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BIRDSEIX  MFO.  00.  t.  BURGESS   et  ox. 

(Court  of  Appeals  of  Kentucky.     June  S, 
1913.) 

Husband  awd  Wrra  (§  133*)— Wife's  Skp- 
ASATE  Estate— Evidence— SuFFiciENCT. 
Evidence  in  a  suit  to  subject  to  one's 
Judgment  debt  land  bought  by  and  standing 
in  the  name  of  his  wife,  on  the  ground  of  his 
having  contributed  to  payment  of  a  mortgage 
thereon  and  to  its  improvement,  Iteld  to  sus- 
tain a  finding  for  the  wife. 

[Ed.  Note. — For  other  cases,  see  Husband 
and  Wife,  Gent  Dig.  §S  487-494:  Dec  Dig. 
t  133.*] 

Appeal  from  Ctrcnlt  Conrt,  Otaves  Ckinnty. 

Action  by  tbe  Birdsell  Manafactaring  Com- 
pany against  R.  T.  Burgess  and  wife.  From 
an  adverse  Judgment,  plaintiff  appeals.  Af- 
firmed. 

Moorman  &  Warren,  of  Mayfield,  for  ap- 
pellant Joe  W.  Bennett,  of  Clinton,  for  ap- 
pellees. 

TURNEB,  J.  Tbls  Is  an  equitable  action 
by  appellant  against  the  appellees,  R.  T.  Bur- 
gess and  bis  wife,  I.  D.  V.  Burgess,  seeking 
to  subject  to  a  Judgment  debt  of  appellant 
against  R.  T.  Burgess  an  alleged  interest  of 
Ms  In  certain  property  in  MayQeld,  the  le- 
gal title  to  wblcb  is  in  bis  wife.  The  peti- 
tion alleges  that  tbe  defendant  I.  D.  V.  Bur- 
gess in  1902  bought  certain  real  estate  in 
Mayfield.  Ky.,  at  the  price  of  |1,S50;  that 
she  paid  in  cash  on  the  purchase  price  $1,050, 
and  executed  purchase-money  notes  for  the 
balance ;  '  that  since  that  time  she  and  her 
husband  borrowed  from  a  certain  building 
and  loan  association  $750,  with  wbicb  to 
pay  off  the  balance  of  the  unpaid  purchase 
money ;  that  this  $750  has  all  since  been  paid 
off  by  the  defendant  R.  T.  Burgess,  and  that 
in  addition  thereto  R.  T.  Burgess  has  placed 
certain  Talnabie  improvements  on  the  said 
real  estate,  which  enhanced  its  value  to  the 
extent  of  at  least  $300 ;  and  it  prays  to  have 
the  property  sold,  and  the  proceeds  thereof 
belonging  to  R.  T.  Burgess  applied  to  the  pay- 
ment of  the  Judgment  The  defendants  filed 
separate  answers,  wherein  they  each  denied 
that  R.  T.  Burgess  had  paid  any  part  of  the 
building  and  loan  association  debt,  or  had 


paid  for  any  part  of  the  improvements  placed 
upon  the  property. 

The  defendant  I.  D.  V.  Burgess  gave  her 
deposition,  wherein  she  stated  that  she  had 
Inherited  about  $2,500  from  her  father's  es- 
tate some  years  before,  and  had  at  various 
times  invested  it  in  different  ways,  and  that 
the  $1,050  paid  on  the  Mayfield  property 
was  a  part  of  the  proceeds  of  the  sale  of 
some  property  .elsewhere  which  she  had 
bought  with  that  money.  She  also  stated 
that  she  had  two  grown  daughters,  who  were 
working  at  Mayfield,  and  bad  been  for  sever- 
al years,  and  that  with  her  own  money,  and 
with  the  assistance  she  had  received  from 
tbe  wages  of  these  two  daughters,  she  had 
kept  up  the  weekly  payments  on  the  stock 
in  the  building  and  loan  association,  and  that 
the  same  is  about  matured,  and  the  mortgage 
debt  practically  paid  off.  This  evidence  is 
corroborated  by  the  elder  daughter,  and 
there  is  no  other  witness  in  the  case  on  this 
Issue.  It  nowhere  appears  from  the  evidence 
that  $1  of  the  money  or  earnings  of  appellee 
R.  T.  Burgess  went  toward  the  payment  of 
the  property  In  the  first  place,  or  toward  the 
payments  on  the  building  and  loan  associa- 
tion stock,  or  Into  the  improvements.  It  ap- 
pears, further,  that  R.  T.  Burgess  is  not  a 
strong  and  vigorous  man,  and  Is  only  able  to 
work  a  part  of  the  time.  There  is  nothing 
In  the  evidence  from  which  it  may  fairly  be 
inferred  that  his  earnings  since  the  purchase 
of  the  Mayfield  property  have  been  even  suf- 
ficient to  support  his  family. 

The  chancellor  below  properly  dismissed 
appellant's  petition. 

Judgment  aflarmed. 


COOPER  et  al.  v.  WASHINGTON  «t  al 

(Court  of  Appeals  of  Kentucky.    June  4,  1913.) 

1.  Trial  ({  296*)— IwbTBucTiONS— Constbdo- 
TioN— Omissiow  Supplied  bt  Subsequent 
Instructions. 

In  an  action  for  the  right  to  use  an  alley, 
where  an  instruction  that,  if  the  plaintiff  and 
his  predecessors  in  title  had  used,  and  claimed 
the  right  to  use,  the  alley  continuously  for  the 
necessary  period,  the  law  would  presume  a 
grant  of  right  of  way  was  accompanied  by  an 
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instruction  that  if  the  use  was  with  the  permis- 
sion of  the  owners  it  did  not  convey  any  right, 
the  two  instructions  must  be  construed  together. 
[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §§  705-713,  715,  716,  718;  Dec  Dig.  S 
296.*] 

2.  TWAt    (§   296*)— INBTBUCTIONS— SumciKN- 

cr- Cure  bt  Otheb  Insthuctions. 

When  such  instructions  are  construed  to- 
gether, they  are  not  misleading. 
[Eld.  Note.— For  other  cases,  see  Trial,  Cent 
a  705-713,  715,  716,  718;    Dec.  Dig.  { 


if>f« 


3.  Easeuents  (J  61*)  —  Creation  bt  Pek- 
scBiFTioN  —  Natubk  of  Claim  —  Instbuc- 

TIONa 

Such  instructions  are  not  erroneous  as  not 
requiring  the  possession  to  be  adverse,  where 
the  evidence  shows  that  plaintiffs  had  the  right 
to  the  use  of  the  alley  jointly  with  the  parties 
to  the  action ;  any  claim  of  a  right  to  use  a  pass- 
way  being  adverse  in  its  nature. 

[Ed.  Note.— For  other  cases,  see  Easements, 
Cent.  Dig.  if  102,  130-144,  148;  Dec  Dig.  i 
61.»] 

4.  Appeal   awd    Ebbob    (S!   1053,    1066*)   — 
Harmless  Ebbob— Issue  Withdrawn  vaou 

JUBY. 

Where  plaintiffs  in  an  action  claim  th«r  ti- 
tle and  right  of  possession  to  an  alley  and  the 
court  gave  a  peremptory  instruction  a^nst 
them  as  to  the  title,  error  in  receiving  evidence 
and  giving  instructions  as  to  an  agreement  for 
a  right  of  way  between  plaintiff's  ancestor  and 
defendant's  predecessor  in  title,  by  which  each 
gave  half  the  land  for  the  passway,  is  harmless. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §f  4178-4184i^  4220;  Dec. 
Dig.  {|  1053,  1066.*] 

Appeal  from  CSrcnlt  Court,  Christian 
County. 

Action  by  Bachel  Washington  and  others 
against  R.  E.  Cooper  and  others.  Judgment 
for  the  plaintiffs,  and  defendants  appeal. 
AfEirmed. 

Douglas  Bell  and  Trimble  &  Bell,  all  of 
Hopkinsvllle,  for  appellants.  Thos.  P.  Cook, 
of  HopklnsTlUe,  for  appellees. 

TUBNEB,  J.  This  is  an  ordinary  action 
by  appellees  against  appellants,  seeking  to 
be  adjudged  the  owners  of,  and  entitled  to 
the  use  of,  a  certuln  alley  or  imssway  In 
Hopkinsrille,  Ky.,  and  damages  for  the  ob- 
struction thereof  by  appellants.  On  the  trial 
In  the  lower  court,  under  peremptory  in- 
structions, the  jury  found  for  defendants  on 
the  question  of  title,  but  the  case  'was  sub- 
mitted to  the  Jury  on  the  question  whether 
plaintiffs  had  an  easement  In,  or  right  of 
user  of,  the  alley,  and  also  upon  the  question 
of  damages  for  the  obstruction  thereof.  The 
Jury  found  that  the  plalnUffs  had  a  right  of 
passway  in  the  alley,  but  failed  to  find  any 
damages  for  the  .obstruction.  The  defend- 
ants have  appealed  from  the  Judgment  giving 
to  plaintiffs  an  easement  In  the  alley;  and, 
as  there  la  no  cross-appeal  by  the  plaintiffs, 
the  questions  of  title  and  damage  are  elimi- 
nated. 

The  alley  In  question  is  16  feet  wide,  and 
runs  a  little  south  of  west  from  the  Canton 


pike  back  towards  what  Is  known  as  the 
Phelps  farm  In  the  edge  of  Hopklnsville, 
and  along  the  south  line  of  what  is  conceded 
by  appellants  to  be  the  property  of  appellees. 
The  property  of  appellees  is  about  an  acre, 
shaped  somewhat  in  the  form  of  a  triangle, 
running  from  a  turn  in  the  Oanton  road 
back  westwardly.  The  alley  until  a  few 
years  ago  was  used  not  only  by  appelleea 
and  their  ancestors,  but  was  used  by  all  the 
occupants  and  tenants  on  the  whole  Phelps 
farm  for  the  purposes  of  Ingress  and  egress 
to  and  from  that  place.  It  appears  from  the 
evidence  that  both  sides  of  this  lane  have 
been  fenced  for  60  or  70  years,  and  the  erl- 
dence  of  appellees  goes  to  show  that  they 
and  thdlr  ancestors  have  claimed  the  right 
to  use  this  lane,  and  have  had  the  use  of  it, 
for  that  length  of  time.  On  the  other  hand, 
it  Is  shown  by  the  evidence  of  appellants 
that  the  title  to  this  lane  was  always  in 
the  persons  owning  the  Phelps  land,  and  that 
the  use  of  it  by  the  appellees  through  all 
this  long  period  was  merely  permissive. 
It  may  be  said  that  the  evidence  as  to  wheth- 
er the  use  was  exercised  as  a  matter  of 
right,  or  was  merely  permissive,  is  irrecon- 
cilable, and  it  only  remains  to  Inquire  wheth- 
er the  court  in  its  Instructions  properly  sub- 
mitted this  issue. 

[1,2]  The  court  Instructed  the  Jury,  in 
substance,  that  if  they  should  believe  that 
the  plaintiffs  and  those  under  whom  they 
claimed  had  used,  and  claimed  the  right  to 
use,  the  alley  continuously  for  15  years  or 
longer,  the  law  will  presume  a  grant  of  right 
of  passway  over  the  same,  although  the 
plaintiffs  may  not  own  an  Interest  Ui  the 
land,  and  In  a  separate  instruction  told  the 
jury  that  If  they  believe  the  lane  in  contro- 
versy was  used  by  the  plaintiffs  and  those 
under  whom  they  claimed,  not  as  a  matter 
of  right,  but  merely  by  the  permission  and 
consent  of  the  owners  thereof,  such  use 
would  not  confer  ui>on  the  plaintiffs  any 
right  to  the  use  thereof,  no  matter  how  long 
such  use  had  continued.  While  it  would 
have  been  better  to  have  embraced  these  two 
ideas  In  the  same  instruction,  when  read 
and  considered  together,  as  they  must  be, 
they  could  not  have  misled  the  Jury. 

[3]  But  it  is  claimed  that  these  instruc- 
tions do  not  require  that  the  claim  of  right 
to  the  use  of  the  lane  was  adverse,  but  the 
very  assertion  of  the  right  to  use  a  passway 
is  in  its  nature  adverse.  And,  besides,  the 
evidence  in  this  case  shows  that  appellees 
had  the  right  to  the  use  of  the  passway  joint- 
ly and  in  connection  with  the  owners  and 
occupants  of  the  Phelps  farm,  and  in  a  strict 
sense  they  were  not  claiming  the  use  of  it 
adversely  to  them,  but  merely  the  right  to 
the  use  of  it  Jointly  with  them.  Fairly  con- 
strued, the  two  instructions  read  together 
submitted  the  correct  issue  to  the  Jury. 

[4]  The  plaintiffs  in  their  petition  set  up 
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an  agreement,  alleged  to  have  been  made 
long  years  before,  between  their  ancestor 
and  Elram  Phelps,  whereby  each  gave  one- 
half  of  the  land  composing  the  lane;  and 
some  rather  vague  and  uncertain  testimony 
along  this  line  was  permitted  to  go  to  the 
Jury.  It  Is  complained  by  appellants  that 
this  testimony,  given  by  some  of  the  plain- 
tiffs, yvas  Incompetent  because  Elram  Phelps 
was  long  since  dead  at  the  time  it  was  given. 
The  lower  court  submitted  an  instruction 
based  npon  this  testimony,  and  it  is  insisted 
that  there  was  no  comi>etent  testimony  upon 
which  to  base  such  an  instruction.  Assum- 
ing this  evidence  to  have  been  incompetent, 
and  that  the  instruction  based  upon  it  was 
Improperly  given,  in  view  of  the  peremptory 
instruction  of  the  court  to  find  for  appellants 
as  to  the  title  to  the  land,  it  was  at  the  most 
a  harmless  error;  for  if  the  title  to  the 
land  was  in  the  vendees  of  Phelps  as  the 
court  instructed  the  jurj-,  it  is  impossible 
that  the  jury  could  have  found  that  the  ap- 
pellees had  the  right  to  use  the  passway 
under  any  such  agreement  with  Phelps.  It 
is  clear  from  the  whole  record  that  the  ver- 
dict was  based  upon  the  other  two  Instruc- 
tions. 

Upon  the  whole  case  we  see  no  prejudicial 
error. 

Judgment  affirmed. 


BROWN   V.    DANIELS. 

(Court  of  Appeals  of  Kentucky.     June  6, 

1913.) 

Appeai.  ard    Ekrob    (S    1078*)— QuEsnoKS 

REvn:wABi:.E — ^Bbiefs  of  Appkllant. 

Where  the  brief  of  appellant  does  not 
point  out  any  errors  In  the  judgment  appealed 
from,  or  assign  any  reason  why  it  should  be 
reversed,  the  court  on  appeal  will  assume 
that  the  judgment  is  correct,  and  affirm  it. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §{  4258-4261;  Dec  Dig.  { 
1078. »] 

Appeal  from  Qrcult  Court,  Johnson  Coun- 
ty. 

Action  by  Grant  Daniels  against  M.  V. 
Brown.  From  a  judgment  for  plaintiff,  de- 
f^idant  appeals.     Affirmed. 

J.  F.  Bailey,  of  Faintsvllle,  and  O.  B. 
Wheeler,  of  Ashland,  for  appellant 

CARROLL^  J.  This  record  of  262  pages 
involves  the  settlement  of  complicated  ac- 
counts. There  Is  no  brief  for  appellee,  but 
we  have  been  favored  by  counsel  for  ap- 
pellants with  the  following  paper,  styled 
"Brief  for  Appellants": 

"This  action  was  originally  brought  In 
the  Johnson  circuit  court  by  Grant  Daniels, 
former  sheriff  of  Johnson  county,  against 
M.  V.  Brown,  deputy  sheriff  under  him,  and 
W.  H.  Dorton,  W.  H.  Estep,  and  C.  M. 
Thomas,  as  his  sureties,  wherein  the  said 
Daniels  asked  to  recover  from  said  Brown 


and  his  sureties  the  sum  of  $2,600  for  taxes 
which  this  appellee  claimed  to  be  due  from 
said  Brown  and   his   sureties  as  such. 

"Brown  answers,  and  shows  that  he  has 
paid  to  Daniels  all  the  taxes  due  him  for 
the  four  years  as  deputy,  except  the  amount 
then  remaining  uncollected  on  the  tax  books, 
which  he  (Brown)  offers  to  turn  back  to  Dan- 
iels. The  sureties  of  Brown  make  the  same 
defense  as  Brown,  except  they  have  addi- 
tional defenses,  one  of  which  is  that  they 
are  released  as  sureties  because  the  bond 
they  signed  to  Daniels  as  such  sureties  was 
never  completed,  in  that  other  parties  were 
to  sign  same.  Other  defenses  are  set  out, 
as  will  appear  from  a  reading  of  the  an- 
swer and  the  several  amended  answers. 

"The  case  was  referred  to  the  master  com- 
missioner, whose  report  was  very  favorable 
to  Daniels.  Exceptions  were  filed  to  the 
report  by  these  appellants,  and  upon  the 
trial  of  same  the  report  was  substantially 
affirmed. 

"This  court  is  called  upon  to  go  over  the 
entire  settlement  between  these  parties,  cov- 
ering a  period  of  four  years,  and  adjust  th^r 
differences." 

When  counsel  for  appellants  do  not  point 
out  in  a  brief  any  errors  In  the  judgment 
appealed  from,  or  assign  any  reason  why  it 
should  be  reversed,  this  court,  having  nei- 
ther the  time  nor  the  inclination  to  hunt 
for  errors  that  might  Justify  a  reversal,  will 
assume  that  the  judgment  appealed  from  is 
correct,  and  affirm  It 

Judgment  affirmed. 


EAST   TENNESSEE    TELEPHONE    CO.    v. 

JEFFRIES. 

(Court  of  Appeals  of  Kentucky.    June  4, 

1913.) 

Master  and  Sebvant  (J  273*)— Evidence  — 
Assumption  op  Risk— Knowuidge  of  De- 
fect. 

In  an  action  for  injariea  to  an  employ^ 
of  a  telephone  company  caused  by  a  fall  from 
a  stepladder,  the  company  may  show  that  he 
had  previously  used  the  stepladder  in  similar 
work,  and  prove  any  other  fact  connected 
with  his  use  of  the  ladder  which  may  tend  to 
show  his  knowledge  of  its  defective  condition. 
[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  f§  036-938;  Dec.  Dig.  | 
273.»] 

Response  extending  former  opmiou. 
For  former  opinion,  see  153  Ky.  133,  154 
S.  W.  1112. 

SETTLE,  J.  It  will  be  competent  foi  the 
appellant  on  another  trial  of  this  case,  by  a 
cross-examination  of  appellee  or  through 
other  witnesses,  to  prove  that  he  used  the 
ladder  by  which  he  was  Injured  In  previously 
installing  or  removing  other  telephones,  and 
also  any  other  fact  counected  with  his  use  of 
the  ladder  that  may  tend  to  show  his  knowl- 
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edge  of  its  defective  condition  before  or  when 
his  injury  was  received. 

Besides  the  instructions  set  out  in  the 
opinion,  the  court  should  give,  following 
No.  1,  this  additional  instruction:  "If  the 
Jury  believe  from  the  evidence  that  the 
ladder  did  not,  by  reason  of  any  defective 
condition,  either  break  or  come  apart,  they 
should  find  for  the  defendant." 

The  opinion  is  extended  in  the  particulars 
Indicated. 


CITY  or  LOUISVILLB  v.  HAYDEN. 
(Court  of  Appeals  of  Kentucky.    June  4,  1913.) 

1.  MUNICIPAI.    COBPOBATIONS   (§   801*)   —  DB- 
FECTIVE    STBKETS— LIABH.III. 

A  city,  though  required  to  keep  its  streets 
reasonably  safe  for  ordinary  purposes  of  travel, 
need  not  keep  a  cellar  door,  extending  from  a 
building  out  on  the  sidewalk,  safe  for  persons 
standing  on  the  door,  though  within  the  street 
line,  and  watching  religious  services  in  the 
building. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Gent  Dig.  H  1660-1665;  Uec. 
Dig.  {  801.*] 

2.  Municipal  Cobpobations  (8  808*)  —  Dn- 

FECT8    IN    S1PKWAI.K— TiTABTI.TTT    or    ABUT- 
TING OWNSB.  _ 

A  church  maintaining  for  religious  pur- 
poses a  building  situated  back  about  three  feet 
from  the  street  line,  with  a  cellar  door  extend- 
ing from  the  building  out  on  the  sidewalk,  is 
not  liable  for  injuries  to  persons  standing  on 
the  cellar  door  to  watch  services  in  thd  build- 
ing. 

[Ed.  Note.-:For  other  cases,  see  Mnnicipal 
Corporations,  Cent  Dig.  H  1684-1687,  1690- 
1684;  Dec.  Dig.  S  808.*] 

Appeal  from  Circuit  Court,  Jefferson  Conn- 
ty,  Common  Pleas  Branch,  Second  Division. 

AcUon  by  Loraine  Hayden  against  the  City 
of  LonlsyiUe  and  another.  From  a  Judg- 
ment for  plaintiff  against  defendant  named, 
it  appeals.    Reversed  and  remanded. 

Bennett  H.  Young,  Huston  Quln,  and  Marl- 
on W.  Ripy,  all  of  Louisville,  for  appellant 
O'Doherty  &  Yonts,  of  Louisville,  for  ai^iellee. 

HOB  SON,  C.  J.  The  CalVary  Baptist 
Church  maintains  a  mission  on  the  north 
side  of  Walnut  street,  west  of  Twenty-Eighth 
street,  in  Louisville,  for  colored  people.  The 
building  sets  back  about  3  feet  from  the 
line  of  the  street,  and  there  Is  a  cellar  door 
extending  from  the  building  out  upon  the 
sidewalk ;  the  cellar  door  being  about  5  feet 
long,  and  about  25  inches  of  the  door  being, 
according  to  the  weight  of  evidence,  within 
the  line  of  the  street  The  cellar  door  Is 
higher  at  the  building  than  at  the  other  end. 
There  are  no  hinges  upon  it;  the  end  next 
to  the  church  rests  upon  timbers  nailed  to 
the  side  of  the  wall,  and  when  the  door  Is 
used  It  Is  simply  Ufted  off.  In  June,  1909, 
they  were  holding  a  religious  revival,  and  It 
was  customary  for  people  In  the  neighbor- 
hood, both  white  and  colored,  to  gather  around 


the  church  and  look  In  at  what  was  going 
on;  In  order  to  see  better  they  frequently 
stood  on  the  cellar  door.  On  the  night  of 
June  24th  quite  a  crowd  had  gathered  there 
for  some  time  and  About  9  o'clock  among 
them  was  Loraine  Hayden,  a  little  girl  about 
five  or  six  years  old.  Loraine  was  standing 
on  the  cellar  door  near  the  building,  and ' 
near  her  was  Mrs.  Minnie  Bessels,  who 
weighs  something  over  200  pounds.  There 
were  two  or  three  other  persons  standing  on 
the  door  or  standing  on  the  frame  on  which 
It  rested.  The  door  gave  way  at  the  end 
next  to  the  building  and  fell  through  Into  the 
cellar.  The  little  girl  and  Mrs.  Bessels  fell 
Into  the  hole.  The  child  was  seriously  hurt, 
and  this  suit  was  brought  against  the  dty 
of  Louisville  and  the  trustees  of  the  church 
to  recover  damages  for  her  Injuries.  At  the 
conclusion  of  all  the  evidence  the  court  In- 
structed the  Jury  peremptorily  to  find  a  ver- 
dict In  favor  of  the  trustees  of  the  church, 
and  submitted  the  case  to  the  Jury  as  to  the 
dty.  The  Jury  returned  a  verdict  In  favor 
of  the  child  for  $1,000:  The  court  entered 
Judgment  on  the  verdict  and  overruled  the 
city's  motion  for  new  trial,  and  the  dty  ap- 
peals. 

According  to  the  evidence  for  the  plaintiff, 
the  cellar  door  was  In  a  rotten,  decayed 
•condition,  and  this  by  casual  lnq)ectlon  a 
passer-by  could  readily  discover ;  and  accord- 
ing to  the  plalntifl's  evidence  Mrs.  Bessels 
and  the  child  were  the  only  two  people  on 
the  door,  but  according  to  the  evidence  for 
the  dty  there  were  other  people  on  the  door 
so  that  the  entire  weight  upon  It  was  about 
800  pounds,  and  this  forced  off  the  tlml>er 
nailed  to  the  wall  upon  which  the  door  rest- 
ed, and  thus  caused  It  to  fall.  There  was 
suffldent  evidence  of  the  rotten  condition  of 
the  door  to  take  the  case  to  the  Jury,  if  the 
acddent  had  happened  in  the  ordinary  use 
of  the  street  The  proof  conduces  strongly 
to  show  that  the  child  was  really  standing 
beyond  the  line  of  the  street;  but,  as  there  is 
some  confusion  in  the  evidence  on  this  sub- 
ject, we  will  treat  the  case  as  though  she 
was  within  the  line  of  the  street,  but  was 
using  the  cellar  door  to  stand  on  for  the 
purpose  of  looking  Into  the  windows  of  the 
church. 

[1]  The  question  Is,  Was  the  dty  liable  to 
a  person  who  was  Injured  by  such  a  use  of 
the  cellar  door?  In  Dillon  on  Munidpal 
Corporations,  S  1711  (4th  Ed.),  It  Is  said: 
"From  what  has  already  been  said  that  neg- 
ligence Is  the  ground  of  the  liability,  it  fol- 
lows that  a  municipal  corporation  is  not  an 
insurer  against  accidents  upon  the  streets 
and  sidewalks.  Nor  is  every  defect  therein, 
though  It  may  cause  the  Injury  sued  for, 
actionable.  It  Is  suffldent,  we  think.  If  the 
streets  (which  Indude  sidewalks  and  bridges 
thereon)  are  In  a  reasonably  safe  condition 
for  travel  In  the  ordinary  modes,  by  night 
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as  well  as  by  day;  and  whether  they  are 
8o  or  not  Is  a  practical  question  to  be  de- 
termined In  each  case  by  Its  particular  dr- 
cumstances." 

In  Ryther  t.  City  of  Austin,  72  Minn.  24, 
74  N.  W.  1017,  an  electric  light  pole  had 
been  put  up  In  a  cement  sidewalk  so  as  to 
leare  a  space  of  four  or  five  Inches  between 
the  pole  and  the  curb.  Ryther  hitched  his 
horse  to  the  pole;  the  horse  began  pawing 
and  finally  got  one  of  his  feet  fastened  in 
the  hole  between  the  pole  and  the  curb,  and 
was  so  injured  that  he  had  to  be  killed. 
Holding  the  dty  not  liable,  the  court  said: 
"We  are  of  opinion  that  these  facts  do  not 
tend  to  prove  negligence  on  the  part  of  the 
dty,  and  hence  that  the  court  erred  In  not 
directing  a  verdict  for  the  defendant  The 
poles  were  not  erected  or  designed  for  hitch- 
ing posts,  and  the  plaintiff  was  aware  of  that 
fact  He  understood  the  situation,  and  all 
the  risks,  if  any,  of  hitching  horses  to  the 
poles,  as  fully  as  any  of  the  dty  oflScials 
did.  If  he  saw  fit,  for  his  own  convenience, 
to  use  the  pole  as  a  hitching  post,  he  took  it 
as  it  was,  and  assumed  all  the  risks.  If 
he  had  been  driving  along  the  street  at 
night  and  collided  with  the  pole  In  the  dark, 
a  very  different  case  would  have  been  pre- 
sented." 

In  Stlckney  v.  City  of  Salem,  8  Allen  (Masa) 
374,  the  plaintiff  stopped  near  a  railing  for  10 
or  15  minutes  t»  talk  to  a  friend,  and,  while 
standing  there  talking  to  his  friend,  leaned 
against  the  railing  which  gave  way,  and  he 
was  injured.  The  dty  was  held  not  liable. 
The  court  said:  "The  legal  obligation  of 
keeping  a  suffldent  railing  upon  a  highway 
is  Imposed  only  when  it  is  necessary  to  mark 
the  limits  of  that  part  of  the  road  within 
which  persons  may  safely  travel,  or  t»  fur- 
nish a  guard  against  dangerous  places,  so 
that  proper  protection  may  be  afforded  those 
who  In  the  exerdse  of  due  care  as  travelers, 
while  passing  or  standing  on  the  way,  might 
otherwise  be  exposed  to  accident  or  injury. 
If  a  person,  without  fault  or  negligence  on 
his  part.  Is  forced  against  a  railing  or  takes 
hold  of  it  to  aid  his  passage,  or  falls  against 
it  by  accident  or  has  occasion  to  use  it  in 
any  way  in  furtherance  of  the  lawful  and 
reasonable  exercise  of  his  right  as  a  traveler, 
and  by  reason  of  any  defect  or  Insuffldency 
it  gives  way  and  causes  an  injury,  a  town  or 
dty  would  be  liable  to  make  full  compensa- 
tion for  the  damages  thereby  occasioned. 
But  this  is  the  extent  of  the  llabiaty.  A  dty 
or  town  is  not  bound  by  law  to  erect  and 
maintain  railings  for  persons  to  sit  upon  or 
lean  against  They  are  not  Intended  to  be 
used  for  the  convenience  and  accommoda- 
tion of  those  who  seek  for  a  place  of  rest, 
while  they  stop  in  the  highway  to  lounge,  or 
to  recover  from  fatigue,  or  to  engage  in  con- 
rersation.  If  a  person  uses  them  for  such 
purposes,  he  does  it  at  his  own  risk.  A  town 
or  city  cannot  be  held  liable  for  damages 
which  are  sustained  by  i)ersons  in  conse- 


quence of  Improper  or  unauthorized  uses  of 
the  highway,  which  occasion  or  contribute 
to  accidents." 

The  same  ruling  was  made  in  Blodgett  v. 
City  of  Boston,  8  Allen  (Mass.)  237,  when  a 
boy,  who  was  playing  "old  man  on  the  castle" 
on  a  plank  sidewalk,  In  starting  away  got  his 
foot  caught  between  the  planks.  The  court, 
after  pointing  out  that  the  duty  imposed  on 
the  dtiy  is  to  keep  the  highway  safe  and  con- 
venient for  travelers,'  said:  "It  has  accord- 
ingly been  held  that  towns  and  cities  are  not 
liable  for  damages  occasioned  by  defects  in 
highways  to  persons  who  were  not  travelers 
thereon  at  the  time  the  injury  to  themselves 
or  their  property  was  suffered." 

A  like  ruling  was  made  in  Sykes  v.  Town 
of  Pawlet,  43  Vt  447,  5  Am.  Rep.  285,  where 
the  plaintiff  had  left  the  highway  and  gone 
under  a  shed,  and  in  attempting  to  get  from 
out  of  the  shed  and  back  to  the  highway 
sustained  an  Injury  from  a  deep  hole  left  by 
the  side  of  the  highway.  The  court  said: 
"Again,  the  duty  of  the  town  in  reference  to 
the  margins  of  highways  has  never  been  ex- 
tended beyond  the  requirement  that  they 
should  be  kept  in  a  reasonably  safe  condition 
as  against  such  accidents  as  are  likely  to, 
and  actually  do,  occur  In  using  the  highway 
for  the  purpose  of  travel.  In  this  case  the 
backing  Into  the  gulf  was  not  the  result  of 
an  acddent  that  occurred  in  using  the  high- 
way for  travel,  but  it  resulted  from  using  a 
shed  by  the  side  of  the  highway,  in  an  inter- 
val of  cessation  from  travel,  and  attempting 
to  get  back  into  the  road,  after  a  voluntary 
departure  from  it" 

The  same  prlndple  has  often  been  applied 
in  suits  between  master  and  servant  where 
the  servant  used  something  not  intended  to 
bear  the  weight  which  he  put  upon  it  Thus 
in  Sanders  v.  Eastern  Hydraulic  Co.,  63  N. 
J.  Law,  554,  44  Atl.  630,  76  Am.  St  Rep.  222, 
the  master  was  held  not  responsible  to  a 
servant  who  went  upon  a  roof  and  put  his 
foot  upon  a  mulUon  of  a  window  Intended  as 
a  skylight;  it  being  held  that  the  mulllon 
was  intended  to  support  the  skylight  and  not 
for  the  puj^se  of  a  man  standing  upon  it 
In  Creberry  v.  National  Transit  Co.,  77  Hun, 
74,  28  N.  Y.  Supp.  291,  the  plaintiff  was  in- 
jured while  leaning  against  a  stay  lath  of  a 
scaffold;  the  lath  being'  Intended  only  to 
keep  the  post  upright  In  Schmidt  v.  Lelste- 
kow,  6  Dak.  386,  43  N.  W.  821,  a  miller  was 
injured  by  the  giving  way  of  a  spout  in  the 
mill,  used  for  passing  mill  stuff  from  one 
part  of  the  mill  to  another;  he  having 
climbed  upon  it  to  reach  a  certain  place.  And 
in  Kentucky  Wagon  Man'fg.  Co.  v.  Gossett, 
142  Ky.  842,  135  S.  W.  394,  a  recovery  was 
denied  where  a  painter  trusted  his  weight 
to  a  small  guy  wire  used  to  keep  steady  the 
post  upon  which  the  tank  rested. 

[2]  We  do  not  see  how  this  case  can  be  dis- 
tinguished from  those  cited.  While  the  city 
was  under  obligation  to  keep  its  streets  rea- 
sonably safe  for  the  ordinary  ptuposes  of 
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travel.  It  was  not  required  to  see  that  a  cel- 
lar door  was  safe  for  the  purpose  of  persons 
standing  upon  It  and  watching  the  proceed- 
ings In  the  church.  The  cellar  door  was  not 
intended  for  this  purpose.  It  Inclined  from 
the  ground  up,  and,  while  It  would  give  per- 
sons standing  on  It  an  advantage  to  see 
what  was  going  on  In  the  church,  It  was 
plainly  not  constructed  for  this  purpose,  and 
persons  who  used  it  for  such  purposes,  and 
were  injured  wliile  so  using  it,  have  no  right 
of  action  against  the  city  or  the  trustees  of 
the  church. 

For  the  reasons  indicated,  the  circuit  court 
properly  instructed  the  jury  peremptorily  to 
find  for  the  church  trustees;  but  he  erred 
for  the  same  reasons  in  refusing  to  instruct 
the  Jury  peremptorily  to  find  for  the  city. 

The  judgment  as  to  the  trustees  of  the 
church  is  affirmed ;  but  the  judgment  as  to 
the  city  Is  reversed,  and  the  cause  remanded 
for  further  proceedings  not  Inconsistent  here- 
with. 


HcELWAINB  v.  COMMONWEALTH. 
(Court  of  Appeals  of  Kentucky.    June  4, 1913.) 

1.  HOKICIDE    (S   253*)— EVIDENCB— SUFFIOntlf- 
OY— FiBST   DeGBEE. 

In  a  prosecution  for  murder,  where  the  de- 
fense was  an  alibi,  evidence  consisting  of  the 
testimony  of  an  eyewitness  and  corroborating 
circumitances  held  sufficient  to  sustain  a  vei^ 
diet  for  murder  in  the  first  degree. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  {{  523-532;   Dec.  Dig.  {  253>»] 

2.  Criminal  Law   (i  404*)— Deuonstbative 
Evidence. 

In  a  prosecution  for  homicide,  committed 
by  shooting  the  deceased  three  times  with  a 
shotgun,  two  shells  found  at  the  scene  of  the 
crime  which  would  fit  a  gun  shown  to  have 
been  in  the  defendant's  possession,  prior  to  the 
homicide,  are  admissible,  though  the  gun  was 
not  produced  in  evidence. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §i  873,  891-863,  1457;  Dec. 
Dig.  §  404  ;•   Homicide,  Cent.  Dig.  i  557.] 

3   Cbiminal   Law    ({  404*)— Demonstbaiivb 
Evidence— Aduissibilitt— Bones. 

Where  the  testimony  showed  that  the  top 
of  the  murdered  man's  head  was  shot  off  by  shot 
from  a  shotgun,  pieces  of  bone  picked  up  by  the 
coroner  at  the  place  where  the  shooting  oc- 
curred, some  distance  from  where  the  body  was 
found,  are  admissible  without  expert  testimony 
that  they  are  parts  of  the  skull  of  a  human  be- 
ing. 

[Eid.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  f|  873,  891-893,  1457;  Dec 
Dig.  S  404;*    Homicide,  Cent.  Dig.  §  557.] 

4.  Homicide  (S  309*)— Instbuotions  —  Man- 

SLAUGBTEB- Necessity. 

Where  the  testimony  of  an  eyewitness  and 
the  surrounding  circumstances  of  a  homicide 
show  a  premeditated  murder,  and  the  only  de- 
fense is  an  attempt  to  establish  an  alibi,  it  is 
improper  to  give  an  instruction  upon  voluntary 
manslaughter. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  ig  649,  650,  652-655;  Dec  Dig.  i 
309.*] 


5.  Homicide  (5  300*)— iNHTBUcnoifB  —  SEur- 

Defense — Necessity. 

In  such  a  case,  an  instruction  on  the  law 
of  defense  is  unnecessary  and  improper. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  {|  614,  616-620,  622-630;  Dec  Dig. 
g  300.*] 

Appeal  from  Circuit  Court,  Wayne  County. 

Andrew  McE^walne  was  convicted  of  mur- 
der In  the  first  degree,  and  he  appeals.  Af- 
firmed. 

C.  0.  Duncan,  3.  C  Davis,  W.  B.  Bertram, 
and  O.  B.  Bertram,  all  of  Monticello,  for  ap- 
pellant James  Gamett,  Atty.  Gen.,  and  O. 
S.  Hogan,  Asst  Atty.  Gen.,  for  the  Common- 
wealth. 

SETTLE,  J.  The  appellant,  Andrew  Mc- 
Elwalne,  a  negro,  was  tried,  convicted,  and 
given  the  death  penalty  in  the  Wayne  circuit 
court,  under  an  indictment  charging  him  with 
the  murder  of  James  Baker,  also  a  negro. 
He  sought  a  new  trial  in  the  court  below 
and  now  asks  of  this  court  a  reversal  of  the 
judgment  of  conviction  on  two  grounds: 
First,  that  the  trial  court  admitted  incom- 
petent evidence.  Second,  that  the  court  in 
instructing  the  jury  failed  to  give  all  the  law 
of  the  case. 

[1]  To  properly  determine  the  questions  thus 
presented,  consideration  of  the  evidence  will 
be  necessary.  Appellant  and  Baker,  prior 
to  the  day  of  the  homicide,  were  in  the  em- 
ploy of  the  federal  government  while  It  had 
under  construction  a  lock  and  dam  on  the 
Cumberland  river  in  Wayne  county ;  the  for- 
mer having  been  at  work  for  six  months  as 
a  quarry  hand,  the  latter  for  more  than  a 
year  as  a  cook  or  waiter.  The  home  of  Bak- 
er was  at  Burksvllle,  Cumberland  county; 
that  of  appellant  at  Somerset,  Pulaski  county. 

According  to  the  evidence,  both  received 
two  days  before  the  homicide  the  wages  due 
them.  The  killing  occurred  between  8  and 
9  o'clock  a.  m.  Baker,  after  avowing  his  pur- 
pose to  return  to  his  home  at  Burksvllle, 
hired  of  one  Eads  a  mule  upon  which  to  make 
the  journey.  Before  starting,  however,  he 
went  to  the  store  of  Jim  Coomer,  where  he 
was  soon  followed  by  appellant,  who  re- 
mained at  the  store  until  Baker  mounted  the 
mule  and  left  It  appears  from  the  evi- 
dence that  appellant  was  present  when  Bak- 
er hired  the  mule  from  Eads,  and  then  learn- 
ed from  the  conversation  between  them  what 
route  deceased  would  take  to  reach  the  Mon- 
ticello road  in  going  to  Burksvllle.  Before 
leaving  Coomer's  store,  appellant  pointed  to 
a  place  where  Coomer  had  previously  kept 
guns  for  sale,  asked  what  had  become  of 
them,  and  said  he  wished  to  purchase  one. 
Upon  being  told  by  Coomer  that  the  guns 
had  been  sold  and  that  he  had  none  for  sale, 
appellant  went  from  the  store  to  the  base- 
ment of  a  house  occupied  by  the  government 
employes  where  three  guns  were  kept;  one  a 
double-barrel  shotgun.    Tarrying  but  a  mo- 


•For  other  cases  see  same  topic  and  secUon  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Key-No.  Series  &  RepT  ladeze* 
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ment  In  the  basement,  he  was  seen  by  Bob 
WllUams,  a  witness,  who  testified  on  the 
trial,  to  come  ont  and  leave  the  premises 
with  something  concealed  under  a  rain  coat 
he  was  wearing  which  made  the  coat  stand 
oat  In  the  upper  part  of  the  back  from  his 
body.  After  the  dead  body  of  Baker  was 
found,  a  search  of  the  basement  disclosed 
the  absence  of  the  double-barrel  shotgun.  A 
few  minutes  after  learlng  the  basement  ap- 
pellant was  seen  by  another  witness,  Alonzo 
Dickson,  witb  a  shotgun  In  bis  hand  walking 
rapidly  up  a  hollow  that  led  to  a  quick  In- 
tersection of  the  road  Baker  was  traveling 
to  reach  the  Monticello  road,  and  It  was  on 
the  ridge  not  far  from  the  head  of  this  hol- 
low that  the  dead  body  of  Baker  was  found. 

Henry  Burriss  met  Baker  on  the  road  near 
where  his  body  was  found,  and  after  travel- 
ing a  short  distance  farther  met  appellant 
carrying  a  shotgun.  He  was  going  In  the 
same  direction  Baker  was  traveling  and  asked 
Barrlss  If  he  met  a  colored  man  and  said 
that  the  person  referred  to  was  leaving  with- 
out his  gun  and  he  was  taking  It  to  him.  Aft- 
er going  a  short  distance,  Burriss  heard  three 
or  four  shots. 

There  was  one  eyewitness  to  the  homldde^ 
Josh  Hunter,  a  colored  man,  who  was  lead- 
ing a  mule  attached  to  a  sled  and  on  his  way 
to  the  lock  for  slop.  According  to  his  tes- 
timony, appellant  came  along  the  road  over 
which  Baker  had  ridden  and  upon  getting 
near  him  shot  him  In  the  back.  The  shot  so 
alarmed  Hunter's  mule  that  it  ran  against  or 
over  hlffl,  and,  while  trying  to  keep  out  of 
the  way  .of  his  mule  or  prevent  Its  escape,  he 
heard  appellant  order  Baker  to  get  off  the 
mule  he  was  riding,  and,  as  the  latter  was 
getting  off  or  falling  off  the  mule,  appellant 
shot  blm  again ;  the  shot  taking  effect  In  his 
face  or  head.  Hunter  then  hurriedly  led  his 
mole  and  sled  out  of  the  road  and  away 
from  the  place  of  shooting,  leaving  appellant 
standing  over  the  body  of  Baker,  which  was 
lying  In  the  road.  Near  the  place  of  the 
homicide.  Hunter  met  Harry  Arthur,  a  white 
man  whom  he  told  of  the  killing,  and  the 
latter  and  a  neighbor  found  the  body  of  Bak- 
er, where  it  had  been  dragged  from  the  place 
of  the  killing  and  thrown  into  the  bushes 
near  the  road.  Before  finding  the  body,  they 
discovered  a  large  pool  of  blood,  some  of  the 
brains  of  Baker,  and  parts  of  his  skull  In 
tbe  road  where  the  shooting  was  done;  the 
top  of  Baker's  head  had  been  blown  off  by 
the  shot  from  the  gun,  and  some  of  them 
had  entered  the  back,  back  of  the  head, 
and  also  the  face,  neck,  and  chest.  It  was 
further  found  that  the  shirt  of  the  deceas- 
ed had  been  pulled  over  his  head,  his  pock- 
ets turned  inside  out,  and  that  there  was 
no  money  upon  his  person,  although  be  was 
known  to  have  started  from  Coomer's  store 
a  few  minutes  before  with  money  In  his  pos- 
session received  In  payment  of  the  wages 
due  blm.  Appellant  was  not  seen  In  the 
vicinity  after  the  homicide,  but  was  later  ar- 


rested In  Pulaski  county.  Where  be  had  re- 
mained concealed  In  the  bam  of  a  friend 
eight  days. 

The  evidence  seemed  to  show  a  double  mo- 
tive for  the  killing.  Appellant  In  giving  bis 
testimony  admitted  that  on  the  night  before 
the  homldde  he  caught  Baker  cheating  in 
a  game  of  craps,  that  they  had  a  quarrel 
and  scuffle  over  the  money  which  had  been 
put  up  on  the  game,  and  that  in  the  scuffle 
one  of  the  bills  had  been  partly  torn.  He, 
however,  claimed  that  early  on  the  morning 
of  the  killing  he  had  a  talk  with  Baker  and 
returned  to  him  the  money  over  which  they 
had  quarreled.  The  quarrel,  together  with 
the  statement,  "Come  down  off  that  mule,  I 
mean  what  I  say,"  appellant  made  to  Baker 
at  the  time  of  the  shooting  in  the  presence 
of  Hunter,  furnished  evidence  of  111  will  and 
maUce  on  the  part  of  appellant  toward  Baker 
and  conduced  to  supply  a  motive  for  the 
homicide.  In  addition,  proof  of  the  rl&lng 
of  Baker's  pockets  and  taking  of  bis  money 
following  the  killing,  which  acts  must  have 
been  committed  by  his  slayer,  conduces  to 
show  that  the  motive  of  the  latter  was  rob- 
bery. -In  view  of  these  facts,  It  is  not  wide 
of  the  mark  to  say  that  In  committing  the 
crime  appellant  was  actuated  by  a  double  mo- 
tive. 

The  only  attempted  contradiction  of  the 
evidence  of  the  commonwealth  is  found  in 
the  testimony  of  the  appellant,  which  not 
only  denied  his  guilt,  but  also  every  fact 
that  tended  to  show  any  opportunity  on  his 
part  to  commit  the  crime.  Indeed,  he 
claimed  to  have  been  on  the  opposite  side  of 
the  Cumberland  river  from  the  place  of  the 
crime  at  the  time  It  was  committed,  and.  In 
an  attempt  to  prove  this  fact,  introduced  as 
a  witness  the  owner  of  a  shanty  boat,  who 
testified  that  he  ferried  him  across  the  ferry 
as  he  (the  witness)  believed  at  about  8  o'clock 
on  the  morning  of  the  murder;  which  testi- 
mony, U  true,  would  have  established  a» 
alibi  A>r  appellant  But  the  force  of  this  tes- 
timony was  destroyed  by  the  admission  of  the 
witness  that  his  watch  was  not  at  the  time 
running,  and  that  his  opinion  as  to  the  time 
of  day  he  ferried  appellant  across  the  river 
was  based  upon  mere  conjecture. 

The  careful  consideration  we  have  given 
the  evidence  convinces  us  that  appellant's 
testimony,  and  that  of  the  witness  claiming 
to  have  ferried  him  across  the  river,  was  so 
wholly  at  variance  with  the  many  facts  manl' 
festlng  his  guilt  established  by  the  common- 
wealth's evidence,  we  are  not  surprised  at 
Its  rejection  by  the  Jury.  In  our  opinion  a 
verdict  declaratory  of  appellant's  grullt  was 
authorized  by  the  evidence;  and,  while  the 
punishment  Inflicted  Is  the  severest  known  to 
the  law.  It  was  the  province  of  the  Jury  to 
fix  it,  and.  In  the  absence  from  the  record  of 
prejudicial  error  In  some  ruling  of  the  trial 
court,  the  verdict  must  stand. 

[2,3]  It  la  appellant's  contention  that  the 
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court  erred  In  admitting  evidence  of  the  find- 
ing of  two  empty  cartridge  shells  on  the 
ground  at  the  place  of  the  murder  and  in 
submitting  them  to  the  Inspection  of  the  Jury; 
also,  In  allowing  the  coroner  to  exhibit  to  the 
Jury  pieces  of  the  skull  bone  of  James  Baker, 
without  first  proving  by  a  competent  anato- 
mist that  they  were  parts  of  a  skull  bone. 
Neither  of  these  objections  can  properly  be 
sustained.  It  was  competoit  to  prove  the 
finding  of  the  empty  shells  and  also  to  ex- 
hibit them  to  the  Jury.  According  to  the  evi- 
dence, appellant  killed  Baker  with  a  double- 
barrel  breech-loader  shotgun,  in  shooting 
which  shells  of  the  size  and  quality  of  those 
found  at  the  place  of  the  killing  were  re- 
quired; and  If,  as  the  evidence  showed,  ap- 
pellant fired  more  than  two  shots  at  Baker, 
he  had  to  remove  from  the  gun  the  two  shells 
first  used,  and,  being  found  where  the  killing 
occurred,  the  Jury  had  the  right  to  infer  that 
they  were  removed  by  appellant  and  thrown 
to  the  ground  to  make  room  for  two  other 
shells  which  were  used  In  firing  the  last 
two  shots  at  Baker.  The  commonwealth  did 
not  have  the  gun  with  which  the  killing  was 
done;  therefore  the  empty  shells  could  not 
be  fitted  to  the  gun.  But  in  its  absence  the 
commonwealth  had  the  right,  after  Identify- 
ing the  shells  as  the  two  found,  to  prove,  as 
was  done,  that  they  were  of  the  kind  used 
for  a  shotgun  such  as  was  employed  to 
kill  Baker.  The  Introduction  as  evidence  of 
the  pieces  of  skuU  bone  was  also  competent 
They  were  found  where  the  killing  occurred 
by  the  coroner  with  the  blood  and  a  part  of 
the  brains  of  the  deceased,  and  as  the  top  of 
the  latter's  head  was  shot  off,  and  some 
of  the  brains  and  pieces  of  skull  were  miss- 
ing, it  did  not  require  a  surgeon  or  anatomist 
to  testify  as  an  expert  that  the  pieces  of  bone 
introduced  in  evidence  were  parts  of  the  skull 
of  a  human  being. 

[4,  S]  We  find  no  merit  In  appellant's  com- 
plaint as  to  the  instructions.  An  Instruction 
submitting  to  the  Jury  the  question  whether 
be  was  guilty  of  voluntary  manslaughter 
would  have  been  Improper,  as  would  also  an 
Instruction  upon  the  law  of  self-defense.  The 
crime  was  murder  or  nothing.  There  was  no 
attempt  upon  the  part  of  appellant  to  show 
that  be  acted  in  self-defense.  On  the  con- 
trary, his  only  defense  was  an  attempt  at 
proving  an  alibi.  If  he  did  the  killing,  the 
act,  according  to  the  testimony  of  Hnnter, 
the  only  eyewitness,  was  murder.  So  if  from 
the  evidence  the  Jury  believed  him  guilty, 
they  necessarily  had  to  find  him  guilty  of 
murder.  In  cases  of  homicide  to  which  there 
Is  no  eyewitness  and  the  commonwealth  must 
rely  whoUy  upon  circumstantial  evidence  in 
attempting  to  prove  the  defendant's  guilt,  we 
have  generally  held  that  the  trial  court 
should  Instruct  the  Jury  upon  the  law  of 
murder,  voluntary  manslaughter,  and  self- 
defense,  as  well  as  on  the  subject  of  reason- 


able doubt;  but  this  role  does  not  apply  In  a 
case  like  the  one  at  bar,  where  the  testimony 
of  the  only  eyewitness  to  the  killing,  sui^tort- 
ed  by  a  strong  chain  of  circumstantial  evi- 
dence, shows  the  crime  to  have  been  commit- 
ted premedltatedly  and  with  malice  '  afore- 
thought, and  the  only  defense  Interposed  by 
the  accused  is  a  denial  of  guilt  and  an  at- 
tempted alibi.  O'Brien  v.  Commonwealth, 
89  Ky.  363,  12  S.  W.  471,  U  Ky.  Law.  Rep. 
634;  Mackey  v.  Commonwealth,  80  Ky.  345;' 
Gatllft  V.  Commonwealth,  107  S.  W.  739,  32 
Ky.  Law  Rep.  1063;  Steeley  v.  Common- 
wealth, 129  Ky.  B24,  112  S.  W.  655,  33  Ky. 
Law  Rep.  1032;  Gordon  v.  Commonwealth, 
136  Ky.  608,  124  S.  W.  806;  Bast  v.  Common- 
wealth, 124  Ky.  747,  99  8.  W.  978,  30  Ky. 
Law  Rep.  967.  In  such  a  case  an  instruction 
as  to  murder  and  reasonable  doubt  will  give 
the  Jury  all  the  law  required  for  their  guid- 
ance in  arriving  at  a  verdict  They  were 
thus  Instructed  in  this  case,  and  instructions 
as  to  voluntary  manslaughter  and  self-de- 
fense were  unnecessary  and  would  have  been 
lmproi)er. 

The  record  disclosing  no  reason  for  dis- 
turbing the  verdict  the  Judgment  is  affirmed. 


LOUISVILLE  &  N.  B.  CO.  V,  SHLLER. 
(Court  of  Appeals  of  Kentucky.    June  3,  1913.) 

1.  Pleadiho  (H  367,  406*)  —  Stjffioibnot — 
Objections— WAivEB. 

A  petition.  In  an  action  for  personal  inju- 
ries, which  alleges  that  plaintiff  hag  been  dis- 
abled and  lost  time  and  been  permanently  in- 
jured to  his  damage  in  a  specific  sum,  pleads 
lost  time  in  a  detective  manner  as  against  a 
motion  to  make  the  petition  more  specific,  but 
whefe  no  motion  is  made,  and  evidence  of  lost 
time  is  received  without  objection,  a  recovery 
therefor  is  authorized. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  §|  64,  1173-U93,  1365-1359,  1361- 
1365,  1367-1374,  1386 ;  Dec.  Dig.  H  367,  406.*] 

2.  Pleadino  (8  409*)— Defectivk  Pleadings 
— Objection— Waiveb. 

Where  an  issue  is  defectively  pleaded  and 
the  party  offers  evidence  in  support  thereof, 
without  objection,  the  defect  will  be  deemed 
waived,  and  the  issue  is  properly  submitted  to 
the  jury,  and  the  adverse  party  to  avail  himself 
of  a  defect  must  object  to  the  Introduction  of 
evidence. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  {{  1375-1883,  13S6;  Dec.  Dig.  { 
409.*] 

3.  Evidence  (|  127*)— Res  Gest«— Declaba- 
TioNS  OF  Person  Injttbed. 

Exclamations  of  pain  and  statements  made 
two  or  three  minutes  after  an  accident  by  the 
person  injured  while  lying  on  the  ground  at  the 
place  of  the  accident  are  admissible  as  a  part 
of  the  res  geste. 

[EM.  Note.— For  other  eases,  see  EMdence, 
Cent  Dig,  K  377-3ffi;  Dec.  Dig.  |  127.*] 

4.  Appeal  and  Ebbob  ({  1060*)— Habmless 
Erbob  —  Ebboneous  Admission  or  Evi- 
dence. 

Where  there  was  evidence  of  the  injury 
sustained  by  plaintiff  suing  for  a  personal  in- 
jury, and  of  his  declarations  and  exclamations 
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of  pain  made  at  the  time  of  the  accident,  the 
error,  if  any,  in  iwrmitting  plaintiff's  mother  to 
testify  that  when  plaintiff  arrived  at  her  house 
after  the  accident  she  regarded  his  condition  as 
serious,  and  based  her  opinion  on  the  fact  that 
he  complained  of  pain,  waa  not  leversible. 

[E^  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |$  1068,  1069,  4153-*157, 
4166;  Dec.  Dig.  1 1050.*] 

6.  Pleading  ({  236*)— Ahbnduknts— Dibokb- 

TION  OF  Trial  Court. 

Refusal  to  permit  the  filing  of  an  anverified 
anrwer  aUe^ng  an  entirely  changed  defense 
was  not  an  abuse  of  the  trial  court*!  diacretioi^ 
where  no  reason  was  shown  why  the  amended 
answer  was  not  previously  filed. 

[Ed.  Note.— For  other  cases,  gee  Pleading, 
Cent  Dig.  H  801,  605 ;    Dec.  Dig.  |  236w*] 

6.  Damages    (8   132*)— Pebtonal   Iwjxtbikj— 

ExcKssivK  Damages. 

Where  a  brakeman  fell  from  the  top  of  a 
box  car  12  or  14  feet  high,  and  his  back  first 
struck  on  the  end  of  a  gondola  car,  and  he  then 
struck  the  ground  and  sustained  injuries  which 
confined  him  to  bed  for  about  three  weeks,  and 
he  suffered  severe  pain  and  could  not  work  as 
he  had  formerly  done,  and  a  physician  testified 
that  his  condition  would  be  permanent  unless 
relieved  by  a  surgical  operation,  a  verdict  for 
$1,000  would  not  be  disturbed  as  ezceasive. 

[Ed.  Note.— For  other  cases,  see  Damagea, 
Cent.  Dig.  U  372-385,  396;  Dec.  Dig.  i  132.*] 

Appeal  from  Circuit  Court,  Bell  County. 

Action  by  J.  T.  Miller  against  the  Louisville 
&  Nasbvllle  Railroad  Company.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
AfBnned. 

J.  W.  Alcorn,  of  Stanford,  0.  W.  MetcaU, 
of  Plnevllle,  and  Benjamin  D.  Warfleld,  of 
Louisville,  for  appellant.  J.  W.  Rawllngs, 
Robert  Harding,  and  B.  Y.  Puryear,  all  of 
Danville,  for  appellee. 

CLAT,  C.  In  this  action  for  damages  for 
personal  injury,  plalntUT,  J.  T.  Miller,  obtain- 
ed a  verdict  and  Judgment  against  the  de- 
fendant, Louisville  ft  Nashville  Railroad 
Company,  In  the  sum  of  |1,000.  The  rail- 
road company  appeals. 

The  facts  are  as  follows:  Plaintiff  waa  a 
brakeman  in  the  employ  of  the  defendant 
The  accident  occurred  in  Bell  county  about 
seven  miles  from  Plnevllle.  The  engineer, 
with  seven  or  eight  cars  attached  to  the  en- 
gine, was  proceeding  to  a  point  where  a  box 
car  was  standing,  for  the  purpose  of  moving 
the  box  car.  The  brake  on  the  box  car  was 
set  The  other  cars  attached  to  the  engine 
were  gondolas.  When  the  cut  of  cars  reach- 
ed the  box  car,  plaintiff  coupled  the  box  car 
to  the  train.  He  gave  the  eng^lneer  a  signal 
to  stand  still.  He  then  climbed  on  the  box 
car  for  the  purpose  of  releasing  the  brake. 
It  was  the  duty  of  the  engineer,  under  the 
rales  of  the  company,  to  stand  still  until  he 
got  the  signal  from  plaintiff  to  move.  After 
the  cat  of  cars  was  attached  to  the  box  car, 
the  engineer  attempted  to  move  the  train, 
but  was  unable  to  do  so.  He  then  moved 
forward  a  few  feet  in  order  to  take  the  slack 
out  of  the  train,  and  backed  his  train  with 


great  force  and  violence,  without  having 
received  any  signal  from  plaintiff  to  move 
the  train.  Plaintiff  fell  from  the  box  car 
and  struck  his  back  on  the  end  of  the  gon- 
dola, and  then  fell  to  the  ground.  According 
to  the  evidence  for  the  defendant,  the  engi- 
neer moved  the  train  at  the  time  with  no 
more  than  the  usual  force,  and  he  acted  on 
a  signal  from  a  brakeman  by  the  name  of 
Eaton,  who  was  on  the  third  car,  and  who 
claims  to  have  received  a  signal  from  plaln- 
tifl  to  move  the  train.  Plaintiff  denies  that 
he  gave  him  a  signal  for  the  train  to  move. 

[1 ,  2]  The  first  error  relied  on  is  the  action 
of  the  court  in  authorizing  a  recovery  for 
lost  time.  The  petition,  after  setting  forth 
the  negligence  relied  on,  and  the  character 
of  plalntUTs  Injuries,  concludes  with  the 
following:  "And  he  has  been  disabled  and 
lost  time  and  been  permanently  injured,  all 
of  which  has  been  and  is  to  his  damage  in 
the  sum  of  $10,000." 

It  is  Insisted  that  as  lost  time  is  an  item 
of  special  damage,  and  as  the  petition  al- 
leges neither  the  amount  of  time  lost  nor  the 
amount  of  damages  sustained  on  that  ac- ' 
count,  the  court  erred  In  submitting  the  ques- 
tion of  lost  time  to  the  Jury.  The  following 
cases  are  relied  on  to  sustain  this  position: 
Lexington  By.  Co.  v.  Britton,  130  Ky.  676, 
114  S.  W.  295;  Central  Ky.  Traction  Co.  v. 
Chapman,  130  Ky.  342,  113  S.  W.  438;  Blue 
Grass  Traction  Co.  v.  Ingles,  140  Ky.  488, 
131  S.  W.  278.  In  this  case  lost  time  was 
pleaded,  but  in  such  a  defective  manner  that, 
had  a  motion  been  made  to  make  the  petition 
more  specific,  it  should  have  been  sustained. 
No  such  motion  was  made.  Thereafter  evi- 
dence on  the  Issue  of  lost  time  was  heard 
without  objection.  It  Is  the  rule  that  where 
a  matter  in  issue  is  defectively  pleaded,  and 
a  party  offers  evidence  in  support  of  the 
matter  so  defectively  pleaded,  and  there  is 
no  objection  to  its  introduction,  the  adverse 
party  will  not  be  heard,  after  the  court 
has  properly  instructed  the  Jury  and  the 
verdict  has  been  returned,  to  complain  of 
the  admission  of  the  evidence,  or  the  instruc- 
tion based  on  It  In  such  a  case,  the  adverse 
party  should  object  to  the  Introduction  of 
the  evidence,  and,  if  he  fails  to  do  so,  the 
error  of  the  trial  court  in  instructing  the 
Jury  upon  an  issue  not  properly  pleaded  will 
be  waived,  although  a  general  exception  may 
be  saved  to  the  Instruction.  Lexington  ft 
Eastern  Ry.  Co.  et  aL  v.  Fields,  152  Ky.  19, 
153  S.  W.  48. 

[3]  The  evidence  of  Raymond  Slnkhom 
and  of  Henry  Miller,  who  testified  that  they 
got  to  plaintiff  within  two  or  three  minutes 
after  he  was  injured,  and  the  plaintiff  said 
he  was  hurt  in  the  back  and  hip,  and  that 
be  was  lying  there  all  doubled  up  on  the 
ground  and  groaning  and  hollering,  was  com- 
petent as  being  part  of  the  res  gestse.  C, 
N.  O.  &  T.  P.  Ry.  Co.  v.  Martin,  146  Ky.  260, 
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142  a  W.  410;  I.  O.  B.  R.  Co.  v.  Honcblns, 
125  Ky.  483,  101  S.  W.  824,  31  Ky.  Law 
Rep.  83;  L.  &  N.  R.  B.  Co.  y.  Foley,  84  Ey. 
221,  21  S.  W.  866,  16  Ky.  Law  Rep.  17. 

[4]  The  evidence  of  plaintiff's  mother,  to 
the  effect  that,  when  plaintiff  arrived  at  her 
house  after  the  accident,  she  regarded  his 
condition  as  serious,  and  based  her  opinion 
on  the  fact  that  be  was  complaining,  groan- 
ing, and  "taking  on,"  eren  if  inadmissible, 
was  not  of  such  important  character  as  to 
Justify  a  reversaL 

[6]  Among  other  things,  the  petition  aver- 
red that  "it  was  the  duty  of  defendant's  engi- 
neer in  charge  of  said  train  not  to  move 
same  forward  until  he  should  receive  a  sig- 
nal to  do  so  from  this  plaintiff,  and  until 
said  brake  was  released."  The  petition  then 
alleged  that  the  movement  of  the  engine  was 
contrary  to  such  duty.  This  averment  was 
not  traversed  by  the  original  answer.  Dur- 
ing the  trial  the  defendant  offered  to  file  an 
amended  answer  in  the  following  words: 
"The  defendant,  for  amended  answer,  de- 
nies tliat  it  was  the  duty  of  the  defendant's 
engineer  in  charge  of  said  train  not  to  move 
same  forward  until  he  should  receive  a  sig- 
nal from  him  to  do  so  or  until  said  brake 
was  released."  The  plaintiff  objected  to  the 
filing  of  the  amended  answer,  and  the  court 
refused  to  permit  it  to  be  filed.  The  amend- 
ed answer  is  made  a  part  of  the  record.  The 
purpose  of  filing  the  amended  answer  was  to 
enable  defendant  to  show  that  a  brakeman 
by  the  name  of  Eaton,  who  was  between 
the  engineer  and  plaintiff,  received  the  sig- 
nal to  move  the  train  and  thereupon  trans- 
mitted it  to  the  engineer;  that  the  engineer 
had  the  right  to  receive  a  signal  from  Eaton, 
and,  if  Eaton  signaled  him  to  move  the  train 
without  a  signal  from  plaintiff  to  do  so,  it 
was  Eaton's  negligence,  or  the  negligence 
of  a  fellow  servant,  that  caused  the  injury, 
instead  of  the  gross  negligence  of  the  engi- 
neer. It  will  be  seen,  therefore,  that  the 
amendment  would,  in  effect,  have  entirely 
changed  the  defense.  This  being  true,  and 
the  amendment  not  having  been  verified, 
and  no  reason  having  been  shown  why  it 
was  not  previously  filed,  the  trial  court,  in 
refusing  to  permit  it  to  be  filed,  did  not 
abuse  a  sound  discretion. 

[6]  Lastly,  it  is  insisted  that  the  verdict  is 
excessive.  The  evidence  shows  that  plain- 
tiff fell  from  the  top  of  a  box  car  12  or  14 
feet  high.  His  back  first  struck  on  the  end 
of  one  of  the  gondolas,  and  he  then  struck 
the  ground.  He  was  confined  to  his  bed  for 
about  three  weeks.  He  says  that  he  suffered 
severely  from  his  injuries,  and,  while  after 
that  time  he  had  attempted  to  work,  he  could 
not  work  as  he  had  formerly  done,  and  al- 
ways suffered  when  he  did  work.  There  is 
also  evidence  to  the  effect  that  be  suffered 
from  varicocele,  and  that  his  right  Iridney 
was  displaced,  and  that  this  condition  was  due 


to  his  injury.  One  of  the  physicians  testified 
that  this  condition  would  be  permanent  un- 
less relieved  by  surgical  operation.  In  view 
of  these  facts,  and  of  the  fact  that  the  ver- 
dict is  only  for  the  sum  of  $1,000,  we  can- 
not say  that  it  is  ezcessiva 
Judgment  affirmed. 


BEASLT  et-aL  v.  FURR. 
(Court  of  Appeals  of  Kentucky.    June  6,  1013.) 

Judgment  (J  460*)  —  Vacation  —  Obounds  — 

Patuent. 

A  petition  to  vacate  a  Judgment  alleged 
that  the  debt  had  been  paid,  but  that  defendant 
had  not  given  proper  credits.  It  did  not  show, 
however,  that  the  jadgment  bad  been  obtained 
as  a  result  of  plaintiff's  accident,  surprise,  or 
excusalile  neglect  to  malce  a  defense.  It  was 
indicated  that  the  debt  had  not  been  paid  be- 
fore the  action  was  brought,  and  there  were  no 
facts  alleged  showing  that  plaintiff  bad  used  any 
reasonable  diligence  to  inform  himself  of  the 
former  action  or  to  discover  that  he  had  not 
been  properly  credited  with  the  payments. 
Held,  that  the  petition  was  demurrable. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  i|  879,  880,  882-^1;  Dee.  Dig.  f 
460.*] 

Appeal  from  Clrcnit  Court,  Garrard 
County. 

Action  by  John  Beasly  and  others  against 
W.  H.  Fnrr  for  tl>e  vacation  of  a  Judgment 
previously  recovered  by  defendant  against 
plaintiffs.  A  demurrer  having  been  sustain- 
ed to  the  petition,  plaintiffs  appeal.  Af- 
firmed. 

B.  H.  Tomllnson,  of  Lancaster,  for  appel- 
lants. H.  Clay  Kauffman  and  H.  L.  Walker, 
both  of  Lancaster,  for  appellee. 

SETTLE,  J.  In  the  summer  or  fall  of 
1912,  appellee  sued  appellant  in  the  Garrard 
circuit  court  upon  two  notes,  one  of  $219  and 
the  other  $133.85.  The  larger  note  was  se- 
cured by  a  mortgage  on  three  small  parcels 
of  land  situated  in  Garrard  county,  and  the 
small  note  by  a  second  mortgage  on  two  of 
the  three  parcels  of  land  covered  by  the  first 
mortgage.  In  addition  to  asking  a  personal 
Judgment  on  each  of  the  notes,  appellee  also 
sought  in  the  action  the  enforcement  of 
the  mortgage  liens  in  satisfaction  thereof. 
A  summons  was  duly  issued  and  served  upon 
appellant,  and  at  the  succeeding  term  of  the 
court  appellee  obtained  k  personal  Judgment 
against  him  for  the  amount  of  each  note  with 
interest,  and  also  for  the  enforcement  of 
the  mortgage  liens  in  payment  thereof.  Aft- 
er the  Judgment  was  rendered,  appellee,  by 
an  entry  on  the  record  of  his  Judgment,  ac- 
knowledged payment  of  the  larger  note  and 
satisfaction  of  the  Judgment  to  that  extent 
Thereafter  the  master  commissioner  of  the 
Garrard  circuit  court  sold,  in  satisfaction  of 
the  remainder  of  the  Judgment  or  small  note, 
the  two  parcels  of  land  embraced  in  the  sec- 
ond mortgage,  and  appellee  became  the  pur- 
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chaser  thereof  at  Bubstantlally  their  apprais- 
ed value.  The  sale  was  reported  to  the  court 
and  confirmed,  after  certain  exceptions  filed 
thereto  by  appellant  had  been  overruled.  By 
order  of  the  court,  the  commissioner  made 
appellee  a  deed  conveying  him  the  lots,  and 
he  thereafter  obtained  possession  of  them 
under  a  writ  of  habere  facias  possessionem. 
After  these  proceedings  were  had,  appellant 
Instituted  the  present  action  by  filing  In  the 
Garrard  circuit  court  his  petition  asking 
the  vacation  of  the  Judgment  recovered 
against  him  by  appellee,  and  that  be  be 
granted  a  new  trial  in  the  action  In  which 
It  was  recovered.  The  circuit  court,  being  of 
opinion  that  the  petition  did  not  present 
suQldent  cause  for  vacating  the  Judgment, 
or  for  the  granting  of  a  new  trial,  upon  any 
of  the  grounds  authorized  by  section  518, 
Civil  Code,  sustained  a  demurrer  thereto  and 
dismissed  the  action,  and,  from  the  Judgment 
manifesting  these  rulings,  this  appeal  Is  pros- 
ecuted. 

The  only  grounds  set  forth  in  the  petition 
for  the  relief  sought  are  that  the  debts  sued 
on  in  the  action  brought  by  appellee  had  been 
fully  paid  before  the  action  was  instituted; 
that  he  was  not  aware  of  the  failure  of  ap- 
pellee to  give  him  credit  for  the  payments 
he  had  made  thereon,  until  after  the  ren- 
dition of  the  Judgment,  and  could  not  by 
reasonable  diligence  have  discovered  such 
failure  before  the  Judgment  was  rendered. 
These  averments  are  contradicted  by  the 
appellant's  own  conduct  and  disproved  by  the 
record  in  the  action  in  which  the  Judgment 
was  recovered,  which  was  filed  with  appel- 
lant's petition.  It  Is  inconceivable  that,  after 
being  duly  summoned  in  the  action  upon  the 
notes  and  to  enforce  the  mortgage  liens,  ap- 
pellant would  have  allowed  Judgment  against 
him  by  default,  if  the  notes  had  been  paid 
before  the  action  was  brought  It  is  not  al- 
leged in  his  petition  that  the  Judgment  was 
obtained  by  fraud  or  that  he  was  prevented 
from  making  a  defense  in  the  action  by  any- 
thing done  by  appellee;  and  the  allegation 
that  he  could  not  by  reasonable  diligence 
have  discovered  appellee's  alleged  failure  to 
credit  him  with  payments  that  discharged 
the  debts  is  a  mere  conclusion.  ReceU'lng, 
as  he  did,  notice  of  the  suit,  through  the 
service  of  a  summons,  he  had  ample  time 
to  discover  that  be  had  not  been  given  the 
alleged  credits,  and  ample  time  to  have  made 
defense  to  the  action,  but  instead  of  doing 
so  he  suffered  Judgment  to  go  against  him. 
There  was  no  showing  of  his  having  been 
prevented  by  accident  or  unavoidable  cas- 
ualty from  making  a  defense,  and,  moreover, 
the  record  of  the  former  action,  made  a  part 
of  his  petition,  shows  that  he  satisfied  the 
larger  note  after  the  Judgment  was  ren- 
dered by  conveying  appellee  one  of  the  tracts 
of  land  covered  by  the  first  mortgage.  These 
facts  alone  show  that  the  debt  had  not  been 


paid  before  the  action  was  brought  In  brief, 
the  petition  not  only  falls  to  show  reason- 
able diligence  on  the  part  of  appellant  to 
inform  himself  of  the  object  of  .the  former 
action,  or  to  discover  that  he  had  not  been 
credited  with  what  he  had  paid  on  the  notes, 
but  it  also  fails  to  show  that  he  bad,  or  can 
yet  make,  a  good  defense  to  the  action. 
This  being  true,  he  failed  to  show  cause  for 
vacating  the  Judgment  or  for  a  new  trial, 
as  authorized  by  section  518,  Civil  Code.  It 
therefore  follows  that  the  drcuit  court  did 
not  err  in  sustaining  the  demurrer  to  the 
petition. 
Judgment  aflBrmed. 


N.  T.  CONN  &  CO.  V.  HAMMONDS  & 

OGLES. 

(Court  of  Appeals  of  Kentucky.    May  3, 1913.) 

Afpeai.  and  Ebbob  (S  1002*)— Rbvisw— -Vbb- 

DICTS. 

A  verdict  on  conflicting  evidence  will  be 
aiSrmed  on  appeal 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error^  Cent  Dig.  |{  3935-3937;    Dec.  Dig.  f 

Appeal  from  Circuit  Court,  Simpson 
County. 

Action  by  Hammonds  &  Ogles  against  N. 
T.  Conn  &  Co.  From  a  Judgment  for  plain- 
tiffs, defendants  appeal.    Afilrmed. 

G.  T.  Finn,  of  E^anklln,  for  appellants. 
George  C.  Harris,  of  FrankUn,  for  appellees. 

TURNER,  J.  In  the  faU  of  1911  appel- 
lants and  appellees  entered  into  a  contract 
by  the  terms  of  which  appellees  were  to  buy, 
grade,  handle,  and  prize  in  hogsheads,  and 
put  into  the  cars  for  shipment  for  appel- 
lants, a  large  quantity  of  tobacco ;  the  ship- 
ments to  be  made  from  Petroleum,  Ky.,  and 
Bledsoe,  Teun.,  the  two  places  being  only  a 
short  distance  apart  Appellants  were  to 
advance  the  money  for  the  purchase  of  the 
tobacco.  Under  this  contract  appellees 
bought,  graded,  and  prized,  during  the  sea- 
son of  1011  and  1012,  839,525  pounds.  Un- 
der the  original  contract  appellees  were  to 
receive  as  compensation  50  cents  per  100 
pounds  for  the  first  400,000  pounds  so  pur- 
chased and  handled,  and  40  cents  per  100 
pounds  for  all  in  excess  thereof;  but  under 
the  terms  of  the  contract  first  made  the 
tobacco  was  to  be  graded  by  appellees  into 
three  grades  according  to  length  only. 

After  appellees  had  purchased  a  large  part 
of  the  tobacco,  but  when  they  had  graded 
and  prized  only  four  or  five  hogsheads  of  it 
appellants,  through  one  of  its  members,  di- 
rected them  In  the  future  to  grade  the  tobac- 
co into  sis  grades  according  to  both  length 
and  color,  whereupon  appellees,  claiming 
that  this  would  entail  additional  labor  and 
expense,  refused  to  do  so  under  the  existing 
contract     Up  to  this  point  the  evidence  is 
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nncontroTerted.  Then  appellants  offered  to 
pay  them  50  cents  straight  per  100  pounds 
for  all  of  the  tobacco  bought,  and  appellants 
claim  that  they  accepted  this  proposition; 
but  appellees'  contention  Is  that  they  stUl 
decUned  to  accept  that  proposition,  and  that 
appellants  then  said  to  them  to  go  on  and 
do  the  work  and  they  would  pay  them  what 
It  was  reasonably  worth. 

This  is  a  suit  by  appellees  for  the  reason- 
able value  of  the  work  so  done  by  them. 
Appellants  defended,  setting  up  the  alleged 
SO-cent  contract,  and  in  addition  a  claim 
for  damages  by  reason  of  the  alleged  failure 
of  appellees  to  properly  handle  and  bulk  the 
tobacco,  their  alleged  failure  to  use  proper 
material  in  the  making  of  the  hogsheads, 
their  alleged  negligence  in  recdving  tobacco 
in  too  high  case,  and  in  placing  funked  to- 
bacco with  other  tobacco,  so  as  to  injure  the 
latter.  The  Jury  returned  a  verdict  for  ap- 
pellees, based  upon  a  valuation  of  about  52^ 
cents  per  100  i>ounds  for  the  purchase  and 
handling  of  the  tobacco. 

A  careful  reading  of  the  brief&  and  record 
discloses  nothing  to  us  but  two  simple  ques- 
tions of  fact,  to  wit:  (1)  What  was  the  con- 
tract between  the  parties?  (2)  Were  appel- 
lees negligent  In  the  mannor  of  doing  the 
work?  These  questions  were  fairly  submit- 
ted to  the  jury,  by  instructions  accurately 
drawn  and  clearly  expressed,  and  we  see  no 
reason  to  disturb  their  verdict. 

Judgment  afOrmed. 


BECKETT  V.    COMMONWBAI/TH. 
(Court  of  Appeals  of  Kentucky.    Jane  3,  1918.) 

1.  Cbimihal  Law  (I  1092*)  —  Appeal  —  Bill 
OF  Exceptions — Time  tor   Filing. 

Cr.  Code  Prac.  {  282,  provides  that  ei- 
ceptiona  shall  be  ahown  upon  the  record  by  a 
bill  of  exceptions  as  in  civil  cases,  and  Civ. 
Code  Prac  {  334,  provides  that  time  may  be 
given  to  prepare  exceptiona  but  not  beyond  a 
day  In  the  succeeding  term  to  be  fixed  by  the 
court.  Defendant's  motion  for  new  trial  was 
overruled  March  7th  by  an  order  suspending 
judgment  for  60  days  to  permit  him  to  file  his 
bill  of  exceptions,  and  it  was  filed  by  the  ste- 
nographer with  the  clerk  on  March  21st  and 
at  the  next  term  of  court  and  on  May  12th  de- 
fendant first  produced  the  bill  of  exceptions, 
which  was  signed,  approved,  and  made  a  part 
of  the  record.  Held,  that  the  filing  in  the 
clerk's  office  was  ineffective,  and  that,  as  the 
time  had  expired  before  It  was  tendereid  to  the 
court,  it  would  be  stricken  from  the  record. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ||  2803,  2829,  2834-2861, 
2919;    Dec.  Dig.  S  1092.»] 

2.  CBiiaNAi.  Law  (8  1090*)— Afpeai/— Neces- 
siTT  or  Bill  of  Exceptions. 

In  view  of  Cr.  Code  Prac.  §  282,  provid- 
ing that  exceptions  shall  be  shown  upon  the 
record,  matters  relied  on  for  reversal  occurring 
at  the  trial  but  not  shown  by  any  bill  of  ex- 
ceptions cannot  be  considered. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  Jj  2653.  2789,  2803-2822, 
2825-2827,  2927,  2928,  2948,  S204;  Dec  Dig. 
§  1090.*! 


Appeal  from  Circuit  Court,  Lewis  County. 

Alva  Beckett  was  convicted  of  the  of- 
fense of  appropriating  to  his  own  use  proi>- 
erty  in  possession  of  a  common  carrier  for 
transportation,  and  he  appeals.    Affirmed. 

Allen  D.  Cole,  of  MaysviUe,  for  appellant. 
James  Gamett,  Atty.  Gen.,  and  Overton  S. 
Hogan,  Asst.  Atty.  Gen.,  for  the  Common- 
wealth. 

HOBSON,  a  J.  Alva  Beckett  was  indict- 
ed in  the  Lewis  circuit  court  under  section 
1201b  for  the  offense  of  appropriating  to  his 
own  use  property  in  possession  of  a  common 
carrier  for  transportation.  Upon  a  trial  of 
the  case  he  was  found  guilty  and  his  punish- 
ment fixed  at  confinement  in  the  penitentiary 
from  one  to  five  years.  On  March  7,  1913, 
bis  motion  for  new  trial  was  overruled,  to 
which  he  excepted  and  prayed  an  appeal  to 
this  court,  which  was  granted.  The  order 
concludes  with  these  words:  "And  on  his 
motion  the  judgment  is  suspended  for  sixty 
days  from  this  date  to  permit  defendant  to 
prepare  and  file  his  bill  of  exceptions.  On 
his  further  motion  it  is  ordered  that  the  of- 
ficial stenographer,  Prlscilla  W.  Parker,  and 
the  clerk  of  this  court  within  sixty  days  pre- 
pare a  complete  transcript  of  the  record  for 
the  Court  of  Appeals." 

[1 , 2]  No  further  action  was  taken  in  the 
case  at  that  term  of  the  court,  but  at  the  next 
term  of  the  court  and  on  May  12,  1913,  he 
produced  in  court  a  bill  of  exceptions  which 
was  signed  by  the  judge,  approved,  and  made 
a  part  of  the  record,  the  judge  certifying 
that  the  bill  of  exceptions  was  not  produced 
to  him  nor  seen  by  him  nor  in  any  wise  call- 
ed to  his  attention  until  that  day;  that  it 
was  filed  by  the  stenographer  with  the  clerk 
of  the  court  on  March  21,  1913,  when  he  was 
holding  court  In  another  county,  from  which 
he  did  not  return  until  April  12,  1913 ;  and 
that  he  ordered  the  bill  made  a  part  of  the 
record  so  far  as  he  had  the  right  tiien  so 
to  do.  The  commonwealth  has  entered  a  mo- 
tion to  strike  the  bill  of  exceptions  from  the 
files,  and  this  is  the  first  question  to  be  de- 
termined on  the  appeal. 

Section  282  of  the  Criminal  Code  provides 
as  follows:  "The  exception  shall  be  shown 
upon  the  record,  by  a  bill  of  exceptions,  pre- 
pared, settled  and  signed,  as  provided  by  the 
Code  of  Practice  in  civil  cases."  Section  334 
of  the  Civil  Code  provides:  "Time  may  be 
given  to  prepare  a  bill  of  exceptions,  but  not 
beyond  a  day  in  the  succeeding  term,  to  be 
fixed  by  the  court."  A  bill  of  exceptions 
may  not  be  filed  in  vacation.  It  must  be 
filed  in  court  either  during  the  term  at 
which  the  motion  for  new  trial  is  overruled, 
or  time  must  be  given  to  prepare  a  bill  of 
exceptions  not  beyond  a  day  in  the  succeed- 
ing term  to  be  fixed  by  the  court.  If  the 
order  of  the  court  made  on  March  7th  may 
be  construed  as  giving  60  days  from  that 
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date  to  prepare  a  bill  of  exceptions,  this  time 
expired  before  the  bill  of  exceptions  was 
tendered  In  court  on  May  12th,  and  the  fil- 
ing of  the  bill  in  the  clerk's  office  by  the 
stenographer  was  Ineffective  for  any  purpose. 
The  motion  to  strike  out  the  bill  of  excep- 
tions must  therefore  be  sustained.  Adklns 
V.  Oom.,  102  Ky.  100-107,  42  S.  W.  834,  44  8. 
W.  132. 

All  the  matters  relied  on  for  reversal  oo- 
cnrred  on  the  trial,  and,  there  being  no  bill 
of  exceptions  In  the  record,  none  of  them 
can  be  considered;  but  we  have  read  the 
record,  and  we  do  not  find  in  it  any  error 
BubstantlaUy  to  the  prejudice  of  the  appel- 
lant 

Judgment  affirmed. 


ANDERSON  et  aL  v.  HERRINO  et  aL 

(Court  of  Appeals  of  Kentucky.     Jane  & 
1913.) 

Wiixs   (I  602*)— GoNBTBrronoN— Deitbasiblk 
Fke. 

A  testator  devised  bis  real  properbr  to  his 
wife  for  life  or  daring  widowhood,  ana  if  she 
should  marry,  then  to  be  divided  between  her 
and  testator's  dangbter,  and  if  the  daughter 
should  die  without  heirs,  then  the  estate  to  be 
divided  among  testator's  ovm  family  relatives 
after  the  death  of  testator's  wife.  Held,  that 
testator's  daughter  took  a  fee  subject  to  the 
life  estate  of  her  mother,  subject  to  be  di- 
vested in  the  eveat  that  the  daughter  <Ued 
childless  before  her  mother. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  H  1351-1350;    Dec  Dig.  f  602.*] 

Appeal  from  drcolt  Court  Garrard  County. 

Action  by  Eliza  A.  Herring  and  others 
against  John  L.  Anderson  and  others.  Judg- 
ment for  plaintiffs,  and  defendants  appeal. 
Affirmed. 

R.  H.  Tomllnsou,  of  Lancaster,  for  appel- 
lants, li.  Ia  Walker,  of  Lancaster,  for  appel- 
lees. 


SETTLE,  J.  Daniel  M.  Anderson  died  at 
his  home  in  Lancaster,  Garrard  county,  in 
January,  1878,  survived  by  his  wife,  Nannie 
Anderson,  and  their  only  child,  Eliza  Ander- 
son, who  later  became  the  wife  of  Fisher 
Herring.  On  the  3d  day  of  January,  1878, 
Daniel  M.  Anderson  made  a  will  wbldi, 
shortly  after  his  death,  was  duly  admitted 
to  probate  by  the  Garrard  county  court  The 
testator's  widow,  Nannie  Anderson,  appoint- 
ed by  the  will  executrix  without  security, 
duly  qualified  as  such. 

The  will,  omitting  the  signatures  of  the 
testator  and  attesting  vritnesses,  is  as  fol- 
lows: "I  Daniel  M.  Anderson  of  the  town  of 
Lancaster,  county  of  Garrard  and  state  of 
Kentucky,  do  make  and  ordain  the  following 
as  my  last  will  and  testament  1st  I  will 
and  direct  that  all  my  personal  property  shall 
be  sold,  and  all  my  debts  and  burial  expenses 


be  paid,  and  if  there  shall  be  lack  meant  aft- 
er said  sale  to  pay  said  debts  and  expenses, 
the  deficit  is  to  be  raised  by  renting  out  the 
lands  belonging  to  myself  wife.  2nd.  After 
the  payment  of  my  debts  as  above  directed, 
I  then  will  and  bequeath  unto  my  wife,  Nan- 
nie Anderson,  all  my  property,  both  real 
and  personal  during  her  life  time  or  widow- 
hood, and  if  she  should  marry,  my  estate  is 
then  to  be  divided  between  my  vrlfe  and 
my  child,  Eliza  Anderson,  as  the  law  directs. 
3rd.  If  my  child  ESlza  Anderson  should  die 
without  heir,  then  I  will  that  all  my  real 
estate  shall  be  divided  among  my  own  family 
relatives  after  the  death  of  my  wife,  Nan- 
nie Anderson.  4tb.  I  hereby  appoint  my 
wife,  Nannie  Anderson,  as  the  executrix  to 
this  my  last  will  and  testament  And  I  here- 
by order  and  direct  that  my  said  wife  shall 
be  permitted  to  enter  and  act  as  executrix 
to  this  will  and  testament  without  any  other 
security  than  her  individual  bond." 

The  testator's  widow,  who  did  not  marry, 
took  possession  of  and  enjoyed  the  estate  de- 
vised until  her  death,  which  occurred  Feb- 
ruary 17,  1903.  The  character  and  value  of 
the  personal  property  is  not  shown  by  the 
record,  but  the  real  estate  consisted  of  the 
family  residence  in  Lancaster  and  two  tracts 
of  land  in  Garrard  county;  one  containing 
38  acres  and  the  other  220  acres.  Upon  the 
death  of  the  widow  the  whole  of  the  estate 
went  Into  the  hands  of  the  daughter,  and 
has  since  been  held  and  enjoyed  by  her. 

In  order  that  her  rights  under  the  will 
might  be  determined,  Eliza  Herring  and  her 
husband  brought  this  action  In  equity  for  a 
construction  of  that  instrument  making  de- 
fendants such  of  the  testator's  family  rela- 
tions as  would  have  taken  the  estate  under 
the  will  at  the  marriage  or  death  of  the  testa- 
tor's widow,  bad  the  daughter  died  without  is- 
sue before  the  marriage  or  death  of  the  widow. 
It  was,  in  substance,  alleged  in  the  petition 
that  by  the  second  clause  of  the  testator's  wiU 
bis  estate,  except  such  of  the  personalty  as 
might  have  been  necessary  to  pay  his  debts, 
was  devised  the  widow  for  life  or  during  her 
widowhood,  with  the  proviso  that  in  the 
event  of  her  remarrying,  it  should  be  divided 
between  the  widow  and  the  daughter  as  di- 
rected by  the  statute  of  descent  and  distribu- 
tion, but  that  if  the  widow  remained  single, 
the  estate  at  her  death  should  go  absolutely 
to  the  daughter.  If  then  living,  or,  if  not 
then  living,  to  such  child  or  children  as 
she  might  have  left  surviving  her,  but  if 
none,  then  to  the  family  relations  of  the 
testator,  as  provided  by  the  third  clause  of 
the  will.  It  was  further  alleged  in  the  peti- 
tion that  some  of  the  family  relations  of  the 
testator,  made  defendants  to  the  action, 
were,  without  right  claiming  an  interest  in 
the  estate  devised,  as  remaindermen,  which 
necessitated  a  construction  of  the  will  as 
prayed.  It  will  be  seen  from  the  averments 
of  the  petition  that  Eliza  Herring  claims  a 
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fee-simple  title  In  and  to  tbe  real  estate  de- 
vised by  her  father's  will ;  that  U,  that  she 
took  under  tbe  will  the  fee  subject  to  the 
life  estate  of  her  mother,  Nannie  Anderson, 
and  subject  to  be  defeated  in  tbe  event  that 
she  (EUza  Herring)  should  die  childless  be- 
fore her  mother,  and  that  the  death  of  the 
latter  converted  her  (Eliza  Herring's)  title  to 
the  estate  devised  from  a  defeasible  into  an 
absolute  fee.  This  contention  of  the  appel- 
lees was  sustained  by  the  circuit  court, 
hence  appellants'  demurrer  to  the  petition 
was  overruled,  and  upon  their  refusing  to 
plead  further.  Judgment  was  entered,  declar- 
ing that  appellee  Eliza  Herring  "took  an  ab- 
solute fee-simple  title  to  the  land  herein  set 
out  at  the  death  of  her  mother,  Nannie 
Anderson,  under  the  will  of  said  Daniel  M. 
Anderson,  and  she  now  has  a  fee-simple  title 
in  and  to  said  property,  and  the  defendants 
have  no  interest  whatever  in  same;  and  it 
is  adjudged  that  plaintiffs'  title  to  said  land 
be  quieted."  Appellants'  dissatisfaction  with 
that  Judgment  resulted  in  this  appeal. 

We  think  it  manifest  from  the  language 
of  the  will  that  the  testator's  wife  and 
daughter  were  equally  the  objects  of  his 
bounty;  it  being  his  intention  that  the  for- 
mer should  enjoy  the  property  devised  during 
her  life  or  widowhood,  but  if  she  should 
marry,  that  It  be  divided  between  her  and 
their  daughter,  as  authorized  by  the  statute 
of  descent  and  distribution  of  this  state. 
Furthermore,  that  if  '  the  daughter  should 
die  without  children  before  the  death  of  the 
widow,  the  property  should,  in  that  ^vent, 
go  to  and  be  divided  among  the  appellants, 
who  are  tbe  testator's  family  relations,  but 
that  if  the  daughter  should  be  living  at  the 
time  of  the  widow's  death,  she  should,  in 
that  event,  take  a'  fee-simple  title  to  the  de- 
vised estate.  That  such  was  the  testator's 
meaning  Is  apparent  from  the  second  and 
thipd  clauses  of  the  wllL  The  second  clause 
provides  that  If  tbe  widow  should  jagain 
marry,  the  testator's  estate  should  be  divid- 
ed between  tbe  widow  and  daughter  as  the 
law  directs.  In  the  third  clause  tbe  testator 
bad  in  contemplation  the  death  of  tbe 
daughter  without  Issue,  before  that  of  the 
widow,  hence  he  therein  provided  that  the 
property  should,  in  that  event  only,  be  divid- 
ed among  bis  family  relations,  "after  the 
death  of  my  wife,  Nannie  Anderson."  It  Is 
patent  therefore  that  the  appellee  Eliza 
Herring  took  under  tbe  will  of  her  father  a 
defeasible  fee  in  the  estate  devised,  subject 
to  the  life  estate  of  her  mother,  the  testator's 
widow,  and  subject  to  be  defeated  in  tbe 
event  she,  Eliza  Herring,  should  die  without 
children  before  the  termination  of  the  par- 
ticular estate;  that  Is,  before  the  death  of 
the  widow.  This  being  so,  it  necessarily  fol- 
lows that  as  appellee  survived  the  widow, 
upon  tbe  death  of  the  latter,  her  title  to  tbe 


estate  devised  became  an  absolute  or  fee- 
simple  title. 

The  rule  of  construction  we  here  apply  is 
one  that  has  long  been  recognized  in  this 
Jurisdiction.  Indeed  it  received  the  approval 
of  the  court  as  far  back  as  183T,  In  the 
case  of  Bimey  v.  Blchardson,  5  Dana,  432,  as 
the  following  excerpt  from  tbe  opinion  will 
show:  "And  'in  such  a  case,  the  simple  un- 
explained words  'dying  without  issue'  will, 
according  to  a  general  and  well-established 
rule,  be  construed  as  meaning  the  death  of 
the  legatee  after  that  of  the  testator,  and 
before  the  time  for  distribution,  or  when 
the  legacy  may  be  reduced  to  possession. 
•  *  •  And  In  such  a  case  tbe  law  will 
not  Incline  to  any  other  conclusion  than  that 
the  death  must  be  during  tbe  particular  es- 
tate, unless  the  letter  or  context  of  the  will 
plainly  shows  that  the  testator  Intended  a 
death  either  in  his  own  lifetime  or  at  any 
time  whenever  it  might  occur." 

Perhaps  the  latest  statement  of  this  rule 
from  this  court  is  to  be  found  in  the  case  of 
Wilson  V.  WUson,  ete,  151  Ky.  63T,  152  S. 
W.  771,  wherein  it  is  said:  "While  no  fixed 
rule  has  been,  or  can  be,  adopted  as  a  guide 
to  courts  in  the  construction  of  wills,  for  the 
simple  reason  that  no  two  are  exactly  alike, 
still  certain  general  principles  have  been 
announced  which  serve  to  guide  or  aid  the 
court  in  arriving  at  the  testator's  intention. 
These  general  rules  or  principles  are  admir- 
ably stated  In  Bradshaw  v.  Williams,  140  Ky. 
160  [130  S.  W.  985],  where  the  court  says: 
'While  the  purpose  of  construing  a  will  is  to 
arrive  at  the  intention  of  the  testator,  yet, 
in  seeking  the  intention  ,of  the  testator,  we 
must  construe  the  language  of  the  will  in 
the  light  of  the  uniform  rules  of  interpreta- 
tion adopted  by  this  court.  Among  the  rules 
so  adopted  is  one  to  tbe  effect  that  where  an 
estate  is  devised  to  one  for  life,  with  re- 
mainder to  another,  with  tbe  further .  pro- 
vision that,  if  the  remainderman  should  die 
without  children  or  issue,  then  to  a  third 
person,  the  words  "dying  without  children  or 
issue"  are  restricted  to  the  death  of  tbe  re- 
mainderman before  the  termination  of  tbe 
particular  estate.'" 

An  examination  of  the  following  addition- 
al authorities,  will  show  them  to  be  in  en- 
tire accord  with  those  from  which  we  have 
quoted:  Pool  v.  Bennlng,  9  B.  Mon.  623; 
Thackston  v.  Watson,  84  Ky.  200,  1  S.  W. 
398;  Ferguson  v.  Thomason,  87  Ky.  519,  9 
S.  W.  714,  10  Ky.  Law  Eep.  5^ ;  Harvey  v. 
Bell,  118  Ky.  521,  81  S.  W.  671,  26  Ky.  Law 
Rep.  381;  ReuUng's  Ex'x  y.  Reuling,  etc, 
137  Ky.  639,  126  S.  W:  151;  Bradshaw  v. 
Williams,  140  Ky.  163,  130  S.  W.  085;  Dun- 
can V.  Duncan,  150  Ky.  826,  150  8.  W.  980. 

As  we  fully  concur  in  the  circuit  court's 
construction  of  the  will  of  Daniel  M.  Ander- 
son, the  Judgment  is  affirmed. 
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LOlOISVIIiLB  &  I.  R.  CO.  t.  HARDIN'S 
ADM'R. 

(Court  of  Appeals  of  Kentucky.     June  6, 
1913.) 

1.  Master  and  Sebvant  Q  276*)— Ijunans 
TO  Servant  —  Interubban  Railroads  — 
Tbolley  Poles— Location— Pboximitt  to 
Track. 

In  an  action  for  death  of  an  interurban 
car  conductor  while  standing  on  the  bumper 
of  a  car,  to  transfer  the  trolley  as  the  car 
was  about  to  take  the  siding,  evidence  held  to 
sustain  a  finding  that  he  was  struck  by  a 
trolley  pole  negligently  located  too  near  the 
track. 

(Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  H  950-952,  954,  959,  970, 
976;    Dec.  Dig.  {  276.*] 

2.  TBIAI.     (I    260*)— iNBTBtTOnONS    Albbadt 

Given. 

Under  the  rule  that  instructions  given 
must  be  construed  as  a  whole,  it  was  not 
error  for  the  court  to  omit  the  doctrine  of 
contributory  negligence  from  an  instruction 
with  reference  to  defendant's  negligence,  where 
contributory  negligence  was  properly  submit- 
ted in  another  instruction. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  Sf  651-«5e;    Dec.  Dig.  |  260.*] 

3.  Master  and  Servant  (|  296*)— Death  or 
Sebvant— Intebubban  Tbollet  Linb— 
Neouoent     Construction- iNSTRUonoNS. 

Where  decedent,  a  conductor  on  an  inter- 
urban trolley  car,  was  struck  and  killed  by 
the  close  proximity  of  a  pole  to  the  car,  a 
request  to  charge  that  if  deceased  knew  of 
the  proximity  of  the  pole,  or  if  it  was  patent 
to  persons  of  his  experience  and  understand- 
ing, then  the  jury  should  find  for  defendant, 
was  properly  refused  as  misleading,  as  it 
was  not  incumbent  on  deceased  to  anticipate 
that  a  pole  had  been  placed  so  near  the  track 
as  to  endanger  him  in  the  proper  and  usual 
discharge  of  his  duties;  he  was  not  required 
to  be  on  the  lookout  for  such  a  pole. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §|  1180-1194;  Dec.  Dig. 
I  296.*] 

4.  Master  and  Servant  (|217*)— Death  of 
Servant— Works  and  Ways— Negligent 
Construction. 

A  conductor  on  an  interurban  trolley  car 
was  entitled  to  presume  that  he  could  safely 
discharge  his  duties  in  the  ordinary  way,  un- 
less be  knew  of  the  danger,  and  hence  did 
not  assume  the  risk  of  the  negligent  prox- 
imity of  a  pole  to  the  track,  the  danger  of 
which  be  did  not  appreciate. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {{  674-600;  Dec.  Dig,  { 
217.*] 

Appeal  from  Circuit  Court,  Oldham  County. 

Action  by  William  H.  Hardin's  adminis- 
trator against  the  Louisville  &  Interurban 
Railroad  Company.  Judgment  for  plaintiff, 
and  defendant  appeals.    Affirmed. 

Willis,  Todd  &  Bond,  of  Sbelbyville,  and 
A.  P.  Humphrey,  of  Louisville,  for  appel- 
lant O'Doherty  &  Yonts,  of  Louisville,  for 
appellee. 

HOBSON,  C.  J.  William  H.  Hardin  was 
a  conductor  on  one  of  the  cars  of  the  Louis- 
ville &  Interurban  Railroad  Company  be- 
tween Louisville  and  La  Grange.    While  act- 


ing as  conductor  he  was  killed  near  Pewee 
Valley,  and  this  action  was  brought  by  his 
personal  representative  to  recover  for  bis 
death  on  the  ground  that  the  company  had 
negligently  placed  one  of  its  poles  too  close 
to  the  track,  and  that  in  the  discharge  of  his 
duties  Hardin  had  been  struck  by  this  pole 
and  killed.  By  its  answer  the  defendant  de- 
nied the  allegations  of  the  petition,  and 
pleaded  contributory  negligence  on  the  part 
of  tbe  deceased.  On  a  trial  of  the  case 
there  was  a  verdict  and  judgment  for  tbe 
plaintiff  in  the  sum  of  $5,000.  Tbe  railroad 
company   appeals. 

[1]  According  to  tbe  evidence  for  tbe  plain- 
tiff, as  the  cars  approached  the  station  at 
Pewee  Valley,  it  was  customary  for  the  con- 
ductors to  change  tbe  trolley  from  one  wire 
to  another  for  the  purpose  of  enabling  tbe 
east-bound  car  to  pass  the  west-bound  car 
at  that  station;  and  it  was  customary  for 
the  conductors  in  doing  this  while  the  cars 
were  approadilng  the  station  to  go  around 
the  bumper  at  the  rear  end  of  the  car  and 
stand  on  the  bumper  and  adjust  the  trolley. 
Tbe  bumper  of  the  car  was  so  constructed 
that  the  conductor  could  step  from  the  plat- 
form on  a  portion  of  it,  and  thence  using 
the  handholds  proceed  to  that  portion  of  the 
bumper  immediately  underneath  the  rear 
windows,  and  while  standing  upon  this  part 
of  the  bumper,  which  was  from  10  to  12 
inches  wide,  adjust  the  trolley  while  hold- 
ing to  tbe  handholds.  Tbe  pole  in  question 
stood  3S  Inches  from  the  nearest  rail  of  tbe 
track.  The  car  extended  over  tbe  rail  19 
inches.  This  would  leave  only  about  19 
inches  between  the  pole  and  the  side  of  the 
car  as  It  passed.  Tbe  accident  occurred 
about  6:30  p.  m.  on  August  18,  1911.  As  the 
car  was  approaching  Pewee  Valley,  there  were 
a  number  of  people  standing  on  the  rear 
platform.  Clarence  Netberton  testified:  l^at 
he  saw  Hardin  go  inside  and  get  his  gloves 
and  put  them  on.  These  gloves  were  used 
when  they  were  going  to  change  tbe  trolley. 
That  he  then  came  out  on  tbe  back  plat- 
form, and  went  around  to  the  right,  and 
this  was  the  last  he  saw  of  him.  Norman 
Blackley  testified  that  he  was  sitting  on  the 
steps  of  the  car  on  the  right-hand  side; 
that  the  rear  platform  was  filled  with  pas- 
sengers; that  while  he  was  sitting  on  the 
steps,  and  as  the  car  was  approaching  Pe- 
wee Valley,  Hardin  touched  him  on  the 
shoulder,  indicating  that  he  wished  blm  to 
arise;  that  he  arose  and  moved  out  of  the 
way,  and  he  then  saw  Hardin  step  down 
upon  the  first  step  of  the  car  and  take  bold 
of  tbe  handhold  nearest  the  platform;  that 
be  then  turned  away  and  beard  a  noise  that 
attracted  his  attention,  and  op  looking  back 
saw  Hardin  fiasb  behind  tbe  bind  end  of  the 
car  with  bis  face  down.  J.  H.  Bowling  was 
sitting  in  tbe  car,  and  his  attention  was  at- 
tracted by  a  Jar  against  the  car  and  the 
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lights  twinkling  above  the  globa  The  car 
suddenly  stopped.  He  and  P.  S.  Head  got 
off  the  car  and  went  to  the  place  where  the 
body  of  Hardin  lay,  and  from  this  point 
they  went  to  th&  pole.  On  the  painted  por- 
tion of  the  pole  about  an  arm's  length  above 
his  head,  he  saw  a  blur  on  the  paint,  and 
noticed  that  the  projections  of  wood  made  by 
the  spikes  of  the  linemen  In  climbing  the 
pole,  had  been  knocked  off  and  appeared  to 
have  been  freshly  broken.  P.  S.  Head  tes- 
tified that  there  was  a  noise  like  a  bump; 
then  there  was  a  general  outcry.  He  got  off 
the  car  after  It  stopped,  and  ran  back  to 
where  the  man  was  lying.  He  found  the 
body  about  12  feet  from  the  pole.  He  tes- 
tified to  the  same  facts  as  Bowling  as  to 
the  signs  on  the  pole.  The  pbysldan  who 
examined  Hardin  testified  that  he  bad  re- 
ceived a  severe  blow  on  the  back  of  the  head 
at  the  base  of  the  skull.  There  was  a 
fracture  at  the  base  of  the  skull  about  the 
hair  line.  Blther  his  neck  was  broken  or 
the  base  of  the  skull. 

It  is  Insisted  for  the  appellant  that  this 
evidence  does  not  show  that  Hardin  was 
struck  and  killed  by  the  pole,  and  that  on 
this  evidence  It  Is  equally  probable  that  he 
fell  from  the  car  and  was  killed  In  this 
way  without  striking  the  pole.  But  It  will 
be  observed  that  he  went  In  the  car  to  get 
bis  gloves,  which  were  commonly  used  by 
the  conductors  while  adjusting  the  trolley; 
that  he  came  out  of  the  car  and  had  Black- 
ley  to  get  up  from  the  steps  on  the  south 
side  of  the  car ;  that  he  was  next  seen  with 
his  hand  ui>on  the  handhold  nearest  the  plat- 
form at  the  south  side  of  the  car ;  that  none 
of  the  witnesses  saw  him  after  this;  that 
next  came  a  bump  and  a  violent  shaking  of 
the  car;  and  that  Just  after  this  Hardin's 
body  suddenly  flashed  out  behind  the  car, 
and  when  he  was  reached  he  had  received 
a  heavy  blow  at  the  back  of  the  head  which 
broke  his  neck  or  fractured  the  skull;  and 
there  was  practically  no  other  Injury  upon 
him  except  some  scratches  on  his  face  re- 
ceived when  he  fell  on  his  face.  It  Is  evi- 
dent he  passed  out  of  view  of  the  witnesses 
because  he  passed  around  the  corner  of  the 
car,  and  Just  after  this  came  the  thud  or 
bump.  If  he  was  standing  on  the  bumper 
holding  to  the  handhold  with  one  hand  and 
trying  to  adjust  the  trolley  with  the  other, 
he  would  naturally  have  his  eyes  to  the 
rear  so  that  he  could  see  the  trolley  which 
he  was  trying  to  adjust,  and  this  would 
throw  the  back  of  bis  head  toward  the 
pole;  his  head  would  naturally  be  hrown 
outward  in  the  effort  to  see  the  trolley  and 
adjust  it  While  it  is  true  no  witness  saw 
him  strike  the  pole,  the  circumstances  are 
fully  as  convincing  as  any  positive  testl- 
mony  could  be;  for  there  is  nothing  else  in 
the  record  to  account  for  the  bump,  the  Jar 
of  the  car,  or  the  twinkling  of  the  lights. 

It  is  true  that  on  behalf  of  the  defendant 
a  number  of  witnesses  were  Introduced  who 


testified  that  Hardin's  body  was  found  from 
20  to  40  feet  east  of  the  pole.  But  we  do 
not  regard  this  fact  as  entitled  to  much 
weight  for  the  reason  that  being  a  stout 
young  man,  having  Us  hand  gripped  tightly 
upon  the  handhold  when  the  car  was  running 
rapidly,  he  would  not  unreasonably  be  carried 
some  feet  beyond  the  pole  before  his  grip 
upon  the  handhold  relaxed.  We  therefore 
conclude  that  not  only  there  was  some  evi- 
dence that  Hardin  was  struck  and  killed  by 
the  pole,  but  that  the  weight  of  the  evidence 
sustains  the  verdict  of  the  Jury, 

[2]  It  ia  complained  that  In  the  first  in- 
struction the  court  did  not  say  anything 
about  contributory  negligence;  but,  while 
this  is  true,  the  court  by  another  instruction 
told  the  Jury  that,  although  they  might  be- 
lieve from  the  evidence  that  the  defendant 
was  guilty  of  negligence  as  set  out  In  Instruc- 
tion 1,  yet  If  they  further  believed  from  the 
evidence  that  the  deceased  failed  to  use  or- 
dinary care  for  his  own  safety,  and  but  for 
this  would  not  have  been  hurt,  they  should 
find  for  the  defendant.  The  instructions  of 
the  court  are  to  be  read  together,  and  when 
the  court  expressly  referred  in  this  instruc- 
tion to  No.  1,  the  Jury  could  not  have  failed 
to  understand  the  meaning  of  the  two  in- 
structions. 

[3]  Lastly,  the  appellant  complains  that  the 
following  instruction  asked  by  it  was  re- 
fused: "If  the  Jury  believe  from  the  evi- 
dence that  the  deceased  knew  of  the  prox- 
imity of  said  pole,  or  if  It  was  patent  to 
persons  of  his  experience  and  understanding, 
they  should  find  for  the  defendant" 

If  this  Instruction  had  been  given.  It  would 
have  been  under  the  evidence  misleading. 
It  was  not  incumbent  on  the  deceased  to 
anticipate  that  a  pole  had  been  placed  so 
near  the  track  as  to  endanger  him  in  the 
proper  and  usual  discharge  of  his  duties,  and 
he  was  not  required  to  be  on  the  lookout  for 
such  a  pole. 

[4]  He  had  a  right  to  presume  that  he 
could  safely  discharge  his  duties  In  the  or- 
dinary way  unless  he  knew  of  the  danger. 
The  fact  was,  however,  the  pole  was  there, 
and  It  was  patent  to  a  person  of  his  ex- 
perience and  understanding  if  he  had  looked. 
He  did  not  look  because  he  did  not  realize 
the  danger,  and  as  the  car  approached  the 
pole  had  his  back  to  It  with  his  eyes  on  the 
trolley.  The  instruction  was  therefore  proper- 
ly refused,  and,  without  going  into  details 
of  the  evidence,  we  deem  it  sufficient  to  say 
that  if  a  proper  instruction  on  the  subject 
had  been  given  it  would  have  had  no  ellect 
on  the  result  of  the  trial.  The  defendant  was 
clearly  negligent  in  maintaining  its  pole  so 
close  to  the  track,  and,  to  exempt  it  from 
responsibility  on  the  ground  that  the  deceas- 
ed assumed  the  risk,  it  should  appear  that 
he  knew  of  the  proximity  of  the  pole  and 
that  the  danger  from  it  was  patent  to  a  per- 
son of  bis   experience  and   understanding. 
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There  was  much  in  the  evidfflice  for  the  de- 
fendant to  the  effect  that  the  deceased  was 
negligent  In  going  outside  of  his  car  while 
in  motion  to  change  the  trolley ;  but  this  Is- 
sue was  fairly  submitted  to  the  Jury  by  the 
Instructions  of  the  court,  and  on  the  whole 
record  we  conclude  that  the  appellant  had  a 
fair  trial  on  the  merits  of  Its  case. 
Judgment  affirmed. 


RUNTON  T.  HATFIELD  «t  aL 

(Court  of  Appeals  of  Kentucky.     May  80, 
1913.) 

1.  Deeds  (§  90*)— Constbtjction. 

A  deed  mast  be  read  as  a  whole. 
(Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  a  234-237,  247,  248;    Dec.  Dig.  1  90.*1 

2.  Deeds   (§  129*)  —  Constbuction  —  Estate 
Conveyed. 

Where  a  deed  shows  an  intention  to  con- 
vey a  life  estate  with  remainder  over,  there  is 
no  disposltioD  by  the  courts  to  defeat  such  in- 
tention of  grantor. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  «  3S1,  360-365,  416-130,  434,  435 ;  Dec 
Dig.  I  129.*] 

8.  Deeds   (S  129*)— Estate  Conveted— Live 

Estate. 

A  deed  recited  that  "this  indenture  ♦  •  • 
between  B.  and  hi«  wife  •  •  •  of  the  flrat 
part  and  George  Batfield  and  liary  Elender 
Uatfleld  bis  wife  during  their  natural  life, 
thence  descend  to  the  heirs  of  their  body  of  the 
second  part,  witnesseth  that  the  party  of  the 
first  part  in  consideration  of  the  sum  of  $700, 
$400  on  S.  and  $300  on  Ransom  Hatfield  and 
Ueiirge  Hatfield,  his  son,  hath  bargained  and 
sold  and  by  these  presents  does  convey  and 
confirm  unto  the  said  party  of  the  second  part, 
their  heirs  and  assigns  forever,"  the  tract 
named  to  have  and  to  hold  unto  the  grantee 
their  heirs  and  assigns  forever.  Held,  that 
George  and  Mary  Elender  Hatfield  took  only 
a  life  estate. 

[Ed.  Note. — For  other  cases,  see  Deeds,  Cent 
Dig.  |§  351,  300-365,  416HB0,  434,  435 ;  Dec. 
Dig.  I  129.*] 

4.  Deeds  (S  133*)— Estate  Cowvbted— Cow- 

tikoent  Remaindeb. 

The  children  of  the  grantees  took  a  remaln> 
der  contingent  upon  their  surviving  their  fiither 
and  mother,  and  hence  took  no  interest  which 
their  father  and  mother  could  Inherit 

[Ed.  Note. — For  other  cases,  see  Deeds,  Cent 
Dig.  li  368-371;    Dec.  Dig.  |  133.*] 

6.  Deeds  (8  133*)— Estate   Oontetbd— Cor- 

TiNOENT  Remaindeb— "Heibs." 

In  the  absence  of  a  showing  that  the  word 
"heirs"  or  "heirs  of  the  body"  as  nsed  in  a 
deed  were  used  in  the  sense  of  cliildren,  a  re- 
mainder to  a  life  tenant's  heirs  or  the  heirs  of 
his  body  is  contingent 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  il  368-371 ;   Dec.  Dig.  |  133.» 

For  other  definitions,  see  Words  and  Phrases, 
ToL  4,  pp.  8241-8265 ;    vol.  8,  pp.  7677,  7678J 

Appeal  from  Circuit  Court,  Pike  County. 

Action  by  Albert  Runyon  against  Sallle 
fiatfleld  and  others.  From  a  judgment  dis- 
missing the  petition,  plaintiflr  appeals.  Af- 
firmed. 


Staton  &  Pinson,  of  PlkevIIle,  for  appel- 
lant Roberson,  Langley  &  Cooper,  of  Plke- 
ville,  for  appellees. 

CLAT,  C.  On  March  2,  1877.  Mitchell 
Runyon  and  Margaret  Runyon,  his  wife,  con- 
veyed certain  lands  lying  in  Pike  county, 
Ky.,  to  George  Hatfield  and  Mary  Elender 
Hatfield,  his  wife.  Thereafter  by  mesne  con- 
veyances the  property  was  conveyed  to  Al- 
bert Runyon,  who  brought  this  action  against 
the  children  of  George  Hatfield  and  Mary 
Elender  Hatfield  to  quiet  his  title.  A  demur- 
rer was  Bustalned  to  his  petition  and  the 
petition  dismissed.  From  that  judgment  this 
appeal  is  prosecuted. 

The  propriety  of  the  trial  court's  action 
depends  on  the  proper  construction  of  the 
deed  of  March  2,  1877,  the  material  i>arts  of 
which  are  as  follows :  "This  indenture  made 
this  2d  day  of  March,  1877,  between  Mit- 
chell Runyon  and  Margaret  Runyon  his  wife 
of  the  county  of  Pike  and  state  of  Kentudiy 
of  the  first  part  and  George  Hatfield  and 
Mary  Elender  Hatfield  his  wife  during  their 
natural  life,  thence  descend  to  the  heirs  of 
their  body  of  the  second  part,  witnesseth 
that  the  party  of  the  first  part,  in  considera- 
tion of  the  sum  of  seven  hundred  dollars 
four  hundred  dollars  on  Jacob  Smith,  Sr., 
and  three  hundred  on  Ransom  Hatfield  and 
George  Hatfield,  his  son,  hath  bargained  and 
sold  and  by  these  presents  doth  convey  and 
confirm  unto  the  said  party  of  the  second 
part,  their  heirs  and  assigns  forever,  a  cer- 
tain tract  or  parcel  of  land,  lying  In  the 
county  of  Pike  and  state  of  Kentucky  and 
described  as  follows,  viz.  •  *  •  To  have 
and  to  hold  the  said  property,  with  its  ap- 
purtenances thereunto  belonging  unto  the 
said  grantee  their  heirs  and  assigns  forever. 
And  the  said  party  of  the  first  part  doth  fur- 
ther covenant  with  the  said  party  of  the 
second  part  that  they  wUl  warrant  generally 
the  title  to  the  property  hereby  conveyed." 

It  will  be  observed  that  In  the  caption  Mit- 
chell Runyon  and  Margaret  Runyon  are  the 
parties  of  the  first  part,  while  "George  Hat- 
field and  Mary  Elender  Hatfield  his  wife 
during  their  natural  life,  thence  descend  to 
the  heirs  of  their  body,"  are  the  parties  of 
the  second  part.  The  granting  clause  is  "un- 
to the  said  party  of  the  second  part,  their 
heirs  and  assigns  forever."  The  habendum 
clause  is  "unto  the  said  grantee  their  heirs 
and  assigns  forever." 

[1, 2]  In  construing  a  deed  it  will  be  read 
as  a  whole,  and  if,  upon  a  consideration  of 
the  whole  instrument.  It  appears  that  it  was 
the  Intention  of  the  parties  to  vest  a  less 
estate  than  a  fee  in  the  grantee,  that  inten- 
tion will  be  carried  into  effect  And  when 
the  intention  as  manifested  in  the  language 
is  to  convey  a  life  estate  with  remainder 
over,  there  has  been  no  disposition  to  de- 
feat by  construction  the  purpose  of  the  gran- 
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tor.  HarknesB  ▼.  Meade,  148  Ky.  666,  147 
S.  W.  10;  Wilson  v.  Moore,  146  Ky.  679, 
148  S.  W.  431;  Lawson  v,  Todd,  129  Ky. 
133,  110  S.  W.  412,  33  Ky.  Law  Hep.  557; 
Atkins  T.  Baker,  112  Ky.  877,  66  S.  W.  1023, 
23  Ky.  Law  Rep.  2224. 

[3]  In  tbe  present  case  the  granting  and 
habendum  clauses  are  reconcilable  with  the 
caption,  which  plainly  shows  an  intention 
to  rest  in  George  and  Elender  Hatfield  only 
a  lUe  estate. 

In  this  state  we  have  the  following  stat- 
ute (section  2345):  "If  any  estate  shall  be 
given  by  deed  or  will  to  any  person  for  his 
life  and  after  his  death  to  his  heirs,  or  the 
heirs  of  his  body,  or  his  issue  or  his  de- 
scendents,  the  same  shall  be  construed  to  be 
an  estate  for  life  only  in  such  person,  and 
a  remainder  in  fee  simple  In  his  heirs  or 
the  heirs  of  his  body."  The  language  of  the 
deed  brings  it  within  the  express  terms  of 
the  statute,  and  It  therefore  follows  that 
George  and  Mary  Elender  Hatfield  took  only 
a  life  estate  In  the  property  in  question. 

[4,  6]  It  appears  that  George  and  Mary 
Elender  Hatfield  are  still  alive.  Eleven  chil- 
dren have  been  born  to  them.  Of  these,  two 
died  In  infancy  and  two  after  arriving  at 
age.  All  four  died  Intestate  and  without 
issue.  All  the  parties.  Including  George  and 
Mary  Hatfield,  conveyed  the  title  to  the  land 
by  deeds  containing  covenants  of  general 
warranty.  PlalntiCT  therefore  insists  that,  as 
George  and  Mary  Hatfield  Inherited  the  in- 
terest of  their  four  children,  their  interest 
passed  to  him  under  and  by  virtue  of  the 
covenants  of  warranty.  The  determination 
of  this  question  depends  upon  the  character 
of  estate  which  the  children  of  6eor{,-e  and 
Mary  Elender  Hatfield  took  under  the  deed 
of  March  2,  1877.  It  Is  well  settled  th-  r.  in 
the  absence  of  anything  in  the  instrument 
showing  that  the  words  "heirs"  or  "heirs  of 
the  body"  were  used  in  the  sense  of  children, 
a  remainder  to  the  life  tenant's  heirs  or  the 
heirs  of  his  body  is  contingent,  for,  until  his 
death,  it  cannot  be  determined  who  his  heirs 
will  be.  Preston  on  Estates,  77;  Feame  on 
Remainders,  7;  4  Kent's  Comm.  207;  Wil- 
liamson V.  Williamson,  18  B.  Mon.  329. 

As  the  interests  of  the  children  were  con- 
tingent upon  their  surviving  their  father  and 
mother,  and  as  they  did  not  survive  them,  it 
follows  that  they  bad  no  interest  which  their 
father  and  mother  could  inherit. 

Judgment  affirmed. 


LOUISVILLE  &  N.  R.  CO.  v.  BUBKHART. 

(Court  of  Appeals  of  Kentucky.     May  28, 
1913.) 

Limitation  of  Actions  ({  2*)— Tobts— Coh- 
FLicT  OP  Laws. 

Where  a  right  of  action  is  given  by  a  stat- 
ute of  another  state,  and  no  period  of  limita- 
tion is  prescribed  otherwise  than  by  the  gener- 
al law  of  limitation   prevailing  in  that  state, 


the  lex  fori,  not  the  lex  lod,  applies  on  the 
subject  of  limitation;  hence,  in  an  action  by 
a  resident  of  Kentucky  for  injuries  sustained 
in  Indi&na,  Ky,  St  {  2516,  requiring  such  ac- 
tions to  be  brought  within  one  year,  is  applica- 
ble, although  the  Indiana  statute  makes  a  lim- 
itation of  two  years. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  {§  4-8 ;   Dec.  Dig.  f  2.*] 

Appeal  from  Circuit  court,  Henderson 
County. 

Action  by  Fred  A.  Burkhart  against  the 
Louisville  &  Nashville  Railroad  Company. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals. Reversed,  and  cause  remanded  for  a 
new  trial. 

Teaman  &  Teaman,  of  Henderson,  and  C. 
H.  Moorman  and  Benjamin  D.  Warfleld,  both 
of  Louisville,  for  appellant  F.  J.  Pente- 
cost and  J.  W.  Johnson,  both  of  Henderson, 
for  appellee. 

SETTLE,  J.  The  appellee,  Fred  A.  Burk- 
hart, a  bridge  carpenter,  while  in  the  em- 
ploy of  the  appellant,  Ixtulsville  &  Nashville 
Railroad  Company,  and  at  work  upon  one 
of  its  railroad  bridges  in  Vanderburgh  coun- 
ty, Ind.,  fell  therefrom  a  distance  of  14 
feet  to  the  ground  below,  whereby  his  collar 
bone  was  broken  and  back  strained,  result- 
ing in  serious  and  permanent  injury  to  liis 
person. 

The  accident  occurred  September  1,  1910, 
and  on  August  23,  1912,  this  action  to  recov- 
er damages  therefor  was  brought  by  him 
against  appellant  in  the  Henderson  circuit 
court;  it  being  alleged  In  the  petition  that 
both  appellant  and  appellee  are  residents 
of  Kentucky;  appellee  being  a  citizen  of  the 
city  of  Henderson  and  appellant  having  been 
Incorporated  under  the  laws  of  Kentucky, 
having  its  chief  office  in  the  city  of  Louis- 
ville and  owning  a  railroad  running  from 
the  dty  of  Louisville  through  the  coun- 
ty and  city  of  Henderson  to  Evansvllle, 
Ind.  It  is  alleged  in  the  petition  that  ap- 
pellee's injuries  were  caused  by  the  negli- 
gence of  appellant  and  its  bridge  foreman 
in  furnishing  him  a  defective  jack  screw  not 
reasonably  safe  for  use,  the  rod  of  which 
slipped  from  its  place  while  be  was  using  it 
to  raise  a  bridge  timber,  causing  him  to  lose 
his  equilibrium  and  faU  to  the  ground. 

The  action  was  based  upon  a  statute  of 
Indiana  which  makes  the  employer  liable 
in  damages  to  the  employ^  for  an  injury 
sustained  by  the  latter  by  reason  of  the 
employer's  negligence  in  furnishing  htm  a 
defective  tool  or  machinery  for  use  in  work 
required  of  ttim.  Y«t  another  statute  of 
that  state,  also  pleaded  by  appellee,  provides 
that  an  action  to  recover  damages  for  per- 
sonal injuries  may  be  brought  at  any  time 
within  two  years  next  after  the  (^use  of 
action  accrues.  The  answer  traversed  the 
affirmative  matter  of  the  petition,'  except  its 
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aTerments  as  to  appellant  and  appellee  be- 
ing residents  of  Kentucky,  alleged  contribn- 
tory  negligence  on  the  part  of  appellee,  and 
pleaded  the  statute  of  limitations  of  Ken- 
tucky which  bars  an  action  for  the  recovery 
of  damages  for  a  personal  injury,  unless 
brought  within  a  year  after  the  injury  Is  re- 
ceived. The  issues  were  completed  by  the 
filing  of  a  reply  which  controverted  the  pleas 
of  contributory  negligence  and  limitation. 
Hie  trial  resulted  in  a  verdict  awarding 
appellee  $200  damages,  and  from  the  Judg- 
ment entered  thereon  this  appeal  is  prose- 
cuted. 

The  record  does  not  contain  the  evidence 
nor  Instructions,  and  the  single  question  pre- 
sented for  decision  by  the  appeal  is.  Do 
the  pleadings  support  the  Judgment?  In  oth- 
er words,  does  the  limitation  of  two  years 
prescribed  by  the  statute  of  Indiana,  or  that 
of  one  year  prescribed  by  the  statute  of 
Kentucky  apply?  If  the  latter  statute 
should  control,  it  is  manifest  that  the  trial 
court  erred  in  refusing  the  peremptory  in- 
struction directing  a  verdict  for  appellant, 
which  was  asked  by  Its  counsel  at  the  con- 
clusion of  appellee's  evidence  and  again  aft- 
er all  the  evidence  was  introduced. 

As  previously  stated,  it  appears  from  the 
petition  that  the  action  was  instituted  only 
17  days  short  of  two  years  after  appellee's 
injuries  were  received,  and  it  is  therein  al- 
leged that  "the  law  of  the  state  of  Indiana 
also  provides  that  a  bult  for  damages  result- 
ing from  said  Injury  may  be  instituted  at 
any  time  within  two  years  from  the  date 
of  said  injury."  The  answer  of  appellant 
denies  the  applicability  of  the  Indiana  stat- 
ute of  two  years, 'and,  in  the  third  para- 
graph, pleads  the  Kentucky  statute  of  one 
year,  therefore  the  question  of  limitation 
was  one  upon  which  the  evidence  threw  no 
light,  but  a  question  of  law  to  be  determin- 
ed from  the  admitted  facts  presented  by  the 
pleadings.  Waiving  the  question  whether 
the  Indiana  statute  of  limitations  was  suf- 
ficiently pleaded  by  appellee,  It  can  have  no 
effect  In  this  state.  It  Is  a  well-recognized 
rule  that  statutes  of  limitation  are  of  state 
regulation  and  founded  on  state  policy. 
Such  statutes,  therefore,  have  no  exterri- 
torial force  or  operation,  for  which  reason 
foreign  Jurisdictions  are  not  bound  by  them; 
hence  the  doctrine  in  respect  to  limitations 
of  actions  Is  that  the  law  of  the  forum  gov- 
erns; and  this  is  true  whether  the  action  is 
ex  contractu  or  ex  delicto.  Minor's  Conflict 
of  Laws,  §  210;  25  Cyc.  1018. 

The  doctrine  is  thus  stated  In  Lewis' 
Sutherland's  Statutory  Construction,  {  668: 
"And  ordinarly  courts  disregard  the  limita- 
tion fixed  in  the  contract  or  tort  and  enforce 
only  the  lex  fori." 

Necessarily  statutes  of  limitation  affect 
the  remedy  and  not  the  right;  and,  as  ar- 
gued by  counsel  for  appellant,  they  are  as 
much  a  part  of  the  remedy  as  are  our  forms 


of  pleading,  our  rules  of  evidence,  and  our 
manner  of  conducting  trials;  hence  the  In- 
diana statute  of  limitations  can  have  no 
more  operation  in  this  state  upon  the  one 
than  upon  the  other. 

The  rule  to  which  we  refer  has  always 
been  the  law  in  Kentucky  and,  among  the 
earUer  cases  approving  it,  is  that  of  Graves 
V.  Graves,  2  Bibb,  200,  4  Am.  Dec.  697,  in 
the  opinion  of  which  It  Is  said:  "The  stat- 
ute of  limitations  does  not  affect  the  valid- 
ity of  the  contract,  but  the  time  of  enforcing 
it;  or,  In  other  words,  it  does  not  destroy 
the  right  but  withholds  the  remedy.  It 
would  seem  to  follow,  therefore,  that  the 
lex  fori,  and  not  the  lex  loci,  was  to  pre- 
vail with  respect  to  the  time  when  the  ac- 
tion should  be  commenced."  The  latter  cas- 
es show  no  departure  from  this  rule;  among 
these  are  the  following:  Bennett  v.  Derlln, 
17  B.  Mon.  358 ;  Farmers',  etc..  Bank  v.  Lov- 
el,  1  S.  W.  426,  8  Ky,  Law  Rep.  261 ;  Temple- 
ton  V.  Sharp,  9  S.  W.  507,  606,  10  Ky.  Law 
Rep.  499;  ShllUto  v.  Richardson,  102  Ky.  52, 
42  S.  W.  847,  19  Ky.  Law  Rep.  1020;  Labatt 
v.  Smith  &  Whitney,  83  Ky.  699— in  each 
of  which  it  was  held  that  the  statutory  bar 
of  the  state  where  the  remedy  is  sought  to 
be  enforced  by  action,  and  not  of  the  state 
where  the  contract  was  made,  governs.  In 
a  more  recent  case  (L.  A  N.  R.  R.  Co.  v. 
Whitlow's  Adm'r,  114  Ky.  470,  43  8.  W.  711, 
19  Ky.  Law  Rep.  1931,  41  U  R.  A.  614), 
quoting  with  approval  from  Herrick  v.  Rail- 
way, 31  Minn.  13,  16  N.  W.  413,  47  Am. 
Rep.  771,  we  said:  "The  statute  of  another 
state  has,  of  course,  no  extraterritorial  force, 
but  rights  acquired  under  it  will  always,  in 
comity,  be  enforced,  if  not  against  the  pub- 
lic policy  of  the  laws  of  the  former.  In 
such  cases  the  law  of  the  place  where  the 
right  was  acquired,  or  the  liability  was  In- 
curred, will  govern  as  to  the  right  of  ac- 
tion, while  all  that  pertains  merely  to  the 
remedy  will  be  controlled  by  the  law  of  the 
state  where  the  action  Is  brought;  and  we 
think  the  principle  Is  the  same,  whether  the 
right  of  action  be  ex  contractu  or  ex  delic- 
to." 

In  the  still  more  recent  case  of  Adams 
Express  Co.  v.  Walker,  119  Ky.  126,  83  S.  W. ' 
107,. 26  Ky.  Law  Rep.  1025,  67  U  R.  A.  412, 
we  find  this  expression  of  the  same  conclu- 
sion: "It  is  Insisted  for  appellant  that,  the 
contract  here  having  been  made  In  Wooster, 
Ohio,  it  must  be  governed  by  the  laws  of 
Ohio,  and  that  by  the  laws  of  Ohio  such  a 
limitation  Is  valid.  Limitation  is  governed 
by  the  law  of  the  forum  In  which  the  suit 
Is  brought,  and  the  courts  of  this  state  will 
not,  as  a  matter  of  comity,  enforce  a  con- 
tract made  in  Ohio  as  to  the  time  when  the 
suit  shall  be  brought,  for  this  is  regulated  by 
our  statutes." 

Section  2516,  Kentucky  Statutes,  fixes  the 
limitation  in  such  a  case  as  the  one  at  bar 
and  is  quite  emphatic  In  its  declaration  that: 
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"An  action  for  an  injury  to  the  person  of 
the  plaintifl  •  •  •  shall  be  commenced 
within  one  year  next  after  the  canse  of  ac- 
tion accrued,  and  not  thereafter." 

It  is  true,  as  argued  by  appellee's  counsel, 
there  are  some  exceptions  to  the  limitation 
it  declares,  but  they  have  no  application  to 
this  case ;  the  exceptions  are  found,  however, 
in  section  2541  (mlsnumbered  2451)  and  sec- 
tion 2542. 

Section  2541  provides:  "When,  by  the  laws 
of  any  other  state  or  country,  an  action  upon 
a  Judgment  or  decree  rendered  in  such  state 
or  country  cannot  be  maintained  there  by 
reason  of  the  lapse  of  time,  and  such  Judg- 
ment or  decree  Is  Incapable  of  being  other- 
wise enforced  there,  an  action  upon  the  same 
cannot  be  maintained  in  this  state,  except 
in  favor  of  a  resident  thereof,  who  has  had 
the  cause  of  action  from  the  time  it  ac- 
crued." Obviously  this  section  has  no  ap- 
plication to  the  case  in  hand,  for  it  is  not 
an  action  upon  a  Judgment  or  decree. 

Section  2542  provides:  "When  a  cause  of 
action  has  arisen  in  another  state  or  coun- 
try between  residents  of  such  state  or  coun- 
try or  between  them  and  residents  of  an- 
other state  or  country,  and  by  the  laws  of  the 
state  or  country  where  the  cause  of  action 
accrued  an  action  cannot  be  maintained 
thereon  by  reason  of  the  lapse  of  time,  no 
action  can  be  maintained  thereon  in  this 
state."  It  is  equally  obvious  that  this  sec- 
tion can  afford  appellee  no  relief,  for  it  only 
applies  to  a  case  where  the  action  is  barred 
by  the  law  of  the  state  where  it  arose;  as 
held  in  Labatt  v.  Smith  &  Whitney,  83  Ky. 
599,  it  has  no  reference  to  residents  of  this 
state  but  to  those  who  are  nonresidents  of 
the  state  and  come  into  It  in  order  to  enforce 
their  rights;  the  object  of  the  statute  being 
to  prevent  one  of  them  from  having  an  ad- 
vantage over  the  other.  ' 

Nor  do  we  think  the  case  of  Shillito  v. 
Richardson,  102  Ky.  51,  42  S.  W.  847,  19  Ky, 
Law  Rep.  1020,  relied  on  by  appellee,  has 
any  application.  The  parties  were  both  non- 
residents of  Kentucky;  the  plaintiff  residing 
In  Ohio  and  the  defendant  in  New  York,  to 
which  state  he  had  removed  from  Ohio.  The 
action  was  brought  in  Kentucky,  but  the 
cause  of  action  arose  in  Ohio.  The  defend- 
ant answered,  pleading  the  statute  of  limita- 
tions of  Kentucky,  but  by  reply  the  plaintiff 
pleaded  the  Ohio  statute  of  limitations  which 
had  not  barred  the  cause  of  action,  when  the 
defendant  removed  from  Ohio  to  New  York, 
and,  under  the  laws  of  Ohio,  did  not  run 
while  he  remained  in  New  York.  So,  as  the 
case  was  one  between  citizens  of  other 
states,  upon  a  cause  of  action  which  arose 
in  Ohio  and  had  not  been  barred  by  the 
statute  of  limitations  of  that  state,  and  the 
statute  would  have  interposed  no  bar  if  the 


action  had  been  brought  in  Ohio,  it  was 
properly  held  that  the  action  could  be  main- 
tained in  Kentucky.  In  other  words,  the 
case  was  one  to  which  section  2542,  Kentucky 
Statutes,  was  clearly  applicable. 

The  case  at  bar,  however,  is  wholly  differ- 
ent, for  both  appellant  and  appellee  wefev 
when  the  cause  of  action  arose  and  have 
since  remained,  residents  of  this  state; 
hence,  although  the  cause  of  action  arose  in 
Indiana,  section  2542  does  not  apply,  but  the 
case  must  be  controlled  by  section  2516,  Ken- 
tucky Statutes,  which  requires  such  an  ac- 
tion to  be  brought  witbln  a  year  next  after 
the  cause  of  action  arose  If  the  statute  of 
Indiana,  which  gives  the  right  of  action  at- 
t^npted  to  be  asserted  by  appellee,  had  pre- 
scribed the  time  within  which  the  action  to 
enforce  the  right  must  be  brought,  quite  a  ■ 
different  question  from  the  one  we  have 
would  have  been  presented,  for  in  that  case 
the  limitation  as  to  time  would  have  to  be 
treated  as  a  part  of  the  right  and  be  gov- 
erned by  the  same  law  that  creates  the  right 
But  the  Indiana  statute  in  question  does  not 
prescribe  the  period  of  limitation;  it  is  in- 
stead found  in  another  and  general  statute 
of  that  state ;  therefore  it  has  no  force  out- 
side of  that  state,  and  such  limitation  can- 
not be  applied  in  Kentucky. 

As  said  by  Mr.  Minor  in  his  Conflict  of 
Laws,  {  10:  "But  if  the  period  of  Umltation 
is  not  prescribed  by  the  same  statute  which 
confers  the  right,  but  Is  found  in  a  general 
statute,  the  general  principle  applies,  and  it 
becomes  a  law  relating  to  the  remedy,  which 
will  have  no  extraterritorial  force.  In  such 
case  the  law  of  the  situs  of  the  remedy  (lex 
fori)  again  becomes  the  proper  law."  Cooley, 
Con.  Llm.  (3d  EJd.)  361;  The  H^rrisburg,  119 
U.  S.  199,  7  Sup.  Ot  140,  80  L.  Ed.  358;  Mo- 
Arthur  V.  Goddln,  12  Bush,  274. 

This  question  was  considered  and  elabo- 
rately discussed  in  O' Shields  v.  Georgia  Pac. 
R.  Co.,  83  Ga.  621,  10  S.  E.  268,  6  L.  R.  A. 
152,  and  by  the  Georgia  Supreme  Court  held 
that,  where  a  right  of  action  is  given  by  a 
statute  of  another  state  and  no  period  of  lim- 
itation is  prescribed  otherwise  than  by  the 
general  law  of  limitation  prevailing  in  that 
state,  the  lex  forci  not  the  lex  loci  applies  on 
the  subject  of  limitation. 

Here  the  appellee's  petition  shows  a  com- 
mon-law right  of  recovery;  the  fact  that  he 
needlessly  set  forth  a  statute  of  Indiana, 
which  does  not  prescribe  the  period  of  limita- 
tion, will  not  enable  him  to  evade  the  Ken- 
tucky law  as  to  the  limitation,  which  neces- 
sarily controls ;  therefore  the  peremptory  in- 
struction asked  by  the  appellant  should  have 
been  given. 

For  the  reasons  indicated,  the  Judgment  is 
reversed,  and  cause  remanded  for  a  new  trial 
consistent  with  the  opinion. 
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SMITH'S   EX'B  et  al.   ▼.   JOHNS. 

(Court  of  Appeals  of  Kentucky.     June  6, 
1913.) 

1.  HlSBAND  AND  WIFE  (S  31*)— AKTBNOFriAI. 

AoBEEME^iT— Operation. 

Where  an  antenuptial  agreement  recited 
that  the  parties  bad  agreed  that  the  husband 
was  to  and  did  thereby  convey  to  the  wife  the 
land  described,  to  be  hers  absolutely,  there  was 
a  present  conveyance  of  the  whole  title  to  the 
wife,  and  a  formal  conveyance  was  not  neces- 
sary to  effectuate  the  transfer  of  title. 

[E!d.  Note. — For  other' cases,  see  Husband  and 
Wife,  Cent  Dig.  |§  17&-195,  883,  884;  Dec. 
Dig.  I  31.*] 

2.  Estoppel  (|  15*)  —  Estoppel  by  Dbbd  — 
Nature  of  Instrument. 

Such  Instrument  operating  as  a  present 
conveyance,  the  husband  was  thereafter  estop- 
ped to  deny  the  wife's  title  on  the  ground  that 
be  had  never  executed  a  deed. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent  Dig.  J!  19-21 ;    Dec.  Dig.  §  15.*] 

8.  Husband  and  Wife  (|  125*)  —  Wife's 
Separate  Estate— Rents  and  Profits. 
Where  an  antenuptial  agreement  recited 
that  the  prospective  husband  agreed  to  and  did 
thereby  convey  to  the  prospective  wife  certain 
described  lands  to  be  hers  absolutely,  the  wife 
was  entitled  to  the  rents  and  profits  of  the 
land;  the  contract  operating  as  a  present 
conveyance  thereof. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,    Cent   Dig.    i{   45»-458;     Dec.   Dig.    { 

4.  Husband  and  Wife   (|  144*)  —  Separate 
Pro  pertt— Rents. 

That  a  wife  permitted  her  husband  to  rep- 
resent her  in  renting  her  separate  property  and 
receiving  the  rents  was  not  a  waiver  by  her 
of  the  rents  received. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
WUe,  Cent  Dig.  fi  35,  545-553;  Dec.  Dig.  { 
144.*] 

6.  Trusts   (S   103*)— Constructive  Trusts- 
Husband  AS  I^rustee  for  Wife. 

Where  an  antenuptial  agreement  recited 
that  the  prospective  husband  agreed  to  and  did 
thereby  convey  to  the  wife  certain  described 
lands  to  l>e  hers  absolutely,  there  was  a  pres- 
ent conveyance ;  and,  where  the  wife  permitted 
the  husband  to  represent  her  in  renting  the  lands 
and  receiving  the  rents  and  profits,  he  was 
chargeable  as  trustee  for  her  in  collecting  the 
rents  and  profits. 

[Ei.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  S  164;    Dec  Dig.  {  103.*] 

6.  Estoppel  ({  26*)  —  Estoppel  by  Deed  — 
Persons  Bound. 

The  heirs,  devisees,  and  personal  represent- 
atives of  a  deceased  husband  are  estopped  in 
tlie  same  manner  that  he  would  be  estopped 
from  seeking  to  defeat  his  wife's  rights  to  land 
and  the  rents  under  an  antenuptial  agreement 
purporting  to  convey  the  land  to  the  wife  ab- 
solutely. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent  Dig.  fi  61.  62;    Dec.  Dig.  |  26.*] 

7.  Husband  and   Wife   ({  142*)  —  Wife's 
Separate  Estate  —  Services  of  Husband. 

Where  a  husband  was  a  man  of  means, 
there  could  be  no  implied  obligation  on  the  part 
of  the  wife  to  pay  him  for  the  keep  of  live 
stock  which  was  her  separate  property,  kept  on 
the  husband's  farm. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife.  Cent  Dig.  §§  541,  542;  Dec.  Dig.  { 
142.*] 


8.  Limitation  of  Aotionb  (8  73*)— Disabil- 
ities— Coverture. 
•  Act  March  15,  1894,  enlarging  the  rights 
of  married  women  and  authorizing  them  to  act 
for  themselves  in  the  management  of  their  sep- 
arate estates,  did  not  affect  the  o^ration  of 
Ky.  St  S  2525,  providing  that  limitations  do 
not  run  against  a  married  woman  until  the 
disability  of  coverture  is  removed,  and  hence 
the  statute  of  limitations  did  not  run  against 
an  action  by  a  wife  to  recover  rents  and  profits 
collected  by  the  husband  from  her  separate  es- 
tate, until  the  disability  of  coverture  was  re- 
moved by  the  death  of  the  husband. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  {§  899-412;  Dec  Dig. 
§  78.*] 

Appeal  from  Circuit  Court,  Pike  County. 

Action  by  Georgia  A.  Johns  against  Jacob 
Smith's  executor  and  others.  From  a  judg- 
ment for  plaintiir,  defendants  appeal.  Af- 
firmed. 

Staton  &  Plnson,  of  PlkeTllle,  for  appel- 
lants. Childers  &  Childers,  of  Plkevllle,  for 
appellee. 

LASSING,  J.  On  February  24,  1896,  Ja- 
cob Smith  and  Georgia  A.  Williamson  enter- 
ed Into  an  antenuptial  contract,  the  material 
portions  of  which  are  as  follows:  "This  con- 
tract of  tnarriage  settlement,  and  deed  made 
and  entered  into  this  24th  day  of  February, 
1896,  by  and  between  Jacob  Smith  of  the 
first  part  and  Miss  Georgia  A.  Williamson 
of  the  second  part,  witnessetb:  That  in  con- 
sideration of  the  mutual  promise  of  each  of 
the  parties  hereto  to  marry  each  other  In  a 
reasonable  time  after  the  date  hereof  they 
have  and  do  agree  that  the  said  party  of  the 
first  part  Is  to  and  does  hereby  convey  unto 
the  party  of  the  second  part  the  two  tracts 
of  land  hereinafter  described  to  be  hers  ab- 
solutely and  In  fee  and  without  any  curtesy 
rights  upon  the  part  of  said  parly  of  the 
first  part  sbonld  he  survive  the  party  of  the 
second  part;  and  in  addition  thereto  should 
the  party  of  the  second  part  survive  the 
party  of  the  first  part  she  Is  to  receive  from 
his  estate  In  money  the  sum  of  one  thousand 
dollars  to  be  paid  to  her  in  a  reasonable 
time  after  the  death  of  the  party  of  the 
first  part,  in  consideration  of  the  foregoing 
the  party  of  the  second  part  waives,  sur- 
renders and  relinquishes  ail  right  to  dower 
and  homestead  in  any  and  all  the  lands  now 
owned  or  possessed  by  the  party  of  the  first 
part,  In  the  state  of  Kentucky  and  West  Vir- 
ginia, or  In  any  other  state,  territory  or 
district,  as  well  in  all  those  he  may  here- 
after own,  or  possess  wherever  situated. 
And  so  waives,  surrenders  and  relinquishes 
all  title  or  right  to  recover  any  further  from 
bis  estate,  real,  personal  or  mbced,  should 
she  survive  him."  The  lands  mentioned  are 
described  in  the  contract  by  metes  and 
bounds.  The  contracting  parties  were  later 
married,  and  lived  together  as  man  and  wife 
until  June,  1906,  when  Jacob  Smith  died.  In 
February,  1910,  his  w^Idow,  who  had  in  the 
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meantime  married  again,  brotigbt  suit 
against  the  personal  representative  of  her 
busband,  bis  heirs  and  devisees,  In  which 
she  sought  to  recover  of  them  $1,052,  whldi 
sum  she  alleged  her  husband  had  received 
as  rents  from  her  lands  from  the  time  of 
their  marriage  down  to  and  including  the 
rear  1905.  The  defendants  denied  liability, 
pleaded  the  statute  of  limitation,  and  al- 
leged, by  way  of  set-ofF,  that  plaintiff  was  in- 
debted to  the  estate  in  a  sum  largely  in  ex- 
cess of  the  claim  sued  on  for  provender  fur- 
nished her  for  her  live  stock  and  for  money 
expended  by  her  husband  for  her  benefit  dur- 
ing their  married  life.  Issue  was  Joined 
upon  each  Item  of  defense,  proof  taken,  and 
uiMn  final  submission  the  chancellor  was  of 
opinion  that  plaintiff  was  entitled  to  recover 
of  the  estate  of  her  husband  the  sum  of 
$525  as  rents,  and  entered  judgment  accord- 
ingly. 

[1,  J]  At  the  outset,  it  is  insisted  that  the 
evidence  fails  to  show  that  the  decedent 
ever  delivered  to  his  wife  a  deed  for  the  two 
tracts  of  land  described  in  the  marriage  con- 
tract. The  contract  recites  that,  as  a  part 
of  the  consideration  for  its  execution,  the 
decedent  agreed  to  and  did  convey  to  her 
this  property  for  her  sole  and  separate  use. 
It  is  apparent  that  it  was  intended  by  both 
the  parties  to  this  contract  that  the  wife 
should  at  once  be  Invested  with  title  to  these 
lands;  and  being  hers  and  for  ber  sole  and 
separate  use,  if  her  husband  were  now  living, 
it  would  not  lie  in  his  mouth  to  state  that 
her  title  thereto  was  not  perfect,  in  so  far 
as  he  could  make  it  He  could  not  defeat 
her  rights  by  any  delay  In  the  discharge  of 
any  duty  which  the  contract  by  its  plain 
terms,  imposed  upon  him. 

[3-S]  Nor  would  the  husband  be  in  a  posi- 
tion to  withhold  from  her  the  rents  and  prof- 
Its  realized  by  him  out  of  this  land.  The  land 
was  hers,  and  the  income  thereof  belonged  to 
her.  Under  the  act  of  March  15,  1894  (Acts 
1894,  c.  76),  known  as  the  "Welsslnger  Act" 
the  rights  of  married  women  were  enlarged 
to  such  an  extent  that  they  were  authorized 
and  empowered  to  act  for  themselves  in  the 
management  of  their  separate  estates.  The 
fact  that  appellee  permitted  her  husband 
to  represent  her,  in  renting  out  this  property 
and  in  receiving  the  rents,  cannot  be  con- 
strued as  a  waiver  on  her  part  of  her  right 
to  have  ber  husband  account  to  her  for  the 
rents  so  received  by  him  for  her  benefit  In 
the  absence  of  some  positive  agreement  or  un- 
derstanding to  the  contrary,  he  will  be  treat- 
ed as  acting  as  trustee  for  bis  wife  in  the 
collection  of  the  rents  and  income  from  her 
separate  estate,  as  was  expressly  held  in 
Chom  V.  CUorn,  98  Ky.  627,  33  S.  W.  1107, 
17  Ky.  Law  Rep.  1178.  The  contract  was 
intended  to  be  beneficial  to  her  during  their 
married  life,  else  it  would  have  provided 
that  at  her  husband's  death,  she  surviving 
him,  she  should  receive  this  property.  The 
(act  that  he  obligated  himself  to  Invest  her, 


at  once,  with  title,  manifests  clearly  that  he 
purposed  to  give  her  whatever  benefits  should 
arise  therefrom  from  that  time  on. 

[I]  Appellants  are  in  no  l>etter  position 
than  decedent  if  living,  would  have  been, 
and,  as  he  could  not  withhold  this  rent  from 
his  wife,  neither  can  they. 

[7]  The  record  shows  that  decedent  was  a 
man  of  means,  and  more  than  able  to  main- 
tain Ills  wife  and  such  live  stock  as  she  had 
and  kept  at  his  home  in  the  way  and  man- 
ner described  In  the  pleadings  and  evidence 
in  this  case.  As  her  husband,  it  was  his 
duty,  and  no  doubt  his  pleasure,  to  support 
her  In  the  style  befitting  their  station  in 
life;  and  there  is  no  evidence  of  his  having, 
at  any  time  during  their  married  life,  done 
or  said  anything  from  which  it  could  even 
be  inferred  that  he  expected  bis  wife  to  pay 
him  for  the  keep  of  the  live  stock,  which  was 
her  separate  property,  kept  on  his  place. 
The  court  under  the  circumstances,  was 
justified  in  holding  that  appellants  were  not 
entitled  to  recover  anything  on  the  set-ofT. 
The  sum  awarded  appellee  represents  the 
fair  cash  value  of  the  rents  received  by  her 
husband  for  her  lands,  during  his  life  and 
after  the  execution  of  the  marriage  con- 
tract 

[S]  Nor  can  the  plea  of  the  statute  of  lim- 
itation avail,  for  the  reason  that  section  2525, 
Kentucky  Statutes,  expressly  provides  that 
limitation  does  not  run  against  a  married 
woman  until  the  disability  of  coverture  is 
removed,  and  then  she  has  the  same  time 
within  which  to  prosecute  her  suit  as  she 
would  have  had  were  she  unmarried  when 
the  cause  of  action  accrued.  The  purpose  of 
this  section  of  the  statutes  was  to  prolong, 
in  favor  of  married  women  and  all  other  per- 
sons under  disability  therein  designated,  the 
several  periods  of  time  prescribed  in  the 
statutes  within  which  an  action  must  be 
commenced.  The  Welsslnger  Act  had  the 
effect  of  enlarging,  but  did  not  restrict,  the 
powers  of  married  women.  It  removed  all 
of  the  disabilities  of  coverture  imposed  by 
the  common  law  in  the  matter  of  contracting 
with  other  persons,  the  busband  included, 
subject  to  the  restrictions  specified  in  the 
statute.  Coleman  v.  Coleman,  142  Ky.  36, 133 
S.  W.  1003.  In  Sturglll  v.  C.  &  O.  Ry,  Co.,  116 
Ky.  659,  76  S.  W,  826,  25  Ky.  Law  Rep.  912, 
it  was  held  that  the  Legislature  did  not 
by  the  enactment  of  section  2128,  Kentucky 
Statutes,  defining  the  rights  and  powers  of 
married  women,  Intend  to  remove  all  of  the 
disabilities  of  coverture,  and  among  such  dis- 
abilities may  be  enumerated  that  which  pre- 
vents the  running  of  the  statutes  of  limita- 
tion against  them  during  their  coverture. 
Appellee's  cause  of  action  not  having  ac- 
crued until  after  the  death  of  her  husband, 
the  trial  court  correcUy  held  the  plea  of 
the  statute  of  limitation  presented  no  de- 
fense. 

The  evidence  abundantly  supports  the 
judgment,  and  it  is  therefore  afilrmed. 
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STEARNS  LUMBER  CO.  T.  INB£AN. 

(Court  of  Appeals  of  Kentucky.    June  4, 
1913.) 

1.  Contracts    (|   830*)— Bbkaoh— Actiors— 
Pabties. 

Where  a  contractor  to  haul  and  log  tim- 
ber took,  with  the  consent  of  the  owner,  a 
third  person  in  with  him  on  the  contract  un- 
der an  agreement  that  be  shonld  have  one- 
half  interest  therein,  the  contrfictor  suing  for 
damages  for  a  wrongful  discharge  must  make 
the  third  person  a  party. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  If  1589,  1591-1594,  1596.  1507, 
160a-160li    Dec.  Dig.  |  330.»] 

2.  DAlfAOKS      (I     124*)— CONTBACT— PBEVERT- 

mo  Pebforicarce— Meabube  of  Damaqbb. 
The  measure  of  damages  for  the  wrong- 
ful discharge  of  a  contractor  to  haul  and  log 
timber  is  Uie  dliference  between  the  contract 
price  and  what  it  would  cost  him  to  complete 
the  work  according  to  the  contract;  and  an 
instruction  giving  the  jury  no  guide  by  which 
to  determine  the  damages  is  erroneous. 

[EM.  Note. — For  other  cases,  see  Damages, 
Cent.  Dig.  {{  326-338;    Dec.  Dig.   i  124.*] 

S.  Dauaoes   ({   62*)— REDtrcTiON  or  Loss- 
Co  ntbacts. 

A  contract  to  haul  and  log  timber  is  not 
a  contract  for  personal  services,  and  the  con- 
tractor wrongfully  discharged  need  not  seek 
other  employment,  but  may  recover  the  dif- 
ference between  tjie  contract  price  and  what 
it  would  cost  him  to  complete  the  work. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  {{  119-131;   Dec  Dig.  i  62.*] 

Appeal  from  Circuit  Conrt,  Whitley  Coun- 
ty. 

Action  by  Frank  Inman  against  the 
Steams  Lumber  Company.  From  a  Judg- 
ment for  plalntifT,  defendant  appeals.  Re- 
versed and  remanded  for  new  trial. 

Sbarp,'  OatUff  A  Smltb,  of  Williamsburg, 
for  appellant  R.  9.  Rose,  of  Mlddlesboro, 
and  R.  L.  Pope,  of  WllUamsbuig,  for  ai>- 
pellee. 

OLAT,  a  On  October  19,  1908,  plalntlir, 
Frank  Inman,  entered  Into  a  written  con- 
tract wltb  the  defendant,  Steams  Lumber 
Company,  by  the  terms  of  which  plaintifr 
was  to  haul  and  log  about  a  million  feet  of 
timber  to  tbe  Kentucky  &  Tennessee  Rail- 
road side  track  for  the  defendant.  He  was 
to  be  paid  different  prices,  according  to  the 
length  and  size  of  the  timber,  the  prices 
tanging  from  |5.26  to  $7.50  per  1,000  feet 
The  contract  also  provided  that  Inman  was 
to  deliver  not  less  than  60,000  feet  per  month. 
There  was  a  further  provision  to  the  effect 
that  Inman  was  to  be  paid  $1  per  thousand 
feet  when  the  timber  was  delivered  and  the 
contract  completed.  The  amounts  due  on 
this  account  are  called  the  "retain."  Plain- 
tiff, alleging  that  he  was  unlawfully  dis- 
diarged  and  prevented  from  carrying  out  the 
contract  brought  this  action  against  tbe  de- 
fendant to  recover  the  retain,  amounting  to 
1450,  and  damages  for  breach  of  the  con- 
tract    The  Jury  returned  a  verdict  In  his 


favor  for  $450  retain,  and  $160  damages. 
From  that  judgment  the  defendant  appeals. 

It  appears  that  certain  modifications  were 
made  In  th^  written  contract  from  time  to 
time.  According  to  plalntlCTs  evidence,  the 
provision  requiring  the  delivery  of  not  less 
than  60,000  feet  was  waived,  and  a  smaller 
amount  was  subsequently  agreed  on  by  the 
parties.  Plaintiff  began  work  in  October, 
1908,  and  worked  under  the  contract  alone 
untU  October,  1909.  At  that  time  he  took 
Pleas  Henkel  In  with  him  on  the  contract 
The  company  agreed  to  the  arrangement,  and 
advanced  money  for  the  purchase  of  a  team. 
It  Is  shown  that  more  than  a  dozen  scales 
or  months  of  work  were  credited  to  Inman 
alone,  while  only  two  scales  were  credited 
to  Henkel  and  Inman.  When  Henkel  was 
taken  in  on  the  contract  plaintiff  agreed  to 
give  him  half  they  made  and  half  the  re- 
tain. After  they  worked  for  a  short  while  un- 
der this  arrangement  plaintiff  claims  he 
was  discharged.  According  to  plaintiff 's  evi- 
dence, he  had  delivered  460,000  feet  while 
defendant  claims  that  the  timber  delivered 
was  much  less  than  that  Defendant's  wit- 
nesses also  testified  that  plaintiff  voluntarily 
quit  the  contract  and  was  not  notified  of  his 
discharge  until  he  had  quit  Henkel  confirms 
plaintiff  as  to  his  discharge,  and  says  that 
he  was  paid  a  part  of  the  retain,  but  not  all 
that  was  due  him.  The  contract  covered 
about  a  million  feet  of  lumber. 

[1]  One  of  the  complaints  of  defendant  is 
that  Henkel,  who  Is  shown  to  be  a.  partner, 
was  not  a  party  to  the  action.  It  is  there- 
fore insisted  that  plaintiff  sued  on  an  In- 
dividual contract  and  proved  a  partnership 
contract  On  that  account  it  is  argued  that 
there  was  a  complete  variance  between  tbe 
pleadings  and  the  proof,  and  that  the  court 
erred  in  failing  to  direct  a  verdict  in  favor 
of  the  defendant  As  the  case  must  be  re- 
versed for  other  reasons,  we  deem  It  unneces- 
sary to  pass  on  this  phase  of  the  case.  There 
is  some  evidence  tending  to  show  that  Henkel 
was  to  have  half  of  the  whole  retain,  includ- 
ing the  retain  on  the  lumber  previously  deliv- 
ered by  plaintiff.  If  that  is  ttae,  manifestly 
plaintiff  Is  not  entitled  to  recover  all  the  re- 
tain himself.  For  this  reason  plaintiff,  on 
the  return  of  the  case,  will  make  Henkel  ei- 
ther party  plaintiff  or  defendant  so  that  the 
rights  of  all  the  parties  may  be  properly  de- 
termined. 

Instruction  No.  1  authorized  a  verdict  in 
favor  of  the  plaintiff  for  the  amount  of  the 
retain,  not  exceeding  $450,  in  the  event  that 
plaintiff,  was  ready,  able,  and  willing  to 
carry  out  the  contract  and  the  defendant 
wrongfully  discharged  him  or  refused  to  al- 
low him  to  carry  out  the  contract 

[2,  3]  Instruction  No.  3  is  as  follows:  "If 
you  believe  from  the  evidence  that  the  plain- 
tiff Inman,  while  engaged,  in  good  faith,  in 
carrying  out  and  performing  his  part  of  the 
contract  mentioned  in  tbe  evidence  was  dls- 


tot  otbsr  caMS  sea  sams  topic  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key-Now  Series  &  Rep'r  Indezw 


Digitized  by 


Google 


24 


157  SOUTHWESTERN  BEPORTBB 


(Ky. 


charged  or  prevented  by  tbe  defendant  com- 
pany from  carrying  out  and  completing  said 
contract,  and  that  tbe  plaintiff  Inman  there- 
by lost  profits  on  said  logging  Job,  and  was  un- 
able after  using  due  diligence  to  secure  em- 
ployment of  like  character  for  himself,  then 
you  should  find  for  the  plaintiff,  Inman,  such 
a  sum  as  you  may  believe  from  the  evidence 
will  fairly  and  reasonably  compensate  him 
for  the  loss  of  said  contract  with  the  defend- 
ant company,  if  anything,  not  to  exceed  the 
sum  of  $500.50,  but  your  finding  upon  the 
whole  case  cannot  exceed  the  sunn  of  $1,000, 
the  amount  claimed  in  the  petition.  Unless 
you  80  believe,  your  finding  must  be  for  the 
defendant  company."  This  instruction  is  er- 
roneous because  it  gives  the  jury  no  guide  by 
which  to  determine  the  amount  of  damages. 
Lexington  Railway  Oo.  v.  Herring,  96  S.  W. 
558,  20  Ky.  Law  Rep.  794;  Board  of  Park 
Commissioners  v.  Donahue,  140  Ky.  504,  131 
S.  W.  285.  In  a  case  like  this  the  measure  of 
damages  is  the  difference  between  the  con- 
tract price  and  what  it  would  cost  the  plain- 
tiff to  complete  the  work  according  to  the 
contract  9  Cyc.  783;  Horn  v.  Carroll,  80  S. 
W.  518;  Williams,  Kohler  &  Barrier  v.  Yates, 
113  S.  W.  603.  The  instruction  Is  also  er- 
roneous in  another  particular,  though  In  this 
respect  the  error  is  In  favor  of  the  defend- 
ant The  contract  sned  on  was  not  a  con- 
tract for  personal  services;  therefore  the 
failure  of  plaintiff  to  use  due  diligence  to  se- 
cure other  employment  could  in  no  way  af- 
fect his  Tight  to  recover  for  a  breach  of  the 
contract  Harness  et  al.  v.  Ky.  Fluor  Spar 
Co.,  149  Ky.  65,  147  &  W.  934.  This  phase 
of  the  case  should  therefore  be  eliminated 
from  the  instructions. 

On  the  return  of  the  case  and  the  making 
of  Henkel  a  party,  the  parties  will  be  per- 
mitted to  amend  their  pleadings.  As  the 
facts  now  appear,  plaintiff  Is  entitled  to  re- 
cover only  one-halt  the  damages. 

Judgment  reversed,  and  cause  remanded 
for  new  trial  consistent  with  this  opinion. 


CITY   OF  LOUISVILLE   T.   FBANK'S 
GUARDIAN. 

(Court  of  Appeals  of  Kentucky.    Jane  4, 
1013.) 

1.  Municipal  Cobpobations  (g  747*)— De- 
fective StBEETS— CONSTBUCTION  Of  SEW- 
EB8. 

The  sewerage  commission  of  Louisville,  a 
corporation  created  by  Ky.  St  |  3037b,  with 
power  to  conntrnct  a  system  of  sewers,  and 
charged  with  the  duty  of  restoring  the  streets 
to  their  original  condition,  and  then  to  turn 
over  the  completed  portion  to  the  board  of 
public  works,  gives  the  commission  absolute 
control  over  the  streets  while  constructing  a 
sewer  therein,  and  tbe  city  is  not  liable  for 
injuries  to  a  child  falling  into  a  hole  dug 
while  constructing  a  sewer;  the  commission 
acting   independently    of   the   city'  authorities, 


80   that  the  doctrine  of  respondeat  anperior 

cannot  apply. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  K  1570-1677;  Dec. 
Dig.  §  747.*] 

2.  Mttnicipai,  Cobpobations  (I  747*)-- Gov- 

KBNMENTAL    AQEIfCT—TOBTS— LIABILITY. 

The  sewerage  commission,  of  Louisville  is 
a  governmental  agency,  and  the  city  is  not 
liable  in  damages  for  negligence  of  its  em- 
ployes in  constructing  a  sewer. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  1570-1577;  Dec. 
Dig.  §  747.*] 

Turner,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Common  Pleas  Branch,  First  Division. 

Action  by  Theodore  L.  Frank's  Guardian 
against  the  City  of  Louisville.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Re- 
versed and  remanded. 

Huston  Quin  and  Grover  G.  Sales,  both  of 
Louisville,  for  appellant  O'Doherty  &  Yonts, 
of  Louisville,  for  appellee. 

HOBSON,  G.  J.  The  commissioners  of 
sewerage  of  Louisville  in  May,  1909,  were 
constructing  a  sewer  in  Logan  street  and 
had  taken  possession  of  the  street  for  this 
pun^ose.  While  the  work  of  digging  the 
sewer  was  In  progress,  a  drain  was  dug  to 
prevent  the  water  from  going  Into  the  sewer 
trench.  Theodore  EVank,  a  little  boy,  was 
playing  In  the  street  and  fell  into  the  bole 
and  was  injured.  This  suit  was  brought  by 
him  against  tbe  dty  of  Louisville  to  recover 
for  his  'injuries.  The  proof  for  him  on  tbe 
trial  showed  that  the  hole  was  not  properly 
lighted  and  barricaded,  and  that,  by  reason 
of  the  negligence  of  the  servants  of  the  sew- 
erage commission  in  failing  to  light  the  hole 
or  barricade  it  his  Injury  occurred. 

The  question  to  be  determined  is,  Was  the 
city  liable  for  the  negligence  of  tbe  servants 
of  the  sewerage  commission?  In  Smith's 
Adm'r  v.  Oommissioners  of  Sewerage,  146 
Ky.  562,  143  S.  W.  3,  38  L.  «.  A.  (N.  8.)  151, 
and  in  Jones  &  Co.  v.  Ferro  Concrete  Con- 
struction Co.,  154  Ky.  47,  156  S.  W.  1060, 
we  held  that  the  sewerage  commission  Is  not 
responsible  for  the  negligence  of  its  servants, 
and  under  the  rule  laid  down  in  those  opin- 
ions no  action  lies  against  the  sewerage  com- 
mission for  the  injuries  here  sued  for.  But 
it  is  insisted  that,  although  the  sewerage 
commission  is  not  liable,  tbe  city  has  charge 
of  its  streets  and  is  liable  if  a  bole  Is  negli- 
gently left  In  the  street 

[1]  Tbe  sewerage  commission  is  a  distinct 
and  Independent  corporation  created  by  the 
act  of  February  19,  1906  (Ky.  St  §  3037b). 
The  purpose  of  the  act  was  to  secure  for  tbe 
city  an  adequate  system  of  sewers  for  the 
protection  of  the  public  health;  the  money 
being  provided  by  an  issue  of  bonds  upon  a 
vote  of  tbe  people.  Sections  10  and  16  of 
the  act  provide: 

"And  when  any  portion  of  said  sewerage 
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eystem  shall  be  complete  and  r<>ady  for  ac- 
tive operation,  the  commission  shaU  restore 
the  street,  alley  or  other  public  way  through 
-which  said  completed  work  extends,  to  Its 
original  condition  as  near  as  practicable,  and 
then  notify  the  board  of  public  works  and 
turn  over  said  completed  portion  to  such 
board,  and  the  same  shall  thereafter  be  un- 


pabllc  works."    Section  10. 

"Section  2825,  Kentucky  Statutes,  vesting 
a  certain  exclusive  control  in  the  board  of 
public  works,  shall,  to  the  extent  that  It 
conflicts  with  this  act,  stand  repealed:  Pro- 
vided, that  snch  exclusive  control  of  the 
board  of  public  works  shall  attach  and  there- 
after continue  as  provided  in  section  10  of 
this  act"    Section  15. 

Section  2825,  Ky.  St,  which  la  thus  sus- 
pended during  the  construction  of  a  sewer 
on  any  street,  is  as  follows:  "The  board  of 
public  works  shall  have  exclusive  control 
over  the  construction,  reconstruction,  clean- 
ing, repairing,  platting,  grading,  improving, 
sprinkling,  lighting  and  using  of  all  streets, 
alleys,  avenues,  lanes,  marketbonses,  bridges, 
sewers,  drains,  wells,  cisterns,  dftcbes,  cul- 
verts, canals,  streams  and  water  courses, 
sidewalks,  curbing  and  the  lighting  of  public 
places." 

It  will  thus  be  seen  that  by  the  terms  of 
the  act  the  board  of  public  works  Is  divested 
of  control  over  the  street,  while  the  sewerage 
commission  has  charge  of  it  for  the  purpose 
of  constructing  the  sewer  and  until  it  notifies 
the  board  of  public  works  and  turns  over  the 
completed  portion  to  the  board  of  public 
works.  The  act  was  declared  constitutional 
in  Miller  v.  aty  of  Louisville,  99  S.  W.  284, 
30  Ky.  Law  Rep.  664,  and  its  clear  purpose 
was  to  divest  the  city  of  the  control  over  the 
street  while  the  sewerage  commission  was 
constructing  a  sewer  in  It  in  order  to  prevent 
conflicts  of  authority  and  to  give  the  sewer- 
age commission  a  free  hand  in  the  construc- 
tion of  an  adequate  system  of  sewers  as 
coutemplated  by  the  act.  The  board  of  pub- 
lic works  Is  the  arm  of  the  dty  government 
having  charge  of  the  city  streets,  and,  when 
the  control  of  the  street  is  taken  from  this 
board  and  vested  in  an  Independent  corpora- 
tion over  which  the  dty  has  no  control,  it  Is 
bard  to  see  upon  what  principle  the  doctrine 
or  respondeat  superior  can  be  applied,  for  It 
Is  the  manifest  purpose  of  the  act  to  make 
the  sewerage  commission  independent  of  the 
city  authorities.  In  Belvin  v.  City  of  Rich- 
mond, 85  Va.  674,  8  S.  E.  378,  1  L.  R.  A.  807, 
the  court  bad  ropes  stretched  across  the 
street  that  the  business  of  the  court  might 
not  be  disturbed.  A  lady  driving  down  the 
street  In  a  buggy  was  injured  by  the  ropes 
which  bad  been  negligently  left  in  the  street 
after  the  conrt  adjourned.  The  city  was 
held  not  liable.  In  Barnes  v.  District  of 
Columbia,  1  McArthur  (D.  C.)  322,  Congress 


authorised  a  railroad  company  to  extend  a 
branch  of  Its  road,  and  the  plaintiff  was  in- 
jured by  falling  into  an  unllghted  excava- 
tion made  by  it  It  was  held  that  the  dis- 
trict was  not  liable.  So  In  Cox  v.  City  of 
Philadelphia  (C.  G.)  165  Fed.  559,  It  was 
held  that  the  city  was  not  liable  where  it 
had  no  control  of  a  work  done  by  a  contrac- 


der  the  exclusive  control  of  said  board  of <  tor.     We  do  not  see  how  a  different  rule 


can  be  applied  here. 

[2]  In  addition  to  this.  In  tbe  cases  above 
referred  to.  It  Is  distinctly  held  that  the 
sewerage  commission  la  a  governmental  agen- 
cy, and  we  have  repeatedly  held  that  tbe  city 
is  not  liable  In  damages  for  the  negligence 
of  its  officers  acting  as  a  governmental  agen- 
cy. In  Pollock  ▼.  Louisville,  13  Bush,  221, 
26  Am.  Rep.  260,  It  was  held  that  the  city 
was  not  liable  for  the  wrongs  done  by  its 
I>oUcemen ;  and  in  Greenwood  v.  Louisville, 
13  Bush,  226,  26  Am.  Rep.  263,  it  was  held 
that  the  dty  was  not  liable  for  an  injury 
done  by  the  negligence  of  Its  Are  department. 
These  cases  have  been  followed  since  in  a 
long  line  of  decisions.  In  Twyman  v.  City 
of  Frankfort,  117  Ky.  518,  78  S.  W.  446,  25 
Ky.  Law  Rep.  1620,  64  L.  R.  A.  572,  4  Ann. 
Gas.  622,  it  was  held  that  tbe  dty  was  not 
liable  for  tbe  negligence  of  its  servants  at 
a  pesthouse.  In  Schwalk's  Adni'r  v.  City  of 
Louisville,  135  Ky.  570,  122  S.  W.  800,  25  L. 
R.  A.  (N.  S.)  88,  It  was  held  that  the  dty 
was  not  liable  for  negligence  In  maintaining 
Its  dty  haU.  In  City  of  LouisvlUe  v.  Brld- 
well,  150  Ky.  589,  150  S.  W.  672,  many  other 
cases  on  the  subject  are  collected.  In  Braun- 
steln  V.  City  of  Louisville,  146  Ky.  777,  143 
S.  W.  372,  the  plaintiff  was  injured  on  a 
street  by  a  rock  falling  upon  him  which  had 
been  thrown  in  the  air  by  a  blast  negligent- 
ly fired  by  the  dty  authorities  at  the  city 
workhouse.  It  was  held  that  the  city  was 
not  liable  for  the  reason  that  the  mainte- 
nance of  the  workhouse  was  a  governmental 
function.  The  doctrine  announced  in  these 
cases  has  been  so  often  adhered  to  by  this 
court  that  it  is  no  longer  an  open  question. 
The  circuit  court  on  the  evidence  should 
have  instructed  the  Jury  peremptorily  to  find 
for  the  defendant. 

Judgment  reversed,  and  cause  remanded 
for  further  proceedings  consistent  herewith. 

TURNER,  3^  dls-sents. 


KEYSTONE  C0M5IBRCIAL  CO.  v.  CITT  OF 

MAYSVILLE. 
(Court  of  Appeals  of  Kentucky.    June  4,  1913.) 
1.  Trial  (J  11*)  —  Tbansfeb  of  Causes  — 
Equitable  Action. 

Under  Civ.  Code  Prac.  §  12,  providing  that 
in  an  equitable  action  either  party  may  by  mo- 
tion have  the  case  transferred  to  the  ordinary 
docket  for  the  trial  of  any  issue  couceming 
which  he  is  entitled  to  a  Jury  trial,  a  motion 
for  such  transfer  most  be  denied,  where  there 
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was  no  answer  to  the  amended  petition  and  the 
answer  to  the  original  petition  was  not  broad 
enough  to  make  any  issues  thereon,  for  unless 
the  parties  are  at  issue  no  right  to  a  jury  trial 
exists. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  H  2»-30;   Dec  Dig.  f  11.*] 

2.  MUKICIPAI,    OORPORATIONS    (J     697*)— Ob- 

BTBUCTioN  or  Stbeets— Right  to  Injunc- 
tion—Reuedt  AT  Law. 

That  a  municipality  has  a  remedy  at  law 

to  protect  its  title  in  a  street  will  not  preclude 

it  from  an  injunction  to  prevent  the  inclosure 

of  such  public  street. 
[Ed.   Note.— For   other  cases,   see   Municipal 

Corporations,  Cent   Dig.   U  1502-1506;    Dec. 

Dig.  i  697.*] 

3.  Municipal  Corpobationb  (I  653*)— Exist- 
ence OF  Stbeet— Pleading — Sufficiency. 

In  an  action  by  a  municij>ality  to  enjoin 
the  continuance  of  a  fence  across  a  street,  a 
petition,  alleging  that  the  city  had  used  and  had 
exclusive  jurisdiction  of  the  street  for  more 
than  50  years,  during  which  time  it  had  used 
the  street  as  a  thoroughfare  for  the  use  of  the 
city  and  the  public  generally,  is  a  sufficient  aver- 
ment as  against  a  demurrer  that  the  city  was 
in  the  actual,  peaceable,  uninterrupted,  and  ex- 
clusive adverse  possession  of  the  street  for  more 
than  15  years;  the  ownership  of  the  city  of 
course  being  for  the  use  of  the  public 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  1427;  Dec  Dig.  | 
653.*] 

4.  Pleading  (|  377*)^DeniaI/— Necbbsitt. 

Where  the  allegations  of  a  petition  are  not 
denied,  they  stand  confessed,  and  no  proof  there- 
of is  necessary. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  §§  1228-1231;   Dec  Dig.  {  377.*] 

Appeal  from  Circuit  Court,  Mason  County. 

Action  by  the  City  of  Maysvllle  against 
the  Keystone  Commercial  Company.  From'  a 
Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Allan  D.  Cole,  of  Maysville,  for  appellant 
W.  H.  Rees,  of  Maysville,  for  appellee. 

MILLER,  J.  On  December  2,  1786,  Pat- 
rick Henry,  as  Governor  of  Virginia,  issued 
a  patent  to  John  May  for  800  acres  of  land 
binding  upon  the  Ohio  river  and  Limestone 
run  in  what  was  then  Fayette  county,  later 
Bourbon  county,  and  now  Mason  county,  Ky. 
By  an  act  of  the  General  Assembly  of  yir- 
glnia,  passed  December  11,  1787,  the  town 
of  Maysville,  in  what  was  then  Bourbon  coun- 
ty, Ky.,  was  incorporated,  with  Daniel  Boone 
and  five  others  named  as  trustees  in  the  act 
The  town  was  located  upon  the  John  May 
survey  above  described ;  town  lots  were  sold ; 
and  early  in  the  last  century  the  lot  fronting 
on  the  south  side  of  Third  street  between 
Sutton  street  and  Maddox  avenue  became 
the  property  of  Michael  Ryan.  What  was 
then  known  as  a  part  of  the  county  road,  but 
now  known  as  Phlster  avenue,  ran  from  Sut- 
ton street  to  Maddox  avenue,  leaving  Sutton 
street  at  a  point  about  120  feet  south  of 
Third  street  Ryan  bought  the  property  in 
Question  in  1848,  and  some  years  later  he  sold 
it  to  Purnell.  The  lot  extended  back  to  Phls- 
ter avenue  which  was  referred  to  in  the  deed. 


From  that  time  Phlster  arenne  has  been  an 
open  roadway  or  street,  used  by  the  public 
generally.  In  November,  1008,  the  city  of 
Maysvllle  brought  this  injunction  suit  against 
the  Keystone  Commercial  Company,  which  in 
the  meantime  by  mesne  conveyances  became 
the  owner  of  the  Ryan  lot  upon  the  corner  of 
Third  and  Sutton  streets,  to  require  it  to  re- 
move a  fence  which  It  had  placed  across  the 
rear  end  of  its  lot  in  such  a  way  as  to  com- 
pletely close  Phlster  avenue.  The  plaintiff 
expressly  claimed  under  the  reservation  of 
the  Ryan  deed  which  plaintiff  alleged  had 
been  lost  beyond  recovery.  The  defendant 
answered  with  a  traverse  on  December  23, 
1908,  and  moved  the  court  to  transfer  the 
case  to  the  ordinary  docket  for  a  jury  trial 
upon  the  question  of  fact  involved  in  the 
claim  of  ownersUp  by  the  respective  par- 
ties. The  motion  to  transfer  was  overruled 
on  January  9,  1900,  and  subsequently,  on  Oc- 
tober 8,  1912,  the  plaintiff  filed  an  amended 
petition  in  which  it  wltlidrew  the  allegations 
of  the  orlgnal  petition  in  which  it  was  stated 
the  plaintiff  had  obtained  the  ownership  and 
titie  to  Phlster  avenue  by  a  deed  from  Ryan; 
and  in  lieu  thereof  the  amended  petition  al- 
leged that  the  city  had  used  and  had  ex- 
clusive jurisdiction  over  said  old  road  or 
passway  now  known  as  Phlster  avenue,  as  a 
street,  for  more  than  50  years,  during  which 
time  it  had  used  and  treated  said  road  as  one 
of  its  streets  and  as  a  thoroughfare  for  the 
use  of  the  city  and  the  public  generally.  No 
answer  was  filed  to  this  amended  petition. 
The  parties  proceeded,  however,  by  deposi- 
tions to,  present  their  respective  claims  to 
the  possession  and  ownership  of  Phlster 
avenue;  and  upon  a  trial  the  cliancellor 
granted  the  prayer  of  the  petition,  established 
Phlster  avenue  as  one  of  the  streets  and  thor- 
oughfares of  the  city  of  Maysvllle,  and  re- 
quired the  defendant  to  remove  Its  fence; 
and  from  that  judgment  it  prosecutes  this 
appeal. 

Appellant  assigns  three  grounds  of  error: 
(1)  That  the  court  erred  in  overruling  its  mo- 
tion for  a  jury  trial  upon  the  issue  of  fact ; 
^)  that  its  demurrer  to  the  petition  should 
have  been  sustained;  (3)  that  the  chancel- 
lor's judgment  is  not  sustained  by  the  evi- 
dence. 

[1]  1.  Section  12  of  the  Civil  Code  of  Prac- 
tice provides  that  In  an  equitable  action, 
properly  commenced  as  sncb,  either  party 
may,  by  motion,  have  the  case  transferred 
to  the  ordinary  docket  for  the  trial  of  any 
issue  concerning  which  be  is  entitied  to  a 
jury  trial.  The  right  given  by  the  Code, 
however,  is  to  trial  of  issues  concerning 
which  he  is  entitied  to  a  jury  trial;  but  if 
no  issue  be  formed  by  the  pleadings  there 
is  nothing  to  try.  In  the  case  at  bar,  the  ap- 
I>ellant  failed  to  make  any  issue  as  to  the 
allegations  of  the  amended  petition,  which 
were  distinct  from  and  wholly  different  from 
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the  issues  made  by  the  original  petition  and 
the  answer.  We  have  carefully  examined 
the  answer  to  the  original  petition  and  find 
that  It  Is  not  broad  enough  in  its  terms  to 
make  an  issue  with  the  allegations  of  the 
amended  petition.  It  follows  therefore  that 
appellant  had  no  ground  for  transferring  the 
case  to  the  ordinary  docket  since  there  was 
no  issue  to  be  tried. 

[2, 3]  2.  Appellant  crltidaes  the  petition 
because  it  fails  to  allege  that  appellee  was  in 
the  actual,  peaceable,  uninterrupted,  and  ex- 
clusiTe  adverse  possession  of  the  street  for 
more  than  15  years ;  and  further  because  it 
Is  claimed  it  shows  upon  its  face  that  appel-. 
lee,  if  its  title  to  the  street  was  good  and 
sufficient,  had  an  adequate  remedy  at  law 
and  that  an  injunction  would  not  lie  for 
that  reason.  The  demurrer  is  not  well  found- 
ed, since  the  amended  petition  expressly  al- 
leged that  the  plaintiff  owned  said  street  and 
had  had  exclusive  Jurisdiction  over  it  and 
had  used  it  as  a  street  and  thoroughfare  for 
more  than  fifty  yeara  Of  course,  the  owner- 
ship tn  the  city  was  for  the  use  of  the  pub- 
lic;' and  the  amended  petition  alleged  that  it 
was  so  exclusively  used  for  the  public  during 
the  period  mentioned.  The  petition  was  suf- 
ficient, and  the  chancellor  properly  overruled 
the  demurrer. 

[4]  3.  Little  need  be  said  as  to  the  third 
ground  that  the  Judgment  of  the  chancellor 
Is  not  supported  by  the  evidence.  In  the 
first  place,  as  no  issue  was  made,  the  alle- 
gations of  the  amended  petition  stood  con- 
fessed, and  no  evidence  was  necessary  to  sus- 
tain plaintiff's  cause  of  action.  Furthermore, 
if  we  should  treat  the  case  as  though  an  is- 
sue had  been  made  upon  the  amended  peti- 
tion, the  evidence  fully  sustains  the  finding 
ot  the  chancellor. 

Judgment  affirmed. 


LOniSYILLB  ft  N.  B.  CO.  t.  PARKS' 

ADM'R. 

(Court  of  Appeals  of  Kentucky.    June  6,  1913.) 

1.  Railroads  (J  345*)— Collisions  at  Cboss- 
IHOS— Acno  N  s— Pktitio  n— B  vidbnce. 

A  petition  in  an  action  against  a  railroad 
company  for  the  death  of  a  traveler  struck  by 
a  train  at  a  crosaing,  wliich  alleges  negligent 
operation  of  the  train  and  that,  because  of  the 
conditions  snrronnding  the  crossing,  more  than 
the  statutory  precautions  were  required  to 
avoid  injuring  travelers,  is  sufficient  to  justify 
evidence  of  the  defective  condition  of  the  whis- 
tle on  the  engine  and  of  the  character  and  con- 
ditions of  the  crossing. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  H  1113-1116;  Dec.  Dig.  §  345.*] 

2.  Appkal  and  Ersob  (§  1041*)  —  Harmless 
XtBBOB  —  AixowARCB  or  Amxnduentb  to 
Pleadings. 

The  error,  if  any,  in  allowing  an  amend- 
ment to  a  petition,  alleginic  facts  admissible  un- 
der the  original  petition,  is  not  prejudicial. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §g  4106-4100;  Dec.  Dig.  { 
1041.  •! 


3.  Railroads  (|  314*)— Rioht  of  Wat— Care 

Required. 

A  rjailroad  company,  permitting  its  right 
of  way  to  become  foul  with  weeds,  briars,  and 
underbrush,  so  as  to  obstruct  the  view  of  per- 
sons approaching  a  crossing,  is  guilty  of  ac- 
tionable  negligence. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  $  965;  Dec  Dig.  §  314.*] 

4.  Railroads  (g  347*)— Collisions  at  Caosa- 
iNG8—EviDENCB>— Admissibility. 

Where,  in  an  action  for  the  death  of  a  trav- 
eler struck  by  a  train  at  a  crossing,  the  evi- 
dence showed  that  the  railroad  and  the  high- 
way ran  through  a  cut  at  the  point  of  intersec- 
tion, and  that  no  signal  of  the  train's  approach 
was  given,  evidence  of  weeds  and  underbrush 
at  the  crossing  so/ss  to  prevent  travelers  from 
observing  the  approach  of  trains  was  admis- 
sible. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  g{  1124-1137;  Dec  Dig.  |  347.*] 

5.  Trial  ({  140*)— Credibility  or  Witness- 
es—Question FOR  Jury. 

The  jury  are  the  judges  of  the  credibility 
of  witnesses,  and  they  may  accept  the  state- 
ment of  a  few  witnesses  contradicted  by  many 
witnesses. 

[Ed.  Note.— For  other  cases,  see  Trial.  Cent 
Dig.  Jl  334,  336;  Dec  Dig.  |  140.*] 

6.  Death  (§  99*)  —  Action  for  Neolioent 
E>eath— ExcEssivB  Damages. 

A  verdict  for  $6,000  for  the  negligent 
death  of  decedent,  having  a  life  expectancy  of 
12  years  and  an  earning  capacity  of  $1,000  a 
year,  is  not  excessive. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  ig  125-130;  Dec.  Dig.  g  99.*] 

7.  Railroads  (g  851*)— Collisions  at  Cboss- 
ings  —  Actions  —  Evidence  —  Instruc- 
tions. 

The  court,  in  an  action  for  the  death  of  a 
traveler  struck  by  a  train  at  a  crossing,  should 
in  terms  cast  on  decedent  the  same  degree 
of  care  which  is  imposed  on  the  railroad  com- 
pany in  approaching  the  crossing. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  gg  1193-1211.  1213-1215;  Dec.  Dig. 
g  351.*] 

Appeal  from  Circuit  Court,  Woodford 
County. 

Action  by  Thomas  Parks'  administrator 
against  the  Louisville  &  Nashville  Railroad 
Company.  From  a  Judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

Benjamin  D.  Warfleld,  of  I.ionisville,  and 
Wallace  &  Harriss,  of  Versailles,  for  appel- 
lant Field  McLeod,  of  Versailles,  and  Robt 
B.  Franklin,  ot  Frankfort,  for  appellee. 

LASSING,  J.  Thomas  Parks  was  struck 
and  killed  on  June  20,  1911,  by  a  west-bound 
train  of  the  Louisville  &  Nashville  Railroad 
Company  at  a  grade  crossing  in  Woodford 
county.  This  crossing  is  at  the  intersection 
of  the  right  of  way  of  the  Lonisville  ft  At- 
lantic division  of  the  railroad  company  with 
the  Elm  Corner  and  Pinckhart  Turnpike,  a 
public  highway,  and  Is  known  as  Elm  Comer 
or  Lyon's  Crossing.  Parks  was  driving  along 
the  highway,  and  his  horse  was  injured  and 
his  vehicle  and  harness  were  demolished  a.<< 
a  result  of  this  accident     Parks'  adminis- 
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trator  sued  the  railroad  company  for  dam- 
ages sustained  by  the  death  of  Ms  Intestate, 
and  for  the  Injuries  to  his  horse,  convey- 
ance, and  harness,  alleging  that  his  loss  was 
due  to  the  negligent  operation  of  said  train. 
Defendant  answered,  traversing  the  material 
allegations  of  the  petition  and  pleading  con- 
tributory negligence,  which  plea  was  con- 
troverted by  reply.  Later  the  petition,  in 
so  far  as  it  sought  to  recover  for  the  in- 
jury to  the  horse,  wagon,  and  harness,  was 
dismissed  without  prejudice.  Plaintiff  amend- 
ed hla  petition  and  therein  charged  that  the 
crossing  In  question  was  some  five  or  six 
feet  below  ttie  ground  level,  and  the  ap- 
proaches thereto,  both  along  the  railroad 
and  turnpike,  were  through  cuts,  which  fact 
made  the  crossing  an  imusually  dangerous 
one ;  that,  upon  the  occasion  of  the  accident, 
the  defendant  negligently  failed  to  give  any 
proper  or  reasonable  warning  to  plaintiffs 
intestate  of  the  approach  of  said  train,  or 
to  employ  any  reasonable  means  to  that  end ; 
that  it  failed  to  provide  the  engine  of.  said 
train  with  a  steam  whistle,'  or  to  have  it  in 
condition  to  sound ;  that  it  omitted  to  ring 
the  I>eU  or  to  sound  the  whistle  for  a  distance 
of  at  least  60  rods  from  said  crossing  until 
it  reached  same ;  and  that  It  negligently 
permitted  Its  right  of  way  on  both  sides  of 
the  track,  especially  on  the  southern  side 
thereof,  for  a  distance  of  at  least  400  feet 
east  of  the  turnpike,  to  be  covered  and  filled 
with  growing  weeds,  brush,  sprouts,  and  high 
grass,  which  prevented  the  operatives  of  said 
train  from  seeing  the  approach  of  plaintiff's 
intestate  and  the  latter  from  seeing  or  hear- 
ing the  train  before  being  struck.  Motions 
to  strike  said  amended  pleadings  from  the 
flies,  to  strike  therefrom,  and  a  demurrer 
thereto,  were  filed  and  overruled.  The  de- 
fendant's answer  to  the  amended  petition 
completed  the  issue.  Upon  a  trial,  the  jury 
returned  a  verdict  for  plaintiff  for  $5,980. 
From  the  judgment  entered  thereon,  defend- 
ant appeals. 

[1,2]  The  petition  was  filed  in  September, 
1911.  In  October  following  the  defendant 
answered,  and  in  addition  to  traversing  the 
material  allegation  of  the  i>etltlon  pleaded 
contributory  negligence.  A  reply  completed 
the  issue.  Thereafter  plaintiff  filed  an 
amended  petition  and  caused  summons  to  be 
Issued  thereon,  and  In  this  amended  petition 
alleged  t&cts  upon  which  he  would  be  au- 
thorized to  introduce  proof  showing  that  the 
crossing  where  his  decedent  was  killed  was 
an  unusually  dangerous  one.  It  was  also 
alleged  in  the  amended,  petition  that  the 
whistle  on  the  engine  was  defective.  Before 
the  case  came  on  for  trial,  a  motion  was 
made  by  the  defendant  to  strike  this  amend- 
ed petition  from  the  file.  This  motion  was 
overruled,  as  was  also  a  motion  entered  by 
defendant  to  strike  out  certain  portions  of 
the  amended  petition.  Complaint  is  made 
that  the  court  erred:    First,  in  permitting 


said  amendment  to  be  filed;  and,  second,  in 
overruling  its  motion  to  strike  same  from 
the  file.  Appellee  filed  this  amendment  evi- 
dently because  he  feared  that,  under  the  gen- 
eral allegations  of  negligence,  he  would  not 
be  permitted  to  show  that  the  crossing,  at 
which  the  accident  occurred,  was  an  unusu- 
ally dangerous  one  or  that  the  whistle  on 
the  engine  vas  defective ;  v  bat,  whatever  bis 
purpose,  we  fail  to  see  wherein  appellant  was 
prejudiced  by  reason  of  the  court's  refusal 
to  strike  said  amendment  from  the  file.  The 
condition  of  the  whistle  on  the  engine  was 
certainly  a  legitimate  subject  of  inquiry, 
and  if,  as  a  matter  of  fact,  it  was  defective, 
and  as  a  result  thereof  the  employes  of  ap- 
pellant in  charge  of  the  train  could  not  give 
such  notice  of  the  train's  approach  to  the 
crossing  as  the  law  contemplates,  appellee 
would  certainly  have  been  justified  In  show- 
ing this  fact  So  likewise  the  conditions  sur- 
rounding the  crossing  were  a  proper  subject 
of  inquiry  In  a  case  where  It  is  alleged  that 
the  company,  owing  to  the  peculiar  condi- 
tions and  circumstances  surrounding  the  cross- 
ing, may  be  required  to  use  more  than  the 
statutory  means  to  avoid  injurying  persons 
thereon.  The  object  of  the  amendment  was 
to  prevent  appellant  from  claiming  that  it 
was  taken  by  surprise  or  that  it  was  not 
fully  advised  of  the  ground  upon  which  ap- 
pellee rested  his  right  to'  recover.  Had  all 
these  facts  been  set  out  In  the  original  petl- 
tlon|  and  a  motion  to  strike  out  the  allega- 
tions made  for  the  purpose  of  charging  that 
the  whistle  was  defective  and  that  the  cross- 
ing was  an  unusually  dangerous  one  had 
been  made  and  overruled,  It  could  not  be 
seriously  contended  that  the  court  erred. 
Since  appellant  was  fully  advised  of  these 
facts  a  sufficient  length  of  time  before  the 
case  was  called  for  trial  to  enable  it  to  pre- 
pare its  case  to  meet  the  amended  allegations 
of  negligence,  it  is  In  no  position  to  complain 
of  the  court's  ruling. 

[3,4]  This  brings  us  to  the  complaint  as  to 
the  admission  of  evidence  showing  the  pres- 
ence of  weeds,  briars,  and  vegetation  along 
the  railroad  right  of  way  and  the  lilghway 
near  the  crossing.  It  is  insisted  that,  as  the 
railroad  company  was  not  chargeable  with 
the  duty  of  keeping  the  vegetation,  weeds, 
briars,  etc.,  from  along  the  highway,  it  could 
not  be  said  to  be  negligent  because  of  their 
presence  along  the  highway  between  the  rail- 
road and  the  highway  at  that  point  This 
evidence  was  offered  for  the  purpose  of  show- 
ing the  condition  at  and  surrounding  this 
crossing- in  order  that  the  jury  might  deter- 
mine whether  or  not  it  was  an  unusually 
dangerous  crossing.  Some  of  the  witnesses 
for  appellee  testify  that  the  weeds,  briars, 
and  bushes  along  the  railroad  right  of  way 
varied  in  height  from  four  to  eight  feet; 
and  the  evidence  for  the  company  is  to  the 
effect  that  there  was  some  vegetation  growing 
along  a  part  of  the  railroad  right  of  way 
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In  places  as  mucb  as  knee  high.  It  Is  neg- 
ligence on  the  part  of  a  railroad  company  to 
penult  Its  right  of  way  to  become  foul  with 
weeds,  briars,  underbrush,  etc.,  as  was  ex- 
pressly held  in  L.  4  N.  K.  Co.  v.  Cilark,  105 
Ky.  571,  49  S.  W.  323,  20  Ky.  Law  Rep.  1375, 
and  L.  &  N.  K.  Co.  v.  Breeden,  111  Ky.  729, 
64  S.  W.  667,  23  Ky.  Law  Rep.  1763.  It  is 
not  clear  from  the  evidence  whether  the  un- 
dergrowth which  obstructed  the  view  was  to 
any  considerable  extent  on  the  right  of  way ; 
but  the  proof  abundantly  shows  that  the 
vegetation  was  luxuriant  along  the  roadside 
l>etween  the  railroad  and  the  public  road. 
The  fact  that  vegetation  of  this  character 
was  permitted  to  grow  up  along  the  side  of 
the  public  road  is  not  chargeable  as  negli- 
gence against  the  railroad  company ;  but  If, 
as  a  matter  of  fact,  the  approach  to  the 
crossing  was  obscured  by  reason  of  such 
growth  of  weeds,  briars,  brush,  etc.,  as  to 
render  the  crossing  an  unusually  dangerous 
one,  and  this  fact  was  known  to  the  company, 
it  was  then  a  question  for  the  Jury  to  say 
whether  or  not,  under  the  circumstances, 
it  was  incumbent  upon  the  company  to  use 
other  and  additional  means  than  those  pro- 
vided in  the  statute  to  warn  the  public  of 
Its  trains'  approach. 

The  case  is  not  unlike  that  presented  where 
houses  are 'built  along  the  roadside  near 
crossings  and  which  obstruct  the  view  of 
travelers,  when  passing  along  the  lilghway 
and  over  crossings,  and  prevent  them  from 
seeing  the  approach  of  trains.  The  differ- 
ence Is  in  degree  merely.  A  house  would 
totally  obstruct  the  view,  whereas  weeds, 
briars,  and  underbrush  might  or  might  not 
obstruct  it  entirely,  dependent  upon  the  char- 
acter and  height  of  their  growth.  Since 
the  railroad  and  the  public  road  each  ran 
through  a -cut  at  the  point  of  intersection. 
It  Is  readily  seen  that  the  growth  of  weeds, 
briars,  or  underbrush  to  any  extent  In  be- 
tween the  two  rendered  it  all  the  more  diffi- 
cult on  the  part  of  one  traveling  the  high- 
way to  observe  the  approach  of  the  trains. 

It  is  in  evidence  that  the  train  was  rolling 
down  grade  at  about  30  or  36  miles  on  hoar 
and  that  the  steam  was  shut  off;  hence  it 
was  making  less  noise  than  it  would  have 
made  had  It  been  running  under  steam.  The 
rattle  of  the  wagon  In  which  he  was  driving 
more  than  likely  prevented  decedent  from 
hearing  the  train's  approach,  and  if  the  con- 
ditions, on  account  of  the  growth  of  uuder- 
t>ni8h,  briars,  etc.,  were  such  that  his  view 
of  the  railroad  was  totally  obscured  at  that 
point,  It  can  readily  be  seen  that  If,  as  is 
testified  by  some  of  the  witnesses,  no  signal 
of  the  train's  approach  was  given,  decedent 
was  furnished  no  means  of  adviising  him- 
self of  the  danger  into  which  he  was  going. 
The.  evidence  does  not  show  that  this  road 
was^  a  much  frequented  one,  but,  under  the 
evidence  as  to  the  nature  of  the  crossing 
and  the  conditions  surrounding  It,  we  would 


be  unwilling  to  hold  that  it  was  not  proper 
for  the  court  to  submit  to  the  Jury  the  ques- 
tion as  to  whether  or  not  It  was  an  unusual- 
ly dangerous  crossing;  hence  the  evidence 
relating  to  the  nature  of  this  crossing  was 
competent 

[6]  It  is  next  insisted  that  the  verdict  is 
not  supported  by  sufficient  evidence  and  is 
flagrantly  against  the  evidence.  Numerical- 
ly the  evidence  offered  by  appellee  to  tlie 
effect  that  no  signal  of  the  train's  approach 
to  this  crossing  was  given  is  outweighed  by 
the  evidence  for  appellant  bearing  upon  this 
point ;  but,  as  Is  frequently  stated,  the  Jury 
is  the  Judge  of  the  credibility  of  the  witness- 
es, and  they  liave  the  right  to  accept  the 
statement  of  a  few  witnesses  In  preference 
to  that  of  the  many  who  may  testify  to  the 
contrary.  So  that,  wliile  the  weight  of  the 
evidence  upon  the  question  of  signal  or  no 
signal  is  with  appellant.  It  is  not  so  over- 
whelming in  character  as  to  Justify  us  in 
holding  that  because  of  its  preponderance 
the  verdict  should  be  disturbed. 

m  It  is  next  urged  that  the  verdict  is 
excessive.  The  evidence  shows  that  the  de- 
cedent had  an  earning  capacity  of  something 
like  $1,000  per  year.  His  expectancy,  ac- 
cording to  the  life  tables,  was  practically  12 
years.  Under  this  proof,  we  would  not  be 
warranted,  were  we  so  inclined.  In  holding 
that  a  verdict  for  less  than  $6,000  was  ex- 
cessive. Much  larger  verdicts  have  been  up- 
held, where  the  earning  capacity  was  shown 
to  have  been  very  much  less  and  the  exi)ect- 
ancy  little  more. 

[7]  Lastly,  it  is  insisted  that  the  court  erred 
In  instructing  the  Jury.  The  instructions 
given  were  copied  from  the  case  of  L.  &  N. 
R.  Co.  V.  Lucas,  98  S.  W.  308,  30  Ky.  Law 
Rep.  364,  and,  in  slightly  varying  form,  have 
been  approved  in  numerous  other  cases 
where  a  similar  question  has  been  involved. 
We  are  of  opinion  that  they  fairly  presented 
the  issues  as  made  by  the  pleadings  and  as 
warranted  by  the  facts.  While  the  Instruc- 
tion, deQnlng  the  degree  of  care  which  should 
be  exercised  by  decedent  In  approaching  the 
crossiug,  might  have  been  more  explicit,  we 
do  not  feel  that  it  was  prejudicial  in  the 
form  given.  -The  better  plan  would  have 
been  to  cast  upon  decedent  In  terms  the 
same  degree  of  care  which  was  Imposed  upon 
appellant  in  approaching  the  crossing;  but 
the  language  used  in  the  instruction,  while 
not  the  same,  was  in  effect  the  same.  The 
Jury  evidently  did  not  believe  that  any  signal 
of  this  train's  approach  was  given  and  that, 
as  the  train  was  merely  rolling  down  the 
track  as  it  were,  the  decedent  drove  upon 
the  track  without  knowledge  of  its  approach 
and  met  his  death. 

As  there  was  evidence  from  which  such 
conclusion  could  be  fairly  drawn,  we  see  no 
reason  for  disturbing  the  Jury's  finding,  and 
the  Judgment  predicated  thereon.  It  is 
therefore  affirmed. 
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GBB'S  ADM'R  ▼.  CITT  OP  HOPKINS- 

VILLE. 

(Court  of  Appeals  of  Kentucky.     June  6, 
1913.) 

1.  MUNICIPAI.     COBPOBATIORS      (i      759*)     — 

Stbekts— Ddtt  or  Citt. 

A  city  may  leave  any  of  its  streets  in  the 
condition  in  which  they  were  when  first  es- 
tablished and  set  apart  for  public  use,  although 
entirely  unimproved,  but  if  it  undertakes  to 
improve  them,  it  must  exercise  ordinary  care 
to  put  and  keep  them  in  reasonably  safe 
condition  for  public  travel,  having,  however, 
a  discretion  as  to  the  character  and  quality 
ot  the  repairs  or  improvements  that  it  will 
make,  provided,  when  completed,  they  make 
the  streets  reasonably  safe. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {§  1595-1600;  Dec. 
Dig.  I  769.*] 

2.  Municipal    Cobpobationb     (|    770*)   — 

StBBBTS— LlABIUTY    FOB    InJUBIBS. 

A  city  which  in  its  discretion,  instead  of 
erecting  a  bridge  over  a  stream  passable  on 
foot  in  ordinary  conditions  but  which  during 
heavy  rainfalls  became  a  swift,  high,  and 
dangerods  current,  macadamized  the  street  on 
each  side  of  and  crossinf;  the  stream  was -not 
liable  for  the  death  of  a  person  who,  in  at- 
tempting to  cross  the  stream  after  a  heavy 
rainfall,  was  caught  in  the  current  and  drown- 
ed; his  death  not  being  caused  by  defects 
in  the  condition  of  the  street  as  construct- 
ed, but  by  causes  over  which  the  city  had  no 
control  and  no  part  in  creating. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  §  1626;  Dec.  Dig.  | 
770.*] 

3.  Municipal    Cokpobatioks     (f    797*)  — 

Stbeets— Duty  of  City. 

A  city  is  under  no  duty  to  light  its 
streets;  and,  if  it  chooses  to  leave  them  un- 
lighted,  it  is  not  liable  to  a  traveler  injured 
because  of  its  failure  to  light  them,  unless 
there  are  defects  or  unsafe  places  in  the 
street,  when  it  is  its  duty  to  exercise  ordi- 
nary care  to  warn  the  traveling  public,  by 
lights  or  other  reasonably  sufficient  means  in 
the  nighttime,  of  such  defects  or  unsafe  plac- 
es, and  if  it  fails  to  do  so,  it  is  liable  to  any 
person  injured  by  reason  of  such  failure. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  I  1656;  Dec.  Dig.  | 
797.*) 

4.  Municipal    Cobpobatioks     (i    797*)  — 
Stbekts— DuTT  op  City, 

Even  where  a  city  undertakes  to  light  its 
streets,  if  there  are  no  defects  or  unsafe 
places  therein,  it  has  a  broad  discretion  as  to 
the  number  and  character  of  lights  that  it 
will  establish,  and  is  not  liable  in  damages 
for  its  failure  to  furnish  such  number  and 
quality  of  lights  as  would  better  illuminate  the 
streets. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  {  1656;  Dec  Dig.  i 
797.*] 

5.  Municipal     Cobpobationb     (§     707*)  — 
Stbeets— Liability  fob   Injubib& 

A  city  which  had  left  unhridged  a  stream 
crossing  a  street  was  not  liable  for  the  death 
of  a  traveler  who,  owing  to  insufficient  light- 
ing of  the  street,  failed  to  discover  that  the 
stream  was  not  passable  before  attempting  to 
cross,  since,  even  though  it  was  under  a  duty 
to  maintain  such  lights  as  would  well  light 
its  streets,  it  was  only  bound  to  furnish  such 
lights  as  might  be  necessary  to  light  reason- 
ably well  the  character  of  streets  that  it  had 


constructed  and  was  not  required  to  furnish 
such  lights  as  might  be  required  to  make 
safe  the  character  of  street  that  it  was  under 
no  duty  to  construct  or  maintain. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  f  1656;  Dec.  Dig.  | 
797.*] 

Appeal  from  Clrcolt  Court,  Christian 
County. 

Action  by  James  Gee's  Administrator 
against  the  City  of  Eopklnsville.  From  a 
Judgment  on  a  directed  verdict  for  defend- 
ant, plaintiff  appeals.    Affirmed.  . 

Douglas  Bell,  Jolin  C.  Duffy,  J.  E.  Byars, 
and  Trimble  &  Bell,  all  of  Hopkinsville,  for 
appellant  Thomas  P.  Cook,  of  HopldnsviUe, 
for  appellee. 

CABBOLL,  J.  There  runs  throngh  the 
city  of  Hopklnsville  a  stream  of  water  called 
the  West  fork  of  Uttle  river  that  during 
heavy  rainfalls  I>ecomes  a  swift,  high,  and 
dangerous  current,  although  in  ordinary  con- 
ditions it  is  passable  on  foot  Several  of  the 
streets  of  the  city,  including  Second  street, 
cross  this  river.  On  two  of  these  streets  the 
city  has  built  bridges,  and,  many  years  ago 
it  macadamized  Second  street  on  each  side 
of  tlie  river  to  the  center  of  it,  thereby  mak- 
ing it,  when  the  river  was  low,  a  safe  high- 
way for  vehicles  as  well  as  pedestrians.  In 
March,  1910,  James  Gee,  who  lived  in  Hop- 
klnsville, went  out  into  the  country  in  Us 
buggy  early  one  morning,  and  returned  to 
the  city  on  the  same  night  after  dark.  Dur- 
ing the  day  there  was  a  heavy  rainfall  that 
made  the  river  dangerous  to  cross  at  Second 
street,  and  when  Cree,  who  did  not  know  of 
the  heavy  rainfall,  or  of  the  condlAon  of  the 
river,  attempted,  on  his  return,  to  cross  it  at 
Second  street,  he  was  caught  In  the  current 
and  drowned.  Soon  afterwards  his  adminis- 
trator brought  this  suit  against  the  dty  to 
recoT^  damages  for  his  death,  charging  that 
it  was  due  to  the  negligence  of  the  city  in 
failing  to  have  a  bridge  across  the  river  at 
Second  street,  and  in  failing  to  have  the 
street  so  lighted  near  the  river  as  that  trav- 
lers  in  the  night  might  be  able  to  discover, 
before  getting  into  it,  whether  It  was  passa- 
ble or  not  On  the  trial  of  the  case,  after  ev- 
idence for  the  plaintiff  had  been  introduced 
showing  that  there  was  no  bridge  at  Second 
street,  and  that  the  street  lights  did  not  fur- 
nish sufficient  light  to  disclose  the  condition 
the  river  was  in,  and  when  the  case  for  the 
plaintiff  had  been  closed,  the  court  directed 
the  Jury  to  return  a  verdict  for  the  defend- 
ant, and  the  plaintiff  appeals. 

[1]  I/eaving  out  of  view  for  the  moment 
the  question  of  lights,  we  may  say  at  the  out- 
set that  three  propositions  relating  to  the 
duty  of  municipal  corporations  in  reference 
to  streets  are  well  settled.  One  is  that  a 
city  is  under  a  duty  to  exercise  or^ary 
care  to  keep  its  streets  in  reasonably  safe 
condition  for  public  travel.    Another  Is  that 


*For  otliw  cases  sea  same  toplo  end  section  NUMBBR  ta  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  &  Rep'r  lodexM 
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this  dnty  does  not  arise  except  aa  to  streets 
that  the  dty  has  undertaken  to  improve; 
and  yet  another  ia  that  the  manner  or  meth- 
od adopted  for  the  improvement  of  streets 
that  the  dtynndertakes  to  improve  is  left  to 
the  discretion  of  the  governing  authorities  of 
the  dty.  To  state  these  propositions  difter- 
ently,  the  city  may  leave  its  streets,  or  any 
of  them,  in  the  condition  in  which  they  were 
when  first  established  and  set  apart  for  pub- 
lic use,  although  they  may  have  then  been 
entirely  unimproved;  but,  if  It  undertakes 
to  Improve  them,  it  must  exercise  ordinary 
care  to  put  and  keep  them  in  reasonably  safe 
condition  for  public  travel,  having,  however, 
a  discretion  as  to  the  character  and  quality 
of  the  repairs  or  improvements  that  it  will 
make,  subject  to  the  limitation  that,  when 
completed,  the  streets  will  be  reasonably  safe 
for  public  traveL  Clay  City  v.  Koberts,  124 
Ky.  694,  99  8.  W.  651,  80  Ky.  Law  Rep. 
820;  Moore  v.  City  Council  of  Harrodsburg, 
105  8.  W.  926,  32  Ky.  Law  Rep.  384 ;  Har- 
ney V.  City  of  Lexington,  130  Ky.  251,  113 
S.  W.  115;  Arnold  v.  City  of  Stanford,  113 
Ky.  852,  69  8.  W.  726,  24  Ky.  Law  Rep.  626 ; 
CampbeU  v.  City  of  Vanceburg,  101  S.  W. 
343,  30  Ky.  Law  Rep.  1340;  City  of  Mays- 
ville  V.  Brooks,  145  Ky.  526,  140  S.  W.  665. 

[2]  Applying,  with  some  little  elaboration, 
these  principles  to  the  case  we  have,  we 
think  It  clear  that  the  city  was  under  no  le- 
gal duty  to  construct  a  bridge  across  this 
river  at  Second  street,  and  therefore  its  fail- 
ure to  do  so  could  not  be  made  the  basis  of 
an  action  for  negligence.  Dillon  on  Munici- 
pal Corporations,  vol.  2,  {  728;  Leslie  Coun- 
ty V.  Wooten,  115  Ky.  851,  75  S.  W.  208,  25 
Ky.  Law  Rep.  217.  The  city,  in  the  exercise 
of  the  discretion  vested  in  it,  decided,  as  it 
had  the  right  to  do,  not  to  erect  a  bridge  as 
a  part  of  Second  street,  but  to  macadamize 
the  street  on  each  side  of  and  across  the 
bed  of  the  river,  and  there  is  no  claim  ttiat 
there  were  any  defects  or  unsafe  places  In 
this  improvement  as  It  was  made.  The  death 
of  plaintiff's  intestate  was  not  caused  by  de- 
fects in  the  condition  of  the  street  as  it  was 
constructed,  but  by  causes  attributable  to 
other  agencies  over  which  the  city  had  no 
control,  and  to  conditions  that  the  dty  did 
not  have  any  part  in  creating. 

It  is  of  course  true  tliat  if  the  street  tiad 
crossed  the  river  on  a  sufficient  bridge,  the 
accident  that  brought  about  the  death  of  Gee 
would  not  have  occurred,  but  as  the  city  had 
provided  such  a  way  as.  In  its  Judgment, 
was  reasonably  safe,  and  the  accident  was 
not  doe  to  any  defect  in  this  way,  or  in  the 
manner  of  its  construction,  the  dty  cannot 
be  made  Uable  on  the  ground  that  it  should 
have  erected  a  bridge.  A  dty  is  only  guilty 
of  actionable  negligence  when  defects  or  un- 
safe places  in  a  street  that  it  constructs  are 
the  proximate  cause  of  the  injury  complain- 
ed of.  If  the  street  it  constructs  la  reason- 
ably safe,  it  is  not  to  be  made  liable  for 
the  ffellnre  to  adopt  other  methods  of  con- 


struction, or  for  the  failure  to  do  something 
that  it  might  or  might  not  do  in  its  discre- 
tion. If,  however,  the  city  had  ^ected  a 
bridge  across  this  river  as  a  part  of  Second 
street,  then  the  law  would  have  imposed  up- 
on the  dty  the  dnty  of  exerdsing  ordinary 
care  to  maintain  this  bridge  in  reasonably 
safe  condition  for  public  travel,  but  it  as- 
sumed no  liability  for  its  failure  to  erect  one. 

[3]  Coming  now  to  the  question  of  lights, 
the  same  prindples  apply  as  do  in  the  con- 
struction of  streets.  A  city  is  under  no  duty 
to  light  Its  streets;  it  may.  If  it  chooses  to 
do  so,  leave  them  unllghted,  and  cannot  be 
made  liable  in  damages  to  a  traveler  who  is 
injured  solely  because  of  its  failure  to  light 
them. 

[4]  There  is,  however,  some  apparent  con- 
flict in  the  authorities  as  to  the  duty  and 
corresponding  liability  of  the  dty  where  it 
undertakes  to  light  its  streets  but  does  not 
light  them  sufficiently  to  give  notice  to  trav- 
elers of  conditions  that  would  not  be  unsafe 
or  dangerous  in  the  daytime,  but  that  might 
be  dangerous  at  night.  We  think,  however, 
that  this  apparent  conflict  is  due  to  the  fact 
that  the  cases  holding  the  dty  to  the  duty 
of  furnishing  adequate  lights  arose  when  the 
Injury  complained  of  was  caused  by  some 
defect  or  unsafe  place  in  the  street  that 
could  have  been  avoided  if  the  street  had 
been  properly  lighted,  rather  than  the  fail- 
ure to  furnish  sufficient  lights  when  the 
streets  as  constructed  were  in  reasonably 
safe  condition  for  public  travel. 

Of  course  if  there  are  defects  or  unsafe 
places  In  a  street,  the  city  is  under  a  duty  to 
exercise  ordinary  care  to  warn  the  traveling 
public,  by  lights  or  other  reasonably  suffl- 
dent  means  In  the  nighttime,  of  these  defects 
or  unsafe  places,  and  if  it  fails  to  do  this, 
will  be  liable  to  any  person  injured  by  rea- 
son of  such  failure.  Grlder  v.  JefCerson 
Realty  Co.,  116  S.  W.  691 ;  City  of  George- 
town V.  Groff,  136  Ky.  662,  124  S.  W.  888. 

But  where  there  are  no  defects  or  unsafe 
places  in  the  streets,  and  they  are  in  a  rea- 
sonably safe  condition  for  public  travel,  the 
city  has  a  broad  discretion  as  to  the  number 
and  character  of  lights  that  it  will  establish, 
and  cannot  be  made  liable  In  damages  -for 
the  failure  to  furnish  such  number  and  qual- 
ity of  lights  as  would  better  illuminate  the 
streets  than  those  provided.  Dillon  on  Mu- 
nicipal Corporations,  vol.  2,  |  1010;  City  of 
Daytona  v.  Edson,  46  Fla.  463,  34  South. 
954,  4  Ann.  Cas.  1000;  White  v.  City  of  New 
Bern,  146  N.  C.  447,  59  S.  E.  992, 13  L.  R.  A. 
(N.  S.)  1166,  126  Am.  St  Rep.  476. 

[S]  But  if  we  should  assume  that  a  dty 
was  under  a  duty  to  maintain  a  greater  num- 
ber of  lights  than  it  had  provided,  and  such 
number  as  would  well  light  its  streets,  we 
are  quite  sure  that  the  dty  is  not  required 
to  do  more  in  this  respect  than  furnish  sucb 
lights  as  may  be  necessary  to  light  reason- 
ably well  the  character  of  streets  that  it  has 
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constructed,  and  it  Is  not  required  to  famish 
such  a  number  of  lights  aa  might  be  required 
to  make  safe  that  character  of  street  that  it 
was  under  no  duty  to  construct  or  maintain. 
In  other  words,  when  the  city  lias  provided 
sufficient  lights  to  make  the 'streets  that  it 
has  constructed  reasonably  safe  for  public 
travel,  this,  in  any  state  of  case,  Is  Its  full 
measure  of  duty  in  respect  to  lights.  If  this 
view  Is  correct,  it  follows  that,  as  the  lights 
furnished  were  sufficient  for  the  character  of 
street  that  was  constructed,  the  plaintiff 
failed  to  make  out  a  case  on  account  of  in- 
adequate lights,  as  there  is  no  claim  that 
the  lights  were  not  sufficient  to  afford  rea- 
sonable protection  for  the  character  of  street 
that  the  city  had  constructed  at  the  place 
whfere  appellant's  intestate  lost  his  Ilf& 

For  the  reasons  indicated,  the  Judgment 
of  the  lower  court  Is  affirmed. 


DANIELS  V.  CHARLES  et  aL 
(Court  of  Appeals  of  Kentucky.    June  3,  1913.) 

1.  EXECUTOBS  AND  Adminibtbatobs  (5  389*^— 
Sale  of  Land — Setting  Aside  Sale— Ao- 
countino. 

A  court,  setting  aside  a  deed  to  an  admin- 
istratrix and  guardian  of  infant  heirs,  purchas- 
ing land  in  a  suit  by  her  to  settle  the  estate  and 
sell  the  land  after  the  allotment  of  dower  to 
her,  may  not  allow  her  the  cost  of  improvementB 
made  on  the  part  of  the  land  assigned  to  her  as 
dower. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  g§  1583-1587; 
Dec.  Dig.  §  389.*] 

2.  DOWEB  a  93*)— MlNEBAL  LEASES— ROTAI.- 
IIES. 

The  rule  that,  where  a  valid  mining  lease 
has  been  made  by  a  husband,  bis  widow  is  en- 
titled to  dower  in  the  royalties,  applies  only  in 
the  event  the  royalties  are  paid  on  minerals 
mined  from  the  land  of  which  she  is  endowed, 
and  where  any  coal  is  mined  in  the  future  she 
may  present  her  claim  in  an  action  therefor. 

[Ed.  Note.— For  other  cases,  see  Dower,  Cent 
Dig.  SI  351,  352;  Dec.  Dig.  {  93.*] 

3.  EXECCTOBS  and  Administbatobs  (S  390*>— 
Sale  of  Land — Setting  Aside  Sale— Ac- 
counting. 

A  court,  setting  aside  a  deed  to  an  adminis- 
tratrix and  guardian  of  infant  heirs,  made  in  a 
suit  by  her  to  settle  the  estate  and  sell  the  land 
after  the  allotment  of  dower  to  her,  may  not 
charge  her  with  rent  in  favor  of  infant  children 
occupying  the  land  with  Jier  and  deriving  their 
support  from  the  cultivation  thereof,  though 
she  is  not  entitled  to  compensation  for  the  sup- 
port  of  the  children. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  §  1588;  Dec. 
Dig.  S  390.*] 

Appeal  from  Circuit  Court,  Pike  County. 

Action  by  America  Charles  and  others 
against  Mary  Daniels.  From  a  Judgment 
granting  relief,  defendant  appeals,  and  plain- 
tiffs prosecute  a  cross-appeal.    Affirmed. 

J.  S.  Cllne,  of  Plkeville,  for  appellant 
C.  M.  White,  of  Williamson,  W.  Va.,  and 
P.  B.  Stratton,  of  Plkeville,  for  appellees. 


CLAY,  C.  This  Is  the  second  appeal  of 
this  case.  The  opinion  on  the  former  appeal 
may  be  found  In  140  Ky.  379,  131  S.  W.  42, 
under  the  title  of  Charles  et  al.  y.  Daniels 
et  al.  William  Daniels  died  in  the  year  1900, 
leaving  a  widow,  Mary  Daniels,  and  13  chil- 
dren. He  owned  at  his  death  a  tract  of  land 
in  Pike  county,  Ky.,  consisting  of  about  800 
acres.  The  widow,  Mary  Daniels,  qualified 
as  his  administratrix  on  April  25,  1900. 
She  also  qualified  as  guardian  of  the  infant 
children.  Soon  after  the  death  of  William 
Daniels,  the  lands  were  partitioned,  and 
Mary  Daniels,  the  widow,  was  allotted  dower 
In  one-third  thereof.  Thereafter  the  remain- 
der of  the  land  was  sold,  and  she  became  the 
purchaser.  Some  time  later  certain  of  the 
children  brought  suit  to  set  aside  the  deed  to 
her,  on  the  ground  that  she  was  the  adminis- 
tratrix  of  her  husband  -at  the  time  of  th« 
purchase,  and  could  not,  therefore,  buy  his 
land  and  hold  It  in  her  own  right  as  against 
her  children.  The  trial  court  set  the  deed 
aside.  On  appeal  to  this  court  the  Judgment 
was  affirmed.  In  remanding  the  case,  the 
court  said:  "On  the  return  of  the  case  to 
the  circuit  court,  it  will  be  referred  to  a 
commissioner  to  take  proof  and  report  how 
the  account  stands  between  the  plaintifTs 
and  the  defendant,  Mary  Daniels,  crediting 
her  with  what  she  has  paid,  with  interest 
from  the  time  she  paid  it,  and  charging  her 
with  what  she  has  received,  including  rents, 
as  of  the  date  she  received  each  sum,  as  in 
the  case  of  partial  payments." 

On  the  return  of  the  case  it  was  referred 
to  the  master  commissioner  to  settle  the 
accounts  between  plaintiffs  and  defendant 
Defendant,  Mary  Daniels,  filed  an  amended 
answer  and  counterclaim,  in  which  she  alleg- 
ed that  6  of  the  children  were  under  the  age 
of  21  years  at  the  time  of  her  husband's 
death,  and  that  she  was  entitled  to  recover 
for  the  support  and  care  of  each  of  said  chil- 
dren for  a  period  of  8  years,  and  that  $100  a 
year  each  was  a  reasonable  amount  for  their 
care  and  support  Proof  was  heard,  and  at 
the  May  term  of  the  Pike  circuit  court  the 
master  commissioner  filed  bis  report  He 
found  that  Mary  Daniels  bad  paid  out  cer- 
tain sums,  which,  together  with  the  interest 
thereon,  amounted  to  $2,910.21.  He  also 
found  that  Mary  Daniels  had  received  cer- 
tain sums,  which,  together  with  the  interest 
thereon,  amounted  to  $2,865.38.  He  also  con- 
cluded that  the  allowance  of  rent  and  the 
claim  for  maintaining  the  children  should  be 
offset  against  each  ptber.  Upon  the  filing  of 
the  commissioner's  report,  the  widow  filed 
exceptions  thereto,  based  on  the  fact  thtit  she 
had  paid  out  more  than  $2,910.21  on  the 
debts  of  the  decedent,  and  had  not  received 
as  much  as  $2,865.38,  the  amount  found 
against  her  by  the  commissioner.  She  also 
excepted  on  the  ground  that  the  commission- 
er failed  to  allow  her  the  sum  of  $5,000,  the 
value  of  certain  permanent  and  lasting  Im- 
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proTements  wblch  had  been  placed  on  the 
land.  She  further  excepted  because  tbe  com- 
missioner refused  to  allow  her  tbe  amount 
of  taxes  she  had  paid  on  die  land.  Plaintiffs 
excepted  to  the  report  on  the  ground  that  the 
commissioner  failed  to  charge  the  widow 
with  the  value  of  86  trees  sold  at  $2  a  tree, 
and  on  the  further  ground  that  she  was  not 
charged  anything  on  account  of  rents.  On 
the  other  hand,  plalntlfCs  admitted  that  the 
widow  should  be  given  credit  for  the  amount 
of  taxes  paid. 

At  the  September  term,  1912,  of  the  Pike 
circuit  court,  the  widow  filed  an  amended  an- 
swer and  counterclaim,  in  wblch  she  alleged 
that  she  had  placed  valuable,  permanent, 
and  lasting  improvements  on  the  land  In 
question,  of  the  value  of  $5,000,  and  that  she 
had  imld  taxes  thereon  at  the  rate  of  $50  a 
year  for  12  years,  amounting  in  all  to  $600. 
This  pleading  was  controverted  of  record. 
Thereafter  Mary  Daniels  filed  amended  ex- 
ceptions to  the  commissioner's  report,  based 
on  the  fiict  that  she  was  not  allowed  any- 
thing for  the  support  and  schooling  of  her  in- 
fant children.  Later  on,  she  tendered  and 
offered  to  file  another  amended  answer  and 
counterclaim,  wherein  she  pleaded  that  she 
and  her  hu^and,  some  years  before  his 
death,  had  leased,  for  a  certain  royalty,  all 
the  coal  in  and  under  the  tract  of  land  In 
question  to  J.  K.  Anderson,  who  had  there- 
after assigned  his  lease  to  the  Thacker  Coal 
Mining  Company,  that  said  lease  was  enter- 
ed into  by  her  and  her  husband  before  his 
death,  and  that  she  was  entitled  to  one-third 
of  a'l  the  royalties  on  coal  mined  and  ship- 
ped from  the  land.  A  certified  copy  of  the 
leas«  executed  by  Mary  Daniels  and  William 
Daniels  In  William  Daniels'  lifetime  was  ten- 
dered and  offered  to  be  filed  with  the  amend- 
ed answer  and  counterclaim.  The  court  re- 
fused to  permit  the  amended  answer  and 
counterclaim  to  be  filed. 

On  final  hearing  the  court  confirmed  the 
report  of  the  commissioner,  and  adjudged 
that  Mary  Daniels  should  recover  $44.83,  and 
tliat  the  rents  and  expenses  of  maintaining 
tbe  children  should  be  offset  against  each 
other.  The  court  further  adjudged  that 
Mary  Daniels  had  received  on  June  6,  1906, 
$2T2  for  86  oak  trees,  and  that  this  should 
be  offset  against  the  taxes  she  had  paid  on 
said  land.  From  this  judgment,  Mary  Dan- 
iels appeals,  and  plaintiffs  prosecute  a  cross- 
appeal. 

We  think  it  reasonably  certain  that  Mary 
Daniels  actually  received  certain  sums  which, 
together  with  the  interest  thereon,  aggregat- 
ed the  sum  of  $2,865.38,  the  amount  found  by 
the  commissioner  and  confirmed  by  the  chan- 
cellor. There  is  testimony  to  the  effect  that 
the  sums  aggregating  the  above  amount 
were  either  paid  to  her  or  paid  to  others  by 
her  direction.  Even  her  testimony  fails  to 
show  the  contrary. 

[1]  The  court  properly  refused  to  allow 


Mary  Daniels  anything  on  account  of  im- 
provements. The  Improvements  were  not 
made  on  the  land  in  controversy,  but  on  that 
part  of  the  land  assigned  to  her  as  dower. 
She  could  not  improve  the  dower  land,  or 
purchase  Improvements  made  thereon  by  oth- 
ers, and  claim  a  lien  therefor  on  the  remain- 
der of  the  land. 

[2]  While  it  Is  true  that  a  widow  may  be 
endowed  in  a  mine  already  opened,  and  it 
has  also  been  held  that,  where  a  valid  lease 
was  made  by  the  husband  In  his  lifetime,  she 
is  entitled  to  dower  in  the  royalties,  this 
rule  applies  only  in  the  event  the  royalties 
ai'e  paid  on  coal  mined  from  the  land  of 
which  she  is  endowed.  Prlddy  v.  Grlflith, 
150  111.  560,  37  N.  E.  999,  41  Am.  St  Rep. 
397.  In  the  present  case  no  coal  has  been 
mined  from  the  dower  land.  Should  any 
coal  be  mined  there  in  the  future,  she  may 
present  her  claim  in  an  independent  action. 

[3]  While,  under  the  facts  of  this  case, 
Mary  Daniels  was  not  entitled  to  coihpensa- 
tlon  for  the  support  and  maintenance  of  her 
infant  children,  yet  she  should  not  be  charg- 
ed with  rent  in  their  favor,  when  they  oc- 
cupied the  farm  with  her  and  derived  their 
support  from  its  cultivation.  It  also  appears 
that  certain  of  the  older  of  plaintiffs  oc- 
cupied the  farm  In  question  during  a  portion 
of  tbe  time  that  their  mother  was  In  posses- 
sion, while  others  visited  her  with  their  fam- 
ilies and  remained  there  for  different  periods 
of  time.  Taking  into  consideration  these 
facts,  and  the  further  fact  that  the  taxes, 
though  the  amount  proved  is  not  very  cer- 
tain, probably  exceeded  the  value  of  the  tim- 
ber, which  the  court  erroneously  fixed  at 
$272,  instead  of  $172,  we  conclude  that  the 
Judgment  of  the  chancellor  does  substantial 
justice,  and  should  not,  therefore,  be  dis- 
turbed. 

Judgment  affirmed,  both  on  priginal  and 
cross  appeals. 


GRAVES'   ADM'R  v.   CITY   OF   GEORGE- 
TOWN. 

(Court  of  Appeals  of  Kentucky.    Jnne  3,  1913.) 

1.  DoMiciLX  (§  11*)— Question  fob  Jubt. 

On  the  evidence  in  a  suit  against  defend- 
ant to  recover  taxes  on  his  personal  property 
for  the  years  1905,  1900,  1907,  1908,  and  1909, 
held,  that  tbe  question  of  his  residence  in  plain- 
tiff city  was  for  the  jury. 

[Ed.    Note.— For   other   cases,    see    Domicile, 
Cent.  Dig.  §  40 ;   Dec.  Dig.  §  11.  •] 

2.  Municipal  Oobpobations  (|  071*)— Taxa- 
tion —  Omitted  Pbopebtt  —  Assessment  — 
Obdinances — Statutory  Pbovisions. 

Ky.  St.  8  3489,  applying  to  cities  of  the 
fourth  class  and  providing  that  no  ordinance 
for  the  assessment  of  any  taxes  shall  be  valid 
unless  the  aye  and  nay  vote  thereon  be  recorded 
in  tbe  journal  of  proceedings,  applies  only  to 
ordinances  levying  a  tax,  and  does  not  apply 
to  ministerial  action  taken  by  tbe  council  in 
assessing  property  subject  to  taxation  which 
has  not  been  listed,  as  provided  in  section  3542, 
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and  the  conncil  may  list  omitted  property  b^ 
an  order  of  record  without  passing  an  ordi- 
nance. 

[E!d.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  §§  2075-2077;  Dec. 
Dig.  i  971.*] 

3.  Domicile  (S  8*)  —  Evidence  —  Bubdeit  or 
Peoof. 

A  city  suing  to  recover  taxes  on  defend- 
ant's personal  property  had  the  burden  of  prov- 
ing that  be  was  a  resident  and  bad  his  domicile 
therein. 

[Ed.  Note.— For  other  cases,  see  Domicile, 
Cent  Dig.  §{  36,  37;    Dec.  Dig.  $  8.*] 

4.  DouiciLS  (§  4*)— Nattjbk  and  Elements. 

Cvery  person  must  have  a  domicile,  but 
he  can  have  but  one,  which  when  once  estab- 
lished continues  until  be  renounces  it  and  takes 
another  in  its  stead,  and  such  domicile  is  not 
lost  by  temporary  absence,  so  that  one  leaving 
his  domicile  temporarily,  but  intending  to  re- 
turn, retains  it  for  all  purposes. 

PBd.  Note.— For  other  cases,  see  Domicile, 
Cent  Dig.  §{  5-23 ;  Dec.  Dig.  §  4.*] 

6.    EXECUTOKS  AND  ADitlNISTBATOBB  (§  227*) — 

Action  Against  Aduinistbatob  —  Condi- 
tion Pbecedeni — Vebifi cation  of  Claih — 
Judghent. 

Under  Ky.  St  i  8870,  requiring  all  de- 
mands against  the  estate  of  a  decedent  to  be 
verified  by  the  affidavit  of  the  claimant  stating 
that  the  demand  is  just,  etc.,  and  section  3872 
providing  that  before  such  affidavit  is  made  no 
action  can  be  brought  or  recovery  had  on  such 
demand,  a  tax  claim  against  a  decedent's  es- 
tate must  be  verified  as  other  claims,  and  it 
is  error  to  render  a  judgment  upon  a  claim  not 
verified. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  {  641;  Dec. 
Dig.  {  227.*] 

Appeal  from  Circuit  Court,  Scott  County. 

Action  by  the  City  of  Georgetown  against 
George  T.  Graves'  Administrator.  Judgment 
for  plaintiff,  and  defendant  appeals.  Revers- 
ed and  remanded,  with  directions. 

Robt.  B.  Franklin,  of  Frankfort,  and  Robt 
C.  Talbott,  of  Lexington,  for  appellant  B. 
M.  Lee,  of  Georgetown,  for  appellee. 

HOBSON,  C.  J.  [1]  The  City  of  George- 
town brought  this  suit  against  George  T. 
Graves  to  recover  of  him  taxes  on  his  pergon- 
al property  for  the  years  1905,  1906,  1907, 
1908,  and  1909.  He  filed  an  answer  In  which 
he  denied  that  he  was  a  resident  of  George- 
town, and  after  this  he  died  during  the  pend- 
ency of  the  action.  After  his  death  the  city 
filed  an  amended  petition  for  the  purpose 
of  reviving  the  action,  also  to  recover  the 
taxes  for  the  year  1910.  On  a  trial  of  the 
case  before  a  Jury,  there  was  a  verdict  and 
judgment  for  the  city  for  the  taxes  for  the 
years  1908,  1909,  and  1910;  its  petition  being 
dismissed  as  to  the  taxes  for  the  years  1905, 
1906,  and  1907.    The  defendant  appeals. 

The  proof  on  the  trial  showed  that  George 
T.  Graves  was  a  bachelor  owning  about 
$60,000  In  personalty.  He  had  lived  all  his 
life  In  Scott  county,  outside  of  the  city  of 
Georgetown,  on  a  farm  that  he  owned,  up  to 
about  the  year  1904,  when  he  sold  the  farm. 


and  after  this  be  sp^t  most  of  his  time 
boarding  at  some  hotel  In  Georgetown.  Af- 
ter he  had  sold  the  farm,  he  occupied  a  room 
in  the  house  and  always  kept  some  of  his 
clothing  and  other  personal  property  there. 
He  claimed  that  as  bis  home,  and  always 
voted  In  that  precinct.  His  niece,  to  whom 
he  had  sold  the  farm,  invited  him  to  remain 
there  with  her.  But  he  had  no  right  of  resi- 
dence there,  and  only  remained  there  at  the 
invitation  of  his  nleoe  when  he  was  there. 
He  spent  a  good  deal  of  his  time  visiting  in 
different  parts  of  the  United  States,  but 
there  was  evidence  on  behalf  of  the  city  that 
his  real  home  was  In  Georgetown  after  he 
sold  his  farm  sufficient  to  take  the  case  to 
the  Jury,  and  on  all  the  proof  we  cannot  say 
that  the  verdict  of  the  Jury  is  against  the 
evidence.  Residence  is  a  question  of  fact, 
and,  while  we  are  satisfied  that  the  decedent 
always  intended  that  his  home  should  be 
considered  at  the  farm,  he  no  doubt  was 
actuated  largely  by  the  motive  of  escaping 
city  taxation,  and  we  do  not  see  that  the 
jury  erred  in  finding  that  his  real  home  at 
least  during  the  years  1908,  1909,  and  1910 
was  in  Georgetown. 

[2]  WhUe  section  3489,  Ky.  St,  applying  to 
cities  of  the  fourth  class,  provides  that  no 
ordinance  for  the  assessment  of  any  tax  shall 
be  valid  unless  the  yeas  and  nays  thereon  be 
recorded  in  the  journal  of  proceedings,  this 
provision  applies  only  to  ordinances  levying 
a  tax.  It  does  not  apply  to  ministerial  ac- 
tion taken  by  the  council  in  making  an  as 
sessment  of  property  subject  to  taxation 
which  has  not  been  listed  as  provided  in 
section  3542.  The  council  may  list  omitted 
property  by  an  order  entered  upon  their 
record  without  passing  an  ordinance. 

[3]  The  instructions  of  the  court  to  the 
Jury  aptly  and  clearly  presented  the  law  of 
the  case  and  placed  the  burden  of  proof  on 
the  city,  as  they  were  told  that  they  could 
find  for  the  city  If  they  believed  from  the 
evidence  that  the  deceased  was  a  resident  of 
the  city  and  had  his  domicile  there. 

[4]  The  court  also  gave  the  Jury  on  the 
motion  of  the  defendant  this  Instruction: 
"The  court  instructs  the  Jury  that  it  is  a 
maxim  of  the  law  that  every  person  must 
have  a  domicile  or  home,  and  also  that  he 
can  have  but  one,  and  that  when  once  estab- 
lished it  continues  until  he  renounces  it  and 
takes  up  another  in  its  stead,  and  that  a 
home  or  domicile  is  not  lost  by  temporary 
absence;  and,  where  one  has  bad  an  actual 
home  or  domicile  and  departs  from  it  tem- 
porarily intending  to  return,  it  will  remain 
his  legal  home  or  domicile  for  all  purposes." 
The  jury  could  not  have  misunderstood  the 
law  of  the  case. 

[6]  We  find,  however,  one  error  In  the  rec- 
ord. Section  3870,  Ky.  St,  requires  all  de- 
mands against  the  estate  of  a  decedent  to  be 
verified  by  the  affldavit  of  the  claimant  stat- 
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Ing  certain  facts.  Section  3S72  provides: 
"Before  sncta  affidavit  Is  made,  no  action 
shall  be  brought  or  recovery  had  on  any  such 
demand." 

A  tax  claim  against  a  decedent's  estate 
must  be  verified  as  other  claims.  Gay  v. 
City  of  liouisvllle,  93  Ky.  349,  20  S.  W.  266, 
14  Ky.  Law  Rep.  327.  It  is  error  to  render 
a  judgment  upon  a  claim  before  It  is  verified. 
Wortbley  v.  Hammond,  13  Bush,  510;  Usher 
V.  Blood,  17  S.  W.  132,  12  Ky.  Law  Rep.  721. 
A  contrary  rule  was  not  laid  down  in  Sprad- 
lln  T.  Stanley,  124  Ky.  704,  99  S.  W.  965, 
30  Ky.  Law  Rep.  928.  That  case  turned 
upon  the  fact  that  the  objection  had  been 
waived  in  the  circuit  court  by  the  appellant 
falling  to  make  it  at  the  proper  time  when 
he  was  called  upon  to  make  any  objections 
that  he  liad.  But  that  principle  does  not 
apply  here. 

The  judgment  is  reversed,  and  the  case  is 
remanded,  with  directions  to  set  aside  the 
judgment  and  re-enter  it  upon  the  necessary 
aflSdavlt  being  filed. 


LETTON'S  ADM^  t.  EAFFERTI  et  ux. 

(Court  of  Appeals  of  Kentucky.    June  6, 
1913.) 

1.  ExEConoN   (I  69*>— Issuance  and  Req- 

CISITBS— ISSTTANCE    AOAINBT    SUBTIVOBS    OF 

Two  Joint  Debtorb. 

Under  Ky.  St  S  1652,  snbsec  2,  pro- 
viding that,  on  a  joint  judgment  agaiust  sev- 
eral, execution  must  be  joint,  and  Civ.  Code 
Prac.  i  405,  providing  that  the  death  of  a  de- 
fendant shall  not  prevent  the  issuing  of  an  ex- 
ecution against  a  surviving  defendant,  an  ex- 
ecution issued  against  the  survivor  of  two  joint 
judgment  debtors,  in  a  ca'se  where  there  was 
no  question  as  to  the  identity  of  the  judgment 
or  execution,  was  valid,  since  the  clerk  was 
not  bound  to  add  the  name  of  one  as  to  whom 
the  execution  would  have  been  void,  though 
binding  on  the  survivor. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent  Dig.  {§  165-158;  Dec.  Dig.  i  69.  •] 

2.  BxECDTioN     (§     83») — Issuance— Allow- 
ance  or  CSEDITS. 

An  execution  not  showing  a  credit  was 
not  void,  since  in  a  proper  proceeding  it  might 
have  been  qoashed  as  to  Uie  excess. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent.  Dig.  I  179;   Dec.  Dig.  f  83.*] 

3.  Limitation  of  Actions  (§  29*)— Claim  to 
Land— Third  Pebson  Paying  Mobtoage. 

Where  a  third  person  paying  a  mortgage 
did  not  take  an  assignment,  either  of  the 
mortgage  or  the  note,  so  as  to  acquire  a  lien 
on  Uie  land,  any  claim  that  he  may  have  had 
was  barred  by  the  five-year  statute  of  limi- 
tation. 

[Ed.  Note. — For  other  cases,  see  Limitation, 
of  Actions,  Cent  Dig-  U  136-140;  Dea  Dig. 
i  29.*] 

Appeal  from  Circuit  Court,  Nicholas  County. 

Action  by  Pat  Rafferty  and  wife  against 
James  E.  Letton's  Administrator.  Judgment 
for  plaintiffs,  and  defendant  appeals.  Re- 
versed and  remanded. 


Swlnford  &  Swlnford  and  Morgan  ft  Dar- 
ragh,  all  of  Carlisle,  for  appellant  William 
Conley,  of  Carlisle,  John  P.  McCartney,  of 
Flemingsburg,  and  Holmes  &  Ross,  of  Car- 
lisle, for  appellees. 

CLAY,  O.  In  April,  1883,  James  E.  Let- 
ton's  executor  recovered  in  the  Nicholas 
circuit  court  a  judgment  against  Pat  Raf- 
ferty  and  Mike  RafTerty.  This  judgment 
was  credited  by  certain  sums  arising  from 
the  sale  of  land  and  the  further  sum  of  ^116 
paid  March  1,  1883.  Several  executions 
were  issned  on  the  judgmoit  The  last  exe- 
cution before  the  one  sought  to  be  enjoined 
in  this  action  was  Issued  April  22,  1897,  and 
returned,  "No  property  found,"  on  April  23, 
1807.  In  the  month  of  January,  1012,  an 
execution  was  Issued  by  the  clerk  of  the 
Nicholas  circuit  court  against  Pat  RafTerty 
alone.  The  clerk  failed  to  Indorse  on  the  ex- 
ecution the  credit  of  $115  paid  March  1, 
1883.  The  execution  was  levied  on  certain 
lands  in  Nicholas  county,  held  in  the  name 
of  Pat  Rafterty.  Pat  Rafferty  brought  suit 
to  enjoin  the  collection  of  the  execution.  His 
wife,  Jennie  Rafferty,  asserting  ownership 
of  part  of  the  land  levied  on,  and  claiming 
that  it  was  held  in  trust  for  her  by  her  hus- 
band, brought  separate  suit  for  the  same 
purpose.  The  two  suits  were  consolidated. 
They  both  claimed  that  the  execution  sought 
to  be  enjoined  was  void  because  the  judg- 
ment on  which  it  Issued  was  a  joint  judg- 
ment against  Pat  Rafferty  and  Mike  Raffer- 
ty, whereas  the  execution  was  issued  against 
Pat  Rafferty  alone ;  also  for  the  further  rea- 
son that  the  execution  was  for  a  sum  In 
excess  of  the  judgment  debt  Plaintiffs 
asked  that  the  execution  be  quashed  on  both 
grounds.  Defendants  moved  the  court  to 
be  permitted  to  have  the  execution  amended 
BO  as  to  show  the  credit  of  March  1,  1883,. 
and  to  show  that  the  execution  was  Issued 
on  the  judgment  against  Pat  Rafferty  and 
Mike  Rafferty.  They  also  filed  an  answer, 
In  the  second  paragraph  of  whidi  they 
pleaded  that  the  judgment  against  Pat  Raf- 
ferty and  Mike  Rafferty,  in  favor  of  James 
E.  Letton's  executor  was  the  only  judgment 
in  the  Nicholas  circuit  court,  or  any  other 
court,  against  Pat  Rafferty  in  favor  of 
James  K.  Letton's  executor  or  James  B.  Let- 
ton,  deceased ;  that  at  the  time  of  the  issu- 
ance of  the  execution  sought  to  be  enjoined 
Mike  Rafferty  was  dead,  and  had  been  dead 
for  several  years ;  that  his  estate  was  hope- 
lessly involved  at  the  time  of  his  death,  and 
that  no  administration  was  ever  had  or  ap- 
plied for  on  his  estate;  and  that  there  had 
never  been,  and  was  not  then,  a  personal 
representative  of  the  estate  of  Mike  Rafferty. 
It  is  further  alleged  that  the  execution  show- 
ed by  indorsement  thereon  that  it  was  is- 
sued on  the  judgment  which  was  rendered 
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at  the  March  term  of  the  Nicholas  circuit 
court  In  1883.  The  trial  court  refused  to 
permit  the  execution  to  be  amended,  and  sus- 
tained a  demurrer  to  the  second  paragrraph 
of  defendant's  answer.  On  final  hearing 
the  execution  in  question  was  adjudged  to  be 
void,  and  plaintiffs  were  granted  the  relief 
prayed  for.  From  that  judgment  this  ap- 
peal is  prosecuted. 

Subsection  2  of  section  1652,  Ky.  Stats., 
provides  that  on  a  Joint  Judgment  against  ser- 
eral,  execution  must  be  Joint  Section  405 
of  the  GItII  Code  provides  that  the  death 
of  a  defendant  shall  not  prevent  the  Issuing 
of  an  execution  against  a  surviving  defend- 
ant The  defendants  contend  that  under 
subsection  2,  section  1652,  Kentucky  Stat- 
utes, the  execution  against  Pat  Rafferty 
alone  was  void,  although  Mike  Rafferty  was 
dead  at  the  time  it  issued.  In  support  of 
this  position  we  are  cited  to  the  cases  of 
Tanner  v.  Grant  10  Bush,  363,  and  People's 
£auk  of  Kentucky,  Assignee,  t.  Barbour,  124 
Ky.  539,  99  S.  W.  608,  30  Ky.  Law  Eep.  712. 

The  question  is,  What  effect  shall  be  given 
to  the  Code  provision?  The  case  of  Tanner 
V.  Grant  supra,  was  based  on  the  statute 
providing  that  on  a  joint  Judgment  against 
several,  execution  must  be  Joint.  There  was 
a  joint  Judgment  against  Tanner  and  Ramey, 
though  Ramey  was  living  at  the  time  execu- 
tion Issued  against  Tanner  alone.  It  was 
held  that  the  execution  was  void.  In  the 
case  of  People's  Bank,  etc.,  v.  Barbour,  supra. 
It  was  held  that  an  execution  against  one 
who  was  dead  was  void  as  to  him.  In  discus- 
sing the  question,  the  court  used  the  follow- 
ing language:  "In  1  Freeman,  Executions,  { 
36,  it  is  said:  'When  one  of  several  judg- 
ment defendants  dies,  satisfaction  may  be 
sought  solely  by  seizing  the  persons  or  levy- 
ing on  the  personal  estate  of  the  survivors, 
in  which  cases  no  scire  facias  is  needful  to 
authorize  the  Issue  of  execution.  But  it  Is 
otherwise  It  the  heir  of  the  deceased  is  to 
be'  pursued.  In  order  that  the  execution  may 
conform  to  the  judgment  it  Issues  against  all 
the  defendants,  although  it  for  all  practical 
purposes,  amounts  to  qo  more  than  an  execu- 
tion against  the  survivors.'  See  to  same  ef- 
fect note  to  Hatcher  v.  Lord,  61  L.  R.  A. 
387.  Under  these  authorities,  the  execution 
which  Issued  on  April  13,  1903,  was  only  an 
execution  against  the  survivors.  It  was  not 
an  execution  which  had  any  legal  vitality  as 
to  Richard  N.  Barbour.  Being  void  as  to 
him,  it  was  a  nullity  so  far  as  his  estate  was 
concerned,  and,  being  a  nullity  as  to  him,  it 
did  not  stop  the  running  of  the  statute  of 
limitations."  In  that  case  the  court  simply 
referred  to  the  usual  form  in  which  execu- 
tions are  issued,  but  did  not  hold  that  If  that 
form  was  not  followed,  the  execution  was 
void.  In  the  case  under  consideration  the  ex- 
ecution sought  to  be  enjoined  was  issued  on 
the  joint  Judgment  against  Pat  and  Mike 


Rafferty.  There  Is  no  question  as  to  the 
identity  of  the  Judgment  or  of  the  execution. 
Had  the  execution  issued  against  both  Pat 
and  Mike  Rafferty,  It  would  have  been  void 
as  to  Mike,  who  was  dead,  though  still  bind- 
ing on  Pat  We  fail  to  see  by  what  principle 
of  Justice  Pat  Rafferty  may  complain  because 
the  clerk  did  not  do  a  void  thing,  which.  If 
it  had  been  done,  could  have  In  no  way  af- 
fected his  rights.  Formerly  section  405, 
which  was  section  435  of  the  old  Code,  read 
as  follows:  "The  death  of  part  of  the  de- 
fendants shall  not  prevent  execution  being 
issued,  which,  however,  shall  operate  alone 
on  the  survivors  and  their  property."  The 
language  of  the  latter  section  might  have  been 
interpreted  as  requiring  the  execution  to 
be  issued  against  the  dead  as  well  as  the 
living.  The  Legislature  must  have  meant 
something  by  changing  this  provision  so  as 
to  read  that:  "The  death  of  a  defendant 
shall  not  prevent  the  issuing  of  an  execution 
against  a  surviving  defendant"  There  is 
nothing  in  the  latter  section  to  Indicate  that 
in  issuing  the  execution  against  a  surviving 
defendant  It  must  also  be  issued  against  the 
joint  defendant  who  is  dead.  Indeed  it  con- 
templates the  issuing  of  such  execution 
against  the  surviving  defendant  alone. 
While  the  fact  that  the  execution  Issued 
against  the  dead  defendant  as  well  as  the 
survivor,  would  not  affect  Its  validity  so  far 
as  the  survivor  was  concerned,  neither  would 
its  validity  be  affected  by  the  fact  that  it 
Issued  against  the  survivor  alone.  To  hold 
otherwise  would  permit  an  execution  defend- 
ant to  escape  liability  on  a  technicality  al- 
together at  variance  with  the  modern  con- 
ception of  justice.' 

[2]  The  execution  of  1897  was  not  void  be- 
cause It  failed  to  show  the  credit  of  $110 
paid  March  1,  1883.  In  a  proper  proceeding 
It  might  have  been  quashed  to  the  extent  of 
the  excess,  but  to  that  extent  only.  Wiede- 
mann T.  Crawford,  149  Ky.  202,  147  S.  W. 
951. 

[3]  In  the  second  paragraph  of  her  original 
petition  Jennie  Rafferty  alleged  that  she  paid 
off  a  mortgage  lien  upon  two  of  the  tracts 
of  land  on  which  the  execution  was  Issued, 
and  claimed  that  her  lien  to  this  extent  was 
superior  to  that  of  defendants.  Defendants^ 
demurrer  to  this  paragraph  was  overruled. 
Thereafter  defendants  pleaded  the  flve-year 
statute  of  limitation,  to  which  plea  a  demur- 
rer was  sustained.  It  does  not  appear  that 
Jennie  Rafferty  took  either  an  assignment  of 
the  mortgage  or  the  notes.  She  did  not 
therefore  acquire  any  lieu  on  the  land,  and 
any  claim  that  she  may  have  had  was  neces- 
sarily barred  by  the  flve-year  statute  of  lim- 
itations. Duke  V.  Pigman,  etc.,  110  Ky.  758, 
62  8.  W.  867,  23  Ky.  Law  Rep.  209. 

No  other  question  Is  passed  on. 

Jndginent  reversed  and  cause  remanded  for 
proceedings  consistent  with  this  opinion. 
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SOUTHERN  INS.  CO.  et  aL  r.  MILLIQAN. 
(Court  of  Appeals  of  Kentucky.    June  3,  1913.) 

1.  cobporations  (j  80*)— satb  of  stock— 
False  Repbssektaiions. 

False  representations  by  an  agent  of  a  cor- 
poration selling  its  stock,  as  to  future  prospects 
of  the  corporation  and  the  future  value  of  the 
stock,  made  to  induce  a  purchase  of  stock,  are 
not  grounds  for  a  rescission  of  the  purchase. 

[E^.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  H  244,  246-264,  1407,  1407% ;  Dec. 
Dig.  i  80.*] 

2.  Corporations   (J  80*)— Sale   of   Stock- 
False  Repbesentationb. 

Though  corporations  issuing  public  state- 
ments concerning  their  assets  and  liabilities  to 
induce  a  purchase  of  the  capital  stock  are  not 
ordinarily  accountable  for  expressions  of  opin- 
ion as  to  the  future  prosperity  of  the  corpora- 
tion, a  defrauded  purchaser  oi  stock  is  entitled 
to  a  cancellation  where  he  made  the  purchase 
relying  on  false  statements  published  by  the 
corporation  showing  its  then  financial  condition. 
[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Die.  U  244,  246-264,  1407,  1*)7% ;  Dec 
Dig.  i  80.*J, 

3.  Corporations  (S  80*)- Saib  of  Stock  — 
False  Representations— "Surplus." 

A  statement  in  a  stock  subscription  paper 
that  the  corporation  has  a  surplus  fund  of  a 
designated  amount  conveys  to  purchasers  the 
idea  that  the  corporation  has  a  bona  fide  sur- 
plus to  the  amount  specified,  and  induces  a  pur- 
chaser to  believe  that  the  par  value  of  the  stock 
is  enhanced  in  value  by  the  amount  specified  as 
Burpliu. 

[E^d.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  {f  244,  246-2ftl,  1407,  140f  % ;  Dec. 
Dig.  {  80.* 

For  other  definitions,  see  Words  and  Phrases, 
Td.  8,  pp.  6816-68170 

4.  Corporations  (i  80*)— Sale  of  Stock  — 
Fraudulent  Representations. 

A  corporation  employing  an  agent  to  sell 
its  stock  is  bound  by  his  representations  con-* 
cerning  the  stock. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  {{  244,  246-204,  1407,  l^t% ;  Dec. 
Dig.  f  80.*I 

5.  Corporations  (j  80*)— Sale  of^took  — 
Fraudulent  Repbesentationb. 

A  purchaser  of  stock,  who  is  ignorant  of 
the  condition  of  the  corporation,  may  rely  on 
material  and  apparently  reasonable  representa- 
tions made  by  the  agent  of  the  corporation  em- 
ployed to  sell  stock,  concerning  the  value  of  the 
stocky,  the  solvency  of  the  corporation,  and  other 
existing  matters  relating  to  its  business,  man- 
agement, and  affairs. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  H  244,  246-264,  1407,  1407% ;  Dec. 
Dig.  i  80.*] 

6.  CoBPOBATioKB  (S  80*)— Salk  of  Stock  — 
Fraudulent  Representations. 

A  purchaser  of  stock  will  not  be  heard  to 
say  that  he  was  induced  to  purchase  by  the 
false  representations  of  an  agent  of  the  cor- 
poration, when  he  is  in  possession  of  informa- 
tion showing  that  the  representations  are  not 
true  or  putting  him  on  notice  as  to  their  falsity. 
[E!d.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  §|  244,  246-264,  1407,  1407% ;  Dec. 
Dig.  {  80.*] 

7.  cobporations  (j  80*)— sale  of  stock  — 
Fraudulent  Repeesentations. 

The-  false  representations  that  wUl  author- 
ise a  cancellation  of  stock  subscriptions  must, 
as  a  general  rule,  be  in  reference  to  past  or 
present  conditions  of  the  corporation  and  not 


mere  expressions  of  opinion  as  to  the  fntur* 
prospects  of  the  corporation. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  U  244,  246-264,  1407,  1407% ;  Dec 
Dig.  i  80.*] 

8.  Corporations  (§  80*)- Salb  of  Stock  — 
Fraudulent  Representations. 

An  agent  of  a  corporation  employed  to  sell 
its  stock,  who  falsely  represents,  to  induce  a 
purchase,  that  a  third  person,  a  well-known  and 
good  business  man  in  the  commtmity,  has  sub- 
scribed for  stock,  and  that  the  corporation  is 
paying  27  per  cent,  on  the  investment,  makes 
false  representations  of  existing  facts,  and  the 
purchaser  relying  thereon  may,  on  discovering 
the  falsity,  obtain  a  cancellation  of  the  pur- 
chase. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  § S  244,  246-264,  1407,  1407%  ;  Dec. 
Dig.  {  80.*] 

9.  Subrogation  (|  4*)— IiiABiLrrT  on  Notb— 
Bona  Fxdb  Pubchaseb. 

A  bank  purchasing  notes  given  to  a  corpora- 
tion by  a  purchaser  of  stock  before  maturity  in 
the  ordinary  course  of  business,  and  without  no- 
tice of  infirmity  in  them,  and  issuing  to  the  cor- 
poration certificates  of  deposit,  is  unaffected  by 
a  cancellation  of  the  purchase  on  the  ground  of 
fraudulent  representations  inducing  the  pur- 
chase, but  the  purchaser  Is  entitled  to  the  bene- 
fit of  the  certificates  of  deposit 

[Ed.  Note.— For  other  cases,  see  Subrogation, 
Cent  Dig.  {{  12-15;  Dec  Dig.  |  4.*] 

Appeal  from  Circuit  Court,  Butler  County. 

Action  by  G.  H.  Mllllgan  against  the  South- 
em  Insurance  Company  and  the  Woodbury 
Deposit  Bank.  Prom  a  Judgment  for  plain- 
tiff, defendants  appeal.  Affirmed  on  the  ap- 
peal of  defendant  Insurance  Company,  and 
reversed  on  the  appeal  of  defendant  Bank, 
with  dlrectiona 

W.  A.  Helm,  of  Morgantown,  and  Logan 
&  Hazellp,  of  Frankfort,  for  appellant 
Southern  Ins.  Co.  Herdman  &  Gardner,  of 
Bowling  Green,  for  appellant  Woodbury  De- 
posit Bank.  G.  V.  Willis  and  N.  T.  Howard, 
both  of  Morgantown,  for  appellee. 

OARROLL,  J.  On  September  7,  1911,  the 
appellee,  Mllllgan,  subscribed  for  100  shares 
of  the  capital  stock  of  the  appellant  South- 
ern Insurance  Company,  and  signed  two  sub- 
scription papers,  each  being  for  50  shares 
of  stock,  and  each  a  duplicate  of  th6  other 
except  as  to  the  maturity  of  the  notes  given 
by  appellee  in  payment  of  the  subscription. 
The  subscription  paper  reads:  "Stock  sub- 
scribed to  the  Southern  Insurance  Co.,  Nash- 
ville, Tenn.  Par  value  of  each  share,  ten 
dollars.  Surplus  on  each  share,  twenty 
dollars.  Authorized  capital  stock,  five  hun- 
dred thousand  dollars.  I,  G.  H.  MiUlgau, 
of  Round  Hill,  Ky.,  hereby  subscribe  for 
fifty  shares  of  the  capital  stock  of  the  South- 
ern Insurance  Co.,  to  be  fully  paid  and  non- 
assessable, for  wliich  I  agree  to  pay  fif- 
teen hundred  dolars,  being  at  the  rate  of 
$30  a  share.  No  certificate  of  stock  shall 
be  Issued  until  the  comjMiny  has  received 
payment  In  full  for  the  shares  herein  sub- 
scribed for  at  the  prices  named  herein.     No 
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conditions  or  agreements  otber  than  tbose 
printed  and  written  herein  shall  be  binding 
on  the  company.  This  subscription  Is  sub- 
ject to  acceptance  by  the  company.  Pay- 
ments to  be  made:  Fifteen  hundred  dollar 
note  to  be  paid  on  or  before  March  7,  1913. 
Witness,  A.  A,  Strelt  Date,  Sept  7th, 
1911." 

The  two  notes  executed  by  appellee  were 
worded  the  same,  except  as  to  the  time  of 
payment;  each  note  being  for  $1,500,  one 
maturing  6  months  after  date  and  the  oth- 
er 12  months  after  date.  A  few  days  after 
the  execution  of  these  notes,  they  were  pur- 
chased from  the  Insurance  company,  In  the 
regular  course  of  business,  by  the  Woodbury 
Deposit  Bank,  and  soon  thereafter  there  was 
Issued  to  appellee  two  certlflcates  of  stock 
In  the  Insurance  company,  each  showing  that 
he  was  the  owner  of  "50  shares  of  $10  each 
of  the  capital  stock"  of  the  Insurance  com- 
pany. In  November,  1911,  appellee  brought 
this  suit  against  the  Insurance  company  and 
the  Woodbury  Deposit  Bank,  tendering  to 
the  company  the  certificates  of  stock  Issued, 
and  asking  that  the  notes  executed  by  him 
be  canceled,  and  that  the  Woodbury  Deposit 
Bank  and  the  Insurance  company  be  re- 
strained from  transferring  or  disposing  of 
the  notes. 

This  relief  was  sought  upon  the  ground 
that  A.  A.  Strelt,  the  agent  of  the  insurance 
company,  with  whom  the  contract  was  made, 
at  tile  time  of  the  transaction  falsely  and 
fraudulently  represented  that  the  par  value 
of  the  stock  that  would  be  delivered  would 
be  $3,000,  when  In  fact  the  par  value  of 
the  stock  was  $1,000;  and  that  the  Insur- 
ance company  was  paying  an  annual  divi- 
dend of  27  per  cent,  on  the  stock,  when  In 
fact  It  bad  never  paid  any  dividend;  and 
that  John  M.  Carson  and  others  had  pur- 
chased stock  in  the  company,  when  in  truth 
Carson  had  never  purchased  any  stock ;  and 
that  the  value  of  the  stock  would  double  in 
12  months;  and  that  the  price  of  the  stock 
would  advance,  and  that  If  he  did  not  buy 
at  once  he  could  not  get  It  later  at  $30  a 
share,  when  in  fact  the  stock  both  after  and 
since  had  been  sold  by  the  company  at  less 
than  $30  a  share.  He  further  averred  that 
when  the  contract  was  entered  Into  he  had 
no  information,  and  no  means  of  obtaining 
Information,  except  from  the  agent  Strelt 
as  to  the  truth  of  any  of  the  representations 
that  he  made,  and  that  he  was  Induced  by 
these  representations  to  enter  Into  the  con- 
tract For  answer  to  this  petition  the  Insur- 
ance company  denied  that  its  agent  made 
any  false  or  fraudulent  representations  to 
appellee,  or  that  appellee  was  Induced  to 
enter  into  the  contract  by  reason  of  any 
fake  representations  or  statements  made  by 
the  agent  It  further  set  up  that  appellee, 
at  the  time  he  subscribed  for  the  stock,  was 
fully  advised  of  the  condition  of  the  com- 
pany and  the  value  of  the  stock,  and  there 


was  no  fraud  or  overreaching  or  misrepre- 
sentation practiced  in  selling  the  stock  to 
him.  The  Woodbury  Deposit  Bank  also  filed 
an  answer  In  which  it  asserted  that  it  pur- 
chased the  notes  In  good  faith,  for  a  valu- 
able consideration,  before  maturity,  and  ask- 
ed that  it  be  protected  In  its  purchase.  Up- 
on hearing  the  case  the  lower  court  entered 
a  Judgment  canceling  the  notes  and  also 
the  certificates  of  stock,  as  well  as  the 
certlflcates  of  deposit  Issued  by  the  Wood- 
bury Deposit  Bank  to  the  Insurance  com- 
pany. From  this  Judgment  the  Insurance 
company  and  the  bank  prosecute  this  appeaL 

No  person  was  present  when  the  sale  of 
the  stock  to  appellee  was  made,  except  him- 
self and  the  agent  Strelt  Appellee  testifies 
that  Strelt,  who  was  a  stranger  to  him,  came 
with  a  letter  of  Introduction  from  his  friend. 
Dr.  Cherry ;  that  Strelt  showed  him  papers 
and  circulars  setting  forth  the  standing  of 
the  company,  and  told  him  that  John  M. 
Carson  and  others  had  bought  stock,  and 
that  the  stock  would  double  Itself  In  value 
in  12  months,  and  was  worth  $30  a  share; 
that  the  stock  was  nonassessable  and  was 
paying  27  per  cent  dividend,  not  on  the  par 
value  of  the  stock,  but  on  the  Investment 
and  that  the  company  would  pay  the  next 
dividend  In  January,  1912;  that  he  bought 
100  shares  and  was  to  pay  $30  per  share  for 
it,  and  was  under  the  Impression  when  he 
bought  the  stock  that  the  par  value  of  the 
stock  was  $30  per  share,  and  did  not  learn 
that  it  was  only  $10  per  share  until  some 
time  later;  that  at  the  time  he  bought  the 
stock  he  did  not  have  any  means  or  oppor- 
tunity of  learning  the  value  of  the  stock  or 
the  financial  condition  of  the  company,  or  of 
ascertaining  the  truth  of  what  Strelt  told 
him,  and  relied  on  the  representations  made 
by  Strelt 

A.  A.  Strelt  testified  that  he  was  selling 
stock  for  the  company,  and  tliat  he  told  ap- 
pellee that  the  company  was  In  a  position 
to  pay  a  dividend  the  1st  of  January,  but 
did  not  tell  him  It  would  do  so,  and  further 
told  him  that  the  company  was  on  a  gross 
earning  basis  of  27  per  cent  on  the  par  value 
of  the  stock,  and  that  as  near  as  he  could 
figure  from  the  statements  the  dividends 
would  be  12  per  cent  or  15  per  cent  on  the 
par  value,  but  that  the  matter  of  paying 
dividends  was  entirely  with  the  board  of 
directors.  He  further  said  that  he  did  not 
tell  him  that  the  stock  would  double  in  value 
In  12  months,  but  did  tell  him  that  John  M. 
Carson  had  taken  25  shares  of  stock. 

John  M.  Carson  testifies  that  Strelt  tried 
to  get  him  to  purchase  some  of  the  stock, 
but  that  he  declined  to  take  any  of  it 

It  Is  also  shown  by  the  evidence  that  the 
company,  although  a  solvent  and  going  con- 
cern when  the  transaction  was  had  with  ap- 
pellee and  when  the  evidence  was  taken  In 
May,  1912,  had  never  declared  or  paid  any 
dividends,  and,  although  It  had  a  paid-up 
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capital  stock  of  1166,460,  Its  BurpluB  fnnd 
in  1911  was  only  (17,533.13.  It  wUl  thus  be 
seen  that  there  is  not  material  difference 
between  the  evidence  of  appellee  and  Strelt 
as  to  the  representations  made  by  Strelt  in 
regard  to  dividends,  and  it  appears  without 
contradiction  that  Carson  had  not  purchased 
any  stock  in  the  company,  and  that  the  com- 
pany had  never  paid  any  dividends. 

[1]  We  may  put  aside  as  not  controlling 
the  representations  made  by  Strdt  as  to  the 
future  prospects  of  the  company  and  the 
future  value  of  its  stock.  These  representa- 
tions tall  within  the  general  rule  (to  which, 
however,  there  are  some  exceptions)  that 
representations  made  by  an  agent  under  cir- 
cumstances like  those  shown  in  this  case 
will  be  treated  as  mere  expressions  of  opin- 
ion, not  having  sufficient  weight  to  induce 
the  purchaser  to  make  the  investment.  It 
is  also  said  by  counsel  for  the  insurance 
comiwny  that  any  representations  made  by 
Strelt  that  the  par  value  of  the  stock  was 
(30,  or  that  the  stock  was  worth  (30,  should 
be  put  aside  because  they  contradict  the 
written  contract  delivered  by  Strelt  to  ap- 
pellee, and  which  shows  on  its  face  that  the 
par  value  of  the  stock  was  only  |10  per 
share.  It  is  true  that  the  paper  designated 
"subscription  for  stock,"  signed  by  appellee, 
and  which  may  be  treated  as  the  contract 
between  the  parties,  contained  on  its  face 
the  words  "par  value  of  each  share  $10," 
but  immediately  under  these  words  are  the 
further  words  "surplus  on  each  share  $20." 
So  that,  although  appellee  could  not  say  in 
contradiction  of  this  paper  that  he  believed 
the  par  value  of  each  share  was  $30,  it  is 
yet  apparent  that  the  statement  that  the  sur- 
plus on  each  share  was  $20  was  calculated 
to  mislead  and  deceive  a  purchaser  into 
the  belief  that  the  actual  value  of  the  shares 
was  in  fact  $30,  when  in  truth  the  actual 
value  was  less  than  $12,  as  the  surplus  was 
less  than  $2  a  share  in  place  of  $20. 

[2]  Corporations  that  Issue  public  state- 
ments concerning  their  assets  and  liabilities 
with  the  purpose  of  inducing  subscriptions 
to  the  capital  stock  should  carefully  abstain 
from  making  any  false  or  deceptive  repre- 
sentations in  respect  to  these  material  mat- 
ters. The  public  generally  who  invest  money 
in  corporate  stocks  and  securities  are  almost 
necessarily  limited  in  their  information  as 
to  the  financial  condition  of  the  corporation 
to  the  papers  and  circulars  that  it  distributes 
for  the  information  of  the  investing  public; 
and,  while  corporations  are  not  ordinarily 
to  be  held  accountable  for  expressions  of 
opinion  as  to  the  future  prosperity  of  the 
concern,  the  defrauded  purchaser  who  sub- 
scribes for  stock  should  not  be  defeated  in 
bis  efforts  to  obtain  a  cancellation  of  his  sub- 
scription when  It  is  made  to  appear  that 
be  made  the  purchase  on  the  faith  of  the 
truthfulness  of  statements  published  by  the 
corporation  showing  its  then  financial  con- 


dition. Prewltt  V.  Trimble,  92  Ky.  176,  17  S. 
W.  356,  13  Ky.  Law  Rep.  581,  36  Am.  St  Rep. 
586;  Oil  City  Land  &  Improvement  Co.  v. 
Porter,  99  Ky.  254,  85  S.  W.  643,  18  Ky. 
Law  Rep.  151;  Welsslnger  Tobacco  Co.  v. 
Van  Buren,  135  Ky.  759,  123  S.  W.  2S9,  135 
Am.  St.  Rep.  502;  Allen  v.  Neale,  134  Ky. 
690,  121  S.  W.  612;  Long  v.  Donghitt,  142 
Ky.  427,  134  S.  W.  453. 

[3]  We  also  think  that  a  statement  on  a 
subscription  paper  that  the  corporation  has 
a  surplus  fund  in  a  designated  amount  is 
intended  to  convey  to  purchasers  the  idea 
that  the  corporation  has  in  fact  a  bona  fide 
surplus  in  the  amount  specified,  and  this 
statement  would  undoubtedly  have  weighty 
Influence  in  inducing  a  contemplated  pur- 
chaser to  subscribe  for  stock,  as  he  would 
naturally  and  reasonably  believe  that  the  par 
value  of  each  share  of  stock  was  enhanced 
In  value  in  the  amount  specified  as  surplus. 
The  word  "surplus"  in  the  connection  it  was 
used  on  this  subscription  paper  might  rea- 
sonably and  naturally  be  understood  to  mean 
that  the  corporation  had  money  or  property 
of  value  equal  to  the  amount  designated  as 
surplus,  and  that  its  capital  stock  was  en- 
hanced in  the  amount  of  this  sum.  Taking 
these  propositions  as  a  basis,  it  is  strongly 
urged  by  counsel  for  appellee  that  the  mis- 
leading and  deceptive  statement  as  to  the 
surplus  on  the  face  of  the  subscription  paper 
is  in  itself  a  sufficient  reason  for  canceling 
the  contract  on  the  ground  that  it  was  ob- 
tained by  fraud,  and  we  would  be  inclined 
to  accept  this  view  if  the  pleadings  of  appel- 
lee were  sufflcienUy  broad  to  Justify  us  in 
putting  the  decision  on  this  ground;  but  as 
the  petition  states  distinctly  the  fraudulent 
representations  relied  on,  and  does  not  in- 
clude the  one  mentioned,  we  must  pass  it 
without  further  notice. 

Coming  now  to  the  representations  made 
by  the  agent  Independent  of  the  writing,  we 
find  it  virtually  admitted  that  he  did  repre- 
sent that  the  Insurance  company  was  on  a 
large  dividend-paying  basis,  and  that  John 
M.  Carson  had  subscribed  for  stock  in  the 
company.  The  argument  is  made  in  behalf 
of  the  Insurance  company  that  these  repre- 
sentations of  the  agent  should  not  be  consid- 
ered as  having  a  controlling  influence  In  in- 
ducing appellee  to  purchase  the  stock,  and 
therefore  do  not  furnish  sufilclent  grounds 
for  a  cancellation  of  the  contract  But  we 
do  not  agree  with  counsel  In  this  position. 

[4]  There  is  really  no  dissent  in  the  au- 
thorities that  the  agent  of  a  corporation  to 
solicit  subscriptions  speaks  for  the  corpora- 
tion, and  it  is  bound  by  all  the  representa- 
tions that  he  makes  concerning  the  stock  he 
has  for  sale. 

[6]  It  is  equally  well  settled  that  a  person 
desiring  to  subscribe  for  stock,  and  who  is 
Ignorant  of  the  condition  of  the  corporation, 
may  rely  on  material  and  apparentiy  rea- 
sonable representations  made  to  him  by  the 
agent  concerning  the  value  of  the  stock,  the 
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solvency  of  the  corporation,  and  other  exist- 
ing matters  relating  to  Its  bnslness,  manage- 
ment, and  affairs,  and  is  not  obliged  to  seek 
information  from  other  sources  or  make  any 
effort  to  verify  the  trath  of  the  representa- 
tions made  by  the  agent 

[6]  Another  generally  accepted  rule  Is  that 
a  party  will  not  be  heard  to  say  that  he  was 
induced  by  the  false  representations  of  an 
agent  to  subscribe  for  stock  when  he  is  In 
the  possession  of  Information  that  the  rep- 
resentations made  by  the  agent  are  not  true, 
or  has  been  put  on  notice  aa  to  their  falsity. 

[7]  It  is  also  held,  with  few  exceptions, 
that  the  false  representations  that  will  au- 
thorize a  cancellation  of  stock  subscriptions 
must  be  in  reference  to  past  or  present  con- 
ditions, and  not  be  mere  expressions  of  opin- 
ion as  to  what  the  future  prospects  of  the 
corporation  are.  Thompson  on  Corporations, 
vol.  1,  S§  714-732 ;  Cook  on  Corporations,  voL 
1,  {§  136-153, 349-^57 ;  German  National  Bank 
v.  Nagel,  82  S.  W.  433,  26  Ky.  Law  Bep.  748 ; 
Perkins  v.  Embry,  72  S.  W.  788,  24  Ky.  liaw 
Bep.  1090;  First  National  Bank  of  Stan- 
ford V.  Mattingly,  92  Ky.  660,  18  S.  W.  940, 
14  Ky.  Law  Rep.  68;  Southern  Development 
Co.  ▼.  SUva,  125  U.  S.  247,  8  Sup.  Ct  881. 
31  L.  Ed.  678.  Applying  now  these  principles 
to  the  facts  of  this  case,  we  have  no  diffi- 
culty in  reaching  the  conclusion  that  the 
agent  did  make  material  as  well  as  false 
representations  concerning  the  value  of  the 
stock  and  the  condition  of  the  insurance  com- 
pany to  appellee,  and  that  the  representa- 
tions exercised  a  controlling  influence  in  in- 
ducing him  to  buy  the  stock. 

[8]  Appellee  knew  nothing  about  the  con- 
dition of  the  insurance  company  before  he 
met  the  agent,  and  the  transaction  was 
closed  within  a  few  hours  after  appellee 
first  met  and  became  acquainted  with  him. 
During  the  negotiations  that  resulted  in  the 
purchase  of  the  stock,  appellee  bad  no 
means  or  opportunity  of  learning  anything 
about  the  value  of  the  stock  or  the  condition 
of  the  company,  except  from  the  agent  and 
the  papers  he  furnished,  nor  was  there  any- 
thing connected  with  the  transaction  that 
would  put  him  on  notice  that  the  represen- 
tations made  by  the  agent  or  contained  In 
the  papers  were  not  true.  The  agent  came 
to  him  with  a  letter  of  Introduction  from 
a  friend,  and  all  of  the  representations  that 
be  made  were  reasonable  and  were  of  a  na- 
ture calculated  to  induce  an  ordinarily  pru- 
dent business  man  to  Invest  in  the  enter- 
prise. The  agent  told  him,  for  example, 
that  John  M.  Carson,  who,  it  appears,  was 
a  well-known  and  good  business  man  in  that 
community,  had  subscribed  for  stock. 

It  Is  a  matter  of  common  knowledge  that 
persons  who  are  approached  with  proposi- 
tions relating  to  the  investment  of  money 
are  frequently  influenced  to  either  make  or 
decline  the  investment  by  knowledge  of  what 
some  friend  or  neighbor  or  acquaintance,  In 


wbose  bnslness  ability  Ottj  have  oonfldence, 
has  done  in  reference  to  the  same  character 
of  investment  That  agents  soliciting  sub- 
scriptions to  stock  appreciate  the  value  ot 
being  able  to  tell  persons  they  desire  to 
trade  with  that  this  or  that  Inflnoitlal  man 
in  the  community  has  made  a  like  invest- 
ment is  well  illustrated  by  what  took  place 
in  this  case.  Carson  testifies  that  "Streit 
said  to  me  that  if  I  would  buy  some  of  his 
stock,  as  well  as  I  can  remember,  as  much 
as  $260  worth,  and  would  use  my  influence 
to  aid  him  in  disposing  of  the  stock  to  other 
persons,  he  would  allow  me  $1  for  each 
share  we  sold,"  and  that,  "if  it  did  not  suit 
me  to  pay  for  the  stock,  the  company  would 
give  me  as  much  time  as  I  would  want  and, 
if  I  was  not  then  readiy  to  pay  for  it,  he 
would  see  that  the  time  was  extended  with- 
out troubling  me,  and  tliat  he  made  that 
offer  as  an  inducement  for  me  to  purchase 
some  stock  so  that  he  could  use  my  name 
with  people  as  having  purchased  it"  The 
false  statement  made  by  the  agent  in  refer- 
ence to  Carson  related  to  a  tact  tliat  bad 
passed,  and  was  obviously  made  for  the  pur- 
pose of  inducing  appellee  to  purchase  stock ; 
and  that  it  did  have  large  influence  in  ob- 
taining the  subscription  we  have  no  doubt 
Coles  V.  Kennedy,  81  Iowa,  360,  46  N.  W. 
1088,  25  Am.  St  Rep.  503. 

A  further  false  and  material  statement 
relating  to  an  existing  fact  was  made  by 
the  agent  when  he  told  appellee  that  the  com- 
pany was  paying  27  per  cent  on  the  invest- 
ment &nd  so  closely  connected  with  this  as 
to  make  it  almost  a  false  statement  of  an 
existing  fact  was  the  representation  that 
the  company  would  pay  a  dividend  in  Janu- 
ary, 1912.  It  of  course  needs  no  argument 
to  demonstrate  that  an  agent  proposing  to 
sell  stock  could  not  make  any  representa- 
tions concerning  it  that  would  be  more  at- 
tractive to  a  prospective  purchaser  than 
the  statement  that  it  was  paying  and  would 
pay  large  dividends,  and  it  is  not  to  be 
'doubted  ttiat  the  representations  the  agent 
made  to  appellee  in  reference  to  the  divi- 
dends this  corporation  had  and  would  pay 
had  a  controlling  influence  in  inducing  him 
to  purchase  the  stock.  But  passing  the  rep- 
resentations as  to  the  dividend  that  the 
company  would  pay  in  January,  1912,  the 
false  representation  concerning  the  dividend 
the  company  was  paying  at  the  time  the  con- 
tract was  entered  into  is  sufficient  in  itself 
to  Justify  a  cancellation  of  the  contract 

[I]  On  the  appeal  of  the  bank,  the  evi- 
dence shows  that  the  notes  executed  by  ap- 
pellee to  the  Insurance  company  were  pur- 
chased and  discounted  by  the  bank  before 
the  maturity  of  the  notes,  and  in  the  ordi- 
nary course  of  business,  without  notice  on  the 
part  of  the  bank  of  any  infirmity  in  the 
notes.  It  is  shown  that  the  bank  did  not 
p&y  the  proceeds  of  the  notes  to  the  insur- 
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8  nee  company  but  retained  It  as  a  time  de- 
posit, issuing  to  the  insurance  company  cer- 
tificates of  deposit  Under  these  facts,  the 
purchase  by  the  bank  of  the  notes  is  not 
affected  by  the  cancellation  of  the  contract 
between  appellee  and  the  insurance  com- 
pany, but  appellee  in  the  transaction  with 
the  bank  takes  the  place  of  the  insurance 
company.  In  other  words,  he  Is  entitled  to 
the  benefits  of  the  certificates  of  deposit  Is- 
sued by  the  bank  to  it,  and  so,  when  the  cer- 
tificates of  deposit  fall  due,  be  will  be  &x- 
tltled  to  receive  from  the  bank  the  amount 
of  money  represented  by  them. 

Wherefore  the  judgment  on  the  appeal  of 
the  insurance  company  is  affirmed,  and  on 
the  appeal  of  the  bank  is  rerersed,  with 
directions  to  enter  a  Judgment  not  inconsist- 
ent with  this  opinion. 


WILSON  T.  HITE'S  EX'B. 

(Court  of  Appeals  of  Kentucky.     May  27, 
1918.) 

1.  Afpbai.  and  Ebbob  (f  468*)— Sttfersedeab 
Bond  —  Appboval  bt  Olebk  or  Oouxx— 

AUTHOBIXy. 

A  supersedeas  bond,  approved  b^  the  clerk 
of  the  trial  court  before  the  overruhng  of  mo- 
tion for  new  trial  and  the  granting  of  an  ap- 
peal prayed  for,  is  void  as  a  statutoiy  bond, 
and  imposes  no  liability  on  the  surety. 

[Ed.  Mote. — ^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  2229;    Dec.  Dig.  {  468.*] 

2.  Apfeal  and  Ebbob  (S  468*)— Sitpebsbdkas 
Bond— Appbovai.  bt  Clebk  of  Coubt^Au- 

THOBITT. 

Where  a  surety  signed  and  delivered  to  the 
clerk  of  the  trial  court  a  supersedeas  bond  be- 
fore the  overruling  of  motion  for  new  trial  and 
granting  an  appeal,  on  the  understanding  that 
the  clerk,  on  the  overruling  of  the  motion  and 
the  granting  of  an  appeal,  should  accept  and 
approve  the  bond  and  issue  a  stay  order,  and 
the  clerk  on  the  overruling  of  the  motion  and 
the  granting  of  an  appeal  approved  the  bond 
and  issued  a  stay  order,  the  bond  was  a  valid 
statutory  bond. 

[Ed.  Note. — B^or  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  2229;    Dec.  Dig.  {  468.*] 

8.    INDKMNITT    (J    9*)— CoNTBACTS— CONSTBCO- 

TiON— Scope  of  I/Iability. 

A  bond  to  indemnify  a  surety  on  a  super- 
sedeas bond,  conditioned  on  holding  the  surety 
harmless  and  reimbursing  him  for  any  amount 
that  he  may  be  required  to  pay  on  the  bond, 
indemnifies  the  surety  not  only  against  any 
money  that  be  may  have  to  pay  on  account  of 
his  suretyship,  but  also  saves  him  harmless 
against  any  liability  that  he  may  incur,  and 
the  surety,  suffering  any  loss  or  incurring  liabil- 
ity by  reason  of  his  suretyship,  has  recourse  on 
the  indemnity  bond. 

[Ed.  Note. — For  other  cases,  see  Indemnity, 
Cent  Dig.  U  16,  17;    Dec.  Dig.  {  9.*] 

4.  INDEMNITT     (I     11*)  —  lilABILITT  —  DlS- 
CBABOE. 

A  bolder  of  a  Judgment  affirmed  on  ap- 
peal brought  an  action  on  the  supersedeas  bond, 
which  was  on  bis  motion  dismissed  without 
prejudice.  Thereafter  he  assigned  bis  interest 
in  the  judgment  to  a  third  person,  and  the  sure- 
ty gave  in  good  faith  to  the  third  person  a 
note  for  the  amount  of  the  judgment  in  set- 


tlement thereof.  The  surety,  at  the  time  he 
executed  the  bond,  bad  considerable  means,  but 
he  had  lost  some  of  his  property  and  could  not 
pay  the  note  at  the  time  it  was  executed,  and 
no  effort  was  made  to  collect  the  note  from 
him.  A  recovery  on  the  bond  could  not  be 
defeated.  Held,  that  the  surety  incurred  a  lia- 
bility'within  an  indemnity  bond  to  bold  him 
harmless  and  reimburse  him  for  all  amounts 
that  he  might  be  required  to  pay  by  reason  of 
his  suretyship,  and  he  could  recover  from  the 
indemnitor  the  amount  of  the  judgment 

[Ed.  Note.— For  other  case^  see  Indemnity, 
Cent  Dig.  f§  21-25;    Dec.  Dig.  t  11*1 

5.  Pbincipal  and  Subett  (J  184*)  —  Reme- 
dies OF  Stjbett  Against  Pbincipal. 

A  surety,  who  satisfies  the  creditor  of  bis 
principal  by  executing  in  good  faith  his  note, 
may  assert  the  amount  tor  which  he  executed 
the  note  as  a  valid  demand  against  his  princi- 
pal. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  iS  701-708;  Dec  Dig.  { 
184.*] 

6.  Indemnitt  (f  11*)— Rights  of  Pabties. 

An  indemnitee  may  not,  by  a  settlement  of 
a  demand,  defeat  pending  litigation  or  negotia- 
tions between  the  creditor  and  the  indemnitor, 
through  which  he  may  be  saved  from  loss,  or 
enter  into  an  agreement  with  the  creditor  by 
which  the  creditor  accepts  a  note  merely  for 
the  purpose  of  making  a  claim  that  the  indem- 
nitee may  present  against  his  indemnitor. 

[Ed.  Note. — For  other  cases,  see  Indemnity, 
Cent  Dig.  ii  21-25;    Dec  Dig.  {  11,*] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Chancery  Branch,  First  Division. 

Action  by  George  H.  Wilson  against  W.  W. 
Hite's  Executor,  to  establish  a  claim  against 
the  estate.  From  a  Judgment  sustaining  ex- 
ceptions to  the  claim,  claimant  appeals.  Re- 
versed, with  directions. 

O'Doherty  &  Yonts  and  Walter  S.  Men- 
del, all  of  Louisville,  for  appellant  Hum- 
phrey, MIddleton  &  Humphrey,  of  Louisville, 
for  appellee. 

CARROLL,  J.  In  September,  1906,  George 
EX  Hazzard  obtained  a  Judgment  in  the 
Meade  circuit  court  against  the  Louisville  & 
EvansvlUe  Packet  Company,  a  corporation, 
for  the  sum  of  $6,000.  A  motion  for  a  new 
trial  was  made  In  due  time,  but  was  not 
disposed  of  by  the  court  until  January,  1907, 
when  it  was  overruled.  Thereupon  an  appeal 
was  prosecuted  by  the  Packet  Company  to 
this  court,  and  the  Judgment  of  the  lower 
court  affirmed.  At  the  time  of  the  trial  in 
the  Meade  circuit  court,  George  H.  Wilson, 
the  appellant,  was  connected  In  some  man- 
ner with  the  Packet  Company,  and  signed  as 
surety  a  supersedeas  bond  executed  by  the 
Packet  Company  when  It  prosecuted  Its  ap- 
peal from  the  Judgment  In  favor  of  Hazzard. 
It  appears  that  Wilson  signed  this  super- 
sedeas bond  under  an  agreement  with  Hite, 
who  was  an  officer  and  the  principal  owuor 
of  the  Packet  Company,  that  he  would  pro- 
tect him  against  loss  on  account  of  his  sure- 
tyship, and  in  1908  HIte  executed  and  de- 
livered to  Wilson  the  following  bond  of  In- 
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demnlty:  'This  writing  wltnessefh:  That 
whereas,  George  H.  Wilson  became,  at  the 
reqnest  of  the  writer,  W.  W,  Hlte,  surety 
on  a  supersedeas  bond  in  the  case  of  Haz- 
zard  T.  Louisville  &  ETansrille  Packet  Com- 
pany, pending  In  the  Meade  clrcnit  court,  In 
order  that  said  case  might  be  appealed  to 
the  Court  of  Appeals  of  Kentucky,  the  said 
W.  W.  Hlte  being  the  principal  owner  and 
holder  of  stock  in  the  said  LoulsriUe  & 
ETansTUle  Packet  Company,  and  whereas  the 
said  W.  W.  Hlte  agreed  and  promised  said 
George  H.  Wilson  to  indemnil^  and  hold  the 
said  WUson  entirely  harmless  and  to  reim- 
burse the  said  Wilson  for  any  and  all 
amounts  that  said  Wilson  may  be  required 
to  pay  by  reason  of  said  supersedeas  bond: 
Now,  I,  W.  W.  Hite,  for  and  In  consideration 
of  the  premises,  do  hereby  agree  and  bind 
myself,  my  executors  and  administrators,  to 
pay  any  and  all  sums  that  George  H.  Wil- 
son, or  his  heirs,  executors  or  administrators 
may  hare  to  pay  by  reason  of  said  super- 
sedeas bond,  and  on  account  of  Judgment  ren- 
dered in  said  action  of  Bazzard  t.  Louis- 
ville &  EvansviUe  Packet  Company,  and  I 
agree  and  bind  myself  to  see  that  the  said 
George  H.  Wilson  is  held  entirely  harmless 
in  said  matter."  Upon  the  affirmance  of  the 
case  of  Hazzard  t.  Packet  Company  in  this 
court  an  execution  was  issued  on  the  Judg- 
ment in  the  Meade  circuit  court ;  but  as  the 
Packet  Company  was  then  insolvent,  the  ex- 
ecution against  it  was  returned  "No  property 
found."  Thereupon  Hazzard  brought  suit 
against  WUson  in  the  Jefferson  circuit  court 
upon  the  supersedeas  bond  executed  by  him. 
While  this  suit  was  pending  in  the  Jefferson 
circuit  court,  and  in  August,  1906,  Hazzard 
assigned  In  writing  to  George  W.  Check  all 
of  his  right,  title,  and  interest  in  the  Meade 
county  Judgment,  and  on  November  28,  1908, 
while  the  suit  was  yet  pending,  Wilson  ex- 
ecuted to  Check,  in  settlement  of  his  liability 
under  the  Judgment,  his  note  for  $6,215.15. 
Some  time  after  this  W.  W.  Hlte  died,  and  in 
the  suit  to  settle  his -estate  Wilson  asserted 
a  claim  against  the  estate  in  the  amount  of 
the  note  he  had  executed  to  Check,  and  ask- 
ed that  he  have  allowed  to  him  the  amount 
thereof  out  of  the  estate  of  Hite.  The  ex- 
ecutor of  Hite  filed  exceptions  to  his  claim, 
and  when  the  matter  came  on  for  hearing  the 
lower  court  sustained  the  exceptions,  and  I 
Wilson  prosecutes  this  appeal. 

The  two  grounds  relied  on  by  counsel  for  j 
Hite's  estate  why  the  claim  asserted  by  fWil- ' 
son  should  not  be  allowed  are:    (1)  That  the  | 
supersedeas  bond  was  void,  and  Wilson  in- 1 
curred  no  liability  thereunder;   (2)  if  be  was 
liable,  he  had  not  suffered  any  loss  by  rea-| 
son  of  signing  it,  and  therefore  could  not  as- 
sert any  claim  for  indemnity  against  Hite's 
estate  by  virtue  of  the  bond  of  indemnity 
executed  to  him  by  Hite.  I 

Of  course  if  the  supersedeas  bond  was  void,  j 
it  imposed  no  liability  oa  Wilson,  and  there- ! 


fore  Wilson  could  hare  no  clahn  against 
Hite's  estate  on  the  bond  executed  by  Hite 
to  save  him  harmless,  but  we  do  not  agree 
with  counsel  that  the  supersedeas  bond  was 
void,  or  that  Wilson  did  not  incur  any  liabil- 
ity by  signing  it  The  argument  in  support 
of  the  proposition  that  the  bond  was  void  is 
rested  on  the  grotmd  that  it  was  signed  by 
Wilson  before  the  motion  for  a  new  trial  was 
overruled,  and  before  an  appeal  was  prayed 
or  granted  from  the  Judgment  in  favor  of 
Hazzard  against  the  Packet  Company. 

The  circumstances  surrounding  the  execu- 
tion of  the  bond,  and  about  which  there  is 
no  dispute,  are  these:  Wilson,  who  was 
in  Meade  county  when  the  Judgment  on  the 
verdict  against  the  Packet  Company  was 
entered,  was  anxious  to  r^um  to  his  home 
in  Louisville,  and  did  not  want  to  return 
again  to  Meade  county  for  the  purpose  of 
signing  as  surety  the  supersedeas  bond  that 
the  Packet  Company  contemplated  giving  to 
stay  the  Judgment,  pending  the  appeal,  if 
its  motion  for  a  new  trial  was  overruled, 
and  BO  he  requested  the  clerii  to  permit  tiim 
to  then  and  there  sign  the  supersedeas  bond, 
but  the  clerk  told  him  that,  as  the  motion 
for  a  new  trial  had  not  been  disposed  of, 
and  as  no  appeal  had  been  prayed  or  granted, 
he  could  not  then  accept  a  supersedeas  bond. 
However,  upon  the  insistence  of  Wilson 
that  he  be  saved  if  possible  another  trip,  the 
clerk  told  him  that  he  would  prepare  the 
bond  and  let  him  sign  it,  and  he  (the  cleric) 
would  keep  it  until  the  motion  for  a  new 
trial  was  ruled  on,  and  if  the  motion  was 
overruled,  and  an  appeal  prayed  and  granted, 
he  would  then  accept  and  approve  the  bond 
and  issue  an  order  of  supersedeas  thereon, 
staying  proceedings  on  the  Judgment  Un- 
der these  circumstances,  the  supersedeas 
bond  was  prepared  and  signed  by  the  Packet 
Company  as  principal  and  by  Wilson  as 
surety,  and  left  in  the  possession  of  the 
clerk,  and  in  January,  1907,  after  the  ino- 
tlon  for  a  new  trial  had  been  overruled  and 
an  appeal  prayed  and  granted,  the  clerk 
formally  accepted  and  attested  the  super- 
sedeas bond  and  Issued  the  order  of  super- 
sedeas. 

[1]  It  Is  conceded  that  the  clerk  had  no 
authority  to  accept  the  supersedeas  bond  in 
October,  1906,  or  until  after  the  motion  for 
a  new  trial  had  been  overruled  and  an  ap- 
peal had  been  prayed  and  granted,  and  it 
cannot  be  doubted  that  if  the  supersedeas 
bond  had  been  accepted  and  approved  in 
October,  it  would  have  been  void  as  a  stat- 
utory bond  and  have  imposed  no  liability  up- 
on the  surety.  Jones  v.  Green,  12  Bush,  127; 
American  Accident  Co.  v.  Beigart,  92  Ky. 
142,  17  S.  W.  280,  13  Ky.  Law  Rep.  442; 
Leonard  v.  CowUng,  121  Ky.  631,  87  S.  W. 
812,  89  S.  W.  131,  27  Ky.  Law  Bep.  1069, 
28  Ky.  Law  Rep.  145;  Asher  t.  Comett,  126 
Ky.  569,  104  S.  W.  347,  31  Ky.  Law  Rep.  957; 
Turner  t.  WickUffe,  146  Ky.  776,  143  S.  W. 
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406;  Torbltt  &  Castieman  ▼.  Mlddlesboro 
Grocery  C!o.,  147  Ky.  343,  144  S.  W.  16. 

What  tbe  liability  of  a  surety  on  socb  a 
bond  would  be  If  It  could  be  treated  as  a 
common-law  obligation  it  is  not  necessary  to 
determine,  but  we  may  observe  that  there 
are  cases  holding  that,  although  a  bond  be 
of  mo  force  or  effect  as  a  statutory  bond,  it 
may  be  obligatory  upon  the  surety  aa  a  com- 
mon-law obligation.  Spooner  v.  Best,  8  Ky. 
Law  Rep.  106;  Cotton  v.  Wolf,  14  Bush,  238 ; 
Clay  T.  Bdwards,  84  Ey.  648,  2  S.  W.  147. 

[2]  As  it  conclusively  appears  that  the 
bond  was  not  formally  accepted  or  approved 
In  October  or  until  the  clerk  did  have  au- 
thority to  accept  and  approve  it,  the  question 
arises.  Did  the  clerk  have  the  right  to  hold 
the  bond  conditionally  or  as  an  escrow  until 
the  conditions  arose  that  authorized  him  to 
accept  it,  and  did  his  acceptance  then  have 
the  same  effect  as  if  the  bond  had  been  then 
executed?  We  think  there  can  be  no  doubt 
that  Wilson  in  October  might  have  left  with 
the  clerk  a  power  of  attorney  authorizing  the 
clerk  to  sign  his  name  to  a  supersedeas  bond 
at  any  time  subsequent  thereto  when  the 
clerk  might  legally  take  the  bond,  and  there 
seems  to  be  no  materfal  difference  between 
what  happened  here  and  what  would  have 
happened  if,  in  place  of  signing  this  bond  and 
leaving  it  with  the  clerk,  Wilson  bad  signed 
a  iMwer  of  attorney  and  left  it  with  the 
clerk.  What  occurred  was  in  substance  a 
direction  by  Wilson  to  the  clerk  to  accept  the 
paper  as  a  bond  when  the  time  arrived  that 
it  could  be  so  accepted.  In  other  words, 
leaving  the  paper  with  tbe  clerk  was  in 
effect  the  same  as  If  It  had  been  left  by  Wil- 
son with  a  third  party  to  be  handed  to  the 
clerk  when  the  time  for  its  execution  arrived. 
Under  the  arrangement  between  Wilson  and 
the  clerk  the  bond  merely  remained  in  the 
office  of  the  clerk  as  a  paper  without  bind- 
ing force  or  effect  on  the  parties  who  signed 
it  until  it  was  accepted  by  the  clerk.  Hav- 
ing this  view  of  the  matter,  and  it  being  the 
settled  law  in  this  state  that  a  bond  may  be 
left  with  the  clerk  to  become  effective  when 
certain  conditions  agreed  on  between  tiie 
clerk  and  the  signers  of  the  bond,  at  the  time 
it  la  placed  in  the  custody  of  the  clerk,  are 
compiled  with,  we  hold  that  tbe  bond  was 
a  valid,  statutory  obligatioa  Garswell  v. 
Benick,  7  J.  J.  Marsh.  281;  Whitaker  v. 
Crutcher,  6  Bush,  621;  Smith  v.  Spraglns, 
109  Ky.  635,  69  S.  IW.  865,  22  Ky.  Law  Hep. 
1086,  95  Am.  St  Bep.  391. 

[3]  The  remaining  question  is.  Did  Wilson 
suffer  any  loss  or  incur  any  liability  by  be- 
coming surety  on  this  bond?  The  bond  of 
indemnity  obliged  HIte  to  "hold  the  said 
WilBon  entirely  harmless  and  to  reimburse 
tbe  said  Wilson  for  any  and  all  amounts 
that  said  Wilson  may  be  required  to  pay  by 
reason  of  said  supersedeas  bond,"  and  "to 
see  that  the  said  George  H.  Wilson  is  held 
entirely  harmless  in  said  matter."     It  will 


thus  be  observed  that  this  bond  of  indemnity 
Is  as  broad  as  language  can  make  it  It  not 
only  indemnlfled  Wilson  against  any  money 
that  he  might  have  to  pay  on  account  of  his 
suretyship,  but  also  saved  bim  ^armless 
against  any  liability  that  he  might  incur.  So 
that  if  Wilson  has  suffered  any  loss,  or  has 
Incurred  any  liability  by  reason  of  his  surety- 
ship, be  has  recourse  on  the  bond  of  indem- 
nity to  protect  him  from  all  loss  or  liability 
that  he  has  incurred. 

L4]  We  have  already  determined  that  the 
supersedeas  bond  executed  by  Wilson  was 
a  valid  obligation;  and,  this  being  so,  it 
necessarily  follows  that  Wilson  incurred  a 
liability  imder  this  bond  for  the  full  amount 
of  the  Judgment  obtained  by  Hazzard  against 
the  Packet  Company,  which  is  the  sum  for 
which  Wilson  executed  his  note  to  Check. 
But  it  is  insisted  that  Wilson,  by  his  acU 
subsequent  to  the  Hazzard  Judgment  lost  his 
right  to  assert  this  liability  as  a  claim 
against  Hite's  estate,  and  we  will  now  look 
Into  this  feature  of  the  case. 

It  appears  that  a  demurrer  was  sustained, 
on  October  10,  1908,  to  the  petition  filed  by 
Hazzard  against  Wilson,  in  which  he  sought 
to  recover  a  Judgment  against  him  for  the 
amount  due  on  the  supersedeas  bond,  and  it 
further  appears  from  the  record  that  on  Oc- 
tober 17,  1908,  an  amended  petition  was  filed 
curing  tbe  omission  to  state  in  tbe  petition 
facts  essential  to  constitute  a  good  cause  of 
action.  Again  in  October,  1908,  a  demurrer 
was  filed  to  the  petition  as  amended,  but  uo 
ruling  was  made  on  this  demurrer,  nor  was 
any  step  thereafter  taken  in  the  case,  until 
January  16, 1909,  when,  on  motion  of  Hazzard, 
the  action  was  dismissed  without  prejudice. 
As  we  have  heretofore  stated,  Hazzard,  in  Au- 
gust 1908,  assigned  his  interest  in  the  Judg- 
ment to  Check,  and  in  November,  1908,  (Wil- 
son executed  his  note  to  Check  in  settlement 
of  the  Judgment  It  further  appears  that 
Ulte  employed  counsel  to  represent  Wilson 
in  the  suit  of  Hazzard,  and  that  this  suit 
after  the  execution  of  the  note,  was  dismiss- 
ed without  prejudice,  instead  of  being  dis- 
missed settled.  It  is  also  shown  that  Wilson 
executed  the  note  without,  consulting  the  at- 
torneys employed  by  Hlte  to  represent  him 
in  tbe  defense  of  the  suit  and  that  he  did 
not  have  sufficient  property  to  pay  the  note 
when  it  was  executed,  and  since  its  execu- 
tion no  effort  has  been  made  to  collect  from 
him  any  part  of  it 

But  although  Wilson,  by  signing  the  bond, 
had  Incurred  a  liability  for  the  amount  of 
the  Judgment  that  he  could  not  escape  from, 
it  Is  nevertheless  Insisted  by  counsel  for 
Hite  that  the  facts  we  have  recited  concern- 
ing the  execution  of  the  note  show  that  it 
was  not  executed  in  good  faith,  or  intended 
to  be  a  bona  fide  liability  against  Wilson, 
but  was  executed  merely  for  the  piurpose  of 
giving  Wilson  the  right  to  assert  a  claim 
against  the  estate  of  Hlte,  and  without  any 
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Intention  on  ttie  part  of  either  Wilson  or 
Check  that  Wilson  would  be  expected  or 
required  to  pay  the  note.  These  Inferences, 
although  entitled  to  consideration  in  deter- 
mining the  good  faith  of  Wilson  In  executing 
the  note  and  the  bona  fides  of  the  transac- 
tion, are  not  sufficient  to  overcome  the  un- 
contradicted etldence  that  Wilson  In  good 
faith  executed  the  note,  in  settlement  of  the 
claim  asserted  against  him  In  the  suit,  and 
that  there  was  no  arrangement  or  under- 
standing at  any  time  that  he  should  not  be 
liable  for  the  full  amount  of  It 

Nor  does  the  f&ct  that  Wilson  did  not  have 
sufficient  property  to  pay  the  note  at  the 
time  he  executed  It,  or  the  fact  that  he  has 
not  since  paid  It,  operate  to  deny  him  the 
right  to  present  the  full  amount  of  it  as  a 
valid  and  existing  liability.  When  the  cred- 
itor, Check,  accepted  the  note  in  satisfaction 
of  the  Hazzard  Judgment,  thereby  agreeing 
to  look  to  the  note  alone  for  payment  of  the 
liability,  Wilson  at  once  became  invested 
with  a  right  to  assert  the  amount  of  the  note 
against  his  indemnitor,  although  Wilson  may 
not  have  been  able  to  pay  the  note  or  have 
since  paid  any  part  of  it  We  can  Imagine 
a  state  of  case  In  which,  because  of  the  in- 
solvency of  the  payor  in  a  note,  and  the 
improbability  that  be  might  ever  be  able  to 
pay  any  part  of  it,  there  would  really  be  no 
assumption  of  liability  by  the  execution  of 
a  note;  but  the  condition  of  Wilson  does  not 
Justify  the  application  of  such  a  rule.  When 
he  signed  the  supers^eas  bond  he  was  a 
man  of  considerable  means,  and  although  he 
has  since  lost  some  of  his  property,  may 
again  acquire  estate  sufficient  to  pay  the  full 
amount  of  the  note. 

It  should  also  be  kept  in  mind  that  the 
counsel  employed  by  Hlte  to  represent  Wil- 
son in  the  suit  of  Hazzard  could  not  have 
defeated  a  recovery  by  Hazzard,  because 
Wilson  had  no  defense  to  this  suit  except 
the  one  that  the  bond  was  void  for  the  rea- 
sons urged  by  counsel,  and  heretofore  stated; 
and,  as  this  did  not  constitute  any  defense, 
of  course  Judgment  would  have  gone  against 
Wilson  when  the  suit  of  Hazzard  came  on 
for  trial. 

In  view  of  these  facts  and  the  further  fact 
that  Wilson  had  no  defense  to  make  to  the 
suit  and  that  a  Judgment  would  certainly 
have  gone  against  blm  equal  to  the  amount 
of  the  note,  it  does  not  seem  to  be  a  material 
circumstance  that  he  executed  a  note  in  the 
same  amount  that  the  Judgment  would  have 
been  given  for,  if  the  note  was  executed  In 
good  faith  as  a  settlement  of  the  liability. 
If  a  Judgment  had  gone  against  Wilson  in 
the  suit  of  Hazzard,  it  could  not  have  been 
successfully  maintained  that  he  bad  not  in- 
curred a  liability  in  the  amount  of  the  Judg- 
ment, or  claimed  that  he  should  not  be  allow- 
ed to  present  a  demand  based  on  the  Judg- 
ment as  a  claim  against  the  estate  of  Hite, 
although  the  Judgment  may  have  been  un- 


satisfied and  WilBon  without  sufficient  prop- 
erty to  pay  It  And  so,  as  the  execution  of 
the  note  was  a  bona  fide  transaction,  and 
only  fixed  the  liability  in  the  same  amount 
as  a  Judgment  would  have  done,  it  created  In 
his  behalf  a  demand  that  be  had  a  right  to 
assert  against  Hite's  estate. 

[6]  Counsel  for  appellant  also  question  the 
right  of  a  surety  or  indemnitee  to  seek  relief 
against  his  principal  or  Indemnitor  by  the 
mere  execution  of  a  note  In  settlement  of 
his  liability  for  the  payment  of  a  debt  due 
by  the  principal  or  Indemnitor.  But  what- 
ever the  rule  may  be  in  other  Jnrisdlctiona, 
It  Is  well  settled  here  that  a  surety  who 
satisfies  the  creditor  of  his  principal  by  exe- 
cuting In  good  faith  his  note  may  assert  the 
amount  for  which  he  executed  the  note  as  a 
valid  demand  against  his  principal  (Stubbing 
v.  Mitchell,  82  Ky.  535 ;  Greene  v.  Anderson, 
102  Ey.  216,  48  S.  W.  195,  19  Ky.  Law  Rep. 
1187;  Robertson  v.  Bfaxcey,  6  Dana,  101; 
Letcher  v.  Bank  of  Commonwealth,  1  Dana, 
84;  Bums  v.  Parish,  3  B.  Mon.  8) ;  and  in 
respect  to  the  point  under  consideration 
there  Is  no  material  difference  ttetween  the 
rights  of  a  surety  and  an  Indemnitee. 

[(]  Of  course  a  surety  or  an  Indemnitee 
should  not  be  allowed  to  assert  a  claim 
against  his  principal  or  indemnitor  arising 
on  a  fictitious  or  pretended  liability,  or  on 
account  of  the  payment  of  a  debt  that  he  was 
not  legally  liable  for.  Nor  will  a  surety  or 
indemnitee  be  permitted,  by  a  settlement 
of  a  claim  or  demand,  to  obstruct  or  defeat 
pending  litigation  or  negotiations  between 
the  creditor  and  the  principal  or  indemnitor 
in  or  through  which  he  may  be  saved  from 
loss,  or  allowed  to  enter  into  an  arrangement 
or  agreement  with  the  creditor  by  which  the 
creditor  accepts  a  note  merely  for  the  pur- 
pose of  making  a  claim  that  the  surety  or 
indemnitee  may  present  against  his  principal 
or  indemnitor.  American  Surety  Co.  v.  Ball- 
man  (C.  C.)  104  Fed.  634;  Robb  v.  Security 
Trust  Co.,  121  Fed.  460,  67  O.  C.  A.  576; 
Wheeler  v.  Sweet,  137  N.  Y.  435,  33  N.  B. 
483.  But  the  facts  of  this  case  do  not  bring 
it  within  the  scope  of  any  of  these  exc^>- 
Uons. 

It  is  true  that  Wilson  has  not  paid  the  note 
executed  to  Check,  and  that  no  effort  has 
been  made  to  collect  it,  but  it  is  nevertheless 
a  bona  fide  existing  liability  against  him,  and 
when  Hite's  estate  is  required  to  indemnify 
him  against  this  liability,  it  will  only  be  do- 
ing what  Hlte  agreed  in  the  bond  of  indem- 
nity to  do.  As  we  have  heretofore  observed, 
the  indemnity  was  not  merely  to  protect  Wil- 
son against  loss,  but  to  hold  him  harmless 
from  liability:  and,  while  it  may  be  true 
that  under  an  indemnity  limiting  the  liabili- 
ty of  the  indemnitor  to  such  actual  loss  as 
the  Indemnitee  may  sustain,  the  Indemnitee 
will  be  bound  by  the  strict  letter  of  the  un- 
dertaking, and  cannot  seek  redress  from  his 
indemnitor  until  he  has  actually  sustained 
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some  loss,  tbls  mle  cannot  in  fairness  be 
applied  to  the  bond  of  indemnity  executed  by 
Bite,  which  Is  more  than  an  undertaking  to 
save  Wilson  from  actual  loss.  Lewis  t. 
Crockett,  3  Bibb,  196. 

For  the  reason  indicated,  the  judgment  Is 
reversed,  with  direction  to  proceed  In  con- 
formity with  UiiB  opinion. 


OATHRIQHT  et  al.  t.  H.  M.  BYLIiESBY  & 

CO.  et  aL 
(Court  of  Appeals  of  Kentucky.    May  28,  1913.) 

1.  Constitutional  Law  (§  70*)— Wisdom  op 
Legislation— Pbovince  of  Coukt. 

It  is  not  the  province  of  the  court  to  usurp 
the  functions  of  the  general  council  of  a  city  by 
qne^tionin?  the  wisdom  of  their  authorized  acts, 
and  an  ordinance  may  not  be  held  invalid  upon 
any  other  ground  than  its  illegality. 

[Ed.  Note.— For  other  cases,  see  Constitu- 
tional Law.  Cent.  Dig.  {{  129-132,  137;  Dec. 
Dig.  I  70.»] 

2.  MUNICIPAI.    CORP(JBATIONB    {§    106*)— ORDI- 
NANCES—FBEK  Discussion— FiANCHisEB. 

The  fact  that  an  ordinance  was  passed  on 
the  same  day  that  it  was  introduced  does  not 
necessarily  show  that  a  free  discussion  has  not 
been  had,  so  as  to  authorize  the  court  to  inter- 
fere under  Ky.  St.  $  2777,  providing  that  no 
ordinance  shall  be  passed  until  it  snail  have 
been  read  in  full  and  free  discussion  allowed 
thereon. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  K  221-228,  225-228; 
Dec.  Di«.  i  106.*] 

8.  Municipal  Cobfosationb  (|  114*)— Obdi- 

NANCE8  —  NKCESBirr  OT  BSFKAL  —  FBIVATE 

Under  Ky.  St  g  2777,  providing  that  no 
ordinance  shall  be  altered  or  amended  !n  any 
way,  except  by  repealing  it,  an  ordinance  mak- 
ing an  agreement  with  a  proposed  purchaser 
of  a  gas  franchise,  offered  for  sale  by  another 
ordinance,  that  it  might,  in  consideration  of  be- 
coming a  bidder  for  the  gas  franchise,  acquire 
an  existing  electric  company,  which  was  forbid- 
den to  consolidate  with  a  competing  company  of 
which  the  proposed  purchaser  had  control,  and 
that  the  city  would  waive  the  prohibition,  is 
not  invalid,  since  the  statute  was  not  intended 
to  affect  private  rights  of  parties  obtained  under 
ordinance. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §S  263-265 ;  Dec.  Dig. 
I  114.*] 

4.  MUNIOIPAL  COBPOBATIONS  (S  285*)  —  Oas 

Fbanchibe— Saxs  on  Ezpibation  of  Old 

FBANOniBE. 

Ky.  St  {  8037d,  providing  that  a  dty 
must,  on  the  expiration  of  a  franchise,  offer  for 
sale  a  franchise  similar  to  the  old  one,  is  for 
the  benefit  of  the  owner  of  the  existing  fran- 
chise; and  hence,  when  such  owner  does  not 
complain,  there  can  be  no  objection  that,  on  the 
expiration  of  a  franchise  for  the  sale  of  natural 
gas  for  fuel  and  heating  purposes,  a  franchise 
was  offered  for  the  sale  of  natural  gas,  manu- 
factured gas,  and  mixed  gas. 

'  [Ed.  Note. — ^For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  S  757;  Dec.  Dig.  { 
285.*] 

6w  Municipal  Cobpobationb  (|  285*)  —  Gas 
Fbanchibe- Sals  on  Ezpibation  of  Old 

I^A^c  Hi  be 

Though,  under  Ky.  St  i  3037d,  on  the  ex- 
piration of  a  franchise,  a  city  must  offer  for  sale 


a  francliise  similar  to  the  former  one,  yet  this 
does  not  prevent  the  city  from  offering  for  sale 
a_  dissimilar  franchise,  when  it  specifically  pro- 
vides that  the  franchise  is  not  exclusive,  since 
it  could,  by  another  offer  of  sale  of  a  franchise, 
comply  with  the  terms  of  the  statute. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  i  757;  Dec.  Dig.  | 
285.*] 

6.  Gas  (f  8*)— Gbant  of  Fbanohisk  —  Obdi- 
nances— Release'  of  Objection  to  Pub- 
chase. 

The  right  of  a  city  to  purohase  a  gas  fran- 
chise at  the  expiration  of  its  term  being  a  con- 
tract right,  an  ordinance  agreeing  with  a  pro- 
posed purchaser  of  a  gas  franchise,  offered  for 
sale  by  another  ordinance,  that  the  city  would 
defer  its  option  to  purchase  a  franchise  con- 
trolled by  the  proposed  bidder,  and  which  would 
expire  in  six  years,  until  the  expiration  of  the 
franchise  proposed  to  be  sold,  is  not  invalid. 

[Ed.  Note. — For  other  cases,  see  Gas,  Dec  Dig. 
13.*] 

7.  Electricitt  (I  11*)— Grant  of  Fbancrise 
— Rates— Obdinance— Precluding  Future 
Legislation. 

An  ordinance  agreeing  with  a  proposed  pur- 
chaser of  a  gas  franchise,  offered  for  sale  by  an- 
other ordinance,  that  in  consideration  of  offer- 
ing such  franchise  for  sale  the  purchaser,  if 
the  successful  bidder,  might  buy  an  existing 
electric  company,  and  that  it  would  be  bound 
by  the  rates  for  electricity  the  city  had  set  forth 
in  the  agreement,  is  not  illegal,  because  the  city 
thereby  undertook  to  commit  the  general  council 
in  advance  to  enact  certain  ordinances,  and  re- 
stricted its  powers  of  reducing  such  rateSj  where 
the  contract  ordinance  reserves  the  right  to 
make  reasonable  regulation  of  rates  for  use  of 
electricity. 

[Ed.  Note.— For  other  cases,  see  Electricity, 
Dec.  Dig.  S  11.*] 

8.  Contbaotb  (I  108*)  —  Public  Policy  of 

State: 

The  public  i>olicy  of  a  state  is  to  be  fonnd 
expressed  in  its  Constitution  and  statutes  and 
in  its  common  law  as  found  in  the  opinions  of 
its  court  of  last  resort. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent.  Dig.  §{  498-503,  505,  507-511 ;  Dec.  Dig. 
§  108.*] 

9.  Monopolies  (i  6*)— Grant  of  Fbanchibe 

BT  ClTT. 

Since  it  was  held  in  1906  that  under  the 
law  of  Kentucky  there  is  no  prohibition  against 
the  formation  of  trusts  or  monopolies,  but  that 
they  are  liable  to  fine  if  they  sell  their  products 
above  or  below  their  real  value,  and  the  I>egisla- 
ture  has  seen  fit  not  to  change  the  law,  it  is 
the  public  policy  of  the  state;  and  hence  an 
ordinance  agreeing  with  a  proposed  purchaser, 
who  controlled  all  the  gas  and  electric  companies 
in  the  state  except  one,  that  in  consideration  of 
being  a  bidder  for  a  gas  franchise,  authorizing 
the  furnishing  of  natural  gas,  manufactured  gas, 
and  mixed  gas,  offered  for  sale  by  another  ordi- 
nance, it  might  purchase  the  remaining  electric 
light  company  and  furnish  both  gas  and  elec- 
tricity to  the  city  and  private  consumers,  under 
rates  fixed  by  the  ordinance,  is  not  invalid  as 
creating  a  monopoly. 

[Ed.  Note.— For  other  cases,  see  Monopolies, 
Cent  Dig.  §S  16.  21-27;  Dec.  Dig.  S  6.*] 

10.  Municipal  Corporations  (8  309*)  — 
Grant  op  Franchise  —  Obdinanceb  —  Due 
Adtebtibement. 

An  ordinance  offering  a  gas  franchise  for 
sale  is  not  invalid,  within  Const  S  164,  provid- 
ing that  no  franchise  shall  be  granted  unless 
after  due  advertisement,  because  it  gives  only 
two  weeks'   notice,   one   notice   in  an   English 
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paper  and  another  in  a  German  paper,  where 
there  la  no  statutory  definition  of  what  con- 
stitutes dne  advertisement,  as  the  good  faith  of 
the  general  council  will  not  be  questioned. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  884;  Dec.  Dig.  { 
309.*] 

11.  Mtjnicipai.  Cobfobatiors  (I  309*)  — 
Obant  or  FBANCHI8K— BiDDiBS— DiBOBna- 

NATIOIT. 

An  ordinance,  constituting  an  agreement 
with  a  proposed  purchaser  of  a  gas  franchise, 
offered  for  sale  by  another  ordinance,  requiring 
that  the  purchaser,  if  the  successful  bidder, 
should  pipe  natural  gas  to  Louisville  from  West 
Virginia,  cannot  be  held,  in  a  suit  to  enjoin  the 
carrying  out  of  the  ordinance,  invalid  within 
Const  I  164,  prohibiting  the  grant  of  a  fran- 
chise unless  to  the  highest  and  best  bidder,  be- 
cause the  proposed  purchaser  owns  all  the  avail- 
able natural  gas  fields  in  West  Virginia,  when 
the  pleading  merely  alleges  that  in  West  Vir- 
ginia there  are  very  extensive  areas  under  which 
there  lies  natural  gas,  and  that  the  purchaser 
has,  so  plaintiff  is  informed,  by_  contracts 
throngh  itself  and  its  agent,  an  option  to  pur- 
chase or  lease  certain  tracts  in  West  Virginia, 
under  which  tracts  such  available  natural  gas 
exists. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  884;  Dec  Dig.  i 
309.*] 

12.  Municipal    Corporations    (i    309*)    — 

GBANT  of  FBANCEISIS  —  BiDDEBS  —  DlSCBIU- 
INATIOK. 

An  ordinance  constituting  an  agreement 
with  a  proposed  purchaser  of  a  gas  franchise, 
offered  for  sale  by  another  ordinance,  requiring 
that,  in  consideration  of  offering  such  franchise 
for  sale,  the  purchaser,  who  had  the  control  of 
practically  all  the  gas  and  electricity  in  the  city, 
would  pipe  natural  gas  to  Louisville  from  West 
Virginia,  which  could  only  be  done  at  a  great 
cost,  is  not  invalid,  under  Const.  {  164,  pro- 
hibiting the  grant  of  a  franchise  unless  to  the 
highest  and  best  bidder,  because  the  purchaser, 
by  reason  of  his  ownership  and  capital,  was  on 
a  better  footing  than  other  bidders  would  be. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  i  884:  Dec.  Dig.  i 
809.*] 

13.  municifai.  cobpobationb  ({  285*)  — 
Gbant  of  Pbanchisb— Obdinanoks— Vaud- 

ITT. 

A  gas  and  electric  franchise  to  be  sold,  so 
drawn  as  to  cover  only  territory  already  oc- 
cupied by  the  pipes  or  wires  of  an  existing  com- 
pany, is  not  for  that  reason  invalid,  as  giving 
an  undue  advantage  to  the  owner  of  the  exist- 
ing plant 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  757;  Dec.  Dig.  { 
285.»] 

14.  Municipal  Cobfobationb  (J  285*)  — 
Gbant  of  Franchises  —  Obdinances  — 
WAIVT5B  of  Stipulation  as  to  Consolida- 
tion OF  Corporations. 

A  city,  by  an  agreement  incorporated  in  an 
ordinance,  providing  that  a  proposed  purchaser 
of  a  gas  franchise,  offered  for  sale  by  another 
ordinance,  if  the  successful  bidder,  might  pur- 
chase an  existing  electric  company,  may  waive 
a  stipulation  in  the  franchise  of  such  latter 
company  prohibiting  consolidation. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporatioiis,  Cent  Dig.  {  757;  Dec  Dig.  { 
285.*] 

15.  Municipal  Cobfobations  (§  309*)  — 
Grant  of  Franchise  — Obdinances  — Bid- 
ders—Discbiki  N  ATIO  N. 

An  ordinance  made  an  agreement  with  a 
proposed  purchaser  ft  a  gas  franchise,  offered 


for  gale  by  another  ordinance,  that  If  the  pur- 
chaser were  the  Buccessful  bidder  it  might  pur- 
chase an  existing  electric  company,  and  that  the 
city  would  waive  a  stipulation  in  the  franchise 
of  the  latter  company  prohibiting  it  to  consoli- 
date with  a  competing  company  of  which  the 
purchaser  had  control  Held,  that  the  waiver 
was  not  invalid,  as  giving  ne  proposed  pur- 
chaser, as  a  bidder,  a  privilege  over  other  bid- 
ders, u>  violation  of  Const  f  164,  and  since 
other  bidders  cannot  be  prohibited  trom  buying 
the  electric  company  and  might  also  buy  the 
new  franchise ;  hence  the  waiver  merely  put  the 
purchaser  on  an  equal  footing  with  other  bid- 
ders. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  884;    Dec  Dig.  ( 

Action  by  J.  B.  Oathright  and  others 
against  H.  M.  Byllesby  &  Co.  and  others. 
There  was  a  decree  of  the  chancellor  grant- 
ing an  injunction,  and  defendants  looved  be- 
fore a  Judge  of  the  Court  of  Appeals  to  dis- 
BOlye.    Injunction  dissolved. 

Weble  &  Wehle,  W.  W.  Tbum,  0.  C. 
Hleatt,  John  B.  Chandler,  and  Henry  M. 
Johnson,  all  of  Louisville,  for  plaiutlff&. 
Pendleton  C.  Beckley,  J.  W.  S.  Clements,  and 
Stuart  Chevalier,  all  of  Louisville,  for  de- 
fendant City  of  LouisTille.  O'Doberty  & 
Tonts,  of  Louisville,  for  defendant  Kentucky 
Heating  Co.  A.  J.  Carroll,  of  Lotilsvllle,  for 
defendant  Kentucky  Electric  Co.  Humphrey, 
IMiddleton  &  Humphrey,  of  Louisville,  for 
defendant  H.  M.  Byllesby  &  Co. 

MILLER,  J.  This  injunction  suit  was 
brought  by  J.  B.  Gathrlght  and  14  other 
citizens  and  taxpayers  of  the  dty  of  Louis- 
ville, against  H.  M.  Byllesby  &  Co.,  Incor- 
porated, the  Louisville  Gas  Company,  the 
Kentucky  Heating  Company,  the  Kentucky 
Fuel  Gas  Company,  the  Louisville  Lighting 
Company,  the  Kentucky  Electric  Company, 
the  city  of  Louisville,  W.  O.  Head,  mayor  of 
the  dty  of  Louisville,  Pendleton  Beckley,  at- 
torney for  said  dty,  and  John  D.  Wake- 
field, M.  W.  Neal,  and  James  G.  Caldwell, 
constituting  the  board  of  public  works  of  the 
dty  of  Louisville,  to  enjoin  the  sale  of  a 
franchise  for  furnishing  natural  gas,  manu- 
factured gas,  and  mixed  gas  to  the  dty  of 
Louisville  and  its  citizens,  as  provided  by  an 
ordinance  of  the  dtj-  of  Louisville  approved 
March  29,  1913,  and  for  other  andllary  re- 
lief. An  understanding  of  the  case  requires 
a  somewhat  extended  statement  of  facts  up- 
on which  the  action  is  based. 

Two  ordinances  were  passed  by  the  gen- 
eral council  of  the  dty  of  Louisville,  the  first 
on  March  27,  1913,  and  the  other  on  March 
28,  1913.  Both  were  approved  by  the  mayor 
on  March  29th.  One  ordinance  provides  for 
the  sale  of  a  franchise  for  furnishing  natural 
gas,  manufactured  gas,  and  mixed  gas  to  the 
people  of  Louisville,  while  the  other  ordi- 
nance provides  for  the  execution  of  a  con- 
tract between  the  dty  of  Louisville  and  H. 
M.  Byllesby  &  Co.,  which  controls  and  oper- 
ates certain  companies  engaged  in  the  fur- 
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nishlng  of  gaa  and  electricity  In  said  dty. 
Tbe  proposed  contract,  among  other  things, 
requires  H.  M.  Byllesby  &  Ck>.  to  bring  nat- 
ural gas  Into  the  dty  of  LonlsvlUe,  Axes 
maxlm.um  rates  to  be  charged  therefor,  and 
defines  certain  rights  of  tbe  dty  with  refer- 
ence to  said  companies.  As  above  stated, 
this  action  se^s  to  prevent,  by  injunctlTe 
process,  the  carrying  out  of  the  plan  con- 
templated by  said  ordinances.  ■  Pendleton 
Beckley,  attorney  for  the  city  of  Louisville, 
is  also  made  a  defendant,  and  an  injunction 
Is  sought  against  him  to  prevent  a  dismissal 
of  the  case  of  the  dty  of  LotdsvlUe  against 
the  Kentn<^  Electric  Company,  now  pend- 
ing in  the  Jefferson  circuit  court  and  which 
wUl  herdnafter  be  noticed. 

The  chancellor  granted  the  relief  asked, 
and  enjoined  further  action  under  said  ordi- 
nances, whereupon  the  defendant  entered  a 
motion  before  me,  one  of  the  judges  of  the 
Court  of  Appeals,  to  dissolve  that  injunction, 
as  is  provided  by  the  Civil  Code  of  Practice. 
On  account  of  the  importance  of  the  ques- 
tions involved,  the  case  was  heard  by  five 
of  the  judges  of  the  court,  in  order  that  the 
dedslon  might  be  the  dedsion  of  tbe  court, 
rather  than  tbe  opinion  of  a  single  judge 
thereof.  The  injunction  is  asked  upon  the 
ground  that  tbe  general  council  of  the  dty 
of  Louisville  was  without  authority  to  pass 
said  two  ordinances,  or  at  least  one  of  them. 

Preliminary,  however,  to  a  discussion  of 
the  law  of  the  case^  it  may  be  profitable,  if 
not  necessary,  to  consider  the  gas  and  elec- 
tric light  situation  in  Louisville.  At  present 
there  are  two  gas  companies  and  two  elec- 
tric light  companies  operating  in  Louisville. 
The  Louisville  Gas  Con4)any  was  chartered 
in  1SS8  for  a  period  of  30  years.  A  new 
charter  was  granted  it  in  1868,  for  a  period 
of  20  years;  and  in  1888  it  obtained  a  third 
charter,  extending  its  existence  for  a  term 
of  30  years.  Its  present  charter  will  there- 
fore expire  on  January  1,  1919,  and  the  dty 
will  then  have  the  right  to  buy  the  gas  plant, 
if  it  should  then  condude  to  take  over  the 
plant  and  go  into  the  business  of  furnishing 
gas  to  its  customers.  By  the  terms  of  its 
existing  charter  the  LouisvlUe  Gas  Company 
is  required  to  furnish  illuminating  gas,  of  a 
fixed  candle  power,  at  a  rate  not  to  exceed 
$1.35  per  1,000  cubic  feet.  This  price,  how- 
ever, has  been  reduced  from  time  to  time,  so 
that  Illuminating  gas  furnished  by  the  Louls- 
vUle  Gas  Company  is  now  selling  at  the  price 
of  |U20  per  1,000  cubic  feet,  with  a  20 
cents  discount  for  prompt  payment,  leaving 
the  net  price  of  $1  per  1,000  cubic  f«et  By 
Its  present  charter  the  LonlsvlUe  Gas  Com- 
pany Is  required  to  sell  nonlUumlnatlng  or 
fuel  gas  at  a  price  not  to  exceed  50  cents 
per  1,000  cubic  feet;  but,  as  the  Louisville 
Gas  Company  had  only  one  system  of  pipes, 
it  could,  of  necessity,  furnish  only  one  kind 
of  gas,  either  for  illuminating  purposes  or 
for  fuel.  Accordingly,  the  charter  of  the 
Louisville  Gas  Company   was  amended,  so 


as  to  make  it  optional  with  the  company  to 
furnish  nonilluminatlng  or  fuel  gas.  Since 
this  amendment,  the  Louisville  Gas  Company 
has  furnished  Its  illuminating  gas  for  heat- 
ing purposes  at  80  cents  per  1,000  cubic  feet, 
with  tbe  discount,  which  brings  the  net  price 
down  to  75  cents  per  1,000  cubic  feet  In 
consideration  of  the  various  restrictions  up- 
on the  price  of  its  product,  and  of  certain 
duties  imposed  upon  that  company,  the  Louis- 
ville Gas  Company  was  given  the  exdusive 
right  to  furnish  Illuminating  gas;  it  being 
provided,  however,  that  the  exclusive  feature 
of  tbe  cbarter  should  not  prevent  the  Legis- 
lature from  permitting  other  companies  to 
furnish  natural  gas. 

Consequently,  in  1885,  the  Kentucky  Fuel 
Gas  Company  was  chartered,  for  the  purpose 
of  furnishing  artlfidal,  fuel,  or  heating  gas, 
and  in  1888  the  Kentucky  Rock  Gas  Company 
was  chartered,  for  the  purpose  of  furnishing 
natural  gas  to  the  dty  of  Louisville.  These 
two  last-named  franchises  passed  under  the 
control  and  ownership  of  the  defendant  the 
Kentucky  Heating  Company.  Shortly  there- 
after the  Louisville  Gas  Company  brought 
suit  to  enjoin  tbe  Kentucky  Heating  Com- 
pany from  selling  natural  gas  for  illumi- 
nating purposes,  and  natural  and  artlfidal 
gas  for  heating  purposes.  The  final  judg- 
ment in  that  extended  litigation  determined 
that  the  Kentucky  Heating  Company  had  the 
right  to  furnish  natural  gas  for  either  il- 
luminating or  beating  purposes,  and  mixed 
gas  for  heating  purposes  only.  Kentucky 
Heating  Co.  v.  LouisvlUe  Gas  Co.,  23  Ky. 
Law  Rep.  730,  63  S.  W.  751.  The  price  ori^- 
nally  charged  by  tbe  Kentudty  Heating  Com- 
pany for  natural  gas  was  much  lower  than 
that  charged  by  the  Louisville  Gas  Company 
for  artlfidal  heating  gas ;  but,  as,  the  supply 
of  natural  gas  diminished,  the  Kentucky 
Heating  Company  was  compelled  to  manu- 
facture more  of  its  heating  gas,  with  the 
final  result  that  its  price  was  raised  to  a  net 
price  of  65  cents  per  1,000  cubic  feet  Nd- 
ther  the  charter  of  the  Kentucky  Bock  Gas 
Company  nor  the  ordinance  of  the  dty  of 
LouisvlUe  fixed  a  price  at  which  that  com- 
pany should  seU  its  product;  and  the  same 
was  true  as  to  the  charter  of  the  Kentucky 
Heating  Company. 

In  a  recent  action  between  the  dty  ot 
rx>ni8vllle  and  tbe  Kentucky  Heating  Com- 
pany, it  was  determined  that  tbe  Kentucky 
Heating  Company'e(  franchise  to  use  the 
streets  of  tbe  city  ot  Louisville  for  supply- 
ing Its  product  had  expired  on  August  11, 
1908 ;  but  in  the  same  judgment  it  was  fur- 
ther held  that  under  section  3037d  of  the 
Kentucky  Statutes  the  dty  of  LouisvlUe 
must  offer  for  sale  a  franchise  of  a  character 
similar  to  that  heretofore  held  by  the  Ken- 
tucky Heating  Company  before  the  city 
would  be  permitted  to  exclude  that  company 
from  the  use  of  its  streets. 

It  will  thus  be  seen  that,  as  to  the  gas  sit- 
uation in  the  city  of  LouisvUle,  the  fran- 
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ddse  of  tiie  KentndEy  Heating  Company  has 
expired,  and  that  of  th«!  lioulavllle  Qas  Com- 
pany will  ecpire  within  less  than  six  years. 
Under  this  state  of  affairs,  the  mayor  and 
the  general  council  of  the  city  of  'LnuisvlUe 
deemed  it  incumbent  upon  them  to  take  some 
action  which,  in  their  opinion,  would  be  best 
for  the  citizens  of  LouisTllle.  One  of  the 
principal  benefits  which  they  have  sought 
to  obtain  in  readjusting  and  continuing  a 
gas  franchise  for  the  city  of  Louisville  was 
the  introduction  of  natural  gas  into  the  city 
from  the  natural  gas  fields  of  West  Virginia, 
which,  by  most  experts  in  that  line,  are 
thought  to  contain  the  largest  supply  of  nat- 
ural gas  in  this  country.  It  is  estimated  that 
it  will  cost  not  less  than  $3,000,000  to  pipe 
natural  gas  from  West  Virginia  to  Louisvlll& 
Turning  now  to  the  electric  light  situation 
In  Louisville,  We  find  it  to  be  substantially 
as  follows:  The  use  of  electricity  for  light- 
ing purposes  upon  a  large  scale,  and  partic- 
ularly for  lighting  of  streets  and  public  plac- 
es, is  of  comparatively  recent  date;  and 
when  the  Louisville  Gas  Company  found 
that  electric  light  was  rapidly  taking  the 
place  of  gas  Ught,  it  procured  an  amendment 
to  its  charter  authorizing  it  to  engage  in  the 
business  of  ftlmisbing  electricity  for  Ught  and 
power,  which  it  was  permitted  to  do,  either 
directly  or  through  the  purchase  of  stock  of 
companies  having  the  charter  power  to  fur- 
nish electricity.  Acting  under  this  authority, 
the  Louisville  Gas  Company  became  the  own- 
er of  a  majority  of  the  stock  of  the  <Louis- 
ville  Lighting  Company,  which  owned  a 
franchise,  £:ranted  prior  to  the  adoption  of 
the  present  Constitution,  empowering  it  to 
erect  its  poles  and  lines  along  the  highways 
of  the  city  of  Louisville,  and  without  limit 
as  to  time,  or  as  to  price.  The  franchise  of 
the  Louisville  Lighting  Company  is,  however, 
in  no  respect  exclusive;  and,  since  the  adop- 
tion of  the  present  Constitution  in  1881,  the 
city  of  Louisville  has  sold  certain  other 
franchises,  authorizing  the  buyers  to  manu- 
facture and  sell  electricity  for  heat,  light,  and 
power.  Two  of  these  franchises  were  re- 
stricted to  very  narrow  areas.  One,  known 
as  the  "Campbell  Electric  Company  fran- 
chise," was  used  In  connection  with  the  own- 
ership of  the  Fifth  Avenue  Hotel,  and  ex- 
tended through  a  single  block;  while  the 
other  franchise,  owned  by  the  Geo.  G.  Fet> 
ter  Lighting  &  Heating  Company,  embraced 
only  a  tew  blocks  in  the  center  or  business 
portion. of  the  city.  In  1907,  however,  a 
much  larger  franchise  was  sold  to  the  Ken- 
tucky Electric  Company.  This  franchise  re- 
quired the  purchaser  to  be  ready  to  supply  a 
district  covering  approximately  a  square 
mile,  and  to  be  ready  to  serve  outlying  dis- 
tricts if  and  when  a  certain  profit  should 
be  guaranteed  to  it  By  the  terms  of  this 
franchise  the  price  of  electricity  for  lighting 
was  fixed  at  a  maximum  of  9  cents  per  k. 
w.  h.,  and  for  power  at  a  maximum  of  4 
cents  per  k.  w.  h. 


Section  6  of  the  franchise  bought  by  the 
Kentucky  Electric  Company  reads  as  fol- 
lows: "Section  6.  The  company  shall  not 
sell  pat  to,  make  joint  stodc  with,  or  pass 
under  control  of  any  competing  company, 
nor  shall  It  by  any  device  enter  Into  any 
arrangement  which  will  prevent  bona  fide 
competition  in  the  furnishing  of  electricity, 
and  in  case  the  company  shall  violate  this 
section,  the  franchise  herein  granted  Shall 
become  void." 

The  Kentucky  Electric  Company  built  an 
extensive  plant,  and  has  ever  since  been  en- 
gaged in  sur^lying  electricity  to  consumers 
In  a  large  district  Jn  competition  with  the 
'Louisville  righting  Company.  These  compet- 
itive conditions  have  existed  between  the 
Louisville  Lighting  Company  and  the  Ken- 
tucky Electric  Company  for  some  years,  and 
necessarily  led  to  a  decided  reduction  in  the 
price  of  electricity  to  those  consumers  who 
were  within  the  comi>etitlve  district  As 
above  stated,  however,  the  Louisville  'Light- 
ing Company  Is  not  restricted  as  to  the  price 
it  shall  charge,  while  the  Kentucky  Electric 
Company  Is  restricted  by  its  franchise  to  a 
maximum  of  9  cents  for  light  snd  to  4  cents 
for  power.  In  many  cases  electricity  is  now 
furnished  to  large  consumers,  by  both  com- 
panies, at  much  less  than  the  maximum 
rates  of  the  Kentucky  Electric  Company. 

H.  M.  Byllesby  &  Co.  is  a  corporation  en- 
gaged in  the  business  of  buying  and  operat- 
ing public  utility  companies,  and  especially 
gas  and  electric  light  companies.  T7ntll  July, 
1912,  the  city  of  LonlsviUe  owned  9,250 
shares  or  not  quite  one-third,  of  the  capital 
stock  of  the  Louisville  Gas  Company.  Dur- 
ing the  year  1912,  H.  H.  Byllesby  &  Co. 
bought  from  individuals  and  from  the  dty 
of  Louisville  a  very  large  proportion  of  the 
stock  of  the  Louisville  Gas  Company.  It 
thereby  acquired  a  controlling  Interest  In 
that  company.  H.  M.  Byllesby  &  Co.  also 
acquired  the  stock  or  property  of  the  Camp- 
bell Electric  Company  and  of  the  Geo.  G. 
Fetter  Lighting  &  Heating  Company.  The 
result  was  that  at  the  time  of  the  pas- 
sage of  the  ordinances  which  are  the  basis 
of  this  controversy,  in  March,  1913,  H.  M. 
Byllesby  &  Co.,  or  those  associated  with  it 
owned  substantially  all  the  stock  of  the 
Louisville  Gas  Company,  which  company  In 
turn  owned  a  majority  of  the  stock  of  the 
Louisville  lighting  Company.  Furthermore, 
H.  M.  Byllesby  &  Co.  and  Its  associates  own 
substantially  all  of  the  minority  stock  of  the 
Louisville  Lighting  Company,  as  well  as  the 
stock  I9  the  Campbell  Electric  Company  and 
in  the  Fetter  Company. 

In  handling  the  situation  presented  by  the 
expiration  of  the  franchise  of  the  Kentucky 
Heating  Company,  and  the  approaching  ex- 
piration of  the  franchise  of  the  Louisville 
Gas  Company,  the  mayor  of  Louisville  con- 
ceived the  idea  that  it  would  be  of  great  pub- 
lic advantage  to  bring  about  (1)  the  introduc- 
tion of  natural  gas  into  the  city  of  Louia- 
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viUe;  (2)  at  the  aame  time  to  fix  the  price 
at  which  this  gas  should  be  sold;  (S)  bring 
about  a  reduction  of  the  price  to  be  paid  by 
the  city  of  LoulsrlUe  for  its  public  lighting; 
and  (4)  a  similar  reduction  to  private  con- 
sumers for  electricity  for  light  and  power. 
After  H.  M.  Byllesby  &  Ck>.  and  its  associates 
bad  bought  the  stock  of  the  Louisville  Gas 
Company  from  the  private  owners  thereof, 
and  before  it  bad  bought  the  stock  of  the 
city  of  Louisville  in  said  company,  the  mayor 
came  to  the  conclusion  tbat  H.  M.  Byllesby 
><:  Co.  was  about  to  buy  the  stock  of  the 
Kentucky  Electric  Company  in  violation  of 
section  6  of  the  franchise  of  that  company, 
which  expressly  prohibited  it  from  selling 
out  to  a  competing  company,  as  above  set 
forth.  The  mayor  therefore  caused  a  suit 
to  be  instituted  on  June  7,  1912,  in  the  name 
of  the  city,  against  the  Kentucky  Electric 
Company  and  sundry  defendants,  and  asked, 
by  way  of  final  relief,  that  by  no  device  of 
any  kind  should  the  Kentucky  Electric  Com- 
pany pass  under  the  control  of  its  competi- 
tor, the  Louisville  Gas  Company,  which  own- 
ed a  majority  of  the  stock  in  the  liOuisville 
Lighting  Company,  or  to  any  one  owning  or 
controlling  said  companies.  That  suit  was 
unccessful  in  the  circuit  court,  and  a  decree 
was  entered  pursuant  to  the  prayer  of  the 
petition.  A  motion  was  timely  entered  for 
a  rehearing,  and  that  motion  was  submitted, 
but  had  never  been  disposed  of,  at  the  time 
this  action  was  brought 

Subsequently,  in  July,  1912,  as  above  point- 
ed out,  the  city  of  Louisville  sold  its  stock 
In  the  Louisville  Gas  Company  to  H.  M.  Byl- 
lesby &  Co.  for  (150  per  share,  aggregating 
about  $1,387,500,  which  has  been  paid  to  the 
city.  As  a  result  of  prolonged  negotiations 
between  the  city  of  Louisville  and  H.  M. 
Byllesby  &  Co.,  the  two  ordinances  in  ques- 
tion, dealing  with  the  future  gas  and  elec- 
tric situation  In  Louisville,  were  passed  and 
approved  in  March,  1913,  and  it  is  the  carry- 
ing out  of  the  purposes  of  those  ordinances 
that  this  action  seeks  to  enjoin.  It  becomes 
necessary,  therefore,  to  state  as  briefly  as 
may  be  iwaslble  the  leading  provisions  of 
said  ordinances,  in  order  that  the  objections 
of  the  plairitlffs  thereto  may  be  fully  under- 
stood. 

The  first  ordinance  creates  a  francliise  for 
the  distribution  and  sale  of  natural  gas,  man- 
ufactured gas,  and  mixed  gas  for  heat  and 
lighting  and  other  purposes.  The  purchaser, 
who  is  styled  the  grantee  in  the  language  of 
the  franchise,  is  authorized  to  use  the  public 
ways  of  the  city  for  the  purpose  of  laying 
and  operating  a  system  of  mains  and  pipes; 
ample  provision  being  made  for  the  restora- 
tion of  the  streets  that  may  be  opened  In 
the  course  of  the  work. 

The  sixth  section  requires  that  the  gran- 
tee shall,  within  60  days  after  the  acceptance 
of  tlie  ordinance,  begin  and  continue  to  lay 
a  main  line  or  lines  of  pipe  from  the  most 
available  source  of  supply  of  natural  gas  In 
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West  Virginia  to  the  dty  of  Louisville,  and 

that  said  main  line  shall  -consist  of  continu- 
ous piping  capable  of  withstanding  a  pres- 
sure of  350  pounds  per  square  inch,  and  of 
a  size  and  capacity  for  supplying  12,000,000 
cubic  feet  of  gas  per  day  to  said  city.  Said 
sixth  section  further  provides  that  said  gran- 
tee shall  complete  said  line  or  lines  of  pipe 
within  one  year  from  the  passage  and  ac- 
ceptance of  the  ordinance,  and  shall  im- 
mediately thereafter  commence  to  supply 
natural  gas  to  consumers  in  said  city  up  to 
the  capacity  above  mentioned,  and  that  said 
supply  of  12.000,000  cubic  feet  per  day  shall 
not  be  reduced  by  reason  of  any  connections 
with  said  idpe  being  made  between  the  city 
of  Louisville  and  the  source  of  supply.  And 
for  the  purpose  of  securing  the  completion  of 
said  line  said  sixth  section  farther  provided 
that  the  grantee  shall  execute  a  bond  to  the 
city  of  Louisville,  with  good  surety,  in  the 
sum  of  1250,000. 

The  seventh  section  requires  a  further  bond 
of  $60,000  from  the  grantee  for  the  faithful 
performance  and  discharge  of  all  the  obllga- 
tiona  Imposed  by  the  ordinance,  including 
the  obligation  Imposed  by  section  6  above 
quoted. 

By  section  8  the  quality  of  the  natural 
gas,  or  natural  and  manufactured  gas,  or 
manufactured  gas,  to  be  furnished,  is  re- 
quired to  be  not  less  than  700  British  ther- 
mal units  to  the  cubic  foot;  and  the  pres- 
sure at  no  time  shall  be  less  than  8  ounces 
nor  more  than  12  ounces  to  the  square  inch 
at  the  point  of  consumption.  These  facts 
are  to  be  ascertained  by  the  gas  inspector 
of  the  dty  of  Louisville,  and  in  case  the' 
quality  of  gas  furnished  shall,  in  any  month, 
for  an  aggregate  period  of  72  hours,  fall  be- 
low the  standard  above  fixed,  then  the  bills 
for  that  mouth,  of  all  consumers,  shall  be 
reduced  directly  in  the  proportion  that  the 
gas  furnished  falls  below  the  quality  of  the 
gas  contracted  for,  as  above  spedfled. 

Section  9  requires  the  grantee  to  furnish, 
at  his  own  expense,  service  pipes  from  his 
mains  to  the  property  lines,  and,  at  the 
grrantee's  expense  to  supply,  place,  and  main- 
tain all  gas  meters,  which  shall  be  of  a 
standard  make,  and  which  shall,  at  all  times, 
be  subject  to  a  reasonable  system  of  inspec- 
tion to  be  provided  for  by  ordinance  of  the 
dty  of  Louisville.  Section  9  further  provides 
for  the  employment  of  a  competent  chemist 
or  gas  Inspector  by  the  dty  of  Louisville,  to 
inspect  meters,  and  to  test  the  pressure  and 
quality  of  the  gas  furnished  by  the  grantee 
at  least  once  a  day,  and  to  analyze  the  gas 
furnished  for  added  dilutents  or  impurities. 

Section  10  of  the  ordinance  fixes  the  max- 
imum price  at  which  the  grantee  of  the 
franchise  shall  furnish  gas  to  consumers  for 
light,  heat,  and  other  purposes,  after  natural 
gas  is  first  furnished  as  above  required. 
This  maximum  price  is  fixed  by  a  sliding 
scale,  beginning  with  40  cents  for  the  first 
100  cubic  feet  per  month,  and  ending  with 
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$1.33  for  2,000  cubic  feet  per  month.  All 
additional  gas  over  the  first  2,000  cnbic  feet 
per  month  shall  be  furnished  at  a  rate  not 
exceeding  88.88  cents  per  1,000  cubic  feet, 
and  consumers  are  allowed  a  discount  of  10 
per  cent  for  prompt  payment  By  this  slid- 
ing scale  all  gas  in  excess  of  2,000  cubic 
feet  per  month  is  to  be  furnished  at  a  net 
price  of  35  cents  per  1,000  cubic  feet  And, 
in  order  to  secure  equality  of  rate  to  all 
consumers  alike,  section  10  contains  this  far- 
ther provision: 

"The  grantee  may  also  make  special  con- 
tracts with  consumers  at  rates  based  upon 
the  amount  of  gas  used  and  the  conditions 
of  the  contract  which  special  rates  may  be 
less  than  those  charged  to  consumers  taking 
a  small  amount  of  gas  or  taking  gas  under 
different  conditions;  but  said  special  rates 
shall  be  the  same  to  all  consumers  using  a 
like  amount  of  gas  under  the  same  contract 
conditions. 

"A  schedule  of  such  special  rates  and  con- 
tract conditions  shall  be  filed  with  the  board 
of  public  works,  and  each  and  every  change 
therein  shall  also  be  filed  with  the  board  of 
public  works  and  be  open  to  public  inspec- 
tion. But  if  the  demand  from  special  rate 
consumers  threatens  the  general  supply  the 
grantee  may  shut  off  the  supply  from  spedal 
rate  consumers  in  whole  or  in  part  and  if 
the  grantee  fails  or  refuses  to  do  so  the  gen- 
eral council  may  by  ordinance  require  the 
grantee  to  do  So." 

Section  11  Is  administrative  In  its  feat- 
ures, and  reserves  to  the  city  the  right  of 
making  changes  and  extensions  of  the  public 
'lighting  service. 

Section  12  recites  that  the  object  of  the 
franchise  created  is  to  make  available  for 
the  people  of  Louisville  natural  gas  at  the 
rate  commensurate  with  the  cost  of  natural 
gas  to  the  people  of  other  cities  similarly 
situated,  and  below  the  cost  of  manufactured 
gas,  and  requires  the  grantee  to  take  all 
reasonable  precautions  and  measures  neces- 
sary to  furnish  natural  gas  during  the  life  of 
the  franchise.  It  further  provides  that  in 
the  event  the  grantee  shall,  through  no  fault 
of  his  own,  be  unable  to  supply  natural  gas 
in  sufficient  quantities  to  meet  the  demand 
for  same,  and  it  shall  become  necessary 
to  use  a  material  quantity  of  manufactured 
gas,  the  rate  for  such  mixed  or  manufac- 
tured gas  shall  be  a  reasonable  rate,  to  be 
fixed  by  the  general  council,  which  the  gran- 
tee binds  himself  to  accept 

The  thirteenth,  fourteenth,  and  fifteenth 
sections  all  contain  administrative  features 
relating  to  the  operation  and  construction  of 
the  grantee's  plant  and  are  not  made  the 
grounds  of  any  objection. 

The  sixteenth  section  authorizes  the  gran- 
tee to  acquire  the  ownership,  use,  or  control, 
by  purchase  or  otherwise,  of  the  plant  of  the 
Louisville  Gas  Company  and  of  the  Ken- 
tucky Heating  Company,  the  last  clause 
thereof  reading  as  follows: 


"And  the  right  of  the  city  of  LouisvUle  to 
purchase  the  property  of  the  Louisville  Gas 
Company  at  the  expiration  of  the  charter  of 
said  Louisville  Gas  Company  is  reserved,  but 
said  right  is  deferred  until  the  expiration  of 
this  franchise  If  the  property  of  the  Louis- 
ville Oas  Company  is  used  under  this  fran- 
chise as  set  forth  above." 

The  seventeenth  and  eighteenth  sections 
are  administrative  in  their  nature,  and  need 
no  special  comment 

Section  19  provides  that  the  franchise  cre- 
ated by  the  ordinance  is  subject  to  the  exclu- 
sive privilege  in  the  charter  heretofore  grant- 
ed to  the  Louisville  Gas  Company;  while  sec- 
tion 20  limits  the  franchise  to  a  period  ot 
20  years,  as  required  by  the  Constitution. 

By  section  21  the  city  is  allowed  to  acquire 
the  plant  of  the  owner  of  the  franchise  at 
the  expiration  of  its  term,  and  prescribes 
the  procedure  to  be  taken  for  that  purpose. 

Section  22  provides  that  the  city  gas  in- 
spector, or  other  agents  or  inspectors  to  be 
appointed  by  the  mayor,  shall  have  the  right 
to'  examine  the  books,  papers,  contracts,  ob- 
ligations, and  agreements  of  the  grantee,  and 
also  all  of  its  physical  property  and  equli>- 
ment  which  it  may  use  in  the  operation  of 
its  business. 

Section  23  of  the  ordinance  reads  as  fol- 
lows: 

"Nothing  in  this  ordinance  contained  shall 
be  construed  as  exclusive,  or  as  preventing 
the  city  of  Louisville  from  granting  a  like 
franchise  or  privilege  to  any  other  person, 
firm  or  corporation." 

The  remaining  four  sections  of  the  ordi- 
nance provide  for  Its  advertisement  sale,  up- 
set price,  and  forfeiture  in  case  the  success- 
ful bidder  should  fail,  within  40  days  after 
his  bid  has  been  accepted,  to  comply  with 
the  provisions  of  the  ordinance. 

Turning  now  to  the  other  ordinance,  which 
is  commonly  called  the  "Contract  Ordinance," 
it  will  be  seen  that  the  preamble  describes  It 
as  an  ordinance  authorizing  the  mayor  to 
enter  into  a  contract  with  H.  M.  Byllesby  & 
Co.  with  reference  to  certain  public  utility 
companies  operated  in  the  city  of  Louisville, 
naming  them.  The  ordinance. does  not  con- 
tent itself  with  authorizing  a  contract  along 
general  lines,  but  sets  out  verbatim  the  con- 
tract which  the  mayor  is  authorized  to  make 
We  have,  therefore,  in  advance,  the  terms 
of  the  proposed  contract  By  its  preamble  it 
recites  that  the  city  of  Louisville  is  desirous 
of  obtaining  for  the  use  of  its  citizens  a 
larger  supply  of  natural  gas,  and  to  secure 
for  its  citizens  the  benefits  to  be  derived 
from  obtaining  such  natural  gas  at  a  price 
lower  than  the  cost  of  manufactured  gas,  and 
for  that  purpose  it  intends  to  offer  for  sale 
the  franchise  hereinbefore  examined  at 
length,  providing  for  furnishing  such  a  sup- 
ply of  gas.  It  further  recites  that  H.  M. 
Byllesby  ft  Co.  controls  a  majority  of  the 
stock  of  the  Louisville  Lighting  Company, 
and  is  desirous  of  obtaining  the  physical 
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properties  of  tbe  Kentucky  Electric  Com- 
pany, and  la  willing  to  bid  for  tbe  natural 
gas  franchise,  and  to  bring  natural  gas  to 
Louisville  and  fumlsb  tbe  same  to  its  citi- 
zens, and  tliat  tbe  city  of  Louisville  Is  de- 
sirous of  fixing  a  maximum  rate  at  wlilcb 
electricity  shall  be  furnished  to  tbe  city  of 
Louisville.  In  consideration  of  the  privileges 
therein  granted  to  H.  M.  Byllesby  &  Co.,  and 
of  tbe  permission  of  tbe  dty  of  Louisville  to 
H.  M.  Byllesby  &  Co.  to  acquire  the  physical 
properties  of  tbe  Kentucky  Electric  Com- 
pany, and  operate  the  same  in  conjunction 
with  tbe  Iiouisvllle  Lighting  Company,  tbe 
dty  of  Liouisville,  on  the  one  hand,  and  H. 
M.  Byllesby  &  Co.,  on  tbe  other,  agree  in 
substance  as  follows: 

(1)  The  dty  will  create  and  forthwith  offer 
for  sale  a  franchise  for  tbe  furnishing  of 
natural  gas  and  manufactured  gas  in  the 
form  above  given. 

(2)  The  dty  consents  that  H.  M.  Bylles- 
by &  Co.  may  acquire  tbe  capital  stock 
and  property  of  the  Kentucky  Electric  Com- 
pany, and  in  the  event  of  such  acquisition 
the  city  releases  the  Kentucky  Electric  Com- 
pany, its  stock,  and  its  property  from  tbe 
prohibitions  contained  in  section  6  of  tbe 
franchise  of  that  company,  which  prohibits 
it  from  selling  out  to  any  competing  compa- 
ny, and  which  has  been  heretofore  copied  in 
full  In  this  opinion;  and 

(3)  Tbe  dty  further  agrees  to  dismiss  tbe 
action  hereinbefore  referred  to,  in  which  It 
Iiad  enjoined  the  Kentucky  Electric  Company 
from  selling  out  to  H.  M.  Byllesby  &  Co.,  and 
which  was  then  pending  upon  a  motion  for 
a  rehearing,  but  that  it  would  not  do  so 
until  H.  M.  Byllesby  &  Co.,  or  some  corpora- 
tion controlled  by  it,  became  tbe  purchaser 
of  tbe  natural  gas  franchise  provided  for, 
and  executed  the  bonds  in  tbe  sum  of  $300,- 
000,  as  required  by  sections  6  and  7  of  the 
franchise. 

Upon  its  side,  H.  M.  Byllesby  &  Oo.  agreea 
(1)  to  bid  the  upset  price  of  |25,000  for  tbe 
natural  gas  franchise ;  (2)  in  the  event  it 
should  acquire  tbe  same,  to  carry  out  the 
terms  of  the  franchise  and  bring  natural 
gas  to  tbe  dty  of  Louisville,  and  furnish 
the  same  as  therein  provided;  and  (3)  to 
cause  the  Louisville  Lighting  Company,  in 
the  event  that  company  acquires  tbe  prop- 
erty of  tbe  Kentucky  Electric  Company,  or 
to  cause  any  corporation  which  shall  acquire 
the  franchise  or  property  of  both  these  com- 
panies, to  furnish  electricity  for  lighting 
and  power  purposes  to  the  Inhabitants  of  tbe 
dty  of  Louisville  at  a  price  not  to  exceed 
tbe  rate  set  out  In  tbe  ordinance.  Those 
rates  are  spedfically  set  forth,  and  are  upon 
a  sliding  scale,  tbe  highest  price  being  -7.61 
cents  net  for  quantities  under  500  1^  w.  h., 
and  4.75  cents  net  for  quantities  above  500 
k.  w.  h.,  and  power  at  a  maximum  of  4 
cents. 

Section  8  of  this  ordinance  has  a  provi- 
sion similar  to  tliat  contained  in  tbe  gas 


ordinance  requiring  all  rates  to  be  uniform 
for  equal  service,  and  requiring  tbe  rates  to 
be  filed  with  tbe  board  of  public  works  and 
open  for  public  Inspection.  There  is  a  fur- 
ther provision  that  tbe  company  shall  fur- 
nish to  the  city  of  Ijoulsville  street  lamps 
and  electridty  therefor  at  a  price  not  to 
exceed  $60  per  lamp  per  year  where  the  cur- 
rent is  supplied  from  an  underground  con- 
duit, and  $56  per  lamp  per  year  where  the 
overhead  current  is  supplied.  The  city  uses 
226  lamps  which  are  supplied  from  an  un- 
derground conduit,  and  2,539  lamps  from  an 
overhead  current.  The  ordinance  then  con- 
tains these  provisions: 

"Tbe  above  rates  regarding  street  lamps 
are  based  upon  current  consumption  and 
tbe  cost  and  maintenance  of  fixtures,  and 
such  changes  or  regulations  may  be  made 
from  tljne  to  time  as  may  give  the  dty  the 
advantage  of  any  inventions  or  improve- 
ments. 

"Third.  Tbe  dty  of  Louisville  reserves  the 
right  to  make  reasonable  regulations  of  rates 
for  tbe  use  of  electricity  and  for  lamps  for 
both  private  consumers  and  municipal  pur- 
poses and  the  capital  stock  or  bond  issue  of 
said  company  shall  not  be  considered  in  fix- 
ing said  rates." 

The  remaining  provisions  of  tills  ordinance 
are  not  material  to  tills  discussion. 

The  result  of  these  two  ordinances  as  to 
franchises  and  rates,  when  compared  with  tbe 
present  situation  in  Lioulsville,  may  be  sum- 
marized as  follows: 

The  city  is  now  paying  $67  pel  lamp  per 
year  for  public  lighting,  or  an  aggregate  of 
$ia'i,255.  At  tbe  new  rates  of  $60  and  $56 
per  lamp  per  year.  It  will  pay  $155,744  for 
tbe  same  service,  making  an  approximate 
saving  of  $30,000  per  year  for  this  particular 
service.  Tbe  consumers  of  gas  are  now  pay- 
ing $1  per  1,000  cubic  feet  for  illuminating 
gas,  and  for  beating  gas  75  cents  to  the  Iiou- 
isville  Gas  Company,  or  65  cents  to  tbe  Ken- 
tucky Heating  Company.  On  tbe  other  band, 
natural  gas  Is  to  he  furnished  under  the  pro- 
posed ordinance  at  a  miximum  net  price 
of  35  cents  per  1,000  cubic  feet  in  quantities 
of  2,000  cubic  feet  per  month,  and  on  a  slid- 
ing scale  for  smaller  quantities.  This  natu- 
ral gas  can  be  used  for  Illuminating  purpos- 
es through  the  medium  of  meclianical  appli- 
ances, like  tbe  Welsbach  burner;  and  while 
It  is  not  practicable,  or  perhaps  not  possible, 
to  now  estimate  the  reduction  or  tbe  saving 
to  the  people  In  the  use  of  natural  gas.  It  is 
fair  to  assume  that  it  will  be  substantial. 
Defendants  estimate  the  saving  to  the  con- 
sumers will  be  more  than  $1,000,000  annu- 
ally. 

The  price  for  electric  lighting  to  the  small- 
est consumer  will  be  7.60  cents,  whereas,  un- 
der the  Kentucky  Electric  franchise,  9  cents 
can  be  charged;  and  for  consumers  of  more 
than  600  k.  w.  h.  tbe  price  will  be  4.75  cents, 
a  saving  of  nearly  one-half  from  the  maxi- 
mum price  under  tbe  Kentucky  Electric  fran- 
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cblse.  As  before  stated,  the  Louisville  Light- 
ing Company  la  not  now  restricted  in  its 
charge  for  electricity. 

Furthermore,  the  city  reserves  the  right, 
should  natural  gas  fall,  to  fix  the  price  at 
which  manufactured  gas  shall  be  sold,  and 
It  further  reserves  to  itself  the  right  to  flx 
the  price  of  electric  service;  the  rates  pre- 
scribed in  the  ordinance  being  maximum 
rates,  and  not  binding  upon  the  city  if  it 
should  turn  out  that  they  are  unreasonably 
high. 

In  addition  to  aU  this,  the  city  is  at  Ub- 
erty  at  any  time  to  grant  other  franchises, 
either  for  the  furnishing  of  gas  or  for  the 
furnishing  of  electricity,  and  it  reserves  the 
right,  wltlch  it  now  has,  of  buying  the  gas 
plant  at  the  expiration  of  the  franchise. 

[1  ]  It  has  been  suggested  in  argument  that 
the  question  here  presented  Is  one  of  power 
only  In  the  general  council  of  the  dty  of 
Louisville,  and  that  Judicial  tribunals  are 
not  concerned  with  the  results  arising  from 
exercise  of  an  existing  power.  That  is  true, 
and  the  plaintiffs  have  rested  their  argu- 
ment, as  they  necessarily  must,  upon  the 
want  of  power  and  authority  in  the  general 
council  of  the  dty  of  Louisville  to  enact 
these  ordinances,  or  to  authorize  the  contract 
above  referred  to;  bat,  in  order  to  fully  un- 
derstand the  law  qnestions  Involved,  it  was 
deemed  necessary  that  the  foregoing  extend- 
ed statement  of  facts  should  be  made.  These 
tacts  are. fully  set  forth  in  the  record  and 
it  is  upon  those  facts,  and  the  law  applica- 
ble to  them,  that  they  press  this  suit  It  is 
to  be  remembered,  however,  that  courts  are 
interpreters  and  not  makers  of  the  law;  it 
is  not  the  province  of  the  courts  to  usurp 
the  functions  of  the  Legislature  or  the  gen- 
eral council,  by  questioning  the  wisdom  of 
their  authorized  acts.  If  the  general  coun- 
cil had  the  power  to  enact  these  ordinances, 
the  discussion  is  ended,  regardless  of  our 
private  opinion  as  to  their  wisdom  or  merit 

An  ordinance  passed  by  a  municipality  can- 
not be  held  invalid  upon  any  other  ground 
than  its  Illegality.  It  is  not  within  the  prov- 
ince of  this  court  to  say  that  a  valid  ordi- 
nance is  unwise  or  impolitic ;  those  questions 
are  to  be  addressed  solely  to  the  general 
coundl.  In  Wells  v.  Town  of  Mt.  Olivet,  126 
Ky.  131,  102  S.  W.  1182,  81  Ky.  Law  Rep. 
576, 11  L.  R.  A.  (N.  S.)  1080,  we  said :  "When 
an  ordinance  la  assailed  upon  the  ground 
that  it  is  Illegal,  unfair,  unreasonable,  or 
oppressive,  the  person  complaining  will  ordi- 
narily be  required  to  point  out  spedflcally 
in  what  respects  the  ordinance  is  unreason- 
able, unequal,  or  oppressive  as  applied  to 
the  facts  of  the  case  relied  on  by  him. 
•  •  •  When  the  aid  of  the  court  is  invok- 
ed to  declare  a  munldpal  ordinance  void,  it 
must  clearly  appear  that  it  Is  inherently  vio- 
lative of  the  law,  or  some  of  the  well-settled 
prindples  that  are  generally  recognized  as 
limitations  upon  the  power  of  mnnidpalities 
In  the  enactment  of  ordinances,  or,  it  the 


ordinance  is  not  Inherently  defective  as  com- 
ing within  these  inhibitions,  then  the  per- 
son attacking  it  must  afOrmatively  show 
that  as  applied  to  him  it  is  unreasonable, 
unfair,  or  oppressive.  State  Consolidated 
Traction  Co.  v.  aty  of  Elizabeth  [58  N.  X 
Law,  61»,  34  AtL  146]  32  L.  R.  A.  170." 

Cooley  on  Constitutional  Limitations,  says : 
"The  courts  must  assume  that  legislative  dis- 
cretion has  been  properly  exerdsed.  If  evi- 
dence was  required,  it  must  be  supposed  that 
It  was  before  the  Legislature  when  the  act 
was  passed;  and  if  any  spedal  finding  was 
required  to  warrant  the  passage  of  the  par- 
ticular act,  it  would  seem  that  the  passage 
of  the  act  itself  might  be  held  equivalent 
to  such  finding."    7th  Ed.  p.  257. 

In  Kittinger  v.  Buffalo  Traction  Co.,  160 
N.  Y.  377,  54  N.  E.  1081,  the  Court  of  Ap- 
peals of  New  York,  speaking  through  Chief 
Justice  Parker,  said :  "And  the  same  pre- 
sumption that  legislative  action  has  been 
devised  and  adopted  on  adequate  Informa- 
tion, and  not  under  the  influence  of  corrupt 
motives,  will  be  applied  to  the  discretionary 
action  of  municipal  bodies  and  of  a  state 
Legislature,  and  will  preclude  in  the  one  case 
as  in  the  other  all  collateral  attacks." 

In  Slade  v.  Lexington,  121  S.  W.  621,  this 
court,  speaking  ttirongh  Judge  Hobson,  said : 
"The  aothorities  are  practically  agreed  that 
an  ordinance  defining  and  granting  a  fran- 
chise is  the  exerdse  of  a  legislative  function, 
and  that  a  court  of  equity  will  not  enjoin 
a  council  In  the  exerdse  ot  its  legislative 
functions.  There  is  sound  reason  for  this; 
for,  if  the  legislative  authority  of  a  dty  may 
be  enjoined  from  exerdslng  its  judgment, 
in  all  cases  in  governmental  matters  where  it 
is  insisted  by  the  complainant  that  the  coun- 
cil is  about  to  do  something  which  it  has  no 
authority  to  do,  great  confusion  in  the  gov- 
ernment of  cities  would  ensue,  and  the  dis- 
tinction between  legislative  and  executive 
functions  would  amount  to  littie.  The  Con- 
stitution forbids  the  judldal  department 
from  interfering  with  the  Legislature  in  its 
functions.  The  purpose  of  the  separation  of 
the  government  into  three  departments  was 
to  preserve  the  independence  of  each.  If  an 
ordinance  defining  and  granting  a  franchise 
may  be  enjoined,  then  all  legislative  matters 
before  the  coundl  may  be  controlled  by  in- 
junction, such  as  the  question  of  high  or  low 
license,  the  fixing  of  boundaries  of  the  dty, 
the  erection  of  buildings  within  the  dty,  and 
the  like,  wherever  it  is  conceived  that  the 
coundl  is  about  to  pass  some  ordinance  with- 
out authority  to  do  so.  If  such  were  the 
practice,  the  dignity  of  the  coundl  would  be 
entirely  destroyed,  and  the  office  would  be 
so  burdensome  that  many  persons  would 
shrink  from  assuming  it" 

Having  in  view  this  well-established  doc- 
trine as  to  the  province  of  the  courts,  we 
will  proceed  to  examine  the  legal  questions 
presented  by  this  record;  and  in  dolng'so  we 
will  follow  the  line  ot  argument  formulated 
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by  connsel  for  plaintiffs,  In  sdx  propositions, 
wherein  they  contend  as  follows: 

(1)  The  ordinances  are  In  violation  of  sec- 
tion 2777  of  the  Kentucky  Statutes,  which 
provides  that  no  ordinance  shall  be  altered 
or  amended  In  any  way  except  by  repeal- 
ing It; 

(2)  The  ordinance  creating  the  gas  fran- 
chise is  In  direct  violation  of  section  3037d 
of  the   Kentucky    Statutes; 

(3)  The  first  ordinance  is  illegal,  in  that  it 
undertakes  to  disable  the  dty  from  exer- 
cising its  right,  vested  in-  it  by  the  General 
Assembly,  to  purchase  the  plant  of  the  Lonls- 
Tllle  Gas  Company  at  the  expiration  of  its 
charter ; 

(4)  The  second  ordinance  Is  illegal,  for  the 
reason  that  In  it  the  city  of  Louisville  under- 
takes to  commit  the  general  council  of  the 
city  of  lioulsville,  In  advance,  to  enact  a 
certain  ordinance  creating  certain  maximum 
rates  for  electricity  and  restraining  Its  pow- 
er to  reduce  such  rates ; 

(5)  The  purchase  of  the  gas  franchise  un- 
der the  first  ordinance  by  H.  M.  Byllesby  & 
Co.,  which  would  inevitably  be  the  purchaser 
thereof,  and  the  carrying  into  effect  of  the 
contract  between  H.  M.  Byllesby  &  Ck>.  and 
the  dty  of  tiouisville,  would  In  effect  and 
reality  give  to  H.  M.  Byllesby  &  Co.  a  mo- 
nopoly of  manufacturing  and  dlstributlDg 
electrldty  and  gas  and  of  distributing  natu- 
ral gas  in  the  city  of  Louisville,  contrary 
to  the  Constitution,  laws,  and  well-settled 
public  policy  of  the  commonwealth  of  Ken- 
tucky ;  and 

(6)  The  ordinances  violate  section  164  of 
the  Constitution,  in  that  they  do  not  con- 
template the  granting  of  a  franchise  after 
due  advertisement,  the  public  receiving  of 
bids,  and  the  awarding  of  such  franchise 
to  the  highest  and  best  bidder. 

1.  SecUon  2777  of  the  Kentucky  Statutes, 
la  a  part  of  the  charter  of  dties  of  the  first 
class,  and  reads 'as  follows:  "No  ordinance 
shall  be  passed  until  It  shall  have  been  read 
in  full  in  each  board  and  free  discussion 
allowed  thereon,  and  no  ordinance  shall 
pass  both  boards  on  the  same  day.  No  or- 
dinance shall  embrace  more  than  one  sub- 
ject, and  that  shaU  be  expressed  in  its  title. 
No  ordinance  shall  be  altei-ed  or  amended  In 
any  way  except  by  repealing  it." 

[2]  Counsel  for  plaintiffs  rested  the  oral 
argument  chiefly  upon  the  first  sentence  of 
said  section,  which  provides  that  no  ordi- 
nance shall  be  passed  until  a  free  discussion 
lias  been  allowed  thereon,  and  that  no 
such  discussion  was  offered  to  the  members 
of  the  general  conndl  In  this  case,  since  the 
ordinances  were  passed  by  the  board  of 
ooundlmen  the  same  day  on  which  they 
were  introduced.  But  certainly  It  is  not  for 
this  court  to  say  how  much  discussion  the 
general  conndl  shall  allow  upon  any  par- 
ticular ordinance,  or  that  parliamentary 
roles  of  procedure  shall  be  applied  other- 


wise than  under  the  ordinary  rules  of  such 
procedure. 

In  State  ▼.  Superior  Court  of  Milwaukee 
County,  106  Wis.  651,  81  N.  W.  1046,  48  L. 
R.  A.  819,  the  court  said:  "It  is  enough  to 
say  that  a  court  of  equity  has  no  place  in 
the  chamber  of  the  common  conndl  to  su- 
pervise or  superintend  the  proceedings  of 
that  body,  while  engaged  In  the  exercise  of 
legislative  or  discretionary  functions." 

If  the  record  shows  that  the  law  govern- 
ing the  enactment  of  ordinances  was  com- 
piled with,  it  is  not  for  the  courts  to  say 
that  the  law  has  not  been  complied  with. 
In  the  case  at  bar  all  the  technical  require- 
ments of  the  procedure  in  the  passage  of  or- 
dinances were  complied  with.  They  passed 
the  lower  board  on  March  26th,  and  the 
upper  board  on  March  27th,  after  amend- 
ment in  two  respects.  The  amendments  ne- 
cessitated a  reconsideration  by  the  lower 
board,  which  passed  the  ordinances  on  the 
28th.  The  general  conndl  had  the  exclusive 
right  to  say  whether  an  hour,  or  two  hours, 
was  sufficient  time  for  a  free  discussion  of 
the  ordinance.  In  the  case  at  bar  the  vote 
of  the  board  of  aldermen  was  unanimous, 
while  the  vote  in  the  board  of  coundlmen 
contained  only  two  votes  against  the  ordi- 
nances. The  minutes  further  show  that  the 
two  objecting  members  of  the  councllmen 
addressed  that  board  at  length,  setting  forth 
their  views  in  opposition. 

Furthermore,  it  is  a  well-known  fact  that 
questions  of  legislation,  not  only  frequently, 
but  generally,  are  discussed  in  advance  and 
changed  so  as  to  meet  new  views  suggested 
by  the  discussion,  and  bills  in  conformity 
therewith  are  drawn  by  a  committee  before 
they  are  introduced  Into  the  legislative  body; 
and  in  this  way  members  obtain  all  the 
knowledge  of  the  proposed  legislation  they 
could  otherwise  obtain,  and  are  prepared  to 
vote  without  further' discussion. 

[3]  Plaintiffs  further  contend  that,  under 
the  last  provision  of  section  2777,  section  6 
of  the  Kentucky  Electric  Company's  fran- 
chise, which  prohibits  it  from  selling  out 
to  a  competitor,  should  have  been  formally 
repealed  in  order  to  eliminate  it,  and  that 
it  could  not  have  been  eliminated  in  any 
other  way  than  by  a  surrender  of  the  fran- 
chise of  the  Kentucky  Electric  Company,  by 
a  repealing  of  the  ordinance  by  the  dty,  and 
by  the  enactment  of  a  new  franchise  ordi- 
nance in  which  section  6  would  not  have  ap- 
peared. We  have  been  cited  to  no  author- 
ity in  support  of  the  construction  of  the  stat- 
ute here  insisted  upon ;  and  it  bdng  conced- 
ed, as  it  must  be,  under  the  authority  of 
the  decision  of  this  court  in  Louisville  Home 
Telephone  Co.  v.  City  of  Louisville,  130  Ky. 
626,  113  S.  W.  856,  that  the  dty  and  the 
Kentucky  Electric  Company  could,  by  agree- 
ment, eliminate  the  provision  in  question,  we 
ace  no  reason  why  they  should  not  agree 
In  the  manner  here  adopted.     The  purpose 
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of  the  statute  was  to  plrevent  loose  legisla- 
tion of  doubtful  meaning,  rather  than  to 
control  parties  In  the  exercise  of  their  Indi- 
vidual rights  under  existing  ordinances. 

ETldently  section  2777  was  not  Intended  to 
affect  the  private  rights  of  parties  obtained 
under  ordinances,  since  the  right  to  change 
or  annul  those  privileges  by  agreement  Is 
afiBrmatlvely  fixed  by  the  decision  In  the 
LouisTllIe  Home  Telephone  Company  Case. 

[4,  S]  2.  It  is  further  insisted  that  the  ordi- 
nance creating  the  gas  franchise  is  in  direct 
violation  of  section  3037d  of  the  Kentucky 
Statutes.  That  section  is  a  part  of  the  act 
of  1904  amending  the  charter  of  cities  of  the 
first  class,  and  provides,  among  other  things, 
for  the  sale  of  a  new  franchise  upon  the  ex- 
piration of  a  former  franchise,  and  that  the 
new  franchise  shall  be  similar  to  the  orig- 
inal franchise.  This  objection  is  based  upon 
the  fact  that  the  circuit  court  has  determin- 
ed that  the  franchise  of  the  Kentucky  Heat- 
ing Company  has  expired,  that  said  company 
now  has  no  franchise,  and  that  the  statute 
which  requires  the  city  to  sell  "a  similar 
franchise"  is  not  satisfied  by  a  sale  of  a 
natural  gas  franchise.  The  franchise  of 
the  Kentucky  Heating  Company  was  for 
furnishing  "natural  gas  for  fuel  and  heat- 
ing purposes,"  while  the  franchise  offer- 
ed under  the  new  ordinance  is  for  the  sale 
of  "natural  gas,  manufactured  gas,  and  mix- 
ed gas,  for  heating  and  lighting  and  other 
purposes."  There  is  a  complete  answer  to 
this  contention:  In  the  first  place,  the  stat- 
ute requiring  a  sale  of  a  similar  new  fran- 
chise was  evidently  passed  for  the  benefit 
of  the  owner  of  the  expiring  franchise,  and 
he  only  can  complain  if  the  city  offers  a 
different  franchise.  It  will  not  be  contended 
that  the  city  may  not  offer  as  many  different 
franchises  as  it  pleases,  and  it  may  yet  offer 
a  franchise  in  the  exact  terms  of  the  original 
franchise,  held  by  the  Kentucky  Heating 
Company.  If  the  Kentucky  Heating  Com- 
pany should  choose  to  require  the  city  to 
carry  out  the  Judgment  of  the  chancellor,  by 
offering  a  franchise  similar  to  its  expired 
franchise,  the  city  will  have  to  do  so,  and  its 
offer  of  th«  present  franchise  for  the  sale 
of  natural  and  artificial  gas  will  not  stand 
in  the  way.  The  franchise  offered  in  the 
proposed  ordinance  is  in  no  sense  exclusive; 
on  the  contrary,  section  23  of  the  proposed 
franchise,  above  quoted,  expressly  provides 
that  nothing  In  said  ordinance  shall  be  con- 
strued as  exclusive,  or  as  preventing  the  city 
from  granting  a  like  franchise  or  privilege 
to  any  other  person,  firm,  or  corporation ; 
and,  of  course,  if  it  can  grant  a  like  fran- 
chise, it  can  certainly  grant  a  different  fran- 
chise. 

[6]  3.  By  section  19  of  the  present  charter 
of  the  Louisville  Gas  Company  the  city  has 
the  right  to  buy  the  plant  of  the  Gas  Com- 
pany upon  the  expiration  of  its  charter  on 
January  1,  1919.  The  same  provision  is 
found  in  section  3  of  the  act  of  March  20, 


1902,  which  is  now  contained  in  subsection  3 
of  section  2783a  of  the  Kentucky  Statutes  as 
a  part  of  the  charter  of  cities  of  the  first 
class. 

As  above  stated,  section  3037d  of  the  Ken- 
tucky Statutes,  being  a  part  of  the  act  of 
March  22,  1904,  and  embraced  in  the  diarter 
of  cities  of  the  first  class,  provides  for  the 
sale  of  a  new  franchise  upon  the  expiration 
of  a  former  franchise,  and  for  a  purchase  of 
public  utility  plants  by  clUes  of  the  first 
class.  Conceding  that  these  statutory  pro- 
visions have  not  divested  the  city  of  Lools- 
vllle  of  its  power  to  purchase  the  plant  of 
the  liouisville  Gas  Company  upon  the  expira- 
tion of  its  original  charter,  nevertheless  the 
city  of  Louisville  had  the  right,  under  the 
authority  of  Louisville  Home  Telephone  Go. 
V.  City  of  Louisville,  supra,  to  change  the 
contract  as  it  did,  by  postponing  the  right  to 
buy  the  plant  until  the  expiration  of  the  pres- 
ent charter.  If  a  city  has  the  right  to  annul  a 
contract  provision  in  a  franchise,  as  was  de- 
cided in  the  Louisville  Home  Telephone  Com- 
pany Case,  it  certainly  has  the  less  impor- 
tant right  of  postponing  that  privilege  until 
the  eifpiration  of  Uie  new  charter. 

The  authorities  cited  by  plaintiffs  upon 
this  point  are  to  the  effect  that  a  municipali- 
ty cannot,  in  the  absence  of  express  legis- 
lative authority,  make  contracts  or  pass  by- 
laws which  would  cede  away,  control,  or 
embarrass  its  legislative  or  governmental 
powers,  or  which  would  disable  it  from  per- 
forming its  public  duties.  1  Dillon's  Munlc. 
Corp.  i  245.  That  proposition  is  surely  sound. 
But  that  class  of  cases  is  not  controlling 
here,  since  the  right  to  buy  the  gas  plant  is 
a  contract  right,  which  may  be  dealt  with 
like  any  other,  property  right  No  legislative 
or  governmental  power  is  abridged  by  the 
proposed  postponement  of  the  right  to  buy 
the  plant  Moreover,  section  21  of  the  new 
franchise  gives  the  city  the  right  to  buy,  not 
only  the  existing  plant,  but  all  the  new 
plant  that  may  be  installed  under  the  new 
franchise.  If  the  time  had  now  arrived  for 
the  city  to  exercise  its  option  to  boy,  can 
it  be  doubted  that  it  would  have  the  right 
and  the  power  to  bargain  with  the  Gas  Com- 
pany for  an  extension  of  this  option?  We 
think  not  Really,  plaintiffs'  contention 
amounts  to  this:  The  dty  can  make  no  con- 
tract which  looks  to  the  future  for  its  fulfill- 
ment; and,  of  course,  that  means  the  dty 
can  make  no  executory  contract 

But  in  Slade  v.  City  of  Lexington,  141  Ky. 
214,  132  S.  W.  404,  32  L.  B.  A.  (N.  S.)  201,  it 
was  held  that  a  contract  by  a  city  for  the 
renewal  of  a  waterworks  contract  at  the  end 
of  25  years  was  valid  and  enforceable.  Be- 
ing a  mere  contract  right,  and  not  within 
the  rule  applicable  to  governmental  powers, 
we  see  no  reason  why  the  city  may  not  deal 
with  it  as  with  any  other  property  right 

[7]  4.  Is  the  contract  ordinance  Illegal  be- 
cause the  city  therein  undertakes  to  commit 
the  general  council  in  advance  to  enact  a 
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certain  ordinance  creating  certain  maximum 
rates  for  electricity,  and  restricting  Its  pow- 
ers to  reduce  such  rates? 

Plaintiffs  insist  that  it  is,  and  rely  upon 
the  line  of  cases  last  above  referred  to.  It 
must  be  admitted  that  If  the  city  had  the 
power  to  pass  the  ordinance  creating  the 
new  franchise,  without  this  ancillary  con- 
tract, its  failure  to  pass  the  contract  ordi- 
nance now  objected  to  would  not  invalidate 
the  franchise  ordinance.  Neither  would^  It 
Invalidate  the  contract  ordinance  in  which  it 
Is  embraced.  The  general  council  would 
have  the  right  to  pass  the  ordinance,  to  re- 
peal it  if  passed,  and  to  provide  other  rea- 
sonable rates;  and  we  fail  to  see  how  the 
mere  fact  that  it  now  proposes  In  advance  to 
prescribe  maximum  rates,  to  which  Byllesby 
&  Co.  agrees  to  abide,  Invalidates  the  ordi- 
nance. 

Plaintiffs  r^  upon  a  line  of  cases  which 
liold  that  a  dty  council  has  no  power  to  em- 
barrass itself  in  the  future  exercise  of  its 
legislative  discretion,  by  agreeing  in  advance 
to  fix  a  scale  of  maximum  rates  for  electrici- 
ty. That,  however,  is  a  begging  of  the  ques- 
tion, since  the  ordinance  does  not  bind  the 
city  as  to  the  future  exercise  of  its  legislative 
discretion  In  this  respect;  it  merely  pre- 
scribes maximum  rates  for  the  present,  which 
Byllesby  &  Co.  agrees  to  accept  as  reason- 
able. As  before  stated,  it  does  not  prevent 
the  city  from  making  other  reasonable  rates. 
This  is  easily  seen  from  an  examination  of 
the  ordinance. 

By  section  B  of  the  contract  ordinance 
Byllesby  &  Co.  agrees  to  abide  by  the  terms 
of  an  ordinance  fixing  the  maximum  price 
for  electricity  as  therein  set  out,  whenever 
the  dty  passes  such  an  ordinance.  At  the 
present  the  franchise  of  the  Louisville  Light- 
ing Company  contains  no  restriction  upon 
rates ;  It  can  charge  what  it  pleases,  or  can 
get  The  franchise  of  the  Kentucky  Electric 
Company  fixes  a  maximum  of  9  cents  for 
light  and  4  cents  for  power.  Under  this 
state  of  affairs,  the  city  may  pass  an  ordi- 
nance fixing  the  maximum  rates  of  both  com- 
panies, provided  they  be  reasonable  and 
produce  a  fair  return  upon  the  investment, 
and  under  the  proposed  contract  both  com- 
panies agree  that  they  will  not  contest  the 
prescribed  rates,  if  they  be  adopted  by  the 
dty. 

But  in  the  third  section  of  clause  D  of  the 
contract  the  ordinance  further  expressly  pro- 
vides: "The  dty  of  Louisville  reserves  the 
right  to  make  reasonable  regulations  of  rates 
for  the  use  of  electricity  and  for  lamps  for 
both  private  consumers  and  municipal  pur- 
poses, and  the  capital  stock  or  bond  issue  of 
said  company  shall  not  be  considered  in  fix- 
ing said  rates." 

It  Is  plain,  therefore,  that  there  Is  no 
restriction  upon  the  city  in  fixing  rates  for 
electrldty,  except  that  imposed  by  law — 
that  they  be  reasonable.  The  proposed  rates 
are  an  advantage  to  consumers  of  electricltyt 


In  that  the  contract  binds  Byllesby  &  Co.  to 
their  reasonableness;  it  does  not,  however, 
prohibit  the  dty  from  making  lower  rates. 
This  objection  is  based  upon  a  misconcep- 
tion of  the  effect  of  the  contract  ordinance, 
and  Is  without  substance. 

[S,  •]  5.  Would  the  purchase  of  the  pro- 
posed franchise  by  H.  M.  Byllesby  &  Co. 
confer  upon  that  corporation  a  monopoly  of 
manufacturing  and  selUng  electricity  and 
gas  and  of  distributing  natural  gas  In  Louis- 
ville, in  violation  of  the  statute  or  the  public 
policy  of  the  state? 

The  public  policy  of  a  state  is  expressed 
in  its  Constitution  and  statutes,  and  in  its 
common  law  as  found  in  the  opinions  of  its 
court  of  last  resort.  If  the  Constitution  or 
statutes  speak  upon  a  subject,  the  public 
policy  of  the  state  is  necessarily  fixed  to 
that  extent  And  when  the  Legislature 
speaks,  and  the  courts  construe  that  decla- 
ration, we  certainly  have  a  conclusive  rule 
as  the  public  policy  of  the  state  upon  the 
subject  thus  treated.  We  cannot  agree  that 
the  act  of  a  munldpallty  may  have  the  sanc- 
tion of  the  law  and  yet  be  against  public 
policy.  When  the  Legislature  has  spoken, 
we  cannot  look  to  general  expressions  in  opin- 
ions of  this  court  as  laying  down  a  rule  of 
public  policy  in  opposition  to  that  contained 
In  the  statute. 

We  have  various  statutory  provisions  re- 
lating to  monopolies.  Under  section  655  of 
the  Kentucky  Statutes,  two  or  more  corpo- 
lations  of  this  state  may  consolidate  Into 
a  single  corporation;  while  section  769  con- 
fines the  acquisition  by  one  railroad  of  the 
franchise  of  another  to  a  noncompeting  line. 
Section  201  oT  the  Constitution  prohibits  the 
consolidation  of  competing  or  parallel  rail- 
roads or  like  companies.  Section  198  of  the 
Constitution  reaches  the  subject  in  hand,  and 
provides  as  follows:  "It  shall  be  the  duty  of 
the  General  Assembly  from  time  to  time,  as 
necessity  may  require,  to  enact  such  laws 
as  may  be  necessary  to  prevent  all  trusts, 
pools,  combinations  or  other  organizations, 
from  combining  to  depreciate  below  its  real 
value  any  article,  or  to  enhance  the  cost  of 
any  article  above  its  real  value." 

In' 1890,  prior  to  the  adoption  of  the  pres- 
ent Constitution,  the  Legislature  dealt  with 
the  subject  by  an  act  which  became  sections 
3915  to  3941,  Inclusive,  of  the  Kentucky  Stat- 
utes, against  "Pools,  Trusts  and  Conspira- 
cle.9."  That  act  forbade  the  formation  of 
trusts  or  monopolies,  without  regard  to 
whether  they  raised  or  depredated  the  price 
of  an  article  when  compared  with  its  real 
value.  In  1906,  however,  the  Legislature 
amended  the  statute,  so  as  to  authorize 
farnlers  to  combine  for  the  purpose  of  ob- 
taining higher  prices .  for  their  products. 
This  statute  Is  known  as  the  "Pooling  Stat- 
ute," and  is  section  3941a  of  the  Kentucky 
Statutes.  But  in  the  recent  cases  of  Com- 
monwealth V.  International  Harvester  Co.. 
131  Ky.  506,  115  S.  W.  703,  133  Am.  SL  Rep. 
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258,  International  Harvester  Co.  ▼.  Com- 
monwealth, 137  Ky.  674,  126  S,  W.  352, 
and  International  Harvester  Co.  ▼.  Common- 
wealth, 144  Ky.  403,  138  S.  W.  248,  It  was 
held  that  under  the  law  of  Kentucky  as  It 
exists  to-day  there  is  no  prohibition  against 
the  formation  of  tmsts  or, monopolies  but 
that  they  are  liable  to  a  fine  if  they  sell 
their  products  above  or  below  their  real  val- 
ue, sncb  real  value  to  be  fixed  by  a  Jury. 
The  law  has  so  stood  since  1906,  without 
change  by  the  Legislature,  and  must  t>e  ac- 
cepted as  the  public  policy  of  the  state  upon 
the  subject  When  properly  construed  and 
applied,  we  do  not  find  anything  in  Stites  v. 
Norton,  125  Ky.  672,  101  S.  W.  1189,  31 
Ky.  Law  Hep.  263, 13  L.  R.  A.  (N.  S.)  474,  or 
In  Merchants'  Ice  &  Cold  Storage  Co.  t. 
Uohrman,  138  Ky.  630,  128  S.  W.  599,  30 
L.  B.  A.  (N.  S.)  973,  137  Am.  St  Rep.  390, 
and  Icindred  cases  relied  upon  by  plaintiffs 
that  can  take  this  case  out  of  the  operation 
of  the  rule  laid  down  by  the  act  of  1906. 
If  the  dty  had  the  authority  to  pass  these 
ordinances,  there  Is  nothing  in  the  public 
policy  of  the  state  that  would  Invalidate 
them. 

[II]  6.  Finally,  we  pass  to  a  consideration 
of  the  most  diflacult  question  presented  by 
this  record:  Do  the  ordinances  violate  sec- 
tion 164  of  the  Constitution? 

Said  section  reads  as  foUows:  "Ko  county, 
city,  town,  taxing  district  or  other  munici- 
pality shall  be  authorized  or  permitted  to 
grant  any  franchise  or  privilege,  or  make 
any  contract  In  reference  thereto,  for  a  term 
exceeding  twenty  years.  Before  granting 
such  franchise  or  privilege  for  a  term  of 
years,  such  municipality  shall  first,  after 
due  advertisement,  receive  bids  therefor 
publldy,  and  award  the  same  to  the  highest 
and  best  bidder ;  but  it  sliall  have  the  right 
to  reject  any  or  all  bids.  This  section  shall 
not  apply  to  a  trunk  railway."  Plaintiffs 
contend  that  since  the  ordinances  provide 
for  an  advertisement  of  the  sale  of  the 
franchise  of  not  less  than  two  weeks,  in  two 
specified  Louisville  daily  newspapers,  one 
printed  in  English  and  the  other  in  German, 
there  is  no  "due  advertisement"  sudi  as  is 
required  by  section  164,  supra. 

It  Is  contended  that  the  advertising  pro- 
vision Is  merely  a  perfunctory  compliance 
with  the  constitutional  requirement  and 
does  not  comply  with  the  spirit  of  the  Con- 
stitution. There  is  no  statutory  or  consti- 
tutional provision  defining  what  constitutes 
"due  advertisement,"  and  we  are  not  ad- 
vised by  the  plaintiffs  as  to  what  would 
be  a  compliance  with  this  provision  of  the 
Constitution.  In  the  absence  of  some  stat 
utory  provision  upon  the  subject  we  cdnnot 
question  the  good  faith  of  the  general  coun- 
cil tn  fixing  the  length  of  this  advertisement 
at  not  less  than  two  weeks,  In  two  different 
newspapers.  Lands  of  debtors  are  generally 
sold  at  Judicial  sales  after  an  advertisement 
of  ten  days;   and,  while  persons  might  well 


differ  as  to  what  constitutes  a  "due  adver- 
tisement," either  as  to  the  character  of  the 
advertisement  or  its  comprehensiveness  and 
extent  we  are  not  authorized  to  say  that 
the  legislative  body  of  the  city  has  violated 
the  broad  discretion  here  given  It  If  the 
framers  of  the  Constitution  had  Intended  to 
circumscribe  the  power  of  the  general  coun- 
cil In  this  respect,  It  would  have  done  so. 
We  have  been  referred  to  no  authority  upon 
the  question,  beyond  the  language  of  the 
section  as  above  quoted. 

[11]  It  Is  further  contended,  under  this 
heading,  that  the  ordinances  are  so  drawn 
that  H.  M.  Byllesby  &  Co.  must  of  neces- 
sity, be  the  only  bidder  at  the  sale  of  the 
franchise,  and  that  therefore  It  cannot  be 
sold  to  tile  highest  and  best  bidder,  when 
there  can  be  only  one  bidder  and  no  com- 
petition. In  other  words,  this  objection  la 
based  upon  the  idea  that,  where  the  fran- 
chise Is  to  be  sold  in  such  a  way  as  to  give 
an  undue  advantage  to  one  person  over  an- 
other, there  is  no  competitive  bidding,  or  bid- 
ding upon  equal  terms,  as  is  contemplated 
by  section  164,  and  that  the  ordinance  is 
void  for  that  reason. 

This  contention  Is  based  upon  the  doctrine 
laid  down  by  this  court  In  FIneran  v.  Cen> 
tral  Bltullthlc  Paving  Co.,  116  Ky.  495,  76  S. 
W.  416,  26  Ky.  Law  Bep.  876,  3  Ann.  Cas. 
741.  In  that  case  a  street  In  Newport  was 
constructed  under  an  ordinance  which  re- 
quired contracts  for  construction  of  streets 
to  be  let  to  the  lowest  and  best  bidder,  and 
the  ordinance  provided  that  the  street  should 
be  made  of  "bituminous  macadam,"  a  pat- 
ented composition  In  the  exclusive  control  of 
the  Central  Bitulitlilc  Paving  Company.  In 
view  of  this  exclusive  ownership,  it  was  con- 
tended, and  this  court  held,  that  there  could 
not  be  a  "lowest  bidder"  within  the  mean- 
ing of  the  charter,  that  there  could,  In  real- 
ity, be  but  one  bidder,  and  pointed  out  the 
fact  that  the  vice  of  the  ordinance  consisted 
in  its  requiring  the  street  to  be  Improved 
with  "bituminous  macadam,"  without  plac- 
ing It  In  competition  with  other  like  or  equal- 
ly as  good  material  for  such  purposes.  The 
FIneran  Case  cited  with  approval  the  lead- 
ing case  of  Flshbum  v.  Chicago,  171  lU.  338, 
49  N.  E.  632,  39  L.  B.  A.  483,  63  Am.  St 
Bep.  236,  where  a  Chicago  ordinance  required 
a  street  to  be  paved  with  asphaltum  to  be 
obtained  from  "Pitch  Lake"  In  the  Island 
of  Trinidad.  "Pitch  Lake"  was  in  the  ex- 
clusive control  of  the  Barber  Asphalt  Com- 
pany,  and  for  that  reason  the  Supreme  Court 
of  Illinois  held  the  ordinance  was  void,  be- 
cause It  prohibited  competition  In  bidding. 
In  the  course  of  its  opinion  the  Supreme 
Court  of  IlUnois  said:  "If  it  be  the  Judgment 
of  the  city  council  that  the  most  suitable 
and  best  material  to  be  used  in  any  contem- 
plated Improvement  Is  the  product  of  some 
particular  mine  or  quarry,  or  some  substance 
or  compound  which  is  in  the  control  of  some 
particular  fij:m  or  corporation,  the  ordinance 
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might  be  so  framed  as  to  make  such  produc- 
tion, substance,  or  compound  the  standard  of 
quality  and  fitness,  and  to  require  that  ma- 
terial equal  in  all  respects  to  It  should  be 
employed.  An  ordinance  making  It  Indis- 
pensable that  an  article  or  substance  In  the 
control  of  but  a  certain  person  or  corpora- 
tion shaU  be  used  In  the  construction  of  a 
public  work  must  necessarily  create  a  monop- 
oly In  favor  of  such  person  or  corporation, 
and  also  limit  the  persons  bidding  to  those 
who  may  be  able  to  make  the  most  advanta- 
geous terms  with  the  favored  person  or  cor- 
poration." See,  also.  Diamond  v.  Mankato, 
SS  Minn.  48,  93  N.  W.  911,  61  L.  R.  A.  448. 

In  the  Flneran  Case,  supra,  we  adopted 
the  rule  as  above  announced,  and  It  has 
never  been  departed  from  by  this  court 
Plaintiffs  Insist  the  principle  there  announced 
Is  conclusive  against  the  validity  of  the  fran- 
chise ordinance,  because,  as  they  claim,  it 
gives  Byllesby  &  Co.  a  double  advantage  in 
the  bidding;  ^ther  one  being  sufBclent  to 
Invalidate  It  It  must  be  remembered,  how- 
ever, that  the  rule  does  not  apply  unless  the 
advantage,  by  its  terms,  excludes  other  bid- 
ders. 

The  first  obnoxious  privilege  Is  found  in 
that  provision  of  the  gas  franchise  which 
requires  the  purchaser  of  that  franchise  to 
bring  gas  to  Louisville  from  West  Virginia, 
which  It  Is  contended  violates  the  rule  laid 
down  in  the  Flneran  Case,  because  it  re- 
quires the  purchaser  to  furnish  gas  from 
a  particular  field  which  is  owned  exclusively 
by  H.  M.  Byllesby  &  Co.,  and  that  it  there- 
fore necessarily  shuts  out  all  other  bidders. 
If  this  were  true,  the  case  might  come  with- 
in the  doctrine  laid  down  In  the  Flneran 
Case,  supra,  and  in  Flshbum  v.  Chicago, 
supra,  and  In  Diamond  v.  Mankato,  supra, 
and  the  ordinance  mlght'be  invalid  for  that 
reason.  The  petition,  howeveri  Is  not  broad 
enough  to  present  the  question  In  the  shape 
contended  for  by  plaintiffs.  The  allegation 
of  the'  petition  upon  this  subject  Is  as  fol- 
lows: "The  plaintiffs  say  that  in  the  states 
of  Virginia,  West  Virginia,  and  Kentucky 
there  are  very  extensive  areas  of  territory 
under  which  there  lies  natural  gas,  which 
said  gas  Is  chemically  and  physically  avail- 
able for  transportation  and  use  In  the  city 
of  Louisville  for  fuel  and  for  lighting  pur- 
poses ;  that  the  defendant  Byllesby  &  Co.  has, 
so  the  plaintiffs  are  informed,  by  contract 
through  itself  or  its  agents,  an  option  to 
purchase  or  lease  certain  tracts  In  West  Vir- 
ginia under  which  tracts  such  available  nat- 
ural gas  exists."  This  language  is  very  far 
from  alleging  that  Byllesby  &  Co.  has  a  mo- 
nopoly of  the  natural  gas  fields  of  West  Vir- 
ginia;  it  merely  says  that  ByUeflby  &  Co. 
has  an  option  "to  purchase  or  lease  certain 
tracts"  of  land — ^not  all  of  them — under  which 
available  natural  gas  exists.  We  must  as- 
sume, therefore,  that  any  prospective  bidder 
is  at  liberty  to  supply  gw  from  West  Vir- 


ginia, provided,  of  course,  he  has  the  capital 
to  do  so. 

[12]  And  In  this  connection  it  is  also  In- 
sisted that  by  reason  of  Byllesby  &  Co.'s 
ownership  of  the  Louisville  Gas  Company 
and  the  Louisville  Lighting  Company  It  is 
on  a  much  more  favorable  footing  than  any 
other  bidder  could  possibly  be,  since  it  has 
its  plant  and  mains  already  in  operation, 
and  that  for  this  reason  it  has  an  advantage 
which  would  make  the  bidding  unequal,  un- 
fair, and  violative  of  section  164  of  the  Con- 
stitution. It  must  be  admitted,  however, 
that  Byllesby  &  Co.'s  ownership  of  the  Louis- 
ville Gas  Company  and  of  the  LonisviUe 
Lighting  Company  Is  an  advantage,  if  it  be 
an  advantage,  which  goes  with  the  ownership 
of  property  or  capital.  .  But  it  does  not  nec- 
essarily exclude  other  bidders.  It  is  esti- 
mated that  It  win  cost  perhaps  $3,000,000 
to  bring  to  Louisville  an  adequate  supply  of 
natural  gas  from  West  Virginia.  Of  course, 
a  franchise  so  expensive  could  not  be  bought 
by  a  person  without  capital  sufladent  to  oper- 
ate the  franchise ;  but  It  cannot  be  said  that 
this  fact  would  give  an  exclusive  or  an  undue 
advantage  to  the  man  with  capital  sufficient 
to  handle  the  undertaking.  The  mere  state- 
ment of  the  proposition  is  a  sufficient  answer 
to  the  criticism. 

[13]  Furthermore,  the  fact  that  a  gas  and 
electric  franchise  is  drawn  so  as  to  cover  only 
territory  already  occupied  by  the  pipes  or 
wires  of  an  existing  company  will  not  in- 
validate it  This  precise  question  was  before 
this  court  in  Hllllard  v.  Geo.  G.  Fetter 
Lighting  &  Heating  Co.,  127  Ky.  95,  105  S. 
W.  115,  31  Ky.  Law  Rep.  1330.  In  that  case 
the  Fetter  Company  bad,  under  a  license 
from  the  board  of  public  works,  built  cer- 
tain underground  conduits  through  which  it 
sold  electricity.  This  court  having  decided 
that  the  license  was  void,  the  Fetter  Com- 
pany procured  the  city  to  sell  an  electric 
franchise,  and  the  ordinance  creating  the 
franchise  described  the  location  of  the  under- 
ground conduits  to  be  laid  in  pursuance  of 
its  terms  exactly  as  the  Fetter  Company's 
conduits  were  situated.  Furthermore,  it  al- 
so prohibited  the  Louisville  Lighting  Com- 
pany and  the  Kentucky  Electric  Company 
from  bidding  on  the  franchise.  It  necessarily 
followed  that  the  Fetter  Company  was  the 
successful  bidder ;  and  In  Kentucky  Electric 
Co.  V.  Barret,  132  Ky.  717,  116  S.  W.  1186, 
this  court  sustained  the  validity  of  the  or- 
dinance. See^  also,  Johnson  v.  City  of  New 
Orleans,  105  La.  149,  29  South.  355,  Wood  v. 
Seattle,  23  Wash.  1,  62  Pac.  135,  52  L.  R. 
A.  369,  and  City  of  Newport  v.  Municipal 
Light  Co.,  147  Ky.  776,  145  S.  W.  1107.  Un- 
der this  ruling,  the  dty  may  hereafter  sell 
another  franchise  and  prohibit  the  owners 
of  the  present  franchise  from  bidding  there- 
for. 

[14]  The  second  Invalidating  privilege, 
which  it  is  claimed  Byllesby  &  Co.  has  to  the 
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disadvantage  of  other  bidders,  is  tlie  agree- 
ment on  tile  part  of  the  city  to  waive  as  to 
Byllesby  &  Co.  the  provisions  of  section  6 
of  the  franchise  of  the  Kentucky  Electric 
Company  which  prohibits  It  from  selling  out 
to  a  competitor.  This  objection,  In  turn, 
presents  two  aspects,  under  plaintiffs'  con- 
tention :  (a)  That  the  prohibition  cannot  be 
waived  against  the  consumer ;  and  (b)  that, 
if  waived,  it  confers  an  insurmountable  ad- 
vantage upon  Byllesby  &  Co.,  and  renders 
the  sale  void  under  the  doctrine  of  the  Fine- 
ran  Case,  supra.    Of  these  In  their  order. 

(a)  Did  the  dty  council  have  the  power  to 
waive  section  6  of  the  cliarter  of  the  Ken- 
tucky Electric  Company,  wUch  prohibited  it 
from  selling  out  to  the  Louisville  Lighting 
Company,  or  any  other  competitor?  If  this 
were  a  case  of  first  Impression  in  this  juris- 
diction, we  might  be  inclined  to  give  great 
weight  to  this  contention.  The  question, 
however,  was  put  at  rest,  so  far  as  this  court 
is  concerned,  by  the  decision  in  Louisville 
Home  Telephone  Co.  v.  City  of  Louisville,  130 
Ky.  626,  113  S.  W.  855.  In  that  case  the 
Home  Telephone  Company's  franchise  re- 
quired it  to  pay  annually  to  the  dty  the  sum 
of  |1  for  every  telephone  or  instrument  in 
excess  of  6,000.  By  agreement  between  the 
telephone  company  and  the  city  of  Louis- 
ville, a  new  franchise  was  ottered  for  sale 
from  which  the  provision  above  referred  to 
was  eliminated,  and  the  telephone  rates  were 
materially  increased.  It  was  contended  that 
the  dty  and  thh  telephone  company  could 
not,  even  by  agreement,  waive  a  contract  In 
the  franchise  which  had  been  made  for  the 
t>enelit  of  the  dtizens.  Tills  court,  however, 
overruled  that  contention,  and  held  that  It 
was  competent  for  the  telephone  company 
and  the  dty  to  agree  to  the  enactment  of  an 
ordinance  relieving  the  telephone  company 
of  the  obligation  in  its  original  franchise. 
This  view  of  that  dedslon  was  emphasized 
by  the  dissenting  opinion,  which  conceded  the 
right  of  the  parties,  by  agreement,  to  make 
the  change  in  the  original  contract ;  the  dis- 
sent being  rested  upon  the  ground  that  it 
could  not  do  so  in  the  absence  of  a  valuable 
consideration  therefor.  As  there  is  ample 
consideration  for  the  waiver  In  the  case  at 
l>ar,  It  would  seem  that  the  proposal  to  ab- 
rogate section  6  under  the  new  franchise  is 
supported  by  the  opinion  of  the  court,  as 
well  as  by  the  dissenting  opinion,  in  Louis- 
ville Home  Telephone  Co.  v.  City  of  Louis- 
ville, supra.  We  cannot  accept  plaintiffs' 
view  of  the  law  governing  this  point  without 
departing  from  the  dedslon  In  the  Home 
Telephone  Case,  supra ;  and  as  that  case  was 
maturely  considered,  we  see  no  suflident  rea- 
son why  we  should  not  follow  It 

In  McQuillin  on  Municipal  Corporations, 
voL  3,  {  1272,  the  rule  as  to  a  city's  power 
to  modify  its  contracts  is  stated  as  follows : 
"By  consent  a  municipality  may  modify  a 
contract     Obviously,  the  municipality   can- 


not without  the  consent  of  ^e  other  party 
to  the  contract,  modify  It  The  power  to 
modify  a  contract  on  behalf  of  a  munidpality 
generally  la  vested  in  the  officer  or  body  au- 
thorized to  make  the  contract  Unauthorized 
modifications  of  contracts  by  officers  without 
authority  will  not  bind  the  dty.  Generally, 
the  common  coundl  has  power,  with  the  con- 
sent of  the  other  party,  to  modify  a  munic- 
ipal contract  previously  entered  Into,  so  as 
to  bind  the  dty.  Evidence  of  a  modification 
need  not  consist  of  express  acts.  The  con- 
sent of  the  corporation  to  modify  a  contract 
may  be  inferred  or  Implied  from  acts  on  its 
part  relating  to  the  performance  of  a  con- 
tract after   it  formed   the   conclusion." 

In  Arnold  ▼.  Pawtucket  21  K.  I.  15,  41  AU. 
576,  the  dty  had  made  a  contract  to  furnish 
water  to  a  certain  district  for  ten  years,  and 
prloii  to  the  expiration  of  the  ten  years  It 
made  a  new  contract  in  place  of  the  old 
one.  The  question  was:  Could  the  city 
make  the  new  contract  and  abrogate  the  old 
one?  The  court  said:  "The  point  is  taken 
that,  as  the  dty  In  May,  1890,  exerdsed  the 
power  conferred  by  the  act  of  incorporation, 
by  entering  Into  a  contract  with  the  district 
to  furnish  water  to  the  district  for  ten 
years  from  that  date,  which  term  will  not 
expire  until  May,  1900,  it  thereby  exhausted 
the  power  conferred  upon  it  until  the  ten 
years  during  which  the  contract  Is  to  run 
have  terminated.  There  is,  however,  no  lim- 
itation in  the  act  of  the  power  to  contract; 
and  in  the  absence  of  such  limitation  we  see 
no  reason,  though  such  powers  are  usually 
strictly  construed  and  though  the  contract- 
ing parties  are  corporations,  why  they  may 
not  modify  an  existing  contract  or  substitute 
a  new  one  in  the  place  of  it,  predsely  in  the 
same  manner  as  patural  persons,  provided 
only  that  such  modification  or  new  contract 
be  reasonable  and  proper." 

In  Cumberland  Telephone  &  Telegraph  Co. 
v.  City  of  Hickman,  129  Ky.  229,  111  S.  W. 
311,  33  Ky.  Law  Bep.  730,  the  city  sold  a 
telephone  franchise,  conditioned  that  work 
upon  installing  the  telephones  should  he  he- 
gun  within  six  months  and  finished  within  a 
year.  The  company  was  about  to  forfeit  its 
franchise  for  failure  to  perform  the  condi- 
tions, whereupon  the  city  council  extended 
the  time,  upon  the' condition  that  the  max- 
imum charges  to  subscribers  should  be  less 
than  those  fixed  In  the  original  franchise. 
It  was  contended  that  this  agreement  amount- 
ed to  the  granting  of  a  franchise  without  a 
sale,  and  further  that  the  city  had  no  power 
to  change  the  contract.  Upon  this  last  point 
the  court  said:  "We  think  It  was  competent 
for  the  city  to  waive  the  forfeiture  of  the 
franchise  because  the  work  had  not  been 
begun  within  six  months,  in  consideration  of 
a  reduction  of  the  rates  by  the  owner  of  the 
franchise.  There  was  a  sufficient  consider- 
ation moving  to  the  city  to  support  its  waiv- 
er of  the  forfeiture:    likewise  a  sufflcieut 
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ronslderatlon  moving  to  tbe  grantee  of  the 
franchise  to  support  his  agreement  to  charge 
patrons  within  the  city,  and  for  whose  ben- 
eflt  and  welfare  the  contract  had  been  en- 
tered into,  a  less  rate  than  was  originally 
agreed  upon.  In  doing  this,  the  city  granted 
no  new  or  different  right  In  the  use  of  its 
streets,  nor  did  it  abate  any  of  the  original 
consideration.  On  the  contrary.  It  gave  only 
what  it  has  originally  agreed  to  grant,  and 
got  In  exchange  a  better  consideration. 
What  it  had  given  up  was  a  right  to  claim  a 
forfeiture,  the  giving  up  of  which  is  not  the 
granting  of  a  franchise." 

In  the  late  case  of  City  of  Newport  v.  Mu- 
nicipal Light  Co.,  147  Ky.  776, 145  S.  W.  1107, 
tbe  appellee  had.  In  1905,  acquired  a  fran- 
chise; to  supply  artificial  gas  for  a  period  of 
20  years.  In  1910  the  city  sold  a  franchise 
for  the  exclusive  supplying  of  natural  gas, 
and  tbe  new  franchise  provided  that  the  nat- 
ural gas  might  be  furnished  through  the 
mains  then  used  for  the  distribution  of  arti- 
ficial gas,  provided  arrangement  therefor  be 
made  with  the  owner  of  the  mains,  and  that 
such  new  use  should  not  operate  as  a  for- 
feiture of  the  artificial  gas  franchise.  In  a 
suit  by  the  city  of  Newport  to  forfeit  the 
franchise  for  nonuser,  this  court  overruled 
the  city's  contention  and  sustained  the  con- 
tract The  applicability  of  the  decision  to 
the  question  before  us  lies  in  the  fact  that 
the  artificial  gas  company  was  in  a  much 
l>etter  position  to  bid  than  any  other  com- 
petitor, since  it  already  had  its  pipes  laid 
in  the  streets,  and  in  the  further  fact  that 
it  upheld  the  right  of  the  purchaser  of  the 
franchise  to  acquire  the  pipes  of  the  old 
company. 

We  conclude,  therefore,  from  these  ample 
authorities,  that  the  city  had  the  right  to 
waive  the  prohibition  contained  In  section  6 
of  the  Kentucky  Electric  Company's  char- 
ter. 

115],  (b)  It  will  be  remembered  the  con- 
tract ordinance  provides  that  the  agreement 
therein  to  consent  to  the  purchase  of  tbe 
Kentucky  Electric  Company  by  H.  M.  Bylles- 
by  &  Co.  shall  not  be  effective  unless  that 
company,  or  some  corporatioij  controlled  by 
it,  shall  become  the  purchaser  of  the  natural 
gas  franchise.  Conceding,  for  the  sake  of 
the  argument,  that  the  city  had  the  right  to 
waive  the  prohibition  in  section  6  of  the 
charter  of  the  Kentucky  Electric  Company 
in  favor  of  Byllesby  &  Co.,  it  is  nevertheless 
contended  that  said  waiver  rendered  the 
ordinance  invalid  under  the  Fineran  Ciise, 
because  it  was  not  waived  to  every  bidder 
alike. 

At  first  impression  the  argument  seems 
forceful,  but  upon  a  closer  examination  It 
would  appear  to  be  without  merit.  It  might 
well  be  conceded  that.  If  the  effect  of  this 
provision  of  the  ordinance  was  to  give  H.  M. 
Byllesby  &  Co.  some  exclusive  privilege  or 
advantage  over  other  bidders  for  tbe  fran- 


I  chise,  the  case  would  come  within  the  doc- 
trine laid  down  in  the  ilneran  Case  above 
quoted,  and  the  ordinance  would  be  Invalid. 
Counsel  for  plaintiffs  liken  this  case  to  a 
case  where  a  man  offers  his  horse  for  sale 
at  public  auction,  upon  the  condition  tliat  if 
Jones  buys  the  horse  he  will  give  Jones  a 
farm  worth  $1,000,  but  that  if  Smith  buys 
the  horse  he  is  to  get  nothing  beyond  what 
he  buys;  and  it  is  insisted  that  in  such  a 
case  Jones  would,  in  reality,  be  the  only. bid- 
der. '  But  the  misleading  feature  of  the  il- 
lustration consists  in  the  radical  difference 
between  the  legal  relations  existing  between 
Jones  and  Smith  and  the  relations  existing 
between  the  parties  in  the  case  at  bar.  In 
the  case  put  by  counsel,  Smith  and  Jones 
stood  upon  equal  terms  as  bidders  before  the 
proposition  was  made  to  give  Jones  the  farm, 
and  it  was  the  giving  of  tbe  farm  that  put 
them  upon  an  unequal  footing.  But  In  the 
case  at  bar  Byllesby  is  not  upon  an  equal 
footing  with  other  purchasers  under  the 
present  situation,  and  the  abrogation  of  pro- 
hibitive section  6  in  the  franchise  of  the 
Kentucky  Electric  Company  will  have  the 
effect  only  of  putting  him  upon  an  equal 
footing  with  other  bidders.  The  reason  is 
plain  when  we  analyze  the  situation.  As  it 
now  stands,  any  person  except  Byllesby  & 
Go.  may  lawfully  purchase  the  Kentucky 
Electric  Company,  and  any  person,  other 
than  Byllesby  &  Co.,  can  buy  both  the  natur- 
al gas  franchise  to  be  sold  and  the  Kentucky 
Electric  Company.  But  Byllesby  &  Co.  can- 
not do  that,  since,  being  the  owner  of  the 
I<oulsTille  Lighting  Company,  which  is  a  com- 
petitor of  the  Kentucky  Electric  Company,  it 
is  prohibited  from  buying  the  latter  company 
by  section  6  of  the  latter  company's  charter. 
In  other  words,  this  section  puts  a  prohibi- 
tion upon  Byllesby  &  Co.  which  other  bid- 
ders are  not  required  to  carry.  Other  bidders 
can  buy  the  natural  gas  franchise,  and  can 
also  buy  the  Kentucky  Electric  Company, 
and  neither  the  city  nor  any  other  interested 
person  can  prevent  them  from  so  doing. 
They  would  therefore  have  the  advantage 
over  Byllesby  &  Co.  when  It  came  to  bid  for 
the  natural  gas  franchise.  In  order,  there- 
fore, to  put  all  parties  upon  an  equal  foot- 
ing, the  ordinance  provides  that.  In  case  Byl- 
lesby &  Co.  should  buy  the  natural  gas  fran- 
chise, it  should,  like  other  bidders,  have  the 
right  to  buy  the  Kentucky  Electric  Company; 
and  tbe  provision  in  the  contract  ordinance 
above  referred  to,  which  provides  that  the 
prohibition  of  section  6  should  be  waived 
only  In  favor  of  Byllesby  &  Co.,  instead  of 
being  an  advantage  to  it  in  the  bidding  over 
other  bidders,  merely  puts  it  upon  an  equal 
footing  with  other  bidders.  And,  this  being 
true,  it  does  not  In  any  sense  do  violence  to 
the  doctrine  laid  down  in  the  Fineran  Case 
and  in  the  other  cases  above  referred  to.  It 
does  not  make  Byllesby  &  Co.  the  exclusive 
bidder,  like  the  owner  of  a  patented  article, 
or  the  owner  of  "I'lteh  'Lake"  asphalt 
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It  wonld  be  no  Tlolatloii  of  Boction  6  for 
tbe  owner  of  the  gas  frandilse  to  acquire  the 
Kentucky  Electric  Company's  property  and 
franchises,  or  for  the  Kentucky  Electric 
Ck>n]pauy  to  acquire  the  plant  and  franchis- 
es of  a  gas  company;  but  because  Byllesby 
&  Co.  happens  to  own  the  Louisville  Light- 
ing Company,  said  section  prohibits  Byllesby 
&  Co.  from  becoming  the  owner  of  the  Ken- 
tucky Electric  Company,  thus  placing  Bylles- 
by &  Co.  under  a  disability  which  Is  attach- 
ed to  no  other  bidder  for  the  gas  franchise. 
The  removal  of  tbe  disability  from  Byllesby 
&  Co.  gives  it  no  exclusiveness  in  the  bid- 
ding. But  if,  in  order  to  put  every  possible 
bidder  upon  an  equal  footing,  the  ordinance 
had  provided  that  tbe  porcliaser  of  the  gas 
franchise  might  acquire  both  electric  com- 
panies without  forfeiting  the  franchise  of 
the  Kentucky  Electric  Company,  the  same 
condition  of  Inequality  would  hare  existed, 
because,  as  Byllesby  &  Co.  already  own  the 
Louisville  Lighting  Company,  it  would  have 
been  in  a  position  to  buy  the  Kentucky 
Electric  Company,  whereas  any  other  kldder 
would  have  been  compelled  to  buy  both  elec^ 
trie  companies,  in  order  to  accomplish  the 
same  purpose.  And,  the  dty  having  the  right 
to  waive  the  prohibition  of  section  6,  there 
could  be  no  objection  to  the  form  of  the  ordi- 
nance, since  the  bidding  would  be  open  to 
all  upon  equal  terms,  although  in  reality 
the  same  apparent  inequality  would  exist 
between  them. 

The  provision  of  the  contract  ordinance  for 
the  dismissal  of  the  injunction  suit  prohibit- 
ing the  Kentucky  Electric  Company  from  sell- 
ing out  to  the  Louisville  Lighting  Company 
is  but  a  i>art  of  the  details  necessary  to  re- 
move the  prohibition  above  referred  to,  and 
need  not  be  farther  considered. 

We  have  thus  carefully  and  fully  examined 
every  ground  relied  upon  by  the  plaintiffs  in 
support  of  the  order  of  injunction,  and  have 
reached  the  conclusion  that  the  ruling  of  tbe 
chancellor  cannot  be  sustained. 

The  injunction  is  dissolved. 

This  opinion  is  concurred  in  by  Chief  Jus- 
tice HOBSON,  and  by  Judges  SBTTLBi 
LASSING,  and  TURNER;  Judge  NUNN  ab- 
sent; Judge  GABRiOLL  not  sitting. 


LOUISVILLE  &  N.  B.  CO.  v.  LEE. 
(Court  of  Appeals  of  Kentucky.    June  3,  1913.) 

1.  Release  (g  58*)— EvinBNCB— Suffioibnot— 
Question  fob  jury. 

In  a  personal  injury  action,  where  defend- 
ant pleaded  a  release  and  plaintiff  set  up  his 
want  of  capacity  and  fraud  and  misrepresenta- 
tion in  securing  the  release,  evidence  of  want  of 
capacity  alone  held  sufficient  to  go  to  the  jury. 
[Ed.  Note. — For  other  cases,  see  Release, 
Cent  Dig.  H  10&-114 ;  Dec.  Dig.  {  68.*] 

2.  Trial  (f  252»)  — Insteuctions  — Applica- 
BII.ITT  TO  Evidence. 

In  a  personal  injury  action,  where  defend- 
ant set  up  a  relraae,  an  Instruction  submitting 


tbe  question  whether  It  was  secured  by  frnnd  or 
misrepresentation  is  improper,  where  the  evi- 
dence on  those  issues  was  not  sufScient  to  go 
to  the  jury. 

[Ed.  Note.— Eor  other  cases,  see  Trial,  Cent. 
Dig.  H  505,  696-612 ;   Dec.  Dig.  {  252.*] 

3.  Evidence  (|  244*)  —  Admissions  —  Bt 
Agents. 

In  a  personal  injury  action  by  servant 
against  a  railway  company,  where  the  company 
set  np  a  release,  evidence  of  statements  of  em- 
ployte  other  than  the  superintendent  or  the 
claim  agent,  who  had  authority  to  make  settle- 
ments, is  incompetent,  where  it  is  not  shown 
that  such  other  employes  had  authority  to  make 
a  settlement. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  g§  916-936;   Dec  Dig.  {  244.*] 

4.  Evidence   (§    546*)— Opinion   Evidence— 

EXPEBTB. 

A  doctor  is  not  competent  to  testify  as  to 
the  mental  condition  of  plaintiff,  who  was  at- 
tempting to  set  aside  a  release,  unless  he  quali- 
fied himself  as  an  expert  by  stating  that  he 
knew  the  mental  condition  of  plaintiff  at  the 
time  the  settlement  was  made  and  the  release 
executed. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  if  2360-2.362;    Dec.  Dig.  f  545.*] 

6.  Evidence    (§   548*)— Opinion   Evidence— 

ExFEBT  Testimony. 

In  a  personal  injury  action,  where  defend- 
ant  set  up  a  release  which  plaintiff  claimed  was 
not  binding,  owing  to  his  want  of  capacity,  the 
testimony  of  an  expert  witness,  who  qualified 
on  the  question  of  plaintiff's  capacity,  should  be 
limited  to  the  ability  of  plaintiff  to  know  and 
understand  the  nature  and  eftect  of  the  con- 
tract of  release. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  g  2365 ;   Dec.  Dig.  I  548.*] 

6.  Kelbabe  ({  66*)— Validity— Evidence. 

In  a  personal  injury  action,  where  a  de- 
fendant set  up  a  release,  evidence  of  plaintiff's 
financial  condition  at  the  time  of  executing  the 
release  and  of  settlements  attempted  to  be  made 
by  defendant  with  another  injured  in  the  same 
accident  is  inadmissible. 

{Ed.  Note.— For  other  cases,  see  Releaaeu 
Cent  Dig.  gg  101-105;   Dec.  Dig.  g  66.*] 

Appeal  from  Circuit  Court,  Ohio  County. 

Action  by  Wayne  Lee  against  the  Louisville 
&  Nashville  Railroad  Company.  From  a  judg- 
ment for  plaintiff,  defendant  appeals^  Re- 
versed and  remanded. 

Glenn  &  Slmmerman,  of  Hartford,  and 
Chas.  H.  Moorman,  of  Louisville,  for  appel- 
lant Heavrin  &  Woodward,  of  Hartford, 
and  Ben  D.  Rlngo,  of  Owensboro,  for  appel- 
lee. 

CARROLL,  J.  The  appellee,  Wayne  Lee, 
while  working  for  the  appellant  company,  on 
July  9,  1910,  as  a  section  hand,  was  injured 
by  being  thrown  from  a  hand  car  on  which 
be  was  riding,  as  the  result  of  a  collision 
with  another  band  car.  In  January,  1911, 
he  was  again  injured,  as  he  alleged,  by  the 
negligence  of  the  company  in  th6  operation 
of  its  trains.  To  recover  damages  for  these 
injuries,  he  brought  suit,  and  on  a  trial  be- 
fore a  jury  a  verdict  was  returned  assesidng 
tbe  damages  in  his  favor  on  account  of  the 
injuries  received  in  Jnly  at  $6,500;   the  jury 


•For  other  cases  see  game  topic  and  section  NUMBER  In  Dec  Dig.  &  Am.  Qlg.  Kay-No.  Series  *  Rep'r  Indtxas 
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flnding  In  turot  of  the  oefendant  on  account 
of  the  Jannary  accident.  On  this  appeal  a 
number  of  reasons  are  assigned  by  the  com- 
pany why  the  Judgment  entered  on  the  ver- 
dict should  be  set  aside  and  a  new  trial 
granted,  and  we  may  here  remark  that,  as 
the  appellee  does  not  complain  of  the  finding 
against  him  on  account  of  the  January  ac- 
cident, the  facts  relating  to  it  need  not  be 
noticed.  In  Its  answer  the  company,  after 
denying  that  the  Injuries  received  by  appellee 
In  July  riesnlted  from  any  negligence  on  Its 
part,  pleaded  in  bar  of  the  action  a  settle- 
ment made  with  appellee  on  September  23, 
1910.  In  a  reply  the  appellee  averred  that, 
when  he  signed  the  paper  pleaded  as  a  set- 
tlement, he  was  In  such  mental  and  physical 
condition  on  account  of  the  Injuries  received 
by  him  In  the  July  accident  that  be  did  not 
know  the  nature  or  quality  of  bis  acts,  or 
understand  or  appreciate  the  meaning  or  ef- 
fect of  the  paper  that  he  signed,  and  further 
averred  that  bis  signature  was  procured  by 
fraad,  overreaching,  and  misrepresentation 
on  the  part  of  the  agent  of  the  company. 

In  view  of  the  conclusion  we  have  reached 
as  to  the  disposition  of  the  case,  it  does  not 
seem  necessary  to  go  into  details  concerning 
the  nature  of  the  accident  or  the  extent  of 
the  injuries  received  by  appellee.  We  may, 
however,  say  in  passing  that  there  was  snf- 
flcient  evidence  to  warrant  the  Jury  in  find- 
ing that  the  July  accident  was  the  result 
of  negligence  on  the  part  of  employes  of  the 
company  superior  In  authority  to  appellee, 
and  that 'the  assessment  In  favor  of  appellee 
was  not  excessive  considering  the  nature  and 
extent  of  the  injuries  he  received.  With 
this  matter  out  of  the  way,  we  will  come  at 
once  to  consider  the  effect  of  the  settlement 
made  with  appellee  and  the  circumstances 
surrounding  the  transaction,  taking  up  after- 
wards other  matters  that  are  relied  on  by  the 
appellant  as  grounds  for  reversal. 

[1]  Putting  the  evidence  of  appellee  In  nar- 
rative form,  he  said  that  Perdue,  a  section 
foreman  for  appellant,  Hanmiond,  one  of  its 
track  supervisors,  Sbaft,  a  claim  agent,  and 
Starks,  roadmaster,  came  to  see  him  at  dif- 
ferent times  after  he  was  injured  and  talked 
to  him  with  reference  to  making  a  settlement 
with  the  company.  He  said  he  saw  Mr. 
Starks  the  first  time  at  Elmltch,  several 
weeks  after  he  was  injured,  and  when  he 
was  able  to  go  about,  and  that  the  follow- 
ing conversation  took  place  between  himself 
and  Starks:  "He  told  me  he  bad  a  letter 
from  Mr.  Logsden,  and  was  authorized  to  see 
me  and  see  what  I  wanted,  and  I  told  him 
I  didn't  know;  I  didn't  know  how  well  I 
was  getting  along,  and  I  didn't  know  how 
serious  I  was  hurt  And  he  said  he  would 
be  glad  to  know  what  I  wanted  for  a  set- 
tlement, and  I  asked  him  then  what  he 
thought  I  was  entitled  to,  and  he  said  he 
didn't  know,  that  he  had  been  authorized 
by  Mr.  Logsden  to  make  me  an  offer  and 
be  had  to  be  governed  by  that;  and  I  asked 


him  how  much;  and  he  said  $100;  and  I 
told  him  I  didn't  think  that  was  enough;  and 
he  says,  'We  want  to  give  you  employment 
so  you  can  go  right  to  work;'  and  I  said, 
'Well,  that  would  be  different;'  and  I  asked 
about  the  employment;  and  he  said  be  bad 
different  kinds ;  and  I  said,  'What  kind  of  a 
Job  do  you  have  for  me?'  and  he  said,  'Mr. 
Logsden  and  I  bave  talked  about  putting  you 
on  as  lamp  inspector;'  and  I  said,  'What 
kind  of  a  Job  is  that?  and  he  said,  To  go 
over  the  division  and  Inspect  the  switch 
lamps;'  and  I  said,  'That  would  be  mnnlng 
about  all  the  time,  won't  it?'  and  be  said, 
'Yes,  but  I  think  that  is  what  yon  need,  is 
exercise  and  open  air;'  and  I  said,  'I  don't 
think  so;  I  think  I  need  something  like  a 
stationary  Job ;'  and  be  said,  This  is  all  we 
have;'  and  I  told  him,  I  said,  'I  don't  know 
anything  about  it;  possibly  It  would  suit  me 
if  I  nnderstood  it ;'  and  he  said,  'We  mean 
to  instruct  you  what  to  do;'  and  I  asked 
him  what  this  would  pay;  and  he  said,  '$1.60 
a  day;'  and  I  said,  'Suppose  I  can't  hold  this 
Job;'  and  he  said,  'Ton  won't  know  until 
you  try ;'  and  I  said,  'If  I  try  and  fail,  then 
what?  He  said,  'We  mean  to  give  yon  some- 
thing yon  can  hold;'  and  I  said,  'I  don't 
know;  possibly  this  will  be  the  best  thing  I 
coald  do.'"  He  further  said  that  in  this 
conversation  Starks  told  him  that  he  would 
send  him  a  pass  to  come  to  MadlsonviUe 
when  he  got  ready,  and  that  he  replied  that 
he  would  study  the  matter  over,  and  that  on 
September  23d  he  went  to  MadlsonviUe  and 
met  Starks,  when  the  following  conversation 
took  place:  "He  said  that  he  couldn't  give 
me  more  than  $150,  that  he  would  give  me 
this  job  and  would  settle  with  me;  and  I 
told  him  in  case  I  wasn't  able  to  do  this 
work,  then  what?  and  he  says,  'We  will  give 
you  something ;  we  mean  to  settle  with  yon,' 
and  informed  me  that  the  L.  &  N.  Company 
was  looking  for  good  young  men  of  good  in- 
telligence, and  be  had  taken  me  to  be  one — 
I  had  proven  to  be  at  that  time — and  he 
believed  I  would  get  over  this  wreck,  and 
in  case  I  didn't  he  would  give  me  a  job  I 
could  see  to;  and  I  told  him  I  bad  been 
informed  that  I  ought  to  have  a  writing  to 
show  I  bad  a  lifetime  Job,  and  he  said,  They 
will  give  you  a  lifetime  job  only  this  way, 
and  I  will  guarantee  you  a  job  as  long  as 
yon  will  do  the  thing  right'  He  says,  'It 
is  the  next  thing,  only  we  don't  give  you 
any  writing,  and  all  I  ask  you  to  do  is  to 
sl^  a  receipt  for  this  $150,  and  this  is 
merely  np  to  now,  and  we  will  settle  the 
rest  afterwards.'" 

He  further  said  that  as  a  result  of  this 
conversation  he  signed  the  following  receipt: 
"Received  of  the  Louisville  &  Nashville  Rail- 
road Company  one  hundred  and  fifty  00/100 
dollars  ($150.00)  In  full  compromise,  settle- 
ment, and  adjustment  of  all  claims  and  de- 
mands on  account  of  injuries  to  the  person, 
including  those  that  may  hereafter  develop 
as  well  as  those  now  apparent  and  damage 
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to  and  loss  of  property,  sustained  by  me,  at 
or  near  Sunny  dale,  Ky.,  on  the  9th  day  of 
July,  1910,  while  a  section  laborer  on  said 
company's  railroad,  and  on  every  other  ac- 
count whatsoever.  In  making  this  settle- 
ment, no  promise  has  been  made  to  me  of 
future  employment,  and  the  amount  paid  me 
in  this  voucher  is  paid  In  settlement  of  my 
claim  as  aforesaid,  and  not  as  lost  time, 
wages,  or  otherwise  than  as  aforesaid.  And 
it  is  distinctly  understood  and  agreed  by  me 
that  the  sole  and  only  consideration  inducing 
me 'to  execute  this  release  is  the  payment  to 
me  of  the  sum  of  money  mentioned  above. 
Before  executing  this  release  I  have  fully 
informed  myself  of  its  contents  and  I  exe- 
cute it  with  full  knowledge  thereof,  and  of 
myowu  free  will  and  accord."  Asked,  "Did 
you  know  at  that  time,  or  did  he  tell  you, 
that  that  receipt  was  in  full  settlement  of 
all  the  injuries  you  had  received  before  that 
time?"  be  i-epUed,  "I  did  not.  Q.  Tell  the 
Jury  what  your  general  condition  was  then  in 
September  after  your  injury  in  July?  A. 
It  was  very  poor.  I  was  nothing  but  a  nerv- 
ous wreck  at  that  time.  Q.  Was  a  receipt 
ever  read  to  you?  A.  I  think  not  Q.  Did 
yon  ever  read  it?  A.  I  don't  remember  that 
I  did ;  I  don't  think  I  did.  Q.  I  believe  you 
did  sign  some  sort  of  receipt  for  that  $160? 
A.  Yes,  sir.  Q.  Do  you  remember  when  you 
signed  a  receipt  that  day?  Do  you  think  you 
signed  some  paper  that  day?  A.  I  think  I 
signed  some  paper  that  day.  Q.  Did  you 
know  that  the  paper  you  signed  contained 
any  such  statement  as  has  been  read  out  of 
this  paper?  A.  No,  sir;  I  did  not  Q. 
What  did  induce  you  to  sign  this  paper  that 
Mr.  Starks  presented  to  you?  A.  I  signed  it 
as  a  mere  receipt  Q.  What  induced  you  to 
sign  it?  Did  you,  or  not,  rely  on  what  the 
man  Starks  said  to  you?  A.  Tes,  sir.  Q. 
Did  you  believe  what  he  had  said  about  this 
was  true?  A.  I  believed  he  would  stay  with 
me.  Q.  Did  you  believe  what  he  said  about 
it  was  true?  A.  Yes,  sir.  Q.  Did  you  read 
this  receipt,  or  not?  A.  I  don't  know  as  I 
read  that  one.  As  I  stated,  I  read  something 
as  a  receipt,  a  mere  receipt  Q.  Did  you 
read  all  of  it?  A.  I  don't  know  that  I  read 
all  of  it  Q.  Was  it  ever  read  to  you?  A. 
No,  sir ;  I  don't  think  it  ever  was." 

Dr.  Duff,  the  physician  who  attended  ap- 
pellee, was  asked:  "Was  he,  or  not,  compe- 
tent at  that  time,  September  23,  1910,  by 
reason  of  his  physical  and  mental  condition, 
such  as  you  have  described,  to  attend  to 
business  and  know  and  understand  the  effect 
of  his  acts  and  appreciate  their  effect?  A. 
I  don't  think  he  was." 

Without  relating  more  of  the  evidence 
upon  this  point,  it  appears  that  on  different 
occasions  after  appellee  was  injured  Starks 
and  other  employes  of  the  railroad  company 
discussed  with  appellee  the  subject  of  mak- 
ing a  settlement,  and  that  the  settlement 
made  on  September  23d  was  practically  the 
same   as   the   proposition    that    Starks   had 


made  as  the  basis  of  a  settlement  la  the  con- 
versation with  appellee  some  days  before  at 
Elmltch.  It  Is  very  evident  that  the  matter 
of  making  a  settlement  had  been  under  con- 
sideration by  appellee  for  some  weeks  or 
days  before  the  settlement  was  actually 
made,  and  also  that  in  the  conversations  he 
had  with  Starks  no  misrepresentations  were 
made  to  him  by  Starks,  nor  was  he  deceived 
by  'anything  that  Starks  said.  It  is  also 
shown  that  appellee  was  paid  the  $1S0  at 
Madlsonville,  and  that  he  at  onc6  went  to 
work  as  a  lamp  tender  and  continued  in  this 
employment  until  be  was  injured  in  January, 
1911.  It  also  appears  that  appellee  had  little 
education  and  no  business  experience.  There 
is  some  evidence  that  he  believed  he  was 
signing  a  receipt  for  $150,  and  that  he  did 
not  know  that  the  paper  he 'signed  was  a 
settlement  of  any  claim  he  might  assert  for 
damages,  and  there  is  some  evidence  that 
his  mental  condition  was  such  that  he  could 
not  understand  or  appreciate  the  effect  of  his 
acts.  The  evidence  as  to  appellee's  ignor- 
ance of  the  contents  of  the  paper  he  sign- 
ed, and  as  to  his  want  of  capacity  to  under- 
stand and  appreciate  it,  is  not  at  all  satis- 
factory; but  we  think  it  was  sufficient  to 
take  the  case  to  the  Jury  upon  this  issue,  but 
there  was  no  evidence  to  take  the  case  to  the 
jury  ui)on  the  issue  made  by  the  pleadings 
that  he  was  induced  to  sign  the  paper  by 
fraud  or  misrepresentation. 

[2]  The  court,  however,  instructed  the  Jury 
that  if  they  believed  from  the  evidence  "that 
the  plaintiff  was  not,  at  the  time  the  writing 
referred  to  was  executed  by  him,  mentally 
competent  to  understand  the  nature  and  ef- 
fect of  such  contract,  or  if  you  believe  that 
the  agents  and  servants  of  the  defendant 
fraudulently  misrepresented  to  the  plaintiff 
the  terms  and  conditions  of  the  said  contract 
of  settlement,  and  fraudulently  represented 
to  the  plaintiff  that  the  writing  referred  to 
was  merely  a  receipt  for  the  sum  of  $160, 
and  that  It  would  not  preclude  him  from  col- 
lecting by  suit  or  otherwise  for  such  injuries 
as  might  prove  to  be  permanent,  and  that 
the  settlement  was  not  final  and  was  not 
meant  to  cover  any  future  or  permanent  in- 
juries, and  that  by  reason  of  such  fraudulent 
misrepresentations,  if  any,  made  by  the 
agents  and  servants  of  the  defendant,  the 
plaintiff  was  induced  to  and  did  sign  the 
written  contract  of  settlement,  relying  upon 
the  representations  aforesaid.    *    *    * » 

In  our  opinion  the  court  committed  er- 
ror in  submitting  any  instruction  upon  the 
subject  of  fraudulent  misrepresentation,  or 
misrepresentations  of  any  kind,  made  to  ap- 
pellee. The  Jury  should  only  have  been  in- 
structed on  the  subject  of  appellee's  lack  of 
mental  capacity  to  understand  the  nature 
and  effect  of  the  paper  he  signed,  and  upon 
this  point  should  have  been  told  in  substance 
that  if,  in  the  pai)er  signed  by  appellee,  he 
agreed  to  accept  $150  In  full  settlement  of 
all  claims  for  damages  arising  out  of  the 


Digitized  by 


Google 


Tenn.) 


MEMPHIS  ST.  RT.  CX).  v.  CAVINE8S 


63 


injuries  he  sustained  In  Jnl7t  1910>  tbey 
should  find  for  the  defendant,  unless  they 
believed  from  the  evidence  that  when  appel- 
lee signed  this  paper  he  did  not  have  mental 
capacity  sufficient  to  understand  Its  nature 
and  effect  and  believed  that  he  was  signing 
a  receipt  for  $150  and  not  a  settlement  of 
any  claim  he  might  have  for  damages. 

[3]  In  reference  to  the  admission  of  evi- 
dence, it  was  error  to  permit  appellee  to 
relate  anything  that  any  of  the  employes  of 
the  railroad  company  said  tn  reference  to  a 
settlement  except  Starks  and  Shaft,  or  some 
one  acting  for  tjiem,  or  one  of  them.  Starks, 
the  superintendent,  and  Shaft,  the  claim 
agent,  had  authority  to  make  settlement; 
but  it  does  not  appear  that  the  other  persons 
did,  and  what  they  said  to  appellee  was  not 
competent  for  any  purpose. 

[4, 1]  It  w^as  further  error  to  submit  to  Dr. 
Duff  the  question  in  the  form  it  was  put  as 
to  the  physical  and  mental  condition  of  ap- 
pellee at  the  time  the  settlement  was  made. 
Dr.  Duff  was  not  competent  to  testify  on  this 
subject  unless  he  first  qualified  himself  as 
an  expert  by  saying  that  he  knew  what  the 
mental  condition  of  appellee  was  when  the 
settlement  was  made,  and,  If  he  so  qualified 
himself,  the  inquiry  should  have  been  limited 
to  the  competency  of  appellee  to  know  and 
understand  the  nature,  extent,  and  eftect  of 
the  contract  be  entered  into. 

[•]  It  was  further  error  for  the  court  to 
permit  appellee  to  make  any  statement  con- 
cerning his  financial  condition,  and  the  con-' 
duct  of  counsel  in  asking  Arbuckle,  who  was 
injured  at  the  same  time  appellee  was,  if  ef- 
forts had  been  made  to  settle  with  him,  and 
what  he  received  in  settlement,  was  highly 
prejudicial.  It  is  true  the  court  promptly 
sustained  objections  to  these  questions,  but 
nevertheless  the  questions  were  manifestly 
improper,  and  we  have  so  ruled  In  several 
cases.  L.  &  N.  R.  R.  Ck>.  v.  Renume,  128  Ky. 
90, 107  S.  W.  290,  32  Ky.  Law  Rep.  946. 

For  the  reasons  Indicated,  the  judgment 
is  reversed,  with  directions  for  a  new  trial 
In  conformity  vidth  this  opinion. 


MEMPHIS  ST.  RY.  CO.  v.  CAVINBSS. 

(Supreme  Court  of  Tennessee.    May  31,  1913.) 

Cabbiebs  (J  239*)— Injuries  to  Passengers 
— Reu^tion— Payment  or  Pare— Cabbiage 

OF   FlBEUAN. 

Where  defendant  street  railway  com- 
pany carried  members  of  the  city  fire  depart- 
ment free  without  a  pass  as  a  matter  of 
courtesy,  and  plaintilf,  a  fireman,  was  injured 
by  the  carrier  s  negliKence  while  riding  on  a 
car,  he  was  a  passenger,  and  entitled  to  re- 
cover; payment  of  fare  not  being  necessarily 
essential  to  the  establishment  of  the  relation 
of  carrier  and  passenger,  provided  the  person 
carried  is  accepted  for  transportation  like  a 
paying  passenger. 

[Ed.    Note. — For   other   cases,   see   Carriers, 
Cent.  Dig.  f|  974,  975;    Dec.  Dig.  g  230.*] 


Error  to  Circuit  Court,  Shelby  County; 
Walter  Malone,  Judge. 

Action  by  W.  N.  Cavlness  against  the 
Memphis  Street  Railway  Company.  Judg- 
ment for  plaintiff  was  affirmed  by  the  Court 
of  Civil  Appeals,  and  defendant  brings  error. 
Affirmed. 

Roane  Waring,  of  Memphis,  for  plaintiff 
in  error.  Anderson  &  Crabtree,  of  Memphis, 
for  defendant  in  error. 

WILLIAMS,  J.  The  plaintiff  below,  W. 
N.  Cavlness,  brought  suit  for  personal  in- 
juries received  while  riding  on  a  street  car 
that  collided  with  a  wagon  nnder  circum- 
stances showing,  it  is  conceded  by  defendant 
company,  negligence  on  the  part  of  the  motor- 
man  less  in  degree  than  gross  and  willful 
negligence.  Plaintiff  was  a  member  of  the 
city  fire  department,  and,  under  customary 
grant  of  that  courtesy  by  the  company,  was 
riding  free,  without  a  pass,  "on  his  uniform." 

The  company's  defense  is  based  upon  cer- 
tain language  used  by  Judge  Wilkes  In  the 
opinion  in  Marshall  t.  Railway  &  Light  Co., 
118  Tenn.  254,  101  S.  W.  419,  9  L.  R.  A.  (N. 
S.)  1246,  12  Ann.  Cas.  675,  which  it  Is  insist- 
ed holds  or  tends  to  hold  that  where,  as  here, 
no  fare  was  paid  for  the  passage,  the  re- 
lationship of  common  carrier  and  passenger 
is  not  to  be  'deemed  to  have  attached,  and 
that  the  company  would  be  liable  only  in 
event  Its  gross  or  willful  negligence  were 
established. 

While  in  the  argument  and  reasoning  of 
the  opinion  language  is  used  (in  reference 
to  cases  quoted  from,  which  relate  to  car- 
riage of  goods,  rather  than  to  carriage  of 
passengers,  and  therefore  not  analogous) 
which  may  be  confusing,  yet  that  opinion  ia 
not  to  be  construed  as  laying  down  the  doc- 
trine contended  for  by  the  counsel  of  the 
company.  The  decision  in  favor  of  the  com- 
pany sued  In  that  case  was  based  upon  a  pro- 
vision of  waiver,  in  a  pass  held  by  Marshall, 
to  the  effect  that  he  rode  upon  the  cars  of 
the  company  entirely  at  his  own  risk  of  in- 
jury. 

As  early  as  1859  this  court  held  against 
the  contention  of  defendant  company  in  the 
present  case,  in  Washburn  v.  Railroad,  3 
Head,  638,  75  Am.  Dec.  784;  and  nothing 
said  in  the  Marshall  Case  was  meant  to  in* 
dlcate  a  departure  from  the  rule  there  laid 
down. 

In  that  earlier  case  it  appeared  that  an 
engineer  of  the  defendant  company,  on  a 
private  errand  of  his  own,  while  off  duty, 
without  previous  grant  of  permission,  got  on 
a  passenger  train  and  was  injured  in  a  col- 
lision while  sitting  In  the  baggage  car.  Aft- 
er stating  that  he  was  not  to  have  applied  to 
him  the  rules  applicable  as  between  master 
and  servant,  but  was  substantially  in  the 
attitude  of  a  stranger,  and  that  he  had  been 
received  on  the  train  without  objection  on 


•For  other  cases  see  same  topic  and  section  NUMBBR  la  Dec.  Dig.  &  Am.  Dig.  Key-Mo.  Series  &  Rep'r  Indexes 
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the  part  of  the  conductor,  the  court  said  that 
the  case  was  not  affected  by  the  fact  that 
the  plaintlfT,  at  the  time  of  the  Injury,  was 
riding  free,  dtlng  Philadelphia  B.  Co.  v.  Der- 
by, 14  How.  (U.  S.)  468,  14  L.  Ed.  502. 

The  rule  that  payment  of  fare  is  not  req- 
uisite to  the  establishment  of  the  relation  of 
passenger  to  a  carrier,  and  that  such  a  one 
who  Is  fairly  accepted  for  transportation,  may 
recover  for  want  of  ordinary  care  like  a  pay- 
ing passenger,  Is  buttressed  by  abundant  au- 
thority. Illinois  Cent.  B.  Co.  v.  O'Keefe, 
168  lU.  115,  48  N.  E.  294,  39  L.  B.  A.  148, 
61  Am.  St.  Bep.  87,  88;  Indianapolis  Trac- 
tion, etc.,  Co.  ▼.  Lawson,  143  Fed.  834,  74 
C.  C.  A.  630,  5  L.  B.  A.  (N.  S.)  721,  6  Ann. 
Gas.  666,  and  notes;  Indianapolis  Traction, 
etc.,  Co.  V.  Klentschy,  167  Ind.  598,  79  N.  E. 
908,  10  Ann.  Cas.  869 ;  5  Am.  &  Eng.  Enc.  U- 
(2d  Ed.)  507;    6  Cyc.  544. 

Negligence  on  the  part  of  the  carrier  being 
admitted,  as  Indicated,  the  Judgment  of  the 
Court  of  CItU  Appeals  is  affirmed. 


AGEE  et  aL  t.  SATTNDEBS. 

(Supreme  Court  of  Tennessee.     May   17, 
1913.) 

1.  ExECUTOBs  ASD  AdhinibtbItobs   ({  38*) 
—"Assets." 

The  term  "assets,"  as  applied  to  the  es- 
tate of  a  deceased  person,  includea  all  the 
decedent's'  property,  except  such  as  is  special- 
ly exempt  by  law  from  liability  for  his  debts, 
and  means  property  subject  to  the  payment 
of  the  decedent's  debts.  It  is  divided  into 
personal,  real,  and  equitable  assets;  personal 
assets  being  those  going  to  the  administrator 
for  the  payment  of  debts,  real  assets  con- 
sisting of  laod,  which  must  be  subjected  by 
special  proceedings,  and  equitable  assets,  ei- 
ther real  or  personal,  requiring  the  aid  of 
a  court  of  equity  for  their  subjection,  owing 
to  their  nature,  usually  baaed  on  some  pro- 
vision In  the  will. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  {  323;  Dec. 
Dig.  S  38.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  1,  pp.  556-659.1 

2.  EXECDTOBSANU  Administbatobs   (g  181*) — 
YEAB'S    SUPPOBT— PBOPKBTT    SUBJEOr— lilFB 

Insurance. 

Shannon's  Code,  {f  4030,  4231,  provide 
that  a  life  policy,  effected  by  a  husband  on 
his  own  life,  shall  inure  to  the  benefit  of  his 
widow  and  next  of  kin,  to  be  distributed  as 
personal  property,  free  from  the  claims  of 
bis  creditors.  Section  4023  declares  that 
property  exempt  from  execution,  on  the  death 
of  the  husband,  shall  be  exempt  in  the  hands 
of,  and  be  vested  in,  the  widow,  without  ref- 
erence to  the  solvency  of  the  estate,  for  her- 
self and  in  trust  for  the  benefit  of  the  chil- 
dren, and  shall  not  go  to  the  administrator. 
Section  4020  provides  that,  on  the  application 
of  a  widow,  the  county  court  shall  set  apart 
so  much  of  the  "crop,  stock,  provisions,  money 
on  hand  or  due,  or  other  assets,"  as  may  be 
necessary  for  the  support  of  the  widow  and 
her  family  for  a  year  after  her  husband's 
death.  Held,  that  the  proceeds  of  a  policy  of 
insurance   on.   the   husband's   life,    payable    to 


his  estate,  was  not  assets  nor  property  out 
of  which  the  year's  allowance  oould  be  taken. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  il  681-686; 
Dec.  Dig.  §  181.*] 

Appeal  from  Chancery  Court,  Shelby  Coun- 
t7;  F.  H.  HeiskeU,  Chancellor. 

Judicial  settlement  of  the  estate  of  George 
W.  Agee,  deceased.  A  year's  support  to  the 
widow  having  been  allowed  to  D.  D.  Saun- 
ders, her  executor,  out  of  the  proceeds  of  cer- 
tain life  Insurance,  O.  Wortiiam  Agee  and 
others  appeaL    Beversed. 

Fitzhugh  &  Biggs  and  Thos.  A.  Evans,  all 
of  Memphis,  for  appellants.  L.  B.  McFar- 
land,  of  Memphis,  for  appellee. 


NEII^  O.  J.  George  W.  Agee  died  intes- 
tate, on  October  9,  1908,  In  Memphis,  Tenn., 
leaving  the  complainants  as  his  only  children, 
and  Mrs.  Kate  Saunders  Agee  as  hla  widow. 
She  qualified  as  his  administratrix,  and  has 
since  died,  and  the  defendant,  D.  D.  Saun- 
ders, has  qualified  as  her  executor.  Mrs. 
Kate  Saunders  Agee,  as  the  widow  of  Gteorge 
W.  Agee,  applied  to  the  probate  court  of 
Shelby  county  for  the  appointment  of  com- 
missioners to  set  apart  to  her  a  year's  sup- 
port under  the  statute  applicable  to  that  sub- 
ject. The  deceased  left  no  property,  except 
two  insurance  policies,  one  of  which  was  pay- 
able to  the  widow,  and  therefore  belonged  to 
her,  and  the  other  payable  to  his  estate.  The 
commissioners  set  apart  to  the  widow  for 
her  year's  support  $3,000  out  of  the  policy 
which  was  made  payable  to  the  estate.  At 
the  date  of  the  death  of  the  intestate  there 
was  due  on  this  policy  $5,749,  which  waa 
paid  to  the  administratrix,  and  out  of  this 
she  appropriated  the  $3,000  set  apart  to  her 
by  the  commissioners  as  aforesaid.  The  res- 
idue was  divided  equally  between  the  two 
children  and  herself  as  distributees;  the 
former  reserving  the  right  to  sue  for  and  re- 
cover their  one-third  portion  of  the  amount 
which  she  had  retained  for  her  year's  sup- 
port 

The  foregoing  is  the  substance  of  an  agreed 
case  submitted  to  the  chancellor.  He  de- 
creed in  favor  of  the  defendant,  and  the  com- 
plainants appealed  to  this  court 

The  question  submitted  is  whether  the  in- 
surance policy  was  properly  applied  to  ttie 
payment  of  the  year's  supiwrt  We  are  of 
the  opinion  that  it  could  not  be  so  used,  and 
that  the  chancellor's  decree  was  erroneous, 
and  should  be  reversed,  for  the  following 
reasons: 

Our  statute  upon  the  subject  of  the  year's 
support  reads: 

"Upon  the  application  of  the  widow  of  an 
intestate,  or  of  a  widow  who  dissents  from 
her  husband's  will,  the  county  court  shall 
appoint  three  freeholders,  unconnected  wltb 
her  either  by  consanguinity  or  affinity,  who, 
being  first  duly  sworn  to  act  impartially. 
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sball  set  apart  ao  much  of  the  crop,  stock, 
proTlsloDB,  moneys  on  hand  or  due,  or  other 
assets,  as  may  be  necessary  for  the  support 
of  such  widow  and  her  family  until  the  ex- 
Ittration  of  one  year  after  the  decease  of  her 
husband."    Shannon's  Code,  g  4020. 

The  statute  upon  the  subject  of  life  insur- 
ance reads: 

"A  life  insurance  eftected  by  a  husband 
on  his  own  life  shall  inure  to  the  benefit  of 
the  widow  and  next  of  kin,  to  be  distributed 
as  personal  property,  free  from  the  claims 
of  his  creditors."    Shan.  Code,  |  4030. 

There  Is  another  section  to  the  same  pur- 
port, which  reads  as  follows: 

"Any  life  insurance  effected  by  a  husband 
on  his  own  life  shall,  in  case  of  his  death, 
inure  to  tha  benefit  of  his  widow  and  chil- 
dren; and  the  money  thence  arising  shall 
be  divided  between  them  according  to  the  law 
of  distributions,  without  being  In  any  man- 
ner subject  to  the  debts  of  the  husband, 
whether  by  attachment,  execution,  or  other- 
wise."   Shan.  Code,  §  423L 

[1]  An  Insurance  policy  so  left  is,  according 
to  these  sections,  exempt  property.  Such 
property  is  not  assets.  The  term  "assets" 
is  defined  in  our  Code  by  exclusion  as  fol- 
lows: "Every  debtor's  property,  except  sudi 
as  may  be  specially  exempt  by  law,  is  assets 
for  the  satisfaction  of  all  his  Just  debts." 
Shan.  Code,  |  8985.  The  term  "assets," 
therefore,  under  our  law  of  administration, 
means,  In  its  largest  sense,  property  subject 
to  the  payment  of  the  debts  of  the  decedent 
It  is  divided  into  personal  assets  and  real  as- 
sets. There  is  another  division  also,  known 
as  equitable  assets.  Personal  assets  are 
those  which  go  into  the  hand  of  the  admin- 
istrator for  the  payment  of  debts,  and  this  is 
the  class  referred  to  in  section  4020.  Real 
assets  consist  of  land,  whldi  must  be  sub- 
jected by  special  proceedings.  Equitable  as- 
sets may  be  either  real  or  personal,  but  re- 
quire the  aid  of  a  court  of  equity  for  their 
subjection,  owing  to  their  nature,  usually 
based  on  some  provision  in  a  will. 

[2J  It  is  perceived  that  under  section  4020 
the  year's  support  must  be  taken  out  of  "the 
crops,  stock,  provisions,  moneys  on  hand  or 
due,  or  other  assets." 

Since  an  exempt  insurance  policy  is  not  as- 
sets. It  does  not  fall  within  the  terms  of  the 
statute. 

This  reasoning  is  not  Impaired  by  the  fact 
that  an  administrator,  after  the  debts  are 
paid,  must  pay  to  the  distributees  any  of  the 
assets  left  in  his  hands,  and  that  the  duty 
also  devolves  upon  him  to  collect  an  insur- 
ance policy  payable  as  the  one  involved  in 
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the  present  case,  and  that  he  must  distribute 
the  amount  collected  between  the  widow  and 
children  as  distributees  of  the  estate.  Both 
funds  are  subject  to  distribution,  but  both 
are  not  assets.  One  falls  under  the  designa- 
tion of  assets  left  over  after  the  payment  of 
debts;  the  other,  under  the  heading  of  ex- 
empt property,  which  is  not  subject  to  debts. 
The  latter  must  be  distributed  as  soon  as 
collected,  without  regard  to  debts.  The 
year's  support  must  be  taken  out  of  the  as- 
sets, not  out  of  the  exempt  property. 

The  subject  is  further  Illustrated  by  sec- 
tion 4023  of  Shannon's  Code,  which  is  as  fol- 
lows: "The  property  exempt  by  law  from 
execution  shall,  on  the  death  of  the  husband, 
be  exempt  from  execution  in  the  hands  of, 
and  be  vested  in,  the  widow,  without  regard 
to  the  size  or  solvency  of  the  estate  of  the 
deceased,  for  herself  and  in  trust  for  the 
benefit  of  the  children  of  the  deceased,  or  of 
the  widow,  or  of  both,  and  sball  not  go  to 
the  executor  or  administrator ;  and,  in  case 
there  be  no  widow,  and  the  estate  be  either 
solvent  or  insolvent,  such  property  sball  be 
exempt  for  the  benefit  of  the  minor  children 
under  fifteen.''  This  refers  to  certain  ar- 
ticles of  personal  property  specified  in  our 
statutes  for  the  benefit  of  heads  of  families. 
No  reason  appears  why  property  of  this  class 
might  not  be  invaded  for  the  purpose  of 
setting  aside  the  year's  support  equally  as 
well  as  an  exempt  insurance  fund.  The  ef- 
fect of  holding  that  either  class  of  exemp- 
tions could  be  so  used  would  be  to  reduce 
exemptions  to  two  classes,  while  our  statutes 
provide  for  three,  viz.,  the  year's  support, 
the  items  of  exempt  personal  property,  and 
the  Insurance  fund.  If  such  construction 
were  permitted,  it  would  always  be  insisted 
by  creditors  that  the  year's  support  should 
be  taken  out  of  one  or  the  other  of  the  two 
latter  classes  of  exemptions,  thereby  causing 
two  to  coalesce  and  thus  serve  the  creditors 
at  the  expense  of  the  widow  and  children — a 
kind  of  marshaling  In  favor  of  creditors 
against  the  beneficiaries  under  our  exemption 
statutes,  thereby  defeating  the  letter  as  well 
as  the  spirit  of  the  statute.  This  would  not 
be  permitted  in  a  court  of  equity,  if  that 
court  could  obtain  control  of  the  property 
in  any  particular  case ;  but  in  most  instances 
the  matter  would  rest  wholly  within  the 
jurisdiction  of  the  probate  court,  where, 
under  the  operation  of  the  rule  Insisted  on, 
there  would  necessarily  occur  daily  evasions 
of  the  exemption  laws. 

A  decree  will  be  entered  in  accordance  with 
this  opinion.  The  defendant  will  pay  the 
costs  of  the  cause. 
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SOLVENT  SAVINGS  BANK  &  TRUST  CO. 
T.  WALKER  et  oL 

(Supreme  Court  of  Tennessee.    May  17,  1913.) 

1.  COCBTS    (§    246*)— APPKLLATIS   JtTBTSDICTIOR 

— ^Teansfers— Statutoby  Provisions. 

Acts  1009,  c.  1&2,  providing  that,  when 
cases  are  appealed  to  the  Supreme  Court  which 
rightly  belong  to  the  Court  of  Civil  Appeals,  the 
Supreme  Court  shall  transfer  the  case  to  the 
Court  of  Civil  Appeals,  and  vice  versa,  enacted 
to  abolish  the  practice  under  which  the  courts 
dismissed  for  want  of  jurisdiction  cases  brought 
to  the  wrong  court,  covers  all  cases  brought  to 
either  of  the  courts,  whether  by  appeal  or  er- 
ror ;  and  where  a  case  Is  brought  to  the  Su- 
preme Court  by  writ  of  error,  which  rightly  be- 
•  longs  to  the  Court  of  Civil  Appeals,  the  Su- 
preme Court  will  transfer  the  case  to  the  Court 
of  Civil  Appeals. 

[Ed.  Note. — For  other  cages,  see  Courts,  Cent. 
Dig.  SI  743,  747,  748;   Dec  Dig.  {  246.*] 

2.  Statutes  (§  189*)— Constbuction— Legis- 
lative Intent. 

The  court,  construing  a  statute,  will  seek 
to  ascertain  the  legislative  intent,  by  consider- 
ing the  words  used  and  the  meaning  which  the 
Legislature  attached  to  them,  where  they  are 
capable  of  being  used  in  more  than  one  sense, 
and  the  context,  when  taken  in  connection  with 
the  nature  of  the  subject,  may  require  that  the 
ordinary  meaning  of  the  words  used  be  re- 
stricted or  enlarged  to  effectuate  the  legislative 
intent. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  S  268;  Dec.  Dig.  §  189.*] 

Error  to  Chancery  Court,  Shelby  County; 
Francis  Fentress,  Chancellor. 

Salt  by  the  Solvent  Savings  Bank  &  Trust 
Company  against  Will  Walker  and  others. 
There  was  a  decree,  and  the  aggrieved  party 
brought  error  to  the  Supreme  Court  Cause 
transferred  to   the  Court  of  Civil  Appeals. 

J.  T.  Settle  and  D.  M.  Scales,  both  of 
Memphis,  for  complainant  Paul  W.  Evans 
and  Ij.  H.  Estes,  both  of  Memphis,  for  de- 
fendants. 


NEIL,  C.  J.  The  case  before  us  was 
brought  to  this  court  for  review,  whereas, 
under  Acts  of  1907,  c.  82,  it  should  have  been 
carried  to  the  Court  of  Civil  Appeals.  By 
chapter  192,  Acts  of  1909,  it  is  provided  that, 
when  cases  are  appealed  to  this  court  which 
rightly  belong  to  the  Court  of  Civil  Appeals, 
it  shall  be  our  duty  to  transfer  such  cases  to 
that  court,  and  vice  versa.  But  the  present 
case  was  brought  here  by  writ  of  error.  In 
view  of  this  fact  it  Is  now  denied  by  counsel 
for  defendant  that  we  can  make  the  transfer 
required  by  the  act  of  1909,  because,  as  in- 
sisted, that  act  applies  only  to  appeals. 
Hence  it  is  said  that,  having  no  jurisdiction, 
we  should  simply  dismiss  the  case. 

[1]  Prior  to  the  passage  of  the  act  of  1909, 
the  practice  was,  where  a  case  was  brought 
to  the  Supreme  Court  which  should  have 
been  appealed  to  the  Court  of  Civil  Appeals, 
the  former  court  simply  dismissed  It  for 
want  of  jurisdiction.  The  Court  of  Civil 
Appeals  acted  in  the  same  manner  in  dispos- 


ing of  cases  improperly  appealed  to  that 
court  The  result  was  that  in  each  case  of 
the  kind  it  was  necessary  that  the  losing 
party  should  begin  afresh  with  his  appellate 
proceedings.  But  It  was  then  always  too 
late  to  proceed  by  simple  appeal,  and  the 
only  recourse  left  was  it  petition  for  writ  of 
error,  addressed  to  the  proper  court,  which 
always  entailed  additional  labor  on  the  part 
of  counsel,  and  delay  and  expense  to  the 
olient  To  remedy  this  evil  the  act  of  1909 
was  passed,  providing  as  follows: 

"Section  1.  (Be  it  enacted  by  the  General 
Assembly  of  the  state  of  Tennessee,  that 
from  and  after  the  passage  of  this  act  all 
appeals  taken  from  either  the  chancery,  cir- 
cuit, or  county  courts  of  this  state  to  the 
Supreme  Court  or  to  the  Court  of  Civil  Ap- 
peals, and  In  all  cases  where  su<di  appeals 
are  now  pending  and  undetermined  in  either 
of  said  courts,  If  the  court  to  which  any  case 
is  appealed  shall  be  of  opinion  that  the  juris- 
diction to  try  and  determine  same  is  not  in 
said  court  and  la  in  the  other  api)ellate  court, 
it  shall  be  the  duty  of  said  court,  if  It  be 
the  Court  of  Ovil  Appeals,  to  transfer  said 
cause  to  the  Supreme  Court  for  trial,  and 
said  Supreme  Court  shall  cause  any  such 
case  so  transferred  to  it  to  be  entered  upon 
its  trial  docket  and  try  and  dispose  of  same 
as  though  the  appeal  bad  been  direct  to  the 
Supreme  Court;  and  likewise,  if  the  Su- 
preme Court  shall  be  of  opinion  that  the 
jurisdiction  to  try  and  determine  any  such 
case  which  has  been  appealed  to  that  court 
is  with  the  Court  of  dvil  Appeals,  it  Is  made 
the  duty  of  said  court  to  transfer  any  such 
cause  to  the  said  Court  of  Civil  Appeals  for 
trial  by  the  court,  which  court  shall  cause 
any  such  case  to  be  entered  upon  its  docket 
and  try  and  dispose  of  the  same  in  the  same 
manner  as  though  it  had  been  appealed  di- 
rect to  that  court,  and  no  writ  of  error  or 
other  process  shall  be  necessary  to  give  the 
court  to  which  any  such  cause  has  been  trans- 
ferred jurisdiction  of  either  the  parties  or 
the  subject-matter  of  litigation. 

"Sec.  2.  Be  it  further  enacted,  that  this 
act  take  effect  from  and  after  its  passage, 
the  public  welfare  requiring  it" 

While  this  act,  in  terms,  mentions  only  ap- 
peals, yet  its  purpose  was  to  do  away  with 
the  former  practice  of  dismissals  for  want 
of  jurisdiction  as  between  the  two  courts, 
and  the  delay  and  cost  to  the  parties  caused 
thereby;  the  transfer  being  instant  and  with- 
out expense.  In  view  of  this  broad  purpose, 
and  the  evil  to  be  corrected,  we  think  the 
words  "all  appeals  taken  *  *  *  to  the 
Supreme  Oourt  or  the  Court  of  Civil  Ap- 
peals," should  be  construed  to  cover  all  cases 
brought  by  appellate  proceedings,  or  proceed- 
ings for  the  correction  of  errors,  to  either  of 
the  courts  named.  The  Legislature  had  no 
Intention  of  making  any  distinction  between 
the  different  methods  by  which  cases  should 
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reach  either  of  the  courts.  There  coald  be 
no  reason  for  such  distinction. 

[2]  In  arriving  at  the  construction  above 
Indicated,  It  Is  true  we  have  given  the  words 
of  the  act  a  more  extended  meaning  than 
the  literal  terms  Imply;  but  this  Is  permis- 
sible In  construing  statutes,  where  such  a 
ooorse  is  necessary  to  effect  the  true  inten- 
tion, as  that  Intention  Is  Indicated  by  the 
general  purpose  disclosed  tliroughout  the 
act,  and  by  a  consideration  of  the  mischief 
to  be  remedied  thereby.  The  discovery  of 
the  legislative  intent  Is  the  end  to  be  at- 
tained. To  reach  tills  all  legitimate  aids 
are  brought  into  requisition.  Among  these, 
necessarily,  the  words  used;  but  the  inquiry 
always  Involves  the  meaning  which  the  Leg- 
islature attached  to  the  words,  the  sense  In 
which  they  were  used,  where  they  were  ca- 
pable of  being  used  in  more  than  one  sense. 
The  ordinary  import  Is,  generally,  the  true 
import;  but  the  context,  when  taken  In  con- 
nection with  the  nature  of  the  subject,  the 
general  purpose,  and  the  particular  evU  to 
be  removed,  may  require  that  the  ordinary 
or  more  obvious  meaning  be  either  restricted 
or  enlarged,  in  order  to  make  possible  the 
effectuation  of  the  real  legislative  wUl. 
Standard  Oil  Oo.  v.  State,  117  Tenn.  618, 
638-641,  100  S.  W.  705,  10  L.  R.  A.  (N.  S.) 
1015.  The  letter  is  but  the  husk;  the  sub- 
stance lies  within. 

The  motion  to  dismiss  must  be  overruled, 
and  an  order  entered  to  transfer  the  cause 
to  the  Court  of  CItII  Appeals. 


TURNER  T.  STATE. 

(Supreme  Court  of  Tennessee.     May  24, 
1913.) 

JmiT    (I    105*)— COKPETENCT— Opiniow    Con- 

cEKNiNO  TBS  Law— "Good   and   Lawful 

Man." 

In  a  prosecution  for  the  sale  of  intoxicat- 
ing liquor  outside  a  city  within  four  miles  of 
a  school,  a  venireman  who  stated  that  he  was 
in  favor  of  enforcing  the  law  outside  of  the 
city,  but  thought  saloons  should  be  permitted 
to  run  in  the  cite,  was  not  qualified  as  a  "^ood 
and  lawful  man '  to  sit  upon  the  jury,  within 
the  meaning  of  the  law  governing  the  selec- 
tion of  juries,  as  found  in  Shannon's  Code,  S§ 
5801,  5804,  5810,  5818,  since  he  believes  m 
partiality  in  the  enforcement  of  the  laws. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent. 
I>ie.  H  480-484,  492,  493,  515;  Dec  Dig.  { 
106.* 

For  other  definitions,  see  Words  and  Phras- 
es, voL  4,  p.  8108.] 

Appeal  from  Criminal  Court,  Shelby  Coun- 
ty; Jesse  Bdglngton,  Judge. 

W.  B.  Turner  was  convicted  of  selling  In- 
toxicating liquor  within  four  miles  of  a 
school,  and  he  appeals.    Reversed. 

Albert  Benham,  of  Memphis,  for  appellant. 
Walter  W.  Faw,  Asst  Atty.  6en.,  for  the 
State. 


NEII^  0.  J.  The  plaintiff  in  error  was 
indicted,  tried,  and  convicted  in  the  criminal 
court  of  Shelby  county  on  a  charge  of  sell- 
ing Intoxicating  liquors  as  a  beverage  with- 
in four  miles  of  a  schoolbonse,  where  school 
was  kept,  contrary  to  the  statute  in  such 
cases  made  and  provided,  and  has  appealed 
to  this  court  and  assigned  numerous  errors, 
only  one  of  which,  however,  we  need  notice. 

The  bill  of  exceptions  recites  that,  after 
plaintlfll  In  error's  peremptory  challicnges 
had  been  exhausted,  one  Sullivan  was  exam- 
ined on  his  voir  dire,  and  testified,  when  ex- 
amined by  the  attorney  for  the  state,  that  he 
would  give  the  defendant,  now  plaintiff  In 
error,  a  fair  and  impartial  trial.  He  was 
then  turned  over  to'  the  attorney  for  the  de- 
fense. The  bill  of  exceptions  proceeds:  "The 
attorney  for  the  defendant,  among  other 
things,  asked  the  venireman  if  he  was  in 
favor  of  enforcing  the  four-mile  law,  where- 
upon the  venireman  said  that  he  did  not 
know  whether  he  was  in  favor  of  enforcing 
it  or  not  The  defendant's  attorney  further 
asked  him  If  he  was  in  favor  of  letting  the 
saloons  run  in  town,  and  punishing  those 
out  of  town.  The  venireman  said  that  he 
did  not  think  they  ought  to  have  any  prohi- 
bition law  in  Memphis.  Whereupon  the  de- 
fendant's counsel  asked  him  if  he  was  in 
favor  of  enforcing  the  prohibition  law  out- 
side of  Memphis,  in  the  suburbs,  and  the 
venireman  said  be  was.  Whereupon  the  de- 
fendant's counsel  said:  'Yon  are  in  favor  of 
the  law  applying  outside  of  Memphis,  but 
not  applying  in  Memphis?'  And  the  venire- 
man said  he  thought  saloons  should  be  per- 
mitted to  run  in  Memphis.  Whereupon  de- 
fendant's counsel  excepted,  and  objected  to 
placing  the  said  venireman  on  the  Jury,  be- 
cause said  venireman  was  in  favor  of  the 
law  applying  outside  of  the  city  limits,  but 
not  inside  the  city  limits  of  Memphis.  The 
court  then  further  interrogated  the  venire- 
man, and  asked  him  if  he  would  bring  in  a 
verdict  according  to  the  law  and  the  evi- 
dence, and  if  he  could  give  the  defendant  a 
fair  and  Impartial  trial."  To  the  last  in- 
terrogatory Sullivan  made  no  response. 
Plaintiff  in  error,  through  his  attorney,  ob- 
jected to  the  Juror;  but  his  objection  was 
overruled  by  the  court,  and  the  juror  was 
permitted  to  take  his  seat  in  the  box.  Plain- 
tiff in  error  reserved  an  exception,  and  has 
assigned  error  thereon  in  this  court. 

It  is  conceded  on  the  record  that  Turner's 
place  lies  within  Shelby  county,  but  outside 
of  the  limits  of  the  city  of  Memphis;  and 
the  matter  was  so  treated  in  the  oral  argu- 
ment at  the  bar  by  the  respective  counsel. 

The  question  to  be  determined  Is  whether 
the  Juror  was  competent  This  must  be  set- 
tled in  accordance  with  the  following  princi- 
ples: 

Our  forms  of  impanelment,  both  of  grand 
and  petit  Juries,  recite  that  the  Jurors  are 
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"good  and  lawfal  men."  This  Is  no  unmean- 
ing phrase.  It  comes  down  to  us  from  re- 
mote times,  as  far  back  as  the  statute  of  3 
Hen.  VIII,  c.  12.  That  statute  in  terms  ap- 
plied to  grand  Juries,  but  was  also  construed 
to  cover  the  case  of  trial  Juries  as  well.  2 
Halst  Hist  P.  C.  156,  265;  6  Bac.  Abrldg., 
313.  It  has  also  been  recognized  and  repeat- 
ed in  our  statutes  and  decisions.  Shan.  Code, 
{  6804;  Neely  v.  State,  4  Baxt  180;  Knights 
of  Pythias  v.  Steele,  107  Tenn.  ^  Pick.)  1 
and  14,  63  S.  W.  1126;  Gribble  v.  WUson, 
101  Tenn.  612,  49  S.  W.  736.  At  the  common 
law  the  phrase  was  "liberl  et  legales  homin- 
es." The  word  "llberl"  In  strictness  import- 
ed freeholders;  -  but  it  was  said:  "Liber  homo 
Is  not  only  one  who  hath  freehold  land,  but 
that  hath  freedom  of  mind,  and  stands  indif- 
ferent, no  more  inclining  to  the  one  tlian  the 
other."  S  Bac.  Abridg.  348.  Again:  "Ac- 
cording to  the  rule  expressed  in  the  English 
of  those  days:  'He  ne  es  othes  worthe  that 
es  enes  gylty  of  oth  broken.'  Bracton,  Ub. 
It,  tr.  1.  cb.  19."  The  same  thought  is  ex- 
pressed in  our  statutes,  in  the  description  of 
Jurors,  as  men  "esteemed  in  the  community 
for  their  integrity,  fair  character,  and  sound 
Judgment"  Shan.  Gode^  |  5801.  Such  only 
'  are  to  be  appointed  for  service  in  court  and 
80  great  ia  the  solicitude  which  the  law  feels 
on  this  subject  that  it  is  further  provided 
that  In  case  the  authority  vested  with  the 
power  of  appointment  shall  fall  to  make  the 
appointment,  or  those  nominated  fail  to  at- 
tend, "the  court  shall  designate  other  good 
and  lawful  men,  and  direct  the  sheriff  to 
summon  them  as  jurors"  (section  5804),  and 
that  the  sheriff  in  summoning  such  jurors 
shall  be  guided  by  the  same  principles  (sec- 
tion 5810) ;  and  to  make  even  more  fully  se- 
cure the  high  character  of  the  Jury,  when 
finally  constituted  as  a  tribunal  for  the  trial 
of  rights,  it  is  provided  that  the  judge  presid- 
ing may  discharge  from  service  any  juror 
who  does  not  possess  the  requisite  qualifica- 
tions, and  may  discharge  him  "for  any  other 
reasonable  or  proper  cause"  (section  5818). 
The  juror  should  be  as  impartial  as  the  judge 
himself. 

These  are  the  requirements  of  the  common 
law,  as  well  as  of  our  modern  statutes  and 
decisions,  and  by  our  Constitution  the  duty 
is  imposed  on  this  court  and  upon  all  of  the 
Judges  of  the  state,  to  see  to  It  that  trial  by 
Jury  shall  remain  Inviolate .  (Const,  art  1, 
{  6),  and  that  men  shall  be  tried  by  impartial 
Juries  (Id.  art  1,  S  9).  It  has  been  often  held 
that  the  Constitution  means  that  the  right 
of  trial  by  Jury  shall  be  maintained  in  its 
integrity  and  purity  as  at  common  law.  We 
have  seen  what  the  common  law  requires; 
also  that  onr  statutes  and  decisions  require 
the  same. 

Now  is  a  man  who  made  on  his  voir  dire 
answers  such  as  Sullivan  made  a  "good  and 
lawful  man,"  an  impartial  man,  and  a  good 
citizen?    We  say,  "No."    He  believes,  accord- 


ing to  his  replies,  that  as  to  the  special  crime 
charged  in  the  indictment  the  law  should  be 
enforced  in  Shelby  county  outside  of  Mem- 
phis, but  not  in  Memphis,  which  is  saying, 
in  other  words,  that  he  believes  In  an  un- 
equal and  partial  enforcement  of  the  law. 
favoring  one  portion  of  the  people  of  his 
county,  and  discriminating  against  another 
portion.  Such  a  man  has  not  the  qualifica- 
tion of  impartiality  which  the  common  law 
and  our  statutes  demand,  and  is  not  compe- 
tent to  sit  on  a  case  Involving  the  crime  as 
to  which  he  confesses  such  principles  of  con- 
duct 

The  subject  is  illustrated  by  two  concrete 
cases  as  follows: 

In  Fletcher  ▼.  State,  6  Humph.  249,  it  "ap- 
peared that  the  plaintiff  in  error  had  been 
indicted  in  the  circuit  court  of  Jackson  coun- 
ty, and  convicted,  on  a  charge  of  passing 
counterfeited  coin,  and  had  appealed  to  this 
court  "It  Is  objected  to  the  proceedings  In 
the  circuit  court"  said  Mr.  Justice  Reese, 
"that  the  judge  presiding  at  the  trial,  permit- 
ted the  Attorney  General  to  Inquire  of  per- 
sons returned  to  serve  upon  the  Jury,  when 
examined  before  the  court  touching  their 
legal  competency,  whether  they  had  ever 
taken  a  voluntary  oath  to  £Eivor  counter- 
feiters. If  at  any  time  they  might  happen 
to  be  placed  on  tiie  Jury  in  the  trial  of  per- 
sons charged  with  tliat  offense.  It  is  argued 
that  such  an  Inquiry  is  not  so  much  cal- 
culated to  prejudice  the  minds  of  those  inter- 
rogated against  the  party  interrogating,  in 
this  Instance  the  state,  as  to  place  the  Jury 
selected  in  an  attitude  to  fear  the  pressure 
of  public  sentiment  against  them,  in  the 
event  they  should  acquit  the  prisoner.  The 
interrogatory  certainly  Is  unusual  and  extra- 
ordinary, and  one  which  the  persons  Inter- 
rogated might  well  decline  to  answer.  But 
the  condition  of  the  commimlty,  at  some 
period  and  In  some  places,  may  be  so  pecul- 
iar that  it  might  be  dangerous  to  limit  to  a 
prescribed  formula  the  Interrogatories  to  be 
propounded  on  either  side,  in  this  prelimi- 
nary trial,  as  to  the  competence  of  jurors. 
The  combination  might  be 'the  opposite  of 
that  Imputed  in  tliis  instance,  and  it  might 
be  Important  to  a  person  to  inquire  into 
pledges  and  obligations  of  a  contrary  char- 
acter. It  will  always  be  the  business  and 
duty  of  the  presiding  judge  to  restrain,  and 
of  that  responsible  officer  of  the  government 
the  Attorney  General,  to  abstain  from,  a 
course  of  interrogation  on  such  occasions  use- 
less and  wanton.  We  feel  bound  to  presume 
that  they  did  so  on  the  present  occasion,  and 
that  the  course  adopted  was  not  uncalled  for, 
and  was  taken  for  the  fair  and  honest  pur- 
pose of  getting  a  Jury  omni  exceptlone  ma- 
jores." 

In  Ray  v.  State,  108  Tenn.  282,  67  S.  W. 
553,  a  capital  case,  it  was  held  that  it  was 
proper  for  the  Attorney  General  to  ask  one 
offered  as  a  Juror:     "Have  jrou  any  con- 
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sdentlons  or  lellglons  scrnples  against  cap- 
ital panlshment?  Hare  you  any  religions  or 
coDscientloua  Bornples  against  banging  a 
man  for  mnrder  in  tbe  first  degree,  when  the 
proof  shows  him  guilty?"  The  opinion  of 
the  court,  dellrered  by  Mr.  Justice  McAlister, 
proceeds: 

"One  Juror  replied  that  be  liad  such  scru- 
ples, and  when  be  said,  'I  don't  believe  in 
hanging'  the  Attorney  General  asked  bim, 
'But  If  the  law  inflicts  that  penalty  as  pun- 
Isbment  for  such  offense,  do  you  believe  in  it, 
or  is  the  law  wrong?'  The  Juror  answered: 
The  law  is  wrong;  I  don't  I>elieTe  in  bang- 
ing.' 

"The  Attorney  General  offered  to  challenge 
the  juror  for  this  cause,  which  challenge  was 
overruled  by  the  court,  and  thereupon  the 
Attorney  General  challenged  the  Juror  per- 
emptorily. It  Is  instated  that  this  practice 
on  the  part  of  the  court  was  erroneous  and 
highly  prejudicial  to  the  rights  of  the  defend- 
ant, since  three  Jurors  had  already  been 
selected  and  were  then  in  the  box,  and  were 
necessarily  prejudiced  by  the  assumption  on 
the  part  of  the  Attorney  General  that  the 
defendant  was  guilty. 

"We  think  there  was  no  error  in  this  ac- 
tion of  the  court  It  has  frequently  occur- 
red In  nisi  prius  trials  that  Jurors  otherwise 
competent  have  been  unwilling  to  execute 
the  law,  upon  a  finding  of  murder  in  the  first 
degree,  on  account  of  conscientious  or  reli- 
gions scruples  against  capital  punishment 
Mistrials  have  frequently  resulted  on  this 
account,  thus  entailing  unnecessary  cost  and 
consumption  of  the  public  time.  The  ex- 
amination of  the  Juror  on  his  voir  dire  would 
discover  this  objection  and  obviate  an  expen- 
sive and  fruitless  trial." 

In  the  first  of  these  cases  no  one  can  doubt 
that  an  affirmative  answer  by  a  proposed 
Jnror  to  the  Inquiry  propounded  would  have 
discovered  bis  incompetency  to  sit  in  the 
trial  of  the  case.  So  in  the  second  instance 
the  answer  of  the  venireman  disclosed  his 
Incompetency  to  sit  as  a  Juror  on  the  trial 
of  a  capital  case.  In  neither  instance  could 
the  Jnror  be  considered  impartial,  or  a  "law- 
ful," or  law-abiding,  man. 

So,  in  the  present  Instance,  we  think,  on 
the  grounds  we  have  stated,  that  the  venire- 
man Sullivan  was  not  competent  to  sit  as  a 
Juror  in  a  case  of  the  kind  we  have  before  us. 
Tbe  Judgment  will  therefore  be  reversed,  and 
a  new  trial  awarded. 


METZNBR  V.  STATE. 
(Supreme  Court  of  Tennessee.     May  81, 


1913.) 
-Waivkb— Efteot 


AS      TO 


1.   JUBT      (I      20*)- 
PVNISHMENT. 

Under  Const  art  6,  S  14,  providing  that 
no  fine  shall  be  laid  on  any  citizen  exceeding 
$60,    unless   it  shall   be    assessed   by    a   jury 


of  Us  peers,  who  shall  assess  the  fine  at  tbe 
time  they  find  the  fact  i'  they  think  the 
fine  should  be  more  than  $50,  a  person  in- 
dicted for  selling  intoxicating  Uciuors  within 
four  miles  of  a  schoolhouse  nnder  Acts  1909, 
c  1,  fixing  the  punishment  therefor  at  a  fine 
of  not  less  than  $50  nor  more  than  $60O,  who 
waived  a  jury  trial,  could  not  be  sentenced 
by  the  trial  judge  to  pay  a  fine  of  more  than 
fSO,  since  the  Constitution  has  conferred  upon 
juries  exclusive  jurisdiction  to  levy  a  fine  ex- 
ceeding that  amount,  and  such  jurisdiction 
cannot  .be  conferred  upon  any  other  tribonal 
by  consent  or  waiver  of  the  parties. 

[Ed.  Note.— For  other  cases,  see  Juiy,  Cent 
Dig.  H  197-203;    Dec.  Dig.  |  29.  •] 

2.  JuBT    (!    29*)— Triai   bt   Jtjby— Waiveb 

IN    MlBDEMBANOB   CASES. 

The  defendant  in  a  misdemeanor  case  may 
waive  a  jury  trial. 

[Ed.  Note.— For  other  cases,-  see  Jury,  Cent 
Dig.  SI  197-203;   Dec.  Dig.  i  29.*] 

Error  to  Circuit  Court,  Tipton  County;  B. 
J.  Everett,  Judge. 

Frank  Metzner  was  convicted  of  a  crime, 
and  he  brln^gs  error.    Modified. 

Sherrod  Smith,  of  Covington,  for  plalntllt 
in  error.  W.  W.  Faw,  Asst.  Atty.  Gen.,  for 
the  State. 


GREEN,  J.  [1]  The  plalntifl  in  error  was 
indicted  for  the  offense  of  selling  intoxi- 
cating liquors  within  four  miles  of  a  school- 
house.  The  case  was  tried  before  the  circuit 
Judge  without  a  jury,  and  Metzner  was 
found  guilty.  The  Judge  sentenced  bim  to  6 
months'  imprisonment,  and  Imiwsed  a  fine 
upon  him  of  $400.  Metzner  has  brought  his 
case  to  this  court,  and  the  only  question 
made  here  is  the  right  of  the  court  to  im- 
pose upon  bim  a  fine  of  this  amount 

Chapter  1  of  the  Acts  of  1909,  prescribing 
the  penalty  for  this  offense,  provides  for  a 
fine  of  not  less  than  $50,  nor  more  than  $500, 
and  imprisonment  for  not  less  than  30  days 
nor  more  than  6  months. 

Section  14  of  article  6  of  the  Constltntlon 
of  Tennessee  Is  as  follows: 

"No  fine  shall  be  laid  on  any  citizen  of  this 
state  that  shall  exceed  $50,  unless  it  shall  be 
assessed  by  a  Jury  of  his  peers,  who  shall 
assess  the  fine  at  the  time  they  find  the 
fact,  if  they  think  the  fine  should  be  more 
than  $50." 

In  behalf  of  the  state  it  Is  Insisted  that 
the  plaintiff  In  error  having  waived  a  Jury 
trial  below,  tbe  trial  Judge  thereby  became 
vested  with  all  the  functions  and  powers  of 
a  Jury  in  respect  to  the  trial  of  this  particu- 
lar offense,  including  tbe  right  of  imposing 
any  fine  which  the  Jury  might  have  imposed 
for  a  violation  of  the  particular  statute. 

The  section  of  the  Constitution  quoted 
seems  to  confer  upon  a  Jury  the  exclusive 
right  of  assessing  a  fine  in  excess  of  $50. 
Tbe  language  is  that  no  fine  exceeding  that 
amount  shall  be  imposed,  unless  assessed  by 
a  Jury. 

In  onr  opinion,  this  constitutional  provi- 
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slon  withholds  from  the  court  or  Judge  the 
right  to  Inflict  fines  exceeding  ^50,  and  con- 
fers upon  the  Jury  exclusive  power  or  Juris- 
diction to  Impose  fines  above  that  sum. 

[2]  While  it  is  settled  In  this  state  that  a 
defendant  in  a  misdemeanor  case  may  waive 
a  trial  by  a  Jury,  we  do  not  think  by  such  a 
waiver  be  can  confer  on  the  Judge  power  or 
Jurisdiction  plainly  withheld  from  the  Judge 
by  the  Constitution. 

This  is  a  matter  of  Jurisdiction.  Jurisdic- 
tion is  conferred  by  law,  and  cannot  be  con- 
ferred by  consent 

Power  or  Jurisdiction  to  inflict  a  fine  ex- 
ceeding $50  having  been  by  law  conferred 
upon  a  Jury  alone,  and  withheld  from  the 
Judges,  no  waiter  or  consent  of  parties  can 
be  Invoked  to  endow  a  Judge  with  this  Juris- 
diction. 

"It  is  a  maxim  In  the  law  that  consent  can 
never  confer  Jurisdiction,  by  which  is  meant 
that  the  consent  of  parties  cannot  empower 
a  court  to  act  upon  subjects  which  are  not 
submitted  to  its  determination  and  Judgment 
by  the  law.  The  law  creates  courts,  and 
upon  consideration  of  general  public  policy 
defines  and  limits  their  Jurisdiction,  and  this 
can  neither  be  enlarged  nor  restricted  by  the 
act  of  the  parties."    Cooley's  Const  lim.  39S. 

In  all  Jurisdictions,  practically.  It  is  held 
that  a  defendant  cannot  waive  a  Jury  trial 
In  a  felony  case.  The  strongest  reason  given 
for  this  rule  is  that  a  Jury  is  an  essential 
part  of  the  court  having  Jurisdiction  to  try 
such  offenses,  and  such  Jurisdiction  cannot 
be  conferred  by  consent  of  parties  upon  a 


court  organized  without  a  Jury.  24  Cjc 
150;  In  re  McQuown,  19  OkL  347,  91  Pac 
689, 11  L.  B.  A.  (N.  S.)  1136.  See  note  under 
this  case  in  11  L.  R.  A.  (N.  S.)  1136,  where 
many  authorities  are  collected. 

So,  under  the  Constitution  of  Tennessee,  a 
Jury  is  the  only  tribunal  upon  which  Juris- 
diction to  levy  a  fine  exceeding  |50  Is  con- 
ferred, and  such  Jurisdiction  cannot  be  con- 
ferred upon  any  other  tribunal  by  consent 
or  waiver. 

In  France  v.  State,  6  Baxt  478,  It  was 
held  that  the  constitutional  provision  quoted 
was  Intended  as  a  restriction  upon  the  pow«r 
of  the  courts  or  Judges,  and  was  not  intend- 
ed as  a  limitation  upon  the  power  of  legisla- 
tion; that,  where  the  Legislature  had  per- 
emptorily fixed  the  fine  at  $500  for  every  vio- 
lation of  a  particular  offense,  the  court 
might  impose  that  fine  vrithout  the  interposi- 
tion of  the  Jtury. 

This  holding  was  very  much  weakened  by 
the  dissent  of  Judge  Turney;  but,  In  any 
event,  there  is  nothing  in  France  v.  State 
conflicting  ■  with  what  we  have  said  above. 
In  that  case  It  was  distinctly  recognized  that 
section  14  of  article  6  of  the  Constitution 
prohibited  a  Judge  from  Imposing  a  fine  ex- 
ceeding $50  in  cases  where  the  court  had  a 
discretion  in  fixing  the  amount  of  the  fine. 

We  conclude  that  the  learned  circuit  Judge 
exceeded  his  authority  in  undertaking  to  as- 
sess this  fine  against  plaintiff  in  error,  and 
the  Judgment  wUl  be  corrected  by  reducing 
the  amount  of  the  fine  to  $50.  As  corrected, 
said  Judgment  will  be  affirmed,  with  costs. 
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FOUK  ▼.  CITY  OF  ST.  LOUIS. 

(Sapreme  Court  of  Missouri,  Division  No.  2. 

April  8,  1913.     Reliearing  Denied  May 

20,  1913.) 

1.  Otficbrb    (I    100*)  —  CoMFKWSATiOH  —  In- 
crease    DUBINO     TEBU  —  CONSTITUnONAL 

Pkohibihon. 

The  object  of  Const  art  14,  |  8.  prohibit 
ijkg  an  increase  of  compensation  or  fees  of  of- 
ficers during  their  terms,  is  to  prevent  officers 
wliile  possessed  of  influence  of  official  power 
from  using  that  power  to  obtain  an  increase  of 
compensation. 

[Ed.  Note.— For  other  cases,  see  Officers, 
Cent  Dig.  ||  152-157;    Dec.  Dig.  |  100.*] 

2.  DiSTBICT  AND    PbOSECUTINO   ATTOBNETS   (I 

6*) — Compensation— Statutes— Repeal. 
Laws  1871-72,  p.  13,  abolishing  the  office 
of  circuit  attorney  except  in  the  county  of  St 
Louis,  and  fixing  the  compensation  of  prose- 
cuting attorneys,  is  a  general  law  and  does  not 
repeal  or  modify  the  Acts  of  1865-66,  {>.  14, 
and  1869,  p.  8,  fixing  the  salary  of  the  circuit 
attorney  of  St  Louis  county. 

[Ed.  Note. — For  other  cases,  see  District  and 
Prosecuting  Attorneys,  Cent  Dig.  §{  18-25; 
Dec.   Dig.  I  6.»] 

3.  Statutes  (|  162*)  —  Repeal  —  Special 
Statutes— Genebai  Statutes. 

A  special  statute  is  not  repealed  by  a  gen- 
eral statute  unless  the  intent  to  repeal  is  man- 
ifest 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  If  235-237;    Dec.  Dig.  |  162.*] 

4.  Officebs    (I    100*)  —  Compznsatior  —  IK- 
CBBA8K  DuBino  Tbbu— Statutes  — Valid- 

ITT. 

I^ws  1901,  p.  48,  providing  that  the  cir^ 
cuit  attorneys  of  counties  having  a  population 
of  300.000  or  more  shall  receive  in  lieu  of  fees 
and  other  salary  a  salary  of  $5,000  a  year,  is 
in  conflict  with  Const  art  14,  i  8,  prohibiting 
an  increase  of  compensation  of  officers  during 
their  terms,  in  so  far  as  it  purports  to  take 
effect  during  the  term  of  office  of  an  incumbent 
where  the  prior  statute  fixed  the  salary  at 
$4,000  from  the  city  and  $350  from  tbe  state, 
and  fees  in  lial>ea8  corpus,  quo  warranto,  and 
actions  for  the  removal  of  derelict  officials,  for 
the  court  cannot  presume  that  the  fees  would 
amount  to  $650,  so  that  the  act  of  1001  (Laws 
1901,  p.  48)  would  not  actually  increase  tbe 
compensation. 

[Ed.  Note.— For  other  cases,  see  Officers, 
Cent.  Dig.  |{  152-157;    Dec.  Dig.  §  100.*] 

6.  Submission    of  Contbovebst    (§   13*)  — 
AOBEED  Statement  or  Facts  —  Constbuo- 

WON. 

An  agreed  statement  of  facta  takes  the 
place  of  formal  pleadings  and  presumptively 
contains  all  the  facta  on  which  each  of  the 
parties  will  rely,  and  nothing  can  be  added 
thereto  nor  withdrawn  therefrom  without  the 
consent  of  both  parties. 

[Ed.  Note.— For  other  cases,  see  Submission 
of  Controversy,  Cent  Dig.  $$  13, 14;  Dec.  Dig. 
i  13.»] 

6l  Constitutional  Law  (J  43*)  —  Estoppel 
TO  Deny  Validity  of  Statute. 

The  city  of  St  Louis,  accepting  and  re- 
taining the  fees  to  which  tbe  circuit  attorney 
was  entitled  prior  to  tbe  law  of  1901  (Laws 
1901,  p.  48),  fixing  the  compensation  of  the  cir- 
cuit attorney  in  lieu  of  fees  and  other  salary, 
is  not  thereby  estopped  from  denying  the  va- 
lidity of  the  act  of  1901,  on  the  ground  that  it 


increases  the  salary  in  violation  of  Const,  art 
14,  §  8. 

[Ed.  Note.' — For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  }  41 ;   Dec.  Dig.  i  43.*] 

7.  Constitutional  Law  (§  43*)  —  Estoppel 
to  Deny  Validity  of  Statute. 

The  city  of  St  Louis,  paying  for  more 
than  two  years  the  salary  of  the  circuit  at- 
torney as  fixed  by  the  act  of  1901  (Laws  1901, 
p.  48)  on  the  advice  of  the  city  counselor,  is 
not  tliereby  estopped  from  disputing  the  legality 
of  the  payments  on  the  ground  of  the  invalidity 
of  the  statute  in  so  far  as  it  purported  to  in- 
crease the  salary  of  the  circuit  attorney  during 
the  term  of  hia  office. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  S  41;    Dec.  Dig.  f  43.*] 

8.  Constitutional  Law  (S  20*)— Statutes  (S 

219*)  —  CONSTBUCTION  —  CONSTBUCTION      BY 

Public  Officebs. 

The  actual  and  practical  interpretation 
placed  on  statutes  and  the  Constitution  by  pub- 
lic officers  charged  with  their  execution  is  per- 
suasive on  the  courts,  where  their  meaning  ia 
doubtful ;  but,  where  their  meaning  is  unam- 
biguous, the  construction  placed  thereon  by  of- 
ficers is  without  effect  . 

[Ed.  Note. — ^For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  §§  14,  15;  Dec  Dig.  I  20;* 
Statutes,  Cent  Dig.  5§  296,  297;   Dec  Dig,  | 

Appeal  from  St  Louis  Circuit  Court;  Matt 
G.  Reynolds,  Judge. 

Action  by  Joseph  W.  Folic  against  the  City 
of  St  Louis.  From  a  Judgment  for  defend- 
ant, plalntUr  appeals.  Affirmed  without  prej- 
udice. 

Civil  action  to  collect  ofiBclal  salary.  From 
a  Judgment  of  the  circuit  court  of  St  Louis 
city  rejecting  and  disallowing  part  of  plain- 
tiff's claim,  he  appeals. 

The  issues  In  this  case  are  set  forth  In 
an  agreed  statement  filed  in  the  circuit  court 
pursuant  to  the  provisions  of  section  2117, 
R.  S.  1909.  As  there  is  some  controversy  in 
regard  to  what  facts  are  covered  by  said 
agreed  case,  we  will  set  it  out  In  full: 

Agreed  Case. 

"In  the  Circuit  Court,  City  of  St  Louto, 
December  Term,  1906. 

"Joseph  W.  Folk,  Plaintiff,  ▼.  aty  of  St 
Louis,  a  Municipal  Corporation,  Defend- 
ant 

"It  Is  hereby  agreed  between  the  plaintiff 
and  defendant  as  follows: 

"(1)  The  defendant  Is  a  municipal  corpora- 
tion, and  a  city  of  the  state  of  Missouri,  hav- 
ing now,  and  at  the  time  hereinafter  named, 
a  population  of  over  300,000  inhabitants,  and 
that  it  constitutes  the  Eighth  Judicial  circuit 
of  the  state  of  Missouri. 

"(2)  That  from  January  1,  1901.  to  Jan- 
uary 1, 1905,  the  plaintiff  was  the  duly  elect- 
ed, qualified,  and  acting  circuit  attorney  in 
and  for  the  Eighth  Judicial  circuit  of  the 
stnte  of  Missouri. 

"(3)  That  from  January  1,  1901,  to  and  in- 
cluding March  18,  1901,  the  city  of  St  Louis 
paid    plaintiff,    as    salary,   sums   of   money 
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hereinafter  set  out,  under  the  statute  law 
of  the  state,  to  wit:  Act  of  March  19,  1866, 
and  the  act  of  March  2,  1869,  whereby  the 
amounts  to  be  paid  as  salary  of  the  circuit 
attorney  by  the  dty  of  St.  Louis,  aggregated 
four  thousand  dollars  ($4,000.00)  per  annum. 
That  from  March  18,  1901,  to  and  Including 
October  31,  1903,  the  city  of  St  Louis,  un- 
der the  ruling  of  the  then  dty  counselor, 
paid  the  circuit  attorney  the  sums  hereinaft- 
er named,  at  the  rate  of  fire  thousand  dol- 
lars ($5,000.00)  per  annum,  which  was  paid 
under  and  by  virtue  of  the  terms  of  an  act 
of  the  General  Assembly  of  March  18,  1901, 
by  the  terms  of  which  the  salary  to  be  paid 
by  the  city  of  St  Louis  to  the  circuit  attor- 
ney aggregated  five  thousand  dollars  ($5,- 
000.00)  a  year.  That  since  October  31,  1903, 
plaintiff  has  received  nothing  at  all. 

"(4)  That  in  the  month  of  November,  1903, 
the  question  having  arisen  as  to  whether  the 
plaintiff,  as  circuit  attorney,  was  entitled  to 
the  salary  as  provided  by  the  act  of  1901,  or 
was  entitled  to  the  salary  as  provided  by  the 
acts  of  March  19,  1866,  and  March  2,  1869, 
a  change  having  been  made  In  the  office  of 
the  city  counselor,  that  official  was  of  the 
opinion,  and  so  advised  the  dty,  that  the 
salary  of  the  office  of  drcuit  attorney  of  the 
city  was  increased  by  said  act  of  March  18, 
1901,  and  said  act  having  been  passed  during 
plaintifTs  term  of  office,  that  its  provisions 
in  regard  to  salary  were,  under  the  state 
Constitution,  Inapplicable  as  to  plaintiff  dur- 
ing the  said  term  for  which  plaintiff  was 
elected.  Thereupon  defendant  advised  plain- 
tiff that  it  would  pay  liim  as  salary  the 
amounts  fixed  by  the  acts  of  1866  and  1869, 
and  not  the  amount  fixed  by  the  act  of  1901, 
for  the  reasons  aforesaid.  That  plaintiff 
refused  to  accept  the  amount  so  offered,  be- 
ing advised  that  the  act  of  1901  did  not  in- 
crease the  drcuit  attorney's  salary,  as  ac- 
cording to  plaintifTs  contention,  section  4949, 
Revised  Statutes  of  1899,  giving  prosecuting 
attorneys  one  thousand  dollars  ($1,000.00)  a 
year  in  addition  to  other  compensation,  in 
counties  of  85,000  inhabitants  or  over,  ap- 
plied to  the  dty  of  St  Louis,  which,  with 
the  acta  of  1866  and  1869,  made  the  salary 
of  the  circuit  attorney  five  thousand  dollars 
($5,000.00)  a  year,  payable  by  the  city,  before 
the  passage  of  the  act  of  1901,  which  was 
in  addition  to  the  salary  of  three  hundred 
dollars  ($300.00)  a  year,  to  be  paid  the  cir- 
cuit attorney  by  the  state  under  the  Acts  of 
1854-55,  page  183;  and  that  even  if  said 
section  4949  did  not  apply  to  the  drcuit  at- 
torney of  St  Louis,  the  act  of  1901  did  not 
increase  the  compensation  of  the  office,  as  it 
gave  a  salary  in  lieu  of  all  fees  in  criminal 
cases,  and  therefore  the  constitutional  provi- 
sion above  referred  to  would  not  apply. 
That  thereupon  plaintiff  declined  to  have  any 
salary  for  himself  as  drcuit  attorney  placed 
upon  the  pay  rolls  which  were  certified  by 
the  drcuit  Judges  to  the  auditor  of  the  dt? 
from  the  31st  day  of  October,  1903.    That  de- 


fendant has  at  all  times  been  ready  and  will- 
ing, and  is  now  ready  and  willing,  to  pay 
plaintifTs  salary  as  circuit  attorney  at  the 
rate  fixed  by  the  above-mentioned  acts  of 
1866  and  1869.  That  the  defendant  has 
offered  and  has  at  all  times  been  willing  to 
stipulate  with  plaintiff  that  the  reception  of 
said  salary  at  said  rates  should  not  prejudice 
him  in  his  dalm  for  increased  salary.  That 
plaintiff  has  at  all  times  been  ready  and  will- 
ing, and  is  now  ready  and  willing,  to  accept 
whatever  amount  is  due  him  under  the  law. 
But  plaintiff  and  defendant,  being  unable  to 
agree  as  to  what  statutes  govern  in  the 
premises,  the  matter  in  controversy  is  there- 
fore submitted  to  the  court  for  determina- 
tion. 

"(5)  That  the  defendant  paid  plaintiff  as 
salary  the  following  amounts,  and  no  others: 


Date. 

1901. 

Feb.  1 

Marcb  1 

April  1 


Par  Roll  tor 


Amount. 


January  | 

Febniarr  

Uarch  1  months  19  days 
at  (260  per  quarter $216  S7 

March  13  days  at  Mi6-<6 
per  month ISl  11 


Total 

July    U     April   1416  66 

U  days  (due  from  March)    1S3  2S 


250  00 
OOO* 


rm 


July  1« 

July  16 

Aug.  1 

Aug.  n 

Sept  SO 

Oct.  SI 

Nov.  80 

Dec  SI 

1902. 

Jan.  SI 

Feb.  28 
Uarch  SI 

May  7 

May  81 

Juno  80 

July  31 

Aug.  30 

Sept  80 

Oct  SI 

Nor.  29 

Dec.  81 

UOS. 

Jan.  81 

Feb.  28 
March  81 

May  7 

May  29 

June  SO 

July  SI 

Aug.  31 

Sept.  80 

Oct  81 


Total 


May 

Jun* 

July 

August  .... 
September  . 
October  .... 
November  , 
December  . 


January  .., 
February  .. 

Maroli   

April    

May  

June    

July   , 

August  .... 
September 
October   ... 
November 
December  . 


January  ... 
February  .. 

March  

April    

May  

June   

July  

August   .... 
September 
October  ... 


mat 

416  66 
416  «6 
416  66 
416  68 
416  66 
416  66 
416  66 
416  66 

416  66 
416  66 
416  66 
416  66 
416  66 
416  66 
416  66 
416  66 
416  66 
416  66 
416  66 
416  66 

416  66 
416  66 
416  66 
416  66 
416  66 
416  66 
416  66 
416  66 
416  66 
416  66 


Total  $18,947  64 

That  M  th«  acts  of  1S66  and  1869  alone  ap- 
ply,  the   amount    due   plaintiff,    at   tour 

thousand  dollars  ($4,000.00)  a  year  Is $16,000  00 

Amount  paid  on  account  thereol 13,947  64 


Balance  due  plaJntill  under  term*  of 
■aid  law $  2.653  M 

"This  is  deducting  the  amount  which  the 
drcuit  attorney  was  paid  from  March  18, 
1901,  to  October  31,  1903,  In  excess  of  the 
amount  fixed  by  the  acts  of  1866  and  1869; 
and  without  deducting  this  amount  and  in 
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case  It  Is  held  by  tlie  court  that  said  amount 
should  not  be  deducted,  although  the  act  of 
1901  Is  held  not  to  be.  applicable,  then  the 
amount  due  the  plaintiff  Is  four  thousand 
six  hundred  and  sixty-six  dollars  and  sixty- 
six  cents  ($4,666.66).  That  the  amount  due 
plaintifF  as  salary,  in  case  the  act  of  March 
18,  1901,  is  held  to  apply  to  his  term  of 
office  for  the  fourteen  months  during  which 
he  received  no  salary — that  is  to  say,  since 
October  31,  1903,  to  and  including  December 
31,  1904 — ^is  five  thousand,  eight  hundred  and 
thirty-three  dollars  and  thirty-three  cents 
($5,833.33). 

"(6)  It  is  further  agreed  that  Judgment 
shall  be  given  plaintiff  for  such  amount  as 
under  the  law  the  court  finds  to  be  due,  with- 
out interest,  except  from  the  date  of  the 
rendition  of  Judgment 

"(7)  To  the  end,  therefore,  that  the  matter 
In  difference  between  plaintiff  and  defendant 
may  be  settled  as  provided  in  section  793 
of  the  Revised  Statutes  of  Missouri,  1899, 
the  foregoing  facts  are  hereby  mutually  sub- 
mitted to  the  circuit  court  of  the  city  of  St. 
Lionls  for  decision,  each  party  reserving  the 
right  of  appeaL 

"[Signed]  Thos.  B.  Harvey,  Judson  & 
Oreen,  Attorneys  for  Plaintiff.  The  City  of 
St  Louis,  by  Chas.  W.  Bates,  City  Coun- 
selor." 

The  foregoing  agreed  case  was  duly  veri- 
fied by  the  affidavit  of  Thos.  B.  Harvey,  one 
of  the  attorneys  for  plaintiff. 

From  the  foregoing  statement  it  will  be 
seen  that  plaintiff  contends  that  he  was  enti- 
tled to  receive  for  his  services  as  circuit 
attorney  of  St  Louis  dty  a  salary  of  |5,000 
per  annum  under  the  act  of  1901,  and  that 
the  balance  of  salary  due  him  at  the  end  of 
bis  term  on  January  1,  1906,  was  $5,833.33. 
On  the  other  hand,  defendant  contends  that 
the  amount  of  salary  to  which  plaintiff  was 
entitled  during  his  term  of  office  as  such 
circuit  attorney  was  fixed  by  the  Laws  of 
1865-1866,  p.  14,  and  the  Laws  of  1869,  p.  8, 
and  amounted  In  the  aggregate  to  $4,000  i>er 
annum;  that  the  balance  due  plaintiff  on 
account  of  such  salary  at  the  end  of  his  term 
was  only  $2,052.36.  The  circuit  court  adopt-, 
ed  the  views  of  defendant  city  and  entered 
judgment  In  favor  of  plaintiff  for  only  the 
sum  of  $2,052.36,  from  which  Judgment  plain- 
tiff appeals.  The  appeal  was  granted  to  this 
court  because  the  case  involves  the  construc- 
tion of  section  8,  art  14,  of  the  Constitution 
of  1875,  which  prohibits  an  increase  of  the 
salary  of  any  municipal  officer  during  his 
term.  Said  constitutional  provision  is  as 
follows:  "The  compensation  or  fees  of  no 
state,  county  or  municipal  officer  shall  be  In- 
creased during  his  term  of  office;  nor  shall 
the  term  of  any  office  be  extended  for  a  long- 
er period  than  that  for  which  such  officer 
was  elected  or  appointed." 

For  a  lietter  understanding  of  the  Issues 
outlined  in  the  agreed  statement,  and  the 


law  which  must  determine  the  rights  of  the 
parties,  we  will  give  a  history  of  the  stat- 
utes which  prescribe  the  duties  and  compen- 
sation of  the  circuit  attorney  of  the  city  of 
St  Louis. 

In  the  year  1855  a  law  was  enacted  which 
gave  the  circuit  attorney  of  St.  Louis  (then 
the  county  of  St  Louis)  a  salary  of  $360, 
payable  out  of  the  state  treasury.  Laws 
1854-1855,  p.  183.  At  that  time  said  circuit 
attorney  was  charged  with  the  duty  of  pros- 
ecuting persons  charged  with  tK>th  felonies 
and  misdemeanors,  for  which  he  was  allowed 
conviction  fees  somewhat  after  the  manner 
In  which  convlctiou  fees  are  now  allowed 
to  prosecuting  attorneys  of  counties  having 
no  large  cities.  R.  S.  1866,  p.  766.  The  stat- 
ute requiring  the  payment  of  a  salary  of  $350 
out  Of  the  state  treasury  to  the  circuit  attor- 
ney does  not  seem  to  have  been  repealed  un- 
tU  the  year  1901. 

In  the  year  1866  the  duty  of  prosecuting 
persons  charged  with  misdemeanors  was 
transferred  from  the  circuit  attorney  of  St 
Louis  county  to  an  officer  designated  as  the 
"prosecuting  attorney  for  the  St  Louis  court 
of  criminal  correction."  Laws  1865-1866, 
p.  77.  In  the  same  year  a  statute  was  enact- 
ed giving  the  circuit  attorney  of  St  Louis 
county  an  annual  salary  of  $1,000,  payable 
by  said  county  in  lieu  of  fees  theretofore 
payable  to  that  officer  for  his  services  in 
prosecuting  "cases  of  misdemeanor  or  other 
than  felony  cases."     Laws  1865-1866,  p.  14. 

In  the  year  1869  anotlier  statute  was  en- 
acted which  provided  that  the  fees  thereafter 
to  be  earned  by  the  circuit  attorney  of  St 
Louis  county  for  the  prosecution  of  persons 
charged  with  felonies  should  be  paid  into  the 
treasury  of  said  county.  The  same  statute 
ordained  that  the  circuit  attorney  of  said 
county  should  receive  an  annual  salary  of 
$3,000,  payable  by  the  county  in  lieu  of  the 
fees  theretofore  allowed  him  for  trying  cases 
of  felony.    Laws  1869,  p.  8. 

It  will  thus  be  seen  that  the  combined  acts 
of  1866  and  1869  fixed  the  amount  of  annual 
salary  to  be  paid  out  of  the  treasury  of  St 
Louis  county  to  the  circuit  attorney  at  the 
aggregate  sum  of  $4,000.  In  addition  to  this, 
be  was,  apparently,  entitled  to  a  fee  of  $350 
annually,  payable  by  the  state. 

The  law  continued  in  this  condition  until 
the  year  1001,  unless  It  was  modified  by  the 
statute  enacted  in  1872,  which  reads  as  fol- 
lows: 

"Section  I.  The  offices  of  circuit  and  coun- 
ty attorn^  are  hereby  abolished,  to  take  ef- 
fect on  the  first  day  of  January,  1873,  ewcept 
in  the  county  of  St  Louis. 

"Sec.  2.  At  the  general  election  to  be  held 
in  this  state  in  the  year  1872,  and  every  two 
years  thereafter,  there  shall  be  elected  in 
every  county  in  this  state,  8t.  Louis  county 
excepted,  a  prosecuting  attorney,  who  shall 
perform  the  duties  now  devolving  by  law  on 
the  circuit  attorneys  and  county  attorneys. 
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"Sec.  8.  The  proaecutlng  attorney  shall  re- 
cdve  for  hU  services,  to  be  paid  out  of  the 
county  treasury,  In  all  counties  having  a 
population  of  less  than  five  thousand  inhabi- 
tants, the  sum  of  three  hundred  dollars;  in 
all  counties  having  five  thousand  and  less 
than  ten  thousand  inhabitants,  the  sum  of 
four  hundred  dollars ;  in  all  counties  having 
ten  thousand  and  less  than  fifteen  thousand 
inhabitants,  the  sum  of  five  hundred  dollars ; 
in  all  counties  having  fifteen  thousand  and 
less  than  twenty  thousand  inhabitants,  the 
sum  of  six  hundred  dollars ;  in  all  counties 
having  twenty  thousand  and  less  than  twen- 
ty-flve  thousand  inhabitants,  the  sum  of  sev- 
en hundred  dollars;  in  all  counties  having 
tvrenty-five  thousand  and  less  than  thirty 
thousand  inhabitants,  the  sum  of  eight  hun- 
dred dollars ;  in  all  counties  having  thirty 
thousand  and  less  than  thirty-five  thousand 
inhabitants,  the  sum  of  nine  hundred  dol- 
lars; and  in  all  counties  having  thirty-five 
thousand  inhabitants  and  over,  the  sum  of 
one  thousand  dollars;  to  be  paid  quarterly 
upon  the  warrant  of  the  county  court,  Issued 
in  favor  of  the  prosecuting  attorney  to  the 
county  treasurer  for  that  purpose;  and  the 
said  prosecuting  attorney  shall  also  receive 
for  his  services  in  the  circuit  and  other 
courts,  such  fees  as  are  now  allowed  by  law 
to  the  circuit  attorney.  [Section  4948,  B.  S. 
1899.] 

"Sec.  4.  From  and  after  the  first  day  of 
January,  1873,  whenever  the  words  circuit 
attorney  or  county  attorney  shall  appear  in 
any  of  the  statutes  of  this  state,  the  same 
shall  be  taken  and  understood  to  mean  prose- 
cuting attorney,  except  m  the  county  of  Bt. 
Louit.    (Laws  1871-72,  p.  13.)" 

The  construction  of  this  act  of  1872  ia  very 
important  to  a  correct  solution  of  the  prop- 
osition in  controversy.  Plaintiff  contends 
that  this  act  of  1872  added  another  thousand 
dollars  to  the  salary  of  the  circuit  attorney 
of  St  Louis  county,  and  that  when  St.  Louis 
dty  was  separated  from  St  Louis  county 
In  1875  the  circuit  attorney  of  said  city  be- 
came entitled  to  receive  the  sum  of  $5,000 
as  an  annual  salary.  Defendant  contends 
that  said  act  of  1872  did  not  raise  the  sal- 
ary of  the  circuit  attorney. 

On  March  18,  1901  (Laws  1901,  p.  48),  the 
General  Assembly  enacted  another  statute 
which  authorized  circuit  attorneys  of  cities 
having  300,000  inhabitants  or  more  to  ap- 
point a  second  assistant  and  a  stenographer, 
whose  salaries  should  be  paid  out  of  the 
treasury  of  such  cities.  Said  act  also  con- 
tained a  section  fixing  the  salary  of  the  cir- 
cuit attorney  in  said  cities  of  300,000  at  $5,- 
000  per  annum,  and  further  provided  that 
said  act  should  take  effect  immediately.  The 
provisions  of  said  act  in  regard  to  the  sal- 
ary of  such  circuit  attorney,  and  the  emer- 
gency clause  whereby  the  act  was  put  into 
Immediate  effect,  are  as  follows: 

"Sec.  6.  The  circuit  attorney  of  such  cir- 


cuit shall  rec^ve  M  Ueu  of  all  fees  in  crim- 
itMl  cases,  and  in  lieu  of  aU  other  salary  a 
salary  of  five  thousand  dollars  a  year,  pay- 
able monthly  at  the  end  of  each  month  from 
the  treasury  of  said  dty.  The  circuit  at- 
torney's fees  shall  continue  to  be  taxed  as 
heretofore,  but  when  collected,  shall  be  turn- 
ed into  the  treasury  of  said  dty.  All  drcuit 
attorney's  fees  in  criminal  cases  not  paid  by 
the  state  shall  be  collected  by  the  clerk  of 
the  criminal  division  of  the  drcuit  court  and 
by  him  paid  into  the  treasury  of  said  dty. 
When  such  fees  are  paid  by  the  state,  they 
shall  be  paid  into  said  city  treasury  in  the 
manner  now  provided  by  law." 

"Sea  9.  As  it  is  necessary  in  order  to  vig- 
orously enforce  the  criminal  laws  in  the  dty 
of  St  Louis  for  the  drcuit  attorney  to  have 
an  adequate  force  of  assistants,  and  as  there 
is  now  no  provision  to  pay  the  incidental  ex- 
penses of  the  circuit  attorney's  offlce,  there- 
fore, this  act  shall  take  effect  and  be  in 
force  from  and  after  its  passage." 

In  copying  the  foregoing  laws  we  have  ital- 
Idzed  the  words  which  we  think  tend  most 
strongly  to  Indicate  the  intent  of  the  la\p- 
makers. 

Thos.  B.  Harvey  an^  Judson,  Green  & 
Henry,  all  of  St  Louis,  for  appellant  Wil- 
liam E.  Baird,  Lambert  Walther,  and  Tru- 
man F.  Toung,  all  of  St  Louis,  for  respond- 
ent 

L  Constitution. 

BBOWN,  P.  J.  (after  stating  the  facts  as 
above).  [I]  The  object  of  section  8.  art  14, 
Constitution  of  Missouri,  prohibiting  an  in- 
crease of  compensation  or  fees  of  certain  of- 
ficers during  thdr  terms,  is  apparent  When 
any  popular  individual  is  elected  to  a  pub- 
lic o£Elce,  his  infiuence  with  the  legislative 
departmmt  of  the  state  is  likely  to  be  very 
great;  and,  consequently,  the  Oeheral  As- 
sembly may  be  easily  persuaded  that  the 
compensation  of  the  aforesaid  popular  indi- 
vidual is  too  small,  and,  at  his  suggestion. 
Increase  his  salary  or  other  compensation 
to  an  unreasonable  extent  This  is  particu- 
larly true  where  the  popular  individual  is 
elected  to  fm.  office  which  enables  him  to  re- 
ward his  friends  with  offldal  patronage  or 
other  oflldal  favors.  It  was  to  prevent  per- 
.sons  while  possessed  of  the  prestige  and  In- 
fluence of  offldal  power  from  using  that  pow- 
er for  thdr  own  advantage  that  the  framers 
of  our  organic  law  ordained  that  salaries  of 
public  officers  should  not  be  increased  during 
the  terms  of  the  persons  holding  such  of- 
fices. 

IL  Act  of  1872. 

[2]  We  have  diligently  considered  the  act 
of  1872  (Laws  1871-72,  p.  13)  and  are  unable 
to  find  anything  within  its  provisions  that 
Justifies  the  contention  of  appellant  that  said 
act  increases  the  salary  of  the  circuit  attor- 
ney of  the  dty  (then  county)  of  St  Louis. 
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Said  office  of  drcnlt  attorney  was,  by  the 
act  of  1872,  abolished  In  aU  tbe  Jadlclal  dr- 
cults  of  tbe  state,  "except  In  tbe  county  of 
St  Louis,"  and  as  said  act  did  not  cast  any 
new  duties  upon  the  circuit  attorney  of  St 
liouis  county,  It  Is  reasonably  clear  that  It 
was  the  Intent  of  the  General  Assembly  to 
leave  both  the  duties  and  compensation  of 
said  office  of  circuit  attorney  of  St  Louis  as 
they  stood  under  the  acts  of  1866  and  1869. 
The  aforesaid  acts  of  1866  and  1869  were 
special  in  their  nature  and  applicable  only 
to  one  county,  while  the  act  of  1872  has  all 
the  elements  of  a  general  law.  It  purports 
to  regulate  and  fix  the  total  salary  of  prose- 
cuting attorneys  throughout  the  state  (except 
in  St  Louis  county),  and  if  It  can  properly 
be  classed  as  a  general  law,  and  we  think  it 
can,  then  It  did  not  repeal  or  modify  the 
prorisions  of  tbe  aforesaid  acts  of  1866  and 
1869,  which  were  intended  to  apply  alone  to 
St  Louis  county. 

In  the  case  of  Manker  ▼.  Faulhaber,  94 
Mo.  430,  6  S.  W.  372,  it  was  held  by  this 
court  that  a  general  statute  providing  for  a 
procedure  in  tbe  circuit  court  to  remove  of- 
ficers wlio  neglect  to  personally  devote  their 
time  to  tbe  duties  of  their  offices,  or  who  may 
be  guUty  of  any  "willful,  corrupt  or  fraudu- 
lent violation  or  neglect  of  official  duty," 
did  not  repeal  a  prior  enactment  of  the  Gen- 
eral Assembly  authorizing  the  mayor  and 
board  of  aldermen  of  certain  cities  to  remove 
city  officers  for  the  same  offenses.  The  doc- 
trine of  the  Manker  Case  has  been  reaffirmed 
by  this  court.  State  ex  rel.  v.  Wilder,  197 
Mo.  loc.  cit  35,  94  S.  W.  499;  St  Louis  v. 
Klausmeier,  213  Mo.  130,  112  S.  W.  516. 

[3]  This  doctrine  finds  direct  support  In 
the  following  paragraph  of  Lewis'  Suther- 
land on  Statutory  Ck>nstructlon  (2d  Ed.)  vol. 
1,  p.  629.:  "A  special  statute  providing  for 
a  particular  place,  or  applicable  to  a  par- 
ticular locality,  Is  not  repealed  by  a  statute 
general  in  Its  terms  and  application,  unless 
the  intention  of  tbe  Legislature  to  repeal  or 
alter  the  special  law  is  manifest,  although 
the  terms  of  the  general  act  would,  taken 
strictly  and  but  for  the  special  law,  include 
the  case  or  cases  provided  for  by  it"  Also 
In  36  Cyc.  p.  1161:  "Where  there  is  one  stat- 
ute dealing  with  a  subject  In  general  and 
comprehensive  terms  and  another  dealing 
with  a  part  of  the  same  subject  in  a  more 
minute  and  definite  way,  the  two  should  be 
read  together  and  harmonized,  if  possible, 
with  a  view  to  giving  effect  to  a  consistent 
legislative  policy;  but  to  the  extent  of  any 
necessary  repugnancy  between  them,  tbe  spe- 
cial will  prevail  over  the  general  statute. 
Where  the  special  statute  is  later.  It  will  l>e 
regarded  as  an  exception  to,  or  qualification 
of,  tbe  prior  general  one;  and  where  the 
goteral  act  is  later,  the  special  will  be  con- 
strued as  remaining  an  exception  to  Its  terms, 
unless  It  Is  repealed  in  express  words  or  by 
necessary  implication. 

Instead  of  there  being  anything  In  the  act 


of  1872  which,  directly  or  by  Implication, 
could  be  reasonably  construed  to  amend,  ex- 
pand, modify,  or  repeal  the  aforesaid  pro- 
visions of  the  acts  of  1866  and  1869  fixing 
the  compensation  of  the  circuit  attorney  of 
St  Louis  county  at  $4,000,  the  manifest  pur- 
pose of  said  quoted  act  of  1872  was  to  leave 
tbe  special  acts  of  1866  and  1869  undisturb- 
ed in  any  manner ;  consequently,  we  are  forc- 
ed to  hold  that  the  act  of  1872  must  be  left 
oi^t  of  consideration  altogether  In  determin- 
ing the'  effect  of  the  act  of  1901  upon  plain- 
tiff's salary. 

III.  Salary  In  Lieu  of  Fees. 

[4]  Plaintiff  seems'  to  admit  that  tbe 'act 
of  1901,  which,  in  effect,  directly  increased 
that  part  of  his  salary  payable  out  of  the 
dty  treasury  from  $4,000  to  $5,000,  is  un- 
constitutional In  so  far  as  It  purports  to  take 
effect  during  his  term  of  office,  unless  un- 
der some  prior  law  his  salary  and  fees  were 
equal  to  $5,000. 

We  have  seen  that  plaintiff  was,  under  the 
act  of  1855,  entitled  to  an  annual  salary  of 
$350  from  the  state,  yet,  wh^n  we  add  this 
salary  to  the  $4,000  which  he  was  receiving 
from  the  city  under  the  acts  of  1866  and 
1869,  we  have  an  aggregate  of  only  $4,.S50,  or 
$650  less  than  the  salary  created  by  the  act 
of  1901.  Confronted  with  this  situaUon, 
plaintiff's  resourceful  counsel  In  their  reply 
brief,  and  again  ore  tenus,  have  asserted  that 
at  the  time  the  law  of  1901  was  enacted 
plaintiff  was  entitled  to  receive  fees  In  suits 
of  the  following  character:  Habeas  corpus, 
quo  warranto,  actions  to  remove  derelict  offi- 
cials, appeals  to  the  St  Louis  Court  of  Ap- 
peals in  misdemeanor  cases,  option  dealing 
proceedings,  and  actions  to  collect  fines  and 
penalties.  We  are  asked  to  surmise  or  pre- 
sume that  plaintiff  annually  earned  fees  In 
the  above  classes  of  cases  equal  to  $650,  and 
that  as  those  fees  were  taken  away  from 
him  by  the  act  of  1901  It  was  legitimate  and 
proper  to  Increase  the  amount  of  his  salary 
payable  out  of  the  city  treasury,  as  was  at- 
tempted to  be  done  by  the  act  of  1901. 

If  plaintiff  earned  any  fees  during  his  term 
which  were  collectible  by  him  imder  any  law 
enacted  prior  to  tbe  act  of  1901,  and  he  fail- 
ed to  receive  the  fees  so  earned,  such  fact 
could  have  been  Inserted'  in  the  agreed  case. 
The  agreed  case  contains  no  account  or  recit- 
al of  any  fees  collected  by  defendant  dty 
which,  prior  to  1901,  were  collectible  or  pay- 
able to  plaintiff.  There  may  have  been  some 
such  fees  earned  by  plaintiff,  but  we  are 
at  a  loss  to  understand  how  we  are  to  Judi- 
cially know  such  fact  If  any  such  fees 
Were  earned  by  plaintiff,- the  suits  in  which 
they  were  earned  were  matters  of  public  rec- 
ord, and  there  is  no  excuse  why  a  statement 
of  such  fees  was  not  Inserted  In  the  agreed 
case. 

[6]  Under  tbe  law  the  agreed  statement 
takes  the  place  of  formal  pleadings.  23  Cyc. 
p.  732.    Such  agreed  statement  Is  presumed 
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to  contain  all  the  facts  upon  wbicb  each  of 
the  parties  rely  to  sustain  their  several  con- 
tentions. It  was  accordingly  held  by  the 
Kansas  City  Court  of  Appeals  that  nothing 
could  be  added  to  an  agreed  case  by  the  in- 
troduction of  evidence,  and  that  neither  par- 
ty could  be  allowed  to  withdraw  from  the 
agreement  without  the  consent  of  the  other 
party.  State  ex  rel.  Webb  v.  McCune,  129 
Mo.  App.  loc.  cit  616,  107  8.  W.  1030.  The 
same  doctrine  Is  announced  in  37  CyCj  p.  353, 
In  the  following  language:  "Only  the  deter- 
mination of  questions  between  the  parties  af- 
fecting their  Interests  may  be  mad6,  and  the 
court  cannot  go  beyond  a  decision  affecting 
such  Interests;  and  the  inquiry  la  confined 
to  the  precise  question  put  In  issue;  and 
the  court  has  no  power  to  permit  either  par- 
ty against  the  objection  of  the  other  to  ad- 
duce other  facts  or  introduce  evidence  of  any 
character ;  and  where,  without  proof  of  fur- 
ther facts,  plalntUTs  case  is  not  made  out, 
the  court  ought  simply  to  render  judgment 
against  plaintlfT  without  further  suggestions, 
and  it  Is  error  to  make  an  order  based  upon 
the  supposition'  that  plaintiff  might  establish 
other  facts." 

In  the  opinion  of  the  writer  the  earning 
and  collection  of  fees  in  the  classes  of  cases 
before  enumerated  Is  too  uncertain  to  Jus- 
tify an  Increase  in  a  stated  salary  of  a  pub- 
lic official  whose  right  to  collect  such  fees 
has  been  discontinued  by  the  statute  creating 
the  salary.  In  some  years  such  fees  might 
exceed  $650,  wliile  In  other  years  such  fees 
might  not  amount  to  anything;  and  the  mere 
discontinuance  of  the  right  to  collect  uncer- 
tain fees  cannot  afford  a  satisfactory  reason 
for  raising  a  spedflc  salary  payable  out  of 
the  public  treasury.  To  do  so  would  be  to 
fritter  away  the  salutary  provisions  of  sec- 
tion 8,  art.  14,  of  the  Constitution  of  Missouri 
by  pretending  to  take  from  an  officer  fees 
which  be  had  not,  and  might  never  earn,  and 
give  him  a  block  of  solid  cash  out  of  the 
public  treasury  in  lieu  thereof. 

IV.    EstoppeL 

[I]  In  their  motion  for  new  trial  and  in 
their  brief  here  plaintiff's  counsel  assert 
that,  by  accepting  and  retaining  the  fees  to 
which  plaintiff  was  entitled  prior  to  the  enact- 
ment of  the  law  of  1901,  defendant  is  estop- 
ped to  deny  the  constituaonallty  of  the  act 
of  1901  giving  him  $650  additional  salary  In 
lieu  of  such  fees. 

The  facts  upon  which  this  alleged  estoppel 
is  based  are  not  found  in  the  agreed  case, 
which,  as  we  have  seen,  stands  as  and  for 
the  pleadings  of  the  parties.  Instead  of  try- 
ing to  piece  out  their  pleadings  by  allegations 
in  a  motion  for  new  trial,  or  by  brief  filed 
in  this  court.  It  would  have  been  far  more 
appropriate  for  plaintiff's  attorneys  to  have 
taken  the  trial  court  into  their  confidence 
and  set  out  In  the  agreed  case  the  full  facts 
upon  which  the  alleged  estoppel  must  rest 


However,  more  as  a  matter  of  grace  than  of 
proper  judicial  procedure,  we  have  examined 
the  numerous  authorities  cited  to  establisb 
ttds  plea  of  estoppel.  Estoppels  may,  some- 
times, be  Invoked  against  municipal  corpora- 
tions and  between  two  or  more  municipal 
corporations.  It  has  been  held  that,  when  a 
municipal  corporation  has  instituted  a  suit 
or  other  proceeding  against  an  individual 
under  the  provisions  of  a  statute,  such  corpo- 
ration is  estopped  from  disputing  the  validity 
or  constitutionality  of  the  law  upon  which 
the  suit  or  proceeding  Is  based.  Roanoke  ▼. 
BerkowitE,  80  Va.  616,  loc.  dt  623;  State  v. 
Board  of  Liquidators,  28  La.  Ann.  121 ;  City 
of  Mount  Vernon  v.  State,  71  Ohio  St  428, 
73  N.  B.  616,  104  Am.  St  Rep.  783.  tinder 
our  laws  the  mere  erroneous  acts  of  munic- 
ipal officers  are  not  sufficient  to  create  an 
estoppel  against  a  municipality.  In  the  well- 
considered  case  of  Wright  v.  City  of  Doni- 
phan, 169  Mo.  601,  70  S.  W.  146,  it  was  held 
that  a  city  was  not  estopped  from  recovering 
possession  of  a  street  because  it  Iiad  levied 
and  collected  taxes  on  such  street  while  It 
was  in  the  possession  of  plaintiff  Wright 
We  have  not  been  cited  to,  and  have  not 
been  able  to  find,  any  case  which  sustains 
the  contention  of  plaintift  in  his  plea  of  es- 
toppel.   We  therefore  rule  this  point  against 

him. 

y.    Estoppel  by  Construction. 

[7]  A  further  matter  of  estoppel  urged  by 
plaintiff  is  that  defendant's  city  counselor 
having  advised  defendant  that  plaintiff  was 
entitled  to  a  salary  of  $5,000  per  annum  un- 
der the  act  of  1901,  and  defendant  having 
paid  said  salary  of  $5,000  to  plaintiff  during 
a  period  of  more  than  two  years,  it  cannot 
now  dispute  the  legality  of  such  payments. 
In  other  words,  that  the  practical  construc- 
tion placed  upon  the  act  of  1901  by  defend- 
ant's agents  for  a  period  of  over  two  years 
is  binding  upon  defendant  and  It  must  pay 
him  at  the  rate  of  $5,000  per  annum  during 
that  part  of  his  term  for  which  he  refused 
to  receive  any  salary. 

[I]  The  actual  and  practical  interpretation 
placed  upon  Constitutions  and  statutes  by 
public  officers  charged  with  their  execution 
is  very  persuasive  upon  the  courts.  Wester- 
man  V.  Supreme  Lodge  of  K.  C,  106  Mo.  670, 
loc.  clt  709,  94  S.  W.  470,  5  L.  K  A.  (X.  S.) 
1114.  Such  practical  construction  is  usually 
adopted  by  the  courts  when  the  meaning  of 
the  Constitution  or  statute  so  construed  Is 
doubtful.  However,  we  find  nothing  doubt- 
ful about  that  provision  of  the  Constitutioa 
now  in  judgment  and  we  are  convinced  that 
it  would  be  an  exceedingly  unsafe  and  un- 
wise doctrine  to  hold  that  when  the  agents 
of  a  municipality  have  paid  a  larger  salary 
to  an  officer  than  he  was  entitled  to  receive 
imder  the  Constitution,  such  overpayment 
would  act  as  an  estoppel  upon  the  munici- 
pality, and  It  must  continue  paying  sach  ex- 
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ceariTB  mlary.  Under  snch  a  rule,  constl- 
tntloiial  llmltatloiia  upon  ofBdal  salaries 
would  soon  fade  away  Into  an  "iridescent 
dream."  Wlien  a  constltntlonal  provision  or 
statute  la  imambigaous,  the  acts  of  citizens 
or  officers  In  Tiolatlng  its  prorislons  for  any 
length  of  time,  however  long,  cannot  work 
Its  lepeaL  Liucas  v.  Brown,  127  Mo.  Api>. 
64S,  loc.  dt.  663,  106  S.  W.  1089. 

By  the  emergency  clause  of  the  act  of  1901, 
before  quoted,  it  is  apparent  that  said  act 
was  made  to  take  effect  immediately  because 
it  gave  the  circuit  attorney  the  right  to  ap- 
point an  additional  assistant  and  a  stenog- 
rapher. Section  9  of  said  act  which  in- 
creased tbe  salary  of  the  circuit  attorney  of 
St  LauIs,  did  not  and  could  not,  under  the 
Constitution,  take  effect  until  the  end  of 
plaintiff's  term. 

It  follows  that  the  judgment  of  the  circuit 
ooort  should  be  afHrmed,  without  prejudice, 
however,  to  the  plaintiff,  to  collect  from  de- 
fendant in  a  separate  action  the  fees,  if  any, 
earned  by  plaintiff  between  March  18,  1901, 
and  December  31,  1904,  which  he  would  have 
teen  entitled  to  collect  and  retain  If  the  law 
of  1901  had  not  been  enacted,  which  fees 
have  been  collected  and  retained  by  defend- 
ant, provided  defendant  has  no  proper  de- 
fense to  interpose  against  the  recovery  of 
the  fees,  if  any,  so  collected  and  retained 
by  it 

It  Is  so  orderedl 

WALKEB  and  FABIS,  33.,  concur. 


BLBDSOE  T.  STAIJiARD. 

(Supreme   Court  of  Missonri,  Division  No.  2. 
April  &    1913.     Rehearing  De- 
nied May  20,  1913.) 

L  CoRSnTUTIONAL  I^w  (I  281*)— Eminknt 
DoiiAi:*  ({  182*)— Due  Pkocess  op  IjAW— 
Public  Roads— Ghanoe  of  Gbadb— Noticb 

— HXABIHO. 

Laws  1903,  p.  148,  providing  a  scheme  for 
aiseising  damages  which  may  accrue  to  land- 
owners from  changes  in  the  grade  of  public 
roads  declares  (section  2)  that  the  county  court, 
titer  making  the  order  to  grade  a  public  road, 
•hall  give  notice  of  the  proposed  grade  for  four 
lacceaiTe  weeks  by  publication  In  a  newspaper 
printed  in  the  county.  Section  3  requires  that 
the  coonty  clerk  after  soch  publication  shall  file 
t  certified  copy  of  the  order  and  proof  of  pub- 
licstioo  with  the  circuit  court;  and  section  5 
declares  that,  after  the  receipt  of  the  copy  of 
the  order  of  the  county  court  and  pioot  of  pub- 
lieatioa,  the  circuit  court  shall  cause  addition- 
si  notice  fixing  the  "day  and  place"  where  tbe 
bearing  will  be  given  to  ascertain  damages 
which  will  accrue  from  such  grading,  which  no- 
tice shall  be  directed  "to  all  whom  it  may  con- 
eers,"  without  naming  them,  and  be  published 
once  a  week  for  four  successive  weeks  in  some 
newspaper  published  in  the  county ;  the  last  in- 
sertion to  he  not  more  than  one  week  before 
the  day  fixed  for  hearing.  Held,  that  the  two 
notices  required  to  be  so  published  were  suffi- 
cient in  form  to  notify  the  landowners  of  tbe 
ptrticnlar  public  road  which  the  county  court 
ru  attonpting  to  grade,  and  that  the  act  was 


therefore  not  unconstitutional  as  depriving 
landowners  of  their  property  without  due  pro- 
cess of  law  in  failing  to  provide  sufficient  no- 
tice. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  {  880 ;  Dec.  Dig.  §  281  ;* 
Eminent  Domain,  Cent  Dig.  H  403-^96 ;  Dec. 
Dig-.  {  182.*] 

2.  Eminent  Domain  (|  182*)— Takinq  and 
Damaoino  Pbopebtt  —  Notice  —  Pebsonal 
Sebvice. 

Personal  service  is  not  necessary  in  pro- 
ceeding to  condemn  land  or  to  damage  the  same 
for  a  public  use  in  order  to  provide  due  process 
of  law. 

[Eld.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  U  493^6;  Dec.  Dig.  i 
182.*] 

3.  Eminent  Domain  ({  71*)  —  Dauagino 
Pbopebtt  —  " Jtjbt    Compensation"  —  Stat- 

T7TBB. 

Liaws  1903,  p.  148,  authorizes  the  assess- 
ment against  counties  of  damages  accruing  to 
landowners  by  change  in  the  grades  of  high- 
ways, and  section  7  provides  that  the  commis- 
sioners provided  for  snail  be  sworn  to  ascertain 
and  report  the  actual  damages  or  "just  compen- 
sation'' to  be  paid  in  each  case  separately  under 
proper  instructions;  that  they  shall  ascertain 
and  state  in  their  report  the  amount  of  actual 
damages  to  each  piece  of  private  property  that 
will  be  damaged  by  reason  of  the  proposed 
grade,  having  due  regard  to  and  making  just 
allowance  for  all  benefits  to  such  piece  of  prop- 
erty from  such  grading,  and  when  the  damages 
do  not  exceed  the  benefits  the  commissioners 
shall  not  report  any  allowance  of  damage  to 
such  particular  piece.  Held  that,  since  "just 
compensation"  required  by  the  Constitution  to 
be  paid  to  landowners  whose  property  is  damag- 
ed for  public  use  is  the  actual  damages  to  the 
property,  less  the  benefits  accruing  from  the 
public  use  to  which  it  is  subjected,  which  ben- 
efits must  be  special  to  the  property  damaged 
and  not  common  to  other  lands  in  the  neighbor- 
hood, tbe  "just  compensation"  required  by  the 
Constitution  was  the  same  as  that  provided  for 
in  such  act  and  hence  it  would  not  be  held  un- 
constitutional as  authorising  tbe  taking  or  dam- 
aging of  private  property  without  just  compen- 
sation. 

[Bid.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  {$  180-187 ;   Dec.  Dig.  §  71.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  4,  pp.  3897-3902.] 

4.  Oonbtitotionad  Law  (|  48*)— Determina- 
tion OF  Constitutionamty. 

Courts  will  not  hold  a  statute  unconstitu- 
tional unless  it  contravenes  the  organic  law  in 
such  a  manner  as  to  leave  no  doubt  as  to  its 
unconstitutionality ;  it  being  tbe  duty  of  the 
court  to  read  the  Constitution  into  all  statutes, 
and,  if  that  may  be  done  without  doing  violence 
to  the  word  or  spirit  of  the  statute,  it  is  consti- 
tutional. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  i  46;  Dec.  Dig.  {  48;* 
Statutes,  Cent  Dig.  {  66.] 

6.  Eminent  Domain  (|  172*)— Change  of 
Gbade— Statutes— JuBiSDiCTioN. 

Laws  1903,  p.  148,  providing  for  tbe  as- 
sessment against  counties  of  damages  accruing 
to  landowners  for  changes  in  tbe  grade  of  pub- 
lic roads  and  authorizing  county  courts  to  in- 
stitute proceedings  to  change  the  grade  of  pub- 
lic roads,  did  not  violate  Const,  art  6,  i|  22, 
36,  in  providing  that,  after  the  proceeding  had 
been  instituted  it  should  be  transferred  to  the 
circuit  court  for  hearing  of  damages. 

[EM.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  il  470-472 ;   Dec  Dig.  {  172.*J 
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6.  EuiHERT  Domain  (|  306*)— Hiohwats— 
Change  op  Grade— Taking  and  Injubino 
Private  Pbopebtt— Statdteb. 

The  rizht  to  take  or  injare  private  proper- 
ty for  public  use  is  never  transferred  oy  the 
sovereign,  and  in  this  country,  the  state  being 
the  sovereign,  the  right  is  always  reserved  to  the 
state,  EG  that  the  fact  that  an  injunction- had 
been  obtained  restraining  the  lowering  of  the 
grade  of  a  highway  because  there  was  no  statute 
authorizing  the  taxation  of  consequential  dam- 
ages in  favor  of  plaintiff,  whose  lands  would  be 
injured  by  changing  the  grade,  did  not  prevent 
such  change  after  the  enactment  of  a  proper 
statute  providing  for  the  award  and  assessment 
of  damages. 

'     [Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  §f  744-749 ;  Dec  Dig.  |  306.»] 

7.  Eminent  Domain  (|  243*)— Conclusive- 
ness—Failbhe  TO  Appeal. 

Where  a  landowner  failed  to  appeal  from  a 
judgment  awarding  damages  to  bis  property  by 
change  in  the  grade  of  a  highway,  all  alleged 
errors  in  that  proceeding  were  waived  and 
could  not  subsequently  be  made  the  basis  of  an 
injunction  suit  to  restrain  the  change  of  the 
grade. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  §§  551,  627-629,  700;  Dec 
Dig.  243  ;•    Judgment,  Cent.  Dig.  i  1300.] 

&  Highways  ({  113*)— Change  op  Grade- 
Contract. 

The  fact  that  a  highway  engineer,  pursu- 
ant to  proceedings  for  the  change  of  the  grade 
of  a  highway,  bad  made  a  mistake  in  advertis- 
ing the  contract  to  ^rade  the  road  was  no 
ground  for  an  injunction  restraining  the  doing 
of  work  at  the  instance  of  an  abutting  land- 
owner. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent.  Dig.  SS  848-352,  355:  Dec.  Dig.  1  113  ;• 
Contracts,  Cent.  Dig.  i  1335.] 

Appeal  from  Circuit  Court,  Buchanan 
County;  Henry  M.  Ramey,  Judge,  and  W. 
D.   Rusk,    Special   Judge. 

Action  by  Henry  Bledsoe  against  Lewis 
M.  Stallard.  Judgment  for  defendant,  and 
plaintiff  appeals.  Affirmed. 

Injunction  to  restrain  defendant  from  low- 
ering the  grade  of  a  public  road.  From  a 
final  Judgment  for  defendant,  plaintiff  ap- 
peals. 

Tbe  plaintiff  owns  some  farm  lands  in 
Buchanan  county,  Mo.,  adjoining  what  is 
known  as  tbe  Union  Public  Road.  Plaintiff's 
dwelling  house  and  other  buildings  are  sit- 
uated on  a  bill,  and  he  contends  that,  if  de- 
fendant is  permitted  to  loWer  tbe  grade  of 
said  road  on  said  bill  in  front  of  plaintiff's 
buildings,  be  will  be  Irreparably  injured. 

In  the  year  1902  the  proper  authorities  of 
Buchanan  county  undertook  to  lower  the 
grade  of  tbe  aforesaid  public  road  in  front 
of  plaintiff's  property,  whereupon  he  In- 
stituted an  action  against  Buchanan  county 
and  the  Judges  of  tbe  county  court  and  sur- 
veyor of  said  county,  in  which  action  he  ob- 
tained a  final  judgment  restraining  the  de- 
fendants in  that  action  from  lowering  tbe 
grade  of  said  public  road  in  front  of  Us 
property.  This  injunction  seems  to  have 
been  granted,  because  at  that  time  there 
was  no  statute  in  Missouri  authorizing  the 


taxation  of  consequential  damages  In  favor 
of  persons  who  might  be  injured  by  chang- 
ing the  grades  of  public  roads  in  front  of 
their  lands.  In  tbe  year  1903  tbe  General 
Assembly  enacted  a  law  which  provided,  a 
scheme  for  assessing  against  tbe  counties 
tbe  damages  which  may  accrue  to  landown- 
ers from  changes  in  the  grades  of  public 
roads.  Laws  1903,  p.  14^  After  the  en- 
actment of  tUs  law,  to  wit,  on  February  26, 
1907,  the  county  court  of  Buchanan  county 
caused  a  proceeding  to  be  Instituted  to  as- 
sess the  damages  which  would  accrue  to 
plaintiff  by  lowering  tbe  grade  of  said  Union 
Public  Road  in  front  of  bis  lands.  Defend- 
ant appeared  and,  by  appropriate  pleadings 
and  proceedings,  resisted  that  action,  al- 
leging, among  other  defenses,  that  the  act 
of  1903  was  unconstitutional.  That  case 
proceeded  to  final  judgment  and  resulted  ta 
the  damage  to  plaintiff  Bledsoe's  land  being 
assessed  at  $500,  from  which  judgment  be 
(Bledsoe)  attempted  to  appeal  to  this  court, 
but  his  appeal  was  not  taken  within  the  time 
required  by  law  and  was  dismissed  (222  Mo. 
604,  120  S.  W.  1184),  thereby  leaving  tbe 
judgment  of  tbe  circuit  court  in  full  force. 
The  appellant  (Bledsoe)  refused  to  accept 
tbe  $500  damages  awarded  to  him,  and  on 
the  29th  day  of  November,  1909,  the  de- 
fendant (Stallard),  acting  as  highway  en- 
gineer of  Buchanan  county,  having  adver- 
tised to  let  a  contract  for  lowering  tbe  grade 
of  tbe  public  road  in  front  of  plaintiff's 
property,  he  brought  tbe  present  action  of 
injunction,  the  chief  object  of  which  is  to 
test  the  constitutionality  of  the  act  of  1903, 
under  which  the  damages  were  assessed. 

In  the  present  action  tbe  plaintiff  (Bled- 
soe) challenges  the  constitutionality  of  the 
act  of  1903  on  tbe  same  grounds  which  he 
unsuccessfully  interposed  in  the  proceeding 
to  assess  his  damages,  to  wit: 

(1)  That  tbe  act  of  1903  deprives  plaintiff 
of  his  property  without  due  process  of  law, 
contrary  to  section  30,  art  2,  of  the  Con- 
stitution of  Missouri,  and  section  1  of  tbe 
fourteenth  amendment  to  tbe  Constitution 
of  the  United  States. 

(2)  That  it  violates  section  21  of  article 
2  of  tbe  Constitution  of  Missouri  in  that  it 
prescribes  a  method  whereby  private  prop- 
erty may  be  damaged  without  just  compen- 
sation. 

(3)  That  it  violates  sections  22  and  36  of 
article  6  of  the  Constitution  of  Missouri  in 
that  it  provides  for  instituting  tbe  proceed- 
ing to  assess  damages  in  tbe  county  court 
and  then  transferring  tbe  same  to  the  cir- 
cuit court 

(4)  Tliat  it  further  violates  sections  22 
and  36  of  article  6  of  the  Constitution  of 
Missouri  in  that  it  authorizes  tbe  county 
court  to  set  aside  tbe  judgments  of  the  cir- 
cuit court  in  cases  where  tbe  award  of  dam- 
ages is  imsatisfactory  to  the  county  court 
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Bespondent  Inalsts  that,  all  these  constttu- 
tlonal  questions  having  been  interposed  by 
plaintiff  (Bledsoe)  In  the  proceeding  to  low- 
er the  grade  of  the  public  road  and  assess 
the  damages  which  will  accrue  to  plaintiff 
from  such  change  of  grade,  the  Judgment 
in  said  former  proceeding  is  res  adjudicata 
In  this  action. 

Passing  over,  without  deciding,  this  issue 
of  res  adjudicata,  we  will  attend  to  the  con- 
stitutional questions  which  plaintiff  soogbt 
to  raise  in  the  former  proceeding.  If  the 
law  be  constitutional,  then  the  former  Judg- 
ment must  needs  be  a  complete  defense  to 
the   present   action. 

James  W.  Boyd,  of  St  Joseph,  for  appel- 
lant C.  C.  Ferrell  and  Duncan  &  Utz,  all 
of  St  Joseph,  for  respondent 

£.  Dae  Process  of  Law. 

BROWN,  P.  J.  (after  stating  the  facts  as 
above).  [1]  If  the  act  of  1903  provides  for 
assessing  the  damages  which  property  own- 
ers will  sustain  by  changing  the  grade  of 
public  roads  In  firont  of  their  property  with- 
out giving  them  notice  and  an  opportunity 
to  be  beard  in  their  own  behalf,  £hen  said 
act  is  clearly  in  violation  of  the  due  process 
clause  of  both  the  state  and  federal  Ck)n- 
stitutions. 

Section  2  of  the  act  of  1903  requires  the 
county  court  after  making  the  order  to  grade 
a  public  road,  to  give  notice  of  such  proposed 
grading  for  four  successive  weeks  by  publica- 
tion in  some  newspaper  printed  and  pub- 
lished in  the  county. 

Section  3  provides  that,  after  the  publica- 
tion of  said  notice,  the  county  clerk  shall  file 
a  certified  copy  of  the  order  and  proof  of 
publication  thereof  with  the  circuit  court 

Section  S  of  said  act  provides  that  after 
the  receipt  of  said  copy  of  the  order  of  the 
county  court  and  proof  of  due  publication 
thereof  the  circuit  court  the  clerk  or  Judge 
thereof  shall  cause  additional  notice,  fixing 
the  "day  and  place"  where  a  hearing  will  be 
given  to  ascertain  the  damages  which  will 
accrue  from  such  grading,  which  order  of 
notice  shall  be  directed  "to  all  whom  It  may 
concern,  without  naming  them,"  and  be  pub- 
lished once  a  week,  for  four  successive 
weeks,  in  some  newspaper  published  in  the 
county;  the  last  insertion  to  be  not  more 
than  one  week  before  the  day  fixed  for  the 
hearing.  In  the  meantime  the  county  survey- 
or is  required  to  prepare  and  file  a  correct 
description  of  the  several  tracts  of  private 
property  abutting  on  the  public  road,  with  a 
profile  of  the  public  road  proposed  to  be 
graded,  which  profile  shall  show  the  natural 
surface  of  said  public  road  and  the  extent  of 
the  grading  proposed  to  be  done. 

No  authority  is  cited  to  indicate  why  the 
two  notices  provided  for  by  this  law  are  not 
In  all  respects  sufildent  to  inform  Interested 
landowners  of  contemplated  changes  of  grade 


In  public  roads,  and  of  the  action  to  ascertain 
the  damages  which  will  accrue  to  them  from 
such  changes  of  grade  in  said  roads. 

[2]  Personal  service  Is  not  necessary  In 
proceedings  to  condemn  land,  or  in  proceed- 
ings which  will  place  a  burden  of  taxation 
thereon,  and  we  are  unable  to  understand 
why  the  publications  required  by  the  law 
of  1003  are  not  entirely  sufficient  to  Inform 
a  landowner  of  the  proceeding  contemplated 
by  that  law. 

In  the  recent  case  of  State  ex  rel.  Coleman 
v.  Blair,  245  Mo.  680,  151  S.  W.  148,  this 
court,  sitting  in  banc,  bad  occasion  to  re- 
view the  due  process  of  law  clause  of  both 
our  state  and  federal  Constitutions;  and  in 
that  case  we  held  that  publication  of  notice 
of  a  proceeding  to  assess  benefits  against 
lands  for  drainage  purposes,  published  four 
weeks  in  a  newspaper,  was  due  process  of 
law  within  the  purview  of  both  the  Constitu- 
tion of  Missouri  and  the  Constitution  of 
the  United  States.  To  the  same  effect  Is 
Hullng  V.  Kaw  Valley  Railroad  &  Improve- 
ment Co.,  130  U.  S.  559,  9  Sup.  Ct  6(»,  32 
L.  Ed.  1045,  and  Leigh  v.  Green,  193  U.  S. 
79,  24  Sup.  Gt  390,  48  L.  Ed.  623.  We  have 
no  hesitancy  In  saying  that  the  two  notices 
required  to  be  published  under  the  act  of 
1903,  supra,  when  sufficient  in  form  to  notl^ 
the  landowners  of  the  particular  public  road 
which  the  county  court  is  attempting  to  grade 
or  cause  to  be  graded,  are  due  process  of  law 
to  such  landowners. 

II.  Just  Compensation. 

[3]  The  plaintiff  strenuously  insists  that 
the  aforesaid  act  of  1903  violates  section 
21  of  article  2  of  the  Constitution  of  Missouri 
in  that  It  provides  a  method  whereby  private 
property  may  be  damaged  without  Just  com- 
pensation. 

Section  7  of  said  act  contains  the  following 
provisions  relating  to  the  measure  of  dam- 
ages which  landowners  should  receive  for 
changing  the  grade  of  public  roads  in  front 
of  their  property:  "Sec.  7.  The  commission- 
ers provided  for  in  the  preceding  section  shall 
be  sworn  to  ascertain  and  report  the  actual 
damages  or  just  oompetuation  to  be  paid  in 
each  case  separately  under  such  instructions 
as  shall,  after  hearing  the  parties,  be  given 
them  by  the  Judge  or  court  Parties  Interest- 
ed may  submit  proof  to  the  commissioners, 
and  said  commissioners  shall  examine,  per- 
sonally, each  piece  of  property  described  on 
such  map  or  plat,  and  aU  property  claimed 
to  t>e  damaged  by  such  proposed  grading. 
The  commissioners  shall  ascertain  and  state 
in  their  report  or  verdict  the  amount  of  actu- 
al damages  to  each  piece  of  private  property 
that  will  be  damaged  by  reason  of  the  pro- 
posed grading,  having  due  regard  to,  and 
making  just  allowance  for,  all  benefits  to  ««oft 
piece  of  property  from  such  grading,  and 
token  the  damages  to  any  piece  of  property 
do  not  exceed  the  benefits  thereto  from  tht 
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propoted  grading,  the  commigsUmert  ahaVl  not 
report  amy  allowance  of  Aamage  to  such 
piece"  It  bas  long  been  tbe  rule  of  tbls 
court  tbat  tbe  /Mt  compensation  required  by 
tbe  Constitatlon  to  be  paid  to  landowners 
wbose  property  Is  damaged  for  public  use 
Is  tbe  actual  damage  to  such  property,  less 
tbe  benefits  wblcb  may  accrue  from  tbe  pub- 
lic use  to  which  it  Is  subjected,  which  bene- 
fits must  be  special  to  tbe  property  damaged 
and  not  common  to  other  lands  In  that  neigh- 
borhood. Smith  V.  City  of  St  Joseph,  122 
Mo.  643,  27  S.  W.  344;  Cole  v.  St  Louis,  132 
Mo.  633,  34  S.  W.  469.  The  foregoing  Is  the 
rule  for  mea^rlng  damages  fixed  by  a 
judicial  construction  of  the  Constitution  of 
Missouri,  and  of  course  the  General  Assembly 
cannot  change  tbat  rule  by  statute,  unless 
the  Constitution  be  first  amended. 

If  tbe  act  of  1903  forbids  tbe  payment  of 
Just  compensation  for  private  property  dam- 
aged for  public  use,  then  It  Is,  of  course,  un- 
constitutional Some  of  the  language  of  said 
act,  if  standing  alone,  might  reasonably  be 
construed  to  mean  tbat  benefits  common  to 
other  lands  should  be  considered  by  tbe  board 
of  commissioners  In  fixing  the  amount  of 
damages  to  be  assessed;  but  It  will  be  ob- 
served that  tbe  act  also  uses  tbe  same  lan- 
guage as  the  Constitution  (L  e.,  "just  com- 
pensation"), so  tbat  when  all  of  said  section, 
supra.  Is  read  together,  there  Is  some  doubt 
as  to  just  what  classes  of  benefits  said  law 
Intended  should  be  taken  Into  consideration. 
If  It  means  the  just  compensation  prescribed 
by  tbe  Constitution,  then  the  act  Is  valid. 

[4]  There  is  no  better  settled  law  In  our 
state  than  tbe  rule  tbat  courts  will  not  bold 
a  statute  to  t)e  unconstitutional  unless  It  con- 
travenes tbe  organic  law  in  such  a  manner 
as  to  leave  no  doubt  of  Its  unconstitution- 
ality. State  v.  Layton,  160  Mo.  474,  61  S.  W. 
171,  62  U  R.  A.  163,  83  Am.  St  Rep.  487; 
State  ex  reL  v.  Mcintosh,  205  Mo.  loc  clt 
S91,  103  S.  W.  1078;  State  ex  rel.  v.  Fort 
210  Mo.  512,  loc.  clt  526,  109  S.  W.  737.  It 
Is  tbe  duty  of  tbe  courts  to  read  the  Consti- 
tution Into  all  statutes ;  and.  If  this  may  be 
done  without  doing  violence  to  tbe  word  or 
spirit  of  a  statute,  then  such  statute  Is  not 
unconstitutional. 

The  law  In  judgment  contains  words  wblcb 
fairly  imply  that  tbe  damages  for  changing 
the  grade  of  public  roads  shall  be  tbat  "just 
compensation"  prescribed  by  the  Constitu- 
tion. We,  therefore,  bold  that  it  does  not 
in  respect  to  sucb  measure  of  damages,  con- 
travene tbe  Constitution.  Trial  courts.  In 
submitting  to  juries  or  commissioners  the  Is- 
sue of  damages  for  injury  to  or  the  taking 
of  private  property  for  public  use,  should  al- 
ways keep  in  mind  the  measure  of  damages 
fixed  by  the  Constitution,  and  tbe  rule  an- 
Tiounced  by  tbls  court  for  ascertaining  same, 
regardless  of  tbe  phraseology  of  the  statute 
under  which  tbe  suit  or  other  proceeding  is 
brought 


[6]  III.  It  is  further  Insisted  that  the  act 
of  1903  violates  sections  22  and  36  of  article 
6  of  the  Missouri  Constitution  in  tbat  It  pro- 
vides for  Initiating  the  proceeding  to  change 
the  grade  of  public  roads  in  the  county 
courts,  and  then  transferring  said  proceeding 
to  the  circuit  court  for  final  hearing  and  de- 
termination. The  matter  of  establishing 
and  maintaining  public  roads  ta  those  coun- 
ties not  under  township  organization  Is,  by 
our  statutes,  usually  confided  to  county 
courts.  Pursuant  to  tbe  general  poUcy  of 
our  statutes  on  that  subject  the  act  of  1903 
authorizes  county  courts  to  Institute  proceed- 
ings to  change  the  grade  of  public  roads, 
and  having  done  so  In  this  case  tbe  county 
court  of  Buchanan  county  became,  in  a  cer- 
tain sense,  the  plaintiff  In  such  proceeding. 

There  is  no  doubt  that  the  General  As- 
sembly for  this  reason  deemed  It  prudent  to 
have  such  action  finally  heard  and  deter- 
mined by  the  circuit  court  which  last-named 
court  would  be  less  likely  to  have  any  per- 
sonal Interest  in  the  result  The  procedure 
complained  of  does  not  deprive  plaintiff  of 
bis  day  in  court  or  tend  to  prevent  blm  from 
obtaining  a  fair  trial,  or  otherwise  Impair 
his  rights.  Therefore,  this  contention  is  rul- 
ed against  blm. 

lY.  Rescission  of  Judgment 

Plaintiff  asserts  tbat  tbe  act  of  1903  fur- 
ther violates  said  sections  22  and  36  of  ar- 
ticle 6  of  the  Constitution  of  Missouri  in 
that  section  12  of  said  act  empowers  county 
courts  to  set  aside  the  award  of  damages 
fixed  by  tbe  circuit  court  This  issue  is  not 
in  this  case,  not  did  it  arise  In  tbe  former 
case  in  which  $500  was  awarded  to  this 
plaintiff  for  injury  to  his  lands  by  changing 
the  grade  of  the  Union  Public  Road.  The 
county  court  has  not  attempted  to  disturb 
the  award  of  damages  to  plaintiff,  but  on 
the  other  hand,  has  tendered  him  his  dam- 
ages. It  will  l>e  time  enough  to  determine 
the  constitutionality  of  said  section  12,  su- 
pra, when  a  case  arises  wherein  Its  validity 
Is  properly  called  into  question.  However, 
tbe  writer,  speaking  for  himself,  cannot  un- 
derstand how  the  alleged  invalidity  of  sec- 
tion 12  of  the  act  of  1903  would  Impair  tbe 
other  provisions  of  said  act  even  if  said 
section  be  unconstitutional,  which  we  do  not 
decide. 

V.  Eminent  Domain. 

[I]  A  further  contention  of  plaintiff  is  tliat 
tbe  injunction  which  he  obtained  against 
Buchanan  county  and  certain  officers  there- 
of before  the  law  of  1903  was  enacted  is  a 
complete  bar  to  all  attempts  to  lower  tbe 
grade  of  said  road.  This  contention  Is  whol- 
ly unsound.  The  right  to  take  or  Injure  pri- 
vate property  for  public  use  is  never  trans- 
ferred by  tbe  sovereign.  In  this  country  tbe 
state  being  the  sovereign,  that  right  is  re- 
served to  the  state.  It  is  Impossible  for  any 
individual  to  so  barricade  bis  title  by  Injuno 
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tlon  or  otherwise  as  to  fence  out  the  state 
from  taking  or  injuring  his  property  when 
it  becomes  necessary  to  do  so  for  a  public 
use.  Tledeman  on  Real  Property  (3d  Ed.)  § 
S25,  and  Washburn  on  Real  Property  (6th 
Ed.)  VOL  3,  I  1878. 

VL  Res  Adjudlcata. 

[7]  It  Is  further  contended  that  In  the 
former  proceeding  to  lower  the  grade  of  said 
Union  Public  Road,  and  to  assess  the  dam- 
ages of  plaintiff,  Bledsoe,  therefor,  the  trial 
court  erred  In  its  Instructions  to  the  com- 
missioners regarding  their  duties  In  ascer- 
taining plaintiff's  damages  and  in  admitting 
Improper  evidence  on  the  part  of  the  plain- 
tiff in  that  action.  All  such  matters  were 
settled  by  the  final  judgment  pleaded  by  the 
defendant  in  his  answer  in  this  cause.  If 
plaintiff,  Bledsoe,  had  perfected  his  appeal 
in  the  former  case  within  the  time  required 
by  law,  said  alleged  errors  could  have  been 
reviewed  on  that  appeal,  but,  upon  the  dis- 
missal of  the  appeal,  errors,  if  any,  accruing 
during  the  trial  of  that  action  became  a 
sealed  book  which  cannot  be  opened  in  this 
action. 

VII.  Letting  Contract 

[I]  A  still  further  insistence  relied  upon 
by  plaintiff  is  the  alleged  fact  that  defend- 
ant, as  such  highway  engineer,  has  made  a 
mistake  in  advertising  the  contract  to  grade 
the  public  road.  If  there  be  any  such  mis- 
take Id  the  notice,  it  can  afford  no  basis  for 
enjoining  defendant  from  lowering  the  grade 
of  said  road  according  to  the  decree  entered 
by  the  circuit  court.  The  matter  of  letting 
the  contract  for  the  grading  is  not  embraced 
within  the  provisions  of  the  act  of  1903. 
The  defendant  has  the  right  to  perform  the 
physical  work  of  lowering  the  grade  of  said 
public  road  In  any  lawful  manner  that  he 
may  desire.  If  defendant  enters  into  an  in- 
valid contract  with  some  one  to  do  the  grad- 
ing, that  fact  might  relieve  the  county  of 
Buchanan  from  liability  to  pay  for  the  work, 
but  it  is  not  an  error  which  plaintiff  can 
contest  in  this  action. 

The  Judgment  of  the  trial  court  denying 
plaintiff's  demand  for  a  permanent  injunc- 
tion in  this  action  is  correct,  and  tbe  same 
i«  affirmed. 

FARIS  and  WALKER,  JJ.,  concur. 


MILLER  et  aL  v.  CONNOR. 

(Snpreme  Court  of  Missouri,  Division  No.  1. 

May  31,  1913.) 

1.  Courts  (|  231*)— State  Coubtb— Missouri 
— ^Apfkixatr  Jurisdiction  of  SSufreme 
Court— Federal  Question. 

Where  tbe  issue  is  merely  one  of  compli- 
ance with  or  constractioD  of  a  federal  statute, 
and  does  not  challenge  the  validity  of  tbe  stat- 
ntp,  no  federal  question  is  raised  so  as  to  give 


the  Supreme  Court  jurisdiction  Of  an  appeal  un- 
der Const  art.  6,  i  12,  giving  to  that  tribunal 
jurisdiction  in  cases  involving  Uie  constructjon 
of  the  federal  Constitution,  treaties,  or  statutes. 
[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  §§  48T,  491,  644,  646-448,  650,  852-659, 
661;    Dec.  Dig.  {  231.*] 

2.  Courts  (|  231*)- State  Courts— Missouri 
—Jurisdiction  of  Supreme  Court. 

To  bring  an  appeal  within  the  jurisdiction 
of  the  Supreme  Court  on  a  constitutional  ques- 
tion, it  must  appear  that  a  constitutioDal  con- 
struction was  essential  to  the  determination 
of  the  case. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  §1  487,  491,  644.  646-648,  650,  652-659, 
661 ;   Dec.  Dig.  i  231.*] 

3.  Courts  (5  231*)— State  Courts— Missouri 
—Jurisdiction  of  Supreme  Court— Con- 
stitutional Question. 

To  ^ive  tbe  Supreme  Court  Jurisdiction  of 
a  consbtutional  question  the  question  mnst 
have  been  raised  in  the  trial  court  and  ruled  on 
to  the  disadvantage  of  the  party  appealing. 

[Ed.  Note. — For  other  cases,  see  Courts.  Cent 
Dig.  ii  487,  491,  644,  646-648,  660,  652-659, 
661;   Dec  Dig.  8  231.*] 

4.  Courts  (|  231*)— State  Courts— Missouri 
— Jurisdiction  of  Supreme  Court. 

To  give  the  Supreme  Court  jurisdiction, 
constitutional  questions  cannot  be  injected  into 
a  case  for  the  first  time  in  the  appellate  court 
by  argument  or  brief  of  counsel  for  the  purpose 
of  giving  jurisdiction,  but  it  must  be  raised  in 
the  orderly  course  of  procedure,  and  should  be 
in  the  pleadings  if  due  to  be  found  there ;  but, 
if  not.  It  must  be  raised  at  the  first  opportunity 
and  kept  alive. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent 
Dig.  |§  487,  491,  644.  646-648,  650,  652-659, 
661;  Dec.  Dig.  §  231.*] 

5.  Courts  (i  231*)— .State  (Toubts— Missouri 
— Jurisdiction  of  Sttfbeme  Court. 

A  constitutional  question  may  in  exigen- 
cies, be  raised  on  rulings  on  tbe  admission  of 
evidence  or  in  tbe  instructions;  but  in  those 
cases  it  must  be  kept  alive  in  the  motion  for  a 
new  trial. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  a  487  491,  644,  646-648,  650,  652-659, 
661;    Dec.  Dig.  §  231.*] 

6.  Courts  (§  231*)— State  Courts— Missouri 
— Jurisdiction  of  Supreme  Court. 

In  an  action  against  a  defendant  to  recov- 
er upon  her  liability  as  a  stockholder  in  a  for- 
eign bank  where  a  decree  in  a  foreign  state  was 
objected  to  on  several  grounds,  among  which 
was  a  constitutional  question,  and  the  decree 
was  excluded,  Judgment  being  rendered  for  de- 
fendant, no  constitutional  question  is  presented 
on  which  the  Supreme  Court'can  take  jurisdic- 
tion of  the  cause;  for  it  cannot  be  presumed, 
no  ground  being  stated,  that  the  decree  was  ex- 
cluded on  account  of  the  constitutional  objec- 
tion, and  furthermore,  if  it  had  been,  the  rul- 
ing was  in  favor  of  tiie  party  making  such  ob- 
jection. 

[Bd.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  K  487.  491,  644,  646-648,  650,  652-659, 
661;    Dec.  Dig.  S  231.*] 

Appeal  from  St  Louis  Circuit  Court; 
George  H.  Williams,  Judge. 

Action  by  Alfred  L.  Miller  and  others 
against  £lorence  B.  Connor.  From  a  Judg- 
ment for  defendant,  plaintiffs  appeal.  On 
transfer  from  St  Louis  Court  of  Appeals. 
Case  retransferred. 


■For  otber  casM  s«e 
167  S.W.-6 
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SteiAen  G.  Rogers,  of  St  Louis,  for  ap- 
pellants. Walter  H.  Saunders,  of  St  Louis, 
for  respondent 

LAMM,  J.  This  cause  is  transferred  here 
from  tbe  St  Louis  Court  of  Appeals;  Its 
mandate  running  on  tlie  theory  that  "a  con- 
stltntlonal  question — state  and  United  States 
— Is  Involyed."  No  opinion  accompanies  the 
mandate,  and  we  are  left  to  feel  after  the 
constitutional  question,  if  haply  we  may  find 
it  precisely  as  did  that  court 

If  our  learned  brethren  had  pointed  out 
the  constitutional  questions  and  how  they 
were  "luTolved,"  In  a  constitutional  sense,  so 
as  to  give  this  court  Jurisdiction,  it  might 
have  aided  in  persuading  us  to  their  view; 
but  (being  left  to  our  own  resources)  we 
have  come  to  a  view  presently  announced. 

Attending  to  the  pleadings,  tlie  suit  is  to 
recover  f214  from  defendant  It  is  alleged 
that  she  held  two  shares  of  stock  in  the 
State  Bank,  a  bank  organized  under  the  laws 
of  and  doing  business  in  Colorado;  that 
under  Colorado  laws  shareholders  are  indi- 
vidually responsible  for  bank  debts,  con- 
tracts, or  engagements.  In  double  the  par 
value  of  the  stock  owned  by  each;  that  in 
June,  1899,  said  bank  made  an  assignment; 
that  In  1905  plaintiffs^  creditors  of  tbe  bank, 
sued  in  the  district  court  of  the  county  of 
Denver  in  Colorado  for  an  accounting  and  to 
ascertain  the  pro  rata  amount  due  by  the 
respective  stockholders  under  tbe  double  li- 
ability statute — ^the  bank.  Its  assignee  and 
nonresident  stockholders,  Including  defend- 
ant were  made  parties  defendant ;  that  said 
district  court  bad  jurisdiction;  that  tbe 
bank  and  its  assignee,  duly  served,  made  de- 
fault: that  a  certain  defendant  Kipp,  enter- 
ed bis  voluntary  appearance  and  filed  an 
answer ;  but  that  no  service  was  bad  on  tbe 
other  defendants  who  were  nonresidents  of 
Colorado.  It  is  further  alleged  that  in  the 
Colorado  suit  Judgment  was  rendered  find- 
ing the  total  liability  of  the  stockholders  to 
be  $160,000 ;  that  after  converting  the  other 
assets  of  the  bank  into  cash  and  collecting 
on  the  liability  of  the  resident  stockholders 
and  applying  same,  the  remaining  unpaid 
debts  aggregated  the  rise  of  184,000;  that 
defendant  as  a  stockholder  was  decreed  to 
owe  53^  per  cent  of  her  total  stock  liability 
on  said  Indebtedness,  to  wit  $214;  that 
plaintiffs  in  that  suit  (plaintiffs  in  this)  were 
appointed  and  authorized  to  represent  all 
the  creditors  and  to  sue  for  their  benefit  in 
collecting  amounts  due  on  the  stockholders' 
liability  of  nonresidents  to  be  divided  rata- 
bly among  the  creditors;  that  to  (hat  end 
plaintiffs  were  given  full  power  and  author- 
ity to  settle  and  compromise  said  claims  or 
suits  for  stock  liability.  (Note:  If  this  pe- 
culiar decree  is  based  on  a  Colorado  statute, 
such  statute  was  not  pleaded  or  offered  in 
evidence.)  The  petition  then  goes  on  to  al- 
lege that  defendant  has  paid  nothing  on 
said  liability,  though  demand  has  been  made. 


Having  pleaded  the  Colorado  statute  making 
stockholders  hidividually  liable  in  double 
the  amount  of  the  iiar  value  of  their  respec- 
tive stock  holdings  as  aforesaid  and  that 
plaintiffs  were  prosecuting  the  action  as 
trustees  for  the  creditors,  it  was  next  al- 
leged that  defendant  (by  virtue  of  said  Col- 
orado statute  and  the  decree,  entered  in  said 
Colorado  court  on  the  28th  day  of  May  1907) 
was  indebted  in  the  said  sum  of  $214,  etc. 
Demurrers  were  filed  and  overruled;  but 
they  are  not  brought  here,  and  no  question 
is  raised  on  them.  Not  only  so,  but  defendant 
answered  over  by  general  denial  and  a  plea 
of  the  five-year  statute  of  limitations.  Plain- 
tiffs replied  by  a  doiiaL  So  much  for  the 
pleadings. 

At  the  trial  a  Jury  was  waived,  the  evi- 
dence was  heard  and  no  instructiona  were 
asked.  The  motion  for  a  new  trial  covered 
eight  grounds,  none  of  them  of  a  constitu- 
tional complexion. 

Turning  to  the  trial,  tbe  following  is  the 
fashion  of  it:  Plaintiffs  offered  a  certified 
copy  of  the  incorporation  of  tbe  State  Bank, 
which  we  win  call  "X."  To  the  offer  of  X 
defendant  objected  on  tbe  ground  the  peti- 
tion did  not  state  a  cause  of  action  (quot- 
ing) "for  reasons  set  out  in  the  answer  here- 
tofore filed  and  in  tbe  amended  demurrer 
raising  constitutional  questions."  This  ob- 
jection was  overruled.  Plaintiffs  next  of- 
fered a  certified  copy  of  the  bank's  deed  of 
assignment  which  we  will  call  "T."  This 
was  objected  to,  but  on  no  constitutional 
ground  that  we  can  discover.  Not  only  so, 
but  this  objection  was  also  ruled  in  favor  of 
plaintiffs.  Plaintiffs  next  offered  a  certified 
copy  of  the  double  liability  act  of  the  Gen- 
eral Assembly  of  the  state  of  Colorado,  which 
we  will  call  "Z."  The  defendant  objected  to 
the  offer,  but  on  no  constitutional  ground. 
Not  only  so,  but  the  court  also  ruled  in 
favor  of  plaintiffs  in  this  instance  and  ad- 
mitted the  certified  copy.  Plaintiffs  next  of- 
fered a  certified  copy  of  the  decree  and  find- 
ings of  the  Colorado  court  referred  to  in 
(and  sustaining  tbe  averments  of)  the  peti- 
tion, which  we  will  call  "A."  The  objec- 
tions made  by  defendant  to  A  were  as  fol- 
lows, in  substance:  (1)  Because  under  the 
issues  the  proof  was  immaterial,  irrelevant 
and  incompetent;  (2)  because  the  Judgment 
was  not  properly  authenticated  under  the 
act  of  Congress;  (3)  because  defendant  was 
not  served  and  was  not  a  party  to  the  pro- 
ceeding; (4)  because  the  decree  was  con- 
tinued in  the  Colorado  court  for  any  further 
necessary  orders  and  ascertainments  at  its 
foot;  and  (5)  because  it  was  apparent  on 
the  face  of  the  pleadings  that  the  cause  of 
action  arose  In  1899  (the  date  of  insolvency) 
and  nothing  was  shown  to  operate  as  s 
waiver  of  the  statute  of  limitations  or  to 
relieve  the  running  of  its  bar.  At  this  point, 
the  record  shows  the  court  inquired  of  de- 
fendant's attorney  the  date  of  the  decree. 
To  that  inquiry  he  replied  It  was  dated  the 
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28th  day  of  Hay,  1907;  tbat  he  tben  pro- 
ceeded to  argue  tbat  the  cause  of  action  was 
not  based  on  the  decree  bnt  on  a  canse  of 
action  fixed  by  the  Colorado  statute ;  that  It 
conld  not  be  based  on  the  decree  because  his 
client  was  not  a  party  to  the  proceeding  In 
Colorado,  and  to  hold  her  on  the  decree 
would  be  contrary  to  the  fbnrteenth  amend- 
ment to  the  Constitution  of  the  United 
States  and  section  30,  article  2,  of  the  Con- 
stitatlon  of  Missouri.  Thereupon  the  court 
suggested  he  would  hear  attorneys  further 
on  the  question  of  the  statute  of  limitations. 
At  the  end  of  the  discussion  he  ruled  the 
certified  copy  of  the  Colorado  Judgment  in- 
admissible as  evidence.  There  was  next 
some  oral  testimony  immaterial  to  the  ques- 
tion of  jurisdiction,  and  at  the  heels  of  It 
the  court  found  for  defendant,  and  plaintiffs 
appealed. 

The  case  hinging  on  the  ruling  on  evidence, 
when  appellants  came  to  brief  their  case  in 
the  Court  of  Appeals  they  mA.de  the  following 
points,  in  substance:  First.  The  Colorado 
decree  was  admissible  In  evidence  because 
the  cause  of  action  arose  in  Colorado  and  Is 
covered  by  the  limitation  statute  of  that 
state.  Second.  In  Order  to  rely  on  the  Colo- 
rado statute  of  limitations  it  should  have 
been  pleaded.  Third.  The  cause  of  action 
did  not  arise  (1.  e.,  limitation  did  not  begin 
to  run)  until  a  Judicial  ascertainment  was 
had  at  the  date  of  the  decree,  1907,  not  in 
1899,  the  date  of  insolvency.  Fourth.  De- 
fendant having  voluntarily  become  a  stodc- 
holder,  thereby  she  submitted  herself  to  the 
Jurisdiction  of  the  Colorado  courts — she 
sought  the  benefits  and  must  assume  the  bur- 
den. Fifth.  The  decree  of  the  Colorado 
court  is  prima  fade  good. 

Contra:  The  respondent  In  her  brief 
argues  that  the  Colorado  decree  was  prop- 
erly rejected,  because  (her  counsel  says): 
Defendant  was  not  a  party  to  that  suit,  and 
tbe  Colorado  decree  could  not  bind  her  un- 
der the  due  process  clauses  of  the  federal 
and  state  Constitutions.  Furthermore,  it 
was  not  a  final  decree,  and  hence  was  prop- 
erly excluded.  Moreover,  the  statute  of 
limitations  began  to  run  from  the  insolvency 
of  tbe  bank ;  hence  its  bar  was  complete. 
Finally,  defendant's  counsel  makes  these 
further  points:  The  Missouri  statutes  on 
stock  subscriptions  are  not  applicable;  there 
was  no  presumption  that  tbe  common  law 
obtained  in  Colorado;  not  being  a  party  to 
the  Colorado  suit,  defendant  was  not  bound 
by  privity  between  the  corporation  and  her- 
self on  the  theory  of  representation ;  and, 
lastly,  the  certified  copy  of  the  Colorado  de- 
cree should  have  been  rejected  because  there 
was  no  proof  defendant  was  the  owner  of 
two  shares  of  stock. 

On  such  record,  including  briefs,  we  are 
of  opinion  we  have  no  Jurisdiction.  This  is 
80  because: 

[1]  (a)  We  have  Jurisdiction  "In  cases  in- 


volving the  construction  of  the  Constitution 
of  the  United  States  or  of  the  state;  in 
cases  where  the  validity  of  a  treaty  or  stat- 
ute of  or  authority  exercised  under  tbe 
United  States  is  drawn  in  question."  Const 
art  6,  f  12.  Evidently  the  validity  of  a 
treaty  or  statute  of,  or  authority  exercised 
under,  the  United  States  is  not  drawn  in 
question  in  this  case  so  as  to  raise  a  federal 
question.  If  the  Issue  is  merely  one  of  com- 
pliance with,  or  interpretation  or  construc- 
tion of,  a  federal  statute,  such  issue  does  not 
challenge  tbe  validity  of  such  statute  so  as 
to  raise  a  federal  question  and  give  as  Jur- 
isdiction. Carey  v.  Schmeltz,  221  Mo.  132, 
U9  S.  W.  946;  Schwyhart  v.  Barrett,  223  Mo. 
497, 122  S.  W.  1049.  Nor  is  the  "full  faith  and 
credit"  clause  invoked  or  involved  In  a  Juris- 
dictional sense. 

(b)  The  final  and  turning  question  is: 
Does  the  case  involve  the  construction  of 
the  Constitution  of  the  United  States  or  of 
this  state? 

(1)  At  the  outset  it  may  not  be  unprofitable 
to  remind  ourselves  of  some  of  those  general 
rules  found  useful  in  determining  when  the 
construction  of  the  state  or  federal  Constitu- 
tion is  "Involved"  in  a  Jurisdictional  sense. 
Thus: 

[2]  In  order  to  bring  an  appeal  within  our 
Jurisdiction  on  a  constitutional  ground,  it 
must  appear  that  a  constitutional  construc- 
tion was  essential  to  the  determination  of  the 
case.  State  ex  rei.  v.  Smith,  176  Mo.  loc.  dt 
47,  48,  76  S.  W.  468,  where  the  cases  are 
collected;  City  of  Tarklo  v.  Loyd,  179  Mo. 
loc.  dt  605,  78  S.  W.  797. 

[3]  So,  it  must  appear  that  a  constitution- 
al question  was  raised  in  the  trial  court  and 
ruled  on  to  the  disadvantage  of  the  party 
appealhig.  State  ex  rel.  v.  Smith,  supra; 
Bennett  v.  Railroad,  105  Mo.  loc.  dt  645, 16  S. 
W.  947;  Parlin  &  Orendorff  Co.  v.  Hord,  145 
Mo.  loc.  dt  119,  46  S.  W.  753;  Hanlon  v. 
PuUtzer  Pub.  Co.,  167  Mo.  loc.  dt  123,  66 
S.  W.  940;  Brown  v.  Railroad,  175  Mo.  loc. 
dt  188,  74  S.  W.  973;  Shell  v.  Railroad,  202 
Mo.  loc.  dt  344  et  seq.,  100  S.  W.  617. 

[4]  So,  constitutional  questions  cannot  be 
injected  into  a  case  for  tbe  first  time  in  the 
appellate  court  by  argument  or  brief  of 
counsel  for  the  purpose  of  giving  Jurisdiction. 
Town  of  KIrkwood  v.  Johnson,  148  Mo.  loc. 
dt  636,  637,  50  S.  W.  433,  and  cases  cited. 
So  that  if  one  for  the  first  time  faintly  ap- 
pears in  respondent's  brief,  arguendo,  it 
would  not  give  us  Jurisdiction. 

So,  a  constitutional  question  must  be  rais- 
ed timely  In  the~course  of  orderly  procedure. 
Accordingly,  it  should  be  raised  in  tbe  plead- 
ings if  due  to  be  found  there;  if  not,  then 
at  the  first  opportunity,  and  kept  alive.  Lob- 
meyer  v.  Cordage  Co.,  214  Mo.  loc.  cit  690, 
113  S.  W.  1108,  and  cases  cited. 

[G]  So,  to  meet  the  Justice  of  the  case  in 
exigencies,  sometimes  it  may  be  raised  on 
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rulings  on  the  admission  of  evidence;  bat 
in  that  event  It  self-evldently  should  be 
kept  alive  In  the  motion  for  new  trial  and 
(if  necessary)  in  the  instructions. 

So,  in  rare  cases,  nnder  circumstances  not 
material  here,  it  may  be  raised  for  the  first 
time  in  the  motion  for  new  trial  or  in  the 
instmctions.  Wabash  Railroad  Co.  ▼.  Flan- 
nlgan,  218  Mo.  loc.  dt  669  et  seq.,  117  S. 
W.  722;  Hartzler  t.  Railway  Co.,  218  Mo. 
loc.  cit  664,  117  S.  W.  1124. 

There  are  other  rules,  but  the  toregoins 
sufRce  for  our  purposes  in  this  case. 

(2)  Now,  applying  those  established  stand- 
ards for  testing  out  the  question  whether  a 
construction  of  the  Constitution  is  involved 
in  a  Jurisdictional  sense  in  this  case,  it  is 
evident  that  on  this  record  there  is  no  such 
constitutional  question  lodged  here.  Observe, 
it  is  not  in  pleadings,  Instructions,  or  motion 
for  a  new  trial.  In  those  items  of  evidence 
we  designated  X,  T,  and  Z  the  ruling  below 
was  in  favor  of  appellants.  Hence,  if  such 
question  was  ambushed  there  (which  we  do 
not  rule),  appellants  cannot  complain  of  tlie 
favorable  ruling. 

[6]  To  the  Item  of  evidence  designated  A, 
there  were  many  objections.  Finally,  there 
was  an  argument  by  counsel  for  defendant 
In  which  it  was  suggested  that,  if  the  court 
admitted  the  Colorado  decree  as  binding  on 
her,  the  effect  would  be  to  bold  her  without 
due  process  of  law  under  specified  sections 
of  the  federal  and  state  Constitutions.  But 
as  there  were  many  other  reasons  suggested 
for  the  exclusion  of  the  decree  which  one 
of  them  was  operative  on  the  mlAd  of  the 
trial  court  is  entirely  dark.  It  therefore  can- 
not be  held  that  a  constitutional  construction 
was  essential  to  the  determination  of  the 
case,  or  was  ruled  adversely  to  appellants. 
City  of  Tarkio  v.  Loyd,  179  Mo.  loc.  cIt 
605,  78  S.  W.  797.  Besides  that  (and  singular- 
ly enough),  appellants  seem  to  be  unaware 
of  the  infringement  of  any  constitutional 
right;  for  they  complained  not  in  that  be- 
half in  their  motion  for  a  new  trial,  and  do 
not  contend  in  their  brief  they  were  denied 
any  such  right  Invoked  by  them  at  the  trial. 
When  learned  counsel  with  eyes  sharpened 
by  the  aifiictlon  of  defeat  cannot  see  a  coign 
of  vantage,  is  it  not  likely  to  be  a  will-o'-the- 
wlsp  or  niare'»  nest? 

Under  such  circumstances,  we  cannot  very 
well  hold  that  a  constitutional  question  is 
involved  on  this  appeal  in  a  Jurisdictional 
sense- 


Accordingly,  this  case  is  retransferred  to 
the  St.  Louis  Court  of  Appeals,  where  It 
belongs,  for  determination.    All  concur. 


STATE  V.  GARDNER. 

(Supreme  Court  of  Missouri,  Division  No.  2. 

May  20,  1913.) 

Chimin AL   Law    (J    1114*)— Questions   R«- 
viEWABLE— Record  Pbopeb— Bill  of  E!x- 

CEPTIONS. 

In  the  absence  of  any  bill  of  exceptions, 
the  court  on  appeal  is  limited  to  a  review  of 
the  record  proper;  and  where  the  indictment 
is  sufficient,  and  the  other  parts  of  the  record 
proper  show  formal  and  proper  requirements, 
and  are  free  from  error,  the  judgment  wUl  be 
affirmed. 

[Ed.  Note. — ^For  other  cases,  see  Criminal 
Low,  Cent  Dig.  {i  2918,  2921;  Dec.  Dig.  f 
1114.*] 

Appeal  from  St  Louis  Circuit  Court;  Wil- 
son A.  Taylor,  Judge. 

Leo  Gardner  was  convicted  of  crime,  and 
be  appeals.    Affirmed. 

Grant  GUllspte,  for  appellant  John  T. 
Barker,  Atty.  Gen.,  and  Thomas  J.  Higgs, 
Asst  Atty.  Gen.,  for  the  State. 

WILLIAMS,  G.  Defendant  was  tried  and 
found  guilty  in  the  circuit  court  of  the  city 
of  St  Louis,  under  an  indictment  charging 
manslaughter  in  the  fourth  degree,  in  that 
defendant  caused  the  Instant  death  of  one 
Jesse  B.  Williams  by  feloniously,  carelessly, 
recklessly,  and  with  culpable  negligence  drlv- 
ing  an  automobile  against  and  upon  him. 
The  punishment  assessed  was  a  fine  of  $500^ 
and  defendant  appealed. 

Defendant  failed  to  file  any  bill  of  excep- 
tions, and  we  are  therefore  limited  In  our 
review  to  the  record  proper.  The  indictment 
charges  the  offense  In  the  same  language  em- 
ployed in  the  Information  set  forth  in  the 
opinion  in  the  case  of  State  t.  Watson,  re- 
ported in  216  Mo.  at  page  420,  loc.  cit  424, 
115  S.  W.  1011.  In  the  Watson  Case  the 
sufficiency  of  the  information  is  fully  dis- 
cussed, and  held  to  be  in  proper  and  suffi- 
cient form.  Other  portions  of  the  record 
proper  are  complete,  showing  all  formal  and 
proper  requirements,  and  the  same  are  free 
from  error. 

The  Judgment  is  affirmed. 

ROY,  G.,  concurs. 

PER  CURIAM.  The  above  opinion  of 
WILLIAMS,  C,  is  adopted  as  the  opinion  of 
the  court    All  the  Judges  concur. 
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STATE  T.   COSTEB. 

(Kansas  City  Court  of  Appeals.    Missoari. 

June  2.  1013.) 

1.  Cbikirai.  Law  (§  1191»)— AppEAi/-JuDa- 
itENT— Correction  During  Teru. 

During  the  term  at  which  a  judgment  of 
rerersal  was  entered,  the  Conrt  of  Appeals 
conld  entertain  a  suggestion  that  the  reversal 
was  erroneous,  although  the  time  for  moving 
for  a  rehearing  had  expired. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Iaw,  Dec.  Dig.  S  1191.*] 

2.  LaRCENT  (J  16*)— BMBEZZI.WOBNT  (I   13*) — 
CiONVERSION    BT  'EVPLOTt. 

The  fact  that  an  employ^  in  lawful  posses- 
sion of  his  employer's  goods  had  no  authority 
to  deliver  them  to  a  driver,  another  employ^, 
without  checking  them  did  not  make  their  con- 
version by  him  and  the  driver,  to  whom  he  did 
8o  deliver  them  without  checking,  larceny  in- 
stead of  embezzlement. 

[Ed.  Note.— For  other  cases,  see  Larceny, 
Cent  Dig.  §{  39-42;  Dec.  Dig.  §  15;*  Embes- 
slement.  Cent  EMg.  ii  11,  12 ;  Dec.  Dig.  g  13.*] 

3.  Larceny  (|  15*) — Conversion  by  Employ^. 

Where  an  employs  comes  into  possession  of 
his  employer's  goods  for  the  purpose  and  with 
the  felonious  intent  to  convert  them  to  his  own 
use,  such  conversion  is  larceny. 

[Ed.  Note.— For  other  cases,  see  Larceny, 
Cent  Dig.  §§  3^-42;  Dec.  Dig.  {  15.* 

For  other  definitions,  see  Words  and  Phrases, 
ToL  5,  pp.  3991-1003.] 

Additional  opinion,  on  snggestion  of  pros- 
ecuting attorney  after  the  time  for  moving 
for  a  rehearing.     Suggestion  overruled. 

For  former  opinion,  see  156  S.  W.  773. 

Thompson,  Grlswold  A  Thompson,  of  St 
Joseph,  for  appellant  C.  C.  Ferrell,  Pros. 
Atty.,  of  St  Joseph,  for  the  State. 

ELLISON,  J.  [1]  Since  this  case  was  de- 
termined, and  after  the  time  for  a  motion 
for  rehearing  had  expired.  It  has  been  sug- 
gested that  there  were  inaccuracies  in  the 
transcript,  not  noticed  by  the  representa- 
tive of  the  state  In  time  to  take  any  action 
thereon.  The  term  not  having  yet  expired 
since  the  Judgment  was  entered,  we  have  the 
right  to  entertain  the  suggestion  (Ewart  t. 
Peniston,  233  Mo.  695,  136  S.  W.  422;  Wil- 
liams V.  Railroad,  156  Mo.  App.  675,  138  S. 
W.  44),  and  have  done  so. 

[2,  3]  We  find  that  the  matters  suggested 
did  not,  and  could  not,  have  Influenced  us 
as  to  (he  proper  disposition  of  the  case.  We 
formed  our  conclusion  that  the  offense  com- 
mitted by  defendant  was  receiving  embez- 
zled property,  and  not  stolen  property.  Ash- 
lock  and  Nelson,  by  arrangement  between 
themselves,  were  the  parties  who  sold  and 
delivered  the  goods  to  defendant  They  did 
not  steal  them.  They  were  employes  of  the 
grocery  company  which  owned  the  goods, 
and  Ashlock  was  In  jrassesslon  of  them.  He 
was  the  state's  witness,  and  testified  that  the 
goods  were  taken  from  the  first  floor,  of 
which  he  had  charge;  that  no  goods  could 
properly  go  out  to  the  wagons  without  his 


order.  It  was  his  duty  to  check  them  out, 
and  that  he  delivered  the  goods  now  in  ques- 
tion to  Nelson,  the  driver.  Nelson  was  the 
man  who  delivered  the  goods  to  defendant 
He  also  was  the  state's  witness,  and  testi- 
fied that  he  got  possession  of  them  through 
Ashlock,  and  that  Ashlock  had  supervision 
and  direct  'control  over  them.  Ashlock  also 
testified  that  he  had  no  right  to  turn  goods 
over  to  the  drivers  which  he  did  not  check 
out,  and  that  he  did  not  check  the  goods  in 
question.  Upon  this  the  state  seems  to  hare 
adopted  the  theory,  as  shown  by  Instruction 
No.  4,  that  if  Ashlock  had  no  authority  from 
his  employer  to  deliver  the  goods  to  the 
transfer  or  wagon  men  without  checking 
them,  that  had  the  effect  of  making  the 
crime  larceny  Instead  of  embezzlement.  If 
authority  or  right  to  do  the  act  determined 
the  character  of  the  offense,  embezzlement 
would.  Indeed,  be  a  rare  crime.  If  Ash- 
lock had  come  into  possession  of  the  goods 
for  the  purpose  and  with  the  felonious  in- 
tent to  convert  them  to  his  own  use,  it  would 
have  been  larceny.  But  the  evidence  does 
not  show  that  to  be  the  fact  As  already 
stated,  he  was  and  had  been  the  owner's 
employ^,  and  the  testimony  was  that  he 
was  In  charge  and  direct  control  of  the 
goods.  He  bad  been  and  was  In  lawful 
charge  of  them  when  he  conceived  the  de- 
sign of  converting  them  to  bis  own  use.  He 
thus  became  guilty  of  embezzlement.  We 
know  of  no  way  to  distinguish  this  case 
from  those  cited  In  the  original  opinion. 

Our  views  of  the  case  necessarily  resulted 
In  a  reversal  of  the  judgment  The  reason 
we  remanded  the  cause  was  that  we  were 
not  advised  It  would  be  permissible  for  the 
state  to  amend  the  information  so  as  to 
charge  defendant  with  receiving  embezzled 
goods.  That  Is  a  phase  of  the  case  the 
state's  attorney  can  investigate,  and  about 
which  we  do  not  intimate  an  opinion.  If 
it  cannot  be  done,  the  defendant  should  b« 
discharged  from  the  present  information. 
The  other  Judges  concur  In  these  views. 


LONGSDORFF  v.  METERS  et  al. 

(Kansas  City  Court  of  Appeals.     Missouri 

April  21,  1013.     Rehearing  Denied 

June  2,  1913.) 

Saues  (S  212*)  —  PASsiKa  Title  —  Selection 
FROu  Mass. 

FlaintiS  sold  his  crop  of  apples  of  the  first 
and  second  grades  on  the  trees  at  speciHed 
prices,  defendants  to  pick  the  apples  and  grade 
and  barrel  them;  the  number  of  barrels  to  de- 
termine the  amount  of  the  price,  and  apples  not 
within  such  grades  not  to  be  included.  De- 
fendants picked,  paid  for,  and  took  away  the 
fall  apples ;  but  the  winter  apples  were  allowed 
to  remain  on  the  trees  until  they  were  frozen, 
when  defendant  refused  them.  Helcf  that,  since 
it  was  essential  to  grade  the  apples  and  select 
those  of  the  first  and  second  grade  from  the 
balance,  in  order  to  determine  the  quantity,  the 
buyer  was  required  to  take,  and,  this  not  bav- 
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ing  been  done,   no  title  passed,   and   the  loss 
must  be  borne  by  plaintiff. 
'  [Ed.  Note. — ^For  other  cases,  see  Sales,  Cent. 
Dig.  i  668;  Dec.  Dig.  {  212.*] 

Appeal  from  Circuit  Court,  Charlton  Coun- 
ty ;   Fred  Lamb,  Judge. 

Action  by  David  Longsdorff  against  John 
Meyers  and  others.  Judgment  for  plaintiff, 
and  defendants  appeal.     Reversed. 

F.  C.  Sasse,  of  Brunswick,  for  appellants. 
J.  A.  Collet,  of  Salisbury,  for  respondent. 

ELLISON,  J.  This  Is  an  action  for  the 
purchase  price  of  a  crop  of  apples  on  the 
trees.  The  Judgment  In  the  trial  court  was 
for  the  plaintiff. 

The  finding  of  the  trial  court  (a  Jury  was 
waived)  being  In  favor  of  plaintiff,  we  will 
consider  the  facts  to  be  what  the  evidence  In 
his  behalf  tends  to  show  them.  It  appears 
from  such  evidence  that  about  the  last  of 
August,  1911,  be  and  defendants  made  a 
verbal  contract  for  the  purchase  of  his  crop 
of  apples  then  on  the  trees  In  his  orchard, 
which  were  of  first  and  second  grade,  at 
$1.25  per  barrel  for  the  fall  apples  and  $1 
a  barrel  for  the  winter  apples  of  either 
grade,  and  that  $50  was  paid  to  bind  the 
bargain.  Defendants  were  to  take  them 
from  the  trees  and  grade  and  barrel  them, 
and  the  number  of  barrels  was  to  determine 
the  amount  of  the  purchase  price.  The  ap- 
ples falling  to  fall  within  either  the  first  or 
second  grade  were  not  included  In  the  con- 
tract The  statement  of  plaintiff.  In  his 
testimony,  was  that:  "He  was  to  take  all 
of  the  apples  that  would  grade  No.  I's  and 
2's."  He  was  not  "to  take  any  faulty  ap- 
ples." Defendants  picked,  paid  for,  and  took 
away  the  fall  apples;  but  the  winter  apples 
were  allowed  to  remain  on  the  trees  until 
they  were  caught  In  a  "cold  snap"  Novem- 
ber 2d,  and  frozen  so  as  to  be  worthless, 
and  defendants  refused  to  take  them. 

The  question  In  the  case  Is  whether  the 
loss  should  fall  on  the  seller  or  buyer;  and 
that  depends  upon  the  question  whether  the 
title  to  the  apples  passed  from  plaintiff  to 
defendants  under  the  contract  stated. 
Where  the  sale  Is  of  specific  personal  prop- 
erty at  a  named  price,  the  contract  of  sale 
Is  an  appropriation  of  the  property  to  the 
buyer,  and  it  Is  thenceforth  at  his  risk.  But 
where  anything  remains  to  be  done  between 
the  parties  before  the  goods  are  to  be  deliv- 
ered, as  separating  tbe  specific  quantity  sold 
from  a  larger  mass,  or  identifying  them 
when  they  are  mixed  with  others,  a  present 
right  of  property  does  not  attach  in  the 
buyer.  If  the  specific  property  is  ascertain- 
ed in  the  contract,  and  the  price  fixed, 
though  the  total  amount  of  the  price  Is  to  be 
ascertained  by  measurement,  weight  ot 
count,  the  latter  circumstance  will  not  pre- 
vent a  present  transfer  of  the  title;    as  If 


one  sells  a  certain  bin  of  wheat  at  so  mncii 
per  bushel,  the  total  purchase  money  to  be 
ascertained  by  measurement,  or  if  he  should 
sell  a  fiock  of  sheep  or  a  drove  of  bogs,  then 
in  his  pasture,  at  so  much  per  head,  tbe 
tot^l  purchase  price  to  be  afterwards  found 
by  counting,  tbe  title  would  immediately 
pass  to  the  purchaser.  Cunningham  v.  Ash- 
broo^  20  Mo.  553;  Bass  v.  Walsh,  39 
Mo.  192;  WUllams  v.  Evans,  39  Mo.  202; 
Southwestern  F.  &  C.  P.  Co.  v.  Stanard,  44 
Mo.  71,  83,  100  Am.  Dea  255;  Ober  ▼. 
Carson,  82  Mo.  209;  Hamilton  v.  Clark,  25 
Mo.  App.  428;  Toney  v.  Ckradley,  57  Mo. 
App.  235,  241;  Grocer  Co.  v.  Clemento,  fW 
Mo.  App.  446;  Olass  v.  Blazer,  91  Mo.  App. 
564;  Wheless  v.  Grocer  Co.,  140  Mo.  App. 
572,  585,  120  S.  W.  708.  To  these  may  be 
added  an  interesting  case  on  the  same  sub- 
ject. Commonwealth  v.  Hess,  148  Pa.  98,  23 
Atl.  977,  17  L.  R.  A.  176,  88  Am.  St  Rep. 
810,  as  well  as  the  following:  Crofoot  v. 
Bennett,  2  N.  X.  258,  a  sale  of  brick  in  a 
kiln,  some  not  yet  burned ;  Groat  v.  Gile,  51 
N.  Y.  431,  a  sale  of  a  flock  of  sheep  at  $4 
per  head,  except  "two  bucks  and  a  lame 
ewe,"  which  were  selected  out;  Foot  v. 
Marsh,  51  N.  Y.  288,  a  sale  of  100  barrels, 
containing  4,000  gallons,  of  oil,  this  being  a 
part  of  150  barrels  containing  different  qual- 
ities; Un^am  v.  Eggleston,  27  Mich.  324, 
329,  330,  a  sale  of  "all  the  pine  lumber  on 
his  yard  at  Birch  Run  at  the  following 
prices:  For  all  common,  $11,  and  to  in- 
clude all  better  at  the  same  price;  and  for 
all  culls,  $5.50  per  M."  It  was  held  there 
was  no  transfer  of  title  by  the  seller;  the 
court  stating,  at  page  330,  "that  neither  the 
quality  nor  the  quantity  was  determined. 
•  •  *  The  price  to  be  paid  was  conse- 
quently not  ascertained,  and  could  not  be 
until  tbe  qualities  were  separated  and  meas- 
urement had." 

The  subject-matter  of  this  agreement 
shows  it  to  be  an  executory  contract,  and 
not  a  sale  in  prsesentl.  The  sale  was  made 
before  tbe  apples  in  controversy  were  ma- 
ture. The  whole  orchard  as  it  stood,  or  the 
whole  of  the  first  and  second  grade,  at  that 
date,  were  not  sold.  The  apples  sold  vrere 
the  first  and  second  grades  which  should 
be  in  existence  at  gathering  time.  If  the 
green  apples  liad  been  wholly  or  partly  de- 
stroyed by  a  storm  tbe  day  following  the 
contract,  all  must  say  the  loss  would  have 
been  plaintiff's.  Yet  that  concession  deter- 
mines the  case.  It  shows  tliat  no  title  could 
pass  until  the  selection  and  measurement 
were  made,  and  that  was  not  to  be  had  until 
the  season  for  gathering:  had  come. 

The  foregoing  cases  illustrate  different 
conditions  with  correspondingly  different  re- 
sults. As  instances  in  the  cases  from  our 
own  courts.  Grocer  Co.  v.  Clements,  where 
50,  16-pound  butts  of  tobacco,  out  of  a  total 
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lot  of  90,  were  sold,  bnt  not  selected  or  set 
apart  trom  tbe  whole  lot.  It  was  beld  not  to 
be  a  transfer  of  tlUe;  and  Glass  t.  Blazer, 
where  the  entire  crop  of  flax  growing  on  30 
acres  was  sold  at  |1  per  bushel  as  after- 
wards to  be  measured,  It  was  held  to  be  a 
present  transfer  of  title. 

Applying  the  law  to  the  contract,  as  stat- 
ed by  plaintiff  himself,  there  was  no  trans- 
fer of  the  title  to  the  apples,  and  no  action 
for  the  purchase  price  can  be  maintained. 
The  apples  defendants  were  to  get  were  not 
set  apart.  They  were  to  be  selected  in  the 
future,  and  until  selected  they  were  not  ap- 
propriated to  defendants.  First  and  second 
grades  were  to  be  separated  from  the  others, 
and  it  was  never  done.  A  large  part  of  per- 
sonal property  is  classified,  rated,  or  grad- 
ed, and  to  uphold  this  action  we  would  be 
compelled  to  announce  that  it  would  be  a 
legal  sale  in  pnesenti  for  one  to  sell  all 
that  part  of  the  wheat  in  a  bin  which  will 
grade  as  No.  1.  If  plaintiff  bad  sold  his  en- 
tire orchard  at  a  stated  price  per  barrel, 
tbe  amount  of  the  purchase  money  to  be 
ascertained  by  measurement  then  to  be  had, 
It  would  have  been  a  present  transfer  of 
title.  But  he  did  not  do  that;  be  sold  an 
unascertained  part  of  bis  orchard,  which 
was  to  be  selected,  separated,  and  apprc^rl- 
ated  in  the  future.  "A  contract  to  sell  per- 
sonal property  which  is  not  specific  or  des- 
ignated is  purely  executory  until  the  prop- 
erty Is  designated  or  segregated,  and  tbe 
vendee  gets  no  title  until  this  has  been 
done."  Metal  Co.  t.  Daugherty,  204  Mo.  71, 
81,  102  S.  W.  538,  641.  "When  upon  a  ver- 
bal sale  of  chattels  anything  remains  to  be 
done,  between  the  vendor  and  vendee,  before 
tbe  goods  are  to  be  delivered,  as  separating 
the  spedflc  quantity  sold' from  a  large  mass, 
or  identifying  chattels  which  are  mixed 
•with  others,  a  present  right  of  property  does 
not  attach  in  the  vendee."  Bass  v.  Walsh, 
supra. 

In  this  connection  plaintiff  insists  that  by 
the  terms  of  the  contract  nothing  was  left 
to  be  done  by  him  as  vendor;  and  evidence 
Is  pointed  out  where  tbe  contract  was  stated 
to  be  that  defendants  should  do  tbe  select- 
ing and  measuring  of  the  apples.  This  case 
does  not  make  it  necessary  for  us  to  say 
whether  the  contract  may  not  well  show  no 
sale  in  pwesenti,  where  the  vendor  Is  through 
and  further  action  is  only  to  be  taken  by 
tbe  vendee.  See  third  rule,  In  Benjamin  on 
Sales,  I  320,  and  Harkness  v.  Russell,  118  V. 
S.  loc.  cit  668,  7  Sup.  Ct  51,  30  I*  Ed.  285. 
It  is  said  that  tbe  intention,  as  gleaned  from 
the  contract  and  its  subject-matter,  should 
govern.  "It  is  not  important  who  is  to  do 
the  weighing  or  measuring,  except  as  that 
fact  may  Indicate  the  intention  of  the  par- 
ties as  to  the  time  the  title  is  to  pass."  Ben- 
jamin on  Sales,  p.  298;  Ward  v.  Shaw,  7 
Wend.  (N.  Y.)  404.    We  need  not  make  this 


a  point  of  decision,  from  the  fact  that  we  do 
not  Interpret  the  evidence  as  showing  that 
plaintiff,  as  seller,  had  nothing  to  do  with 
the  measurement  and  selection  of  the  ap- 
ples. It  is  true  it  was  stated  that  defend- 
ants were  to  do  this;  but  that  meant  they 
were  to  do  the  physical  act  at  their  expense. 
It  is  manifest  that  the  selection  of  tbe  apples 
and  their  measurement  was  not  at  tbe  un- 
controlled will  of  defendants.  Necessarily 
plaintiff,  as  seller,  was  to  do  these  things 
concurrently  with  defendants ;  the  latter  do- 
ing the  labor.  If  the  apples  bad  not  frozen, 
and  had  decreased  heavily  in  price,  so  as  to 
make  it  to  defendants'  interest  to  take  as 
few  as  iMBslble,  would  plaintiff  then  have 
said  he  had  nothing  to  do  with  the  selec- 
tion? Taking  the  nature  of  the  transaction, 
it  Is  too  clear  for  doubt  that  plaintiff  nec- 
essarily had  a  part  in  the  selection  of  the 
apples. 

It  is  the  law,  as  shown  by  citations  in 
plaintUTs  brief,  that  if  a  given  quantity  of 
personal  proi)erty  which  constitutes  a  part 
of  a  larger  mass  of  exactly  the  same  kind 
and  quality  (as,  for  instance,  wheat  in  an 
elevator),  is  sold,  tbe  title  to  tbe  quantity 
sold  win  pass,  though  it  has  not  been  sepa- 
rated from  the  mass.  Brownfield  v.  John- 
son, 128  Pa.  254,  18  Atl.  643,  6  L.  R.  A.  48; 
Nash  V.  Brewster,  S9  Minn.  630,  41  N.  W. 
105,  2  L.  R.  A.  409.  And  so  replevin  may  be 
bad  for  one's  part  of  such  property.  Kaut- 
mann  v.  SchUling,  58  Mo.  218.  But  It  is  said 
in  tbe  first  of  these  cases  that  If  "the  prop- 
erty is  sold  as  part  of  a  mass  made  up  of 
units  of  unequal  quality  or  value,  •  •  • 
selection  is  essential  to  an  execution  of  tbe 
contract" — that  is,  the  passing  of  title.  The 
same.  In  effect.  Is  said  in  the  other  case.  If 
we  apply  these  cases  to  tbe  facts  as  stated 
by  plaintiff  himself,  he  fails  in  bis  case ;  for 
defendants  were  not  to  take  a  part  of  a  larg- 
er mass  of  exactly  like  kind.  They  were  to 
select  a  part  of  a  larger  mass  of  unequal 
quality,  and  until  selection  the  title  did  not 
pass. 

Whether  plaintiff  has  a  cause  of  action  for 
damages  for  negligence,  based  on  defendants' 
failure  to  gather  the  apples  before  they 
froze,  has  not  been  considered. 

The  Judgment  is  reversed.    All  concur. 


BOLOER  T.  KANSAS  CITT  MATERIAL 
CO. 

(Kansas  City  Court  of  Appeals.    Missouri. 
May  6,  1913.     Rehearing  Denied 
June  2,  1913.) 
1.  Neolioence  (I  136»)— Question  for  Jdbt. 
If  there  was  any  substantial  evidence  in 
plaintiff's  favor  on  the  queetion  of  defendant's 
negligence  and  deceased's  freedom  from  contrib- 
utory  negligence,  a  demurrer  to   the   evidence 
should  not  be  sustained. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  if  277-353;  Dec.  Dig.  §  136.»I 
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2.  ICastbb  and  Sebvakt  (§  265*)— Injury  to 
SaBTANT— Bks  ipaA  LoQuiTUB— Blasting. 

Decedent,  a  fireman  of  a  stationary  engine 
in  a  atone  quarry,  was  struck  and  killed  by 
atone  thrown  out  by  blasting.  The  usual  blast 
was  prepared  by  drilling  two  to  seven  holes  a 
proper  depth,  enlarging  the  bottoms  by  light 
explosioiis  and  then  filling  them  with  explosives 
and  firing.  In  preparing  the  blast  in  question, 
boles  were  drilled,  and,  when  they  were 
"sprung"  at  the  bottom,  it  was  noticed  that 
there  were  seams  that  came  to  the  edge  or  side 
surface  of  the  ledge  which  let  the  smoke  out. 
Underlying  the  solid  rock  was  a  stratum  of 
softer  or  soapstone  rock,  and  when  all  was 
ready  a  warning  was  given,  and  decedent  with 
other  .employes  sought  shelter  under  a  steel 
railroad  car  some  320  feet  from  the  blast.  The 
explosion  was  very  heavy  and  threw  quantities 
of  rock  in  every  direction,  some  as  large  as  a 
cooking  stove  being  thrown  300  feet,  others 
breaking  a  steel  car  near  by,  and  still  others 
a  cement  wall.  One  of  the  smaller  stones  was 
thrown  under  the  car  and  killed  deceased. 
Held',  that  such  facts  were  sufiicient  to  warrant 
an  inference  of  negligence  which  was  the  prox- 
imate cause  of  the  injury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  i§  8T7-908,  955;  Dec.  Dig. 
S  265.*] 

3.  Master  and  Servant  ({  289*)— Death  of 
Servant  —  Explosives  —  Danqeroub  Po- 
sition—Contributory Nbolioencb. 

Where  decedent,  an  employ^  in  a  atone 
quarry,  on  being  warned  of  impending  danger, 
sought  shelter  under  a  steel  car,  where  men 
had  been  accustomed  to  seek  shelter  to  the 
knowledge  of  the  foreman,  deceased  was  not 
negligent  in  going  there  as  a  matter  of  law. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §§  1089,  1090,  1092-1132; 
Dec.  Dig.  i  289.*T 

4.  Negligence  (8  139*)— Instructions. 

An  instruction  is  not  objectionable  for  fail- 
ure to  sufficiently  define  "negligence"  because 
the  word  is  not  used,  if  the  elements  of  negli- 
gence are  properly  stated. 

[EM.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  |i  371-3T7;  Dec.  Dig.  §  139.*] 

6.  Master  and  Servant  (|  157*)— Death  of 

Servant — Blasting — Warning. 

In  an  action  for  death  of  a  servant  by  be- 
ing struck  by  a  stone  thrown  out  by  a  negli- 
gent blast,  a  request  to  charge,  that  a  mere 
warning  to  deceased  that  a  blast  was  to  be  fired 
in  time  for  him  to  reach  a  place  of  safety  was 
an  absolute  excuse  or  cure  for  all  negligence 
charged  in  setting  oS  the  blast,  was  properly 
refused. 

[Ed.  Note. — For  other' cases,  see. Master  and 
Servant  Cent  Dig.  §  303 ;  Dec.  Dig.  §  157.*] 

6.  Pleading  (§  433*)— Petition— Sufficien- 
cy AiTKB  Verdict. 

Where  a  petition  is  not  attacked  until  aft- 
er verdict,  the  only  proper  inquiry  is  whether 
it' states  sufficient  facts  to  support  a  judgment 
for  plaintiff. 

[Ed.  Note.- For  other  cases,  see  Pleading, 
Cent  Dig.  §i  1451-1477 ;  Dec.  Dig.  §  433.*] 

7.  Pleading  «  433*)— Death  of  Servant— 
Negligent  Blasting — Petition. 

A  petition  for  death  of  plaintiff  by  being 
struck  by  a  rock  thrown  out  by  a  blast  alleged 
that,  on  being  warned  of  the  blast,  decedent 
took  shelter  under  a  steel  car  in  accordance 
with  the  custom,  and  that  deceased's  position 
would  have  been  safe  had  defendant  used  due 
care  in  blasting,  but  that  defendant  negligently 
prepared,  loaded,  and  executed  the  blast,  so  that 
by  the  use  of  the  explosives  a  large  rock  was 
thrown  against  deceased.     Held>,  that  the  peti- 


tion was  sufficient  after  verdict  to  rapport  a 
judgment  for  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  8S  1451-1477;  Dec  Dig.  {  433.*] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; O.  A.  Lucas,  Judge. 

Action  by  Kate  Bolger  against  Kansas 
City  Material  Company.  Judgment  for  de- 
fendant, and  plaintiff  appeals.  Reversed  and 
remanded,  with  directions. 

McCune,  Harding,  Brown  A  Murphy,  ot 
Kansaa  City,  for  api)ellant  Hogsett  &  Boyle, 
of  Kansas  City,  for  respondent 

ELLISON,  J.  Defendant  bad  an  extensive 
rock  quarry  and  had  a  number  of  men  en- 
gaged in  and  about  the  premises,  among 
whom  was  plaintiff's  husband,  whose  service 
was  that  of  fireman  of  a  stationary  engine. 
On  the  6th  of  October,  1911,  he  was  killed 
by  a  rock  thrown  by  a  blast  which  had  been 
set  off  by  direction  of  those  in  cliarge  of  the 
blasting.  She  brought  this  action  for  dam- 
ages and  obtained  a  verdict  for  $5,000.  The 
trial  court  sustained  defendant's  motion  for 
new  trial  and  also  the  motion  in  arrest  oC 
Judgment    Plaintiff  thereupon  appealed. 

[1]  The  reason  given  by  the  trial  court 
for  ordering  the  new  trial  was  that  defend- 
ant's demurrer  to  the  evidence  should  have 
been  sustained;  and  that  error  was  commit- 
ted in  refusing  defendant's  instructions  Nos. 
3,  6,  6,  7,  and  8;  and  that  further  error  was 
committed  In  giving  plaintiff's  instructioa 
No.  2.  The  first  cause  is  not  well  assigned 
if  there  is  any  substantial  evidence  in  plaln- 
tltTs  favor  on  two  questions,  one  as  to  de- 
fendant's negligence,  and  the  other  deceased's 
contributory  negligence. 

[2]  It  was  shown  that  the  usual  blast  was 
prepared  by  drilling  from  two  to  seven  boles 
to  a  proper  depth,  then  the  holes  were 
"sprung"  by  enlarging  the  bottoms  by  light 
explosions,  then  filling  them  with  explosives, 
connecting  them  by  wire,  and  firing  from  a 
battery.  There  was  a  blacksmith  shop  about 
300  feet  from  the  ledge  where  the  blasting 
was  done;  and  at  some  distance,  about  20 
feet  from  the  shop,  a  steel  railroad  car,  with 
a  V-shaped  bottom,  the  small  pert  going 
down  to  within  10  inches  of  the  track.  The 
men  were  in  the  habit  of  eating  their  noon 
lunch  at  this  shop  and  were  also  In  the  Iiabit 
of  taking  refuge  under  this  or  some  other  car 
when  a  blast  was  announced  as  ready  to  be 
set  off.  In  the  instance  which  concerns  this 
case,  a  blast  of  11  holes  was  had,  and  when 
these  holes  were  being  "sprung"  it  was  notic- 
ed that  there  were  seams  that  came  out  to 
the  edge  or  side  surface  of  the  ledge,  wliich 
let  the  smoke  out  Underneath  the  solid  rock 
there  was  a  stratum  of  softer  or  soapstone 
rock.  When  all  was  about  ready,  warning 
was  sent  by  or  through  the  foreman  warning 
the  men  to  get  out  of  the  shop  as  rock  might 
fall  upon  and  through  it    The  men,  Includ- 
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ing  deceased,  theu  went  to  tbe  car  and  got 
nnder  It.  Presently  tbe  explosion  took  place, 
and  It  was  characterized  by  some  witnesses 
as  the  worst  they  had  ever  seen.  It  threw 
great  qnantlties  of  rock  In  every  direction, 
especially  horizontally  out  from  the  face  of 
the  ledge.  Some  of  these  were  stated  to  be 
as  large  as  "a  cooking  store,"  thrown  300 
feet.  Some  of  them  broke  a  steel  car  near 
by;  others  broke  a  cement  wall.  One  of  the 
smaller  ones  in  some  way  was  thrown  under 
tbe  car  where  it  struck  and  killed  deceased. 

Considering  the  nature  of  tbe  substrata 
at  the  ledge,  the  seamy  character  of  the  ledge 
itself,  as  evidenced  by  the  smoke  coming  out 
when  the  holes  were  being  "sprang" ;  con- 
sidering the  increased  number  of  holes,  the 
character  of  the  explosion  itself,  and  the  ex- 
traordinary effect  it  had  upon  the  surround- 
ings— we  think  it  cannot  be  reasonably  said 
that  there  was  no  substantial  evidence  of 
negligence  on  defendant's  part  Nor  can  It 
be  said,  in  any  degree  of  reason,  that,  as  a 
matter  of  law,  this  negligence  was  not  the 
proximate  cause  of  the  injury. 

[3]  So  we  are  egually  certain  that  the  evi- 
dence was  not  such  as  to  authorize  a  declara- 
tion that  deceased  was  guilty  of  contribu- 
tory negligence  as  a  matter  of  law.  It  was 
a  place  where  tbe  men  customarily  went,  and 
defendant's  foreman  must  necessarily  have 
known  It.  More  than  that,  it  is  a  reasonable 
inference  that  he  knew  it  in  this  instance, 
because,  although  he  warned  the  men  out  of 
the  shop,  he  did  not  suggest  that  they  hunt 
some  other  place  than  the  car. 

[4]  Nor  do  we  think  there  was  any  error 
in  plaintiff's  instruction  No.  2.  It  does  not 
assume  that  defendant  was  guilty  of  negli- 
gence. It  looks  as  though  that  criticism 
conld  be  made  of  the  expression  "caused  by 
tbe  failure,"  etc  But  when  connected  with 
the  remainder  of  tbe  instruction,  it  is  appar- 
ent the  Jury  was  required  to  find  there  was  a 
failure.  All  criticism  conld  have  been  avoid- 
ed by  tbe  added  words,  "If  any,"  or,  "if  there 
was  a  failure."  As  to  the  complaint  of  not 
defining  negligence,  we  think  it  does.  While 
that  word  is  not  used,  yet  its  elements  are 
stated  properly.  And  as  to  the  complaint 
that  It  was  not  confined  to  the  negligence 
charged  in  the  petition,  we  think  that  also 
not  well  founded.  The  instruction  submits 
negligence  in  preparing  or  loading  or  dis- 
charging or  executing  the  blasti  and  that  is 
practically  the  language  of  the  petition.  We 
think  the  instruction  is  supported  by  Dowell 
V.  Guthrie,  116  Mo.  646,  22  S.  W.  893;  Id., 
99  Mo.  663,  12  S.  W.  900,  17  Am.  St  Rep. 
598.  We  do  not  think  the  authorities  cited 
by  defendant  are  applicable.  The  instruction 
does  not  submit  the  generality  that  If  the 
Jury  believe  the  defendant  was  guilty  of  neg- 
ligence, without  directing  attention  to  acts 
or  kinds  of  negligence  relied  upon.  It  re- 
quires that  tbe  negligence  must  be  found  In 


the  things  specified,  viz.,  preparing,  loading, 
or  in  discharging  the  blast  The  evidence 
had  shown  the  preparation  made  for  receiv- 
ing the  explosives,  the  loading  of  them,  the 
nature  of  the  place,  etc.  Certainly  it  would 
not  be  necessary  in  a  case  of  this  nature  to 
require  the  Jury  to  pass  upon  bow  many 
pounds  of  explosives  should  be  used. 

[E]  The  court  did  not  err  in  refusing  de- 
fendant's instructions  3,  6,  6,  7,  and  8.  The 
first  and  last  one  made  a  mere  warning  to 
deceased,  that  a  blast  was  to  be  fired  in 
time  for  him  to  have  reached  a  place  of  safe- 
ty, an  absolute  excuse  or  cure  for  all  the  neg- 
ligence charged  by  plaintiff.  No&  5,  6,  and  7 
declared,  in  terms,  that  the  seams  in  tbe  rock 
and  an  extraordinary  number  of  boles  blast- 
ed had  nothing  to  do  with  deceased's  death. 
Manifestly  these  were  all  wrong.  They  des- 
troyed plaintiff's  case  as  a  matter  of  law. 

[I,  7]  Tbe  remaining  question  is:  Did  tbe 
petition  state  a  cause  of  action?  It  Is  not 
worth  while  to  ask  at  this  stage  of  the  case 
whether  tbe  petition  was  a  model  pleading. 
The  only  proper  inquiry  Is:  Will  it  support 
a  Judgment?  Is  it  sufficient  after  verdict? 
That  It  is,  there  can  be  no  doubt  It  charges 
that  tbe  position  In  which  deceased  took 
shelter  would  have  been  safe  had  defendant 
used  due  care  in  blasting.  But,  as  plaintiff 
alleged,  defendant  negligently  prepared,  load- 
ed, and  executed  the  blast,  so  that  with  the 
use  of  the  explosives  a  large  rock  was  thrown 
against  deceased;  defendant  complains  that 
it  was  not  charged  that  deceased  was  at  a 
point  within  danger  from  such  blast,  and 
that  it  did  not  charge  a  failure  to  warn  de- 
ceased. If  there  is  anything  in  such  criti- 
cism, it  is  cured  by  the  statute  of  Jeofails. 
Section  2119,  B.  S.  1909,  subds.  8  and  9.  But 
aside  from  this,  we  think  defendant  miscon- 
strues the  effect  of  what  is  charged  in  saying 
that  the  petition  only  charged  negligence  in 
throwing  a  rock  a  great  distance  to  where 
deceased  was.  The  evident  intention  was  to 
charge  negligence  in  preparing,  loading,  and 
discharging  the  blast ;  and  the  record  of  the 
trial  itself  shows  it  was  so  understood. 
Knight  V.  Donnelly,  131  Mo.  App.  152,  110  S. 
W.  687;  McKlnney  v.  Northcutt,  114  Mo. 
App.  146,  89  S.  W.  351. 

What  we  have  said  covers  the  action  of 
the  court  in  sustaining  the  motion  in  arrest 
of  Judgment.  We  think  the  Judgment  should 
be  reversed,  and  the  cause  remanded,  with 
directions  to  reinstate  the  verdict  and  render 
Judgment  thereon.     All  concur. 


HAIiLIWEIili  V.  ORIENTAL  CEMENT  & 

PLASTER  CO. 
(Kansas  City  Court  of  Appeals.     Missonri. 

May  19,  1913.) 

Pbiwcipal    and    Aoeni    (S  .  102*) — Genebai. 
Agent— AuTHOBiTY. 

The  general  manager  of  defendant's  busi- 
ness was  directed  to  hire  plaintiff  as  a  sales- 
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man.  The  manager  had  rented  offices  for  a 
year.  He  had  charge  of  defendant's  depot  and 
storage  house,  and  had  hired  other  salesmen. 
He  had  cards  printed  stating  that  plaintiff  was 
sales  manager  of  defendant^  business,  and  be 
fixed  the  price  for  defendant's  prodnct.  Held, 
that  such  general  manager  was  defendant's  gen- 
eral agent,  and  had  authority  to  employ  plaintiff 
for  a  year. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Agent,^Cent  Dig.  H  274-27T,  847;    Dec.  Dig. 

Appeal  from  Circuit  C!ourt,  Jackaon  Coun- 
ty; Thos.  J.  Seehom,  Judge. 

Action  by  William  H.  Halllwell  against  the 
Oriental  Cement  &  Plaster  Company.  Judg- 
ment for  plalntlCF,  and  defendant  appeals. 
Affirmed. 

Glenn  B.  Donaldson  and  Cameron  L.  Orr, 
l>oth  of  ECansas  City,  for  appellant  Pence 
&  Thayer,  of  Kansas  CSty,  for  respondent 

ELLISON,  P.  J.  PlaintUTs  actton  is  for 
damages  for  breach  of  a  contract  of  employ- 
ment as  a  general  salesman  for  defendant 
a  California  corporation,  in  the  sale  of  its 
product  In  the  vldnlty  of  Kansas  City,  Mo. 
The  Judgment  in  the  trial  court  was  for  the 
plaintiff. 

It  seems  that  one  McBumey  was  defend- 
ant's agent  at  Kansas  City,  in  charge  of  its 
business,  and,  needing  a  salesman,  he  wrote 
to  defendant  at  Santa  Ana,  Cal.,  whether  be 
should  employ  plaintiff.  Defendant  tele- 
graphed back:  "Put  Halllwell  to  work; 
better  hire  HalllwelL"  Thereupon  McBumey 
employed  plaintiff,  by  written  contract,  for 
one  year,  at  $125  per  month,  with  a  stipula- 
tion for  a  second  year  conditionally,  which 
is  not  here  iuTolved.  At  the  end  of  five 
months  defendant  discharged  plaintiff,  and 
this  action  was  brought  The  court  allowed 
him  his  wages  to  the  close  of  the  year,  less 
what  was  shown  be  earned  at  other  employ- 
ment 

Tbe  question  involved  relates  to  the  au- 
thority of  McBumey.  Authority  to  employ 
plaintiff  generally,  but  for  no  stated  time,  is 
conceded.  The  controversy  is  over  the  ques- 
tion whether  he  had  authority  to  employ  him 
for  one  year,  and  to  this  there  can  be  no 
other  answer  than  that  given  by  the  circuit 
court  The  evidence  showed  McBurney  to  be 
in  charge  of  defendant's  business  generally 
in  this  vicinity  in  the  capacity  of  general 
manager.  He  rented  offices  for  defendant  in 
the  city  for  one  year,  and  the  sign  on  the 
door  read:  "Oriental  Cement  &  Plaster  Com- 
pany. W.  B.  McBurney,  Manager."  He  had 
charge  of  defendant's  depot  and  storage 
house,  and  hired  other  salesmen.  He  had 
cards  printed  of  defendant's  business,  stating 
plaintiff  to  be  sales  manager,  and  be  fixed 
the  prices  for  defendant's  product;  and  if 
it  is  to  be  assumed  that  he  performed  his 
duty,  he  reported  to  defendant  in  bis  re- 
ports of  business,  the  contract  with  plaintiff. 

We  bave  no  doubt  as  to  there  being  evi- 
dence to  Justify  the  court  in  finding  McBur- 


ney had  authority  to  employ  plaintiff  for  a 
year.  Keeping  in  mind  the  kindred  things 
above  stated  which  McBumey  did  for  defend- 
ant why  la  it  not  a  most  reasonable  and  Jus- 
tifiable Inference  that  his  authority  was  not 
only  to  employ  plaintiff,  but  for  a  reasonably 
definite  time?  He  was  their  general  agent 
in  the  Kansas  City  community,  with  author- 
ity to  do  all  things  reasonably  necessary  to 
carrying  on  defendant's  business  in  that  vicin- 
ity. Cross  V.  A.,  T.  &  &  F.  By.  Co.,  141  Mo. 
132,  42  S,  W.  675;  8.  a,  71  Mo.  App.  585. 
These  cases  show  that  it  does  not  follow,  be- 
cause an  agent  is  restricted  to  a  certain  ter- 
ritory, or  to  a  certain  kind  of  business,  be 
may  not  be  a  general  agent  "The  distinction 
between  the  two  kinds  of  agencies  is  that  the 
one  Is  created  by  power  given  to  do  acts  of  a 
class,  and  the  other  [special  agency]  by  power 
given  to  do  individual  acts  only."  Butler  v. 
Maples,  9  Wall.  766,  19  L.  Ed.  822.  To  be  a 
general  agent  one  does  not  have  to  be  one 
of  unlimited  powers.  "He  is  far  from  being 
a  universal  agent  or  a  mere  autocrat;  and 
while  Us  authority  is  not  to  be  constricted 
by  undisclosed  limitations,  it  must  on  tbe 
other  hand,  be  confined  to  such  transactions 
and  concerns  as  are  incident  and  appurtenant 
to  the  business  of  his  principal,  and  to  that 
branch  of  the  business  which  is  intrusted  to 
bis  care."    Mechem  on  Agency,  {  286. 

Confining  McBurney's  agency  within  tbe 
limits  of  these  authorities,  it  is  manifest  that 
he  was  defendant's  general  agent  in  the  man- 
agement of  its  business  in  the  Kansas  City 
territory,  and  that  the  trial  court  was  Justi- 
fied in  concluding  that  in  view  of  the  nature 
of  defendant's  business  Intrusted  to  his  care 
and  promotion,  it  was  not  an  unreasonable 
exercise  of  authority  to  hire  plaintiff  for 
one  year. 

Other  matters  argued  are  not  of  substantial 
merit  The  Judgment  was  for  the  right  par- 
ty, and  is  affirmed.    All  concur. 


COLDBTT  V.  COLLETT. 

(Kansas  CHty  Court  of  Appeals.    Missonri. 
May  19,  1913.) 

1.  DivoBOB  (I  55*)— Bight  to— Innocknob  or 
C0MP1.AINART. 

Where  l>oth  parties  to  a  marriage  were 
guilty  of  breaches  of  marital  duty  in  putting 
indignities  upon  the  other,  neither  is  entitled 
to  a  divorce. 

[Ed.    Note.— For    other    cases,    see    Divorce, 
Cent  Dig.  {  197 ;   Dec.  Dig.  {  55.*] 

2.  Divorce  ({  37*)— Deskbtion— What  Con- 
stitutes. 

While  it  is  the  duty  of  a  wife  to  submit  to 
her  husband's  choice  of  family  domicile  and 
follow  him  there,  she  is  not  bound  to  follow 
him  unless  it  is  his  wish  that  she  do  so,  and 
if  he  does  not  request  her  to  accompany  him 
she  is  not  guilty  of  desertion. 

[Ed.    Note.— For    other    cases,    see    Divorce, 
Cent  Dig.  SI  27,  107-134,  136-138;    Dec  Dig. 
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3.  DiTOBOE  (li  211,  288*)— Review— DiscEE- 

TION  OF  IiOWEB  COUBT— AlXOWAKCE   OF  AL- 

moNT  Pendente  Lite. 

The  circuit'  conrt  has  a  wide  discretion 
over  the  allowance  of  alimony  pendente  lite  or 
aoit  money,  and  unleM  aach  discretion  appears 
to  have  been  abased  it  will  not  be  interfered 
with  on  appeaL 

[B3d.  Note. — For  other  cases,  see  Divorce, 
Cent  Dig.  H  613,  769,  770;  Dec.  Dig.  S§  211, 
286;*    Appeal  and  Error,  Gent  Dig.  f  664.] 

4.  Divorce   (|   182*)— Alucont  — Fbrdknte 
IiiTB— Allowance. 

Where  neither  spouse  was  entitled  to  a  di- 
vorce, an  allowance  of  $50  suit  money  in  favor 
of  a  wife  upon  her  husband's  perfecting  his  ap- 
peal from  a  judgment  dismissing  his  petitioh 
and  his  wife's  cross-petition  is  not  an  abuse  of 
discretion,  where  it  appeared  tliat  the  wi{e  sup- 
ported the  children  and  the  husband  had  twice 
as  much  property  as  she. 

[Ed.  Note. — For  other  cases,  see  Divorce, 
Gent  Dig.  {{  668,  687,  588,  626,  638,  641,  657; 
Dec.  Dig.  I  182.*] 

Appeal  from  Clrcnlt  Court,  Vernon  County; 
B.  O.  Thurman,  Judg& 

Action  for  divorce  by  Jason  CoUett  against 
Mary  Collett,  who  filed  a  cross-petition. 
From  a  Judgment  dismissing  the  petition  and 
cross-petition,  plaintlCF  appealed,  and  except- 
ed to  that  portion  of  the  order  granting  the 
appeal  which  allowed  defendant  suit  money. 
Affirmed. 

J.  B.  Johnson,  of  Nevada,  Mo.,  for  appel- 
lant Harrey  G.  Clark,  of  Nevada,  Mo.,  for 
respondent 

JOHNSON,  J.  This  is  an  action  for  di- 
vorce begun  in  the  circuit  court  of  Vernon 
county  on  August  9,  1912.  The  ground  al- 
leged is  desertion.  Defendant  lives  in  Free- 
burg,  IIL,  and  was  served  by  publication. 
She  appeared  and  filed  an  answer  and  cross- 
petition,  alleging  indignities,  drunkenness, 
and  desertion  as  grounds  on  which  she  should 
be  granted  a  decree.  After  bearing  the  evi- 
dence the  court  refused  to  grant  a  divorce 
to  either  party,  and  entered  Judgment  dis- 
missing the  petition  and  cross-petition. 
Plaintiff  appealed.  In  the  order  granting 
tbe  appeal  the  court  allowed  defendant  $60 
snit  money.  Plaintifl  excepted  to  and  ap- 
pealed from  this  order. 

The  parties  were  married  in  1876,  and  have 
bad  two  children — a  daughter,  long  deceased, 
and  a  son,  who  is  15  years  old  and  living 
with  his  motlier.  Plaintiff  was  a  railway 
freight  conductor,  and  spent  but  little  of  his 
time  at  home.  We  infer  from  the  evidence 
that  during  the  first  25  years  of  their  mar- 
ried life  his  Intercourse  with  his  family  was 
i»nfined  to  occasional  and  brief  visits.  He 
contributed  to  their  support,  but  defendant 
was  the  mainstay  of  the  family.  She  and 
her  children  lived  on  a  farm  of  60  acres 
near  Freeburg,  owned  by  her  father,  who 
died  in  1907,  leaving  the  farm  to  her.  (Plain- 
tllTs  father  died  in  1902,  leaving  him  a  farm 
of  100  acres  in  Vernon  county.     About  'this 


time  he  quit  the  railway  service  and  lived 
with  his  wife  and  her  father  until  1906,  when 
he  went  to  live  alone  on  his  farm  In  Vernon 
county.  He  did  not  offer  to  take  his  family 
with  him,  for  the  reason  that  the  place  in 
its  unimproved  condition  was  not  suitable 
for  their  residence.  He  remained  in  Vernon 
county  three  years,  and  had  a  stroke  of  pa- 
ralysis, from  which  he  partially  recovered. 
Defendant  went  to  see  him,  and  he  returned 
with  her  to  Freeburg,  and  remained  there 
two  years.  Then  he  came  back  to  Vernon 
county  alone,  and  h(|s  been  living  there  on 
his  farm  ever  since.  He  states  he  asked  de- 
fendant to  accompany  him  and  live  with  him 
on  his  farm,  and  that  she  refused  on  the 
ground  of  Iier  attachment  to  her  lifelong 
home,  and  it  is  upon  this  alleged  request  and 
refusal  that  he  founds  his  claim  of  desertion. 
Defendant  denies  that  any  such  request  oc- 
curred, and  we  think  her  testimony  on  this 
point  is  supported  by  the  clear  weight  of  all 
the  evidence,  which  shows  that  plaintiff  left 
h|s  wife  out  of  the  desire  to  be  separated 
from  her,  a  desire  which  she  also  entertained. 

[1]  The  apparent  fact  is  that  this  couple 
had  Uved  apart  so  continuously  In  their  youth 
as  to  become  estranged,  and  when  they  did 
finally  attempt  to  live  together  they'  found  the 
association  to  be  impossible  and  Intolerable. 
Discord  ruled  their  home,  and  caused  them  to 
quarrel,  and  even  fight,  over  the  most  trivial 
things.  Both  were  adepts  in  connubial  dis- 
putation, and  they  were  evenly  matched  in 
physical  contests.  Neither  treated  the  other 
with  kindness  and  affection,  and  neither 
should  prevail  in  this  action.  A  party  to  a 
proceeding  of  this  character,  to  be  entitled 
to  a  decree  of  divorce,  must  show,  not  only 
that  he  is  an  injured  party,  but  also  that 
he  is  Innocent  of  a  breach  of  marital  duty. 
Defendant  suffered  many  indignities  from 
her  spouse,  but  she  repaid  him  In  kind, 
and  frequently  was  the  agressor.  The  same 
may  be  said  of  plaintiff.  It  was  "six  of  one 
and  half  a  dozen  of  the  other,"  and  they 
finally  separated  from  mutual  exhaustion 
and  disgust 

[2]  Counsel  for  plaintiff  point  to  the  time- 
honored  duty  of  the  wife  to  follow  her  hus- 
band wheresoever  he  may  choose  to  go,  to 
live  with  him  and  abide  by  his  fortunes  in 
sickness  and  health,  in  poverty  and  riches, 
and  to  make  his  will  her  law,  where  it  is 
not  in  conflict  with  the  law  of  God  (Mes- 
senger V.  Messenger,  56  Mo.  loc.  dt  335), 
and  say  that  since  defendant  did  not  follow 
her  husband  to  Vernon  county  she  deserted 
him.  She  was  not  bound  to  follow  him  if 
he  wished  to  go  without  her  and  to  live  in 
peace  alone,  and  a  wife  cannot  be  said  to 
have  deserted  her  husband  unless  she  re- 
fuses compliance  with  his  wish  that  she  shall 
follow  him.  The  evidence  fails  to  sustain 
tbe  charge  of  desertion,  and  If  it  did  still  we 
would  approve  the  Ju(^;ment,  on  the  ground 
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that  plaintiff  has  not  shown  himself  to  be  an 
innocent  party. 

[3,4]  There  is  no  merit  in  the  point  that 
the  court  erred  in  the  allowance  of  suit 
money.  The  subject  of  the  allowance  of  ali- 
mony pendente  lite  or  suit  money  Is  one  over 
which  the  drcnlt  judge  is  allowed  a  wide 
discretion,  and  we  do  not  interfere  In  such 
matters  unless  it  clearly  appears  that  such 
discretion  has  been  abused.  State  ex  rel.,  ▼. 
Seddon,  93  Mo.  620,  6  S.  W.  342;  Robertson  t. 
Robertson,  137  Mo.  App.  83,  119  S.  W.  533. 
After  giving  due  consideration  to  the  pecun- 
iary circumstances  of  the  respective  parties, 
we  are  satisfied  that  the  order  falls  within 
a  proper  exercise  of  judicial  discretion,  and 
it  win  not  be  disturbed. 

Finally,  it  is  urged  that  error  was  commit- 
ted in  admitting  in  evidence  certain  deposi- 
tions offered  by  defendant;  but  the  point 
must  be  ruled  against  plaintiff,  under  the 
rule  applied  by  this  court  in  the  case  of 
Abbott  V.  Mining  Co.,  112  Mo.  App.  loa  cit 
654,  87  S.  W.  110. 

The  judgment  is'  affirmed.    All  concur. 


OIDHAM  V.  SUPREME  LODGE,  MODERN 

BROTHERHOOD  OF  AMERICA. 

(Kansas  City  Court  of  Appeals.     Missouri. 

May  19,  1913.) 

1.  Insubanob  (J  693*)— Mhtuai,  BENEFrr  Iw- 
8T7BANCE  —  Validity  of  By-Law  —  Forfxi- 
TUBB  FOB  Nonpayment  of  Due&" 

A  provUion  in  the  constitution  and  by-laws 
of  a  fraternal  benefit  society  for  prompt  pay- 
ment of  dues  and  assessments,  and  for  suspen- 
sion ipso  facto  for  failure  to  pay,  is  valid. 

[Ejd.  Note. — For  other  cases,  see  Insurance,' 
Cent  Dig.  g  1833 ;    Dec.  Dig.  i  693.*] 

2.  Insubance  (I  756*)— Mutual  Benefit  In- 
BUBANCE— Payment   of   Dues— Waivbb   or 

FOBFEITUBE   FOB   NONPAYMENT. 

A  fraternal  benefit  society  may  waive  its 
right  to  forfeit  or  suspend  a  member  for  non- 
payment of  dues ;  and  where  plaintiff's  intes- 
tate had  frequently  or  customarily  failed  to  pay 
his  dues,  and  they  had  been  paid  for  him  by 
the  local  lodge,  with  the  knowledge  and  sanc- 
tion of  the  general  officers  of  the  lodge,  which 
accepted  arrears  and  reinstated  him  a  few  days 
before  his  death,  there  was  a  waiver  of  the 
right  to  forfeit  the  certificate  for  nonpayment 
of  dues. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  {§  1007-1916 ;   Dec.  Dig.  i  755.*J 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; W.  A.  Powell,  Judge. 

Action  by  Cora  B.  Oldham  against  the  Su- 
preme Lodge,  Modern  Brotherhood  of  Ameri- 
ca. Judgment  for  plaintiff,  and  defendant 
appeals.    Affirmed. 

Sparrow,  Page  &  Rea,  of  Kansas  City,  for 
appellant  B.  C.  Hamilton  and  John  F. 
Thlce,  both  ot  Independence,  for  respondent 

ELLISON,  J.  PlaintlfTs  action  is  on  a 
certtflcate  of  life  insurance  issued  to  her 
husband  In  his  lifetime.  She  recovered  judg- 
ment in  the  trial  court 


Deceased's  benefit  certificate  was  issued  In 
September,  1907,  at  defendant's  Independ- 
ence, Mo.,  lodge.  He  took  ^ck  on  the  IStb 
of  March,  1910,  and  died  in  two  weeks  there- 
after. The  members  were  required  to  pay 
monthly  assessments  to  the  mortuary  fund. 
These  assessments  were  levied  the  montli 
preceding  their  collection,  and  notice  was 
given  to  each  member,  and  they  were  re- 
quired to  be  paid  before  the  end  of  the  month 
succeeding  their  levy.  The  members  were 
also  required  to  pay  each  month,  without 
notice,  a  per  capita  tax,  and  also  a  payment 
to  a  reserve  fund.  If  the  member  failed  to 
pay  any  of  these  dues,  he  became  suspended 
Ipso  facto.  He  might,  however,  become  re- 
instated, if  In  good  health,  at  any  time  with- 
in 60  days,  by  paying  back  dues.  During  the 
years  1908  and  1909  deceased  customarily, 
or  at  least  frequently,  failed  to  pay  his  dues ; 
but  no  forfeiture  was  had,  for  the  reason 
that  the  secretary  of  the  local  lodge  would 
pay  them  for  him  out  of  the  funds  of  the 
local  lodge  by  forwarding  to  the  Supreme 
Secretary  of  the  grand  lodge,  and  deceased 
would  at  a  convenient  season  pay  to,  or  re- 
imburse, the  secretary.  But  on  EVbruary 
10,  1910,  deceased  having  failed  to  pay  the 
January  assessment,  the  secretary  of  the 
local  lodge  reported  him  suspended  for  such 
failure.  Afterwards,  in  the  same  month,  de- 
ceased paid  the  secretary,  and  in  his  re- 
mittance to  the  grand  lodge  on  March  10th 
he  showed  deceased  reinstated,  but  that  he 
was  again  suspended  for  failure  to  pay  the 
assessments  for  February.  Deceased  was 
taken  with  his  mortal  sickness  March  13th, 
and,  as  already  said,  died  (March  26th)  two 
weeks  thereafter.  But  before  his  death,  on 
March  21st,  he  paid  his  back  dues  and  was 
reinstated,  and  this  status  was  so  acknowl- 
edged by  the  grand  lodge  on  Mardi  24th. 
When  the  grand  lodge  was  informed  that  de- 
ceased was  sick  when  last  payment  and  re- 
instatement was  had,  and  that  be  died  in 
five  days  thereafter,  it  repudiated  the  re- 
instatement and  offered  to  return  the  pay- 
ment 

[1]  That  the  constitution  and  by-laws  of  a 
fraternal  benefit  society  may  provide  for 
prompt  payment  of  dues  and  assessments,  and 
for  suspension  ipso  facto  for  failure  to  pay, 
cannot  be  questioned;  for  prompt  payments 
are  necessary  to  the  existence  and  prosperity 
of  such  societies.  Westerman  ▼.  Supreme 
Lodge,  196  Mo.  670,  724,  94  S.  W.  470,  5  U 
R.  A.  (N.  S.)  1114 ;  McMahon  y.  Maccabees, 
151  Mo.  522,  52  S.  W.  384.  Neither  can  it  be 
doubted  that  such  society,  by  a  course  of 
conduct  in  its  dealing  with  one  of  its  mein- 
bers,  may  waive  its  right  of  suspension  or 
forfeiture.  Burke  v.  Grand  Lodge,  136  Mo. 
App.  450,  118  S.  W.  493;  Andre  v.  Modern 
Woodmen,  102  Mo.  App.  877,  76  S.  W.  710; 
Godwin  T.  K.  L.  of  S.,  166  Mo.  App.  289,  148 
S.  W,  980. 

[2]  Therefore  the  only  question  involved  in 
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tbls  controversy  Is  whether  such  a  course  of 
dealing  was  had  by  the  society  with  deceased 
as  to  reasonably  lead  him  to  believe  and 
expect  that  the  strict  requirements  as  to 
payment  of  dues  would  be  demanded  of 
him.  The  evidence  undoubtedly  tended  to 
establish  deceased's  ntany  failures  to  pay, 
.  and  of  the  local  lodge  paying  for  him  and  not 
exacting  a  forfeiture.  It  further  tended  to 
show  that  defendant,  through  its  general 
officers,  knew  of  these  defaults,  and  that  It 
sanctioned  the  acts  of  the  secretary  of  the 
local  lodge  in  paying  for  him.  It  was  shown 
that  Ledru  Sllvey  was  state  manager  for  de- 
fendant, and  that  he  had  knowledge  of  the 
acts  of  deceased  and  the  local  lodge  in  ref- 
erence to  his  dues,  and  approved  the  same. 
These  questions  were  submitted  to  the  jury, 
and  the  verdict  puts  the  case  well  within  the 
settled  rule  of  law  which  we  have  stated 
above. 

That  Sllvey  was  shown  to  be  defendant's 
agent,  and  that  his  knowledge  was  defend- 
ant's knowledge,  and  that  the  course  of 
conduct  of  the  secretary  of  the  local  lodge 
as  to  neglect  in  payment  of  dues  was  known 
to  defendant's  general  officers,  and  that  It 
win  not  be  allowed  to  suddenly  turn  upon 
deceased  In  his  last  sickness  and  demand  a 
forfeiture  on  account  of  the  same  conduct  it 
bad  customarily  forgiven  and  overlooked,  is 
determined  by  authorities  supra  and  by  our 
Supreme  Court  in  McMahon  v.  Maccabees, 
181  Mo.  522,  52  S.  W.  884,  and  by  the  Courts 
of  Appeals  in  Edmonds  v.  Modern  Woodmen, 
125  Mo.  App.  214,  219,  102  S.  W.  601,  and 
Sbartle  v.  Modem  Brotherhood,  139  Mo.  App. 
433,  440,  122  S.  W.  1139. 

The  Judgment  must  be  affirmed.  All  con- 
enr. 


LOMBARD  V.  SILLS  et  aL 

(Kansas  City  Court  of  Appeals.    MissonrL 
May  19,  1913.) 

Bbokebs  (I  64*)— Right   to  CoinnsaiowB— 

ABILITT  or  PUBCHASEB  TO  PERFOBM. 

While  an  owner  of  land,  who  employs  a 
broker  to  procure  a  purchaser  therefor,  may 
reject  any  person  procured  by  the  broker  not 
having;  the  financial  ability  to  purchase,  or  to 
answer  in  damages  for  failure  to  perfonn  his 
contract,  if  the  owner  accepts  a  person  so  pro- 
cnred,  and  enters  into  a  contract  of  sale,  the 
broker  is  entitled  to  his  commissions,  irrespec- 
tive of  the  purchaser's  financial  ability,  where 
the  broker  is  not  guilty  of  fraud  or  imposition, 
and  bis  contract  does  not  condition  his  right  to 
commissions  on  the  purchaser's  ability. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  Si  75^1 ;   Dec.  Dig.  {  54.*] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;   Jas.  B.  Goodrich,  Judge. 

Action  by  J.  P.  Lombard  against  Albert 
M.  Sills  and  others.  Judgment  for  defend- 
ants on  their  counterclaim,  and  plaintiff  ap- 
peals.   Affirmed. 


McCune,  Harding,  Brown  ft  Murphy  and 
Spencer  F.  Harris,  all  of  Kansas  City,  for 
appellant.  Ball  ft  Ryland,  of  Kansas  City, 
for  respondents. 

ELLISON,  J.  Plaintiff's  action  la  to  re- 
cover $500,  the  amount  of  a  deposit  left 
with  defendants  in  a  proposed  real  estate 
deal.  Defendants  are  partners  in  the  real 
estate  brokerage  business,  and  they  filed  a 
counterclaim  for  the  same  amount  as  com- 
mission alleged  to  be  due  them  from  plain- 
tiff on  account  of  such  deal.  The  deposit 
was  conceded,  and  the  conjxoversy  is  over 
plaintiff's  liability  to  defendants  for  a  com- 
mission. The  trial  court  considered  that  the 
case  made  entitled  defendants  to  a  commis- 
sion, and  therefore  i)eremptorily  directed  a 
verdict  for  plaintiff  for  the  deposit,  and  for 
defendants.  In  the  same  amount,  on  their 
counterclaim  for  commission;  the  result  be- 
ing that  plaintiff  was  held  to  be  liable  for 
the  commission,  which,  being  of  the  same 
amount  as  the  deposit  in  defendants'  hands, 
left  the  findings  neutralizing  or  offsetting 
each  other..  Plaintiff  appealed. 

The  question  presented  is  whether  plain- 
tiff is  liable  to  defendants  for  a  commission. 
It  seems  that  plaintiff  engaged  defendants 
to  procure  an  exchange  of  certain  of  his 
real  property,  and  that  defeddants  procured 
W.  J.  Lentell,  with  whom  plaintiff  personally 
entered  into  a  written  contract  of  exchange. 
The  contract  provided  that  the  property  of 
each  party  should  be  free  of  Incumbrances 
save  those  mentioned.  As  the  case  now  pre- 
sents itself,  these  need  not  be  set  out  or  be 
referred  to  further.  The  effect  of  the  find- 
ing that  plaintiff  was  entitled  to  recover  the 
amouut  of  his  deposit  from  defendants  is 
that  the  deal  failed  of  consummation  on  ac- 
count of  Lentell,  and  not  plaintiff;  an^  the 
sole  question  is  as  to  defendants'  right  to  a 
commission  for  procuring  Lentell,  who  en- 
tered into  the  contract  with  plaintiff.  The 
ground  of  the  latter's  avoidance  of  his  agree- 
ment to  pay  the  commission  is  that  Lentell 
was  not  financially  able  to  respond  in  dam- 
ages to  plaintiff  for  failure  to  perform.  The 
contract  did  not,  in  terms,  condition  defend- 
ants' right  to  a  commission  on  Lentell's 
financial  ability.  It  set  out  the  agreement 
in  detail  between  plaintiff  and  Lentell,  and 
that  plaintiff  agreed  to  pay  defendants,  "ids 
agents,  $500  as  commission  in  the  transac- 
tion." 

But  plaintiff  insists  that  this  provision 
must  be  considered  in  the  light  of  the  law, 
as  determined  in  this  state,  allowing  a  real 
estate  broker  a  commission  only  when  he 
produces  a  man  who  is  able  to  make  the 
purchase  or  respond  in  damages  if  he  fails 
to  do  so.  It  is  the  law,  stated  In  a  great 
number  of  cases,  that  it  is  requisite  to  the 
earning  of  a  commission  that  the  purchaser 
produced   to   the   vendor   principal  by   the 
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agent  must  be  one  who  Is  finandally  capable 
of  making  the  purchase,  or  to  respond  In 
damages  to  the  vendor  If  be  falls  to  do  so. 
Goldsberry  v.  Eades,  161  Mo.  App.  8,  142  S. 
W.  1080;  Hayden  v.  GrlUo,  35  Mo.  App.  647; 
Love  V.  0\rens,  31  Mo.  App.  501,  510;  Ger- 
bart  v.  Peck,  42  Mo.  App.  644,  651 ;  Brauck- 
man  v.  Lelghton,  60  Mo.  App.  38,  42;  Ghlp- 
ley  T.  Leathe,  60  Mo.  App.  15^  20.  But  In 
these  cases,  and  others  of  like  character, 
there  Is  nothing  said  which  prevents  the  ven- 
dor from  accepting  the  purchaser  produced, 
as  filling  the  agent's  contract,  and  entering 
into  a  contract  of  sale  with  him.  The  ques- 
tion 1b  an  Important  one,  and  received  care- 
ful consideration  by  the  trial  Judge,  who 
stated  that  he  bad  not  found  a  case  In  this 
state  in  which  the  matter  had  been  discuss- 
ed. The  nearest  approach,  he  stated,  was  in 
Wright  V.  Brown,  68  Mo.  App.  577,  583, 
where,  in  the  course  of  the  opinion,  it  is 
said  that,  "when  the  purchaser  is  accepted 
and  the  contract  executed,  the  principal  can- 
not be  beard  to  say,  when  the  agent  calls 
on  him  for  compensation,  that  'you  did  not 
produce  a  purchaser  who  was  financially 
able  to  i>erform  the  contract,  and  respond 
in  damages  in  case  of  nonperformance  by 
blm,  and  therefore  I  owe  you  nothing  for 
your  services.'"  But  the  trial  Judge  re- 
marked tliat  this  statement  was  somewhat 
clouded  by  the  further  observation  in  the 
opinion  that,  "when  tbe  purchaser,  in  a  case 
of  this  kind,  has  performed  (italics  ours)  the 
contract,  the  question  of  his  primary  re- 
sponsibility la  eliminated  from  the  contro- 
versy." 

There  is  ample  authority  for  the  position 
that  tbe  broker  "Is  entitled  to  his  commis- 
sion upon  the  execution  of  a  contract  be- 
tween the  vendor  and  vendee,  in  the  absence 
of  a  stipulation,  express  or  implied,  making 
his  right  to  compensation  depend  upon  the 
performance  of  the  contract  by  the  purchas- 
er." 19  Cyc.  243,  270,  271;  Moore  v.  Irwin, 
89  Ark.  289,  116  S.  W.  6ffi,  20  L.  B.  A.  (N. 
S.)  1168,  and  notes,  131  Am.  St.  Bep.  97; 
Alt  V.  Doscher,  102  App.  Dlv.  344,  92  N.  Y. 
Supp.  439,  affirmed  186  N.  T.  566,  79  N.  E. 
1100;  Brady  v.  Foster,  72  App.  Div.  416, 
75  N.  Y.  Supp.  994;  Bice  v.  Mayo,  107  Mass. 
560;  Leuschner  v.  Patrick  (Tex.  Civ.  App.) 
103  S.  W.  664.  On  the  other  band,  it  is  held 
by  courts  of  high  standing  and  authority 
that  the  production  of  a  person  by  the  broker 
to  the  vendor  as  a  purchaser  is  an  Implied 
representation  that  he  is  flnanciallv  able  to 
make  the  purchase,  and  that  the  mere  sign- 
ing of  a  contract  of  purchase  by  the  vendor 
would  not  rebut  that  implication.  Butler  t. 
Baker,  17  R.  I.  582,  23  Atl.  1019,  33  Am.  St 
Rep.  897.  But  that  case  concedes,  and  it 
could  not  well  do  less,  that  a  vendor  may 
accept  the  person  produced,  even  though  he 
were  not  of  present  financial  ability  to  make 
the  purchase. 


Two  things  are  ao  self-evident  that  tfaey 
may  be  regarded  as  acknowledged  by  all: 
One  is  ttiat  tbe  vendor  may  reject,  without 
liability  to  the  agent,  any  person  produced 
by  the  latter  who  is  not  able  to  make  the 
purchase;  the  other,  tliat  he  may  accept 
such  person.  And  the  qnestton  in  any  given 
case  is :  What  has  been  done  by  the  vendor? 
We  think  the  better  rule — the  rule  which 
can  be  given  the  most  practical  am>llcatlon — 
Is  that  when  the  agent  presents  a  purchaser 
to  the  vendor,  and  the  latter  enters  Into  a 
contract  with  him,  selling  Mm  the  property 
on  terms  mutually  agreed  upon,  he  accepts 
him  as  a  purchaser,  and  accepts  the  service 
of  the  agent  as  performance  of  the  agent's 
contract.  Otherwise,  in  all  except  cash  sales, 
when  Is  it,  and  how  is  it,  to  be  determined 
that  the  purchaser  had  been  accepted?  If 
there  are  deferred  payments,  and  he  falls  on 
the  last  one,,  does  that  deprive  the  agent  of 
his  commission?  Except  in  cash  sales,  it  is 
imreasonable  and  impracticable  to  say,  when 
an  agent  produces  a  purchaser,  he  impliedly 
warrants  that  If  tbe  vendor  will  accept  him, 
and  make  the  sale  to  him,  he  is  financially 
able  to  comply  with  the  terms  of  the  sale. 
Many  complications  and  much  injustice 
would  result  from  such  rule.  In  many  in- 
stances, perhaps  the  major  part,  the  pur- 
chaser produced  has  not  a  present  financial 
ability  to  buy.  He  agrees  with  the  vendor 
for  deferred  payments,  when  he  hopes  to 
have  the  money  from  his  earnings,  or  ex- 
pects to  secure  It  from  other  sources.  These 
are  matters  for  the  consideration  of  the 
vendor.  He  may  protect  and  secure  himself 
by  his  contract,  and  when  he  enters  into 
such  contract  it  ought  to  be  taken,  nothing 
appearing  to  the  contrary,  that  he  has  ac- 
cepted the  service  of  the  agent  as  performed. 
In  all  of  this  we,  of  course,  assume  that  the 
agent  has  not  been  guilty  of  fraud  or  impo- 
sition on  bis  principal. 

The  result  is  to  aflirm  the  judgment  All 
concur. 


NELSON   V.    KANSAS    CITY. 

(Kansas  City  Court  of  Appeals.     Missouri. 

May  19,  1913.) 

1.  Municipal  Coepobations  (|  733*)— Gov- 
ernmental AND  MiNISTEBIAL  CAPACITIES— 
LlABILITT. 

A  city  acta  in  a  governmental  and  minis- 
terial capacity  in  the  improvement  of  its  pub- 
lic streets,  and  it  is  not  civilly  liable  for  acts 
performed  in  its  governmental  capacity,  but  is 
liable  for  injuries  resulting  from  a  negligent 
construction  or  maintenance  of  the  improve- 
ment 

[Ed.  Note.— For  other  cases,  see  Municipal 
CorporaUons,  Cent  Dig.  H  1547-1549,  1561; 
Dec.  Dig.  i  733.*] 

2.  Municipal  Cobpobationb  (8  783*)— Gov- 
ernmental AND  Ministerial  Gapacitibs — 
LiARiLrrT. 

Where  the  construction  of  a  catch-lutsin 
and  auxiliary  depression  in  the  line  of  tbe  usual 
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path  of  pedestrians  was  not  parsuant  to  any 
legislative  action  or  part  of  a  general  plan  of 
street  Improvement  adopted  by  the  city,  but  the 
onusp*!  location  was  selected  by  the  city  en- 
gineer, the  city  was  liable  for  injories  to  a  pe- 
destrian caused  by  the  negligent  construction 
of  the  basin  and  depression,  for  the  act  of  the 
city  engineer  was  ministeriaL 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations.  Cent  Dig.  (I  1647-1549,  1661; 
Dec.  Dig.  I  733.*} 

3.  Municipal  Corporations  (f  742*)  — 
Street  Ivproveuxnts—Neoligkncb— Ques- 
tion FOB  JUBT. 

Whether  a  city,  constructing  a  catch-basin 
and  auxiliary  depression  in  the  line  of  the  usual 
path  of  pedestrians,  was  guilty  of  actionable 
negligence  and  liable  for  injuries  to  a  pedestri- 
an cansed  thereby  held,  under  the  evidence,  for 
the  jury. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §|  1660,  1563;  Dec. 
Dig.  i  742.»i 

Appeal  from  Circuit  Court,  JaCkson  Coun- 
ty ;   Walter  A.  Powell,  Judge. 

Action  by  IiiUlan  Nelson  against  Kansas 
City.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

A.  F.  Evans,  J.  W.  Gamer,  and  A.  F. 
Smith,  all  of  Kansas  dty,  for  appellant. 
Kimbrell  &  Wblte,  of  Kansas  City,  for  re- 
spondent 

JOHNSON,  J,  Plaintiff  sued  to  recover 
damages  for  personal  injuries  sustained  by 
falling  on  one  of  the  public  streets  of  Kansas 
City.  The  Injury  occurred  December  3,  1910, 
at  10  o'clock  p.  m.,  at  the  intersection  of 
Fourteenth  and  Locust  streets.  The  peti- 
tion alleges  that  defendant  "carelessly  and 
negligently  permitted  a  depression  and  exca- 
vation to  be  and  remain  In  said  public 
streets  at  a  point  on  said  streets  near  the 
northeast  comer  of  the  intersection  of  the 
streets  aforesaid  and  in  the  line  of  travel  of 
persons  going  along  the  sidewalk  on  the 
north  side  of  Fourteenth  street  and  crossing 
directly  across  to  the  northwest  comer  of 
the  intersection  of  said  streets,  and  that  de- 
fendant on  the  date  last  above  mentioned, 
and  for  a  long  time  prior  thereto,  permitted 
the  street  at  said  Intersection  to  be  and  re- 
main dark  and  improperly  lighted,  and  that, 
on  account  of  the  things  hereinbefore  stated, 
the  aald  street  at  said  Intersecting  point 
was  in  a  condition  dangerous  and  unsafe  to 
travelers  along  and  upon  said  street;  that 
said  unsafe  and  dangerons  condition  of  the 
ptreets,  as  hereinbefore  set  forth,  was  well 
known  to  defendant,  or  defendant,  by  the  ex- 
ercise of  reasonable  care,  might  have  known 
thereof  a  sufficient  length  of  time  before 
the  injury  to  plaintiff,  as  hereinabove  set 
forth,  to  have  repaired  said  street  and  thus 
avoided  the  Injury  to  plalntlfT."  The  answer 
Is  a  general  denial  and  a  plea  of  contribu- 
tory negligence.  Plaintiff  recovered  judg- 
ment In  the  circuit  court  for  |750,  and  de- 
fendant appealed. 

The  place  of  the  Injury  la  In  a  thickly  set- 


tled part  of  the  dty.  Both  Locust  and  Four- 
teienth  streets  were  paved  with  asphalt  and 
had  granitoid  sidewalks.  Plaintiff  and  her 
husband  were  traveling  westward  along  the 
sidewalk  on  the  north  side  of  Fourteenth 
street  Tbey  walked  abreast,  and  she  was 
on  the  north  side.  At  the  crossing  of  Locust 
street  she  stepped  from  the  curb  to  the  as- 
phalt pavement  Into  a  depression  In  front  of 
a  catch  basin  and  fell  to  the  pavement,  re- 
ceiving the  Injuries  for  which  she  claims 
damages.  She  was  on  the  crossing.  In  the 
line  of  the  sidewalk,  and,  of  course,  In  the 
usual  path  of  pedestrian  travel  on  that  side 
of  Fourteenth  street  There  was  an  old 
medium-sized  tree  at  the  comer  and  in  the 
sidewalk  space.  Three  feet  north  of  the  tree 
was  the  south  end  of  the  cover  of  the  catch 
basin.  The  opening  of  the  basin  faced  west 
and  was  in  the  curb  line.  The  depth  of  the 
opening  from  the  surface  of  the  sidewalk  was 
16  inches,  and  there  was  a  sloping  depres- 
sion In  the  pavement  towards  the  opening; 
the  beginning  of  the  slope  at  Its  south  end  be- 
ing about  midway  between  the  basin  cover 
and  the  tree.  From  that  point  to  the  tree 
the  elevation  of  the  curb  and  sidewalk  above 
the  pavement  at  the  crossing  was  five  or  six 
Inches.  The  night  was  clear,  and  there  were 
street  lights  .near  that  Intersection,  but  the 
evidence  of  plaintiff  describes  the  lights  as 
beli\g  very  dim  and  the  place  so  dark  that 
she  did  not  observe  the  catch-basin  nor  the 
depression  in  front  of  It  She  stepped  down 
a  distance  of  14  or  15  Inches  Into  the  con- 
cavity when  she  was  expecting  to  take  a 
step  of  five  or  six  Inches  to  a  level  surface. 
She  was  not  familiar  with  that  comer  and 
did  not  know  the  catch-basin  was  there. 
Uncontradicted  evidence  shows  that  the 
catch-basin  was  of  the  type  and  dimensions 
In  general  use  over  the  city,  and  that  the  de- 
pression In  front  of  the  opening  was  of  the 
usual  constraction  and  depth.  But  the  evi- 
dence of  plaintiff  tends  to  show  that  this 
partlealar  basin  was  put  In  an  unusual  place; 
that  generally  they  were  placed  at  sidewalk 
comers,  or  on  the  other  side  of  the  cross  side- 
walk line,  while  In  this  Instance  the  basin 
not  only  was  inside  the  sidewalk  space  but 
was  In  the  middle  of  the  pathway  pedestrians 
traveling  on  the  north  side  of  Fourteenth 
street  were  Invited,  and  might  be  expected, 
to  follow. 

One  of  defendant's  witnesses,  the  chief 
draftsman  in  the  office  of  the  city  engineer, 
testified  on  cross-examination:  "Q.  Who  de- 
termines whether  or  not  these  basins  shall 
be  placed  In  the  line  of  travel  along  the  walk 
or  shall  be  placed  at  the  corner  or  out  of 
reach  of  the  line  of  travel,  who  determines 
that?  A.  The  engineer.  Q.  That  Isn't  done 
by  ordinance  of  the  city?  A.  No,  sir;  It  lo- 
cates It  at  the  corner  and  It'p  optional.  Q. 
Then  the  engineer  uses  his  Judgment?  A. 
Yes,  sir.  Q.  Are  they  placed  in  the  line  of 
travel  In  the  sidewalk  as  It  here  appears  In 
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other  places  In  the  city?  A.  Why,  soiqe- 
timea  Q.  For  what  reason?  A.  Well,  may- 
be for  the  same  reason  that  It  was  placed 
there.  Q.  What  reason  do  you  give  for  plac- 
ing that  there?  A.  At  the  time  that  basin 
was  built,  there  was  a  big  tree  Just  north  of 
the  present  location  of  the  basin.  Q.  And  It 
was  to  keep  from  cutting  underneath  that 
tree  or  removing  the  tree  that  this  was  plac- 
ed In  the  line  of  travel?  A.  That's  my  opin- 
ion of  it  Q.  There  was  no  reason  present 
here,  from  your  examination,  why  that 
couldn't  have  been  placed  at  this  comer  by 
the  removal  of  the  tree?  A.  Yes,  sir;  It 
couldn't  have  been  placed  at  that  corner.  Q. 
Why?  A.  The  topography  of  the  ground 
wouldn't  have  taken  In  the  water.  »  «  • 
Q.  Is  there  any  reason  why  It  couldn't  be 
placed  further  north?  A.  At  the  time  I 
think  there  was  a  big  tree  there.  Q.  There 
was  no  reason  as  to  perfect  drainage  why 
this  couldn't  have  been  placed  out  of  the  line 
of  that  sidewalk,  was  there?  A.  It  could 
have  been  placed  further  north;   yes,  sir." 

The  only  error  assigned  Is  that  the  court 
erred  in  refusing  to  give  the  Jury  a  per- 
emptory Instruction  to  find  for  the  defend- 
ant The  contention  of  counsel  for  defend- 
ant Is  that  the  most  that  may  be  said  in  fa- 
vor of  plaintiff's  position  Is  that  her  Injury 
resulted  from  a  danger  Inherent  In  a  general 
plan  of  street  Improvement  prescribed  by  the 
legislative  branch  of  the  city  government 
and  consequently  Is  one  for  which  she  can 
have  no  recourse  against  the  city. 

[1]  The  rule  Is  well  settled  that  In  the  Im- 
provement of  its  public  streets  a  city  acts  in 
two  capacities,  governmental  and  ministerial 
(Ely  V.  St  liouls,  181  Mo.  loa  dt  729,  81  S. 
W.  168),  and  cannot  be  punished  In  damages 
for  acts  performed  In  its  legislative  or  gov- 
ernmental capacity  (Hays  v.  City,  159  Mo. 
App.  431,  141  S.  W.  3;  Gallagher  v.  Tipton, 
133  Mo.  App.  557,  113  S.  W.  674),  bnt  may  be 
held  liable  for  injurious  results  of  acts  re- 
lating to  the  improvement  and  maintenance 
of  public  streets  which  are  of  a  ministerial 
character.  As  we  said  in  Gallagher  v.  Tip- 
ton, supra:  "If  an  injury  results  from  a  dan- 
ger inherent  in  the  plan  adopted,  the  city  is 
not  liable.  But  if  the  danger  has  arisen  from 
negligent  construction  or  maintenance  of  the 
plan,  It  is  liable." 

[2]  The  evidence  clearly  shows  that  the 
construction  of  the  basin  and  auxiliary  de- 
pression in  the  very  midst  of  the  passageway 
for  pedestrians  was  not  pursuant  to  any  leg- 
islative action  nor  a  part  of  a  general  plan 
of  street  improvement  adopted  by  the  city. 
The  unusual  location  was  selected  by  the 
dty  engineer,  and  his  selection  was  purely  a 
ministerial  act 

[3]  It  was  for  the  Jury  to  determine  wheth- 
er the  constiructlon  and  maintenance  of  a  de- 
pression of  that  character  at  such  a  place 
was  negligence.  That  it  increased  the  haz- 
ard to  pedestrians,  especially  at  night  when 


the  lights  were  poor,  la  hardly  a  debatable 
proposition.  The  only  excuse  the  engineer 
had  for  putting  it  there  was  that  to  place  it 
on  either  side  of  the  traveled  way  would 
have  Involved  the  sacrifice  of  a  shade  tree. 
Manifestly  such  loss  should  not  be  weighed 
in  the  balance  with  the  necessity  for  protect- 
ing human  life  and  limb.  The  gravamen 
of  the  action  is  the  negligent  breach  of  a 
ministerial  duty,  and  the  evidence  of  plain- 
tiff discloses  a  good  cause. 

We  are  putting  this  dedsion,  not  on  the 
ground  that  the  basin  and  depression  were 
in  the  sidewalk  space,  for  had  they  been 
placed  on  the  corner  they  would  have  been_ 
partly  within  that  space,  and  It  could  not  be 
contended  that  the  city  would  be  liable  for 
an  injury  resulting  from  such  construction, 
but  we  are  holding  that  since  the  depres- 
sion was  put  in  an  unusual  and  more  danger- 
ous place  In  the  sidewalk  in  apparent  and 
actual  departure  from  the  general  plan  and 
therefore  where  pedestrians  had  no  reason 
to  anticipate  it  would  be,  the  Jury  were  en- 
titled to  indulge  in  the  inference  that  such 
construction  was  a  negligent  breach  of  a  min- 
isterial duty  the  city  owed  to  plaintiff. 

The  Judgment  Is  affirmed.    All  concoK. 


WINSLOW  v.  CHICAGO  4  A  R.  CO. 

(Kansas  City  Court  of  Appeals.     MlssourL 
May  19,  1913.) 

1.  Carriers  (§  216*)— Cabriaqi  of  Ltvi 
Stock— Liability. 

A  common  carrier's  common-law  liability 
with  respect  to  the  carriage  of  live  stock  Is 
that  of  an  insurer,  except  as  to  loss  or  injury 
caused  by  the  natural  vices,  propensities,  or  in- 
firmities of  the  animals;  and  therefore  a  car- 
rier was  not  liable  as  an  insurer  for  damage  to 
a  sliipment  of  fat  hogs  caused  by  their  natural 
inability  to  witlistand  the  incidental  hardships 
of  transportation  under  the  weather  conditions, 
but  was  bound  to  exercise  care  to  prevent  loss 
from  sucli  natural  infirmities. 

[EU.    Note.— For   other   cases,    see   Carriers, 
Cent  Dif.  {  929:   Dec.  Dig.  J  216.*) 

2.  Cabbiebs  (5  228*)— Cabriaok  or  Liv« 
Stock  —  Actions  —  Sufficiency  of  E)vi- 
DENCE  OF  Negligence. 

In  an  action  against  a  carrier  for  injuries 
to  a  shipment  of  fat  hogs,  a  delay  of  from  34 
minutes  to  2  hours  in  commencing  transporta- 
tion, because  a  passenger  train  which  the  stock 
train  ordinarily  met  at  the  point  of  shipment 
was  late,  did  not  give  rise  to  an  inference  of 
negligence,  as  it  requires  proof  of  more  than 
mere  delay  to  railroad  trains  to  show  negli- 
gence. 

[Ed.    Note.— For   other    cases,    see    Carriers, 
Cent  Dig.  S§  957-960 ;  Dec.  Dig.  i  228.*] 

3.  Cabbiebs  (§  230*)— Cabbiage  of  Livi 
Stock  —  Actions  —  Sufficiency  of  Evi- 
dence OF  Negligence. 

In  an  action  against  a  carrier  for  injuries 
to  a  shipment  of  fat  hogs,  where  there  was  evi- 
dence that  there  was  a  delay_  of  from  34  min- 
utes to  2  hours  in  commencing  transportation 
because  a  passenger  train  which  the  stock  train 
was  required  to  wait  for  at  the  point  of  ship- 
ment was  late,  that  there  was  no  wind,  and 
the  hogs  became  overheated  from  being  crowdM 
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ao  loDjT  in  a  stationary  car,  which  woald  not 
hare  happened  had  the  train  been  ronning,  and 
that  after  learning  that  such  passenger  train 
was  late  the  shipper  asked  the  agent  to  run  the 
car  where  the  hogs  could  be  unloaded,  but  that 
the  agent  failed  to  do  anything  about  this,  there 
was  a  question  for  the  jury  as  to  the  carrier's 
negligence  in  failing  to  notify  its  agent  that  the 
stock  train  would  have  to  make  such  delay  in 
time  to  avoid  prematurely  loading  the  bogs, 
and  in  failing  to  comply  with  the  shipper's  re- 
quest that  the  hogs  be  unloaded. 

[Ed.  Note.— For  other  cases,  see  Carrien, 
Cent  Dig.  Si  961,  962;    Dec.  Dig.  |  230.*] 

4.  Cabbiebs     (S     228*)— Gabbiaos    of    Lite 
Stock— Actiows—Bdbden  of  Psooy. 

In  an  action  against  a  carrier  for  injuries 
to  a  shipment  of  live  stock  which  did  not  point 
to  external  violence  bat  might  have  been  due 
either  to  the  proper  yice  or  infirmity  of  the  an- 
imals or  the  carrier's  negligence,  the  burden 
was  on  the  sliipper  to  show  affirmatively  that 
negligence  was  the  cause,  and  an  instruction 
that,  the  shipper  having  proved  a  delay  in 
transportation,  the  burden  was  on  the  carrier 
to  prove  that  such  delay  was  not  the  result  of 
negligence,  was  erroneous. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  H  957-960:   Dec  Dig.  {  22&*] 

Appeal  from  Circuit  Coart,  Jackson  Coun- 
ty; Wm.  A.  Thomas,  Judge. 

Action  by  R.  C.  Wlnslow  against  tBe  Chi- 
cago ft  Alton  Railroad  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Revers- 
ed and  remanded. 

Scarrltt,  Scarrltt,  Jones  ft  Miller,  of  Kan- 
sas City,  for  appellant  J.  W.  Farrar  and 
T.  J.  Wise,  both  of  Kansas  City,  for  respond- 
ent 


JOHNSON,  J.  This  is  an  action  by  a  ship- 
per of  fat  hogs  against  a  common  carrier 
to  recover  damages  alleged  to  have  been 
caused  by  an  unreasonable  delay  in  begin- 
ning the  transportation  after  the  carrier  re- 
ceived the  shipment  Verdict  and  Judgment 
were  for  plalntifr,  and  the  cause  Is  before 
us  on  the  appeal  of  defendant 

On  May  6,  1909,  defendant  received  77 
bead  of  bogs  from  plaintiff  at  its  station 
at  Shackelford  and  undertook  to  transport 
them  as  a  common  carrier  for  hire  to  the 
stockyards  at  Kansas  City,  a  distance  of  75 
miles.  The  hogs  were  put  In  the  railroad 
pens  in  the  morning  and  were  to  be  loaded 
in  a  car  provided  for  them  in  time  to  go 
west  on  a  stock  train  scheduled  to  leave 
Shackelford  at  7:35  p.  m.  The  hogs  were 
fat,  the  day  was  exceptionally  warm,  and 
It  was  not  considered  safe  to  load  them  In 
the  car  until  Just  before  the  arrival  of  the 
train.  To  leave  on  schedule  time  it  was  nec- 
es.sary  that  the  train  should  arrive  10  or 
15  minutes  before  that  time.  For  some  rea- 
son not  disclosed  the  train  was  late  and  did 
not  arrive  until  7  minutes  after  the  time 
scheduled  for  its  departure.  •  When  the  train 
was  known  to  be  approaching,  the  agent  of 
defendant  directed  plaintiff  to  load  the  bogs 
in  the  car  which  was  standing  at  the  load- 


ing chute.  This  was  done,  and  the  car  was 
removed  from  the  chute  and  put  Into  the 
train  which  then  stood  on  a  side  track  for  an 
east-bound  passenger  train,  known  as  the 
"Slater  plug,"  to  pass.  The  freight  train  was 
scheduled  to  pass  this  train  at  Sliackelford 
at  7:35,  and  to  pass  another  east-bound  pas- 
senger train,  called  the  "Hummer,"  at  Mt 
Leonard,  the  first  station  west  Shortly  aft- 
er the  car  of  hogs  was  placed  In  the  train, 
the  agent  first  learned  that  the  "Slater  plug" 
was  late  and  would  not  arrive  until  after 
the  "Hummer"  had  passed.  By  this  time  It 
was  too  late  for  the  stock  train  to  make  Mt 
Leonard  to  meet  the  "Hummer"  there^  and 
It  was  held  at  Shackelford  until  after  the 
arrival  of  both  of  the  passenger  trains. 
There  Is  a  conflict  In  the  evidence  over  the 
time  the  stock  train  was  held  on  the  side 
track.  Plaintiff  states  the  entire  time  was  2 
hours,  but  admits  he  liad  no  watch  and  took 
no  accurate  note  of  the  time.  The  evidence 
of  defendant  shows  that  the  stock  train  ar- 
rived at  7:42,  left  at  8:37,  and  that  21  min- 
utes were  consumed  In  the  completion  of 
loading  and  switching  the  car  Into  the  train, 
leaving  only  34  minutes  of  lost  time.  After 
leaving  Shackelford,  the  stock  train  not  only 
made  up  the  lost  time,  but  arrived  at  the 
stockyards  in  Kansas  City  30  minutes  ahead 
of  Its  schedule  time.  Five  of  the  bogs  died 
in  the  car,  and  the  evidence  of  plaintiff 
shows  the  others  were  injured  and  reduced 
In  weight  In  excess  of  the  usual  injury  and 
loss  Incidental  to  ordinary  shipments  of  that 
character.  This  damage  la  attributed  by 
plaintiff  to  the  conditions  to  which  the  ani- 
mals were  subjected  during  the  long  delay 
on  the  side  track  at  Shackelford. 

The  chief  of  the  weather  bureau  at  Kan- 
sas City  testified  that  the  temperature  on 
that  day  was  "a  new  record  for  Mgh  temper- 
ature in  May"  and  was  86  degrees  at  7 
o'clock  p.  m.  There  was  no  wind,  and  plain- 
tiff states  the  hogs  became  overheated  from 
being  crowded  so  long  In  a  stationary  car, 
and  that  this  would  not  have  happened  fo 
them  bad  the  train  been  running.  Further, 
plaintiff  states  that,  when  the  agent  told 
him  about  the  "Slater  plug"  being  late,  be 
asked  the  agent  to  get  the  train  out  or  else 
have  the  car  run  to  the  chute  for  the  bogs 
to  be  put  back  Into  the  pens  until  the  train 
would  be  ready  to  go  on,  and  the  agent  re- 
plied that  he  would  do  the  best  be  could, 
but  did  nothing. 

The  petition  alleges:  "That  on  or  about 
the  5tb  day  of  May,  1909,  plaintiff  delivered 
to  defendant,  and  defendant  accepted,  77 
head  of  fat  hogs  at  Shackelford,  Mo.,  for 
shipment  to  Kansas  City,  Mo.  That  defend- 
ant agreed  for  and  in  coflslderatlon  of  cer- 
tain freight  charges  paid,  or  to  be  padd.  well 
and  safely  to  carry  said  77  bead  of  hogs 
from  point  of  shipment  to  point  of  destina- 
tion, and  at  the  latter  place  to  deliver  the 
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Bame  to  plaintiff,  his  agents  or  assigns,  In 
as  good  condition  as  when  received  by  de- 
fendant at  point  of  shipment,  and  to  trans- 
port said  shipment  promptly  and  to  deliver 
the  same  at  destination  in  a  reasonable 
time.  Plaintiff  states  that  defendant,  in  vio- 
lation of  said  agreement  and  in  total  disre- 
gard of  its  duty  as  a  common  carrier,  so 
carelessly  and  negligently  conducted  itself 
in  the  premises  that  said  shipment  was  de- 
layed at  point  of  shipment  for  about  2  hours 
and  30  minutes." 

The  first  point  made  by  defendant  is  that 
the  court  erred  in  overruling  the  peremptory 
instructions  it  requested. 

[1  ]  The  cause  pleaded  in  the  petition  is  a 
breach  of  a  duty  imposed  on  a  common  car- 
rier by  the  rules  of  the  common  law.  The 
obligations  of  a  common  carrier  with  respect 
to  the  carriage  of  live  stock  are  those  of  an 
insurer,  but  the  carrier  Is  not  responsible 
for  loss  or  Injury  caused  by  the  natural  vic- 
es, propensities,  or  infirmities  of  the  animals. 
McFall  V.  Railway,  117  Mo.  App.  loc.  clt. 
483,  94  S.  W.  570;  Hance  v.  Express  Co.,  48 
Mo.  App.  179;  Cash  v.  Railroad,  81  Mo.  App. 
109. 

[2]  Defendant  should  not  be  held  liable 
as  an  Insurer  for  the  damage  sustained  by 
plalntlfl*  if  caused  by  tlie  natural  inability 
of  the  bogs  to  withstand  the  Incidental  hard- 
ships of  transportation  under  such  unfavora- 
ble weather  conditions,  but  was  bound  to  ex- 
ercise care  to  prevent  loss  from  such  natu- 
ral infirmities,  and  the  real  question  at  Issue 
is  whether,  under  all  the  circumstances  of 
the  case  as  portrayed  In  the  evidence  of 
plaintiff,  defendant  was  negligent  In  handling 
the  shipment  after  its  receipt  for  transporta- 
tion. It  cannot  be  said  that  defendant  was 
negligent  in  the  operation  of  its  trains  or  In 
holding  the  stock  train  at  Shackelford  for 
34  minutes  or  for  2  hours  to  allow  passenger 
trains  to  pass.  No  inference  of  negligence 
may  be  drawn  from  the  mere  fact  of  delays 
in  the  operation  of  railroad  trains.  Delays 
are  more  often  due  to  accidental  or  neces- 
sitous causes  than  to  negligence,  and  it  re- 
quires proof  of  more  than  mere  delay  to 
raise  an  inference  of  negligence. 

[3]  But  the  evidence  does  tend  to  show 
that  defendant  was  negligent  in  the  han- 
dling of  this  highly  perishable  freight.  It 
must  have  known  that  the  stock  train  would 
have  to  remain  a  long  time  on  the  Side  track 
at  Shackelford,  and  its  agent  should  have 
been  informed  of  that  fact  in  time  to  avoid 
prematurely  loading  the  bogs.  While  In  the 
pens  they  would  suffer  no  injury;  but, 
crowded  into  a  car  left  standing  for  a  long 
time  in  such  hot  weather,  they  would  pile  up 
and  receive  injury.  These  facts  should  have 
been  taken  into  consideration  by  defendant, 
and  care  commensurate  to  the  needs  of  the 
situation  should  have  been  exercised.    And 


further  the  Jury  were  entitled  to  infer  tbat 
the  agent  did  not  exhibit  proper  care  In  re- 
fusing plaintiff's  request  that  the  hogs  be 
unloaded  and  kept  in  the  pens  until  the  eai 
of  the  delay  the  agent  knew  would  occur. 
We  think  plaintiff  has  shown  negligence  in 
these  particulars,  and  that  such  negligence 
was  the  cause  of  the  death  of  five  of  the 
hogs  and  of  a  shrinkage  in  w^ht  of  the 
others. 

The  demurrer  to  the  evidence  was  properly 
overruled. 

[4]  At  the  request  of  plaintiff,  the  follow- 
ing instruction  was  given:  "The  court  In- 
structs the  Jury  that  this  is  a  case  wherein 
the  duties  of  a  common  carrier  are  involved, 
and  the  Jury  are  further  Instructed  that 
when  plaintiff  proves  unreasonable  delay  on 
the  part  of  the  defendant  in  the  transporta- 
tion of  said  shipment  of  hogs,  if  you  be- 
lieve he  has  so  proven,  then  the  burden  of 
proof  shifts  to  the  defendant,  and  the  de- 
fendant then  must  prove  by  a  preponderance 
of  the  evidence  that  said  delay  was  not  tbe 
result  of  any  negligence  on  its  part." 

Plaintiff  relies  on  the  decision  of  the  St. 
Louis  Court  of  Appeals  in  Cunningham  t. 
Railroad,  149  S.  W.  1151,  as  an  authority 
supporting  this  instruction ;  but  in  that  case 
It  is  said:  "Somettiing  more  should  appear 
tending  to  prove  the  negligence  of  tbe  car- 
rier when  the  Injury  is  to  live  stock  than 
when  to  inanimate  freight,  for,  as  to  live 
stock,  the  shipper  must  offer  something  from 
which  the  Jury  may  find  the  injury  was  not 
received  as  a  result  of  the  proper  vice  of  the 
animal  or  its  companions  in  the  car." 

Where  It  appears  as  it  does  In  tbe  present 
case,  that  the  injury  could  have  resulted 
either  from  the  proper  vice  or  Infirmity  of 
the  animals  or  from  negligence  of  the  car- 
rier, the  burden  is  on  the  plaintiff  to  show 
affirmatively  that  negligence  was  the  cause 
and  ordinarily  that  burden  remains  with  tbe 
plaintiff  to  the  end  of  the  case.  In  tbe  Cun- 
ningham Case  the  injuries  were  of  such 
cliaracter  as  to  make,  in  the  opinion  of  the 
court,  a  prima  fade  showing  of  negligence, 
and  Nortonl,  J.,  observed  that  "such  proof 
will  suffice  for  the  prima  fade  purposes  of 
tbe  case,  and  the  burden  is  thereby  shifted 
to  defendant  to  relieve  itself  of  the  charge 
of  negligence."  We  do  not  find  it  necessary 
to  express  our  views  on  the  correctness  of 
the  rule  thus  expressed.  The  injuries  in 
the  present  case  do  not  point  to  external 
violence  and  of  themselves  are  as  consistent 
with  a  cause  for  wtUch  the  carrier  would  not 
be  liable  as  with  a  negligent  cause  for  which 
it  would  be  liable.  In  such  case  there  can 
be  no  question  but  that  plaintiff  should  car- 
ry the  burden  of  proof  throughout  the  case. 
Clearly  tbe  instruction  was  erroneous. 

The  Judgment  is  reversed  and  the  cause 
remanded.    All  concur. 
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FORD  T.  DIXON  et  aL 

(Kansas  City  Court  of  Appeals.     MissoorL 

May  5,  1913.     Rehearing  Denied 

June  2,  1913.) 

1.  MECHAmcB'  Ljenb  ({  75*)  —  Consent  or 

OWNEB— lUPBOVEMENTS   BT   CONTBACT    VEN- 
DEE. 

A  contract  for  the  sale  of  land,  which  made 
no  mention  of  improvements  or  repairs,  did  not 
authorize  the  purchaser  to  subject  the  vendor's 
interest  to  mechanics'  liens,  although  he  knew 
that  the  purchaser  was  having  a  building  al- 
tered and  repaired. 

[Ed.  Note. — For  other  cases,  see  Mechanics' 
Lriens.  Cent  Dig.  fi  103-107 :  Dec.  Dig.  g  75.»] 

2.  Mechanics'  Liens  (§  72*)  —  Consent  of 

OWNEE— ImPBOVEMENTS    BT    CONTBACT   VEN- 
DEE. 

Where  the  owner  of  the  fee  enters  into  a 
contract  of  sale  or  lease,  which  invests  the  ven- 
dee or  lessee  with  the  right  to  possession,  and 
compels  him  to  erect  a  building  or  make  im- 
provements thereon  for  the  enhancement  of  the 
freehold  estate,  the  agency  of  the  vendee  or  les- 
see to  subject  the  freehold  to  mechanics'  liens 
will  be  implied. 

[EH.  Note.— For  other  cases,  see  Mechanics' 
liiena.  Cent  Dig.  {  86;  Dec  Dig.  |  7Z*] 

3.  Mechanics'  Ijens  (§  193*)  —  Consent  of 
Owneb— Impbove&ientb  by  Contbact  Ven- 
dee. 

Under  Rev.  St  1909,  §  8212,  providing 
that  every  mechanic  or  other  person  who  shall 
do  or  perform  any  work  or  labor  upon  any 
building,  erection,  or  improvement  upon  land, 
or  for  repairing  the  same,  under  any  contract 
with  the  owner  or  proprietor,  sliall  have  a  lien 
upon  the  building,  erection,  or  improvement, 
and  the  land  belonging  to  such  owner  or  pro- 
prietor, where  a  contract  vendee  or  other  own- 
er of  an  equitable  estate  or  interest  in  land, 
while  in  possession  thereof,  builds  a  new  and 
independent  building,  erection,  or  improvement, 
the  entire  structure,  though  attached  to  the 
land  in  such  manner  as  to  be  real  property,  is 
subject  to  the  liens  of  mechanics  and  material- 
men, and  may  be  sold  and  removed  from  the 
land  in  satisfaction  of,  such  liens ;  but  where 
the  vendee  merely  repairs  an  existing  building, 
only  his  interest  is  subject  to  such  liens,  and 
this  was  especially  true  where  the  alterations 
and  repairs  by  a  vende^  did  not  increase  the 
value  of  the  freehold,  but  were  mere  changes 
for  the  purpose  of  adapting  the  building  to  the 
special  use  which  the  vendee  intended  to  make 
of  it 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
liens,  Cent  Dig.  {  335 ;  Dec.  Dig.  t  193.*] 

Appeal  from  Circuit  Court,  Buchanan 
Cotinty;  W.  K.  Amlck,  Judge. 

Action  by  Etir\  Ford  against  Minnie  Dixon 
and  others.  From  a  judgment  for  plaintiff, 
defendants  appeal.    Reversed. 

H.  B.  Williams,  of  Craig,  and  Eugene  Sll- 
Terman,  George  W.  Groves,  and  O.  W.  Wat- 
kins,  all  of  St  Joseph,  for  appellants.  B.  J. 
Ctasteel,  ot  St  Joseph,  for  respondent 

JOHNSON,  J.  Suit  to  enforce  a  mechan- 
ic's lien.  Defendant  Kallauner  was  the  own- 
er in  fee  of  a  lot  In  St  Joseph,  on  which 
there  was  a  two-story  brick  building,  which 
during  his  ownership  bad  been  used  as  a  res- 
idence. On  September  11,  1911,  he  entered 
into  a  written  contract  with  defendant  Min- 


nie Dlzon,  by  the  terms  of  which  he  sold 
her  the  property  for  $30,000  and  agreed  to 
deliver  her  a  deed  on  payment  in  full  of  the 
purchase  price.  She  paid  $100  on  the  pur- 
chase price  on  signing  the  contract,  and 
agreed  to  pay  the  remainder  in  monthly  in- 
stallments. The  contract  provided  that  "in 
case  of  default  in  the  payment  of  the  above 
installments  for  ten  days  after  any  one  of 
the  same  becomes  due  and  payable  as  above 
provided  [the  vendee]  shall  forfeit  this  con- 
tract at  the  election  of  said  Kallauner,  and 
all  payments  previously  made  hereunder  shall 
be  taken  and  considered  as  only  rent  for  said 
premises."  Mrs.  Dixon  made  no  other  pay- 
ment but  defaulted  in  the  performance  of 
the  contract,  and  on  January  15, 1912,  agreed 
in  writing  to  the  cancellation  of  the  contract 
and  surrendered  possession  of  the  premises 
to  Kallauner,  who  then  sold  and  conveyed 
them  to  defendant  Gambrel. 

Mrs.  Dixon  was  in  possession  of  the  prem- 
ises under  the  installment  contract  from 
September  11,  1911,  to  January  15,  1912,  and 
while  in  such  possession  made  alterations 
and  repairs  In  and  upon  the  building  for  the 
purpose  of  turning  It  into  a  rooming  house, 
with  a  restaurant  on  the  first  floor.  These 
changes  cost  about  $900,  and  consisted  in 
the  main  of  painting,  papering,  removing 
some  of  the  interior  partitions,  putting  in 
new  closets  and  bathrooms,  and  laying  some 
new  flooring.  The  plumbing  work,  amount- 
ing to  $443.50,  was  done  by  plaintiff  under 
an  oral  contract  with  Mrs.  Dlzon,  who,  in 
dealing  with  him,  assumed  to  be  the  owner 
of  the  property.  There  is  evidence  to  the  ef- 
fect that  Kallauner  knew  of  the  work  at  the 
time  It  was  being  done;  but  there  is  no 
proof  that  he  authorized  Mrs.  Dixon  to  act 
as  his  agent  in  tiaving  the  work  done,  and 
the  contract  did  not  mention  the  subject  of 
improvement  or  repairs.  Mrs.  Dixon  paid 
plaintiff  $173  on  account  of  the  work,  but 
failed  to  pay  the  remainder  of  the  debt; 
and  the  object  of  this  suit  is  to  establish  and 
enforce  a  mechanic's  lien  against  the  build- 
ing for  the  unpaid  work  and  material  fur- 
nished by  plaintiff  in  the  repair  and  altera- 
tion of  the  building. 

A  jury  was  waived,  and  after  hearing  the 
evidence  the  court  gave  personal  judgment 
against  Mrs.  Dixon  in  the  sum  due  on  the 
lien  account,  and  adjudged  the  demand  a  lien 
upon  the  building.    Defendants  appealed. 

[1,  2]  The  action  and  judgment  do  not  at> 
tempt  to  subject  to  the  lien  any  interest  or 
estate  in  the  land.  Kallauner,  the  owner  of 
the  legal  title,  entered  into  no  contractual  re- 
lation with  plaintiff,  either  directly  or  indi- 
rectly. Mrs.  Dixon  was  not  his  agent,  nor 
did  his  contract  with  her  for  the  sale  of 
the  property  authorize  her  to  use  his  cred- 
it or  the  credit  of  his  Interest  In  the  prop- 
erty as  security  for  the  work  she  had  done 
on  the  premises.  In  instances  where  the 
owner  of  the  fee  enters  into  a  contract  of 


•For  other  cafes  see  game  topic  and  section  NUMBER  In  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  &  Rep'r  Indexes 


Digitized  byLjOOQlC 


100 


167  SOUTHWBSTBKN  BBPOBTEB 


(Ma 


sale  or  lease,  which  Invests  the  vendee  or 
lessee  with  the  right  to  enter  into  the  pos- 
session of  the  premises,  and  comi)els  him  to 
erect  a  building  thereon  or  make  improve- 
menta  for  the  enhancement  of  the  freehold 
estate,  the  agency  of  the  vendee  or  lessee  to 
subject  the  freehold  to  mechanics'  liens  will 
be  implied.  O'Leary  ▼.  Roe,  45  Mo.  App. 
567;  Lumber  Co.  v.  Churchill,  114  Mo.  App. 
578,  90  S.  W.  405 ;  Hardware  Co  v.  Churchill, 
126  Mo.  App.  462,  104  S.  W.  47a  The  pres- 
ent case  is  barren  of  such  features,  and  the 
mere  fact  that  Eallauner  knew  that  his  ven- 
dee was  having  the  building  altered  and  re- 
paired cannot  be  construed  as  conferring  au- 
thority upon  her  in  law  to  bind  his  estate  in 
the  land,  which,  as  stated,  was  the  legal  ti- 
tle 

[3]  The  position  of  plaintiff  is  that  since 
Mrs.  Dixon,  when  she  had  the  work  done, 
was  in  possession  of  the  premises  under,  a 
valid  and  binding  contract  of  purchase,  she 
had  an  equitable  estate  In  the  land  that  con- 
stituted her  an  owner  within  the  meaning  of 
the  statutes.  It  is  argued  that  "a  person  in 
the  possession  of  property  under  a  contract 
of  purchase  is  such  an  owner  or  proprietor, 
under  the  mechanic's  lien  law,  that  a'  con- 
tract made  with  such  person,  by  a  mechanic 
or  materialman,  to  furnish  materials  and 
erect  a  building  thereon,  or  repair  a  building 
already  thereon,  will  afford  a  sufficient  foun- 
dation for  a  mechanic's  lien  against  the  build- 
ing so  built  or  repaired  and  whatever  inter- 
est such  person  has  in  the  land."  The  stat- 
ute provides  (section  8212,  E,  S.  1909):  "Ev- 
ery mechanic  or  other  person,  who  shall  do 
or  perform  any  work  or  labor  upon  •  •  • 
any  building,  erection  or  improvements  upon 
land,  or  for  repairing  the  same  under  •  •  • 
any  contract  with  the  owner  or  proprietor 
thereof,  •  •  •  shall  have  for  his  work  or 
labor  done  •  *  •  a  lien  upon  such  build- 
ing, erection  or  improvements  and  upon  the 
land  belonging  to  such  owner  or  proprietor," 
etc. 

The  substance  of  plaintiff's  position  is  that, 
on  the  hypothesis  that  Mrs.  Dixon  was  the 
owner  of  an  estate  in  the  land  which  af- 
forded a  foundation  for  a  mechanic's  lien, 
her  contract  for  the  alteration  and  repair  of 
the  building  bound  her  estate  in  the  land 
and  the  entire  estate  in  the  building,  includ- 
ing that  of  Kallauner,  the  holder  of  the  le- 
gal title  to  both  land  and  building.  In  sup- 
port of  this  position  we  are  cited  to  the  fol- 
lowing cases:  Jodd  v.  Duncan,  9  Mo.  App. 
417;  Lumber  Co.  v.  Clark,  82  Mo.  App.  226, 
and  172  Mo.  588,  73  S.  W.  137;  Lumber  Co. 
V.  Harris,  131  Mo.  App.  94,  110  S.  W.  609. 

In  the  first  of  these  cases  a  vendee  in  a 
contract  of  purchase  entered  into  the  pos- 
session of  the  land  and  with  the  knowledge 
of  the  vendor  erected  a  building  on  the  land. 
Afterward  his  contract  of  purchase  was  ter- 
minated, and  he  lost  all  interest  in  the  land. 
Mechanics'  liens  were  filed  against  the  build- 
ing, and  were  sustained  by  the  St.  Louis 


Court  of  Appeals  In  an  opinion  written  by 
Bakewell,  J.,  from  which  we  quote  as  fol- 
lows: "One  who  has  entered  into  possession 
under  a  contract  to  purchase,  and  who -has 
erected  buildings,  may  be  regarded  as  an 
owner  within  the  meaning  of  the  mechanic's 
Uen  law,  and  as  such  might,  under  the  law, 
bind  his  equitable  Interest  in  the  land.  If  the 
contract  to  purchase  the  land  was  not  car- 
ried out,  the  expectation  of  title  would  fall ; 
and  the  fact  that  the  owner  knew  that  the 
building  was  being  erected  and  did  not  dis- 
sent ought  not  to  be  construed  into  an  assent 
that  the  land  should  be  chargeable  with  the 
lien.  Ph.  on  Liens,  §S  69-72,  and  cases. 
The  existing  law  under  which  this  lien  was 
filed  provides,  however  (Rev.  Stats,  f  3174), 
that  the  lien  shall  attach  to  the  buildings  in 
preference  to  any  prior  lien  on  the  land,  and 
any  person  enforcing  such  a  lien  may  have 
such  buildings  or  improvements  sold,  and 
the  purchaser  may  remove  the  same  within 
a  reasonable  time.  Such  purchaser  gets,  of 
course,  no  interest  in  the  land.  /This  right 
of  enforcement  is  not  confined  to  leasehold 
property,  as  has  been  expressly  held  in  Kan- 
sas City  Hotel  Company  v.  Sauer,  65  Mo. 
288.  In  every  instance  the  improvements  are 
regarded  as  the  primary  objects  which  con- 
fer the  lien,  and  the  land  is  added  thereto 
where  It  belongs  to  the  owner  or  proprietor. 
It  seems  to  have  been  the  intention  of  the 
Legislature,  as  is  said  by  Judge  Napton  la 
Smith  V.  Phelps,  63  Mo.  588,  to  protect  the 
title  of  the  mechanic  to  a  reimbursement 
for  his  expenditure  in  money  or  labor  on  the 
house  he  builds,  by  giving  him  a  right  to  the 
house  if  all  other  means  fail.  We  think 
that  the  contract  in  the  present  case,  having 
b^en  made  by  one  who  erected  the  buildings 
under  a  contract  to  purchase  the  land,  was 
made  with  the  owner,  within  the  meaning  of 
the  law;  and  though  under  the  evidence  no 
lien  could  be  established  against  the  land, 
since  the  contract  ol  purchase  was  not  car- 
ried out,  the  lien  upon  the  buildings  was  not 
therefore  lost,  and  the  mechanic,  on  obtain- 
Ing  his  Judgment,  might  have  sold  them  un- 
der execution,  the  purchaser,  U  other  than 
the  owner  of  the  land,  being  obliged  to  re- 
move them  within  a  reasonable  time." 

In  a  similar  case  the  Supreme  Court  say 
in  Lumber  Co.  v.  Clark,  supra:  "That  it 
was  the  design  of  the  statute  to  recognize 
as  owner  one  who  held  the  titles  legal  or  eq- 
uitable, which  constituted  him  such  under 
the  rules  applicable  to  conveyances  of  rea) 
estate,  cannot  be  denied.  The  terms  of  the 
statute  fully  warrant  this  proposition,  and 
such  has  been  the  construction  uniformly 
given  to  it  O'Leary  v.  Roe,  45  Mo.  App.  loa 
cit  572;  Jodd  v.  Duncan,  9  Mb.  App.  417. 
It  is  clear,  therefore,  that  the  contract  made 
by  appellant  with  Clark,  who  was  then  the 
equitable  vendee  of  the  land,  was  in  the 
statutory  sense  a  contract  with  one  who  was 
an  owner  or  proprietor  of  the  land." 

We  recognized  and  made  application  ot 
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these  mles  declared  in  the  last  two  cases 
from  which  we  have  quoted  so  extensively, 
and  If  we  were  dealing  now  with  a  case 
where  the  owner  of  an  eqtdtable  estate  or 
Interest  In  land  while  in  possession  thereof 
had  built  a  new  and  independent  bUlldlng, 
erection,  or  improvement  thereon,  we  would 
not  hesitate  in  holding  that  the  entire  struc- 
ture, though  attached  to  the  land  in  a  man- 
ner to  make  it  real  and  not  personal  prop- 
erty, nevertheless  should  be  subjected  to  the 
Uens  of  mechanics  and  materialmen,  and,  If 
necessary,  sold  and  removed  from  the  land 
in  satisfaction  of  such  liens.  Such  interpre- 
tation of  the  statute  does  no  violence  to  any 
canon  of  statutory  construction,  gives  etTect 
to  the  beneficent  purpose  of  the  mechanic's 
lien  law,  and  accords  with  plain  require- 
ments of  Justice  and  equity.  Without  im- 
pairing the  estate  the  vendor  contracted  to 
convey,  it  gives  the  Uenors  the  security  of 
the  structure  their  labor  and  property  helped 
to  create. 

But  we  are  not  confronted  by  a  case  of 
that  character.  Here  the  lienor  is  endeavor- 
ing to  subject  a  part  of  the  estate  of  the 
vendor,  who  all  along  retained  the  legal  ti- 
tle, to  a  lien  not  founded  on  his  express  or 
Implied  contract,  and  which  cannot  even  be 
said  to  have  enhanced  the  value  of  his  es- 
tate. The  alterations  and  repairs  appear  to 
have  been  necessary  for  the  purpose  of 
adapting  the  building  to  the  special  use  the 
vendee  decided  to  make  of  It,  and  there 
is  no  proof  that  they  increased  the  value  of 
the  freehold  by  a  single  dollar.  Consequent- 
ly the  position  of  plaintiff  in  its  last  analysis 
Is  that  the  estate  of  the  vendor,  of  which  the 
building  was  an  integral  part,  may  be  sub- 
jected to  a  lien  founded  on  a  contract  to 
which  neither  directly  nor  indirectly  he  was 
a  party,  and  which  cannot  be  said  to  have 
been  of  any  benefit  to  him.  We  think  the 
mechanic's  lien  law  should  not  receive  an  in- 
terpretation that  would  carve  out  an  estate 
for  the  benefit  of  lienors  in  excess  of  that 
enjoyed  by  the  owner,  with  whom  they  con- 
tracted directly  or  indirectly.  The  cases  we 
have  reviewed  do  no  such  thing.  They  'ren- 
der unto  Cssar  the  things  that  are  Cesar's" 
— retnm  to  the  vendor  the  estate,  and  no 
more,  that  he  had  when  he  entered  Into  the 
contract  of  sale.  They  only  give  to  the  lien- 
ors that  which  they  put  upon  the  land,  and 
which  may  be  removed  without  great  dam- 
age to  the  freehold;  but  they  do  not  compel 
the  vendor  to  pay  for  something  he  did  not 
order  or  desire,  on  pain  of  being  despoiled  of 
a  moiety  of  his  estate.  The  respective  rights 
of  the  vendor  and  lienors  in  cases  of  this 
character  may  be  likened  to  those  subsisting 
between  lienors  and  a  prior  mortgagee.  The 
statutes  have  been  construed  in  such  cases  to 
give  mechanics'  liens  priority  to  the  mort- 
gage, as  to  a  building  or  Improvement  erect- 
ed subsequent  to  the  mortgage,  for  the  rea- 
son that  such  enforcement  of  the  lien  can- 


not be  said  to  be  of  substantial  Injury  to  the 
estate  covered  by  the  mortgage ;  but  mechan- 
ics' liens  for  alterations  and  repairs,  or  even 
for  the  reconstruction  of  a  building  on  the 
land  covered  by  the  mortgage,  are  subjected 
to  the  mortgage  Hen  on  the  ground  that  no 
part  of  the  mortgagee's  estate  should  be  tak- 
en from  him  under  a  contract  to  which  he 
was  a  stranger.  See  Schulenburg  v.  Hayden, 
146  Mo.  683,  48  S.  W.  472,  where  the  subject 
la  fully  discussed  and  the  authorities  re- 
viewed. 

We  conclude  that  the  estate  covered  by 
plaintiff's  lien  is  bound  by  the  estate  Mrs. 
Dixon  had  In  the  land  and  building,  and 
since  that  estate  has  been  ended  and  had  no 
existence  at  the  time  this  action  was  com- 
menced, plaintiff  has  no  legal  remedy  against 
the  building. 

The  Judgment  is  reversed.    All  concur. 


McCLOUD  et  al.  v.  WESTERN  UNION 
TELEGRAPH  CO. 

(Kansas  City  Court  of  Appeals.    MlssouiL 
May  19,  1913.) 

1.  Teleobafhs  and  Telephones  (f  78*) — Ev- 
idence   OF   AQENCT— TKUCaHAMS— AUTHOBI- 

TT  to  Receive. 

In  an  action  for  failure  to  transmit  and 
deliver  a  telegram,  evidence  held  to  sustain  a 
finding  that  the  agent's  assistant  in  the  office 
where  the  message  was  filed  for  transmission 
was  defendant's  agent  with  authority  to  receive 
the  message. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  '1  elephones.  Cent.  Dig.  11  79-81;  Dec.  Dig. 
i  78.*J 

2.  Telkobaphs  and  Telephones  ({  78*)  — 
MESSAaEfr— Failure  to  Tkansmit  and  Dk- 
LivEB— Deli  VEST  to  Aoent  fob  Tbanbuis- 

SION. 

The  rule  that,  in  order  to  subject  a  tele- 
graph company  to  a  statutory  penalty  for  fail- 
ure to  transmit  and  deliver  a  message,  it  must 
be  shown  that  the  message  was  delivered  to  one 
of  the  company's  agents  does  not  mean  that  it 
must  be  handed  in  person  to  the  operator  who 
does  the  work  of  actually  sending  messages;  it 
being  sufBcient  that  it  is  delivered  to  an  agent 
in  the  office  whose  duty  it  is  to  receive  mes- 
sages and  the  fee  paid  thereon. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  {{  79-81 ;  Dec.  Dig. 
i  78.*] 

3.  Pbincifal  and  Aoent  (§  20*)— Establish- 
ment 0¥  Agency- Evidence  —  Deolaba- 
TiONS  or  Aoent— CouBSB  of  DsALina. 

While  an  agency  cannot  be  proved  by  the 
declarations  of  the  agent,  his  testimony  is  com- 
petent, and  the  agency  may  be  established  by 
the  testimony  of  the  agent,  or  it  may  be  Im- 
plied from  the  conduct  of  the  principal  and  the 
agent  and  the  course  of  dealing  between  them 
and  the  community. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Agent.  Cent  Dig.  H  37,  38;  Dec  Dig.  { 
20.*] 

4.  Tblkorafhs  and  Tblepbones  (|  78*)  — 
Messages— Failubb  to  Transmit  and  De- 
LivEB— Penalties. 

In  an  action  against  a  telegraph  company 
to  recover  a  penalty  for  failure  to  transmit  and 
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deliver  a  message,  proof  of  a  failure  to  per- 
form the  duty  owing  by  the  telegraph  compa- 
ny to  the  public  to  transmit  and  deliver  the 
message  is  sufficient  to  establish  a  liability 
without  proof  of  willful  negligence,  partiality, 
or  bad  faith. 

[Ed.  Note. — ^For  other  casea,  see  Telegraphs 
and  Telephones,  Cent.  Dig.  U  79-81;  Dec.  Dig. 
i  7a*] 

Appeal  from  Glrcalt  Ck>nrt,  Orundy  Coun- 
ty;   G.  W.  Wannamaker,  Jndge. 

Action  by  Katie  McCloud  and  another 
against  tlie  Western  Union  Telegraph  Com- 
pany. Judgment  for  plaintiffs,  and  defend- 
ant appeals.    Affirmed. 

Fred  S.  Hudson  and  B.  B.  Sheetz,  both  of 
ChllUcothe,  for  appellant  Piatt  Hubbell  and 
George  Hubbell,  both  of  Trenton,  for  respond- 
ents. 

TRIMBLE,  J.  Plaintiffs,  as  the  persons 
desiring  to  send  a  dispatch  over  defendant's 
line  from  Mercer  to  Trenton,  sue  to  recover 
the  penalty  of  $300  under  section  33.30,  R.  S. 
Mo.  1909,  for  failure  to  transmit  said  mes- 
sage. I.  E.  Cribb,  the  father  of  plaintiffs, 
was  seriously  111  near  Mercer,  and  Mack  H. 
Cribb,  one  of  the  plaintiffs,  sent  a  message  to 
A.  F.  McCloud,  the  husband  of  his  sister 
and  coplaintiff,  Katie  McCloud,  saying, 
"Come  to-day."  This  message  was  sent  Mon- 
day morning  November  6,  1911,  and  was 
sent  "collect" ;  A.  F.  McCloud  paying  for  it 
when  it  was  received  In  Trenton.  In  re- 
sponse to  this  message  his  wife,  Katie  Mc- 
Cloud, left  Trenton  and  went  to  Mercer  on 
the  noon  train  of  that  day.  Before  leav- 
ing, she  agreed  with  her  husband  that  she 
would  telegraph  him  to  come  to  Mercer  if 
her  father  died.  Upon  arriving  at  Mercer 
she  met  her  brother,  Mack  H.  Cribb,  at  one 
of  the  stores  in  town,  and  was  informed  that 
her  father  was  dead.  It  was  then  about  2 
o'clock  in  the  afternoon,  and,  as  they  would 
liave  to  see  the  undertaker  and  select  a  cas- 
ket and  then  drive  out  to  their  father's  resi- 
dence as  soon  as  i)ossible,  they  sent  the  hired 
man,  John  Scott,  to  the  depot  to  telegraph 
the  husband,  A.  F.  McCloud,  to  come,  as  the 
wife  had  agreed  to  do  before  she  left  Tren- 
ton. Scott  went  to  the  telegraph  station 
and  caused  a  telegram  to  be  prepared  on 
one  of  defendant's  blanks  addressed  to  A. 
F.  McCloud,  saying,  "Come  home  to-night," 
and  delivered  it  to  a  young  man  in  the  of- 
fice who  collected  from  lilm  the  25  cents 
charges  due  for  sending  the  message.  Scott 
then  reported  to  plaintiffs  the  message  had 
been  sent  The  message  was  never  sent, 
however,  and  McCloud  did  not  come,  and  by 
reason  of  this  fact  was  not  enabled  to  be 
present  at  the  funeral  of  the  deceased.  Re- 
sult: This  suit,  in  which  the  statutory  pen- 
alty was  recovered  In  the  trial  court,  two- 
thirds  of  which  was  awarded  to  the  plain- 
tiffs and  one-third  to  the  county  school  fund 
of  Grundy  county. 


The  defendant  does  not  deny  that  thp 
telegram  was  prepared  and  left  in  the  tele- 
graph office,  nor  that  the  charges  thereon 
were  duly  pali;  and  there  is  no  dispute 
over  the  fact  that  the  telegram  was  never 
sent.  The  contention  Is,  however,  that  the 
man  in  the  telegraph  office,  with  whom  Scott 
left  the  telegram  and  the  money,  was  not 
the  defendant's  agent  for  receiving,  trans- 
mitting,  and  delivering  the  message,  and 
therefore  defendant  is  not  liable. 

[1]  As  this  issue  was  submitted  to  the  Jury- 
under  proper  Instructions,  and  it  found  a 
verdict  for  plaintiffs,  the  point  in  the  appel- 
late court  resolves  itself  into  this  question: 
Was  there  sufficient  evidence  to  submit  to 
the  Jury  the  question  whether  the  man  who 
received  the  massage,  ana  who  collected  the 
charges  due  thereon  lor  transmitting  and 
delivering  the  message,  was  defendant's  agent 
for  that  purpose? 

According  to  Scott's  testimony,  when  he 
appeared  at  the  counter  of  the  telegraph 
office,  the  regular  operator,  Shouse,  was  sit- 
ting at  the  table  on  which  were  the  keys 
of  the  telegraph  instruments,  and  a  young 
man  by  the  name  of  Cox  was  also  in  the  of- 
fice. When  Scott  announced  that  he  desired 
to  send  a  telegram.  Cox  arose,  came  to  the 
counter,  and  banded  Scott  a  regular  tele- 
graph blank.  Whereupon  Scott  asked  him  to 
write  it  for  him  as  Cox  was  a  better  scribe 
than  he:  Cox  did  so,  and,  when  the  tele- 
gram was  completed  to  Scott's  satisfaction, 
the  latter  asked  what  the  charges  were.  Cox 
looked  in  a  book  of  charges  or  tariffs  kept 
by  the  company  for  the  information  of  its 
agents,  and  then  replied  that  the  charge  was 
26  cents.  Scott  then  handed  him  $1  and  Cox 
unlocked  the  money  drawer  or  till,  dropped 
the  dollar  in,  and  gave  Scott  the  change 
therefrom.  Whereupon  Scott  asked  him 
when  the  message  would  go  out  and  Cox 
replied,  "Right  away."  All  this  took  place 
within  the  sight  and  bearing  of  Shouse,  the 
regular  operator,  who  made  no  objection,  but 
apparently  acquiesced  therein. 

The  only  part  of  the  above  which  is  denied 
is  the  claim  tliat  Shouse  was  present.  Cox 
also  says  that  when  Scott  told  him  he  want- 
ed to  send  a  telegram  he  (Cox)  replied  be 
was  not  the  agent;  that  he  was  over  in 
town;  that  Scott  then  said  be  was  in  a 
hurry  and  asked  him  to  take  it  which  be 
did,  and  collected  the  money  for  it  and  plac- 
ed the  message  on  the  regular  hook  for 
holding  messages  to  be  sent;  that  he  for- 
got to  call  the  agent's  attention  to  it  when 
the  latter  returned;  and  that  the  wind  must 
have  blown  it  off  the  book  to  the  floor,  where 
it  was  not  discovered  till  next  day. 

[2]  It  is  true  that  the  action  is  penal  in 
its  nature  and  plaintiffs,  to  recover,  must 
bring  themselves  strictly  wiUiin  the  terms  of 
the  statute;  and  the  dispatch  must  be  de- 
livered to  an  agent  of  the  company.  Pol- 
lard V.  Telephone  Co.,  114  Mo.  App.  553,  90 
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S.  W.  121.  Bnt  this  does  not  mean  that  tbe 
message  must  be  handed  in  person  to  the 
operator  who  does  the  work  of  actually 
sending  messages.  If  Ck>x  was  defendant's 
agent  for  the  purpose  of  receiving  messages 
to  be  transmitted,  and  the  message  was  de- 
livered to  such  agent  in  the  telegraph  of- 
fice and  the  fee  paid  thereon,  then  the  penal- 
ty Is  recoverable.  We  think  the  evidence 
was  ample  to  support  a  finding  by  the  jury 
that  Cox  was  defendant's  agent  for  the  pur- 
pose of  rec^ving  the  message. 

It  is  conceded  that  Shouse  was  station 
agent  for  the  Rock  Island  Railroad,  agent  for 
the  United  States  Express  Company,  and  de- 
fendant's operator,  and  that  the  offices  of  all 
three  were  In  one  and  the  same  place.  The 
money  paid  to  each  company  at  this  station 
was  placed  in  one  common  till  or  drawer.  It 
is  also  admitted  that  Cox  was  Shouse's  help- 
er ;  that  he  obeyed  whatever  orders  the  latter 
gave  him,  and  his  duty  was  to  do  everything 
Shouse  asked  him  to  do;  and  that  Cox  car- 
ried a  key  to  tbe  money  drawer.  Cox,  in 
testifying  for  defendant,  said  he  was  not 
only  supposed  to  do  anything  Mr.  Shouse  ask- 
ed him  to  do  but  that  he  assisted  Mr.  Shouse 
with  respect  to  Us  work  concerning  all  three 
of  tbe  companies.  It  was  also  In  evidence 
that,  since  the  occurrence  in  controversy,  Cox 
has  remained  In  that  office  in  the  same  ca- 
pacity, receiving  other  telegrams  from  per- 
sons desiring  to  transmit  them,  and  collect- 
ing the  money  therefor.  The  only  thing  of- 
fered to  show  that  Cox  is  not  defendant's 
agent  Is  tbe  testimony  of  Shouse  and  Cox 
that  Cox  Is  paid  by  tbe  Rock  Island  Railway 
and  their  statement  (which  under  the  dr- 
cnmstances  is  bnt  the  mere  expression  of  a 
legal  conclusion)  that  he  was  not  defendant's 
agent  Shouse  denies  that  he  was  In  the  of- 
fice when  the  telegram  was  handed  in  for 
transmission.  But,  even  on  the  theory  that 
he  was  not  present,  there  are  enough  dr- 
cumstances  proved  to  warrant  the  Jury  in 
finding  that  Cox  was  the  agent  of  defendant 
in  receiving  the  telegram  for  transmission. 
According  to  Cox,  he  was  a  practical  opera- 
tor, and,  when  Shouse  left  the  office  to  go  up 
in  town,  "be  left  me  In  charge  of  the  office." 
His  duty  was  to  obey  Shouse's  orders  and 
help  him  In  his  work  for  all  three  compa- 
nies. He  collected  the  charges  and  put  both 
money  and  telegram  in  the  proper  place,  one 
in  the  money  drawer  and  the  other  on  the 
hook  containing  messages  to  be  sent.  Agen- 
cy may  be  shown  by  direct  or  Indirect  evi- 
dence; that  is,  by  positive  testimony  or  by 
relevant  circumstances,  ^ad^ett  v.  Van 
Frank,  105  Mo.  App.  384,  loc.  cit  399,  79  S. 
W.  1016;  Bonner  v.  lisenby,  86  Mo.  App.  666, 
loc.  dt  670;  HefCerman  v.  Boteler,  87  Mo. 
App.  316,  loc.  dt  322. 

[8]  Agency  cannot  be  proved  by  the  declara- 
tions of  the  person  alleged  to  be  agent  but 
his  testimony  on  the  point  is  competent  for 
that  purpose.     Christian  v.   Smith,  S5   Mo. 


App.  117,  loc.  dt  122.  Agency  can  be  estab- 
lished by  the  testimony  of  the  agent  or  it 
may  be  implied  from  the  conduct  of  the  agent 
and  the  principal  and  the  course  of  dealing 
between  them  in  the  community.  Haubelt 
Bros.  V.  Mill  Co.,  77  Mo.  App.  672 ;  State  ex 
rel.  V.  Henderson,  86  Mo.  App.  482,  loc.  cit 
490.  The  facts  testified  to  by  Scott  and  Cox, 
and  about  which  they  agreed,  show  that  Cox 
was  defendant's  agent  for  the  purpose  of  ac- 
cepting this  telegram,  notwithstanding  Cox's 
conclusion  that  he  was  not  its  agent  The 
fact  that  Cox  wrote  out  the  telegram  at 
Scott's  dictation  did  not  cause  him  to  cease 
being  defendant's  agent  to  receive  said  mes- 
sage for  transmission.  lAvelle  v.  Western 
Union  Tel.  Co.  (Ark.)  145  S.  W.  205;  Keet- 
Ing  V.  Western  Union  Tel.  Co.,  152  S.  W.  95, 
loc.  dt  96. 

In  addition  to  the  testimony  of  Scott  and 
the  admissions  of  Cox  and  the  conceded  facta 
from  which  an  inference  of  agency  could  le- 
gally arise,  the  testimony  of  Cox  and  Shouse, 
both  testifying  for  the  defendant  contained 
enough  contradictions  of  each  other  to  jus- 
tify the  Jury  in  accepting  Scott's  version  as 
the  true  one  in  preference  to  dther  or  both 
Cox  and  Shouse's  testimony.  Cox  swore  he 
was  a  practical  telegraph  operator;  Shouse 
swore  he  was  not  Cox  said  the  second  mes- 
sage which  was  never  sent  was  discussed 
the  next  day  by  Shouse  and  him;  Shouge 
says  he  never  heard  of  the  message  until 
claim  was  made  against  the  company  for 
damages;  Cox  says  the  message  was  found 
next  morning  on  the  table  among  some  blanks 
or  stationery;  Shouse  says  it  was  found  in 
a  drawer.  Cox  says  the  message  when  re- 
cdved  by  him  was  placed  on  a  hook,  where 
messages  were  customarily  hung  before  bdng 
sent  &ud  that  evidently  the  wind  blew  It  oft 
the  hook;  Shouse  says  there  were  no  Indi- 
cations on  the  message  to  show  it  had  ever 
been  on  the  hook.  And  the  message  In  the 
possession  of  the  defendant  was  never  pro- 
duced at  the  trial  in  order  that  It  might 
speak  for  itself.  These  contradictions,  and 
certain  testimony  concerning  the  checking 
over  of  the  telegram  sent  and  the  cash  re- 
ceived, tends  very  strongly  to  show  that  by 
some  mistake  the  afternoon  telegram  was 
confused  with  the  morning  telegram,  since 
they  were  each  addressed  to  the  same  person 
and  contained  practically  the  same  message. 
And  the  fact  that  one  of  them  was  sent  "col- 
lect" would  cause  no  error  to  appear  in  the 
cash,  as  each  would  check  against  the  samp 
25  cents. 

[4]  But  even  if  such  mistake  unfortunate- 
ly occurred,  defendant  Is  still  subject  to  the 
penalty,  since  the  plaintiff  does  not  have  to 
show  willful  neglect,  partiality,  or  bad  faith. 
Burnett  v.  Western  Union  Tel.  Co.,  39  Mo. 
App.  599,  loc.  cit  607.  Under  all  the  cir- 
cumstances, the  evidence  was  sufficient  to 
support  the  jury's  finding  that  Ck>x  was  de- 
fendant's agent  to  receive  the  telegram  for 
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transmlssldii.    Such  finding,  therefore,  cannot 
be  disturbed. 

The  Judgment  is  accordingly  afiSrmed.    All 
concur. 


HODSON  v.  WALKER  et  al. 

(KanBaa  City  C!ourt  of  Appeals.     Missouri. 

May  19.  1013.) 

1.  INJT7NCTI0N     (§    103*)— QBOUND&— IMMOBAI. 

Uss  OF  Pbopebtt. 

A  grantee  of  land  subject  to  an  executory 
contract  of  sale  alleged  that  the  contract  was 
in  reality  a  lease  for  a  bawdybouse  drawn  as  a 
contract  to  avoid  the  consequences  of  making 
the  lease.  The  lessees  were  not  insolvent  or 
unable  to  make  the  payments  required  by  the  con- 
tract, the  property  had  increased  in  value  since 
the  contract  rather  than  decreased,  the  grantee 
was  not  ignorant  of  the  purposes  of  the  con- 
tract, the  property  was  not  being  used  for  a 
purpose  different  from  that  contemplated  by 
the  parties  to  the  original  contract,  the  grantee 
owned  no  other  property  in  the  vicinity  to  suf- 
fer deterioration  or  loss,  and  be  had  not  been 
in  any  way  prevented  from  taking  possession 
of  the  property  for  breach  of  any  condition. 
Hel^,  that  a  suit  to  enjoin  the  further  use  of 
the  property  as  a  bouse  of  prostitution  would 
not  lie,  as  equity  will  not  enforce  the  criminal 
laws  nor  restrain  the  commission  of  crime 
when  not  connected  with  property  rights. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent  Dig.  {|  176.  177;  Dec  Dig.  §  103.»] 

2.  Nuisance  (J  75*)  —  Public  Nuisance  — 
Persons  Entitled  to  Sue. 

Public  officers  are  the  only  parties  who 
can  maintain  a  suit  in  equity  to  restrain  a  nui- 
sance amounting  to  the  commission  of  a  crime 
unless  the  complainant  shows  some  peculiar 
special  injury  beyond  that  done  to  the  com- 
munity at  large. 

[Ed.  Note. — For  other  cases,  see  Nuisance, 
Cent  Dig.  S§  176-184;  Dec  Dig.  {  75.*] 

3.  Injunction  (g  118*)— Petition— Neqativ- 
INO  Remedt  at  Law. 

A  petition,  alleging  that  plaintiff  has  no 
adequate  remedy  at  law,  but  not  alleging  trav- 
ersable facts  from  which  such  absence  of  a 
plun  and  adequate  remedy  at  law  can  be  seen, 
Id  insufficient 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  ||  223-242;  Dec.  Dig.  i  118.*] 

4.  Landlobd  and  Tenant  (S  29*)— Validitt 
OF  Lease— Lboal  Purposes. 

A  lease  of  property  for  use  as  a  bawdy- 
house,  drawn  in  the  form  of  a  contract  of  sale 
to  avoid  the  consequences  of  making  a  lease,  is 
iUegaL 

[Ed.  Note.— For  other  cases,  see  Landlord 
and  Tenant,  Cent  Dig.  S  85;  Dec  Dig.  §  29;* 
Contracts,  Cent  Dig.  f  513H>1 

5.  Injunction  (t   103*)— Adequate  Rbuedt 
at  Law. 

Property  leased  for  an  illegal  purpose  may 
be  recovered  by  the  lessor  at  law,  and  there  is 
DO  necessity  for  resort  to  equity  to  enjoin  its 
illegal  use. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent  Dig.  gi  176,  177;  Dec.   Dig.  g  103.*] 

Appeal  from  Circuit  Court,  Buchanan 
County ;   Wm.  D.  Rusk,  Judge. 

Action  by  W.  S.  Hodson  against  H.  L. 
Walker  and  another.  From  a  judgment  for 
defendants  on  demurrer,  plaintiff  appeals. 
Affirmed. 


A.  Bowers,  Charles  F.  Strop,  aqd  iEngene 
Silverman,  all  of  St  Joseph,  for  appellant 
E.  M.  Swartz  and  O.  L.  Zwick,  both  of  St 
Joseph,  for  respondents. 

TRIMBLE,  J.  Appellant  filed  a  blU  In 
equity  wherein  he  alleged  that  he  Is  the 
owner  of  a  certain  lot  and  building  thereon, 
and  the  furnishings  therein  located,  In  the 
city  of  St  Joseph,  having  purchased  the 
same  from  one  Mary  W.Lutz;  that  his  own- 
ership Is  subject  to  a  contract  In  writing 
made  by  said  Lntz  with  Tess  Woods  prior  to 
the  deeding  of  said  property  to  appellant,  in 
which  contract  said  Lutz  undertook  to  rent 
said  property  to  Tess  Woods  and  gave  her 
an  option  to  buy  same,  and  agreed  to  con- 
vey same  to  her  when  the  said  Tess  Woods 
had  paid  the  purchase  price  of  $26,800  in 
payments  as  follows,  $10,000  in  five  years 
with  6  per  cent  Interest  per  annum  payable 
monthly  beginning  May  21,  1911,  and  $16,- 
800  in  weekly  Installments  of  $65  each  be- 
ginning April  22,  1911,  and  ending  June  24, 
1911,  and  $75  per  week  thereafter  until  said 
$16,800  Is  fully  paid;  that  in  said  contract 
It  Is  further  provided  that  said  Tess  Woods 
shall  keep  the  property  In  repair,  pay  all 
taxes,  and  faithfully  perform  all  stipulations 
therein  contained,  and  make  all  weekly  pay- 
ments therein  required;  and  a  failure  to  do 
so  shall  cause  a  forfeiture  of  the  premises, 
give  a  right  of  re-entry  to  the  owner,  and 
the  weekly  payments  made  shall  be  retained 
as  liquidated  damages  for  failure  to  comply 
with  the  contract,  and,  upon  such  failure^ 
possession  of  said  premises  shall  be  deliver- 
ed to  the  owner.  The  petition  alleges  that 
the  contract  referred  to  was  In  reality  a 
lease  for  a  bawdybouse,  so  drawn  in  order 
to  avoid  the  consequences  of  making  such 
a  lease ;  that  the  premises  are  now  used  for 
a  bawdybouse.  In  which  many  lewd  women 
live  and  engage  In  whoredom,  the  sale  of  In- 
toxicating liquor,  loud,  indecent,  and  offen- 
sive broils,  and  the  practice  of  abhorrent 
and  unmentionable  vices;  that  the  mainte- 
nance of  such  brothel  is  a  public  nuisance 
and  a  disgrace  and  dishonor  to  the  city; 
that,  by  reason  of  all  these  practices  in  the 
use  of  plaintiff's  property,  plaintiff  will  suf- 
fer irreparable  damage,  his  property  being 
rendered  worthless  and  undesirable;  that  such 
use  wlU  continue  unless  defendants  are  re- 
strained ;  and  that  plaintiff  has  no  legal  rem- 
edy. Wherefore  he  prays  that  said  nuisance 
be  al>ated;  that  defendants  be  enjoined  from 
using  said  premises  as  a  bawdybouse  and 
from  harboring  prostitutes  therein.  A  de- 
murrer to  the  petition  was  filed  which  the 
trial  court  sustained,  and  plaintiff,  refusing 
to  plead  further,  stood  upon  the  petition. 
Whereupon  judgment  was  rendered  against 
him,  and  he  now  appeals. 

The  question  presented  for  our  considera- 
tion Is  not  the  desirability  or  the  feasibility 
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of  efforts  to  lessen  or  prohibit  the  social  evil, 
but  to  determine  the  snfBclency  of  the  peti- 
tion as  the  foundation  of  a  suit  in  equity. 

[1]  There  is  no  allegation  in  the  petition 
that  the  defendants  are  insolvent  or  unable 
to  make  the  payments  required  of  them  by 
the  terms  of  the  contract  Indeed,  the  in- 
ference Is  that  they  are  paying  these  install- 
ments promptly,  or  else  the  appellant  would 
exercise  the  right  of  re-entry  provided  in 
the  contract  From  the  allegations  of  the 
petition  it  would  seem  that  the  property  has 
Increased  in  value  since  the  contract  was 
executed  rather  than  decreased.  There  is  no 
allegation  in  the  petition  that  plaintiff  is  or 
was  Ignorant  of  the  purpose  of  the  contract; 
or  that  the  property  is  being  used  for  a  pur- 
pose different  from  that  contemplated  by  the 
parties  when  it  was  made.  ,0n  the  contrary, 
the  allegations  show  that  It  is  being  used 
in  strict  accord  with  such  intention.  The 
petition  shows  that  the  sum  of  nearly  $10,- 
OOQ  has  been  paid  on  the  purchase  price,  and 
that  if  the  defendants  do  not  comply  with 
the  terms  of  the  contract,  all  rights  thereun- 
der are  lost  and  the  money  paid  can  be  re- 
tained as  liquidated  damages.  Appellant 
owns  no  other  property  In  the  vicinity  to  suf- 
fer deterioration  or  loss.  There  is  nothing 
to  show  that  he  is  or  has  been  in  any  way 
prevented  from  taking  possession  of  said 
property  for  breach  of  any  conditions  in  said 
contract;  nor  are  any  facts  pleaded  which 
show  any  danger  of  loss  or  Injury  to  him. 
On  the  contrary,  the  facts  pleaded  show  that 
be  is  not  in  any  danger  of  irreparable  inju- 
ry from  depreciation  in  value.  In  other 
words,  his  desire  and  purpose  to  restrain  the 
alleged  vicious  and  unholy  practices  com- 
plained of  is  not  connected  with  the  preser- 
vation or  conservation  of  any  property  rights 
whatever.  He  Is  seeking  to  prevent  the  com- 
mission of  such  practices,  and  compel  an  ob- 
servance of  both  morals  and  law  by  means 
of  a  court  of  equity.  But  relief  of  this  na- 
ture cannot  be  granted  by  equity  courts. 
Equity  can  never  be  used  as  a  means  of  en- 
forcing the  criminal  laws,  or  of  restraining 
the  commission  of  crime  where  it  is  not  con- 
nected with  property  rights.  State  ex  reL 
V.  Schweickardt,  109  Mo.  496,  loc.  dt  61S, 
19  S.  W.  47. 

[2]  In  such  cases  public  officers  are  the 
only  parties  who  can  maintain  a  suit  in  equi- 
ty to  restrain  nuisances  (State  ex  rel.  v. 
VandaUa.  119  Mo.  App.  406,  loc.  dt  418,  94 
S.  W.  1009,  and  cases  cited),  unless,  of  course, 
the  complainant  can  allege  and  show  some 
peculiar  special  injury  beyond  that  done  to 
the  community  at  large  (Swain  v.  Railway, 
252  111.  622,  97  N.  E.  247,  38  L.  R.  A  (N.  S.] 
763;  Scheurich  v.  Light  Co.,  109  Mo.  App. 
406,  84  S.  W.  1003 ;  Spence  v.  Fenchler  [Tex. 
av.  App.]  151  S.  W.  1094;  Glvens  v.  Mc- 
Ilroy,  79  Mo.  App.  671). 

[t]  While  the  petition  contains  the  allega- 
tion that  plaintiff  has  no  adequate  remedy 


at  law,  yet  there  are  no  traversable  facts 
pleaded  from  which  such  absence  of  a  plain 
and  adequate  remedy  at  law  can  be  seen. 
State  ex  rel.  v.  Wood,  165  Mo.  425,  loc.  clt 
449,  66  S.  W.  474,  48  L.  R.  A  596;  Verdin 
V.  St  Louis,  131  Mo.  26,  loc.  dt  106,  106,  33 
a  W.  480,  36  S.  W.  52. 

[4,  f  ]  If  the  allegations  of  the  petition  con- 
cerning the  contract  under  which  defendants 
are  holding  possession  are  true,  then*  such 
contract  Is  illegal.  Sprague  v.  Rooney,  104 
Mo.  349,  16  S.  W.  505.  And  a  suit  for  pos- 
session based  on  that  ground  could  be  main- 
tained. Upon  the  establishment  of  that 
fact,  no  cloud  would  remain  on  plalntlfTs 
property,  since  the  law  would  declare  that 
such  contract  had  no  existence  from  the  be- 
ginning. Sprague  v.  Rooney,  104  Mo.  loc. 
dt  360,  16  S.  W.  505.  Besides,  if  such  con- 
tract is  a  cloud  on  the  title,  the  procedure- 
in  this  case  will  in  no  way  remove  It,  but 
will  rather  fasten  It  still  tighter  with  a  mor- 
al stigma  added  thereto. 

The  petition  clearly  disclosed  no  equitable 
right  in  plaintiff  to  proceed  on  the  facts  al- 
leged. We  do  not  say  that  no  drcumatances 
nor  allegation  of  any  kind  would  entitle 
plaintiff  to  equitable  relief,  but  only  that, 
under  the  facts  as  alleged  by  him  tn  this 
particular  petition,  he  is  not  entitled  to  the 
aid  of  equity. 

The  judgment  of  the  circuit  court  is  af- 
firmed.   All  concur. 


ESKRIDGB  ▼.   METROPOLITAN   ST.   RT. 

CO. 

(Kansas  City  Court  of  Appeals.     Missouri. 

May  19,  1913.) 

1.  Street  Railboads  (|  114*)— Actions  fob 
Injuries  to  Persons  on  Tback— Suitioikn- 
ct  of  evidenck. 

Where  a  street  car  motorman  was  looking 
into  the  car  just  before  it  struck  a  pedestrian, 
the  jury  was  not  bound  to  find  that  be  would 
not  have  seen  the  pedestrian  in  time  to  have 
avoided  injuring  him  even  had  he  been  keeping 
a  lookout,  merely  because  a  passenger  on  the 
front  platform  who  was  looking  ahead  failed 
to  see  the  pedestrian  until  he  was  on  the  track. 
[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  §f  239-250;  Dec  Dig.  ( 
114.*] 

2.  Street  Railroads  (SI  81,  93*)— Opkbatiow 
OF  Cars  —  Duty  of  Motobman  —  Neoli- 

QENCE. 

It  was  a  street  car  motorman's  duty  to  be 
on  the  alert  with  a  sharp  lookout  for  the  safety 
of  pedestrians,  and  it  was  negligence  as  a  mat- 
ter of  law  for  a  motorman  to  look  back  watch- 
ing what  was  happening  inside  the  car  instead 
of  looking  ahead. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  {|  172-177,  195-200;  Dec 
Dig.  Sg  81,  93.*] 

3.  Street  Railboads  ({  103*)— Actions  fob 
Injuries  to  Persons  on  Tbackb— Injuries 
Avoidable  Notwiibstandino  Contribu- 
tory Negligenpe. 

Where  a  street  car  motorman  just  before 
his  car  struck  a  pedestrian  was  looking  back- 
wa'rds  into  the  car,  the  jury  were  justified  in 


•For  other  easw  see  same  topio  and  section  NUMBER  In  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  *  Rep'r  Indexes 

Digitized  by" 


v^oogle 


106 


167  SODTHWESTBBN  BE^PORTBB 


(Mo. 


finding  that  bis  negligence  was  the  proximate 
cause  of  the  injury  notwithstanding  the  pedes- 
trian's contributory  negligence  in  standing  on 
the  track  while  another  car  passed. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  i  219;  Dec.  Dig.  t  10».*1 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; Jas.  E.  Goodrich,  Judge. 

Action  by  Mattle  Eskrldge  against  the 
Metropolitan  Street  Railway  Company. 
Judgment  for  plalntifl,  and  defendant  ap- 
peals.   Affirmed. 

John  H.  Lucas  and  Bruce  Bamett,  both  of 
Kansas  City,  for  appellant  Ellis,  Cook  & 
Bamett,  of  Kansas  City,  for  respondent 

ELLISON,  J.  This  is  an  action  for  per- 
sonal Injury,  afterwards  resulting  In  the 
death  of  plaintiffs  husband.  She  recovered 
judgment  In  the  trial  court 

Defendant  operates  a  street  railway  north 
and  south  on  Walnnt  street  in  Kansas  City, 
and  struck  deceased  on  the  south  side  of  the 
Intersection  of  Eleventh  street  with  Walnut, 
a  point  where  there  Is  a  constant  throng  of 
people'  crossing  over  Walnut  In  going  east 
and  west  on  Eleventh  street  There  were 
two  principal  witnesses  Introduced  by  plain- 
tiff; the  motormau  being  one  of  them — the 
defendant  .offering  no  evidence.  The  car 
'was  running  south  on  the  west  track  at  five 
or  sU  miles  an  hour,  and  deceased  was  not 
seen  by  the  motorman  until  within  six  or 
eight  feet  of  him.  He  was  then  standing  on 
the  east  rail  of  the  west  track,  looking  east, 
and  apparently  waiting  for  a  north-bound 
car  on  the  east  track  to  pass.  A  passenger 
(an  unemployed  motorman)  In  the  front  vesti- 
bule of  the  colliding  car  saw  deceased's  per- 
il and  called  out,  "Man  on  the  track !  "  The 
motorman  had  had  his  head  turned,  looking 
Inside  the  car  at  "some  one  carrying  on  In 
there."  He  turned  at  the  passenger's  outcry 
and  endeavored  to  stop,  but  struck  deceased 
before  he  did  so. 

[1  ]  If  we  understand  defendant's  argiunent 
or  theory.  It  Is  that  the  passenger  witness 
testified  he  was  looking  straight  down  the 
track  and  that  he  did  not  see  either  to  the 
right  or  left;  that  there  was  no  evidence 
where  deceased  came  from;  and  that.  If 
the  motorman  had  been  looking  forward 
Instead  of  backwards,  he  would  only  have 
seen  deceased  on  the  east  rail,  as  the  pas- 
senger saw  him  and  at  the  same  time  the 
passenger  saw  him.  As  suggested  by  plain- 
tiff's counsel,  deceased  must  have  come  from 
somewhere,  and  It  Is  a  lame  argument  to 
say  that,  because  the  passenger  did  not  see 
him,  the  motorman  would  not  Two  per- 
sons looking  In  the  same  direction  do  not 
always  see  the  same  thing  at  the  same  time, 
especially  where  many  people  are  passing 
back  and  forth. 

[2]  It  was  the  motorman's  business  to  be 
on  the  alert  with  sharp  lookout  for  the  safe- 


ty of  pedestrians;  and  the  jury  were  well 
justified  In  concluding  that  If  be  had  be»i 
looking  folrward  he  would  have  seen  deceas- 
ed when  he  took  or  came  upon  his  place  of 
peril,  and  stopped  his  car. 

[S]  The  evidence  shows  inexcusable  neg- 
ligence as  a  matter  of  law,  and  the  jury 
were  justified  In  saying  It  was  the  proximate 
cause  of  the  Injury,  notwithstanding  con- 
tributory negligence  of  deceased  In  standing 
on  the  track  while  the  other  car  passed. 

The  judgment,  being  manifestly  for  the 
right  party,  Is  affirmed.    All  concur. 


KERNS  &  LORTON  v.  WESTERN  UNION 

TELEGRAPH  CO. 

(Kansas  City  Cdurt  of  Appeals.     MissourL 

May  19,  1913.) 

1.  Teusgeapbs  and  Telephones  (|  67*) — 
Mksbaoe  —  Delay  —  Action  ex  Delicto  — 
Damages. 

In  an  action  ex  delicto  against  a  telegraph 
company  for  failure  to  deliver  a  message  with 
reasonable  dispatch,  the  injured  party  is  not 
limited  to  damages  which  might  reasonably  have 
been  within  the  contemplation  of  the  parties, 
but  may  recover  for  all  the  injurious  results 
flowing  therefrom  in  ordinary  and  natural  se- 
quence, without  the  interposition  of  any  other 
negligent  or  overpowering  force. 

[Eld.  Note. — For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  §i  64-68 ;  Dec.  Dig. 
8  67.»] 

2.  Teliobaphs  and  Telephones  (i  06*)— 
Loss  of  Pbofits  —  Delay  in  Delivebinq 
Telegrau. 

By  reason  of  defendant's  delay  in  deliver- 
ing a  telegram,  a  car  load  of  peaches  did  not 
reach  their  destination  in  time  tor  the  morning 
market,  and  plaintiffs  were  compelled  to  sell 
them  at  a  discount  because  of  their  overripe 
condition  and  lack  of  market  in  the  afternoon. 
It  was  proved  that  there  were  408  bushels  of 
peaches  in  the  car;  that  each  crate  weighed  60 
pounds:  that  the  freight  was  BO  cents  per 
hundred,  with  $45  for  refrigeration ;  that  the 
peaches  had  cost  plaintiffs^  freight  included, 
$526.44,  and  in  their  overripe  condition  were 
sold  for  $436.  Had  they  been  in  good  condition 
when  placed  on  the  market,  they  would  have 
sold  for  75  cents  a  bushel  more  than  plaintiffs 
paid  for  them.  The  market  for  peaches  in  good 
condition  was  strong,  and  plaintiffs  bad  advance 
orders  for  150  bushels,  ana  were  enabled  to  sell 
them  all  in  an  impaired  condition  at  a  discount. 
Held,  that  a  judgment  allowing  plaintiffs  $200 
was  not  objectionable  as  allowing  profits  not 
proved  with  sufficient  certainty. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  {{  61-63 ;  Dec.  Dig. 
{  66.*] 

3.  Dauaoes  (I  190*)  —  Loss  of  Pbofits  — 
Pboof. 

The  rule  that  damages  for  loss  of  profits 
are  not  recoverable  is  not  based  on  any  objec- 
tion to  loss  of  profits  as  such,  but  on  the  fact  of 
inability  to  prove  the  loss  with  proper  certainty, 
as,  where  the  profits  depend  on  business  skill 
or  ability  of  a  person  or  firm,  the  state  of  the 
weather,  the  favor  of  the  public,  the  fluctuations 
of  the  market,  etc. ;  but,  where  the  items  of 
loss  can  be  ascertained  with  reasonable  certain- 
ty, they  may  be  allowed. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  {  513:    Dec.  Dig.  t  190.*] 
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4.  Tklegbaphs  and  TiLKPHomcs  a  63*)— Dk- 

LAT    IN    DeLIVEBT— Loss   OF   OOODS— PBOZI- 

iCATK  Cause. 

Negligence  of  a  telegraph  company  in  fail- 
ing to  promptly  deliver  a  message,  directing 
plaintiffs  agent  to  divert  a  car  load  of  peaches 
to  a  different  place  and  on  a  different  road  from 
that  intended,  held  the  proximate  cause  of  loss 
sustained  by  plaintiff's  inability  to  get  the 
peaches  on  the  market  in  time  to  sell  them  with- 
out loss. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones^  Cent  Dig.  fi  33;  Dec.  Dig.  { 
53.*] 

5.  txleobafhs  and  telephones  (j  67*)  — 
Messaoeb—Dbuvebt— Delay. 

Where  a  message  by  plaintiff  to  its  agent 
directed  him  to  bill  a  certain  car,  "Macon  via 
Wabash  instead  of  Milan,"  it  showed  on  its 
face  that  it  related  to  a  business  transaction ; 
and  hence  plaintiff,  in  an  action  ex  delicto 
against  the  telegraph  company  for  failure  to 
deliver  the  message  with  reasonable  promptness, 
was  presumed  to  have  contemplated  all  dam- 
ages, flowing  naturally  and  directly  from  its 
breach  of  duty,  and  plaintiff  was  not  limited  to 
nominal  damages. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  §f  64-68;  Dec.  Dig. 
S  67.»] 

6.  TBLEeaAPHs  and  Telephones  (g.  52*)  — 
Dimr  TO  Decbease  Loss. 

Plaintiffs,  expecting  a  car  load  of  peaches, 
wired  their  agent  to  divert  them  to  "Macon  via 
Wabash  instead  of  Milan,"  where  they  would 
have  arrived,  if  the  message  had  been  promptly 
delivered,  in  time  for  the  morning  market. 
Plaintiffs,  having  no  knowledge  that  the  message 
had  not  been  delivered,  went  to  Macon  to  handle 
the  peaches  on  arrival,  and  inquired  of  all  the 
depots,  and  had  an  investigation  made  along 
the  Wabash  to  ascertain,  if  possible,  where  the 
car  was,  when  it  had  not  arrived.  Plaintiffs 
then  returned  to  their  place  of  business,  bnt, 
being  immediately  informed  by  the .  agpnt  of 
another  road  that  the  peaches  had  arrived,  im- 
mediately returned  to  Macon  on  the  same  day 
and  sold  the  peaches  at  a  loss.  Held,  that 
plaintiffs  were  not  negligent  in  thinking  that 
the  car  had  not  been  shipped  when  it  had  not 
arrived  according  to  their  message,  and  had 
folfiUed  their  duty  to  do  everything  possible  to 
minimize  the  loss. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent.  Dig.  f  36:  Dec.  Dig.  i 
52.*] 

Appeal  from  Circuit  Court;  Adair  Coun- 
ty; Nat  M.  Shelton,  Judge. 

Action  by  Kerns  &  Lorton  against  the 
Western  Union  Telegraph  Company.  Judg- 
ment for  plaintiffs,  and  defendant  appeals. 
Affirmed. 

Fred  S.  Hudson,  of  ChiUlcothe,  for  ai^jtel- 
lant  Weatherby  &  Frank,  of  KlrksvlUe,  for 
respondents. 

TRIMBLE,  J.  In  this  case  plaintiffs  sue 
for  damages 'said  to  have  been  caused  by 
the  alleged  failure  of  defendant  to  promptly 
transmit  and  deliver  a  telegram  sent  from 
KlrksvlUe  to  St  Louis  on  July  26,  1910. 
The  proof  showed  (and  no  controversy  is 
made  over  It)  that  the  message  was  delivered 
to  the  operator  in  defendant's  office  at  Klrks- 
vlUe at  1:40  p.  m.;  that  the  usual  charge  for 
transmission  was  paid;   that   the  time  re- 


quired to  transmit  and  deliver  a  message 
from  KlrksvlUe  to  any  point  within  the 
free  deUvery  limits  of  St  Louis,  in  which 
limits  the  addressee  of  the  message  had  bis 
office,  was  30  minutes ;  that  the  message  was 
correctly  addressed  to  the  recipient;  that, 
had- It  been  transmitted  and  delivered  with 
the  usual  promptitude,  it  would  have  reach- 
ed the  addressee  about  2:10  or  2:15  p.  m., 
but  that  it  did  not  reach  him  until  about 
7:30  o'clock  In  the  evening,  vrhen  its  con- 
tents were  telephoned  to  him  from  defend- 
ant's office,  and  the  message  Itself  was  de- 
livered the  next  morning,  July  27tb.  It 
seems  that  plaintiffs  had  ordered  J.  M.  Pat- 
terson, of  St  Louis,  to  ship  them  a  car  load 
of  peaches  from  St  Louis  to  Milan,  Mo., 
over  the  BurUngton  Railroad.  But  after 
the  order  had  been  given,  plaintiffs,  think- 
ing a  better  market  for  them  could  be  had 
at  Macon,  concluded  to  have  the  peaches 
shipped  to  that  town  Instead  of  Milan,  and 
to  have  them  shipped  over  the  Wabash  in- 
stead of  the  BurUngton.  It  was  for  the 
purpose  of  changing  the  route  and  destina- 
tion of  this  car  of  peaches  that  the  tele- 
gram was  sent  Bad  the  message  been  re- 
ceived by  the  addressee  at  any  time  prior 
to  4  o'<dock  p.  m.  July  26th,  it  would  have- 
enabled  him  to  bUl  the  car  over  the  Wabash 
to  Macon  as  directed.  Owing  to  the  delay 
in  deUvery,  however,  the  car,  when  the  con- 
tents of  the  message  were  telephoned  to  the 
addressee,  bad  already  been  started  on  its 
way  to  Milan  over  the  Burlington.  The  re- 
cipient of  the  telegram  immediately  upon 
learning  its  contents  succeeded  in  having 
the  car  en  route  ordered  dropped  at  Macou, 
as  It  would  have  to  go  through  Macon  on  its 
way  to  Milan.  Had  the  car  been  sent  over 
the  Wabash  as  directed  in  the  telegram,  it 
would  have  arrived  in  Macon  between  8 
and  4  o'clock  of  the  morning  of  July  27th, 
but  as  it  came  over  the  Burlington,  it  did 
not  arrive  until  10  minutes  to  9  of  that 
morning.  The  evidence  discloses  that  peach- 
es when  ripe  for  shipment  become  overripe 
very  quickly  in  hot  weather;  that  they  be- 
come unfit  for  market  If  not  in  firm  and 
good  condition;  that  to  enable  them  to  be 
sold  on  the  market  they  must  be  placed  on 
sale  early  In  the  morning,  as  housevvives 
will  not  buy  them  to  can  or  otherwise  pre- 
serve them  in  the  afternoon,  and,  because 
of  their  liability  to  quickly  soften,  will  not 
buy  them  In  the  middle  or  afternoon  of  one 
day  to  can  or  preserve  the  next  Not  know- 
ing that  there  had  been  a  delay  In  the  de- 
livery of  the  telegram,  plaintiffs  went  from 
KlrksvlUe  to  Macon  at  midnight  of  the 
morning  of  the  27th,  to  be  there  in  time  to 
receive  the  peaches  over  the  Wabash  at 
4  o'clock,  and  thus  get  them  on  the  early 
market  of  that  day.  Upon  Inquiry  at  the 
Wabash  depot,  plaintiffs  learned  from  the 
agent  that  the  St  Louis  train  had  come  but 
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no  peaches,  and  that  no  opportunity  for 
them  to  come  would  arise  until  next  morn- 
ing, oniereupon  they  went  to  the  Burlington 
depot  and  Inquired  for  the  peaches,  and 
were  told  by  the  agent  they  were  not  there, 
and  that  the  train  they  would  likely  oome 
on.  If  on  that  road  at  all,  was  already  in. 
Plaintiffs  then  returned  to  Klrksvllle  on  the 
passenger  train  leaving  Macon  at  8:46  a.  m. 
As  soon  as  they  reached  their  place  of  busi- 
ness in  Klrksvllle,  they  were  informed  by 
the  Burlington  agent  at  Macon,  over  the 
telephone,  that  the  peaches  had  arrived. 
They  Immediately  returned  to  Macon  on  the 
next  train,  arriving  there  about  1  o'clock  p. 
m.  of  the  27th.  They  examined  the  peaches 
and  found  them  In  fair  condition.  They  al- 
ready had  from  100  to  200  bushels  sold  on 
condition  that  they  were  firm  and  not  over- 
ripe. But  by  this  time  it  was  too  late  to 
put  them  on  the  market  for  that  day;  the 
merchants  refusing  to  take  them  for  the  rea- 
son that  housewives  would  not  buy  in  the 
afternoon,  and  there  was  no  market  for  them 
except  in  the  early  morning.  C!onsequently 
they  were  compelled  to  wait  until  the  morn- 
ing of  the  next  day  before  disposing  of  them. 
By  this  time  they  were  overripe,  some  of 

-  them  decayed,  by  reason  of  which  they  were 
compelled  to  sell  the  peaches  at  a  discount 
It  is  for  this  loss  that  plaintiffs  sue.  A 
Jury  was  waived,  and  the  case  tried  by  the 
court,  and  a  Judgment  rendered  in  favor  of 
plaintiffs  for  $200. 

[1]  The  suit  is  in  tort  for  failure  to  de- 
liver a  message  with  the  exercise  of  care 
and  reasonable  dispatch.  When  such  fail- 
ure lias  been  affirmatively  established  and 
there  la  loss  sustained  as  the  direct  and 
proximate  consequences  of  its  wrong,  the 
defendant  is  liable.  Fitch  v.  Telegraph  Co., 
150  Mo.  App.  149,  130  S.  W.  44;  Reed  T. 
Western  Union  Tel.  Co.,  135  Ma  661,  37  S. 
W.  904,  34  L.  R.  A.  482,  68  Am.  St  Rep.  609 ; 
McCarty  v.  Western  Union  TeL  Co.,  116  Mo. 
App.  441,  91  S.  W.  976. 

[2]  It  is  first  insisted  that  there  is  nothing 
in  the  testimony  to  show  whether  plaintiffs 
lost  anything  or  not,  and  for  thla  reason  no 
recovery  can  be  had.  The  grounds  of  this 
objection  are  that  plaintiffs  were  not  able  to 
state  precisely  what  they  got  for  the  peach- 
es, nor  the  exact  amount  paid  for  freight, 
and  that  as  the  damages  are  for  loss  of  prof- 
its they  are  too  remote,  contingent,  and  spec- 
ulative. It  is  true  plaintiffs  were  unable  to 
state  from  memory  whether  the  freight  was 
$100  or  $200.  But  it  was  In  evidence  that 
there  were  408  bushels  of  peaches  in  the  car, 
that  each  bushel,  crate  and  all,  weighed  60 
pounds,  and  that  the  rate  from  St  Louis  to 
Macon  was  30  cents  per  hundred,  with  $45 

charges  for  refrigeration.  From  this  it  was 
only  a  matter  of  arithmetic  to  determine  the 
amonnt  of  fright  paid.    The  peaches  In  their 

overripe  condition  brought  $436,  and  had  cost 

plaintiffs,  freight  included,   $526.44,  making 


a  dead  loss  of  $90.44  on  fbe  purchase.  In  ad- 
dition to  this  it  was  shown  that  had  the 
peaches  been  in  good  condition  when  placed 
on  the  market  they  would  have  sold  for  76 
cents  per  bushel  more  than  was  paid  for 
them,  which  with  the  loss  on  the  purchase 
price  would  aggregate  something  near  $280. 
So  that  the  court's  Judgment  for  $200  was 
not  unreasonable.  The  market  price  for 
peaches  in  good  condition  was  shown,  the 
plaintiffs  had  advance  orders  for  150  bushels 
at  that  price,  and  were  afterwards  able  to 
sell  them  all  in  an  impaired  condition  and  at 
a  discount,  so  that  it  is  entirely  reasonable 
to  suppose  that  the  entire  car  could  have 
been  sold  at  the  market  price. 

[3]  The  rule  that  damages  for  loss  of  prof- 
its are  not  recoverable  Is  not  based  on  any 
objection  to  loss  of  profits  as  such.  In  the 
cases  holding  them  not  recoverable  it  will  be 
found  that  it  was  because  they  were  not  sus- 
ceptible of  definite  proof.  The  elements  of 
the  loss  were  so  uncertain,  contingent,  and 
remote  as  to  make  the  determination  of  the 
loss  a  pure  guess.  Where  the  profits  depend 
on  the  business  skill  or  ability  of  a  person  or 
firm,  the  state  of  the  weather,  the  fickle  fa- 
vor of  the  public,  the  fluctuations  of  the  mar- 
ket, and  such  like,  they  are  held  not  recover- 
able because  no  definite  proof  can  be  obtain- 
ed whereby  the  loss  can  be  calculated,  not 
because  they  are  profits.  Whenever  the  Itema 
of  such  loss  can  be  ascertained  with  reasona- 
ble certainty  they  have  been  allowed.  Hicks 
V.  National  Surety  Co.,  155  S.  W.  71. 

[4]  It  is  true  plaintiffs  cannot  recover  un- 
less the  evidence  shows  that  the  failure  to 
deliver  the  message  was  the  proximate  cause 
of  the  loss.  But  that  question  was  submitted 
to  the  court  sitting  as  a  Jury,  and  it  found 
for  plaintiffs.  The  evidence  is  not  only  suffi- 
cient to  sustain  this  finding,  but  there  is 
hardly  any  to  the  contrary.  The  message 
was  sent  at  1:40,  and  could  have  been  deliv- 
ered by  2:15.  It  was  not  delivered  till  7:30 
that  night.  If  it  had  been  delivered  at  any 
time  before  4  o'clock,  the  car  would  have 
come  over  the  Wabash,  and  would  have  ar- 
rived in  Macon  between  3  and  4  the  next 
morning,  in  ample  time  for  the  peaches  to  go 
on  the  market  of  that  day.  The  peaches 
were  In  good  condition  when  they  arrived, 
but  deteriorated  during  the  enforced  delay. 
It  was  proved  by  experienced  fruit  men,  who 
had  dealt  in  peaches  for  several  years,  that 
they  are  very  perishable  and  must  be  han- 
dled quickly,  and  that  in  hot  weather  a  very 
slight  delay  in  putting  them  on  the  market 
will  cause  a  heavy  loss.  Under  these  circum- 
stances the  finding  of  the  court  that  the  fail- 
ure to  deliver  the  message  in  time  was  the 
proximate  cause  of  the  loss  is  amply  sustain- 
ed, and  cannot  be  disturbed. 

It  is  urged  that  before  plaintiffs  are  enti- 
tled to  recover,  the  damages  must  be  such  as 
may  be  fairly  and  reasonably  considered  as 
arising  naturally  out  of  the  transaction.   This 
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means  that,  as  the  telegraph  company  could 
not  know  from  the  message  that  perishable 
fmlt  like  peaches  was  the  subject  of  the  dis- 
patch, they  could  not  have  had  In  contempla- 
tion loss  by  reason  of  delay  in  receiving  the 
car.  It  Is  true  that  where  the  action  is  for 
breach  of  the  contract  the  damages  must  be 
such  as  arise  naturally  out  of  the  breach, 
and  be  such  as  may  be  reasonably  within  the 
contemplation  of  the  parties.  But  where,  as 
here,  the  action  is  in  tort,  or  for  a  breach  of 
defendant's  public  duty,  the  damages  recov- 
erable are  such  as  might  reasonably  have 
been  expected  to  occur  under  the  particular 
circumstances.  Jones  on  Telegraph  Compa- 
nies, {  618.  And  while  there  may  appear  to 
be  Uttle,  if  any,  difference  in  these  two  rules, 
yet  there  is  some  difference,  and  It  seems  to 
be  this :  That  in  the  latter  class  of  cases  the 
company  need  not  have  the  same  information 
of  the  nature  of  the  message,  and  the  proba- 
ble result  which  would  arise  on  a  failure  to 
properly  transmit  or  deliver  It,  as  it  would 
in  an  action  on  the  contract  In  other  words, 
in  actions  in  tort,  "the  injured  party  is  not 
Umlted  to  damages  which  might  reasonably 
have  been  within  the  contemplation  of  the 
parties,  but  recovery  may  be  had  for  all  the 
injurious  results  which  flow  therefrom  by  or- 
dinary natuiral  sequence,  without  the  inter- 
position of  any  other  negligent  or  overpower- 
ing force."  Jones  on  Telegraph  Companies, 
{  518;  Ment2ser  v.  Telegraph  Co.,  93  Iowa, 
752,  loc.  dt.  760,  62  N.  W.  1,  28  L.  R.  A.  72, 
67  Am.  St  Rep.  294;  Western  Union  Tel.  Co. 
▼.  Dubois,  128  111.  248,  loc.  dt  255,  21  N.  B. 
4,  1^  Am.  St  Rep.  109. 

[f]  It  Is  said  that  even  in  this  class  of 
cases,  to  justify  a  recovery  of  substantial 
damages  the  message  must  show  on  its  face 
that  it  relates  to  a  business  transaction. 
Fitch  V.  Telegraph  Co.,  150  Mo.  App.  149,  loc. 
dt  166,  130  8.  W.  44.  When,  however,  the 
message  discloses  this  fact,  the  telegraph 
company  is  presumed  to  have  contemplated 
all  damages  flowing  naturally  and  directly 
from  a  failure  to  perform  Its  public  duty. 
As  said  in  Jones  on  Telegraph  Companies,  i 
619:  "They  hold  themselves  out  as  being 
ready  and  willing  to  transmit  all  proper  mes- 
sages tendered  to  them;  and,  as  people  sel- 
dom resort  to  these  companies  for  their  serv- 
ices unless  the  matter  is  of  much  importance 
and  must  be  attended  to  quickly,  it  is  pre- 
sumed that  they  will  transmit  the  message 
In  the  exact  words  in  which  it  was  delivered 
to  them,  and  djellver  it  to  the  addressee  as 
promptly  and  speedily  as  It  is  possible  for 
them  to  do.  This  is  a  public  duty  which 
tbey  owe  to  every  one  who  applies  to  them. 
for  services,  and  one  which  they  must  take 
dally  cognizance  of;  and,  when  they  fall  to 
discharge  this  duty,  it  Is  supposed  that  they 
contemplated,  at  the  time  of  accepting  this 
service,  the  result  of  such  failure.  It  is  fur- 
ther presumed  that  they  know — where  no  in- 


formation la  given  to  the  contrary — that  all 
messages  delivered  to  them  are  of  impor- 
tance, and  that  great  loss  or  injury  may  be 
the  result  of  a  failure  on  their  part  to  prop- 
erly discharge  their  duty,  and  that  tbey, 
therefore,  are  supposed  to  have  contemplated 
all  the  damages  flowing  naturally  and  direct- 
ly from  such  failure,  although  they  may  not 
have  had  any  actual  knowledge  of  what  dam- 
ages might  result  at  the  time  of  accepting 
the  message."  The  telegram  in  this  case  not 
only  showed  on  its  face  that  it  related  to  a 
business  transaction,  but  also  that  It  was  of 
urgent  importance  that  it  be  delivered  at 
once.  It  read:  "Am  mailing  certified  check 
for  amount  stated.  Bill  car  Macon  via  Wa- 
bash, Instead  Milan.  Answer."  We  think 
plaintiffs,  under  the  authorities,  are  not  lim- 
ited to  nominal  damages.  McCarty  t.  Tel. 
Co.,  lie  Mo.  App.  441,  loc.  dt  446,  91  S.  W. 
976. 

[6]  Lastly  it  Is  urged  that  plaintiffs  should 
have  made  arrangements  with  some  one  to 
have  received  the  fruit  on  arrival,  and  there- 
by decreased  the  loss  to  a  minimum.  But 
this  assumes  that  they  knew  the  telegram 
had  been  negligently  delayed.  This  they  did 
not  know.  They  had  a  right  to  assume  that 
the  message  had  been  promptly  delivered. 
They  Inquired  at  all  the  depots,  and  had  In- 
vestigation made  along  the  Wabash  to  ascer- 
tain, if  possible,  where  the  car  was.  They 
were  not  negligent  in  thinking  the  car  had 
not  been  shipped.  Nor  did  they  fall  to  take 
every  precaution  a  reasonably  prudent  busi- 
ness man  would  take  to  reduce  the  loss  as 
much  as  possible.  As  soon  as  they  could  they 
got  to  the  peaches  and  did  all  in  their  power 
to  sell  them  at  once,  to  sort  the  bad  from  the 
good  when  they  began  to  soften,  and  to  ob- 
tain the  largest  possible  amount  for  them. 
It  is  said  that  they  failed  to  Inquire  at  the 
Burlington  depot  whether  any  other  later 
train  could  bring  them.  But  they  were  told 
that  the  train  most  likely  to  bring  them  was 
already  in,  and  there  was  no  reason  to  ex- 
pect them  on  the  Burlington  if  the  message 
was  properly  delivered. 

From  what  has  been  said  we  think  the 
learned  trial  judge  held  correctly  in  the  case, 
and  the  judgment  Is  therefore  affirmed.  All 
concur. 


PASTBRNAK  t.  CHICAGO,  B.  I.  &  P.  RT. 

CO.  et  al. 

(Kansas  City  Court  of  Appeals.     Missouri. 

May  19, 1913.) 

1.  Railboadb  (j  288*)— Injukies  to  Pebsoks 

ON  TBAOKB— DUTY  TO  GiVE  WABNINO. 

That  plaintiff  was  an  employ^  of  another 
railroad  company  will  not  excuse  defendant 
from  giving  the  required  warnings  and  observing 
speed  ordinances  at  a  city  crossing;  the  duty 
to  do  these  things  being  imposed  for  the  bene- 
fit of  the  public  regardless  of  their  calling. 

[Ed.   Note.— For  other  cases,   see  Railroads, 
Cent  Dig.  S  933 ;  Dec.  Dig.  {  288.*] 
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2.  RATLBOADS   ({   296*)— IRJTTBIES  TO  PERSONS 

ON  Tback— Defenses. 

Where  plaintiff,  a 'servant  of  one  railroad 
company,  in  ranning  a  hand  car  past  the  inter- 
section of  defendant's  tracks  was  struck  by  de- 
fendant's train,  which  was  proceeding  at  an  un- 
lawful rate  of  speed  and  without  the  signals 
required,  and  was  unable  to  avoid  the  injury  be- 
cause of  defective  brakes  on  his  car,  the  failure 
of  the  brake  to  act  was  no  defense,  for  defend- 
ant's negligence,  and  not  plaintifTs  inability  to 
escape,  was  the  proximate  cause  of  the  injury. 

[Ed.  Note. — For  other  cases,  6ee  Railroads, 
Cent  Dig.  {  943 ;  Dec.  Dig.  |  296.*] 

Appeal  from  Circuit  Court,  Buchanan  Coun- 
ty;   Wm.  D.  Rusk,  Judge. 

Action  by  Albert  Pasternak  against  tbe 
Cliicago,  Bock  Island  &  Pacific  Ballway 
Company  and  John  J.  McKinney.  From  a 
Judgment  for  plalntUt,  defendants  appeaL 
AflSrmed. 

John  B.  Dolman,  of  St  Joseph,  for  appel- 
lants. Mytton  &  Parkinson,  of  St  Joseph, 
for  respondent 

TBIMBLE,  J.  In  this  case  an  employ^ 
of  one  railroad  sues  anotber  railroad  for 
damages  caused  by  being  run  over  by  a 
freight  train  of  the  defendant  at  the  cross- 
ing of  the  two  roads. 

Plaintiff  was  returning  from  his  work  as 
a  section  hand  on  the  Burlington  road  rid- 
ing on  a  hand  car,  and  was  on  his  way  to 
the  toolhouse  to  put  away  the  hand  car  and 
tools.  The  defendant  Rock  Island  Bailroad 
runs  south  along  and  about  the  middle  of 
Eighth  street  in  the  dty  of  St.  Joseph.  The 
Burlington  Bailroad  comes  from  the  east  on 
Benlck  street  till  it  reaches  Ninth  street  (the 
next  street  east  of  and  parallel  to  Eighth), 
and  there  the  railroad  makes  a  sharp  turn 
to  the  southwest  and  crosses  Eighth  street 
at  an  angle  of  about  46  degrees.  From  the 
point  where  the  north  line  of  the  Burlington 
Bailroad  crosses  the  east  line  of  Eighth 
street  to  the  crossing  of  the  two  railroads  Is 
about  41  feet,  and  from  the  point  of  inter- 
section of  the  Burlington,  north  track  with 
the  east  line  of  Eighth  street  directly  west 
to  the  Bock  Island  east  track  is  31  feet.  In 
the  angle  formed  by  the  east  line  of  Eighth 
street  and  the  west  or  north  line  of  the 
Burlingtou  track  were  a  number  of  sheds  and 
a  tall  growth  of  weeds  which  entirely  ob- 
scured the  view  of  persons  walking  down  the 
Burlington  track  or  riding  on  a  hand  car, 
until  they  crossed  the  east  Une  of  and  emerg- 
ed into  Eighth  street 

As  intimated  above,  plaintUT  was  a  section 
hand,  not  in  the  employ  of  the  defendant, 
but  in  that  of  the  Burlington.  He  had  work- 
ed for  the  Burlington  for  17  years ;  but,  un- 
til two  days  before  the  injury,  his  place  of 
work  had  been  elsewhere  on  the  main  line, 
and  he  had  not  been  at  the  crossing  above 
mentioned  more  than  four  or  five  times  In  2 
years  previous  to  the  injury  and  was  not 


much  on  the  track  In  Question  during  tbe 
17  years. 

On  the  eyening  of  August  15,  1911,  plaln- 
tur  was  on  the  right  side  of  the  hand  car 
proceeding  southwest  over  the  Burlington 
track  and  approaching  the  Bock  Island  cross- 
ing. He  was  standing  between  the  front  and 
rear  handles  with  his  hands  on  ^he  front 
handle  helping  to  work  them  up  and  down 
and  thus  propel  the  car.  His  foot  was  on 
or  near  the  brake.  B'rom  the  Burlington's 
intersection  with  the  east  Une  of  Eighth 
street  back  northwest  up  tbe  track  for  a 
distance  of  250  feet,  it  was  impossible  to 
see  a  train  coming  from  the  north  on  the 
Bock  Island  track.  The  hand  car  was  pro- 
ceeding along  this  portion  of  the  track  about 
four  or  fire  miles  per  hour,  and  the  plaintiff 
was  pumping  the  hand  car  and  looking  and 
listening  for  whatever  might  be  on  the  Bock 
Island  track.  As  the  hand  car  emerged  into 
Eighth  street  and  came  from  behind  the 
weeds  and  houses,  at  a  point  about  30  feet 
from  the  nearest  point  on  the  Bock  Island, 
an  engine  was  seen  backing  south  on  the 
Rock  Island  puUlng  a  train  of  cars.  Both 
hand  car  and  engine  were  moving  in  the  same 
general  direction  to  the  crossing.  The  plain- 
tiff attempted  to  use  the  brake,  but  for  some 
reason  it  would  not  work,  and  the  liand  car 
could  not  be  stopped,  though  if  the  brake  biad 
been  working  the  car  could  have  been  stop- 
ped In  from  20  to  37  feet.  When  plaintiff 
discovered  the  car  could  not  be  stopped  and 
the  engine  was  going  to  strike  it,  be  Jumped 
in  the  only  direction  possible  by  reason  of 
the  bandies  and  machinery  of  the  car.  He 
was  knocked  down  and  run  over  by  thi  en- 
gine. There  was  evidence  that  no  stop  was 
made  for  the  crossing,  that  no  whistle  was 
blown  uiM)n  the  engine  as  it  approached  the 
crossing,  no  bell  sounded,  and  that  the  train 
was  running  from  18  to  20  miles  per  hour  in 
the  city  limits,  all  in  violation  of  tbe  dty 
ordinances  pleaded  and  proved.  Tbe  rate  of 
speed,  the  absence  of  bell  ringing,  and  the 
failure  to  blow  the  whistle  were  testified 
to  by  plaintiff,  and  also  by  Beuben  Marks, 
an  engineer  for  the  Burlington  who  was 
walking  down  Eighth  street  and  saw  the 
train  as  it  went  down  to  tbe  crossing.  J. 
B.  Garrer,  a  locomotive  fireman,  who  had 
Just  gotten  a  can  of  oil  from  the  oilhouse  on 
the  west  side  of  Eighth  street  Just  west  of 
the  crossing,  testified  to  the  same  effect,  ex- 
cept that  Just  before  tbe  engine  strudc  the 
car,  when  it  was  right  upon  it,  the  engine 
gave  four  short  blasts  of  th6  wtiistle.  The 
evidence  of  the  train  employes  was  tliat  the 
engine  was  going  about  four  miles  per  hour, 
with  bell  ringing  and  whistle  blovting.  And 
this  was  corroborated  to  some  extent  by  a 
negro  woman  who  lived  in  a  shanty  in  the 
angle,  and  who  said  the  train  was  coming 
pretty  fast,  but  that  it  whistled  for  the 
crossing,  and  that  when  it  did  so  the  men  on 
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the  hand  car  tried  to  beat  it  to  the  crossing. 
She  says  she  heard  no  bell. 

As  a  result  of  the  collision,  plaintilTs  leg 
was  crushed,  necessitating  Its  amputation, 
his  arm  crippled,  and  his  scalp  cut  open  firom 
some  portion  of  his  crown  down  to  the  eye- 
brow. He  was  in  the  hospital  something  over 
43  months.  The  jury  returned  a  verdict  for 
^,000. 

[1]  It  is  urged  that  a  demurrer  to  the  evi- 
dence should  have  been  sustained;  that,  as 
plaintifT  was  a  section  hand,  defendant  owed 
him  no  duty  to  look  out  for  him  or  to  give 
him  warning  except  where  he  Is  actually  seen 
to  be  in  peril  and  oblivions  to  danger.  But 
this  overlooks  the  fact  that  in  this  case 
plaintiff  was  not  a  servant  of  defendant  He 
was  a  stranger.  The  mere  fact  that  his  busi- 
ness happened  to  be  that  of  a  workman  upon 
a  railroad  would  not  relieve  defendant  of  the 
duty  to  stop  and  whistle  for  the  crossing, 
or  to  ring  the  bell,  or  to  observe  the  speed 
ordinances.  .  The  duty  to  do  these  things  was 
imposed  upon  the  defendant  for  the  benefit 
of  those  Ukely  to  use  the  crossing,  whether 
they  be  priest,  prophet,  saint,  or  devil.  Their 
calling  in  life  could  make  no  difference.  In 
fact,  bdng  a  railroad  man,  the  plaintiff 
would  be  more  apt  to  know  of  the  require- 
ments of  the  law  concerning  the  way  defend- 
ant should  approach  the  crossing  and  more 
confidently  expect  them  to  be  obeyed;  though, 
of  course,  he  could  not  neglect  all  precau- 
tions for  his  own  safety  and  trust  wholly  to 
the  observance  of  such  requirements  to  pro- 
tect him.  The  basis  for  the  rule  that  no 
duty  to  look  out  for  or  to  warn  a  servant 
workman  unless  he  is  actually  seen  to  be  in 
danger  and  oblivious  to  it  lies  In  the  fact 
the  servant  is  presumed  to  be  familiar  with 
the  operation  and  passing  of  trains,  and  by 
accepting  employment  in  the  business  agrees 
to  look  out  for  his  own  safety.  His  duty  also 
requires  him  to  do  his  work  in  a  place  of 
danger,  and  it  would  greatly  Interfere  with 
the  master's  business  if  the  latter  were  re- 
quired to  stop  or  give  the  same  warning  he  is 
required  to  give  others.  The  rule  is  not  in 
any  other  manner  or  degree  based  on  the 
occupation  of  the  person  in  need  of  the  warn- 
ing. It  is  the  relation  he  sustains  to  the 
master  and  the  work,  and  his  necessary 
knowledge  of  it  and  of  his  own  duty  to  look 
out  for  himself,  that  gives  rise  to  the  rule. 
Hence  the  cases  dted,  announcing  the  rule 
with  reference  to  a  servant,  are  not  ap- 
plicable to  this  case. 

[2]  The  point  is  also  made  that  the  failure 
of  the  brake  on  the  hand  car  to  work  proper- 
ly was  the  cause  of  the  injury.  The  Jury, 
however,  found  that  the  failure  of  defend- 
ant to  stop  for  the  crossing,  to  whistle,  or  to 
ring  the  bell,  and  the  high  speed,  were  the 
proximate  causes.  The  fact  that  the  brake 
did  not  work  effectively  may  not  have  en- 
abled the  plaintiff  to  escape  the  results  of 


defendants'  negligence,  but  the  latter,  and 
not  plalntifTs  Inability  to  escape,  was  the 
proximate  cause  of  the  injury.  The  con- 
tradictions and  difference  between  the  evi- 
dence offered  in  behalf  of  plaintiff  and  that 
introduced  by  defendant  were  matters  for  the 
Jury  to  settle.  We  must  take  its  Judgment 
as  to  which  side  was  right. 

Hence  the  Judgment  is  afBrmed.    All  con- 
cur. 


POWELL  V.  WHITE. 

(Kansas  City  Court  of  Appeals.     Missouri. 

May  19,  1913.) 

LiHiTATioi*    o*    Actions    (J    100*)— Fraud— 

Failube  to  Discoveb— Laches. 

Rev.  St.  1909,  S  1889,  provides  that  an 
action  for  fraud  sliaU  not  be  deemed  to  have 
accrued  until  the  discoveiy  of  the  fraud  by  the 
aggrieved  party  at  any  time  within  10  years; 
the  burden  being  on  plaintiff,  who  denies  that 
the  action  is  barred,  to  show  such  to  be  the 
fact.  Held  ttiat,  where  plaintiff,  after  obtaining 
certain  land  from  defendant,  moved  onto  it 
and  lived  there  for  10  years  without  claiming 
any  shortage  of  acreage,  during  all  of  which 
time  his  tax  receipts  showed  the  shortage,  and 
it  was  discovered  immediately  by  plaintiff's 
purchaser  the  first  time  he  paid  the  taxes,  plain- 
tiff was  in  possession  of  the  means  of  discover- 
ing the  fraud  from  the  time  it  was 'committed, 
and,  having  waited  13  years,  the  snit  was  barred. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  |{  323,  48(M93;  Dec. 
Dig.  S  100.*] 

Appeal  from  Circuit  Court,  Chariton  Coun- 
ty;    Fred  Lamb,  Judge. 

Action  by  Robert  Powell  against  William 
E.  White.  Judgment  for  plaintiff,  and  de- 
fendant appeals.     Reversed. 

R.  B.  Caples,  of  Glasgow,  and  J.  A.  Collet, 
of  Salisbury,  for  appellant  Perdval  Birch, 
of  Glasgow,  and  Williams  &  Williams,  of 
Boonville,  for  respondent 

TRIMBLE,  J.  This  is  an  equity  case  to 
recover  an  excess  payment  to  defendant  for 
land  alleged  to  have  been  purchased  of  him 
by  plaintiff.  The  ground  of  the  amended 
petition,  on  which  the  suit  was  tried,  was 
fraudulent  representations  as  to  the  number 
of  acres  in  the  tract  conveyed,  though  the 
original  petition  counted  on  mistake  in  that 
particular,  and  contained  an  allegation  that 
defendant  made  said  representations  under 
a  misapprehension  of  the  facts  and  fully  be- 
lieving the  tract  contained  the  number  of 
acres  represented.  The  shortage  in  the  num- 
ber of  acres  of  which  complaint  Is  made 
was  16.13.  The  transfer  in  which  the  short- 
age occurred  took  place  February  16,  1899, 
and  the  suit  was  not  filed  till  October  18, 
1911,  more  than  12  years  later.  To  avoid 
the  bar  of  the  statute,  which  would  otherwise 
appear  on  the  face  of  the  petition,  there  was 
an  allegation  that  the  shortage  was  not  dis- 
covered until  January  1,  1909;  but  there  is 
no  allegation  in  the  petition  as  to  why  it  was 
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not  discovered  sooner,  or  as  to  anything  de- 
fendant did  which  kept  plaintiff  from  learn- 
ing of  It  before. 

A  demurrer  to  the  petition  was  overruled, 
and  thereupon  an  answer  was  filed,  denying 
the  representations  and  pleading  limitation. 
In  fact,  defendant  denied  making  any  trade 
whatever  with  plaintiff ;  his  contention  being 
that  after  repeated  negotiations  with  plain- 
tiff the  proposed  trade  between  them  fell 
through,  and  the  deal  that  was  made  was 
with  a  Mr.  Shackelford,  who  traded  a  farm 
near  Glasgow,  known  as  the  "Lewis  fftrm," 
to  plaintiff  for  the  latter's  farm  and  a  house 
and  lot  In  Fayette,  and  Induced  a  money- 
lending  client  of  Shackelford  to  take  plaln- 
tlfTs  farm  for  the  mortgage  held  by  the 
client  on  defendant's  farm,  and  then  sold  the 
last-named  farm  to  two  men,  one  of  them 
plaintiff  and  the  other  a  man  by  the  name 
of  Tevls.  Defendant  claims  that,  when  deeds 
were  to  be  mide,  Shackelford,  to  avoid  hav- 
ing so  many  Instruments  drawn,  had  defend- 
ant deed  his  farm  direct  to  plaintiff  and 
Tevls,  respectively;  and  It  was  this  deed 
to  plaintiff  on  which  the  excess  payment  was 
made.  There  Is  evidence  to  sustain  this 
view;  but,  as  the  court  found  for  plaintiff, 
it  must  have  concluded  that  this  was  not  the 
fact,  and,  as  the  evidence  was  pro  and  con 
on  this  point,  we  would  defer  to  the  opinion 
of  the  trial  court  thereon.  If  the  case  depend- 
ed on  this  point  only. 

Defendant  originally  obtained  his  farm 
from  his  uncle,  and  took  his  word  for  the 
number  of  acres  it  contained,  never  having  It 
surveyed.  The  evidence  shows  that  plaintiff 
lived  not  far  from  this  farm  for  18  or  20 
years;  that  be  had  known  the  farm,  often 
went  over  it  carefully,  and  had  the  bound- 
aries pointed  out  to  him  correctly;  and  that 
he,  not  defendant,  was  the  moving  party  In 
endeavoring  to  obtain  a  trade.-  Plaintiff  did 
not  ask  to  have  surveyed  the  portion  coming 
to  him  In  the  deal,  and  the  evidence  Is  not 
very  definite  or  precise  as  to  what  the  repre- 
sentations were,  except  that  defendant  said 
the  farm  had  16.13  more  acres  than  It  was 
afterwards  found  to  contain.  There  Is  no 
evidence  of  defendant  making  any  positive 
assertion  as  a  fact  within  his  knowledge,  in 
such  manner  as  to  preclude  or  render  un- 
necessary any  survey  or  Investigation  to  as- 
certain the  number  of  acres,  or,  that  It  was  a 
positive  assurance  as  to  the  area,  made  with 
a  design  to  deceive — simply  plalntlO"s  evi- 
dence that  defendant  said  the  farm  contained 
a  certain  number  of  acres. 

As  stated  before,  the  original  petition  did 
not  count  on  fraud,  but  explicitly  exonerated 
defendant  of  any  such  charge  by  stating  that 
he  made  the  statement,  fully  believing  It  to 
be  true;  and  the  evidence  seems  to  bear  out 
this  view  as  well  or  better  than  that  of  any 
Intent  to  defraud.  It  is  true  there  Is  evi- 
dence that  after  plaintiff  had  sold  the  farm 
to  one  Engle,  and  be  had  discovered  the 


shortage,  and  plaintiff  complained  thereof  to 
deffflidant,  the  latter,  in  attempting  to  ac- 
count for  the  occurrence  of  any  shortage, 
said  his  uncle  had  sold  13  or  15  acres.  But 
this  sale  was  before  defendant  was  bom,  and 
it  was  not  shown  that  defendant  knew,  at 
the  time  he  stated  the  number  of  acres,  that 
these  13  acres  came  ont  of  the  number  of 
acres  his  uncle  was  supposed  to  deed  to  blm. 
There  were  no  declarations  of  law  given,  and 
it  cannot,  therefore,  be  determined  Just  what 
view  the  trial  court  took  of  the  facts  neces- 
sary to  constitute  fraud,  as  dlstlngnlsbed 
from  mere  mistake.  However,  since  no  dec- 
larations were  asked  by  either  party,  we  may 
assume  that  the  court  found  there  was  fraud- 
ulent representations  as  to  the  number  ot 
acres.  We  merely  remark  that,  as  the  evi- 
dence looks  to  us  in  cold  print.  It  does  not 
show  frand  as  clearly  and  certainly  as  It 
might,  and  leads  one  to  believe  that  the  state- 
ment In  the  original  petition  concerning 
mistake,  and  not  fraud,  was  In  fact  the  cor- 
rect view.  Especially  Is  this  true  when  we  re- 
member that  fraud  cannot  be  presumed,  but 
must  afilrmatlvely  appear  from  the  prepon- 
derance of  the  evidence. 

But,  aside  from  these  questions,  which  are 
merely  stated  here  in  order  to  show  that 
plaintiff's  case  is  not  as  strong  and  clear 
as  it  ought  to  be,  there  is  another  matter 
which  must  be  reckoned  with.  Defendant 
pleads  the  statute  of  limitations,  and  In  this 
case  such  plea  Is  not  so  heartlessly  technical 
or  devoid  of  Justice  as  It  may  appear  to  be, 
since  by  reason  of  the  gre&t  lapse  of  time 
some  of  his  witnesses  are  dead  and  the  real 
facts  cannot  be  shown  so  clearly  as  they 
otherwise  could  be.  This  statute  (section 
1889,  R.  S.  Mo.  1909)  bars  an  action  for  re- 
lief on  the  ground  of  fraud  in  5  years,  bat 
provides  that  such  action  shall  not  be  deemed 
to  have  accrued  until  the  discovery  of  the 
facts  constituting  the  frand  by  the  aggrieved 
party  at  any  time  within  10  years;  and  the 
burden  Is  on  plaintiff,  who  denies  that  the 
action  Is  barred,  to  show  that  it  is  not 
Central  Bank  v.  Thayer,  184  Mo.  61,  82  S. 
W.  142;  Callan  v.  Callan,  176  Mo.  346,  74 
S.  W.  965. 

Waiving  plaintiff's  rather  vague  testimony 
as  to  Just  when  he  discovered  the  alleged 
fraud,  since  we  think  there  may  be  enough 
stated  from  which  we  can  infer  that  it  was 
within  the  10  years  from  February  16,  1899, 
though  to  do  so  we  must  accept  indefinite 
statements  made  in  answer  to  rather  lead- 
ing questions  put  to  him,  the  question  still 
remains  as  to  whether,  under  the  petition 
and  evidence,  plaintiff  Is  not  barred  by  the 
statute,  since  there  is  no  allegation  or  proof 
of  any  diligence  on  the  part  of  plaintiff  to 
discover  the  alleged  fraud,  and  no  proof 
that  defendant  did  or  said  anything  to  pre- 
vent Its  discovery.  Plaintiff,  as  soon  as  he 
got  his  deed,  or  shortly  thereafter,  moved 
on  the  farm  and  lived  there  for  10  years. 
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Daring  all  thla  time  be  was  In  possession 
of  ample  means  to  discover  the  shortage  In 
his  farm.  Year  after  year  he  paid  the  taxes 
thereon  and  filed  his  receipts  away  without 
looking  at  them,  when,  If  he  had  done  so, 
the  shortage  would  hare  appeared.  A  short- 
age of  16.13  acres  is  not  so  small  as  to  be 
wholly  Incapable  of  obserration  on  the  part 
of  an  experienced  farmer,  who  usually  can 
tell  something  of  the  acreage  contained  with- 
in a  given  area.  Whether  this  be  true  or  not, 
the  man  he  sold  to  discovered  It  the  first 
time  he  went  to  pay  his  taxes;  and  he  dis- 
covered the  shortage  and  notified  plaintlfl 
thereof  hefore  having  it  surveyed.  Nothing 
was  done  by  defendant  to  prevent  plaintiff 
from  discovering  it  It  Is  held  that  where 
plaintiff  is  in  possession  of  the  means  of 
discovery  of  the  frand  from  the  time  it  was 
perpetrated,  and  did  not  make  use  of  such 
means,  and  nothing  was  done  by  defendant 
to  prevent  discovery,  the  statute  begins  to 
mn  from  the  date  of  the  perpetration  and 
not  f^m  the  discovery.  Scott  v.  Boswell, 
136  Mo.  App.  eOl,  118  S.  W.  521;  Oallan  v. 
Callan.  175  Mo.  848,  loc.  dt  360,  T4  S.  W. 
965;  Shelby  Connty  v.  Bragg,  136  Mo.  291, 
loc.  dt  800,  86  8.  W.  600;  Wood  v.  Carpen- 
ter, 101  V.  8.  185,  26  L.  Ed.  807;  Smith  v. 
Bishop,  9  Vt  110,  81  Am.  Dec.  607.  Such 
being  the  law,  plaintiff  is  not  excused  fOr 
waiting  nearly  13  years  before  bringing  suit 
since.  If  any  fraudulent  representations  were 
made,  the  statate  began  to  run  at  once,  and 
the  action  was  barred  in  5  years. 

The  Judgment  la  reversed.    All  concur. 


NEBT  V.  WESTERN  UNION  TWJBi- 

GRAPH  CO. 

(E^ansas  City  Conrt  of  Appeals.     MissourL 

May  19.  191&) 

1.  Telkobafhs  awd  TKJBPHomta  (|  78*)— 
Messaoks  —  Failttbe  to  Delivkb  —  PmifAi.- 
TiES— Residence  or  Addbessee. 

Rev.  St  1909,  {  3330,  makes  it  the  duty 
of  a  telegraph  company  to  transmit  and  deliver 
messages  to  the  designated  address  and  to  use 
diligence  to  place  the  dispatch  in  the  bands  of 
the  addressee  by  the  most  direct  means  avail- 
able, without  material  alterations,  promptly  and 
with  impartiality  and  in  good  faith,  and  Im- 
poses penalty  for  failure  to  do  so.  Held  that, 
where  it  was  not  shown  that  the  sender  of  a 
message  had  knowledge  that  the  addressee  re- 
sided oatside  the  telegraph  company's  free  de- 
livery limits  and  no  notice  of  that  fact  was 
called  to  the  sender's  attention  by  the  teleeraph 
company  nor  any  demand  made  for  a  delivery 
ebitgt,  the  fact  that  the  addressee  resided  a 
short  distance  beyond  such  limit  was  no  defense 
to  an  action  to  recover  a  penalty  for  failure  to 
deliver. 

(Ed.  Note.— For  other  cases,  see  Telefrraphs 
and  Telephones,  Cent  Dig.  ||  79-81;  Dec.  Dig. 
f  78.*] 

2.  Telegraphs  and  Telephones  (i  78*)— 
Delivebt  or  Message— Dei^t—Direotbd 
Vbbdict, 

Where  in  an  action  to  recover  a  penalty 
against    a    telegraph    company    for    failing    to 


promptly  deliver  a  message,  plaintifiTs  case  did 
not  rest  on  the  credibility  of  parol  testimony, 
but  the  telegram  itself  was  a  written  admission 
that  it  was  presented  for  transmission  and  sent 
to  the  addressee  at  his  place  of  residence  and  at 
the  time  alleged,  and  the  defense  impliedly  ad- 
mitted proper  presentation,  receipt  transmis- 
sion, and  delay  in  delivery,  and  raised  a  defense 
which  was  but  a  question  of  law,  and  defend- 
ant's counsel  announced  that  there  was  no  con- 
troversy over  the  sending  of  the  message,  the 
failure  to  deliver  made  a  prima  facie  case,  and 
the  court  was  properly  authorized  to  direct  a 
verdict  for  plaintiff. 

[E!d.  Note.— For  other  cases,   se«  Telegraphs 
and  Telephones,  Cent  Dig.  {{  79-81;  Dec  Dig. 
8  78.'] 
3.  Tbial  (§  141*)— Question   fob  Coubt  ob 

Jury— DiBECTiON  of  Vekdict. 

When  the  testimony  is  uncontradicted,  un- 
impeacbed,  and  is  corroborated  by  written  evi- 
dence of  defendant  and  by  pleadings  and  ad- 
missions in  the  case,  its  submission  to  the  jury 
is  not  necessary. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i  336 ;   Dec.  Dig.  |  141.*] 

Appeal  from  Circoit  Court,  Unn  County; 
Fred  Lamb,  Judge. 

Action  by  James  Neet  against  the  Western 
Union  Telegraph  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

Fred  S.  Hudson,  of  Chllllcothe,  for  appel- 
lant E.  B.  Fields,  of  Browning,  for  respond- 
ent 

TRIMBLE,  J.  Suit  to  recover  the  penal- 
ty provided  In  section  3380,  R.  S.  Mo.  1909, 
for  failure  to  promptly  deliver  a  telegram. 

Plaintiff  resided  In  Browning,  Mo.  His 
motber-ln-law  was  living  In  bis  home.  About 
3  o'clock  p.  m.  February  4,  .1911,  she  died, 
and  a  half  hour  later  plaintiff  sent  a  tele- 
gram over  defendant's  line  to  deceased's  son, 
T.  J.  McCIanahan,  addressed  to  him  at  Olf- 
ford.  Mo.,  reading  as  follows:  "Grandma  died 
at  three  p.  m."  The  charges  for  the  message 
were  duly  paid  and  the  message  promptly 
sent  out  from  the  dispatching  office  but  was 
not  delivered.  McCIanahan  did  not  learn  of 
his  mother's  death  until  some  days  later, 
when,  upon  g^oing  to  Browning  to  visit  her, 
he  learned  that  she  was  burled  and  that  a 
telegram  announcing  her  death  had  been  sent 
to  him. 

Gifford  had  a  population  of  less  than  5,000, 
and  defendant  had  a  stipulation  printed  on 
the  back  of  the  message  blank  used  stating 
that  in  towns  of  less  than  5,000  messages 
would  be  delivered  free  within  one-half  mile 
of  the  company's  ofl3ce,  but  beyond  that  lim- 
it the  company  did  not  undertake  to  make 
delivery,  but  would,  without  liability,  at  the 
sender's  request,  and  at  his  expense,  en- 
deavor to  contract  for  him  for  such  de- 
livery at  a  reasonable  price.  McCIanahan 
lived  a  little  over  a  half  mile  from  the  tele- 
graph office  in  Gifford. 

The  defense  was  based  solely  on  the  ground 
that  the  addressee  of  the  telegn^m  lived  oat- 
side the  half-mile  limit  of  free  delivery,  and 
therefore  defendant  was  under  no  obligation 
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to  deliver  beyond  free  delivery  llmlta  unless 
cbarges  for  delivering  beyond  tbose  limits 
were  paid  by  plalntUf,  wblch  was  not  done  In 
tbls  case. 

[1]  Under  section  3330  It  was  the  duty  of 
appellant  to  transmit  and  deliver  the  mes- 
sage to  designated  address  and  to  use  due 
diligence  to  place  said  dispatch  In  the  hands 
of  the  addressee  by  the  most  direct  means 
available,  without  material  alterations, 
promptly  and  with  impartiality  and  in  good 
faith.  The  fact  that  the  addressee  lived  just 
outside  the  half-mile  limit  in  reality  had 
nothing  to  do  with  the  failure  to  deliver  the 
telegram.  Or,  to  state  it  a  little  differently 
and  somewhat  more  accurately,  there  was  a 
delay  of  nine  days  after  the  receiving  agent 
had  an  opportunity  to  hand  the  telegram  to 
the  addressee  in  person  In  the  receiving  of- 
fice at  Olftord.  It  Is  an  undisputed  fact  that 
three  days  after  the  sending  of  the  telegram 
McClanahan,  the  addressee,  was  In  the  tele- 
grai>h  office  of  the  defendant  at  GlCord  and 
talked  face  to  face  with  the  receiving  agent 
who  knew  him  and  could  have  given  him  the 
telegram  had  he  thought  of  doing  so.  But 
this  was  not  done ;  and  It  was  not  delivered 
until  12  days  after  the  telegram  had  been 
sent,  and  after  McClanahan  had  learned  of 
his  mother's  death  and  of  the  telegram  hav- 
ing been  sent,  and  had  closely  questioned  the 
agent,  who  at  first  denied  receiving  it,  then 
declared  he  had  mailed  It  to  McClanahan, 
and  finally,  when  confronted  with  the  state- 
ment of  the  postmaster  that  none  had  been 
mailed,  admitted  It  had  not  been  mailed,  and 
thereupon  handed  it  to  McClanahan  saying 
the  reason  he  did  not  deliver  it  when  receiv- 
ed was  because  It  was  so  cold  he  hated  to  get 
out  for  that  purpose  and  laid  it  aside  intend- 
ing to  do  80  and  forgot  all  about  It 

But,  aside  from  all  this,  it  was  held  In 
Western  Union  Telegraph  Co.  v.  Vance,  151 
S.  W.  904,  loc.  clt  908,  that,  where  It  is  not 
shown  that  the  fact  of  the  residence  of  the 
addressee  beyond  the  free  delivery  limits  is 
known  to  the  sender,  it  would  be  the  duty  of 
the  agent  at  the  receiving  office  to  notify  the 
sender  of  that  fact  in  order  that  he  might 
have  opportunity  to  pay  the  increased  charge; 
and  the  fact  that  the  sender  of  a  telegram 
did  not  advise  the  company  that  the  sendee 
lived  beyond  the  free  delivery  limits,  nor  of- 
fer to  pay  the  extra  charges  for  service,  was 
no  defense  to  an  action  for  negligent  delay. 
It  is  claimed  that  plaintiff  In  this  case  knew 
that  McClanahan  lived  beyond  the  free  de- 
livery limits,  but  the  record  does  not  bear 
this  out  The  nearest  it  comes  to  doing  so 
is  where  plaintiff  says  McClanahan  lived 
"about  half  a  mile"  from  the  telegraph  of- 
fice. The  record  shows  that  he  was  acquaint- 
ed with  the  town  of  GlOord  but  not  that  he 
knew  McClanahan  lived  outside  the  free  de- 
livery limits.  On  the  contrary,  it  rather 
shows  that  plaintiff  thought  he  lived  Inside 
the  limits,  since  defendant's  custom  had  been 


to  deliver  telegrams  in  that  vicinity  and  fur- 
ther without  extra  cbarga  It  was  also  held 
in  Western  Union  v.  Wilson,  152  S.  W.  1189, 
loc.  clt  1172,  that  the  fact  that  the  addressee 
lived  beyond  the  free  delivery  limits  did  not 
relieve  the  telegraph  company  of  its  duly 
to  deliver  the  telegram  with  due  diligence, 
where  no  demand  was  made  of  either  the 
sender  or  the  addressee  for  the  additional 
charge  required.  The  defense  interposed  Is 
therefore  Insufficient 

At  the  close  of  plalntUTs  testimony,  defend- 
ant offered  a  demurrer  to  the  evidence,  wliicb 
was  overruled.  Thereupon  no  further  evi- 
dence was  presented,  and  the  cause  was  sub- 
mitted. The  court  directed  a  verdict  for 
$300,  the  full  amount  of  the  penalty  imposed 
by  the  statute. 

[t]  The  most  serious  objection  raised  is 
to  the  court's  action  in  this  regard.  If  the 
plaintiff's  case  rested  on  the  credibility  of 
parol  evidence,  this  action  on  the  part  of  the 
court  would  ordinarily  be  erroneous.  But 
in  this  case  there  are  several  things  to  take 
the  case  out  of  the  operation  of  this  rule.  In 
the  first  place,  the  telegram  itself  is  a  writ- 
ten admission '  that  It  was  presented  for 
transmission  and  sent  to  the  person  at  the 
place  and  at  the  time  alleged.  In  the  next 
place,  the  defense  raised  impliedly  admits 
the  proper  presentation,  receipt  transmis- 
sion, and  delay  in  delivery  of  the  telegram, 
and  raises  a  defense  which  is  nothing  more 
than  a  question  of  law.  In  the  third  place, 
during  the  trial,  when  formal  proof  was  be- 
ing offered  to  show  the  sliding  of  the  tele- 
gram, counsel  for  defendant  announced  tliat 
such  was  immaterial  as  there  was  no  contro- 
versy over  the  sending  of  the  message.  The 
delay  or  failure  to  deliver  a  message  made  a 
prima  facie  case.  Smith  v.  Telegraph  Co., 
57  Mo.  App.  259;  Kendall  v.  Telegraph  Co.. 
56  Mo.  App.  192.  The  defense  raised  was  a 
question  of  law  which  could  not  be  relevant 
unless  the  facts  necessary  to  establish  a 
prima  facie  case  were  conceded.  This  much 
being  conceded,  and  there  being  no  evidence 
to  show  anything  to  the  contrary,  there  was 
no  issue  to  submit  to  the  jury,  as  the  only  is- 
sue involved  was  an  issue  of  law.  Wherever 
on  the  undisputed  facts  either  party  should 
or  should  not  recover,  the  court  may  so  de- 
clare. Morgan  v.  Durfee,  69  Mo.  476,  33  Am. 
Rep.  508;  Hendrick  v.  Lindsay,  93  U.  S.  143, 
23  L.  Ed.  855 ;  Adams  County  Bank  y.  Haln- 
Une,  67  Mo.  App.  483,  loc.  dt  488.  If  the  di- 
rection to  return  a  verdict  was  in  effect  a  di- 
rection to  the  jury  that  they  must  believe 
plaintiffs  witnesses,  such  would  be  error. 

[3]  But  when  the  testimony  is  uncontra- 
dicted, unimpeached,  and  is  corroborated  by 
written  evidence  of  defendant  in  the  case  and 
by  pleadings  and  admissions  in  the  case^  the 
submission  of  the  case  to  the  jury  is'  unnec- 
essary. Wolff  V.  Campbell,  110  Mo.  114,  19 
S.  W.  622. 

The  judgment  is  affirmed.    All  concur. 
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CRANDALL  Y.  GRBBVBS. 

(Kansas  City  Court  of  Appeals.    MissoarL 

May  19,  1913.) 

Affeai.  and  Bbbob  (II  633,  773*)— Dbliviby 

OF  ABSTaAOT  AKD   BBIEI^-RULE  OF  COUBT— 

DisinssAU 

Where  appellant  did  not  deliver  to  respond- 
ent's attorneys  a  copy  of  the  abstract  and  briefs 
within  20  days  before  the  cause  was  docketed 
as  required  by  rule  15  of  the  Kansas  City  Court 
of  Appeals  (67  S.  W.  vi),  and  there  was  a  delay 
of  60  days  in  ordering  the  transcript,  of  4 
months  in  calling  for  it  after  it  was  ready,  of 
60  days  in  completing  the  bill  of  exceptions, 
and  a  delay  of  six  days  in  presenting  it  for  the 
signature  of  the  circuit  judge,  and  of  nine  days 
in  notifying  out  of  town  counsel  who  were  to 
examine  the  bill  and  no  reasonably  good  excuse 
for  noncompliance  with  the  rule  was  shown,  the 
appeal  will  be  dismissed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Ki-ror,  Cent.  Dig.  §|  2772-2774,  3104,  310&- 
3110;   Dec.  Dig.  ||  633,  773.*] 

Appeal  from  Clrcnit  Court,  Randolph  Coun- 
ty;  Alex  H.  Waller,  Judge. 

Action  by  Jennie  Crandall  against  Robert 
R.  Greeves.  Judgment  for  plaintiff,  and  de- 
fendant appeals.     Dismissed. 

Jack  Briscoe,  of  New  London,  and  Whlte- 
eotton  &  Wight,  of  Moberly,  for  appellant 
Ben  E.  Hulse  and  Hays  &  Heather,  all  of 
Hannibal,  J.  P.  Boyd,  of  Paris,  and  H.  J. 
Lilly,  of  Moberly,  for  respondent 

TRIMBLE,  J.  A  motion  was  filed  in  this 
case  to  dismiss  the  appeal  for  failure  to  de- 
llTer  to  respondent's  attorneys  a  copy  of  the 
abstract,  brief,  points,  and  authorities  at 
least  20  days  before  the  day  on  which  the 
cause  is  doclceted  for  hearing,  as  required 
by  rule  15  of  this  court  (67  S.  W.  vl).  It  Is  on 
this  motion  to  dismiss  that  the  case  is  now 
considered.  With  the  motion,  several  aflttda- 
vlts  were  filed  in  support  thereof,  and  later 
one  was  filed  in  opposition  thereto.  By  stip- 
ulation of  counsel  the  motion  was  taken  with 
tbe  case,  and,  as  the  facts  covered  by  the 
affidavits  are  not  readily  apparent,  an  opin- 
ion in  explanation  of  our  ruling  thereon  is 
deemed  necessary.  Judgment  was  rendered 
against  appellant  in  the  circuit  court  at  the 
February  term,  1912.  The  motion  for  new 
trial  was  overruled  at  the  June  term,  June 
22, 1912.  As  this  was  more  than  60  days  be- 
fore the  October  term,  1912,  of  this  court, 
tbe  appeal  was  returnable  to  said  October 
term  of  this  court 

At  this  term  the  cause  was  continued  by 
agreement  to  the  March  term,  1913,  of  the 
Court  of  Appeals,  and  at  this  term  the 
case  was  docketed  for  bearing  on  March  6, 
1913.  The  last  day  for  deliyerlng  copies  of 
abstract  and  brief  to  opposing  counsel,  there- 
fore, expired  on  February  13,  1913,  if  you  do 
not  count  the  day  on  which  the  case  Is  set 
or  on  February  14,  1913,  if  you  do  count  It 
The  abstract  and  brief  were  not  served  un- 
til February  15,  1913,  or  less  than  20  days 


before  the  day  the  cause  was  docketed  for 
hearing.  So  that  rule  15  was  not  complied 
with,  and  the  appeal  will  have  to  be  dis- 
missed unless  the  facts  present  a  reasonably 
good  excuse  for  noncompliance  therewith 
which  will  justify  us  in  holding  that  the 
same  ought  not  to  apply. 

As  stated  before,  the  Judgment  was  ren- 
dered at  the  February  term,  1912,  and  tbe 
appeal  taken  June  22,  1912.  No  transcript  of 
the  evidence  was  ordered  from  the  stenog- 
rapher until  tbe  latter  part  of  August,  1912, 
a  delay  of  60  days  In  ordering  the  transcript 
The  stenographer  finished  the  transcript 
about  October  1,  1912,  and  notified  the  ap- 
pellant's attorneys  the  same  was  ready  tor 
delivery.  The  transcript  was  not  called  for, 
however,  until  January  22,  1913,  another  de- 
lay of  nearly  four  months.  Sixty  days  later, 
or  on  January  28,  1913,  lite  bill  of  excep- 
tions was  completed,  and  then  another  unex- 
plained delay  of  6  days  occurred,  when  the 
bill  was  on  February  3,  1913,  presented  to 
the  circuit  judge  for  his  signature.  Tbe 
Judge  refused  to  sign  it  until  counsel 
on  the  opposite  side  had  examined  and 
approved  It  and  told  counsel  to  get  it  ap- 
proved by  respondent's  counsel.  Thereupon 
the  judge  was  Informed  that  tbe  only  attor- 
ney for  respondent  living  in  Moberly,  Major 
Lilly,  was  sick  and  too  iU  to  examine  same. 
The  judge  then  told  appellant's  counsel  to 
notify  respondent's  other  counsel  at  Han- 
nibal, Mo.  As  stated,  appellant's  counsel 
was  so  told  by  the  judge  on  February  3, 
1913 ;  but  here  another  delay  of  9  or  10  days 
occurred,  and  the  counsel  at  Hannibal  re- 
ceived no  notification  until  February  13, 1913, 
when  they  responded  by  wire  saying  they 
would  come  to  Moberly  and  examine  the  bill 
the  next  day,  February  14th.  This  they  did, 
reaching  Moberly  in  the  evening,  and  ex- 
amined and  approved  the  bill  the  night  of 
the  14th  and  delivered  it  to  appellant's  coun- 
sel the  next  morning.  Later  that  same  day 
the  bill  of  exceptions  was  signed  by  the 
Judge,  and  then  the  abstract  and  brief  were 
served  upon  respondent's  counsel.  Major  Lilly, 
who  was  or  bad  been  sick  as  reported  to  the 
Judge.  But  this  service  was  too  late  to 
comply  with  the  rule.  No  other  attempt  or 
offer  to  tender  said  bill  of  exceptions  to  re- 
spondent's counsel  for  examination  was  made 
other  than  that  on  February  14th  at  which 
date  the  time  for  serving  abstract  and  brief 
had  expired. 

Three  things  are  urged  as  reasons  why 
the  rule  was  not  obeyed:  Mrst,  because  of 
the  delay  of  tbe  stenographer  in  getting  out 
tbe  transcript;  second,  tbe  sickness  of  re- 
spondent's local  counsel.  Major  LiUy,  and  his 
consequent  inability  to  examine  or  approve 
said  bill;  third,  sickness  of  one  of  appel- 
lant's three  counsel.  As  to  the  first  reason, 
the  delay  of  the  stenographer,  it  is  not 
shown  that  he  was  guilty  of  delay,  since  he 
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was  not  notlfled  to  fornlsh  txanacript  until 
the  latter  part  of  August  and  had  It  flnlsbed 
by  October  Ist  The  October,  1912,  term  of 
the  circuit  court  began  on  the  second  Monday 
In  October,  which  was  on  the  14th  day  of 
the  month,  and  during  this  term,  In  addition 
to  the  prior  notice  by  mall  from  the  stenog- 
rapher that  the  transcript  was  finished,  re- 
spondent's local  counsel.  Major  Lilly,  who  evi- 
dently was  not  sick  at  that  time,  also  noti- 
fied appellant's  counsel  that  said  transcript 
was  ready  -for  delivery.  As  to  the  second 
reason,  to  wit,  the  sickness  of  Mr.  Lilly,  it 
Is  not  shown  when  he  took  sick  nor  how 
long  he  remained  so.  But  even^lf  It  should 
appear  that  his  sickness  was  at  a  time  which 
could  not  be  foreseen  by  appellant's  counsel, 
still  it  Is  conceded  that  liUy  was  sick  Feb- 
ruary 3,  1913,  at  the  time  the  bill  was  first 
presented  to  Judge  Waller  to  sign,  and  no 
reason  Is  given  for  the  9  or  10  days'  delay 
In  presenting  It  to  or  notl^ng  the  Hannibal 
counsel.  As  to  the  third  reason,  sickness  of 
appellant's  counsel,  it  is  not  shown  when 
such  sickness  occurred,  except  tliat  It  was 
after  tlie  completion  of  the  bill,  which  vnis 
on  the  28th  of  January;  but  it  is  conceded 
tliat  counsel  was  well  enough  on  the  8d  of 
February  to  present  the  matter  to  the  judge 
and  finally  to  notify  the  attorneys  in  Han- 
nibal So  that  such  sickness  does  not  ap- 
pear to  be  the  cause  of  the  failure.  Besides, 
there  were  other  counsel  for  respondent  In 
Moberly  who  could  have  attended  to  the 
matter,  but  who  did  not 

We  are  loth  to  dismiss  an  appeal,  and, 
where  the  facts  will  at  all  justify  it,  we 
seize  upon  any  good  reason  to  avoid  such 
a  result  If  possible.  But  It  is  useless  to 
have  rules  unless  they  are  enforced,  and  we 
find  no  good  reason  to  justify  us  In  avoiding 
the  enforcement  of  this  one  under  all  the 
circumstances.  The  motion  to  dlHmlsa  is 
therefore  sustained.    All  concur. 


DISBROW  T.  PEOPI^'S  ICE,  STOBAOB  & 

FUEL  CO. 

(Kansas  City  Court  of  Appeals.    Missouri. 

May  19,  1913.) 

1.  EviDENCB  <{  265*)-;-Admis8I0N8— Effect. 

In  an  action  against  a  cold  storage  com- 
pany by  the  owner  of  butter,  which  be  claimed 
was  injured  by  the  negligence  of  the  company, 
an  admission  by  the  owner  that  the  bill  for  the 
8tora|;e  was  correct  is  not  an  admission  that  he 
was  indebted  to  the  storage  company  in  that 
amount 

[Ed.    Note.— For   other   cases,    see    Evidence, 
Cent  Dig.  §5  102fr-1050;  Dec.  Dig.  {  265.*] 

2.  Tbiai  (I  330*)— Vkbdiot— C0UNTEB01.AIM. 

In  an  action  against  a  cold  storage  com- 
pany for  damages  to  property  stored,  where  the 
company  counterclaimed  for  a  storage  bill,  the 
verdict  should  show  a  finding  of  plaintiff's  dam- 
ages, the  amount  of  defendant's  counterclaim, 
and  the  difference  between  the  two,  if  any ; 
and,  if  the  finding  for  plaintiff  be  less  than  the 
counterclaim,  the  difference  in  defendant's  favor 


should  be  stated  as  a  verdict  for  defendant,  or 
vice  versa. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  II  777-781%  :  Dec.  Dig.  |  880.*] 
a  APPEAt   AND    Ebbob  (|   1064*)— Bbtiew— 

Habiclxbs  Ebbob. 

In  an  action  against  a  oold  storage  com- 
pany for  damages  to  butter,  where  defendant 
set  up  a  counterclaim  for  storage  dues  and 
plaintiff  admitted  that  the  amount  of  the  dues 
was  correct  a  peremptory  instruction  to  find 
for  defendant  for  the  amount  of  its  conntor- 
claim  was  prejudicial,  as  leading  the  Jury  to 
believe  that  a  finding  should  be  made  for  it  r*- 
gardlesR  of  plaintiff's  claim,  and  the  proper 
method  b<'ing  to  submit  the  question  of  plain- 
tiff's damage  and  have  the  jnry  subtract  from 
any  finding  of  damage  tlie  storage  claim  due. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ||  4219,  4221-4224;  Dec. 
Dig.  I  1064.*] 

4.  ElVIDENCE    (I    472*)— OPimoR    Btxobhcb— 

Subject-Matteb  of  Opimion. 

In  an  action  against  a  storage  company 
for  negligent  damage  to  goods  stored,  opinion 
evidence  as  to  whether  defendant  exercised  rea- 
sonable care,  and  whether  the  witness  discover- 
ed any  negligence  on  the  part  of  defendant  is  in* 
admissible  because  taking  from  the  jury  the 
matter  which  it  was  to  determine,  via.,  defend- 
ant's negligence. 

[EA.  Note.— For  other  cases,  see  Evidence 
Cent  Dig.  11  2186-2195,  2248;  Dec.  Dig.  I 
472.*] 

6.  Evidence  (I  317*)— Hbabsat. 

In  an  acbon  aj^dnst  a  oold  storage  con- 
pany  for  damages  to  butter,  hearsay  testimony 
of  a  statement  of  an  expert  who  examined  the 
butter  belonging  to  another  concern,  is  inad- 
missible. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  U  1174-1182;   Dec.  Dig.  {  317.*] 

Appeal  from  drcuit  Court,  Jackson  Coun- 
ty;  J.  EL  Slover,  Judge. 

Action  by  W.  A.  Disbrow  against  the  Peo- 
ple's Ice,  Storage  &  Fuel  Company.  From  a 
judgment  for  defendant,  plain  tiff  appeals. 
Reversed  and  remanded. 

New,  Kennlsh  Sc  Krauthoff  and  John  Tay- 
lor, all  of  Kansas  City,  for  appellant  War- 
ner, Dean,  McLeod  &  Tlmmonds,  of  Kansas 
City,  for  respondent 

EU/ISON,  J.  Defendant  is  proprietor  of 
a  cold  storage  plant  and  stores  products  for 
preservation.  Plaintiff  was  the  owner  of  a 
large  lot  of  butter,  which  he  delivered  to 
defendant  for  storage.  He  alleges  that  on 
receiving  the  butter  back  from  defendant  It 
had  a  foreign  or  "fruity"  taste  and  odor,  and 
was  greatly  injured,  to  his  damage  in  the 
sum  of  $3,371.29.  He  further  alleged  that 
this  was  caused  by  defendant's  negligence  in 
allowing  it  to  come  into  close  contact  with 
foreign  substances,  such  as  fruits.  Defend- 
ant's answer  was  a  general  denial  and  a 
counterclaim  of  $510.04,  and  interest  for 
storing  the  butter.  There  were  two  separate 
verdicts  in  the  trial  court  one  for  defendant 
on  plaintiff's  claim,  and  the  other  for  de- 
fendant on  its  counterclaim.  This  la  the 
second  appeal;  the  first  will  be  found  in  138 
Mo.  App.  66,  119  S.  W.  1007. 
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[1, 1]  The  trial  court  gave  a  peremptory 
Instruction  to  find  for  defendant  on  its  coun- 
terclaim In  the  sum  of  $510.01,  and  tliat  in- 
terest might  be  added,  and  this  is  one  of 
the  grounds  for  the  appeal.  The  instruction 
is  said  to  be  proper,  for  the  reason  tliat 
plalntifF,  while  on  the  witness  stand,  admit- 
ted he  had  not  paid  the  storage,  that  an  ac- 
count for  the  amount  claimed  had  been  ren- 
dered to  him,  and  that  it  was  correct  It 
is  contended  that  this  destroyed  the  issue 
made  by  the  pleadings  and  left  nothing  for 
the  court  to  do  but  direct  a  verdict  for  the 
amount  admitted  to  be  due.  But  It  is  evi- 
dent from  the  whole  record  that  plaintiff 
did  not  mean  to  admit  that  he  owed  defend- 
ant $610.04  for  storage,  even  though  defend- 
ant had  destroyed  the  value  of  his  butter 
by  negligence  in  caring  for  it.  It  is  evident 
plaintiff  was  admitting  the  storage  account 
to  be  correct  but  not  that  it  was  entitled  to 
a  verdict  for  that  amount 

Plaintiff's  action  is  for  the  recovery  of 
damages  for  negligent  storing  of  the  butter, 
which  damages  he  claims  is  the  difference 
In  the  market  value  in  its  damaged  condi- 
tion at  redelivery  and  its  market  value  if  it 
had  not  been  damaged,  but  out  of  this  should 
be  deducted  defendant's  account  for  storage. 
If  plaintiff's  damage  is  more  than  the  admit- 
ted bill  for  storage,  then  the  verdict  should 
be  for  plaintiff  for  the  difference.  If,  how- 
ever, plaintiff's  damage  Is  less  than  the  ad- 
mitted storage  account,  then  the  verdict 
sbould  be  for  defendant  for  the  difference. 
The  verdict  should  show  a  finding  on  t>oth 
tbe  damages  stated  In  the  petition  and  the 
counterclaim  set  up  In  the  answer,  being 
tbns  responsive  to  all  the  issues  submitted. 
Wlntcknian  v.  Maddox,  119  Mo.  App.  658,  95 
S.  W.  308;  Advance  Thresher  Co.  v.  Speak, 
167  Mo.  App.  470,  151  S.  W.  235.  If  the  find- 
ing is  for  defendant  on  plaintiff's  claim  or  pe- 
tition, the  verdict  should  so  state,  and  then 
state  a  finding  for  the  defendant  on  the 
counterclaim  for  $610.04;  and,  if  Interest 
Is  allowed,  tliat  should  be  added.  If  the 
finding  is  for  plaintiff  for  damages,  the  ver- 
dict should  so  state  and  name  the  amount, 
adding  a  finding  on  defendant's  counterclaim 
as  Just  stated.  If  the  finding  for  plaintiff  is 
In  an  amount  in  excess  of  defendant's  coun- 
terclaim, It  would  be  proper  to  state  the 
difference  as  the  verdict  for  plaintiff.  If 
the  finding  for  plaintiff  is  less  than  the 
counterclaim,  then  the  difference  in  defend- 
ant's favor  could  be  stated  as  tbe  verdict 
for  defendant  And  so  the  Instructions  should 
be  formulated. 

[3]  These  observations  show  that  it  was 
quite  harmful  error  for  the  court  to  peremp- 
torily instruct  the  Jury  to  find  for  defendant 
tbe  amount  of  its  counterclaim.  Such  In- 
struction could  well  lead  the  Jury  to  be- 
lieve that  a  finding  must  be  made  for  de- 
fendant regardless  of  plaintiff's  claim.  The 
effect  of  It  was  to  tell  the  Jury  that  defend- 


ant had  properly  performed  Its  storage  serv- 
ice. In  view  of  plaintUTs  claim  his  admis- 
sion that  the  storage  account  was  correct 
did  not  Justify  an  instruction  requiring  a 
verdict  for  that  amount  Whether  it  should 
have  a  verdict  for  that  amount  depended  up- 
on wtiat  was  done  with  plaintifTs  claim.  In- 
stead of  a  peremptory  Instruction  to  find 
for  defendant,  it  might  have  been  stated,  in 
a  proper  connection,  that  tbe  amount  of  the 
storage  account  was  admitted  to  be  correct 

We  are  not  stating  that  it  would  be  re- 
versible error  for  a  Jury  to  adopt  tbe  form 
of  two  separate  verdicts,  as  was  done  in  thts 
case,  one  as  to  plaintiff's  claim  and  tbe  other 
as  to  defendant's,  leaving  it  to  the  court  in 
the  Judgment  to  adjust  the  net  balance  for 
either  party.  Tliat  question  has  not  been 
considered. 

From  the  foregoing  it  appears  that  each 
party  has  presented  instructions  which  ig- 
nore the  other,  in  a  case  in  which  the  claim 
of  each  is  so  connected  that  each  must  be 
considered  In  determining  what  is  due  tbe 
other. 

[4]  There  are  three  objections  concerning 
the  evidence.  A  witness  was  asked:  "Q. 
State  from  your  experience  and  from  your 
observation  of  tbe  care  exercised  by  the 
People's  Ice,  Storage  &  Fuel  Company  at 
the  plant  down  here,  in  the  summer  of  1906, 
whether  they  exercised  reasonable  care  in 
their  management  of  that  business.  A. 
Well,  sir,  from  my  observation  the  stuff  was 
always  handled  there  to  the  best  of  their 
abili^."  It  is  true  that  this  answer  is  not 
entirely  responsive  to  the  question,  but  we 
do  not  regard  it  as  harmless.  Tbe  question 
was  improper. 

Again,  a  witness  was  asked:  "Q.  State  to 
the  Jury  whether  or  not  during  the  summer 
of  1905,  while  you  were  there  looking  after 
tbe  butter,  you  observed  or  discovered  any 
carelessness  or  negligence  on  the  part  of 
this  defendant  company  in  the  handling  of 
their  butter,  or  any  of  their  other  products. 
A.  No."  This  was  also  improper.  It  put 
the  witness  in  place  of  the  juror.  It  is  sug- 
gested that  opinions  of  witnesses  are  some- 
times proper,  and  that  is  true.  The  author- 
ities cited  by  defendant  are  to  that  effect 
Merritt  T.  Klnloch  Tel.  Co.,  216  Mo.  loc.  cit 
808,  U6  S.  W.  19;  White  v.  Metropolitan 
St  By.,  132  Mo.  App.  loc.  dt  349,  112  S.  W. 
278;  Fulton  v.  Metropolitan  St  Ry.,  125  Mo. 
App.  239,  102  S.  W.  675.  But  those  cases 
presented  a  necessity  for  an  opinion,  which 
did  not  exist  here.  Those  cases  did  not 
present  an  Instance,  as  we  think  these  ques- 
tions do,  where  a  witness  is  asked  to  decide 
the  case.  Negligence  and  carelessness  on  de- 
fendant's part  is  plaintitTs  complaint  and 
whether  it  is  guilty  should  be  left  for  tbe 
Jury  to  determine  from  facts  stated  by  wit- 
nesses. King  V.  Mo.  Pac.  Ry.  Co.,  08  Mo. 
235,  11  S.  W.  563 ;  Eubank  v.  City  of  Edina, 
88  Mo.  660;  Hamilton  v.  Rich  HUl  Coal  Min. 
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Co.,  108  Mo.  364,  18  8.  W.  977.  "Whatever 
liberality  may  be  allowed  in  calling  for  tbe 
opinions  of  experts  or  other  witnesses,  they 
mnst  not  nsurp  the  province  of  the  court 
and  Jury,  by  drawing  those  conclusions  of 
law  or  fact  upon  which  the  decision  of  the 
case  depends.  Hence  it  would  be  improper 
to  inquire  whether,  in  view  of  the  testimony 
given,  a  party  had  acted  negligently  or  pru- 
dently, or  with  ordinary  care,  or  whether 
certain  acts  constituted  negligence."  2  Jones 
on  Evidence,  p.  830;  Teepen  v.  Taylor,  141 
Mo.  App.  282,  287,  124  S.  W.  1062,  1063. 

[(]  It  Is  next  objected  that  the  court  aid- 
mitted  hearsay  testimony  of  the  statement  of 
an  expert,  who  examined  two  tubs  of  butter 
belonging  to  a  packing  company.  It  is  said 
that  no  proper  objection  was  made  to  it,  and 
that  no  harm  was  done  We  think  testimony 
as  to  what  this  expert  was  heard  to  say 
should  not  be  allowed  on  a  retrial. 

The  Judgment  is  reversed,  and  the  cause 
remanded.    All  concur. 


GILBERT  V.   SBITZ. 

(Kansas  City  Court  of  Appeals.     Missouri. 

May  19,  1913.) 

1.  Appeal  and  Ebrob  (|  1008*)— Findings— 
Conclusiveness. 

The  appellate  court  will  defer  to  a  finding 
of  the  trial  court,  where  there  is  a  doubt  as  to 
whether  it  wag  right 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Die.  H  3955-3960,  3962-3960; 
Dec.  Big.  §  1008.*] 

2.  F'•^rn  (J  50*)— Burden  of  Proof. 

The  burden  of  proof  is  on  plaintiff  to  clear- 
ly show  guilt  by  defendant  in  a  case  involving 
aefoudant's  fraud. 

[EiJ.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  H  46,  47;   Dec.  Dig.  f  50.*] 

3.  Corporations  (§  121*)  —  Purchase  of 
Stock— Actions  to  Rescind— Sufficienct 
OF  Evidence. 

Evidence,  in  a  suit  to  rescind  a  contract  to 
purchase  mining  stock  on  the  ground  of  fraudu- 
lent representations  and  to  recover  the  purchase 
price,  held  to  support  a  finding  that  defendant 
was  not  guilty  of  fraud. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  {§  504,  505 ;   Dec.  Dig.  §  121.»] 

Error  to  Circuit  Court,  Jackson  County; 
T.  J.  Seeborn,  Judge. 

Suit  by  Rosalie  M.  Gilbert  against  John 
D.  Seitz.  Judgment  for  defendant,  and 
plaintUt  brings  error.     Affirmed. 

Piatt  &  Marks  and  Ashley  &  Gilbert,  of 
Kansas  City,  for  plaintiff  in  error.  L.  C. 
Boyle  and  W.  L.  Stocking,  of  Kansas  City, 
for  defendant  in  error. 

ELLISON,  J.  Plaintiff's  action  Is  In  equi- 
ty, for  the  rescission  of  a  contract  of  pur- 
chase of  mining  stock  from  defendant,  and 
for  a  Judgment  for  the  purchase  price.  The 
ground  upon  which  a  rescission  is  sought  is 
the  allegation  that  defendant  induced  her  to 


purchase  by  false  representations.  The 
Judgment  in  the  trial  court  was  for  the  de- 
fendant. 

PlalntUTs  part  In  the  transaction  was 
through  her  husband  as  her  agent  The 
property  concerned,  and  whidi  the  stock  in 
controversy  represented,  was  known  as  the 
Lodi  mine,  in  the  state  of  Nevada.  It  is  the 
same  mine  and  the  stodc  In  controversy  is 
a  part  of  the  holding  of  defendant  involTed 
in  the  case  of  Fisher  v.  Seitz,  157  S.  W.  883, 
decided  this  term.  A  short  history  of  the 
mine  and  defendant's  connection  with  It, 
how  he  came  to  be  interested  in  it,  what  Its 
prospects  were,  and  how  he  came  to  sell 
stock  to  Fisher  and  to  this  plaintiff  and 
others,  will  be  found  In  that  case,  to  which 
we  refer.  In  that  case  we  ascertained  that 
the  evidence  established  and  left  no  doubt 
of  the  existence  of  the  Lodi  property  as  a 
mine  of  much  prospect,  and  consequently 
that  its  stock  was  of  substantial  present 
value  at  the  time  of  the  sale  to  these  people, 
and  that  at  that  time  defendant  had  con- 
fidence in  its  future  and  was  fully  Justified 
in  stating  such  confidence  to  all  with  whom 
he  talked  on  the  subject.  That  case  was  an 
action  at  law  for  damages  for  fraud  and 
deceit  alleged  to  have  been  practiced  upon 
Fisher,  and  the  verdict  of  the  Jury  was  for 
defendant  iBut  this  case,  as  we  sbaU  see, 
is  confined  to  much  narrower  ground  ttian 
was  covered  in  the  other. 

Plaintiff's  husband,  who,  as  we  have  said, 
carried  on  the  entire  business,  at  the  time 
of  the  transaction  was  a  lawyer  of  varied 
business  experience  and  of  high  charact^'. 
So,  too,  defendant  was  a  business  man  of 
integrity,  with  the  confidence  of  those  who 
knew  him.  They  were  the  principal  wit-. 
nesses  in  the  case.  Mr.  Gilbert,  In  his  tes- 
timony, candidly  conceded  what  was  so  over- 
whelmingly shown  to  l>e  true  in  the  Fisher 
Case,  that  defendant  liad  every  faith  in  the 
prospects  of  the  mine;  and  that  he,  tiimself, 
understood  that  any  mining  deal  was  "a 
chance,"  "a  gamble."  Defendant  had  bought 
50,000  of  the  3,000,000  shares  of  stock,  at 
20  cents,  paying  $10,000  therefor.  He  like- 
wise had  an  option  for  more  of  the  stock 
and  he  Invested  more  money.  All  the  stock 
had  been  issued  save  600,000  shares  which 
was  known  as  treasury  stock,  and  this  was 
being  sold  at  50  cents  per  share  for  money 
to  further  de\elop  the  mine.  Mr.  Gilbert 
says  that  defendant  approached  him  with  a 
statement  of  his  belief  in  the  mine  and  of 
its  prospects  and  that  he  was  offering  to 
his  friends  In  Kansas  City  (Gilbert  being 
one  of  them)  some  of  the  stock  he  had  se- 
cured and  at  the  price  he  had  paid  for  it, 
which  he  represented  was  JjO  cents.  Now  the 
complaint  is  that,  had  Mr.  Gilbert  known 
defendant  bad  only  paid  20  cents  for  the 
stock,  he  would  not  have  bought  It;  and 
therefore  the  controversy  narrowed  down  to 
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the  single  question  whether  defendant  r^>- 
resented  he  had  paid  40  cents  for  the  stodc 
The  reason  given  for  full  reliance  on  defend- 
ant's representations  is  friendship^  There 
Is  no  pretense  that  defendant  bore  any  fidu- 
ciary relation  to  plaintiff,  or  her  husband, 
and  nothing  Is  suggested  to  show  that  he 
was  under  any  obligation  to  sell  his  stock  to 
either  of  them  at  cost  The  only  thing 
dwelt  upon  is  the  friendship  said  to  have  ex- 
isted between  Mr.  Gilbert  and  defendant. 
It  is  not  said  that  defendant  was  a  mining 
expert  and  Gilbert  a  novice.  Each  were 
stockholders  in  the  Lucky  Tiger  mine,  each 
were  members  of  certain  clubs,  and  each 
knew  the  world.  There  was  no  helpless  de- 
pendence on  defendant,  requiring  that  he 
should  care  for  Gilbert  One  was  a  real 
estate  agent  and  the  other  was  a  skilled 
lawyer;  neither  of  these  caUings  suggest- 
ing a  necessity  that  one  should  look  after 
the  Interest  of  the  other. 

"We  need  not  consider  whether  a  vendor 
Is  required  to  inform  a  vendee  what  the 
article  proposed  for  sale  cost  as  that  is  not 
the  point  plaintiff  makes.  She  does  not  con- 
tend for  that;  but  she  claims  that  he  had 
no  right  to  ftilsely  represent  that  he  paid  a 
certain  price  and  was  selling  at  cost  We 
will  pass  by  all  question  whether  it  is  an 
actionable  misrepresentation  for  a  vendor 
to  puff  his  goods  by  a  false  statement  as  to 
what  he  paid  for  them,  or  that  he  was  sell- 
ing at  cost  That  Is  reprehensible,  whether 
between  strangers  or  friends.  But  we  will 
assume  that  Gilbert  and  Seltss  bebig  friends, 
the  former  having  confidence  in  the  latter's 
honesty  and  business  judgment,  the  latter 
would  be  liable  to  an  action  for  rescission  of 
a  contract  of  sale  Induced  by  his  false  and 
fraudulent  representation  that  he  was  sell- 
ing at  cost  price.  This  brings  us  to  the 
facts  as  shown  in  evidence  and  the  trial 
court's  finding. 

[1-3]  And  on  that  head  we  are  left  with 
direct  contradiction  of  one  party  by  the 
other.  As  triers  of  the  facts  we  do  not  be- 
lieve that  the  conflict  comes  from  willful 
misstatement  by  either.  But  defendant  has 
an  advantage  as  respondent  to  plaintiff's 
appeaL  He  has  the  finding  of  the  learned 
trial  court  in  his  favor,  and  it  is  our  duty  to 
defer  to  such  finding  when  doubt  obscures 
the  right  Flood  v.  Busch,  165  Mo.  App.  143, 
153,  146  8.  W.  73;  Davis  v.  Forman,  229 
Mo.  27,  46,  129  S.  W.  213.  Another  advan- 
tage with  defendant  lies  in  the  fact  that  he 
is  the  defendant  for  the  burden  is  on  the 
plaintiff;  and  he  must  be  able  to  clearly 
show  the  guilt  of  the  defendant  in  a  case 
involving  fraud.  Bailey  v.  Smock,  61  Mo. 
218;  Dunn  v.  White,  63  Mo.  181.  This  has 
not  been  done.  The  record  will  not  Justify 
us  in  saying  that  defendant  Is  in  the  wrong. 
The  most  we  can  do  is  to  note  the  positive 
conflict,  and  if  we  allow  that  each  balances 
the  other,  the  advantage  of  tK>sltion  being 


with  defendant,  as  just  noted.  It  gives  him 
the  judgment 

If,  however,  we  should  take  circumstances 
and  probabilities  Into  consideration,  it  may 
be  asked:  Why  should  defendant  have  vol- 
unteered to  state  to  Mr.  Gilbert  that  he  had 
paid  40  cents,  or  any  other  price,  for  the 
stock?  He  knew  that  Gilbert  understood 
he  was  a  business  man  of  abundant  means. 
As  a  discreet  man,  he  must  have  known  that 
stating  to  Gilbert  that  he  was  selling  him 
stock  for  40  cents,  the  cost  price,  when  at 
the  same  time  it  would  bring  50  cents  out- 
side, would  cause  a  suspicion  of  motive  and 
excite  distrust. 

It  is  our  conclusion  that  the  record  does 
not  justify  our  interference,  and  hence  we 
affirm  the  judgment    All  concur. 


GAMBRKL  v.  HINES  et  al 

(Kansas    City    Court    of   Appeals.      MlBsonrl. 

May  19,  1913.) 

1.  Husband   and   Wife    (§    133%*)— Pbop- 

EBTT    TbANSFEBBBD    BY    HUSBAND— PBOPEB- 

TT  or  Wife. 

The  mere  fact  that  the  wife,  as  the  own- 
er of  property,  permits  her  husband  to  in- 
clude it  in  a  public  sale  of  hts  property  will 
not.  as  a  matter  of  law,  make  the  property 
the  husband's  on  the  daim  of  an  execution 
creditor,  in  the  absence  of  some  element  of 
estoppel  leading  the  creditor  into  the  expendi- 
ture of  money,  or  causing  him  to  make  the 
levy  or  to  alter  big  position  to  his  detriment 

[Ed.  Note.— For  other  cases,  see  Husband 
and  Wife.  Dec.  Dig.  g  133%v»] 

2.  Fbauduubnt  Conveyances  (8  115*}— Va- 
lidity—Consideration. 

A  failing  debtor  cannot  make  volnntary 
transfers  of  property  to  defeat  the  claims  of 
creditors. 

[Ed.  Note.— For  other  cases,  see  Frandulent 
Conveyances,  Cent  Dig.  Sf  870,  875-377; 
Dec.  Dig.  i  115.*] 

3.  fbaudui.ent  conveyances  (||  115,  118*) 
—Prkfebences— Right   to    Pbefbb   Cbbdx- 

TOB.  ' 

A  debtor  may  prefer  a  creditor  by  a 
transfer  of  proper^  to  him,  and  the  fact  that 
the  debtor's  wife  is  a  creditor  does  not  de- 
stroy such  right  of  preference. 

[Ed.  Note.— For  other  cases,  see  Fraadnle&t 
Conveyances,  Cent  Dig.  M  370,  875-381,  382- 
384;  Dec.  Dig.  |i  115^  118.  *] 

Appeal  from  Circuit  Court,  Holt  County; 
Francis  H.  Trimble,  Judge. 

Action  by  Felix  Oambrel  against  Thomas 
H.  Hines  and  others,  in  which  the  wife  of 
defendant  interpleadied.  Judgment  in  favor 
of  the  interpleader,  and  plaintiff  appeals.  Af- 
firmed. 

See,  also,  161  8.  W.  474. 

H.  B.  Williams,  of  Craig,  and  W.  h. 
Stubbs,  of  Mound  City,  for  appellant.  John 
W.  Stokes,  of  Craig,  and  J.  B.  Dearmont,  of 
Mound  City,  for  respondents. 

ELLISON,  J.  Plaintiff  was  an  execution 
creditor  of  defendant  nines,  residing  in  Holt 
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county.  Under  the  execntlon,  the  derk  of  a 
public  sale  of  personal  property,  advertised 
and  sold  as  tbat  of  Hines,  was  garnished  by 
the  sheriff.  Defendant's  wife  claimed  that 
among  the  property  thus  sold  as  that  of  her 
husband  was  a  cow  belonging  to  her,  and  that 
the  money  arising  from  a  sale  of  the  ani- 
mal was  hers.  On  the  answer  of  the  garnishee 
showing  the  conflicting  claims  to  this  money, 
in  which  he  asked  that  he  be  allowed  to  pay 
the  money  Into  court,  and  that  the  parties 
Interplead,  it  was  so  ordered,  no  objection 
appearing.  On  a  trial  of  the  wife's  interplea, 
the  Judgment  In  the  trial  court  was  in  her 
favor,  and  the  plalntUC  in  the  execution  ap- 
pealed. 

The  evidence  Is  short.  It  showed  that  Mrs. 
Hlnes'  father  gave  her  a  cow  at  her  mar- 
riage, about  15  years  before  the  trial.  She 
kept  her  several  years,  when  her  husband 
(the  defendant)  sold  her.  In  about  five  years 
afterwards,  which  was  six  months  before  this 
controversy  arose,  her  husband  bought  an- 
other cow  for  her  and  gave  It  to  her  In  place 
of  the  one  he  had  disposed  of.  This  one 
she  kept  until  the  public  sale  as  above  stated. 
It  was  further  shown  by  the  evidence  that 
her  husband  and  she  were  about  to  remove 
from  the  state,  and  her  husband  arranged 
for  a  public  sale  of  his  personal  property. 
It  seems  that  the  property  of  some  neighbors 
was,  at  their  request,  Included  In  the  adver- 
tisement and  sale,  and  so  was  Mrs.  Hlnes' 
cow,  though  this  did  not  appear  In  the  ad- 
vertisement; that  is  to  say,  so  far  as  the  ad- 
vertisement and  sale  were  concerned,  the 
property  appeared  to  be  defendant's. 

PlalntifC  asked  a  demurrer  to  the  evidence, 
which  was  refused.  He  then  asked  an  In- 
struction to  the  effect  that,  although  the  cow 
was  Mrs.  Hlnes'  property  at  the  time  of  the 
sale,  yet  If  she  permitted  it  to  be  sold  as 
that  of  her  husband,  then  she  is  estopped 
from  claiming  the  proceeds  of  the  sale.  Both 
these  declarations  were  refused,  and  we  think 
rightfuUy. 

[1]  The  mere  fact  that  the  wife  as  an 
owner  of  property  permits  her  husband  to 
include  It  In  a  public  sale  of  his  property, 
will  not,  as  a  matter  of  law,  make  the  proper- 
ty the  husband's  on  the  claim  of  an  execu- 
tion creditor.  To  have  that  effect  there  must 
be  some  element  of  estoppel  in  It,  and  of  that 
there  was  no  evidence.  The  case  Is  wholly 
unlike  that  of  Riley  v.  Vaughan,  116  Mo. 
169,  22  S.  W.  707,  88  Am.  St  Eep.  586,  cited 
by  plaintiff.  The  instruction  does  not  submit 
the  hypothesis  of  the  advertisement  of  the 
cow,  leading  plaintiff  into  the  expenditure 
of  money,  or  that  it  even  caused  him  to  make 
the  levy,  or  that  it  caused  him  to  alter  Us 
position  to  his  detriment  It  stops  short  at 
the  mere  permission  by  the  wife  that  the  cow 
be  sold,  and  declares  that  act,  which  standing 
alone  is  harmless,  to  be  an  estoppel  as  a 
matter  of  law. 


It,  3]  We  do  not  object  to  many  of  the 
propositions  advanced  by  plaintiff.  We,  of 
course,  agree  that  a  falling  debtor  cannot 
make  voluntary  transfers  of  property  to  de- 
feat the  claims  of  creditors.  But  the  trans- 
fer by  defendant  to  his  wife  was  not  a  volun- 
tary transfer.  She  was  hla  creditor,  and  aa 
such  could  properly  be  preferred;  her  rela- 
tionship to  him  did  not  destroy  that  right 
Wood  V.  Porter,  179  Mo.  66,  65,  77  8.  W. 
762;  Black  v.  Epstein,  221  Mo.  286,  309,  120 
S.  W.  754 ;  Robinson  v.  Dryden,  118  Ma  534, 
24  S.  W.  448. 

The  Judgment  is  afllrmed. 

JOHNSON,  J.,  concurs.  TRIMBLB,  J, 
having  tried  the  case  below,  not  sitting. 


HUGHES    BROS.   PAINT    &   HABDWARB 

CO.  V.  PREWITT  et  aL 

(Kansas  City  Court  of  Appeals.    Missouri. 

May  10,  1913.) 

1.  JusnoKs  OF  THB  Pbaok  (I  130*)— Judo- 

ICEITTS— NKCESSITT   OF  APFEAI.. 

Where  one  defendant  did  not  appeal  from 
an  adverse  judgment  in  justice  court,  such  judg- 
ment is  conclusive  upon  him,  though  his  co- 
defendant  appealed  to  the  circuit  court 

[Ed.  Note. — For  other  cases,  see  Ju8tic<>s  of 
the  Peace,  Cent  Dig.  |  660;  Dec.  Dig.  i  130.*] 

2.  Mechanics'  Liens  (f  141*)— Pbockedinos 
TO   Pebfeci^Lien   Statement. 

Under  Rev.  St  1909,  !  8217,  requiring 
plaintiff  to  file  with  the  clerk  of  the  circuit 
court  a  Just  and  true  account  of  the  demand 
due  him  and  a  true  description  of  the  prop- 
erty upon  which  the  lien  is  intended  to  apply, 
with  the  name  of  the  owner  or  contractor,  or 
both,  a  lien  paper  which  stated  the  name  of 
the  contracting  party  with  whom  plaintiffs 
agreed  to  do  the  work  and  furnish  the  ma- 
terials is  sufficient  although  such  party  was 
only  a  subcontractor  under  a  general  contractor 
with  whom  the  owner  had  negotiated. 

[Ed.  Note. — For  other  cases,  see  Mechanics' 
Liens,   Cent   Dig.   {{  243-245;    Dec.   Dig.   { 

8.  Mechanics'  Liens  (S  263*)— Pboceedinob 

—Pabties— Necessary  Fabties. 

The  requirement  of  Rev.  St  1909,  §  8221, 
that  In  mechanic's  lien  suits  the  parties  to  the 
contract  shall  be  joined  la  jurisdictional,  and 
the  failure  to  comply  therewith  ia  fatal  to  the 
judgment 

[Ed.  Note.— For  other  cases,  see  Meclianics' 
Liens,   Cent   Dig.   {{   471-481;    Dec.   Dig.   | 

4.  Mechanics'  Liens  (8  263*)— Pboceedinob 

— Necessabt  Pabties. 

Rev.  St  1909,  i  8221,  providing  that  in 
mechanic's  lien  suits  parties  to  the  contract 
shall  be  made  parties,  refers  to  the  parties  to 
the  particular  contract  which  Is  the  subject  of 
the  inquiry,  and  as  between  whom  pci'sonai 
judgment  may  be  rendered,  and  it  is  sufficient 
if  a  lien  claimant  maltes  the  subcontractor  with 
whom  he  dealt  a  party. 

[Ed.  Note. — For  other  cases,  see  Mechanics' 
Liens,  (^ent  Dig.  {{  471-481;  Dec  Dig.  i 
263.*] 

6.  Mechanics'  Liens  (|  263*)— Pboceedinob 
-Pabties— Statute. 

Under  Rev.  St  1909,  8  8233,  Imposing  on 
the  original  contractor  the  duty  of  defending 
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aay  lien  milt  prosecuted  against  the  owner,  the 
original  contractor  shouid  be  joined  at  a  co- 
defendant  in  an  action  brought  hj  a  material- 
man who  dealt  with  a  subcontractor. 

[EM.  Note.— For  other  cases,  see  Mechanics' 
Uena,  Gent  Dl^.  II  471-181;  Dee.  Dig.  | 
263.»] 

6.  Mechanics'  Liews  (J  263*)— Prockedinos 
— Pabties— Necessart  Pasties. 

The  requirement  of  Rev.  St  1909.  I  8233, 
that  the  original  contractor,  when  made  a  par- 
ty, shall  defend  an^  lien  suit  prosecuted  against 
the  owner  is  not  jurisdictional  and  the  joinder 
of  the  original  contractor  is  not  a  prerequisite 
to  the  validity  of  a  lien  judgment 

[Ed.  Note. — For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  ||  471-181;  Dec.  Dig.  | 
263.*] 

7.  JoancES  o»  the  Peace  (S  77»)— Pabties— 
NoNJoiNDBB— Objection. 

Where  the  j'ustice  court  bad  jorisdiction  of 
a  lien  suit,  a  judgment  in  favor  of  the  lien 
claimants  will  be  held  to  have  cured  the  omis- 
sion of  proper  parties,  where  no  objection  on 
the  score  of  defect  of  parties  was  made  before 
judgment 

[Ed.  Note. — For  otber  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  il  892-399;  Dec.  Dig. 
I   77.»] 

Appeal  from  Glrcnit  Court,  Jackson  Coun- 
ty;  James  H.  Slover,  Judge. 

Action  by  the  Hughes  Bros.  Paint  &  Hard- 
ware Company  against  J.  T.  Prewltt,  Louis 
N.  Rowland,  and  another.  There  was  a 
Judgment  for  plaintiff  in  the  Justice  court. 
Louis  N.  Rowland  alone  appealed  to  the  cir- 
cuit court,  where  Judgment  was  again  ren- 
dered for  plaintiff,  from  which  Judgment  de- 
fendants appeaL     AfiSrmed. 

William  B.  Yoder  and  Halbert  H.  McCluer, 
both  of  Kansas  City,  for  appellants.  New, 
Kennish  &  Krauthoff,  John  N.  Davis,  and 
John  C.  Hllkey,  all  of  Kansas  City,  for  re- 
spondent 

JOHNSON,  J.  This  is  a  mechanic's  lien 
suit  commenced  In  a  Justice  court  in  Jack- 
son county  against  J.  F.  Prewltt,  as  contrac- 
tor, and  defendants  William  H.  Rowland  and 
I>oul8  N.  Rowland,  as  owners  of  the  property 
sought  to  be  charged  with  the  lien. 

[1]  Personal  judgment  against  Prewltt  was 
rendered  In  favor  of  plaintiff  and  a  lien  ad- 
Judged  against  the  property.  Louis  N.  Row- 
land alone  appealed  to  the  circuit  court  A 
trial  there  resulted  in  a  Judgment  for  plain- 
tiff for  the  foreclosure  of  the  lien.  Both  of 
the  Rowlands  moved  for  a  new  trial,  and 
when  the  motion  was  overruled  both  appeal- 
ed to  this  court  Since  William  H.  Rowland 
failed  to  appeal  from  the  judgment  render- 
ed In  the  Justice  court,  he  bad  no  standing 
fn  the  circuit  court  and  has  none  here.  He 
Is  concluded  by  the  Judgment  of  the  Justice, 
as  Is  Prewltt,  who  also  failed  to  appeal  from 
that  Judgment  Fischer  v.  Anslyn,  30  Mo. 
App.  316.  Our  inquiry,  therefore,  will  be 
limited  to  the  appeal  of  Louis  N.  Rowland. 

[2]  The  two  Rowlands  owned  two  contig- 
uous lots  In  ELansas  City  on  which  they  erect- 
ed separate  buildings  exactly  alike  under  a 


single  contract  with  one  Robinson.  Prewltt 
became  a  subcontractor  under  Robinson  for 
painting  the  houses,  and  plaintiff  sold  him 
the  paints  used  in  the  performance  of  his 
contract  Prewltt  failed  to  pay  for  the  ma- 
terial, and  plaintiff  in  due  time  proceeded  to 
establish  a  mechanic's  lien.  Plaintiff  did 
not  know  that  Robinson  was  the  original  con- 
tractor and  failed  to  allege  that  fact  in  the 
lien  paper,  but  alleged  therein  that  the 
paints  were  furnished  under  "one  entire  gen- 
eral contract  with  J.  F.  Prewltt,  contractor 
for  William  H.  Rowland  and  Louis  N.  Row- 
land," and  repeated  that  allegation  in  the 
statement  filed  with  the  justice  on  the  insti- 
tution of  this  suit.  Robinson  was  not  made 
a  party  defendant,  and  It  Is  the  contention 
of  counsel  for  appellant  that  the  omission  of 
the  original  contractor  from  the  proceedings 
constituted  a  Jurisdictional  defect  which  is 
fatal  to  the  Judgment 

The  statute  (section  8217,  Rev.  Stat  1909) 
required  plaintiff  "to  file  witb  the  clerk  of 
the  circuit  court  *  *  *  a  Just  and  true  ac- 
count of  the  demand  due  bim  *  •  *  and 
a  true  description  of  the  property  •  •  • 
upon  which  the  lien  is  intended  to  apply, 
witb  the  name  of  the  owner  or  contractor, 
or  both,  if  known  to  the  person  filing  the 
lien,"  etc. 

We  held  In  CahUl  v.  Ely,  53  Mo.  App.  102 : 
"l%e  statute  does  not  require  the  lien  paper 
to  state  that  'the  contractor'  1b  the  original 
contractor;  it  is  sufficient  if  it  state  the 
names  of  the  contracting  parties  with  whom 
plaintiffs  agreed  to  do  the  work  and  furnish 
the  materials.  Downey  v.  Hlggs,  41  Mo. 
App.  215.  While  the  statute  requires  the 
lien  paper  to  give  the  name  of  the  owner,  It 
nowhere  requires  that  such  lien  paper  state 
that  the  contractor'  made  a  contract  with 
the  owner."  Under  this  rule,  the  lien  paper 
filed  by  plaintiff  was  sufficient  though  it  fail- 
ed to  state,  or  Incorrectly  stated,  the  name 
of  llie  original  contractor.  The  material  fact 
to  be  shown  was  the  name  of  the  person  with 
whom  the  claimant  contracted,  and,  that 
fact  being  correctly  stated,  the  purpose  of 
the  statute  was  satisfied. 

[8,4]  Section  8221,  Rev.  Stat.  1909,  pro- 
vides that  In  mechanic's  lien  suits  "the  par- 
ties to  the  contract  shall  *  *  *  be  made 
parties."  This  requirement  is  Jurisdictional, 
and,  If  plaintiff  had  failed  to  meet  it,  the 
omission  would  have  been  fatal  to  the  judg- 
ment Lumber  Co.  v.  Schuler,  49  Mo.  App. 
90.  But  plaintiff  complied  with  this  provi- 
sion by  making  Prewltt  the  person  with 
whom  it  contracted  a  party  defendant  The 
expression  "parties  to  the  contract"  has  been 
held  to  mean  the  parties  to  the  particular 
contract  which  Is  the  subject  of  the  inquiry 
in  the  action,  and  as  between  whom  personal 
Judgment  may  be  rendered.  Downey  v. 
Higgs,  41  Mo.  App.  215 ;  McLundle  v.  Mount, 
145  Mo.  App.  660,  23  S.  W.  066. 
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[t,  S]  Section  8233  of  the  statntes  Imposes 
the  duty  on  the  original  contractor  of  de- 
fending any  Uen  suit  prosecuted  against  the 
owners,  and  this  statute  has  been  construed 
to  mean  that  the  original  contractor  should 
be  Joined  as  a  codefendant  In  an  action 
brought  by  a  materialman  whose  contract 
was  with  a  subcontractor,  but  that  such  re- 
quirement Is  not  Jurisdictional,  and  Its  non- 
performance will  not  be  fatal  to  the  Judg- 
ment   Borstkette  t.  Menler,  60  Mo.  158. 

[7]  The  Justice  therefore  acquired  jurisdic- 
tion over  the  subject-matter,  and,  since  no 
objection  on  the  score  of  a  defect  of  proper 
parties  was  made  by  appellant  at  any  time, 
this  nonjurlsdlctional  defect  should  be  re- 
garded as  cured  by  the  Judgment  This 
would  not  be  true  if  we  were  dealing,  as  we 
were  in  Lumber  Co.  t.  Schuler,  supra,  with 
a  Jurisdictional  defect  We  have  considered 
other  points  raised  by  appellant  and  find 
they  are  not  well  taken. 

There  is  no  prejudicial  error  in  the  rec- 
ord, and  the  Judgment  is  affirmed.  All  con- 
cur. 


TAYIiOE  V.  PERKINS  et  ai 

(Kansas  City  Court  of  Appeals.     MissonrL 

April  7,  1913.     Rehearing  Denied 

June  2,  1913.) 

1.  Irtekpleadeb  (i  31*)— Trial— Submission 

TO  JUBT. 

It  is  error  for  a  trial  court  to  treat  an 
action  for  interpleader,  when  both  an  attorney 
and  his  client  claim  the  sum  in  controversy,  as 
an  action  at  law  and  to  submit  it  to  a  jury, 
not  on  issue  framed  for  the  advice  of  the  court, 
bat  for  a  verdict  binding  upon  the  court. 

[Ed.  Note. — For  other  cases,  see  Interpleader, 
Cent  Dig.  §S  58-67 ;   Dec.  Dig.  i  31.*] 

2.  Attobnbt  and  Client  (|  134*)  —  Con- 
tingent Feb— Dismissal  or  Aitobnkt  fob 
Cause. 

An  attorney  who  had  contracted  for  a  con- 
tingent  fee,  but  was  rightfully  dismissed  by  his 
client  for  failure  faithfully  to  perform  his  duty, 
is  not  entitled  to  his  fee  under  the  contract,  nor 
to  a  lien  therefor. 

[Ed.  Note. — For  other  cases,  see  Attorney  and 
Client  Cent  Dig.  H  301-304;  Dec  Dig.  f 
134.*] 

3.  Champebtt  and  Maintenance  (§  6*)  — 
contbacts  with  attorney— effect. 

Where  an  attorney  has  a  contract  for  a  con- 
tingent fee,  which  is  champertous  because  of  an 
agreement  on  his  part  to  pay  costs,  he  cannot 
maintain  an  action  for  the  fee  or  to  enforce  a 
lien  therefor. 

[Ed.  Note. — For  other  cases,  see  Champerty 
and  Maintenance,  Cent  Dig,  §$  24-51;  Dec. 
Dig.  S  5.*] 

4.  Evidence  (8  -437*)  —  Paeol  Evidence  — 
Validity  or  a  Wbitten  Inbtbument— Il- 
legality. 

Where  a  written  contract  between  a  party 
and  his  client  for  a  contingent  fee  contains  no 
mention  of  an  agreement  on  the  part  of  the  at- 
torney to  pay  the  costs,  such  an  agreement  may 
be  i>roved  by  oral  evidence  to  show  that  the 
consideration  for  the  contract  was  champertous. 
[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  §§  2025-2029;   Dec  Dig.  |  437.*J 


5.  Champebty  and  Maintenanob  (|  5*)  — 
Agbeements  to  Pay  Costs— Intebests  in 
Action. 

A  contingent  fee  contracted  for  by  an  at- 
torney is  not  such  an  interest  in  the  cause  of 
action  as  will  relieve  an  agreement  to  pay 
costs  from  champerty,  since,  to  have  that  eCtect, 
an  interest  must  have  existed  or  been  acquired 
in  some  way  other  than  through  the  contract 
containing  the  champertous  agreement 

[Ed.  Note.— Fos  other  cases,  see  Champerty 
and  Maintenance,  Cent  Dig.  ff  24-51;  Dec. 
Dig.  i  5.*] 

6.  Ghaicpebtt  and  Maintbnancb  ({  5*)  — 
Aobeement  to  Pat  Costs  —  Atiobnkt's 
DiEN  Statute— Effect. 

The  attorney's  lien  statute  (Rev.  St  1909, 
i  964)  providing  that  the  compensation  of  an 
attorney  is  governed  by  agreement,  expressed 
or  implied,  which  is  not  restrained  by  law,  does 
not  relieve  an  attorney's  agreement  to  pay  costs 
of  its  champertous  character. 

[Ed.  Note.— For  other  cases,  see  Champerty 
and  Maintenance,  Cent  Dig.  §f  24-61;  Dec 
Dig.  {  6.*] 

7.  Chaupebtt  and  Maintenance  (g  5*)  — 

AOBEEMENTS    TO    PaY    COSTS— STATUTE    AL- 
LOWING Conttnqjint  E*es— Effect. 

Rev.  St  1909,  {  965,  which  aUows  an  at- 
torney to  contract  for  a  contingent  fee,  does 
not  give  a  right  to  an  attorney  to  contract  to 
pay  the  costs. 

[Ed.  Note. — ^For  other  cases,  see  Champerty 
and  Maintenance,  Cent  Dig.  U  24-61;  Dec 
Dig.  §  5.*] 

8.  Attobnet  and  Client  (J  147*) — C!ontbaot 
FOB  Contingent  Fees— Validity. 

An  attorney,  in  the  absence  of  statute,  iias 
a  right  to  contract  for  a  contingent  fee  without 
an  agreement  to  pay  costs. 

[Ed.  Note. — For  other  cases,  see  Attorney  and 
Client  Cent  Dig.  |  351 ;    Dec.  Dig.  g  lit*} 

9.  Champebtt  and  Maintenance  (|  4*)  — 
Contracts— Motive. 

It  is  legal  for  one  through  motives  of  re- 
lationship or  charity  to  aid  m  maintaining  a 
suit  for  another,  but,  where  the  motive  for  such 
aid  is  gain,  it  becomes  champertous,  even  though 
there  be  a  relationship  between  the  parties. 

[£^.  Note. — For  other  cases,  see  Champerty 
and  Maintenance,  Cent  Dig.  gf  4,  9,  11-19; 
Dec  Dig.  g  4.*]  '•«-.. 

10.  Champebtt  and  Maintenance  (|  6*)  — 
Advances  by  Attobkey. 

Advances  made  by  an  attorney  to  his  client 
with  the  expectation  of  being  reimbursed  by  him 
are  proper. 

[Ed.  Note.— For  other  cases,  see  Champerty 
and  Maintenance,  Cent  Dig.  g|  24-61;  Dec 
Dig.  g  5.*] 

Appeal  from  Circuit  Court,  Chariton  Coun- 
ty;   Fred  Lamb,  Judge. 

Bill  for  an  interpleader  by  John  D.  Taylor 
against  Harvey  W.  FerUns,  administrator, 
and  others  and  C.  W.  Prince.  Judgment  for 
the  interpleaders  Harvey  W.  Perkins  and 
others,  and  interpleader  G.  W.  Prince  ap- 
peals.   Reversed  and  remanded. 

Roy  McKlttrick,  of  Salisbury,  and  C  W. 
Prince  and  T.  A.  Wltteu,  both  of  Kansas 
City,  for  appellant  L.  N.  Dempsey,  of  Kan- 
sas City,  and  J.  A.  Collet,  of  SallBbury,  for 
respondent 

ELLISON,  J.  A  bill  of  interpleader  was 
filed  by  plaiutlfC  Taylor  setting  forth  that  he 
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held  in  bis  bands  the  snm  of  |9S0  which  was 
claimed  by  C.  W.  Prince,  an  attorney  at  law, 
as  a  fee,  and  by  Harvey  W.  Perkins,  as  ad- 
ministrator of  the  estate  of  James  R.  O. 
Perkins.  Taylor  asked  that  these  parties  be 
required  to  Interplead  for  the  money.  The 
trial  court  made  the  order,  and  the  parties 
filed  their  claims  accordingly.  The  court, 
over  the  protest  of  Prince,  then  proceeded  to 
try  the  case  with  a  Jury  as  an  ordinary  ac- 
tion at  law.  A  verdict  was  rendered  for 
Perkins,  and  Judgment  entered  accordingly. 
Whereupon,  after  an  unsuccessful  motion  for 
new  trial,  Prince  appealed. 

[1]  It  was  error  to  treat  the  case  as  kn 
action  at  law.  It  should  have  been  tried  as 
a  case  in  equity.  Grand  Lodge  v.  Eisner,  26 
Mo.  App.  108;  Funk  v.  Avery,  84  Mo.  App. 
490;  Duke,  Lennon  &  Co.  v.  Duke,  93  Mo. 
App.  244,  251 ;  Smelting  Co.  v.  Lead  Works, 
102  Mo.  App.  158,  164,  76  S.  W.  668;  Bor- 
chers  v.  Barckers,  158  Mo.  App.  267,  138  S. 
W.  555. 

It  Is  quite  true  that  a  trial  court  in  an 
equity  case  may  frame  issues  and  submit 
them  to  a  Jury  rather  for  the  advice  of  the 
latter;  the  court  not  being  bound  by  the 
verdict  But  this  record  does  not  disclose 
that  procedure  was  adopted,  or  that  the  case 
■was  other  than  a  trial  at  law  where  the  ver- 
dict, if  sustained  by  any  substantial  evi- 
dence, is  binding  on  the  court 

It  seems  that  James  R.  6.  Perkins  was  a 
brother  of  Harvey  Perkins,  the  administra- 
tor, and  that  James  was  negligently  killed  by 
the  servants  of  the  Chicago,  Burlington  & 
Qnincy  Railway  Company,  and  that  an  action 
for  damages  was  Instituted  In  the  state  court 
by  Harvey,  as  administrator,  against  the 
railway  company;  Prince  being  his  attor- 
ney. The  cause  was  removed  to  the  federal 
court  and  then  dismissed,  and  brought  again 
In  the  state  court  and  again  removed.  At 
this  point  Prince  was  discharged  and  other 
attorneys  employed,  who  again  dismissed  and 
again  brought  in  the  state  court  where  it 
proceeded  to  Judgment  for  $6,000.  This  wfta 
compromised  for  $2,800.  Prince  had  a  con- 
tract for  a  fee  of  35  per  cent  of  what  should 
be  obtained  from  the  railway  mmpany, 
amounting  under  the  compromise  to  $980, 
for  which  be  claims  to  have  an  attorney's 
Hen. 

[1,  t]  There  was  evidence  tending  to  show 
that  Prince  was  rightfully  dismissed  for 
failure  to  faithfully  perform  his  duty  to  his 
client  And  there  was  evidence  tending  also 
to  show  that  he  was  guilty  of  champerty 
in  that  he  agreed  to  prosecute  the  suit  at 
his  own  expense,  paying  the  costs  thereof. 
If,  on  retrial,  the  evidence  shows  these  mat- 
ters to  be  true,  he  would  not  be  entitled  to 
his  fee,  nor,  of  course,  to  enforce  a  lien 
therefor.  Bent  v.  Priest  86  Mo.  475,  490; 
Duke  V.  Harper.  66  Mo.  51,  27  Am.  Rep.  314 ; 
Kelerher  v.  Henderson,  203  Mo.  498,  515, 
101  S.  W.  1083;  Bzeeden  v.  Insurance  Co., 


110  Mo.  App.  312,  85  S.  W.  030;  Phelps  v. 
Manecke,  119  Mo.  App.  139,  96  S.  W.  221. 

[4]  But  Prince  insists  that  his  contract 
was  in  writing,  and  that  no  mention  of  an 
agreement  to  pay  the  costs  is  made  in  the 
writing,  and,  as  the  law  is  that  a  written 
contract  plain  on  Its  face,  cannot  be  alter- 
ed or  added  to,  no  oral  evidence  can  be 
heard  on  the  subject  of  maintenance.  That 
Is  not  the  law.  If  it  were,  it  would  permit 
a  recovery  on  a  promissory  note  given  as 
compensation  for  the  commission  of  a  felony. 
The  maintenance  here  alleged  is  a  part  of 
the  consideration  of  the  contract  of  employ- 
ment and  as  such  may  be  shown. 

[S]  But  it  Is  insisted  that  since  the  law 
permits  an  attorney  to  become  Interested  In  . 
an  action  by  authorizing  him  to  maintain  a 
lien  for  a  contingent  fee  out  of  the  proceeds 
of  the  suit  he  is  rightfully  and  legally  in- 
terested in  the  action  and  may  properly 
agree  to  pay  the  costs.  This  is  put  upon 
the  ground  that  one  who  is  interested  In 
the  subject-matter  oi  litigation  may  con- 
tribute towards  its  prosecution.  But  this 
interest  must  have  existed  or  been  acquired 
in  some  way  other  than  through  the  con- 
tract containing  the  champertous  agreement 
In  Gllman  v.  Jones,  87  Ala.  691,  5  South. 
785,  7  South.  48,  4  L.  R.  A.  113,  quoting  from 
3  Amer.  &  Eng.  Ency.  of  Law,  76,  it  Is  said: 
"But  It  Is  essential  that  it  [the  interest]  be 
distinct  from  what  he  may  acquire  from 
the  party  maintained."  In  Ware's  Adm'r  v. 
RusseU,  70  Ala.  174,  179  <45  Am.  Rep.  82), 
it  Is  said  that:  "The  corrupting  element  of 
the  contract  la  Its  tendency  to  foment  or 
protract  litigation,  its  dependency  for  its 
value  upon  the  termination  of  suits,  and  Its 
introduction,  to  control  and  manage  them, 
of  parties  wiHwut  other  right  or  interest 
than  such  as  is  derived  from  the  contract." 
(Italics  ours.)  In  2  Story's  Eq.  Jur.  f  1050, 
It  is  said  that  one  "may  purchase  by  assign- 
ment the  whole  interest  of  another  in  a 
contract,  or  security,  or  other  property 
which  is  in  litigation,  provided  there  be 
nothing  in  the  contract  which  savors  of 
maintenance;  that  Is,  provided  be  does  not 
undertake  to  pay  any  costs,  or  make  any 
advances  beyond  the  mere  support  of  the 
exclusive  Interest  which  he  has  so  acquired." 
It  would  be  unsound,  morally  and  legally,  to 
say  that  one  may  by  a  champertous  agree- 
ment acquire  an  interest  In  litigation,  which 
interest  Instantly   legalizes   the  agreement 

We  are  dted  to  a  case  in  Michigan  (Wll- 
dey  V.  Crane,  63  Mich.  720,  30  N.  W.  327) 
where  a  man  owned  a  horse  which  he  In- 
sured against  loss  by  fire.  The  horse  was 
burned  In  such  way  as  that  the  insurance 
company  was  not  liable  under  the  policy,  as 
was  afterwards  decided.  The  owner  con- 
sidered his  claim  doubtful,  and,  having  been 
advised  that  the  company  was  not  liable, 
had  abandoned  all  idea  of  attempting  to  re- 
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cover  anything.  A  lawyer  then  approached 
blm  and  proposed  that  If  he  would  permit 
him  to  bring  a  suit  and  It  failed  It  should 
not  cost  him  anything,  and  that  he  (the 
lawyer)  would  pay  all  costs  Incurred;  but 
If  successful  he  should  have  one-half  the 
sum  recovered.  The  owner  agreed,  the  ac- 
tion was  brou^t  and  lost;  the  costs  being 
assessed  against  the  owner,  which  he  was 
compelled  to  pay.  He  thereupon  brought 
an  action  against  the  lawyer  on  bis  agree- 
ment, and  champerty  was  set  up  by  the  lat- 
ter in  avoidance.  It  was  held  that  the 
agreement  was  valid,  and  the  owner  recov- 
ered. But  the  court  held  the  agreement  un- 
doubtedly to  be  champertons  under  the  com- 
mon law,  and  only  sustained  the  action  on 
the  ground  that  the  statutes  of  Michigan 
had  repealed  the  law  of  champerty.  And  In 
Maine  (Low  ▼.  Hutchinson,  37  Me.  106), 
where  the  common  law  is  not  repealed  by 
statute,  such  an  agreement  was  held  to  be 
void. 

The  Michigan  statute,  thus  held  to  repeal 
the  common  law  of  champerty,  reads  as  fol- 
lows: "That  all  existing  laws,  rules,  and 
provisions  of  law  restilctlng  or  controlling 
the  right  of  a  party  to  agree  with  an  at- 
torney, solicitor,  or  counsel  for  his  compensa- 
tion are  repealcid,  and  hereafter  the  measure 
of  such  compensation  shall  be  left  to  the 
agreement,  etpress  or  Implied,  of  the  par- 
ties." 

[8]  We  have  no  such  statute  in  this  state. 
On  the  contrary,  our  attorneys'  lien  statute 
(section  064,  B.  S.  1909)  declares  that:  "The 
compensation  of  an  attorney  or  counselor 
for  his  services  Is  governed  by  agreement, 
express  or  implied,  which  it  not  re»trained 
iy  law.  •  •  •  "  A  champertous  agreement 
is  restrained  by  law  in  ttils  state  (authorities, 
Infra),  and  therefore  that  section  of  the  at- 
torneys' lien  statute  does  not  legalize  an 
agreement  void  at  common  law. 

[7]  But  It  is  said  that  the  statute  (section 
965)  allows  an  attorney  "to  contract  with  his 
client  for  legal  services  rendered  or  to  be 
rendered  him  for  a  certain  portion  or  per- 
centage of  the  proceeds  of  any  settlement  of 
his  client's  claim  or  cause  of  action";  and 
that  this  implies  a  right  to  make  a  valid 
agreement  to  pay  the  costs.  That  Implica- 
tion does  not  arise  on  the  statute.  For  the 
statute  being  so  particular  In  its  terms  and 
omitting  to  authorize  such  an  agreement,  un- 
lawful without  the  statute's  aid,  leaves  the 
Inference  that  it  was  not  Intended.  ,The 
right  to  contract  for  a  contingent  fee,  or  a 
certain  portion  of  the  sum  recovered,  is  a 
legal  right  without  the  statute  and  was  re- 
peatedly recognized  before  Its  enactment  It 
Is  only  when  the  contract  Includes  prosecut- 
ing the  case  at  the  attorney's  expense,  such, 
for  Instance,  as  payment  of  costs,  that  the 
illegality  appears  (Crow  v.  Harmon,  25  Mo. 
417 ;  Duke  v.  Harper,  66  Mo.  51,  60,  and  next 


to  closing  paragraph  page  61,  27  Am.  Sep. 
314  See,  also,  statement  of  the  case,  page 
61  of  66  Mo.  [27  Am.  Bep.  314]),  though 
that  Is  not  necessary  to  its  Illegality  In 
some  states.  Ackert  v.  Barker,  131  Mass. 
436.  The  cases  of  Taylor  t.  Transit  CJo., 
198  Mo.  715,  731,  97  S.  W.  155,  Kelerher  v. 
Henderson,  203  Mo.  498,  513-515,  101  S.  W. 
1083,  and  Bhelton  v.  FrankUn,  224  Mo.  342, 
355,  123  S.  W.  1084,  135  Am.  St  Bep.  537, 
clearly  show  that.  If  the  contracts  there  re- 
ferred to  had  Included  payment  of  costSt 
they  would  have  been  void  for  champerty. 

[I]  That  the  circumstance  that  an  attor- 
ney is  now  entitled  to  a  lien  by  reason  of  the 
statute  does  not  affect  the  question  of  a 
champertous  agreement  Is  further  made  mani- 
fest by  the  suggestion  that  in  many  Juris- 
dictions ian  attorney's  lien  was  recognized  as 
a  common-law  right,  yet  an  agreement  to 
carry  on  the  action  and  pay  the  costs  was 
regarded  by  the  same  courts  as  champertous 
and  unlawful. 

We  do  not  understand  why  defendant 
should  cite  us  to  Breeden  v.  Insurance  Co., 
220  Mo.  327,  424,  119  S.  W.  676.  That  case 
was  decided  by  this  court  (110  Mo.  App.  31^ 
85  S.  W.  930),  and  on  retrial  was  appealed  to 
the  Supreme  Court  In  each  of  the  opinions, 
in  both  courts,  the  law  of  champerty  is  fully 
recognized.  The  fact  that  the  Supreme  Court 
referred  to  the  old  common-law  breadth  of 
the  law  of  champerty  being  now  lessened, 
and  to  the  fact  that  the  attorneys'  lien  act 
has  limited  some  phases  of  maintenance,  is 
by  no  means  an  intimation  that  champerty 
in  its  worst  and  most  distinct  form,  viz., 
the  payment  of  costs,  as  a  part  of  the  con- 
tract to  share  the  judgment  was  no  longer 
unlawful.  It  Is  as  much  the  policy  of  the 
law  now  to  discourage  the  stirring  up  of 
strife  and  bad  blood  by  holding  out  the 
Inducement  of  freedom  from  costs  in  the 
event  of  failure  as  It  ever  was. 

Judge  Walker,  In  Morton  v.  Forsee  (Sup.) 
155  S>  W.  765,  refers  to  the  lawyers'  lien 
statute  and  states.  In  effect  as  in  the  Bree- 
den Case,  that  that  act  had  "In  regard  to 
some  phases  of  maintenance"  modified  the 
common  law.  Thus  In  England  and  many  of 
the  states  it  was  champerty  If  lawyer  and 
client  agreed  that  the  former's  fee  should  . 
consist  of  a  share  of  the  recovery,  though 
not  connected  with  an  agreement  to  pay 
costs.  That  AB  seen  above,  was  not  the  law 
in  this  state,  though  some  punctlUous  law- 
yers questioned  the  propriety  of  such  con- 
tracts. As  the  books  term  it  the  old  law 
of  champerty  was  too  extreme  in  some  of 
its  phases.  Thus  In  WalUs  v.  Portland,  3 
Yes.  494,  501,  It  Is  suggested  whether  the 
old  law  did  not  make  It  maintenance  in  the 
pleader  "to  state  a  case  with  more  advan- 
tage than  belongs  to  it"  And  in  Plerson  v. 
Hughes,  1  Freem.  71,  It  was  said,  as  amicuB 
curlte^  "that  It  had  been  adjudged  malnta- 
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nance  for  a  man  to  speak  to  a  connBel  or 
an  attorney  to  encourage  the  salt  wbereln  be 
had  no  Interest;"  and  this  extreme  state- 
ment Is  referred  to  In  Wallls  v.  Portland, 
supra,  503.  So  It  Is  said  In  Morton  v.  Forsee 
that  the  attorneys'  Uen  statute  was  enacted 
"to  place  them  [attorney  and  client]  upon 
the  same  footing  as  other  persons  having 
business  relations  with  each  other,  bat  In 
no  way  affecting  the  rule  applicable  when  a 
fiduciary  relation  Is  shown  to  exist,"  which, 
of  course,  would  not  make  a  champertous 
agreement  valid.  We  do  not  see  how  these 
references  by  the  Supreme  Court  to  the  at- 
torneys' Uen  statute  can  be  thoaght  to  have 
any  bearing  on  the  question  in  this  case.  As 
has  already  been  said,  an  attorney  in  this 
stato  could,  before  the  statute,  contract  for 
a  contingent  fee  consisting  of  a  part  of  the 
recovery.  The  statute  now,  In  addition,  con- 
fers the  right  to  a  lien  to  enforce  such  agree- 
ment 

[1]  In  the  cases  which  have  been  decided 
by  the  Supreme  Court,  and  in  this  court, 
)t  has  been  stated  and  conceded  that  rela- 
tions may  aid  one  another,  that  the  prosper- 
ous may,  in  charity,  aid  his  poor  and  un- 
fortunate friend,  without  incurring  guilt  of 
maintenance.  But,  where  sordid  gain  is  the 
contractual  motive,  the  ties  of  blood  and  of 
charity  and  friendship  are  succeeded  by  self- 
'Ishness,  and  what  would. have  been  humane 
maintenance  becomes  unlawful  champerty. 
In  this  respect  there  is  a  difference  between 
diamperty  and  maintenance.  Relationship, 
friendship,  and  charity  may  excuse  main- 
tenance, bat  not  champerty.  In  Hutiey  v. 
Hutley,  L.  R.  8  Q.  B.  112,  Blackburn,  J., 
said  that  plaintiff's  counsel  had  "produced 
no  authority  that  blood  relationship  between 
the  parties  made  any  difference  as  to  chami>- 
erty."  And  Lush,  J.,  said:  "I  am  of  the 
same  opinion.  It  is  conceded  by  the  plain- 
tiff's counsel  that,  if  it  were  not  for  the  plain- 
tiff's Interest,  the  contract  In  the  declaration 
would  amount  to  champerty.  First,  the  plain- 
tlfl  Is  a  cousin  of  the  deceased ;  that  would 
give  him  no  Interest  Nor  would  the  relation- 
ship to  the  defendant  justify  an  agreement  of 
champerty.  •  •  •  There  are  cases  which 
show  that  there  are  circumstances  which 
may  justify  a  person  in  maintaining  (that 
la,  in  assisting)  one  of  the  litigant  parties 
in  a  suit ;  certain  relationship  would  jastiiy 
maintenance;  but  I  know  of  no  case,  and 
Mr.  Day  has  not  produced  the  semblance  of 
an  authority  for  saying  that  relationship  or 
collateral  interest  justifies  champerty." 

[10]  The  right  of  an  attorney  to  aid  and 
aaalst  his  cUent  by  making  advances  for 
him,  expecting  to  be  reimbursed  by  the  client, 
is  proper  enough  and  should  not  be  con- 
founded with  the  evil  of  champerty  and 
maintenance. 

The  judgment  will  be  reversed  and  the 
cause  remanded.    All  concur. 


BORKOWSKI  T.  JANICKB  et  sL 

(Kansas  Oty  Court  of  Appeals.     Missouri. 

May  19,  1913.) 

1.  JUSTICEB  or  THB   PEACE  (8  174*)— APPEAIr— 
AUEXDMENT  OF  PETITION— DEPABTURK. 

Owins;  to  the  liberality  permitted  in  mak- 
ing amendments  in  the  justice  court,  wtieTe  tech- 
nical formality  is  not  required^  an  amendment 
to  a  petition  on  appeal  to  the  circuit  court  from 
a  justice  court,  whereby  plaintiff  changed  his 
action  from  one  on  an  account  to  one  on  an  ac- 
count stated,  does  not  constitute  a  departure. 

[Ed.  Note.— For  other  cases,  see  Justices  ot 
the  Peace,  Cent  Dig.  |!  665-693;  Dec.  Dig.  { 
174.*] 

2.  PiJ}ADiNO  (I  420*)— DEFEcra— Waiver. 

By  filing  an  answer  and  going  to  trial,  de- 
fendants waived  objections  that  the  petition  aa 
amended  constituted  a  departure. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  8§  1408-1412 ;  Dec  Dig.  {  420.*] 

3.  Account    Stated    (S   *•)— What   Consti- 

TDTES. 

Where  the  various  items  due  plaintitF  from 
defendants  were  set  down  in  duplicate  pass- 
books,  one  of  which  plaintiff  kept  the  other  be- 
ing retained  by  defendants,  the  account  became 
an  account  stated,  on  the  balance  bein^  struck 
and  defendants  without  objection  statmg  that 
they  would  pay;  one  of  them  offering  to  give 
a  note  for  the  amount. 

[Ed.  Note. — For  other  cases,  see  Account  Stat- 
ed, Gent  Dig.  ||  14,  16;   Dec.  Dig.  i  4.*] 

4.  Account   Stated   (!   20*)— What  Conbti- 
ttttes— Reabonabuc  Lenoth  of  Tike. 

While  the  reasonableness  of  the  length  of 
time  debtors  kept  an  account  without  objection 
is  a  question  of  law  for  the  court  in  determining 
whether  it  became  an  account  stated,  it  is  a 
question  for  the  jury  where  there  is  a  dispute 
as  to  the  time  of  the  rendition  of  the  account 
and  the  making  of  objections. 

[Ed.  Note.— For  other  cases,  see  Account  Stat- 
ed, Cent  Dig.  §|  9,  40,  94,  95,  97-99 ;  Dec  Dig. 
J  20.*] 

5.  Tbial  (I  331*)— Verdict— Sufficiency. 

An  ambiguous  verdict  cannot  stand. 
[Ed.  Note.— For  other  cases,  see  Trial,  Gent 
Dig.  I  783;    Dec  Dig.  |  331.*] 

6.  TaiAL  (§  827*)—Vbbdict— Sufficiency. 

In  an  action  against  two  defendants,  a 
verdict  entitled  "B.  v.  R.  J.  and  others,"  and 
reciting  that,'  "We,  the  jury,  find  for  the  plain- 
tiff and  against  the  defendant,"  is  sufficient; 
the  absence  of  the  letter  "s"  on  the  word  de- 
fendant being  merely  a  misprision,  the  verdict 
on  its  face  snowing  that  there  was  more  than 
one  defendant  and  that  it  was  against  botli,  and 
there  being  no  claim  that  the  liability  of  defend- 
ants was  not  joint 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  18  768%-770;  Dec  Dig.  $  327.*] 

7.  Appeai.   and   Ebbob   (§   1068*)- Review— 
Habuless  Ebrob. 

In  an  action  against  two  defendants,  an 
instruction  submitting  a  form  of  verdict  is  not 
prejudicial,  where  it  merely  left  a  blank  for  the 
writing  in  of  the  names  of  the  defendants,  as 
inviting  error  in  the  form  of  the  verdict. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  88  4225-4228,  4230;  Dec  Dig. 
I  1068.  •] 

Appeal  from  Circuit  Court  Buchanan 
County;  W.  K.  Amlck,  Judge. 

Action  by  J.  C.  Borkowskl  against  Rudolph 
Janlcke  and  Mrs.  Rudolph  Janicke,  begun  in 
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Justice  Cioort,  aad  appealed  bj  defendants  to 
the  CHrcult  Court,  wbere,  from  a  second  ad- 
verse Judgment,  defendants  appeal.    Affirmed. 

B.  M.  Acbtenberg,  of  St  Joseph,  for  appel- 
lants. Spencer  &  Landls  and  Ouy  G.  Barr, 
all  of  St  Joseph,  for  respondent 

TRIMBLE,  J.  This  Is  a  suit  to  recover  a 
balance  due  on  an  account  for  groceries  sold 
the  defendants  and  used  by  them  in  their 
family.  It  originated  in  a  Justice  court, 
where  Judgment  was  rendered  for  plaintiff, 
and  an  appeal  was  taken  to  the  circuit  court 
Motions  were  there  filed  by  defendants  to 
make  the  petition  more  definite  and  certain, 
which  being  sustained,  the  plaintiffs,  by  leave 
of  court,  filed  an  amended  petition  In  which 
they  asked  Judgment  for  the  same  balance  as 
upon  an  account  stated.  The  defendants 
thereui>on  filed  a  Joint  motion  to  strike  out 
the  amended  petition  as  a  departure,  but 
this  the  court  overruled.  Whereupon  defend- 
ants filed  a  Joint  answer  and  submitted  the 
disputed  questions  of  fact  to  the  arbitra- 
ment of  a  Jury.  A  verdict  was  returned  for 
plaintiff  in  the  full  amount  claimed,  to  wit, 
fl87.75,  and  we  are  asked  to  review  the 
Judgment  rendered  thereon. 

[1]  The  first  error  complained  of  is  that 
the  court  overruled  defendant's  motion  to 
strike  out  the  amended  petition,  which  de- 
clared on  a  stated  account  and  was  for  that 
reason  a  departure.  It  is  held,  in  Hanson  y. 
Jones,  20  Mo.  App.  595,  loa  clt  600,  that  such 
an  amendment  does  not  introduce  a  new 
cause  of  action,  but  that  it  remained  as  be- 
fore, a  suit  for  a  balance  due  on  a  merchant's 
account;  and  this  ruling  was  approved  in 
Newberger  v.  Frlede,  23  Mo.  App.  631,  loc. 
clt  637.  These  rulings  are  based  on  the 
liberality  accorded  amendments  to  pleadings 
in  Justice  courts  where  technical  formality 
is  not  required. 

[2]  But  whether  the  amendment  was  a  de- 
parture or  not,  defendants  waived  all  error 
In  that  regard  by  filing  answer  and  going  to 
trial,  thereby  taking  their  chances  on  the 
issues  as  presented  by  the  amended  pleading. 
Having  taken  their  chances,  they  must  abide 
by  the  result  so  far  as  this  point  is  concern- 
ed. Scovill  V.  Glasner,  79  Mo.  449,  loc.  dt 
454;  Grymes  v.  Mill  Co.,  Ill  Mo.  App.  358, 
loc.  dt  362,  85  S.  W.  946. 

[8]  A  number  of  errors  are  claimed,  the 
basis  of  which  is  the  assumption  that  the 
evidence  fails  to  show  an  account  stated 
against  both  or  either  of  said  defendants. 
We  think  it  amply  sufficient,  however,  to 
support  a  finding  of  the  Jury  to  that  effect. 
There  was  evidence  fully  tending  to  show 
that,  during  the  entire  time  groceries  were 
bought  of  plaintiff  by  the  defendants,  the 
various  items  with  the  amount  due  therefor 
were  set  down  in  the  shape  of  an  account  in 
duplicate  passbooks,  one  of  which  plaintiff 
kept  and  the  other  was  retained  by  defend- 
ants; that  the  final  balance  now  sued  for 
was  struck  and  put  down  in  each  passbook ; 


that  defendants  retained  this  passbook  with 
such  balance  for  a  year  and  a  half  without 
objection;  that  Irath  defendants  said  they 
would  pay,  and  one  defendant  (the  husband) 
offered  to  give  his  note  for  It;  that  there 
was  a  definite  acknowledgment  of  Indebted- 
ness In  a  certain  sum  Implied  from  the  con- 
duct of  both  defendants.  This  was  sufficient 
to  sustain  a  finding  that  there  was  a  stated 
account  Stewart  v.  Railroad,  157  Mo.  App. 
225,  loc.  dt  238,  137  S.  W.  46,  and  authori- 
ties there  cited. 

[4]  It  is  also  insisted  that  it  was  error  to 
submit  the  reasonableness  of  the  length  oC 
time  the  debtors  kept  the  account  without 
objection,  since  reasonableness  is  a  question 
of  law  for  the  court  and  not  for  the  Jury. 
It  undoubtedly  Is  a  question  for  the  court 
"where  there  is  no  dispute  as  to  the  time  of 
the  rendition  of  the  account  or  the  time  of 
making  objection."  McKeen  v.  Bank,  74  Mo. 
App.  281,  loc.  cit  289.  But  where  there  Is 
such  dispute  it  is  proper  to  submit  the  ques- 
tion to  the  jury  in  an  appropriate  instruc- 
tion, as  was  done  in  this  case. 

[S,  (]  Objection  is  made  to  the  form  of  the 
verdict  It  read  as  follows:  "Oct  28,  1912. 
J.  0.  Borkowskl  v.  Rudolph  Janlcke  et  al. 
We,  the  Jury  In  the  above-entitled  case,  find 
for  the  plaintiff  and  against  the  defendant  In 
the  sum  of  $187.75.  W.  O.  Baker,  Foreman." 
The  point  is  that  by  the  use  of  the  word  "de-  - 
fendant,"  instead  of  "defendants,"  the  Jury 
meant  to  return  a  verdict  against  one  and 
not  the  other,  and  hence  the  verdict  Is  faulty 
and  ambiguous.  The  defendants  were  sued 
Jointly  and  answered' and  defended  Jointly. 
There  was  no  claim  of  nonliability  on  the 
part  of  one  that  did  not  apply  to  both.  Of 
course,  if  the  verdict  Is  ambiguous,  then  it 
should  not  stand.  Newton  v.  Railroad,  153 
S.  W.  495.  But  If  it  shows  on  its  face  that 
the  omission  of  the  letter  "s"  at  the  end  o( 
the  word  "defendant"  is  a  mere  misprision, 
and  if  the  entire  record  shows  that,  if  any 
verdict  is  rendered  for  plaintiff  at  all,  it 
must  be  against  both  defendants,  then  there 
Is  no  ambiguity.  Gurley  v.  O'Dwyer,  61  Mo. 
App.  348.  The  verdict  shows  on  its  face 
there  were  two  defendants.  To  say  that  the 
use  of  the  word  "defendant"  was  Intentional 
is  to  convict  the  Jury  of  purposely  return- 
ing a  verdict  against  one  only  without  stat- 
ing the  name  of  the  one  found  against  or  the 
one  against  whom  no  verdict  was  returned. 
Under  such  circumstances,  the  use  of  the 
singular  instead  of  the  plural  could  not  be 
said  to  be  anything  other  than  a  mere  derl- 
cal  error.  The  identical  point  in  question 
was  ruled  adversely  to  the  contention  of  de- 
fendant in  Steed  v.  Bamhill,  71  Ala.  157; 
Waddingham  v.  Dickson,  17  Colo.  223,  29 
Pac.  177;  Cowell  v.  Colorado  Springs  Co.,  3 
Colo.  82 ;  Davis  v.  Shuah,  136  Ind.  237.  36 
N.  E.  122.    See,  also,  34  Cyc.  1882. 

[7]  Instruction  No.  6  is  complained  of  as 
inviting  the  Jury  to  find  against  one  of  the 
defendants  only.    We  do  not  think  it  la  open 
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to  hia  charge.  The  Instructioii  was  a  form 
of  verdict,  and  the  only  ground  of  the  charge 
18  that  a  blank  space  was  left  In  plpce  of 
writing  the  names  of  both  defendants  In.' 
Prejudicial  error  does  not  appear  In  this,  and 
the  verdict  and  Judgment  Is  so  clearly  for 
the  right  party  that,  unless  error  has  been 
shown.  It  ought  not  to  be  disturbed. 
It  Is  therefore  affirmed.    All  concur. 


PAIN  V.  METROPOLITAN  ST.  RT.  CO, 

(Kansas  City  Coart  of  Appeals.    Missouri. 

May  19,  1913.) 

1.  Damaoks    fS    168*)— Pkbsonai,    Injubms— 

PtEADINO — BVIDENCK. 

Where  plaintiff  alleged  that  as  a  resnlt  of 
her  accident  slie  snffered  injaries  to  certain 
bones,  and  that  the  nerves  and  muscles  con- 
nected therewith  were  strained  and  bruised,  and 
that  she  suffered  a  severe  injury  to  her  baclc, 
and  to  the  bones  and  muscles  connected  there- 
with, evidence  that  she  also  suffered  an  attadc 
of  pneumonia  was  inadmissible  as  not  within 
the  petition. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  {|  441-^44;   Dec.  Dig.  |  158.*] 

2.  EviDBNCK  (5  155*)— Evidence  Admissitii.1! 
BY  Reason  of  Admission  of  Othjsb  Bvi- 
DENCB— iNJimiES— Isstms. 

Plaintiff,  in  a  suit  for  personal  injuries. 
did  not  allege  that  a  subsequent  attaclc  of 
pneumonia  resulted  from  the  injury.  While  tes- 
tifying, she  stated  that  before  her  injury  she 
weighed  1S5  pounds  and  at  the  time  of  the  trial 
weighed  only  119  pounds.  Defendant,  knowing 
that  15  months  after  the  injury  plaintiff  bad 
pneumonia,  to  show  that  her  loss  in  weight  was 
probably  due  to  that  cause,  cross-examined  her 
as  to  such  illness  and  showed  that  it  would  ac- 
count for  loss  of  flesh  and  that  true  pneumonia 
does  not  result  from  injuries.  Held,  that  such 
cross-ezaroination  did  not  authorize  plaintiff  to 
introduce  evidence  that  the  pneumonia  resulted 
from  the  injury  as  a  ground  for  the  enbance- 
nient  of  damages. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  fi  445-458;   Dec.  Dig.  g  155.*] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; Jas.  H.  Slover,  Judge. 

Action  by  Florence  F.  Pain  against  the 
Metropolitan  Street  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Reversed  and  remanded. 

John  H.  Lucas  and  Hogsett  &  Boyle,  all 
of  Kansas  City,  for  appellant  Brewster, 
Kelly,  Brewster  &  Buchholz,  of  ECausas  City, 
for  respondent 

ELLISON,  P.  J.  Plaintiff  was  a  passenger 
on  one  of  defendant's  street  cars,  and  alleges 
that  on  account  of  its  negligence  she  was 
thrown  upon  the  street  In  such  way  as  to  In- 
flict permanent  bodily  injury.  She  instituted 
this  action  and  recovered  judgment  in  the 
drcnlt  court 

There  was  evidence  tending  to  show  that 
on  the  night  of  the  1st  of  September,  1910, 
plaintiff,  her  niece,  and  a  friend,  left  the 
car  at  Forty-First  street  and  Troost  avenue. 
As  she  attempted  to  alight  and  while  in  the 


act,  the  car  was  suddenly  started,  whereby 
she  was  thrown  to  the  street  She  was  car- 
ried to  a  nearby  drug  store.  Her  injuries 
were  spedflcally  stated  in  the  petition  In  the 
following  words:  "This  plaintiff  then  and 
there  suffered  a  most  severe  sprain  of  her 
left  ankle,  and  two  of  the  bones  in  the  Instep 
of  this  plaintiff's  left  foot  were  thus  and 
thereby  broken  and  dislocated,  and  this 
plaintiff's  left  ankle  and  right  hip  and  the 
bones,  nerves,  tendons  and  muscles  connect- 
ed therewith  were  thus  and  thereby  strained, 
bruised,  misplaced,  wrenched,  and  injured; 
and  that  this  plaintiff  received  a  severe  in- 
Jury  to  her  back,  spine,  and  spinal  cord,  and 
to  the  bones,  muscles,  nerves,  and  blood  ves- 
sels connected  therewltli."  The  contest 
seemed  to  l>e  whether  plaintiff  was  injured 
by  a  turning  of  the  ankle  and  falling  after 
she  left  the  car  and  while  walking  away,  or 
while  In  the  act  of  alighting  the  car  was 
started  and  she  was  thrown  as  above  indi- 
cated. We  think  there  was  ample  evidence 
to  Justify  the  court  in  submitting  the  case 
to  the  Jtiry. 

[1]  Plaintiff  was  allowed  to  prove  that  she 
had  suffered  from  an  attack  of  pneumonia 
in  consequence  of  her  injury.  Such  result 
was  not  pleaded  in  the  petition  and  was  er- 
ror unless  excused  by  the  following  consid- 
eration: Plaintiff  insists  that  she  was  Invited 
outside  the  allegations  of  the  petition  b.v  de- 
fendant ;  that  is,  that  defendant  first  intro- 
duced the  matter  of  her  being  afflicted  with , 
pneumonia. 

[2]  It  is  true  that  defendant  did  first 
broach  that  question,  but  we  do  not  think  it 
did  so  in  such  circumstances,  or  under  such 
condition  of  case,  as  Justified  plaintiff  in 
afterwards  using  it  as  an  injury  following 
the  fall  on  the  street  or  caused  thereby.  The 
matter  came  up  in  this  way:  During  the 
time  plaintiff  was  testifying  as  to  her  suffer- 
ing and  how  the  Injury  had  affected  her  in 
various  ways  and  that  she  had  not  been 
able  to  carry  on  any  business  since  the  in- 
Jury,  plaintiff  asked  her  what  was  her  con- 
dition "as  to  weight  before  you  were  hurt, 
compared  with  your  weight  now."  This  was 
allowed  over  defendant's  objection,  and  she 
answered  that  she  weighed  135  pounds  be- 
fore the  injury  and  only  119  at  the  trial. 
It  is  manifest  that  this  was  brought  out  in- 
tending to  convey  the  Impression  to  the  Jury 
that  her  injury  caused  the  loss  in  \rcight 
But  it  seems  that  pneumonia  will  cause  a 
heavy  loss  in  flesh,  and  defendant  bad  been 
advised  that  shortly  before  the  trial,  though 
15  months  after  the  injury,  plaintiff  had  suf- 
fered an  attack  of  that  disease,  and  so,  for 
the  purpose  of  showing  that  her  loss  of 
weight  was  probably  due  to  that  cause  and 
not  from  the  injury,  defendant  asked  about 
that  disease  and  showed  that  it  would  ac- 
count for  plaintiff's  loss,  and  that  "true 
pneumonia  does  not  result  from  injury." 
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Now  plaintiff  seizes  upon  this  proper  evi- 
dence in  defendant's  behalf  (Ford  v.  Kansas 
City,  181  Mo.  137.  79  S.  W.  923)  tending  to 
meet  evidence  in  plalntUTa  behalf  as  to  her 
loss  of  weight  being  caused  by  her  injury, 
and  makes  of  It  an  excuse  for  laying  before 
the  Jury,  as  a  part  of  her  cause  of  action,  a 
serious  spell  of  pneumonia  not  pleaded  and 
not  advanced  by  plaintiff  in  her  testimony, 
as  one  of  her  causes  of  complaint,  until  after 
it  was  mentioned  in  the  manner  stated. 

We  have  not  overlooked  the  suggestion 
made  at  the  trial  that  it  was  not  Intended 
to  introduce  this  as  a  substantive  ground  of 
recovery  but  as  an  examination  in  answer 
to  what  defendant  had  brought  oat  But  it 
wa«  not  so  confined,  for  afterwards  it  was 
pointedly  and  spedflcally  dwelt  upon  in  ex- 
amining a  physician.  He  was  even  asked  if 
that  disease  was  not  "more  apt  to  strike 
a  person  whose  nervous  condition  had  been 
depleted  add  whose  health  was  run  down, 
than  a  strong  healthy  person."  It  seems  to 
us  palpably  unfair  to  the  defendant  to  have 
its  proper  question,  in  defense  of  what  plain- 
tiff bad  brought  out,  made  the  foundation 
for  a  substantive  ground  of  complaint  not 
pleaded.  Nor  liave  we  overlooked  the  sug- 
gestion that,  after  all,  the  allegations  in  the 
petition  Justified  evidence  as  to  pneumonia. 
We  think  they  did  not  By  reference  to  the 
part  of  the  petition  above  set  forth  it  will 
be  seen  that  the  matters  of  which  she  com- 
plains are  specifically  alleged,  and  that  pneu- 
monia Is  not  one  of  them.  A  general  allega- 
tion of  a  cvtain  injury  will  Justify  the  ad- 
mission of  evidence  of  those  things  which 
naturally  or  necessarily  and  usually  flow 
from  it  for  the  defendant  must  be  presum- 
ed to  be  aware  of  the  necessary  consequenc- 
es of  an  injury  he  inflicts.  So  it  is  proper 
enough  to  admit  evidence  of  those  things 
which  naturally  and  ordinarily  ensue  as  a 
consequence  of  the  things  charged.  But  it 
would  be  an  unreasonable  and  unwarranted 
statement  to  say  that  pneumonia  was  a  nat- 
ural and  usual  result  following  a  broken 
foot  or  sprained  ankle,  bruised  hip,  or  In- 
jured spine.  In  Kleiner  v.  Third  Ave.  R.  R. 
Co.,  162  N.  Y.  193,  56  N.  B.  497,  the  petition 
alleged  that  plaintiff  received  contusions  to 
her  head,  body,  arms,  and  lacerated  her 
scalp,  whereby  she  sustained  a  nervous  shock, 
concussion  of  the  brain,  and  injured  eye- 
sight ;  and  it  was  held  that  these  allegntlons 
were  not  sufficient  to  permit  proof  of  heart 
disease,  vertigo,  or  curvature  of  the  spine 
And  so  where  it  was  charged  that  a  vicious 
horse  had  struck  plaintiff  "upon  the  head, 
breaking  his  skull,  tearing  the  skin  and  scalp 
therefrom,"  and  that  plaintiff  "was  serious- 
ly injured  through -his  bead,  skull,  eyes,  and 
bruises  to  his  right  leg  and  body,"  it  was 
held  not  to  Justify  evidence  of  deafness ;  that 
afilictlon  not  being  a  necessary  or  ordinary 
result  of  the  injuries  alleged.  Keefe  v.  Lee, 
197  N.  T.  68,  90  N.  E.  344,  27  L.  R.  A.  (N. 


S.)  837.  Again,  a  plaintiff  alleged  ttiat  sbe 
was  Injured  by  a  blow  on  the  head,  her  back 
sprained  and  wrenched,  her  arms  and  leg 
bruised  and  sprained,  and  Internal  injuries 
to  the  female  organs  received,  in  consequence 
of  which  sbe  was  incapacitated  from  work 
as  a  cook  and  housewife.  It  was  held  that 
having  specified  the  injuries,  evidence  of  dis- 
eased condition  of  her  eyes  was  not  admis- 
sible. Pugmire  v.  Railroad,  33  Utah,  27,  92 
Pac.  762,  13  L.  B.  A.  (N.  S.)  565,  128  Am. 
St  Rep.  805,  14  Ann.  Cas.  384.  The  same 
rule  was  stated  in  Southern  Pacific  Co.  v. 
Martin,  98  Tex.  322,  83  S.  W.  675,  where  the 
petition  entered  into  detailed  particulars  of 
injuries,  and  that  plaintiff  was  "bruised  from 
head  to  foot"  and  that  his  "hip,  knee,  and 
ankle  Joints  whenever  he  arises  from  his  bed 
In  the  morning  are  swollen  and  greatly  stlf- 
fened,"  and  It  was  held  to  be  insufficient  to 
admit  evidence  of  a  fracture  of,  or  injury 
to,  the  head  of  the  femur  and  consequent 
shortening  of  the  leg;  these  not  being  al- 
leged. The  rule  was  stated  in  that  case  in 
this  language:  "The  general  allegation  of 
damages  will  suffice  to  let  in  proof  and  to 
warrant  recovery  of  all  such  damages  as 
naturally  and  necessarily  result  from  the 
wrongful  act  complained  of;  the  law  implies 
such  damage — that  is,  damages  of  that  sort— 
and  proof  only  is  necessary  to  show  the  ex- 
tent and  amount  But  where  damages  actu- 
ally sustained  do  not  necessarily  result  from 
the  act  complained  of,  and  consequently  are 
not  implied  by  law,  the  plaintiff  must  state 
in  his  declaration  the  particular  damage 
which  he  has  sustained,  for  notice  thereof 
to  the  defendant ;  otherwise  the  plaintiff  will 
not  be  permitted  to  give  evidence  of  it  on 
the  trial." 

We  had  the  question  in  this  court  where 
the  petition  alleged  that  plalntlSfs  foot  was 
violently  wrenched,  the  bones  broken,  and 
the  ligaments  torn,  whereby  she  suffered 
great  pain  and  became  permanently  disabled 
In  said  foot  and  permanently  deprived  of 
the  use  thereof.  We  held  evidence  of  a  can- 
cer subsequently  developing  on  the  foot  mak- 
ing its  amputation  necessary,  was  not  ad- 
missible, since  specific  allegations  of  the  In- 
Jury  were  set  out  which  did  not  include  can- 
cer and  an  amputated  foot  Arnold  v.  Mary- 
vlll^  110  Mo.  App.  254,  85  S.  W.  107.  The 
same  rule  is  stated  and  decided  In  an  opin- 
ion by  Judge  Bland  In  Thompson  v.  Rail- 
road, lU  Mo.  App.  465,  86  S.  W.  465. 

This  view  of  pleading  is  in  keeping  with 
that  other  Closely  related  rule,  always  rec- 
ognized in  this  state,  that  when  one  specif- 
ically particularizes  negligence,  he  is  held 
to  the  particulars  in  his  proof;  and,  when 
one  particularly  spedfies  the  damages  from 
a  nuisance,  he  cannot  silarge  upon  It  in  evi- 
dence. Plnney  v.  Berry,  61  Mo.  359;  Smiths 
V.  McConathy,  11  Mo.  617. 

The  Judgment  is  reversed,  and  the  causa 
remanded.    All  concoz. 
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DRTER  y.  CHICAGO  &  A.  E.  CO. 

(Kansas  City  Court  of  Appeals.     Missoari. 

May  19,  1913.) 

Limitation  of  Actions  (§  179*)— Pleadihg— 
Feaudttlent  Concealment  —  Action  fob 
Wkokoful  Death. 

An  Illinois  statute  creating  a  cause  of  ac- 
tion for  wrongful  death  provides  that  it  shall 
be  brought  within  two  fears  after  decedent's 
death,  but,  if  the  person  liable  fraudulently  con- 
ceals the  cause  of  action  from  the  knowledge  of 
the  person  entitled  thereto,  the  action  may  be 
commenced  at  any  time  within  five  years  after 
the  cause  of  action  is  discovered.  Held  that, 
where  a  petition  by  an  administrator  for  the 
wrongful  death  of  an  employ^  in  Illinois  was 
not  brought  within  two  years  and  pleaded 
fraudulent  concealment  in  that  defendant,  while 
admitting  that  deceased  was  killed  by  cars  while 
in  its  employ,  disclaimed  liability  because  it 
had  not  been  negligent,  and  that  decedent's 
death  was  caused  by  his  own  contributory  neg- 
ligence, but  there  was  no  allegation  of  diligence 
to  discover  the  truth,  there  was  no  fraudulent 
concealment  within  the  statute,  and  the  petition 
showed  on  its  face  that  the  cause  of  action  was 
barred. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent.  Dig.  H  668,  669 ;  Dec  Dig.  { 
178.»] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty ;  James  £7.  Goodrich,  Judge. 

Action  by  Richard  L.  Dryer  against  the 
Clilcago  &  Alton  Railroad  Company.  Judg- 
ment for  defendant,  and  plaintiff  appeals. 
Affirmed. 

Ed.  E.  Aleshire,  of  Kansas  City,  for  ap- 
Iiellant.  Scarritt,  Scarritt,  Jones  &  Miller,  of 
Kansas  City,  for  respondent 

EIjLISON,  J.  This  action  was  disposed 
of  In  the  circuit  court  on  a  demurrer  based 
on  the  ground  that  a  cause  of  action  was 
not  stated  in  the  petition.  The  demurrer 
being  sustained,  plaintifC  refused  to  plead 
further  and  appealed. 

The  facts  stated  are:  That  one  John  J. 
Dryer  was  an  employ^  of  defendant.  In  the 
state  of  Illinois,  as  a  brakeman  on  one  of 
Its  freight  trains,  and  that  he  was  killed 
in  that  state  on  the  19th  day  of  December, 
1887,  through  defendant's  negligence.  He 
left  plaintiff  surviving  him,  who  at  that  time 
was  an  infant  six  mouths  old,  and  plalntlfTs 
mother.  That  defendant  fraudulently  in- 
duced the  mother  to  settle  her  claim  for 
damages  for  $300.  Three  sections  of  the 
statutes  of  Illinois  (Hurd's  Rev.  St  1911, 
c.  70)  are  pleaded.  The  first  provides  for 
the  survival  of  a  cause  of  action  for  the 
death  of  one  through  the  negligence  of  an- 
other. The  second  provides  that  the  action 
shaU  be  brought  In  the  name  of  the  person- 
al representative,  for  the  benefit  of  the  wid- 
ow and  next  of  kin,  and  fixing  the  damages, 
not  exceeding  the  sum  of  $5,000,  with  this 
proviso,  viz.:  "Provided,  that  every  such 
action  shall  be  commenced  in  two  years 
after  the  death  of  such  person."  The  third 
section  (Hurd's  Rer.  St  1911,  c.  83,  !  22)  is 


as  follows:  "If  a  person  liable  to  an  ac- 
tion fraudulently  conceals  the  cause  of  such 
action  from  the  knowledge  of  the  person 
entitled  thereto  the  action  may  be  com- 
menced at  any  time  within  five  years  after 
the  person  entitled  to  bring  the  same  dis- 
covers that  he  has  such  cause  of  action  and 
not  afterwards." 

So  as  to  connect  with  the  statute  Just 
quoted.  It  is  charged:  "That  soon  after  the 
said  John  J.  Dryer  was  killed,  the  said  de- 
fendant railroad  company,  through  its  of- 
ficers and  agents,  concealed  from  plaintiff 
and  said  Nora  E.  McCaull  the  cause  for  the 
action  which  then  existed  against  defend- 
ant &nd  falsely  and  fraudulently  represent- 
ed to  said  Nora  E.  McCauIl  that  there  was 
no  Uabllity  on  its  part  on  account  of  the 
death  of  the  said  John  J.  Dryer ;  tliat  it  had 
in  no  manner  been  negligent;  and  that  the 
said  John  J.  Dryer  well  knew  of  the  condi- 
tion of  said  cars,  and  that  he  had  placed  the 
cars  on  said  track,  and  that  his  death  was 
caused  by  his  own  negligence."  It  is  then 
diarged  that:  "Neither  the  said  Nora  E. 
McCaull  nor  himself  learned  until  a  short 
time  before  the  bringing  of  this  suit  that 
said  defendant  railroad  company  had  so 
concealed  the  cause  of  said  action  and  mis- 
represented to  the  said  Nora  E.  McCaull 
the  actual  conditions  and  her  right  to  re- 
cover from  said  defendant  company;  that 
said  settlement  was  Induced  by  the  false 
and  fraudulent  representations  of  said  de- 
fendant railroad  company,  ail  of  which  were 
relied  on  by  said  Nora  E.  McCaull  and  found 
only  a  short  time  ago  to  be  false  and  whol- 
ly untrue ;  that,  soon  after  j)lalntiff  learned 
of  the  actual  conditions  of  his  said  father's 
estate  and  settlement-  he  was  duly  appoint- 
ed the  administrator  of  said  estate;  that 
no  settlement  nor  pretended  settlement  was 
made  by  said  railroad  company  on  his  ac- 
count as  such  minor."  It  is  then  alleged 
that  the  $300  received  in  settlement  had  been 
tendered  back  to  defendant  and  refused. 

It  will  be  observed  that  the  Illinois  stat- 
ute giving  the  right  of  action  does  so  on 
condition  that  it  be  instituted  within  two 
years  of  its  accrual,  and  that  for  causes 
of  action  fraudulently  concealed  from  the 
party  entitled  to  it,  five  years  are  given 
after  the  fraud  is  discovered. 

If  the  action  had  arisen  in  this  state,  the 
special  statute  of  limitations  for  such  ac- 
tions appearing  to  be  absolutely  limited  to 
two  years  by  the  second  of  the  statutes 
above  referred  to,  the  extension  of  time  for 
fraudulent  concealment  in  our  general  stat- 
ute of  limitations  would  not  apply  (Gerren 
V.  Railway  Co.,  60  Mo.  405 ;  Revelle  v.  Rail- 
road, 74  Mo.  438),  since  our  statute  provides 
that  it  shall  not  apply  to  special  periods. 
Section  1907,  R.  S.  1909.  The  peUtion  is 
silent  as  to  the  statutes  of  Illinois  in  this 
respect ;  and  we  are  left  to  determine  wheth- 
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er,  under  the  allegations  It  does  contain, 
there  was  a  fraudulent  concealment  of  plaln- 
tUTs  cause  of  action  within  the  meaning  of 
the  law. 

The  statute  of  Illinois  requires  that  the 
concealment  of  the  cause  of  action  must  tte 
"from  the  knowledge  of  the  person  entitled 
thereto."  And  by  the  other  statutes  plead- 
ed that  person  is  the  administrator,  and  no 
concealment  was  made  from  the  administra- 
tor. But,  at  the  same  time,  the  statute  pro- 
vides that  the  sum  recovered  by  such  ad- 
ministrator "shall  be  for  the  exclusive  bene- 
fit of  the  widow  and  next  of  idn"  of  the  de- 
ceased. So  we  therefore  conclude  that  a 
concealment  from  the  widow  or  next  of  Idn 
would  be  witliin  the  spirit  and  meaning  of 
the  statute. 

Now  what  was  the  concealment  in  this 
case  as  set  out  In  the  petition?  It  was  not 
that  of  deceased's  death,  nor  was  it  tliat  be 
was  killed  through  defendant's  agency.  His 
death  was  known,  and  the  petition  alleges 
that  defendant's  fraud  consisted  only  in 
defendant's  officers  telling  the  widow  that 
there  was  no  liability  against  defendant  be- 
cause it  had  not  t)een  negligent,  and  that  her 
husband's  death  tiad  been  caused  by  his  con- 
tributory negUgence.  If  defendant  had  con- 
cealed that  the  deceased  had  been  killed,  or 
that  he  was  in  its  employ,  or  that  he  was 
killed  while  in  such  employ,  a  quite  different 
case  would  be  presented.  All  tliat  we  can 
see  that  defendant  did  was  that,  after  tell- 
ing or  admitting  deceased  was  killed  by  its 
cars  while  in  its  employ,  it  disclaimed  lia- 
bility. The  matter  was  open  for  investiga- 
tion by  any  one  concerned.  The  upshot  of 
plaintiff's  position  is  that  any  willful  denial 
of  liability  for  a  Imown  occurrence  is  a  con- 
cealment of  the  cause  of  action  arising  on 
such  occurrence.  If  the  maker  of  a  prom- 
issory note  assigned  after  due  should  state 
to  the  assignee  that  it  had  been  wrongfully 
obtained  from  him  by  the  payee  and  that 
he  did  not  owe  it  and  would  not  pay  It, 
would  it  be  said  that  there  was  a  conceal- 
ment of  a  cause  of  action  in  the  meaning 
of  the  statute?  Judging  from  the  briefs, 
authority  on  plaintiff's  proposition  is  scarce. 
Defendant,  however,  has  cited  us  to  one 
which  is  strikingly  like  the  present  case  in 
its  facts,  and  in  which  it  was  held  that  the 
railway  company,  the  death  being  known  to 
have  resulted  through  its  agency,  was  not 
concealing  the  cause  of  action  when  It  con- 
cealed its  negligence,  one  of  the  ingredients 
therein.  McBrlde  v.  Railway,  97  Iowa, 
91,  66  N.  W.  73,  59  Am.  St.  Rep.  395. 

But  there  is  another  all  sufficient  reason 
for  upholding  the  Judgment  of  the  trial 
court  There  is  no  averment  in  the  petition 
of  diligence  to  ascertain  the  true  cause  of 
deceased's  death,  whether  it  was,  in  truth, 
as  stated  by  defendant,  not  caused  by  Its 
negligence.    There  is  no  fraudulent  conceal- 


ment, In  the  sense  of  the  statute,'  where  rea- 
sonable diligence  will  discover  the  truth. 
State  ex  rel.  v.  Yates,  231  Mo.  276,  132  S. 
W.  672;  Johnson  v.  United  Railways,  243 
Mo.  278,  147  S.  W.  1077;  State  ex  rel.  v. 
Hawkins,  103  Mo.  App.  251,  77  8.  W.  98. 
And,  where  the  action  is  made  to  depend  up- 
on the  case  made  by  the  petition,  diligence 
must  be  pleaded.  Cases  just  cited,  and 
Wood  V.  Carpenter,  101  U.  S.  135,  25  L.  Ed. 
807;  Murray  v.  Railroad,  92  Fed.  868,  35  C. 
O.  A.  62. 

What  could  have  been  more  natural  and 
prudent  than  that  deceased's  widow  should 
have  made  Inquiry  and  learned  the  true 
cause  of  his  death?  What  could  have  been 
greater  neglect  and  more  unnatural  than 
that  they  should  have  accepted  the  interest- 
ed statement  of  strangers  that  they  were  not 
at  fault? 

The  judgment  is  affirmed.    All  concur. 


WILLIAMS  V.  UNITED  STATES  INCAN- 
DESCENT LAMP  CO. 

(St  Louis  Court  of  Appeals.    Missouri.     April 

8,  1913.    Rehearing  Denied 

June  3,  1913.) 

L  Masteb  ANn  Servant  3  286*)— Injuries 
TO  Servant — Neouoencb  —  Qukstion  fob 
Juki. 

In  an  action  for  injuries  to  a  servant  in 
endeavoring  to  repair  a  stovepipe  which  had 
fallen  in  defendant's  factory,  in  order  to  pre- 
vent injury  to  defendant's  employes  and  a  pos- 
sible fire  in  the  factory,  evidence  held  to  re- 
quire submission  of  the  question  of  defendant's 
negligence  to  the  jury, 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  •§§  1001,  1006,  1008,  1010- 
1015,  1017-1033,  1036-1042,  1044,  1046-1050; 
Dec.  Dig.  i  286.*] 

2.  NEaLiOENCE  (i  56*)— Pboxiuatb  Cause- 
Piecing  Thibo  Person  in  Peril. 

Where  a  party  attempts  to  prevent  an  in- 
jury to  persons  which  would '  naturally  result 
from  the  negligent  act  of  defendant,  and  is  in- 
jured, the  defendant's  negligent  act,  which  ne- 
cessitated the  doing  of  the  act  by  the  Injured 
person,  will  be  considered  as  tne  proximate 
cause  of  the  injury. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  §§  69,  70 ;  Dec.  Dig.  {  56.*] 

3.  Master  and  Sebvant  (8  291*)- Request 
TO  CuABGE — Misleading  Instbuctionb. 

A  request  to  charge  that  an  employer  is 
not  an  insurer  of  the  employes,  and  if  the  jury 
found  that  if  plaintiff's  injuries  resulted  from 
an  accident  for  which  no  one  was  to  blame,  or 
were  received  without  any  negligence  on  de- 
fendant's part,  or  were  caused  by  plaintiff's 
own  carelessness,  the  verdict  should  be  for  de- 
fendant, was  confusing  and  apt  to  mislead. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {§  1133,  1134,  1136-1146; 
Dec.  Dig.  §  291.»] 

4.  Master  ano  Servant  (§  246*)— Injuries 
TO  Servant-Instbuctions— Apprehension 
OF  Danger. 

Where  plaintiff,  a  cliarwoman,  was  seri- 
ously injured  .  while  attempting  to  replace  a 
negligently  constructed  stovepipe  in  defendant's 
factory,  an  instruction  that  if  the  jury  believed 
it  was  no  part  of  defendant's  duty  to  replace 
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the  pipe  she  could  not  recover  was  properly  re- 
fused, as  it  did  not  take  any  notice  of  plalntifTs 
ground  of  recovery,  in  that  she  apprehended  im- 
minent danger  of  injury  to  or  death  of  other 
employes,  unless  she  acted  promptly. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §§  789-794;  Dec  Di«.  { 
246.*] 

5.  Masteb  and  Servant  (§  296*)— Injtjbies 
TO  Servant^-Contbibutoet  Neolioence — 
Irbtbuctions. 

An  instruction  on  contributory  neeligence 
of  an  injured  servant  was  properly  refused, 
where  the  facts  which  would  constitute  nc£;Ii- 
gence  on  the  servant's  part  were  not  specified. 
[Ed.  Note. — For  other  biases,  see  Master  and 
Servant,  Cent.  Dig.  if  1180-1194 ;  Dec.  Dig.  § 
296.*] 

6.  Trial  ({  251*)— iNSTRtfcnoNB— Injuries 
TO  Servant— CoHTRiBUTOBT  Neqliqence— 
Pleading. 

Where,  in  an  action  for  injuries  to  a  serv- 
ant, contributory  negligence  was  not  pleaded, 
and  plaintiff's  own  evidence  did  not  show  that 
she  was  negligent,  it  was  not  an  issue  in  the 
case. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {i  587-695;  Dec.  Dig.  i  251.*] 

Appeal  from  St.  Louis  Circuit  Court;  J. 
Hugo  Grimm,  Judge. 

Action  by  Ellen  Williams  against  the  Unit- 
ed States  Incandescent  Lamp  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.    AfiSrmed. 

A.  &  J.  F.  Lee,  of  St  Louis,  for  appellant 
Morrow  &  Kelley,  of  St  Louis,  for  respond- 
ent 

KBYNOLDS,  P.  J.  This  is  an  action  by 
the  plaintiff  to  recover  damages  for  Injuries 
sustained  by  her  while  tn  the  employ  of  the 
defendant.  It  appears  that  plaintiff  was  a 
scrub  woman  in  the  offices  of  the  defendant 
company,  her  employment  being  to  clean  and 
take  care  of  defendant's  offlceB.  There  was 
a  coal  stove  in  this  office  to  which  ordinary 
stovepipe  was  attached,  running  up  a  couple 
of  lengths  and  then  with  an  elbow  and  a 
length  or  more  of  pipe,  running  Into  the  pipe 
hole  In  the  wall  or  chimney  of  the  office. 
On  the  day  of  the  accident  and  a  short  time 
before  It  happened,  some  of  the  young  women 
in  the  office  complained  of  lack  of  heat, 
there  being  no  fire  in  the  stove,  and  asked 
plaintiff  to  make  a  fire.  Not  finding  any  coal 
she  made  a  fire  with  kindling  and  blocks  of 
wood,  and  left  the  room.  A  short  time  after- 
wards she  heard  some  one  In  this  room 
screaming  and  went  Into  It  She  testified 
that  she  found  a  part  of  this  pipe  lying  on 
the  floor.  She  also  testifies  that  she  had 
noticed  that  the  pipe  was  not  securely  In 
place;  that  on  a  former  occasion  it  had 
fallen  to  the  floor,  and  that  she  had  called 
the  attention  of  the  manager  of  defendant 
to  this  and  to  the  fact  that  the  pipe  as  set  up 
was  liable  to  fall,  but  that  nothing  had  been 
done  toward  supporting  the  pipe.  When  she 
entered  the  room,  as  before  stated,  plaintiff, 
according  to  her  testimony,  saw  sparks  and 


flames  escaping  from  that  part  of  the  stove- 
pipe still  In  place.  She  picked  up  the  fallen 
Joints  and  attempted  to  put  them  In  place. 
The  pipe  was  hot,  "red  hot,"  says  plaintiff, 
and  she  protected  her  hands  against  the  heat 
by  using  a  burlap  apron  which  she  was  wear- 
ing. To  put  the  pipe  In  place  she  climbed 
up  on  a  chair  and  apparently  rested  on  that 
and  on  the  stove.  While  sue  was  In  this  po- 
sition and  endeavoring  to  push  the  pipe  to- 
gether, she  fell  over  backwards,  striking 
against  a  desk,  and  sustained  the  injuries  of 
which  she  complains.  Without  describing 
those  Injuries,  It  Is  sufficient  to  say  that  ac- 
cording to  her  testimony  and  that  of  a  phy- 
sician who  attended  her,  they  are  very  seri- 
ous and  are  permanent,  such  as  to  greatly 
diminish  the  earning  capacity  of  plaintiff. 
Plaintiff  testified  that  the  room  In  which 
this  stove  was  located  was  filled  with  loose 
excelsior  and  packing  of  different  kinds; 
that  there  were  valuable  materials,  which 
she  had  been  told  were  worth  their  weight 
In  gold,  used  by  the  defendant  company  in 
the  manufacture  of  its  lamps,  stored  there, 
and  that  this  office  was  occupied  by  the  man- 
ager and  three  young  women  stenographers, 
while  on  the  floor  Immediately  above  there 
were  some  thirty  young  women  operatives 
and'  several  other  employes  In  other  parts 
of  the  bnildlng  at  the  time;  that  the  only 
mode  of  egress  from  the  building  for  those 
on  the  upper  floors  was  down  a  narrow 
stairway,  which  passed  by  the  door  of  this 
office,  and  that  she  was  afraid  that  the 
sparks  and  flames  going  up  from  the  dis- 
connected stovepipe  would  set  flre  to  the  ma- 
terial In  the  room  In  which  was  the  stove, 
and  If  not  checked  would  go  through  the  ceil- 
ing, set  flre  to  the  building  and  endanger 
the  lives  of  the  employ^  and  the  property 
of  her  employer.  She  testified  that  her 
employment  was  to  look  after  anything  that 
had. to  be  done  In  connection  with  keeping 
up  the  flre  In  this  stove  and  generally  dis- 
charge such  duties  as  a  charwoman  Is  sup- 
posed to  do  In  the  course  of  her  employment. 

At  the  conclusion  of  plalntUTs  evidence 
defendant  offered  a  demurrer  which  was 
overruled.  It  then  introduced  Its  own  evi- 
dence. It  may  be  said  of  this  that  It  fiatly 
contradicted  a  great  many  of  the  most  ma- 
terial statements  of  plaintiff;  for  instance, 
defendant's  witnesses  testified  very  positive- 
ly that  the  pipe  had  not  fallen  down  at  all 
but  that  one  joint  had  only  separated  two 
or  three  inches  from  another  Joint  or  from 
the  elbow ;  that  plaintiff  had  been  cautioned 
not  to  attempt  to  replace  it  and  told  that 
there  were  other  people  around  whose  duty 
it  was  to  do  that  and  who  bad  been  summon- 
ed but  that  she  persisted  In  her  attempt  to 
replace  the  pipe. 

At  the  conclusion  of  the  evidence  defend- 
ant again  renewed  Its  demurrer  which  was 
overruled.    The  Jury,  after  having  been  In- 


•For  otber  casw  SM  same  toplo  and  section  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Series  *  Rap'r  Indezga 


Digitized  by 


Google 


132 


157  SOUTHWBSTEBN  REPORTER 


(Ma 


structed  by  the  court,  returned  a  verdict  In 
favor  of  plaintiff  for  $3,500,  Judgment  fol- 
lowing. Filing  Its  motion  for  new  trial  and 
excepting  to  that  being  overruled,  defendant 
has  duly  perfected  Its  appeal  to  tbis  court 

The  negligence  charged  In  the  petition  Is 
the  failure  of  defendant  to  properly  secure 
this  pipe  and  the  reason  given  by  plaintiff 
for  her  acting  In  the  manner  she  did  was 
the  Imminent  danger  which  she  feared  to 
the  property  of  defendant  and  to  its  employes. 
The  iKitltlon  further  contains  the  averment 
that  plaintiff  sustained  the  burns  and  bruises 
which  she  bad  received  without  any  fault 
or  negligence  on  her  part 

The  answer  was  a  general  denlaL 

[1]  This  was  clearly  a  case  for  the  jury, 
and  if  the  instructions  given  were  correct 
and  those  refused  properly  refused,  we  are 
not  at  liberty  to  disturb  its  verdict,  of  which 
we  may  say,  that  considering  the  injury 
which  respondent,  according  to  the  testimony, 
undoubtedly  received,  was  not  excessive. 
Furthermore  this  is  the  second  verdict  for 
a  like  amount  that  plaintiff,  respondent  here, 
lias  recovered  in  this  case.  That,  of  course, 
is  not  controlling  on  us,  but  Is  suggestive  in 
answw  to  the  complaint  that  the  verdict  is 
excessive  and  bears  evidence  of  passion  and 
prejudice. 

We. see  no  reversible  error  in  the  instruc- 
tions given  at  the  instance  of  plaintiff  and 
by  the  court  of  its  own  motion. 

The  court,  in  the  first  instruction  given 
at  the  instance  of  plaintiff,  covered  the  facts 
of  the  case  properly.  It  told  the  jury,  after 
a  general  summary  of  the  issue,  that  if  the 
Jury  found  that  the  pipe  had  come  apart 
through  the  negligence  of  defendant  so  that 
the  Joint,  together  with  the  elbow  fell  down, 
leaving  part  of  the  stovepipe  standing  In  an 
upright  position  and  the  fire  and  fiames  were 
then  and  there  being  emitted  from  and  com- 
ing out  of  the  stovepipe,  and  the  building  by 
reason  thereof  was  about  to  catch  fire  there- 
from and  be  burned  and  that  the  lives  of 
defendant's  employes  were  by  reason  there- 
of in  i>erll  and  danger  and  that  plaintiff  was 
at  that  time  an  employ^  of  defendant  and  in 
order  to  save  the  lives  of  defendant's  em- 
ployes picked  up  the  joint  of  stovepipe,  got 
upon  a  chair  or  chairs  to  replace  it  and  fail- 
ed In  her  attempt  and  then  in  order  to  save 
the  lives  of  defendant's  employes  pushed  or 
pulled  or  knocked  the  stovepipe  down  off  of 
the  stove  and  in  doing  so  and  while  in  the 
exercise  of  ordinary  care  fell  from  the  chair 
and  against  a  desk  to  the  floor  and  was 
thereby  injured,  their  verdict  should  be  for 
plaintiff. 

Instructing  the  jury  as  to  the  measure  of 
damages,  the  court  of  its  own  motion  told 
the  jury  that  the  burden  of  proof  was  on 
plaintiff  to  establish  by  the  preponderance 
or  greater  weight  of  evidence  the  facts  neces- 
sary to  a  verdict  in  her  favor  under  the  in- 
structions given.  The  court  also  correctly 
Instructed  as  to  the  credibility  of  witnesses 


and  the  meaning  of  the  term  'Irartben  of 
proof."  By  the  fifth  instruction  the  court 
told  the  jury  that  unless  they  found  from 
the  evidence  that  the  stovepipe  separated 
and  that  this  resulted  from  negligence  on  the 
part  of  defendant,  and  if  they  further  found 
that  plaintiff  attempted  to  replace  it  under 
circumstances  which  indicated  to  a  reason- 
able person  in  her  position  that  it  was  neces- 
sary to  replace  the  stovepipe  in  order  to 
save  the  livte  of  defendant's  employes  from 
peril  and  danger,  their  verdict  should  be  for 
defendant 

The  court  farther  instructed  the  Jury,  of 
its  own  motion,  by  the  sixth  instruction  as 
to  what  constituted  ordinary  care,  saying: 
"It  is  such  care  as  a  person  of  ordinary 
prudence  would  exercise  (according  to  the 
usual  and  general  experience  of  mankind)  in 
the  same  situation  and  circumstances  as 
those  of  the  iperson  or  persons  in  this  case, 
with  reference  to  whom  the  term  'ordinary 
care'  Is  used  in  these  instructions.  The  omis- 
sion of  such  care  is  negligence  in  the  sense  in 
which  that  word  is  used  in  these  instruc- 
Uons." 

At  the  instance  of  defendant  the  court 
instructed  the  jury  that  if  they  found  from 
the  evidence  that  plaintiff  was  guilty  of  neg- 
ligence in  standing  upon  a  revolving  chair 
that  was  capable  of  being  tilted  backwards, 
and  if  the  jury  found  that  she  stood  on 
such  a  chair  and  that  it  was  by  reason  of 
this  negligence  that  she  was  injured,  plain- 
tiff could  not  recover  in  this  action  and  ttaelr 
verdict  should  be  for  defendant 

The  defendant  asked  six  instructions  which 
were  refused.  First,  that  the  employer  Is 
not  an  insurer  of  the  safety  of  the  employes, 
and  that  if  the  jury  found  from  the  evidence 
that  the  injuries  plaintiff  received  were  the 
result  of  an  accident  for  which  no  one  is 
to  blame,  "or  were  received  without  any 
negligence  on  the  part  of  the  defendant,  or 
were  caused  by  her  own  negligence  as  that 
word  is  defined  In  these  instructions,  in  ei- 
ther of  these  events  you  must  find  your  ver- 
dict for  the  defendant" 

The  second  asked  was  to  the  effect  that  if 
the  jury  believed  from  the  evidence  that 
defendant  was  guilty  of  negligence  which 
directly  contributed  to  plaintiff's  injuries, 
yet  they  should  find  their  verdict  for  defend- 
ant if  they  also  found  and  believed  that 
plaintiff  was  guilty  of  negligence  which  also 
directly  contributed  to  her  injuries. 

The  third  asked  was  to  the  effect  thiat  if 
the  Jury  believed  from  the  evidence  that'  it 
was  no  part  of  the  duty  of  plaintiff,  as  an 
employe  of  defendant,  to  replace  the  stove- 
pipe, plaintiff  cannot  recover. 

The  fourth  was  as  to  ordinary  care  and 
was  almost  word  for  word  the  instruction 
given  by  the  court  itself. 

The  fifth  was  as  to  the  burthen  of  proof, 
and  the  sixth  was  as  to  the  credibility  of 
witnesses.  The  matter  covered  by  these 
last  three  had  already  been  correctly  covered 


Digitized  by 


Google 


Mo.) 


DIX  y.  MARTIN 


133 


by  InstmctloDS  given  by  the  court  of  its  own 
naotlon. 

As  to  the  first  instruction  given  at  the  In- 
stance of  plaintiff,  we  see  no  reason  to  con- 
demn it  By  this  and  by  the  fifth  glren  at 
bis  own  motion,  the  court  carefully,  and  as 
we  think  correctly,  instructed  the  Jury  as  to 
the  facts  which  would  entitle  plaintiff  to 
recover. 

[2]  It  is  said  by  Judge  Cooley:  "The  negli- 
gence wUch  puts  a  fellow-being  in  peril  of 
life  or  limb  is  usually  held  to  be  the  prox- 
imate cause  of  injury  to  one  who  attempts, 
in  a  prudent  manner,  to  rescue  the  person  in 
danger.  •  *  •  If  one  Is  put  In  peril  by 
the  negligence  of  the  defendant  and  is  in- 
jured in  his  attempt  to  avoid  the  peril,  the 
defendant's  negligence  is  the  proximate 
cause."  1  Cooley  on  Torts  (3d  Ed.)  p.  135. 
See  also  to  the  same  effect  Donahoe  v.  Wa- 
bash, St  Lonis  &  Pacific  By.  Co.,  83  Mo.  660, 
63  Am.  Bep.  694;  as  also  Eckert  v.  Long  Is- 
land R.  R.  Co.,  43  N.  T.  602,  3  Am.  Rep. 
721 ;  Gibney  v.  State  of  New  York,  187  N. 
Y.  520,  33  N.  E.  143;  McKenna  v.  Baessler, 
86  Iowa,  197,  63  N.  W.  103,  17  L.  R.  A.  310; 
Glanz  ▼.  Clilcago,  Milwaukee  &  St  Paul  Ry. 
Co.,  110  Iowa,  617,  93  N.  W.  575.  See  also 
Eversole  v.  Wabash  R.  B.  Co.  (Sup.)  166  S. 
W.  419.  In  all  of  these  cases  the  rule  estab- 
lished is  that  where  a  party  attempts  to 
prevent  injnry  to  persons  wliich  would  nat- 
urally result  from  the  negligent  act  of  de- 
fendant and  is  injured,  then  the  negligence  of 
the  defendant  which  necessitated  the  doing 
of  this  act  is  to  be  considered  as  a  prox- 
imate cause  of  the  injury.  On  the  applica- 
tion of  these  rules  the  case  here  went  to  the 
jury. 

[31  The  first  instruction  asked  by  appellant 
was  confusing  and  apt  to  mislead  the  jury. 

[4]  The  third  was  correctly  refused  because 
it  did  not  take  any  notice  of  the  principal 
ground  of  recovery,  namely,  that  from  the 
situation  there  present  plaintiff  had  reason 
to  apprehend  Imminent  danger  of  Injury  to 
the  persons  of  the  employes  unless  she  acted 
promptly;  that  she  had  reason  to  apprehend 
loss  of  life  of  the  employes  unless  she  acted. 

(S,  •]  The  second  refused  instruction  on 
contributory  negligence  was  properly  refused. 
Not  only  was  contributory  negligence  not 
pleaded,  but  in  this  instruction  the  facts 
which  would  constitute  negligence  were  not 
specified.  Such  an  instruction  has  been  dis- 
tinctly condemned  by  our  Supreme  Court  in 
Benjamin  v.  Metropolitan  St  Ry.  Co.,  246 
Mo.  598,  161  S.  W.  91.  "Contributory  negli- 
gence is  an  affirmative  defense  and  must  be 
pleaded  to  be  available.  *  •  *  And  the 
facts  constituting  the  contributory  negligence 
must  be  pleaded.  *  *  *  If,  however,  the 
plaintiff,  in  his  effort  to  make  out  his  own 
case,  shows  that  he  was  guilty  of  negligence 
that  contributed  to  his  injuries,  be  cannot 
recover,  even  if  there  was  no  plea  of  contrib- 


utory negligence."  Benjamin  v.  Metropolitan 
St  Ry.  Co.,  supra ;  Fechley  v.  Traction  Co., 
119  Mo.  App.  358,  loc.  cit  368,  96  S.  W.  421 ; 
State  ex  rel.  Savings  Trust  Co.  v.  Hallen, 
165  Mo.  App.  422,  146  S.  W.  1171;  Collett  v. 
Kuhlman,  243  Mo.  686,  147  S.  W.  965.  There 
was  no  such  situation  here. 

We  see  no  reversible  error  in  the  case. 
The  judgment  of  tbe  circuit  court  is  af- 
firmed. 

NOBTONI  and  ALLEN,  33.,  concur. 


DIX  V.  MARTIN. 

(Kansas    City    Court   of   Appeals.      Missoari. 
May  5,  1913.) 

1.  Tbiai.    (S    191*)— Instbuotiok»— Abstjmp- 
TiONS  OF  Fact. 

In  an  action  by  a  minor  for  damages  from 
an  assault  made  upon  her  by  a  woman  with 
whom  she  was  residing,  an  instruction  that  if 
the  grandfather  of  plaintiff,  with  whom  she 
lived  after  the  death  of  her  parents,  permitted 
her  to  go  and  live  with  defendant  merely  to 
serve  defendant  and  her  sick  husbanid,  but 
that  the  grandfather  did  not  give  plaintiff  to 
defendant,  and  defendant  promised  to  return 
plaintiff  whenever  requested  by  him,  though 
defendant  refused  to  do  so,  but  Iiept  her 
against  the  grandfather's  consent,  then  defend- 
ant did  not  stand  in  loco  parentis,  is  not  im- 
proper in  assuming  as  a  proven  fact  that  de- 
fendant did  not  stand  in  loco  parentis  to  plain- 
Off. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  fi  420^31,  436;   Dec.  Dig.  {  191.*] 

2.  Pabekt  and  Child  (i  15*)— Pkbsonb  in 
"Loco  Parentis. " 

Where  a  person  assnmes  toward  a  child 
not  his  own  a  parental  character  and  holds 
the  child  out  to  the  world  as  a  member  of  his 
family  to  whom  he  owes  the  discharge  of 
parental  duties,  he  stands  in  loco  parentis  to 
the  child,  and  his  liability  for  castigation  is 
measured  by  that  of  the  relationship  he  as- 
sumes. 

[Ed.  Note.— For  other  cases,  see  Parent  and 
Child,  Cent  Dig.  {{  160-164;  Dec.  Dig.  ( 
15.*] 

3.  Pabent  and  Child   (|  IS*)— Pxbsonb  in 
Loco  Pabentis. 

Where  a  grandfather,  who  stood  in  loco 
parentis  to  his  infant  grandchild,  consented  to 
defendant's  taking  her  for  tne  purpose  of 
obtaining  her  services  for  a  brief  time  and 
without  any  thought  of  establishing  a  closer 
tie  than  that  of  mistress  and  servant,  defend- 
ant did  not  stand  in  loco  pareutis  to  the  child, 
and  the  fact  that  she  refused  to  surrender  the 
child  on  the  grandfather's  demand,  and  the 
grandfather  owing  to  bis  poverty  could  not 
appeal  to  the  conrts,  will  not  give  rise  to  that 
relation. 

[Ed.  Note.— For  other  cases,  see  Parent  and 
Child,  Cent  Dig.  {{  160-164;  Dec  Dig.  i 
15,*] 

4.  assattlt  and  battery  (|  10*)— rights  of 
Master— Chastisement  of  Servant. 

A  master  has  no  authority  to  chastise  his 
servant,  no  matter  how  flagrant  his  violation 
of  duty  may  be. 

[Ed.  Note. — For  other  cases,  see  Assault 
and  Battery,  Cent  Dig.  §§  6-8;  Dec  Dig.  g 
10.*] 
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5.  Pakbkt  and  Child  (H  %  15*)— Pebsonb 
IV  Loco  Parentis— SuBBERDEB  of  Chii,d 

— AOBBEUENT  TO  ADOPT. 

A  parent  cannot  irreTOcably  divest  him- 
aeU  of  the  right  of  custody  over  bis  minor 
child  by  a  contract  or  an  agreement  to  sur- 
render her  to  another,  but  be  may  recall  the 
child  despite  bis  contract  when  it  is  for  its 
welfare ;  this  rule  extending  to  one  who  stands 
in  loco  parentis. 

[TSd.  Note. — For  Other  cases,  see  Parent  and 
ChUd,  Cent  Dig.  f{  4r-32,  160-164;  Dec.  Dig. 
if  2.  16.*] 

6.  A88At;i.t  and  Batteet  (j  10*)- Rights  or 
One  Standing  in  Loco  Parentis. 

One  who  assumes-  to  take  the.  place  of 
a  parent  has  a  right  to  inflict  reasonable 
corporal  punishment,  but  he  has  no  right  to 
subject  the  child  to  inhuman  castigation. 
Consequently,  a  woman  who  stood  in  loco 
parentis  to  a  young  girl  is  liable  for  malicious 
assault  in  so  crueUy  beating  and  pounding  her 
for  a  mere  breach  of  decorum  that  she  did  not 
recover  for  more  than  tvro  weeks. 

[Ed.  Note.— For  other  cases,  see  Assault 
and  Battery,  Cent.  Dig.  U  6-8;  Dec  Dig.  § 
10.»] 

7.  ASSATTLT    AND   BATTKBT    ({   40*)— DAKAOES 

—Measure. 

An  award  of  $800  actual  damages  and 
$200  punitive  damages  in  favor  of  a  young 
child  for  an  assault  upon  her  by  a  woman  with 
whom  she  was  temporarily  living,  consisting 
of  an  inhuman  lashing  with  a  buggy  whip  and 
pummeling  with  fists  until  the  child's  back 
was  bruised  and  bloody,  is  excessive  by  $200; 
it  appearing  that  though  she  suffered  great 
physical  and  mental  p^in  she  recovered  in  two 
weeks. 

[Ed.  Note. — ^For  other  cases,  see  Assault 
and  Battery,  Cent  Dig.  {  55;  Dec.  Dig.  { 
40.*] 

Appeal  from  drcait  Court,  Cooper  Coun- 
ty; John  M.  Williams,  Judge. 

Action  by  LucUe  Dlx,  by  her  next  friend, 
George  H.  Younger,  against  Elizabeth  Mar- 
tin. From  a  Judgment  for  plaintiff,  defend- 
ant appeals.  Affirmed  on  condition  that 
plaintiff  enter  a  remittitur. 

John  Cosgrove  and  Daniel  W.  Cosgrove, 
both  of  BooDTllle,  for  appellant  W.  F.  John- 
son and  W.  O.  Pendleton,  both  of  Boonville, 
for  respondent 

JOHNSON,  J.  Plaintiff,  a  minor,  sued  by 
her  next  friend  to  recover  actual  and  puni- 
tive damages  for  an  assault  alleged  to  have 
been  made  upon  her  by  defendant  on  Augus( 
12,  1911.  Defendant  admits  having  whipped 
the  child  on  that  date  and  endeavors  to  Justi- 
fy the  act  on  the  ground  of  parental  right 
Verdict  and  Judgment  were  for  plaintiff  for 
$800  actual  and  $200  punitive  damages,  and, 
after  unsuccessfully  moving  for  a  new  trial 
and  In  arrest  of  Judgment,  defendant  ap- 
pealed. 

Deprived  by  death  of  both  parents,  plain- 
tiff, who  was 'seven  or  eight  years  old,  and 
her  younger  sister,  went  to  live  with  their 
maternal  grandparents  in  Sedalia.  Her 
grandfather,  who  appears  in  this  action  as 
her  next  friend,  was  a  laboring  man;  but 
his  health  was  good  and  his  wages  sufficient 


to  support  his  family  comfortably.  He  tes- 
tified that  he  and  his  wife  assumed  the  re- 
lationship of  parents  to  the  orphans  and  pur- 
posed to  rear  and  educate  them.  Shortly  aft- 
er they  became  members  of  bis  family  and 
before  the  beginning  of  the  summer  season, 
defendant,  who  lived  with  her  husband  on  a 
farm  In  Cooper  county,  called  on  the  grand- 
parents at  their  home  and  asked  that  plain- 
tiff be  permitted  to  live  with  her  during  the 
summer.  She  and  her  husband  were  a  child- 
less old  couple  living  by  themselves;  ber 
husband  an  invalid,  and  she  a  rheumatic 
cripple.  She  desired  the  services  and  com- 
panionship of  plaintiff  for  her  husband  and 
herself,  and  spoke  about  adopting  her,  but 
the  grandparents  dismissed  the  suggestion 
by  saying  that  they  intended  to  rear  the  chil- 
dren themselves  and  "would  live  on  bread 
and_  water  before  they  would  separate  the 
children."  They  allowed  defendant  to  take 
plaintiff  to  her  home  for  the  summer  on  the 
understanding  that  she  would  be  returned  In 
the  fall  in  time  to  go  to  school.  The  sub- 
stance of  the  testimony  of  defendant  is  that 
she  was  given  the  custody  of  plaintiff  with 
the  understanding  that  she  would  adopt  and 
rear  the  child  as  her  own.  This  evidentiary 
dispute  relates  to  the  issue  of  whether  de- 
fendant stood  in  loco  parentis  to  plalnUff 
and  had  a  right  to  administer  necessary  cor- 
poral punishment  for  her  proper  correction 
or  was  in  the  position  of  one  wrongfully 
retaining  the  custody  of  an  infant  in  defiance 
of  the  wishes  and  rights  of  those  who  right- 
fully stood  in  the  place  of  the  Infant's  natu- 
ral parents. 

In  the  following  September  the  grandfa- 
ther requested  defendant  to  return  the  child, 
and,  on  her  failure  to  do  so,  went  to  her 
home  In  Cooper  county  and  made  demand  in 
person.  The  demand  was  refused,  and  he 
was  unable  even  to  see  his  grandchild.  He 
left  and  shortly  after  returned  with  an  officer 
and  renewed  the  demand,  which  again  was 
refused  by  defendant,  who  would  not  admit 
the  unwelcome  callers  to  her  house.  The 
grandfather,  being  at  the  end  of  his  re- 
sources, returned  home  and,  against  his  will, 
suffered  plaintiff  to  remain  with  defendant 
until  the  occurrence  of  the  events  that  gave 
rise  to  this  action.  Defendant  does  not  dis- 
pute the  facts  Just  stated,  but  says  that  her 
refusal  of  the  grandfather's  demand  was 
prompted  by  the  facts  that  it  was  a  breach 
of  their  original  agreement  and  that  plaintiff 
evinced  a  strong  disinclination  to  go  back 
to  her  grandparents. 

Plaintiff  lived  with  defendant  for  three 
years  as  a  sort  of  servant.  She  waited  on 
the  invalid  husband  of  defendant  until  his 
death,  which  occurred  in  a  year  from  the  be- 
ginning of  her  service,  and  after  that  event 
she  lived  alone  with  defendant  as  her  com- 
panion and  servant  Defendant  provided  her 
with  sustenance  and  clothing,  was  kind  to 
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her,  and  treated  her  as  a  companion  and 
social  eqnal,  but  did  not  send  her  to  school, 
and  on  account  of  her  own  crippled  condition 
kept  her  at  home  and  employed  her  in  do- 
mestic service. 

The  evidence  of  plaintiff  shows  that  In  the 
evening  of  Angnst  12,  1911,  defendant,  for 
some  real  or  Imaginary  offense  on  the  part  of 
plaintiff,  committed  a  brutal  and  cruel  as- 
sault on  her.  She  tied  the  child's  hands  and 
feet  with  ropes  and  then  beat  her  on  the 
back  with  her  fists  and  with  a  buggy  whip 
from  which  the  small  end  or  lash  had  been 
broken  off.  After  the  whipping  the  child's 
back  from  neck  to  waist  was  covered  with 
bruises  and  welts  from  which  blood  and  wa- 
ter oozed.  The  following  Monday  (the  as- 
sault was  on  Saturday)  plaintiff  went  to  the 
house  of  their  nearest  neighbor  and  asked 
protection.  They  gave  her  an  asylum  and 
shortly  after  took  her  to  a  justice  of  the 
peace  In  a  nearby  town.  He,  his  wife,  and 
others  examined  plaintiff's  back,  and  their 
testimony  corroborates  that  of  one  of  the 
witnesses  who  stated  that  "she  had  been 
whipped  from  her  shoulder  down  to  her 
waist  by  some  one,  and  it  seemed  just  like 
she  was  black  and  blue,  something  like  a 
Jelly  in  some  places,  and  some  places  looked 
like  water  oozing  and  maybe  a  little  blood, 
but  It  had  begun  to  dry."  A  criminal  pros- 
ecution for  assault  followed;  defendant 
pleaded  guilty  and  was  fined  $100. 

Defendant  denies  that  she  tied  the  child's 
hands  and  feet  or  that  she  beat  her  with  a 
buggy  whip  from  which  the  small  end  had 
been  broken  off,  but  the  wounds  proclaimed 
that  a  bludgeon  too  heavy  and  terrible  for 
tender  fiesh  to  bear  had  been  wielded  with 
merciless  force.  That  defendant  was  actu- 
ated by  blind  fury  is  disclosed  In  her  own 
admission  that:  "I  whipped  her  harder  real- 
ly, men,  than  I  thought  I  would;  but  it  was 
just  like  my  hand  was  tied;  I  don't  know 
why."  The  anger  of  defendant  was  caused, 
she  says,  by  the  conduct  of  plaintiff  in  slip- 
ping off  to  their  neighbor's  house  and  playing 
In  the  yard  with  boys  when,  owing  to  the 
hot  weather,  she  had  nothing'  on  but  a  thin 
dress.  The  clilld  was  only  eleven  years  old 
and  was  merely  romping  In  an  excess  of 
youthful  exuberance;  but  defendant,  deem- 
ing such  conduct  shocking  to  modesty  and 
decency  and  deserving  severe  correction,  hal- 
ed the  child  home  and  beat  her  in  the  man- 
ner descril>ed.  Defendant  testified  on  cross- 
examination:  "Q.  Didn't  you  say  awhile  ago 
that  you  told  her  that  If  she  ever  acted  that 
way  again,  go  among  boys  with  that  slip  on, 
you  would  tie  her  hands  and  feet  and  whip 
her  until  she  couldn't  stand  up?  A.  Yes, 
sir;  I  threatened  to  tie  her  bands  and  feet 
and  whip  her  until  she  couldn't  stand  up  If 
she  ever  do  such  a  dirty  trick  as  that  again. 
Q.  Didn't  you  show  her  the  rope?  A.  It  was 
hanging  there." 

Plaintiff  sustained  no  permanent  Injury, 


but  her  baCk  was  two  weeks  or  more  In  heal- 
ing, and  she  suffered  great  physical  and 
mental  pain  from  the  assault. 

[I]  In  one  of  the  Instructions  given  at  the 
request  of  plaintiff  the  Jury  were  told  to  re- 
turn a  verdict  for  her  if  they  believed  from 
the  evidence  "that  the  grandfather  of  the 
infant  plaintiff  with  whom  she  had  lived  af- 
ter the  death  of  her  parents  permitted  her 
to  go  and  live  with  the  defendant  at  the  re- 
quest or  solicitation  of  the  defendant,  mere- 
ly to  serve  the  defendant  and  her  sick  hus- 
band, and  that  the  grandfather  did  not  give 
the  plaintiff  to  the  defendant,  and  that  the 
defendant  promised  the  grandfather  that 
the  infant  plaintiff  would  be  returned  to  him 
whenever  requested  by  him,  and  that  later 
the  grandfather  requested  the  defendant  to 
let  him  have  the  Infant  plaintiff,  and  that 
the  defendant  refused  to  do  so,  but  kept 
her  against  the  grandfather's  consent,"  etc. 
The  theory  of  this  instruction  Is  that  the 
facts  stated  in  its  hypothesis  are  Inconsist- 
ent with  the  inference  that  defendant  stood 
In  loco  parentis  towards  plaintiff,  and  that 
in  the  absence  of  such  relationship  defend- 
ant bad  no  right  to  Inflict  corporal  punish- 
ment upon  plaintiff  whether  such  chastise- 
ment were  moderate  or  Immoderate.  Coun- 
sel for  defendant  attack  this  Instruction  on 
the  ground  that  It  assumes  as  a  proved 
fact  "that  defendant  did  not  stand  in  loco 
parentis  to  the  plaintiff."  This  objection  Is 
not  well  grounded.  The  instruction  deals 
with  the  question  of  the  nature  of  the  rela- 
tionship between  the  parties  as  embracing 
an  issue  of  fact,  and  we  think  the  facts  in- 
cluded In  the  hypothesis  would  be  Incompati- 
ble with  the  existence  of  a  relationship 
akin  to  that  of  parent  and  child. 

[2]  We  recognize  the  rule  that  where  a 
person  assumes  towards  a  child  not  his  own 
a  parental  character,  holds  the  child  out  to 
the  world  as  a  member  of  his  family  to- 
wards whom  he  owes  the  discharge  of  paren- 
tal duties,  he  stands  in  loco  parentis  to  the 
child,  and  his  liability  Is  measured  by  that 
of  the  relationship  he  thus  chooses  to  as- 
sume. Academy  v.  Bobb,  52  Mo.  357;  Mck- 
hoff  V.  Railway,  106  Mo.  App.  541,  80  S. 
W.  986 ;   19  Am.  &  Eng.  Encyc.  of  Law,  518. 

[3,4]  But  the  evidence  of  plaintiff  shows 
that  defendant  obtained  the  custody  of  plain- 
tiff from  her  grandparents,  who  had  assumed 
the  relations  and  duties  of  parenthood  to- 
wards her,  for  the  purpose  of  obtaining  the 
services  of  plaintiff  for  a  brief  time  and 
without  any  thought  of  establishing  a  closer 
tie  than  that  of  mistress  and  servant  The 
refusal  of  defendant  to  acknowledge  her  obli- 
gation to  surrender  plaintiff  to  her  grand- 
parents at  the  end  of  the  period  of  her  serv- 
ice did  not  alter  the  relationship  to  the  ad- 
vantage of  defendant  One  cannot  create  a 
right  out  df  his  own  wrong.  Nor  did  the 
fact  that  plaintiff's  grandfather  refrained 
from  appealing   to  the  courts  for   redress 
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change  the  legal  rights  of  the  parties.  He 
explained  that  poverty  prevented  him  from 
taking  that  course;  but,  whatever  the  reason, 
the  fact  remained  that  he  continued  to  be  in 
loco  parentis  to  plaintiff,  and  defendant  re- 
mained in  the  position  of  a  wrongdoer  who 
forcibly  kept  possession  of  the  infant  against 
the  consent  of  him  who  bad  established  the 
relation  of  parent  and  was  entitled  to  have 
custody  of  her.  The  most  that  may  be  said 
under  this  evidence  in  favor  of  the  position 
of  defendant  is  that  the  relation  of  master 
and  servant  existed  between  her  and  plain- 
tiff. The  rale  obtaining  in  this  state  Is  that 
a  master  has  no  authority  to  chastise  his 
servant,  no  matter  how  flagrant  bis  violation 
of  duty  may  be.  2  Am.  &  Bug.  Ekicya  of 
Law  (2d  Ed.)  966. 

[S]  There  is  no  error  in  the  instruction, 
nor  do  we  find  any  in  another  instruction 
given  at  the  request  of  plaintiff  wliich  is  bas- 
ed on  the  idea  that  if  plaintiff's  grand- 
father bad  agreed  to  give  defendant  the  cus- 
tody of  the  child  during  her  minority  be  bad 
a  right  to  revoke  the  agreement  Except 
as  modified  by  statute,  the  general  rule  is 
that  a  parent  cannot  Irrevocably  divest  him- 
self of  the  right  of  custody  over  his  minor 
child.  Despite  his  contract  to  that  effect, 
the  parent  will  be  allowed  to  recall  the 
right  where  the  welfare  of  the  child  thus 
would  be  promoted.  Weir  v.  Marley,  99  Mo. 
4S4,  12  S.  W.  798,  6  li.  R.  A.  672 ;  Matter  of 
Berenice  S.  Scarritt,  76  Mo.  loc.  cit.  584,  43 
Am.  Rep.  768;  Matter  of  Clements,  78  Mo. 
352.  And  this  rule  applies  to  one  who  stands 
in  loco  parentis.  21  Am.  &  Eng.  Encyc.  of 
Law  (2d  Ed.)  1039. 

[6]  Other  instructions  given  at  the  request 
of  plaintiff  present  the  issue  to  the  Jury  of 
whether  the  punishment  given  plaintiff  was 
so  unreasonable,  cruel,  and  excessive  as  to 
constitute  an  assault  regardless  of  the  na- 
ture of  the  relationship  of  the  parties.  We 
find  the  law  properly  declared  in  these  in- 
structions. One  who  assumes  to  take  the 
place  of  a  parent  has  a  right  to  inflict  rea- 
sonable corporal  punishment  for  misconduct 
of  the  child,  but  he  has  no  right  to  subject 
the  child  to  inhuman,  unusual,  and  torturing 
castigadon,  and  if  he  does  he  becomes  liable 
to  answer  to  the  child  in  damages  as  for  a 
mallcions  assault  Haycraft  v.  Origsby,  88 
Mo.  App.  354.  The  evidence  shows  beyond 
question  that  defendant,  in  her  furious 
wrath  over  what  amounted  to  nothing  more 
than  a  breach  of  decorum,  subjected  the 
child  to  an  unusual  form  of  punishment  of 
such  severity  and  brutality  as  to  shock  the 
conscience  of  any  reasonable  and  humane  per- 
son. State  V.  Koonse,  123  Mo.  App.  655,  101 
&  W.  139.  The  assault  was  wicked  and 
criminal,  and,  assuming  that  defendant 
stood  in  the  relation  of  a  parent  to  plaintiff, 
she  should  answer  for  the  damages  resulting 
from  snch   excessive   punishment 


[7]  Claim  ]a  made  that  the  verdict  as  to 
actual  damages  Is  excessive;  In  such  cases 
juries  are  allowed  a  wide  discretion  in  the 
assessmoit  of  damages  and  are  entitled  to 
take  into  consideration,  as  elements  of  the 
plaintifTs  damage,  the  physical  and  mental 
pain  and  suffering  and  the  humiliation  re- 
sulting from  the  assault  Considering  all  of 
the  facts  and  drcumstances  of  the  case  and 
giving  due  effect  to  the  rules  we  have  stated, 
we  think  the  verdict  is  too  large,  and  that 
the  ends  of  justice  would  be  better  served  by 
compelling  a  remittitur  of  $200  and  taxing 
the  costs  of  the  appeal  against  the  defendant 
Accordingly,  the  judgment  will  be  affirmed 
on  condition  that  within  10  days  the  plaintiff 
shall  enter  a  remittitur  in  the  amount  stated, 
and  the  costs  of  the  appeal  will  be  taxed 
against  the  defendant 

It  is  so  ordered.    All  concur. 


JOSEPHS  T.  BBIANT. 
(Supreme  Court  of  Arkansas.     May  6,  1913.) 

1.  EXECUTOBS  AltD    ADiamSTBATOBS   (§    227*) 

—  Claims  Against  Estate  —  Suffioienct 

OF  Claiic. 

A  claim  against  an  estate  recited  that  it 
was  for  legal  services,  rendered  by  claimant  to 
testator  during  hia  lifetime  in  the  suit  for  di- 
vorce in  which  he  was  involved,  said  services 
being  at  his  request,  and  the  account  following 
was  "to  trip  from  H.  to  M.,  and  other  places, 
and  securing  evidence  which  was  used  in  his 
said  suit  for  divorce,  $10,000.  The  proof  will 
show  that  S.  In  his  lifetime,  and  not  long  be- 
fore his  demise,  employed"  claimant  "to  do  cer- 
tain work  and  on  his  own  motion  agreed  to  pay 
her  $10,000."  Eeli,  that  the  statement  of 
claim  was  sufficient  under  Kirby's  Dig.  §  113, 
requiring  claimant  to  present  a  copy  of  the  ac- 
count on  which  the  claim  was  founded,  "setting 
forth  each  item  distinctly  and  the  credits  there- 
of, if  any" ;  the  executor  having  been  informed 
when  the  claim  was  presented  that  the  amount 
was  $10,000,  and  not  having  been  misled  by 
any  deficiency  in  the  claim  in  that  it  was  for 
$10.00  instead  of  $10,000. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  §{  811-818, 
842;  Dec.  Dig.  |  WM 

2.  Witnesses    ({    149*)— Pendeitot— Actions 
Against  Executor. 

Evidence  by  claimant  in  proceedings  to  en- 
force a  claim  against  an  estate  for  legal  serv- 
ices rendered  testator  that  the  estate  owed 
claimant  $10,000,  and  that  no  part  thereof  had 
been  paid,  was  erroneously  admitted  under 
Const  Schedule,  |  2,  prohibiting  either  party  in 
actions  against  an  executor  from  testifying  as 
to  transactions  with  testator;  the  claim  being 
founded  on  an  oral  contract  with  testator  to 
perform  the  services. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  I§  555,  556,  558,  560,  662,  563, 
570,  661,  652;  Dec.  Dig.  %  149.*] 

3.  Contracts  (|  129*)— LEaAurr— Sufpbess- 
INO  Evidence. 

A  contract  to  procure  evidence  for  testator 
to  enable  him  to  win  his  divorce  case,  or  to  se- 
cure possession  of  letters  to  prevent  their  nse 
against  him  as  evidence  therein,  was  illegal  and 
void,  bat  would  be  valid  if  the  contract  did  not 
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contemplate  the  illegal  purpose  of  sappresBinf 
the  letters  or  using  them  to  win  the  case. 

[£d.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  |f  61ft-fl32;  Dec.  Dig.  {  129.»] 

4.  Contracts  (§  129*)— Lkoalitt— Suppbkss- 

IHO  Evidence. 

A  contract  to  get  possession  of  letters  writ- 
ten by  testator  to  prevent  them  from  being  used 
in  a  criminal  prosecution  against  him  tor  un- 
lawfully using  the  mail  would  he  illegal  and 
void,  but  would  be  valid  if  the  contract  was 
merely  to  enable  testator  to  get  the  letters  to 
prevent  them  from  being  onlawfuUy  mailed  to 
another. 

f£d.   Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  {$  616-632;  Dec  Dig.  |  129.*] 
6.  Tbial    (S    253*)- Inbtbuctionb— Ignoeing 

Issues. 

On  a  claim  against  an  estate  for  services 
rendered  testator  by  procuring  certain  letters 
written  by  him,  the  court  instructed  that,  if 
plaintiff  and  testator  made  a  contract  by  which 
plaintiff  was  employed  to  procure  letters  writ- 
ten by  testator,  and  that  such  letters  were  not 
evidence  in  any  suit,  or  were  not  to  be  used  as 
such  in  any  suit  in  which  testator  was  interest- 
ed, and  pursuant  to  the  contract  plaintiff  per- 
formed such  services,  plaintiff  could  recover. 
Held,  that  the  instruction  was  erroneous  for 
ignoring  evidence  that  the  contract  included  the 
procurement  of  other  evidence  by  plaintiff  to 
enable  testator  to  win  his  divorce  suit 

[Ed.  Note. — For  other  cases,  see  TriaL  Cent 
Dig.  K  613-623;    Dec.  Dig.  f  253.*] 

e.   GONTBACIS  ({  106*)— LBOALITT— VlOLATIOR 

OF  Law. 

A  contract  between  plaintiff  and  testator, 
by  which  plaintiff  was  required  to  procure  cer- 
tain letters  written  by  testator  and  return  them 
to  him,  was  not  illegal,  if  otherwise  valid,  be- 
cause it  was  agreed  that  they  should  be  trans- 
mitted through  the  mails,  when  they  were  in 
fact  nonmailable  under  the  federal  statutes. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  H  478,  480-497;  Dec.  Dig.  i  105.*] 

Appeal  from  Circuit  Court,  Lawrence  Coun- 
ty:   B.  E.  Jeffery,  Judge. 

Action  by  Mra.  Hal  Brlant  against  Louis 
Josephs,  Executor.  From  a  Judgment  for 
plaindfT,  defendant  appeals.  Reversed  and 
remanded  for  new  trial. 

H.  L.  Ponder,  of  Walnut  Ridge,  and  Stuck- 
ey  &  Stuckey  and  Campbell  &  Suits,  all  of 
Newport,  for  appellant  L.  C.  Going,  of  Har- 
ilsbnrg,  for  appellee. 

HcCULLOCH,  a  J.  AppellanfB  testator, 
A.  W.  Sblrey,  lived  at  Mintum,  Lawrence 
county,  Ark.,  and  was  assassinated  in  March, 
1910,  and  appellant  qualified  as  executor  of 
bis  last  will  and  testament  Appellee,  Mai 
Briant,  presented  to  the  executor  an  authen- 
ticated-claim  against  the  estate  for  the  sum 
of  $10,000,  for  services  alleged  to  have  been 
performed  by  her  for  decedent  under  a  ver- 
bal contract  with  him. 

The  claim  was-  presented  In  the  following 
form: 

"Mrs.  Mai  Briant  Account,  v.  The  A  W. 
Sblrey  Estate.  To  legal  services  rendered  to 
tlie  said  A.  W.  Sblrey  during  his  lifetime  in 
the  suit  for  divorce  in  which  he  was  involv- 
ed, said  services  being  rendered  at  his  re- 
quest and  solicitations. 


"Account 

"To  trip  from  Hope  to  Mintam,  Jonesboro 
and  other  places  and  securing  evidence  which 
was  used  in  his  said  suit  for  divorce  $10,000 

"The  proof  will  show  that  Sblrey  in  tiis 
lifetime  and  not  long  before  his  demise  em- 
ployed Mrs.  Briant  to  do  certain  work  and  on 
his  own  motion  agreed  to  pay  her.  .$10,000" 

Then  follows  an  authenticating  affidavit 
duly  made  before  a  -notary  public. 

Tlie  executor  declined  to  allow  the  claim, 
and  It  was  presented  to  the  probate  court  for 
allowance.  On  appeal  to  the  circuit  court 
from  the  Judgment  of  the  probate  court,  the 
cause  was  tried  before  a  Jury,  and.  the  trial 
resulted  in  a  verdict  in  favor  of  appellee  for 
the  full  amount  of  the  claim. 

The  evidence  tends  to  show  that  A  W. 
Shlrey  was  an  illiterate  man  of  many  eccen- 
tricities. He  belonged  to  that  religious  sect 
or  cult  commonly  known  as  Spiritualists,  and 
was  often  made  the  prey  of  those  who  were 
disposed  to  take  advantage  of  his  credulity 
by  offering  aid  to  hiui  in  his  varied  and  ex- 
tensive bu&iness  transactions  and  litigations. 
He  had  been  married  several  times,  and  at 
the  time  of  the  transactions  Involved  in  this 
controversy  was  living  separate  and  apart 
from  his  wife,  a  yoimg  woman  whom  he  had 
married  after  be  became  an  old  man.  A  di- 
vorce suit  bad  been  pending  between  the  two, 
which  bad  resulted  in  the  court  refusing  to 
grant  a  divorce  at  the  request  of  either  par- 
ty, and  there  is  evidence  tending  to  show 
that  he  contemplated  renewing  the  suit. 

The  claimant,  Mrs.  Briant,  was  Sbirey's 
grandnlece,  and  the  testimony  wbiob  she 
adduced  shows  that  she  was  a  favorite  with 
him,  often  visiting  bis  house,  accompanied 
by  ber  daughter,  a  small  child.  She  former- 
ly resided  at  Harrisburg,  Ark.,  but  at  the 
time  of  these  transactions  she  was  living  at 
Hope.  She  introduced  in  evidence  the  fol- 
lowing- letters,  which  the  testimony  tends  to 
show  were  written  to  ber  by  Mr.  Sblrey: 

"A.  W.  Shlrey,  Mintuin,  Arkansas. 

"General  Mercbandlsek 
"Dear  Sweet  Niece  May. 

"I  send  you  $20.00  come  if  yon  will  Try 
what  1  wrote  you  i  will  pay  you  $5000.00 
fore  your  services  And  if  you  succees  i  Will 
pay  you  double  That  It  Is  not  A  big  fee 
fore  I  have  paid  that  much  before.  I  Hope 
the  dr.  Will  not  care  fore  helping  Me  any 
Thing  you  want  To  write  since  your  Elnltils 
and  There  will  be  no  Danger  I  lookk  fore  you 
at  Onct  Bring  Hortence  to  i  love  Her  like 
you. 

"Yours  truly,  A  W.  Shlrey." 

"Mintum,  Arkansas,  Sept  15,  1909. 
"A.  W.  Shlrey 

"General  Merchandise. 
"Dear  May 

"I  Received  yours  of  the  8.  I  have  been 
out  on  the  Fars,  Estimating  The  crops  For 
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About  A  Week  past  Is  why  I  did  not 
Acknowledge  Receipt  of  your  letter  sooner. 
If  It  will  not  In  conrenience  Yon  wUl  be  glad 
to  baTO  you  Call  Maba  Hortence  Can  ESat  ont 
of  the  Skillet  A  time  or  two  If  she  StUl 
likes  it  I  want  to  settl  with  you  wben  you 
can  come.  We  find  that  the  cotton  here  will 
average  no  more  than  7L  OR800  lb.  The 
come  is  AN  average  Crop. 

"A.  W.  Shlrey." 

"Mlntum,  Arkansas,  Dec.  23,  1900. 
"A.  W.  Shirey, 

"Oeneral  Merchandise. 
"Dear  niece 

"I  did,  want  you  to  com  and  8i)end  Christ- 
mad  with  me  So  we  could  fix  qp  Business  but 
i  am  afrade  it  will  not  besafe  For  you  to 
come,  it  Greavs  my  soule  That  I  am  fixed  as 
I  Am  but  it  Seams  to  be  my  Destiny  It  may 
End  some  Time  if  It  dont  1  Will  hoi>e  you  are 
always  Comefortable  and  hapy  If  i  go  first 
you  will  not  want  fore  nothing  fore  you  nd 
hortence  you  Are  Like  my  children  jou  Did 
what  no  lawyer  could  or  would  doe  for  He  It 
is  worth  more  Than  I  tole  you  1  Would  pay, 
Mabe  you  can  Meet  Me  in  St  Louis  when  i 
go  to  buy  spring  Goods  and  we  can  settle  then, 
I  Will  give  you  $5000.00  Then  any  way  and 
mabe  can  pay  you  the  other  5000.00  too  I 
mean  fore  to  pay  much  More  than  This  when 
my  truble  Ends  The  more  happiness  In  the 
world  The  Better  it  is  fore  the  World  and  all 
in  it 

"Your  truly,  A.  W.  Shirey." 

The  first  of  the  letters,  including  the  sig- 
nature, was  typewritten,  but  there  was  some 
evidence  tending  to  show  that  it  was  vrrit- 
ten  on  letter  paper  commonly  used  by  htm, 
and  was  probably  his  letter. 

Other  testimony  introduced  tends  to  show 
that  prior  to  this  time  Mr.  Shirey  had  con- 
sulted a  woman  who  claimed  to  be  an  adept 
in  the  art  of  fortune  telUug  or  clairvoyance, 
and  that  she  had  induced  him  to  write 
letters,  addressed  to  his  wife,  which  con- 
tained profane,  abusive,  and  threatening  lan- 
guage. These  letters  were  turned  over  to 
the  woman  for  the  pretended  purpose  of 
showing  to  Shlrey's  wife  to  Induce  or  coerce 
her  into  a  compromise.  The  letters  remained 
in  the  possession  of  the  clairvoyant,  who  re- 
sided at  Little  Bock,  and  the  theory  of  ap- 
pellee is  that  the  service  to  be  performed 
by  her,  in  consideration  of  payment  of  $10,- 
000,  was  the  procurement  of  the  letters  from 
the  woman  and  their  return  to  Shirey.  She 
testified  that  she  met  the  woman  In  Little 
Rock  by  appointment,  and  finally  Induced 
her  to  i>art  with  the  letters  in  consideration 
of  the  payment  of  the  sum  of  $50,  and  that 
she  (appellee)  returned  the  letters  to  Shirey 
by  mail  from  Little  Bock. 

Appellee  introduced  as  a  witness  her 
daughter,  who  was  12  years  old  at  the  time 
of  the  trial,  and  about  9  years  old  at  the 
time  of  the  transaction  under  investigation. 


The  child  testified,  in  substance,  that  she  ac- 
companied her  mother  to  Mintum  for  the 
purpose  of  visiting  her  uncle  in  the  spring 
of  the  year  1909,  and  that  she  was  present 
at  a  conversation  between  the  two  in  which 
an  agreement  was  entered  into  whereby  her 
uncle,  Mr.  Shirey,  was  to  pay  appellee  the 
sum  of  $10,000  to  get  the  letters  back  from 
Madam  Rupert  and  return  them  to  him,  and 
to  get  other  evidence  for  him  to  be  used  in 
his  divorce  easel  She  testified  that  the  let- 
ters were  to  be  used  as  evidence  in  the  di- 
vorce case,  and  that  the  agreement  was  that 
her  mother  was  to  procure  the  evidence  to  win 
the  divorce  case.  She  also  testified  that  she 
accompanied  her  mother  on  a  trip  to  Jones- 
boro  and  heard  her  and  Shirey  talk  about 
getting  evidence  to  win  his  case.  The  testi- 
mony of  the  child  Is  copied  voluminously  in 
the  record  and  is  to'  some  extent  contradicto- 
ry, but  she  distinctly  stated  that  the  letters 
to  be  procured  were  to  be  used  as  evidence  in 
the  divorce  case,  and  that  according  to  the 
conversation  she  beard  between  them  her 
mother  was  to  procure  for  her  uncle  evidence 
to  win  his  divorce  case.  " 

Another  witness  introduced  by  appellee 
testified  that  he  had  a  conversation  with  Mr. 
Shirey,  in  which  the  latter  told  him  that 
he  would  employ  appellee  to  get  the  letters 
back  from  Madam  Bupert  and  that  he  lat- 
er told  witness  that  appellee  had  gotten 
the  letters  and  returned  them  to  him;  that 
the  letters,  if  used  against  him  in  the  divorce 
case,  would  prevent  him  from  getting  a  di- 
vorce, and  that  he  wanted  to  get  the  letters 
back  in  his  possession. 

Still  another  witness  introduced  by  appel- 
lee testified  to  conversations  with  Shirey,  in 
which  the  latter  told  him  that  he  had  em- 
ployed appellee  to  get  the  letters  back  from 
Madam  Bnpert  and  was  going  to  pay  her 
well;  that  if  she  did  not  accomplish  the  things 
he  had  asked  her  to  do  he  (Shirey)  would  be 
ruined,  and  afterwards  Shirey  stated  to  him 
that  he  had  gotten  the  letters,  and  he  was 
going  to  pay  appellee  well  for  the  work. 

The  court  permitted  appellee  to  testify, 
over  appellant's  objection,  as  follows:  "Q. 
How  much,  if  anything,  does  the  estate  of  A. 
W.  Shirey  owe  you?  A.  Ten  thousand  dol- 
lars. Q.  Has  any  portion  of  it  been  paid? 
A.  None  whatever,  no,  sir."  After  the  case 
had  been  closed  by  both  sides,  appellee  was  re- 
called to  the  witness  stand,  and  over  appel- 
lant's objection  permitted  to  testify  as  fol- 
lows: "Q.  Did  you  procure  any  evidence  to 
be  used  in  any  contemplated  suit?  A.  I 
never  procured  any  evidence  to  be  used  in 
any  suit  whatever,  pending  or  to  be  brought" 

[1]  It  is  insisted,  in  the  first  place,  that 
the  account  presented  to  the  executor  was  not 
sufiiciently  specific,  and  that  the  evidence 
does  not  bring  the  claim  within  the  terms 
named  therein.  It  is  also  argued  that  on 
account  of  the  punctuation,  the  amount  Is 
stated  In   the  claim  as   $10.00,  instead  of 
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$10,000.00,  as  now  contended,  and  that  there 
could  be  no  recovery  beyond  the  former 
amount  The  statute  concerning  the  presen- 
tation of  claims  against  the  estates  of  de- 
ceased persons  only  requires  the  claimant, 
vrhere  the  claim  Is  founded  on  an  account, 
to  present  a  copy  of  the  account,  "setting 
forth  each  Item  distinctly  and  the  credits 
thereon,  If  any."  Klrby's  Digest,  {  113. 
Written  pleadings,  in  the  strict  sense  of  the 
word,  are  not  required,  and  It  is  sufficient  if 
the  Items  of  the  account  be  stated  in  general 
terms.  There  is  no  controversy  that  the 
executor  was  Informed,  at  the  time  of  the 
presentation  of  the  claim,  that  the  sum  of 
910,000  was  demanded,  and  there  is  no  indi- 
cation that  the  executor  was  misled,  either 
at  that  time  or  at  the  trial,  to  the  prejudice 
of  the  case;  in  other  words,  there  was  suffi- 
cient to  apprise  the  executor  and  his  counsel 
of  the  nature  of  the  claim  presented  against 
the  estate,  and  our  conclusion  is  tliat  the  ac- 
count as  presented  was  sufficient  to  let  In 
proof  of  services  of  the  nature  indicated  by 
the  testimony  of  the  witnesses  who  were  in- 
troduced In  the  case. 

[2]  The  rulings  of  the  court  in  permitting 
appellee  to  testify  as  above  Indicated  were 
clearly  erroneous  and  call  for  a  reversal  of 
the  case.  Appellee  based  her  claim  upon  an 
oral  contract,  which  she  undertook  to  estab- 
lish by  certain  letters  alleged  to  have  been 
written  by  Mr.  Shirey,  by  the  testimony  of 
her  daughter  concerning  a  conversation  be- 
tween appellee  and  Shirey,  and  by  the  testi- 
mony of  other  witnesses  concerning  state- 
ments alleged  to  have  been  made  to  them  by 
Shirey,  In  which  he  stated  that  he  had  en- 
gaged appellee  to  do  certain  things  and  agreed 
to  pay  her  well  for  the  service,  or  would  do 
so.  Appellee  sued  upon  the  alleged  contract 
for  the  specific  amount  which  she  claimed 
that  Shirey  bad  agreed  to  pay  her.  The 
issue  in  the  case  was  whether  or  not  such 
an  agreement  had  been  entered  Into,  and 
tbe  only  force  which  her  testimony  could 
have  had  before  the  Jury  would  have  been 
to  establish  the  fact  that  Shirey  owed  her 
the  sum  of  $10,000  upon  contract  for  the 
services  which  she  alleged  that  she  had  per- 
formed for  him.  Her  testimony  was  of  a 
negative  character,  but  its  direct  t^dency 
was  to  establish  the  fact  that  Shirey  had 
contracted  to  pay  her  the  sum  named  for  cer- 
tain services,  and  that  he  had  failed  to  do  so. 
This  was  clearly  incompetent  under  the  pro- 
vision of  our  Constitution  which  prohibits 
either  party,  in  actions  by  or  against  execu- 
tors, or  administrators,  or  guardians,  from 
testifying  against  the  other  "as  to  any  trans- 
actions with  or  statements  of  the  testator, 
intestate  or  ward."  Section  2,  Schedule  to 
Constitution. 

Under  the  rule  announced  in  tbe  following 
cases  tbe  testimony  clearly  related  to  a  trans- 
action with  the  decedent,  and  appellee  was 
Incompetent  as  a  witness  to  testify  concern- 


ing the  same:  Gist  ▼.  Gans,  30  Ark.  285; 
Cash  V.  Klrkham,  67  Ark.  318,  66  S.  W.  18; 
Jarvls  V.  Andrews,  80  Ark.  277,  96  S.  W. 
1064;  Williams  v.  Walden,  82  Ark.  136,  100 
S.  W.  898. 

In  Gist  ▼.  Gans,  supra.  It  was  held  that  the 
plaintlfr  in  a  suit  on  a  note  against  the  es- 
tate of  a  decedent  was  incompetent  as  a  wit- 
ness to  prove  that  at  the  time  the  note 
was  executed  by  deceased  it  contained  certain 
words  found  therein  when  presented  at  the 
trial.  The  court  s^id :  "The  execution  of  the 
note  by  the  deceased  to  the  plaintiff  was  a 
transaction  between  them,  and  whether  the 
note  did  or  did  not  contain  the  words  'when 
called  on'  at  the  time  it  was  executed  was  a 
material  element  of  that  transaction,  and  we 
think  it  was  incompetent  for  the  plaintiff  to 
testify  in  effect,  as  he  was  permitted  to  do, 
that  these  words  were  in  the  note  when  it 
was  executed." 

In  Jarvls  t.  Andrews,  supra,  the  testimony 
of  one  of  the  parties  was  offered  to  show  that 
he  did  not  execute  and  deliver  the  promis- 
sory note  in  controversy,  and  in  disposing  of 
the  question  of  the  competency  of  the  wit- 
ness, the  court  said:  "Testimony  negativing 
the  existence  of  a  transaction  in  issue  is  as 
much  within  the  inhibition  as  testimony 
affirming  the  existence  of  the  transaction. 
The  testimony  was  properly  rejected." 

The  principles  of  law  which  control  In  this 
case  are  clearly  set  forth  in  the  recent  case 
of  Neece  v.  Joseph,  95  Ark.  552,  129  S.  W. 
797,  80  L.  R.  A.  (N.  S.)  278,  Ann.  Cas.  1912A, 
655,  which  involved  a  very  similar  question, 
and  also  involved  a  claim  against  the  estate 
of  Shirey.  We  held  in  the  case  (quoting  the 
syllabus)  tliat  "a  contract  is  void  as  against 
public  policy  by  which  one  of  the  parties 
agrees  to  secure  such  testimony  as  will  enable 
the  other  to  win  an  existing  or  contemplated 
suit."  It  was  pointed  out  in  that  case  that 
it  was  not  unlawful  to  enter  Into  a  contract 
to  obtain  evidence  In  a  lawsuit,  but  the 
illegality  consisted  of  a  provision  that  the 
evidence  "to  be  procured  should  be  of  a  given 
state  of  facts,  of  a  tendency  to  enable  defend- 
ant to  win  his  suit."  In  other  words,  it  was 
held  that  an  undertaking  to  procure  evidence 
in  a  case  could  be  tbe  subject-matter  of  a 
valid  contract,  but  that  a  contract  to  procure 
testimony  of  a  certain  nature,  or  to  establish 
a  certain  issue,  was  contrary  to  public  policy 
and  void.   . 

There  are  other  decisions  of  this  court 
illustrating  the  invalidity  of  contracts  for 
unlawful  or  Immoral  purposes.  Mendel  & 
Bro.  V.  Da  vies,  46  Ark.  420;  Carey  v.  Wat- 
kins,  97  Ark.  153,  133  S.  W.  1016;  Bager  v. 
Jouesboro,  Lake  City  &  Eastern  Express  Co., 
147  S.  W.  60. 

In  Mendel  &  Bro.  v.  Davles,  supra,  the  court 
concisely  stated  the  rule :  "Where  the  ground 
of  a  promise  on  one  part,  or  the  thing  prom- 
ised to  be  done  on  the  other  part,  Is  unlawful. 
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the  courts  wlU  not  enforce  the  contract  for 
either  party." 

[3]  Applying  that  principle  to  this  case.  If, 
as  the  testimony  shows,  the  appellee,  Mrs. 
Brian  t,  entered  into  a  contract  with  Shirey 
to  procure  evidence  to  win  bis  divorce  case 
or  to  secure  the  possession  of  the  letters  for 
the  purpose  of  preventing  their  use  against 
him  as'  testimony  in  the  divorce  case,  the 
contract  was  illegal  and  void  and  cannot 
be  recovered  upon.  If,  on  the  other  hand, 
the  procurement  of  the  letters  was  the  only 
service  to  be  performed  by  her,  and  she 
was  unaware  of  any  unlawful  or  immoral 
purpose  on  the  part  of  Shirey  in  obtaining 
possession  of  the  letters,  and  undertook  for  a 
consideration  to  obtain  possession  of -the  let- 
ters which  he  had  written  and  delivered  to 
Madam  Rupert,  then  the  contract  was  not  il- 
legal. In  other  words,  if  the  only  purpose  was 
to  recover  the  letters  without  any  design  on 
his  part,  known  to  her,  to  suppress  them,  and 
if  the  agreement  did  not  embrace  an  under- 
taking to  procure  evidence  to  win  the  divorce 
case,  then  it  was  a  valid  contract. 

[4]  There  is  some  testimony  indicating  that 
Shirey  feared  that  the  letters  might  be  used 
in  a  criminal  prosecution  against  him  for 
unlawful  use  of  the  malls,  and  if  it  was 
shown  that  It  was  his  purpose  to  get  pos- 
session of  the  letters  to  suppress  them  as 
evidence,  and  that  appellee  was  aware  of 
and  participated  in  that  design,  then  the 
contract  would  be  void.  But  if  Shirey  mere- 
ly endeavored  to  get  the  letters  back  to  pre- 
vent them  being  unlawfully  mailed  to  his 
wife,  then  it  would  be  an  innocent  design, 
and  would  not  avoid  the  contract  The 
only  witness  introduced  by  appellee  to  estab- 
lish her  claim,  who  testified  directly  concern- 
ing the  details  of  the  contract,  that  is  to  say, 
her  daughter,  testified  that  the  agreement 
was  that  she  was  to  procure  the  letters  and 
other  evidence  that  would  "win  the  divorce 
case."  The  testimony  of  other  witnesses, 
which  related  to  conversations  with  Shirey, 
was  to  the  effect  that  he  procured  the  letters 
in  order  to  prevent  them  being  used  against 
him  in  the  divorce  case.  In  fact,  the  let- 
ters were  of  no  value,  intrinsically,  and  the 
only  reasonable  inference  from  the  testimony 
Is  that  the  purxMse  in  procuring  them  was  to 
suppress  them.  In  that  state  of  the  record 
we  cannot  permit  the  verdict  to  stand. 

[S]  GThere  are  other  errors  In  giving  and 
refusing  instructions  to  which  attention 
should  be  called.  Instruction  No.  8,  given 
at  the  instance  of  appellee,  reads  as  follows: 
"If  yon  find  from  a  preponderance  of  the 
evidence  that  plaintiff  and  A.  W.  Shirey  en- 
tered into  a  contract  by  the  terms  of  which 
plaintiff  was  employed  to  procure  letters  writ- 
ten by  the  said  A.  W.  Shirey,  and  you  fur- 
ther find  from  a  preponderance  of  the  evi- 
dence that  said  letters  were  not  evidence  in 
any  suit,  or  were  not  to  be  used  as  evidence 
in  any  suit  in  which  the  said  A.  W.  Shirey 


was  interested  or  was  to  become  lnter> 
ested,  and  that  in  pursuance  of  said  con- 
tract, plaintiff  performed  the  service  for 
which  she  was  employed,  and  that  said 
Shirey  agreed  to  pay  her  for  such  serv- 
ice, then  your  verdict  should  be  for  the  plain- 
tiff." This  instruction  was  erroneous  In  ig- 
noring the  testimony  of  appellee's  child,  to 
the  effect  that  the  contract  included  the  pro- 
curement of  other  evidence  to  win  the  di- 
vorce case.  She  testified  tliat  such  was  the 
contract,  and  that  her  mother  went  to  Jones- 
boro  and  procured  the  testimony  of  certain 
witnesses,  which  she  reported  to  Shirey,  who 
said  it  was  sufficient  to  win  his  case.  It  is 
true  that  another  instruction  was  given,  at 
the  instance  of  the  plaintiff,  which  was  per- 
haps more  liberal  towards  appellant  in  stat- 
ing the  law  as  to  void  contracts  than  is  jus- 
tified; but  the  two  instructions  were  con- 
flicting, and  were  calculated  to  mislead  the 
Jury.  The  instmctlon  Just  quoted  directed 
the  attention  of  the  Jury  to  the  sole  Ques- 
tion of  the  procurement  of  the  letters  and, 
as  before  stated,  entirely  ignored  other  tes- 
timony in  the  record  which  tended  to  show 
that  there  was  an  agreement,  covered  by  the 
consideration  involved  in  this  suit,  to  pro- 
cure testimony  with  which  the  divorce  suit 
was  to  be  won. 

The  following  instructions  requested  by  ap- 
pellant were  concise  statements  of  the  law 
applicable  to  the  case,  and  should  have  been 
given: 

"(7)  A  contract  is  void  as  against  public 
policy  by  which  one  of  the  parties  thereto 
agrees  to  secure  such  testimony  as  will  en- 
able the  other  to  win  a  contemplated  suit 

"(8)  A  contract  is  void  as  against  public 
policy  by  which  one  of  the  parties  agrees 
to  suppress  or  conceal,  or  enable  another  to 
suppress  or  conceal,  testimony  as  to  the  ex- 
istence of  facts  or  letters,  papers,  or  docu- 
ments  material  to  a   contemplated  suit" 

There  is  another  feature  of  the  case  which 
learned  counsel  tor  appellant  insist  is  fatal 
to  the  correctness  of  the  Judgment,  and  argue 
that  the  cause  should  be  dismissed,  because 
the  facts  are  undisputed  as  to  that  feature. 
Appellee  testified  that  she  sent  the  letters 
back  to  Shirey  by  mail,  and  that  this  was 
done  by  his  direction.  The  contention  of  ap- 
pellant is  that  her  undisputed  testimony 
shows  that,  as  a  part  of  the  contract  she 
was  to  make  nse  of  the  mails  for  the  purpose 
of  delivering  the  letters  to  Shirey  when  se- 
cured from  the  clairvoyant,  and  that  as  the 
letters  constituted  nonmailable  matter,  it 
necessarily  rendered  the  contract  void.  In 
the  first  place,  we  are  unable  to  say  that 
the  testimony  of  appellee  shows  indisputably 
that  tills  was  a  part  of  the  contract  nor 
does  it  show  that  the  letters  were  nonmail- 
able. None  of  the  letters  were  read  in  evi- 
dence, but  appellee  undertook  to  state  in  sub- 
stance the  contents  and,  in  doing  so,  said 
that  they  contained  threatening  and  profans 
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language.  The  federal  statnte,  which  is 
said  to  have  been  violated,  prescribes  a  pen- 
alty for  sending  "every  obscene,  lewd,  or 
lascivious,  and  every  filthy,  book,  pamphlet, 
picture,  paper,  letter,  writing,  print,  or  other 
publication  of  an  Indecent  character."  Act 
of  Congress  of  March  4,  1909,  c.  821,  f  211, 
35  St  1129  (U.  S.  Comp.  St  Supp.  1911,  p. 
1651);  Fed.  Stat  Anno.  Supplement  1909, 
p.  462,  §  211.  It  Is  by  no  means  oertain, 
therefore  that  the  language  used  in  the  let- 
ters rendered  them  nonmailable. 

[(]  But  even  if  they  were  nonmailable  and 
it  was  agreed  at  the  time  of  making  the  con- 
tract that  they  should  be  transmitted  through 
the  mails,  we  do  not  regard  that  as  an  es- 
sential part  of  the  contract  so  as  to  invali- 
date it  The  essential  part  of  the  contract 
if  any  such  contract  was,  in  fact,  made,  was 
ta  procure  the  letters  and  return  them  to 
Shlrey,  and  the  method  of  transmission  was 
a  nonessential  part  of  the  contract  and  a 
mere  Incident  to  its  performance.  If  under 
the  contract  as  appellee  attempts  to  estab- 
lish it,  she  bad  obtained  the  letters  and  re- 
turned them  In  some  lawful  manner,  she 
would  have  thereby  earbed  compensation  and 
would  have  been  entitled  to  recover,  even 
though  the.  letters  had  been  returned  In  some 
way  other  than  that  specified.  Of  course 
It  is  possible  to  make  a  contract  whereby 
an  essential  feature  of  it  is  the  transmission 
of  nonmailable  matter  through  the  mails, 
and  that  would  render  the  contract  void ;  but 
we  do  not  think  that  there  is  any  evidence 
here  to  establish  that  feature  as  an  essential 
part  of  the  contract,  and  we  are  therefore 
of  the  opinion  that  there  is  no  reversible 
error  In  the  record  on  that  branch  of  the 
case. 

For  the  errors  Indicated,  the  Judgment  is 
reversed,  aud  the  cause  remanded  for  a  new 
trlaL 


RICHARDS  V.  STATE. 
{Supreme  Court  of  Arkansas.    April  28,  1918.) 

1.  Gband  Jdbt  (§  38*)  —  Pbesence  of  Stk- 
KOOBAPHEB— Effect. 

Though  Kirby's  Dig.  i  2211,  provides  no 
person  except  the  prosecuting  attorney  and  the 
witnesaes  are  permitted. to  be  present  while  the 
grand  jury  are  examining  a  charge,  and  no  one 
•ball  be  present  while  they  are  deliberating  or 
voting  on  a  charge,  it  is  not  ground  for  quash- 
ing the  indictment  that,  while  the  witnesses 
are  being  examined,  a  stenographer,  in  the  em- 
ploy and  under  the  direction  of  the  prosecuting 
attorney,  is  present  taking  down  the  testimony. 
[Ed.  Note. — For  other  cases,  see  Qrand  Jury, 
Cent  Dig.  $  81;  Dec.  Dig.  {  38.*] 

2.  CBmiNAL  Law  (|  169*)— Fobiob  Jbopab- 
DT— Collusion. 

A  prosecution  before  a  justice,  being  by 
collusion  and  to  elude  a  prosecution  by  the 
state,  would  not  be  a  bar  to  an  indictment  for 
the  same  offense. 

[Ed.    Note. — For    other    cases,    see    Criminal 
Law,  Cent.  Dig.  |  290;  Dec.  Dig.  f  169.*] 


3.  Cbiuinal  Law  (!  880*)— Fobuxb  Jkofab- 

DY— BUBDKN    OF    PbOOF. 

One  under  his  plea  of  former  conviction 
has  the  burden  of  proof  that  the  offense  charg- 
ed is  the  same  as  that  for  which  he  had  been 
convicted. 

[Ed.  Note.— For  oilier  cases,  see  Criminal 
Law,  Cent  Dig.  §  721;  Dec.  Dig.  §  330.*] 

Appeal  from  Circuit  Court  Clay  County; 
W.  J.  Driver,  Judge. 

George  P.  Richards  was  convicted  of  gam- 
ing, and  appeals.    AflSrmed. 

J.  L.  Taylor  and  P.  G.  Taylor,  both  of 
Corning,  for  appellant  Wm.  L.  Moose,  Atty. 
Gen.,  and  Jno.  P.  Streepey,  Asst  Atty.  Gen., 
for  the  State. 


KIRBY,  J.  [1]  This  appeal  comes  from  a 
judgment  of  conviction  upon  an  Indictment 
for  gaming.  Appellant  moved  to  quash  the 
indictment  because  of  the  presence  of  a 
stranger  in  the  grand  jury  room  during  the 
examination  of  the  charge  against  him,  and 
pleaded  former  conviction  on  the  trlaL  The 
testimony  shows  that  Arthur  Dunnaway  was 
employed  by  the  prosecuting  attorney  of  the 
district  as  a  stenographer  and  was  present 
to  take  down  the  testimony  of  the  witnesses 
before  the  grand  jury  and  report  It  to  bim, 
and  instructed  that  he  should  not  be  present 
while  the  grand  jury  was  deliberating  or  vot- 
ing upon  any  cbarga  The  statute  provides 
that  no  person,  except  the  prosecuting  at- 
torney and  the  witnesses  under  examination, 
is  permitted  to  be  present  while  the  grand 
jury  are  examining  a  charge,  and  no  person 
whatever  shall  be  present  whUe  the  grand 
jury  are  deliberating  or  voting  upon  a 
charge.  Section  2211,  Klrby's  Digest  The 
testimony  shows  that  Dunnaway  was  present 
in  the  grand  jury  room  in  the  employ  aud 
under  the  direction  of  the  prosecuting  attor- 
ney and  took  in  shorthand  the  testimony  of 
the  prosecuting  witness,  who  stated  that  he 
saw  the  young  man  in  the  grand  jury  room, 
but  that  be  did  not  bear  bim  say  anything  or 
see  him  do  anything  but  make  notes  of  the 
testimony  as  a  stenographer  would  do.  He 
was  not  the  deputy  of  the  prosecuting  attor- 
ney, but  was  present  under  his  direction  and 
acting  for  him,  taking  the  entire  testimony 
of  the  witnesses  that  the  prosecuting  attor- 
ney might  be  fully  advised  of  the  proof  upon 
the  charge.  It  Is  not  contended  that  he  was 
present  when  the  grand  jury  were  deliberat- 
ing or  voting  on  the  charge;  nor  does  it  ap- 
pear that  anything  was  said  or  done  by  him 
calculated  to  in  any  way  influence  the  grand 
jury. 

If  It  is  desirable  that  the  testimony  of  wit- 
nesses before  the  grand  jury  be  taken  in 
shorthand  and  reported  in  full  to  the  prose- 
cuting attorney  in  order  to  further  the  ends 
of  Justice,  it  would  be  better  done  by  a  ste- 
nographer authorized  by  law  to  take  such 
testimony  and  acting  under  the  sanctity  of 


*7or  otbar  easaa  see  sam*  topic  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Series  As  Rep'r  Indexes 
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an  oath  not  to  disclose  any  of  the  secrets 
thereof,  still  we  do  not  think  under  the  cir- 
cumstances of  this  case  that  the  court  erred 
In  overruling  the  motion  to  quash  the  indict- 
ment because  of  his  presence  In  the  grand 
Jury  room  during  the  examination  of  witness- 
es In  the  capacity  in  which  he  was  acting ;  it 
not  appearing  that  he  was  present  while  the 
grand  jury  was  deliberating  or  voting  on  the 
charge.  Bennett  v.  State,  62  Ark.  535,  36  S. 
W.  947;  Wilfong  v.  State,  96  Ark.  628,  132 
S.  W.  928. 

[2]  It  is  next  contended  that  the  plea  of 
former  conviction  should  have  been  sustain- 
ed. O^e  indictment  was  returned  on  the  23d 
day  of  January,  1913,  and  charged  the  ap- 
pellant with  the  offense  committed  as  of 
about  June  1,  1912.  The  plea  of  former  con- 
viction states  that  he  was  on  the  15th  day 
of  December,  1912,  convicted  of  the  same 
offense  before  the  justice  of  the  peace,  who 
had  jurisdiction,  and  fined  the  sum  of  $10; 
a  certified  copy  of  the  judgment  of  convic- 
tion being  attached  to  the  plea  which  further 
recited:  "That  on  the  same  day  he  entered 
pleas  of  guilty  for  gaming  11  other  times  be- 
fore said  justice  of  the  peace,  and  that  the 
cases  thereby  made  are  now  pending  before 
him."  The  testimony  shows  that  appellant 
went  to  the  justice  of  the  peace  and  pleaded 
guilty  and  paid  the  constable  a  fine  of  $10 ; 
that  he  was  under  the  impression  that  he 
pleaded  guilty  for  gaming  12  times,  and  said 
to  the  justice,  "Tou  fine  vs  in  the  case  in 
which  you  think  we  are  guilty ;  we  are  not 
guilty  in  all  of  these,  but  will  leave  it  up  to 
you."  He  stated  further  that  he  had  under- 
stood that  a  certain  man  in  the  town  was 
not  friendly  to  him  and  would  report  him  to 
the  grand  jury,  and  he  went  to  the  gentlemen 
that  were  implicated  with  him  and  said  to 
them,  "The  best  thing  for  us  to  do  is  to 
plead  guilty  and  settle  this;"  and  went  to 
Mr.  Gilbert,  the  justice,  and  told  him  be 
wanted  to  plead  guilty  to  gaming.  The  jus- 
tice testified  that,  the  defendant  entered  a 
plea  of  gaming  more  than  one  game,  and  he 
told  him  he  would  let  him  off  for  one  fine 
this  time,  but  if  he  was  before  him  again  he 
would  fine  him  for  every  offense  and  would 
make  It  stick  too ;  that  he  had  Just  been  ap- 
pointed justice  of  the  peace  and  did  not  have 
books  for  records  and  did  not  enter  the  other 
pleas  of  guilty  on  the  docket  because  he  did 
not  think  there  was  room  for  them ;  that  he 
had  other  cases  pending  and  needed  the 
space  to  enter  up  the  judgments  therein.  No 
session  of  the  court  was  held ;  no  affidavits 
were  filed ;  neither  the  appellant  nor  his  wit- 
nesses were  sworn.  The  Justice  said  further 
that  the  appellant  entered  the  pleas  of  guilty 
to  escape  the  grand  jury  indictment  There 
is  only  shown  to  have  been  one  plea  of  guilty 
and  conviction  thereon,  and  it  was  evidently 
made  with  the  Intention  of  avoiding  or  es- 
caping indictment  by  the  grand  jury  for  a 
similar  charge,  and  it  does  not  appear  that 


this  conviction  was  even  r^ular.  Bradley  v. 
State,  32  Ark.  726. 

The  jury  could  well  liave  found  that  the 
prosecution  before  the  justice  of  the  peace, 
if  it  can  be  called  such,  was  under  clrcnm- 
Btanees  showing  collusion  and  an  Intent  to 
elude  a  prosecution  by  the  state,  and  such  a 
prosecution  would  be  no  bar  to  an  indictment 
for  the  same  offense,  neither  did  the  court 
err  in  giving  instruction  No.  4,  relative  there- 
to; said  instruction  being  a  copy  of  one  ap- 
proved in  State  v.  Caldwell,  70  Ark.  74,  66 
S.  W.  150.  The  facts  in  this  case  are  unlike 
the  cases  of  State  v.  Nunnelly,  43  Ark.  68, 
and  Bryant  v.  State,  72  Ark.  419,  81  S.  W. 
234,  relied  upon  by  appellant.  In  each  of 
those  cases  the  defendant  was  charged  with 
but  one  offense,  and  evidence  relating  to  sev- 
eral different  acts  of  like  kind  during  the 
time  for  which  he  could  have  been  convict- 
ed of  such  offense  was  Introduced  and  no 
election  made  by  the  prosecuting  attorney; 
and,  all  the  offenses  having  been  before  the 
Jury,  he  could  have  been  convicted  of  either 
upon  the  testimony,  and  a  former  conviction 
is  a  bar  to  aU  subsequent  indictments  for 
an  offense  of  which  the  defendant  might 
have  been  convicted  under  the  diarge  and 
testimony  in  the  first  case. 

[3]  Having  Interposed  a  plea  of  former 
conviction  as  a  bar  to  the  prosecution,  the 
burden  of  proof  was  upon  appellant  to  show 
that  the  offense  charged  in  the  indictment 
was  the  same  as  that  for  which  he  had  been 
previously  convicted,  and  this  the  jury  found 
he  failed  to  do.  Jacobs  v.  State,  100  Ark. 
595,  141  S.  W.  489. 

Finding  no  prejudicial  error  in  the  record, 
the  Judgment  Is  afilrmed. 


CALHOUN  COUNTY  BANK  v.  SELLERS 

et  al. 
(Supreme   Court  of  Arkansas.     April  28, 

1913.) 

Mortgages  (S  319*)— Payment— Evidence. 
In  an  action  by  a  bank  to  foreclose  a  mort- 
gage securing  a  note  alleged  to  be  unpaid,  ev- 
idence held  to  show  that  W.,  to  whom  the 
mortgagor  sold  cotton,  intendmg  to  pay  the 
proceeds  to  the  mortgagee  bank,  was  acting 
in  the  purchase  as  president  of  a  mercantile 
company,  also  a  creditor  of  the  mortgagor,  and 
not  as  cashier  of  the  bank,  so  as  not  to  show 
payment  of  the  mortgage. 

[EM.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  §S  856-863,  875,  613,  1366,  1366; 
Dec.  Dig.  i  319.*] 

Appeal  from  Calhoun  Chancery  Court:  C. 
L.  Poole,  Chancellor. 

Action  by  the  Calhoun  County  Bank  against 
J.  H.  Sellers  and  another.  Decree  for  de- 
fendants, and  plaintiff  appeals.  Reversed 
and  remanded,  with  direction  to  enter  judg- 
ment in  favor  of  the  plaintiff. 

On  January  23,  1909-,  the  appellees  execut- 
ed a  mortgage  to  the  appellant  to  secure  a 
note  executed  on  the  same  day  for  $200. 


*For  other  cases  see  same  toplo  and  section  NUMBER  In  Dec  Dig.  &  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 
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This  suit  was  Instituted  by  the  appellant 
against  the  appellees  to  foreclose  the  mort- 
gage; appellant  alleging  that  the  note  was 
due  and  unpaid,  except  certain  credits  as 
indorsed  thereon.  The  appellees  admitted 
the  execution  of  the  note  and  mortgage,  and 
alleged  payment  of  the  same. 

The  testimony  on  behalf  of  the  appellees 
tended  to  prove:  That  they  executed  the 
note  and  mortgage  in  suit,  including  in  the 
mortgage  certain  lands  and  personal  prop- 
erty, and,  among  other  things,  the  cotton 
crop  to  be  raised  on  the  land  mentioned  in 
the  mortgage  for  the  year  1900.  That  they 
sent  by  their  two  sons  three  bales  of  cotton 
embraced  in  the  mortgage  to  the  town  of 
Harrell,  In  Calhoun  county,  with  instruc- 
tions to  them  to  sell  the  cotton  and  pay 
the  money  to  appellant,  as  far  as  it  would 
go,  on  the  mortgage  debt  That  appellees  re- 
ceived a  statement  from  B.  H.  Wood,  who 
was  cashier  of  the  appellant,  and  who  was 
also  presidoit  of  the  Wood  Mercantile  Com- 
pany, at  Harr^U,  showing  that  the  proceeds 
of  the  cotton  amounted  to  $214.22.  The  cot- 
ton was  sold  to  Wood,  who  was  buying  cot- 
ton for  the  Wood  Mercantile  Company.  It 
was  the  intention  of  the  sons  of  the  appellee 
when  they  sold  the  cottop  to  have  the  pro- 
ceeds applied  to  the  mortgage  debt  to  ap- 
pellant They  insisted  on  Wood  giving  them 
the  money  to  settle  off  the  mortgage  with 
the  bank,  as  far  as  it  would  go.  They  in- 
formed him  of  the  Instructions  of  their  fa- 
ther, and  be  replied  that  be  had  to  have  his 
money.  "He  said  the  bank  could  wait" 
Wood  gave  to  them  a  statement  at  the  time. 
Wood  had  not  said  anything  to  them  about 
crediting  the  proceeds  of  the  cotton  on  their 
father's  store  account  untU  after  they  turn- 
ed over  the  cotton  to  him  on  the  platform. 
If  he  bad  told  them  that  he  intended  doing 
this,  they  never  would  have  sold  the  cotton 
to  him.  They  knew  that  Wood  was  in  the 
cotton  buying  business.  He  was  representing 
the  Wood  Mercantile  Company  In  the  trans- 
action. A  few  days  after  the  cotton  was 
sold  to  Wood,  the  appellee  J.  H.  Sellers 
went  to  Harrell  to  have  the  proceeds  plac- 
ed to  the  credit  of  bis  debt  with  appellant 
Wood  told  him  that  be  bad  credited  the  ac- 
count on  the  books  of  the  Wood  Mercantile 
Company,  and  the  balance  he  had  credited 
on  the  note  of  appellees  to  appellant.  Then 
J.  H.  Sellers  demanded  from  him  the  money 
and  told  him  he  wanted  his  mortgage  satis- 
fied with  same,  and  Wood  refused  to  do  so, 
whereupon  Sellers  exhibited  to  Wood  the 
statement  that  he  bad  rendered  him  and  ask- 
ed him  to  show  him  how  much  balance  be 
owed  the  bank.  He  put  down  figures  in- 
dicating $215.44,  and  right  under  It  put  $214.- 
22,  and  subtracted  the  one  from  the  other, 
leaving  |L22.  Sellers  paid  the  $1.22  to  B. 
H.  Wood.  Wood  told  him  that  the  total  in- 
debtedness of  the  mortgage  was  $215.44.  Sel- 
lers during  the  year  1909  ran  an  account 
with  the  Wood  Mercantile  Company,  buying 


on  a  credit  He  did  not  know  the  amount  of 
his  purchases  from  the  concern  during  that 
year.  He  had  not  paid  his  Indebtedness  to 
the  Wood  Mercantile  Company.  He  offered 
to  secure  it  by  a  Ileu  on  stock  by  biU  of 
sale,  but  Wood  would  not  let  him  do  so. 
Sellers  did  not  know  why,  unless  It  was 
because  Wood  claimed  the  cotton  credited  to 
the  6tore  account  paid  the  same. 

B.  H.  Wood,  on  behalf  of  the  appellant, 
testified  that  he  was  engaged  in  the  mercan- 
tile business  at  Harrell,  Ark.,  at  the  date  of 
the  execution  of  the  mortgage  and  note  sued 
on,  and  he  was  also  cashier  of  the  Calhoun 
County  Bank  at  that  time.  He  bad  then, 
and  has  continuously  since,  an  assistant 
casliler.  Witness  drew  up  the  mortgage  and 
drew  the  note  mentioned  in  suit  He  was 
the  cashier  at  the  time  the  note  and  mort- 
gage were  prepared.  He  never  furnished  a 
verified  statement  of  the  account  showing 
each  item,  debit  and  credit,  and  balance  due 
on  the  mortgage  before  the  suit  was  in- 
stituted. The  debt  due  the  appellant,  secured 
by  the  note  and  mortgage,  had  never  been 
paid,  except  the  amount  of  $74.59  credited 
thereon.  In  May,  1909,  Sellers  came  into 
the  storehouse  of  the  Wood  Mercantile  Com- 
pany and  Bald  he  was  out  of  money  and  had 
no  credit,  and  stated  that  If  the  Wood  Mer- 
cantile Company  would  help  him  to  the  ex- 
tent of  $40  be  would  pay  that  first  out  of 
his  crop.  Witness  told  Sellers  that  with 
that  understanding  he  would  help  him.  Un- 
der this  agreement  with  Sellers  the  Wood 
Mercantile  Company,  during  the  spring  and 
summer  of  1909,  advanced  him  supplies  to 
the  amount  of  $140.85.  He  sent  his  cotton 
to  Harrell  and  the  Wood  Mercantile  Compa- 
ny bought  it  and  applied  $140.85  of  the  pro- 
ceeds to  his  store  account,  and  the  balance, 
$73.37,  to  the  mortgage  debt  with  appellant 
The  land  included  in  the  mortgage  was  am- 
ple security  to  the  appellant  for  the  remain- 
der of  the  debt  It  is  worth  possibly  $300 
or  more.  Wood  Mercantile  Company  had  no 
security  for  its  debt,  except  the  promise  of 
Sellers  that  he  would  pay  the  account  out 
of  his  first  cotton.  Upon  this  promise  tbe 
Wood  Mercantile  Company  relied,  and  when 
he  sent  his  first  cotton  to  town  it  bought 
it  and  applied  the  proceeds  on  his  open  ac- 
count If  the  cotton  had  been  applied  on 
the  debt  to  the  bank,  appellees  had  no  prop- 
erty out  of  which  the  Wood  Mercantile  Com- 
pany could  realize  in  satisfying  Its  account. 
Witness  prepared  an  exhibt  to  Sellers'  depo- 
sition. The  statement  first  rendered  showed 
tbe  proceeds  of  the  sale  of  tbe  three  bales 
of  cotton.  Four  or  five  days  later  Sellers 
came  to  town  and  said  he  wanted  to  know 
what  the  difference  was  between  the  bank 
debt  and  tbe  proceeds  of  the  cotton.  He 
gave  witness  the  statement  to  see  the  differ- 
ence between  the  two,  and  witness  put  down 
at  the  bottom  of  the  sheet  $215.44  as  the 
bank  debt,  and  under  it  $214.22  as  the  pro- 
ceeds of  tbe  cotton,  and  tbe  difference  of 
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$1.22.  Sellers  handed  witness  $1.22  and  re- 
marked, "The  bank  debt  la  settled."  Witness 
replied  that  the  bank  would  credit  that  on 
the  note  with  every  cent  that  It  would  pay, 
but  that  the  note  remained  unsettled.  The 
bank  debt  had  not  been  paid,  except  as  shown 
by  the  credits  on  the  note.  The  Calhoun 
County  Bank  was  willing  to  release  the  cot- 
ton from  its  mortgage  and  let  It  be  applied 
to  the  Wood  Mercantile  Company  account 
Witness  represented  the  bank  in  Its  agree- 
ment to  release  the  cotton  In  faror  of  the 
Wood  Mercantile  Company.  The  authority 
to  do  this  was  not  given  by  the  board  of 
directors.  Witness,  as  cashier,  authorized 
such  release.  The  transaction  was  done  by 
his  authority  to  give  a'  chance  to  liave  both 
debts  paid. 

The  above  are  substantially  the  facts  up- 
on which  the  court  found  that  appellees  had 
paid  the  amount  of  the  note  secured  by  the 
mortgage,  and  that  the  mortgage  should  be 
canceled  and  the  record  thereof  satisfied,  and 
entered  a  decree  to  that  effect,  dismissing  the 
appellant's  complaint  for  want  of  equity,  and 
the  cause  is  here  on  appeal. 

T.  D.  Wynne,  of  Fordyce,  for  appellant 
R.  O.  Hariter,  of  El  Dorado,  for  appellees. 

WOOD,  J.  (after  stating  the  facts  as 
above).  The  uncontroverted  evidence  on  the 
part  of  the  appellees  themselves  shows  that 
Wood,  In  the  transaction  of  buying  the  cot- 
ton from  the  eons  of  the  appellees,  was  rep- 
resenting the  Wood  Mercantile  Company,  and 
not  the  appellant  There  is  no  testimony 
tending  to  prove  that  the  appellant  and  the 
Wood  Mercantile  Company  were  one  and 
the  same,  or  that  their  interests  are  insepa- 
rably connected.  Wood  was  the  active  man- 
ager and  in  control  of  the  Wood  Mercantile 
Company,  and  he  was  also  at  the  same  time 
cashier  of  the  appellant  The  appellant  was 
not  in  the  business  of  buying  cotton.  The 
Wood  Mercantile  Company  was  in  that  busi- 
ness, and  Wood,  acting  for  the  latter  com- 
pany, bought  the  cotton  of  appellees  and  ap- 
plied the  proceeds  to  the  payment  of  the  in- 
debtedness due  from  appellee  J.  H.  Sellers 
to  the  Wood  Mercantile  Company.  Whether 
he  had  the  right  under  the  law  to  do  this 
or  not  is  not  material  here  to  determine,  for 
the  appellant  was  not  bound  by  his  acts  in 
that  transaction.  He  was  not  the  agent  of 
the  appellant,  and  appellant,  as  stated,  was 
not  bound  by  his  acts.  If  the  proceeds  of 
the  cotton  were  wrongfully  appropriated  by 
Wood  to  the  payment  of  the  debt  due  by  the 
appellees  to  the  Wood  Mercantile  Company, 
then  appellees'  remedy  is  agalnat  Wood  or 
the  Wood  Mercantile  Company,  for  whom  he 
acted,  but  certainly  they  have  no  right  to 
compel  the  appellant  to  credit  the  proceeds 
of  the  sale  of  the  cotton  on  their  note  to 
the  appellant 

Wood,  under  the  evidence  In  this  case,  un- 


til the  transaction  of  the  sale  of  the  cotton 
was  concluded,  must  be  treated  as  the  agent 
of  the  Wood  Mercantile  Company,  and  not 
as  the  agent  of  the  appellant  The  sale  of 
the  cotton  was  not  a  completed  transaction 
until  the  cotton  was  delivered,  and  the  pur- 
chase price  thereof  was  paid  over  to  the  ap- 
pellees or  passed  to  their  credit  Before  this 
was  done,  appellees  requested  Wood,  repre- 
senting the  Wood  Mercantile  Company,  the 
purchaser,  to  apply  the  proceeds  to  the  pay- 
ment of  the  ai^)ellee8'  note  to  appellant  bank, 
but  this  Wood,  still  representing  the  Wood 
Mercantile  Company,  the  purchaser,  refused 
to  do.  The  transactiou  is  precisely  the  same 
as  if  the  cashier  of  the  bank  and  the  agent, 
of  the  mercantile  company  purchasing  the 
cotton  were  separate  and  distinct  individuals. 
The  chancellor's  finding  that  the  debt  to  the 
appellant  bad  been  paid  is  against  the  clear 
preponderance  of  the  evidence. 

The  decree  is  therefore  reversed,  and  the 
cause  is  remanded  with  directions  to  enter 
Judgment  in  favor  of  the  appellant  for  the 
balance  due  on  its  note,  and  for  such  other 
and  further  proceedings  as  may  be  neces- 
sary, not  Inconsistent  with  this  opinion. 


T7NITED  STATES  EXPRESS  CO.  t.  COHN. 

(Supreme   Court   of  Arkansas.     April   21, 
1913.) 

Carriebs  (I  158*)— Limitation  o»  IjIabilitt 
— Stated  Value. 

A  millinjer  ordered  hats  at  the  value  of 
$251.50  to  be  shipped  to  her  from  Chicago 
to  Little  Rock  by  express.  The  dealers  in 
Chicago!  delivered  them  to  defendant  car- 
rier to  be  transported  at  her  expense,  nothing 
being  said  as  to  the  value  or  the  rate,  but  in 
a  receipt  given  by  the  carrier  to  the  dealer 
it  was  stated  that  its  liability  for  any  ship- 
ment should  not  exceed  $50  unless  a  greater 
value  was  declared  and  an  increased  rate  paid 
or  agreed  to  be  paid  for  the  s&ipment  The 
carrier  bad  a  schedule  of  tariffs  on  file  with 
the  Interstate  Commerce  Commission  show- 
ing increased  rates  to  be  charged  where  the 
value  exceeded  $50.  Owing  to  a  train  rob- 
bery, the  hats  were  never  delivered  to  the 
consignee.  Beld,  that  under  the  amendment 
to  the  Interstate  Commerce  Act  (Act  Feb. 
4,  1887,  c.  104,  24  Stat  379  [U.  S.  Comp. 
St  1901,  p.  3154])  by  Act  June  29,  1906,  c. 
3591,  34  Stat  584  (U.  S.  Comp.  St  Supp. 
1911,  p.  1288),  as  construed  by  the  United 
States  Supreme  Court  permitting  such  a  lim- 
itation of  UabiUty,  plaintiff  could  only  re- 
cover the  amount  limited  by  the  receipt 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  ff  663-667,  699-703%,  708-710, 
718,  718%;   Dec.  Dig.  i  15&»] 

Appeal  from  (Circuit  Conrt,  Pulaski  Coun- 
ty ;  Guy  Pulk,  Judge. 

Action  by  Hattle  M.  0>hn  against  the 
United  States  Egress  Company.  Judgment 
for  the  plaintiff,  and  defendant  appeals.  Re- 
versed, and  judgment  rendered  for  the  de- 
fendant 
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Thoa.  S.  Bazbee,  of  Little  Rock,  for  appel- 
lant Jno.  W.  Blackwood  and  John  W.  New- 
man, both  of  Little  Rock,  for  appellee. 

SMITH,  J.  Appellee,  who  was  the  plain- 
tiff below,  was  engaged  in  the  retail  miUi- 
neiy  bnelness  in  the  city  of  Little  Rock, 
Ark.,  and  purchased  certain  merchandise  in 
the  city  of  Chicago,  111.,  which  was  received 
by  appellant  as  a  common  carrier  on  October 
SO,  1911,  for  shipment  and  delivery  to  ap- 
pellee in  Little  Rock,  Ark.  The  goods  cost 
and  were  of  the  valne  of  $251.60  and  were 
destroyed  while  in  transit  at  a  point  near 
Hnlbert,  Ark.,  by  train  robbers  on  the  1st 
day  of  November,  1911,  and  none  of  the 
goods  were  ever  delivered  to  appellee.  The 
defendant  answered  and  admitted  the  loss 
of  the  goods,  but  alleged  that  its  contract 
of  carriage,  which  was  evidenced  by  the  re- 
ceipt executed  by  it  at  the  time  of  the  de- 
livery to  It  of  the  goods,  contained  the  fol- 
lowing provisions:  "Nor  in  any  case  shall 
this  company  be  held  liable  or  responsible, 
nor  shall  any  demand  be  made  upon  them 
beyond  the  snm  of  fifty  dollars  on  a  ship- 
ment of  100  pounds  or  less,  and  not  exceed- 
ing 50  cents  per  pound  on  a  shipment  weigh- 
ing more  than  100  pounds,  and  said  prop- 
erty is  hereby  valued  at  and  the  liability  of 
the  express  company  Is  limited  to  the  value 
above  stated,  unless  a  greater  value  is  de- 
clared at  the  time  of  shipment  And  it  also 
farther  provided:  The  company's  charge  is 
based  on  a  value  of  not  exceeding  $50  on 
a  shipment  of  100  pounds  or  less,  and  not 
exceeding  60  cents  per  pound  on  a  shipment 
weighing  more  tlian  100  pounds,  and  the 
liability  of  the  express  company  Is  limited 
to  the  valne  above  stated,  unless  a  greater 
value  is  declared  and  paid  for  or  agreed  to 
be  paid  for  at  the  time  of  shipment"  And, 
in  addition,  the  answer  contained  the  fol- 
lowing allegations:  "Defendant  states  that 
at  the  time  of  shipment  the  owner  did  not 
declare  a  greater  value  than  $50  per  100 
pounds,  but  declared  that  said  shipment  did 
not  exceed  in  value  $50  per  100  pounds,  and 
the  shipper  did  not  pay  or  agree  to  pay  the 
charges  on  a  greater  value.  It  alleged  that 
said  shipment  did  not  weigh  exceeding  100 
pounds,  and  that  by  the  terms  of  said  receipt 
It  Is  not  liable  to  the  plaintiff  for  any 
amount  greater  than  $60.  It  further  al- 
leged that  its  charges  for  transporting  prop- 
erty are  based  on  the  value  of  the  property 
to  be  transported;  that  these  charges  are 
shown  by  Its  tariff  on  file  with  the  Inter- 
state Commerce  Commission ;  that  the  rate 
of  charge  paid  by  the  said  Gage  Brothers 
&  Co.  on  the  shipment  herein  referred  to  was 
based  on  the  rate  for  shipments  not  ex- 
ceeding in  value  $50  per  100  pounds;  and 
that  this  defendant  cannot  lawfully  pay  any 
Creater  valne  for  said  shipment"  The  ap- 
pellant on  the  4th  day  of  January,  1912,  ten- 
dered to  the  plaintiff,  in  fuU  settlement  of 
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the  daim  sned  on,  the  sum  of  $60  wltli  In- 
terest at  6  per  cent  per  annum  from  Octo- 
ber 30,  1911,  which  tender  was  refused  by 
appellee. 

The  material  questions  of  fact  were  cov- 
ered by  an  agreed  statement  of  fact,  which 
contained  the  following  recitals:  "The  plain- 
tiff is  engaged  in  the  retail  millinery  busi- 
ness in  Little  Rock,  Ark.  The  defendant  is 
an  association  engaged  In  business  as  a  com- 
mon carrier  by  express  between  Chicago,  IIL, 
and  Little  Rock,  Ark.  Prior  to  October  30, 
1911,  the  plaintiff  ordered  a  number  of  hats 
from  Gage  Bros.  &  Co.  to  be  shipped  to  her 
by  express  from  Chicago,  III.  The  plaintiff 
was  to  become  the  owner  of  said  hat» 
on  delivery  to  the  express  company  and  was 
to  pay  all  express  charges  and  assume  all 
risks  incident  to  the  transportation  as  far 
as  Gage  Bros.  &  Co.  might  be  concerned. 
On  said  date  the  defendant  received  from 
Gage  Bros.  &  Go.  two  paper  boxes  and  one 
paper  case  containing  said  hats  which  were 
of  the  value  of  $251.50,  and  the  weight  of 
70  pounds,  and  properly  addressed  to  the 
plaintiff.  At  the  time  the  defendant  re- 
ceived said  hats  for  transportation,  nothing 
was  said  about  their  value.  It  la  true  that 
the  defendant  had  in  force  and  effect  a 
schedule  of  charges  based  upon  the  value  of 
goods  shipped.  The  defendant  said  nothing 
to  the  shipper  concerning  said  schedule  or 
the  value  of  the  goods,  and  said  shipper  did 
not  inform  defendant  as  to  the  value  thereof. 
The  defendant  gave  the  shipper  a  receipt 
for  said  shipment  as  appears  in  the  deposi- 
tion of  George  C.  Woelfel,  which  deposition 
Is  taken  aa  true  throughout  The  said  ship- 
ment of  hats  was  not  delivered  to  the  plain- 
tiff, nor  was  any  part  of  said  shipment  de- 
livered to  her,  although  she  has  often  de- 
manded same  from  the  defendant" 

Appellee  contends  that  while  her  vendor, 
which  was  the  consignor,  was  instructed  to 
deliver  the  goods  to  the  express  company. 
It  was  not  authorized  to  make  any  contract 
with  the  express  company  other  than  that 
implied  under  the  common  law  from  the 
mere  delivery  for  carriage,  and  that  the 
consignor  had  not  signed  the  receipt  contain- 
ing the  stipulations  limiting  liability  above 
quoted,  and  bad  not  knowingly  assented  to 
any  limitation  of  liability  whatever. 

The  cause  was  by  consent  of  the  parties 
submitted  to  the  court  sitting  as  a  Jury,  and 
there  was  -a  finding  for  appellee  for  the  full 
value  of  the  shipment  and  Judgment  accord- 
ingly, and  this  appeal  is  prosecuted  from 
that  Judgment 

The  Judgment  of  the  court  below  was  ful- 
ly warranted  by  the  previous  decisions  of 
this  court  St.  L.,  I-  M.  &  S.  R.  Co.  v.  Pape, 
100  Ark.  269,  140  S.  W.  265;  Southern  BSrp. 
Co.  V.  Meyer,  94  Ark.  103,  125  S.  W.  642; 
St  L.,  I.  M.  &  S.  Ry.  Co.  V.  Dunn,  94  Arii. 
407,  127  S.  W.  464 ;  Kansas  aty  So.  Ry.  Co. 
V.  Carl,  91  Ark.  97,  121  S.  W.  932,  134  Am. 
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St.  Rep.  166;  St  L.,  S.  W.  By.  Co.  t.  Gray- 
son, 89  Ark.  154,  115  S.  W.  933.  Bat  since 
the  decision  of  the  above  cited  cases,  several 
cases  involving  the  questions  here  considered 
have  been  decided  by  the  Supreme  Court  of 
the  United  States  which  overrule  our  cases 
on  the  subject 

In  the  case  of  Adams  Express  Co.  v.  E. 
H.  Cronlnger,  226  U.  S.  491,  33  Sup.  Ct  148, 
67  L.  Ed.  — ,  decided  January  6,  1913,  Judg- 
ment was  asked  for  the  full  market  value  of 
a  small  package  containing  a  diamond  ring 
which  was  delivered  to  the  express  com- 
pany in  Cincinnati,  Ohio,  for  shipment  to 
Augusta,  Ga.  The  package  was  never  deliv- 
ered, and  Judgment  was  prayed  for  the  full 
maiiiet  value.  The  express  company  made 
defense  by  answer,  the  substance  of  which 
was  as  follows:  "That  the  defendant  was 
an  express  company  engaged  in  interstate 
commerce  within  the  provisions  of  the  act 
of  Congress  of  June  29,  1906  (34  Stat  584,  c. 
3591  tU.  S.  Comp.  St  Supp.  1911,  p.  1288]) ; 
that  in  obedience  to  that  act  It  had  duly  filed 
with  the  Interstate  Commerce  Commission 
schedules  showing  its  rates  and  charges 
from  Cincinnati  to  Augusta,  Oa.,  which 
schedules  showed  that  its  rates  and  charges, 
when  the  value  of  the  property  to  be  car- 
ried was  in  excess  of  $50,  were  graduated 
reasonably,-  according  to  the  value ;  and  that 
the  lawful  rate  upon  the  package  of  the 
plaintiff  from  Cincinnati  to  Augusta  was  25 
cents  if  the  value  was  $50  or  less,  and  was 
55  cents  if  its  value  was  $125.  It  is  aver- 
red that  the  plaintiff  knew  that  the  charges 
upon  the  package  shipped  were  based  upon 
the  value  of  the  shipment,  and  that  It  (the 
defendant)  required  that  the  value  should 
be  declared  by  the  shipper,  and  that,  if  he 
did  not  disclose  and  declare  the  value  when 
he  delivered  the  shipment  to  it  at  Cincinna- 
ti for  transportation  to  Augusta,  the  rate 
charged  would  be  based  upon  a  valuation 
of  $50.  It  is  then  alleged  that  the  package 
so  delivered  was  sealed,  and  that  defendant 
did  not  know  the  contents  or  value,  and 
that  if  it  had  it  would  not  have  received  it 
for  carriage  for  less  than  the  lawful  pub- 
lished rate  of  55  cents.  The  receipt  or  bill 
of  lading  issued  shows  no  value,  but  con- 
tains a  stipulation  in  these  words:  'In 
consideration  of  the  rate  charged  for  car- 
rying said  property,  which  is  regulated  .by 
the  value  thereof  and  is  based  upon  a  valu-' 
atlon  of  not  exceeding  $50  unless'  a  greater 
value  is  declared,  the  shipper  agrees  that 
the  value  of  said  property  is  not  more  than 
$50,  unless  a  greater  value  is  stated  herein, 
and  that  the  company  shall  not  be  liable  in 
any  event  for  more  than  the  value  so  stated, 
nor  for  more  than  $50  if  no  value  is  stated 
herein.'  "  A  demurrer  to  this  answer  was 
tiled  and  sustained,  and,  the  express  com- 
I)!iny  declining  to  plead  further.  Judgment 
was  rendered  against  It  for  the  full  market 
value  of  the  package. 


It  will  be  observed  that  the  provision 
limiting  liability  to  $50  was  substan- 
tially the  same  in  that  case  as  in  this,  and 
Mr.  Justice  Lurton,  who  delivered  the  opin- 
ion of  the  court,  said:  "The  original  Inter- 
state Commerce  Act  of  Februaiy  4,  1887  (24 
Stat.  379,  c.  104  [U.  S.  Comp.  St  1901,  p. 
3154]),  was  extensively  amended  by  the  Act 
of  June  29,  1906  (34  Stat  584,  c.  3591  [U- 
S.  Comp.  St  Supp.  1911,  p.  1288]).  We 
may  pass  by  many  of ,  the  changes  and 
amendments  made  by  the  latter  act  as  not 
decisive,  and  come  at  once  to  the  far  more 
important  amendment  made  in  the  twentieth 
section,  an  amendment  bearing  directly  up- 
on the  carrier's  liability  or  obligation  under 
the  interstate  contracts  of  shipment  and 
generally  referred  to  as  the  Carmack  amend- 
ment"— wtilch  amendment  is  as  follows: 
"That  any  common  carrier,  railroad  or  trans- 
portation company  receiving  property  for 
transportation  from  a  point  in  one  state  to 
a  point  in  another  state  shall  issue  a  receipt 
or  bill  of  lading  therefor,  and  shall  be  liable 
to  the  lawful  holder  thereof  for  any  loss, 
damage,  or  injury  to  such  property  caused 
by  It  or  by  any  common  carrier,  railroad,  or 
transportation  company  to  which  such  prop- 
erty may  be  delivered,  or  over  whose  line  or 
lines  such  property  may  pass,  and  no  con- 
tract, receipt  rule,  or  regulation  shall  ex- 
empt such  common  carrier,  railroad,  or 
transportation  company  from  the  liability 
hereby  Imposed:  Provided,  that  nothing  in 
this  section  shall  deprive  any  holder  of  such 
receipt  or  bill  of  lading  of  any  remedy  or 
right  of  action  which  he  has  under  existing 
law.  That  the  common  carrier,  railroad  or 
transportation  company  issuing  such  receipt 
or  bill  of  lading  shall  be  entitled  to  recover 
from  the  common  carrier,  railroad  or  trans- 
portation company  on  whose  line  the  loss, 
damage  or  injury  shall  have  been  sustained, 
the  amount  of  such  loss,  damage,  or  Injury, 
as  It  may  be  required  to  pay  to  the  owners 
of  such  property,  as  may  be  evidenced  by  any 
receipt  Judgment,  or  transcript  thereof." 
"Prior  to  that  amendment  the  rule  of  car- 
rier's liability,  for  an  interstate  shipment  of 
property,  as  enforced  in  both  federal  and 
state  courts,  was  either  that  of  the  general 
common  law  as  declared  by  this  court  and 
enforced  In  the  federal  courts  throughout 
the  United  States  (Hart  v.  Pennsylvania  R, 
Co..  112  U.  S.  a31,  5  Sup.  Ot  151,  28  L.  Ed. 
717),  or  that  determined  by  the  supposed 
public  policy  of  a  particular  state  (Pennsyl- 
vania R.  Co.  V.  Hughes,  191  U.  S.  477,  24  Sup. 
Ct  132,  48  L.  Ed.  268).  or  that  prescribed  by 
statute  law  of  a  particular  state  (Chicago, 
M.  &  St  P.  It  Co.  V.  Solan,  169  U.  8.  133, 
18  Sup.  Ct  289,  42  L.  Ed.  688).  Neither  uni- 
formity of  obligation  nor  liability  was  pos- 
sible until  Congress  should  deal  with  the  sub- 
ject. That  the  legislation  supersedes  all  the 
regulations  and  policies  of  a  particular  state 
upon  the  same  subject  results  from  Its  gener- 
al character.    It  embraces  the  subject  of  the 
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liability  of  the  carrier  nnder  a  bill  of  lading 
which  he  must  Issue  and  limits  bis  power  to 
exempt  himself  by  rule,  regulation,  or  con- 
tract Almost  every  detail  of  the  subject  is 
covered  so  completely  that  there  can  be  no 
rational  doubt  but  that  Congress  intended 
to  take  possession  of  the  subject  and  super- 
sede all  state  regulation  with  reference  to 
It  Only  the  silence  of  Clongress  authorized 
the  exercise  of  the  police  power  of  the  state 
npon  the  subject  of  sucb  contracts.  But 
when  Cktngress  acted  In  such  a  way  as  to 
manifest  a  purpose  to  exercise  its  conceded 
authority,  the  regulating  power  of  the  state 
ceased  to  exist" 

And  he  concludes  a  discussion  of  the  ques- 
tion of  the  right  of  the  carrier  to  limit  its 
liability  in  consideration  of  a  reduced  rate 
by  holding  that  it  can  be  done,  that  while 
a  carrier  cannot  exempt  himself  from  li- 
ability from  his  own  negligence  or  that  of 
bis  servants,  he  may  by  a  fair,  open,  and  rea- 
sonable agreement  limit  the  amount  recov- 
erable by  a  shipper  In  case  of  loss  or  damage 
to  an  agreed  value  made  for  the  purpose  of 
obtaining  the  lower  of  the  two  or  more  rates 
of  charges,  proportioned  to  the  amount  of 
the  risk.  The  court  concluded  that  the  pro- 
visions of  the  contract  limiting  liability  was 
not  in  violation  of  the  provisions  of  the  Car- 
mack  amendment,  quoted,  and  reversed  the 
Judgment  of  the  state  court  and  remanded 
the  cause  with  directions  to  overrule  the  de- 
murrer. 

To  the  same  elTect  are  the  cases  of  Chica- 
go, St  Paul,  M.  &  Omaha  Ry.  Co.  v.  Latta, 
226  D.   S.  519,  33   Sup.  Ct  155,  57  <U  £d. 

;  Chicago,  B.  &  Q.  R.  Co.  v.  MUler,  226  U. 

8.  613,  33  Sup.  Ct  155,  57  L.  Ed. ;   Wells 

Fargo  &  Co.  v.  Nienian-Marcus  Co.,  227  U. 
S.  469,  33  Sup.  Ot  267,  57  L.  Ed. ;  Kan- 
sas City  Sou.  R  Cto.  v.  Carl,  227  D.  S.  639, 
33  Sup.  Ct  391,  67  L.  Ed. . 

In  the  case  of  Wells  Fargo  &  Co.  v.  Nle- 
man-Marcas  Co.,  supra,  involving  the  con- 
struction of  the  same  receipt  which  contain- 
ed the  clause  limiting  liability,  Mr.  Justice 
Lurton,  for  the  court  said:  "But  the  shipper 
in  accepting  the  receipt  reciting  that  the 
company  Is  not  to  be  held  liable  beyond  the 
sum  of  $50,  at  not  exceeding  which  sum  said 
property  is  hereby  valued,  unless  a  different 
value  is  hereinabove  stated,'  "  did  declare  and 
represent  that  the  value  did  not  exceed 
that  sum,  and  did  obtain  a  rate  which  he 
is  to  be  assumed  to  have  known  was  based 
upon  that  as  the  actual  value.  There  is  uo 
substantial  distinction  between  value  stated 
upon  Inquiry,  and  one  agreed  upon  or  declar- 
ed voluntarily.  The  rate  of  freight  was 
Imsed  upon  the  valuation  thus  fixed,  and  the 
liability  should  not  exceed  the  amount  so 
made  the  rate  basis.  Hart  v.  Pennsylvania 
R.  Co.,  112  U.  S.  331,  338,  6  Sup.  Ct  151,  28 
L.  Ed.  717,  72a. 

Under  the  authority  of  these  cases,  the 
appellant  was  liable  for  only  the  amount  of 


its  tender,  $50,  and  Interest  from  the  date 
of  the  loss  of  goods  to  the  date  of  the  ten- 
der, and  judgment  against  it  will  be  rendered 
here  for  that  amount,  and  all  costs  of  this 
cause  subsequent  to  the  date  of  the  tender 
will  be  assessed  against  appellee.  Kansas 
City  Southern  By.  Co.  v.  Mixon-McClintock 
Co.,  164  S.  W.  205. 


RHODES  et  aL  v.  DRIVER  et  al. 
(Supreme  Court  of  Arkansas.    April  28,  1913.) 

KXECCTOBS  AND  Administratobs   (S  287*) — 

Payment  op  Claim— Becoveby. 

A  note,  constituting  a  just  debt  of  in- 
testate, having  been  allowed  and  paid  by_  the 
admiDistrator,  tliough  sot  presented  within 
the  year  limited  therefor,  bv  Act  May  28, 
1007  (Laws  1907,  p.  1170),  all  parties  believ- 
ing it  unnecessary  because  not  due  when  de- 
ceased died,  equity,  requiring  one  seeking  eq- 
uity to  do  equity,  will  not  grant  recovery 
against  those  to  whom  the  payment  was 
made. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  |  1134;  Dec 
Dig.  I  287.»] 

Appeal  from  Mississippi  Chancery  Court; 
Chas.  D.  Frierson,  Chancellor. 

Action  by  J.  W.  Bhodes  and  others  against 
Abner  Driver  and  others.  Judgment  for  de- 
fendants.   Plaintitts  appeal.    Affirmed. 

Appellant  J.  W.  Bhodes,  the  administrator 
of  the  estate  of  J.  P.  Keiser,  deceased,  and 
his  widow,  and  minor  heirs  by  their  guar- 
dian, brought  this  suit  against  the  executor 
of  the  estate  of  J.  D.  Driver,  deceased,  and 
his  heirs,  for  the  recovery  of  money  alleged 
to  have  been  wrongfully  paid  by  the  ad- 
ministrator of  the  estate  of  Keiser  to  the 
executor  of  the  estate  of  Driver.  The  com- 
plaint alleges  that  John  P.  Keiser  died  in- 
testate on  the  17th  day  of  October,  1907; 
that  J.  W.  Bhodes  was  duly  appointed  his 
administrator  in  October  of  that  year;  that 
on  the  22d  day  of  February,  1906,  his  Intes- 
tate, Keiser,  executed  and  delivered  to  J.  D. 
Driver  his  promissory  note  for  $0,000  due  five 
years  from  date  with  Interest  and  secured 
same  by  his  trust  deed  on  certain  lands; 
that  the  executors  and  devisees  of  Driv- 
er's estate  failed  to  authenticate  and  prop- 
erly present  said  note  as  a  claim  against 
the  estate  of  Keiser  to  Rhodes,  his  admin- 
istrator; and  that  said  note  was  "never 
duly  verified  and  established  according  to 
law"  by  said  defendant  and  presented  to  said 
administrator  within  one  year  from  the  date 
of  granting  of  letters  of  administration  to 
blm ;  but  that  said  defendants  did,  on  the 
4th  day  of  March,  1911,  duly  present  a  copy 
of  said  note  duly  verified  as  required  by  law 
to  him  as  said  administrator ;  and  that  the 
said  J.  W.  Rhodes,  as  such  administrator,  on 
the  said  4th  day  of  March,  1011,  duly  al- 
lowed said  note.  It  Is  alleged  further  that 
the  administrator  of  the  Keiser  estate  and 


*Far  otber  casec  see  same  topic  and  sectloa  NUMBESR  la  Dec.  Dig.  ft  Am.  Dig.  Key-No.  S«riea  &  Rep'r  Indexe* 
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the  defendants  in  this  suit  both  believed 
that,  as  Kelser'a  note  was  not  due  at  the 
time  of  K^ser'B  death,  it  was  not  necessary 
to  present  the  same  as  a  claim  against  the 
estate  within  the  one  year's  time  allowed  by 
statute;  and  that  the  appellant  J.  W.  Rhodes, 
as  administrator  of  the  estate,  deeming  it 
his  duty  to  i>ay  said  note,  did  pay  It  out 
of  the  funds  of  the  estate  on  hand  upon  the 
following  dates  and  in  the  following  amounts, 
to  wit:  January  8,  1909,  one  year's  interest, 
1630;  May  24,  1909,  one  year's  Interest, 
$630;  January  1,  1910,  interest,  $540.75; 
January  20,  1911,  one  year's  interest,  $630; 
January  20,  1911,  principal,  $2,000;  May  22, 

1911,  principal  $2,000;  July  13,  1911,  prin- 
cipal, $2,000;  November  13,  1911,  principal, 
$3,000 ;  November  13,  1911,  Interest,  $330.77 
— total,  $11,761.52,  as  principal  and  interest 
due  upon  said  note.  They  allege  that 
Rhodes,  as  administrator,  had  no  authority 
under  law  to  pay  the  said  sum  or  any  part 
of  it  out  of  the  funds  belonging  to  the  es- 
tate ;  that  the  said  fund  in  his  hand  was  a 
trust  fund;  that  all  the  debts  probated 
against  the  estate  liad  been  paid  and  the 
balance  of  the  estate,  including  said  sum  so 
paid  to  the  executors  of  the  Driver  estate, 
was  the  property  of  the  other  plaintiffs,  Su- 
sie C.  Eeiser,  the  widow,  and  Elizabeth 
Kdser  and  John  P.  Keiser,  Jr.,  the  minor 
children  and  only  heirs;  and  that  they  are 
entitled  to  recover  said  sum.  It  is  further 
alleged:  That  at  a  regular  day  of  the  pro- 
bate court   for   the   years  1910,  1911,  and 

1912,  and  at  the  January  term  thereof,  dur- 
ing each  of  said  years,  the  said  Rhodes,  ad- 
ministrator, filed  his  annual  settlement,  in 
which  he  showed  and  alleged  the  payment 
of  the  sums  as  above  set  out  to  the  executors 
of  the  estate  of  J.  D.  Driver  and  that  each 
of  the  accounts  were  "by  the  probate  court 
approved  and  became  judgments  of  said 
court"  "That  the  payment  of  said  claims 
by  the  administrator"  and  including  same 
in  bis  settlement  to  the  court  was  a  vfola- 
tion  of  the  rights  of  these  plaintiffs  and  in 
fraud  thereof;  and  in  approving  said  ac- 
counts so  filed,  which  were  Illegally  paid,  the 
probate  court  was  either  Ignorant  of  the 
facts  or  the  law,  and  that  said  Judgments 
were  procured  by  fraud  and  were  in  viola- 
tion of  or  in  fraud  of  the  rights  of  these 
plaintiffs,  who  were  not  parties  to  said  pro- 
ceedings; and  that  said  claims  were  not 
lawful  debts.  The  said  claims  which  could 
be  paid  by  the  administrator  and  the  ap- 
proval of  said  claims  by  the  court  was 
fraudulent  and  in  fraud  of  the  rights  of  the 
plaintiffs  who  were  not  parties  to  the  pro- 
ceeding. The  prayer  was  that  the  orders 
of  the  probate  court  approving  and  confirm- 
ing the  settlements  of  the  administrator 
showing  the  said  payments  of  the  amount  to 
the  executors  of  the  Driver  estate  be  can- 
celed and  set  aside  as  in  fraud  of  the  rights 
of  plaintiffs,  and  that  they  have  judgment 
against  the  executors  of  J.  D.  Driver  for 


the  entire  sum  paid  out  on  said  note  as  prin- 
cipal and  Interest;  and  also  asked  a  re- 
straining order  preventing  the  distribution 
of  the  fund  by  the  Driver  reenters  pending 
the  suit  A  general  demurrer  was  Interposed 
to  the  complaint  and  by  the  court  sustained; 
and  the  decree  reciting  that  the  payments 
made  by  the  administrator  of  the  Keiser  es- 
tate to  the  executor  of  the  Driver  estate  was 
in  satisfaction  of  a  just  debt  which  was  se- 
cured by  a  trust  deed  executed  by  the  said 
John  P. -Keiser,  deceased,  but  which  debt  was 
barred  by  the  statute  of  nonclalms.  Upon 
due  consideration  of  the  demurrer  the  court 
finds  tliat  the  complaint  of  the  plaintiff  Is 
without  equity  and  dismisses  it  From  this 
judgment  the  appeal  is  prosecuted. 

J.  T.  Coston,  of  Osceola,  for  aM>eliants. 
W.  J.  Lamb  and  J.  W.  Rhodes,  Jr.,  both  of 
Osceola,  for  appellees. 

KIRBT,  J.  (after  stating  the  facts  as 
above).  It  is  insisted  for  appellants  that, 
since  the  administrator  of  the  Keiser  estate 
paid  a  note  to  the  executor  of  the  Driver 
estate,  which  had  not  been  presented  for  al- 
lowance and  classification  against  the  Keiser 
estate  within  the  one  year  allowed  by  stat- 
ute to  present  such  claims,  its  payment  was 
wrongful  and  a  diversion  of  the  trust  fund 
in  the  bands  of  said  administrator,  and  on 
that  account  that  appellants  were  entitled 
to  recover  the  sum  so  wrongfully  paid  from 
the  executors  and  distributees  of  the  Driver 
estate.  The  statute  provides  that  "all  de- 
mands not  exhibited  to  the  executor  or  ad- 
ministrator" of  an  estate,  as  required  by  Its 
provision,  "before  the  end  of  one  year  from 
the  granting  of  letters  shall  be  forever  bar- 
red." Act  438,  approved  May  28, 1907.  Thl» 
act  only  changed  the  law  relative  to  the  time 
when  claims  should  be  presented  against  es- 
tates, shortening  It  and  did  liot  dispense 
with  the  necessity  for  proper  authentication 
of  claims.  Kaufman  Bros.  y.  Bedwine,  87 
Ark.  546,  184  S.  W.  1193. 

The  allegations  of  the  complaint  are  suffi- 
cient to  show  that  the  note  of  Keiser  made 
to  Driver  was  not  authenticated  and  pre- 
sented to  the  administrator  of  Keiser's  es- 
tate for  allowance  and  classlflcation  within 
the  one  year  allowed  by  statute  from  the 
granting  of  the  letters  of  administration. 
And  it  further  alleged  that  on  the  4th  day  of 
March,  1911,  the  claim  was  duly  presented - 
and  allowed  as  of  tliat  date.  The  allega- 
tions show  that  the  interest  was  paid  upon 
the  note  beginning  January  8,  1909,  and  that 
besides  other  payments  of  interest,  $2,000 
of  the  principal  was  paid  thereon  on  Janu- 
ary 20,  1911,  before  the  date  of  the  allow- 
ance of  the  claim  as  alleged.  These  pay- 
ments of  interest  and  principal  before  the 
allowance  of  said  claim  at  the  date  alleged, 
as  well  as  all  those  thereafter  made,  were 
duly  reported  to  tbe  probate  court  by  the 
administrator  and  credit  claimed  therefor  la 
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bis  settlonents,  and  all  of  said  settlements 
were  by  said  court  duly  approved  and  con- 
flrmed. 

The  administrator  la  chargeable  with  and 
liable  to  the  payment  of  all  assets  coming  in- 
to his  hands,  and  he  Is  the  proper  party  to 
represent  the  estate  In  the  matter  of  de- 
mands against  It  and  to  contest  them  if  they 
are  not  proper  claims  and  should  not  be  al- 
lowed. Hall  V.  Rutherford,  89  Ark.  553,  117 
S.  W.  548. 

In  the  authentleation  of  claims  for  pres- 
entation and  allowance  by  an  administra- 
tor of  an  estate,  the  law  requires  an  aflSdaTit 
of  the  justness  of  the  demand  in  which  It 
must  be  stated  that  nothing  has  been  paid 
or  delivered  toward  the  satisfaction  of  the 
demand,  except  what  is  credited  thereon 
and  that  the  sum  demanded,  naming  it,  is 
Justly  due ;  and,  if  the  executor  or  adminis- 
trator shall  be  satisfied  that  the  claim  ex- 
hibited against  the  estate  is  Just,  he  shall 
indorse -thereon  his  approval  of  and  allow- 
ance of  saime  and  the  time  it  was  exhib- 
ited. He  is  also  required  to  keep  a  list  of 
such  demands  and  class  the  same  and  make 
return  thereof  to  the  probate  court  EOr- 
by's  Dig,  f«  114,  121.  122. 

Our  court,  although  it  has  said  that  an 
administrator  should  plead  the  statute  of 
Umltations  in  bar  of  a  claim  presented 
against  the  estate  for  allowance,  has  never- 
theless held  that  an  administrator's  settle- 
ment, claiming  credit  for  payment  of  such  a 
claim  which  could  have  been  defeated  by 
a  plea  of  the  statute  of  limitation,  after 
Its  confirmation,  will  not  be  set  aside  by  a 
court  of  chancery  for  fraud  on  that  account. 
WilUams  V.  Riser,  84  Ark.  61,  104  S.  W. 
548 ;  Dyer  v.  Jacoway,  60  Ark.  228,  6  S.  W. 
902;  Conway  v.  Reybum,  22  Ark.  290.  The 
administrator,  of  course,  pays  such  a  claim 
at  bis  peril,  for,  if  he  be  not  allowed  credit 
therefor  by  the  probate  court  upon  his  set- 
tlement, he  necessarily  stands  charged  with 
the  amount  so  paid,  and  he  and  his  sure- 
ties remain  liable  therefor  to  those  interest- 
ed In  the  distribution  of  the  estate. 

It  is  doubtless  also  true  that  he  should 
plead  the  statute  of  nonclaim  against  the  al- 
lowance of  all  claims  not  presented  vrlthin 
the  time  required  under  Its  provision,  since 
It  is  the  policy  of  the  law  to  close  up  the 
administration  of  estates  without  too  long 


delay.  StiU  such  statute  does  not  militate 
against  the  Justness  of  the  deihand. 
■  In  the  instant  case  it  is  not  claimed  that 
the  note  paid  by  the  administrator  to  the 
executor  of  Driver's  estate  was  not  a  Just 
debt  of  the  deceased  Kelser,  nor  that  any 
part  thereof  had  been  paid,  nor  that  the 
whole  amount  was  not  Justly  due;  nor  was 
any  reason  alleged  for  the  recovery  of  the 
amount  so  paid  but  the  technical  one  that 
the  administrator  could  have  defeated  its 
payment  by  a  plea  of  the  statute  of  non- 
claim  and,  having  failed  to  do  so,  that  the 
executors  and  legatees  of  the  estate  of  Driv- 
er became  liable  for  the  repayment  of  the 
money  so  alleged  wrongfully  to  have  been 
paid.  It  cannot  be  said  that  Driver's  exec- 
utor received  payment  of  a  claim  that  was 
not  a  Just  one,  and,  upon  the  principle  that 
he  who  seeks  equity  must  do  equity,  it  would 
be  Inequitable  and  unjust  to  permit  appel- 
lants to  recover  the  money  so  paid  to  the 
executor  of  the  Driver  estate. 

If  the  widow  and  heirs  are  entitled  to  re- 
cover the  money  at  all,  they  must  look  to  the 
administrator,  whose  duty  it  was  to  protect 
the  estate  against  unjust  and  Ulegal  claims, 
and  the  sureties  upon  his  bond,  for  any  mon- 
eys wrongfully  paid  out  by  him.  And  upon 
a  proceeding  against  the  administrator  and 
his  sureties,  they  will  necessarily  be  con- 
fronted with  his  settlements,  claiming  credit 
for  the  money  so  paid,  duly  confirmed  and 
approved  by  the  probate  court,  which  there- 
by became  binding  upon  all  persons  interest- 
ed in  the  estate  and  are  Judgments  and  as 
such  conclusive  of  all  matters  embraced  In 
the  settlements  and  of  all  matters  belong- 
ing to  and  within  the  scope  of  such  proceed- 
ings. Beckett  v.  WhltUngton,  92  Ark.  235, 
122  S.  W.  634.  Such  Judgments  cannot  be 
set  aside  for  fraud,  even  if  this  were  a  prop- 
er proceeding  for  that  puri)ose;  the  allega- 
tions of  the  complaint  being  Insufficient  un- 
der the  authority  of  the  following  cases: 
Floyd  V.  Newton,  97  Ark.  464,  134  S.  W. 
934;  Bell  V.  Althelmer,  99  Ark.  637,  138  S. 
W.  993;  McLeod  v.  Grlffls,  51  Ark.  1,  8  S. 
W.  837 ;  Mock  v.  Pleasants,  34  Ark.  72 ;  Wil- 
liams V.  Risor,  84  Ark.  61,  104  S.  W.  548; 
Dyer  v.  Jacoway,  50  Ark.  228,  6  S.  W.  902 ; 
Conway  v.  Reyburn,  22  Ark.  290. 

It  follows  that  the  decree  is  right,  and  it 
is  affirmed. 
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ANDERSON  v.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.     April 

30,  1913.     Rehearing  Denied 

May  28,  19135 

1.  Grand   Jubt   (|   19*)— Quauficatiow   of 
JuBOBs— Objections— TiMB. 

Under  White's  Ann.  Code  Cr.  Proc.  art 
397,  declaring  that  any  person,  before  the  grand 
jury  has  been  impaneled,  may  challenge  an  in- 
dividual juror,  and  in  no  other  way  shall  objec- 
tions to  the  qualifications  and  legality  of  a 
grand  jury  be  heard,  disqualification  of  a  grand 
juror  cannot  be  raised  by  a  plea  in  abatement 
to  the  indictment 

[Ed.  Note.— For  other  cases,  see  Grand  Jury, 
Cent  Dig.  §}  53-55;  Dec  Dig.  {  19.*] 

2.  Cbiminai.  Law  (§  686*)  —  Triai,  —  Recep- 
tion OF  Evidence— DiBCRETioN  of  Coubt. 

White's  Ann.  Code  Cr.  Proc.  art  698,  pro- 
vides that  the  court  may  allow  the  introduction 
of  testimony  at  any  time  before  argument  is 
concluded  if  the  judge  deems  it  necessary  to  the 
due  administration  of  justice.  Held,X)xiit  where, 
in  a  prosecutioit  for  violating  the  prohibitory 
law,  the  state  rested  without  introducing  the 
orders  of  the  commissioners'  court  putting  local 
option  in  force  in  the  county,  it  was  proper  for 
the  court  to  call  the  attention  of  the  state's  at- 
torney to  the  omission  privately  and  to  allow 
him  to  subsequently  introduce  the  record  of 
proceedings,  the  effect  of  which  was  to  put  lo- 
cal option  in  force  in  the  county. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §g  1619.  1620,  1625.  1626: 
Dec.  Dig.  §  686.*] 

3.  Intoxicating  Liquobb  (S  239*)— Wbono- 
FCL  Sale— "Occupation"— "Business." 

In  a  prosecution  for  engaging  in  the  occu- 
pation or  business  of  selling  intoxicating  liq- 
uors in  violation  of  the  prohibitory  law,  an  in- 
struction that  the  terms  "occupation"  and 
"business,"  as  used  in  such  law,  meant  trade, 
calling,  or  vocation  in  which  one  engages  to 
procure  a  living  or  obtain  wealth,  was  a  suffi- 
cient definition  of  the  term  "occupation." 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  §§  324-330;  Dec.  Dig.  § 
239.» 

For  other  definitions,  see  Words  and  Phrases, 
voL  1,  pp.  915-926 ;  vol.  8,  pp.  7593,  7594 ;  vol. 
6,  pp.  4907,  4908.] 

Appeal  from  District  Court,  Navarro 
County;  H.  B.  Davlss,  Judge. 

D.  J.  Anderson  was  convicted  of  engaging 
in  the  business  of  selling  intoxicating  Uq- 
uors,  and  be  appeals.     Affirmed. 

W.  W.  Ballew  and  McClellan  &  Prince, 
all  of  Corsicana,  for  appellant  O.  B.  Lane, 
Asst  Atty.  Gen.,  for  the  State. 

HARPER,  J.  Appellant  was  indicted  at 
the  October  term,  1911,  of  the  district  court 
of  Navarro  county,  charged  with  ptirsuing 
the  business  or  occupation  of  selling  in- 
toxicating liquors  in  violation  of  the  prohi- 
bition law  in  July,  1911. 

[1  ]  The  record  discloses  that  he  bad  there- 
tofore been  bound  over  to  await  the  ac- 
tion of  the  grand  jury.  The  case  was  con- 
tinued one  term  of  the  court,  and  at  the  sec- 
ond term  appellant  filed  a  plea  in  abatement 
iiUeglng  that  one  member  of  the  grand  jury 
was  not  a  qualified  juror.     It  may  be  said 


that  the  evidence  would  show  that  Mr.  C. 
W.  Edgar  was  not  a  landowner,  and  lived 
with  his  children ;  but  we  are  of  the  opinion 
that  the  objection  came  too  late.  See  ar- 
ticle 397  of  the  Code  of  Criminal  Procedure 
and  cases  thereunder  cited. 

[2]  Article  698  provides  that  the  court 
may  allow  the  introduction  of  testimony  at 
any  time  before  the  argument  is  concluded, 
if  he  deems  it  necessary  to  the  due  admin- 
istration of  Justice;  consequently  there  was 
no  error  in  the  court  permitting  the  orders 
of  the  commissioners'  court  to  be  introduced 
in  evidence  after  the  state  had  announced 
it  closed.  It  may  be  that  the  Judge  called 
the  attention  of  counsel  for  tiie  state  to 
this  omission  as  contended  by  appellant,  yet 
if  he  did  do  so  the  bill  itself  would  show 
that  It  was  done  privately,  and  the  Jury 
knew  nothing  of  the  matter. 

The  state  introduced  the  orders  of  the 
commissioners'  court,  the  certificate  of  the 
county  judge,  etc.,  showing  that  local  op- 
tion or  prohibition  was  legally  adopted  in 
Navarro  county  in  1904.  The  defendant 
then  introduced  an  order  of  the  commis- 
sioners' court  showing  that  another  elec- 
tion was  held  on  June  15,  1907,  and  the 
order  dated  June  26,  1907,  declaring  the 
result  of  said  election,  in  which  order  It 
was  shown  that  in  declaring  the  result  the 
commissioners'  court  stated  that  prohibition 
had  been  defeated  by  a  majority  of  12  votes. 
The  state  in  rebuttal  then  offered  in  evi- 
dence the  orders  of  the  commissioners'  court 
made  in  March,  1909,  in  which  orders  it  Is 
recited  that  a  contest  of  the  election  and  of 
the  declaration  of  the  result  thereof  by  the 
commissioners'  court  was  made  June  26tb 
in  which  It  was  declared  prohibition  bad 
been  defeated  was  instituted  in  the  district 
court  of  Navarro  county  within  the  time 
provided  by  law,  and  the  said  contest  result- 
ed in  a  declaration  by  the  courts  of  tbis 
state  that  prohibition  had  not  been  defeated, 
but  had  again  been  adopted  In  Navarro  coun- 
ty at  said  election.  The  commissioners' 
court  then  set  aside  its  former  orders  de- 
claring prohibition  defeated,  and  in  obedi- 
ence to  the  orders  of  the  court  declared  that 
a  majority  of  the  legal  votes  cast  at  the 
election  held  June  15,  1907,  were  cast  In 
favor  of  prohibition  and  all  necessary  orders 
and  pubUcatioDs  again  made  putting  pro- 
hibition in  force  In  Navarro  county,  Tex. 
In  admitting  these  orders  the  court  commit- 
ted no  error,  and  as  the  Court  of  Civil  Ap- 
peals in  the  case  of  McCormick  v.  Jester, 
53  Tex.  Civ.  App.  306,  115  S.  W.  278,  and 
Stockard  ▼.  Reld,  67  Tex.  Civ.  App,  126, 
121  S.  W.  1144,  has  so  thoroughly  discussed 
the  questions  raised  herein  on  this  issue, 
we  do  not  deem  it  necessary  to  do  so  again. 
In  those  cases  a  writ  of  error  was  refused 
by  our  Supreme  Court 

[3]  The  court  in   defining   occupation    in- 
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stmcted  the  Jury:  "You  are  further  in- 
structed that  by  the  terms  'occupation'  and 
'business,'  as  the  same  are  used  in  this  law 
and  in  this  charge,  is  meant:  Tlie  trade, 
calling,  or  vocation,  in  which  one  engages 
for  the  purpose  of  procuring  a  living  or  ob- 
taining wealth.  And  you  are  instructed,  in 
this  connection,  that  the  law  requires  that, 
before  the  defendant  can  be  convicted,  he 
must  be  shown  by  the  evidence  In  this  case 
to  have  made  two  or  more  sales,  while  so 
engaged  in  or  pursuing  said  occupation  or 
business."  This  was  a  fnil  and  ample  defi- 
nition of  the  term  "occupation,"  and  It  was 
not  necessary  to  give  the  special  charges  re- 
quested by  appellaht  in  regard  thereto. 

The  evidence  amply  supports  the  verdict 
of  the  Jury,  and  the  court  did  not  err  In  in- 
structing the  Jury  that  prohibition  was  in 
force  and  effect  in  Navarro  county. 

The  appellant  has  filed  an  able  brief  in 
tills  case ;  but,  as  all  the  questions  dis- 
cussed herein  have  been  frequently  passed 
on  by  the  courts  of  this  state,  we  do  not 
deem  it  necessary  nor  proper  to  again  re- 
view such  matters  at  length.  His  motion  to 
abate  the  indictment  came  too  late.  The 
indictment  is  drawn  in  terms  frequently 
approved  by  this  court.  Prohibition  is  now 
and  has  been  in  force  In  Navarro  county 
since  the  date  of  the  election  held  in  1904. 

Every  Issue  raised  by  the  evidence  was 
fully  and  fairly  submitted  by  tlie  court,  and 
the  Judgment  is  affirmed. 


YOUNG  V.  STATE. 

(Conrt  of  Criminal   Appeals   of  Texas.     May 

7,  1013.     Rehearing  Denied 

May  28,  19x1.) 

Pebjuby  (§  37*)— Allegatiokb— Paoor. 

The  indictment  for  perjury  charged  that  In 
a  certain  case  the  accused  testified,  "I  know 
Mr.  A  when  I  see  him.  He  shot  once  with  a 
pistol  in  the  .direction  of  Mr.  O.,  *  •  •  and 
did  not  drop  his  pistol,"  etc.,  and  further  al- 
leged that  it  was  material  whether  the  accused 
was  present  at  such  shooting,  and  whether  A. 
had  a  pistol  and  shot,  and  that  in  fact  accused 
was  not  immediately  present  at  the  time,  and 
A  did  not  have  a  pistol,  and  that  accused's  tes- 
timony was  willfully  false.  SeJrf,  that  It  was 
not  necessary  to  require  the  jury  to  find  that 
the  single  sentence,  "I  Itnow  Mr.  A.  when  I 
see  him"  was  false. 

[Ed.  Note.— For  other  cases,  see  Perjury, 
Cent.  Dig.  §i  134-138 ;  Dec.  Dig.  §  37.*] 

Appeal  from  District  Court,  Jasper  Coun- 
ty ;  W.  B,  Powell,  Judge. 

Ada  Young  was  convicted  of  perjury,  and 
appeals.    Affirmed. 

J.  J.  Lee,  of  Jasper,  for  appellant.  C.  B. 
Lane,  Asst  Atty.  Gen.,  for  the  State. 

PRENDEUGAST,  3.  Appellant  was  con- 
victed of  perjury,  and  her  punishment  fixed 
at  two  years  in  the  penitentiary. 

The  indictment  properly  charged  that  in  a 


certain  case  in  court  she  testified :  "I  know 
Mr.  Alvls  when  I  see  him.  He  shot  once 
with  a  pistol  in  the  direction  of  Mr.  Oaks, 
my  husband,  and  Tom  Longwood  and  did  not 
drop  his  pistol  but  carried  it  away  with  Iiim 
and  was  four  or  five  steps  away  from  them 
at  the  time  he  shot  He  shot  one  time." 
The  indictment  further  charges:  That  in 
said  case  and  trial,  wherein  she  is  charged 
with  giving  said  testimony,  it  then  and  there 
became  and  was  a  material  Inquiry  whether 
or  not  said  Ada  Young  was  present  at  the 
time  and  place  of  the  diflSculty  in  which  said 
Oalis  was  assaulted  and  whether  or  not  said 
Alvls,  a  witness  for  the  state,  did  then  and 
there  have  a  pistol  upon  his  person,  and 
whether  or  not  the  said  Alvls  did  then  and 
there  fire  and  discharge  said  pistol.  That 
in  truth  and  in  fact  the  said  Ada  Young  was 
not  Immediately  present  at  the  time  and 
place  of  the  difficulty  in  which  said  Oaks  was 
assaulted,  and  the  said  Alvls  did  not  tben 
and  there  have  a  pistol  and  did  not  then  and 
there  fire  or  discbarge  the  same.  That  all 
of  said  statement  so  made  by  the  said  Ada 
Young  was  willfully  and  deliberately  false, 
and  she  knew  the  same  to  be  false  when  she 
made  it. 

The  conrt  gave  a  full,  complete,  and  apt 
charge  in  the  case.  He  charged  that'  the  ma- 
terial part  of  the  statement  alleged  in  the 
Indictment  to  be  whether  or  not  said  Ada 
Young  was  present  at  the  time  and  place 
of  the  difficulty  in  which  said  Oaks  was  as- 
saulted, and  whether  or  not  the  said  Alvls, 
a  witness,  etc.,  did  then  and  there  have  a 
pistol  upon  his  person,  and  whether  or  not 
the  said  Alvis  did  then  and  there  fire  and 
discharge  said  pistol.  The  court,  besides  re- 
quiring the  Jury  to  believe  beyond  a  reason- 
able doubt  all  of  the  facts  alleged  In  the  in- 
dictment to  be  true  before  they  could  convict, 
also  charged  that  they  had  to  believe  beyond 
a  reasonable  doubt  that  said  statement  of 
Ada  Young  is  false  and  untrue  In  this :  That 
the  said  Ada  Young  was  not  Immediately 
present  at  the  time  and  place  of  the  dif- 
ficulty in  which  the  said  Oaks  was  assault- 
ed, and  the  said  Alvis,  the  witness  aforesaid, 
did  not  then  and  there  have  a  pistol  and 
did  not  then  and  there  fire  or  discharge  the 
same,  before  they  could  convict  appellant. 

There  is  but  one  contention  in  this  case. 
It  is  raised  and  presented  in  several  ways, 
and  that  is  appellant's  claim  that  the  said 
false  statements  were  in  solido,  and  the  court 
did  not  require  the  Jury  to  believe,  as  a  nec- 
essary part  of  said  false  statements,  this  sen- 
tence in  the  testimony  of  said  Ada  Young: 
"I  know  Mr.  Alvia  when  I  see  him." 

Appellant  cites  several  cases  to  the  effect 
that,  where  a  false  statement  is  alleged  to  be 
made  in  solido,  it  is  necessary  to  prove  all 
of  it  The  proposition  he  makes  is  correct, 
but  in  our  opinion  it  has  no  application  in 
this  case.     The  indictment  was  clearly   so 
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drawn  as  to  present  separate  and  distinct 
allegations  upon  material  false  testimony, 
and  it  distinctly  traversed  them,  and  tlie 
court  correctly  submitted  them.  It  was  not 
necessary  nor  proper  to  submit  and  require 
the  Jury  to  bellere  that  it  was  necessary  to 
prove  the  falsity  of  the  said  single  sentence 
above  quoted.  Roberson  v.  State,  150  S.  W. 
896;  Slsk  v.  State,  28  Tex.  App.  436,  13  S. 
W.  647;  Washington  v.  State,  23  Tex.  App. 
386,  5  S.  W.  119;  Jackson  v.  State,  15  Tex. 
Api».  679;  Donohoe  ▼.  State,  14  Tex.  App. 
638;  Terry  v.  State,  62  Tex.  Cr.  R.  78,  186 
S.  W.  485. 
The  Judgment  la  affirmed. 


WHITE  V.  STATE. 

\Coart  of  Criminal  Appeals  of  Texas.     April 

30,  1913.    Rehearing:  Denied 

May  28,  1913.) 

1.  CannNAi,  Law  ({  1129*)  —  AssioNinNis 
OP  Error— PiLiNQ— Time— Review. 

Assignments  of  error  filed  after  the  ad- 
journment of  the  conrt  for  the  term  at  which 
accused  was  tried,  raising  questions  not  pre- 
sented to  the  trial  court  in  a  motion  for  new 
trial,  will  not  be  reviewed. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {f  2954-2964;  Dec.  Dig.  { 
1129.*] 

2.  Indictment  and  Information   (§  72*)  — 
Complaint— Disjunctive  Allegations. 

A  complaint  against  a  physician  for  vio- 
lating the  physicians'  registration  law,  alleginz 
that  accosed  did  unlawfully  treat  a  disease  "or 
disorder,  to  wit,  did  treat  one  S.,  a  human  be- 
ing, for  tuberculosis  and  constipation,  etc.,  was 
not  objectionable  for  uncertainty  in  the  use  of 
the  disjunctive,  since  the  designation  of  the  dis- 
eases by  name  sufficiently  showed  that  they 
were  both  diseases  and  disorders. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  {{  195-199;  Dec. 
Dig.  {  72.*] 

Appeal  from  Rexar  County  Conrt;  J.  R. 
Davis,  Judge. 

Dr.  G.  W.  White  was  convicted  of  violat- 
ing the  physicians'  registration  law,  and  he 
appeals.     Affirmed. 

Mangum  &  Townsend  and  Ball  &  Seeligson, 
all  of  San  Antonio,  and  Lightfoot,  Brady  & 
Robertson,  of  Austin,  for  appellant  C.  El. 
Lone,  Asst   Atty.  Oen.,  for  the  State. 

HARPER,  J.  Appellant  was  prosecuted 
under  a  complaint  aud  information;  omitting 
the  formal  parts,  the  complaint  charging: 
"That  Dr.  G.  W.  White  in  the  county  of 
Bexar  and  state  of  Texas,  on  the  12th  day 
of  October,  A.  D.  1912,  said  Dr.  G.  W.  White 
who  was  then  and  there  a  resident  of  Bexar 
county,  Tex.,  did  publicly  profess  to  be  a 
physician,  and  did  then  and  there  practice 
aiedlcine  upon  a  human  being,  within  the 
limits  of  the  state  of  Texas  and  county,  of 
Bexar,  without  authority  of  law,  to  wit:  Did 
then  and  there,  in  the  manner  hereinbefore 
and  hereinafter  stated,  unlawfully  treat  a, 


disease  or  disorder,  to  wit,  did  treat  one 
Miss  Lavlna  Spangler,  a  human  being,  for 
tuberculosis  and  also  for  constipation,  and 
did  diagnose  her  case  and  prescribe  therefor, 
and  did  charge  therefor,  said  treatment  being 
given  in  the  capacity  of  a  phjrsician,  in  order 
to  effect  a  cure  of  said  disease  and  disorder ; 
80  unlawfully  treating  la  the  county  of 
Bexar,  state  of  Texas,  In  which  said  state 
and  county  the  said  Dr.  G.  W.  White  then 
aud  there  resided,  all  of  which  said  treat- 
ment was  given  In  violation  of  the  provisions 
of  chapter  123,  Acts  of  the  Thirtieth  Legisla- 
ture of  the  state  of  Texas,  without  having 
first  registered  in  the  district  clerk's  office  of 
Bexar  county,  Tex.,  the  county  In  which  he 
(the  said  Dr.  G.  W.  White)  then  and  there 
resided,  his  authority  from  the  Board  of 
Medical  Examiners  for  the  state  of  Texas 
for  so  practicing,  together  with  his  age,  post- 
office  address,  place  of  l>lrtli,  school  of  prac- 
tice to  which  he  then  and  there  professed  to 
belong,  subscribed  and  verified  by  oath,  as 
prescribed  and  required  by  the  provisions  of 
chapter  123  of  the  General  Laws  of  the 
state  of  Texas,  Acts  of  the  Thirtieth  Legisla- 
ture of  Texas,  p.  224  et  seq.,  against  the 
peace  and  dignity  of  the  state." 

After  a  Judgment  of  conviction,  appellant 
filed  the  following  motion  in  arrest  of  Judg- 
ment: 

"Because  the  information  and  complaint 
on  which  same  is  based  are  insufficient  to 
charge  the  offense  or  any  offense  against  the 
laws  of  Texas,  in  this:  Said  complaint 
charges  disjunctively  the  offense  intended 
to  be  charged,  and  the  statute  upon  which 
the  prosecution  Is  founded  makes  it  an  of- 
fense to  treat  a  disease  or  disorder,  mental 
or  physical,  or  any  physical  deformity  or 
injury  by  any  system  or  method,  or  to  effect 
cures  thereof,  and  this  complaint  in  the  same 
count,  and  in  a  single  count,  charged  that 
the  defendant  did  unlawfully  treat  a  disease 
or  disorder,  and  the  same  is- charged  dis- 
junctively, and  for  this  reason  said  complaint 
is  uncertain  and  indefinite  and  does  not 
clearly  set  out  whether  the  defendant  treat- 
ed a  disease  or  disorder;  and  the  allegations 
are  repugnant 

"Second.  Said  information  Is  Insufficient 
in  that  it  does  not  charge  that  the  disease  or 
disorder  was  either  a  mental  or  physical 
disease  or  disorder. 

"Third.  Said  information  is  insufficient 
in  that  it  does  not  charge  Lavlna  Spangler 
was  treated  by  any  system  or  method  or  was 
treated  to  effect  cure  of  any  physical  or 
mental  disease  or  disorder,  nor  how  she  waa 
treated. 

"Fourth.  Said  information  is  Insufficient 
in  that  It  does  not  allege  that  the  defendant 
charged  for  such  treatment  or  services  as  a 
physician  any  money  or  other  compensation, 
nor  what.  If  anything,  said  defendant  charg- 
ed therefor. 
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"FlfttL  Because  there  la  a  variance  be- 
tween the  complaint  and  information  in  that 
the  complaint  charges  that  defendant  did  un- 
lawfully treat  a  disease  or  disorder  while 
the  Information  charges  that  defendant  did 
treat  a  disease  and  disorder. 

"Sixth.  Because  the  Information  is  not 
founded  on  the  complaint,  and  does  not  sub- 
stantially state  the  same  offense  charged  in 
the  complaint,  if  any. 

"Seventh.  Because  the  information  does 
not  charge  what  disease  or  disorder  was 
treated,  but  only  says  that  defendant  did 
treat  Miss  Lavina  Spangler  for  tuberculosis, 
and  constipation  also. 

"Eighth.  Because  the  Terdlct  Is  not  sus- 
tained by  the  evidence." 

Mo  motion  for  new  trial  was  illed  at  any 
time,  bat,  when  the  court  overruled  this  mo- 
tion In  arrest  of  Judgment,  appellant  gave 
notice  of  appeal  and  entered  Into  a  recogni- 
sance, and  by  these  acts  the  county  court  was 
deprived  of  all  Jurisdiction  in  the  premises. 
Subsequent  to  the  adjournment  of  court  for 
the  term,  appellant  filed  assignments  of  error 
In  whidi  many  matters  are  complained  of, 
not  mentioned  in  the  motion  In  arrest 

[1]  The  question  arises.  Can  the  matters 
presented  In  the  assignments  of  error  filed 
about  a  month  after  the  adjournment  of 
court  be  reviewed  by  us?  All  of  our  deci- 
sions hold  that  matters  thus  presented  can- 
not be  reviewed  on  appeaL  Veas  v.  State, 
55  Tex.  Cr.  R.  125,  114  S.  W.  830;  Harvey  v. 
State,  67  Tex.  Cr.  R.  7,  121  8.  W.  905;  Day 
▼.  State,  138  S.  W.  130;  Williams  v.  State, 
7  Tex.  App.  163;  Keye  v.  State,  63  Tex. 
Cr.  R.  322,  111  S.  W.  400;  Daniels  v.  State, 
58  Tex.  Cr.  R.  669,  126  S.  W.  1158. 

[2]  As  seen  by  the  first  ground  in  the 
above  motion,  and  relied  on  by  appellant.  It 
is  alleged  that  the  complaint  charged  the 
offense  disjunctively  and  not  conjunctively, 
and  many  authorities  are  cited.  If  this  con- 
struction should  be  given  the  complaint.  It 
may  be  said  that  our  decisions  heretofore 
seem  to  hold  that  this  would  vitiate  the  com- 
plaint The  allegation  In  the  motion  is  that 
wherein  the  complaint  charges  that  appellant 
"did  then  and  there,  in  the  manner  herein- 
after stated,  unlawfully  treat  a  disease  or 
disorder,  to  wit,  did  treat  one  Miss  Lavina 
Spangler,  a  human  being,  for  tuberculosis 
and  also  for  constipation,  and  did  diagnose 
her  case  and  prescribe  therefor  and  did 
charge  therefor,"  etc.;  that  the  use  of  the 
word  "or"  between  the  words  "disease"  and 
"disorder"  renders  the  complaint  defective  be- 
cause In  the  disjunctive.  We  are  referred  to 
the  case  of  Taylor  v.  State,  60  Tex.  Or.  R. 
183,  96  S.  W.  119,  as  being  in  point  on  this 
question,  and  therein  It  is  said  that  the  use 
of  the  word  "or"  left  the  indictment  in  a 
confused  state.  We  do  not  think  the  same 
can  be  said  of  this  complaint  When  It  said 
a  disease  or  disorder,  to  wit,   tuberculosis, 


there  could  be  no  uncertainty.  The  appellant 
was  Informed  specifically  with  what  be  was 
charged.  An  Indictment,  like  any  other 
pleading,  must  be  read  as  a  whole,  and  this 
indictment,  when  so  read,  is  not  In  the  dis- 
junctive nor  uncertain,  but  it  clearly  and  In 
unambiguous  lang^uage  informs  appellant  of 
the  offense  with  which  he  is  charged,  and  the 
disease  which  he  tifeated.  Placing  the  words 
"to  wit,  tuberculosis  and  constipation,"  limit- 
ed the  meaning  of  the  words  "disease"  and 
"disorder"  in  this  particular  case  to  those 
diseases,  and  he  could  have  been  convicted 
for  treating  her  of  no  other  disease  or  dis- 
order than  the  two  named.  Therefore  the 
complaint  is  certain  and  specific  in  its  alle- 
gations and  Is  not  in  the  disjunctive  when 
read  and  construed  as  a  whole.  Neither  was 
it  necessary  for  the  complaint  to  allege 
whether  the  disease  was  a  mental  or  physical 
disease;  all  persons  are  aware  that  tubercu- 
losis and  constipation  are  physical  diseases. 
The  complaint  is  herein  copied,  and  It,  on  its 
face,  demonstrates  that  the  other  grounds 
in  the  motion  In  arrest  of  judgment  on  ac- 
count of  alleged  defects  in  the  complaint  are 
not  well  taken. 

The  only  other  ground  In  the  motion  con- 
tends that  the  evidence  in  insufficient  to  sus- 
tain the  verdict.  We  have  read  the  record 
carefully  and  are  fully  convinced  that  the 
evidence  supports  the  contention  that  appel- 
lant was  treating,  and  offering  to  treat, 
disease  for  pay,  and  did,  in  this  instance, 
treat,  and  offer  to  treat,  Miss  Lavina  Spang- 
ler for  tuberculosis  and  prescribe  for  her 
for  constipation. 

The  other  complaints  In  the  assignments  of 
error  we  will  not  discuss  as  they  were  not 
presented  to  the  trial  court  It  Is  onlj  fair 
to  trial  courts  that  all  grounds  upon  which 
it  is  claimed  he  erred  should  be  presented  to 
him  In  the  motion  for  new  trial,  and  he  be 
given  an  opportunity  to  correct  his  own  er- 
ror, if  any  he  has  committed. 

Affirmed. 


WILSON  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    May  14, 
1913.) 

CannRAi.  Law  ((  109O*)— Appkai/— Revibw— 

Recobo. 

Rulings  of  the  trial  court  cannot  be  passed 
on,  in  the  absence  of  bills  of  exceptions  and  a 
statement  of  facts,  without  which  they  cannot 
be  intelligently  renewed. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §§  2653,  2789,  2803-2822, 
282r)-2827,  2927,  2928,  2948,  3204 ;  Dec.  Dig.  i 
1090.»1 

Appeal  from  District  Court,  Harrison 
County;    H.  T.  Lyttleton,  Judge. 

Mose  Wilson  appeals  from  a  conviction. 
Affirmed. 

C.  E.  Lane,  Asst  Atty.  Oen.,  for  the  State. 
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I>AVXL»SON,  P.  J.  Appellant  was  con- 
victed of  murder  In  the  second  degree;  tils 
punishment  being  assessed  at  five  years'  con- 
tinement  in  the  penitentiary. 

TUs  record  is  before  us  without  a  state- 
ment of  facts  or  bill  of  exceptions.  There 
are  quite  a  number  of  criticisms  to  the  rul- 
ings of  ttae  court,  but  in  the  absence  of  bills 
of  exception  and  statement  of  facts  they 
cannot  be  reviewed  Intelligently. 

As  the  record  presents  the  case,  the  judg- 
ment must  be  affirmed;  and  it  is  so  or- 
dered. 


T&t  parte  WBLBURN. 

(Court  of  Criminal  Appeals  of  Texas.    May  14, 

1913.) 

1.  Habeas  Corpus  (S  113»)— Proceedings- 
Petition— Effect. 

The  application  or  petition  for  a  writ  of 
habeas  corpus  is  a  mere  pleading,  and  is  not 
evidence  of  the  facts  therein  stated. 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent  Dig.  H  102-115 ;   Dec.  Dig.  §  113.*] 

2.  Habeas  Corpus  (§  113»)— Appeal— State- 
ment OF  Facts— Necessity. 

On  appeal  from  a  judgment  remanding  the 
applicant  for  a  writ  of  habeas  corpus  into  cus- 
tody, where  there  was  no  statement  of  facta, 
it  must  be  held  that  the  judgment  of  the  lower 
court  was  correct,  and  that  there  was  ample 
evidence  to  sustain  it;  the  application  or  peti- 
tion not  being  evidence  of  the  facts  therein 
stated. 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent.  Dig.  §§  102-115 ;   Dec  Dig.  {  113. »] 

Ap^al  from  District  Court,  Lubbock  Coun- 
ty;  W.  R.  Spencer,  Judge. 

Application  by  W.  G.  Welburn  for  a  writ 
of  habeas  corpus.  From  the  Judgment  com- 
mitting relator  to  the  custody  of  the  sberifT, 
he  appeals.    AfUrmed. 

R.  J.  Dillard  and  J.  H.  Moore,  both  of  Lub- 
bock, for  appellant.  C.  E.  Lane,  Asst.  Atty. 
Uen.,  for  the  State. 

PRENDERUAST,  J.  In  the  corporation 
court  of  the  town  of  Lubbock  appellant,  on 
proper  complaint,  was  prosecuted,  tried  In 
said  court,  and  convicted  for  maintaining  a 
nuisance  under  the  dty  ordinance,  and  fined 
$10.  He  thereupon,  in  open  court  at  the 
time,  gave  notice  of  appeal  to  the  county 
court  of  Lubbock  county,  and  filed  an  appeal 
bond  in  said  corporation  court.  Thereupon 
the  bond  and  all  the  other  original  papers 
were  sent  to  and  filed  in  the  county  court, 
and  the  cause  properly  docketed  therein. 
Later  the  case  was  regularly  tried  before 
the  county  court  and  Jury,  and  he  was  again 
convicted  and  fined  flO;  the  proper  Judg- 
ment being  entered  thereon.  Not  paying  the 
Judgment  and  costs,  the  proper  writ  was  is- 
sued, and  be  was  taken  in  custody  by  the 
sheriff,  and  held  to  collect  said  fine  and  costs. 
On  February  10,  1913,  he  sued  out  a  writ  of 
habeas  corpus  before   the  district  Judge  of 


said  Lubbock  county.  The  Judge  heard  all 
the  evidence  and  remanded  him  to  the  cus- 
tody of  said  sheriff,  from  which  Judgment 
and  order  of  the  district  Judge  he  has  prose- 
cuted this  appeal. 

[1,2]  The  sole  contention  here  Is  that,  as 
appellant  gave  a  defective  appeal  bond  from 
the  corporation  court  to  the  county  court, 
the  county  court  acquired  no  Jurisdiction 
whatever,  and  the  trial  and  Judgment  render- 
ed In  the  case  on  the  county  court  trial  are 
therefore  void.  The  Judgment  of  the  dis- 
trict Judge  clearly  shows  that  in  the  said  ha- 
beas corpus  proceedings  before  him  all  the 
parties  appeared,  and  the  court  beard  the 
evidence  and  argument  of  counsel,  and  re- 
manded Welburn  to  the  custody  of  the  staer- 
1ft  under  the  said  proper  process  by  which 
he  was  held.  It  has  uniformly  been  held  by 
this  court  tliat  the  application  or  petition 
for  a  habeas  corpus  Is  a  mere  pleading,  and 
is  not  evidence  of  the  allegations  therein. 
There  is  no  statement  of  facts  In  this  case, 
nor  is  It  in  any  way  shown  wliat  the  evidence 
before  the  district  Judge  was.  The  Judgment 
must  therefore  be  held  correct,  and  that  there 
was  ample  evidence  to  sustain  it  Ex  parte 
Nam.  59  Tex.  Cr.  R.  141,  127  S.  W.  1031 ;  Ei 
parte  Robertson,  63  Tex.  Cr.  B.  280,  140  8.  W. 
98;  Ex  parte  Thomas,  145  S.  W.  601 ;  Ex  parte 
Basham,  146  S.  W.  619;  Ex  parte  Northern, 
63  Tex.  Cr.  R.  275,  140  S.  W.  95. 

The  Judgment  is  therefore  affirmed. 


MONROE   V.    STATE. 

(Court  of  Criminal  Appeals  of  Texas.     March 
26,  1913.    On  Motion  for  Rehear- 
ing,  May   28,   1913.) 

1.  Intoxicating  Liquors  (J  205*)— Offenses 
— Indictment— Sufficiency. 

In  view  of  Acts  30th  Leg.  1st  Called  Sess. 
c.  8,  providing  that  if  no  contest  is  filed  it  shall 
be  conclusively  presumed  that  a  local  option 
election  is  a  valid  one,  an  indictment  charging 
the  offense  of  pursuing  the  business  of  selling 
intoxicating  liquors  in  prohibition  territory, 
which  averred  that  an  election  was  held,  and  it 
was  determined  that  the  sale  of  liquor  should 
be  prohibited,  is  sufficient,  although  not  aver- 
ring that  the  election  held  was  a  legal  and  valid 
one. 

[E:d.  Note. — For  other  cases,  see  Intoxicating 
Uquon,  Cent  Dig.  {225;   Dec.  Dig.  {  205.*] 

On  Motion  for  Rehearing. 

2.  Criminal   Law    (8   1206*)— Punishment- 
Suspended  Sentence. 

Where,  after  accused  was  convicted  of  fol- 
lowing the  business  of  selling  intoxicating  liq- 
uors m  prohibition  territory,  the  Legislature, 
during  the  pendency  of  his  appeal,  passed  the 
suspended  sentence  law  (Acts  32d  Leg.  c.  44), 
which  provided  that  if  a  person  on  trial  re- 
quests m  writing  that  his  general  reputation  be 
inquired  into,  and  the  proof  shall  show  and  the 
jury  shall  find  that  he  has  never  before  been 
convicted  of  a  felony,  and  the  jury  shall  recom- 
mend that  the  sentence  be  suspended,  the  court 
shall  suspend  the  sentence,  the  accused  is  not 
entitled  to  any  benefit  from  such  act;  it  ap- 
pearing that  it  did  not  expressly  apply  to  of- 
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fenders  whose  appeals  were  pendine,  and  the 
act  expressly  insisted  upon  a  demand  in  writ- 
ing prior  to  trial  in  order  to  give  an'  accused 
the  benefit  of  its  provisions,  and  did  not  give 
the  trial  judge  any  authority  to  suspend  sen- 
tence upon  bis  own  motion. 

[Eld.  Note.— For  other  cases,  see  Criminal 
I«w,  Cent  Dig.  {{  3271-3277,  3279,  3280;  Dec. 
Dig.  I  1206.*] 

3.  Cbiuinal  Law  ({  881*)— Judoment— Sdt- 
ficienct. 

In  a  (Prosecution  for  following  the  business 
of  selling  intoxicating  liquors  in  prohibition 
territory,  where  the  indictment  charged  the  of- 
fense with  particularity,  a  verdict  of  guilty  as 
charged  in  the  indictment,  signed  by  the  fore- 
man, together  with  the  judgment  and  sentence 
tbereon,  are  sufficient 

[E^.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  ||  2089,  2093;    Dec.  Dig.  { 

4.  Cbiihrai.  Law  (i  1184*)— AppbaI/— Dispo- 
emois. 

Under  Code  Cr.  Proc.  1911,  art  938,  pro- 
viding that  the  Court  of  Criminal  Appeals  may 
reform  and  correct  a  judgment  as  the  law  and 
nature  of  the  case  require,  a  judgment  which 
is  too  vague  and  indefinite  may  be  reformed  on 
appeal,  where  the  indictment,  charge  of  the 
court,  and  verdict  are  all  a  part  of  the  record. 
[Ed.  Note.— For  other  cases,  see  Criminal 
iMw,  Cent  Dig.  H  3199,  3200;    Dec.  Dig.  § 

Appeal  from  District  Court,  Williamson 
County;   Charles  A.  WUcox,  Judge. 

Arthur  Monroe  was  cooylcted  of  the  of- 
fense of  pursuing  the  business  and  occupa- 
tion of  selling  intoxicating  liquors  in  prohibi- 
tion territory,  and  he  appeals.    Affirmed. 

Nunn  ic  Love,  of  Georgetown,  for  appel- 
lant C.  B.  Lane,  Asst  Atty.  Gen.,  for  the 
State. 

HARPER,  J.  Appellant  was  prosecuted 
and  oonvlcted  of  the  offense  of  pursuing  the 
business  and  occupation  of  selling  Intoxicat- 
ing liquors  In  prohibition  territory.  There 
is  no  statement  of  facts  nor  bills  of  excep- 
tions accompanying  the  record;  so,  the  only 
question  presented  that  we  can  review  Is 
the  motion  to  quash  the  Indictment 

[1]  The  first  ground  in  the  motion  Is  that  the 
Indictment  falls  to  allege  that  "a  valid  and 
legal  election"  was  held.  The  Indictment  fol- 
lows the  usual  and  customary  form  approv- 
ed by  this  court  In  this  respect,  that  an  elec- 
tion was  held  to  determine  whether  or  not 
the  sale  of  Intoxicating  liquors  should  be 
prohibited,  and  at  said  election  it  was  deter- 
mined the  sale  should  be  prohibited,  and  the 
court  declared  the  result  of  said  election,  en- 
tered an  order  to  that  effect,  which  order 
was  duly  published,  and  it  was  not  neces- 
sary to  state  that  the  election  so  held  was 
"a  valid  and  legal  one."  Acts  30th  Leg.  1st 
Called  Sess.  c.  8,  p.  447,  which  provides 
within  what  time  said  elections  may  be  con- 
tested, and  if  no  contest  is  filed  it  shall  be 
conclusively  presumed  that  said  election  was 
a  valid  one. 

The    other    grounds   are   equally    without 


merit;   the  Indictment  being  drawn  ta  terms 
frequently  approved  by  this  court. 
The  Judgment  is  afSrmed. 

On  Motion  for  Rehearing. 

On  a  former  day  of  this  term  this  case 
was  affirmed,  and  motion  for  rehearing  over- 
ruled;  but  appellant  came  and  represented 
he  desired  to  present  a  new  proposition  of 
law,  which  would  not  only  materially  af- 
fect this  case,  but  all  cases  pending  in  this 
court  where  the  punishment  assessed  is  less 
than  five  years  In  the  penitentiary.  We  or- 
dered the  mandate  withdrawn,  and  permit- 
ted the  filing  of  the  amended  motion.  It 
reads: 

"(1)  That  the  appellant  was  tried  and 
convicted  at  the  February  term  of  the  dis- 
trict court  of  Williamson  county,  Texas,  A. 
D.  1912,  and  that  he  appealed  his  cause  to 
this  court,  and  while  his  appeal  was  pend- 
ing in  this  court  the  Legislature  of  the  state 
of  Texas  passed  and  the  Governor  approved 
the  act  known  as  the  'suspended  sentence 
law,'  and  that  by  reason  of  the  passage  of 
the  said  law  the  appellant's  case  should  be 
reversed  for  the  following  reasons: 

"(a)  That  the  said   law   ameliorated   and 
modified    the    penalty    heretofore    existing 
for  the  offense  for  which  appellant  stood    ' 
charged. 

"(b)  That  by  substitutton  the  said  law  re- 
pealed the  penalty  for  the  offense  for  which 
the  appellant  stood  charged. 

"(c)  That  the  said  law  altered  and  changed 
the  theretofore  existing  law  in  such  a  man- 
ner as  to  substantially  affect  the  appellant's 
rights. 

"(d)  That  as  shown  by  the  affidavit  of  ap- 
pellant, attached  hereto  and  made  a  part 
hereof,  the  appellant  elects  to  avail  himself 
of  the  benefits  of  the  said  suspended  sen- 
tence law. 

"(e)  That  the  record  of  this  cause  shows 
affirmatively  that  no  sentence  has  been  le- 
gally pronounced  against  him  for  the  viola- 
tion of  any  law." 

An  able  and  exhaustive  brief  has  been 
filed  on  propositions  (a),  (b),  (c),  and  (d),  and 
many  authorities  quoted  and  cited;  but 
we  are  of  the  opinion  that  none  of  them  sus- 
tain his  contention.  A  number  of  them  are 
cases  holding  that,  even  though  a  person 
has  been  convicted  and  the  case  pending  on 
appeal,  if  the  Legislature  should  repeal  the 
law  making  such  an  act  an  offense.  It  would 
be  the  duty  of  this  court  to  reverse  and  dis- 
miss the  cause.  The  8usi)ended  sentence 
law  repeals  no  law  of  this  state  declaring 
what  are  i)enal  offenses ;  conseciuently  those 
cases  have  no  application  to  the  question 
here  presented. 

[2]  Appellant  contends  that  the  suspended 
sentence  act  (Acts  32d  I^^g.  c.  44)  ameliorates 
the  penalty  of  certain  offenses,  by  providing 
that    under    given    conditions    a    defendant 
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shall  be  permitted  to  go  at  large  on  his 
own  recognizance,  even  though  he  has  been 
adjudged  guilty,  and  this  contention  may,  in 
a  measure,  be  said  to  be  true:  but  it  is 
only  on  given  conditions  that  such  amelio- 
rated penalty,  if  it  shall  be  so  termed,  oper- 
ates and  becomes  effective  in  any  given  case. 
While  not  passing  on  the  constitutionality 
of  the  suspended  sentence  act,  as  it  is  not 
necessary  to  a  disposition  of  this  case,  and 
not  raised  by  appellant  in  his  motion,  yet 
we  are  of  the  opinion  that,  if  it  is  sustained, 
it  will  be  upon  the  ground  that  it  will  be 
read  into  every  penal  law,  as  a  part  there- 
of (except  those  exempted  by  express  terms), 
when  the  facts  authorize  it.  Just  as  the  law 
of  principals,  accomplices,  and  accessories  is 
read  into  and  made  a  part  of  each  statute, 
when  the  facts  Justify  the  court  in  so  doing, 
and  as  applicable  to  this  case  it  may  be 
said  the  penal  clause  of  the  prohibition  law 
should  and  will  hereafter  read  as  follows: 
"If  any  person  shall  engage  in  or  pursue  the 
occupation  or  business  of  selling  intoxicating 
liquors,  except  as  permitted  by  law,  in  any 
precinct  in  which  the  sale  of  intoxicating 
liquors  has  been  prohibited,  he  shall  be  pun- 
ished by  confinement  in  the  penitentiary  for 
not  less  tSi&Q  two  nor  more  than  five  years: 
Provided  that  if  the  person  on  trial  shall 
request  in  writing  that  bis  general  reputa- 
tion be  inquired  into,  and  the  proof  shall 
show  and  the  Jury  shall  find  that  he  has 
never  before  been  convicted  of  a  felony  in 
this  state  or  any  other  state,  and  the  Jury 
in  their  verdict  shall  recommend  that  the 
sentence  be  suspended,  the  court  shall  sus- 
pend the  sentence,"  under  conditions  named 
in  the  act  We  do  not  think,  under  the  pro- 
visions of  this  act,  the  court  has  any  au- 
thority or  power  to  suspend  sentencing  the 
defendant  unless  the  Jury  shall  so  recom- 
mend in  their  verdict,  and  the  court  has  no 
power  to  refuse  to  do  so  if  the  Jury  in  their 
verdict  so  recommends,  only  that  he  may  set 
aside  the  entire  verdict  and  grant  a  new 
trial,  if  in  the  exercise  of  his  discretion  he 
deems  the  ends  of  Justice  demand  such  ac- 
tion on  his  part 

If  this  be  a  correct  construction  of  the 
law,  then  it  is  only  on  condition  that  the 
person  on  trial,  before  the  trial  hegint  and 
verdict  of  the  fury  la  rendered,  shall  request 
in  writing  that  his  reputation  be  made  an 
issue  in  the  trial,  that  he  may  receive  any 
benefit  from  the  ameliorating  statute.  Many 
persons  who  do  not  bear  a  good  reputation 
would  hesitate  to  make  the  request,  for  fear 
that  evidence  of  such  reputation  would  en- 
hance the  punishment  to  be  assessed,  while 
those  whose  reputation  has  been  above  re- 
proach, except  in  the  instance  for  which  they 
are  then  on  trial,  will  gladly  avail  themselves 
of  this  provision,  and  this  is  the  class  of  in- 
dividuals for  whom  the  law  was  framed  and 
passed,  in  the  hopes  that  they  may  be  stay- 
ed from  their  erring  course  and  good  citi- 
zens made  o2  them.    The  fact  that  a  person 


makes  such  request  will,  in  a  measure^  be 
taken  by  the  Jury  as  a  confession  of  guilt, 
and  yet  the  law  requires  that  this  be  done 
before  any  person  shall  receive  or  be  entitled 
to  the  benefits  of  the  law,  and  even  though 
a  person  be  now  placed  on  tirial,  after  this 
law  has  become  effective,  and  he  neglects, 
fails,  or  refuses  to  file  this  request  in  writ- 
ing until  after  the  trial  begins  and  verdict  is 
rendered,  he  is  not  entitled  to  and>cannot  re- 
ceive the  benefits  of  this  law.  The  intent 
and  purpose  of  the 'law  are  made  plain,  and 
the  terms  upon  which  one  can  receive  the 
benefits  of  it  are  manifest,  and  it  was  never 
intended  to  have  any  effect  on  trials  Iiad 
before  the  passage  of  the  law,  any  more  than 
it  was  intended  that  a  person  tried  after  Its 
passage  could  receive  the  benefits  of  the  law 
after  verdict  rendered,  by  then  making  appli- 
cation. If  there  is  one  provision  of  the  law 
made  so  plain  that  none  can  misunderstand 
It,  it  is  that  the  only  way  for  one  to  avail 
himself  of  its  provisions  Is  to  make  an  ap- 
plication in  writing  before  the  trial  begins 
and  verdict  is  returned,  and  pat  in  issue 
his  reputation  as  a  peaceable,  law-abiding 
citizen,  and  then  will  he  receive  the  benefit 
of  it  only  on  condition  that  the  evidence 
shows  that  he  lias  never  before  been  con- 
victed of  a  felony,  and  the  Jury  trying  him 
shall  find  that  fact,  and  find  that  his  reputa- 
tion, as  a  citizen  is  such  that  they  in  their 
Judgment  think  the  best  interests  of  society 
and  the  state  and  the  interest  of  the  In- 
dividual on  trial  will  best  be  subserved  by 
inflicting  no  punishment  unless  the  person 
on  trial  shall  commit  another  breach  of  the 
law,  and  they  so  recommend  in  their  verdict 
It  is  true  this  law  was  not  in  force  when 
appellant  was  tried,  and  others  are  now 
granted  a  privilege  not  granted  to  him ;  but 
it  may  be  said  there  are  hundreds  of  per- 
sons whose  cases  were  and  are  pending  on 
appeal,  some  of  whom  are  now  in  the  peni- 
tentiary, who  were  also  denied  this  privilege. 
If  the  I^eglslature  had  intended  that  a  per- 
son could  take  advantage  of  this  statute  at 
any  time  before  final  disposition  of  the  case, 
they  would  have  so  written  the  law;  but, 
instead  of  doing  so,  they  wrote  into  it  the 
provision  that  this  request  in  writing  must 
be  made  before  the  trial  begins  and  before 
the  Jury  had  returned  its  verdict,  and  under 
its  terms  the  application  of  appellant  made 
in  this  court  comes  too  late  and  can  avail 
him  nothing.  A  similar  question  was  so 
thoroughly  discussed  in  Walker  v.  State,  7 
Tex.  App.  245,  32  Am.  Rep.  595,  by  then 
Presiding  Judge  White,  and  the  rule  govern- 
ing this  character  of  case  so  clearly  annonnc- 
ed,  it  would  t>e  but  superfiuous  for  us  to  re- 
view the  authorities,  and  we  deem  it  only 
necessary  to  state  that  we  adhere  to  the  rule 
announced  in  that  case,  and  think  its  sound 
reasoning  and  logic  wUl  convince  any  legal 
mind  of  its  correctness,  and  that  this  law 
does  not  apply  to  cases  tried  before  Its  enact- 
ment 
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[8,4]  The  other  contention  of  appellant, 
that  the  judgment  and  sentence  must  deflne 
the  otTeuse  with  the  same  speciflcuess  and 
definlteness  as  the  Indictment  or  bail  bond, 
Is  not  sound.  The  Indictment  In  specific 
terms  defined  the  offense,  the  court  in  his 
charge  correctly  submitted  this  offense,  and 
the  Jury  In  their  verdict  find,  "We,  the  Jury, 
find  the  defendant  guilty  as  charged  in  the 
indictment,  and  assess  his  punishment  at 
three  years  in  the  penitentiary,"  being  sign- 
ed by  the  foreman.  That  the  Judgment  and 
sentence  on  this  verdict  only  referred  to  the 
offense  in  general  terms,  and  did  not  specif- 
ically deflne  it  with  that  definlteness  requir- 
ed in  an  Indictment,  furnishes  no  ground  for 
reversal  of  the  case.  Under  such  circum- 
stances, if  it  was  too  vague  and  indefinite, 
we  would  be  authorized  to  reform  and  cor- 
rect the  Judgment  and  sentence,  under  article 
938,  Code  Cr.  Proc.  1911;  the  Indictment, 
charge  of  the  court,  and  verdict  all  being  a 
IMirt  of  the  record  in  this  case.  But  as  the 
judgment  and  sentence,  while  not  specifically 
defining  the  offense  as  specifically  as  is  re- 
quired in  an  indictment  or  bail  bond,  yet  de- 
fines the  offense  in  general  terms  sufficiently, 
no  error  is  presented. 

The  motion  for  rehearing  Is  overruled. 


IMTIKEUb  T.  STATB. 

(Court  of  Criminal   Appeals  of  Texas.     April 
16,  1913.    Rehearing  Denied  May  28,  1913.) 

1.  CanoNAi.  LiAw  ({  1166%*)— Habiojss  Eb- 

BOB— SXUCCTION  OF  JUBOKS. 

Unless  some  juror  who  sat  in  the  case  was 
legally  objectionable,  ralings  of  the  court  with 
respect  to  the  competency  of  jurors,  etc.,  are 
not  ground  for  a  reversal. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |(  3114-3123;  Dec.  Dig.  | 
1168%.»] 

2.  Cbiminai,   Law    ({    1001*)— AppEAir-Biix 

or    BStCEPTIOH. 

A  bill  of  exception  for  prosecution  with  an 
assault  to  kill,  recited  that  prosecuting  witness 
testified  to  a  settlement  for  cotton  purchased, 
and  that  witness  mentioned  to  accused  that  be 
owed  him  for  picking  cotton  and  "it  made  him 
mad,"  and  that  defendant  objected  to  the  quot- 
ed evidence  on  the  ground  that  it  was  a  conclu- 
sion, and  excepted  to  the  overruling  of  objec- 
tion. Held  not  sufficient  to  authorize  a  view  of 
any  error  in  admitting  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
T.«w,  Cent.  Dig.  «  2653,  2789,  2803-2822, 
2825-2827,  2927,  2928,  2948,  320^ ;  Dec.  Dig. 
f   1091.»] 

3.  Homicide  (|  ie9»)— Assault  to  Kili^— Ad- 

IIIBSIBILITT   or   EVIDENCK. 

The  evidence  complained  of  was  admissible. 
[Ed.    Note.— For  other  cases,    see   Homicide, 
Cent  Dig.  g|  341-350;   Dec  Dig.  {  169.*] 

4.  Cbiminai,   Law    (|   1091*)— AppeaIt-Biix 
0»  exceptior. 

A  bill  of  exception  to  the  exclusion  of  evi- 
dence was  insufficient,  where  it  did  not  show 
what  answer  witness  would  have  given. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  2653,  2789,  2803-2822, 
2825-2827,  2927,  2928,  2948,  3204 ;    Dec.  Dig.  i 

■For  oUiar 


5.  HomoiDx  (I  176*)— Assault  to  Kill— Ad- 
lassiBiLiTT  OF  Evidence. 

In  a  prosecution  for  assault  with  intent  to 
kill,  evidence  that  prosecuting  witness  could 
not  straighten  up  well,  but  it  pulled  the  cut 
and  broke  loose  close  to  his  heart  was  admissi- 
ble. 

[Ei.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  i  379 ;  Dec.  Dig.  |  17ft*] 

6.  CaiinNAL  Law  ({  368*)  —  Evidence  —  Rbs 
Gesta. 

In  prosecution  for  assault  with  intent  to 
kill,  evidence  that  immediately  after  accused 
cut  prosecuting  witness,  the  witness  testifying 
saw  prosecuting  witness  standing  and  had  to 
help  him,  and  that  he  did  not  pick  him  up  and 
carry  him,  but  assisted  him  from  the  scene  of 
the  difficulty  to  witness'  house,  was  admissible 
as  res  gestte. 

[Ed.  Note.— For'  other  cases,  see  Criminal 
Law,  Cent  Dig.  fj  806,  812,  814,  816,  821; 
Dec.  Dig.  i  368.*] 

7.  Witnesses     <{     406*)— Imfeaohino     Evi- 
dence—Admissibilitt. 

In  a  prosecution  for  assault  with  intent 
to  kill  in  which  accused  claimed  that  his  arm 
had  been  so  injured  a  few  days  before  the  diffi- 
culty that  he  could  not  use  i^  evidence  that  be 
had  used  an  ax  the  day  before  the  trouble,  to 
break  open  a  salt  barrel,  and  carried  part  of  the 
salt  home  on  his  shoulder,  was  admissible  to 
impeach  accused  as  a  witness. 

[Ed,  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  H  1276-1279 ;   Dec.  Dig.  {  406.*] 

8.  Witnesses  (|  893*>— Inconsistent  State- 
vents— Testihont  ON  FOBMXB  TBIAL. 

In  a  prosecution  with  intent  to  kill,  the 
state  could  prove  accused's  evidence  on  a  for- 
mer trial,  which  disputed  his  evidence  at  the 
present  trial  on  a  material  point 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  H  1252-1257 ;    Dec.  Dig.  i  393.*] 

9.  CaiinNAL  Law  (J  1091*)— Appeal— Bill  op 
Exception— Sufficiency. 

A  bill  of  exception  recited  that  on  voir  dire 
36  or  more  men  were  examined  for  jury  service, 
and  challenges  for  cause  were  made  and  sns- 
tauied  until  only  24  men  remained,  and  the 
court  thereupon  directed  the  challenge  to  be 
made  from  the  list  of  24  men,  to  which  defend- 
ant objected  and  requested  a  full  panel,  which 
objection  is  overruled,  and  that  on  the  chal- 
lenges the  state  struck  6  men  and. the  defendant 
8,  and  the  first  12  remaining  were  impaneled  to 
serve  as  the  jury,  to  all  of  which  defendant 
then  and  there  excepted.  Held,  that  the  bill  of 
exceptions  did  not  authorize  review  of  the  al- 
leged error. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  K  2803.  2815,  2816,  2818, 
2819,  2823,  2824,  2828-2SS3,  2843,  2931-2933, 
2943 ;    Dec.  Dig.  §  109L*] 

10.  Homicide   (S   171*)— Assault  to  Kill— 
Admissibilitt  op  EJvidence. 

In  a  prosecution  in  an  assault  with  intent 
to  kill  evidence  by  prosecuting  witness  that  ac- 
cused was  growling  and  cursing  at  the  time  of 
and  just  before  their  iirst  fight  which  led  to 
the  cutting,  was  admissible. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  |{  351-358;  Dec.  Dig.  {  171.*] 

IL  Affidavits  (J  6*)— Who  mat  TaIce. 

An  affidavit  for  change  of  venue,  which 
was  sworn  to  by  accused  attorney,  could  not 
be  considered. 

[Ed.  Note.— For  other  cases,  see  Affidavits, 
Cent  Dig.  S|  18-27 ;    Dec.  Dig.  §  5.*] 

12.  Cbiminal  Law  (|  1092*)— Bill  op  Excep- 
tions—Filing — Change  op  Venue. 

Under  Code  Crim.  Proc.  1911,  art  634. 
providing  that   an   order   denying    a   change  of 
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venue  ahall  not  be  reriewed  nnless  the  facts  on 
which  it  was  based  are  presented  in  a  bill  of 
exception  filed  at  the  term  at  which  the  order 
was  made,  a  statement  of  the  evidence  heard 
on  the  motion  for  change  of  venue,  filed  long 
after  adjournment,   cannot  be  considered. 

[E3d.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  $|  2803,  282g,  2834-2861, 
2019;   Dec.  Dig.  f  1092.*] 

13.  Homicide  (J  268*)— Assauit  to  Kili/— 
JOBY  Question. 

Evidence  held  to  aathorice  the  submission 
of  the  question  of  assault  with  Intent  to  kill. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  I  562 ;    Dec.  Dig.  S  268.*] 

14.  CBnaRAL  IiAW  (i  1064*)— Appeal— Mo- 
tion roB  New  T^ial— Sutficienct  of 
Statement  of  Grounds. 

The  ground  of  motion  for  a  new  trial,  al- 
leging error  in  not  charging  a  new  article  of 
Pen.  Code  1911,  art.  717,  the  substance  of 
which  is  stated,  without  assigning  any  reason 
why  it  should  have  been  charged.  Is  too  general 
to  authorize  a  review. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Lew,  Cent  Dig.  {f  2076-2684;  Dec.  Dig.  | 
1064.*] 

15.  HoMicinE  (J  268*)— AesAXJi-T  to  Kili/— 
Deadlt  Weapon. 

Where  the  evidence  described  the  knife  used 
by  accused  and  the  manner  and  circumstances 
in  which  it  was  used,  and  one  shown  to  be  ex- 
actly like  it  was  put  in  evidence,  it  was  not  er- 
ror to  permit  the  jury  to  determine  whether  the 
knife  was  a  deadly  weapon,  though  there  was 
no  evidence  stating  in  terms  that  it  was  a  dead- 
ly weapon. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  f  562;   Dec  Dig.  i  26a*] 

16.  Homicide  (|  300*)— Instructions— Sblf- 
Defense. 

An  instruction  in  a  prosecution  for  assault 
with  intent  to  kill  was  not  erroneous  for  re- 
quiring a  finding  that  the  assault  was  "not  in 
his  necessary  self-defense,  as  hereinafter  charg- 
ed," instead  of  that  it  was  "not  in  defense  of 
himself  against  an  unlawful  attack  producing  a 
reasonable  expectation  of  death  or  serious  bod- 
ily harm" ;  the  meaning  of  the  two  phrases  be- 
ing substantially  the  same. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  ||  614,  616-620,  622-630 ;  Dec.  Dig. 
f  300.*] 

17.  Criminal  Law  (|  822*)— Instbuction— 
Construction. 

The  instruction  should  always  be  con- 
strued as  a  whole. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §«  1990,  1991,  1994,  1995, 
3158;   Dec.  Dig.  §  822.*] 

18.  Criminal  Law  (§  815*)— Instructions 
Excluding  Issues  —  Assault  to  Kill  — 
Self-Defense. 

An  instruction  in  a  prosecution  for  assault 
with  intent  to  kill,  that  if  the  jury  believed 
that  the  accused  was  guilty  of  an  assault,  but 
had  a  reasonable  doubt  whether  the  assault 
was  upon  malire  aforethought  with  intent  to 
murder,  then  thoy  should  acquit  him  of  that 
offense,  and  should  consider  whether  he  was 
guilty  of  an  aggravated  assault,  did  not  elimi- 
nate from  the  jury's  consideration  the  issue  of 
self-defense. 

[Ed.  Note.— For  other  cases,  see  Criminal 
I^w,  Cent  Dig.  |{  1922,  1986;  Dec.  Dig.  S 
815.*] 

19.  Criminal  Law  (J  823*)— Instructions. 

Error  in  an  instruction  defining  manslaugh- 
ter, in  a  prosecution  for  assault  with  intent  to 
kill,   inadvertently   quoting   literally   the   statu- 


tory langnage,  in  which  an  assault  and  batter} 
"by  the  deceased,"  causing  pain  or  bloodshed, 
was  made  an  adequate  cause,  was  harmless 
where  the  court  also  charged  that  if  prosecut- 
ing witness  had  assaulted  the  accused,  causing 
pain  or  bloodshed,  and  thereby  rendered  bis 
mind  incapable  of  cool  reflection,  etc.,  be  would 
only  be  guilty  of  aggravated  assault 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i{  1992-1995,  3158;  Dec.  Dig. 
i  823.*) 

20.  Homicide  (|  282*)— Assault  to  Kill— Ju- 
ry Question- Adequate  Cause. 

Evidence,  in  a  prosecution  for  assault  with 
intent  to  kill,  held  to  make  It  a  jury  question 
whether  the  fights  theretofore  had  between  the 
parties  were  sufficient  to  constitute  adequate 
cause,  so  as  to  reduce  the  offense  to  aggravated 
assault. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  S  574 ;    Dec.  Dig.  |  282.*] 

21.  Criminal  Law   (85   763,  764*)— Instruc- 
tion—Weight  OF  Evidence. 

The  court  instmcted,  in  a  prosecution  for 
assault  with  intent  to  kill,  that  if  accused  cot 
prosecuting  witness,  and  if  a  minute  or  two 
before  at  .a  blacksmith  shop  witness  had  made 
one  or  more  assaults  upon  the  accused,  which 
caused  pain  or  bloodshed,  such  facts  were  suffi- 
cient in  law  to  reduce  the  offense,  if  any,  from 
assault  with  intent  to  murder  to  aggravated 
assault,  and  if  the  jury  believed  that  accused's 
mind  was  thereby  rendered  incapable  of  cool  re- 
flection, and  that  it  was  not  sufficient  time 
from  the  encounter  at  the  blacksmith  shop  un- 
til the  cutting  for  his  mind  to  cool,  etc,  de- 
fendant would  only  be  guilty  of  aggravated  as- 
sault. The  instruction  as  to  the  facts  literally 
followed  the  evidence.  Held,  that  the  instruc- 
tion did  not  charge  as  a  matter  of  law  that  ac- 
cused was  guilty  of  assault  with  intent  to  kill. 
[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ii  1731-1748,  1752,  1768. 
1770;   Dec  Dig.  fi  763,  764.*] 

22.  Criminal  Law  ({  1090*)— Bill  Excepted. 
In  the  absence  of  a  bill  of  exceptions  to 

alleged  improper  argument  of  county  attorney, 
jsucb  argument  cannot  be  reviewed. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  .  «  2653.  2789.  2803-2822, 
2825-2827,  2927,  2928,  2948,  3204;  Dec  Dig. 
§  1090.*] 

23.  Homicide   (|  257*)— Assault  to  Kill— 
SuFFiciENCT  OF  Evidence. 

Evidence,  in  a  prosecution  for  assault  with 
intent  to  kill,  held  to  sustain  a  conviction  tot 
the  offense  charged. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  ii  54.3-652 ;   Dec  Dig.  {  257.*] 

24.  Homicide  (§  292*)— Assault  to  Kill— In- 
structions. 

If  the  charge  in  a  prosecution  for  assault 
with  intent  to  kill  defines  assault  and  malice 
aforethought,  and  requires  a  finding  beyond  a 
reasonable  doubt  that  the  accused  made  an  as- 
sault on  the  injured  person  with  malice  afore- 
thought and  intent  to  kill,  it  is  ordinarily  suffi- 
cient ;  no  particular  form  of  instructions  being 
required. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  {{  597,  598,  600,  001 ;  Dec  Dig.  § 
292.*) 

Appeal  from  District  Court,  Jack  County ; 
J.  W.  Patterson,  Judge. 

J.  P.  Luttrell  was  convicted  of  an  assault 
with  Intent  to  kUl,  and  appeals.    Affirmed. 

Bl  W.  Nicholson  and  W.  E.  Fitzgerald, 
both  of  Wichita  Falls,  for  appellant  C.  E. 
Lane,  Asst  Atty.  Gen.,  for  the  State. 
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PRBNDEROAST,  X  This  U  the  second 
appeal  In  this  case.  The  other  is  reported 
in  143  a  W.  628.  This  trial  resulted  in  the 
conviction  of  appellant  for  assault  with  in- 
tent to  kill,  and  the  lowest  penalty  was  as- 
sessed against  him.  The  general  features  of 
the  case  are  shown  by  the  former  report 
thereof.  The  case  this  time  was  tried  in 
accordance  with  the  former  opinion,  and  the 
errors  there  pointed  oat  were  corrected  and 
avoided.  The  case  seems  to  have  been  more 
fully  and  better  developed  on  this  trial. 
The  testimony,  as  shown  by  this  record,  in 
several  particulars  is  quite  different  from  that 
reported  on  the  other  trial.  We  will  there- 
fore state  the  leading  features  of  the  testi- 
mony as  shown  by  this  record  on  this  trial. 

The  name  of  the  assaulted  party  was 
clearly  shown  to  be,  as  alleged  in  the  in- 
dictment, Edward  Oscar  'Williams.  For 
some  time  before  this  offense  was  charged 
to  have  been  committed  appellant  and  Wil- 
liams were  good  friends,  near  neighbors,  and 
were  frequently  together.  They  were  both 
married  men  and  had  families.  A  few  days 
before  this  difficulty,  which  occurred  on  De- 
ceml>er  21,  1910,  both  parties  bad  been  drink- 
ing considerably,  appellant  more  than  Wil- 
liams, and  appellant  bad  been  quite  drunk.  It 
seems  they  were  both,  more  or  less,  drinking 
at  the  time  of  the  difficulty.  Williams  had 
sold  appellant  some  seed  cotton,  and  also  a 
few  days  before  had  picked  cotton  for  ap- 
pellant Appellant  owed  him  for  this  cotton 
and  for  picking  cotton.  On  the  morning  of 
the  difficulty  tb^  had  together  hitched  up  a 
wagon,  using  as  a  team  one  horse  of  each 
of  them,  and  had  carried  this  cotton  to  a 
little  town  a  few  miles  from  where  they 
lived,  and  just  after  dinner  appellant  sold  it 
in  the  seed  to  a  gin  man  in  payment  of 
which  the  gin  man  had  given  appellant  a 
check  for  the  full  price.  Appellant  and  Wil- 
liams went  together  from  the  ginner  to  a 
merchant  in  the  little  town,  and  this  mer- 
chant cashed  the  check,  paying  appellant 
ttie  full  amount  thereof  in  money.  Williams 
was  with  appellant  at  the  time.  As  soon  as 
appellant  was  paid  the  money  he  paid  Wil- 
liams for  the  cotton  that  he  had  bought  from 
him,  but  did  not  pay  him  what  he  owed  him 
for  picking.  They  left  the  store  and  went 
out  in  the  town  somewhere,  or  at  least,  went 
ont  of  the  store.  Some  little  time  after  this 
Williams  called  appellant's  attention  to  the 
fact  that  he  had  only  paid  him  for  the  cot- 
ton, but  had  not  paid  him  for  the  picking 
and  owed  him  therefor.  It  seems  that  this 
amount  was  $1,  though  it  is  stated  by  some 
to  have  been  $2.  When  Williams  told  appel- 
lant that  he  had  not  paid  him  what  he  owed 
liim  for  the  picking,  appellant  claimed  that  the 
merchant  who  cashed  the  check  paid  him  at 
the  time  he  cashed  the  check.  Williams  de- 
nied this.  It  seems  that  then  both  parties 
l>ecame  irritated  somewhat  over  this  dispute. 
Appellant  proposed  to  go  back  to  the  mer- 


chant and  prove  it  by  him  that  he  (the  mer- 
chant) had  paid  W^iUiams  what  appellant 
owed  him  for  the  picking;  that  thereupon 
together  they  went  back  to  the  merchant. 
Appellant  asked  the  merchant  if  he  (the 
merchant)  had  not  paid  Williams  what  he 
(appellant)  owed  him  for  picking  at  the  time 
he  cashed  the  check.  The  merchant  stated 
that  he  had  not,  but  that  he  had  paid  all  the 
money  to  appellant,  and  that  appellant  then 
himself  paid  Williams  whatever  was  paid. 
This  seems  to  have  been  $16  and  perhaps 
some  cents.  At  any  rate,  both  of  the  parties 
became  somewhat  more  irritated  at  the  turn 
of  affairs.  They  then  again  left  the  store, 
still  disputing  about  this  payment.  Wil- 
liams went  to  the  team,  started  hitching  it 
up  with  the  view  of  going  home.  Appellant 
did  not  then  want  to  go  home,  but  instead 
went  across  the  main  street  or  road  of  the 
town  some  60  to  80  yards  from  said  store  to 
a  blacksmith  shop,  he  says,  to  get  more  whis- 
ky. Williams  then  also  went  over  to  the 
blacksmith  shop,  if  not  in  actual  company 
with  appellant,  immediately  following  him. 
Other  parties  were  along  with  one  or  the 
other  of  them  also.  When  they  reached  the 
blacksmith  shop  the  question  of  the  payment 
for  the  picking  again  arose.  At  the  time  of 
the  dispute  at  the  store  about  the  payment 
for  the  picking,  there  were  several  other 
persons  present.  One  of  these  testified  that 
appellant  then  remarked:  '"I,  God*  or  'By 
God' — something  like  that — 'I  will  scrap  him 
over  it' " ;  that  is,  he  would  scrap  Williams 
before  he  would  pay  him  for  the  picking. 
When  they  reached  the  blacksmith  shop  the 
trouble  was  continued.  Williams  said  to  ap- 
pellant: "I  will  Just  give  you  that  dollar." 
Appellant  says:  "No,  you  won't.  I  don't 
want  your  money."  Williams  said:  "Yes, 
you  do.  I  will  give  you  the  dollar."  Appel- 
lant said:  "No,  you  won't  I  won't  have  It" 
Williams  said:  "It  looks  very  much  like  it 
the  way  you  are  talking."    Appellant  then 

said:    "You  are  a  G d liar."    W^il- 

llams  then  hit  him,  and  they  went  to  fight- 
ing. This  remark,  as  stated  by  this  court  in 
the  recent  case  of  Nlckerson  v.  State,  154  S. 
W.  992,  not  yet  officially  reported,  was  such 
"that  any  sane  man  knows  well  would  pro- 
voke a  difficulty,  if  the  party  to  whom  it  is 
addressed  has  any  manhood  about  him." 
They  fought  around  at  this  time  until  Wil- 
liams got  him  down  on  the  ground  and  was 
hitting  him  In  the  face.  Appellant  holloed 
to  those  who  were  present,  several  being 
preseut,  asking  them  to  please  pull  Williams 
off  of  him.  Two  of  the  bystanders  asked 
Williams  to  get  off  of  him  and  not  beat  him 
any  more,  which  Williams  voluntarily  did. 
lie  was  not  forced  off  of  appellant,  nor  pull- 
ed off  of  him.  As  soon  as  appellant  got  up 
be  began  looking  for  something  with  which 
to  strike  Williams  and  found  and  picked  up 
a  good  big  piece  of  plank  three  or  four  feet 
long  and  struck  Williams  therewith.     Wil- 
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Hams,  tn  order  to  ward  ofF  the  force  of  the 
blow  of  the  plank,  ran  towards  appellant  so 
that  the  plank  struck  him  on  the  ghonlder 
about  midway  and  broke.  They  began  fight- 
ing again,  and  fought  around  for  some  time 
until  they  again  got  upon  the  ground. 
Which  threw  the  other,  Is  not  made  dear. 
Williams  landed  on  top  and  began  fighting 
appellant  again,  each  doing  what  he  could 
against  the  other.  Appellant  again  called  to 
the  bystanders,  begging  them  to  take  him 
off.  Williams  asked  him  If  he  would  get  off 
of  him,  would  he  (appellant)  quit  and  let 
him  alone.  Appellant  expressly  stated  that 
he  would  do  so.  Thereupon  Williams  again 
got  off  of  him  and  desisted  from  fighting  him 
or  beating  him.  As  soon  as  appellant  got 
up  again  he  got  out  bis  knife  to  again  at- 
tack Williams,  when  the  bystanders  inter- 
fered, caught  his  hand,  and  took  the  knife 
away  from  him.  Appellant  then  proceeded 
again  to  bunt  something  with  which  to  strike 
Williams.  Williams  in  the  meantime  start- 
ed away  from  him  back  towards  the  wagon. 
Appellant  finally  picked  up  a  large  rock  and 
attempted  to  assault  Williams  with  it  The 
bystanders  again  interfered  and  took  the 
rock  away  from  him.  In  the  meantime  Wil- 
liams, with  another  friend,  was  leaving  the 
blacksmith  shop  and  bad  gotten  some  dis- 
tance therefrom,  nearly  to  the  wagon.  Hid 
back  was  towards  the  blacksmith  shop  and 
towards  appellant  Appellant  had  two  pock- 
etknlTes  with  him.  The  first  one  with  whidi 
he  attempted  to  assault  Williams,  and  which 
was  taken  away  from  him,  was  a  little  pen- 
knife belon^ng  to  his  wife,  which  he  had 
procured  that  morning  before  leaving  home. 
But  while  he  was  at  the  store,  after  cashing 
the  check  by  the  merchant,  he  had  borrowtnl 
another  pocketknlfe  from  the  merchant,  and 
had  that  with  him  at  the  time  this  fight  oc- 
curred. While  Williams  was  going  to  the 
wagon,  accompanied  by  one  of  his  friends, 
appellant  got  out  this  borrowed  pocketknlfe, 
opened  it,  and  started  after  WUUams  again. 
Several  parties  saw  him  open  and  have  the 
knife  in  his  hand,  and  saw  that  he  was  pur- 
suing Williams ;  they  thereupon  holloed  to 
Williams  that  appellant  was  after  him  with  a 
knife  and  to  look  out.  Williams  knew  nothing 
of  this  until  thus  warned ;  when  thus  warn- 
ed, appellant  bad  gotten  within  a  few  steps 
of  him,  and  Williams  turned,  facing  appel- 
lant, with  the  Intention  of  protecting,'  and  at- 
tempted to  protect,  himself  from  the  renewed 
assault  by  appellant  upon  him  with  the 
knife,  and  perhaps  struck  at  him  for  that 
purpose.  Appellant,  however,  succeeded  in 
avoiding  his  lick,  if  one  was  stru<A:  at  blm, 
immediately  seized  Williams  around  the 
neck  with  his  left  hand  and  arm,  and  held 
him  fast  therewith  while  with  the  pock- 
etknlfe in  his  right  inflicted  two  most  serious 
wounds  upon  the  body  of  Williams.  Wil- 
liams' right  side  was  rather  towards  appel- 
lant when  appellant  had  him  grasped  around 
the  Beck.    Appellant  stuck  the  knife  Im  Wil- 


liams' left  side  and  cut  a  gash  clear  aroond 
towards  the  front  of  his  body.  Just  below  his 
heart,  clear  into  the  hollow;  then  stabbed 
him  again  in  his  left  breast,  Just  a  little  higher 
than  the  first  stab  and  cut  The  bystanders 
were  trying  at  this  time  to  prevent  appellant 
from  cutting  Williams,  and  at  last,  after  he 
had  stabbed  him  twice,  succeeded  in  getting 
bold  of  his  right  arm  and  puUlng  him  away 
from  Williams,  and  tried  to  take  the  knife 
from  him,  or  make  him  give  it  up,  which  be 
refused  to  do  after  repeated  demands  by  by- 
standers, and  never  did  give  it  up  to  any- 
body. The  doctor  who  was  called  in  to  at- 
tend Williams  testified  that  the  first  stab 
and  cut  was  in  WllllamB'  left  side  between 
the  sixth  and  seventh  ribs;  that  it  com- 
menced right  by  the  side  or  back,  around 
towards  the  backbone,  and  came  around 
towards  the  front  or  breastbone;  that  it 
was  eight  or  nine  Inches  in  length,  right  near 
the  diaphragm  that  separates  the  bowels 
from  the  heart  and  lungs,  and  right  below 
the  heart ;  that  it  was  cut  through  between 
the  ribs  right  into  the  cavity,  and  he  could 
see  Williams'  heart  and  pnlse  through  this 
wound.  It  did  not  touch  the  heart,  but  was 
Just  below  it  The  other  cut  was  Just  a  little 
above  that  one,  but  only  went  through  the 
fiesh  and  was  a  few  inches  long.  It  did  not 
go  as  deep  and  was  not  as  long  as  the  other. 
The  wounds  were  very  serious.  Williams 
was  confined  to  his  bed  and  the  doctor  at- 
tended him  many  days,  and  up  to  the  time  of 
this  trial,  which  commenced  on  March  11, 
1912,  Williams  had  not  entirely  recovered 
from  the  ^ect  of  his  wounds.  Immediately 
after  this  cutting  and  stabbing  of  WUllams 
by  appellant,  appellant  took  his  horse  from 
the  wagon,  got  on  him  and  immediately  left 
the  town.  He  went  a  few  mUes  and  traded 
off  this  horse  for  a  better  and  fled  the  coun- 
try. He  could  not  be  found  by  the  officers, 
and  was  not  arrested  until  several  months 
afterwards  when  be  was  found  and  arrest- 
ed in  one  of  the  eastern  counties  of  the  state. 
Appellant  was  a  much  larger  and  stronger 
man  than  Williams.  Williams  then  weighed 
138  pounds,  and  was  five  feet  and  nine  inches 
tall ;  appellant  weighing  185  pounds  and  was 
six  feet  tall. 

Appellant  testified,  and  had  other  witness- 
es corroborating  him,  that  a  few  days  be- 
fore this  difficulty,  while  he  was  drunk,  be 
attempted  to  ride  a  wild  horse,  and  was 
throvrn  therefrom  two  or  three  times;  that 
his  left  shoulder  was  injured  by  these  falls 
and  rendered  his  left  arm  somewhat  useless. 
Williams  testified  that  appellant's  shoulder 
and  arm  were  not  injured  by  this  fall,  and 
the  state  also  introduced  several  other  wit- 
nesses, strongly  tending  to  show  that  appel- 
lant's arm  and  shoulder  were  not  injured 
by  such  falL  Appellant  also  testified  that 
one  object,  or  his  object,  in  following  Wil- 
liams from  the  blacksmith  shop  was  that 
he  thought  Williams  would  hitch  up  the 
wagon,  go  off  and  leave  him,  and  make  him 
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walk  home,  and  that  he  took  out  his  knife, 
opened  it,  and  went  towards  WiUlams  for  the 
purpose  of  protecting  himself  if  Williams  at- 
tacked him  again.  The  evidence  all  shows 
that  appellant  was  Incensed  at  Williams  and 
mad  from  the  time  the  dispute  first  arose 
about  whether  he  had  paid  Williams  for 
picking  said  cotton  or  not  The  great  pre- 
ponderance of  the  evidence,  and  all  of  the 
circumstances,  show  that  appellant  was  in 
the  wrong  and  the  aggressor  from  start  to 
finish.  The  only  time  Williams  could  be 
claimed  to  be  the  aggressor  was  when  he 
first  struck  appellant  when  appellant  called 
him  a  Q d liar.  This  was  not  an  at- 
tack by  Williams  upon  appellant,  but,  as 
stated  above,  necessarily  called  for  a  blow 
from  Williams  and  provoked  him.  The  evi- 
dence In  this  trial  in*  no  way  shows  that  Wil- 
liams ever  struck  and  knocked  appellant 
down  but  it  does  show  that  in  the  fight  Wil- 
liams struck  him  in  the  face  and  made  the 
blood  come  and  the  blows  caused  appellant 
pain. 

Appellant,  in  a  very  defective  bill,  com- 
plains that  the  court  erred  in  refusing  his 
challenge  for  cause  of  a  Juror.  To  take  the 
bill  as  a  whole  it  shows  that  the  Juror  was 
a  qualified  Juror,  and  that  appellant  had  no 
challenge  for  cause;  but,  even  if  the  Juror 
was  subject  to  challenge  for  cause,  and  the 
court  was  wrong  In  not  sustaining  it,  yet, 
the  bill  does  not  show  that  this  Juror  or  any 
other  who  was  disqualified  served  on  the 
Jury,  and  it  does  not  show  that  any  Juror 
who  was  not  a  fair  and  Impartial  Juror 
served  on  the  Jury. 

[1]  This  court  in  Oats  v.  State,  149  S.  W. 
1195,  said:  "The  rule  now  seems  to  be  well 
settled  that,  unless  a  Juror  is  legally  ob- 
jectionable who  sat  upon  the  case,  prior  rul- 
ings of  the  court  In  regard  to  the  compe- 
tency of  the  Jurors  will  not  afford  ground  for 
reversal,"  citing  a  large  number  of  cases 
so  holding;  and  then  says:  "This  rule  has 
been  so  long  settled  it  la  deemed  unnecessary 
to  discuss  it  further." 

[2, 3]  The  whole  of  another  bill  by  ap- 
pellant is  as  follows:  "The  prosecuting  wit- 
ness, Xkiward  Oscar  Williams,  tesUfled  for 
the  state.  Said,  in  substance :  On  the  day  of 
the  cutting  the  defendant  sold  his  cotton 
and  had  a  settlement,  and  the  gin  man  wrote 
a  check  for  It,  and  he  went  up  to  get  the 
money,  and  'he  owed  me  $16  out  of  that,  be- 
sides the  cotton  picking,  and  after  Edmonson 
paid  htm,  he  turned  around  and  paid  me, 
and  I  mentioned  this  cotton  picking  to  him 
and  it  made  him  mad.'  Defendant  objected 
to  the  statement  that  It  made  him  mad'  as 
a  conclusion;  that  the  vrltness  should  state 
what  was  said.  Witness :  '1  don't  remember 
what  he  said.'  The  court  overruled  the  ob- 
jections, and  to  such  ruling  and  action  of  the 
court  the  defendant  thai  and  there  excepted, 
and  now  tenders  this  bill  and  asks  that  it 
be  approved  and  made  of  the  record  in  this 
case  and  it  is  done."  Every  other  bill  in 
167  S.W.— U 


this  case  is  Just  as  meager  and  clearly  as  de- 
ficient as  this  bill.  Conger  v.  State,  63  Tex. 
Or.  R.  312,  140  S.  W.  1112,  and  authorities 
there  cited.  This  court,  in  the  former  opin- 
ion in  this  case,  called  attention  to  defec- 
tive bills  of  exception  presented  on  the  other 
trial.  Even  if  we  could  review  this  question, 
the  evidence  was  clearly  admissible.  Pow- 
ers V.  State,  23  Tex.  App.  64,  6  S.  W.  153; 
Harris  v.  State,  62  Tex.  Cr.  H.  240,  137  S.  W. 
873;  section  1093i^,  subdlv.  2,  p.  704;  White's 
G.  C.  P.  and  3  Ency.  Digest  Gilm.  Oases,  pp. 
204,  206. 

Another  bill,  complaining  of  the  asking  of 
what  is  claimed  to  be  a  leading  question, 
shows  no  error.  Carter  v.  State,  59  Tex.  Cr. 
R.  76,  127  S.  W.  215. 

[4]  No  error  is  shown  in  the  next  bill,  com- 
plaining that  the  court  sustained  an  excep- 
tion by  the  state  to  the  appellant's  manner 
of  asking  the  complaining  witness  some  ques- 
tions. The  bUl  is  entirely  too  defective  to  re- 
quire us  to  review  it  It  does  not  show  what 
answers  the  witness  would  have  given,  nor 
what  the  testimony  would  have  been  which 
was  excluded. 

The  next  bill  does  not  show  that  the  ques- 
tion asked  was  a  leading  question.  The  tes- 
timony was  admissible,  and  the  bill  in  no 
way  ^ows  error. 

[f]  The  next  bill  complains  that  the  wit- 
ness who  was  assaulted  and  cut  could  not 
testify  to  his  condition  from  the  effects  of  the 
wounds  inflicted  upon  him  by  appellant,  in 
stating:  "I  can't  straighten  up  good;  It 
pulls  that  cut,  growing  together.  Part  of  it 
pulled  loose  Insida  The  strlfen  is  dropped. 
It  is  broke  loose  here  right  dose  to  my 
heart"  Clearly  this  evidence  was  admissi- 
ble. 

[6]  The  next  bill  complains  in  the  same 
Imperfect  way  that  one  of  the  witnesses  to  the 
difficulty  testified  that  Immediately  after  ap- 
pellant had  cut  Williams,  he  saw  Williams 
standing,  and  that  he  had  to  help  him ;  that 
he  didn't  pick  him  up  and  carry  him,  but  he 
assisted  him  from  the  scene  of  the  difficulty 
to  the  witness'  house,  where  he  was  carried. 
This  was  a  part  of  the  transaction  and  clear- 
ly admissible,  even  If  we  could  consider 'ap- 
pellant's bill. 

[7, 1]  It  being  a  disputed  point  whether 
appellant's  arm  or  shoulder  bad  been  so  in- 
jured by  his  being  thrown  from  a  horse  a 
few  days  before  as  to  render  his  arm,  at  the 
time  of  the  difficulty,  so  that  he  could  not 
use  it,  and  he  denying  that  the  day  before 
he  had  used  an  ax  with  his  hands,  broke 
open  a  salt  barrel,  got  salt  out  of  it,  and  car- 
ried a  part  of  It  home  on  his  shoulder,  it 
was  clearly  admissible  to  prove  these  facts 
by  Mrs.  Williams,  the  mother  of  the  injured 
party,  for  the  purpose  of  impeaching  appel- 
lant and  neither  of  two  bills  on  this  subject 
shows  any  error  whatever.  Also  It  was  prop- 
er to  prove  appellant's  evidence  on  a  former 
trial  which  disputed  bis  evidence  on  this  on 
a  material  point  which  he  denied. 
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[•]  We  give  another  one  of  appellant's  bills 
in  fulL  It  Is :  "On  voir  dire  36  or  more  men 
were  examined  for  Jury  service  in  this  case. 
Challenges  for  cause  were  made  and  sus- 
tained until  only  24  men  remained,  and  the 
court  thereupon  directed  challenges  to  be 
made  from  said  list  of  24  men,  to  which  the 
defendant  objected  and  requested  a  full  pan- 
eL  The  court  OTermled  the  objection,  and 
required  counsel  to  challenge  from  said  list 
of  24  men.  Defendant  excepting,  and  the 
challenges  were  made,  the  state  striking  6 
men  from  the  list  and  the  defendant  striking 
8,  and  the  first  12  men  remaining  were  im- 
paneled to  serve  as  the  Jury  in  this  case,  to 
all  which  the  defendant  then  and  there  ex- 
cepted, and  now  tenders  this  bill  and  asks 
that  it  be  approved  and  made  of  record  in 
this  case,  and  it  is  done."  This  bill  requires 
no  review  by  this  court.  E^ren  if  it  did,  it 
presents  no  error  whatever,  as  shown  by  the 
case  of  Oats  v.  State,  supra,  and  authorities 
therein  cifed. 

[10]  Even  if  presented  in  snch  way  that 
we  could  consider  it,  the  only  other  bill  of 
appellant,  complaining  that  the  assaulted  par- 
ty, WUliams,'  testified  that  at  the  blacksmith 
shop  appellant  was  growling  and  cursing  at 
the  time  and  Just  before  their  first  fight, 
shows  no  error.  Said  evidence  was  clearly 
admissibie. 

[11]  Appellant  filed  a  motion  in  the  court 
below  for  a  diange  of  venue.  The  affidavit 
of  appellant  therefor,  as  well  as  the  support- 
ing affidavits,  was  sworn  to  before  his  at- 
torney. Under  the  uniform  ruling  of  this 
court,  this  did  not  authorize  or  require  the 
court  to  consider  it,  as  has  many  times  and 
uniformly  been  decided  by  ttiis  court.  Ma- 
ples V.  State,  60  Tex.  Or.  B.  169,  131  S.  W. 
567;  Patterson  v.  State,  63  Tex.  Gr.  R.  310, 
140  S.  W.  1128.  However,  the  court  did  hear 
it  and  heard  evidence  thereon. 

[1 2]  The  term  at  which  this  case  was  tried 
convened  on  March  4th  and  adjourned  on 
March  16,  1912.  A  statement  of  the  evidence 
so  heard  was  not  filed  in  the  court  below  un- 
til April  26, 1912,  long  after  the  adjournment 
It  has  been  the  uniform  holding  of  this  court 
that  such  statements  cannot  be  considered 
when  filed  after  the  adjournment  of  the 
court,  with  or  without  an  order  of  the  court 
authorizing  it  to  be  done.  ArUcle  634,  G.  C. 
P. ;  Gibson  v.  State,  63  Tex.  Or.  R.  349,  110 
S.  W.  41 ;  Adams  t.  State,  35  Tex.  Or.  R.  285, 
33  S.  W.  354 ;  Wright  v.  State,  40  Tex.  Gr. 
B.  447,  60  S.  W.  940;  Cortez  v.  State,  43 
Tex.  Cr.  R.  375,  66  S.  W.  453;  Sink  v.  State, 
50  Tex.  Or.  R.  445,  98  S.  W.  863;  Dobbs  v. 
State,  51  Tex.  Cf.  R.  113,  100  S.  W.  946. 

Appellant  has  many  complaints,  In  bis  mo- 
tion for  a  new  trial,  to  various  words,  sen- 
tences, and  paragraphs  of  the  court's  charge. 
We  have  carefully  considered  all  of  these, 
and  none  of  them  present  any  reversible  er- 
ror. The  court  gave  a  full,  fair,  and  com- 
plete charge  on  every  issue  raised  in  the 
case,  and  applied  the  law  to  the  evidence  ad- 


duced. He  correctly  defined  an  assault,  an 
aggravated  assault,  malice,  and  submitted 
correctly  the  case  to  the  Jury  on  the  ques- 
tion of  assault  with  intent  to  kill,  strictly  in 
accordance  with  the  law  and  the  evidence. 
He  then  correctly  told  them  what  would  con- 
stitute manslaughter.  He  gave  appellant's 
special  charge  on  self-defense.  Just  as  request- 
ed by  appellant,  submitting  the  question  for 
a  finding  by  the  Jury  on  an  aggravated  as- 
sault on  every  theory  raised  by  the  evidence, 
charging  on  cooling  time  and  on  reasonable 
doubt  between  the  degrees  of  the  offense,  pre- 
sumption of  Innocence,  and  reasonable  doubt 

[13]  One  of  appellant's  complaints  is  that 
the  court  erred  in  submitting  to  the  Jury  the 
question  of  an  assault  with  intent  to  kill  at 
all,  claiming  that  the  evidence  did  not  Jus- 
tify it  We  have  carefully  considered  all  of 
the  evidence,  and  clearly,  in  our  opinion,  the 
evidence  did  raise  the  question  and  the  court 
properly  submitted  it  and  the  evidence  is 
amply  sufiicient  to  sustain  the  verdict  so 
finding. 

His  complaint  that  the  court  erred  in  the 
main  charge  in  not  submitting  self-defense 
presents  no  error,  because,  even  If  the  court 
did  purposely  or  by  oversight  omit  it  he 
gave  appellant's  charge  on  the  subject  Just  as 
asked  by  appellant 

[14]  The  third  ground  of  appellant's  motion 
for  new  trial  Is:  "The  court  erred  in  his 
charge  to  the  Jury  in  not  giving  in  charge  to 
the  Jury  article  717  of  the  Penal  Code" — 
then  states  the  substance  of  this  article 
without  assigning  any  reason  or  speclQcatton 
why  this  should  have  been  given.  This  is 
entirely  too  general  to  present  the  matter  to 
this  court  for  review,  as  held  uniformly  by 
this  court  Byrd  v.  State,  161  S.  W.  1071, 
and  cases  therein  cited;  Ryan  v.  State,  142 
S.  W.  883;  Berg  t.  State,  142  S.  W.  886; 
Mansfield  v.  State,  62  Tex.  Cr.  B.  631,  138 
S.  W.  591;  Luster  v.  State,  63  Tex.  Cr.  B. 
548, 141  S.  W.  209,  and  the  various  cases  cited 
in  the  above  dedsions,  However,  we  think 
the  charge  of  the  court,  in  the  various  phases 
submitting  the  case,  substantially  and  suffi- 
ciently comprehended  and  embraced  the  ef- 
fect of  this  article  of  the  Code. 

The  court  charged  and  fully  defined  what 
was  a  deadly  weapon,  as  has  many  times 
been  approved  by  this  court  and  the  Supreme 
Court.  Skidmore  v.  State,  43  Tex.  93;  Kouns 
V:  State,  3  Tex.  App.  13;  McBeynolds  v. 
State,  4  Tex.  App.  327;  Briggs  v.  State,  6 
Tex.  App.  144;  Wilson  v.  State,  15  Tex.  App. 
150;  Branch's  Crlm.  Law,  i  83,  wherein  he 
cites  Hardy  v.  State,  36  Tex.  Cr.  B.  400,  37 
S.  W.  434;  ToUett  v.  State,  65  S.  W.  336; 
Wilson  V.  State,  37  Tex.  Cr.  B.  159,  38  S.  W. 
1013. 

[1J-17]  The  knife  with  which  the  injury 
in  this  case  was  inflicted  was  described  gen- 
erally as  a  small  pocketknlfe,  with  a  lun- 
die  "something  like"  2^t,  inches  long.  While 
the  identical  knife  with  which  the  injury 
was  inflicted  was  not  produced,  one  which 
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was  shown  to  be  exactly  like  it  was  produc- 
ed, Identlfled,  and  Introduced  in  evidence 
before  the  Jury.  They  saw  it,  and  with  the 
manner  of  its  nse  could  as  well  tell,  under 
the  circumstances  of  Its  use  in  the  hands  of 
a  large,  powerful  man  as  appellant  was 
shown  to  be,  whether  It  was  a  deadly  weapon, 
without  any  witness  specifically  stating  that 
it  was  or  was  not  a  deadly  weapon,  and,  by 
the  manner  and  extent  of  Its  use  on  a  most 
vital  part  of  the  body,  appellant's  intent  to 
kllL  Crutchfleld  v.  State,  152  S.  W.  1057, 
1068;  Hatton  v.  State,  31  Tex.  Cr.  B.  586,  21 
S.  W.  679;  Branch,  Cr.  Law,  $  516,  and  cases 
cited  by  him. 

The  court  fnlly  and  correctly  defined  mal- 
ice, then  submitted  the  case  for  a  finding  on 
this  issue  as  follows:  "If  from  the  evidence 
yon  are  satisfied  beyond  a  reasonable  doubt 
that  the  defendant,  J.  P.  Luttrell,  on  or 
about  the  time  charged  in  the  indictment,  in 
the  county  of  Jack  and  state  of  Texas,  on  or 
about  the  2l8t  day  of  December,  1910,  with 
a  deadly  weapon,  or  instrument  reasonably 
calculated  and  likely  to  produce  death  or 
serious  bodily  injury  from  the  manner  in 
which  It  was  used,  and  with  malice  afore- 
thought, did  assault  the  said  Edward  Oscar 
Williams  with  intent  then  and  there  to  kill 
and  murder  him,  by  the  means  charged  in 
the  Indictment ;  and  if  you  are  further  sat- 
isfied by  the  evidence  and  beyond  a  reason- 
able doubt  that  said  assault  (If  any)  was  not 
made  under  the  immediate  influence  of  sud- 
den passion,  produced  by  an  adequate  cause 
(as  the  same  Is  hereafter  explained  to  you  In 
these  Instructions),  or  not  in  his  necessary 
self-defense  as  hereinafter  charged  upon, 
then  you  will  find  the  defendant  guilty  of 
an  'assault  with  intent  to  murder,'  and  so 
say  by  your  verdict"  There  was  therefore 
no  error  on  this  question  as  complained  by 
appellant  in  the  sixth  ground  of  his  motion 
for  new  trial,  claiming  that  there  was  no 
testimony  shoyring  that  said  instrument  was 
a  deadly  weapon,  or  an  instrument  reason- 
ably calculated  and  likely  to  produce  death 
from  the  manner  in  which  it  was  used;  nor 
was  there  any  error  in  this  charge  as  fur- 
ther complained  In  this  ground  of  his  motion 
in  that.  Instead,  as  stated  by  the  court  there- 
in, "or  not  in  hlg  necessary  self-defense  as 
hereinafter  charged,"  he  should  have  given, 
"and  not  In  defense  of  himself  against  an  un- 
lawful attack  producing  a  reasonable  ex- 
pectation or  fear  of  death  or  serious  bodily 
injury."  There  is  no  material  difference  in 
this  language,  especially  as  the  court  gave 
appellant's  special  charge  on  self-defense  ex- 
actly as  requested  by  him.  Taking  the 
charge  as  a  whole,  which  must  always  be 
done,  appellant's  said  complaints  point  out 
no  error. 

[II]  It  Is  elementary  that  the  whole 
charge  of  the  court  must  be  considered  when 
complaints  are  made  of  any  specific  portion 
thereof,  or  a  few  words  or  a  sentence  there- 


in, so  that  there  was  no  error  In  the  follow- 
ing paragraph  of  the  court's  charge:  "If  you 
believe  from  the  evidence  that  the  defend- 
ant Is  guilty  of  an  assault,  but  have  a  rea- 
sonable doubt  as  to  whether  such  assault 
was  upon  malice  aforethought,  with  intent 
to  murder  (as  herein  explained  to  you),  then 
you  will  acquit  him  of  that  offense,  and  next 
consider  whether  he  is  guilty  of  an  aggra- 
vated assault" — ^for  the  court  did  not  thereby 
eliminate  from  the  consideration  of  the  Jury 
appellant's  self-defense.  As  stated  above, 
the  court  fully  submitted  appellant's  self-de- 
fense in  a  special  charge  Just  as  requested 
by  appellant,  and  told  them  that  if  he  com- 
mitted this  assault  and  battery  in  self-de- 
fense to  acquit  him.  And,  besides,  in  submit- 
ting to  the  Jury  the  question  of  aggravated 
assault,  be  did  so  in  accordance  with  the  law 
as  applied  to  the  evidence  in  this  case,  and 
specifically  therein  told  them  they  could  not 
convict  him,  even  of  aggravated  assault,  if 
such  assault  was  In  defense  of  himself 
against  an  unlawful  attack  producing  a  rea- 
sonable expectation  or  fear  of  death  or  serious 
bodily  injury.  Again,  in  another  paragraph 
of  the  charge,  he  plainly  told  the  Jury  that 
if  they  believed,  beyond  a  reasonable  doubt, 
appellant  was  guilty  of  either  an  assault 
with  Intent  to  kill,  or  an  aggravated  assault, 
and  they  had  a  reasonable  doubt  of  which 
it  was,  they  would  give  him  the  benefit  of 
it,  and  not  find  blm  guilty  of  a  higher  offense 
than  aggravated  assault  And  further  charg- 
ed that  the  defendant  Is  presumed  to  be  in- 
nocent until  his  guilt  Is  established  by  legal 
evidence,  beyond  a  reasonable  doubt;  and  In 
case  they  had  a  reasonable  doubt  as  to  bis 
guilt  to  acquit  him,  and  say  by  their  verdict 
not  guilty. 

[11]  The  court  defined  manslaughter  as 
prescribed  by  the  statute,  and  specifically 
told  them  therein  that  an  assault  and  bat- 
tery causing  pain  or  bloodshed  was  an  ade- 
quate cause,  but  In  so  stating  the  statute, 
quoted  It  literally:  "An  assault  and  battery 
by  the  deceased,  causing  pain  or  bloodshed." 
In  submitting  this  question  to  the  Jury,  how- 
ever, he  charged:  "If  the  defendant  did  as- 
saiilt  and  cut  said  Edward  Oscar  Williams 
with  a  knife,  and  if.  Just  before  he  did  so, 
the  said  Williams  had  made  an  assault  and 
battery  upon  the  person  of  the  defendant 
causing  pain  or  bloodshed,  and  if  thereby 
the  mind  of  the  defendant  was  rendered  in- 
capable of  cool  reflection,  as  hereinbefore 
explained,  or  if,  in  connection  with  said  as- 
sault and  battery  (if  any)  upon  the  person 
of  the  defendant  causing  pain  or  bloodshed, 
together  with  all  the  facts  and  circumstances 
in  the  case  (if  any),  the  mind  of  the  defend- 
ant was  rendered  incapable  of  cool  reflection, 
and  if,  in  this  state  of  mind,  he  assaulted 
and  cut  the  said  Eldward  Oscar  Wllllaius, 
and  if  he  was  not  Justified  In  so  doing,  he 
would  not  be  guilty  of  any  higher  offense 
than  aggravated  assault;  or  if  you  find  and 
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beUeve  from  the  evidence  that  U  the  defend- 
ant had  killed  the  said  Edward  Oscar  Wil- 
liams when  he  assaulted  and  cut  him  (if  he 
did  80  assault  and  cut  him)  the  killing  would 
have  been  manslaughter  as  hereinbefore  de- 
fined, the  defendant  would  not  be  guilty  of 
a  higher  offense  than  aggravated  assault. 
In  determining  whether  or  not  adequate 
cause  existed,  sufficient  to  render  the  mind 
of  the  defendant  incapable  of  cool  reflection, 
;oa  will  consider  all  the  facts  and  circum- 
stances in  evidence  in  this  case;  and  In  this 
connectton  you  are  charged  that  any  condi- 
tion or  circumstance  capable  of  creating, 
and  which  does  create,  sudden  passion,  such 
as  anger,  rage,  resentment,  or  terror,  ren- 
dering the  mind  for  the  time  being  Incapable 
of  cool  reflection,  is  adequate  cause."  So  that 
the  Jury  could  not  have  been  misled  by  the 
court  in  defining  manslaughter,  quoting  the 
statute  and  using  the  word  "deceased" 
where  it  was  used. 

[20]  Neither  did  the  court  err  in  not  tell- 
ing the  jury  as  a  matter  of  law,  as  claimed 
by  appellant,  that  the  fights  or  assault  and 
battery  at  the  blacksmith  shop,  taken  to- 
gether with  the  assault  and  battery  at  the 
time  appellant  stabbed  and  cat  WlUlams,  as 
shown  in  law,  constituted  adequate  cause, 
but  the  court  properly  submitted  this  ques- 
tion with  all  of  the  fiicts  and  circumstances 
to  the  Jury  for  them  to  determine  whether 
or  not  all  these  things  were  or  not  adequate 
cause. 

[21]  Appellant,  in  this  and  in  the  previous 
trial,  claimed  that  the  court  should  submit 
the  question  of  cooling  time.  This  court  In 
the  previous  appeal  In  this  case  held  that 
the  court  below  erred  In  not  charging  on 
cooling  time.  The  record  in  this  case  shows 
that  in  this  trial  appellant  urged  that  this 
should  be  done,  and  the  court,  In  compliance 
therewith,  did  charge  on  cooling  time.  And 
on  this  point  charged  the  jury:  "If  you  be- 
lieve from  the  evidence  that  the  defendant 
did  assault  and  cut  said  Eldward  Oscar 
Williams,  and  if  you  further  believe  that  a 
minute  or  two  before,  at  the  blacksmith 
shop,  the  said  Bdward  Oscar  Williams  had 
made  one  or  more  assaults  upon  the  person 
of  the  defendant  that  caused  pain  or  blood- 
shed, you  are  charged  that  these  facts  are 
sufficient  in  law  to  reduce  the  offense  (if 
any)  from  assault  with  intent  to  murder  to 
aggravated  assault;  and,  if  you  believe  the 
mind  of  the  defendant  was  thereby  rendered 
incapable  of  cool  reflection,  and  if  you  fur- 
ther believe  that  there  was  not  sufficient 
time,  from  the  encounter  at  the  blacksmith 
shop  until  the  cutting  occurred  (if  it  did 
occur),  for  the  mind  of  the  defendant  to  be- 
come cool  and  deliberate,  or  for  such  anger, 
rage,  sudden  resentment,  or  terror,  to  sub- 
side, and  for  reason  to  resume  its  sway.  In 
such  case  the  defendant  would  not  be  guilty 
of  a  higher  offense  than  aggravated  assault" 


As  stated  above,  the  court,  having  fully  sub- 
mitted appellant's  self-defense  In  his  charge 
Just  as  requested  by  him,  and  it  being  neces- 
sary to  look  to  the  whole  charge  when  a 
given  paragraph  is  attacked,,  this  charge  on 
cooling  time  did  not  eliminate  appellant's 
self-defense,  as  claimed  by  him  in  an  attack 
on  this  charge,  nor  did  the  court,  as  claimed 
by  him,  place  the  time  between  the  fights  at 
the  blacksmith  shop  and  the  assault,  when 
appellant  stabbed  and  cut  Williams,  at  doa- 
ble the  time  as  stated  in  the  charge  above 
quoted,  "if  yon  further  believe  that  a  minute 
or  two  before,  at  the  blacksmith  shop,"  etc. 
The  charge  of  the  court  literally  followed 
the  testimony  on  this  point.  Nor  did  the 
court  by  this  charge,  in  substance  or  effect, 
tell  the  Jury,  as  a  matter  of  law,  that  appel- 
lant was  guilty  of  an  assault  with  Intent  to 
kill. 

All  of  appellant's  special  charges  which 
were  refused  when  proper  were  fully  and 
sufficiently  covered  by  the  main  charge  of 
the  court 

[22]  There  is  no  bill  of  exception  to  the 
claimed  argument  of  the  county  attoi-uey, 
and  without  this  no  error  is  shown  by  the 
court's  refusal  to  give  appellant's  special 
charge,  complaining  of  one  short  sentence 
of  the  county  attorney's  argument  Bven 
if  he  used  this  expression,  there  is  no  re- 
versible error  in  his  doing  so. 

[23]  The  evidence  was  amply  sufficient  to 
sustain  the  verdict  The  Jury  inflicted  the 
lowest  punishment  prescribed  by  law.  There 
is  therefore  nothing  in  appellant's  conten- 
tions that  the  evidence  was  insufficient  to 
sustain  the  verdict  of  the  Jury. 

[24]  As  said,  by  Mr.  Branch  in  his  Crimi- 
nal Law  of  Texas,  S  518,  p.  340,  of  a  charge 
In  this  character  of  offense:  "No  particular 
form  of  charge  la  required.  If  charge  de- 
fines assault  and  malice  aforethought,  and 
requires  the  Jury  to  find  beyond  a  reason- 
able doubt  that  defendant  made  an  assault 
on  alleged  injured  party  with  malice  afore- 
thought and  with  the  Intent  to  kill,  it  is 
ordinarily  sufficient  White  v.  State,  34  Tex. 
Or.  B.  155  [29  S.  W.  1094] ;  Farrar  v.  State, 
29  Tex.  App.  254  [16  S.  W.  719] ;  Hooper  v. 
State,  29  Tex.  App.  617  [18  S.  W.  655];  Rio- 
Jos  V.  State,  56  S.  W.  172;  WilUams  v.  State. 
38  Tex.  Cr.  R.  145  [41  S.  W.  628] ;  Henry 
V.  State,  54  S.  W.  694 ;  Moseley  v.  State,  70 
S.  W.  546."  All  this  having  been  done,  and 
the  evidence  amply  sustaining  the  verdict 
of  the  Jury,  the  case  will  be  affirmed. 


CliAY  V.  STATE. 

(Cionrt  of  Criminal  Appeals  of  Texas.    May  14, 
1913.) 

1.    IKDICTMKNT    AND     INFOKSIATIOIT    (J    189*) — 
TBIAL— DiSKISSINO  Chaboe. 

Under  an  indictment  for  murder  in  the 
first  degree,  it  is  proper  on  motion  of  the  dis- 
trict attorney  to  place  defendant  on  trial  for 


•For  otliar  cuw  •••  Mim*  topic  and  McUon  NVMBBK  In  Dm.  Dig.  A  Am.  Dig.  Kejr-No.  SeriM  *  Bap'r  IndaxM 


Digitized  by 


Google 


TexJ 


cHjAT  t.  state 


166 


no  hieher  (rade  of  offeue  than  mnrder  in  the 
second  degree. 

[Ed.  Note.— For  other  caaes,  see  Indictment 
and  Information,  Cent  Dig.  H  682-695;  Dec 
Dig.  f  180.»] 

2.  JuBT  (f  70*>— First  DEaRxs  Murder— Re- 
duction OF  Offense— Special  Venire. 
Where  a  charge  of  murder  in  the  first  de- 
cree has  beem  reduced  by  the  district  attorney 
Koing  to  trial  on  a  lesser  degree,  the  defendant 
IS  not  entitled  to  have  a  special  venire  summon- 
ed, but  may  be  required  to  select  a  jury  from  a 
jwnel  for  the  week. 

[Ed.  Note. — For  other  cases,  see  Jnry,  Cent 
Dig.  H  310-330,  840,  350 ;   Dec.  Dig.  J  70.*] 

8.  Homicide    (S  ■  l&l*)- Evidence— Previoub 

A8SAI7I.T8  BT   PERSON  KlIXED. 

Where  a  defendant  in  a  trial  for  homicide 
has  testified  that  the  deceased-  was  approaching 
her  with  a  Icnife,  saying  that  he  was  going  to 
kill  her,  evidence  of  recent  attempts  by  the  de- 
ceased to  kill  or  inflict  serious  injury  upon  her 
was  admissible  as  bearing  on  her  good  faith  in 
claiming  that  she  then  feared  she  would  be 
killed. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  i  414 ;  Dec  Dig.  i  191.*] 

Appeal  from  Criminal  District  Court,  Har- 
ris County;  O.  W.  Bobinson,  Judge. 

Josephine  Clay  was  convicted  of  homi- 
cide, and  she  appeala  Reversed  and  remand- 
ed. 

C.  B.  Lane^  A^st  Atty.  Gen.,  for  tbe  State. 

HARPER,  J.  [1,  2]  Appellant  was  indict- 
ed, charged  with  murder  In  tbe  first  degree. 
Before  announcing  for  trial,  the  district  at- 
torney filed  a  written  motion  stating  the  evi- 
dence would  not  sustain  murder  in  tbe  first 
degree,  and  asked  that  appellant  be  placed  on 
trial  for  no  higber  grade  of  offense  than 
murder  In  the  second  degree,  which  motion 
was  sustained  by  the  court  by  order  duly 
entered,  when  tbe  court  refused  to  order  a 
special  venire  summoned,  and  required  ap- 
pellant to  select  a  Jury  from  tbe  panel  for 
tbe  week.  In  this  tbe  court  did  not  err.  In 
Gentry  v.  State,  152  S.  W.  635,  we  discussed 
tbls  question  at  length  and  do  not  deem  It 
necessary  to  do  so  again. 

Tbe  defendant  testified  In  her  own  behalf 
and  said  on  the  morning  of  tbe  difficulty  de- 
ceased came  home  angry.  After  some  words 
she  details  the  difficulty  as  follows:  "He 
commenced  cursing  me,  and  from  that  we 
got  to  quarreling,  and  be  hauled  off  then  and 
hit  me,  hauled  off  then  and  slapped  me  two 
or  three  licks  over  the  head;  I  asked  him 
what  he  was  Jumping  on  me  for;  be  said, 
'God  damn  you,  I  intend  to  kill  you;'  and 
then  I  and  blm  was  that  time  then  at  the 
front  ball  door;  and  then  his  mother  and 
little  girl  came  thei^e  and  caught  hold  of  blm 
and  commenced  trying  to  catch  him  and  bold 
blm  away  from  me,  and  be  slapped  me  three 
or  four  times  over  tbe  bead,  and  he  ran  bis 
hand  In  bis  pocket  and  pulled  Iits  knife  out. 
He  sald^  'Mamma,  I  am  going  to  cut  her  God 
damn  throat;  I  am  going  to  UIl  her;'  be 
had  me  back  up  against  the  wall  holding  me 


with  that  hand  and  had  bis  knife  drawed 
back,  and  I  hollered  for  my  girl;  sbe  was 
hollering  to  blm,  'Calvin,  don't  Idll  Josephine 
for  nothing.'  He  said,  'I  am  going  to  cut  her 
God  damn  throat,'  and  bad  bis  knife  brought 
back  and  had  my  back  against  the  walL  I 
called,  'Una!'  I  said,  'Come  here  and  help 
me;  don't  you  see  Cap  here  trying  to  Idll 
me?  When  I  called  for  lilna,  as  to  what 
kept  blm  from  stabbing  me,  be  bad  me 
against  tbe  wall  and  his  mamma  and  daugh- 
ter was  holding  down  to  his  baud  so  he  coul,d- 
n't  cut  me  with  the  kntfe;  I  hollered  for  Iilna, 
and  she  came  running,  and  she  came  to  tbe 
steps  and  throwed  up  both  hands  and  says, 
'Ob,  Cap,  don't  kUI  my  mamma ;'  be  said,  'I 
won't  only  kill  her,  but,  you  God  damn 
wench,  I  vrlll  kill  you ;'  and  at  that  time  be 
throwed  out  after  her,  and  then  bis  ma  and 
bis  daughter  put  me  In  the  bedroom,  and 
then  she  sends  Babe  on  out  to  hunt  for 
Buddy,  his  brother;  and  then  Mamma  and 
me  was  in  tbe  room;  Mamma  bad  me  In  tbe 
bedroom  talking  to  me ;  and  I  said,  'Mamma, 
I  ain't  going  to  do  anything  to  blm  If  be  don't 
try  to  kill  me.'  She  said,  'I  don't  know  what 
is  the  matter  with  Calvin;'  and  so  be  kept 
on.  I  was  standing  on  the  foot  of  my  bed. 
Sbe  was  Idnder  on,  kinder  at  my  back,  and 
he  came  back.  After  he  bad  been  chasing 
Lina  he  came  back  and  pushed  tbe  door  wide 
open  and  made  two  steps  at  me  with  a 
Imlfe;  I  ducked  betwixt  Mamma  and  tbe 
foot  of  my  bed  under  bbn,  and,  when  be 
made  the  third  one,  I  pointed  tbe  gun  right 
up  that  way  and  fired." 

[3]  After  testifying  as  above,  tbe  defend- 
ant offered  to  testify  to  tbe  following  facts, 
as  shown  by  bill  of  exceptions  No.  5:  "That 
at  one  time  about  a  year  before  tbe  homi- 
cide, while  they  were  living  near  the  store 
of  Banner  Manake,  be  tried  to  kill  her  with 
a  bed  slat,  and  that  be  would  beat  and  bruise 
her,  and  she  only  saved  her  life  by  flight, 
and  that  afterwards,  and  a  short  time  before 
the  homicide,  while  sbe  was  living  near  Tony 
Magetta,  he  assaulted  her  with  a  club  and 
bis  fist,  and  that  at  another  time,  about  a 
month  before  tbe  homicide,  he  again  assault- 
ed her  and  beat  her  and  threatened  to  kill 
her,  and  that  on  tbe  Thursday  before  tbe 
homicide  he  assaulted  tbe  defendant  and 
beat  her  and  threatened  to  kill  her."  Tbe 
court  sustained  an  objection  to  this  latter 
testimony,  and  In  that  we  think  be  erred. 
It  would  tend  strongly  to  support  her  plea 
that  sbe  thought  and  believed  be  Intended 
to  Idll  her.  at  tbe  time  sbe  shot  blm,  and 
tbe  Jury  Is  to  view  tbe  circumstances  as  it 
reasonably  appeared  to  her  at  tbe  time. 

Appellant  also  offered  to  prove  some  of  the 
same  facts  by  Banner  Manake  and  Tony 
Magetta,  and  the  court  erred  In  excluding 
this  testimony  also.  When  a  defendant  tes- 
tifies that  the  deceased  was  approaching  ber 
with  a  knife,  saying  he  was  going  to  kill 
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her,  previous  acts  a  short  time  before  in 
which  he  attempted  to  liill  or  Inflicted  seri- 
ous bodily  injury  are  admissible  in  evidence 
as  bearing  on  her  good  faith  in  claiming 
that  she  then  and  there  feared  she  would  be 
killed.  It  Is  useless  to  discuss  the  bill  relat- 
ing to  the  overruling  the  motion  for  a  contin- 
uance as  the  case  will  be  reversed  and  it 
will  not  likely  occur  on  another  trial. 

The  Judgment  is  reversed,  and  the  cause 
remanded. 


POULTKR  ■*.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.     April 

16,   1913.     Rehearing  Denied   May 

28,   1913.) 

1.  Criminal  IiAw  ({  1091*)— Appeal— Bill  of 
excepti0n»— sufficienct. 

A  bill  of  exceptions  complaining  of  the  over- 
rnliog  of  accused's  challenge  to  a  juror  presents 
DO  error,  where  it  wag  not  shown  that  this 
Jnror  served,  or  any  other  objectionable  juror 
served.  . 

[Ed.  Xote.— For  other  cases,  see  Criminal 
Law,  Cent.  Big.  H  2803,  2815,  2816,  2818,  2819, 
2823,  2824,  2828-2833,  2843,  2931-2933,  2943 ; 
Dec  Dig.  (  1091.*] 

2.  PEBJUBT  ({  32*)— PBOSKCUTIONS— BVIDENCS 

— Admissibilitt. 

In  a  prosecution  for  perjury  based  on  ac- 
cused's false  testimony  that  he  was  an  infant 
when  he  incurred  the  obligation  sued  on,  evi- 
dence that,  in  the  action  in  which  the  testimony 
was  given,  he  was  asked  if  he  had  not  stated  to 
the  clerk,  when  be  applied  for  a  marriage  U- 
cense  some  time  before,  that  he  was  more  than 
21  years  of  age,  is  admissible. 

[Ed.  Note. — For  other  cases,  see  Perjury, 
Cent  Dig.  §§  108-116;   Dec  Dig.  {  32.*] 

3.  Witnesses  (|  251*)— Knowledge  —  Rea- 
sons. 

In  a  prosecution  for  perjury  based  on  false 
testimony  by  accused  that  he  was  an  infant 
when  he  contracted  the  liability  sued  on,  testi- 
mony by  a  witness  that  be  filed  a  suit  for  ac- 
cused's mother  for  divorce  is  admissible  when 
limited  only  to  fix  the  date  of  his  first  acquaint- 
ance with  accused. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  J  865;    Dec.  Dig.  i  251.*] 

4.  Cbiuinal  Law  ({  454*)— Evidence— Opin- 
ion Evidence. 

Where  it  was  claimed  tliat  accused  falsely 
testified  as  to_  bis  age,  testimony  by  witnesses 
as  to  their  opinion  of  the  age  of  accused  is  ad- 
missible when  based  on  their  acquaintance  with 
him,  and  his  size,  weight,  and  appearance. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  1043  V^  ;   Dec  Dig.  §  454.*] 

6.  Pebjubt  (S  32*)— Pbosecution— Evidence 

-t-Admissibilitt. 

In  a  prosecution  for  perjury  based  on  false 
testimony  by  accused  that  be  was  an  infant 
when  be  incurred  an  indebtedness  to  plaintiff, 
the  charter  end  amendments  of  the  j)laintiff  cor- 
poration in  the  former  action  are  admissible. 

[Ed.  Note. — For  otber  cases,  see  Perjury, 
Cent  Dig.  a  108-116;   Dec  Dig.  {  32.*] 

6.  Cbiminal  Law  (J  406*)— Evidence  —  Ad- 
missions—Age. 

In  a  prosecution  for  perjnry  based  on  false 

testimony  l)y  accused  that  be  was  an  infant  when 
be  incurred  the  liability  sued  on,  evidence  of 
conversations  between  accused  and  the  road 
overseers,  in  which  accused  admitted  that  he 


had  reached  his  majority  before  the  time  such 
debt  was  incurred,  is  admissible. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  $§  785,  894-917,  920-927:  Dec 
Dig.  S  406.*] 

7.  Cbiminal   Law    ({   1091*)— Appeal— Biix 
OF  Exceptions. 

A  bill  of  exceptions  reciting  that  in  a  pros- 
ecution for  perjury  based  on  false  testimony  by 
accused  that  he  was  an  infant,  a  witness  for 
the  state  testified  that  in  a  certain  year  he  was 
thrown  in  company  with  accused,  and  that  his 
residence  was  m  the  jail  in  Wise  county,  pre- 
sents no  error,  where  it  showed  that  the  court 
charged  the  jury  to  disregard  testimony  that 
accused  was  in  the  jail  with  the  witness,  and 
the  witness  was  only  allowed  to  testify' as  to 
the  length  of  his  acquaintance  with  accused. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {$  2803,  2815,  2816,  2818,  2819, 
2823,  2824,  2828-2833,  2843,  2931-2933,  2943; 
Dec  Dig.  §  1091.*] 

8.  Cbiminal  Law  ((  1091*)— Appeal  —  Bill 
OF  Exceptions. 

A  bill  of  exceptions  reciting  that  one  of  ac- 
cused's witnesses  was  asked  on  cross-examina- 
tion if  he  had  not  been  indicted  for  murder,  and 
when,  presents  no  error  when  taken  by  itself, 
not  showing  that  such  evidence  was  not  admis- 
sible for  impeachment,  and  it  appearing  from 
the  record  that  the  witness  in  question  was  one 
of  accused's  attorneys,  and  that  be  stated  he  did 
not  object  to  going  Into  the  details  of  the  whol« 
transaction. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dip.  §§  2803,  2815,  2816,  2818,  2819, 
2823,  2824,  2828-2833,  2813,  2931-2933,  2943; 
Dec  Dig.  i  1091.*] 

9.  Pebjuby   (I  6*)— Offenses  —  Administra- 
tion OF  Oath. 

Under  Pen.  Code  1911,  arts.  804,  308,  re- 
spectively, providing  that  perjury  is  a  false 
statement,  written  or  verbal,  relating  to  some- 
thing under  the  sanction  of  an  oath,  where  such 
oath  is  legally  administered  under  circumstances 
in  which  it  is  required  by  law,  or  is  necessary 
for  the  protection  or  defense  of  any  private 
right,  and  that  all  oaths  or  affirmations  legally 
taken  in  any  stage  of  a  judicial  proceeding  are 
included  in  the  description  of  this  offense,  false 
testimony  by  accused  upon  the  trial  of  an  ac- 
tion in  justice  court  that  he  was  an  infant  at 
the  time  he  incurred  certain  obligations  con- 
stitutes perjury,  though  the  cause  was  continu- 
ed upon  the  claim  of  plaintiff  ttiat  it  was  sur- 
prised by  such  testimony. 

[Ed.  Note.— For  other  cases,  see  Perjury, 
Cent  Dig.  |{  7-17;    Dec  Dig.  S  6.*] 

10.  Pebjubt  ({  29*)  —  Pbosecution  —  Vabi- 

ANCE. 

Although  an  indictment  for  perjury  charg- 
ed that  a  material  issue  in  an  action  in  justice 
court  against  accused  was  whether  be  was  a 
minor  at  the  time  he  incurred  certain  obliga- 
tions, and  that  upon  that  issue  accused  falsely 
testified,  and  the  proof  showed  that  upon  ac- 
cused's testimony  of  his  minority  plaintiff  made 
a  claim  of  surprise,  and  the  cause  was  continu- 
ed, there  is  no  fatal  variance,  a  variance  being 
a  disagreement  between  the  allegations  and 
proof  in  some  matter  which  in  point  of  law  is 
essential,  and  it  being  immaterial  in  this  pros- 
ecution whether  the  cause  in  the  justice  court 
proceeded  to  final  judgment  or  was  continued. 

[Ed.  Note. — For  other  cases,  see  Perjury, 
Cent  Dig.  §§  97-106;   Dec  Dig.  g  29.*] 

11.  Criminal  Law  (|  1172*)— Pbosecctioh — 
Instruction. 

In  a  prosecution  for  perjury,  charges  re- 
quiring the  jury  to  find,  beyond  a  reasonable 
doubt,  that  issue  was  joined  between  accused 
and  plaintiff  in  an  action  in  justice  court,  and 
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that  while  it  was  pending  accused  gave  the  tes- 
timony upon  which  perjury  was  assigned,  cou- 
pled with  ottier  charges,  stating  the  averments 
of  the  indictment,  and  requiring  a  finding  that 
they  were  true  in  order  to  convict,  and  that  if, 
when  accused  testified  in  the  justice  court,  the 
qoesuon  was  whether  a  continuance  should  be 
granted,  and  he  was  interrogated  by  counsel  in 
order  that  the  latter  might  determine  if  be 
would  aslc  for  a  postponement,  then  accused 
■honld  be  acquitted  are  more  favorable  to  ac- 
cused than  he  is  entitled. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  3128.  3154-3157,  3159-3163, 
3169;    Dec.  Dig.  |  1172.*] 

Appeal  from  District  Coort,  Parker  Coun- 
ty;  D.  M.  Alexander,  Special  Judge. 

Ed  Ponlter  was  convicted  ol  perjury,  and 
kc  appeals.    Affirmed. 

John  t^  Poulter,  Mike  E.  Smith,  and  Leon- 
ard M.  Leyy,  all  of  Ft  Worth,  for  appellant 
O.  EL  Lane,  Asst  Atty.  Gen.,  for  the  State. 

PRENDEROAST,  J.  Appellant  was  oon- 
Ticted  of  perjury,  and  his  penalty  fixed  at 
tbe  lowest  prescribed  by  law,  two  years  in 
the  penitentiary. 

Appellant  made  no  motion  to  quash  the  in- 
dictment on  any  ground.  In  his  motion  for 
new  trial  he  complains  of  tbe  Indictment  in 
some  particulars.  The  indictment  is  in  ac- 
cordance with  the  approved  form  therefor, 
and  it  fully  compiles  with  the  statutes  pre- 
scribing the  offense  (P.  C.  arts.  304-308,  In- 
cIusiTe)  and  with  the  statutes  prescribing  the 
requisites  of  an  indictment  for  such  offense 
(articles  451,  465,  453,  460,  C.  C.  P.). 

[1]  Appellant  has  some  14  bills  of  excep- 
tion. It  is  npt  necessary  to  take  up  each  sep- 
arately, as  some  of  them  relate  to  the  same 
character  of  matter.  One  is  to  the  overrul- 
ing by  the  court  of  his  challenge  of  a  Juror. 
The  bill  in  no  way  shows  that  this  juror  serv- 
ed, or  that  any  other  objectionable  Juror 
serred.  The  bill  presents  no  error.  Oates 
r.  State,  149  S.  W.  1194,  and  cases  there 
cited. 

[2]  The  testimony  of  some  of  the  state's 
witnesses,  objected  to  by  appellant,  was  to 
the  effect  that  the  appellant,  in  the  Justice 
court  case  wherein  he  is  charged  with  having 
sworn  falsely  to  his  age,  and  that  he  was  at 
the  same  time,  when  examined,  asked  in  the 
justice  court  case  if  he  had  not  in  substance 
stated  to  the  clerk,  when  he  applied  for  li- 
cense to  marry  some  time  before  then,  that 
lie  was  then  more  than  21  years  of  age.  This 
testimony,  under  this  case,  was  clearly  admls- 
s»>l& 

[3]  Neither  is  any  error  shown  by  his  bill 
complaining  that  the  state's  witness  Shrop- 
shire, in  order  to  fix  the  date  of  his  first  ac- 
quaintance with  appellant,  fixed  it  by  stat- 
ing the  date  he  filed  a  suit  for  his  mother  for 
divorce.  The  court  spedflcally  limited  such 
evidence  for  the  purpose  of  the  witness  fixing 
tbe  date.  Bice  ▼.  State,  37  Tex.  Cr.  R.  41-42, 
38  S.  W.  803. 

[4]  Neither  does  any  of  bis  bills  object- 


ing to  tbe  various  witnesses  testifying  their 
opinion  as  to  the  age  of  the  appellant,  they 
showing  fully  their  acquaintance  with  the 
appellant,  and  his  size,  weight,  appearance, 
etc.  Earl  v.  State,  44  Tex.  Cr.  R.  467,  72  S. 
W.  175;  Bice  V.  State,  37  Tex.  Cr.  R.  38,  38 
8.  W.  803;  Jones  v.  State,  82  Tex.  Cr.  R. 
108,  22  S.  W.  149;  Gamer  v.  State,  28  Tex. 
App.  561,  13  S.  W.  1004;  Earl  v.  State,  66  S. 
W.  839;  Railroad  v.  Bowles,  32  Tex.  Civ. 
App.  118,  72  S.  W.  451;  Donley  v.  State,  A 
Tex.  Cr.  R.  428,  71  S.  W.  958. 

[6]  Neither  does  his  bill  complaining  that 
the  court  admitted  the  charter  and  amend- 
ment thereto  of  the  Lowe-Carter  Hardware 
Company,  which  was  the  plalutlfl  in  the  orig- 
inal Justice  court  case,  wherein  appellant  is 
charged  to  have  sworn  falsely. 

[6]  Neither  did  the  court  err  in  permitting 
the  road  overseers  to  testify  that  they  had 
summoned  appellant  to  work  on  the  roads — 
one  in  1905  and  1906,  at  which  respective 
times  he  stated  to  the  overseer  that  be  was  18 
years  of  age  in  1905,  and  that  he  was  19  in 
1906.  To  the  other  overseer,  who  summoned 
him  for  the  year  1910,  that  he  then  worked  tbe 
road,  and  when  told  by  said  overseer  that 
be  had  failed  to  find  him,  to  notify  him  to 
work  thQ  road  in  1911,  he  stated  he  was  glad 
he  was  not  there,  and  that  he  beat  him  out  of 
that  much.  All  this  was  admissible  as  tend- 
ing to  show  his  age,  which  was  a  material 
question  in  the  case. 

[J]  The  ninth  bUl  is  as  follows:  "Be  it  re- 
membered that  upon  the  trial  of  the  above 
styled  and  numbered  cause  Tom  F.  McClure, 
a  witness  for  the  state,  testified,  in  part  as 
follows:  'In  1901  I  was  thrown  in  compa-. 
ny  with  the  defendant  Ed  Poulter  for  some 
time — several  days  or  weeks  possibly.  I  was 
then  living  in  Decatur,  Wise  county,  Texas. 
My  residence  was  in  the  Jail  In  Decatur,  Wise 
county.'  Witness  was  then  asked  by  state's 
counsel :  'State  whether  or  not  the  defendant, 
during  this  time  you  associated  with  him,  was 
in  jail  with  you?'  The  witness  answered:  'He 
was.'  Defendant's  Counsel :  I  object  to  that 
— to  the  question  and  answer.  I  except  to 
the  question,  and  reserve  a  bill  to  the  state- 
ment of  counsel.  The  Court:  I  sustain  tbe 
objection  to  that.  Gentlemen  of  the  Jury,  you 
will  not  regard  this  last  question  and  an- 
swer for  any  purpose:  wlU  not  consider  it 
Q.  Now  about  how  long  was  it — was  he  there, 
or  with  yon  there,  in  town,  in  Wise  county, 
in  Decatur,  that  you  knew  him  or  saw  him? 
A.  Why,  it  was  several  days,  and  of  course 
I  cannot  recall  now  how  many  weeks  it  was 
— how  long  he  was  there  with  me.  Defend- 
ant's Counsel:  I  object  to  the  question  and 
answer  and  except  to  it — to  evidence  along 
that  line  hereafter.  The  Court:  I  think  the 
witness  could  testify  as  to  his  acquaintance 
with  him;  how  long  he  knew  him.  I>ef end- 
ant's  Counsel :  I  do  not  object  to  that  The 
Court:    I  sustain  the  objection  to  the  ques- 
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tlon  aaked.  Oentleiuen,  yon  will  not  regard 
tbat  last  question  and  answer,  nor  consider 
It  In  this  case  for  any  purpose.  Q.  Abont 
how  often,  during  these  occurrences  or  Inci- 
dents that  you  speak  of,  in  1901,  how  often 
did  yon  see  him?  Defendant's  Counsel:  I 
object  to  that  and  except  to  the  question,  be- 
cause the  court  has  held  tbat  occurrence  la 
Inadmissible.  They  have  already  stated 
what  the  occurrence  was;  Immaterial  and 
prejudicial.  The  Court:  You  can  ask  blm 
how  long  he  knew  him.  The  defendant  now 
presents  this  bill  of  the  exceptions  above 
stated,  and  asks  tbat  It  be  approved  and 
made  of  record  In  this  case,  and  It  Is  done." 
This  in  no  way  shows  how  appellant  was 
Injured,  or  could  have  been  Injured,  thereby. 
Sweeney  v.  State,  146  S.  W.  883. 

[t]  The  only  other  bill  is  in  full  thus:  "Be 
it  remembered  that,  upon  the  trial  of  the 
above  styled  and  numbered  cause,  John  L. 
Poulter  was  called,  and  testified  as  a  wit- 
ness for  the  defendant,  and  on  cross-exami- 
nation was  asked  if  he  had  not  been  indicted 
for  murder  In  Wise  county,  and  answered 
that  he  had,  abont  ten  years  ago,  and  was 
never  tried  for  It  Q.  Defendant's  Counsel: 
For  the  murder  of  your  uncle?  A.  Yes.  De- 
fendant's Counsel:  We  object,  and  take  a 
bill  of  exception  to  the  question  and  answer. 
And  the  defendant  here  tenders  this  bill,  and 
asks  that  it  be  approved  and  made  of  record 
in  this  case,  and  It  Is  done.  Witness:  I  do 
ndt  object  to  going  Into  the  details  of  the 
whole  transaction.  State's  Counsel:  When 
was  that?  A.  Ten  years  ago — something  like 
that.  Defendant's  Counsel :  The  objection  Is 
because  it  Is  Irr^evant  and  immaterial ;  not 
admissible;  too  remote;  sheds  no  light  up- 
on the  issue  In  this  case ;  not  admissible  for 
impeachment  The  court  overruled  the  objec- 
tion, and  to  such  mllng  and  action  of  the 
court  the  defendant  then  and  there  excepted, 
and  here  now  tenders  this  his  bill,  and  asks 
that  the  same  be  approved  and  made  of 
record  in  this  case,  which  is  done." 

This  bill,  under  all  the  rulings  of  this 
court  is  too  general  to  authorize  or  require 
this  court  to  review  the  question.  It  does  not 
state  the  status  of  the  case  so  that  we  can 
tell  whether  any  error  was  committed  or  not 
nor  does  it  even  tell  what  the  testimony  of 
this  witness  was,  so  as  to  show  whether  it 
could  have  possibly  affected  even  his  tes- 
timony. If  we  could  look  to  the  record  for 
all  the  facts,  It  would  show  that  this  witness 
was  one  of  appellant's  attorneys  in  this  case, 
and  at  the  time  he  testified,  it  will  be  seen 
by  the  bill  Itself,  he  stated  that  he  did  not 
object  to  going  into  the  details  of  the  whole 
transaction.  Nor  does  the  bill  show  any  such 
state  of  facts  as  to  show  tbat  this  evidence 
was  inadmissible.  That  the  bill  Is  wholly 
Insufildent  under  the  rules  of  this  court  see 
Conger  v.  State,  63  Tex.  Cr.  R.  327,  140  S. 
W.  1112,  and  cases  there  cited.  Neither  does 
the  bin  show  any  such  state  of  facts  as  to 
show  tbat  this  evidence  is  not  admissible  for 


impeachment  purposes.  For  aught  that  the 
bill  shows,  it  may  have  been  clearly  admis- 
sible. Ortiz  V.  State,  161  S.  W.  1058 ;  Oates 
V.  State,  149  S.  W.  1196;  and  see  cases  cit- 
ed by  Mr.  Branch  In  his  Criminal  Laws  of 
Texas,  p.  551. 

The  appellant  contends  that  the  evidoice 
is  wholly  Insufilcient  to  sustain  tlie  convic- 
tion, and  that  the  court  erred  In  refusing  to 
give  his  peremptory  charge  to  find  him  not 
guilty.  The  indictment  charges  to  this  ef- 
fect and  the  evidence  was  amply  sufficient 
to  sustain  it:  That  shortly  prior  to  Decem- 
ber 26,  1911,  Lowe  &  Go.,  a  corporation, 
sued  the  appellant  and  one  John  Baker  in 
the  justice  court  in  precinct  No.  1  of  Parker 
county,  Texas,  on  two  promissory  notes  exe- 
cuted by  appellant  one  for  $80  and  the  oth- 
er for  $40,  each  providing  for  Interest  and 
attorney's  fees,  and  to  foreclose  two  mort- 
gages on  personal  property  to  secure  the 
payment  of  said  two  notes  respectively,  exe- 
cuted by  appellant  to  said  Lowe  &  Co. ;  that 
on  December  26,  1911,  the  case  came  on  for 
trial  regularly,  at  a  regular  term  of  said 
court  before  said  justice  of  the  peace ;  that 
issue  was  duly  joined  between  them,  the 
plaintiff  In  that  case  seeking  a  judgment 
against  appellant  on  said  two  notes  and  a 
foreclosure  of  said  mortgage  liens ;  that  ap- 
pellant in  that  case  filed  his  answer  ther^n, 
alleging  as  a  defense  that  he  was  then  and 
there  under  21  years  of  age,  and  was,  at  the 
several  times  of  the  making  of  the  said 
notes  and  mortgages,  19  years  of  age;  that 
the  said  court  had  jurisdiction,  and  after 
the  said  Issues  had  been  duly  joined  between 
the  parties  the  case  came  on  to  be  tried,  and 
that  appellant  appeared  and  testified  as  a 
witness,  after  being  then  and  there  duly 
sworn  by  said  justice  as  authorized  and  re- 
quired by  law  and  was  necessary;  that  In 
said  trial  of  the  Issues  so  joined  between  the 
parties  It  was  a  material  question  whether 
appellant  was  under  the  age  of  21  years  at 
the  time  of  .the  filing  of  his  said  answer,  and 
whether  he  was  under  21  years  of  age  at  the 
time  he  made,  signed,  and  executed  said 
notes  and  mortgages,  and  whether  or  not  he 
was  only  19  years  of  age  at  the  time  he 
made,  signed,  and  executed  said  notes  and 
mortgages;  and  that  after  being  so  sworn 
on  the  trial  of  said  Issue,  he  did  falsely, 
willfully,  and  deliberately,  before  said  jus- 
tice court  swear  that  he  was  19  years  of 
age  at  the  time  he  was  so  testifying,  and 
was  19  years  old  on  March  23, 1911,  meanlns 
thereby  that  he  was  only  19  years  old  on 
March  23,  1911,  which  said  statements  were 
material  to  the  Issue  in  said  cause.  The 
Indictment  then  charges,  traversing  the 
truth  of  the  said  testimony  of  appellant  on 
all  these  Issues,  and  alleges  that  he  was 
more  than  21  years  of  age  at  the  time  he 
signed  and  executed  said  notes  and  mort- 
gages, and  that  his  said  testimony  was  dellb- 
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erately  and  wUIfnlly  made,  and  deliberate- 
ly and  willfully  false,  which  he  well  knew. 
The  testimony  also  shows,  that  the  case 
was  r^pilarly  reached  for  trial;  that  both 
Bides  announced  ready;  that  each  side  stat- 
ed its  pleadings;  that  the  plaintiff  in 
tliat  case  then  had  appellant  duly  sworn; 
that  he  then  testified  that  he  was  not  21 
years  of  age;  that  he  was  only  19  years  of 
age;  and  that  he  was  only  19  years  of  age 
when  he  signed  said  notes  and  mortgages, 
and  was  19  years  of  age  on  March  23,  1911, 
and  that  he  was  not  older  than  that  There- 
upon the  plaintiff  in  that  case  claimed  that 
it  was  surprised  at  said  testimony  and  saidi 
plea  of  minority,  and  asked  the  court  to  per- 
mit him  to  withdraw  his  announcement  of 
ready,  and  to  postpone  the  trial  of  the  cause 
for  a  few  days  so  that  he  could  meet  that 
issue  and  the  testimony  Just  given  by  ap- 
j>ellant;  that  appellant  opposed  this,  and 
Insisted  tliat  the  trial  proceed,  but  that  if  it 
could  not  be  then  tried  that  it  be  continued 
iintU  the  next  term  of  court,  and  the  court 
took  this  action — continued  the  case  until 
the  next  term. 

[I]  The  appellant's  contention  is  that  thla 
was  not  a  trial,  and  that  there  was  a  fatal 
variance  between  the  allegations  of  the  in- 
dictment and  the  evidence.  Our  statute  pre- 
■crlbes  (article  304  F.  C.)  that  perjury  is  a 
false  statement,  either  written  or  vertml,  de- 
liberately and  willfully  made  relating  to 
■omething  past  or  present,  under  the  sanc- 
tion of  an  oath,  where  such  oath  Is  legally 
under  drcomstances  in  which  an  oath  is 
required  or  is  necessary  for  the  prosecution 
or  defense  of  any  private  right  And  article 
308  is  that  all  oaths  legally  taken  in  any 
stage  of  a  Judicial  proceeding,  dvil  or  crim- 
inal, in  or  out  of  court,  are  Included  in  the 
description  of  this  offense.  We  think  that 
clearly,  in  contemplation  of  this  law,  what 
occurred  and  is  alleged  and  shown  in  this 
case  was  in  truth  and  in  fact  a  trial  of  the 
Issue  JoUied,  which  was  whether  or  not  ap- 
pellant was  a  minor  at  the  time  of  said  trial, 
and  when  he  signed  said  notes  and  mort- 
gages, and  the  court  did  not  err  In  refusing 
to  peremptorily  charge  the  Jury  to  find  for 
the  appellant 

[II]  There  was  no  fatal  variance  between 
the  allegations  of  the  material  facts  and  is- 
sues in  controversy  and  the  proof.  As  stat- 
ed by  this  court  in  Smith  v.  State,  7  Tex. 
Api).  385:  "Variance  is  'a  disagreement  be- 
tween the  allegation  and  the  proof,  in  some 
matter  which,  in  point  of  law,  Is  essential  to 
the  charge  or  claim.'  1  Greenl.  on  Ev.  {  63; 
1  Bishop's  Gr.  Proc.  {  48S.  And  'matter 
which  is  merely  useless  never  vitiates.' 
State  T.  Elliott,  14  Tex.  426;  Warrington  v. 
State,  1  Tex.  App.  168."  Again,  this  court 
in  Werbiski  v.  State,  20  Tex.  App.  132,  said: 
'TTo  constitute  a  fatal  variance,  thertf  must 
be  a  material  misdescription  in  the  plead- 
ings of  the  cause  of  action,  such  as  la  cal- 


culated to  mislead  or  surprise  the  adverse 
party.  McClelland  v.  Smith,  3  Tex.  210; 
Warrington  v.  State,  1  Tex.  Am>.  168."  39 
Cyc.  1122,  defines  variance  as :  "A  disagree- 
ment between  the  allegations  and  the  proof 
in  some  matter  which,  in  point  of  law,  is 
essential  to  the  charge  or  claim;  a  substan- 
tial departure  from  the  issue  in  the  evi- 
dence adduced;  an  essential  difference  be- 
tween the  pleadings  and  the  proof."  In 
Skinner  v.  Grant,  12  Vt  462,  it  is  said: 
"Variance"  means  "material  difference."  It 
is  no  variance  that  the  proof  does  not  show 
all  the  points  in  a  declaration. 

As  stated  above,  the  indictment  in  this 
case  charged  that  a  material  issue  in  the 
Justice  court  was  whether  or  not  appellant 
was  at  the  time  a  minor,  and  that  be  was 
only  19  years  old  at  the  time  of  said  trial, 
and  at  the  time  he  signed  said  notes  and 
mortgages ;  that  that  Issue  had  been  Joined 
in  said  suit  and  that  that  Issue  was  then  be- 
ing tried.  It  was  not  essential,  under  the  alle- 
gations in  this  case,  that  the  cause  or  issue 
then  being  tried  should  proceed  to  a  final 
Judgment  and  a  final ,  adjudication  on  the 
whole  merits  of  the  whole  case.  That  the 
evidence  establishes  that  said  Issue  had  been 
Joined  between  said  parties  and  that  it  was 
material,  and  the  proof  showed  that  that  is- 
sue was  being  tried  and  that  appellant  gave 
material  false  testimony  therein,  we  think 
is  abundantly  established. 

[11]  The  court,  In  every  way,  by  the 
charge  covered  this  point  completely  and 
fully;  first  in  the  main  charge,  in  requir- 
ing the  Jury  to  find  as  an  affirmative  fact 
beyond  a  reasonable  doubt,  that,  in  said 
Justice  court  cause,  issue  was  duly  Joined 
between  the  plaintiff  and  the  defendants 
therein,  and  that  said  cause  came  on  to  be 
tried,  and  was  then  and  there  being  tried, 
before  said  court  on  said  issue,  before  they 
could  convict  Then,  in  another  separate 
paragraph  entirely,  the  court  charged  that 
the  Indictment  alleged  that  at  the  time  ap- 
pellant gave  the  testimony  upon  which  p6r- 
Jury  is  assigned  said  cause  was  i)ending 
in  said  Justice  court,  and  was  at  the  time 
being  tried  by  the  presiding  Justice  thereof, 
and  that  unless  the  Jury  believed  from  the 
evidence,  beyond  a  reasonable  doubt,  that 
said  cause  was  being  tried,  or  if  they  had  a 
reasonable  doubt  thereof,  to  acquit  appel- 
lant Still,  in  addition  to  this,  the  court 
gave  appellant's  special  charge  No.  6,  where- 
in it  Is  again  recited  what  said  Indictment 
charges  on  this  point  stating  what  the  in- 
dictment did  so  charge,  and  told  the  Jury: 
"Tou  are  instructed  in  this  connection  that, 
unless  you  believe  beyond  a  reasonable 
doubt  all  of  the  foregoing  allegations  to  be 
true,  it  will  be  your  duty  to  acquit  defend- 
ant." And  still  further  gave  another  special 
charge  of  appellant  on  this  subject:  "If 
you  find  and  believe  from  the  evidence  that. 
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at  the  time  Ed  Foolter  testlfled  In  the  Jus- 
tice court,  the  court  was  engaged  In  determin- 
ing whether  or  not  a  continuance  of  the  case 
should  be  granted,  or  if  the  said  Poulter  was 
then  being  interrogated  by  said  Shropshire, 
in  order  that  the  said  Shropshire  might  de- 
cide whether  he  would  ask  for  a  postpone- 
ment of  the  case,  then  you  will  acquit  the 
defendant."  All  these  charges  charged  the 
law  as  favorably,  if  not  much  more  favor- 
ably, to  appellant  than  should  have  been 
charged. 

The  court,  in  the  sixth  paragraph  of  bis 
charge  did  tell  the  Jury  correctly  what 
were  the  material  allegations  In  the  Indict- 
ment upon  which  perjury  was  based,  fol- 
lowing the  Indictment  on  that  subject,  and 
appellant's  complaint  that  he  ought  not  so 
to  hare  charged  cannot  be  sustained.  Nor 
can  appellant's  complaint  in  liis  ninth  ground 
of  his  motion  for  new  trial  be  sustained, 
wherein  the  court  submitted  to  the  Jury  the 
question  as  to  whether  or  not  appellant 
swore  In  the  trial  in  the  Justice  court  that 
be  was  19  years  old  on  March  23,  1911 
(meaning  thereby  that  he  was  only  19  years 
old  on  March  23,  1911).  The  charge  in  this 
respect  followed  substantially,  if  not  liter- 
ally, the  allegations  of  the  indictment  and 
of  the  proof  thereon.  The  charge  on  all  or 
the  material  Issues  In  this  and  in  every 
other  respect  followed  substantially,  If  not 
literally,  the  allegations  In  the  Indictment 
and  the  proof  thereon  submitted.  We  think 
it  is  unnecessary  to  take  up  in  detail  each 
of  appellant's  complaints  of  the  charge  of 
the  court  What  we  have  said  applies  to 
the  whole  of  them  without  this. 

The  evidence  was  abundantly  sufficient  to 
sustain,  and  did  sustain,  every  material  al- 
legation in  the  indictment,  and  was  amply 
sufficient  to  show  that  apiMllant,  at  the  time 
he  swore  In  the  justice  court  that  he  was 
then  only  19  years  of  age,  was  in  fact,  at 
least,  25  or  26  years  of  age,  and  that  be 
knew  that  he  was  testifying  falsely  at  the 
time  he  testlfled  that  be  was  only  19  years 
of  age. 

We  have  carefully  considered  all  of  appel- 
lant's assignments  of  error,  and  none  of 
them  present  any  reversible  error.  The 
Judgment  will  be  affirmed. 

HARPER,  J.  In  agreeing  to  the  affirm- 
ance of  this  case,  I  do  not  agree  that  no 
error  is  presented  In  the  bill  in  regard  to 
the  cross-examination  of  the  witness  John 
Poulter;  but  inasmuch  as  he  was  an  attor- 
ney in  the  case,  and  did  not  insist  on  the  ob- 
jection, and  was  permitted  to  explain  the 
entire  transaction  in  a  way  that  would  per- 
haps not  prejudice  the  Jury  against  him,  it 
may  not  present  such  error  as  would  call 
for  a  reversal,  especially  as  it  was  waived 
by  appellant    However,  I  think  the  charge 


of  murder  too  remote,  and  it  was  not  per- 
missible '  to  show  whom  be  had  killed,  nor 
were  the  details  of  that  transaction  admis- 
sible in  evidence. 


JAPFRAY  REALTY  CO.  v.  SOLOMON'S 
ESTATE. 

(Court  of  Civil  Appeals  of  Texas.     Austin. 

April  23,  1913.    Rehearing  Denied 

May  21,  1913.) 

1.  LncITATTON  OF   ACTIONS    (§    84*)— SUSPEW- 

8I0N  or  Limitation  —  Residencb  Bbtohd 

State. 

When  a  defendant  resides  out  of  the  state 
at  the  time  a  cause  of  action  arises,  sucli  ab- 
sence will  not  interrapt  the  running  of  limita- 
tions. 

[Ed.  Note. — For  other  cases,  see  limitation 
of  Actions,  Cent  Dig.  gi  439-448;  Dec.  Dig.  | 
84.*] 

2.  LiuiTATiOR  OF  Actions  (§  84*)— Abbercb 
FBOM  State  —  Suspension  —  Cause  of  Ac- 
tion—AccrdaI/— Action  ON  Judgment. 

Since  no  action  accrues  to  revive  a  judg- 
ment until  it  has  become  dormant,  where  the 
judgment  debtor  at  that  time  had  left  the  state 
and  was  residing  in  New  York,  his  absence  did 
not  suspend  the  running  of  limitations,  so  that 
where  limitations  had  run  against  the  action 
to  revive  at  the  time  the  judgment  creditor 
sued  for  administration  of  his  estate  in  Tex- 
as, the  proceeding  was  barred. 

fBd.  Note. — For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  f{  439-448;  Dec  Dig. 
i  84.*] 

Appeal  from  District  (Jourt,  McLennan 
County;  Marshall  Surratt  Judge. 

Proceeding  by  the  Jaffray  Realty  Company 
for  foreign  probate  of  the  will  of  Joseph  A. 
Solomon,  deceased.  From  a  decree  denying 
the  petition,  plaintiff  appeals.    Affirmed. 

H.  C.  Lindsey,  of  Waco,  for  appellant 
D.  A.  Kelley,  of  Waco,  for  appellee. 

KEY,  C.  J.  In  1911  appellant,  claiming  to 
be  a  creditor,  filed  an  application  in  the 
county  court  seeking  to  have  the  will  of 
Jos.  A.  Solomon,  deceased,  probated  and  ad- 
ministration opened  upon  his  estate.  That 
court  refused  to  probate  the  will,  and  the 
matter  was  carried  by  appeal  to  the  district 
court  where  Judgment  was  again  rendered 
refusing  to  probate  the  will,  and  an  appeal 
has  been  prosecuted  to  this  court  The 
learned  district  judge  filed  the  following  con- 
clusions of  fact  and  law: 

"Findings  of  Fact 

"In  this  case  plaintiffs  are  seeking  to  pro- 
bate the  win  of  Joseph  A.  Solomon  and  have 
letters  of  administration  issued  upon  his  es- 
tate in  this  county.  Solomon  at  the  time  of 
his  death  was  a  citizen  of  the  city  and  state 
of  New  York,  and  died  there  In  1910,  at 
which  time  he  owned  real  estate,  situated  in 
Waco,  McLennan  county,  Tex.,  and  the  will 
which  Is  sought  to  be  probated  here  has  al- 
ready been  admitted  to  probate  in  the  state 
of  New  York,  and  Benjamin  M.  Solomon  ap- 
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pointed  and  qualified  as  executor  thereof, 
and  be  is  contesting  the  probate  of  eaid 
wlU  and  the  grant  of  letters  of  administra- 
tion in  this  proceeding. 

"E.  S.  Jaffray  &  Co.  obtained  a  Judgment 
for  $3,691.41,  drawing  8  per  cent  Interest 
I>er  annum,  against  the  firm  of  Lesslng,  Sol- 
omon &  Bosenthal,  of  which  Joseph  A.  Solo- 
mon was  a  partner,  and  against  him  individ- 
ually,  in  the  district  court  of  McLennan 
county,  Tex.,  on  the  13tb  day  of  May,  1880, 
and  upon  said  judgment  an  ezecutiou  was 
Issued  on  the  26th  day  of  July,  1890,  and  no 
return  thereof  made,  and  no  further  execu- 
tion has  Issued  upon  said  Judgment 

"Stowe,  Bills  &  Hawley  also  recovered  a 
Judgment  against  said  Lesslng,  Solomon  & 
Rosenthal  and  said  Solomon  individually  In 
the  United  States  Circuit  Court  for  the 
Northern  District  of  Texas  on  the  19th  day 
of  November,  1891,  for  $4,068.06,  with  8  per 
cent  per  annum  Interest  thereon,  uiK)n  which 
judgment  an  execution  issued  on  the  15th 
day  of  October,  1892,  and  an  alias  execu- 
tion was  Issued  on  the  17th  day  of  October, 
1893,  each  of  which  was  returned  not  satis- 
fied, and  no  further  executions  bare  been  is- 
sued upon  said  Judgment  Plaintiffs  claim 
to  l>e  the  owners  of  such  Judgments,  and 
therefore  creditors  of  the  estate  of  Joseph 
A.    Solomon,    deceased. 

"Joseph  A.  Solomon  lived  In  Waco,  Tex., 
at  the  time  of  the  obtaining  of  said  Judg- 
ments and  continued  to  reside  there  until  the 
fall  of  1896  or  1897,  when  he  sold  his  resi- 
dence there  and  moved  with  his  family  to 
New  York  City,  where  he  resided  continuous- 
ly from  that  time  until  bis  death  in  said 
city. 

"Conclusions  of  Law. 

"TTpon  the  foregoing  facta  I  am  of  the 
opinion  that  plaintiffs'  claims  are  barred  by 
tlie  statute  of  limitation,  and  hence  that  they 
are  not  entitled  to  have  administration  is- 
sued upon  the  estate  of  said  Solomon  in  this 
county,  or  to  have  the  will  of  said  Solomon 
probated.  Marshall  Surratt  Judge." 

As  it  had  the  right  to  do,  appellant  has  not 
brought  up  a  statement  of  facts,  and  bases 
its  appeal  upon  the  Judge's  findings  of  fact 
and  conclusions  of  law.  At  the  submission, 
appellee  tendered  a  statement  of  facts,  but 
we  have  declined  to  consider  It  because  it 
was  not  filed  in  this  court  in  proper  tima 

Opinion. 

It  is  earnestly  contended  by  counsel  for 
appellant  that  Solomon's  absence  from  the 
state,  as  disclosed  by  the  trial  court's  find- 
ings of  fact  interrupted  and  prevented  the 
running  of  limitation,  and  therefore  the 
court  erred  in  holding  that  the  two  Judg- 
ments referred  to  were  barred  by  limitation. 

[1]  It  is  well  settled  in  this  state  that 
when  a  defendant  resides  out  of  the  state 


at  the  time  the  cause  of  action  arises,  such 
absence  from  the  stute  will  not  interrupt  the 
running  of  limitation.  Lynch  v.  Ortleib,  87 
Tex.  592,  30  S.  W.  545,  and  other  cases 
therein  cited;  Haberman  v.  Hendriclc,  66  S. 
W.  795. 

[2]  From  this  it  follows  that,  if  Solomon 
was  residing  outside  of  this  state  at  the  time 
a  cause  of  action  founded  upon  such  Judg- 
ments accrued,  the  Indebtedness  evidenced 
by  the  Judgments  was  barred  by  limitation, 
and  the  trial  court  ruled  correctly  in  refus- 
ing to  probate  the  will.  In  Gale  Manufactur- 
ing Co.  v.  Dupree,  146  S.  W.  1048,  this  court 
held  that,  when  ten  years  have  elapsed  after 
the  issuance  of  execution  upon  a  Judgment, 
such  Judgment  becomes  dormant  and  a  cause 
of  action  immediately  accrues  for  the  pur- 
pose of  reviving  the  same;  and  that  such 
cause  of  action  would  be  barred  at  the  ex- 
piration of  four  years  after  the  right  to  sue 
upon  it  accrues,  and  that  no  suit  can  be 
founded  upon  such  Judgment  until  it  be- 
comes dormant  Counsel  for  appellant  does 
not  controvert  the  correctness  of  that  hold- 
ing, but  contends  that  the  cause  of  action 
based  upon  the  Judgments  referred  to  ex- 
isted immediately  after  the  Judgments  were 
rendered,  and  that,  as  Solomon  then  resided 
in  this  state,  his  subsequent  removal  there- 
from stopped  the  running  of  limitation.  We 
do  not  agree  vnth  counsel '  as  to  when  the 
cause  of  action  arose,  and  we  hold  that  no 
cause  of  action  existed  until  the  Judgments 
became  dormant,  which  was  In  1900  as  to 
one  and  in  1903  as  to  the  other ;  and  at  that 
time  Solomon  resided  in  the  state  of  New 
York,  and  continued  to  so  reside  up  to  the 
time  of  his  death. 

Counsel  for  appellant  undertook  in  oral 
argument  to  distinguish  between  a  cause  of 
action  and  a  right  to  sue,  but  we  fail  to  per- 
ceive such  distinction.  The  right  to  sue  is 
what  constitutes  a  cause  of  action ;  and,  al- 
though an  indebtedness  may  exist,  such  in- 
debtedness does  not  constitute  a  cause  of  ac- 
tion until  the  creditor  has  a  right  to  bring 
suit  to  enforce  payment  Hence  we  bold 
that,  as  the  Judgments  referred  to  were  bar- 
red by  limitation,  no  necessity  was  shown 
for  probating  the  will  and  opening  an  ad- 
ministration in  this  state  for  the  benefit  of 
creditors;  and  from  this  it  follows  that  the 
Judgment  of  the  trial  court  should  be  affirm- 
ed, and  it  is  so  ordered. 

Affirmed. 


IOWA  MFG.  CO.  v.  TAYLOR. 

(Court  of  Civil  Appeals  of  Texas.    Austin. 

April  29,  1913.) 

1.  Justices  of  the  Peace  (|  44*)— Jcirisdio- 
TiON— Lien. 

Where  plaintiff  sued  in  a  justice  court  for 
breach  of  an  employment  contract  and  to  en- 
force a  lien  on  property  exooeding  $200  in  val- 
ue, but  before  trial  be  dismissed  liis  lien  claim, 
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the  eoart  did  not  err  In  overniling  defendanf  a 
plea  to  the  jariadiction. 

[Bd.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Gent.  Dig.  H  157-172;  Dec.  Dig. 
{  44.*] 

2.  Pbincipai.  and  Aoert  ({  89*)— Gortri.ci 

or  Eia>Lon(ENT— Evidence. 

.  Where  plaintiff's  contract  ot  employment 
to  sell  Tehicles  for  defendant  provided  that  de- 
fendant might  cancel  orders  because  of  Insuffi- 
cient financial  ability  of  buyers,  in  its  dis- 
cretion it  was  immaterial  what  plsjntiff  thought 
as  to  the  responsibility  of  buyers,  and  hence 
evidence  that  plaintiff  always  made  diligent 
inquiries  as  to  such  responsibility  and  never 
sent  in  orders  unless  he  thought  the  parties 
were  good  was  immaterial. 

[Ed.  Note. — For  other  cases,  see  Principal 
and  Agent,  Cent.  Dig.  {S  216,  229-239;  Dec. 
Dig.  i  89.*] 

8.   EVIDENCB    ({   213*)— ElTOBTB   AT    COICPBO- 
MIBE. 

Where  plaintiff  sued  on  a  contract  for 
services  performed  and  expenses  incurred,  evi- 
dence that  bn  spent  two  weelcs  in  trying  to 
effect  a  settll-ment  with  defendant  was  imma- 
terial. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  U  746-751,  763;   Dec.  Dig.  |  218.*] 

4.  EviDKNCK   (i  218*)— Eftobts  at  Coicpbo- 

msB. 

In  an  action  on  a  contract  for  services 
performed  and  expenses  incurred,  evidence  that 
plaintiff  made  several  efforts  to  settle  with  de- 
fendant, but  that  they  could  not  agree  on  the 
amount,  was  inadmissible. 

[Ed,  Note.— For  other  cases,  see  Evidence. 
Cent  Dig.  §1  745-761,  753;   Dec  Dig.  J  218.*] 

6.  Evidence  (§  129*)— Siuiulx  Tbanbaohors 

—Breach  of  Contraot. 

Where  a  salesman's  contract  provided  a 
forfeiture  of  $2  for  canceled  orders,  evidence 
that  defendant  had  made  similar  contrax^s  with 
other  salesmen,  bnt  had  not  at  all  times  en- 
forced such  forfeiture  against  them,  was  im- 
materiaL 

[EM.  Note. — ^For  other  cases,  see  Evidence, 
Cent  Dig.  (I  888-393,  895-398;  Dec.  Dig.  | 
129.*] 

8.  Tbial  (I  194*)  —  Instbuctionb- Weioht 
OP  Evidence. 

Where,  in  an  action  on  a  contract  of  em- 
ployment, defendant  pleaded  a  set-off,  an  in- 
struction that  if,  when  the  last  contract  was 
made,  no  demand  was  made  of  plaintiff  for 
the  sum  claimed  in  the  set-off  for  advances 
made,  and  after  plaintiff's  discharge,  in  under- 
taking to  settle  their  differences,  no  such  claim 
was  made,  then  plaintiff  was  not  liable  there- 
for, was  objectionable  as  on  the  weight  of  the 
evidence. 

r.  Note.— For  other  cases,  see  Trial,  Cent 
IS  413,  436,  439-441,  446-454,  456-166; 
Dec  Dig.  t  194.*] 

Appeal  from  Caldwell  Coonty  Court ;  Oeo. 
W.  Kyser,  Judge. 

Action  by  J.  M.  Taylor  against  the  Iowa 
'Manufacturing  Company.  Judgment'  for 
plaintiff,  and  defendant  appeals.  B«versed 
and  remanded. 

E.  B.  Coopwood,  of  Loclihart  and  G.  W. 
Mendell,  Sr.,  of  Austin,  for  appellant  J.  B. 
HatcMtt,  of  Lockbart,  for  appellee. 

JENKINS,  J.  AppeUee  brought  this  suit  in 
the  Justice's  court  for  salary,  expenses,  and 
commission  alleged  to  be  due  bim  upon  the  fol- 


lowing agreement  with  appellant:  'Memoran- 
dum of  agreement  made  this  15th  day  of 
May,  1911,  by  and  between  the  Iowa  Manu- 
facturing Oompany  of  Des  Moines,  Iowa, 
and  J.  M.  Taylor  of  Commerce,  Texas.  The 
Iowa  Manufacturing  Company  agrees  to  hire 
the  said  J.  M.  Taylor  and  be  agrees  to  work 
for  them  for  such  portions  of  the  year,  be- 
ginning May  15,  1911  and  ending  May  15, 
1912,  as  the  Iowa  Manufacturing  Company 
may  direct  at  a  salary  of  $60  per  montb 
and  actual  expenses  while  on  the  road  for 
them.  Traveling  expenses  to  commence  at 
tbe  time  of  leaving  Austin,  Texas,  and  con- 
tinue until  returning  to  Commerce,  Texas, 
at  the  end  of  the  year.  It  is  tmderstood  that 
no  salary  or  expense  shall  be  paid  for  any 
time  lost  by  sickueas  or  any  other  cause 
which  is  the  fault  of  the  said  J.  M.  Taylor, 
and  tbe  Iowa  Manufacturing  Company  re- 
serves tbe  right  to  cancel  tbls  contract  at 
any  time  that  tbe  said  J.  M.  Taylor  is  not 
making  sales  to  warrant  tbe  above-named 
salary.  Said  J.  M.  Taylor  hereby  agrees  to 
faithfully  carry  out  all  instructions  given 
blm  to  tbe  best  of  his  ability  and  to  use  bis 
best  endeavors  to  promote  the  Interests  of 
tbe  Iowa  Manufacturing  Company  in  every 
respect,  and  to  give  his  whole  time  and  un- 
divided attention  to  their  business  exclusive- 
ly and  in  whatever  capacity  tbey  may  direct 
In  addition  to  tbe  above-named  monthly  sal- 
ary J.  M.  Taylor  is  to  receive  2  per  cent, 
of  all  cash  payments  made  on  or  before  tbe 
delivery  of  tbe  vehicle  when  sale  Is  approved, 
and  is  to  forfeit  $2  for  each  canceled  sale 
that  be  reports.  At  tbe  termination  of  this 
contract  be  Is  also  to  receive  $10  per  Job 
for  all  approved  sales  made  over  92  approved 
sales  reported  by  blm  during  the  year,  pro- 
viding bis  average  expense  per  Job  does  not 
exceed  tbe  average  expense  of  the  entire 
selling  force." 

As  originally  filed,  appellee  sought  to  en- 
force a  lien  on  property  exceeding  $200  ia 
value,  bnt  be  dismissed  tbls  portion  of  bis 
claim  in  tbe  Justice's  court  before  trial,  and 
also  dismissed  tbe  same  In  the  county  court 
Appellant  filed  a  counterclaim,  alleging  that 
when  said  contract  was  entered  Into  appel- 
lee was  Indebted  to  It  in  tbe  sum  of  $42.20 
on  a  prior  contract,  and  also  claimed  $2  for- 
feit on  14  canceled  sales,  and  pleaded  gen- 
eral denial  and  spedaUy  denied  the  item  of 
$7.50  commission. 

[1  ]  Appellant's  first  assignment  of  error  is 
as  to  tbe  court's  overruling  Its  plea  to  the 
Jurisdiction  on  account  of  tbe  claim  original- 
ly filed  in  tbe  Justice's  court  to  enforce  lien 
on  property  of  the  value  of  more  than  $200. 
Appellee  abandoned  his  claim  for  lien,  and 
hence  tbe  court  did  not  err  In  overruling  tbe 
plea  to  the  Jurisdiction. 

[2]  Appellant  assigns  error  on  tbe  court's 
permitting  appellee  to  testify  that  be  always 
made  diligent  Inquiries  as  to  tbe  responsibil- 
ity of  buyers,  and  never  sent  In  any  orders. 
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unless  he  thought  the  parties  were  good. 
This  testimony  was  relative  to  the  claUn  of 
appellant  of  $2  for  each  order  canceled. 
The  contract  provides  that  appellant  might 
cancel  such  orders  at  Its  discretion,  and  It 
Is  Immaterial  that  appellee  thought  the  iwr- 
tles  to  whom  be  made  sales  were  good. 
Hoice  It  was  error  to  admit  this  testlmjony. 

[$]  The  court  erred  In  permitting  appellee 
to  testify  that  be  si>ent  two  weeks  In  trying 
to  effect  a  settlement  with  appellant  Bis 
snit  was  upon  bis  contract  for  services  per- 
formed and  expenses  incurred,  and  it  is  im- 
material as  to  what  time  he  spent  In  trying 
to  effect  a  settlement. 

[4]  Also  the  court  erred  in  compelling  the 
witness  Layborn,  the  manager  of  appellant, 
to  testify  that  appellee  made  several  efforts 
to  settle  with  the  company,  but  that  they 
could  not  agree  upon  the  amount. 

[S]  Also  the  court  erred  in  compelling  the 
witness  Layborn  to  testify  that  he  made  con- 
tracts with  other  parties  with  a  simllai 
clause  as  to  forfeiture  for  sales  canceled  by 
the  company,  but  did  not  at  all  times  en- 
force same  against  such  other  parties,  and  par- 
ticularly that  he  did  not  enforce  this  part  of 
the  contract  against  one  Bolton  when  he  set- 
tled with  him.  The  contract  provided  for 
such  forfeiture^  and  it  was  Immaterial  wheth- 
er or  not  the  company  enforced  a  similar  for- 
feiture clause  against  other  parties. 

[S]  We  sustain  appellant's  assignment  as 
to  the  charge  of  the  court  with  reference  to 
the  $42  off-set  pleaded  by  defendant  The 
court  charged  the  Jury  that  if  "at  the  time 
said  last  contract  was  entered  into  no  de- 
mand of  plaintiff  for  said  amount  so  claimed 
for  said  advances  was  made,  and  you  fur- 
ther find  that  after  discharge  of  plaintiff  by 
defendant  in  undertaking  to  settle  their  dif- 
ferences no  claim  was  made  prior  to  such 
advances,  then  plaintiff  would  not  be  liable 
for  them,  and  you  will  not  allow  defendant's 
'said  claim  of  $42  as  an  offset"  This  charge 
is  clearly  upon  the  weight  of  the  evidence. 

As  this  case  is  to  be  reversed  for  the 
reasons  herein  stated,  we  will  only  remark 
as  to  the  language  of  appellee's  counsel  in 
addressing  the  Jury  that  it  was  highly  im- 
proper and  prejudicial. 

Reversed  and  remanded. 


GVhV.  0.  *  S.  F.  RY.  CO.  v.  IDBUS  et  al. 

(Court  of  Civil  Appeals  of  Texas.    Austin. 

April  23,  1013.    Rehearing  Denied 

May  21,  1913.) 

1.  BVIDENOS    (I   482*>-OFINIOnB— USAGX. 

Where,  in  an  action  for  injuries  to  cattle 
from  rough  handling  In  trangit,  a  witness  had 
had  considerable  experience  in  shipping  cattle 
over  the  same  route,  and  detailed  facts  and 
circumstances  on  which  his  opinion  was  based, 
it  was  proper  to  permit  him  to  testify  that  the 
shipment  was  liandled  rougher  than  was  ordi- 
nary or  usual. 

[Ed.  Note.— For  other  cases,  see  Bvidence, 
Cent  Dig.  S  2256;   Dec.  Dig.  f  482.*] 


2.  Appeal  and  Ebbob  (|  1050*)— Habuucss 
ElBBOR— Evidence. 

Defendant  was  not  entitled  to  object  to 
the  admission  of  certain  evidence  on  plaintiCTs 
behalf,  where  similar  testimony  was  given  by 
other  witnesses  without  objection  by  defend- 
ant 

[XSd.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent  Die.  M  1068,  1069,  4153-4167, 
4166;  Dec  Dig.  1  1050.»] 

3.  CaBBIXBS    ({    228*)    —  l^tAHSFOBTATION    OF 

lavB  Stock— Delay. 

Where,  in  an  action  against  a  carrier  for 
delay  in  transporting  cattle  to  market,  plain- 
tiff claimed  that  by  reason  of  the  delay  he 
was  compelled  to  sell  on  the  evening  market, 
which  was  lower  than  the  morning  market,  and 
that  if  the  cattle  had  been  transported  prompt- 
,Iy  they  would  have  reached  their  destination  in 
time  for  the  morning  market,  evidence  as  to 
the  difference  between  the  market  price  of  the 
cattle  in  the  morning  and  the  evening  was  com- 
petent. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  S|  957-960;   Dec.  Dig.  f  228.*] 

4.  EviDENCB  (g  525*)— BXPEBT&— Opinion— 
Appeabance  of  Cattle. 

In  an  action  for  damages  to  plaintiff's  cat- 
tle by  delay  and  rough  handling  in  shipment, 
evidence  of  a  salesman  of  nine  years'  experi- 
ence in  the  market  to  which  the  cattle  had  l>een 
shipped,  after  detailing  facte  and  circumstanc- 
es, that  there  had  been  loss  because  of  depre- 
ciation in  weight  and  stale  appearance  of  the 
cattle,  due  to  delay,  etc,  was  proper. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  i  2333;    Dec  Dig.  |  525.*] 

5.  Cabbiebs  (i  228*)  —  Tbanbfobtation  of 
Live  Stock— Delay— Rough  Handling — 
Evidence. 

In  an  action  against  a  carrier  for  injuries 
to  cattle  by  delay  and  rough  liandling  en  route, 
evidence  held  to  warrant  a  verdict  for  plaintiff, 
notwithstanding  he  accompanied  the  shipment. 
[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  H  957-960;    Dec  Dig.  {  22&*] 

8.  TEIAI,  (I  295*)- InSTBUOTIONS— CONSTBUC- 
TION    AS  A    WROLE. 

Where  it  appears  from  the  whole  charge 
that  the  jnry  could  not  have  been  misled,  the 
fact  that  an  isolated  paragraph  may  be  tech- 
nically incorrect  will  not  require  a  reversal. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  tl  703-717;   Dec.  Dig.  §  295.*] 

7.  Cabbiebs  (J  230*)  —  Tbanbfobtation  of 

Live  Stock— iNSTBuenoNtf. 

In  an  action  for  injuries  to  cattle  by  de- 
lay and  rougli  handling  in  transportation,  an 
instruction  that  if  the  shipment  went  out  from 
division  points  on  the  first  train  after  arrival, 
and  no  delay  occurred  at  such  places,  plaintiff 
could  not  recover,  notwithstanding  the  fact 
that  there  may  have  been  rough  handling  and 
delay,  whereby  the  cattle  may  have  been  in- 
jured at  intervening  points  along  the  route, 
was  properly  refuged. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  SS  961,  9G2 ;    Dec  Dig.  {  230.*] 

Appeal  from  Llano  County  Court;  A.  H. 
Wilbem,  Judge. 

Action  by  Will  Ideus  and  others  against 
the  Gulf,  Colorado  &  Santa  F6  Railway 
Company.  Judgment  for  plaintiff^,  and  de- 
fendant appeals.    Affirmed. 

Terry,  Cavin  &  Mills,  of  Galveston,  and 
W.  B.  Garrett,  of  Austin,  for  appellant  J. 
H.  Mcl.iean,  of  Llano,  for  appellees. 
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RICE,  J.  On  the  25th  of  October,  1910, 
appellee  Ideus  shipped  120  head  of  cattle  from 
iLdano  to  Ft  Worth  over  the  Houston  &  Tex- 
as Central  and  Gulf,  Colorado  &  Santa  F6 
Railways  to  market  He  alleges  that,  on  ac- 
count of  delay  and  rough  handling,  said  cat- 
tle were  damaged  in  loss  of  weight  and 
shrinkage  and  marketable  appearance,  and, 
on  account  of  the  delay,  were  sold  on  a  lower 
market  than  they  would  have  been,  had  they 
been  promptly  transported,  and  brings  this 
suit  to  recover  damages  therefor. 

The  Houston  &  Texas  Central  answered, 
pleading  that  there  was  no  delay  or  rough 
handling  on  its  line,  and  that  the  shipment 
was  delivered  by  it  to  its  codefendant  In 
good  condition. 

The  Santa  F6,  after  general  denial,  special- 
ly pleaded  that  it  received  said  cattle  under 
written  contract,  whereby  it  undertook  to 
transport  same  from  Lampasas  to  Ft  Worth, 
which  It  did  In  the  ordinary  and  usual  time, 
without  delay  and  lu  good  condition;  that 
said  contract  provided  that  said  cattle  were 
not  to  be  transported  nor  delivered  at  any 
particular  time,  nor  for  any  particular  mar- 
ket; that  said  shipment  was  transported  by 
the  first  train  going  out  after  receipt  there- 
of; that  there  was  no  unnecessary  or  unrea- 
sonable delay  at  any  point  on  its  line;  and 
that  said  shipment  was  handled  with  ordi- 
nary care  and  all  reasonable  dispatch. 

A  Jury  trial  resulted  in  a  verdict  and 
judgment  in  favor  of  appellee  against  appel- 
lant for  the  sum  of  $175,  together  with  in- 
terest to  date  thereof,  aggregating  |195.70, 
and  in  favor  of  the  Houston  &  Texas  Cen- 
tral Railway  Company,  from  which  Judg- 
ment this  appeal  is  prosecuted  alone  by  ap- 
pellant 

The  evidence  discloses  that  this  shipment 
left  Llano  on  the  morning  of  the  25th  of  Oc- 
tober, and  in  the  ordinary  course  of  trans- 
portation should  have  reached  Ft.  Worth  by 
8  o'clock  next  morning,  but  did  not  in  fact 
do  so  until  1:30  p.  m. ;  that  In  addition  to 
such  delay,  there  was  rough  handling  of  the 
cattle  en  route,  by  reason  of  which  they  lost 
lu  weight  and  appearance,  which  diminished 
their  market  value;  that  the  market  was 
lower  in  the  afternoon  than  in  the' forenoon 
of  said  day,  by  reason  of  which  said  cattle 
brought  less  than  they  would  If  sold  upon 
the  morning  market 

[1, 2]  We  do  not  think  there  was  any  error 
in  permitting  the  witness  Smith  to  state  that 
this  shipment  was  handled  rougher  than  Is 
usual  and  ordinary,  for  the  reason  that  it  ap- 
pears that  said  witness  detailed,  In  connec- 
tion with  said  statement  the  facts  and  cir- 
cumstances upon  which  the  same  was  based. 
In  addition  thereto  It  was  shown  that  be  had 
had  considerable  experience  in  shipping  cat- 
tle over  this  route.  Apart  from  this,  how- 
ever, it  appears  that  similar  testimony  was 
given  by  other  witnesses  without  objection 
on  the  i)art  of  appellant. 

[3]  Nor  do  we  think  there  was  error  in 


permitting  the  witness  Rogers  to  testify  as 
to  the  difference  between  the  morning  and 
evening  market,  as  we  think  it  was  compe- 
tent to  show  such  difference  by  any  witness 
who  knew  the  facts.  Appellee's  contention 
was  that  by  reason  of  the  delay  in  shipment 
he  was  compelled  to  sell  on  the  evening  mar- 
ket, which  was  lower  than  the  morning  mar- 
ket, and  that  if  the  cattle  had  been  trans- 
ported promptly  they  would  have  reached 
Ft  Worth  in  time  for  the  morning  market 
This  evidence  was  competent  and,  we  think, 
admissible  for  the  purpose  for  which  it  was 
offered.  Moreover,  three  other  witnesses 
were  permitted,  without  objection,  to  testify 
to  the  same  fact. 

[4]  We  do  not  think  there  was  any  error 
In  permitting  the  witness  Chesser  to  express 
an  opinion  with  reference  to  the  loss  In 
weight  and  the  stale  appearance  of  a  delayed 
shl]pment,  and  the  consequent  effect  upon  Its 
market  value,  for  the  reason  that  It  appears 
that  he  was  an  expert  with  nine  years'  ex- 
perience as  a  cattle  salesman  at  Ft  Worth, 
to  which  market  the  cattle  had  been  shipped, 
he  having  made  a  detailed  statement  of  the 
facts  and  circumstances  upon  which  said 
opinion  was  predicated,  for  which  reason  we 
overrule  the  third  assignment 

[6]  The  evidence  on  the  part  of  the  plain- 
tiff having  shown  rough  handling  and  111 
treatment  and  dela.y  en  route  to  this  shii>- 
ment,  by  reason  of  which  one  of  said  animals 
died,  and  the  weight  of  the  others  was  di- 
minished and  their  salable  appearance  affect- 
ed, from  which  appellee  suffered  damage, 
the  court  did  not  err  in  overruling  appel- 
lant's motion  for  new '  trial,  on  the  ground 
of  the  insufficiency  of  the  evidence  to  war- 
rant the  verdict  notwithstanding  the  fact 
that  appellee  accompanied  the  shipment  We 
therefore    overrule    the    fourth    assignment 

[8]  We  think  it  is  evident  from  the  charge 
as  a  whole  that  the  Jury  must  have  under- 
stood that  before  they  could  find  for  appel- 
lee they  must  have  believed  that  appellant 
was  guilty  of  negligent  delay,  whereby  the 
cattle  failed  to  arrive  in  Ft  Worth  in  time 
to  be  sold  upon  the  morning  market  We 
therefore  overrule  the  seventh  assignment, 
which  contends  that  the  court  assumed  that 
appellant  was  guilty  of  negligence  in  this  re- 
spect It  is  elementary  that  If  It  appears 
from  the  whole  charge  that  the  Jury  could 
not  have  been  misled  then,  notwithstanding 
the  fact  that  an  isolated  paragraph  thereof 
may  have  been  technically  Incorrect,  no  er- 
ror is  shown  that  would  require  reversal. 

[7]  Special  charge  1,  requested  by  appel- 
lant w^e  think  was  properly  refused,  for  the 
reason  that  it  denied  a  recovery  on  behalf 
of  the  plaintiff,  if  It  appeared  that  the  ship- 
ment went  out  from  the  division  points  on 
the  first  train  after  its  arrival  at  such  points, 
and  no  delay  occurred  at  such  places,  not- 
withstanding the  fact  that  there  may  have 
been  rough  handling  and  delay,  whereby  said 
cattle  were  injured,   at  intervening  points 
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along  Its  route;  and,  further,  because  the 
law  of  the  case  was  fully  presmted  by  the 
main  charge. 

Believing  that  the  evidence  is  sufficient  to 
support  the  verdict  of  the  Jury,  and  that  the 
same  is  in  no  sense  excessive,  the  Judgment 
of  the  lower  court  is  affirmed. 

Affirmed. 


SAN  ANTONIO  &  A.  P.  RT.  CX).  v.  TUCKER. 

(Court  of  Civil  Appeals  of  Texas.     Austin. 
March  26,  1913.     On  Motion  for  Re- 
hearing, May   14,   1913.) 

On  Motion  for  Rehearing. 

1.  Afpkai.  and  Erbob  (§  743*)— Assignments 
OF  Ebbob— Refebence  to  Motion  fob  New 
Tbial. 

Since  objections  to  charges  given  and  re- 
fused need  not  be  set  up  in  the  motion  for 
new  trial,  assignments  of  error  alleging  error 
in  the  charges  need  not  refer  to  the  motion 
for  new  trial  as  required  by  rule  25  (142  S.  W. 
lU). 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  2999,  3011;  Dec.  Dig.  § 
743.*] 

2.  Appeai,  and  Ebbob  ({  882*)— Estopfei.  to 
AixEOE  Ebbob. 

Where  a  charge  on  contributory  negligence 
is  in  the  exact  language  of  defendant  a  plea 
of  contributory  negligence,  defendant  may  not 
complain. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  3591-3610;  Dec.  Dig.  { 
882;*   Pleading,  Cent  Dig.  {  1145%.] 

3.  Appeal  and  Errob  ({  216*)— Objections 
— iNSTBOcnoNs— Requests. 

If  a  charge  is  correct  as  far  as  it  goes, 
appellant  may  not  complain  where  he  does  not 
request  a  further  instruction. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  i  216;*  Trial,  Cent  Dig.  {§ 
627-641.] 

4.  Tbial  (I  194*)— iNSTBUonoNS— Weioht  of 
Evidence. 

A  charge  that  the  issues  raised  by  these 
charges  constituted  contributory  negligence 
was  on  the  weight  of  the  evidence. 

[E!d.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  H  413,  4.<18,  439-441,  446-454,  456-466; 
Dec.  Dig.  f  194;*  NegUgence.  Cent  Dig.  t 
360.] 

5.  Appeai.  and  Ebbob  (f  1068*)— Habioxss 
ElRROR — Instructions. 

Where  several  specific  acts  of  negligence 
are  relied  upon  for  recovery,  and  the  evidence 
is  sufficient  to  warrant  a  finding  npon  any  two 
or  more  of  them,  it  is  harmless  error  for  the 
court  to  refuse  an  instruction  directing  a  find- 
ing in  favor  of  defendant  on  one  alone,  where 
there  is  a  general  verdict  in  behalf  of  plain- 
tiff. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  if  4225-4228,  4230 ;  Dec  Dig. 
f  1068;*  Trial,  Cent  Dig.  g  625.] 

e.  Evidence  (t  210*) -Admissions  — CoM- 
FBOMisE  and  Settlement  —  Accident  In- 

SUBANCE. 

In  an  action  for  injuries  to  a  servant,  de- 
fendant may  not  show  a  settlement  the  result 
of  a  compromise,  by  plaintiff  with  an  insur- 
ance company  on  an  accident  policy. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  H  760,  761;   Dec  Dig.  g  219.*] 


Appeal  from  District  Ooart,  Mllam  Coun- 
ty;  J.  C.  Scott  Judge. 

Action  by  J.  ES.  Tuclcer  against  the  San 
Antonio  &  Aransas  Pass  Railway  Company. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

R.  J.  Boyle,  of  San  Antonio,  and  Hender- 
son, Kidd  &  Gillis,  of  Cameron,  for  appel- 
lant J.'R.  Norton  and  James  Routledge, 
both  of  San  Antonio,  and  W.  A.  Morrison, 
of  Cameron,  for  appellee. 

RICH,  J.  This  suit  was  brought  to  recov- 
er damages  for  personal  Injuries  alleged  to 
have  been  sustained  by  appellee  while  in 
the  employ  of  appellant,  resulting  from  a 
collision  between  appellant's  freight  train, 
and  a  hand  car  upon  which  he  was  engaged 
at  work,  charging  various  acts  of  negligence 
which  brought  about  the  collision.  Defend- 
ant, after  Interposing  a  general  demurrer 
and  a  general  denial,  answered,  in  substance, 
that  the  plaintiff's  injuries  were  the  result  of 
his  own  negligent,  rash,  and  reckless  con- 
duct, and  that  he  bad  ample  time  to  have 
avoided  the  Injuries  to  himself,  If  he  had 
obeyed  the  orders  of  his  foreman  to  leave 
the  hand  car  and  go  to  a  place  of  safety. 
There  was  a  Jury  trial,  resulting  in  a  ver- 
dict and  judgment  for  appellee,  from  which 
this  appeal  Is  prosecuted.  There  are  seven 
assignments  of  error,  all  of  whicli,  except 
one,  complain  of  certain  paragraphs  of  the 
court's  charge,  and  the  refusal  to  give  cer- 
tain special  charges  requested  by  appellant 
None  of  said  assignments  refer  to  the  motion 
for  new  trial,  or  that  part  thereof  complain- 
ing of  the  matters  involved  therein,  as  re- 
quired by  rule  25  for  the  government  of  this 
court  adopted  by  the  Supreme  Court  January 
24,  1912.  This  omission  has  been  called  to 
our  attention  by  appellee,  who  Insists  that 
the  assignments  should  not  be  considered  by 
us,  and  the  case  affirmed  without  reference 
to  its  merits ;  his  objection  being  based  on  a 
noncompliance  with  rules  24  and  25  for  the 
government  of  this  court  (142  S.  W.  xll). 

The  case  was  tried  on  the  24th  day  of 
April,  1912;  the  amended  motion  for  new 
trial  and  the  assignments  of  error  were  filed, 
respectively,  on  the  27th  of  May  and  the 
26th  of  July,  1912.  These  rules  wer§  adopted 
on  the  24th  of  January,  1912,  and  were  of- 
ficially published  in  142  S.  W.  vll,  which  was 
Issued  and  went  Into  the  hands  of  the  pro- 
fession about  the  middle  of  April  of  said 
year. 

In  the  case  of  Davidson  ▼.  Patton,  149  S. 
W.  757,  and  St  Louis  S.  W.  Ry.  Co.  v.  Led- 
better,  153  S.  W.  646,  as  well  as  the  case  of 
Tlnsley  v.  Bottom,  decided  by  this  court 
March  19th,  not  yet  published,  it  was  held 
that  a  failure  to  comply  with  said  rules, 
where  objection  is  made  by  the  opposite  side, 
required  the  court  to  hold  said  assignments 
as  waived   and   disregard   same;    except  In 


•For  otiiar  cases  sm  sam*  topic  and  section  NUMBBR  In  Dec.  Dig.  *  Am.  Dig.  Key-No.  Series-  ft  Rep'r  Indczas 


Digitized  by 


Google 


176 


IBT  SOUTHWBSTBHN  BEFORTEB 


(Tex. 


the  last  case  referred  to,  where  the  assign- 
ment was  considered,  because  It  appeared 
that  the  case  was  tried  and  the  appeal  pre- 
pared BO  soon  after  the  promulgation  of  said 
rules  as  to  warrant  the  belief  that  they  had 
not  come  to  the  knowledge  of  counseL  See, 
also,  Sargent  et  al.  t.  Barnes,  159  S.  W.  366, 
this  day  decided  by  this  court,  wherein  the 
question  involved  Is  fully  discussed  and  a 
like  ruling  made. 

However,  it  was  urged  by  counsel  for  ap- 
pellant at  the  hearing  that  paragraphs  9  and 
10  of  the  court's  main  charge,  upon  which 
are  predicated  assignments  Nos.  1  and  2, 
constituted  fundamental  error.  We  have 
carefully  examined  same  and  disagree  with 
counsel  in  this  respect. 

Believing  that  the  rules  of  the  court  should 
be  observed,  and  that  a  noncompliance  there- 
with (especially  when  Insisted  upon  by  op- 
posing counsel)  is  sufficient  ground  for  dis- 
regarding the  assignments,  we  conclude  that 
in  the  instant  case  the  assignments  should 
be  regarded  as  waived,  and  the  judgment  of 
the  court  below  affirmed,  and  It  is  so  ordered. 

Affirmed. 

On  Motion  for  Rehearing. 

[1]  This  case  was  heretofore  affirmed  with- 
out reference  to  the  merits,  on  the  ground 
that  appellant's  brief  did  not  conform  to  the 
rules  in  that  the  assignments  of  error  did 
not  refer  to  that  part  of  the  motion  for  new 
trial  wherein  the  error  was  complained  of. 
This  ruling  has  been  challenged  by  counsel 
for  appellant  in  their  motion  for  rehearing, 
since  which  time  Chief  Justice  Brown,  in 
M.,  K.  &  T.  Ry.  Co.  V.  Beaseley,  165  S.  W. 
187,  has  construed  the  recent  rule  with  ref- 
erence to  this  question,  holding  that  it  was 
not  necessary  that  objections  to  charges  giv- 
en and  refused  should  be  set  up  in  the  mo- 
tion for  a  new  trial. 

Under  the  authority  of  that  case,  we  re- 
cede from  our  former  holding,  and  will  now 
take  up  and  discuss  the  questions  presented 
by  appellant  In  Its  brief. 

[2,  3]  By  its  first  and  second  assignments 
appellant  insists  that  the  court  erred  in  the 
ninth  and  tenth  paragraphs  of  Its  main 
charge  to  the  jury,  in  this,  that  said  para- 
graphs, in  efFect,  instructed  the  Jury  that 
plaintifTs  failure  to  obey  the  order  of  the 
foreman  and  leave  the  hand  car  would  not 
be  contributory  negligence,  unless  his  con- 
duct in  so  falling  and  refusing  was  rash  and 
reckless.  These  charges  are  not  open  to 
this  objection;  besides,  as  far  as  they  went, 
they  were  unquestionably  the  law  of  the 
casa  They  were  likewise  in  the  exact  lan- 
guage of  defendant's  plea  of  contributory 
negligence;  and,  certainly,  it  cannot  Insist 
that  the  court  erred  in  giving  the  charge  in 
accordance  with  its  own  line  of  defense. 
Being  correct  as  far  as  they  went,  If  appel- 
lant desired  an  additional  charge  it  should 
have  requested  it 


[4,  B]  The  court  properly  refused  to  give 
special  charges  Nos.  4,  6,  and  6,  forming  the 
basis  of  its  third,  fourth,  and  fifth  assign- 
ments of  error,  for  the  reason  that  they  are 
upon  the  weight  of  evidence  In  that  the  Jury 
are  told  that  the  issues  raised  by  these  charg- 
es constituted  contributory  negligence ;  where- 
as, the  issue  of  contributory  negligence  vel 
non  presented  by  them  should  have  been 
submitted  to  the  Jury  for  a  finding  thereon. 
Where  several  special  acts  of  negligence  are 
relied  upon  for  recovery,  as  in  the  present 
case,  and  the  evidence  is  suffldoit  to  war- 
rant a  finding  upon  any  two  or  more  of  them, 
it  is  harmless  error  for  the  court  to  refuse 
an  instruction  directing  a  finding  in  favor 
of  defendant  on  one  alone,  where  there  Is  a 
general  verdict  in  behalf  of  plaintiff;  for 
which  reason  the  court  properly  refused  to 
give  appellant's   special   instruction   No.   7. 

[6]  At  the  time  of  his  injury,  plaintiff  bad 
an  accident  policy  in  the  Continental  Casual- 
ty Company.  Appellant  offered  to  show  a 
setilement  by  plaintiff  with  said  company, 
indemnifying  him  for  time  lost  by  reason  of 
the  injuries  inflicted  upon  him  in  this  colli- 
sion. Upon  objection  this  evidence  was  ex- 
cluded, for  the  reason  that  it  clearly  appears 
from  the  biU  of  exception  that  such  settle- 
ment was  made  in  compromise  of  plalntUTs 
claim,  and  therefore  could  not  be  put  in  evi- 
dence against  him  over  his  objection. 

Finding  no  error  in  the  proceedings  of  the 
trial  court,  the  motion  for  rehearing  is  over- 
ruled. 

Motion  overmled. 


FULLER  T.  PBUITT  ft  BIGG& 

(Court  of  Civil  Appeals  of  Texas.    Texarkana. 
May  15,  19ia) 

Skt-Ow  ahd  CounxxBOLAiH  (|  86*)— Uhuq- 

tnDATKD  DaKAOES. 

Under  Rev.  St.  1895.  arts.  754,  755,  pro- 
viding that  if  the  plaintiff's  cause  of  action  be 
a  claim  for  unliquidated  damages  the  defendant 
cannot  set  off  any  debt  due  him,  and  if  the 
suit  be  founded  on  a  certain  demand  the  de- 
fendant cannot  set  off  unliquidated  damages, 
but  that  defendant  may  plead  any  counterclaim 
founded  on  a  cause  of  action  arising  out  of 
plaintiff's  cause  of  action,  a  defendant,  in  an 
action  for  the  price  of  lumber,  cannot  plead 
as  a  set-off  damages  arising  out  of  plaintiff's 
breach  of  another  contract  to  deliver  other 
lumber  than  that  upon  which  suit  was  brought. 

[Ed.  Note.— For  other  cases,  see  Set-OS  and 
Counterclaim,  Dec.  Dig.  {  35.*] 

Appeal  from  Panola  County  Court;  W.  R. 
Anderson,  Judge. 

Action  by  Pmitt  ft  Biggs  against  S.  J. 
JfiUler.  From  a  Judgment  for  plaintiffs,  de- 
fendant appeala    Affirmed. 

H.  N.  Nelson  and  Frank  Lawson,  both  of 
Carthage,  for  appellant.  Brooke  ft  Wool- 
worth,  of  Carthage,  for  appellees. 
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UOJDGES,  J.  The  appellees  sued  the  appel- 
lant In  the  .county  coprt  of  Panola  county  to 
recover  an  Indebtedness  of  $536.92,  the  value 
of  two  car  loads  of  lumber  which  it  is  alleged 
they  sold  to  the  appellant.  Appellant  an- 
swered by  a  general  denial,  and  also  recon- 
vened for  damages  in  the  snm  of  $900.30, 
claimed  as  the  result  of  the  breach  of  a 
contract  by  the  appellees.  The  evidence 
showed  that  in  June,  1906,  the  appellees  sold 
the  appellant  one  car  load  of  lumber,  and 
that  $162.25  of  the  purchase  price  was  stiU 
due  and  unpaid  at  the  time  of  this  snlt;  that 
in  November  following  they  sold  him  an- 
other car  load  of  lumber  for  $368.67,  all 
of  which  was  unpaid.  It  must  be  conceded, 
however,  that  from  these  items  there  should 
be  deducted  the  snm  of  $25.61  for  inferior 
lumber  in  one  car  and  shortage  in  the  other, 
leaving  a  net  balance  of  $511.31  still  unpaid. 

The  only  defense  Interposed  to  these  items 
consists  of  the  damages  claimed  in  the  plea 
in  reconvention.  It  is  alleged  by  the  appel- 
lant, and  shown  by  the  evidence,  that  in 
August,  1906,  after  the  shipment  of  the  first 
car  above  mentioned,  he  and  the  appellees  en- 
tered into  a  contract  by  which  the  latter  sold 
him  all  of  the  lumber  upon  their  millyard  in 
Panola  county,  estimated  at  476,000  feet,  at 
an  agreed  price  of  $11.60  per  M.  There  Is 
some  dispute  about  the  exact  terms  of  that 
agreement  According  to  the  testimony  of- 
fered by  the  appellees,  they  were  to  ship 
this  lumber  to  the  appellant  at  Marlow,  Okl., 
only  In  the  event  they  could  get  cars  for  that 
pnrpose;  while  the  appellant  testified  that 
no  such  condition  entered  into  their  contract. 
Tbe  proof  shows  that  the  appellees  failed  to 
ship  the  lumber  to  the  appellant,  but  sold  it 
to  other  parties,  claiming  that  they  were 
onable  to  procure  the  necessary  cars.  The 
price  of  lumber  during  that  season  advanced, 
and  the  appellant  claims  he  was  damaged  to 
the  extent  of  tliat  advance. 

The  principal  issue  In  the  case  is  whether 
the  appellant  was  entitled  to  the  damage 
claimed  as  an  offset  against  his  debt  to  the 
appellees.  This  was  objected  to  by  tbe  ap- 
pellees upon  the  ground  that  the  damages 
claimed  constituted  an  nnliquidated  demand 
and  could  not  be  set  off  against  one  that  was 
cerUin.  See  Kev.  St.  1895,  arts.  754,  755. 
According  to  the  testimony  of  Biggs,  who 
testified  for  the  appellees,  neither  of  these 
cars  was  sold  and  delivered  as  a  part  compli- 
ance with  their  contract  for  the  sale  of  the 
475,000  feet  There  is  no  dispute  about  the 
fact  that  the  first  was  not  because  It  was 
delivered  before  the  contract  was  made. 
There  is  an  intimation  on  the  part  of  Fuller, 
the  appellant  that  the  last  car  was  shipped 
in  part  performance  of  that  contract;  but 
we  think  the  testimony  clearly  establishes 
the  fact  that  this  car  was  bought  upon  a  sep- 
arate order.  Biggs  testified,  and  he  is  not 
dispnted  by  BWler,  that  in  November  of  that 


year  they  were  requested  by  Fuller  to  pur- 
chase this  particular  lot  of  lumber  and  ship 
It  to  him  at  Marlow,  Okl. ;  that  they  did  buy 
and  ship  this  car  upon  that  special  order. 
If  that  be  true,  damages  arising  from  the 
breach  of  another  and  different  contract 
could  not  be  set  off  against  the  demand  for 
the  purchase  price.  The  trial  court  however, 
submitted  to  the  Jury  the  question  of  wheth- 
er or  not  the  shipment  of  this  car  of  lumber 
was  in  part  performance,  of  the  contract  of 
sale  of  the  475,000  feet  of  lumber,  and  au- 
thorized the  consideration  of  this  counter- 
claim as  a  defense  in  the  event  they  found 
that  it  was  In  part  performance  of  that 
contract  The  verdict  for  the  plaintiffs  in 
the  suit  determined  that  issue  in  their  favor. 

There  are  a  number  of  assignments  of 
error  complaining  of  tbe  charge  given  by  the 
court  and  of  the  refusal  of  special  charges 
requested  by  the  appellant  It  Is  not  neces- 
sary to  discuss  these  In  detail.  After  reform- 
ing the  Judgment  and  deducting  the  amount 
of  $25.61  there  is  left  no  other  error  of 
which  the  appellant  can  complain. 

The  Judgment  is  accordingly  so  reformed 
and  affirmed.  Tbe  costs  of  this  appeal  wlU 
be  taxed  against  the  appellees. 


BECKWITH  «t  aL  ▼.  POWERS. 

(Court  of  Civil  Appeals  of  Texas.    El  Pasa 

April   17,   1913.     Rehearing  Denied 

May  22,  1913.) 

1.  Yknuk  ({  82*)— Plea  or  Pbithjeob— Smr- 

FICIENCT. 

Rev.  Civ.  St  1911,  art  1903,  provides  that 
a  plea  of  privilege  to  oe  sued  in  the  comity  of 
one's  residence  iriiall  be  sufficient  if  in  writing 
and  sworn  to,  and  stating  that  tbe  party  claim- 
ing such  privilege  was  not  at  tbe  institution  of 
suit  or  the  time  of  service  or  the  filing  of  tbe 
plea,  a  resident  of  tbe  county  in  which  the 
suit  was  instituted,  and  that  none  of  the  ex- 
ceptions to  exclusive  venue  in  the  county  of 
one's  residence  mentioned  in  article  1830  ex- 
ist in  said  cause.  Held,  that  a  plea  of  privilege 
need  not  specifically  negative  all  of  the  excep- 
tions in  article  1830,  as  that  defendant  was  a 
married  woman,  transient  person,  etc. 

[Ed.  Note. — For  other  cases,  see  Venue,  Cent 
Dig.  H  47-50;   Dec.  Dig.  {  32.*] 

2.  Venux    (I  32»)  —  Plea  or  Pbivileoe  — 

AMENDMENT. 

A  plea  of  privilege  to  be  sued  in  the  coun- 
ty of  defendant's  residence  may  be  amended. 

[Ed.  Note. — For  other  cases,  see  Venae,  Cent 
Dig.  i§  47-60;    l)ec.  Dig.  {  32.»] 

3.  Abatement  anh  Rbvivai,  (|  84*)— Obdkb 
or  PutAniNO — PxxA  or  Pbivileoe— Ameno- 

KENT. 

The  filing  of  an  amended  plea  of  privilege 
related  back  to  the  original  plea,  so  that  the 
fact  that  an  answer  to  the  merits  was  filed  be- 
tween the  filing  of  the  original  and  amended 
plea  of  privilege  was  immaterial. 

[Ed.  Note. — For  other  cases,  see  Abatement 
and  Revival,  Cent  Dig.  {$  166,  176,  607-510; 
Dec.  Dig.  f  84.*] 
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4.  Appeax  akd  Erkob  (I  1013*)  —  Habicless 
Ebrob. 

Any  error  in  striking  a  plea  of  privilege 
by  one  of  the  defendants  to  be  sued  in  an- 
other county  was  harmless,  where  all  the  de- 
fendants were  jointly  liable  and  were  sued 
jointly,  and  the  jury  found  that  the  appealing 
defendant  was  liable. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  $§  4115-4121;  Dec  Dig.  { 
1043.»] 

5.  Fbaud  (I  69*)— Dauaoes— Measubi. 

The  measure  of  damages  for  fraud  in  the 
sale  of  personalty,  such  as  corporate  stock, 
by  misrepresenting  the  value  of  the  corporate 
properties,  etc.,  is  the  difference  between  the 
value  of  the  property  received  and  the  amount 
paid  therefor,  plus  any  sums  legitimately  ex^ 
pended  as  a  result  of  the  fraudulent  repre- 
sentations. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  ii  60-62,  64;   Dec.  Dig.  {  59.»] 

6.  Fbaud  ({  50*)— Meascbe  op  Daxaoes. 

Defendant  stated  to  plaintiff  that  the  ac- 
tual value  of  the  stock  of  a  corporation,  as 
represented  by  its  available  assets,  after  de- 
ducting all  liabilities,  was  $10,000,  which  was 
gar  value,  but  it  appeared  that  the  corporate 
abilities  exceeded  its  assets,  and  plaintiff  was 
compelled  to  pay  its  debts,  amounting  to  sev- 
eral thousand  dollars,  in  order  to  protect  the 
assets.  Held,  that  plaintiff's  measure  of  dam- 
ages was  the  difference  between  the  amount 
paid  for  the  stock  and  its  value,  plus  such 
amounts  as  plaintiff  was  required  to  pay  to 
diseharge  the  corporate  debts  in  order  to  pro- 
tect the  assets. 

[Ed.  Note.— For  other  cases,  see  Fraud, 
Cent.  Dig.  IS  60-62,  64;  Dec.  Dig.  {  59.*] 

7.  Appeal  and  Ebbob   (8   1066*)— Habmless 
Erbor— Instructions  on  Dauaoes. 

Error  in  charging,  in  an  action  for  dam- 
ages for  fraudulent  representations  as  to  the 
value  of  corporate  stock  purchased,  that  the 
jury  should  allow  plaintiff  the  difference  .be- 
tween the  value  of  what  $10,000  worth  of  stock 
would  have  been,  if  the  statements  as  to  its 
value  hod  been  true,  and  its  actual  value,  was 
not  harmless,  though  the  evidence  showed  the 
value  of  the  stock  as  represented  to  be  $10,- 
000,  its  par  value,  which  was  the  amount  paid, 
where  the  evidence  also  showed  that  the  good 
vnU  of  the  business  had  substantial  value. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  4220;  Dec.  Dig.  i  1006.*] 

8.  Trial  (J  240*)— Instructions— Uequesis— 
Aboumentative  Instbuctions. 

An  argumentative  charge  requested  was 
properly  refused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i  561;    Dec.  Dig.  S  240.*] 

9.  Trial  (j  260*)— Instructions— Requesfs— 
Ceaboes  Albeadt  Given. 

A  requested  charge,  the  substance  of 
which,  so  far  as  proper,  was  contained  in 
charges  given,  was  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
IMij.  {  561 ;   Dec.  Dig.  {  260.*] 

10.  Appeal  and  Erbob  (§  1173*)— Rbvebsal 
—Reversal  in  Past. 

A  reversal  as  to  two  of  the  defendants, 
jointly  sued  and  jointly  liable,  would  work  a 
reversal  as  to  all  of  the  defendants  and  a  va- 
cation of  the  entire  judgment  against  them. 

(Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  4562-4572,  465(5;  Dec. 
Dig,  i  1173.*] 

Appeal  from  District  Court,  El  Paso  Coun- 
ty;   A.  M.  Walthall,  Judge. 


Action  by  W.  B.  Powers  against  J.  W. 
Beckwlth  and  others.  From  a  judgment  for 
plaintiff,  defendants  appeal.  Reversed  and 
remanded. 

McBroom  St.  Scott  and  Jones  ft  Jones,  all 
of  ES  Paso,  and  Fisher,  Sears  &  Campbell, 
of  Houston,  for  appellants.  Patterson,  Buck- 
ler &  Woodson,  of  EI  Paso,  for  appellee. 

HIGOINS,  X  This  was  a  suit  by  appel- 
lee against  J.  W.  Beck  with,  a  resident  of  El 
Paso  county,  and  J.  E.  Bishop  and  J.  El  Er- 
vine,  residents  of  Harris  county,  brought  in 
the  county  of  the  residence  of  the  defendant 
Beckwlth.  Plaintiff  In  his  petition  averred 
that  prior  to  and  during  April,  1910,  the  El 
Paso  Grain  Company  was  a  corporation ;  that 
the  three  defendants  owned  all  of  the  stock 
of  said  corporation  atid  were  the  only  direc- 
tors thereof;  that  prior  to  the  20th  day  of 
April,  1910,  the  defendant  Beckwlth,  acting 
for  himself  and  as  agent  for  the  defendants 
Bishop  and  Ervlne,  had  been  negotiating 
with  plaintiff  for  the  sale  to  plaintiff  of  all 
the  capital  stock  of  said  corporation;  that 
defendant  Beckwlth  was  authorized  by  said 
Bishop  and  Ek'vine  to  act  as  their  agent  In 
selling  said  stock,  and  was  held  out  by  them 
as  their  agent  for  that  purpose;  that  during 
the  negotiations  between  said  Beckwlth  and 
plaintiff  the  said  Beckwlth,  acting  for  him- 
self and  as  agent  for  Bishop  and  Ervlne. 
furnished  plaintiff  a  statement  of  the  con- 
dition of  the  business  affairs  of  said  corpo- 
ration, said  statement  having  t>een  furnished 
for  the  purpose  of  Inducing  the  plaintiff  to 
buy  the  stock  in  said  corporation  of  said 
Beckwlth,  Bishop,  and  Ervlne;  that  said 
Beckwlth  represented  to  plaintiff  that  said 
statement  showed  the  true  condition  of  the 
business  affairs  of  said  corporation;  that 
said  Beckwlth  also  represented  to  the  plain- 
tiff that  the  books  of  said  corporation  showed 
the  true  condition  of  said  corporation;  that 
said  statement  purported  to  be  a  true  state- 
ment taken  from  the  books  of  said  corpora- 
tion; that  plaintiff  examined  said  statement 
so  furnished  him  by  said  Beckwlth  and  be- 
lieved that  said  statement  and  the  books  of 
said  corporation  showed  the  true  condition 
of  said  corporation ;  that,  believing  said  rep- 
resentations of  said  Beckwlth,  be  (plaintiff) 
during  the  month  of  April,  1910,  agreed  to 
buy  the  $10,000  capital  stock  of  said  corpo- 
ration, and  to  pay  par  value  thereof;  that 
the  plaintiff  did,  in  fact,  during  the  month  of 
April,  1910,  acting  upon  said  statement  and 
believing  same  to  show  the  true  financial 
condition  of  the  said  corporation,  buys  $10,- 
000  of  the  capital  stock  of  the  said  corpora- 
tion, that  being  the  stock  of  the  said  Beck- 
wlth, Bishop,  and  E>vine  therein,  and  paid 
$10,000  therefor ;  that  said  stock  was  bought 
by  plaintiff  from  said  Beckwlth,  who  was 
selling  his  own  stock  and  also  was  selling 
the    stock    of   said    Bishop    and    Ervlne    as 


*For  other  caaw  see  same  topic  and  taction  NUMBER  is  Dec.  Dls.  &  Am.  Dig.  Key-No.  Series  ft  Bep'r  Indexes 


Digitized  by 


Google 


Tex.) 


BECKWITH  V.  POWEBS 


179 


their  agent;  that  thereafter,  and  after  the 
plaintiff  had  bought  all  of  said  stock  from 
the  said  Beckwlth,  who  had  been  acting  for 
himself  and  as  the  agent  for  Bishop  and  Er- 
rlne,  the  said  Bishop  came  to  El  Paso  and 
agreed  for  himself  and  for  EhTlne  to  sell 
tbelr  part  of  said  stock  to  plaintiff  at  the 
par  value  thereof,  and  that  the  said  Bishop 
and  Ervlne  thereby  ratified  and  confirmed 
the  sale  so  made  by  said  Beckwlth;  that 
said  statement  so  furnished  to  plaintiff  was 
false,  wrongful,  and  fraudulent,  and  known 
by  all  of  said  defendants  to  be  so ;  that  said 
statement  was  made  and  furnished  to  plain- 
tiff for  the  purpose  of  Inducing  him  to  buy 
said  stock  at  more  than  its  value  and  bad 
that  effect ;  that  plaintiff  believed  said  state- 
juent  of  the  condition  of  said  corporation  to 
t>e  true,  and  buying  said  stock  acted  upon 
that  belief;  that  be  would  not  have  bought 
said  stock  had  be  known  the  true  condition 
of  said  corporation ;  that  said  statement  was 
not  true  but  was  false,  and  that  in  fact 
said  corporation  had  less  assets  than  said 
statement  showed  and  more  liabilities  than 
said  statement  showed;  that  in  truth  said 
corporation  was  worthless,  and  that  said 
corporate  stock  was  actually  worthless. 

On  September  2,  1911,  Bishop  and  Ervlne 
filed  a  plea  to  the  jurisdiction  of  the  court 
over  tbdr  persons  and  claimed  their  privi- 
lege of  being  sued  In  Harris  county,  and 
thereafter,  on  September  4,  1911,  they  filed 
tbelr  original  answer,  consisting  of  excep- 
tions and  a  general  denial,  stating  in  same 
that  they  did  not  waive  their  said  plea  of 
privilege  but  Insisted  upon  the  same  and  an- 
swered subject  thereto.  On  February  12, 
1912,  said  defendants  Bishop  and  Ervlne,  by 
leave  of  court,  filed  their  first  amended  plea 
to  the  Jurisdiction  of  said  court  over  their 
persons  in  lieu  of  their  original  plea  filed 
September  2,  191L  On  February  15,  1912, 
the  court  sustained  certain  exceptions  to  the 
amended  plea  of  privilege  and  held  that  the 
same  was  not  filed  in  due  order  of  pleading 
and  struck  oat  the  plea  and  held  same  for 
naught.  It  seems  to  be  contended  that  the 
amended  plea  of  privilege  was  Insutiicient 
because  it  did  not  deny  that  Beckwlth  was 
a  proper  defendant,  and  did  not  allege  a 
fraudulent  joinder  for  the  purpose  of  con- 
ferring Jurisdiction  upon  the  district  court  of 
£1  Paso  county  over  the  persons  of  Bishop 
and  Ervina 

[1]  The  amended  plea  of  privilege  is  quite 
lengthy  and  undertakes  to  specifically  nega- 
tive all  of  the  exceptions  contained  in  article 
1830  of  the  Revised  Statutes  of  1911  to 
the  general  rule  requiring  parties  to  be  sued 
to  the  county  of  their  domicile.  These  al- 
legations were  all  quite  unnecessary  In  view 
of  article  1903  with  relation  to  the  sufficien- 
cy of  such  a  plea.  The  amended  plea  con- 
tains a  general  allegation  in  compliance  with 
the  provisions  of  the  article  last  cited,  and 
the  plea  was  therefore  sufficient,  and  the 
court    erred    la  sustaining   the   exceptions 


thereto.  The  court  likewise  erred  In  holding 
that  the  same  was  not  filed  in  due  order  of 
pleading,  and  that  the  plea  of  privilege  was 
therefore  waived. 

[2]  The  original  plea  of  privilege  was  filed 
in  due  order,  and  we  know  of  no  reason 
why  the  same  should  not  be  held  to  be 
amendable,  and  It  has  been  so  held.  Bail- 
way  Co.  V.  Bamett,  57  S.  W.  600 ;  lindheim 
V.  Davis,  2  Willson,  Civ.  Cas.  Ct  App.  | 
108. 

[3]  The  filing  of  the  amended  plea  related 
back  to  and  superseded  the  original  plea 
and  was  therefore  filed  .in  due  order  of 
pleading.  The  fact  that  an  answer  to  the 
merits  had  been  filed  between  the  date  of 
filing  the  original  plea  and  the  amended 
plea  does  not  affect  the  question,  since  the 
answer  to  the  merits  was  filed  subject  to 
the  plea  of  privilege,  and,  as  we  have 
seen,  the  amended  plea  related  back  and 
superseded  the  original  plea  as  of  the  date 
the  latter  was  filed. 

[4]  The  error,  however,  is  not  reversible, 
since  Beckwlth  was  sued  Jointly  with  Bishop 
and  E}rvlne;  and  If  Beckwlth  represented 
Bishop  and  Ervlne  in  the  sale  of  their  stock 
as  their  agent  and  made  the  false  and  fraud- 
ulent representations  In  their  behalf,  as  al- 
leged, then  there  was  a  joint  liability  upon 
the  part  of  all  of  the  defendants,  and  upon 
the  trial  of  this  issue  before  a  jury  it  was 
resolved  against  appellant  No  harm  could 
therefore  have  resulted  from  the  court's  ac- 
tion in  striking  out  the  plea  of  privilege. 

Upon  trial  the  court  charged  the  Jury  that, 
if  they  found  for  the  plaintiff,  they  would 
allow  him  the  difference  between  t&e  value 
of  what  the  |10,000  worth  of  stock  sold 
would  have  been  if  the  statement  made  of  its 
value  bad  been  true,  and  the  value  of  the 
stock  as  it  actually  was. 

[B]  Whatever  may  be  the  rule  in  other 
Jurisdictions,  and  regardless  of  certain  de- 
cisions of  the  Courts  of  Civil  Appeals  refer- 
red to  in  appellee's  brief,  it  Is  now  well 
settled  in  this  state  by  numerous  authori- 
ties that  the  measure  of  damage  for  fraud- 
ulent representations  in  such  cases  is  the 
difference  between  the  value  of  the  proper- 
ty received  and  the  amount  paid  therefor, 
plus  any  other  outlay  legitimately  attributa- 
ble to  or  resulting  from  the  fraudulent  rep- 
resentations. George  v.  Hesse,  100  Tex.  44, 
93  S.  W.  107,  8  L.  R.  A.  (N.  S.)  804,  123  Am. 
St.  Rep.  772,  15  Ann.  Cas.  450;  Pickens  v. 
Major,  139  S.  W.  1040 ;  Gordon  v.  Rhodes, 
117  S.  W.  1023;  Wimple  v.  Patterson,  117 
S.  W.  1034 ;  Connally  v.  Saunders,  142  S.  W. 
975;  Day  v.  Steverson,  145  S.  W.  1062; 
Tompkins  v.  Perry,  128  S.  W.  1164 ;  Simmons 
V.  Clark,  130  S.  W.  619;  Williams  v.  De- 
troit, etc.,  114  S.  W.  169;  Tompkins  v.  Per- 
ry, 128  S.  W.  1164 ;  Peek  v.  Derry,  37  Chan. 
Dlv.  541.  The  rule,  as  we  have  stated  it, 
is  clearly  stated  and  recognized  by  the  au- 
thorities quoted  above,  and  it  is  not  for  this 
court  to  question  Its  correctness  or  to  evade 
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Its  provisions  by  refined  distinctions,  and  we 
therefore  bold  It  applicable  In  tbls  case. 

It  appears  from  tbe  eridence  tbat,  accord- 
ing to  a  statement  rendered  to  appellee  by 
tbe  defendant  Beckwlth,  acting  for  blmself 
and  for  bis  codefendants,  tbe  actual  and  In- 
trinsic value  of  tbe  stock  of  tbe  El  Paso 
Grain  Comi>any,  as  represented  by  Its  avail- 
able assets,  after  deducting  all  liabilities,  was 
$10,000,  wblch  was  the  par  value  of  such 
stock.  As  a  matter  of  fact,  liowever,  it  de- 
veloped that  the  liabilities  of  the  corporation 
exceeded  its  assets,  and  that,  in  order  to  pro- 
tect the  assets  of  the  company,  appellee  was 
required  to  pay  debts  of  tbe  company  amount- 
ing to  several  thousand  dollars. 

It  Is  contended  by  appellants  tbat  under 
tbe  authority  of  George  v.  Hesse,  supra,  the 
correct  measure  of  damage  is  the  difference 
between  what  Powers  paid  for  the  stock  and 
Its  value.  A  literal  application  of  the  rule 
contended  for  by  appellants  would  preclude 
a  recovery  of  the  amounts  which  appellee 
bad  been  obliged  to  pay  out  to  creditors  of 
the  company  to  protect  its  assets.  Tbe  au- 
thority relied  upon  sustains  no  such  narrow 
and  restricted  view  of  tbe  correct  measure 
of  damages. 

[8]  Tbe  primary  and  fundamental  princi- 
ple recognized  in  tbe  case  cited  is  that  the 
defrauding  party  was  bound  to  make  good 
the  loss  actually  sustained,  which  would  in- 
clude moneys  paid  out  and  any  other  outlay 
legitimately  attributable  to  the  fraudulent 
conduct  Applying  this  principle  to  tbe  case 
at  bar,  tbe  correct  measure  of  damage  Is  tbe 
difference  between  tbe  amount  paid  by  appel- 
lee to  appellants  for  the  stock  and  the  value 
of  tbe  stock,  plus  such  amounts  as  appellee 
may  have  been  required  to  pay  out  In  settle- 
ment of  debts  of  tbe  corporation  In  order  to 
protect  Its  assets.  Any  other  rule  of  dam- 
age would  not  compensate  appellee  for  the 
loss  actually  sustained. 

[/]  It  Is  contended  by  appellee  tbat,  while 
the  measure  of  damage  given  by  tbe  court 
in  tbls  case  may  be  incorrect,  yet,  as  applied 
to  tbe  facts  In  the  case,  tbe  error  was  ab- 
stract and  has  no  practical  Importance.  It  Is 
argued  tbat  inasmuch  as  the  evidence  shows 
tbe  value  of  the  stock  as  represented  by  the 
statement  to  be  $10,000,  which  was  Its  par 
value,  and  Inasmuch  as  the  amount  paid  by 
appellee  was  $10,000,  plus  tbe  amounts  paid 
out  by  him,  therefore  tbe  jury  necessarily 
took  Into  consideration  the  same  relative 
amounts  In  determining  tbe  amount  of  tbe 
appellee's  damage.  This  contention,  how- 
ever, is  based  upon  tbe  premise  tbat  tbe 
stock  In  fact  was  of  no  value  and,  by  reason 
of  tbe  debts  of  the  company,  was  in  fact 
worth  less  than  nothing,  and  tbls  assumption 
as  to  tbe  value  of  the  stock  is  based  upon 
tbe  further  premise  that  the  only  Items  to  be 
considered  in  determining  the  value  of  the 
stock  were  tbe  assets  and  liabilities  shown 
in  tbe  statement  rendered  to  appellee,  upon 


tbe  faith  of  which  he  purchased.  This  prem- 
ise, however,  is  false,  because  it  appears 
from  the  evidence  that  the  El  Paso  Grain 
Company  bad  an  established  business  of  con- 
siderable magnitude  and  a  line  of  custom- 
ers, all  of  which,  while  intangible  In  its 
nature,  yet  bad  some  actual  and  intrinsic 
value,  wliicb  should  be  taken  into  considera- 
tion in  determining  the  value  of  the  stock. 
The  point  is  properly  raised  that  there  was 
no  evidence  before  tbe  Jury  by  which  they 
could  properly  determine  tbe  value  of  tbe 
stock  which  appellee  received,  and  we  must 
therefore  overrule  the  appellee's  contention 
that  the  error  in  the  charge  was  abstract  in 
Its  nature,  presenting  merely  an  academic 
question. 

[I,  I]  Special  charge  No.  6,  tbe  refusal  of 
wblch  is  complained  of  under  tbe  ninth  as- 
signment, was  properly  refused  because  it 
was  argumentative  In  Its  nature,  and.  In  so 
far  as  proper,  Its  substance  was  contained 
In  charges  given  by  the  court 

Special  charge  No.  6  was  also  properly 
refused.  In  its  requested  form  it  was  cal- 
culated to  divert  tbe  minds  of  the  Jury  from 
the  controlling  issue  upon  which  tbe  UablUty 
of  Bishop  and  Ervlne  rested ;  i.  e.,  tbe  agen- 
cy relation  to  them  of  Beckwlth,  or  of  their 
rattflcation  of  his  fraudulent  action  inducing 
appellee  to  purchase  tbe  stock.  For  tbe 
reasons  indicated,  we  are  of  the  opinion  tbe 
special  charges  noted  were  properly  refused. 

[10]  Appellee  suggests  that  inasmuch  as 
the  appellant  Beckwlth  has  filed  no  brief 
in  the  cause,  the  Judgment  should  therefore 
be  aflDrmed  as  to  him.  There  can  be  but  one 
final  judgment  in  a  case,  and  a  reversal  as 
to  Bishop  and  Ervlne  carries  with  it  a  re- 
versal and  vacation  of  the  entire  Judgment 
rendered  by  the  lower  court.  Danner  v. 
Walker-Smith  Co.,  154  8.  W.  295,  and  cases 
there  cited. 

For  tbe  error  indicated,  the  cause  Is  re- 
versed and  remanded. 

Mckenzie,  J.,  did  not  sit  in  this  case. 


PETTY  «t  aL  T.  McREYNOLDS,  Tax   Col- 
lector. 

(Conrt  of  Civil  Appeals  of  Texas.    Galveston. 

April  16,  1913.    Reliearing  Denied 

May  15,  1913.) 

1.  Counties  (|  192*)—Vai.iditt  of  Taxh^— 
Abandonueni  of  Fubposb  Aftkb  Levied. 
An  election  held  for  that  purpose  having 
resulted  in  favor  of  the  issuance  of  bonds  by 
a  road  precinct  for  the  conBtruction  of  graveled 
and  macadam  roads,  tbe  county  commissioners* 
court  ordered  their  issuance  and  levied  a  tax 
for  the  purpose  of  paying  tbe  interest  and 
creating  a  sinking  fund,  and  directed  the  coun- 
ty assessor  to  assess  such  tax  for  the  year 
1911.  which  tax  was  duly  assessed.  Before 
the  time  for  the  collection  of  such  tax,  a  second 
election  was  held,  at  which  it  was  voted  to  is- 
sue bonds  for  the  construction  of  paved  roads, 
and  tbe  commissioners'  court  thereupon  order- 
ed the  issuance  of  such  bonds,  to  be  dated  Jan- 
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nary  1,  1912,  prorided  for  the  levy  of  a  tax 
for  the  parment  of  interest  and  the  creation. 
of  a  Binking  fund,  and  annulled  and  rescinded 
ita  order,  authorizing  the  first  issue  of  bonds, 
except  aa  to  the  levy  and  collection  of  the  tax, 
the  proceeds  of  which  it  ordered  transferred 
to  a  special  fund,  for  the  purpose  of  paying 
the  interest  and  creating  a  sinking  fund  for 
the  bonds  authorized  at  the  second  election. 
Held,  that  when  the  issuance  of  the  bonds  aa- 
thorized  at  the  first  election  was  abandoned 
the  levy  previously  made  for  their  payment  be- 
came invalid,  and  the  attempt  to  transfer  the 
tax,  when  collected,  to  a  fond  for  the  payment 
of  the  bonds  authorized  at  the  second  elec- 
tion was  unauthorized  and  void,  as  the  commis- 
sioners' court  could  not  have  levied  a  tax  for 
the  year  1911  for  the  payment  of  interest  and 
creation  of  a  sinking  fund  to  meet  bonds  not 
to  be  Issued  until  1912;  and  Revised  Civil 
Statutes  1895,  art.  859,  authorizing  the  com- 
missioners' court  to  transfer  money  from  one 
fund  to  another,  expressly  applies  only  to  mon- 
ey in  hand. 

[Ki.  Note. — For  other  cases,   see  Counties, 
Cent.  Dig.  |S  300-802;   Dec  Dig.  {  192.*] 

2.  Pleading  (|  210*)  —  Devubbebs  —  Requi- 
sites AND   SOFFICIENCT. 

In  an  action  to  restrain  the  collection  of 
*  tax  levied  for  the  purpose  of  meeting  bonds 
authorized  at  an  election,  on  the  ground  that 
such  issuance  had  been  abandoned,  and  that  the 
attempt  of  the  commissioners'  court  to  trans- 
fer such  tax  to  a  fund  for  the  purpose  of  pay- 
ing bonds  authorized  by  a  second  election  was 
▼md,  so-called  special  exceptions  to  the  peti- 
tion, because  it  affirmatively  appeared  there- 
from that  the  taxes  had  been  legally  levied  and 
assessed  and  were  due  and  owing,  because  it 
appeared  that  it  was  defendant's  lawful  duty 
to  collect  them,  because  it  appeared  that  they 
could  be  lawfully  collected  under  the  first  elec- 
tion and  the  order  of  the  commissioners'  court 
declaring  the  result  thereof,  and  making  a  valid 
tax  levy,  as  well  as  a  subsequent  order  reaf- 
firming and  ratifying  such  levy,  because  it  ai>- 
peared  that  the  tax  could  be  lawfully  collected 
under  the  second  election  and  the  proceedings 
and  orders  thereunder,  and  because,  if  the  or- 
der rescinding  the  order  authorizing  the  issu- 
ance of  the  first  bonds  and  transferring  the  tax 
was  valid,  the  tax  was  collectible,  and,  if  void, 
its  validity  under  the  first  election  was  not  af- 
fected thereby,  were  "speaking"  general  demur- 
rers, and  presented  no  question  not  raised  by 
the  general  demurrer. 

[Ed.   Note.— For   other  cases,   see  Pleading, 
Dec  Dig.  f  210.*] 

8.  Counties  (|  196*)  —  ENjoiNiNa  Coixbc- 

TION— liACHES. 

Where,  after  the  levy  of  a  tax,  the  pur- 
pose for  which  it  was  levied  was  abandoned, 
and  the  commissioners'  court,  without  author- 
ity, attempted  to  transfer  ttie  tax  to  a  fund 
for  another  purpose,  taxpayers  did  not  lose 
their  right  to  restrain  a  collection  of  the  tax 
by  delaying  soch  action  until  the  tax  collector 
attempted  or  threatened  to  enforce  such  col- 
lection. 

[Ed.   Note.— For  other  cases,  see  Counties, 
Cent  Dig.  I  308;   Dec  Dig.  |  196.*] 

4.  Counties  (S  196*)  —  Enjoining  Collec- 
tion—Pabiies. 

Where,  after  the  levy  of  a  tax,  the  purpose 
for  which  it  was  levied  was  abandoned,  and  the 
county  commissioners'  court  attempted  to  trans- 
fer the  tax  to  a  fund  for  another  purpose,  the 
county  judge  and  county  commissioners  were 
not  necessary  parties  to  a  suit  against  the  tax 
collector  to  restrain  the  collection  of  the  tax. 
(Bid.  Note.— For  other  cases,  see  Counties, 
Cent.  Dig.  i  308;   Dec.  Dig.  {  196.*] 


Appeal  from.  District  Court,  Anderson 
Count}' ;   B.  H.  Gardner,  Judge. 

Action  by  W.  R.  Petty  and  others  against 
J.  A.  McReynolds,  tax  collector.  From  a 
judgment  dismissing  the  suit  on  demurrer, 
plaintiffs  appeal.    Reversed  and  remanded. 

W.  R.  Petty,  of  Palestine,  for  appellants. 
W.  I.  Sims  and  N.  B.  Morris,  both  of  Pales- 
tine, for  appellee. 

PLEASANTS,  O.  J.  This  suit  was  brought 
by  appellants,  who  are  residents  and  tax- 
payers of  road  prednct  No.  1  of  Anderson 
coimty,  against  appellee,  who  is  tax  collector 
for  said  county,  to  restrain  the  collection 
of  a  tax  of  17  cents  on  the  $100  valuation  of 
property  in  said  prednct,  levied  by  the  com- 
missioners' court  of  said  county  to  create 
a  sinking  fund  and  pay  the  interest  on  a  pro- 
posed issue  of  road  bonds  for  said  prednct 

The  court  below  sustained  a  general  de- 
murrer and  various  spedal  exceptions  to 
plaintiffs'  petition,  and,  plaintiffs  declining 
to  amend,  their  suit  was  dismissed. 

[1]  The  petition  alleges,  in  substance,  that 
an  election  regularly  called  and  held  for  such 
purpose  on  June  24,  1011,  In  aald  prednct 
resulted  In  a  majority  in  favor  of  the  is- 
suance of  bonds  in  the  sum  of  $150,000  for 
the  purpose  of  constructing  graveled  and 
macadam  roads  in  said  prednct,  and  that  on 
August  IS,  1911,  the  commissloDers'  court  of 
said  county  canvassed  the  returns  of  said 
election  and  declared  the  result  to  be  In 
favor  of  the  issuance  of  said  bonds,  and  en- 
tered an  order  authorizing  thdr  Issuance  and 
levying  a  tax  of  17  cents  on  the  $100  valua- 
tion of  taxable  property  in  said  prednct,  for 
the  purpose  of  paying  the  interest  on  said 
bonds  and  creating  a  sinking  fund  for  their 
payment  at  maturity,  and  directing  the  coun- 
ty assessor  to  assess  said  tax  of  17  cents  for 
Uie  year  1911  against  each  $100  worth  of 
taxable  property  in  said  prednct;  that  in 
pursuance  of  said  order  the  oounty  assessor 
has  assessed  said  tax  and  placed  the  amount 
of  said  assessment  against  all  of  the  taxable 
property  of  said  prednct,  including  the  prop- 
erty of  plaintiffs,  upon  the  tax  rolls  of  said 
county;  that  said  tax  rolls  have  been  ap- 
proved and  accepted  by  the  commissioners' 
court  of  said  county  and  placed  in  the  hands 
of  defendant,  the  tax  coUedor  of  said  county, 
who  Is  now  demanding  from  plaintiffs  the 
amounts  so  assessed  against  them.  It  Is  then 
alleged  that  no  bonds  were  Issued  under  the 
provision  of  said  order  of  August  15,  1911, 
and  no  debt  has  been  Incurred  by  the  county 
in  pursuance  of  said  election  and  order,  but 
that  such  intention  of  the  commissioners' 
court  has  been  abandoned,  and  that  portion 
of  the  order  providing  for  the  issuance  of 
said  bonds  has  been  rescinded  by  said  court 

By  trial  amendment  the  fads  In  regard  to 
change  In  the  plans  of  the  commissioners' 
court  and  Its  abandonment  of  the  Intention 
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of  creating  a  debt  and  Issuing  bonds  under 
said  order  are  alleged,  as  follows: 

"That  the  county  commissioners'  court  of 
Anderson  county,  and  no  other  person  with 
authority  to  do  so,  has  or  have,  ander  the 
order  of  the  county  commissioners'  court  of 
the  15th  day  of  August,  1911,  and  under  the 
election  held  on  the  24th  day  of  June,  1911, 
Issued  bonds  of  Justice  precinct  No.  1  in  any 
amount  whatever.  That  said  bond  Issue,  as 
voted  for  on  the  24th  day  of  June,  1911,  has 
been  abandoned  by  the  county  commissioners' 
court  of  Anderson  county,  and  that  said 
bonds  will  not  in  any  event  be  issued.  That 
the  county  commissioners'  court  of  Anderson 
county,  on  the  10th  day  of  October,  1911, 
duly  entered  an  order,  ordering  an  election 
to  be  held  on  the  11th  day  of  November, 
1911,  In  justice  precinct  No.  1  of  Anderson 
county,  to  determine  whether  or  not  bonds  of 
the  said  justice  precinct  No.  1  should  be  is- 
sued, in  the  sum  of  $150,000,  for  the  purpose 
of  building  and  constructing  paved  roads 
and  turnpikes  in  justice  precinct  No.  1  of 
Anderson  county.  That  on  the  11th  day  of 
November,  1911,  the  said  election  was  held, 
as  directed  in  said  order  of  the  county  com- 
missioners' court,  in  justice  precinct  No.  1, 
and  resulted  In  a  majority  vote  for  the  is- 
suance of  the  bonds  of  justice  precinct  No. 
1  in  the  sum  of  $150,000,  for  the  purpose 
stated  and  mentioned  in  said  order  of  the 
county  commissioners'  court.  That  on  tlie 
14th  day  of  November,  1911,  the  county  com- 
missioners' court  of  Anderson  county  can- 
vassed the  returns  of  said  election  held  on 
the  11th  day  of  November,  1911,  and  declared 
the  result  of  said  election  to  be  for  the  is- 
suance of  bonds  of  justice  precinct  No.  1  in 
the  sum  of  $150,000,  and  at  the  same  time, 
on  the  14th  day  of  November,  1911,  entered 
an  order  designating  justice  precinct  No.  1 
of  Anderson  county  as  road  district  No.  1 
of  Anderson  county,  and  entered  an  order  au- 
thorizing the  Issuance  of  bonds  of  justice 
precinct  No.  1,  designated  as  road  district 
No.  1,  in  the  sum  of  $150,000,  said  bonds  to 
be  dated  January  1,  1912,  and  that  said 
county  commissioners'  court  of  Anderson 
county,  on  the  14th  day  of  November,  1911, 
entered  an  order  providing  thereafter  for  the 
levy  of  a  tax  sufficient  to  create  a  fund  for 
paying  interest  and  creating  a  sinking  fund 
to  pay  said  bonds  at  the  maturity  thereof, 
when  and  after  said  bonds  should  be  issued. 

"That  on  the  13th  day  of  November,  1011, 
the  county  commissioners'  court  made  and 
entered  an  order  relative  to  the  bonds  voted 
for  on  the  24th  day  of  June,  1911,  and  or- 
dered issued  by  the  county  commissioners' 
court  of  Anderson  county  on  the  15th  day 
of  August,  1911,  to  wit:  'Whereas,  on  the  24th 
day  of  June,  1911,  a  bond  issue  of  $150,000 
was  voted  in  said  justice  precinct  and  the 
necessary  order  for  the  issue  of  the  same 
was  duly  made  and  entered,  and  a  tax  of  and 
at  the  rate  of  17  cents  on  the  $100  valuation 
of  property  within  said  Justice  precinct  was 


levied  and  assessed,  and  is  now  being  col- 
lected; and  whereas,  no  bonds  have  been  is- 
sued, but  that  the  election  of  November  11, 
above  mentioned,  was  designed  to  substitute 
the  latter  issue  for  the  former:  Now,  there- 
fore, it  is  hereby  ordered  by  the  court  that 
the  said  former  order  authorizing  the  issue  of 
the  bonds  In  the  stim  of  $150,000  to  construct 
macadam  and  graveled  roads  be  and  the 
same  Is  hereby  in  all  things  annulled  and 
rescinded,  except  as  to  the  levy  and  collec- 
tion of  said  tax;  and  it  Is  further  here  now 
ordered  that  the  proceeds  of  said  tax  of  17 
cents  assessed  value  of  all  property  in  justice 
precinct  No.  1,  levied  by  the  provisions  of  the 
former  order,  be  and  the  same  is  hereby 
transferred,  under  the  authority  of  article 
859,  to  a  special  fund  here  created,  to  be 
known  as  road  district  No.  1  fund,  for  the 
purpose  of  paying  the  current  interest  on 
said  bonds  for  the  year  1912,  and  to  create 
a  sinking  fund  with  which  to  redeem  the  same 
at  maturity.'  Thereby  meaning  that  the  same 
was  transferred  to  the  fund  for  paying  the 
last-mentioned  bonds.  That  the  county  com- 
missioners' court  of  Anderson  county  have 
refused,  and  now  refuse  and  decline,  to  is- 
sue the  said  bonds  as  herein  first  described. 
That  there  is  now  no  action  pending  against 
the  said  county  commlSBloners'  court  to  com- 
pel them  to  issue  said  bonds  herein  first  men- 
tioned in  plaintlfFs'  original  petition.  That 
the  Issuance  of  the  bonds  mentioned  in  plain- 
tiffs' original  petition  and  referred  to  here- 
in have  been  abandoned  and  will  not  be  is- 
sued. That  by  the  provisions  of  said  order 
of  the  county  commissioners'  court  the  said 
issue  of  bonds  voted  for  on  the  24th  day  of 
Jime,  1911,  and  ordered  issued  on  the  15th 
day  of  August,  1911,  has  been  abandoned, 
and  that  said  sum  of  17  cents,  levied  for  the 
purpose  of  paying  off  the  bonds  as  stated, 
cannot,  under  the  said  order  of  the  county 
conunissioners'  court,  be  legally  collected. 
That  no  bonds  of  any  amount  or  in  any  sum, 
under  either  election  mentioned  in  plaintiffs' 
original  petition  and  in  this  amendment,  have 
been  issued,  executed,  or  sold,  and  that  there 
is  no  legal  debt  against  justice  preduct  No. 
1  for  which  the  taxes  levied,  as  complained 
of  in  plaintiffs'  original  petition  aud  herein, 
have  been  created. 

"That  Z.  A.  McReynoIds,  tax  coUector  of 
Anderson  county,  is  now  attempting  to  and 
insisting  upon  the  collection  of  the  17  cents 
on  the  $100  levied  to  pay  the  bonds  voted  for 
on  the  24th  day  of  June,  1911,  for  the  pur- 
pose of  creating  a  fund  out  of  which  to  pay 
the  bonds  which  were  voted  for  on  the  11th 
day  of  November,  1911.  That  the  sold  Z.  A. 
McReyuolds,  tax  collector  of  Anderson  coun- 
ty, has  no  legal  or  lawful  authority  or  right 
to  collect  from  these  plaintiffs  and  the  tax- 
payers generally  of  precinct  No.  1  of  Ander- 
son county  the  said  sum  of  17  cents  on  the 
$100  valuation  of  property,  levied  for  the  pur- 
pose of  paying  the  interest  and  creating  a 
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sinking  fund  to  pay  the  bonds  first  voted  for 
on  tbe  2!ith  day  of  June,  1911. 

"That  the  county  commissioners'  court 
are  now  attemp|lng  to  contract  for  sale  the 
bonds  of  justice  precinct  No.  1,  voted  for 
on  the  11th  day  of  November,  1911,  and 
ordered  issued  on  the  14th  day  of  November, 
1911.  That  tbe  taxable  values  of  Justice 
precinct  No.  1,  for  the  purpose  of  issuing 
bonds  for  building  roads,  will  not  and  is  In- 
sufficient to  support  both  issues  of  bonds 
as  herein  and  in  the  original  petition  of 
plaintiffs  mentioned.  That  the  applicants 
herein  (plaintiffs)  and  all  of  the  property 
taxpayers  of  justice  precinct  No.  1  of  An- 
derson county  are  being  unjustly  taxed,  and 
are  being  injured  by  the  attempt  to  collect 
and  demands  for  the  payment  of  said  taxes. 
Wherefore  applicants  sue." 

Appellee's  (defendant  below)  exceptions 
and  answer,  filed  in  the  trial  court,  are  as 
follows,  omitting  the  formal  parts: 

"First  Defendant  excepts  to  plaintiffs' 
original  petition  and  to  plaintiffs'  trial  amend- 
ment, because  the  facts  alleged  are  wholly 
Insufficient  to  show  any  cause  of  action  In 
favor  of  the  plaintiffs  against  the  defend- 
ant, and  are  wholly  Insufficient  to  show 
that  the  plaintiffs  are  entitled  to  any  re- 
lief prayed  for.  Wherefore  defendant  prays 
Judgment,  etc. 

"Second.  Defendant  specially  excepts  to 
plaintiffs'  original  petition  and  trial  amend- 
ment, because  it  affirmatively  appears  there- 
from that  the  taxes,  the  collection  of  which 
Is  sought  to  be  enjoined,  have  been  legally 
levied  and  assessed,  and  are  now  due  and 
owing  from  the  plaintiffs,  and  each  of  them, 
and  of  this  exception  defendant  prays  the 
Judgment  of  the  court 

"Third.  Defendant  excepts  specially  to 
plaintiffs'  original  petition  and  trial  amend- 
ment, because  it  affirmatively  appears  from 
the  averments  thereof  that  it  is  the  lawful 
duty  of  the  defendant  to  collect  the  taxes 
sought  to  be  enjoined,  and  of  this  be  prays 
the  court's  judgment 

"Fourth.  This  defendant  specially  excepts 
to  plaintiffs'  original  petition  and  trial 
amendment,  because  it  affirmatively  appears 
from  said  petition  and  amendment  that  the 
taxes  sought  to  be  enjoined  can  be  law- 
fully collected  under  the  first  election  men- 
tioned In  said  petition  and  amendment,  and 
tbe  order  of  the  commissioners'  court  de- 
claring the  result  thereof,  and  making  a 
valid  tax  levy  thereunder,  as  well  as  the 
subsequent  order  of  the  commissioners' 
court  reaffirming  such  levy  and  ratifying 
tbe  same. 

"Fifth.  Defendant  specially  excepts  to  said 
petition  and  trial  amendment,  because  It  ap- 
pears from  the  averments  thereof  that  the 
tax  sought  to  be  enjoined  can  be  lawfully 
collected  under  the  second  election  refer- 
red to  In  said  petition  and  amendment,  and 


tbe  proceedings  and  orders  thereunder,  and 
of  this  he  prays  the  court's  judgment 

"Sixth.  Defendant  specially  excepts  to  said 
petition  and  trial  amendment,  because  if  the 
order  of  the  commissioners'  court  of  date 
November  13,  1911,  set  out  in  plaintiffs' 
petition  and  trial  amendment  was  valid,  then 
defendant  is  entitled  to  collect  the  tax 
sought  to  be  enjoined  under  the  second  elec- 
tion, and  If  void  then  said  order  did  not 
affect  the  validity  of  the  levy  under  the 
first  election,  nor  tbe  collection  of  the  taxes 
thereunder. 

"Seventh.  Defendant  specially  excepts  to 
said  petition  and  trial  amendment,  because 
it  affirmatively  appears  that  the  plaintiffs 
have  not  asserted  any  right  with  such  de- 
gree of  diligence  as  will  entitle  them  to  any 
relief  in  a  court  of  equity. 

"Eighth.  Defendant  specially  excepts  to 
said  petition  and  amendment,  because  the 
county  judge  and  county  commissioners' 
court  of  Anderson  county  are  necessary  par- 
ties to  this  suit 

"Ninth.  Still  insisting  on  the  above  excep- 
tions, this  defendant  comes  now  and  denies 
each  and  every  allegation  in  plaintiffs'  pe- 
tition and  trial  amendment  contained,  and 
demands  strict  proof." 

We  think  the  trial  court  erred  in  sustain- 
ing the  demurrer  and  exceptions  to  plain- 
tiffs' petition. 

It  is  true  that  at  the  time  the  levy  of  the 
tax,  the  collection  of  which  is  sought  to  be 
enjoined,  was  ordered  tbe  commissioners' 
court  was  authorized  to  make  such  levy, 
and  the  legality  and  regularity  of  the  levy 
cannot  be  questioned;  but  thereafter,  and 
before  the  collection  of  the  tax  so  levied 
could  be  enforced,  the  voters  of  the  pre- 
cinct, at  an  election  regularly  called  and 
held,  repealed  the  authority  under  which  the 
court  acted  In  making  said  levy  by  voting  to 
Issue  bonds  for  the  construction  of  a  dif- 
ferent kind  of  roaids  from  those  for  which 
the  first  issue  of  bonds  was  authorized.  In 
compliance  with  this  mandate  of  the  voters 
the  commissioners'  court  rescinded  the  or- 
der theretofore  made,  providing  for  the  is- 
suance of  bonds  under  the  election  of  June 
24,  1911.  When  the  proposed  issuance  of  the 
bonds  was  abandoned  and  the  order  provid- 
ing for  their  issuance  rescinded,  the  levy 
of  a  tax  to  pay  Interest  and  provide  a  sink- 
ing fund  for  said  bonds  was  no  longer  au- 
thorized, and  the  levy  previously  made  for 
that  purpose  became  invalid.  That  portion 
of  the  order  of  November  13,  1911,  rescind- 
ing the  order  of  August  15,  1911,  providing 
for  issuance  of  said  bonds,  which  directs 
that  the  tax  levy  of  August  15th  should  not 
be  rescinded,  but  that  said  tax  should  be 
collected  and,  when  collected,  should  be 
transferred  to  the  fund  provided  for  paying 
the  interest  and  creating  a  sinking  fund  for 
the  redemption  of  tbe  bonds  issued  under 
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the  authority  of  the  election  of  November 
11,  1911,  was  unauthorized  and  void. 

The  bonds  provided  for  under  authority 
of  the  election  of  November  11,  1911,  were 
not  to  be  Issued  until  January,  1912,  and 
provision  was  made  In  the  order  of  the  com- 
missioners' court  directing  their  Issuance  for 
the  levy  and  collection  of  the  tax  sufficient 
to  pay  the  Interest  and  provide  a  sinking 
fund  for  the  redemption  of  said  bonds.  We 
think  it  clear  that  the  court  could  not  have 
levied  a  tax  for  the  year  1911  to  provide 
for  the  interest  and  sinking  fund  of  bonds 
which  were  not  to  be  issued  until  1912.  If 
it  could  not  have  directly  levied  such  tax,  it 
could  not  do  so  indirectly  by  ordering  the 
collection  of  a  tax  levied  for  bonds  which 
could  never  be  Issued,  and  providing  that 
such  tax,  when  collected,  be  transferred  to 
the  fund  provided  for  the  bonds  to  be  there- 
after issued. 

In  the  case  of  Nalle  ▼.  City  of  Austin,  42 
S.  W.  780,  and  91  Tex.  424,  44  S.  W.  66,  it 
was  held  that  the  levy  of  a  special  tax  to 
meet  the  interest  and  provide  a  sinking  fund 
for  an  issue  of  municipal  bonds  was  void,  as 
that  portion  of  the  tax  levied  for  the  interest 
and  sinking  fund  of  bonds  which  had  not 
been  issued,  and  the  collection  of  said  por- 
tion of  the  tax  was  enjoined. 

In  the  case  of  Jefferson  Iron  Co.  v.  Hart, 
18  Tex.  av.  App.  525,  45  S.  W.  321,  and 
Ault  V.  HIU  County,  102  Tex.  335,  116  S.  W. 
359,  it  is  held,  in  effect,  that  a  tax  cannot 
be  levied  for  a  purpose  authorized  by  law 
when  it  is  not  to  be  used  for  that  puriwse, 
but  is  intended,  when  collected,  to  be  used 
for  a  purpose  for  which  it  could  not  legally 
have  been  levied. 

The  principles  upon  which  these  decisions 
rest  are  applicable  to  the  Instant  case,  and 
sustain  appellants'  contention  that  upon  the 
facts  alleged  in  the  petition  the  tax  in  ques- 
tion cannot  be  legally  collected. 

Article  869  of  the  Revised  Statutes,  cited 
in  the  order  of  the  commissioners'  court  as 
the  authority  under  which  the  court  acted 
in  directing  the  collection  of  the  tax  levy  of 
August  15,  1911,  and  its  transfer  to  the  in- 
terest and  redemption  fund  of  the  bonds  to 
be  issued  under  the  provision  of  the  order 
of  November  11,  1911,  does  not  sustain  the 
order  of  the  court  That  article,  by  its  ex- 
press terms,  applies  only  to  "money  in 
hand,"  and  cannot  be  Invoked  to  Justify  an 
attempt  to  enforce  the  collection  of  a  tax  levy 
which  has  become  unnecessary,  and  there- 
fore unauthorized,  for  the  purpose  for  which 
it  was  made,  and  apply  the  tax  so  levied  to 
a  purpose  for  which  it  could  not  have  been 
legally  levied. 

[2]  The  so-called  special  exceptions  to  the 
petition,  before  set  out,  except  the  seventh 
and  eighth,  are  but  "speaking"  general  de- 
murrers, and  present  no  question  that  is 
not  raised  by  the  general  demurrer. 


[3]  There  is  no  merit  In  the  seventh  ex- 
ception, which  assails  the  petition  on  the 
ground  that  plaintiffs  have  lost  any  right 
they  might  have  in  bringing  this  suit. 
PlaintUb  were  not  required  to  appeal  to 
the  courts  to  protect  themselves  against  an 
illegal  enforcement  of  said  tax  levy  until  an 
attempt  or  threat  by  the  defendant  to  en- 
force the  collection  of  the  tax.  No  rule  of 
law  or  equity  required  that  the  suit  be 
sooner  brought 

[4]  The  county  Judge  and  county  commis- 
sioners of  Anderson  county  are  not  neces- 
sary parties  to  this  suit  and  the  eighth  ex- 
ception to  the  petition,  on  the  ground  that 
said  officials  were  not  made  parties,  should 
not  be  sustained. 

It  follows  from  the  oonidusions  above  ex- 
pressed that  the  Judgment  of  the  court  be- 
low should  be  reversed  and  the  cause  re- 
manded ;  and  it  has  been  so  ordered. 

Reversed  and  remanded. 

HcMSANS,  J,,   not  sitting. 


THOMPSON  &  SCOTT  v.  HART  et  aL 

(Court  of  Civil  Appeals  of  Texas.    Austin. 
April  9,   1913.     Rebparing   De- 
nted May  7,  1913.) 

1.  OONTINUAWCE     (I    46*)— ABSKNCK    OF    WlT- 

NEB8ES— rVlUOENCE. 

An  application  for  a  continuance,  on  the 
ground  of  toe  absence  of  witnesses,  which  fails 
to  state  in  terms  that  due  diligence  was  used, 
and  which  fails  to  show  what  efforts  the  ap- 
plicant or  his  attorney  bad  made  to  ascertain 
the  whereabouts  and  secure  the  testimony  of 
the  absent  witnesses,  prior  to  the  beginning  of 
the  attorney's  illness  about  two  months  after 
serving  of  citation  on  the  applicant,  and  which 
fails  to  show  what  was  done  during  the  two 
months,  is  properly  denied  for  failure  to  show 
due  diligence. 

[Ed.  Note. — For  other  cases,  see  Continuance, 
C!ent  Dig.  §8  132-140;   Dec  Dig.  {  46.*] 

2.  Continuance  (|  20*)— Grounds— Absencb 
OF  Attorney. 

Where  the  continuing  of  a  case  would  have 
seriously  interfered  with  the  business  of  the 
court  and  no  reason  was  shown  why  a  member 
of  the  firm  of  a  party's  attorneys  could  not 
have  attended  the  trial,  the  refusal  of  a  con- 
tinuance on  the  ground  of  the  absence  of  one 
of  the  attorneys,  who  was  engaged  trying  a  case 
in  another  court,  was  not  an  abuse  of  the  triai 
court's  discretion. 

[Ed.  Note.— For  other  cases,  see  (Continuance, 
Cent  Dig.  §{  51,  63-57 ;  Dec  Dig.  {  20.*] 

Appeal  from  District  Court,  Hamilton  (boun- 
ty; J.  H.  Arnold,  Judge. 
Action  by  P.  J.  Hart  against  Thompson  & 

Scott  and  another.  From  a  Judgment  for 
plaintiff  against  defendants  named,  they  ap- 
peal.   Affirmed. 

In  February,  1912,  P.  J.  Hart  commenced 
this  suit  against  the  firm  of  Thompson  & 
Scott,  and  the  Stephenvllle  North  &  South 
Texas  Railway  Company,  seeking  to  recover 
damages  for  personal  injuries  inflicted  npon 
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one  Boland  Hart,  a  minor.  There  was  a 
jury  trial,  wblch  resulted  In  a  verdict  and 
Judgment  for  the  plaintiff  against  Thompson 
&  Scott,  and  a  judgment  for  the  railway 
company,  and  Thompson  &  Scott  have  ap- 
pealed. 

The  only  questions  presented  for  our  deci- 
sion are  the  action  of  the  trial  court  In  over- 
ruling and  refusing  to  grant  an  application 
for  continuance,  and  In  refusing  to  grant  a 
new  trial  predicated  upon  the  application  for 
continuance.  The  application  and  the  action 
of  the  court  thereon  are  set  out  In  the  bill 
of  exceptions,  which  reads  as  foUows: 

"Be  it  remembered  that  when  the  above 
styled  and  numbered  cause  was  called  for 
trial  In  the  district  court  of  Hamilton  coun- 
ty on  the  2d  day  of  September,  1912,  the 
plaintiff  announced  ready  for  trial,  and  the 
defendants  Thompson  &  Scott  announced  not 
ready  for  trial,  and  thereupon  pr^ented  to 
the  court  their  application  for  a  continuance; 
tbe  same  being  their  first  application  for  a 
continuance,  and  the  said  term  of  court  be- 
ing the  appearance  term  of  court,  in  so  far 
as  tbe  said  defendants  were  concerned,  and 
tbe  said  application  being  in  words  and  fig- 
ures  substantially   as  follows: 

**  "P.  J.  Hart  T.  StepbeuTiUe  North  &  South 
Texas  Railway  Company  and  Thompson 
&  Scott  In  the  District  Court  of  Hamil- 
ton Connty,  Texas,  September  Term, 
1912. 
"'Now  come  the  said  defendants,  Thomp- 
■on  &  Scott,  and  say  they  are  not  ready  for 
trial  and  cannot  safely  go  to  trial  at  this 
term  of  court,  and  for  cause  for  an  order 
granting  them  a  continuance  of  this  cause 
until  the  next  term  of  court  show:  That 
upon  the  service  of  citation  herein  upon 
John  P.  Scott,  a  member  of  the  defendant 
firm,  in  May  of  this  year,  the  said  defend- 
ants employed  the  firm  of  Goodson  &  Good- 
son,  of  Comanche,  Tex.,  to  represent  them  in 
the  defense  of  this  suit  Said  defendants  say 
that  they  are  nonresidents  of  this  state  and 
reside  in  the  city  of  St  Louis,  and  state  of 
Missouri,  where  their  principal  office  Is  situ- 
ate; that  not  long  since,  by  letter  bearing 
date  August  25,  1912,  written  by  Mr.  H.  N. 
Goodson,  the  junior  member  of  the  firm  of 
Goodson  &  Goodson,  they  were  informed  of 
the  serious  Illness  of  the  senior  member  of 
the  firm,  G.  H.  Goodson,  and  tliat  on  account 
of  the  same  the  said  G.  H.  Goodson  would 
be  unable  to  represent  these  defendants  in 
tbe  trial  of  this  cause,  and  further  that  the 
illness  of  the  said  G.  H.  Goodson  was  of  so 
serious  a  nature  that  the  younger  member  of 
tbe  firm,  H.  N.  Goodson,  who  was  a  son  of 
said  G.  H.  Goodson,  would  be  unable  to 
leave  his  father's  bedside,  and  would  be  un- 
able to  be  present  at  the  trial  of  this  case  at 
this  term  of  court  and  that  by  reason  there- 
of tbe  said  firm  withdrew  from  the  case  and 
informed  the  said  defendants  ttaat  they  would 
be  compelled  to  get  another  attorney.   There- 


upon, as  soon  as  they  could  and  heretofore, 
to  wit,  on  the  26tb  day  of  August,  1912,  the 
said  defendants  employed  one  Harry  P.  Law- 
ther,  of  Dallas,  Tex.,  to  represent  them  in 
tbe  defense  of  this  suit  and  turned  over  to 
the  said  Lawther  all  tbe  facts  In  their 
possession  relative  to  the  nature  of  the  ac- 
cident and  gave  him  tbe  names  of  all  tbe 
witnesses  whose  testimony  would  be  material 
to  their  defense. 

"  'Said  defendants  further  show  that  from 
the  facts  given  to  the  said  Lawther  by  the 
said  defendants,  and  from  the  allegations 
in  plaintiff's  petition  itself  it  appears  that 
one  H.  P.  Cooper  was  the  foreman  in  charge 
of  the  work  at  the  time  of  the  accident,  and 
that  it  is  charged  that  the  accident  and  con- 
sequent Injury  to  Roland  Hart  was  due  to 
his  negligence.  Said  defendants  show  that 
the  said  H.  P.  Cooper  is  not  now  in  their 
employ,  and  that  they  are  Informed  and  be- 
Ueve  that  he  has  since  said  accident  and 
since  he  left  their  employ  removed  from  the 
state  of  Texas  and  now  resides  in  the  town 
of  Fairbanks,  Ariz.  Defendants  say  that 
since  the  employment  by  them  of  the  said 
Lawther  to  defend  this  suit  the  time  has 
been  too  short  for  them  to  propound  inter- 
rogatories and  take  the  depositions  of  tbe 
said  Cooper ;  that  the  testimony  of  tbe  said 
Cooper  is  material  to  their  defense  herein, 
and  they  cannot  safely  go  to  trial  without 
the  same;  that  they  expect  to  prove  by  tbe 
said  Cooper  that  on  the  day  of  the  accident 
he  was  In  charge  of  tbe  work  train  on  the 
Stepbenville  North  &  South  Texas  Railway, 
which  was  engaged  In  doing  finishing  work 
on  said  railway  and  was  distributing  ties  off 
of  a  fiat  car  on  the  train ;  that  the  train  was 
moving  along  slowly  at  about  five  or  six 
miles  an  hour;  that  be  personally  knew 
where  the  ties  were  needed,  and  himself  was 
engaged  in  throwing  tbe  ties  from  tbe  car; 
that  he  was  ignorant  that  the  said  Roland 
Hart  or  any  other  employ^  was  sitting  upon 
tbe  fiat  car  upon  which  the  ties  were  loaded; 
that  the  proper  place  for  said  employes  to 
have  been  riding  was  In  the  tool  car,  and  be 
had  ordered  them  Into  the  tool  car  before 
tbe  train  started  and  supposed  tbey  were 
there;'  that  the  tie  which  struck  the  said 
Roland  Hart  and  inflicted  the  injury  com- 
plained of  was  not  thrown  upon  the  said 
Hart  by  the  said  Cooper,  nor  was  the  said 
Hart  struck  by  the  same  as  it  was  thrown 
from  the  car,  but  that  said  tie,  after  It  struck 
the  ground,  rebounded  and  struck  tbe  said 
Hart,  inflicting  the  injury  complained  of; 
that  such  an  occurrence  was  an  unusual  one, 
not  expected  by  the  said  Cooper,  was  unfore- 
seen by  him  and  unexpected,  and  was  purely 
an  accident;  that  the  said  Cooper  did  not 
know,  as  aforesaid,  that  the  said  Hart  was 
on  the  car  or  was  sitting  in  any  position 
where  he  could  irassibly  have  been  Injured 
tmtil  he  heard  the  said  Hart  cry  oat  after 
tbe  accident. 
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'"Said  defendants  further  show  that 
another  witness  whose  testimony  is  material 
to  their  defense  herein,  without  which  they 
cannot  safely  go  to  trial,  is  W.  J.  Cavanaugh, 
who  was  the  conductor  on  the  train  at  the 
time  of  the  accident;  that  the  said  Cavan- 
augh Is  at  present  temporarily  residing  in 
the  county  of  Grimes,  in  the  state  of  Texas, 
and  that  since  the  employment  of  the  said 
Lawther  by  the  defendants,  the  time  has 
been  too  short  for  him  to  propound  Interrog- 
atories and  obtain  the  deposition  of  the 
said  Cavanaugh;  ttiat  said  defendants  ex- 
pect to  prove  by  the  said  Cavanaugh  that, 
as  aforesaid,  he  was  the  conductor  on  the 
work  train  at  the  time  the  said  Roland  Hart 
was  Injured;  that  the  said  work  train  was 
engaged  in  distributing  ties  along. the  road- 
bed of  the  said  Stephenvllle  North  &  South 
Texas  Railway  wherever  the  same  were 
needed  in  dressing  the  track;  that  before 
they  started  out  the  said  Cooper,  who  was 
the  foreman  of  the  work,  announced  that 
they  would  distribute  some  ties  along  the 
track  where  they  were  needed,  and  that  the 
manner  of  distributing  the  ties,  to  wit, 
throwing  them  from  the  flat  car  as  the  train 
moved  slowly  along,  was  well  known  to  all 
the  employes  of  the  train  and  to  the  said 
Roland  Hart;  tliat  the  said  Cavanaugh  was 
standing  beside  the  said  Cooper  when  be 
threw  off  the  tie,  the  collision  with  which  by 
the  said  Roland  Hart  resulted  In  the  injury 
complained  of  in  plalntUTs  petition;  that 
when  the  said  tie  struck  the  ground,  for 
some  reason  which  to  said  witness  appeared 
to  be  Inexplicable  and  which  was  unforeseen 
and  unexpected  by  him,  the  said  tie  rebound- 
ed and  struck  the  said  Roland  Hart  on  the 
leg  where  he  sat  on  the  side  of  the  car  and 
near  the  rear  end  of  the  car;  that  said  tie 
was  not  thrown  against  said  Hart  by  the 
said  Cooper,  nor  did  the  same  strike  the  said 
Hart  as  it  left  the  car,  but,  as  before  stated, 
after  it  struck  the  ground  it  rebounded  and 
struck  the  said  leg  of  the  said  Roland  Hart ; 
and  that  the  same  was  an  accident,  pure  and 
simple,  and  was  not  due  to  the  fault  or 
negligence  of  any  one. 

"  'Defendants  further  say  that  another  wit- 
ness whose  testimony  is  material  to  their  de- 
fense, and  without  which  they  cannot  safely 
go  to  trial  at  this  term  of  court,  is  H.  Tyson, 
and  that  they  are  in  receipt  of  a  letter  from 
one  J.  F.  Tyson,  the  father  of  said  H.  Tyson, 
dated  August  20,  1912,  stating  that  his  son  H. 
Tyson  resided  In  Indian  Creek,  Tex.  Said 
defendants  show  that  they  expect  to  prove 
by  the  said  Tyson  substantially  the  same 
facts  as  will  be  testified  to  by  the  said  Cooper 
and  Cavanaugh.  Said  defendants  say  tliat 
since  the  employment  of  the  said  Lawther 
the  time  has  been  too  short  for  him  to  pro- 
pound interrogatories  and  obtain  the  deposi- 
tions of  the  said  Tyson.  Said  defendants 
further  show  that  they  expect  to  procure  the 
testimony  of  the  said  witnesses  Cooper,  Cav- 


anaugh, and  Tyson  by  the  next  term  of  this 
court. 

'"Said  defendants  further  show  that  the 
serious  illness  of  the  said  6.  H.  Goodson  as 
aforesaid  has  prevented  the  said  firm  of 
Goodson  Sc  Goodson  from  making  the  proper 
preparations  for  the  trial  of  this  case  and 
using  the  diligence  required  by  the  law  for 
obtaining  the  testimony  of  the  aforesaid  wit* 
nesses;  that  the  same  was  entirely  un- 
expected and  unavoidable,  and  that  the  said 
defendants'  failure  to  have  the  said  witness- 
es In  attendance  on  this  court,  or  to  liave 
their  testimony,  has  been  without  any  fault 
on  their  part  or  of  their  attorney;  in  fact, 
the  same  has  been  rendered  impossible  by  the 
unfortunate  and  sad  occurrence  of  the  said 
serious  Illness  of  the  elder  Goodson,  as  afore- 
said. Said  defendants  further  show  that  this 
continuance  is  not  sought  for  delay  only,  but 
that  justice  may  be  done. 

"  'Wherefore,  the  premises  considered,  said 
defendants  pray  the  court  to  grant  them  a 
continuance  of  this  cause  until  the  next  term 
of  court  [Signed]  Harry  P.  I,iawther,  At- 
torney for  Defendants  Thompson  &  Scott 

'"The  State  of  Texas,  County  of  Dallas. 

"'Before  me,  the  undersigned  authority, 
upon  this  day  personally  appeared  Harry  P. 
Lawther,  who  being  by  me  duly  sworn,  up- 
on his  oath  says  that  the  matters  and  things 
contained  in  the  foregoing  application  for  a 
continuance  are  true.  [Signed]  Harry  P. 
Lawther. 

"  'Subscribed  and  sworn  to  before  me  this 
the  Slst  day  of  August,  A.  D.  1012.  [Signed] 
Livingston  M.  Mays,  Notary  Public  in  and 
for  Dallas  County,  Texas.    [SeaL]' 

"In  connection  with  the  said  application 
for  a  continuance,  one  L.  M.  Mays,  Esq.,  the 
attorney  who  presented  the  same,  informed 
the  court  that  Mr.  Harry  P.  Lawther,  who 
was  the  attorney  of  record  for  the  said  de- 
fendants, was  upon  that  day  engaged  in  the 
trial  of  a  case  In  the  district  court  of  Dallas 
county,  and  that  by'  reason  thereof  it  was 
impossible  for  him  to  be  in  attendance  upon 
the  court  on  tliat  day,  and  that  it  would 
be  Impossible  for  tdm  to  be  In  attendance  on 
said  court  for  two  or  three  days;  and  the 
said  Mays  respectfully  requested  the  court 
to  pass  the  same  until  the  said  Lawther 
could  get  out  to  Hamilton  county  to  attend 
the  trial  of  said  cause. 

"But  the  court  upon  consideration  of  said 
application  for  continuance  and  of  said  re- 
quest to  postpone  the  trial  of  the  cause  for 
two  or  three  days,  overruled  the  said  appli- 
cation for  a  continuance  and  refused  said 
request  to  postpone,  and  thereupon  the  said 
cause  proceeded  to  trial  in  the  al>sence  of 
said  defendants'  attorney,  the  said  Harry  P. 
Lawther,  and  In  the  absence  of  any  attor- 
ney to  represent  them  and  In  their  own  ab- 
sence, and  in  the  absence  of  all  of  their  ma- 
terial witnesses,  and  resulted  in  a  verdict 
against  these  defendants  lu  the  sum  of  18,- 
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083,  and  to  this  action  of  the  court  in  thus 
overruling  said  first  application  for  continu- 
ance and  in  refusing  said  request  to  postpone 
for  a  few  days  the  trial  of  said  cause,  the 
defendants,  by  the  said  Ll  M.  Mays,  who 
appeared  only  for  the  purpose  of  presenting 
said  application  for  a  continuance  and  pre- 
senting said  request  for  postponement  of  trial, 
then  and  there  excepted  and  now  do  here 
except  and  pray  that  this,  their  bill  of  ex- 
ceptions, may  be  approved  and  signed  by  the 
court  and  made  a  part  of  the  record  here- 
in, which  is  accordingly  done. 

" ,  Judge. 

"Harry  P-  I^awther,  Attorney  for  Defend- 
ants. 

"I  know  nothing  of  this,  but  have  no  ob- 
jection to  MIL  Marshall  Ferguson. 

"In  approving  the  above  and  foregoing  bill 
of  exception  I  desire  to  add  the  following 
explanation  of  my  conduct' in  overruling  the 
application  for  a  continuance  in  question : 

"First  The  odglnal  answer  of  defendants 
Thompson  &  Scott  was  signed  by  the  firm  of 
'Lawther  &  Pope,'  and  the  said  answer  con- 
tained only  a  general  denial  and  a  general 
demurrer,  and  there  was  no  plea  alleging  that 
Boland  Hart  had  been  guilty  of  contributory 
negligence. 

"Second.  The  application  for  a  continuance 
did  not  show  the  date  when  the  said  Thomp- 
son &  Scott  had  been  served  with  citation, 
and  the  plaintiff  in  answer  to  the  applica- 
tion for  continuance  called  the  court's  at- 
tention to  the  fact  that  the  citation  which 
was  served  on  Thompson  &  Scott  showed 
that  the  same  was  served  on  May  6,  1912, 
and  the  application  for  a  continuance  offer- 
ed no  explanation  of  why  Thompson  &  Scott 
had  not  ranployed  counsel  to  represent  them 
at  an  earlier  date  and  offered  no  explana- 
tion why  the  counrel  they  did  employ  could 
not  and  did  not,  if  they  desired  the  evidence 
of  the  witnesses  named  in  the  application 
for  a  continuance,  prepare  such  depositions 
as  should  have  been  taken  during  the  months 
of  May,  June,  July,  and  up  to  August  23, 
1912,  and  no  explanation  was  offered  why  the 
said  counsel  so  employed  did  not  If  they 
desired  the  evidence  of  the  said  witnesses, 
exercise  due  diligence  to  secure  their  testi- 
mony during  said  months. 

"Third.  No  explanation  was  offered  why 
the  law  firm  of  Lawther  8c.  Pope  did  not  pre- 
pare and  have  filed  an  application  for  a  com- 
mission to  take  depositions  after  they  were 
employed;  that  the  district  court  of  Hamil- 
ton county  convened  on  August  28,  1912,  and 
on  the  26th  day  of  August  1912,  the  attor- 
ney for  Thompson  &  Scott  Mr.  Harry  P. 
Lawther,  at  the  instruction  of  the  court 
throngh  the  district  clerk  of  Hamilton  coun- 
ty, Tex.,  was  Informed  that  this  case  was  set 
down  for  trial  on  the  2d  day  of  September, 
and  had  been  so  set  for  trial  on  said  date  at 
a  former  term  of  this  court,  and  that  the 
case  would  be  called  for  trial  on  that  day, 
and,  the  same  being  a  Jury  case,  that  the 


court  would  expect  said  case  to  be  tried  on 
that  date;  that  no  explanation  was  offered 
in  the  said  motion  why  other  member  of 
the  firm  of  Lawther  &  Pope,  to  wit  Mr. 
Pope,  defendants'  attorney  of  record,  was 
not  present  and  could  not  have  been  present 
to  represent  the  firm  of  Thompson  &  Scott. 

"Fourth.  No  explanation  was  offered  and 
no  reason  given  by  Mr.  L.  M.  Mays,  Esq., 
who  presented  the  application  for  a  con- 
tinuance, could  not  and  did  not  appear  and 
represent  the  interest  of  the  said  Thomp- 
son &  Scott  on  the  trial  of  the  case  and  at 
the  time  the  court  passed  upon  the  appli- 
cation for  a  continuance;  the  court  had  no 
reason  to  believe  that  the  said  L.  M.  Mays 
would  not  continue  to  represent  the  said 
Thompson  &  Scott  In  this  connection  I 
deem  It  proper  to  say  that  the  said  L.  M. 
Mays  did  remain  in  Hamilton  until  after 
the  testimony  was  introduced  and  the  case 
submitted  to  the  Jury,  although  he  was  not 
in  the  courthouse  and  did  not  participate 
In  the  trial,  stating  to  the  court  after  the 
overruling  of  the  application  for  a  continu- 
ance that  he  did  not  represent  the  defend- 
ants. In  this  connection,  however,  it  is  prop- 
er to  state  that  Mr.  Mays  attended  the  court 
and  presented  the  defendants'  application 
for  a  new  trial  and  presented  and  conducted 
the  case  in  the  court  oa  motion  for  new 
trial,  interrogating  witnesses  on  the  hear- 
ing thereof,  and  he  has  also  further  repre- 
sented the  defendant  to  the  extent  of  pre- 
senting and  having  approved  this  bill  of 
exception.  In  this  connection,  I  wish  to 
say  that  Mr.  Mays  appears  to  be  an  ex- 
ceedingly capable  lawyer,  and  I  am  unable 
to  see  any  reason  why  he  could  not  have  rep- 
resented the  defendants  on  the  trial  of  the 
case  in  an  efllclent  and  able  way. 

"Fifth.  The  motion  for  a  continuance  dis- 
closed on  its  face  that  each  and  all  of  the 
witnesses  on  account  of  whose  testimony  a 
continuance  was  sought  was  present  on  the 
fiat  car  at  the  time  the  plaintiff  was  alleged 
to  have  been  injured,  and  would  have  tes- 
tified to  plaintiff's  injuries  substantially  as 
plaintiff  did  himself — that  is,  that  plaintiff 
was  injured  by  a  tie  being  thrown  by  one 
C!ooper,  who  was  defendants'  foreman,  from 
the  flat  car  in  question  while  the  train  was 
moving — and  apparently  the  only  difference 
in  the  absent  testimony  and  that  produced 
by  the  plaintiff  was  la  the  fact  that  the 
plaintiff's  testimony  showed  that  he  was  in- 
jured by  the  tie  after  it  was  thrown  by 
Cooper  before  it  struck  the  ground,  and  the 
testimony  sought  by  the  defendant  would 
have  shown  that  he  was  injured  by  the  tie 
striking  him  on  the  rebound  after  it  had 
struck  the  ground.  Inasmuch  as  defendants' 
alleged  act  of  negligence  consisted  Iq  the  act 
of  their  foreman  throwing  the  tie  In  ques- 
tion from  the  train  while  moving  upon  which 
Roland  Hart  was  sitting,  as  it  appears  from 
the  application  that  the  defendants'  witness- 
es will  swear,  It  does  not  occur  to  me  to 
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make  material  difference  whether  he  was  in- 
jured by  the  tie  before  or  after  it  struck  the 
ground. 

"Sixth.  From  the  showing  made  In  the  ap- 
plication made  for  a  continuance,  the  court 
was  of  the  opinion  that  it  was  probably  not 
true  that  Cooper  did  not  know  that  Roland 
Hart  was  sitting  on  the  flat  car  as  testified 
to  by  him,  for  the  reason  that  said  applica- 
tion states  that  Cavanaugh  and  Tyson  saw 
him  struck  with  the  tie  'where  he  sat  on  the 
side  of  the  car  and  near  the  rear  end  of  the 
car.' 

"Seventh.  The  motion  for  a  continuance 
did  not  show  that  Cavanaugh  and  Tyson 
were  not  in  the  employment  of  the  said 
Thompson  &  Scott,  and  it  was  not  shown 
that  the  said  Thompson  &  Scott  had  exer- 
cised the  least  diligence  to  secure  the  pres- 
ence of  the  said  W.  J.  Cavanaugh  and  H.  Ty- 
son. 

"Eighth.  The  motion  for  a  continuance  did 
not  contain  and  was  not  supported  by  the 
affidavit  of  either  G.  H.  Goodson  or  H.  N. 
Goodson  to  the  effect  that  the  said  Goodson 
&  Goodson  were  employed  to  represent  the 
said  Thompson  &  Scott,  and  as  a  matter  of 
fact  on  the  hearing  of  the  motion  for  a  new 
trial  it  was  disclosed  by  the  affidavit  of  H. 
N.  Goodson  that  the  firm  of  Goodson  &  Good- 
son  were  employed  by  the  JQtna  insurance 
Company  or  some  insurance  company,  and 
not  by  Thompson  &  Scott,  and  no  connection 
was  shown  on  the  hearing  of  the  motion  for 
a  new  trial  or  elsewhere  in  the  record  be- 
tween the  insurance  company  and  said 
Thompson  &  Scott 

"A  jury  was  in  attendance  upon  the  court, 
and  it  would  have  seriously  Interfered  with 
the  business  of  the  court  to  have  dismissed 
the  Jury  and  either  postponed  or  continued 
the  case,  and  no  good  reason  was  shown  to 
the  court  why  both  or  at  least  one  member 
of  the  firm  of  Lawther  &  Pope  could  not 
have  attended  said  trial,  or  why  the  impor- 
tance of  this  case  was  not  of  equal  dignity 
or  more  Importance  than  the  one  that  Mr. 
Lawther  was  trying  In  Dallas.  Furthermore, 
I  do  not  feel  that  it  Is  sufficient  ground  for 
a  continuance  that  counsel  is  engaged  in  the 
trial  of  some  other  case  in  some  other  court. 
It  was  not  shown  but  that  the  court  in 
Dallas  would  have  postponed  the  case  there, 
if  proper  application  had  been  made.  It 
does  affirmatively  appear,  however,  that  de- 
fendants' attorney  announced  ready  in  said 
case  at  Dallas  with  knowledge  of  the  fact 
that  this  case  had  already  been  previously 
set 

"With  this  explanation  I  approve  the  above 
and  foregoing  bill  of  exception  and  direct 
that  it  be  made  a  part  of  the  record  in  the 
above  numbered  and  entitled  cause. 

"J.  H.  Arnold,  Judge  Presiding." 


The  trial  judge  was  mistaken  in  the  state- 
ment that  the  original  answer  of  Thomi)son 
&  Scott  was  signed  by  the  firm  of  Lawther 
&  Pope.  The  transcript  shows  that  it  was 
signed  by  Harry  P.  Lawther,  as  attorney  for 
Thompson  &  Scott;  and  there  is  nothing  in 
the  record  to  show  that  Mr.  Lawther  had 
a  partner,  as  stated  by  the  trial  judge.  It 
was  shown  that  citation  was  served  upon  ap- 
pellants on  the  15th  day  of  May,  1912,  and 
that  GoodsOb  &  Goodson  were  employed  to 
defend  the  case  by  the  Mtoa.  Insurance  Com- 
pany on  June  28, 1912. 

Harry  P.  Lawther,  of  Dallas,  for  appellants. 
T.  R.  Stubblefleld,  of  Eastland,  for  appellee. 

KEY,  C.  J.  (after  stating  the  &ct8  as 
above).  [1,2]  We  overrule  appellants'  con- 
tention, and  hold  that  no  error  was  com- 
mitted in  refusing  to  grant  the  application 
for  a  continuance.  In  Hogan  v.  M.,  K.  tt 
T.  Ry.  Co.,  88  Tex.  679,  32  S.  W.  1035,  a  case 
somewhat  similar  to  this,  the  rules  relating 
to  the  question  of  diligence  are  discussed; 
and  we  refer  to  that  case  and  the  dissenting 
opinion  in  the  Court  of  Civil  Appeals,  which 
was  approved  by  the  Supreme  Court,  in  sup- 
port of  our  conclusion  in  this  case.  The  dis- 
senting opinion  referred  to  is  reported  In 
30  S.  W.  868.  In  the  case  at  bar  the  ap- 
plication not  only  failed  to  state,  in  terms, 
that  due  diligence  had  been  used,  as  required 
by  the  statute,  but  it  failed  to  show  what 
efforts  Thompson  &  Scott  or  Goodson  & 
Goodson  had  made  to  ascertain  the  where- 
abouts and  secure  the  testimony  of  the  ab- 
sent witnesses  prior  to  the  beginning  of 
Judge  Goodson's  illness;  which  at  the  hear- 
ing of  the  motion  for  new  trial  was  shown  to 
have  been  about  the  middle  of  July.  Appel- 
lants were  served  with  citation  about  two 
months  before  the  beginning  of  Judge  Good- 
son's  illness;  and  It  may  be  that,  if  proper 
diligence  had  been  exercised,  the  depositions 
of  the  witnesses  referred  to  could  have  been 
procured  t)efore  Judge  Goodson  was  taken  ill. 
What,  if  anything,  was  done  by  the  appel- 
lants or  any  one  in  their  behalf  during  the 
two  months'  time  which  elapsed  between  the 
service  of  citation  and  the  illness  of  Judge 
Goodson,  the  application  failed  to  show,  and 
therefore  It  was  insufficient  Therefore,  con- 
ceding that  Mr.  Lawther  exercised  due  dili- 
gence after  he  was  employed,  we  feel  com- 
pelled to  hold  that  such  diligence,  prior  to 
his  employment,  was  not  shown.  Perliaps 
some  of  the  other  reasons  stated  by  the  trial 
judge  were  sufficient  to  Justify  his  action. 
We  also  hold  that  the  court  did  not  abuse 
its  discretion  by  trying  the  case  in  the  ab- 
sence of  Mr.  Lawther. 

No  error  has  been  shown,  and  the  Judg- 
ment is  affirmed. 

Affirmed. 
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CITY  OF  HOUSTON  t.  BICHTKB  et  aL 

{Court  of  CItU  Appeals  of  Texas.     Galveston. 

May  8,  1913.) 

1.  Appeaj,  and  Ebbob  ({  622*)— RxooBD  on 
Appeai.~Tii(i:  of  Fiuno. 

Where  the  record  on  appeal  from  an  order 
Krantlng  a  temporary  injunction  was  filed  in 
the  court  on  appeal  within  15  days  after  the 
(panting  of  the  injunction,  but  more  than  15 
days  after  the  entry  of  an  order  of  injunction 
and  to  show  cause  why  the  injunction  should 
not  be  perpetuated,  the  appeal  would  not  be  dis- 
missed for  failure  to  file  the  record  in  time. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  i{  2732-2735;  Dec.  Dig.  { 
622.»] 

2.  Injunction  (J  105*)— Restbainino  Cbih- 

mAL  PBOSECXTTIONS— VOID  Obdinances. 
The  rule  that  equity  will  not  by  injunction 
prevent  criminal  prosecutions  under  a  void  city 
ordinance  is  subordinate  to  the  rule  that  equity 
will  grant  relief  where  there  is  not  a  plain,  ad- 
equate, and  complete  remedy  at  law,  and  where 
it  is  necessary  to  prevent  irreparable  injury  to 
property  rights. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  U  178,  179;   Dec.  Dig.  f  105.*] 

8.  Injunction  (§  106*)— Restbainino  Cbivi- 

NAL  PB08KCUTI0N8— VOID  ObOINANCES. 

Where  many  journeymen  plumbers  of  a 
city  sue  for  themselves  and  others  similarly  sit- 
uated to  restrain  a  city  from  enforcing  an  or- 
dinance requiring  the  jonmeymen  plumbers  to 
procure  a  city  license  and  give  a  bond  as  a  pre- 
requisite to  tiieir  exercising  their  calling  in  the 
city,  and  allege  that  they  and  the  other  per- 
sons have  a  common  right,  and  they  and  each 
of  them  are  threatened  with  prosecution  under 
the  ordinance  unless  they  either  cease  to  carry 
on  their  bnsiness  or  comply  with  the  ordinance, 
which  is  illegal,  and  that  each  of  them  will  be 
harassed  with  successive  and  continuous  prose- 
cutions, equity  has  jurisdiction  to  restrain  by 
injunction  the  enforcement  of  the  ordinance,  if 
invalid,  and  thereby  prevent  a  multiplicity  of 
criminal  prosecutions  and  a  destruction  of  the 
property  rights  of  complainants  and  others  sim- 
ilarly situated. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent.  Dig.  H  178,  179;  Dec.  Dig.  {  105.*] 

4.  Municipai.  Cobpobations  (J  692*)— Obdi- 

NANCE— REODLATION     OF     PLUMBINO     BUSI- 
NESS—VaLI  DITT-'TilCE  N  SE." 

An  ordinance  of  a  city,  which  requires 
Journeymen  plumbers  to  be  examined  and  li- 
censed by  the  examining  board  of  plumbers  to 
obtain  a  city  license,  and  to  give  a  bond  as  a 
prerequisite  to  their  exercising  their  business  in 
the  city,  conflicts  with  Acts  25th  Leg.  c.  163,  as 
amended  by  Acts  31st  Iieg.  c.  90,  providing  for 
the  examination  and  licensing  by  a  board  of 
examiners  of  plumbers,  and  is  invalid  though 
the  city  may  under  its  charter  enact  ordinances 
to  protect  the  health,  life,  and  property,  and  to 
preserve  and  enforce  good  government,  order, 
and  security  of  its  inhabitants  and  to  exercise 
all  powers  of  municipal  government  not  pro- 
hibited by  the  charter,  a  provision  of  which  de- 
clares that  no  ordinance  inconsistent  with  the 
laws  of  the  state  shall  be  enacted ;  a  "license" 
being  a  formal  permission  from  the  proper  au- 
thorities to  perform  certain  acts,  or  to  carry  on 
a  certain  business  which,  without  such  permis- 
•ion,  will  be  illegal 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  f§  1311-1314;  Dec. 
Dig.  f  592.* 

For  other  definitions,  see  Words  and  Phrases, 
Tol.  5,  pp.  4137-4141.] 


Appeal  from  District  Court,  Harris  Coun- 
ty; Wm.  Masterson,  Judge. 

Suit  by  George  Riehter  and  others,  suing 
for  themselves  and  others  similarly  interest- 
ed, against  the  City  of  Houston.  From  an 
order  granting  a  temporary  injunction,  de- 
fendant appeals.    Affirmed. 

J.  B.  Nlday  and  T.  L.  Dunn,  both  of  Hous- 
ton, for  appellant  Hutcheson  &  Hutcheson, 
of  Houston,  for  appellees. 

REESE,  J.  On  October  17,  1910,  the  dty 
of  Houston,  operating  under  a  special  char- 
ter, adopted  an  ordinance  with  regard  to 
plumbing  in  said  city,  the  material  portions 
of  which  are  as  follows:  "No  person  shall 
do  any  job  of  plumbing  or  drain  laying  or 
make  any  connection  with,  or  oi>enlng  into, 
any  public  sewer,  or  lay  any  drain  or  do  any 
plumbing,  although  regularly  examined  and 
licensed  by  the  examining  and  supervising 
board  of  plumbers,  unless  he  shall  possess 
also  the  license  of  the  city  of  Houston,  is- 
sued by  the  city  engineer,  said  license  to 
operate  for  one  year,  which  shall  be  Issued 
only  on  the  applicant  complying  with  the 
terms  and  conditions  hereinafter  stated,  and 
any  person  who  shall  do  any  Job  of  plumbing 
or  drain  laying  in  the  city  of  Houston  with- 
out having  procured  the  license  of  the  dty 
of  Houston,  Issued  by  the  dty  engineer  as 
required  herein,  without  having  filed  the 
bond  hereinafter  required,  shall  be  guilty  of 
an  offense  and  upon  conviction  thereof  in 
the  corporation  court  shall  be  fined  in  any 
sum  not  less  than  ($5.00)  five  dollars  nor 
more  than  ($50.00)  fifty  dollars  for  each  of- 
fense, provided  that  each  separate  job  of 
work  that  is  done  without  a  license  shall 
constitute  a  separate  offense.  No  license  shall 
be  issued  for  the  dty  of  Houston  by  the  dty 
engineer  to  any  plumber,  unless  he  shall 
first  exhibit  to  the  dty  engineer  a  lawful 
license  in  full  force  and  effect  Issued  by  the 
examining  and  supervising  board  of  plumb- 
ers of  the  dty  of  Houston,  nor  until  he  has 
given  a  good  and  suffident  bond,  satisfac- 
tory to  the  mayor  of  the  dty  of  Houston,  as 
follows:  Elach  master  plumber  shall  give  a 
bond  in  the  sum  of  two  thousand  dollars  ($2,- 
000.00)  and  each  journeyman  plumber  a  bond 
in  the  sum  of  one  thousand  dollars  ($1,000.00) 
and  each  drain  layer  shall  give  a  bond  In 
the  sum  of  one  thousand  dollars  ($1,000.00). 
Said  bonds  shall  be  conditioned  upon  the 
faithful  performance  and  observance  of  all 
ordinances  of  the  city  of  Houston  pertaining 
to  plumbing  and  drain  laying,  or  excavations, 
and  all  rules,  regulations  and  specifications 
established  under  said  ordinance  and  condi- 
tioned further  that  said  plumber  or  drain 
layer  will  indemnify  and  save  harmless  the 
dty  of  Houston,  and  all  other  persons, 
against  all  acddents  and  damages  caused  by 
any  negligence  in  protecting  the  work,  or  by 
any  unskilled  or  unfaithful  work  done  by 
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themselves.  Said  bond  shall  be  for  the  bene- 
fit of  any  person  aggrieved  or  injured  by 
reason  of  failure  to  properly  observe  the  or- 
dinances of  the  city  in  the  execution  of  said 
work." 

George  Rlchter  and  45  others,  Journeyman 
plumbers  in  the  city  of  Houston,  suing  for 
themselves  and  all  others  similarly  interest- 
ed. Instituted  this  action  In  the  district  court 
of  Harris  county,  to  enjoin  the  enforcement 
of  the  provisions  of  this  ordinance  in  so  far 
as  it  requires  them,  as  Journeyman  plumbers, 
and  other  Journeyman  plumbers  of  the  city 
of  Houston,  as  a  prerequisite  to  their  exer- 
cising their  calling  in  the  city  of  Houston,  to 
give  the  bonds  and  procure  the  license  of  the 
city  engineer  as  provided  in  said  ordinance, 
on  the  ground  that  such  ordinance  was  in 
conflict  with  the  provisions  of  the  act  of 
1897,  c.  163  (chapter  13,  R.  S.),  as  amended 
by  chapter  90,  Acts  of  the  30th  Legislature 
(Acts  of  1909,  p.  162).  Temporary  injunction 
was  prayed  for  to  be  made  perpetual  on  final 
hearing.  This  application,  which  was  sworn 
to  by  all  of  the  plaintiffs,  was  presented  to 
the  district  Judge,  who  set  the  same  down 
for  hearing  three  days  later.  In  the  meantime 
issuing  a  temporary  restraining  order  until 
the  hearing.  On  the  hearing  the  application 
for  temporary  injunction  was  granted.  From 
this  order  the  defendant  appeals. 

[1]  Motion  to  dismiss  the  appeal  is  made 
by  appellees  on  the  ground  that  the  record 
was  not  filed  in  this  court  within  15  days 
after  the  entry  of  record  of  the  order,  as 
provided  by  statute.  Motion  is  based  on  the 
following  facts,  which  are  shown  by  the  rec- 
ord: The  petition  with  the  prayer  for  tem- 
porary injunction  was  presented  to  the  dis- 
trict Judge  on  May  18,  1912,  whereupon  he 
Indorsed  thereon  the  following  order,  which, 
with  the  petition,  was  filed  the  same  day: 
"This  petition  for  injunction  having  been 
presented  to  me  on  the  18th  day  of  May, 
1912,  I  hereby  order  that  wirit  of  injunction 
as  prayed  for  herein  issue  forthwith,  re- 
straining the  city  of  Houston,  its  agents  and 
representatives,  from  the  attempted  enforce- 
ment of  section  2-A  and  section  3  of  the 
plumbing  ordinance  of  said  city  and  that  it 
be  cited  to  appear  before  this  court  on  the 
2l8t  day  of  May,  1912,  at  4  p.  m.,  and  show 
cause  why  this  injunction  should  not  be 
perpetuated." 

Writ  thereupon  Issued  in  the  usual  form 
restraining  the  defendant  as  prayed  for  "un- 
til the  further  orders  of  this  court,"  and  the 
defendant  was  required  to  appear  before 
said  district  court  on  the  following  Tuesday, 
May  21,  1912,  at  an  hour  named,  "to  then 
and  there  show  cause  why  this  Injunction 
should  not  be  perpetuated."  The  defendant 
filed  answer,  and  the  matter  came  on  for  a 
bearing  on  said  date,  when  the  following  or- 
der was  made  and  duly  entered  of  record  the 
same  day:  "Be  It  remembered  that  on,  to 
wit,  the  21st  day  of  May,  1912,  parties  com- 
plainant and  the  defendant  having  appeared 


before  me,  in  obedience  to  the  order  entered 
in  this  cause  by  me  on  the  18th  day  of  May, 
1912,  to  show  cause  why  the  temporary  re- 
straining order  heretofore  granted  should 
not  be  continued  in  force,  and  an  injunction 
granted  as  prayed,  and  having  beard  and 
fully  considered  the  matters  ou  said  day,  be- 
ing of  the  opinion  that  plaintlfCs  are  equitably 
entitled  to  the  injunction  as  prayed  by  them, 
it  is  here  now  by  the  court  so  considered, 
and  ordered,  adjudged,  and  decreed  tliat  the 
defendant  be  and  it  is  hereby  enjoined  from 
the  attempted  enforcement  of  section  2-A  and 
section  3  of  the  plumbing  ordinance  of  the 
dty  of  Houston,  and  that  upon  the  plaintifFs 
herein  giving  bond  in  the  sum  of  $300,  the 
clerk  of  this  court  issue  a  writ  of  injunction 
directed  to  the  defendant,  its  agents  and  at- 
torneys, commanding  them  to  desist  from  In 
any  manner  enforcing  or  attempting  to  en- 
force the  provisions  of  section  2-A  and  sec- 
tion 3  of  the  plumbing  ordinance  of  the 
city  of  Houston,  said  injunction  to  continue 
in  full  force  until  final  hearing  of  ttilB  cause ; 
all  costs  of  this  hearing  to  be  borne  by  de- 
fendant, to  which  the  defendant,  city  of 
Houston,  In  open  court  excepts  and  gives 
notice  of  appeal  to  the  Court  of  Civil  Ap- 
peals, First  Supreme  Judicial  District,  at 
Galveston." 

The  record  was  filed  in  this  court  June  3d. 
more  than  IS  days  after  the  entry  of  record 
of  the  first  order  above  referred  to,  but  less 
than  15  days  after  the  entry  of  the  second. 
The  language  of  the  first  order  affords  some 
basis  for  appellees'  motion  to  dismiss,  but 
when  we  consider  all  the  proceedings  it 
seems  to  us  clear  that  what  the  Judge  in- 
tended was  to  set  the  application  for  tem- 
porary injunction  down  for  a  hearing  on 
the  21st  and  in  the  meantime  to  restrain  the 
defendant  until  such  bearing  was  had.  The 
Judge  seemed  to  be  aware  of,  and  to  recog- 
nize, the  difference  between  the  temporary 
injunction  prayed  for,  the  oflSce  of  which 
when  granted  was  to  restrain  the  parties  un- 
til a  final  disposition  of  the  case,  and  the 
temporary  restraining  order  to  restrain  them 
only  until  the  hearing  of  the  application  for 
temporary  injunction.  It  is  simply  a  case 
of  misuse  of  terms,  which  a  little  care  would 
have  prevented.  The  motion  Is  overruled. 
Cuswell  V.  Fundeuberger,  47  Tex.  Civ.  App. 
456,  105  S.  W.  1017;  Berger  v.  De  Loach, 
52  Tex.  Civ.  App.  242,  113  S.  W.  557. 

The  case  was  heard  on  the  sworn  bill  and 
the  answer  of  defendant,  which  contains  a 
general  denial,  and  was  sworn  to.  The  as- 
signments of  error  do  not  assail  the  trutb 
of  any  of  the  allegations  of  the  bill,  but 
present  only  questions  of  law  arising  there- 
upon. 

The  petition  alleges  that  the  plaintiffs  are 
nil  Journeyman  plumbers  of  the  city  of  Hous- 
ton and  are  and  have  been  engaged  In  prose- 
cution of  the  said  calling  in  said  city.  The 
provisions  of  the  act  of  the  Legislature  re- 
ferred to  herein  are  substantially  set  out. 
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and  It  is  averred  that  plaintiffs,  and  eacb 
of  them,  bave  complied  with  each  and  every 
condition  of  said  law  to  entitle  them  to  pros- 
ecnte  the  said  business  of  Journeyman  plumb- 
ers in  said  dty  of  Houston.  The  enactment 
of  the  ordinance  hereinbefore  set  out  Is  al- 
leged, and  It  is  averred  that  the  dty  of 
Houston  and  its  agents  and  representatives 
have  in  the  past  attempted,  and  are  now  at- 
tempting, and  will  in  the  future  continue  to 
attempt,  to  prevent  plaintiffs  from  carrying 
on  their  lawful  occupation  as  licensed  Jour- 
neyman plumbers  and  are  threatening  to  ar- 
rest and  prosecute  plaintiffs  and  eacb  of 
them,  and  punish  them  by  fine,  as  provided 
in  said  ordinance,  unless  plaintiffs  comply 
with  the  provisions  of  said  ordinance  re- 
qairlng  them,  in  addition  to  the  require- 
ments of  the  said  statute,  to  give  the  bonds 
provided  In  said  ordinance  and  to  procure 
a  license  from  the  dty  engineer  which  can 
only  be  granted  after  said  bond  has  been 
given.  It  la  further  averred  that  complain- 
ants, and  each  of  them,  are  threatened  with 
arrest  and  punishment  if  they  enter  any 
premises  for  the  purpose  of  pursuing  thdr 
calling;  that  one  of  their  number  has  been 
arrested,  fined,  and  committed  to  prison  for 
violation  of  said  provisions  of  the  ordinance, 
from  which  imprisonment  he  was  released  on 
habeas  corpus;  that,  since  this  proceeding, 
warrants  have  been  issued  for  the  rest  of 
Journeyman  plumbers  not  complying  with 
the  provisions  of  said  ordinance,  and  several 
arrests  have  been  made,  which  cases  are  now 
pending  in  the  corporation  court  of  the  dty 
of  Houston.  It  is  further  averred  that  the 
provisions  of  the  ordinance  In  question  re- 
quiring Journeyman  plumbers  to  give  bond 
and  procure  a  license  from  the  city  engineer, 
and  subjecting  those  of  them  who  have  com- 
piled with  the  state  law  to  fine  and  Impris- 
onment for  pursuing  their  calling  without 
first  having  procured  said  license  and  given 
said  bond,  are  in  conflict  with  the  state  laws 
and  null  and  void,  and  that  if  the  same  are 
allowed  to  be  enforced  plaintiffs  will  be  har- 
assed by  a  multlplldty  of  suits  and  prose-' 
cutlons  (unless  they  comply  with  such  void 
ordinance),  and  their  business  will  be  de- 
stroyed ;  that  If  they  give  such  bonds,  in  or- 
der to  avoid  arrest,  they  could  only  be  re- 
lieved from  liability  from  such  unauthorized 
bonds  by  instituting  many  different  suits  to 
cancel  the  same,  which  would  entail  the  ne- 
cessity for  a  multiplicity  of  suits  for  that 
purpose.  The  necessity  for  the  injunction  la 
based  upon  the  fact  that  plaintiffs'  business 
and  substantial  property  rights  will  be  de- 
stroyed, and  that  they  will  be  subjected  to 
a  multiplicity  of  suits,  unless  defendant  is 
enjoined  from  enfordng  the  said  ordinance. 
By  the  first  and  second  assignments  of 
error  the  Judgment  is  assailed  for  want  of 
equity  in  the  bill  and  on  the  ground  that 
the  allegations  of  the  petition,  if  true,  do  not 
entitle  appellees  to  Injunction,  in  that  they 


have  a  plain,  adequate,  and  complete  remedy 
at  law. 

[2]  This  presents  a  question  which  has 
been  frequently  passed  upon,  and  upon  which 
the  decisions  are  not  altogether  In  harmony. 
The  general  rule  that  equity  will  not  inter- 
fere by  Injunction  to  prevent  criminal  prose- 
cutions under  a  void  ordinance  of  a  city  is 
subordinate  to  the  general  prlndple  that  eq- 
uity will  grant  relief  when  there  Is  not  a 
plain,  adequate,  and  complete  remedy  at  law, 
and  when  It  is  necessary  to  prevent  Irrep- 
arable injury.  City  of  Austin  v.  Austin 
Cemetery  Association,  8T  Tex.  330,  28  S.  W. 
528,  47  Am.  St  Rep.  114 ;  Robinson  v.  City  of 
Galveston,  51  Tex.  Civ.  App.  292,  111  S.  W. 
1076;  Schlltz  Brewing  Go.  v.  City  of  Supe- 
rior, 117  Wis.  297,  93  N.  W.  1120. 

The  right  to  the  writ  of  injunction  to  re- 
strain the  enforcement  of  criminal  prosecu- 
tions under  a  void  city  ordinance,  when  such 
prosecutions  would  result  in  irreparable  in- 
Jury  to  property  rights  of  the  complainant, 
was  upheld  in  all  of  the  above  cases,  and  the 
Austin  Cemetery  Association  Case  is  consid- 
ered as  having  settled  the  law  on  this  point 
in  this  state.  But  the  rule  as  applied  in 
that  case  Is  not  authoritatively  determinative 
of  this  case.  In  that  case  the  cemetery  as- 
sodation  had  acquired  certain  property 
which  it  was  proposed  to  use  as  a  burial 
ground,  and  the  purpose  was  to  sell  burial 
lots.  The  effect  of  the  ordinance,  the  en- 
forcement of  which  was  sought  to  be  en- 
joined, made  it  a  penal  offense,  punishable 
by  fine,  for  any  person  to  bury  the  dead  in 
this  cemetery.  The  ordinance  was  directed, 
not  at  the  cemetery  association  as  the  owner 
of  the  property,  but  at  other  persons  who 
might  otherwise  be  disposed  te  purchase  lots 
in  its  cemetery  for  burial  purposes.  Prose- 
cutions under  the  ordinance  would  be  di- 
rected against  such  persons.  The  reason  up- 
on which  the  general  rule  was  based,  that 
the  law  afforded  a  plain  and  adequate  reme- 
dy against  such  prosecutions,  in  the  right 
to  set  up  the  invalidity  of  the  ordinance  in 
defense,  did  not  apply,  as  there  was  no  way 
in  which  the  assodation  could  control  the 
actions  of  the  persons  threatened  with  prose- 
cutions, who  could  be  effectually  prevented 
from  using  plaintiffs'  cemetery  by  ■  such 
threats,  regardless  of  the  invalidity  of  the 
ordinance.  Thus  the  ordinance  operated  the 
destruction  of  plaintiff's  property  by  its 
mere  unchallenged  existence  as  an  ordinance 
of  the  city,  for  which  plaintiff  had  no  reme- 
dy except  the  one  sought  by  him.  If  the 
penalties  of  the  ordinance  had  been  directed 
at  the  owners  of  the  cemetery,  this  rule 
would  not  have  applied,  as  is  shown  by  il- 
lustration used  by  the  court,  of  an  ordi- 
nance prohibiting  the  sale  of  butcher's  meat 
in  a  certain  locality  and  also  prohibiting  the 
sale  of  meat  to  be  there  sold  and  the  buying 
in  such  prohibited  place.  The  person  pur- 
suing the  occupation  of  selling  meat  in  such 
place  could  enjoin  the  enforcement  of  such 
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ordinance,  U  void,  as  his  business  wonld  be 
destroyed.  Persons  would  be  prevented  from 
selling  meat  to  or  buying  from  him.  But, 
says  the  court,  "if  the  penalty  was  denounc- 
ed against  no  one  but  the  market  man  who 
should  sell,  it  would  seem  that  his  remedy 
would  be  to  proceed  with  his  business  and 
defeat  any  prosecutions  that  should  be 
brought  against  him  for  the  Infraction  of  the 
void  ordinance."  It  was  by  reason  of  this 
distinction  that  in  the  case  of  Robinson  v. 
City  of  Galveston,  supra,  this  court  held 
that  Robinson  &  Witte,  the  Qrm  of  contract- 
ing master  plumbers,  would  be  entitled  to 
the  writ  of  injunction,  but  not  Alfred  Robin- 
son, against  whom  the  penalties  of  the  or- 
dinance were  directed,  and  who  had  an  ade- 
quate remedy  by  defeating  any  prosecution 
brought  against  him.  This  remedy  was  not 
available  to  Robinson  &  Witte.  The  penal- 
ties ,of  the  ordinance  were  directed,  not 
against  them,  but  against  journeyman  plumb- 
ers who  were  prevented  thereby  from  work- 
ing for  them. 

This  much  will  serve  to  show  that  the 
principle  underlying  the  cases  dted  does  not 
alone  serve  to  support  the  present  case.  We 
have  the  fact  that  the  enforcement  of  the  or- 
dinance will  injuriously  affect,  if  not  de- 
stroy, the  business  of  plaintiffs  as  journey- 
man plumbers,  a  property  right  as  much  en- 
titled to  protection,  in  a  proper  case,  as  a 
horse  or  a  farm;  but  there  Is  not  the  same 
ground  of  Irreparable  injury,  as  each  of  the 
plaintiffs  could  defend  against  any  criminal 
prosecution,  under  the  ordinance  in  question, 
on  the  ground  that  It  was  void.  There  Is 
respectable  authority,  however,  for  the  broad 
proposition  that  where  property  rights  will 
be  destroyed,  for  this  reason  alone  unlawful 
Interference  by  criminal  proceedings  under 
void  law  or  ordinance  may  be  reached  and 
controlled  by  a  court  of  equity.  N.  O.  Base- 
ball &  Amusement  Co.  v.  City  of  New  Or- 
leans, 118  La.  228,  42  South.  784,  and  cases 
cited. 

[3]  There  is  another  ground  of  equity  Ju- 
risdiction under  which  the  right  to  grant 
the  injunction  In  the  present  case  can  be  sus- 
tained. Plaintiffs,  46  in  number,  suing  for 
themselves  and  all  others  similarly  inter- 
ested, allege  that  they  and  such  other  per- 
sons have  a  common  right,  and  that  they 
and  each  of  them  are  threatened  with  prose- 
cution under  said  ordinance,  unless  they 
either  cease  to  carry  on  their  business  or 
comply  with  the  Illegal  requirements  of  the 
ordinance,  and  that  each  of  them  will  be 
harassed  with  successive  and  continuous 
prosecutions.  It  seems  entirely  clear  that 
the  only  adequate  relief.  If  not  the  only 
relief  at  all,  from  such  successive  prosecu- 
tions, Is  by  the  remedy  of  Injunction.  An 
investigation  of  the  authorities  leads  to  the 
conclusion  that  in  such  case,  and  especially 
when,  as  here,  such  prosecution  will  serious- 
ly impair,  if  not  destroy,  appellees'  property 
rights,  equity  will  interfere  by  the  writ  of 


injunction  to  prevent  a  multiplicity  of  salts. 
To  put  each  of  the  parties  to  his  remedy  of 
a  defense  to  such  piosecutions  by  setting  up 
the  invalidity  of  the  ordinance  does  not,  in 
fact,  afford  him  full,  complete,  and  adeqnate 
relief.  In  City  of  Tyler  v.  Story,  44  Tex. 
Civ.  App.  250,  97  S.  W.  856,  from  the  Court 
of  Civil  Appeals  of  the  Fourth  District,  dt- 
ed and  relied  upon  by  appellant,  referring  to 
the  general  rule  that  equity  will  not  Inter- 
fere by  Injunction  to  restrain  criminal  pros- 
ecutions under  a  void  ordinance,  the  court 
says  that  "It  seems  that  the  multiplicity  or 
oppressiveness  of  criminal  prosecntions  also 
constitutes  an  exception  to  the  rule  and  af- 
fords a  ground  for  the  interference  of 
equity."  1  Pom.  Eq.  |  255  et  seq.,  i  261- 
The  right  to  injunction  on  this  ground  Is  de- 
nied in  the  strongest  terms  by  the  Supreme 
Court  of  Alabama  In  Brown  v.  Birmingham, 
140  Ala.  590,  37  South.  173,  and  Old  Domin- 
ion TeL  Co.  V.  Powers,  140  Ala.  220,  3T 
South.  195,  1  Ann.  Cas.  119 ;  but  the  excep- 
tion based  on  destruction  or  impairment  of 
property  rights  is  recognized  in  the  former 
case.  In  the  following  cases  the  right  to  in- 
junction on  this  ground  is  expressly  affirm- 
ed: 1  Joyce  on  Inj.  |  531;  New  Port  v. 
Bridge  Co..  90  Ky.  193,  13  S.  W.  720,  8  I^ 
R.  A.  484;  Schlitz  Brewing  Co.  T.  City  of 
Superior,  117  Wis.  297,  93  N.  W.  1120;  Syl- 
verton  Go.  v.  St  Louis,  130  Mo.  323,  32  8. 
W.  649,  51  Am.  St  Rep.  666;  RushvlUe  T. 
Rushvllle  Natural  Gas  Co.,  132  Ind.  575,  28 
N.  E.  853,  15  U  R.  A.  321 ;  City  of  Hutchin- 
son V.  Beckham,  118  Fed.  399,  55  O.  C.  A. 
333 ;  Chicago  v.  Collins,  175  IlL  445,  51  N.  K. 
907,  49  li.  R.  A.  410,  67  Am.  St  Rep.  224 ; 
Wllkie  V.  aty  of  Chicago,  188  111.  444,  58 
N.  E.  1004,  80  Am.  St  Rep.  182.  The  WllHe 
Case  last  cited  is  In  all  respects  on  all  fours 
with  the  present  case.  We  think  the  peti- 
tion presented  proper  grounds  for  the  grant 
of  the  writ  of  lojunction,  assuming  that  the 
ordinance  in  question  is  void. 

[4]  Under  the  remaining  assignments  of 
error  appellant  presents  the  propositions  that 
the  ordinance  in  question  Is  strictly  with- 
in the  police  powers  of  the  dty,  and  is  ex- 
pressly authorized  and  contemplated  by  the 
statute  referred  to  and  is  not  In  conflict 
therewith. 

The  act  of  1897  (chapter  13,  R.  S.)  pro- 
vides for  the  examination  and  licensing  of 
plumbers  in  every  dty  of  this  state  by  a 
board  consisting  of  "a  member  of  the  board 
of  health,  the  chief  plumbing  inspector,  a 
master  plumber  of  not  less  than  ten  years' 
active  experience,  and  a  Journeyman  plumber 
of  not  less  than  five  years'  active  exi)erl- 
ence" ;  the  mayor  and  local  board  of  health 
to  make  such  appointment  It  provides  for 
the  payment  of  fees  for  such  examination, 
and  for  the  Issuance  of  license  to  such  per- 
•ona  aa  pass  such  examination.  By  the  act 
of  1909,  section  11  of  the  act  of  1897  was 
amended  so  as  to  make  it  applicable  to  cities 
organized  under  a  special  charter,  aa  well  as 
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thoM  chartered  nnder  general  law.  "U- 
ceue,"  In  the  sense  in  which  it  Is  here  used, 
to  defined  aa  "a  formal  permission  from  the 
proper  aathoritlee  to  perform  certain  acts 
or  to  carry  on  a  certain  business,  which, 
vitbont  sudi  permission,  would  be  illegal." 
It  would  have  added  nothing  to  the  force  of 
this  term  to  have  expressly  provided  that 
each  Uoenaed  plumber  should  have  the  right 
to  practice  bla  calling  In  the  particular  dty 
in  which  he  receives  his  license.  The  terms 
of  the  ordinance  of  the  dty  have  been  here- 
tofore aet  oat  The  effect  ot  Its  provisions 
b  to  prohibit,  under  penalty  of  fine,  any 
plumber,  who  has  received  this  license  from 
the  board  of  examiners  imder  the  provisions 
of  the  statute,  from  exercising  the  privileges 
given  him  by  the  statute,  tmless  he  further 
fives  the  bond  provided  by  the  ordinance  and 
Kcelvea  a  further  license  from  the  city  of 
Houston,  issued  by  the  city  engineer,  it  is 
contended  by  appellant  that  power  to  enact 
mdi  ordinance  is  conferred  by  provisions  of 
the  charter  "to  enact  and  enforce  all  ordi- 
nances to  protect  health,  life  and  property 
and  to  preserve  and  enforce  the  good  govern- 
ment, order  and  security  of  its  inhabitants, 
and  to  protect  the  lives,  health  and  property 
thereof,"  and  the  further  provision,  "it  being 
intended  by  this  act  to  grant  and  bestow  up- 
on the  Inhabitants  of  the  city  of  Houston 
fall  power  of  self-government,  and  it  shall 
have  and  exercise  all  powers  of  municipal 
foremment,  not  prohibited  to  It  by  this  char- 
ter or  by  aome  general  law  of  the  state  of 
Texas,  or  the  provisions  of  the  Constitution." 
In  addition  to  this  latter  Umitatlon  upon  the 
powers  granted  by  the  charter,  it  is  express- 
ly provided  by  article  2  that  "no  ordinance 
shall  be  enacted  inconsistent  with  the  laws 
of  the  state  of  Texas,  or  inconsistent  with 
the  provisions  of  this  act"  We  tbinli  it  is 
too  clear  for  argument  that  the  ordinance  in 
question  is  Inconsistent  with  the  statute  re- 
ferred to.  The  precise  question  was  decided 
in  an  able  opinion  by  the  Supreme  Ck)urt  of 
IlllDols  in  WUkle  ▼.  City  of  Chicago,  supra. 
The  same  view  was  taken  by  this  court  in 
Robinson  t.  City  of  Galveston,  supra,  in  re- 
Eard  to  conflict  between  a  similar  ordinance 
of  the  dty  of  Galveston  and  the  statute  in 
question.  It  was  held,  however,  that  the 
statute  did  not  aK>ly  to  a  city  acting  under 
a  special  charter,  which  did  not  have  the 
officers  required  to  form  the  board  of  exam- 
inerc  provided  by  the  statute.  The  amend- 
ment of  1900,  passed  after  the  decision  of 
the  Bobinson  Case,  remedied  this  defect 

The  general  power  given  by  the  charter 
to  the  dty  over  the  matters  of  drainage, 
•ewers,  etc.,  is  to  be  taken  with  the  Umlta- 
tloDs  In  article  2,  above  referred  to,  and  au- 
thorizes such  regulations  as  may  be  deemed 
necessary  or  proper  of  the  work  to  be  done. 
Ibis  power  can  be  exercised  to  the  fullest  ex- 
tent without  Infringing  upon  the  right  of  a 


licensed  plumber  under  the  statute  to  pursue 
his  calling. 

This  disposes  of  all  the  questions  present- 
ed by  the  brief  of  counsel.  We  find  no  er- 
ror, and  the  Judgment  is  affirmed. 

Affirmed. 


MISSOURI,  K.  &  T.  RY.  CO.  OP  TEXAS  v. 

SULLIVAN. 

(Court  of  Civil  Appeals  of  Texas.    Austin. 
Feb.  19,  1913.    On  Motion  for  Re- 
hearing, May  7,  1913.) 

L  Depositions  (|  88*)— Foundation— Pboof. 
Even  ttiough  it  were  permissible,  in  offering 
the  deposition  of  plaintiff's  wife  in  evidence, 
to  show  that  she  was  unable  to  attend  court  on 
account  of  sickness,  such  proof  should  not  have 
gone  into  details  by  showing  that  she  had  pre- 
viously had  two  surgical  operations  performed 
and  bad  been  in  the  hospital 

[Ed.  Note.— For  other  cases,  see  Depositions, 
Cent  Dig.  {{  234-23614,  242-245;  Dec.  Dig.  | 

sa*] 

2.  Apfxai.  and  Ebrob  ((  1051*)— H « BirT.ww 
Erbob--Admi8sion  of  Evidence. 

Judgment  will  not  be  reversed  for  error  in 
admitting  evidence  over  objections,  where  the 
same  facts  were  shown  by  the  testimony  of  oth- 
er witnesses  without  objection. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  4161-4170;  Dec.  Dig.  { 
1051.*] 

3.  DaVAOKS  (I  166*)— ADMIBSTONa 

Where,  at  the  time  a  letter  written  to  de- 
fendant by  plaintiff's  attorneys  stating  that 
plaintiff's  damages  were  $500,  plaintiff  bad  al- 
ready suffered  a  considerable  part  of  his  inju- 
ries, and  his  attorneys  must  have  known  that 
he  was  entitled  to  compensation  for  future  suf- 
fering, the  letter  was  admissible  in  evidence  In 
a  subsequent  action  by  plaintiff  for  $30,500  for 
such  injuries. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  {{  478,  479,  481 ;  Dec  Dig.  §  168.*] 

4.  E^riDENCE  (i  213*)— "COMFBOICISE." 

Plaintiff's  coonsel,  before  the  bringing  of 
the  present  action,  wrote  to  defendant  stating 
that  they  thereby  handed  to  defendant's  agent 
plaintUTs  claim  and  asked  that  the  matter  be 
taken  up  so  as  to  give  defendant  an  ojjportuni- 
ty  to  settle  it  without  suit  and  that  il  a  sat- 
isfactory settlement  was  not  had,  they  would  lie 
compelled  to  sue,  and  further  stated,  after  re- 
citing the  nature  of  the  injuries,  that  plaintiff 
had  never  fully  recovered  from  the  effects  of 
the  injury,  and  alleged  his  damages  to  be  $500, 
"which  is  offered  as  a  compromise.  Please  have 
the  company  take  the  matter  up  witli  us  if  it 
desires  to  make  settlement"  Held,  that  the 
letter  was  not  an  offer  to  compromise  witnin 
the  rule  excluding  It  from  evidence  as  such, 
since  $500  was  the  full  amount  of  the  claim 
made  therein,  and  the  letter  did  not  purport  to 
offer  to  reduce  such  amount 

[Eid.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §{  745-751,  753;  Dec.  Dig.  g  213.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  2,  pp.  1374-1375 ;   vol  8,  p.  7609.] 

5.  Appeal  and  Erbob  (|  1050*)— Exclxision 
OF  Evidence— Reversai. 

Error  in  excluding  a  letter  written  by 
plaintiff's  attorneys  to  defendant  railroad  com- 
pany before  bringing  the  present  action  for 
$30,500  damages,   stating  that  plaintiff's  claim 


*For  other  cases  see  same  topic  and  section  NUUBBR  In  Dec.  Dig.  ft  Am.  Die,  Key-No.  Series  ft  Rep'r  Indexes 
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was  for  $500  damages,  required  the  reversal  of 
a  judgment  for  plaintiff  for  $8,400. 

[£M.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  «  1068,  1060,  4153-4157, 
4166;    Dec.  Dig.  |  i050.*] 

Appeal  from  District  Court,  WiUlajiiBOii 
County;   Cbas.  A.  Wilcox,  Judge. 

Action  by  S.  D.  Sullivan  against  the  Mis- 
souri, Kansas  &  Texas  Railway  Company  of 
Texas.  From  a  Judgment  for  plalntltF,  de- 
fendant appeals.     Reversed  and   remanded. 

Alex  S.  Coke,  of  Dallas,  Spell  &  Sanford, 
of  Waco,  and  Luther  Nickels,  of  Austin,  for 
appellant.  Nunn  &  Love,  of  Qeorgetown, 
for  appellee. 

KEY,  C  J.  This  Is  a  personal  Injury  suit 
in  which  the  plalntlfr  laid  his  damages  at 
$30,500.  The  substance  of  the  pleadings  of 
the  respective  parties  Is  set  out  as  follows 
in  appellant's  brief:  The  plaintiff  alleged: 
"That  on  the  16tb  day  of  November,  1010, 
he  was  a  passenger  on  one  of  defendant's 
passenger  trains  traveling  from  Temple,  Tex., 
to  Georgetown,  Tex.  That  on  the  occasion 
of  the  arrival  of  the  train  at  the  latter  place, 
and  after  the  station  bad  been  announced 
and  the  train  brought  to  a  complete  stop, 
and  while  the  passengers  thereon  were  pre- 
paring to  leave  and  leaving  the  train,  plain- 
tiff arose  from  his  seat  preparatory  to  leav- 
ing the  train  when  the  train  operatives  sud- 
denly, carelessly,  and  negligently,  and  with- 
out warning,  caused  the  car  in  which  plain- 
tiff was  riding  to  be  suddenly  and  violently 
started,  lurched,  or  jerked  forward  with 
great  force  and  violence,  and  caused  the 
plaintiff  to  be  thrown  or  jerked  backward 
with  great  violence  against  the  arm  of  the 
seat  In  the  rear  of  plaintiff^  causing  said  arm 
of  said  seat  to  strike  plaintiff  below,  on,  and 
near  and  by  the  side  of  his  anus,  and  on  and 
by  and  near  his  coccyx,  severely  bruising, 
wounding,  and  injuring  said  plaintiff  at  and 
on  said  parts.  That  by  reason  thereof  a 
large  and  painful  abscess  was  caused  to 
form  at  the  place  of  said  bruise  or  injury, 
and  that  by  reason  of  said  injury  and  abscess 
the  tissues,  ligaments,  and  muscles  of  plain- 
tifTs  anus  were  broken  down,  consumed,  and 
destroyed,  and  the  tissues,  ligaments,  and 
walls  of  plalntifTs  rectum  were  broken  down, 
consumed,  and  destroyed,  and  the  fecal  mat- 
ter in  plaintiff's  intestines  is  diverted  from 
its  natural  channel  and  caused  to  exude  from 
a  channel  formed  by  said  abscess;  and  the 
fatty  tissues  and  cushions  and  ligaments  and 
muscles  of  plalntifTs  buttoclu  were  and  are 
destroyed  and  consumed  and  have  perished, 
and  plaintiff  has  permanently  lost  control 
of  the  sphincter  muscle  controlling  bis  anus 
and  his  coccyx  was  fractured,  dislocated,  and 
permanently  injured.  Wherefore  plaintiff 
has  been  seriously  and  permanently  Injured 
in  the  manner  above  alleged,  and  has  been 
caused  to  suffer,  and  will  as  long  as  he  lives 


continue  to  suffer,  great  physical  and  mental 
pain  and  anguish  and  has  been  forced  to  pay 
and  become  liable  for  the  reasonable  and 
necessary  sum  of  $750  for  medicine,  medical 
attendance  and  attention,  nurse  hire,  and 
hospital  fees  in  caring  for  said  injuries.  The 
defendant  answered  with  si)ecial  exceptions 
and  a  general  demurrer,  which  were  over- 
ruled, with  a  general  denial  and  special  an- 
swers denying  that  it  was  guilty  of  the  acts 
of  negligence  and  wrongs  charged  against  it, 
alleging  contributory  negligence  on  the  part 
of  the  plaintiff  in  arising  from  his  seat  be- 
fore the  train  had  come  to  a  standstill  and 
before  the  announcement  of  its  arrival  at  the 
station  for  the  disembarking  of  passengers 
as  the  proximate  cause  of  his  injury,  and 
alleged  that  plalntifTs  Injury,  if  any,  was 
caused  by  the  acts  of  the  plaintiff  long  prior 
to  the  time  of  the  accident,  and  were  not 
caused  by  any  negligence  or  want  of  care 
upon  the  part  of  the  defendant"  There  was 
a  jury  trial,  which  resulted  In  a  verdict  and 
judgment  for  plaintiff  for  $8,400,  and  the  de- 
fendant has  appealed. 

Appellant's  brief  contains  180  printed  pages, 
and  presents  and  discusses  17  different  as- 
signments of  error,  none  of  which,  with  one 
exception,  point  out  sufficient  reason  for  a 
reversal  of  the  case.  Many  objections  are 
urged  against  the  court's  charge  and  the  re- 
fusal of  requested  instructions;  but  the  ob- 
jections referred  to  are  without  merit  Con- 
sidering the  charge  as  a  whole  and  in  connec- 
tion with  certain  instructions  requested  by 
appellant  which  were  given,  it  presented 
the  law  of  the  case  to  the  Jury  with  reason- 
ably accuracy  and  with  great  fairness  to 
appellant  Several  assignments  are  predicat- 
ed upon  rulings  made  concerning  the  admis- 
sibility of  testimony,  but  In  this  regard  we 
find  no  reversible  error. 

[1]  However,  we  think  the  court  'should 
have  sustained  some  objections  that  were 
urged  to  testimony  as  to  the  details  of  the 
ill  health,  present  and  past  of  the  plalntifTs 
wife.  Conceding  that  it  was  permissible,  in 
offering  her  deposition  in  evidence,  to  show 
that  she  was  unable  to  attend  cotirt  on 
account  of  bad  bealth,  still  the  court  should 
not  have  permitted  the  plaintiff  to  extend 
that  proof  as  far  as  it  went  by  showing  that 
she  had  previously  had  two  surgical  opera- 
tions and  been  confined  in  a  sanitarium. 

[2]  But  <ts  these  facts  were,  in  substance, 
proved  by  the  testimony  of  other  vritnesses 
that  was  not  objected  to,  the  case  will  not 
be  reversed  on  account  of  the  error  refer- 
red to. 

[3]  We  sustain  the  thirteenth  assignment 
of  error,  which  complains  of  the  ruling  of  the 
court  In  refusing  to  admit  in  evidence  a  cer- 
tain letter  addressed  by  the  plaintUTs  attor- 
neys to  the  defendant's  local  agent  at  George- 
town, Tex.  The  letter  referred  to  read  as 
follows:     "Georgetown,  Texas,  1 — 19 — 1011. 
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Mr.  H.  B.  Pye,  Local  Agent  M.,  K.  &  T.  By. 
Co.  of  Texas — Dear  Sir:  We  hand  you  the 
following  claim  In  favor  of  Mr.  8.  D.  Snl- 
llTan  of  this  connty,  and  ask  yoa  to  take  the 
matter  np  with  your  company,  and  give  the 
company  an  opportunity  to  settle  same  with- 
out salt;  In  the  event  It  desires  to  do  so. 
Of  conrse.  If  a  satisfactory  settlement  is  not 
had,  we  will  be  forced  to  sue.  Mr.  SnlUvan's 
cause  of  action  Is  as  follows:  That  on  or 
about  the  15th  day  of  November,  1910,  in 
bringing  his  wife  to  this  place  from  the  hos- 
pital at  Temple,  he  and  his  said  wife  be- 
came passengers  upon  one  of  your  company's 
trains.  That  upon  reaching  Georgetown, 
and  after  the  station  had  been  announced 
and  the  train  had  stopped  and  passengers 
bad  begun  to  alight,  he  got  up  with  his  baby 
in  his  arms  and  reached  over  to  pick  up  his 
grip,  and  that  while  he  was  in  this  position 
the  train  was  suddenly  moved  forward  and 
the  sudden  movement  threw  him  backward 
with  considerable  force,  and  he  fell  upon  the 
arm  of  the  seat,  the  said  arm  of  the  seat 
striking  him  just  below  and  by  the  side  of 
bis  anus,  severely  bruising  him  at  said  place; 
that  although  the  said  injury  pained  him  a 
great  deal  at  the  time,  he  did  not  at  said 
time  consider  it  a  serious  injury  and  he 
made  no  complaint,  but  that  in  a  few  days  the 
place  began  to  swell,  and  a  great  amount  of 
pu8  to  accumulate  at  the  said  place,  and 
that  within  eight  or  nine  days  a  very  large 
rising  had  developed  at  the  said  place  as  a 
result  of  said  bruise.  That  by  reason  thereof 
he  had  to  take  his  bed  and  procure  the  treat- 
ment of  a  doctor  for  five  or  six  weeks,  dur- 
ing all  of  which  time  he  sufTered  intense 
pain.  He  did  not  state  to  us  the  exact 
amount  of  his  doctor's  and  medical  bill,  but 
we  Inferred  that  it  was  something  over  fifty 
dollars;  that  he  has  never  fully  recovered 
from  the  effects  of  the  said  bruise;  and  that 
he  alleges  his  damages  to  be  the  sum  of  $500, 
which  is  offered  as  a  compromise.  Please 
have  the  company  take  the  matter  up  with  us 
if  it  desires  to  make  settlement  Yours  very 
truly,  [Signed]  Nunn  &  Love,  Attorneys  for 
8.  D.  SuUlvan." 

The  plalntifl  objected  to  the  letter  upon 
the  ground  of  immateriality  and  because  It 
was  an  offer  of  compromise,  which  objection 
was  sustained.  The  plaintiff  testified  that  he 
made  no  claim  against  the, defendant  until 
the  date  of  the  letter,  January  19,  1911; 
stated  that  he  had  talked  with  his  attor- 
neys, Nunn  &  Love,  about  making  the  claim, 
and  the  amount  for  which  it  should  be  filed, 
and  Instructed  them  to  file  the  claim.  In  so 
far  as  the  record  shows,  this  letter  was 
the  first  notice  the  defendant  had  of  the 
plaintiff's  injury,  or  that  be  was  asserting 
any  claim  against  the  defendant  therefor. 
According  to  the  plaintiff's  testimony  at  the 
time  this  letter  or  claim  was  prepared  he 
had  already  suffered  a  considerable  portion 
of  the  injuries  of  which  he  complains ;  and 
his  attorneys  who  prepared  the   document 


must  have  known  that,  if  the  defendant  was 
liable,  the  plaintiff  was  entitled  to  com- 
pensation, not  only  for  the  injuries  that  had 
accrued  up  to  that  time,  but  also  for  those 
which  might  result  in  the  future.  This  be- 
ing the  case,  it  was  certainly  very  material. 
If  the  defendant  could  show  that  the  plain- 
tiff has  admitted  that  $500  was  all  the  dam- 
ages he  was  entitled  to  claim.  Hence  we 
hold  that  the  excluded  testimony  was  ma- 
terial. But  it  is  insisted  on  behalf  of  ap- 
pellee that  the  document  referred  to  was 
properly  excluded  because  it  showed  upon  its 
face  that  it  was  an  offer  to  compromise. 

[4]  There  is  some  plausibility  in  that  prop- 
osition; but  we  do  not  think  it  will  stand 
the  test  of  correct  analysis.  We  recognize 
the  rule  that  when  parties  disagree,  and  one 
offers  to  take  less  than  he  claims,  or  the  oth- 
er offers  to  pay  more  than  he  contends  he  is 
liable  for  in  order  to  prevent  litigation,  it  is 
not  permissible,  upon  a  trial  of  the  case, 
to  prove  that  such  offer  to  compromise  was 
made.  But  this  case  does  not  come  within 
that  rule.  At  the  time  ttiat  this  document 
was  prepared  and  delivered  to  appellant's 
agent,  it  does  not  appear  that  appellant  had 
denied  liability,  or  that  there  was  any  dis- 
agreement between  the  parties  as  to  what 
sum  would  constitute  adequate  compensa- 
tion. Furthermore,  while  it  is  stated  on  the 
face  of  the  document  that  it  was  an  offer 
to  accept  $600  as  a  compromise,  it  is  mani- 
fest from  the  statement  which  immediately 
precedes  that  it  was  not,  and  could  not  be, 
an  offer  to  compromise.  The  preceding  state- 
ment was  that  the  plaintiff  alleged  his  dam- 
ages to  be  $500.  Now  there  can  be  no  offer 
to  compromise  by  a  plaintiff  unless  he  makes 
a  concession  and  offers  to  reduce  the  amount 
of  his  claim,  and  no  such  offer  was  made  in 
this  case.  On  the  contrary,  the  offer  was  to 
accept  the  full  amount  of  damages  to  which 
the  plaintiff  stated  he  was  entitled;  and, 
for  the  reasons  stated,  this  was  no  offer  to 
compromise,  although  it  was  so  denominated 
in  the  instrument  C!onsiderlng  all  the  tes- 
timony bearing  upon  the  extent  of  the  plain- 
tiff's Injuries,  present  and  prospective,  we 
find  that  the  verdict  of  the  jury  is  large; 
but  in  saying  this  we  do  not  mean  to  hold 
that  it  is  excessive  in  the  sense  which  would 
require  a  reversal. 

[S]  What  we  do  hold  is  that,  on  account 
of  the  size  of  the  verdict,  we  think  the  ex- 
clusion of  this  material  testimony  requires  a 
reversal.  We  do  not  hold  that  the  excluded 
document  is  conclusive,  because  the  plain- 
tiff lias  the  right,  if  he  can,  to  explain  why 
be  fixed  the  amount  of  his  damages  at  only 
$500  at  that  time,  and  to  show,  if  he  can, 
that  in  fact  tpej  were  in  excess  of  that 
STun.  Nevertheless,  as  it  appears  upon  its 
face,  the  letter  contains  a  written  admission 
which  be  has  made,  and  which  it  is  the  right 
of  the  defendant  to  have  placed  before  the 
Jury  to  be  considered  by  them  in  determin- 
ing how  much.  If  any,  the  plaintiff  should  sa- 
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cover.  In  support  of  oar  mllng  holding  Chat 
this  document  is  .admissible,  we  cite  16  Cyc. 
p.  948;  and  we  quote  aa  follows  from  St 
li.  S.  W.  Ry.  V.  Smith,  33  Tex.  Cir.  App.  620, 
77  S.  W.  28 :  "Appellee  caused  to  be  made  a 
detailed  statement  of  the  Injurlea  Inflicted 
upon  his  stock,  and  the  amount  of  his  dam- 
ages in  consequence,  and  presented  the  same 
to  the  Texas  &  Pacific  Railway  Company,  one 
of  the  defendants  in  this  suit  This  was 
done  at  a  time.  It  seems,  when  there  had 
been  no  negotiations  pending  between  the 
parties  looking  to  a  settlement,  and  the 
amount  then  claimed  ($9o)  purported  to  be 
the  entire  amount  of  his  damages.  Although 
the  appellee  then  and  at  the  time  of  trial  de- 
nominated the  transaction  an  offer  to  com- 
promise, it  does  not  appear  to  have  been 
such.  As  said  In  an  Indiana  case:  'A  party 
cannot  render  an  admission  incompetent  by 
testifying  that  he  intended  It  to  bring  about 
a  compromise,  unless  there  was  in  fact  an 
honest  controversy  between  the  itarties  and  a 
treaty,  pending  or  proposed,  to  settle  It 
without  resort  to  litigation.'  Steeg  v.  Walls, 
4  Ind.  App.  18,  30  N.  B.  312;  Hood  v.  Tyner, 
3  Ind.  App.  61,  28  N.  B.  1033.  The  evi- 
dence was  competent  as  tending  to  contra- 
dict appellee's  statements  as  to  the  extent 
of  the  injuries  received  and  the  amount  of 
damages  he  bad  sustained.  Ft  W.  &  D.  O. 
Ry.  V.  Lock,  30  Tex.  Civ.  App.  426,  70  S. 
W.  456.  And,  being  admissible,  it  was  an  In- 
vasion of  the  province  of  the  Jury  for  the 
court  to  say  the  evidence  should  have  this  or 
that  eftect  The  Jury,  and  not  the  court, 
should  say  whether,  considering  appellee's 
other  testimony  explaining  that  the  injuries 
to  his  stock  had  not  developed  at  that  time, 
his  admissions  were  binding  upon  him,  since, 
as  we  think,  the  evidence  was  more  in  the 
nature  of  an  admission  of  fact  than  of  an 
offer  to  compromise.  Compromise  Involves 
the  idea  of  making  a  concession  for  the  sake 
of  peace;  but  rendering  a  statement  of  one's 
injuries,  with  a  demand  for  the  utmost  far- 
thing, is  quite  another  thing." 

The  assignments  presenting  other  ques- 
tions are  overruled ;  but,  on  account  of  the 
error  referred  to,  the  Judgment  la  reversed 
and  the  cause  remanded. 

Reversed  and  remanded. 

On  Motion  for  Rehearing. 

After  careful  consideration  of  appellee's 
motion  for  a  rehearing,  we  have  found  no 
sufficient  reason  for  changing  the  views  ex- 
pressed in  our  former  opinion.  We  concede 
that  onr  decision  la  in  conflict  with  the  de- 
cision of  another  Court  of  Civil  Appeals  In 
Railway  Co.  v.  Kern,  100  S.  W.  971,  and 
we  trust  that  the  fact  of  sqcb  conflict  will 
be  held  to  confer  Jurisdiction  upon  the  Su- 
preme Court,  where  the  question  of  law,  upon 
which  we  hold  that  the  case  should  be  re- 
versed, can  be  finally  settled. 

As  to  the  true  principle  upon  which  the 
rale  rests  which  excludes  statements  made 


while  attempting  to  effect  a  compromise,  and 
as  to  when  that  rule  should  be  enforced,  we 
concede  that  much  contrariety  of  decision  ex- 
ists. Professor  Wlgmore,  in  his  recent  and 
valuable  treatise  on  EMdence,  says  that  the 
true  reason  for  excluding  an  offer  of  com- 
promise is  that  it  does  not  ordinarily  pro- 
ceed from  or  imply  a  belief  that  a  particular 
fact  exists,  but  rather  a  belief  that  the  fur- 
ther prosecution  of  the  claim  would  in  any 
event  cause  such  annoyance  as  is  preferably 
avoided  by  making  a  concession;  and  we 
quote  as  follows  from  that  author :  "By  this 
theory  the  offer  is  excluded  because,  as  a 
matter  of  interpretation  and  inference,  it 
does  not  signify  an  admission  at  all.  There 
is  no  concession  of  claim  to  be  foond  in  it, 
expressly  or  by  implication.  It  wonld  fol- 
low, then,  conversely,  that  if  a  plain  con- 
cession Is  in  fact  made,  it  is  receivable,  even 
though  it  forms  part  of  an  offer  to  com- 
promise; and  this  much  has  long  been  well 
understood."    2  Wlgmore  on  Evld.  |  1061. 

A  later,  and  equally  valuable,  treatise  on 
the  same  subject  uses  this  language:  "The 
peace  offer  may  have  been  made  by  a  plain- 
tiff who  agrees  to  accept  a  payment  of 
money  or  other  act  in  discharge  of  his  claim, 
not  as  constituting  a  measure  of  his  true  de- 
mand, but  as  a  concession  made  as  an  in- 
ducement for  the  purpose  of  obtaining  an 
adjustment  If  such  an  offer  should  not  be 
accepted  by  the  alleged  debtor,  the  fact  of 
his  copcession  on  account  of  a  consideration 
which  has  failed  should  not  prevent  the 
plaintiff,  if  forced,  after  all,  to  resort  to 
legal  proceedings,  or  to  continue  them,  if 
already  begun,  from  recovering  on  his  en- 
tire claim  with  the  same  effect  as  if  his  sug- 
gestion in  the  interest  of  harmony  had  not 
been  made.  In  other  words,  the  party  who 
declares  that  he  is  willing  to  accept  a  given 
equivalent  for  his  claim  is  entitled  to  insist 
if  his  offer  be  refused,  that  be  shall  not  be 
prejudiced  by  having  made  It  Nor  should 
he  be  i>ermitted  to  suffer  from  liaving  in- 
timated a  willingness  to  consider  a  peace  of- 
fer if  his  adversary  should  see  fit  to  make 
one.  That  the  plaintiff  should  thus  avoid 
the  effect  of  liis  statement,  it  must  affirma- 
tively appear  that  a  bona  fide  desire  existed 
on  his  part  to  adjust  a  disputed  claim  in 
this  way  rather  than  to  formulate  a  demand 
which  was  then^really  relied  upon  by  him  as 
the  limits  of  £is  Just  rights.  Where  the 
statement  is  made  not  for  the  purpose '  of 
compromise,  in  the  sense  of  buying  imme- 
diate peace,  but  for  attaining  a  different, 
though  somewhat  similar,  object  (e.  g.,  to 
procure  an  arbitration),  the  statement  is 
available  as  an  admission.  The  typical  peace 
offer  is  perhaps  more  frequently  made  by 
the  debtor  than  by  the  creditor,  by  the  de- 
fendant than  by  the  plaintiff.  Whichever 
party  may  make  it,  the  rule  of  procedure  is 
the  same.  Such  an  offer,  or,  in  case  some- 
thing is  actually  claimed  or  conceded  on  ac- 
count of  Its  truth,  so  much  of  the  offer  aa 
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Is  made  by  the  party,  not  because  he  believes 
It  to  be  true  and  jTist,  but  because  he  hopes 
to  avoid,  by  making  it,  the  annoyance  and 
expense  of  litigation,  will  be  denied  all  evi- 
dentiary force  as  an  admission.  The  circum- 
stances attending  the  making  of  such  of- 
fer will  not  be  permitted  In  any  way  to  op- 
erate to  his  prejudice."  2  Chamberlayne  on 
Evid.  II  1445,  1446.  1447. 

In  the  case  at  bar  the  plaintiff  stated  in 
the  letter,  which  we  held  was  admissible 
against  him,  that  he  alleged  his  damages  to 
be  the  sum  of  $500,  which  he  offered  to  ac- 
cept as  a  compromise.  As  stated  in  our 
former  opinion,  when  the  letter  Is  put  in  evi- 
dence, the  plaintiff  will  have  the  right  to 
give  testimony  explaining  to  the  jury  why 
he  fixed  that  sum  as  the  total  amount  of 
bis  damages ;  but  the  appellant  will  have  the 
right  to  contend  that  it  constituted  a  state- 
ment that  he  was  only  entitled  to  $500  as 
compensation  for  the  injury  which  he  had 
sustained.  We  do  not  hold  that  the  Jury 
would  be  compelled  to  accept  that  sum  as 
the  total  amount  which  the  plaintiff  is  en- 
titled to  recover,  if  the  defendant  is  held 
liable;  but  we  adhere  to  our  holding  that 
appellant  has  the  right  to  have  the  Jury 
consider  the  statement  referred  to  In  de- 
termining how  much  the  plaintiff  is  entitled 
to  recover. 

Aa  shown  by  other  sections  in  the  text- 
books referred  to,  the  modern  tendency  is  to 
depart  from  the  strictness  with  which  some 
courts  have  enforced  the  rale  excluding  such 
testimony,  and  to  admit  In  evidence  many 
statements  formerly  held  to  be  inadmissible; 
and  one  of  the  authors  referred  to  says: 
"As  a  matter  of  logic  no  reasonable  question 
can  exist  as  to  the  right  of  any  litigant  to 
seek  to  establish  such  a  fact.  If  the  claim  of 
the  party  in  question  that  he  did  not  mean 
what  he  has  said  or  intend  the  implications 
of  what  be  has  done  is  obviously  a  circum- 
stance proper  for  the  consideration  of  the 
Jury,  it  may  fairly  be  regarded  as  an  in- 
firmative  consideration  affecting  the  weight 
of  the  evidence,  viewed  in  its  assertive  capac- 
ity. Whenever  it  occurs  that  one  of  two 
equally  legitimate  inferences  may  rationally 
be  drawn  from  the  doing  by  a  person  of  a 
given  act,  or  the  making  of  a  particular  state- 
ment, it  is,  in  point  of  reason,  proper  to  sub- 
mit to  the  Jury,  under  appropriate  instruc- 
tions, the  question  as  to  which  is  the  proper 
conclusion  for  the  mind  to  reach.  Where 
the  Jury,  as  reasonable  men,  might  find  that 
a  given  statement  now  said  by  the  declarant 
to  have  been  made  by  way  of  compromise, 
was,  in  reality,  an  admission,  an  entire  ex- 
clusion of  the  evidence  is  often  far  too  severe 
an  administrative  expedient  to  be  employed 
by  a  court  of  Justice  for  the  protection  of  a 
role  of  public  policy,  however  salutary.  The 
peculiarity  of  tlie  procedural  rule  in  ques- 
tion,  therefore,    is   this:      It   absolves   the 


declarant  from  any  obligation  to  explain  that 
he  made  his  concession  of  liability  for  the 
sake  of  buying  peace,  leaving  to  the  Jury  to 
determine  how  far  such  is  the  fact  The 
rule  refuses  to  recognize  any  logical  or  rea- 
sonable possibility  that  any  oitier  motive 
could  have  Influenced  the  litigant's  conduct 
if  the  hope  of  buying  peace  might  have  done 
so."  2  Chamberlayne  Evid.  {  1449. 
Motion  overruled. 


WILLIAM  MILLER  &  SONS  CX>.  T.  WAY- 
MAN  et  al. 
(Court  of  Civil  Appeals  of  Texas.     Galveston. 
April  18,  1913.    On  Motion  for  Re- 
hearing, May  9,  1913.) 

1.  Master  and  Servant  (f  274*)— Aoraoif  fob 
Injuries— Evidence. 

In  an  action  for  the  death  of  an  employ^ 
whose  business  it  was  to  keep  in  repair  an  ele- 
vator shaft  in  an  unfinished  building  and  who 
was  struck  by  a  descending  bucket  used  in 
hoisting  building  materials  and  allowed  to  fall 
of  its  own  weight  without  any  warning  and 
without  ascertaining  whether  deceased  was  in  a 
position  where  be  was  likely  to  be  struck,  evi- 
dence that  deceased  had  worked  for  defendant 
on  other  buildings  at  the  same  kind  of  work 
and  where  the  apparatus  and  conditions  werp 
the  same  as  on  the  building  in  question  should 
have  been  admitted  to  show  deceased's  intimate 
knowledge  of  the  conditions  and  dangers  of  the 
work  in  which  be  was  engaged  at  the  time  he 
was  killed. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |§  939-949;  Dec.  Dig.  | 
274.*] 

2.  Apfxal  and  Error  (I  1067*)— Hario^kss 
Error— Instructions. 

The  exclusion  of  such  evidence  was  harm- 
less, where  the  undisputed  evidence  showed  an 
intimate  knowledge  by  deceased  of  the  condi- 
tions of  the  work,  the  operation  of  the  bucket 
in  the  shaft,  the  danger  from  the  falling  bucket 
to  any  one  in  the  shaft  when  it  was  above  him, 
the  impossibility  of  any  one  above  the  bucket 
seeing  him  in  the  shaft  or  of  conveying  any 
warning  to  him,  and  of  the  fact  that  no  signals 
bad  been  provided  for  or  were  used. 

[E2d.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  ||  4194-4199,  4205;  Dec. 
Dig.  I  1057.*] 

3.  Master  and  Servant  (J  217*)— Liabiutt 
roR  Injuries— Assumption  of  Risk. 

Where  an  employ^  working  on  an  elevator 
shaft  in  an  unfinished  building  voluntarily  plac- 
ed himself  In  a  position  of  danger  while  a  hoist- 
ing bucket  which  was  permitted  to  fall  of  ito 
own  weight  was  above  him,  although  his  work 
could  have  been  accomplished  by  waiting  until 
the  bucket  was  lowered,  with  not  only  general 
knowledge  that  the  bucket  was  operated  in  this 
way  without  giving  warning  before  permitting 
it  to  drop,  but  also  with  knowledge  that  it 
would  be  so  operated  at  the  particular  time  and 
that  no  warning  would  be  given,  after  being 
warned  not  to  go  in  the  shaft  while  the  bucket 
was  above  him  before,  and  at  the  time  of,  the 
accident,  in  reliance  on  his  own  ability  to  avoid 
the  falling  bucket,  and  not  in  reliance  on  any 
expectation  that  he  would  be  warned,  he  assum- 
ed the  risk  of  injury  from  the  employer's  negli- 
gence in  permitting  the  bucket  to  drop  without 
warning  him  or  without  ascertaining  whether 
be  wns  in  a  position  to  be  injured,  since  it  does 
not  affect  the  defense  of  assumed  risk  that  the 
danger  was  brought  about  by. the  negligence  of 


•For  otliar  caaas  see  same  topic  and  secUon  NUMBBR  la  Deo.  Dig.  A  Am.  Dig.  Key-No.  SerlM  t  Rap'r  Indexu 


Digitized  by 


v^oogle 


198 


167  SOUTHWESTBRN  BBPOBTEB 


CTex. 


the  employer,  if  the  injared  employe  knew  at 
the  time  of  the  dangerous  condition  brought 
about  by  the  negligent  conduct  of  the  business 
and  of  the  extra  danger  to  himself  therefrom. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {§  674-600;    Dec.  Dig.  f 

4.  MASrSB  ARD  SeBTANT  <{  179*)— LlABUJTT 
FOB      INJXTBIES  —  NkGUOENCB      OF     FSIXOW 

Sebvant! 

Under  Rev.  St  1886,  art  3017,  subd.  1, 
giving  a  cause  of  action  for  wrongful  death 
caused  by  the  negligence  of  the  proprietor,  own- 
er, charterer,  or  hirer  of  any  railroad,  stage- 
coach, or  other  vehicle  for  the  conveyance  of 
goods  or  passengers  or  by  the  unfitness  or  neg- 
ligence of  their  servants  or  agents,  and  subdi- 
vision 2,  giving  such  cause  of  action  when 
death  is  caused  by  any  wrongful  act,  negligence, 
unskillfulness,  or  default  of  another,  a  private 
corporation  which  is  not  one  of  those  referred 
to  in  subdivision  1  is  not  liable  for  the  death 
of  an  employ^  through  the  negligence  of  another 
employe,  but  is  liable  if  the  death  was  caused 
by  the  negligence  of  a  vice  principaL 

[E2d.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {{  354-358;  Dec.  Dig.  | 
179.*] 

6.  Mabtkb  and  Sbbvant  (J  190*)— LiABrLiTT 
roB  Injubdes  —  Nequgencb  or  Fellow 
Sekvant. 

Where  a  vice  principal  negligently  directed 
an  employ^  to  signal  an  engineer  to  permit  a 
hoisting  bucket  in  an  elevator  shaft  to  drop 
withoDt  warning  another  employ^  working  in 
the  shaft  or  ascertaining  whether  he  was  in  a 

Eosition  to  be  Injured  and  he  was  struck  by  the 
ncket  and  killed,  his  death  was  due  to  the  neg- 
ligence of  the  vice  principal,  and  not  to  the 
negligence  of  the  coemploytf;  the  death  not 
having  been  caused  by  anv  negligent  execution 
of  the  order  by  the  coemploy^  but  by  its  execu- 
tion at  alL 

[EM.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.   |§  449-474;    Dec.  Dig.  { 

6.  Appbal  and  Ebbob  (I  1176*)— Disposition 
— Rendebino  Final  Judgment. 

In  an  action  for  the  death  of  an  employ^ 
where  the  evidence  was  fully  developed  and  no 
evidence  oCFered  by  plaintiff  excluded,  and  the 
undisputed  evidence  showed  that  plaintiff  as- 
sumed the  risk  and  did  not  suggest  that  upon 
another  trial  any  additional  facts  could  be  dis- 
closed, the  court  in  reversing  a  judgment  for 
plaintiif  would  render  judgment  for  defendant 
as  permitted  by  Rev.  St  1896,  art  1027,  pro- 
viding that  when  the  judgment  below  shall  be 
reversed  the  court  shall  render  such  judgment 
as  the  court  below  should  have  rendered,  except 
when  it  is  necessary  that  some  matter  of  fact 
be  ascertained  or  the  damage  to  be  assessed  or 
the  matter  to  be  decreed  is  uncertain,  in  which 
cases  the  case  shall  be  remanded  for  a  new 
trial. 

[EM.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |i  4573-4687;  Dec.  Dig.  | 
1176.*] 

On  Motion  for  Rehearing. 

7.  Masteb  and  Sebvant  (|  278*)— Actionb 
FOB  Injubies— Sufficiency  of  Evidence. 

In  an  action  for  the  death  of  an  employg 
working  in  an  elevator  shaft  in  an  unfinished 
building  and  struck  by  a  descending  bucket  used 
to  hoist  materials  and  permitted  to  fall  by  its 
own  weight,  evidence  held  insufficient  to  show 
that  the  vice  principal  in  charge  of  the  work 
promised  to  protect  him  while  he  was  working 
in  the  shaft 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §§  954,  956-958,  960-989, 
971,  972,  977 ;    Dec.  Dig.  §  278.»] 


Appeal  from  District  Conrt,  Harris  Ooonty; 
Wm.  Masterson,  Judge. 

Action  by  Nell  E.  Wayman  and  others 
against  William  Miller  &  Sons  Company. 
Judgment  for  plaintiffs,  and  d^endant  ap- 
peals.    Reversed  and  rendered. 

Hunt,  Myer  &  Teagle,  of  Houston,  for  ap- 
pellant W.  H.  Ward  and  J.  B.  Melton,  both 
of  Houston,  for  appellees. 

REIESE,  J.  B.  B.  Wayman,  on  or  aboat 
July  10,  1911,  was  In  the  employment  of  Wil- 
liam Miller  &  Sons  Company,  a  corporation, 
which  was  constructing  a  nine  or  ten  story 
building  in  the  city  of  Houston  known  as  the 
"Southern  Pacific  Bnlldlng."  While  so  en- 
gaged at  work  upon  said  bnlldlng,  Wayman 
was,  on  the  date  mentioned,  killed  by  being 
struck  by  a  large  bucket  used  for  hoisting  con- 
crete and  other  buUdlng  material  through  a 
shaft  or  open  space  In  the  building  called  an 
"elevator  shaft,"  and  which  bucket  was  de- 
scending through  the  shaft  from  the  roof  to 
the  bottom  of  the  shaft  This  suit  was  Insti- 
tuted by  Mrs.  Nell  Wayman,  widow,  and  the 
father  and  mother  of  the  deceased  Wayman, 
against  the  said  William  Miller  &  Sons  Com- 
pany to  recover  damages  for  his  death.  A 
trial  with  a  Jury  resulted  In  a  verdict  and 
Judgment  for  plalntUfs  for  $14,000,  appor- 
tioned $10,000  to  the  widow,  and  $2,000  each 
to  the  father  and  mother  of  deceased.  De- 
fendant made  a  motion  for  a  new  trial, 
which  was  overruled,  and  brings  the  case  to 
this  court  on  appeal. 

After  describing  the  place  at  which  deceas- 
ed was  at  work  and  the  manner  In  which  he 
received  the  llijurles  which  resulted  In  his 
death  on  the  following  day,  It  Is  charged  In 
the  petition  that  the  Injuries  and  death  were 
the  proximate  consequence  of  the  negligence 
of  defendant  and  of  Its  vice  principal.  Lane. 
In  the  following  particulars:  First,  In  failing 
to  exercise  ordinary  care  to  warn  Wayman 
of  the  descent  of  the  bucket  In  time  to  al- 
low him  to  get  out  of  the  way;  second,  in 
causing  the  bucket  to  be  lowered  without  ex- 
ercising ordinary  care  to  ascertain  whether 
Wayman  had  gotten  out  of  the  elevator  shaft, 
where  he  was  at  work;  third,  In  failing  to  have 
In  operation  distinct,  audible  signals,  which 
would  have  served  to  warn  Wayman  that  the 
bucket  was  to  be  lowered;  and,  finally,  that 
defendant  and  Its  said  -^ce  principal  were 
guilty  of  negligence,  which  was  the  proximate 
cause  of  the  death  of  Wayman,  In  causing 
the  bucket  to  be  sent  down  with  fuU  knowl- 
edge that  Wayman  was  engaged  In  working 
In  said  elevator  shaft,  and  without  ascertain- 
ing that  he  bad  left  the  shaft  Defendant 
pleaded  the  general  Issue  and  In  addition, 
with  appropriate  averments,  the  Issues  of 
contributory  negligence  and  assumed  risk. 
The  court  did  not  submit  the  third  ground 
of  negligence,  as  charged  in  the  petition,  of 
failure  to  have  in  operation  a  system  of  slg- 
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nals  for  warning  employes  of  the  ascent  and 
descent  of  the  bucket 

We  have  read  very  carefully  the  statement 
of  facts,  which  Is  short,  and  do  not  find  that 
there  is  any  conflict  In  the  evidence  upon  any 
material  'fact.  The  following  condnsions 
arise  upon  the  undisputed  evidence: 

At  the  time  of  the  accident  referred  to, 
£3.  £.  Wayman  was  in  the  employment  of  ap- 
pelant, a  corporation  which  was  engaged  in 
«recting  a  large  building  In  the  city  of  Hous- 
ton, and  Wayman  had  been  so  employed  on 
this  building  for  about  five  months  prior  to 
the  accident  in  the  same  kind  of  service  in 
which  he  was  engaged  at  the  time  be  was 
killed.  Wayman  was  a  skilled  mechanic, 
attout  26  years  old.  lu  doing  the  work  of  the 
erection  of  the  building,  which  was  about 
nine  stories  In  height,  appellant  had  had 
constructed  inside  of  the  building  an  elevator 
shaft,  being  a  square  opening  extending  en- 
tirely through  the  building,  from  the  ground 
floor  to  the  roof,  about  four  or  five  feet 
square.  A  large  iron  bucket,  about  four  feet 
square,  weighing  about  500  pounds,  and 
which  occupied  practically  all  of  the  space  of 
this  elevator  shaft,  was  carried  up  and  down 
through  the  shaft  from  the  ground  to  the 
roof  by  means  of  a  rope,  which  ran  through 
pulleys  at  top  and  bottom  of  the  shaft  This 
rope  was  wound  aronnd  a  drum  at  the  bot- 
tom of  the  building  and  by  the  side  thereof, 
and  a  small  engine,  with  steam  power,  so 
operated  this  drum  as  to  raise  and  lower 
the  bucket.  The  bucket  was  used  for  the 
purpose  of  carrying  concrete  and  other  build- 
ing material  to  the  different  floors  of  the 
building.  On  the  fourth  floor  of  the  build- 
ing there  was  a  receptacle  called  a  "hopper," 
which  was  about  flush  with  the  edge  of  the 
shaft  and  a  few  feet  above  the  floor.  In 
carrying  concrete  In  this  bucket  to  the  fourth 
floor  there  was  an  opening  in  the  shaft,  and 
It  was  so  contrived  that  by  the  use  of  a  trig- 
ger, when  a  bucket  full  of  concrete  got  to 
this  floor.  It  would  automatically  tilt  up  and 
deposit  the  contents  of  the  bucket  in  this 
hopper.  When  being  used  this  bucket  was 
carried  up  rather  slowly,  but  when  it  was 
desired  to  lower  it  this  was  done  by  releas- 
ing a  clutch  at  the  engine,  when  the  bucket 
fell  of  its  own  weight,  and  very  swiftly, 
practically  like  any  heavy  body,  falling  of 
Its  own  weight  without  Impediment  When 
this  bucket  was  up  and  It  was  desired  to 
lower  It  some  person  would  go  to  the  side 
of  the  building  next  to  the  engine  on  the 
floor  on  which  the  bucket  was,  drop  some- 
thing on  the  roof  over  the  engine  to  attract 
the  attention  of  the  person  operating  the 
-engine,  and  then  indicate  by  a  motion  of  the 
hand  that  the  bucket  was  to  be  lowered.  The 
bucket  so  filled  the  space  of  the  shaft  that 
a  person  above  where  the  bucket  happened 
to  be  could  not  see  anything  In  the  shaft 
below  the  bucket  When  a  person  was  work- 
ing in  or  partly  lu  the  elevator  shaft,  as 


Wayman  was,  with  the  bucket  above  htm 
there  was  no  way  in  which  to  give  him  a 
signal  or  warn  him  when  the  bucket  was  to 
be  lowered.  Ordinarily  when  at  work  this 
bucket  went  up  and  down  about  every  1%  or 
2  minutes.  This  elevator  shaft  had  been  put 
In  by  Wayman,  and  It  was  his  business  to 
look  after  It  and  keep  it  in  repair,  and  such 
had  been  his  duty  from  the  time  it  was  con- 
structed about  four  or  five  months  before 
the  accident  Whenever  it  became  neces- 
sary to  move  or  put  In  a  guide  (as  herein- 
after explained),  it  was  Wayman's  business 
to  do  the  work.  It  was  testified,  however,, 
by  the  foreman,  that  sometimes,  when  Way- 
man  was  engaged  at  something  else,  some 
one  else  would  be  called  upon  to  do  this 
worlc  Wayman  knew  aU  about  this  eleva- 
tor shaft  and  the  operation  of  the  bucket 
In  every  detail.  One  Charles  Lane  was  the 
foreman  In  charge  of  the  work.  He  had 
power  and  authority  to  direct  the  work  be- 
ing done  by  Wayman  and  his  coemploy6s, 
with  power  to  hire  and  discharge  the  men, 
including  Wayman,  and  was  therefore  a 
vice  principal,  and  not  the  fellow  servant, 
of  Wayman. 

On  the  morning  of  the  accident  Wayman 
was  working  on  the  fourth  fioor  of  the  build- 
ing. They  had  been  carrying  concrete  to  this 
fioor,  In  consequence  of  which  there  was  an 
opening  In  the  elevator  shaft  to  enable  them 
to  unload  the  bucket  in  the  hopper  on  this 
floor.  In  order  to  enable  them  to  carry  the 
bucket  up  and  beyond  this  floor,  it  was  nec- 
essary to  close  this  opening  so  as  to  prevent 
the  tilting  of  the  bucket  when  It  got  to  this 
floor.  This  was  done  by  placing  what  was 
called  a  "guide"  across  this  opening.  This 
guide  was  a  piece  of  timber,  two  by  four, 
and  about  four  feet  long,  which  was  nailed 
upright  across  the  opening.  In  order  to  do 
this  work  of  putting  In  the  guide.  It  was  nec- 
essary for  the  person  doing  the  work  to  have 
some  part  of  his  person  within  the  elevator 
shaft,  so  as  to  nail  the  guide,  but  not  to  get 
entirely  within  the  shaft.  Lane  told  Way- 
man  to  flx  this  guide,  as  he  wanted  concrete 
on  the  roof.  Lane  then  went  down  to  the 
ground  floor,  got  In  the  bucket  with  some 
steel  rods,  and  was.  carried  to  the  roof.  The 
guide  not  being  in  on  the  fourth  floor,  Lane 
kept  the  bucket  from  tilting  when  he  came  to 
the  opening  on  this  floor  by  the  weight  of  his 
body  on  the  opposite  side  of  the  bucket. 
Wayman  waited  a  few  minutes  after  the 
bucket  passed  up  and  began,  with  the  assist- 
ance of  a  fellow  servant  one  J.  W.  Walker, 
called  "Red,"  to  put  In  the  guide.  To  do  this 
he  stood  upon  the  hopper  and  reached  inside 
of  the  elevator  shaft  to  nail  the  guide  fast 
In  doing  this  parts  of  Wayman's  body  were 
exposed  inside  of  the  shaft  It  was  shown 
without  dispute,  by  the  testimony  of  Walker, 
appellees'  witness,  that  wlille  In  this  position 
wdth  the  bucket  above  him,  Walker  warned 
him  that  it  was  dangerous  to  go  inside  of  the 
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shaft,  or  to  work  In  the  manner  In  which 
he  was  working.  This  witness  testified:  "I 
warned  Wayman  about  the  bn(*et  falling 
and  the  danger  of  being  struck  by  It,  by  hol- 
lering to  him  twice,  'Look  out,'  when  the  buck- 
et was  coming  down.  When  the  bucket  was 
coming  up  and  before  It  started  down,  I  told 
him  not  to  go  in  then,  that  it  was  dangerous, 
and  he  said,  'Red,  I  will  get  out  of  the  way.' 
I  warned  him  Just  a  few  seconds  before  he 
was  struck  that  the  bucket  might  come  down 
and  strike  him  and  not  to  work  in  the  man- 
ner in  which  he  was  working  at  that  time. 
.  In  reply  to  my  warning  he  said:  'Red,  I  will 
get  out  of  the  way;  don't  be  afraid;  don't  be 
scared  about  me.  I  will  get  out  of  the  way 
of  the  bucket'  When  he  said  he  would  get 
out  of  the  way  of  the  bucket,  I  said  to  him: 
*I  would  not  get  in  there.  It  is  dangerous. 
The  bucket  has  gone  up  over  us.  We  cannot 
get  any  signals  in  here.' "  This  witness  tes- 
tified by  deposition  taken  by  appellees,  and 
part  of  the  testimony  detailed  was  in  re- 
sponse to  direct  interrogatories.  The  bucket 
after  reaching  the  roof  remained  long  enough 
to  unload  and  place  the  steel  rods,  about  16 
minutes,  when  one  Green  was  directed  by 
Lane  to  have  the  bucket  lowered.  Green 
then  went  to  the  edge  of  the  roof  next  to 
where  the  engine  was,  dropped  a  stone  on  the 
roof  over  the  engine,  and,  having  thus  gotten 
the  attention  of  the  engineer,  gave  the  signal 
to  lower  the  bucket  The  dutch  was  releas- 
ed, and  the  bucket  dropped  through  tbe  ele- 
vator shaft  Wayman  was  at  the  instant 
standing  on  the  hopper  with  part  of  his  body 
Inside  of  the  shaft.  The  bucket  struck  him, 
but  did  not  knock  him  into  the  shaft,  but  as 
the  bucket  passed  him,  or  the  instant  after  it 
passed  him,  he  toppled  over  and  fell  head 
foremost  into  the  bucket.  He  was  uncon- 
scious when  his  fellow  workmen  reached  him, 
and  died  the  next  day.  His  death  was  caus- 
ed by  the  descent  of  the  bucket  through  the 
elevator  shaft  striking  him  as  aforesaid.  Ap- 
pellee Mrs.  Nell  Wayman  Is  the  wife,  and  the 
Other  plaintiffs  are  the  parents,  of  the  de- 
ceased, Wayman.    He  left  no  dilldren. 

[1]  Appellant  offered  evidence  to  show  that 
Wayman  had  been  In  the  employ  of  appellant 
for  more  than  two  years;  that  he  had  work- 
ed for  appellant  on  other  buildings  in  Hous- 
ton at  the  same  kind  of  work  and  where  the 
tools,  apparatus,  and  conditions  were  the 
same  as  on  the  Southern  Pacific  building, 
which  evidence  was  (we  think  erroneously) 
excluded.  The  purpose  and  effect  of  the  evi- 
dence was  to  show  an  intimate  knowledge  by 
Wayman  of  all  of  the  conditions  and  dangers 
of  the  work  in  which  he  was  engaged  at  the 
time  he  was  killed. 

[2]  We  think  the  error  was,  however,  harm- 
less, as  we  find  that  the  undisputed  evidence 
shows  an  intimate  knowledge  by  Wayman  of 
all  of  the  conditions  of  the  work,  the  opera- 
tion of  raising  and  lowering  of  the  bucket  in 
the  elevator  slutft,  the  danger  from  the  fall- 


ing bucket,  to  any  one  in  tlie  elevator  shaft 
when  the  bucket  was  above  him,  the  impossi- 
bility of  any  one  above  the  bucket  seeing  him 
in  the  position  In,  or  partly  In,  the  shaft  or 
of  conveying  any  warning  to  him  that  the 
bucket  was  about  to  be  lowered,  and  of  the 
fact  that  no  signals  had  been  provided  for, 
or  used,  In  such  cases.  We  find  from  the  un- 
disputed evidence  that  Wayman  had  been 
warned  by  Lane,  the  foreman,  about  the  dan- 
ger of  working  on  the  elevator  shaft  when 
the  bucket  was  above  him.  The  undisputed 
evidence  is  of  such  a  character  that  no  other 
conclusion  can  be  arrived  at  than  that  Way- 
man  was  as  fully  apprised  as  one  could  be  of 
the  danger  of  exposing  any  part  of  his  per- 
son In  the  elevator  shaft  while  the  bucket 
was  above  him,  that  the  bucket  was  liable  to 
drop  any  minute,  and  without  signal  or  warn- 
ing to  him.  It  is  also  the  result  of  the  un- 
disputed evidence  that  Wayman  could  just  as 
well  have  waited  until  the  bucket  was  low- 
ered before  putting  in  the  guide,  as  this  work 
only  took  about  ten  minutes  to  accomplish. 
E>vans,  plaintiffs'  witness,  testified,  and  all  of 
the  testimony  on  the  point  was  to  the  same 
effect:  "Signals  for  hoisting  and  lowering  the 
bucket  were  given  by  a  man  stepping  to  the 
outside  of  the  window  over  next  to  the  en- 
gine and  dropping  a  rock  or  something  on  the 
roof  over  the  engine  and  signaling  to  the  en- 
gineer. The  method  of  warning  used  inside 
the  building  to  those  who  were  working  on 
or  about  the  elevator  shaft  was,  when  we 
were  doing  work  in  the  elevator  shaft  we 
generally  signaled  to  a  man  up  above  or  a 
man  below  when  we  got  in  or  would  be  put- 
ting In  the  guide  or  taking  It  out  There  was 
no  way  that  I  know  of  to  signal  those  who 
might  be  engaged  in  working  in  the  elevator 
shaft  or  to  warn  them  of  the  descent  of  the 
elevator  bucket  If  there  had  been  one,  I 
would  have  known  it"  Walker,  witness  for 
plaintiff,  testified  that  the  proper  way  to 
have  repairs  made  on  the  Inside  of  the  shaft 
was  to  have  stopped  the  machine  that  runs 
the  bucket,  get  entirely  Into  the  shaft  and 
do  the  repairs,  and  then  get  out ;  but  the  un- 
disputed evidence  shows  that  Wayman  knew 
that  this  method  was  not  pursued. 

[3]  By  appropriate  assignments  of  error 
appellant  assails  the  verdict  of  the  jury  as 
being  contrary  to  the  evidence  and  without 
any  evidence  to  support  It,  both  on  the 
ground  that  it  is  shown  that  the  accident  to 
the  deceased  Wayman  arose  out  of  and  was 
the  result  of  a  risk  known  by  him  and  volun- 
tarily assumed,  and  that  such  injuries  were 
the  proximate  result  of  his  own  negligoice. 
The  reply  Is  made  to  this  contention,  so  fttr 
as  the  defense  of  assumed  risk  is  concerned, 
that  the  risk  and  danger  were  brought  about 
by  the  negligent  act  of  Lane,  appellant's  vice 
principal,  in  sending  down  the  bucket  with- 
out first  having  either  signaled  Wayman  to 
get  out  of  the  way,  or  ascertained  that  he 
was  not  In  a  position  to  be  struck  by  the 
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descending  bucket.  Conceding  that  Lane  was 
thus  negligent,  or  that  this  fact  has  at  least 
been  fonnd  by  the  jury  upon  sufficient  evi- 
dence, and  the  accident  was  proximately 
caused  by  such  negligence  wbich  would  be 
the  negligence  of  appellant  Itself,  If  there 
was  no  other  feature  of  the  evidence  to  affect 
or  control  the  legal  result,  the  case  would 
come  under  the  well-settled  doctrine  that  a 
servant  cannot  be  held  to  have  assumed  the 
risks  of  dangers  to  which  he  Is  subjected  by 
the  failure  of  the  master  to  exercise  ordinary 
care,  not  only  to  provide  a  reasonably  safe 
place  for  him  to  work,  but  to  conduct  his 
business  in  a  reasonably  safe  manner  for  the 
protection  of  the  servant  But  it  Is  the  result 
of  the  undisputed  evidence  that  Wayman 
knew  that  the  bucket  was  above  blm,  that 
It  was  to  be  expected  that  It  would  be 
sent  down  at  any  moment,  that  no  sig- 
nals or  warning  would  be  given  him  of 
the  descent  of  the  bucket,  and  that  he 
could  not  expect  that  Lane  would  or  could' 
practically  ascertain  before  sending  the  buck- 
et down  that  he  was  not  in  a  position  to  be 
struck  by  it.  Not  only  did  Wayman  have 
this  general  knowledge  of  every  danger  aris- 
ing from  his  doing  the  work  as  he  did  ac- 
quired by  ills  Intimate  knowledge  of  the 
means  employed  and  the  manner  In  which  the 
work  Iiad  been  customarily  done,  and  was 
then  being  done,  but  he  had  t>een  warned  by 
Lane  and  others  of  the  danger  of  doing  the 
very  thing  which  he  was  engaged  in  doing, 
and  which  was  the  proximate  cause  of  his 
death,  and  he  was  also  warned  and  his 
attention  called  to  the  danger  at  the  very 
time  of  the  accident.  It  is  conclusively 
shown  by  the  testimony  of  Walker,  appellees' 
witness,  that  Wayman  did  not  rely  for  his 
safety  while  In  the  shaft  upon  any  warning 
to  be  given  to  him  of  the  descent  of  the 
bucket,  nor  upon  Lane's  ascertaining  that 
he  was  not  in  the  shaft  before  sending  the 
bucket  down.  He  relied  upon  his  own  ability 
to  escape  the  danger  by  dodging  out. of  the 
snaft  In  time  to  escape  injury  If  the  bucket 
came  down  while  he  was  at  work  In  the 
shaft.  There  is  nothing  in.  the  record  to  sup- 
port the  contention  put  forward  by  appellees 
In  their  brief  that  Lane  had  promised  to  pro- 
tect him  while  working  in  the  shaft,  or  that 
he  relied  upon  this.  Lane  merely  directed  him 
to  fix  the  guide.  Wayman  knew  what  to  do 
and  bow  to  do  it,  and  the  circumstances 
under  which  the  work  was  to  be  done.  He 
was  not  required  by  his  orders  to  put  In 
this  guide  or  to  go  Inside  of  the  shaft  In 
order  to  do  so,  while  the  bucket  was  above 
Um.  He  could  have  waited  until  the  bucket 
was  lowered.  He  voluntarily  assumed  the 
extra  risk  of  going  inside  of  the  shaft  while 
the  bucket  was  above  him,  with  full  knowl- 
edge that  It  might  drop  at  any  moment  with- 
out warning. 

In  the  case  of  O.,  C.  &  8.  F.  Ry.  Co.  v. 
Hnyett,  90  Tex.  636,  92  S.  W.  456,  6  L^  B.  A. 


(N.  S.)  669,  Judge  Williams,  speaking  for  the 
conrt,  uses  this  language:  "But  the  jury 
could,  perhaps,  have  thought  that,  while  this 
was  a  dangerous  and  negligent  manner  of 
doing  the  work,  yet  it  was  the  one  in  which 
it  was  commonly  and  habitually  done  by  the 
defendant,  and  that  plaintiff  knew  that  fact. 
Under  snch  circumstances  there  would,  we 
think,  be  an  assumption  of  risk  arising  from 
a  danger  known  to  have  sprung  from  the 
master's  negligence.  Of  course  the  mere  fact 
that  such  an  occurrence  may  have  occasion- 
ally happened  before  would  not  have  this 
effect  for  the  reason  that  an  employ^  may 
not  be  held  to  forelcnow  that  negligent  con- 
duct would  be  repeated.  The  assumption  of 
risk  would  arise  from  the  doing  of  the  work 
in  a  manner  so  common  and  habitual  that  the 
employes  should  know  that  it  would  be  fol- 
lowed on  the  particular  occasion." 

In  this  case  we  have,  from  the  undisputed 
evidence,  not  only  knowledge  on  the  part  of 
Wayman  of  the  habit  or  custom,  but  actual 
and  unmistakable  knowledge  that  the  work 
of  lowering  the  bucket  would  be  done  in  the 
same  way  on  this  occasion,  and  a  clear  appre- 
ciation of  the  danger  to  himself,  arising 
therefrom.  We  Tinderstand  the  effect  of  this 
statement  of  the  law  in  the  Huyett  Case  to  be 
that  It  does  not  affect  the  defense  of  assumed 
risk  that  the  danger  was  brought  about  by 
the  negligence  of  the  master.  If  in  fact  the 
Injured  servant  knew,  at  the  time,  of  the 
dangerous  condition  thus  brought  about  by  the 
negligent  conduct  of  the  business,  and  of  the 
extra  danger  to  himself  in  the  situation  In 
which  he  placed  himself.  If  the  defense  of 
assumed  risk  is  not  to  be  sustained,  except 
in  cases  where  the  master  Is  not  negligent 
with  reference  to  such  risk,  there  would  be 
practically  no  use  in  such  plea.  The  master 
not  being  negligent,  there  would  be  no  lia- 
bility Independent  of  any  defense  of  as- 
sumed risk.  In  the  case  of  St  L.  Ry.  Co.  v. 
Brisco,  100  Tex.  354,  99  S.  W.  1020,  the  Su- 
preme Court  undertakes  to  distinguish,  not 
very  satisfactorily,  the  Huyett  Case,  supra, 
from  the  case  of  H.  &.  T.  C.  By.  Co.  v. 
Turner,  99  Tex.  547,  91  S.  W,  562.  One 
grouud  of  distinction,  so  far  as  we  under- 
stand the  opinion,  Is  that  in  the  Huyett  Case 
the  plaintiff  was  himself  engaged  In  the  work 
by  the  negligent  conduct  of  which  he  was 
injured,  while  in  the  Turner  Case  he  was 
engaged  In  an  Independent  employment  hav- 
ing no  connection  with  the  negligent  switch- 
ing of  the  cars  by  which  Turner  was  in- 
jured. It  might  be  urged,  by  way  of  applying 
the  doctrine  of  the  Turner  Case  to  the 
present  case,  that  Wayman  was  engaged  In  a 
work  having  no  connection  with  the  raising 
and  lowering  of  the  bucket  The  only  sound 
basis  for  such  distinction  is  that  one  engaged 
in  an  independent  work  would  not  know  that 
the  operation  by  which  he  was  injured  was 
in  fact  being  then  negligently  done,  but  at. 
most  would  only  know  that  it  was  the  habit 
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or  cnstom  to  do  It  negligently.  The  facts  of 
the  present  case  forbid  any  such  distinction, 
in  view  of  Wayman's  actual  present  knowl- 
edge that  the  bucket  would  be  sent  down 
without  warning  to  him  or  ascertainment 
whether  he  was  in  the  shaft  The  following 
cases  also,  we  think,  establish  the  doctriut 
by  which  this  case  must  be  ruled:  Quill  ▼. 
H.  &  T.  C.  By.  Co.,  93  Tex.  616,  55  8.  W. 
1126,  57  S.  W,  948;  M.,  K.  &  T.  By.  Co.  v. 
Hannig,  91  Tex.  351,  43  S.  W.  508;  T.  &  N. 
O,  B.  B.  Co.  V.  Single,  91  Tex.  288,  42  S.  W. 
971;  Bonnet  v.  G.,  H.  ft  S.  A.  By.  Co.,  89  Tex, 
72,  33  S.  W.  334;  8.  P.  By.  Co.  ▼.  Aylward, 
79  Tex.  678,  16  S.  W.  697.  We  find  this 
statement  of  the  author's  views  on  this  ques- 
tion In  Judge  Street's  excellent  and  very 
useful  work  on  the  law  of  personal  injuries 
In  Texas  (page  293):  "Where  unusual  risk, 
resulting  either  from  the  manner  of  the  con- 
duct of  the  business,  or  from  defective  ma- 
chinery nsed,  is  known  to  the  employ^,  the 
question  of  his  assumption  of  the  risk  arising 
therefrom,  if  capable  of  being  assumed  at 
all,  should  be  determined,  as  in  other  cases 
of  extraordinary  risk;  that  is  to  say,  besides 
his  knowledge  of  the  unnecessarily  hazardous 
manner  in  which  the  business  is  conducted  or 
of  the  defective  condition  of  the  machinery 
used,  there  must  be  shown  appreciation  of 
the  danger  and  its  Tolantary  acceptance  in 
the  particular  instance." 

We  cannot  entirely  accept  the  broad  state- 
ment of  the  author  (on  page  299)  "that  in  no 
case  can  the  fact  that  one  habitually  carried 
on  a  dangerous  business  in  an  unnecessarily 
hazardous  manner,  or  with  defective  machin- 
ery, exposing  the  servant  to  unnecessary  dan- 
ger, though  knoion  to  the  plaintiff,  be  enter- 
tained as  a  defense.  Such  a  defense  is  con- 
tra bonos  mores."  It  is  true  that  the  habit- 
ual commission  of  a  negligent  act  cannot  rob 
it  of  its  character  of  negligence,  but  the  de- 
fense of  assumed  risk,  arising  from  the  full 
knowledge  that  the  business  is  negligently 
carried  on  and  the  voluntary  acceptance  of 
the  extra  risk,  known  and  appreciated,  rests 
upon  a  different  ground  and  does  not  depend 
upon  a  negation  of  the  negligence.  As  broad- 
ly stated  in  the  text,  we  think  the  doctrine 
la  opposed  to  the  authorities,  at  least  tn  this 
state,  by  which  we  are  bound. 

[4,  S]  Under  the  provisions  of  article  3017, 
B.  S.  1895,  appellant,  being  a  private  corpo- 
ration and  not  one  of  those  referred  to  in 
subdivision  1  of  the  act,  would  not  be  liable 
for  the  death  of  Wayman  if  the  same  had 
been  caused  by  the  negligence  of  one  of  its 
agents  or  servants,  as  distinguished  from  the 
negligence  of  tlie  corporation  Itself.  Flem- 
ing V.  Loan  Agency,  87  Tex.  238,  27  S.  W.  126, 
26  L.  B  A.  250.  But  the  negligence  here 
charged  was  that  of  Lane,  who  was  shown 
to  have  been  the  vice  principal  of  appellant, 
and  hence  the  negliffence  of  the  appellant  for 
which  it  would  be  liable  under  subdivision  2 
of  the  said  statute.  The  Immediate  cause  of 
the  death  of  Wayman  was  the  dropping  of 


the  bucket  This  was  done  on  Lane's  direct 
order.  It  was  not  the  negligent  execution  of 
the  order  by  Oreoi,  a  servant  of  appellant, 
but  Its  execution  at  all,  which  was  Lane's 
act  as  fully  as  though  he  had  hima^f  given 
the  signal  to  the  «iglneer  which  caused  the 
bucket  to  be  dropped.  Hugo-Schmeltzer  ▼. 
Paiz,  141  S.  W.  518;  Sullivan-Sanfoid  Lom- 
ber  Co.  ▼.  Cooper,  142  S.  W.  1168. 

[6]  There  are  other  assignments  of  error 
presented  by  the  brief  of  appellant  based  up- 
on errors  of  procedure  which,  in  the  view  we 
take  of  the  main  issue,  need  nob  be  disposed 
of.  Having  arrived  at  the  conclusion  that 
the  undisputed  evidence  supports  appellant's 
defense  of  assumed  risk,  it  foUows  that  the 
Judgment  will  have  to  be  reversed.  The 
facts  are  few  and  simple.  The  testimony  of- 
fered by  appellees  snpiKirts  the  defense  nam- 
ed, and  upon  the  entire  evidence  the  court 
should  have  instructed  a  verdict  for  defend- 
ant upon  this  issue.  The  evidence  was  fully 
develoiped.  None  of  that  offered  by  appellees 
was  excluded.  There  is  nothing  to  suggest 
that  upon  another  trial  any  facts  conld  be 
disclosed  that  would  tend  to  rebut  explain, 
or  modify  those  shown  to  have  surrounded 
this  unfortunate  accident  In  such  case  it  is 
the  duty  of  this  court  to  render  such  Judg- 
ment as  should  have  been  rendered  by  the 
trial  court  This  Is  the  better  practice  and 
sanctioned  by  the  statute  (article  1027,  B.  S.), 
rather  than  prolong  a  useless  litigation.  I. 
&  G.  N.  By.  Co.  V.  Hall,  46  Tex.  Civ.  App. 
493,  102  &  W.  742;  Pullman  Co.  v.  Cavinees, 
53  Tex.  Civ.  App.  540,  116  S.  W.  410;  M.,  K. 
ft  T.  By.  Co.  v.  Bogers,  118  S.  W.  738;  I.  &G. 
N.  By.  Co.  V.  Belden,  48  Tex.  Civ.  App.  401. 
107  S.  W.  661 ;  T.  ft  P.  By.  Co.  v.  "Lewis,  133 
S.  W.  1086. 

The  Judgment  of  the  trial  court  is  revers- 
ed, and  Judgment  here  rendered  for  appel- 
lant 

Beversed  and  rendered. 

On  Motion  for  Rehearing. 

[7]  On  motion  for  rehearing  it  Is  Insisted 
by  appellee  that  the  statement  in  the  opinion 
that  "there  is  nothing  In  the  record  to  sap- 
port  the  contention  put  forward  by  appellees 
In  their  brief  that  Lane  had  promised  to  pro- 
tect Wayman  while  working  In  the  shaft  or 
that  he  relied  upon  this"  Is  in  direct  contro- 
vention  of  the  evidence. 

The  principal  evidence  relied  upon  to  sup- 
port this  contention  is  the  testimony  of  the 
witness  Walker,  who  was  working  with  Way- 
man,  that  Ijane  told  Wayman:  "Wayman,  go 
put  that  guide  in.  I  am  going  to  bring  up 
some  iron,  and  I  will  ride  on  the  backet  by 
the  time  you  get)  It  fixed."  The  witness  so 
testified.  This  testimony,  when  taken  in  con- 
nection with  the  fact  that  'Lane  then  went 
down,  loaded  the  budcet  with  steel  rods  for 
the  roof,  and  rode  on  the  bucket  past  the 
fourth  floor  to  the  roof,  and  that  In  ffoing  up 
it  was  necessary  for  Lane  to  put  his  weight 
on  the  opposite  aide  of  the  bucket  to  prevent 
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its  tUtdng  when  it  came  to  the  opening  on  the 
fonith  floor  -where  Wayman  was  putting  in 
the  guide,  could  only  mean  that  lane  would 
do  ]u8t  thia  We  Bnd,  as  appellee  reqnests, 
tliat  Walker  gave  this  testimony;  but  we  do 
not  think  it  can  be  tortured  into  a  promise 
by  Lane  to  protect  or  look  out  for  Wayman 
while  putting  in  the  guide.  Wayman  clearly 
did  not  80  regard  It  or  rely  upon  it  as  an  as- 
sarance  that  the  bndcet  would  not  be  sent 
down  without  Lane  in  it,  or  be  kept  above 
while  he  was  at  work  in  the  abaft  Neither 
did  Walker  so  understand  it  When  warned 
by  Walker  of  the  danger  of  the  descending 
bucket,  Wayman  did  not  say,  'Tane  will  not 
send  it  down  while  I  am  in  here,"  or,  "Lane 
promised  me  to  protect  me  while  doing  the 
work,"  but:  "Red,  I  will  get  out  of  the  way. 
l>m't  be  scared  about  me.  I  will  get  out  of 
the  way  of  the  bucket"  The  evidence  does 
not  show  that  it  was  necessary  to  put  in  the 
guide  at  the  fourth  floor  to  prevent  the  de- 
scending bucket  from  tilting  there,  as  the 
descent  was  very  rapid,  almost  like  a  falling 
stone. 

We  have  set  out  this  evidence  in  compli- 
ance with  appellees'  request  and  in  order 
that  th^  may  liave  the  full  benefit  of  it  on 
anneal;  but  we  do  not  consider  it  proper  to 
bnidoi  the  record  with  all  of  the  evidence 
mentioned  in  his  motion. 

The  motion  for  rehearing  is  overruled. 


NEWSOME  V.  BROWN. 

(Court  of  Civil  Appeals  of  Texas.    Texarkana. 

April  24.  1913.) 

KviDKRCB  ({  461*)— Paboi.  Evidbnob  Affect- 
ing WKITINGB  —  "G0WTE1IPI.ATB"  —  "Pbo- 
POSE." 

Where  a  contract,  by  which  plaintiff  Bold 
defendant  a  logging  outfit  and  employed  defend- 
ant to  haul  logs  to  his  mill,  provided  that  plain- 
tiff contemplated  moving  the  mill  to  another 
site  after  the  timber  adjacent  to  its  present  site 
had  been  cut  and  that  he  was  to  give  the  hanl- 
ing  of  timber  at  the  new  site  to  defendant,  pa- 
rol testimony  was  not  admissible  to  show  that 
it  was  the  mtention  to  bind  plaintiff  to  move 
the  mill  to  a  new  site,  since  the  contract  as 
written  was  unambiguoug,  meaning  that  plain- 
tiff was  considering  moving  the  mill,  and  if  he 
did  that  he  would  give  the  hauling  of  the  tim- 
ber to  defendant;  as,  while  '\;ontempIate" 
means  "propose,"  it  only  means  "propose"  in 
the  sense  of  "intend." 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  a  212^-2133;  Dec.  Dig.  t  461.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  2,  pp.  1485-1486 ;  voL  6,  p.  5731.] 

Appeal  from  Upshur  County  Court ;  W.  H. 
McClelland,  Judge. 

Action  by  A.  E.  Brown  against  Hiram  S. 
NewBome  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

Appellant  and  appellee  entered  into  a  con- 
tract which,  omitting  the  particular  descrip- 
tion therein  of  the  wagon,  mules,  etc.,  con- 
veyed, as  reduced  to  writing,  was  as  follows: 

"State  of  Texas,  County  of  Upshur.    This 


memoranda  of  contract  this  day  made  by 
and  between  A.  E.  Brown  and  H.  S.  New- 
some,  both  of  Upehur  county,  Texas,  wit- 
nessetb: 

"(1)  That  the  said  A.  B.  Brown  has  and 
does  hereby  contract,  sell  and  deliver  unto 
H.  S.  Newsome,  for  the  consideration  here- 
inafter named  1  log  wagon  and  team  and 
outfit  described  as  follows:  (Description 
omitted.) 

"(2)  That  the  said  Newsome  is  to  pay  for 
said  property  the  total  sum  of  ^800,  said 
payments  to  be  made  as  follows,  to  wit*.  On 
the  10th  day  of  April,  1910,  he  is  to  pay 
the  sum  of  $40  and  on  the  10th  day  of  May, 
1910,  he  is  to  pay  the  sum  of  $40;  that  on 
the  10th  day  of  each  month  thereafter  he 
is  to  pay  the  said  A.  E.  Brown  the  sum  of 
$50,  until  the  total  amount  of  the  considera- 
tion fiamed  herein  has  been  paid,  except  the 
last  payment  is  to  be  the  sum  of  $20.  And 
the  said  Newsome  Is*  to  pay  Interest  on  each 
of  the  payments  herein  specified  from  the 
date  hereof  at  the  rate  of  8  per  cent,  per 
annum.  Stiid  payments  to  be  made  in  Up- 
shur county,  Tex. 

"(3)  It  is  further  agreed  that  the  said  A. 
B.  Brown  is  to  employ  the  said  Newsome  to 
haul  logs  to  his  mill  upon  the  following  con- 
ditions, to  wit:  The  said  Newsome  is  to 
haul  timber,  or  logs,  to  the  skidway  at  the 
present  mill  site  so  long  as  the  said  Brown 
retains  his  mill  at  that  place,  and  from  such 
timber  as  yet  r^nains  that  was  bought  by 
him  from  the  Progressive  Lbr.  Co.  and  is 
to  haul  of  said  timber  wherever  the  same 
may  t>e  situated  at  the  agreed  price  of  $3.50 
per  thousand  feet  being  the  price  the  said 
Brown  is  to  pay  for  the  hauling,  that  is  to 
say,  he,  the  said  Newsome  is  to  receive  the 
sum  of  $3.50  per  thousand  feet  tor  logs  de- 
livered at  the  mill,  including  the  long  and 
short  and  all  other  hauls,  the  said  Brown 
having  the  right  to  desipiate  such  timber 
as  is  to  be  liauled.  The  hauling  Just  above 
referred  to  is  the  hauling  of  what  remains 
of  what  Is  known  as  the  Knight  timber,  ad- 
jacent to  the  Knight  mill  where  it  is  now 
situated.  The  said  Brown  contemplates  mov- 
ing his  said  mill  from  the  present  site  as 
soon  as  the  timber  lias  been  cat  adjacent 
to  the  mill  where  now  situated  to  another 
site,  on  or  near  timber  purchased  from  A- 
A.  Mattox  et  aL,  and  la  to  give  hauling  of 
the  saw  timber  at  the  new  mill  site  to  the 
said  Newsome  upon  the  following  terms:  for 
all  timber  hauled  and  placed  upon  the  skid- 
way  a  distance  of  1  mile  or  less  he  is  to  pay 
the  sum  of  $2  pet  thousand  feet  and  for  all 
timber  hauled  over  that  distance  he  Is  to  pay 
60^  per  thousand  feet  additional  for  each 
Vt  mile.  In  case  the  said  Newsome  should 
haul  the  lumber  from  the  present  Knight  mill 
site  to  the  town  of  Oraceton  he  is  to  pay  the 
sum  of  $2  per  M  for  any  kind  of  lumber 
hauled. 
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"(4)  It  Is  farther  agreed  and  sUpnlated 
tliat  tbe  property  above  mentioned  is  not  to 
be  removed  from  Upshur  county  or  from  the 
employment  at  the  mill  until  the  indebted- 
ness above  mentioned  has  been  fully  paid, 
and  it  is  farther  agreed  that  the  said  A.  B. 
Brown  la  to  and  does  retain  a  lien  upon  the 
above  described  property  so  sold  until  the 
consideration  price  herein  named  has  been 
fully  paid. 

"(5)  The  said  A.  B.  Brown  is  to  sell  to  H. 
S.  Newsome  feed  for  said  team  at  10  per 
cent  on  the  cost  price  to  him,  the  said 
Brown,  of  such  feed  laid  down  at  said  mlU. 

"This  contract  executed  in  duplicate. 

"In  testimony  whereof  witness  our  hands 
this  the  14th  day  of  Feby.,  1010. 

"Hiram  S.  Newsome. 
"A.  H.  Brown," 

Appellee  claimed  that  appellant,  after  pay- 
ing a  part  of  the  $800  he  had  agreed  to  pay 
for  the  wagon,  mules, '  etc.,  refused  to  pay 
tbe  remainder  thereof,  and  brought  salt  to 
enforce  the  payment  of  said  remainder.  Ap- 
pellant claimed  that  the  contract  bound  ap- 
pellee to  move  his  mill  from  the  site  it  oc- 
cupied at  the  date  of  the  contract  to  a  new 
site,  on  or  near  land  known  as  the  Mattoz 
land,  owned  by  appellee,  and  to  permit  him 
to  haul  saw  timber  for  the  mill  to  Its  new 
site,  and  that  appellee  had  breached  the  con- 
tract in  this  respect,  by  refusing  to  move  the 
mill  and  by  selling  the  Mattoz  land  to  third 
parties.  By  pleadings  in  the  nature  of  a 
cross-action  appellant  sought  a  recovery  of 
damages  he  claimed  he  liad  Buffered  by  ap- 
pellee's breach,  as  alleged,  of  the  contract. 
The  trial  court  was  of  tbe  opinion  that  the 
contract  as  written  was  plain  and  unambig- 
uous, and  that  it  did  not  bind  appellee  to 
move  his  mill.  He  therefore  refused  to  con- 
sider parol  testimony  he  had  admitted  tend- 
ing to  show  the  Intention  of  the  parties  to 
have  been  to  the  contrary,  and,  having  found 
there  was  a  balance  of  $381.83  of  the  $800 
unpaid,  rendered  Judgment  for  that  sum  in 
favor  of  appellee  against  appellant 

Warren  &  Briggs,  of  Gilmer,  for  appellant 
J.  S.  Barnwell,  of  Gilmer,  for  appellee. 

WII/LSON,  C.  J.  (after  stating  the  fftcts 
as  above).  We  agree  with  the  trial  court 
that  the  contract  as  written  was  unambigu- 
ous, so  far  as  it  related  to  the  removal  of 
the  mill  to  the  Mattoz  land.  The  language 
used  by  the  parties,  to  wit,  "the  said  Brown 
contemplates  moving  his  said  mill  •  •  • 
and  is  to  give  hauling  of  saw  timber  at  the 
new  mill  site  to  the  said  Xewsome  upon  the 
following  terms,"  etc.,  plainly  did  not  mean 
that  appellee  had  determined  and  thereby 
bound  himself  to  move  the  mill,  but  meant 
that  he  was  considering  the  matter  of  mov- 
ing it  and,  if  he  determined  to  and  did  move 
it,  was  to  become  bound  to  give  hauling  of 
saw  timber  to  appellant    It  is  insisted  that 


the  word  "contemplate"  in  Its  ordinary  sense 
means,  among  other  things,  "to  propose," 
and  that  giving  the  word  that  meaning,  tbe 
language  used  by.  the  parties  bound  appellee 
to  move  the  mill.  It  is  true  that  "contem- 
plate" means  "to  propose,"  but  It  means  "to 
propose"  in  the  sense  of  "intend."  Had  It 
been  used  in  that  sense,  instead  of  the  word 
"contemplate,"  the  construction  which  should 
have  been  given  to.  the  contract  would  not  be 
different  from  that  given  it  by  the  trial  court 
The  Judgment  Is  affirmed. 


WESTERN    UNION   TELEGRAPH   CO.    t. 
/  FOREST. 

(Court  of  Civil  Appeals  of  Texas.    Galveston. 
AprU  10,  1013.) 

1.  APPEAI.    ARn     EbBOB     (I     501*)— QUKBTIOKB 

Rkvxewablb— Waiveb. 

Where  tbe  judgment  recited  that  when  the 
cause  came  on  to  be  beard  both  parties  appear- 
ed by  their  attorneys  and  announced  ready,  and 
the  court  asked  the  attorneys  if  there  were  any 
preliminary  law  questions  to  be  determined,  and 
that  tbe  attorney  for  defendant  responded  that 
there  was  a  general  demurrer  and  special  ex- 
ceptions, but  did  not  read  them  to  the  court 
but  said  that  the  court  could  pass  on  the  excep- 
tions, whereupon  the  court  overruled  them,  the 
special  exceptions  were  not  waived,  within  tbe 
rule  that,  unless  special  exceptions  are  shown 
by  the  record  to  have  been  presented  in  the  tri- 
al court  and  acted  on,  tbe  appellate  court  will 
not  consider  the  assignments  based  thereon. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  iji  2300-^05;  Dec  Dig.  f 
501.»] 

2.  Appeal   aro   Ebbob   (|   618*) — Questions 
Reviewable — Absionmsnts  of  (Ebbob — Mo- 

TioH  FOB  New  Tbial. 

Under  Rev.  St.  1895,  art  1304,  providing 
that  where  the  ruling  appears  otherwise  of  rec- 
ord no  bill  of  exceptions  shall  be  necessary  to 
preserve  an  exception,  and  district  court  rule 
53  (142  S.  W.  xxi),  declaring  that  bills  of  ex- 
ception need  not  be  taken  to  tbe  judgment  of 
the  court  rendered  on  those  matters  which,  at 
common  law,  constitute  the  record  proper,  the 
overruling  of  special  exceptions  to  the  petition 
need  not  be  excepted  to,  and  the  ruling  need 
not  be  incorporated  in  a  bill  of  exceptions,  and 
is  reviewable  where  the  motion  for  new  trial 
sets  out  that  the  court  erred  in  overruling  the 
special  exceptions. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,   Cent  Dig.  H  2342-2355;   Dec.  Dig.  { 

3.  TELEaBAPHS    AND    TBLBFHOREB    (|    65*)    — 

Delay  in  Delivery  of  Hesbases  —  Ao- 

tiorb — Petition — Sufficienct. 

A  petition,  in  an  action  for  delay  in  the 
delivery  of  a  message  announcing  the  fatal  illnesa 
of  plaintUrB  child  thereby  preventing  him  from 
seeing  the  child  alive,  which  merely  alleges  In 
general  terms  that  if  the  message  had  been 
promptly  delivered  he  could  and  would  have 
reached  the  child  before  death,  is  subject  to  spe- 
cial exception  for  failing  to  allege  when,  where, 
and  in  what  manner  he  could  have  reached  the 
child  before  death  if  the  message  had  been 
promptly  delivered. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones.  Cent  Dig.  H  54-60 ;  Dec  Dig. 
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4.  Tbiai.  (f  2S5*)— Dei^t  in  Deutebt  or 
TxixoBAPH  Messages  —  Evidence  —  In- 
BTBucTiONS— Requests. 

Where  the  evidence,  in  an  action  against  a 
telegraph  company  for  delay  in  delivery  of  a 
message,  called  for  an  instruction  as  to  the 
company's  office  hoars  at  an  office,  it  shonld 
have  asked  a  special  charge  covering  the  point, 
and  where  it  failed  to' do  so  it  could  not  com- 
plain on  appeaL 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  iS  627-641;  Dec.  Dig.  {  255.*] 

Appeal  from  District  Court,  Liberty  Coun- 
ty;   L.  B.  Higbtower,  Judge. 

Action  by  Walter  Forest  against  the  West- 
em  Union  Telegraph  Company.  From  a 
judgment  for  plaintiff,  defendant  appeals: 
Reversed  and  remanded. 

Home  &  Hume,  of  Houston,  for  appellant. 
MarahaU  &  Harrison,  of  Liberty,  for  appel- 
lee. 

REESE,  J.  This  is  an  appeal  from  a  judg- 
ment of  the  district  court  In  favor  of  appel- 
lee and  against  appellant  for  $1,995  as  dam- 
ages for  the  negligent  failure  of  appellant 
to  deliver  promptly  a  telegraphic  message 
sent  by  the  wife  of  appellee  at  Oroveton, 
Tex.,  to  appellee  at  Mllvld,  Tex.,,  in  the  fol- 
lowing words:  "Baby  Is  a  good  deal  worse. 
Don't  expect  he  will  live  through  the  night" 
The  message  was  received  at  Mllvld  at  5 :35 
p.  m.  May  18,  1909,  and  was  not  delivered 
to  ap|)ellee  until  the  next  morning  about  8 
o'clock.  No  Diligence  Is  charged  In  the 
transmission  to  Mllvld.  It  was  alleged  that 
If  it  had  been  promptly  delivered  at  Mllvld 
appellee  could  and  would  have  reached  the 
bedside  of  his  Infant  child  some  six  hours  be- 
fore its  death,  which  occurred  at  Groveton 
at  6  o'clock  a.  m.  of  the  19th.  The  case  was 
tried  with  a  Jury  with  the  result  stated. 

The  petition  alleged.  In  general  terms,  that 
If  the  defendant  had  used  ordinary  diligence 
to  deliver  the  message  plaintiff  could  and 
would  have  reached  Groveton  in  time  to 
have  been  with  his  sick  child  before  his 
death,  that  the  child  died  about  6  o'clock  a. 
m.  May  19,  1909,  and  plaintiff  could  and 
would  have  reached  Groveton  and  the  bed- 
side of  his  child  about  12  o'clock  on  the  night 
of  May  18th.  Appellant,  In  addition  to  a 
general  demurrer,  filed  a  special  exception 
to  the  petition  on  the  following  grounds :  "It 
Is  not  alleged  therein  by  what  particular 
means,  or  over  what  particular  railroad  con- 
nections, or  on  what  particular  train  plain- 
tiff could  and  would  have  traveled  or  used 
or  availed  of  to  make  the  trip  from  Mllvld 
to  Groveton,  Tex.,  for  the  purpose  alleged; 
wherefore,"  etc  With  regard  to  this  spe- 
cial exception  the  judgment  Is  a  rather  pe- 
culiar one.  It  declares  as  follows:  "On  this 
28tb  day  of  February,  1912,  this  cause  came 
on  to  be  heard,  and  both  parties  appeared 
by  their  attorneys  and  announced  ready  for 
trial,  whereupon  the  court  asked  said  at- 
torneys If  there  were  any  preliminary  law 


questions  to  be  determined  and  heard  by  the 
court,  to  which  the  attorney  for  the  Aeteai- 
ant  responded  that  there  was  a  'general  de- 
murrer and  special  exceptions,'  but  that  be, 
said  attorney,  did  not  read  them  to  the 
court,  but  said  that  the  court  could  pass 
upon  said  exceptions.  Whereupon  the  court 
said,  'Well,  then,  I  will  overrule  them.' " 
This  is  all  that  appears. 

[1 , 2]  The  second  assignment  of  error  com- 
plains of  this  ruling  of  the  court  In  the 
motion  for  a  new  trial,  as  one  of  the  grounds 
thereof,  appellant  sets  out  that  "the  court 
erred  In  overruling  defendant's  first  special 
exception."  There  was  only' the  one  above 
set  out 

In  answer  to  this  assignment  of  error  It 
Is  contended  by  appellee  that  the  record 
does  not  show  that  the  special  exception 
was  presented  and  acted  upon,  and  there- 
fore must  be  presumed  to  have  been  waiv- 
ed, and  to  support  such  contention  decisions 
are  cited  which  hold  generally  that,  unless 
special  exceptions  are  shown  by  the  record 
to  have  been  presented  In  the  trial  court  and 
acted  upon,  the  appellate  court  will  not  con- 
sider assignments  of  error  based  thereon. 
The  rule  Is  well  settled,  but  we  do  not  think 
this  case  comes  within  the  rule.  An  exam- 
ination of  the  authorities  cited  and  relied 
upon  by  appellee  will  show  this. 

In  Jones  v.  Black,  1  Tex.  627,  the  law  la 
thus  stated:  "Btad  there  been  a  judgment 
below,  upon  the  exceptions  to  the  sufficiency 
In  law  of  the  petition,  or  had  it  been  brought 
to  the  attention  and  consideration  of  the 
court,  then  other  and  different  questions 
would  now  be  presented.  That,  however, 
was  not  the  case,  but  It  was  permitted  to 
pass  unnoticed,  until  It  Is  now  first  Insist- 
ed upon  in  this  court  We  have  already.  In 
substance,  decided  in  Mlms  v.  Mitchell  [1 
Tex.  443],  and  It  may  be  proper  here  to  re- 
peat In  terms  more  explicit,  that  where  excep- 
tions were  filed,  but  not  relied  on  below,  and 
the  parties  proceeded  to  a  trial  of  the  Is- 
sues of  fact,  the  record  being  slleut  as  to 
any  judicial  action  either  sought  or  bad  up- 
on the  Issues  of  law,  they  wUl  be  considered 
as  waived,  and  will  not  be  the  subject  of 
revision  here.  It  has  been  the  uniform  prac- 
tice of  this  court,  where  exceptions  have  been 
filed,  but  no  notice  subsequently  taken  of 
them,  to  proceed  and  dispose  of  the  cause 
as  though  no  such  exceptions  had  ever  been 
filed." 

In  Mlms  V.  AUtchell,  1  Tex.  443,  the  ruling 
of  the  court  Is  sufficiently  expressed  In  the 
syllabus :  "Exceptions  to  pleading,  which 
do  not  appear  from  the  record  to  have  been 
relied  on  In  the  court  below,  will  be  consid- 
ered as  waived."  Other  authorities  cited 
follow  this  rule. 

The  judgment  from  which  we  have  quoted 
speaks  for  Itself.  It  simply  shows  that  the 
special  exception  was  called  to  the  attention 
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of  the  trial  court  but  was  not  read.  It  was 
dlsttoctly  overrnled.  No  other  effect  can 
be  given  to  the  language  of  the  coart  quot- 
ed in  the  Judgment  than  to  OTermle  the  ex- 
ception. It  was  effectual  as  a  Judicial  dec- 
laration to  that  effect  The  court  certainly 
did  not  treat  it  as  waived.  We  must  pre- 
sume either  that  the  substance  of  the  excei>< 
tlon  was  stated  to  the  court,  or  that  the 
court  acted  blindly  and  overruled  it  without 
ascertaining  or  inquiring  as  to  the  grounds 
thereof.  It  is  not  stated  in  the  Judgment 
that  the  grounds  of  the  exception  were  not 
stated,  which  would  have  been  sufficient; 
and  in  the  absence  of  such  a  showing  from 
the  record  we  will  not  presume  the  other 
alternative  that  the  court,  after  having  its 
attention  called  to  the  exception,  overruled 
it  without  inquiring  as  to  the  substance  of 
it  The  assignment  of  error  and  motion  for 
a  new  trial  are  snfflclent  to  present  the 
point  It  was  not  necessary  that  appellant 
should  have  excepted  or  had  the  ruling  in- 
corporated in  a  bill  of  exceptions.  Article 
1364,  B.  S. ;  Bule  63  of  District  Court  (142 
S.  W.  xxl). 

[S]  Coming  to  the  merits  of  the  assign- 
ment of  error,  we  think  It  is  ruled  by  Tele- 
graph Co.  V.  MitcheU,  91  Tex.  454,  44  S.  W. 
274,  40  L.  B.  A.  209,  66  Am.  St  Rep.  906.  In 
that  case  plaintiff  sued  for  damages  arising 
out  of  negligent  delay  in  transmission  and 
delivery  of  a  telegraphic  message,  the  pur- 
pose of  which  was  to  apprise  him  of  the  im- 
mediate necessity  of  arranging  for  water 
for  his  cattle  at  his  ranch.  It  was  alleged 
that  "If  the  message  had  been  delivered  in 
a  reasonable  time,  the  plaintiff  would  have 
gone  to  the  ranch  at  once  and  could  and 
would  have  made  arrangement  for  water  for 
his  cattle."  It  was  not  averred  that  he 
could  and  would  have  made  any  particular 
arrangements  with  any  particular  person  in 
order  to  procure  the  water,  nor  what  kind 
of  arrangements  could  have  been  made.  De- 
fendant specially  excepted  to  the  petition 
"because  it  is  not  alleged  therein  when, 
where,  and  in  what  manner  he  could  have 
arranged  to  get  water  for  bis  cattle,"  etc. 
In  answer  to  certified  questions  the  Su- 
preme Court  held  that  the  trial  court  erred 
in  overruling  the  special  exception.  What  is 
said  in  the  opinion  is  exactly  applicable  to 
the  present  case.  The  court  erred  in  over- 
ruling the  exception. 

[4]  If  the  evidence  as  to  appellant's  office 
hours  at  Milvid  called  for  an  instruction  on 
this  point  appellant  should  have  asked  a 
special  charge  covering  the  point  The  ques- 
tion Is  presented  by  the  seventh  assignment 
of  error,  which  is  overruled.  See  Telegraph 
Co.  V.  Vance,  151  S.  W.  904,  present  term. 

Other  errors  assigned  need  not  be  passed 
upon. 

The  verdict  and  Judgment  for  |1,996  are 
complained  of  as  excessive.    In  view  of  an- 


other trial  we  do  not  deem  It  Improper  to 
say  that  in  the  circumstances  shovm  by  the 
evidence  the  amount  awarded  is  mudi  larg- 
er than  the  evidence  warrants,  even  under 
the  latitude  allowed  to  Juries  in  fixing  the 
amount  of  the  damages  In  cases  of  this  kind. 

For  the  errors  indicated,  the  Judgment  ia 
reversed,  and  the  cause  remanded. 

Beversed  and  remanded. 


MORROW  et  nx.  v.  HARVEY  «t  nx. 

(Court   of  Civil   Appeals   of  Texas.     Austin. 

April  16,  1913.    Rehearing  Denied 

May    21,    1913.) 

1.  Appeal  and   Ebbob  (H  281,  743*)— Pbo- 
ceedingb    in    trial    cottbt— motion    vob 

NsW  TBIAI^— GOUBT  BULX8. 

Court  of  Appeals  rules  24,  25,  aa  amend- 
ed January,  1912  (142  S.  W.  xU),  contemplate 
that  no  question  can  be  presented  on  appeal 
that  has  not  been  presented  to  the  trial  court 
in  a  motion  for  new  trial,  whether  the  case 
has  been  tried  by  the  court  or  jury,  and  that 
each  assignment  of  error  shall  refer  to.  the 
liaragraph  of  the  motion  for  new  trial  In  which 
the  question  covered  by  the  assignment  waa 
presented  to  the  trial  coart 

[Ed.  Note.^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  k  1660-1661,  2999,  SOU, 
3024,  3081;   Dec.  Dig.  H  281,  743.*] 

2.  Infants  (|  19»)— Custody— Evidkncb. 

In  an  action  to  determine  the  right  to  the 
custody  of  an  infant,  evidence  held  to  warrant 
a  finding  that  the  best  interests  of  the  infant 
would  be  served  by  delivering  her  into  the 
custody  of  complainants. 

[Ed.  Note.— For  other  cases,  sea  Infanta, 
Cent  Dig.  I  19;    Dec.  Dig.  {  19.*] 

Appeal  from  District  Court,  Bell  County; 
John  D.  Boblnson,  Judge. 

Action  by  D.  M.  Harvey  and  wife  against 
P.  A.  Morrow  and  wife.  Judgment  for  com- 
plainants, and  defendants  appeaL    Affirmed. 

John  B.  Durrett,  of  Belton,  for  appellants. 
J.  H.  Evetts,  of  Belton,  for  appellees. 

KEY,  C.  J.  D.  M.  Harvey  and  his  wife, 
Annie  Harvey,  brought  this  suit  against  P. 
M.  Morrow  and  his  wife  for  the  purpose  of 
obtaining  a  Judgment  establishing  the  plain- 
tiffs' right  to  the  custody,  care,  and  control 
of  Elma  Stewart,  a  child  five  years  of  ag& 
The  defendants  filed  an  answer  contesting 
the  rights  asserted  by  plaintiffs.  There  was 
a  nonjury  trial,  which  resulted  in  a  Judg- 
ment for  the  plaintiffs,  and  the  defendants 
have  appealed. 

[1]  Appellants'  brief  contains  but  two  as- 
signments of  error,  both  of  which  present  but 
one  question,  and  that  la  the  contention  that, 
upon  the  testimony  submitted,  the  custody  of 
the  minor  child  should  have  been  awarded 
to  appellants  and  not  to  appellees.  Under 
rules  24  and  25  (142  S.  W.  lU)  for  the  gov- 
ernment of  this  court  as  amended  by  the  Su- 
preme Court  in  January,  1912,  it  is  not  con- 
templated that  any  question  can  be  presented 
upon  appeal  that  was  not  presented  to  the 
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trial  conrt  In  a  motion  for  a  new  trial,  al- 
though the  case  may  have  been  tried  by  the 
conrt  without  a  jury;  and  rule  25  requires 
each  assignment  of  error  to  refer  to  the 
paragraph  of  tl^e  motion  for  new  trial  In 
which  the  question  covered  by  the  assign- 
ment was  presented  to  the  trial  court  In 
this  case,  no  motion  for  new  trial  was  filed 
in  the  conrt  below,  and  therefore  the  rules 
referred  to  have  not  been  compiled  with. 
However,  as  the  welfare  of  a  minor  is  involv- 
ed, we  liave  deemed  it  to  be  our  duty  to  loolc 
Into  the  merits  of  the  case;  and,  after  a 
careful  consideration  of  the  statement  of 
facts,  we  have  reached  the  conclusion  that 
this  court  ought  not  to  disturb  the  judgment 
of  the  trial  court 

[2]  All  the  pai-tles  to  the  litigation,  and 
also  the  minor  clilld  who  is  the  subject-ma1> 
ter  of  the  controversy,  are  colored  people. 
The  undisputed  proof  shows  that  the  mother 
of  the  minor  eblld  first  married  James  Stew- 
art, the  child's  father;  that,  when  the  child 
was  8  or  9  months  old,  they  separated,  and 
she  subsequently  obtained  a  divorce  from 
Stewart  Thereafter  she  married  another 
man  by  the  name  of  Clint  WhlUage,  and  lat- 
er they  separated,  and  the  mother  of  the 
child  became  a  prostitute  and  offered  to  give 
the  child  to  the  Harveys,  saying  that  she 
was  sick  and  oould  not  care  for  it  The 
Harveys  took  the  child  and  adopted  It  by 
executing  and  recording  an  Instrument  of 
writing,  in  conformity  with  our  statute, 
which  adoption  made  the  child  their  legal 
heir.  About  two  years  afterwards,  at  the 
earnest  solicitation  of  the  mother  of  the 
child,  who  was  then  in  bad  health,  and  who 
stated  that  her  father  would  not  permit 
her  to  return  to  his  home  without  the 
child,  the  Harveys  permitted  the  mother 
to  take  the  child  and  carry  It  to  the  home 
of  her  father,  P.  A.  Morrow,  she  assuring 
them  that  they  could  have  it  after  her 
deatli,  and  saying  that  she  was  going  back 
home  to  die.  Not  long  thereafter  the  moth- 
er died,  and,  her  father  and  stepmother 
refusing  to  surrender  to  the  Harveys  the 
chUd,  this  litigation  resulted. 

The  proof  shows  that  the  Harveys  have  be- 
come attadied  to  the  child,  and  that  It  is 
fond  of  them;  that  they  have  been  married 
12  years,  have  no  other  children,  and  are 
better  able  to  care  for,  maintain,  and  edu- 
cate the  child  than  are  appellants.  It  was  al- 
so shown  that  they  had  taken  good  care  of 
the  child  Willie  it  was  in  their  possession 
and  the  testimony  indicates  that  they  will 
continue  to  do  so  hereafter.  Appellant  P.  A. 
Morrow  is  the  child's  grandfather,  but  bis 
wife  Is  not  Its  grandmother,  but  is  the  sec- 
ond wife  of  P.  A-  Morrow,  and  therefore  the 
stepgrandmother  of  the  child.  The  proof  al- 
so shows  that  P.  A.  Morrow  has  a  family, 
consisting  of  his  wife  and  seven  children  by 
his  former  wife,  three  of  whom  are  large 


enough  to  work  and  contribute  to  the  sup- 
port of  his  family;  but  it  was  shown  that 
his  Income  Is  only  about  $700  per  annum, 
while  D.  M.  Harvey's  Income  Is  at  least 
$1,000  per  annum,  and  his  wife  was  earn- 
ing some  money  herself. 

Counsel  for  appellants  lay  stress  upon  the 
fact  that  the  Harveys  are  not  related  to  the 
child,  and  that  D.  M.  Harvey  is  engaged  in 
the  business  of  keeping  a  saloon,  while  P. 
A.  Morrow  is  the  child's  grandfather  and  a 
minister  of  the  gospel.  Notwithstanding  the 
avocation  pursued  by  D.  M  Harvey,  the  un- 
contradlctory  testimony  shows  that  he  is  a 
sober,  law-abiding  man,  kind  and  Indulgent 
to  his  wife  and  to  the  child  In  controversy; 
and  appellant  Mary  Morrow,  while  she  tes- 
tified that  she  wanted  the  child  because  It 
was  related  to  her  husband,  said  she  thought 
the  Harveys  would  be  kind  to  It,  but  that  she 
did  not  think  they  were  the  proper  people 
to  have  It  because  D.  M.  Harvey  lived  at 
Temple  and  his  wife  at  Dallas;  and  she 
referred  to  an  alleged  assault  upon  Harvey's 
wife  by  two  women  on  account  of  some  man. 
Harvey's  wife  testified  that  no  such  difficul- 
ty ever  occurred;  and  she  and  her  husband 
gave  what  the  court  had  the  right  to  accept 
as  a  satisfactory  explanation  of  her  tempo- 
rary residence  In  Dallas;  and  it  was  shown 
tliat  she  was  a  church  member,  in  good 
standing,  and  actively  engaged  in  church 
work.  So,  after  considering  all  the  testi- 
mony, we  do  not  feel  justified  in  holding  that 
the  disposition  of  the  case  made  by  the  trial 
court  does  not  subserve  the  best  Interests 
of  the  minor,  which  should  be  the  control- 
ling consideration  in  cases  of  this  kind.  Ball 
V.  Smith,  156  S.  W.  576,  recently  decided  by 
this  court 

No  error  has  been  shown,  and  the  judg- 
ment is  affirmed. 

Affirmed. 


MORGAN  V.  CITT  OF  BEAITMONT  et  aL 

(Court  of  Civil  Appeals  of  Texas.     Galveston. 

May  8,  1913.     Rehearing  Denied 

May  22,  1913.) 

Gabnishmbnt    (§    17*)— Pbbsons    Subject— 

municipai,  cokpokations. 

The  provisions  In  the  charter  of  a  city 
that  it  and  its  officers,  or  agents,  shall  not  be 
"required  to  answer  any  writ  of  garnishment 
against  the  city"  exempts  absolutely  the  city 
from  garnishment  and  does  not  merely  leave  it 
optioiud  with  the  officers  or  agents  of  the  city 
whether  or  not  to  answer  a  garnishment  writ 

[Ed.  Note.— For  other  cases,  see  Garnish- 
ment Cent  Dig.  H  32-34,  44;  Dec.  Dig.  { 
17.*] 

Appeal  from  District  Oourt,  Jefferson 
County;   John  M.   Conl^,  Judge. 

Action  by  Robert  Morgan  against  F.  0. 
Starr,  defendant,  and  the  City  of  Beaumont, 
garnishee.  From  a  judgment  in  favor  of 
the  garnishee  and  defendant  that  plaintiff 
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take  nothln;  against  tbe  garnishee  nor  the 
defendant  or  his  sureties  on  hla  replevin 
bond,  plaintiff  appeals.    Affirmed. 

Geo.  CI  Greer  and  Minor  &  Minor,  all  of 
Beaumont,  for  appellant.  Blaln  ft  Howth,  of 
Beaumont,  for  appellee  Starr.  A.  L.  Cal- 
houn, of  Beaumont,  for  appellee  City  of 
Beaumont 

PLEASANTS,  0.  J.  In  a  suit  brought  by 
appellant  against  F.  C.  Starr,  plaintiff  sued 
ont  a  writ  of  garnishment  against  appellee, 
the  city  of  Beaumont.  The  answer  of  the 
garnishee  to  said  writ,  which  was  properly 
verified,  was  as  follows:  "Now  comes  the 
dty  of  Beaumont,  garnishee,  in  the  above- 
entitled  and  numbered  cause,  and  for  an- 
swer herein  to  the  writ  of  garnishment 
served  on  It  says:  That,  at  the  time  the 
said  writ  of  garnishment  was  served  upon 
it,  it  was  Indebted  in  the  sum  of  $1,082.70 
to  the  said  F.  C.  Starr;  that  it  is  not  now 
nor  was  it  at  the  time  the  said  writ  of 
garnislmient  was  served  apon  it  in  posses- 
sion of  any  effect  belonging  to  the  said  F. 
C.  Starr ;  that  it  does  not  know  of  any  per- 
son or  persons  who  are  indebted  to  the 
said  F.  C.  Starr,  or  have  effects  belonging  to 
him  in  their  possession.  Garnishee  would 
further  show  to  the  court  that  after  said 
writ  of  garnishment  was  served  upon  it,  and 
before  the  garnishee  became  Indebted  to  the 
said  F.  C.  Starr  for  any  other  sum  of  money 
than  the  sum  of  $1,082.70  above  mentioned, 
the  said  P.  C.  Starr  replevied,  according  to 
law,  the  said  sum  of  $1,082.70,  which  this 
garnishee  held,  at  the  time  the  writ  of  gar- 
nishment was  served  upon  it,  and  therefore 
this  garnishee  has  paid  over  to  the  said  F. 
C.  SUrr  the  said  sum  of  $1,082.70.  Gar- 
nishee would  further  show  unto  the  court 
that  under  the  .charter  of  the  city  of  Beau- 
mont, granted  to  it  by  the  Legislature  of 
tbe  state  of  Texas,  the  following  provision 
is  therein  contained,  found  in  section  85 
thereof:  The  property,  real  and  personal 
belonging  to  the  city,  shall  not  be  liable  to 
be  sold  or  appropriated  nnder  any  writ  of 
execution,  nor  shall  the  funds  belonging  to 
the  dty  in  the  hands  of  any  person  be  lia- 
ble to  garnishment  Nor  shall  tbe  city  or 
any  of  Its  officers  or  agents  be  required  to 
answer  any  writ  of  garnishmoit  against  the 
city  of  Beaumont'  In  accordance  with  the 
above  provision  the  garnishee  says  that  it 
cannot  be  liable  in  any  amount  and  should 
therefore  be  discharged  from  this  suit 
Garnishee  would  further  show  unto  the 
court  that  It  had  to  have  an  attorney  to 
write  this  answer  for  It  and  that  the  reason- 
able cost  of  same  is  $25.  Wherefore,  gar- 
nishee prays  Uiat  it  be  discharged  from  any 
liability  under  said  writ  of  garnishment 
with  its  costs,  attorneys'  fees,  and  such  oth- 
er and  farther  relief  and  decrees  that  It  may 
be  Jnstljr  entitled  to." 


The  defendant  Starr  filed  a  pleading  in 
the  garnishment  proceeding  setting  up  tbe 
provision  of  the  city  diarter  referred  to  in 
the  answer  of  the  dty,  and  alleging  that 
by  reason  of  said  charter  provision  the  dty 
was  exempt  from  garnishment  and  prayed 
that  the  garnishment  be  dismissed  and  that 
he  recover  his  costs. 

The  cause  was  tried  in  the  court  below 
without  a  Jury,  and  Judgment  was  rendered 
in  favor  of  the  garnishee  and  defendant  that 
tbe  plaintiff  take  nothing  against  the  gar- 
nishee nor  the  defendant  or  his  sureties 
on  his  replevy  bond.  Under  appropriate  as- 
signments of  error,  the  appellant  assails  this 
Judgment  on  the  ground  that  tbe  charter 
of  the  dty  of  Beaumont  does  not  exempt 
said  dty  from  garnishment  but  only  gives  It 
the  privilege  of  declining  to  answer  such 
writ  and  that  by  answering  the  writ  the  dty 
waived  its  privilege,  and  the  funds  in  Its 
hands  belonging  to  the  defendant  became 
subject  to  the  writ 

It  was  held  by  our  Supreme  Court  in  the 
case  of  City  of  Laredo  v.  Nalle,  65  Tex.  359, 
that  in  tbe  absence  of  a  statute  exempting 
muuldpal  corporations  from  garnishment, 
they  are  subject  to  such  writs.  The  sound- 
ness of  this  decision  was  questioned  by 
Judge  Gaines  In  the  subsequent  case  of  City 
of  Sherman  v.  Sbobe,  94  Tex.  128,  68  S.  W. 
949,  86  Am.  St  Rep.  825,  but  It  has  never 
been  overruled  and  must  be  regarded  as  tbe 
law  in  this  state  on  that  subject  It  is 
probably  not  sui^)orted  by  the  weight  of  au- 
thority, but  we  think  on  prlndple  tbe  ded- 
sion  la  sound. 

The  argument  in  favor  of  such  exemption 
is  that  the  public  Interests  wUl  suffer  if 
city  governments  are  subjected  to  actions 
and  possible  Judgments  and  costs  in  relation 
to  matters  in  which  the  corporation  or  dti-, 
zens  as  a  body  have  no  interest ;  and  to  turn 
such  municipal  corporation  into  instruments 
for  the  collection  of  private  debts  would  de- 
tract from  their  dignity  and  be  subversive 
of  the  best  Interest  of  the  public.  We  ttaink 
these  objections  are  fully  answered  by  Judge 
Willie  in  the  Nalle  Case,  supra.  He  says: 
"The  policy  of  keeping  the  operations  of  mu- 
nldpal  government  free  from  the  interfer- 
ence of  lawsuits  must  yield  to  tbe  more  im- 
portant policy  of  securing  to  the  creditors 
and  injured  parties  payment  of  tbdr  debts 
and  redress  for  their  wrongs,  to  be  enforced 
by  the  appropriate  process  of  the  law.  It 
is  not  tlie  policy  of  the  law  that  the  dtlzen 
should  be  wronged  rather  than  that  tbe 
dty  government  should  suffer  inconvenience. 
Little  difference,  if  any,  exists  between  the 
inconvenience  of  answering  to  an  ordinary 
suit  and  that  of  answering  to  a  writ  of  gar- 
nishment The  latter  is  nothing  more  than 
a  suit  by  the  plaintiff  in  the  writ  against 
the  dty;  the  matter  in  dispute,  if  there  be 
any  dispute  at  all,  being  the  alleged  indebt- 
edness of  the  dty   to  the  debtor  of  the 
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plaintiff.  It  Is  not  required  to  take  part  In 
the  controversy  between  the  plaintiff  and  tbe 
party  for  whose  debt  it  is  garnished.  It 
cannot  therefore  be  said  th^t,  In  requiring 
a  city  to  answer  to  a  writ  of  garnishment,  it 
is  necessarily  drawn  into  a  contiOTersy,  with 
which  It  has  no  concern." 

In  Dillon  on  Municipal  Corporations  (6th 
B:d.)  ToL  1,  f  249,  it  Is  said:  "The  author's 
Tlews,  where  the  question  is  left  entirely 
open  by  statute,  Is  that  on  principle  a  mu- 
nicipal corporation  is  exempt  from  liability 
of  this  character  with  respect  to  its  rere- 
nues,  the  salaries  of  its  officers,  and  per- 
haps, also,  the  wages  of  its  employes,  or 
payments  to  l>e  made  under  pending  con- 
tracts for  public  works  and  the  like,  but 
that,  where  It  owes  an  ordinary  debt  to  a 
third  person  not  in  its  service,  the  mere  In- 
convenience of  having  to  answer  as  gar- 
nishee furnishes  no  sufficient  reason  for 
withdrawing  it  from  the  reach  of  the  reme- 
dies which  the  law  gives  to  creditors  of  nat- 
ural persons  and  private  corporations.  Tbe 
rule  that  a  municipal  corporation  is  subject 
to  garnishment  is  supported  by  a  respect- 
able body  of  authority."  We  think  tbe  rule 
as  limited  by  Judge  Dillon  in  the  above 
quotation  is  based  upon  sound  reason  and 
in  no  sense  subversive  of  sound  public  policy. 

The  case  of  Herring-Hall-Marvin  Safe  Co. 
Y.  Bexar  County,  16  Tex.  Civ.  App.  673,  40 
S.  W.  146,  follows  the  rule  stated  in  the 
Nalle  Cas& 

This  being  the  settled  rule  in  this  state  at 
the  time  the  Legislature  enacted  the  bill 
granting  a  special  charter  to  the  city  of 
Beaumont,  was  It  the  Intention  of  the  Legis- 
lature, in  providing  In  said  charter  that 
neither  the  dty  nor  any  of  its  officers  or 
agents  should  "be  required  to  answer  any 
writ  of  garnishment  against  the  city  of 
Beaumont,"  to  absolutely  exempt  the  city 
from  garnishment  or  merely  leave  it  op- 
tional with  the  officers  or  agents  of  the  city 
whether  or  not  to  answer  such  writ,  and  let 
the  question  of  the  city's'  liability  to  judg- 
ment on  a  writ  of  garnishment  depend  upon 
whether  or  not  the  officer  or  agent  author- 
ized to  act  for  the  dty  chose  to  answer  the 
writ?  We  cannot  believe  that  the  Legisla- 
ture Intended  to  leave  the  question  of  the 
city's  liability  In  such  matters  to  the  op- 
tion of  Its  officers  or  agents.  Under  the  con- 
struction of  the  statute  contended  for  by 
appellant,  the  liability  of  the  dty  and  the 
right  of  the  plaintiff  and  defendant  might 
often  depend  upon  the  partiality,  prejudice, 
whim,  or  caprice  of  the  officers  and  agents 
of  the  dty.  This  result  Is  certainly  sub- 
versive of  sound  prlndples  of  jurisprudence, 
and,  unless  compelled  by  the  language  of  the 
statute  to  so  construe  it,  no  such  interpre- 
tation should  be  given  It  We  think  the 
trial  court  properly  construed  the  statute 
as   exempting  the   dty   from    garnishment 


It  follows  that  tbe  judgment  of  the  court 
below  should  be  afSrmed,  and  it  has  been 
so  ordered. 
Affirmed. 


ALF  BENNETT  LUMBER  CO.  OF  TEXAS 
V.  FALL  et  aL 

(Court  of  Civil  Appeals  of  Texas.     Galveston. 

May  1,  1913.     Rehearing  Denied 

May  22,  1913.) 

1.  Loos  AND  LoooiNo  ($  3*)— Saue  or  Tiu- 

BKB— GOKSTBUCnON    OF    CONTRACT. 

In  an  action  to  enjoin  the  cutting  of  tim- 
l>er,  it  appeared  that  a  grantor  of  plaintiffs  had, 
in  February,  1907,  sold  the  right  to  cut  and 
remove  the  timber  for  a  period  of  two  years, 
which  right  waa  aasigned  the  following  munth 
and  never  exercised  by  the  payment  of  the 
price;  that  such  grantor  in  July,  1908,  convey- 
ed the  land  to  the  assignee,  bis  deed  expressly 
stating,  "all  timber  on  this  land  excluded  from 
this  conveyance,"  and  reserving  a  vendor's  lien, 
and  in  August,  1910,  executed  to  the  assignee 
an  instrument  redting  tbe  former  conveyance 
and  the  vendor's  lien,  and  containing  the  terms, 
"do  hereby  release  said  land  from  the  lien  re- 
tained thereon  •  •  *  and  do  hereby  claim 
and  convey  ••  *  all  my  right,  title,  and  in- 
terest in  the  land  conveyed  by  my  deed  to  him 
aforesaid."  Beld  that,  construed  in  the  light 
of  the  surrounding  circumstances,  the  instru- 
ment was  only  a  release  of  the  vendor's  lien  on 
the  land,  and  did  not  convey  the  timber,  tlie  ti- 
tle to  which  remained  in  the  grantor. 

[Ed.  Note. — For  other  cases,  see  Logs  and 
lagging.  Cent  Dig.  U  6-12;  Dec  Dig.  §3;* 
ConUacts,  Cent  Dig.  {  890.] 

2.  Pleading  (§  8*)  —  Mattkbs  of  Fact  oe 
Conclusions— Ibrbpabablx  Dahaoe. 

In  an  action  to  enjoin  the  cutting  and  re- 
moval of  timber,  the  mere  allegation  that  plain- 
tiffs would  otherwise  suffer  Irreparable  damage 
was  but  a  legal  conclusion. 

[Ei.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  {J  12-28%,  68;  Dec.  Dig.  §  8.*] 

3.  Injunction  (f  163*)  —  Dissolution  of 
Tekpobabt  Injunction  —  Gbounds  — Ib- 
bxfabablx  injury. 

In  an  action  to  enjoin  the  cutting  and  re- 
moval of  timber,  where  defendants'  inability  to 
respond  in  damages  was  not  shown,  and  where 
plaintiffs'  injury,  if  established,  was  easily  and 
readily  compensable,  and  where  defendants 
made  equally  as  good  a  case  of  irreparable  dam- 
ages if  the  injunction  was  continued,  the  disso- 
lution of  the  temporary  injunction,  leaving  the 
parties  to  their  action  at  law  for  damages,  waa 
a  proper  ezerdse  of  the  court's  discretion. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent.  Dig  §{  357-371 ;  Dec.  Dig.  §  163.  •] 

4.  Appeal  and  Ebbob  ($  770*)  —  Bbibfs  — 
Failure  to  File  Brief. 

Appellant  not  being  required  to  file  any 
brief,  should  not  be  prejudiced  by  his  failure 
to  do  so. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  $§  3104,  8106,  3107;  Dec. 
Dig.  i  770.*] 

Appeal  from  District  C!ourt  Harris  Coun- 
ty ;  Norman  O.  Kittrell,  Judge. 

Action  for  injunction  by  the  Alt  Bennett 
Lumber  (3ompany  of  Texas,  In  which  other 
parties  Intervened  as  plaintiffs,  against  H.  B. 
Fall  and  another,  in  which  the  Beaumont 
Timber  Company  intervened  as  defendant 
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with  a  cross-action  by  defendants  and  motion 
to  dissolve  a  temporary  injunction.  From  an 
order  dissoMnfr  the  temporary  injunction, 
plaintiff  lumber  company  appeals.    Affirmed. 

John  Lovejoy  and  Presley  K.  Bwing,  both 
of  Houston,  for  appellees. 

REESE,  J.  This  is  an  appeal  from  an  or- 
der of  the  district  court,  dissolving  a  tempo- 
rary Injunction  theretofore  granted.  The 
case  comes  to  this  court  with  an  assignment 
of  errors  and  brief  by  appellees.  The  tran- 
script contains  the  pleadings  on  the  case, 
and  Is  accompanied  by  certain  original  and 
certified  copies  of  deeds  Introduced  on  the 
hearing  by  the  parties,  sent  up  with  the 
record  by  agreement  The  order  dissolving 
the  Injunction  recites  that  the  motion  was 
heard  upon  the  sworn  petition  and  answer 
and  the  exhibits  annexed  thereto,  including 
affidavits.  The  said  exhibits  consist  of  the 
deeds  referred  to,  which  are  attached  to  the 
answer  and  motion  to  dissolve  of  defendants, 
the  appellees  herein.  The  pleadings  consist 
of  the  original  petition,  naming  H.  B.  Fall 
and  E.  T.  Gulp  as  defendants,  and  applica- 
tion for  temporary  injunction,  which  was 
granted;  the  answer  of  defendants  and  the 
Beaumont  Timber  Company,  Intervener  de- 
fendant, and  their  cross-action,  and  In  con- 
nection therewith  their  motion  to  dissolve 
the  temporary  injunction ;  the  answer  of  the 
original  petitioner,  and  certain  intervener 
plaintiffs,  to  the  cross-action  of  defendants, 
and  their  motion  to  dissolve  the  temporary 
injunction;  and  the  supplemental  answer  of 
the  defendants  to  the  last-mentioned  plead- 
ings of  plaintiffs.  The  pleadings  are  sworn 
to,  except  the  above-mentioned  answer  of 
plaintiffs  to  the  motion  to  dissolve.  The 
original  petition  alleges,  in  substance,  that 
plaintiff  the  Alf  Bennett  Lumber  Company,  a 
corporation,  was  the  owner  of  ail  the  stand- 
ing timber  of  certain  dimensions  on  the  sur- 
vey of  land  granted  to  Jonathan  h.  Stanley 
In  Montgomery  county  (referring  to  the  pat- 
ent and  record  for  identlflcatlon  of  the  land), 
except  a  certain  100  acres  thereof,  and  that 
said  timber  is  of  the  value  of  $7,000 ;  that  on 
December  1,  1912,  while  plaintiff  was  in  the 
lawful  and  peaceable  possession  of  said  tim- 
ber, defendants  conspired  together  to  cut  and 
carry  away  the  same,  and  in  pursuance  of 
such  conspiracy  entered  upon  the  premises, 
ejected  plaintiff,  and  were  engaged  in  cut- 
ting and  destroying  the  timber,  and  had  al- 
ready cut  and  removed  timber  of  the  value 
of  $300.  It  was  further  averred  that  dam- 
ages for  cutting  the  timber  would  be  an  in- 
adequate remedy  for  piaintifCs  injuries,  and 
unless  defendants  were  restrained  therefrom, 
plaintiff  would  be  remediless.  There  was 
prayer  for  temporary  injunction,  which,  as 
we  have  said,  was  granted  and  duly  issued 
and  was  served  upon  the  parties. 

The  Beaumont  Timber  Company,  Limited, 
having  leave  to  intervene  as  a  defendant. 
Joined  the  other  two  defendants  in  an  an- 


swer duly  sworn  to,  wherein  It  was  specifl- 
cally  denied:  (1)  That  plaintiff  Is,  or  was  at 
the  time  of  the  filing  of  this  suit,  the  owner 
of  any  of  the  timber  on  the  Stanley  survey, 
or  that  It  was  at  any  time  in  the  peaceable 
possession  thereof,  or  that  the  value  thereof 
was  as  much  as  $7,000 ;  (2)  that  defendants 
have  conspired,  as  charged,  to  cut  and  carry 
away  said  timber,  or  that  they  have  In  any 
manner  ejected  plaintiff  from  said  land ;  (3) 
that  the  damages  for  cutting  said  timber 
would  be  inadequate  relief  for  the  injury  sus- 
tained by  plaintiff,  if  he  Is  the  owner  of  the 
timber  as  alleged ;  (4)  that  defendants  Intend 
or  contemplate  doing  anything  tending  to 
the  waste  or  destruction  of  said  timber  fur- 
ther than  the  mere  cutting  and  taking  away 
the  same  in  the  ordinary  manner  of  business. 
It  Is  further  averred  that  the  timber  is  of 
market  value  readily  ascertainable,  and  that 
defendants  are  responsible  and  solvent,  and 
amply  able  to  respond  in  whatever  amount 
of  damages  plaintiff  may  sustain  tn  the  prem- 
ises. It  was  averred  that  defendants  were 
the  owners  of  said  land  and  timber,  and 
their  title  is  set  out  in  full  by  recitation  of 
the  several  deeds  and  other  instruments  In 
writing,  and  the  several  deeds,  etc.,  or  cer- 
tified copies  thereof,  are  referred  to  and  ten- 
dered as  exhibits  to  their  answer,  from  which 
it  appears  that  Jonathan  L.  Stanley,  the 
original  grantee,  died  many  years  ago,  leav- 
ing surviving  him  his  widow,  who  afterwards 
married  one  McNeese,  a  son  W.  T.  Stanley, 
and  another  child,  who  was  r^resented,  as 
survivor  and  heir,  by  Mary  A.  L.  Snowball. 
W.  T.  Stanley  conveyed  his  undivided  Inter- 
est in  the  survey  to  James  T.  Ferguson,  and 
this  title  by  successive  conveyances  came 
down  to  E.  V.  Ley.  Mrs.  McNeese,  by  her 
last  win,  duly  probated,  devised  all  her  inter- 
est to  her  granddaughter,  the  said  Mary  A. 
L.  Snowball,  and  this  title,  by  deeds  of  con- 
veyance from  the  sole  heirs  of  Mrs.  Snow- 
ball, became  vested  in  the  said  E3.  V.  Ley. 
The  title  thus  vested  In  B.  V.  Ley  became 
vested  In  defendant  H.  B.  Fall,  except  a 
specific  100  acres,  now  held  and  occupied  by 
one  L.  L.  McFee,  which  does  not  appear  to 
be  Involved  in  this  litigation.  Upon  Informa- 
tion and  belief  it  Is  charged  as  a  fact  that 
defendants  claim  that  Mrs.  McNeese,  the 
widow  of  Jonathan  Stanley,  held  in  her  own 
right  the  whole,  or  one-half,  of  said  survey, 
and  that  plaintiff's  vendor  of  said  timber 
regularly  deraigns  title  to  said  lands  nnder 
deed  from  her,  executed  and  delivered  prior 
to  the  will  and  deeds  thereunder  under  which 
defendants  claim.  It  is  alleged  that  said 
deed  from  Mrs.  McNeese  was  never  filed  for 
record  In  Montgomery  county,  where  the 
land  lies  (and  this  is  shown  by  the  attached 
certified  copy  of  the  deed  to  be  a  fact),  and 
that  the  defendants  and  their  aforesaid  ven- 
dors were  Innocent  purchasers  for  value,  and 
without  notice  of  such  prior  deed  of  Mc- 
Neese, if  such  ever  existed,  and  the  same  Is 
void  as  to  them.     It  was  further  averred 
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that  If  Mrs.  McNeese  had  any  right,  title,  or 
Interest  In  said  land,  It  was  an  equitable 
interest  or  right  only,  and  that  such  claim 
had  lain  dormant  for  half  a  century  before 
the  commencement  of  this  suit,  and  Is  barred 
by  laches  as  a  stale  demand. 

It  was  further  averred  that  plalntltTs  title 
is  deralgned  as  follows:  One  J.  Il  Garwood 
held  such  title  as  was  conveyed  by  the  afore- 
said deed  from  Mrs.  McNeese  and  he,  on 
March  8,  1895,  by  deed  of  that  date,  convey- 
ed to  R.  H.  John  out  of  said  survey  443 
acres,  undivided  and  nnsurveyed,  less  100 
acres  thereof,  being  the  aforesaid  McFee 
tract  (This  deed  we  cannot  find  among 
those  sent  np,  so  we  cannot  determine  wheth- 
er its  contents  are  correctly  stated  In  the 
answer.)  Proceeding  with  the  allegations  of 
the  answer  with  regard  to  plaintiff's  claim 
of  titie,  R.  H.  John,  on  February  9,  1907, 
sold  and  conveyed  to  J.  H.  Brightwell  the 
right  to  cut  and  remove,  for  a  period  of  two 
years  and  not  longer,  the  timber  on  said  nu- 
divlded  343  acres  out  of  the  Stanley  survey. 
In  March,  1907,  Brightwell  conveyed  this 
timber  right  to  J.  O.  Ross,  who  on  May  29, 
1907,  conveyed  it  to  Houston  &  Liggett  On 
July  21,  1908,  John  sold  and  conveyed  to  said 
Liggett  the  said  343  acres  of  land,  excluding, 
by  express  provision  of  the  deed,  all  the  tim- 
ber on  the  land.  On  October  28,  1910,  John 
released  to  Liggett  the  vendor's  lien  on  the 
land.  On  October  26,  1910,  Houston  &  Lig- 
gett conveyed  the  said  land  to  the  Bush  Bros. 
Lumber  &  Milling  Company.  The  plaintiff  the 
Alf  Bennett  Lumber  Company  claims  to  have 
acquired  the  timber  on  said  land  from  the 
said  Bush  Bros.  Lumber  &  Milling  Company. 
Afterwards  R.  H.  John,  on  February  13, 
1913,  for  valuable  consideration,  sold  and 
conveyed  the  timber  on  said  land  (which  had 
not  been  cut  by  Brightwell  or  his  vendees  of 
the  timber)  to  B.  W.  Franklin,  who  in  turn 
sold  and  conveyed  to  the  Beaumont  Timber 
Company. 

It  was  averred  that  defendants,  relying 
upon  their  deeds  to  said  land  under  the  heirs 
and  devisees  of  Jonathan  Stanley  and  his 
widow,  Mrs.  McNeese,  had  for  their  further 
peace  and  protection  purchased  the  timber 
aforesaid  from  R.  H.  John.  It  was  averred 
that  the  said  Fall  is  the  owner  in  fee  simple 
of  said  Stanley  survey  (except  the  McFee 
tract)  and  that  the  Beaumont  Timber  Com- 
pany is  the  owner  of  the  timber  so  far  as 
cat  and  removed  within  six  months  from 
January  30,  1913. 

The  answer  further  alleges  that  the  Alf 
Bennett  Lumber  Company,  the  Bush  Bros. 
Lumber  &  MlUing  Company,  the  firm  of 
Houston  &  Liggett,  and  Qeorge  C.  Rice 
Lumber  Company,  the  latter  under  some  con- 
tract for  a  timber  interest  with  the  Alf  Ben- 
nett Company,  are  claiming  the  right,  title, 
and  Interest  in  and  to  said  land,  and  the 
timber  thereon,  and  seriously  threatening  to 
prevent  defendants  from  cutting  or  taking 


away  timber;  that  there  Is  urgent  necessity, 
particularly  to  the  Beaumont  Timber  Com- 
pany, to  cut  eaid  Umber  without  delay,  as 
otherwise  they  will  suffer  Irreparable  dam- 
age, not  readily  ascertainable,  and  not  com- 
pensable at  law,  particularly  on  account  of 
idle  mill,  and  their  inability  to  determine 
what  timber  would  have  been  cut  in  the  ab- 
sence of  such  delay.  It  was  alleged  that  the 
defendants  had  already  been  damaged  to 
the  extent  of  $550  per  day  by  the  operation 
of  the  temporary  injunction  for  which  they 
sue,  «nd  that  plaintiff  owns  nothing  except 
some  timber  option  contracts,  and  is  without 
property  subject  to  execution  sufficient  to 
compensate  defendants  for  the  damages  suf- 
fered by  them  by  such  injunction,  particular- 
ly if  the  same  be  continued  in  force.  Tills 
answer  was  duly  sworn  to  by  defendant 
H.  B.  Fall,  and  accompanying  the  same  was 
a  motion  to  dissolve  the  Injunction. 

To  this  answer,  cross-bill,  and  motion 
plaintiff  answered,  alleging  that  it  Is  the 
owner  of  all  of  the  Jonathan  Stanley  survey, 
and  denying  that  defendants,  or  either  of 
them,  had  titie,  and  charging  that  they,  and 
each  of  them,  had  both  actual  and  construc- 
tive notice  of  the  title  of  plaintiff  to  the 
land  and  timber.  It  was  further  set  out  that 
plaintiff  had  a  deed  to  the  said  survey  from 
Bush  Bros.  Lumber  &  Milling  Company.  The 
allegations  of  damage  set  out  in  the  answer 
of  defendants  were  specially  denied,  also 
the  allegations  as  to  the  inability  of  plaintiff 
to  respond  in  damages.  This  answer  was  not 
sworn  to. 

George  C.  Rice,  intervener,  answered, 
adopting  all  the  pleadings  of  plaintiff,  and 
specially  represented  that  in  September,  1912, 
the  plaintiff  the  Alf  Bennett  Lumber  Com- 
pany entered  into  a  contract,  whereby  the 
said  lumber  company  granted  to  him  the 
right  to  cut  all  pine  timber  8"  and  larger  on 
the  holdings  of  said  company  on  certain 
land,  among  others  the  Stanley  survey,  also 
the  use  of  its  sawmill  for  a  monthly  rental 
of  $200,  and  that  by  said  contract  George 
Rice  bound  himself  to  cut  and  manufacture 
all  the  merchantable  pine  timber  of  certain 
dimensions  on  said  lands,  to  pay  the  said 
lumber  company  $4  per  thousand  feet  of  said 
Umber  cut,  to  pay  it  on  or  before  the  10th 
of  each  month  for  all  logs  cut  during  the 
previous  month,  but  no  payment  to  be  less 
than  $2,600  per  mouth,  to  commence  October, 
1912,  and  In  default  thereof  to  turn  over  to 
said  lumber  company  all  of  Its  rights  under 
said  contract.  Including  the  lease  of  the  mill. 
The  said  Rice  was  also  to  repair  the  mill  to 
the  extent  of  $4,000,  If  necessary,  and  to  keep 
It  Insured.  It  was  averred  that  his  rights 
under  this  contract  had  been  assigned  to  the 
Rice  Lumber  Company,  but  he  is  personally 
liable  for  its  performance.  Should  this  In- 
junction be  dissolved  and  defendants  permit- 
ted to  cut  the  timber  intervener  will  be  un- 
able to  cut  the  said  timber,  and  will  become 
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liable  for  large  sums  of  money  on  account  of 
said  contract,  and  will  suffer  great  and  Ir- 
reparable damage,  which  could  not  be  com- 
pensated or  measured  at  law.  Intervener 
further  averred  that  H.  B.  Fall  owned  the 
Beaumont  Timber  Company;  that  the  time 
limit  of  six  months  within  which  it  was  to 
cut  the  timber  under  the  contract  with  Fall 
was  a  subterfuge,  and  if  Fall  owns  the  timber 
he  can  give  said  company  all  the  time  It 
needs;  that  the  said  timber  company  Is  a 
Louisiana  corporation,  and  has  no  property 
In  the  state  of  Texas  whereby  It  can  be  made 
liable  In  damages  to  them;  that  defendants 
had  full  Icnowledge  when  they  obtained  the 
timber  deed  from  R.  H.  John  that  John  did 
not  own,  or  claim  to  own,  the  same,  but  pro- 
cured such  deed  to  bolster  up  a  design  en- 
tered Into  by  said  Fall  to  deprive  the  true 
owners  of  their  property  after  he  had  entered 
negotiations  with  them  and  procured  thetr 
abstracts  of  title,  with  the  pretended  purpose 
of  buying  said  property  from  them.  It  was 
alleged  that  the  true  meaning  and  intend- 
ment of  the  deed  from  B.  H.  John  to  Liggett 
herein  filed  In  connection  with  the  deed  to 
Brlghtwell  was  to  convey  both  land  and  tim- 
ber to  said  parties.  It  was  finally  averred 
that  the  defendants  are  not  solvent  or  re- 
sponsible, and  that  the  dissolution  of  the  In- 
junction wlU  result  In  Irreparable  loss  to 
them,  and  there  is  prayer  that  the  motion 
to  dissolve  be  denied.  This  answer  Is  verified 
by  the  affidavit  of  George  C.  Rice. 

W.  O.  Liggett  and  Houston  &  liggett  an- 
swered by  general  demurrer  and  general 
denlaL 

Defendants,  by  supplemental  answer,  al- 
lied that  In  the  Stanley  survey  there  are 
about  3M  acres  lying  south  of  the  McFee 
tract,  and  about  498  acres  north  of  it,  and 
the  Umber  on  each  tract  Is  about  3,000,000 
feet  In  quantity,  and  of  practically  the  same 
value;  that  when  John  sold  the  timber  to 
Franlclln,  which  he  had  expressly  excluded 
in  his  deed  to  Liggett,  he  (John)  well  under- 
stood and  stated  that  persons  claiming  under 
said  deed,  and  under  the  limited  transfers  of 
timber  which  he  bad  previously  made,  were 
claiming  that  they  had  acquired  the  timber 
on  said  land,  and  he  was  claiming  that  they 
had  not,  and  that  in  these  circumstances  he 
was  willing  to  take,  and  did  talie,  the  price 
of  $200  for  said  timber,  which  allegation  is 
supported  by  the  affidavit  of  said  Franklin 
attached  to  the  answer.  Defendants  further 
set  up  a  deed  from  one  Mabel  F.  Smith  to  the 
Beaumont  Timber  Comjiany  for  all  of  the 
sawlogs  pine  timber  growing  on  said  land, 
with  an  allowance  of  six  months  to  cut  It 
There  were  other  allegations  not  material  to 
the  disposition  of  this  appeal.  This  supple- 
mental answer  was  sworn  to. 

So  far  as  we  can  understand  the  allega- 
tions of  the  pleadings,  and  such  of  the  deeds 
as  are  before  us,  the  dispute  as  to  the  title 
to  the  land  and  timber  rests  mainly  upon 


whether  the  grantors  of  appellees  at  the  time 
they  obtained  the  deeds  from  the  heirs  and 
devisees  of  Jonathan  L.  Stanley  and  his 
widow,  Mary  A.  L.  McNeese,  had  notice  of 
the  prior  sale  by  Mrs.  McNeese  of  the  land 
under  which  appellants  claim,  and  upon  the 
construction  of  the  release  from  John  to 
Liggett  This  notice  Is  denied  by  appellees 
by  sworn  pleadings,  and  asserted  by  appel- 
lant the  Alf  Bennett  Lnmber  Company,  by 
Its  answer  to  defendants'  cross-action  and 
motion  to  dissolve,  which  is  not  verified  by 
affidavit  According  to  the  allegations  of  the 
sworn  answer,  appellees  show  a  clear  title 
to  the  land,  under  both  Stanley  and  his 
widow,  Mrs.  McNeese,  and  the  deeds  intro- 
duced show  such  title,  unless  defeated  by  the 
prior  deed  from  Mrs.  McNeese,  which  was 
not  recorded  In  the  county  where  the  land 
lies,  and  as  to  which  it  is  alleged,  under 
oath,  appellees  were  Innocent  purchasers  for 
value  and  without  notice. 

[1]  Another  question  arises  on  the  con- 
struction of  the  deeds  from  B.  H.  John.  Ap- 
pellant's title  comes  through  John,  to  whom 
Garwood,  who  held  the  title  under  Mrs.  Mc- 
Neese, conveyed.  John  sold  to  Brlghtwell 
February  9,  1907,  "the  right  to  cut  and  re- 
move for  a  period  of  two  years  and  not  long- 
er" all  the  standing  timber  on  the  land,  with 
permission  to  cut  for  a  further  period  of 
one  year  on  payment  of  10  cents  per  acre. 
Even  with  the  added  year  this  right  expired 
February  9,  1910.  It  is  alleged  that  this 
further  privilege  was  never  availed  of  by 
payment  of  the  price.  This  right  to  cut  tim- 
ber was  transferred  by  Brlghtwell  to  J.  O. 
Ross  March  25,  1907,  and  by  Ross  to  Hous- 
ton &  Liggett  May  29,  1907.  On  July  21, 
1908,  John  conveyed  to  W.  Q.  Li^ett  the 
land,  expressly  stating  in  the  deed,  "all  tim- 
ber on  this  land  excluded  from  this  convey- 
ance." This  conveyance  reserves  an  express 
vendor's  Hen  to  secure  notes  given  for  the 
purchase  money  due  in  one  and  two  years. 
On  August  10,  1910,  John  executed  to  Liggett 
an  Instrument  which  recites  the  former  con- 
veyance, the  notes  and  vendor's  lien,  and  the 
payment  of  the  notes,  and  that  Liggett  "Is 
desirous  of  obtaining  a  release  of  said  lien 
retained  on  the  land  in  the  deed."  This  in- 
strument then  proceeds  as  follows:  "Now, 
therefore,  know  all  men  by  these  presents 
that  I,  R.  H.  John,  •  *  •  for  and  In  con- 
sideration of  the  premises  and  of  91.00  to  me 
in  hand  paid  by  W.  G.  Liggett,  the  receipt 
of  which  is  hereby  acknowledged,  do  hereby 
release  said  land  from  the  lien  retained 
thereon  in  the  deed  aforesaid  and  do  hereby 
quitclaim  and  convey  unto  the  said  W.  O. 
Liggett  all  my  right,  title  and  interest  In  the 
land  conveyed  by  my  deed  to  him  aforesaid." 
From  Liggett  the  title  to  the  land  passed  to 
appellants.  Inasmuch  as  at  the  time  of  the 
execution  of  this  last  Insti-ument  all  the 
time  given  in  the  conveyance  of  the  timber 
by  John  within  which  to  cut  same  had  ex- 
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irired,  and  tbe  title  to  the  timber  was  abso- 
lute In  John,  appellants  contend  that  the 
effect  of  this  tnstnunent  was  to  convey  to 
W.  G.  Uggett  the  timber  as  part  of  the  land. 
This  is  the  constructlou  claimed  of  the  words 
"quitclaim  and  convey  •  •  •  aU  right,  ti- 
tle and  Interest,"  etc.  We  do  not  think  this 
contention  can  be  sustained.  By  his  con- 
veyance of  the  right  to  cut  the  timber  to 
Brlghtwell  and  the  subsequent  conveyance  to 
Uggett  of  the  land,  expressly  excluding  the 
timber,  although  Liggett  (or  Houston  4b  Lig- 
gett) at  that  time  also  owned  the  right  to 
cut  the  timber  under  the  transfer  to  Biigfat- 
weU,  John  bad  separated  the  timber  from 
the  land.  This  timber  Is  shown  to  be  valu- 
able. Upon  payment  of  the  notes  given  for 
the  land  without  the  timber,  and  wtthout 
additional  consideration,  John  executed  this 
instrument.  We  think  it  clear  from  the 
terms  of  the  instrument  when  construed  In 
the  light  of  the  attendant  circumstances  that 
this  instrument  was  only  a  release  of  the  ven- 
dor's lien  on  the  land.  It  contains  no  word 
not  usual  in,  and  appropriate  to,  such  a  re- 
lease. It  did  not  serve  to  convey  to  Liggett 
the  timber,  tbe  title  to  which  remained  in 
John.  There  is  nothing  to  indicate  that  tbls 
rlgjit  in  the  timber  did  not  pass  to  appellees 
under  John's  subsequent  conveyance  thereof. 
As  we  understand  the  pleadings  and  the  ex- 
hibits, this  deed  from  Liggett  is  appellant's 
sole  source  of  title  to  tbe  land  and  timber, 
which  is  destroyed,  so  far  as  concerns  tbe 
timber,  by  the  only  construction  of  it  permis- 
sible. If  tills  deed  did  not  convey  the  tim- 
ber, the-  title  thereto  still  remained  in  John, 
and  passed  to  Franklin  and  thence  to  aiipel- 
lees.  Under  the  showing  thus  made  by  the 
pleadings,  we  think  the  court  did  not  err  in 
sustaining  the  motion  to  dissolve  the  injunc- 
tion. There  is  no  denial  of  the  allegations 
of  the  answer  in  regard  to  the  chain  of  deeds 
under  which  Fall  claims  tlUe.  to  the  land. 
(2,  S]  Upon  other  grounds  we  are  of  the 
opinion  that  such  dissolution  was  not  an  Im- 
proper exercise  of  discretion.  It  does  not  ap- 
pear to  us  that  the  injunction  is  necessary 
to  protect  appellants  from  irreparable  dam- 
ages If  on  the  trial  they  should  be  able  to 
sustain  their  title  to  the  land  and  timber. 
The  mere  allegation  that  they  would  suffer 
sncb  Irreparable  damage  is  but  a  legal  con- 
clusion. Tbe  facts  stated  do  not,  to  our 
minds,  sustain  such  conclusion.  The  affidavit 
of  tbe  Insolvency  of  appellees,  set  up  under 
oath  only  in  the  answer  of  Rice,  is  specifical- 
ly denied  under  oath  by  appellees.  It  cannot 
be  said  that  the  court  was  not  authorized, 
in  such  circumstances,  to  consider  that  tbe 
fact  of  such  insolvency  was  not  sufficiently 
made  out,  the  burden  being  upon  appellants. 
If  appellees  are  able  to  respond  in  damages, 
we  can  see  nothing  In  the  nature  of  the  dam- 
ages to  be  sustained  by  appellants  by  dissolv- 
ing tbe  injunction,  if  they  should  sustain 


their  right  to  the  timber,  that  would  make 
them  Irreparable  or  not  easily  and  readily 
compensable  Appellees  make  equally  as 
good  a  case  of  irreparable  damages  if  the 
injunction  is  continued.  In  such  case,  we 
think,  the  court  did  not  improperly  exercise 
its  discretion  to  leave  the  parties  to  their  ac- 
tion at  law,  for  such  damages  that  might 
accrue  to  either  of  them. 

We,  of  course,  must  not  be  considered, 
by  anything  we  have  said,  to  have  passed 
finally  upon  tbe  title,  or  right  of  the  parties. 
We  only  go  so  far  as  Is  necessary  to  show 
that  on  the  showing  made,  the  court  did  not 
err  in  staying  the  hand  of  equity,  and  leav- 
ing the  plaintiff  to  the  result  of  such  trial. 

[4]  Several  questions  are  presented  by  the 
brief  filed  by  appellees,  which  we  do  not 
find  It  necessary  to  discuss  or  dispose  of, 
especially  in  the  absence  of  any  brief  for  ap- 
pellants. Not  being  required  to  file  such 
brief,  they  should  not  be  prejudiced  by  their 
failure  to  do  so. 

Finding  no  error,  tbe  Judgment  is  affirmed. 

Affirmed. 


JONES  V.  MISSOURI,  K.  &  T.  BY.  CO.  OF 
TEXAS. 

(Court  of  Civil  Appeals  of  Texas.     Galveston. 

April  26,  191S.    Rehearing  Denied  May 

10,  1913.) 

1.  Trial  (g  104»)—IwsTBnoTiON— Weight  of 
EvinENCK. 

In  an  action  agalngt  a  carrier  for  wrong- 
fnl  ezpnision,  where  the  defense  was  that  the 
carrier's  officers  really  believed  with  reasona- 
ble grounds  that  plaintiff  was  not  the  purchas- 
er of  the  ticket  which  he  presented  for  car- 
riage, and  the  court  generally  charged  the  Jury 
that,  if  plaintiff  failed  or  refused  to  identify 
himself  as  the  original  purchaser  in  a  manner 
to  satisfy  an  ordinarily  prudent  person,  then 
verdict  should  be  for  defendant,  a  special 
charge,  given  on  request  of  the  defendant,  that, 
if  there  was  a  sufficient  difference  between 
the  signature  upon'  the  ticket  offered  and  tbe 
signature  made  by  plaintiff  at  the  request  of 
the  train  auditor  to  make  plaintiff's  identifica- 
tion unsatisfactory,  then  the  burden  rested  up- 
on plaintiff  to  establish  his  identity  by  such 
proof  as  would  satisfy  the  mind  of  a  reasona- 
ble, prudent  man,  and  unless  this  waa  done 
plaintiff  was  not  entitled  to  passage,  was  not 
improper  as  upon  the  weight  of  the  evidence. 
[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  15  413,  436,  439-441,  446-454,  456-466; 
Dec.  Dig.  8  194;*   Carriers,  Cent  Dig.  §  1337.] 

2.  Trial    (|  229*)  —  Iwstbuctiohb  —  Repeti- 
tion. 

In  an  action  against  a  carrier  for  wrong- 
ful expulsion,  where  the  court  charged  ab- 
stractly upon  defendant's  theory  of  defense, 
the  giving  of  a  special  charge  presenting  the 
rule  of  law  in  connection  with  the  concrete 
facts  was  not  improper  as  undue  repetition. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  i  613;   Dec.  Dig.  |  229.  •] 

3.  Cabbikbs  (I  356*)— Carbiase  or  Pabben- 
OEBS — Identification. 

A  purchaser  of  a  reduced  rate  ticket  pro- 
viding for  identification  of  the  holder  as  the 
original  purchaser,  to  be  established  by  signa- 
ture or  otherwise  to  the   satisfaction   of  any 
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agent  or  conductor  whenever  requested,  and 
that  the  ticket  should  be  void  if  presented  by 
any  person  other  than  the  original  purchaser, 
has  the  burden  of  identifying  himself  to  the 
railroad  company's  train  auditor  as  the  origi- 
nal purchaser  in  such  a  manner  as  ought  to 
satisfy  an  ordinarily  prudent  person  in  the  sit- 
uation of  the  auditor,  and  if  he  fails  or  re- 
fuses he  cannot  recover  damages  for  ejection. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  §§  1409,  1410,  1423-1432;  Dec  Dig. 
i  356.  •] 

4.  Cabbisbs  (I  384*)  —  Mibleadino  Instbuc- 

TIONB. 

In  an  action  by  the  purchaser  of  a  reduced 
rate  ticket  for  wrongful  expulsion,  a  special 
charge,  given  at  the  request  of  defendant,  that 
if  there  was  sufficient  difference  between  the 
signature  upon  the  ticket  offered  and  the  sig- 
nature by  plaintiff,  made  at  the  request  of  the 
train  auditor,  to  make  identification  unsatisfac- 
tory, then  plaintiff  was  bound  to  establish  his 
identity  by  proof  to  the  auditor  of  such  a  char- 
acter as  to  satisfy  the  mind  of  a  reasonable, 
conscientious  and  prudent  person,  or  he  was 
not  entitled  to  passage,  waa  not  so  misleading 
to  the  jury  as  to  render  probable  the  rendition 
of  an  improper  verdict  or  to  induce  them  to 
consider  alone  the  circumstances  relevant  to 
identification. 

{Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  {{  1497-1600;  Dec.  Dig.  |  384. »] 

Error  to  District  Court,  Harris  County; 
Ctaas.  E.  Asbe,  Judge. 

Action  by  John  Li.  Jones  against  the  Mis- 
souri, Kansas,  &  Texas  Railway  Company  of 
Texas.  There  was  a  judgment  for  defend- 
ant, and  plaintiff  brings  error.    AfflrmecL 

John  Lovejoy  and  Presley  K.  Ewing,  Iwth 
of  Houston,  for  plaintiff  in  error.  Baker, 
Botts,  Parker  &  Garwood  and  John  0. 
Townes,  Jr.,  all  of  Houston,  for  defendant  in 
error. 

McMEANS,  J.  This  is  an  action  by  plain- 
tiff in  error,  John  L.  Jones,  to  recover  dam- 
ages from  the  defendant  In  error,  Missouri, 
Kansas  &  Texas  Railway  Company  of  Texas, 
for  his  alleged  wrongful  expulsion  as  a  pas- 
senger from  one  of  defendant's  passenger 
trains.  Plaintiff  alleged  that  on  January 
29,  1911,  he  purchased  at  St  Louis  at  reduc- 
ed tourist  rates,  from  defendant's  connect- 
ing line.  It  being  duly  authorized  by  defend- 
ant, three  whole  tickets  and  one-half  ticket 
for  his  family,  Including  himself,  to  San  An- 
tonio and  return,  the  going  trip  to  be  begun 
on  that  day,  and  the  return  trip  completed 
before  midnight  of  June  1,  1911,  with  stop- 
over privilege  at  Houston,  and  the  right  to 
have  the  ticket  validated  at  Houston  for 
return  without  continuing  the  Journey  to 
San  Antonio ;  and  that  each  ticket  provided 
for  Identiflcation  of  the  bolder  as  the  orig- 
inal purcliaser  to  be  established  by  signa- 
ture and  otherwise,  to  the  satisfaction  of 
any  agent  or  conductor  whenever  requested, 
and  that  tf  the  ticket  should  be  presented 
by  any  person  other  than  the  original  pur- 
chaser it  would  be  void  and  might  be  con- 
flscated.  Plaintiff  further  alleged  that  he 
made  the  trip  to  Houston,  and  that,  desiring 


to  return  to  St  Louis,  he  had  his  ticket  dnly 
validated  for  return  to  Houston  and  started 
on  his  return  Journey  on  March  6,  lAll,  and 
that  defendant's  auditor  on  the  passenger 
train  on  which  be  took  passage  required 
plaintiff  to  sign  his  name  a  number  of  times 
on  slips  of  paper  for  identification,  denounc- 
ed 'him  as  a  forger  and  subject  to  the  pen- 
itentiary, and  after  confiscating  Ills  ticket 
forcibly  ejected  him  from  the  train  at  Sealy, 
at  the  same  time  Insulting  and  abiislng  him. 
Plaintiff  alleged  further  efforts  on  his  part 
to  identify  himself  as  the  original  purchaser 
of  the  ticket  by  exhibiting  to  the  auditor  his 
business  card,  with  assurances  of  where  he 
lived  and  of  his  business  there,  and  charged 
that  such  reasonable  identiflcation  of  him- 
self was  established  In  the  manner  required 
as  would  have  been  satisfactory  to  any  ordi- 
narily prudent  man  in  the  situation  of  the 
auditor.  He  prayed  for  damages  in  the  sum 
of  $15,000.  The  defendant  answered  by  gen- 
eral denial.  A  trial  before  a  Jury  resulted 
In  a  verdict  and  Judgment  for  defendant 
Plaintiff  has  appealed. 

The  allegations  of  the  petition  as  to  the 
purchase  by  plaintiff  of  the  ticket  at  St 
Louis,  its  due  validation  at  Houston,  its 
presentation  to  the  train  auditor  upon  the 
beginning  of  the  return  trip,  and  its  confisca- 
tion, were  sustained  by  the  evidence.  As  to 
the  conduct  of  the  auditor  towards  plaintiff, 
whether  insulting,  abusive,  or  otherwise,  and 
whether  plaintiff  was  forcibly  ejected  from 
the  train,  or  left  It  quietly  upon  the  audi- 
tor's request,  were  matters  about  which  there 
was  sharp  conflict  In  the  evidence,  and  this 
conflict  was,  by  the  verdict  of  the  Jury,  re- 
solved In  defendant's  favor. 

When  the  train  auditor  in  taking  up  the 
tickets  reached  the  sleeping  car  where  plain- 
tiff was,  the  ticket  was  presented  to  him  by 
plaintiff,  and  in  a  short  while  thereafter  the 
auditor  requested  plaintiff  to  sign  his  name 
on  a  slip  of  paper,  and  afterwards  again  re- 
quested him  to  sign  Ills  name  on  another 
slip,  and  plaintiff  testified  that  he  wrote  bis 
name  several  times  at  the  auditor's  instance, 
and  continued  to  write  his  name  as  often  as 
the  auditor  requested.  It  was  shown  that 
the  auditor  claimed  he  was  not  satisfied  by 
this  that  plaintiff  was  the  original  purchaser 
of  the  ticket,  claiming  that  the  signature 
written  by  plaintiff  on  the  slips  of  paper  did 
not  correspond  with  that  written  on  the  tick- 
et, and  that  he  asked  plaintiff  to  identify 
himself  by  ehovrlng  his  business  card  or  by 
a  letter  addressed  to  him.  Plaintiff  testified 
that  he  thereupon  produced  his  business 
card,  and  also  showed  him  a  name  of  a  St. 
Louii  bouse  from  which  he  purchased*  his 
overcoat  stamped  on  the  Inside  of  the  coat 
The  auditor  denied  this,  and  testified  that 
plaintiff  only  wrote  his  name  twice,  each 
time  at  his  (the  auditor's)  request,  and  did 
nothing  further  to  Identify  himself  as  the 


•For  other  cases  see  same  topic  and  section  NUllBBR  In  Dec.  Die.  A  Am.  Dig.  Key-No.  Series  *  Rep'r  Indexes 


Digitized  by 


Google 


Tex.) 


JONES  V.  MISSOUKI,  £.  <&  X.  BY.  CO.  OP  TEXAS 


215 


purdiaser  of  tbe  ticket,  although  requested 
to  do  80.  The  ticket  contained  this  provi- 
sion: "Identification  of  holder  as  original 
purchaser  must  be  established  by  signature 
and  otherwise  to  the  satisfaction  of  any 
agent  or  conductor  whenever  requested." 
There  was  a  further  provision  that.  If  the 
ticket  should  be  presented  by  any  person 
other  than  the  original  purchaser,  it  would 
be  void  and  might  be  confiscated. 

Under  substantially  this  evidence  the  court 
charged  the  Jury  as  follows:  "If,  from  the 
evidence,  you  believe  that  plaintiff  was  the 
original  purchaser  of  the  ticket  in  question, 
and  that  he  identified  himself  to  defepd- 
ant's  agent  in  that  behalf  as  the  original 
purchaser  by  signature  and  otherwise  in 
such  manner  as  ought  reasonably  to  have 
satisfied  an  ordinarily  prudent  person  in  the 
situation  of  such  agent,  and  that  notwith- 
standing he  was  by  the  defendant's  agent  in 
that  behalf  expelled  from  the  train  at  Sealy, 
that  is,  compelled  to  leave  the  train  at  that 
point,  then  plaintiff  is  entitled  to  recover, 
and,  if  you  so  find,  return  your  verdict  in 
Us  favor.  The  burden  is  upon  plaintiff  to 
prove  the  facts  necessary  for  his  recovery, 
as  submitted  to  you  by  the  court,  and,  unless 
such  facts  are  shown  to  you  by  a  preponder- 
ance of  the  evidence,  return  your  verdict  for 
the  defendant  If  from  the  evidence  yon 
find  that  the  plaintiff,  on  request  of  defend- 
ant's agent  engaged  in  taking  up  the  tickets 
on  the  train,  failed  or  refused  to  identify 
himself  aa  the  original  purchaser,  in  such 
manner  as  ought  reasonably  to  have  satisfied 
an  ordinarily  prudent  person  In  the  situation 
of  the  agent  of  his  identity  as  the  original 
purchaser,  then  return  your  verdict  for  the 
defendant.  If  you  believe  from  the  evidence 
that  plaintiff,  after  signing  at  the  request  of 
defendant's  agent  in  that  behalf,  refused  to 
further  sign,  and  you  believe  that,  by  the 
acts  and  conduct  of  such  agent  towards 
plaintiff  as  alleged,  plaintiff  was  reasonably 
induced  to  believe  that  any  further  signature 
or  effort  at  identification  on  his  part  would 
be  vain  and  useless,  then  plaintiff's  refusal 
to  further  sign  would  not  prevent  his  recov- 
ery. If  otherwise  entitled  to  recover  under 
the  instructions  herein." 

Appellant's  first  and  only  assignment  of 
error  is  based  upon  the  action  of  the  court 
in  giving  the  following  special  charge  at  the 
instance  of  defendant:  "If  yon  should  find 
from  the  evidence  that  there  was  a  sufiScieut 
difference  in  the  signature  upon  the  ticket 
offered  for  transportation  by  plaintiff  and 
the  signature  made  by  said  plaintiff  at  the 
request  of  the  auditor,  Wilson,  to  make  the 
plaintiff's  identification  unsatisfactory  to  a 
person  of  ordinary  prudence  and  conscience, 
then  you  are  instructed  that,  under  the  form 
of  ticket  which  plaintiff  presented  to  said 
auditor  on  defendant's  train,  the  burden  rest- 
ed upon  the  plaintiff,  Jones,  to  establish  his 
identity  by  proof  to  the  said  auditor  of  such 


character  as  would  have  satisfied  the  mind 
of  a  reasonable,  conscientious,  and  prudent 
man;  and  unless  plaintiff  discharged  this 
burden,  if  you  find  it  rested  upon  him'  as 
above  set  out,  he  would  not  be  entitled  to 
passage  on  the  train  of  the  defendant  rail- 
way company." 

Under  this  assignment  appellant  contends: 
First,  that  the  special  charge  was  on  the 
weight  of  the  evidence,  in  singling  out  the 
circumstance  of  difference  in  the  signatures 
and  instructing  as  to  its  legal  effect,  instead 
of  leaving  it  to  be  considered  in  connection 
with  all  the  other  facts  on  the  issue  of  prop- 
er identification ;  second,  that  In  view  of  the 
specific  provisions  of  the  general  charge  on 
the  issue  of  identification,  the  special  charge 
was  undue  repetition,  reasonably  calculated 
to  operate  to  plaintiff's  prejudice;  third, 
that  the  special  charge  was  erroneous  as 
placing  too  great  a  burden  on  plaintiff,  re- 
quiring him  to  establish  his  identity  by 
proof  of  such  character  as  would  have  satis- 
fied the  mind  of  a  reasonable,  conscientious, 
and  prudent  man;  and,  fourth,  that  said 
charge  was  misleading  in  that  it  was  calcu- 
lated to  induce  the  Jury  to  believe  that  the 
plaintiff,  without  regard  to  the  meager 
means  of  proof  at  command  on  the  train, 
had  on  him  there  and  then  the  judicial  bur- 
den as  defined  in  the  main  charge,  or  some 
equally  exacting  burden,  to  establish  his 
identity,  and  in  that  it  was  calculated  to  in- 
duce the  Jury  to  consider  separately  alone, 
instead  of  together  in  their  entirety,  the 
circumstances  relevant  to  the  Identiflcatlon. 

[1,2]  We  are  of  the  opinion  that  the  spe- 
cial charge  is  not  subject  to  any  of  the  criti- 
cism made  against  it.  It  was  the  contention 
of  the  railroad  company  that  the  plaintiff 
made  no  effort  to  identify  himself  as  the 
original  purchaser  of  the  ticket  further 
than  to  write  his  name  upon  the  slips  of  pa- 
per, and  that  because  of  dissimilarity  of  the 
signature  written  upon  the  slips  and  upon 
the  ticket  the  auditor  was  not  satisfied  with 
the  identification,  whereupon,  under  the  pro- 
visions of  the  ticket  above  quoted,  it  was  in- 
cumbent upon  plaintiff  to  otherwise  establish 
his  identity,  failing  in  which  the  defendant 
was  entitled  to  confiscate  the  ticket  and 
eject  the  person  presenting  it  upon  his  fail- 
ure to  pay  his  fare.  The  court  charged  the 
Jury  that:  "If  from  the  evidence  you  find 
that  the  plaintiff,  on  request  of  defendant's 
agent  engaged  in  taking  up  the  tickets  on  the 
train,  failed  or  refused  to  identify  himself  as 
the  original  purchaser,  in  such  manner  as 
ought  reasonably  to  have  satisfied  an  ordi- 
narily prudent  person.  In  the  situation  of  the 
agent,  of  his  identity  as  the  original  pur- 
chaser, then  return  your  verdict  for  defend- 
ant" This  charge  stated  in  broad  and  gen- 
eral terms  the  defendant's  defense,  and  the 
special  charge  submitted  It  In  connection 
with  the  very  facts  upon  which  defendant  re- 
lied  to   defeat    recovery.     We   understand 
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from  the  authorities  that  this  Is  permissible, 
and  that  in  so  submitting  defendant's  de- 
fense the  charge  is  not  open  to  the  objection 
that  It  is  upon  the  weight  of  the  testimony  or 
of  undue  repetition.  Anderson  t.  Jefferson 
Cotton  Oil  &  Refining  Co.,  32  Tex.  CSt.  App. 
288,  74  S.  W.  342;  Railway  r.  McGlamory, 
89  Tex.  635,  35  S.  W.  1058;  Railway  v. 
Shleder,  88  Tex.  167,  30  8.  W.  902,  28  L.  R. 
A.  638. 

[3,  4]  The  court's  charge  defining  the  bur- 
den resting  upon  plaintiff  to  Identify  him- 
self as  the  original  purchaser  to  be  such  as 
ought  reasonably  to  have  satisfied  an  ordi- 
narily prudent  person  in  the  situation  of  the 
auditor  is,  we  think,  correct  We  are  of  the 
opinion,  howeyer,  that  the  special  charge  re- 
quiring plaintiff  to  establish  his  identity  by 
such  proof  as  would  have  satisfied  the  mind 
of  a  reasonable,  conscientious,  and  prudent 
person,  was  not  so  misleading  as  to  cause  the 
jury,  which  we  assume  was  composed  of  men 
of  ordinary  judgment  and  common  sense,  to 
render  an  improper  verdict  The  special 
charge  seems  to  follow  what  is  declared  in 
Railway  v.  Hudson,  117  Ky.  995,  80  S.  W. 
454,  approved  In  Railway  v.  Cassell,  122  Ky. 
317,  92  S.  W.  281,  to  be  the  burden  under 
which  the  passenger  rested.  Nor  do  we  think 
the  special  charge  was  calculated  to  induce 
the  jury  to  consider  separately  alone.  In- 
stead of  together  in  their  entirety,  the  cir- 
cumstances relevant  to  identification. 

We  think  the  assignment  does  not  present 
reversible  error,  and  the  judgment  of  the 
court  below  is  aflSrmed. 

Affirmed. 


IfARSHAIiL  ft  B.  T.  RT.  CO.  ▼.  BOAZ. 

(Court  of  Civil  Appeals  of  Texas.    Tezarkana. 

May  8,  1913.     Rehearing  Denied  May 

15,  1913.) 

1.  BAIUIOADB  (I  443*)  —  KlLUNO  AniKALS  — 
EVIDENCB— SUFFICIBNCT. 

Evidence  held  not  to  support  a  finding  that 
a  train  struck  and  killed  an  animal. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  {  1543 ;    Dec  Dig.  {  443.»] 

2.  Railroads  (§  441*)  —  Killing  Stock  — 
Burden  or  Proof. 

One  suing  a  railroad  company  for  the  loss 
of  an  animal  killed  by  a  train  must,  to  dis- 
chai^e  the  burden  of  proof,  show  that  a  train 
struck  and  killed  the  animal. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig,  §$  1575-1595;    Dec.  Dig.  8  441.*] 

Appeal  from  District  Court,  Harrison 
County;  H.  T.  Lyttleton,  Judge. 

Action  by  E.  P.  Boaz  against  the  Marshall 
A  East  Texas  Railway  Company.  From  a 
judgment  for  plaintiff,  defendant  appeals. 
Reversed  and  remanded  for  another  triaL 

R.  A.  Sexton,  of  Marshall,  for  appellant 
J.  H.  T.  Bibb,  of  Marshall,  for  appellee. 

liEVT,  J.  Claiming  that  his  horse  was 
struck  and  killed  by  the  appellant's  locomo- 


tive, at  a  place  where  the  railway  company 
was  not  excused  from  fencing  its  track,  the 
appellee  brought  the  suit  for  damages.  The 
appellant  by  proper  assignment  makes  the 
contention  that  a  finding  that  the  horse  was 
struck  and  killed  by  its  train  is  not  war- 
ranted by  the  evidence,  and  that  as  a  con- 
sequence the  Judgment  in  favor  of  appellee 
is  erroneous.  After  a  careful  consideration 
of  all  the  evidence,  we  are  constrained  to 
conclude  that  the  positive  and  affirmative 
evidence  offered .  for  the  appellant  so  suffi- 
ciently and  strongly  shows  that  a  locomotive 
did  not  strike  the  horse  as  to  reqnlre  such 
finding  of  fact  and  that  the  circumstances 
offered  by  appellee  did  not  sufficiently  neg- 
ative the  fact  as  to  warrant  a  verdict  in  tiis 
favor. 

[1]  The  facts  show  that  aiq;>ellee  was  the 
owner  of  a  horse  about  three  years  old,  and 
he  had  placed  It  in  the  pasture  of  Mr.  Hughes. 
The  railway  runs  southwest  through  the 
pasture.  Mr.  Hughes,  on  Sunday  morning  of 
the  18th  of  June,  1911,  missed  seeing  the 
horse  as  usual,  and  went  into  the  pasture  to 
look  for  it  and  found  It  lying  dead  in  a 
thicket  on  the  north  side  of,  and  30  steps 
away  from,  the  track.  He  found  the  horse's 
left  forefoot  with  two  gashes  nearly  to  the 
bone,  and  there  was  blood  in  the  horse's 
nose  and  blood  on  the  ground  under  hla 
nose,  and  as  well  there  was  some  blood  on 
the  weeds  about  there,  and  horse  tracks 
where  the  blood  was.  The  appellee  was 
notified,  and  he  and  several  others  came 
at  once  to  see  the  horse.  They  testify  that 
they  examined  around  the  ground  and  found, 
at  140  steps  east  from  where  the  horse  was 
lying,  and  at  the  bottom  of  the  railway 
dump,  by  a  drain  box,  weeds  were  broken 
dovm,  and  it  looked  as  if  cattle  had  rolled 
down  there,  and  as  if  there  had  been  scuf- 
fling close  to  the  rails,  and  at  about  seven 
steps  from  the  railway  track  there  was  a 
puddle  of  blood.  There  was  no  blood  on  the 
railway  track,  and  neither  the  skin  nor 
hair  was  knocked  off  on  any  part  of  the 
body  of  the  horse  except  the  forefoot.  A 
pine  sapling  was  at  the  horse's  feet  where 
he  was  lying,  and  the  bark  was  knocked 
off  the  sapling.  On  Monday  the  owner  went 
back  there  and  cut  open  the  horse's  neck, 
and  the  flesh  was  found  to  be  black  looking 
and  bruised.  It  was  further  shown  for  ap- 
pellee that  the  horse  was  seen  by  Mr.  Hughes 
in  the  pasture  on  Friday  before  Sunday 
morning,  and  at  that  time  he  was  "as  gay 
as  ever."  The  owner  of  the  pasture  further 
testified  that  on  Saturday  morning,  as  he 
was  leaving  for  Harleton,  he  heard  a  train 
of  appellant  in  the  pasture  blowing  the 
whistle  in  little  jerks  for  about  one-half  of 
a  minute,  making  in  all  between  16  and  20 
blasts.  It  was  proved  that  a  regular  sched- 
ule train  each  of  passengers  and  freight 
passed    there  at   about  8:30   and  9  o'clock 
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that  Saturday  morning.  The  engineer  of 
the  freight  train  testified  for  appellant  that 
be  passed  the  pasture  at  the  time  stated, 
Just  behind  the  passenger  train,  and  that 
he  did  not  strike  nor  see  the  horse.  T.  D. 
Budder  testified  that  on  Saturday  morning 
he  was  plowing,  and  was  within  20  or  30 
steps  of  the  railway  track,  when  the  two 
morning  trains  passed,  and  that  between 
12  and  1  o'clock  he  saw  the  horse  of  appellee 
grazing  in  the  pasture,  and  that  It  was  about 
50  yards  from  him,  and  that  he  saw  the 
horse  the  next  morning  dead  about  100  yards 
from  where  he  saw  him  grazing  on  Satur- 
day. Fred  Rudder  testified  that  appellee 
had  permitted  him  to  ride  the  horse  some, 
and  that  on  returning  from  a  baseball  game 
between  6  and  6  o'clock  Saturday  afternoon 
he  went  down  the  railway  track  through 
the  pasture,  and  saw  the  horse,  "and  went 
np  to  It  and  put  my  hand  on  It"  This  wit- 
ness says  he  wanted  to  see  the  horse  at 
the  time  because  he  "wanted  to  ride  him 
Sunday,  and  I  Intended  to  aak  Mr.  Boaz 
about  It  when  I  got  to  town."  About  7 
o'clock  Sunday  morning  the  same  witness 
saw  the  horse  again,  and  It  was  dead.  This 
witness  further  testifies  that  at  the  time  he 
saw  the  horse  Saturday  afternoon  the  aft- 
ernoon train  going  back  toward  Marshall 
bad  passed,  and  that  the  morning  trains 
had  not  passed  at  the  time  he  saw  the  horse 
dead,  and  that  "No  train  passed  along  there 
from  the  time  I  saw  it  (the  horse)  on  Sat- 
urday eyening,  until  I  found  it  dead  Sunday 
morning."  This  witness  was  in  a  position, 
according  to  the  record,  to  iiave  actual 
knowledge  and  Information  of  the  more- 
ments  of  the  trains  on  the  railway  at  that 
tima 

If,  as  said  by  appellant's  witness,  the 
horse  was  alive  and  In  the  pasture  grazing 
between  12  and  1  o'clock,  after  the  only  two 
morning  trabis  had  passed,  then  It  could 
not  be  said  tliat  either  of  the  Saturday 
morning  trains  struck  and  killed  the  horse ; 
and  there  Is  nothing  in  the  record  to  sug- 
gest any  reason  why  the  testimony  of  the 
witness  should  not  be  taken  as  true  and 
given  weight  and  force.  And  if,  as  said  by 
the  other  witness,  be  saw  and  put  his  hand 
on  the  horse,  and  the  horse  was  alive  and 
not  Injured,  between  5  and  6  o'clock  Satur- 
day afternoon,  after  the  afternoon  train  had 
returned,  then  It  could  not  be  said  that  the 
Saturday  afternoon  train  had  struck  and 
killed  the  horse.  And,  moreover,  If  this 
witness  bad  seen  the  horse  dead  Sunday 
morning  before  the  morning  trains  of  that 
day  had  yet  come,  it  could  not  be  said  that 
either  of  the  Sunday  morning  trains  struck 
and  killed  the  horse.  And,  further,  if,  as 
said  by  this  witness,  "No  train  passed  along 
there  from  the  time  I  saw  It  (the  horse)  on 
Saturday  evening,  until  I  saw  It  dead  Sun- 
day morning,"  and  if  this  witness  was  in  a 


position  to  be  truly  Informed  and  have  ac- 
tual knowledge  of  the  movements  of  the 
trains  at  that  time,  as  It  appears  from  the 
record  he  was,  then  it  could  not  reasonably 
be  said  that  It  appears  that  the  horse  was 
struck  by  a  train  of  appellant  at  any  time 
between  Saturday  evening  and  Sunday  morn- 
ing, when  he  was  found  dead.  There  Is 
nothing  in  the  record  to  suggest  any  bias 
or  mistake  on  the  i>art  of  this  witness,  but 
the  contrary  fairly  appears.  Thus  the  evi- 
dence for  appellee  that  the  morning  train 
was  heard  to  blow  15  or  20  stock  signals  in 
the  pasture,  as  a  circumstance  to  show  that 
the  train  had  struck  the  horse,  would  be  suf- 
ficiently overcome  by  the  fact  that  between 
12  and  1  o'clock  and  again  between  6  and 
6  o'clock  and  after  the  passing  of  the  trains, 
the  horse  was  seen  In  the  pasture  unin- 
jured. And  all  the  facts  concerning  the 
tracings  on  the  ground  below  and  away  fiom 
the  track,  offered  as  circumstances  to  show 
that  a  train  inflicted  the  injuries  on  the 
horse,  would  not  sufficiently  show  that  the 
train  inflicted  the  injuries  in  the  face  of 
the  affirmative  fact  that  the  horse  was  un- 
injured by  either  the  morning  trains  or  the 
evening  train,  and  that  no  other  train  pass- 
ed between  Saturday  evening  and  the  time 
when  the  horse  was  found  dead. 

[2]  It  was  Incumbent  upon  the  appellee.  In 
order  to  discharge  the  burden  of  proof  re- 
quired of  him,  to  show  that  the  train  struck 
and  killed  the  horse.  Ry.  Co.  v.  Langford, 
104  S.  W.  820;  Ry.  Co.  v.  Barle,  14  S.  W. 
1068. 

The  cases  cited  by  appellee  of  Ry.  CSo.  v. 
Wilson,  84  S.  W.  275,  and  By.  Co.  v.  Evans, 
78  Tex.  370,  14  S.  W.  798,  are  not  appUcable 
here.  For  In  the  Wilson  Case  the  court  ex- 
pressly finds  the  fact  that  "the  evidence 
showed  that  the  steer  was  struck  by  the  en- 
gine," and  afterwards  moped  about  in  a 
drawn  condition;  and  in  the  Evans  Case 
there  was  no  affirmative  testimony  for  ap- 
pellant as  in  the  instant  case. 

The  judgment  is  reversed,  and  the  cause 
is  remanded  for  another  trial. 


HUGHES  V.  MULANAX. 

(Court  of  Civil  Appeals  of  Texas.    Austin. 

April  9,  1913.    Rehearing  Denied 

May   7,  1913.) 

1.   EXEOTTTOBS  AND  ADUINISTRATOBS  (f  327*)— 

Salb  or  Land  — Ei-FiECT  of  Tbstakentabt 

Pbovisions. 

In  view  of  Bev.  Sfc  1895,  art  2007,  pro- 
viding that  particular  directions  in  a  will  re- 
specting the  sale  of  any  property  belonging  to 
the  estate  shall  be  followed  unless  annulled  by 
an  order  of  conrtj  a  testator  can,  under  ar- 
ticle 1991,  providing  that  where  a  will  has 
been  probated  its  provisions  shall  be  executed 
unless  they  are  annulled  by  order  of  the  court 
probating  the  same,  so  frame  his  will  as  to 
deny  to  the  executor  and  probate  court  the 
power  to  sell  property  to  pay  debts  or  for  any 
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other  purpose  antil  the  provision  of  the  will 
creatine  such  limitation  has  been  annulled  or 
suspended. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  i  1344;  Dec. 
Dig.  !  327.*] 

2.  executobb  and  adinnistbatobs  ({  s27*) 
—Sale  of  Lani>— Effect  of  Testahknta- 
BT  Pbovisions. 

In  the  beginning  of  a  will,  the  testator  di- 
rected his  executor  to  pay  all  his  just  debts, 
while  the  sixth  and  seventh  paragraphs  direct- 
ed the  executor  to  take  charge  of  the  real  es- 
tate, but  prohibited  him  from  selling  or  incum- 
bering the  same,  and  directed  him  to  lend  all 
money  coming  into  his  hands  until  he  had  a 
fund  of  a  certain  amount,  which  was  to  be  in- 
vested in  realty.  Held,  that,  as  these  provi- 
sions created  an  ambiguity,  the  will  must  be 
construed  as  authorizing  the  executor  and  pro- 
bate court  to  sell  land  to  pay  debts,  for,  where 
a  testator's  intention  is  ambiguous,  the  will 
should  l>e  construed  if  possible  so  as  to  dispose 
of  his  property  in  a  reasonable   manner. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  (  1344;  Dec. 
Dig.  §  327.*] 

Appeal  from  District  Court,  Coleman  Coun- 
ty ;  J.  W.  Ooodwln,  Judge. 

On  motion  for  rehearing.  Decided  In  con- 
formity to  the  answers  to  question  certified 
to  the  Supreme  Court,  which  can  be  found  In 
158  8.  W.  299. 

J.  P.  Ledbetter,  of  Coleman,  for  appellant 
Snodgrass  &  Dlbrell,  of  Coleman,  for  appel- 
lee. 

KEY,  O.  J.  At  the  last  term  of  this  court 
this  case  was  reversed,  because  it  was  the 
opinion  of  this  court  that  the  will  set  out 
In  our  former  opinion  prohibited  both  the 
executor  and  the  probate  court  from  making 
a  sale  of  the  land  in  controversy  for  the  pur- 
pose of  paying  debts,  or.  for  any  other  pur- 
pose, until  that  provision  of  the  will  had 
been  annulled  or  suspended  by  an  order  of 
the  probate  court  No  such  order  was  shown, 
and  therefore  we  held  that  the  case  came 
within  the  purview  of  article  1991  of  the 
Revised  Statutes,  which  declares  that  when 
a  will  has  been  probated  Its  provisions  and 
directions  shall  be  executed,  unless  the  same 
are  annulled  or  suspended  by  an  order  of  the 
court  probating  the  same. 

Appellee  Mulanax  filed  a  motion  for  re- 
hearing, and  also  a  motion  requesting  this 
court  to  certify  to  the  Supreme  Court  the 
question  of  the  validity  of  the  sale  under 
which  he  claims  title  to  the  property.  The 
latter  motion  was  granted  and  this  court 
certified  to  the  Supreme  Court  two  questions, 
which  were:  First,  was  the  will  sufiident 
under  article  1995  to  remove  the  estate  be- 
yond the  jurisdiction  of  the  probate  court, 
and  thereby  to  deprive  that  court  of  power 
to  cause  the  land  to  be  sold  for  the  payment 
of  debts?  And,  second,  did  the  provision  In 
article  1991  alone,  or  in  connection  with 
others,  give  to  the  slxQi  clause  of  the  will 
and  the  probate  thereof  the  effect  to  deprive 
both  the  executor  and  the  probate  court  of 


the  power  to  make  or  cause  to  be  made  a 
sale  of  the  land  to  pay  debts  until  that  pro- 
vision of  the  will  had  been  annulled  or  sus- 
pended by  the  probate  court?  The  Supreme 
Court  has  returned  to  this  court  a  copy  of 
Its  opinion,  in  which  It  Is  held,  in  response  to 
the  first  question,  that  the  will  did  not  re- 
move the  estate  beyond  the  jurisdiction  ot 
the  probate  court ;  and,  as  to  the  second  ques- 
tion, that  court  said:  "In  view  of  oar  con- 
clusions, as  above  stated,  and  as  the  sale  and 
conveyance  of  the  land  In  controversy  by  the 
executor  finds  its  ultimate  support  in  the  juris- 
diction and  orders  of  the  probate  court  rather 
than  In  the  Independent  power  and  authority 
of  the  executor,  under  the  will,  to  sell  and  con- 
vey said  land,  we  consider  the  second  certified 
question  ImmateriaL  We  accordingly  answer 
the  first  certified  question  negatively,  and 
make  no  answer  to  the  second."  Hughes  v. 
Mulanax  (Sup.)  153  S.  W.  299. 

With  due  respect  to  that  court,  we  are 
unable  to  concur  in  the  view  that  the  answer 
made  to  the  first  renders  the  second  question 
Immaterial.  This  court,  in  effect  held,  as 
shown  by  its  opinion,  a  copy  of  which  accom- 
panied the  certificate,  that  even  if  the  will 
did  not  take  the  estate  out  of  the  jurisdic- 
tion of  the  probate  court,  the  clause  thereof 
which  prohibited  the  sale  of  real  estate  de- 
prived that  court  of  the  power  to  require 
such  sale  to  be  made,  nntU  an  order  was 
made  annulling  or  suspending  that  clause  of 
the  will.  That  was  and  still  Is  the  control- 
ling question  in  the  case,  and  the  holding 
that  the  will  did  not  deprive  the  probate 
court  of  jurisdiction  over  the  estate  does  not 
render  that  question  ImmateriaL 

[1]  We  are  still  of  opinion  that  a  testator 
can  80  frame  bis  will  as  to  deny  to  the  execu- 
tor and  the  probate  court  power  to  sell 
specific  property  belonging  to  the  estate  for 
the  purpose  of  paying  debts,  or  for  any  other 
purpose,  until  the  provision  of  the  will  cre- 
ating such  limitation  has  been  annulled  or 
suspended  in  the  manner  prescribed  by  the 
statute.  And  this  Is  true,  although  the  will 
may  not  withdraw  the  estate  from  the  Juris- 
diction of  the  probate  court;  and  we  are  con- 
firmed In  that  construction  of  article  1991 
by  that  portion  of  article  2007  which  reads: 
"And  when  any  particular  directions  are 
given  by  a  testator  In  his  will  respecting  the 
sale  of  any  property  belonging  to  his  estate, 
the  same  shall  be  followed,  unless  such  di- 
rections have  been  annulled  or  suspended 
by  order  of  the  court  as  hereinbefore  pro- 
vided." A  direction  In  a  will  that  certain 
property  shall  not  be  sold  constitutes  a  direc- 
tion respecting  the  sale  of  the  property,  and 
therefore  Is  within  the  plain  and  ordinary 
meaning  of  the  statute  quoted.  But,  if  mis- 
taken in  this  construction  of  article  2007, 
we  are  still  of  opinion  that  the  broad  and 
comprehensive  language  of  article  1991 
should  be  held  to  Include  directions  In  a  will 
prohibiting  the  sale  of  designated  property. 
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The  foundation  of  tbat  article  was  section 
155  of  the  probate  law  of  1870  (Laws  1870, 
c.  81;  Article  5623,  Paschal'a  Dig.),  which 
provided  that  directions  in  a  will  for  the 
management  of  an  estate,  or  for  the  sale  of 
property,  must  be  confirmed  by  an  order  of 
the  court  before  the  executor  or  administra- 
tor was  authorized,  as  against  creditors,  to 
pursue  the  same,  where  such  directions  dif- 
fered from  the  mode  of  administration  pre- 
scribed by  that  act  Succeeding  sections  pre- 
scribed the  course  to  be  pursued  In  order 
to  confirm  such  directions  in  a  will.  In  1879, 
the  commissioners  who  codified  our  statutes, 
having  authority  to  do  so,  made  material 
changes  in  reference  to  the  execution  of  the 
provisions  and  directions  contained  In  a  will, 
by  Incorporating  Into  tbat  revision  article 
1938,  which  is  exactly  the  same  as  article 
1991  In  the  Revised  Statutes  of  1895,  and 
article  3358  in  the  revision  of  1911.  As  thus 
revised  and  changed,  our  statute  is  broad 
enough  to  include  provisions  of  a  will  pro- 
hibiting the  sale  of  specific  property  for  the 
purpose  of  paying  debts,  or  for  any  other 
purpose;  and  we  are  satisfied  tbat  it  was 
intended  to  cover  any  and  all  provisions 
and  directions  contained  In  a  will.  Of 
course^  it  was  not  the  intention  to  permit  a 
testator  to  absolutely  withdraw  his  property 
from  the  reach  of  creditors;  and.  In  order 
to  prevent  tbat  result,  article  1991,  and  suc- 
ceeding articles,  point  out  the  mode  by  which 
a  creditor  can  have  such  a  provision  in  the 
will  annulled  or  suspended  until  the  debts 
of  the  estate  have  been  paid.  Article  2007 
is  a  substitute  for  section  82  of  the  probate 
law  of  1876;  and,  as  tbat  section  and  the 
one  for  which  article  1991  is  a  substitute 
spedficaUy  mentioned  creditors,  we  see  no 
reason  why  they  should  be  excluded  from 
those  two  articles  which  by  their  terms  in- 
clude all  persons  "interested  in  the  estate." 

[2]  However,  upon  further  consideration, 
we  have  reached  the  conclusion  that  it  was 
not  the  intention  of  the  testator  in  the  wUl 
here  involved  to  deny  the  right  and  power  to 
sell  the  land  in  controversy  for  the  purpose 
of  paying  debts  of  the  estate.  In  the  very 
beginning  of  the  will  and  constituting  the 
first  direction  as  to  the  disposition  of  bis 
property,  the  testator  said:  "I  direct  that  my 
executor  hereinafter  named  pay  all  my  just 
debts  and  discharge  promptly  all  my  legal 
obligations."  The  sixth  paragraph  directs 
the  executor  to  take  charge  of  the  real  estate, 
and  contains  a  provision  prohibiting  him 
from  selling  or  incumbering  the  same,  except 
for  the  purpose  therein  stated.  The  seventh 
paragraph  directs  the  executor  to  loan  any 
and  all  moneys  coming  into  bis  hands  as 
such  executor,  until  he  has  a  fund  amounting 
to  $1,000,  which  he  is  then  directed  to  invest 
in  real  estate. 

Thus  it  will  be  seen  that,  if  literally  con- 
strued, a  conflict  might  arise  between  the 
first  paragraph,  which  directed  that  all  debts 


be  promptly  paid,  and  the  sixth  paragraph, 
which  provided  that  the  executor  should  not 
sell  real  property,  and  the  seventh  paragraph, 
which  directed  him  to  loan  any  and  all  mon- 
eys received  by  him  as  executor.  These  con- 
flicting provisions  create  an  ambiguity,  which 
we  think  should  be  solved  by  holding  tbat  it 
was  the  Intention  of  the  testator  that  all 
of  his  Just  debts  should  be  paid,  and  that, 
if  necessary  to  do  so,  his  real  estate  might  be 
sold  for  that  purpose.  One  of  the  rules  for 
the  construction  of  a  will  is  that,  where  the 
testator's  intention  as  expressed  in  his  will 
is  ambiguous  or  obscure,  such  a  construction 
should  be  adopted,  if  possible,  as  will  dispose 
of  his  property  in  a  Just,  natural,  or  reason- 
able manner.  40  €yc.  1411.  Tbat  rule,  we 
think,  has  application  to  the  will  under  con- 
sideration, and  Justifies  the  conclusion  at 
which  we  have  arrived.  It  is  also  inti- 
mated, though  not  distinctly  held,  by  the  Su- 
preme Court  in  its  opinion  in  this  case,  that 
the  construction  we  now  place  upon  the  will 
is  correct. 

For  the  reasons  stated,  appellee's  motion 
for  rehearing  is  granted,  the  former  Judg- 
ment of  this  court  is  set  aside,  and  the  Judg- 
ment of  the  trial  court  is  affirmed. 


TEXAS  OVERALL  CO.  T.  MUMMERT. 

(Court  of  Civil  Appeals  of  Texas.    Ft  Worth. 

May  10,  1013.) 

Pbinoipai,  akd  Agent  (i  183*)— Actions  bt 

Agbnt. 

One  who  was  a  party  to  the  contracts  sued 
on  could  sue  for  their  breach,  tboueh  he  was, 
when  the  contracts  were  executed,  also  an 
agent 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Agent  Cent  Di«.  ig  691-700 ;  Dec.  Dig.  jj 
183.*] 

Appeal  from  Tarrant  County  Court ;  Chas. 
T.  Prewett,  Judge. 

Action  by  Harry  B.  Mummert  against  the 
Texas  Overall  C!ompany.  Judgment  for 
plaintiff.     Defendant  appeals.    Affirmed. 

Bryan  &  Spoonts,  of  Ft  Worth,  for  appel- 
lant Flournoy,  Smith  &  Storer,  of  Ft 
Worth,  for  appellee. 

Conclusions. 

CONNER,  C.  J.  It  Is  insisted  that  the 
appellant  company  should  have  had  an  in- 
structed verdict,  on  the  ground  that  there 
was  no  testimony  showing  the  right  of  appel- 
lee to  maintain  the  suit  in  his  own  name. 
While  appellee  testified  that  he  was  engaged 
as  a  salesman  for  the  "Wirter  Press  Com- 
pany," and  the  orders  constituting  the  basis 
of  this  suit  recite  that  appellee  was  "state 
agent,"  nevertheless  the  orders  as  a  whole 
are  susceptible  of  a  construction  which  sus- 
tains appellee's  allegation  that  he  was  the 
owner  and  entitled  to  sue.  The  orders  do 
not  necessarily  bear   the   construction   that 
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they  were  addressed  to  the  "Writer  Press 
Company,"  but,  on  the  contrary,  may  rea- 
sonably be  construed  as  addressed  to  "Harry 
B.  Mummert,"  state  agent,  to  whom  the  ex- 
press promise  to  "itay"  was  made.  The 
term  "state  agfflit"  may  be  disregarded  as 
surplusage  or  treated  as  a  mere  descrlptlo 
persons,  and  we  think  that  the  constmctlon 
of  the  orders  indicated  should  now,  at  least, 
be  adopted,  in  view  ot  the  fact  that  the 
question  was  not  raised  below. 

The  evidence,  therefore,  authorizing  the 
conclusion  that  appellee  was  a  party  to  the 
contracts  sued  upon,  it  follows  that  he  could 
sue  for  Its  breach,  notwithstanding  the  fact 
that  he  at  the  time  was  an  agent  of  the 
Writer  Press  Company.  See  Sydnor  v.  Hurd, 
8  Tex.  99,  100;  Frazler  t.  Moore,  11  Tex. 
755-756;  Tinsley  v.  DoweU,  87  Tex.  23,  26 
S.  W.  946;  M.  P.  Ry.  Co.  v.  Smith,  84  Tex. 
348,  19  S.  W.  509;  So.  Kansas  By.  Co.  v. 
Morris,  100  Tex.  611,  102  S.  W.  396,  123  Am. 
St  Rep.  834;  O'Brien  t.  Mayer,  143  S.  W. 
240. 

No  other  question  requiring  notice  having 
been  presented,  it  is  ordered  that  all  assign- 
ments of  error  be  overruled,  and  the  Judg- 
ment affirmed. 


WAI/TBB  BOX  CO.  r.  BLACKBT7BN  et  al. 

(Court  of  Civil  Appeals  of  Texas.  Austin. 
March  12,  1913.  On  Motion  for  Behearing, 
April  16,  1913.  Behearing  Denied  May  14, 
1913.) 

1.  Landlord  and  Tenant  (§  129*)— Sp«<ju- 
iiATiVB  Davaqes— Breach  of  Lease. 

In  an  action  for  damages  for  witiiholdlng 
possession  of  leased  premises,  plaintiff  alleged, 
as  a  basis  for  its  claim  of  damages  for  loss  of 
profits  while  the  building  was  withheld,  that 
two  years  before  it  had  rented  a  building  and 
conducted  a  similar  business  therein,  and  that 
before  making  the  present  contract  its  president 
talked  with  many  old  customers  who  promised 
their  patronage,  and  that  the  building  was  as 
well  located  as  the  building  in  which  plaintiff 
had  formerly  done  business,  and  that  it  would 
hare  realized  a  net  profit  of  $700  during  the 
time  it  was  deprived  of  possession,  and  further 
alleged  that  after  it  got  possession  on  July  6th 
it  realized  net  profits  in  the  sum  of  $1,500. 
Held,  that  the  net  profits  which  plaintiff  would 
have  made  from  the  use  of  the  building  were 
too  uncertain  and  speculative  to  be  recovered ; 
there  being  nothing  to  show  with  certainty 
that  any  profits  would  have  been  made  and  no 
certain  basis  for  estimating  the  profits. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,   Cent  Dig.  §§  450-157;   Dec.  Dig.  { 

2.  Daicaoes  (i  40*)— Itsus  of  Dauaoe— Loss 
OF  Pbofits. 

Loss  of  profits  from  breach  of  a  contract 
are  recoverable  where  they  can  be  shown  with 
reasonable  certainty. 

[Ed.   Note.— For   other   cases,    see   Damages, 
Cent  Dig.  H  72-88;  Dec.  Dig.  i  40.*] 

3.  Damages  (S  40*)— Loss  of  Pbofits. 

To  be  recoverable  as  an  item  of  damage 
for  breach  of  contract,  net  profits  must  not  be 


speculative  or  dependent  on  chance,  but  must 
be  sufficiently  certain  to  be  susceptible  of  proof. 
[Ed.   Note.— For  other   cases,    see    Damages, 
Cent  Dig.  li  72-^ ;  Dec  Dig.  i  40.*] 

4.  Landlobd  and  Tenant  (i  129*)— Bbxach 
OF  Contract  —  Items  Bbcovbeablb— £x- 
fbnditubes. 

In  an  action  for  damages  for  withholding 
possession  of  leased  premises,  plaintiff  could  re- 
cover the  amount  it  bad  paid  its  manager  dur- 
ing the  time  it  was  kept  from  using  the  store, 
where  it  appeared  that  it  employed  him  imme- 
diately after  making  the  lease  with  defendants, 
and  his  services  were  reasonable  and  necessary, 
and  defendants  knew  when  the  building  was 
rented  that  the  business  would  be  conducted  by 
employes. 

[Ed.  Note.— For  other  cases,  see  Landlord 
and  Tenant,  Cent  Dig.  §i  450-467;  Dec.  Dig. 
i  129.*] 

6.  Afpeax  and  Erbob  ({  877*)— Assionmknts 

OF  Ebbob. 

Appellant  cannot  assign  error  against  a 
party  defendant  not  made  a  party  to  the  ap- 
peal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  3560-3572;  Dec.  Dig.  i 
877.*] 

6.  Appkai.  and  Ebbob  (|  226^)— Assionmzrts 
OF  Ebbob— Briefs. 

Alleged  error  in  rendering  judgment  for 
costs  will  not  be  reviewed,  where  appellant's 
brief  does  not  show  that  the  matter  was  called 
to  the  trial  court's  attention  by  motion  to  retax 
costs  or  otherwise. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  1324;  De&  Dig.  §  226.*] 

On  Motion  for  Behearing  and  Motion  to 
Dismiss  Appeal. 

7.  Appeal  and  Ebbob  (i  376*)  —  Affkai. 
Bond— Pebsons  Patabus— "Advebse   Pab- 

TY." 

Plaintiff  sued  defendants  as  executors  for 
breach  of  a  contract  to  rent  a  store,  possession 
of  which  was  wrongfully  withheld,  and  defend- 
ants interpleaded  a  hardware  company,  alleg- 
ing that  it  had  wrongfully  withheld  the  build- 
ing from  them  after  the  expiration  of  their 
rental  contract  so  that  they  were  nnable  to 
give  possession  to  plaintiff  according  to  their 
contract,  and  prayed,  in  case  of  judgment 
against  them,  for  recovery  over  against  the 
hardware  company.  The  hardware  company 
made  a  defense  similar  to  that  of  the  execu- 
tors, and  judgment  went  against  the  executors 
and  in  their  favor  against  the  hardware  com- 
pany for  a  similar  amount.  Bev.  St  1895,  art 
1400,  requires  the  appellant  or  plaintiff  in  er- 
ror to  execute  a  bond  with  sureties  payable  to 
appellee  or  defendant  in  error,  and  article  1384 
provides  that  the  party  taking  an  appeal  ia 
called  the  "appellant"  and  the  adverse  party 
the  "appellee.  Held  that,  since  the  executors 
were  entitled  to  judgment  over  against  the 
hardware  company,  that  company  was  an  "ad- 
verse party"  to  plaintiff  appellant  so  that  the 
appeal  bond  should  have  also  been  made  pay- 
able to  it;  an  "adverse  party"  being  every  per- 
son Interested  in  opposition  to  the  modification 
or  reversal  of  a  judgment  appealed  from  and 
every  person  interested  in  sustaining  it  (quot- 
ing 1  Words  &  Phrases,  p.  224). 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  2011-2016;  Dec  Dig.  f 
376.*] 

8.  Appeal  and  Ebbob  ({  886*)— Bbheabino 
— Pbebentation   on   Obioinal  Heabino — 

Jubisdictional  Questions. 

An  objection  to  maintaining  the  appeal,  be- 
cause   plaintiff's   appeal   bond    was   not   made 
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Ikayable  to  one  of  defendants  who  waa  an  "ad- 
verse partr"  plaintiff,  was  jnrUdictional,  so 
that  the  question  could  be  first  raised  on  re- 
hearing, thongh  not  raised  in  appellee's  brief 
or  on  the  original  bearing. 

lEA.  Note.— For  other  cases,  see  Appeal  and  Br- 
lor.  Cent  Dig.  §i  3241-8248;  DecTbig.  §  835.*] 

Appeal  from  Williamson  County  Court; 
Bichard  CrltE,  Judge. 

Action  by  the  Walter  Box  Company  against 
W.  D.  Blackburn  and  others  In  which  de- 
fendant named  and  another  sued  for  Judg- 
ment orer  against  the  Hoch  Hardware  Com- 
pany. From  a  Judgment  for  plaintiff  for  a 
lesser  amount  than  claimed,  it  appeals.  Ap- 
peal dismissed  on  rehearing. 

J.  F.  Tanlbee  and  Jno.  D.  Hudson,  both  of 
Georgetown,  for  appellant  W.  A.  Barlow, 
of  Taylor,  for  appellees. 

BICE,  J.  This  suit  was  brought  by  ap- 
pellant against  Wm.  D.  and  Nathaniel  T. 
Blackbam,  as  Independent  executors  of  the 
estate  of  Annie  L.  Blackburn,  deceased,  to 
recover  damages  in  the  sum  of  $957  on  ac- 
count of  a  breach  of  a  rental  contract,  alleg- 
ing that  they  had  entered  into  a  written  con- 
tract with  said  parties,  whereby  they  leased 
to  it  for  a  period  of  one  year,  beginning  May 
1,  1911,  a  certain  storehouse  for  the  pur- 
poses of  conducting  a  mercantile  business  in 
the  city  of  Taylor,  and  that  possession  was 
withheld  from  it  of  said  building  from  the 
Ist  of  May,  1911,  to  the  6th  day  of  July, 
1911,  during  which  time  plalntlfF  sustt^lncd 
a  net  loss  in  profits  to  the  amount  of  $700, 
together  with  $220  it  was  compelled  to  pay 
its  manager,  McKimsie,  as  well  as  $37  mon- 
eys expended  by  it  for  storage,  drayage,  and 
demurrage.  The  appellees  answered  by  gen- 
eral demurrer,  special  exception,  addressed 
to  the  claim  for  spedal  damages  on  account 
of  loss  of  profits,  a  general  demurrer,  and 
farther  that  if  they  were  liable  at  all  the 
Hoch  Hardware  Company,  a  private  cor- 
poration, was  liable  to  them  for  a  like 
amount,  asking  that  said  company  be  made  a 
party,  and  for  Judgment  over  against  it  in 
the  event  that  appellant  recovered  against 
them,  and  also  for  an  offset  against  appellant 
for  rents  on  said  building,  which  had  not 
been  paid.  The  Hoch  Hardware  Company 
answered  adopting  the  demurrers  of  appel- 
lees to  plaintiff's  petition  and  by  general  de- 
nlaL  There  was  a  nonjury  trial,  resulting 
in  a  Judgment  in  favor  of  appellant  against 
appellees  for  $37  and  interest  thereon  from 
May  1,  1911,  to  date  of  Judgment,  and  in 
favor  of  appellees  for  a  like  amount  against 
the  Hoch  Hardware  Company,  and  in  favor 
of  appellees  against  appellant  for  $464  for 
rents  from  July  6,  1911,  to  May  1,  1912, 
adjudging  costs  equally  against  appellant 
and  the  Hoch  Hardware  Company,  from 
wliich  Judgment  appellant  prosecutes  this  ap- 
peal alone  against  the  appellees. 

A  special  exception  was  sustained  to  that 


part  of  plaintifT's  petition  seeking  to  recover 
damages  for  loss  of  profits  pending  the  time 
the  building  was  withheld  from  plaintiff,  on 
the  groimd  that  the  damages  claimed  were 
uncertain  and  speculatlTe,  and  therefore  not 
recoverable.  As  a  basis  therefor,  the  peti- 
tion set  out  facts  showing  that  plaintiff,  two 
years  before  it  had  rented  the  building,  bad 
conducted  a  similar  business  in  the  dty  of 
Taylor,  and  that,  before  making  the  present 
contract,  its  president  liad  talked  with  many 
of  his  friends  and  old  customers  who  had 
promised  their  patronage,  and  that  the  build- 
ing 80  rented  was  as  well  located  as  the  one 
in  which  appellant  had  formerly  conducted 
its  business,  alleging  that  it  would  have  real- 
ized a  net  profit  of  $700  during  said  time, 
if  it  had  not  been  denied  possession  of  said 
storehouse.  It  further  alleged  that,  after 
plaintiff  did  get  possession  of  said  storeroom 
on  the  6th  of  July,  it  realized  net  profits  from 
its  business  between  that  time  and  the  6th  of 
October  in  the  sum  of  $1,500. 

[1]  We  think  this  demurrer  was  properly 
sustained,  for  the  reason  that  such  profits 
were  uncertain  and  speculative,  and  the  facts 
pleaded  did  not  warrant  their  recovery.  It 
appears  from  the  allegations  of  the  petition 
that  appellant  bad  no  established  business 
at  the  time.  There  was  nothing  upon  which 
to  base  an  estimate  of  the  profits  that  it 
would  have  made,  nor  is  it  certain  that  it 
would  have  made  any  profits.  It  is  said  in 
Fraser  v.  Echo  Mining  Co.,  9  Tex.  Civ.  App. 
210,  28  S.  W.  714,  that  "damages  in  the  na- 
ture of  lost  profits  cannot  be  recovered  for 
delay  in  furnishing  material  for  a  smelter, 
where  it  is  not  shown  with  certainty  that 
the  smelter  could  have  been  operated  at  a 
profit" 

[2]  Where  the  loss  of  profits  can  be  shown 
with  reasonable  certainty,  the  rule  seems  to 
be  that  they  are  recoverable;  but  In  the 
present  case  it  does  not  appear  that  if  plain- 
tiff had  conducted  the  business  during  said 
period  of  time  it  wotild  have  made  any  prof- 
its whatever.  The  uncertainty  does  not  de- 
pend upon  the  difficulty  of  proof  as  to  the 
exact  amount  of  damages  In  such  cases,  but 
upon  the  determination  of  the  fact  as  to 
whether  or  not  there  would  have  been  any 
profits  at  all  In  the  present  case  it  is  en- 
tirely problematical  as  to  whether  appellant 
could  have  operated  such  business  at  a  prof- 
it or  loss  for  the  period  it  was  deprived  of 
the  building.  It  had  no  going  or  established 
bnslness  upon  which  to  predicate  such  a 
claim  for  profits,  as  was  the  basis  of  recovery 
in  American  Const.  Co.  v.  Caswell  et  al.,  141 
S.  W.  1013.  It  is  true  that  it  alleges  that  two 
years  before  it  bad  conducted  a  similar  busi- 
ness as  the  one  proposed  in  the  same  town, 
and  it  alleges  that  it  had  talked  with  and  ob- 
tained assurances  from  former  customers  that 
they  would  again  favor  it  with  their  patron- 
age ;   but  It  Is  not  alleged  nor  shown  wheth- 
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er  snch  former  business  was  conducted  at 
a  loss  or  profit,  nor  does  It  appear  from  the 
petition  tbat  similar  conditions  existed  as 
when  such  former  business  was  conducted. 
It  Is  true,  It  is  alleged  that  for  three  months 
after  it  obtained  possession  of  the  building 
It  made  a  profit,  stating  the  amount;  but 
this  was  at  a  different  season  of  the  year — 
during  the  fall — and,  as  a  matter  of  common 
knowledge,  business  is  much  better  then  than 
at  any  other  season. 

[8]  As  said  by  the  Supreme  Court  of  Mary- 
land in  Lanabam  t.  Heaver,  79  Md.  421, 
29  Atl.  1038:  "The  profits  claimed  must  be 
free  from  speculation  and  must  be  sufficiently 
certain  to  be  capable  of  adequate  proof; 
they  must  pot  depend  on  the  chances  of 
trade,  but  uiwn  the  market  value  and  other 
facts  which  are  susceptible  of  definite  proof." 

In  Fraser  v.  Mining  Co.  supra,  among 
other  things,  it  is  said,  quoting  from  United 
States  V.  Behan,  110  V.  S.  344,  4  Sup.  Ct 
81,  28  L.  Ed.  168 :  "Damages  may  be  so  un- 
certain, contingent,  or  Imaginary  as  to  be 
incapable  of  adequate  proof ;  and  there  they 
cannot  be  recovered,  because  they  cannot  be 
proved.  But  when  it  is  certain  that  the  dam- 
ages have  been  caused  by  breach  of  contract, 
and  the  only  uncertainty  is  as  to  the  amount, 
there  can  rarely  be  good  reason  for  refusing, 
on  account  of  such  uncertainty,  any  dam- 
ages whatever  for  the  breach."  Further,  the 
court,  quoting  with  approval  from  Wake- 
man  ▼.  Manfg.  Co.,  101  N.  T.  209,  4  N.  B. 
264,  54  Am.  Rep.  676,  says:  "The  rule  that 
damages  which  are  uncertain  or  contingent 
cannot  be  recovered,  does  not  embrace  an 
uncertainty  as  to  the  value  of  the  benefit  or 
gain  to  be  derived  from  the  performance  of 
the  contract,  but  an  uncertainty  or  contin- 
'gency  as  to  whether  such  gain  or  benefit 
would  be  derived  at  all." 

See,  also,  the  following  cases:  Graves  v. 
Brownson,  120  S.  W.  660-^63;  Alamo  Mills 
Co.  V.  Hercules  Iron  Works,  1  Tex.  Civ.  App. 
683,  22  S.  W.  1097;  Shropsliire  v.  Adams, 
40  Tex.  Civ.  App.  330,  89  S.  W.  448;  De 
La  Zerda  v.  Kom,  25  Tex.  Supp.  188-194 ;  13 
Cyc.  36,  par.  E,  Profits;   13  Cyc.  59. 

[4]  By  its  second  assignment  it  is  insisted 
that  the  court  erred  in  refusing  to  render 
Judgment  for  plaintiff  for  the  sum  of  $220 
for  money  paid  to  McKinzte,  its  manager, 
from  May  1  to  July  6,  1911,  because  the 
proof  showed  that  plaintiff  was  entitled  to 
recover  for  such  amount  Plaintiff  alleged 
and  proved  that  it  had  paid  McKinzle  $220 
as  manager  during  the  time  tbat  it  was  kept 
out  of  the  use  of  the  storeroom;  that  this 
amount  was  reasonable  and  necessary;  tbat 
appellees  at  the  time  the  building  was  rent- 
ed knew  that  the  business  would  be  conduct- 
ed by  employes,  as  shown  by  their  written 
contract.  It  was  further  shown  that  appel- 
lant employed  McKinzie  immediately  after 
making  the  lease  contract  with  appellees 
and  ordered  its  goods,  which  arrived  on  the 
Ist  of  May ;    that  McKinzie  could  not  obtain 


other  employment  for  the  reason  that  he, 
from  time  to  time,  was  promised  the  use  of 
the  building  by  appellees,  and  was  continual- 
ly expecting  to  get  it  Appellant  was  there- 
fore compelled  to  pay  McKinzie  under  Us 
contract,  for  which  It  received  no  benefit  or 
return,  and  this  was  brought  about  by  ap- 
pellees' failure  to  furnish  the  building  in 
accordance  with  their  contract 

We  sustain  this  assignment  and  bold  tbat 
the  court  erred  In  not  rendering  Judgment  in 
behalf  of  appellant  on  this  item  in  the  sum 
of  1220,  with  interest 

[5,  6]  It  is  insisted  tliat  the  court  erred  in 
rendering  Judgment  against  plaintiff  for  one- 
half  of  the  costs  in  this  case,  and  in  not 
stating  in  the  record  the  cause  therefor,  for 
the  reason  that  the  plaintiff,  being  the  suc- 
cessful party,  and  there  being  no  Judgment 
rendered  in  favor  of  the  defendant  Hoch 
Hardware  Company,  no  part  of  the  costs 
should  have  been  adjudged  against  the  plain- 
tiff. We  overrule  this  assignment,  because 
appellant  did  not  make  the  Hoch  Hardware 
Company  a  party  to  this  appeal.  Besides,  it 
does  not  appear  from  appellant's  brief  that 
this  matter  was  called  to  the  attention  of 
the  court  below,  either  by  motion  to  retax 
the  costs,  or  in  any  other  way,  without  which 
it  cannot  be  made  the  subject  of  review.  See 
Valentine  v.  Sweatt,  34  Tex.  Civ.  App.  135, 
78  S.  W.  385;  Hosklns  v.  Velasco  Nat  Bank 
et  al.,  48  Tex.  Civ.  App.  246,  107  S.  W.  598 ; 
De  Cordova  v.  Rodgers,  67  S.  W.  1042; 
Bridge  v.  Samuelson,  73  Tex.  522,  11  S.  W. 
539. 

The  remaining  assignments  have  been  con- 
sidered and  are  regarded  not  well  taken. 

Believing  that  the  court  erred  in  not  ren- 
dering Judgment  in  favor  of  appellant  for  the 
sum  of  $220,  as  above  indicated,  Its  Judgment 
Is  now  here  so  reformed  as  to  give  Judgment 
for  appellant  for  said  amount,  which  should 
be  subtracted  from  the  amount  of  the  Judg- 
ment recovered  against  it  by  appellees,  leav- 
ing Judgment  to  stand  in  favor  of  appellees 
for  the  sum  of  $244,  with  6  per  cent  interest 
thereon  from  the  25th  day  of  April,  1912, 
and,  as  so  reformed,  the  same  will  in  all 
things  be  affirmed. 

Reformed  and  affirmed. 

On  Motion  for  Rehearing  and  Motion  to 
Dismiss  Appeal. 

[7]  Since  rendition  of  the  Judgment  re- 
forming and  affirming  this  case  in  favor  of 
appellant,  appellees  William  D.  and  Nathaniel 
T.  Blackburn  have  filed  two  motions  here- 
in, one  for  rehearing,  and  the  other  to  dis- 
miss the  appeal.  If  we  grant  the  latter  mo- 
tion, it  necessitates,  of  course,  the  granting 
of  the  former. 

The  motion  to  dismiss  Is  predicated  on  the 
fact  that  the  appeal  bond  is  made  payable 
only  to  W.  D.  and  Nathaniel  T.  Blackburn,  ex- 
ecutors of  the  estate  of  Annie  L.  Blackburn, 
deceased,  and  was  not  also  made  payable  to 
the  Hoch   Hardware  Company,   one  of  the 
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iwrties  defendant  In  the  court  below,  and 
whose  Interest  It  is  claimed  was  adverse  to 
that  of  appellant  in  said  canse.  Appellant 
brought  snit  against  the  Blackburns  as  in- 
dependent executors  of  the  estate  of  Annie  L. 
Blackburn,  deceased,  to  recover  damages  on 
account  of  the  breach  of  a  rental  contract 
for  a  certain  storehouse,  the  possession  of 
wliich,  it  was  alleged,  was  withheld  from  it 
by  appellees,  whereby'  appellant  claims  to 
have  been  damaged  on  account  of  loss  of 
profits,  and  for  money  it  was  compelled  to 
pay  its  manager,  as  well  as  sundry  other 
items  of  expense.  The  Blackburns  interplead- 
ed the  Hoch  Hardware  Company,  alleging 
that  said  last-named  company  had  unlaw- 
fully and  wrongfully  withheld  from  them  said 
building  after  the  expiration  of  their  rental 
contract,  for  which  reason  they  were  un- 
able to  give  possession  thereof  to  appellant, 
in  accordance  with  their  contract,  and  pray- 
ing tliat,  in  the  event  any  Judgment  should 
be  rendered  in  favor  of  appellant  as  against 
them,  they  recover  a  like  amount  against  said 
Hoch  Hardware  Company.  The  Hoch  Hard- 
ware Company  answered,  making  a  similar 
defense  to  appellant's  action  as  was  made 
by  the  Blackburns.  The  trial  resulted  in  a 
judgment  in  favor  of  appellant  against  the 
Blackburns  for  $37,  and  in  favor  of  appellees 
for  a  similar  amount  against  the  Hoch  Hard- 
ware Company.  There  was  also  a  Judgment 
In  fbvor  of  appellant  against  the  Blackburns 
for  f220,  but  no  Judgment  against  the  Hoch 
Hardware  Company  for  said  last-named 
amount 

It  will  t>e  seen,  therefore,  that  it  was  as 
much  to  the  Interest  of  the  Hoch  Hardware 
Company  to  defeat  appellant's  claim  as  it 
was  to  the  interest  of  the  Blackburns  to  do 
so;  it  is  true,  however,  that  it  was  only  a 
conditional  liability.  If  the  Hoch  Hardware 
Company  was  an  adverse  party  to  appel- 
lant, then  it  became  necessary  for  appel- 
lant, in  order  to  perfect  its  appeal,  to  make 
the  appeal  bond  payable,  not  only  to  the 
Blackburns,  but  to  that  company  as  well, 
and  a  failure  so  to  do  would  be  fatal  to  its 
right  of  appeal. 

The  party  takUig  an  appeal  is  called  the 
"appellant,"  and  the  adverse  party  is  call- 
ed the  "appeUee."  See  article  1384,  R.  S. 
1895.  By  article  1400,  Id.,  the  appellant,  or 
plaintiff  in  error,  as  tiie  case  may  be,  is  re- 
qnlred  to  execute  a  bond,  with  two  or  more 
good  and  sufficient  sureties,  to  be  approved 
by  the  clerk,  payable  to  the  appellee  or  de- 
fendant in  error,  etc.,  in  a  sum  at  least  dou- 
ble the  amount  of  the  costs  of  suit,  etc. 

In  1  Words  &  Phrases,  p.  224,  it  is  said: 
"An  adverse  party  entitled  to  notice  of  ap- 
peal is  every  party  whose  interest  in  rela- 
tion to  the  Judgment  and  decree  appealed 
from  is  In  conflict  with  the  modificat-ion  or 
reversal  sought  by  the  api>eal;  every  party 
interested  in  sustaining  the  Judgment  or  de- 
cree"— citing  a  long  line  of  cases  in  support 
tliereof.    Again,  it  is  said  in  the  same  vol- 


ume, same  page:  "Every  party  whose  in- 
terest in  the  subject-matter  of  an  appeal  is 
adverse  to  and  will  be  affected  by  the  rever- 
sal or  modification  of  the  Judgment  or  order 
from  which  the  appeal  has  been  taken  is  an 
'adverse  party'  and  entitled  to  notice  of  ap- 
peal. Irrespective  of  the  question  whether 
such  party  appears  on  the  face  of  the  record 
in  the  attitude  of  plaintiff,  defendant,  or  in- 
tervener"-— citing  cases. 

In  MlUikln  v.  Houghton,  75  Cal.  539,  17 
Pac.  641,  It  is  said  that  "notice  of  appeal  by 
one  of  several  codefendants  should  be  served, 
not  only  on  the  plaintiff,  but  also  on  the  non- 
appealing  codefendants;  they  having  an  in- 
terest in  the  Judgment  to  be  affected  by  a 
reversal." 

In  Seattle  Trust  Co.  v.  Pitner,  17  Wash. 
365,  49  Pac.  505,  it  is  held  that  a  garnishee  is 
an  adverse  party  on  an  appeal  by  a  plaintiff 
from  a  Judgment  declaring  defendant  in  the 
principal  action  not  indebted.  This  was  on 
the  ground,  of  course,  that  in  the  event  the 
Judgment  was  set  aside  against  the  principal 
defendant  the  garnishee  on  another  trial 
might  be  held  liable,  provided  Judgment 
should  go  in  the  second  case  against  the  prin- 
cipal defendant.  It  is  also  said  in  Commer- 
cial Nat  Bank  v.  U.  S.  Savings,  Loan  &  Bldg. 
Co.,  13  Utah,  189,  44  Pac.  1043,  Uiat:  "The 
term  'adverse  party'  means  every  xwrson 
whose  interests  require  that  the  order,  Judg- 
ment, or  decree  appealed  from  be  sustained, 
and  if  such  party  must  be  served  with  no- 
tice of  appeal.  This  is  so  regardless  of 
whether  he  appeared  as  one  of  the  original 
parties  to  the  action  or  was  brought  in  by 
order  of  the  court  •  •  •  A  person  who 
has  once  appeared  in  an  action  is  a  necessary 
party  to  the  appeal,  unless,  after  his  ap- 
pearance, he  has  ceased  to  have  an  interest 
in  such  action."  See,  also.  Moody  v.  Miller, 
24  Or.  170,  33  Pac.  402;  Eosmlnsky  v.  Ham- 
burger Bros.  &  Co.,  20  Tex.  Civ.  App.  291,  48 
S.  W.  1107;  Smith  &  Williams  v.  Parks,  55 
Tex.  82 ;   Young  v.  Russell,  60  Tex.  684. 

[8]  This  matter  was  not  called  to  our  at- 
tention by  counsel  for  appellees,  either  In  the 
brief  or  on  the  hearing ;  but,  the  question  be- 
ing Jurisdictional,  it  is  never  too  late  to  pre- 
sent it  Young  V.  Russell,  supra.  In  Kos- 
mlnsky  v.  Hamburger  Bros.,  supra,  Mr.  Chief 
Justice  Key,  then  Associate  Justice,  deliver- 
ing the  opinion,  said:  "If  a  party  to  a  suit 
is,  upon  appeal,  adversely  interested  to  the 
party  appealing,  such  party  must  be  made 
an  obligee  in  the  appeal  bond,  whether  he  be 
plaintiff,  defendant  or  intervener  in  the  trial 
court  In  tlilis  case.  Judgment  might  have 
been  rendered  against  the  defendant  Ous 
Less  for  the  costs,  as  well  as  for  the  debt  ow- 
ing to  Hamburger  Bros.  &  Co.,  and  as  Judg- 
ment was  not  so  rendered,  but  was  rendered 
against  appellant  Kosminsky  for  the  costs, 
it  is  to  Less'  interest  that  the  question  of 
costs  should  not  be  reopened,  and  he  is  ad- 
versely interested  to  Kosminsky  to  the  ex- 
tent of  the  costs  In  the  court  below.    It  fol- 
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lows  therefore  that  the  bond  shonld  have 
been  made  imyable  to  him,  as  well  as  to 
Hamburger  Bros.  &  Co.,  and  on  account  of 
this  fatal  defect,  the  motion  to  dismiss  the 
appeal  must  be  sustained." 

So  in  the  present  case,  under  the  pleadings 
and  evidence,  whaterer  judgment  might  prop- 
erly be  rendered  In  favor  of  appellants  against 
the  Blackburns,  the  Blaekbums  were  enti- 
tled to  Judgment  over  against  the  Hoch  Hard- 
ware Company  for  like  amount;  for  which 
reason  said  company  was  materially  interest- 
ed In  the  cause  of  action  asserted  by  appel- 
lant against  appellees,  thereby  becoming  an 
adverse  party  to  appellant  in  said  cause  of 
action,  notwithstanding  It  may  not  be  regard- 
ed technically  as  such.  See  Senter  v.  De 
Bemal,  38  CaL  637. 

Believing  that  the  motion  to  dismiss  the 
appeal  is  well  taken.  It  Is  therefore  neces- 
sary, irrespective  of  the  merits  of  the  mo- 
tion for  rehearing,  to  grant  same,  and  dis- 
miss the  appeal,  which  is  accordingly  done. 

Motions  for  rehearing  and  to  dismiss  ap- 
peal granted. 


HOUSTON  CHEONICLB  PUB.  CO.  t.  Mc- 
DAVID. 

(Court  of  Civil  Appeals  of  Texas.     Austin. 

April  2,  1913.     Behearing  Denied  May 

7,   1913.) 

1.  Libel  and  Slandeb  (J  51*)— "Maucb"— 
Pbivileoed  Commuwications. 

Malice  is  implied,  as  a  matter  of  law,  from 
the  publication  of  a  defamatory  article  not 
privileged,  but  actual  or  express  malice  must 
be  proved  as  a  fact  to  authorize  a  recovery  for 
a  defamatory  article  which  is  privileged. 

[Ed.  Note.— For  other  case^  see  Libel  and 
sunder,  Gent.  Dig.  {  149;    Dec.  Dig.  {  61.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  5,  pp.  4298-4304;    voL  8,  pp.  7712-7713.] 

2.  Apfbal  and  EiSROB  (5  1040*)  —  Harmless 
Ebbob  —  Bbboneous  Bulingb  on  Plead- 
ings. 

Where'  a  mother  alone  sued  for  a  libel 
based  on  a  publication  cliarging  that  her  daugh- 
ter's bad  traits  were  inherited  from  her,  the 
error  in  overruling  a  special  exception  to  the  al- 
legation of  a  petition  that  the  publication  was 
a  libel  on  the  entire  family,  and  especially  on 
tlie  daughter,  was  harmless,  where  the  court 
charged  that  plaintiff  could  not  recover  for  any 
defamation  referring  solely  to  the  daughter. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  |{  4089-4105;  Dec.  Dig.  § 
1040.*] 

3.  LiBEI.  AND  Slandkb  ({  119*)— Dakagks— 
Elements— Mental  Anguish. 

Mental  anguish  is  a  proper  element  of 
damages  for  a  libel. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  i  347;    Dec.  Dig.  |  119.*] 

4.  Evidence  (J  127*)  —  Admissibility  —  Beb 
Gest.5:— Declabations. 

The  exclamations  of  a  person  libeled,  on 
first  hearing  the  libelous  article  read,  are  ad- 
missible as  a  part  of  the  res  gests. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §f  377-382;    Dec.  Dig.  §  127.*] 


6.  Tbial  (I  86*)  —  Evidence  —  OBJXonoNS  — 

SUFEICIENCT. 

An  objection  to  testimony,  a  part  of  which 
is  admissible,  is  properly  overruled. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  fl  222,  223-225;    Dec.  Dig.  f  85.*] 

6.  Libel  and  Slandeb  (|  100*)— Dahaoes— 
Special  Damages. 

One  suing  for  a  libel  may  not  prove  ill- 
ness or  physical  and  mental  breakdown  as  a 
result  of  the  libel  unless  specially  pleaded  as 
special  damages. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander.  Cent  Dig.  »  246-256,  258-272,  291, 
822,  823;   Dec.  Dig.  i  100.*] 

7.  Witnesses  (f  275*)— Gbobs-Bzamination 
OF  Pabty— Scope. 

Where  a  defamatory  article  did  not  men- 
tion any  names,  and  the  issue  was  whether 
plaintiff  and  his  wife  could  be  identified  by  the 
language  as  the  persons  referred  to,  the  re- 
fusal to  permit  defendant  to  prove  by  plaintiff 
on  cross-examination  that  on  reading  the  arti- 
cle he  would  not  have  known  to  whom  it  refer- 
red, except  for  information  not  possessed  by 
the  public,  or  by  friends,  and  acquaintances, 
was  erroneous. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  {{  924,  926,  967-975;  Dec  Dig. 
§  275.*] 

8.  Tbial  ({  133*)  —  Impbopeb  Argument  of 
Counsel— Correction  by  Coubt. 

The  misconduct  of  counsel  of  the  success- 
ful party  in  making  an  improper  argument  is 
not  ground  for  reversal,  where  the  argument 
was  withdrawn  by  him  and  where  the  court  in- 
structed the  jury  to  disregard  it 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i  316;    Dec.  Dig.  i  133.*] 

9.  Libel  and  Slandeb  d  112*)  —  Malice — 
Evidence. 

The  actual  malice  essential  to  authorize  a 
recovery  for  a  defamatory  publication,  which 
is  privileged,  may  be  proved  by  circumstances 
showing  wanton  malevolence  and  reckless  disre- 
gard of  the  rights  of  others,  including  the  party 
injured. 

[Ed,  Note. — For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  U  325-341;  Dec.  Dig.  { 
112.*] 

Appeal  from  District  Court,  Bastrop  Coun- 
ty;  Ed  B.  Sinks,  Judge. 

Action  by  Dock  McDavld  against  the  Hous- 
ton Chronicle  Publishing  Company.  From  a 
judgment  for  plaintiff,  defendant  appeals. 
Beversed  and  remanded. 

This  Is  a  suit  for  damages,  compensatory 
and  punitory,  by  reason  of  the  publication  of 
an  answer  in  a  divorce  suit  filed  by  the 
daughter  of  appellee  In  Houston.  The  ap- 
pellee and  bis  wife  reside  in  Bastrop  county, 
and  were  unknown  to  the  appellant  at  the 
time  of  such  publication  in  the  Houston 
Chronicle,  a  paper  of  extensive  circulation 
throughout  this  state,  including  Bastrop 
county.  Said  answer  wUl  be  found  in  the 
report  of  this  case  on  a  former  appeal  in  146 
S.  W.  252  et  seq.,  reference  to  which  is  here 
made.  There  was  a  verdict  and  judgment 
for  appellee  for  both  compensatory  and  puni- 
tory damages. 


•For  other  com*  sm  ume  topic  and  secUon  NUMBSR  In  Dec.  Dig.  A  Am.  Die-  Key-No.  SerlM  *  Rap'r  Indezw 
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Hunt,  Myer  &  Teagle,  of  Houston,  for  ap- 
pellant Sam  Schwartz,  of  Houston,  and  Or- 
galn  &  Maynard,  all  of  Bastrop,  for  appellee. 

JENKINS,  J.  (after  stating  the  facts  as 
above).  1.  On  the  former  appeal  of  this  case 
we  held.  In  substance,  the  publication  was 
privileged;  that  It  was  libelous  as  defined 
by  our  statute;  and  that  the  second  article 
was  admissible  in  evidence  as  tending  to 
identify  the  appellee  and  his  wife  as  being 
the  parties  referred  to  in  the  first  article. 
We  adhere  to  these  holdings,  which  dispose 
of  appellant's  first,  second,  third,  and  sixth 
assignments  of  error. 

[1]  2.  The  definition  of  libel  as  contained 
in  our  statute  (Acts  27th  Leg.  c.  26),  is  not 
essentially  different  from  that  of  a  libel  per 
se  at  common  law,  but  the  scope  of  privi- 
leged publications  is  broadened.  The  chief 
difference  between  a  privileged  communica- 
tion and  one  that  is  not  privileged  Is  that  In 
the  latter  malice  is  implied  as  a  matter  of 
law  from  the  publication  of  the  defamatory 
article,  wUle  in  the  former,  actual  or  ex- 
press malice  mnst  be  proven  as  a  fact  before 
damages  can  be  recovered.  25  Cyc.  375; 
Ency.  of  Law,  vol.  6,  p.  1049;  White  v.  Nich- 
oUs,  3  How.  286,  291,  11  L.  Ed.  60(^602; 
Cranflll  v.  Hayden,  97  Tex.  564,  80  S.  W. 
609. 

[2]  3.  We  sustain  appellant's  fourth  assign- 
ment of  error  complaining  of  the  action  of 
the  court  in  overruling  its  special  exception 
to  the  allegation  in  appellee's  petition  that 
the  publication  was  a  libel  on  his  entire  fam- 
ily, and  especially  on  his  daughter  Mrs.  Le- 
ona  Alice  Allison,  who  was  the  plaintiff  in 
the  divorce  suit  above  referred  to,  but  was 
not  a  party  to  this  suit  Said  error,  how- 
ever, was  harmless,  in  view  of  the  following 
charge  given  by  the  court:'  "You  are  in- 
structed that  the  plaintiff  herein  cannot  re- 
cover for  any  charge  or  defamatory  lan- 
guage contained  in  the  published  articles 
complained  of,  and  which  charge  or  language 
is  directed  or  refers  solely  to-  Mrs.  Leona 
Alice  Allison." 

[S,  4]  4.  The  fifth  assignment  is  as  to  per- 
mitting appellee  to  testify  that  upon  reading 
the  article  in  question  to  his  wife,  which  was 
the  first  time  she  heard  it,  she  exclaimed: 
"How  could  they  say  that  about  a  woman 
wtio  has  lived  the  life  she  has.  [This  evi- 
dently referred  to  her  daughter.]  I  will  be 
ashamed  to  look  my  friends  in  the  face  after 
that  has  gone  out,  after  I  liave  lived  the  life 
I  bave  lived  so  long.  Not  a  man,  woman,  or 
child  could  bring  anything  against  my  repu- 
tation." Mental  anguish  is  a  proper  ele- 
ment of  damages  for  the  publication  of  a  li- 
bel. Zellil  V.  Jennings,  61  Tex.  458;  Young 
V.  Sheppard,  40  S.  W.  62;  25  Cyc.  509.  The 
exclamations  of  Mrs.  McDarid  upon  first 
hearing  the  article  read,  and  which  referred 
to  herself,  tended  to  show  her  mental  an- 
galeh  and  were  properly  admitted  In  evi- 
dence. They  were  not  inadmissible  as  aelf- 
15T  S.W^15 


serving  declarations,  for  the  reason  that  they 
were  res  gestae. 

[5]  6.  That  part  of  Mrs.  McDavld's  state- 
ment in  reference  to  her  daughter  should  not 
have  been  admitted,  but  as  the  objection  was 
to  the  whole  of  the  testimony,  and  a  part  of 
it  was  admissible,  the  assignment  must  be 
overruled.  WilUams  v.  NeiU,  152  S.  W.  604; 
Compress  v.  Railway  Co.,  18  Tex.  Civ.  App. 
622,  45  S.  W.  967. 

[6]  6.  The  seventh  assignment  of  error  com- 
plains of  the  action  of  the  court  in  permit- 
ting appellee  to  testify  that  after  the  publi- 
cation of  the  article  complained  of  his  wife 
"gradually  went  down;  she  was  confined  to 
her  bed ;  and  about  the  middle  of  December 
her  mind  was  gone."  The  objection  to  this 
testimony  was  that  it  was  not  pertinent  to 
any  Issue  in  the  case;  that  the  pleadings 
did  not  set  up  any  claim  for  damages  sus- 
tained by  plaintiff,  based  on  either  his  wife's 
physical  breakdown  or  loss  of  mind,  and  did 
not  allege  that  she  did  break  down,  either 
physically  or  mentally.  This  assignment  must 
be  sustained.  Such  injuries  were  special 
damages,  and,  if  recoverable,  must  have  been 
specially  pleaded.  In  Publishing  Co.  v. 
Jones,  83  Tex.  308,  18  S.  W.  654,  it  is  said : 
"Special  damages  must  be  pleaded  and  prov- 
ed by  the  plaintiff."  In  Receiver  v.  Cook,  86 
Tex.  632,  26  S.  W.  487,  40  Am.  St  Rep.  878, 
the  court  said:  "It  Is  well  settled  In  this 
state  that  a  general  allegation  of  damages 
will  let  in  evidence  of  such  damages  as  nat- 
urally and  necessarily  result  from  the  wrongs 
charged;  but,  to  admit  proof  of  damages 
which  do  mot  necessarily  resnit  from  the  in- 
jury alleged,  the  petition  must  set  up  the 
particular  effects  claimed  to  have  followed 
the  injury."  Physical  breakdown  and  total 
loss  of  mind  cannot  be  said  to  be  the  natural 
and  usual  result  of  the  publication  of  a  libel. 
For  the  same  reason  the  court  should  not 
have  permitted  appellee  to  testify  that  his 
wife  was  sick  in  bed,  as  complained  of  in  the 
eighth  assignment  of  error. 

[7]  7.  Appellant  assigns  as  error  the  re- 
fusal of  the  court  to  allow  it  to  prove  by  ap- 
pellee on  cross-examination  that  upon  read- 
ing the  article  he  would  not  have  known  to 
whom  It  referred  except  for  "inside  informa- 
tion." It  was  not  made  to  appear  what  was 
meant  by  "inside  information."  If  it  was 
meant  that  he  would  not  have  known  that  he 
and  his  wife  were  referred  to,  except  for  in- 
formation not  possessed  by  the  public  nor  by 
friends  and  acquaintances,  the  evidence 
should'  have  been  admitted.  No  names  were 
mentioned  in  said  article,  and  it  was  an  is- 
sue as  to  whether  or  not  appellee  and  his 
wife  could  be  identified  by  the  language  used 
and  the  facts  stated  in  said  article. 

[I]  8.  If  the  remarks  of  appellee's  counsel, 
as  complained  of  in  the  tenth  assignment  of 
error,  were  improper,  which  is  not  fully  evi- 
dent, they  did  not  constitute  reversible  error, 
for  the  reason  that  the  same  were  with- 
drawn by  the  counsel  who  made  them,  and 


Digitized  by 


Google 


226 


167  SOUTHWESTBBN  BBFOBTBB 


CTex. 


the  court  instmcted  the  jtuy  to  disregard 
them,  and  presumably  they  were  disregarded 
by  the  Jury. 

[9]  9.  There  was  no  error  In  the  charge  of 
the  court  Said  charge  instructed  the  Jury 
that  the  communication  was  privileged,  and 
that  their  verdict  should  be  for  the  defend- 
ant; unless  they  found  from  a  preponderance 
of  the  evidence  that  the  agents  of  the  de- 
fendant, In  publishing  the  same,  were  actu- 
ated by  actual  malice,  and  defined  actual 
malice  as  "Ul  wlU,  bad  or  evil  motives,  or 
such  gross  indifference  to  the  rights  of  oth- 
ers as  will  amount  to  a  willful  or  wanton 
act"  The  charge  given  was  equally  as  fa- 
vorable to  defendant  as  the  special  charge 
requested  and  set  out  under  appellant's  thir- 
teenth assignment  of  error. 

10.  The  portion  of  the  charge  complained 
of  is  that  which  permitted  the  Jury  to  ren- 
der a  verdict  for  the  plaintiff  if  they  found 
the  publication  was  made  with  such  gross  in- 
difference to  the  rights  of  others  as  to 
amount  to  a  wiUful  or  wanton  act  The 
publication  being  privileged,  it  was  necessary 
for  the  plaintiff  to  prove  malice  as  a  fact 
But  this  does  not  mean  that  such  proof  must 
be  made  by  direct  testimony.  It  is  true  in 
libel,  as  in  prosecutions  for  murder  in  the 
first  degree,  that  express  malice  may  be  prov- 
en by  circumstances.  While  express  malice, 
in  its  primary  sense,  implies  personal  ill  will, 
still  in  libel,  as  in  murder,  the  demands  of 
the  law  in  this  regard  may  be  met  by  proof 
of  such  wanton  malevolence  and  reckless  dis- 
regard of  the  rights  of  others  as  to  include 
the  party  injured.  McCoy  v.  State,  25  Tex. 
33,  78  Am.  Dec.  620;  Bradstreet  v.  Gill,  72 
Tex.  121,  9  S.  W.  753,  2  L.  R.  A.  405, 13  Am. 
St  Rep.  768;  25  Cyc.  523. 

The  appellee  and  his  wife  were  unknown  to 
the  agents  of  appellant,  and  the  publication 
was  not  made  at  the  request  of  any  one; 
hence  it  follows  that  there  was  no  actual 
malice  in  the  sense  of  111  will,  but  we  cannot 
say,  as  a  matter  of  law,  that  the  publication 
was  not  made  with  reckless  disregard  of  the 
rights  and  feelings  of  appellee  and  his  wife. 
This  issue  was  properly  submitted  to  the 
Jury. 

For  the  error  pointed  out  in  the  sixth  sub- 
division of  this  opinion,  this  case  Is  reversed 
and  remanded. 

Reversed  and  remanded. 


CONSUMERS'  FERTILIZER  CO.  T.  J.  M. 
BADT  &  CO. 

(Court  of  Civil  Appeals  of  Texas.  Tezarkana. 
March  13,  1913.  On  Appellee's  Motion  for 
Rebearine,  April  3,  1913.  On  Appellee's  Mo- 
tion for  Further  Rehearing,  May  9,  1913.) 

1.  Saues  (I  88*)— Actions  fob  Paicit— Sut- 
FiciEwcT  of  Evidence. 

Evidence,   in   an   action   for   the   price  of 
fertilizer,   held  to   support   a  finding  that  the 


parties  orally  agreed  that  the  purchaser  need 
not  pay  for  the  fertiliser  until  he  sold  it 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent 
Dig.  a  248-250;  Dec  Dig.  {  88.*] 

2.  Sales    (g   89*)— CoNsiDERATioif   of  Coif- 

TBACT. 

Where  the  purchaser  of  fertilizer,  the 
price  of  which  was  payable  by  the  original 
contract  on  demand,  after  arrival,  did  not 
agree  to  pay  interest  on  the  price  up  to  the 
time  he  sold  it  there  was  no  consideration  for 
a  subsequent  agreement  by  the  seller  that  the 
purchaser  need  not  pay  the  price  until  the 
fertilizer  was  sold. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  a  251,  252,  250;    Dec.  Dig.  §  80.*] 

On  Appellee's  Motion  for  Rehearing. 

3.  Afpeai,    and    Ebrob    (g    493*)— RECORn— 
Contents— JuBiBDicTioN  of  IiOweb  Court. 

In  a  case  Involving  less  than  the  mimi- 
mum  value  required  to  give  original  juris- 
diction to  the  county  court,  the  fact  that  the 
county  court  acquired  jurisdiction  by  an  ap- 
peal from  a  justice's  court  must  appear  from 
the  transcript  which  the  justice  is  required  to 
send  to  the  county  court  by  Rev.  Civ.  St 
1011,  arts.  2306,  2307,  in  order  to  give  the 
Court  of  Civil  Appeals  jurisdiction  of  an  ap- 
peal from  the  county  court  and  the  fact  of 
jurisdiction  cannot  be  shown  by  the  appeal 
bond  filed  in  the  Justice's  court 

[Eid.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  g§  2282-2284;  Dec.  Dig. 
{  493.*] 

On  Appellee's  Motion  for  Further  Bdieariag. 

4.  Costs  (|  236*)— Appellate  Costs. 

The  fact  that  the  county  court  instead  of 
dismissing  a  suit  brought  by  i^pellant  for 
want  of  jurisdiction,  which  It  did  not  liave, 
rendered  judgment  that  appellant  take  noth- 
ing, and  that  the  Court  of  Civil  Appeals,  in- 
stead of  dismissing  appellant's  appeal,  revers- 
ed the  judgment  and  dismissed  the  case,  was 
not  ground  for  adjudging  costs  against  appel- 
lee, but  costs  should  be  adjudged  against  ap- 
pellant in  both  courts. 

IBd.  Note.— For  other  cases,  see  Costs,  Cent 
Dig.  Si  007-933;    Dec.  Dig.  I  236.*] 

Appeal  from  Titus  County  Court;  W.  E. 
Riddle,  Judge. 

Action  by  the  Consumers'  Fertilizer  Com- 
pany against  J.  M.  Badt  &  Co.  From 
a  Judgment  for  defendant,  plaintiff  appeals. 
Reversed,  and  case  dismissed. 

S.  P.  Pounder,  of  Mt  Pleasant,  for  appel- 
lant J.  M.  Burford  and  Rolston  &  Ward,  all 
of  Mt  Pleasant,  for  appellee. 

WILLSON,  C.  J.  Appellee  J.  M.  Badt,  a 
merchant  engaged  in  business  at  Mt  Pleas- 
ant, under  the  name  of  "J.  M.  Badt  &  Co.," 
bought  fertilizer  of  appellant  agreeing  to 
pay  it  therefor  sums  aggregating  $404.68  less 
cost  of  carriage  thereof  from  Shreveport,  La., 
to  Mt  Pleasant,  Tex.  The  suit  was  by  ap- 
pellant to  recover  $114.58  as  the  part  of  the 
purchase  price  unpaid  by  appellee.  The  ap- 
peal is  from  a  Judgment  denying  appellant 
a  recovery  as  sought  by  it,  and  in  favor  of 
appellee  for  costs. 

The  contract  covering  the  sale  of  the  fer- 
tilizer was  made  January  25,  1909.  It  was 
in  writing.     Among  other  stipulations  in  it 
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was  one  as  follows:  "Settlement  for  all  ship- 
ments Is  due  on  demand  after  their  arrival, 
and  any  part  not  paid  In  cash  Is  due  In  buy- 
ers' notes,  maturing  October  the  15th,  No- 
vember 1st,  and  November  15th,  Including 
8  per  cent  per  annum  Interest  after  May  the 
1st  A  disconnt  of  8  per  cent  per  annum 
to  May  Ist  will  be  allowed  on  cash  pay- 
ments." Appellee  claimed  that  the  terms  of 
the  contract  as  to  the  time  when  the  ferti- 
lizer was  to  be  paid  for  had  been  so  changed 
by  a  verbal  agreement  subsequently  entered 
Into  between  himself  and  appellant,  through 
its  manager,  one  Oreen,  as  to  relieve  him  of 
tbe  obligation  to  pay  therefor  on  demand 
after  he  received  the  fertilizer,  and  as  to 
bind  him  to  pay  therefor  only  after  he  had 
sold  same.  He  further  claimed  that  a  por- 
tion of  the  fertilizer  representing  the  sum 
unpaid  of  the  purchase  price  remained  in  his 
Iiands  unsold,  and  therefore  that  appellant 
was  not  entitled  to  a  recovery  against  him 
as  sought  by  it. 

It  appeared  that  the  fertilizer  was  shipped 
out  of  Shreveport  January  26,  1909,  and 
reached  appellee  a  few  days  later.  Appellee 
testified  that  a  few  days  after  he  received 
same  appellant  made  demand  on  him  for  a 
settlement  in  accordance  with  the  terms  of  the 
written  contract  and  about  May  1st  renewed 
the  demand.  It  was  then,  he  claimed,  that 
he  and  Green  entered  into  the  agreement 
changing  tbe  time  for  payment  to  be  made  by 
him  for  tbe  fertilizer.  His  testimony  with 
reference  to  the  agreement  with  Oreen  was 
as  follows:  "I  called  him  np  over  the  tele- 
phone, and  told  him  I  bad  some  of  the  fer- 
tilizer on  hand  I  had  not  sold,  and  that  I 
was  willing  to  settle  for  the  amount  I  had 
sold,  but  that  the  Caddo  people  had  never 
demanded  of  me  to  pay  for  fertilizer  until 
I  bad  sold  it  and  I  thought  he  ought  to  do 
the  same  thlBg,  and  he  said  all  right  he 
would  do  as  well  by  me  as  his  competitors, 
and  that  I  need  not  pay  for  the  fertilizer 
imtil  I  bad  sold  it  I  have  never  sold  all 
of  the  fertilizer,  and  have  paid  for  all  I 
sold.  I  have  paid  for  every  sack  I  have  sold, 
and  have  the  balance  now  in  my  warehouse, 
and  I  have  tendered  it  to  the  plaintiff. 
•  •  •  It  is  the  custom  to  pay  for  fer- 
tilizer only  when  sold."  With  reference  to 
the  same  matter,  Green  testified  as  follows: 
"Some  time  after  I  had  demanded  a  set- 
tlement for  the  fertilizer,  defendant  called 
me  up  on  the  telephone,  and  said,  in  sub- 
stance, that  the  Caddo  people  had  always 
waited  till  the  1st  of  May  for  settlement 
of  the  fertilizer  sold,  and  carried  the  balance 
over  till  the  1st  of  the  next  May  in  open  ac- 
count without  interest,  and  he  thought  plain- 
tiff onght  to  do  the  same  I  told  defendant 
that  if  the  Caddo  folks  did  that,  plaintiff 
would  too;  tliat  I  would  do  as  well  by  bim 
as  my  competitors.  I  did  not  agree  In  that 
or  any  other  conversation  with  defendant 
that  be  could  bold  tbe  fertilizer  on  consign- 


ment or  as  plaintifTs  property,  and  not  pay 
for  it  until  he  sold  it  The  written  contract 
Is  the  only  contract  I  made  with  defendant 
except  I  did  extend  tbe  time  of  payment  or 
settlement  as  stated."  The  suit  was  com- 
menced after  May  1,  1910. 

[1]  It  will  be  noted  that  according  to  the 
testimony  of  both  appellee  and  Green,  the 
agreement  reached  over  the  telephone  was 
one  merely  for  an  extension  of  the  time  when 
the  fertilizer  was  to  be  paid  for.  The  only 
difference  between  them  was  as  to  tbe  time 
to  which  the  extension  should  operate.  Ac- 
cording to  appellee,  it  was  until  he  sold  the 
fertilizer;  while,  according  to  Green,  it  was 
until  May  1,  1910.  If  it  was  unttl  May  1, 
1910,  as  claimed  by  appellant  then  the  bal- 
ance unpaid  was  due  when  the  suit  was  com- 
menced, and  the  judgment  should  have  been 
for  appellant.  If  It  was  when  appellee  sold  ■ 
the  balance  remaining  of  the  fertilizer,  and 
was  binding  on  appellant  then  the  Judgment 
was  right  for  it  was  undisputed  that  appel- 
lee had  not  sold  part  of  the  fertilizer.  As 
appellee's  testimony  was  sufficient  to  support 
a  finding  that  the  agreement  was  that  be 
need  not  pay  for  the  fertilizer  until  he  sold 
it  whether  the  Judgment  should  be  disturbed 
or  not  therefore  depends  upon  whether  It 
appeared  that  the  agreement  was  binding 
on  appellant  or  not 

In  Austin  Beal  Estate  &  Abstract  Co.  t. 
Bahn,  87  Tex.  584,  29  S.  W.  646,  30  S.  W. 
430,  the  payer  of  a  note  requested  and  was 
granted  an  extension  of  one  week ;  he  agree- 
ing to  pay  within  that  time.  In  Benson  v. 
Phipps,  87  Tex.  678,  29  S.  W.  1061,  47  Am 
St  Rep.  128,  the  parties  to  tbe  note  agreed 
upon  an  extension  of  12  months.  In  the 
Bahn  Case  (t  did  not  appear  that  the  payer 
had  bound  himself  not  to  pay  the  debt  before 
the  expiration  of  the  time  of  tbe  extension 
agreed  upon,  or,  if  he  should  pay  it  before 
that  time,  nevertheless  to  pay  interest  to 
that  time.  The  Supreme  Court  was  of  the 
opinion  that  it  therefore  did  not  appear  that 
there  was  a  consideration  for  the  payee's  un- 
dertaking, and  held  he  was  not  bound  by 
the  agreement  In  the  Phipps  Case  the 
ci.  irt  thought  It  did  appear  that  the  payer 
of  the  note  had  so  bound  himself,  and  there- 
fore that  there  was  a  consideration  for  tbe 
undertaking  on  tbe  part  of  the  payee. 

[2]  This  case  is  like  the  Bahn  Case  in  that 
it  did  not  appear  that  appellee  had  bound 
himself  not  to  pay  for  the  fertilizer  before 
he  sold  it,  or,  if  he  did,  to  pay  interest  on 
the  purchase  price  to  that  time.  As  on  the 
authority  of  that  case  (and  Gibson  v.  Irby, 
17  Tex.  174)  it  must  be  held  that  It  did  not 
appear  there  was  a  consideration  to  support 
appellant's  undertaking,  it  follows  we  are  of 
opinion  the  Judgment  should  be  reversed. 
That  the  balance  of  the  purchase  price  of  the 
fertilizer  remaining  unpaid  was  $114.58,  as 
claimed  by  appellant  seems  to  have  been  es- 
tablished   without    dispute.      Therefore    the 
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cause  Trill  not  be  remanded,  bat  judgment  for 
that  sum,  and  costs  of  the  court  below  and 
of  thlB  appeal,  will  be  here  rendered  in  favor 
of  appellant 

On   Motion  of  Appellee  for  Rehearing. 

[3]  From  appellant's  pleadings  in  the  conn- 
ty  court  It  appeared  that  the  amount  In  con- 
troversy between  the  parties  was  $114.58. 
It  Is  obvious  therefore  that  the  county  court 
did  not  have  Jurisdiction  of  the  cause,  un- 
less it  acquired  It  by  appeal  from  a  Justice's 
court  That  It  so  acquired  Jurisdiction  there- 
of is  not  shown  in  the  record  before  us  other- 
wise than  by  an  appeal  bond  filed  in  the  Jus- 
tice's court  by  appellee,  from  which  it  ap- 
pears that  appellant  there  recovered  a  Judg- 
ment against  appellee  for  the  sum  of  $96.33. 
In  American  Soda  Fountain  Co.  v.  Mason,  55 
Tex.  av.  App.  532,  119  S..W.  714,  it  was 
held  that  the  fact  that  a  county  court  had 
acquired  Jurisdiction  of  an  appeal  from  a 
Justice's  court  must  appear  from  the  tran- 
script the  Justice  is  required  by  articles  2396 
and  2397,  Revised  Statutes  1911,  to  send  to 
the  county  court  when  an  appeal  is  taken 
from  a  judgment  rendered  by  him.  There, 
as  here,  the  only  evidence  In  the  record  be- 
fore the  Court  of  Civil  Appeals  of  the  rendi- 
tion of  a  judgment  in  the  justice's  court  and 
its  nature,  was  recitals  in  a  bond  made  on 
an  appeal  to  the  county  court  With  refer- 
ence to  this,  the  Court  of  Civil  Appeals  said 
in  the  Mason  Case:  "We  cannot,  therefore 
say  from  the  evidence  so  specifically  re- 
quired by  the  law  that  the  controversy  be- 
tween the  parties  to  this  suit  ever  proceeded 
to  a  final  determination  and  Judgment  in  the 
Justice's  court  We  do  not  think  mere  recita- 
tions in  an  original  paper  that  the  law  re- 
quires to  be  sent  up  with  the  transcript  can 
be  made  to  supply  tbe  ofiidally  certified 
copy  of  the  judgment  and  other  entries 
which  the  statute  provides.  We  are  not  al- 
lowed, as  we  understand  the  rule,  to  indulge 
presumptions  in  aid  of  the  county  court's 
Jurisdiction ;  but  tbe  same  must  be  made  to 
affirmatively  appear."  On  the  authority  of 
that  case,  we  conclude  It  docs  not  affirmative- 
ly appear  from  tbe  record  before  us  that 
the  county  court  acquired  jurisdiction  of 
this  cause,  and  therefore  that  the  motion  for 
a  rehearing  should  be  granted,  the  judgmeut 
heretofore  rendered  by  us  set  aside,  the 
judgment  of  the  county  court  reversed,  and 
the  case  dismissed.  It  accordingly  is  so 
ordered. 

On  Motion  of  Appellee  for  Further  Rehearing. 

[4]  The  motion  is  overruled,  but  tbe  Judg- 
ment of  this  court  as  entered  will  be  so  cor- 
rected as  to  adjudge  the  costs  of  both  this 
court  and  the  county  court  against  appellant 
Instead  of  against  appellee.  On  tbe  record 
sent  to  this  court  the  suit  must  be  treated 
as  one  commenced  by  appellant  in  the  coun- 


ty court  which  did  not  have  Jurisdiction  to 
hear  and  determine  it,  and  which,  therefore, 
should  have  dismissed  it  at  appellant's  cost 
Had  that  court  pursued  that  course,  and  had 
appellant  prosecuted  an  appeal  from  tbe 
judgment  it  is  clear  that  his  court  in  dis- 
missing the  appeal  should  have  adjudged  tbe 
costs  thereof  against  appellant  That  the 
trial  court  instead  of  rendering  that  kind 
of  a  judgment  adjudged  that  appellant  take 
nothing  by  its  suit  and  that  this  court  la- 
stead  of  dismissing  the  appeal,  reversed  the 
judgment  and  dismissed  the  case,  we  tblnk 
was  not  a  reason  why  tbe  costs  should  be 
adjudged  against  appellee.  The  Judgment  of 
the  county  court  that  appellant  take  nothing 
by  its  suit  it  appears  from  the  record  before 
ns,  was  void  as  an  adjudication  of  the  con- 
troversy between  it  and  appellee,  and  ap- 
pellant was  as  free  as  it  was  before  that 
Judgment  was  rendered  to  go  into  a  court 
having  jurisdiction  thereof  and  have  the  con- 
troversy determined.  Therefore  the  prosecu- 
tion by  it  of  the  appeal  to  bis  court  was  not 
necessary  for  its  protection  or  tbe  enforce- 
ment of  any  right  it  had.  This  being  true, 
there  is  no  reason  why  appellee  should  be 
made  to  pay  the  costs  of  that  appeal. 


J.  F.  SIENSHEIMGR  ft  CO.  v.  MARTLAND 

MOTOR  CAR  INS.  CO.  et  al. 

(Court  of  Civil  Appeals  of  Texas.     Austin. 

April  16,  1913.    Rehearing  Denied 

May  21,  1913.) 

1.  Afpeai.  and  Gbbob  (f  743*)— AssiomniNTS 
or  EBB0&— Refebence  to  Motion  fob  New 
Tbial. 

Assignments  of  error  not  referring  to  the 
part  of  tbe  motion  for  new  trial  wherein  the 
error  assigned  is  complained  of,  as  required  by 
rule  25  (142  S.  W.  xii),  cannot  be  considered. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §{  2999,  3011;  Dec  Dig.  f 
743.*] 

2.  CouBTs  (S  169*)— County  Cousts-^ubis- 

DICTION  —  AUOUNT   IN    CONTBOVEEST  —  "IN- 
TEBEST." 

Under  Const  art  6,  i  16,  fixing  the  maxi- 
mum amount  for  which  suit  may  be  brought  in 
the  county  courts  at  $1,000  exclusive  of  inter- 
est, tbe  term  "interest"  means  interest  eo  nom- 
ine, and  not  interest  allowed  as  damages  in  ac- 
tions for  tort 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent 
Dig.  M  413^25,  42t>-436,  443,  456,  458,  400; 
Dec  Dig.  f  109.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  4,  pp.  3700-3709.] 

3.  COtJBTS    (§    169*)— CODNTT    CODBTS— JUBIS- 

DiCTiON— Amount  in  Contkovebby— Deter- 
mination ON  PLE.\D1NG8. 

While  the  count;  court  under  Const  art 
6,  §  16,  fixing  tbe  maximum  amount  for  which 
suit  may  be  brought  therein  at  $1,000,  exclu- 
sive of  interest  would  be  without  jurisdiction 
where  the  damages  claimed  for  a  tort,  with  the 
interest  thereon,  exceeded  $1,000  at  the  time 
the  8uit  was  filed,  or  under  an  amended  peti- 
tion taking  the  place  of  the  original  and  settins 
up  no  new  cause  of  action,  it  would  not  lose 
jurisdiction  by  reason  of  the  fact  that  the  in- 
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terest  accumulating  subsequent  to  the  filing  of 
suit  caused  the  aggregate  amount  to  exceed 
$1,000. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent 
Dig.  a  413^25,  42&-436,  443,  456,  458,  466; 
Dec-  Dig.  i  169.*] 

4.  CODBTS   (i   92*)   —  RULKfl   OF  Dkcibioh  — 

"Dictum." 
"Dictum"  is  defined  to  be  an  opinion  ex- 
pressed by  the  court  which,  not  being  necessari- 
ly involved  in  the  case,  lacks  the  force  of  an 
adjudication. 

[Ed.  Note. — For  other  cases,  see  Courts,  Gent 
Dig.  i  335 ;  Dec.  Dig.  J  92.* 

For  other  definitions,  see  Words  and  Phrases, 
▼ol.  8,  pp.  2051,  2052.] 

fi.  Courts  (S  169*)  —  Jubisdiction  —  Amount 
IN  CONTROVEBSY— When  Determined. 
The  jurisdiction  of  the  county  court  under 
Const,  art.  6,  i  16,  fixing  the  maximum  juris- 
diction at  $1,000  exclusive  of  interest,  is  de- 
termined by  the  amount  in  controversy  at  the 
time  the  coart  is  first  called  upon  to  exercise 
jurisdiction,  which  in  the  trial  court  is  the 
amount  claimed  at  the  time  suit  is  filed. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  II  413-425.  42&-436,  443,  456,  458,  465; 
Dec.  Dig.  i  169.*] 

6.  Appeal  and  Ebbob  (|  47*)  —  Appeixate 
Jurisdiction— Amount  in  Contbovbrsy. 
In  an  appellate  court  the  amount  in  con- 
troversy as  determining  its  jurisdiction  is  the 
amount  for  which  judgment  could  have  been 
rendered  in  the  judgment  appealed  from. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  202-227;  Dec.  Dig.  {  47.*1 

Appeal  from  Hays  County  Coart;  J.  B. 
Wilson,  Judge. 

Action  by  the  Maryland  Motor  Car  Insur- 
ance Compa'ny  and  others  against  J.  F.  Slens- 
helmer  &  Company.  Judgment  for  plaintiffs, 
and  defendant  appeals.    AfiSrmed. 

O.  T.  Brown,  of  San  Marcos,  and  Kleberg 
&  Neetbe,  of  Galveston,  for  appellant  Bar- 
ber &  McKIe,  T.  C.  Johnson,  Jr.,  and  T.  J. 
Saunders,  all  of  San  Marcos,  for  appellees. 


JENKINS,  J.  [1]  1.  Appellees  object  to 
the  consideration  of  appellants'  assignments 
of  error  for  the  reason  that  they  do  not  com- 
ply with  rule  25  (142  S.  W.  xil).  In  that  they 
do  not  refer  to  that  portion  of  appellants' 
motion  for  a  new  trial  wherein  the  error 
assigned  is  complained  of.  This  objection 
must  be  sustained.  Said  assignments  do  not 
refer  to  the  motion  for  a  new  trial. 

2.  Appellants  Insist  that  fundamental  er- 
ror was  committed  against  them  for  the  rea- 
son that  the  court  was  without  Jurisdiction 
to  try  tills  case,  or  to  render  the  Judgment 
herein  rendered.  The  facts  upon  which  this 
contention  is  based  are  these:    On  July  10, 

1911,  appellee  the  Maryland  Motor  Car  In- 
surance Company  brought  suit  against  ap- 
pellants for  $950  damages  for  failure  to  can- 
cel a  certain  policy  as  agents  of  said  com- 
pany, and  for  6  per  cent,  interest  from  June 
11,  1911,  the  date  when  the  cause  of  action 
is  alleged  to   have  accrued.     On  August  6, 

1912,  plaintiffs    filed   an    amended   petition, 


pleading  the  same  cause  of  action,  and  al- 
leging, as  In  original  petition,  tliat  It  bad 
been  damaged  by  reason  of  the  acts  of  ap- 
pellants in  the  sum  of  $950,  and  praying  for 
Judgment  for  that  amount,  together  wltli  6 
per  cent  Interest  from  said  11th  day  of 
June,  1911.  The  case  was  tried  on  said  6th 
day  of  August,  1912,  and  Judgment  was  ren- 
dered for  plaintiff  for  $950,  with  interest 
from  June  6,  1911.  It  wUl  thus  be  seen  that 
at  the  time  this  suit  was  filed  the  principal 
and  Interest  claimed  was  less  than  $1,000, 
and  that  at  the  time  such  suit  was  tried  the 
accrued  interest  on  said  $950  had  increased 
the  amount  then  due  to  more  than  $1,000. 
Was  the  county  court,  by  reason  of  this  fact, 
deprived  of  Jurisdiction  to  try  this  case,  and, 
if  not,  could  It  render  Judgment  for  an 
amount  in  excess  of  $1,0007 

[2]  3.  Article  5,  |  16,  of  the  Constitution 
of  this  state,  fixes  the  maximum  amount  for 
which  suit  may  be  brought  in  the  county 
court  at  $1,000,  exclusive  of  interest  It  Is 
well  settled  in  this  state  that  "Interest,"  as 
used  In  this  article  of  the  Constitution, 
means  Interest  eo  nomine,  and  not  Interest 
allowed  as  damages  In  actions  of  tort  Rail- 
way Co.  v.  Faulkner,  118  S.  W.  748;  Baker 
V.  Smelser,  88  Tex.  26,  29  S.  W.  378,  33  L.  R. 
A.  163;  Railway  Co.  v.  Fromme,  98  Tex.  469, 
84  S.  W.  1056;  Railway  Co.  ▼.  Hunt,  38  Tex. 
Civ.  App.  460,  86  S.  W.  1168;  Railway  Co.  v. 
Everett,  95  S.  W.  1085;  Railway  Co.  v.  Addi- 
son, 96  Tex.  61,  70  S.  W.  200;  Schulz  v. 
Tessman,  92  Tex.  488,  49  S.  W.  1032;  Gro- 
cer Co.  V.  Railway  Co.,  142  S.  W.  624;  Rail- 
way Co.  V.  Rayzor,  125  S.  W.  619. 

[8]  4.  But  while  it  Is  true  that  If  the 
amount  claimed  as  damages  for  a  tort,  to- 
gether with  the  Interest  thereon,  exceeds  $1,- 
000  at  the  time  the  suit  Is  filed,  the  county 
court  would  be  without  Jurisdiction  to  try 
the  case  (Railway  Co.  v.  Rayzor,  supra),  it 
is  equally  true  that,  if  such  amount  did  not 
exceed  $1,000  when  the  suit  was  filed,  the 
county  court  at  that  time  would  liave  Juris- 
diction. Would  it  lose  Jurisdiction  by  rea- 
son of  the  fact  that  the  interest  accumu- 
lating subsequent  to  the  filing  the  suit  caus- 
ed the  aggregate  amount  recoverable  to  ex- 
ceed $1,000? 

This  question  must  be  answered  in  the 
negative.  Railway  Co.  v.  Underwood,  100 
Tex.  284,  99  S.  W.  92,  123  Am.  St  Rep.  806; 
Railway  Co.  v.  Barnett,  27  Tex.  Civ.  App. 
498,  66  S.  W.  475;  Railway  Co.  v.  Dolan,  84 
S.  W.  393.  In  so  far  as  it  affects  the  Juris- 
diction of  the  court  to  render  Judgment  in 
the  case.  It  is  immaterial  that  the  principal 
and  accumulated  Interest  recoverable  as  dam- 
ages exceeded  the  Jurisdiction  of  the  court 
at  the  time  of  filing  the  amended  petition 
upon  which  the  case  was  tried.  "For  most 
purposes  an  amended  petition,  which  sets  up 
no  new  cause  of  action,  takes  the  place  of 
the  original   petition,  and  relates   back  to 
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the  time  of  the  Institution  of  the  enit 
"»  •  •  The  claim  which  It  asserts  is  to  be 
regarded  as  If  asserted  when  the  suit  was 
brought  The  question  as  to  the  amount  put 
In  controversy  in  this  case  by  the  plalntUTs 
pleadings  must  therefore  be  determined  as  if 
it  arose  upon  the  original  petition.  Thus 
tested,  no  more  was  claimed  than  the  court 
Iiad  Jurisdiction  to  adjudge."  Railway  C!o. 
V.  Underwood,  supra. 

[4]  5.  In  the  cases  last  above  cited.  It  Is 
Intimated  that,  while  the  court  would  retain 
Jurisdiction,  notwlthstandlug  the  fact  that 
by  lapse  of  time  since  the  lUing  of  the  suit 
the  accumulated  interest  may  have  increased 
the  amount  In  controversy  beyond  the  Juris- 
diction of  the  court,  as  to  the  amount  for 
which  suit  may  be  brought  in  such  court, 
still  the  Judgment  which  the  court  could  ren- 
der in  such  case  could  not  exceed  the  amount 
fixed  by  law  for  which  suit  could  be  brought 
in  such  court  We  say  "Intimated"  and  not 
decided,  because  the  expressions  on  this  sub- 
ject to  be  found  in  said  opinions  are  dicta. 
Mr.  Chief  Justice  Brown,  in  an  able  and 
well-considered  opinion  in  the  recent  case 
of  Grlgsby  v.  Relb,  153  S.  W.  1126,  says: 
"'Dictum'  is  defined  to  be  'an  opinion  ex- 
pressed by  a  court,  but  which,  not  being  nec- 
essarily involved  in  the  case,  lacks  the  force 
of  an  adjudication."* 

In  Railway  Co.  r.  Bamett,  supra,  the  as- 
signment of  error  was  not  that  the  county 
court  erred  in  rendering  Judgment  for  an 
amount  in  excess  of  fl,000,  but  that  "the 
trial  court  erred  in  rendering  any  judgment 
lohatever  (italics  ours)  in  this  case,  for  the 
reason  that  said  court  had  no  Jurisdiction 
over  the  subject-matter  in  this:  The  plain- 
tift  in  his  petition  seeks  to  and  did  in  fact 
recover  In  this  suit  the  sum  of  |960,  with 
legal  Interest  thereon  from  August  28,  1898," 
which  amount  at  the  time  of  the  rendition  of 
the  Judgment  exceeded  $1,000.  This  assign- 
ment was  overruled  in  the  following  lan- 
guage: "The  suit  was  filed  at  a  time  when  6 
per  cent,  interest  on  $960  would  not  amount 
to  $1,000.  Consequently  the  court  had  Jurls- 
di<Aion."  What  was  said  in  a  subsequent  por- 
tion of  the  opinion  about  amending  the  pe- 
tition upon  a  subsequent  trial,  "not  being 
necessarily  involved  in  the  case,  lacks  the 
force  of  an  adjudication."  In  Railway  Co. 
V.  Dolan,  supra,  the  Judgment  of  the  coun- 
ty court  was  for  only  $300  and  interest, 
and  the  court  was  not  called  upon  to  say 
what  would  have  been  the  effect  had  the 
Judgment  exceeded  $1,000.  In  Rotan  Grocery 
Co.  V.  Railway  Co.,  supra,  this  court  called 
express  attention  to  the  fact  that  this  point 
was  not  involved  in  that  case. 

[I,  6]  6.  The  distinction  referred  to  by  Mr. 
Associate  Justice  Williams  in  Railway  Co. 
V.  Underwood,  supra,  between  Jurisdiction 
for  the  purpose  of  appeal  and  Jurisdiction  a 
quo,  should  be  kept  in  mind.  This  distinc- 
tion will  harmonize  the  cases  hereinbefore 


cited  with  the  decisions  in  the  cases  of  Rail- 
way Oo.  y,  Fromme  and  Railway  Co.  t. 
Faulkner,  supra,  and  Railway  Co.  v.  Cren- 
shaw, 51  Tex.  ay.  ApQ.  198,  112  S.  W.  118, 
and  Railway  Co.  v.  Hunt,  38  Tex.  Civ.  App. 
460,  85  S.  W.  1168.  In  other  words.  Juris- 
diction, in  so  far  as  amount  is  concerned,  is 
determined  by  the  amount  in  controversy  at 
the  time  the  court  is  first  called  upon  to  ex- 
ercise Jurisdiction.  This  in  a  trial  court 
is  the  amount  claimed  at  the  time  salt  is 
filed ;  in  an  appellate  court  it  is  tlie  amount 
for  which  Judgment  could  have  been  ren- 
dered In  the  Judgment  appealed  from. 

7.  In  the  Instant  case  we  are  directly  call- 
ed upon  to  decide  the  issue  as  to  whether 
when  a  court  has  obtained  Jurisdiction  of  a 
cause,  by  reason  of  the  amount  involved 
when  such  suit  is  brought,  and  is  not  b^ng 
deprived  of  such  Jurisdiction  by  reason  of 
the  fact  that  subsequent  to  the  time  of 
filing  such  suit  and  prior  to  the  trial  there- 
of, accnmmulated  interest  has  increased  the 
amount  for  which  Judgment  may  lie  render- 
ed beyond  the  amount  for  which  salt  could 
originally  be  brought  in  said  court,  is  such 
court  limited,  in  rendering  Judgment  to  the 
amount  for  which  such  suit  could  have  been 
originally  brought?    We  think  not 

It  seems  to  ua  that  the  logic  of  the  matter 
is,  either  ttiat  the  court,  by  reason  of  such 
accumulated  interest,  would  be  deprived  of 
aU  Jurisdiction  over  the  subject-matter,  or 
it  would  have  Jurisdiction  to  render  a  prop- 
er Judgment  in  the  case,  which  would  be  the 
amounb  found  to  be  due  at  the  time  of  the 
trial.  The  courts  of  the  country  are  open 
to  its  citizens,  and  they  are  invited  to  enter 
the  same  for  the  redress  of  their  wrongs, 
being  forbidden  by  law  to  enforce  their 
rights  by  their  own  strong  arms.  A.  con- 
verts to  his  own  use  198  bushels  of  wheat 
belonging  to  B.,  worth  in  the  market  $1 
per  busheL  B.  brings  suit  in  the  Justice 
court,  the  only  court  in  which  such  suit 
could  be  brought  The  case  is  continued, 
without  B.'s  fault,  for  three  months.  The 
case  is  called  for  trial,  and  A.  objects  to 
the  Jurisdiction  of  the  court  because  the 
legal  interest  accruing  since  the  filing  of  the 
suit  has  increased  the  amount  due  beyond 
$200.  It  would  be  absurd  to  say  that  B. 
must  dismiss  his  suit,  pay  the  costs,  and 
bring  suit  in  another  court,  in  which  he 
could  not  have  brought  suit  at  the  time 
his  right  to  appeal  to  the  courts  accrued. 
It  seems  to  us  to  be  equally  unreasonable 
to  say  that  he  may  have  Judgment  for  $200, 
but  must  lose  the  remainder  that  is  Justly 
due  him,  or,  in  violation  of  the  spirit  of  the 
law  which  abhors  a  multiplicity  of  suits, 
be  forced  to  bring  another  suit  in  the  same 
court  for  the  remainder  due  him  on  the 
same  transaction,  between  the  same  parties, 
and  to  recover  which  he  must  adduce  the 
same  evidence  as  in  the  former  case. 

Neither  our  Ck>nstitution  (article  5,  |  16), 
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nor  onr  statute  (articles  1763  and  1764,  R.  S. 
1911)  fix  the  jurisdiction  of  the  county  court 
by  the  amount  for  which  Judgment  may  be 
rendered  In  such  court,  but  by  "the  amount 
In  controversy,"  which,  as  we  have  seen 
from  the  autborittes  hereinbefore  dted, 
means  the  amount  claimed  at  the  time  the 
suit  is  flled.  A  court,  having  obtained  ju- 
risdiction of  a  cause,  retains  such  jurisdic- 
tion for  the  purpose  of  rendering  whatever 
Judgment  will  meet  the  demands  of  Justice 
under  the  allegations  of  the  original  peti- 
tion, or  such  amended  petition  as  does  not 
enlarge  the  cause  of  action.  An  amended 
petition  wherein  Judgment  Is  asked  for  the 
same  amount  and  npon  the  same  cause  of 
action  claimed  In  the  original  petition,  with 
legal  Interest  thereon  to  the  date  of  trial, 
does  not  enlarge  the  cause  of  action,  as  such 
Interest  would  have  been  recoverable  with- 
out such  amended  petition. 

8.  The  appellee  suggests  that,  if  we  should 
hold  that  the  judgment  was  erroneous  In  so 
far  as  it  Is  for  an  amount  in  excess  of  $1,- 
000,  we  reform  it  and  render  Judgment  for 
that  amount,  or,  if  we  should  decline  to  do 
this,  it  otters  to  remit  the  amount  In  excess 
of  $1,000,  shonld  it  be  required  so  to  do. 
Holding,  48  we  do,  that  no  error  was  com- 
mitted in  this  regard,  we  decline  to  reform 
said  Judgment  or  to  require  appellee  to  make 
such  remitiitur. 

For  the  reasons  stated  herein,  the  Judg- 
ment of  the  trial  court  is  afBrmed. 

AflSrmed. 


HEARD  y.  HBARD. 

(Court  of  CivU  Appeals  of  Texas.    Tezarkana. 

May  8,  1913.) 

DKEDS     (§     211*)— VAUDITT— MlSBEPBESERTA- 

Tio.NS  BY  Gbantee— Evidence. 

Evidence  of  defendant,  in  an  action  by 
a  father  to  cancel  a  deed  gift  to  his  son  be- 
cause of  misrepresentations  as  to  the  amount 
of  land  conveyed,  held  to  sustain  the  finding 
that  there  were  no  misrepresentations,  even 
conceding  that  the  burden  was  on  the  son  to 
produce  a  preponderance  of  the   evidence. 

[Ed.  Note. — For  other  cases,  see  Deeds, 
Cent.  Dig.  a  637-647;    Dec.  Dig.  {  211. •] 

Appeal  from  District  (3onrt,  Morris  Coun- 
ty; P.  A.  Turner,  Judge. 

Action  by  Joe  A.  Heard  against  C.  D. 
Heard.  Judgment  for  defendant,  and  plain- 
titC  appeals.    Affirmed. 

Henderson  &  Bolln,  of  Daingerfleld,  and 
Hahaffey,  Thomas  &  Hughes,  of  Texarkana, 
for  appellant  Smelser  &  Vaugban,  of  Tex- 
arkana, for  appellee. 

HODGES,  J.  Appellant  is  the  father  of 
the  appellee,  and  instituted  this  suit  for  the 
purpose  of  canceling  a  deed  which  some 
years  before  be  had  executed  and  delivered 
to  his  son,  conveying  36  acres  of  land.  The 
petition  alleges  that  the  appellant  was  old 


and  infirm  and  anable  to  attend  to  his  busi- 
ness affairs ;  that  the  appellee  represented 
to  him  that  he  wanted  a  deed  of  gift  to  10 
acres  of  land  lying  off  the  west  side  of  a 
larger  tract  then  owned  by  the  appellant; 
that  he  Inatrncted  his  son  to  prepare  the 
deed  and  he  would  sign  it;  that  afterwards 
the  appellee  came  to  him  with  the  deed,  stat- 
ing that  It  was  for  8  or  10  acres  of  land 
off  the  west  side  of  the  tract  referred  to; 
that  as  a  matter  of  fact  the  deed  conveyed 
36  acres  of  land,  much  more  than  was  un- 
derstood between  the  parties  that  it  should 
contain;  that  the  appellant,  relying  upon 
the  statement  of  his  son,  signed  the  deed 
and  subsequently  acknowledged  it  before  a 
notary  public;  that  some  years  afterwards 
he  discovered  the  fraud  and  demanded  a  re- 
conveyance of  the  property,  and  this  was  re- 
fused. The  case  was  tried  before  the  court 
without  a  Jury  and  resulted  in  a  Judgment 
in  favor  of  the  defendant  below. 

There  is  but  one  assignment  of  error  pre- 
sented, and  that  is  based  upon  the  contention 
that  the  evidence  is  Insufflclent  to  support 
the  Judgment  rendered.  The  appellant  tes- 
tified that  in  1906  his  son,  the  appellee,  ai^ 
proached  him  for  the  purpose  of  buying  8 
or  10  acres  of  land  in  a  tract  owned  by  him 
In  Morris  county  near  the  town  of  Naples; 
that  he  told  his  son  that  he  would  not  sell 
him  any  land  but  would  give  him  that 
amount,  and  instructed  him  to  have  the  land 
surveyed  and  a  deed  prepared  for  that  pur- 
pose. Subsequently  a  surveyor  was  procured, 
and  the  appellant,  the  appellee,  and  bis  two 
brothers,  accompanied  by  the  surveyor,  re- 
paired to  the  tract  of  land  and  made  the 
survey  from  which  the  field  notes  were  pre- 
pared. One  of  the  brothers  carried  the  chain. 
The  appellant  testifies  that,  while  he  was 
on  the  ground  and  saw  them  surveying,  he 
did  not  personally  known  how  far  they  ran  in 
any  of  the  directions ;  that  he  paid  no  atten- 
tion to  the  quantity  of  land  they  were  survey- 
ing. He  further  testified  that  when  he  exe- 
cuted the  deed  he  thought  it  contained  a  de- 
scription of  not  more  than  8  or  10  acres.  He 
admitted  that  when  the  appellee  presented 
the  deed  for  signature,  wliich  seems  to  have 
been  prepared  some  years  after  the  survey, 
the  latter  did  not  tell  him  anything  about 
how  many  acres  it  contained,  but  merely  stat- 
ed that  It  was  for  that  little  piece  of  ground 
he  had  agreed  to  give  him.  Appellant  dis- 
covered some  years  afterwards  that  the  deed 
conveyed  36  acres,  and  then  made  a  demand 
for  its  reconveyance.  The  appellee  testified 
that  in  1904,  two  years  prior  to  the  date 
fixed  by  his  father,  he  approached  the  latter 
for  the  purpose  of  buying  some  land  out  of 
the  tract  referred  to;  that  he  did  not  tell 
his  father  how  many  acres  he  wanted,  but 
simply  stated  that  he  wanted  a  small  piece 
of  land  off  of  the  west  side  of  the  larger 
tract;  that  bis  father  told  him  he  would  not 
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sell  him  the  land,  but  would  give  It  to  blm; 
that  nothing  was  said  about  the  quantity  of 
land  to  be  conveyed ;  that  afterwards  he  had 
the  land  surveyed,  when  his  father  and  two 
brothers  were  present ;  the  surveyor  ran  two 
sides  of  the  tract,  and  the  field  notes  were 
prepared  In  accordance  therewith;  that  his 
mother  was  living  at  the  time,  and  he  was 
Hvlng  with  his  father  and  mother;  that 
some  time  afterwards  both  his  father  and 
mother  signed  the  deed,  but  his  mother  died 
before  the  deed  was  acknowledged ;  that  his 
father  subsequently  acknowledged  the  deed 
and  returned  It  to  him ;  that  he  made  no  rep- 
resentation to  his  father  at  any  time  as  to 
the  quantity  of  land  contain^  In  the  deed. 

If  the  appellee's  testimony  be  true,  there 
was  no  fraud  perpetrated  upon  the  appel- 
lant in  procuring  his  signature  to  the  deed. 
There  is  nothing  In  the  evidence  to  show 
that  appellant  was  incapable  of  reading  the 
deed  and  understanding  Its  contents,  or  that 
the  appellee  imposed  upon  him  In  any  way 
to  prevent  his  examining  the  deed.  Pre- 
sumably he  had  full  opportunity  to  do  so. 
At  the  time  the  appellee  says  the  deed  was 
executed  the  mother  was  Uvlng;  and,  ac- 
cording to  the  father's  admissions,  his  son 
was  not  at  that  time  in  the  general  manage- 
ment of  his  business.  The  testimony  of  the 
appellee  further  shows  that  soon  after  the 
land  was  surveyed  he  put  improvements  upon 
it  which  aggregated  in  value  $600.  There  Is 
a  dispute  between  him  and  his  father  as  to 
the  correctness  of  this  valuation,  but  the 
court  had  a  right  to  accept  as  true  the  tes- 
timony of  the  appellee.  We  may  concede  the 
correctness  of  appellant's  proposition  that 
by  reason  of  the  confidential  relations  sub- 
sisting between  the  appellant  and  the  ap- 
pellee the  latter  had  the  burden  of  showing 
by  a  preponderance  of  the  evidence  that 
the  transaction  was  free  from  fraud.  Still 
we  cannot  say  as  a  matter  of  law  that  this 
burden  has  not  been  discharged.  The  court 
had  a  right  to  pass  upon  the  credibility  of 
the  witnesses  and  to  determine  the  w^gbt 
that  should  be  given  their  testimony.  We 
cannot  say  that  his  conclusions  of  law  are 
without   support. 

Tjie  Judgment  Is  aflSrmed. 


KEELING  &  FIELD  v.  WALTER  CON- 
NALLT  &  CO. 

(Court  of  Civil  Appeals  of  Texas.    Tezarkana. 
April  24,  1&13.) 

1.  JtJSTicics  or  TOT!  Peace  (§§  73,  74*)— Plea 
o»  Pbivii-ege— Waives  of  Objections. 
Overruling  of  a  plea  of  privilege  interpoB- 
ed   by   defendant  in  justice's  court  is  waived 
by  his  subsequent  filing  a  cross-action. 

[Ed.  Note.— For  other  cases,  see  Jnstices  of 
the  Peace,  Cent  Dig.  {{  230-242;  Dec.  Dig. 
{{  73,  74.*] 


2.  PaYVBNT      (J      82*)      —      PBEPATlfE:<T      OF 

Fbeiort    bt    Selleb— Reihbubseiient    bt 

BUTEB. 

A  seller  who  prepays  freight  may  recov- 
er the  same  from  the  buyer  contracting  to 
pay  the  freight,  and  the  payment  is  not  volun- 
tary. 

[Ed.  Note. — ^For  other  cases,  see  Payment, 
Cent   Dig.  S§  254-206;    Dec  Dig.  {  82.»] 

3.  CaBBIEBS      (§      194*)       —      lilABIUTT      FOB 
FBBIOHt    CnABGES. 

In  tlie  absence  of  an  agreement  to  the 
contrary,  a  consignor  is  generally  responsilde 
for  the  freight  charges. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  |{  870-872;    Dec  Dig.  $  194.*] 

Appeal  from  Smith  County  Court;  Jesse  F. 
Odom,  Judge. 

Action  by  Walter  Connally  &  Company 
against  Keeling  &  Field.  From  a  Judgment 
for  plaintiff,  defendants  appeal.    Affirmed. 

Gregg  &  Brown,  of  Palestine,  for  appel- 
lants. Lasseter  ft  Mcllwalne,  of  Tyler,  for 
appellee. 

HODGES,  J.  The  appellee  sued  the  appel- 
lants in  the  Justice  court  of  precinct  No.  1 
of  Smith  county,  claiming  a  balance  of  $175.- 
92  alleged  to  be  due  on  an  oiten  account. 
The  items  forming  the  account  are  made  up 
principally  of  freight  charges  prepaid  on 
machinery  sold  and  delivered  to  the  appel- 
lants by  the  appellee.  The  testimony  shows 
that  in  March,  1911,  the  appellants  purchas- 
ed from  the  appellee  a  steam  boiler  and  en- 
gine and  some  gin  machinery.  Among  other 
provisions  of  the  contract,  it  was  stipulated 
that  the  appellants  were  to  pay  all  the 
frelRht  charges  from  the  factory.  The  goods 
were  shipped  and  received,  the  appellee  pre- 
paying the  freight  to  point  of  destination. 
Upon  demand  being  made  for  reimbursement, 
appellants  refused  payment,  claiming  that 
part  of  the  machinery  was  secondhand. 
When  this  suit  was  filed  In  the  Justice  court 
in  Smith  county,  appellants  presented  their 
plea  of  privilege,  claiming  to  be  residents  of 
Anderson  county,  Tex.  The  Justice  of  the 
peace  overruled  that  plea  on  the  1st  day  of 
July,  1912,  and  the  case  was  continued  till 
the  August  term  of  the  Justice  court,  at 
which  time  the  appellants  filed  a  plea  in  re- 
convention claiming  damages  against  the  ap- 
pellee In  the  sum  of  $100  on  account  of  the 
Inferior  quality  of  a  portion  of  the  machin- 
ery purchased.  A  trial  In  both  the  Justice 
and  county  courts  resulted  in  a  judgment  for 
appellee  in  the  sum  of  $175  and  against  the 
appellants  on  their  counterclaim. 

[1]  The  first  error  assigned  attacks  the  re- 
fusal of  the  court  to  sustain  the  plea  of  priv- 
ilege. Whatever  merit  there  may  have  been 
in  that  plea  when  originally  presented  in  the 
Justice  court  was  waived  by  the  cross-fic- 
tion thereafter  filed  by  the  appellants.  Car- 
ver Bros.  V.  Merrett  et  al.,  155  S.  W.  63.% 
recently  decided  by  this  court;  Ramsey  v. 
Cook,  151  S.  W.  346;  Thorndale  v.  Evens  & 
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liee,  146  S.  W.  1053;  Kolp  T.  Shrader,  131 
S.  W.  860. 

[2,  3]  It  Is  also  urged  that  the  judgment 
Is  unsupported  by  the  evidence  because  the 
facts  show  that  appellee  was  under  no  legal 
obligation  to  pay  this  freight;  that  it  was  a 
mere  volunteer,  and  Is  not  now  entitled  to 
claim  reimbursement  The  written  contract 
offered  In  evidence  shows  that  appellants 
agreed  with  the  appellee  to  receive  the  goods 
"on  arrival  and  pay  freight  charges  on 
sadie."  A  portion  of  the  freight  had  been 
paid  on  the  machinery  then  on  hand  in  Ty- 
ler before  the  contract  was  made,  and  was 
charged  to  appellants  under  the  terms  of  the 
contract  The  balance  of  the  freight  was 
prepaid  to  Tucker,  the  destination  of  the 
goods,  under  the  erroneous  impression  that 
Tucker  was  a  prepay  station.  This  evidence 
does  not  bring  this  case  within  the  rule  of 
what  Is  termed  a  "voluntary  payment"  for 
which  no  reimbursement  can  be  claimed.  Ap- 
pellants contracted  with  the  appellee  to  pay 
the  freight  charges.  There  was  no  agree- 
ment that  these  charges  should  be  paid  to 
the  railway  company,  or  to  any  particular 
party.  Appellants  never  owed  the  debt  to 
the  railway  company,  for  the  payment  was 
made  in  advance  of  the  transportation  serv- 
ice. We  see  no  reason  why  the  shipper  who 
prepays  freight  should  not  be  allowed  re- 
imbursement from  the  consignee  when  the 
latter  has  obligated  himself  to  pay  such  ex- 
penses. Payment  of  the  freight  may  be  de- 
manded by  the  carrier  in  advance,  and,  If 
80,  there  Is  no  reason  why  the  consignor  may 
not  pay  It  In  advance  without  demand.  In 
the  absence  of  some  agreement  with  the 
carrier  to  the  contrary,  the  consignor  is  gen- 
erally held  responsible  for  the  transporta- 
tion charges.  Railway  Co.  v.  Box,  etc.,  Co., 
48  Ind.  App.  647,  94  N.  E.  906;  Railway  Co. 
V.  Lumber  Co.,  75  N.  J.  Law,  878,  69  AO. 
168;  2  Hutchison  on  Carriers,  i  790;  6  Cyc. 
p.  500. 

The  Judgment  is  affirmed. 


BRYSON  et  al.  v.  HOORB. 

(Court  of  Civil  Appeals  of  Texas.     Texarkana. 

April  17,  1913.    Rehearing  Denied 

May  8,  1913.) 

1.  Mabtbb  Awn  Skbvant  (5  218*)— Injury  to 
Servant— Minors — Assumed  Risk. 

It  is  not  enough  to  establish  assumption  of 
risk,  as  matter  of  law,  by  an  inexperienced  boy 
less  than  17  years  old,  who  just  after  being  put 
to  work,  without  'naming  and  instruction,  re- 
moving from  a  machine  thin  strips  of  board  cut 
by  it  had  his  fingers  cut  off  by  it,  that  be  knew 
if  he  sot  his  hand  under  the  knife  it  would  be 
cut,  but  it  is  also  necessary  to  show  that  he 
anderstood  the  probability  of  getting  it  under 
tbere  while  performing  bis  labors. 

(Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {{  601-609;  Dec.  Dig.  i 
218.*] 


2.  Tbial  (S  244*)  —  Instbtjctions  —  TjNDtrB 

EUFHASIS. 

It  was  not  error  to  refuse  to  give  a  special 
charge  on  contributory  negligence,  where  after 
the  general  charge  on  the  subject  which  had 
been  given  the  giving  of  the  special  charge  in 
the  form  requested  would  place  undue  emphasis 
on  that  defense. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent 
Dig.  a  577-581 ;    Dec  Dig.  §  244.*] 

3.  Tbial  (I  253*)- Injuby  to  Servant— Con- 

TBIBUTORY    NeOLIOENCE— InSTROCTIONS    IO- 

NORINO  IssuEa 

The  requested  instruction,  in  an  action  for 
injury  to  an  employ^  a.^signcd  to  the  duty  of 
taking  boards  from  a  cutting  machine,  that  he 
could  not  recover  if  he  put  his  hand  under  the 
knife,  and  at  the  time  he  did  so  he  was  not  en- 
gaged in  his  work  of  taking  and  off-bearing 
boards  from  the  machine,  is  objectionable  as 
ignoring  the  issue  whether  or  not  he  negligently 
or  intentionally  put  his  hand  under  the  knife; 
the  servant's  getting  his  fingers  cut  off  in  some 
unexplained  way  wliile  not  actually  engaged  In 
the  worlt  "of  taldng  and  off-i)earing  boards" 
from  the  machine  not  being  per  se  contributory 
negligence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  g§  613-623 ;   Dec.  Dig.  §  253.*] 

4.  Master  and  Servant  (5  293*)- Injuby  to 
Servant— Failure  to  Warn  and  Instruct 
— instbuctionb. 

The  requested  instruction,  in  an  action  by 
a  young  and  inexperienced  employ^,  whose  fin- 
gers were  cut  off  by  a  clipping  machine,  from 
which  he  was  removing  the  boards  cut  by  it, 
that  any  negligence  of  the  master  in  not  warn- 
ing or  instructing  him  as  to  the  danger  was  not 
tlie  proximate  cause  of  the  injury  if  "it  ap- 
pears" from  the  evidence  that  he  was  "aware" 
of  the  danger  is  bad:  as,  if  he  had  not  been 
properly  instructed,  the  jury  must  also  believe 
from  the  evidence  that  he  appreciated  the  extent 
of  the  danger  and  understood  how  to  avoid  ft. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §|  1148-1156,  1158-1160; 
Dec.  Dig.  i  293.*] 

6.  Trial  (f  192*)  —  Instbuctiohb  —  Assump- 
tion OF  Fact. 

A  charge  may  assume  a  fact  which  the  evi- 
dence shows  without  contradiction. 

[Ed.  Note.— For  other  cases,  pee  Trial,  Cent 
Dig.  Si  432-184;  Dec.  Dig.  f  192.*] 

Appeal  from  District  Court,  Hopkins  Coun- 
ty; R.  L.  Porter,  Judge. 

Action  by  Tom  Moore,  by  next  friend, 
against  W.  L.  Bryson  and  others.  Judgment 
for  plaintiff.     Defendants  appeaL     Affirmed. 

Glass,  Estes,  King  &  Burford,  of  Texar- 
kana, and  C.  E.  Sheppard,  of  Sulphur 
Sprlugs,  for  appellants.  Connor  &  James,  of 
Sulphur  Springs,  for  appellee. 

HODGES,  J.  H.  G.  York,  as  the  next 
friend  of  Tom  Moore,  a  minor,  filed  this 
suit  In  the  court  below,  for  recovery  of  dam- 
ages resulting  from  personal  injuries  re- 
ceived by  the  minor  while  employed  in  a 
box  factory  owned  and  operated  by  the  ap- 
pellants. It  is  alleged,  in  substance,  ttmt 
Tom  Moore  was  employed  and  put  to  work 
about  dangerous  machinery,  that  he  was  a 
youth  under  21  years  of  age,  of  Immature 
judgment,  without  exi)erlence,  and  ignorant 
of  bow  to  avoid  the  dangers  to  which  he 
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was  exposed,  and  that  appellants,  knowing 
that  fact,  failed  to  Instruct  or  warn  him  as 
to  how  to  perform  his  duties  wlthoat  injury. 
Appellants  answered  by  general  denial  and 
by  pleas  of  assumed  risk  and  contributory 
negligence  generally.  A  trial  before  a  Jury 
resulted  In  a  verdict  for  the  appellee.  The 
failure  to  properly  warn  and  Instruct  the 
appellee  was  the  only  ground  of  negligence 
submitted  as  a  basis  of  recovery. 

[1]  The  flnst  error  assigned  complains  of 
the  refusal  of  the  court  to  slve  a  peremp- 
tory instruction  In  favor  of  the  defendants 
below.  It  la  contended  that  the  evidence 
showed  that  the  risk  was  one  assumed  by 
Moore,  and  tliat  the  court  should  have  so 
held  as  a  matter  of  law.  The  testimony 
shows  that  Tom  Moore  was  In  July,  1912, 
employed  by  the  appellants  to  work  In  their 
box  and  crate  factory  in  Sulphur  Springs. 
He  was  at  the  time  16  years  and  11  months 
old,  and  was  without  any  previous  expe- 
rience in  that  class  of  work.  It  seems  that 
the  principal  part  of  his  life  had  been  spent 
on  a  farm.  There  was  nothing  In  the  evi- 
dence to  Indicate  that  he  was  more  than  a 
boy  of  average  Intelligence.  Prior  to  his 
employment  by  the  appellants  he  had  lived 
in  the  town  of  Sulphur  Springs  about  two 
years;  he  had  worked  one  day  for  a  rail- 
road company,  and  some  time  for  the  tele- 
graph company.  When  first  employed  by  ap- 
pellants bis  duty  was  to  stack  slats  in  a 
fr^bt  car.  After  pursuing  this  line  of 
work  for  a  few  days  he  was  then  trans- 
ferred to  another  department  and  put  to 
work  at  what  he  calls  the  "veneering  ma- 
chine," or  clipper.  He  had  been  engaged  in 
that  particular  employment  about  an  hour 
when  three  of  his  fingers  were  cut  off  by 
the  knife  of  that  machine.  As  described  in 
the  evidence  this  machine  is  constructed 
with  a  table,  or  platform,  on  which  is  fixed 
a  large  knife,  or  blade,  about  56  Inches  long, 
which  cuts  into  slats  material  automatically 
fed  from  the  opposite  side  to  that  on  which 
Moore  stood  while  at  work.  This  knife  is 
raised  and  lowered  by  machinery,  and  is 
so  adjusted  as  to  cut  the  material  into  nar- 
row strips  about  4  inches  In  width.  The  ma- 
terial seems  to  have  been  fed  through  in 
two  distinct  Unes,  one  on  each  side  of  the 
platform,  leaving  a  space  of  about  6  or  6 
Inches  of  the  blade  in  the  center  which  was 
not  used  in  cutting.  It  was  Moore's  duty  to 
remove  the  slats  from  the  machine  after 
they  were  cut  He  thus  testifies  as  to  how 
he  was  injured:  "There  Is  nothing  in  be- 
tween the  ends  of  these  pieces,  but  there  is 
a  space  of  several  Inches  there.  I  don't 
know  how  many  Inches.  This  space  is — I 
suppose  it  Is  something  like  8  or  10  Inches. 
While  I  am  at  work  the  knife  is  perfectly 
visible,  and  I  cannot  help  but  see  it  There 
are  several  inches  up  and  down  besides  the 
V>ngth  of  the  blade  that  is  visible.  There 
are  something  like  4  or  6  inches  of  that 


blade  that  is  visible  the  whole  length  of  the 
blade.  Of  course  you  see  it  in  off-bearing. 
The  slats  are,  two  or  three,  piled  up  on  one 
another  and  cuts  two  or  three  at  a  time, 
probably  four  or  five  piled  up  that  way. 
Instead  of  there  being  one  piece  there  will 
be  something  like  four  or  five  pieces,  one 
piled  on  top  of  the  other.  The  automatic 
feeder  pushes  it  under  the  knife,  and  when 
the  knife  comes  down  it  cuts  tluough  the 
whole  thickness.  If  there  are  five  there  it 
cuts  ofT  five  little  boards.  I  could  see  that 
it  comes  down  with  enough  force  to  cut 
tlirough  the  different  layers  and  cuts  them 
all  smooth.  When  the  loilfe  comes  down 
and  cuts  them  off  it  then  goes  up,  and  tliat 
pushes  along  until  it  goes  back  to  the  right 
distance  and  then  comes  down  again  and 
cuts  them  off.  When  I  got  my  fingers  cut  off 
I  was  reaching  under  the  boards  with  my 
left  hand  and  taking  them  off.  •  •  •  I 
had  only  been  at  work  an  hour,  I  thlnlc, 
taking  the  slats  away.  I  did  not  pat  my 
hand  under  there  purposely.  There  was  noth- 
ing under  there  to  keep  my  hand  from  going 
next  to  the  knife.  No  one  connected  with 
the  Institution  told  me  anything  about  the 
work;  no  one  told  me  about  its  being  dan- 
gerous, nor  did  any  one  tell  me  how  to 
avoid  getting  my  hand  under  there.  I  was 
not  thinking  about  getting  my  hand  under. 
I  knowed  it  would  cut  my  fingers  off  if  I 
got  It  under  there.  When  the  last  board  is 
cut  it  remains  until  the  next  is  cut  off. 
•  •  •  No  one  gave  me  Instructions  or  ex- 
planation or  warning  as  to  whether  I  should 
take  the  last  board  next  to  the  knife  off  or 
not"  The  witness  further  testified,  lu  8ul>- 
stance,  that  he  knew  the  work  was  danger- 
ous, and  luiew  the  blade  would  cut  his  fin- 
gers off  If  he  put  them  under  It;  that  he 
did  not  deliberately  stick  his  band  under 
the  knife,  and  did  not  know  that  he  was 
liable  to  get  bis  hand  under  it  while  per- 
forming bis  work. 

There  was  testimony  tending  to  show  that 
the  appellee  could  not  have  been  injured  in 
the  manner  described  by  him.  Witnesses 
for  the  appellants  stated  that  the  feeding 
machine  was  automatic ;  that  when  the  knife 
was  raised  more  material  was  forced  under 
It,  thus  making  It  impossible  for  the  boy  to 
have  run  bis  band  under  the  knife  in  the 
manner  described  by  him  in  taking  up  bla 
load.  It  was  shown,  however,  that  this 
would  not  be  the  condition  when  the  last  of 
the  material  placed  upon  the  machine  had 
passed  under  the  knife  and  no  more  was 
to  follow.  Appellee  testified  tliat  he  did  not 
remember  whether  this  was  the  last  of  the 
material  then  upon  the  platform  to  be  cut 
or  not.  Some  of  the  witnesses  for  the  appel- 
lants also  testified  tliat  they  reached  the 
scene  of  the  accident  within  a  very  short 
time  after  It  occurred,  and  found  the  missing 
fingers  lying  behind  the  knife  at  about  its 
center,  and  at  a  place  wliere  the  material 
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did  not  usually  pass  throagh.  Appellee  tes- 
tifies that  be  did  not  see  where  his  fingers 
were  left ;  that  after  he  discovered  that  they 
were  cut  oft  be  dropped  his  load  and  turned 
away  from  the  machine.  He  was  contradict- 
ed by  appellants'  foreman  as  to  bis  not  bay- 
ing been  cautioned  about  the  dangers  at- 
tending his  work  and  instructed  how  to  per- 
form It  The  verdict  of  the  Jury,  however, 
determined  that  Issue  in  favor  of  the  appel-' 
lee.  The  legal  effect  of  appellee's  testimony 
Is  to  show  that  be  knew  If  he  got  bis  hand 
under  the  knife  it  would  be  cut  But  that 
fact  alone  is  not  sufficient  to  establish  an 
assumption  of  the  risk  as  a  matter  of  law. 
It  most  also  be  shown  that  be  understood 
and  appreciated  the  probability  of  being  in- 
jured. The  duty  imposed  upon  those  who 
employ  children  about  dangerous  machinery 
to  warn  and  instruct  them  Is  neither  burden- 
some nor  difficult  and  there  Is  little  reason 
for  excusing  its  nonperformance  in  a  case 
where  an  Injury  results  as  a  consequence  of 
that  neglect  The  law  not  only  does  not  im- 
pute to  children  or  minors  the  same  capacity 
possessed  by  adults  for  discovering  danger- 
ous situations,  but  presumes  that  they  are 
less  capable  of  appreciating  the  extent  of  the 
hazards  to  which  they  are  exposed,  and  less 
prudent  in  guarding  against  them.  A  child 
with  full  knowledge  that  he  will  be  injured 
if  he  gets  into  a  certain  position,  or  comes 
in  contact  with  certain  machinery,  will  often, 
on  account  of  bis  Immature  Judgment  and 
the  lack  of  proper  appreciation  of  danger, 
take  chances  which  an  adult  would  avoid. 
It  is  not  enough  to  constitute  an  assumption 
of  the  risk  by  the  appellee  that  be  knew  be 
would  be  injured  if  he  got  his  hand  under 
the  knife.  He  should  have  understood  the 
probability  of  getting  it  under  there  while 
performing  his  labors.  The  Jury  had  a  right 
to  conclude  that  it  was  the  duty  of  appel- 
lants to  Instruct  him  how  to  conduct  himself 
so  as  to  avoid  getting  his  hand  in  that  posi- 
tion. Continental  Oil  &  Cotton  Co.  v.  Gll- 
Uam,  151  S.  W.  890;  Ry.  Co.  v.  Brick,  83 
Tex.  598,  20  S.  W.  511.  According  to  appel- 
lee's testimony,  be  bad  no  idea  of  getting 
bis  hand  under  the  knife  at  the  time  he  re- 
ceived the  injury.  In  the  cases  dted  the 
principle  of  law  applicable  to  this  class  of 
cases  is  so  fully  discussed  that  it  Is  needless 
to  here  attempt  any  ampllScatlon.  We  think 
the  court  correctly  refused  the  peremptory  In- 
struction requested.  This  also  disposes  of 
assignments  Nos.  3,  8,  14,  16,  and  16. 

[2]  The  sixth  assignment  of  error  com- 
plains of  the  refusal  of  the  court  to  give  a 
special  charge  on  contributory  negligence. 
After  the  general  charge  of  the  court  on 
that  subject  this  charge  could  not  have  been 
given  in  the  form  requested  without  placing 
undue  emphasis  on  that  defense. 

[3]  The  appellants  also  assign  as  error 
the  refusal  of  the  court  to  give  the  following 
si>eclal  charge:    "If  you  believe  that  plain- 


tiff put  bis  hand  under  the  knife  at  a  point 
between  the  places  where  the  timbers  passed 
through  the  same,  and  if  you  further  believe 
at  the  time  be  did  so,  if  he  did,  he  was  not 
engaged  in  his  work  of  taking  and  off-bear- 
ing, boards  from  said  machine,  then  you  will 
And  for  the  defendants."  Appellee  testified, 
as  before  stated,  that  he  was  Injured  while 
attempting  to  remove  some  slats  from  the 
machine  in  the  ordinary  performance  of  bis 
duty.  There  was  no  other  eyewitness  to  the 
accident,  but  one  or  two  witnesses  did  tes- 
tify that  they  saw  the  ends  of  his  fingers 
which  bad  been  cut  off  lying  about  the  mid- 
dle of  the  knife,  and  at  a  place  where  the 
appellee  was  not  ordinarily  called  upon  to 
put  his  hand  while  taking  off  the  slats.  This 
Is  the  only  evidence  tending  to  show  that 
appellee  was  not  engaged  In  his  work  at  the 
time  he  was  injured.  The  mere  fact  that  he 
got  bis  fingers  cut  Off  in  some  unexplained 
way  while  not  actually  engaged  in  the  work 
"of  taking  and  ofE-bearlng  boards"  from  the 
machine  Is  not  per  se  contributory  negligence. 
Whether  or  not  he  negligently  or  intention- 
ally put  his  band  under  the  knife  was  an 
issue  for  the  Jury.  That  issue  was  ignored 
in  this  charge,  and  the  court  did  not  err  in 
refusing  it 

[4]  The  eleventh  assignment  of  error  com- 
plains of  the  refusal  of  the  court  to  give 
the  following  special  charge:  "Even  if  you 
should  find  from  the  evidence  that  Tom 
Moore  was  not  warned  or  Instructed  as  to 
the  dangers,  if  any,  of  his  employment  at 
and  about  the  clipping  machine,  and  If  you 
should  further  find  from  the  evidence  that 
the  failure  to  warn  or  Instruct  him,  If  any, 
was  negligence,  still  under  the  law  you  would 
not  be  authorized  to  find  for  the  plaintiff  by 
reason  thereof  unless  it  should  further  ap- 
pear from  the  evidence  that  such  negligence, 
if  any,  was  the  proximate  cause  of  the  in- 
Jury;  and  in  this  connection  you  are  further 
instructed  that  it  would  not  be  the  proxi- 
mate cause  of  the  injury  if  it  appears  from 
the  evidence  that  the  said  Tom  Moore  was 
aware  of  such  danger.  If  any,  or  If  In  the 
exercise  of  ordinary  care  in  the  performance 
of  his  duties  he  was  bound  to  become  aware 
of  such  dangers,  if  any."  The  latter  portion 
of  this  charge  Justified  its  refusal.  It  must 
not  only  "appear"  from  the  evidence  that 
Tom  Moore  was  "aware"  of  the  danger,  but 
the  Jury  must  also  believe  from  the  evidence 
that  he  appreciated  the  extent  ot  the  danger 
and  understood  how  to  avoid  It,  or  bad  been 
properly  Instructed  on  those  subjects.  There 
was  no  error  in  refusing  the  charge. 

[5]  It  is  also  complained  that  the  court 
assumed  in  his  main  charge  that  the  appel- 
lee was  inexperienced.  The  evidence  shows 
without  contradiction  that  he  was;  that  he 
had  been  at  this  particular  employment  only 
about  one  hour  when  he  was  injured. 

'ibe  Judgment  of  the  district  court  is  af- 
firmed. 
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ST.  liOmS  SOUTHWESTERN  RT.  CO.  OP 
TEXAS  V.  PRUITT. 

(Conrt  of  Civil  Appeals  of  Texu.    Texarkana. 

April  21,  1913.    Rehearing  Denied 

May  1,  1913.) 

1.  Trial  (g  260*)— Requested  Inbtbuctionb 
—Effect  of  Main  Charge. 

In  an  action  for  injuries  to  a  servant,  a 
requested  instruction  that  plaintiff  could  be  com- 
pensated only  for  such  future  result  of  the  in- 
juries as  they  might  believe  would  reasonably 
result  therefrom,  and  not  for  consequences  of 
the  injury  whicn  might  possibly  result  there- 
from, is  covered  by  the  court's  charge  that  in 
assessing  damages  the  jury  ought  to  consider 
the  nature  and  extent  of  the  injury,  the  pain 
be  had  suffered  as  the  proximate  result  of  the  in- 
jury, and  any  impairment  of  his  ability  to  earn 
money  proximately  resulting,  and  in  that  way 
ascertain  what  amount  will  fairly  and  reason- 
ably compensate  him  for  the  injury. 

[EM.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  K  651-659;   Dec.  Dig.  S  260.»] 

2.  Tbial  (J  260*)— Requested  Inbtbuction*— 
Inclusion  in  Main  Chaboe. 

In  an  action  for  injuries  in  which  it  was 
shown  that  the  absence  of  the  patella  reflexes 
was  indicative  of  an  injury  to  the  spine,  a  re- 
quested instruction  that  if  the  jury  believe  that 
the  patella  reflexes  were  absent,  yet  also  believed 
same  were  absent  prior  to  the  time  when  he  was 
injured,  is  properly  refused  as  covered  in  the 
main  cnar^e,  that  the  jury  could  consider  only 
such  injuries  as  plainnfC  received  on  the  occa- 
sion of  the  collision. 

[BM.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {§  651-659 ;    Dec  Dig.  §  260.*] 

3.  Evidence  (§  477*)- Opinion  of  Witness. 

In  an  action  for  personal  injuries,  a  wit- 
ness may  properly  state  that  plaintiff  was  not 
able  to  go  to  his  meals. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  U  2237-2241 ;    Dec  Dig.  i  477.»] 

4.  Trial  (|  85*)- Evidence— OsjECTioNa 

An  objection  to  the  whole  of  testimony  ad- 
missible in  part  is  properly  overruled. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  S§  222,  223-225;  Dec  Dig.  {  85.»] 

6.   EVIBENCE   (8  127*)— EXCLAKATION  OF  PaIN 

BY  Person  Injured. 

An  exclamation  of  pain  made  by  one  in- 
jured on  pressure  being  applied  on  his  spine  by 
a  physician  examining  him  is  admissible  on  the 
question  of  his  injuries. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  |§  377-382;   Dec.  Dig.  g  127.*] 

6.  Damages  (S    132*)— Excessive  Damages— 

Injury  to  Spine. 

Where  the  evidence  showed  a  permanent  in- 
jury to  the  spine,  a  verdict  of  $8,000  will  not 
be  held  excessive. 

[EM.  Note. — E'or  other  cases,  see  Damages, 
Cent  Dig.  a  372-385,  396;   Dec  Dig.  S  132.*] 

Appeal  from  District  Court,  Smith  Coun- 
ty; R.  W.  Simpson,  Judge. 

Action  by  Marvin  Pruitt  against  the  St 
Louis  Southwestern  Hallway  Company  of 
Texas.  From  a  jud$;ment  for  plaintiff,  de- 
fendant appeals.     Affirmed. 

Marsh  &  Mcllwaine,  of  Tyler,  and  E.  B. 
Perkins  and  D.  Upthegrove,  both  of  Dallas, 
for  appellant  W.  II.  Clark  and  W.  T. 
Strange,  both  of  Dallas,  and  Lasseter  &  Mc- 
llwaine and  N.  A.  Gentry,  all  of  Tyler,  for 
;ippellee. 


WILLSON,  C.  J.  Appellee  while  In  the 
discharge  of  bis  duties  as  a  brakeman  on 
one  of  appellant's  trains  suffered  Injury  to 
his  person,  as  the  result  of  a  collision  be- 
tween that  train  and  another  one  of  appel- 
lant's trains,  due  to  negligence  on  its  part 
As  damages  he  thereby  became  entitled  to, 
he  recovered  the  Judgment  for  $8,000  from 
which  this  appeal  is  prosecuted. 

At  the  time  the  collision  occurred,  appellee 
was  sitting  in  the  cupola  of  the  caboose 
forming  a  part  of  the  train,  with  bis  back 
to  a  window  in  said  cupola.  The  force  of 
the  collision  was  great  enough  to  throw  blm 
against,  and  the  upper  part  of  his  body 
through,  the  window.  He  claimed,  and  there 
was  testimony  sufficient  to  support  a  find- 
ing in  accordance  with  his  claim,  that  as  a 
result  of  his  back  striking  the  sill  of  the 
window  he  suffered  serious  and  permanent 
injury  to  his  spine. 

[1]  The  court  instructed  the  jury,  If  they 
found  for  appellee,  in  assessing  his  damages 
to  take  into  consideration  the  nature,  char- 
acter, and  extent  of  the  injury  he  had  re- 
ceived, the  pain  he  had  suffered  as  the  di- 
rect and  proximate  result  of  such  injury, 
and  any  impairment  of  Ms  ability  to  labor 
and  earn  money,  directly  and  proximately 
resulting  to  him  from  such  injury,  and  in 
that  way  "ascertain  what  amount  of  cash 
money  will  fairly  and  reasonably  compensate 
him"  for  the  Injury.  It  appearing  from  the 
testimony  that  on  former  occasions,  as  the 
result  of  other  accidents,  appellee  had  suf- 
fered injuries  to  bis  person,  the  court  fur- 
ther instructed  the  Jury  not  to  consider  In 
assessing  bis  damages  the  effect  on  him  of 
such  other  injuries.  Having  so  Instructed 
the  Jury,  the  court  refused  appellant's  re- 
quest to  further  instruct  them  that  if  they 
found  for  appellee  they  could  only  award  him 
"compensation  for  such  future  results  of  the 
Injuries"  as  they  might  believe  would  "rea- 
sonably and  probably  result  therefrom,"  and 
could  not  award  him  compensation  for  conse- 
quences of  the  injuries  which  they  believ- 
ed might  "possibly  result  therefrom."  We 
think  the  Instruction  given  by  the  cburt  suf- 
ficiently guarded  appellant's  rights,  and 
therefore  that  he  did  not  err  in  refusing  to 
further  instruct  the  Jury  as  requested.  If 
the  Jury  observed  the  Instruction  given  them, 
and  It  should  be  assumed  they  did,  in  as- 
sessing the  damages  they  awarded  appellee 
for  results  in  the  future  of  the  injury  he 
suffered  in  the  collision,  they  considered  only 
his  impaired  ability  to  labor  and  earn  money 
directly  and  proximately  resulting  from  that 
injury,  and  awarded  him  on  account  there- 
of only  the  amount  necessary  to  "fairly  and 
reasonably"  compensate  him  therefor.  If 
they  considered  only  that,  appellant  has  no 
right  to  complain. 

[2]  It  appeared  from  the  testimony  that 
the  absence  of  the  patella  refiexes  from  a 
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person's  legs  was  regarded  by  expert  wit- 
nesses as  Indicative  of  a  spinal  Injury.  There 
was  testimony  that  after  appellee  suffered 
the  Injury  in  the  collision  the  patella  reflexes 
were  absent  from  his  legs,  and  there  was 
testimony  tending  to  show  the  contrary. 
There  also  was  testimony  that  the  absence 
of  the  patella  reflexes  is  not  always  due 
to  an  injury,  but  sometimes  is  congenital. 
With  reference  to  this  phase  of  the  case, 
uppeUant  asked  the  court  to  charge  the  Jury 
if  they  believed  the  patella  reflexes  were  ab- 
sent, yet  also  believed  same  "were  absent 
from  his  (appellee's)  legs  prior  to  the  time 
when  he  was  injured,"  not  to  consider  the 
absence  thereof  for  any  purpose.  If  the 
jury  believed  the  reflexes  were  absent  before 
appellee  was  injured  in  the  collision,  they 
could  not  have  considered  the  absence  there- 
of for  any  purpose  without  ignoring  the  in- 
struction the  court  gave  them,  for  in  bis 
main  charge  the  court  authorized  them  to 
consider  only  such  injuries  as  appellee  re- 
ceived on  the  occasion  of  the  collision.  We 
think  it  should  be  assumed  that  the  Jury  ob- 
served the  instruction  given  them,  and  that 
appellant's  rights  were  not  prejudiced  by 
the  refusal  of  the  court  to  further  instruct 
them  as  requested. 

[3,4]  A  few  weeks  after  he  was  injured 
appellee  went  to  the  home  of  one  of  his  sis- 
ters, where  he  remained  60  or  70  days.  Dur- 
ing tills  time  another  one  of  his  sisters,  who 
resided  with  the  other  one,  assisted  in  car- 
ing for  litm,  frequently  rubbing  his  back  to 
relieve  him  of  pain  be  suffered  therein.  Tills 
sister,  over  appellant's  objection  thereto  on 
the  ground  that  it  was  her  opinion  about  a 
matter  she  bad  not  qualified  to  give  an  opin- 
ion about,  was  permitted  to  testify  that  ai>- 
pellee  "was  not  able  to  go  to  his  meals," 
and  that  she  carried  Ills  meals  to  Itim.  We 
think  the  whole  of  the  testimony  objected  to 
was  admissible  (Railway  C!o.  v.  Brown,  30 
Tex.  av.  App.  57,  69  S.  W.  1012;  Railway 
Ck).  V.  lH)ng,  26  Tex.  Civ.  App.  601,  65  S.  W. 
883;  Railway  Co.  v.  Hyatt,  12  Tex.  Civ. 
App.  435,  34  S.  W.  677);  but,  if  it  was  not, 
clearly  the  statement  of  the  witness  that  she 
carried  appellee's  meals  to  him  was  not  sub- 
ject to  the  objection  urged  to  it  When  the 
objection,  as  in  this  instance,  is  to  the  whole 
of  testimony  admissible  in  part,-  it  is  not 
error  to  overrule  it  Railway  Co.  v.  Wil- 
liams, 37  Tex.  Civ.  App.  198,  83  S.  W.  248. 
For  Uke  reasons  we  think  it  was  not  error 
to  overrule  the  objection  made  to  testimony 
of  the  same  witness  set  out  in  the  statement 
under  the  sixth  assignment,  to  the  testimony 
of  appellee's  mother  set  out  in  the  state- 
ments under  the  seventh  and  eighth  assign- 
ments, and  to  the  testimony  of  the  witness 
Tucker  set  out  in  the  statement  under  the 
ninth  assignment 

[(]  At  the  request  of  one  of  appellee's  at- 
torneys, I*  E.  Smith,  a  physician,  made  an 


examination  of  appellee,  and  with  reference 
thereto  testified:  "I  found  some  subjective 
symptoms  of  injury,  of  spinal  injury.  He 
claimed  pain  there;  that  is  all."  Appellant's 
motion  to  exclude  said  testimony,  on  the 
ground  that  it  was  "hearsay  and  no  part  or 
parcel  of  the  res  gesta;,"  was  overruled.  It 
is  contended  this  was  error  because  It  ap- 
peared that  the  examination  was  made  by 
Dr.  Smith  for  the  sole  purpose  of  acquiring 
Information  to  enable  him  to  testify  as  %a 
expert  witness.  From  other  portions  of  the 
testimony  of  the  witness  it  appeared  that  in 
his  examination  of  appellee  the  witness 
"made  pressure  on  the  plaintiff's  (appellee's) 
spine."  It  ddes  not  appear  from  the  record 
that  the  claim  made  by  appellee  was  not 
the  "instinctive  or  spontaneous  betrayal  of 
pain"  due  to  the  pressure  by  the  physidau 
on  his  spine.  If  it  was,  then  the  testimony 
was  admissible,  and  the  court  did  not  err 
in  overruling  the  motion  to  exclude  it  Rail- 
way Co.  v.  Johnson,  96  Tex.  411,  67  8.  W. 
768. 

[6]  Appellant  earnestly  insists  tliat  the 
verdict  and  Judgment  are  excessive.  Th#e 
was  testimony  in  the  record  sufficient  to  sup- 
port a  finding  that  appellee  suffered  serious 
and  permanent  injury  to  Ills  spine.  If  be 
suffered  that  kind  of  an  injury,  and  the  jury 
must  have  found  lie  did,  it  cannot  be  said 
that  the  amount  alone  of  the  verdict,  and 
there  is  nothing  else  in  the  record  suggest- 
ing it,  when  considered  with  reference  to  the 
injury,  indicates  they  were  influenced  in  fix- 
ing it  by  matters  they  should  not  have  con- 
sidered. Therefore  we  do  not  tUnk  it  can 
be  said  that  the  verdict  represented  any- 
thing else  than  the  unbiased  Judgment  of 
the  Jury  as  to  the  sum  necessary  to  compen- 
sate appellee  for  the  injury  he  suffered.  If 
it  represented  only  that,  it  was  what  the 
law  contemplated  it  should  be,  and  we  do 
not  think  we  should  reverse  the  judgment 
based  on  it 

The  judgment  is  affirmed. 


JOHNSON  et  al.  v.  GARY. 

(CJourt  of  Civil  Appeals  of  Texas.    Texarkana. 

May  8,  1913.) 

1.  JUDQKENT    a    256*)— CONFOBHITT    TO    VEB- 
DICT. 

The  judgment  must  follow  the  verdict 
[Ed.   Note. — For   other  cases,   see   Judgment, 
Cent  Dig.  fl  44C-454;    Dec.  Dig.  i  256.»] 

2.  Jttdohert  (§  256*)— Vekdict. 

The  verdict  fixing  the  boandary  in  tres- 
pass to  try  title  should  definitely  locate  the 
boundary  line,  and  a  verdict  ■which  merely  re- 
cited that  the  jury  "find  a  verdict  for  plaintiff" 
was  InsufBcient  to  support  a  judgment  for  plain- 
tiff definitely  describing  the  boundaries  as  de- 
scribed in  the  petition. 

[Ed.    Note.— For  other  cases,   see  Judgment, 
Cent  Dig.  §§  446-454 ;   Dec.  Dig.  {  250.*] 

Appeal  from  District  Court,  Panola  Coun- 
ty; W.  C.  Buford,  Judge. 
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Suit  by  Jim  Gary  against  F.  O.  Johnson 
and  others.  From  a  Judgment  for  plaintiff, 
defendants  appeaL    Reversed  and  remanded. 

Brooke  &  Woolworth,  of  Carthage,  and 
Stephen  Chamness,  of  Timpson,  for  appel- 
lants. H.  N.  Nelson  and  W.  R.  Anderson, 
both  of  Carthage,  for  appellee. 

LBVT,  J.  The  suit  is  in  the  form  of  tres- 
pass to  try  title,  but  its  real  purpose  was 
to  fix  and  determine,  and  the  right  of  the 
whole  case  depends  on,  the  boundary  lines 
between  the  Jonathan  Thorp  survey  of  282 
acres  and  the  Jesse  Smith  survey  of  312 
acres  of  land^  Appellee  owns  the  Thorp 
survey,  and  the  appellants  are  the  owners 
of  the  Smith  survey,  a  Junior  location.  The 
Jury  returned  the  following  verdict:  "We, 
the  Jury,  find  the  verdict  for  plaintiff." 
Judgment  was  entered  for  the  plaintiff  for 
the  title  and  possession  of  the  land  sued  for, 
describing  it  exactly  as  it  Is  described  in  the 
petition,  being:  "Commencing  at  the  N.  W. 
corner  of  the  above  survey  (Thorp);  thence 
S.  46°  E.  1,874  vrs.,  or  to  the  S.  W.  cor.  of 
said  Thorp  survey;  thence  N.  45°  B.  300 
vrs.;  thence  N.  45°  W.  1,874  vrs.  to  the 
north  line  of  the  said  survey ;  thence  S.  45° 
W.  300  vrs.  to  the  beginning."  The  Judg- 
ment also  directs  writ  of  irassession. 

[1, 2]  The  second  assignment  la  to  the 
point  that  the  Judgment  and  verdict  do  not 
determine  the  locality  of  the  boundary  line 
between  the  two  surveys.  The  case  of  Reed 
V.  Cavltt,  1  Tex.  Civ.  App.  154,  20  S.  W.  837, 
is  precisely  in  point  and  governs  the  appeal. 
See,  also,  Merreli  v.  Kenney,  45  S.  W.  423; 
McCurdy  v.  Bullock,  2  Tex.  Civ.  App.  223, 
20  S.  W.  1110.  It  Is  the  rule  that  the 
Judgment  must  follow  the  verdict,  and  the 
verdict  fixing  the  boundary  should  definitely 
locate  the  line.  We  express  no  opinion  on 
the  facts  of  the  case. 

We  feel  constrained  to  reverse  the  Judg- 
ment and  remand  the  cause  upon  the 
grounds  of  the  second  assignment 


FT.  WORTH  &  D.  C.  RT.  CO.  T. 
CARUTHER8. 

(Court  of  Civil  Appeals  of  Texas.     Amarillo. 

Dec.  31,  1912.    Rehearing  Denied 

May  24, 1913.) 

1.  Cabbtebs  (i  222*)— Cabbiebs  of  Live  Stock 
— Action  fob  Damages. 

Until  delivery  to  the  consignee,  there  is  a 
right  of  action  in  the  owner  of  cattle,  the  con- 
signor, or  one  having  an  interest  in  them  to  sue 
for  injuries  received  by  them  ia  shipment 
tbrongh  the  carrier's  negligence. 

[Ed.    Note.— For    other    cases,    see    Carrien, 
Cent  Dig.  S  952;   Dec.  Dig.  i  222.*J 

2.  Cabbiebs  (|  73*)— Cabriage  of  Live  Stock 
— Shipper's  Rigut  to  Divebt. 

The  consignor  of  live  stock  has  the  right 
to  have  the  destination  of  hi^  consignment  di- 


verted   while   in    transit   at   any   intermediate 
point  through  which  it  passes. 

[Ed.    Note. — For    other    cases,    see    Carrien, 
Cent  Dig.  g|  24«,  240 ;  Dec.  Dig.  {  73.*] 

3.  Cabbiebs  (§  76*)— Delivert  to  Cabbieb— 
Pbesumption  of  Title  in  Consiqneb. 

The  fact  that  goods  were  delivered  to  a 
carrier  for  delivery  to  a  named  consignee  at 
best  raises  only  a  presumption  of  title  in  the 
consignee,  subject  to  rebuttal  by  proof  and  no- 
tice of  actual  ownership  by  another. 

[Ed.    Note. — For    other    cases,    see   Carriers, 
Cent  Dig.  H  256-271,  363 ;   Dec.  Dig.  i  76.*] 

4.  Cabbiebs  (§  230*)  —  Gabbiaob  of  lavs 
Stock— Action  jtob  Damaqes— Affibmativx 
inbtbdctions. 

In  an  action  for  damages  to  a  shipment  of 
cattle  by  carrying  them  beyond  a  certain  point 
over  the  owner's  protest,  and  after  notice  of  his 
orders  to  hold  them  there,  where  it  appeared 
that  the  carrier  had  notice  tliat  plaintiff  was 
the  owner  and  that  his  agent  accompanying  the 
shipment  did  not  claim  to  be  acting  for  the  con- 
signee, and  showed  that  it  was  acting  at  the  re- 
quest of  the  agent,  an  affirmative  charge  for 
defendant  was  properly  refused. 

[Ed.    Note. — For    other    cases,    see    Carriers, 
Cent  Dig.  {{  961,  962;  Dec.  IMg.  |  230.*] 

6.  Cabbiebs  (|  230*)  —  Carbiaob  of  Live 
Stock  —  Action  fob  Damages  —  Instbdo- 

TIONa 

In  an  action  for  damages  to  shipment  of 
live  stock  by  carrying  them  beyond  a  certain 
point  over  the  protest  of  the  owner,  and  after 
notice  of  his  directions  to  bold  them  there,  where 
defendant  alleged  a  new  contract  of  shipment 
made  with  the  owner's  agent  accompanying  the 
cattle,  a  charge  that  the  prima  facie  title  was 
in  the  consignee  and  that  plaintiff  could  not 
recover  unless  authority  for  the  shipment  was 
given  by  the  consignee  was  properly  refused. 

[Ed.    Note.— For    other   cases,    see    Carriers, 
Cent  Dig.  §|  961,  962 ;    Dec  Dig.  i  230.*] 

6.  Cabbiebs  (|  230*)  —  Cabbtaoe  of  Live 
Stock— Action  fob  Damages— Liabilitt. 

In  an  action  against  appellant,  another 
railroad^  and  a  stock  yards  company  for  wrong- 
fully shipping  plaintiff's  cattle  beyond  a  certain 
point  over  his  protest,  where  it  appeared  that 
the  other  railroad  terminated  at  that  point 
where  they  were  taken  by  appellant,  and  that 
it  had  nothing  to  do  with  forwarding  the  cattle, 
a  verdict  for  such  other  railroad  was  properly 
instructed. 

[EM.    Note. — For    other    cases,    see    Carrien, 
Cent  Dig.  {§  961,  962 ;   Dec.  Dig.  $  230.*] 

7.  Cabbiebs  (f  230*)  —  Cabbiaoe  of  t<ivB 
Stock— Action  fob  Damages— Liabilitt  of 
Stock  Yabd  Company.   ■ 

In  an  action  against  appellant  railroad  com- 
pany, another  railroad,  and  a  stock  yard  com- 
pany for  wrongfully  shipping  plaintiff's  cattle 
beyond  a  certain  point  without  his  consent  and 
over  his  protest,  where  it  appeared  that  the 
other  railroad,  whose  line  terminated  at  that 
point,  unloaded  them  into  the  pens  of  the  stodt 
yard  company,  which  was  the  common  agent  of 
the  roads,  and  that  its  manager  notified  appel- 
lant that  the  shipment  was  not  to  be  sent  for^ 
ward  until  the  owner  could  be  heard  from,  and 
protested  against  the  shipment  a  verdict  for 
the  stock  yard  company  was  properly  directed. 

[Ed.    Note.— For   other    cases,    see   Carriers, 
Cent  Dig.  {{  961,  962;   Dec.  Dig.  g  230.*] 

8.  Principal  and  Agent  (J  124*)— Authob- 
ITT  of  Agent — Question  fob  Jubt. 

In  an  action  against  defendant  railroad 
company  for  wrongfully  shipping  the  plaintiff's 
cattle  beyond  a  certain  point  without  his  con- 
sent and  over  his  protest  where  defendant  al- 
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leged  a  written  contract  with  plaintilTB  asent 
accompanying  the  shipment,  hM,  on  the  evi- 
dence, that  the  question  whether  ue  agent  was 
authorized  to  consent  to  such  shipment  forward 
waa  for  the  jnry. 

lEi.  Note. — For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  {  724;  Dec.  Dig.  J  m.*] 

9.  Pbincifai.  and  Agent  (|  148*)  —  Ukau- 
THoRiziD  Acts  —  Knowledos  bt  Thibd 
Pebbon. 

Where  the  agent  of  the  owner  of  cattle  ac- 
companying a  shipment .  consented  to  their  car- 
riage beyond  a  certain  point,  contrary  to  his  in- 
Btnictions  from  the  owner,  and  the  defendant 
railroad  knew  he  was  not  authorized  to  ship 
forward,  or  that  he  had  instructions  forbidding 
his  doing  so,  it  became  a  party  to  the  wrong  and 
conid  not  justify  itself  in  an  action  for  damages 
on  the  ground  that  it  procured  the  consent  of 
the  shipper  in  charge. 

rE!d.  Note. — For  other  cases,  see  Principal  and 
A^nt,   Cent   Dig.   Sf   634-552;    Dec.   Dig.   i 

10.  PBINCIPAI,  and   AQBNT   (i  101*)— AUTHOB- 

nr  OF  Consionob's  Agent. 

The  owner's  agent  empowered  to  malce  de- 
livery to  the  carrier,  is  presumed  to  have  the 
power  necessary  to  execute  the  consignment 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent  Cent  Dig.  {(  255,  256,  330,  346;  Dec. 
Dig.  I  101.»] 

11.  Tbial  (I  260*)  —  Requested  C^aboes  — 
CBaboes  OivBir. 

Requested  charges,  sufficiently  covered  by 
charges  given,  were  properly  refused. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
IMg.  U  661-«58;  Dec.  Dig.  {260;*  Carriers, 
Cent  Dig.  {  1407.] 

12.  Tbial  ({  251*)— IiraTBucnoNS— CoNFOBK- 
iTT  TO  Issues. 

In  an  owner's  action  for  damages  to  a  ship- 
ment of  cattle  beyond  a  certain  point  over  bis 
protest  and  against  his  instructions,  submitted 
on  the  question  of  his  agent's  authority  to  for- 
ward the  cattle,  and  defendant's  notice  as  to 
such  authority,  a  requested  charge  on  the  ques- 
tion whether  the  agent's  contract  was  obtained 
by  duress  waa  properly  refused  as  immaterial. 

[BM.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {$  587-595;   Dec.  Dig.  f  251.*] 

13.  PBINCIPAI,  AND  Agent  (li  14.  178*)— Ex- 
istence OF  Aqenct— Notice  to  Agent. 

Where  a  carrier  of  live  stock  employed  a 
stock  yard  company  to  hold  cattle  In  pens  at 
a  certain  point  while  waiting  shipment  such 
company  was  Its  agent,  and  notice  to  it  of  the 
owner's  order  to  hold  a  shipment  was  notice  to 
the  carrier. 

[EM.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  ||  26-83,  680-684;  Dec  Dig. 
Si  14,  178.*] 

14.  Appeai.  and  Ebrob  ({  1066*)— Habuuess 

Ebbob— Inbtbuctions. 

In  an  action  against  a  carrier  for  damage 
to  live  stock  from  a  wrongful  shipment  beyond  a 
certain  point  without  the  owner's  consent  and 
over  his  protest,  where  the  question  of  liability 
turned  upon  the  question  of  authority  on  the 
part  of  the  nlalntifTs  agent  accompanying  the 
shipment  BOd  knowledge  of  the  defendant  as  to 
the  owner's  instructions  to  hold  the  shipment 
which  issne  was  presented  by  appropriate  in- 
structions, an  instruction  submitting  the  de- 
fendant's demand  against  the  agent  for  imme- 
diate payment  of  all  expenses  and  the  issue  of 
duress  was  harmless. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  (4220;  Dec.  Dig.  |  1066;* 
Trial,  Cent  Dig.  S  538.] 


15.  Appeai.  and  Ebbob  ({  1064*)— Habklesb 
Ebbob— Inbtbuctions. 

EJrror  in  a  charge  not  reasonably  calculated 
to  injure  the  complaining  party  will  be  held 
harmless. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {§  4219,  4221-4224;  Dec. 
Dig.  i  1064.*] 

16.  Cabbiebs  (I  230*)  —  Cabriaoe  of  Live 
Stock- Action  fob  Damages— Issues— Con- 
dition OF  CATTtE. 

In  an  action  against  a  carrier  for  damages 
to  a  shipment  of  live  stock  by  carrying  it  be- 
yond a  certain  point  without  the  owner's  con- 
sent, evidence  held  sufficient  as  to  the  condition 
of  the  cattle  upon  their  arrival  at  their  final 
destination  to  authorize  the  jury  to  consider 
their  market  value  in  the  condition  in  which 
they  arrived. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  §{  961,  062;   Dec.  Dig.  i  230.*] 

Appeal  from  District  Court,  Potter  Coun- 
ty;  J.  N.  Browning,  Judge. 

Action  by  Eugene  Canitbers  against  the 
Ft  Worth  &  Denver  dty  Railway  Company 
and  others,  in  which  the  Ft  Worth  &  Denver 
City  Railway  Company  prayed  Judgment 
over  against  Its  codefendants  In  case  a  Judg- 
ment was  rendered  against  it  Judgment  for 
plainlltF  against  the  Ft  Worth  &  Denver 
City  Railway  Company,  and  it  appeals.  Af- 
firmed. 

Turner  &  Wharton,  of  Amarlllo,  and 
Thompson  8c  Barwlse,  of  Ft  Worth,  for  ap- 
pellant W.  Boyce,  of  Amarlllo,  and  Goree 
&  Turner,  of  Ft  Worth,  for  appellee. 

HUFF,  O.  X  The  appellee  Eugene  Ca- 
ruthers  brought  suit  in  the  district  court  of 
Potter  county  against  the  Ft  Worth  &  Den- 
ver City  Railway  Company,  and  against  the 
appellees  the  Pecos  ft  Northwestern  Texas 
Railway  Company  and  the  Western  Stock 
Yards  Company.  The  shipment  In  question 
was  426  head  of  steers  from  Magdalena,  N. 
M.,  to  Ft  Worth,  Tex.  The  cattle  were  first 
delivered  to  the  Atchison,  Topeka  ft  Santa 
F<?  Railway  Company,  a  common  carrier,  and 
in  connection  vfitb.  the  Eastern  Railway  Com- 
pany of  New  .Mexico  was  operating  a  line 
of  road  from  Magdalena,  N.  M.,  to  Texlco,  at 
which  point  said  line  of  road  connected  with 
the  Pecos  ft  Northwestern  Texas  Railway 
Company.  The  cattle  were  transported  to 
Texlco  and  delivered  to  the  Pecos  &  North- 
western Texas  Railway  at  that  point  for 
further  transportation.  Said  last-named  com- 
pany accepted  and  transported  the  cattle 
to  Amarillo,  Tex.,  on  the  30th  day  of  Sep- 
tember, 1908,  where  they  were  unloaded  into 
the  pens  of  the  Western  Stock  Yards  Com- 
pany by  said  last-named  carrier.  It  is  al- 
leged, at  the  time  of  the  arrival  of  the  cat- 
tle at  Amarlllo,  plaintiff  notified  each  of  the 
carriers,  Pecos  &  Northwestern  Texas  Rail- 
way Company,  Ft  Worth  &  Denver  Cltj' 
Railway  Company,  and  also  the  Western 
Stock  Yards  Company,  not  to  proceed  fur- 
ther vrith  the  shipment  of  the  cattle  out  of 
Amarillo  until  further  Instructed  by  appel- 
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lee  Canithers.  Notwithstanding  these  In- 
structions, and  over  the  protest  of  plaintiff 
(appellee),  ou  or  about  the  1st  day  of  Octo- 
ber, 1908,  and  from  said  point,  the  Ft  Worth 
&  Denver  City  Railway  Company  transported 
the  cattle  to  Ft.  Worth,  Tex.  That  Caruth- 
ers  had  ascertained  there  was  no  market  at 
Ft  Worth  at  that  time  for  that  class  of  cat- 
tle prior  to  their  arrival  at  AmariUo,  and 
that  the  notification  was  given  in  order  that 
he  might  either  terminate  the  shipment  at 
Amarillo  and  dispose  of  said  cattle  at  that 
place  or  that  he  might  ship  said  cattle  direct 
from  Amarillo  to  Kansas  C!ity,  Mo.  Over 
his  protest  the  cattle  were  shipped  to  Ft 
Worth,  where  there  was  no  market,  and  it 
became  necessary  to  reship  them  to  Kansas 
City  from  that  point,  and  he  alleges  conse- 
quent damages  resultant  on  acconnt  of  the 
long  voyage,  depreciation  in  flesh,  extra 
feed  charges,  and-  extra  freight  and  depreda- 
tion in  the  market  value. 

The  appellant,  the  Ft  Worth  &  Denver 
City  Railway  Company,  answered  by  general 
and  special  exceptions,  general  denial,  and 
that  it  had  no  notice  the  cattle  were  not  to 
be  shipped  to  Ft  Worth;  that  the  shipper 
in  charge  of  the  cattle  agreed  and  consented 
to  and  directed  that  the  cattle  be  transported 
to  Ft  Worth;  that  the  shipper  executed  a 
written  contract  for  the  transportation  of 
the  cattle  from  Amarillo  to  Vt  Worth ;  and 
that  if  the  cattle  were  taken  from  Amarillo 
to  Ft  Worth  over  plalntitTs  protest,  It  was 
caused  by  its  codefendants,  and  prayed  for 
judgment  over  against  its  codefendants  In 
case  a  Judgment  was  rendered  against  it 

The  appellees  the  Western  Stock  Yards 
and  Pecos  &  Northwestern  Texas  Railway 
Company  answered  separately  by  general 
denial  and  by  special  pleas  not  necessary 
to  be  set  out  at  this  time  or  place.  The  ap- 
pellee Caruthers  replied  that,  if  the  con- 
tract of  shipment  was  entered  into  from 
Amarillo  to  Ft  Worth  over  appellant's  line 
of  road,  it  was  procured  by  duress  and  with- 
out consideration,  and,  if  the  shipper  signed 
the  same,  he  did  so  without  authority  from 
Caruthers,  of  which  appellant  had  full  knowl- 
edge. 

Trial  was  had  before  a  Jury  and  resulted 
In  a  verdict  for  the  appellee  Caruthers 
against  the  appellant  Ft.  Worth  &  Denver 
City  Railway  Company,  for  $1,631.45,  on 
which  Judgment  was  rendered.  The  trial 
court  instructed  a  verdict  for  the  appellees 
the  Western  Stock  Yards  Company  and  the 
Pecos  &  Northwestern  Texas  Railway  Com- 
pany of  Texas.  It  is  not  believed  to  be  neces- 
sary to  further  state  the  pleadings  or  facts 
at  this  time,  but,  upon  consideration  of  the 
several  assignments,  such  of  the  pleadings  or 
facts  believed  to  be  necessary  to  an  under- 
standing win  be  set  out 

[1-4]  The  first  assignment  of  error  presents 
the  action  of  the  court  in  the  refusal  to  give 
charge  No.  1  as  error.  The  charge  is  to  the 
effect  that  the  Jury  should  return  a  verdict 


for  the  appellant,  the  Ft  Worth  &  Denver 
<3Ity  Railway  CJompany.  The  error  assigned 
or  complained  of  is  based  on  the  proposition 
that  Caruthers,  the  consignor,  billed  and 
shipped  the  cattle  from  Magdalena,  N.  M., 
to  Evans-Montague  Commission  Ctompany, 
consignees,  at  Ft  Worth;  and,  there  being 
no  evidence  that  the  consignee  authorized  or 
directed  appellant  to  stop  the  cattle  at  Ama- 
rillo, it  was  appellant's  duty  to  transport 
them  to  Ft  Worth  to  the  consignee;  that  the 
title  was  prima  fade  in  the  consignee.  Ca- 
ruthers alleged  he  was  the  owner  of  the 
same.  The  issue  presented  by  appellant  ia 
to  the  effect  that  it  bad  no  notice  that  the 
cattle  were  not  to  be  shipped  to  Ft  Worth, 
and  that  appellee  Caruthers'  duly  authorized 
agent  in  charge  of  the  cattle,  acting  for 
Caruthers,  agreed  and  consented  to  and  di- 
rected appellant  to  take  and  transport  said 
cattle  to  Ft  Worth,  the  place  to  which  they 
were  originally  billed,  and  acting  under 
Caruthers'  Instructions,  through  his  agent, 
they  so  shipped  the  cattle. 

J.  T.  Bolton,  sui)erlntendent  of  the  Western 
Stock  Yards,  testified  that,  under  some  ar- 
rangement between  the  Western  Stock  Yards 
Company  and  the  railroad  company  in  thia 
case,  he  acted  for  them  in  as  far  as  oversee- 
ing the  loading  and  unloading  of  the  cattle. 
"I  first  saw  the  shipper  in  charge  of  the  cat- 
tle while  the  train  was  unloading.  He  said 
Mr.  Caruthers  told  him  to  hold  the  cattle  un- 
til Mr.  Caruthers  arrived  here  the  next  morn- 
ing. I  communicated  this  to  the  Denver  people 
next  morning  before  the  cattle  were  loaded. 
•  •  *  The  Denver  came  down  the  first 
time,  as  I  remember,  about  5  o'clock  in  the 
morning  to  load  these  cattle,  but  did  not 
get  them.  I  told  them  to  send  the  engine 
back  and  not  load  the  cattle.  They  came 
back  again  about  8  o'clock.  I  had  another 
conversation  with  Mr.  Dobson  at  the  freight 
depot  and  again  told  him  what  instructions 
I  had  about  holding  the  cattle.  I  was  trying 
to  see  that  the  instructions  of  the  shipper 
and  owner  were  carried  out  for  them  to  be 
stopped  here,  but  they  went  ahead  and  load- 
ed the  cattle.  The  cattle  were  shipped  out 
because  the  shipper,  after  they  explained  to 
him  about  the  necessity  of  paying  freight 
etc.,  here  said  he  was  not  prepared  to  pay 
the  freight  and  let  them  go  on.  He  con- 
sented for  them  to  be  shipped  on  down  to 
Ft.  Worth,  and  they  were  then  shipped  out 
but  that  was  after  I  had  exercised  all  control 
and  power  X  had  to  prevent  them  moving  the 
cattle  and  after  the  shipper  had  done  all 
he  could  to  stop  them."  The  testimony  shows 
that  Caruthers  had  permission  from  the  con- 
signee to  stop  the  cattle  at  Amarillo.  It  in- 
dicates that  the  employes  of  appellant  pur- 
ported to  be  acting  on  the  authority  which 
they  claim  that  Davis,  the  shipper,  gave  them 
to  take  the  cattle  to  Ft  Worth,  and  some  of 
them  state,  if  the  shipper  had  notified  them  he 
was  looking  for  a  message  from  his  employer 
that  he  wanted  the  cattle  held,  there  would 
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liave  been  no  necessity  of  demanding  freight 
to  be  paid  them.  The  testimony  further 
shows  Davis  was  the  employe  of  appellee 
Oarnthers.  There  Is  nothing  In  the  record 
to  show  tliat  the  appellant  shipped  the  cat- 
tle to  Ft  Worth,  because  there  was  no  no- 
tice from  the  consignee  to  leave  them  at 
Amarlllo.  The  cattle  were  first  billed  from 
Magdalena  to  Ft  Worth. 

It  Is  well  established  in  this  state,  that  the 
owner  of  cattle  or  one  having  an  Interest  in 
them  may  sue  for  injury  received  by  them  in 
shipment  through  the  negligence  of  the  car- 
rier. Railway  Co.  v.  Smith,  84  Tex.  348, 
19  S.  W.  509 ;  Railway  Co.  v.  Scott,  4  Tex. 
Civ.  App.  76,  26  8.  W.  239;  Railway  Co.  v. 
Bamett,  26  S.  W.  782.  Until  the  delivery 
is  made  to  the  consignee,  they  are  at  the 
risk  of  the  consignor,  and  the  right  to  re- 
cover for  injury  is  in  the  consignor.  Rail- 
way Co.  V.  Scott  supra.  The  owner  has  the 
right  to  have  the  destination  of  Iiis  consign- 
ment diverted  while  in  transit  at  any  inter- 
mediate point  through  which  it  passes.  Ryan 
▼.  RaUway  Co.,  90  Minn.  12,  95  N.  W.  758; 
Hutchinson  on  Carriers,  {  660;  Am.  &  Bng. 
Elnc.  of  Law,  vol.  5,  p.  214;  Railway  Co.  v. 
Day,  20  111.  375,  71  Am.  Dec.  27a  The  fact 
that  the  cattle  were  delivered  to  the  carrier 
consigned  to  the  Evans-Montague  Commission 
Company  at  best  was  only  a  presumption  of 
title  in  the  consignee,  which  was  subject  to 
rebuttal  by  proof  and  notice.  In  this  case 
tbe  evidence  Is  undisputed  that  the  cattle 
were  owned  by  Caruthers.  Appellant  bad  no- 
tice that  be  was  such  owner  and  at  no  time 
claimed  to  be  acting  for  the  consignee  in 
shipping  tbe  cattle,  but  it  alleges  and  proves 
that  it  was  acting  at  tbe  request  of  Caruth- 
ers' agent  in  charge  of  tbe  cattle.  Cyc.  vol. 
6,  433-436;  RaUway  Co.  v.  Laws,  125  S.  W. 
973.  Before  tbe  cattle  had  in  fact  been  de- 
livered to  appellant,  unless  placing  them  In 
the  Western  Stock  Tards  pens  was  a  delivery 
to  appellant,  it  was  demanding  tbe  cattle 
over  the  stock  yards  manager's  protest  snd 
against  bis  wishes  and  that  of  tbe  shipper, ' 
If  their  testimony  is  to  be  believed.  We 
think  the  court  correctly  refused  the  cbarga 

[(]  Appellant's  second  assignment  com- 
plains at  the  refusal  of  tbe  court,  to  give 
special  instruction  No.  8,  which  is  to  the  ef- 
fect that  tbe  prima  facie  title  was  in  tbe 
consignee,  and  appellee  Caruthers  could  not 
recover  unless  authority  was  given  by  the 
consignee.  This  charge  substantially  instructs 
a  verdict  against  Caruthers.  Under  the  is- 
sues in  this  case  and  tbe  testimony,  we  think 
the  court  properly  refused  the  charge.  As 
seen,  the  testimony  is  nncontroverted  tliat 
the  cattle  belonged  to  Caruthers  and  that 
tbe  shipper  was  his  agent  and  employ^  to  ac- 
company the  cattle.  Appellant  alleged  that  it 
made  a  new  contract  of  shipment  from  Ama- 
riUo  to  Ft  Worth  over  Its  line  of  road,  with 
Davis  as  agent  for  Caruthers.  It  Is  also 
shown  by  appellant's  testimony  tbati  tbe 
shipper,  Davis,  was  acting  for  Caruthers,  and 
157  S.W.— 16 


consented  to  ship  the  cattle  to  Ft  Worth. 
Issue  was  Joined  on  this  question.  What 
has  been  said  under  tbe  first  vsslfnment  will 
apply  to  this  assignment 

[6,  7]  By  the  third  assignment  tAe  appel- 
lant complains  at  the  action  of  the  court  in 
instructing  a  verdict  for  tbe  Western  Stock 
Yards  Company  and  for  the  Pecos  &  North- 
western Texas  Railway  Company,  and  by  the 
fourth  assignment  complains  at  the  action 
of  tbe  court  in  refusing  si>eclal  charge  No 
13,  to  the  effect  that  if  the  cattle  were  trans- 
ported from  Amarillo  to  Ft  Worth  without 
the  consent  of  plaintiff's  shipper,  and  that 
If  the  Western  Stock  Yards  Company  or  the 
Pecos  ft  Northwestern  Texas  Railway  Com- 
pany helped  to  and  were  concerned  directly 
or  proximately  In  taking,  or  causing  said 
cattle  to  be  taken,  by  reason  of  which  plain- 
tiff sustained  damage,  then  this  defendant 
(appellant)  would  not  be  liable  for  such  dam- 
age that  might  have  been  caused  proximate- 
ly by  its  codef endants ;  and,  if  the  entire 
damage  was  so  caused,  then  to  return  a  ver- 
dict for  appellant  This  was  an  action 
against  all  three  of  the  corporations  for 
wrongfully  taking  and  shipping  Caruthers' 
cattle  from  Amarillo  to  Ft  Worth,  without 
bis  consent  and  over  bis  protest  This  case 
was  tried  on  that  issue  and  no  other.  The 
appellant  in  this  case  pleaded  over  against 
Its  codefendants  and  alleged  generally  that  if 
the  cattle  were  so  transported  it  was  done 
by  its  codefendants,  one  or  both  of  them,  and 
therefore  claims  Judgment  over  against  its 
codefendants  for  any  sum  found  against  ap- 
pellant The  facts  show  that  the  Pecos  & 
Northwestern  Texas  Railway  Company  ter- 
minates at  Amarillo,  where  tbe  cattle  were 
taken  charge  of  by  the  appellant  There  is 
no  fact  that  shows  tbat  the  Pecos  &  North- 
western Texas  Railway  Company  bad  any- 
thing to  do  with  shipping  the  cattle  on  to  Ft. 
Worth,  over  the  protest  of  the  shipper.  It 
had  complied  with  its  contract  when  it  de- 
livered the  cattle  at  Amarilla  It  further 
appears  from  the  evidence  ttiat  the  Western 
Stock  Yards  Company  was  the  common  agent 
of  both  railroads  in  holding  the  cattle  at  tbe 
shipping  pens  at  Amarlllo,  as  neither  rail- 
road had  facilities  for  so  holding  them.  The 
cattle  were  unloaded  into  these  pens  from 
the  Pecos  &  Northwestern  Texas  Railway 
Company  cars.  Mr.  White  appears  to  be  the 
common  agent  of  these  two  roads  at  Amaril- 
lo.. The  evidence  we  do  not  think  shows  any 
negligent  act  on  the  part  of  the  Pecos  & 
Northwestern  Texas  Railway  in  transport- 
ing the  cattle  from  Amarlllo  to  Ft  Worth 
over  the  shipper's  protest  It  was  therefore, 
in  50  far  as  this  company  was  concerned, 
altogether  proper  to  instruct  a  verdict  for  it 
The  testimony,  as  set  out  by  appellant,  shows 
that  the  manager  of  the  Western  Stock  Yards 
Company  notified  appellant  that  the  shipper 
did  not  want  to  ship  to  Ft  Worth  until  the 
owner  of  the  cattle,  Caruthers,  could  be 
beard  from,  and  it  further  shows  that  he  pro- 
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tented  unto  the  last  against  appellant  tak- 
ing and  shipping  the  cattle  to  Ft.  Worth.  The 
stock  yards  did  not  resort  to  force,  It  Is 
true,  to  hold  them,  and  we  do  not  regard'  It 
as  having  been  necessary  for  it  to  do  so  in 
order  to  protect  its  rights.  But  it  was  the 
agent  only  of  appellant  In  the  transporta- 
tion of  the  cattle.  We  do  not  see  where  It 
was  guilty  of  any  active  negligence  which 
would  render  it  liable  to  the  owner  of  the 
cattle  or  to  appellant.  On  the  contrary,  all 
the  evidence  shows  it  was  trying  to  protect 
the  shipper  from  the  wrongful  transporta- 
tion of  the  cattle  to  Ft.  Worth.  The  only 
question  was  whether  the  shipper,  under 
proper  authority,  consented  to  the  shipment 
of  the  cattle  to  FL  Worth,  and  this  was  sub- 
mitted to  the  Jury.  We  therefore  overrule 
the  third  and  fourth  assignments. 

[S,  9]  Complaint  is  made  of  the  fifth  para- 
graph of  the  court's  charge,  which  is  as  fol- 
lows: "Bearing  in  mind  the  foregoing  in- 
structions, if  you  believe  from  a  preponder- 
ance of  the  testimony  that  plaintiff  was  the 
owner  of  the  shipment  of  cattle  described  in 
his  petition,  and  that  before  it  left  Magda- 
lena,  N.  M.,  he  gave  instructions  to  his  agent 
and  shipper,  B.  B.  Davis,  accompanying  said 
cattle  on  their  Journey,  to  stop  the  same  at 
.\marillo  until  he  (Davis)  received  further  in- 
structions, or  until  he  (plaintiff)  should  ar- 
rive at  Amarlllo,  and  you  believe  that,  be- 
fore said  cattle  were  loaded  on  the  cars  of 
the  defendants  the  Ft  Worth  &  Denver  City 
Bailway  Company,  said  shipper,  Davis,  com- 
municated his  instructions  to  T.  W.  White, 
the  station  agent  of  said  defendant  railway 
company  at  AmariUo,  and  that  instructions 
to  said  shipper  were  not  changed,  modified, 
or  revoked  by  plaintiff,,  and  that  he  (plaln- 
tlfO  had  not  yet  arrived  In  Amarlllo,  and 
you  further  believe  from  the  testimony  that 
the  said  station  agent,  White,  in  violation 
of  said  instructions,  caused  the  said  cattle 
to  be  loaded  on  the  said  defendant's  cars  and 
shipped  to  Ft.  Worth,  without  plaintiff's  con- 
sent, and  you  further  believe  that  plaintiff 
would,  upon  his  arrival  at  Amarlllo,  liave 
terminated  said  shipment  at  said  point,"  etc. 

The  sixth  paragraph  is  as  follows:  "If 
you  believe  from  the  evidence  that  after  be- 
ing notified  of  the  plaintiff's  instructions  to 
stop  and  hold  said  cattle  at  Amarlllo  until 
he  gave  further  instructions,  or  he  arrived 
In  person  at  said  point,  the  said  agent  of  the 
defendant  the  Ft  Worth  &  Denver  City 
Bailway  Company  at  AmariUo  demanded  of 
said  shipper,  B.  B.  Davis,  the  immediate  pay- 
ment of  all  expenses  or  freight  charges 
against  said  shipment,  without  allowing  the 
owner  a  reasonable  opportunity  under  all  the 
circumstances  of  complying  with  such  de- 
mand, and  that  such  agent  or  agents  of  de- 
fendant infonued  the  plaintiff's  said  shipper 
that,  unless  such  expenses  and  freight  charg- 
es were  immediately  paid  them,  they  would 
load  said  cattle  and  transport  them  on  to  Ft. 
Worth,  and  such  shipper  believed  such  state- 


ments, and  under  such  circumstances  con- 
sented, but  without  authority  from  plain- 
tiff, to  the  loading  and  shipment  of  said  cat- 
tle on  to  Ft  Worth,  or  you  further  believe 
from  all  the  facts,  circumstances,  and  evi- 
dence before  you  that  said  defendant's  sta- 
tion agent,  T.  W.  White,  knew,  or  ought 
reasonably  to  have  known,  that  such  shipper 
was  without  authority  to  give  such  consent 
for  the  plaintiff,  then  said  defendant  would 
not  be  Justified  In  causing  said  cattle  to  be 
loaded  and  shipped  to  E^.  Worth,  and  would 
be  liable  to  plaintiff  for  his  damages,  if  you 
find  be  was  damaged  under  the  next  preced- 
ing paragraph  of  this  charge.  But  the  ship- 
per, B.  B.  Davis,  had  the  apparent  authority 
to  represent  the  owner  of  the  cattle  and  to 
give  instructions  concerning  their  transporta- 
tion to  Ft  Worth,  and  bis  consent  would 
bind  the  plaintiff  unless  you  should  find  and 
believe  from  the  evidence  that  such  consent 
to  load  and  ship  the  cattle  to  Ft  Worth  was 
given  under  what  seemed  to  him  to  be  an  im- 
perative demand  for  immediate  payment  of 
all  the  expenses  and  freight  charges  against 
the  cattle,  or  that  the  agent  of  the  defendant 
railway  company  dealing  with  him  knew,  or 
ought  from  the  facts  and  circumstances  to 
have  reasonably  known,  that  the  said  sliip- 
per  had  no  authority  to  give  such  consent" 
It  is  asserted  the  fifth  paragraph  Ignored 
the  fact  that  the  shipper,  Davis,  could  and 
did  give  his  consent  to  the  shipment  of  the 
cattle  on  to  Vt  Worth.  The  cause  of  action 
alleged  Is  that  appellant  was  notified  that  the 
shipper  was  not  to  proceed  further  tlian 
Amarlllo  with  the  cattle,  but  over  such  no- 
tice and  directions  it  persisted  in  shipping 
the  cattle.  The  appellant  replied  ttiat  Caru- 
thers'  authorized  and  acting  agent  In  charge 
of  the  cattle  agreed  and  consented  to  and 
directed  appellant  to  transport  the  cattle  to 
Ft  Worth.  Appellee  replied  if  there  was 
any  such  agreement  or  direction  given 
it  was  without  his  consent  and  knowledge, 
and  with  full  knowledge  on  the  part  of  ap- 
pellant of  the  appellee's  Instructions,  direc- 
tions, and  desires  of  said  shipment  to  be 
stopped  at  Amarlllo.  There  is  no  question 
from  the  testimony  that  appellant  had  notice 
that  it  -was  the  desire  of  appellee  to  stop  the 
cattle  at  AmariUo.  The  testimony  shows 
that  the  manager  of  the  stock  yards  was 
told  by  the  shipper  that  he  did  not  want  the 
cattle  shipped  out,  and  that  Caruthers  told 
him  to  hold  the  cattle  until  his  arrival  the 
next  afternoon.  The  superintendent  further 
testified  he  communicated  this  to  the  Ft 
Worth  &  Denver  City  people  the  next  morn- 
ing before  the  cattle  were  loaded  out  Oaru- 
thers  testified  he  Instructed  the  shipper  to 
hold  the  cattle  at  AmariUo  untU  his  arrival. 
White,  the  agent,  testified  when  he  got 
to  the  office  the  crew  that  were  called  to  get 
the  cattle  came  back  and  said  the  man  in 
charge  would  not  allow  the  stock  to  be  re- 
loaded. The  man  told  him  Caruthers,  "the 
owner  of  the  stock,  told  him  to  stay  at  Am- 
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arlUo,  or  that  he  would  hear  from  Carutbers 
at  Amarlllo  whether  he  would  stop  at  Am- 
ariUo  or  go  on  to  Ft  Worth  as  they  were 
billed."  The  shipper  said  Caruthers  should 
have  arrived  on  the  evening  train  the  day 
before.  White  asked  him  what  he  proposed 
to  do,  and  after  studying  a  while  said  it  had 
been  over  12  hours  since  their  arrival,  and 
he  had  better  let  them  go,  and  that  he  had 
not  heard  from  Caruthers  and  said  they 
could  go  on  as  billed.  The  testimony  further 
shows  by  other  witnesses  that  the  employes 
of  appellant  claimed  the  rest  time  was  up 
for  the  cattle,  and  that  If  the  shipper  wanted 
to  keep  the  cattle  he  would  have  to  i^ay  the 
freight  and  reblU  the  cattle.  The  shipper 
denies  giving  consent  to  loading  and  shipping 
the  cattle  to  Ft  Worth,  but  says  he  told  the 
employ^  he  was  to  hold  the  cattle  until  he 
heard  from  Caruthers.  It  will  be  noted  In 
the  fifth  paragraph  that  the  Jury  were  In- 
structed that  if  the  shipper  was  instructed 
"to  stop  the  same  (cattle)  at  Amarlllo  until 
he  (Davis)  received  further  instructions,  or 
until  he  (plaintiff)  arrived  at  Amarlllo,"  and 
that  such  instructions  were  communicated 
to  the  appellant,  and  that  such  Instructions 
were  unrevoked,  and  that  appellant  loaded 
out  and  transported  the  cattle  without  ap- 
pellee's consent  The  facts  are  practically 
undisputed  that  the  cattle  were  to  be  stopped 
at  Amarlllo,  and  that  they  were  not  to  be 
moved  therefrom  until  Caruthers  arrived  or 
until  the  shipper  heard  from  him.  Appellant 
knew  of  this  order  from  the  owner,  and, 
when  it  and  the  shipper  shipped  the  cattle, 
it  knew  that  it  was  doing  so  without  au- 
thority from  the  owner  and  over  his  direc- 
tion. It  was  charged  with  full  knowledge 
of  the  scope  of  the  agent's  authority.  It 
was  at  least  a  proper  question  for  the  jury, 
and  If  they  found  that  the  shipper  consented 
to  the  shipment  of  the  cattle  over  his  in- 
structions from  the  owner,  and  that  appel- 
lant knew  he  was  not  authorized  to  do  so, 
or  If  he  knew  his  instructions  forbade  his 
doing  so,  then  It  became  a  party  to  the 
wrong  and  cannot  Justify  Itself  on  the  ground 
that  It  procured  the  consent  of  the  agent  in 
charge  of  the  cattle.  If  the  evidence  made 
it  clear  that  the  shipper  had  authority  to 
deliver  the  cattle  for  appellant,  or  that  ap- 
pellant did  not  know  that  they  were  to  be 
held  at  Amarlllo,  then  It  might  be  contended 
that  the  appellant  was  warranted  in  presum- 
ing the  shipper  had  authority  to  reship  the 
cattle.  Railway  Oo.  v.  White,  32  S.  W.  322. 
[It]  It  is  true,  as  a  general  rule,  the  con- 
fidgnor  as  the  agent  to  whom  the  owner  In- 
trusted his  property  to  be  delivered  to  the 
carrier  must  be  regarded  as  having  authority 
to  stipulate  for  the  terms  of  transportation. 
Having  the  power  to  make  the  delivery,  he 
is  presumed  to  have  the  power  necessary  to 
carry  It  into  effect,  and  that  the  carrier  is 
authorized  to  act  upon  this  presumption  in 
contracting  with  the  agent,  and  need  not  In- 
quire into  his  authority  to  make  a  particu- 


lar shipment  Ryan  v.  Railway  Company,  65 
Tex.  13,  57  Am.  Rep.  589.  As  seen  in  this 
case,  the  shipper  had  no  authority  to  deliver 
the  cattle  to  appellant,  and  the  facts  show 
that  appellant  knew  his  Instruction.  It  knew 
the  shipper  bad  not  heard  from  the  owner 
and  that  he  had  not  arrived.  It  knew  the 
shipper's  Instructions  were  to  stop  the  cat- 
tle at  Amarlllo.  With  this  knowledge,  there 
was  no  presumption  to  be  Indulged  that  he 
had  authority  to  deliver  the  cattle  for  trans- 
portation to  Ft  Worth.  If  the  jury  found 
the  fact  that  appellant  procured  delivery 
from  the  shipper,  his  consent  to  transport 
the  cattle  would  not  under  such  circumstanc- 
es relieve  it  from  liability  from  Its  and  the 
shipper's  wrong  and  violation  of  the  instruc- 
tions. We  do  not  think  there  was  error  In 
paragraph  5  as  urged  In  this  court.  If  the 
charge  was  not  full  enough,  we  think  the 
sixth  paragraph  cured  the  omission.  The 
jury  was  plainly  told:  "But  the  shipper,  R. 
B.  Davia,  had  apparent  authority  to  repre- 
sent the  owner  of  the  cattle  and  to  give  in- 
structions concerning  their  transportation  to 
BT:.  Worth,  and  his  consent  would  bind  the 
plaintiff  unless  you  should  Had  from  the 
evidence  •  •  •  that  the  -agent  of  the  de- 
fendant railway  company  dealing  with  him 
knew,  or  ought  from  all  the  facts  and  cir- 
cumstances to  have  reasonably  known,  that 
the  said  shipper  had  no  authority  to  give 
such  consent"  This  charge  clearly  present- 
ed the  law  as  to  the  presumption  upon  wlilch 
the  carrier  could  rely.  It  would  be  giving 
greater  extent  to  a  mere  presumption  than 
we  think  Intended  by  the  rule  to  say,  where 
the  carrier  knew  that  the  shipper  did  not 
have  the  authority  to  deliver  and  transport 
cattle,  that  yet.  In  the  face  of  such  knowl- 
edge, it  could  rely  on  a  presumption  which 
Is  only  to  be  indulged  In  the  absence  of  facts 
to  the  contrary.  This  latter  charge  is  not 
contradictory  of  paragraph  5,  but  as  we  view 
It  is  entirely  consistent  with  that  paragraph. 
We  therefore  overrule  assignments  Nos.  5 
and  6. 

[11]  The  seventh  assignment  complains  at 
tJie  action  of  the  court  In  refusing  specially 
requested  charge  No.  3.  We  think  this 
charge  just  above  quoted  sufficiently  cover- 
ed the  issue  presented.  The  language  is  not 
the  same,  but  it  practically  presents  the  is- 
sue requested.  A  jury  would  not  probably 
misunderstand  the  issue  presented  by  the 
court's  main  charge,  and  there  was  no  neces- 
sity to  repeat  it  by  giving  the  requested  In- 
struction. 

[12]  The  eighth  assignment  complains  at 
the  action  of  the  court  In  refusing  the  tenth 
special  Instruction  requested  by  appellant 
As  we  understand  the  Issues  presented  by 
the  court  to  the  Jury,  he  only  authorized  a 
recovery  by  the  appellee  in  case  they,  found 
that  the  shipper  had  no  authority  to  ship  the 
cattle  to  Ft  Forth,  and  that  appellant  knew 
that  he  had  no  such  authority.  The  question 
does  not  appear  to  have  been  presented  on 
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the  theory  that  the  oofitract  of  shipment  was 
obtained  by  duress.  Bat  the  question  Is  pre- 
sented only  in  connection  with  the  question 
of  authority  or  not,  and  notice  by  appellant 
of  such  authority.  If  he  did  not  have  the 
power  to  make  the  contract  of  shipment  for 
the  owner  of  the  cattle,  then  it  would  be- 
come immaterial  how  the  contract  was  ob- 
tained. The  issue  presented  by  special  ia- 
stmction  No.  10  was  Immaterial  and  could 
not  have  affected  the  rights  of  the  parties, 
whatever  the  jury  may  have  found  with  ref- 
erence thereto.  1 

We  overrule  the  ninth  assignment  to  the 
refusal  of  the  twenty-eighth  requested  In- 
struction for  the  reason  above  given  under 
the  seventh  and  eighth  assignments. 

We  also  overrule  the  tenth  assignment  of 
error.  We  do  not  think  the  specially  re- 
quested charge  was  relevant  or  germane  to 
the  issue  of  the  case,  as  tried  and  presented. 

[13]  Complaint  is  made  at  the  refusal  to 
give  instruction  No.  9  tn  the  eleventh  asslgn- 
mott  This  charge  is  to  the  effect  that  if 
the  appellee  or  the  shipper  gave  notice  to  the 
Pecos  &  Northwestern  Texas  Railway  of 
Texas,  or  the  Western  Stock  Yards  Oom- 
Jany,  to  hold  the  cattle  at  Amarlllo,  the  Jury 
should  not  consider  the  same  as  to  the  ap- 
pellant unless  communicated  to  it  The 
court  did  give  special  instruction  No.  S  on 
page  4S  of  the  transcript  with  reference  to 
notice  sent  by  a  message  to  the  Pecos  & 
Northwestern  Texas  Railway  of  Texas,  at 
Amarlllo.  We  are  inclined  to  think,  from 
the  facts  In  this  case,  that  the  Western  Stock 
Yards  Company  should  be  treated  as  appel- 
lant's agent  in  holding  the  cattle  at  Amarll- 
lo. The  evidence  api>ears  to  be  undisputed 
that  the  two  roads  had  no  stock  pens  at 
AmarlUo  and  employed  the  stock  yards  com- 
pany to  hold  cattle  for  them  at  that  point 
The  cattle  were  unloaded  into  the  stock 
yards  before  appellant  loaded  them  out  for 
Ft  Worth.  We  do  not  think  by  employing 
an  Independent  agency  a  carrier  can  shift 
Its  responsibility  as  such.  We  therefore 
overrule  this  assignment 

[14]  The  twelfth,  thirteenth,  and  fonr- 
teoith  assignments  complain  of  that  part  of 
the  charge  In  paragraph  6  submitting  the  de- 
mand of  the  immediate  payment  of  all  ex- 
penses and  freight  charges  against  said  ship- 
ment from  the  shipper  by  appellant's  em- 
ployes, because  it  is  asserted  there  was  no 
pleading  or  evidence  authorizing  the  court  to 
submit  the  question  of  demand  for  immedi- 
ate payment  of  expenses  and  freight  charges. 
The  evidence  by  Bolton,  superintendent  of 
the  stock  yards.  Is  to  the  effect  that  appel- 
lant's employes  claimed  that  the  time  for 
rest  of  the  cattle  was  up,  and  that  if  the 
freight  charges  were  not  paid  they  would 
ship  them  out,  and  that  the  shipper  stated 
he  did  not  have  the  money  to  pay  the  freight 
and  let  them  go,  and  the  shipper's  testimony 
Is  to  the  effect  that  the  employes  of  the  com- 
pany stated  that  some  one  would  have  to 


pay  the  expense  of  the  crew  in  charge  of  the 
train  upon  which  the  cattle  were  shipped, 
while  being  held  at  Amarlllo.  We  are  not 
prepared  to  say  there  was  no  evidence  under 
which  the  Issue  oould  be  presented,  but  as 
we  view  the  case,  the  question,  as  presented, 
was  not  one  likely  to  injure  the  rights  of 
appellant  as  the  case  was  made  to  turn  up- 
on the  question  of  authority  on  the  part  of 
the  shipper  and  knowledge  on  the  part  of 
appellant  as  to  the  appellee  Caruthers'  In- 
structions and  wishes  with  reference  to  hold- 
ing the  cattle  at  Amarlllo.  This  Issue  is 
presented  In  both  paragraphs  Nos.  6  and  6 
of  the  court's  charge. 

[IS]  The  fifteenth  assignment  Is  overruled 
for  the  reason  we  do  not  think  the  charge,  if 
error  in  the  particulars  complained  of,  was 
reasonably  calculated  to  injure  appellant 

[16]  By  the  sixteenth  assignment  of  error 
It  is  urged  that  the  court  erred  In  authoriz- 
ing the  Jury  to  consider  the  market  value  of 
the  cattle  at  Kansas  City  upon  their  arrival 
there  in  the  condition  in  which  they  arrived, 
because  It  is  asserted  there  was  no  evidence 
of  the  condition  of  the  cattle  upon  their  ar- 
rlvaL  The  evidence  Is  to  the  effect  that  the 
cattle  were  on  the  road  24  hours  longer  go- 
ing by  Ft  Worth  to  Kansas  City  than  they 
would  have  been  by  going  direct  from  Amar- 
rUlo ;  that  they  would  lose  about  20  pounds 
per  head  by  reason  of  the  extra  tlma  The 
longer  they  are  on  the  cars  the  more  they 
are  rubbed,  damaged,  and  bruised.  Depre- 
ciation in  the  market  value  of  the  cattle  be- 
cause of  the  additional  conflnemoit  of  24 
hours  was  about  25  cents  per  hundred 
pounds.  The  witnesses  who  testified  on  this 
point  said  that  long  confinement  in  the  car 
or  in  shipment  affects  the  appearance  of  the 
cattle  and  affects  their  seUlng  price.  We 
think  there  was  sufficient  testimony  as  to 
the  condition  of  the  cattle  upon  their  arrival 
at  Kansas  City  to  submit  the  issue  to  the 
jury. 

The  seventeenth  and  eighteenth  assign- 
ments are  overruled.  We  do  not  think  under 
the  objections  urged  that  the  court  commit- 
ted reversUile  error. 

We  have  gone  over  the  assignments  and 
record  as  carefully  as  we  could,  and,  while 
perhaps  the  trial  court  has  committed  some 
errors  in  the  trial  of  the  case,  they  are  such. 
In  most  instances,  almost  unavoidable  in  a 
heated  contest  over  the  multitudinous  issues 
presented.  But  as  we  view  them,  they  are 
such  as  ought  not  reverse  the  case  or  which 
require  at  our  hands  a  more  extended  notice 
than  has  been  given.  Upon  a  review  of  the 
whole  case,  we  believe  a  substantially  fair 
trial  has  been  had  and  the  rights  of  the 
respective  parties  sufficiently  guarded. 

There  is  no  such  error  presented  as  we 
view  the  case  which  will  require  a  reversal 
at  our  hands,  and  it  is  therefore  affirmed. 

HBNDRICKS,  J^  not  sitting. 


Digitized  by 


Google 


Tex.) 


ST.  LOUIS  SOUTHWESTERN  BY.  CO.  OP  TEXAS  ▼.  MI8SILDINE 


24!i 


ST.  IiOniS  SOUTHWESTERN  RY.  CO.  OF 
TEXAS  ▼.  MISSILDINB. 

(Conrt  of  Civil  Appeals  of  Texas.    Texarkana. 

April  3,  1913.     Rehearing  Denied 

April  17,  1913.) 

1-  NKGuaiRCE  (J  136*)— PiioxntATi  Cauot— 
Question  fob  Jubt. 

Though  the  issue  of  proximate  cause  Is  a 

aaestion  of  fact,  the  evidence  may  be  such  that 
lie  conrt  may  assume  its  existence  as  a  matter 
of  law. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  H  277-353 ;  Dec.  Dig.  f  136.*] 
2.  Cabbibbs  a  303*)— Cabbiaok  or  Passkk- 
OKBS— Duty  to  Stop  Tbain. 

Trainmen  owe  to  a  passenger  the  duty  to 
stop  the  train  and  i>ermit  him  to  alight  at  his 
destination,  and  where  the^  fail  to  stop  at  all, 
or  to  stop  for  a  time  sufficient  to  enable  him  to 
alight,  but  put  him  down  in  the  dark  at  a  place 
some  distance  from  the  station,  whereby  he 
falls  into  a  cattle  guard  and  is  injured,  they 
are  guilty  of  actionable  negligence. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  »  1216,  1218,  1224.  1226-1232, 
1234-1240,  1243;  Dec.  Dig.  i  303.*] 

8.    CABBIXBS     (I    305*)— INJTJBIM    to    PAS8KR- 

OEB8— Pboxivate  Caubx. 
Where  a  passenger  carried  beyond  his  des- 
tination on  a  dark  night  was  compelled  to 
alight  at  an  unusual  place  and  walk  the  track 
back  to  the  depot,  an  injury  to  him  caused  by 
his  falling  into  a  cattle  guard  in  the  track  was 
the  proximate  result  of  the  trainmen's  negli- 
gence, provided  the  passenger  was  not  guilty 
of  contributory  negligence  in  failing  to  avoid 
the  danger. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  IS  1132,  U36-1189.  1246-1246; 
Dec  Dig.  I  305.*] 

4.  Cabbiebb  ({  247*)— Pabsengebs— Who  Abe. 
A  passenger  remains  such  after  alighting 
from  a  train  until  he  leaves  the  railway  prem- 
ises or  for  a  reasonable  time  in  which  he  may 
leave  them,  and  during  that  time  is  entitled  to 
the  protection  of  a  passenger. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  li  984-993;  Dec.  Dig.  i  247.*] 

6.  Cabbiers  (I  303*)— Cabbiaok  of  Pabsen- 
gebs—Safe  DEPOTa 

The  duty  of  a  carrier  to  exercise  proper 
care  to  provide  safe  places  for  passengers  to 
board  and  alight  from  trains  may  not  be  evad- 
ed by  negligently  carrying  a  passenger  beyond 
his  destination  and  compelling  him  to  get  on  or 
oS  the  train  at  an  unusual  place  in  the  dark. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  H  1216,  1218,  1224,  1226-1232, 
1234-12M,  1243;  Dec.  Dig.  {  303.*] 

6.  Cabbiebb   (|   347*)— Injubies  to   Passen- 

QEBB      —     CONTRIBUTOBY       NeOLIGENCE      — ' 

Question  fob  Jubt. 

Whether  a  passenger  carried  beyond  his 
station  on  a  dark  night  and  compelled  to  alight 
at  an  unusual  place  and  walk  the  track  back 
to  the  depot  was  guilty  of  contributory  negli- 
gence precluding  a  recovery  for  injuries  sus- 
tained by  falling  into  a  cattle  guard  held  for 
the  jury. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  a  1346,  1350-1386,  1388-1397, 
1402;  Dec.  Dig.  i  347.*] 

Appeal  from  District  Court,  Bowie  CouU' 
ty;   P.  A.  Tnmer,  Judge. 

Action  by  J.  A.  Mlssildine  against  the  St 
Louis    Southwestern    Railway    Company    of 


Texas.    From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Affirmedi. 

Glass,  Estes,  King  &  Bnrford,  of  Texar- 
kana, for  appellant  C.  A.  Wheeler  and  Ma- 
haffey  &  Thomas,  all  of  Texarkana,  for  ap- 
pellee. 

HODGES,  J.  On  October  23, 1911,  the  ap- 
pellee resided  with  his  family  in  the  country 
near  Carbondale,  Ark.  On  the  date  men- 
tioned he.  In  company  with  his  wife  and 
other  parties,  attended  a  circus  in  Texar- 
kana. The  train  on  which  they  r'etumed  ar- 
rivedi  at  Carbondale  some  time  after  dark. 
There  is  a  sharp  conflict  In  the  testimony  as 
to  whether  the  train  stopped  at  Carbondale 
or  not;  some  of  the  witnesses  testifying 
that  it  stopped  a  short  time,  and  others  that 
it  made  no  stop.  It  appears  tluvt  the  train 
was  crowded  with  passengers  returning  from 
the  circus.  In  any  event,  the  testimony 
shows  that  the  appellee  and  his  party  were 
carried  a  few  hundred  yards  beyond  the 
Carbondale  depot  The  distance  was  vari- 
ously estimated  by  the  different  witnesses 
at  from  300  to  600  yards.  The  train  was 
stopped  at  this  point  by  the  trainmen  on 
being  notified  that  some  of  the  passengers 
desired  to  get  off  at  Carbondale.  The  place 
where  they  stopped,  according  to  the  testi- 
mony of  the  appellee,  was  on  an  embank- 
ment about  600  yards  east  of  the  depot 
There  were  several  other  passengers  put 
off  at  the  same  time,  besides  those  belonging 
to  his  party.  Appellee  testified  that  he  had 
made  arrangements  with  a  friend  to  meet 
him  and  his  family  at  the  depot  with  a 
wagon  and  team  for  the  purpose  of  carry- 
ing them  home  that  night ;  that  Immediately 
after  he  was  put  off  he  started  hurriedly 
down  the  track  towards  the  depot,  for  the 
purpose  of  seeing  that  party  before  he  left 
The  night  was  very  dark;  and  while  going 
along  the  railway  track  he  fell  into  a  cattle 
guard  and  sustained  the  injuries  for  which 
he  brought  this  suit  and  recovered  a  Judg- 
ment for  $400. 

The  court  gave  the  following  as  a  portion 
of  his  main  charge:  "If  you  believe  from 
the  evidence  that  defendant  failed  to  stop 
its  train  at  Carbondale  at  all,  or  failed  to 
stop  it  for  a  reasonable  time  to  allow  plain- 
tiff to  get  off  by  using  ordinary  care  to  do  ^ 
with  reasonable  safety  to  himself,  and  took 
him  beyond  Carbondale  and  there  stopped 
its  train  and  allowed  him  to  get  off,  and 
that  he  undertook  to  make  his  way  back  to 
Carbondale,  and  that  while  so  doing  he  fell 
in  a  cattle  guard  and  was  thereby  hurt,  and 
that  in  undertaking  to  get  back  to  Carbon- 
dale he  was  not  guilty  of  negligence,  and 
that  he  was  not  guilty  of  negligence  when 
he  fell  in  said  cattle  guard,  then  you  will 
find  for  plaintiff."  He  refused  the  follow- 
ing special  charge  requested  by  the  appel- 
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lant:  "Ton  are  instructed  that  If  you  should 
find  that  the  defendant  was  guilty  of  negli- 
gence In  carrying  plaintiff  by  the  station 
of  his  destination  and  thereby  caused  blm 
to  get  ofT  at  the  place  where  he  got  off,  and 
you  further  bellere  that  In  going  back  to 
the  station  of  his  destination  be  fell  In  or 
over  a  cattle  guard,  and  if  you  further  be- 
lieve from  the  evidence  that  the  plaintiff 
was  injured  by  the  fall,  still,  even  If  you 
should  find  that  the  plaintiff  was  guilty  of 
contributory  negligence,  you  would  not  be 
authorized  to  find,  and  you  will  not  find,  in 
favor  of  the  plaintiff  for  any  damages  on 
account  of  any  such  Injuries  which  be  may 
have  sustained  by  the  fall,  unless  yo\i  should 
further  find  from  the  evidence  that  the  de- 
fendant's employes  In  charge  of  its  said 
train  which  carried  plaintiff  by  his  station 
should  have  or  did  anticipate,  under  all  the 
circumstances  appearing  from  the  evidence 
In  this  case,  that  as  a  result  of  the  plain- 
tiff being  carried  by  his  station  and  having 
to  get  off  of  the  train  where  be  did,  he  would 
likely  or  might  be  injured  in  some  way  by 
the  cattle  or  stoclc  guard."  The  giving  of 
this  portion  of  the  main  charge  and  the  re- 
fusal of  the  special  charge  are  i>oth  assign- 
ed as  error. 

The  objection  to  the  main  charge  is  that 
it  assumed  as  a  matter  of  law  that  the  neg- 
ligence of  the  appellant's  employes  in  carry- 
ing the  appellee  beyond  his  station  was  the 
proximate  cause  of  his  Injuries.  The  pur- 
Iiose,  It  Is  claimed,  of  the  special  -  charge, 
was  to  submit  to  the  Jury  a  niethod  of  de- 
termining whether  or  not  such  negligence, 
if  any,  was  the  proximate  cause.  It  la  con- 
tended that  under  the  facts  of  this  case 
the  question  of  whether  the  ne^igence  com- 
plained of  was  the  direct  and  proximate 
cause  of  the  injuries  sustained  by  the  appel- 
lee was  an  Issue  of  fact  which  should  have 
been  submitted  to  the  Jury. 

[1]  It  may  be  conceded  as  true  that  the 
issue  of  proximate  cause  is  in  a  sense  al- 
ways a  question  of  fact;  but,  lilce  all  such 
Issues,  the  state  of  the  evidence  may  at 
times  be  such  that  the  court  may  assume  Its 
existence  as  a  matter  of  law.  Just  how  far 
in  the  line  of  sequence  the  effect  must  be 
removed  from  its  natural  cause  in  order  to 
lose  Its  legal  relation  as  the  proximate  cause 
can  never  be  determined  by  any  definite 
rule ;  it  must  depend  In  every  case  upon  the 
particular  state  of  the  facts.  The  terms 
in  which  the  usual  definitions  of  proximate 
cause  are  generally  expressed  are  as  uncer- 
tain and  indeterminate  as  the  thing  sought 
to  be  defined.  Whether  one. should  be  held 
responsible  for  an  Injury  resulting  from  bis 
culpable  conduct  is,  in  every  case,  to  be  de- 
termined by  the  generally  recognized  prin- 
ciples which  guide  our  common  sense  of  Jus- 
tice in  regulating  the  intercourse  of  people, 
rather  than  by  some  artificial  niceties  based 
upon  metaphysical  distinctions. 


[2]  The  appellee  was  a  passenger  upon 
the  appellant's  train,  and  had  a  right  to  be 
put  off  at  the  depot  at  Oarbondale.  The 
employes  of  the  appellant  in  charge  of  the 
train  owed  him  that  duty;  and  if  they  did 
not  furnish  him  an  opportunity  to  leave  the 
train  at  Carbondale,  either  because  of  a 
failure  to  stop,  or  to  stop  for  a  time  rea- 
sonably sufficient  for  that  purpose,  they 
were  guilty  of  negligence  for  which  the  ap- 
pellant may  be  held  responsible.  The  Jury 
decided  that  question  against  the  appellant. 
Adopting  the  test  embodied  In  the  special 
charge  quoted,  should  the  appellant's  train- 
men, under  the  circumstances,  have  antici- 
pated that  such  an  accident  as  this  might 
happen? 

[3]  Appellant  is  charged  as  a  matter  of 
law  with  a  knowledge  of  the  condition  In 
which  it  had  put  its  track  and  right  of  way 
by  the  construction  of  embankments,  eattle 
guards,  culverts,  etc.  That  knowledge  will 
be  Imputed  to  its  representatives  and  em- 
ployes in  charge  of  Its  trains  when  dealing 
with  passengers.  By  carrying  the  appellee 
beyond  the  depot  as  was  done  on  this  oc- 
casion, those  employes  made  it  necessary  or 
proper  for  him  to  use  the  roadbed  and  track 
In  returning  to  the  depot  They  might  rea- 
sonably have  expected  that  he  would  do 
this.  They  must  have  known  that  under 
the  drcumstances  he  would  pass  over  this 
cattle  guard.  It  Is  a  matter  of  common 
Imowledge  that  cattle  guards  are  Intended 
for  the  purpose  of  excluding  stock  from 
inclosures,  and  are  not  constructed  for  the 
safety  or  convenience  of  pedestrians  using 
the  railway  track  as  a  pathway. 

[4]  A  passenger  after  alighting  from  a 
train  remains  such  until  he  leaves  the  rail- 
way premises,  or  for  a  reasonable  time  In 
which  he  may  leave  them.  Ormond  v. 
Hayes,  60  Tex.  180 ;  Railway  Co.  v.  Batchler, 
32  Tex.  Civ.  App.  14,  73  S.  W.  981;  Glenn 
v.  Lake,  etc.,  By.,  165  Ind.  659,  75  N.  E.  282, 
2  L.  B.  A.  (N.  S.)  872,  112  Am.  St  Rep.  255, 
6  Ann.  Cas.  1032 ;  N.  X.  G.  &  St  L.  Ry.  Co. 
V.  Doane,  115  Ind.  435,  17  N.  EI  913,  1  L.  R. 
A.  157,  7  Am.  St  Bep.  451.  In  the  case 
last  cited  the  court  said:  "Where  a  freight 
train  is  accustomed  to  discharge  Its  passen- 
gers at  some  place  other  than  the  platform, 
or  where  It  Is  impracticable  for  it  to  reach 
the  platform  with  its  caboose,  or  other  car 
In  which  its  passengers  are  carried.  It  may 
require  passengers  to  leave  its  train  at  some 
other  appropriate  and  convenient  place,  not 
connected  with  the  platform.  In  such  an 
event,  however,  passengers  are  entitled  to 
receive  such  care  and  attention  as  are  neces- 
sary to  enable  them  to  properly  reach  the 
station,  and  this  is  especially  so  where  the 
place  at  which  they  are  discharged  Is  either 
inappropriate  or  Inconvenient.  Woolery  v. 
Louisville,  etc..  By.  Co.,  107  Ind.  381  [8  N. 
E.  226],  57  Am.  Rep.  114.  Further  on  Ci 
Wood,  Ballway  Law,  at  page  1186)  the  same 
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autbor  says  tbat  If  tbe  train  orersboots  or 
stops  short  of  the  platform  at  an  unusual 
place,  it  Is  held  that  the  company  Is  bound 
to  assist  tbe  passengers  to  alight,  and  In 
any  event,  in  such  a  case,  It  would  be  its 
duty  to  either  back  tbe  train  to  tbe  station 
or  notify  the  passengers  where  and  how  to 
alight,  and  warn  them  of  any  dangers  inci- 
dent to  alighting  at  that  point;  and  if 
through  no  fault  of  the  passenger  he  Is  in- 
Jnred  by  alighting  at  that  point,  or  in  get- 
ting from  there  to  tbe  station  or  highway, 
tbe  company  is  liable  therefor.'" 

[(]  If  it  is  the  duty  of  common  carriers 
to  exercise  a  proper  degree  of  care  to  pro- 
vide safe  means  of  ingress  and  egress  to 
and  from  their  trains  at  places  where  pas- 
sengers are  expected  to  get  on  and  off,  that 
duty  cannot  be  evaded  by  negligently  carry- 
ing a  passenger  beyond  bis  destination  and 
compelling  him  to  get  on  or  off  the  train  at 
an  unusual  place  in  the  dark  rather  than 
to  furnish  bim  the  opportunity  at  the  regu- 
lar stopping  place.  S.  A.  &  A.  P.  By.  Co. 
V.  Turney,  33  Tex.  Civ.  App.  626,  78  S.  W. 
256;  Stewart  v.  Railway  Co.,  53  Tex.  289, 
37  Am.  Rep.  753;  Railway  Co.  v.  Thorn- 
berry  (Sup.)  17  S.  W.  523.  That  a  ptissenger 
compelled  to  alight  on  a  dark  night  at  an 
unusual  place  and  walk  the  track  to  a  depot 
might  fall  into  a  cattle  guard  over  which  he 
was  compelled  to  pass  should  as  readily  be 
anticipated  as  that  one  alighting  at  the 
depot  would  be  injured  by  a  defect  in  tbe 
platform  or  premises  at  that  place.  The  ac- 
cident in  this  Instance  was  one  which  not 
only  might  have  been  contemplated  as  possi- 
ble, but  one  which  should  have  been  antic- 
ipated as  likely  to  happen  considering  the 
darkness  of  the  night  and  the  surroundings 
of  the  parties.  Tbe  only  other  agency  out- 
side of  the  negligence  of  the  appellant  in 
carrying  the  appellee  to  a  place  where  he 
would  be  compelled  to  pass  over  this  cattle 
guard  which  could  have  supervened  to  cause 
the  injury  was  his  own  contributory  negli- 
gence in  failing  to  evade  the  danger.  The 
court  made  appellee's  right  to  recover  de- 
pend upon  a  flnding  that  he  was  not  guilty 
of  such  negligence.  Hence  we  conclude  that 
there  was  no  error  in  the  charge  complained 
of,  nor  in  refusing  that  requested. 

[•]  The  refusal  to  give  the  following  spe- 
cial charge  is  also  assigned  as  error:  "Tou 
are  instructed  that  if  you  believe  from  the 
evidence  that  the  plaintiff  was  running  down 
the  railroad  track  when  he  went  into  or  on 
the  cattle  or  stock  guard,  and  that  it  was 
dark,  and  that  be  could  not  see  any  objects 
ahead  of  him,  and  if  you  believe  that  by 
reason  thereof  he  fell  into  or  on  said  cattle 
guard,  then  you  will  find  plaintiff  guUty  of 
contributory  negligence,  and  you  will  find 
for  the  defendant."  There  was  no  evidence 
that  the  appellee  was  running  at  the  time 


this  accident  occurred.  He  says  that  he  was 
not,  and  no  one  else  testified  to  the  contrary. 
Moreover,  even  if  It  could  be  said  that  be 
was  running,  the  court  would  not  be  author- 
ized under  the  circumstances  to  charge  the 
Jury  tbat  such  conduct  was  contrlbutorv 
negligence  per  se.  It  would  still  be  an  issue 
to  be  determined  by  the  Jury. 

The  Judgment  of  the  district  court' is  af- 
firmed. 


HILL  V.  HUNTER. 

(Court  of  Civil  Appeals  of  Texas.     Austin. 

April  16,  1913.    Rehearing  Denied 

May  14,  1913.) 

1.  Landlobd  and  Tenant  (|  114»)— Tenancy 
AT  Will— Occupancy  Unoeb  Aobkujocnt 
Indefinite  as  to  Tebms. 

Where  a  lessee  held  over  after  a  yearly  ten- 
ancy nnder  an  agreement  that  he  might  have 
the  premises  as  long  as  he  paid  the  rent,  the 
tenancy  is  one  from  year  to  year  and  not  a 
perpetual  tenancy. 

[Ed.  Note. — For  other  cases,  see  Landlord 
and  Tenant,  Cent  Dig.  i§  373-381;  Dec.  Dig. 
I  114.*] 

2.  CONTBAOTB  (§  10*)— LANDLORD  AND  TEN- 
ANT  (§   86*)— MUTOALITY— CONSIDEKATION. 

Where  one  was  in  possession  of  premises 
as  leasee  paying  a  fixed  annual  rental,  an  agree- 
ment on  the  part  of  the  lessor  that  he  should 
have  the  premises  as  long  as  be  paid  the  rent 
is  not  enforceable,  being  a  mere  unilateral  con- 
tract, as  there  was  no  consideration  for  tbe  ex- 
tension of  the  term. 

[EM.  Note. — For  other  cases,  see  Contracts, 
Cent.  Dig.  |§  21-40;  Dec.  Dig.  §  10;*  Land- 
lord and  Tenant,  Cent  Dig.  fl  270-275;  Dec. 
Dig.  i  86.*] 

3.  Fbauds,  Statute  of  (§  58*)— Contbacts 
Relating  to  Land. 

Under  tbe  statute  of  frauds,  subd.  4,  a 
perpetual  tenancy,  whereby  the  lessee  was  to 
have  possession  of  tbe  land  as  long  as  he  paid 
tbe  yearly  rental,  is  void  unless  created  by  an 
instrument  in  writing. 

[Ed.  Note. — For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent  Dig.  Sf  90,  91;  Dec  Dig.  i  58.*] 

4.  Fbauds,  Statute  of  (J  129*)  —  Aqbee- 
MENTS  Relating  to  Land— Exceptions. 

Where  defendant,  who  was  in  possession 
of  land  as  lessee,  borrowed  money  to  pay  a  debt 
due  his  lessor  for  purchase  of  property,  and  al- 
so to  pay  part  of  the  rent  upon  which  he  was 
behind,  relying  on  the  lessor's  statement  that 
he  might  have  the  land  as  long  as  be  paid  the 
rent,  such  transaction  will  not  take  the  agree- 
ment out  of  the  statute  of  frauds;  tbe  lessee 
in  no  way  changing  his  position  to  bis  detri- 
ment 

[Ed.  Note. — For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent.  Dig.  §S  287-292,  303,  306-308, 
311,  314,  318-320,  322,  325,  326;  Dec.  Dig.  g 
129.*] 

6.  Bbokebs  (8  64*)— Commissions— Right  to 

Commission. 

One  engaged  to  sell  land  cannot  claim  com- 
mission until  he  has  produced  a  purchaser  not 
only  willing  but  ready  and  able  to  purchase, 
and  proof  of  his  ability  to  purchase  is  an  essen- 
tial to  recovery. 

[Ed.  Note. — For  other  cases,  see  Brokers, 
Cent  Dig.  §§  75-81 ;  Dec.  Dig.  §  54*] 
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Appeal  from  District  Conrt,  Travta  Coun- 
ty;   Chas.  A.  Wilcox,  Judge. 

Action  by  W.  D.  Hunter  against  J.  T.  Hill, 
who  filed  a  cross-action.  From  a  Judgment 
tor  plaintiff,  which  denied  relief  on  his  cross- 
action,  defendant  appeals.    Affirmed. 

W.  R.  Allen  and  Albert  S.  Phelps,  both 
of  Austin,  for  appellant.  Flset  &  McGlen- 
don  and  D.  K.  Woodward,  all  of  Austin,  for 
appellee. 

KEY,  a  J.  Appellant's  brief  contains  the 
following  statement  of  the  nature  and  result 
of  the  suit: 

"This  suit  was  instituted  by  appellee,  W. 
D.  Hunter,  against  appellant,  J.  T.  HIU,  in 
the  district  court  of  Travis  county,  Tex., 
on  the  4th  day  of  January,  1912,  for  the 
possession  of  1,572  acres  of  land  situated  in 
Travis  county,  and  the  said  W.  D.  Hunter 
on  said  day  sequestered  said  property,  and 
later,  within  the  time  prescribed  by  law,  the 
said  J.  T.  Hill  replevied  the  same.  The 
facts  of  the  case,  briefly  stated,  are  substan- 
tially as  follows: 

"On  January  1,  1907,  W.  D.  Hunter  rented 
his  farm,  consisting  of  1,572  acres,  situated 
in  Travis  county,  to  his  son-in-law,  J,  T.  Hill, 
for  the  sum  of  $5,000  per  year,  the  said  Hill 
to  manage,  cultivate,  and  run  the  farm,  at 
which  time  the  said  W.  D.  Hunter  sold  to 
said  3.  T.  Hill  some  mules,  wagons,  and 
farming  implements,  for  the  purpose  of  cul- 
tivating said  farm,  for  the  sum  of  $3,000,  re- 
taining a  mortgage  lien  on  same ;  at  the  end 
of  1907  the  lease  of  said  farm  was  extendea, 
and  said  Hill  occupied  and  farmed  said  place 
for  the  year  1908 :  and  the  said  Hill,  at  the 
end  of  1908,  continued  to  farm  said  place  un- 
der an  agreement  between  said  W.  D.  Hun- 
ter and  himself  up  to  and  Including  the  year 
1911,  the  said  Hunter  renting  said  place  to 
the  said  J.  T.  Hill  for  the  sum  of  $5,000  a 
year  upon  a  verbal  understanding  and  lease. 

"There  is  a  dispute  as  to  what  the  con- 
tract of  lease  between  appellee  and  appel- 
lant was  after  the  year  1908,  the  relation  of 
landlord  and  tenant  continuing  without  any 
written  contract ;  appellant  J.  T.  HIU  claim- 
ing that  the  said  W.  D.  Hunter  rented  and 
leased  the  premises  to  him  as  long  as  he 
(Hill)  would  pay  the  $6,000  rent  per  year, 
and  that  it  was  the  understanding  and  agree- 
ment between  said  parties  that  the  said  Hill 
was  to  have  the  privilege  of  leasing  said 
ftirm  as  long  as  he  paid  said  rent,  and  that 
said  contract  was  solely  dependent  upon  this 
t&ct  and  contingency  (that  is  to  say,  said 
Hill's  lease  depended  upon  the  contingency 
as  to  whether  he  paid  the  rent  for  eadi 
year);  and  in  the  event  he  (Hill)  paid  said 
rent  he  was  to  continue  on  said  place.  The 
appellee  Hunter  denies  that  he  had  this 
agreement  with  Mr.  Hill. 

"In  1910  J.  T.  HIU  got  behind  in  the  pay- 
ment of  the  rent  for  the  place,  and  the  said 
W.  D.  Hunter  requested  that  Mr.  HiU  see 


Mr.  liynn  Hunter  and  get  him  to  advance 
the  money  to  pay  off  said  back  rent,  and 
promised  the  said  HiU  that  if  he  (Hill)  would 
do  this  he  would  let  him  have  the  place  as 
long  as  he  kept  the  rent  paid  up,  as  agreed 
upon.  Later  the  said  W.  D.  Hunter  re- 
quested J.  T.  Hill  to  see  Lynn  Hunter  again 
and  ascertain  whether  he  would  pay  off  the 
$1,500  that  was  stiU  due  on  the  mules  and 
farming  implements,  and  pursuant  to  this 
request  said  Hill  saw  Mr.  Lynn  Hunter  and 
got  Mr.  Lynn  Hunter  to  pay  off  said  indebt- 
edness, as  the  said  W.  D.  Hunter  had  re- 
quested;  the  said  W.  D.  Hunter  assuring 
the  said  Lynn  Hunter  and  the  said  J.  T. 
Hill  that  if  he  would  pay  the  same  off  he 
(W.  D.  Hunter)  would  aUow  said  Hill  to 
stay  on  the  place  as  long  as  he  paid  the 
rent,  and,  on  the  strength  of  said  representa- 
tions, the  said  J.  Lynn  Hunter  at  the  re- 
quest of  J.  T.  HiU  and  for  his  benefit,  and 
for  the  benefit  of  W.  D.  Hunter,  paid  off  said 
debt  as  he  had  paid  the  other  one.  That, 
notwithstanding  the  said  agreement  and  prom- 
ise of  W.  D.  Hunter  that  his  said  son-in-law, 
J.  T.  Hill,  could  occupy  the  place  as  long  as 
he  paid  the  rent,  provided  said  Hill  would 
get  Lynn  Hunter  to  pay  off  said  indebted- 
ness, both  as  to  the  rent  and  personal  prop- 
erty aforesaid,  later  the  said  W.  D.  Hunter, 
on  the  17th  day  of  October,  1911,  demanded 
that  the  said  HIU  vacate  said  premises,  which 
the  said  HIU  refu-sed  to  do,  having  some 
time  before  that  paid  the  rent  of  said  place 
for  the  year  1911  to  W.  D.  Hunter,  who  had 
by  his  promises  obligated  himself  to  let  Mr. 
Hill  have  the  place  for  another  year,  or  as 
long  as  he  paid  the  rent. 

"Appellant,  J.  T.  HIU,  answered  by  gener- 
al demurrer,  special  exceptions,  and  special- 
ly answered  setting  up  substantially  the 
facts  above  stated,  pleading  among  oth^ 
things  that  the  said  lease  was  a  continuing 
one  and  was  in  fuU  force  as  long  as  appel- 
lant paid  the  appeUee  the  rent,  and  that 
the  lease  was  one  that  could  or  could  not 
be  performed  within  a  year,  and  was  de- 
pendent upon  the  fact  as  to  whether  the 
said  HIU  paid  the  rent,  and  the  same  was 
not  subject  to  the  statute  of  frauds;  and 
that  the  promise  made  by  the  said  W.  D. 
Hunter  to  J.  T.  HIU  and  Lynn  Hunter  that 
if  Hill  would  get  Lynn  Hunter  to  pay  off  cer- 
tain indebtedness  on  personal  property  and 
the  rent,  he  (W.  X>.  Hunter)  would  allow 
HUl  to  rent  the  place  as  long  as  he  paid  the 
rent,  which  the  said  Lynn  Hunter  paid  to 
the  said  W.  D.  Hunter  for  his  benefit,  and 
the  same  constituted  a  vaUd  consideration 
for  said  promise,  which  redounded  to  and 
subserved  the  interest  of  said  W.  D.  Hunter, 
and  he  could  not  be  heard  to  say  that  the 
statute  of  frauds  applied,  for  the  considera- 
tion that  he  received  took  the  same  out  of 
the  statute  of  frauds. 

"Appellant  HUI  pleaded  also  a  cross-action 
against  W.  D.  Hunter  for  the  sum  of  $7,875. 
being  for  commissions  due  him  bj  the  said 
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Hunter  for  obtaining  a  purchaser  for  said 
place,  while  the  said  Hunter  had  It  In  the 
said  Hill's  bands  for  sale. 

"The  case  was  tried  before  a  jury,  and, 
after  all  the  evidence  was  In,  the  court,  upon 
motion  of  the  plaintiff,  W.  D.  Hunter,  In- 
structed the  Jury  peremptorily  to  find  a  ver- 
dict for  the  plaintiff  and  against  the  said 
J.  T.  Hill  on  his  cross-action,  and  the  Jury 
returned  a  verdict  as  Instructed,  and  Judg- 
ment was  entered  accordingly. 

"Later  the  defendant,  J.  T.  Hill,  moved  the 
court  for  a  new  trial,  which  was  overruled 
on  the  IStb  day  of  April,  1912,  to  which  de- 
fendant Hill  excepted,  and  in  open  court 
gave  notice  of  appeal  to  the  C!ourt  of  Civil 
Appeals  for  tlie  Third  Supreme  Judicial  Dis- 
trict of  Texas,  and  appellant  has  perfected 
his  appeal,  and  the  case  Is  now  before  this 
court  for  submission  and  decision." 

Appellant  contends  that  the  question  of  the 
plalntilTs  right  to  recover  the  land,  and  ap- 
pellant's right  to  recover  upon  his  cross- 
action,  should  have  been  submitted  to  the 
jury,  and  also  contends  that  error  was  com- 
mitted in  excluding  certain  testimony.  Coun- 
sel for  appellee,  in  a  well-prepared  brief, 
controvert  appellant's  contention  and  urge 
several  reasons  in  support  of  the  course  pur- 
sued by  the  trial  court,  some  of  which  rea- 
sons meet  the  approval  of  this  court  and 
lead  to  an  affirmance  of  the  Jndgmoit  The 
proof  shows  that  appellant  took  possession 
of  the  land  under  the  following  written  con- 
tract: 

"Oniis  contract  made  between  W.  D.  Hun- 
ter and  J.  T.  Hill  for  the  year  1907,  wit- 
nesaeth: 

I  rent  Hill  1117  D«I  Talla  farm  tn  Travis  oomt-' 

ty   tor  $4,000 

Oln  and  flztures  (or 1,000 

Total   |t,000 

"Hill  keeps  up  his  own  machinery  for 
year  1907.  I  sell  the  said  Hill  18  mules  and 
1  bay  pony,  4  wagons  and  all  the  imple- 
ments only  belonging  to  me  for  the  sum  of 
^,000.  Said  Hunter  excepts  the  farming 
implements  that  Orange  Battle  and  his  son- 
in-law  has.  Said  HiU  agrees  to  fix  fencing. 
Hunter  furnishing  materlaL  I  except  one- 
fourth  of  pecans  and  one  cow  and  calf. 
Said  Hill  pays  Interest  on  $3,000  from  the 
l8t  of  January,  1907,  for  stock  and  farming 
implements  at  the  same  rate  I  have  to  pay 
interest  Said  Hill  agrees  to  turn  over  all 
the  proceeds  of  the  crop  of  1907,  also  all  seed 
hauled  from  gin.  Said  HIU  is  not  to  trade 
or  sell  mules  without  Hunter's  consent.  Said 
Hunter  agrees  to  furnish  such  help  as  is 
necessary  to  make  crop.  Said  HIU  paying 
Hunter  the  same  interest  he  has  to  pay.  1 
wUl  pay  for  putting  up  houses  that  may  be 
necessary  to  help  make  crop.  Hill's  contract 
is  for  year  1907,  only,  unless  extended. 

"Signed  this  let  day  of  January,  1907. 
"W.  D.  Hunter. 
"J.  T.  HIU." 


We  copy  from  appeUee's  brief  a  fair  sum- 
mary of  the  testimony  bearing  upon  the  ques- 
tion of  appeUant's  right  to  retain  possession 
of  the  premises  after  the  year  1911: 

"Plaintiff  introduced  in  evidence  the  con- 
tract for  the  year  1907,  and  the  extension 
thereof  for  1908,  between  the  plaintiff  and 
defendant,  which  were  In  writing  and  signed 
by  both  parties.  This  contract  and  extension 
are  in  the  same  words  as  copied  in  plain- 
tifTs  petition  and  as  heretofore  copied  in 
this  brief.  Plaintiff  also  introduced  the  no- 
tice given  by  plaintiff  to  defendant  on  Octo- 
ber 17,  1911,  demanding  possession  on  Janu- 
ary 1,  1912.  The  defendant  admitted  that 
said  notice  was  received  by  him  on  October 
24,  1911.  The  plaintiff  also  proved  by  the  ex 
parte  deposition  of  defendant  that  the  above 
lease  and  memorandum  thereon  extending 
the  same  for  the  year  1906  was  the  only 
writing  between  plaintiff  and  defendant  in 
regard  to  the  tenancy. 

"The  defendant,  after  identifying  the  lease 
contract  of  1907  as  the  one  executed  by  him- 
self and  plaintiff,  testified  that  in  the  tCill 
of  1909  he  asked  the  plaintiff  If  they  had  not 
better  have  another  written  contract,  to 
which  plaintiff  replied:  "There  is  no  need  of 
a  contract,  Joe;  there  was  no  use  of  any  at 
the  start;  I  am  as  good  as  my  word;  my 
word  is  as  good  as  my  contract;  whatever 
I  say  I  will  do,  I  will  do,  and  it  is  not  neces- 
sary to  go  into  writing  about  it;  just  go  on 
Uke  you  are;  yon:  know  as  long  as  yon  com- 
ply with  your  part  of  the  contract  PU  com- 
ply with  my  part  of  it'  He  further  stated  in 
regard  to  this  conversation  that  when  he 
asked  for  another  contract  plaintiff  said: 
'No,  It  was  not  necessary;  that  I  knew  our 
understanding;  and  that  as  long  as  I  paid 
the  rent  I  could  keep  the  place.' 
-  "He  further  stated  that  in  the  faU  of  1910 
be  went  to  J.  L.  Hunter  to  get  that  part  of 
the  rent  that  he  had  faUed  to  make  off  of 
the  place;  be  bad  a  conversation  with  plain- 
tiff at  the  State  National  Bank  with  regard 
to  the  renters  who  were  coming  to  him. 
That  conversation  is  described  by  defendant 
as  follows:  The  plaintiff  said,  'Joe,  what  Is 
the  matter?'  and  told  me  that  a  Mexican 
and  negro  that  Uved  on  the  place  had  come 
over  to  see  him  about  renting  land,  and  he 
asked  me,  'Ain't  you  going  to  keep  the  place?' 
I  said,  'Why,  yes,  yes,  Mr.  Hunter,  what  is 
the  matter?*  He  said,  'Well,  they  came  and 
asked  me  to  get  this  land  if  you  didn't  keep 
the  place,  and  I  thought  maybe  you  were  not 
going  to  keep  it'  I  said,  'No,  I  could  not 
afford  to  quit  owing  you  for  aU  these  mules.' 
He  said,  'WeU,  I  told  them  to  go  to  you;  Chat 
you  had  it  as  long  as  you  paid  the  rent  and 
owed  for  this  other  stuff;  and  that  I  hadn't 
a  thing  in  the  world  to  do  with  It'  He  fur- 
ther stated  that  the  original  amount  for  the 
mules  was  |3,000,  which  had  been  reduced 
down  to  between  $1,200  and  $1,300;  that 
plaintiff  in  the  faU  of  1910  suggested  that 
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be  get  the  money  from  J.  L.  Hunter  to  pay 
off  the  mule  debt;  that  be  followed  plalntUTs 
suggestion  and  went  to  Lynn  Hunter  and  got 
the  money;  that  plaintiff  said  If  be  could  do 
such  a  thing  it  would  suit  blm,  as  be  (plain- 
tiff) was  in  bad  health;  and  that  if  he  (de- 
fendant) conld  get  the  money  and  pay  him 
off  be  would  owe  plaintiff  nothing  but  the 
rent,  and  in  case  plaintiff  should  die  it  would 
be  easier  on  his  wife,  and  so  defendant  would 
owe  plaintiff  only  $5,000  each  fall.  He 
quotes  plaintiff  as  saying:  'Tou  go  and  get 
it.  If  you  can,  Joe,  and  it  would  relieve  me 
very  much,  because  I  would  know  then  Fan- 
nie [plaintiff's  wife]  wouldn't  have  anything 
to  twther  about.'  The  defendant  further 
stated  that  he  used  a  great  deal  of  money 
running  the  place,  and  'whatever  I  needed 
I  went  to  Mr.  W.  D.  Hunter,  and  be  charged 
me  with  what  interest  he  had  to  pay,  and  be 
said  it  would  get  It  in  better  shape  and  make 
it  easier  on  Fannie  if  he  should  lie  down  and 
die.'  Defendant  testified  that  be  followed 
out  this  suggestion,  got  the  money  from  Mr. 
J.  L.  Hunter,  and  paid  plaintiff;  Mr.  J.  L. 
Hunter  furnishing  the  money  and  taking  up 
the  mortgage.  In  this  same  connection  de- 
fendant further  said:  'As  to  what  Mr.  W.  D. 
Hunter  told  me  then  with  regard  to  keeping 
the  place  as  long  as  I  paid  the  rent,  be  said 
it  would  be  the  same  as  if  he  still  held  the 
mules;  that  as  long  as  I  paid  the  $5,000  there 
would  be  no  change.  The  only  thing  about 
the  $1,200  was  to  get  myself  in  position  so 
I  would  not  bother  bis  wife  in  case  be  laid 
down  and  died;    that  is  what  be  claimed.' 

"Defendant  further  stated  that  be  was 
short  in  the  rent  of  1910,  and  'In  January, 
1911,  I  went  to  Mr.  J.  h.  Hunter  to  get  blm 
to  pay  the  balance  of  that  rental.  Mr.  W.  D. 
Hunter  asked  me  to  go  to  Mr.  J.  L<.  Hunter 
again,  and  said  he  bad  told  Lynn  Hunter 
bow  our  trade  was  and  he  would  understand 
it;  that  I  was  to  have  the  place  as  long  as 
I  paid  the  rent;  he  told  me  that  be  bad  told 
Lynn  Hunter  about  It  a  few  days  before.' 
After  stating  that  plaintiff  said  he  bad  told 
Lynn  Hunter  he  'could  keep  the  place  as 
long  as  he  kept  up  the  rent,'  he  quotes  plain- 
tiff on  this  occasion  as  saying:  'Knowing 
that,  and  having  a  mortgage  on  your  mules, 
he  will  help  you,  I  believe;  go  to  him  and  1 
believe  he  will  help  pay  the  balance.'  He 
further  quotes  the  plaintiff  upon  the  same  oc> 
casion  as  follows,  'Joe,  you  know  that  has 
been  our  understanding  all  the  time;'  also, 
'That  has  been  our  understanding  all  the 
way  through,  that  as  long  as  yon  paid  the 
rent  you  could  Iiave  it,  but  if  you  could 
not  pay  it  you  were  to  give  it  up;  you  know 
that.' 

"With  regard  to  exchange  of  places  which 
defendant  says  was  in  the  fall  of  191&,  be 
quotes  plaintiff  as  saying:  'Joe,  to  show  you 
that  I  am  trying  to  do  what  is  right  and  be- 
cause your  wife  has  died,  I  will  make  you 
this  proposition:   You  go  over  and  take  the 


home  place;  there  is  2,400  acres  in  that;  you 
have  run  the  other  place  and  made  a  success 
of  it;  I'll  turn  you  over  the  gin;  you  can 
have  that,  and  it  will  keep  peace;  let  Hal 
liave  the  other  place.'  To  which  defendant 
replied:  'Mr.  Hunter,  I  will  do  that  Tou 
know  that  I  would  not  do  anything  to  con- 
trary you;  I  have  never  done  that.'  Plaintiff 
said:  'No,  Joe,  you  have  always  been  a  good 
boy,  and,  11  you  will  do  that,  everything  will 
go  all  rigbt'  To  which  defendant  replied: 
'All  right,  sir.'  This  conversation  was  placed 
at  a  barber  shop  in  Austin,  and  defendant 
stated  that  the  next  morning  before  break- 
fast he  had  a  telephone  call  from  Mr.  Arm- 
strong to  meet  him  at  the  river.  They  met, 
and  Mr.  Armstrong  stated:  'Mr.  Hill,  Mr. 
Hunter  came  home  last  night  and  got  to  talk- 
ing about  this  change,  about  you  taking  the 
place  over  home  and  me  come  over  here. 
The  old  man  got  hot,  and  I  never  saw  him 
in  such  a  fix  in  my  life.  After  the  old  man 
talked  to  us,  Mother  and  I  liad  a  conversa- 
tion.' Witness  says  that  then  Mr.  Armstrong 
told  him  that  Mr.  Hunter  wanted  him  to  stay 
where  he  was;  that  the  next  time  he  saw 
plaintiff,  which  was  probably  three  or  four 
days  or  a  week  later,  he  said  to  plaintiff. 
'Mr.  Hunter,  Hal  tells  me  you  want  to  stay 
where  I  am  and  be  stay  here  where  he  is 
and  go  on  and  help  you.'  Plaintiff  replied: 
'Tes,  Joe,  stay  where  you  are.'  Defendant 
said:  'Well,  everything  is  all  right;  I  am  to 
stay  where  I  am  and  go  on?'  Plaintiff  said : 
'Just  the  same,  Joe;  everyttiing  is  settled 
now  and  all  right  That  is  all  that  was  ever 
said  about  that' 

"Witness  further  testified  with  regard  to 
the  conversation  in  the  fall  of  1010  at  the 
State  National  Bank  as  follows:  Plaintiff 
said:  'Joe,  that  boy  is  coming  down  to  my 
house  every  day,  Hal,  I  mean ;  they  are  try- 
ing to  make  me  take  this  place  away  from 
you  and  let  Hal  run  it  be  and  Fannie.  I 
told  them  I  wouldn't  do  it,  because  I  had 
promised  you  as  long  as  you  kept  this  rent 
paid  you  could  have  it,  and  I  stick  to  it' 

"On  cross-examination  the  defendant  stated 
that  the  conversations  in  which  Mr.  Hunter 
told  him  he  could  have  the  place  as  long  as 
he  paid  the  $6,000  rent  were  always  in  the 
fall;  that  he  (defendant)  spoke  to  the  plaintiff 
about  it  every  time  they  would  make  a  settle- 
ment 'I  would  say,  "Well,  have  I  got  it  for 
another  year?"  And  be  said,  "Tes,  Joe,  as 
long  as  you  pay  the  rent''  There  was  no- 
body present  at  those  conversations;  I  never 
thought  it  was  necessary  to  have  any  one 
present  The  first  conversation  of  that  sort 
was  in  the  fall  of  1909.  The  next  one  was  in 
the  fall  of  1910,  at  the  time  I  paid  the  rent 
The  last  conversation  I  tiad  with  blm  about 
the  rents  was  the  time  I  went  to  his  bouse 
and  talked  to  him  and  bis  wife,  and  he  ad- 
vised me  to  go  to  Lynn  Hunter  to  get  bim 
to  pay  the  balance;  it  was  just  a  little  while 
before  Christmas  in  1910,  after  I  had  gather- 


Digitized  by 


Google 


Tex.) 


HILIi  y.  HUNTER 


251 


ed  all  my  crop  and  had  in  eTerything.  We 
bad  not  bad  any  conversation  in  regard  to 
my  rent  or  my  staying  there  as  long  as  I 
paid  the  rent  after  the  fall  of  1909,  until 
this  conversation  in  the  fall  of  1910;  there 
was  notliing  said  about  It  in  the  early  part 
of  1910.' 

"The  witness  detailed  also  the  conversation 
which  took  place  at  the  time  he  was  short 
on  the  rent  and  about  plaintiff's  suggestion 
that  he  go  to  I^nn  Hunter,  wbom  the  de- 
fendant already  owed,  to  get  Lynn  Hunter 
to  take  up  the  mortgage  and  pay  the  balance 
on  the  rent;  it  appears  from  this  conversa- 
tion that  the  defendant  was  short  on  the 
rent  because  he  had  sold  all  the  cotton  and 
paid  Lynn  Hunter  91,000,  thinking  that  he 
would  have  enough  to  pay  the  plaintiff.  In 
this  conversatloi/  the  defendant  says  that  the 
plaintiff  told  him  that  he  had  already  told  Mr. 
Lynn  Hunter  what  the  arrangements  be- 
tween plaintiff  and  defendant  were,  and  that 
the  defendant  could  stay  there  as  long  as  he 
would  pay  the  rent,  and  that  Lynn  Hunter 
understood  and  would  take  up  defendant's 
indebtedness  If  defendant  would  go  to  him. 
Defendant  stated  that  he  went  to  see  Lynn 
Hunter  the  next  morning,  and  the  next  con- 
versation he  had  with  plaintiff  was  in  Jan- 
uary, 1911,  some  time  after  Lynn  Hunter 
had  paid  the  plaintiff.  At  this  last  conversa- 
tion, about  January  16,  1911,  the  plaintiff 
told  defendant  that  the  rent  was  paid  and 
everything  was  all  right  and  said,  'Just  go 
aliead,  Joe,  Just  like  you  always  have.' 

"The  defendant  also  offered  the  testimony 
of  several  witnesses  who  testified  to  conver- 
sations at  various  times  between  the  plaintiff 
and  said  witnesses.  We  do  not  consider  tliat 
these  conversations  amount  to  more  tiian 
corroborative  testimony  In  support  of  the 
defendant's  testimony,  as  above  outlined. 
We  will,  however,  give  the  court  the  t)eneflt 
of  these  several  conversations. 

"MIt  C.  Taylor  testified  to  a  conversation 
between  himself  and  plaintiff  at  WebbervUle 
In  the  fall  of  1910,  the  details  of  which  are 
as  follows:  'Mr.  Hunter  came  down  to  have 
bis  horse  shod  and  his  surrey  fixed  up,  and 
I  got  to  talking  with  blm,  and  I  told  him  I 
was  going  to  move  over  to  Mr.  Jones,'  right 
across  the  creek  from  Mr.  Hill,  and  that  I 
heard  Mr.  Hill  and  his  folks  had  to  leave, 
and  I  was  thinking  I  would  be  neighbors 
with  them,  or  something  like  that,  and  be 
said,  'Mo,  not  as  long  as  Joe  pays  me  the 
rent' 

"J.  L.  Hunter  testified  that  in  January, 
1910,  after  he  had  loaned  Mr.  Hill  some 
money,  he  had  a  conversation  with  plaintiff 
in  which  the  latter  stated  that  he  had  seen 
that  witness  had  taken  a  mortgage  on  Mr. 
Hill's  stuff,  and  plaintiff  said:  'WeU,  that's 
aU  right;  I  consider  Joe  all  right;  and  I 
think  he  is  going  to  pay  out,  and  as  long  as 
lie  is  able  to  pay  the  rent  on  the  place  he  is 
going  to  stay  there,  and  I  don't  think  you'll 


have  any  trouble  In  getting  your  money  back; 
don't  think  you  stand  any  cliance  of  losing 
anything.'  This  same  witness  testified  to  the 
same  conversation  later  on  as  follows:  Plain- 
tiff said:  'I  understand  that  yon  have  taken 
up  his  mortgage  on  those  mules  and  imple- 
ments and  that  Joe  owes  all  that  he  is  owing 
you  on  those  things.'  Witness  then  question- 
ed the  plaintiff  about  the  matter,  and  plain- 
tiff said:  'Tou'll  get  your  money,  because 
Hill  Is  on  my  place,  and  as  long  as  he  pays 
his  rent  he  will  stay  there  and  will  work  it 
out,  and  you  will  not  lose  anything.'  This 
conversation  was  in  January,  1910,  and  the 
witness  stated  that  he  had  already  loaned 
Hill  the  money  at  the  time  he  had  this  con- 
versation with  the  plaintiff.  The  witness 
further  testified  that  he  had  no  recollection 
of  having  any  other  conversations  on  this 
subject  until  January,  1911.  The  second  con- 
versation was  in  regard  to  some  rent  that 
Hill  owed  plaintiff,  and  his  recollection  was 
that  this  conversation  took  place  at  the  same 
time  he  paid  plaintiff  defendant's  rent,  but 
after  he  had  taken  the  mortgage  from  de- 
fendant Witness  gave  plaintiff  a  note  for 
the  rent  In  1911,  but  could  not  find  the  note, 
although  he  had  sent  the  money  to  the  bank 
and  paid  it  Witness  further  stated  that 
there  was  a  paper  executed  between  himself 
and  plaintiff  in  regard  to  the  transaction, 
but  he  did  not  have  the  paper  and  did  not 
remember  the  contents  of  It. 

"Llttlepage  Hill,  son  of  defendant,  testi- 
fied tliat  he  was  present  in  the  fall  of  1910, 
when  the  conversation  between  plaintiff  and 
defendant  took  place  at  the  State  National 
Bank;  that  plaintiff  stated  to  defendant 
that  the  renters  were  coming  to  him  to  rent 
the  land,  and  he  had  told  them  they  would 
have  to  go  to  defendant  to  whom  plaintiff 
had  rented,  'and  as  long  as  he  paid  the  rent 
they  would  have  to  rent  from  him;  that  he 
himself  had  nothing  to  do  with  it' 

"L.  D.  HUl,  another  son  of  defendant,  tes- 
tified that  he  was  present  in  1910  when  the 
conversation  took  place  between  plaintiff  and 
defendant  at  the  Central  Barber  Shop  in  re- 
gard to  the  defendant  taking  the  home  place 
and  letting  Armstrong  have  the  place  in  suit. 
He  stated  that  defendant  said  he  would  not 
like  to  take  that  big  a  place  for  Just  one  year, 
unless  he  had  a  written  contract  'Grandpa 
said  there  was  not  any  use  to  have  a  written 
contract;  that  he  could  have  that  place  Just 
like  the  other  place,  as  long  as  he  paid  the 
rent' 

"Plaintiff  denied  having  ever  told  the  de- 
fendant he  could  have  the  place  as  long  as 
be  paid  the  rent,  but  we  do  not  deem  it  nec- 
essary to  set  out  the  testimony  of  plaintiff 
In  this  regard,  as  the  assignments  of  error 
in  question  are  based  upon  the  sufliciency  of 
the  testimony  to  submit  the  case  to  the 
Jury." 

[1]  Counsel  for  appellee  contend,  and  we 
sustain  the  contention,  tlmt  a  lease  of  prem- 
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iseB  for  a  term  "as  long  as  the  tenant  pays 
the  rent"  Is,  on  account  of  the  nnceitainty 
of  Its  duration,  a  tenancy  at  will;  and  that 
in  the  case  at  bar,  by  reason  of  the  holding 
over  under  a  yearly  tenancy,  and  the  fact 
that  the  property  consisted  of  a  farm  rented 
by  the  year,  the  tenancy  should  be  construed 
to  be  from  year  to  year.  Liea  v.  Hernandez, 
10  Tex.  137 ;  Beauchamp  ▼.  Runnels,  85  Tex. 
Civ.  App.  212,  79  8.  W.  1105;  San  Antonio 
V.  French,  80  Tex.  575,  16  S.  W.  440,  26  Am. 
St.  Rep.  763;  Murray  v.  Cherrlngton,  99 
Mass.  229 ;  Corby  t.  McSpadden,  63  Mo.  App. 
648;  Ashley  t.  Warner,  11  Gray  (Mass.)  43; 
Western  Transportation  Co.  v.  Liansing,  49 
N.  T.  499;  Heck  v.  Borda  (Pa.)  6  Atl.  392; 
Gardner  v.  Hazleton,  121  Mass.  496;  Sars- 
fldd  V.  Healy,  50  Barb.  (N.  Y.)  245;  The 
Bishop  of  Bath's  Case,  6  Ooke,  86. 

"The  continuance  of  a  term  of  years  con- 
stitutes  an  essential  part  of  a  contract  and 
must  be  ascertained  with  certainty  at  its 
commencement;  Otherwise  the  lease  will 
create  but  a  tenancy  at  will  or  from  year  to 
year.  If  It  be  not  wholly  void,  as  if  It  be  to 
bold  until  a  child,  then  unborn,  shall  be  of 
full  age,  or  so  long  as  a  certain  individual 
shall  continue  parson  of  Dale;  this  will  In 
either  case  constitute  but  a  tenancy  at  will, 
because  of  the  uncertainty  that  the  child  will 
ever  arrive  at  that  age,  or  that  the  indi- 
vidual in  question  will  continue  parson  of 
Dale."    Taylor,  Landlord  and  Tenant,  |  75. 

In  Murray  v.  Cherrlngton,  above  cited,  a 
lessee  claimed  the  right  to  bold  the  premises 
for  two  years  under  a  letter  from  the  les- 
sor providing  that  the  tenancy  should  begin 
as  soon  as  the  premises  were  ready  for  oc- 
cupancy. Bat,  'In  case  after  two  years  sub- 
sequent to  your  moving  into  said  house  I 
should  wish  to  live  in  the  house  myself,  I 
can  do  so,  and  that  then  you  may  still  re- 
tain, if  yon  wish  so  to  do,  the  second  floor 
and  front  chamber  and  bedroom  adjoining, 
for  such  a  term  as  may  be  agreeable  to  us 
both."  The  defendant  entered,  and,  in  less 
than  two  years  from  the  date  of  the  letter, 
proceedings  were  instituted  to  remove  blm. 
The  court  said :  "We  are  of  opinion  •  •  • 
that  the  term  of  this  letter  did  not  create 
an  estate  for  years,  namely,  a  lease  for  two 
years,  between  the  parties.  The  duration  of 
a  lease  for  years  must  be  certain;  this  in- 
cludes both  its  commencement  and  termina- 
tion. It  may  be  conceded  that  a  lease  for 
years  may  begin  'when  a  house  Is  suitable 
to  be  occupied,'  according  to  the  maxim,  'Id 
certnm  est  quod  certum  reddi  potest'  But 
the  fatal  objection  remains  that  no  period  of 
termination  is  fixed  by  this  letter.  A  lease- 
hold interest  for  an  uncertain  and  indefinite 
term  is  an  estate  at  will  only.  Shaw,  O.  J., 
in  Cheever  v.  Pearson,  16  Pick.  [Mass.]  271 ; 
Bishop  of  Bath's  Case,  6  Coke,  35,  Bac.  Ab. 
Lease,  L.  8.  It  is  indisputable  that  an  entry 
by  the  lessee  under  this  instrument  would 
not  bind  him  to  remain  for  any  definite 


period.  He  could  terminate  his  tenancy  In 
the  modes  provided  by  statute.  As  to  him 
there  is  no  term  of  certain  duration.  Con- 
sequently there  can  be  none  as  to  the  land- 
lord. The  proviso  that  after  two  years  from 
the  commencement  of  the  occupancy  the  land- 
lord may  live  In  the  house  if  he  wishes  to  do 
so,  and  that  the  tenant  may  still  retain,  if 
he  wishes,  certain  rooms,  cannot  change  that 
construction.  This  clause  has  no  tendency 
to  show  that  the  tenant  was  bound  to  remain 
dui;lng  two  years." 

The  principle  that  a  lease  must  as  to  its 
duration  be  certain  or  refer  to  a  certainty 
is  thus  tersely  stated  by  the  learned  EngUsh 
Jurist  In  the  Bishop  of  Bath's  Case,  above 
dted:  "When  a  lease  for  years  shall  be 
made  good  by  reference,  the  reference  ought 
to  be  a  thing  which  1ms  express  certainty 
at  the  time  of  the  lease  made,  and  not  a  pos- 
sible or  casual  certainty." 

In  Corby  v.  McSpadden,  dted  above,  the 
lease  was  of  premises  at  the  rate  of  $55  per 
month  "until  the  lessor  is  prepared  to  im- 
prove the  ground  with  new  buildings."  The 
lessor  gave  notice  of  the  termination  as  re- 
quired under  the  statute,  and  the  court  say : 
"We  are  of  the  opinion  that  the  lease;  on 
account  of  uncertainty  of  duration,  was  in- 
operative for  any  other  purpose  than  the 
creation  of  an  estate  at  wilL  A  lease,  to  be 
valid  for  any  greater  estate,  must  be  certain 
as  to  commencement  and  duration.  This  one 
Is  certain  as  to  commencement,  but  not  as 
to  termination.  The  certainty  of  duration 
need  not  *  *  *  be  named,  eo  nomine,  but 
it  may  be  made  to  appear  by  reference  to 
certainty.  Thus  it  Is  said  in  2  Piatt  on 
Leases,  70:  'If  land  be  demised  to  A.  during 
the  minority  of  B.,  here.  If  B.  be  of  the  age 
of  10  years,  the  lease  will  be  good  for  11 
years,  if  B.  shall  live  so  long,  but  not  other- 
wise; the  minority  ceasing  with  his  death.' 
And,  among  other  illustrations,  he  states 
that :  'It  may  be  marked  by  reference  to  an- 
other lease  already  in  existence,  as  a  lease 
to  A.  for  so  many  years  as  B.  bas  in  the 
manor  of  Dale;  here,  if  B.  has  ten  years, 
A.  will  take  a  term  of  the  same  extent'  The 
lease  in  question  itself  expresses  no  certain- 
ty, nor  does  it  refer  to  a  certainty,  as  limit- 
ing the  time  it  should  run.  In  the  illustra- 
tions given,  B.'s  becoming  of  age  or  dying 
was  inevitable.  And  so  of  the  reference  to 
the  other  lease;  that  lease  was  already  in 
existence,  with  a  fixed  period  of  limitation. 
So  the  author  says  that  to  support  the  lease 
by  reference.  It  must  refer  to  a  thing  which 
has  express  certainty  at  the  time  the  lease 
is  made.  Applying  these  rules  to  the  lease 
in  question.  It  is  apparent  that  it  Is  void  of 
any  certainty  whatever.  Will  plaintifT  ever 
be  'prepared  to  improve  the  property  with 
new  buildings  7*  Is  her  becoming  prepared  as 
certain  as  death,  or  the  expiration  of  a  stat- 
ed period  of  time?  Instead  of  this  provision 
being  certain,  there  is  scarcely  any  provision 
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UmlUng  the  time,  wUcb,  In  the'  nnatability 
of  the  affaira  of  life  and  conditions  of  biul- 
ness,  could  be  more  uncertain." 

In  Westeni  Transportation  Company  y. 
Lansing,  supra,  a  lease  for  a  definite  period, 
giving  the  lessee  the  privilege  of  keeping 
tbe  premises  for  such  further  time  as  he 
should  choose  to  elect,  he  paying  the  annual 
rental,  was  held  to  be  at  most,  after  the 
expiration  of  the  definite  term  named  In  the 
lease,  a  tenancy  from  year  to  year  deter- 
minable at  the  pleasure  of  either  the  lessor, 
tbe  lessee,  or  owner  of  the  reversion  upon 
giving  requisite  notice.  The  same  principle 
bas  been  recognized  and  applied  in  this  state 
In  Lea  v.  Hernandez  and  Beauchamp  v.  Run- 
nels, supra.  In  the  first  case  it  was  held  that 
a  tenancy  until  the  premises  were  sold  was 
a  tenancy  at  tbe  will  of  either  party;  and 
in  the  Beauchamp  Case  it  was  held  that  a 
tenancy  for  such  time  as  the  lessee  might  de- 
sire was  a  tenancy  terminable  at  the  will 
of  either  party. 

Under  these  authorities,  and  upon  prin- 
ciple, we  feel  sure  of  the  soundness  of  the 
proposition  that  a  lease  providing  that  the 
tenant  may  hold  the  premises  so  long  as  he 
pays  the  rent  is,  on  account  of  tbe  uncer- 
tainty of  the  period  of  its  duration,  a  mere 
tenancy  at  will ;  and  that  in  tbe  present  case, 
where  there  was  a  holding  over  under  tbe 
former  annual  holdings,  and  the  rent  pay- 
able annually,  tbe  tenancy  was  from  year  to 
year,  terminable  at  the  end  of  any  year  at 
tbe  will  of  either  party. 

[2]  Furthermore,  according  to  appellant's 
theory,  the  contract  was  unilateral,  embrac- 
ing a  promise  on  appellee's  part,  but  no  ob- 
ligation on  the  part  of  appellant;  and  no 
consideration  was  shown  by  which  appellee 
would  be  bound  by  such  one-sided  contract 
The  $5,000  which  appellant  was  to  pay  as 
rental  for  the  premises  was  no  consideration 
for  an  agreement  by  which  he  was  to  have 
the  option  to  keep  or  not  to  keep  the  farm  for 
another  year. 

{3]  If  the  contract  was  not  for  a  tenancy 
from  year  to  year,  and  extended  beyond  one 
year,  then,  as  it  was  not  in  writing,  we  are 
of  opinion  that  It  was  within  the  purview  of 
the  fourth  subdivision  of  the  statute  of 
frauds,  which  requires  all  contracts  for  the 
sale  or  lease  of  real  estate  for  a  longer  term 
than  one  year  to  be  in  writing.  Bateman  v. 
Maddox,  86  Tex.  646,  26  S.  W.  51;  Hand  v. 
Osgood,  107  Mich.  55,  64  N.  W.  867,  30  L.  B. 
A.  379,  61  Am.  St  Rep.  312. 

[4]  Counsel  for  appellant  make  the  conten- 
tion that,  on  account  of  what  occurred  be- 
tween appellant  and  api;)ellee,  and  appellant 
and  Lynn  Hunter,  the  case  would  be  taken 
out  of  tbe  statute  of  frauds,  but  we  faU  to 
perceive  any  merit  in  that  contention.  In  so 
fttr  as  appellant  is  concerned,  the  most  that 
can  be  said  in  reference  to  that  matter  Is 
that  appellee  induced  bfm  to  borrow  money 
from  I^na  Hunter  with  which  to  pay  an 


honest  debt  due  to  appellee.  We  fail  to  see 
wherein  apiiellant  was  injured  by  that  trans- 
action. If  be  had  not  borrowed  the  money 
from  'Lynn  Hunter,  he  would  still  be  owing 
it  to  appellee ;  land  It  does  not  appear  that  be 
owes  Ijywa  Hunter  any  more  on  that  account 
than  he  would  have  owed  appellee.  Lynn 
Hunter  is  not  a  party  to  this  suit,  and,  if 
he  has  any  complaint  against  appellee  on 
account  of  the  matter  referred  to,  It  cannot 
be  considered  in  this  case;  and  this  last 
statement  disposes  of  the  assignments  which 
complain  of  the  action  of  the  court  below  in 
not  permitting  Lynn  Hunter  to  state  why  he 
loaned  appellant  the  money  referred  to,  and 
in  excluding  other  testimony  of  a  similar  na- 
ture. 

[I]  This  disposes  of  all  tbe  questions  ex- 
cept the  contention  that  appellant's  right  to 
recover  upon  his  cross-action  should  have 
been  submitted  to  the  Jury.  Under  the  as- 
signment presenting  this  question,  appellant 
states  in  his  proposition  that  the  evidence 
shows  that  he  obtained  a  buyer  who  was 
able,  ready,  anxious,  and  willing  to  take  the 
property  at  the  price  appellee  authorized  ap- 
pellant to  sell  it  Appellant's  brief  does  not 
copy  or  state  the  substance  of  any  witness' 
testimony  to  the  effect  that  a  purchaser  was 
procured  who  was  willing  and  able  to  pur- 
chase the  property  at  tbe  price  fixed.  Coun- 
sel for  appellee  controvert  appellant's  state- 
ment, and  the  statement  of  facts  bears  out 
appellee's  statement,  which  is  as  follows: 
"Tbe  only  testimony  bearing  on  tbe  defend- 
ant's having  compiled  with  the  contract  of 
agency  by  furnishing  a  purchaser  ready, 
wining,  and  able  to  buy  is  that  of  the  de- 
fendant himself,  set  forth  in  the  statement 
of  facts  on  pages  25  to  28  and  80  to  31,  In 
which  the  defendant  says,  in  substance,  that 
Mr.  Boswell  told  him  that  he  had  a  pur- 
chaser, Mr.  Lundell,  who  would  buy  on  the 
terms  authorized  by  tbe  plalntUT.  Defend- 
ant never  saw  the  buyer  himself  or  talked 
to  him.  He  also  states  that  the  trade  was 
talked  about  between  himself,  (Mr.  Boswell, 
and  Mr.  Shofner  at  the  time  that  tbe  latter 
two  stated  that  they  had  found  a  buyer. 
Neither  Mr.  Boswell  nor  Mr.  Shofner  testifi- 
ed in  the  case,  nor  was  Mr.  Lundell  called, 
and  there  is  no  Intimation  in  tbe  record, 
either  from  hearsay  testimony  or  otherwise, 
that  either  Mr.  Lundell,  the  supposed  pur- 
chaser, or  Mr.  Boswell  or  Mr.  Shofner  had 
the  ability  to  purchase  the  property  on  the 
terms  alleged  to  have  been  agreed  to  or  on 
any  other  terms."  This  testimony  fell  far 
short  of  showing  that  appellant  had  any 
right  to  recover  the  commission  sued  for; 
and,  in  disposing  of  this  question,  we  quote 
as  follows  from  Clark  v.  Wilson,  41  Tex.  Glv. 
App.  460,  91  S.  W.  627:  "No  sale  having 
been  in  fact  made,  in  order  to  entitle  the  ap- 
pellee to  recover  his  commissions,  it  was 
necessary  for  him  to  procure  a  purchaser 
who  was  ready,  able,  and  willing  to  buy  on 
I  the  terms  upon  which  he  was  authorized  to 
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sell,  and  that  the  failure  to  sell  resulted 
from  the  fault  of  his  principal.  Brackenridge 
V.  Claridge,  91  Tex.  532  [44  S.  W.  819,  43 
L.  R.  A.  693].  The  mere  fact  that  appellant 
himself  made  the  contract  of  February  8tb 
with  Kibbe  did  not  entitle  appellee  to  com- 
missions. This  evidenced  nothing  more  than 
that  Kibbe  and  his  associates  were  willing 
to  bny.  Appellant  had  not  employed  appel- 
lee to  get  a  man  who  would  agree  to  buy, 
but  one  who  would  bny,  who  was  not  only 
willing,  but  ready  and  able,  to  buy,  so  that 
nothing  but  appellant's  unwillingness  or  in- 
ability to  sell  wonld  prevent  a  consummated 
sale." 

No  error  has  been  shown,  and  the  Judg- 
ment Is  affirmed. 


Ex  parte  BOTD. 

BOYD  V.   BOYD. 

(Conrt  of  Civil  Appeals  of  Texas.    Texarkana. 

March  28,  1U13.     Rehearing  Denied 

Apra  17.  1913.) 

1.  DlTOBOX   ({  332*}— FOBEIQN  DiVOBCE— CX7S- 

TODT  OF  Child. 

Though  an  order  of  court,  awarding  to  a 
spouse  obtaining  a  divorce  the  custody  of  a 
child  of  the  parties,  must  be  given  full  faith 
and  credit  by  the  courts  of  another  state,  it  is 
res  judicata  only  so  long  as  the  material  cir- 
cumstances existing  at  the  time  of  the  order 
remain  unchanged. 

[Ed.  Note. — For  other  cases,  see  Divorce, 
Cent  Dig.  f  843;  Dec.  Dig.  g  332.*] 

2.  DiVOBOB    (I    303*)— CUSTODT    OF    Chilobkn 

—Obdbbs— Changed  Conditions. 

Where  a  wife,  who  when  her  husband  ob- 
tained a  divorce  and  the  custody  of  their  child 
refused  to  perform  the  duties  of  a  mother  and 
was  without  a  permanent  home,  subsequently 
acquired  a  home,  with  permanent  employment 
and  with  opportunity  to  care  for  the  child,  and 
actually  cared  for  her,  there  was  a  changed 
condition  sufficient  to  authorize  the  court  to 
award  to  her  the  custody  of  the  child. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  §S  793-795;  Dec.  Dig.  §  303.*] 

3.  DivoBCE  (§  298*)— CnsTODT  of  CniLDBSiT. 

Under  Rev.  Civ.  St  1911,  art.  40()9,  pro- 
viding that  where  parents  do  not  live  together 
their  rights  to  the  custody  of  their  children  are 
equal,  a  husband  obtaining  a  divorce  from  his 
wife  18  not  entitled  to  the  custody  of  a  child  as 
against  the  rights  of  the  wife,  but  the  court,  in 
awarding  the  custody  of  the  child,  must  con- 
sider alone  the  rights  and  welfare  of  the  child. 
[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  §{  781-787;  Dec.  Dig.  |  298.*] 

Appeal  from  District  Court,  Bowie  County; 
P.  A.  Turner,  Judge. 

Habeas  corpus  by  Albert  G.  Boyd  against 
Phanie  L.  Boyd,  to  obtain  the  possession  of 
a  child,  Emma  Rachel  Boyd,  four  years  old, 
held  by  defendant  From  a  Judgment  award- 
ing the  custody  of  the  child  to  defendant, 
relator  appeals.    Affirmed. 

This  is  a  habeas  corpus  proceeding  by  the 
father  to  obtain  the  possession  of  his  child, 
a  girl  four  years  of  age,  held  by  its  mother. 
The  trial  resulted  in  a  judgment  continuing 


the  child  In  the  custody  of  the  mother.  The 
relator  and  respondent  were  married  in  the 
state  of  Oklahoma,  and  the  child  was  born 
thera  On  March  12,  1912,  about  fire  years 
after  the  marriage,  the  husband  filed  a  snit 
for  divorce  against  the  wife  in  the  district 
court  of  Coal  county  In  Oklahoma.  The 
petition  prayed  for  at>8olute  divorce  and  for 
the  custody  of  the  child,  and,  omitting  for- 
mal parts,  the  allegations  were:  "That  on  or 
about  June  16,  1911,  the  defendant,  Phanie 
Ll  Boyd,  abandoned  and  deserted  plaintiff 
without  excuse,  cause,  or  provocation,  and 
has  ever  since  remained  wholly  away  from 
plaintiif,  notwithstanding  his  repeated  re- 
quests for  her  return,  and  receipt,  accept- 
ance, and  appropriation  of  sufficient  sums 
of  money  by  him  for  that  purpose  supplied, 
and  that  luUd  desertion  and  abandonment 
now  continues.  That  the  defendant  has  been 
and  is  guilty  of  extreme  cruelty  toward 
plaintiff,  in  this,  to  wit,  that  she  willfully 
and  persistently  refuses  and  denies  him  of 
her  society  and  duty,  and  deprives  him  of 
the  company  and  society  of  his  child  and 
the  knowledge  of  its  comforts,  safety,  and 
whereabouts,  to  his  great  humiliation  and 
pain.  And  aa  a  further  cause  of  action 
plaintifiC  states  that  said  defendant  is  guilty 
of  gross  neglect  of  duty  toward  him  in  tliat 
she  fails,  refuses,  and  neglects  to  perform 
the  ordinary  duties  of  a  wife  and  mother,  so 
that  he  may  give  attention  to  and  make  pro- 
vision for  the  wants  and  necessaries  of  the 
family,  the  health  and  education  of  the 
infant,  Emma  Rachel  Boyd,  and  the  acquire- 
ment of  a  home  and  shelter  as  on  him  by 
his  legal  duty  to  wife  and  child  Incumbent. 
Plaintiff  further  says  that  he  is  an  able- 
bodied  man,  regularly  and  continually  em- 
ployed, earning  about  $70  per  month,  and  is 
willing  and  able  adequately  to  support  the 
family  and  to  provide  for  and  educate  the 
child,  Emma  Rachel  Boyd,  aforesaid,  and 
that  the  defendant,  Phanie  L.  Boyd,  is  with- 
out a  permanent  home,  and  itinerant  Plain- 
tiff  further  says  that  he  has  always  de- 
meaned himself  properly,  and  acted  toward 
defendant  as  a  faithful  husband,  and  is  with- 
out fault  in  the  premises ;  that  he  has  given 
the  defendant  no  cause  or  provocation  what- 
ever for  her  desertion  and  extreme  cruelty 
toward  him  and  her  gross  neglect  of  duty 
as  aforesaid."  On  August  8,  1912,  the  court 
entered  a  decree  dissolving  the  marriage  re- 
lation, and  awarding  the  care  and  custody 
of  the  child  to  the  father.  The  court  had 
jurisdiction  of  the  parties  and  the  child. 
The  decree  shows  that  service  was  had  by 
publication,  and  that  no  answer  was  filed 
by  the  defendant  On  the  day  the  decree 
was  entered  the  husband  wrote  a  letter  to 
the  wife,  who  was  then  residing  In  Texas, 
stating  that  a  divorce  was  granted,  and  he 
was  awarded  the  custody  of  the  child,  and 
that   if   she   wanted    the   child    and    would 
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c<Mne  after  It  It  wonld  be  all  right  The  wife 
went  to  Oklahoma  and  got  the  child,  and 
then  came  back  with  It  to  Texas,  where 
she  has  permanently  made  her  home  By 
letting  the  wife  have  the  child  it  was  not 
the  purpose  of  the  father  to  relinquish  his 
custody  of  It  At  the  trial  of  the  habeas 
corpus  testimony  was  Introduced  showing 
the  condition  and  situation  of  the  parties 
at  the  time  of  the  hearing,  with  reference 
to  the  care  and  custody  of  the  child.  Nei- 
ther party  was  shown  to  be  unfit  for  the 
custody  of  the  child.  The  Judgment  of  the 
Jadge  awarding  the  custody  of  the  child  to 
the  mother,  involves  the  findings  of  fact  that 
since  the  decree  of  the  Oklahoma  court  there 
has  been  material  change  in  the  situation 
and  condition  of  the  parties  as  to  their  fit- 
ness as  custodian  for  the  child;  that  the 
Oklahoma  Judgment  Is  not  res  adjudicata  of 
such  new  facts;  that  the  mother  now  Is  the 
more  fit  and  suitable  one  to  have  the  custody 
and  care  of  the  child ;  and  that  the  best  In- 
terest of  the  child  now  demands  Its  continu- 
ance with  the  mother.  The  evidence  sup- 
ports such  findings,  and  they  are  here  sus- 
tained and  adopted. 

MahafFey  &  Thomas,  of  Texarkana,  for  ap- 
pellant Geo.  W.  Johnson,  of  New  Boston, 
for  appellee. 

LEVY,  J.  (after  stating  the  facts  as 
above).  [1]  By  the  first  assignment  it  is  con- 
tended that  the  Judgment  In  the  Instant  pro- 
ceeding Is  contrary  to  the  law  and  evidence, 
for  that  the  Judgment  of  the  district  court 
of  Coal  county,  Okl.,  awarding  the  custody 
of  the  child  to  appellant  Is  res  adjudicata 
of  such  custody,  and  such  Judgment  should 
be  given  full  faith  and  credit  by  the  courts 
of  Texas.  It  is  settled,  and  not  doubted,  that 
an  order  of  the  court  awarding  custody  of 
the  child  to  the  parent  is  a  Judgment  that 
shonld  be  given  faith  and  credit  by  the  courts 
of  other  states,  as  required  by  the  federal 
Constitution.  Wilson  v.  Elliott  96  Tex.  472, 
75  S.  W.  368,  97  Am.  St  Rep.  928.  But  an 
order  awarding  custody  "of  a  child  is  not 
considered  res  adjudicata  except  for  so  long 
as  the  material  circumstances  existing  at 
the  time  of  the  order  remains  unchanged, 
for  It  Is  not  the  object  of  the  proceeding  to 
award  custody  to  establish  a  permanent 
custody.  And  the  rule  is  that  where  a  new 
state  of  facts  between  the  parties  in  relation 
to  the  child  has  arisen  subsequently  to  the 
prior  adjudication,  the  matter  should  not  be 
adjudged  res  adjudicata.  Wilson  v.  Elliott, 
snpra. 

[2]  In  order  to  apply  this  rule  we  are  thus 
brought  directly  to  the  leading  question  as 
to  whether  the  points  in  controversy  in  the 
Instant  proceeding,  upon  which  the  eviden- 
tial force  of  the  Oklahoma  Judgment  Is  to  be 
directed,  were  the  same  matters  in  issue,  or 
points  in  controversy,  raised  and  determined 
in  the  first  proceeding,  or  a  new  state  of 
facts  between  the  parties  in  relation  to  the 


child  arising  subsequently  to  the  first  pro- 
ceeding. As  the  Judge  trying  the  case  re- 
fused to  apply  the  estoppel  of  the  Oklahoma 
Judgment  to  the  matters  arising  in  the  in- 
stant proceeding.  It  must  be  assumed,  as  we 
must  do  In  support  of  the  Judgment  ren- 
dered, that  he  based  his  Judgment  which  is 
a  modification  of  the  Oklahoma  Judgment, 
on  the  finding  that  a  new  and  material  state 
of  facts  between  the  parties  in  relation  to 
the  child  has  arisen  subsequently  to  the  ad- 
judication by  the  Oklahoma  court  From  a 
consideration  of  the  testimony  we  conclude 
that  such  findings  of  fact  are  warranted  by 
the  evidence  and  should  be  sustained.  Hence 
the  court  did  not  err  in  adjudging  that  the 
Oklahoma  Judgment  was  not  res  adjudicata. 
It  is  apparent  on  the  face  of  the  petition 
and  Judgment  in  the  Oklahoma  proceeding 
as  to  what  questions  were  litigated  there- 
in. By  reference  to  these  records  it  appears 
that  the  character,  condition,  and  situation 
of  the  respective  parties  at  that  time  In  re- 
lation to  the  child  were  the  matters  In  Issue, 
and  shown  to  the  court  in  order  to  decide 
the  fitness  of  the  parties  for  the  custody  of 
the  child.  By  the  allegations,  which  must 
be  presumed  to  have  been  proven,  the  father 
was  shown  to  be  an  able-bodied  man,  of 
good  character,  regularly  and  continually 
employed  and  earning  $70  per  month,  and 
willing  and  adequately  able  to  support  and 
educate  the  child.  The  mother  was  shown, 
according  to  the  allegations  (1)  to  have  per- 
sistently deprived  the  father  of  the  company 
and  society  of  the  child  and  the  knowledge 
of  its  comforts  and  whereabouts,  to  Ills 
humiliation  and  pain,  and  (2)  refusing  and 
neglecting  to  perform  the  duties  of  a  wife 
and  mother,  and  (3)  to  be  without  a  perma- 
nent home  and  Itinerant.  The  testlmouy 
offered  in  the  Instant  proceeding  was  as  to 
the  character,  condition,  and  situation  of 
the  respective  parties  in  relation  to  the  child 
at  the  present  time  of  the  hearing.  It  was 
proven  by  the  father  that  he  Is  32  years 
old,  of  good  moral  character,  and  has  e^^ 
ployment  at  the  coal  mines  In  Coalgate,  earn- 
ing $2.50  per  day,  and  that  he  is  willing  and 
able  to  maintain  and  educate  the  child,  and 
is  desirous  of  having  the  child.  The  father 
does  not  own  a  home,  but  he  says,  "I  can 
furnish  a  home  for  the  child  at  my  mother's 
and  father's,  or  1  can  furnish  a  home  for 
her  elsewhere."  It  was  shown  that  his  fa- 
ther and  mother  were  living  at  Coalgate 
and  had  a  good  home  there.  It  was  proven 
by  the  mother  as  follows:  "I  now  have  a 
permanent  position  at  $15  per  month  and 
board  for  myself  and  child.  I  am  living  in 
the  family  with  Mr.  and  Mrs.  B.  R.  McOop- 
pin,  husband  and  wife.  I  am  working  for 
them.  They  run  a  store  and  hotel  at  Bas- 
sett,  Tex.  I  have  a  nice  comfortable  home 
with  Mr.  and  Mrs.  McCoi^in,  and  have  an 
opportunity  to  see  after  and  care  for  my  said 
child.  I  am  27  years  old.  In  good  health, 
and  I  will  take  care  of,  educate,  and  main- 
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tain  the  child  Id  a  manner  that  wlU  be  to 
the  best  Interest  of  the  child ;  I  want  to  do 
so  because  I  love  it  The  people  with  whom 
I  live  are  good  to  me  and  my  child.  There 
Is  a  public  school  at  Bassett,  within  sight 
of  where  I  live,  to  which  I  can  send  my 
child."  Hr.  McGoppln  corroborates  the  state- 
ments of  the  mother,  and  testifies  further, 
"I  have  noticed  her  disposition  toward  the 
child  from  time  to  time,  and  she  is  kind  to 
it  and  cares  for  the  child  In  a  yery  tender 
manner,  and  seems  to  love  it  very  much." 
Comparing  the  facts  adjudicated  in  the  for- 
mer proceeding  with  the  facts  now  relied 
on,  It  is  seen  that  at  the  time  of  the  prior 
proceeding  the  mother  "neglected  and  re- 
fused to  perform  the  duties  of  a  mother," 
and  "was  without  a  permanent  home  and 
itinerant,"  while  at  the  present  time  she  is 
faitlifnily  and  lovingly  performing  her  duty 
towards  the  child,  and  has  a  home,  with 
permanent  employment  and  wages,  and  with 
full  opportunity  to  attend  and  care  for  the 
child.  This  constitutes  a  new  and  changed 
condition  and  situation  of  the  mother  in  re- 
lation to  the  child,  and  snfDdent,  we  think, 
to  sustain  the  findings  Involved  in  the  Judg- 
ment of  the  judge  and  in  not  adjudging  the 
Oklahoma  Judgment  res  adjudlcata  of  such 
matters  here  relied  on  to  give  her  the  custo- 
dy of  the  child.  If  the  mother  was  entitled, 
as  she  was,  to  have  a  modification  of  the 
prior  Judgment,  the  propriety  and  fitness  of 
her  selection  for  the  custody  of  the  child 
four  years  old,  considering  the  welfare  and 
best  interest  of  the  child,  cannot  be  disturbed 
on  appeal. 

[3]  The  second  assignment  presents  the 
point  that  the  father  is  entitled  to  the  custo- 
dy of  his  minor  child,  even  against  the  moth- 
er, unless  it  is  made  to  appear  that  his  con- 
duct, habits,  and  character,  as  directly  af- 
fecting the  child,  are  such  as  to  render  it  to 
the  best  interest  of  the  child  to  take  it  from 
his  custody.  The  general  doctrine  on  which 
the  point  is  predicated  that  the  father  has 
the  absolute  right  to  the  custody  of  his  child, 
if  personally  unobjectionable,  cannot  now 
obtain  and  be  applied  In  this  state,  for  the 
statute  applicable  to  guardianship,  where 
the  parents  do  not  live  together,  would  fix 
the  rule  likewise  In  this  character  of  cases 
that  the  rights  of  the  mother  and  father  to 
the  custody  are  equal,  leaving  the  rights 
and  welfare  of  the  child  alone  to  be  con- 
sidered. See  article  4069.  There  is  nothing 
in  the  record  to  suggest  the  unfitness  of  the 
mother  to  have  and  continue  the  custody. 

The  Judgment  is  affirmed. 


CRAMER  et  aL  v.  BARPIBtiD. 

(Court  of  Civil  Appeals  of  Texas.    Tesarkana. 

April  3,  1913.) 

1.  Tbespass  to  Try  Title  (§  47*) — JnooMENT 
—Final  Judgment. 

The  judgment,  in  trespass  to  try  title,  that 
plaintiffs  take  nothing,  and  that  defendant  re- 


cover of  and  from  them  the  land  in  controversy, 
and  that  a  certain  road  is  the  boundary  be- 
tween the  parties,  is  a  final  one,  though  the 
parties  agreed  that  the  only  question  involved 
was  as  to  the  dividing  line  between  their  prop- 
erties, thus  eliminating,  and  depriving  the  court 
of  power  to  determine,  all  but  one  issue. 

[Ed.  Note.— For  other  cases,  see  Trespass  to 
Try  Title,  Cent  Dig.  {{  e&-71:  Dec.  Dig.   { 

2.  JUDGJCENT    (I    261*)— PUEADIHOS    TO    SUP- 
PORT. 

Where  the  most  that  appears  from  the 
pleadings  and  to  agreement  of  the  parties  filed 
m  trespass  to  try  title  is  that  there  was  a  dis- 
pute between  the  parties  as  to  the  location  of  a 
line  separating  lands  owned  by  them,  what  the 
dispute  is  not  appearing,  they  do  not  present 
an  issue  to  try,  and  do  not  support  a  judgment 
determining  the  boundary  line. 

[Ed.  Note. — For  other  cases,  see  Judgment; 
Cent  Dig.  {  437:  Dec  Dig.  §  251.*] 

8.  Boundaries  (J  37*)— Evidence. 

Testimony,  that  in  1859  and  subsequently 
the  road  to  H.'s  mill  turned  northwest  iMfore 
reaching  the  west  line  of  the  B.  survey,  is  with- 
out probative  force  in  establishing  the  south 
boundary  line  of  plalntiOs'  land,  described  in 
their  deed  of  1894  as  "the  old  road  that  for- 
merly ran  from  H.'s  old  mill  by  the  old  plan- 
tation of  R.,  as  explained  in  a  deed  from  L.  to 
R.,  dated  February  18,  1850." 

[E>i.  Note. — For  other  cases,  see  Boundaries. 
Cent  Dig.  §g  184-194;  Dec.  Dig.  I  37.*] 

Appeal  from  District  Court,  Morris  Coun- 
ty; P.  A.  Turner,  Judge. 

Action  by  Mrs.  S.  A.  Cramer  and  another 
against  J.  T.  Barfield.  Judgment  for  defend- 
ant Plaintiffs  appeal.  Reversed  and  re- 
manded for  new  triaL 

Henderson  &  Bolin,  of  Dalngerfleld.  for  ap- 
pellants. Moore  &  Hart,  of  Daingerfield,  and 
P.  A.  Turner,  of  Texarkana,  for  appellee. 

WILLSON,  C.  J.  Appellants  (wife  and  hus- 
band) were  the  plaintiffs  In  the  court  below. 
Their  suit  was  against  aiH)ellee,  and  as  com- 
menced by  them  was  to  U|y  the  title  to  200 
acres  of  a  tract  of  422  aoes  of  land  In  Mor- 
ris county  known  as  the  "Ulley  Survey"  and 
also  known  as  the  "Beard  Survey."  The  pe- 
tition contained  only  the  allegations  usually 
made  by  the  plaintiff  in  a  suit  of  trespass  to 
try  titie.  In  the  petition  the  land  sued  for 
was  described  as  follows:  "Beginning  at 
the  N.  E.  comer  of  the  liUey  survey  by  vir- 
tue of  the  Beard  headrlght  certificate ;  thence 
south  to  the  old  road  that  formerly  ran  from 
Houston's  old  mill  by  the  old  plantation  of 
E.  O.  Rogers  as  explained  in  a  deed  from 
J.  D.  LiUey  and  H.  B  Ulley  to  J.  T.  Rogers, 
dated  February  18,  1850;  thence  west  with 
said  road  to  the  west  boundary  line  of  said 
Beard  survey;  thence  north  with  said  Beard's 
west  line  to  the  corner;  thence  east  to  the 
place  of  beginning,  containing  200  acres  of 
land."  Appellee's  answer  was  a  plea  of  "not 
guilty." 

On  the  trial  appellants  offered  and  the 
court  admitted  as  evidence:  (1)  A  deed  from 
W.  D.  Hull  to  appellant  Mrs.  S.  A.  Cramer, 
dated  May  1,  1891,  conveying  the  land  de- 
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scribed  Cand  as  described)  In  tb^  petttton. 
CZi  A  bond  for  title,  dated  June  20,  1853, 
made  by  J.  D.  LlUey  to  Livingstone  Skinner. 
The  land  coTered  by  tbis  bond  Is  not  de- 
scribed in  tbe  record  further  than  as  "the 
land  as  contended  for  by  defendant  Bar- 
field."  From  a  recital  in  the  statement  of 
facts  it  appears  that  the  bond  was  offered 
in  evidence  by  appellants  "to  show  that  J. 
D.  lilley  was  tbe  common  source  of  title  as 
between  plaintiffs  and  defendant,  and  that 
said  J.  D.  Lllley  parted  with  the  title  to  tbe 
tract  of  land  described  in  plaintiffs'  chain  of 
title  prior  to  tbe  time  he  parted  with  tbe 
title  to  defendant's  tract  of  land."  No  other 
evidence  of  title  was  offered  by  either  party 
— an  omission  which  is  explained  by  a  state- 
ment in  the  statement  of  facts  immediately 
following  the  one  quoted  above,  as  follows: 
"It  was  here  agreed  by  counsel  for  both  ap- 
pellant and  appellee  that  plaintiffs  owned 
the  land  north  of  the  disputed  line,  and  that 
defendant,  appellee,  owned  the  land  south  of 
same,  and  that  the  only  question  involved 
was  as  to  the  dividing  line."  The  trial  was 
by  the  court  without  a  Jury,  and  resulted  in 
a  Judgment  that  appellants  take  nothing  by 
their  suit,  and  that,  quoting,  "the  defendant 
recover  of  and  from  the  plaintiffs  the  land 
in  controversy,  and  that  the  plaintiffs  pay  all 
costs  of  this  suit;  and  it  is  further  ordered 
and  decreed  by  the  court  that  tbe  old  road 
known  as  the  old  Jefferson  and  Mt  Pleasant 
road  Is  the  north  boundary  line  between  the 
parties  to  this  suit" 

[1]  It  Is  suggested  that  the  Judgment  is 
not  a  final  one ;  but  we  think  it  Is.  It  deter- 
mined the  issues  made  by  the  pleadings. 
That  those  Issues,  except  as  to  the  Identity 
of  the  land  appellants  claimed  title  to,  may 
have  been  eliminated  from  the  controversy 
by  the  agreement-  between  the  parties,  and 
that  the  court  lik  that  way  may  have  been 
deprived  of  a  right  to  determine  them,  we 
think  did  not  make  his  Judgment  any  less  a 
final  one  than  It  otherwise  would  have  been. 

[2]  Ignoring  other  questions  which  may  be 
presented  by  the  record,  and  treating  the 
controversy  as  tbe  parties  by  their  agree- 
ment engaged  to  treat  it,  as  involving  only 
tbe  location  of  the  boundary  line  between 
tracts  of  land  they  respectively  owned,  we 
think  the  Judgment  Is  erroneous  in  several 
respects,  and  that  it  should  be  reversed  and 
tbe  cause  remanded  for  a  new  trial  because 
It  is  without  eitber  pleadings  or  testimony 
to  support  it,  in  so  far  as  it  purports  to  de- 
termine said  boundary  line. 

It  appeared  from  appellants'  petition  that 
they  claimed  tbe  south  boundary  of  the  land 
they  asserted  title  to  to  be  a  line  running 
west  from  tbe  east  boundary  line  of  the 
Beard  survey,  with  "tbe  old  road  that  for- 
merly ran  from  Houston's  old  mill  by  tbe 
old  plantation  of  EX  6.  Rogers  as  explained 
in  a  deed  from  J.  D.  UUey  and  H.  B.  Lllley 
to  T.  J.  Rogers,  dated  February  18,  1850," 
to  the  west  boundary  line  of  said  Beard 
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survey.  It  did  not  appear  either  from  hU 
pleadings  or  from  his  agreement  with  ap- 
pellants that  appellee  claimed  that  appel- 
lants' said  boundary  line  was  not  as  they 
claimed  it  to  be ;  and  in  neither  bis  pleadings 
nor  In  said  agreement  was  the  land  he  claim- 
ed, nor  its  north  boundary  line,  in  any  way 
described.  Therefore  it  must  be  said  that 
the  most  that  appeared  from  the  pleadings 
and  the  agreement  was  that  there  was  a  dis- 
pute between  the  parties  as  to  the  location  of 
a  line  separating  lands  they  respectively 
owned.  What  that  dispute  was  did  not  ap- 
pear. For  anything  to  the  contrary  appear- 
ing in  the  pleadings  or  agreement,  it  may 
have  been  as  to  whether  tbe  old  road  refer- 
red to  was  tbe  south  boundary  line  of  ap- 
pellants' land  or  not ;  or  it  may  have  been  as 
to  the  location  of  that  road  on  the  ground. 
The  court  was  not  informed  by  eitber  the 
pleadings  or  the  agreement  what  tbe  question 
to  be  determined  was.  An  issue  to  try  was 
not  presented  to  him.  "An  issue,"  said  the 
Supreme  Court  in  Freeman  v.  McAnlncb,  87 
Tex.  135,  27  S.  W.  98,  47  Am.  St  Rep.  79, 
"is  the  question  in  dLEq;>ute  between  parties  to 
an  action,  and,  in  the  courts  of  this  state, 
that  is  required  to  be  presented  by  proper 
pleadings." 

[3]  It  appears  from  the  testimony  that  the 
dispute  was  as  to  the  location  on  tiie  ground 
of  the  old  road  referred  to.  Appellants'  ef- 
fort was  to  show  that  the  old  road  ran  west 
from  the  east  boundary  line  of  the  Beard 
survey  to  Its  west  boundary  line;  while  ai>- 
pellee's  effort  was  to  show  that,  after  run- 
ning west  from  tbe  east  line  of  the  Beard 
survey  the  greater  part  of  the  distance  to 
the  west  line  thereof,  it  turned  and  ran 
northwest  to  the  west  line  of  tbe  Beard  sur- 
vey. Between  the  points  where  tbe  parties 
respectively  undertook  to  show  the  old  road 
to  have  been  was  about  35  acres  of  land.  If 
the  old  road  was  located  on  the  ground  as  ap- 
pellants claimed  it  to  have  been,  the  35  acres 
belonged  to  them ;  otherwise  it  did  not  The 
testimony  showed  that  In  1859  the  road  from 
the  east  boundary  line  of  tbe  Beard  survey 
to  Houston's  old  mill  ran  west  and  then 
northwest  to  the  west  line  of  the  Beard  as 
claimed  by  appellee;  but  whether  in  1850 
it  ran  that  way  or  not,  or  whether  It  ever 
ran  on  west  to  the  Beard  west  line  and 
Houston's  old  mill  or  not,  was  disputed. 
There  was  testimony  that  there  were  indica- 
tions on  the  ground  that  at  some  time  in  the 
past  a  road  did  run  on  west  to  the  Beard 
west  line  from  the  point  where  in  1859  and 
subsequently  the  old  road  turned  and  ran 
northwest,  and  there  was  testimony  to  the 
contrary.  The  language  of  the  deed  to  Mrs. 
Cramer,  describing  tbe  south  boundary  of  tbe 
land  conveyed  as  tbe  old  road  that  formerly 
ran  to  Houston's  miU,  as  explained  in  a  deed 
dated  February  18,  1850,  Indicated  that  tbe 
road  in  question  was  not  the  road  that  then 
(In  1850)  ran  to  Houston's  old  mill,  but  an- 
other and  abandoned  road.    It  would  seem. 
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therefore,  tbat  testimony  showing  that  In 
1850  and  subsequently  thereto  the  road  to 
Houston's  old  mill  turned  northwest  before 
It  readied  the  west  line  of  the  Beard  surrey 
was  without  probative  force  In  establishing 
the  south  boundary  line  of  the  land  appel- 
lants claimed.  The  road  forming  that  bound- 
ary line  was  a  road  that  in  1850  formerly  ran 
to  said  mill,  and  not  a  road  that  In  1859  ran 
to  It.  The  conveyance  to  Mrs.  Cramer  was 
of  200  acres.  It  appeared  that,  if  appellants' 
south  boundary  line  was  located  as  they 
contended  it  should  be,  the  tract  they  owned 
under  the  deed  would  contain  197  acres,  or 
3  acres  less  than  the  quantity  called  for  In  the 
deed;  and  that  if  said  line  was  located  as 
appellee  claimed  It  should  be  appellants' 
tract  would  contain  only  about  162  acres,  or 
about  38  acres  less  than  the  oroantlty  called 
for  In  the  deed.  Under  the  circumstances 
shown  by  the  record,  we  think  the  call  for 
quantity  and  the  call  for  the  south  line  of 
appellants'  land,  to  run  west  to  Beard's  west 
line  should  have  been  given  controlling  efTect 
in  determining  the  location  of  the  line ;  and, 
had  the  pleadings  been  sufficient  as  a  basis 
therefor,  that  the  court  should  have  render- 
ed a  judgment  establishing  the  boundary 
line  between  the  parties  as  extending  west  to 
the  west  boundary  line  of  the  Beard  survey 
from  the  point  where  the  road  to  Houston's 
old  mill  ran  northwest  to  Beard's  said  west 
line. 

The  Judgment  is  reversed,  and  the  cause  ia 
remanded  for  a  new  trial. 


GROESBECK  et  al.  v.  WIEST. 

(Ck>urt  of  Civil  Appeals  of  Texas.     San  Anto- 
nio.    May  14,  1913.) 

1.  E^riDENCE    (S    373*)— Deeds— Pbeliminabt 

Evidence  ok  Execution. 

In  trespass  to  try  title,  an  unrecorded  deed 
which  had  been  filed  for  record,  although  not 
admisaible  as  a  recorded  instrument,  even  after 
it  was  admitted  that  the  person  whose  name 
was  sigued  to  the  certificate  of  acltnowledgment 
was  a  notary  public,  was  admissible,  after  a 
witness  testified  that  he  prepared  the  deed,  de- 
livered it  to  the  grantee,  and  saw  the  consider- 
ation passed  from  her  to  the  grantor,  and  that 
he  requested  the  notary  public  to  take  the  ac- 
knowledgment, which  was  taken  in  his  presence, 
as  the  execution  of  an  instrument  may  be  prov- 
ed by  circumstantial  evidence  or  by  admissions. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Di«.  {S  1581-1586,  1590,  1592,  1593, 
1610,  1611 ;   Dec.  Dig.  S  373.  •] 

2.  Lis  Pendens  (§  24*)— Operation  and  Ef- 
fect OF  Notice. 

A  purchaser  of  land  from  an  administrator, 
after  suit  was  brought  against  the  administra- 
tor to  try  title  and  notice  of  the  pendency 
thereof  filed,  was  chargeable  with  notice  of  the 
title  of  the  plaintiff  in  such  suit,  although  the 
suit  was  not  filed  until  after  the  county  court 
ordered  the  sale  by  the  administrator,  and  al- 
though the  purchaser  was  not  made  a  party 
thereto  until  after  his  purchase. 

[Ed.  Note. — For  other  cases,  see  Lis  Pendens, 
Cent  Dig.  §§  38-40,  42-46;    Dec.  Dig.  i  24.*] 


3.  Judgment  (|  252*)— Confobiott  to  Plead- 
in  oa 

In  trespass  to  try  title  against  an  adminis- 
trator, where,  pending  the  suit,  the  administra- 
tor sold  the  land  and  the  purchaser  was  made  a 
party  thereto,  the  conrt,  under  the  prayer  for 
general  relief,  could  cancel  the  administrator's 
deed  upon  finding  that  the  administrator  had 
no  title. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  ${  441,  442;    Dec.  Dig.  |  252.»] 

4.  Appeal   and   EaitOB    (f    742*)  —  Briefs — 
Statements  under  Assignments. 

An  assignment  not  accompanied  by  a  state- 
ment, but  mereljr  by  a  reference  to  the  state- 
ment of  facts,  will  not  be  considered. 

[E3d.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  3000 ;   Dec.  Dig.  i  742.*] 

5.  Appeal    and    Ebbob    ({    742*)— Bbxefs— 
Statements  undeb  Assionmbnts. 

It  is  not  permissible  to  refer  to  the  tran- 
script for  matters  which  should  appear  in  tiie 
statement  under  the  assignment 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  3000;  Dec.  Dig.  |  742.*] 

6.  Tender    (|    26*)— Judgment— Conformitt 
TO  Pleadings. 

In  trespass  to  try  title,  where  plaintiff  of- 
fered to  pay  into  court  the  amount  due  on  a. 
note  if  the  deed  of  trust  by  which  it  was  se- 
cured should  be  found  to  be  a  lien,  the  court 
did  not  err  .in  permitting  snch  payment  into 
court  without  any  tender  by  plaintiff  previous 
to  the  suit 

[Ed.  Note.— For  other  cases,  see  Tender,  Cent 
Dig.  II  78,  82-87 ;    Dec.  Dig.  {  26.*] 

7.  Appeal  and   E^ob   (|   1043*)— Harmless 
Error. 

A  judgment  in  trespass  to  try  title  permit- 
ting plaintiff  to  pay  into  court  for  the  owner 
of  a  note  secured  by  a  deed  of  trust  the  amount 
due  on  the  note,  although  there  had  been  no  pre- 
vious tender,  was  not  shown  to  have  injured  a 
party  who  did  not  show  that  he  was  the  owner 
of  the  note. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.   Cent  Dig.  |S  4115-4121;    Dec.  Dig.  { 

8.  Trespass  to  Try  Title  (|  50*)— Costs. 

In  trespass  to  try  title  against  an  adminis- 
trator, where  a  purchaser  from  the  administra- 
tor pending  the  suit  was  brought  in  as  a  de- 
fendant, the  court  did  not  err  in  refusing  to  ad- 
judge all  of  the  costs  against  the  successful 
plaintiff. 

[Ed.  Note.— For  other  cases,  see  Trespass  to 
Try  Title,  Cent  Dig.  {$  80,  81;  Dec.  Dig.  { 
50.*] 

9.  Appeal  and  Erbob  (|  733*)— Assignments 
or  Error- SuFFiciENCT. 

An  assignment  of  error  that  the  judgment 
was  contrary  to  the  law  and  the  evidence,  and 
that  judgment  should  have  been  rendered  for 
appellant  was  too  general  to  require  consider- 
ation. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  ||  3025-3027;  Dec.  Dig.  { 
733.*] 

Appeal  from  District  Court,  Bexar  County ; 
Claude  V.  Blrkhead,  Judge. 

Action  by  Catherine  Wlest  against  H.  S. 
Groesbeck,  administrator  of  William  Swain 
Hadley,  deceased,  W.  H.  F.  Moss,  and  others. 
From  a  judgment  for  plaintiff,  the  defend- 
ants named  appeal.    AfHrined. 

C.  M.  Chambers,  of  San  Antonio,  for  appel- 
lants. 


•For  ottier  cases  see  some  topic  and  section  NUMBER  In  Dec  Dig.  ft  Am.  Dig-  Key-No.  Series  *  Rep'r  Indexet 
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JIOUBSUND,  J.  This  Is  an  action  In  tres- 
pass to  try  title,  filed  August  8,  1911,  by 
appellee  against  H.  S.  Oroesbeck,  admin- 
istrator of  the  estate  of  William  Swain  Had- 
ley,  deceased,  to  recover  lot  1,  block  41,  dty 
of  San  Antonio ;  the  petition,  in  addition  to 
the  usual  allegations,  containilig  the  aver- 
moit  that  said  administrator  had  procured 
an  order  from  the  county  court  authorizing 
Iitm  to  sell  said  lot  as  a  portion  of  Hadley's 
estate,  and  was  offering  the  same  for  sale, 
wherefore  she  prayed  for  an  injunction  re- 
straining said  administrator  from  selling  the 
lot  pending  the  suit  Groesbeck,  on  Sep- 
tember 11,  1911,  filed  his  answer  consisting 
of  a  general  exception,  plea  of  not  guilty, 
and  special  plea  that  a  deed  from  Wm.  S. 
Hadley  .to  plaintiff,  dated  July  6,  1908,  pur- 
porting to  convey  the  property  sued  for, 
was  obtained  by  fraud,  deceit,  and  duress, 
and  without  paying  any  consideration  there- 
for. On  November  22,  1911,  plaintiff  filed  her 
amended  petition.  Joining  F.  E.  Johnson, 
John  H.  Benson,  and  W.  H.  F.  Moss,  as  ad- 
ditional parties  defendant,  alleging  the  pur- 
chase by  Moss,  from  Groesbeck,  administra- 
tor, of  the  property  sued  for  during  pendency 
of  the  suit,  although  lis  pendens  notice  had 
been  filed  and  duly  recorded,  and  that  John- 
son, as  trustee,  and  Benson,  as  benefldary, 
were  claiming  some  Interest  In  the  property 
sued  for  by  virtue  of  a  deed  of  trust  exe- 
cuted by  Wm.  Swain  Hadley,  dated  January 
8,  1906,  but  that  the  WilUam  Swain  Hadley, 
under  whom  said  parties  claimed,  did  not 
own  any  interest  in  the  property  at  the  time 
of  the  execution  of  the  deed  of  trust.  Said 
parties  were  notified  to  produce  the  note 
and  deed  of  trust  at  the  trial,  and.  In  the 
event  the  court  should  find  the  deed  of  trust 
to  be  a  lien  upon  the  property,  plaintiff 
tendered  Into  court  the  amount  due  on  the 
note  and  prayed  that  the  court  require  the 
parties  to  execute  a  release  of  the  deed  of 
trust  and  deliver  the  note  to  plaintiff,  pay- 
ment of  which  was  secured  by  said  deed  of 
trust 

Defendant  Moss  filed  a  plea  of  not  guilty, 
alleged  his  purchase  of  the  lot  from  Groes- 
beck, administrator,  and  prayed  for  Judg- 
ment for  said  lot  and  in  the  alternative  In 
the  following  language:  "In  the  event  that 
the  court  should  hold  that  he  Is  not  the  own- 
er in  fee  simple  of  property  described  in 
plaintiff's  petition,  then  in  that  event  that 
he  have  Judgment  against  all  the  de- 
fendants herein  and  plaintiff  foreclosing  his 
lien  on  property  described  in  deed  of  trust 
herein  filed,  and  that  any  other  liens  may 
be  given  be  done  subject  to  the  lien  of  the 
defendant  herdn,  and  for  costs  of  suit,  etc. 
Said  lien  in  deed  of  trust  having  been  pur- 
chased by  him  from  H.  S.  Groesbeck,  ad- 
ministrator of  estate  W.  S.  Hadley,  deceased, 
who  held  lien  on  property  described  In  plain- 
tiffs petition,  or  rather  if  deed  from  Groes- 
beck be  held  void,  that  he  is  entitled  to 
Uen  on  said  land,  aa  held  by  John  H.  Ben- 


son." He  further  pleaded  that  plaintiff  had 
notice  of  the  advertisement  by  Groesbeck, 
administrator,  of  the  sale  of  the  property, 
and  failed  to  appear  and  set  forth  her  claim, 
wherefore  she  is  estopped  from  claiming  any 
interest  in  the  property,  and  further  that 
the  deed  under  which  she  claims  was  ob- 
tained by  fraud,  duress,  threats,  and  without 
consideration. 

Johnson  and  Benson  filed  a  plea  of  .not 
guilty,  alleged  that  Benson  held  a  note 
against  William  Swain  Hadley  for  $200  se- 
cured by  deed  of  trust  upon  the  premises 
sued  for;  that  said  claim  was  duly  and 
legally  proven  up  In  the  county  court  of 
Bexar  county,  Tex.,  and  the  property  sold 
by  the  administrator;  that,  if  such  sale  be 
held  void,  then  that  they  have  Judgment  for 
the  amount  of  the  note,  interest  and  at- 
torney's fees,  and  for  foreclosure  of  their 
lien  upon  said  premises;  and  that  plaintiff 
be  decreed  to  hold  said  property  subject  to 
the  rights  and  Interests  of  these  defendants 
or  W.  H.  F.  Moss,  who  succeeded  to  their 
rights. 

The  court  rendered  Judgment  that  plaintiff 
recover  of  defendant  Moss  the  premises  sued 
for,  and  that  the  deed  from  Groesbeck,  ad- 
ministrator, to  Moss  be  held  for  naught; 
that  all  of  the  defendants  take  nothing ;  that 
plaintiff  pay  Into  court  $296.49  for  the  bene- 
fit of  the  owner  and  holder  of  the  $200  note 
payable  to  Benson,  and  secured  by  deed  of 
trust,  and,  plaintiff  having  made  such  pay- 
ment into  court  it  was  decreed  that  the  note 
be  canceled  and  the  deed  of  trust  released 
and  held  for  naught ;  that  all  rents  collected 
by  defendants,  or  either  of  them,  be  paid 
to  plaintiff;  and  finally  that  plaintiff  recover 
all  costs,  except  those  Incurred  by  Johnson, 
Benson,  and  Groesbeck  after  the  filing  of 
their  disclaimers,  the  same  being  taxed 
against  plaintiff.  Groesbeck  and  Moss  ap- 
pealed from  said  Judgment  No  disclaimers 
appear  In  the  record. 

[1]  The  first  assignment  of  error  is  based 
upon  the  ruling  of  the  court  in  admitting 
in  evidence  the  deed  from  William  Swain 
Hadley  to  plaintiff,  dated  July  6,  1908,  filed 
for  record  November  30,  1910,  conveying  the 
lot  In  controversy.  This  deed  was  not  ad- 
missible as  a  recorded  instrument,  even  after 
It  was  admitted  that  the  person  whose  name 
Is  signed  to  the  certificate  of  acknowledg- 
ment was  a  notary  public  at  the  date  of  the 
certificate,  but  such  deed  was  made  admis- 
sible by  evidence  subsequently  introduced, 
whereby  its  execution  was  proved.  The  exe- 
cution of  an  Instrument  may  be  proved  by 
circumstantlal  evidence  or  by  admissions. 
Jones  on  Evidence,  §  526;  Clapp  v.  Engle- 
dow,  82  Tex.  297,  18  S.  W.  146:  Bounds  v. 
Little,  75  Tex.  317,  12  S.  W.  1109;  Brewer 
V.  Cochran,  45  Tex.  Civ.  App.  179,  99  S.  W. 
1033;  Jante  v.  Oulbreth,  101  S.  W.  279. 
There  were  no  subscribing  witnesses  to  the 
deed.  E.  D.  Henry  testified  that  he  wrote 
the  deed ;  that  he  delivered  same  to  Cather- 
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ine  Wiest,  and  sav  tbe  consideration  passed 
from  ber  to  William  Swain  Hadley ;  that  he 
reqnested  the  notary  public  to  take  the  ac- 
knowledgment of  William  Swain  Hadley,  and 
said  acfcnowledgnwnt  was  taken  In  his  pres- 
ence. We  consider  this  testimony  sufflcieut 
to  proTe  the  execution  of  the  deed.  Tbe 
assignment  of  error  is  overruled. 

[2]  The  second  assignment  reads  as  follows: 
."Because  court  erred  in  not  rendering  Judg- 
ment for  appellant  W.  H.  F.  Moss,  as  deed 
of  trust,  under  which  said  property  was  sold, 
was  filed  for  record  the  29th  day  of  Janu- 
ary, 1907,  and  deed  to  Catherine  Wlest  was 
not  filed  for  record  or  given  in  till  the  6tb 
day  of  July,  1908,  and.  If  deed  to  Catherine 
Wiest  was  valid,  she  held  said  property  sub- 
ject to  deed  of  trust,  and  W.  H.  F.  Moss,  hav- 
ing purchased  said  property,  received  good 
and  valid  title  thereto."  No  proposition  is 
submitted,  but  it  Is  contended  that  the  as- 
signment constitutes  a  proposition.  It  Is 
difficult  to  tell  whether  the  contention  is 
that  Hoss  purchased  at  a  sale  made  under 
the  deed  of  trust,  or  whether  it  is  only  con- 
tended that  plaintiff  purchased  subject  to  the 
deed  of  trost  Tbe  sale  under  which  Moss 
claims  was  made  by  the  administrator  of 
Btedley  under  order  of  court  to  satisfy 
claims,  one  of  which  was  secured  by  the 
deed  of  tnut  Us  pendes  notice  of  tills  suit 
waa  on  file  when  Moss  bought  He  was 
chargeable  with  notice  of  plaintiff's  title. 

[3]  There  is  no  merit  in  the  third  assign- 
ment. The  deed  to  Moss  being  only  for  tbe 
lot  in  controversy,  the  court,  under  the 
prayer  for  general  relief,  could  cancel  such 
deed  upon  holding  that  it  conveyed  no  title. 

[4]  Tbe  fourth  assignment  will  not  be  con- 
sidered, as  no  statement  accompanies  the 
same,  but  merely  a  reference  to  the  state- 
ment of  facts. 

The  fifth  assignment  reads  as  follows: 
"Because  court  erred  In  rendering  a  Judg- 
ment for  appellee  as  no  suit  was  filed  in  this 
cause  until  after  court  had  ordered  sale  of 
said  property,  and  appellant  W.  H.  F.  Moss 
was  not  made  a  party  until  after  he  had 
purchased  said  property."  It  Is  apparent 
that  this  assigrnment  is  without  merit ' 

[S-l]  The  sixth  assignment  reads  as  fol- 
lows: "Because  the  court  erred  in  rendering 
Judgment  for  appellee,  as  no  plea  of  tender 
was  made  in  pleadings  of  appellee,  and  ap- 
pellee should  have  been  compelled  to  pay  aU 
costs."  No  proposition  is  submitted  under 
this  assignment,  and  the  assignment  appears 
to  embrace  two  propositions:  One  that  the 
court  erred  la  rendering  Judgment  for  ap- 
pellee, because  no  plea  of  tender  was  made 
in  the  pleadings;  the  other  that  appellee 
should  hare  been  adjudged  to  pay  all  costs. 
The  statement  shows  that  complaint  is  sought 
to  be  made  because  the  court  permitted 
plainiifl  to  pay  into  court  the  amount  dne 
on  tbe  note  secured  by  deed  of  trust  al- 
thou^   he   had   not   pleaded   such    tender, 


while  under  "remarks"  it  Is  asserted  that 
a  person  -cannot  be  beld  liable  for  costs  un- 
der a  plea  of  tender  never  made  until  after 
Judgment  was  rendered.  A  reference  to  the 
transcript  for  matters  which  should  appear 
in  the  statement  is  not  permissible.  This  as- 
signment is  not  briefed  so  as  to  require  con- 
sideration, but  an  examination  of  tbe  record 
discloses  no  error.  Plaintiff  in  her  pleadings 
tendered  the  money  doe  on  the  note,  provided 
the  deed  of  trust  was  found  to  be  a  lien  on 
the  lot  The  court  found  it  was  a  lien,  but 
did  not  find  who  was  the  owner  of  the  note; 
nor  Is  there  any  evidence  in  the  statement  of 
facts  from  which  the  ownership  can  be  de- 
termined. In  the  absence  of  evidence  of  own- 
ership by  Moss  of  the  note,  be  shows  no  In- 
Jury  by  any  judgment  the  court  may  have 
entered  with  respect  to  the  note.  The  propo- 
sition that  plaintiff  should  pay  all  costs  can- 
not be  sustained. 

[9]  The  seventh  assignment  reads  as  fol- 
lows: "Because  the  Judgment  of  the  court 
was  contrary  to  the  law  and  the  evidence, 
and  Judgment  should  have  been  rendered 
for  appellants  herein."  This  assignment  will 
not  be  considered  because  too  general.  City 
of  San  Antonio  v.  Alamo  Nat  Bank,  62  Tex. 
<av.  App.  661,  114  S.  W.  909. 

Judgment  affirmed. 


BTBD  IBB.  00.  ▼.  SMTTH. 

(Court  of  Civil  AppealB  of  Texas.  San  Anto- 
nio. April  2,  1913.  On  Motion  for  Beheai^ 
Ing,  April  30,  1913.  Behearing  Denied  May 
28,  1913.) 

L  Trial  (§  26*)— Right  to  Opkn  Awn  C1.0SX. 
Where  defendant  admitted  all  the  allega- 
tiona  of  plaintiff  in  a  proceeding  to  condemn 
land  for  an  irrigation  project  except  an  issue 
as  to  tbe  amount  of  land  included  in  the  field 
notes  of  the  land  surveyed  for  condemnation, 
which  waa  rendered  immaterial  by  subsequent 
agreement  of  the  parties,  the  court  properly 
granted  to  defendant  the  right  to  open  and  close 
under  Bev.  St  1895,  arts.  1297-1299,  and  Dis- 
trict Court  Bule  31  (142  S.  W.  xx),  providing 
that  the  right  to  open  and  close  belongs  to  the 
party  who  has  the  burden  of  proof  on  the  whole 
case  under  tbe  pleadings,  and  that  if,  after  the 
issues  of  fact  are  settled  and  before  the  trial, 
defendant  shall  admit  that  plaintiff  has  a  good 
cause  of  action  as  set  forth  in  the  petition,  ex- 
cept so  far  as  it  may  t>e  defeated,  in  whole  or 
in  part,  by  the  facts  of  the  answer  constituting 
a  good  defense,  wtiich  may  be  established  at  the 
trial,  defendant  may  be  given  the  right  to  open 
and  close. 

[Bid.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  IS  44-75 ;   Dec.  Dig.  $  25.*] 

2.  Appeai.  and  Ebbob  (|  971*)— Revixw— 
Mattebs  or  DiBCBBTioN— Qualification  or 

WlTNESa 

What  is  snfScient  to  qualify  a  witness  to 

Sve  his  opinion  concerning  the  value  of  land  is 
rgely  witiiin  the  discretion  of  tbe  trial  court, 
the  exercise  of  which  will  not  be  disturbed  on 
appeal  unless  clearly  shown  to  have  been 
abused. 

[Bd.  Note. — For  other  cases,  see  Appeal  and 
Brror,  Cent  Dig.  H  3852-^1857;  Dec  Dig.  { 
971.*J 
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8.  Etidencb  (I  474*)— WixwrasM— Vai.uk  or 

La  W  D— QXTALI FICATIOH. 

A  witness  as  to  the  valae  of  land  songht  to 
be  condemned  is  not  usnally  witliin  the  defini- 
tion cf  an  expert,  and  is  qnalified  to  rlTe  his 
opinion  if  he  possesses  sufficient  Icnowledge  to 
enable  him  to  arrive  at  an  intelligent  opinion  of 
the  value  of  the  land  in  qaestion,  based  on  fa- 
miliarity with  the  land,  a  knowledge  of  its  qual- 
ity and  uses,  prices  of  other  land  of  a  similar 
nature  in  the  same  section  of  country,  or  other 
pertinent  facts  which  may  satisfy  the  trial 
court  that  he  is  competent  to  testily  to  the  val- 
ae as  a  fact. 

[Ed.  Note.— For  other  cases,  see  EJvidence, 
CJent  Dig.  {§  2196-2219;    Dec.  Dig.  |  474.*] 

4.  E?viDEi»CK  (I  474*)— Vaiuk  of  Land— Opin- 
ion—Quaufication  OF  Witness. 

Where  a  witness  testified  that  he  was  a 
dvil  engineer,  had  lived  in  the  vicinity  of  the 
land  in  question  for  seven  years,  had  been  over 
it  a  nnmljer  of  times,  knew  its  character,  had 
platted  it,  and  knew  its  market  value,  and  on 
cross-examination  stated  that  he  had  known  of 
several  sales  of  land  in  the  vicinity,  though 
most  of  which  was  several  miles  distant,  and 
in  a  general  way  described  the  quality  of  the 
land  in  some  other  tracts,  the  court  properly 
permitted  him  to  give  his  opinion  aa  to  the  val- 
ae of  the  land. 

[Ed.  Note. — For  other  cases,  see  EJvidence, 
Cent.  Dig.  iS  2196-2219;  Dea  Dig.  {  474.*] 

6.  Evidence   (S  474*)  —  VALxm  —  Witness — 
Qualification. 

When  a  witness  has  stated  that  he  knows 
the  market  value  of  land  sought  to  be  condemn- 
ed, he  has  prima  facie  qualified  himself  to  sta'te 
•neb  value. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  {§  2196-2219 ;    Dec.  Dig.  i  474.*] 

8.  Appeal  and  Ebbob  (i  882*>— Right  to  Ai.- 

LEOE    EkBOB. 

Appellant  catmot  complain  of  the  introduc- 
tion of  a  certain  kind  of  evidence  to  show  dam- 
ages in  a  condemnation  proceeding,  where  he 
himself  introduced  the  same  character  of  evi- 
dence by  his  own  witnesses. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  I!  S691-3610;  Dec.  Dig.  { 
882.*] 

7.  Eminent  Dohain  ({  222*)— Land  Taken— 
Dakaobs. 

In  a  proceeding  to  condemn  land,  an  in- 
Btrnction  that  the  jury  should  consider  the  dam- 
ages, if  any,  to  lands  situated  outside  the  limits 
of  the  land  sought  to  be  condemned  by  reason 
of  cutting  such  lands  off  from  water  if  the  jury 
found  the  improvement  would  do  so,  and  by  rea- 
son of  cutting  the  remaining  land  up  into  irreg- 
nlar  shapes,  and  inconvenience,  if  any,  in  de- 
fendant's use  of  the  same,  and  find  for  defend- 
ant the  difference  in  the  market  value  of  the 
land,  if  any,  before  and  after  the  taking,  which 
damage,  if  any,  the  jury  should  find  in  addition 
to  the  value  of  the  land  taken  for  the  reservoir, 
was  erroneous  as  permitting  a  double  recovery 
in  authorizing  the  jury  to  believe  Uiat  they  were 
to  add  such  additional  damage  to  the  difference 
in  the  market  value  before  and  after  the  con- 
demnation. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  {}  662-567 ;   Dec.  Dig.  {  222.*] 

8.  BinNENT  Domain  (|  190*)— Pleadinq. 

In  a  proceeding  to  condemn  land  for  an  ir- 
rigation project,  a  document  filed  by  petitioner, 
tendering  defendant  the  use  of  water  from  the 
proposea  reservoir  on  stated  conditions,  in  miti- 
gation of  damages  was  not  a  pleading  and  was 
properly  stricken. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  {  508;   Dec.  Dig.  {  190.*] 


0.  Trial  ({  20S*)— XSzolttbion  or  Dvidbnob 

FBOM    CONSIDEBATION. 

In  condemnation  proceedings,  a  map  made 
by  a  surveyor  to  estimate  the  amount  of  rough 
land  in  the  reservoir  tract  sought  to  be  con- 
demned, but  which  the  witness  admitted  waa  not 
made  by  actual  survey  and  was  only  an  esti- 
mate, though  admitted  in  evidence  without  ob- 
jection, should  have  been  excluded  on  a  request 
to  charge  that  the  jury  should  not  consider  it 

[Ed.  Note.— For  other  cases,  see  Trial,  Oent. 
Dig.  I  604;    Dec.  Dif.  f  20&*] 

On  Motion  for  Rehearing. 
10.  Appeal  and  Ebbob  (g  1051*)— EbtOLUsioN 

OF  EVIDKNCHI— PbEJTJDICE. 

The  wrongful  admission  of  a  rough  map  of 
property  sought  to  be  condemned  and  the  refus- 
al of  a  request  that  the  jury  should  not  consider 
it  was  not  such  an  error  as  would  justify  a  re- 
versal, where  the  portion  of  the  map  objected 
to  was  only  cumulative. 

[ESd.  Note. — For  other  cases,  see  Appeal  and 
EhTor^  Gent  Dig.  {{  4161-^170;    Dec  Dig.  | 

Appeal  from  District  Court,  Uvalde  County. 

Action  by  the  Byrd  Irrigation  Company 
against  J.  O.  Smyth.  From  a  Judgment 
awarding  damages  for  the  condemnation  of 
certain  land  for  an  Irrigation  project,  idatn- 
tUf  appeals.    Affirmed  on  rehearing. 

Mangum  &  Townsend  and  Mason  Williams, 
all  of  San  Antonio,  and  Love  &  Williams  and 
Jno.  W.  Hill,  all  of  Uvalde,  for  appellant 
Martin  &  Martin  and  L.  Old,  all  of  Uvalde, 
and  T.  M.  West,  of  San  Antonio,  for  appellee. 

TALIAFERRO,  J.  This  was  an  action  by 
the  Byrd  Irrigation  Company,  a  corporation, 
to  condemn  a  tract  of  land  in  Uvalde  coun- 
ty belonging  to  J.  O.  Smyth,  appellee,  for 
the  purpose  of  constructing  dams,  reservoirs^ 
and  canals  to  be  used  for  Irrigation  purposes 
under  the  powers  conferred  upon  It  by  its 
charter  under  chapter  2,  title  W,  of  the  Re- 
vised Statutes.  A  commission  was  appoint- 
ed by  the  county  court,  in  accordance  with 
the  law,  to  fix  the  amount  of  land  and  assess 
the  damages.  R^wrt  was  duly  made  by  the 
commission,  and  from  that  report  appeal  was 
taken  to  the  county  court  The  case  was 
there  tried  before  a  Jury,  who  rendered  a 
verdict  fixing  the  amount  of  land  at  6,081.41 
acres,  the  value  of  the  land  at  $20  per  acre, 
and  the  damage  to  the  balance  of  appellee's 
land  which  would  result  from  the  construc- 
tion of  the  reservoir,  at  $2  per  acre  on 
9,918.59  acres,  or  a  total  of  ?141,465.3a  A 
remittitur  of  $2,000  was  entered  In  the  lower 
court,  and  a  judgment  entered  for  $139,- 
465.38. 

[1]  Appellant's  first  and  second  assign- 
ments of  error  complain  because  the  court 
permitted  the  appellee  to  open  and  close  in 
adducing  his  evidence  and  In  the  argument 
to  the  Jury.  The  right  to  open  and  close 
In  the  txial  of  a  cause  is  regulated  by  stat- 
ute, and,  briefly  stated,  belongs  to  the  party 
who  ttas  the  burden  of  proof  on  the  whole 
case  under  the  pleadings.     R.  S.  1895,  arts. 
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1297-1299.  Upon  the  articles  of  the  statutes 
is  based  District  Court  Rule  31  (142  S.  W. 
zx),  which  provides  that  the  plaintiff  shall 
have  the  right  to  open  and  close  unless  the 
burden  of  the  whole  case  rests  upon  the  de- 
fendant, or  unless  all  the  defendants,  if  there 
be  more  than  one,  "shall,  after  the  Issues  of 
fact  are  settled  and  before  the  trial  com- 
mences, admit  that  the  plaintiff  has  a  good 
cause  of  action  as  set  forth  in  the  petition, 
except  so  far  as  It  may  be  defeated,  In  whole 
or  in  part,  by  the  facts  of  the  answer  con- 
stituting a  good  defense,  which  may  be  es- 
tablished on  the  trial."  It  is  doubtful  wheth- 
er the  admission  contained  in  the  motion  to 
open  and  conclude,  filed  by  appellee  in  this 
case,  came  fully  within  the  terms  of  rule 
31.  But  if  it  was  deficient  the  deficiency 
was  only  in  reference  to  the  issue  of  the 
amount  of  land  included  In  the  field  notes 
of  the  land  surveyed  for  condemnation,  and 
this  was  rendered  immaterial  by  the  fact 
that  the  parties  agreed  upon  this  question 
and  no  burden  of  proof  was  placed  upon  ei- 
ther party.  Assignments  1  and  2  are  over- 
ruled. 

Appellant's  third  assignment  of  error  com- 
plains of  the  admission  of  the  evidence  of 
W.  M.  Jourdan,  upon  the  value  of  the  land 
to  be  taken  for  the  reservoir,  because  it  is 
contended  that  the  witness  was  not  shown 
to  have  quaUfled  to  testify  as  to  the  value 
of  the  land. 

[2]  What  Is  sufficient  to  show  the  quallflca- 
tion  of  a  witness  to  give  his  opinion  con- 
cerning the  value  of  land  is  very  larg^  in 
the  discretion  of  the  trial  court,  and  its  con- 
clusion upon  such  a  matter  will  not  be  dis- 
turbed by  the  appellate  court  unless  it  be 
clearly  shown  that  he  has  abused  his  discre- 
tion. G.,  C.  &  S.  F.  By.  Co.  v.  Norfleet,  78 
Tex.  321,  14  S.  W.  703;  Eailway  Co.  v. 
Houghton,  68  S.  W.  718;  17  Cyc.  31;  Tele- 
Idione  &  Telegraph  Co.  v.  Forke,  2  Wlllson, 
Civ.  Cas.  Ct.  App.  365. 

[3]  Such  a  witness  does  not  necessarily, 
nor  does  he  usually,  come  within  the  defini- 
tion of  an  expert,  and  the  knowledge  which 
he  should  possess  is  such  as  enables  him  to 
arrive  at  an  Intelligent  opinion  of  the  value 
of  the  land  in  question,  based  upon  a  famil- 
iarity with  the  land,  a  knowledge  of  its  qual- 
ity and  uses,  the  price  of  other  land  of  a 
similar  nature  in  the  same  section  of  coun- 
try, or  other  pertinent  facts  which  may  sat- 
isfy the  trial  court  that  be  is  competent  to 
testify  to  the  value  of  the  land  as  a  fact.  I. 
&  G.  N.  By.  Co.  V.  Klaus,  64  Tex.  294 ;  Rail- 
way Co.  V.  Hepner,  83  Tex.  140,  18  S.  W. 
441 ;  Railway  v.  Ruby,  80  Tex.  172,  15  S.  W. 
1040;  Railway  v.  Fagan,  72  Tex.  130,  9  S.  W. 
749,  2  L.  R.  A.  75,  13  Am.  St  Rep.  776. 
The  necessity,  upon  which  Is  based  this  ex- 
ception to  the  rule  that  permits  only  wit- 
nesses specially  skilled  as  experts  in  the 
matters  about  which  they  are  called  to  tes- 
tify to  give  their  opinion  as  evidence,  was 
the  Impossibility,   at   times,   of   presenting 


clearly  to  the  mind  of  the  court,  or  Jury, 
the  knowledge  possessed  by  such  witness,  by 
merely  stating  the  facts  upon  which  the 
opinion  was  based.  G.,  C.  &  S.  F.  Ry.  Co. 
V.  John,  9  Tex.  Civ.  App.  342,  29  S.  W.  558, 
and  cases  cited.  The  knowledge  that  is  thus 
contemplated  is  such  an  understanding  and 
experience  as  to  enable  the  witness  to  give 
to  the  Jury  Information  not  naturally  pos- 
sessed by  them  in  a  more  exact  manner  than 
would  be  conveyed  to  them  by  a  mere  state- 
ment of  the  facts.  Cooper  v.  State,  23  Tex. 
331;  Snodgrass  t.  Chicago,  152  III.  600,  38 
N.  B.  790;  Lyman  v.  Boston,  164  Mass.  99, 
41  N.  B.  127;  Railway  v.  Blake,  116  111.  163, 
4  N.  E.  488;  Railway  v.  Harmoson,  22  S. 
W.  764. 

[4]  In  this  case  the  court  did  not  abuse  its 
discretion  in  admitting  the  evidence  of  Jour- 
dan. Upon  direct  examination  he  testified 
that  he  was  a  civil  engineer;  that  he  had 
lived  in  the  vicinity  of  the  land  for  seven 
years;  that  he  had  been  over  it  a  number 
of  times  and  knew  the  character  of  the  land; 
that  he  had  platted  the  land;  and  that  he 
knew  its  market  value.  On  cross-examina- 
tion he  said  that  he  was  not  a  farmer,  but 
that  he  btad  a  knowledge  of  lands  and  had 
long  been  a  surveyor  of  lands.  He  stated 
that  he  knew  of  several  sales  of  land  in  the 
vicinity,  most  of  which  was  several  miles 
distant  He  did  not,  by  express  terms,  make 
a  comparison  as  to  the  kind  and  quality  of 
the  land  in  question  with  the  lands  said  to 
have  been  sold,  nor  does  it  appear  that  ap- 
pellant examined  him  upon  this  point  But 
he  did  In  a  general  way  describe  the  quality 
of  the  6,081.41  acres  and  also  of  some  of  the 
other  tracts,  and  by  an  examination  of  his 
evidence  it  will  be  seen  that  the  land  to  be 
condemned  was  of  a  better  quality  than  the 
other  tracts.  In  the  measure  of  comparative 
value  of  lands,  what  is  sufficiently  near  or 
what  is  too  remote  to  form  a  criterion  is  a 
question  also  within  the  sound  discretion  of 
the  trial  court  and  a  liberal  latitude  for 
such  discretion  must  be  allowed  by  the  high- 
er courts.  Amory  v.  Melrose,  162  Mass.  556, 
39  N.  E.  276;  Phillips  v,  Marblehead,  148 
Mass.  326,  19  N.  E.  547. 

The  third  assignment  of  error  is  over- 
ruled. 

[5]  What  has  been  said  also  disposes  of 
assignments  Nos.  4,  5,  6,  7,  8,  9,  10,  11,  12, 
13,  14,  15,  16,  17,  and  20,  all  of  which  ob- 
ject to  the  admission  of  evidence  .as  to  the 
value  of  the  property  to  be  condemned. 
Some  of  these  witnesses  showed  but  a  mea- 
ger qualification  to  give  an  opinion  as  to 
value,  but  most  of  them  testified  that  they 
knew  the  market  value  and  thereupon  gave 
their  opinion.  When  a  witness  has  stated 
that  he  knows  the  market  value  of  the  prop- 
erty in  question,  be  has  prima  facie  quali- 
fied himself  to  state  such  value.  The  court 
should,  if  requested,  permit  a  full  and  com- 
plete examination  of  such  witness  by  oppos- 
ing counsel  to  test  the  source  and  accuracy 
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of  such  knowledge  before  Hdmitting  the  evi- 
dence. When  the  evidence  has  been  admit- 
ted by  the  coort,  the  quality  and  weight  of 
the  evidence  ia  for  the  Jury;  the  discretion 
of  the  court,  only,  In  admitting  the  evidence, 
Is  a  question  of  law  for  this  court  to  pass 
upon.  M.  P.  R.  R.  Co.  T.  Fagan,  72  Tex. 
130,  9  S.  W.  749,  2  L.  R.  A.  75,  13  Am.  St 
Rep.  776;  M.,  K.  &  T.  Ry.  Co.  v.  Woods,  31 
S.  W.  237;  C,  R.  I.  &  6.  Ry.  Co.  v.  Clark, 
129  S.  W.  186;  CTuck  v.  Railway,  34  Tex. 
Civ.  App.  452,  79  S.  W.  80;  Railway  v.  Gluek, 
45  Minn.  463,  48  N.  W.  194;  Goodwine  v. 
Evans,  134  Ind.  262,  33  N.  E.  1031;  Harris 
V.  Schuttler,  24  S.  W.  989;  Elevator  Co.  T. 
Railway  Co.  (Mo.)  33  8.  W.  926;  Moore  t. 
Railway  Co.,  78  Wis.  120,  47  N.  W.  273. 

[(]  Appellant's  eighteenth  and  nineteenth 
assignments  of  error  complain  of  the  ad- 
Inisslon  of  evidence  as  to  the  value  of  that 
portion  of  appellee's  land  outside  of  the  pro- 
posed reservoir,  upon  the  ground  that  such 
Is  the  wrong  measure  of  damages.  Appellant 
Is  in  no  position  to  complain  of  this  action 
of  the  court  because  it,  by  several  of  its  own 
witnesses.  Introduced  evidence  to  the  same 
eCTect  Its  reason  for  doing  so  is  revealed 
only  by  a  qnaliflcatton  of  its  eighteenth  bill 
of  exception,  wherein  tlie  court  states  that 
the  theory  of  the  measure  of  damages  of 
both  parties  at  the  trial  was  the  same,  and 
this  evidence  was  presented  by  appellant 
upon  that  theory.  Be  that  as  it  may,  the 
appellant  cannot  make  proof  of  a  fact  it- 
self and  then  complain  because  appellee 
makes  like  proof. 

There  Is  no  merit  in  appellant's  twenty- 
first  assignment  of  error,  and  It  Is  overruled. 

[7]  By  its  twenty-second  assignment  of  er- 
ror the  appellant  complains  of  the  charge 
given  by  the  court  to  the  Jury  upon  the 
measure  of  damages  to  that  portion  of  ap- 
pellee's land  not  Included  within  the  portion 
condemned,  as  follows:  "Ton  wlU  also  consid- 
er the  damages,  if  any,  to  the  lands  situated 
in  the  Dawson  and  Turkey  Creek  pastures, 
outside  of  the  limits  of  the  land  sought  to 
be  condemned,  by  reason  of  cutting  said 
lands  ofT  from  water,  if  you  find  it  does  so, 
and  by  reason  of  cutting  said  remaining 
lands  up  in  Irregular  shapes,  if  you  find 
such  to  be  the  case,  and  the  inconvenience, 
if  any,  in  defendant's  use  of  same,  and  you 
will  find  for  the  defendant,  J.  6.  Smyth,  the 
difference  in  the  market  value  of  the  said 
land,  if  any,  before  the  taking  and  after  the 
taking,  which  said  damage,  if  any,  you  will 
find  In  addition  to  the  value  of  the  land 
taken  for  the  reservoir." 

The  grounds  of  appellant's  objection  to 
this  charge  are  that  it  permits  a  double  re- 
covery, that  it  unduly  emphasizes  parts  of 
the  testimony,  and  that  It  Instructs  the  Jury 
that  they  may,  if  one  state  of  facts  is  proven, 
determine  therefrom  the  existence  of  other 
facts  whldi  are  in  issue.  The  charge  is 
clearly  subject  to  the  first  of  the  objections 
urged.     The  measure  of  damages  In  such 


case  is  the  difference  between  the  market 
value  of  the  land  immediately  before  and  its 
value  immediately  after  the  act  causing  its 
injury.  Railway  v.  Hogsett,  67  Tex.  685,  4 
S.  W.  365;  BaUway  v.  Schofleld,  72  Tex. 
496,  10  S.  W.  575;  RaUway  v.  Evans,  47  S. 
W.  280.  If  this  charge  had  so  instructed  the 
Jury,  and  bad  then  informed  them  that  in 
determining  the  measure  of  damages  they 
could  consider  the  surrounding  results  and 
effects  of  cutting  the  reservoir  tract  out  of 
the  land,  such  as  dividing  the  land  into  ir- 
regular shapes,  cutting  same  off  from  the 
water,  and  the  inconvenience  resulting  there- 
from, if  they  found  that  such  effect  resulted 
therefrom,  it  would  have  been  In  accord 
with  the  authorities  cited  by  appellee  and 
holding  that  the  items  of  damage  which 
the  evidence  tends  to  prove  may  be  specifical- 
ly referred  to  in  the  charge.  All  of  the  de- 
cisions on  this  point  presuppose  a  correct  in- 
struction as  to  the  measure  of  damages  as  a 
basis  for  the  enumeration  of  the  elements  of 
which  the  damages  may  be  composed.  Rail- 
way V.  EUIott,  148  S.  W.  1125;  BaUway  t. 
Boothe,  126  S.  W.  701;  Railway  v.  Hughes, 
73  S.  W.  976;  City  v.  Coffin,  40  Tex.  Qv. 
App.  54,  88  S.  W.  502.  In  this  case  the 
charge  is  so  worded  as  to  necessarily  lead 
the  Jury  to  believe  that  appellee  was  entitled 
to  recover,  not  upon  the  difference  in  the 
market  value  of  the  land  as  ascertained  by 
considering  the  matters  named,  but  upon 
each  specification  of  damage  separately  in 
addition  to  the  difference  in  the  market  val- 
ue. That  the  Jury  believed  such  to  be  the 
meaning  of  the  court,  and  based  their  verdict 
upon  that  belief,  is  made  very  evident  by 
the  fact  that  they  found  the  damage  to  the 
land  outside  of  the  reservoir  tract  to  be 
nearly  half  the  land's  full  market  value. 
The  evidence  showed  this  land  to  be  worth 
$4.50  per  acre;  the  Jury  fixed  the  damage 
thereto  at  $2  per  acre. 

The  twenty-second  assignment  of  error  is 
sustained. 

What  has  been  said  renders  it  unnecessary 
to  pass  upon  assignments  Nos.  23,  24,  25,  26, 
29,  30,  31,  32,  33,  34,  and  35. 

[I]  The  court  did  not  err  in  striking  out 
the  so-called  "pleading"  of  appellant  which 
tendered  appellee  the  use  of  water  from  the 
proposed  reservoir,  upon  stated  conditions, 
in  mitigation  of  damages.  Such  a  document 
could  not  by  any  construction  be  called  a 
pleading.  The  twenty-seventh  assignment  Is 
therefore  overruled. 

[1]  The  court  should  have  Instructed  the 
Jury  that  they  could  not  consider  the  map 
made  by  Jourdan  to  estimate  the  amount  of 
the  rough  land  in  the  reservoir  tract;  Jour- 
dan admitted  in  his  testimony  that  his  map 
was  not  made  by  actual  survey  and  was  only 
an  estimate.  As  such  It  should  not  have  been 
admitted  In  evidence,  and  the  fact  that  ap- 
pellant allowed  the  map  to  be  Introduced  In 
evidence  vrtthout  objection  did  not  deprive 
it  of  the  privilege  of  having  the  Jury  charg- 
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ed,  upon  request,  as  to  the  extent  to  which 
It  conld  be  considered  In  making  np  their 
verdict 

The  twenty-eighth  assignment  is  sustained. 

For  the  errors  Indicated,  the  judgment  of 
the  lower  court  Is  reversed,  and  the  cause 
remanded. 

On  Motion  for  Rehearing. 

Appellee  proposes  to  cure  the  defect  In  the 
Judgment  In  this  case  by  remitting  all  of  the 
amount  given  to  him  for  damages  to  the 
land  outside  the  reservoir  tract  In  the  sum 
of  $17,837.18  and  the  Interest  accrued  on  that 
stun.  Such  a  remittitur  fully  cures  the  vice 
In  the  Judgment  with  reference  to  that  por- 
tion of  the  case. 

[18]  We  adhere  to  onr  opinion  that  the 
court  erred  in  refusing  appellant's  special 
charge  as  set  out  in  its  twenty-eighth  assign- 
ment of  error.  Bat  the  portion  of  the  map 
objected  to  was  only  in  the  nature  of  cumu- 
lative evidence,  and  the  error  is  not  of  such 
a  nature  as  to  Justify  the  reversal  of  the 
cause  under  Ck>urts  of  Olvll  Appeals  Rule 
62a  (149  S.  W.  X).  Under  the  former  aspect 
of  the  case  it  was  material  to  point  oat  this 
error  to  guide  the  court  in  another  trial; 
bat  as  the  case,  as  now  presented,  will  be 
affirmed,  that  becomes  unnecessary. 

Motion  for  rehearing  la  granted,  and,  the 
remittitur  having  been  entered,  the  Judgment 
of  the  lower  court  Is  reformed  and  afhrmed 
for  the  sum  of  $121,628.20,  the  value  of  the 
land  Included  In  the  reservoir  tract  with  in- 
terest according  to  the  court's  decree.  .^ 
pellee  will  pay  costs  of  this  appeaL 


DENTON  V.  ENGLISH. 

(Court  of  Civil  Appeals  of  Texas.    San  Antonla 

April  30,  1913.    Rehearing  Denied  May 

28,  1913.) 

1.  Triai,  (S  420*)— Dibkction  o»  Vbkdict— 
Waivkb  of  Ebbob. 

Where  appellant  did  not  stand  on  his  mo- 
tion for  an  instructed  verdict,  but  after  it  was 
overruled  introduced  testimony,  there  was  no 
merit  in  his  assignment  of  error  in  overruling 
such  motion. 

(Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  I  983;    Dec.  Dig.  i  420.*1 

2.  Trial   ({   253*)— In8tbuction9— Ionobing 

ISSUKS 

In  trespass  to  try  title,  in  which  plaintiff 
attacked  the  l>oundary  agreement  relied  upon 
by  defendant  on  the  ground  of  fraud,  and  the 
testimony  on  that  issue  was  conflicting,  the  fail- 
ure to  submit  the  issue  of  fraud  by  defendant 
in  obtaining  the  agreement  from  plaintiff  was 
error. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  il  613-623 ;   Dec.  Dig.  f  253.»] 

3.  BOUNDABIES  (J  46*)— Validitt  o»  Agbeb- 
jo;  NT— Mistake. 

Where  the  means  of  information  were 
equally  open  to  l)oth  parties  to  a  boundary 
agreement,  a  mistake  as  to  the  true  location  of 
the  Une,  as  shown  by  an  approved  survey,  was 
not  sufficient  to  invalidate  the  agreement,  un- 


less one  of  the  parties  knew  the  true  Une  and 
thereby  gained  an  advantage  over  the  other. 

[Ed.  Note.— For  other  cases,  see  Bonndailes, 
Cent  Dig.  iS  212-226,  248-251;  Dee.  Dig.  i 
46.*] 

4.  BouNDABiEs  (S  46*)— Validitt  or  Aonx- 

MB  NT— Fraud. 

Where  one  of  the  parties  to  a  boundary 
agreement,  who  knew  about  a  survey  fixing  the 
true  line,  concealed  that  fact  from  the  other 
and  thereby  induced  him  to  sign  a  boundary 
agreement  to  bis  disadvantage,  the  action  of 
the  first  party  constituted  such  fraud  as  would 
invalidate  the  agreement  since,  while  the  law 
favors  agreements  as  to  boundaries  when  fairly 
made  on  equal  terms,  it  condemns  frauid  in  ob- 
taining such  agreements. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent.  Dig.  Si  212-226,  249-251;  Dec  Dig.J 
46.*] 

Appeal  from  District  Court,  Dlnunlt  Goon- 
ty;   J.  F.  MuUally,  Judge. 

Action  by  Ed  English  against  O.  Denton. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Reversed  and  remanded. 

W.  n.  Davis,  of  Crystal  City,  and  Jno.  M. 
Rowland  and  R.  P.  Ingrum,  both  .of  San 
Antonio,  for  appellant  Vandervoort  &  John- 
son, of  Oarrizo  Springs,  and  N.  A.  Rector,  ol 
Austin,  for  appellee. 

FLY,  G.  J.  This  is  a  salt  insUtated  by 
appellee  against  appellant  to  recover  certain 
parts  of  surveys  39,  46,  and  51,  In  block  8, 
International  Sc  Great  Northern  Railway 
Company  lands.  In  Dimmit  county.  Appel- 
lant, in  addition  to  his  plea  of  not  guilty, 
pleaded  an  agreement  as  to  the  boundary 
line  between  bis  lands  and  those  of  appellee, 
whereby  the  land  sued  for  was  acknowledg- 
ed to  be  appellant's  land.  In  a  supplemental 
petition  appellee  attacked  the  boundary 
agreement  on  the  ground  of  fraud  and  mu- 
tual mistake '  and  asked  that  It  be  vacated, 
annulled,  and  set  aside.  The  cause  was  sub- 
mitted to  a  Jury  and  resulted  in  a  verdict 
and  Judgment  for  appellee. 

The  controversy  in  this  case  is  over  the 
location  of  the  east  line  of  appellee's  surveys 
39,  46,  and  51 ;  appellant  claiming  the  bound- 
ary to  be  marked  by  appellee's  fence  under 
a  written  agreement  fixing  It  there,  and  ap- 
pellee claiming  that  the  agreement  was  ob- 
tained by  fraud  or  mutual  mistake,  and  that 
the  true  east  boundary  line  Is  565  varas  at 
the  north  and  475  varas  at  the  south,  east 
of  the  fence  which  was  agreed  upon  as  the 
boundary  between  sections  40,  45,  and  52  on 
the  east  and  39,  46,  and  51  on  the  west  The 
evidence  fixed  the  true  boundary  of  appel- 
lee's land  at  from  475  to  565  varas  farther 
east  than  the  place  occupied  by  his  fence. 
By  the  agreement  as  to  boundary,  appellant 
obtained  more  than  500  a<:res  of  land  from 
appellee  which  belonged  to  him. 

The  agreement  as  to  boundary  was  signed 
by  appellant,  appellee,  W.  H.  Warner,  and 
J.  El  Odlorne;   appellee  and  Odiome  stating 
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that  they  Joined  In  the  boundary  agreement 
on  acconnt  of  their  Interest  as  his  Uenhold- 
eiB.  It  appeared  from  the  erldence  tbat  ap- 
pellee sold  sections  39,  46,  and  61,  with  oth- 
er lands,  to  one  Townsend  for  $08,000,  of 
which  sum  about  $%,000  was  evidenced  by 
purchase-money  notes  secured  by  a  vendor's 
Hen.  Townsend  sold  the  land  to  Warner,  re- 
citing the  fact  of  the  lien  for  purchase  money 
held  by  appellee.  Warner  never  resided  in 
Texas,  but  was  a  citizen  of  Ohio.  Warner 
and  Townsend  failed  to  pay  off  the  notes, 
and  Warner  conveyed  the  land  to  appellee. 
Prior  to  the  last-named  conveyance  to  ap- 
pellee the  boundary  agreement  was  made. 
It  was  really  made  between  appellant  and 
appellee,  as  Warner  acted  only  on  advice 
from  appellee,  who  had  not  parted  with  the 
legal  title  to  the  land.  Warner  owned  other 
lands,  concerning  which  the  boundary  agree- 
ment was  made,  on  which  Odiorne  had  a 
lien,  and  Warner  still  owns  those  lands. 
Upholding  the  boimdary  agreement  would 
give  appellant  over  500  acres  of  land  off 
appellee's  land,  and  over  300  acres  off  War- 
ner's land,  and  he  lost  to  Warner  about  '2O0 
acres  of  land;  that  is,  appellant  would  ob- 
tain over  600  acres  of  land  that  did  not  be- 
long to  him.  Warner  has  not  sought  to  re- 
scind his  agreement,  and,  even  with  a  re- 
scission of  the  agreement  so  far  as  appellee 
Is  concerned,  appellant  has  still  obtained 
over  100  acres  of  land  that  did  not  belong 
to  him.  He  has  not  made  any  improvements 
on  the  strip  of  land  claimed  by  him,  but  is 
in  the  same  position  that  he  was  when  be 
obtained  the  boundary  agreement  from  ap- 
pellee. 

[1]  The  first  assignment  Is  that  the  court 
erred  in  refusing  to  instruct  a  verdict  for 
appellant  upon  his  motion  made  at  the  c<»i- 
clusion  of  appellee's  testimony.  Appellant 
did  not  stand  upon  his  motion,  but  proceed- 
ed to  Introduce  testimony  after  it  was  over- 
ruled, and  consequently  there  is  no  merit 
In  his  contention.  EJberstadt  v.  State,  92 
Tex.  94,  45  S.  W.  1007;  Goggan  v.  Goggan, 
146  S.  W.  968.  The  tirst  assignment  of  er- 
ror should  therefore  be  overruled. 

At  the  conclusion  of  all  the  testimony,  ap- 
pellant again  moved  the  court  to  Instruct  the 
Jury  to  return  a  verdict  for  appellant,  and 
the  refusal  so  to  do  is  made  the  subject  of 
the  second  assignment  of  error.  If  the  mat- 
ter was  brought  to  the  attention  of  the  court 
In  the  motion  for  new  trial,  the  brief  fails 
to  state  It  However,  we  have  considered  it 
The  first  proposition  Is  that  appellee,  in  or- 
der to  cancel  and  nullify  the  boundary 
agreement  should  restore  $10  paid  to  War- 
ner and  the  lands  lost  by  appellant  and  re- 
tained by  Warner.  The  $10  consideration 
was  not  shown  to  have  been  paid  to  Warner, 
and  he  is  out  over  100  acres  of  land  in  his 
deal  with  appellant  The  latter  is  in  no 
position  to  demand  restitution  from  Warner, 


bat,  if  the  agreement  be  annulled,  owes  him 
over  100  acres  of  land,  If  liis  land,  now  held 
by  him,  be  severed  from  that  conveyed  by 
him  to  appellee;  and,  if  all  of  it  is  taken 
together,  appellant  owes  Warner  and  appel- 
lee about  634  acres  of  land.  Appellant  has 
lost  no  land,  but  has  gained  over  100  acres 
after  deducting  the  amount  recovered  by  ap- 
pellee. Appellee  acted  for  Warner,  as  well 
as  himself.  In  the  boundary  agreement  but 
Warner  has  not  seen  fit  to  Join  in  the  suit 
and  appellant  has  not  made  him  a  party, 
and  appellant  has  no  cause  to  complain  if 
Warner  permits  him  to  keep  100  acres  of 
the  land.    No  one  would  be  hurt  but  Warner. 

[2-4]  The  evidence  showed  that  at  the 
time  the  boundary  agreement  was  made  ap- 
pellant knew  that  what  was  known  as  the 
Leckie  survey  had  been  made,  and  knew 
that  the  east  line  of  appellee's  surveys  had 
been  placed  east  of  the  fence  line  of  appellee. 
After  gaining  that  knowledge,  appellant 
pushed  the  boundary  agreement  with  Eng- 
lish. Appellant  admitted  that  he  knew  about 
the  Leckie  survey  and  that  it  would  move 
the  east  line  of  appellee  east  of  his  fence, 
and  knew  it  would  move  Warner's  east  line 
to  a  point  further  east,  and  stated,  "For 
that  reason  I  saw  Mr.  English  and  showed 
him  a  blue  print,  showing  the  two  lines." 
That  blue  print  was  one  made  for  appellant. 
Leckie  had  been  appointed  to  make  a  survey 
of  the  land  at  the  Instance  of  appellant  The 
survey  of  Leckie  was  shown  by  the  evidence 
of  the  county  surveyor.  Barker,  to  be  prob- 
ably correct,  except  in  regard  to  some  dis- 
tances which  In  a  subsequent  survey  were 
corrected  by  the  county  surveyor.  Leckie's 
survey  was  made  from  Cathedral  Bock,  a 
noted  natural  monument  In  the  vicinity, 
and  bis  survey  was  approved  by  the  General 
Land  Office.  The  county  surveyor  testified 
that  he  and  Leckie  followed  the  footsteps  of 
the  original  surveyor.  He  stated:  "According 
to  my  survey  I  did  not  move  the  survey  lines 
at  all,  but  found  the  fences  off  the  lines  from 
where  the  original  surveyor  had  located-  tbe 
lines.  «  •  •  The  Leckie  survey  was 
made  to  the  calls  in  the  original  field  notes. 
*  •  *  Cathedral  Rock  was  distanced  a 
certain  direction  and  a  given  number  of 
varas  from  the  comers  of  the  survey,  and 
BO  I  found  where  the  point  ought  to  be  and 
adjusted  by  calculation  the  variation  that 
Cathedral  Rock  would  i>e." 

Appellant  stated  that  he  knew  that  Leckie 
bad  made  a  survey,  which  is  quite  natural 
in  view  of  the  t&ct  that  he  procured  his  ap- 
pointment to  make  the  survey,  and,  while 
he  said  that  he  had  not  seen  Leckie's  field 
notes,  it  is  evident  that  his  attorney,  to 
whom  he  said  he  left  all  those  matters,  had 
seen  the  field  notes  and  advised  him  about 
them.  He  said:  "1  knew  there  had  been  a 
survey,  and  I  was  advised  that  according  to 
the  Leckie  survey  the  eastern  boundary  lines 
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of  axaveya  51,  46,  and  39  were  pushed  east 
of  the  fence  lines.  •  •  •  As  I  understood 
the  Leckie  survey.  Its  effect  was  to  move  the 
various  surveys  north  and  east  of  the  loca- 
tions that  they  had  been  previously  under- 
stood to  occupy."  After  he  had  ascertained 
the  facts  as  to  the  Leckie  survey,  which  he 
knew  was  authoritative  and  probably  correct, 
he  says :  "My  attorney  advised  me  that  I 
should  get  Mr.  English  to  sign  the  boundary 
agreement  in  order  to  make  It  binding  on 
Mr.  EngUsh." 

Appellee  testified  that  appellant  told  him 
that  the  fence  was  on  the  true  line  and  that 
be  did  not  know  that  his  east  line  had  been 
located  east  of  the  fence.  He  denied  that 
appellant  had  showed  him  a  blue  print  of 
Leckle's  survey,  and  said  he  had  never  heard 
of  I^eckie's  survey.  He  stated  that  no  blue 
prints  of  any  surveys  were  exhibited  to  him 
by  appellant  That  testimony  was  contradict- 
ed by  appellant,  and  an  issue  was  thereby 
raised  as  to  whether  appellant  was  in  posses- 
sion of  the  facts  made  known  by  Leckle's  sur- 
vey as  to  the  location  of  the  boundary  line 
and  concealed  it  from  appellee.  That  issue 
was  not  submitted  to  the  jury,  but  it  was 
tried  on  an  issue  not  raised  by  the  pleadings 
or  evidence. 

The  cause  as  submitted  by  the  court,  In 
the  general  charge,  made  the  case  turn  on 
the  knowledge  of  appellee  as  to  the  true  line 
between  him  and  appellant  The  question  of 
fraud,  which  was  made  the  ground  of  re- 
covery in  the  pleadings,  was  not  presented  by 
the  general  charge.  The  same  theory  as  to  a 
lack  of  knowledge  on  the  part  of  appellee 
was  presented  by  a  special  charge  requested 
by  appellee  and  given  by  the  court  Although 
appellee  may  not  have  known  that  there 
was  any  confusion  or  doubt  as  to  the  loca- 
tion of  his  east  line,  and  did  not  know  that 
his  fence  was  not  the  true  line,  that  would 
not  militate  against  the  written  boundary 
agreement,  unless  appellant  knew  about  the 
true  location  of  the  line  and  thereby  gained 
an  advantage  over  him.  Even  mutual  mis- 
take would  not  be  sufficient  to  Justify  the 
rescission  of  the  boundary  contract  As  said 
by  the  Supreme  Ck>urt  in  Hoxey  v.  Clay,  20 
Tex.  582 :  "Where  the  means  of  information 
are  equally  open  to  both  iwrties,  and  where 
each  is  presumed  to  exercise  his  own  skill, 
diligence,  and  Judgment  in  regard  to  all  ex- 
trinsic circumstances,  equity  will  not  re- 
lieve. In  like  manner,  •  •  *  where  the 
fact  is  doubtful  from  Its  own  nature,  if  the 
parties  have  acted  with  entire  good  faith, 
•  •  •  a  court  of  equity  will  not  Interpose 
to  afford  relief  on  the  ground  of  a  mistake 
of  fact" 

In  the  case  of  Cooper  ▼.  Austin,  58  Tex. 
494,  the  trial  Judge  Instructed  the  Jury  that 
though  the  agreement  had  been  made  and 
acted  on,  yet  it  would  not  be  binding  on  the 
complaining  party  if,  at  the  time  he  agreed. 


he  thought  the  line  was  the  true  line,  and  the 
Supreme  Court  held  that  the  charge  was  in- 
correct and  not  sustained  by  the  Texas  de- 
cisions. To  the  same  effect  are  George  v. 
Thomas,  16  Tex.  74,  67  Am.  Dec.  612 ;  Brown- 
ing V.  Atkinson,  46  Tex.  608;  Coleman  v. 
Smith,  55  Tex.  259;  and  Le  Comte  ▼.  Ton- 
douze,  82  Tex.  208, 17  S,  W.  1047,  27  Am,  St 
Rep.  870. 

A  failure  to  disclose  a  material  fact  af- 
fecting the  subject-matter  of  a  contract  how- 
ever unintentional  and  blameless,  often  con- 
stitutes a  sufficient  ground  for  the  annulment 
of  a  contract  procured  thereby.  When  there 
is  intentional  fraud  connected  with  the  con- 
cealment of  the  fact  equity  will  always  re- 
lieve the  party  who  has  been  injuriously  af- 
fected by  it  If,  as  appears  from  appellee's 
testimony,  appellant  who  knew  about  the 
Leckie  survey,  concealed  that  fact  from  ap- 
pellee and  thereby  induced  him  to  sign  the 
agreement  as  to  boundary,  his  action  would 
amount  to  such  fraud  as  would  Justify  a  re- 
scission of  the  contract  The  law  favors 
agreements  as  to  boundaries,  which  are  fair- 
ly made,  but  it  condemns  fraud  in  obtaining 
such  an  agreement  Just  as  it  would  any  other 
agreement  obtained  by  fraud.  To  make  such 
an  agreement  binding  the  parties  must  nego- 
tiate with  each  other  on  equal  terms,  and  one 
of  the  contracting  parties  will  not  be  permit- 
ted to  .obtain  a  large  body  of  land  from  the 
other  where  be  Is  in  possession  of  facts, 
which  he  concealed,  and  thereby  obtained 
the  agreement 

It  was  error  in  the  court  to  submit  the 
cause  on  the  issue  of  mistake  on  the  part 
of  appellee,  or  on  the  part  of  both  antel- 
lant  and  aK>ellee,  and  it  was  also  error  to 
refuse  to  submit  the  canse^  aa  requested  by 
appdlee,  on  the  only  Issue  in  the  case — that 
of  the  fraud  or  concealment  of  appellant  in 
obtaining  the  agreement  from  appellee.  The 
latter  has  presented  the  error  in  refusing  the 
charge  In  a  cross-assignment  We  have  con- 
sidered all  of  the  assignments  having  any 
merit 

The  Judgment  la  reversed,  and  the  cause 
remanded. 


DRDMMOND  v.  LEWIS. 

(Court  of  Civil  Appeals  of  Texas.    San  Antonio. 

April  30,  1013.    Rehearing  Denied 

May  28,  1013.) 

1.  New  Tbial  (|  95*)— Gbodnds— Abbehcx  of 
Plaintiff  and  Counbei/— Diligence. 

Where  a  nonresident  plaintiff  employed  a 
nonresident  attorney,  and  relied  wholly  on  him 
to  look  after  the  case,  and  the  attorney  was  in- 
jured about  10  days  before  the  case  was  called 
for  trial,  and  on  the  day  before  trial  was  obliged 
to  go  to  bed  for  medical  treatment,  and  plain- 
tiff was  not  present  at  the  trial,  and  showed 
no  reason  for  liis  absence,  except  that  his  attor- 
ney had  not  advised  him  of  the  time  to  attend, 
a  dpnial  of  a  new  trial  after  judjrment  by  de- 
fault was  not  an  abnse  of  the  trial  court's  dis- 
cretion, in  the.  absence  of  a  showing  that  the 
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attorney  was  In  readiness  to  attend  conrt  when 
taken  ill  and  of  a  showing  of  a  meritorious 
cause  of  action. 

(Ed.  Note. — For  other  cases,  see  New  Trial, 
Cent  Dig.  H  190-194 ;   Dec.  Dig.  {  95.*] 

2.  New  Thial  (S  95*)— Gboonds— Absence  of 
Plaintiff  and  Counsel— Diligence. 

The  absence  of  an  attorney,  by  reason  of 
illness  or  other  canse,  is  not  ground  for  new 
trial  unless  the  party  was  diligent  and  without 
fault,  and  unless  injustice  will  result  from  a 
refusal,  which  is  established  by  exhibiting  a 
good  cause  of  action  or  a  meritorious  defense. 

[Ed.  Note. — For  other  cases,  see  New  Trial, 
Cent  Dig.  U  190-194 ;   Dec.  Dig.  {  95.*] 

3.  Teespasb  to  Tbt  Title  ({  47*)— Judgment 
— Kffbct. 

A  judgment  in  trespass  to  try  title  that 
plaintiff  take  nothing  by  his  suit  is  an  adjudi- 
cation that  title  is  in  defendant 

[Ed.  Note. — For  other  cases,  see  Trespass  to 
Try  Tide,  Cent  Dig.   g!  69-71;    Dec.  Dig.  S 
47.*] 
41  Dismissal  and  Nonsuit  (|  60*)— Want  ow 

Pbosecution — Dismissal. 

Where  plaintiff  fails  to  appear  in  person  or 
by  attorney,  and  there  is  no  cross-action,  the 
only  judgment  which  should  be  rendered  is  one 
of  dismissal  for  want  of  prosecution. 

[Ed.  Note. — For  other  cases,  see  Dismissal  and 
Nonsuit  Cent  Dig.  S§     140-152:    Dec.  Dig.  i 

oo.ri 

5.  APPEAL  AND  EbBOB  (S  719*)— QUESTIONS 
RSVIKWABLE— ESROB   AfPAKENT   OF   RECOBD. 

The  error  in  rendering  judgment  that  plain- 
tiff in  trespass  to  try  title  take  nothing,  where 
defendant  merely  filed  a  general  demurrer,  and 
pieag  of  not  guilty  and  limitations,  with  a 
prayer  that  plaintiff  take  nothing,  and  where 
plaintiff  did  not  appear  in  person  or  by  attorney, 
is  error  apparent  of  record,  which  the  court  on 
appeal  must  notice,  thongii  not  assigned,  and 
the  court  on  appeal  must  enter  a  proper  judg- 
ment which  is  one  of  dismissal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S|  2968-2982,  3490;  Dec. 
Dig.  i  719.*] 

6.  DrsxissAi.  AND  Nonsuit  (|  81*)- Sbttino 
Aside  Dismissal  fob  Want  of  Pbosbcu- 
TiON— Mebitobious  Cause  of  Action. 

A  motion  to  set  aside  a  judgment  of  dis- 
missal for  want  of  prosecution  should  allege 
facts  constituting  a  meritorious  cause  of  action. 
[Ed.  Note.— For  other  cases,  see  Dismissal 
and  Nonsuit,  Cent  Dig.  §|  182-192 ;  Dec  Dig. 
i  81.*] 

7.  DiSMiBSAi.  AND  Nonsuit  (|  81*)— Setting 
Aside  Judgment  of  Dismissal  —  Fbeedom 
fbom  Negligence. 

A  motion  to  aet  aside  a  judgment  of  dis- 
miasal  for  want  of  prosecution  must  show  that 
the  judgment  cannot  be  ascribed  to  negligence 
of  plaintiff  or  his  attorney. 

lEd.  Note.— For  other  cases,  see  DismissAl  and 
Nonsuit,  Cent  Dig.  SI  182-192;  Dec.  Dig.  { 
81.*] 

Appeal  from  District  Court,  San  Patricio 
County. 

Action  by  J.  H.  Drummond  against  Steve 
X  Lewis  and  another.  From  a  Judgment' 
that  plaintiff  take  nothing  by  his  action,  he 
appeals.  Reversed,  and  judgment  rendered 
dismissing  the  action  for  want  of  prosecution 
without  prejudice. 

Lk  H.  Browne  and  C.  A.  Davies,  both  of 
San  Antonio,  for  appellant  D.  McN.  Turner, 
of  Corpus  Chrlsti,  for  appellees. 


TALIAFERRO,  J.  On  the  21st  day  of 
July,  1906,  plaintiff,  J.  H.  Drummond,  filed 
suit  against  Steve  J.  Lewis  and  D.  McNeill 
T'urner  In  trespass  to  try  title;  on  March  18, 
1912,  D.  McNeill  Turner  disclaimed;  on  Oc- 
tober 14,  1912,  on  the  first  day  of  the  court, 
in  the  absence  of  plaintiff  and  plaintiff's 
counsel,  a  judgment  was  given  defendant  by 
default;  thereafter,  during. the  same  term 
of  the  court,  on  October  23,  1912^  a  motion 
was  filed  by  the  plaintiff  for  a  new  trial  and 
reinstatement  of  the  cause,  setting  up  the 
grounds  that  he  lived  in  Jefferson  county, 
Tex.,  and  that  he  had  employed  an  attorney 
in  San  Antonio  to  attend  to  his  case,  and 
that  the  said  attorney  had  been  attending 
to  the  same;  that  he  knew  nothing  about 
the  case  having  been  dismissed,  or  judgment 
taken  against  him,  I>ecanse  of  the  Inability  of 
his  attorney  to  inform  him,  and  appended  to 
his  motion  the  affidavit  of  his  attorney,  to- 
gether with  the  affidavit  of  the  physician  In 
attendance  upon  said  attorney,  showing  that, 
on  the  6tb  day  of  October,  said  attorney  met 
with  an  accident,  breaking  a  rib;  that  he 
continued  to  work  until  the  11th  day  of 
October,  when  be  was  stopped  by  severe 
pleurisy;  that  he  called  in  a  physician  on 
the  13th  day  of  October,  and,  for  the  first 
time,  discovered  that  he  had  a  broken  rib; 
that  by  reason  of  a  severe  cold,  which  had 
settled  in  his  left  lung,  beneath  the  broken 
rib,  together  with  the  broken  rib  itself,  the 
said  attorney  was  unable  to  attend  to  busi- 
ness, or  to  appear  and  file  this  motion,  and 
but  for  such  accident  the  said  attorney  would 
have  been  present  and  representing  him  in 
the  said  cause.  The  affidavit  of  a  physician 
was  also  attached,  verifying  the  condition  of 
the  attorney.  The  court  overruled  the  mo- 
tion for  a  new  trial  on  October  24,  1912,  and 
from  that  judgment  plaintiff  prosecutes  this 
appeal. 

The  above,  which  Is  taken  from  appellant's 
statement  of  the  nature  and  result  of  the 
case,  sufficiently  reveals  the  proceedings  had. 
There  are  statements  made  in  the  briefs  of 
the  parties  of  occurrences  at  the  trial  which, 
not  being  of  record,  will  not  be  taken  into 
consideration. 

[1]  Appellant's  only  contention  is  that  the 
trial  court,  in  overruling  his  motion  for  a 
new  trial,  was  guilty  of  a  flagrant  abuse  of 
his  judicial  discretion.  To  support  this  con- 
tention he  cites  two  cases:  Harris  v.  Mus- 
grave.  72  Tex.  18,  9  8.  W.  90,  and  Alexander 
V.  Smith,  20  Tex.  Civ.  App.  304,  49  S.  W.  916. 
In  the  former  case  the  Supreme  Court  held 
that  it  was  within  the  discretion  of  the  trial 
court  to  grant  a  new  trial  after  adjournment 
of  the  term,  upon  proper  cause  shown.  In 
that  case  the  petitioners  alleged,  under  oath, 
the  fact  that  their  attorney  became  sick  Just 
before  the  trial  so  that  he  could  not  attend 
the  court;  that  he  had  written  them  of  hi.s 
illness  In  ample  time  for  them  to  liave  em- 
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ployed  other  counsel  If  the  letter  had  not 
miscarried;  that  they  had  no  knowledge  of 
his  condition,  or  that  the  case  was  coming 
to  trial,  and  that  they  had  a  meritorious 
defense,  which  they  fully  stated.  In  the  Al- 
exander Case  the  motion  alleged:  That  the 
plaintiff's  attorney  was  ill  and  unable  to  at- 
tend the  court  upon  the  day  the  case  was 
set  for  trial.  The  plaintiff  was  In  court  In 
person,  but  did  not  know  until  the  case  was 
called  that  his  attorney  could  not  attend. 
He  was  too  ignorant  himself  to  conduct  his 
case,  and  he  informed  the  court  that  he  was 
too  poor  to  employ  other  counsel.  That  be 
had  a  meritorious  cause  of  action,  and  that 
a  dismissal  of  the  cause  would  subject  him  to 
an  irreparable  loss,  the  motion  revealed  by 
proper  allegations.  In  both  cases  the  courts 
held  that  the  trial  court  bad  abused  its  dis- 
cretion, and  that  the  motions  for  new  trial 
should  have  been  granted,  because  due  dili- 
gence and  a  meritorious  cause  of  action  were 
clearly  shown  by  the  allegations  in  the  mo- 
tions. 

But  we  think  no  such  a  case  is  presented 
here.  The  contention,  in  brief,  Is  that  appel- 
lant resided  in  a  place  remote  from  the  coun- 
ty where  the  case  was  pending,  and  employed 
an  attorney  who  also  resided  away  from  that 
county;  that  he  relied  whoUy  upon  his  at- 
torney, who  had  given  the  case  attention  at 
all  former  terms  of  the  court;  that  about 
10  days  before  the  case  was  to  be  called  for 
trial  his  attorney  was  hurt,  and  on  the  day 
before  the  trial  bis  condition  became  so  seri- 
ous that  he  was  obliged  to  go  to  bed  for  med- 
ical treatment,  and  was  unable  to  go  to  San 
Patricio  county  to  try  the  case.  Appellant 
was  not  present  at  the  trial  and  shows  no 
reason  for  his  absence,  except  that  his  attor- 
ney bad  not  advised  him  of  the  time  to  at- 
tend. No  effort  is  made  to  show  that  appel- 
lant's attorney  -  was  in  readiness  to  attend 
the  court  when  he  was  attacked  by  the  sud- 
den illness,  nor  does  it  assert  that  he  com- 
municated his  condition  to  his  client  or  to 
the  court,  or  to  the  attorney  for  appellee, 
or  that  he  made  any  effort  whatever  to  pre- 
vent the  case  from  going  to  trial  In  his  ab- 
sence. Neither  is  it  alleged  that  he  was  un- 
able to  take  such  precaution.  The  motion 
does  assert  that  the  appellant  has  a  mer- 
itorious cause  of  action,  but  such  allega- 
tion is  a  mere  conclusion  of  the  pleader,  as  no 
facts  are  alleged  from  which  the  court  can 
ascertain  the  merit  of  the  cause,  nor  are 
pleadings  referred  to  from  which  the  court 
could  determine  the  merits  thereof. 

[2]  it  has  been  universally  held  by  our 
courts  that  the  absence  of  an  attorney, 
whether  by  reason  of  Illness  or  other  cause, 
is  not  ground  for  new  trial,  unless  it  be 
shown,  not  only  that  the  petitioner  was  dill- 
gent  and  without  fault,  but  that  injustice 
would  result  from  a  refusal.  Such  a  show- 
ing Is  made  by  exhibiting  a  good  cause  of 
action  or  a  meritorious  defense.    Bartlett  T. 


Jones  Co.,  103  S.  W.  "KW;  Holllday  r.  HoUl- 
day,  72  Tex.  485,  10  S.  W.  690 ;  Railway  v. 
Kelley,  99  Tex.  87,  87  S.  W.  661;  Ward  t. 
Cobbs,  14  Tex.  303 ;  Telegraph  Co.  v.  Brooks,. 
78  Tex.  331,  14  S.  W.  699;  Montgomery  v. 
Carlton,  56  Tex.  431 ;  Verschoyle  v.  Darragh, 
67  S.  W.  1090;  Harrison  T.  Oak  Cliff  Land 
Co.,  85  S.  W.  821. 

[3-6]  We  cannot  say  that  the  court  abused 
its  discretion  in  refusing  to  grant  appellant's 
motion  when  the  same  Is  tested  by  the  rules 
of  law  applicable  to  motions  to  set  aside 
Judgment  by  default.  There  Is,  however,  an 
error  In  the  Judgment  apparent  of  record, 
not  complained  of  by  appellant,  which  ren- 
ders it  necessary  to  consider  this  case  from 
a  slightly  different  viewpoint.  Defendant 
Turner  disclaimed,  while  defendant  Lewis 
filed  general  demurrer,  plea  of  not  guilty, 
pleas  Interposing  the  statutes  of  limitations 
of  3,  6,  and  10  years,  and  a  prayer  that 
plaintiff  take  nothing  by  his  suit,  and  that 
said  defendant  go  hence  without  day  and  re- 
cover of  plaintiff  all  costs.  The  Judgment 
recites  that  the  plaintiff  appeared  not,  either 
in  person  or  by  his  attorney;  and,  the  de- 
fendant insistlDg  upon  a  trial,  and  the  plain- 
tiff having  offered  no  proof,  it  was  adjudged 
that  plaintiff  recover  nothing  by  reason  of 
his  action,  and  that  the  defendants  recover 
from  him  all  costs  of  suit  A  Judgment  in 
a  trespass  to  try  title  case  that  plaintiff 
take  nothing  by  his  suit  amounts  to  an  ad- 
judication that  the  title  to  the  land  is  in 
defendant,  and  is  equally  as  effective  for 
that  purijose  with  a  Judgment  specifically 
decreeing  the  land  to  defendant  Hoodless 
V.  Winter,  80  Tex.  638,  16  S.  W.  427 ;  Brown- 
ing V.  Pumphrey,  81  Tex.  163,  16  S.  W.  870; 
Moore  v.  Snowball,  98  Tex.  23,  38,  81  S.  W. 
6,  66  L.  R.  A.  745,  107  Am.  St  Rep.  596; 
New  Tork  Land  Co.  v.  Yotaw,  62  S.  W.  127. 
Where  plaintiff  fails  to  appear  in  person 
or  by  attorney  the  only  Judgment  which 
should  be  rendered  (there  being  no  cross-ac- 
tion upon  which  defendaut  is  entitled  to  in- 
voke a  trial)  Is  one  dismissing  the  case  for 
want  of  prosecution,  and  not  one  that  plain- 
tiff should  not  recover.  Hill  v.  Friday,  70  S. 
W.  5CS;  Allen  v.  Ft  Stockton  Irrigated 
Lands  Co.,  135  S.  W.  682;  Trueheart  y. 
Shnpson,  24  S.  W.  842 ;  Burger  v.  Young,  78 
Tex.  656,  15  S.  W.  107 ;  Robinson  v.  ColUer, 
63  Tex.  av.  App.  285,  115  S.  W.  917;  Harris 
V.  Schllnke,  95  Tex.  88,  66  S.  W.  172 ;  Brown- 
ing V.  Pumphrey,  81  Tex.  163,  16  S.  W.  870. 
In  the  last-mentioned  case  it  was  held  that 
an  error  committed  In  rendering  a  Judgment 
that  plaintiff  take  nothing.  Instead  of  one  of 
dismissal,  should  be  corrected  by  an  appeal, 
but  that  if  no  effect  ought  to  be  g;lven  to 
such  a  Judgment  other  than  to  construe  same 
as  a  dismissal  of  the  case,  then  the  case 
went  out  of  court  as  fully  as  it  did  under 
the  Judgment  rendered,  and  plaintiffs  in  that 
case  could  not,  in  a  case  brought  to  set 
aslcte  that  Judgment,  obtain  any  benefit  re- 
sulting from  the  fact  that  the  action  was 
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broTjght,  nnlesa  on  the  trial  of  the  suit  to  set 
aside  such  judgment,  they  showed  such  facts 
as  oitttled  them  to  have  the  Judgment  so 
rendered  set  aside.  We  are  of  the  opinion 
that  the  error  committed  by  the  lower  court, 
being  one  apparent  of  record,  should  be  tak- 
en notice  of  by  us,  though  not  assigned,  but 
that  the  same  does  not  reQuire  a  reversal, 
and  this  court  should  enter  such  Judgment 
as  the  lower  court  should  have  entered, 
namely,  one  dismissing  the  case. 

[(,  7]  The  cases  holding  that  an  applicant 
for  a  new  trial  should  show  a  good  cause  of 
action  or  a  meritorious  defense  are  based 
upon  the  principle  that  it  would  be  idle  to 
set  aside  a  Judgment  wlien  another  trial 
would  result  in  the  rendition  of  the  same 
Judgment.  This  principle  cannot  be  applied 
to  cases  of  dismissai  for  want  of  prosecution, 
which  character  of  Judgments  merely,  have 
the  effect  of  taxing  plaintiff  with  the  costs 
accrued,  and  of  imposing  upon  him  the  bur- 
den of  filing  a  new  suit,  with  the  disadvan- 
tage of  perhaps  enabling  defendant  to  win 
by  reason  of  limitation.  However,  it  ap- 
pears that  even  in  cases  of  dismissal  for 
want  of  prosecution  the  doctrine  has  been 
recognized  that  a  meritorious  cause  of  action 
should  be  shown  by  alleging  the  facts  con- 
stituting the  same.  Fant  v.  Jones,  36  Tex. 
Civ.  App.  138,  81  S.  W.  340;  Alexander  v. 
Smith,  20  Tex.  av.  App.  304,  49  S.  W.  916. 
While  the  same  strictness  concerning  show- 
ing a  good  cause  of  action  should  perhaps 
not  be  required  to  set  aside  a  Judgment  of 
dismissal  for  want  of  prosecution  as  a  Judg- 
ment on  the  merits,  yet  it  is  clear  that  the 
motion  should  plainly  show  that  the  Judg- 
ment of  dismissal  cannot  be  ascribed  to  negli- 
gence of  plaintiff  or  his  attorney.  Fant  v. 
Jones,  supra.  Such  a  showing  was  not  made 
in  this  case,  as  has  been  hereinbefore  point- 
ed out,  and  the  lower  court  did  not  abuse 
his  discretion  in  refusing  to  grant  the  motion 
for  new  trial,  whether  such  action  be  con- 
sidered with  reference  to  a  judgment  dis- 
missing the  case  for  want  of  prosecution,  or 
one  that  plaintiff  talce  nothing  by  his  suit 

The  Judgment  of  the  lower  court  is  re- 
versed, and  Judgment  rendered  dismissing 
plaintiff's  action  for  want  of  proisecution, 
without  prejudice  to  any  other  suit  that  may 
be  instituted  by  him.  Appellant  having  fail- 
ed to  call  the  attention  of  the  trial  court  to 
the  error  in  the  judgment,  the  costs  of  the 
appeal  will  be  taxed  against  him. 


SAN  ANTONIO  &  A.  P.  BY.  00.  T. 
BRACHT. 

(Court  of  Civil  Appeals  of  Texas.     San  Anto- 
nio.    May  7,  1913.    Rehearing  De- 
nied  May  28,  1913.) 

1.  Limitation  of  Actions.  (J  127*)— Pbtition 
— Amkndments. 

The  running  of  limitations  is  stopped  pend- 
iog  an  action  as  to  the  cause  of  action  alleged 


in  the  petition  but  not  as  to  an  amended  peti- 
tion setting  up  a  new  cause  of  action  and  ask- 
ing for  a  different  or  inconsistent  remedy. 

[Ea.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  S§  543-547;  Dec.  Dig.  % 
127.*] 

2.  lncitation  ot  actiohs  (j  127*)— petition 

—Amendments. 

Where  the  original  petition  against  a  car- 
rier declared  on  tort  charging  the  carrier  with 
negligently  failing  to  divert  on  the  request  of 
the  stiipper  a  car  of  freight,  an  amended  peti- 
tion, declaring  on  an  express  parol  contract 
made  with  an  agent  of  the  carrier  giving  the 
shipper  the  right  to  sell  bis  goods  while  in 
transit  and  on  notice  to  have  them  diverted  to 
a  new  destination  and  delivered  to  the  buyer, 
set  up  a  new  cause  of  action,  and  limitations 
against  it  ran  until  it  was  Died,  because  the 
same  evidence  would  not  supi>ort  the  allegations 
of  the  original  and  amended  petitions  and  the 
measure  of  damages  would  not  be  the  same. 

[Ed.  Note. — For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  ii  543-547 ;  Dec  Dig.  } 
127.*] 

Appeal  from  Aransas  County  Court;  Roy 
Jackson,  Juflge. 

Action  by  A.  L.  Bracht  against  the  San  An- 
tonio &  Aransas  Pass  Railway  Company  and 
others.  From  a  Judgment  for  plaintiff 
against  defendant  named,  it  appeals.  Re- 
versed and  rendered. 

m  Gordon  Gibson,  of  Bockport,  and  Kle- 
berg *  Stayton,  of  Corpus  Christi,  for  ap- 
pellant W.  H.  Baldwin  and  E.  A.  Stevens, 
both  of  Bockport,  for  appelle& 

TALIAFERRO,  J.  This  was  an  action  by 
the  api)ellee  against  the  San  Antonio  &  Ar- 
ansas Pass  Railway  Company,  the  Gulf,  Col- 
orado &  Santa  F6  Railway  Company,  and  the 
Atchison,  Topeka  &  Santa  Fe  Railway  (:k>m- 
pany  to  recover  damages  arising  from  the 
failure  upon  the  part  of  the  defendants  to 
transport  a  car  load  of  vegetables  from 
Gregory,  Tex.,  to  Minneapolis,  Minn.  In  his 
original  petition,  filed  September  28,  1909, 
appellee  alleged  that  he  delivered  the  car 
load  of  vegetables  in  question  to  appellant  on 
the  13th  day  of  May,  1908,  at  Gregory,  Tex., 
consigned  to  8.  T.  Fish  &  Co.  at  Chicago, 
111.;  that  on  May  14th  he  sold  the  car  of 
vegetables  to  Gamble  &  Bobison,  at  Minne- 
apolis, Minn.,  for  $555.30,  and  on  the  same 
day  notified  and  instructed  appellant  to  stop 
the  car  at  Kansas  City,  Mo.,  and  divert  it  to 
Minneapolis  and  there  deliver  same  to  Gam- 
ble &  Robison.  It  was  alleged  that  it  was 
the  duty  of  appellant  and  its  connecting  car- 
riers to  obey  the  order  to  divert  the  car 
from  its  original  destination,  and  that  be- 
cause of  the  appellants'  negligent  failure  to 
do  so  he  had  been  compelled  to  sell  the 
goods  on  the  market  at  Chicago  for  $255.26, 
thereby  suffering  actual  damages  in  the  sum 
of  $297.  It  was  alleged  that  the  failure  of 
appellants  to  obey  the  order  of  appellee  and 
send  the  car  to  Minneapolis  required  appel- 
lee to  incur  an  additional  expense  of  $50, 
and  that  the  said  action  of  the  appellants 
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In  refusing  to  divert  the  car  was  prompted 
by  malice,  and  he  prayed  for  $250  exemplary 
damages.  On  April  19,  1912,  an  amended 
petition  was  filed.  The  claims  for  $50  ex- 
penses and  |:250  punitive  damages  were  aban- 
doned, and  the  following  verbal  contract  was 
alleged  to  have  been  made  between  the  ship- 
per and  the  railway  company,  viz.:  "That 
said  shipment  was  a  through  shipment,  con- 
signed to  S.  T.  rish  Com.  Co.,  Chicago,  ill., 
all  charges  paid  and  secured  to  be  paid  by 
plaintiff  under  a  contract,  agreement'  and  un- 
derstanding with  the  defendants  that  plain- 
tiff  bad  the  right  to  sell  said'  car  of  vege- 
tables, and  to  have  same  diverted  to  the 
purchasers  thereof  en  route;  by  reason  of 
which  the  defendant  companies,  Jointly  and 
severally  agreed  and  undertook  to  transport 
said  car  of  vegetables  to  its  destination,  and 
to  divert  said  car  en  route  to  any  consignee 
thereafter  named  by  plaintiff."  It  was  fur- 
ther alleged  that  the  car  of  vegetables  was 
sold,  and  that  appellee  in  accordance  with 
the  terms  of  the  contract  notified  the  appel- 
lant of  the  sale  and  of  its  terms  and  instruct- 
ed it  to  divert  the  car  from  Kansas  City 
to  Minneapolis  accordingly.  To  the  amended 
petition  appellant  presented  a  special  excep- 
tion upon  the  ground  that  the  same  set  up 
and  declared  upon  a  new  cause  of  action  al- 
leged in  his  original  petition  and  that  the 
petition  showed  upon  its  face  that  said  cause 
of  action,  if  it  ever  existed,  was  long  since 
barred  by  the  two-year  statute  of  limitations. 
By  supplemental  petition  appellee  presented 
a  special  exception  to  the  portion  of  appel- 
lant's answer  above  stated,  wlilcb  exception 
the  court  sustained,  and  the  case  went  to 
trial  on  the  plaintiff's  first  amended  original 
petition  and  defendants'  general  denial.  The 
case  was  tried  without  a  Jury,  and  the  court 
rendered  judgment  for  appellee  in  accord- 
ance with  his  prayer,  against  appellant,  and 
the  cause  was  dismissed  as  to  all  the  other 
defendants. 

A  number  of  assignments  of  error  are  urg- 
ed, but  only  the  fourth,  fifth,  and  sixth  need 
be  considered.  These  assignments  present, 
by  various  propositions,  the  contentions  that 
the  court  erred  In  sustaining  appellee's  ex- 
ception to  its  said  answer,  and  ttiat  the 
amended  petition  declared  upon  a  new  cause 
of  action  which  was  shown  upon  the  instru- 
ment itself  to  be  barred  by  limitations. 
These  assignments  must  be  sustained.  It  is 
a  vexatious  question  of  pleading  to  deter- 
mine when  an  amendment  asserts  a  new 
cause  of  action  or  ground  of  defense. 

[1]  When  a  suit  Is  filed  and  the  defendant 
Is  properly  served  with  citation  showing  the 
cause  of  action  against  him,  the  running  of 
the  statute  of  limitation  as  to  such  complaint 
is  stopped  during  the  pendency  of  the  suit. 
But  the  defendant  has  a  right  to  assume 
that  the  cause  of  action  declared  upon  is 
the  very  one  that  the  plaintiff  will  attempt 
to  prove  and  the  statute  will  continue  to 


run  against  every  other  demand.  And  here 
lies  the  dl£9culty.  So  long  as  the  original 
complaint  and  demand  are  retained  and  im- 
ported into  the  new  pleading,  the  cause  re- 
mains the  same;  bnt,  where  the  allegations 
are  so  changed  as  to  set  np  a  new  complaint 
supported  by  new  facts  and  asking  for  a  dif- 
ferent or  Inconsistent  remedy,  the  cause  is 
new. 

[2]  Every  case  must,  of  course,  be  deter- 
mined upon  its  own  facts;  but  certain  tests 
have  been  applied  by  the  courts  which  greatly 
aid  in  reaching  a  proper  conclusion  in  all  cas- 
es. Judge  Brown,  in  Lumber  Co.  v.  Water  Co., 
94  Tex.  456,  61  S.  W.  707,  states  the  rule  as 
follows:  "If  the  facts  alleged  in  the  sixth 
amended  petition  do  not  express  substantially 
the  same  contract  as  that  set  up  in  the  orig- 
inal petition,  then  the  judgment  of  the  court 
sustaining  the  exception  must  be  aflSrmed.  It 
is  not  sutficient  that  the  causes  of  action  t>e 
similar  in  their  nature,  but  they  must  be 
essentially  Identical.  Four  tests  are  laid 
down  by  which  to  determhie  the  identity  of 
the  causes  of  action:  (1)  Would  a  recovery 
had  upon  the  original  bar  a  recovery  under 
the  amended  petition?  (2)  Would  the  same 
evidence  support  both  of  the  pleadings?  (3) 
Is  the  measure  of  damages  the  same  In  each 
case?  (4)  Are  the  allegations  of  each  sub- 
ject to  the  same  defense?  1  Am.  &  Eng. 
Bnc.  of  Pi.  ft  Pr.  p.  556.  We  are  of  opinion 
that  the  second  and  last  furnish  the  best 
tests  by  which  to  determine  the  matter  before 
us,  and  we  can  safely  say  that  If  the  same 
testimony  would  not  support  the  allegations 
in  each  of  these  pleas,  and  that  the  same 
defenses  could  not  be  interposed  to  each  of 
them,  they  are  not  identical,  and  therefore 
the  amended  petition  presents  a  new  cause 
of  action.  McLane  v.  Belvin,  47  Tex.  493; 
Blgham  v.  Talbot,  63  Tex.  271;  RaUway 
V.  Pape,  73  Tex.  502  [11  S.  W.  526];  Rail- 
way V.  Scott,  75  Tex.  84  [12  S.  W.  995]; 
Boyd  V.  Beville,  91  Tex.  439  [44  S.  W.  287]; 
Cotton  V.  Rand,  93  Tex.  24  [51  S.  W.  838,  63 
S.  W.  343];  Whalen  v.  Gordon,  95  Fed.  314 
[37  C.  C.  A.  70] ;  ScovUle  v.  Glasner,  79  Mo. 
449." 

In  Booth  V.  Houston  Packing  Co.,  Chief 
Justice  Fly  said:  "The  original  petition  did 
not  declare  on  an  express  contract  to  ship 
the  cattle,  but  sought  to  recover  on  an  im- 
plied contract  on  the  part  of  appellee  to  ship 
the  cattle  as  directed.  The  amended  petition, 
which  was  filed  more  than  three  years  after 
the  cause  of  action  occurred,  sought  to  charge 
appellee  on  an  express  contract  We  think 
the  amended  petition  declares  on  a  different 
cause  of  action  from  that  set  out  in  the  orig- 
inal petition.  Four  tests  are  applied  In 
ascertaining  whether  actions  are  identical, 
one  of  them  being :  Would  the  same  evidence 
support  either  of  them?  And  another  is: 
Would  the  allegations  of  each  be  subject  to 
the  same  defense?  The  pleadings  in  this  case 
cannot  meet  the  demands  of  either  of  these 
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tests.  If  the  case  had  been  tried  on  the 
original  petition,  the  pleadings  would  have 
been  met  by  proof  that  appellant  requested 
appellee  to  ship  the  cattle  and  that  It  did 
so  In  a  negligent  manner.  Its  liability,  if 
any,  wonld  have  rested  on  its  Implied  agree- 
ment to  iterform  a  gratuitous  service  for  ap- 
pellant To  meet  the  allegations  of  the  sec- 
ond petition  it  became  necessary  to  prove 
that  appellee,  for  a  valid  consideration,  ex- 
pressly agreed  to  ship  the  cattle  as  directed 
by  api)ellant,  and  failed  to  comply  with  its 
agreement  to  appellant's  damage.  The  two 
pleadings  furnish  separate  and  distinct  caus- 
es of  action."    106  S.  W.  48. 

In  the  case  before  us  the  plaintiff  in  his 
original  petition  declared  upon  a  tort,  charg- 
ing the  defoidant  with  negligently  and  mali- 
ciously failing  upon  his  request  to  perform 
its  legal  duty  to  divert  a  car  of  vegetables 
from  its  original  destination  to  another  point. 
In  the  amended  petition  he  declared  upon  an 
express  verbal  contract  made  by  him  with 
the  railway  company  through  one  of  its 
agents,  whereby  plaintlfT  should  have  the 
right  to  sell  his  goods  while  in  transit  and 
upon  notice  to  have  them  diverted  to  a  new 
destination  and  delivered  to  such  purchaser. 

If  the  case  had  gone  to  trial  upon  the 
first  petition,  to  recover,  the  proof  must 
have  shown,  in  addition  to  the  fact  of  ship- 
ment, only  that  it  had  requested  the  carrier 
to  divert  the  goods  to  another  point,  and 
that  such  request  was  timely  and  would  im- 
pose no  unreasonable  or  new  burden  upon  the 
carrier  to  perform.  The  measure  of  damages 
would  have  been  the  difference  between  the 
price  the  goods  brought  in  Chicago  and 
the  market  price  in  Minnesota  at  the  time 
the  goods  should  have  arrived  there,  less  cost 
of  carriage.  On  the  other  band,  to  establish 
the  cause  of  action  set  up  in  the  amendment, 
the  proof  must  have  shown  that  the  carrier 
made  an  express  contract  to  permit  a  sale 
and  unconditionally  to  divert  in  transit  to  the 
purchaser,  in  which  cause  the  measure  of 
damages  would  have  been  changed  and  would 
have  been  the  difference  between  the  price 
for  which  the  goods  sold  at  Chicago  and  the 
contract  price  at  Minneapolis,  less  cost  of 
carriage.  The  pleading  in  this  case  is  repug- 
nant to  all  the  tests  applied  by  the  courts. 
The  same  evidence  would  not  support  both 
pleas,  the  measure  of  dai^age  Is  not  the  same, 
the  allegations  are  not  subject  to  the  same 
defenses,  and  a  recovery  upon  one  would 
only  bar  a  recovery  upon  the  other  in  the 
sense  that  proof  that  a  debt  has  been  paid 
will  always  bar  an  action  thereon.  In  fact, 
it  is  impossible  to  conceive  a  case  where  such 
a  bar  would  not  exist  In  Lumber  Co.  v. 
Water  Co.,  supra,  if  the  plaintiff  had  recov- 
ered upon  its  amended  petition,  a  subsequent 
presentation  of  the  same  claim  under  the  al- 
legations of  the  original  petition  would  have 
been  res  adjudicata.  So  would  It  be  in  every 


case  where  there  was  but  one  res  In  Issue 
between  the  parties. 

We  conclude  that  the  action  declared  on  in 
the  amended  i)etition  was  new  and  different 
from  that  set  up  in  the  original  petition,  and 
that  it  is  apparent  from  the  face  of  the  peti- 
tion itself  that  the  new  cause  of,  action  was 
barred  by  the  two-year 'statute  of  limitation. 

The  judgment  of  the  lower  court  will 
therefore  be  reversed,  and  Judgment  here 
rendered  for  the  appellant 


a  F.  ROWSON  &  CO.  V.  McKINNEY. 
(Court  of  Civil  Appeals  of  Texas.     San  Anto- 
nio.    May  14,  1013.) 

1.  AppeaI  and   Erbob  ({  1002*)— Rbvibw— 
Verdict— ESffect. 

Where  a  verdict  on  conflicting  evidfence  is 
in  favor  of  plaintiil,  his  evidence  must  be  ac- 
cepted on  appeal  as  true. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  {§  3935-3937;  Dec.  Dig.  f 
1002.*] 

2.  Fbauds,  Statdte  op  (|  140*)— Parol  Cos- 
tract. 

A  parol  contract  for  cancellation  of  an 
agreement  for  the  purchase  of  land  is  without 
the  statute  of  frauds. 

[Ed.  Note. — For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent  Dig.  fii  156,  342;  Dec.  Dig.  f 
140.*) 

3.  Brokers    ({   96*)— Bbokeb's    Contbaot— 
CoNSiDEBATiON— Liability. 

Where  a  real  estate  agent,  who  negotiated 
a  sale  of  land  to  be  paid  for  on  installments, 
agreed  to  a  rescission  of  the  contract,  whereby 
the  purchaser  should  receive  baclc  the  money 
already  paid  in,  and  the  purchaser  in  reliance 
on  that  agreement  made  no  further  payments, 
although  the  contract  provided  for  forfeiture  in 
case  of  failure,  there  was  a  sufficient  considera- 
tion to  render  the  agent  liable  for  the  payment 
of  the  money  already  paid. 

[Ed.  Note. — For  other  cases,  see  Brokers, 
Cent  Dig.  {  138;  Dec.  Dig.  {  96.*] 

Appeal  from  Cameron  County  Court;  Jno. 
Bartlett  Judge. 

Action  by  C.  O.  McKinney  against  E.  F. 
RowBon  &  Co.,  begun  in  justice  court  where 
on  judgment  for  plaintiff,  defendant  appeal- 
ed to  the  county  court  and  from  a  judgment 
of  the  county  court  also  in  favor  of  plain- 
tiff, defendant  again  appeals.    Affirmed. 

See,  also,  154  S.  W.  603. 

R,  B.  Creager  and  J.  T.  Canales,  both  of 
Brownsville,  for  appellant  Jones,  West 
West  &  Dancy  and  Ira  Webster,  all  of 
Brownsville,  for  appellee. 

FLY,  C.  J.  This  is  a  snlt  instituted  by  ap- 
pellee against  appellants.  In  the  justice's 
court,  to  recover  $165,  alleged  to  be  due  on 
an  oral  contract  for  the  cancellation  of  a 
contract  for  the  sale  of  a  tract  of  10  acres 
of  land  and  the  return  of  purchase  money 
paid  by  appellee  to  appellants.  Appellee  ob- 
tained a  judgment  for  the  amount  sued  for, 
and  the  cause  was  appealed  by  appellants 
to  the  county  court,  where  the  cause  was 
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tried  by  Jnry,  resulthtg  In  a  verdict  and  Jadg- 
ment  for  appellee  In  the  sum  of  $165. 

[1]  There  was  testimony  to  the  effect  that 
on  April  9,  1908,  a  contract  for  the  sale  of 
certain  land  was  entered  Into  between  appel- 
lants, as  agents  for  E.  S.  Hunt,  and  appellee, 
whereby  the  former  agreed  to  sell  to  appellee, 
upon  the  performance  of  certain  conditions 
by  him,  certain  lots  of  land  for  $240  cash  and 
$760  In  monthly  payments  of  $20  for  a  part 
of  It,  the  payments  to  begin  one  year  from 
date  of  contract,  and  when  $160  was  thus 
paid  a  warranty  deed  was  to  be  executed  by 
appellants,  and  three  notes,  for  $200  each, 
were  to  be  executed  by  appellee.  There  were 
other  stipulations  not  necessary  to  mention. 
According  to  the  testimony  of  appellee,  which 
must,  in  view  of  the  verdict,  be  takta  as  true, 
in  January,  1909,  be  called  on  Rowson,  and 
told  him  that  he  (appellee)  would  not,  on  ac- 
count of  sickness  in  his  family,  be  able  to 
make  the  payments,  and  asked  Rowson  to 
return  the  money  he  had  paid  and  cancel  the 
contract  Rowson  agreed  to  the  proposition, 
and  appellee  gave  him  the  contract  of  sale, 
and  it  was  canceled  and  Rowson  agreed  to 
return  the  money.  He  returned  only  $50 
of  the  money.  The  cancellation  was  made  by 
writing  across  the  face  of  the  contract,  "Can- 
celed by  mutual  consent"  Rowson  admit- 
ted the  cancellation,  but  swore  that  appellee 
was  to  receive  only  $50,  unless  the  land  was 
sold,  and  that  he  had  paid  appellee  that  sum. 
He  was  corroborated  by  Jessup,  his  em- 
ploye. J.  R.  Axom  testified  that  Rowson 
stated  to  him  that  his  firm  had  agreed  to 
return  the  money  to  appellee  and  take  back 
the  land.  Appellants  contracted  for  them- 
selves, and  not  for  Hunt,  in  relation  to  the 
return  of  the  money. 

[2,3]  The  contract  sued  oil  was  the  oral 
one  made  by  Rowson,  and  the  statute  of 
frauds  would  have  no  application  to  it  The 
only  question  would  be  as  to  the  considera- 
tion for  the  promise.  The  contract  became 
forfeited  before  this  suit  was  instituted,  and 
resulted  from  the  promise  of  Rowson  to  re- 
turn the  money,  thereby  inducing  appellee 
to  believe  that  he  was  under  no  obligation 
to  make  further  payments.  Rowson  made  the 
contract  to  repay,  as  be  had  a  large  land 
deal  on  hand  and  desired  to  put  the  land 
contracted  for  by  appellee  into  the  deal. 
Rowson  withheld  repayment  of  the  money 
until  the  forfeiture  of  the  contract  bad  auto- 
matically taken  place,  and  then  refused  to 
repay.  The  promise  to  repay  the  money,  hav- 
ing induced  appellee  to  forego  any  further  ef- 
fort to  pay  the  sums  to  become  due  on  the 
land,  was  sufficient  consideration  for  the 
promise.  Any  consideration  is  good  in  a  con- 
tract which  places  one  party  in  a  worse  con- 
dition or  the  other  in  a  better,  or,  in  other 
words,  benefit  to  the  promisor  or  loss  to  the 
promisee.  It  need  not  be  mutually  beneficial. 
I'erry  v.  Booth,  7  Tex.  493;    Lane  v.  Scott, 


57  Tex.  367 ;  Railway  v.  Wlnton,  T  Tez.  Civ. 
App.  57,  26  S.  W.  770.  The  promise  waa 
mutual  and  simultaneous  and  bound  the  par- 
Oes.  Flanders  v.  Wood,  83  Tex.  277, 18  S.  W. 
572;  Pullman  Car  Co.  v.  Booth  (Tex.  Civ. 
App.)  28  S.  W.  719;  Arnold  r.  ObamberUin, 
14  Tex.  av.  App.  634,  39  S.  W.  201. 

None  of  the  assignments  of  error  Is  well 
taken,  and  the  Judgment  is  affirmed^ 


AUSTIN  FIRE  INS.  CO.  T.  SAYLBS  et  aL 

(Court  of  Civil  Appeals  of  Texas.    Pt  Worth. 

April  12,  1913.    Rehearing  Denied 

May  24, 1913.) 

1.  InSTTBANOK  (i  146*)— AOENtS— AUTEOBITT— 

Redeuvebt  of  Canceled  Polict. 

An  agent  of  an  insurance  company,  as  de- 
fined in  Rev.  Civ.  St.  1911,  art  4961,  with  au- 
thority, to  issue  and  deliver  policies,  has  author- 
ity to  redeliver  a  policy  of  insurance  thereto- 
fore canceled,  and  his  act  will  bind  the  com- 
pany unless  procured  by  fraud. 

[Ed.  Note.— For  other  cases,  see  Insarance, 
Cent  Dig.  {{  276-291 ;   Dee.  Dig.  i  145.*] 

2.  Insubarce  (8  669*)  —  Inbtbuotiohb  —  Att- 

THOBITT  of  AOBNT. 

In  an  action  on  an  insurance  policy,  which 
had  been  canceled  and  later  redelivered  by  the 
agent  of  the  company,  instructions  which  are 
calculated  to  induce  the  jury  to  believe  that  the 
company  must  have  expressly  authoiized  Its 
agent  to  redeliver  the  canceled  policy  before  it 
would  be  bound  tiiereby  are  misleading  and 
properly  refused. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  »  1556,  1771-1784;  Dec.  Dig.  { 
669.»] 

3.  Appeai,  and  Ebbob  (f  742*)— Afisiamaurta 
or  Ebbob— Stateicents. 

Assignments,  based  on  error  In  the  exclu- 
sion of  testimony,  will  be  overruled  where  they 
are  not  followed  by  a  statement  showing  what 
objections  were  sustained  by  the  court  to  the 
excluded  testimony. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  3000;   Dec.  Dig.  {  742.*] 

4.  Appeal  and  Ebbob  (i  1056*)— Habiojess 
Ebbob— Exclusion  of  Testimony  —  Issdk 
Not  in  the  Case. 

Assignments  of  error,  based  on  the  exclu- 
sion of  testimony,  will  not  be  considered  where 
the  testimony  was  as  to  an  issue  not  in  the 
case. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  SS  4187-4193,  4207 ;  Dec.  Dig. 
§105^.*] 

5.  TbIAL  (I  296*)  — iNBTBUOnORfl— Rbstbict- 

IHO  JUBY  to  Evidence. 

Where  a  jury  is  told  in  one  charge  that 
the  burden  is  upon  plaintiff  to  prove  his  case  by 
a  preponderance  of  the  evidence,  a  charge  on  a 
particular  issue,  which  states  that  if  the  jury 
believe  certain  facta  they  may  find  for  the  plain- 
tiff, is  not  bad  as  permitting  the  jury  to  ignore 
the  evidence  and  base  their  belief  on  other 
sources. 

[Ed.  Note.— For  other  cases,  see  TrlaL  Cent 
D^.^S8  705-713,  716,  716,  718;    Dec.  Dig.  | 

Error  from  District  Court,  Taylor  County; 
Thomas  L.  Blanton,  Judge. 

Action  by  Henry  Sayles  and  others  against 
the  Austin  Fire  Insurance  Company.    Judg- 
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ment   for  plaintiffs,    and   defendant   brings 
error.     Affirmed. 

Wm.  Thompson  and  Jno.  S.  Patterson,  t>otb 
of  Dallas,  and  Harry  Tom  King,  of  Abilene, 
for  plaintiff  in  error.  A.  H.  Kirby,  of  Abi- 
lene, for  defendants  in  error. 

SPEEB,  J.  The  Austin  Fire  Insurance 
Company  appeals  from  an  adverse  judgment 
In  favor  of  Henry  Sayles  and  others  as 
trustees  for  the  Colorado  Salt  Company,  a 
corporation,  upon  a  fire  insurance  policy  for 
the  sum  of  $2,000. 

Upon  the  trial  the  court  instructed  the 
Jury  to  find  for  the  plaintifC,  unless  they 
should  find  for  the  defendant  nnder  the  fol- 
lowing instruction:  "You  are  charged  that  If 
you  believe  that  the  said  policy  of -insurance 
sued  on  by  plalntifT  in  this  cause  was  by  the 
local  agent  of  defendant  insurance  company 
redelivered  to  the  agent  of  the  Colorado  Salt 
Company  about  November  7,  1911,  after  it 
had  theretofore  been  taken  up  and  canceled 
by  the  said  local  agent  of  defendant  at 
Colorado,  Tex.,  and  before  or  at  the  time  of 
such  redelivery,  the  said  local  agent  was  in- 
duced to  do  so  by  a  false  or  fraudulent  rep- 
resentation on  the  part  of  any  of  the  officers 
of  the  Colorado  Salt  Company  as  alleged  in 
tlie  d^endant's  answer,  and  that  said  repre- 
sentatloh  or  representations,  if  any,  were 
material  representations,  and  that  the  said 
local  agent  of  defendant  relied  on  said  rep- 
resentations, and  that  same  was  false  or 
fraudulent,  and  but  for  said  representation 
the  agent  of  defendant  would  not  have  so 
delivered  the  said  policy,  you  will  find  for 
defendant,  and  so  say  by  your  verdict,  and 
upon  this  issue  the  burden  Is  upon  the  de- 
fendant to  prove  same  by  a  preponderance  of 
the  evidence." 

The  pleadings  of  defendant  raising  the  is- 
sue thus  submitted  was  as  follows:  "De- 
fendant would  show  that  the  policy  sued  on 
herein  was  not  in  force  at  the  time  of  the 
fire,  was  not  a  valid  and  subsisting  contract, 
but  that  the  same  had  been  by  the  agreement 
of  the  parties,  and  under  the  terms  of  said 
policy,  canceled  and  discharged  and  sur- 
rendered, all  of  which  defendant  stands 
ready  to  verify.  For  further  answer  defend- 
ant would  show  that  after  it  had  canceled 
and  taken  up  its  policy  sued  on  by  agreement 
with  the  assured,  the  said  assured  wrong- 
fully and  falsely  stated  to  its  agent  issuing 
said  policy,  who  at  that  time  had  possession 
of  the  said  policy  as  canceled  and  surrender- 
ed, to  the  effect  that  defendant  had  consent- 
ed to  permit  its  policy  to  remain  in  force, 
and  by  snch  false  representations  and  state- 
ments to  Its  said  agent  Induced  said  agent 
to  deliver  back  to  it  the  said  policy,  and 
said  policy  would  not  have  been  redelivered 
but  for  such  false  representations  Inducing 
redelivery  of  the  same,  all  of  which  defend- 
ant stands  ready  to  veri^." 

[1]  The  summary  instruction  to  return  a 
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verdict  for  the  defendant  was  properlir  re- 
fused. Under  the  undisputed  facts,  and 
under  the  statute  (Revised  Statutes  1911, 
art.  4961)  O.  B.  Harness,  the  agent  who  re- 
delivered the  policy  In  controversy  to  the 
Salt  Company,  was  the  local  agent  of  plain- 
tiff In  error,  with  full  power  to  issue  and 
delivery  Its  policies.  As  we  view  the  case, 
there  was  no  Issue  of  want  of  power  on  the 
part  of  Harness  to  represent  plaintiff  in  er- 
ror aside  from  the  issue  raised  by  its  plea 
that  defendants  in  error  had  wrongfully  pro- 
cured the  redelivery  of  the  policy  by  false 
and  fraudulent  representations.  This  latter 
tame  was  clearly  sabmltted  tn  the  above- 
Quoted  charge^  and  embraced  the  only  real 
issue  under  the  pleadings  and  evidence.  The 
case  stands  precisely  as  though  the  plaintiff 
in  error  had  delivered  the  policy  itself.  The 
contention  and  counter  contentions  as  to 
the  necessity  for  a  verification  of  plaintiff 
in  error's  pleadings  and  as  to  the  correctness 
of  the  court's  ruling  In  excluding  evidence 
upon  the  issue  of  want  of  authority  on  the 
part  of  the  local  agent  Harness  to  represent 
plaintiff  in  error  become  altogether  imma- 
terial and  foreign  to  the  dlscusislon  of  the 
questions  really  involved.  The  local  agent 
Indisputably  did  have  authority  to  issue  and 
deliver  policies,  and  the  only  defense  to  his 
act  in  delivering  the  policy  here  sued  on 
has  been  submitted  to  and  found  by  the 
Jury  contrary  to  plaintiff  In  error's  conten- 
tion. 

[2]  nalntlff  In  error's  special  charges  Nos. 
1  and  3  were  properly  refused.  What  we 
have  already  stated  is  perhaps  sufficient  as 
to  these.  Furthermore,  however,  the  charges 
would  probably  have  been  misleading,  inas- 
much as  they  were  calculated  to  induce  the 
Jury  to  believe  before  they  could  find  for  the 
plaintiff  the  defendant  company  must  have 
expressly  authorized  its  local  agent  to  re- 
deliver the  canceled  policy,  whereas,  his  gen- 
eral power  to  Issue  and  deliver  policies  would 
bind  the  company  if  snch  delivery  was  not 
Induced  by  the  fraud  of  the  plaintiff's  agents. 

[3,4]  The  sixth  and  seventh  assignments 
of  error  are  overruled  because  neither  is 
followed  by  a  statement  from  the  record 
showing  what  objections  were  sustained  by 
the  court  to  the  testimony  excluded,  and  be- 
cause for  the  reason  already  stated  the  Is- 
sues of  ratification  of  the  agent  Harness' 
act  in  delivering  the  policy,  or  of  want  of 
authority  to  do  so,  were  not  issues  at  all 
in  the  case.  The  evidence,  therefore,  upon 
such  false  issues  was  properly  excluded. 

[S]  The  criticism  of  the  charge  contained 
In  th°e  eighth  assignment  of  error  is  hyper- 
critical. The  charge  is,  "If  you  believe  that 
the  said  policy,"  etc.,  and  the  criticism  Is 
that  this  left  the  Jury  free  to  ignore  the  evi- 
dence in  the  case  and  to  believe  from  any 
source  whatever.  It  is  hardly  conceivable 
that  an  intelligent  Jury  would  fall  to  under- 
stand that  they  were  limited  to  a  consideration 


Digitized  by 


Google 


274 


167  SOUTHWESTERN  BEPOBTES 


CTex. 


of  tbe  facts  In  evidence,  especially  when  they 
are  told,  as  they  vere  in  this  case,  that  the 
burden  is  npon  the  plalntUT  to  prove  the 
material  allegations  of  his  petition  by  a  pre- 
ponderance of  the  evidence. 

There  la  no  error  in  the  Judgment,  and  it 
is  affirmed. 


FT.  WOBTH  BELT  ET.   CO.  ▼.  TUBNEY. 

(Court  of  Civil  Appeals  of  Texaa.    Ft  Worth. 

March  22,  1913.    Behearing  Denied 

April  26,  1913.) 

1.  Dauages  (g  48*)— Personal  Injttbixs— 
Measure  of  Damages— Mental  Suffering. 

Mental  suffering,  dne  to  the  belief  of  a 
servant  who  incurred  personal  injuries,  that  he 
would  not  again  be  able  to  labor  and  earn  mon- 
ey to  support  himself  and  family,  is  an  element 
of  damage  for  which  compensation  may  be  re- 
covered ;  such  perturbation  naturally  flowing 
from  the  Injury. 

[EM.  Note. — For  other  cases,  see  Damage*, 
Cent  Dig.  H  100-103,  265 ;   Dec.  Dig.  I  487] 

2.  Masteb  and  Seevant  (§»  101, 102*)— Inju- 
BiES  TO  Sr.RVANT- Safe  Place  to  Wobk— 
Duty  of  Master. 

A  master  is  bound  only  to  ezerdae  ordi- 
nary care  to  furnish  its  servants  with  reason- 
ably safe  and  suitable  appliances  for  work,  hence 
a  charge  that  it  was  the  duty  of  a  railroad  com- 
pany to  furnish  its  employes  with  reasonably 
safe  and  suitable  appliances,  and,  in  doing  so, 
to  use  a  degree  of  care  proportioned  to  the  haz- 
ard imposes  too  high  a  degree  of  care. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  135,  171,  174,  178-184, 
192;   Dec.  Dig.  18  101,  102.*] 

3.  Tbial  (I  296*)— Instbuctioks-^Curk  of  Ih- 
stbuctions  bt  Othebs. 

In  a  personal  injury  action  by  a  switchman 
who  was  hurt  owing  to  the  breaking  of  a  brake 
chain  on  a  car  not  the  property  of  the  master, 
a  charge  that  it  is  the  duty  of  a  railroad  com- 
pany to  furnish  its  employes  with  reasonably 
safe  appliances,  and  in  doing  so  to  use  a  degree 
of  care  proportionate  to  the  hazard,  though  im- 
posing too  high  a  degree  of  care,  is  cured  by  oth- 
er charges  that  a  railway  company  is  not  bound 
to  furnish  absolutely  safe  appliances,  but  is  re- 
quired to  use  reasonable  diligence,  and  that 
plaintiff  could  recover  only  if  defendant  had  not 
exercised  ordinary  care  in  discovering  the  defect 
which  caused  the  injury ;  defendant  being  bound 
only  to  guard  against  defects  which  could  be 
discovered  by  a  reasonably  careful  inspection. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  SI  705-713,  715,  716,  718;  Dec  Dig.  i 
296.*] 

4.  Tbial  (|  260*)— Instbuctionb— Befubal. 

The  refusal  of  a  requested  charge,  covered 
by  the  charges  given,  is  not  error. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §1  651-659 ;   Dec.  Dig.  §  260.*] 

Appeal  from  District  Court,  Tarrant  Coun- 
ty ;  Jas.  W.  Swayne,  Judge. 

Action  by  W.  N.  Turney  against  the  Ft 
Worth  Belt  Ballway  Company.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Afhrmed. 

Chapman  &  Lockett,  Spoonts,  Thompson  & 
Barwlse,  and  Lassiter,  Harrison  &  Bowland, 
all  of  Ft  Worth,  for  appellant  Bell  &  Milam, 
of  Ft  Worth,  for  appellee. 


CONNEE,  C.  J.  W.  N.  Tnmey  recovered 
a  Judgment  of  $2,500  as  damages  for  person- 
al injuries  received  while  in  the  employ  of 
the  appellant  company  as  a  switchman.  He 
alleged  that  while  in  the  discharge  of  his 
duty  and  while  attempting  to  set  a  brake 
npon  a  spedflc  car  that  the  "brake  chain  or 
eyebolt  of  the  chain  broke  through  some  de- 
fect not  known  to  him,  caqsing  him  to  fall 
from  the  top  of  the  car  to  the  ground,  in- 
flicting serious  Injuries."  The  proof  was  un- 
disputed that  the  car  In  question  belonged 
to  Armour  &  Co.  and  had  been  but  a  diort 
time  prior  to  the  accident  delivered  to  the 
appellant  company  for  the  purpose  of  being 
switched,  and  the  only  Issue  of  negligence 
alleged  as  a  ground  of  recovery  that  the 
court  submitted  in  his  charge  was  whether 
the  comiiany  was  guilty  of  negligence  in  fail- 
ing to  exercise  reasonable  care  to  discover 
the  defect  in  the  chain  by  an  inspection. 

[1]  Upon  the  trial  appellee  was  permitted 
to  testify,  in  substance,  over  appellant's  ob- 
jection, that  as  a  result  of  his  injuries  all 
he  "could  figure  out"  was  "that  he  was 
knocked  out  and  could  see  no  show  of  work- 
ing in  the  future,"  and  that  as  a  result  he 
suffered  mentally.  Error  is  assigned  to  the 
admission  of  this  testimony;  appellant's  prop- 
osition being  that:  "Mental  suffering,  due  to 
one's  belief  that  he  will  not  be  able  to  labor 
and  earn  money,  is  not  an  element  of  dam- 
ages in  a  personal  injury  suit" 

Appellant  cites  no  authority  in  support  of 
the  proposition  quoted  and  we  cannot  sus- 
tain it  as  broadly  as  it  is  stated.  The  rules 
of  law  are  Intended  to  afford  compensation 
for  all  natural  consequences  flowing  from  per- 
sonal Injuries  occasioned  through  the  fault 
of  another,  and  mental  anxiety  naturally  re- 
sulting is  recoverable.  See  Sutherland  on 
Damages  (2d  Ed.)  |  1241;  M.,  K.  &  T.  By. 
Co.  of  Tex.  V.  Warren,  89  8.  W.  652.  It 
seems  to  us  that  the  physical  pain  resulting 
from  the  injury,  which  is  clearly  an  element 
of  damage,  was  not  more  natural  then  the 
distress  and  anxiety  of  mind  occasioned  by 
the  consciousness  that  the  injury  received 
was  such  as  to  wholly  incapacitate  the  bead 
of  the  family  from  pursuing  his  usual  oc- 
cupation, thus  to  provide  for  those  depend- 
ent upon  him. 

[2,  3]  Error  is  also  assigned  to  the  follow- 
ing paragraph  of  the  court's  charge:  "It  is 
the  duty  of  a  railway  company  to  furnish 
its  employes  reasonably  safe  and  suitable 
appliances  for  the  performance  of  the  duties 
which  they  are  engaged  in  performing,  to 
keep  the  same  in  reasonably  safe  and  good 
repair  for  the  transaction  of  its  business, 
and  in  doing  so  to  use  a  degree  of  care  pro- 
portioned to  the  hazard  or  danger  which 
might  reasonably  be  anticipated  as  conse- 
quent upon  its  negligence."  The  charge  quot- 
ed standing  alone  would  impose  upon  ap- 
pellant too  great  a  burden.  Appellant's  duty 
extended  no  farther  than  to  exercise  ordi- 
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nary  care  to  furnish  Its  employes  reasonably 
safe  and  suitable  appliances  In  the  perform- 
ance of 'their  duties,  bat  we  think  that  the 
abstract  statement  of  the  law  as  given  in 
the-  section  under  consideration  was  barm- 
less  in  view  of  the  fact  that  the  court  in 
the  same  connection  further  charged  the 
Jury  that:  "A  railway  company  is  not  bonnd 
to  furnish  absolutely  safe  appliances  with 
which  Its  employes  can  perform  their  duties 
or  to  keep  them  absolutely  safe,  but  it  Is  re- 
quired to  nse  reasonable  diligence  to  provide 
reasonably  safe  appUances,  and  after  hav- 
ing done  so  to  keep  the  same  in  a  reasonably 
safe  condition,  as  mentioned,  and  if  the  com- 
pany talis  in  either  of  these  respects  and  in- 
juries are  occasioned  thereby  to  one  of  its 
employes,  then  the  company  is  guilty  of  neg- 
ligence." And  also  tn  applying  the  law  to 
the  facts  authorized  a  finding  for  the  plain- 
tiff only  in  the  event  that  the  Jury  found 
that  appellants  had  not  exercised  ordinary 
care  to  discover  the  defects  complained  of, 
also  further  particularly  instructing  the  Jury 
that:  "The  defendant  would  not  be  liable  for 
any  defects  in  the  eyebolt  on  the  brake  staff  or 
of  the  chain  to  which  It  was  attached  which 
could  not  have  been  discovered  by  a  reason- 
ably careful  inspection.  If,  therefore,  you 
believe  from  the  evidence  that  the  eyebolt 
on  said  brake  staff  or  the  chain  to  which  It 
was  connected  was  defective,  but  that  such 
defect,  if  there  was  one,  was  of  such  a  char- 
acter that  It  could  not  have  been  discovered 
by  an  inspection  or  examination  of  the  same 
with  reasonable  care  then  the  defendant 
would  not  be  liable  and  your  verdict  should 
be  for  the  defendant"  See  St  L.  &  S.  F. 
Ry.  Co.  V.  McLain,  80  Tex.  87,  15  S.  W.  789. 

[4]  The  only  remaining  assignment  of  error 
goes  to  the  action  of  the  court  in  refusing  to 
give  appellant's  special  charge  No.  10,  which 
in  substance  was  fully  embodied  in  the 
court's  general  charge  hereinabove  last  quot- 
ed. 

We  conclude  that  the  evidence  supports  the 
material  allegations  of  appellant's  petition 
and  that  no  reversible  error  was  committed 
upon  the  trial.  All  assignments  are  accord- 
ingly overruled  and  the  Judgment  affirmed. 


BEEVES  et  aL  v.  BOMAR. 

(Court  of  Civil  Appeals  of  Texas.     Pt  Worth. 
March  29,  1913.     On  Motion  for  Re- 
hearing, May  10,  1913.) 

1.  EsoBows  (f  14*)  —  Unauthorized  Dkliv- 
BBT— Failube  of  Corsidebation. 

Where  a  debtor,  who  bad  turned  over  all 
of  his  nonexempt  property  to  his  creditors  in 
discharge  of  his  debts,  executed  a  deed  convey- 
ing  to  a  trustee  for  his  creditors  a  part  of  his 
homestead  in  consideration  of  the  agreemeut  of 
certain  of  the  creditors  that  they  would  have 
bankruptcy  proceedings  instituted  by  them 
against  him  dismissed,  and  deposited  the  deed 
in  escrow,  the  deed  was  delivered  without  au- 
thority, and  such  creditors  not  only  failed  to 
dismiss  the  bankruptcy  proceedings,  but  resist- 


ed the  debtor's  efforts  to  have  them  dismissed, 
he  was  entitled  to  a  cancellation  of  the  deed 
and  to  recover  possession  of  the  property  there- 
by conveyed. 

[Ed.    Note.— For   other   cases,    see    Escrows, . 
Cent  Dig.  IS  17-20;   Dec.  Dig.  |  14;»   Deeds, 
Cent  Dig.  f  131.] 

2.- JuDGiiKNT  (S  197*)  —  Dismissal  toe  Lack 

OF  Pkoop— Poem  of  Judgment. 

Where  the  trial  court  held  that  no  relief 
could  be  granted  in  a  cross-action  by  certain 
defendants,  because  of  insufficiency  of  the  evi- 
dence, it  should  have  rendered  judgment  on  the 
merits  against  the  cross-petitionerB,  instead  of 
dismissing   the  cross-action   without   prejudice. 

[Ed.  Note. — For  other  cases,  see  Judgement, 
Cent  Dig.  §§  357,  359;    Dec.  Dig.  g  197.»] 

On  Motion  for  Rehearing. 

3.  Appeal  and  Erbob  ({  1175*)  —  Disposi- 
tion OF  Cause  —  Remanding  fob  New 
Tbial. 

Where  the  court  erroneously  dismissed  a 
cross-action  without  prejudice  for  insufficiency 
of  the  evidence,  instead  of  rendering  judgment 
on  the  merits,  and  gave  as  its  reason  therefor 
that  the  facts  were  not  fully  developed,  upon 
a  reversal  the  cause  would  be  remanded  for  a 
new   trial  instead   of  rendering  judgment. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  f|  4573-4587;  Dec  Dig.  J 
1175.*] 

Appeal  from  District  Court,  Cooke  Coun- 
ty;   Clem  B.  Potter,  Judge. 

Action  by  E.  P.  Bomar  against  William 
Reeves  and  others.  Prom  the  Judgment,  de- 
fendants appeal.  Affirmed  in  part,  and  re- 
versed and  remanded  in  part  on  rehearing. 

Chas.  Kassel,  of  Ft.  Worth,  A.  S.  Coke,  of 
Dallas,  and  W.  E.  Murphy,  of  Gainesville, 
for  appellants.  Davis  &  Davis,  of  Gaines- 
ville, and  D.  T.  Bomar,  of  Ft.  Worth,  for  ap- 
pellee. 

SPEER,  J.  This  action  was  brought  by  B. 
P.  Bomar  against  William  Reeves  and  others 
to  cancel  a  certain  deed  of  conveyance,  and 
to  recover  a  tract  of  land  in  Cooke  county, 
Tex.  The  allegation  was  made  that  the  con- 
veyance had  been  executed  in  consideration 
that  William  Reeves  and  others  whom  he 
represented  would  cause  to  be  dismissed  a 
proceeding  previously  Instituted  by  them 
against  Bomar  to  have  him  declared  a  bank- 
rupt, and  that,  contrary  to  such  agreement, 
the  said  Reeves  and  those  whom  he  repre- 
sented not  only  did  not  dismiss  such  bank- 
ruptcy proceedings,  but  contested  the  plain- 
tiff's efforts  to  have  the  same  dismissed. 
The  petition  further  alleged  that  the  prop- 
erty conveyed  was  the  homestead  of  plaintiff, 
and  that  the  deed  had  been  delivered  with- 
out authority.  Upon  issues  properly  Joined 
the  trial  court  found  In  favor  of  the  plain- 
tiff and  the  defendants  Reeves,  Washington 
County  State  Bank,  and  the  First  State 
Bank  &  Trust  Company  have  appealed. 

[1]  The  following  are  the  findings  of  fact 
and  conclusions  of  law  upon  which  such 
Judgment  was  entered: 

"E.  P.  Bomar  was  an  accommodation  In- 
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dorser  for  the  Wolfe  City  Milling  Company, 
of  Wolfe  City,  and  the  MedUn  MUIlsg  Com- 
pany, of  Port  Worth,  Tex.,  to  the  extent  of 
about  $90,000,  for  the  Wolfe  aty  Milling  Com- 
pany and  abont  $300,000  for  the  Medlin  Mill- 
ing Company. 

"These  concerns  failed  about  August  1, 
1911,  and  because  of  such  failure  E.  P.  Bo- 
mar,  who  aside  from  such  accommodation 
Indorsements  was  worth  something  above 
$200,000  above  debts  and  liabilities,  became 
Involved  to  such  extent  that  his  assets  were 
not  sufficient  to  meet  his  obligaUons,  Includ- 
ing said  accommodation  indorsements. 

"A  meeting  of  the  creditors  of  said  two 
milling  companies  was  held  at  Ft  Worth 
on  August  8,  1911,  and  at  this  meeting  said 
Bomar  proposed  to  turn  over  to  his  creditors 
all  of  his  nonexempt  property,  provided  they 
would  accept  the  same  and  discharge  him 
from  liability.  A  very  large  majority  of  the 
creditors  in  number  and  amount  were  will- 
ing to  this  agreement,  and  a  written  con- 
tract was  prepared  to  that  effect  and  signed 
by  the  bulk  of  the  creditors. 

"Defendant  William  Beeves,  for  himself 
and  as  the  authorized  agent  for  the  Wash- 
ington County  State  Bank  and  the  First 
State  Bank  &  Trust  Company,  participated 
in  this  meeting,  and  through  his  attorneys 
made  suggestions  In  reference  to  the  provi- 
sions of  the  contract,  but  when  the  contract 
was  reduced  to  writing  and  signed  by  a  ma- 
jority of  the  creditors,  in  number  and 
amount,  said.  Reeves  refused  to  sign  for  him- 
self and  the  two  banks  which  he  represent- 
ed, unless  said  Bomar  indorsed  an  indebted- 
ness of  about  $12,000,  due  from  said  Medlin 
Milling  Company  to  said  First  State  Bank 
&  Trust  Company,  represented  by  an  over- 
draft. 

"Said  Bomar  declined  to  Indorse  any  of 
this  indebtedness,  except  about  $5,000  of  the 
same,  and  the  other  creditors  at  this  time 
declined  to  permit  said  Bomar  to  indorse 
any  except  said  $5,000,  or  to  allow  it  to 
share  In  the  assets  which  be  was  to  turn 
over. 

"Said  Reeves  and  said  Washington  County 
State  Bank  and  said  First  State  Bank  & 
Trust  Company  thereupon  filed  a  petition  in 
the  District  Court  of  the  United  States  for 
the  Eastern  District  at  Sherman,  to  have 
said  Bomar  adjudicated  an  involuntary  bank- 
rupt, and  filed  a  like  petition  in  the  District 
Court  of  the  United  States  for  tne  Northern 
District  of  Texas  at  Ft  Worth  against  said 
Medlin  Milling  Company.  Soon  after  this 
another  meeting  of  the  creditors  of  said 
Milling  Company  and  said  Bomar  was  held 
at  Ft  Worth,  at  which  said  Beeves  attended, 
representing  himself  and  said  Washington 
County  State  Bank  and  said  pnrst  State 
Bank  &  Trust  Company,  and  at  this  meeting 
said  written  contract  which  had  been  pre- 
pared at  the  previous  meeting  was  signed  by 
said  Reeves  and  said  two  banks,  and  thus 
became  the  written  agreement  of  all  of  the 


creditors.  At  this  meeting  one  of  the  mat- 
ters sought  to  be  accomplished  was  the  dis- 
missal of  the  bankruptcy  proceedings,  which 
the  creditors  feared  would  bring  about  a 
sacrifice  of  asset&  At  this  meeting  it  was 
verbally  agreed,  all  the  other  creditors  con- 
senting, that  Bomar  should  indorse  the  over- 
draft to  said  First  State  Bank  &  Trust  Com- 
pany, and  allow  it  to  shar^  ratably  in  his 
assets.  It  was  farther  verbally  agreed  that 
said  Bomar  would  convey  the  7%  acres  of 
land  described  In  his  petition  to  N.  Harding, 
trustee  for  the  Creditors'  Committee,  provid- 
ed said  Reeves  and  his  associates  woald 
dismiss  said  bankruptcy  proceedings  pending 
in  the  United  States  District  Court  for  the 
Eastern  District  of  Texas,  and  that  said 
Bomar  and  his  wife  would  execute  a  deed 
conveying  said  7%  acres  of  said  land  to  said 
Harding,  and  that  the  same  should  be  de- 
posited in  escrow  to  be  delivered  to  said 
Harding  when  said  bankruptcy  should  be 
dismissed. 

"E.  P.  Bomar  was  a  married  man,  and 
the  head  of  a  family,  and  had  resided  contin- 
uously in  Gainsvllle  for  more  than  35  years, 
and  said  7%  acres  of  land  had  for  many 
years,  and  ever  since  its  acquisition,  been 
used  as  a  pasture  lot  for  his  milch  cows, 
buggy  and  work  horses  and  devoted  to  home 
uses,  and  in  connection  with  his  residence 
constituted  a  part  of  his  homestead. 

"William  Reeves  and  his  two  associates 
did  not  dismiss  said  bankruptcy  proceedings 
at  Sherman,  Tex.,  as  they  agreed  to  do,  but 
resisted  all  the  efforts  of  said  Bomar  to 
have  the  same  dismissed,  and  said  Bomar 
was  under  the  necessity  of  employing  coun- 
sel to  resist  said  bankruptcy  proceeding,  and 
finally  secured  a  trial  upon  the  merits  and 
procured  a  decree  dismissing  the  petition. 
Said  Bomar  and  his  wif6,  Alice  Bomar,  in 
compliance  with  the  agreement  executed  a 
deed  to  said  7%  acres  of  land,  and  deposited 
it  in  escrow  to  be  delivered  to  said  Harding 
when  said  bankruptcy  proceedings  should 
be  dismissed;  but  with  the  consent  of  D. 
T.  Bomar,  who  had  no  authority  to  repre- 
sent said  EI  P.  Bomar,  said  deed  was  de- 
livered to  said  Harding  before  the  dismissal 
of  said  proceedings,  and  the  same  was  never 
in  fact  lawfully  delivered  to  him. 

"There  were  two  agreements  between  said 
Bomar  and  his  creditors,  one  being  the  writ- 
ten agreement  above  referred  to  and  the 
other  the  verbal  agreement  upon  the  part  of 
said  Bomar  to  convey  the  7Vfc  acres  of  land, 
which  he  had  always  claimed  as  a  part  of 
his  homestead,  provided  the  bankruptcy  pro- 
ceedings should  be  dismissed.  Said  Bomar 
received  no  consideration  for  the  conveyance 
of  the  7%  acres,  except  the  agreement  for 
the  dismissal  of  the  bankruptcy  proceedings, 
which  agreement  was  never  complied  with, 
and  the  said  Reeves  and  his  two  associates 
never  did  intend  to  comply  therewitlL  E.  P. 
Bomar  fully  complied  with  his  agreement 
with  Ills  creditors,  and  the   funds  turned 
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orer  by  E.  P.  Bomar  nnder  the  written  con- 
tract bave  been  administered  by  said  com- 
mittee, at  least  to  the  extent  of  66  per  cent 
of  same,  and  transferred  to  them  all  hia 
Donexempt  property- 

"As  to  the  law,  I  conclude  that  B.  P.  Bo- 
mar entered  Into  two  contracts,  one  a  writ- 
ten contract  for  the  delivery  to  the  Credi- 
tors' Committee  of  all  his  npnexempt  proper- 
ty, which  contract  was  between  E.  P.  Bomar 
and   all  his  creditors. 

"I  find  that  there  was  a  second  contract, 
which  was  verbal,  and  it  was  between  said 
Bomar  on  one  side,  and  the  Creditors'  Com- 
mittee on  the  other,  and  that  said  Reeves 
and  his  two  associates  were  parties  to  such 
verbal  contract,  by  the  terms  of  which  said 
Reeves  and  his  associates  were  not  only  to 
acquire  an  Interest  in  the  7%  acres  of  land, 
but  the  whole  of  said  overdraft  was  to 
ahare  equally  with  Bomar's  other  creditors 
In  the  property  turned  over  to  the  committee. 

"I  therefore  conclude  that  the  two  con- 
tracts are  separate,  and  that  the  deed  from 
Bomar  and  wife  was  delivered  to  the  trustee 
of  the  Creditors'  Committee  without  authori- 
ty, and  that  said  Bomnr  and  wife  received 
no  consideration  whatever  for  said  convey- 
ance, and  the  same  is  not  binding  upon  said 
Bomar. 

"I  therefore  conclude  that  the  plaintifC,  £). 
P.  Bomar,  is  entitled  to  the  recovery  of  the 
land  in  controversy,  and  such  judgment  is 
accordingly  entered. 

"In  reference  to  the  cross-answer  filed  by 
the  other  defendants  against  the  defendant 
Reeves  and  his  associates,  the  record  Is  not 
in  shape  for  the  settlement  of  that  controver- 
sy, because  there  is  no  proof  showing  the 
exact  amount  of  E.  P.  Bomar's  indebtedness, 
entitled  to  share  in  the  property  conveyed, 
and  for  that  reaifon  I  conclude  that  it  Is  my 
duty  to  dismiss  the  cross-answer  without 
prejudice." 

We  adopt  the  finding  of  fact  as  being  sup- 
ported by  the  evidence  Introduced,  and  ap- 
prove the  conclusions  of  law  based  thereon  in 
BO  far  as  the  appellee  Bomar's  right  to  re- 
cover Is  concerned. 

[2]  With  respect  to  the  cross-action  of 
those  defendants  who  sought  judgment  over 
against  William  Reeves,  the  Washington 
County  State  Bank,  and  the  First  State 
Bank  &  Trust  Company,  we  conclude  that 
the  trial  court  erred  in  dismissing  the  same 
without  prejudice.  Under  the  facts  found 
the  judgment  should  have  been  one  disposing 
of  the  merits  of  the  plea;  that  is,  that  the 
complaining  defendants  take  nothing  by 
their  cross-action  and  the  defendants  Reeves, 
Washington  County  State  Bank,  and  the 
First  State  Bank  &  Trust  Company  recover 
•f  such  other  defendants  all  costs  of  such 
plea  over,  and  Judgment  is  here  rendered  ac- 
cordingly. Huston  T.  Berry,  3  Tex.  235; 
Tex.   &  Pac.  By.   Co.   v.  Murphy,  46  Tex. 


367,  26  Am.  Bep.  272 ;  Hander  v.  Baade,  16 
Tex.  av.  App.  119,  40  S.  W.  422. 

The  judgment  of  the  district  court  is 
therefore  in  aU  respects  affirmed  as  to  ap- 
pellee EL  P.  Bomar,  and  reversed  and  ren- 
dered in  favor  of  William  Reeves,  Washing- 
ton County  State  Bank,  and  the  First  State 
Bank  A  Trust  Company  on  the  cross-pleas  of 
the  other  defendants. 

Affirmed  in  part  and  reversed  and  render- 
ed in  part 

On  Motion  for  Rehearing. 

[3]  We  have  concluded  that  the  motion  of 
appellees  Noah  Harding,  Ft  Worth  Nation- 
al Bank,  Traders*  National  Bank,  American 
Exchange  National  Bank,  Texas  Bank  & 
Trust  Company,  Adoue  &  Lobit,  and  the  Cit- 
izens' State  Bank  for  a  rehearing  should  be 
granted  to  the  extent  of  remanding  the  cause 
for  another  trial  as  to  the  Issues  involved  In 
their  cross-action  against '  appellants.  The 
reason  given  by  the  trial  court  for  not  ren- 
dering judgment  on  the  merits  was,  in 
substance,  that  the  facts  were  not  fully  de- 
veloped. Under  these  circumstances  It  is, 
perhaps,  our  duty  to  remand  rather  than  to 
render,  even  though  the  complaining  appel- 
lees have  not  briefed  the  point  thus  raised 
by  appellants. 

Appellees'  motion  is  therefore  granted  to 
the  extent  Indicated  but  otherwise  overruled. 


WHITTEN  V.  WHITTEN. 

(Court  of  Civil  Appeals  of  Texas.    Ft  Worth. 

April  12,  1913.    Reheanng  Denied 

May  10,  1913.) 

1.  Afpxai.  and  Ebbob  (i  743*)— Assionmknts 
o»  Ebbob— Pbkpabation— New  Tbial. 

Assignments  of  error  which  do  not  refer  to 
that  portion  of  a  motion  for  new  trial  in  which 
the  errors  are  complained  of,  as  required  by 
Court  of  Appeals  Rules  24,  25  (142  S.  W.  xii), 
will  be  disregarded. 

[E^  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {§  2099,  3011;  Dec  Dig.  ( 
743.  •] 

2.  Continuance  ({  25*)— Absent  Witnesses 
— Pbematube  Suit. 

It  was  not  error  to  deny  a  motion  for  con- 
tinuance to  obtain  the  testimony  of  an  absent 
witness  to  testify  to  facts  showing  that  the  suit 
was  prematurely  brought,  where  plaintiff's  tes- 
timony on  that  question  was  of  such  an  uncer- 
tain character  uiat  it  did  not  show  that  the 
debt  wag  not  due. 

[Ed.  Note.— For  other  cases,  see  Continuance, 
Cent'Dig.  {  73;   Dec.  Dig.  g  25.*] 

3.  Evidence  (|  222*1— Dkclabationb  Against 
Interest— SlATUBiTT  of  Debt. 

Where  defendant  claimed  that  the  debt  sued 
on  was  not  due,  evidence  of  a  third  person,  that 
defendant  stated  to  him  that  the  indebtedneii 
would  fall  due  in  four  months  from  the  date  it 
was  incurred,  was  admissible  to  support  plain- 
tiff's allegation  that  the  claim  had  matured. 

[Ed.  Note.— For  other  cases,  see  -(Evidence, 
Cent  Dig.  S|  786-800,  803-808;  Dec.  Dig.  $ 
222.*] 
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4.  Afpkai.  and  Ebbob  (I  748*)— AssiGNMKNra 

OF   EBBOR— CONSIDTBATION. 

Errors  which  are  fundamental  will  be  con- 
sidered on  appeal,  notwithstanding  the  assign- 
mentB  are  not  in  proper  form. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.   !|  3058-3064;    Dec.  Dig.  { 

6.  Judgment  (S  263*)— Cowfobmitt  to  Plead- 
ing— FoBECLOsuBE— Amount  of  Debt. 

Where  plaintiff's  petition  in  a  suit  to  re- 
coyer  $1,900  alleged  that  $800  of  the  amount 
was  secured  by  chattel  mortgage  on  a  stallion, 
it  was  error  to  decree  a.  foreclosure  of  the  lien 
on  the  stallion  for  the  entire  amount  of  the 
debt 

[£!d.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  Si  443,  444;   Dec  Dig.  {  253.*] 

Appeal  from  District  Court,  Tarrant  Coun- 
ty;  Jas.  W.  Swayne,  Judge. 

Action  by  Pat  Whltten  against  G.  P.  Whit- 
ten.  Judgment  for  plaintlfF,  and  defendant 
appeals.  Reversed  and  rendered  in  part,  and 
afDrmed  In  part 

Martin  &  Smith,  of  Ft  Worth,  for  appel- 
lant. Burns  i&  Brown,  of  Ft  Worth,  for  ap- 
pellee. 

SPBER,  J.  This  is  an  action  by  Pat  Whlt- 
ten  against  G.  P.  Whltten  to  recover  a  sum 
of  money,  $1,900  of  which  was  alleged  to  be 
secured  fis  follows:  The  sum  of  $800  by  a 
chattel  mortgage  on  a  certain  bay  stallion 
and  the  residue  of  said  amount  by  a  mort- 
gage lien  on  ten  acres  of  land  In  Tarrant 
county.  The  defendant,  among  other  defens- 
es, alleged  that  the  suit  was  prematurely 
brought  The  trial  resulted  in  a  Judgment 
for  the  plaintiff  together  with  a  foreclosure 
of  his  liens,  and  the  defendant  has  appealed. 

[1]  Appellant's  assignments  of  error  are 
not  In  compliance  with  rules  24  and  25  for 
the  Courts  of  dvU  Appeals  (142  S.  W.  xU), 
in  that  they  do  not  refer  to  that  portion  of 
the  motion  for  a  new  trial  in  which  the 
errors  are  complained  of,  and  may  therefore 
be  disregarded. 

[2]  If,  however,  we  were  to  consider  the 
merits  of  those  assignments  complaining  of 
the  action  of  the  court  in  overruling  the  mo- 
tion for  a  continuance,  we  would  overrule 
them  because,  in  view  of  the  uncertain 
character  of  appellant's  testimony  upon  the 
issue  of  hig  defense  that  the  debt  sued  on 
was  not  due,  it  Is  altogether  improbable 
that  the  testimony  of  the  absent  witness 
Wray  could  have  changed  the  result  of  the 
trlaL  We  think  appellant's  ovm  testimony 
falls  far  short  of  supporting  his  plea,  and 
the  facts  are  more  certainly  wlthlA  his 
knowledge  than  of  any  other  person. 

[3]  The  testimony  of  the  witness  S.  A. 
Whltten  to  the  effect  that  defendant  Whitten 
stated  to  htm  that  the  indebtedness  to  plain- 
tiff was  to  fall  due  in  four  months  from  Its 
date  was  properly  admitted,  since  the  same 
was  an  admission  by  defendant  in  support 
of  plaintiff's  allegations  as  to  the  maturity 
of  the  debt 


[4]  There  Is  an  error,  however,  whldi  we 
will  notice  notwithstanding  the  defects  in 
the  assignments,  since  the  error  U  funda- 
mental in  Its  nature.  In  respect  to  the  fore- 
closure of  the  chattel  mortgage  lien  against 
the  stallion. 

[6]  Appellee's  petition  did  not  assert  such 
chattel  mortgage  lien  beyond  the  sum  of  $800 
with  interest  due  on  the  Mrs.  Nettle  Stelfel 
note  which  he  held,  whereas  the  foreclosure 
against  the  animal  was  for  the  entire  sum 
of  $1,900.  This  matter  was  called  to  the 
trial  court's  attention  In  a  motion  for  new 
trial,  and  the  appellant  Is  not  only  entitled 
to  a  reversal  In  this  respect,  but  to  the  costH 
of  this  ai^)eal  as  well.  The  Judgmeat  of  the 
district  court  is  therefore  Kversed  In  so  far 
as  the  foreclosure  of  the  chattel  mortgage 
Is  concerned,  and  Judgment  here  entered  for 
appellee  foreclosing  the  chattel  mortgage  lien 
against  the  stallion  for  the  amount  of  the 
Nettle  Steifel  note  only;  but  In  all  other 
respects  the  Judgment  of  the  district  court  Is 
affirmed. 

Reversed  and  rendered  in  part,  and  affirm- 
ed In  part 


TEXAS  ft  P.  BY.  CO.  v.  TOMMNSON. 

(Court  of  Civil  Appeals  of  Texas.    Ft  Worth. 

April  12,  1913.) 

1.  EviDBNCK  (I  472*)  —  Opinion  Evidence  — 
Pbopeb  Time  fob  Tbansit. 

It  is  not  proper  for  a  witness,  in  an  action 
for  delay  in  a  shipment  of  live  stock,  to  give  his 
opinion  as  to  what  is  a  reasonable  time  for  the 
shipment;  since  that  is  the  (question  which  the 
jury  are  to  determine  in  deciding  whether  the 
railroad  company  was  negligent 

(EJd.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  |{  218&-2195,  2248;  Dec.  Dig.  | 
472.*] 

2.  Cabbiebs  (i  230*)  —  Cabbiaoe  of  Live 
Stock— Instbuction—Measuke  of  Damage. 

In  an  action  for  damage  to  Uve  stock  in 
transit  an  instruction  that  the  measure  of  dam- 
age was  the  difference  between  the  market  value 
of  the  cattle  in  their  condition  when  delivered 
and  in  the  condition  in  which  they  should  have 
been  delivered ;  that  the  measure  of  damage  for 
delay  is  the  depreciation  in  value  while  detain- 
ed at  the  shipping  point  and  the  difference 
in  the  market  value  at  the  time  of  arrival  and 
■t  the  time  they  should  have  arrived,  was  er- 
roneous, since  the  first  part  comprehends  the 
entire  measure  of  damage,  and  the  second  part 
authorizes  the  jury  to  add  additional  compensa- 
tion thereto. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  i|  061,  i>62;   Dec.  Dig-  i  230.*] 

8.  Gabbiebs  (S  222*)  —  Cabbiaok  of  Live 
Stock— Action  fob  Damagk— Parties. 
In  an  action  for  damage  to  cattle  in  tran- 
sit, the  carrier  cannot  defend  on  the  ground  that 
plaintiff  was  a  joint  owner  of  the  cattle  with 
another,  where  the  carrier  made  the  contract  of 
carriage  with  him  alone. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  S  952 ;  Dec  Dig.  {  222.*] 

4.  Tbial  (g  267*)— INSTBUCTIONS— Chabge  in 
Genebai.  Terms — Sufficienct. 

Where  a  special  charge  presented  by  the  de- 
fense is  not  applicable  to  the  evidence,  a  charge 
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b7  the  court  presentini;  an  afflrmatiye  defense 
in  general  terms  is  sufficient 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  81  668-672,  674;   Dec.  Dig.  |  267.»] 

5.  TSIAL  (J  252*)  — INSTBUCTIONB— COIWOBM- 
nr  TO  EVIDKNCE. 

Where,  in  an  action  against  two  carriers 
for  delay  in  a  shipment  of  live  stock,  no  evi- 
dence tending  to  show  a  delivery  to,  or  delay  by, 
the  second  carrier  was  introduced,  an  instruc- 
tion asked  by  the  first  carrier  shifting  the  bur- 
den of  explaining  the  delay  and  the  cause  of 
injury  to  Uie  second  carrier  is  properly  refused. 
[Ed.  Note.— For  other  cases,  see  Trial.  Cent 
Die  18  605,  59&-612;   Dec.  Dig.  i  252.*] 

6.  Appeai.  and   Ebbob  (i  1037*)— Habiclebb 
Ebbob— Hefusal  to  Quash  Citation. 

Error  in  overruling  a  motion  to  quash  a 
citation  is  harmless  after  defendant's  appear- 
ance and  answer  in  the  court  below. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4032 ;  Dec.  Dig.  {  1037.*] 

Appeal  from  Stephens  County  Court;  N.  N. 
Rosenqnest,  Judge. 

Action  by  J.  E.  TomltDson  against  the  Tex- 
as &  Padflc  Railway  Company  and  another. 
Judgment  for  plaintiff,  against  the  Texas  & 
Pacific  Railway  Company,  which  appeals. 
Reversed  and  remanded. 

Earl  Conner,  of  Eastland,  for  appellant. 
Alexander,  Power  &  Ridgway,  of  Ft  Worth, 
for  appellee. 

CONNER,  G.  J.  Appellee  Instituted  this 
suit  in  the  county  court  against  the  appel- 
lant (the  Texas  &  Pacific  Railway  Company) 
and  the  Ft  Worth  Belt  Railway  Company  to 
recover  damages  to  a  car  load  of  cattle  ship- 
ped from  Cisco,  Tex.,  to  Ft  Worth,  In  Jan- 
uary, 1912.  He  alleged  negligent  delay,  rough 
treatment  en  route,  and  decline  In  market 
value.  Upon  the  trial  the  court  gave  a  per- 
emptory instruction  in  favor  of  the  Ft.  Worth 
Belt  Railway  Company,  but  as  against  the 
api>ellant  the  trial  resulted  In  a  verdict  and 
Judgment  for  appellee  in  the  sum  of  $200. 

[1]  We  are  of  the  opinion  that  the  Judg- 
ment must  be  reversed  because  of  two  plain 
errors  committed  on  the  trial.  The  first  re- 
lates to  the  evidence  of  appellee,  who.  was 
permitted  to  testify  over  appellant's  objec- 
tion that:  "I  am  familiar  with  what  would 
be  a  reasonable  time  for  shipments  of  cattle 
from  Cisco,  Tex.,  to  Ft  Worth,  to  the  stock- 
yards at  said  dty,  having  shipped  cattle 
on  the  road  for  several  years,  and  In  my 
opinion  I  would  say  something  like  7  or  8 
hours  would  be  a  reasonable  time  for  a 
through  train,  and  that  from  8  to  9  hours 
would  be  a  reasonable  time  for  a  local  ship- 
ment, not  exceeding  10  hours  for  a  local 
shipment  I  do  not  believe  that  I  ever  ship- 
ped a  local  train  that  went  through  In  the 
same  time.  I  think  t  know  what  such  time 
is,  and  I  have  stated  It"  Appellant  objected 
to  this  testimony,  among  other  things,  on 
the  ground  that  it  embodied  a  mixed  ques- 
tion of  fact  and  law  which  was  for  the  Jury's 
determination,  and  we  think  the  objection 


well  within  the  rule  now  well  established  in- 
hibiting the  opinion  of  witnesses  on  the  sub- 
ject It  was  the -duty  of  the  railway  com- 
pany, among  other  things,  to  transport  ap- 
pellee's stock  with  reasonable  dispatch,  and 
the  Jury  were  so  charged.  A  failure  to  do 
so  would  constltue  negligence,  and  for  a 
witness  to  state  a  mere  opinion  that  a  given 
run  was  a  reasonable  one  Is  but  another 
way  of  stating  whether  the  run  constituted 
negligence,  which  is  an  issue  In  cases  of 
this  character  peculiarly  for  the  jury.  See 
H.  &  T.  C.  Ry.  Co.  v.  Roberts,  101  Tex.  418, 
108  S.  W.  808;  G.,  C.  &  S.  F.  Ry.  Co.  v.  Kim- 
ble, 49  Tex.  Civ.  App.  622,  109  S.  W.  234; 
G.,  H.  &  S.  A.  Ry.  Co.  t.  Noelke,  110  S. 
W.  82. 

[2]  Among  other  things,  the  court  gave  the 
following  charge  to  the  jury,  to  wit:  "The 
measure  of  damage  in  this  case  is  the  dif- 
ference In  the  market  value  of  the  cattle  at 
destination  In  the  condition  in  which  they 
were  delivered  and  the  condition  in  which 
they  should  have  been  delivered,  transport- 
ed, and  handled  with  ordinary  care  and  dil- 
igence. The  measure  of  damages  for  delay 
In  shipping  cattle  Is  depreciation  In  value 
while  detained  at  shipping  point,  and  the 
difference  in  the  market  value  at  their  des- 
tination at  the  time  of  arrival  and  at  the 
time  they  should  have  arrived." 

There  was  evidence  tending  to  show  de- 
lay at  the  shipping  point  as  well  also  as  at 
Ft.  Worth.  The  first  sentence  of  the  charge 
quoted  evidently  comprehended  the  entire 
measure  of  appellee's  damages,  and  the  ad- 
dition thereto  of  the  second  sentence  author- 
izing the  assessment  of  damages  for  depre- 
ciation In  value  for  delay  at  the  shipping 
point  was  erroneous  as  authorizing  the  Jury 
to  add  to  full  compensation  additional  dam- 
ages. See  St  L.  &  S.  F.  Ry.  Co.  v.  Lane, 
49  Tex.  Civ.  App.  641,  110  S.  W.  530. 

[3]  For  the  errors  above  noted  the  judg- 
ment must  be  reversed,  but  we  perhaps 
should  notice  several  other  assignments.  It 
developed  upon  the  trial  that  appellee  was 
a  part  owner  only  of  the  cattle  In  question, 
and  It  is  Insisted  that  for  this  reason  the 
court  should  have  given  a  peremptory  In- 
struction la  appellant's  favor.  But  we  think 
It  must  now  be  considered  settled  that  a 
joint  owner  of  property  may  sue  the  carrier 
with  whom  he  has. contracted  for  any  viola- 
tion of  Its  duty  in  transporting  the  property. 
In  such  cases  the  wrong  is  viewed  as  a 
breach  of  the  contract  of  shipment,  and  the 
carrier,  having  entered  into  the  contract  with 
one  only  of  the  joint  owners,  cannot  relieve 
itself  from  the  consequence  of  a  breach  at 
the  suit  of  the  joint  owner  with  whom  it 
contracted  on  the  mere  ground  that  others 
have  a  Joint  Interest  In  the  property  trans- 
ported. See  Mo.  Pac.  Ry.  Co.  v.  Smith,  84 
Tex.  348,  19  S.  W.  509;  So.  K.  Ry,  Co.  of 
Texas  v.   Morris,  100  Tex.  611,  102   S.  W. 
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396,  123  Am.  St  Bep.  834.  All  assignments, 
therefore,  Lnvolvlng  this  question,  must  be 
overruled. 

[4]  WhUe  it  is  undoubtedly  true  that  an 
appellant  has  tbe  right  to  hare  an  affirma- 
tlTe  presentation  of  any  special  defense 
pleaded,  yet  upon  an  examination  of  appel- 
lant's special  charge  No.  4,  to  the  rejection 
of  which  complaint  is  made  in  the  seventh 
assignment,  we  find  that  It  is  not  strictly 
applicable  to  the  evidence,  in  view  of  which 
the  court's  charge  presenting  the  defense  in 
general  terms  must  be  held  to  be  sufficient. 
Tbe  said  assignment  will,  accordingly,  be 
overruled. 

[6]  We  find  no  error  in  the  refusal  of  spe- 
cial instruction  No.  8,  as  urged  in  the  eighth 
assignment,  for  the  reason  that  there  is  no 
evidence  tending  to  show  a  delivery  to  or  a 
delay  of  the  cattle  in  controversy  at  any 
time  by  the  Ft  Worth  Belt  Ballway  Compa- 
ny. It  would  therefore  have  been  Improper 
on  tbe  part  of  the  court  to  have  shifted  from 
appellant  to  that  company  the  burden  of  ex- 
plaining the  delays  and  the  cause  of  the  In- 
juries to  the  cattle  shown.  For  the  same 
reason  we  find  no  error  in  the  court's  peremp- 
tory instruction  In  favor  of  the  Ft  Worth 
Belt  Railway  Company. 

[6]  The  complaint  in  the  eleventh  assign- 
ment of  the  court's  refusal  to  sustain  appel- 
lant's motion  to  quash  the  citation  herein 
is  evidently  now  immaterial  because  of  the 
fact  of  appellant's  appearance  and  answer 
in  the  court  below.  M.,  K.  &  T.  By.  Co.  t. 
Scoggln,  B7  Tex.  av.  App.  349,  123  S.  W. 
229. 

For  the  errors  noticed  it  is  ordered  that 
the  judgment  be  reversed,  and  the  cause  re- 
manded as  to  appellant  but  left  undisturbed 
as  to  tbe  Ft  Worth  Belt  Ballway  Company. 


HENDBIX  T.  BBAZZELL  et  aL 

(Court  of  ClvU  Appeals  of  Texas.    Ft  Worth. 

April  19,  1913.) 

1.  Fbatjds,  Stattttb  or  (|  150*)— Dehubbeb 
— Baisino  Defense. 

The  petition,  not  showing  on  its  face  that 
the  promise  of  defendant  to  pay  the  debt  of  bis 
mother,  on  which  it  is  based,  was  a  verbal 
one,  is  not  subject  to  general  demurrer. 

[Ed.  Note.— For  other  cases,  see  Franda, 
Statute  of.  Cent  Dig.  SS  86&-3S2;  Dec.  Dig.  { 
150.*] 

2.  Fbauos,  Statdtk  or  (t  152*)— Nbcessitt 
or  PixADXva. 

The  statute  of  frauds,  to  be  availed  o^ 
must  be  pleaded. 

[Ed.  Note.— For  other  cases,  see  Frauds, 
Statute  of.  Cent  Dig.  H  363-366,  371,  372; 
Dec.  Dig,  i  152.*] 

8.  Venue  (I  82*)— Plea. 

The  allegations  of  the  petition  conferring 
jurisdiction,  under  Bev.  Civ.  St  1911,  art 
1830,  cL  4,  over  the  person  of  a  defendant  nn 
the  court  in  which  the  action  was  brought,  the 
issue  of  his  privilege  of  being  sued  in  the 
county  of  his  residence  must  be  raised  by  plea 


alleging  averments  of  the  petition  wen  fraudu- 
lently made  to  confer  such  jurisdiction;  and  a 
mere  exception  to  tbe  petition  on  such  ground 
is  insufficient 

[Ed.  Note.— For  other  cases,  see  Venue,  Cent 
Dig.  H  47-60;   Dec  Dig.  i  82.*] 

4.  Tbiai.  (I  75*>—Objeotions  to  HJvidencb— 
BEPETITIOir- Necksbitt. 

Objection  to  testimony  is  waived  by  other 
witnesses  being  permitted  without  objection  to 
testify    to   substantially   the   same   effect 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  171-182.  202 ;  Dec.  Dig.  ^  75.*1 

Appeal  from  Somervell  (bounty  Court;  J. 
H.  Farr,  Judge. 

Action  by  J.  W.  Brazzell  against  O.  B. 
Hendrix  and  another.  Judgment  for  plain- 
tiff.   Defendant  Hendrix  appeals.    Affirmed. 

C.  D.  Spann,  of  Blsing  Star,  and  Theodore 
MacK,  of  Ft  Worth,  for  appellant  Levi 
Herring,  of  Glen  Bose,  and  Simpson  &  Myres, 
of  Ft  Worth,  for  appellees. 

CONNEB,  C.  J.  [1]  We  think  appellant's 
general  demurrer  must  be  overruled.  In 
Byrd  v.  Ellis,  35  S.  W.  1070,  and  Low, 
Adm'r,  v.  Felton,  84  Tex.  378,  19  S.  W.  693, 
it  is  held,  in  effect  under  the  circumstances 
alleged  by  the  appellee  in  his  petition,  that 
appellant  as  the  heir  of  his  mother  and  as 
having  received  her  estate  in  excess  of  the 
amount  of  the  claim  sued  upon,  would  be 
personally  liable.  If  so,  it  1b  quite  clear  that 
plaintiff's  petition  states  a  cause  of  action. 
This  principle,  however,  seems  to  have  been 
questioned  If  not  decided  otherwise  in  the 
case  of  Bllnn  v.  McDonald,  92  Tex.  604,  46 

5.  W.  787,  48  S.  W.  571,  50  a  W.  981,  stat- 
ing that  in  such  cases  the  remedy  against  the 
heir  is  for  the  enforcement  of  the  lien  given 
by  law;  but  however  this  question  may  be^ 
we  do  not  now  find  It  necessary  to  decide, 
inasmuch  as  we  think  the  plalntUCs  peti- 
tion Is  good  as  against  general  demurrer  on 
the  promise  of  appellant  to  pay  tbe  debt  of 
his  mother.  On  the  face  of  tbe  petition  this 
promise  does  not  appear  to  have  been  a  ver- 
bal one,  nor  in  defendant's  answer  does  it 
appear  that  tbe  statute  of  frauds  has  been 
pleaded,  or  that  the  consideration  for  the 
promise  has  been  attacked,  so  that  as  stat- 
ed, we  think  the  petition  is  good  as  against 
the  general  demurrer,  and  the  first  and  sixth 
assignments  of  error,  presenting  sat>stautial- 
ly  the  same  question,  are  accordingly  over- 
ruled. 

[2]  Tbe  second  assignment  complaining  of 
the  court's  failure  to  submit  the  issue  in- 
volving the  statute  of  frauds,  must  l>e  over- 
ruled for  tbe  reason  before  stated,  viz.,  that 
defendant  did  not  plead  such  statute. 

[3]  The  third,  fourth,  and  fifth  asslgn- 
menta  urging  errors  relating  to  appellant'a 
plea  of  privilege,  must  all  be  overruled  on 
the  ground  that  the  plea  was  Insufllcient 
The  plaintiff  clearly  alleged  in  his  petition 
that  the  claim  upon  which  he  sued  had  been 
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transferred  and  guaranteed  to  him  by  Mrs. 
Kldwell,  and  further  alleged  that  Mrs.  Kid- 
well  was  a  resident  of  Somervell  county. 
These  allegations  clearly  conferred  Jurisdic- 
tion over  appellant's  person  in  Somervell 
connty  by  virtue  of  the  fourth  claose  of  Re- 
vised Statutes,  art  1830,  and  in  order  to 
raise  the  issue  of  appellant's  privilege  of 
being  sued  in  the  county  of  his  residence  it 
was  necessary  that  he  allege  that  the  allega- 
tions relating  to  the  transfer  and  guaranty 
had  been  made  for  the  fraudulent  purpose 
of  conferring  Jurisdiction  in  Somervell  coun- 
ty. This  was  not  done.  True,  appellant  pre- 
sented an  exception  to  the  plaintiff's  petition 
on  this  ground;  but  the  petition  on  its  face 
did  not  show  the  fact,  which  to  be  available 
should  have  been  presented  in  the  plea  it- 
self. See  Cleveland  v.  Campbell,  38  S.  W. 
219;  A.,  T.  &  S.  F.  Ry.  Co.  V.  Williams,  38 
Tex.  av.  App.  405,  86  S.  W.  38;  So.  Pac. 
Ry.  Co.  V.  Meadors  &  Co.,  129  S.  W.  171. 

[4]  In  the  seventh  assignment  complaint  is 
made  of  the  court's  ruling  in  permitting  Mrs. 
Kidwell  to  testify  to  certain  statements  of 
appellant's  mother;  but,  wbether  these  state- 
ments be  regarded  as  hearsay  or  not,  we 
think  the  assignment  presenting  the  question 
mast  be  overruled  on  the  ground  that  sev- 
eral other  witnesses  were  permitted  to  tes- 
tify without  objection  to  substantially  the 
same  effect  In  such  cases,  as  has  often  been 
held,  the  objection  must  be  considered  as 
waived. 

The  only  remaining  assignment  questions 
the  form  of  the  Judgment;  but,  after  an  ex- 
amination, we  conclude  that  the  criticism 
thereof  is  not  substantial,  and  that  the  Judg- 
ment considered  as  a  whole  is  final. 

No  reversible  error  as  presented  having 
been  found,  the  Judgment  will  be  affirmed. 


TEXAS  &  P.  RT.  CO.  et  aL  v.  CROWDER 
et  al. 

(Court  of  Civil  Appeals  of  Texas.     Bl   Paso. 
April  10,  1913.     Rehearing  De- 
nied May  29,   1913.) 

1.  Cabbiebs  (I  228*)— Shipment  or  LiIVE 
Stock  —  Actions  —  Sutficiehct  of  Bvi- 

DENOB. 

In  an  action  against  a  carrier  for  negli- 
gence and  delay  in  transporting  a  shipment  of 
mules,  the  testimony  of  a  witness  that  the  rea- 
sonable market  value  of  sach  mules,  at  the  point 
of  destination  in  the  condition  they  would  have 
been  in,  was  from  $50  to  $00  was  not  sufficient 
proof  of  the  value  of  the  mules  or  the  damages 
sustained. 

[E^    Note.— For    other   cases,    see   Carriers, 
Cent  Dig.  H  967-960;    Dec.  Dig.  |  228.  •] 

2.  Cabrikbs  (i  229*)  —  Shipvknt  of  Livk 
Stock— Neouoknob  ahd  Dxlat— Mxabubk 
OP  Damages. 

The  measure  of  damages  recoverable  for 
negligence  and  delay,  on  the  part  of  a  carrier 
in  transporting  a  shipment  of  mules,  was  the 
difference  in  their  market  value  at  the  time  and 
in  the  condition  in  which  they  arrived  at  their 
destination  and  their  market  value  at  the  time 


and  in  the  condition  in  which  they  would  have 
arrived  if  handled  with  ordinary  care  and  dili- 
gence. 

[Ea.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  H  930,  963,  964 ;  Dec.  Dig.  {  229.*] 

3.  E^viDEKOE    (J    472*)— Facts    ob    Conclu- 
sions. 

In  an  action  against  a  carrier  for  delay  in 
transporting  a  shipment  of  live  stock,  it  was 
error  to  permit  a  witness  to  testify  as  to  what 
would  be  a  reasonable  time  for  the  transporta- 
tion of  such  a  shipment 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  H  2186-2195,  2248;   Dec.  Dig.  S  472. •] 

4.  Appeal  and   Ebbob   (|   1173*)— Revebsai. 
AS  to  One  ob  More  Defendants. 

Where  plaintiff  recovered  against  two  de- 
fendants, and  a  verdict  was  directed  for  the 
third  defendant  the  setting  aside  of  the  final 
judgment  on  the  appeal  of  the  defendants 
against  whom  plaintiff  recovered  set  it  aside  as 
to  all,  as  there  can  be  but  one  final  judgment; 
and  hence  the  court  could  not  affirm  as  to  the 
third  defendant  although  no  error  was  assigned 
to  the  court's  action  in  directing  a  verdict 
for  it 

TEd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |{  4562-4572,  4666;  Dec. 
Dig.  i  1173.*] 

Appeal  from  Martin  County  Court;  J. 
Turner  Vance,  Judge. 

Action  by  T.  S.  Crowder  and  another 
against  the  Texas  &  Pacific  Railway  Com- 
pany and  others.  Judgment  for  plaintiffs, 
and  defendants  appeal.  Reversed  and  re- 
manded. 

Douthlt  &  Smith  and  H.  C.  Hughes,  both 
of  Sweetwater,  and  Alexander  S.  Coke,  of 
Dallas,  for  appellants.  Capps,  Cantey,  Han- 
ger &  Short  and  Wm.  L.  Evans,  all  of  Ft 
Worth,  and  A.  L.  Green,  of  Stanton,  for  ap- 
pellees. 

HARPER,  J.  TMs  suit  was  brought  by 
Crowder  and  Flanagan  against  the  Texas  & 
Pacific  Railway  Company  and  connecting 
roads,  in  the  county  court  of  Martin  County, 
Tex.,  alleging  as  cause  of  action  that  they  de- 
livered to  the  Missouri,  Kansas  &  Texas  Rail- 
way Company,  at  Itasca,  Tex.,  40  mules  to  be 
transimrted  to  Stanton,  in  Martin  county,  by 
and  through  the  connecting  carriers;  that 
by  reason  of  rough  handling  they  became 
bruised  and  skinned,  and  that  they  negligent- 
ly and  unreasonably  delayed  them  in  transit ; 
that  they  were,  against  plaintiffs'  wishes, 
dipped  in  crude  oil  or  other  solution,  which 
damaged  them  in  that  it  caused  them  to  be- 
come weak  and  unfit  for  transportation; 
that  thereafter  they  were  delivered  to  the 
Texas  &  Pacific  Railway  Company,  which 
failed  to  promptly  transport  them  to  their 
destination,  and  failed  to  water  and  feed 
them,  by  reason  of  which  they  were  greatly 
damaged,  and  that  eight  of  them  died,  etc., 
for  which  they  prayed  damages  in  the  sum 
of  $927.50.  Defendant  Texas  &  Pacific  Rail- 
way Company  and  the  others  plead  general 
denial,  and  specially  plead  that  if  plaintiffs' 
mules  were  injured  in  the  course  of  trans- 
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portatlon  orer  its  lines.  It  was  because  they 
were  poor  and  weak  and  not  able  to  stand 
the  shipment,  and,  further,  that  if  injured, 
that  it  was  on  account  of  being  dipped  as  re- 
quired by  the  quarantine  regulations;  fur- 
ther plead  a  release  from  damages  on  account 
of  dipping.  Tried  by  a  Jury,  and  verdict 
for  plaintiffs  for  $810,  ^80  against  the  Mis- 
souri, Kansas  &  Texas  Railway  Company 
of  Texas,  and  $330  against  the  Texas  &  Pa- 
cific Railway  Company,  instructed  verdict 
for  the  Belt  Railway  Company,  from  which 
this  appeal  is  perfected. 

[1, 2]  The  first  assignment  of  error  charges 
that:  "The  court  erred  to  the  prejudice  of 
the  defendants  in  overruling  defendants' 
amended  motion  for  new  trial,  for  the  rea- 
son that  there  was  no  testimony  adduced  tn 
evidence  showing  the  market  value  of  the 
mules  involved  at  the  time  and  in  the  condi- 
tion in  which  they  were  delivered  to  the 
plaintiffs  at  Stanton,  Tex.,  the  destination." 
The  plaintiff  Crowder  testified:  "I  know 
the  reasonable  market  value  of  mules,  such 
as  these  mules  was  in  Stanton  on  the  26th 
or  27th  day  of  April,  1911,  in  the  condition 
these  mules  would  have  been  in  under  these 
circumstances.  The  mules  varied  in  price 
some.  Them  mules  would  have  been  worth 
$55 ;  all  the  way  from  fifty  to  sixty  dollars" 
— and  this  is  all  the  testimony  shown  by  the 
statement  of  facts  upon  the  measure  of  dam- 
ages or  value  of  the  mules  in  question.  It 
will  be  seen  that  this  evidence  falls  far 
short  of  proof  of  the  measure  of  damages 
fixed  by  law  to  govern  in  such  cases,  viz.: 
"The  difference,  if  any.  In  the  market  value 
of  said  cattle  at  the  time  and  in  the  condition 
in  which  they  arrived  at  their  destination, 
and  their  market  value  at  the  time  and  in 
the  condition  in  which  they  would  have  ar- 
rived at  their  destination  handled  with  ordi- 
nary care  and  diligence." 

What  is  said  in  regard  to  this  assignment 
disposes  of  the  second  and  fifth  assignments, 
which  raise  the  same  question  In  r^ard 
to  the  evidence  and  the  charge  of  the  court, 
because  there  was  no  evidence  upon  which 
to  base  the  charge. 

[3]  The  third  and  fourth  assignments  com- 
plain that:  "The  court  erred  to  the  preju- 
dice of  the  defendants  In  admitting  in  evi- 
dence the  testimony  of  T.  S.  Crowder,  one 
of  the  plaintiffs,  to  the  effect  that  20  hours 
was  a  reasonable  time  for  the  transportation 
of  live  stock  from  Ft.  Worth  to  Stanton, 
Tex.,  over  the  line  of  the  Texas  &  Pacific 
Railway."  Fourth  assignment:  "The  court 
erred  to  the  prejudice  of  the  defendants  in 
admitting  in  evidence,  over  the  objections 
of  the  defendants,  the  testimony  of  T.  S. 
Crowder,  one  of  the  plaintiffs,  to  the  effect 
that  28  hours  would  be  a  reasonable  time 
for  the  transportation  of  a  car  of  mules 
from  Itasca  via  Ft.  Worth  to  Stanton  over 
defendants'  lines  of  railways."    In  the  case 


of  H.  dc  T.  C.  Ry.  Co.  ▼.  Roberts,  101  Tex. 
418,  108  S.  W.  808,  is  a  fuU  discussion  of 
the  same  question.  It  is  there  held  that  it 
was  error  for  the  court  to  permit  the  witness 
to  give  the  testimony. 

[4]  AppeUee  Ft  Worth  Belt  Railway  Com- 
pany having  had  an  Instmcted  verdict  in  the 
court  below,  and  no  error  having  been  as- 
signed to  the  action  of  the  court,  suggests 
that  the  case  should  be  aflSrmed  as  to  it. 
But  the  question  is  settled,  so  far  as  we  are 
concerned,  that  a  setting  aside  of  final  Judg- 
ment as  against  one  of  several  defendants 
on  appeal  sets  it  aside  as  to  all,  because  there 
can  be  only  one  final  Judgment.  Danner  v. 
Walker-Smith  Co.,  154  S.  W.  295. 

For  the  errors  indicated  the  cause  is  re- 
versed and  remanded  for  a  new  trial. 


TEXAS  &  N.  O.  R.  CO.  et  aL  v.  DRAHN 
et  aL 

(Court  of  Civil  Appeals  of  Texas.    Ft  Worth. 
April  19,  1913.) 

1.  Apbbai.  and  Ebbob  (S  1068*)  —  Habicless 

EBBOB— iNSTBUCnONS. 

An  instruction  giving  a  definition  of  ordi- 
nary care  the  very  reverse  of  the  law,  if  not 
harmless  because  of  the  error  being  so  obvi- 
ous that  it  could  not  have  misled,  could  not 
have  prejudiced  defendant ;  the  evidence  au- 
thorizing an  instructed  verdict  against  it  on  the 
issue  of  liability, 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  4225-4228,  4230;  Dec. 
Dig.  {  1068.*] 

2.  Cabbiebs    (I    228*)  —  Injubt    to    Stock 
Shipment— Neoliqencb—Pbesumptioh. 

The  pleading  and  evidence  showing  a  con- 
tract of  through  shipment  of  live  stock,  a  de- 
livery thereof  in  uninjored  condition,  and  re- 
delivery at  destination  with  many  thereof  d^d 
and  others  severely  injured,  and  that  no  one 
accompanied  the  stock  for  the  shipper,  a  pre- 
sumption of  negligence  arises  which  becomes 
conclusive  in  the  absence  of  any  explanation. 
(Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  H  957-960;    Dec.  Dig.  {  228.*] 

8.  Cabbiebs  (|  215*)— Injubt  to  Live  Ship- 

iDtNT— Liability. 

Carriers  of  live  stock,  as  of  other  freight 
are  liable  absolutely  for  loss  of,  or  injury  to, 
stock  intrusted  to  them  for  transportation,  un- 
less occasioned  by  act  of  God,  the  public  en- 
emy, negligence  of  the  shipper,  or  the  natural 
propensities  of  the  animals. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  |  923 ;  Dec  Dig.  i  215.*] 

4.  Cabbiebs  (|  228*)— Injubt  to  Shiphent— 
Cause— BuBOEN  or  Psoor. 

The  carrier  has  the  burden  of  pleading  and 
proving  that  the  cause  of  loss  of,  or  injury  to, 
a  shipment  of  cattle  was.  something  for  which 
it  was  not  liable. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  {{  957-960;    Dec.  Dig.  {  228.*] 

5.  Cabbiebs  (S  204*)— Live  Stock  Shipment 
—Contbact— Statutes.- 

Rev.  Civ.  St  1911,  art  731,  declaring  the 
contract  of  a  carrier  with  a  shipper  of  commodi- 
ties, "freight  baggage,  or  other  property,"  to 
be   "for   the  safe   and   speedy"    transportation 
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from  point  of  ehipment  to  destination,  applies 
to  Ut«  stock  shipments  as  well  as  others. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  {  927;    Dec  Dig.  {  204.*] 

«.  Cabkieks  (I  228*)— Live  Stock  SraPKKNT 

— CONTBIBUTOBT     NEOLIQENCE — FAILUBK    TO 

AccoitPANT  Stock. 

In  the  absence  of  eridence  raising  that  is- 
sue, the  shipper  of  live  stock  is  not  to  be  deem- 
ed gnilty  of  contributory  negligence  in  not  ac- 
companjing  his  stock. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  IS  967-880;    Dec.  Dig.  f  228.*] 

Appeal  from  Denton  County  Court;  S.  H. 
Hopkins,  Judge. 

Action  by  J.  F.  Drabn  and  others  against 
the  Texas  &  New  Orleans  Railroad  Company 
and  another.  Judgment  for  plaintiff,  and 
said  defendant  appeals.    Affirmed. 

Head,  Sinitb,  Hare,  Mazey  &  Head,  of 
Sherman,  and  L.  J.  Polk,  Jr.,  of  Browns- 
ville, for  appellant  J.  A.  Templeton,  of 
Pt.  Worth,  for  appellee. 

SPEER,  J.  This  Is  an  ordinary  action  for 
damages  to  a  shipment  of  cattle  made  by  J. 
P.  Drabn  and  Edgar  Kerr  over  the  lines  of 
the  Texas  &  New  Orleans  Railroad  Company 
and  the  Texas  &  Pacific  Railway  Company, 
the  former  handling  the  shipment  from  Beau- 
mont to  Dallas- and  the  latter  from  Dallas  to 
Ft.  Worth.  There  was  a  verdict  and  Judg- 
ment in  favor  of  the  plalntUT  against  the 
initial  carrier,  for  $270.80  and  against  the 
terminal  carrier  for  $64  and  the  former  has 
appealed. 

[1,2]  The  court's  definition  of  ordinary 
care  as  "the  doing  of  something  which  an 
ordinarily  prudent  person  would  not  do  or 
the  failure  to  do  something  which  an  ordina- 
ry prudent  person  would  do"  obviously  Is 
wrong  and  the  very  reverse  of  the  law ;  but 
to  the  mind  of  the  majority  the  error  Is  so 
obvious  that  it  is  altogether  improbable  that 
the  Jury  were  affected  by  it  Whether  this 
view  be  correct  or  not,  we  all  agree  under 
the  facts  the  trial  court  would  have  been  au- 
thorized to  Instruct  a  verdict  upon  the  issue 
of  liability  and  the  error  at  most  could  not 
affect  this  issue.  The  pleading  and  evidence 
show  a  contract  for  through  shipment,  a 
delivery  of  the  cattle  in  an  uninjured  con- 
dition, and  a  redeUvery  at  final  destination 
with  many  of  the  animals  dead  and  the 
others  severely  Injured.  No  one  accompanied 
the  cattle  for  the  shipper.  Under  these  cir- 
cumstances there  arises  a  presumption  of 
negligence  on  the  part  of  the  carrier  which, 
in  the  absence  of  any  explanation  whatever, 
becomes  conclusive.  F.  W.  &  D.  C.  Ry.  Co.  v. 
Shanley,  36  Tex.  Civ.  App.  291,  81  S.  W. 
1014,  and  authorities  there  cited.  So  that 
if  In  every  shipping  case  where  live  stock 
are  Involved  negligence  must  be  shown  the 
rule  is  met  in  this  case. 

[3,  4]  But  it  Is  by  no  means  clear  that  a 
shli^per  must  prove  negligence  where  his  live 


stock  are  either  not  redelivered  to  htm  at  all, 
or  are  redelivered  In  an  injured  condition. 
On  the  contrary,  "carriers  of  live  stock  are 
liable  absolutely  for  loss  or  injury  to  stocOi 
intrusted  to  them  for  transportation  like 
other  common  carriers,  unless  the  loss  or  In- 
juries were  occasioned  by  the  act  of  God, 
or  the  public  enemy,  or  the  negligence  of  the 
shipper,  except  that  they  are  not  liable  for 
loss  or  Injuries  caused  by  the  'proper  vice' 
or  natural  propensities  of  the  animals  them- 
selves, and  not  by  negligence  on  the  part  ot 
the  carriers"  (GaL  S.  &  H.  Ry.  Co.  v.  Powers, 
54  Tex.  av.  App.  168,  117  S.  W.  459;  6  Cyc. 
pp.  376-381),  and  that  the  Injuries  were  thus 
produced  the  burden  Is  upon  the  shipper  both 
to  plead  and  to  prove.  F.  W.  &  D.  C.  Ry.  Co. 
V.  Greathouse,  82  Tex.  Ill,  17  S.  W.  834.  Test- 
ed by  either  rule  the  appellant  is  liable  In  the 
present  case  since  no  excuse  for  the  loss  and 
injuries  was  shown. 

[6]  Prom  this  last  It  would  follow  that  the 
requested  charge  Instructing  the  Jury  that 
the  shipper  was  bound  to  use  only  ordinary 
care  In  handling  and  transporting  the  cattle 
was  not  the  law.  The  contract  of  a  common 
carrier  with  the  shipper  of  commodities  (arti- 
cle 731,  Revised  Statutes  1911)  is  "for  the 
safe  and  speedy"  transportation  thereof  from 
point  of  shipment  to  destination,  not  for  the 
exercise  of  ordinary  care  to  deliver  the  prop- 
erty. The  statute  defining  the  liability  of 
common  carriers  contemplates  live  stock  as 
well  as  dead  freight;  the  language  being 
"freight,  baggage,  or  other  property." 

[8]  There  is  nothing  in  the  evidence  to 
raise  the  issue  that  appellee  was  guilty  of 
contributory  negligence  in  not  accompanying 
his  cattle  and  the  sixth  special  instruction 
was,  therefore,  properly  refused. 

We  have  examined  the  evidence  and  hold  it 
to  be  sufficient  to  support  the  verdict  ren- 
dered and  the  Judgment  is,  therefore,  af- 
firmed. 


FARMERS'  STATE  BANK  OF  QUANAH  v. 
FARMER  et  al. 

(Court  of  Civil  Appeals  of  Texas.     Amarillo. 
May  10, 1913.) 

1.  Appeal  and  Ebbob  ({  704*)  —  Recobd  — 
Waives  or  Ebbob. 

Where  the  record  on  appeal  fails  to  show 
that  defendant's  motion  for  findings  of  fact  and 
conclusions  of  law  was  called  to  the  attention  of 
the  trial  court,  and  showed  no  bill  of  exceptions 
reserved  to  the  failure  of  the  court  to  file  find- 
ings and  conclusions,  the  error  if  any  must  be 
deemed  waived. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ii  2900,  2939-2941 ;  Dec.  Dig. 
8  704.  J 

2.  Appeal  and  Ebbob  (J  1071*)— Review— 
Habhlebs  Ebbob Failube  to  File  Find- 
ings AND  Conclusions. 

Where  full  statements  of  facts  are  filed  the 
failure  of  the  lower  court  to  file  findings  and 
conclusions  must  be  disregarded  In  the  absence 
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of  an  afflrmatiTe  sbowiiv  tliat  appellant  was 
prejudiced  by  such  failure. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  4234-42S0;  Dec.  Dig.  ^ 
1071.*] 

3.  Appeal  and  Ebbor  (|  704*)— Apfibmancb— 
Absence  of  Findino  and  CoNCLUSioNa 

In  the  absence  of  findings  of  fact  and  con- 
clusions of  law,  a  judgment  must  be  affirmed  if 
sustainable  on  any  ground. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ii  2900,  293»-2941;  Dec 
Dig.  I  704.*] 

4.  Deeds  ({  68*)  —  YAUDirr  —  GAPACimr  of 
Obaniob. 

To  have  the  capacity  to  execute  a  valid 
conveyance  the  grantor  must  not  only  have  the 
ability  to  transact  the  ordinary  affairs  of  life 
and  to  understand  their  nature  and  effect,  but 
also  to  exeidoe  his  or  her  will  in  relation 
thereto. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  fi  149-155;   Dec.  Dig.  {  68.»] 

6.  MoBTQAOEs  (I  86*)  —  Validity  —  Mbntai. 

Capacity— Evidence. 

In  an  action  where  a  wife  contested  the 
validity  of  a  deed  of  trust,  evidence  held  suffi- 
cient to  sustain  a  finding  that  at  the  time  of 
the  execution  thereof  she  waa  mentally  incompe- 
tent 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  {|  1350,  13S5,  1364;  Dec  Dig.  | 
86.»] 

6.  Homestead  ({  122*)  — iNcmiBBANOE  — Es- 
toppel TO  Deny  Validity. 

Where  a  married  man  is  in  actnal  pcMaes- 
sion  of  property,  using  the  same  as  a  business 
homestead,  no  representations  made,  either  by 
him  or  his  wife,  to  a  mortgagee  will  defeat  the 
constitutional  exemption,  for  those  dealing  with 
them  cannot  ignore  the  notice  conveyed  by  the 
actual  use  of  the  property. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent  Dig.  {§  220-222 ;  Dec  Dig.  {  122.*] 

7.  Homestead  (i  122*)— Estoppel  to  Claim- 
Deeds  OF  Trust. 

The  mere  statement  or  declaration  in  a  deed 
of  trust  that  the  land  covered  by  it  was  not  a 
homestead  or  business  homestead  will  not  estop 
the  grantors  from  afterwards  asserting  It  to  be 
such. 

[Ed.  Note.— For  other  eases,  see  Homestead, 
Cent  Dig.  {{  220-222;  Dec.  Dig.  f  122.*] 

a  Husband  and  Wipe  (|  254*)—Communitt 
Pbopebty — Wife's  Separate  Property. 
Where  property  is  purchased  entirely  on 
credit  it  cannot  become  the  wife's  separate  prop- 
erty ;  a  wife's  equity  arising  from  the  actual  in- 
vestment of  her  separate  property.  Therefore 
property  purchased  on  credit  for  a  business  car- 
ried on  by  a  husband  on  the  wife's  property  and 
paid  for  out  of  the  proceeds  of  such  business  is 
communi^  and  not  separate  property. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  $|  897-899 ;  Dec.  Dig.  §  254.*] 

0.  Fraudulent  Conveyances  (162*)— Prop- 
erty Transfebred— Right  of  wife  to  Sep- 
arate Pbopebty. 

That  a  wife  allowed  ber  son  to  manage  her 

separate  property  and  conduct  the  business  in 

bis  name  will  not  deprive  her  of  any  right  or 

equity  which  she  might  have,  even  though  the 

arrangement  was  fraudulent 
[Ed.  Note.— For  other  cases,  see  B^audulcnt 

Conveyances,  Cent  Dig.  Si  118-127 ;   Dec  Dig. 

{  52.*] 

10.  Homestead  (J  161*)  —  Business  Home- 
stead— Abandonment. 

That  a  husband  intended  to  sell  out  a  livery 

business  belonging  to  his  wife  and  move  to  an- 


other country  will  not  eonstitnte  abandonment 
of  the  business  homestead  so  long  as  he  was 
actually  in  possession  thereof,  using  and  oc- 
cupying it  as  such. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent  Dig.  gi  312-314;   Dec  Dig.  {  161.*] 

Appeal  from  District  Court,  Cottle  Coon- 
ty ;   Jo.  A.  P.  Dickson,  Judge. 

Suit  by  Mrs.  Eula  Farmer  and  anotber 
against  tbe  Farmers'  State  Bank  of  Quanab. 
From  judgment  for  plaintiffs,  defendant  ap- 
peala    Affirmed. 

W.  T.  Perkins,  of  Quanab,  for  appellant 
J.  A.  Templeton,  of  Ft  Worth,  for  appellees. 

HADL,  J.  This  was  a  suit  by  appellee 
Mrs.  Eula  Farmer  joined  by  her  husband, 
R.  A.  Farmer,  to  enjoin  a  sale  under  and  to 
cancel  a  certain  deed  of  trust  executed  by 
appellees  on  May  16,  1911,  to  secure  a  note 
in  favor  of  appellant  bank  In  the  sum  of 
$662.60.  The  trust  deed  conveyed  lots  1,  2 
and  3  in  block  No.  4,  in  the  town  of  Paducab, 
in  Cottle  county.  Appellees  allege  In  their 
petition  that  at  tbe  date  of  the  execution  of 
the  deed  of  trust  and  for  a  long  time  prior 
thereto,  the  unincumbered  lets  were  the  sep- 
arate property  of  appellee  Mrs.  Eula  Farm- 
er; that  said  property  was  then  being  used 
and  occupied  by  appellee  R.  A.  Farmer  aa  a 
livery  barn,  feed  stable,  etc,  which  said 
property  had  been  Improved  by  appellees  for 
that  purpose;  that  tbe  same  was  then  tbe 
business  homestead  of  appellee  R.  A.  Farm- 
er and  not  subject  to  incumbrance  by  deed 
of  trust,  of  all  of  which  appellant  had  full 
knowledge;  that  with  knowledge  of  sucb 
facts,  appellant  Induced  said  R.  A.  Farmer, 
and  through  him  the  said  Eula  Farmer,  to 
execute  said  deed  of  trust;  tbat  tbe  debt 
secured  thereby  was  the  separate  and  in- 
dividual debt  of  said  R.  A.  Fanner  and  nei- 
ther the  said  Eula  Fanner  nor  ber  property 
was  in  any  manner  liable  therefor;  tbat  at 
tbe  time  of  the  execution  of  said  deed  of 
trust  said  Eula  Farmer  had  been  suffering 
from  a  malady  known  as  pellagra,  and  ber 
mind  bad  been  affected  therefrom  to  such  an 
extent  as  to  render  ber  Incapable  of  trans- 
acting any  business;  that  she  did  not  know 
what  she  was  doing  when  she  executed  the 
said  deed  of  trust  and  did  not  realize  tbat 
she  was  executing  a  deed  of  trust  on  her 
property  to  secure  tbe  debt  of  R.  A.  EYirmer ; 
that  no  part  of  tbe  consideration  for  which 
said  note  was  executed  was  used  for  tbe 
benefit  of  said  Eula  Farmer  or  of  ber  sep- 
arate property;  that  she  has  never  in  any 
way  ratified  said  deed  of  trust  and  becaus? 
of  said  facts  appellees  allege  that  said  deed 
of  trust  is  and  has  always  been  void. 

Appellant  answered  by  general  denial  and 
specially  tbat  tbe  said  deed  of  trust  and 
note  were  given  by  appellees  to  secure  a 
loan  made  by  appellant  to  appellees  on  said 
16tb  day  of  May,  1911;  tbat  appellees  were 
not  nslng  or  occupying  said  property  for  any 
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purpose  and  never  had  nsed  or  occupied  said 
property  <or  any  purpose,  but  tliat  the  same 
was  then  and  always  bad  been  used  and  oc- 
cupied by  other  persons  than  appellee;  that 
as  an  inducement  to  appellant  to  loan  ap- 
pellees said  money  appellees  represented  to 
appellant  that  said  property  was  community 
property  of  appeHees;  that  they  were  not 
using  or  occupyintr  same  for  any  purpose 
and  had  no  interest  in  the  business  then  be- 
ing conducted  on  said  lots;  that  they  never 
had  any  interest  In  said  business  and  had 
spedally  disclaimed  any  homestead  interest 
therein ;  that  at  the  date  of  the  execution  of 
said  deed  of  trust,  a  firm  by  the  name  of 
Day  &  Anderson  owned  and  conducted  the 
business  carried  on  in  said  property  and  had 
so  owned  and  conducted  said  business  for  a 
month  or  so  prior  thereto.  Appellant  further 
alleged  that  the  money  so  borrowed  from  ap- 
pellant, evidenced  by  said  note  and  sectired 
by  said  deed  of  trust,  was  used  to  pay  off 
and  discharge  a  lien  upon  the  property  own- 
ed and  claimed  by  appellees  as  the  separate 
property  of  Mrs.  Bula  Farmer;  that  appel- 
lant relied  upon  said  representations  made 
by  the  appellees  and  had  no  notice  or  knowl- 
edge that  the  same  were  not  true  and  that 
appellees  were  estopped  to  maintain  said 
suit  without  first  tendering  to  appellant  said 
money  borrowed.  Appellant  further  alleged 
that  if  appellees  had  ever  nsed  said  lots  as 
a  place  to  carry  on  any  business,  the  same 
had  been  abandoned  by  them  prior  to  the 
execntlon  of  said  deed  of  trust  and  that  ap- 
pellee R.  A.  Farmer,  who  was  the  head  of 
the  family,  was  then  engaged  in  another  and 
different  business  many  miles  from  the  town 
of  Paducah  and  in  a  different  county. 

As  constituting  appellee  Mrs.  Bula  Farm- 
er's title  to  the  lot  in  question,  the  following 
evidence  was  Introduced:  (1)  Deed  from  J. 
V.  Ouyton  and  wife  to  Henry  Farmer,  dated 
October  1,  1907,  and  filed  for  record  the  same 
day.  Mrs.  Guyton  was  the  daughter  of  ap- 
pellee, and  Henry  Farmer,  the  grantee,  was 
their  son.  (2)  Deed  from  Henry  Farmer  and 
wife  to  Mrs.  Eula  Farmer,  dated  Feb.  9, 1911, 
filed  for  record  April  11,  1911.  This  deed 
.  does  not  recite  that  the  consideration  there- 
for was  paid  by  the  said  Mrs.  Bula  Farmer 
oat  of  her  own  separate  funds  and  does  not 
purport  to  convey  the  property  to  her  for 
her  own  separate  use  and  benefit.  It  appears 
from  the  statement  of  facts  that,  some  time 
after  this  deed  was  recorded,  appellees  caus- 
ed the  same  to  be  interlined  so  as  to  recite 
that  the  consideration  therefor  was  paid  by 
Mrs.  E>ula  Farmer  out  of  her  own  separate 
funds  and  conveying  tho  property  to  her  for 
her  separate  use  and  benefit  After  this  in- 
terlineation, the  deed  was  never  acknowl- 
edged by  the  grantors  but  was  reflled  for  rec- 
ord June  24,  1911,  and  again  recorded.  Hen- 
ry Farmer,  the  son  of  appellees,  testified  that 
some  time  in  May,  1911,  while  he  was  living 
In  Wise  county,  he  received  a  letter  from  his 
mother,  written  In  her  own  handwriting,  ad- 


vising him  that  the  deed  made  in  February 
to  her  did  not  convey  the  property  to  her 
for  her  separate  benefit  and  requested  him  to 
make  a  new  deed  that  did  so  recite.  He 
stated  that  be  complied  with  this  request, 
but  it  seems  that  this  new  deed  was  never 
recorded  and  was  not  introduced  in  evidence. 

[1 , 2]  One  matter  raised  by  appellant  and 
upon  which  it  relied  for  a  reversal  is  the 
failure  of  the  court  to  comply  with  the  writ- 
ten request  of  appellant  to  file  findings  of 
fact  and  conclusions  of  law.  The  record 
falls  to  show  by  bill  of  exceptions  or  other- 
wise that  appellant's  motion  was  ever  called 
to  the  attention  of  the  trial  Judge  or  that  ^e 
ever  knew  such  a  motion  or  request  had  been 
filed  with  the  clerk.  The  record  does  not 
disclose  the  fact  if  appellant  ever  reserved 
any  biU  of  exception  to  the  failure  of  the 
judge  to  file  his  findings  and  conclusions. 
This  must  be  considered  as  a  waiver  of  the 
motion  and  of  any  error  resulting  therefrom. 
It  also  appears  that  a  full  statement  of  facts 
had  been  filed,  and  in  the  absence  of  an  af- 
firmative showing  on  the  part  of  appellant 
that  it  has  been  prejudiced  by  such  failure, 
the  error  complained  of  must  be  disregarded. 

[3]  The  two  principal  questions  Involved 
In  this  appeal  are:  (1)  Was  the  property 
covered  by  the  deed  of  trust  at  the  time  of 
the  execution  of  such  deed  plaintifTs  busi- 
ness homestead?  (2)  Were  the  lots  the  sep- 
arate property  of  Mrs.  Eula  Farmer,  and 
was  she  at  the  time  of  the  execution  of  the 
said  trust  deed  nientally  incapacitated  to  ex- 
ecute the  same,  and,  if  so,  has  she  since  rati- 
fied it?  If  there  is  evidence  in  the  record  to 
warrant  the  court  in  rendering  Its  judgment 
in  favor  of  appellees  upon  either  of  these  is- 
sues, the  judgment  must  be  sustained. 
Spalding  V.  Aldrldge,  50  Tex.  Civ.  App.  230, 
110  S.  W.  560;  Appel  v.  Childress,  63  Tex. 
dr.  App.  007,  116  S.  W.  120 ;  Harris  v.  Cat- 
tle Co.,  84  Tex.  674,  19  S.  W.  860;  Tuggle  v. 
Wakefield,  30  Tex.  Civ.  App.  393,  70  S.  W. 
666. 

(4, 6]  It  will  not  be  necessary  for  us  to 
consider  all  of  the  various  propositions  un- 
der the  numerous  assignments  of  error  pre- 
senting the  case  for  review.  Appellant's  first 
contention  is  that  Mrs.  Eula  Farmer  was 
not,  as  claimed  by  appellees,  mentally  in- 
capacitated at  the  time  the  trust  deed  was 
executed  and  that  the  evidence  Is  not  suffi- 
cient to  sustain  the  trial  judgment,  if  the 
judgment  is  based  upon  that  ground.  We 
have  carefully  read  the  entire  statement  of 
facts  and  do  not  hesitate  to  say  that  the  evi- 
dence, taken  as  a  whole,  is  extremely  weak. 
However,  Mrs.  Guyton,  the  daughter  of  Mrs. 
Ehila  Farmer,  testified  that  she  was  with  her 
mother  all  through  May,  1911,  and  was  with 
her  on  May  16th,  when  the  instrument  was 
executed ;  that  her  condition  was  very  bad 
all  through  that  month;  that  she  did  not 
have  any  strength ;  that  they  could  not  hear 
her  call  unless  they  were  close  to  her;  that 
she  was  not  capable  of  doing  anything  at 
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all  and  the  witness  further  satd:  "I  think 
the  condition  of  her  mind  was  bad  at  that 
time.  I  do  not  believe  that  she  conld  carry 
on  a  connected  conversation.  Her  nerves 
were  wrecked ;  she  had  nervous  spells  aoid  at 
such  times  she  wonld  gasp  for  breath.  I 
did  not  try  to  talk  business  with  her  during 
that  time  because  she  could  not  have  talked 
it  We  did  not  carry  on  any  conversation 
In  the  room  where  she  was.  We  did  not 
bother  her  In  any  way  at  all,  because  any 
noise  made  her  nervous  and  we  conld  not 
do  it  on  that  account"  Mrs.  Ditty,  a  reel- 
dent  of  Dallas  and  a  sister  of  Mrs.  Ehila 
Farmer,  testifying  as  to  the  latter's  condi- 
tion in  May,  said:  "When  I  got  there  I  did 
not  think  she  would  live  a  week.  She  was 
confined  to  her  bed.  We  had  to  keep  every- 
thing Just  as  quiet  as  could  be.  We  could 
not  carry  on  any  conversation  at  all  where 
she  was.  She  was  in  that  condition  when  I 
came  and  when  I  left  She  did  not  eat  at 
all.  She  remained  In  bed  all  the  time  and 
lived  on  hypodermics.  She  was  a  perfect 
wre<&.  I  tried  to  talk  to  her  and  find  out 
about  her  tmslness  matters,  bnt  I  could  not 
because  she  could  not  talk  to  me.  She  could 
not  give  me  a  connected  detail  about  any- 
thing I  asked  her  about  She  could  not 
have  understood  anything  about  the  char- 
acter of  a  deed  of  trust  or  anything  of  that 
kind.  She  could  not  have  done  anything ;  at 
that  time  I  did  not  think  she  would  live  a 
month."  This  testimony  is  followed  by  the 
testimony  of  Mrs.  Eula  Farmer,  who  stated 
that  she  did  not  remember  anything  about 
signing  the  trust  deed  in  question  nor  did 
she  remember  having  acknowledged  it;  that 
since  she  had  begun  to  improve  she  could 
realize  that  her  mind  was  not  what  it  ought 
to  have  been ;  that  she  was  not  in  such  con- 
dition when  the  deed  was  executed  as  to 
enable  her  to  transact  any  business  matter. 
She  is  corroborated  by  her  husband,  R.  A. 
Farmer.  As  we  understand  the  rule  bearing 
upon  this  Issue,  it  seems  to  be  that  the  test 
of  the  capacity  of  one  to  execute  a  valid 
conveyance  is  tliat  such  individual  must  have 
the  ability,  not  only  to  transact  the  ordinary 
affairs  of  life,  and  to  understand  their  na- 
ture and  effect  but  also  to  exercise  his  or 
her  will  In  relation  thereto.  Herndon  v. 
Vick,  18  Tex.  Civ.  App.  683,  45  8.  W.  852; 
22  Cyc.  1170.  A  number  of  strong  rebutting 
facts  crop  out  In  the  record,  which  if  sub- 
mitted to  us  primarily  in  connection  with 
the  above-quoted  testimony  leads  us  to  the 
conclusion  that  we  would  have  held  ad- 
versely to  appellees  upon  this  Issue.  How- 
ever, in  the  condition  of  the  record,  we 
would  not  be  Justified  in  reversing  the  Judg- 
ment since  the  above-quoted  testimony  is 
in  the  light  of  the  adjudicated  cases  suffi- 
cient to  sustain  the  court's  finding,  provided 
the  rebutting  facts  are  excluded  from  con- 
sideration. 

Upon  the  issue  as  to  whether  or  not  the 
tliree  lots  in  question,  with  the  improvements 


thereon,  constituted  the  business  homestead 
of  appellees,  there  is  this  testimony  in  the 
record:  The  property  had  been  conveyed  by 
.Mrs.  Gnyton  to  her  brother,  Henry  Farmer, 
to  be  held  in  trust  by  him  for  their  mother. 
Henry  Farmer  had  erected  the  livery  stable 
upon  the  lots,  acquired  the  necessary  horses, 
mules,  buggies,  and  other  vehicles  for  the 
purpose  of  conducting  a  livery  stable,  and, 
assuming  charge  thereof,  had  been  carrying 
on  the  business  for  several  years.  He  left 
Paducah  in  Febmary,  1911,  wlien  his  father, 
appellee  R.  A.  Farmer,  who  it  seems  had 
been  working  under  Henry's  direction  as  an 
assistant  In  the  conduct  of  the  business, 
took  charge  of  the  stable  and  continued  to 
run  it  for  himself  until  he  contracted  to  sell 
the  personal  property  to  Day  &  Anderson  in 
April,  1011.  This  contract  of  sale  to  Day  & 
Anderson  was  made  about  the  middle  of  the 
month  of  April,  in  consideration  of  which 
R.  A.  Farmer  accepted  a  deed  to  1700  acres 
of  land  in  Hardeman  county,  in  which  Day 
&  Anderson  claimed  to  have  some  sort  of  an 
equity.  R.  A.  Farmer  testified  on  this  point: 
"I  bad  no  other  business.  I  devoted  my  time 
and  attention  to  the  livery  stable  business 
up  to  the  time  tliat  we  disposed  of  It  I  was 
rnnning  that  business  at  the  time  tills  deed 
of  trust  was  executed  on  the  16th  day  of  May. 
I  was  getting  the  proceeds  of  the  business 
at  that  time.  It  was  turned  over  to  the  pur- 
chasers on  the  17th  or  18th  of  May.  Mason 
Harwell  was  here  on  the  ground  when  it 
was  executed  and  the  business  was  turned 
over  to  him  on  the  next  morning  after  It 
was  executed.  X  was  running  the  bustness  on 
the  day  the  deed  of  trust  was  executed.  I 
was  running  it  for  myself  and  was  getting 
the  proceeds."  The  record  further  discloses 
that  prior  to  the  time  Henry  Farmer  left 
Paducah  the  business  had  been  conducted  in 
his  name  although  it  in  fact  actually  belonged 
to  Mrs.  Farmer.  It  appears  that  the  land  for 
which  R.  A.  Farmer  contracted  to  exchange 
the  horses,  vehicles,  and  other  personal  prop- 
erty was  at  the  time  of  tbut  agreement  leased 
to  one  Richardson,  and  Day  &  Anderson 
were  to  secure  the  cancellation  of  that  lease 
so  they  could  deliver  possession  of  the  land  . 
to  R.  A.  Farmer  and  by  the  terms  of  the 
agreement  Farmer  was  to  retain  possession 
of  the  livery  business  until  possession  of  the 
land  was  delivered  to  him.  It  further  ap- 
pears that  this  lease  was  never  canceled  and 
that  Farmer  never  obtained  possession  of 
the  land.  However,  Day  &  Anderson  sold 
the  personal  property,  consisting  of  horses, 
buggies,  etc.,  which  they  were  to  get  for  the 
land,  to  one  Hirsteln,  who  was  then  the  cash- 
ier of  the  appellant  bank;  whereupon  Hir- 
steln sold  a  half  Interest  therein  to  Mason 
Harwell,  who  was  president  of  the  bank.  On 
this  point  R.  A.  Farmer  further  testified: 
"The  reason  I  turned  the  rolling  stock  over 
to  them  before  they  turned  the  pasture  over 
to  me  was  because  they  said  they  bad  the 
release  from  Richardson,  but  when  we  sot 


Digitized  by  V^OOQ IC 


Tex.) 


FARMERS'  STATE  BANK  v.  FARMER 


287 


over  there  to  Quanah  tbey  did  not  have  it 
and  I  nerer  did  get  possesedon  of  It  I 
never  was  In  possession  of  the  pasture  that 
I  traded  the  rolling  stock  for.  I  was  to 
keep  the  rolling  stock  and  run  the  Urery 
'stable  and  get  the  proceeds  until  the  time 
they  turned  the  pasture  oyer  to  me  When 
Harwell  came  over  here  to  Paducah  I  turned 
the  horses,  rolling  stock,  and  stable  over 
to  him  but  I  never  did  get  possession  of  the 
pasture.  I  got  the  proceeds  of  the  stable 
on  May  leth  and  Harwell  and  Hlrstein  took 
possession  the  next  morning."  It  further  ap- 
pears from  the  evidence  that  part  of  the 
loan  which  is  r^resented  by  the  note  sought 
to  be  canceled  was  used  In  discharging  a 
lien  held  by  a  corporation  engaged  In  the 
manufacture  and  sale  of  vehicles  and  des- 
ignated in  the  record  as  "Bmory-McLean 
people."  It  appears  that  while  Henry  Farm- 
er was  conducting  the  business  he  pur^ 
chased  vehicles  to  the  amount  of  $1,100  from 
said  corporation,  of  which  amount  he  had 
paid  from  the  proceeds  of  the  business  about 
$600.  The  money  borrowed  was  applied  to 
the  extinguishment  of  the  balance  due  up- 
on this  debt  and  a  remainder  of  $3.3  was, 
by  agreement  between  R.  A.  Farmer  and 
Mason  Harwell,  paid  for  Insurance  upon 
the  personal  property,  the  policy  being  made 
payable  to  appellant  bank  aq  Its  interests 
might  appear. 

[i]  It  seems  to  be  well  settled  that  where 
a  married  man  is  In  actual  possession  of 
property,  using  the  same  as  a  home  or  as 
a  bosineas  homestead,  no  representations 
made,  either  by  him  or  his  wife,  will  defeat 
the  constitutional  exemption.  The  reason 
given  for  snch  holding  is  that  those'  dealing 
with  them  cannot  Ignore  the  notice  conveyed 
by  its  actual  use  as  such.  Thompson  Sav- 
ings B^nk  V.  Gregory,  36  Tex.  Civ.  App.  578, 
82  8.  W.  802;  Dlgnowity  v.  Baumblatt, 
38  Tex.  363,  85  &  W.  834;  Jacobs-Bernhelm 
ft  Ca  V.  Hawkins,  63  Tex,  1;  Texas  h.  &  L. 
Co.  V.  Blalock,  76  Tex.  85, 13  S.  W.  12 ;  Mar- 
ble V.  Marble,  52  Tex.  Civ.  App.  380,  114  & 
W.  871;  Archibald  v.  Jacobs,  69  Tex.  248, 
C  S.  W.  177;  Freeman  v.  Hamblln,  1  Tex. 
Civ.  App.  157,  21  S.  W.  1019;  Kempner  y. 
Comer,  73  Tex.  196,  11  S.  W.  194. 

[7]  It  is  further  held  t^t  the  mere  state- 
ment or  declaration  in  a  deed  of  trust  that 
the  land  covered  by  It  was  not  a  homestead 
would  not  estop  the  grantors  from  after- 
wards asserting  It  to  be  such.  Crebbin  v. 
Moseley,  74  8.  W.  815;  Hlnes  v.  Nelson,  24  S. 
W.  541 ;  Thomas  v.  Williams,  60  Tex.  269. 

[I]  It  is  further  contended  by  appellant 
that  because  money  borrowed  from  appellant, 
and  for  which  the  note  In  question  was  exe- 
cuted, was  used  for  the  benefit  of  the  sepa- 
rate estate  of  (Mrs.  Dula  Farmer  that  appel- 
lees were  not  entitled  to  Judgment  canceling 
the  trust  deed  upon  the  ground  that  said 
appellee  Mrs.  Farmer  was  mentally  incapaci- 
tated to  execute  It  without  first  tendering 
to  appellant  the  amount  of  money  so  borrow- 


ed. We  cannot  agree  with  appellant's  con- 
tention that  the  money  had  been  used  for 
the  benefit  of  Mrs.  Eula  Farmer's  separate 
property.  As  was  stated  above,  all  but  $33 
of  the  amount  borrowed  was  applied  to  the 
extinguishment  of  the  debt  and  mortgage 
covering  the  vehicles  purchased  by  Henry 
Farmer  from  the  ETmory-McLean  people. 
The  amount  which  had  previously  been 
paid  upon  this  Indebtedness  had  been  real- 
ized In  the  conduct  of  the  livery  business  and 
was  therefore  community  property.  This 
property  had  been  purchased  by  Harwell  and 
Hlrstein,  the  president  and  cashier,  respec- 
tively, of  appellant  bank,  from  Day  &  And- 
erson. This  purchase  by  Harwell  and  Hlr- 
stein from  Day  ft  Anderson  Is  shown  by  un- 
controverted  testimony  to  have  been  made  on 
May  15th.  Ko  part  of  the  loan  was  ever  paid 
to  Mrs.  Farmer  and  It  was  clearly  not  used 
for  the  benefit  of  her  separate  property.  It 
therefore  becomes  unnecessary  for  us  to  deter- 
mine the  question  of  law  governing  the  duty 
of  one  mentally  incapacitated  to  ofFer  to  re- 
fund before  seeking  cancellation  of  an  In- 
strument executed  during  the  period  of  such 
mental  incapacity,  and  the  further  question 
of  want  of  notice  and  good  faith  on  the  part 
of  the  purchaser  of  such  property.  It  Is 
held  In  Harrison  v.  Mansur-Tlbbetts  Imple- 
ment Co.,  16  Tex.  Civ.  App.  630,  41  &  W. 
842,  that  a  wife  cannot  acquire  land  as  sepa- 
rate property  when  It  Is  purchased  entirely 
on  a  credit  And  Ralney,  Justice,  quoting 
from  Judge  Gaines,  In  Sdiuster  v.  Jewelry 
Co.,  79  Tex.  179,  16  S.  W.  259,  23  Am.  St 
Rep.  327,  says:  "The  wife's  equity  in  sudi 
cases  arises  from  the  actual  Investment  of 
her  separate  money  or  the  transfer  of  her 
separate  property;"  and  further  uses  this 
language:  "As  there  was  no  actual  Invest- 
ment of  Jimmy  C.  Harrison's  separate 
money,  or  the  transfer  of  her  separate  prop- 
erty for  the  land  In  controversy,  we  are  of 
opinion  that  the  same  did  not  become  her 
separate  property,"  etc. 

[I]  A  review  of  the  entire  record  leads  us 
to  agree  with  appellees'  counsel  In  the  state- 
ment that  R.  A.  Farmer  Is  and  has  been  since 
the  date  of  his  marriage  to  Mis.  Eula  Farm- 
er "a  worthless,  shiftless  character."  His 
energy  and  his  talents  seem  to  have  been  ex- 
hausted in  an  effort  to  avoid  the  payment 
of  this  debt  and  many  others,  and  we  may 
properly  list  him  as  a  consumer  rather  than 
a  producer.  This  condition,  however,  In  no 
manner  varies  the  rules  of  law  governing  the 
rights  of  bis  wife  and  the  status  of  her  sep- 
arate property.  The  fact  that  Henry  Farmer 
was  allowed  to  manage  the  property  and  to 
conduct  the  business  In  his  name  would  not 
deprive  Mrs.  Eula  Farmer  of  any  equity  or 
right  which  she  might  have,  even  though  the 
arrangement  was  fraudulent  King  v.  Bart- 
er, 70  Tex.  579,  8  S.  W.  308 ;  Archenhold  A 
Co.  V.  Evans,  11  Tex.  Civ.  App.  138,  32  S. 
W.  795. 

[10]  And  it  is  further  well  settled  in  this 
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state  that  eren  thongh  It  was  the  nltimate 
Intention  of  R.  A.  Farmer  to  sell  oat  the  liv- 
ery stable  business,  lots  and  all,  and  more 
to  iMexico,  snch  fact  wonld  not  constitute  an 
abandonment  of  the  property  as  a  business 
homestead  so  long  as  he  was  actually  in  pos- 
session thereof,  using  and  occupying  it  as 
such.  Newton  v.  Calhoun,  68  Tex.  451,  4 
S.  W.  645;  Harbison  t.  Tennlson,  38  8.  W. 
232. 

Since  the  evidence  upon  either  theory  of 
the  case  might  be  held  sufficient  to  support 
the  Judgment  of  the  court.  It  must  be  and  the 
same  Is  hereby  affirmed. 


THOMPSON   V.    PRICE. 

(Court  of  Civil  Appeals  of  Texas.     San  Anto- 
nio.    May  7,  1918.     Rehearing  De- 
nied June  4,  1913.) 

1.  Affkai.   and    Ebbob   (I    193*)— Pbebknta- 
TiON  Below— F^NDAUXNTAL  Ebjbob. 

An  objection  may  be  first  taken  in  the 
COnrt  of  Civil  Appeals  to  a  petition  which 
does  not  state  a  cause  of  action. 

[E>].  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §i  1226-1238,  1240;  Dec. 
Dig.  i  193  ;•   Pleading,  Cent  Dig.  i  1355.] 

2.  Bbokebs  {§  79*)— Bight  to  Commissioss. 

Where  a  partnership  afrreed  to  pay  a  bro- 
ker a  share  of  its  commiBBions  for  the  sale  of 
realty,  but  fraudulently  refused  to  collect  its 
commissions,  or  where  its  members  fraudulently 
prevented  the  collection,  the  broker  could  have 
his  rights  adjusted  in  a  court  of  equity  so  as  to 
prevent  the  fraud  from  being  perpetrated  upon 
him. 

[Ed.  Note.— For  other  cases,  see  Brokers,  Dec. 
Dig.  i  79.«] 

Error  from  District  Court,  Medina  Coun- 
ty;   R.  H.  Bnrney,  Judge. 

Action  by  L.  F.  Price  against  C.  M.  Thomp- 
son and  others.  From  a  Judgment  for  plain- 
tiff against  the  defendant  named,  and  also 
against  defendant  Thompson  in  favor  of  oth- 
er defendants,  defendant  Thompson  brings 
error.    Affirmed. 

Brucks  &  Noonan,  of  Hondo,  John  T.  Bris- 
coe, of  Devlne,  and  C.  C.  Harris  and  W.  H. 
lilpscomb,  both  of  San  Antonio,  for  plaintiff 
In  error.  J.  I.  Eerchevllle,  o£  San  Antonio, 
for  defendant  In  error. 

TAIilAFERBO,  J.  Suit  was  filed  by  defend- 
ant In  error,  L.  F.  Price,  against  the  Devlne 
Realty  Company,  a  partnership,  composed  of 
C.  M.  Thompson,  W.  L.  Dubose,  A.  M.  Patter- 
son, R.  C.  Howard,  and  Lizzie  C.  Adams. 
The  cause  of  action  was  alleged  thus:  De- 
fendant in  error  made  a  contract  with  the 
firm  whereby  he  should  be  paid  one-half  of 
the  commissions  received  by  the  firm  for  the 
sale  of  certain  lands,  by  it  or  any  of  its  mem- 
bers, to  certain  people,  and  the  said  firm 
should  have  one-half  of  the  commissions  re- 
ceived by  defendant  in  error,  in  case  be 
sold  any  land  to  the  said  people.  Among  the 
lands  which  the  realty  company  was  expected 


to  sell,  and  which  fell  under  the  agreement, 
were  certain  tracts  belonging  to  members  of 
the  partnership,  among  them  Thompson.  It 
was  alleged:  That  the  defendant  firm  bad 
sold  land  to  the  designated  person  to  the 
amount  of  |93,000,  and  that  said  firm  was 
entitled  to  receive  therefor  commission  In 
the  sum  of  ^,024.75,  one-half  of  which  right- 
fully belonged  to  defendant  in  error.  That 
the  land  so  sold  was  the  property  of  C.  M. 
Thompson  and  Lizzie  C.  Adams,  members  of 
said  partnership,  and  that  the  said  Thompson 
and  Adams  had  conspired  with  each  other 
to  defraud  the  other  members  of  the  Ann 
and  defendant  in  error  out  of  their  Inter- 
est in  said  commissions  by  refusing  to  pay 
the  same  into  the  partnership  account  Judg- 
ment was  rendered  in  favor  of  defendant  in 
error  against  C.  M.  Thompson,  W.  £•.  Dubose, 
A.  M.  Patterson,  and  R.  C.  Howard  for 
$1,512.87,  and  against  Thompson  in  favor 
of  the  other  defendants  upon  their  prayer 
for  Judgment  over. 

The  case  Is  before  as  on  writ  of  error  by 
C.  M.  Thompson  alone.  No  assignments  of 
error  have  been  filed,  and  plaintiff  in  er- 
ror urges  only  the  contention  that  the  Judg- 
ment shows  fundamental  error  in  that  the 
petition  does  not  state  a  cause  of  action 
against  0.  M.  Thompson.  Plaintiff  in  error 
urgently  insists  that  since  Price  was  to  share 
In  such  commissions  as  the  Devlne  Realty 
Company  received,  and  further  revealed  that 
the  commissions  claimed  by  him  had  not 
been  received  by  the  firm,  said  petition  shows 
upon  Us  face  that  no  cause  of  action  had 
accrued  in  the  plaintUTs  favor,  and  a  gener- 
al demurrer  to  the  i>etttion  should  have  been 
sustained.  And  such  would  have  undoubted- 
ly been  the  case  If  the  petition  had  st<vpe<l 
there.    But  it  did  not 

[1]  The  authorities  dted  by  pUlntiff  In 
error  abundantly  support  his  contention  that 
a  Judgment  rendered  upon  a  petition  which 
does  not  state  a  cause  of  action  Is  fundamen- 
tally erroneous,  and  that  objection  thereto 
may  be  first  made  In  this  court  But  we 
think  they  are  not  applicable  to  this  case. 
The  plaintiff  alleged  that  the  land,  for  the 
sale  of  which  the  commission  was  earned, 
belonged  to  members  of  the  firm,  and  that 
such  members  had  conspired  with  each  other 
to  withhold  and  refuse  to  pay  the  commis- 
sions for  the  purx>ose  of  wrongfully  and 
fraudulently  depriving  him  and  other  mem- 
bers of  the  firm  of  their  shares  therein. 

When  the  commissions  were  earned  by 
the  Devlne  Realty  Company,  the  right  of  the 
defendant  In  error  to  a  half  Interest  in  them 
attached  and  was  enforceable  as  soon  as  the 
commissions  were  collected,  and  the  fraudu- 
lent refusal  of  the  realty  company  to  collect 
the  money,  or  the  fraudulent  action  of  some 
of  its  members  which  prevented  Its  collec- 
tion, would  not  defeat  his  right 

[2]  So  far  as  defendant  In  error  was  con- 
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cemed,  the  action  of  one  member  of  tbe 
partnership  was  the  action  of  all,  and  the 
law  will  hot  permit 'it  to  take  advantage  of 
Its  own  wrong  to  defeat  defendant  in  er- 
ror's right  of  action.  If  the  right  of  action 
of  defendant  In  error  was  about  to  be  de- 
feated by  the  fraudulent  action  of  one  or 
all  of  the  members  of  the  partnership,  he 
had  the  right  to  go  into  a  court  of  equity 
and  assert  the  wrong  that  was  about  to  be 
done  to  him  and  have  his  rights  adjusted. 
That  seems  to  be  what  was  done  In  tills 
case,  as  Judgment  was  rendered  in  favor  of 
defendant  in  error  against  the  firm  and  in 
favor  of  the  other  members  thereof  over 
against  Thompson.  We  think  the  petition 
on  the  whole  stated  a  cause  of  action  as  to 
all  the  members  composing  the  firm  of  the 
Devlne  Realty  Company,  and  tliat  no  funda- 
mental error  appears  of  record. 

The  Judgment  of  the  lower  court  is  there- 
fore affirmed. 

WEU^S  V.  GLOBE  FIRE  INS.  00.  et  al. 
(Court  of  Civil  Appeals  of  Texas.     AmariUa 
Jan.  21,  X918.     Rehearing   De- 
nied May  31,   1913.) 

OABmSHKEKT    (§    88*)— AFFIDAVIT— SUBETT. 

'Where  plaintiff  sued  the  maker  and  in- 
dorser  on  certain  vendors'  lien  notes,  tbe  liabil- 
ity of  the  indorser  being  several  and  secondary, 
plaintiff,  in  an  affidavit  for  garnishment  of  a 
fund  l>eionging  to  the  maker,  was  only  required 
to  aver  that  he  bad  no  property  to  plaintiff's 
knowledge  within  the  state  subject  to  execution! 
sufficient  to  satisfj^  the  debt,  and  was  not  re-' 
quired  to  make  the  same  aUegation  as  against 
the  indorser. 

[Ed.  Note. — For  other  eases,  see  Qamishmemt, 
Cent  Dig.  fi  160-166;  D«s.  Dig.  f  88.  •] 

Appeal  from  District  Court,  Collingswortb 
County ;   D.  E.  Decker,  Judge. 

Action  by  H.  C.  Wells  against  F.  B.  Buer- 
ger, In  which  a  writ  of  garnishment  issued 
against  the  61ot>e  Fire  Insurance  Company. 
From  an  order  dismissing  the  writ  of  gar- 
nishment platntur  appeals.  Reversed  and  re- 
manded. 

B.  H.  Templeton,  of  Wellington,  for  appel- 
lant. J.  Ik  Lackey,  of  Wellington,  for  ap- 
pellees. 

HALL,  J.  Appellant  filed  this  suit  in  the 
district  court  of  Collingsworth  county  against 
appellee  Buerger,  as  the  maker  of  one  prom- 
issory note  and  ttilrteeu  vendors'  lien  notes, 
and  Joined  as  defendant  Martha  Mooney,  as 
indorser  of  tbe  vendors'  lien  notes.  It  is 
alleged  that  the  said  notes  were  given  for 
part  of  the  purchase  price  of  certain  town 
lots  in  Wellington,  upon  which  there  was  a 
house  to  which  the  vendors'  lien  attached; 
that  said  house  had  been  destroyed  by  Are 
and  1700  insurance  adjusted  on  the  same 
in  favor  of  F.  Buerger  by  the  Globe  Fire 
Insurance  Company  of  San  Antonio.  A  writ 
of  garnishment  was  issued  and  served  upon 
the  insurance  company.  Appellee  Buerger 
filed  his  motion  In  the  garnishment  suit  to 


quash  the  affidavit  and  writ  of  gamiahment 
because  the  affidavit  does  not  allege  that  all 
of  the  parties  defendant  in  said  suit  have 
not  property  within  the  knowledge  of  the 
affiant  in  this  state,  subject  to  execution, 
sufficient  to  satisfy  said  debt  Tbe  redtai 
tn  the  affidavit  for  garnishment  is  "that  the 
defendant  Fred  Buerger  has  not  within  his 
(affiant's)  knowledge  property  in  his  pos- 
session within  this  state,  subject  to  execu- 
tion, sufficient  to  satisfy  such  debt"  The 
court  sustained  appellee's  motion  quashing 
tbe  garnishment  proceedings  and  ordering 
that  appellee  and  the  Globe  Fire  Insurance 
Company  go  hence  without  day  and  recover 
all  costs  incurred  by  reason  of  the  issuance 
of  the  writ  and  ffiing  of  the  proceedings. 
This  ruling  of  the  court  is  the  basis  of  this 
appeal. 

The  question  Is  submitted  under  a  number 
of  assignments,  which  it  will  not  be  neces- 
sary for  us  to  consider  in  full.  Levy,  Jus- 
tice, in  Smith  v.  City  Nat  Bank  of  Wichita 
Falls,  140  S.  W.  1145,  citing  WUUs  v.  Ly- 
man, 22  Tex.  268,  held  that  it  was  necessary 
for  the  affidavit  to  show  that  neither  of  the 
defendants  had  property  subject  to  execu- 
tion. Both  of  the  cases,  however,  were  based 
upon  Judgments  in  which  the  defendants 
were  Jointly  and  severally  liable  for  the 
amount  of  the  indebtedness.  If  the  Instant 
case  was  similar  to  the  two  cases  mentioned 
in  that  particular,  we  would  follow  the  rul'6 
there  announced;  but  In  this  case  tbe  lia- 
bility of  Martha  Mooney  is  several  and  sec- 
ondary, by  reason  of  the  fact  that  she  is  the 
Indorser  of  the  note  sued  upon.  Buerger  be- 
ing primarily  liable,  and  the  fund  garnished 
belonging  to  him,  we  think  a  different  rule 
applies,  and  that  appellant  should  have  en- 
deavored to  subject  this  particular  fund  to 
the  payment  of  his  debt  .It  is  true  be  bad 
the  right  under  article  312,  Sayles  Civil  Stat- 
utes, to  Join  Martha  Mooney  in  the  action 
but  he  must  first  exhaust  his  remedy  against 
Buerger,  the  principal  obligor.  In  our  Judg- 
ment it  was  not  necessary  for  him  to  make 
affidavit  that  Neither  of  the  defendants  had 
within  his  knowledge  property  within  the 
state,  subject  to  execution,  sufficient  to  sat- 
isfy the  debt 

The  Judgment  is  reversed  and  tbe  cause  re- 
manded. 


CITX   NAT.   BANK  OF   WELLINGTON   t. 
GLOBE  FIRE  INS.  CO. 

(Court  of  Civil  Appeals  of  Texas.     Amarillo. 
Feb.    4.    1913.      Rehearing   De- 
nied  May  31,   1913.) 

Appeal  from  Collingsworth  County  Court; 
R.  H.  (kicke.  Judge. 

Action  by  the  City  National  Bank  of  Welling- 
ton against  the  Globe  Fire  Insurance  Company. 
From  a  judgment  dismissing  the  insurance  com- 
pany as  garnishee,  tbe  bank  appeals.  Reversed 
and  remanded. 
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R.  H.  Templeton,  of  Wellington,  for  appel- 
lant   J.  L.  Lackey,  of  Wellington,  for  appellee. 

HALL,  J.  The  issues  presented  by  this  ap- 
peal are  the  same  as  tbo^e  presented  in  the 
case  of  Wells  v.  Globe  Fire  Ins.  Co.  et  al.,  157 
S.  W.  289,  and  decidad  April  26,  1913,  and  for 
the  reasons  stated  in  the  opinion  filed  in  that 
case  the  judgment  in  this  case  is  reversed  and 
the  cause  remanded. 


FIRST  NAT.  BANK  OF  MERKEL  r. 

HARKRIDER. 

(Qoort  of  Civil  Appeals  of  Texas.    Ft  Worth. 

May  3,  1913.) 

1.  Tbiai.  (§  120*)— Arodment  of  Oounbkl— 

IMPBOPEB   ABGITUENT. 

A  comment  by  a  party's  counsel  in  his 
argument  to  the  jury  on  pvicleni'p  iiitro'iiu-od  on 
the  trial  does  not  justify  an  argument  by  the 
counsel  of  the  adverse  party  relating  to  facts 
he  was  not  permitted  to  prove  by  reason  of  ob- 
jections made  by  the  party's  counsel  and  sus- 
tained by  the  court. 

[M.  Note.— For  other  cases,  see  Trial,  Gent 
Dig.  a  285-287;    Dec  Dig.  I  120.*] 

2.  Appeal  and  Ebkob  (i  1060*)  —  Habmless 
Ebrob— Impropeb  Aboument   of  Counsel. 

Where  the  evidence  of  plaintiff  strongly 
tended  to  rebut  the  allegations  of  defendant's 
special  answer  supported  entirely  by  the  testi- 
mony of  defendant,  the  improper  argument  of 
defendant's  counsel  referring  to  facts  which  he 
was  not  permitted  to  prove  by  the  court  sus- 
taining objections  to  the  evidence  and  the  state- 
ment that  the  facts  were  objected  to  because 
they  would  have  supported  defendant's  conten- 
tion was  reversible  error. 

Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f  4135 ;    Dec.  Dig.  I  1060.*] 

Error  to  District  Court,  Taylor  County; 
Thomas  L.  Blanten,  Judge. 

Action  by  the  First  National  Bank  of 
Merkel,  Texas,  asalnst  Coke  W.  Harkrider. 
There  was  a  Judgment  for  defendant,  and 
plaintiff  brings  error.  Reversed  and  remand- 
ed for  another  trial. 

Hardwlcke  &  Hardwlcke,  of  Abilene,  for 
plaintiff  in  error.  Harry  Tom  King  and  J. 
F.  Cunningham,  both  of  Abilene,  for  defend- 
ant in  error. 

DUNKLIN,  J.  This  suit  was  Instituted 
by  the  First  National  Bank  of  Merkel  against 
Coke  W.  Harkrider  upon  a  promissory  note 
executed  by  the  defendant  in  favor  of  the 
plaintiff  for  the  sum  of  $3,173.81  dated  De- 
cember 30,  1909.  By  a  verified  answer  the 
defendant  admitted  the  execution  of  the 
note,  but  alleged  that  he  executed  to 
plaintiff  a  note  dated  August  28,  1905, 
for  $3,500,  of  which  $2,500  was  solely  for 
accommodation  and  $1,000  for  money  l)or- 
rowed ;  that  with  the  exception  of  the  amount 
of  such  accommodation  the  balance  of  the 
note  had  been  paid;  and  that  the  note  sued 
on  was  a  renewal  of  what  plaintiff  claimed 
to  be  balance  due  upon  the  note  dated  August 
28,  1905.  From  a  judgment  rendered  in  de- 
fendant's favor  uiwn  a  trial  before  a  Jury, 
plaintiff  has  prosecuted  this  writ  of  error. 


According  to  the  books  of  plaintiff  bank, 
the  correctness  of  wlilch  was  strongly  vouch- 
ed for  by  the  bookkeepers  of  the  bank,  the 
note  given  by  the  defendant  of  date  August 
28,  1905,  alleged  in  defendant's  answer  was 
fully  paid,  and  the  note  upon  wliich  this 
suit  was  Instituted  was  a  renewal  of  a  bal- 
ance due  on  another  note  executed  by  the 
defendant  for  the  principal  sum  of  $3,500 
In  favor  of  the  bank  dated  July  16,  1906, 
and  given  for  money  loaned  on  that  date 
by  the  bank  to  the  defendant  in  order  to  en- 
able him  to  purchase  stock  in  a  private  cor- 
poration known  as  the  Western  Amusement 
Company  organized  and  promoted  by  the  de- 
fendant and  Geo.  S.  Berry,  president  of  the 
plaintiff  I)ank ;  but  the  testimony  of  the  de- 
fendant sustains  the  allegations  in  the  spe- 
cial plea  noted  above. 

A.  S.  Hardwlcke  testified  that  he  was  in- 
duced by  the  defendant  and  Geo.  S.  Berry 
to  purchase  stock  in  the  Western  Amusement 
Company;  that  in  the  negotiations  therefor 
defendant  stated  that  witness  ought  to  pay 
20  per  cent  premium  on  the  par  value  of 
the  stock,  as  the  venture  was  such  a  fine 
proposiUon,  but  that  Berry  stated  that  as 
witness  was  a  good  friend  to  Iilmself  and  de- 
fendant they  would  let  witness  have  the  stock 
at  par,  and  thereui>on  witness  agreed  to  take 
stock  in  the  sum  of  $1,500,  which  amount  he 
borrowed  from  the  plaintiff  bank.  The  evi- 
dence further  showed  that  tills  venture  was 
not  a  financial  success.  Counsel  for  defend- 
ant then  asked  A.  S.  Hardwlcke  if  he  bad 
not  paid  the  note  he  executed  to  the  bank 
for  the  amount  so  borrowed  by  legal  services 
rendered  the  bank.  An  objection  urged  by 
the  plaintiff  to  this  question  was  sustained 
by  the  court  The  defendant,  having  ad- 
mitted the  plalntlfTs  cause  of  action  except 
in  so  far  as  the  same  might  be  defeated  by 
the  facts  set  up  in  his  special  answer,  was 
given  the  right  to  open  and  conclude  the 
argument,  and  In  his  closing  argument  to  the 
Jury,  upon  the  sharply  contested  issue  wheth- 
er the  facts  set  forth  in  the  defendant's  ape- 
dal  answ'er  were  true  or  whether  or  not  the 
note  In  suit  represented  the  balance  due  for 
the  amount  borrowed  by  the  defendant  with 
which  to  engage  in  the  Western  Amusement 
Company  venture,  counsel  for  defendant 
used  the  following  argument:  "That  A.  S. 
Hardwlcke,  the  attorney  for  plaintiff,  herein 
testified  before  you  that  he  put  in  this  bank 
his  note  for  $1,550,  and  that  this  note  was 
cashed  by  the  bank  and  the  proceeds  of  said 
note  was  placed  to  the  credit  of  the  Western 
Amusement  Company,  along  with  the  pro- 
ceeds of  the  $3,500  note  that  they  claim  this 
bank  cashed  for  Coke  W.  Harkrider,  wliich 
amounted  to  $3,200  and  was  placed  to  the 
credit  of  said  amusement  company  on  the 
boolcs  of  said  bank,  and  tliat  Geo.  S.  Berry 
also  paid  into  said  amusement  company  the 
sum  of  $3,250,  thereby  making  a  total  amount 
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that  reached  the  credit  of  the  amusement 
company  in  the  sum  of  |8,000.  You,  gentle- 
men of  the  Jury,  are  not  Infants  or  babies; 
you  can  see  and  know  things  without  being 
told;  you  can  draw  conclusions  and  know 
facts  without  being  told.  Now,  you  will  re- 
member that  when  A.  8.  Hardwicke,  a  law- 
yer for  the  bank,  had  testified  that  he  had 
given  his  note  for  $1,550  to  this  bank  to  go 
into  the  Western  Amusement  concern,  I  ask- 
ed him  if  he  had  paid  the  note  to  the  bank 
with  money  or  by  legal  serrlces;  that  when 
I  aske<l  him  this  question,  S.  P.  Hardwicke 
objected,  and  the  court  sustained  his  objec- 
tion and  would  not  let  him  tell  how  he  paid 
it  I  now  ask  you,  gentlemen  of  the  Jury, 
why  was  it  they  objected?  Why  was  he 
not  permitted  to  testify,  and  why  was  it 
they  were  not  willing  to  turn  on  the  light, 
and  why  was  it  they  wanted  to  keep  the 
facts  from  yon?  It  was  because  the  facts 
would  hare  shown  that  it  was  paid  by  legal 
services,  or  that  Geo.  Berry  had  refunded 
'  the  money  to  Senate  Hardwicke  on  the  note 
he  had  given  the  bank." 

[1,2]  Objection  was  made  at  the  time  to 
this  argument  as  being  Improper  and  prej- 
udicial, in  connection  with  the  request  that 
the  remarks  be  excluded  from  the  considera- 
tion of  the  Jury.  This  objection  and  request 
were  overruled  by  the  court,  and  to  this  rul- 
ing error  has  been  assigned.  By  way  of  ex- 
planation of  the  ruling  the  court  appended 
an  explanation  to  the  bill  of  exception  re- 
served by  plaintiff,  which  is,  in  substance, 
that  counsel  for  the  plaintiff  in  his  argu- 
ment to  the  Jury  strongly  insisted  that  the 
defense  interposed  was  fictitious  and  that 
Geo.  S.  Berry,  A.  S.  Hardwicke,  and  the  de- 
fendant were  close  personal  friends;  that 
defendant,  by  posing  as  a  friend  of  A.  S. 
Hardwicke,  Insisted  on  charging  the  latter 
a  profit  of  20  per  cent  on  the  stock  he  pur- 
chased in  the  Western  Amusement  Company, 
which  stock  was-  not  worth  more  than  par  at 
the  time,  thus  showing  that  defendant  was 
willing  to  "swindle  his  personal  and  busi- 
ness friend,  A.  S.  Hardwicke,  in  this  West- 
em  Amusement  Company  proposition  Just 
like  he  now  shows  himself  willing  to  rob 
the  First  National  Bank  out  of  their  hard- 
earned  money  in  this  cause."  The  trial 
Judge  further  states,  in  substance,  that  he 
considered  the  argument  made  by  the  defend- 
ant's counsel,  to  which  objection  was  made, 
a  legitimate  reply  to  tills  argument  by  plain- 
tiff's counsel  and  for  that  reason  overruled 
the  objection  now  under  discussion.  The 
argument  by  plalntUTs  counsel  was  no  more 
than  a  comment  upon  the  evidence  Introduced 
upon  the  trial,  while  the  argument  to  wtilch 
the  objection  was  made  was  upon  alleged 
facts  which  counsel  stated  he  could  prove, 
but  was  not  permitted  to  prove  by  reason  of 
the  objection  made  by  plaintiff's  counsel  and 
which  objection  had  been  sustained  by  the 


court  This  argument  was  clearly  improper, 
and  we  do  not  think  it  was  Justified  by  the 
argument  made  by  plaintiffs  counsel  based 
upon  the  evidence  in  the  record  as  noted  al- 
ready. In  view  of  the  evidence  introduced 
by  the  plaintiff  strongly  tending  to  rebut  the 
allegations  of  defendant's  special  answer, 
while  the  special  plea  seems  to  be  supported 
entirely  by  the  testimony  of  the  defendant, 
who  testified  principally  from  memory  only, 
we -are  of  the  opinion  that  the  argument  to 
which  objection  was  made  probably  had  the 
effect  to  prejudice  the  Jury  against  the  plain- 
tiff  and  in  defendant's  favor,  and,  accord- 
ingly, the  assignment  of  error  now  under 
discussion  is  sustained.  W.  V.  Tel.  Co.  v. 
Wingate,  6  Tex.  Civ.  App.  304,  25  S.  W.  439 ; 
Met  Street  R.  Co.  v.  Roberts,  142  S.  W.  44; 
Miller  v.  Burgess,  130  S.  W.  1174,  and  cases 
there  cited. 

As  the  foregoing  conclusions  must  result 
In  a  reversal  of  the  judgment  it  will  be 
unnecessary  to  discuss  other  assignments  of 
error  challenging  the  sufficiency  of  the  evi- 
dence to  support  the  verdict 

For  the  error  indicated,  the  judgment  is 
reversed,  and  the  cause  remanded  for  an- 
other triaL 


MANNHEIM  INS.  CO.  v.  CHARLES 
CLARICE  &  CO. 

(Court  of  Civil  Appeals  of  Texas.  Galveston. 
Feb.  20.  1913.  On  Motion  for  RehearinK, 
April  24,  1913.    Dissenting  Opinion  May  2, 

1.  Insurance  (S  66S*)  —  Place  of  Loss  — 
Questions  of  Law. 

In  an  action  on  a  policy  of  marine  Insur- 
ance, where  the  undisi>uted  evidence  showed 
that  the  vessel  was  lost  in  a  river  in  which  the 
tide  from  the  Mexican  gulf  ebbed  and  flowed, 
the  question  whether  the  vessel  was  in  gulf  wa- 
ters was  one  of  law  for  the  court 

[Ed.  Note.— For  other  cases,  see  Insurance, 
C:ent  Dig.  §§  1556,  1732-1770;  Dec.  Dig.  1 
668.*] 

2.  INSUBANCE  (I  402*)— Marine  Insurance- 
Construction  OF  Policy— "Gulf  Waters" 
—"Sea." 

A  policy  of  marine  insurance  provided,  in 
a  typewritten  clause,  that  it  should  be  in  force 
only  while  the  vessel  was  used  in  the  gulf  wa- 
ters of  the  United  States  between  Key  West 
and  the  mouth  of  the  Rio  Grande  river.  An- 
other clause  of  the  policy,  which  was  part  of 
the  printed  form,  declared  that  it  was  the  in- 
tention of  the  insurer  to  indemnify  the  insured 
for  loss  or  hurt  to  the  vessel  for  which  it 
might  be  liable  against  the  adventures  and  per- 
ils of  the  harbors,  bays,  sounds,  seas,  rivers,  and 
other  waters  as  above  named.  The  vessel  was 
lost  in  a  river  in  which  the  gulf  tide  ebbed  and 
flowed.  Held,  that  it  was  lost  in  gulf  waters 
within  the  purview  of  the  policy;  the  expres- 
sion "gulf  waters,"  like  the  word  "sea,"  includ- 
ing not  only  the  high  seas,  but  the  bays,  inlets, 
and  rivers  as  high  up  as  the  tide  ebbs  and  flows. 

[Ed.'  Note. — For  other  cases,  see  Insurance. 
Cent.  Dig.  S§  1088-1090,  1093,  1103-1105; 
Dec.  DiK.  S  402.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  pp.  &159-6360.] 
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3.  Insubaitc*  rt  rJ34*)— BIabin*  iKSUKANcaD— 

C!0NDrTI0N8— WATORIUlN. 

A  warranty  in  a  policy  of  marine  insur- 
ance that  a  competent  watcliman  should  always 
be  on  board  was  sufficiently  complied  with 
where  a  competent  member  of  the  crew  was  al- 
ways detailed  as  a  watchman;  the  fact  that 
different  members  of  the  crew  were  required  to 
stand  different  watches,  and  that  they  also  per- 
formed other  duties,  not  being  in  ylolation  of 
the  warranty. 

lEA.  Note.— For  other  cases,  see  Inaonmce, 
OentDig.  i§  847-852,  854,  856;   Dcc.Dig.  1 334^*1 

4.  Irbubancx  (I  334*)— Mabink  Insubancb— 
Wabranties— Watchman— CoMPKTENOT. 

A  policy  of  marine  insurance,  providing 
that  the  vessel  should  always  have  a  competent 
watchman  on  board,  is  not  avoided  by  proof 
that,  on  the  occasion  of  the  accident,  the  watch- 
man went  to  sleep,  and  through  his  negUgence 
the  vessel  was  lost;  the  owner  complying  with 
the  warranty  by  providing  a  watchman  who 
was  competent. 

[Eid.   Note.- For  other  cases,  see  Insurance, 
OentDig.  §8  847-«52,  854,  855;   Dec. Dig.  J  334. •] 

6.  Insubancs  ({  403*)— Mabihk  Insubancb— 

"Pebils  or  THB  Ska." 

Where  a  vessel  is  insured  against  the  ad- 
ventures and  perils  of  the  harbors,  bays,  sounds, 
seas,  rivers,  and  Mexican  gulf  waters,  those 
perils  include  only  the  natural  accidents  pecu- 
liar to  the  elements,  and  not  those  which  hap- 
pen only  by  the  intervention  of  man  and  may 
be  prevented  by  human  prudence;  consequent- 
ly such  a  policy  will  not  support  recovery 
where  the  vessel  was  lost  through  the  failure 
of  the  watchman  to  close  the  sea  valve,  through 
which  water  was  being  taken  for  the  boiler,  so 
that  tlie  weight  of  water  either  tipped  the  ves- 
sel over,  or  caused  it  to  tip  so  far  that  water 
ran  in  over  its  freeboard  and  sank  it 

[Ed.   Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  i  1091;  Dec.  Dig.  i  403.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  6,  pp.  6295-5302.] 

On  Motion  for  Rehearing. 

6.  INSTTBANOK    (|   601*)— MaBINB   INSUBAHOB— 
RECOVEBT   or    EXFENDITUBES   BT   INSDBEB. 

Where  a  marine  insurer,  under  an  agree- 
ment that  a  tug  should  be  raised  for  the  bene- 
fit of  all  concerned,  but  that  any  action  taken 
to  salve  the  tug  would  not  affect  the  terms  of 
the  policy,  but  would  merely  be  considered  as 
'  done  for  the  benefit  of  all  concerned,  expended 
money  in  raising  the  sunken  vessel,  it  is  enti- 
tled to  recover  back  such  expenditures;  it  ap- 
pearing that  it  was  not  liable  under  the  policy. 
[Ed.  Note. — For  other  cases,  see  Insurance, 
Gent  Dig.  U  1500,  1501 ;  Dec  Dig.  i  601.*] 

7.  Appeal  and  Ebbor  (t  742*)— Assionicbntb 
or  Ebbob— SumciENCT. 

In  an  action  against  a  marine  insurer 
which,  with  plaintiff,  had  expended  money  in 
uiving  a  sunken  vessel,  an  assignment  of  er- 
ror, complaining  of  the  court's  refusal  to  charge 
that  at  the  time  of  the  sinking  of  the  tug  there 
was  no  contract  in  force  between  the  insurer 
and  plaintiff  that  covered  the  raising  of  the  tug, 
and  that  verdict  should  be  rendered  against 
plaintiff  in  favor  of  defendant  for  any  sum  paid 
in  raising  the  tug,  submitted  in  the  brief  with 
the  first  assignment  of  error,  complaining  of 
the  refusal  of  the  court  to  charge  that,  as  the 
vessel  sank  in  a  river,  she  was  not  within  the 
waters  to  the  use  of  which  she  was  limited  by 
the  policy  of  insurance,  the  sole  proposition  be- 
ing tiiat  the  insurer  was  not  liable  because  the 
tug  sank  in  waters  not  covered  by  the  policy, 
coupled  with  another  assignment  complaining 
of  the  court's  refasal  to  charge  that  the  sink- 


ing of  the  tug  was  not  caused  by  any  of  the 
perils  against  which  she  was  insured,  tiie  prop- 
osition nnder  which  was  that  the  accident  was 
not  caused  by  the  perils  of  the  sea,  was  not 
sufficient  to  present  on  appeal  the  question 
whether  the  insurer  was  improperly  denied 
compensation  for  money  expended  in  salvage. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  3000;  Dec  Dig.  |  742.*] 

8.  Appeal  and  Ebbob  (§  742*)— Absionuentb 
or  Ebrob — Necessitt. 

In  an  action  on  a  policy  of  marine  insor- 
ance^  where  the  insurer  desires  to  complain  of 
the  judgment  which  denied  it  relief  on  its  cross- 
action,  by  which  it  claimed   compensation  for 

'  money  expended  in  salvage,  it  must  raise  the 
point  either  by  an  assignment  of  error,  or  by  a 

I  proposition  under  an  assignment  in  which  the 

I  point  is  sufficiently  made. 

I  [EM.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  3000;  Dec  Dig.  |  742.*] 

9.  Appbai.  and  Ebbob  (§  742*)— Assionments 
or  B!bbob— Statguxnts. 

Under  rules  for  the  Courts  of  Civil  Ap- 
peals 29,  30,  31  (142  S.  W.  lii,  xiii),  providing 
that  each   assignment  not  copied  in  the  brief 
and  accompanied  wiUi  its  appropriate  proposi- 
tions and  statements  shall  be  regarded  as  aban- 
doned, that  each  point  under  each  assignment  ' 
!  shall  be  stated  as  a  proposition,  and  that  to 
i  each  of  these  propositions  there  shall  be  sub- 
joined a  brief  statement  of  the  proceedings,  an 
assignment  or  proposition  not  followed  by  such 
I  a  statement  will  not  be  regarded. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  3000 ;  Dec  Dig.  |  742.*] 

Pleasants,  C.  J.,  dissenting. 

Aiipeal  from  District  Conrt,  Galvestoa 
County ;  Clay  S.  Brigg,  Judge. 

Action  by  Charles  Claifce,  doing  business 
under  tbe  name  of  Charles  Clarke  &  Co., 
against  the  Mannheim  Insurance  Company. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Reversed  and  rendered. 

W.  T.  Armstrong  and  Wm.  B.  Lockhart, 
both  of  Galveston,  for .  appellant  James  B. 
&  Charles  J.  Stubba,  of  Galveston,  for  ap- 
pellee. 

McMEANS,  J.  Charles  Clarke,  doing  busi- 
ness in  the  name  of  Charles  Clarke  ■&  Co., 
appellee,  brought  this  suit  against  the  Mann- 
helm  Insurance  Company,  appellant,  on  a 
marine  insurance  policy,  to  recover  damages 
occasioned  by  the  sinking  of  the  steam  tug 
SemlDole  while  moored  to  the  steamboat 
Alarm,  while  alleged  to  be  "In  the  gulf  wa- 
ters of  the  United  States  between  Key  West, 
B^la.,  and  the  mouth  of  the  Rio  Grande  del 
Norte,  near  the  market  wharf  in  the  Atcha- 
fftlaya  river,  at  Morgan  City,  La."  He  al- 
leged that  the  sinking  of  the  tug  was  partly 
caused  by  entrance  of  watfer  Into  the  port 
water  tank,  through  a  sea  valve  In  or  near 
the  bottom  of  the  tug,  which  was  used  for 
filling  the  water  tank  when  she  was  In  fresh 
water  suitable  for  tbe  boilers;  that  she 
was  lying  with  her  port  side  next  to  the 
steamer  Alarm;  that  Just  before  she  sank 
more  water  had  been  admitted  into  the  port 
than  into  the  starboard  tank,  and  the  weight 
thereof,  pressing  downward  upon  that  side. 
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listed  one  or  botb  Teasels  and  forced  the 
Seminole  from  ber  contact  with  the  Alarm, 
allowing  her  to  lurch  suddenly  to  port,  and 
admitting  large  quantities  of  water  over  hfr 
low  freeboard  and  rail  through  the  doors  of 
the  engine  and  firerooms,  causing  her  to 
sink.  He  furthermore  alleged  that  the  sea 
valve  was  in  good  order.  He  further  alleged 
his  ownership  of  the  tug,  the  execution  of 
the  policy,  and  the  terms  and  conditions  of 
the  same  upon  wliich  he  relied.  He  further 
alleged  the  measures  that  were  taken  in 
conjunction  or  with  the  concurrence  of  de- 
fendant, after  she  sank,  to  raise,  repair,  and 
pat  the  tug  in  order ;  that  reasonable  and 
necessary  expenses  for  work  and  material 
were  thereby  incurred  and  paid  by  him,  for 
which  he  alleged  that  defendant  was  liable 
for  ten-thirteenths,  and  that  the  amount 
claimed  by  him  was  subject  to  a  pro  rata 
credit  of  smaller  disbursements  made  by  de- 
fendant in  relation  to  the  damages  named, 
of  the  amount  of  which  he  was  not  advised, 
bat  which  he  was  ready  and  willing  to  al- 
low when  properly  presented.  He  further 
all^^  that  defendant  had  faUed  to  pay  him 
his  pro  rata,  or  any  part,  of  the  said  ex- 
penses, on  the  ground  that  the  tug  was  not 
seaworthy,  and  denied  that  the  tug  was  un- 
seaworthy  for  the  reasons  claimed  by  de- 
fendant Defendant  answered  by  general  de- 
marrer,  special  exceptions,  general  denial, 
and  filed  a  plea  in  reconvention.  In  which  it 
denied  that  under  the  exceptions  and  war- 
ranties contained  in  the  policy  it  was  liable 
for  any  of  the  expenses  incurred  and  paid 
by  plaintifT  in  raising  and  repairing  the  tug, 
and  alleged  that  upon  being  notified  by 
iriaintift  of  the  sinking  of  the  tag,  it  sent  one 
T.  J.  Anderson,  a  skilled  ship  and  engineer 
surveyor,  to  Morgan  City,  and  it  was  agreed 
by  plaintiff  and  defendant  that  they,  through 
their  representatives.  T.  J.  Anderson  and 
W.  H.  Crosby,  would  undertake  the  raising 
of  the  tug  for  the  benefit  of  all  concerned, 
and  according  to  the  ratio  of  Interest  at 
stake,  strictly  in  accordance  with  the  terms 
and  conditions  of  the  policy,  and  that  any 
action  taken  by  said  representatives  In  their 
eCTorts  to  salve  the  tug  would  in  no  way  be 
misconstrued  or  aflTect  the  terms  of  the  poli- 
cy ;  that  pursuant  to  said  agreement,  and 
In  accordance  with  the  terms  of  the  policy, 
providing  that  the  acts  of  the  Insured  or  in- 
surers, or  agents,  in  recovering,  saving,  and 
preserving  the  property  insured  In  case  of 
disaster,  should  not  be  considered  as  affirm- 
ing or  denying  any  liability  under  the  poli- 
cy, but  that  such  acts  should  be  considered 
as  done  for  the  benefit  of  all  concerned,  and 
without  prejudice  to  the  rights  of  either  par- 
ty ;  the  said  Anderson  and  Crosby  success- 
fully raised  said  tug,  and  set  the  tug  afloat, 
and  she  was  delivered  to  and  accepted  by 
plalntitr  at  Morgan  City  for  his  use ;  that  in 
the  work,  and  with  the  knowledge  and  con- 
sent of  plaintiff,  the  defendant  necessarily 
incarred  and  paid  expenses,  an  itemized  list 


of  which  is  set  out  in  the  answer;  that  on 
the  raising  of  the  tug  and  since  then  defend- 
ant learned  that  the  tug  was  not  caused  to 
sink  by  any  of  the  perils  insured  against  by 
the  terms  of  the  policy,  but  by  a  cause  or 
causes  specially  excepted  by  the  terms  of 
the  policy  from  the  risks  and  liabilities  un- 
dertaken by  the  defendant  therein.  Defend- 
ant set  out  In  detail  the  various  exertions 
and  warranties  in  the  policy  relied  on  as 
defenses,  and  denied  that  it  was  liable  for 
any  of  the  expenses  sued  for  by  plaintiff, 
but  that  plaintiff  was  Justly  indebted  to  it 
for  the  expenses  it  had  paid,  for  the  amount 
of  which  it  prayed  Judgment  The  case  was 
tried  l>efore  a  Jury,  and  resulted  in  a  ver- 
dict and  Judgment  for  plaintiff  for  $3,090.34, 
with  6  per  cent,  per  annum  interest  thereon 
from  May  1,  1910,  from  which  Judgment  the 
defendant  after  its  motion  for  a  new  trial 
had  been  overruled,  has  appealed. 

[1 , 2]  The  policy  of  insurance  sued  upon 
is  an  ordinary  marine  Insurance  policy,  and 
insured  the  tug  Seminole,  which  was  valued 
at  $13,000,  in  the  sum  of  $10,000,  from  noon 
on  the  29th  day  of  September,  1909,  until 
noon  OB  the  29th  day  of  September,  1910. 
Practically  all  of  the  policy  was  upon  a 
printed  form,  but  the  following  provision 
was  inserted  by  typewriting:  "Limited  to 
the  use  of  the  gulf  waters  of  the  United 
States,  between  Key  West  Fla.,  and  the 
mouth  of  the  Bio  Grande  de  Norte,  both  in- 
clusive." One  of  the  printed  provisions  of 
the  policy  is  as  follows:  "Any  deviation 
beyond  the  limits  named  In  this  poUcy  shall 
void  this  policy,  but  upon  return  of  said 
vessel  within  the  limits  named  herein  this 
policy  shall  reattach  and  contlnae  in  full 
force  and  effect  but  never  beyond  the  date 
hereinafter  set  for  the  termination  of  this 
policy,  and  provided  only  no  disaster  has 
occurred  during  said  deviation."  Another 
printed  clause  of  the  policy  is  as  follows: 
"It  is  the  Intent  of  this  insurance  company 
by  this  policy  to  fully  indemnify  the  insured 
for  this  company's  proportion  of  all  general 
average  charges,  salvage  expenses  and  loss, 
damage,  detriment  or  hurt  to  said  vessel  for 
which  it  may  be  liable  under  this  policy, 
against  the  adventures  and  perils  pf  the 
harbors,  bays,  sounds,  seas,  rivers  and  other 
waters  as  above  named,  and  fires  that  shall 
come  to  the  hurt,  detriment  or  damage  of 
said  vessel  or  any  part  thereof."  Among  the 
warranties  assumed  by  the  Insured,  as  pro- 
vided In  the  policy,  was  one  which  warrant- 
ed that  the  tug  "shall  at  all  times  have  a 
competent  watchman  aboard." 

The  tug  Seminole  sank  In  the  Atchafalaya 
river  at  Morgan  City,  La.,  on  the  night  of 
January  13,  1913.  The  river  from  Morgan 
City  to  the  open  gulf  is  about  18  miles. 
There  was  evidence  which  Justified  the  Jury 
in  finding,  and  in  deference  to  the  verdict 
we  find,  that  the  gulf  tide  at  times  ebbed 
and  flowed  at  Morgan  City,  and  even  higher 
up  the  river;   in  other  words  that  the  gulf 
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waters  by  the  action  of  the  tides  at  times 
reach  to  and  flow  beyond  Morgan  City. 

Appellant  Insurance  Company  requested 
the  court  to  give  to  the  Jury  Its  sixteenth 
special  charge,  which  peremptorily  Instruct- 
ed a  verdict  for  It  on  the  ground  that  the 
tug,  at  the  time  she  sank  at  Morgan  City  in 
the  Atchafalaya  river,  was  not  within  the 
waters  to  the  use  of  which  she  was  limited 
by  the  terms  of  the  policy.  It  also  request- 
ed the  giving  of  Its  forty-fifth  special  charge, 
which  Instructed  the  jury  to  return  a  ver- 
dict for  it  on  the  ground  that  at  the  time 
the  tug  sank  there  was  no  contract  in  force 
between  the  parties  covering  the  raising  of 
the  tug,  because  it  sank  in  the  river.  The 
refusal  of  the  court  to  give  these  two  charg- 
es is  made  the  basis  of  appellant's  first  and 
second  assignments  of  errpr.  Under  these 
assignments  appellant  advances  the  proposi- 
tion that,  the  allegations  of  plaintiff's  peti- 
tion and  the  undisputed  facts  showing  that 
the  Seminole  sank  in  the  Atchafalaya  river, 
which  is  18  miles  above  Its  mouth,  where  it 
empties  in  the  Atchafalaya  Bay,  the  court, 
taking  the  words  in  their  popular  and' re- 
ceived sense,  should  have  held,  and  so  In- 
structed th*  Jury,  that  the  tug  sank  in  river 
waters  and  not  in  gulf  waters — that  is,  the 
waters  of  the  gulf — and,  since  by  its  express 
terms  the  itolicy  limited  the  Seminole  to  the 
use  of  the  gulf  waters  of  the  United  States 
between  Key  West,  Fla.,  and  the  mouth  of 
the  Bio  Grande,  both  Inclusive,  and  provided 
that  any  deviation  beyond  the  limits  named 
In  the  policy  should  void  the  policy,  which 
should  only  reattach  upon  her  returning 
within  the  limits  named,  and  then  only  in 
case  no  disaster  had  occurred  in  the  interim, 
the  court  should  have  further  held  that  she 
was  not  covered  by  the  policy  where  and  at 
the  Ume  she  sank,  and  should  have  given 
the  instructions  requested.  The  pleadings 
and  evidence  showing  beyond  disiiute  that 
the  tug  at  the  time  she  sank  was  in  the 
Atchafalaya  river,  18  miles  above  its  mouth ; 
and,  it  being  settled  by  the  testimony  and 
the  Jury's  verdict  that  the  gulf  waters  reach- 
ed Morgan  City  by  the  action  of  the  tides, 
the  question  as  to  whether  the  tug  was  In 
gulf  waters  at  the  time  becomes  one  of  law. 
It  may  be  stated  in  this  connection,  how- 
ever, that  it  was  shown  by  the  undisputed 
evidence  that  the  Seminole  had  been  running 
in  the  Atchafalaya  river,  up  to  Morgau  City, 
"off  and  on,"  since  1903.  This  testimony 
was  admitted  for  the  purpose  of  showing  the 
understanding  of  the  parties  at  the  time 
the  contract  of  insurance  was  executed,  and 
for  the  further  purpose  of  aiding  in  the  In- 
terpretation of  the  contract 

Appellant  contends  that  the  words  "gulf 
waters"  should  be  construed  according  to 
their  plain,  ordinary  meaning,  and  tlmt,  so 
construed,  gulf  waters  are  waters  of  the 
gulfs,  and  river  waters  are  the  waters  of 
rivers,  and  that  river  waters  become  gulf 
waters  when  they  have  flowed  down  to  and 


Into  the  gulf  and,  conversely,  gulf  waters 
become  river  waters  when,  by  the  action  of 
the  tides  or  winds,  they  have  flowed  or  have 
been  blown  into  the  rivers,  that  as  long  as 
water  Is  In  the  river  it  is  river  water,  and 
as  long  as  it  is  in  the  gulf  it  is  gulf  water, 
and  that  therefore  the  provision  of  policy 
which  limited  the  tug  to  gulf  waters  of  the 
United  States  means  Just  gulf  waters  or  wa- 
ters of  the  gulf  and  not  river  waters  or  wa- 
ters of  rivqrs.  We  think  that  the  construc- 
tion placed  by  appellant  upon  the  provision 
in  question,  when  considered  in  connection 
with  another  provision  of  the  policy,  which 
we  shall  further  on  refer  to,  is  too  narrow 
and  restrictive.  If  adopted,  the  policy  would 
be  voided  whenever  the  tug,  the  uses  of 
which  were  mainly  applied  in  harbors  and 
ports,  should  leave  the  gulf  and  enter  a  har- 
bor or  port;  in  other  words,  such  a  con- 
struction would  cover  losses  only  while  the 
tug  was  In  what  is  generally  known  and  des- 
ignated as  the  gulf.  The  following  language 
of  the  policy  itself  forbids  such  a  construc- 
tion: "It  is  the  intent  of  the  insurance  com- 
pany by  this  policy  to  fully  indemnify  the 
insured  for  this  company's  proportion  of  all 
general  average  charges,  salvage  expenses 
and  loss,  damage,  detriment  or  hurt  to  said 
vessel  for  which  it  may  be  liable  under  this 
policy,  against  the  adventures  and  i)erll8  of 
the  harbors,  bays,  sounds,  seas,  rivers  and 
other  waters  as  above  named."  etc.  This 
language,  taken  in  connection  with  the  clause 
limiting  the  tug  to  gulf  waters,  and  with 
which  it  is  not  Inconsistent,  leads  irresista- 
bly  to  the  conclusion  that  it  was  the  intent 
of  the  insurance  company  to  indemnify  the 
insured  for  loss  of  or  damage  to  the  vessel 
while  in  any  of  the  waters  named,  provided 
the  same  were  gulf  waters.  Surely  such  lan- 
guage is  inconsistent  with  the  construction 
that  the  vessel  was  insured  only  while  it  was 
In  the  open  gulf.  What  then  are  "gulf  wa- 
ters"? These  words  have  received  Judicial 
construction  in  this  state. 

In  Crary  v.  Port  Arthur  Channel  &  Dock 
Co.,  92  Tex.  275,  47  S.  W.  967,  our  Supreme 
Court  had  under  construction  articles  721 
and  722  of  the  Bevised  Statutes,  the  first  of 
which  reads  as  follows:  "Article  721.  This 
title  shall  embrace  and  include  the  creation 
of  private  corporations  for  the  purpose  of 
constructing,  owning  and  oiierating  deep  wa- 
ter channels  from  the  waters  of  the  Gulf 
of  Mexico  along  and  across  any  of  the  bays 
on  the  coast  of  this  state  to  the  mainland, 
for  the  purposes  of  navigation  and  trans- 
portation, and  for  the  construction,  owning 
and  operating  docks  on  the  coast  of  this 
state  for  the  protection  and  accommodation 
of  ships,  boats,  and  all  kinds  -of  vessels  for 
navigation,  and  their  cargoes." 

The  Port  Arthur  Channel  &  Dock  Compa- 
ny, having  incorporated  under  this  statute, 
undertook  to  cut  a  channel,  not  from  the 
gulf,  but  from  a  point  on  Sabine  Pass  about 
four  miles  from  its  entrance  into  the  Gulf 
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of  Mexico,  and  thence  inland  to  Port  Arthur, 
and  sought  to  condemn  Crary's  land  for  this 
purpose.  In  deciding  the  case  upon  certified 
questions  from  this  court,  Chief  Justice 
Gaines,  who  delivered  the  opinion,  says: 
"But  it  Is  also  insisted  that  the  channel  in 
question  is  not  authorized  by  the  statute, 
for  the  reason  that  it  does  not  start,  'from 
the  waters  of  the  Gulf  of  Mexico,'  as  pre- 
scribed in  article  721.  The  contention  seems 
to  be  that  by  'the  waters  of  the  gulf  is 
meant  the  gulf  itself.  But  we  think  the  lan- 
guage In  question  is  far  more  comprehensive 
than  it  would  have  been  had  the  statute  read 
'from  the  Gulf  of  Mexico.'  We  are  clearly  of 
the  opinion  that  the  terms  are  sufficiently 
broad  to  embrace  at  least  all  bays,  inlets,  and 
streams  upon  the  gulf  coast  to  the  extent 
to  which  they  are  subject  to  the  ebb  and 
flow  of  the  tide.  We  are  also  of  the  opin- 
ion that  we  should  take  Judicial  notice  that 
the  tide  ebbs  and  flows  through  Sabine  Pass. 
Peyroux  v.  Howard,  7  Pet  324  [8  L.  Ed.  700]. 
From  these  conclusions  it  follows,  as  wc 
tbink,  that  a  channel  which  proceeds  from 
Sabine  Pass  proceeds  from  'the  waters  of 
the  guir  within  the  meaning  of  the  provi- 
sions under  consideration." 

The  decision  from  wtdcb  we  have  Just 
quoted  is  not  without  authority  to  support 
It.  We  refer  to  Waring  v.  Clark,  46  U.  S. 
(5  How.)  441,  12  L.  Ed.  326,  where  it  is  said 
tbat  the  "sea"  as  defined  by  the  admiralty 
courts  means,  not  only  the  "high  seas,"  but 
the  arms  of  the  sea,  waters  flowing  from  it 
into  ports  and  havens,  and  as  high  up  rivers 
as  the  tide  ebbs  and  flows.  If  such  be  the 
sea,  certainly  gulf  waters  may  be  construed 
to  mean  the  waters  as  high  up  rivers  as  the 
tide  ebbs  and  flows.  Again  that  waters 
within  the  ebb  and  flow  of  the  tides  are  con- 
sidered the  sea  is  decided  in  the  matter  of 
In  re  Gwin'a  Will,  1  Tuck.  (N.  Y.)  44.  See, 
also.  Cole  v.  White,  26  Wend.  (N.  Y.)  516. 

We  think  the  cases  cited,  and  especially 
the  Port  Arthur  Channel  &  Dock  Company 
Case,  is  decisive  of  the  question  under  con- 
sideration, and  that  the  refusal  to  give  the 
special  charges  requested  was  not  error. 

What  we  have  said  in  disposing  of  appel- 
lant's first  and  second  assignments  disposes 
of  the  third,  fourth,  and  fifth  assignments 
adversely  to  appellant's  contention ;  and  the 
same,  with  the  several  propositions  thereun- 
der, are  severally  overruled. 

[3]  Appellant's  eighteenth  and  nineteenth 
assignments  of  error  are  predicated  upon  the 
refusal  of  the  court  to  give  In  charge  to  the 
Jury  its  eighteenth  and  forty-first  special 
charges,  to  the  effect  that  at  the  time  the 
Seminole  sank  she  did  not  have  a  compc'teut 
watchman  on  board,  and  that  their  verdict 
must  therefore  be  for  the  defendant.  As 
before  stated,  piaintilt  by  the  terms  of  the 
policy  expressly  warranted  that  the  Seminole 
"shall  at  all  times  have  a  competent  watch- 
man on  board."  Defendant  pleaded  the  war- 
ranty and  its  breach  as  a  defense  to  plain- 


tiffs suit,  and  it  may  be  conceded  that  the 
breach  of  this  warranty  would  void  the 
policy. 

On  the  day  before  the  Seminole  sank  she 
had  been  lightering  lumber  from  Morgan 
City  out  to  a  schooner  anchored  about  40 
miles  In  the  gulf.  The  tug,  returning  to 
Morgan  City,  reached  there  about  10:30  at 
night  At  about  1130  the  sea  valve  on  the 
bottom  of  the  tug  toward  her  port  side  bad 
been  opened  so  as  to  admit  fresh  water  into 
the  tank  for  use  in  the  boilers,  but  only  to 
the  port  tank,  as  the  starboard  tank  had  al- 
ready some  water  in  it.  A  few  minutes  be- 
fore 12  o'clock  the  chief  engineer  called  to 
the  foreman  then  on  duty  to  close  the  valve, 
and  he  thought  it  had  been  closed,  but  when 
the  tug  was  afterwards  raised  the  valve 
was  found  open.  The  undisputed  testimony 
shows  that  some  member  of  the  crew  was  al- 
ways on  watch  on  the  tug,  or,  in  other  words, 
that  some  member  of  the  crew  was  always 
kept  on  board  as  a  watchman.  Dave  Roberts, 
a  fireman,  was  on  watch  up  to  12  o'clock 
that  night  About  20  minutes  before  tbat 
hour  the  other  fireman,  Taylor,  was  called  to 
stand  watch  for  the  balance  of  that  night, 
and  he  went  on  watch  at  12  o'clock,  and 
shortly  after  this  the  fireman  Roberts  and 
the  chief  engineer,  who  had  been  up  until 
this  time,  retired  and  fell  a.sleep.  Taylor, 
prior  to  the  time  he  was  called,  had  been 
asleep,  having  retired  before  the  tug  reached 
Morgan  City.  He  testified  that  he  went 
on  duty  at  12  o'clock,  relieving  the  other 
fireman,  Roberts.  He  says  he  was  told  when 
he  went  on  duty  that  the  tug  was  taking  wa- 
ter in  her  port  tank,  and  was  instructed  to 
have  her  ready  at  3  o'clock  to  go  out  lie 
further  said:  "As  to  what  I  did,  I  just  laid 
down  smoking  cigarettes  and  went  to  sjeep; 
I  dropped  off  to  sleep  while  I  was  reading 
and  smoking  cigarettes  and  waiting  for  the 
tank  to  fill  up — taking  water  in  that  port 
tank — so  I  dropped  to  sleep  while  she  was 
taking  water.  I  woke  up,  and  she  was  still 
taking  water,  and  I  dropped  to  sleep  again, 
and  I  woke  up  again  and  she  was  going  over. 
I  laid  down  on  the  engine  room  floor;  I  had 
my  head  on  a  steam  pipe  for  a  pillow.  When 
I  woke  up  and  saw  she  was  going  over  I 
just  ran  out  on  the  starboard  side." 

It  was  shown  by  the  testimony  that  when 
a  vessel  is  tied  up  for  the  night,  expecting 
to  leave  early  in  the  morning,  the  fireman 
serves  ns  watchman  and  Is  always  on  watch 
in  the  flreroom  and  on  deck,  or  supposed  to 
be.  There  was  much  evidence  to  the  effect 
that  Taylor  was  a  competent  watchman,  not- 
withstanding his  negligence  on  this  occasion. 
WJien  a  tug  is  in  commission,  as  the  Semi- 
nole was,  the  crew,  or  some  member  of  the 
crew,  acts  as  watchman  while  lying  at  the 
dock.  If  out  of  service,  and  no  crew  aboard, 
an  extra  watchman  is  employed.  D.  W.  Hyan 
testifled  in  this  connection:  "As  to  what 
ofBcer  or  member  of  a  crew  serve  as  watch- 
man when  the  vessel  is  tied  up  for  the  nlglit. 
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they  are  a  deck  hand  or  flronan.  Anybody 
on  board  can  act  as  watchman,  it  la  always 
cnstomaiy  to  handle  it  that  way."  It  may 
be  conceded  that  the  tng  was  caused  to  sink 
In  part,  at  least,  by  reason  of  the  failure  of 
the  fireman,  who  was  on  watch,  to  close  the 
sea  valve  after  the  port  tank  had  been  saffl- 
dently  filled.  Appellant  contends  that.  It 
having  been  shown  by  the  uncontradicted 
evidence  that  the  fireman,  Taylor,  who  went 
on  watch  at  12  o'clock,  went  to  sleep,  and 
that  he  and  all  the  officers  and  other  mem- 
bers of  the  crew  were  asleep  from  about 
12:20  until  about  2:30  o'clock,  when  she  sank, 
the  tug  did  not  therefore  have  a  competent 
watchman,  or,  in  fact  any  watchman  on 
board  from  about  12:20  o'clock  to  the  time 
she  sank  as  required  by  the  terms  of  the 
policy. 

[4]  As  the  specific  duties  of  a  watchman, 
otherwise  than  may  be  implied  from  the 
word  itself,  are  not  defined  in  the  policy, 
nor  set  out  in  the  pleadings  or  evidence,-  any 
person  aboard  the  tng,  whose  duty  it  was  to 
give  attention  to  such  matters  as  affected  the 
tug's  safety  while  moored  at  a  dock  at  night, 
is,  we  think,  in  all  essential  respects  a  watch- 
man. It  was  proven  that  Taylor  was  called 
to  go  on  watch,  and  that  he  did  go  on  watch, 
and  that  he  was  competent  and  reliable. 
The  policy  did  not  require  that  the  watch- 
man should  be  one  especially  employed  for 
ttiat  purpose,  and  the  warranty  was  fully 
met  by  having  at  all  times  a  competent 
watchman  on  board,  although  the  person  who 
performed  this  duty  might  have  other  duties 
to  perform  in  the  operation  of  the  tng,  and 
might  have  been  negligent  on  this  occasion, 
or  that  this  duty  may  have  been  imposed  on 
ditferent  members  of  the  crew  at  different 
times.  Tbe  reqnirement  was  that  the  tug 
should  at  all  times  have  a  watchman  on 
board,  and  that  he  should  be  competent.  No 
question  is  made  by  appellant  as  to  the  com- 
petency of  others  of  the  tng's  crew  at  the 
times  they  may  have  been  on  watch,  and 
the  Jury  was  authorized  by  the  evidence  to 
find  that  Taylor  was  competent. 

We  cannot  distinguish  this  case,  In  prin- 
ciple, from  that  of  Phtenix  Ins.  Co.  y.  Coff- 
man,  10  Tex.  Civ.  App.  631,  32  S.  W.  SIO. 
In  that  case  the  application  for  insurance 
contained  an  agreement  that  a  watchman 
should  be  on  the  premises  at  night,  and  at 
all  times  when  work  was  suspended.  The 
property  insured  was  burned,  and  it  was 
shown  that  the  watchman  was  asleep  at  the 
time  the  fire  began.  It  was  held  that  the 
insured,  by  employing  a  reliable  watchman 
and  charging  him  with  the  duty  of  watch- 
ing the  premises,  substantially  complied  vrith 
tbe  contract  in  that  respect,  though  the 
watchman  may  have  been  asleep  at  the  time 
of  the  fire.  A  writ  of  error  was  refused.  To 
the  same  effect  is  Burlington  Ins.  Co.  v.  Coff- 
man,  13  Tex.  Civ.  App.  439,  35  S.  W.  406. 
In  that  case  the  warranty  in  the  policy  was 


as  follows:  "Warranted  on  the  part  of  the 
as8.ured  that  a  watchman  shall  be  kept  6n 
duty  at  night,  or  this  policy  shall  be  void." 
It  was  shown  that  the  Insured  kept  a  watch- 
man in  his  employ  to  watch  the  premises  at 
night.  The  fire  occurred  at  nig^t,  at  which 
time  the  watchman  was  asle^.  The  court 
says:  "Upon  very  plain  principles,  the 
courts,  while  requiring  a  strict  compliance 
lii'lth  a  warranty  in  insurance  contracts,  will 
not  exact  performance  beyond  its  terms. 
What  was  required  in  this  instance  was  that 
the  insured  should  keep  a  watchman  on  duty 
upon  the  premises  at  night  The  agreement 
was  complied  with  when  he  employed  and 
kept  such  a  servant  upon  the  premises  as  a 
night  watchman,  provided  he  exercised  rea- 
sonable care  in  the  selection  and  retention 
of  the  person  for  that  employment  The  pro- 
vision does  not  stipulate  whereabouts  upon 
the  premises  the  watchman  should  remain, 
nor  does  it  stipulate  that  he  should  be  con- 
stantly on  the  alert  (citing  Crocker  v.  Insur- 
ance Co.,  8  Cnsh.  [Mass.]  79)." 

On  the  authority  of  the  cases  dted  we 
hold  that  the  warranty  that  the  tug  "shall  at 
all  times  have  a  competent  watchman  on 
board"  was  fully  complied  with  when  the 
duty  of  watchman  was  assigned  to  Taylor, 
who  was  shown  to  have  been  competent,  and 
that  the  mere  fact  that  Taylor  was  negli- 
gent on  this  occasion,  and  did  not  keep 
watch  as  he  should  have  done,  was  not  of 
itself  a  breach  of  the  warranty.  It  was  not 
error,  therefore,  to  refuse  to  give  the  charges 
in  question,  and  the  assignments  raising  the 
point  are  overruled. 

Appellant  presents  its  twenty-fifth,  twenty- 
sixth,  and  twenty-seventh  assignments  of  er- 
ror together.  The  twenty-fifth  complains  of 
the  refusal  of  the  court  to  give  its  first  re- 
quested special  charge,  which  Is  as  follows: 
"You  are  Instructed  that  the  sinking  of  the 
tug  Seminole  was  not  caused  by  any  of  the 
perils  against  which  shie  was  insured  by  the 
terms  of  the  policy  in  this  case,  and  your 
verdict  will  therefore  be  against  the  plain- 
tiff and  for  tbe  defendant."  The  twenty- 
sixth  complains  that  the  verdict  is  contrary 
to  the  law  as  given  in  charge  by  the  ooort, 
because  the  uncontradicted  evidence,  or  at 
least  the  great  preponderance  of  the  evi- 
dence, shows  that  the  sinking  of  the  tug  was 
caused  by  the  intervention  of  man  and  could 
have  been  prevented  by  human  prudence. 
The  twenty-seventh  assignment  complains 
that  the  uncontradicted  evidence,  or  at  least 
the  great  preponderance  of  the  evidence, 
showed  that  the  tug  did  not  sink  because  of 
a  peril  against  which  she  was  Insured  by 
the  terms  of  the  policy. 

[C]  Appellant  contends  nnder  these  as- 
signments that  the  uncontradicted  evidence 
having  shown  that  the  sinking  of  the  tug  was 
was  not  caused  by  any  violent  action  of 
wind  or  waves,  or  by  her  coming  in  contact 
with  a  rock  or  shoal  or  other  external  ob- 
ject, but  solely  and  proximately  by  the  leav- 
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lug  of  her  sea  valve  open,  wblcb  permlttecl 
water  to  enter  her  hold  and  sink  her,  and 
which  might  have  been  prevented  by  proper 
care,  her  sinking  was  not  caused  by  any  ad- 
venture or  peril  against  which  she  was  In- 
sured by  the  terms  of  the  policy.  It  may  be 
conceded,  and  the  evidence  abundantly  justi- 
fies the  conclusion,  that  the  proximate  cause 
of  the  sinking  of  the  tug  was  the  entry  of 
water  Into  the  vessel  through  the  sea  valve. 
The  evidence  shows  that  the  Seminole  was 
tied  up  alongside  the  steamboat  Alarm. 
They  were  headed  in  opposite  directions, 
and  their  port  sides  were  together.  Appel- 
lee's theory  of  the  case  of  the  sinking  is 
that,  as  the  freeboard  of  the  tug  was  higher 
than  that  of  the  steamboat,  it  overlapped 
that  of  the  latter,  and  when  the  tug  was 
weighted  down  with  the  water  running  In- 
to her  port  side,  her  freeboard  rested  on  that 
of  the  Alarm  until  the  weight  became  so 
great  that  It  caused  one  or  both  vessels  to 
list,  and  forced  the  tug  from  her  contact 
with  the  steamboat,  allowing  her  to  lurch 
suddenly  to  port,  and  admitting  large  quan- 
tities of  water  over  her  low  freeboard  and 
rail  through  the  doors  of  the  engine  and  flre- 
rooma.  There  was  some  evidence  that  this 
was  the  cause  of  the  tug's  sinking,  but  this 
theory  was  strenuously  combatted  by  appel- 
lant by  testimony  to  the  effect  that  the  sink- 
ing could  not  have  been  caused  In  this  way, 
but  that  It  was  due  solely  to  the  entry  of 
water  through  the  sea  valve.  As  we  view 
the  law.  It  is  immaterial  as  to  which  of 
these  theories  la  correct  The  tug  was  in- 
sured against  the  "adventures  and  perils  of 
the  harbors,  bays,  sounds,  seas  and  rivers 
and  other  waters  as  above  named."  ThA 
court  charged  the  Jury  that  "the  perils  de- 
scribed and  referred  to  by  this  policy  of  in- 
surance denote  the  natural  accidents  pecu- 
liar to  those  elements  which  do  not  happen 
by  the  Intervention  of  man,  nor  are  to  be 
prevented  by  human  prudence."  If  this,  be 
the  law,  and  if  the  sinking  of  the  tug  was 
due  to  the  entry  of  water  through  its  sea 
valve  as  a  proximate  cause,  although  not  as 
the  sole  proximate  cause,  then  the  verdict  of 
the  jury  is  Indeed  contrary  to  the  law  and 
to  the  court's  charge,  and  the  Judgment  must 
be  reversed.  The  Inquiry  then  is.  What  are 
the  adventures  and  perils  of  the  harbors, 
bays,  sounds,  seas,  and  rivers,  as  those  terms 
are  used  in  the  policy? 

The  phrase  "perils  of  the  sea"  has  many 
times  been  Judicially  defined.  Mr.  Parsons 
In  bis  work  on  Marine  Insurance  (volume  1, 
p.  644)  says:  "The  phrase  'perils  of  the 
sea'  covers  all  losses  or  damages  which  arise 
from  the  extraordinary  action  of  the  wind 
or  sea,  or  from  inevitable  accident  directly 
connected  with  navigation,  except  those  pro- 
vided for  In  other  parts  of  the  policy,  as 
captures  and  the  like."  In  3  Kent's  Com- 
mentaries it  Is  said  that  the  phrase  "perils 
of  the  sea"  denotes  "natural  accidents,  pe- 


culiar to  that  element,  which  do  not  bap- 
pen  by  the  intervention  of  man,  nor  are  to 
be  prevented  by  human  prudence."  The 
phrase  Is  defined  In  19  Am.  &  Eng.  Enc.  of 
Law,  1Q23,  as  follows:  "The  term  'perils 
of  the  sea'  denotes  all  marine  casualties  re- 
sulting from  the  violent  action  of  the  ele- 
ments, as  distinguished  from  their  natural 
silent  Influences  upon  the  subject  Insured — 
casualties  which  may,  and  not  consequences 
which  must,  occur.  In  considering  what  is 
and  what  is  not  a  peril  of  the  sea  the  ques- 
tion is  whether  the  loss  arose  from  injury 
from  without  or  weakness  from  within.  To' 
make  the  insurer  liable  the  injury  must 
have  been  occasioned  by  a  storm  or  accident 
that  would  injure  a  seaworthy  vessel."  In 
Anthony  v.  JEtna  Ins.  Co.,  1  Fed.  Gas.  1046, 
the  policy  sued  on  covered  perils  of  the 
lakes,  seas,  rivers,  canals,  etc.  In  constru- 
ing the  term  "perils  of  the  sea"  it  was  said 
that  the  general  doctrine  Is  that  the  insur- 
er undertakes  in  marine  risks  only  to  indem- 
nify against  extraordinary  perils  of  the  sea, 
and  not  against  those  ordinary  ones  to  which 
every  ship  must  be  inevitably  exposed.  "Ev- 
ery loss  which  arises  from  tempests,  or  by 
rocks,  winds,  or  waves  strictly  and  natural- 
ly comes  under  the  idea  of  a  loss  occasion- 
ed by  perils  of  the  sea."  The  opinion  quotes 
with  approval  the  remarks  of  Justice  Storey 
In  the  case  of  The  Reeside,  20  Fed.  Gas.  458, 
that  the  "'danger  of  the  seas,'  whether  un- 
derstood in  its  most  limited  sense,  as  im- 
porting only  a  loss  by  natural  accidents  pe- 
culiar to  the  element,  or  whether  understood 
in  its  more  extended  sense,  as  including  in- 
evitable accidents,  upon  that  element,  must 
still  in  either  case  be  clearly  understood  to 
include  only  such  losses  as  are  ot  an  extraor- 
dinary nature,  or  arise  from  some  irresisti- 
ble force  or  some  overwhelming  power,  which 
cannot  be  guarded  against  by  the  ordinary 
exertions  of  human  skill  and  prudence." 
Phillips,  Insurance,  i  35,  lays  down  the  rule 
as  follows:  "Perils  of  the  seas,  which  con- 
stitute a  part  of  the  risks  in  almost  every 
marine  policy,  comprehend  those  of  the 
winds,  waves,  lightning,  rocks,  shoals,  colli- 
sions, and,  in  general,  all  causes  of  losses  or 
damage  to  the  property  Insured  arising  from 
the  elements  and  inevitable  accidents."  In 
26  Cyc.  652,  "perils  of  the  sea"  are  said  to 
"embrace  all  kinds  of  marine  casualties, 
such  as  shipwreck,  foundering,  stranding, 
collision  and  every  species  of  damage  done 
to  the  ship  or  goods  at  sea  by  the  violent 
action  of  the  winds  or  waves.  They  do  not 
embrace  all  losses  happening  on  the  seas." 
The  same  work,  on  page  653,  says  that 
where  the  policy  is  to  cover  risks  on  inland 
waters  the  phrase,  "perils  of  the  rivers, 
lakes,  and  canals,"  is  generally  substituted 
for  "perils  of  the  seas" ;  the  words  include 
the  same  character  of  losses  as  are  includ- 
ed within  perils  of  the  sea,  and  in  addition 
thereto  those  perils  which  are  peculiar  to 
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inland  waters,  such  as  Ice  and  swells.  In 
2  Arnold  on  Marine  Insurance,  744,  it  is 
said  that  the  term  "perils  of  the  seas"  em- 
braces "all  kinds  of  marine  casualties,  such 
as  shipwreck,  foundering,  stranding,  etc., 
and  every  species  of  damage  to  the  ship  or 
goods  at  sea,  by  the  violent  and  Immediate 
action  of  the  wind  and  waves,"  not  compre- 
hended "In  the  ordinary  wear  and  tear  of 
the  voyage,  or  directly  referable  to  the  acts 
and  negligence  of  the  assured  as  its  proxi- 
mate cause." 

Authorities  on  this  point  might  be  mul- 
tiplied, but  we  think  that  these  quoted  are 
sufficient  for  the  conclusion  that  the  sinking 
of  the  tug  Seminole,  proximately  caused  by 
the  negligence  of  some  member  or  members 
of  its  crew  in  falling  to  close  the  sea  valve, 
was  not  a  loss  due  to  the  "adventures  and 
perils  of  the  harliors,  bays,  sounds,  seas,  riv- 
ers," etc.,  and  therefore  the  loss  was  not 
covered  by  the  policy  sued  on.  Even  if  ap- 
pellee's theory  that  the  weight  of  the  water 
pressing  downward  upon  the  tug's  port  side 
listed  one  or  both  vessels,  and  forced  the 
tug  from  her  contact  with  the  Alarm,  thus 
allowing  her  to  lurch  suddenly,  and  in  this 
way  admitted  water  over  her  freeboard  and 
into  her  fire  and  engine  rooms,  and  caused 
her  to  sink,  be  correct,  these  facts,  we  think, 
do  not  make  a  case  of  loss  from  the  perils 
Insured  against  by  the  terms  of  the  policy, 
or  bring  this  case  within  the  class  of  cases 
where  recoveries  have  been  allowed  on  poli- 
cies insuring  against  the  adventures  and  per- 
ils of  the  seas,  etc.,  especially  when  con- 
sidered with  the  further  fact  that  the  ves- 
sels would  not  have  listed  and  the  lurch 
have  occurred  but  for  the  entry  of  water 
through  the  sea  valve,  which  was  negligent- 
ly left  open  and  the  negligent  failure  to  close 
which  was  the  proximate  cause  of  the  sink- 
ing. 

We  think,  therefore,  that  the  Judgment 
against  appellant  was  erroneous,  and  that 
it  should  be  reversed  and  Judgment  here 
rendered  for  appellant,  and  it  has  been  so 
ordered. 

This  conclusion  obviates  the  necessity  of  a 
discussion  at  length  of  the  many  other  as- 
signments of  error  urged  by  appellant  It 
is  sufficient  to  say  that  we  have  examined 
the  other  assignments,  and  are  of  the  opin- 
ion that  they  do  not  point  out  error. 

The  Judgment  of  the  court  below  is  re- 
versed, and  Judgment  is  here  rendered  for 
appellant 

Reversed  and  rendered. 

On  Motion  for  Rehearing. 

We  have  carefully  examined  appellee's  mo- 
tion for  a  rehearing,  and  a  majority  of  the 
members  of  this  court  think  that  it  should  be 
overruled,  and  it  has  been  so  ordered.  Chief 
Justice  PLEASANTS  dissents  from  the  deci- 
sion of  the  majority  and  will  at  an  early 
date  present  Ids  views  in  writing. 


[B,  7]  Appellant  requests  us  to  reform  the 
Judgment  rendered  by  this  court  in  its  favor 
by  further  rendering  Judgment  for  it  for 
the  amount  of  the  expenses  incurred  by  It 
in  raising  the  tug.  In  our  statement  of  the 
issues  made  by  the  pleadings  it  will  be  seen 
that  appellant  alleged  that  it  had  an  agree- 
Hient  with  Charles  Clarke  &  Co.  whereby  it 
was  understood  and  agreed  that  they  would 
Jointly  act  in  the  effort  to  raise  the  tug, 
for  the  benefit  of  all  concerned  and  strictly 
in  accordance  with  the  terms  of  the  policy, 
and  that  any  action  taken  by  it  to  salve  the 
tug  would  in  no  way  be  construed  as  affirm- 
ing or  denying  liability  under  the  policy,  or 
as  affecting  the  terms  of  the  policy.  It  was 
alleged,  Ih  effect,  that  In  said  work  appel- 
lant incurred  and  paid  certain  expenses,  an 
itemized  statement  of  which  was  attached  to 
the  answer  as  an  exhibit,  and  that,  as  the 
sinking  of  the  tug  was  not  caused  by  a  peril 
insured  against,  appellant  was  entitled  to 
be  reimbursed  by  appellee  for  the  expenses 
so  paid,  and  that  when  this  court  reversed 
the  Judgment  of  the  court  below  in  favor  of 
Charles  Clarke  &  Co.  and  rendered  judgment 
that  appellee  take  nothing,  this  court  should 
have,  at  the  same  time,  rendered  Judgment 
in  its  favor  for  the  expenses  so  paid  by  it  in 
salving  the  tag.  We  recognize  the  reason- 
ableness of  this  request;  and,  if  the  matter 
had  been  presented  to  us  in  sudi  a  way  as 
to  authorize  it,  this  court  would  have  ren- 
dered such  a  Judgment  in  appellant's  favor 
when  it  decided  the  case. 

The  verdict  of  the  Jury  Is  as  follows:  "We, 
the  Jury,  find  for  the  plaintiff  in  the  sum  of 
$3,090.34,  with  interest  thereon  at  the  rate 
of  6  per  cent  per  annum  from  May  1, 1910,  and 
we  find  against  the  defendant"  The  Judg- 
ment was  entered  in  conformity  to  the  ver- 
dict We  take  the  following  from  the  con- 
cluding portion  of  the  decree:  "And  it  is  fur- 
ther ordered,  adjudged,  and  decreed  by  the 
court  that  the  said  defendant,  the  Mann- 
helm  Insurance  Company,  of  Mannheim,  Ger- 
many, a  foreign  corporation,  take  nothing 
by  reason  of  Its  cross-action  or  counterclaim 
against  the  plaintiff,  Charles  Clarke,  doing 
business  under  the  name  of  Charles  Clarke 
&  Co.,  and  that  he  go  hence  without  day." 
In  none  of  appellant's  assignments  of  error 
is  tills  part  of  the  Judgment  attacked,  and 
nowhere  in  appellant's  brief  is  any  relief 
asked  as  against  it 

In  its  forty-fifth  requested  charge,  the  re- 
fusal to  give  which  is  made  the  basis  of  ap- 
I)ellant's  second  assignment  of  error,  the  ap- 
pellant requested  the  court  to  charge  the 
Jury  as  follows:  "*  *  •  At  the  time  of 
the  sinking  of  the  tug  there  was  no  contract 
in  force  between  the  plaintiff  and  defendant 
that  covered  the  raising  of  the  tug,  provided 
she  sank  at  Morgan  City  in  the  Atchafalaya 
river.  I  instruct  you  to  find  a  verdict 
against  the  plaintiff  for  any  amount  sued  for 
by  him,  and  I  further  instruct  you  to  find  a 
verdict  against  the  plaintiff  in  favor  of  de- 


Digitized  by  V^OOQ  IC 


Tex.) 


MANNHEIM  INS.  <30.  v.  CHARLES  CLARKE  A  00. 


299 


fendant  for  any  sum  or  sums  you  And  were 
incnrred  and  paid  by  defendant,  and  that 
were  necessary  and  reasonable  In  connection 
witb  the  raising  and  salving  of  the  tug." 
This  assignment  is  submitted  in  appellant's 
brief  In  connection  with  its  first  assignment 
of  error,  which  complains  of  the  refusal  of 
the  court  to  give  to  the  jury  its  sixteenth 
special  charge,  to  the  effect  that  when  the 
tug  sanlc  in  the  river,  she  was  not  within  the 
waters  to  the  use  of  which  she  was  limited 
by  the  policy  of  insurance,  and  that  there- 
fore their  verdict  must  be  for  the  defendant. 
The  substance  of  the  proposition  following 
these  assignments  Is  set  out  in  the  main 
opinion,  and  It  will  be  seen  that  the  entire 
contention  Is  there  made  that  appellant  was 
not  liable  to  appellee  for  the  sole  reason 
that  the  tug  at  the  time  she  sank  was  not 
in  the  waters  to  the  use  of  which  she  was 
liDolted  by  the  terms  of  the  policy.  The 
statement  following  the  proposition  relates 
entirely  to  the  Issue  raised  by  the  proposi- 
tion, and  nowhere  in  appellant's  brief  is 
there  any  statement  or  reference  to  the  evi- 
dence showing  that  appellant  had  incurred 
any  expenses  in  salving  the  tug ;  and,  in  so 
far  as  this  court  knows  from  the  brief  of 
appellant,  no  such  exi)ense8  were  Incurred  by 
it  The  only  other  assignment  of  error  pre- 
sented by  appellant  in  its  brief  from  which 
it  may  be  contended  that  the  issue  was  even 
remotely  raised  is  the  twenty-fifth,  which 
complains  of  the  refusal  of  the  court  to  give 
its  first  special  charge,  which  is  as  follows: 
"You  are  instructed  that  the  sinking  of  the 
tag  Seminole  was  not  caused  by  any  of  the 
Iierils  against  which  she  was  insured  by  the 
terms  of  the  policy  in  this  case,  and  your 
verdict  will  therefore  be  against  the  plaintiff 
and  for  the  defendant*'  This  assignment 
was  submitted  in  connection  with  the  twen- 
ty-rixth  and  twenty-seventh.  The  substance 
of  the  proposition  following  these  assign- 
ments is  given  In  our  main  opinion,  from 
which  It  win  be  seen  that  the  only  ground 
tor  reversal  urged  under  the  assignments 
was  that  the  sinking  of  the  tug  was  not  caus- 
ed by  any  adventure  or  peril  against  which 
she  was  insured  by  the  terms  of  the  policy ; 
and  the  statement  following  relates  only  to 
the  cause  of  the  sinking,  and  does  not  re- 
motely refer  to  the  expenses  incurred  by  ap- 
pellant in  the  raising  of  the  tug. 

[I,  I]  If  appellant  desired  to  challenge  on 
a{>peal  the  verdict  and  Judgment  rendered 
against  it  on  its  cross-action  in  the  court  be- 
low, it  should  have  done  so  by  either  an  as- 
signment of  error  expressly  raising  the  point 
or  by  a  proposition  under  an  assignment  in 
wliich    the   point    is   sufficiently   made.     In 
either   event   there   should    have   been   sub- 
Joined  a  brief  statement,  in  substance,  of  so 
much  of  the  evidence  contained  in  the  record 
as  would  be  sufficient  to  support  and  ex-  j 
plain  the  proposition,  vrtth  reference  to  the  ' 
pages  of  the  record.    An  assignment  or  prop- 1 
ositlon  not  followed  by  such  a  statement  will : 


not  be,  and  in  Justice  to  opposing  parties 
ought  not  to  be,  regarded.  Rules  20,  SO,  and 
31  (142  S.  W.  xil,  xlil) ;  Railway  v.  Wells,  146 
S.  W.  645 ;  Lam  v.  Railway,  142  S.  W.  979 ; 
Gamer  v.  Gamage,  147  S.  W.  722. 

We  are  of  the  opinion  that  appellant's  mo- 
tion for  a  rehearing  and  to  reform  the  Judg- 
ment rendered  by  this  court  should  be  de- 
nied, and  it  has  been  so  ordered. 

PLEASANTS,  C.  J.  (disseiitljig).  I  cannot 
agree  with  my  Associates  In  the  conclusion 
that  the  loss  sustained  by  the  appellee,  for 
recovery  of  which  this  suit  was  brought,  was 
not  covered  by  the  insurance  policy  sued  on 
and  therefore  appellee  is  not  entitled  to  re- 
cover such  loss. 

The  question  Is  whether  the  sinking  of 
appellee's  boat  in  the  circumstances  alleged 
in  the  petition  and  shown  by  the  evidence 
was  a  "peril  of  the  sea,"  as  that  term  was 
used  and  understood  by  the  parties  in  the 
policy  of  insurance. 

The  opinion  of  the  majority  quotes  a  num- 
ber of  definitions  of  the  term  "perils  of  the 
sea,"  and  assuming  that  these  definitions  are 
full,  accurate,  and  exclusive,  holds  that  the 
sinking  of  the  appellee's  boat  was  not  due 
to  a  peril  of  the  sea  because  it  was  proxi- 
mately caused  by  the  negligence  of  the 
watchman  in  leaving  its  sea  valve  open. 

The  evidence  is  sufficient  to  sustain  the 
finding  of  the  Jury  that  the  sudden  lurching 
of  the  boat,  by  which  the  water  was  caused 
to  rush  over  Its  side  and  into  the  engine  and 
firerooms  in  such  quantities  as  to  cause  it  to 
sink,  was  due  to  its  sudden  «lipping  from 
its  contact  with  the  Alarm,  the  boat  by  which 
it  was  moored,  as  alleged  in  the  petition. 
The  opinion  of  the  majority  does  not  ques- 
tion the  sufficiency  of  the  evidence  to  sustain 
tills  finding  further  than  is  involved  in  the 
holding  that  the  negligence  of  the  watchman 
in  leaving  open  the  sea  valve  was  the  prox- 
imate cause  of  the  accident.  I  do  not  think 
the  question  of  whether  the  negligence  of 
the  watchman  was  a  proximate  cause  or  the 
proximate  cause  of  the  sinking  of  the  boat 
is  material  in  determining  whether  or  not 
such  sinking  was  a  peril  of  the  sea.  No 
rule  is  better  settled  by  the  decisions  of  the 
highest  courts  of  England  and  America  than 
that  the  insurer  is  not  released  from  liability 
for  loss  due  to  a  peril  of  the  sea  by  reason 
of  the  fact  that  such  peril  was  occasioned  or 
proximately  caused  by  the  negligence  of  the 
master  or  crew  unless  the  policy  of  insur- 
ance expressly  excepts  a  loss  so  caused. 

In  Phoenix  Ins.  Co.  v.  E.  &  W.  T.  Trans. 
Co.,  117  U.  S.  312,  6  Sup.  Ct  1176,  29  L.  Ed. 
873,  the  Ruiireme  Court  of  the  United  States 
say:  "It  is  conclusively  settled,  in  this  coun- 
try and  in  England,  that  a  policy  of  insur- 
ance, taken  out  by  the  owner  of  a  ship  or 
goods,  covers  a  loss  by  perils  of  the  sea  or 
other  perils  insured  agninst,  although  occa- 
sioned by  the  negligence  of  the  master  or 
ci-ew." 
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The  former  rule,  and  tbe  reasons  which  In- 
duced the  courts  to  adopt  the  one  now  uni- 
formly followed,  Is  thus  stated  by  the  Su- 
preme Court  of  Massachusetts  in  the  case  of 
William  Nelson  et  aL  y.  Suffolk  Ins.  Co., 
8  Gush.  (Mass.)  477,  54  Am.  Dec.  770:  "It 
seems  to  have  been  formerly  held,  that  un- 
derwriters were  not  responsible  for  losses 
which  hapi>eued  in  consequence  of  the  neg- 
ligence of  the  master  or  crew  in  the  naviga- 
tion of  the  ship.  This  doctrine  would  go 
far  to  deprive  the  Insured  of  the  benefit  and 
protection  of  this  policy,  without  any  fault 
of  his  own,  and  would  greatly  lessen,  if  it 
did  liot  destroy,  the  usefulness  of  Insurance. 
Some  fault  or  negligence  on  the  part  of  the 
master  or  mariners  enters  into  almost  every 
case  of  a  loss  or  damage  of  a  vessel  at  sea. 
The  danger  from  such  fault  or  negligence  is 
one  of  the  dangers  which  the  insured  lias 
most  reason  to  apprehend,  and  against  which 
he  most  needs  and  may  reasonably  expect 
protection.  *  *  *  The  great  principle, 
now  well  established,  is  that  if  the  vessel, 
the  master,  officers,  crew,  and  equipments 
are  competent  and  sufficient  at  the  commence- 
ment of  the  vQyage,  the  assured  has  done  all 
that  he  contracted  to  do;  he  did  not  guar- 
anty fhe  faithfulness  and  vigilance  of  the 
master  and  crew,  and  he  is  not  responsible 
for  their  negligence,  but  for  tbe  conduct  of 
the  master  and  mariners,  in  the  practical 
navigation  and  management  of  tbe  vessel, 
after  the  commencement  of  the  voyage,  the 
insurers  are  responsible,  provided  the  actual 
loss  arise  from  one  of  the  perils  Insured 
against,  though  such  peril  may  have  occur- 
red in  consequence  of  the  negligence  or  care- 
lessness of  tbe  master  and  crew." 

Any  number  of  decisions  could  be  dted  in 
support  of  this  rule. 

While  T  have  found  no  case  In  which  the 
accidental  sinking  of  a  boat  in  circumstances 
exactly  similar  to  those  which  attended  the 
sinking  of  the  Seminole  was  held  to  be  a  per- 
il of  the  sea,  it  is  well  settled  that  it  is  not 
necessary  that  the  extraordinary  action  of 
the  water  which  caused  the  loss  should  be 
due  to  natural  causes  in  order  to  make  such 
loss  a  rierll  of  the  sea. 

In  Crescent  Ins.  Co.  T.  Vlcksburg,  etc.. 
Packet  Co.,  69  Miss.  208,  13  South.  254,  30 
Am.  St.  Rep.  537,  Chief  Justice  Campbell  for 
the  court  says:  "Tbe  injury  to  the  cotton 
by  water  of  the  river,  into  which  it  was 
thrown  by  a  mishap  to  the  boat,  was  a  peril 
of  the  river  within  the  terms  of  the  policy ; 
and,  if  it  be  true  that  the  careening  of  the 
boat  resulted  from  negligence  in  unloading, 
the  insurer  is  liable.  Redman  v.  Wilson,  14 
Mees.  &  W.  476.  The  immediate  cause  of 
injury  to  the  cotton  was  water  of  the  river. 
That  it  got  into  the  river  because  of  some 
carelessness  or  unskillfulness  of  those  en- 
gaged in  unloading  does  not  relieve  the  in- 
surer from  liability.  To  relieve  from  lia- 
bility because  of  acts  of  the  master  or 
crew,  there  must  be  want  of  good  faith  and 


honesty  of  purpose.  1  PhiL  Ins.  f  1049- 
May,  Ins.  |  408;  Fland.  Ins.  477;  14  Am.  i- 
Eng.  Ency.  of  Law,  p.  383,  note  2 ;  and  nu- 
merous cases.  On  this  subject  there  is  no 
difference  between  marine'  and  other  insur- 
ance. Whatever  diversity  of  view  on  this 
question  once  existed,  it  Is  now  firmly  set- 
tled in  England  and  America,  as  stated 
above.  'Where  a  peril  of  the  sea  is  the  prox- 
imate cause  of  a  loss,  the  negligence  which 
caused  that  peril  is  not  inquired  into.'  In- 
surance Co.  v.  Sherwood,  14  How.  361  [14 
L.  Ed.  452]."  In  above  case  the  careening 
of  the  boat,  which  threw  the  cotton  into  the 
river,  resulted  from  negligence  in  unloading. 

In  Davidson  v.  Burnand  (an  Elngllsh  case) 
li.  R.  4,  C.  P.  117  dted  in  Phoenix  Ins.  Co. 
V.  Bi  &  W.  Trans.  Co.,  117  U.  S.  312,  6  Siqi. 
Ct  1176,  29  L.  Ed.  879;  1  Sans.  Dig.  Ins. 
1023,  26  Cyc.  652,  the  facts  were  that  whUe 
the  ship  was  loading,  the  increased  weight  of 
cargo  carried  the  discharge  pipe  below  the 
surface  of  the  water,  which  passed  down 
the  pipe  under  the  valve  through  the  cocks, 
negligently  left  open,  and  flowed  into  the 
hold,  injuring  the  plaintiff's  goods.  This  was 
held  a  loss  by  a  peril  of  the  sea. 

In  Pa.  Ry.  v.  Manheim  Ins.  Co.  (O.  O.)  66 
Fed.  301,  the  loss  was  caused  by  the  carera- 
Ing  of  the  lighter  on  which  the  goods  were 
placed  after  delivery  by  a  railroad  company 
to  be  loaded  on  a  ship,  such  careening  be- 
ing caused  by  the  settling  of  the  lighter  up- 
on a  dangerous  log.  Held,  that  tbe  loss  was 
a  sea  peril  and  was  covered  by  the  policy, 
and  it  was  Immaterial  between  the  parties 
whether  the  original  grounding  and  settling 
on  the  log  was  or  was  not  by  reason  of  some 
one's  negligence. 

Tbe  entrance  of  sea  water  into  water-tight 
compartments  through  an  open  deadlight,  or 
through  leaks  caused  by  rats,  has  been  held 
to  be  perils  of  th6  sea.  26  Cyc.  1024 ;  Star- 
buck  V.  Phcenix  Ins.  Co.,  19  App.  Div.  139,  45 
N.  Y.  Supp.  995. 

Seaman  v.  Ins.  Co.  (0.  0.)  21  Fed.  778,  was 
a  case  in  which  the  Insured  vessel,  while 
making  the  trip  specified  in  the  policy,  ac- 
cidentally struck  the  river  bank  in  attempt- 
ing to  make  a  landing,  and  was  so  injured 
that  she  sank  and  became  a  total  loss.  Mr. 
Justice  Brewer  held  that  the  Injury  "must 
be  one  of  the  perils  of  navigation." 

In  3  Cooley's  Ins.  2883,  are  dted  many 
cases  where  a  grounding  of  a  vessel  In  a  har- 
bor was  deemed  a  peril  of  the  sea,  also  inju- 
ry occasioned  by  a  leakage,  the  leak  being 
caused  by  rats. 

In  Hutchins  v.  Ford,  82  Me.  370.  18  AU. 
834,  it  Is  said:  "The  law  is  now  well  set- 
tled that  disaster,  caused  by  a  peril  insured 
against,  as  stranding  or  collision,  resulting 
from  negligence  of  the  master  or  mariners, 
is  covered  by  a  policy  of  marine  insurance." 
Many  cases  are  there  cited. 

1  Abbott's  Merchants  Ships  (an  Snglish 
work)  615,  616,  reviews  the  English  cases 
holding  that  a  peril  of  the  sea  Is  not  con- 
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fined  to  cases  of  extraordinary  violence  of 
winds  or  waves.  He  quotes  Lord  Herschell: 
"Now  I  qnlte  agree  tbat  in  the  case  of  a  ma- 
rine policy  the  causa  proxlma  alone  Is  con- 
sidered. If  that  whldi  immediately  caused 
the  loss  was  a  peril  of  the  sea,  it  matters 
not  how  it  was  induced,  even  if  it  were  by 
the  negligence  of  those  navigating  the  ves- 
sel. It  is  equally  clear  that  in  the  case  of 
a  bill  of  lading  you  may  sometimes  look  be- 
hind the  immediate  cause,  and  the  shipown- 
er is  not  protected  by  the  exception  of  perils 
ot  the  sea  in  every  case  in  which  he  would 
be  entitled  to  recover  on  his  policy,  on  the 
ground  that  there  has  been  a  loss  by  such 
perils."  On  the  same  page  Lord  Herschell 
quotes  from  Justice  WiUes :  "It  is  only  neces- 
sary to  see  whether  the  loss  comes  within 
the  terms  of  the  contract,  and  is  caused  by 
perils  of,  the  sea;  the  fact  that  the  loss  is 
partly  caused  by  things  not  distinctly  per- 
ils of  the  sea  does  not  prevent  it  coming  with- 
in the  contract  In  the  case  of  a  bill  of  lad- 
ing it  is  different,  because  there  the  contract 
Is  to  carry  with  reasonable  care,  unless  pre- 
vented by  the  excepted  perils." 

In  1  Abbott's  Merchants  Ships,  617,  the 
case  of  Hamilton  v.  Pandorf,  12  App.  Cas. 
518,  decided  by  the  House  of  Lords,  Is  refer- 
red to.  It  was  an  action  for  damage  to  car- 
go by  sea  water,  which  had  been  let  into  a 
ship  by  rats  gnawing  a  bole  through  a  lead 
pipe.  The  bill  of  lading  excepted  dangers 
and  accidents  of  the  sea.  Lord  Halsbury,  L. 
C.  said:  "One  of  the  dangers  which  both 
parties  to  the  contract  would  have  In  their 
minds  would,  I  think,  be  the  possibility  of 
the  water  getting  into  the  vessel  from  the  sea 
ni>on  which  the  vessel  was  to  sail  in  accom- 
plishing her  voyage.  It  would  not  necessari- 
ly be  by  a  storm — the  parties  have  not  so 
limited  the  language  of  the  contract— it  might 
be  by  striking  on  a  rock,  or  by  excessive 
heat,  BO  as  to  open  some  of  the  upper  tim- 
bers; these,  and  many  more,  contingencies 
that  might  be  suggested  would  let  the  sea 
In,  but  what  the  parties,  I  think,  contemplat- 
ed was  that  any  accident  (not  wear  and  tear, 
or  natural  decay)  should  do  damage  by  let- 
ting the  sea  into  the  vessel,  that  that  should 
be  one  of  the  things  contemplated  by  the 
contract" 

In  Potter  v.  Ins.  Co.,  19  Fed.  Cas.  1186, 
2  Snmn.  197  (No.  11,339)  Justice  Story  held 
that  a  ship,  which  was  sound  and  lying  at 
a  wharf,  grounded  and  began  to  leak,  as  the 
surveyors  reported,  by  lying  badly  on  the 
ground.  This  was  held  within  the  perils  of 
the  sea,  for  which  the  underwriters  were  lia- 
ble.    19  A.  ft  Eng.  1937,  1939. 

I  do  not  think  these  cases  can  be  distin- 
guished on  principle  from  the  instant  case. 

If  we  get  from  the  shadow  of  a  precedent, 
whidi  consists  only  in  the  formal  repetition 
of  a  technical  definition  of  the  term  "perils 
of  the  sea,"  that  In  the  very  cases  in  which 
the  courts  have  seemingly  recognized  its  ac- 


curacy has  been  "more  honored  in  its  breach 
tlian  in  its  observance,"  and  view  the  ques- 
tion in  the  light  of  reason,  fairness,  and  jus- 
tice, I  think  the  injury  to  the  Seminole 
should  be  held  to  have  been  caused  by  a  per- 
il of  the  sea.  It  cannot  be  denied  that  the 
sinking  of  a  boat  by  the  accidental  inrush  or 
overfiow  of  the  waters  or  waves  of  the  sea  is 
a  peril  of  the  sea  If  those  words  are  given 
their  natural  and  ordinary  meaning.  It  is 
certainly  a  danger  pecuUar  to  the  sea,  a 
casualty  that  could  not  happen  on  land,  and 
a  danger  or  peril  ever  present  in  the  navi- 
gation of  water. 

When  the  plaintiff  in  this  case  obtained 
and  paid  for  a  policy  insuring  it  against  loss 
by  "perils  of  the  sea,"  it  is  reasonable  to 
assume  tlwt  it  understood  such  terms  in  their 
broadest  sense  as'  covering  any  loss  peculiarly 
incident  to' the  navigation  of  water,  whether 
proximately  caused  by  the  negligence  of  the 
crew  or  not  and  It  Is  fair  to  presume  that 
the  defendant  Intended  that  the  plaintiff 
should  so  understand  and  interpret  the  pol- 
icy. If  tliis  is  true,  upon  what  i^lnctple  of 
reason  or  justice  can  defendant  be  relieved 
of  its  obligation  of  indemnity  on  the  ground 
that  the  loss  was  proximately  caused  by  the 
negllgoice  of  the  watchman  in  leaving  open 
the  sea  valve? 

My  conclusion  is  tliat  the  motion  for  re- 
hearing should  be  granted,  and  the  judgment 
of  the  court  below  afilrmed. 


WOOD  V.  WARREN  et  aL 

(Court  of  Civil  Appeals  of  Texas.     Ft  Worth. 
May  3,  1913.) 

1.  Pbocess  (f  153*)— Ebbob  in  citation. 

Error,  in  that  copy  of  the  citation  served 
on  defendant  did  not  contain  the  true  date  of 
the  filing  of  plaintiffs  orieinal  petition,  was 
cared,  where  the  copy  delivered  to  defendant 
was  accompanied  by  a  certified  copy  of  plain- 
tiGTs  original  petition  and  another  defendant's 
cross-bill  against  defendant,  which  copies  show- 
ed the  true  date  of  their  filing. 

[Ed.  Note. — For  other  cases,  see  Process, 
Cent  Dig.  §§  207,  208;   Dee.  Dig.  f  153.*] 

2.  Jdooment     (I    253*)   —   Confobkitt    to 
Pleading. 

Where,  in  an  action  to  try  title,  defend- 
ant's cross-bill  did  not  claim  an  item  for  de- 
linquent taxes  against  the  cross-defendant  de- 
fendant's grantor,  defendant  was  not  entitled  to 
recover  for  such  item. 

[Ed.  Note. — For  other  cases,  see  Judgment. 
Cent  Dig.  i|  443,  444 ;    Dec.  Dig.  {  253.*] 

Error  to  District  Court,  Haskell  County; 
James  B.  Thomas,  Judge. 

Action  by  E.  Moseley  against  R.  W.  War- 
ren and  others  in  which  Warren  vouched  in 
John  A.  Wood.  There  was  a  judgment  for 
plaintiff  against  defendant,  and  judgment 
over  in  favor  of  liim  against  Woodt  and 
Wood  brings  error.    Reformed  and  afilrmed. 
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Scott  &  Key,  of  Haskell,  A.  C.  Foster,  of 
Rule,  and  W.  H.  Murchison,  of  Haskell,  for 
plaintiff  in  error.  H.  G.  McConnell  and  Jas. 
P.  Klunard,  both  of  Haskell,  and  Tbeo. 
Mack,  of  Ft  Wortli,  for  defendants  In  error. 

SPEBR,  J.  B.  Moseley  filed  snit  in  tbe 
district  court  of  Haskell  county  complaining 
of  Mayes,  Leslie,  Helton,  Beasly,  Grlsbam, 
Stanfield,  Walker,  Allen,  and  R.  W.  War- 
ren; the  action  being  as  to  all  of  tbe  de- 
fendants, except  Warren,  one  of  trespass  to 
try  title  and  essentially  a  boundary  suit, 
and  as  to  Warren  one  to  recover  upon  his 
warranty  as  a  vendor  of  the  land  in  the 
event  the  other  defendants  had  judgment 
against  plaintiff.  Warren  vouched  in  his 
grantor,  John  A.  Wood',  seeking  Judgment 
against  him  in  tbe  event  plaintiff  recovered 
upon  his  (Warren's)  warranty.  On  the  trial 
judgment  was  entered  for  the  plaintiff 
against  tbe  defendant  Warren  for  the  sum 
of  $304  for  34  acres  of  land  lost  in  the  action 
and  the  sum  of  $24.73  and  interest  for  de- 
linquent taxes  paid  upon  the  land.  There 
was  also  a  similar  Judgment  by  default  in 
favor  of  Warren  against  Wood,  who  alone 
prosecutes  this  writ  of  error. 

[1]  The  principal  contention  on  this  appeal 
is  that  the  citation  issued  to  plaintiff  in  er- 
ror was  Insufficient  in  law  to  support  a  de- 
fault judgment,  inasmuch  as  it  did  not  con- 
tain the  date  of  the  filing  of  plaintiff's  orig- 
inal petiliou.  The  precise  error  apiiears  to 
be  that  the  citation  recited  that  plaintiff's 
original  petition  was  filed  October  'Zt,  WVZ, 
and  since  Wood  was  served  with  tbe  writ  on 
-Vpril  17,  1912,  the  date  given  was  an  im- 
possible one,  and  therefore  tantamount  to  no 
date  at  all.  The  original  citation  contained 
in  the  transcript,  however,  shows  the  date 
of  the  filing  of  plaintiff's  original  petition 
correctly,  which  was  October  27,  1911.  If, 
however,  the  point  sought  to  be  raised  by 
plaintiff  in  error  is  that  the  copy  served 
upon  him  contained  the  error  above  noted, 
and  if  in  any  event  such  an  error  may  be 
reached  by  a  writ  of  error  without  in  any 
manner  raising  the  question  of  fact  of  vari- 
ance between  the  copy  and  the  original  writ 
in  the  trial  court,  nevertheless  we  overrule 
the  assignment  for  this:  Plaintiff  in  error  re- 
sided and  was  served  in  Hill  county.  The 
copy  of  the  writ  of  citation  delivered  to  him 
was  accompanied  with  "certified  copy  of 
plaintiff's  original  petition  and  defendant 
R,  W.  Warren's  original  answer  and  cross- 
bill against  defendant  J.  A.  Wood,"  which 
certified  copies  disclosed  the  true  date  of 
their  filing.  This  supplied  the  omission  in 
(he  citation  and  was  suUicient  to  support  the 
default  judgment 

[2]  The  judgment  in  favor  of  R.  W.  War- 
ren against  plaintiff  in  error  for  $24.73  for 
delinquent  taxes  must  be  reversed,  however. 


since  Warren's  plea  over  against  plaintur 
in  error  in  no  manner  sought  to  recover  sucb 
item.  The  judgment  of  tbe  district  conrt  ts 
therefore  reformed  so  as  to  eliminate  tbe 
recovery  of  $24.73  and  interest  thereon,  and. 
as  thus  reformed  the  same  will  l>e  afiirmed. 
Reformed  and  affirmed  at  defendant  In  er- 
ror's costs. 


RICHARDS  V.  E.  V.  &  J.  F.  O'XEAL. 

(Court  of  Civil  Appeals  of  Texas.     Ft  Worth. 

AprU  6,  1913.) 

1.  Jddicial  Saues  (§  19*)  —  Liabilitt  of 
Bidders. 

Where  on  a  sale  in  a  suit  to  foreclose  a. 
vendor's  lien  the  property  was  struck  off  to  the 
holders  of  the  lien  on  a  bid  by  their  brother  as- 
suming to  act  in  their  behalf,  they  were  not 
bound  by  the  purchase  unless  the  brother  was 
authorized  to  bid  and  purchase  for  them. 

[Kd.  Note. — For  other  cases,  see  Judicial 
Sales,  Cent  Dig.  {{  41-43,  45,  46;  Dec  Dig. 
§  19.»] 

2.  Appeal  and  Erbob  (i   1011*)— Review — 

Qt'ESTioNS  OF  Fact. 

Where  the  holders  of  a  vendor's  lien  and 
their  brother  both  testified  that  the  brother  had 
no  authority  to  bid  for  the  holders  of  the  lien 
at  a  sale  of  the  property  under  foreclosure,  the 
trial  court's  finding  that  he  acted  without  au- 
thority was  not  erroneous,  although  there  were 
circumstances  tending  to  show  such  authority. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error^  Cent  Dig.  {{  3983-3989;    Dec  Dig.   S 

Error  to  District  (Jourt,  Palo  Pinto  Coun- 
ty; W.  J.  Oxford,  Judge. 

Action  by  Frank  Richards  against  E.  V. 
&  J.  P.  O'Neal.  Judgment  for  defendants, 
and  plaintiff  brings  error.    Affirmed. 

McKinzle  &  Klnchen,  of  Ft  Worth,  for 
plaintiff  In  error.  Penlx  &  Eberhart  of  Min- 
eral Wells,  for  defendants  In  error. 

CONNER,  C.  J.  In  September,  1909,  de- 
fendants in  error  E  V.  &  J.  F.  O'Neal  re- 
covered a  Judgment  against  plaintiff  in  er- 
ror, Frank  Richards,  and  others  for  tbe  sum 
of  $1,514.80,  with  Interest  and  costs  and  fore- 
clo.sure  of  a  vendor's  lien  on  certain  lots  sit- 
uated In  the  city  of  Mineral  Wells,  Palo 
Pinto  county.  In  October  thereafter  defend- 
ants In  error  caused  an  order  of  sale  to  t>e 
Issued  which  was  levied  upon  the  property 
referred  to,  and  at  a  sale  by  virtue  of  the 
order  the  lots  were  struck  off  to  defendants 
in  error  by  the  sheriff  for  the  sum  of  $1,500. 
Defendants  in  error  were  not  present  at  tbe 
same,  and  the  bid  In  their  behalf  was  by 
W.  E.  O'Neal,  a  brother,  who  assumed  to  act 
for  defendants  in  error.  He  received  the 
sheriff's  deed,  but  defendants  in  error  im- 
mediately upon  being  informed  of  the  sale 
refused  to  receive  the  deed,  so  notifying 
plaintiff  in  error,  Ricliards,  and  returned  It 
to  the  sheriff.  Thereafter  defendants  In  er- 
ror caused  an  alias  order  of  eale  to  be  is- 
sued   and   levied    upon   the   same  property. 
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wblch  was  agalA.  sold  by  the  sheriff;  they 
becoming  the  purchasers  for  the  sum  of 
$123.40,  which  was  duly  credited  upon  the 
Judgment  Tet  later,  viz.,  on  September  24, 
1910,  by  virtue  of  the  Judgment  mentioned, 
defendants  in  error  caused  an  alias  execution 
for  the  remainder  to  be  Issued  and  levied  up- 
on the  N.  E.  %  of  section  24,  patented  in 
the  name  of  H.  T.  Henry  and  owned  by 
plaintiif  in  error,  who  instituted  this  suit 
to  enjoin  the  sale.  As  presented  by  the 
pleadings  of  plaintiff  in  error,  the  Judgment 
referred  to  had  been  entirely  paid  and  dis- 
charged by  the  sale  of  the  lots  upon  which 
the  vendor's  lien  existed  for  $1,500  and  by 
the  further  payment  of  $123.40  specified  in 
defendants  in  error's  petition  for  the  injunc- 
tion; it  being  particularly  alleged  that  in  the 
first  sale  of  said  lots  a  duly  authorized  agent 
acted  for  defendants  in  error.  This  was  par- 
ticularly denied  by  defendants  in  error,  and 
the  case  was  tried  upon  that  issue;  the  re- 
sult being  a  judgment  for  defendants  in  er- 
ror from  which  this  writ  of  error  has  been 
prosecuted. 

[1,  2]  Several  of  the  assignments  of  error 
are  Justly  subject  to  defendants  in  error's 
objection  thereto  for  want  of  compliance 
with  the  rules,  but.  they  all  In  some  form 
present  the  simple  question  of  whether  the 
evidence  supports  the  judgment  on  the  con- 
trolling issue,  and  of  this  we  have  no  doubt 
after  due  consideration.  If,  as  defendants 
in  error  alleged,  W.  E.  O'Neal  was  without 
authority  from  them  to  bid,  and  for  them 
to  purchase  at  the  sheriff's  sale,  as  he  did, 
it  necessarily  follows  that  they  were  not 
bound  by  the  purchase.  While,  as  plaintiff 
in  error  contends,  there  were  circumstances 
which  we  need  not  particularly  review  tend- 
ing to  show  the  existence  of  such  authority, 
they  are  by  no  means  conclusive.  Defend- 
ants in  error  plainly  testified  that  W.  E. 
O'Xeal  was  without  authority,  and  W.  E. 
O'Neal  himself  testified  that  he  acted  with- 
out being  authorized,  so  that  on  the  whole 
it  cannot  be  said  that  the  court  was  in  er- 
ror In  finding  as  he  did.  We  are  of  the 
opinion  that  the  evidence  supports  the  judg- 
ment, and  that  the  court  therefore  did  not 
err  as  assigned  in  overruling  plaintiff  in  er- 
ror's motion  for  a  new  trial. 

Judgment  affirmed. 


DILLARD  et  al.  v.  CHANDLER. 

(Court  of  Civil  Appeals  of  Tpxas.     Ft.  Worth. 
April  19,  1913.) 

1.  ParwcrPAi,  and  Surety  (g  116*)  — Mokt- 
OARKD  Pbopkrtt— Duty  to  Sub.iect. 

Where  mortgaged  property  is  not  commit- 
ted into  the  hands  of  the  mortRraKce,  mere  in- 
dulgence or  even  neslisrence  In  delayiUK  fore- 
closure In  lecal  proceedings,  though  it  results 
in  the  loss  of  the  security,  does  not  release  the 
sureties  on  the  debt,  though  it  is  otherwise  if 
the  mortgaged  property  is  in  the  possession  or 


under  the  control  of  the  mortgagee  or  if  he 
does  some  afiirmative  act  by  which  the  sureties 
are  placed  at  such  a  disadvantage  as  to  be  una- 
ble to  protect  themselves  under  the  doctrine  of 
subrogation. 

[Ed.  Note. — For  other  cases,  see  Principal 
and  Surety,  Cent  Dig.  H  244-268;  Dec.  Dig. 
f  115.*] 

2.  Pbincipal  and  Surbtt  (|  115*)  — Dib- 
CHABOE  OP  Surety— Removal  of  Mobtgaq- 
KD  Pbopektt. 

That  a  mortgagee  of  personal  property  con- 
sented that  the  mortgagor  might  remove  a  por- 
tion thereof  to  another  county  did  not  preju- 
dice the  sureties  or  release  them  from  liability, 
where  the  property  was  not  placed  beyond  the 
jurisdiction  of  the  court  where  the  contract  was 
enforceable.  ' 

[Ed.  Note. — For  other  cases,  see  Principal 
and  Surety,  Cent  Dig.  §§  244r-268;    Dec.  Dig. 

3.  Principal  and  Surety  (8  115*)  — Dis- 
charge OF  Surety- Mortgaged  Property 
— Removal. 

Sureties  were  not  entitled  to  a  directed 
verdict  by  reason  of  the  fact  that  tlie  creditor 
permitted  a  removal  of  a  small  portion  of  cer- 
tain property,  mortgaged  to  secure  the  debt 
to  another  county,  since  the  sureties'  right  in 
any  event  would  be  limited  to  the  value  of  the 
property  removed. 

[Ed.  Note. — For  other  cases,  see  Principal 
and  Surety,  Cent.  Dig.  §§  244-26S;  Dec  Dig. 
S  115.*] 

4.  Principal  and  Surety  (|  169*)— Liabil- 
ity OP  Surety- Application  of  Pledged 
Property. 

Where  a  debt  is  secured  by  mortgage  on 
personal  property,  the  creditor  was  not  bound 
to  enforce  the  mortgage  before  proceeding  to 
enforce  the  liability  of  sureties. 

[Ed.  Note. — For  other  cases,  see  Principal 
and  Surety,  Cent.  Dig.  §§  474-489;  Dec.  Dig. 
!  160.*] 

Appeal  from  District  Court,  Jones  County; 
Jno.  B.  Thomas,  Judge. 

Action  by  J.  EI  Chandler  against  William 
DiUard  and  others.  Judgment  for  plaintiff, 
and  defendants  appeal.    AflBrnied. 

J.  B.  McMahon,  of  Belton.  for  appellailts. 
Klrby  &  Davidson,  of  Abilene,  for  appellee. 

SPEHIJR,  J.  J.  E.  Chandler  sued  W.  T. 
Maxwell,  William  Dlllnrd,  R.  A.  Crockett, 
J.  A.  Slaton,  and  S.  S.  Arnold,  as  makers 
upon  a  promissory  note  of  the  sum  of  $1,100, 
Joining  therein  as  defendants  Harrison  Fea- 
gan,  Gid  Howlngton,  and  Ed  Howington, 
who  it  was  alleged  were  asserting  some  sort 
of  interest  in  certain  personal  property  upon 
which  W.  T.  Maxwell  had  executed  a  chat- 
tel mortgage  to  secure  the  note.  Arnold  and 
the  two  Howlngtons  made  default,  and  the 
other  defendants  answered;  the  defendants 
Dlllard,  Crockett,  and  Slaton  pleading  that 
they  were  sureties  for  defendants  Maxwell 
and  that  they  had  been  released  by  reason 
of  the  plalntlfTs  negligence  with  respect  to 
a  foreclosure  upon  the  mortgaged  property, 
and  the  defendant  Fengnn  pleading  title  to 
a  part  of  the  mortgaged  property  by  limita- 
tion. There  was  a  judgment  in  favor  of  the 
plaintiff  against  all  the  makers  of  the  note 
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and  against  all  parties  as  to  the  foreclosure 
except  the  defendant  Feagan,  who  had  Judg- 
ment for  the  property  claimed  by  him,  and 
the  defendants  Dlllard,  Crockett,  and  Slaton 
have  appealed. 

Appellants'  assignments  of  error  are  not 
in  compliance  with  rules  24  and  25  (142  S. 
W.  xll)  for  the  guidance  of  the  Courts  of 
Civil  Appeals,  and  the  writer  is  of  oplnloin 
they  should  for  that  reason  be  disregarded; 
but  the  majority  hare  seen  fit  to  consider 
them,  and,  In  view  of  the  fact  that  the  Judg- 
ment is  to  be  affirmed,  the  matter  of  differ- 
ence is  of  no  Importance  and  need  not  be 
discussed. 

It  is  first  complained  that  the  court  erred 
in  the  following  charge:  "In  this  case  you  are 
charged  to  find  for  plaintiff  against  the  de- 
fendants W.  T.  Maxwell,  William  Dlllard, 
R.  A.  Crockett,  J.  A.  Slaton,  and  S.  S.  Arnold 
for  the  sum  of  $1,668.10,  and  in  f&ror  of 
plaintiff  against  all  of  the  defendants  for  a 
foreclosure  of  his  mortgage  lien  on  the  prop- 
erty described  in  plaintiff's  original  petition, 
unless  yon  find  for  the  defendant  Feagan 
under  the  following  charge."-  The  complaint 
is  that  there  was  evidence  tending  to  show 
that  the  mortgaged  property  was  lost  to  the 
appellants  through  the  carelessness  and  neg- 
ligence of  appellee  In  refusing  to  foreclose 
his  mortgage  in  proper  time. 

[1]  We  understand  the  rule  to  be,  how- 
ever, generally  that  where  the  pledged  prop- 
erty is  not  committed  into  the  hands  of  the 
mortgagee,  but  Is  permitted  to  remain  with 
the  mortgagor,  the  mere  Indulgence  or  even 
negligence  in  the  matter  of  delaying  a  fore- 
closure through  legal  proceedings,  even 
though  it  results  in  the  loss  of  the  security, 
does  not  have  the  effect  in  law  to  release  the 
sureties  on  the  debt  First  Nat.  Bank  v. 
Powell,  149  S.  W.  1096.  The  rule  may  be, 
and  is,  different  where  the  mortgaged  prop- 
erty is  in  the  iMSsesslon  and  under  the  con- 
trol of  the  mortgagee  or  where  he  does  some 
affirmative  act  in  respect  to  which  the  sure- 
ties are  at  such  disadvantage  as  to  be  un- 
able to  protect  themselves  by  a  compliance 
with  their  contract  to  pay,  and  thus  be  sub- 


rogated to  the  mortgagee's  right,  and  tHe 
mortgaged  property  is  in  consequence  thereof 
lost  to  them.  Bennett  v.  Taylor,  43  Tex. 
Civ.  App.  30,  98  S.  W.  704,  and  authorities 
there  cited.  The  evidence  falls,  to  show  that 
any  of  the  mortgaged  proiierty  ever  came 
under  the  control  or  in  the  possession  of  appel- 
lee,  or  that  he  ever  by  any  overt  act  negligent- 
ly or  otherwise  permitted  the  mortgaged 
property  to  be  put  beyond  the  reach  of  a 
foreclosure  which  was  equally  to  be  had  by 
the  complaining  sureties  as  well  as  himself. 

[2]  If  appellee  consented  to  the  removal  of 
the  property  to  another  county  in  violation 
of  the  terms  of  the  mortgage,  the  property 
was  not  thus  placed  beyond  the  Jurisdiction 
of  the  court  where  such  contract  was  enforce- 
able and  the  sureties,  therefore,  not  shown 
to  be  prejudiced.  Such  a  breach  «f  the  mort- 
gage contract  in  law  would  be  no  more  than 
the  breach  of  nonpayment 

[3]  Moreover,  the  second  assignment,  com- 
plaining of  the  refusal  of  a  special  instruc- 
tion directing  a  verdict  for  these  appellants 
in  the  event  of  a  finding  that  appellee  au- 
thorized Maxwell  to  remove  the  mortgaged 
property  from  Jones  county  to  Grayson  coun- 
ty without  the  knowledge  or  consent  of  ap- 
pellants, was  properly  refused  for  the  fur- 
ther reason  th&t  at  most  only  a  small  portion 
of  the  mortgaged  property  could  have  been 
affected  by  this  charge,  and  appellants'  right, 
therefore,  at  the  utmost,  would  have  been  for 
relief  only  to  the  extent  of  the  value  of  such 
property  so  removed,  which  value  is  nowhere 
disclosed  in  the  evidence.  The  charge,  there- 
fore, directing  a  verdict  in  appellants'  favor 
as  to  all  liability,  was  properly  refused. 

[4]  Finally  and  as  affecting  every  conten- 
tion made  on  this  appeal,  we  are  of  the  opin- 
ion appellee  was  under  no  legal  necessity  for 
foreclosing  bis  chattel  mortgage  at  all,  but 
would  be  entitled  to  proceed  in  the  first 
place  against  appellants  as  sureties  without 
such  foreclosure,  providing  always  he  had 
done  no  affirmative  act  to  deprive  them  of 
any  security  as  already  explained. 

There  is  no  error  in  the  Judgment,  and  it  is 
affirmed. 
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8TATB  T.  LBONABD. 

(Supreme  Court  of  Missouri.    Diviaion  No.  2. 

Ma;   20,    1913.) 

1.  CBimwAL   Law   rt  1069*)— Time  of  Pbb- 
nscTiNo  AppkaIi— Statutes. 

Rev.  St  1909,  {  Q313,  requiring  the  dis- 
miasal  of  an  appeal  not  perfected  within  12 
monthB,  onless  accnsed  shows  good  cause  for 
not  perfecting  it  within  that  time,  is  manda- 
tory, and  section  5312,  dispensing  with  as- 
signments of  error  and  requiring  the  conrt  to 
determine  the  case  on  the  record,  does  not  ap- 
ply to  an  appeal  not  perfected  within  the  time, 
except  where  accused  shows  good  cause  for 
delay. 

[Bid.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  K  2691-2699;  Dec.  Dig.  i 
1069.*] 

2.  CRiiaHAi,  Law  d  1006*)— Appeai/— Stat- 

UTORT    RiOHT. 

The  right  of  appeal  is  purely  statutory, 
and  one  availing  himself  of  the  right  must  con- 
form to  the  statute.   , 

(Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  2563;    Dec.  Dig.  {  1005.*] 

Appeal  from  St.  Louis  Circnlt  Court; 
6«orge  C.  Hitchcock,  Judge. 

Irvln  Leonard  was  convicted  of  crime,  and 
he  appeals.    Dismissed. 

Henry  M.  Walsli,  of  St  Louis,  for  appel- 
lant Jobn  T.  Barker,  Atty.  Gen.,  and  Ernest 
A.  Green,  Asst  Atty.  Oen.,  for  the  State. 

WALB^ER,  J.  This  case  Is  before  us  on  a 
motion  filed  by  the  Attorney  General  to  dis- 
miss the  appeal.  The  defendant  was  con- 
victed In  the  circuit  court  of  the  dty  of 
8t  Louis  for  setting  np  and  keeping  a  gam- 
bling device  called  a  "crap  game,"  and  his 
punishment  assessed  at  six  months'  Imprison- 
ment in  the  dty  workhouse.  An  appeal  was 
allowed  to  this  conrt  on  the  9th  day  of 
December,  1910.  Defendant  gave  bond,  and 
a  stay  was  granted.  The  bill  of  exceptions 
was,  after  several  extensions  of  time  there- 
for, filed  In  the  trial  court,  June  19,  1911. 
Nothing  further  was  done  In  the  matter  un- 
til March  6,  1918,  when  defendant  filed  a 
transcript  wltb  the  clerk  of  this  court,  thus 
perfecting  the  appeal.  The  motion  of  the 
Attorney  General  Is  filed  under  the  authority 
of  the  statute  (section  5313,  B.  S.  1909), 
which  provides  that  In  any  felony  other  than 
where  the  sentence  Is  death,  the  appeal  shall 
be  perfected  within  12  months  from  the  time 
tbe  same  was  granted,  and  upon  failure  so 
to  do,  tbe  court,  upon  motion,  shall  dismiss 
SHch  appeal,  unless  the  defendant  shall  show 
good  cause  for  not  having  sooner  perfected 
same. 

[1]  The  Attorney  General,  after  proper 
and  timely  notice  to  defendant,  filed  the  mo- 
tion to  dismiss  March  22,  1913,  and  It  was 
passed  to  be  heard  with  the  cause.  At  the 
present  April  term  (April  10,  1913)  the  cause 
was  called  for  hearing,  and  was  submitted 
on  the  motion  to  dismiss  by  the  state;  no 
brief  having  been  filed  or  other  appearance 


entered  by  the  defendant  The  statute  (sec- 
tion 5313,  supra)  Is  mandatory  In  its  terms, 
and  the  court  Is  limited  In  Its  enforcement 
only  upon  tbe  showing  of  good  cause  by  the 
defendant  for  not  having  perfected  his  ap- 
peal within  the  time  prescribed.  The  stat- 
ute (secUon  5312,  R.  S.  1909),  dispensing  with 
assignments  of  error  and  requiring  this  court 
to  proceed  upon  tbe  return  of  an  appeal  or 
writ  of  error  In  a  criminal  case  and  speedily 
hear  and  determine  same  upon  tbe  record, 
has  no  application  when  the  appeal  is  not 
perfected  within  12  months  from  tbe  time  of 
the  granting  of  same,  except,  of  course,  where 
a  defendant  shows  good  cause  for  delay  be- 
yond that  time. 

[2]  No  right  of  appeal  existed  at  common 
law;  being  purely  of  statutory  creation,  the 
Legislature  may  grant,  withdraw  or  restrict 
the  right  as  Its  discretion  prompts  in  crimi- 
nal, as  well  as  In  dvU  casea  In  order  that 
a  party  may  avail  himself  of  the  right  to  an 
appeal,  he  must  conform  to  the  requirements 
of  the  statute  creating  the  right 

This  the  defendant  has  not  done.  More 
than  two  years  had  elapsed  after  the  grant- 
ing of  his  appeal  before  he  perfected  same 
by  filing  the  transcript  with  the  clerk  of  this 
court  No  effort  has  been  made  to  account 
for  this  unusual  delay,  and  we  are  of  the 
opinion  that  the  motion  to  dismiss  the  ap- 
peal should  be  sustained,  and  It  Is  so  ordered. 

BROWN,  P.  J.,  and  FARIS,  J.,  concur. 


STATE  v.  DBLANBY. 

(Supreme  Court  of  Missouri,  Division  No.  2. 
May  20,  1913.) 

1.  CamiNAi.  Law  (|  1114*)  —  Becobd  —  Mo- 
tion FOB  New  Tbial. 

Where  tbe  motion  for  a  new  trial  Is  neither 
copied  in  the  bill  of  exceptions  nor  in  the 
record  proper,  there  is  nothing  before  the  court 
for   review  except  the  record  proper. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {|  2918,  2921;  Dec.  Dig.  | 
1114.*] 

2.  CBimNAL  Law  ({  1103*)— Tbiai/— Swbax- 
iNo  OF  JuBY— Necessity. 

Under  Rev.  St  1909,  {  5231,  requiring 
that  the  jury  in  a  criminal  trial  be  impaneled 
and  sworn,  the  abstract  of  record  proper  muat 
show  that  the  jury  was  sworn  to  try  the 
cause;  and  a  failure  to  so  show  requires  that 
the  case  be  reversed  and  remanded. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {i  2881-2884;  Dec  Dig.  i 
1103.*] 

Appeal  from  Circuit  Court,  Dunklin  Coun- 
ty;  Charles  B.  Farls,  Judge. 

McL.  Delaney  was  convicted  of  embezzle- 
ment, and  he  appeals.  Reversed  and  re- 
manded for  new  triaL 

T.  R.  R.  Ely,  of  Cape  Girardeau,  J.  L. 
Fort,  of  Dexter,  and  Virgil  McKay,  of  Ken- 
nett,  for  appellant  John  T.  Barker,  Atty. 
Gen.,  and  Ernest  A.  Green,  Asst  Atty.  Gen., 
for  the  State. 
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WILLIAMS,  G.  Defendant  was  tried  and 
convicted  in  tbe  circuit  court  of  Dunklin 
county,  upon  an  information  charging  him 
with  the  embezzlement  of  the  sum  of  $1,100, 
belonging  to  one  Baird,  which  said  sum  de- 
fendant is  alleged  to  have  received  while  act- 
ing as  the  agent  of  said  Baird.  The  punish- 
ment was  assessed  at  two  years  in  the  peni- 
tentiary, and  defendant  perfected  an  appeal. 

[1]  L  The  bill  of  exceptions  directs  the 
circuit  clerk  to  copy  the  motion  for  a  new 
trial,  but  the  motion  is  neither  copied  in  that 
part  of  the  record  designated  as  the  bill  of 
exceptions,  nor  in  that  portion  of  the  tran- 
script known  as  the  record  proper.  There 
is  therefore  nothing  before  this  court  for  re- 
view except  the  record  proper. 

[2]  II.  The  record  proper  falls  to  show  that 
the  Jury  was  sworn  to  try  the  cause.  It  is  well 
settled  that  the  abstract  of  record  proper 
must  show  that  the  jury  was  sworn  to  try 
the  cause,  and  that~a  failure  to  so  show  will 
compel  a  reversal  and  remanding  of  the  case. 
State  V.  Mitchell,  199  Mo.  105,  97  S.  W.  561, 
8  Ann.  Gas.  749;  State  v.  McKinney,  221 
Mo.  467,  120  S.  W.  608;  section  5231,  R.  S. 
1909.  A  full  discussion  of  the  foregoing 
proposition  will  be  found  in  the  above^iited 
cases,  and  therefore  further  discussion  of  the 
same  in  this  opinion  becomes  unnecessary. 

The  judgment  is  reversed,  and  the  cause  re- 
manded for  new  trial. 

ROY,  C.,  concurs. 

PER  CURIAM.  The  above  opinion  of  WII/- 
LIAMS,  O.,  is  adopted  as  the  opinion  of  the 
court  All  the  Judges  concur,  except  FARIS, 
J_  who  does  not  sit 


STATE  V.  SHORT. 

(Supreme  Court  of  Missouri,  Division  No.  2. 
May  20,  1913.) 

Ceiminal  Law  f§  1069*)  —  Appeal  —  Timb  — 

*  *PEtBFECTIN  Gi ' 

Under  Rev.  St  1909,  §  5313,  requiring  ap- 
peals in  all  felony  cases  to  be  perfected  in  12 
months,  what  constitutes  the  perfecting  of  the 
appeal  in  criminal  cases  will  be  determined 
from  civil  cases,  and  an  appeal  is  not  perfected 
until  appellant  iiles  with  the  clerk  of  the  ap- 
pellate court  a  transcript  of  tbe  record  proper 
and  a  certified  copy  of  the  bill  of  exceptions 
(unless  the  appeal  is  based  upon  some  error  in 
the  record  proper),  or  in  lieu  of  such  transcript 
a  copy  of  the  judgment  appealed  from,  as  well 
as  a  copy  of  the  order  granting  the  appeal, 
and  where  neither  of  these  things  was  done  by 
a  defendant  witliin  12  months  from  the  grant- 
ing of  the  appeal,  his  appeal  was  not  in  time. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {$  2091-2699;  Dec.  Dig.  § 
1069.*] 

Appeal  from  Circuit  Court,  Iron  County; 
El  M.  Dearing,  Judge. 

William  Short  was  convicted  of  illegal 
voting  and  he  appeals.    Appeal  dismissed. 


John  N.  Raney,  and  Adrian  Sted,  of  Iron- 
ton,  tor  appellant  John  T.  Barker,  Atty. 
Oen.,  and  Ernest  A.  Green,  Asst  Atty.  Gen. 
(S.  K.  Owen,  of  St  Joseph,  of  counsel),  for 
the  State. 

BROWN,  P.  J.  Tried  in  the  circuit  court 
of  Iron  county  for  advising  and  procuring 
the  casting  of  an  Illegal  vote,  as  prohibited 
by  section  4427,  R.  S.  1909,  defendant  was 
convicted,  and  appeals  from  a  Judgment  fix- 
ing his  punishment  by  a  fine  of  $50. 

The  Attorney  General  has  filed  in  this 
court  his  motion  to  dismiss  the  defendant's 
appeal  on  the  ground  that  it  was  not  per- 
fected within  one  year  from  the  date  It 
was  granted,  as  required  by  section  5313, 
R.  S.  1909.  The  record  before  us  shows  that 
defendant's  appeal  was  granted  on  October 
31,  1911,  and  the  bill  of  exceptions  was  filed 
and  approved  by  the  trial  court  on  January 
7,  1912,  while  tbe  transcript  was  not  filed 
with  the  clerk  of  this  court  until  January  3, 
1913,  more  than  a  year  after  the  appeal  was 
granted. 

While  section  5313,  B.  S.  1909,  requires  ap- 
peals in  aU  felony  cases,  "except  when  the 
defendant  has  been  sentenced  to  suffer 
death,"  to  be  perfected  in  12  montlis.  It  does 
not  designate  wliat  acts  are  necessary  to  per- 
fect such  appeals.  In  the  recent  case  of 
State  V.  Pleski,  154  S.  W.  747,  we  held  that 
appeals  in  criminal  cases  are  governed  by 
the  appellate  procedure  in  civil  cases,  except 
where  some  special  provision  exists  in  the 
Criminal  Code  prescribing  a  different  rule. 
This  must  necessarily  be  true  for  the  reason 
that  the  right  of  appeal  is  wholly  statutory, 
and,  there  being  no  rule  prescribed  by  the 
Criminal  Code  whereby  we  may  determine 
when  an  appeal  is  perfected,  the  General 
Assembly  must  have  intended  that  tbe  laws 
governing  appeals  In  civil  and  criminal  cases 
should  be  construed  in  pari  materia. 

An  appeal  in  a  civil  case  is  deemed  per- 
fected when  tbe  trial  court  makes  the  order 
granting  tbe  appeal,  the  docket  fee  is  paid, 
and  a  perfect  transcript  of  the  record  and 
proceedings  in  the  case  is  filed  with  tbe 
clerk  of  the  appellate  court;  or  in  lieu  of 
such  complete  transcript  a  certified  copy  of 
the  Judgment  and  the  order  granting  tbe 
appeal  is  filed  in  such  appellate  court  Sec- 
tion 2048,  R.  S.  1909.  It  follows  that  an 
appeal  in  a  criminal  case  is  not  perfected 
until  the  appellant  files  witb  the  clerk  of  the 
appellate  court  a  complete  transcript  of  tbe 
record  proper,  and  also  a  certified  copy  of 
the  bill  of  exceptions  (unless  the  appeal  is 
based  upon  some  error  In  the  record  proper) ; 
or  in  lieu  of  such  transcript  a  copy  of  the 
Judgment  appealed  from,  as  well  as  a  copy 
of  the  order  granting  the  appeal.  Neither 
of  these  things  was  done  by  the  defendant 
in  tbe  case  at  bar  within  12,  months  next 
following  the  granting  of  his  appeal;  tbei«- 
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fore,  bis  appeal  was  not  perfected  within  the 
time  expressly  limited  by  the  statute. 

Of  coarse.  If  the  failure  to  perfect  his  ap- 
peal within  the  year  granted  him  by  law  was 
the  fault  of  the  circuit  clerk  in  not  prepar- 
ing the  transcript  tn  a  timely  manner,  or  the 
fault  of  any  person  other  than  the  defend- 
ant or  his  attorneys,  such  tact  might  fur- 
nish ground  for  overruling  the  motion  to 
dismiss,  but  the  defendant  flies  no  brief  in 
this  case,  and  makes  no  showing  in  opposi- 
tion to  the  motion  of  the  Attorney  General. 

The  motion  to  dismiss  will  be  sustained 
and  the  appeal  dismissed.    It  is  so  ordered. 

WALKfiB  and  FARIS,  JJ.,  concur. 


STATE  V.  SMITH. 

(Supreme  Conrt  of  Missoari,  Diyision  No.  2. 
May  20,  1913.) 

1.  Witnesses  (§  268*)— Ckoss-Ekamination. 

A  character  witness  testifying  for  accused 
may  be  interrogated  on  crosa-ezamination  as 
to  whether  be  had  not  heard  talk  to  the  effect 
that  accused  had  previously  had  similar  trou- 
bles. 

(EM.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  f §  931-948,  959 ;  Dec.  Dig.  §  268.»] 

2.  Cbiuinai,  Law   (j  369*)— Evidence— Oth- 
KB  Offenses. 

In  a  prosecution  for  assault  with  intent  to 
rape,  evidence  by  another  girl  that  accused  bad 
made  a  similar  attempt  against  her  is  incompe- 
tent and  inadmissible,  tending  to  show  accused 
gnilty  of  more  than  one  offense. 

[E!d.  Note. — ^For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §§  822-824;  Dec.  Dig.  |  369.»] 

Appeal  from  Circuit  Court,  Douglas  Coun- 
ty ;  John  T.  Moore,  Judge. 

C.  G.  Smith  was  convicted  of  assault  with 
Intent  to  rape,  and  he  appeals.  Reversed 
and  remanded. 

Defendant  was  convicted  of  an  assault 
with  Intent  to  rape  Gladys  Penny,  a  female 
child  under  the  age  of  14  years,  and  was 
sentenced  to  two  years  In  the  penitentiary. 

The  prosecuting  witness  testified  that  she 
was  at  Cold  Springs  in  March  or  April,  1910, 
when  she  was  about  11  years  old.  She  liv- 
ed near  that  placa  She  went  there  horse- 
back for  groceries.  That  defendant  -  was 
there  and  left  a  few  minutes  before  she  did ; 
he  was  walking;  she  caught  up  with  him. 
He  began  fondling  her.  She  tried  to  get 
away,  and  they  passed  beyond  where  he 
should  have  turned  off  to  go  home.  When 
they  got  to  the  old  Nawl  place,  he  pulled  her 
off  the  horse  and  tried  to  throw  her  down. 
A  man  came  along  and  be  let  her  go.  After 
the  man  passed,  defendant  continued  bis  at- 
tempts to  induce  her  to  yield.  He  let  her  go 
upon  her  promising  to  yield  to  him  the  next 
time  they  met  He  threatened  to  kill  her 
if  she  ever  told.  She  did  not  tell  her  mother 
or  any  one  for  about  a  year. 

The  defendant  testified  in  his  own  behalf. 


denying  the  charge.  He  admitted  tbat  he 
was  always  fond  of  playing  with  children. 
The  defendant  then  put  J.  D.  Woods  on  the 
stand,  who  testified  to  defendant's  good 
moral  character.  On  cross-examination  he 
testified  tbat  be  had  heard  talk  of  several 
similar  attempts  by  defendant  against  girls 
and  women.  The  defendant  objected  to  the 
admission  of  that  evidence. 

In  rebuttal,  Kate  Asbinhurst  testified  for 
the  state  that  In  1902,  when  she  was  12 
years  old,  the  defendant  was  hauling  cane 
to  her  father's  mill,  and  that  she  was  sent 
home  with  him  in  his  wagon  for  some  butter, 
and  that  during  the  trip  to  his  house,  in  a 
hollow,  he  stopped  the  wagon  and  tried  to 
induce  her  to  submit  to  him.  She  tried  to 
leave  the  wagon.  He  continued  to  fondle 
her  in  a  lascivious  way  until  she  made  him 
quit  To  that  evidence  the  defendant  ob- 
jected on  the  ground  that  it  showed  another 
offense,  and  that  defendant's  character  could 
not  be  impeached  by  specific  acts. 

The  court  instructed  the  Jury  as  to  an  at- 
tempt to  forcibly  rape  without  requiring 
them  to  find  that  the  child  was  under  14 
years  of  age.  It  Is  admitted  In  appellant's 
brief  that  she  was  10  or  11  years  old  when 
the   alleged    offense    occurred. 

H.  H.  Ball,  of  Norwood,  and  J.  S.  Clarke  and 
A.  H.  Buchanan,  both  of  Ava,  for  appellant 
John  T.  Barker,  Atty.  Gen.,  and  W.  T. 
Rutherford,  Ass't  Atty.  Gen.,  for  the  State. 

ROT,  C.  (after  stating  the  facts  as  above). 
[1]  1.  It  was  proper  on  cross-examination  of 
the  defendant's  character  witness  to  require 
him  to  state  whether  he  had  beard  talk  to 
the  effect  that  defendant  had  been  involved 
in  similar  trouble  with  other  girls.  This 
question  was  fully  discussed  in  State  v.  Park- 
er, 172  Mo.  loc.  cit  206,  207,  72  S.  W.  650, 
and  such  evidence  was  held  proper  on  cross- 
examination,  also  in  State  v.  Mcl<aughlin, 
149  Mo.  loc.  dt  33,  50  S.  W.  315,  and  State 
V.  Beckner,  194  Mo.  loc.  dt  298,  91  S.  W. 
892,  3  L.  R.  A.  (N.  S.)  535. 

[2]  2.  The  evidence  of  Kate  Asbinhurst,  a 
witness  for  the  state,  that  the  defendant  bad 
made  a  similar  attempt  against  her  was  in- 
competent and  constitutes  reversible  error, 
as  was  held  in  State  v.  Teeter,  239  Mo.  loc. 
dt.  485,  144  S.  W.  445;  State  v.  PhllUps,  233 
Mo.  loc.  dt  305,  135  S.  W.  4;  State  v.  Lock- 
ett,  168  Mo.  481,  68  S.  W.  563.  The  defend- 
ant was  charged  with  one  crime;  he  was 
confronted  with  evidence  of  two  offenses ; 
and  the  Jury  was  instructed  as  to  an  offense 
different  from  the  one  charged. 

The  Judgment  is  reversed,  and  the  cause 
remanded. 

WILLIAMS,  C,  concurs. 

PER  CURIAM.  The  foregoing  opinion  is 
adopted  as  the  opinion  of  the  court  All 
concur. 
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STATE  T.  COX. 

(Supreme  Coart  of  Missouri,  Diyiaion  No.  2. 

May  20,  1913.) 

1.  BoBBBBT  (5  24*)— Assault  With  Iwtknt 
TO  Rob — EviDENCB— Sufficiency. 

Eridence  held  to  support  a  conviction  ot 
assault  with  intent  to  rob. 

[Ed.  Note.— For  other  cases,  tee  Bobbeiy, 
Cent  Dig.  SS  32-36 ;  Dec.  Dig.  f  24.*] 

2.  CBiuinal  Law   (|  885*)— Evidencs— Oth- 
eb  offxnse& 

Where  accused,  who  boarded  a  street  car, 
assaulted  the  conductor  with  intent  to  rob  him, 
the  whole  transaction,  showing  that  immediate- 
ly before  the  assault  accused,  seeing  a  passen- 
ger changing  money  preparatory  to  paying  fare, 
placed  his  hand  in  the  pocket  of  the  passenger, 
whereupon  the  conductor  asked  if  anybody  had 
lost  anything,  at  which  the  accused  struck  the 
conductor  and  attempted  to  wrest  his  money 
changer  from  him,  could  be  proved  on  his  trial 
for  assaulting  the  conductor  with  intent  to  rob ; 
the  whole  transaction,  including  the  commis- 
sion of  another  offense,  being  admissible  as  a 
part  of  the  res  gestae. 

[E!d.  Note.— For  other  cases,  see  Criminal 
I«w,  Cent  Dig.  i  807;  Dec.  Dig.  {  365.*] 

Appeal  from  St  Louis  Circuit  Court;  Leo 
Rassleur,  Judge. 

Thomas  Cox  was  convicted  ot  crime,  and 
be  appeals.    Affirmed. 

Under  an  Information  charging  him  with 
an  assault  with  intent  to  rob,  defendant  was 
tried  and  convicted  in  the  circuit  court  of 
the  city  of  St  Louis,  and  his  punishment 
assessed  at  two  years  in  the  penitentiary. 

The  evidence  for  the  state  tended  to  show 
that  on  October  7,  1911,  about  5:20  p.  m., 
defendant  boarded  a  street  car  near  Sixth 
street  and  Franklin  avenue  in  St  Louis. 
The  car  was  Of  the  type  known  as  the  "pay- 
as-you-enter,"  and  was  in  charge  of  Harvey 
L.  Fortner,  as  conductor,  and  be  was  standing 
at  the  time  Just  inside  the  car,  near  a  small 
opening  or  window  through  which  the  pas- 
sengers would  reach  and  drop  their  fare  in- 
to a  receptacle  therefor  inside  the  car.  The 
conductor  had  a  "money  changer,"  contain- 
ing about  $11,  fastened  in  front  on  the  ont- 
side  of  his  clothing.  This  was  a  metal  con- 
trivance containing  change  for  the  use  of 
the  conductor  in  making  change  for  the  pas- 
sengers, so  that  they  could  deposit  the  prop- 
er fare.  The  defendant  did  not  offer  to  pay 
his  fare,  but  took  a  standing  position  against 
the  back  rail  of  the  rear  platform.  On  the 
evening  in  question  the  car  was  somewhat 
crowded,  and  eight  or  ten  persons  were  stand- 
ing on  the  rear  platform.  About  the  time 
defendant  boarded  the  car  several'  other 
persons  got  on,  among  them  being  a  lady  and 
an  old  man.  As  the  lady  paid  her  fare,  she 
pointed  the  defendant  out  to  the  conductor, 
and  said  that  he,  the  defendant,  had  tried  to 
grab  her  purse.  The  next  passenger  to  pay 
his  fare  was  the  said  old  man,  and  while  the 
conductor,  as  the  latter  testifies,  was  in  the 
act  of  changing  a  $1  bill  for  the  old  man  he 
saw  defendant  put  his  hand  in  the  old  man's 


pocket  Just  after  this  the  conductof  said 
"Has  anybody  lost  anything?"  and  imme- 
diately thereafter  the  defendant,  who  bad 
moved  up  closer  to  the  position  of  the  coa- 
ductor,  stepped  towards  the  window  in  front 
of  the  conductor,  reached  through  said  win- 
dow and  stru<&  the  condnctor  a  blow  on  the 
face,  at  the  same  time  grabbing  and  trying 
to  wrest  the  money  changer  from  the  con- 
ductor. The  blow  caused  the  conductor  to 
fall  backwards,  and  when  he  got  up  his  nose 
was  bleeding.  The  money  changer  was  stlU 
fastened  to  his  clothing,  but  was  partially 
torn  loose  from  its  fastenings.  All  of  the 
above  occurred  in  a  very  short  period  of 
time,  and  whUe  the  car  traveled  less  than 
the  length  of  one  city  block.  Immediately 
after  this  occurrence  the  defendant  Jumped 
off  the  car,  whereupon  some  of  the  passen- 
gers on  the  back  platform  exclaimed,  "Qo 
back  and  get  him."  At  these  remarks,  the 
defendant,  with  his  hand  in  the  neighbor- 
hood of  his  hip  pocket,  and  in  a  threatening 
attitude,  told  the  passengers  to  "get  him"  if 
they  thought  they  could.  The  car  stopped 
after  going  a  short  distance,  and  the  con- 
ductor and  some  of  the  passengers  went  back 
towards  Sixth  street  to  locate  the  defendant, 
and  found  him  In  a  saloon  at  the  comer  of 
Sixth  and  Franklin  avenue.  A  policeman 
was  called,  and  defendant  was  placed  under 
arrest 

The  above  facts  were  testified  to  by  the 
conductor,  who  was  corroborated  by  three 
witnesses  who  were  passengers  on  the  car 
at  the  time  and  in  a  position  to  see  what 
took  place. 

The  defendant  did  not  take  the  witness 
stand,  but  a  witness  named  King  testified 
in  defendant's  behalf  that  he  was  a  passen- 
ger, and  on  the  back  platform  of  the  car  at 
the  time,  and  that  the  conductor  accused 
defendant  of  being  a  pickpocket,  whereupon 
the  defendant  said  "That  la  an  insult,"  and 
struck  the  conductor  with  his  right  band. 
The  witness  further  testified  that  be  did 
not  see  the  defendant  grab  for  the  conduc- 
tor's money  changer  at  any  time. 

Fish  &  Fish,  of  St  liouis,  for  appellant 
John  T.  Barker,  Atty.  Gen.,  and  Wm.  M 
Fitch,  Asst  Atty.  Oen.,  tor  the  State. 

WILLIAMS,  G.  (after  stating  the  facts  aa 
above).  [1]  I.  Api)ellant  first  complains  that 
the  verdict  Is  against  the  law  and  the  evi- 
dence. Upon  a  careful  review  of  the  evi- 
dence, we  find  every  element  of  the  offense 
charged  to  have  been  amply  proven.  In 
fact,  it  is  difficult  to  see  how  the  Jury  could 
have  arrived  at  any  other  verdict 

[2]  II.  Complaint  is  made  that  the  court 
erred  in  admitting  "illegar*  evidence  offered 
by  the  state.  The  only  evidence  to  which 
appellant  made  proper  objection,  and  saved 
exception,  was  the  testimony  of  the  conduc- 
tor that  he  saw  defendant  with  his  hand  in 


•For  other  cues  see  aame  topic  and  section  NUMBER  In  Dec.  Dig.  A  Am.  Dig.  Key-No.  SerlM  ft  Rep'i  Indexes 


Digitized  byLjOOQlC 


Mo.) 


STATE  T.  WALKER 


309 


the  pocket  of  an  old  man  who  was  having 
a  dollar  bill  changed,  preparatory  to  paying 
his  fare.  The  conductor  testified  that  this 
occurred  Just  before  be  (the  conductor)  asked 
U  anybody  had  missed  anything,  and  that 
Immediately  after  making  such  Inquiry  the 
defendant  struck  him,  grabbed  his  money 
changer  and  Jerked  at  It  twice  In  an  eflTort 
to  pnll  It  loose  from  Its  fastenings.  The 
correct  rule  concerning  the  admissibility  of 
evidence  of  this  character  is  stated  in  El- 
liott on  Evidence,  vol.  4,  |  3137,  as  follows: 
"If  while  the  accused  was  engaged  In  the 
commission  of  the  alleged  robbery  he  also 
committed  another  offense,  the  whole  trans- 
action is  usually  admissible  as  part  of  the 
res  gest«,  notwithstanding  the  fact  that  the 
evidence  also  shows  the  commission  of  such 
other  offense."  The  admission  of  the  tes- 
timony complained  of  did  not  constitute  er- 
ror. 

The  Instructions  given  fully  and  fairly  de- 
clared the  law  applicable  to  the  case,  and 
are  free  from  error.  The  Judgment  la  af- 
firmed. 

ROT,   C,   concurs. 

PER  CURIAM.  The  above  opinion  of 
WILLIAMS,  C,  is  adopted  as  the  opinion 
of  the  court. 


STATE  V.  WALKER. 

(Bnpreme  Cktnrt  of  Missouri.  Division  No.  2. 

May  20,  1913.) 

1.  GBiinRAL  Law  (S  1172*)— ApfeaIt-Hasm- 
ixes  Bbbob. 

Where  all  the  evidence  in  a  criminal  proae- 
cution  showed  that  the  information  filed  in 
April,  1911.  was  filed  within  less  than  a  year 
after  the  oftense,  an  instruction  allowing  the 
conviction  to  be  had  if  the  jury  found  accused 
committed  the  offense  charged  within  three 
years  from  February,  1911,  the  time  when  the 
affidavit  of  the  complaining  witness  was  filed, 
is  harmless,  though  erroneoos  under  Rev.  St. 
1909,  i  4945,  limiting  the  prosecution  for  such 
felonies  to  three  years. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  JJ  8128,  3154-3157,  3159- 
3163,  3169;  Dec.  Dig.  |  1172.*] 

2.  Crimisal  Law  (S  958*)  —  New  Trial  — 
Newlt  Dibcovebed  EvinENCK— Dilioencb. 

Where  a  new  trial  Is  sought  on  the  ground 
of  newly  discovered  evidence,  and  the  evidence 
set  forUi  was  not  such  as  to  show  that  dili- 
gence would  have  been  of  no  avail,  the  affidavit 
mast  not  on^  aver  accused's  diUgence,  but 
must  state  facts  showing  diligence  instead  of 
the  mere  conclusion. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  i|  2396-2403;  Dec.  Dig.  I 
968.*] 

3.  Crimiwai-  Law  (J  968*)  —  New  Trial  — 
Newlt  Discovered  Evidence. 

In  a  prosecution  for  statutory  rape,  where 
one  uncontradicted  witness  had  testified  to  the 
prosecutrix's  previous  unchaste  character,  new- 
ly discovered  testimony  to  the  same  effect  is  not 
ground  for  new  trial,  where  it  appeared  that 
the  witness  in  question  was  impeached  by  cross- 


affidavits,  for  such   testimony  would  probably 
not  affect  the  verdict. 

[Ed.    Note. — For    other   cases,    see   Criminal 
Law,   Cent   Dig.   U  2396-2403;    Dec.   Dig.   f 
95S.«] 
4.  Criminal    Law    (|    1156*)- Appeal— Dib- 

CBETioN  OF  Lower  Court. 
As  the  granting  of  a  new  trial  on  the 
ground  of  newly  discovered  evidence  rests  large- 
ly in  the  sound  discretion  of  the  trial  court, 
that'  tribunal's  determination  will  not  be  inter- 
fered with  in  the  absence  of  an  abuse  of  such 
discretion. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  8067-3071;  Dec.  Dig.  I 
1156.*] 

Appeal  from  Circuit  Court,  Davlesa  Coun- 
ty; Arch  B.  Davis,  Judge. 

Thomas  Walker  was  convicted  of  crime, 
and  he  appeals.     Affirmed. 

Defendant  was  tried  In  the  circuit  court  of 
Daviess  county,  upon  an  information  charg- 
ing him  with  having  carnal  knowledge  of  an 
unmarried  female  of  previous  chaste  char- 
acter, between  the  ages  of  14  and  18  years, 
was  found  guilty,  and  his  punishment  assess- 
ed at  imprisonment  in  the  penitentiary  for  a 
term  of  two  years. 

The  state's  evidence  disclosed  that  the  de- 
fendant and  the  prosecuting  witness  were  ne- 
groes, and  that  at  the  time  the  offense  was 
committed  the  prosecuting  witness  was  15 
and  the  defendant  about  32  yeiars  of  age. 
In  October,  1910,  Nettie,  the  prosectiting  wit- 
ness, was  at  the  home  of  a  neighbor,  where 
she  and  another  girl  called  Irene,  being  the 
only  persons  in  the  house,  were  playiug  on 
the  organ  and  singing.  Defendant  came  into 
the  house  and  room  where  the  girls  were, 
went  up  to  the  organ,  and  began  pulling  at 
Irene,  who  stuck  him  with  her  bat  pin,  and 
ttfld  him  "she  was  not  going  to  do  what  he 
wanted  her  to  do."  Defendant  then  turned 
his  attention  to  the  proseQutlng  witness,  took 
hold  of  her,  "pushed"  her  into  another  room 
and  up  a  flight  of  stairs,  and  over  and  onto 
a  bed,  where  he  had  sexual  intercourse  with 
her.  Just  before  the  commission  of  the  of- 
fense defendant  promised  to  pay  the  girl,  for 
her  consent  to  the  act,  the  sum  of  $6,  and  a 
few  days  thereafter  he  paid  her  the  sum 
promised. 

The  prosecntriz  testified  that  this  was  her 
first  act  of  intercourse.  Several  witnesses 
testified  that  prior  to  this  occurrence  the 
girl's  reputation  for  virtue  and  chastity  was 
good.  Three  or  four  letters  proven  to  be  In 
the  handwriting  of  defendant,  and  addressed 
to  the  girl's  parents,  were  offered  and  read 
in  evidence,  In  which  letters  defendant  sought 
to  compromise  his  difficulty  by  offering  to 
pay  from  $25  to  $50  to  the  parents,  and  to 
marry  the  girl. 

Defendant  did  not  testify  In  his  own  be- 
half, but  produced  evidence  tending  to  show 
that,  during  the  summer  prior  to  the  commis- 
sion of  the  offense,  the  prosecutrix  would  re- 
main out  in  town  as  late  as  10  or  11  o'clock 
at   night,    necessitating   her  mother's   going 
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after  ber,  brlaglng  her  bome,  and  punishing 
her. 

Alberta  Preston  testified  on  behalf  of  de- 
fendant that  some  time  In  June,  and  prior  to 
the  offense  complained  of,  she  had  a  conver- 
sation with  Nettie,  the  prosecutrix,  while 
walking  along  the  street,  during  which  con- 
Tersatlon  Nettle  pointed  out  to  witness  a 
certain  white  boy  on  the  street,  and  said  she 
had  had  sexual  intercourse  with  him. 

Defendant  filed  a  motion  for  a  new  trial, 
and  one  of  the  grounds  thereof  was  that  be 
had  discovered  new  and  material  evidence 
since  the  date  of  the  trial.  In  support  of 
this  ground  of  tbe  motion  he  filed  an  affi- 
davit to  the  effect  that  the  newly  discovered 
witness  was  one  Mabel  Maupln;  that  said 
Mabel  would,  if  sworn  as  a  witness,  testify 
that  she  was  about  15  years  of  age,  and  that 
the  prosecuting  witness,  prior  to  this  offense, 
bad  ttfld  her  of  having  sexual  intercourse 
with  a  colored  boy,  and  that  on  another  oc- 
casion she  saw  Nettle  and  a  white  boy  go  un- 
der a  porch  on  tbe  west  end  of  one  of  tbe 
store  buildings  in  Gallatin  for  the  purpose 
of  having  sexual  Intercourse,  that  at  anoth- 
er time,  and  prior  to  this  offense.  Nettle  was 
visiting  with  her  at  the  place  she  was  living, 
when  a  colored  boy  came  to  the  house,  and, 
after  some  conversation  with  tbe  two  girls, 
asked  Nettie  to  have  sexual  intercourse  with 
bim,  to  which  she  consented,  and  that  said 
colored  boy  and  Nettle  did  then  and  there 
indulge  in  sexual  intercourse,  and  that  she 
(witness)  stood  by  in  the  room  and  saw  them 
so  engaged.  The  affidavit  further  states  that 
the  foregoing  evidence  first  came  to  defend- 
ant's knowledge  since  the  trial,  and  on  Satur- 
day night,  October  28,  1911,  and  that  "be  has 
been  trying  for  a  long  time — in  fact,  ever 
since  his  arrest — ^to  learn  of  sucb  evidence, 
but  failed  to  learn  of  It  until  that  time,  when 
the  said  Mabel  told  his  (defendant's)  father, 
Alexander  Walker,  what  she  would  testify, 
and  it  was  not  owing  to  want  of  diligence 
that  such  Information  did  not  come  sooner." 
The  affidavit  of  said  Mabel  Maupin  was  also 
filed,  corroborating  the  statements  of  defend- 
ant's affidavit  as  to  the  evidence  he  claimed 
she  would  give.  The  state  thereupon  filed 
counter  affidavits  of  ten  persons  to  tbe  effect 
that  said  Mabel  Maupin  was  "an  unmarried 
female,  the  mother  of  a  child,  and  that  her 
general  reputation  for  truth  and  veracity  and 
virtue  and  chastity.  In  the  town  of  Gallatin, 
where  she  lived  during  the  summer  of  1910, 
was  bad."  Defendant  then  filed  the  affida- 
vits of  nine  persons  to  the  effect  that,  while 
Mabel  Maupin's  reputation  for  virtue  and 
chastity  was  not  good,  it  was  good  for  truth 
and  veracity,  and  that  she  was  working  at 
tbe  bome  of  one  of  the  best  white  families 
in  Gallatin. 

Defendant  on  appeal  assigns  as  error:  (1) 
The  action  of  the  court  In  giving  to  the  jury 
instruction  No.  5;  (2)  in  overruling  defend- 
ant's motion  for  new  trial  on  the  ground  of 


newly  discovered  evidence  disclosed  by  tbe 
affidavits  filed  in  support  thereof. 

3.  C.  Leopard  and  Thos.  H.  Hicklln,  both  of 
Gallatin,  for  appellant  John  T.  Barker, 
Atty.  Gen.,  and  W.  T.  Rutherford,  Asst  Atty. 
Gen.,  for  the  State. 

WIIXJAMS,  C.  (after  stating  tbe  facts 
as  above).  [1]  I.  That  portion  of  instruction 
5  of  which  appellant  complains  Is  as  follows: 
"The  court  Instructs  tbe  jury  that  if  yon 
believe  from  tbe  evidence,  beyond  a  reason- 
able doubt,  that  at  the  county  of  Daviess, 

and  state  of  Missouri,  on  or  about  the 

day  of  October,  1910,  or  at  any  time  within 
three  years  next  before  tbe  filing  of  the  af- 
fidavit of  tbe  complaining  witness  in  this 
case,  which  affidavit  was  filed  on  the  4th 
day  of  February,  1911,  the  defendant  did 
feloniously  assault  and  carnally  know  tbe 
witness.  Nettle  Butts,"  etc.,  "you  will  find 
the  defendant  guilty,"  etc.  Tbe  Information 
in  this  case  was  flle<9  April  4,  1911,  and  ap- 
pellant Insists  that  it  was  error  to  allow  the 
jury  to  convict  If  they  found  the  offense  was 
committed  within  three  years  next  before 
February  4,  1911,  the  date  of  the  filing  of 
the  affidavit  of  the  complaining  witness,  for 
tbe  reason  that  the  offense  must  occur  with- 
in three  years  next  before  tbe  filing  of  the 
information.  It  is  true  that  section  4945,  R. 
S.  1909,  concerning  felonies  of  this  character, 
does  provide  that  the  Indictment  must  be 
found  or  tbe  information  filed  within  three 
years  after  the  commission  of  the  offense. 
However,  in  the  case  at  bar  tbe  appellant 
was  not  injured  by  the  giving  of  tbe  above 
instruction,  for  the  reason  that  all  of  the 
evidence  offered  fixed  the  commission  of  the 
alleged  offense  as  In  October,  1910,  and  there 
was  no  evidence  tending  to  show  the  com- 
mission by  defendant  of  any  offense  at  a 
time  which  would  be  three  years  or  more 
before  the  date  of  the  filing  of  the  Infbr- 
matlon.  Since  the  instruction  in  the  form 
given  did  not  prejudice  defendant's  rights 
In  any  manner,  the  giving  of  same  did  not 
constitute  reversible  error. 

[2]  II.  Tbe  rule  announcing  the  require- 
ments necessary  to  be  met  by  appellant  in 
order  to  entitle  him  to  a  new  trial  on  the 
ground  of  newly  discovered  evidence  Is  well 
settled  in  this  state  (State  v.  Miller,  144  Mo. 
loc.  clt  30,  45  8.  W.  1104;  State  v.  Whit- 
sett,  232  Mo.  loc.  dt  523,  134  S.  W.  555); 
and  it  would  serve  no  useful  purpose  to  re' 
copy  same  here.  Those  requirements,  so  far 
us  applicable  here,  are  that  it  was  not  for 
want  of  due  diligence  that  appellant  did  not 
learn  of  the  new  evidence  before  the  close 
of  tbe  trial,  and  tbat  tbe  character  of  the 
evidence  is  sucb  tbat  it  would  probably  pro- 
duce a  different  result  if  a  new  trial  were 
granted.  Appellant  in  bis  motion  does  not 
state  any  facts  tending  to  show  diligence. 
He  contents  himself  with  merely  stating  that 
he  had  been  trying  to  learn  of  sucb  evidence 
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for  a  long  time,  but  fiilled  to  learn  of  It  soon- 
er, and  "tbat  it  was  not  owing  to  the  want 
of  diligence  that  such  information  did  not 
come  sooner."  It  la  tlius  seen  that  appellant 
did  not  state  the  facts  from  which  diligence 
might  appear,  so  that  the  court  could  pass 
upon  the  question  of  diligence,  but  in  a  sense 
appellant  undertook  to  usurp  the  Judicial 
function  and  to  pass  upon  the  question,  and 
did  nothing  more  in  his  application  than  to 
disclose  his  own  finding  or  conclusion  In  re- 
gard thereto.  "The  statement  of  facts  con- 
stituting the  alleged  diligence  must  be  made 
clear  and  plain."  State  t.  Cushenberry,  157 
Mo.  loc.  dt.  183,  184,  56  S.  W.  743.  The  dr- 
cumstances  surrounding  the  newly  discover- 
ed evidence  are  not  such  as  to  show  that 
diligence  would  have  been  of  no  avail,  and 
therefore  such  as  to  place  this  case  within 
the  exception  to  the  above  rule,  as  was  the 
situation  in  State  v.  Moberly,  121  Mo.  604. 
26  S.  W.  364,  cited  by  appellant  In  his  brief. 

[3]  Neither  do  we  think  it  probable  that 
the  newly  discovered  evidence  would  have 
produced  a  different  result  On  the  trial 
of  the  case,  witness  Alberta  Preston,  who 
was  unimpeached,  testified  that  the  prose- 
cuting witness  had  told  her  of  having  had 
sexual  relations  with  another  party  before 
the  time  of  this  offense  and  pointed  out 
the  boy  with  whom  she  had  such  intercourse. 
The  jury,  however,  credited  the  denial  made 
by  the  prosecuting  witness,  and  disbelieved 
the  testimony  of  the  Preston  girl.  It  Is  not 
probable  that  a  different  result  would  be 
produced  if  a  new  trial  were  granted,  and 
this  newly  discovered  witness — ^impeached 
not  only  by  ten  persons,  but  also  by  her  own 
admissions — allowed  to  testify. 

[4]  The  granting  of  a  new  trial  upon  the 
ground  of  newly  discovered  evidence  Is  a 
matter  largely  resting  in  the  sound  discre- 
tion of  the  trial  court  (Merchants'  &  Manu- 
facturers' Ins.  Co.  v.  Curran,  45  Mo.  142, 
100  Am.  Dec.  361),  and,  absent  an  abuse  of 
sound  discretion,  this  court-  will  not  inter- 
fere (Cook  V.  St  Louis  &  Keokuk  R.  R.  Co., 
56  Mo.  380;  Schmltt  v.  Mo.  Pac.  Ry.  Co., 
160  Mo.  43,  60  S.  W.  1043). 

The  Judgment  is  affirmed. 

ROY,  C,  concurs. 

PER  CURIAM.  The  above  opinion  of  WIL- 
LIAMS, C,  is  adopted  as  the  opinion  of  the 
court    All  the  Judges  concur. 


STATE  ▼.  HENSCHEL. 

(Supreme  Court  of   Missouri,  Division  No.  2. 
May  20,  1913.) 

BXTROLABT    ({    22*)— LaBCENT    (5    32*)— InFOB- 

MATXON— Ownership— CoBPOBATioN. 

An  information,  charging  the  defendant 
with  burglary  and  larceny  committed  in  a  box  car 
of  a  railroad  company,  wtiich  does  not  allege 
whether  the  company  is  a  corporation  or  a  co- 


partnership, is  fatally  defective,  in  substance 
as  not  informing  the  defendant  of  the  owner- 
ship of  the  car  entered,  or  of  the  goods  alleged 
to  have  been  stolen,  even  in  view  of  section 
5114,  Rev.  St.  1909,  providing  that  a  variance 
in  name  between  the  allegations  and  proof  is 
not  ground  for  acquittal,  unless  prejudicial  to 
the  defendant,  and  section  5115,  Rev.  St.  1909, 
providing  that  an  information  shall  not  be  held 
bad  for  certain  specified  defects  or  for  any  oth- 
er defect  which  does  not  prejudice  the  sabstan- 
tial  rights  of  the  defendant,  but  providing  that 
it  shall  not  be  construed  to  render  valid  any 
indictment  which  does  not  fully  inform  the  de- 
fendant of  the  offense  with  which  he  is  charged. 
[Ed.  Note. — For  other  cases,  see  Burglary, 
Cent  Dig.  §S  55-61,  66;  Dec.  Dig.  122;*  Lar- 
ceny, Cent  Dig.  §f  81-92,  99;  Dec  Dig.  |  32.*] 

Brown,  P.  J.,  and  Roy,  C,  dissenting. 

Appeal  from  Circuit  Court  Montgomery 
County;  Jas.  D.  Barnett,  Judge,  and  Ber- 
nard  H.   Dyer,   Special   Judge. 

Otto  Henschel  pleaded  guilty  to  an  In- 
formation charging  him  with  burglary  and 
larceny,  and  appeals  from  the  Judgment  in^- 
poslng  sentence.    Reversed  and  remanded. 

Defendant  entered  his  plea  of  guilty  to 
an  information  charging  him  with  the  bur- 
glary of  a  car  of  the  Wabash  Railroad  Com- 
pany and  the  larceny  of  certain  goods  be- 
longing to  the  company  contained  in  said 
car.  The  court  assessed  defendant's  punish- 
ment for  the  crime  of  burglary  at  two  years 
in  the  penitentiary,  and  for  the  crime  of  lar- 
ceny at  two  years  In  the  penitentiary,  and 
entered  Judgment  sentencing  defendant  to 
four  years  in  the  penitentiary.  The  informa- 
tion falls  to  allege  whether  the  railroad 
company  is  a  corporation  or  copartnership, 
and,  if  a  copartnership,  falls  to  stete  the 
names  of  the  copartners.  Defendant  per- 
fected an  appeal  to  this  court  and  assigns  as 
error  the  above-mentioned  omission. 

E.  Roseuberger  &  Son,  J.  V.  Nebel,  and 
James  F.  Ball,  all  of  Montgomery  City,  for 
appellant  Elliott  W.  Major,  Atty.  Gen., 
and  Charles  G.  Revelle,  Asst  Atty.  Gen., 
for  the  State. 

WILLIAMS,  C.  (after  stating  the  facts  as 
above).  In  the  case  of  State  v.  Jones,  168 
Mo.  398,  68  S.  W.  506,  it  was  held  that  a 
similar  omission  rendered  the  information 
bad.  In  that  case  Judge  Gantt,  speaking  for 
the  court  said:  "It  has  always  been  neces- 
sary to  allege  and  prove  the  ownership  of  the 
house  charged  to  have  t>een  burglarized  and 
the  ownership  of  chattels  alleged  to  have  been 
stolen.  2  East  P.  C.  650.  Where  ownership  is 
laid  in  a  corporation,  the  fact  of  the  incorpo- 
ration should  be  alleged,  and  this  is  not  affect- 
ed by  the  fact  that  proof  of  the  existence  of 
the  corporation  de  facto  will  sustain  the 
charge.  As  nothing  is  to  be  left  to  Intendment, 
the  defendant  Is  entitled  to  know  whether  the 
state  intends  to  show  ownership  In  a  firm 
composed  of  individuals  or  in  a  corporation. 
In  this  case  he  raised  the  objection  in  his 
motion  in  arrest,  but  it  has  often  been  ruled 
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that  he  may  take  advantage  of  the  defect  In 
the  Indictment  in  this  court  for  the  first 
time.  State  v.  Patterson,  169  Mo.  98,  69  S. 
W.  1104;  Wharton's  Crim.  Law,  §{  1828, 
1833;  2  Rnssell  on  Crimes,  p.  100;  Wallace 
V.  People,  63  111.  451 ;  1  Bishop's  Crim.  Prac. 
(3d  Ed.)  I  682;  State  r.  Mead,  27  Vt  722; 
Cohen  t.  People,  6  Parker,  Cr.  K.  [N.  Y.] 
330;  2  Archbald's  Crim.  Pi.  359;  White  v. 
State,  24  Tex.  App.  231  [5  S.  W.  837,  6  Am. 
St  Rep.  879];  Thurmond  t.  State,  30  Tex. 
App.  639  [17  S.  W.  1098] ;  McCowan  v.  State, 
58  Ark.  17  [22  S.  W.  955].  There  are  cas^ 
to  the  contrary  in  other  states,  but  in  the 
absence  of  a  statute  we  are  relegated  to  the 
common  law,  and  we  hold  the  information 
bad  in  substance  in  failing  to  allege  the 
names  of  the  copartners  if  the  Drysdale- 
Ulen  Hardware  Company  was  a  firm,  and 
if  a  corporation  in  not  alleging  it  was  a 
corporation." 

In  the  case  of  State  ▼.  Horned,  178  Mo. 
59,  76  S.  W.  953,  the  information  charged 
that  the  defendant  burglarized  "the  depot  of 
the  Mississippi  River  &  Bonne  Terre  Rail- 
way," and  the  case  was  reversed  and  re- 
manded because  the  information  failed  to 
allege  that  said  railway  was  a  corporation. 
In  that  case  Judge  Fox  says:  "It  may  be 
ever  so  notorious  that  the  railway  men- 
tioned was  a  corporation,  yet  that  would 
not  supply  the  necessary  allegation  that 
it  was  a  corporation,  in  the  information  or 
indictment  The  general  reputation  and  no- 
toriety that  it  was  a  corporation  would  be 
sufficient  proof  of  the  existence  of  the  cor- 
poration, by  virtue  of  the  provisions  of  sec- 
tion 2634,  Revised  Statutes  1899;  but  before 
that  proof  would  be  admissible,  there  must 
be  an  appropriate  allegation  in  the  informa- 
tion upon  wliich  to  base  it" 

In  the  case  of  State  v.  Kelley,  206  Mo. 
685,  105  S.  W.  606,  12  Ann.  Cas.  681,  the 
information  charged  the  defendant  with  the 
burglary  of  a  car  of  the  St  Louis  &  San 
Francisco  Railway  Company  and  the  larceny 
of  property  therein.  The  defendant  in  that 
case  entered  a  plea  of  guilty,  but  the  in- 
formation was  held  to  be  fatally  defective 
because  it  failed  to  allege  that  said  rail- 
way company  was  a  coriwration  or  copart- 
nership. 

In  the  case  of  State  v.  Clark,  223  Mo.  48, 
122  S.  W.  665,  18  Ann.  Cas.  1120,  the  de- 
fendant was  charged  with  the  larceny  of 
certain  goods  "of  the  Chicago,  Burlington 
&  Quincy  Railway  Company,"  and  the  In- 
formation was  held  to  be  "fatally  defective, 
in  not  charging  whether  the  alleged  owner 
of  the  property  was  a  corporatiou  or  a  co- 
partnership, and,  if  a  copartnership,  in  not 
giving    the   individual   members    thereof." 

We  cannot  admit  the  coutentlon  of  the 
Attorney  (Jeneral  that  the  above  cases  should 
be  overruled  on  the  authority  of  State  v. 
Shields,  89  Mo.  259,  1  S.  W.  336,  or  by  force 
of  sectiona  6U4,  6U6,  B.  S.  1909.    It  la  true 


the  Shields  Case  holds  the  contrary  of  the 
more  recent  opinions  above  (dted;  but  no 
reason  or  warrant  is  given  for  the  holding 
in  that  case  save  the  authority  of  the  cases 
therein  cited.  One  of  such  cases  is  that  of 
Commonwealth  v.  Williams,  2  Cnsh.  (Mass.) 
682.  In  that  case  the  defendant  was  charged 
with  burglarizing  "the  city  hall  of  the  city 
of  Charlestown,"  Mass.  The  objection  to  the 
indictment  was  that  it  did  not  charge  that 
the  city  of  Charlestown  owned  the  city  hall ; 
but  the  court  held  that  the  indictment  was 
sufficient  in  that  regard.  It  will  tie  seen 
at  a  glance  that  that  case  is  not  in  point 
here.  A  review  of  each  of  the  other  cases 
cited  In  the  opinion  in  the  Shields  Case  dis- 
closes the  fact  that  none  of  them  supports 
the  holding  therein. 

Section  5114,  R.  S.  1909,  has  reference  to 
variance  between  the  charge  and  proof,  and 
in  no  manner  undertakes  to  remedy  or  cure 
defects  that  may  be  found  in  the  Indictment 
or  information.  Section  5115,  however,  aiu- 
merates  various  defects  which  when  found 
in  the  indictment  or  Information  will  not 
render  the  same  invalid,  nor  cause  the  "trial. 
Judgment'  or  other  proceedings  thereon"  to 
be  "stayed,  arrested  or  in  any  manner  af- 
fected." Such  defect  as  shown  In  the  infor- 
mation in  this  case  is  not  mentioned  in  said 
section;  but  said  section,  after  mentioning 
many  defects  which  shall  t>e  considered  harm- 
less, states,  "nor  for  any  other  defect  or  im- 
perfection which  does  not  tend  to  the  prejudice 
of  the  substantial  rights  of  the  defendant  upon 
the  merits."  And  then  the  Legislature,  appar- 
ently in  order  that  the  section  might  not  be 
given  wider  application  than  intended,  places 
the  following  proviso  at  the  end  of  the  sec- 
tion: "Provided  that  nottdng  herein  shall 
be  so  construed  as  to  render  valid  any  in- 
dictment which  does  not  fully  inform  the  de- 
fendant of  the  offense  of  wliich  he  stands 
charged." 

It  will  be  noticed  from  the  authoritleB 
cited  above  that  the  common  law  required 
that  the  indictment  charge  the  ownership 
of  the  building  burglarized  or  the  property 
stolen.  The  allegation  of  ownership  has 
always  been  considered  as  essential.  As  was 
said  in  State  v.  Clark,  supra,  .223  Mo.  loc. 
dt  62,  122  S.  W.  loc.  cit  666  (LS  Ann.  (Tas. 
1120):  "Defendants  in  criminal  cases  are  en- 
titled to  be  informed  by  the  pleadings  of  the 
charges  against  them,  and  the  question  of 
the  ownership  of  property  in  burglary  and 
larceny  is  an  essential  element  in  the  charge." 
We  are  not  aware  of  any  rule  or  authority 
to  justify  the  statement  that  a  company 
name  raises  the  presumption  that  the  com- 
pany is  a  corporation.  It  is  well  settled  that 
a  defendant  charged  with  burglary  or  lar- 
ceny is  entitled  to  be  informed  as  to  who 
owns  the  property  alleged  to  have  be&i  bur- 
glarized or  stolen,  and  he  is  entitled  to  get 
this  information  from  the  information  itself, 
and  If  the  Information  designates  the  alleged 
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owner  by  a  company  name,  without  stattng 
that  anch  company  Is  a  corporation  or  co- 
partnership, and,  If  a  copartnership.  It  falls 
to  glTe  the  Individual  members  thereof,  it 
thereby  taila  to  fully  inform  the  defendant 
of  a  very  essential  element  of  the  ofTense 
of  which  he  stands  charged,  wltUn  the  mean- 
ing of  the  proviso  of  section  5115,  supra. 

"It  is  not  sufficient  at  common  law  to  aver 
ownership  In  a '  partnership  without  giving 
the  names  of  the  partners."  Wharton  on 
Crim.  Law  (11th  Ed.)  vol.  2,  {  1220.  There 
is  conflict  of  common-law  authority  as  to 
whether  it  is  necessary  to  aver  that  the  com- 
imny  is  a  corporation.  Mr.  Wharton,  In  his 
work  on  Criminal  Pleading  and  Practice 
(9th  Ed.),  in  footnote  to  section  110,  says: 
"The  question  depends  upon  whether  the 
court  takes  judicial  notice  of  the  (company) 
oJiarter."  Joyce  on  Indictments,  p.  403,  i 
861,  states  the  general  rule  thus:  "Where 
the  iMirty  against  whom  an  offense  has  been 
committed  is  a  corporation,  an  indictment 
therefor  should,  as  a  general  rule,  state  the 
corporate  name  and  that  it  is  a  corporation. 
So  it  has  been  decided  in  New  York  that  it 
is  necessary  to  allege  In  the  Indictment,  and 
also  to  prove  at  the  trial,  that  the  corpora- 
tion alleged  to  have  been  injured  by  the  of- 
fense of  the  defendant  was  an  existing  cor- 
poration. And  in  this  connection  It  Is  said 
that:  'The  indictment  should  aver  tacts 
which  show  that  the  company  is  a  corpora- 
tion. The  use  of  a  name  which  may  Import 
a  corporation,  or  wiiich,  on  the  other  hand, 
may  be  that  of  a  voluntary  association  or  a 
simple  partnership,  will  not  suffice.' " 

We  ttdnk  the  rule  is  correctly  stated  in 
the  case  of  State  v.  Jones,  supra,  and  cases 
followtng,  and  in  conformity  thereto  the  in- 
formation is  held  invalid. 

The  Judgment  is  reversed,  and  the  cause 
remanded. 

BOY,  0.,  dlssentB. 

PER  CCBIAM.  The  above  opinion  of 
WILLIAMS,  C,  Is  adopted  as  the  opinion 
of  the  court 

WALKEIR  and  FARRIS,  JJ.,  concur. 
BROWN,  P.  J.,  dissents. 


2.  HoiaciDB  (I  840*)  —  Appkax.  —  Habklbss 
Ebbob. 

The  anbmlssion  of  murder  in  the  first  de- 
gree, if  erroneous,  was  harmless  where  accused 
was  convicted  of  murder  in  the  second  degree. 
[Ed.    Note.— For   other   cases,   see   Homicide, 
C!ent  Dig.  M  715-717,  720 ;  Dec.  Dig.  |  340.*] 

3.  CanciNAL  Law  ({  415*)— Evidbncb— Dko- 

LABATIONS    OF  DECEABBD. 

On  the  trial  of  a  wife  for  murdering  her 
husband,  who  had  previously  secured  a  divorce 
from  her  on  the  ground  of  her  criminal  intima- 
cy with  another  man,  the  husband's  declara- 
tions that  he  compelled  her  at  the  point  of  a 
pistol  to  sign  a  statement  acknowledging  such 
intimacy  was  incompetent ;  there  being  no  such 
relation  between  the  state  and  a  murdered  par- 
ty as  renders  admissible  his  declarations  when 
they  are  neither  dying  declarations  nor  a  part 
of  the  res  gestse. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  C!ent  Dig.  §{  937-»49 ;  Dec.  Dig.  i  415. •] 

4.  HouiciDE  (IS  190,  191*)— Evidence— Self- 
Defensk— Pkevious  Thbeats  ob  Violence. 

On  a  trial  for  homicide,  involving  the  qnes- 
tion  of  self-defense,  the  remoteness  of  threats 
or  violence  by  deceased  towards  accused  do  not 
affect  their  competency  as  evidence,  if  in  the 
exercise  of  a  sound  discretion  the  court  can  see 
that  they  would  legitimately  affect  accused's  ap- 
prehensions. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  ;g  399-413,  414;  Dec.  Dig.  |§  190, 
191.*] 

5.  Cbihinal  Law  ({  1170*)— Appeal— Habm- 

LESS  ElBBOB. 

On  the  trial  of  a  wife  for  murdering  her 
husband,  claimed  by  her  to  have  been  done  in 
self-defense,  where  abundant  evidence  of  vio- 
lence by  him  towards  her  was  admitted,  includ- 
ing her  statement  that  "be  had  always  done 
that  way,"  but  the  jury  evidently  believed  that 
she  armed  herself  and  laid  in  wait  for  him  and 
shot  him  when  he  was  unaware  of  her  presence, 
the  exclusion  of  cumulative  evidence  as  to  such 
violence  was  harmless. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §i  3145-3153;  Dec.  Dig.  t 
1170.*] 

Appeal  from  Circuit  Court,  Butler  County; 
J.  C.  Sheppard,  Judge. 

Mary  E.  Wilson  was  convicted  of  murder 
in  the  second  degree,  and  she  appeals.  Af- 
firmed. 

Defendant  was  charged  with  murder  in 
the  first  degree.  The  Jury  convicted  her  of 
murder  In  the  second  degree,  but  failed  to 
agree  on  the  punishment.  The  court  senteuc- 
ed  her  to  ten  years  in  the  penitentiary,  and 
she  has  appealed.  She  shot  and  killed  her 
husband,  Martin  Wilson,  in  Poplar  Bluff,  on 
November  5,  1911.  They  were  married  in 
1897  In  Memphis,  Tenn.,  and  lived  most  of 
the  time  after  that  at  Poplar  Bluff.  He  had 
been  for  about  ten  years  prior  to  his  death 
a  railway  mall  clerk,  running  out  of  Poplar 
Bluff  a  part  of  the  time  to  Memphis,  Tenn., 
and  at  other  times  to  Helena^  Ark.  Defend- 
ant taught  in  the  colored  school  at  Poplar 
Bluff  for  three  years,  ending  in  May,  1910. 
On  the  trial  numerous  witnesses  testified  as 
to  the  good  reputartlon  of  both  of  them  for 
peace  and  quiet  prior  to  their  estrangement 
in  the  fall  of  1910.     There  was  only  one 


STATE  V.  WILSON. 

(Supreme  Court  of  Missouri,  Division  No.  2. 
May  20,  1913.) 

1.  Homicide  (|  308*)— Sutficienot  of  Evi- 
dence—Mubdeb  IN  THE  FiBST  DEOBEE. 
On  a  trial  for  homicide,  evidence  as  to 
whether  accused  laid  in  wait  and  shot  deceased 
while  he  was  unaware  of  her  presence  held  to 
justify  the  submission  of  murder  in  the  first  de- 
gree. 

[Ed.   Note.— For  other  cases,   see  Homicide, 
Cent.  Dig.  11  642-647;  Dec.  Dig.  f  308.*] 
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child,  a  son,  whose  age  Is  not  given.  In  Sep- 
tember, 1910,  she  and  the  son  entered  Lincoln 
Institute.  While  there,  about  November  23, 
1910,  she  made  a  trip  to  Washington  and 
New  Haven,  Mo.  Following  that  trip,  the 
husband  accused  her  of  In-fidelity  and  quit 
paying  her  bills.  In  January,  1911,  she  went 
from  St  Louis  to  Poplar  Bluff  and  there 
sued  him  for  divorce  and  immediately  re- 
turned to  St  Louis.  Later  on  she  brought 
another  divorce  suit  in  St  Louis  and  dismiss- 
ed the  one  in  Butler  county.  On  September 
26,  1911,  while  visiting  her  mother  in  Arkan- 
sas, she  was  riding  in  a  buggy  with  a  "gen- 
tleman friend,"  and  by  some  accident  her 
leg  was  injured.  She  testified  it  was  broken, 
but  said  the  doctor  did  not  say  it  was  brok- 
en and  did  not  set  it  About  a  week  after 
she  went  on  crutches  to  St  Louis.  The  hus- 
band sued  her  in  the  Butler  circuit  court  for 
divorce,  charging  infidelity,  indignities,  cruel- 
ty, and  extravagance.  That  suit  came  on  for 
trial  October  19,  1911,  and  she  made  default, 
and  a  decree  of  divorce  was  rendered  In 
his  favor.  About  the  last  of  October,  1911, 
defendant  purchased  a  38-calIber  revolver  in 
St.  Louis,  and  on  the  night  of  November 
4th  she  went  on  the  train  to  Poplar  Bluff, 
arriving  there  about  2  a.  m.  of  Sunday,  No- 
vember 5th.  She  had  the  pistol  with  her 
in  a  handbag.  She  did  not  go  to  any  house, 
but  remained  on  the  street  until  about  4:50 
a.  m.  At  that  time  she  was  In  front  of  the 
residence  of  Grant  Gleason  on  Oak  street 
She  had  the  pistol  in  her  tiand.  Her  hus- 
band came  In  from  his  regular  run  on  a 
train  which  arrived  at  4:25  that  morning, 
and  he  registered,  according  to  custom,  at 
the  post  office  at  4:40  a.  m.  He  was  passing 
at  4:50  a.  m.  on  the  north  side  of  Oak  street, 
going  west  in  front  of  the  Gleason  residence. 
There  was  a  large  tree  about  18  inches  in 
diameter  standing  near  the  Gleason  house, 
Just  at  the  edge  of  the  sidewalk,  where  there 
was  no  fence. 

Grant  Gleason  and  his  wife  testified  that 
they  were  awake  and  that  without  any  pre- 
vious noises  of  any  kind  a  shot  was  heard. 
Immediately  some  one  on  the  outside  seem- 
ed to  be  saying,  "Oh,  Mamma!"  They  went 
out  and  found  Wilson  lying  on  the  sidewalk 
with  his  head  to  the  west  and  his  feet  about 
three  feet  from  the  tree.  He  was  saying, 
"Oh,  Mary!  Oh,  Mary!"  Defendant  was  ap- 
parently working  over  or  about  him.  She 
backed  some  distance  to  the  west.  He  Jump- 
ed up  and  ran  east  She  fired  again  and 
ran  after  lilm,  and  later  on  fired  the  third 
shot  He  fell  a  block  or  two  away.  She 
returned  to  the  place. of  the  shooting.  The 
three  witnesses  of  the  Gleason  household 
testified  that  about  that  time  a  woman's 
voice  outside  of  the  house  said,  "There  is  one 
more  I  want  to  get;  they  swore  lies  on  me." 

Wilson  received  only  one  wound,  which 
passed  through  his  right  arm  about  four 
Inches    below    the    shoulder    and    directly 


through  the  long,  neither  turning  up  nor 
down,  nor  to  the  rl{^t  nor  left  He  died 
the  following  night 

Defendant  testified  that  in  May,  June,  and 
August,  1910,  he  choked  and  beat  her.  Being 
asked  whether  at  any  time  prior  to  1911  he 
tiad  ever  struck,  beat,  or  choked  her,  she  an- 
swered, "He  has  always  done  that"  She  tes- 
tified: That  she  was  selling  hair  oil  and  face 
lotions  while  at  Lincoln  In^tute,  and  went 
to  Washington  and  New  Haven,  Mo.,  for  that 
purpose.  That  he  ordered  her  to  leave  Lin- 
coln Institute,  and  tliat  in  January,  1911, 
be  compelled  her  at  the  point  of  a  revolver 
to  write  a  letter  inculpating  herself  in  con- 
nection with  another  man.  The  defendant 
then  made  the  following  offer  of  evidence: 
"By  Mr.  Lentz:  We  make  the  offer  now  to 
prove  by  this  witness  a  continual  line  of 
abuse,  mistreatment,  and  assaults,  going 
back  and  covering  a  period;  assaults  by  the 
deceased  upon  this  witness,  going  back  and 
covering  a  period  of  atiout  14  years  before 
their  final  separation;  and  we  propose  fur- 
ther to  show  that  during  this — during  this 
whole  time  of  14  years,  that  there  was  scarce- 
ly a  month  and  sometimes  several  times  a 
month  in  which  the  deceased  cruelly  beat, 
choked,  and  otherwise  mistreated  this  de- 
fendant We  offer  to  prove  that  by  this  wit- 
ness." To  which  the  court  sustained  an  ob- 
jection, and  the  defendant  excepted. 

Several  witnesses  testified  to  brutal  treat- 
ment of  defendant  by  deceased.  One  witness 
stated  that  he  twice  found  him  beating  her 
with  a  stick  of  stove  wood,  and  on  another 
occasion  found  him  choking  her.  Without  set- 
ting out  that  witness'  testimony,  we  will  say 
that  there  is  much  about  it  calculated  to  ren- 
der it  doubtful.  There  is  evidence  tending  to 
show  that  his  treatment  of  her  at  times  was 
cruel  and  abusive.  There  was  also  evidence 
tending  to  show  several  threats  made  by  him 
against  her.  The  court  records  in  the  divorce 
suit  brought  by  him  against  her  were  read 
in  evidence  without  objection. 

While  the  witness  Hicks  was  on  the  stand, 
the  defendant  made  the  following  offer  of 
evidence:  "By  Mr.  Lentz:  The  defendant 
offers  to  prove  by  this  witness  the  following 
facts:  That  after  the  commencement  of  the 
divorce  suit  by  Martin  Wilson  against  his 
wife  in  the  circuit  court  of  Butler  county, 
and  on  or  about  the  28th  of  August,  1911, 
this  witness  had  a  conversation  with  Martin 
Wilson,  the  person  whom  this  defendant  is 
charged  with  killing,  and  the  plaintiff  In 
that  case.  In  which  Wilson  said  to  this  wit- 
ness, in  substance,  that  he  had  procured  the 
statement  or  letter  from  the  defendant  in 
that  case,  and  the  defendant  In  this  case,  to 
the  effect  that  she  had  been  guilty  of  crim- 
inal intimacy  with  one  Fred  Parker  at  some 
place  in  the  city  of  St  Louis.  That  he  also 
stated  that  he  had  compelled  the  defendant 
to  write  that  letter  as  be  dictated  it;  and 
that  at  that  time  he  had  a  revolver  In  his 
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han^s,  and  by  that  means  compelled  ber  to 
write  the  letter.  We  offer  to  make  this  proof 
by  this  witness.  And  I  think  It  Is  competent 
for  the  reason  that  the  state  has  Introduced 
in  evidence  In  this  case  a  petition  for  divorce 
in  which  he  charges  this  defendant  with  be- 
ing guilty  of  criminal  intimacy  with  this 
same  Fred  Parker  named  in  the  letter  or 
statement  before  referred  to;  and  that  the 
defendant  has  testified  that  that  statement  is 
ontrae."  To  which  an  objection  was  sus- 
tained by  the  court,  and  the  defendant  ex- 
cepted. 

Darld  R.  Graham  and  hla  wife  testified 
for  the  defendant:  "That  on  that  morning 
abont  5  o'clock,  or  a  little  after,  they  passed 
along  that  street,  and  right  at  the  point  de- 
scribed by  the  defendant  they  found  a  man's 
liat  and  a  woman's  hat,  and  a  piece  of  cloth 
tbat  looked  as  though  It  had  been  a  part  of 
a  scarf  or  a  veil,  and  in  that  was  a  large 
wad  of  woman's  hair,  which  they  said  was 
aboat  the  same  color  and  general  appear- 
ance of  the  hair  of  this  defendant" 

The  defendant  testified  that  she  did  not 
want  to  go  to  Lincoln  Institute  and  that  he 
compelled  her  to  go.  She  also  testified  that 
she  employed  counsel  to  defend  the  divorce 
salt  brought  against  her,  but  that  she  was 
in  the  hospital  with  ber  broken  leg  at  the 
time  it  was  tried,  and  that  no  one  appeared 
for  her,  and  that  she  got  out  of  the  hospital 
about  October  26th  and  went  to  see  her  at- 
torneys, who  advised  her  to  go  to  Poplar 
Bluff  to  see  about  the  case.  Her  account  of 
the  tragedy  is  as  follows:  "Well,  I  came 
here  on  No.  6  that  morning  of  November 
the  6th,  and  of  course  I  didn't  have  enough 
money  to  get  me  a  rooming  place,  and  I  had 
been  told  that  I  had  no  friends  dovm  here; 
that  everybody  had  turned  their  backs  on 
me.  I  had  no  place  to  go,  and  of  course  I 
started  out  to  Mrs.  Smith's;  and  I  felt  a 
Uttle  timid;  I  didn't  feel  that  I  could  be 
turned  out  by  ber.  So  I  decided —  I  thought 
about  Mrs.  Blue,  a  friend  of  mine;  and  I 
said  that  I  would  see  her;  I  could  venture 
over  to  her  house,  probably  she  would  not 
turn  me  out  I  came  back  down  to  Fourth 
street  and  turned  west  on  Oak  street ;  and 
there  at  the  crossing  (the  Frisco  crossing)  I 
dropped  my  scarf  pin,  and  while  there  look- 
ing for  it  I  heard  some  one  coming  behind 
me,  and  I  turned  and  saw  a  man,  and  of 
course  he  came  up  and  he  spoke  to  me,  and 
I  spoke  to  him;  and  he  says,  'Oh,'  be  says, 
'Mary!  What  are  you  doing  here?'  I  said, 
*I  came  to  see  if  you  were  willing  to  give  me 
anything.'  He  took  everything,  even  the 
child,  robbed  me  of  that.  1  have  nothing.  I 
havent  money  enough  to  secure  a  rooming 
place  to-night'  And  he  wheeled  and  grabbed 
me  then  and  says,  'I'll  kill  you;'  and  he 
grabbed  me  in  the  top  of  the  hair,  and  of 
course  by  some  luck  I  was  fortunate  enough 
to  pull  loose  from  him,  and  as  I  got  away  I 
happened  to  have  a  revolver  with  me;   and 


as  I  pulled  loose  he  klnda  turned  aside,  and 
I  suppose.he  must  have  seen  my  gun ;  and  of 
coarse  I  shot  him  then." 

The  court  Instructed  the  jury  on  murder  in 
the  first  and  second  degrees,  and  on  man- 
slaughter In  the  fourth  degree,  and  on  self- 
defense,  reasonable  doubt,  presumption  of  in- 
nocence, and  good  character.  The  defendant 
asked  some  instructions,  but,  in  so  far  as 
they  were  correct,  they  were  covered  by  those 
that  were  given. 

Phillips,  Lentz  &  Phillips,  of  Poplar  Bluff, 
for  appellant  John  T.  Barker,  Atty.  Gen., 
and  ThonUB  J.  Hlggs,  Asst  Atty.  Gen.,  for 
the  State. 

ROY,  C.  (after  stating  the  facts  as  above). 
[1,2]  1.  It  is  claimed  that  there  was  no  evi- 
dence to  show  murder  in  the  first  degree,  and 
that  no  instruction  should  have  been  given 
on  that  degree.  We  bold  that  there  was 
Evidence  tending  strongly  to  show  tbat  de- 
fendant lay  in  wait  and  shot  deceased  while 
he  was  unaware  of  her  presence.  Besides, 
whoi  one  is  convicted  of  a  lower  degree  of 
the  offense,  an  error  In  instruction  as  to  a 
higher  degree  is  harmless.  State  v.  Stock- 
weU,  106  Mo.  36,  16  S.  W.  888;  State  v. 
Grote,  109  Mo.  345,  19  S.  W.  93. 

[3]  2.  No  error  was  committed  in  exclud- 
ing the  evidence  of  the  witness  Hicks  to  the 
effect  that  the  deceased  told  him  that  he  had 
compelled  defendant  to  write  the  incriminat- 
ing letter.  It  was  held  in  State  v.  Curtis, 
70  Mo.  loc.  clt  597,  that  the  state  sustains 
no  such  relation  to  the  party  injured  as  will 
make  his  declarations  admissible  against  the 
state  when  such  declarations  are  not  admis- 
sible as  dying  declarations  or  as  a  part  of 
the  res  gestie.  To  the  same  effect  is  State  v. 
Punshon,  124  Mo.  loc  dt  457,  27  S.  W.  1111, 
and  cases  th^re  cited. 

[4]  3.  Complaint  is  made  that  the  trial 
court  erred  in  excluding  evidence  of  defend- 
ant that  she  had  been  continuously  abused 
by  deceased  during  the  whole  period  of  her 
married  life.  There  was  much  evidence  on 
the  subject  of  his  abuse  of  her.  She  testi- 
fied to  various  instances  of  abuse  In  1910, 
and  stated  that  he  had  always  treated  her 
that  way.  Threats  and  acts  of  violence  by 
deceased  toward  defendant  In  cases  involv- 
ing the  question  of  self-defense  are  compe- 
tent for  two  purposes:  To  show  which  party 
was  the  probable  aggressor,  and  to  show 
what,  if  any,  grounds  of  apprehension  the 
defendant  may  have  had.  It  has  been  held 
that  the  remoteness  of  threats  from  the  date 
of  the  homicide  does  not  affect  their  com- 
petency as  evidence  State  v.  Glahn,  97  Mo. 
679,  11  S.  W.  260;  State  v.  Whitsett,  232 
Mo.  loc.  dt  529,  184  S.  W.  555.  Prom  aU 
that  we  can  find  In  the  authorities,  there  is 
no  reason  why  acts  of  violence  by  deceased 
toward  defendant  should  be  considered  differ- 
ently. We  think  the  better  rule  is  to  allow 
all  evidence  of  threats  or  violence  of  deceas- 
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ed  toward  defendant,  limited  only  by  a  very 
sound  discretion.  It  is  said  in  1  Wlgmore  on 
Evidence,  |  248:  "Tbe  true  solution  is  to  ex- 
ercise a  discretion  and  to  admit  sucli  facts 
wlien  common  sense  tells  ns  that  they  would 
legitimately  affect  a  defendant's  apprehen- 
sions. The  state  of  the  law  in  more  recent 
times  has  come  on  the  whole  to  favor  the  ad- 
missibility of  such  facts." 

In  Boyle  v.  State,  97  Ind.  322,  826,  it  was 
said:  "As,  in  personal  conflicts,  every  man 
is  permitted,  within  reasonable  limits,  to  act 
upon  appearances  and  to  determine  for  him- 
self when  be  is  in  real  danger,  it  would  seem 
to  follow,  as  an  inevitable  consequence,  that 
whoever  relies  upon  appearances,  and  a  rea- 
sonable determination  upon  such  appearanc- 
es, as  a  defense  in  a  case  of  homicide,  ought 
to  be  allowed  to  prove  every  fact  and  cir- 
cumstance known  to  him,  and  connected  with 
the  deceased,  which  was  fairly  calculated  to 
create  an  apprehension  for  his  own  safety." 

[i]  However,  it  was  held  in  a  similar  case 
of  State  V.  Nelson,  166  Mo.  loc.  dt  204,  65 
S.  W.  749,  89  Am.  St  Bep.  681,  that  the  re- 
jection of  merely  cumulative  evidence  will 
not  work  a  reversal.  Now,  in  view  of  the 
fiict  that  abundant  evidence  of  violence  by 
deceased  towards  defendant  was  admitted, 
including  the  statement  of  defendant  that  "be 
had  always  done  that  way,"  we  are  satisfied 
that  the  Jury  convicted  her  in  the  belief 
founded  on  the  evidence  that  she  armed 
herself  with  a  revolver  In  St  Louis,  went  to 
Poplar  Bluff,  arriving  there  at  2  o'clock  a. 
m.,  and  waited  on  the  streets  until  4:50  a. 
m.,  when  she  shot  him  as  she  stood  behind 
the  tree  and  while  he  was  passing  with  his 
right  side  towards  her.  We  are  satisfied 
that  the  additional  evidence  offered  would 
not  have  changed  the  result,  and  ita  exclu- 
sion is  not  reversible  error. 

Tbe  instructions  given  are  remarkable  for 
their  clearness,  completenes,  and  fairness. 
Those  offered  by  defendant  were  fully  covered 
by  those  given  by  the  court,  except  in  so  far 
as  those  offered  by  the  defendant  were  wrong. 
•  The  Judgment  is  affirmed. 

WILLIAMS,  O.,  concurs. 

PEE  CDBIAM.  The  foregoing  opinion  is 
adopted  as  the  opinion  of  the  court  All  con- 
cur. 


STATE  V.  REED. 
(Supreme  Court  of  Missouri,  Division  No.  2. 

May  20,  1913.) 
1.  Witnesses  (I  861*)—Cobbobobatiow— Ev- 
idence. 
Mere  negative  evidence  that  the  neighbors 
of  the  party  or  witDess,  whose  reputation  is 
in  issue,  have  not  beard  anything  derogatory  of 
bis  ciiaracter  is  admissible  in  corroboration  of 
his  testimony. 

[Ed.  Note. — For  other  cases,   see  Witnesses, 
Cent  Dig.  §§  1167-1175;  Dec.  Dig.  i  361.*] 


2.  Cbivinal  Law  (|  304*)— Evidence— Judi- 
OIAL  NonoE. 

The  Supreme  Court  will  take  jndicial  n*- 
tice  of  the  fact  that  it  la  very  much  less  diffi- 
cult to  prove  good  reputation  of  a  party  or  wit- 
ness than  it  is  to  impeach  his  reputation,  be- 
cause evidence  of  bad  reputation  is  osually 
founded  upon  acts  of  wrongdoing  and  is  of  an 
affirmative  character. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ||  700-717,  2951% ;  Dec.  Dig. 
I  304.*] 

3.  HoificiDE  (I  219*)  —  BviDENCB  —  Dniia 

DECLABATIONa— IlfPEACHHENT. 

Where  deceased's  dying  declarations  were 
admitted,  defendant  has  the  right  to  attack  de- 
ceased's reputation  with  general  evidence  that 
his  reputation  was  bad. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  {  460;  Dec  Dig.  i  219.*] 

4.  CanaNAL  Law  ({  809*)— Dvidencs— Pbb- 

BUMKnONS. 

As  the  law  presumes  the  honesty  of  every 
dtiien,  it  will,  in  a  homicide  case,  presume  that 
deceased's  reputation  was  good. 

[Ed.  Note.— For  other  cases,  see  Crimiaal 
Law,  Cent  Dig.  i  738;  Dec.  Dig.  |  309.*] 

6.  HoiaciDE  (§  220*)  —  Evidence  —  Dtino 

DECLASATIONS     —      IlCPEACHMENT     —     GOK- 
BOBOBATION. 

Where  evidence  of  deceased's  dying  decla- 
ration was  admitted,  and  deceased  was  not  im- 
peached, but  was  contradicted  both  by  defend- 
ant's testimony  and  that  offered  by  the  state, 
corroborating  evidence  tending  to  Aow  that  de- 
ceased's reputation  as  a  law-abiding  citizen  was 
good  is  inadmissible,  even  though  defendant 
claimed  that  he  killed  deceased  to  prevent  a 
robbery  and  deceased  stated  that  he  was  stab- 
bed without  provocation. 

[EM.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  i  461;    Dec.  Dig.  I  220.*] 

Appeal  from  (Mminal  Comt,  Jackson 
Gonnty;    Balph  S.  Latshaw,  Judge. 

James  F.  Eeed  was  convicted  of  murder, 
and   he  appeals.     Beversed  and  remanded. 

Convicted  of  murder  in  the  second  degree 
in  tbe  criminal  court  of  Jackson  county,  de- 
fendant appeals  from  a  Judgment  of  that 
court  fixing  his  punishment  at  10  years  in 
the  penitentiary. 

Defendant  Beed,  a  laboring  man,  dropped 
into  Kansas  City  on  June  27,  1912,  apparently 
for  tbe  purpose  of  spending  a  small  surplus, 
which  be  had  earned  In  railroad  construction 
work  at  another  place.  He  spent  the  follow- 
ing day  about  the  saloons  of  Fifth  street 
in  Kansas  City,  where  he  met  Clyde  Holland, 
the  deceased. 

The  testimony  of  W.  F.  Hall,  the  chief  wit- 
ness for  the  state.  Is  that  about  tbe  hour 
of  8  p.  m.  be  (Hall)  was  standing  in  front 
of  Pendergast's  saloon,  when  defendant,  with 
deceased  and  another  man,  a  stranger  to  the 
witness,  walked  out  of  the  saloon  arm  in 
arm.  Defendant  was  walking  on  the  right 
side  of  deceased,  and  the  stranger  on  the 
left  The  deceased's  hands  were  down  by 
his  side,  and  neither  of  the  tliree  were  say- 
ing a  word.  When  they  were  about  the  cen- 
ter of  the  sidewalk  In  front  of  the  said  sa- 
loon defendant  stabbed  deceased  in  the  stom- 
ach with  a  pocketknlfe,  indicting  a  mortal 
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wound,  from  which  death  ensued  fonr  days 
later.  After  the  stabbing  defendant  walked 
one  block  and  then  ran,  pursued  by  several 
Indlyidnals,  who  caused  his  arrest  When 
arrested  defendant  bad  In  his  pocket  the 
bloody  knife  with  which  he  stabbed  deceased. 
He  told  the  officer  who  made  the  arrest  that 
be  had  cut  a  man  named  "Terrible  Bill"  or 
"Horrible  Bill"  at  Pendergast's  saloon. 

The  stranger,  who  was  with  defendant  and 
deceased  when  the  stabbing  occurred,  ran 
to  the  emergency  hospital,  protmred  a  stretch- 
er, and  helped  carry  the  deceased  to  the  hos- 
pital for  treatment  This  stranger  was  not 
called  as  a  witness  by  either  side.  He  and 
Hall  were  the  only  eyewitnesses  to  the  trag- 
edy. Witness  Hall  In  his  preliminary  exam- 
ination testified  that  he  was  not  sure  that 
either  the  defendant  or  the  stranger  had 
hold  of  the  arms  of  deceased  when  the  stab- 
bing took  place,  but  on  the  final  trial  he 
testified  that  their  arms  were  locked,  thus 
Justifying  the  impression  that  the  memory 
of  said  witness  had  improved  as  to  details 
by  the  lapse  of  time. 

When  taken  to  the  hospital  the  inside  of 
deceased's  right  hand  was  found  to  be  se- 
verely cut  apitarently  with  a  knife.  Eva 
Holland,  a  sister  of  deceased,  testified  that 
oh  the  day  he  died  deceased  told  her  he 
could  not  live,  and  made  the  following  ex- 
planation of  the  killing:  "'A  man  by  the 
name  of  Jim  Reed  stabbed  me.'  I  asked  him, 
had  they  had  any  trouble  or  quarrel,  and  he 
said,  'None  whatever.'  I  said,  'Where  were 
you  when  this  happened?'  He  said  'At  Pen- 
dergast's saloon.'  He  said,  This  man  came 
up  and  seemed  quarrelsome,'  and  he  walked 
away  from  him.  He  said  he  followed  him 
and  commenced  to  stab  him  'before  I  could 
move.'  He  said,  *I  grabbed  the  knife  to  pro- 
tect myself  and  nearly  severed  my  left 
hand."' 

Defendant  testified  in  his  own  behalf  that 
he  saw  deceased  during  the  day  of  the  klll- 
Ing;  that  about  noon  of  said  day  deceased 
tried  to  take  his  money  and  watch  away 
from  him,  but  was  Interrupted  or  scared 
away  by  some  other  parties  coming  along 
the  street  Defendant  says  that  he  was  still 
loitering  around  the  saloons  or  in  front  of 
them  until  shortly  after  dark,  when  deceased 
and  another  man  grabbed. him  and  tried  to 
run  their  hands  in  his  pockets  to  get  his 
money,  whereupon  defendant  drew  his  knife, 
opened  It  quickly,  and  struck  deceased ;  that 
he  stabbed  deceased  because  the  latter  was 
getting  his  money  and  would  not  let  him 
alone. 

James  McLaughlin,  a  witness  for  defend- 
ant, testified  that  he  was  in  Pen^rgast's 
saloon  during  the  20  minutes  immediately 
preceding  the  stabbing  of  deceased,  and  that 
the  defendant  aud  Holland  were  not  in  said 
saloon  during  that  period. 

In  rebuttal,  over  the  objections  and  ex- 
ceptions of  defendant,  the  state  called  t^o 


witnesses,  who  teetifled  that  they  were  ac- 
quainted with  Holland,  the  deceased,  and 
that  said  deceased  bore  a  good  reputation 
as  a  quiet,  peaceable,  and  law-abiding  dt- 
Icen. 

E'rank  M.  Lowe,  of  Kansas  City,  for  ap- 
pellant John  T.  Barker,  Atty.  Gen.,  and  Er- 
nest A.  Green,  Asst  Atty.  Gen.,  for  the  State. 

BBOWN,  P.  J.  (after  stating  the  facts  as 
above).  For  reversal  defendant  relies  chiefiy 
upon  the  alleged  error  of  the  trial  court  in 
admitting  evidence  of  the  good  reputation 
of  deceased,  whose  reputation  defendant  con- 
tends had  not  been  attacked. 

The  Attorney  General  contends  that  the 
evidence  of  defendant  to  the  effect  that  de- 
ceased was,  at  the  time  of  the  stabbing,  en- 
gaged in  an  attempt  to  rob  defendant  was 
such  an  attack  upon  the  reputation  of  said 
deceased  as  to  Justify  the  admission  of  evi- 
dence of  his  good  reputation  (dtlng  State  v. 
Peeley,  194  Mo.  loc  clt  317,  92  S.  W.  663, 
3  L.  R.  A.  [N.  S.]  351,  112  Am.  St  Rep.  6U ; 
Thrawley  v.  State,  163  Ind.  375,  55  N.  E. 
95;  Hussey  v.  State,  87  Ala.  121,  6  South. 
420;  Russell  v.  State,  11  Tex.  App.  288; 
Sims  V.  State,  38  Tex.  Cr.  R.  637,  44  8.  W. 
522;  State  v.  Vaughan.  22  Nev.  285.  39  Pac. 
733;  Pettis  v.  State,  47  Tex.  Cr.  B.  66,  81 
S.  W.  312;  State  v.  Lejeune,  116  La.  193, 
40  South.  632;  and  People  v.  Gallagher,  75 
App.  Dlv.  39,  78  N.  Y.  Supp.  6).  Defendant 
contends  that  the  evidence  of  the  attempted 
robbery  was  not  such  an  attack  upon  the 
reputation  of  deceased  as  to  Justify  the  ad- 
mission of  the  evidence  complained  of  (cit- 
ing State  V.  Potter,  13  Kajo.  loa  dt  416,  and 
cases  dted;  State  v.  Thomas,  78  Mo.  loc.  dt. 
343 ;  State  v.  Barrett,  240  Mo.  loc  clt  175, 
144  S.  W.  485;  State  v.  Nelson,  166  Mo. 
loc.  dt  203,  65  S.  W.  749,  89  Am.  St  Rep. 
681;  State  v.  Jaeger,  66  Mo.  loc.  dt  180; 
State  V.  Jones,  191  Mo.  loc.  dt  662,  90  S. 
W.  465;  and  People  v.  Gallagher,  75  App. 
Dlv.  39,  78  N.  Y.  Supp.  loc.  dt  6,  7). 

This  predse  issue  has  not  heretofore  been 
before  the  appellate  courta  of  this  state.  In 
the  case  of  State  v.  Feeley,  194  Mo.  300,  92 
8.  W.  663,  3  L.  B.  A.  (N.  S.)  351,  112  Am. 
St  Rep.  511,  defendant  was  permitted  to 
prove  that  the  man  whom  he  killed  bore  the 
reputation  of  being  a  quarrelsome  and  dan- 
gerous man  when  drinking,  and  that  evidence 
was  held  to  warrant  the  admission  of  evi- 
dence in  rebuttal  that  deceased  was  a  peace- 
able and  law-abiding  dtizen.  The  Feeley 
Case  is  unlike  the  one  at  bar  in  a  very  es- 
sential particular.  In  that  case  evidence 
was  Introduced  by  defendant  for  the  direct 
and  sole  purpose  of  showing  a  bad  reputa- 
tion on  the  part  of  deceased  (under  certain 
conditions),  while  here  the  evidence  only 
tends  to  show  a  spedfic  criminal  act  on  the 
part  of  deceased,  and  was  introduced  for 
the  collateral  purpose  of  mitigating  or  ex- 


Digitized  by 


Google 


318 


157  SOTJTHWESTEIIN  REFOBTBS 


(Ho. 


cuslng  the  act  of  defendant  in  killing  de- 
ceased. 

The  point  at  Issue  is  not  free  from  difii- 
cnlty.  The  contentions  of  both  the  state 
and  defendant  are  supported  by  respectable 
authority,  and  at  first  impression  we  felt  like 
we  would  be  glad  to  adopt  the  views  of  the 
learned  trial  judge,  but,  upon  more  careful 
reflection,  we  fear  that,  to  do  so,  we  would 
be  making  a  precedent  which  would  open  up 
a  Pandora's  box  of  collateral  issues  to  be 
let  Into  every  case,  and  thereby  confuse  Ju- 
ries even  more  extensively  than  under  our 
present  systm.  There  are  always  many  col- 
lateral issues  that  resourceful  attorneys 
could  inject  into  all  kind  of  suits,  and 
which  might  throw  some  indirect  light  upon 
the  real  issue  tendered  by  the  parties.  l<'or 
instance,  in  a  case  where  one  man  sues  anoth- 
er for  debt,  if  the  plaintiff  were  permitted  to 
prove  that  the  defendant  bears  the  reputation 
of  refusing  to  pay  his  Just  debts,  that  evidence 
would  work  very  advantageously  In  favor 
of  plaintiff,  or  if,  In  the  same  kind  of  a 
case,  the  defendant  were  allowed  to  prove 
that  the  plaintiff  bears  the  reputation  of  a 
contentious  individual,  habitually  suing  peo- 
ple upon  unjust  or  illegal  claims,  the  effect 
of  such  evidence  would  likely  be  disastrous 
to  plaintiff.  While  evidence  of  the  charac- 
ter mentioned  would  apparently  tend  to  es- 
tablish or  disprove  ^eciflc  issues,  it  would, 
in  reality,  tend  to  prevent  Just  verdicts  by 
clouding  the  real  Issues  with  purely  collat- 
eral issues,  which  would  draw  the  minds 
of  the  triers  of  fact  away  from  the  direct, 
legal,  and  competent  evidence  In  the  case, 
which  they  should  consider  most  diligently 
in  arriving  at  their  verdicts. 

[1,2]  It  is  undoubtedly  true  that  a  law- 
abiding  citizen  is  much  less  likely  to  commit, 
or  attempt  to  commit,  crime  than  a  man 
whose  conscience  is  seared  by  the  commis- 
sion of  many  crimes;  yet  it  is  likewise  true 
that  many  very  grave  crimes  are  committed 
by  people  who  have  theretofore  borne  a  good 
reputation,  so  that  evidence  of  a  prior  good 
reputation  is  not  a  very  potent  shield 
against  a  charge  of  having  committed  a  spe- 
cific crime,  though  a  Jury  might  think  dif- 
ferently where  the  evidence  is  conflicting  and 
the  issue  arose  collaterally.  We  take  Judi- 
cial knowledge  of  the  fact  that  it  Is  a  great 
deal  less  difficult  to  prove  a  good  reputa- 
tion on  the  part  of  a  witness  or  litigant 
than  to  impeach  his  reputation,  for  the  sim- 
ple reason  that  evidence  of  bad  reputation 
is  usually  founded  upon  acts  of  wrongdoing 
or  moral  turpitude,  and  is  of  an  affirma- 
tive character,  while  evidence  of  good  repu- 
tation may.  be,  and  usually  1b,  of  a  negative 
character,  simply  showing  that  the  neighbors 
of  a  party  whose  reputation  is  in  issue  have 
not  heard  anything  said  derogatory  of  his 
conduct.    40  Cyc.  p.  2648. 

[3, 4]  Coming  back  to  the  concrete  facts  of 
this  case,  the  evidence  of  Holland,  the  man 


whom  defendant  killed,  went  to  the  Jury 
through  his  dying  declarations  as  narrated 
by  his  sister  in  the  state's  evidence  In  chief. 
That  fact  alone  made  it  competent  for  de- 
fendant to  attack  deceased's  reputation,  if 
he  liad  any  general  evidence  that  such  repu- 
tation was  bad.  "To  affect  their  credibility 
it  is  competent  to  show  feelings  of  hostility 
on  the  part  of  the  declarant  toward  the  ac- 
cused, to  show  the  condition  of  his  mind 
subsequent  to  the  declarations  •  ♦  •  to 
prove  his  bad  character,  and  to  prove  con- 
tradictory and  conflicting  statements."  Sec- 
tion 298,  p.  580,  Wharton's  Criminal  Evi- 
dence, voL  1  (10th  Ed.).  As  no  such  evi- 
dence was  offered,  why  cannot  we  presume, 
without  proof,  that  deceased's  reputation 
was  good?  It  is  certainly  as  reasonable  for 
courts  and  Juries  to  presume  that  the  deceas- 
ed was  a  law-abiding  person  as  to  indulge 
the  presumption  that  the  defendant  on  trial 
Is  innocent,  notwithstanding  a  specific  charge 
of  crime  has  been  preferred  against  Um 
by  a  grand  Jury  or  sworn  prosecuting  olH- 
cer.  The  law  Indulges  the  presumption  of 
honesty  and  a  willingness  on  the  part  of 
every  citizen  to  obey  the  law  until  the  con- 
trary is  established  by  convincing  proof. 
Long  V.  McDow,  87  Mo.  198;  MaysvUle  v. 
Truex,  235  Mo.  619,  139  S.  W.  390. 

[J]  The  admission  of  the  evidence  touch- 
ing Holland's  good  reputation  in  this  case 
violates  a  well-known  and  highly  respected 
rule  of  law — that  evidence  cannot  be  receiv- 
ed to  bolster  up  the  testimony  of  a  witness 
whose  reputation  has  not  been  directly  at- 
tacked. State  V.  Fogg,  206  Mo.  loc.  cit  716, 
105  S.  W.  618.  (As  wa  have  seen,  deceased 
became  a  witness  through  his  dying  decla- 
ration.) No  evidence  raising  a  collateral  is- 
sue of  doubtful  propriety  should  be  admitted 
which  violates  any  well-lqiown  rule  of  law. 
The  dying  declarations  of  deceased  were  in 
conflict  with  the  evidence  of  the  state's 
chief  witness  Hall,  and  the  fact  that  de- 
ceased's hand  was  cut  further  tended  to  dis- 
credit Hall,  who  claimed  to  have  seen  de- 
ceased murdered  without  any  struggle  or 
demonstration  on  his  part.  Being  forced  to 
rely  upon  this  conflicting  evidence,  the  pros- 
ecuting attorney  evidently  thought  the  best 
plan  to  secure  a  conviction  was  to  Iwlster 
up  the  dying  declarations  of  Holland  and 
rely  upon  those  declarations  for  his  con- 
viction. In  admitting  that  testimony  the 
court  committed  an  error  prejudicial  to  de- 
fendant 

After  carefully  considering  the  authori- 
ties cited  and  the  arguments  of  the  parties, 
we  have  arrived  at  the  conclusion  that  the 
law  of  this  case  was  correctly  announced  by 
the  late  United  States  Supreme  Judge  Brew- 
er, while  a  member  of  the  Supreme  Court 
of  Kansas,  in  the  following  language:  "Ap- 
pellant insists  that  the  court  erred  In  al- 
lowing the  state  to  Introduce  evidence  of  the 
character  of  the  deceased  as  a  quiet  and 
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peaceable  man.  It  appears  tbat  tbe  deceased 
was  killed  tn  an  affray;  tjiat  this  was  the 
second  quarrel  upon  tbe  same  afternoon  be- 
tween the  deceased  and  defendant,  others 
participating.  *  *  *  On  the  trial,  and 
before  closing  their  case,  the  prosecution  was 
permitted,  over  objection,  to  ask  witnesses 
who  had  testified  that  they  knew  the  deceas- 
ed this  question:  'State  if  you  knew  his  gen- 
eral reputation  for  being  a  peaceable,  quiet, 
and  law-abiding  citizen.'  And  the  witnesses 
tesUfled  that  he  was  a  peaceable,  quiet,  and 
law-abiding  man.  No  attack  was  made  by 
defendant  at  any  time  during  the  trial  on 
tbe  character  of  the  deceased,  and  no  at- 
tempt to  show  that  he  was  a  quarrelsome 
or  turbulent  man.  *  *  *  If  the  defend- 
ant may  show  that  the  deceased  was  a  known 
quarrelsome,  dangerous  man,  why  may  not 
the  state  show  that  he  was  a  known  peace- 
able, quiet,  citizen?  The  argument  is  not 
good.  The  books  are  full  of  parallel  cases. 
The  accused  may  In  some  cases  show  his 
own  good  character.  The  state  can  never 
In  the  first  Instance  show  his  bad  character. 
A  party  can  never  offer  evidence  to  support 
a  witness'  credibility  until  it  is  attacked. 
The  reasons  for  these  rules  are  obvious. 
Such  testimony  tends  to  distract  the  minds 
of  tbe  Jury  from  the  principal  question,  and 
should  only  be  admitted  when  absolutely  es- 
sential to  the  discovery  of  the  truth.  Again, 
tbe  law  presumes  that  a  witness  is  honest, 
that  a  defendant  has  a  good  character,  and 
that  a  iwrty  killed  was  a  quiet  and  peaceable 
citizen,  except  so  far  as  the  contrary  appears 
from  the  testimony  in  the  case;  and  this 
presumption  renders  It  unnecessary  to  offer 
any  evidence  in  support  thereof."  State  r. 
Potter,  13  Kan.  loc.  dt.  422. 

In  21  Gyc.  p.  907,  the  rule  Is  announced  as 
follows:  "Ordinarily  the  character  or  repu- 
tation of  the  deceased  Is  not  involved  In  the 
issue  of  murder,  and  proof  relative  there- 
to is  generally  Inadmissible." 

For  the  error  of  the  trial  court  In  admit- 
ting evidence  of  the  good  reputation  of  Hol- 
land (the  deceased),  when  such  reputation 
had  not  been  placed  directly  In  issue  by  de- 
fendant, we  reverse  the  Judgment  and  re- 
mand the  cause  for  new  trial. 

WAL.KBR  and  FARIS,  JJ.,  concur. 


STATE  V.   SMITH. 

(Supreme  Court  of  Missouri,   Division  No.  2. 
May  20, 1913.) 

1.  Becbivino  Stolen  <6oods  (I  7*)— Indict- 

llENT. 

An   indictment  for  receiving  stolen   goods 

must  allege  all  the  essential  elements  of  larceny. 

[Ed.    Note.— For   other   cases,    see    Receiving 

Stolen   Goods,  Cent   Dig.   {§  9-14;    Dec.  Dig. 

17.*] 


2.  Rkceivino  STotxn  Goods  (g  7*)— Dbscmp- 
noN  OF  Goods  Stolen. 

An  indictment  for  receiving  stolen  goods, 
alleging  the  property  received  as  30,000  San 
Felice  cigars  of  the  value  of  $1,500  and  one 
case  of  dry  goods  of  the  valae  of  $600,  is  suffi- 
cient 

[Ed.  Note. — For  other  cases,  see  Receiving 
Stolen  Goods,  Cent.  Dig.  §§  9-14;    Dec.  Dig. 

3.  Rbcbivino  Stolen  Goods  (J  7*)— Indict- 
ment—Intent. 

An  indictment  for  receiving  stolen  goods 
need  not  allege  that  defendant  received  the 
goods  with  intent  to  deprive  the  owner  of  the 
same,  or  tbat  defendant  knew  the  goods  were 
stolen  from  any  particular  person. 

[Rd.  Note.— For  other  cases,  see  Receiving 
Stolen  Goods,  Cent.  Dig.  {S  9-14;    Dec  Dig. 

4.  Receiving  Stolen  Goods  (J  7*)— Owneb- 
SHiP— Ratlboadb. 

A  railroad  company  ia  the  special  owner  of 
goods  shipped  during  transit;  hence  an  indict- 
ment for  receiving  goods  stolen  during  tran- 
sit is  sufficient  if  it  alleges  ownership  in  tbe 
railroad. 

[Ed.  Note.— For  other  cases,  see  Receiving 
Stolen  Goods,  Cent  Dig.  H  9-14;  Dec.  Dig. 
i  7.*] 

5.  Witnesses  (J  349*)— Iicfbacement— Influ- 
encing Pbosecution. 

A  witness  offered  to  show  good  character 
of  accused  may  be  asked  on  cross-examination 
if  he  did  not  try  to  influence  the  prosecution  in 
defendant's  favor. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  K  1135-1139;   Dec.  Dig.  {  349.*] 

6.  Embezzlement  (§  13*)— Receiving  Stolen 
Goods  (S  2*) — Labcent  ob  Embezzlement. 

Where  a  check  clerk  on  a  railroad  checked 
certain  goods  received  as  short,  and  then  made 
out  false  bills  of  lading  to  a  fictitious  person 
and  reshipped  the  goods  to  another  destination, 
where  an  accomplice  received  them  and  divided 
the  profit  of  sale  with  the  check  clerk,  there  is 
no  embezzlement  so  as  to  defeat  a  prosecution 
for  receiving  stolen  goods  against  the  person 
receiving  such  goods  knowingly. 

[Ed.  Note. — For  other  cases,  see  Elmbezzle- 
ment,  Cent  Dig.  H  11,  12;  Dec  Dig.  §  13;* 
Receiving  Stolen  Goods,  Cent,  Dig.  {  4i;  Dec. 
Dig.  i  2.*] 

7.  CanaNAL  Law  ({  370*)— Othbb  Ofixnses 
—Receiving  Stolen  Goods. 

In  a  prosecution  for  receiving  stolen  goods, 
evidence  that  defendant  had  other  stolen  goods 
in  his  possession  is  admissible  to  show  guilty 
knowledge  where  the  court  properly  limits  its 
reception  to  that  purpose. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Lew,  Cent  Dig.  {{  825-829 ;  Dec.  Dig.  §  370.*] 

8.  Cbiminal    LiAW    (g    730*)- Abgxjmeni    ob" 
Counsel— Action  of  Court. 

Improper  remarks  of  counsel,  which,  on  ob- 
jection, were  ordered  stricken  out  and  tbe  jnry 
directed  to  disregard,  are  not  cause  for  re- 
versal when,  in  view  of  the  frequent  motions 
of  counsel  for  defendant  to  discharge  the  jury 
therefor,  coupled  with  objections  to  testimony 
and  a  rebuke  to  counsel,  the  jury  could  not  have 
been  prejudiced. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  1693 ;   Dec  Dig.  f  730.*] 

0.  Criminal   Law    (§    823*)— Inbtbucttons- 
Cuke  by  Otheb  Instbuctions. 

An  instruction  in  a  prosecution  for  receiv- 
ing stolen  goods,  omitting  to  charge  that  some 
one  other  than  defendant  must  have  stolen  the 
goods,  and  that  defendant  received  them  know- 
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Ing  them  to  bare  been  stolen,  Is  cured  where 
these  dements  are  charged  in  another  instruc- 
tion. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  8§  1992-1995.  3158;  Dec  Dig. 
{  a23.*] 

10.  Cbiminai,  Law  (I  1172*)— Habmixss  Eb- 

BOB— IkSTBUCTIOWS. 

In  a  prosecution  for  receivin^r  stolen  goods, 
an  instruction  incorrectly  defining  the  word 
"feloniously"  as  wickedly  and  against  the  ad- 
monition of  law  is  harmless  error,  since  no  def- 
inition of  the  word  was  necessary. 

lEd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i§  3128,  3154-3157,  8159-3163, 
8169;    Dec  Dig.  fi  1172.*] 

11.  CBIiaiTAL   Law    (g    781*)— STATBintNTS    OF 

Defendant— Necessitt  or  Cautionabt  Ir- 

BTBUCTION. 

Where  verbal  statements  of  defendant  are 
casually  made  in  the  course  of  ordinary  con- 
versation and  form  part  of  the  evidence,  and  it 
appears  that  such  statements  were  made  on  oc- 
casions more  or  less  remote  from  the  time  when 
they  were  disclosed,  a  cautionary  instruction 
should  be  given  as  a  corollary  to  the  instruction 
upon  the  weight  to  be  attached  to  such  verbal 
statements. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Cent  Dig.  H  1864-1871,  1898;  Dec.  Dig. 
{  781.*] 

12.  Cbdhrai.  Law  (J  781*)— iHCEnaNATiNO 
Statements— Nkobssitt  of  Cautionabt  In- 

STBUCnON. 

Where  there  was  no  evidence  in  a  prosecu- 
tion for  receiving  stolen  goods  that  the  incrim- 
inating statements  of  defendant,  admitted  in 
evidence,  were  casual  or  in  the  course  of  ordi- 
nary conversation,  a  requested  cautionary  in- 
struction as  to  the  weight  to  be  given  such 
statements  was  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Iaw,  Cent  Dig.  K  1864-1871,  1888;  Dec  Dig. 
f  781*] 

Appeal  from  Criminal  Court,  Jackson 
County;  Edward  E.  Porterfleld,  Judge. 

Thomas  B.  Smith  was  convicted  of  receiv- 
ing stolen  goods,  and  he  appeals.    Affirmed. 

The  defendant  is  charged  in  an  Informa- 
tion filed  by  the  prosecuting  attorney  of 
Jackson  county  with  receiving  stolen  goods, 
knowing  them  to  have  been  stolen  from  the 
owner,  the  Missourl-Padflc  Railway  Com- 
pany. A  trial  before  a  Jury  resulted  in  a 
verdict  of  guilty  and  the  assessment  of  the 
punishment  at  four  years'  imprisonment  In 
the  penitentiary.  From  this  sentence  defend- 
ant appeals.  Pending  the  appeal  a  stay  of 
execution  was  granted  upon  the  filing  of  a 
satisfactory  bond. 

In  March,  1910,  a  manufacturer  of  cigars 
at  Lima,  Ohio,  shipped  30,000  "San  FeUce" 
cigars  to  Sol  H.  Cohen,  CotFeyviUe,  Kan. 
This  shipment  was  delivered  to  the  Pennsyl- 
vania Railroad  at  Lima  for  transx)ortatlon  to 
St.  Louis,  whence  it  was  routed  via  the  Mis- 
souri-Pacific Railway  Company  to  Coffey- 
vllle,  Kan.  It  was  duly  received  at  Kansas 
City,  Mo.,  on  March  17,  1910,  in  a  New  York 
Central  car,  from  which  it  was  checked  out 
to  a  Missouri-Pacific  car,  which  was  the  Cof- 
feyrllle  car  on  that  date.  The  CoffeyviUe 
car  arrived  at  Its  destination  March  IS,  1910, 


with  the  seahs  intact,  but  It  was  disoovered 
by  Cohen  upon  being  notified  of  the  arrival 
of  the  goods  that  the  shipment  was  short 
three  cases  of  dgara  Cohen,  not  being  able 
to  secure  any  trace  of  same,  made  a  claim 
therefor  to  the  company  for  goods  lost  in 
transit  Subsequent  Investigation  disclosed 
that  upon  the  receipt  of  this  shipment  at 
Kansas  City  it  was  taken  in  charge  by  the 
local  freight  agent  of  the  company,  who  bad 
several  assistants.  The  manner  in  which 
the  shipments  were  received  by  the  railway 
company  showed  that  waybills  accompanied 
each  shipment,  and  when  a  transfer  of 
freight  was  to  be  made  from  one  car  to 
another  a  check  clerk  was  given  the  waybill 
for  that  car  in  order  to  identify  the  goods 
and  make  a  record  of  the  transfer.  It  was 
the  duty  of  the  check  clerk  to  handle  the 
waybills  and  check  out  the  packages  noted 
thereon;  to  direct  the  truckmen  which 
packages  were  to  go  to  the  warehouse  and 
which  were  to  be  taken  to  other  cars;  and, 
in  case  of  a  transfer  to  another  car,  to  which 
particular  car  the  freight  was  to  go. 

At  the  time  in  question  one  of  the  assist- 
ants of  the  local  freight  agent  was  a  cbedc 
clerk  named  Frank  Wedow.  As  check  clerk, 
Wedow  bad  access  to  the  cars  and  was  pro- 
vided with  a  paint  pot  and  brush  for  the 
marking  of  freight  Through  a  corrupt 
agreement  with  one  Bud  Connole,  afterwards 
shown  to  have  been  a  "police  character," 
Wedow  and  another  check  clerk,  named  Mc- 
Mahon,  had  been  stealing  from  the  railway 
company  by  diverting  shipments  of  freight; 
Wedow,  who  testified  for  the  state,  stated 
the  manner  in  which  these  shipments  were 
diverted;  the  name  of  the  original  consignee 
would  be  marked  out  and  the  freight  recon- 
elgned  usually  to  some  fictitious  persons  at 
Leavenworth,  Kan.;  the  freight  would  then 
be  checked  short  on  the  original  bill,  a  new 
bill  of  lading  would  be  Issued  by  the  check 
clerks  in  duplicate  in  the  name  of  the  ficti- 
tious consignee,  and  the  freight  shipped  out 
as  an  original  shipment  from  Kansas  City. 
To  give  such  false  bills  of  lading  an  ap- 
pearance of  genuineness,  Wedow  would  sign 
them  and  place  them  on  what  was  called  the 
"block  stamp,"  to  which  he  had  access  in 
the  office.  He  would  then  deliver  a  copy  of 
the  fraudulent  bill  of  lading  to  Bud  Connole 
and  file  the  other  in  the  block  office,  where 
another  clerk,  who  prepared  the  waybills, 
would  take  charge  of  It  SubsequenUy  the 
freight  would  be  called  for  at  Leavenworth 
by  some  one  representing  the  fictitious  con- 
signee, and  It  would  be  shipped  back  to  Kan- 
sas City;  In  a  week  or  two  thereafter  Bud 
Connole  would  turn  over  to  Wedow  the  mon- 
ey representing  the  latter's  share  in  the  prof- 
its of  the  unlawful  enterprise. 

In  the  manner  above  described,  on  March 
17,  1910,  Wedow  stole  from  the  Missouri- 
Pacific  Railway  Company  three  cases  of  the 
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cigars  consigned  to  Sol  H.  Coben  and  a  case 
of  dry  goods.  Tbe  cigars  were  reconslgned 
by  Wedow  in  two  shipments  consisting  of 
one  case  of  cigars  and  two  cases  of  cigars, 
respectively,  to  "J.  A.  Long,  Leavenwortli, 
Kan.,"  and  tbe  case  of  dry  goods  to  "J.  F. 
Evers,  Leavenwortb,  Kan."  Bills  of  lading 
were  Issued  by  Wedow  In  duplicate  showing 
shipments  of  one  case  of  cigars  and  two  cas- 
es of  cigars,  and  one  case  of  dry  goods,  as 
above  stated. 

From  tbe  loading  list  of  the  railway  com- 
pany it  was  shown  there  was  only  one  car 
loaded  out  of  Kansas  City,  Mo.,  for  Leaven- 
wortb, Kan.,  on  March  17,  1910 ;  and  on  that 
date  tbe  waybills  of  tbe  company  showed 
that  there  were  shipments  of  one  case  of 
cigars  and  two  cases  of  cigars  and  one  of 
dry  goods. 

Tbe  shipments  were  duly  received  at  Leav- 
enworth on  March  18,  1910,  and  on  tbe  fol- 
lowing day  one  J.  W.  King,  an  employ^  of 
tbe  defendant,  presented  the  fraudulent  bills 
of  lading  which  bad  been  made  out  by  Wedow 
covering  tbe  three  cases  of  cigars  and  the 
one  case  of  dry  goods.  King  surrendered 
tbe  bills  of  lading  to  tbe  cashier  of  the  rail- 
way company  at  Leavenwortb,  received 
freight  receipts  to  be  delivered  to  tbe  check 
clerk,  and  upon  delivery  of  tbe  goods  to  him 
signed  bis  own  name  to  these  receipts,  as 
well  as  the  names  of  the  fictitious  con- 
signees. Upon  receiving  the  cases  of  cigars 
and  dry  goods.  King  had  them  transferred 
from  tbe  Mlssouri-Padflc  Railway  station  to 
tbe  Burlington  Railway  station,  where  be 
relabeled  the  four  cases  "household  goods" 
and  bijled  them  out  as  such  over  tbe  Burling- 
ton Railway  to  J.  W.  King,  Kansas  City, 
Mo.  The  freight  receipt  of  tbe  Burlington 
Gomimuy  showed  that  this  shipment  consist- 
ed of  four  boxes  of  household  goods;  it  was 
unloaded  at  Kansas  City  on  March  23,  1910, 
and  the  .boxes  were  afterwards  delivered 
to  Mat  Francis,  a  negro  driver  In  the  employ 
of  the  defendant,  who  signed  a  receipt  there- 
for and  hauled  the  goods  to  the  defendant's 
place  of  business.  During  this  time  defend- 
ant, O.  H.  Pratt,  and  others  were  engaged  in 
tbe  business  of  buying,  selling,  and  storing 
household  goods  and  furniture,  and  conduct- 
ing a  general  auction  house  under  the  names 
of  Walnut  Street  Auction  &  Storage  Com- 
pany, and  Moore  Transfer  &  Storage  Com- 
pany, at  Kansas  City,  Mo.  By  a  former 
employ^  of  defendant  it  was  shown  that  tbe 
latter  had  handled  cases  of  cigars  brought 
to  bis  storage  house  by  two  negro  drivers. 
Mat  Francis  and  Will  Myers.  These  goods 
were  marked  with  the  name  of  J.  W.  King, 
and  on  tbe  boxes  appeared  another  name 
which  bad  been  partially  obliterated  with 
black  paint  A  few  days  thereafter  the  ci- 
gars were  loaded  Into  a  transfer  wagon,  and 
defendant  ordered  a  driver  to  take  them  to 
Friedman's  saloon  at  Fifth  and  Walnut 
streets  in  Kansas  City. 

Frequent  claims  for  goods  lost  In  transit 
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at  Kansas  City  caused  the  Missouri-Pacific 
Railway  Company  to  detail  one  of  its  spe- 
cial agents,  named  N.  P.  Kemp,  to  investi- 
gate the  matter.  Accompanied  by  an  officer 
with  a  search  warrant,  he  went  to  defend- 
ant's place  of  business  and  discovered  and 
Identified  a  number  of  different  articles  it 
was  shown  bad  been  stolen  from  Mlssouri- 
Padflc  cars,  including  several  pianos,  several 
cases  of  clothing,  a  case  of  dry  goods,  and 
five  cases  of  San  Felice  cigars.  They  also 
found  the  original  freight  bill,  the  duplicate 
of  which  had  been  signed  by  defendant's 
driver  covering  the  goods  alleged  in  the 
information  to  have  been  stolen,  and  which 
King  had  shipped  back  from  Leavenwortb 
as  household  goods. 

There  is  also  much  evidence  in  regard  to 
the  identification  of  the  property  found  in 
defendant's  storage  bouse  other  than  that 
described,  not  necessary  to  be  detailed  in 
tills  connection.  It  was  shown  that  through 
the  instrumentality  of  Wedow  these  goods 
had  been  diverted  from  their  original  desti- 
nation and  shipped  usually  to  Leavenwortb, 
Kan.,  where  in  some  instances  King,  under 
the  direction  of  Connole,  would  go  to  Leav- 
enworth, get  tbe  goods,  and  resblp  tbem  to 
defendant  at  Kansas  City.  Tbe  evidence 
showed  that  two  cases  of  San  Felice  cigars 
had  previously  thus  been  stolen  from  the 
company  in  addition  to  the  three  described 
in  the  information. 

Defendant,  after  making  contradictory  and 
Inconsistent  statements  about  the  other  prop- 
erty, admitted  to  Kemp:  That  he  had  re- 
ceived tbe  San  Felice  cigars  in  the  same 
manner  as  the  other  goods.  That  Bud  Con- 
nole bad  given  him  bills  of  lading  covering 
these  shipments,  and  that  defendant  bad 
sent  a  clerk  to  Leavenwortb  to  obtain  the 
cigars  and  box  of  dry  goods  and  ship  tbem 
back  to  Kansas  City,  where  be  bad  stored 
them  for  Connole,  and  that  he  bad  thai 
bought  them  from  Connole  and  afterwards 
sold  the  cigars  to  a  saloon  keeper  named 
Friedman.  That  the  case  of  dry  goods  was 
obtained  in  tbe  same  way.  Cigars  were 
found  in  the  possession  of  Friedman  with 
boxes  labeled  "Sol  H.  Cohen,  CoffeyviUe, 
Kansas." 

On  the  same  morning  the  search  warrant 
was  served  on  defendant.  King,  the  employ^, 
made  a  statement  In  writing  which  tbe  de- 
fendant in  a  conversation  with  Kemp  admit- 
ted to  be  true.  It  was  to  tbe  effect  that  one 
of  the  proprietors  of  the  storage  bouse  had 
given  King  what  purported  to  be  an  orig- 
inal bill  of  lading  covering  the  cases  de- 
scribed in  tbe  information  and  bad  directed 
the  latter  to  go  to  Leavenworth,  Kan.,  present 
the  bills  at  the  Missouri-Pacific  freight  bouse, 
get  the  freight  and  mark  the  boxes  "house- 
hold goods,"  and  resblp  them  to  Kansas  City 
over  tbe  Burlington  Railway,  consigned  to 
King;  that  on  his  return  to  Kansas  City  be 
gave  the  bills  of  lading  to  a  Mr.  Smith  or 
Pratt,  associates  In  business  with  the  defend- 
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ant  Following  the  serylce  of  the  search 
warrant,  defendant  was  called,  into  a  room 
at  the  police  station  where  Connole  was  un- 
der arrest  The  Inspector  asked  defendant 
if  that  was  the  man,  pointing  to  Connole, 
who  had  brought  him  the  rarious  bills  of 
lading,  and  defendant  said  he  was.  Connole 
upbraided  the  defendant  In  Tile  terms  for 
his  statements  in  regard  to  the  matter,  and 
among  other  things  said:  "Ton  are  a  fine 
one."  To  which  defendant  replied:  "Well, 
they  searched  my  place  and  found  the  goods 
there;  what  could  I  do?"  To  which  Con- 
nole, among  other  things,  said:  "Tou  know 
who  lam;  you  know  my  reputation ;  every 
yellow  dog  in  the  north  end  knows  what  I 
am ;  you  knew  that  these  goods  were  stolen 
when  you  bought  them.  Well,  all  right,  I 
have  consumption,  and  I  won't  live  long 
anyway.  I  won't  be  here  in.  six  weeks."  To 
which  defendant  replied:  "Then  why  did  you 
bring  me  into  this?  Why  didn't  you  take  it 
upon  yourself  if  you  are  going  to  die  any- 
way?" 

One  Hardy,  a  dealer  in  secondhand  goods, 
testified  that  Connole  had  attempted  to  sell 
him  some  San  Felice  cigars  at  d^endant's 
place  of  business,  but  they  could  not  agree 
on  the  price. 

A  witness  named  Clark,  who  it  was  shown 
was  also  one  of  the  partners  or  proprietors 
in  defendant's  business,  stated  that  they  had 
some  cigars  In  storage  on  March  23,  191U, 
and,  as  defendant  wanted  to  buy  them  from 
the  person  who  placed  them  in  storage,  he 
(Clark)  took  some  of  them  around  with  a 
view  to  getting  prices  on  them.  Clark  was 
shown  a  receipt  book  kept  by  the  house, 
which  he  stated  ought  to  show  all  storage, 
but  he  was  unable  to  find  where  Bud  Con- 
nole or  J.  W.  King  liad  stored  any  goods 
covering  the  time  when  the  property  de- 
scribed in  the  information  was  shown  to 
have  been  in  the  warehouse. 

O.  H.  Pratt,  another  partner,  testified  that 
he  looked  after  the  storage  branch  of  the 
house,  and  the  defendant  did  the  buying  for 
the  firm ;  that  about  March  19,  1010,  a  par- 
ty came  in  and  requested  him  to  go  to  lieav- 
enworth  and  get  four  boxes  of  goods  and 
put  them  in  storage ;  that  the  bills  of  lading 
covered  goods  the  same  as  those  described 
in  the  information.  These  bills  were  left  at 
the  store  for  the  purpose  of  getting  the 
goods,  but  he  could  not  recall  the  name  of 
the  person  who  brought  them;  that  King 
was  sent  to  Lieavenworth  to  ship  the  goods 
into  the  house  according  to  the  instructions 
of  the  man  who  left  the  bills  of  lading; 
and  that  the  goods  were  shipped  into  the 
house  and  a  receipt  issued  for  them. 

Defendant  testified  at  length  as  to  the 
manner  in  which  he  had  received  the  other 
goods  shown  to  have  l>een  identified  by  the 
special  agent  of  the  railway  company  as 
having  been  stolen.  That  he  had  bought 
the  cigars  not  exactly  from  Connole,  but 
from  a  party  that  Connole  was  selling  them 


for,  for  $12  a  thousand.  It  was  shown  tbat 
these  cigars  liad  l>een  sold  by  the  manufac- 
turer to  Cohen  originally  for  $31  per  thou- 
sand. Defendant  in  liia  testimony  denied 
that  he  had  ever  seen  the  statement  of  Kin^, 
which  King  had  testified  he  had  read  over 
and  admitted  to  be  true,  at  the  police  sta- 
tion, and  denied  that  he  liad  ever  sent  any- 
body to  Leavenworth  to  get  any  goods.  With 
reference  to  the  character  of  the  goods  be 
bandied,  defendant  said  they  were  all  kinds, 
grocery  stocks,  cigar  stocks,  mllliuery  stocks, 
and  even  whisky;  "anything,"  he  said,  "we 
can  make  a  dollar  en."  On  cross-examina- 
tion defendant  said  King  Iiad  worked  for 
him  off  and  on  for  three  or  four  years,  but 
that  he  liad  not  seen  him  for  about  two 
weeks  before  the  trial.  Defendant  again  de- 
nied that  he  had  ever  discussed  King's  state- 
ment with  Kemp  or  acknowledged  the  same 
to  l>e  true;  that  Connole  Iiad  represented 
himself  to  the  defendant  as  a  scalper  en- 
gaged in  buying  and  selling  all  kinds  of 
goods,  and  all  defendant  had  ever  bought 
from  him  was  two  pianos  and  the  cigars,  and 
that  he  liad  sold  the  cigars  to  Friedman  at 
$17  a  thousand. 

Testimony  of  an  Indefinite  nature  was  of- 
fered on  the  part  of  defendant  with  refer- 
ence to  the  custom  of  warehousemen  in 
Kansas  City  in  storing  goods,  tending  to 
show  that  goods  were  stored  in  the  name 
of  the  person  bringing  them  in;  tliat  some 
houses  simply  marked  the  boxes  with  the 
number  of  the  storage  receipt,  while  others 
placed  on  the  boxes  both  this  number  and 
the  customer's  name.  Further  testimony 
was  to  the  efTect  that,  while  goods  were  oft- 
en received  by  a  railroad  on  bills  of  lading 
and  stored  in  the  name  of  the  consignee,  it 
was  not  customary  to  send  such  goods  out 
to  surrounding  towns  and  ship  them  back 
for  storage;  that,  in  storing  goods,  ware- 
house receipts  were  usually  issued  which 
were  surrendered  when  the  goods  were  tak- 
en out  of  storage.  Blve  witnesses  testified 
as  to  defendant's  good  character. 

The  defendant  assigns  as  error  the  over- 
ruling of  his  motion  to  quash  the  informa- 
tion ;  the  admission  of  improper  evidence ; 
refusing  to  admit  competent  evidence;  re- 
marks of  the  prosecuting  attorney  in  his 
opening  statement  to  the  jury;  improper 
comments  by  the  court  on  the  evidence  dur- 
ing the  trial ;  criticisms  by  the  court  on  the 
conduct  of  defendant's  counsel  during  the 
trial;  hostility  of  the  court  to  the  defend- 
ant during  the  trial  and  in  the  presence  of 
the  jury ;  giving  improper  instructions  asked 
by  the  defendant ;  improper  statements  made 
during  the  trial  by  counsel  for  the  state  in 
regard  to  the  defendant;  permitting  the 
jury  to  separate  at  the  noon  hour  the  first 
day  of  the  trial ;  because  the  verdict  is  not 
ttiat  of  a  fair  and  impartial  jury  and  is  in 
violation  of  the  coustilutional  rights  of  the 
defendant 


Digitized  by 


Google 


Mo.) 


STATE  V.  SMITH 


323 


B.  B.  EIrwan,  of  Kansas  City,  for  appel- 
lant John  T.  Barker,  Atty.  Gen.  (Paul  P. 
Prosser,  of  Fayette,  of  counsel),  for  the 
State. 

WALKER,  J.  (after  stating  the  facts  as 
aboTe).  [1]  1.  The  Information  which  the 
defendant  alleges  is  Insufficient,  omitting  the 
formal  parts.  Is  as  follows:  "Now  comes 
Virgil  Oonkllng,  prosecuting  attorney  for 
the  state  of  Missouri,  In  and  for  the  body  of 
the  county  of  Jackson,  and  upon  his  oath  In- 
forms the  court  that  Thomas  B.  Smith, 
whose  Christian  name  In  full  Is  unknown  to 
said  prosecuting  attorney,  late  of  the  county 
aforesaid,  on  the  23d  day  of  March,  1910,  at 
the  county  of  Jackson,  state  of  Missouri, 
30,000  San  Felice  cigars  of  the  value  of 
$1,500,  one  case  dry  goods  of  the  value  of 
$600,  of  the  aggregate  value  of  $2,100  of  the 
goodis,  chattels,  and  personal  property  of  the 
Missouri-Pacific  Railway  Company,  a  corpo- 
ration, then  lately  before  feloniously  stolen, 
taken,  and  carried  away,  unlawfully  and 
feloniously  did  buy  and  receive;  he  (the 
said  Thomas  B.  Smith)  then  and  there  know- 
ing the  said  goods,  chattels,  and  personal 
property  to  have  been  feloniously  stolen, 
taken,  and  carried  away  as  aforesaid, 
against  the  peace  and  dignity  of  the  state." 
In  criminal  charges  of  the  character  here 
involved  it  is  necessary  that  the  informa- 
tion allege  all  the  essential  elements  of  lar- 
ceny, because  as  was  said  by  this  court  in 
State  V.  Fink,  186  Mo.  loc.  cit  58,  84  S.  W. 
loa  cit  924:  "The  defendant,  who  Is  charged 
with  receiving  the  stolen  goods,  has  the  right 
to  Join  issue  with  the  state  upon  that  ma- 
terial allegation  of  the  larceny,  and  show 
that,  in  fact,  no  larceny  was  committed."  If, 
therefore,  the  essential  requisites  to  properly 
charge  larceny  appear  in  this  Information, 
it  Is  not  subject  to  valid  objection. 

[2]  The  stolen  property  alleged  to  have 
been  received  is  described  as  "30,000  San 
Felice  cigars  of  the  value  of  $1,500  and 
one  case  of  dry  goods  of  the  value  of  $600" ; 
this,  as  was  held  In  State  v.  Kosky,  191  Mo. 
1,  90  S.  W.  454,  is  a  sufficient  description  to 
apprise  the  defendant  as  to  what  property 
he  was  charged  with  having  received. 

[3]  While  the  essentials  requisite  to  charge 
larceny  must  be  pleaded,  It  Is  not  necessary 
to  allege  that  the  defendant  received  the 
goods  with  the  intent  to  deprive  the  owner 
of  same  (State  v.  Rich,  245  Mo.  loc.  dt  167, 
149  S.  W.  464);  nor  is  it  required  that  an 
iuformation,  such  as  is  here  under  consider- 
ation, allege  that  the  defendant  knew  the 
goods  were  stolen  from  any  particular  per- 
son. State  v.  Sakowski,  191  Mo.  loc.  dt  645, 
90  S.  W.  435,  4  Ann.  Cas.  751. 

[4]  The  name  of  the  owner  of  the  property 
is  alleged  to  be  the  Missourl-Paclflc  Rail- 
way Company,  a  corporation.  The  proper- 
ty stolen  was'  shown  to  have  been  in  the 
actual  possession  of  the  railway  company  at 
the  time  It  was  taken;    the  company,  there- 


fore, was  the  special  owner  during  transit 
State  V.  Mlntz,  189  Mo.  loc.  cit  282,  88  S.  W. 
12 ;  State  v.  Waghalter,  177  Mo.  676,  76  S. 
W.  1028;  Storage  &  Mov.  Co.  v.  Transit  Co., 
120  Mo.  App.  414,  97  S.  W.  184;  C.  &  A. 
Ry.  Co.  V.  K.  C.  Sub.  R.  R.  Co.,  78  Mo. 
App.  loc.  dt  259 ;  6.  Cyc.  435.  Under  this 
state  of  facts,  if  the  stolen  property  Is  in 
the  actual  possession  of  a  person  other  than 
the  general  owner,  the  latter  still  has  the 
constructive  possession,  and  the  owner- 
ship may  properly  be  alleged  and  proved  d- 
ther  in  the  spedal  owner  having  actual  pos- 
session, or  in  the  general  owner  having  con- 
structive possession.  State  v.  Lackey,  230 
Mo.  loc.  dt.  715,  132  S.  W.  602.  Tested  by 
the  gauge  of  a  charge  for  larceny,  the  in- 
formation is  found  to  contain  all  the  re- 
quired essentials.  We  are  therefore  of  the 
opinion  that  the  defendant's  motion  to  quash 
was  properly  overruled. 

[5]  2.  Defendant  assigns  error  in  the  ad- 
mission and  exclusion  of  testimony.  De- 
fendant Introduced  witnesses  to  establish  his 
good  character;  the  state  on  cross-examina- 
tion asked  one  of  these  if  he  had  not  sought 
to  influence  the  prosecution  In  defendant's 
favor.  Counsel  for  defendant  objected  on 
the  ground  that  the  Inquiry  was  prejudicial 
and  asked  that  the  court  rebuke  the  prose- 
cuting attorney  and  discharge  the  Jury.  The 
court  sustained  the  objection  to  the  ques- 
tion, but  refused  to  rebuke  the  prosecutor  or 
discharge  the  Jury.  The  question  was  not 
improper.  To  show  interest  or  bias,  a  wit- 
ness may  be  asked  on  cross-examination  the 
state  of  his  mind  or  the  nature  of  his  con- 
duct in  regard  to  the  party  in  whose  favor 
or  against  whom  he  is  testifying.  "In  such 
cross-examination  great  latitude  is  allowed; 
the  general  rule  being  that  anything  tend- 
ing to  show  bias  on  the  part  of  the  witness 
may  be  drawn  out,  so  that  anything  that 
shows  friendship  towards,  or  enmity  against, 
the  party,  or  an  Inclination  for  or  against 
either  party,  may  be  shown.  Inasmuch  as 
the  Jurors  are  the  sole  Judges  of  the  cred- 
ibility of  the  witness,  any  matter  that  will 
properly  assist  the  Jurors  in  forming  a  cor- 
rect Judgment  from  all  of  the  facts  ought  to 
be  shown  in  evidence."  1  Whar.  Cr.  Ev. 
(10th  Ed.)  {  488,  p.  1011;  40  Cyc.  p.  2489. 
The  same  rule  applies  to  the  cross-examina- 
tion of  witnesses  in  civil  as  in  criminal  cas- 
es, when  it  Is  sought  to  show  bias  or  preju- 
dice as  affecting  credibility.  To  illustrate, 
in  Czezewzka  v.  Benton  Bellefontaine  Rail- 
way Co.,  121  Mo.  201,  25  S.  W.  911,  it  is 
held  that  the  extent  to  which  the  temper  and 
disposition  of  a  witness  may  be  shown  on 
cross-examination  is  largely  within  the  dis- 
cretion of-  the  trial  court.  A  like  rule  is  to 
be  found  in  Gordon  v.  Railroad,  222  Mo. 
516,  121  S.  W.  80,  and  State  v.  Steele,  226 
Mo.  5S},  126  S.  W.  406.  In  State  v.  Turl- 
ington, 102  Mo.  fi42,  15  8.  W.  141,  it  was 
held  competent  on  cross-examination  in  a 
criminal  trial  to  introduce  a  letter  written 
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by  the  witness  to  defendant  after  the  of- 
fense, tending  to  show  witness'  sympathy 
and  partisanship  with  defendant.  And  It 
may  be  asked  of  a  witness  for  defendant  on 
cross-examination  if  she  did  not  offer  the 
prosecuting  witness  money  If  he  would  go 
away  and  not  testify  against  the  defendant 
State  y.  Hack,  118  Mo.  92,  23  S.  W.  1089. 

The  rule  in  regard  to  the  cross-examina- 
tion of  witnesses  to  test  their  credibility  is 
thus  stated  in  Stephen's  Digest  of  the  Law 
of  Evidence  (article  129,  p.  185):  "When  a 
witness  is  cross-examined,  he  may,  in  addi- 
tion to  matters  testified  in  chief,  be  asked 
any  questions  to  test  his  accuracy,  veracity, 
or  credibility,  or  to  sliake  his  credit  by  in- 
juring his  character.  To  tliis  end  the  rela- 
tions of  the  witness  to  the  party  or  the  sub- 
ject-matter of  the  suit  may  be  shown;  his 
interest,  motive,  way  of  life,  associations, 
habits,  prejudices,  and  physical  defects  and 
infirmities  may  be  shown  if  they  tend  to 
affect  his  capacity." 

[I]  3.  There  was  no  evidence  of  embezzle- 
ment as  contended  by  defendant  The  act 
of  the  check  clerk,  Wedow,  in  falsely  re- 
marking and  reconslgnlng  the  goods  In  ques- 
tion was  the  preliminary  step  In  the  lar- 
cenous taking  of  same.  There  was  no  con- 
structive or  actual  possession  of  the  goods 
by  Wedow  to  authorize  the  assumption  that 
bis  intention  to  steal  them  was  conceived 
only  after  he  had  reniarked  and  reconsigned 
them.  Having  no  possession,  the  conclusion 
is  inevitable  that  the  larcenous  taking  com- 
menced when  he  went  into,  the  car  to  check 
out  the  goods  for  reshlpment.  Then,  and 
then  only,  his  possession  began,  and,  being 
wrongful  in  its  inception,  his  act  consti- 
tutes nothing  more  than  larceny.  The  sub- 
sequent handling  of  the  goods  before  they 
were  received  by  the  defendant  Is  tarred  with 
the  same  crime,  thus  laying  the  foundation 
for  the  offense  charged  in  the  information. 
The  trial  court  did  not  err,  therefore,  in  sub- 
mitting the  cause  to  the  jury  on  the  ground 
that  the  evidence  tended  to  show  that  the 
goods  received  by  defendant  had  originally 
been  stolen  and  not  embezzled. 

[7]  4.  The  admission  of  testimony  on  be- 
half of  the  state  that  defendant  had  in  his 
possession  other  articles  of  stolen  property 
was  not  error.  Guilty  knowledge  la  the 
gravamen  of  the  offense  of  receiving  stolen 
property,  and  scienter  may  be  proved  by  oth- 
er previous  similar  acts.  Coleman  v.  People, 
58  N.  Y.  555;  Copperman  v.  People,  56  N. 
Y.  591 ;  People  v.  McClure,  148  N.  T.  95,  42 
S.  W.  523.  In  the  case  at  bar  the  evidence 
of  other  offenses  of  like  character  showed 
a  common  plan  or  scheme  for  the  receiving 
of  stolen  goods  so  closely  related  to  the  of- 
fense in  question  that  proof  of  the  former 
tended  to  establish  the  latter.  Under  such 
a  state  of  facts,  an  exception  is  created  to 
the  rule  against  the  admission  of  evidence  of 
other  crimes,  so  as  to  render  tlie  testimony 


objected  to  by  defendant  admissible;  In  ad- 
dition, the  other  offenses  were  so  mixed  and 
Intermingled  with  that  at  bar  as  to  render  it 
Impossible  to  give  full  proof  of  the  one  wltb- 
out  at  the  same  time  showing  the  commis- 
sion of  the  other;  under  such  circumstances, 
evidence  of  any  or  all  of  such  offenses   Is 
admissible  against  a  defendant  on  trial  for 
one  of  them,  which  is  itself  but  a  detail  ot 
the   general    criminal    scheme.      Underhill's 
Cr.  Ev.  (2d  Ed.)  §  88,  p.  157.     It  was  held 
by  the  Court  of  Appeals  of  New  York  tbat, 
in  a  prosecution  for  receiving  stolen  property 
where  young  boys  had  sold  hides  for  a  gross- 
ly inadequate  price  to  the  defendant,  other 
purchases  of  hides  from  such  boys  are  ad- 
missible, even  though  the  tildes  bought  on 
other   occasions  were  stolen   from  different 
owners  than  the  owner  of  the  hides  concern- 
ed In  the  prosecution  on  trial.     People  ▼. 
Doty,  175  N.  Y.  164,  67  N.  E.  303.    The  rul- 
ing of  the  Supreme  Court  of  tills  state  in 
State  v.  Plynn,  124  Mo.  480,  27  S.  W.  1105, 
has  a  general  bearing  to  the  same  effect    On 
the   trial   of    an    indictment   for    receiving 
stolen  goods   knowing  them   to  have   been 
stolen,  It  is  proper  for  the  prosecution  to 
prove  acts  of  receiving  stolen  goods  from 
the  same  person  other  than  those  described 
in  the  Indictment  In  order  to  show  guilty 
knowledge   on   the    part   of   the   defendant 
Commonwealth  v.  Johnson,  133  Pa.  293,  Id 
Atl.  403;  State  v.  Hablb,  18  R.  I.  558,  30  AtL 
462.    In  each  of  these  cases  the  original  lar- 
ceny was  committed  by  an  employ*  of  the 
persons  alleged  in  the  Indictments  to  be  the 
owners  of  the  property. 

Evidence  of  the  receiving  by  the  defendant 
of  other  stolen  property  than  ttiat  cliarged 
In  the  information  is  competent  and  admissi- 
ble for  the  purpose  of  showing  the  intent 
of  the  defendant  with  reference  to  receiv- 
ing the  property  which  he  is  charged  with 
having  illegally  received.  Morgan  v.  State* 
31  Tex.  Cr.  R.  1,  18  S.  W.  647;  People  ▼. 
Itando,  3  Parker,  Cr.  R.  (N.  Y.)  335;  State 
V.  Crawford,  39  S.  C.  343,  17  S.  BL  799;  De- 
voto  V.  Commonwealth,  3  Mete.  (Ey.)  417: 
Shrledley  v.  State,  23  Ohio  St  130.  As  a 
safeguard  to  prevent  the  jury  being  prejudic- 
ed or  misled  by  evidence  of  other  offenses, 
the  trial  court  in  the  case  at  bar  gave  the 
following  instruction:  "The  court  instructs 
the  jury  that  the  evidence  Introduced  as  to 
other  transactions,  if  any,  la  submitted  to 
your  consideration  for  the  sole  purpose  of 
shedding  light  (if  they  have  that  effect)  upon 
the  intent  and  motive  of  the  defendant  In 
the  transaction  set  out  in  the  Information 
in  this  case,  for  which  he  is  now  on  trial, 
and  for  no  other  purpose."  In  view  of  the 
foregoing  we  are  of  the  opinion  tliat  the 
trial  court  committed  no  error  in  admitting 
evidence  of  other  offenses. 

[I]  6.  A  careful  examination  of  the  tran- 
script falls  to  disclose  any  error  In  the  con- 
duct of  the  court  or  that  of  the  prosecuting 


Digitized  by 


Google 


HoJ 


STATE  T.  SMITH 


826 


attorney  to  wUch  exceptions  were  properly 
saved.  The  Improper  remarks  made  and 
questions  asked  witnesses  by  the  counsel  for 
the  state  in  regard  to  defendant's  conduct 
and  reputation  while  residing  In  Atchison, 
Kan.,  were,  on  objections  being  made  there- 
to, ordered  stricken  out  and  the  jury  directed 
to  disregard  same.  The  frequent  motions 
made  by  counsel  for  defendant,  coupled  with 
bis  objections  to  testimony,  that  the  court 
discharge  the  jury  were.  In  view  of  the  mer- 
ited rebukes  given  the  prosecuting  attorney, 
sufficient  to  authorize  the  overruling  of  de- 
fendant's motions  and  to  prevent  the  Jury 
being  misled  or  prejudiced.  Much  must  nec- 
essarily be  left  to  the  discretion  of  the  trial 
oonrt  in  such  matters,  and  its  action  should 
not  be  disturbed  unless  manifest  prejudice 
bas  resulted.  State  v.  Crow,  107  Mo.  349,  17 
S.  W.  745.  The  court  displayed  commendable 
fairness  and  firmness  In  keeping  overzealous 
counsel  within  reasonable  bounds,  and  de- 
fendant bas  no  substantial  cause  of  com- 
plaint in  this  regard. 

[t,  II]  6.  Defendant  complains  of  the  giv- 
ing of  instruction  numbered  1.  It  is  as  fol- 
lows: "The  court  instructs  the  Jury  that  if 
yon  find  and  believe  from  the  evidence  in 
this  case  that  at.  tbe  county  of  Jackson  and 
state  of  Missouri,  at  any  time  within  three 
years  before  the  5th  day  of  June,  1910,  the 
date  of  tbe  fllinK  of  the  information  in  this 
case,  tbe  defendant,  Thomas  B.  Smith,  un- 
lawfully and  feloniously  did  buy  and  re- 
ceive 80,000  San  Felice  cigars  and  one  case 
of  dry  goods,  and  that  tbe  same  were  then 
and  tiiere  tbe  property  of  the  Missouri-Pa- 
cific Railway  Company,  a  corporation,  and 
that  tbe  said  cigars  and  dry  goods  bad  been 
then  lately  before  unlawfully  and  felonious- 
ly stolen,  taken,  and  carried  away  from  tbe 
said  Mlssourl-Padflc  Railway  Company,  and 
that  the  said  Thomas  B.  Smith  then  and 
there  well  knew  the  said  goods  and  property 
to  have  been  feloniously  stolen,  taken,  and 
carried  away,  you  will  find  the  defendant 
guilty.  And  if  you  believe  such  property  to 
be  of  tbe  value  of  |30  or  more,  you  will  as- 
sess his  punishment  at  imprisonment  in  tbe 
state  penitentiary  for  not  less  than  two  and 
not  more  than  five  years.  'Feloniously,'  as 
used  In  this  Instruction,  means  wickedly,  and 
against  the  admonition  of  the  law;  that  is, 
wickedly  and  unlawfully."  This  Instruction 
should  be  read  in  connection  with  instruc- 
tion numbered  8  and  given  by  tbe  court, 
which  requires  the  Jury  to  find  that  some 
person,  other  than  tbe  defendant,  stole,  took, 
and  carried  away  tbe  goods  descrl1)ed  in  the 
Information,  and  that  defendant  bought  and 
received  same  knowing  them  to  have  been 
stolen.  When  so  read,  it  is  sutflcient  State 
T.  Sakowski,  191  Mo.  635,  90  S.  W.  435,  4 
Ann.  Cas.  751.  The  definition  of  the  word 
"feloniously"  at  the  close  of  the  Instruction 
as  "wickedly  and  against  the  admonition  of 
the  law  (that  Is,  wickedly  and  unlawfully)" 


was  incorrect;  but,  since  no  definition  of 
the  word  was  necessary,  the  mistake  was 
harmless.  SUte  v.  Miller,  159  Mo.  121,  fiO 
S.  W.  67;  State  v.  Cantlin,  118  Mo.  100,  23 
S.  W.  1091.  This  court  has  held  In  a  num- 
ber of  cases  that  the  use  of  the  word  "fe- 
loniously" is  entirely  unnecessary  in  the  in- 
structions when  they  point  out,  as  they  must 
of  necessity  do,  if  correct,  the  facts  which 
constitute  tbe  felony  charged.  In  State  v. 
Scott,  109  Mo.  loc.  clt  232,  19  S.  W.  90,  it 
was  said:  ','So,  in  the  Instruction  complain- 
ed of  here,  the  word  'feloniously'  scarcely 
has  a  definable  meaning,  as  used,  and  could 
have  been  altogether  omitted  without  affect- 
ing, In  the  least,  tbe  correctness  and  suffi- 
ciency of  the  instruction."  It  is  not  neces- 
sary for  instructions  to  use  the  identical 
words  of  a  statute  or  contain  tbe  particular- 
ity of  a  criminal  charge.  State  v.  Toble,  141 
Mo.  547,  42  S.  W.  1076.  All  that  Is  neces-' 
sary  is  that  they  require  tbe  Jury  in  clear 
unmistakable  terms  to  find  tbe  facts  as 
charged  In  the  Indictment  or  information, 
and  when  so  found  a  conviction  of  a  felony 
follows  as  a  legal  conclusion.  State  t.  Cro- 
nln,  189  Mo.  loc.  dt  670,  88  S.  W.  604. 

[11]  7.  Tbe  refusal  of  tbe  trial  court  to 
give  instruction  numbered  16  asked  by  de- 
fendant is  assigned  as  error.  It  Is  as  fol- 
lows :  "Although  tbe  Jury  may  believe  from 
the  evidence  that  defendant  made  statements 
to  various  persons  concerning  the  manner  or 
circumstances  attending  his  possession  of  the 
goods  mentioned  In  evidence,  still  if  such 
statements  were  made  casually,  in  tbe  course 
of  ordinary  conversation,  tbey  should  be  con- 
sidered with  great  caution  because  of  tbe 
liability  of  witnesses  to  forget  or  misunder- 
stand what  was  really  said  or  intended." 
It  is  true  that  when  verbal  statements  of  a 
defendant  are  casually  made  in  the  course 
of  ordinary  conversation,  and  form  part  of 
the  evidence,  and  It  appears  that  such  state- 
ments were  made  on  occasions  more  or  less 
remote  from  the  time  when  tbey  were  dis- 
closed, a  cautionary  Instruction,  such  as  la 
requested  by  defendant,  should  be  given  as  a 
corollary  to  tbe  Instruction  upon  the  weight 
to  be  attached  to  such  verbal  statements. 
This  rule,  however,  Is  not  uniformly  follow- 
ed, and  tbe  present  case  is  one  of  tbe  ex- 
ceptions. 

[12]  The  Instruction  numbered  16  was  not 
warranted  by  the  evidence;  defendant's  state- 
ments "concerning  the  manner  or  circum- 
stances attending  his  possession  of  tbe  goods 
mentioned  in  evidence"  were  not  made  "cas- 
ually" or  "In  the  course  of  ordinary  con- 
versation" ;  on  the  contrary,  they  were  made 
at  various  times  after  a  portion  of  tbe  stolen 
goods  bad  been  found  in  defendant's  posses- 
sion, and  duly  Identified  in  bis  presence,  and 
when  the  circumstances  and  requirements 
of  tbe  very  occasions  themselves  demanded 
from  bim  a  definite  explanation  as  to  tbe 
manner   in   which   be  bad  obtained   tbem. 
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One  of  tbese  occasions  was  at  the  time  of 
tite  service  of  tlie  search  warrant,  when  de- 
fendant's premises  were  invaded  by  an  officer 
fit  the  law  and  the  agent  of  the  owner  of  the 
stolen  goods;  another  was  when  he  appear- 
ed at  the  police  station  In  connection  with 
the  inyestlgation  of  the  theft  of  the  property 
which  had  been  traced  to  Ills  possession ;  and 
another  was  two  days  after  the  service  of  the 
search  warrant,  when  Kemp,  the  special 
agent  of  the  owner  of  the  stolen  goods,  again 
visited  defendant's  place  of  business  for  the 
purpose  of  recovering  certain  suits  of  cloth- 
ing which  defendant  and  some  of  his  clerics 
had  taken  for  their  personal  use  out  of  a 
stolen  shipment,  and  when  defendant  actual- 
ly restored  the  same  to  Kemp,  as  he  himself 
admitted  on  the  witness  stand.  More  than 
that,  these  statements  on  the  part  of  defend- 
ant were  made  to  persons  who  had  a  peculiar 
Interest  in  the  stolen  goods  and  a  right  to 
know  the  manner  and  circumstances  under 
which  he  bad  received  them.  One  was  the 
agent  of  the  railway  company  from  which 
the  goods  had  been  stolen;  another  was  an 
officer  of  the  law,  charged  with  the  service  of 
the  search  warrant ;  and  another  was  an  in- 
spector of  detectives,  charged  with  the  duty 
of  apprehending  the  thieves  and  bringing 
them  to  account.  E2ach  corroborated  the  oth- 
er tliat  defendant  had  actually  made  the 
statements  in  evidence,  and  that  such  state- 
ments were  voluntarily  made  by  him,  without 
threat,  promise,  or  offer  of  reward,  and  be- 
fore he  was  under  arrest  And,  above  all,  the 
truth  of  the  statements,  as  detailed  to  such 
witnesses,  was  abundantly  corroborated  by 
evidence  otherwise  adduced. 

It  is  also  important  to  note  in  this  connec- 
tion that  the  Jury  was  duly  cautioned  in  other 
instructions  with  respect  to  weighing  the  evi- 
dence ;  this  must  be  read  in  connection  with 
the  Instruction  covering  the  verbal  statements 
of  defendant,  and  that  "the  facts  and  circum- 
stances In  evidence  should  be  consistent  with 
each  other  and  with  the  guilt  of  the  defend- 
ant and  inconsistent  with  any  reasonable 
theory  of  his  Innocence";  and  that,  in  deter- 
mining the  weight  and  value  to  be  attached 
to  the  testimony  of  a  witness,  they  should 
take  Into  consideration,  among  other  things 
"the  opportunity  the  witness  had  to  observe 
and  be  informed  as  to  the  matters  respecting 
which  such  witness  gives  testimony,  and  the 
Inclination  of  the  witness  to  speak  truthful- 
ly or  otherwise  as  to  matters  within  his 
knowledge."  And  they  were  directed  "to  a.v- 
ply  the  proven  facts  of  the  case  to  the  law  as 
given  and  to  And  their  verdict  accordingly, 
and  not  otherwise."  They  were  also  duly 
cautioned  with  respect  to  weighing  the  evi- 
dence and  applying  It  to  the  law  as  laid 
down  by  the  court  Under  such  directions, 
we  are  unable  to  see  bow  the  defendant  could 
have  been  injured  by  the  refusal  of  the  cau- 
tionary instruction.    The  question  of  "the  lia- 


bility of  witnesses  to  forget  or  misunderstand 
wtiat  was  really  said  or  intended"  by  defend- 
ant was  a  matter  for  argument  before  the 
Jury  rather  tlian  a  subject  for  direction  by 
the  court 

Gantt,  J.,  speaking  for  the  court  In  State 
V.  Henderson,  186  Mo.  Iqc.  cit  494,  85  S.  W. 
582,  In  regard  to  the  giving  of  cautionary 
Instructions,  after  an  extensive  review  of  the 
authorities,  reluctantly  assents  to  the  giving 
of  such  an  instruction  in  that  case,  but  In 
connection  therewith  makes  tbese  general  de- 
ductions: "The  functions  of  the  Judge  and 
those  of  the  Jury  are  clearly  defined  under 
our  system  of  law.  It  Is  for  the  Jury  to 
weigh  the  evidence,  and  it  is  the  province 
of  the  court  to  pass  upon  its  competency. 
Whenever  the  court  undertakes  to  tell  a 
Jury  what  weight  should  be  given  to  any 
evidence,  to  that  extent  It  invades  the  lines 
marked  out  for  the  Jury.  •  •  *  xhe  bet- 
ter opinion,  upon  authority  and  reason,  would 
seem  to  be  that  it  Is  not  necessary  to  give 
the  Jury  a  cautionary  instruction  against  the 
statements  of  a  defendant  •  •  •  But 
we  have  often  ruled  that  while  an  instruction 
may  be  called  for  in  some  cases,  and  it  may 
even  be  error  to  fail  to  give  it,  it  does  not 
necessarily  follow  it  must  be  given  in  ev- 
ery case.  Whether  such  a  cautionary  in- 
struction should  be  given  must  depend  on  the 
facts  developed  In  the  casA"  The  present 
case  is  clearly  within  the  exception  to  the 
rule  announced  In  the  Henderson  Case,  and 
the  court  did  not  err  In  refusing  to  give  the 
cautionary  Instruction  asked  by  the  defend- 
ant 

Finding  no  prejudicial  error  in  the  record, 
the  Judgment  is  affirmed,  and  the  sentence 
imposed  by  the  trial  court  Is  ordered  to  be 
executed. 

BROWN,  P.  J.,  and  FARIS,  J.,  concur. 


WALSH  ▼.   PULITZER  PUB.  CO. 

(Supreme  Court  of  Missouri,  Division  No.  2. 
May  20,  1913.) 

1.  Libel  and  Slandeb  (J  86*)— Pleading — 
Intendments. 

The  general  rule  that  a  pleader  is  supposed 
to  have  stated  his  cage  in  the  manner  most  fa- 
vorable to  himself  applies  in  an  action  for  def- 
amation ;  consoquentfy,  where  the  petition  in 
an  action  for  libel  did  not  set  out  words  which 
were  libelous  per  se  in  themselves  or  state  facts 
showing  tliem  to  t>e  so,  no  intendments  can  be 
indulged  so  as  to  establish  the  defamatory  char- 
acter of  the  words. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  H  205-208;  Dec  Dig.  { 
86.»] 

2.  Libel  and  Slandeb  (§  88*)— Pleadiko— 
Innuendo. 

Where  the  words  have  two  meanings,  one 
of  them  harmless  and  the  other  injurious,  the 
innu(>ndo  in  the  petition  in  an  action  for  libel 
should  point  ont  the  injurious  meaning,  for  the 
libelous  language  will  be  Riven  its  ordinary  im- 


•For  otber  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Key-No.  Series  &  Rep'r  I«d*ZM 
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port   nnlegs    an    explanation    accompanies   the 
words  which  gives  them  a  different  meaning. 

[Ed.  Note. — For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  if  205-208;  Dec  Dig.  < 
86.*] 

3.  Libel  and  Sulndeb  (t  86*>— Pueadino— 
Innuendo.. 

Rey.  St  1909,  {  1837,  providing  that  it 
shall  not  be  necessary  to  state  in  the  petition 
any  extrinsic  facts  to  show  the  application  to 
the  plaintiff  of  the  defamatory  matter  out  of 
whicn  the  action  arose,  was  simply  intended  to 
provide  a  short  form  of  innuendo  in  actions  of 
libel  and  slander,  and  does  not  dispense  with 
the  necessity  of  a  statement  of  sufficient  facts  by 
way  of  inducement  to  show  that  the  words 
charged  to  l>e  defamatory  per  se  were  spolcen 
with  the  intention  of  imputing  a  crime  or  expos- 
ing plaintiff  to  ridicule. 

[Ed.  Note. — For  other  casps,  see  Libel  and 
Slander,  Cent  Dig.   |{  205-208;   Dec.   Dig.   i 

4.  Libel  and  Slander  (|  86*)— Pleading— 
Innuendo. 

'Wlere  the  words  charged  to  have  l>een 
spoken  are  not  libelous  per  se,  a  colloquium  is 
necessary  to  show  that  they  were  used  in  such 
sense  as  to  render  them  libelous  per  se,  and  a 
mere  innuendo  is  not  enough. 

[Ed.  Note. — For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  gg  205-208;    Dec.   Dig.  { 

6.  Libel  and  Slander  (J  10*)— Words  Ac- 
tionable Per  Se — What  Constitutes. 
A  publication  stating  that  the  caudidacy 
of  such  a  person  as  plaintiff  for  the  office  of 
district  attorney  should  fill  the  city  with  alarm, 
followed  by  a  statement  that  he  has  no  qualifica- 
tions for  the  office,  is  not  libelous  per  se,  being 
a  mere  criticism  upon  his  fitness. 

[Ed.  Note. — For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  {$  41,  91-66;  Dec.  Dig.  i 
10.*] 

6.  Evidence  ({  20*)— Judicial  Notice. 

Courts  cannot  be  ignorant  in  court  of  what 
they  themselves  and  all  others  know  out  of 
court;  therefore  courts  will  take  judicial  notice 
that  the  reputation  of  a  criminal  lawyer  is  not 
affected  by  the  reputation  of  his  clients. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  |  24;   Dec  Dig.  {  20.*] 

7.  Libel  and  Slander  (g(  7,  16*)  —  Words 
Actionable  Per  Se. 

A  publication  charginpr  that  plaintiff,  an 
attorney  engaged  in  criminal  practice,  could 
have  no  fit  motive  in  aspiring  to  the  place  of 
district  attorney,  and  that  his  associates  and 
sponsors  were  survivors  of  the  most  degraded 
rtgime  the  city  ever  Icnew.  is  not  libelous  per 
He  under  Rev.  St  1909, 1 4818,  because  not  tend- 
ing to  expose  plaintin  to  public  hatred,  con- 
tempt, or  ridicule,  to  deprive  him  of  the  benefits 
of  public  confidence,  or  to  charge  him  with  a 
crime,  for  not  only  is  it  not  a  crime  to  associate 
with  criminals  but  the  character  of  the  clients 
of  an  attorney  engaged  in  criminal  practice  does 
not  affect  the  attorney's  reputation,  and  a  mere 
statement  that  one  seeking  public  office  had  no 
proper  motive  in  doing  so  charges  no  offense  but 
IS  a  mere  criticism  of  bis  candidacy. 

(Ed.  Note. — ^For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  H  1-0.  17-78;  Dec.  Dig.  {S 

7,  16.*] 

8.  Libel  and  Slander  (|  48*)— Privilege. 

While  the  reputation  or  character  of  a 
candidate  for  public  office  cannot  be  falsely  at- 
tacked In  the  newspapers,  yet  it  is  the  right  of 
a  newspaper  to  discuss  his  fitness  for  the  place 
he  seeks  cither  by  analysis  of  his  individual 


qualifications  or  by  comparison  with  other  can- 
didates. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  §§  144-147;  Dec.  Dig.  { 
48.*] 

Appeal  from  St  Lonis  Circuit  Oonrt; 
James  E.  Withrow,  Judge. 

Action  by  Henry  M.  Walsh  against  the  Pu- 
litzer Publishing  Company.  From  a  judg- 
ment for  defendant,  plaintiff  appeals.  Af- 
firmed. 

This  is  a  suit  for  libel  brought  by  plalntltr 
against  defendant  to  recover  damages  for  a 
certain  publication  made  by  the  latter  In  its 
newspaper  the  St  Louis  Post-Dispatch,  while 
the  former  was  a  candidate  for  the  nomina- 
tion for  the  office  of  circuit  attorney  of  the 
city  of  St  Louis.  The  defendant  filed  a 
demurrer  on  the  ground  that  the  iwtltlou  did 
not  state  facts  sufficient  to  constitute  a  cause 
of  action,  which  was  sustained,  and  the 
plaintiff,  after  formal  exceptions  and  the  usu- 
al procedure,  appealed  to  this  court 

The  petition,  the  sufficiency  of  which  is 
the  sole  question  here.  Is  as  follows : 

"Plaintiff  states  tliat  he  is  a  resident  of 
the  city  and  state  aforesaid,  a  member  of 
the  St.  Louis  l>ar,  admitted  to  practice  law 
in  the  state  of  Missouri;  that  the  defendant 
is  a  corporation  operating  under  the  laws 
of  the  state  of  Missouri,  In  the  dty  of  St. 
Louis;  that  under  and  by  virtue  of  said  laws 
the  said  defendant  Is  engaged  In  the  publi- 
cation of  a  certain  daily  newspaper  In  said 
city  and  state ;  that  said  dally  newspaper  is 
known  and  published  as  the  "St  Louis  Post' 
Dispatch." 

"Plaintiff  for  Ms  first  amended  cause  of 
action,  leave  of  court  first  having  been  ol>- 
tained,  states  that  on  the  22d  day  of  July, 
1008,  the  defendant,  being  then  and  there  the 
owne'r  and  publisher  of  the  .said  dally  news- 
paper aforesaid,  did  publish  in  said  paper 
aforesaid  the  following  false  and  defamatory 
libel  of  and  concerning  the  plaintiff,  to  wit: 

"  'Connett  for  Circuit  Attorney. 

"  'Of  more  direct  Importance  to  the  people 
of  St  Louis  than  the  presidency  Is  the  otUce 
of  the  circuit  attorney.  Good  men,  bad  men 
and  Indifferent  men  have  held  it  The  re- 
sults in  each  case  are  familiar. 

"  'It  is  an  office  wliich  In  the  possession  of 
a  good  man  vitalizes  law  for  the  restraint  and 
punishment  of  wrongdoers  of  every  degree. 
In  such  hands,  it  protects  the  people  from 
the  rapacity  of  wealth  and  power  and  from 
betrayal  by  the  corrupt  as  well  as  from  the 
vulgar  crimes  of  the  violent  and  the  dishon- 
est. It  Is  a  mighty  engine  of  publicity  and 
so,  in  many  ways,  it  operates  as  a  checit  up- 
on oppression.  Properly  administered.  It  Is 
the  law  In  action.  Improperly  or  corruptly 
administered.  It  Is  the  law  asleep  or  per- 
verted. 

'•  'Four  men  are  to  figure  conspicuously  at 
the  Democratic  primaries  as  candidates  for 
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this  office:  William  C.  Oonnett,  Campbell 
Cummlngs,  Carl  Otto  and  Henry  M.  Walsh. 
Those  who  are  acquainted  with  the  habits 
and  propensities  of  the  gangs,  old  and  new, 
will  need  no  warning  that  if  well  disposed 
Democrats  divide  their  votes  among  Connett, 
Cummings  and  Otto  there  is  extreme  danger 
that  Walsh,  a  man  manifestly  unfit,  will  re- 
cdve  the  nomination. 

"  'The  mere  candidacy  of  such  a  person  as 
Walsh  for  such  an  office  should  fill  the  dty 
with  alarm.  He  has  no  qualifications  for  the 
place.  His  sponsors  and  his  associates  are 
survivors  of  the  most  degraded  r^me  that 
St.  Lonis  ever  knew.  He  can  have  no  prop- 
er motive  in  aspiring  to  the  place. 

"  'Without  reflecting  in  any  manner  upon 
OommingB  or  Otto,  who  are  honorable  men, 
the  Post-Dispatch  believes  that  it  expresses 
the  prevailing  sentiment  of  good  citizenship 
here  when  it  says  that  those  who  would  bar 
Walsh's  way  to  this  great  office  should  vote 
at  the  primaries  for  William  C.  Connett 

"  'By  natural  ability,  by  education,  by  ex- 
perience, by  character,  by  temperament,  by 
association  and  by  impulse  to  do  right  and 
to  fight  for  the  right,  Mr.  Connett  is  unmis- 
takably designated  as  the  man  upon  whom 
self-respecting  voters  should  unite  for  the  de- 
feat of  Walsh. 

"  'We  hope  and  believe  that  Messrs.  Cum- 
mlngs and  Otto  themselves  will  see  the  mat- 
ter in  this  light  and  withdraw  from  the  con- 
test 

'•  'Whether  they  remain  in  the  field  or  not, 
the  duty  of  Democrats  to  defeat  Walsh  is 
plain  and  they  can  do  that  in  no  other  way 
so  effectively  as  by  uniting  upon  Mr.  Connett 
at  the  primaries.' 

"Plaintiff  further  states  that  the  said  Hen- 
ry M.  Walsh  referred  to  in  this  article  is  this 
plaintifF,  and  that  it  was  the  intention  and 
meaning  of  the  said  article  to  damage  this 
plaintiff  in  his  good  name  and  in  his  practice 
of  his  profession  as  a  lawyer,  and  to  further 
diimage  this  plaintiff  in  his  application  as  a 
candidate  for  the  office  of  circuit  attorney. 
Plaintiff  further  states  that  the  object  of  said 
articles  was  and  is  to  hold  this  plaintiff  up 
to  the  scorn,  ridicule,  contempt,  and  hatred 
of  the  public  and  to  the  friends  and  acquaint- 
ances of  the  plaintiff  and  to  deprive  the 
plaintiff  of  the  benefits  of  public  confidence. 
Plaintiff  further  states  that  the  said  state- 
ments in  said  libel  are  untrue  and  wholly 
without  foundation  and  are  made  in  a  mali- 
cious effort  on  the  part  of  the  publishers  of 
the  said  publication  to  further  the  ends  of 
the  said  defendant  and  to  damage  this  plain- 
tiff as  aforesaid. 

"Plaintiff  further  states  that  said  publi- 
cation is  willful,  wanton,  and  malicious,  and 
that  he  has  been  damaged  thereby  in  the  said 
dty  of  St  Louis,  Mo.,  in  his  reputation,  and 
has  been  held  up  to  the  scorn,  ridicule,  and 
contempt  of  his  friends  and  acquaintances 
and  has  been  rendered  odious  to  the  public 


of  the  dty  of  St  Louis  and  has  suffered 
great  mental  anguish  and  distress  because  of 
said  libelous  publication,  from  all  of  which 
he  has  been  damaged  in  the  sum  of  $25,000, 
for  which  sum  he  prays  Judgment  as  actual 
damages. 

"Plaintiff  further  states  that  by  reason  of 
the  aforesaid  publication,  and  as  a  means  to 
prevent  the  further  publication  of  said  false 
and  defamatory  matter  and  as  panlQve  dam- 
ages for  the  pubUcaiion  of  the  aforesaid  false 
and  defamatory  Ubel,  plaintiff  prays  that  be 
be  awarded  the  sum  of  $25,000. 

"Plaintiff  further  prays  for  the  Judgment 
as  aforesaid,  and  that  the  defendant  be  re- 
quired to  pay  the  costs  of  this  suit" 

Henry  M.  Walsh,  of  St  Louis,  for  appel- 
lant Judson,  Green  &  Henry,  of  St  Louis, 
for  respondent 

WALKER,  J.  (after  stating  the  facts  as 
above).  The  words  in  the  petition  alleged 
to  have  been  libelous  are  as  follows:  "The 
mere  candidacy  of  such  a  person  as  Walsh 
for  such  an  office  should  fill  the  dty  with 
alarm.  He  has  no  qualifications  for  tlie 
place.  His  sponsors  and  his  associates  are 
survivors  of  the  most  degraded  regime  that 
St  Louis  ever  knew.  He  can  have  no  proper 
motive  in  aspiring  to  the  place."  If  these 
words  are  libelous  per  se  or,  as  stated  In 
the  statute  (section  4818,  B.  S.  1909),  they 
"bad  a  tendency  to  provoke  the  appellant 
to  wrath  or  expose  him  to  public  hatred, 
contempt  or  ridicule,  or  t»  deprive  him  of 
the  benefits  of  public  confidence  and  social 
intercourse,"  then  the  petition  herein  is  eat- 
fident  otherwise  not 

[1]  It  is  elementary  that  alleged  defama- 
tory matter  comes  before  the  court  for  con- 
struction under  the  ordinary  rales  for  con- 
struing pleadings.  Among  these  is  that  the 
pleader  Is  supposed  to  have  stated  his  case 
in  the  manner  most  favorable  to  himself. 
The  law  will  not  assume  as  favorable  to  a 
party  anything  he  has  not  averred.  As  was 
said  in  Holt  v.  Scolefield,  6  T.  B.  691:  "Ei- 
ther the  words  themselves  must  be  such  as  can 
only  be  understood  in  a  libelous  sense,  or  it 
must  be  shown  by  the  introductory  allega- 
tions that  they  have  that  meaning,  other- 
wise they  are  not  actionable.  Words,  to  be 
actionable,  should  be  unequivocally  so." 
Harrison  v.  Stratton,  4  Ebp.  Gas.  218.  This 
was  the  rule  in  regard  to  pleadings  in  Ubel 
cases  in  the  English  Courts  (Folkard,  Slander 
&  Libel  [7th  EA.]  p.  235),  and  It  has  been  af- 
firmed In  many  American  cases. 

[2]  For  Instance,  where  words  have  two 
meanings,  one  of  them  harmless  and  the 
other  injurious,  the  innuendo  may  properly 
point  out  the  injurious  meaning.  Curtis  v. 
Iseman,  137  Ky.  796,  127  S.  W.  150;  Joral- 
emon  v.  Pomeroy,  22  N.  J.  Law,  271:  Grant 
V.  N.  T.  Herald  Co.,  l.-W  App.  DIv.  727,  123 
N.  Y.  Supp.  449;  Gosling  v.  Morgan,  32  Pa. 
273.    The  libelous  language  charged  to  have 


Digitized  by 


Google 


MoO 


WAI/SH  T.  PULITZER  PUB.  CO. 


829 


been  employed  is  to  be  given  its  ordinary 
Import  and  meaning  unless  an  explanation 
accompanies  the  words  which  gives  them  a 
different  meaning,  or  nnless  all  the  hearers 
understand  that  they  refer  to  a  transaction 
which  cannot  constitute  the  crime  which  the 
words  Imply.  Klaw  v.  N.  Y.  Press  Co.,  137 
App.  Dlv.  688,  122  N.  Y.  Supp.  437;  Hayes 
V.  Ball,  72  N.  Y.  418;  Sweaas  v.  Bvenson, 
110  Minn.  304,  125  N.  W.  272.  A  court  will 
not  In  support  of  a  pleading  Infer  a  criminal 
intention  when  the  pleader  has  not  ventured 
directly  to  aver  its  existence.  Grant  v.  N. 
Y.  Herald  Co.,  138  App.  Dlv.  727,  123  N.  Y. 
Supp.  449 ;  Bartholomew  v.  Bentley,  15  Ohio, 
670,  45  Am.  Dec.  596.  In  recognition  and  ap- 
proval of  this  rule  our  pwn  courts  have  as- 
serted a  like  doctrine  in  many  cases,  and 
while  it  is  true  that  the  office  of  the  innuendo 
or  the  explanation  of  defendant's  meaning 
by  reference  to  antecedent  matter,  in  a  peti- 
tion for  libel,  is  simply  to  apply  the  defama- 
tory words  to  the  plaintiff,  all  the  averments 
necessary  to  a  common-law  pleading  to  show 
the  meaning  of  the  words  must  stUl  be  made. 
Chrlstal  v.  Craig,  80  Mo.  367,  373 ;  Boyce  v. 
Aubuchon,  34  Mo.  App.  315 ;  Kerone  v.  Block, 
144  Mo.  App.  575,  129  S.  W.  43;  Newell  on 
Libel  and  Slander  (2d  Ed.)  p.  619. 

[3]  This  is  true  notwithstanding  the  8tat> 
nte  (section  1837,  R.  S.  1909)  prescribing 
that  "it  shall  not  be  necessary  to  state  in  the 
petition  any  extrinsic  facts,  tor  the  purpose 
of  showing  the  application  to  the  plaintiff  of 
the  defamatory  matter  out  of  which  the  ac- 
tion arose,  but  it  shall  be  suffldent  to  state, 
generally,  that  the  same  was  published  or 
Bpoken  concerning  the  plaintiff."  The  extent 
of  this  section  of  the  statute  was  simply  to 
provide  a  short  form  of  innuendo  in  actions  of 
slander  or  libel,  but  not  to  dispense  with  the 
necessity  of  a  statement  of  sufficient  facts  by 
way  of  inducement  to  show  that  words  charg- 
ed to  be  defamatory  per  se  are  spoken  with  a 
meaning  imputing  a  crime.  Krup  v.  Corley, 
95  Mo.  App.  640,  69  S.  W.  609.  It  is  there- 
fore still  necessary  that  all  the  averments 
required  at  common  law  to  show  the  mean- 
ings of  the  words  used  must  be  made,  and  to 
state  so  much  of  the  extrinsic  facts  as  will 
show  their  meaning  and  to  whom  they  are 
applied  when  such  meaning  and  person  are 
not  embraced  in  the  Imputed  words.  Flowers 
T.  Smith,  214  Mo.  98,  112  S.  W.  499;  Mc- 
Manus  v.  Jackson,  28  Mo.  56. 

[4]  As  an  innuendo,  therefore,  cannot  serve 
the  purposes  of  a  colloquium  where  words 
charged  to  have  been  spoken  are  not  libelous 
per  se,  to  make  them  actionable  the  collo- 
quium must  show  that  they  were  used  in  the 
connection  and  sense  to  render  them  libelous. 
Powell  v.  Crawford,  107  Mo.  595,  17  S.  W. 
1007.  Where  the  publication  Is  not  libelous 
per  se,  the  use  of  the  Innuendo  in  a  peti- 
tion based  thereon  is  not  sufficient  But 
there  should  be  a  colloquium  to  show  that 
tbe  language  was  used  in  such  a  connection 


and  sudi  a  sense  as  to  make  it  libelous. 
Winsor  T.  Ottofy,  140  Mo.  App.  663,  120  S. 
W.  693. 

[S]  After  a  statement  of  the  general  rule 
as  above,  we  come  to  the  concrete  question: 
Does  the  petition  state  a  cause  of  action 
against  the  defendant  upon  the  ground  that 
the  publication  complained  of  is  libelous  per 
se,  or  was  it  necessary  to  state  extrinsic 
facts  to  bring  out  the  defamatory  meaning? 
An  analysis  of  the  words  complained  of  will 
aid  In  a  determination  of  this  question.  The 
publication  states  that  "the  mere  candidacy 
of  such  a  person  as  Walsh  for  such  an  office 
should  flU  tbe  dty  with  alarm."  If  sting 
there  be  in  this  statement,  it  is  cured  by  the 
sentence  following,  which  declares  that  "he 
has  no  qualifications  for  the  place,"  thus 
freeing  the  publication  from  any  possible  re- 
flection upon  defendant's  personal  or  profes- 
sional character  and  confining  the  criticism 
to  bis  fitness  for  the  place  sought,  which 
was  clearly  permissible. 

[I,  7]  The  remaining  portion  of  the  words 
complained  of  is:  "His  sponsors  and  his 
associates  are  survivors  of  the  most  degrad- 
ed regime  that  St  Louis  ever  knew.  He 
can  have  no  proper  motive  in  aspiring  to 
the  place."  These  words  in  themselves  are 
not  libelous,  and  to  have  rendered  them  so 
it  was  necessary  for  the  pleading  to  state 
in  addition  thereto  facts  showing  the  de- 
famatory meaning  of  the  crime  imputed,  if 
one  was  imputed.  Cook  t.  Pub.  Co.,  241  Mo. 
loc.  cit  843,  145  S.  W.  480;  Ukman  v.  Daily 
Record  Co.,  189  Mo.  378,  88  S.  W.  60.  Some- 
thing more  than  the  mere  general  allegation 
as  to  the  character  of  plaintiff's  sponsors 
and  his  association  with  such  characters  as 
are  designated  is  necessary  to  Impute  a 
crime  to  the  plaintiff  (City  v.  Roche,  128 
Mo.  542,  31  S.  W.  916 ;  Ex  parte  Smith,  135 
Mo.  226,  36  S.  W.  628,  33  I*  R.  A.  606,  58 
Am.  St  Rep.  676),  and  that  he  "can  have  no 
proper  motive  In  aspiring  to  the  place"  Is 
not  a  charge  against  his  character  or  a  re- 
flection on  his  reputation,  but  a  mere  mat- 
ter of  opinion  of  which  the  voters  are  to 
be  the  Judges.  Slllars  t.  Collier,  151  Mass. 
50,  23  N.  B.  723,  6  I*  R  A.  680;  Hogg  v. 
Dorrah,  2  Port  (Ala.)  213 ;  Sweeney  v.  Bak- 
er, 13  W.  Va.  183,  31  Am.  Rep.  757 ;  Green- 
wood V.  Cobbey,  26  Neb.  449,  42  N.  W.  413. 
Further  in  regard  to  plaintiff's  "sponsors 
and  associates;"  as  the  words  are  used  in 
the  publication,  courts  cannot  be  ignorant 
In  court  of  what  they  themselves  and  all 
others  know  out  of  court  The  plaintiff  is  a 
lawyer,  as  is  evident  from  his  candidacy, 
and  his  reputation,  even  by  the  laity,  is  not 
rated  or  bis  character  measured  by  the 
standing  of  his  sponsors  and  associates, 
which  we  take  to  mean  his  clients.  The 
doctrine  of  noscltur  a  soclls,  which,  liberally 
Englished,  means  "birds  of  a  feather,"  is 
not  with  seriousness  applied  to  a  lawyer 
who,  if  engaged  in  the  criminal  practice, 
may  have  a  questionable  class  of  clients  and 
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yet  suffer  no  discredit  tberefrom  In  the  es- 
timation of  the  public  There  Is  nothing  In 
the  pleading  to  Indicate  the  result  of  plain- 
tiff's contest  for  the  nomination,  and,  If  the 
charges  alleged  to  have  been  made  by  the 
defendant  bad  contributed  to  plaintiff's  de- 
feat, this  fact,  we  reasonably  conclude, 
would  have  been  pleaded  as  special  dam- 
ages. In  the  absence  of  such  an  allegation, 
we  conclude  that  the  words  alleged  to  have 
been  libelous  did  not  have  this  effect.  In 
short,  the  words  are  not  actionable  without 
the  statement  of  extrinsic  allegations,  be- 
cause they  do  not  Impute  an  Indictable  of- 
fense for  which  corporal  punishment  may 
be  Inflicted  (Curry  v.  Collins,  37  Mo.  328;, 
nor  subject  the  plaintiff  to  the  "hatred,  con- 
tempt," etc.,  defined  in  the  statute  (section 
4818,  supra).  When  language  is  ambiguous 
and  is  susceptible  of  more  than  one  mean- 
ing, it  is  the  duty  of  the  plaintiff,  especially 
In  a  petition  charging  libel,  to  point  out  the 
meaning  which  he  claims  should  be  applied 
to  the  language  used,  and  that  upon  which 
he  relies  to  sustain  his  action,  for  the  de- 
fendant is  entitled  to  know  the  i>reci8e 
charge  it  has  to  meet  and  which  It  has  to 
deny  or  Justify.  This  the  petition  does  not 
do. 

[t]  While  a  candidate  for  a  public  office 
is  not  to  be  subjected  to  a  discussion  in  the 
public  press  of  his  reputation  or  character 
at  the  expense  of  truth,  for  a  lie  la  never 
privileged,  it  is  the  right  and  duty  of  a 
newspaper  to  discuss  his  fitness  for  the  place 
he  seeks  in  such  a  manner  as  to  present 
the  full  facts  to  the  electors' either  by  con- 
trast or  comparison  with  other  candidates, 
or  by  an  analysis  of  his  individual  qualifi- 
cations. Smith  V.  Burrus,  106  Mo.  94,  16 
S.  W.  881,  13  L.  R.  A.  59,  27  Am.  St  Rep. 
329;  Yager  v.  Bruce,  116  Mo.  App.  473,  93 
S.  W.  307;  Express  Printing  Co.  v.  Cope- 
land,  64  Tex.  354;  24  Am.  U  Beg.  (N.  S.) 
640;  Reariclc  v.  WUcox,  81  111.  77;  Duffy  v. 
N.  Y.  Eve.  Post,  109  App.  Div.  471,  96  N. 
Y.  Supp.  629 ;   25  Cyc.  404. 

Enough  has  been  said  to  show  that  the 
petition  does  not  state  a  cause  of  action; 
hence  a  discussion  of  its  failure  to  allege 
special  damages  in  view  of  the  fact  that  the 
published  words  complained  of  are  not  libel- 
ous per  se  is  unnecessary.  Some  of  the  au- 
thorities here  and  elsewhere  on  this  subject 
are  L'kman  v.  Dally  Record  Co.,  189  Mo.  378, 
392,  88  S.  W.  60;  Bammell  v.  OtU,  60  Mo. 
365;  Patterson  v.  Evans,  153  Mo.  App.  684, 
134  S.  W.  1030;  Spurlock  v.  Lombard  Inv. 
Co.,  59  Mo.  App.  225;  SlUars  v.  Collier,  151 
Mass.  50,  23  N.  E.  723,  6  L.  B.  A.  680;  Hogg 
V.  Dorrah,  2  Port  (Ala.)  213 ;  Ky.  Jour.  Pub. 
Co.  V.  Brock,  140  Ky,  373,  131  S.  W.  1; 
Baxter  v.  Dorrlngton,  13  Ariz.  140,  108  Pac. 
459. 

From  all  of  the  foregoing,  we  are  of  the 
opinion  that  the  action  of  the  trial  court  In 
sustaining  the   demurrer  to  plaintiff's  peti- 


tion was  not  error,  from  which  It  follows 
that  the  Judgment  must  be  afllrmed,  and  it 
is  so  ordered. 

BROWN,  P.  J.,  and  FARIS,  J,  concur. 


STATE  V.  THOMAS. 

(Supreme  Court  of  Missouri.     Division  No.  2. 

May  20.  1918.) 

1.  CBiinNAL  Law  (f  137*)— Chaitok— Jcbis- 
nicTioN  OF  Application. 

Under  Juvenile  Court  Law  (Laws  1911, 
p.  181)  i  6,  creating  juvenile  courts  in  certain 
counties  and  making  it  the  duty  of  the  criminal 
and  circuit  courts  in  those  counties  to  trans- 
fer to  such  court  causes  in  which  the  party 
charged  with  crime  is  found  to  be  under  the 
age  of _  17  years,  the  criminal  court  properly 
determined  the  age  of  an  accused  before  pass- 
ing upon  an  application  for  a  change  of  venue 
to  another  county  or  circuit;  it  being  the  clear 
intention  of  the  Juvenile  Court  Law  to  oust 
the  criminal  and  circuit  courts  of  jurisdiction 
where  the  accused  is  under  17  years  of  age. 
[Ed.  Note. — F<»r  other  cases,  see  Criminal 
Law,  Cent  Dig.  i  253;    De&  Dig.  i  137.*] 

2.  Cbiuinai.    Law     (|    101*)— Chawg*    of 

VBNUE— StIFFICIENCT   OF    EviOEKCE. 

Evidence    on    an    application    to    transfer 

a  criminal  case  to  the  juvenile  court  held  to 

show  that  accused  was  over  17  years  of  age. 

[Ed.   Note. — For   other   cases,   see   Criminal 

Law,  Cent  Dig.  g{  199-205 ;  Dec  Dig.  |- 101. •] 

3.  Cbiminal  Law  (|  101*)— Change  of  Ven- 
ue—Evidence. 

On  an  appUcation  to  transfer  a  criminal 
case  to  the  juvenile  court  on  the  ground  that 
accused  was  under  17  years  of  age,  the  school 
enumeration  would  have  been  competent  evi- 
dence of  accused's  age. 

[Ed.   Note. — For   other   cases,   see   Criminal 
Law,  Cent  Dig.  §i  199-206 ;  Dec.  Dig.  {  101.*] 

4.  (Tbiminai.  Law   ((  598*)— Continuance- 
Necessity  OF  Diligence. 

Where  accused  had  failed  to  use  reason- 
able diligence  to  secure  a  certified  copy  of  the 
school  enumeration  for  use  on  an  application 
to  transfer  a  criminal  case  to  the  juvenile 
court  on  the  ground  that  he  was  under  17 
years  of  age,  the  court  properly  refused  a  con- 
tinuance to  enable  him  to  obtain  such  evidence. 
[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1335-1341;  Dec.  Dig.  f 
508.*) 

6.  Criminal  Law  (J  126*)— Change  of  VbN- 

UE— Local  Pbejudice. 

Where,  on  an  application  to  change  the 
venue  of  a  criminal  case  to  another  county 
or  circuit  on  the  ground  of  local  prejudice, 
the  judge  believes  that  prejudice  exists,  pre- 
venting a  fair  trial  in  that  county  or  circuit 
it  is  improper  to  deny  the  appUcation  on  the 
ground  that  the  same  prejudice  exists  in  other 
circuits;  the  court  having  no  evidence  as  to 
the  existence  of  prejudice  in  other  circuits. 

[Ed.   Note.— For   other  cases,   see  Criminal 
Law,  Cent  Dig.  S  243;    Dec.  Dig.  I  126.*] 

6.  Criminal   Law    (|    1150*) -Change    of 
Venue— Local  Prejudice. 

Where  a  crime  was  committed  October 
3d  and  the  trial  did  not  take  place  until  the 
following  January,  the  denial  of  a  change  of 
venue  by  the  trial  court  in  its  discretion  would 
not  be  disturbed,  although  it  was  shown  that 
immediately  following  the  publication  of  an  al- 
leged confession  shortly  after  the  crime,  there 
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'was  each  prejudice  against  accnsed  as  would 
have  prevented  a  fair  trial  in  Jackson  coun^, 
'wliere  the  cause  vas  subsequently  tried,  in 
view  of  the  large  population  of  that  county 
from  which  a  jury  could  be  drawn. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  3044;    Dec.  Dig.  {  1150. •) 

7.  Jury  (|  120*)— CHALLBNaK  TO  Panel— 
Detkbmination- Evidence. 

Where,  on  a  motion  challenging  the  ar- 
ray and  panel  of  jurors  on  the  ground  that  the 
jury  commissioners,  in  passing  upon  the  quali- 
fications of  persons  for  jury  service,  had  dis- 
criminated against  negroes,  the  jury  commis- 
sioners testified  that  they  made  no  such  dis- 
crimination, proof  that  900  negroes  in  that 
county,  qualified  for  jury  service,  had  never 
been  drawn  for  such  service,  and  proof  of 
the  number  of  negroes  residing  in  the  county 
was  properly  rejected,  since,  while  it  would 
have  tended  to  prove  discrimination  in  the 
past,  it  did  not  tend  to  prove  discrimination 
in  the  particular  panel  of  jurors  from  which 
a  jury  was  drawn  to  try  accused. 

fEd.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  K  377-380;    Dec.  Dig.  {  120.*] 

8.  Cbiminal  Law  (g  531*)— Evidence— Con- 
fessions— Determination     of     Admibsi- 

BU.ITT. 

On  a  preliminary  examination  to  deter- 
mine whether  a  confession  was  voluntarily 
made,  the  court  erred,  after  the  chief  of  police 
had  testified  to  facts  showing  that  it  was  volun- 
tary, in  refusing  to  permit  accused  to  testify 
and  to  call  other  police  officers  to  testify  that  it 
was  not  voluntary. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  1212-1217;  Dec.  Dig.  { 
531.*] 

9.  CBiiaNAi.  Law  (|  1170*)— Appeal— Harm- 
I.ES8  Error. 

The  error  of  the  court  in  excluding  testi- 
mony that  a  confession  was  not  made  volun- 
tarily on  a  preliminary  examination  in  the 
absence  of  the  jury  was  not  reversible  error, 
where  such  testimony  was  received  after  the 
jury  was  recalled,  and  on  the  whole  evidence 
the  confession  was  admissible. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  »  3145-3153;  Dec.  Dig.  { 
1170.*] 

10.  Crivinai,  Law  (|531*)—Bvidence— Con- 
fessions —  Determination     of     Aduissi- 

BIUTY. 

On  a  trial  for  homicide,  evidence  as  to 
whether  a  confession  by  accused  was  made 
Toluntarily  held  to  justify  the  court  in  admit- 
ting it 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ft  1212-1217;  Dec.  Dig.  t 
531.*] 

11.  Criminal  Law  (J  531*)— Evidence- 
Confessions— Determination  of  Admissi- 
bility. 

Where  It  appears  that  a  confession  was 
made  and  signed  by  an  accused  after  his  ar- 
rest, the  burden  is  on  the  state  on  the  pre- 
liminary examination  before  the  court  to  prove 
that  it  was  secured  without  the  use  of  threats 
or  violence  or  the  promise  of  reward  or  len- 
iency. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Cent  Dig.  H  1212-1217;  Dec  Dig.  { 
531-*] 

12.  Criminal  Law  (J  519*)  —  Evidence  — 
Confessions— Examination  by  Abkebtino 
Ofkickr. 

When  a  man  is  apprehended  without  a 
warrant  having  been  previously  issued  for  bis 
arrest,   it   is   proper   for   the   police   or   other 


officers  having  him  In  custody  to  interrogate 
him  and  tnke  a  statement  of  his  knowledge 
of  the  olfense  of  which  he  stands  charged. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.   Cent  Dig.   H  1163-1174;    Dec.   Dig.   { 

18.  Criminal  Law  (§  519*)— Confessions- 
Voluntary  Ohabacter. 

A  confession  of  guilt  is  not  rendered  in- 
voluntary and  inadmissible  because  made  in 
response  to  interrogatories  propounded  by  an 
officer,  because  such  interrogatories  assume 
accused's  guilt,  nor  because  such  officer  pre- 
tends to  have  evidence  of  accused's  guilt  when 
he  has  no  such  evidence. 

[Ed.  Note. — For  other  eases,  see  Criminal 
Law,  Cent  Dig.  tl  1163-1174;  Dec  Dig.  { 
519.*) 

14.  Criminal  Law  (|  519*)— Confessions— 
Voutntaby  Character. 

Where  interrogatories  by  officers  in  an  ef- 
fort to  secure  admissions  or  confessions  from 
a  party  suspected  of  crime  are  persisted  in 
to  an  unreasonable  extent,  thereby  producing 
mental  anguish  on  the  part  of  accused,  or 
where  accused  is  led  to  believe  that  he  is 
bound  to  make  a  statement  to  secure  a  sur- 
cease from  the  questions  or  importunities  of 
those  having  him  in  charge,  the  coufpssions 
or  admissions  thus  obtainea  should  be  re- 
jected as  involuntary. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,   Cent   Dig.  ig  1163-1174;    Dec   Dig.   { 

15.  Criminal  Law  (§  393*)— Evidence— Com- 
pelling Accused  to  Criminate  Himself— 
Constitutional  Provisions. 

Both  the  federal  and  state  Constitutions 
are  always  liberally  construed  to  prevent  com- 
pulsory self-incrimination. 

[EM.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §g  871-874;   Dec  Dig.  (  393.*] 

16.  Criminal  Law  (g  781*)— Instructions- 
Confessions. 

Where  a  boy  17  years  old,  accused  of 
murder,  was  subjected  to  almost  continuous 
interrogatories  during  24  hours,  he  was  enti- 
tled to  an  instruction  that  unless  his  written  ' 
confession  and  oral  admissions  thereby  ob- 
tained were  voluntarily  made  they  should  be 
disregarded. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §g  1864-1871,  1898;  Dec.  Dig. 
g  781.*] 

17.  Criminal  Law  (gg  763,  764*)— Instruc- 
tions —  Confessions  —  Comment  on  Evi- 
dence. 

In  charging  the  jury  to  disregard  confes- 
sions unless  found  to  have  been  made  volun- 
tarily, any  attempt  to  define  the  word  "volun- 
tary" would  necessarily  amount  t»  an  unwar- 
ranted comment  on  the  evidence;  it  being  so 
simple  and  in  such  general  use  that  no  defini- 
tion is  necessary. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  g!  1731-1748,  1752,  1768, 
1770;    Dec  Dig.  gg  763,  764.*] 

18.  Criminal  Law  (g  1038*)— Appbal-In- 
stbuctions— Necessity  of  Hequests. 

The  failure  of  the  court  to  charge,  in  a 
criminal  case,  that  confessions  and  admissions 
should  be  disregarded  unless  the  jury  found 
that  they  were  made  voluntarily,  was  not  re- 
versible error,  where  no  such  instruction  was 
re<iuested,  since,  while  it  is  the  duty  of  the 
court  to  instruct  the  ;iury  without  request  upon 
the  issues  arisinjj  directly  in  criminal  cases, 
it  need  not  give  instructions  on  collateral  is- 
sues, such  as  instructions  limiting  or  modify- 
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ing  the  effect  «f  evidence,  in  tli«  absence  of 
request 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  264C;   Dec.  Dig.  {  1038.*] 

19.  Criirnai.  Law  (J  781*)— iNSTBUciioNa— 

OONFESSIONS. 

Wbere  a  boy  17  years  old,  accused  of  mur- 
der, confessed  after  being  subjected  to  almost 
continuous  interrogatories  during  24  hours,  it 
was  prejudicial  error  to  charge  that  what  the 
proof  showed  that  accused  said  against  him- 
self was  presumed  to  be  true,  thus  precluding 
the  jury  from  considering  the  facts  and  cir- 
cumstances under  which  the  confession  was 
obtained  and  whether  or  not  it  was  volun- 
tary. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |S  1864-1871,  1898;  Dec.  Dig. 
{  781.»] 

20.  Cmmiwal  Law  ({{  736,  741»)— QtJisnoNB 
FOB  JuBY— Weight  of  Evidence. 

The  competency  of  a  confession  In  a 
criminal  case  is  primarily  for  the  court  but  ita 
weight  and  credibility  is  for  the  Jury. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  8J  1731-1748,  1752,  1768, 
1770;   Dec.  Dig.  g|  736,  741. •] 

21.  Indictment  and  iNFOBHATion  (|  120*) — 
SuBPLcaAOB  —  Manneb  of  COIOIITTINa 
Cbimx. 

An  information,  charging  that  a  number 
of  defendants  assaulted,  stabbed,  and  lolled  de- 
ceased with  a  knife  "which  they  in  their  hands 
held,"  was  not  defective  on  uie  ground  that 
all  the  defendants  could  not  have  held  one 
knife,  since  the  description  of  how  the  weapon 
was  held  was  surplusage. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Gent  Dig.  I  315;  Dec.  Dig.  i 
120.»] 

Appeal  from  Criminal  Court,  Jackson  Coun- 
ty;   Edward  E.  Porterfleld,  Judge. 

Buster  Thomas  was  convicted  of  murder 
In  the  first  degree  and  he  appeals.  Reversed 
and  remanded. 

Defendant  and  six  others  were  Jointly 
charged  with  the  crime  of  murder  In  the 
first  degree.  From  a  Judgment  of  the  crim- 
inal court  of  Jackson  county  sentencing  de- 
fendant to  the  penitentiary  during  his  nat- 
ural life,  he  appeals. 

On  the  night  of  October  3,  1911,  two  white 
boys  (George  Johnson  and  his  brother,  Elmer 
Johnson)  were  out  on  the  streets  of  Kansas 
City  until  a  late  hour  viewing  the  "Priests 
of  Pallas"  parade.  At  the  hour  of  11:30  p. 
m.  they  were  walking  along  Fifteenth  street 
where  the  same  intersects  the  Paseo,  a  lo- 
cality inhabited  by  negroes,  when  they  were 
accosted  by  a  dozen  or  more  negro  boys, 
who  announced  that  the  white  boys  had  no 
business  In  "their  territory."  According  to 
the  testimony  of  Elmer  Johnson,  he  and  his 
brother  kept  on  walking  at  a  rapid  pace 
until  they  were  surrounded,  assaulted,  and 
knocked  down  by  the  negro  boys.  As  quickly 
as  they  were  permitted  to  do  so,  the  white 
boys  escaped  from  their  assailants  and  ran 
to  a  passing  street  car,  when  it  was  found 
that  George  Johnson  had  been  stabbed  in  the 
heart  by  one  of  his  assailants,  from  which 
wound  be  died  a  few  moments  later.    When 


the  street  car  arrived,  the  negro  boys  all 
ran  away  and  disappeared  In  the  darkness. 
At  that  moment  a  man  came  along  in  an 
automobile  and  chased  the  negroes,  but 
whether  he  found  out  who  they  were  Is  not 
known,  as  he  was  not  called  as  a  witness. 
Neither  Elmer  Johnson  nor  the  persons  on 
the  street  car  recognized  defendant  as  one 
of  the  parties  who  assaulted  and  killed  de- 
ceased. 

Witness  Dudley  Jackson  was  sitting  with 
a  lady  beside  the  street  one  block  from 
where  the  tragedy  occurred.  He  testified 
that  about  the  time  the  Idlling  occurred  he 
saw  and  recognized  defendant  running  past 
him — running  very  rapidly  from  the  direc- 
tion where  the  killing  took  place.  Jackson 
was  partially  corroborated  by  the  lady  who 
was  with  him,  but  she  did  not  identify  the 
defendant  She  saw  three  negroes  pass; 
one  was  walking  and  two  running.  Accord- 
ing to  her  testimony,  the  two  negroes  who 
were  running  passed  behind  her  and  Jackson, 
while  Jackson  testified  that  defendant  ran 
in  front  of  them. 

Frank  Coleman,  a  ten  year  old  newsboy, 
testified  that  he  walked  up  behind  defendant 
and  another  negro  boy  while  the  latter  were 
standing  on  another  street  about  an  boor 
sfter  Johnson  was  killed,  and  heard  defend- 
ant say  to  his  associate,  "If  the  police  catch 
on  to  what  we  did  to  those  two  white  boya, 
they  will  kill  us." 

This  was  ail  the  evidence  directly  tending 
to  connect  the  defendant  vrlth  the  killing 
of  Johnson,  except  some  admissions  and  con- 
fessions alleged  to  have  been  made  by  defend- 
ant after  his  arrest,  which  will  receive  at- 
tention in  the  course  of  our  opinion. 

Defendant  testified  in  his  own  behalf  de- 
nying that  he  was  on  Fifteenth  street  and 
the  Paseo  when  Johnson  was  killed.  He  de- 
nied that  he  took  any  part  in  the  assault  or 
killing,  and  also  denied  that  he  confessed 
ills  guilt  to  the  police  officers.  He  admitted 
going  out  to  the  parade  on  the  night  of 
October  3d  and  remaining  out  tmtll  after 
midnight  He  gave  the  names  of  three  negio 
boys  who,  he  sajrs,  were  with  him  part  of 
the  time  he  was  out;  but  he  did  not  call 
them  as  witnesses. 

Milford  W.  Rider,  of  Kansas  City,  for  appel- 
lant John  T.  Barker,  Atty.  Gen.  (Paul  P. 
Prosser,  of  Fayette,  of  counsel),  for  the  State. 

BROWN,  P.  J.  (after  stating  the  facts 
as  above).  Defendant's  counsel  have  assign- 
ed 33  alleged  errors  in  their  motion  for  new 
trial,  and  several  others  in  their  motion  in 
arrest;  but,  notwithstanding  this  formidable 
attack  on  the  Judgment  below,  they  have 
neglected  to  favor  us  with  even  a  typewritten 
brief.  However,  we  have  examined  the  vol- 
uminous transcript  and  will  consider  all  the 
assignments  which  are  worthy  of  serious  at- 
tention. 
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I.  Tnvenlle  Court 

[1]  Under  section  6  of  an  act  estabUshlng 
Juyenile  courts  In  certain  counties  (Laws 
1911,  p.  181),  It  is  made  the  duty  of  the  crim- 
inal court  and  circuit  courts  to  transfer 
causes  to  the  Juvenile  court  of  Jackson  coun- 
ty when  it  is  found  that  the  party  charged 
with  crime  is  under  the  age  of  17  years. 
Defendant  insisted  that  the  trial  court  pass 
upon  his  application  for  a  change  of  venue 
before  determining  the  age  of  defendant. 
The  court  did  not  err  in  overruling  this  in- 
sistence. The  Juvenile  Court  Law  of  1911 
(Laws  1911,  p.  177)  was  clearly  Intended  to 
oust  the  criminal  court  and  circuit  courts 
of  Jackson  county  of  Jurisdiction  in  all  cases 
wherein  the  defendant  was  under  17  years  of 
age. 

[2-4]  The  criminal  court  heard  the  evidence 
of  the  mother,  grandmother,  and  aunt  of  de- 
fendant, and  also  admitted  a  Bible  which 
purported  to  be  the  record  of  defendant's 
birth.  The  testimony  of  these  witnesses  was 
somewhat  vague  and  unsatisfactory,  and  in 
the  light  of  their  evidence  the  birth  record 
was  a  palpable  fake.  The  grandmother  testi- 
fied that  she  bought  the  Bible  new  and  had 
always  kept  it  locked  in  her  trunk.  No  one 
was  allowed  to  write  in  It  except  her  daugh- 
ter, and  she  never  wrote  in  it  except  to 
record  the  birth  of  defendant.  However,  on 
Inspection  the  book  showed  that  it  had  been 
extensively  used  and  contained  many  margin- 
al notations,  evidently  made  by  a  minister  of 
the  gospel  or  theological  student  The  court 
found  from  Inspection  that  the  alleged  date 
of  defendant's  birth  had  been  recorded  in 
this  Bible  a  very  short  time  before  it  was 
offered  in  evidence,  and  that  defendant  was 
above  the  age  of  17  years.  There  is  nothing 
in  the  record  which  Justifies  us  in  disturbing 
his  finding  on  that  point  The  school  enu- 
meration which  defendant  asked  time  to 
procure  would  probably  have  been  competent 
evidence  of  defendant's  age,  but  the  defend- 
ant having  failed  to  use  reasonable  diligence 
to  secure  a  certified  copy  of  that  enumera- 
tion, the  court  properly  refused  to  postpone 
the  cause  and  allow  additional  time  to  obtain 
tliat  evidence. 

II.  Change  of  Venue. 

[5, 1]  On  a  proper  application  for  a  change 
of  venue  based  upon  alleged  prejudice  of  the 
inliabltants  of  Jackson  county,  embracing 
the  sixteenth  Judicial  circuit  the  court  heard 
20  witnesses,  having  limited  the  number  of 
witnesses  to  ten  on  each  side. 

The  witnesses  called  by  defendant  em- 
braced a  railroad  passenger  agent,  a  real 
estate  agent,  a  feed  merchant,  a  deputy 
clerk  of  the  probate  court,  an  ex-clerk  of 
the  circuit  court,  a  physician,  two  employes 
of  a  social  club,  a  shoe  salesman,  and  a 
grocer.  Each  of  these  witnesses  testified  to 
having  talked  with  from  50  to  100  citizens 


of  Jackson  county  who  had  expressed  ex- 
treme bitterness  against  defendant  The  evi- 
dence of  the  passenger  agent,  called  by  de- 
fendant, was  to  the  effect  that  his  work 
brought  him  in  contact  with  a  large  number 
of  people  from  all  parts  of  Kansas  City  and 
from  various  stations  in  life,  and  that  It  was 
common  talk  among  the  people  whom  he  met 
that  the  defendant  should  be  hung  without  a 
trial;  that  he  ought  not  be  allowed  to  live 
24  hours;  and  that  it  would  be  a  wiaste  of 
money  to  try  him.  The  other  nine  witnesses 
called  by  defendant  testified  to  bearing  simi- 
lar expressions  of  ill  will  against  defendant, 
although  some  of  them  were  not  positive 
that  defendant  could  not  secure  a  fair  trial 
In  Jackson  county. 

In  rebuttal  of  this  testimony,  the  state 
called  two  deputy  marshals,  four  deputy 
clerks  of  the  probate  court,  one  deputy  re- 
corder of  deeds,  one  superintendent  of  the 
courthouse,  the  counselor  for  the  police 
board,  and  the  professor  of  an  automobile 
school,  who  each  testified,  in  effect,  that  tbey 
did  not  know  and  had  not  heard  of  any  wide- 
spread malice  or  prejudice  against  the  de- 
fendant, and  that  they  believed  he  could  ob- 
tain a  fair  trial  in  Jackson  county.  An  echo 
of  the  alleged  prejudice  of  the  people  of  Jack- 
son county  against  def^dant  was  heard 
when  the  Jury  was  impaneled.  A  large  num- 
ber of  persons  called  to  serve  as  Jurors  in 
the  case  were  found  Incompetent  because 
they  were  possessed  of  such  a  settled  convic- 
tion regarding  the  guUt  or  Innocence  of  the 
accused  that  they  could  not  give  him  a  fair 
trial.  Of  the  18  persons  first  called  for 
examination  on  their  voir  dire,  6  were  found 
incompetent  on  account  of  prejudice.  Of 
course,  these  men  did  not  state  whether  they 
were  prejudiced  for  or  against  the  defendant, 
but  it  is  fair  to  infer  that  they  were  preju- 
diced against  him.  Several  of  the  witnesses 
called  by  both  the  state  and  defendant  testi- 
fied that  after  they  read  the  written  confes- 
sion of  defendant,  as  published  in  the  news- 
papers of  Kansas  City,  they  supposed  there 
was  no  doubt  of  his  guilt,  and  made  up 
their  minds  accordingly.  The  record  shows 
that  on  the  day  the  alleged  confession  was 
signed  copies  thereof  were  supplied  to  the 
dally  press  and  given  wide  publicity.  While 
It  was  not  a  crime  on  the  part  of  the  police 
department  to  do  this,  it  was  certainly  a  very 
indiscreet  act  to  make  the  confession  public 
until  It  became  necessary  to  do  so  in  the 
prosecution  of  defendant. 

The  publication  of  such  a  confession  tend- 
ed to  poison  the  minds  of  the  very  people 
who  would  have  to  be  called  as  Jurors  to  try 
defendant,  and  was  likely  to  render  it  neces- 
sary to  grant  defendant  a  change  of  venue 
at  great  expense  to  both  the  state  and 
defendant.  It  Is  commendable  on  the  part  of 
those  charged  with  the  enforcement  of  the 
criminal  laws  to  ferret  out  crime,  and  secure, 
in  all  lawful  ways,  evidence  which  may  be 
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used  1b  prosecuting  lawbreakers;  but  it  is 
neither  appropriate  nor  commendable  either 
before  a  defendant  is  called  for  trial  or  dar- 
ing the  trial,  to  bring  about  such  a  condition 
of  public  opinion  as  to  prevent  a  fair  trial 
in  the  county  where  the  crime  is  committed. 

When  the  20  witnesses  gave  their  evidence, 
the'  trial  Judge  announced  that  he  was  satis- 
fled  defendant  could  obtain  as  fair  a  trial  in 
Jackson  county  as  in  any  adjoining  circuit 
and  overruled  the  application.  If  the  Judge 
believed  that  such  prejudice  existed  in  Jack- 
son county  as  to  prevent  a  fair  trial  in  that 
county  (circuit),  we  do  not  think  he  could 
legally  take  into  consideration  the  prejudice, 
if  any,  existing  in  some  other  circuit  in  pass- 
ing upon  the  application  for  change  of  venue, 
as  there  was  no  evidence  before  him  as  to 
the  existence  of  prejudice  in  other  circuits. 
After  considering  all  the  evidence  on  this 
point,  we  are  convinced  that  immediately 
following  the  publication  of  the  confession 
there  was  such  a  prejudice  against  defendant 
as  would  have  prevented  him  from  securing 
a  fair  trial  in  Jackson  county  had  the  cause 
been  brought  to  trial  at  that  time.  However, 
the  crime  was  committed  on  the  3d  day  of 
October,  and  the  trial  did  not  take  place 
until  the  following  January;  and,  considering 
the  large  populatioh  of  Jackson  county  from 
which  a  Jury  could  be  drawn,  and  the  ruling 
of  this  court  in  the  case  of  State  v.  Barring- 
ton,  198  Mo.  23,  95  S.  W.  235,  we  do  not  feel 
Justified  in  disturbing  the  discretion  exer- 
cised by  the  court  in  refusing  to  grant  a 
change  of  venue. 

HI.  Motion  to  Quash  Panel  of  Jurors. 

[7]  Defendant  next  filed  a  motion  challeng- 
ing the  array  and  panel  of  Jurors  on  the 
ground  that  the  Jury  commissioners,  in  pass- 
ing upon  the  qualifications  of  persons  for 
Jury  service  in  Jackson  county,  discriminated 
against  colored  persons  of  African  descent, 
in  violation  of  article  4,  c.  64,  B.  S.  1909,  and 
the  fourteenth  amendment  to  the  Constitu- 
tion of  the  United  States.  All  of  the  Judges 
of  the  criminal  and  circuit  court  of  Jackson 
county,  except  the  Judge  trying  the  cause, 
were  called  as  witnesses  and  testified  that 
they  did  not  discriminate  against  the  African 
race  in  selecting  names  of  persons  from 
whom  the  Jurors  be  drawn  to  try  this  case. 
All  of  said  Judges,  except  one,  testified  that 
they  had  approved  some  negroes  for  Jury 
service;  the  precise  number  they  could  not 
remember.  The  gist  of  their  evidence  is  to 
the  effect  that  a  larger  per  cent  of  white  per- 
sons than  negroes  (according  to  the  popula- 
tion of  each)  was  approved  for  Jury  service 
because  a  great  many  neRroes  were  found 
not  to  possess  sufficient  educational  qualifi- 
cations for  Jury  service,  and  that  of  the  ne- 
groes found  qualified  from  an  educational 
.  standpoint  a  large  per  cent,  were  either  min- 
isters of  the  gospel,  school  teachers,  or  phy- 


sicians, and  therefore  ineligible  for  compul- 
sory Jury  service. 

Defendant  offered  to  prove  by  900  negroes 
that  they  were  in  all  respects  qualified  for 
Jury  service  In  Jackson  county,  but  had  never 
been  drawn  for  such  service.    This  evidence 
was  rejected,  and  we  think  properly  so,  for 
the  reason  that,  while  it  would  have  tended 
to  prove  that  the  negro  race  had  been  dla- 
criminated  against   in  the  past,  it  did   not 
tend  to  prove  discrimination  in  the  particu- 
lar panel  of  Jurors  then  in  the  wheel  from 
which  a  Jury  was  drawn  to  try  defendant. 
The  same  rule  applies  to  the  offer  of  defend- 
ant to  prove  how  many  negroes  resided  In 
Jackson  county.    We  hold  that  the  evidence 
does  not  show  such  discrimination  as  woald 
have  Justified  the  trial  court  in  quashing  the 
panel,  and  his  action  in  overruling  that  mo- 
tion is  approved. 

IV.  Confessioa 

[1-10]  This  brings  tis  to  a  consideration  of 
the  admissibility  of  a  confession  signed  by 
defendant  and  introduced  in  evidence  by  the 
state.  This  confession  is  as  follows:  "State- 
ment taken  in  OtBce  of  Chief  of  FoUce.  Oct 
6^  1911.  State  of  Missouri,  County  of  Jack- 
son— Bs.:  Buster  Thomas  being  duly  sworn 
on  his  oath  states  that  he  is  17  years  of  age 
and  that  he  lived  at  1716  Virginia  and  that 
he  now  lives  at  1723  Forest  avenue  in  the 
rear.  AflJant  states  that  he  was  home  when 
Clifford  Wright  came  up  there  after  bim  and 
that  they  went  down  to  18th  and  Forest 
avenue  where  they  met  Leroy  Patterson  and 
Leon  Johnson,  known  as  the  Mouse.  That 
they  all  got  on  a  car  and  went  to  18th  and 
Grand  avenue.  That  they  then  got  off  the 
car  and  walked  north  on  Grand  avenue  to 
12th  street,  then  west  on  12th  street  to  Wal- 
nut, north  on  Walnut  street  to  lltb  street, 
west  on  11th  street  to  Main  and  north  on 
Main  to  9tb  street  Affiant  states  that  they 
then  went  north  on  Main  street  to  7th  and 
Main  street  to  the  Yale  Theater.  After  leav- 
ing the  Yale  Theater  they  walked  around  a 
while  and  then  went  back  to  9th  and  Main 
street  where  they  witnessed  the  parade.  Affi- 
ant states  that  after  the  parade  they  went  to 
Shelly  Park.  That  they  went  down  Main 
street  to  6th  street  and  east  on  6th  street  to 
Locust  street  north  on  Locust  street  to  Shel- 
ly Park,  and  that  they  stayed  at  Shelly  Park 
until  about  half-past  ten  or  eleven  o'clock 
p.  m.  Affiant  states  that  the  Mouse,  Clifford 
Wright  and  himself  then  went  south  on  Oak 
street  to  15th  street,  and  at  16th  and  Oak 
street  this  afllant  separated  from  Leon  John- 
son, alias  the  Mouse,  and  Clifford  Wright 
but  that  be  later  met  them  at  15th  and 
Campbell  streets.  Affiant  states  that  after 
he  met  Clifford  Wright  and  the  Mouse  at 
15th  and  Campbell  they  all  walked  east  on 
the  north  side  of  15th  street  to  15th  and  Vir- 
ginia where  they  met  some  more  colored 
boys,  among  them  Clarence  Welta,  Waiter 
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Blackbnrn,  and  Sterling  Hall,  and  that  they 
all  walked  east  on  ISth  street  to  15th  and  Vine. 
That  at  15tb  and  Vine  they  met  some  more 
colored  boys,  among  them  Raymond  Scott, 
Floyd  Nolan,  Lather  Scott  and  John  Lacky. 
Affiant  states  that  between  Vine  and  High- 
land on  15th  6treet  they  saw  two  white  boys 
on  the  south  side  of  the  street  who  were 
walking  west.  That  Just  as '  he  saw  the 
white  boys  he  saw  Clifford  Wright  and  Clar- 
ence Welts  cut  across  the  street  towards  the 
white  boys,  and  this  affiant  said  to  Wright 
and  Welts,  'What  are  you  going  over  there 
for?"  and  Wright  said,  'Going  over  there  to 
nut  the  white  boys  from  the  street'  Afflant 
states  ttiat  he  then  said  to  Welts  and  Wright, 
'Yon  are  going  over  there  to  start  a  fight 
and  get  into  a  lot  of  trouble,'  and  that 
Wright  then  said,  'It's  none  of  your  business.' 
Affiant  states  that  Clarence  Welts  then  said 
to  the  white  boys,  '^hat  business  you  all 
got  over  here,  this  Is  our  part  of  town,'  or 
something  like  that.  Affiant  states  that  Clif- 
ford Wright  then  struck  one  of  the  wMte 
boys  and  the  white  boy  fell  to  the  ground, 
and  the  other  white  boy  ran  and  Clarence 
Welts  tan  after  him.  Afflant  states  that  the 
white  boy  who  had  been  knocked  down  got 
up  and  started  to  run  towards  his  brother, 
running  west  towards  15th  and  Paseo  fol- 
lowed by  Sterling  Hall,  who,  as  they  reached 
the  car  tracks,  struck  at  him  with  a  knife 
and  the  white  boy  fell.  Afflant  states  that 
he  then  ran  out  into  the  street  and  took  the 
knife  away  from  Sterltag  Hall  and  struck  at 
the  white  boy  with  It  himself,  and  that  he 
then  ran  away.  Affiant  states  that  the  white 
boy  was  still  on  the  ground  groaning  and 
that  he  gave  the  knife  back  to  Sterling  Hall. 
Affiant  states  that  while  he  was  taking  the 
knife  away  from  Sterling  Hall  and  striking 
at  the  boy  who  was  on  the  ground,  Clarence 
Welts  had  the  other  white  boy  down  by  the 
path  at  the  Parade  corner  of  15th  and  Paseo 
waving  a  knife  over  him,  and  afflant  states 
he  heard  Clarence  Welts  say,  'What  have 
yon  got  to  do  with  It?'  Affiant  states  the 
brother  of  the  boy  in  the  street  got  up  and 
ran  over  towards  the  deceased  and  as  he 
was  running  towards  him,  this  afflant  saw 
some  one  of  the  colored  boys  throw  a  bottle 
and  another  a  brick  at  the  boy,  but  this  af- 
flant says  that  he  does  not  know  who  threw 
either  the  bottle'  or  brick.  Afflant  states  that 
he  and  the  Mouse,  Clarence  Welts,  Clifford 
Wright,  John  Lacky  and  Walter  Blackbnrn, 
then  ran  south  on  the  Paseo,  and  this  afflant 
and  Clifford  Wright  turned  west  on  16th 
street  and  went  home.  Buster  Thomas. 
Subscribed  and  sworn  to  before  me,  a  notary 
public,  within  and  for  the  state  of  Missouri, 
county  of  Jackson,  this  6th  day  of  October, 
1911.  Henry  O.  Smith,  Notary  Public.  My 
commission  expires  3/5 A4.    [Seal.]" 

When  the  confession  was  offered  In  evi- 
dence, defendant  objected  to  its  introduction 
on  the  ground  that  It  was  not  voluntarily 


made,  and  saved  his  exception  to  the  action 
of  the  court  In  admitting  it  To  overcome  the 
objection  that  the  confession  was  not  vol- 
untarily made,  the  state  introduced  Chief 
of  Police  Griffin,  who  testified  that  defendant 
was  brought  to  his  office  about  9  o'clock  in 
the  morning,  and  that  the  confession  was 
made  during  the  afternoon  of  the  same  day. 
About  the  only  thing  that  Chief  Griffin  re- 
membered saying  to  defendant  to  encourage 
him  to  confess  was  an  admonition  that  if 
there  were  others  implicated  in  the  killing 
of  Johnson  not  to  bear  all  the  blame  him- 
self, but  give  the  names  of  the  other  guilty 
parties.  Chief  Griffin  testified  that,  while  he 
had  to  call  defendant  three  or  four  times 
before  he  secured  the  confession,  defendant 
did  not  take  the  accusation  seriously,  but 
was  laughing  and  grinning  all  the  time  as 
though  he  thought  the  whole  transaction  a 
Joke.  That  defendant  denied  all  knowledge 
of  or  participation  in  the  killing  of  Johnson 
until  he  was  confronted  by  one  of  his  co-in- 
dictees, who  narrated  the  details  of  the  mur- 
der and  defendant's  complicity  therdn.  The 
Chief  of  PoUce  further  testified  that  neither 
he  nor  any  other  police  officer  used  any  vio- 
lence, made  any  threats,  or  held  out  any  hope 
of  immunity  or  leniency  to  defendant  to 
bring  about  the  confession.  On  cross-exam- 
ination Chief  Grlffln  admitted  that  defend- 
ant was  not  in  his  custody  on  the  day  he 
was  arrested,  but  was  kept  in  the  custody 
of  Capt  Casey  at  police  station  No.  6  during 
the  first  afternoon  and  night  following  his 
arrest  and  quizzed  by  Capt.  Casey,  who  was 
unable  to  secure  any  confession.  .  The  Jury 
was  excluded  during  the  examination  of 
Chief  Griffin,  and  at  the  conclusion  of  bis 
evidence  the  court  admitted  the  confession. 
Defendant's  attorneys  asked  permission  to 
introduce  other  police  officers  and  also  defend- 
ant to  prove  that  the  confession  was  not  vol- 
untary, but  both  of  these  requests  were  over- 
ruled and  defendant  saved  his  exceptions. 
We  hold  that  the  trial  court  committed  error 
in  refusing  to  allow  a  full  investigation  in 
the  absence  of  a  Jury,  into  all  the  facts 
tending  to  throw  light  on  the  admissibility 
of  the  written  confession. 

The  testimony  of  Chief  Grlffln  showed  that 
defendant  had  been  all  of  one  night  and  part 
of  two  days  in  the  custody  of  Capt.  Casey, 
and  it  was  error  to  refuse  to  allow  defendant 
to  call  Capt  Casey  or  any  other  officer  or 
detective  who  might  have  knowledge  of  facts 
tending  to  prove  that  the  confession  was 
not  voluntary.  It  was  also  error  to  refuse 
to  allow  defendant  to  be  sworn  and  testify 
to  the  v'Jrcumstances  under  which  the  con- 
fession was  obtained  before  admitting  it  By 
statute  the  defendant  is  made  a  competent 
witness  to  testify  to  his  knowledge  regard- 
ing any  issue  in  the  case.  Section  5242,  R. 
S.  1009 ;  State  v.  Kinder,  96  Mo.  548,  10  S. 
W.  77. 

"A  refusal,  before  the  confession  is  admlt- 
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ted,  to  allow  connael  for  tbe  prisoner  to  croaa- 
«xamlne  the  witnesses  as  to  tbe  yolnntary 
character  of  tbe  confession,  or  to  allow  the 
accused  to  testify,  and  to  explain  his  mental 
condition  when  It  was  made,  or  to  show  by 
the  evidence  of  others  that  it  was  improper- 
ly obtained,  Is  reversible  error."  Underbill 
on  Criminal  Evidence  (2d  Ed.)  p.  246. 

"Where  the  state  Introduces  evidence 
which  shows  or  tends  to  show  that  tbe  con- 
fession was  voluntary,  the  accused  most  be 
permitted  to  Introduce  evidence  of  any  fact 
showing  or  tending  to  show  that  it  was  In- 
voluntary. He  may  call  and  examine,  to  aid 
In  determining  the  admissibility  of  the  con- 
fession a  witness  who  knows  of  the  circum- 
stances surrounding  Its  making  or  of  his 
physical  or  mental  condition  when  It  was 
made.  Tbe  witnesses  who  testify  to  the  cir- 
cumstances showing  that  a  confession  was 
voluntary  may  be  cross-examined  by  the  ac- 
cused on  the  same  point,  and  it  is  error  to 
refuse  to  permit  him  to  do  so.  Counsel  for 
the  accused  may  also  impeach  the  testimony 
of  the  witness  testlfj'lug  to  the  voluntary 
character  of  the  confession  by  proving  his 
former  statements  to  the  contrary."  12  Cyc. 
p.  481. 

A  court  cannot  arbitrarily  assume  that  the 
evidence  of  any  witness  will  be  false  before 
he  hears  such  witness.  It  matters  not  how 
great  the  interest  of  such  witness  in  the  re- 
sult of  the  controversy,  his  evidence.  If 
competent,  must  be  heard  and  given  tbe 
weight  to  which  It  is  entitled. 

However,  we  hold  that  the  refusal  of  the 
court  to  hear  all  competent  evidence  offered 
on  defendant's  objection  to  the  confession 
does  not  constitute  reversible  error  in  this 
case  for  reasons  which  will  hereafter  appear. 

When  the  Jury  was  recalled,  the  court  per- 
mitted defendant  and  all  other  witnesses  of- 
fered by  him  to  testify  to  the  circumstances 
under  which  the  confession  was  made.  Capt. 
Casey,  who  was  in  charge  of  police  station 
No.  6,  where  defendant  was  confined  im- 
mediately after  his  arrest,  testified  that  he 
questioned  defendant  twice  before  taking  him 
to  Chief  Griffln,  and  that  he  was  not  able  to 
get  any  admission  from  him  that  he  was 
present  when  Johnson  was  stebbed.  Casey 
was  present  during  the  following  day  when 
defendant  was  interrogated  by  Chief  Griffln 
and  assisted  Griffin  in  that  investigation. 
He  also  testified  that  no  promise  of  Immunity 
or  tbreate  were  made  and  no  violence  used 
to  secure  the  confession.  The  only  dllTerence 
between  the  Evidence  of  Griffln  and  Casey  Is 
that  Casey  testified  that  defendant  seemed 
to  understand  and  appreciate  the  seriousness 
of  the  charge  preferred  against  him,  and  that 
he  did  not  see  defendant  laugb  during  the  ex- 
amination, while  Griffln  testified  that  defend- 
ant was  laughing  and  grinning  all  the  time 
as  though  the  charge  was  a  Joke. 

Henry  C.  Smith,  ooun.sel  for  the  t>oard  of 
police  commissiouers,  who  wrote  out  the  con- 


fession signed  by  defendant,  testified  that  no 
threate  were  made  or  violence  used,  and 
that  no  promise  of  Immunity  was  made  to 
secure  the  confession.  Smith  further  testifi- 
ed that  when  John  lacky,  a  co-indictee,  was 
brought  into  the  presence  of  defendant  and 
denied  that  he  was  Implicated  tn  the  killing 
of  deceased,  defendant  remarked  to  Lacky, 
"You  know  you  were  present  when  we  killed 
that  white  boy."  That  defendant  made  this 
remark  "in  a  laughing  mood,"  and  "seemed 
to  treat  It  as  a  Joke." 

Henry  Hobien,  a  reporter  for  the  Kansas 
City  Post,  testified  that  he  was  present  when 
defendant  made  and  signed  the  confession, 
and  that  no  threate  or  promises  were  made 
to  secure  the  confession,  but  that  one  of  de- 
fendant's co-lndlctees  cursed  defendant  and 
came  near  striking  him  when  defendant  de- 
nied being  Implicated  in  the  .killing  of  John- 
son ;  that  Chief  Griffln  prevented  defendant 
from  being  struck.  Hobien  further  testified 
that  he  secured  a  copy  of  the  confession  just 
in  time  for  tbe  evening  edition  of  his  new»- 
p<il)er. 

The  defendant  testified  that,  while  he  sign- 
ed the  confession,  it  does  not  correctly  rep- 
resent what  he  told  Chief  Griffln;  that  whUe 
he  was  at  police  headquarters  he  was  fre- 
quently sent  out  of  the  presence  of  the  chief 
into  another  room,  where  detectives  cursed 
and  struck  him  and  threatened  to  turn  him 
over  to  a  mob  if  he  refused  to  confess ;  that 
by  reason  of  such  violence  and  threate  he 
(defendant)  was  forced  to  make  and  sign 
tbe  confession.  On  cross-examination  de- 
fendant was  twice  asked  what  officer  or  de- 
tective it  was  that  struck  him  and  threaten- 
ed to  turn  him  over  to  a  mob,  to  which  de- 
fendant replied:  "I  am  not  acquainted  with 
the  police  force;  I  don't  know  nothing  about 
it"  While  it  is  entirely  probable  ttiat  de- 
fendant did  not  know  the  names  of  the  sev- 
eral detectives  or  officers  of  Kansas  City, 
it  is  extremely  probable  that  he  could  have 
given  a  more  detelled  account  of  tbe  assaults, 
if  such  alleged  assaults  were  really  made. 

The  evidence  of  defendant  as  to  the  al- 
leged threate  and  rioleuce  on  the  part  ot 
the  detectives  Is  so  vague  and  unsatisfactory 
as  to  convey  the  impression  that  he  was 
testifying  falsely,  or  was  too  stupid  men- 
tally to  give  a  correct  account  of  matters 
within  his  i>ersonal  knowledge.  His  evi- 
dence, considering  his  age,  Indicates  that  he 
is  a  boy  of  inferior  intelligence.  Upon  a 
careful  consideration  of  all  the  evidence  of- 
fered, we  do  not  think  the  trial  court  erred 
in  permitting  the  written  confession  to  be 
read  to  the  Jury,  and,  as  the  result  of  all 
the  evidence  shows  that  the  confession  was 
admissible,  the  error  ot  the  trial  court  in 
refusing  to  allow  a  full  investigation  of  the 
facte  concerning  the  confession  out  of  the 
presence  of  the  Jury  was  a  harmless  one, 
for  the  reason  that  if  such  full  investigation 
bad  been  allowed  it  would  have  shown  that 
the  confession  was  admissible. 
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Wblle  we  bold  that  defendant's  written 
confession  was,  under  the  facts  in  this  case, 
properly  admitted,  we  do  not  bold  that  the 
conrt  was  Justified  in  telling  the  Jury  in  bis 
instruction  No.  6,  that  It  spoke  the  truth  and 
whatever  defendant  said  therein  against  him- 
self was  presumed  to  be  true. 

When  the  youth  of  the  defendant  is  consid- 
ered, the  fact  that  he  had  not  previously 
been  arrested,  and  the  amount  of  Interrogat- 
ing required  to  bring  about  thb  confession, 
we  are  almost  Justified  in  holding,  as  a  mat- 
ter of  law,  that  the  confession  was  not  toI- 
untary. 

[11]  As  to  whether  a  confession  is  presum- 
ed to  be  voluntary  when  signed  and  sworn 
to  by  defendant  is  a  matter  upon  which  the 
authorities  are  not  In  harmony.  Wharton's 
Criminal  Evidence  (10th  Ed.)  |  622K;  12 
Cya  p.  480;  State  y.  Jones,  171  Mo.  401,  71 
S.  W.  680,  94  Am.  St  Rep.  786;  State  ▼. 
Armstrong,  203  Mo.  564,  102  S.  W.  GM. 
But  as  a  party  while  under  arrest  Is  not 
bound  to  make  any  statement  regarding 
his  guilt  or  innocence,  even  though  he  be  di- 
rectly accused  (State  v.  Foley,  144  Mo.  600, 
46  S.  W.  733),  and-  as  it  is  a  well-known 
fact  that  most  persons  would  rather  be  free 
and  out  of  Jail  than  under  arrest  and  con- 
fined, we  think  it  is  only  a  matter  of  com- 
mon sense  to  assume  that  a  man  under 
arrest  would  not  voluntarily  admit  Ills  gnllt 
and  thereby  insure  the  prolongation  of  his 
incarceration  without  he  is  encouraged  to 
do  so  by  hope  of  securing  leniency,  or  to  ae- 
cnre  relief  from  physical  or  mental  torture. 
For  these  reasons  we  hold  that,  when  It  ap- 
pears that  a  confession  was  made  and  sign- 
ed by  a  defendant  after  his  arrest,  the  bur- 
i&i.  is  upon  the  state  in  the  preliminary  ex- 
amination before  the  court  to  prove  that  such 
confession  was  secured  without  the  use  of 
threata  or  violence  or  the  promise  of  re- 
ward or  leniency. 

[12]  When  a  man  is  apprehended  without  a 
warrant  having  been  previously  issued  for 
bis  arrest  (as  in  the  case  at  bar),  it  Is  al- 
together proper  for  the  police  or  other  o£9- 
cers  having  him  in  custody  to  interrogate 
him  and  take  his  statement  concerning  his 
knowledge  of  the  offense  of  which  he  stands 
charged.  It  is  greatly  to  the  advantage  of 
the  accused  to  be  allowed  to  make  such 
statement,  because.  If  innocent,  his  state- 
ment or  explanation  may  convince  the  officer 
that  be  is  not  guilty  and  thus  secure  his  re- 
lease without  the  expense  of  a  trial,  there- 
by saving  both  the  state  and  defendant  need- 
less expense  and  annoyance. 

[13]  We  concur  in  what  has  been  many 
times  said  by  this  court  that  a  confession  of 
guUt  is  not  rendered  involuntary  and  inad- 
missible because  made  in  response  to  inter- 
rogatories propounded  by  an  ofllcer,  nor  be- 
cause the  interrogatories  assumed  the  guilt 
of  defendant,  nor  because  such  officer  pre- 
tends to  have  evidence  of  defendant's  guilt 
when  he  has  no  such  evidence.  State  t.  Bar- 
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rington,  198  Mo.  loc  cit  109,  96  S.  W.  236, 
and  cases  there  cited.  See,  also,  Wharton's 
Criminal  Evidence  (10th  Ed.)  vol.  2,  p.  1441 ; 
12  Cya  p.  468;  and  Underbill  on  Criminal 
Evidence  (2d  Ed.)  p.  269. 

[14]  However,  officers  In  trying  to  secure 
confessions  or  admissions  from  a  party  sus- 
pected of  crime  should  not  forget  that  they 
have  no  legal  right  to  compel  a  person  un- 
der arrest  to  make  any  statement  whatever ; 
that  no  one  can  be  compelled  to  furnish  evi- 
dence against  himself,  and,  where  the  inter- 
rogatories are  persisted  in  to  an  unreason- 
able extent  thereby  producing  mental  anguish 
on  the  part  of  accused,  the  confession  or  ad- 
mission thus  obtained  should  be  wholly  re- 
jected as  involuntary,  the  same  as  if  it  had 
been  obtained  by  the  Infliction  of  physical 
torture. 

It  is  a  well-known  rule  of  law  that,  under 
section  22,  art.  2,  of  our  Constitution,  and 
the  fifth  amendment  to  the  Constitution  of 
the  United  States,  statementa  made  by  an 
accused  person  when  summoned  before  a 
coroner,  grand  Jury,  or  committing  magis- 
trate cannot  be  used  against  him  when  he  is 
charged  with  the  crime  which  the  coroner, 
grand  Jury,  or  committing  magistrate  had 
under  Investigation.  State  v.  Young,  119  Mo. 
520,  24  S.  W.  1038 ;  State  v.  Naughton,  221 
Mo.  398, 120  S.  W.  53 ;  State  v.  Thornton,  246 
Mo.  436,  160  S.  W.  1048;  and  Counselman  y. 
Hitchcock,  142  U.  S.  647,  12  Sup.  Ct  195, 
35  L.  Ed.  1110. 

[1  {]  We  are  aware  that  it  is  generally  held 
that  the  constitutional  guaranties  against 
being  compelled  to  testify  against  one's  self 
do  not  apply  to  facta  elicited  by  an  officer 
through  Interrogatories  propounded  to  a  pris- 
oner out  of  court ;  but  we  are  convinced  that 
the  distinction  is  often  more  apparent  than 
reaL  Both  the  federal  and  state  Constitu- 
tions are  always  liberally  construed  so  as  to 
prevent  compulsory  self-crlminatlon. 

A  coroner  or  committing  magistrate  can 
inflict  no  greater  punishment  than  to  fine  or 
commit  a  witness  for  contempt  who  refuses 
to  testify,  while  a  police  officer  possesses  a 
right  (at  least  the  physical  power)  to  restrain 
a  prisoner  and  deprive  him  of  his  liberty 
temporarily,  if  he  refuses  to  make  such  state- 
ment as  the  officer  thinks  he  ought  to  make. 
Where  the  accused  is  led  to  believe  that  he 
is  bound  to  make  a  statement  to  secure  a 
surcease  from  the  questions  or  importunities 
of  those  having  him  in  charge,  it  would  be  a 
parody  upon  the  word  to  call  such  a  state- 
ment "voluntary." 

What  we  have  said  pertains  to  the  rlghte 
of  all  persons  under  the  state  and  federal 
Constitutions.  There  are  other  reasons  why 
confes.sions  or  admissions  should  not  be  ex- 
torted from  the  defendant  by  placing  him  in 
such  physical  or  mental  anguish  as  to  over- 
come his  will  power.  It  has  been  proven  by 
experience  that  confessions  obtained  In  Ouit 
manner  are  often  untrue  and  unreliable. 
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In  discussing  this  subject,  Mr.  Underhlll, 
In  his  new  work  on  Criminal  Evidence  (sec- 
tion 140),  says:  "The  practice  of  eliciting  a 
confession  by  putting  question  after  question 
to  the  accused  is  clearly  not  condudve  to  the 
procurement  of  truth,  and  the  mode  in  which 
the  confession  was  elicited  may  always  be 
considered  by  the  Jury  to  determine  whether 
they  shall  believe  it  This  is  well  illustrated 
by  the  methods  employed  by  police  officers 
and  others  in  practicing  upon  the  accused 
after  bia  arrest  what  is  known  in  police 
circles  as  the  'third  degree.'  This  usually 
consists  in  subjecting  the  accused,  after  his 
arrest  and  while  in  custody,  to  a  continuous 
and  rigid  examination  accompanied  with 
Intimidation  by  threats  and  other  means. 
The  length  of  this  process  and  the  manner  of 
its  application  depend  largely  upon  the  char- 
acter of  the  official  who  administers  It  and 
upon  that  accused  to  whom  it  is  administer- 
ed. Where,  on  the  one  hand,  the  police  offi- 
cial is  suffidently  hardened  and  brutalized 
by  his  past  experience,  and  the  accused  is 
a  determined  and  courageous  person,  it  is 
likely  to  continue  for  some  lengthy  period 
without  results;  but,  where  the  accused  is 
weak  and  nervous  or  feeble  in  mind  or  body, 
the  carrying  out  of  this  method  of  modem 
torture  will  generally  result  in  producing 
statements  in  answer  to  leading  questions 
which  can  readily  be  twisted  into  a  confes- 
sion. The  worthlessness  as  evidence  of  such 
statements  needs  but  to  be  stated  In  order 
to  be  appreciated.  Their  probative  force,  or 
rather  lack  of  force,  is  well  recognized  by 
all  who  hare  had  any  experience  of  human 
nature." 

What  facts  are  necessary  to  render  an  ex- 
trajudicial admission  or  confession  inadmis- 
sible as  evidence  Is  a  difficult  rule  to  an- 
nounce. In  12  Cyc.  p.  464,  it  is  said: 
"Whether  a  confession  Is  voluntary  depends 
largely  upon  the  facts  of  the  particular  case. 
If  it  is  obtained  by  reason  of  oral  threats 
of  harm,  by  promises  of  benefit,  or  by  ao- 
tiom  of  those  in  control  of  the  prisoner 
which  are  eguivalent  to  »uch  threats  or 
promises,  it  is  Involuntary  and  incompetent, 
and  in  determining  whether  it  was  obtained 
by  such  means  the  sex,  age,  disposition,  edu- 
cation, and  previous  training  of  the  prisoner, 
his  mental  qualities,  his  physical  health,  and 
his  surroundings  are  elements  to  be  consider- 
ed." See,  also,  Underhlll  on  (Criminal  Evi- 
dence (2d  Ed.)  i  128.  The  above  rule  an- 
nounced by  Cyc.  and  Underhlll  has  been  ap- 
proved by  tills  court  in  the  case  of  State  v. 
Fredericks,  85  Mo.  loc.  elt.  149. 

[16]  The  fact  that  defendant  in  this  case 
was  a  boy  not  over  17  years  of  age,  and  was 
subjected  to  almost  continuous  interroga- 
tories during  24  hours,  was  almost  sufficient 
to  Justify  a  court  in  rejecting  the  statement 
and  admissions  as  involuntary.  The  obnox- 
ious practice  of  extorting  confessions  from 
prisoners  suspected  of  crime  has  become  so 


common  that  some  states  have  enacted  stat- 
utes declaring  such  confessions  inadmissible 
unless  the  defendant  be  first  warned  that 
they  will  be  used  to  convict  him  of  crime. 
Parker  v.  State,  46  Tex.  Cr.  R.  461,  loc.  cit 
470,  80  S.  W.  1008,  108  Am.  St  Rep.  1021, 
3  Ann.  Cas.  893. 

However,  a  reasonable  presumption  should 
be  indulged  that  the  trial  court  acted  in  good 
faith,  and,  tiiere  being  substantial  evidence 
and  circumstances  on  each  side  of  the  prop- 
osition In  this  case,  the  court  did  not  err  in 
permitting  the  signed  confession  of  defendant 
to  be  read  to  the  Jury.  However,  under  the 
facts  disclosed  by  this  record,  the  defendant 
was  entitled  to  an  Instruction  telling  the  Ju- 
ry that  unless  they  found  that  the  written 
confession  and  oral  admissions  tending  to 
prove  defendant's  guilt  were  voluntarily 
made  by  him  they  should  disregard  such  con- 
fessions and  admissions.  State  v.  Stebblns, 
188  Mo.  397,  loc.  dt  398,  87  S.  W.  460 ;  State 
V.  Moore,  160  Mo.  443,  loc  dt  460,  61  S.  W. 
199;  State  v.  Brooks,  220  Mo.  74,  loc  dt 
84,  119  S.  W.  353;  and  Underbill  on  Crim- 
inal Evidence  (2d  Ed.)  {.  126. 

[17]  The  word  "voluntary"  Is  so  simple 
and  in  such  general  use  no  definition  of  its 
meaning  is  necessary,  and  an  attempt  to 
define  that  word  in  an  instruction  would 
necessarily  amount  to  an  unwarranted  com- 
ment upon  the  evidence. 

[II]  The  court  neglected  to  give  such  an 
instruction,  but  its  error  In  failing  to  do  so 
does  not  entitle  defendant  to  a  reversal  of 
the  Judgment  While  it  is  the  duty  of  trial 
courts  to  instruct  the  Jury  without  request 
upon  the  issues  of  law  which  directly  arise 
in  criminal  cases,  there  are  certain  collateral 
issues  which  sometimes  arise,  and  upon 
which  the  court  need  not  instruct  unless  the 
defendant  prepares  and  requests  such  an 
instruction.  When  the  defendant  is  entitled 
to  an  instruction  limiting  or  modifying  the 
effect  of  evidence  which  has  gone  to  the  Jury, 
this  raises  a  collateral  issue  which  the  court 
may  ignore,  unless  the  defendant  prepares 
and  requests  an  instruction  defining  the  effect 
or  weight  to  be  given  to  such  evidence.  See 
the  case  of  State  v.  Starr,  244  Mo.  loc.  dt 
176  to  183,  148  S.  W.  868,  where  the  author- 
ities on  this  point  are  collated  and  exhaus- 
tively reviewed  by  Ferrlss,  J.,  who  reached 
the  conclusion  that:  "As  to  collateral  ques- 
tions, the  parties  must  formulate  and  ask 
such  Instructions  as  they  may  be  entitled  to, 
and  such  instructions  should  embody  the 
principle  for  which  they  contend.  If  im- 
properly framed,  the  trial  court  should  cor- 
rectly reframe  them,  if  the  prlndple  em- 
bodied is  applicable  to  the  facts." 

IK]  Defendant  having  failed  to  prepare  and 
request  any  instruction  informing  the  Jury 
that  they  might  disregard  the  written  confes- 
sion of  defendant  if  they  believed  it  was  not 
voluntarily  made,  there  would  have  been  no 
error  in  this  case  of  which  he  could  complain 
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If  tbe  court  had  ignored  said  confession  In 
Its  Instruction  to  the  Jury.  However,  on  be- 
Iialf  of  tbe  state  It  gave  instruction  No.  6, 
wbich  reads  as  follows:  "If  verbal  or  writ- 
ten statements  of  tbe  defendant  have  been 
proven  In  this  case,  you  may  take  them  Into 
consideration,  with  all  the  other  facts  and 
circumstances  proven.  What  the  proof  may 
show  you,  if  anything,  tliat  the  defendant  has 
said  against  himself,  is  presumed  to  be  true, 
because  against  himself;  but  anything  you 
may  believe  from  tbe  evidence,  the  defendant 
said  in  liig  own  behalf,  you  are  not  obliged 
to  believe,  but  you  may  treat  tbe  same  as 
true  or  false.  Just  as  you  believe  it  true  or 
false,  when  considered  with  a  view  to  all  the 
other  facts  and  circumstances  in  the  case." 
This  instruction  placed  tbe  stamp  of  verity 
and  truth  upon  the  written  confession  which 
tbe  court  bad  admitted,  and  precluded  tbe 
jury  from  considering  the  f&cts  and  circum- 
stances imder  which  it  was  obtained  and 
whether  or  not  it  was  wholly  voluntary. 
Thds  was  error  highly  prejudicial  to  defend- 
ant If  the  court  deemed  it  proper  to  make 
any  comment  on  the  written  confession  at 
all,  it  should  not  have  ignored  the  protracted 
"sweating"  by  which  it  was  obtained,  but, 
under  the  facts  shown  in  this  case,  should 
have  told  the  jury  that  in  determining  what 
credit,  weight,  and  value  they  would  attach 
to  tbe  alleged  confession  offered  in  evidence 
they  might  take  into  consideration  aU  of  the 
conditions,  facts,  and  circumstances  under 
which  the  same  was  obtained,  and  that  if 
they  believed  it  was  made  voluntarily  they 
might  consider  anything  which  the  defendant 
said  therein  against  himself  as  true;  but  if, 
on  the  other  hand,  upon  a  consideration  of  all 
of  the  said  facts,  conditions,  and  circum- 
stances, they  believed  that  the  alleged  writ- 
ten confession  was  not  voluntarily  made,  they 
should  disregard  it  altogether. 

[2B]  We  are  not  here  losing  sight  of  the 
weU-settled  rule  in  this  state,  which  we  re- 
iterate, that  tbe  competency  of  a  confession 
ia  primarily  for  tbe  coivt,  but  that  tbe 
weight  and  credibility  to  be  given  it  in  a 
case  like  this  is  for  the  jury.  State  v.  Bren- 
nan,  164  Mo.  loc.  dt  610,  65  S.  iW.  325,  and 
State  v.  Stebblns,  188  Mo.  397,  87  8.  W.  460. 

In  tbe  opinion  of  the  writer  there  is  grave 
doubt  as  to  the  propriety  or  necessity  of  trial 
courts  giving  any  instruction  attempting  to 
define  the  weight  to  be  given  to  oral  admis- 
sions or  confessions  against  interest  Such 
instructions  violate  the  plain  letter  and  spirit 
of  section  6244,  R.  S.  1909,  prohibiting  courts 
from  commenting  upon  evidence.  We  doubt 
if  any  citizen  of  Missouri  was  ever  selected 
for  Jury  service  who  was  so  grossly  ignorant 
as  not  to  understand  that  a  statement  against 
interest  coming  voluntarily  from  the  month 
or  pen  of  a  litigant  should  be  treated  as  true. 
We  are  aware  of  the  long-established  custom 
In  this  state  of  giving  instructions  defining 


tbe  weight  to  be  given  to  oral  admissions 
against  the  Interest  of  the  party  making 
same,  and  we  would  hesitate  to  reverse  a 
case  solely  for  an  error  of  that  character; 
but  we  believe  trial  courts  should  construe 
only  legal  documents  and  leave  Juries  un- 
trammeled  in  weighing  oral  evidence. 

[21]  Defendant's  resourceful  counsel  moved 
to  quash  tbe  information,  and  also  to  arrest 
the  judgment  on  account  of  an  alleged  error 
in  the  information  wherein  it  is  charged  that 
tbe  several  defendants  assaulted,  stabbed, 
and  killed  the  deceased  with  a  knife  "which 
they  •  •  •  in  their  hands  held."  It  is 
contended  that  all  six  of  tbe  indictees  could 
not  have  held  one  knife.  We  regard  this  as- 
signment as  frivolous.  It  is  certainly  not 
necessary  to  describe  how  a  deadly  weapon 
was  held  by  parties  using  tbe  same  to  commit 
a  crime.  That  part  of  the  information  ob- 
jected to  may  be  treated  as  surplusage  and 
still  leave  a  valid  charge.  See  State  v.  Cum- 
mings,  154  S.  W.  725, 'and  authorities  there 
cited. 

Numerous  additional  asignments  of  error 
are  found  in  defendant's  voluminous  motion 
for  new  trial.  We  have  examined  said  addi- 
tional assignments,  but  do  not  deem  them  of 
sufficient  importance  to  receive  attention  in 
this  opinion. 

i<'or  tbe  error  of  tbe  trial  court  in  improp- 
erly commenting  upon  the  written  confession 
of  defendant  in  Its  instruction,  as  hereinbe- 
fore quoted,  the  judgment  will  be  reversed, 
and  the  cause  remanded  for  new  trial.  It  Is 
so  ordered. 


WALKliR,  J.,   concurs, 
curs  in  result 


FARIS,  X,  con- 


STATB  V.  SINCLAIR. 

(Supreme  Court  of  MlsBouri,  Division  No.  2. 

May  20,  1913.) 

1.  Homicide  ({  302*)— Husband's  Rxght  in 
Wife's  Home— Instructions. 

Deceased  having  been  separated  from  his 
wife,  defendant's  mother,  and  there  being  evi- 
dence that  she  bad  requested  him  to  stay  away 
from  her  home,  during  his  attempt  to  enter 
which,  after  defendant  bad  fbrbidden  his  enter- 
ing, the  killing  was  done,  and  that  because  of 
threats  of  deceased  she  had  asked  defendant  to 
protect  her,  the  instruction  that  deceased  had 
as  much  right  to  enter  her  home  as  did  defend- 
ant, and  that  defendant  had  no  right  to  forbid 
deceased  to  enter  it,  implying  that  deceased  had 
the  right  to  enter  his  wife's  home  without  her 
consent,  was  erroneous;  a  wife  having,  under 
Rev.  St.  1909,  |  8309,  exclusive  control  of  her 
real  estate. 

[Ed.   Note. — For   other   cases,   see   Homicide, 
Cent  Dig.  §  634;   Dec.  Dig.  |  302.*] 

2.  Homicide  (|  112*)— Self-Defensk  —  Peo- 
VOKINQ  Difficulty. 

Defendant  who  had  been  asked  by  his 
mother  to  protect  her  against  deceased,  his 
stepfather,  from  whom  she  was  separated,  and 
whom  she  had  requested  to  stay  away  from  her 
home,  did  not  by  forbidding  deceased  to  enter 
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her  home,  when  he  was  attempting  to  do  ao, 
provoke  the  difiSculty  so  as  to  place  himaelf  be- 
yond the  law  of  self-defense. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  {{  145-150;    Dec.  Dig.  i  112.»] 

3.  homicidb    (i   116*)   —   jusnfication  — 
Threats. 

While  the  mere  attempt  of  deceased  to  enter 
the  home  of  his  wife,  from  whom  he  was  sepa- 
rated and  who  had  requested  him  to  keep  away, 
did  not  justify  defendant,  her  son,  whom  she 
had  asked  to  protect  her,  in  killing  him,  de- 
ceased placing  his  hand  on  his  hip  pocket,  and 
Baying  to  defendant,  "Don't  yon  move  or  I  will 
kill  you,"  in  connection  with  prior  communicat- 
ed tnreats  of  deceased,  justified  the  shooting. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  f f  158-163 ;  Dec.  Dig.  §  116.»] 

4.  Cbiminai.   Law    (|    815*)— Inbtbuctions— 
exolddino  ob  ignorino  eyidence. 

All  acts  of  defendant  at  the  time  of  the 
killing  being  admissible  on  the  question  of  in- 
tention, his  requested  instruction  that,  if  the 
first  shot  fired  (he  having  fired  two)  killed  de- 
ceased, he  coald  not  be  convicted  because  he 
fired  the  second  was  erroneous. 

[Ed.  Note. — For  other  cases,  see  Oiminal 
Law,   Cent  Dig.  H  1922,  1986;    Dec   Dig.   { 

5.  CsniiNAL  Law  (|  755%*)— Instructions— 
Comment  on  Evidence. 

The  requested  instruction  that.  If  the  first 
shot  fired  (defendant  having  fired  two)  killed 
deceased,  he  could  not  be  convicted  I>ecause  he 
fired  the  second  was  an  unwarranted  comment 
on  the  evidence. 

[EM.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |{  1731-1765;  Dec  Dig.  | 
755%.*] 

6.  Criminal  Law  ({  728*)— Tbiai.— Remarks 
OF  (30UN8EL — Time  of  Objection. 

Objections  to  improper  remarks  of  the  pros- 
ecuting attorney  in  argument,  not  being  made 
until  after  the  argument  was  closed,  was  not 
timely. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1689-1691;  Dec  Dig.  { 
728.*] 

Appeal  from  Circuit  Court,  Dunlclln  Coun- 
ty;   Hon.  W.  C.  S.  Walker,  Judge. 

Albert  Sinclair  was  convicted  oC  man- 
slaughter, and  appeals.  Reversed  and  re- 
manded. 

Charged  wltli  murdering  bis  stepfather, 
Sam  Jones,  defendant  was  convicted  of 
manslaughter  in  the  fourth  degree  and  ap- 
peals from  a  judgment  of  the  circuit  court 
of  Dunklin  county  fixing  his  punishment  at 
two  years  In   the  penitentiary. 

All  parties  connected  with  this  tragedy 
were  farmers  residing  In  the  southern  part 
of  Dnnklln  county.  Mo.  In  the  year  1911 
Sam  Jones,  the  deceased,  a  man  57  years  of 
age,  was  married  to  Mrs.  M.  L  Sinclair,  a 
widow,  who  resided  upon  her  own  farm. 
She  Is  the  mother  of  defendant  After  the 
marriage  deceased  (Jones)  lived  upon  bis 
wife's  farm ;  the  family  consisting  of  deceas- 
ed, his  wife,  Jeff  Sinclair,  a  14  year  old 
son  of  bis  wife  by  a  former  marriage,  and 
Mrs.  Gargus,  his  mother-in-law.  The  de- 
fendant resided  on  the  same  farm  a  short 
distance  from  his  mother. 


About  six  weeks  before  tbe  tragedy  de- 
ceased and  bis  wife  separated;  deceased 
establishing  bis  borne  with  a  balf-brotber, 
named  Baker,  about  two  miles  from  the 
home  of  bis  wife.  The  cause  of  tbe  separa- 
tion Is  not  made  clear  by  tbe  evidence.  De- 
ceased told  one  witness  that  he  wanted  to 
live  with  bis  wife  but  she  would  not  permit 
him.  To  some  witnesses  he  indicated  that 
defendant  was  responsible  for  tbe  separa- 
tion, and  to  other  witnesses  he  placed  the 
blame  for  the  separation  upon  Mrs.  Oargus, 
his  mother-in-law.  After  the  separation  de- 
ceased replevined  a  team  of  horses  from 
his  vrlfe,  which  replevin  suit  was  stUl  pend- 
ing when  the  killing  occurred. 

On  the  morning  of  April  22, 1912,  deceased 
went  to  the  home  of  his  wife  for  the  alleged 
purpose  of  obtaining  some  clothes  he  bad  left 
there.  He  took  with  blm  a  small  repeating 
rifle,  which  be  set  down  outside  the  yard. 
Defendant  was  at  tbe  home  of  his  mother 
when  deceased  arrived  there,  and  when  de- 
ceased started  to  enter  tbe  yard  defendant 
killed  blm  with  a  shotgun. 

Defendant's  version  of  tbe  shooting  is 
that  when  be  saw  tbe  deceased  ai^roaching 
his  mother's  boase  be  warned  him  to  stay 
out,  but  deceased  did  not  stop.  Defendant 
then  tootc  a  shotgun  out  of  the  rack,  loaded 
it,  and  again  told  deceased  not  to  come 
into  the  bouse,  whereupon  deceased  placed 
bis  band  upon  bis  hip  pocket  and  said  to 
defendant:  "Don't  you  move  or  I  will  kill 
you."  Defendant  then  shot  deceased  In.  tbe 
left  side,  killing  blm  Instantly.  Two  shots 
were  fired,  the  last  one  when  deceased  was 
failing  or  after  be  bad  fallen. 

There  was  no  eyewitness  to  tbe  killing,  ex- 
cept defendant  Jones'  body  was  found  Just 
inside  the  gate  of  bis  wife's  yard.  He  bad 
no  weapon  upon  bis  person  except  a  rock  In 
his  right  hip  pocket,  which  rock  weighed 
about  tbree-fourtbs  of  a  pound.  Tbe  coroner, 
a  physician,  gave  it  as  bis  opinion  that  tbe 
rock  was  large  enough  with  which  to  Idll 
a  man,  but  other  witnesses  stated  that  Jones 
bad  been  carrying  the  rock  a  year  or  more 
"for  luck,"  and  they  did  not  think  it  a  dan- 
gerous weapon. 

The  first  difilculty  between  defendant  and 
deceased  occurred  in  December,  1911,  when 
they,  with  several  other  persons,  were  kill- 
ing bogs.  On  that  occasion  defendant's  14 
year  old  brother  Jeff  was  filling  kettles  with 
water  to  scald  bogs.  Deceased  and  defendant 
were  scraping  bogs  with  knives.  Defendant's 
brother  became  very  negligent  about  his 
work  in  filling  tbe  kettles,  and  deceased 
started  to  slap  blm.  At  this  point  defendant 
became  very  angry  and,  sticking  his  knife 
in  tbe  ground,  said  to  deceased :  "By  Qod,  I 
won't  stand  for  that"  Whereupon  deceased 
started  to  assault  defendant  wltb  a  knife, 
but  was  caught  and  prevented  from  doing 
so  by  one  Bollinger,  a  bystander.     A  few 
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boars  later  deceased  stated  to  some  parties 
with  whom  he  was  eating  dinner  that  he 
was  going  to  ran  his  wife's  farm  or  some- 
body would  die. 

Witness  Robert  Raines  testified  that  he 
was  at  Mrs.  Jones'  house  shortly  after  the 
separation  and  heard  defendant  state  in  the 
presence  of  his  mother  and  grandmother 
that  If  deceased  ever  came  to  his  house  he 
would  kill  him.  This  threat  was  denied  by 
defendant,  his  mother,  and  also  Ills  grand- 
mother. 

A  few  weeks  before  the  tragedy  deceased 
ylsited  the  home  of  his  wife  in  company  with 
a  neighbor  to  procure  an  account  book  he 
had  left  there.  Defendant  was  in  his  moth- 
er's house  at  the  time,  but  at  her  request  he 
left  lust  before  deceased  came  in. 

Mrs.  Jones  testified  that  when  she  and 
deceased  separated  deceased  told  her  that 
defendant  was  the  cause  of  the  separation, 
and  that  he  (deceased)  would  kiU  defendant 
if  it  was  the  last  thing  be  ever  did;  "that 
they  could  not  do  anything  more  than  take 
blm  up  to  Kennett  and  hang  him."  Mrs. 
Jones  farther  testified  that  she  communicat- 
ed the  above  threat  to  defendant;  that  she 
was  afraid  of  deceased  and  had  requested 
defendant  to  protect  her ;  that,  although 
she  had  furnished  the  money  to  pay  for  the 
horses  which  deceased  had  replevined,  she 
offered  to  give  him  the  horses  if  he  would  go 
away  and  let  her  and  her  family  alone.  Mrs. 
Jones'  testimony  was  somewhat  weakened  by 
the  fact  that  she  testified  at  the  coroner's 
Inquest  that  she  had  not  heard  deceased 
make  any  threats  against  defendant  She 
admitted  swearing  falsely  at  the  inquest,  but 
stated  that  she  did  so  because  she  was  ad- 
vised by  two  of  her  neighbors  not  to  tell 
the  coroner  anything,  except  what  happened 
the  morning  that  her  husband  was  killed. 
One  of  the  neighbors  admitted  he  gave  her 
this  advice. 

Other  threats  were  proved  to  have  been 
made  by  deceased  against  defendant  and 
some  of  them  communicated  to  the  latter. 

Practically  all  the  neighbors  seemed  to 
bave  understood  that  there  was  much  ani- 
mosity existing  between  deceased  and  de- 
fendant Deceased's  half-brother,  Baker, 
with  whom  he  was  living,  advised  him  not 
to  go  to  his  wife's  house  the  morning  of  the 
killing.  Ed  ChaiUand,  a  cousin,  with  whom 
deceased  stopped  several  days  after  the  sepa- 
ration, and  who  signed  the  deceased's  bond 
In  the  replevin  suit,  testified  that  he  had  ad- 
vised deceased  to  stay  away  from  the  home 
of  his  wife,  and  tliat  In  response  to  this  ad- 
vice deceased  gave  him  the  "horse  laugh" 
and  said  that  Albert  (meaning  defendant) 
did  not  have  nerve  enough  to  hurt  anybody. 

The  defendant's  explanation  of  the  kill- 
ing, made  in  the  presence  of  his  neighbors 
Immediately  after  it  took  place,  was  sub- 
stantially the  same  as  his  evidence  given  at 
the  trial.     Defendant  claimed  that  he  had 


gone  to  his  mother's  house  just  a  few  min- 
utes before  Jones  arrived  to  get  some  smok- 
ing tobacco  which  his  younger  brother,  JeCT, 
told  him  was  there.  Defendant's  mother 
testified  that  she  6aw  deceased  coming  with 
a  gun  on  bis  shoulder  and  that  she  went 
out  in  the  garden  back  of  the  house  where 
her  mother  was  and  therefore  did  not  see 
the  shooting. 

A  short  while  before  the  tragedy  defend- 
ant was  plowing  in  a  field  not  far  from  his 
mother's  home,  and  the  surrounding  circum- 
stances were  such  that  the  jury  might  bave 
inferred  that  he  saw  deceased  approaching 
his  mother's  home  and  went  there  to  drive 
him  away  or  kill  him.  However,  there  was 
no  direct  evidence  of  that  fact 

Most  of  the  witnesses,  both  for  the  state 
and  the  defendant,  testified  tbat  prior  to  the 
killing  defendant  bore  a  good  reputation,  ex- 
cept tbat  on  one  occasion  he  deserted  his 
wife  during  a  short  period  of  time. 

T.  H.  R.  Ely,  of  Cape  Girardeau,  and  Fort 
&  Zimmerman,  of  Kennett,  for  appellant. 
John  T.  Barker,  Atty.  Gen.  (Paul  P.  Prosser, 
of  Fayette,  of  counsel),  for  the  State. 

I.  Husband's  Rights  In  His  Wife's  Rome. 

BROWN,  P.  J.  (after  stating  the  facts  as 
above).  [1]  The  chief  assignment  of  error  re- 
lied upon  for  reversal  is  the  giving  of  the  fol- 
lowing instruction  upon  behalf  of  the  state: 
"(11)  Ton  are  further  instructed  tbat  under 
the  law  Sam  Jones  had  as  much  right  to  en- 
ter the  home  of  Mrs.  Sam  Jones  as  did  the 
defendant,  and  tliat  the  defendant  had  no 
legal  right  to  forbid  Sam  Jones  coming  in  at 
the  home  of  his  (Sam  Jones')  wife,  and  yoa 
cannot  justify  or  excuse  the  homicide,  be- 
cause you  may  believe  from  the  evidence 
tbat  the  defendant  forbid  Sam  Jones  enter- 
ing the  yard  or  coming  in  at  the  home  of  his 
wife ;  and  you  are  further  Instructed  that 
the  defendant  had  no  right  to  use  any  force 
whatever  to  prohibit  Sam  Jones  from  enter- 
ing that  home  or  that  house."  Under  the  ev- 
idence in  this  case  the  giving  of  the  above- 
quoted  instmction  raises  a  somewhat  deli- 
cate issue  regarding  the  right  of  a  husband 
who  is  not  divorced  from  his  wife,  but  living 
apart  from  her,  to  enter,  without  invitation, 
a  home  which  she  has  established  on  her 
own  land.  The  defendant  denies  that  de- 
ceased (Sam  Jones)  had  any  right  to  enter 
upon  or  into  the  property  of  his  wife  (citing 
Gould  V.  Crow,  57  Mo.  204;  Shute  v.  Sar- 
gent 67  N.  H.  305,  36  Atl.  282;  Matter  of 
Florence,  54  Hun,  328,  7  N.  T.  Supp.  578). 
The  effect  of  these  decisions  is  that  a  wife, 
when  not  living  with  her  husband,  may  es- 
tablish a  separate  domicile,  and  that  her 
husband's  domicile  does  not,  under  aU  cir- 
cumstances, draw  to  It  the  domicile  of  the 
wife  To  sustain  the  action  of  the  trial 
court  In  giving  instruction  No.  11  the  Attor- 
ney General  cites  the  cases  of  State  v.  Evans, 
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124  Mo.  410,  28  S.  W.  8,  Commonwealth  t. 
Johnson,  213  Pa.  432,  62  Atl.  1064,  and  Whar- 
ton on  Homicide  (3d  Ed.)  {  309. 

In  the  case  of  State  t.  Evana,  124  Mo.  loc 
clt  410,  28  S.  W.  8,  it  was  held  that  defend- 
ant Evans  had  the  right  to  go  into  a  field 
rented  by  deceased  from  defendant's  wife  to 
look  after  rents  due  to  defendant's  wife. 
That  case  is  not  in  point  here,  because  Evans 
was  living  with  his  wife,  and  it  was  not 
shown  that  the  marriage  did  not  take  place 
at  such  a  date  as  to  give  him  a  right  to 
possess  and  collect  the  rents  upon  his  wife's 
lands.  Vanata  v.  Johnson,  170  Mo.  260,  70 
S.  W.  687.  We  regret  to  say  we  have  not 
been  able  to  derive  much  light  on  this  issue 
from  any  of  the  cases  cited  by  learfied  coun- 
sel for  the  state  or  defendant  The  foreign 
cases  cited  do  not  give  us  much  aid  upon  the 
nature  of  the  statutes  they  construe,  and 
they  are  therefore  not  very  helpful,  for  the 
reason  that  the  domestic  relations  between 
husband  and  wife  are  governed  almost  ez- 
cluslvely  by  the  statutory  provision  of  each 
commonwealth. 

There  was  a  time  when,  under  the  common 
•  law  and  statutes  of  England,  the  identity  of 
the  wife  and  her  property  rights  (if  any  she 
had)  were  almost  completely  absorbed  by  or 
merged  In  the  husband.  Those  arbitrary 
laws  were,  in  a  large  measure,  transplanted 
into  this  state  by  the  adoption  of  the  com- 
mon law. 

In  Blackstone's  time  the  husband  possess- 
ed an  almost  unrestrained  right  to  regulate 
the  conduct  of  his  wife  and  to  use  her  prop- 
erty as  he  desired.  He  could  even  chastise, 
detain,  or  force  her  to  remain  with  him 
against  her  wlIL  But  that  condition  of 
affairs  has  passed  away  both  in  this  country 
and  In  England.  Tiffany's  Persons  &  Do- 
mestic Relations  (2d  Ed.)  p.  57. 

The  rights  of  the  wife  to  acquire  afad  con- 
trol her  property  free  from  the  Interference 
of  her  husband  have  multiplied  so  rapidly 
under  our  modern  statutes  that  it  is  not  an 
easy  task  to  ascertain  and  define  just  what 
rights  the  husband  retains  to  the  society  of 
his  wife  or  the  possession  of  her  property  at 
the  present  time. 

We  are  Impressed  with  the  idea  that  tn 
giving  instruction  No.  11  the  learned  trial 
Judge  had  In  mind  the  husband's  right  to 
possess  his  wife's  real  estate  under  section 
8309,  R.  S.  1909,  as  this  section  stood  prior 
to  the  amendment  of  1889.  See  section  3296, 
R.  S.  1879  (section  6869,  R.  S.  1889) ;  Vanata 
V.  Johnson.  170  Mo.  269,  70  S.  W.  687. 

Section  8309,  R.  S.  1909,  at  the  time  de- 
ceased married  defendant's  mother,  contain- 
ed the  following  provision:  "All  real  estate 
•  •  •  belonging  to  any  married  woman 
at  her  marriage  •  •  •  shall,  together 
with  all  income,  increase  and  profits  thereof, 
be  and  remain  her  separate  property  and 
under  her  sole  control."  This  section  has 
been  construed  to  give  the  wife  the  exclusive 


control  of  her  real  estate,  regardless  of 
whether  she  is  living  with  or  apart  from  her 
husband,  and  regardless  of  whether  she  is 
faithful  or  unfaithful  to  her  marital  obliga- 
tions. Woodward  v.  Woodward,  148  Mo. 
241,  49  S.  W.  1001.  However,  she  may  vol- 
untarily permit  her  husband  to  remain  in 
her  home  and  enjoy  the  use  of  her  property 
without  paying  rent  I>onovan  et  al.  t. 
GrlflSth,  215  Mo.  149,  114  S.  W.  621,  20  L. 
R.  A.  (N.  S.)  825,  128  Am.  St  Rep.  458,  15 
Ann.  Cas.  724. 

We  are  unable  to  find  any  law  which  gives 
the  husband  while  living  apart  from  his  wife 
any  present  rights  in  her  real  estate  or  any 
authority  to  enter  upon  same,  except  with 
her  consent  The  Instruction  complained  of 
does  not  expressly  say  that  the  deceased  had 
the  right  to  enter  his  wife's  home  without 
her  consent,  but  It  at  least  implies  as  much, 
and  to  that  extent  it  is  erroneous. 

We  find  that  the  statute  hereinbefore  quot- 
ed gave  the  wife  of  deceased  the  right,  with 
or  without  cause,  to  exclude  him  from  her 
home.  The  evidence  of  the  state's  witness 
Wagster,  a  relative  of  deceased,  la  to  the  ef- 
fect that  deceased  wanted  to  resume  marital 
relations  with  his  wife,  "but  she  would  not 
let  him."  A  fair  Inference  to  be  drawn  from 
this  evidence  is  that  the  wife  had  expelled 
deceased  from  her  home  and  forced  him  to 
live  elsewhere.  If  his  wife  testified  truth- 
fully, she  was  exceedingly  solicitous  that  he 
should  remain  away  and  had  offered  to  sur- 
render her  claim  to  the  horses  he  had  re- 
plevlned,  provided  he  would  go  away  and  let 
her  and  her  family  alone.  She  stated  that 
after  the  separation  she  requested  deceased 
several  times  to  take  all  his  things  and  stay 
away  from  her  bouse.  She  further  testified 
that  deceased  threatened  to  kill  defendant 
(her  son) ;  that  she'  communicated  this  threat 
to  defendant  and  asked  him  to  protect  her. 
If  this  testimony  Is  true,  It  is  quite  clear 
that  defendant  had  a  rlgbt  to  enter  her 
home,  and  that  she  Ud  not  want  deceased 
to  come  there  any  mure. 

The  wife  of  deceased  possessing,  as  we 
have  seen,  the  lawful  power  to  exclude  him 
from  her  home,  she  undoubtedly  had  the 
right  to  call  to  her  aid  the  defendant  (her 
son)  to  assist  her  in  accomplishing  that  re- 
suit  (Bishop's  New  Criminal  Law,  voL  1,  { 
877) ;  and  therefore  Instruction  No.  11  telling 
the  Jury  that  defendant  had  no  greater  ri^^t 
to  be  in  the  home  of  his  mother  than  deceas- 
ed, and  that  he  had  no  right  to  forbid  deceas- 
ed entering  said  home,  was  erroneous  and 
ignored  entirely  the  evidence  of  defendant 
and  his  mother.  This  instruction,  under  the 
evidence  In  this  case,  constituted  reversible 
error.    12  Cyc.  p.  653. 

[2]  It  may  not  have  been  necessary  for  de- 
fendant to  refuse  to  allow  deceased  to  enter 
his  mother's  house  in  order  to  protect  her. 
That  was  a  question  for  the  Jury  to  pass  up- 
on in  connection  with  all  the  other  drcum- 
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stances  In  the  case.  His  act  in  forbidding 
the  deceased  to  enter  her  house  was  not, 
nnder  the  circumstances,  an  unreasonable 
one,  and  he  did  not  thereby  provoke  the  dif- 
flcnlty  so  as  to  place  himself  beyond  the  pro- 
tection of  the  law  of  self-defense. 

[3]  Of  course,  the  mere  act  of  deceased  in 
attempting  to  enter  his  wife's  house  without 
her  permission  or  consent  did  not  of  itself  Jus- 
tify defendant  In  killing  him.  No  more  force 
than  Is  necessary  should  ever  be  used  in  pre- 
venting a  trespass  However,  the  menacing  at- 
titude of  deceased  and  his  threats  made  at 
the  time  he  was  killed,  If  defendant  relat- 
ed them  correctly,  Justified  the  shooting.  If 
the  witnesses  have  testified  truthfully,  the 
deceased  had  made  enough  threats  to  war- 
rant the  gravest  apprehension  on  the  part 
of  defendant  and  his  mother.  In  addition 
to  the  threat  made  to  defendant's  mother, 
deceased  told  witness  George  Bollinger  that 
he  was  going  to  run  his  wife's  place  or  some- 
body would  die.  To  witness  Thompson  he 
said:  "Albert  (defendant)  has  been  meddling 
with  my  business  and  he  Is  going  to  get  hurt 
over  It."  Mrs.  Celia  Miles  testified  that 
defendant  told  her  that,  while  his  wife  fur- 
nished the  money  to  pay  for  the  horses  about 
which  the  replevin  suit  was  pending,  be 
would  get  the  horses  or  he  would  kill  them. 
On  being  admonished  that  It  would  be  as 
great  a  wrong  to  kill  a  horse  as  a  man,  de- 
ceased replied:  "Well,  If  it  takes  a  man,  a 
horse,  or  a  whole  family,  that  Is  what  I 
will  do."  At  least  two  of  these  threats  were 
communicated  to  defendant  before  the  trag- 
edy. When  all  these  threats  are  considered, 
we  think  It  was  not  unreasonable  for  defend- 
ant and  his  mother  to  forbid  deceased  enter- 
ing her  home. 

We  take  Judicial  knowledge  of  the  fact 
that  an  interruption  of  marital  relations  usu- 
ally provokes  the  most  violent  and  enduring 
anger.  The  old  adage  that  "Hell  hath  no 
fury  like  a  woman  scorned"  is  only  half  of 
a  well-known  truth.  It  Is  the  common  knowl- 
edge of  mankind  that  men  frequently  l>ecome 
so  infuriated  when  their  wives  desert  them 
that  they  assassinate  their  wives,  as  well  as 
other  persons  suspected  of  giving  aid  or 
counsel  to  the  deserting  wife. 

The  learned  Assistant  Attorney  General 
ii^  bis  oral  argument  at  the  bar  of  this  court 
asserted  that  at  the  time  the  homicide  took 
place  negotiations  were  pending  to  bring 
about  a  reconciliation  and  a  resumption  of 
the  marital  relations  between  deceased  and 
his  wife;  also  that  decedent's  visit  to  his 
wife's  home  at  the  time  he  was  killed  was 
a  peaceful  mission  to  procure  some  clothes 
he  had  left  there.  One  witness  testified  that 
he  had  made  some  effort  to  bring  about  a 
settlement  of  the  lawsuit  over  the  horses. 


but  we  have  not  been  able  to  find  a  word  of 
testimony  in  the  record  indicating  that  de- 
fendant's mother  had  said  or  done  anything 
tending  to  prove  that  she  wanted  to  become 
reconciled  to  deceased.  If  deceased's  wife 
was  desirous  of  re-establishing  marital  re- 
lations with  her  husband,  and  there  was  sub- 
stantial evidence  that  the  last  visit  to  her 
home  was  at  her  request,  this  case  would  ap- 
pear In  a  very  different  light;  but,  un- 
fortunately for  the  state,  there  Is  no  evidence 
in  the  record  before  us  to  support  that  the- 
ory. In  the  light  of  the  numerous  threats 
made  by  deceased.  It  was  for  the  Jury  to 
determine  whether  in  going  to  his  wife's 
house  the  last  time  he  was  on  a  peaceful 
mission  or  otherwise. 

II.  Second  Shot 

[4,  5]  Defendant  complains  that  the  court 
refused  an  instruction  which.  If  given,  would 
have  told  the  Jury  that,  if  they  found  that 
the  first  shot  killed  deceased,  then  they  could 
not  convict  defendant  because  he  fired  the 
second  shot  This  Instruction  was  clearly 
erroneous  and  was  properly  refused.  All  the 
acts  of  defendant  at  the  time  of  the  killing 
were  properly  admissible  as  tending  to  es- 
tablish his  Intent  State  v.  Daly,  210  Mo. 
664,  loc.  dt  676,  109  S.  W.  53.  This  refused 
instruction  violated  another  well-known  rule 
of  law  In  that  It  was  an  unwarranted  com- 
ment upon  the  evidence.  State  v.  Driscoll, 
235  Mo.  377,  loc.  dt  385,  138  S.  W.  527 ;  and 
State  V.  Pierce,  243  Mo.  524,  loc.  dt  531, 147 
S.  W.  970. 

III.  Remarks  of  CounseL 

[6]  It  was  contended  by  defendant  that  the 
court  committed  reversible  error  In  permit- 
ting the  prosecuting  attorney,  without  repri- 
mand, to  refer  to  the  prevalence  of  lawless- 
ness In  Dunklin  county  and  the  alleged  fact 
that  the  law  had  been  enforced  only  against 
one  class  of  citizens.  It  appears  that  de- 
fendant did  not  object  to  the  Improper  re- 
marks at  the  time  they  were  made,  but 
only  after  the  argument  was  Closed;  and 
the  court,  being  In  doubt  as  to  the  precise 
nature  of  the  remarks  made,  heard  evi- 
dence upon  that  point  In  considering  the 
motion  foi*  new  trial.  While  that  part  of  the 
argument  of  the  'prosecutor  complained  of 
was  improper,  objection  to  the  same  was 
not  made  In  a  timely  manner,  and  it  is  not 
necessary  for  us  to  determine  whether  such 
remarks  were  sufficient  under  the  drcum- 
stances  to  work  a  reversal. 

For  the  error  of  the  trial  court  in  giving 
Instruction  No.  11  on  the  part  of  the  state, 
Its  Judgment  Is  reversed,  and  the  cause  re- 
manded. 

FARIS  and  WALJ\ER,  J  J.,  concur. 
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STATE  ▼.  LAWHORN. 

(Supreme  Court  of  Missouri,  Division  No.  2. 
May  20, 1913.) 

1.  iNDICnCENT    AND    INFOBMATION    (J    4i*)    — 

Rbquisitkb— Vebification  OB  Accompany- 
ing Affidavits. 

Under  Rev.  St  1909,  S  5057,  providing  that 
all  informations  shall  be  signed  by  tbe  prose- 
cuting attorney  and  be  verified  by  his  oath  or 
by  that  of  some  person  competent  to  testify  as 
a  witness  in  the  case  or  supported  by  the  affi- 
davit of  such  person  filed  with  the  information, 
and  section  5068,  providing  that  any  person  hav- 
ing knowledge  of  the  commission  of  a  crime 
may  make  his  affidavit  setting  forth  the  offense 
and  the  person  charged  therewith  and  file  the 
same  with  the  clerk  of  the  court  having  juris- 
diction of  the  offense  for  the  use  of  the  prosecut- 
ing attorney  who  shall  file  information  upon 
such  affidavit  a  verified  complaint  filed  by 
prosecutrix  virlth  a  justice  before  whom  a  pre- 
liminary bearing  and  a  commitment  was  had, 
and  which  affidavit  was  filed  in  the  office  of 
the  clerk  of  the  circuit  court  by  the  justice  prior 
to  the  filing  of  information  thereon,  was  not  a 
sufficient  verification  of  the  information  there- 
after filed. 

[Ed.  Note.— For  other  case.<i,  see  Indictment 
and  Information.  Gent.  Dig.  fi  152,  163-169; 
Dec  Dig.  {  41.*] 

2.  Cbiminai-  liAW   (I  223*)  —  Pbeliminabt 
Heabiro — Necessitt. 

Where  the  maximum  punishment  under  a 
charge  was  that  of  death,  it  was  necessary  to 
allow  a  preliminary  hearing  to  defendant. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  463,  465;  Dec.  Dig.  { 
223.*] 

3.  Rape  ({  48*)— Evidence— Complaint  and 
Declabations. 

In  a  prosecution  for  rape,  the  particular 
facts  of  the  crime  as  related  by  the  prosecutrix 
at  the  time  of  or  after  making  complaint  of  the 
injury  are  not  admissible  in  evidence,  except 
when  drawn  from  the  complainant  on  cross- 
examination  or  introduced  as  confirmatory  of 
her  testimony  after  testimony  has  been  intro- 
duced tending  to  impeach  her. 

[Ed.  Note. — For  other  cases,  see  Rape,  Cent. 
Dig.  |§  67-69;    Dec.  Dig.  {  48.»] 

4.  Rape  (|  48*)— Cobbobobatitk  Evidence- 
Complaint. 

The  fact  of  making  prompt  complaint  is  al- 
ways admissible  as  an  element  of  corroboration. 
[Ed.  Note.— For  other  cases,  see  Rape,  Cent. 
Dig.  §1  67-69 ;   Dec  Dig.  §  48.»] 

6.  Rape  (|  51*)- Sufficiency  or  Evidence. 

Evidence  in  a  prosecution  for  rape  held  not 
sufficient  to  sustain  a  conviction. 

[Ed.  Note. — For  other  cases,  see  Rape,  Cent 
Dig.  a  71-77;   Dec  Dig.  |  61.*] 

Appeal  from  Circuit  Court,  Shannon  Coun- 
ty;  W.  N.  Evans,  Judge. 

Ed  Lawhom  was  convicted  of  rape,  and 
be  appeals.  Reversed  and  remanded  for 
new  trlaL 

Defendant  was  tried  In  the  circuit  court  of 
Shannon  county  on  the  9th  day  of  January, 
1912,  upon  the  charge  of  rape.  The  triers  of 
fact  found  him  guilty  thereof  and  assessed 
his  punishment  at  Imprisonment  In  the  pen- 
itentiary for  a  term  of  five  years.  From  the 
sentence  and  judgment  of  the  court  imposed 
in  pursuance  of  the  Jury's  verdict,  he  has. 


after  the  usual  motions  for  a  new  trial  and 
In  arrest  of  judgment,  appealed  to  this  court. 

The  information  upon  which  this  prosecu- 
tion is  based  Is,  caption  omitted,  as  follows: 
"G.  S.  Sizemore,  prosecuting  attorney,  within 
and  for  the  county  of  Shannon,  and  state 
of  Missouri,  under  hla  oath  of  office  and  upon 
the  information  of  the  affidavit  of  Dorothy- 
Benson  herein  filed.  Informs  tbe  court  tliat 
Ed  Lawhorn  on  or  about  the  27th  day  of 
August,  1910,  at  the  said  county  of  Shannon, 
state  of  Missouri,  then  and  there  in  and  upon 
one  Dorothy  Benson,  tmlawfuUy,  violently 
and  feloniously  did  make  an  assault,  and  her 
the  said  Dorothy  Benson,  then  and  there, 
unlawfully,  forcibly  and  against  her  will, 
feloniously  did  rape,  ravish  and  carnally 
know;  against  the  peace  and  dignity  of  the 
state."  This  information  was  not  verifled 
by  tbe  prosecuting  attorney,  though,  as  ap- 
pears from  the  allegations  therein.  It  was 
based  upon  a  complaint,  duly  verified,  by 
the  prosecutrix  and  filed  with  one  H.  C 
Meade,  a  justice  of  the  peace  of  Shannon 
county.  It  appears  that  upon  the  filing  of 
this  complaint  with  the  said  justice  of  tbe 
peace  a  warrant  was  duly  Issued,  and  after 
the  proper  procedure  pursuant  to  statute, 
a  preliminary  trial  was  accorded  defendant 
and  he  was  held  on  ball  to  await  the  action 
of  the  grand  jury  or  the  filing  against  him  of 
an  information.  The  transcript  of  the  jus- 
tice, together  with  the  verifled  complaint, 
was  filed  in  the  office  of  the  clerk  of  tbe  cir- 
cuit court  by  the  justice  of  the  peace  prior 
to  the  filing  of  the  Information  herein.  No 
supporting  affidavit,  and  in  fact  no  affidavit 
other  than  tbe  one  filed  with  the  justice  of 
the  peace  in  verification  of  the  complaint 
aforesaid,  was  ever  filed  In  the  circuit  court, 
nor  was  the  Information  verifled  either  by 
the  prosecuting  attorney  or  by  any  one  else. 
A  motion  to  quash  the  Information  was  filed 
by  the  defendant  and  by  tbe  court  overruled, 
prior  to  bis  trial.  In  this  motion  to  quash 
the  lack  of  statutory  verification  of  tbe  in- 
formation was  strenuously  urged,  and  lias 
been  properly  preserved  for  review,  and  is 
here  urged  by  tbe  defendant 

The  facts  shown  upon  the  trial  on  the  part 
of  the  state  are  substantially  as  follows: 
On  August  27,  1910,  some  sort  of  a  picnic 
occurred  at  West  Eminence,  In  Shannon 
county.  Present  at  this  picnic  were  Dorothy 
Benson,  the  prosecutrix;  Bkl  Lawhom,  the 
defendant;  Jesse  Benson,  tbe  father  of  pros- 
ecutrix; Joe  Mahan,  her  uncle;  Mrs.  Deacon, 
an  acquaintance  of  prosecutrix;  Cynthia 
McDowell,  also  an  acquaintance  of  prosecu- 
trix; and  others,  but  how  many  others,  or 
how  numerous  were  tbe  others,  does  not  ap- 
pear from  the  record.  Defendant  Lawhom 
was  at  work  at  some  sort  of  a  stand,  then 
being  operated  upon  the  picnic  grounds  by 
one  Daniel  Emmons.  Some  time  during  the 
day   prosecutrix   went  to   the   stand   where 
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defendant  waa  at  work  and  bad  some  con- 
▼ersatlon  with  him  In  the  presence  of  her 
friend  Cynthia  McDowell.  Prosecutrix  says 
that  defendant  Inquired  of  her  how  long 
she  had  been  there,  and  whether  or  not  she 
wonld  be  back  again  that  night,  and  that 
he  "set  up  the  lemonade."  Defendant's  state- 
ment of  this  conversation  differs  from  that 
of  prosecutrix,  but  neither  of  them  is  cor- 
roborated, as  one  of  them  might  well  have 
been,  by  Cynthia  McDowell;  the  latter  not 
being  called  as  a  witness.  Shortly  after 
this  conversation  prosecutrix  left  the  picnic 
ground  for  the  purpose  of  going  a  little  dis- 
tance away  into  the  brush,  ostensibly  to  at- 
tend to  a  call  of  nature.  Leaving  the  picnic 
ground,  she  passed  along  an  old  road,  near 
which  and  about  SO  yards  distant  from  the 
picnic  ground  she  passed  her  uncle,  Joe 
Mahan,  who  was  about  his  wagon,  In  which 
he  seems  to  have  had  a  sick  child.  While 
she  was  talking  to  her  uncle,  defendant  came 
along  the  same  way,  passed  her,  and  contin- 
ued in  the  direction  In  which  she  was  going, 
walking  ahead  of  her.  After  leaving  her 
uncle,  and  after  going  some  20  or  30  steps, 
she  says  tliat  she  was  seized  by  the  defend- 
ant, who  said  to  her,  "I  have  got  you  now," 
and  pulled  and  dragged  her  on  up  tbe  road 
a  distance  of  some  270  yards,  to  a  field  which 
he  entered  (still  pulling  her  along  with  him) 
by  opening  a  large  gate,  and  after  going  a 
short  distance  into  the  field  where  there 
seems  to  have  I>een  weeds  and  brush  grown 
up,  he  threw  her  down  and  had  sexual 
Intercourse  with  her  at  least  twice — ^per- 
haps five  times — though  the  number  of  these 
acts  does  not  clearly  appear  from  her  testi- 
mony. The  acts  of  alleged  rape  occurred 
some  350  or  400  yards  from  the  picnic  ground 
between  1  and  2  o'clock  In  the  afternoon. 
Willie  being  pulled  or  dragged  from  the 
point  mentioned,  by  defendant,  she  made  no 
outcry  and  resisted  only,  as  she  says,  by 
pulling  back.  In  the  act  of  copulation  it 
became  necessary  to  remove  her  drawers, 
which  she  says  was  done,  and  that  after  the 
acts  were  accomplished  she  put  her  drawers 
on  and  returned  to  the  picnic  grounds.  Her 
testimony  is  to  the  effect  that  she  resisted 
to  her  full  strength  and  wept  during  the 
performance  of  the  acts  complained  of;  but 
the  question  of  her  resistance  and  the  fact 
of  her  weeping  are  not  corroborated,  and 
rest  upon  her  testimony  alone.  Upon  her 
return  to  the  picnic  grounds,  after  the  al- 
leged rape,  she  went  to  her  acquaintance, 
Mrs.  Deacon,  and  told  the  latter  that  de- 
fendant had  thrown  her  down.  At  this  time, 
as  Mrs.  Deacon  testifies,  there  was  dirt  upon 
ber  clotlilng,  and  a  blood  spot  upon  her  left 
shoulder.  She  was  not  weeping  then,  nor 
does  Mrs.  Deacon  say  she  appeared  to  have 
been  weeping  shortly  previous,  though  this 
witness  says  her  face  was  flushed.  In  her 
conversation  with  Mrs.  Deacon  she  denied, 
or  at  least  did  not  specifically  state,  that 


sexual  Intercourse  had  been  consummated 
upon  her  person,  but  simply  said  that  de- 
fendant "didn't  do  anything,  but  he  tried  to." 
Being  advised  by  Mrs.  Deacon  to  tell  her  fa- 
ther what  had  occurred,  prosecutrix  sought 
him  ont  and  did  so.  When  she  told  her  fa- 
ther about  it  she  seems  to  have  been  crying. 
At  the  time  of  her  conversation  with  Mrs. 
Deacon  and  also  at  the  time  of  her  talk  with 
her  father,  her  clothing  was  noticeably  soil- 
ed and  disarranged.  At  the  time  of  the  al- 
leged rape  prosecutrix  says  she  was  unwell. 
At  the  time  of  the  occurrence  of  the  act 
charged  prosecutrix  was  almost  16  years  of 
age,  or  14  years  and  10  months  old,  lacking 
three  days.  After  prosecutrix's  father  was 
advised  by  her  of  the  alleged  acts  of  de- 
fendant, he  went  to  defendant  and  asked  him 
about  what  had  occurred.  Defendant  denied 
knowing  anything  about  it,  or  of  having 
anything  to  do  with  prosecutrix. 

During  the  examination  of  prosecutrix's 
father  upon  the  trial  he  was  asked  this  ques- 
tion: "Make  a  statement  to  the  Jury  as  to 
what  she  was  doing  and  what  she  said  to 
you  at  that  time?"  (That  is  at  the  time  fol- 
lowing prosecutrix's  conversation  with  Mrs. 
Deacon  and  when  she  was  telling  her  father 
of  the  alleged  acts  of  the  defendant)  Ot>- 
Jected  to  by  the  defendant  as  hearsay;  which 
objection  was  by  the  court  overruled,  to 
which  ruling  of  the  court  the  defendant  ex- 
cepted at  the  time.  Thereupon  the  father 
of  prosecutrix  proceeded  to  detail  not  only 
what  the  latter  had  said  to  him,  but  what 
Mrs.  Deacon  had  said  to  him  in  a  conversa- 
tion at  which  defendant  was  not  present, 
nor  within  hearing.    This  is  urged  as  error. 

There  is  some  testimony  in  the  record 
as  to  the  condition  of  the  clothing  of  defend- 
ant and  to  the  effect  that  the  shirt  which 
it  is  said  he  wore  upon  the  day  in  question, 
but  ownership  of  which  is  not  as  definitely 
shown  as  it  might  be,  bad  a  spot  of  blood 
on  that  part  of  it  called  by  the  witnesses 
"the  lower  front  part  of  the  tail." 

Defendant  testifying  for  himself  admits 
passing  along  the  road  following  the  prosecu- 
trix ;  admits  passing  her  while  she  was  talk- 
ing to  her  uncle  Joe  Mahan;  admits  having 
a  conversation  with  her  in  the  neighborhood 
of  where  Eihe  says  the  rape  occurred;  but 
denies  any  sexual  intercourse  with  her  or 
f.ny  attempt  to  have  sexual  intercourse  with 
her  on  this  occasion.  He  says  that  he  fol- 
lowed her  to  the  place  in  question  at  her 
own  request  and  suggestion  and  because 
she  had  told  him  that  she  had  something  to 
tell  him,  but  that  she  could  not  tell  him 
at  the  stand  where  he  was  at  work,  and  that 
he  then  proposed  that  they  walk  up  the  road 
together,  and  that  while  prosecutrix  insisted 
that  that  would  not  do,  that  some  one  would 
tell  it;  that  he  then  asked  her  to  go  on 
and  that  he  would  come  after  her;  that  she 
thereupon  started,  defendant  going  one  way 
and  prosecutrix  the  other,  but  tliat  he  met 
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h«r  by  another  stand  returning,  and  tliat 
she  thereupon  said  that  her  uncle  was  up 
there;  that  defendant  said  to  her  that  he 
would  "set  them  up,"  which  he  did,  and  go 
on  back  to  work,  but  that  prosecutrix  still 
insisted  that  she  had  something  she  desired 
to  tell  him;  that  he  (defendant)  then  told 
her  to  go  on,  that  be  did  not  care  for  her 
uncle;  and  that  on  the  way  up  to  the  al- 
leged scene  of  the  trouble  he  passed  her  uncle 
and  caught  up  a  short  distance  beyond  with 
prosecutrix,  who  asked  him  to  go  on  up  fur- 
ther with  her,  as  she  did  not  want  any  one 
to  see  her  talking  to  him,  and  that  not  hav- 
ing time  to  do  so,  but  being  compelled  to  re- 
turn to  his  work,  he  left  her  and  returned  to 
the  stand  where  he  was  employed. 

On  the  day  following  the  alleged  act  pros- 
ecutrix went  with  her  father  and  others  to 
the  alleged  scene  of  the  rape,  where  the 
weeds  were  observed  to  be  trampled  down, 
and  which  looked,  as  the  witnesses  say,  "like 
it  might  have  been  used,"  and  where  the  hat 
pin  of  prosecutrix  was  found. 

On  the  day  in  question  prosecutrix  had 
reached  the  i^cnic  grounds  some  time  before 
her  father  and  mother  got  there,  and  it 
seems  she  did  not  know  at  the  time  of  her 
conversation  with  Mrs.  Deacon  that  her  par- 
ents had  reached  the  grounds,  and  so  stated 
to  Mrs.  Deacon,  who  advised  her  that  during 
her  absence  up  the  road  her  parents  had 
reached  the  grounda 

The  above  statement  of  facts  will  be  suf- 
ficient, in  the  view  we  take  of  this  case,  to 
comply  with  the  statutory  requirements  pro- 
vided in  this  behalt 

Orchard  ft  Cunningham,  of  Eminence,  for 
appellant  John  T.  Barker,  Atty.  Gen.,  and 
Ernest  A.  Green,  of  Jefferson  City,  for  the 
State. 

FARIS,  J.  (after  stating  the  facts  as 
above).  I.  Defendant  urges  that  the  court 
erred  in  overruling  his  motion  to  quash  the 
information,  because  of  lack  of  verification 
either  by  the  oath  of  the  prosecuting  attor- 
ney or  by  the  oatb  of  some  person  competent 
to  testify  as  a  witness  in  the  case. 

[1]  The  statute  as  to  the  verification  of  in- 
formations which  was  in  force  at  the  time 
of  the  filing  of  the  one  complained  of  herein 
is  as  follows:  "Sec.  5057.  Informations. — 
Informations  may  be  filed  by  the  prosecuting 
attorney  as  informant  during  term  time,  or 
with  the  clerk  in  vacation,  of  the  court  hav- 
ing Jurisdiction  of  the  offense  specified  there- 
in. All  informations  shall  be  signed  by  the 
prosecuting  attorney  and  be  verified  by  his 
oath  or  by  the  oath  of  some  person  compe- 
tent to  testify  as  a  witness  in  the  case,  or 
be  supported  by  the  aflidavit  of  such  person, 
which  shall  be  filed  with  the  information; 
the  verification  by  the  prosecuting  attorney 
may  be  upon  information  and  belief.  The 
names  of  the  witnesses  for  the  prosecution 
must  be  indorsed  on  the  information,  in  like 


manner  and  subject  to  the  same  restrictions 
as  required  in  case  of  indictments." 

It  is  evident  from  the  facts  as  we  have 
set  them  forth  that  neither  of  the  three  ways 
provided  by  the  section  above  quoted,  by 
which  an  information  may  be  verified,  was 
used.  But  it  is  strenuously  insisted  by  the 
state  that  the  information  herein  was  prop- 
erly and  sufllciently  supported  by  affidavit, 
for  the  reason  that  there  had  been  thereto- 
fore filed  with  the  Justice  of  the  peace  a 
complaint,  duly  verified,  by  the  prosecutrix; 
that  this  complaint,  as  a  paper  in  the  case, 
had  been  by  the  Justice  of  the  peace  lodged 
with  the  clerk  of  the  circuit  court  as  a  part 
of  the  files  accompanying  the  Justice's  tran- 
script of  his  proceedings  on  the  preiimfhary 
hearing.  The  state  insists  that  this  fact  Is 
a  sufficient  compliance  with  the  requirements 
of  section  5057,  supra,  and  that  it  was  not 
necessary  that  the  information  be  verified 
by  the  oath  of  the  prosecuting  attorney,  or 
by  the  oath  of  some  person  competent  to  tes- 
tify as  a  witness  in  the  case,  or  that  it  be 
supported  by  the  affidavit  of  such  person  filed 
with  the  information. 

It  is  not  necessary  here  to  go  at  length  in- 
to the  legal  history  of  the  constitutional 
amendment  and  of  the  statutes  in  aid  there- 
of, by  which  prosecutions  for  felonies  were 
permitted  to  be  instituted  by  informations 
In  lieu  of,  or  co-ordinately  with,  indictments. 
Suffice  it  to  say  that  the  Constitution  was 
changed  in  this  behalf  in  November,  1900, 
and  that  amendments  to  our  statutes  of  crim- 
inal procedure  In  consonance  with  the  change 
in  the  organic  law  were  passed  in  1901,  at 
which  time  section  2478,  B.  S.  1899,  was 
amended  to  read  as  follows:  "Sec.  5058. 
Who  may  make  affidavit — When  any  person 
has  knowledge  of  the  commission  of  a  crime, 
he  may  make  his  affidavit  before  any  person 
authorized  to  administer  oaths,  setting  forth 
the  offense  and  the  person  or  persons  charg- 
ed therewith,  and  file  the  same  with  the 
clerk  of  the  court  having  Jurisdiction  of  the 
offense,  for  the  use  of  the  prosecuting  at- 
torney, or  deposit  it  with  the  prosecuting  at 
torney  furnishing  also  the  names  of  the  wit- 
nesses for  the  prosecution;  and  it  shall  be 
the  duty  of  the  prosecuting  attorney  to  file 
an  information,  as  soon  as  practicable,  upon 
said  afiidavit,  as  directed  in  the  next  preced- 
ing section." 

Long  prior  to  the  constitutional  amend- 
ment and  the  amending  of  the  above  section 
there  were  in  existence  statutes  providing 
for  the  making  of  complaints  in  writing  be- 
fore any  magistrate,  setting  forth  the  fact 
that  a  felony  had  been  committed,  averring 
the  name  of  the  one  charged  with  the  com- 
mission thereof,  and  making  it  the  duty  of 
the  magistrate  to  issue  his  warrant  for  the 
apprehension  of  the  alleged  doer  of  the  fel- 
ony, and  providing  for  the  examination  of 
witnesses ;  and  if  upon  such  examination  It 
appears  that  a  felony  had  been  committed, 
and  that  there  was  probable  cause  to  believe 
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the  prisoner  guilty,  the  magistrate  was  re- 
quired to  bind  the  prisoner  over  in  suitable 
bond,  if  the  offense  be  bailable,  and  if  not 
bailable  to  commit  the  prisoner  to  jail  until 
an  indictment  could  be  preferred  by  a  grand 
Jury.  In  other  words,  these  provisions  con- 
stituted the  legal  machinery  by  which  ar- 
rests, preliminary  examinations,  commit- 
ments, or  discharges  of  persons  charged  with 
felonies  were  handled  and  disposed  of.  The 
complaint  in  writing  was  required  to  be  veri- 
fied. 

In  the  instant  case  this  is  precisely  what 
was  done :  A  verified  complaint  was  filed  by 
the  prosecutrix  with  Meade,  the  Justice  of 
the  peace;  a  preliminary  hearing  was  had 
and  the  Justice  deeming  that  a  felony  had 
been  committed,  and  that  there  was  probable 
cause  to  believe  the  defendant  guilty  thereof, 
the  defendant  was  bound  over  to  await  the 
action  of  a  grand  Jury,  or  the  filing  of  an 
Information.  Nothing  was  done  in  the  case, 
nor  were  any  papers  filed,  or  aflSdavlts  filed, 
which  were  not  required  in  a  preliminary 
examination  for  many  years  before  the  pas- 
sage of  the  act  of  1901.  Laws  of  Mo.  1901,  p. 
139.  For  reasons  known  to  the  lawmakers, 
and  touching  which  It  is  neither  our  privi- 
lege nor  our  duty  to  inquire,  the  Legislature 
saw  fit  to  amend  the  statutes  so  as  to  read 
as  they  now  do  in  sections  5057  and  5058, 
supra. 

As  stated,  three  methods  of  verification 
were  provided  for  by  section  5057,  supra: 
(1)  The  information  might  be  verified  by  the 
oath  of  the  prosecuting  attorney;  (2)  such 
information  might  be  verified  by  the  oath  of 
some  person  competent  to  testify  as  a  wit- 
ness in  the  case  by  appending  to,  or  indors- 
ing on,  the  information  such  oath;  or  (3)  It 
might  be  supported  by  the  afildavit  of  some 
person  competent  to  testify  in  the  case,  wlilch 
aflidavlt  might  be  contained  on  some  separate 
and  extraneous  paper,  but  which  must  be 
filed  with  the  Information.  By  a  reference 
to  section  5058,  supra,  it  will  be  seen  that 
the  affidavit  required  by  subdivision  3  not- 
ed above  could  be  made  before  any  person 
authorized  to  administer  oaths,  and  the  same 
could  be  filed  with  the  clerk  of  the  court  hav- 
ing jurisdiction  of  the  offense,  or  it  might 
be  deposited  with  the  prosecuting  attorney  to 
be  filed  by  him,  with  the  Information,  when 
be  should  thereafter  file  such  information. 
We  are  not  holding  that  when  such  affidavit 
was  filed  by  the  competent  witness  provided 
for  In  section  5057,  supra,  that  it  was  neces- 
sary to  file  the  same  with  the  clerk  at  the 
moment  of  filing  the  Information.  But  all 
that  is  required  Is  that  such  supporting  af- 
fidavit when  filed  with  the  clerk  of  the  court 
having  jurisdiction  of  the  offense  may  be 
filed  with  such  clerk  at  any  time  prior  to 
the  filing  of  the  information,  and  that,  so 
far  as  this  affidavit  is  concerned,  If  the  same 
be  filed  at  or  before  the  filing  of  the  Informa- 
tion by  the  prosecuting  attorney,  that  this 
Is    a   sufficient   compliance   with   the   law. 


State  T.  Cloleman,  186  Mo.  loe.  dt  166,  84  S. 
W.  978,  60  L.  R.  A  381.  But  none  of  the 
several  methods  above  pointed  out  as  being 
sufficient  was  adopted  or  used  in  the  case  at 
bar.  Here  there  was  no  verification  of  the 
information,  either  by  the  prosecuting  at- 
torney, or  by  any  witness  competent  to  testi- 
fy in  the  case  by  appending  to,  or  indorsing 
on,  the  paper  containing  the  Information 
either  of  such  required  aflldavits;  or  was 
there  filed  vrith  the  clerk  of  the  court  having 
jurisdiction  of  the  offense,  at  any  time  at  or 
before  the  filing  of  the  information,  any  affi- 
davit contained  on  a  separate  paper  and 
made  by  any  witness  competent  to  testify  in 
the  case.  All  that  was  filed  (or  refiled.  If  we 
may  use  the  expression),  in  this  case,  was 
the  verified  complaint  which  had  thereto- 
fore been  made  and  filed  with  the  justice  of 
the  peace  who  held  the  preliminary  examina- 
tion, and  which  complaint  was  made,  filed 
and  verified  for  a  purpose  wholly  different 
from  that  meant  by  sections  5057  and  5058, 
supra.  It  may  be  technical,  but  it  Is  true 
that  these  affidavits  perform  wholly  different 
offices.  One  of  them  was  In  use  and  required 
many  years  before  the  other  was  brought  In- 
to existence  by  the  statutory  enactment. 
The  verified  complaint,  when  it  was  filed 
with  the  Justice  of  the  peace  and  a  warrant 
was  issued  and  a  preliminary  held,  had  then 
served  its  statutory  purpose,  and  became 
functus  officio. 

[2]  In  order  to  agree  in  this  case  with  the 
contentions  of  the  state,  we  are  required  to 
hold  that  the  verified  complaint  filed  by  the 
prosecuting  witness  with  the  Justice  of  the 
peace  could  serve  both  as  a  verification  for 
the  complaint  and  as  a  verification  for  the 
Information.  Since  the  charge  In  this  case 
Involved  as  a  maximum  punishment  the  as- 
sessment by  the  jury,  if  they  saw  fit,  of  the 
punishment  at  death,  it  was  necessary  un- 
der the  statute  to  allow  a  preliminary  hear- 
ing to  defendant  It  was  entirely  within 
the  discretion  of  the  prosecuting  attorney  to 
proceed  for  a  lower  cognate  offense,  or,  if  he 
were  so  advised  upon  an  examination  of  the 
testimony,  not  to  proceed  at  all.  Suppose 
that  upon  an  examination  of  the  testimony 
the  prosecuting  attorney  had  seen  fit  to  file 
an  Information  against  defendant  here  for 
an  assault  with  intent  to  rape ;  or  for  crim- 
inal knowledge  of  a  woman  between  14  and 
18  years — either  of  which  he  might  have 
done,  if  he  had  l>een  so  advised.  Could  it 
be  said  then  that  the  verified  complaint 
would  have  been  a  sufficient  basis  upon 
which  to  bottom  the  information,  or  that  it 
would  hare  been  a  sufficient  compliance  with 
the  reasonably  plain  provisions  of  sections 
5057  or  5058,  supra?  We  think  not,  and  so 
hold  with  reluctance,  being  impelled  to  this 
view  by  the  plain  statutory  requirements 
which  the  Legislature  has  seen  fit  to  enact 
governing  the  procedure  in  such  cases.  We 
might  say  in  passing  that  It  would  have  been 
a  very  easy  thing  to  have  amended  the  in- 
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formation  in  tills  case  pending  the  motion  to 
quasb  the  same,  and  thus  have  ayolded  tbe 
condition  which  exists  here. 

[3, 4]  II.  The  conclusions  which  we  have 
reached  above  must  result  in  a  reversal  of 
this  case;  but,  as  the  same  may  be  retried 
upon  this  or  some  other  cognate  charge,  It 
may  be  well  to  say  that  In  our  view  the 
admission,  over  objections  of  defendant,  of 
the  testimony  of  Jesse  Benson,  as  to  the  de- 
tails of  the  alleged  rape  committed  upon 
prosecutrix  by  defendant,  constitutes  error. 
That  this  is  so,  we  take  It  Is  now  and  has 
long  been  the  well-settled  law  in  this  state. 
State  T.  Bateman,  198  Mo.  loc.  clt.  221,  94  S. 
W.  843 ;  State  v.  Jones,  61  Mo.  232;  8  Rus- 
sell on  Crimes,  232;  23  Am.  &  E^g.  Enc. 
Law,  874.  There  are,  we  concede,  some  ex- 
ceptions to  this  general  rule,  as,  for  exam- 
ple, where  a  defendant  testifies  to  the  fact 
of  criminal  connection  with  the  prosecuting 
witness,  and  sometimes  where  the  court  with- 
drew the  hurtful  testimony  from  the  consid- 
eration of  the  Jury;  but  none  of  the  excep- 
tions known  to  us  is  present  in  the  case  at 
bar.  Upon  a  retrial  of  this  case,  If  such 
retrial  shall  be  had,  the  prosecuting  attorney 
should  not  be  permitted  to  elldt  from  any 
witness  the  details  of  the  alleged  rape  as 
related  by  her  to  such  other  witness,  unless 
upon  the  exceptions  hereafter  set  out.  The 
fact  of  making  prompt  complaint  as  an  ele- 
ment of  corroboration  is  admissible  always. 
The  promptness  of  such  complaint  to  fulfill 
the  legal  requirements  will  depend,  of  course, 
upon  the  age  of  the  prosecutrix,  and  upon 
the  facts  and  circumstances  of  the  case.  The 
rule,  as  well  as  some  of  the  exceptions  there- 
to, is  well  stated  in  State  v.  Bateman,  supra, 
where  it  is  said:  "The  authorities  are  uni- 
form in  holding  that  in  prosecutions  for 
rape  the  particular  facts  of  the  crime  as 
related  by  the  prosecutrix  at  the  time  of  or 
after  making  complaint  of  the  injury  are  not 
admissible  In  evidence,  except  when  drawn 
out  from  the  complainant  by  cross-examina- 
tion, or  introduced  as  confirmatory  of  her 
testimony,  after  testimony  has  been  intro- 
duced tending  to  impeach  her."  Nothing  of 
this  sort  occurred  in  the  trial  of  this  case, 
and  this  error  should  be  avoided  upon  a  re- 
trial herein,  if  one  shall  be  had. 

[6]  III.  It  is  strenously  contended  by  de- 
fendant that  the  testimony  in  this  case  as 
shown  by  the  record  Is  not  sufllcient  to  make 
out  the  crime  charged.  Upon  the  cold  rec- 
ord, and  at  this  distance  from  the  locus  in 
quo,  this  contention  seems  to  us  to  have 
much  weight  The  triers  of  fact  might  well 
have  found  that  the  statements  of  the  pros- 
ecuting witness  as  to  the  consummation  by 
defendant  of  sexual  intercourse  with  her 
was  proven,  defendant's  strenuous  denial 
thereof  notwithstanding.  But  the  serious 
question  Is:  Was  this  Intercourse  rape? 
Considering  the  circumstances  as  they  exist: 


the  nearness  of  many  persons  to  the  scene 
of  the  alleged  rape;  the  proximity  of  pros- 
ecutrix's uncle  to  the  place  at  which  prose- 
cutrix says  she  was  seized  by  the  defendant ; 
the  fact  that  after  such  seizure  she  was  pull- 
ed and  forced  unwillingly  to  go  a  distance 
of  some  270  yards  to  the  scene  of  the  alleged 
rape;  that  the  place  was  in  a  measure  a 
public  one;  that  the  time  was  in  broad  day- 
light ;  and  that  neither  while  being  dragged, 
or  pulled,  or  forced  unwillingly  to  go,  from 
a  point,  at  most,  but  30  yards  from  her 
uncle,  nor  while  traversing  such  distance 
of  270  yards,  she  either  screamed  or  made 
outcry,  though  legions  were  near — all  these 
things  tend  very  strongly  to  convince  the 
mind  that  there  was  at  least  such  passive 
consent  as  to  take  this  case  from  out  of  the 
category  of  rape.  There  may  be  some  other 
offense  of  which,  nnder  the  facts,  defendant 
was  guilty;  but  we  are  not  convinced  that 
upon  the  record  here,  and  niwn  the  testimony 
adduced,  he  ought  to  have  been  convicted  on 
this  charge. 

It  follows  from  what  has  been  said  that 
this  case  should  be  reversed  and  remanded 
for  a  new  trial,  if  the  state  Is  so  advised; 
and  it  Is  so  ordered. 

BROWN,  P.  J.,  and  WALKER,  J.,  concur. 


STATE  ▼.  JOHNSON. 

(Supreme  Court  of  Missouri,  Division  No.  2. 

May  20, 1913.) 

1.  Cbiuinal   Law    ({   823*)— Iwbtbuctions— 
Curing  Errors. 

The  omission  of  alleged  necessary  words 
from  instructiona  in  a  criminal  case  may  be 
cured  by  other  words  conveying  the  same  mean- 
ing, or  by  other  instructions  in  terms  curing  the 
defect 

[Ed.  Note. — For  other  cases,  see  Criminal  I^w, 
Cent  Dig.  H 1992-1995, 3168;   Dec.  Dig.  i  823.*) 

2.  CanfiNAL  Law  (|  823*)  —  Instbvctions  — 

"WiLLFUrXT." 

Failure  of  the  instructions  to  nse  the  words 
"with  intent  to  kill"  was  supplied  by  an  in- 
struction defining,  amonK  other  terms,  the  word 
"willfnlly"  as  "intentionally,  and  not  acci- 
dontally,"  and  instructing  that  if  defendant  in- 
tended to  kill,  such  killing  was  willful,  and  the 
law  presumed  that  one  intended  the  probable 
result  of  his  acts. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Cent.  Diff.  {{  1902-1095,  3158 ;  Dec  Dig. 
S  823  ;•  Homicide,  Cent.  Dig.  !§  718,  719. 

For  other  definitions,  see  Words  and  Phraaes, 
vol.  8,  pp.  7468-7481.] 

3.  Homicide  (i  295*)  —  Instroctions— "Hbat 
OF  Passion." 

An  instruction  that,  when  passion  was  pro- 
duced by  an  assault  or  personal  violence,  and 
the  passion  thus  aroused  was  so  violent  as  to 
render  one  unconscious  of  the  act  and  deaf  to 
the  voice  of  reason,  and  ander  control  of  such 
passion  be  suddenly  acts,  the  act  was  not  one 
of  deliberation  or  malice  sufficiently  defined 
"heat  of  passion." 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  §§  606-«)9;   Dec.  Dig.  g  295.  • 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  3239,  3240.] 


•For  otiiar  cum  m«  sub*  topic  and  section  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Key-No.  Series  A  Rep'r  Imdwae 
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Appeal  from  Orcnlt  Court,  St  Charles 
County  ;   B.  H.  Dyer,  Judge. 

Obarles  Johnson  vvas  convicted  of  second 
degree  murder,  and  appeals.    Afflrmed. 

The  defendant  was  charged,  In  an  informa- 
tion filed  by  the  prosecuting  attorney  of  St 
Charles  county,  with  murder  in  the  first  de- 
gree in  having  killed  one  Henry  Kenner.  Up- 
on a  trial  defendant  was  found  guilty  of 
murder  in  the  second  degree,  and  his  pun- 
ishment assessed  at  imprisonment  in  the 
I>enitentiary  for  a  term  of  10  years;  after 
sentence^  upon  compliance  with  the  neces- 
sary formal  procedure^  he  appealed  to  this 
court 

The  defendant  deceased,  and  many  of  the 
witnesses  were  negroes.  The  evidence,  as 
has  been  graphically  said  by  Mr.  Prosser  in 
his  brief  for  the  state,  is  marred  by  that 
'^deflnlteness  as  to  distance,  direction,  and 
time  characteristic  of  the  testimony  of  per- 
sons of  this  race."  The  killing  occurred  dur- 
ing a  dance  at  the  house  of  one  AL  Galloway, 
somewhere  between  1  and  3  o'clock  of  the 
morning  of  February  12, 1911.  The  difficulty 
between  defendant  and  the  deceased  began 
about  46  yards  from  the  Galloway  house. 
The  only  persons  present  at  its  inception,  aside 
from  the  defendant  and  the  deceased,  were 
Sallie  Abbington  and  Mildred  Galloway,  two 
negro  women,  who  corroborate  each  other 
as  to  the  essential  matters  about  which  they 
testify.  They  stated  that  they  were  standing 
talking  to  the  deceased,  who  was  familiarly 
called  "Pat"  when  the  defendant  came  up 
and  reached  out  like  he  was  going  to  choke 
the  deceased.  The  Galloway  woman  says 
defendant  had  a  knife  in  his  hand  at  the 
time.  Deceased  said  "Go  on  away;  I  don't 
want  to  have  any  trouble  with  you."  De- 
fendant again  reached  out  and  grabbed  the 
deceased,  who  said:  "Go  away  from  here  or 
I  will  shoot  you."  Defendant  persisted  in 
his  efforts  to  provoke  a  difllculty,  and,  as  he 
again  grabbed  the  deceased,  the  latter  shot 
him.  The  defendant  then  knocked  the  de- 
ceased down,  and  in  the  scuffle  the  latter 
dropped  his  gun.  Defendant  then  commenced 
to  beat  the  deceased,  and  called  for  his  broth- 
er, Buck  Johnson,  who  was  in  the  house 
dancing,  to  come  and  help  him.  As  Budi 
came,  he  said,  "What's  the  matter?"  Defend- 
ant replied,  "He  shot  me,"  and  Buck  said, 
"Kill  mm,"  and  defendant  and  Buck  com- 
menced to  beat  the  deceased.  The  women, 
Sallie  Abbington  and  Mildred  GaUoway,  tried 
to  pull  defendant  and  Buck  oS  the  deceased, 
and  he  got  away  and  ran  toward  Galloway's 
bouse,  with  Buck  and  defendant  in  pursuit 
— the  latter  with  a  knife  in  his  hand.  As 
the  deceased  ran  around  a  comer  of  the 
bouse.  Buck  caught  him.  by  the  coat  collar, 
knocked  him  down,  and  defendant  again 
jumped  on   him. 

Virgil  Ball^,  who  lived  near  at  hand,  had 
gone  down  to  Galloway's  house  while  the 
dance  was  In  progress,  and  had  left  there 
about  1  o'clock.    Just  as  he  had  gotten  op- 


posite his  bam,  he  heard  a  gunshot,  and  in 
about  five  minutes  he  walked  back  to  Gal- 
loway's house.  At  the  comer  of  the  bouse 
he  found  defendant  "sitting  straddle"  of  the 
deceased,  punching  him  in  the  face  and 
"stomping"  blm  with  his  feet  At  that  time 
all  Virgil  heard  defendant  say  was,  "Pat 
he  shot  me,"  but  the  witness  stated  that  he 
left  right  away  and  went  back  to  his  house. 
Other  witnesses  testified  that  defendant  con- 
tinued to  beat  and  stamp  the  deceased,  and 
that  he  waved  the  crowd  back,  saying :  "Get 
back;  get  back.  You  all  see  where  he  shot 
me,  and  we  will  both  die  together;  I  am  go- 
ing to  kill  him."  At  the  same  time  defend- 
ant asked  for  a  knife,  and  one  Dine  Hunter 
came  up  and  said,  "No,  we  are  not  going  to 
let  him  kill  him,"  and  called  upon  the  crowd 
to  help  pull  defendant  off  the  deceased.  Al. 
Galloway  also  intervened,  and  as  he  took 
hold  of  defendant  the  latter  said:  "Let  me 
alone,  Galloway;  he  shot  me  and  I  want 
to  kill  him."  Galloway  pulled  defendant  off, 
and  Hunter  helped  the  deceased,  who  was 
bleeding  from  nose  and  mouth  and  ears,  upon 
his  feet  Deceased  was  told  to  run,  and  he 
ran  south  from  Galloway's  house  in  the  di- 
rection of  the  Bailey  place.  After  the  de- 
ceased had  gone,  defendant  showed  Galloway 
where  he  had  been  shot  and  Galloway  then 
went  back  into  the  house. 

Many  of  the  guests  began  to  leave  about 
this  time,  and  the  movements  of  defendant 
immediately  following  the  dlfQculty  do  not  ful- 
ly appear.  A  witness,  E>d  McRoberts,  testi- 
fied that  "some  little  bit"  after  the  shot  was 
fired  he  started  home  and  saw  defendant 
standing  by  his  buggy  in  the  Umptou  field, 
about  40  or  60  yards  from  Galloway's  house. 
Defendant  asked  McBoberts  if  he  was  look- 
ing for  the  deceased.  McBoberts  said,  "No," 
and  defendant  said,  "I  am  looking  for  him." 
Clara  and  MUdred  Galloway,  who  had  start- 
ed towards  their  home  at  Gilmore,  also  en- 
countered defendant  in  the  field,  and  he 
threatened  to  shoot  them  if  they  "meant  to 
give  him  up."  John  Bailey  testified  that 
after  the  trouble  he  went  up  the  hollow  into 
the  Umpton  field,  where  his  attention  liad 
been  attracted  by  a  man's  hallooing,  "Bring 
me  a  gun,"  and  found  that  the  man  was  de- 
fendant Defendant  told  Bailey  that  the  de- 
ceased had  shot  him  for  nothing,  and  that 
he  wanted  him  as  a  witness.  Bailey  said  to 
defendant,  "Who's  here  with  you?"  and  de- 
fendant replied,  "My  friend  Pat's  here  with 
me — he's  laying  right  over  there  and  trying 
to  sneak  off,  and  I  am  laying  here  watching 
him."  Bailey  then  asked,  "What's  the  matter 
with  Pat?"  and  defeudant  said:  "He's  Just 
possuming;  he  shot  me — now  he  wants  to 
get  away — but  I  am  laying  here  watching 
him ;  I  ain't  going  to  let  him  sneak  off  after 
he  shot  me  that  way."  Bailey  also  testified 
that  he  "saw  something  lying  there,"  and 
was  "pretty  sure"  it  was  a  human  being,  and 
that  he  "heard  some  kind  of  a  noise  like 
snoring,  what  a  man  is  asleep." 
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Virgil  Bailey  also  heard  defendant  bal- 
loolng  in  the  Umpton  field,  and  npon  going 
there  saw  defendant,  and  near  him  the  de- 
ceased, who  was  lying  upon  his  face.  De- 
fendant said  to  Virgil:  "Pat  shot  me;  get 
a  doctor."  Virgil  said,  "All  right.  If  you  wUl 
come  and  go  with  me";  but  defendant  re- 
plied, "No,  I  can't  go."  Virgil  then  went  to 
Galloway's  house,  and  about  Ave  minutes 
returned  to  where  defendant  was  In  the 
Umpton  field.  In  the  meantime  Willie  John- 
son, Buck's  son,  had  driven  down  into  the 
field  with  the  buggy  In  which  defendant 
had  come  to  the  dance.  Virgil  had  assisted 
defendant  Into  the  buggy  twice,  when  But* 
Johnson  and  John  Love  drove  up  and  insist- 
ed upon  defendant's  going  home.  The  de- 
ceased was  then  lying  on  the  ground,  face 
down,  and  could  be  heard  breathing  hard. 
Defendant  refused  to  go  with  Buck  and  John 
Love,  and  finally  said,  "If  you  are  going-  to 
tike  me  home,  I  will  kill  this  son-of-a-bitch 
before  I  go."  Defendant  then  got  oat  of  the 
buggy  and  walked  around  to  where  the  de- 
ceased was  lying,  and  proceeded  to  kick  him 
and  Jump  up  and  down  on  him  with  his 
feet.  It  was  then  about  2  o'clock.  The  oth- 
ers drove  ofT,  leaving  the  buggy,  and  VlrgU 
went  home  and  got  a  horse  and  started  for  a 
Dr.  Beed.  Afterwards  defendant  drove  to 
the  division  fence  between  the  Umpton  field 
and  Galloway's  place,  and,  after  hallooing, 
awakened  GaUoway  and  told  him  to  go 
down  to  the  bridge  and  look  for  the  gun  with 
which  the  deceased  had  shot  him.  Defendant 
then  drove  across  the  field  towards  a  gate 
leading  into  the  county  road.  Dr.  Beed  had 
already  been  summoned,  and  Virgil  met  him 
on  his  way  to  the  scene  of  the  Mlllng.  Be- 
tumlng  with  the  doctor,  they  met  defendant 
In  the  buggy,  by  himself,  driving  towards 
Wentzvllle.  VlrgU  accompanied  Dr.  Beed 
to  the  place  In  the  Umpton  field  where  the 
deceased  was  lying,  about  two  or  three  hun- 
dred yards  from  Galloway's  house.  After  a 
hurried  examination  of  the  deceased,  the  doc- 
tor pronounced  him  dead.  Later  the  body 
was  removed,  and  burled  the  next  day.  On 
the  following  day  it  was  exhumed,  at  the 
order  of  the  coroner,  and  an  inquest  held. 
An  autopsy  showed  that  the  deceased  had 
received  numerous  wounds.  The  left  eye 
appeared  to  have  been  shoved  In,  and  well 
defined  shoe  heel  prints  were  over  both  eyes 
and  extended  across  the  forehead.  There 
was  a  small  hole  In  the  lower  Up,  a  number 
of  teeth  had  been  knocked  out  above,  and 
the  gum  badly  caved  In  by  a  lick  or  kick 
from  without  On  the  back  of  the  head  were 
wounds  which  appeared  to  have  been  made 
with  a  stick,  and  whldi  showed  the  skull 
had  been  fractured.  In  the  opinion  of  Dr. 
Arnold,  the  coroner,  "any  Uck  with  a  foot 
that  Is  strong  enough  to  leave  the  Impression 
of  the  heel  on  the  forehead  Is  dangerous, 
and  possibly  in  this  case  It  was  the  mortal 
wound." 

Upon  his  arrival  at  Wentzvllle,  an  exami- 


nation was  made  of  defendant's  wound,  and 
he  was  taken  to  the  county  infirmary,  where 
he  remained  from  February  12tb  to  April 
10,  1811. 

Defendant  was  wearing  big,  heavy-laced 
brogan  shoes,  and  blood  was  on  them. 

In  his  own  behalf,  defendant  testified  as 
follows:  "I  went  there  (to  the  dance)  about 
half  past  11  and  stayed  there  untU  about  3 
o'clock  or  a  quarter  to  3.  I  said,  'I  am  going 
home ;'  then  I  walks  out  the  door  and  SaUIe 
Abblngton  follows  me  out,  and  I  walks  to 
the  buggy.  Me  and  SalUe  were  talking  and 
turned  and  walks  back  going  to  the  bouse, 
«  «  •  and  I  crossed  the  bridge — a  Uttle 
board  plank  is  there  across  the  branch — and 
I  went  across  first  and  took  ahold  of  her  and 
helped  her  across  them  planks,  and  we  met 
Kenner  (the  deceased)  and  Mildred  standing 
there  side  of  this  path,  and  before  getting 
up  to  Kenner  and  Mildred,  Pat  (deceased) 
says,  'I  am  going  to  put  the  "blbby"  on  them.' 
I  didn't  know  he  was  talking  to  me,  so  we 
walks  on  up— Mildred  standing  out  here  over 
the  gun — and  Pat  says,  'You  don't  beUeve  I 
win  put  It  on  you,  do  you?'  and  the  gun 
fired  and  I  fell  flat  I  raised  on  my  side, 
and  I  said:  'Kenner,  what  in  the  name  of 
the  Lord  did  you  shoot  me  for;  what  have 
I  done  to  you  in  my  life?'  He  said,  'I  did- 
n't shoot  you,'  and  I  said:  'Kenner.  what 
did  you  shoot  me  for?  I  am  dying;  I  can't 
get  my  breath' — and  he  said,  'Al.  GaUoway 
told  me  to  shoot  you.'  About  that  time  AL 
Galloway  runs  up  with  a  gun  and  throws  it 
In  my  face.  Kenner  stood  by  the  side  of 
Mildred,  and  this  whole  crowd  runs  out  of  the 
house,  and  Kenner  started  in  this  direction 
to  the  house  past  me,  and  Dine  Hunter 
threw  a  rock  and  struck  Kenner,  and  John 
Love  and  this  McRoberts  man  kicked  Mm 
several  times  and  said,  'You  wUl  never 
shoot  another  man.'  And  AL  Galloway 
stood  there  with  his  gun  In  his  hands,  and 
says:  'Boys,  you  will  have  to  pick  him  up 
from  there;  you  can't  let  that  man  lay 
there.'  And  John  Love  and  Virg.  Bailey  and 
EA.  McRoberts  and  another  man — ^I  forgot 
who  it  was — picked  this  man  up  and  went 
around  the  comer  of  the  house  with  him, 
and  at  that  time  I  was  In  so  much  misery 
I  don't  know  whether  they  took  him  In  the 
house  or  where  they  taken  him  to,  and  I 
never  saw  any  more  of  them  since.  *  •  • 
The  whole  host  stomped  him,  and  when 
John  Love  kicked  him,  he  feU,  and  John 
Love  hit  him  and  said,  'You  son-of-a-bltch, 
you  will  never  kill  another  man,'  and  he 
was  laying  flat  on  his  back,  and  they  was 
all  stomping  him  In  the  face,  and  Vlrg. 
Bailey  kicked  him  and  said,  'I  thought  that 
was  old  Charley  Johnson.'  I  never  saw  him 
(the  deceased)  any  more  when  Al.  Galloway 
gave  them  the  order,  'Tou  wUl  have  to  move 
him  away  from  here' — I  never  saw  Pat  Ken- 
ner no  more  from  that  time  to  this — I  never 
saw  him  in  the  spirit,  because  I  never  put 
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tlie  weight  of  my  band  on  Mm.  •  •  • 
When  Pat  Kenner  had  shot  me  and  all  of 
them  come  up  in  this  way,  my  brother's  boy 
«ome  and  looked  at  me,  and  I  said,  'Boy,  go 
and  get  the  doctor  as  quick  as  you  can,'  and 
the  boy  ran  straight  up  the  hlU  to  Balley'a 
My  brother's  boy,  Willie,  come  back  and 
said:  The  doctor's  on  his  road.  Uncle; 
come  on  and  get  to  the  buggy' — and  I  said, 
'No,  leave  me  lay  here;  let  me  die  on  the 
ground.'  And  he  took  bold  of  me  and  help- 
ed me  to  the  buggy,  and  he  got  me  in  the 
buggy,  and  when  he  did  get  me  in,  I  had  to 
get  on  my  knees;  I  couldn't  even  stand  up 
or  sit  up.  •  •  •  I  was  sick  and  I  wasn't 
able  to  drive  no  horse,  and  I  suppose  he  took 
me  there  (to  town).  •  *  •  And  I  want  to 
tell  you  one  thing,  that  Pat  Kenner  and  me 
never  had  a  cross  word  in  our  life." 

On  cross-examination  defendant  stated  he 
had  never  struck  the  deceased  in  his  life; 
also  that  he  never  saw  the  gun  with  which 
the  deceased  shot  him,  as  Mildred  Galloway 
had  her  hand  over  it,  that  after  shooting 
him,  the  deceased  turned  and  ran  to  the 
barbed-wire  fence,  where  he  got  caught  in 
the  wire,  and  that  "They  beat  him  while 
they  had  him  in  that  fence."  Defendant  de- 
nied that  he  saw  John  Bailey  tn  the  TJmpton 
field  that  night,  as  Bailey  had  testified,  and 
that  the  last  thing  he  remembered  was 
"when  the  boys  were  helping  him  In  the 
buggy  when  he  was  lying  down  on  his  side 
and  knees."  Defendant  also  testified  that 
he  got  shot  about  3  o'clock,  as  near  as  he 
••could  guess  it" 

The  gunshot  wound  defendant  rec^ved 
was  on  the  right  side  of  the  abdomen,  near 
the  lower  region  of  the  sixth  rib.  While 
such  an  injury  would  cause  pain,  it  would 
have  no  material  effect  upon  physical  exer- 
tion was  the  opinion  of  Dr.  Bitter,  the  coun- 
ty physician;  Dr.  Arnold,  the  coroner,  and 
Dr.  Mortgner  stated  that  a  man  sustaining 
sach  a  wound  would  be  capable  of  running 
and  Jumping  within  an  hour  after  receiving 
the  same.  It  was  the  opinion  of  Dr.  Reed, 
however,  that  such  an  injury  would  Interfere 
with  physical  exertion.  Dr.  Reed  also  testi- 
fied that  when  he  examined  defendant  short- 
ly after  the  difficulty,  the  latter  was  drunk. 
There  was  evidence  offered  on  the  part  of 
defendant  tending  to  show  previous  good 
ctiaracter. 

In  rebuttal  Virgil  Bailey  denied  that  he 
had  stamped  the  deceased,  as  testified  to  by 
defendant,  and  SaUie  Abbington  and  Mildred 
Galloway  denied  defendant's  version  of  the 
manner  in  which  the  difficulty  between  him 
and  the  deceased  had  begun. 

The  court  instructed  the  Jury  on  murder  in 
the  first  degree,  the  second  degree,  and 
manslaughter  in  the  fourth  degree ;  the  pre- 
sumption of  innocence;  defining  a  reason- 
able doubt;  prescribing  the  punishment  if 
found  guilty  of  either  of  the  degrees  of  homi- 
cide defined;  the  weight  to  be  given  de- 
fendant's testimony;    that  the  jury  are  the 


Judges  of  the  credibility  of  witnesses  and  the 
weight  of  their  testimony;  the  weight  to  be 
given  evidence  as  to  defendant's  good  diar- 
acter;  the  influence  of  motive  upon  the 
jury's  finding;  alibi;  and  defining  the  tech- 
nical words  used  in  the  indictment  for  mur- 
der In  the  first  degree. 

The  defendant's  motion  for  a  new  trial  is 
in  the  usual  general  form,  without  any  spe- 
cial allegations  of  error.  Counsel  for  defend- 
ant complains  here  only  of  the  giving  of  in- 
structions numbered  13,  14,  and  15.  The 
first  and  second  were  in  regard  to  murder 
in  the  second  degree  and  manslaughter  in 
the  fourth  degree,  respectively ;  and  defend- 
ant's complaint  is  that  in  neither  was  the 
jury  required  to  find  an  intention  to  kill  on 
the  part  of  the  deceased  to  render  the  de- 
fendant guilty  of  the  crime  charged.  The 
giving  of  the  third,  numbered  15,  is  assigned 
as  error  because  it  did  not  define  "heat  of 
passion." 

Theodore  C.  Bruere,  of  St  Charles,  for  ap- 
pellant John  T.  Barker,  Atty.  Gen.  (Paul 
P.  Prosser,  of  Fayette,  of  counsel),  for  the 
State. 

WALKER,  3.  (after  stating  the  facts  as 
above).  [1]  The  errors  complained  of  In  re- 
gard to  the  InstructionB  are  those  of  omission 
and  not  of  an  express  character  as  when  an 
instruction  in  terms  Incorrectly  declares  the 
law.  Errors  of  omission  may  be  cured  by 
the  giving  of  other  instructions  which  sup- 
ply the  omitted  parts,  and  thus  complete  the 
declarations  of  law  necessary  to  enable  the 
Jury  to  correctly  find  upon  the  matter  at 
issue.  This  is  what  is  meant  when  it  Is  said 
that  instructions  are  sufficient  when,  "taken 
as  a  whole,  they  correctly  declare  the  law." 
This  cannot  be  said  of  instructions  if  one  of 
same  is  expressly  erroneous,  because  its  ten- 
dency may  be  to  mislead  the  Jury,  although 
aU  of  the  others  may  properly  declare  the 
law  applicable  to  the  case.  The  burden  of 
defendant's  complaint  is  that  of  omission 
from  the  instructions  of  alleged  necessary 
words.  This  error,  if  it  exists,  may  be  cur- 
ed by  the  use  of  other  words  conveying  the 
same  meaning  as  those  omitted,  or  by  the 
court  giving  other  instructions  which  by  their 
terms  cure  the  defect 

[2]  An  examination  of  all  of  the  instruc- 
tions given  discloses  that  the  one  numbered 
11  clearly  and  correctly  defines  all  the  tech- 
nical words  necessary  to  be  used  in  Instruc- 
tions in  a  trial  for  murder;  among  these  is 
the  word  "willfully"  which  is  defined  as  "in- 
tentionally, not  accidentally ;  that  if  the  de- 
fendant intended  to  kill,  such  killing  is  will- 
ful and,  in  the  absence  of  qualifying  facts 
and  circumstances,  the  law  presumes  that  a 
person  intends  the  ordinary  and  probable  re- 
sult of  his  acts."  It  will  be  found  that  in- 
structions numbered  13  and  14  each  require 
the  jury  to  find  that  the  defendant  commit- 
ted the  act  willfully,  which  resulted  In  the 


Digitized  by 


Ljoogle 


352 


157  SOUTHWESTBRN  BBPOBTBB 


(Mol 


death  of  the  deceased.  Things  equal  to  the 
same  thing  are  equal  to  each  other,  and  the 
use  of  the  word  "willfully"  therefore  supplies 
the  omission  of  the  words  "with  intent  to 
kill,"  complained  of  by  defendant 

Precedents  are  not  lacking  in  support  of 
this  conclusion.  In  State  t.  Hyland,  144  Mo. 
311,  46  S.  W.  195,  an  instruction  almost  Iden- 
tical in  form  with  that  defining  murder  in 
the  second  degree  here  was  approved  by  this 
court  In  that  case,  as  in  the  case  at  bar,  the 
word  "wUlfuHy"  and  the  other  technical 
words  necessary  to  be  employed  in  cases  of 
homicide  had  been  defined  in  other  instruc- 
tions, but  the  words  "with  Intent  to  kill"  are 
omitted. 

In  State  v.  Smith,  164  Mo.  686,  66  8.  W. 
274,  the  court  approved  instructions  almost 
Identical  with  those  complained  of  here,  and 
in  so  doing  said:  "While  the  instruction 
under  comment  did  not  in  so  many  words, 
tell  the  jury  that  such  an  intent  was  neces- 
sary, it  told  the  Jury  that  if  defendant  'will- 
fully," etc.,  struck  and  killed  Henry  Watson 
with  billiard  cues  they  would  find  him  guilty, 
while  the  third  instruction  defined  'willfully' 
as  being  'intentionally  and  not  accidentally.' 
If,  then,  the  word  'wUlfully'  means  'Inten- 
tionally,' they  mean  one  and  the  same  thing, 
and  the  use  of  the  word  'willfully  was  all 
that  was  necessary." 

The  following  cases  announce  the  same 
doctrine:  State  t.  Kinder,  184  Mo.  287,  83 
S.  W.  964;  State  v.  John,  172  Mo.  226,  72 
S.  W.  625,  95  Am.  St  Rep.  513 ;  State  v.  Bar- 
rlngton,  198  Mo.  loc.  dt  106,  96  S.  W.  235. 

Instruction  numbered  15,  given  by  the 
court  is  complained  of  because  it  did  not  de- 
fine the  term  "beat  of  passion."  This  in- 
struction contains,  among  others,  the  follow- 
ing words:  "A  violent  passion  suddenly 
aroused  by  reason  of  said  Hffliry  Kenner 
having  shot  at  or  wounded  the  defendant 
with  a  pistol" —  as  well  as  the  words  subse- 
quently used  in  the  same  instruction,  "then 
such  heat  of  passion  which  may  bare  been 
aroused  In  defendant  by  reason  of  said  Ken- 
ner shooting  at  or  wounding  the  defendant 
with  a  pistoL" 

In  State  v.  Bose,  142  Mo.  loc.  dt  429,  44 
S.  W.  332,  the  court,  In  discussing  an  instruc- 
tion similar  in  terms  to  that  under  consid- 
eration, said:  "A  final  contention  is  that 
the  court  failed  to  define  'heat  of  passion,'  as 
used  in  the  instructions,  but  this  seems  to  be 
a  misapprehension  of  the  only  Instruction  In 
which  those  words  are  used,  to  wit  the  fifth, 
wherein  it  is  said,  'while  the  defendant  was 
in  violent  passion,  suddenly  aroused  by  rea- 
son of  Wells  having  shoved  him,  or  struck 
him,  with  his  fist  or  hand,'  or  that  defend- 
ant shot  and  killed  Wells  'while  in  a  violent 
passion,  suddenly  aroused  by  a  shove  or  a 
blow  from  Wells.'  No  further  definition  was 
necessary."  If  this  ruling  was  not  conclu- 
sive of  this  question,  the  giving  by  the  court 


of  instruction  numbered  12  in  the  case  a.t 
bar  cured  any  defect  In  the  instruction  com- 
plained of. 

[3]  Instruction  numbered  12  condudes  as 
follows :  "And  when  this  passion  is  produced 
by  an  assault  or  personal  violence,  and  sucb 
passion  thus  aroused  is  so  violent  as  to  ren- 
der one  unconsdoua  of  the  act  hut  deaf  to 
the  voice  of  reason,  and  under  the  control 
of  such  passion  he  suddenly  acts,  it  is  not  an 
act  of  deliberation  or  of  malice."  This  In 
our  opinion  is  suffldent  to  enable  the  jury 
to  intelligently  determine  what  is  meant  by 
"heat  of  passion." 

A  careful  consideration  of  this  entire  rec- 
ord Justifies  the  conclusion  that  the  defend- 
ant was  given  a  fair  and  Impartial  trial.  The 
killing  was  brutal,  and  the  defendant  has 
had  the  benefit  of  the  services  of  able  and 
Industrious  counsel  in  the  trial  court  and  on 
appeal. 

Finding  no  reversible  error,  the  Judgment 
of  the  trial  court  is  affirmed,  and  It  is  so  or- 
dered. 

BROWN,  P.  J.,  and  FARIS,  J.,  ooncar. 


STATE  T.  SILLBAUOH. 

(Supreme  Court  of  Missouri,  Division  No.  2. 

May  20,  1913.) 

1.  iNniOTMBNT  AND  iNrOBKATION  (J  2«)— "IlC- 

fobmation"— Natubb. 

The  word  "information,"  as  used  in  the 
Missouri  Constitution  permitting  the  prosecu- 
tion of  felonies  by  the  same,  means  the  com- 
mon-law information. 

[Ed.  Note.— For  other  cases,  see  Indictment 
aod  Information,  Cent  Dig.  I{  4-8;  Dec.  Dig. 
{  2.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol  4,   pp.  8585-^89.] 

2.  iNDICTlfZRT   AND    iNFOBKATIOlf    (|   161*) — 
AMENDKENTS— AlXOWANCB. 

Under  Rev.  St  1909,  |  5061,  providing  that 
any  Information  may  be  amended  in  matter  of 
form  or  substance  at  any  time  by  leave  of 
court  before  the  trial  and  on  the  trial  as  to 
all  matters  of  form  and  variance,  at  the  dis- 
cretion of  the  court  when  the  same  can  be 
done  without  prejudice  to  the  substantial  rights 
of  the  defendant  an  information  charging  the 
malicious  shootinK  and  wounding  of  hogs  may 
be  amended  before  trial  by  the  insertion  of 
the  word  "feloniously,"  for  Informations  al- 
lowed by  the  Constitution  are  common-law  in- 
formations, and  the  statute  merely  declares 
the  common-law  rule  permitting  amendments 
by  interlineation  or  erasure. 

[Ed.  Note. — ^For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  |{  616-523:  Dec. 
Dig.  f  16L*] 

3.  CbiminalLaw  (S  561*)— EVIDENCE!— "Rea- 
sonable Doubt. '^ 

Before  an  accused  can  be  convicted,  he 
must  be  found  guilty  beyond  a  reasonable 
doubt,  which  must  be  a  substantial  doubt  based 
on  the  evidence,  and  not  a  mere  possibilit)* 
of  his  innocence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §  1267;   Dec  Dig.  {  501.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  7,  pp.  .'5<J58-5972;   vol.  8,  p.  7770.] 
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4.  ANiifALB    (I    45*)  — KiixiNO    Aniuau  — 
Cbiuinai.  Pbosecutions— Instbuctiows. 

In  a  prosecution  for  maliciously  shooting 
and  wounding  hogs,  where  the  court  had  charg- 
ed tiie  jury  as  to  all  the  essential  facts  neces- 
sary to  constitute  the  offense,  tellin;;  them 
that  the  finding  of  the  element  of  malice  was 
one  of  the  requisites  to  a  verdict  of  guilty,  an 
instruction  in  accordance  with  Rev.  St.  1909,  | 
4629,  providing  that  it  shall  not  be  necessary 
to  show  that  the  offense  was  committed  through 
malice  against  the  owner  of  the  property  or 
against  the  animal  injured,  was  not  mislead- 
ing. 

[Bd.  Note.— For  other  cases,  see  Animals, 
Cent  Dig.  ii  123-140,  191,  1»2;  Dec.  Dig.  | 
45.») 

5.  Anihals  (I  96*)— Tbespassino  Animam. 

The  mere  fact  that  domestic  animals  are 
trespassing  gives  no  right  to  the  owner  of 
the  land  or  crops  to  destroy  them,  even  though 
the  owner  has  such  fences  as  the  law  requires; 
his  remedies  being  either  to  expel  them  from 
the  premises  or  to  impound  them  damage 
feasant. 

(BM.  Note.— For  other  cases,  see  Animals, 
Cent  Dig.  |f  376-379;  Dec.  Dig.  {  96.*] 

6.  CRIMIRAI.  liAW  (1 1172*)- Apfeai,— Habk- 
£■88  BBBOB. 

In  a  prosecntion  for  maliciously  shooting 
hogs,  the  giving  of  an  instruction  which  im- 
properly told  the  jury  that  accused  had  the 
right  to  shoot  such  hogs  to  protect  his  crops 
is   harmless,   being  in  favor  of  accused. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  K  3128,  3154-3167.  3159- 
3163,  3169;    Dec,  Dig.  {  1172. •] 

Appeal  from  Circait  Coort,  Dooglas  Oonn- 
ty;   John  T.  Moore,  Judge. 

A.  S.  SiUbaugh  was  convicted  of  malicious- 
ly shooting  and  wounding  hogs,  and  he  ap- 
peals.   Affirmed. 

Defendant  was  charged  In  an  information 
filed  by  the  prosecuting  attorney  of  Douglas 
county  with  maliciously  shooting  and  wound- 
ing hogs  as  denounced  in  section  4627,  R.  S. 
1909.  Before  the  trial  the  prosecuting  attor- 
ney was  permitted  to  amend  the  information 
by  the  insertion  therein  of  the  word  "feloni- 
ously." The  defendant  was  tried  before  a 
jury,  found  guilty,  and  bis  punishment  as- 
sessed at  a  fine  of  $50.  After  the  necessary 
formal  procedure,  he  appeals  to  this  court 

Briefly,  the  facts  are  that  certain  hogs 
belonging  to  the  prosecuting  witness  named 
Wallier,  a  neighbor  of  defendant's,  had  been 
getting  Into  the  latter's  cornfield  for  several 
months  and  destroying  bis  corn.  The  pros- 
ecuting witness  and  his  wife  beard  shots 
fired  in  defendant's  field  in  November,  1911, 
and  went  to  the  field  and  asked  defendant 
If  he  had  seen  the  hogs,  and  he  said  he  had 
not  A  search  resulted  In  the  finding  of  two 
of  the  hogs  In  a  shocic  of  the  defendant's 
com,  wounded  and  bleeding.  Defendant  on 
tbe  witness  stand  testified  that  two  bunches 
of  Walker's  bogs  bad  been  getting  into  de- 
fendant's field  at  different  times,  and,  al- 
tboogh  Walker  had  been  at  defendant's 
house  frequently  hunting,  the  hogs,  he  had 
not  offered  to  help  him  get  them  up;  that 
when  defendant  shot  the  hogs  In  November, 
1911,  It  was  for  the  purpose  of  scaring  them 


and  running  them  out  of  tbe  field.  Defend- 
ant says  be  did  not  know  that  tbe  two 
wounded  hogs  were  In  the  corn  shock  when 
Walker  and  his  wife  came  to  the  field  Im- 
mediately after  the  shots  were  fired.  In  re- 
ply to  an  inquiry  made  by  his  counsel  as 
to  why  he  did  not  tell  Walker  and  bis  wife 
where  tbe  bogs  were  when  they  came  to  the 
field,  he  said:  "W^ell,  they  bad  given  me  so 
much  trouble;  I  thought  they  would  give 
me  more  trouble."  Defendant  was  permitted 
to  testify  fully  In  regard  to  every  phase  of 
the  case,  even  to  stating  bis  reasons  for  the 
commission  of  the  offense.  There  was  much 
testimony  as  to  tbe  condition  of  defendant's 
fence  around  tbe  cornfield,  not  necessary  to 
be  detailed  because  of  Its  Irrelevancy. 

Tbe  court  Instructed  the  Jury  on  the  pre- 
sumption arising  from  proof  of  good  char- 
acter; as  to  what  constitutes  reasonable 
doubt;  the  weight  and  credit  to  be  given  to 
defendant's  testimony;  what  the  Jury  most 
find  to  authorize  a  conviction;  that  malice 
may  be  Inferred  if  the  act  was  shown  to 
have  been  wrongfully  and  Intentionally  com- 
mitted; what  is  meant  by  "malice";  that, 
if.  tbe  shooting  was  done  without  malice  to 
the  animal  or  owner,  then  you  should  acquit 
the  defendant,  and  defining  "willfully." 

Defendant  assigns  as  error  tbe  amendment 
of  tbe  Information  and  tbe  giving  and  re- 
fusing of  certain  InstmctlonB. 

A.  H.  Buchanan,  of  Ava,  for  appellant 
John  T.  Barker,  Atty.  Gen.,  and  Stephen  K. 
Owen,  of  St  Joseph,-  for  the  State. 

WAliKEEi,  J.  (after  stating  the  fticta  as 
above).  [1,2]  1.  Defendant  contends  that 
error  was  committed  in  permitting  the  pros- 
ecuting attorney,  before  the  trial,  to  amend 
tbe  Information  by  the  Insertion  therein  of 
the  word  "feloniously."  Tbe  statute  (section 
5061,  R.  S.  1909)  provides  that  "any  affidavit 
or  information  may  be  amended  In  matter 
of  form  or  substance  at  any  time  by  leave  of 
court  before  the  trial,  and  on  the  trial  as  to 
aU  matters  of  form  and  variance,  at  tbe  dis- 
cretion of  the  court,  when  the  same  can  be 
done  without  prejudice  to  the  substantial 
rights  of  tbe  defendant,  on  tbe  merits,"  etc. 

At  common  law  the  officer  of  tbe  Crown 
could  elect  to  file  an  entirely  new  informa- 
tion or,  by  leave  of  the  court,  amend  tbe  In- 
formation already  filed  by  Interlineation  or 
erasure.  This  court  has  held  that  an  "in- 
formation," as  used  in  our  Oonstitution, 
means  the  common-law  information.  State 
V.  Kyle,  166  Mo.  287,  65  S.  W.  763,  66  U  E. 
A.  115.  The  provisions  of  the  statute,  there- 
fore, are  but  declaratory  of  the  common  law 
and  are  ample  to  permit  tbe  amendment 
complained  of  when,  as  shown  by  the  record, 
it  was  made  by  leave  of  the  court  and  before 
tbe  trial.  This  conclusion  Is  supported  by 
State  T.  Vlnso,  171  Mo.  576,  71  S.  W.  1034, 
and  State  v.  Psycher,  179  Mo.  140,  77  S.  W. 
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836,  In  whicb  the  amendment  of  Informations 
Is  elaborately  and  learnedly  discussed. 

[3]  2.  The  correctness  of  the  second  In- 
struction given  by  the  court  Is  challenged. 
It  Is  In  these  words:  "Before  you  can  con- 
vict the  defendant  you  must  And  him  guilty 
beyond  a  reasonable  doubt  If  you  have  a 
doubt  as  to  defendant's  guilt  you  should  ac- 
quit him,  but  a  doubt  to  authorize  an  acquit- 
tal should  be  a  substantial  doubt  based  on 
the  evidence  and  not  a  mere  possibility  of 
his  innocence."  This  instruction  in  clear 
and  unmistakable  terms  announces  the  cor- 
rect doctrine  In  regard  to  a  reasonable  doubt; 
it  has  the  support  of  many  precedents. 
State  V.  Nerzlnger,  220  Mo.  36,  119  a  W. 
379;  State  v.  Bateman,  198  Mo.  212,  94  S.  W. 
843;  State  v.  Maupin,  196  Mo.  164,  93  S. 
W,  379. 

[4]  Complaint  is  made  of  the  fifth  Instruc- 
tion given  by  the  court.  It  is  as  follows: 
"It  Is  not  necessary  in  the  trial  of  a  case  of 
this  kind  that  the  state  prove  that  the  de- 
fendant had  malice  against  the  owner  of  the 
property  or  against  the  animal,  but,  if  the 
act  was  wrongfully,  intentionally,  and  will- 
fully done.  It  may  be  Inferred  that  it  was 
done  maliciously."  This  Instruction  correctly 
declares  the  law  (section  4629,  R.  S.  1909) 
as  to  the  Inference  of  malice  In  cases  of  the 
character  of  the  one  at  bar;  it  should  be 
read  and  interpreted  In  connection  with  in- 
struction JNo.  4,  given  by  the  court,  which 
defined  all  of  the  essential  facts  necessary  to 
constitute  the  offense  charged,  and  told  the 
Jury  that  the  finding  of  the  element  of  mal- 
ice was  one  of  the  requisites  to  a  verdict  of 
guilty,  and  instruction  No.  5  was  simply  ex- 
planatory thereof;  in  addition,  the  court 
in  another  instruction  properly  defined  mal- 
ice, in  view  of  these  declarations  of  the  law, 
the  Jury  could  not  have  been  misled,  and  de- 
fendant's contention  Is  devoid  of  merit 

[6]  Instruction  No.  9,  which  defendant  as- 
signs as  error,  is  as  follows:  "If  you  find 
from  the  evidence  that  the  defendant  shot 
the  hogs  in  question  to  protect  Ills  crops,  and 
it  was  necessary  to  do  so  to  protect  said 
crops,  and  said  act  was  done  without  malice 
to  the  animal  or  owner,  then  you  shall  acquit 
the  defendant"  This  instruction  is  in  con- 
flict with  the  other  instructions  and  an- 
nounces a  false  and  pernicious  doctrine.  The 
mere  tact  that  domestic  animals  are  trespass- 
ing gives  no  right  to  the  owner  of  land  or 
crops  to  injure  or  destroy  them;  this  Is  true 
although  the  landowner  has  such  a  fence  as 
the  law  requires  (State  v.  Prater,  130  Mo. 
App.  348,  109  S.  W.  1047;  2  Cyc.  p.  433), 
which  was  not  the  fact  in  the  case  at  bar. 
The  Supreme  Court  of  Illinois,  In  construing 
a  statute  In  substantially  the  same  language 
as  that  of  this  state,  says:  "It  Is  a  viola- 
tion of  the  common  law  as  well  as  of  this 
statute  for  a  person  to  shoot  or  wound 
stock  found  trespassing  upon  his  premises. 


He  may  expel  them  from  bis  premises,  and 
use  the  necessary  force  for  that  purpose, 
doing  them  no  unnecessary  damage;  or  be 
may  take  them  up  damage  feasant  ^  need 
be,  to  protect  his  crop»  or  close."  Snap  & 
Francis  v.  People,  19  111.  80,  68  Am.  Dec 
582.  While  the  animus  and  Intention  of  the 
act  may  be  shown  to  establish  innocence 
(State  V.  Graham,  46  Mo.  490),  it  has  never 
been  held  by  our  courts  that  when  it  has 
been  shown  that  the  animal  was  injured  or 
Idlled  while  trespassing,  whether  in  the  de- 
struction of  crops  or  otherwise,  in  the  absence 
of  malice  against  the  owner  or  the  animal 
the  accused  should  be  acquitted. 

[6]  The  instruction,  however,  does  not  con- 
stitute reversible  error  for  the  sufficient  rea- 
son that  the  defendant  was  not  thereby  in- 
jured. A  favorable  instruction  not  tending 
to  the  injury  of  the  one  toward  whom  it 
leans  cannot  t>e  objected  to  by  him.  Since 
the  law  gives  no  redress  for  a  wrong  not 
resulting  in  Injury,  one  who  has  suffered 
nothing  from  the  omission  of  an  Instruction 
or  the  giving  of  an  incorrect  one  will  not  be 
heard  to  complain.  This  in  substance  is  the 
ludd  language  of  Bishop  in  the  discussion 
of  this  subject  1  Bishop  N.  Cr.  Proc.  (4tb 
Ed.)  S  908,  par.  7,  and  §  980,  subd.  "b,"  pp. 
t>06,  609.  A  like  doctrine  is  announced  in 
State  V.  Terry,  106  Mo.  loc.  dt  216,  17  S.  W. 
288.  The  instructions  given  by  the  court 
properly  declared  the  law  upon  every  essen- 
tial fact  In  evidence  necessary  to  enable  the 
Jury  to  render  an  intelligent  verdict  and  the 
Instructions  asked  by  the  defendant  were 
therefore  properly  refused. 

Finding  no  prejudicial  error,  the  Judgment 
of  the  trial  court  should  be  affirmed,  and  It 
is  so  ordered. 

BROWN,  P.  J^  concurs.  FARIS,  J.,  in  re- 
sult only. 


STATE  V.  MAGGARD. 

(Supreme  Court   of   Missouri,   Division  No.  2. 

May  20, 1913.) 

1.  Ghihinai.  Law   (S  1130*)— AppbaI/— PAit- 
PBE  TO  File  Briefs. 

Where  ttie  defendant  in  a  criminal  case 
presents  no  brief  or  oral  argument  in  the  Su- 
preme Court,  the  court  must  look  to  the  motions 
for  new  trial  and  in  arrest  of  judgment  to  de- 
termine the  errors  relied  upon  by  the  defend- 
ant, under  section  5.S12  of  Rev.  St  1909,  require 
ing  the  court  to  review  all  criminal  cases  ap- 
pealed whether  a  tirief  is  presented  or  not 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ||  2956,  29U5-2970,  3205 ;  Dec 
Dig.  {  1130.*] 

2.  Larceny  (§  55*)— Evioencb— Sditicienct. 

Evidence  in  a  prosecution  for  horse  steal- 
ing held  suHicient  to  show  substantial  proof  of 
every  element  required  by  law  to  sustain  a  con- 
viction. 

[Ed.  Note. — For  other  cases,  see  Larceny, 
Cent.  Dig.  §|  152,  164, 165, 167-169;  Dec  Dig. 
S  55.*] 
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3.  Cbiuinal  Law  (J  1159»)  —  Appeal  —  V«B- 
DicT— Conclusiveness. 

Where  there  is  substantial  proof  of  every 
essential  element  of  a  crime,  the  Supreme  Court 
cannot  interfere  with  the  verdict,  of  the  jury. 

(Ed.  Note.— For  other  cases,  see  Criminal 
I-aw,  Cent.  Dig.  {§  3074-3063;  Dec.  Dig.  { 
1159.*] 

4.  liABCKNT  (i  64*)  —  EviDENCB— Possession 
OF  Stolen  Pbopertt. 

In  a  prosecution  for  larceny,  where  the 
evidence  is  all  circumstantial,  the  possession  of 
stolen  property  recently  after  the  larceny  is  a 
circumstance  creating  a  presumption,  to  rebut 
which  the  defendant  must  account  for  the  pos- 
session of  the  property  to  the  satisfaction  of  the 
jury. 

[Ed.  Note. — For  other  cases,  see  Larceny, 
Cent  Dig.  H  170-178;  Dec.  Dig.  §  64.*] 

5.  Cbiminal  Law  (5  784*)  —  iNSTKncnoNa — 

ClBCUMSTANTIAL  EVIDENCE— SUFFICIENCT. 

An  instrncticn  that,  to  sustain  a  convic- 
tion npon  circumstantial  evidence  alone,  the 
facts  must  form  a  complete  chain  and  point  di- 
rectly to  the  defendant's  guilt,  and  must  exclude 
every  other  reasonable  theory,  is  not  erroneous, 
since  it  substantially  instructs  that  the  facts 
most  be  all  consistent  with  each  other,  and  with 
the  guilt  of  defendant,  and  inconsistent  with 
every  other  reasonable  hypothesis. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  f)  1883-1888,  1922,  19G0;  Dec. 
Dig.  S  784.»] 

6.  Criminal  Law  (J  1172*)— Appeal— Habm- 
ixss  Ebbob— iNSTBUcnoNS  —  Error  Favor- 
able TO  Defendant. 

Even  though  the  word  "exclude"  in  such  an 
instrnrtion  is  more  forcible  than  the  expres- 
sion "inconsistent  with,"  the  instruction  is  more 
favorable  than  the  defendant  has  a  right  to  ask, 
and  he  cannot  complain. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Iaw,  Cent.  Dig.  Si  3128,  3154-3157,  315»-31«3, 
3169 ;  Dec.  Dig.  |  1172.*] 

7.  Criminal  Law  (|  1169*)— Appeal— Ebkob 
Invited  by  Defendant. 

Where  a  witness  for  the  prosecution  testi- 
fied on  cross-examinntion,  without  objection,  as 
to  threats  made  to  him  by  a  brother  of  defend- 
ant who  was  jointly  charged  with  the  crime, 
the  defendant  cannot  complain  of  error  in  per- 
mitting him  to  be  questioned  about  the  same 
threats  on  redirect  examination. 

[Ed.  Note. — For  other  cases,  see  Criminal 
I/aw,  Cent.  Dig.  fif  754,  3088,  3130,  3137-3143; 
Dec  Dig.  I  1169.*] 

8.  Criminal  Law  (J  1169*)— Appeal— Admis- 
sion OF  Evidence— Ebbob  Favorable  to 
Defendant. 

Where  such  testimony  on  cross-examination 
did  not  IndicHte  whether  the  threat  was  made 
by  the  defendant  or  his  brother,  and  on  redirect 
examination  was  shown  to  have  been  made  by 
the  brother,  the  error  was  favorable  to  defend- 
ant and  not  prejndiciaL 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dip.  J«  754,  3088,  3130,  3137-3143 ; 
Dec  Dig.  8  1109.*] 

9.  Witnesses  (i  395*) — iMPEAcnMENT— Incon- 
sistent Statements  —  Rebuttal  —  State- 
ments Consistent  with  Testimony, 

Where  a  witness  in  a  criminal  case  is  im- 
peached by  proving  statements  inconsistent  with 
his  testimony,  it  is  competent  for  the  party  call- 
ing the  witness  to  show  that  he  has  made  state- 
ments in  conformity  with  his  testimony. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  §  1260 ;    Dec.  Dig.  §  395.*] 


10.  WITNESSES  (8  361*)  —  Impeachment  —  Re- 
buttai^-Genebal  Reputation  fob  Verac- 

ITT. 

Where  the  defense  has  sought  to  impeach  a 
witness  for  the  prosecution  by  every  means,  ex- 
cept by  evidence  of  general  reputation,  the  pros- 
ecution in  rebuttal  may  introduce  evidence  as 
to  his  general  reputation. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  U  1167-1175 ;  Dec  Dig.  {  361.*] 

Appeal  from  Circuit  Court,  Douglas  Coun- 
ty;  John  T.  Moore,  Judge. 

Mack  Maggard  was  convicted  of  grand 
larceny,  and  he  appeals.    Affirmed. 

Defendant  was  indicted  In  tbe  circuit  court 
of  Douglas  county  for  grand  larceny;  being 
convicted,  and  his  punishment  being  assess- 
ed at  imprisonment  in  the  penitentiary  for 
a  term  of  four  years,  after  the  usual  pro- 
cedure in  such  cases  provided,  he  has  taken 
and  now  prosecutes  this  appeal. 

The  larceny  specifically  charged  was  horse 
stealing.  Defendant  was  Jointly  charged  in 
this  behalf  with  four  others,  but  upon  the 
defendant's  application  therefor  a  severance 
was  granted  to  him  and  he  was  separately 
tried  on  September  26,  1912.  The  horses  al- 
leged to  have  been  stolen  were  the  property 
of  one  Orey  Bennett,  who  resided  about  four 
miles  from  the  town  of  Vanzant,  In  Douglas 
county.  Some  three  weeks  prior  to  the  al- 
leged theft,  defendant,  with  one  of  his  co- 
defendants,  Abe  Emery,  came  into  the  neigh- 
borhood, In  which  said  Bennett  resided  for 
tbe  purpose  of  purchasing  cattle,  and  while 
so  engaged  remained  in  that  neighborhood 
about  a  week,  boarding  with  one  Jonathan 
Emery,  the  brother  of  Abe.  Tbe  cattle  which 
defendant  and  Emery  purchased  were  kept 
in  the  lots  of  said  Bennett  The  defendant 
it  appears,  must  have  become  well  acquaint- 
ed with  one  of  the  stolen  horses, .  namely,  a 
certain  mare,  called  in  tbe  testimony  a  "solid 
sorrel  mare,"  for  there  Is  proof  that  be  of- 
fered to  trade  a  gray  horse  which  he  was 
then  driving  for  said  sorrel  mare  of  Ben- 
nett's. 

Defendant  Maggard  and  Emery  left  this 
neighborhood  with  their  cattle  about  the 
22d  of  June,  1910,  and  on  tbe  night  of  July 
13,  1010,  the  two  mares  of  Bennett,  which 
are  alleged  In  tbe  indictment  to  have  been 
stolen,  disappeared.  Search  was  made  ex- 
tensively for  these  mares,  and  some  two 
months  later  one  of  them,  called  In  the  tes- 
timony "tbe  sorrel  mare  with  tbe  white 
face,"  was  found  in  Ozark  county ;  and  some 
18  months  thereafter — to  be  exact,  in  Febru- 
ary, 1912 — tbe  "solid  sorrel  mare"  was  found 
in  tbe  pasture  of  Dave  Coram,  In  Linn  coun- 
ty, in  this  state.  The  testimony  shows  that 
Coram  purchased  this  mare  from  defendant 
some  time  about  the  last  of  September,  1910; 
that  about  the  25tb  of  August  preceding  de- 
fendant had  come  to  tbe  farm  of  one  A.  H. 
Stone,  a  neighbor  of  Coram,  and  whom  de- 
fendant bad  known  years  before,  and  began 
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work  for  Stone  as  a  farm  hand.  Defendant, 
during  the  summer  of  1910,  made  his  home 
with  his  brother.  Will  Maggard,  who  Is  his 
codefendant  here,  and  who  resided  some- 
where In  Greene  county.  On  the  farm  of 
Will  Maggard  the  proof  tends  to  show  that 
In  the  early  days  of  August,  1910,  at  a  se- 
cluded place,  near  some  empty  buildings,  and 
in  a  small  hollow  among  the  bushes,  there 
were  found  plain  Indications  of  horses  hav- 
ing been  kept. 

The  theory  of  defendant,  as  Is  clearly  dis- 
closed by  the  testimony  of  defendant,  who, 
as  a  witness,  testified  for  himself,  was  that 
defendant  purchased  the  mare  which  he  aft- 
erwards sold  to  said  Coram  from  one  Ed 
Compton,  who  resided  about  three  miles  east 
of  Springfield,  and  was  apparently  a  neigh- 
bor of  Will  Maggard,  the  brother  of  defend- 
ant The  other  of  the  two  mares  In  ques- 
tion, namely,  the  "white-faced  sorrel  mare," 
was  for  a  time  in  the  possession  of  said 
Compton,  but  the  latter  explains  his  posses- 
sion of  her  by  saying  that  he  purchased  her 
from  Will  Maggard,  and  that,  upon  ascer- 
taining or  suspecting  that  she  had  been  stol- 
en, he  turned  her  back  to  said  Will  Mag- 
gard. Later  this  mare  was  found  by  one 
William  Lee,  a  neighbor  of  Bennett,  in  the 
northwest  corner  of  Ozark  county,  to  which 
place  inferentlally  (for  the  record  Is  silent) 
she  seems  to  have  wandered.  We  say  Infer- 
entlally, because  while  the  proof  shows  that 
this  mare  was  for  a  month  or  two  In  Comp- 
ton's  possession,  by  reason,  he  says,  of  his 
purchase  of  her  from  Will  Maggard,  he  says 
that  he  turned  her  back  to  Maggard.  There 
is  no  showing  as  to  the  manner  in  which 
said    Maggard    disposed   of   her. 

Defendant,  in  attempting  to  account  for 
Ills  possession  of  the  stolen  mare,  swears, 
as  we  have  stated,  that  he  met  tlie  witness 
Compton  on  the  public  road  and  gave  the 
latter  $90  for  her;  that  he  rode  her  to  the 
farm  of  Abe  Emery,  there  purchased  a  bug- 
gy and  set  of  harness  from  said  Emery,  and 
on  the  next  morning  started  to  drive  to 
North  Missouri.  In  his  drive  north  he  pass- 
ed through  various  towns,  but  does  not  ap- 
pear to  have  tarried  long  at  either  of  them. 
He  says  that  he  did  not  even  suspect  that 
the  mare  had  been  stolen  until  he  returned 
to  Springfield,  which  occurred  about  Novem- 
ber, 1910,  though  he  admits  that  he  and 
Emery  were  in  Bennett's  neighborhood  in 
the  June  preceding,  and  that  he  saw  the 
mares  at  that  time,  though  he  was  unable  to 
remember  whether  he  offered  to  trade  for 
one  of  them  or  not  Upon  reaching  Spring- 
field he  seems  to  have  been  advised  that 
some  trouble  was  brewing  about  the  mares, 
for  he  says  that  he  saw  the  witness  Compton 
and  asked  Compton  about  the  matter,  but 
was  advised  by  Compton  that  the  trouble 
was  not  over  the  mare  which  defendant  says 
Compton  sold  him,  but  was  about  the  other 
of  Bennett's  mares.  As  to  this  conversa- 
tion he  is  corroborated  by  one  John  Ikes, 


who  seems  to  have  no  permanent  residence 
at  any  place,  but  is  apparently  a  man  of 
peripatetic  proclivities,  who  had.  Just  prior 
to  his  presence  with  defendant  in  hearing  of 
the  conversation  with  Compton,  come  to 
Springfield  from  Chicago. 

There  was  much  impeachment  of  the  wit- 
ness Compton  by  certain  witnesses  offered 
for  defendant;  by  laying  this  horse  stealing 
at  his  door;  and  by  the  fact  that  Compton 
had  been  convicted  of  petit  larceny,  which 
was  explained  by  tilm  as  consisting  in  the 
theft  of  a  watermelon.  There  was  testi- 
mony as  to  the  good  reputation  of  defend- 
ant; also  testimony  in  rebuttal  by  the  state 
of  bad  reputation,  so  as  to  leave  the  matter 
of  reputation  hanging  somewhat  in  doubt 
Other  facts,  if  they  shall  become  pertinent 
to  a  full  understanding  of  the  points  of  con- 
tention, will  be  further  amplified  in  our 
views  thereon. 

Dooley  &  Hlett,  of  Houston,  and  Paterson 
&  Mason,  for  appellant  John  T.  Barker, 
Atty.  Gen.,  and  Thomas  J.  Higga,  Asst  Atty. 
Gen.,  for  the  Stata 

FABIS,  J.  (after  stating  the  facts  as 
above).  (1]  1.  We  have  not  been  favored 
with  either  a  brief  or  an  oral  argument  on 
the  part  of  defendant  We  are  compelled, 
therefore,  in  performing  the  duty  enjoined  on 
us  by  the  statute  (section  5312,  R.  &  1909), 
to  have  recourse  to  the  motion  for  a  new 
trial  and  the  motion  in  arrest  in  order  to 
determine  whether  error  meet  for  reversal 
occurred  upon  the  trial. 

Defendant  alleges  in  his  motion  for  a  new 
trial:  (a)  The  insufficiency  of  the  evidence 
to  support  the  verdict;  (b)  the  misdirection 
and  nondirection  of  the  court  in  the  Instruc- 
tions; and  (c)  the  admission  on  the  part  of 
the  state  of  incompetent  testimony  and  the 
refusal  to  admit  on  defendant's  i>art,  com- 
petent testimony.    These  in  their  order. 

[2,  3]  2.  The  weight  of  the  testimony  was 
for  the  Jury.  The  record  shows  that  there 
was  substantial  evidence  adduced  by  the 
state  on  every  point  required  by  law  to  be 
proven  to  make  out  the  guilt  of  defendant 
If  the  Jury  believed  the  witnesses  for  the 
state,  as  it  was  their  province  to  do,  the 
conviction  was  proper  and  la  amply  support- 
ed by  the  record.  If  they  had  believed  the 
witnesses  for  the  defendant  including  the 
defendant  himself,  they  might  well  have 
found  him  not  guilty.  From  the  concrete 
result  it  is  evident  that  the  triers  of  fact 
elected  to  believe  the  state  witnesses.  This 
was  their  legal  privilege,  and  we  are  not  dla- 
posed,  under  the  facts  before  us,  to  interfere 
with  their  finding.  There  was  a  sharp  con- 
flict developed  by  the  evidence  on  many  ot 
the  crucial  points  in  the  case.  If  the  defend- 
ant's version  is  correct,  he  is  an  Innocent  and 
persecuted  human,  a  sufferer  from  vicarious 
punishment  righUy  the  meed  of  another. 
But,  viewing  the  whole  case  from  afar  with 
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a  level  eye,  we  cannot  say  that  the  Jury  did 
not  reach  a  conclusion  consonant  with  the 
weight  and  credibility  of  the  evidence.  But 
as  we  have  seen,  and  not  to  burden  our  views 
with  reiteration  of  citations,  which  would 
only  lengthen  without  illuminating  this  opin- 
ion, we  end  as  we  begun  by  saying  that  the 
law  is  settled  which  precludes  our  interfer- 
ence on  the  grounds  urged  with  the  verdict 
of  a  Jury  in  a  case  at  law,  present  substan- 
tial proof  of  every  legally  required  element 
of  a  given  case.  We  rule  this  point  adverse- 
ly to  defendant's  contentions  and  hold  that 
the  testimony  was  sufficient  to  sustain  the 
conviction. 

3.  The  Instmctiona  which  the  court  gave, 
and  each  of  them,  are  challenged,  and  it  is 
urged  that  the  court  did  not  instruct  on  all 
of  the  law  of  the  case.  The  court,  by  the 
instructions,  correctly  defined  grand  larceny, 
both  abstractly  and  specifically,  as  having 
application  to  the  concrete  facts  In  the  case; 
it  correctly  instructed  on  reasonable  doubt 
and  the  presumption  of  innocence,  on  the 
good  character  of  defendant  and  the  weight 
of  his  testimony,  on  the  presumptions  arising 
from  the  recent  possession  of  stolen  property, 
and  correctly  presented  by  an  apt  instruc- 
tion the  theory  of  defendant's  bona  fide  pur- 
chase of  the  stolen  horse  from  the  witness  Ed 
Compton. 

[4,1]  The  evidence  was  wholly  drcum- 
tiaL  The  most  damaging  circumstances  was 
the  possession  of  the  stolen  horse  and  the 
admitted  sale  thereof  by  defendant  Such 
possession,  when  recently  following  larceny. 
Is  more  than  a  drcumstanoe  in  this:  That  it 
Is  a  circumstance  coupled  with  a  presump- 
tion against  defendant,  to  rebut  which  de- 
fendant Is  saddled  with  the  duty  of  satis- 
factorily accounting  therefor  to  the  triers  of 
fact  State  v.  Scott  100  Mo.  226,  19  S.  W. 
89;  State  v.  Jennings,  81  Mo.  185,  51  Am. 
Rep.  236;  State  v.  Good,  132  Mo.  114,  33 
8.  W.  790. 

Upon  the  phase  of  the  weight  of  circum- 
stantial evidence,  the  court  gave  the  follow- 
ing instruction,  to  wit:  "Gentlemen-  of  the 
Jury,  the  state  seeks  a  conviction  in  this 
case  on  circumstantial  evidence,  and,  before 
you  can  convict  the  defendant  on  circum- 
stantial evidence  alone,  the  facts  and  circum- 
stances must  all  form  a  complete  chain  and 
point  directly  to  the  defendant's  guilt  and 
must  exclude  every  reasonable  theory  of  the 
defendant's  Innocence."  An  instruction  upon 
the  quantum  of  circumstantial  evidence 
should  substantially  advise  the  Jury  that 
the  circumstances  proved  must  be  consistent 
with  each  other  and  with  the  hypothesis  that 
the  defendant  is  guilty,  and  inconsistent  with 
the  theory  of  his  innocence  and  with  every 
reasonable  hypothesis,  except  that  of  guilt 
State  V.  Dent  170  Mo.  898,  70  S.  W.  881; 
State  V.  Moxley,  102  Mo.  374,  14  S.  AV.  969, 
15  S.  W.  556;  State  v.  David,  131  Mo.  380,  33 
S.  W.  2&    Taking  the  above  definition  as  a 


fair  deduction  flrom  what  the  courts  have 
said  and  as  a  fairly  accurate  statement  of 
the  required  contents  of  an  instruction  on 
the  quantity  and  quality  of  circumstantial 
evidence,  and  analyzing  the  instruction  actu- 
ally given,  we  see  that  the  one  complained 
of  here,  while  inartlficially  drawn,  yet  falls 
within  the  pale  of  sufficiency.  The  court 
tells  the  Jury  that:  "Before  you  can  convict 
the  defendant  on  circumstantial  evidence 
alone,  the  facts  and  eircumstancea  mutt  all 
form  a  complete  chain  [1.  e.,  must  be  con- 
sistent with  each  other],  and  point  directly  to 
the  defendant's  guilt  [L  e.,  the  facts  must 
be  consistent  with  the  hypothesis  that  the 
defendant  is  guilty],  and  must  exclude  every 
reasonable  theory  of  the  defendant's  inno- 
cence [L  e.,  the  facts  must  be  inconsistent 
with  the  theory  of  his  innocence,  and  incon- 
sistent with  every  reasonable  hypothesis  ex- 
cept that  of  guilt]." 

[I]  It  may  well  be,  if  we  weigh  words  in 
ultradellcate  scales,  that  the  court,  in  re- 
quiring the  triers  of  fact  to  "exclude  every 
reasonable  theory  of  innocence"  before  they 
found  guilt,  went  favoring  defendant,  as 
far  beyond  his  rightful  due  as  the  word  "ex- 
clude" transcends  in  its  force  the  word  'in- 
consistent" If  this  be  so,  surely  defend- 
ant may  not  complain  of  error  committed  in 
his  favor.  Be  these  things  as  they  may  be, 
this  court  has  repeatedly  approved  instruc- 
tions in  this  behalf  not  so  strong  as  the  one 
criticized,  and  has  approved  others  of  similar 
import  State  v.  Hill,  65  Mo.  84;  State  v. 
Turner,  106  Mo.  272,  17  S.  W.  804;  State 
V.  Bauerle,  145  Mo.  1,  46  S.  W.  600;  State 
V.  Woolard,  111  Mo.  248,  20  8.  ^.  27;  State 
V.  Taylor,  134  Mo.  109,  35  S.  W.  92.  Ruling 
this  point  against  defendant's  contentions, 
we  may  yet  suggest  in  passing  that  the  beat- 
en paths  in  law,  if  there  be  such,  are  best, 
and  that  verbal  excursions  into  unexplored 
fields  of  diction  are  always  hazardous. 

[7]  4.  During  the  trial  one  Ed  Compton 
was  called  as  a  witness  for  the  state,  chiefly, 
it  would  seem,  to  qualify  him  for  cross-ex- 
amination by  the  defense.  In  his  examina- 
tion in  chief  he  said,  and  all  he  said  was: 
"I  live  in  East  Springfield  and  have  lived  in 
Greene  county  for  11,  12;  or  15  years,  maybe; 
I  know  Bill  Maggard  and  Mack  Maggard 
(the  defendant).  I  know  where  one  of  the 
mares  claimed  to  be  owned  by  Orey  Bennett 
was.  In  August  1910,  Mack  Maggard  was 
staying  with  Bill  Maggard;  about  this  time 
I  bought  one  of  the  Bennett  mares  from  Bill 
Maggard  and  (afterwards)  turned  her  back 
to  Bill  Maggard;  since  this  case  has  been 
in  court  I  have  seen  the  mare  down  here 
in  the  barn  in  Bennett's  possession."  This 
is  the  whole  of  his  examination  in  chief, 
though  he  was  afterwards  re-examined  trav- 
ersing certain  testimony  in  hit  crott-exami- 
nation,  which  latter  covert  tome  15  paget 
of  the  record.  All  of  this  is  pertinent  In 
the  light  of  the  fact  that  the  most  serious 
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questions  raised  npon  this  appeal  grow  out 
of  alleged  errors  In  the  admission  of  evidence 
affecting  the  testimony  of  said  witness  Comp- 
ton. 

Upon  the  trial  the  witness  Compton  was 
asked:  "Q.  When  Bill  Maggard  took  the 
mare,  what  did  he  say  to  you,  if  anything, 
about  whether  you  should  tell  where  you  got 
the  mare?"  Objection  to  this  question  was 
urged  by  defendant's  counsel,  and  this  ques- 
tion was  withdrawn  without  being  answered. 
Thereupon  this  question  was  asked  by  the 
state:  "Q.  I  will  ask  you  If  about  that  time 
your  life  was  threatened  If  you  told  where 
you  got  this  mare?"  Defendant  objected, 
unless  defendant  had  threatened  the  witness. 
The  objection  was  overruled,  and  defendant 
saved  his  exceptions.  This  Is  urged  upon  us 
as  error  for  which  It  Is  said  we  should  re- 
verse the  case.  That  it  was  res  inter  alios 
and  inadmissible  goes  without  saying;  but 
if  It  was  an  error  courted  by  the  defendant,  or 
induced  by  his  action,  or  brought  about  ex 
necessitate,  the  interlaced  facts  of  the  case 
regarded,  it  was  not  so  harmful  as  to  cause 
a  reversal.  As  showing  the  colorless  nature 
of  this  witness'  testimony  in  chief,  we  set  it 
out  In  full  above.  The  whole  record  shows 
that  the  witness  Compton  had  said  nothing 
that  was  not  shown  as  well  or  better  by  other 
witnesses  for  the  state.  William  Maggard 
was  Jointly  Indicted  with  defendant  for  the 
theft  of  the  Identical  two  mares,  for  the 
larceny  of  which  defendant  was  herein  con- 
victed. One  of  these  mares  was  traced  in- 
dubitably to  defendant's  possession.  With 
the  other  one  the  objectionable  testimony 
dealt.  The  theory  of  the  defense  was  that 
the  witness  Compton  had  stolen  them  both, 
and  sold  one  of  them  to  defendant  and  the 
other  to  William  Maggard.  These  things  all 
show  the  necessary  interlinking  facts  present- 
ed In  the  case,  without  lawfully  justifying,  it 
Is  conceded,  the  admission  of  the  statement 
on  the  theory  of  a  conspiracy.  But  the  iden- 
tical statement  to  which  defendant  here  ob- 
jects was  first  brought  out,  without  objection 
or  exception  by  defendant,  in  his  cross-exam- 
ination. Being  asked  by  counsel  for  defend- 
ant. In  substance,  why  he  had  told  one 
Martin,  who  was  a  -witness  for  defendant, 
that  the  mare  which  Compton  alleged  he 
got  from  William  Maggard  was  a  stray,  he 
replied:  "Mr.  Maggard  told  me  If  I  told  any- 
thing about  this  he  would  blow  my  head  off." 
The  question  and  answer  objected  to  had 
reference,  as  the  record  clearly  shows,  to  this 
identical  threat.  It  was  brought  before  the 
Jury  first  by  defendant  himself,  and  not  by 
the  state.  It  went  to  the  Jury  hours  before 
the  objectionable  question  was  asked  and 
answered.  It  is  fundamental  that  error  may 
not  be  bottomed  on  things  lugged  into  the 
case  by  defendant  himself. 

[8]  Besides,  since  the  answer  provoked 
from  the  witness  by  defendant  did  not  clear- 
ly  disclose   whether   defendant  or   William 


Maggard  had  threatened  him,  and  since  the 
matter  objected  to  does  disclose  by  Its  con- 
text that  the  "Mr.  Maggard"  who  had 
threatened  him  was  not  defendant,  but  bis 
brother,  we  are  not  able  to  see  why  or  bow 
defendant  was  hurt  Being  forbidden  to  re- 
verse, except  for  harmful  error,  we  hold  this 
error  was  damnum  absque  injuria  In  a  sense 
and  upon  the  facts,  and  disallow  It. 

[9,10]  Upon  the  trial  the  court  permitted 
the  state  in  rebuttal  to  offer  testimony  as  to 
the  general  reputation  of  witness  Compton 
for  honesty  and  veracity,  and  also  permitted 
a  witness  to  testify  that  said  Compton  had 
told  the  witness,  one  3.  M.  Williams,  before 
the  theft  of  the  horses  became  public,  that  he 
(Compton)  had  bought  a  mare  from  WllUam 
Maggard,  and  that  the  witness  need  no  longer 
keep  a  lookout  for  a  horse  for  him;  there 
was  other  evidence  in  the  case  showing  that 
Compton  had  requested  Williams  to  keep  a 
lookout  for  and  to  buy  a  horse  for  him.  Or- 
dinarily, no  legal  excuse  appearing,  the  ad- 
mission of  this  evidence  would  be  error,  the 
gravity  of  which  as  to  whether  reversible 
error  depending  on  whether,  upon  the  facts, 
we  could  say  as  a  matter  of  law  that  its  ad- 
mission so  prejudiced  the  case  of  defendant 
as  to  have  resulted  In  a  denial  to  him  of  a 
fair  and  Imparllal  trial.  Upon  the  weight 
of  it,  or  touching  the  effect  of  It  upon  the 
defendant's  case,  we  need  not  pass  but  will 
determine  the  point  upon  the  cold  point  of 
law  Involved  as  applied  to  the  facts  and  con- 
ditions presented  in  the  case.  This  testimony 
was  offered  In  rebuttal  after  defendant  bad 
closed  his  case.  The  defense  had  sought  to 
Impeach  the  testimony  of  the  witness  Comp- 
ton by  almost  every  means  known  to  the 
law  of  evidence,  though,  as  we  have  stated, 
the  evidence  which  he  had  given  for  the 
state  was  colorless  and  comparatively  'worth- 
less. The  defense  had  proven  the  conviction 
of  Compton  of  petit  larceny;  they  had 
shown  many  variant  statements  in  pais  as 
having  been  made  by  him;  and  the  theory  of 
the  defense,  which  was  fully  developed,  was 
that  Compton  had  himself  stolen  the  two 
horses  and  sold  them  to  defendant  and  Will 
Maggard.  This  was  both  the  shadow  and  the 
substance  (tbe  woof  and  the  warp)  of  de- 
fendant's case.  They  assailed  him  with 
"horse,  foot,  and  dragoons,"  figuratively  (and, 
as  it  may  be  said  upon  the  facts  here, 
literally  also),  alone  omitting,  in  their  efforts 
to  Impeach  him  and  break  blm  down.  Im- 
peachment by  witnesses  as  to  his  general 
reputation  for  truth  and  veracity. 

Conceding  the  general  rule  of  inadmissibil- 
ity as  applying  ordinarily  to  the  evidence 
elicited,  does  the  well-known  exception  apply 
uiwn  the  doctrine  of  sustaining  or  rehabili- 
tating an  impeached  witness?  We  need  not 
here  pick  and  choose  with  care  and  nicety 
the  varying  methods  known  to  the  doctrine 
of  rehabilitation  as  dependent  upon  the  man- 
ner of  impeachment  used  or  sought  so  to  be. 
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All  attacks  sare  one,  to  wit,  Impeacbment  by 
witnesses  for  bad  reputation  for  truth  and 
veracity,  were  used.  Where  a  witness  Is  Im- 
peached by  proof  of  variant  acts  or  state- 
ments, relevant  evidence  of  the  witness'  prior 
statements,  correspondent  with  his  testimony, 
are  admissible  for  the  purpose  of  rehabiUta- 
Uon.  State  v.  Grant,  79  Mo.  113,  49  Ann. 
Rep.  218:  State  v.  Hatfield,  72  Mo.  618; 
State  V.  Whelehon,  102  Mo.  17,  14  S.  W.  730; 
State  V.  Sharp,  183  Mo.  lot  clt.  736,  82  S.  W. 
141. 

In  the  case  of  State  v.  Sharp,  supra,  this 
court  s.ild:  "But  even  under  such  circum- 
stances, whether  evidence  can  be  Introduced 
of  former  declarations  of  the  witness  to  cor- 
roborate his  testimony  at  the  trla],  the  au- 
thorities are  in  much  conflict.  The  trend 
of  the  decisions  of  this  court,  however,  seems 
to  be  that  such  declarations  are  permissible. 
Thus,  In  the  case  of  State  v.  Grant,  79  Mo. 
113  [49  Am.  Rep.  218],  it  is  ruled  that,  if  an 
attack  be  made  upon  the  character  of  a  wit- 
ness, it  Is  then  permissible  to  prove  that  the 
witness  has  made  statements  consistent  with 
those  made  as  a  witness.  That  case  was 
followed  In  the  subsequent  case  of  State  v. 
Whelehon,  102  Mo.  17  [14  S.  W.  730].  In" 
State  V.  Taylor,  134  Mo.  109  [35  S.  W.  92],  It 
is  ruled  that  there  is  no  doubt  but  that, 
when  a  witness  Is  Impeached  by  the  medium 
of  alleged  contradictory  statements,  evi- 
dence may  be  introduced  In  rebuttal  of 
statements  made  by  him  of  a  similar  char- 
acter theretofore  made  in  corroboration  of 
statements  made  by  him  on  the  trial.  It  is 
true  tliat  the  same  distinguished  judge 
wrote  both  these  cases,  and  that  la  the  Tay- 
lor Case  he  said  that  the  rule  was  stated  too 
broadly  In  Grant's  Case,  by  which  he  clearly 
meant  that  In  Grant's  Case  the  rule  was 
held  to  apply  to  all  cases  in  which  the  char- 
acter of  the  witness  is  attacked  upon  any 
ground,  while  It  only  applies  in  case  the 
witness  Is  attacked  upon  the  ground  of  hav- 
ing made  contradictory  statements,  and  it  Is 
sought  to  impeach  him  upon  that  ground. 
In  Hobbs  V.  State,  133  Ind.  404  [32  N.  B. 
1019,  18  L.  R.  A.  774],  It  is  said:  'If  the 
witness  has  not  been  Impeached,  by  proof 
of  his  having  previously  made  statements  In- 
consistent with  his  testimony,  there  seems 
to  us  to  l>e  no  sufficient  reason  for  the  In- 
troduction of  the  corroborating  evidence. 
Bat  It  is  otherwise  if  the  witness  has  I)een 
thus  Impeached ;  it  appears  then  to  be  prop- 
er to  give  the  party  who  called  the  witness 
an  opportunity  to  support  him  by  proving; 
that  the  witness  had,  on  other  ocoaslonH, 
stated  the  facts  to  be  as  he  represents  them 
In  Ills  testimony.  There  are  several  cases 
directly  in  favor  of  the  admission,  under 
these  circumstances,  of  this  corroborating 
evidence.  Cooke  v.  Curtis,  6  Har.  &  J.  [Md.] 
93;  Lessee  of  Packer  v.  Gonsalus,  1  Sen;. 
&  R.  [Pa.]  526;  »  *  •  Lessee  of  Wright 
r.  Vane,  12  Wend.  [N.  T.]  78.'  We  may  add  to 
Oxe  citations  of  Mr.  Justice  Blackford  the 


more  recent  cases  of  Dailey  ▼.  State  ex  rel., 
28  Ind.  285 :  Brookbank  v.  State  ez  rel.,  55 
Ind.  169;  Hodges  v.  Bales,  102  Ind.  494  [1 
N.  E.  692];  Dodd  v.  More,  92  Ind.  397; 
Carter  v.  Carter,  79  Ind.  466.  The  appel- 
lants farther  contend  that.  If  corroborative 
statements  may  be  proven  under  such  cir- 
cumstances, the  impeached  witness  should' 
not.  be  permitted  to  testify  to  such  state- 
ments We  Icnow  of  no. statute  or  rule  de- 
claring such  witness  Incompetent,  and,  un- 
der the  practice  prevailing,  the  trial  court  or 
jury  being  the  judges  of  the  credibility  of 
the  witnesses,  and  being  enabled  to  weigh 
his  testimony  in  the  light  of  his  impeach- 
ment, we  can  see  no  good  reason  for  ex- 
cluding him  as  a  witness.  Now  the  facts 
with  respect  to  this  question,  as  disclosed 
by  the  record  and  as  conceded  by  defend<int, 
show  beyond  any  question  that  the  object  of 
defendant  In  Introducing  the  deposition  of 
the  witness  was  for  the  purpose  of  Impeach- 
ing him  by  showing  that  his  testimony  upon 
the  trial  was  inconsistent  and  in  conflict 
with  what  he  stated  In  the  deposition  with 
respect  to  the  same  matter,  by  reason  of 
which  defendant  Insists  that  he  stood  'fair- 
ly and  squarely  Impeached.'  It  thus  clearly 
appears  that  the  facts  disclosed  by  the  rec- 
ord bring  this  case  within  the  exception  to 
the  general  rule,  and  that  the  court  did  not 
err  in  admitting  in  evidence  the  testimony 
of  Mrs.  Dooley." 

We  are  constrained,  therefore,  for  the  rea- 
sons given,  and  for  others  appearing  in  ttiis 
case,  not  necessary  here  to  set  out,  to  dis- 
allow this  assignment  of  error. 

On  the  cognate  point  raised  by  defendant 
that  It  was  error  to  permit  the  state  In  re- 
buttal to  offer  the  testimony  of  witnesses 
as  to  the  general  reputation  of  the  witness 
Compton,  in  the  absence  of  defendant's  of- 
fering witnesses  to  Impeach  said  Compton, 
we  likewise  hold  that,  since  the  defense  had 
sought  to  impeach  this  witness  in  every  oth- 
er legal  way  except  by  offering  witnesses  as 
to  his  general  reputation  for  honesty  and 
truth  and  veracity,  evidence  by  witnesses 
called  by  the  state  In  rebuttal  on  the  general 
reputation  of  Compton  was  admissible. 
State  V.  Weisman,  238  Mo.  547,  141  S,  W. 
1108;  State  v.  Christopher,  134  Mo.  App.  6, 
114  S.  W.  549.  It  may  well  be  that  the  novel 
conditions  presented  by  this  record  in  this, 
that  the  testimony  In  chief  of  said  Compton 
for  the  state  was  colorless  and  valueless, 
and  the  fact  that  all  of  the  objectionable 
and  damaging  testimony  coming  from  him 
was  elicited  by  defendant  on  cross-exam- 
ination, would  of  themselves  excuse  all'  of 
the  alleged  errors  of  which  defendant  com- 
plains in  this  behalf.  We  merely  suggest 
this  as  plausible,  without  passing  on  It  here. 

We  have  deemed  it  our  duty,  bince  de- 
fendant is  not  represented  In  this  court  by 
counsel,  to  thus  carefully  go  over  the  record 
to  find  If  there  be  error  In  It  to  defendant's 
prejudice.    We  have  found  none  of  sutQclent 
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moment  to  Jnstlty  interference,  and,  since  in 
onr  view  tbe  conviction  was  right,  think  it 
ought  to  be  affirmed,  and  we  so  order. 

BBOWN,  P.  J.,  and  WALKEB,  J.,  concnr. 


BBESHEAHS  V.  T7NITBD  IKON  WORKS 
CO. 

(Sprinrfleld     Court    of    Appeals.      MissoorL 

Majr  6,   1913.     Rehearing  Denied 

June  9,  1913.) 

Mastir  and  Sbbvant  (§  289*)— Injtjbt  to 
Sebvant  —  Unquarded  Machinekt  —  Con- 
tbibutobt     nsgliaknck  —  qckstioh     fob 

JUBY. 

Whether  an  empIoTS,  injured  by  coming 
in  contact  with  machinery  not  guarded,  as  re- 
quired by  Rev.  St  1909,  i  7828,  waa  guUty 
of  contributory  negligence  neld,  under  the  evi- 
dence, for  the  jury. 

[Ed.  Note.— For  other  caaes.  see  Master  and 
Servant,  Cent  Dig.  S{  1088,  1090,  1092-1132; 
Dec.  Dig.  {  289.*] 

Appeal  from  Circuit  Court,  Greene  Coun- 
ty;   Guy  D.  Kirby,  Judge. 

Action  by  Robert  D.  Breshears  against  the 
United  Iron  Works  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Mann,  Jobnspn  &  Todd,  of  Springfield,  for 
appellant  Patterson  &  Patterson,  of  Spring- 
field, for  respondent 


ROBERTSON,  P.  J.  Plaintiff  sued  the  de- 
fendant in  the  circuit  court  of  Greene  coun- 
ty to  recover  the  sum  of  $5,000  on  account  of 
personal  injuries  received  in  the  plant  of 
the  defendant  in  Springfield,  by  reason  of 
getting  his  left  band  caught  in  an  unguard- 
ed cogwheel  of  certain  machinery  called  a 
"rattler,"  then  being  operated  by  the  defend- 
ant in  Its  said  plant,  while  placing  oil  in  an 
oil  cup  in  close  proximity  to  the  said  cog- 
wheel, and  recovered  Judgment  to  the  amount 
of  11,602.50.  The  plaintiff  based  his  peti- 
tion upon  section  7828,  R.  S.  1909.  At  the 
conclusion  of  the  testimony  the  issues  were 
submitted  to  the  Jury  under  that  section  of 
the  statute,  and  also  on  the  question  of  con- 
tributory negligence  on  the  part  of  the  plain- 
tiff. The  case  was  tried  in  the  circuit  court 
on  July  14,  1911.  Appellant  filed  its  brief 
in  this  court  on  March  4,  1912,  assigning  as 
error  the  refusal  of  defendant's  requested 
Instruction  in  the  nature  of  a  demurrer  to 
the  evidence  offered  at  the  close  of  all  of 
the  testimony  because,  as  it  is  said,  the 
plaintiff  did  not  prove  that  any  notice  had 
been  given  to  the  defendant  by  the  State 
Factory  Inspector,  or  his  assistant,  to  put 
guards  over  the  cogwheels,  which  notice,  it 
is  contended,  is  essential  to  put  into  opera- 
tion said  section  7828.    The  only  other  as- 


signment of  error  contained  In  appellant's 
brief  is  on  the  giving  of  plaintiff's  instruc- 
tion numbered  1,  which  alleged  error  alma 
at  the  same  point. 

Appellant,  under  the  points  and  autfaorl- 
ties  in  its  brief,  insists  that  the  accident 
complained  of  is  the  result  of  the  contribu- 
tory negligence  of  the  plaintiff ;  but  as  that 
Is  in  this  case  a  question  for  the  Jury  upon 
which  they  were  required  to  and  did  pass, 
under  full  Instmctions  on  the  question  In 
behalf  of  the  defendant  It  is  unnecessary 
for  us  to  discuss  the  weight  of  the  evidence. 

I  am  of  the  opinion  that  it  is  not  neces- 
sary for  us  to  decide  whether  or  not  the 
statute  changes  the  ordinary  rule  of  con- 
tributory negligence,  because  this  is  a  case, 
I  think,  in  which  a  court  should  not  hold, 
as  a  matter  of  law,  that  the  plaintiff  was 
guilty  of  contributory  negligence,  irrespec- 
tive of  any  statutory  provisions  providing 
for  the  protection  of  the  machinery.  The 
defendant  alleges  the  contributory  negli- 
gence on  the  part  of  plaintiff  to  be  that  "be 
had  upon  his  left  baud  a  pad,  consisting  of 
an  old  piece  of  belting  with  a  slit  cut  in 
one  end  of  the  same  and  slipped  over  bia 
hand  and  banging  from  his  left  wrist  and 
that  while  plaintiff  was  oiling  said  rattler 
he  carelessly,  negligently,  and  needlessly  al- 
lowed said  pad,  dangling  from  bis  wrist  as 
aforesaid,  to  become  caught  in  the  cogs  of 
the  rattler,  drawing  it  into  same  and  draw- 
ing his  left  hand  in  after  if  and  also  that 
plaintiff  could  have  shut  the  power  off  and 
stopped  the  rattler,  and  could  have  removed 
the  pad  from  his  hand.  There  was  testi- 
mony tending  to  prove  that  the  pad  was  not 
dangling  from  plaintiff's  left  wrist  but  that 
he  had  it  on  his  hand,  as  used  by  all  of 
defendant's  employes  to  protect  their  hands 
in  working  with  the  iron  in  defendant's 
plant  The  Jury  and  the  trial  court  were 
shown  the  size  of  the  pad  and  bow  it  was 
adjusted  on  the  hand.  Clearly  to  me  on  this 
point  the  question  of  contributory  negli- 
gence was  properly  submitted  to  the  Jury. 
The  proposition  of  the  propriety  of  remov- 
ing the  pad,  so  far  as  can  be  gathered  from 
the  record,  or  shutting  off  the  power,  were 
also,  I  think,  questions  for  the  Jury,  ir- 
respective of  the  statute  concerning  guards. 
Entertaining  these  views,  I  consider  any  re- 
marks relative  to  the  effect  of  the  statute 
on  the  question  of  contributory  negligence 
outside  the  questions  of  law  involved  here, 
and  shall  for  that  reason  refrain  from  a 
further  discussion  of  that  point 

At  the  time  this  case  was  tried.  It  is  evi- 
dent that  the  appellant  was  cognizant  of 
the  opinion  of  the  Supreme  Court  of  this 
state  in  tlie  case  of  Williams  v.  Railroad, 
233  Mo.  660,  136  S.  W.  304,  holding  that  the 
above  section  of  the  statute  did  not  become 
effective  until  after  notice  was  given,  and 
the  appellant  has  based  its  right  to  reversal 
by  this  court  principally  upon  that  prop- 
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OBltlon.  However,  In  the  case  ot  Simpson  t. 
Wltte  Iron  Works  Co.,  155  S.  W.  810,  the 
Supreme  Court  In  banc  unanimously  over- 
ruled the  Williams  Case,  supra,  upon  the 
question  of  notice,  and  held  section  7828  ef- 
fective without  the  notice  mentioned  In  sec- 
tion 7842. 

Therefore  It  Is  our  duty  to  affirm  the  judg- 
ment of  the  circuit  court,  which  Is  accord- 
ingly done. 

FARRINGTON,  J.,  not  sitting. 

STUROIS,  J.  I  concur  in  the  result 
reached  in  this  case.  The  case  of  Simpson 
▼.  Wltte  Iron  Works,  165  S.  W.  810,  recent- 
ly decided  by  our  Supreme  Court,  and  not 
yet  officially  reported,  is  decisive  on  the 
principal  point  raised  by  this  appeal.  The 
only  other  point  pressed  for  decision  is  that 
the  evidence  conclusively  shows  that  plain- 
tur  Is  guaty  of  contributory  negligence  pre- 
venting his  recovery  in  this:  that  the  danger 
and  result  of  letting  plaintlfTs  hand  come  so 
close  to  the  cogwheels  in  question  as  to  get 
caught  was  apparent  and  appreciated  by 
plaintiff,  and  that  nothing  but  inattention, 
thoughtlessness,  or  absorption  in  his  work 
could  have  caused  his  hand  to  come  in  con- 
tact with  such  wheels.  This  is  true  regard- 
less of  whether  the  pad  on  his  hand  had 
anything  to  do  with  his  hand  being  caught 
or  not  It  is  apparent  that  a  slightly  higher 
degree  of  care  on  his  part  would  have  pre- 
vented his  injury. 

If  plaintiff's  conduct  Is  to  be  Jqdged  by 
the  same  standard  of  what  constitutes  con- 
tributory negligence  required  prior  to,  and 
In  absence  of,  the  statute,  section  7828,  re- 
quiring such  machinery  to  be  safely  guard- 
ed or  notice  of  the  danger  to  be  posted,  then 
It  would  be  hard  to  distinguish  this  case 
from  the  line  of  cases  holding  such  conduct 
to  be  contributory  negligence  as  a  matter  of 
law.  Smith  V.  Box  Co.,  193  Mo.  715,  92  S. 
W.  394;  Dressle  v.  Railroad,  145  Mo.  App. 
163,  129  S.  W.  1012;  Czernlcke  v.  Bhrllch, 
212  Mo.  386,  111  S.  W.  14 ;  Sanborn  v.  Rail- 
road, 35  Kan.  292,  10  Pac.  860;  Buttle  v. 
Box  Co.,  175  Mass.  318,  56  N.  B.  583. 

While  it  is  held  in  Huss  v.  Bakery  Co., 
210  Mo.  44,  64,  108  S.  W.  63,  Dressle  v.  Rail- 
road (supra),  and  Mlllsap  v.  Beggs,  122  Mo. 
App.  1,  7,  11,  97  S.  W.  956,  that  plaintiff 
may  be  guilty  of  such  contributory  negli- 
gence as  bars  a  recovery  even  in  cases  where 
by  statute  the  machinery  should  be,  but  is 
not,  guarded,  yet  I  do  not  understand  such 
cases  so  hold  that  plaintiff's  conduct  as  bear- 
ing on  contributory  negligence  is  to  be  meas- 
ured by  the  same  standard  of  care,  or,  more 
accurately,  that  such  standard  rests  on  the 
same  basis  In  cases  covered  by  the  statute, 
as  It  would  be  if  such  statute  did  not  exist. 
In  the  case  last  cited  the  court,  in  speaking 
of  th^  provision  of  the  statute  requiring  no- 


tices of  the  danger  to  be  i)o8ted  In  case  the 
machinery  cannot  be  guarded,  said:  "The 
notice  was  Intended  to  operate  as  a  continu- 
ous reminder  of  the  danger.  Otherwise  It 
could  be  posted  for  a  day  and  then  torn 
^own.  The  statute,  recognizing  that  trait  in 
human  nature  to  become  inattentive  to  dan- 
ger by  constant  presence  with  It,  required 
this  continuous  notice  as  a  protection  against 
what  might,  in  ordinary  reapects,  be  termed 
the  servant's  carelessness.  We,  of  course, 
do  not  say  that  the  servant  could  not  be  so 
careless  as  to  canse  him  to  lose  his  right  to 
hold  the  master  liable  for  injury  where  no 
notice  was  posted.  As  already  stated,  he 
could  be  guilty  of  such  negligence  in  some 
circumstances  as  wouM  deprive  him  of  a 
right  of  action.  But  we  do  hold  that  in  all 
cases  the  statute  must  &e  allowed  to  count 
for  something,  and  to  that  end  It  should  en- 
ter into  consideration  In  determining  wheth- 
er there  was  culpability  on  the  servant's 
part  If  the  servant's  fault  Is  to  be  deter- 
mined by  the  usual  rules  applicable  where 
there  is  no  statute,  then  the  enactment  of 
the  statute  was  well-nigh  useless.  The  true 
question  in  such  cases  Is:  Would  the  serv- 
ant have  acted  In  the  careless  manner  he  did 
act  If  the  reminding  notice  required  by  the 
law  had  been  conspicuously  before  him? 
Or,  stated  in  another  way,  should  bis  con- 
duct in  the  circumstances,  be  denominated 
careless  conduct?  The  notice,  as  already  in- 
timated. Is  required  In  recognition  of  a  fall- 
ing in  human  nature,  and,  not  being  posted, 
one  is  apt  to  become  unmindful  of  a  danger 
which  a  constant  warning  might  have  caus- 
ed him  to  avoid." 

Suppose  the  case,  as  here,  is  one  where 
guards  can  be  placed,  and  the  defendant  Is 
required  to  guard  the  machinery  rather  than 
post  the  notices.  What,  then,  takes  the  place 
of  the  "continuous  notice  as  a  protection 
against  what  might.  In  ordinary  respects,  be 
termed  the  servant's  carelessness,"  or  the 
"constant  warning  in  recognition  of  a  fail- 
ing in  human  nature"?  Certainly  the  serv- 
ant is  not  held  to  the  use  of  a  higher  degree 
of  care  where  there  should  be,  but  are  not 
guards  than  he  Is  where  there  should  be. 
but  Is  not,  a  posted  notice.  The  same  stat- 
ute, having  the  same  purpose,  covers  both 
contingencies.  If  the  statute  in  the  one 
case,  where  notices  should  be  posted  and 
are  not,  recognizes  and  excuses  this  weak- 
ness of  human  nature  In  becoming  inatten- 
tive to  danger  by  reason  of  Its  constant 
presence,  then  It  also  recognizes  and  excuses 
this  weakness  where  guards  should  be  plac- 
ed and  are  not 

The  purpose  and  effect  of  this  statute  in 
modifying  the  rule  of  contributory  negligence 
In  cases  covered  by  it  by  abiding  a  new  ele- 
ment to  be  considered  is  pointed  out  In  the 
able  dissenting  opinion  of  Woodson,  J.,  in 
Huss  V.  Bakery  Co.,  supra;  and,  while  his 
remarks  were  held  not  applicable  to  the  par- 


Digitized  by 


v^oogle 


362 


157  SOUTHWESTERN  REPOBTBB 


(Mo. 


ticular  facts  and  Instruction  nniet  discns- 
slon  In  that  case,  I  think  the  law  is  there 
correctly  stated,  and  Is  applicable  to  this 
case  as  follows  (210  Mo.  page  72,  108  S.  W. 
page  72):  "This  instruction  of  defendant 
Is  based  upon  the  theory  that  the  commoi) 
law  prescribed  the  standard  of  duty  tbe  de- 
fendant owed  the  plaintiff  in  this  case.  That 
Is  not  the  law.  Section  6433  [Rev.  St  1S99J 
prescribed  a  much  higher  degree  of  duty  to 
be  exercised  by  defendant  towards  the  plain- 
tiff than  did  the  common  law.  Under  the 
common  law  the  defendant  was  required  to 
furnish  plaintiff  only  a  reasonably  safe  place 
in  which  to  worli  and  reasonably  safe  means 
with  which  to  perform  his  duties,  while  the 
statutes  require  the  defendant  to  safely  and 
securely  guard  the  gearing  when  possible; 
and.  If  impossible,  then  to  conspicuously  post 
a  notice  calling  attention  to  tbe  dangers. 
As  a  corollary  to  that  increated  duty  of  de- 
fendant, the  care  of  the  plaintiff  was  cor- 
respondingly decreated,  and  the  Jury  should 
have  been  told  so  in  no  uncertain  words." 
This  proposition  of  law  also  finds  recogni- 
tion in  tbe  latest  decision  of  tbe  Supreme 
Court  (Simpson  v.  Witte  Iron  Works,  supra), 
where  it  is  said:  "We  think,  therefore,  that 
the  lawmakers,  In  conditioning  the  duty  to 
guard  upon  the  phrase  •  *  •  quoted 
meant  thereby  that  it  should  attach  when 
the  'belting,'  etc.,  should  be  so  placed  in  a 
factory  that  Its  normal  operation  would  In- 
jure any  employe  who  should  approach  near 
enough  to  be  caught  by  its  force  or  subjected 
to  its  activity.  Such  accidents  are  likely  to 
happen  to  employes  who  are  engroited  in 
Kork  near  such  machines,  unless  they  are 
protected  from  the  workings  of  the  machin- 
ery by  safe  and  .«!ecure  guards.  This  thought 
is  expressed  with  clearness,  force,  and  com- 
pleteness by  Woodson,  J.,  in  the  dissenting 
opinion  of  IIuss  v.  Bakery  Co.,  210  Mo.  loc. 
clt  67,  08  [108  S.  W.  71],  to  wit :  The  Legis- 
lature knew  that  the  human  mind  and  con- 
duct was  such  that  a  servant,  when  in  tbe 
performance  of  his  duties  to  his  master,  sur- 
rounded by  dangerous  machinery  in  motion, 
with  his  mind  concentrateil  upon  his  work, 
oblivious  to  his  surroundings,  is  liable  to 
slip  or  take  a  miSEstep  and  fall  Into  the  re- 
volving machinery,  or  thoughtlessly  thrust 
his  hand  or  other  portion  of  bis  body  into 
tbe  gearing  or  other  portion  of  the  machin- 
ery; and,  if  not  "safely  and  securely  guard- 
ed," he  would,  in  consequence  thereof,  re- 
ceive injuries  of  a  serious  character,' "  This 
case  Is  therefore  to  be  distinguished  from 
the  line  of  cases  cited  by  apiteliant  holding 
that  the  servant  in  somewhat  similar  circum- 
stances, but  where  the  statute  did  not  ap- 
ply, was  guilty  of  contributory  negligence  as 
a  matter  of  law;  and  the  trial  court  did 
right  in  not  directing  a  verdict  for  defend- 
ant on  that  ground. 


METERS  T.  CHICAGO,  B.  &  Q.  BY.  CO. 

(Kansas    City    Court    of   Appeals.      Missouri. 
May  5,   1913.     Rehearing  Denied 
June  2,   1913.) 

1.  NeOMGENCE       (I      119*)  —  PtEADINO       AlfD 

Pboof — Variance. 

A  plaintiff  who  specifies  in  Us  petition  the 
precise  manner  of  his  injury  wiU  be  held  to 
his  specifications,  and  cannot  recover  on  any 
different  state  of  facts,  for  defendant  cannot 
be  broufrbt  into  court  to  answer  one  charge 
of  negligence  and  be  confronted  by  another. 

[Ed.  Note. — For  other  cases,  see  Negligence. 
Cent  Dig.  H  200-216;    Dec.  Dig.  f  119.*I 

2.  Pleading   (S  84*) —Proof— Vabiancb  — 

Construction. 

Where  defendant  interposed  no  objection 
to  tbe  proof  of  negligence  offered  by  plaintiff. 
accepting  the  issue  tendered  as  one  within  the 
specifications  of  tbe  petition  which  averred 
with  particularity  the  negligence  relied  on,  the 
petition  will  have  a  most  liberal  interpreta- 
tion in  determining  whether  there  was  a  va- 
riance. 

[Ed.   Note.— For   other   cases,   see   Pleading, 
Cent  Dig.  K  6%,  66-74;   Dec.  Dig.  i  34.*] 

3.  Railroads  (|  282*)— Injuries  to  Persox 
ON  Station  Grounds— Actions— Variance. 

In  an  action  against  a  railroad  company 
for  damages  for  injuries  which  plaintiff  sus- 
tained while  walking  upon  a  path  leading  to 
defendant's  station  wherein  there  was  an  ex- 
press office,  proof  that  the  graveled  path  led 
between  a  switch  stand  and  the  tracks,  and 
that  plaintiff  in  making  a  detour  around  the 
switch  stand  to  avoid  a  train  fell  into  a  hole 
cannot,  where  defendant  made  no  objection. 
be  held  to  constitute  a  variance  from  allega- 
tions that  defendant  caused  an  excavation  to  be 
made  squarely  across  the  pathway,  for,  broadly 
speaking,  it  was  across  the  oidy  apparently 
safe  path. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  U  910-923;   Dec.  Dig.  {  282.* J 

4.  RAir,80AD8  (S  282*)— Injury  to  Persons 
ON  Station  Grounds — Actions — Questions 
FOB  Jury. 

In  an  action  ajiainst  a  railroad  company 
for  dntnagea  for  injuries  sustained  by  plaintiff 
in  falling  into  an  excavation  on  a  path  leading 
to  defendant's  station,  where  the  evidence  as 
to  whether  the  express  office  in  such  station 
was  open  was  conflicting,  the  question  wheth- 
er plaintiff  was  a  licensee  or  invitee  was  for 
the  jury. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  {{  910-923;    Dec.  Dig.  {  282.*] 

5.  RAII.R0A08  (J  274* )— Injuries  to  Persons 
ON  Station  Grounds — Licensees. 

A  person  who  comes  upon  tbe  premises  of 
a  railroad  company  on  its  invitation,  or  for 
some  purpose  connected  with  its  business,  is 
entitled  to  the  exercise  of  reasonable  care  to 
be  protected  from  injury;  while  one  who  uses 
the  premises  merely  for  his  own  convenience 
and  pleasure  as  a  bare  licensee  or  trespasser 
has  no  right,  except  that  the  railroad  and  its 
servants  cannot  wantonly  or  willfully  injnre 
him. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent.  Dig.  |S  SCS-872;    Dec  Dig.  |  274.*] 

6.  Trial  (J  244*)— Instructions— Evidence. 

An  instruction  that  tbe  jury  are  the  sole 
judcos  of  all  testimony  by  plaintiff  in  his  own 
belinlf,  but  that  any  statement  against  his  in- 
terest shall  be  accepted  as  true,  is  erroneous, 


•For  otlier  cases  see  same  topic  and  secUon  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Series  *  Rep'r  Indexw 
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beeatnc  sinKling  ont  pldntifF  and  commenting 
upon  his  testimonr. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Di*.  if  577-581;   Dec.  Dig.  f  244.*] 

7.  EviDEiTCB  (J  265*)— Admissions— CoNCLU- 

8IVE.TE8S. 

The  credibility  of  a  witness,  whether  in- 
terested or  not.  is  for  the  jury,  and  therefore 
statementi  by  him  even  against  his  own  inter- 
est  are  not  conclusive   admissions. 

(Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  Ji  1029-1050;  Dec.  Dig.  f  265.*] 

Ai^>eal  from  Circuit  Court,  Platte  County ; 
A.  D.  Barnes,  Judge. 

Action  by  Abner  Meyers  against  the  Chica- 
go, Burlington  &  Qulncy  Railway  Company. 
iTom  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

O.  M.  Spencer  and  H.  B.  Pyle,  both  of  St 
Josepli,  and  Gny  B.  Park,  of  Platte  City,  for 
appelant  Andrew  D.  Gresham  and  Francis 
M.  Wilson,  both  of  Platte  aty,  for  respond- 
ent 

JOHNSON,  J.  PlalnttfT  sued  to  recover 
damages  for  personal  Injuries  he  alleges  were 
caused  by  negligence  of  defendant  The  an- 
swer Is  a  general  denial.  The  Jury  returned 
a  rerdlct  for  defendant,  but  the  court  set  It 
aside  and  granted  a  new  trial  on  the  ground 
of  error  In  Instructions  numbered  1  and  2 
giren  at  the  request  of  defendant  From  this 
order  defendant  appealed  and  argues,  first, 
that  the  Instructions  were  not  erroneous, 
and,  second,  that  regardless  of  the  point  on 
which  the  new  trial  was  granted  the  judg- 
ment should  be  reversed  and  the  cause  re- 
manded with  directions  to  enter  judgment 
for  defendant,  for  the  reason  that  plaintiff 
(ailed  to  make  a  case  to  go  to  the  jury  and 
the  court  erred  In  refusing  defendant's  re- 
quest for  a  peremptory  Instruction. 

The  injury  of  plaintiff  occurred  after  dark 
In  the  evening  of  January  26,  190S,  at  a  place 
in  the  town  of  Waldron  near  defendant's 
tracks,  which  run  past  the  town  In  a  norther- 
ly and  southerly  direction.  According  to  the 
evidence  of  plaintiff  he  was  going  to  the  ex- 
press office  maintained  in  defendant's  station 
to  Inquire  about  an  express  package  for  his 
mother,  and  was  walking  on  a  graveled  path 
defendant  had  laid  adjoining  and  parallel  to 
the  east  track  for  the  use  of  those  who  had 
badness  to  transact  at  the  station,  when  he 
took  a  step  or  two  aside  to  avoid  a  passing 
train  and  fell  In  an  unguarded  hole  defend- 
ant bad  allowed  to  remain  on  the  east  side 
of  the  pathway.  There  was  a  switch  stand 
at  the  place  where  plaintiff  stepped  aside, 
and  this  stand  was  about  four  feet  from  the 
track  and  was  on  the  east  side  of  the  grav- 
eled pathway.  Plaintiff,  thinking  it  too  dan- 
gerous to  pass  between  the  moving  train  and 
the  switch  stand  proceeded  to  pass  around 
the  outside  of  the  obstruction,  not  icnowing 
of  the  presence  of  the  hole,  and  not  being 
able  to  see  it  on  account  of  darkness.  De- 
fendant had  built  a  new  depot  about  250  feet 


south  of  the  old  one,  and  the  point  where 
plaintiff  fell  was  in  the  space  between  the 
two  buildings.  There  is  a  serious  conflict 
over  the  question  of  whether  plaintiff  was  at 
a  place  where  he  could  be  considered  as  the 
invitee  of  defendant,  or  was  where  he  could 
not  be  regarded  In  any  other  light  than  as  a 
trespasser.  His  evidence  tends  to  show  that 
the  office  of  defendant  and  the  express  office 
had  been  removed  to  the  new  depot,  and  the 
graveled  pathway  had  been  opened  to  public 
use;  while  the  evidence  of  defendant  is  to 
the  effect  that  the  offices  still  remained  in 
the  old  depot,  and  that  no  Invitation  express 
or  implied  had  been  extended  to  the  patrons 
of  defendant  or  of  the  express  company  to 
traverse  the  way  between  the  two  places. 
Indeed,  the  evidence  of  defendant  shows  that 
the  passageway  had  not  been  constructed  at 
the  time  of  the  Injury. 

[1-8]  Among  the  ixiints  urged  by  counsel 
for  defendant  in  their  argument  on  the  de- 
murrer to  the  evidence  Is  one  to  the  effect 
that  the  evidence  of  plaintiff  fails  to  support 
the  specific  act  of  negligence  pleaded  In  the 
petition.  The  allegation  is  that  "defendant 
caused  a  ditch  or  excavation  to  be  made 
square  across  said  passageway  or  footpath," 
while  the  evidence  of  plaintiff  shows  that  the 
ditch  did  not  cross  the  pathway,  but  was  to 
one  side  In  dangerous  proximity  to  pedes- 
trians using  the  passageway  at  night  The 
rule  Is  well  settled  that  a  plaintiff  who 
specifies  in  his  petition  the  precise  manner 
of  his  injury  will  be  held  to  his  specifications 
and  will  not  be  allowed  to  recover  on  any 
different  state  of  facts.  This  is  on  the 
ground  that  a  defendant  should  not  be 
brought  into  court  to  answer  a  specific  charge 
of  negligence  and  then  be  compelled  to  meet 
another  and  different  charge  at  the  trial. 
Defendant  Interposed  no  objection  to  the 
proof  offered  by  plaintiff  relating  to  the  lo- 
cation of  the  hole,  but  accepted  the  Issue 
tendered  by  his  evidence  as  one  comprehend- 
ed within  the  spedflcations  of  the  petition. 
We  express  no  opinion  on  the  subject  of 
whether  such  conduct  would  relieve  plaintiff 
from  the  burden  of  proving  his  pleaded  cause, 
but  we  do  hold  that  It  calls  for  the  most 
liberal  interpretation  of  the  petition  that 
reasonably  may  be  applied  in  aid  of  the 
cause  of  action.  Reading  the  allegation  we 
have  quoted  In  connection  with  all  of  the 
facts  stated  in  the  petition  and  applying  the 
friendly  rule  of  construction  by  which  we 
should  be  guided,  we  are  brought  to  the  con- 
clusion that  the  real  gist  of  the  pleaded  cause 
is  the  negligence  of  defendant  in  allowing  a 
dangerous  obstruction  to  remain  in  the 
course  travelers  might  pursue  while  in  the 
exercise  of  reasonable  care  and  within  the 
apparent  scope  of  defendant's  invitation. 
Defendant  should  have  anticipated  that  in- 
vitees using  the  pathway  at  night  would  go 
around  the  switch  stand  to  avoid  passing 
between  it  and  moving  trains,  and  should 
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have  pnt  that  way  in  a  reasonably  safe  con- 
dition for  tbelr  use.  Broadly  speaking,  tbe 
hole  was  in  and  across  the  path,  tlie  only 
apparently  safe  path,  the  Invitation  of  de- 
fendant ofTercd  to  plaintiff,  and  we  hold 
there  is  no  fatal  variance  between  allegation 
and  proof. 

[4]  Further  it  is  argued  that  since  the  ver- 
dict was  clearly  for  the  right  party  it  should 
stand,  whether  the  instructions  were  right  or 
wrong.  This  point  is  answered  with  the  ob- 
servation that  it  is  based  on  defendant's  view 
of  the  facts  which  is  opposed  by  BubstanUal 
evidence  adduced  by  plaintiff.  If,  as  that 
evidence  tends  to  show,  the  express  office 
had  been  removed  to  the  new  building,  and 
plaintiff  In  going  there  to  transact  business 
with  the  company  was  using  a  passageway 
over  defendant's  property  which  it  had  pre- 
pared for  the  use  of  those  who  had  business 
at  the  station,  be  was  an  invitee  and  defend- 
ant owed  him  the  duty  of  reasonable  care 
to  keep  the  way  free  from  snares  and  pitfalls 
that  might  entrap  the  unwary  traveler.  His 
evidence  shows  a  clear  breach  of  that  duty 
and  was  sufficient  to  take  the  case  to  the 
jury.  Consequently,  we  cannot  say  as  a  mat- 
ter of  law  that  the  verdict  clearly  was  for 
the  right  party.  The  demurrer  to  'the  evi- 
dence was  properly  overruled. 

IS]  Counsel  for  plaintiff  have  not  favored 
us  with  a  brief  and  we  do  not  know  the 
ground  on  which  the  trial  court  held  defend- 
ant's instruction  numbered  "1"  to  be  errone- 
ous. In  substance,  it  directs  a  verdict  for  de- 
fendant on  the  finding  by  the  Jury  that  the 
new  depot  liad  not  been  opened  for  business, 
that  the  pathway  to  that  building  had  not 
been  opened  to  public  use,  and  that  the  busi- 
ness of  defendant  and  of  the  express  com- 
ymny  was  being  transacted  at  the  old  depot 
The  evidence  of  defendant  tended  to  show 
that  such  were  the  facts  existing  at  the 
time  of  the  injury,  and  on  this  hypothesis 
plaintiff  could  not  recover,  since  be  was  a 
trespasser  on  the  property  of  defendant,  and 
not  an  invitee  or  licensee.  The  courts  make 
a  distinction  between  a  person  who  comes  up- 
on the  premises  of  a  railroad  company  on  its 
invitation  or  for  some  purpose  connected  with 
its  business  and  one  who  uses  the  premises 
for  his  own  convenience  or  pleasure.  As 
to  the  first  class  of  persons  the  company 
owes  them  the  duty  of  reasonable  care  to 
protect  them  from  injury,  while  as  to  the 
latter,  there  is  no  such  duty  and  the  company 
owes  such  persons  no  higher  duty  than  that 
of  refraining  from  wantonly  or  willfully  In- 
juring them.    "A  bare  licensee  [or  trespasser] 


barring  wantonness  or  some  form  of  intentton- 
al  wrong  or  active  negligence  by  the  owner 
or  occupier,  takes  the  premises  as  he  finds 
them."  Olaser  v.  Bothschild,  221  Mo.  180. 
120  S.  W.  1,  22  L.  ».  A.  (N.  S.)  1045,  17  Ann. 
Gas.  676.  See,  also.  Ward  v.  Kellogg,  164 
Mo.  App.  81,  148  8.  W.  174;  Hufft  v.  Ball- 
road,  222  Mo.  300,  121  S.  W.  120,  and  cases 
cited.  We  find  no  error  In  the  Instruction 
under  consideration. 

[I,  7]  The  second  instruction  given  at  the 
instance  of  defendant  Is  as  follows:  "The 
court  Instructs  the  Jury  that  plaintiff  was  a 
witness  in  Ills  own  behalf;  the  Jury  are  the 
sole  Judges  of  his  credibility ;  all  statements 
made  by  him,  if  any,  which  are  against  his 
own  interest  must  be  taken  as  true;  bat 
his  statements  in  Ills  own  favor  are  only  to 
be  given  such  credit  as  the  Jury  under  all 
the  facts  and  circumstances  in  evidence  deem 
them  entitled  to."  This  instruction  has  been 
repeatedly  condemned  by  the  Supreme  Court. 
Zander  v.  Transit  Co.,  206  Mo.  loc.  dt  461, 
103  S.  W.  1006 ;  Conner  v.  Bailroad,  181  Mo. 
397,  81  S.  W.  145;  Montgomery  v.  Bailroad, 
181  Mo.  477,  79  S.  W.  930 ;  Bphland  v.  Ball- 
road,  137  Mo.  loc.  dt  198,  37  S.  W.  820.  38 
S.  W.  926,  35  L.  B.  A.  107,  60  Am.  St  Bep. 
498;  Huff  v.  Bailway,  213  Mo.  loc.  dt.  515, 
111  S.  W.  1145.  It  is  said  in  the  case  last 
dted:  "Clearly,  this  instruction  is  erroneous 
for  two  reasons:  First,  because  it  singles  out 
plaintiff  and  comments  upon  her  testimony; 
and,  second,  because  It  erroneously  declares 
the  law.  Under  this  instruction  if  plaintiff 
through  Ignorance  or  mistake  made  a  state- 
ment against  her  interest,  the  Jury  was 
bound  under  their  oaths  to  take  it  as  ab- 
solutely true  whether  it  was  in  point  of  fbct 
true  or  not  We  know  of  no  means  by  which 
a  party  litigant  can  be  made  to  understand 
things  any  better  while  testifying  upon  the 
witness  stand  than  he  does  while  acting  off 
of  the  witness  stand;  nor  by  which  he  can 
be  prevented  from  making  mistakes  under 
oath  the  same  as  he  does  when  he  is  not 
under  oath.  We  have  many  times  condemned 
that  form  of  instruction,  and  it  should  never 
be  given." 

In  the  Zander  Case  the  court  say  that  such 
instructions  "are  not  to  be  tolerated."  And 
in  the  case  of  Quinn  v.  Bailway,  218  Mo.  loc. 
dt  556,  118  S.  W.  49,  that  It  wiU  not  "do 
to  say  that  the  giving  of  such  an  instruction 
does  not  work  prejudice." 

The  error  was  prejudicial,  and  Justified  the 
ruling  of  the  court  in  setting  aside  the  Tec> 
diet  and  granting  a  new  trial. 

The  Judgment  is  affirmed.   AU  concur. 
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DOGKERT  et  aL  t.  SPARKS. 

(E^anias    City    Court   of   Appeals.      MiBsonri. 

Dec  9,  1912.     On   Rehearing, 

May  19,  1913.) 

I^XBC^T0B8  aud  Adkinistratobs   ({  278*)— 

IRTEHMEDDUNO    WITH    £]STATE  —  LiIABILITT. 

Under  Rev.  St  1889,  §  223,  proTiding  that 
on  every  settlement  the  administrator  shall 
•how  that  every  claim  for  which  disbnrsemcnts 
have  been  made  has  been  allowed  by  the  court, 
one  who  collects  and  preserves  a  decedent's  es- 
tate, and  who  pays  debts  of  the  decedent,  and 
who  is  subsequently  appointed  administrator, 
ia  not  entitled,  over  the  oUections  of  the  heirs, 
to  credit  in  his  final  settlement  -  for  the  debts 
paid ;  the  heirs  admitting  that  third  persons 
woald  testi^  that  the  credits  were  debts  of 
decedent 

[E^.  Note.— For  other  cases,  see  Elxeciitors 
and  Administrators,  Cent  Dig.  §|  1099-1101: 
Dec   Dig.   {  278.*] 

Johnson,  J.,  dissentinf. 

Appeal  from  Circuit  Coart,  Adair  Coonty; 
Nat  M.  Shelton,  Judge. 

Proceedings  for  final  settlement  of  the  ac- 
count of  Perry  B.  Sparks,  administrator  ol 
Matthew  Sparks,  deceased,  In  which  Thomas 
J.  Dockery  and  others,  heirs  of  the  deceased, 
appeared  and  filed  objections.  From  a  Judg- 
ment sustaining  the  objections,  the  adminis- 
trator appeals.  A£Qrmed,  and  cause  certified 
to  the  Supreme  Court  for  final  determination. 

HIgbee  &  Mills,  of  Klrksvllle,  for  appel- 
lant Weatherby  &  Frank,  of  Klrksvllle,  for 
respondents. 

JOHNSON,  J.  The  respondents  are  the 
heirs  of  Matthew  Sparks,  who  died  testate 
In  Adair  county  March  7,  1906.  The  appel- 
lant was  the  brother  of  the  deceased,  and  on 
April  20,  1907,  became  administrator  of  the 
estate  under  letters  of  administration  with 
will  annexed  Issued  by  the  probate  court 
of  Adair  county.  It  appears  that  in  the  lu- 
terlfn  between  the  death  of  the  testator  and 
the  issuance  of  the  letters  appellant  admin- 
istered the  personal  estate.  He  collected  and 
preserved  the  property  and  paid  debts  of  the 
deceased  aggregating  $2,327.74.  It  Is  admit- 
ted these  debts  were  valid  and  would  have 
been  allowed  by  the  probate  court  as  de- 
mands against  Uie  estate  had  they  been  pre- 
sented and  proved  In  the  time  and  manner 
prescribed  by  law.  They  were  not  so  pre- 
sented and  proved,  but  in  liis  annual  and 
final  settlements  appellant  included  these  dis- 
bursements as  credits.  Respondents  filed 
objections  to  the  final  settlement  and  at  the 
hearing  of  the  objections  on  appeal  the  cir- 
cuit court  sustained  them,  holdiug  that  ap- 
pellant was  not  entitled  to  credit  for  debts 
of  the  deceased  which  he  had  paid  before 
his  appointment  aud  qualification  as  adminis- 
trator for  the  reason  that  none  of  such  debts 
had  been  allowed  as  demands  against  the 
estate  as  provided  by  law.  Judgment  was  ren- 
dered accordingly,  and  the  administrator  ap- 
pealed.   Counsel  for  appellant  argue:    First, 


"that  these  debts  were  paid  by  him  out  of 
the  assets  of  the  estate  during  the  year  1006 
and  before  his  appointment  as  administra- 
tor; that  his  subsequent  appointment  and 
qualification  as  administrator  of  said  estate 
related  back  and  covered  the  former  acts 
thereby  legalizing  all  he  had  done  in  the  in- 
terest of  the  estate,  thereby  rendering  the 
exhibition  and  allowance  of  said  claims  un- 
necessary;" and,  second,  counsel  Insist  that 
since  the  purpose  of  the  statutes  relating  to 
the  allowance  of  demands  against  estates  of 
deceased  persons  is  to  prevent  the  payment 
of  unjust  demands,  the  admission  of  respond- 
ents that  the  claims  In  question  were  legal 
and  Just  and  that  appellant  paid  them  out 
of  the  estate  of  the  deceased  deprives  re- 
spondents of  the  right  to  say  that  appellant 
is  not  entitled  to  credit  for  them  in  his  final 
settlement 

At  common  law  an  administrator  de  son 
tort  (which  meant  a  person  who  assumed 
to  act  as  the  administrator  of  an  estate 
without  lawful  appointment  and  authority) 
might  be  held  to  respond  to  the  demand  of  a 
creditor  or  distributee  of  the  estate  as  though 
he  were  its  lawful  administrator,  and.  In  an 
action  of  such  character,  might  defend  by 
showing  that  he  had  paid  debts  of  the  de- 
ceased to  the  amount  of  the  goods  received. 
Weeks  v.  Glbbs,  9  Mass.  74.  "It  seems  to  be 
well  settled  that  an  executor  In  his  own 
wrong  may  always  plead  that  he  has  fully 
administered."  Olmsted  v.  Clark,  30  Cbnn. 
108.  And  further  It  was  a  well-settled  rule 
at  common  law  that,  "when  an  executor  de 
son  tort  takes  out  letters  of  administration, 
his  acts  are  legalized,  and  are  to  be  viewed 
in  the  same  light  as  If  he  had  been  rightful 
executor,  when  the  goods  came  into  bis 
hands."  Magner  v.  Ryan,  19  Mo.  196.  In 
this  case  as  well  as  In  the  case  of  Foster  r. 
Nowlln,  4  Mo.  18,  the  Supreme  Court  held  in 
effect  that  the  common  law  relating  to  ex- 
ecutors or  administrators  de  son  tort  was 
still  a  part  of  our  Jurisprudence.  But  later 
this  view  was  challenged  by  this  court  In 
Rozelle  v.  Harmon,  29  Mo.  App.  569,  in  an 
able  opinion  written  by  Philips,  P.  J.,  and 
the  conclusion  was  reached  that  our  statu- 
tory system  of  administration,  which  had 
been  enlarged  since  the  earlier  cases  to  which 
we  liave  referred,  had  made  obsolete  the 
common-law  rules  and  was  exclusive  of  them. 
This  case  was  certified  to  the  Supreme  Otturt, 
and  the  conclusion  of  Judge  Philips  was  sus- 
Uined  by  that  court  (103  Mo.  339,  15  S.  W. 
432,  12  Ia  R.  A.  187).  In  the  opinion  which 
was  written  by  Macfarlane,  J.,  it  is  said: 
"The  system  provided  by  the  laws  of  our 
state,  for  the  settlement  of  the  estates  of 
deceased  persons,  was  evidently  intended  to 
be  exclusive  of  all  others.  •  •  •  These 
provisions  of  the  law  are  wholly  Inconsistent 
vrith  the  Idea  of  executors  de  son  tort  as  at 
common   law.     The  administration  laws  of 
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the  state  do  not  recognize  the  right  to  wrong- 
fully administer." 

The  appellant  cannot  be  regarded  as  an 
adndnlstrator  de  son  tort  when  he  paid  the 
debts  in  question.  He  was  a  mere  Inter- 
meddler.  But  it  is  argued  that  his  subse- 
quent appointment  and  qualification  related 
back  to  the  death  of  the  testator  and  vali- 
dated all  his  acts  with  relation  to  the  es- 
tate performed  during  the  period  of  his  in- 
termeddling. We  are  willing  to  concede,  ar- 
guendo, that  this  is  true  with  one  most  im- 
portant exception.  His  subsequent  appoint- 
ment could  not  and  did  not  have  the  effect 
of  vitalizing  the  things  he  did  which  would 
have  been  beyond  the  scope  of  the  authority 
of  a  lawful  administrator.  The  doctrine  of 
relation  has  never  been  carried  to  such  an 
illoRical  extent.  As  is  well  said  in  a  foot- 
note in  3  Redfield  on  the  Law  of  Wills  (page 
26):  "This  relation  back  of  the  appointment 
of  one  as  executor  or  administrator  can  only 
afford  a  shield  as  to  those  acts  which  come 
properly  within  the  scope  of  the  authority 
of  a  rightful  executor  or  administrator" — 
citing  BelUnger  v.  Ford,  21  Barb.  (N.  Y.)  311. 

The  final  question,  therefore,  is  this: 
Would  appellant,  bad  he  taken  out  letters 
before  the  payment  of  the  debts,  have  been 
entitled  to  credit  for  these  debts  in  his 
settlements?  Prior  to  1889  the  statute  re- 
lating to  such  settlements  (section  230,  Rev. 
Stat  1879)  provided:  "Upon  every  settle- 
ment, the  executor  or  administrator  shall 
show  that  every  claim  for  which  disburse- 
ments have  been  made  has  been  allowed  by 
the  court,  according  to  law,  or  shall  produce 
such  proof  of  the  demand  as  would  enable 
the  claimant  to  recover  in  a  suit  at  law," 
Tills  law  protected  an  administrator  In  his 
payment  of  a  Just  demand  that  had  not  been 
established  in  the  manner  provided  in  other 
sections  of  the  statutes.  And  if  it  were 
still  the  law  we  would  hold  that  the  ad- 
mission of  respondents  precluded  them  from 
attacking  the  credit,  and  that  the  probate 
court  did  right  in  allowing  it  to  stand  on 
proof  of  the  validity  of  the  debts.  But,  un- 
fortunately for  the  position  of  appellant, 
this  statute  was  amended  in  the  Revision  of 
1880  (section  223)  by  striking  out  the  part 
we  have  italicized,  and  since  that  date  an 
executor  or  administrator  may  claim  credit 
in  his  settlements  only  for  the  debts  paid 
by  liim  which  have  "been  allowed  by  the 
court  according  to  law." 

Speaking  of  this  change,  the  Supreme 
Court,  in  liangston  v.  Canterbury,  173  Mo. 
loe.  cit  129,  73  S.  W.  152,  approved  the 
holding  of  Judge  Barclay  In  Springfield  Gro- 
cer Co.  v.  Walton,  95  Mo.  App.  526,  69  S.  W. 
477,  that  "the  alteration  of  the  law  in  ques- 
tion was  Intended  to  make  the  allowance  by 
the  court  an  essential  prerequisite  to  the 
payment  of  all  ordinary  demands  against  an 
estate." 

Appellant,  therefore,  would  not  have  been 
entitled  to  the  credit  had  he  paid  these  un- 1 


allowed  debts  while  he  was  the  lawful  ad- 
ministrator of  the  estate.  The  statutes  pro- 
vide a  plan  for  a  practical  adjudication  of 
demands  of  creditors  against  the  estates  of 
deceased  persons,  and  the  Legislature  in  tlie 
amendment  of  1889  doubtless  intended  to 
make  this  plan  exclusive  and  to  put  a  stop  to 
the  somewhat  general  practice  of  execotore 
and '  administrators  paying  demands  at  their 
own  discretion.  If  a  regularly  appointed  ad- 
ministrator could  not  lawfully  have  done 
what  appellant  did,  no  reason  in  law  or  mor- 
als could  be  assigned  in  Justification  of  ap- 
pellant, who  was  a  mere  intermeddler.  To 
hold  otherwise  would  be  violative  of  the  rule 
that  the  doctrine  of  relation  applies  only  to 
those  acts  that  a  lawful  administrator  would 
have  had  authority  to  perform,  and  not  to 
those  in  excess  of  such  authority. 

There  is  no  question  of  estoppel  in  this 
case.  The  respondents,  as  heirs,  are  entitled 
to  stand  on  their  legal  right  to  have  the  es- 
tate administered  according  to  law,  and,  in 
the  absence  of  any  proof  that  they  consent- 
ed to  the  intermeddling  of  appellant,  we 
cannot  perceive  any  ground  for  holding  them 
estopped  by  the  mere  fact  that  the  debts 
voluntarily  paid  by  appellant  were,  in  fact. 
Just  claims  against  the  estate.  If  this  posi- 
tion of  appellant  were  sound,  then  a  law- 
ful administrator  could  pay  unallowed  claims 
and  defeat  the  prime  purpose  of  the  amend- 
ment of  1889  by  showing  that  the  claims 
were  Just,  and,  consequently,  that  the  dis- 
tributees, having  no  ground  for  contesting 
them,  should  be  held  to  have  acquiesced  in 
their  payment. 

The  case  of  Gupton  v.  Carr,  147  Mo.  App. 
105,  125  S.  W.  849,  much  relied  on  by  ap- 
pellant. Involved  an  entirely  different  state 
of  facts  from  that  before  us  and  is  not  in 
point 

The  Judgment  is  for  the  right  party  and  is 
affirmed.    All  concur. 

On  Rehearing. 

TRIMBLB,  J.  After  the  announcement  of 
the  original  opinion  herein  by  our  learned 
Associate,  Judge  JOHNSON,  appellant  filed 
motion  for  a  rehearing,  and  cited  therein  the 
recent  decision  of  the  Supreme  Court  in  Jud- 
son  V.  Bennett,  233  Mo.  607,  136  S.  W.  681, 
and  a  rehearing  was  granted  on  the  ground 
that  Judge  JOHNSON'S  opinion  seemed  to 
be  In  conflict  with  the  above  case.  On  re- 
hearing, our  learned  Associate  came  to  the 
conclusion  that  his  opinion  was  in  conflict 
with  the  Judson  Case  and  that,  as  it  is  the 
latest  expression  of  the  Supreme  Court's 
views  on  the  point  in  question,  it  should  be 
followed  and  the  cause  before  us  reversed 
and  remanded  instead  of  afilrmed. 

I  am  unable  to  agree  with  our  Associate 
in  the  conclusion  reached  by  him  on  rehear- 
ing. To  my  mind  the  original  opinion  is 
the  correct  view.  The  point  wherein  the 
original  opinion  seems  to  differ  with  the 
Judson  Case  is  the  right  of  an  administrator 
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to  receive  credit  In  his  settlements  for  sums 
he  bas  paid  out  as  debts  owed  by  the  estate 
bat  which  were  not  allowed  by  the  probate 
court  according  to  law. 

As  I  nnderstand  the  record  In  the  case  be- 
fore us,  respondents  do  not  admit  that  the 
several  credits  objected  to  were  the  debts 
of  deceased.  What  they  did  admit  was  that 
W.  L.  Young  and  Owen  Meredith  would  both 
testify  that  said  credits  were  debts  of  de- 
ceased. But  they  objected  to  this  testimony, 
and  their  objection  was  by  the  court  over- 
mled.  The  ground  of  their  objection  was 
that  the  demands  had  never  been  proved  or 
formally  allowed  by  the  probate  court. 

But  even  if  It  is  admitted  that  the  items 
objected  to  were  debts  of  the  deceased,  this 
woulc^  not  authorize  the  court  to  give  the  ad- 
ministrator credit  for  them  when  they  had 
not  been  established  and  allowed  by  the  pro- 
bate court  within  the  time  prescribed  by  and 
according  to  law.  While  the  fact  that  the 
items  objected  to  are  bona  fide  debts  of  the 
deceased,  and  the  objection  to  them  is  solely 
on  the  omission  to  have  them  allowed,  may 
appeal  strongly  to  the  sympathy  of  the  court 
in  behalf  of  the  administrator,  yet  Judges 
have  no  right  to  go  contrary  to  the  express 
command  of  the  statute,  no  matter  if  obey- 
ing it  does  appear  to  result  In  hardship  to  a 
litigant 

As  held  by  Judge  JOHNSON  in  his  orlgln.il 
opinion,  section  230,  R.  S.  Mo.  1909,  says: 
"Upon  every  settlement  the  executor  or  ad- 
ministrator shall  show  that  every  claim  for 
which  disbursements  have  been  made  has 
been  allowed  by  the  court  according  to  law." 
Prior  to  the  Revision  of  1889  (section  223) 
this  section  contained  these  additional  words, 
"or  thall  produce  such  proof  of  the  demand 
a*  would  enable  the  claimant  to  recover  in 
a  tuit  at  law."  R.  S.  Mo.  1879,  |  230.  This 
portion  was,  in  said  revision,  stricken  out. 
In  Springfield  Grocer  Co.  v.  Walton,  95  Mo. 
App.  526,  loc.  clt  5.33,  69  S.  W.  477,  478, 
Judge  Barclay,  speaking  of  the  change  in 
the  statute,  said:  "The  alteration  of  the  law 
in  question  was  intended  to  make  the  allow- 
ance by  the  court  an  essential  prerequisite 
to  the  payment  of  all  ordinary  demands 
against  an  estate.  •  •  •  The  credits 
claimed,  therefore,  could  not  properly  be  al- 
lowed to  the  administrator,  where  any  in- 
terested party  excepts  or  objects  thereto  on 
final  settlement"  And  our  Supreme  Court 
in  Langston  v.  Canterbury,  173  Mo.  122,  loc. 
dt  128,  73  S.W.  151,  152,  explicitly  held  to 
the  same  effect  In  deciding  this  point  the 
Supreme  Court  said:  "The  amendment  of 
that  section  by  striking  out  the  last  clause 
and  reducing  It  to  what  we  now  have  is  a 
very  emphatic  expression  of  legislative  Intent 
that  nothing  less  than  the  allowance  of  the 
claim  by  the  court  would  avail  the  adminis- 
trator." 

If  the  statute  and  the  construction  placed 
thereon  by  the  Supreme  Court  In  the  Langs- 
ton  Case  are  still  binding  on  us,  there  is  no 


autttority  in  us,  or  in  the  trial  court,  to  per- 
mit an  administrator  to  take  credit  for  a 
debt  paid  by  him  but  which  was  not  allowed, 
however  muCb  we  may  feel  that  in  equity 
and  good  conscience  be  should  be  allowed 
such  credit  The  law  was  so  framed  in  or- 
der to  protect  dead  men's  estates,  and  to 
make  sure  that  I>efore  any  claim  Is  paid 
it  will  recdve  the  careful,  unbiased  sanction 
of  a  court's  formal  Judgment  It  is  a  law 
easily  observed.  There  is  nothing  difficult 
for  an  administrator  to  do  in  obeying  it  All 
he  has  to  do  is  to  say:  "Have  your  claim 
allowed  and  I  will  pay  it,  but  not  before." 
In  fact,  it  is  a  help  to  him,  since  it  relieves 
him  of  the  responsibility  of  deciding  the  Just- 
nes?  and  legality  of  debts. 

The  case  of  Judson  v.  Bennett  233  Mo. 
607,  136  S.  W.  681,  ought  not  In  my  Judg- 
ment, to  be  deemed  an  authority  to  the  con- 
trary. If  the  writer  understands  the  facts 
correctly,  the  will  in  that  case  conveyed  the 
property  to  the  executors  with  specific  di- 
rections to  manage  the  estate  and  pay  all 
debts  of  the  deceased  without  having  them 
allowed  by  the  probate  court.  On  page  623 
of  233  Mo.,  on  page  684  of  136  S.  W.,  of  the 
Judson  Case,  the  trial  court  in  its  findings 
of  fact  says  that,  ordinarily,  executors 
would  have  no  right  to  pay  any  Indebtedness 
without  the  same  having  been  first  allowed, 
but  that  "in  this  case  the  will  directs  them 
to  do  so,"  and  "contains  provisions  that  are 
not  found  in  any  cases  cited  by  the  counsel 
or  found  by  the  court:  First,  the  provision 
for  the  payment  of  the  debts  without  allow- 
ance by  the  probate  court"  233  Mo.  624, 
136  S.  W.  685.  It  was  argued  before  the 
trial  court  in  that  case  that  this  direction  In 
the  will,  to  pay  debts  without  having  them 
allowed,  was  a  nullity,  as  tlie  "testator  had 
no  right  to  fix  any  mode  for  the  settlement  of 
his  debts  except  the  mode  provided  by  law." 
233  Mo-.  623,  136  S.  W.  684.  But  the  trial 
court  held  that  such  provision  in  the  ■will 
was  not  a  nullity.  And  the  Supreme  Court 
upheld  that  view.  And  it  was  in  passing 
on  this  question  that  the  Supreme  Court  on 
page  646  of  233  Mo.,  on  page  691  of  136  S. 
W.,  uses  the  language  which,  at  first  blush, 
seems  to  hold  contrary  to  the  original  opin- 
ion herein  and  the  Langston  and  Spring- 
field Grocer  Co.  Cases.  But  that  language, 
though  perhaps  general  In  Its  terms,  is  ap- 
plicable only  to  the  peculiar  facts  of  that 
case  and  to  the  subject  then  under  discus- 
sion. This  subject  is  disclosed  in  the  open- 
ing lines  of  the  paragraph  containing  that 
language.  The  Supreme  Court  say:  "The 
contention  of  counsel  for  appellants  Is  the 
law  of  the  state,  applicable  to  probate  mat- 
ters, and  not  the  tcills  of  deceased  persons, 
governs  the  settlement  and  distribution  of 
their  estates."  And  it  is  in  passing  on  this 
question,  1.  e.,  the  validity  of  such  a  provi- 
sion in  the  will,  that  the  court  uses  the 
language  referred  to. 

The  language  of  the  Supreme  Court  on 
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page  649  of  233  Mo.,  on  page  681  of  136 
S.  W.,  to  the  effect  that  the  law  imposes 
certain  duties  on  executors  which  they  can- 
not escape,  among  them,  the  collection  and 
preservation  of  the  assets  and  the  payment 
of  debts,  was  not  nsed  in  answer  to  any 
argument  on  the  question  now  before  as.  In 
fact,  it  was  not  said  on  this  point  at  all, 
but  on  an  entirely  different  one.  The  trial 
court  liad  allowed  respondents  commissions 
twice,  once  as  executors  and  again  as  trus- 
tees, and  it  was  in  passing  on  the  propriety 
of  this  allowance  that  the  Supreme  Court 
used  in  the  language  last  above  mentioned. 
On  this  point  the  Supreme  Court  disapprov- 
ed the  ruling  of  the  trial  Judge,  while  it  ap- 
proved its  ruling  on  the  other  point.  So  that 
the  language  could  not  possibly  apply  to  the 
latter. 

In  conclusion,  I  do  not  think  the  Judson 
Case  was  dealing  with  the  precise  question 
we  have  here.  The  language  used  applies 
only  to  the  facts  of  that  case  wherein  the 
will  directed  the  debt*  to  ie  paid  without 
allowance.  While  it  appears  general  in  its 
terms,  yet  It  was  not  intended  to  apply  to 
administrators  or  executors  where  there  was 
no  snch  authority  in  the  will.  Hence  it 
does  not  overrule  the  Langston  Case  in  173 
Mo.,  but  leaves  it  still  in  force,  and  there- 
fore our  duty  Is  to  follow  the  Liangston  Case 
and  the  statute.  Hence  the  Judgment  should 
be  affirmed. 

I  do  not  think  the  language  of  the  Supreme 
Court  on  page  647  of  233  Mo.,  on  page  691 
of  136  S.  W.,  in  the  Judson  Case,  that 
"counsel  for  appellants  have  cited  us  to  no 
authority  supporting  that  proposition,  nor 
have  we  been  able  to  find  any  such,"  means 
that  either  the  statute  or  the  Langston  Case 
tias  been  overlooked,  but  only  that,  owing  to 
the  peculiar  and  unusual  authority,  to  pay 
debts  without  allowance,  contained  in  the 
will,  makes  the  statute  and  the  Langston 
Case  inapplicable  to  the  Judson  Case.  For 
these  reasons,  I  vote  to  affirm  the  Judgment 

'  ELLISON,  P.  J^  concurs  in  separate  opin- 
ion. JOHNSON,  J.,  dissents,  and  deeming 
the  majority  opinion  on  rehearing  to  be  in 
conflict  with  the  decision  of  the  Supreme 
Court  in  the  Judson  Case,  supra,  certifies 
this  case  to  that  tribunal  for  final  determina- 
tion. 


ELLISON,  P.  J.  (concurring).    So  far  as 
heirs  are  concerned,  the  testator,  being  under 
no  obligation  to  them,  may  direct  in  bis  will 
that  bis  debts  may  be  paid  without  allow- 
ance by  the  probate  court    If  the  testator 
disposes  of  that  part  of  his  estate  in  that 
way,  he  has  a  right  to  do  so,  without  con- 
sulting the  wishes  of  his  heirs,  and  they  are 
only  entitled  to  what  remains.    The  question 
before  the  Supreme  Court  in  Judson  v.  Ben- 
nett, 233  Mo.  607,  136  S.  W.  681,  is  not  the 
one  involved  here.    In  this  case  there  was  no 
will,  and  the  estate  was  therefore  to  be  set- 
tled by  the  administrator  as  directed  by  the 
statute;    that  is,  to  pay  only  such  debts  as 
have  been  allowed.    While  In  that  case  there 
was  a  will  which  directed  the  debts  to  be 
paid  without  allowance.     The  contention  of 
the  heirs  in  that  case,  as  disclosed  in  their 
instruction,  quoted  at  page  645  of  233  Mo., 
at  page  691  of  136  S.  W.,  was  tliat  the  ex- 
ecutors had  no  right,  "under  the  will,"  to 
I>ay  claims  against   the   estate  until   after 
they  had  been  first  allowed.    And  the  court, 
at  page  646  of  233  Mo.,  at  page  681  of  136 
S.  W.,  stated  the  question  raised  by  them 
was  that  the  probate  statute  governed  the  ex- 
ecutors, and  not  the  wiU.    It  Is  to  that  qoes- 
tlon  Judge  Woodson's  opinion  is  addressed. 
It,  in  all  probability,  did  not  occur  to  the 
court  tliat  its  remarks  would  be  regarded  as 
applicable  to  cases  of  ordinary  administra- 
tion  where  there  was  no  will,   or,  if  one, 
where  no  direction  was  given  by  the  testator. 
To  a  correct  understanding  of  language  the 
first  requisite  Is  to  ascertain  the  subject  to 
wUch  it  Is  addressed.    I  concur  In  the  opin- 
ion of  Judge  TRIMBLE. 

JOHNSON,  J.  (dlssenttng.)  I  think  the 
language  of  the  Supreme  Court  in  the  Judson 
Case  in  couched  In  such  broad  and  compre- 
hensive terms  as  to  preclude  the  thought  that 
the  rule  overturning  the  Langston  Case  was 
intended  to  be  restricted  in  its  application 
to  special  cases  such  as  that  the  court  bad 
under  consideration.  Therefore  I  cannot 
regard  the  majority  opinion,  in  the  present 
case,  the  reasoning  and  logic  of  which  I  ap- 
prove, in  any  other  light  than  as  being  In 
conflict  with  tlie  latest  decision  of  the  Su- 
preme Court  on  the  subject  and  it  Is  for 
that  reason  that  I  certify  the  cause  to  the 
Supreme  Court 
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IX)UISVILLB  &  N.  B.  CO.  t.  COMMON- 
WEAI/TH. 

(Court  of  Appeals  of  Kentnck7'    Juu  6k 
1913.) 

1.  GsnnRAi.  Law  (i  1063*)— Appkait-Ob- 
jrwJxiONS— Motion  fob  New  Tsiait-Fah,- 
URE  TO  Uboe. 

A  rnlinK  on  an  objection  to  evidence  not 
made  a  ground  for  new  trial  cannot  be  consid- 
ered on  appeal. 

rEkL  Note.— For  otlier  cases,  see  Criminal 
Law,  Cent  Dig.  U  2873,  2676-2684;  Dec  Dig. 
11063.*] 

2.  COBPOBATIONS  (i  534* )— Peoof-De  Paoto 

EXISTEKCB. 

In  a  criminal  proceeding  against  a  corpo- 
ration, it  is  only  necessary  to  show  defend- 
ant's existence  as  a  de  facto  corporation, 
which  may  be  established  by  evidence  that  it 
acted  and  was  accepted  in  the  community  un- 
der the  name  alleged. 

[Bd.  Note.— For  other  cases,  see  Corpora- 
tions.  Cent.  Dig.  f  2147;   Dec.  Dig.  i  534.*] 

8.  CinaNAi,  Law  (i  304*)— Bvidescb— Ju- 
dicial Notice— GoBPOBATioNB  Cbkatxd  bt 
Leoibuliivb  Act. 

In  a  prosecution  of  the  Louisville  &  Nash- 

rille   Railroad   Company,   the  court  will   take 

judicial  notice  that  it  is  a  corporation. 

[Ed.   Note.— For   other   cases,   see   Criminal 

Law,    Cent   Dig.    H   700-717,   2951%;     Dec 

Dig.  I  304.*] 

4.  Cbimihai,  Law  (|  195*)— Beoolation— 
BiiOCKiNO  Fboos— Statutes— Instbuct^on 
— Natube  of  Offense. 

Ky.  St.  I  780,  provides  that  all  railroad 
companies  shall  block  the  frogs  on  their 
tracks  to  prevent  the  feet  of  employes  from 
being  caught  therein,,  and  section  793  pro- 
vides that  any  company  failing  to  comply 
with  or  delating  or  permitting  any  of  its  em- 
ployes or  agents  to  violate  any  of  the  pro- 
visions of  section  780  shall  in  addition  to  sub- 
jecting itself  to  any  dama{;es  that  may  be 
caused  by  such  failure  or  violation  be  guilty 
of  a  misdemeanor,  and  be  fined  for  each  fail- 
ure or  violation  not  less  than  $100  nor  more 
than  $500,  to  be  recovered  by  indictment. 
Held,  that  such  sections  could  not  be  con- 
strued merely  as  imposing  a  penalty  for  a 
railroad's  single  violation  m  failing  to  block 
all  of  its  frogs  but  as   providing  a  separate 

Eenalty  for  failing  to  block  each  frog,  and 
ence  a  conviction  for  failing  to  block  a  spe- 
cifically designated  frog  was  not  a  l>ar  to  a 
prosecution  for  violating  a  different  one. 

[EkI.  Note— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  {»  382,  383;  Dec  Dig.  | 
196.*] 

Appeal  from  Circuit  Court,  iBell  County. 

The  LooisvlUe  &  Nashville  Bailroad  Com- 
pany was  convicted  of  falling  to  block  a 
frog  located  at  a  specified  point  on  its  track, 
and  it  appeals.    Affirmed. 

O.  W.  Metcalf,  of  PinevlUe,  and  Benjamin 
D.  Warfield,  of  Louisville,  for  appellant 
Cbaa.  I.  Dawson,  of  PlneTille,  Jas.  Oamett, 
Atty.  Gen.,  O.  S.  Hogan,  Asst  Atty.  Gen., 
and  J.  G.  Forester,  of  Harlan,  Com.  Atty., 
for  the  Commonwealth. 


MILLEB,  3.    The  appellant  was  indicted 
at  the  November  term  of  the  Bell  circuit 


court,  under  section  780  of  tbe  Kentucky 
Statutes,  for  its  failure  to  blocic  a  frog  of  Its 
railroad  track  at  a  point  on  Its  main  track  in 
Mlddlesboro,  opposite  a  building  formerly 
occupied  by  tbe  Norton  Hardware  Company, 
so  as  to  prevent  the  feet  of  its  employ&i 
from  being  caught  in  said  frog.  Upon  a  trial 
the  jury  imposed  a  fine  of  $100;  and,  from 
tbe  judgment  upon  that  verdict,  tbe  defend- 
ant appeals. 

In  its  brief  appellant  assigns  three  grounds 
for  a  reversal:  (1)  The  trial  court  erred  in 
permitting  witnesses  for  the  commonwealth 
to  testify  that  appellant  was  a  corporation; 
(2)  defendant's  motion  to  require  the  jury  to 
find  for  it  upon  the  evidence  should  bave 
been  sustained  because  It  Is  claimed  the  evi- 
dence shows  that  the  frog  referred  to  In  tbe 
indictment  and  in  the  testimony  was  not  the 
property  of  the  defendant,  but  was  the  prop- 
erty of  tbe  Virginia  Iron,  Coal  &  Coke  Com- 
pany ;  and  (3)  tbe  court  erred  in  overruling 
defendant's  plea  of  former  conviction. 

[1]  1.  It  would  be  a  sufficient  answer  to 
tbe  first  error  suggested  to  point  out  tbe 
fact  that  this  alleged  error  was  not  made  a 
ground  for  a  new  trial,  and  cannot  there- 
fore be  considered  uimu  appeal.  It  is  a  well- 
settled  rule  of  this  court  that  no  error  com- 
mitted during  tbe  trial  Is  available  upon  ap- 
peal, unless  It  has  been  specifically  relied 
upon  in  tbe  grounds  for  a  new  trial.  Hat- 
field V.  Adams,  123  Ky.  428,  96  8.  W.  583, 
29  Ky.  Law  Bep.  880;  Acme  Mills  &  Eleva- 
tor Oo.  v.  Rives,  141  Ky.  786,  133  S.  W.  786; 
Board  of  Coundlmen  of  City  of  Ftankfort 
V.  Buttlmer,  146  Ky.  818, 143  S.  W.  410. 

[2]  Furthermore,  the  evidence  was  compe- 
tent In  order  to  show  that  tbe  defendant 
is  a  corporation  created  under  tbe  laws  of 
this  stat^  it  is  only  necessary  to  show  tbe 
de  facto  existence  of  such  corporation,  and 
that  may  l>e  established  by  evidence  tending 
to  show  tbat  it  acted  and  was  accepted  in 
the  community  as  a  corporation  under  tbe 
name  alleged.  Standard  Oil  Oo.  v.  Common- 
wealth, 122  Ky.  440,  91  S.  W.  1128,  29  Ky.  Law 
Bep.  5;  Geo.  H.  Goodman  v.  Commonwealth, 
99  S.  W.  252,  30  Ky.  Law  Bep.  519;  Morse 
V.  Commonwealth,  129  Ky.  312,  HI  S.  W. 
714,  33  Ky.  Law  Bep.  831,  894. 

[3]  Furthermore,  the  court  will  take  Ju- 
dicial notice  that  appellant  is  a  corporation. 
In  M.  H.  &  E.  B  R.  Oo.  V.  Commonwealth, 
140  Ky.  258, 130  8.  W.  1086,  we  said:  "What 
evidence  will  be  sufficient  to  sustain  tbe  al- 
legation was  pointed  out  in  Standard  Oil  Co. 
V.  Commonwealth,  122  Ky.  440  [91  S.  W. 
1128,  29  Ky.  Law  Rep.  5].  By  section  1624, 
Ky.  Stats.,  judicial  notice  is  taken  of  acts 
of  tbe  General  Assembly ;  and  so,  where  a 
corporation  is  created  by  legislative  act,  tbe 
court  will  take  judicial  notice  that  it  Is  a 
corporation.  Commonwealth  v.  Cincinnati  et 
al.  B.  B.  Co.,  6  Ky.  Law  Bep.  306;  L.  &  N. 
B  B.  Co.  V.  Commonwealth,  11  Ky.  Law 
Bep.  442.    Judicial  notice  will  not  be  taken 
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of  articles  of  Incorporation  filed  in  the  office 
of  the  secretary  of  state ;  but  in  view  of  the 
rights  of  railroad  companies,  and  the  stat- 
utes on  the  subject,  it  will,  unless  the  con- 
trary appears,  be  presumed  that  a  railroad 
company  is  a  corporation.  All  the  provisions 
of  the  Kentucky  Statutes  regulating  rail- 
roads are  placed  In  the  chapter  on  private 
corporations;  and  only  corporations  are  au- 
thorized to  condemn  land  for  right  of  way, 
depot  grounds,  and  the  like.  It  is  universal 
to  incorporate  companies  to  own  and  operate 
railroads.  A  firm  cannot  well  do  the  busi- 
ness, 'the  court,  therefore,  did  not  err  in 
refusing  to  instruct  the  jury  peremptorily 
to  find  for  the  defendant  on  the  ground  that 
the  prosecution  failed  to  introduce  evidence 
that  the  defendant  was  a  corporation." 

2.  We  'cannot  agree  with  counsel  for  ap- 
pellant that  the  evidence  clearly  shows  the 
frog  mentioned  in  the  indictment  and  in  the 
testimony  belonged  to  the  Virginia  Iron, 
Coal  &  Coke  Company.  While  some  of  the 
testimony  of  the  prosecuting  witness,  Slusher, 
Is  vague  and  uncertain,  it  is  not  susceptible 
of  the  Interpretation  put  upon  it  by  appel- 
lant. Moreover,  the  testimony  of  Bingham, 
the  other  prosecuting  witness,  is  not  subject 
to  the  criticism  applied  to  Slusber's  testi- 
mony. At  most.  It  can  only  be  said  that  the 
testimony  upon  this  point  is  conflicting ;  and, 
there  being  testimony  upon  either  side  of  the 
IN-oposition,  it  was  for  the  Jury  to  determine 
the  disputed  fact. 

[4]  3.  The  indictment  was  found  under  sec- 
tion 780  of  the  Kentucky  Statutes  which 
reads  as  follows:  "Before  the  first  day  of 
January,  1894,  every  company  shall  adjust, 
flz  or  block  the  frogs  on  its  tracks  to  pre- 
vent the  feet  of  its  employes  from  being 
caught  therein." 

Section  793  of  the  Kentucky  Statutes  fixes 
the  penalty  as  follows:  "Any  company  fail- 
ing to  comply  with  or  violating  or  permitting 
any  of  its  employes  or  agents  to  violate  any 
of  the  provisions  of  sections  772,  773,  774, 
775,  777,  778,  780,  781,  782,  786,  787,  and  791 
of  this  article  shall,  in  addition  to  subjecting 
itself  to  any  damages  that  may  be  caused  by 
such  failure  or  violation,  be  guilty  of  a  mis- 
demeanor, and  be  fined  for  each  failure  or 
violation  not  less  than  one  hundred  nor  more 
than  five  hundred  dollars,  to  be  recovered  by 
Indictment  in  the  circuit  court  of  any  county 
through  which  the  company  in  default  op- 
erates a  line  of  road,  or  in  the  Franklin  cir- 
cuit court." 

Thirty-one  similar  indictments  were  return- 
ed against  appellant  at  the  same  term  of  the 
Bell  circuit  court;  and  upon  a  trial  under  the 
first  indictment  (No.  1,025)  appellant  was  on 
February  4, 1013,  found  guilty  and  fined  $100. 
When  the  second  indictment  (No.  1,026)  on 
which  this  appeal  was  prosecuted  was  called 
for  trial  -on  F'ebruary  5,  1913,  the  defendant 
pleaded  its  former  conviction  under  indict- 
ment No.  .1,025  in  bar  of  the  commonwealth's 
right  to  prosecute  it  under  indictment  No. 


1,026.  The  circuit  court,  however,  overruled 
the  plea,  and  it  is  claimed  this  was  error. 
The  indictments  specified  separate  and  dis- 
tinct frogs  with  sufflclent  certainty  to  show 
separate  and  distinct  offenses.  Section  793 
of  the  Kentucky  Statutes,  above  quoted,  pro- 
vides a  penalty  for  "each  failure  or  viola- 
tion" of  section  780.  The  statute  is  there- 
fore broad  enough  in  its  terms  to  make  the 
failure  to  block  any  frog  a  separate  and  dis- 
tinct offense.  It  is  quite  true  that,  if  the 
commonwealth  had  indicted  the  defendant 
generally  for  having  failed  to  block  its  frogs 
without  specifying  any  particular  frog,  a 
conviction  would  have  been  a  bar  to  prosecu- 
tions for  prior  similar  offenses.  The  case  at 
bar,  however,  is  quite  different.  Appellant 
takes  the  ground  that  since  the  statute  does 
not  require  it  to  block  "each  frog,"  but  re- 
quires it  to  block  "the  frogs,"  it  Is  merely 
a  requirement  that  appellant  shall  block  all 
of  it  frogs;  and  if  it  fails  to  block  all  of  Its 
frogs  it  will  then  be  liable  to  a  fine,  not 
for  each  frog  it  has  failed  to  block,  but  for  its 
failure  to  comply  with  the  statute  by  block- 
ing all  of  its  frogs.  Under  this  rather  un- 
usual construction  of  the  statute,  appellant 
could  in  no  event  be  made  liable  if  It  blocked 
one  frog  although  It  left  the  other  31  unblock- 
ed. Surely  no  such  construction  was  ever 
contemplated  by  the  Legislature.  The  stat- 
ute was  passed  for  the  protection  of  em- 
ployes of  railroads ;  and,  if  we  were  to  adopt 
the  construction  contended  for  by  appellant, 
the  protection  thus  afforded  would  be  no  pro- 
tection. Commonwealth  v.  I.  O.  R.  R.  Co., 
55  S.  W.  10,  21  Ky.  Law  Rep.  1342.  It  re- 
quires little  argument  or  illustration  to  show 
that  the  offense  for  which  appellant  was 
found  guilty  under  the  indictment  in  this 
case  (No.  1,026)  is  not  the  same  offense  for 
which  appellant  was  tried  and  found  guilty 
under  the  first  indictment  (No.  1,025). 

In  Roberson's  Criminal  Law,  §  52,  the  rule 
is  stated  as  follows:  "A  plea  of  former  ac- 
quittal or  conviction  will  avail  as  a  bar 
whenever  the  facts  charged  in  the  second 
indictment  would,  if  proved,  have  prevented 
a  legal  conviction  upon  the  prior  indictment 
under  which  the  prisoner  has  been  acquitted 
or  convicted.  In  such  case  the  plea  will  be 
good  though  the  offense  be  charged  under  a 
different  name.  The  plea  must  state  that 
the  offenses  charged  in  the  two  Indictments 
are  one  and  the  same,  or  it  will  not  be  good." 

Mr.  Bishop  says  the  offenses  are  not  the 
same:  "First,  when  the  two  indictments  are 
so  diverse  as  to  preclude  the  same  evidence 
from  sustaining  both;  or,  secondly,  when  the 
evidence  offered  on  the  first  Indlctmoit,  and 
that  Intended  to  be  offered  on  the  second,  re- 
late to  different  transactions,  whatever  be 
the  words  of  the  respective  allegations;  or, 
thirdly,  when  each  Indictment  sets  out  an 
offense  differing  in  all  of  its  elements  from 
that  in  the  other,  though  both  relate  to  one 
transaction;  or,  fourthly,  when  some  techni- 
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cal  Tariance  preclades  conTictlon  on  the  flret 
indictment  but  permits  It  on  the  second."  1 
CMm  Law,  f  1001. 

If  on  the  trial  of  Indictment  1,025  the  proof 
had  described  the  frog  mentioned  in  Indict- 
ment 1,026,  the  court  would  have  been  com- 
pelled to  sustain  a  motion  to  find  the  defend- 
ant not  guilty  upon  the  ground  that  there 
bad  been  a  fatal  variance;  and,  under  the 
rule  above  announced,  this  clearly  shows 
that  the  two  offenses  are  not  the  same.  The 
cases  relied  upon  by  appellant  are  not  in 
point  and  do  not  sustain  Its  position. 

In  Commonwealth  t.  Standard  Oil  Co.,  120 
Ky.  724,  87  S.  W.  1090,  the  prosecution  was 
against  the  company  for  falling  to  procure 
the  annual  license  required  of  it  by  law;  it 
was  indicted  for  doine  hnstn/wio  without  first 
having  paid  its  annual  license  tax.  Under 
that  state  of  case  there  was  but  a  single 
offense,  not  several  offenses,  since  the  offense 
consisted  in  falling  to  pay  the  Ucense  tax. 
The  same  is  true  of  Wilson  v.  Common- 
wealth, 110  Ky.  769,  82  S.  W.  427,  26  Ky. 
Law  Kep.  685,  where  Wilson  was  Indicted 
for  practicing  dentistry  in  violation  of  law. 
The  offense  there  was  a  continuous  one  and 
entirely  different  from  the  case  at  bar.  The 
case  of  Cawein  v.  Commonwealth,  110  Ky. 
273,  61  S.  W.  275,  22  Ky.  Law  Bep.  1734,  was 
similar  to  the  case  Just  referred  to. 

In  Commonwealth  v.  Crowell,  60  S.  W.  179, 
22  Ky.  Law  Bep.  1182,  Crowell  was  Indicted 
for  maintaining  a  nuisance  in  several  bouses : 
each  house  being  described  In  the  Indictment. 
It  was  contended  that  the  Indictment  was 
bad  for  duplicity  in  tliat  the  maintaining  of 
a  nuisance  in  each  house  was  a  separate  of- 
fense. The  only  question  decided  was  wheth- 
er this  plea  was  good,  and  the  court  merely 
held  that  the  commonwealth,  if  it  so  desired, 
might  elect  to  lump  all  the  offenses  into  one. 
It  nowhere  Intimated  that  the  defendant 
might  not  have  been  indicted  for  maintain- 
ing a  nuisance  In  each  house.  And  so  here, 
if  the  commonwealth  had  desired  to  do  so 
it  could  have  lumped  all  of  these  32  offenses 
into  one  offense;  but  it  also  had  the  right  to 
separate  them  into  distinct  offenses,  as  it 
did. 

In  re  Snow,  120  U.  S.  274,  7  Sup.  Ct  656, 
30  L.  Ed.  658,  the.  prosecution  was  for  a  vio- 
lation of  the  polygamy  law.  Snow  was  in- 
dicted separately  for  living  with  three  wives 
at  the  same  time,  and  the  court  very  properly 
held  that  it  was  simply  one  offense  under 
the  statute,  because  polygamy  consists  of 
living  with  more  than  one  wife.  But,  If  in- 
stead of  Indicting  him  for  polygamy,  he  liad 
been  indicted  for  adultery  and  each  Indict- 
ment had  named  a  different  woman,  certainly 
be  could  not  have  pleaded  a  trial  under  one 
of  the  Indictments  as  a  bar  to  the  trial  of  the 
others.  Clearly  the  conviction  of  appellant 
under  the  first  indictment  for  a  specific  of- 
fense was  not  a  bar  to  its  trial  and  convic- 


tion under  the  second  indictment  for  a  dis- 
tinct and  separate  offense  consisting  of  its 
failure  to  block  a  different  frog. 
Judgment  affirmed. 


BOBEBTS  et  al.  v.  CALHOUN. 
(Court  of  Appeals  of  Kentucky.    June  3,  1913.) 

1.  BotrNDAKTEs  (I  37*)— Beview  —  Questions 
OF  Fact. 

In  an  action  involving  a  disputed  boandaiy, 
where  the  oral  testimony  as  to  the  boundary  was 
contradictory  and  unsatisfactory,  many  of  the 
witnesses  testifying  from  tlieir  memory  of  what 
others  told  them  years  before,  the  trial  court's 
finding  was  sustained  by  the  testimony  of  a 
surveyor  who  ran  the  calls  of  the  boundary,  and 
the  witnesses  made  references  to  exhibits  and 
maps  not  copied  into  the  record  and  which  the 
clerk  of  the  lower  court  certified  he  was  unable 
to  supply,  the  chancellor,  who  bad  the  benefit  of 
this  evidence  and  was  doubtless  acquainted  with 
the  witnesses,  was  in  a  better  position  to  judge 
of  the  weight  of  their  testimony,  and  his  finding 
would  not  be  disturbed. 

[Ed.  Note. — For  other  cases,  see  Boundaries, 
Cent  Dig.  H  184-194 ;   Dec.  Dig.  f  37.*] 

2.  BovNOABiss  (i  37*)  —  EviDBHOB  —  Suffi- 
ciency. 

In  an  action  involving  a  disputed  boundary, 
the  weight  of  the  evidence  Md  to  support  the 
chancellor's  finding  as  to  the  location  of  the 
boundary. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent  Dig.  SJ  184-194 ;  Dec.  Dig.  §  37.*] 

Appeal  from  Circuit  Court,  Pulaski 
County. 

Action  by  Clarence  Boberts  and  another 
against  Bluford  Calhoun.  Judgment  for  de- 
fendant, and  plaintiffs  appeaL    Aflirmed. 

See,  also,  149  Ky.  731,  149  S.  W.  991. 

Denton  ft  Flippln,  of  Somerset,  for  ap- 
pellants. Morrow  ft  Morrow,  of  Somerset, 
for  appellee. 

LASSINO,  J.  Clarence  Roberts  and  Mag- 
Ola  Roberts,  infant  children  of  Henry  Rob- 
erts, deceased,  by  their  guardian,  brought 
suit  In  the  Pulaski  circuit  court  against  Blu- 
ford Calhoun,  in  which  they  alleged  that 
they  were  the  owners  of  a  certain  described 
tract  of  land  in  said  county,  upon  which 
the  said  Calhoun  was  committing  trespass 
by  cutting  and  removing  timber  therefrom. 
They  asked  tliat  he  he  enjoined  and  re- 
strained from  so  doing.  A  temporary  re- 
straining order  was  Issued.  Defendant  an- 
swered and  admitted  cutting  the  timber,  but 
denied  that  plaintiffs  were  the  owners  of 
the  land  from  which  it  was  cut  Upon  this 
Issue,  the  case  was  prepared  for  trial,  and 
upon  final  submission  the  (:hanceUor  was  of 
opinion  tha't  the  plaintiffs  did  not  own  the 
land  on  which  the  timber  In  question  stood, 
and  be  therefore  dismissed  their  petition. 
They  appeal. 

Appellants'  father,  Henry  Boberts,  owned 
a  tract  of  land  along  the  waters  of  the  Cum- 
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berland  fiver  omt  the  month  of  Gave  creek 
and  knowu  aa  the  "Seminary  sarrey."  The 
beginning  point  of  said  anrrey  Is  lost,  and 
there  la  no  fixed  object  marking  the  aeoond 
and  third  comers.  The  accompanying  map 
8bow8  the  location  of  the  timber  which  was 
cut,  with  reference  to  the  claims  of  appel- 
lants and  appellee: 


post  oak;  thence  8.  48*  W.  880  poles  to  th* 

beginning." 

[1,  2]  The  sngar  tree  at  the  beginning  cor- 
ner has,  according  to  the  testimony  of  all  the 
witnesses,  been  gone  for  many  years.  While 
sbveral  of  the  witneases  for  appellants  have 
testtfled,  either  from  personal  knowledge 
or  from  statements  that  have  been  made  fee 


If  the  tme  boundary  line  of  the  Seminary 
survey  is  the  black  line  from  X  to  B,  the 
Judgment  is  correct  and  should  be  affirmed. 
On  the  other  hand,  if  the  exterior  boundary 
line  of  said  snrvey  is  as  shown  on  the  map 
by  the  dotted  line  P-14,  then  the  timber  In 
controversy  stood  upon  land  admittedly  own- 
ed by  appellants.  Hence  the  controversy  is 
over  the  true  location  of  this  line  separating 
the  lands  of  appellants  from  those  of  ap- 
pellee. 

The  deed  under  which  appellants  dalm 
calls  for  the  following  boundary:  "Begin- 
ning at  a  sugar  tree,  thence  running  S.  79* 
B.  60  poles  to  a  dogwood;  thence  K  88*  B. 
120  poles  to  a  poplar;  thence  S.  79*  B.  80 
poles  to  a  gum;  thence  N.  85°  EI  48  poles 
to  a  dogwood;  thence  S.  49*  B.  60  poles  to 
a  black  oak;  thence  S.  71*  B.  20  poles  to  a 
white  oak;  thence  S.  13*  B.  80  poles  to  an 
elm;  thence  N.  65*  B.  70  poles  to  two  pop- 
hurs;  thence  N.  20*  W.  40  poles  to  an  elm; 
thence  N.  15*  B.  80  poles  to  a  poplar;  thence 
N.  25*  W.  100  poles  to  a  poplar  and  dog- 
wood; thence  N.  83°  W.  80  poles  to.  a  black 
oak;  thence  N.  25*  W.  140  polee  to  a  double 


them  by  old  dtlzens  who  were  acquainted 
with  the  location  of  this  tree,  that  it  stood 
at  or  near  the  intersection  of  tiie  dotted  lines 
at  "P,"  approximately  the  same  number  of 
witnesses  for  appellee  have  testified  that  it 
stood  at  or  near  the  intersection  of  the  dark 
black  lines  at  "B."  The  reasons  given  by 
the  witnesses  for  so  locating  this  corner  are 
not  only  unsubstantial  but  far  from  satis- 
factory. Many  of  them  never  saw  the  tree 
standing,  and  testified  merely  from  their 
memory  of  what  old  inhabitants  said  to  them 
In  conversations  had  from  10  to  40  years  be- 
fore the  date  upon  which  they  were  testify- 
ing. With  no  other  means  of  enabling  them 
to  fix  the  location  of  this  banning  corner, 
It  is  not  surprising  that  they  are  unable  to 
agree  as  to  its  tme  location.  This  evidence, 
when  considered  as  a  whole,  cannot  be  said 
to  be  of  any  material  aid  in  determining  the 
true  location  of  this  diluted  line. 

The  only  evidence  in  the  record  of  sabstan- 
tlal  value  la  that  of  the  surveyor,  M.  A. 
Waddle,  who  recently  ran  out  some  of  the 
lines  of  the  Seminary  survey  in  an  effort  to 
locate  the  comer  in  dispatOb     He  testlflee 
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tbat  cornen  1,  2,  and  3,  of  said  rarrey  were 
lost,  that  la,  there  was  nothing  at  either 
of  these  points  to  show  where  the  comers 
stood;  but  that  at  the  fourth  point,  the 
Snin  tree  called  for  as  a  comer  tree  was 
still  standing,  and  the  flgnres  or  marks  on 
it  showed  that  it  was  a  corner  tree.  From 
the  age  of  the  marks  on  this  tree,  the  witness 
was  able  to  testify  that  It  was,  in  fact,  the 
tree  called  for  In  the  original  survey.  He 
started  at  this  gum  tree  and,  by  reversing 
the  calls  and  retracing  the  lines,  established 
the  beginning  comers  at  the  intersection  of 
the  black  lines  at  the  letter  "B."  He  testi- 
fies tbat  be  reversed  the  call  S.  79*  E.  80 
poles,  and  that  the  llne^  when  so  ran,  brought 
blm  near  a  point  where  it  was  claimed  the 
poplar  tree  marking  the  third  comer  in  the 
Seminary  survey  once  stood.  From  tbat 
point  he  reversed  the  next  call,  N.  88*  B. 
120  poles,  carrying  him  back  to  the  second 
comer  of  the  Seminary  survey,  and  from  that 
point  he  ran  the  line,  S.  79°  E.  reversed  60 
poles,  making  the  proper  allowances  for  vari- 
ations, and  that  brought  him  to  the  point 
designated  on  the  map  by  the  letter  "B." 
He  then  reversed  the  call  and  ran  the  closing 
line,  which  is  the  line  In  dispute,  and  found 
some  marked  timber  along  the  black  line 
running  from  the  figure  "X"  to  the  figure 
"l-B."  This  timber  was  not  exactly  on  the 
line,  but  near  it.  varying  from  6  to  10  feet 
The  marks  on  these  trees  showed  that  they 
bad  been  there  for  many  years.  While  this 
eviience  is  not  at  all  conclusive.  It  is  per- 
suasive, that  the  line  "X-B,"  as  established 
by  this  witness,  is  approximately  correct 

The  record  is  not  entirely  dear  as  to  how 
the  closing  lines  of  the  Seminary  survey  were 
run  in  order  to  establish  the  point  "X" ; 
but  as  the  original  patent,  as  well  as  the  deed 
under  which  appellants  claim,  calls  for  a 
straight  line  between  the  last  and  first  cor- 
ners, and  this  line,  when  run  by  the  witness, 
was  found  to  be  near  a  fairly  well  defined 
line  of  trees  bearing  marks  sufficiently  an- 
cient to  warrant  the  Inference  that  they  were 
line  trees  of  the  Seminary  survey,  it  is  appar- 
ent that  the  point,  at  which  he  started  to  run 
the  closing  call  of  the  Seminary  survey,  must 
have  been  approximately  correct 

Reference  is  made  by  the  witness  to  ex- 
hibits and  maps  which  are  not  copied  into  the 
record  and  which  the  clerk  of  the  lower  court 
has  certified,  in  response  to  rule,  that  he  is 
unable  to  supply.  Just  what  aid  these  lost 
exhibits  and  maps  would  be  in  enabling  us  to 
determine  the  true  location  of  this  disputed 
line,  it  is  impossible  to  tell;  but,  as  the 
chancellor  had  the  benefit  of  this  evidence, 
and  was  doubtless  also  acquainted  with  many 
of  the  witnesses,  and  thus  in  a  better  posi- 
tion to  Judge  of  the  weight  that  should  be 
given  their  testimony,  we  feel  that  this  is 
one  of  that  class  of  cases  where  we  may, 
with  peculiar  propriety,  rely  upon  the  judg- 


ment of  the  chancellor.    Indeed,  while  the 
evidence  before  us  Is  not  satisfactory,  the 
weight  thereof  supports  the  finding  of  the 
chancellor. 
The  Judgment  Is  therefore  affirmed. 


MILLER  V.  COMMONWEALTH. 

(Court  of  Appeals  of  Kentucky.    May  SO, 
1913.) 

1.  Witnesses     (I    61*)— Commtkhct— HuB- 

BAKD   AND   WiFE. 

While  civ.  Code  Prac  |  606  provides  that 
neither  a  husband  nor  wife  shall  testify  against 
each  other,  yet  under  Ky.  St  |  1214,  provid- 
ing that  in  case  of  seduction  no  prosecution 
shall  l>e  instituted  where  the  person  charged 
shall  have  married  the  girl  unless  he  shall 
without  such  cause  as  constitutes  a  ground  of 
divorce  desert  her  within  three  years,  in  which 
case  the  prosecution  shall  be  proceeded  with 
as  if  no  marriage  had  taken  place,  the  wife 
in  case  of  desertion  after  her  marriage  to  her 
seducer  Is  competent  to  testify  against  him 
though  he  be  her  husband. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  M  163,  174-176;  Dec  Dig.  |  «1;» 
Trial,  Cent  Dig.  1 10&] 

2.  SEDUOnON   (I   87*)— Pbosecdtioii— iKDIOT- 

VEMT. 

In  a  prosecution  under  E^.  St  |  1214, 
providing  that  where  accused  shall  have  mar- 
ried the  girl  sednced  no  prosecution  shall  be 
instituted  unless  he  shaU  without  cause  aban- 
don her  within  three  years,  in  which  case  the 
prosecution  shall  be  proceeded  with  as  though 
no  marriage  had  taken  place,  an  indictment 
for  seduction  in.  a  prosecution'  renewed  after 
accused's  abandonment  of  bis  wife,  whom  he 
seduced  before  marriage,  need  not  set  out  the 
abandonment  in  accordance  with  Cr.  Code 
Prac.  I  1^,  requiring  a  statement  of  the  acts 
constituting  the  oSense;  for  the  original  se- 
duction and  not  the  abandonment  is  the  of- 
fense. 

[Ed.  Note. — ^For  other  cases,  see  Seduction, 
Cent  Dig.  gi  63-66;    Dec  Dig.  |  87.*] 

3.  Cbiuinal  Law    (i   1206*)— Punibbuknt— 
Indetebminate  Sentence. 

The  indeterminate  sentence  law  applies 
only  where  the  crime  charged  was  committed 
after  June,  1910,  when  it  became  effective. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Die.  K  3271-3277,  3279,  3280; 
Dec  Dig.  I  1206;*  Statutes,  Cent  Dig.  { 
349.] 

4.  CBimNAi.    Law    (S    814*)— Instruction— 
Application  to  Case. 

In  a  prosecution  for  seduction  under  Ky. 
St  f  1214,  providing  that  no  prosecution  shall 
be  instituted  where  the  person  charged  shall 
marry  the  girl  seduced,  unless  he  shall  with- 
ont  such  cause  as  constitutes  a  ground  of  di- 
vorce desert  and  abandon  her  within  three 
years  after  marriage,  an  instruction  need  not, 
where  there  was  no  evidence,  of  any  ground 
for  divorce,  recite  the  qualifying  clause. 

[Bd.  Note. — For  other  cases,  see  Criminal 
Law,  C<'nt  Dig.  H  1821,  18.33.  1839,  1860, 
1865,  1883,  1890,  1924,  1979-19S5,  1987;  Dec. 
Dig.  §  814.*] 

5.  Seduction  (J  36*)— Offense- What  Con- 
stitutes—"Abandonment." 

Accused,  who  married  the  girl  sednced 
but  refused  to  recognize  her  as  his  wife  and 
treated  her  in  such  a  cruel  manner  as  to  de- 
stroy her  pence  and  hapiiiness,  is  guilty  of 
"abandonment"  under  !<>'.  St.  {  1214,  provid- 
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iug  that  no  proseeation  for  sedaction  shall  be 
instituted  where  the  person  charged  shall  have 
married  the  girl  seduced  unless  he  shall  will- 
fully and  without  cause  desert  or  abandon 
her  within  three  years. 

[Ed.  Note.— For  other  cases,  see  Seduction, 
Cent  Dig.  {  62;   Dec.  Dig.  {  36.* 

For  other  definitions,  see  Words  and  Phras- 
es, voL  1,  p.  413;   voL  8,  p.  7559.] 

6.  CBiiaNAi.  Law    (i   1130*)   —   Dbfbotivk 

Bbiefs. 

Under  rule  3,  |  3,  of  the  Ckturt  of  Ap- 
peals (154  S.  W.  vii),  providing  that  every 
brief  snail  be  accompanied  by  a  classification 
of  the  'questions  discussed,  briefs  not  contain- 
ing such  classification  will  be  stricken  from  the 
record. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  2956,  2965-2970,  3205; 
Dec.  Dig.  I  1130.*] 

Appeal  from  Circuit  Court,  Oasey  County. 

Tom  Miller  was  convicted  of  Beduction, 
and  be  appeals.    A£9rmed. 

O.  F.  Montgomery,  of  Liberty,  for  appel- 
lant. James  Gamett,  Atty.  Gen.,  and  Over- 
ton S.  Hogao,  Asst  Atty.  Gen.,  for  the  Oom- 
monwealth. 

MILLER,  3.  The  Indictment  charged  ap- 
pellant with  having  seduced  a  female  under 
21  years  of  age.  Section  1214  of  the  Ken- 
tucky Statutes  reads  as  follows:  "Whoever 
shall,  under  promise  of  marriage,  seduce 
and  have  carnal  knowledge  of  any  fonale 
under  twenty -one  years  of  age,  shall  be  guilty 
of  a  felony  and,  upon  conviction  thereof, 
shall  be  confined  in  the  penitentiary  not  less 
than  one  year  nor  moi<e  than  five  years.  No 
prosecution  shall  be  instituted  where  the 
person  charged  shall  have  married  the  girl 
seduced,  or  offer  and  be  willing  to  marry 
her,  unless  he  shall  willfully  and  without 
such  cause  as  constitutes  a  statute  ground 
of  divorce  to  the  husband,  abandon  or  desert 
her  within  three  years  after  the  date  of  the 
marriage,  and  any  prosecution  instituted 
shall,  upon  the  request  of  the  defendant,  be 
suspended  If  the  iKir^  accused  marry  the 
girl  seduced  before  final  Judgment;  but  the 
prosecution  shall  be  renewed  and  proceed  as 
though  no  marriage  had  taken  place  if  the 
accused  shall  willfully  and  with6ut  such 
cause  as  constitutes  a  statutory  ground  of 
divorce  to  the  husband  abandon  or  desert 
his  wife  within  three  years  after  the  mar- 
riage. All  prosecutions  under  this  section 
shall  be  instituted  within  four  years  after 
the  commission  of  the  offense." 

At  the  time  of  the  alleged  seduction,  early 
in  the  year  1010,  the  prosecuting  witness, 
Lillie  May  Thomas,  was  about  17  years  of 
age,  and  appellant  had  been  paying  her  at- 
tention for  two  or  three  years.  Their  rela- 
tions continued  until  about  May,  1011,  when 
it  became  apparent  that  the  prosecuting  wit- 
ness was  pregnant;  and  her  father,  after 
learning  of  her  condition,  caused  a  warrant 
to  be  issued  for  appellant.  He,  however,  was 
not  arrested  under  the  warrant;   but,  hearing 


of  it,  be  left  the  state  and  did  not  return 
until  December  of  that  year.  While  he  was 
out  of  the  state  this  indictment  was  returned, 
and  a  child  was  born  to  the  prosecuting  wit- 
ness. Immediately  upon  bis  return  in  De- 
cember, 1911,  he  married  the  prosecuting 
witness,  took  her  and  the  child  with  him  to 
his  mother's  home,  where  they  remained  un- 
til January  29,  1912,  at  which  time  the  wife 
left,  taking  her  infant  with  her,  and  claim- 
ing she  was  compelled  to  do  so  by  reason  of 
the  bad  treatment  she  had  received.  So  far 
as  the  record  shows,  the  indictment  was  not 
filed  away  by  the  circuit  court  after  the 
marriage,  but  remained  on  thfe  docket;  and 
upon  the  separation  in  January,  1912,  the 
prosecutidn  of  the  case  was  renewed.  Upon 
his  trial  appellant  was  found  guilty  and 
sentenced  to  four  years'  Imprisonment  He 
appeals.  After  the  separation  there  was  no 
amendment  of,  or  change  In,  the  indictment, 
but  it  continued  to  be  merely  an  Indictment 
charging  appellant  with  the  crime  of  seduc- 
tion. 

[1]  The  wife  was  permitted  to  testify  aa 
to  the  treatment  she  received  from  her  hus- 
band during  their  marriage,  and  it  is  urgent- 
ly Insisted  for  appellant  that  under  the  pro- 
vision of  section  606  of  the  Civil  Code,  which 
provides  tluit  "neither  a  husband  nor  his 
wife  shall  testify  while  the  marriage  exists, 
or  afterwards  concerning  any  communica- 
tion between  them  during  marriage,  nor  shall 
either  of  them-  testify  against  the  other," 
the  wife  was  not  a  competent  witness.  But 
the  provision  of  section  1214,  quoted  above, 
which  expressly  provides  that;  where  the  ac- 
cused in  such  cases  marries  the  prosecuting 
witness  and  willfully  abandons  her  within 
three  years,  the  prosecution  shall  be  renewed 
"and  proceed  as  though  no  marriage  had 
taken  place,"  must  be  treated  as  a  repeal  of 
section  606  of  the  GivU  Code  in  so  far  as  it 
applies  to  cases  of  this  character.  It  was 
plainly  the  legislative  purpose  not  only  to 
make  the  wife  a  competent  witness  as  to 
the  acts  constituting  the  offense  before  mar- 
riage, but  as  to  all  acts  of  the  husband  with- 
in three  years  after  marriage,  which  might 
constitute  or  be  evidence  of  willful  deser- 
tion or  abandonment  The  provisions  of  the 
section  embracing  this  feature  were  enacted 
in  an  amendment  of  1906,  and  became  neces- 
sary by  reason  of  a  reprehensible  practice 
which  had  grown  np  In  this  class  of  cases 
under  the  old  statute,  whereby  the  accused 
was  offered  an  easy  avenue  of  escape  from 
the  consequences  of  his  conduct  by  going 
through  the  form  of  a  marriage'  with  the 
prosecuting  witness,  and  immediately  aban- 
doning her.  lAx^dng  to  the  evil  intended  to 
be  corrected  by  the  amendment,  it  cannot 
be  doubted  that  It  was  Intended  to  repeal 
section  606  of  the  Code  in  so  far  as  it  ap- 
plied to  these  cases.  There  was  no  other 
way  of  reaching  the  evlL 

[2]  It  is  insisted,  however,  that  because 
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there  was  no  allegation  In  the  Indictment 
that  appellant  had  deserted  his  wife  within 
three  years  after  the  marriage,  a  peremptory 
Instruction  to  find  him  not  guilty  should 
have  been  given.  This  claim  is  based  upon 
the  idea  that,  where  there  is  a  renewed  pros- 
ecution under  section  1214  after  the  mar- 
riage and  desertion,  the  prosecution  is  for  a 
new  offense  separate  and  distinct  from  the 
original  seduction,  and  must  therefore  be 
set-out  In  the  indictment  as  required  by  sec- 
tion 122  of  the  Ci-lminal  Oode.  This  Tlew 
would  require  a  new  indictment  It  Is,  how- 
ever, based  upon  a  misconception  of  the 
statute  which  merely  provides  in  such  cases 
for  the  suspension  of  the  prosecution  if  the 
accused  marries  the  girl  before  final  Judg- 
ment, and  that  "the  prosecution  shall  be  re- 
newed and  proceed  as  though  no  marriage 
had  taken  place,"  upon  his  desertion  of  her 
within  three  years.  This  plainly  refers  to 
the  original  Indictment  and  prosecution  for 
seduction,  which  have  been  merely  suspend- 
ed by  the  marriage.  In  other  words,  the 
statute  does  not  make  the  desertion  a  sep- 
arate offense,  but  evidently  intended  that 
the  original  offense  might  be  taken  up  and 
prosecuted  to  Judgment  if  the  desertion  oc- 
cnrred,  without  cause,  and  within  three 
years. 

This  statute  was  upheld  throughout  in 
Commonwealth  v.  McNutt,  133  Ky.  702,  118 
8.  W.  -978,  where  McNutt  was  indicted  for 
seduction  after  the  marriage  and  subsequent 
abandonment  And,  in  the  later  case  of  Com- 
monwealth V.  Tobin,  MO  Ky.  265,  130  S.  W. 
1116,  we  pointed  out  the  true  nature  of  the 
offense  to  be  seduction  and  not  abandonment, 
saying:  "The  offense  Is  yet,  as  it  was  in 
the  beginning,  the  seduction  of  an  infant 
female  under  promise  of  marriage.  Allowing 
the  accused  to  marry  her  is  reparation  only 
in  event  that  he  abides  with  her  three  years 
(unless  ground  for  divorce  mentioned  should 
arise).  The  period  of  limitation  for  prosecu- 
tion under  the  statute  is  now  raised  to  four 
years,  so  as  to  give  the  prosecution  a  means 
of  enforcing  the  criminal  statute  against  the 
seducer,  should  he  within  that  time  bring 
himself  again  subject  to  Its  proylsiona  It 
was  therefore  held  In  McNutt's  Case  that  the 
marriage  of  the  accused  and  the  girl  did  not 
alone  satisfy  the  statute ;  that  he  must  main- 
tain the  relation  for  the  required  time,  or  be 
subject  to  ponisbment  as  if  he  had  not  mar- 
ried her  at  alL  The  indictment  in  McNutt's 
Case  was  for  seduction."  And  as  to  the  pro- 
cedure, we  further  said:  "It  is  suggested  that 
the  indictment  in  the  case  at  bar  shows  in 
its  tuce  that  the  accused  had  been  indicted 
before  his  marriage  with  Miss  Berry,  and  it 
is  now  stated  that  as  that  indictment  was 
presumably  dismissed,  the  Judgment  is  a 
bar  to  further  prosecution.  Not  so.  Two 
courses  are  open  to  the  commonwealth  in 
prosecutions  for  seduction  when  the  accused 
marries  the  girl  seduced.  One  is  to  continue 
the  indictment  on  the  docket  for  three  years. 


or  to  file  it  away  with  leave  to  redocket  upon 
notice;  the  other  is  to  dismiss  it  and,  if 
within  three  years  of  the  marriage  cause 
arises  for  resuming  the  prosecution,  such  as 
the  abandonment  here  charged,  to  reindict 
the  defendant  in  substance  as  was  done  in 
the  McNutt  Case." 

[3]  As  the  seduction  was  committed  in  Feb- 
ruary 1910,  and  prior  to  the  enactment  of 
the  Indeterminate  sentence  law  of  1910,  the 
court  properly  left  the  fixing  of  the  penalty 
to  the  Jury,  under  the  law  then  in  force. 
The  indeterminate  sentence  law  became  ef- 
fective in  June,  1910,  and  applies'  only  where 
the  crime  charged  is  committed  after  that 
time.  Stewart  v.  Commonwealth,  141  Ky. 
522,  133  a  W.  202;  Dial  v.  Commonwealth, 
142  Ky.  32,  133  S.  W.  976. 

Appellant's  contention  that  his  motion 
for  a  peremptory  instruction  should  have 
been  sustained  is  without  merit,  whether  it 
be  treated  as  based  upon  the  alleged  insuffi- 
ciency of  the  evidence,  or  the  interpretation 
claimed  for  the  statute.  There  was  ample 
evidence  to  carry  the  case  to  the  Jury,  under 
our  construction  of  the  statute. 

The  court  gave  the  following  instructions: 
"(1)  If  you  believe  from  the  evidence  beyond 
a  reasonable  doubt  that  the  defendant  in  this 
county,  and  before  the  finding  of  the  indict- 
ment did,  under  a  promise  of  marriage,  se- 
duce and  have  carnal  knowledge  of  LUlie 
May  Thomas,  who  was  then  a  female  under 
the  age  of  21  years,  and  if  you  further  be- 
lieve from  this  evidence  beyond  a  reasonable 
doubt  that  the  defendant,  within  three  years 
after  his  marriage  with  Llllie  May  Thomas, 
willfully  deserted  and  abandoned  her,  you 
will  find  defendant  guilty  as  charged  in  the 
indictment  and  fix  his  punishment  at  con- 
finement in  the  penitentiary  at  not  less  than 
one  nor  more  than  five  years.  (2)  If  you 
have  a  reasonable  doubt  of  defendant  having 
been  proved  guilty,  you  will  find  him  not 
guilty.  (3)  The  refusal  of  the  defendant, 
after  marrying  the  witness  Lillle  May  Thom- 
as, to  recognize  and  treat  her  as  his  wife,  or 
the  treatment  of  her  in  such  cruel  and  in- 
human manner  as  to  destroy  permanently 
her  i)eace  and  happiness,  or  such  treatment 
as  to  show  an  aversion  to  her  on  the  part  of 
the  husband,  constitutes  fin  abandonment  ad 
used  in  these  instructions,  and  if  you  be- 
lieve from  the  evidence  beyond  a  reasonable 
doubt  that  the  defendant  so  recognized  and 
treated  the  said  Lillle  May  Thomas,  as  set 
out  in  tills  instruction.  No.  3,  after  he  mar- 
ried her,  you  will  be  authorized  to  find  such 
treatment  desertion,  and  abandonment  as 
contemplated  by  the  law.  (4)  If  the  Jury  be- 
lieve from  the  evidence  that  the  defendant 
Tom  Miller,  in  good  faith  married  the  prose- 
cuting witness,  Lillle  May  Miller,  and  at- 
tempted to  live  with  her  and  treat  her  as 
his  wife,  and  she  by  her  own  conduct  pre- 
vented him  from  doing  so,  they  will  find  de- 
fendant not  guilty." 
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[4]  Appellant  complains  that  tlie  first  In- 
struction was  predjudidal  to  his  rights  be- 
cause it  failed  to  incorporate  therein  the 
provision  of  the  statute  which  would  excuse 
Ms  abandonment  of  his  wife  If  he  had  such 
cause  as  constituted  a  statutory  ground  of 
divorce.  But  as  there  was  no  evidence  ttiat 
appellant  had  any  such  defense,  the  court 
properly  omitted  the  qualifying  phrase,  "and 
without  such  cause  as  constitutes  a  statutory 
ground  of  divorce  to  the  husband." 

[I]  It  Is  further  complained  that  the  third 
Instruction  defining  "abandonment"  is  errone- 
ous. The  evidence  was,  however,  amply  suffi- 
cient to  warrant  the  third  Instruction,  and 
its  phraseology  Is  not  objectionable. 

The  appellant  offered  no  instructions,  and 
those  given  by  the  court  fairly  presented  the 
Issues  to  the  Jury,  and  are  not  subject  to  any 
substantial  criticism. 

[I]  The  briefs  of  both  parties  are  stricken 
from  the  record,  because  neither  brief  Is 
accompanied  by  a  classification  of  the  ques- 
tions discussed,  with  the  authorities  relied 
on  to  sustain  them,  as  is  required  by  section 
8  of  rule  3  of  this  court  (154  S.  W.  vll). 

Judgment  aOirmed. 


GUSLEB  et  aL  T.  HAYS  (two  cases). 

(Court  of  Appeals  of  Kentucky.    June  10, 
1918.) 

L  Deeds  (|  211*)— Mehtal  Capacitt— Sot- 

riCIENOT— BVIDENCK. 

In  an  action  to  set  aside  deeds  made  by 
plaintiffs'  mother  to  others  of  her  children,  on 
the  ground  that  she  was  not  mentally  com- 
petent to  make  them,  and  that  they  were  ob- 
tained by  undue  influence,  evidence  held  to 
show  that  they  were  executed  to  carry  out 
the  wishes  of  her  first  husband,  from  whom 
she  received  the  land,  and  that  she  understood 
what  she  had  done. 

[Ed.    Note.— For   other    cases,    see    Deeds, 
Cent  Dig.  {{  637-647;   Dec  Dig.  |  211.»] 
2.  Appeal   and  Ebbob   (§   1009*)— Review- 
Questions  or  Fact. 

On  a  question  of  fact,  the  Court  of  Ap- 
peals gives  some  weight  to  the  finding  of  the 
chancellor,  and  will  not  disturb  his  finding  on 
doubtful  evidence. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  CenL  Dig.  fi  3970-3978;  Dec.  Dig.  J 
1000.»] 

Appeals  from  Circuit  Coort,  Lawrence 
County. 

Two  actions  by  Louisa  Ousler  and  others 
against  Sterling  Hays  and  John  Hays,  re- 
spectively. From  Judgments  in  eadi  case 
dismissing  the  petitions,  plaintiffs  appeaL 
Afllrmed. 

A.  O.  Carter,  Cain  &  Thompson,  and  O.  W. 
Castle,  all  of  Louisa,  for  appellants.  A.  J. 
Garred  and  W.  D.  O'Neal,  both  of  Louisa, 
for  appellee. 

HOBSON,  C.  J.  Margaret  Adams  on  Sep- 
tember 6,  1907,  executed  two  deeds  to  her 
sons  John  Hays  and  Sterling  Hays,  by  which 


she  conveyed  to  them  about  78  acres  of  land, 
which  was  all  the  land  she  owned.  The  con- 
sideration, as  set  out  in  each  deed,  is  the 
sum  of  $200,  and  the  obligation  of  the  gran- 
tee to  pay  $30  to  each  of  three  of  his  sisters, 
or  the  children  of  such  as  were  dead.  There 
were  six  sisters,  and  each  of  the  grantees 
was  to  pay  three  of  them  the  sum  of  $30. 
By  each  deed  it  was  provided  that  It  should 
come  In  full  force  at  the  death  of  Margaret 
Adams;  that  Is,  she  retained  the  use  of 'the 
land  for  her  life.  She  died  in  the  spring  of 
the  year  1912,  and  soon  after  her  death 
these  actions  were  brought  by  some  of  her 
other  children  and  grandchildren  to  set  aside 
the  deeds,  on  the  ground  that  she  was  not 
mentally  competent  to  make  them,  and  that 
they  were  obtained  by  undue  Influence.  The 
Issues  were  made  up,  and  a  large  mass  of 
testimony  taken.  Upon  final  hearing  the 
circuit  court  dismissed  the  petitions.  The 
plaintiffs  appeal. 

[1]  The  appeal  raises  purely  a  question  of 
fact  Margaret  Adams  was  70  years  old 
when  she  made  the  deeds.  Her  first  hus- 
band was  William  Hays,  and  from  him  she 
received  the  land  In  controversy.  Tbey  had 
eight  children,  two  boys  and  six  girls.  After 
William  Hays*  death  she  married  James 
Adams  about  24  years  before  the  deeds  In 
question  were  made.  The  girls  had  all  mar- 
ried and  lived  at  more  or  less  distance  from 
their  mother.  The  two  sons  eadi  lived  in  a 
quarter  of  a  mile  of  her,  and  on  a  part  of 
the  original  Hays  tract,  which  had  previous- 
ly been  conveyed  to  them.  According  to  the 
evidence  for  the  plaintiffs,  Ella  Carter,  a 
daughter  of  the  grantor  died  in  July  1907. 
She  was  very  much  attached  to  this  daugh- 
ter, and  nursed  her  very  assiduously.  After 
her  daughter's  death,  her  mind  for  some 
time  was  unsettled.  Previous  to  this  she  had 
expressed  the  purpose  of  dividing  her  prop- 
erty equally  among  all  the  children.  In  Sep- 
tember, 1907,  the  two  sons  divided  the  land 
between  themselves,  went  to  a  deputy  clerk, 
and  bad  him  prepare  the  deeds,  and  he  toolc 
them  over  and  they  were  signed  by  Margaret 
Adams  and  her  husband,  James  Adams.  She 
afterwards  declared  that  she  had  to  sign  the 
deeds;  that  they  were  worrying  her  life  out 
of  her.  Nothing  was  paid  when  the  deeds 
were  executed,  although  the  sons  afterwards 
paid,  or  offered  to  pay,  the  $30  to  each  of 
their  sisters.  The  land  was  worth  $2,000  or 
$3,000,  and  was  practically  all  the  propert7 
she  had.    Such  is  the  plaintiffs'  proof. 

On  the  other  band,  the  proof  for  the  de- 
fendants is  In  effect  this:  William  Hays, 
from  whom  she  had  received  the  land,  Iiad 
wished  to  deed  it  to  the  two  sons  in  his  life- 
time, but  she  had  put  him  off  saying  that 
there  was  plenty  of  time  for  this.  After  her 
first  husband's  death  she  continued  to  dier- 
Ish  the  purpose  of  carrying  out  his  wishes  In 
deeding  the  land  to  the  two  sons.     It  was 
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worth  abont  |1,200,  or,  acoonUng  to  James 
Adams,  only  $T0O.  She  directed  the  two 
sons  to  divide  tbe  land  between  themselves, 
and  directed  them  to  have  tbe  deeds  drawn. 
After  the  deeds  had  been  delivered  an  oil 
company  Was  taking  leases  In  the  neighbor- 
hood, and  one  of  the  sons  offered  to  surrender 
his  deed  to  his  mother,  so  that  she  conld 
lease  the  land  to  the  oil  company  and  get 
the  rent,  but  she  declined,  saying  that  she 
bad  made  the  deed  and  wanted  it  to  stand. 
James  Adams,  her  husband,  was  conveying 
bis  land  to  his  children,  and  when  he  asked 
her  to  sign  the  deeds  he  was  making  to  his 
children,  she  said  that  she  would  do  so,  if 
he  would  sign  the  deeds  she  wished  to  make 
for  her  land,  and  he  agreed  to  do  so.  While 
she  could  not  read  or  write,  she  was  a  wo- 
man of  good  natural  sense;  the  evidence 
leaves  no  doubt  in  our  minds  that  she  fully 
understood  what  she  had  done,  and  that  the 
deeds  were  executed  to  carry  out  the  wishes 
of  her  first  husband,  from  whom  she  had  re- 
ceived the  land.  The  great  weight  of  the 
evidence  shows  that  she  was  entirely  compe- 
tent to  execute  tbe  deeds  when  they  were  ex- 
ecuted, and  that  she  had  long  held  tbe  pur- 
pose of  not  dividing  the  estate  equally  be- 
tween all  the  children. 

[2]  On  a  question  of  fact  we  give  some 
w^ht  to  the  finding  of  the  chancellor,  and 
we  do  not  disturb  his  finding  on  doubtful 
evidence.  Except  for  a  short  time  Just  after 
her  daughter's  death,  when  she  talked  and 
acted  strangely,  nobody  seems  to  have  con- 
ceived the  idea  that  she  was  not  of  sound 
mind,  and  the  great  majority  of  the  witness- 
es, who  lived  around  her  and  knew  her  best, 
testify  not  only  that  they  never  saw  or 
beard  anything  indicating  unsoundness  of 
mind,  but  that  they  never  heard  the  question 
suggested  until  after  her  death.  She  was  a 
good  housekeeper,  managed  her  own  busi- 
ness, and  seems  to  have  understood  her  busi- 
ness transactions.  In  view  of  the  fact  that 
the  deeds  were  evidently  made  to  carry  out 
tbe  wishes  Of  her  first  husband,  and  no 
doubt  to  execute  a  plan  agreed  upon  between 
him  and  her,  the  circuit  court  did  not  err 
in  refusing  to  set  them  aside.  While  there  Is 
great  inequality  in  what  the  diildren  get 
from  her,  we  do  not  know  what  they  got 
from  their  tether,  William  Hays,  and  it  may 
be  that,  taking  his  estate  and  her  estate  to- 
gether, tbe  children  were  more  nearly  equal- 
ized. 

Judgment  affirmed  on  both  appeals. 


ALEXANDER  v.  AI.EXANDEB  et  aL 

(Court  of  Appeals  of  Kentucky.    June  10, 
1913.) 

1.  Action  (i  4*)— Oboumdb— Illboai.  Tbanb- 

ACTI0N8. 

Where  a  iberilf  in  the  territory  retained 
by  bim  collected  omitted  taxes  and  converted 
tbem  to  his  own  use  withont  reporting  tbiem 


for  aBseseiment,  as  required  by  statute,  or 
accounting  to  the  county  therefor,  and  col- 
lected certain  penalties  which  he  also  convert- 
ed to  his  own  nse,  and  acquiesced  in  the  same 
line  of  conduct  on  the  part  of  his  deputies  in 
the  territory  allotted  to  them',  be  was  in 
pari  delicto  with  his  deputies  as  to  the  amount 
so  collected  and  retained  by  them  and  could 
not  recover  such  amounts  from  tbe  deputies, 
although  he  was  subsequently  required  to 
account  to  the  county. 

[Ed.  Note. — For  other  cases,  see  Action, 
Cent  Dig.  U  17-24;   Dec.  Dig.  |  4.*] 

2.  Action  ({  4*)— Gbovnds— Iixkoai.  Tbans- 

ACTIONS. 

Where  a  sheriff  unlawfully  collected  taxes 
and  penalties  and  converted  them  to  his  own 
use  and  permitted  his  deputies  to  do  the  same 
in  their  territory,  and  also  through  a  mistake 
of  law  as  to  the  amount  of  commissions  to 
which  he  was  entitled  allowed  commissions  to 
the  deputies  at  an  excessive  rate,  the  allow- 
ance of  the  excessive  commissions  was  not 
part  of  the  unlawful  scheme  by  which  his  of- 
fice was  conducted,  and  hence  he  was  entitled 
to  recover  the  excessive  commissions  from  the 
deputies. 

[Ed.  Note.— For  other  cases,  see  Action, 
Cent  Dig.  U  17-24;   Dec  Dig.  {  4.*] 

Appeal  from  Circuit  Court,  Owen  County. 

Action  by  P.  A.  Alexander  against  L.  P. 
Alexander  and  another.  From  a  Judgment 
for  plaintiff,  defendants  appeal,  and  believ- 
ing that  tbe  recovery  is  Inadequate,  plalntUf 
cross-appeals.    Affirmed. 

Clore,  Dickerson  &  Clayton,  of  Cincinnati, 
Ohio,  and  H.  W.  Alexander,  H.  G.  Botts, 
and  W.  A  Lee,  all  of  Owenton,  for  appel- 
lant W.  B.  Moody,  of  New  Castle,  and  J. 
G.  Vallandlngbam,  of  Owenton,  for  appel- 
lees. 

CLAY,  C.  PlalntUr,  P.  A.  Alexander,  was 
elected  sherift  of  Owen  -county  for  a  term 
of  four  years  beginning  the  first  Monday  in 
January,  1898.  Prior  to  his  election  he  ap- 
proached defendant  L.  P.  Alexander  and  re- 
quested him  to  make  the  race  with  him,  and 
entered  into  a  written  contract  with  bim  by 
which  he  agreed  to  appoint  defendant  bis 
deputy  during  his  term  as  sheriff.  After  de- 
scribing the  territory  in  which  defendant 
was  to  act  as  deputy,  tbe  contract  provides: 
"Said  boundary  is  allotted  to  said  deputy  and 
all  the  sheriff's  business  therein,  subject, 
however,  to  the  rules,  usages,  practices,  and 
regulations  heretofore  common  between  high 
sheriffs  and  deputies.  The  within  agree- 
ment Is  made  on  condition  that  said  deputy 
will  conduct  his  business  within  the  limits 
prescribed  by  the  high  sheriff,  and  will 
faithfully  perform  his  duties  as  deputy  sher- 
iff and  render  bis  books  and  accounts  for 
Inspection  by  said  high  sheriff  when  called 
upon  to  do  BO.  Said  deputy  is  to  have  all 
profits  arising  from  deputy's  business  that 
falls  to  him  in  said  boundary." 

On  the  first  Monday  in  January,  1898, 
plaintiff  qualified  assherlff  by  taking  the  oath 
of  office  and  executing  the  various  bonds 
required   by   law.     Thereafter   he   annually 
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renewed  his  Tarloos  twnds  as  provided  by 
statute.  After  assuming  the  duties  of  hla 
office  be  appointed  defendant  a  deputy  and 
took  from  blm  a  bond,  signed  by  two  sure- 
ties, by  which  they  agreed,  upon  his  failure 
to  do  or  perform  any  of  his  duties  as  deputy 
sheriff,  they  would  pay  over  to  plaintifC  any 
and  all  sums  of  money  that  the  defendant  fail- 
ed to  pay  over  and  all  damages  done  to  plain- 
tiff by  any  acts  of  the  defendant  Thereafter 
defendant  made  a  settlement  with  plaintiff 
for  each  year  of  his  incumbency  as  deputy. 
Several  years  later  the  fiscal  court  of  Owen 
county  began  an  Investigation  of  Its  fiscal 
affairs  and  the  conduct  of  all  of  Its  ex-offi- 
dais  covering  a  period  of  13  years,  Including 
the  term  of  plaintiff  as  sheriff.  This  Inves- 
tigation brought  to  light  the  fact  that  many 
thousands  of  dollars,  which  belonged  to  the 
state  and  county,  had  been  collected  by 
plalntUf  and  his  deputies  and  retained  by 
them.  Of  the  amounts  so  collected  some 
were  for  excess  commissions,  some  were  for 
penalties,  and  some  were  for  taxes  (called 
"sleepers")  on  omitted  polls  and  property. 
Thereupon  It  brought  a  suit  against  plaintiff 
and  his  bondsmen  to  recover  certain  sums 
claimed  to  be  due.  After  trial  in  the  court 
below  and  a  reversal  of  the  Judgment  on 
appeal  to  this  court,  a  Judgment  was  enter- 
ed against  plaintiff  for  certain  sums  and  In- 
terest aggregating  $17,000.  Plaintiff  effected 
a  compromise  with  the  county  of  Owen  by 
paying  it  $12,500.  He  also  paid  the  common- 
wealth of  Kentucky  the  sum  of  $1,200  In  com- 
promise of  certain  salts  brought  against  him 
by  the  auditor  of  public  accounts. 

On  February  9,  1911,  plaintiff  brought  this 
action  against  defendant  to  recover  cer- 
tain excess  commissions,  penalties,  and  "sleep- 
ers" for  each'  of  the  years  1899,  1900,  1901, 
and  1902,  which  sums  it  Is  alleged  defend- 
ant. In  violation  of  law,  collected  and  ap- 
propriated to  his  own  use.  Numerous  de- 
fenses were  made  by  defendant.  Proof  was 
taken,  and  on  final  hearing  plaintiff's  peti- 
tion was  dismissed  as  to  all  Items,  except  the 
sum  of  $356,  excess  commissions  collected 
by  the  defendant  for  the  years  1900  and  1901. 
Judgment  was  given  against  the  defendant 
for  this  sum,  and  he  appeals.  Plaintiff  pros- 
ecutes a  cross-appeal  from  that  part  of  the 
Judgment  dismissing  the  petition  aa  to  the 
other  items  Involved. 

[1]  Defendant's  principal  defense  Is  based 
on  the  fact  that  the  sums  collected  and  re- 
tained by  him  were  fruits  of  the  unlawful, 
fraudulent,  and  unconscionable  transactions 
in  which  plaintiff  himself  participated  In 
such  a  way  that  equity  will  not  afford  him 
nuy  relief.  The  record  discloses  the  fact  that 
the  sheriff  had  made  for  himself  and  depu- 
ties pretended  copies  of  the  assessor's  books. 
He  caused  to  be  put  on  these  books  large 
amounts  of  property  and  many  polls  which 
were  omitted  from  the  assessor's  books.  He 
settled  with  the  state  and  county  by  the  as- 
sessor's books,  and  with  his  deputies  by  the 


pretended  copies  thereof,  and  thereby  receiv- 
ed and  converted  to  his  own  use  the  differ- 
ence. It  is  further  shown  that  throughout 
the  term  of  plaintiff,  and.  Indeed,  during  the 
preceding  term  when  be  was  a  deputy  sher- 
iff, there  existed  a  system  of  collecting  tax- 
es from  the  citizens  and  taxpayers  who  were 
not  assessed,  or  whose  names  did  not  appear 
on  the  assessor's  books,  for  the  particular 
year,  but  whose  property  was  actually  sub- 
ject to  assessment  and  taxation  for  those 
years.  The  sheriff  and  his  deputies  collect- 
ed such  taxes  as  if  the  property  had  been 
assessed,  but  failed  to  report  them  as  omit- 
ted or  to  account  to  the  county  for  the  sums 
so  collected.  The  evidence  leaves  no  doubt 
that  the  sheriff  did  this  himself  in  the  terri- 
tory retained  by  him,  and  knew  and  acqui- 
esced in  the  same  line  of  conduct  on  the 
part  of  his  deputies.  Plaintiff,  however.  In- 
sists that  the  doctrine  of  in  pari  delicto 
should  not  be  applied  In  this  case  because  he 
received  no  part  of  the  penalties  and  "sleep- 
ers" collected  and  retained  by  his  deputies. 
In  other  words,  it  is  argued  that  there  was 
no  Joint  interest  or  participation  by  plain- 
tiff in  the  wrongs  of  defendant  On  the  con- 
trary. It  Is  claimed  that  the  wrong  of  plain- 
tiff and  the  wrong  of  defendant  were  entirely 
distinct,  and  that  equity  denies  relief  only  In 
the  event  that  one's  bands  are  soiled  In  the 
transaction  which  is  the  subject  of  the  ac- 
tion. In  determining  this  question,  however, 
the  duties  and  relations  of  the  parties  must 
be  taken  into  consideration.  The  statute  not 
only  prohibits  the  sheriff  from  collecting  tax- 
es before  they  are  duly  assessed  and  cer- 
tified by  him,  but  makes  It  his  duty  to  report 
to  the  county  court  any  assessment  or  omit- 
ted list  of  persons  coming  within  his  knowl- 
edge. Kentucky  Statutes,  |{  4067,  4241 ;  Al- 
exander V.  Owen  County,  136  Ky.  420,  124  S. 
W.  386. 

When  the  sheriff  knew,  therefore,  that  the 
persons  and  property  constituting  the  list  of 
"sleepers"  were  not  assessed,  it  became  bis 
duty  by  virtue  of  the  statute  to  cause  them 
to  be  reported  for  assessment  He  not  only 
failed  in  his  duty  in  this  respect,  but  ac- 
tually collected  the  omitted  taxes  himself 
and  converted  them  to  his  own  use.  Not  only 
so,  but  he  knowingly  suffered  and  permitted 
his  deputies,  including  the  defendant  to  pur- 
sue the  same  course.  The  plan  adopted,  the 
practice  pursued,  and  all  the  attending  cir- 
cumstances show  that  there  was  a  well-ar- 
ranged plan  or  scheme  by  which  plaintiff  and 
his  deputies  were  to  profit  at  the  expense 
of  the  county  and  state.  In  such  a  case  the 
sheriff  can  be  a  guilty  participant  without 
receiving  any  of  the  proceeds  of  the  sums 
unlawfully  collected  by  his  deputies.  Hav- 
ing devised  the  Illegal  scheme  himself,  and 
having  set  an  example  for  his  deputies  by 
his  own  unlawful  conduct  and  having  know- 
ingly permitted  his  deputies  to  follow  that 
example  and  to  pursue  the  same  corrupt 
practices  In  their  respective  districts,  his  i>ar- 
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tldpation  la  the  unconscionable  transaction 
was  such  as  to  soil  his  hands,  even  though 
he  received  from  his  deputies  none  of  its 
fruits.  A  sherill  will  not  be  permitted  to  say 
to  his  deputies,  "Violate  the  law,  collect  all 
yon  can,  keep  all  you  get;  I  will  do  the 
same  tiling  myself;"  and  then  recover  the 
sums  so  collected  and  retained  by  his  depu- 
ties, which  he  never  intended  to  collect,  had 
it  not  been  for  the  action  of  the  state  and 
county  in  compeUlng  him  to  account  for  such 
sums.  Xbe  whole  scheme  being  fraudulent 
and  corrupt,  and  the  taint  being  on  him  as 
well  as  his  deputies,  equity  will  afford  him 
no  relief. 

No  reasonable  distinction  can  be  made  be- 
tween "sleepers"  and  penalties,  which  were 
collected  and  retained  by  defendant  They 
belonged  to  the  county  and  were  part  of  the 
fruits  of  the  unlawful  arrangement 

[2]  It  appears  that  prior  to  the  adoption 
of  the  present  Ck>n8tltutlon  there  was  in 
force  a  special  act  applicable  to  Owen  coun- 
ty, fixing  the  commission  of  the  sheriff  at 
7  per  cent  It  was  held  in  Alexander  v. 
Owen  County,  supra,  that  this  special  act  was 
repealed  by  the  general  law  regulating  fees 
of  sheriffs  generally,  which  was  subsequently 
enacted.  We  tlilnk  it  reasonably  clear  from 
the  record  that  both  plaintiff  and  defendant 
were  laboring  under  the  mistake  that  the 
special  act  was  still  in  force,  and  that  the 
allowance  of  commissions  to  the  defendant  at 
the  rate  of  7  per  cent  was  due  to  this  mis- 
take. That  being  true,  we  are  inclined  to 
agree  with  the  chancellor  that  the  aUowance 
of  the  excess  commissions  constituted  no 
part  of  the  unlawful  scheme  by  which  the 
sheriff's  office  was  conducted,  but  was  the 
result  of  an  honest  mistake  on  the  part  of 
the  parties.  It  follows  that  a  recovery  of  the 
excess  commissions  was  properly  allowed. 

Judgment  affirmed  both  on  original  and 
crosB-appeal. 


CITI  OF  LOUISVILLE  et  al.  v.  BOARD  OF 

EDUCATION  OP   CITY  OP 

LOUISVILLE  et  aL 

(Court  of  Appeals  of  Kentucky.    June  10, 
1913.) 

1.  Municipal  Cokpobations  (J  967*)— Tax- 
ation—Exemptions— "Mdnicipai-  Taxa- 
tion." 

A  achool  tax  levied  by  a  municipality  is 
not  a  "municipal  taxation"  within  Const  i 
170,  providing  that  the  General  Assembly  may 
authorize  any  city  to  exempt  manufactaring 
establishments  from  mnnjcipal  taxation,  so 
that  a  manufacturing  plant  is  not  exempt  from 
a  school  tax,  though  the  city  taxing  author- 
ities did  not  collect  such  tax  from  manufactur- 
ing plants  for  a  long  period. 

rEJd.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  U  206S-2074;  Dec. 
Dig.  {  067.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  5,  p.  4630.] 


2.  Statutes   (|   219*')— Constbuotion— Coh- 
tempobaneoub  constkuction. 

The  doctrine  of  contemporaneous  con- 
straction  of  statutes  by  public  officials  is 
sometimes  applied  to  aid  in  the  construction 
of   ambiguous  statutes. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  if  296,  207;   Dec  Dig.  i  219.*] 

3.  Statutes  (J  219*)— Executive  Constbuc- 
TiON— Exemptions. 

Mere  failure  of  public  officers,  charged 
with  enforcing  statutes  relating  to  the  col- 
lection of  taxes,  to  collect  such  taxes,  or  their 
acquiescence  in  exempting  them  from  taxa- 
tion, cannot  be  relied  upon  to  claim  exemption 
from  a  tax  plainly  imposed  by  statute  or  the 
Constitution, 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  {$  296,  207;   Dec.  Dig.  i  219.»] 

4.  Taxation      (&     191*)- Exemptionb— Au- 

THOBITT    of  LEOISLATUKE. 

The  Legislature  has  no  authority  to  ex- 
empt'property  subject  to  state  taxation  from 
taxation  for  school  purposes. 

[Eld.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  if  307,  308;    Dec.  Dig.  {  191.*] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Chancery  Branch,  First  Division. 

Action  by  the  City  of  LouisvlUe  and  others 
against  the  Board  of  Education  of  the  City 
of  Louisville  and  others.  From  a  Judgment 
for  defendants,  plaintiffs  appeal.     Affirmed. 

Stuart  Chevalier  and  Pendleton  Beckley, 
both  of  Louisville,  for  appellants  City  of 
Louisville  and  ethers.  Kobn,  Bingham,  Sloss 
&  Spindle,  of  Louisville,  for  appellant  iShut- 
tleworth  Clothing  Co.  Clayton  B.  Blakey 
and  Arthur  M.  Rutledge,  both  of  Louisville, 
for  appellees. 

CARROLL,  J.  Section  170  of  the  Consti- 
tution provides  in  part  that:  "The  General 
Assembly  may  authorize  any  incorporated 
city  or  town  to  exempt  manufacturing  es- 
tablishments from  municipal  taxation,  for  a 
period  not  exceeding  five  years,  as  an  induce- 
ment to  their  location."  In  pursuance  of 
this  constitutional  provision,  the  General  As- 
sembly in  1898  enacted  a  law,  now  section 
2OS0a  of  the  Kentucky  Statutes,  applicable 
to  cities  of  the  first  class,  providing  that 
"the  general  council  shall  have  power  by 
ordinance  to  exempt  from  municipal  taxa- 
tion, for  a  period  not  exceeding  five  years, 
manufacturing  establishments,  as  an  induce- 
ment to  their  location  within  the  city  limits" ; 
and  by  an  ordinance  approved  In  July,  1898, 
the  general  council  of  the  city  of  Louisville, 
following  the  language  of  the  Constitution 
and  the  statute,  provided  for  the  exemption 
for  a  period  of  five  years  of  such  manufac- 
turing establishments  as  were  entitled  to  the 
exemption.  In  1913  this  suit  was  brought 
for  the  benefit  of  the  Board  of  Education  of 
the  City  of  Louisville  against  the  assessor 
of  the  dty  and  two  manufacturing  establish- 
ments located  within  the  city,  asking  for  a 
mandamus  to  compel  the  assessor  to  assess 
for  the  use  and  benefit  of  the  Board  of  P^du- 
cation   the  property  owned   by  these  estab- 
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lishments,  and  snbject  to  taxation  within  the 
dty.  The  assessor,  as  well  as  the  manu- 
facturing concerns,  resisted  this  suit  npon 
the  ground  that  under  the  Constitution,  the 
statute,  and  the  ordinance  the  establishments 
that  it  was  sought  to  compel  him  to  assess 
were  exempt  from  taxation  for  school  pur- 
poses. In  answer  to  this  defense  the  Board 
of  Education,  which  Is  a  public  corporation 
having  charge  of  the  public  schools,  asserted 
that  the  exemption  authorized  did  not  apply 
to  taxes  levied  for  school  purposes,  and,  this 
view  of  the  question  liaving  been  adopted 
by  the  circuit  court,  the  writ  of  mandamus 
was  awarded,  and  the  assessor  and  the  es- 
tablishments sought  to  be  assessed  prosecute 
this  appeal. 

[1]  It  will  be  observed  that  the  exemption 
authorized    is    from    "municipal    taxation," 
and  the  controlling  Question  in  the  case  is 
whether  or  not  a  school  tax  levied  by  the 
mnnlcii^al  authorities  for  the  benefit  of  the 
public  or  common  schools  of  the  dty  is  a 
municipal  tax  within  the  meaning  of  these 
constitutional  and  statutory  provisions.     If 
the  school  tax  so  imposed  is  to  be  treated 
as  a  municipal  tax,  it  is,  of  course,  conceded 
by  counsel  for  the  Board  of  Education  that 
the  property  sought  to  be  assessed  for  the 
purpose  mentioned  is  not  subject  to  assess- 
ment   On  the  other,  hand,  if  the  school  tax 
le\ied  by  the  municipal  authorities  is  to  be 
regarded  as  a  state  tax,  then  the  property 
sought  to  be  assessed  is  subject  to  the  tax. 
This  question  is  no  longer  an  open  one  in 
this  state.     We  have  several  times  written, 
in  substance  and  effect,  that  every  common 
school  in  the  state,  whether  it  be  located  In 
a  populous  dty  or  In  a  sparsely  settled  rural 
district,  Is  a  state  institution,  protected,  con- 
trolled, and  regulated  by  the  state,  and  that 
the  fact  that  the  state  has  appointed  agendes 
such  as  fiscal  courts,  school   trustees,  and 
munldpal  bodies  to  aid  it  in  the  collection 
of  taxes  for  the  maintenance  of  these  schooU 
does  not  deprive  them  of  their  state  char- 
acter.   City  of  Louisville  y.  Commonwealth, 
134  Ky.  488,  121  S.  W.  411;   Prowse  v.  Board 
of  Education,  134  Ky.  865,  120  S.  W.  307; 
Elliott   V.   Gamer,  140  Ky.  167,  130  S.   W. 
097;    Board  of  Education  v.  Townsend,  140 
Ky.  248,  130  S.  W.  1105 ;  Mclntire  v.  Powell, 
137  Ky,  477, 125  S.  W.  1087 ;  City  of  Hender- 
son T.  Lambert,  8  Bush,  607;    Bamberger, 
Bloom  &  Co.  ▼.  City  of  LoulsrlUe,  82   Ky. 
337.    Therefore,  when  a  munldpal  body,  or 
a  county,  or  a  school  district,  levies  taxes 
for  school  purposes,  the  tax  so  levied  is  a 
state,  and  not  a  munldpal,  county,  or  dis- 
trict, tax,  although  it  be  levied  and  collected 
by  municipal  or  county  or  district  officers. 
The  fact  that  the  tax  is  levied  and  collected 
for  the  state  by  these  agencies  of  the  state 
appointed  for  that  purpose  does  not  deprive 
It  of  Its  character  as  a  state  tax.    Being  a 
state  tax  as  distinguished  from  a  munldpal, 
county,  or  district  tax,  the  dty,  aa  wtil  as 


the  Legislature  of  the  state,  would  be  with- 
out power,  even  had  it  attempted  to  do  so. 
to  exempt  property  from  the  burden  of  tills 
tax,  as  section  170  of  the  Constltntlon  for- 
bids the  exemption  from  taxation  of  mny 
property  not  therein  mentioned. 

We  are  referred  by  counsel  for  appellants 
to  the  cases  of  r»ulsvllle  School  Board  t. 
City  of  Louisville,  113  S.  W.  883,  City  of 
liOulBvllle  V.  Louisville  School  Board,  119  Ky. 
574,  84  S.  W.  720,  27  Ky.  Law  Rep.  209,  City 
Council  of  Richmond  v.  Powell,  101  Ky.  7, 27  S. 
W.  1,  16  Ky.  Law  Rep.  174,  and  Common- 
wealth of  Kentucky,  by,  etc.,  t.  Soutfaem 
Padflc  Co.,  154  Ky.  41,  156  B.  W.  865,  bnt 
in  no  one  of  these  cases  was  the  question 
here  presented  involved,  and  in  no  one  of 
them  was  it  held  in  opposition  to  the  list 
of  authorities  dted  that  a  school  tax  was 
not  a  state  tax. 

A  further  argument  in  behalf  of  this  ex- 
emption is  rested  on  the  ground  of  contem- 
poraneous construction.  It  appears  that  from 
the  time  of  the  adoption  by  the  dty  of  the 
exemption  ordinance  heretofore  quoted  nntli 
1912  ndther  the  taxing  authorities  of  the 
dty  of  Ix>alsvllle,  nor  the  school  officers  ot 
the  dty,  made  any  effort  to  collect  from  man- 
ufacturing establishments,  exempt  from  tax- 
ation under  the  ordinance,  a  school  tax,  and 
It  may  be  conceded  that  It  was  understood 
and  consented  to  by  these  offidals  that  the 
exemption  ordinance  relieved  the  establish- 
ments to  which  it  applied  from  the  payment 
of  a  school  tax,  and  this  failure  of  these  of- 
ficials to  collect,  or  attempt  to  collect,  the 
tax  is  seized  upon  as  a  reason  why  the 
school  tax  should  not  now  be  collected. 

[2]  The  doctrine  of  contemporaneous  co» 
structlon  is  frequently  invoked  and  some- 
times applied  as  an  aid  In  the  construction 
of  statutes  of  doubtful  meaning.  lUustratlye 
cases  on  this  subject  are:  City  of  Louisville 
v.  Louisville  School  Board,  119  Ky.  674,  84 
S.  W.  729,  27  Ky.  Law  Rep.  209;  Harrison 
V.  Commonwealth,  83  Ky.  162;  Auditor  of 
PubUc  Accounts  v.  Cain,  61  S.  W.  1016,  22 
Ky.  Law  Rep.  1888;  aty  of  LouisviUe  v. 
Louisville  Water  Co.,  105  Ky.  754,  49  8.  W. 
766,  20  Ky.  Law  Rep.  1^29;  Trustees  t. 
Board  of  Education,  141  Ky.  126,  132  S.  W. 
182;  City  of  LoulsvUle  v.  Ross,  135  Ky.  315, 
122  S.  W.  161;  Commonwealth  v.  Kentucky 
Distilleries  &  Warehouse  Co.,  143  Ky.  314, 
136  S.  W.  1032.  But  we  do  not  know  of  any 
authority  that  would  authorize  the  court  to 
resort  to  the  doctrine  of  contemporaneous 
construction  for  the  purpose  of  defeating 
the  effect  of  plain  and  unambiguous  consti- 
tutional and  statutory  provisions  that  Impose 
taxes. 

[3]  The  mere  failure  of  public  officers 
charged  with  a  public  duty  to  enforce  statu- 
tory and  constitutional  provisions  In  respect 
to  the  levy  and  collection  of  taxes,  or  the 
acquiescence  of  public  officers  in  conditions 
that  exempted  certain  property  from  its  f»tr 
share  of   the  burdens  ot  taxation,  shoold 
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BOt  be  permitted  to  stand  In  the  way  of  the 
correct  administration  of  the  law,  or  be 
construed  to  estop  more  diligent  and  efficient 
public  officers  when  they  attempt  to  perform 
their  duty  by  bringing  in  to  the  revenue 
proper  subjects  of  taxation  tliat  had  there- 
tofore been  allowed  to  escape  the  payment 
«t  ta^«. 

Another  argument  advanced  by  counsel  for 
appellants  in  support  of  the  exemption  claim- 
ed Is  found  in  a  statute,  which  it  is  said 
only  authorises  the  Board  dt  Education  to 
demand  that  the  dty  shall  levy  taxes  for  the 
benefit  of  the  schools  on  property  subject 
to  municipal  taxation.  It  appears  that  when 
the  charter  of  the  dty  of  LoulsTllle  was 
adopted  In  1883,  tbeie  was  a  section  in  the 
act  relating  to  education,  proTiding  in  sub- 
stance that  there  should  be  levied  and  col- 
lected a  tax  of  not  less  than  33  cents  on 
each  9100  worth  of  property  assessed  for 
taxes  for  city  purposes,  and  this  declaration 
as  to  the  character  of  property  that  should 
be  subject  to  school  taxation  was  subsequent- 
ly followed  in  amendments  to  the  school  law. 

[4]  It  should,  however,  be  kept  in  mind 
that  in  1803,  when  the  statute  was  first  en- 
acted, providing  for  the  levy  of  school  taxes 
on  property  assessed  for  city  purimses,  man- 
ufacturing establishments  were  not  exempt 
from  taxation  for  dty  puriwses.  The  act 
authorizing  this  exemption  was  not  adopted 
until  1898,  and  It  is  manifest  that  the  Legis- 
lature, in  providing  that  school  taxes  should 
only  be  levied  on  property  subject  to  taxa- 
tion for  dty  purposes,  did  so,  not  with  any 
▼lew  of  declaring  that  any  property  should 
be  exempt  from  taxation  for  school  purposes, 
but  merely  because  these  words  were  used 
in  the  original  act  But  however  this  may 
be,  the  Legislature  had  no  authority  to  ex- 
empt any  property  subject  to  state  taxation 
from  taxation  for  school  pnriposes. 

It  is  further  suggested,  although  the  sug- 
gestion is  not  pertinent  to  the  matter  In 
band,  that  a  ruling  that  a  school  tax  is  a 
state  tax  and  not  a  munlclital  tax  would 
have  the  efTect  of  virtually  destroying  the 
exemption  afforded  by  the  Constitution  and 
statute,  as  well  as  the  ordinance,  to  manu- 
fadnrlng  establishments,  as  a  number  of  ob- 
jects for  which  munldpal  corporations  levy 
and  collect  taxes  have  been  declared  to  be 
not  for  municipal  purposes,  and  hence  all  the 
taxes  collected  for  these  objects  must  be  re- 
garded as  state  and  not  munidpal  taxes. 
As  it  would'  be  out  of  place  in  this  opinion 
to  enter  into  a  discussion  of  what  are  and 
what  are  not,  strictly  speaking,  municipal 
taxes,  or  taxes  levied  for  munlcli)al  piir- 
poses,  we  must  decline  to  express  any  opin- 
ion on  the  subject  referred  to.  We  put  our 
decision  in  this  case  distinctly  uix>n  the 
ground  tliat  a  school  tax  is  not,  and  has 
never  been  recognized  in  tbls  state  as,  other 
than  a  state  tax. 


Having  the  foregoing  views  of  the  law 
of  this  case,  the  Judgment  of  the  lower  oonrt 
is  affirmed. 


NEWMAN  V.  NEWMAN  et  tL 

(Court  of  Appeals  of  Kentucky.     Jona  6^ 
1013.) 

1.  Dbbdb  (I  114*)— BnoiRCB. 

Where  an  owner  of  land,  0onveT«d  to  him 
as  the  "old  James  Newman  farm,*'  conveyed 
a  tract  of  land  known  by  such  name  to  his 
wife,  and  also  all  property  belonging  to  him. 
and  the  tract  in  controversy  was  a  part  of 
such  farm,  and  the  owner  ■ubse^nently  de- 
dared  that  he  had  conveyed  all  his  property 
to  his  wife,  the  land  in  controversy  was  em- 
braced in  such  deed. 

TEA.  Note.— For  other  cases,  see  Deeds, 
Cent  Dig.  »  31&-322,  326-329,  388;  Dec. 
Dig.  i  114.*] 

2.  JUnOMXNT    (I    617*)— ISSUKS— DBncNBao. 

A  defendant  in  a  suit  to  quiet  title  to  a 
tract  of  land  may  confine  hia  defense  and 
counterclaim  to  that  tract,  and  need  not  liti- 
gate with  plaintiff  the  title  to  another  tract, 
though  covered  by  the  deed  under  which  he 
claims  the  tract  in  controversy,  and  he  may 
tubsequently  assert  title  to  the  other  tract 

[E).  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  H 1062, 1130, 1134;  De&  Dig.  {  617.»] 

Appeal  from  Circuit  Court,  Floyd  Oomity. 

Action  by  R.  H.  Newman  against  Sadie 
Newman  and  others.  From  a  Judgment  for 
defendants,  plaintiff  appeals.    Affirmed. 

James  (Soble,  of  Prestonsburg,  for  appel- 
lant B.  F.  Combs,  of  Prestonsburg,  and 
Smith  &  Gombs,  of  Hlndman,  for  appellees. 

CLAY,  C.  Plaintiff,  R.  H.  Newman,  brought 
this  action  against  bis  son,  William  Newman, 
and  his  daughter,  Lucy  Tackett,  to  quiet  his 
title  to  a  tract  of  land  containing  400  acres, 
more  or  less,  and  lying  in  Floyd  county,  Ky., 
on  the  waters  of  Clear  creek.  Before  an- 
swer was  filed,  William  Newman  died  in- 
testate, leaving  a  widow,  Tilda,  and  three 
infant  children,  Teddy,  Sadie,  and  Lizzie 
May.  The  action  was  revived  against  them, 
and  William  Dingus  appointed  their  guard- 
ian ad  Utem.  On  May  1,  1911,  the  widow. 
Infants,  and  their  guardian  ad  litem  filed  a 
Joint  answer,  denying  plalntifTs  title  and  al- 
leging his  possession  to  l>e  that  of  a  life 
tenant.  They  further  averred  that  William 
Newman,  at  the  time  of  his  death,  was  the 
owner  of  nine  undivided  elevenths  of  the 
tract  of  land,  one  of  which  he  Inherited  from 
his  mother,  and  the  other  eight-elevenths  of 
which  he  purchased  from  his  brothers  and 
sisters,  all  of  which  was  subject  to  the  life 
estate  of  the  plaintiff.  One-eleventh  was  ad- 
mitted to  belong  to  plaintlfT.  They  further 
pleaded  that  their  mother's  title  was  de- 
rived by  deed  from  the  plaintiff  to  her,  dated 
August  1,  1890,  and  recorded  in  the  Floyd 
county  clerk's  office,  which  deed,  it  is  aver- 
red, covers  the  land  in  controversy.     They 
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also  pleaded  that  plaintiff's  title  to  tbe  land 
In  controversy,  was  concluded  by  the  pro- 
ceedings In  an  action  wblcb  be  brought  on 
October  21,  1904,  against  bis  children,  where- 
in be  sought  to  cancel  the  deed  In  question. 
Tbe  allegations  of  the  answer  were  denied 
by  reply,  and  plaintiff  further  averred  that 
defendants  were  estopped  by  tbe  proceedings 
in  the  suit  referred  to.  During  the  progress 
of  the  action  tbe  Gibson  Coal  &  Coke  Com- 
pany and  W.  J".  Wlilte,  claiming  under  the 
Cuynga  Coal  &  Coke  Company,  filed  their 
intervening  petition,  asserting  an  undivided 
interest  in  the  coal  and  minerals  underlying 
the  lands  In  controversy,  by  virtue  of  the 
purchase  thereof  from  William  Newman  and 
wife.  On  tbe  final  bearing  the  chancellor 
held  that  tbe  title  to  the  land  in  controversy 
was  adjudicated  in  the  case  of  R.  S.  Newman 
V.  Elizabeth  Newman  and  others,  and  that 
plaintiff  was  concluded  by  virtue  of  the  Judg- 
ment rendered  therein.  He  also  adjudged 
that  tbe  tract  of  land  in  controversy  is  a 
part  of  tbe  tract  of  land  mentioned  and  de- 
scribed in  tbe  deed  of  conveyance  from  K.  H. 
Newman  to  bis  wife,  Juda  Newman.  He 
further  adjudged  that  the  defendants  were 
tbe  owners  of  a  ten-elevenths  undivided  in- 
terest in  the  tract  In  controversy,  and  that 
plaintiff  was  tbe  owner  of  a  one-eleventh  un- 
divided interest,  subject  to  the  life  estate  of 
plaintiff.  Plaintiff's  petition  was  dismissed 
and  he  appeals. 

The  consideration  in  the  deed  made  by 
plaintiff,  R.  H.  Newman,  to  his  wUe,  Juda 
Newman,  on. August  1,  1890,  was  the  natural 
love  and  affection  which  he  had  for  bis  wife. 
The  property  conveyed  is  described  as  fol- 
lows: "A  tract  or  parcel  of  land  situated  on 
the  left-band  fork  of  Beaver  creek,  and  at 
the  mouth  of  Clear  creek,  known  as  the 
old  James  Newman  farm,  containing  six 
hundred  acres  more  or  less,  and  also  all  tbe 
property  now  belonging  to  the  said  K.  H. 
Newman." 

[1]  One  of  the  questions  to  be  determined 
is:  Does  this  deed  cover  the  land  in  con- 
troversy? Prior  to  tbe  year  1881,  James 
Newman,  Sr.,  owned  and  resivled  on  a  large 
boundary  of  land  lying  around  the  mouth  of 
Clear  creek  fork  of  Left  Beaver  creek  in 
Floyd  county.  This  tract  extended  about  a 
mile  along  the  line  of  Main  creek  and  about 
a  mile  up  Beaver  creek.  He  also  owned 
another  farm  further  up  on  Clear  creek, 
known  as  tbe  James  Osbom  farm,  but  not 
adjoining  tbe  home  farm.  In  the  year  1881, 
and  Just  a  short  time  prior  to  his  death,  he, 
by  two  deeds,  conveyed  all  of  bis  land  to 
Rhoda  Newman  and  R.  H.  Newman,  two  of 
bis  children.  R.  H.  Newman  is  known  as 
Hogan  Newman.  Tbe  deesi  to  R.  H.  New- 
man was  executed  on  July  1,  1881,  and  em- 
braced that  part  of  bis  father's  home  farm 
lying  on  StiUbouse  branch  of  Clear  creek. 
The  deed  to  Rhoda  Newman  from  her  father 
was  executed  In  October,  1881,  and  embraces 
all  tbe  remainder  of  the  lands  of  James 


Newman,  Sr.  All  the  land  conveyed  to 
Rhoda  was  conveyed  to  ber  for  life  with  re- 
mainder to  R.  H.  Newman.  Under  tbe  deed 
to  her  Rhoda  acquired  title  to  tbe  remainder 
of  the  James  Newman  home  farm,  and  also 
to  tbe  James  Osbom  tract  lying  further  up 
on  Clear  creek,  but  not  adjoining  the  farm 
around  the  mouth  of  the  creek.  After  tbe 
death  of  James  Newman,  Sr.,  his  other 
children  assailed  tbe  conveyance  to  R.  H. 
and  Rhoda  Newman  on  the  grounj  of  fraud 
and  undue  influence.  The  action  was  com- 
promised and  Rhoda  and  R.  H.  Newman 
conveyed  to  their  brother,  James  Newman, 
Jr.,  that  part  of  Rhoda's  boundary  lying  on 
Oldhouse  branch  and  on  Main  Clear  creek, 
immediately  above  and  adjoining  R.  H.  New- 
man's StiUbouse  branch  boundary.  There- 
after, Rhoda  ascertained  that  ber  deed  gave 
the  remainder  In  her  land  to  ber  brother 
R.  H.  Newman.  Upon  ascertaining  this  fact, 
she  sued  her  brother  R.  H.  Newman  and  one 
Sforgan  Turner,  to  whom  R.  H.  had  sold 
part  of  It  In  this  suit  she  sought  a  correc- 
tion of  tbe  deed  from  her  father,  and  to 
recover  possession  of  tbe  parts  of  the  land 
which  she  claimed  had  been  taken  from  ber 
by  virtue  of  a  forged  title  bond.  While  this 
suit  was  pending,  R.  H.  Newman  executed 
to  his  wife  the  deed  above  referred  to.  Aft- 
er making  the  deed  to  his  wife,  R.  H.  and 
Rboda  Newman  settled  their  lawsuit  By 
this  compromise  Rboda  got  all  tbe  land  in 
fee  simple  below  a  line,  called  the  Rboda 
Newman  conditional  line,  running  across  the 
farm  at  tbe  mouth  of  Clear  creek.  Plaintiff 
got  in  fee  simple  the  land  lying  above  this 
conditional  line  on  the  Main  creek  and  by 
Clear  creek  to  the  lower  end  of  the  Still- 
bouse  branch  boundary  of  tbe  tract  in  con- 
troversy. Juda  Newman  died  intestate  In 
the  year  1896,  lea\'ing  11  children.  William 
Newman,  one  of  ber  children,  bought  tbe 
interests  of  nine  of  bis  brothers  and  sisters, 
and  executed  a  contract  to  convey  the  min- 
erals therein  to  the  Gibson  Coal  &  Coke 
Company  and  the  Cuyuga  Coal  &  Coke  Com- 
pany. One  of  the  children  of  Juda  Newman 
died,  and  bis  interest  was  inherited  by  B.  H. 
Newman. 

In  the  year  1899,  It.  H.  Newman  brought 
a  suit  against  his  children  to  set  aside  the 
deed  in  question  on  the  ground  that  it  was 
made  to  defraud  his  creditors.  This  suit 
was  dismissed.  In  1904,  be  filed  a  second 
suit  against  his  children  to  quiet  his  title  to 
the  boundary  now  in  controversy.  The  chil- 
dren answered,  claiming  that  the  land  was 
covered  by  the  deed  to  their  mother.  There- 
upon be  filed  an  amended  petition,  alleging 
that  his  attorney  made  a  mistake  in  de- 
scribing the  Stillhouse  branch  property  in 
his  original  petition,  and  asking  that  bis  title 
be  quieted  to  other  lands  than  those  set  oat 
in  the  original  petition.  His  children  an- 
swered, pleading  the  deed  to  their  mother, 
and   claiming  title   thereondw.     He  baaei 
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this  action  on  tnud  atad  misrepreeentatlon 
of  his  wife,  Juda  Newman,  and  her  brother- 
in-law,  W.  H.  Stewart  In  glvingr  his  deposi- 
tion in  that  action,  he  stated  that  there  was 
a  state  of  lawlessness  existing  on  Beaver 
creeb  on  the  day  of  the  vleed,  and  he  wanted 
to  leave  that  community  and  go  Into  another 
state,  because  he  thought  he  was  In  danger. 
He  therefore  made  a  conveyance  to  his  wife, 
so  that  she  might  be  able  to  sell  and  convey 
the  land  and  come  to  blm  in  another  state 
when  he  had  selected  a  home  there.  This 
action  was  dismissed  by  the  trial  court,  and  on 
appeal  to  this  court  the  judgment  was  affirm- 
ed. Newman  v.  Newman  et  al.,  124  S.  W.  828. 
The  court.  In  Its  opinion,  said:  "In  view  of 
the  many  different  statements  made  by  ap- 
pellant as  to  why  he  conveyed  this  land,  as 
to  what  the  consideration  was,  and  the 
length  of  time  which  has  elapsed  from  the 
making  of  the  deed,  we  are  of  the  opinion 
tbat  the  lower  court  did  not  err  in  dismiss- 
ing his  action." 

As  to  the  land  embraced  by  the  deed  of 
plaintlfl  to  his  wife,  Juda,  the  evidence  for 
the  plaintUX  is  as  follows:  Plaintiff  said 
that  the  Stlllhouse  branch  property  was  no 
part  of  the  land  conveyed  to  bis  wife.  Nel- 
son Akers,  a  tenant,  testified  that  Juda  New- 
man did  not  claim  the  land,  and  that  the 
deed  does  not  cover  the  land  in  controversy. 
Catherine  Akers,  a  daughter  of  Juda  New- 
man, testified  that  the  deed  does  not  em- 
brace the  land  now  in  controversy,  and  that 
lier  mother  did  not  claim  it  Kate  Banks 
says  tbat  plaintiff  got  tbe  land  from  bis 
father,  who  lived  on  it  at  the  time.  His 
father  lived  at  the  mouth  of  Clear  creek. 
That  part  of  the  farm  was  known  as  tbe 
"old  James  Newman  farm,"  while  the  tract 
in  controversy  was  known  as  the  "Hogue 
Newman  fbrm."  She  also  says  that  the  deed 
in  qnestion  does  not  cover  the  land  in  con- 
troversy. Ham  Reynolds  testified  that  since 
James  Newman  conveyed  to  Hogue  Newman 
the  tract  in  controversy  has  been  known  as 
tbe  "Hogue  Newman  farm."  On  cross-ex- 
amination he  stated  that  the  Stlllhouse 
branch  tract  (the  land  in  controversy)  was 
a  part  of  the  old  James  Newman  farm  be- 
fore he  deeded  it  to  Hogue.  F.  C.  Reynolds 
says  that  he  heard  Juda  Newman  say  after  she 
got  tbe  deed:  "I  have  no  more  claim  over 
It  than  you  have." 

On  the  other  hand,  the  evidence  for  the 
defendants  is  that  tbe  tract  of  land  in  con- 
troversy was  a  part  of  the  old  James  New- 
man farm.  Some  time  after '  R.  H.  New- 
man made  the  deed  to  his  wife  a  deputy 
sheriff  went  to  his  house  to  collect  an  exe- 
cution against  him.  Mrs.  Newman  asserted 
ownership  of  all  the  land  and  personal  prop- 
erty, aoJ  forbade  any  levy  thereon.  Plain- 
tiff also  told  the  sheriff  that  he  had  no 
property  whatever.  The  sheriff  Is  corrobo- 
rated by  James  Newman,  a  son  of  plaintiff. 
It  farther  appean  from  various  witnesses 


that  plaintiff  told  thein  that  be  bad  made 
tbe  deed  to  his  wife  to  avoid  the  payment 
of  his  debts.  There  is  also  evidence  to  the 
effect  that  when  requested  by  a  party  to 
go  on  his  bond,  he  stated  that  he  could  not 
do  so  because  be  bad  no  property  of  any 
kind. 

It  clearly  appears  from  the  evidence  that 
Jam^es  Newman,  Sr.,  owned  t\yo  tracts  of 
land,  one  his  home  farm  lying  at  tbe  mouth 
of  Clear  creek,  and  the  other  tbe  James 
Osborn  tract  lying  further  up  on  Clear  creek 
and  some  distance  away.  There  can  be  no 
doubt  that  the  land  in  controversy  is  a  part 
of  the  home  farm.  The  fact  that  after  it 
was  deeded  to  plaintiff  it  was  called  the 
Hogue  Newman  farm  is  not  very  material. 
It  may  also  be  true  that  tbe  part  which 
Rhoda  got  was  known  as  the  Rhoda  Newman 
farm.  But  the  fact,  nevertheless,  remains 
that  both  tracts  were  known  as  the  old 
James  Newman  farm.  Furthermore,  tbe  deed 
itself  describes  the  land  as  "a  tract  or  parcel 
of  land  situated  on  the  left  hand  fork  of 
Beaver  creek,  at  the  month  of  Clear  creek, 
known  as  tbe  old  James  Newman  farm,  con- 
taining 600  acres,  more  or  less,"  and  further 
adds  "and  also  all  tbe  properl7  now  belong- 
ing to  the  said  R.  H.  Newman."  In  o13ier 
words,  the  deed  shows  a  clear  intention  on 
the  part  of  B.  H.  Newman  to  convey  all  bis 
property.  In  addition  to  this,  plaintiff  at  one 
time  claimed  that  the  deed  was  made  to  de- 
fraud his  creditors.  At  another  time  he  claim- 
ed that  the  deed  was  made  in  order  to  enable 
his  wife  to  sell  his  property  and  Join  him 
in  acquiring  a  new  home  out  West  If  either 
of  these  positions  be  true,  it  is  quite  remark- 
able that  he  intended  to  convey  only  ttiat 
part  of  bis  real  estate  in  which  he  had  an 
interest  in  remainder  after  the  death  of  his 
sister,  ra  tber  than  the  part  in  which  he  held 
a  complete  fee,  and  which,  on  that  account, 
was  more  liable  to  be  subjected  to  his  delits, 
or  could  have  been  more  readily  disposed  of. 
Taking  into  consideration  the  language  of  the 
deed  itself,  the  fact  that  the  tract  in  contro- 
versy is  a  part  of  the  old  James  Newman 
farm,  the  circumstances  under  which  the 
deed  was  made,  the  purpose  that  the  grantor 
had  in  view,  his  subsequent  declarations  that 
he  owned  no  property,  but  had  conveyed  it 
all  to  his  wife,  we  conclude  that  there  can 
be  no  doubt  that  be  clearly  intended  to  con- 
vey to  bis  wife  tbe  land  in  controversy,  and 
that  it  is  embraced  in  and  covered  by  tbe 
deed  which  he  made  to  her. 

[2]  This  conclusion  makes  it  unnecessary 
for  us  to  determine  whether  plaintiff  is 
estopped  from  maintaining  this  action  by 
the  Judgment  in  the  suit  which  he  brought 
against  his  children  to  quiet  his  title  to  the 
land  adjacent  to  tbe  tract  In  controversy. 
Certainly  the  defendants  in  this  action  ace 
not  precluded  by  that  Judgment  from  assert- 
ing Utle  to  the  tract  in  litigation.  .  In  that 
case  plaintiff  sought  to  quiet  his  title  to  an 
entirely  different  tract  of  land.    The  defend- 
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anti,  by  answer  and  oonnterclalm,  denied 
his  title  to  tbat  tract,  and  pleaded  title  In 
ttaemselTes.  He  having  put  in  issue  the  title 
to  a  tract  of  land  different  from  that  now  in 
controveray,  they  bad  the  right  to  confine 
their  defense  and  counterclaim  to  that  par- 
ticular tract,  and  were  not  required  to  liti- 
gate with  him  the  title  to  any  other  tract, 
even  tbough  covered  by  the  deed  nnder  which 
they  claimed.  That  being  true,  their  failure 
in  that  action  to  assert,  by  way  of  counter- 
claim, title  to  the  land  now  in  controversy 
does  not  preclude  them  from  asserting  title 
thereto  in  this  action,  where,  for  the  first 
time,  the  title  has  been  called  in  question. 
Judgment  afilrmed. 


CAZOBT  T.   rr.    SMITH   &  VAN   BUKBai 

BBIDOE  DIST. 
(Supreme  (3oart  of  Arkansas.    May  19,  1018.) 
BuDaas  (1 12*)— BBioas  Distbicts— Assxss- 

lOtHTS— EvinsNOB. 

Evidence  on  an  appeal  from  the  action 
of  the  assessors  of  a  bridge-  district  in  fixing 
assessments  on  appellant's  property,  AeM  m- 
snffident  to  show  that  appellant's  land  derived 
no  benefit  from  the  improvement. 

[Ed.  Note.— For  other  cases,  see  Bridges, 
Cent  Dig.  S  24;    Dec  Dig.  f  12.*] 

Appeal  from  Circuit  Court,  Crawford  Coun- 
ty;  Jeptha  H.  Evans,  Judge. 

From  the  action  of  the  Assessors  of  the 
Fort  Smith  &  Van  Buren  Bridge  District 
in  fixing  assessments  on  bis  property,  O.  T. 
Cazort  appeals.     Affirmed. 

Sam  B.  Chew,  of  Van  Buren,  for  appellant 
Hill,  Brizzolara  *  Fitshugh,  of  Ft  Smith, 
for  appellee. 

McCULLO<3H,  O.  J.  Appellant  Is  the 
owner  of  a  large  body  of  farm  land  in  Craw- 
ford county.  Ark.,  and  within  the  bounds  of 
the  Ft  Smith  &  Van  Buren  bridge  district 
an  improvement  district  formed  by  special 
act  of  the  General  Assembly  for  the  purpose 
of  constructing  a  bridge  across  the  Arkansas 
river  at  Van  Buren.  He  appealed  from  the 
action  of  the  assessors  in  fixing  the  assess- 
ments on  bis  property,  and  prosecuted  the 
appeal  to  the  county  court,  and  thence  to  the 
circuit  court;  the  act  creating  the  district 
containing  a  provision  authorizing  such  ap- 
peals. The  proceedings,  therefore,  constitute 
a  direct  attack  upon  the  correctness  of  the 
assessments  made  by  the  board  of  assessors, 
and  we  are  asked  to  reverse  the  Judgment  of 
the  circuit  court  on  the  ground  that  it  is 
against  the  weight  of  the  evidence. 

Appellant  contends  that  bis  lands  derive 
no  benefit  at  all  from  the  construction  of 
the  bridge,  and  he  introduced  five  witnesses, 
in  addition  to  his  own  testimony,  in  support 
of  that  contention.  On  the  other  hand,  five 
witnesses  were  introduced  in  behalf  of  the 
district  and  they  testified  that  the  lands  were 


graatly  benefited,  and  thdr  teatimoBy  tended 
to  establish  the  correctness  of  the  assess- 
ments made  by  the  assessors.  All  of  the 
witnesses  were  landowners  in  the  locality 
where  apiiellant's  lands  are  situated,  and 
stated  that  they  were  conversant  with  con- 
ditions  there  and  the  valuation  of  lands. 

We  are  unable  to  say  that  there  ia  even  a 
bare  preponderance  of  the  testimony  against 
the  findings  of  the  circalt  court  as  to  the 
correctness  of  the  assessments,  and  it  is, 
therefore,  unnecessary  for  us  to  undertake 
to  decide  what  burden  is  upon  the  attacking 
landowner  to  overcome  the  findings  of  the 
assessora  Under  even  the  most  liberal  rule 
appellant  has  failed  to  susUln  the  attack 
be  has  made.  So  the  Judgment  of  the  dr- 
cnit  court  in  refusing  to  set  aside  the  as- 
sessment is  afilrmed. 


J.  B.  WULFF  ET  AL.  DBAINAOE  DIST. 

NO.  4  V.  DAVIS. 
(Snpreme  Cmut  of  Arkansas.    May  19,  1913.) 

1.  Afpkal  and  Bbbob  (I  228*)— Motion  to 
Disuiss— QuzsTioN  not  Baisbd  at  Tbiau 

Where  tiie  contention  that  the  appeal  from 
the  connty  court  should  have  been  dismisBed, 
because  the  affidavit  for  appeal  was  not  filed 
until  four  days  after  the  appeal  was  granted 
by  that  court,  was  not  raised  in  the  circuit 
court  it  could  not  be  raised  for  the  first  time 
in  the  Supreme  Court 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  1874-1381;    Dec.  Dig.  f 

2.  Appbal    ANn    Ebbob    (|    861*)  —  Apfbai. 
FBOic  CouNTT  OouBT— Affidavit. 

An  affidavit  for  appeal  from  the  county 
court  must  be  filed  within  four  days  after  the 
appeal  was  granted  by  the  connty  court. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  1941-1969;    Dec.  Dig.  f 

8.  Appkat   and   Ebbob    (f   1(^77*)— Couirrr 

CouBT— Waivbb  of  Affidavit  fob  Appkai.. 

The  failure  to  file  an  affidavit  for  appeal 

within  four  days  after  the  appeal  was  granted 

by  the  county^  court  was  waived  by  appearance 

in    the    circuit   court   and    taking    substantive 

steps  without  moving  to  dismiss  on  that  ground. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 

Error,  Cent  Dig.  H  3135,  3136;   Dec.  Dig.  I 

Appeal  from  Circuit  Court,  Arkansas  Conn- 
ty; Eugene  Lanlcford,  Judge. 

Petition  by  Frank  Davis  against  the  J.  R. 
Wulff  et  aL  Drainage  District  No.  4.  From 
a  Judgment  fixing  assessments  against  i>etl- 
tioner's  lands,  defendant  appeals.    Affirmed. 

J.  M.  Brlce,  of  De  Witt,  for  appellant  W. 
N.  Ciarpenter,'  of  De  Witt  for  appellee. 

Mcculloch,  C.  J.  [I]  This  is  a  compan- 
ion  case  to  Wulff  v.  Claboume,  155  8.  W.  497, 
and  every  point  now  raised  ia  concluded  by 
the  decision  in  that  case,  except  the  one  that 
the  appeal  from  the  connty  court  should  have 
been  dismissed  because  ttie  affidavit  for  ap- 
peal was  not  filed  until  four  days  after  the 
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appeal  was  granted  by  the  coanty  court 
That  question  was  not,  howerer,  raised  In 
the  circuit  court,  and  cannot  l>e  raised  here 
for  the  first  time.  Appellant  filed  a  motion 
In  the  circuit  court  to  dismiss  the  appellee's 
appeal  from  the  county  court,  and  assigned 
numerous  grounds  for  dismissal,  but  did  not 
raise  any  question  as  to  failure  to  file  an 
affidavit  before  the  order  was  made  grant- 
ing the  appeal  The  first  time  this  was  re- 
ferred to  was  In  the  motion  for  new  trial, 
filed  several  days  after  the  final  Judgment  of 
the  circuit  court  was  rendered  upon  the 
merits  of  the  cause. 

[2,  3]  The  filing  of  an  affidavit  was  a  pre- 
peqOlslte  (Walker  v.  Noll,  92  Ark.  148,  122 
S.  W.  488),  but  was  waived  by  appellant's 
appearing  and  taking  substantive  steps  with- 
out moving  to  dismiss  the  appeal  on  that 
ground.  Ex  parte  Morton,  69  Ark.  48,  60 
S.  W.  307;  Strlcklln  v.  Galloway,  09  Ark. 
66,  137  S.  W.  804. 

The  Judgment  of  the  circuit  court  is  there- 
fore affirmed. 


ST.  liOXJIS,  L  M.  ft  S.  RT.  CO.  v.  PLOTT. 

(Supreme  Court  of  Arkansas.    Ifay  19,  1918.) 

1.  Cabbiebs  (I  318*)— Pebsonai-  iNJuante— 

EVTDBRCB— NeOUOENCE   OF   EMPLOTA. 

Evidence,  in  an  action  for  personal  inju- 
ries, Iield  to  show  negligence  on  the  part  of 
the  trainmen  in  failing  to  call  the  station,  so  as 
to  give  the  passenger  an  opportunity  to  alight, 
and  in  advising  her  to  step  from  the  moving 
train. 

[Ed.  Note.— For  other  cases,  see  Carrieri, 
Cent.  Dig.  H  1270,  1307-1314;  Dec.  Dig.  t 
318.*] 

2.  Cabbiebs   (|  347*)— Pebsonal  Injubiks— 
Question  fob  Jmr— Neoliobnck  of  Pas- 

8ENGEB. 

On  evidence,  in  an  action  for  personal  in- 
jnries,  held  that  whether  the  plainbfE  was  her- 
self guilty  of  negligence  in  stepping;  off  a  mov- 
ing train  was  a  question  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  H  1346,  1350-1386,  138S-1307, 
1402;   Dec  Dig.  |  347.»] 

3.  Cabbiebs   (i  333*)— Pebsonal  Injttbibs— 

CONTBIBDTOBT    NEOLIOENCE. 

A  passenger  cannot  recover  for  injuries 
in  alighting  from  a  train,  when  his  own  con- 
duct was  wanting  in  ordinary  care  for  his  own 
safety. 

TEd.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  {{  1385, 1386,  1388-1397 ;  Dec.  Dig. 
f  333.*] 

4.  Tbiax  (I  296*)- Instbtjction— CoNSTBUo- 

TION    AS    A    WH0I.E— CONTBIBUTOBT    NeGU- 

GENCB— "Reckless  NEBB." 

In  on  action  for  personal  injuries  while 
alighting  from  a  train,  where  the  court,  on 
defendant's  request,  defined  contributory  neg- 
ligence and  instructed  that,  if  plaintiff  was 
wanting  in  due  care,  she  could  not  recover,  an 
instruction  that  if  plaintiff  recklessly  and  neg- 
ligently jumped  off  the  train  while  in  motion, 
she  conld  not  recover  was  not  prejudicial  as 
conveying  the  impression  that  she  could  re- 
cover nmess  her  conduct  amounted  to  "reck- 


lessness," which  term  means  more  tjian  mere 
carelessness  or  want  of  ordinary  care. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  IS  703-717;    Dec.  Dig.  §  295.* 

For  other  definitions,  see  Words  and  Phras- 
es, voL  7,  pp.  5999-6001;    vol.  8,  p.  7781.] 

5.  Cabbiebs  (I  280*)— Cabbiaob  or  Pabsen- 

GEB8 — CaBE    REQUIBED. 

A  carrier  of  passengers  is  required  to  use 
the  highest  deforce  of  care  consistent  with  the 
practical  operation  of  its  trains  for  the  safe- 
ty of  its  passengers  on  the  train,  and  while 
boarding  and  alighting  from  the  train. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  f|  1085-1092,  1098-1103,  1105, 1106, 
1109,  1117;   Dec.  Dig.  $  280.*] 

6.  Cabbiebs  (§  303*)— Drrr to  Pab8BNQEB8— 
Alighting  fbom  tbain. 

A  carrier's  servant,  in  inviting  a  passenger 
to  alight  from  a  moving  train,  was  bound  to 
exercise  the  highest  degree  of  care  for  his 
safety,  as  that  was  a  dangerous  situation  in 
which  be  was  placed  by  the  act  of  the  servant 
[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  ||  1216,  1218,  1224,  1226-1232, 
1234-1240,  1243;   Dec.  Dig.  |  303.*] 

7.  Tbial  (|  260*)— Requested  Inbtbuctions 
—Given  Instbuctions. 

Requested  instructions,  covered  by  instruc- 
tions  given,  were  properly  denied. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  651-659;    Dec.  Dig.  f  260.*] 

8.  Appeal  and  Ebbob  (|  1033*)— Habmlbss 
Ebbob— Instbuctions. 

In  an  action  for  personal  injuries,  an  in- 
struction that  it  was  the  duty  of  the  passenger 
on  reaching  his  destination  to  alight,  and  that 
the  law  only  allowed  a  reasonable  time  there- 
for, and  that  if  the  train  stopped  for  such  time 
as  that  the  passenger,  acting  in  ordinary  care, 
could  have  left  the  train,  and  who  failed  to 
do  BO,  and  voluntarily  jumped  from  it  while 
it  was  in  motion,  defendant  was  not  liable, 
was  not  prejudicial  to  defendant  but  in  some 
respects  was  more  favorable  than  it  was  en- 
titled to,  since  it  ignored  testimony  of  failure 
to  call  the  station  and  invitation  to  alight 
from  the  train  while  in  motion. 

[Ed,  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4052-4062;    Dec.  Dig.  § 

lUot>.    J 

Appeal  from  Circuit  Court,  Franklin  Coun- 
ty;  Jeptha  H.  Evans,  Judge. 

Action  by  Mary  Plott  against  the  St 
Louis,  Iron  Mountain  &  Southern  Railway 
Company.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

Thos.  B.  Pryor,  of  Ft  Smith,  for  appel- 
lant Sam  R  Chew,  of  Van  Buren,  for  ap- 
pellee. 


McCULLOCH,  C.  J.  [1, 2]  Appellee  was  a 
passenger  on  appellant's  train  from  Dela- 
ware, OkL,  to  Greenwood  Junction,  Okl.,  and 
was  injured  while  stepping  from  the  train 
at  destination.  She  testified  that  when  the 
train  reached  Greenwood  Junction  it  stopped 
only  a  few  moments ;  that  the  station  was 
not  called,  and  when  she  looked  out  of  the 
car  window  it  appeared  to  her  that  it  had 
stopped  at  a  tlcyard ;  that  as  the  train  mov- 
ed off  she  started  up  to  the  car  door  and 
asked  the  brakeman  or  porter  if  that  was 
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her  station.  Greenwood  Junction,  and  tliat 
tie  told  'her  It  was,  and  instructed  her  to 
step  off  the  train,  assuring  her  that  the  train 
was  going  very  slowly,  and  tliat  she  could  do 
so  with  safety.  Her  testimony  was  sufficient 
to  establish  the  charge  of  negligence  on  the 
part  of  the  trainmen  in  falling  to  call  the 
station  so  as  to  give  a  passenger  an  oppor- 
tunity to  debark  from  the  train,  and  In  ad- 
vising her  to  step  from  the  moving  train. 
Whether  or  not  she  was  guilty  of  negligence 
herself  In  stepping  off  the  moving  train  was, 
under  the  circumstances,  a  question  for  the 
Jury.  She  was  seriously  injured,  and  the 
Jury  awarded  damages,  the  amount  of  which 
is  not  claimed  to  be  excessive. 

[3, 4]  There  are  numerous  exceptions  to 
rulings  of  the  court  in  giving  and  refusing 
Instructions.  Only  a  few  of  these  assign- 
ments need  be  mentioned.  One  is  that  the 
court  erred  in  Instructing  the  Jury  that  "if 
plaintiff  reckles.sly  and  negligently  Jumped 
off  the  train  while  in  motion,  and  was  there- 
by injured,  plaintiff  cannot  recover."  The 
court  gave  several  other  instructions,  telling 
the  Jury  that  apiiellee  could  not  recover  If 
she  was  guilty  of  negligence  which  contrib- 
uted to  her  injury,  and  on  appellant's  re- 
quest defined  "contributory  negligence"  as 
"doing  that,  or  omitting  to  do  that,  which  a 
reasonably  prudent  person  would  do,  or 
would  not  do,  under  the  same  or  similar  cir- 
cumstances." The  court  did  not  tell  the  Jury 
that  appellee  would  be  entitled  to  recover  un- 
less she  "recklessly  and  negligently  Jumped 
off  the  train  while  in  motion,"  and  none  of 
the  instructions  extend  her  right  to  recover 
to  that  limit  On  the  contrary,  all  of  the  In- 
structions, read  together,  clearly  explained 
to  the  Jury  that  she  could  not  recover  If  her 
own  conduct  was  wanting  in  ordinary  care 
for  her  own  safety.  The  Instruction  com- 
plained of  Is  technically  correct  in  saying 
that  if  appenee  "recklessly  and  negligently 
Jumped  off  the  train  while  in  motion"  she 
could  not  recover,  though  it  would  have  been 
Incorrect  to  use  language  in  the  instruction 
which  would  have  placed  recklessness  as  the 
only  limitation  upon  her  right  to  recover. 
Recklessness  means  more  than  mere  care- 
lessness or  want  of  ordinary  care,  and  is  too 
strong  a  word  to  use  in  that  connection; 
but  the  Instruction,  considered  with  the  oth- 
ers given,  did  not  convey  the  impression  to 
the  Jury  that  appellee  was  entitled  to  recover 
unless  her  conduct  amounted  to  recklessness, 
and  therefore  It  was  not  prejudicial. 

[5]  Another  assignment  Is  that  the  court 
erred  in  its  first  Instruction  in  telling  the 
Jury  that  defendant,  as  a  carrier  of  passen- 
gers, was  "required  to  use  the  highest  de- 
gree of  care  consistent  with  the  practical  op- 
eration of  its  trains  for  the  safety  of  the 
plaintiff  while  a  passenger  on  its  train  and 


while  embarking  and  debarking  from  the 
train."  That  Is,  under  ordinary  circumstanc- 
es, the  correct  measure  of  a  carrier's  duty 
towards  Its  passengera  2  Hutchinson  on 
Carriers  (3d  Ed.)  S  111&  And  that  is  the 
law  In  the  state  of  Oklahoma,  where  this 
cause  of  action  accrued.  A.,  T.  &  S.  F.  By. 
Go.  T.  Calhoun,  18  Okl,  75,  89  Pac.  'M7,  U 
Ann.  Cas.  681. 

[I]  Counsel  for  appellant  rely  upon  a  deci- 
sion of  this  court  holding  that  such  Is  not 
the  degree  of  care  which  a  carrier  owes  to 
its  passengers  under  all  circumstancea  St. 
Louis,  I.  M.  &  S.  Ry.  Co.  v.  Green,  85  Ark. 
117,  107  S.  W.  168,  14  L.  R.  A  (N.  S.)  1148. 
That  was  a  case  where  a  passenger,  while 
attempting  to  board  a  train,  was  assisted 
by  two  friends,  and  we  held  that  under  those 
circumstances  no  duty  devolved  upon  the 
carrier  to  assist  the  passenger  at  all,  but  if 
its  servants  volunteered  to  do  so,  they  were 
only  bound  to  use  ordinary  care  in  disdiarg- 
ing  that  duty.  That  rule  has  no  application 
to  the  present  case ;  for  while  the  passenger 
was  on  the  train  and  about  to  debark  at  ber 
destination.  It  was  the  duty  of  the  servant, 
in  inviting  her  to  alight  from  the  moving 
train,  to  exercise  the  highest  degree  of  care 
for  her  safety,  as  that  was  a  dangerous  sit- 
uation In  which  she  was  placed  by  the  act  of 
the  company's  servants. 

[7,  S]  Several  of  appellant's  requests  for 
Instructions  were  denied,  but  the  refused  in- 
structions were  covered  in  the  following  In- 
struction, which  the  court  gave  at  appellant's 
request:  "The  court  instructs  you  that  It  is 
the  duty  of  a  passenger  when  his  destination 
is  reached  to  leave  said  train,  and  the  law 
only  requires  that  a  reasonable  time  be  al- 
lowed a  passenger  in  which  to  do  so;  and, 
if  you  believe  from  the  evidence  in  tMs  case 
that  the  train  upon  which  the  plaintiff  was  a 
passenger  stopped  at  Greenwood  Junction 
for  a  reasonable  lencrth  of  time.  In  which 
the  plaintiff,  acting  with  ordinary  care,  could 
have  reasonably  left  the  train,  and  that  she 
failed  to  leave  the  train  while  it  was  stopped, 
and  voluntarily  attempted  to  and  did  Jump 
from  the  train  while  the  same  was  In  motion, 
then  your  verdict  should  be  for  the  defend- 
ant." That  Instnictlon  was  in  some  respects 
more  favorable  than  appellant  was  entitled 
to;  for  it  ignored  the  testimony  tending  to 
show  the  failure  to  call  the  station  and  the 
invitation  extended  to  appellee  by  the  com- 
I)any's  servant  to  alight 

Other  Instructions  on  the  subject  of  con- 
tributory negligence  were,  as  above  stated, 
given  at  apiwllant's  request. 

Upon  the  whole,  we  are  convinced  that  the 
ca.<!e  was  submitted  to  the  Jury  upon  Instruc- 
tions which  were  not  prejudicial  to  appel- 
lant's rights. 

The  Judgment  is  therefore  affirmed. 
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JOHNSON  ft  COTNAM  t.  BAXTER. 
(Sapreme  Court  of  Arkansas.     May  19,  1913.) 

1.  Fbaitd  (I  68*)— Actions— Sufficiency  of 

EVIDENCE. 

Evidence,  in  an  action  against  the  general 
agents  of  an  insurance  company  for  damages 
for  falsely  representing  that  the  company  was 
solvent,  held  to  show  that  it  was  in  fact  solvent 
when  the  statement  was  made. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.   ii  55-59;    Dec.  Dig.  |  58.*] 

2.  IN8UKA.NCB    (§   21*)— B^SE    IN8UBA.NCB— RX- 
CEIVEBSHIP. 

Where  a  foreign  fire  insurance  company 
tna  not  adjudicated  insolvent  and  there  was 
no  decree  dissolving  it,  but  the  chancery  court 
appointed  a  receiver  to  collect  and  distribute 
its  assets  in  the  state  to  the  creditors,  the 
holder  of  an  uncanceled  policy  could  recover 
for  a  loss  accruing  after  the  receiver's  appoint- 
ment. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  {  23;    Dec.  Dig.  §  21.»] 

3.  Insurance  ({   25*)  —  Fiee   Insubancb  — 
Pbosecution  of  Olaih— Duty  of  Agent. 

Where  a  fire  insurance  agent  presented  a 
policy  holder's  claim  to  the  chancellor  for  al- 
lowance in  insolvency  proceedings  after  a  re- 
ceiver had  been  appoints  for  the  company  and 
notified  insured  of  the  chancellor's  disallowance 
of  the  claim  and  reasons  therefor,  it  was  the 
duty  of  the  policy  holder  and  not  the  insur- 
ance agent  to  appeal  from  such  disallowance 
if  be  desired  to  further  urge  his  claim. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  §|  27,  32 ;    Dec.  Dig.  {  25.*] 

Appeal  from  drcnlt  Court,  Chicot  Gonnty; 
Henry  W.  Wells,  Judge. 

Action  by  R.  M.  Baxter  against  Johnson  & 
Cotnam.  From  a  Jadgment  for  plaintiff,  de- 
fendants appeal.  Reversed,  and  complaint 
ordered  dismissed. 

R.  M.  Baxter  Instituted  this  action  in  the 
circuit  court  against  Johnson  &  Cotnam  to 
recover  damages  suffered  on  account  of  cer- 
tain alleged  false  representations  made  by 
tbe  defendants  to  tbe  plaintlft.  On  Novem- 
ber 28,  1908,  the  Southern  Insurance  Com- 
pany of  New  Orleans,  through  Johnson  & 
Cotnam,  its  general  agents  in  the  state  of 
Arkansas,  issued  a  policy  for  $1,000  In  favor 
of  R.  M.  Baxter  on  certain  lumber  situated 
at  Eudora,  Ark.  Herman  Carlton  was  the 
local  agent  of  tbe  company  and  procured  the 
policy.  Carlton  delivered  tbe  policy  to  a 
Mr.  Stevens,  who  was  cashier  of  the  bank  at 
Eudora  and  the  agent  for  Baxter.  In  Jan- 
uary, 1909,  Carlton  learned  that  tbe  affairs 
of  ttie  insurance  company  were  in  an  insol- 
vent condition  and  notified  Baxter  and  asked 
blm  to  send  In  bis  policy  so  that  it  might  be 
canceled  and  the  insurance  rewritten  in  an- 
other company.  Baxter,  through  his  agent, 
Stevetis,  sent  tbe  policy  to  Carlton  as  re- 
quested. Before  tbe  poUcy  was  canceled, 
Johnson  &  cotnam  wrote  to  Carlton  as  fol- 
lows: "Little  Rock,  Ark.,  January  20,  1900. 
Mr.   H.   Carlton,   Lake   Village,    Ark.— Dear 


Sir:  We  are  in  receipt  of  telegram  from 
Southern,  stating  they  have  decided  to  cease 
writing  business  and  to  cancel  all  policies 
Issued  after  tbe  18tb  of  this  month ;  hence, 
we  must  request  cancellation  and  return  of 
policy  26673,  Sam  Epstein.  Kindly  return 
Southern  supplies.  Yours  truly,  Johnson  & 
Cotnam,  General  Agents."  On  January  24th 
Herman  Carlton  wrote  to  Johnson  Sc^  Cotnam 
as  follows :  "I  notice  by  tbe  papers  that  the 
Southern  has  gone  into  the  hands  of  a  re- 
ceiver, kindly  advise  me  what  you  know 
about  It,  and  If  you  have  reinsured  the  line 
written  from  my  agency.  An  immediate  re- 
ply will  greatly  oblige.  Yours  truly,  Herman 
Carlton."  In  reply,  Johnson  &  Cotnam  wrote 
the  following:  "Little  Rock,  Ark.,  January 
25,  1909.  Mr.  Herman  Carlton,  Lake  Village, 
Ark. — Dear  Sir:  In  reply  to  your  letter  of 
the  24tb  will  state  the  writer  baa  Just  re- 
turned from  New  Orleans  and  finds  the 
Southern  has  ample  funds  with  wnlcb  to  pay 
all  losses  and  will  close  a  deal  with  the 
People's  National,  a  million  dollar  company 
of  Philadelphia,  for  reinsurance  to-day  or  to- 
morrow. Yours  truly,  Johnson  &  Cotnam, 
General  Agents."  On  January  28th  Johnson 
&  Cotnam  telegraphed  to  Carlton  as  follows : 
"Do  not  cancel  Southern  policies,  protection 
good,  see  letter."  The  letter  referred  to  In 
tbe  telegram  is  as  follows:  "Little  Rock, 
Ark.,  January  28,  1909.  Mr.  Herman  Carl- 
ton, Lake  Village,  Arkansas. — Dear  Sir :  We 
confirm  our  telegram  asking  you  not  to  cancel 
Southern  policies.  We  have  arranged  with 
the  Fidelity  &  Deposit  Company  for  them  to 
assume  payment  of  any  losses  that  may  oc- 
cur under  Southern  policies  In  connection 
with  liabilities  that  now  exist  to  the  extent 
of  $20,000.00.  Tbe  assets  of  the  Southern 
are  in  good  condition  and  ample  to  meet 
outstanding  claims.  We  hope  to  be  able  to 
send  you  policies  to  be  substituted  for  the 
policies  of  the  Southern  in  a  short  while. 
In  the  meantime,  you  can  rest  assured  your 
customer  is  protected  by  tbe  policy  which 
be  has.  Yours  very  truly,  Johnson  &  Cot- 
nam, General  Agents.  Upon  receipt  of  this 
letter  Carlton  sent  the  policy  back  to  Stevens 
and  notified  him  that  the  company  was  good; 
that  he  had  had  a  communication  from  John- 
son &  Cotnam  to  that  effecC 

On  February  2,  1909,  a  fire  occurred  In 
the  plaintiff's  lumber  plant  at  Eudora,  and 
his  lumber  was  damaged  to  the  extent  of 
$1,000.  On  January  21, 1909,  in  a  suit  brought 
by  the  state  of  Loui.siana,  a  receiver  was  ap- 
pointed for  tbe  Southern  Insurance  Com- 
pany. There  was  an  ancillary  receiver  in 
this  state,  and  on  the  22d  day  of  January, 
1909,  T.  T.  Cotnam,  one  of  the  defendants, 
was  appointed  as  such  receiver  and  served 
without  pay.  He  took  charge  of  tbe  assets  of 
said  insurance  company  in  this  state,  and  Its 
affairs  here  were  wound  up  and  settled  in 
tbe  Pulaski  chancery  court.     It  bad  assets 
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In  this  state  to  the  value  of  ^000,  which 
were  collected  and  taken  charge  of  by  the 
receiver.  The  Fidelity  &  Deposit  Ck>mpany 
of  Maryland  was  surety  on  the  company's 
bond  in  this  state  to  the  amount  of  $20,000. 
The  surety  company  deposited  the  full  amount 
of  its  bond  In  the  hands  of  the  receiver  to  be 
used  by  him  In  settling  claims  against  the 
company.  The  surety  company  was  made  a 
.  party  to  the  Insolvency  proceedings.  John- 
son &  Cotnam  wrote  Carlton  after  Baxter 
had  suffered  the  fire  loss  that  it  wonld  be 
necessary  for  Baxter  to  file  an  intervention 
In  the  Insolvency  proceedings  In  order  to  re- 
cover the  amount  of  his  policy.  They  sent 
a  form  to  him,  and  this  was  returned  after 
having  been  filled  out  and  duly  signed  by 
Mr.  Baxter.  Carlton  said  that  he  saw  the 
defendant  Cotnam  with  reference  to  the  in- 
tervention and  asked  him  if  Baxter  should 
employ  a  lawyer  or  whether  they  would  look 
after  the  claim  for  him;  that  Cotnam  told 
him  that  Baxter  would  not  have  to  employ 
an  attorney;  that  he  would  look  after  the 
claim  to  the  extent  of  flUng  the  intervention 
for  him.  The  intervention  for  Baxter  in  the 
sum  of  $1,000  was  duly  filed  in  the  chancery 
court  and  presented  to  the  court  with  the 
other  claims  filed  in  the  Insolvency  proceed- 
ings. The  court  disallowed  the  claim  of 
Baxter  on  the  ground  that  the  fire  occurred 
after  the  recover  had  been  appointed.  The 
claim  of  Baxter  was  filed  in  the  chancery 
court  on  the  19th  day  of  April,  1909.  On 
June  25,  1909,  the  decree  of  the  chancellor 
disallowing  the  claim  of  Baxter  was  entered 
of  record,  and  Baxter  admits  that  Cotnam 
told  him  shortly  afterwaras  that  the  claim 
had  not  been  allowed  by  the  chancery  court. 
Shortly  after  this  Boy  Campbell,  an  attorney 
at  little  Rock,  spoke  to  the  receiver  about 
Baxter's  claim,  and  the  circumstances  of  its 
disallowance  were  related  to  htm  by  Cotnam. 
Carlton  testified  that  after  the  claim  had 
been  disallowed  he  talked  with  Mr.  Cotnam 
about  a  settlement,  and  Cotnam  asked  him  to 
take  the  matter  up  and  see  if  Baxter  wonld 
settle  for  85  per  cent  of  his  claim.  After 
taking  the  matter  up  with  Baxter,  Carlton 
told  him  they  would  accept  that  amount,  and 
Cotnam  and  the  agent  of  the  surety  company, 
after  consultation  between  themselves,  re- 
ported to  him  that  they  could  not  pay  the 
86  per  cent  of  the  claim,  giving  as  a  reason 
therefor  that  the  claim  was  for  a  loss  which 
occurred  after  the  appointment  of  a  receiver 
and  on  that  account  the  claim  had  been  dis- 
allowed. On  October  11,  1909,  the  present 
suit  was  instituted.  The  claims  which  were 
allowed  by  the  court  amounted  to  $22,170.64, 
and  the  assets  of  the  company  in  the  state 
of  Arkansas,  including  the  amount  of  the 
bond  above  referred  to,  were  $24,000. 

There  was  a  verdict  and  judgment  for  the 
plaintiff,  and  the  defendants  have  appealed. 

J.  W.  &  7.  W.  House,  Jr.,  of  little  Rock, 
for  appellant*. 


HART,  J.  (after  stating  the  facts  as  above). 
The  plaintiff  in  his  complaint  bases  his  right 
to  recover  on  the  alleged  fraudulent  repre- 
sentations made  in  the  letters  set  out  la 
the  statement  of  facts.  The  particular  rep- 
resentations which  he  alleges  were  false, 
and  which  were  made  with  intent  to  de- 
ceive him,  and  which  were  relied  upon  by 
him  to  his  loss  and  Injury,  are  contained 
in  a  letter  written  by  the  defendants  to  Carl- 
ton on  the  28th  day  of  Januarj-,  1909.  In 
that  letter  the  defendants  stated  that  the 
assets  of  the  Southern  Insurance  Company 
were  in  good  condition  and  ample  to  meet 
the  outstanding  claims.  In  it  the  defend- 
ant stated:  "We  have  arranged  wKh  the 
Fidelity  &  Deposit  Company  for  them  to 
assume  payment  of  any  losses  that  may  oc- 
cur under  Southern  policies  in  connection 
with  liabilities  that  now  exist  to  the  extent 
of  $20,000.00." 

[1]  The  natural  effect  of  this  statement 
would  be  to  repress  any  further  Inquiry  up.  mi 
the  part  of  the  plaintiff  as  to  the  solvency  of 
the  insurance  company  and  to  lull  him  into 
a  sense  of  security  as  to  his  policy.  Rep- 
resentations of  this  character,  if  false  and 
made  with  intent  to  deceive  the  plaintiff  and 
relied  upon  by  him  to  his  loss  and  injury, 
are  actionable.  The  undisputed  evidence, 
however,  shows  that  the  statement  was  true 
in  every  respect  and  was  made  by  the  de- 
fendants in  good  faith.  The  receiver  had  in. 
his  hands  $4,000  of  the  assets  of  the  com- 
pany.  In  addition  to  this,  he  had  made  an 
agreement  with  the  surety  company  to  de- 
posit in  the  chancery  court  the  sum  of  $20,- 
000,  the  full  amount  of  the  bond  upon  which 
it  was  liable  as  surety,  and  nnder  the  agree- 
ment the  amount  of  the  bond  was  to  be  ad- 
ministered as  as.sets  of  the  company.  This 
made  the  sum  of  $24,000  as  available  assets 
of  the  company  at  the  time  the  letter  was 
written.  The  claims  proved  and  allowed  by 
the  court  amounted  to  $22,170.64.  Thus  it 
will  be  seen  that  the  assets  were  sufficient 
to  pay  all  the  outstanding  claims  against 
the  company. 

[2]  It  is  true  the  chancellor  disallowed  the 
claim  of  the  plaintiff,  but  nnder  the  ruling 
of  this  court  in  the  case  of  the  Federal 
Union  Surety  Co.  v.  Flemlster,  95  Ark.  389, 
130  S.  W.  574,  his  action  in  so  holding  was 
error.  In  that  case,  which  was  decided  aft- 
er the  chancellor  had  refused  to  allow  the 
claim  of  the  plaintiff  in  the  present  case,  the 
court  in  deciding  a  precisely  similar  ques- 
tion held:  "(1)  The  courts  of,  this  state  have 
no  authority  to  dissolve  a  foreign  corpora- 
tion, but  may  appoint  a  receiver  to  collect 
and  distribute  its  assets  in  this  state  to  its 
creditors  (2)  Where  there  was  no  adjudica- 
tiou  of  the  insolvency  of  a  foreign  mutual 
insurance  company,  and  no  decree  dissolving 
the  corporation,  but  there  was  an  order  of 
a  chancery  court  appointing  a  receiver  to 
collect  and  distribute  its  assets  In  this  state 
to  the  creditors,  a  policy  holder  whoae  poUc7 
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has  not  been  canceled  may  recover  for  a  loss 
which  accrued  after  the  receiver's  appoint- 
ment" 

[3]  So  It  may  be  said  that,  If  the  plain- 
tiff had  prosecuted  an  appeal  from  the  ac- 
tion of  the  court  In  not  allowing  his  claim, 
he  would  have  recovered.  Not  having  done 
80,  he  Is  in  no  attitude  to  complain  of  the 
defendants.  Gotnam  presented  his  claim  to 
the  chancellor  for  allowance,  and  the  chancel- 
lor disallowed  it  on  the  ground  that  the  loss 
occurred  after  the  receiver  had  been  appoint- 
ed. Cotnam  notified  Mm  of  the  ruling  of 
the  chancellor  and  of  bis  reasons  for  so 
holding.  It  was  not  then  the  duty  of  Cotnam 
to  prosecute  an  appeal  from  the  decree  of 
the  chancellor."  It  was  the  duty  of  the  plain- 
tiff himself  to  do  that.  Hence,  the  loss  suf- 
fered by  the  plaintiff  arose  from  his  neglect 
to  prosecute  an  appeal  from  the  decree  of 
tbe  chancellor  refusing  to  allow  his  claim, 
and  his  loss  did  not  result  from  any  false 
representations  made  to  him  by  the  defend- 
ants in  regard  to  the  ability  of  the  insurance 
company  to  pay  losses  on  claims  outstanding 
against  it.  The  representations  made  by 
the  defendants  to  the  plaintiff  In  the  letters 
set  out  In  the  statement  of  facts  were  true 
in  every  respect  and  did  not  cause  his  loss 
In  the  present  case.  The  testimony  on  this 
question  is  undisputed,  and  no  Inference 
unfavorable  to  the  view  we  have  expressed 
could  be  deduced  from  it 

It  follows  that  the  court  erred  in  not  di- 
recting a  verdict  for  the  defendants  as  re- 
quested by  them,  and  for  this  error  the  Judg- 
ment must  be  reversed,  and,  it  appearing 
that  the  case  has  been  fully  developed  and 
that  no  other  testimony  favorable  to  the 
plaintiff  could  be  obtained  on  a  new  trial  of 
the  case,  it  is  ordered  that  tbe  complaint  of 
the  plaintiff  be  dismissed. 


WELLS   V.    STATE. 
(Supreme  Court  of  Arkansas.     May  19,  1913.) 

1.  Assault  and  Battkbt  (|  50*)— "Assault" 

Under  Kirby'a  Dfe.  |  1583,  defining  an 
"assault"  aa  an  unlawful  attempt,  coupled 
with  present  ability,  to  commit  a  violent  in- 
jury on  the  person  of  another^  the  intention 
and  ability  to  commit  a  battery  are  necessary 
to  constitute  an  assault,  and  an  attempted  act 
of  violence,  to  constitute  an  assault,  must  have 
been  made  under  such  circumstances  as  made 
the  infliction  of  injury  a  reasonable  probability. 

['Bid.  Note. — For  other  cases,  see  Assault  and 
Battery,  Cent  Dig.  {  70;    Dec.  Dig.  §  50.» 

For  other  definitions,  see  Words  and  Phrases, 
voL  1,  pp.  632-538;    voL  8,  p.  Z582.] 

2.  AssADLT  AND  Battebt  ({  91*)— Cbihinal 
Responsibilitt  —  Assault  —  Evidence  — 
Sufficiency. 

Evidence  held  to  support  a  conviction  of 
assanlt 

[Ed.  Note.— For  other  cases,  see  Assault  and 
Battery,  Cent  Dig.  {  186;   Dec.  Dig.  S  91.*] 


3.  Assault  and  Battebt  (t  50*)  —  Cbiionai. 

Responsibility  —  Assault  —  Retbeat  by 

Pbosecutob— Effect. 

Accused,  drawing  a  knife  and  threatening 
to  cut  prosecutor's  throat  and  advancing  on 
him,  need  not  attempt  to  follow  prosecutor  as 
he  runs  away,  to  be  guilty  of  assault 

[Ed.  Note. — For  other  cases,  see  Assault  and 
Battery,  Cent  Dig.  {  70;    Dec.  Dig.  i  50.*] 

Appeal  from  Circuit  Court,  Drew  County; 
Henry  W.  Wells,  Judge. 

Dave  Wells  was  convicted  of  assault,  and 
be  appeals.    Affirmed. 

(Patrick  Henry,  of  Montlcello,  for  appel- 
lant Wm.  L.  Moose,  Atty.  Gen.,  and  Jno. 
P.  Streepey,  Asst  Atty.  Gen.,  for  the  State. 

SMITH,  J.  Tbe  appellant,  Dave  Wells, 
was  Indicted  by  the  grand  jury  of  Drew 
county  for  the  crime  of  assault  with  Intent 
to  kill,  alleged  to  have  been  committed  "in 
and  upon  one  Dallas  Calhoun,"  and  upon 
his  trial  for  that  defense  he  was  convicted 
of  a  simple  assault  and  fined  the  sum  of  $50. 
The  appeal  questions  the  sufficiency  of  the 
evidence  to  sustain  that  verdict  The  assault 
was  alleged  to  have  been  committed  with  a 
knife,  and  the  appellant  Insists  that  the  proof 
upon  the  part  of  the  state  shows  that  he  was 
never  at  any  time  nearer  than  from  7  to  10 
feet  of  the  said  Calhoun,  and  that  he  did  not 
therefore  have  the  present  ability  to  inflict 
an  Injury  with  the  knife. 

[1]  Section  1583  of  Kirby's  Digest  defines 
an  assault  as  follows:  "An  assault  is  an  un- 
lawful attempt  coupled  with  present  ability 
to  commit  a  violent  Injury  on  the  person  of 
another."  It  is  settled  that  both  the  inten- 
tion and  the  ability  to  commit  a  battery 
are  necessary  to  constitute  an  assault  Pratt 
V.  State,  49  Ark.  179,  4  S.  W.  785;  Jones  v. 
State,  89  Ark.  213,  116  S.  W.  230.  An  as- 
sault is  defined  In  volume  3,  {  69,  of  Green- 
leaf  on  Evidence  as  follows:  "An  assault  is 
defined  by  the  writers  on  criminal  law  to  be 
an  intentional  attempt,  by  force,  to  do  an 
injury  to  the  person  of  another.  This  allega- 
tion, therefore,  is  proved  by  evidence  of  strik- 
ing at  another  with  or  without  a  weapon, 
and  whether  the  aim  be  missed  or  not;  or 
of  drawing  a  sword  upon  him ;  or  of  throw- 
ing any  missile  at  him;  or  presenting  a  gun 
or  pistol  at  him;  the  person  assaulted  being 
within  probable  reach  of  the  weapon  or  mis- 
sile. So  if  one  rush  upon  another  pursues 
him  with  the  intent  to  strike,  and  In  threat- 
ening attitude,  but  is  stopped  immediately 
before  he  was  within  reach  of  the  person 
aimed  at,  it  is  an  assault" 

In  Bishop's  New  Criminal  Law,  vol.  2, 
§  23,  it  is  said:  "An  assault  is  any  unla°wful 
physical  force  partly  or  fully  put  in  motion, 
creating  a  reasonable  appearance  of  im- 
mediate physical  Injury  to  a  human  being, 
as  raising  a  cane  to  strike  at  him,  pointing 
In  a  threatening  manner  a  loaded  gun  at 
him,  and  the  like."    And  dealing  with  the 
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same  subject,  he  further  says:  "Words  may 
explain  and  glre  character  to  acts,  and  so 
combine  with  them  as  to  make  that  an  as- 
sanlt  which  without  them  would  not  have 
been  such.  For  example,  •  •  •  the  bran- 
dishing or  pointing  of  a  weapon  when  accom- 
panied by  threats  may  constitute  an  assault 
under  the  circumstances  wherein  without 
them  It  would  not" 

The  language  of  the  section  of  the  statute 
quoted  is  plain,  and  its  purpose  is  apparent. 
It  does  not  contemplate  that  any  act  of  vio- 
lence shall  have  been  actually  inflicted,  but 
only  that  it  shell  have  been  attempted  under 
such  circumstances  as  made  the  infliction 
of  the  injury  a  reasonable  probability.  In 
the  case  of  Keefe  v.  State,  19  Ark.  190,  a 
conviction  was  had  for  an  assault,  but  it  was 
urged  that  the  verdict  was  contrary  to  the 

'  law  and  the  evidence  t>ecause  there  was  no 
actual  attempt  to  shoot  the  person  alleged 
to  have  been  assaulted,  although  the  defend- 
ant drew  a  pistol  and  cocked  It  and  pointed 
it  towards  the  breast  of  the  person  alleged 
to  have  been  assaulted,  with  the  remark,  "If 
you  do  not  pay  me  my  money,  I  will  have 
your  life."  Chief  Justice  English  discussed 
the  purpose  of  the  law,  and  quoted  the  fol- 
lowing language  from  the  case  of  State  v. 
Morgan,  25  N.  C.  186,  38  Am.  Dec.  714: 
"Wherever  the  act  is  done  in  part  execution 
of  a  purpose  of  violence,  whether  that  pur- 
pose be  absolute  or  provisional,  makes  no 
difference  as  respects  the  question  whether 
the  act  be  an  assault  In  both  cases  the 
assailant  equally  violates  the  public  peace. 
In  both  he  breaks  down  the  barrier  which 
the  law  has  erected  for  the  security  of  the 
citizen.  In  the  former,  he  sets  up  none  in 
its  place.  In  the  latter,  he  substitutes  for 
it  the  protection  of  his  grace  and  favor." 
[2]  Applying  these  principles  to  the  facta 
of  this  case,  we  have  no  dlfllculty  in  reaching 
the  conclusion  that  the  evidence  sustains 
the  verdict  The  prosecuting  witness  fte- 
tifled  that  he  had  been  sent  by  his  employer 
to  make  a  settlement  of  some  accounts  with 
the  appellant,  and  that  he  went  to  his  house 
for  that  purpose.  They  had  some  discussion 
in  regard  to  this  settlement  when  Calhoun 

'  said  to  appellant,  "Mr.  Wilson  said  that  If 
you  do  not  come  clean,  he  will  prosecute 
you  for  selling  or  killing  some  cattle."  Ap- 
pellant became  very  angry  and  cursed  Cal- 
houn for  some  time,  when  Calhoun  said  he 
would  hear  no  more  of  it,  and  that  appellant 
must  "cut  it  out"  Whereupon  appellant 
ran  his  hand  into  his  pocket  and  drew  out 
his  knife  and  remarked  that  he  was  going  to 
cut  Calhoun's  throat.  Calhoun  began  to  back 
away,  and  backed  for  10  or  15  feet  during 
which  time  appellant  was  advancing  upon 
him  with  a  drawn  knifje,  which  the  witness 
said  appeared  to  him  to  be  a  big  dirk.  Cal- 
houn called  to  a  Mr.  McEUee,  who  was  stand- 
ing near,  and  said:  "Mr.  McEllee,  won't  you 


come  here?  that  negro  wtU  kill  me."  But 
McEIlee  said:  "I  can't  do  nothing  for  yon" 
— whereupon  Calhoun  backed  around  behind 
a  team  that  was  standing  near,  and  ran  to  a 
house  a  quarter  of  a  mile  away  and  left  his 
own  horse  and  buggy  at  appellant's  house, 
where  it  remained  until  appellant  left  for 
Pine  Bluff. 

[S]  Appellant  did  not  attempt  to  follow 
Calhoun  as  he  ran  away.  But  It  was  not 
necessary  that  he  do  so  to  constitute  the 
offense  of  a  simple  assault  The  law  on  that 
subject  is  designed  to  preserve  the  peace, 
and  to  prevent  acts  of  violence  and  the  put- 
ting in  fear  of  violence.  Calhoun  obeyed  the 
law  by  retreating  to  a  place  of  safety,  but 
appellant  has  no  right  to  say  that  Calhoun 
should  have  done  sa,  and  because  he  did 
do  so  It  was  not  possible  for  appellant  to 
cut  him.  Had  Calhoun  been  armed,  he  might 
not  have  retreated,  and  a  homicide  might 
have  been  committed;  and  had  he  not  re- 
treated, violence  would  have  been  done,  had 
appellant  executed  his  threats.  Appellant 
will  not  be  permitted  to  say  that  Calhoun's 
observance  of  the  law  made  it  Impossible 
for  him  to  break  It  This  law  should  be  sufll- 
clent  to  protect  one  from  the  humiliation  of 
being  compelled  to  retreat,  but  if  not  then 
it  punishes  that  person  who  forces  another 
to  do  so  to  prevent  the  infliction  of  a  bodily 
Injury. 

Incidentally,  it  may  be  said  the  settle- 
ment was  not  made. 

The  Judgment  is  afQrmed. 


CROUCH  ft  SON  V.  LEAKE  et  al. 
(Snpreme  Court  of  Arkansas.     May  19,  1913.) 

Sales    (i    420*)  —  Contracts  —  Wabbaktt  — 
Breach  of  Wabbantt— Remedy. 

A  contract  of  sale  of  a  horse,  which  war- 
rants the  horse,  and  which  stipulates  that  if 
the  horse  shall  fail  to  comply  with  the  war- 
ranty the  same  shall  be  returned  to  the  seller 
before  a  designated  date  and  that  the  seller 
will  give  another  horse  of  equal  value,  pro- 
vides the  exclusive  remedy  for  a  breach,  and 
the  buyer  failing  to  return  the  horse  before 
the  designated  date  and  failing  to  show  a  waiv- 
er by  the  seller  must  be  deemed  to  have  ac- 
cepted the  horse  as  complying  with  the  war- 
ranty and  is  liable  for  the  price. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.   I  1209;    Dec.  Dig.   |  426.*] 

Appeal  from  Circuit  Court  Union  County ; 
George  W.  Hays,  Judge. 

Action  by  Crouch  &  Son  against  T.  B. 
I.«ake  and  others.  From  a  Judgment  for  de- 
fendants, plaintiffs  appeal.  Reversed  and  en- 
tered for  plaintiffs. 

This  suit  was  brought  by  appellants  against 
T.  B.  Leake  and  others  to  recover  a  balance 
of  1614.95,  claimed  to  be  due  on  a  note 
for  $1,000,  executed  to  them  May  29,  190T. 
The  note  was  signed  by  the  defendants  and 
credited    with    six    different   amounts   paid 
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thereon  from  May  29,  1907,  to  March  16, 
1910,  aggregating  $534.83.  The  defendants  ad- 
mitted the  execution  of  the  note  and  al- 
leged that  It  and  two  others  for  like  amount 
were  glren  for  the  purchase  of  a  stallion 
sold  them  by  plaintiffs  under  a  warranty, 
that  he  was  an  imported  German  coach 
horse  and  a  satisfactory  and  sure  breeder; 
alleged  a  breach  of  the  warranty,  that  the 
horse  was  not  a  sure  breeder,  as  warranted, 
and  unfit  for  the  purposes  for  which  he  was 
purchased.  He  was  delivered  to  the  defend- 
ants on  May  29,  1907,  under  the  following 
contract  of  sale  and  warranty:  "Nashville, 
Tenn.,  May  29,  1907.  Guaranty  on  the  Ger- 
man Imported  Coach  Stallion,  Methodist,  No. 
2907.  We  have  this  day  sold  the  Imported 
German  coach  stallion  named  'Methodist  No. 
2907'  to  the  Junction  City  German  Coach 
Horse  Company,  Junction  City,  Ark.,  and 
we  guarantee  the  said  stallion  to  be  a  satis- 
factory sure  breeder,  provided  the  said  stal- 
lion keeps  in  as  sound  and  healthy  condition 
as  he  is  now  and  has  proper  care  and  exer- 
cise. If  the  said  stallion  should  fall  to  be  a 
satisfactory  sure  breeder  with  the  above 
treatment,  then  the  same  shall  be  returned 
to  us  at  Lafayette,  Ind.,  in  as  sound  and 
healthy  condition  as  he  now  is  and  In  as 
good  flesh  by  August  1,  1908,  and  we  agree 
thereupon  to  take  the  said  stallion  back  and 
to  give  the  said  company  another  stallion  In 
his  place,  of  equal  value.  We,  J.  Crouch  & 
Son,  agree  not  to  place  an  Imported  German 
coach  stallion  within  a  radius  of  twenty 
miles  of  Junction  City,  Arkansas,  within  one 
year  from  date.  J.  Crouch  &  Son.  Junction 
City  German  Coach  Horse  Co.  Accepted :  W. 
li.  Thompson,  Secy." 

The  testimony  tends  to  show  that  the  horse 
was  not  "a  satisfactory  sure  breeder,"  as 
warranted,  and  that  only  about  10  per  cent. 
of  the  mares  he  served  brought  colts.  One  of 
the  defendants  stated  that  he  made  an  effort 
to  return  the  stallion  in  1908,  but  did  not 
remember  the  date.  They  had  a  meeting  at 
which  he  was  appointed  on  a  committee  to 
see  T.  B.  Henderson,  the  bank  cashier,  and 
have  him  open  correspondence  with  Crouch 
&  Son  to  dispose  of  the  horse  In  some  way 
as  soon  as  they  found  he  was  not  a  sure 
breeder.  They  wanted  to  satisfy  the  com- 
Iiany  and  return  the  horse  and  offered  to  pay 
the  first  note,  but  this  offer  was  not  satisfac- 
tory. That  In  the  following  spring  they  had 
Mr.  Henderson  write  a  letter  taking  the  mat- 
ter up.  Mr.  Henderson  testified  that  he  took 
up  the  matter  of  the  settlement  at  the  de- 
fendants' request  and  made  an  offer  to  re- 
turn the  horse  and  pay  the  first  note  In  set- 
tlement, and  could  not  remember  the  date  the 
letter  was  written,  but  thought  It  was  in  the 
summer  of  1908.  The  following  letter,  which 
appellants  stated  was  the  only  one  they  had 
ever  received,  relative  to  the  matter,  was  In- 
troduced in  evidence:    "Junction  City,  Ark. 


1-16, 1909.  Mess.  J.  Crouch  &  Son,  Lafayette, 
Ind. — Gentlemen :  The  directors  of  the  Junc- 
tion Coach  Horse  Company  had  a  meeting 
this  morning  and  request  me  to  write  you 
for  your  best  settlement  on  notes  and  take 
horse  off  their  hands.  Tours  truly,  T.  B. 
Henderson,  Cash."  No  offer  to  return  the 
horse  before  that  date,  or  at  all,  in  accord- 
ance with  the  terms  of  the  warranty,  was 
sbown.  The  court  Instructed  the  Jury,  refus- 
ing to  direct  a  verdict  for  plaintiffs,  and  from 
the  Judgment  on  their  verdict  in  defendants' 
favor  this  appeal  comes. 

Marsh  &  Flenniken,  of  El  Dorado,  for  ap- 
pellants. B.  G.  Harper,  of  El  Dorado,  for  ap- 
pellees. 

KIRBT,  J.  (after  stating  the  facts  as 
above).  Appellants  contend  that  the  court 
erred  in  not  directing  a  verdict  in  their  fa- 
vor and  are  right  in  so  doing. 

The  undisputed  testimony  shows  that  the 
stallion  was  not  "a  satisfactory  sure  breed- 
er" as  warranted,  but  It  also  shows  that  ap- 
pellees gave  no  notice  to  appellants  of  a 
breach  of  the  warranty,  nor  did  they  return 
or  offer  to  return  the  horse  to  the  seller 
and  receive  another  of  equal  value  In  his 
place  by  August  1,  1908,  as  they  were  re- 
quired to  do  by  the  terms  of  the  contract 
or  at  all.  Neither  was  there  any  testi- 
mony tending  to  show  a  waiver  by  appel- 
lants of  this  condition.  The  written  con- 
tract expressed  the  terms  of  the  warr&nty 
and  provided  the  remedy  that  should  accrue 
from  a  breach  of  It  which  was  exclusive  of 
any  other  mode  of  compensation  and  afford- 
ed the  only  relief  to  which  they  were  enti- 
tled. Not  having  complied  with  the  said 
condition  on  their  part  nor  shown  a  waiver 
thereof  on  the  part  of  appellants,  they  will 
be  held  to  have  accepted  the  stalUon  as  in 
all  respects  complying  with  the  warranty 
and  bound  to  the  payment  of  the  balance  due 
on  the  note  for  the  purchase  money.  High- 
smith  V.  Hammonds,  99  Ark.  400,  138  S.  W. 
635.  See,  also,  Walters  y.  Akers  (Ky.)  101 
S.  W.  1179;  Wilson  v.  Nichols  &  Shepherd 
Co.,  139  Ky.  506,  97  S.  W.  18. 

The  court  erred  in  not  directing  a  verdict 
for  appellants,  and  its  Judgment  is  reversed, 
and  Judgment  will  be  entered  here  for  them 
in  the  sum  sued  for.    It  Is  so  ordered. 


ROSS  et  al.  v.  HODGES  et  aL 
(Supreme  Court  of  Arkansas.     May  12,  1913.) 

1.  Assignments  fob  Benefit  of  CREorroRS 
(5  184*)— Assignee  ano  (Tbeditoes  as  Bona 
Fide  Purchasers. 

Neither  an  assignee  for  the  benefit  of  cred- 
itors nor  the  creditors  are  purchasers  for  a 
valuable  consideration  without  notice  as  against 
prior  equitable  liens  unless  some  consideration 
passed  at  the  time  of  the  assignment. 

[Ed.  Note. — For  other  cases,  see  Assignments 
for  Benefit  of  Creditors,  Cent  Dig.  iS  535-571  ; 
Dec.  Dig.  §  184.»] 
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2.  ASSIGN»ENT8    FOB    BxNEITr    OF    OBEDITOBS 

(I  32»)—A8siGiTMENT8— Consideration. 
An  assignment  for  the  benefit  of  creditors, 
made  under  an  agreement  with  the  creditors 
that,  in  consideration  of  the  receipt  of  their 
pro  rata  parts  of  tiie  proceeds  of  a  sale  of  the 
property  assigned,  they  will  execute  a  release 
m  full,  is  not  supported  by  any  new  consid- 
eration passing  at  the  time  of  the  assignment, 
Kinoe  no  new  liability  or  responsibility,  on  the 
faith  of  the  assignment,  Is  incurred  by  the  cred- 
itors. 

[Ed.  Note. — For  other  cases,  see  Assignments 
for  Benefit  of  Creditors,  Cent  Dig.  §  64 ;  Dec. 
Dig.  i  32.  •] 

3.  Vendor  and  Pubchaseb  (J  237*)— Bona 
Fide  Purchaser— Patment—Pbe-Existinq 
Debts. 

The  rule  of  innocent  purchasers  for  value 
does  not  apply  where  property  is  assigned  in 
payment  of  pre-existing  debts. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  |!  577-678;  Dec.  Dig. 
f  237.»] 

4.  ASStONMENTB  FOB  BENEFIT  OF  CBEDITOBS 
(i  1S4*)— RiOHTS  OF  OBEDrrORB— Innocbnt 
FUBCHASEBS. 

A  conveyance  for  the  benefit  of  creditors 
was  made  pursuant  to  a  contract  stipulating 
that  the  conveyance  should  not  take  effect  un- 
til each  creditor  had  agreed  to  accept  the  land 
conveyed  in  settlement  of  all  sums  due  them. 
and  that  all  pending  actions  in  favor  of  the 
creditors  should  be  continued  until  it  could  be 
ascertained  whether  the  settlement  could  be 
perfected.  Some  of  the  creditors  did  not  sign 
a  release  of  their  claims.  Held,  that  the  cred- 
itors did  not  acquire  any  riprhts  under  the  con- 
veyance as  against  one  holding  a  prior  equity 
In  the  Tand  conveyed. 

[Ed.  Note. — For  other  cases,  see  Assignments 
for  Benefit  of  Crpditors,  Cent  Dig.  f§  555-571; 
Dec.  Dig.  {  184.  •] 

6.  Mortoageb  (S  317*)— Patment— EJffect. 

Where  a  debt  secured  by  a  mortgage  has 
lieen  paid,  the  mortgage  may  not  thereafter  be 
held  as  security  for  another  debt  except  by 
contract  in  writing  supported  by  a  sufficient 
consideration. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent  Dig.  {  955;    Dec.  Dig.  {  S17.»] 

6.  Frauds,   Statute  of  (|  63*)— Mobtoaoes 

— Contracts— Consideration. 

A  contract  that  a  mortgage,  given  to  se- 
cure a  debt  which  has  been  paid,  shall  there- 
after be  held  as  security  for  another  debt,  must 
be  in  writing. 

[Ed.  Note. — For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent  Dig.  §§  83,  97-104;  Dec.  Dig.  S 
63.*] 

Appeal  from  Oreene  Chancery  Court;  Chas. 

D.  Frierson,  Chancellor. 

Suit  by  D.  D.  Hodges  and  another  against 

E.  M.  Ross  and  others.     From  a  decree  for 
plaintiffs,  defendants  appeal.    Affirmed. 

This  Is  a  suit  by  appellees,  against  appel- 
lants, to  have  a  vendor's  lien  declared  and 
enforced  on  200  acres  of  land  In  Greene 
county,  Arl(.  In  March,  1909,  E.  M.  Ross  en- 
tered Into  a  contract  with  the  appellees, 
whereby  he  was  to  receive  a  deed  to  the 
lands  In  controversy  and  in  part  considera- 
tion therefor  was  to  transfer  to  the  appellees 
certain  real  estate,  designated  in  the  briefs 
as  the  "Bertig  lands."  The  Bertig  lands,  at 
the  time  of  the  contract,  were  incumbered 
by  a  mortgage  in  favor  of  the  Cotton  Ex- 


change Bank  of  Kennett,  Ho.,  for  f450.  with 
interest  At  the  time  the  contract  was  en- 
tered into,  Ross  represented  to  the  appellees 
that  the  mortgage  on  the  Bertig  lands  would 
be  released  and  that  the  mortgagee  would 
take  a  new  mortgage  on  the  lands  in  contro- 
versy. In  pursuance  of  the  contract,  D.  D. 
Hodges,  one  of  the  a];4)eUee8,  executed  to 
Ross  a  warranty  deed  to  the  lands  in  con- 
troversy. On  the  8tb  of  May,  1909,  Ross 
executed  a  warranty  deed  to  R  P.  Taylor,  in 
pursuance  of  an  agreement  between  them, 
which  provided  In  part  as  follows :  "Where- 
as said  first  parties  have  contracted  and 
agreed,  and  by  these  presents,  do  hereby  con- 
tract and  agree,  to  procure  if  possible,  from 
each  and  every  creditor  of  the  said  Southern 
Pole  &  Piling  Company,  an  agreement  to 
accept  said  lauds  in  full  and  complete  settle- 
ment of  aU  sums  due  to  said  creditors,  and 
when  said  land  shall  have  been  sold  and 
proceeds  converted  to  money,  and  when  the 
same  shall  be  divided  and  paid  to  said  credi- 
tors, and  receipt  in  full  and  release  there- 
uiran  executed  to  the  said  Southern  Pole  & 
Filing  Company  and  to  the  said  E.  M.  Ross, 
and  said  deed  shall  be  placed  of  record  the 
sold  conveyance  shall  be  treated  and  consid- 
ered as  completed  and  finaL"  The  Cotton 
Exchange  Bank  refused  to  satisfy  the  mort- 
gage on  the  Bertig  lands,  and  the  appellees 
brought  this  suit  to  have  a  vendor's  lien  de- 
clared and  enforced  against  the  lands  in  con- 
troversy, which  had  been  conveyed  to  Ross 
as  part  consideration  for  the  Bertig  lands 
and  the  stock  of  merchandise  purchased  by 
the  appellees,  of  Ross,  representing  the 
Southern  Pole  &  Piling  Company. 

It  was  shown  that,  before  the  conveyance 
was  made  by  Ross  to  Taylor,  Ross  informed 
him  of  the  claim  of  |450,  for  which  the  land 
was  mortgaged.  Ross  testified  as  follows: 
"The  conveyance  to  Taylor  was  on  consider- 
ation that  the  creditors  for  whose  benefit  the 
conveyance  was  made  could  take  their  pro 
rata  out  of  the  price  realized  from  the  sale 
of  the  lands,  and  release  all  claims  against 
me.  The  plaintiffs  at  that  time  held  a  mort- 
gage on  another  place  of  mine  (the  Crunk 
place),  to  secure  $272.50  of  the  indebtedness 
of  $450.  I  paid  off  the  mortgage  of  $272.50 
on  the  Crunk  place,  but  after  'I  did  so  the 
question  of  satisfying  this  $450  mortgage 
came  up,  and  I  told  Mr.  Grady,  one  of  the 
plaintiffs,  that  be  could  still  hold  the  $272.50 
mortgage  against  my  farm.  But  in  the  mean- 
time they  brought  this  suit,  and  I  made  him 
give  the  mortgage  to  me.  I  have  lived  on 
the  Crunk  place  since  March,  1909.  The  place 
was  worth  about  $1,000." 

The  appellants,  in  their  answer,  after  al- 
leging the  contract  under  which  the  deed  to 
Taylor  was  executed,  alleged  as  follows: 
"Defendant  R.  P.  Taylor  states  for  himself 
and  for  said  creditors  that  neither  he  nor 
they  nor  any  of  them  had  any  knowledge  of 
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any  rl^t,  claim,  Interest,  or  lien,  mnning  in 
fsror  of  tbe  plaintiffs  or  either  of  them,  In 
and  to  tbe  lands  conveyed  to  them,  in  trust 
for  the  said  creditors,  prior  to  the  instltatlon 
of  this  suit  Tbey  state  that  the  debts  to  the 
creditors,  which  constitute  the  consideration 
for  the  conveyance  to  Taylor,  greatly  exceed 
tbe  value  of  tbe  lands  on  which  plalntMts 
claim  a  lien."  On  behalf  of  appellants,  there 
was  testimony  tending  to  sustain  tbe  allega- 
tions of  their  answer. 

Tbe  court  found  that  the  defendant  B.  P. 
Xaylor  "received  the  conveyance  from  Ross, 
with  constructive  notice  of  an  agreement  by 
£  M.  Ross,  to  convey  the  Bertig  lands  to 
plaintiffs  free  from  incumbrances,  and  that 
no  new  consideration  passed  to  Ross  for  said 
conveyance."  The  court  divested  the  title  to 
tbe  Bertig  lands,  out  of  the  defendants  E. 
M.  Ross  and  the  Southern  Pole  &  Piling 
Company,  and  decreed  that  the  lands  In  con- 
troversy be  sold  and  that  tbe  proceeds  of  tbe 
sale  be  applied  towards  the  satisfaction  of 
the  claim  of  tbe  Cotton  Exchange  Bank,  and 
tbe  case  Is  here  on  appeal  Other  facts  stat- 
ed In  opinion. 

Johnson  ft  Burr,  of  Paragould,  for  appel- 
lants. Block  ft  Kirsch,  of  Paragould,  for  ap- 
pelleeaL 

WOOD,  J.  (after  stating  the  facts  as 
above).  [1]  First  The  prevailing  rule  is  that 
"neither  the  assignee  nor  the  creditors  whom 
he  represents  are  purchasers  for  a  valuable 
consideration,  without  notice,  as  against  prior 
equitable  liens.  There  must  be  some .  con- 
sideration passing  at  the  time  of  the  assign- 
ment, some  new  responsibility  incurred,  or 
some  rights  given  up,  to  invest  an  assignee 
with  this  character."  Burril  on  Assignments 
(Sth  Ed.)  p.  482. 

[2]  The  appellees  contend  that  the  case  at 
bar  Is  taken  out  of  the  operation  of  this  rule, 
because  the  purported  assignment  here  was 
made  under  an  agreement  with  the  creditors 
that,  in  consideration  of  the  receipt  of  their 
pro  rata  parts  of  the  proceeds  of  tbe  sale  of 
tbe  land,  they  would  execute  a  release  in 
tuU.  to  E.  M.  Ross  and  the  Southern  Pole  & 
Piling  Company.  But  there  was  no  new  con- 
sideration passing  at  tbe  time  of  the  as- 
signment. No  new  liability  or  responsibility, 
on  tbe  tsith  of  the  alleged  assignment,  was 
incurred  by  the  creditors.  It  was  not  shown 
that  the  creditors  would  have  refused  to  ac- 
tept  the  assignment,  if  tbey  had  known  of 
the  mortgage. 

[I]  The  rule  of  innocent  purchasers  for  val- 
ue does  not  apply  where  property  Is  assigned 
almply  In  payment  of  pre-existing  debts,  for. 
In  sncb  case,  It  cannot  be  said  that  the  credi- 
tors gave  any  new  or  additional  consideration 
therefor. 

[4]  In  Clark  V.Flint,  22  Pick.  (Mass.)  231,83 
Am.  Dec.  733,  note,  it  is  held  that  "as- 
signees In  trust  for  creditors  are  not  bona 
fide  porcbaaers  for  value  who  will  be  pro- 


tected against  an  equity  of  which  they  had 
no  notice,  though  the  assignment  contains  a 
release  of  claims  of  creditors,  where  tbe  as- 
signees have  incurred  no  new  liability  on  tbe 
credit  of  tbe  property."  Such  is  the  case 
here,  conceding  that  this  was  an  executed 
assignment.  But  the  contract,  under  which 
the  purported  deed  of  assignment  was  made 
shows  that  there  was,  in  fact,  no  completed 
assignment  for  the  benefit  of  the  creditors 
of  the  Southern  Polje  &  Piling  Company.  It 
Is  clear  from  the  provisions  of  this  contract 
that  the  deed  was  not  to  take  effect  as 
an  assignment  until  the  assignee  had  pro- 
cured from  "each  and  every  creditor"  an 
agreement  to  accept  said  lands  in  full  and 
complete  settlement  of  all  sums  due  to  said 
creditors.  Tbe  uncontroverted  evidence 
shows  that  there  were  three  of  the  creditors, 
with,  claims  amounting  in  the  aggregate  to 
$294.81,  who  had  not  signed  tbe  release  ot 
their  claims.  Furthermore,  there  was  a  pro- 
vision in  tbe  contract  to  the  effect  "that  all 
lawsuits  now  pending  in  tbe  court  of  R.  C. 
Hays,  Justice  of  the  peace  for  Lake  town- 
ship, In  favor  of  tbe  creditors  for  said  South- 
ern Pole  ft  Piling  Company  and  R  M.  Ross, 
should  be  continued  from  time  to  time,  until 
it  can  be  ascertained  whether  the  said  set- 
tlement can  be  perfected,  and  all  further 
piy>ceedings  held  in  ^fibeyance  until  said 
time."  These  provisions  of  tbe  contract.  In 
pursuance  of  which  the  deed  was  executed, 
show  that  there  was  to  be  no  completed  as- 
signment of  the  property  until  all  the  credi- 
tors bad  released  their  claims  in  full,  and  the 
assignee,  in  endeavoring  to  have  this  done, 
was  representing  primarily  tbe  debtor  in- 
stead of  tbe  creditors.  It  was  In  evid^ice 
that  Ross  had  400  acres  of  land  in  Missouri. 
Yet  tbe  alleged  assignment  was  to  effect  a 
complete  settlement,  if  possible,  out  of  the 
proceeds  of  the  sale  of  tbe  land  in  contro- 
versy, before  tbe  deed  of  assignment  could 
take  effect  We  are  of  the  opinion  that  tbe 
evidence  shows  that  there  was  no  assign- 
ment, such  as  to  entitle  the  creditors  of  the 
Southern  Pole  &  Piling  Company  to  claim 
as  innocent  purchasers.  Tbey  had  not,  tn 
fact,  acquired  any  rights  under  tbe  purported 
deed,  as  against  one  holding  prior  equity  in 
the  land  in  controversy. 

[S,  S]  Second.  Tbe  contention  of  the  ap- 
pellants that  tbe  claim  of  appellees  should 
be  reduced  by  $272.50,  the  amount  of  the 
mortgage  held  by  B.  H.  Grady,  one  of  the  ap- 
pellees, against  Ross,  cannot  be  sustained,  for 
tbe  reason  that  this  alleged  agreement  be- 
tween Ross  and  Orady  was  a  transaction  con- 
cerning tbe  mortgage  of  real  estate  and  was 
void,  because  it  was  not  in  writing.  When 
tbe  debt  of  Boss  to  Grady  was  paid,  the 
mortgage  had  performed  its  function  and 
could  not  thereafter  be  held  as  security  for 
another  debt  Any  promise  upon  the  part  of 
Ross  to  this  effect  was  wholly  without  con- 
sideration and  performance  of  which  could 
not  be  demanded  by  Grady.    A  contract  of 


Digitized  by 


Google 


394 


157  SOUTHWESTBIIN  BBPORTBB 


(Ark. 


this  kind  to  be  binding  would  have  to  be  In 
writing  and  based  upon  consideration.  There 
was  no  element  of  estoppel  In  the  transac- 
tion. 

It  follows  that  the  decree  of  the  court  was 
correct,  and  the  same  Is  In  all  things  af- 
firmed. 


ANTHONY  V.  ST.  LOUIS.  I.  M.  ft  S.  RY.  CO. 

(Supreme  Court  of  Arkansas.     May  12,  1913.) 

1.  Death  (§  11*)— Action  fob  Death— Right 
AT  Common  Law. 

At  common  law  the  death  of  a  human  be- 
ing could  not  be  made  the  subject  of  a  civil  ac- 
tion. 

[Ed.  Note. — For  other  cases,  see  Death,  Cent. 
Dig.  §S  10,  15 ;  Dec.  Dig.  i  ll.»] 

2.  Death  (§  38*)  —  Conditionb  Pbecbdest  — 
Statutory  Action. 

Where  a  statutory  right  of  action  is  given 
which  did  not  exist  at  common  law,  and  the 
statute  giving  the  same  also  fixes  the  time  with- 
in which  the  right  may  be  enforced,  the  time  so 
fixed  becomes  a  limitation  or  condition  upon 
the  right  of  action  as  well  as  upon  the  remedy. 
[Ed.  Note. — For  other  cases,  see  Death,  Cent 
Dig.  8  53 ;  Dec.  Dig.  |  38.  •] 

3.  Limitation  of  Actions  (S  72*)— Applica- 
tion OF  Statute. 

Under  Kirby's  Dig.  J  6290,  giving  an  ac- 
tion for  wrongful  death,  and  providing  that  ev- 
ery such  action  shall  be  commenced  within  two 
years  after  the  death  of  such  person,  the  bring- 
ing of  an  action  within  that  time  is  an  essen- 
tial element  of  the  right  to  sue,  and  in  the  ab- 
sence of  any  saving  clause  for  the  l>eneiit  of 
persons  under  disability,  the  infancy  of  the 
plaintiffs  at  the  time  the  cause  of  action  ac- 
crued did  not  postpone  the  running  of  the  stat- 
ute. 

[Ed.  Note. — For  other  cases,  see  Limitation 
of  Actions,  Cent.  Dig.  §§  390-398;  Dec  Dig.  § 
72.*] 

4.  Statutes  (i  161*)?- Repeal  bt  Implica- 
tion. 

Repeals  by  implication  arc  not  favored,  and 
to  produce  such  result  the  two  acts  must  be 
upon  the  same  subject,  and  there  must  be  a 
plain  repugnancy  between  their  provisions;  in 
which  case  the  later  act,  without  an  express  re- 
pealing clause,  operates,  to  the  extent  of  the  re- 
pugnancy, as  a  repeal  of  the  first ;  or,  if  the 
two  acts  are  not  in  express  terms  repugnant, 
then  the  later  act  must  cover  the  whole  subject 
of  the  first  and  include  new  provisions  plainly 
showing  that  it  was  intended  as  a  substitute 
for  the  first 

[Ed.  Note. — For  other  cases,  see  Statutes, 
Cent.  Dig.  I  234;  Dec.  Dig.  f  161.*] 

8.  Death  (|  9*)  —  Statutobt  Pbovisions  — 
Repeal  of  Statute. 
Kirby's  Dig.  §  5075,  enacted  April  17,  1899, 
as  a  part  of  the  general  statutes  of  limitation, 
and  to  remedy  a  defect  in  the  existing  law  as 
construed  by  the  Supreme  Court,  and  to  extend 
the  time  for  bringing  actions  by  persons  under 
disabilities  to  three  years  after  such  disabili- 
ties were  removed,  not  referring  to  section 
6290.  giving  an  action  for  wrongful  death  and 
providing  that  every  such  action  should  be 
commenced  within  two  years  after  the  death  of 
such  person,  and  containing  no  saving  clauste 
for  the  benefit  of  persons  under  disability,  did 
not  repeal  the  proviso  contained  in  section  6290, 
since  the  two  statutes  related  to  different  sub- 


jects and  there  was  no  necessary  repugnance 
between  them. 

[EM.  Note.— For  other  cases,  see  Death, 'Cent. 
Dig.  8  11 ;  Dec.  Dig.  $  ».•] 

6.  Limitation  of  Actions  (J  180*)— Plkad- 
iNo — Demubbeb  Raising  Defense. 

Where  a  complaint  shows  on  its  face  that 
the  action  was  not  brought  within  the  time  fix- 
ed by  the  statute  of  limitations,  the  defendant 
may  avail  himself  of  an  objection  by  demurrer. 
[Bd.  Note. — For  other  cases,  see  Limitation 
of  Actions,  Cent.  Dig.  if  670-675,  681;  Dec. 
Dig.  i  180.*] 

Appeal  from  Circuit  Court,  Pulaski  Gonn- 
ty;  Guy  Fulk,  Judge. 

Action  by  Mrs.  Irma  Anthony,  in  her  own 
name  and  as  next  friend  of  Victor  Peterson 
and  another,  minors,  against  the  St  Louis, 
Iron  Mountain  &  Southern  Railway  Compa- 
ny. Judgment  for  defendant,  and  plaintifT 
appeals.    Affirmed. 

On  June  3,  1912,  Mrs.  Irma  Anthony,  In 
her  own  name,  and  as  next  friend  to  Victor 
Peterson  and  Roscoe  Peterson,  minors,  in- 
stituted this  action  in  the  circuit  court 
against  the  St  Louis,  Iron  Mountain  ft 
Southern  Railway  Company  to  recover  dam- 
ages for  Injuries  received  by  their  father 
which  resulted  In  bis  death.  They  allege 
that  the  plalntlfF,  Mrs.  Irma  Peterson  An- 
thony, is  only  21  years  of  age,  and  that  Vic- 
tor Peterson  and  Roscoe  Peterson  are  mi- 
nors. That  their  father,  Andrew  Peterson, 
In  September,  1909,  while  in  the  employ  of 
the  defendant  railway  company  was  run  over 
and  killed  by  one  of  its  trains  and  that  said 
injury  and  death  was  caused  by  the  negli- 
gence of  the  defendant's  employes  In  the  op- 
eration of  said  train.  The  defendant  de- 
murred to  the  complaint  which  was  sustain- 
ed by  the  court  and  from  the  Judgment  ren- 
dered, the  plalntlfPs  hare  duly  prosecuted 
an  appeal  to  this  court. 

Oscar  H.  Winn,  of  Little  Rock,  for  appe- 
lant. E.  B.  Klnsworthy  and  T.  D.  Crawford, 
both  of  Little  Rock,  for  appellee. 

HART,  J.  (after  stating  the  facts  as  above). 
[1, 2]  In  the  case  of  Earnest  ▼.  St  Louis, 
Memphis  &  Southeastern  Railway  Co.,  87 
Ark.  65,  112  8.  W.  141,  we  held  that  by  the 
common  law  the  death  of  a  human  being 
could  not  be  made  the  subject  of  a  dvll 
action,  and  that  where  a  statutory  right  of 
action  is  given  which  did  not  exist  at  com- 
mon law  and  the  statute  giving  the  right 
also  fixes  the  time  within  which  the  right  may 
be  enforced,  the  time  so  fixed  becomes  a 
limitation  or  condition  upon  the  right  of 
action,  and  will  control.  Mr.  Tiffany  says 
that,  inasmuch  as  the  act  which  creates  the 
limitation  also  creates  the  action  to  which 
it  applies,  the  limitation  is  not  merely  of 
the  remedy,  but  is  of  the  right  of  action 
itself.  TlfTany  on  Death  by  Wrongful  Act 
(I'd  Ed.)  $  121. 

[3]  Section   6290  of   Kirby's  Digest  com- 
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moDly  known  as  Lord  Campbell's  Act,  npon 
which  the  claim  of  the  plaintiffs  is  based, 
contains  the  proviso  ^'that  every  such  action 
stiall  be  commenced  within  two  years  after 
the  death  of  such  person."  Inasmuch  as  the 
statnte  creates  no  saving  clause  for  the 
benefit  of  persons  under  disability,  the  infan- 
cy of  the  plaintiffs  at  the  time  the  cause  of 
action  accrued  does  not  postpone  the  run- 
ning of  the  statute.  13  Cyc.  340;  Tiffany  on 
Death  by  Wrongful  Act  (2d  Ed.)  {{  121,  122. 
It  follows  that  the  bringing  of  the  suit 
witliin  two  years  from  the  death  of  the  per- 
son whose  death  has  been  caused  by  the 
wrongful  act  is  made  an  essential  element- 
of  the  right  to  sue.  As  said  in  the  case  of 
The  Harrisburg,  119  U.  S.  199,  7  Sup'.  Ct 
140,  30  Ll  Ed.  358:  "The  time  within  which 
a  suit  must  be  brought  operates  as  a  limita- 
tion of  the  liability  itself  as  created,  and 
not  of  the  remedy  alone.  It  is  a  condition 
to  sue  at  all." 

[4,  S]  But  counsel  for  plaintiffs  claim  that 
the  proviso  of  section  6290,  above  quoted, 
is  repealed  by  section  6075  of  Eirby's  Digest, 
which  reads  as  follows:  "If  any  person  en- 
titled to  bring  any  action,  under  any  law  of 
this  state,  be,  at  the  time  of  the  accrual 
of  the  cause  of  action,  under  twenty-one 
years  of  age,  or  insane  or  imprisoned  beyond 
the  limits  of  the  state,  'such  person  shall  be 
at  liberty  to  bring  such  action  within  three 
years  next  after  full  age,  at  such  disability 
may  be  removed." 

We  cannot  agree  with  his  contention.  Sec- 
tion 6075  of  Klrby's  Digest  was  passed  April 
17,  1899,  and  was  entitled  "An  act  to  amend 
section  4833  of  Sandel's  and  Hill's  Digest," 
and  Is  also  a  part  of  the  chapter  relating 
to  the  statute  of  limitations.  In  the  case 
of  Sims  V.  Cumby,  53  Ark.  418,  14  S.  W. 
623,  it  was  held  that  the  general  saving  clause 
In  the  act  of  December  14,  1844,  in  favor 
of  infants  and  persons  under  disability  was 
limited  in  terms  to  laws  then  in  force  and 
was  inapplicable  to  statutes  of  limitations 
subsequently  enacted.  The  act  of  April  17, 
1899  (section  5075),  was  passed  to  remedy 
this  defect,  and  it  also  extended  the  time 
for  bringing  actions  of  persons  under  dis- 
abilities mentioned  in  the  section  to  a  period 
of  three  years  after  their  disabilities  were 
removed.  Section  5075  is  a  part  of  our  gen- 
eral statutes  of  limitation  and  does  not  refer 
to  section  6290  and  does  not  expressly  re-' 
peal  it  In  Coats  v.  Hill.  41  Ark.  149,  the 
court  said:  "Repeals  by  implication  are  not 
favored.  To  produce  this  result,  the  two 
acts  must  be  upon  the  same  subject,  and 
there  must  be  a  plain  repugnancy  between 
their  provisions ;  in  which  case  the  later  act, 


without  the  repealing  clause,  operates,  to 
the  extent  of  repugnancy,  as  a  repeal  of  the 
first  Or,  if  the  two  acts  are  not  in  express 
terms  repugnant,  then  the  later  act  must 
cover  tile  whole  subject  of  the  first  and  em- 
brace new  provisions  plainly  showing  that 
it  was  intended  as  a  substitute  for  the  first." 
See,  also,  C,  R.  I.  &  P.  Ry.  Co.  v.  McElroy, 
92  Ark.  600,  123  S.  W.  771;  Welch  Stave  & 
Mercantile  Co.  v.  Stevenson,  92  Ark.  266, 
122  S.  W.  1000 ;  State  v.  Southwestern  Land 
&  Lumber  Co.,  93  Ark.  621, 126  S.  W.  73. 

In  the  application  of  this  rule,  we  do  not 
think  that  section  5075  repeals  the  proviso 
contained  in  section  6290.  As  we  have  al- 
ready seen,  the  limitation  contained  in  the 
proviso  of  section  6290  is  not  merely  of  the 
remedy,  but  is  of  the  right  of  the  action 
itself.  We  cannot  find  that  the  Legislature, 
by  the  passage  of  section  5075,  intended  ta 
repeal  the  proviso  contained  in  section  6290. 
The  two  statutes  relate  to  different  subjects, 
and  there  is  no  necessary  repugnancy  be- 
tween their  provisions.  It  follows  that  this 
action  is  barred  under  section  6290  of  Klr- 
by's Digest 

[I]  The  complaint  shows  on  its  face  that 
the  action  was  not  brought  within  the  two 
years  required  by  the  statute,  and  in  the 
case  of  Earnest  v.  St  Louis,  Memphis  & 
Southeastern  Ry.  Co.,  supra,  we  held  that 
the  defendant  may  avail  himself  of  the  ob- 
jection by  demurrer.  The  reason  for  this 
is  well  stated  in  Hanna-  v.  Jeffersonvllle  R. 
Co.,  32  Ind.  113.  The  court  said:  "It  only 
remains  to  ascertain  whether  the  point  can 
be  raised  in  this  case  by  demurrer  to  the 
complaint  Ordinarily,  statutes  of  limita- 
tions must  be  pleaded,  though  the  facts  ap- 
pear by  the  averments  of  the  complaint  The 
reason  for  this  is  that  usually  there  are  ex- 
ceptions to  statutes  of  limitations,  and  the 
plaintiff  should,  therefore,  have  the  oppor- 
tunity of  replying  to  the  plea,  so  that  he 
may  show  that  the  case  is  within  any  of 
the  exceptions.  To  compel  him  to  make 
these  averments  in  the  complaint  would  tend 
to  Inconvenient  and  needless  prolixity.  But 
in  the  case  before  us  there  are  no  excep- 
tions, and,  consequently,  there  is  no  reason 
why  the  defendant  should  plead  the  fact 
There  could  be  no  reply  avoiding  the  plea. 
Tile  complaint  brings  upon  the  record  all 
the  facts  concerning  the  matter  that  could 
be  of  service  to  either  party,  and  the  answer 
would  be  but  a  repetition  of  them,  accom- 
plishing no  useful  end.  We  think,  there- 
fore, that  the  question  was  properly  raised 
by  the  demurrer,  and  that  it  was  correctly 
sustained." 

The  judgment  will  be  afllrmed. 
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PAXTON  T.   STATE. 
^Supreme  Court  of  Arkansas.     May  12,  1918.) 

1.  Indictment  and  Infobmation  (|  191*)  — 
Offenses  Inclttdbd— Convicwion  of  Lbs- 
SEB  Cbime, 

One  may  b«  convicted  of  assault  with  in- 
tent to  commit  rape  under  an  indictment  for 
rape. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Infurmation,  Cent  Dig.  {{  265,  604-621:« 
Dec.  Dig.  I  191.*] 

2.  EAPE  ({  16*)  —  ASSAtTLT  WITH  INTENT  TO 
COMMIT--k^ONSENT    AFTEB   ASSAULT. 

One  who  assaults  a  woman  with  intent 
to  have  intercourse  with  her  forcibly  and 
against  her  will  is  guilty  of  an  assault  with 
intent  to  commit  rape,  even  though,  after  the 
assault  is  made,  she  consents  to  the  inter- 
course. 

[Ed.  Note.— For  other  cases,  see  Bape,  Cent. 
Dig.  IS  15-19;    Dec  Dig.  i  16.*) 

8.  Cbiminal  Law  (S  1172»)— ApPKAt-HASic- 

ISaS    EBBOB— INSTBUCTIONS. 

Where  all  the  evidence  shows  the  com- 
pleted offense  of  rape,  the  defendant  cannot 
complain  that  the  jury  was  instructed  as  to 
the  offense  of  assault  with  intent  to  rape, 
since,  if  error,  it  was  in  his  favor. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §8  3128,  3154r-3157,  3159- 
31C3,  3169;    Dee.  IMg.  S  1172.*] 

4.  Cbiminal  Law  ({  823*)— Instbuotions  as 
A  Whole— Assault  with  Intent  to  Rape. 

Where  an  instruction  has  been  given  cor- 
rectly defining  rape,  a  subsequent  instruction 
that  if  the  defendant  did  not  commit  the 
crime,  but  attempted  to  commit  it,  he  was 
guilty  of  an  assault  with  intent  to  rape  was 
jiot  erroneous  as  failing  to  specify  that  the  in- 
tercourse attempted  must  be  forcibly  and 
against  the  will  of  the  woman. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  1992-1995,  3158 ;  Dec.  Dig. 
i  823.*) 

5.  Cbiminai.  Law  (|  1043*)  —  Apfxal  —  Iir- 
BTBU0TION8— Specific  Objection — Necessi- 
ty. 

Even  if  such  instruction  was  erroneous, 
the  error  could  not  be  considered  where  no  spe- 
cific objection  was  made. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §|  2654,  2655;  Dec  Dig.  | 
1043.*] 

6.  Cbiminal  Law  ({  778*)  —  Instbuctions — 
Presumption  of  Innocence  —  Continu- 
ance. 

An  instruction  that  the  presumption  of  in- 
nocence follows  the  defendant  throughout  the 
trial  or  until  the  evidence  convinces  the  jury 
of  bis  guilt  beyond  a  reasonable  doubt  is  not 
erroneous. 

[Ed.  Note. — For  other  cases,  see  Criminal 
l>aw.  Cent  Dig.  §8  1846-1852,  1854-1857, 1960, 
1967;    Dec.  Dig.  \  778.*] 

7.  Witnesses  (S  337*)— Ceedibilitt— Accus- 
KD  in  Criminal  Case. 

Where  the  defendant  in  a  criminal  trial 
testified  in  his  own  behalf,  he  may  be  im- 
peached the  same  as  any  other  witness  by  proof 
of  his  bad  reputation  or  truth  and  morality, 
even  though  his  character  has  not  been  put  in 
issue. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  if  1113,  1129-1132,  1140-1142, 
1146-1148;    Dec.  Dig.  {  337.*] 


8.  Cbiminal  Law  (|  825*)— lMFE40HiiTa  Tn* 
timony  of  Accused  —  Refutation  —  lir- 
btbuction. 

Where  evidence  of  the  reputation  of  ac- 
cused is  introduced  to  impeach  his  testimony, 
It  must  be  limited  to  that  purpose,  but  an 
instruction  that  it  does  not  necessarily  follow 
from  such  evidence  that  he  is  not  to  be  be- 
lieved is  sufficient  where  the  defendant  malces 
no  si>ecific  objection  and  no  request  for  an  in- 
struction upon  that  point 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  2005;   Dec.  Dig.  {  825.*] 

9.  Cbiminal  Law  (8  543*)— Evidence— Tes- 
timony AT  PBELIMINABY  EXAMINATION. 

The  testimony  of  a  witness  before  the  ex- 
amining magistrate,  where  the  defendant  was 
present  and  had  uie  right  to  cross-examine, 
may  be  read  at  the  trial  after  proof  that  the 
sheriff  having  a  subpoena  for  the  witness  had 
made  diligent  inquiry  from  all  sources  likely  to 
disclose  information  as  to  his  whereabouts,  and 
other  witnesses  testified  that  he  had  been  away 
from  home  for  about  a  month,  and  that  hia 
wife  had  said  he  had  gone  to  another  state. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Cent  Dig.  ii  1233,  1236;  Dec  Dig.  | 
543.*] 

10.  Cbiminal  Law  (|  1169*)— Habklbss  Bb- 
BOB— Admission  of  Bvidence. 

There  was  no  prejudicial  error  in  admit- 
ting testimony  of  a  prosecuting  witness  that 
the  defendant  had  struck  his  wife  just  before 
the  alleged  assault  upon  the  prosecuting  wit- 
ness, where  other  witnesses,  including  de  de- 
fendant, testified  to  the  same  facts  without  ob- 
jection. 

[Ed.  Note. — For  otiier  cases;  see  Criminal 
Law,  Cent  Dig.  $8  754,  3088,  3130,  3137-3143 ; 
Dec.  Dig.  I  1109.*] 

Appeal  from  Circuit  Court,  PolasU  Comi- 
ty ;  Robert  J.  Lea,  Judge. 

Lonls  Paxton  was  convicted  of  an  assault 
with  Intent  to  rape,  and  be  appeals.  Af- 
firmed. 

Carmlchael,  Brooks  &  Powers  and  Scipio 
A.  Jones,  all  of  Little  Rock,  for  appellant. 
Wm.  L.  Moose,  Atty.  Gen.,  and  Jno.  P.  Streep- 
ey,  Asst.  Atty.  Oen.,  for  the  State. 

KIEBT,  J.  The  appellant  was  indicted  for 
the  crime  of  rape,  and  from  the  judgment  of 
conviction  of  an  assault  with  intent  to  rape 
brings  this  appeal.  He  admitted  baving  sex- 
ual intercourse  with  the  prosecuting  witness 
at  tbe  time  and  place  she  claimed  to  have 
been  raped  and  testified  that  It  was  with  her 
consent  and  co-operation.  It  is  conceded, 
however,  that  tbe  testimony  Is  amply  suffi- 
cient to  sustain  a  conviction  of  rape.  If 
believed.  It  Is  contended  for  reversal  tbat 
the  court  erred  tn  giving  certain  Instructions 
in  tbe  admission  of  incompetent  testimony, 
and  tbat  tbe  verdict  of  tbe  Jury  Is  contrary 
to  tbe  law  and  the  evidence;  counsel  for  ap- 
pellant saying:  "Without  going  Into  a  de- 
tailed discussion  of  the  evidence,  it  is  submit- 
ted tbat  there  Is  no  possible  view  of  the  evi- 
dence which  will  support  a  finding  that  ap- 
pellant was  guilty  of  an  assault  with  Intent 
to  rape.  •  »  •  Tbe  crime  made  out  was 
rape,  or  It  was  nothing." 

[1]  An  assault  with  intedt  to  rape  Is  tn- 


*For  otnar  cases  saa  sam«  tODlo  and  netlon  NUMBER  in  Dae.  Die.  ft  Am.  Dig.  Kay-No.  Sarlai  A  Rap'r  laOazM 


Digitized  by  LjOOQ IC 


Ark.) 


PAXTON  T.  STATK 


39? 


cinded  tn  the  charge  of  rape,  and  a  convic- 
tion may  be  had  of  the  former  ofTense  nnder 
an  Indictment  for  the  latter,  and  the  appel- 
lant will  not  be  heard  to  complain  that,  be- 
cause he  was  not  convicted  of  the  oftense  of 
rape,  be  could  not  be  guilty  of  an  assault  to 
commit  the  offense,  which  the  testimony  was 
amply  suffldent  to  show  he  did  commit. 
Pratt  V.  State,  51  Ark.  167,  10  S.  W.  283; 
Eorby's  Digest,  |  2413;  Skaggs  y.  State,  88 
Ark.  72,  113  S.  W.  346,  16  Ann.  Cas.  622; 
Green  t.  State,  91  Ark.  563,  121  S.  W.  949; 
Sexton  V.  State,  91  Ark.  589,  121  S.  W.  1075; 
Hamer  v.  State,  150  S.  W.  142. 

[2]  He  also  contends  that,  having  admitted 
carnal  knowledge  of  the  woman,  the  court 
erred  In  charging  the  jury  relative  to  an 
assault  with  Intent  to  commit  rape.  A  man 
can  be  guilty  of  an  assault  with  Intent  to 
rape,  If  he  assaults  a  woman  with  the  inten- 
tion of  having  carnal  knowledge  of  her, 
forcibly  and  against  her  will,  even  though 
after  the  assault  Is  made  she  finally  yields 
to  hia  embraces  and  couBents  to  the  inter- 
conrse.  Such  subsequent  yielding  and. con- 
sent does  not  mitigate  nor  justify  the  assault 
with  the  intent  to  commit  the  crime.  State 
v.  Cross,  12  Iowa,  66,  79  Am.  Dec.  519;  State 
T.  Atherton,  50  Iowa,  189,  32  Am.  Rep.  134 : 
State  V.  Shepard,  7  Conn.  54;  State  v.  Bagan, 
41  Minn.  285,  43  N.  W.  5;  1  Bishop,  Crlm. 
Law,  {{  733-736;  State  v.  Hartigan,  32  Vt 
607,  78  Am.  Dec.  609. 

[3]  If  the  court  was  not  required  to  submit 
to  the  jury  the  question  of  an  assault  with 
intent  to  rape  In  this  case,  the  defendant 
cannot  complain  of  its  action  in  doing  so, 
since  otherwise  It  was  an  instruction  more 
favorable  to  him  than  he  was  entitled  to 
have  given. 

[4]  Neither  Is  the  instruction  open  to  the 
objection  that  it  was  incorrect,  not  specifying 
that  the  attempt  to  have  carnal  knowledge 
of  the  woman  must  have  been  forcibly  and 
against  her  will,  since  an  assault  with  intent 
to  rape  was  correctly  defined  immediately 
al>ove  the  expression  used  which  followed  the 
sentence:  "If  be  bad  carnal  knowledge  of 
the  woman  as  charged  In  the  indictment 
forcibly  and  against  her  will,  he  is  guilty  of 
rape;  if  he  did  not  consummate  that  crime, 
but  attempted  to  do  it,  he  is  guilty  of  assault 
with  intent  to  rape."  The  instructions  were 
given  as  one  and  the  jury  could  not  but  have 
understood  that  before  he  could  be  found 
guilty  of  an  assault  with  intent  to  rape  they 
must  find  that  he  attempted  to  have  carnal 
knowledge  of  the  woman  forcibly  and  against 
her  will. 

[S]  And  besides.  If  the  instruction  was  er- 
roneous, it  was  such  an  error  as  called  for  a 
specific  objection,  which  was  not  made. 

[6]  No  error  was  committed  in  the  court's 
Instruction  that  "the  defendant  starts  out  In 
the  trial  ^tb  the  presumption  of  Innocence 
In  his  favor,  and  that  presumption  follows 
him  throughout  the  trial,  or  until  the  evi- 


dence convinces  yon  of  his  guilt,  beyond  a 
reasonable  doubt,"  which  meant  no  more 
than  that  "the  presumption  prevails  until 
overcome  by  evidence  convincing  the  jury 
beyond  a  reasonable  doubt  of  his  guilt,"  ar 
said  In  Kosa  v.  State,  92  Ark.  483,  123  S.  W. 
757. 

[7]  The  next  assignment  Is  that  the  courl 
erred  in  permitting  the  introduction  of  testi- 
mony relating  to  the  general  reputation  of 
the  defendant;  it  being  claimed  that  he  had 
not  put  his  character  or  reputation  in  issue. 
He  testified  in  the  case,  however,  and  took 
the  witness  stand  like  any  other  witness,  and 
his  character  Cor  veracity  could  be  Im- 
peached, though  his  good  character  may  not 
have  been  previously  put  in  Issue.  McCoy  v. 
State,  46  Ark.  141;  Turner  v.  State,  100 
Ark.  199,  139  S.  W.  1124;  Skaggs  v.  State, 
88  Ark.  73,  113  S.  W.  346,  16  Ann.  Cas.  622; 
Younger  v.  State,  100  Ark.  321,  140  S.  W. 
139. 

[S]  Of  course  the  testimony  relating  to  the 
bad  character  or  the  general  reputation  of 
the  accu.sed  for  truth  and  morality  could  only 
be  considered  as  affecting  the  question  of  his 
credibility  as  a  witness,  of  which  the  jury 
was  suflSciently  advised  by  the  court  saying 
it  was  competent  to  prove  such  reputation, 
but  "it  does  not  necessarily  follow  from  the 
fact  that  a  witness  has  been  impeached  that 
he  should  not  be  believed.  It  Is  intended  to 
shed  light  upon  the  credibility  of  the  wit- 
ness." Appellant  asked  no  Instrubtion  upon 
this  point  and  did  not  specifically  object  to 
the  one  given. 

[9]  It  Is  next  contended  that  the  court 
erred  in  permitting  the  testimony  of  Enos 
Brown,  taken  before  the  justice  in  the  ex- 
amining trial,  to  be  read  on  the  trial  in  the 
circuit  court.  It  is  conceded  that  appellant 
was  present  when  said  Brown  testified  in  the 
examining  trial  and  had  the  right  to  cross- 
examine  him,  and  it  was  shown  that  diligent 
inquiry  had  been  made  as  to  the  whereabouts 
of  this  witness,  and  that  he  could  not  be 
found;  the  deputy  sheriff,  having  the  sub- 
poena for  service,  made  inquiry  from  all 
sources  likely  to  discover  information  as  to 
his  whereaboute  and  was  unable  to  find  him, 
and  other  witnesses  also  testified  that  he  had 
been  gone  from  his  home  about  a  month  and 
that  his  wife  said  he  was  in  Mississippi. 
This  was  a  sufficient  foundation  for  the  intro- 
duction of  the  testimony.  "The  settled  law 
of  this  state  Is  that  where  the  adverse  wit- 
ness is  dead,  beyond  the  jurisdiction  of  the 
court,  or'  upon  diligent  inquiry  cannot  be 
found,  what  such  witness  testified  on  a 
former  occasion  on  the  same  issues  and  be- 
tween the  same  parties  may  be  given  tn  evi- 
dence, providing  the  accused  was  present, 
having  the  right  to  cross-examine."  Poe  v. 
State,  95  Ark.  176,  129  S.  W.  294,  and  cases 
dted. 

[10]  Complaint  is  made  of  the  Introduction 
of  the  testimony  of  the  prosecuting  witness. 
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relating  to  the  defendant's  assanlttng  and 
beating  bis  wife  on  the  way  home  upon  the 
night  of  the  commission  of  the  crime.  It  is 
true  this  statement  of  hers  was  introduced 
over  the  objection  of  the  appellant,  but  other 
witnesses  testified  to  the  same  effect  without 
objection,  and  he  himself  admitted  upon 
cross-examination  that  he  had  sworn  at  and 
struck  his  wife,  and  that  she  was  either 
drunk  or  unable  to  continue,  the  journey 
home  and  was  put  to  bed  in  the  house  of  a 
neighbor,  some  2\(t  miles  from  home,  and 
immediately  before  the  offense  was  perpetrat- 
ed just  beyond  the  house  where  the  wife  re- 
mained. It  may  be  that  this'  evidence  re- 
flected the  intention  of  appellant  to -get  rid 
of  his  wife  in  order  that  he  might  have  the 
better  opportunity  to  commit  the  offense; 
but,  in  any  event,  it  having  been  Introduced 
by  other  witnesses  and  himself,  without  ob- 
jection, if  error  was  committed  in  its  intro- 
duction, it  cannot  be  held  prejudiciaL  There 
are  other  'assignments  of  error,  but  we  do 
not  regard  it  necessary  to  discuss  them. 

The  instructions  fairly  presented  the  issues 
to  the  jury,  which  doubtless  found  appellant 
guilty  of  assault  with  Intent  to  rape,  rather 
than  the  crime  of  rape,  because  of  the  fact 
that  the  prosecuting  witness  was  living,  at 
the  time  of  the  occurrence,  in  adultery  with 
another  man. 

Finding  no  prejudicial  error  in  the  record, 
the  judgment  is  affirmed. 


MIDDLETOWN  MACH.  CO,  v.  CHAFFIN. 
(Supreme  Court  of  Arkansas.     May  12,  1913.) 

1.  Evidence    (§    441*)  — Pabol    Evidence  — 

CONTBACT  OF    SaLB— WABBANTT. 

In  an  action  for  the  price  of  a  gasoline 
engine  under  a  written  contract  containing  an 
express  warranty  as  to  the  power  it  would 
develop,  testimony  of  the  buyer  that  the  agent 
of  the  seller  warranted  that  the  engine  would 
be  sufBcient  to  run  bis  machinery  is  improper 
under  the  parol   evidence   rule. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  |§  1719,  172:1-1763,  1765-1845, 
2030-2047 ;   Dec.  Dig.  {  441.»] 

2.  Sales  (§  273*)— Implied  Wabbartt— Fit- 
ness FOB  PuBPOSE  Intended. 

Where  a  manufacturer  sella  a  gasoline  en- 
gine, knowing  that  the  buyer  wants  to  run  cer- 
tain machinery  with  it,  there  is  no  implied  war- 
ranty that  the  engine  will  be  sufficient  for  that 
purpose. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent 
Dig.  §§   772-776;    Dec.   Dig.  {  273.*] 

Appeal  from  Circuit  Court,  Columbia  Coun- 
ty;   George  W.  Hays,  Judge. 

Action  by  the  Mlddletown  Machine  Com- 
pany against  T.  H.  Chaflin.  Judgment  for 
the  defendant,  and  plaintiff  appeals.  Re- 
versed and  remanded,  with  instructions  to 
enter  judgment  for  the  plaintiff. 

The  appellant  sued  the  appellee  on  a  prom- 
issory note  for  f'iOO  executed  for  the  balance 


of  the  parchase  price  of  a  gasoline  engine, 
bought  by  the  appellee  from  appellant  under 
a  contract  which  provides  in  part  as  fol- 
lows: 

"1(^—25—1909. 
"Mr.  T.  H.  Chaffln,  of  Emerson:   The  Mld- 
dletown Machine  Company  hereby  propose 
to  furnish  and  deliver  £.  o.  b.  cars,  Middle- 
town,  Ohio, 

State  Quantity  Here.  State  H.  P.  Hare.       Type. 

1  IS  K. 

Skids,  Gravity  A  Tank  Cooled  OaaoUna  UUmi  Bn- 
glne. 

"Goods  ordered  on  this  contract  to  be 
shipped  to  T.  H.  Qiaffln,  at  Emerson,  via 
freight  about  what  date:   At  once.    •    •    • 

"Guaranty. 

"The  above  engine  will  have  been  tested 
before  shipment  and  shall  develop  Its  rated 
brake  horse  i)ower.  We  will  furnish  upon 
application  a  record  test.  We  will  replace 
or  repair,  free  of  charge  f.  o.  b.  factory,  any 
faulty  material  or  faulty  workmanship  with- 
in one  year  from  date  of  Invoice,  provided 
faulty  parts  in  question  are  sent  for  our  in- 
spection with  express  or  freight  charges  pre- 
paid. This  guaranty  does  not  cover  any 
time  or  material  expended  by  customer  un- 
less authorized  in  writing  by  the  home  office, 
Mlddletown,  Ohio,  nor  does  It  cover  electric 
supplies  which  carry  their  own  guaranty 
from  the  respective  manufacturers  thereof. 


"Prices  and  Terms. 

"We  propose  to  furnish  the  above  engine 
and  material  for  the  sum  of  ($550.00)  five 
hundred  and  fifty  dollars,  to  be  paid  as  fol- 
lows: $250  upon  shipment;  |300  twelve 
months  after  shipment  with  seven  per  cent. 
Interest. 

"All  deferred  payments  to  bear  Interest 
at  the  rate-  of  7  per  cent  per  annum  from 
date,  and  to  be  evidenced  by  note  or  accept- 
ance. 

"The  above  payments  to  be  secured  by 
note.    *    *    • 

"Title  and  Conditions  of  Sale 

"It  Is  agreed  that  the  tttle  and  right  of 
possession  of  the  above  described  property 
shall  remain  in  the  Mlddletown  Machine 
Company  until  payment  of  the  above  amount 
has  been  made  in  full,  and  that  If  such  pay- 
ments are  not  made  when  due  •  •  •  the 
Mlddletown  Machine  Company  may  take  pos- 
session of  said  property  and  sell  it  or  give 
a  ten  days  notice  of  such  sale  by  posting 
notices,  and  apply  tlie  proceeds  of  the  sale 
to  the  exi)ense  of  taking  possession.    *    •     • 

"This  contract  is  made  in  duplicate,  and 
it  is  expressly  understood  that  it  is  the 
only  one  in  existence  between  the  said  par- 
ties, concerning  matters  herein  stated,  and 
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there  Is  no  verbal  understanding  wbateTer 
changing  or  modifying  It    •    *    • 

"Proposed  by  W.  W.  McClellan,  Salesman 
for  the  Mlddletown  Machine  Company. 

"Approved  by  J.  W.  H.  Hlgbee,  Sales  Man- 
ager. 

"Accepted  by  T.  H,  Ghaffin,  Purchaser." 

The  appellant  alleged  that  the  note  was 
dne  and  nnpald  and  asked  for  Judgment  for 
the  amount  thereof  and  also  for  the  sale 
of  the  engine  and  fixtures  to  satisfy  the 
same.  The  defense  relied  on  by  the  appellee 
was  set  up  In  Ms  answer  as  follows:  "He 
alleges  that  at  the  time  that  he  purchased 
this  engine  he  was  operating  a  gin  and  grist- 
mill near  Emerson,  Ark. ;  that  he  was  oper- 
ating said  gin  and  gristmill  with  a  steam 
engine;  that  the  plaintiff  manufactured  the 
gasoline  engine  sold  to  this  defendant,  and 
that  the  plaintiff  is  engaged  In  the  manu- 
facture and  sale  of  gasoline  engines;  that 
the  agent  of  the  said  plaintiff,  who  sold  him 
this  engine,  examined  the  machinery  that 
tliis  defendant  was  operating  at  the  time 
and  warranted  to  this  defendant  that  this 
engine  sold  him  would  furnish  power  suffi- 
cient to  operate  said  gin,  together  with  the 
press,  elevator,  and  grlstulU  at  the  same 
time;  that  this  defendant  had  had  no  ex- 
perience with  gasoline  engines  and  at  the 
time  he  purchased  this  engine  from  the 
plaintift  that  he  did  not  know  the  size  en- 
gine to  purchase  to  operate  his  machinery, 
and  that  he  relied  wholly  on  the  judgment 
of  the  plaintiff  as  to  the  size  engine  neces- 
sary to  purchase  In  order  to  operate  said 
machinery  ;  that  the  said  plaintiff  warranted 
to  this  defendant  that  the  engine  sold  to 
him  would  have  sufficient  power  to  operate 
his  machinery,  together  with  an  additional 
gin  stand;  said  plaintiff  set  up  said  engine 
and  placed  it  In  operation  according  to  the 
contract,  but  said  engine  does  not  furnish 
saffident  power  to  operate  his  machinery. 
That  said  engine,  on  account  of  some  defect 
iu  the  construction  of  same,  leaks  its  power ; 
that  the  engine  hasn't  sufficient  power,  and 
cannot  furnish  sufficient  power,  even  If  It 
were  in  good  condition,  with  which  to  oper- 
ate the  defendant's  machinery  as  warrant- 
ed by  said  plaintiff ;  that  by  reason  of 
the  breach  of  warranty  on  the  part  of  the 
plaintiff  tills  defendant  has  sustained  dam- 
ages in  the  sum  of  $S00." 

Appellee  asked  damages  In  the  sum  of 
$500,  for  which  he  prayed  Judgment  Over 
the  objections  of  appellant,  the  court  per- 
mitted the  appellee  to  testify:  "That  a  man 
by  the  name  of  McClellan,  representing  the 
appellant  came  to  the  appellee's  house  and 
examined  his  machinery.  He  took  appellee's 
order  for  the  engine  and  after  examining 
appellee's  gly  plant  gristmill,  etc.,  he  stated 
that  the  engine  he  was  selling  appellee  'would 
pall  the  gin  stand,  elevator,  gristmill,  and 
the  press  all  at  one  time  and  not  know  that 
there   was  ever   anything  hitched   to  it' " 


Appellee  bad  had  no  experience  prior  to 
that  time  with  gasoline  engines  and  told 
McClellan  that  he  wanted  an  engine  that 
would  operate  the  machinery  which  McClel- 
lan had  examined,  and  McClellan  represent- 
ed that  the  engine  he  was  selling  would  do 
it  Appelle  relied  upon  this  representation 
in  making  the  purchase,  etc.  Appellee  fvir- 
ther  testified  over  the  appellant's  objection 
that  the  appellant  about  the  same  time  sold 
another  engine  of  the  same  size  and  same 
kind  as  the  one  he  purchased  to  another 
man  that  lived  at  Haynesville ;  that  appellee 
saw  that  engine  operated  and  "it  pulled  a 
sawmill  right  straight  along  and  it  did  not 
check  it"  It  took  more  power  to  pull  saw- 
mills than  it  took  to  pull  appellee's  machin- 
ery. Appellee  further  testified  that  the  value 
of  the  gasoline  engine  which  he  bought  of 
appellant  as  it  now  stands,  was  $150. 

The  court  over  the  objection  of  the  ap- 
pellant, at  the  request  of  the  appellee,  gave 
the  following  Instructions:  "You  are  in- 
structed that  If  you  find  from  a  pr^onder- 
ance  of  the  evidence  that  the  plaintiff  sold 
the  defendant  a  gasoline  engine,  the  note  in 
controversy  being  executed  for  the  purchase 
money  thereof;  and  that  the  plaintiff  sold 
said  engine  to  the  defendant  for  the  pur- 
pose of  operating  a  gin  and  gristmill,  to- 
gether with  their  attachments,  then  owned 
by  the  defendant,  and  that  defendant  relied 
upon  plaintiff's  judgment  as  to  the  kind  of 
engine  needed  to  operate  this  machinery, 
then  the  plaintiff  Impliedly  warranted  to  the 
defendant  that  said  engine  was  reasonably 
fit  for  the  purpose  for  which  it  was  sold; 
and,  if  you  find  from  a  preponderance  of 
the  evidence  that  said  engine  was  not  rea- 
sonably fit  for  the  purpose  for  which  it  was 
sold,  then  the  plaintiff  fails  to  comply  with 
its  contract  of  sale  with  the  defendant  and 
the  defendant  is  entitled  to  recover  such 
damages  as  you  may  find  from  a  preponder- 
ance of  the  evidence  he  has  sustained."  Oth- 
er evidence  was  adduced  and  instructions 
given  over  the  objection  of  appellant  but 
the  above  show  the  theory  upon  which  the 
cause  was  tried,  and  It  is  unnecessary  for 
the  purpose  of  the  opinion  to  state  more. 
The  jury  returned  a  verdict  in  favor  of  the 
appellee,  and,  from  a  judgment  in  appellee's 
favor,  this  appeal  has  been  duly  prosecuted. 

Stevens  &  Stevens,  of  Magnolia,  for  appel- 
lant C.  W.  McICay,  of  Magnolia,  for  ap- 
pellee^ 

WOOD,  J.  (after  stating  the  facts  as 
above).  [1]  The  contract  for  the  sale  of  the 
engine  was  in  writing  and  contained  an  ex- 
press warranty  as  follows:  "The  above  en- 
gine will  have  been  tested  before  shipment 
and  shall  develop  its  rated  brake  horse  pow- 
er. We  will  furnish  upon  application  a  rec- 
ord test  We  will  replace  or  repair  free  of 
charge  f.  o.  b.  factory  any  faulty  material 
or  faulty  workmanship  within  one  year  from 


Digitized  by 


Google 


400 


167  SOTJTHWESTBBM  BBPOBTEIB 


(Ark. 


date  of  Invoice."  There  Is  no  pretense  that 
the  appellant  has  failed  to  comply  with  this 
warranty ;  but  the  evidence  which  the  appel- 
lee introduced  over  the  objection  of  appellant 
tended  to  show  an  entirely  different  warran- 
ty from  that  contained  In  the  written  con- 
tract The  testimony  comes  within  the  famil- 
iar rule  that  "Parol  evidence  Is  inadmissible 
to  vary,  qualify,  or  contradict,  to  add  to  or 
subtract  from,  the  absolute  terms  of  a  valid 
and  nnambigaons  •  •  •  contract,"  as  held 
in  Delaney  v.  Jackson,  95  Ark.  131,  128  S. 
W.  859. 

The  appellee  does  not  allege  In  his  answer, 
nor  does  the  evidence  adduced  tend  to  prove, 
that  appellant's  agent  made  any  Intentional- 
ly false  or  misleading  representation  by 
which  appellee  was  induced  to  enter  upon  the 
contract  There  is  no  pretense  that  the 
statements  of  McClellan  to  appellee  were 
false  and  fraudulent  (that  is,  made  with  the 
willful  intention  of  misleading  appellee,  to 
his  prejudice) ;  and  the  most  that  could  be 
said  of  the  statements  of  McClellan,  as 
shown  by  the  testimony,  is  that  they  were 
expressions  of  his  opinion  as  to  the  quality 
of  the  engine  that  appellant .  was  proposing 
to  sell,  and  that  the  results  of  the  operation 
of  the  engine  showed  that  he  was  mistaken 
in  his  judgment 

The  defense  of  appellee  was  not  based  up- 
on any  tort  of  appellant's  agent  outside  of 
th«  written  contract  The  effect  of  the  oral 
testimony  adduced  -by  the  appellee  was  to 
Ingraft  upon  the  written  contract  a  warranty 
by  parol,  contradicting  the  terms  of  the 
written  warranty.  This  cannot  be  done. 
Lower  v.  Hickman,  80  Ark.  506,  97  S.  W.  681. 
See,  also,  Bradley  Gin  Co.  v.  J.  L.  Means  Ma- 
chine Co.,  «4  Ark.  130,  126  S.  W.  81. 

[2]  The  general  rule  is  that  upon  the  sale 
of  chattels  the  law  implies  no  warranty  of 
quality.  That  is  left  as  a  matter  of  contract 
between  the  parties  to  the  sale.  But  as  said 
in  Curtis  Mfg.  Co.  v.  Williams,  48  Ark.  325. 
3  S.  W.  617,  there  are  exceptions  to  the  rale 
as  well  established  as  the  rule  itself.  One 
of  these  exceptions  is:  "Where  a  manufac- 
turer undertakes  to  supply  goods  manufac- 
tured by  himself,  to  be  used  for  a  particular 
purpose,  and  the  vendee  has  not  had  the  op- 
portunity to  inspect  the  goods.  In  that  case 
the  vendee  necessarily  trusts  to  the  judgment 
and  skill  of  the  manufacturer,  and  it  is  an 
implied  term  in  the  contract  that  he  shall 
furnish  a  merchantable  article,  reasonably 
fit  for  the  purpose  for  which  it  is  iuteuded." 
See,  also,  Weed  v.  Dyer,  53  Ark.  155,  13  S. 
W.  592 ;  Bunch  v.  Well,  72  Ark.  343,  80  S.  W. 
582,  65  Ia  R.  A.  80;  Main  T.  Dearlng,  73 
Ark.  470.  84  S.  W.  640. 

Appellee  relies  upon  the  doctrine  of  these 
cases  to  sustain  the  instructions  given  to 
the  trial  court  But  under  the  facts  of 
this  record,  the  doctrine  of  the  above  cases 
is  wholly  inapplicable.    Here  the  gasoline  en- 


gine^ was  a  merchantable  article.  It  was 
manufactured  for  the  purpose  of  running 
machinery,  and  there  Is  no  pretense  that  It 
was  not  fit  for  that  particular  purpose.  The 
appellee  contends,  and  his  evidence  tends  to 
show,  that  it  was  not  sufficient  for  the  partic- 
ular purpose  for  which  appellee  Intended  it; 
but  there  is  no  Implied  warranty  that  It 
should  be  adapted  to  run  appellee's  machin- 
ery in  a  manner  satisfactory  to  him.  This 
was  a  matter  to  be  compassed  by  his  contract 
and  comes  within  the  general  mle  above  and 
not  the  exception.  If  appellee  desired  a 
warranty  that  the  engine  purchased  would 
run  his  machinery,  he  should  have  seen  that 
a  provision  to  this  effect  was  embodied  in 
the  written  contract  before  he  accepted  the 
same. 

The  cause  was  tried  upon  an  erroneous 
conception  of  the  law,  and,  for  the  errors  in 
admitting  the  evidence  and  giving  the  prayer 
objected  to,  the  judgment  is  reversed,  and 
the  cause  is  remanded,  with  directions  to 
enter  a  judgment  in  favor  of  the  appellant 
for  $300,  with  interest  and  for  the  sale  of 
the  engine,  unless  the  same  is  paid  within 
a  time  to  be  fixed  by  the  court 


BELDINQ  et  aL  r.  VAUGHAN. 
(Supreme  Court  of  Arkansaa.    April  28,  19130 

L  Appeai.  and  Ebbob  (§   866*)—  Bxvixw  — 

Scope. 

Where  both  parties  requested  a  perempto- 
ry instruction,  without  asking  that  the  disput- 
ed facts  be  submitted  to  the  jury,  and  the  court 
granted  t;he  defendant's  request  the  sole  ques- 
tion reviewable  on  plaintiffs'  appeal  is  the  le- 
gal sufficiency  of  the  evidence  to  sustain  Ui« 
verdict  in  defendant's  favor. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  8467-3476;  Dec.  Dig.  i 
866.*] 

2.  CoNTBAOis  d   164*) — CoNSTBucTiON— Evi- 
dence. 

While  parol  evidence  is  inadmissible  to  va- 
ry or  contradict  the  terms  of  the  written  in- 
strument, yet  where  plaintiffs  signed  an  agree- 
ment for  the  subscription  of  shares  to  a  corpo- 
ration to  be  formed  at  the  same  time  defend- 
ants, who  were  the  prospective  incorporators, 
executed  a  contract  to  lease  a  machine  from  the 
plaintiffs,  in  case  of  formation  of  the  corpora- 
tion, the  two  instruments  should  be  considered 
together  for  the  purpose  of  determining  wheth- 
er the  contract  for  the  lease  of  the  machine  was 
a  iMrsonal  obligation. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  if  746-748 ;  Dec  Dig.  |  164.*] 

3.  Principal  and  Aoknt  (i  146*)— Contbaot 
—Liability  of  Agent. 

Where  defendant,  one  of  the  incorporatois 
of  a  proposed  corporation,  signed  an  agreement 
for  the  lease  of  a  machine  by  the  prospective 
corporation,  which  lease  was  to  become  effec- 
tive upon  incorporation,  defendant  cannot  be 
held  personally  liable,  either  as  an  agent  for  an 
undisclosed  principal,  or  as  one  who  assumed 
to  act  for  a  nonexistent  principal,  in  event  that 
the  corporation  was  never  formed. 

[Bd.  Note.— For  other  cases,  see  Principal 
and  Agent  Cent  Dig.  ||  621-627;  Dec,  Dig.  | 
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4.  COBPOBATIONS   d   30*)  —  PBOUOTBW— lilA- 
BILITT. 

Where  plaintiffs  and  defendant  were  jointly 
interested  in  forming  a  corporation,  defendant, 
who  signed  an  agreement  for  the  lease  of  a  ma- 
chine from  plaintiffs  for  the  corporation  when 
formed,  is  not  liable  as  a  promoter;  the  basis 
of  promoter's  liabilitj  being  his  aetions  on  be- 
half of  nonexistent  principal,  upon  the  faith  of 
which  the  other  party  relied. 

[EM.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  SS  97-100;  Dec.  Dig.  §  30.*] 

5.  CoRPOKATiONS  (§  30*)— Contracts  by  Pso- 

MOTOR8— IjE  ASB—CO  NSTBTJCTIO  N. 

Where  defendant,  one  of  the  subscribers  to 
the  stock  of  a  proposed  corporation,  signed  an 
agreement  for  the  lease  of  property  by  the  cor- 
poration, containing  a  promise  to  pay  at  a 
definite  date,  or  upon  organization,  the  con- 
tract cannot  be  treated  as  an  absolute  one,  but 
is  conditional  upon  the  formation  of  the  cor- 
poration. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  H  97-100;  Dec  Dig.  $  80.*] 

Appeal  from  Circuit  Court,  Pulaslil  Coun- 
ty ;    Guy  Fnlk,  Judge. 

Action  by  George  R.  Beldlng  and  others 
against  George  Taughan.  From  a  Judgment 
for  defendant,  plaintiffs  appeal.     Affirmed. 

J.  W.  Blackwood  and  John  W.  Newmau, 
twtb  of  Little  Rock,  and  E.  H.  Myers,  of 
Hot  Springs,  for  appellants.  Vaughan  & 
Akers,  Ratcliffe  &  Ratcllffe,  H.  I*  Norwood, 
and  W.  H.  Rector,  all  of  Ldttle  Bock,  for 
appellee. 

McGUIiLOCH,  O.  J.  Appellants  sued  ap- 
pellee in  the  circuit  court  of  Pulaski  coun- 
ty to  recover,  upon  written  contract,  the 
sum  of  13,000  for  the  lease  of  a  patented  ma> 
chine  or  device  called  a  "Rectlgraph,"  used 
In  photographing  records. 

[1]  Appellee  denied  personal  liability  un- 
d«r  the  contract,  and  the  case  was  tried  be- 
fore a  Jury.  Both  sides,  without  asking  that 
th<>.  disputed  questions  of  fact  be  submitted 
to  the  Jury,  requested  the  conrt  to  give  per- 
emptory Instructions  In  their  respective  fa- 
vor, and  the  court  gave  a  peremptory  in- 
struction in  favor  of  appellee.  The  case 
stands  here,  therefore,  upon  the  sole  question 
Qt  the  legal  sufficiency  of  the  evidence  to 
sustain  the  verdict  in  appellee's  favor.  St 
L.  S.  W.  By.  Co.  V.  Mulkey,  100  Ark.  71, 
139  S.  W.  643. 

In  March,  1907,  appellee  and  certain  other 
persons  Joined  In  an  effort  to  organize  a  cor- 
poration, with  a  capital  stock  of  $26,000,  to 
engage  In  the  business,  at  LIttie  Rock,  of 
abstracting  titles  to  real  estate  In  Pulaski 
county.  A  subscription  contract  was  reduc- 
ed to  writing,  dated  March  28,  1907,  where- 
by the  subscrit>ers  agreed  to  take  stock  for 
the  organization  of  the  corporation,  to  be 
known  as  the  "Title  Guaranty  Company," 
and  stipulated  that  the  subscriptions  were 
conditioned  upon  their  being  bona  flde  sul>- 
xcripttons  for  at  least  $20,000  to  the  capital 
stock.  Several  persons,  including  appellee, 
signed  the  contract  as  subscribers;    but  the 


Subscriptions  did  not  amount  to  $20,000,  the 
stipulated  sum.  Appellants  'owned  or  con- 
trolled certain  territory,  including  Pulaski 
county.  Ark.,  for  the  use  of  the  rectigraph, 
and  on  April  2,  1907,  appellants  and  appellee 
entered  Into  the  following  written  contract: 
"This  indenture,  witnessetb,  that  George 
Vaughan,  as  agent  and  trustee  for  the  Title 
Guaranty  Company,  a  corporation  to  be  or- 
ganized under  the  laws  of  Arkansas,  for  the 
purpose  of  doing  an  abstract  business  in 
Pulaski  county,  Arkansas,  this  day  agrees  to 
and  with  George  R.  Beldlng  and  J.  A.  Stall- 
cnp,  owners  of  lease  No.  23  of  the  Rectigraph 
Company  of  Oklahoma  City,  for  the  use  of 
the  rectigraph  for  Pulaski  county,  Arkansas, 
to  pay  to  said  Beldlng  &  Stallcup  on  May  1, 
1907,  or  earlier  upon  the  organization  of  said 
corporation  the  sum  of  three  thousand  dol- 
lars, for  said  lease.  And  the  said  Beldlng  & 
Stallcup  in  consideration  of  the  said  agree- 
ment, have  this  day  subscribed  for  forty 
shares  of  stock  in  the  said  corporation.  Wit- 
ness our  hands  In  duplicate  this  2d  day  of 
April,  1907.  [Signed.]  Geo.  Vaughan.  Geo. 
B.  Beldlng.  J.  A.  Stallcup."  Upon  the  exe- 
cution of  this  contract  appellants  signed  the 
subscription  contract,  whereby  they  took  40 
shares  of  the  capital  stock  of  the  proposed 
corporation. 

Efforts  were  continued  to  procure  sub- 
scribers, but  there  was  not  enough  obtained 
to  raise  the  requisite  amount  of  $20,000; 
therefore  the  plan  failed  and  was  finally 
abandoned.  The  effort  was,  however,  contin- 
ued during  a  considerable  period  of  time, 
and  in  the  meantime  there  was  much  cor- 
respondence between  the  i>arties  hereto  con- 
cerning the  matter.  The  manufacturers  of 
the  machine  sent  one  to  Little  Rods,  where 
it  was  set  up  and  demonstrated  by  their 
agent,  sent  for  that  purpose,  and  it  re- 
mained here  In  possession  of  appellee.  Af- 
ter the  abandonment  of  all  effort  to  organize 
the  new  corporation  there  was  an  effort 
made  to  dispose  of  the  machine,  or,  rather, 
the  lease  thereof,  to  another  corporation 
engaged  in  the  business  of  abstracting  titles, 
and  considerable  corresiwndence  took  place 
hetween  the  parties  hereto  with  respect  to 
that,  but  nothing  came  of  It,  and  appellants 
demanded  payment  of  appellee,  which  being 
refused,  this  action  was  Instituted. 

[2]  It  is  Insisted  that  the  written  contract 
amounts  to  a  personal  obligation  on  the  part 
of.  appellee  to  i>ay  to  appellants  the  sum  of 
money  named  on  a  certain  date,  "or  earlier 
upon  the  organization  of  said  corporation," 
and  that  parol  evidence  is  inadmissible  to 
vary  or  contradict  the  terms  of  the  written 
instrument  by  showing  that  it  was  not  In- 
tended as  a  personal  obligation  of  appellee. 
Our  conclusion  is  that  the  two  instruments 
hereinbefore  referred  to — that  is  to  say,  the 
written  subscription  list  and  the  contract  for 
the  lease  of  the  rectigraph — were  executed 
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contemporaneonsly  so  tar  as  the  parties  to 
this  controTersy  are  concerned,  and  should 
be  considered  together  In  Interpreting  the 
meaning  of  the  contract  sued  on.  No  rule  of 
evidence  is  violated  in  considering  the  two 
together  in  determining  the  true  intention  of 
the  parties.  Vauglne  v.  Taylor,  18  Ark.  65; 
Railway  Go.  v.  Beidler,  45  Ark.  17;  Ford 
Hardwood  Lumber  Co.  t.  Clement,  97  Ark. 
622,  135  S.  W.  343.  When  thus  considered, 
it  is  manifest  that  this  contract  was  not 
Intended  as  a  personal  obligation,  uncondi- 
tional, of  appellee  Vanghan,  but  rested  upon 
the  condition  that  the  proposed  corporation 
should  be  organized. 

[S]  Appellants  invoke  the  familiar  rules 
that  one  becomes  personally  liable  who  acl:s 
as  agent  for  an  undisclosed  principal,  or  who 
assumes  to  act  for  a  principal  who  does  not 
exist;  but  neither  of  those  rules  are  appli- 
cable to  the  facts  of  the  case,  for  appellee 
did  not  act  for  an  undisclosed  principal,  nor 
did  he  assume  to  act  for  a  principal  who 
did  not  exist  His  nndertaklng  was  to  act 
for  the  principal  (the  proposed  corporation) 
when  It  came  into  exiatence,  and  not  before. 
Therefore  he  is  not  liable  personally.  Hor- 
sey V.  Tully,  8  Colo.  App.  110,  44  Pac.  854. 
If  the  corporation  had,  in  fact,  been  organ- 
ized pursuant  to  the  terms  of  the  subscrip- 
tion contract,  then  the  obligation  of  appellee 
would  have  been  complete,  for  he  under- 
took to  pay  as  the  agent  of  the  corporation 
when  organized,  and  if,  upon  the  occurrence 
of  that  event,  authority  from  the  corpora- 
tion had  been  withheld,  then  his  personal 
obligation  and  liability  would  have  attached, 
for  his  undertaking  was,  as  before  stated,  to 
pay  as  agent  of  the  corporation  as  soon  as  it 
was  organized.  That  would  have  constitut- 
ed a  case  of  one  who  had  impliedly  con- 
tracted that  he  had  authority,  in  the  con- 
tingency named,  to  act  for  the  corporation, 
and  the  obligation  would  have  rested  on  him 
to  make  good  the  contract  If  the  actual  au- 
thority had  been  withheld. 

[4]  It  Is  also  argued  that  appellee  is  liable 
as  a  promoter  of  the  proposed  corporation, 
who  induced  a  third  party  to  extend  credit, 
and  Is  personally  liable.  The  rnle  upon 
which  liability  in  that  case  rests  is,  however, 
limited  to  dealings  with  strangers  who  act  in 
expectation  of  payment  from  the  prospective 
corporation.  2  Cook  on  Stock,  Stockholders, 
etc.,  I  705.  The  rule  does  not  apply  in  this 
case^  for  the  reason  that  appellants  became 
equally  Interested  with  appellee  in  the  pro- 
motion of  the  affairs  of  the  proposed  corpora- 
tion, and  there  is  no  reason  why  either  one 
should  be  liable  to  the  other  except  under 
the  strict  letter  of  the  contract  If  appellee 
had  Induced  appellants  to  accept  an  uncon- 
ditional obligation  of  the  proposed  corpora- 
tion, then  there  would  be  reason  for  holding 
him  personally  liable  as  a  promoter  of  the 
corporation;  but  that  is  not  the  case  here, 
for,  as  before  stated,  the  parties  were  joints 


ly  Interested  in  the  enterprise,  and  by  the 
terms  of  the  contract  itself  the  obligation 
to  pay  was  based  on  the  condition  tliat  the 
corporation  should  thereafter  be  organized. 
The  rule  with  reference  to  liability  on  that 
score  is  stated  by  the  author  of  a  recent 
text-book  as  follows:  "Promoters  are  mere- 
ly persons  who,  for  purposes  of  their  own, 
bring  aboat  the  formation  of  the  corporation. 
In  assuming  to  make  contracts  in  its  name 
or  behalf  before  it  comes  into  existence,  they 
do  not  stand  in  the  relation  of  agency,  and 
they  represent  only  themselves,  inasmuch  as 
a  nonexlstlng  body  cannot  have  agents." 
Alger  on  the  Law  of  Promoters  and  Promo- 
tion of  Corporations,  p.  199. 

[S]  Stress  is  laid  upon  the  language  of  the 
contract  stating  the  promise  to  pay  on  a 
definite  date, .  "or  npon  the  organization  of 
the  corporation,"  as  characterizing  the  obli- 
gation as  an  absolute  one  to  pay  on  the  date 
named,  whether  the  organization  was  com- 
pleted or  not  Authorities  are  cited  in  suits 
based  upon  promissory  notes  where  similar 
obligations  are  construed  to  amount  to  an  ab- 
solute one  to  pay  on  the  date  named,  or  earli- 
er upon  the  happening  of  a  certain  contin- 
gency. Ordinarily  that  is  the  proper  inter- 
pretation of  a  written  obligation  for  the 
payment  of  money;  bat  when  this  contract 
is  read  as  a  whole,  and  in  the  light  of  the 
attending  circumstances,  it  is  manifest,'  as 
we  have  already  shown,  that  it  was  not  in- 
tended as  an  absolute  and  unconditional  ob- 
ligation to  pay,  but  was  merely  an  obliga- 
tion to  pay  upon  the  organization  of  ttie 
corporation,  which  the  parties  to  this  con- 
tract were  Jointly  Interested  in  organising. 
After  the  abandonment  of  this  project  there 
were  further  negotiations  between  the  par- 
ties looking  to  a  sale  to  another  abstract 
company,  but  the  evidence  does  not  establish 
any  contract  or  obligation  on  the  part  of 
appellee  except  the  written  contract  which 
we  have  already  quoted. 

Upon  the  whole,  we  are  convinced  that  the 
trial  court  properly  interpreted  the  contract 
between  the  parties,  and  that  the  evidence 
was  legally  sufficient  to  sustain  the  verdict 

The  Judgment  is  therefore  afBrmed. 


LETTCHWORTH  v.  FLINN. 

(Supreme  Court  of  Arkansas.     May  12,  1913.) 

1.  ELEonowa  (I  307*)— Contests— Costs. 

Under  Const  art  7,  I  11,  making  the  dr- 
cuit  court  the  residuum  of  all  unassiKned  orig- 
inal jurisdiction;  Kirby's  Dig.  H  7981-7989. 
relating  to  proceedings  against  usurpers  in  of- 
fice but  not  providing  for  costs  to  the  prevail- 
ing party;-  Kirby's  Dig.  I  966,  providing  that 
if  plaintiff  recover  be  snail  have  his  costs; 
and  section  2859,  providing  that  if  the  contest- 
ant succeed  he  shall  not  only  have  a  judgment 
of  ouster  and  for  damages  for  the  withholding 
of  the  office,  but  the  costs  of  his  suit — costs 
cannot  be  awarded  in  fa?or  of  a  contestant  in- 
itiating a  proceeding  in  the  county  court  to 
contest  the  election  of  school  director,   where 
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the  eoart  merely  foond  that  the  election  was  a 
tie  and  that  neither  party  was  entitled  to  be 
inducted  into  office. 

[Ed.   Note.— For  other   cases,    see   Elections, 
Cent  Dig.  §  333;    Dec.  Dig.  |  307.»] 
2.  EuccTioRS  (H  291,  205*)  — VoTKBa  — Pbx- 

gUMPTIONB. 

Where  a  person  was  registered  and  his 
•vote  was  accepted  by  the  election  officers,  it  is 
presumed  that  he  was  a  legally  qnalified  voter, 
and,  where  the  evidence  was  of  equal  weight 
as  to  the  time  the  voter  became  of  age,  the 
contestee  claiming  that  he  did  not  reach  his 
majority  antil  after  the  time  for  assessment  of 
taxes,  the  mere  fact  that  he  had  no  poll  tax 
receipt  will  not  rebut  the  presumption  that  he 
is  a  legal  voter. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  i{  286,  297-299 ;  Dec.  Dig.  §§  291, 
298.*] 

Appeal  from  Circuit  Court,  Prairie  Coun- 
ty;  Eugene  Lankford,  Judge. 

Election  contest  by  W.  G.  Flinn  against  J- 
W.  Letchworth,  begun  In  County  Court,  where 
Judgment  was  In  favor  of  the  contestee,  and 
appealed  by  the  contestant  to  the  Circuit 
Court,  where  it  was  consolidated  with  an- 
other contest  begun  in  that  court.  From  a 
judgment  finding  that  neither  party  was 
elected  and  assessing  costs  against  the  con- 
testee, he  appeals,  and  the  contestant  per- 
fects a  cross-appeal.  Judgment  assessing 
costs  reversed,  and  the  finding  that  the  elec- 
tion was  a  tie  affirmed. 

W.  A.  Leach,  of  Des  Arc,  for  appellant 
J.  G.  &  C.  B.  Thweatt,  of  De  Vails  Bluff, 
for  appellee. 

SMITH,  J.  This  case  Involves  a  contest 
over  the  office  of  school  director  In  common 
school  district  No.  9  in  Pralrle  county.  The 
parties  treat  the  evidence  as  being  undis- 
puted, and  the  depositions  upon  which  the 
court  made  its  findings  of  fact  are  not  copied 
into  the  transcript.  The  judges  of  the  elec- 
tion declared  appellant  elected  and  gave  him 
a  certificate,  certifying  that  fact,  and  upon 
it  he  qualified  and  assumed  the  duties  of  the 
office.  Appellee  instituted  a  contest  in  both 
the  cotmty  and  circuit  courts.  Trial  was 
first  had  in  the  county  court  and  judgment 
there  being  rendered  against  appellee,  when 
he  appealed  to  the  circuit  court,  where  the 
cases  were  consolidated  and  tried  together 
as  If  one  and  originating  in  the  circuit  court 
The  court  found  that  the  vote  was  a  tie,  that 
each  party  had  received  ten  votes,  and  that 
neither  the  awwllant  nor  appellee  had  been 
elected,  and  rendered  judgment  against  ap- 
pellant for  costs.  Appellant  appeals  from 
that  order.  The  court  found  that  the  elec- 
tion was  a  tie,  after  holding  that  the  vote 
of  one  Jim  Gilliam,  who  had  voted  for  ap- 
pellant, should  be  counted ;  the  court's  find- 
ing of  fact  and  declaration  of  law  in  regard 
to  this  vote  being  as  follows:  "That  the  evi- 
dence that  Jim  Gilliam  (one  of  the  defend- 
ant's votes,  being  one  of  the  ten  above  held 
to  be  a  legal  vote),  who  had  not  paid  his 


poll  tax  for  the  year  1910,  became  of  age 
since  August  31,  1010,  and  the  evidence  that 
he  did  not  become  of  age  since  that  date  are 
of  equal  weight  and  strength,  and  that  be- 
cause of  the  presumption  that  a  vote  cast  is 
legal,  the  court  holds  that  the  burden  of 
proving  said  vote  lUegal  was  on  the  plaintiff, 
and  hence  the  court  holds  said  vote  legal." 
Appellee  complains  of  this  action  of  the  court 
and  insists  that.  If  this  vote  was  excluded 
as  it  should  be,  there  was  no  tie,  and  he 
would  have  been  entitled,  and  is  now  en- 
titled, to  a  judgment  in  his  favor  for  the 
possession  of  the  office. 

(1]  The  court  found  that  neither  appellant 
nor  appellee  had  been  elected  and  assessed 
all  costs  against  the  appellant,  .who  Insists 
that  this  action  was  unauthorized,  for  tlie 
reason  that  costs  Is  a  liability  created  by 
statute,  and,  in  the  absence  of  a  statute  al- 
lowing costs,  there  can  be  no  judgment 
against  a  defendant  In  favor  of  a  plaintiff 
for  costs.  It  was  so  decided  in  the  case  of 
Wilson  V.  FusseU,  60  Ark.  194,  29  S.  W.  277. 
The  case  of  Buchanan  v.  Parham,  95  Ark. 
81,  128  S.  W.  663,  was  a  contest  over  the 
office  of  sheriff  of  Garland  county,  which 
originated  in  the  county  court  of  that  coun- 
ty, and  upon  appeal  from  the  judgment  of 
the  county  court  it  was  decided  that  Buchan- 
an had  been  elected  and  was  entitled  to  the 
office,  and  after  the  rendition  of  that  judg- 
ment Buchanan  filed  a  motion  in  the  circuit 
court  to  tax  the  costs  of  the  contest  against 
Williams,  his  unsuccessful  adversary,  who 
appeared  and  resisted  the  motion  on  the 
ground  that  the  court  was  without  jurisdic- 
tion to  render  a  judgment  in  favor  of  the 
contestant  for  costs  in  an  election  contest 
At  the  same  time,  Parham,  who  was  the 
clerk  of  the  circuit  court  during  the  penden- 
cy of  the  contest,  filed  a  motion,  praying  tha't 
his  fee  for  making  the  transcript  on  the  ap- 
peal to  the  Supreme  Court  be  taxed,  and 
that  judgment  be  rendered  in  bis  favor  for 
the  amount  of  his  unpaid  costs  for  making 
the  transcript  on  the  appeal  against  Buchan- 
an and  the  sureties  on  his  bond.  On  the 
hearing  of  both  motions  together,  the  circuit 
court  rendered  a  judgment  in  favor  of  Bu- 
chanan against  Williams  for  the  amount  of 
the  costs  of  the  contest  in  the  county  court 
and  in  the  circuit  court  and  also  rendered 
judgment  in  favor  of  Parham  against  Bu- 
chanan and  his  sureties  for  the  amount  of 
his  impald  costs  for  making  this  transcript 
Both  parties  appealed,  and  the  court  In  dis- 
posing of  the  question  there  said:  "No  ex- 
press authority  Is  found  In  the  statutes  for 
rendering  judgment  against  an  unsuccessful 
contestant  in  an  election  contest  which  orig- 
inates In  the  county  court"  And  after,  re- 
viewing the  prior  decisions  upon  this  ques- 
tion, it  was  there  further  said:  "Taking  the 
language  of  all  these  opinions,  it  can  be  said 
to  be  yet  an  open  question  whether  there  Is 
any  authority  for  rendering  Judgment  for 
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costs  In  favor  of  a  successfol  contestant  for 
office,  tbe  contest  of  which  Is  by  statute  orig- 
inated in  tbe  county  court  It  Is  plain  that 
tbe  statute  does  not  expressly  confer  such 
authority,  and  It  Is  significant  that  the  Leg- 
islature expressly  authorized  judgment  for 
costs  against  the  unsuccessful  contestant  and 
also  expressly  authorized  judgment  for  costs 
In  faror  of  the  successful  contestant  for  an 
office,  the  contest  of  which  is  by  statute 
originated  in  tbe  circuit  court  We  need  not 
seek  a  reason  for  the  omission  to  authorize 
judgments  for  costs  in  favor  of  successful 
contestants  in  tbe  first-named  class  of  con- 
tests, as  it  Is  within  the  power  of  the  law- 
makers either  to  give  or  withhold  such  au- 
thority, probably  the  Legislature  did  not 
deem  it  expedient  to  impose  the  costs  of  a 
contest  on  a  county  officer  who  defends  tbe 
title  rested  in  him  by  the  declared  result 
of  tbe  election,  even  though  be  does  not 
succeed  in  his  defense."  And  after  stating 
that  all  tbe  authorities  appear  to  agree  that 
the  courts  have  no  authority  to  give  Judg- 
moit  for  costs  in  contested  election  cases  un- 
less the  statute  expressly  authorizes  it,  the 
court  reversed  the  judgment  of  the  circuit 
court  awarding  costs  to  Buchanan. 

Appellant  insists  that  tbe  provisions  of 
tbe  general  election  law  relating  to  con- 
tested elections  has  no  application  here  for 
tbe  reason  that  tbe  office  of  school  director 
is  not  within  the  provisions  of  the  sections 
of  the  election  laws  governing  the  contest  of 
elections,  and  in  support  of  that  position 
dtes  tbe  cases  of  Brown  v.  Haseleman,  79 
Ark.  213,  95  S.  W.  136,  and  Stout  v.  State, 
43  Ark.  413.  But  it  will  be  unnecessary  to 
decide  that  question  here,  because  of  the 
facts  of  this  case  as  found  by  tbe  circuit 
judge.  Appellee  concedes  that  the  right  to 
recover  costs  rests  upon  tbe  statute  only, 
and  that  the  right  to  contest  tbe  election  of 
a  school  director  does  not  come  from  sec- 
tions 2856  to  2864  of  Kirby's  Digest,  said 
sections  being  the  ones  which  relate  to  elec-, 
tion  contests;  but  be  says  the  drcuit  court 
had  the  jurisdiction  of  the  case  originally 
under  article  7,  t  H.  ot  the  Constitution, 
which  makes  the  circuit  court  the  residuum 
of  all  unasslgned  original  jurisdiction,  and 
that  the  circuit  court  had  jurisdiction  under 
chapter  165  of  Kirby's  Digest,  which  is  the 
usurpation  of  office  statute.  Chapter  155 
does  provide  for  proceedings  against  one  who 
has  usurped  an  office,  and  under  its  pro- 
visions the  court  may  render  judgment  oust- 
ing the  usurper  and  reinstating  tbe  party 
entitled  thereto,  and  it  may  enforce  its  de- 
cree by  fine  and  Imprisonment  and  may  ren- 
der judgment  for  the  fees  and  emoluments  of 
tbe  office;  but  nowhere  does  it  provide  for 
a  judgment  for  costs  in  favor  of  the  pre- 
vailing party.  And  appellee  also  relies  upon 
section  966  ot  Kirby's  Digeet,  wbicb  pro- 


vides: "If  the  plaintiff  recover  Judgment 
he  shall  have  judgment  for  costs  against  the 
defendant"  But  this  section  did  not  au- 
thorize the  judgment  here  rendered  for  costs, 
because  plaintiff  did  not  recover  judgment 
and  the  section  quoted  applies  only  in  cases 
where  that  occurs.  And  for  the  same  reason, 
section  2859  of  Kirby's  Digest  did  not  au- 
thorize a  judgment  for  costs  if  it  were  ap- 
plicable and  authorized  the  contest  The 
provisions  of  that  section  are  as  follows:  "If 
tbe  contestant  shall  succeed  in  his  action,  he 
shall  not  only  have  a  judgment  of  ouster, 
but  for  damages,  not  exceeding  tbe  salary 
and  fees  of  the  office  during  the  time  he  was 
excluded  therefrom,  with  costs  of  suit;  pro 
vided,  either  party  shall  have  the  right  to 
appeal,  with  or  without  supersedeas,  as  in 
other  cases  at  law."  But  as  has  been  stated, 
appellee  does  not  claim  that  this  section  sup- 
ports bis  judgment  for  costs.  The  judgment 
of  tbe  circuit  court,  assessing  costs  against 
appellant  is  therefore  reversed. 

[2]  But  upon  the  question  of  tbe  cross-ap- 
peal, appellee,  insists  that  tbe  court  erred  in 
counting  the  vote  of  the  said  Jim  Gilliam; 
but  we  do  not  think  so.  We  cannot  know 
from  tbe  transcript  in  this  case  what  the 
evidence  was  in  regard  to  the  age  of  this 
voter,  but  we  do  know  that  the  -court  fotmd 
that  the  evidence  was  of  equal  weight  as  to 
the  time  when  be  came  of  age,  and  there- 
fore indulged  the  presumption  that  tbe  voter 
was  qualified.  It  Is  conceded  that  If  he 
became  of  age  since  August  3,  1910,  he  was 
not  required  to  have  a  poll  tax  receipt  and 
the  proof  ttiat  he  did  not  have  a  poll  tax 
receipt  was  not  sufficient  to  make  a  prima 
fade  case  that  be  was  not  entitled  to  vote 
because  he  was  not  required  to  have  a  poll 
tax  receipt  if  be  bad  come  of  age  since  the 
date  of  tbe  last  personal  assessment  which 
date  was  the  30tb  of  August  1910.  The 
question  was  not  whether  he  had  a  poll  tax 
receipt  for  it  was  conceded  that  he  did  not 
have;  but  his  right  to  vote  depended  upon 
tbe  time  when  be  came  of  age,  and  the  court 
has  found  that  tbe  evidence  is  of  equal 
weight  upon  that  question,  and  we  cannot 
disturb  that  finding  under  this  state  of  tbe 
record.  "Where  It  appears  that  a  person 
was  registered  or  that  bis  vote  was  accepted 
by  tbe  election  officers,  there  is  tbe  presnnnv- 
tlon,  in  tbe  absence  of  proof  to  the  con- 
trary, that  such  person  was  a  legally  quali- 
fied voter."  Enc.  of  Evidence,  vol.  5,  p.  116. 
It  is  not  sufficient  for  a  contestant  by  merely 
challenging  a  voter  to  Innwse  upon  the  voter 
or  upon  tbe  contestee  the  burden  of  proving 
tbe  voter's  qualification.  To  so  hold  would 
deprive  the  election  returns  of  any  presump- 
tive validity  and  would  result  in  Intermi- 
nable confusion. 

The  judgment  of  the  court  declaring  Um 
election  a  tie  is  therefore  affirmed. 
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LOCHRIDGB  v.  JOHNSON. 
(Supreme  Court  of  Arkansas.     May  5,  1913.) 

1.  Trial   (J    11»)— Lbsal  and    Bquitablb— 
Transfsb  frok  Coubt  of  Law— Gboundb. 

The  right  of  possession  to  real  estate  is 
triable  at  law,  and  where  defendant  in  eject- 
ment may  secure  in  a  court  at  law  all  the  re- 
lief to  which  he  Is  entitled,  the  cause  must  not 
be  transferred  to  equity  over  plaintiff's  objec- 
tions. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  a  28-30 ;  Dec.  Dig.  i  11  ;•  Action,  Cent 
Dig.  i  312.] 

2.  Tmal  ({  11*)— Transfer  of  Oausb  from 
CJouRT  OF  liAW— Grounds. 

Where  defendant  in  ejectment  pleaded  ti- 
tle under  adverse  possession,  and  prayed  that 
his  title  might  be  quieted,  and  that  a  plat  un- 
der which  plaintiff  claimed  might  be  reformed, 
the  cause  was  properly  transferred  to  equity 
for  a  court  at  law  could  not  grant  all  the  re- 
lief to  which  defendant  was  entitled. 

[Ea.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  $S  28-^30;  Dec.  Dig.  f  11  ;•  Action,  Cent 
Dig.  i  312.] 

3.  Reformation    of   Ikbtruments    (8   47*)— 
Ret,ief— Partus. 

Where  an  action  in  ejectment  was  trans- 
ferred to  a  court  of  equity,  and  plaintiff's  right 
of  possession  depended  on  the  establishment  of 
the  correctness  of  a  plat,  the  court,  though 
without  power  to  reform  the  plat  in  its  en- 
tirety because  there  were  other  owners  not  be- 
fore the  court,  could  grant  the  relief  to  which 
defendant  was  entitled  by  quieting  hia  title 
notwithstanding  the  plat. 

[Ed.  Note.— For  other  cases,  see  Reformation 
of  Instruments,  Cent  Dig.  §{  195-198;  Dec. 
Dig.  i  47.»] 

Appeal  from  Arkansas  Chancery  Court; 
John  M.  ElUott,  Chancellor. 

Snlt  by  0.  M.  Lochrldge  against  B.  M. 
Johnson.  From  a  decree  for  defendant,  plaln- 
tut  appeala    Affirmed. 

J.  M.  Brlce,  of  De  Witt,  and  Sam'I  Frau- 
enthal,  of  Little  Rock,  for  appellant  Jno. 
li.  Ingram,  of  Stuttgart,  and  Manning  &  Em- 
erson, of  Little  Rock,  for  appellee. 

SMITH,  J.  This  was  an  ejectment  suit 
instituted  by  the  appellant  against  the  ap- 
pellee in  the  circuit  court  of  Arkansas  coun- 
ty to  recover  certain  lots  situated  In  the 
town  of  Stuttgart.  The  action  involved  the 
title  to  a  parcel  of  ground,  140x50  feet,  in 
the  southwest  corner  of  block  11  of  Improve- 
ment Company's  addition  to  the  town  of 
Stuttgart.  Appellant  contends  that  the 
at>07e  parcel  of  land  is  the  west  140  feet  of 
lot  No.  9,  while  appellee  contends  that  it  is 
the  west  portion  of  lot  No.  10.  Appellant 
has  a  deed  to  lot  No.  9,  and  if  that  lot  Is 
located  at  the  southwest  corner  of  block  11, 
he  bad  the  title  to  the  property  in  question, 
unless  appellee  had  the  title  by  virtue  of 
the  seven  year  statute  of  limitations,  and 
if  lot  No.  9  is  not  located  in  the  southwest 
comer  of  block  No.  11,  then  appellant  has 
no  title  whatever  to  the  lot  in  controversy. 
The  complaint  alleged  that  the  defendant 
was  In  the  unlawful  possession  of  the  said 


lot  No.  9  and  had  been  for  some  time  prior 
to  the  institution  of  this  suit,  but  the  de- 
fendant answered  and  disclaimed  any  right, 
title,  or  Interest  in  the  lands  described  in 
the  complaint  and  denied  that  she  was  or 
had  been  in  possession  of  any  part  thereof. 
This  litigation  involves  the  question  as  to 
which  of  two  plats  of  said  block  No.  11,  in 
which  the  property  Is  situated,  is  correct. 
It  appears  that  this  block  was  surveyed  and 
platted  by  one  H.  3.  Campbell,  and  there 
was  offered  In  evidence  two  plats,  each  of 
which  was  said  to  be  the  correct  and  origi- 
nal plat  made  at  the  time  of  the  survey. 
Defendant  claims  nnder  a  plat  which  Is  des- 
ignated as  plat  No.  1,  and  according  to  It 
lot  No.  10  was  situated  in  the  southwest 
comer  of  the  block.  And  appellee  alleged 
in  her  answer  that  an  untrae  and  Incom- 
plete and  Imperfect  copy  of  the  plat  was 
made  or  drawn,  and  without  authority  of 
the  city  of  Stuttgart  or  of  the  Improvement 
Company,  which  company  owned  the  land, 
a  plat  was  filed  for  record  In  the  office  of 
the  clerk  of  Arkansas  county  and  now  ap- 
pears of  record  In  that  office,  and  accord- 
ing to  that  plat,  designated 'as  plat  No.  2, 
lot  No.  9  was  the  southwest  corner  lot  In 
addition  to  her  disclaimer,  that  she  was  In 
possession  of  the  land  described  in  the  com- 
plaint, appellee  further  alleged  that  she  and 
her  grantors  had  l>een  in  the  open,  notori- 
ous, continuous,  actual,  and  adverse  posses- 
sion of  the  land  occuided  by  her  for  a  pe- 
riod of  more  than  seven  years,  and '  she 
claimed  title  under  this  possession.  She 
asked  that  the  cause  be  transferred  to  equi- 
ty, and  that  said  plat  No.  2  be  canceled,  and 
that  her  title  to  said  premises  be  quieted 
as  against  plaintiff  or  any  one  claiming  un- 
der him.  The  title  of  the  respective  liti- 
gants is  set  ont  by  them  in  the  complaint 
and  answer  and  exhibits  thereto,  but  it  will 
be  unnecessary  to  abstract  them  here  for 
the  reason  that  appellee  does  not  deny  ap- 
pellant's title  to  the  lots  described  in  the 
complaint,  and  denied  she  had  possession 
thereof.  Appellant's  right  of  possession  de- 
pends upon  the  establishment  of  the  cor- 
rectness of  plat  No.  2,  under  which  he 
claims,  and  upon  the  determination  of  the 
question  of  appellee's  adverse  possession. 

[1]  The  right  of  possession  was  of  course 
triable  at  law,  and  if  that  was  the  only 
question  involved  it  would  have  been  error, 
calling  for  the  reversal  of  the  case,  to  trans- 
fer the  cause  to  equity.  Cole  v.  Mette,  6B 
ArU.  503,  47  S.  W.  407,  67  Am.  St  Rep.  948. 
Or  if  the  defendant  could  have  secured  all 
the  relief  to  which  she  was  entitled  under 
the  allegations  of  her  answer  in  a  court  of 
law.  It  was  error  to  transfer  the  cause.  The 
cause  was  transferred  to  equity  over  appel- 
lant's objection,  and  his  motion  to  remand 
was  overruled,  and  his  exceptions  were  sav- 
ed to  that  action  of  the  court 

[2]  Under  the  allegations  of  the  answer. 
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was  appellee  entitled  to  any  relief  which  she 
could  not  have  secured  in  a  court  of  law? 
We  think  she  was.  True  In  a  trial  at  law, 
she  might  have  had  the  fact  determined  that 
her  adverse  possession  had  ripened  into  ti- 
tle and  a  recovery  defeated  on  that  account ; 
or  by  determining  that  plat  No.  2  and  not 
plat  No.  1  was  the  correct  plat,  a  recovery  of 
the  possession  of  the  lot  might  have  been 
defeated.  But  though  appellee  might  have 
defeated  appellant's  recovery  of  the  lot,  this 
is  not  all  the  relief  to  which  she  was  enti- 
tled and  which  she  prayed  might  be  grant- 
ed her  upon  the  transfer  of  the  cause.  She 
prayed  that  her  title  might  be  quieted,  and 
this  was  relief  which  she  might  affirmatively 
have  bad  in  a  suit  brought  by  her  for  that 
purpose  in  equity.  Plat  No.  2,  wliicb  had 
been  filed  for  record,  showed  that  she  was 
in  possession  of  land  she  did  not  own  if  this 
was  the  genuine  plat,  and  by  it  appellee 
could  not  have  shown  a  good  paper  title  to 
her  lot ;  and  a  suit  to  quiet  her  title  by  can- 
celing that  plat  could  only  have  been  brought 
in  equity. 

[3]  Appellant  Insists  that  the  plat  could 
not  be  reformed  in  its  entirety  because  there 
were  owners  who  were  not  before  the  court 
This  is  true,  but  that  fact  is  no  reason  why 
she  should  not  have  had  that  relief  against 
one  who  was  before  the  court,  and  whose 
claim  cast  the  cloud  upon  the  title. 

No  question  la  made  about  the  correctness 
of  the  chancellor's  finding,  and  it  appears 
to  us  to  be  authorized  by  the  evidence;  but 
appellant  says  the  questions  involved  should 
have  been  determined  in  the  circuit  court. 
But  for  the  reasons  stated,  we  think  the 
cause  should  have  been  transferred,  and  the 
decree  of  the  chancellor  is  affirmed.  Ash- 
ley V.  Little  Rock,  66  Ark.  391,  1»  S.  W. 
1058;  Cook  ▼.  Jones,  80  Ark.  48,  96  S.  W. 
620. 


8TRADTHBB  v.  BOGENSHUTZ. 
(Supreme  Oort  of  Arkansas.     May  12,  1913.) 

1.  Gifts   (8   49*)— Inteb  Vivos— Evidencb— 
Sufficiency. 

Evidence  held  sufficient  to  show  that  de- 
fendant's intestate  purchased  land  for  the  com- 
plainant, bis  brother,  and  thereafter  gave  It  to 
Dim. 

[Ed.  Note. — ^For  other  cases,  see  Gifts,  C!ent 
Dig,  H  9&-100;   Dec.  Dig.  i  49.»] 

2.  Girts  (I  17*)— Inter  Vivos— Deuvebt  bt 
Donob's  Agent. 

Where  a  purchaser  takes  title  to  land  in 
bis  own  name,  intending  to  give  it  to  his  broth- 
er, the  action  of  his  vendor  in  thereafter  notify- 
ing the  tenant  in  possession  to  deliver  the  pos- 
session to  the  purchaser's  brother  is  the  act  of 
the  purchaser,  and  vests  the  possession  in  the 
brother. 

[Ed.  Note.— For  other  cases,  see  Gifts,  Cent 
Dig.  i§  28-42;  Dec  EHg.  !  17.*] 

3.  Trusts  (i  70*)— Resultino  Tbust— Inten- 
tion  TO  CONVET  TO   ANOTHER. 

Where  the  purchaser,  in  whose  name  the 
title  was   taken  with   the  intention   of  giving 


the  property  to  another,  famished  the  money 
with  which  to  pay  for  the  land,  there  was  no 
resulting  trust 

[Ed.  Note.— For  other  cases,  see  leasts.  Cent 
Dig.  If  95-«7;  Dec  Dig.  I  70.*] 

4.  QuiETiNo  Title  (i  10*)- Title  of  Pi.ain- 

TiFF — Gift. 

In  an  action  to  quiet  title,  where  It  ap- 
pears that  the  purchaser  took  the  title  to  land 
in  his  own  name,  intending  to  give  it  to  his 
brother,  and  afterward  placed  his  brother  in 
possession  of  the  land,  even  though  there  was 
no  resulting  or  expressed  trust  the  brother  is 
entitled  to  a  decree  vesting  the  title  in  him. 

[Ed.  Note.— For  other  cases,  see  Quieting  Ti- 
tle, C:ent  Dig.  Si  36-42;   Dec  Dig.  f  10.*] 

Appeal  from  Boone  Chancery  Court;  T.  H. 
Humphreys,  Chancellor. 

Action  by  John  B.  Bogenshatz  against  Sam 
B.  Stranther,  administrator.  Judgment  for 
plaintiff,  and  defendant  appeals.     Affirmed. 

This  is  a  suit  to  quiet  title  to  32  acres  of 
land  in  Boone  county.  Ark.  The  original  com- 
plaint alleges  a  purcliase  of  the  land  from 
one  C.  M.  Davey,  and  that  the  draftsman  of 
the  deed,  through  mistake,  conveyed  the  land 
to  Francis  X.  Bogenshutz,  instead  of  the  ap- 
pellee. The  appellants  denied  the  purchase, 
and  denied  tliat  there  was  any  mistake  in 
the  deed,  and  set  up  title  in  themselves,  as 
the  heirs  of  Francis  X.  Bogenshutz.  They 
also  pleaded  the  statute  of  frauds.  Charles 
M.  Davey  testified  that  about  September, 
1909,  John  B.  Bogenshutz,  of  Keener,  Ark., 
was  in  correspondence  with  him,  with  a  view 
of  buying  the  land  in  controversy.  Later 
Francis  X.  Bogenshutz  called  on  the  witness, 
and  said  he  was  buying  the  land  for  his 
brother,  John  B.  Bogenshutz.  He  did  buy 
the  land,  and  took  the  deed  to  himself.  At 
the  time  the  deed  was  executed.  Elands  X. 
Bogenshutz  told  witness  that  he  expected 
soon  to  go  to  Arkansas  and  transfer  the  land 
to  his  brother,  John  B.  Bogenshutz.  Witness 
ordered  an  abstract  made,  and  John  B.  Bo- 
genshutz paid  $15  for  the  abstract,  which 
was  supposed  to  l>e  part  of  the  purchase 
price  of  the  land. 

Witnesses  on  behalf  of  the  appellee  testi- 
fied that  they  knew  Francis  X.  Bogenshutz, 
who  lived  in  Kansas  City,  Mo.;  that  they 
nnderstood  that  Francis  X.  and  John  B.  Bo- 
genshutz, brothers,  had  been  separated  for 
about  42  years.  When  Francis  found  his 
brother,  John,  in  Arkansas,  he  invited  him  to 
visit  him  in  Kansas  City,  which  he  did.  Wit- 
nesses testified  ttiat  Francis  had  great  aCFec- 
tion  for  Us  brother,  John  B. ;  that  Francis 
told  witnesses  that  he  Intended  to  buy  his 
brother,  John  B.,  32  acres  of  land  in  Arkansas. 
He  told  witnesses  that  he  had  bought  32 
acres  of  li^nd  in  Arkansas  for  his  brother, 
John,  to  have  a  home  on  while  be  lived;  that 
he  would  not  have  bought  the  land  if  it  had 
not  been  for  his  brother,  John.  He  stated 
to  witnesses  that  his  brother,  John,  was  not 
very  well  fixed  in  tills  world's  goods.  It  was 
shown  by  these  witnesses  that  Francis  was 
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an  old  bachelor  and  posaessed  of  considerable 
means.  One  of  the  witnesses  stated  that 
Frands  told  him  on  one  occasion,  when  he 
went  in  to  see  him  about  buying  land  for 
his  brother,  John  B.,  that  he  had  bought  him 
32  acres  of  land.  Witness  was  of  the  impres- 
sion that  Francis  said  that  he  had  made  bis 
brother  a  deed  to  the  land.  This  witness 
stated  that  John  B.  Bogenshutz  seemed  to 
be  the  chief  object  of  affection  of  his  broth- 
er, Francis  X.  Bogenshutz. 

The  api)ellee  testified  In  part,  as  follows: 
He  was  78  years  old.  He  bought  the  land  In 
question  In  November,  1909,  of  O.  M.  Davey, 
of  Kansas  City,  Mo.  He  wrote  Davey  to  get 
the  price  of  the  land.  He  wanted  his  broth- 
er, Francis  X.,  to  close  the  contract  with 
blm,  but  his  brother  was  not  to  pay  anything, 
bat  be  did  buy.  Davey  accepted  $400  for 
the  land.  He  wrote  witness  as  follows:  "I 
wrote  Cotton  &  Rosson  to  make  a  bill  and 
send  to  you.  Will  you  go  to  them  and  say 
for  me  that  yon  have  bought  the  place  and 
will  bold  out  $15.00  to  pay  for  it  Let  me 
know  immediately,  and  I  will  deliver  your 
deed  to  your  brother."  After  receiving  this 
letter,  witness  paid  $16  for  the  abstract  A 
man  by  the  name  of  Rogers  was  In  posses- 
sion of  the  place  at  the  time  witness  bought 
It,  and  the  grantor  gave  Rogers  the  following 
notice  to  deliver  the  place  to  witness :  "Kan- 
sas City,  Mo.,  November  22,  1909.  S.  M. 
Rogers,  Keener,  Ark.  Dear  Sir— I  have  sold 
the  place  to  Mr.  Bogenshutz,  and  I  wish  you 
would  relinquish  possession  to  him,  as  he 
has  paid  for  it  and  I  have  delivered  the  deed. 
C.  M.  Davey."  On  the  9th  of  November, 
1909,  witness  received  the  following  letter 
from  Davey:  "Dear  Sir:  I  suppose  your 
brother  has  notified  yon  that  I  have  con- 
tracted the  place  to  him  for  you.  I  hope 
you  will  do  well  with  it  I  have  written  Mr. 
Rogers  that  you  have  bought  It,  and  wish 
yon  would  get  me  a  statement  of  this  year's 
taxes  and  mail  me  at  once.  Tours  truly,  C. 
M.  Davey."  Much  of  the  testimony  of  this 
witness,  relating  to  the  transaction  between 
himself  and  his  brother,  Francis  X.  Bogen- 
shntz,  was  incompetent,  and  was  so  held  to 
be  by  the  chancellor,  and  is  not  set  forth 
here.  He  shows,  however,  that  bis  brother 
purchased  the  land  and  had  the  deed  taken 
In  his  own  name,  and  that  his  brother  sent 
him  the  deed,  and  when  he  saw  that  it  was 
not  In  his  name,  witness  knew  that  it  was  a 
mistake.  Witness  bad  the  deed  recorded  and 
paid  for  It,'  and  sent  It  back  to  his  brother. 
He  told  his  brother  that  he  thought  the  deed 
bad  been  made  in  witness'  name.  He  did 
not  receive  any  other  letter  from  his  brother 
in  regard  to'  It  Witness'  brother  paid  for 
the  land,  all  except  $15.  Witness  moved  on 
the  land  as  soon  as  he  got  the  notice  to 
Rogers  to  vacate,  and  had  lived  on  it  ever 
since,  and  had  had  the  use  of  it  since  De- 
cember, 1909.  He  fenced  the  land  Just  be- 
fore the  death  of  his  brother,  and  after  he 
bad  the  deed  recorded.    He  did  not  make  the 


improvements  or  spend  any  money  on  the 
place  before  he  bad  the  deed  recorded.  Wit- 
ness stated  that  be  had  nothing  to  do  with 
paying  money  for  the  land,  only  as  he  had 
stated.  His  brother  paid  the  money  and 
sent  the  deed  down  to  him  for  record.  Wit- 
ness paid  out  of  his  own  money  the  follow- 
ing: Abstract,  $15;  taxes  for  the  years  1909, 
1910  and  1911,  $12.61 ;  and  for  improvements, 
$104.50.  Witness  Introduced  the  following 
letter:  "Kansas  City,  June  23,  l9l0.  Brother 
John:  Received  both  of  your  letters  asking 
for  a  loan  of  fifty  dollars.  I  don't  want  you 
to  get  in  the  habit  of  asking  loan  of  money 
from  me.  I  am  getting  old  and  feeble,  and 
have  use  of  my  money  for  myself ;  thinking 
of  selling  out  my  business  and  retire,  and 
use  my  own  money  If  I  go  broke.  I  have 
nobody  that  I  can  borrow  one  dollar.  Would 
have  answered  yonr  letter  sooner,  but  had 

I  another  spell  of  sickness,  same  as  before. 

;  Just  about  getting  on  my  feet  again.  You 
have  been  asking  me.  from  time  to  time  to 

.  buy  that  piece  of  ground,  that  you  would  be 
independent  and  make  money.  Now,  as  you 
have  It,  you  are  not  doing  or  trying  to  do 
anything  for  yourself.  If  your  wife  Is  sick, 
why  not  her  klnfolks  do  for  her?  However, 
I  will  make  yon  a  present  of  $20.00.  Hope  you 
are  well,  getting  better.  Regards  to  all. 
Brother  Frank." 

Another  witness,  who  lived  with  the  appel- 
lee, went  with  plaintiff  to  Kansas  City  to 
meet  his  brother.  Witness  testified  as  fol- 
lows: "They  had  not  met  in  41  years,  and 
it  was  the  greatest  meeting  that  ever  was,  I 
think;  Francis  said:  'John,  I  want  you  and 
your  wife  to  come  and  live  with  me.  I  will 
deed  you  a  piece  of  property  I  have  here.  If 
you  don't  want  to  do  that,  I  will  hire  a  back 
and  send  for  you  to  live  with  us,  or  I  will 
live  with  you.' "  Plaintiff  and  his  wife  would 
not  go  to  Kansas  City.  So  when  Francis  X. 
Bogenshutz  came  to  visit  his  brother,  John, 
witness  heard  Francis  say  to  his  brother: 
"John,  if  there  is  any  place  down  here  that 
you  want,  I  will  let  you  have  the  money  to 
pay  for  the  place  anywhere  you  want  It  1 
will  have  all  kinds  of  money,  more  than  for 
us  both.  If  you  want  any  money  to  i>ay  for 
the  place,  let  me  know  and  I  will  let  you 
have  it"  Witness  heard  Francis  Bogenshutz 
say  that  he  Intended  that  plaintiff  should 
have  all  his  property  at  bis  death.  He  heard 
him  say  that  taking  the  deed  to  himself  in- 
stead of  to  plaintiff  was  a  mistake  In  getting 
the  deed  out;  that  be  Intended  to  send  the 
money  to  plaintiff;  that  it  was  Davey's  place 
to  have  made  the  deed  to  plaintiff.  Witness 
heard  Francis  Bogenshutz  say  that  he  was 
going  back  to  close  out  bis  business,  and 
would  prepare  a  deed  to  the  plaintiff.  Fran- 
cis Bogenshutz  told  witness  that  he  did  not 
want  land  in  Arkansas;  that  he  bad  all  he 
wanted;  said  that  he  gave  plaintiff  money 
to  buy  the  place  with,  and  that  the  deed  was 
made  in  the  name  of  Francis  Bogenshutz  by 
mistake. 
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On  the  trial,  the  appellee's  complaint  was 
treated  as  amended  so  as  to  allege  that  Fran- 
cis X.  Bogensbutz  held  the  land  in  trust  for 
appellee.  The  court  fonnd:  "That  Francis 
X.  Bogenshutz  purchased  the  land  for  his 
brother,  John  B.  Bogenshutz,  the  plaintiff, 
paying  therefor  $435  out  of  his  own  money, 
as  a  present  to^the  plaintiff,  and  that  plain- 
tiff paid  some' part  of  said  purchase  price, 
and  that  said  Francis  X.  Bogenshutz  took 
the  deed  In  his  own  name,  as  trustee  to  John 
B.  Bogensbutz,  and  not  as  owner  thereof." 

The  court  decreed  that  the  title  of  the 
land  be  divested  out  of  the  appellants,  and 
that  the  same  be  vested  in  the  appellee,  and 
the  case  Is  here  on  appeal. 

J.  W.  Story,  of  Forrest  City,  for  appellant 

WOOD,  J.  (after  stating  the  facts  as 
above).  [1]  The  only  theory  upon  which  the 
appellee  can  be  allowed  the  relief  prayed 
for  in  this  case  is  that  his  brother  made 
him  a  gift  of  the  land.  We  are  of  the  opin- 
ion that  the  testimony  showing  such  a  gift 
Is  clear,  unequivocal,  and  convincing.  With- 
out going  into  detail  In  discussing  the  evi- 
dence, which  is  quite  fully  set  forth  in  the 
statement,  it  is  sufficient  to  say  that  it  shows 
clearly  that  it  was  the  intention  of  Francis 
X.  Bogenshutz,  who  was  in  prosperous  cir- 
cumstances, to  buy  the  land  for  his  brother, 
John  B.  Bogenshutz,  who  was  in  rather 
destitute  circumstances.  The  greatest  affec- 
tion existed  between  the  brothers,  and  the 
letters  and  oral  testimony  in  the  case  show 
unmistakably  that  Francis  Bogenshutz 
bought  the  land  for  bis  brother,  John  B. 
Bogenshutz,  and  gave  the  same  to  him. 

[2]  The  notice  which  C.  M.  Davey  gave 
to  Rogers  to  vacate  the  premises  and  to  de- 
liver possession  to  the  appellee  must  be  taken 
as  the  act  of  Francis  X.  Bogenshutz,  who 
paid  to  Davey  the  purchase  money,  and  to 
whom  Davey  executed  the  deed.  The  land 
at  the  time  of  this  notice  was  not  the  land 
of  Davey,  but  the  land  of  Francis  X  Bogen- 
shutz, to  whom  Davey  had  sold  same.  So 
the  investiture  of  possession  in  appellee  was 
effected  during  the  life  of  his  brother,  Fran- 
cis X.,  the  donor. 

The  letter  of  Francis  X.  Bogenshutz,  writ- 
ten to  his  brother  on  June  23, 1910,  in  which 
he  says:  "You  have  been  asking  me  from 
time  to  time  to  buy  that  piece  of  ground. 
Now  as  you  have  It,  you  are  not  doing  or 
trying  to  do  anything  for  yourself" — shows, 
when  taken  in  connection  with  the  other  evi- 
dence, that  Francis  X.  had  bought  the  land 
for  and  had  delivered  same  to  the  appellee. 

[3]  The  question  of  resulting  trust  has  no 
place  in  the  record,  for  the  undisputed  evi- 
dence shows  that  Francis  X.  Bogenshutz 
furnished  the  money  with  which  to  purchase 
the  land,  and  therefore  no  resulting  trust 
in  favor  of  appellee  could  exist  Hackney 
V,   Butts,  41  Ark.  303;  Guy  Gainus  v.  Can- 


non, 42  Ark.  503;  Bland  T.  Talley,  60  Axk. 
71,  6  S.  W.  234. 

[4]  If  there  were  nothing  further  shown 
than  that  Francis  X.  furnished  the  money  to 
buy  the  land,  intending  thereafter  to  convey 
same  to  his  brother,  John  B.,  then  appel- 
lee's contention  could  not  be  sustained,  be- 
cause there  would  be  neither  an  express  nor 
resulting  trust,  and  the  statute  of  frauds 
would  apply  to  prevent  the  relief  sought. 
But  as  we  have  stated,  the  evidence  shows 
a  gift,  which  was  completed  by  the  donor, 
Francis  X.,  in  delivering  the  possession  ot 
the  land  to  his  brother,  the  appellee,  witb 
the  intention  of  making  a  gift  thereof  to 
him.  It  was  not  simply  a  promise  to  gire, 
but  a  completed  gift  Acting  under  the  t>e- 
llef  that  his  brother  had  given  him  the 
land,  appellee  took  possession  thereof,  and 
paid  the  taxes  and  made  Improvements 
thereon.  See  Young  v.  Crawford,  82  Ark.  33, 
100  S.  W.  87;  Williams  v.  Neighbors, ,  155 
S.  W.  917,  and  other  cases  there  cited. 

While  there  is  no  evidence  to  Justify  the 
finding  of  the  court  "that  Francis  X.  Bogen- 
sbutz took  the  deed  in  his  own  name,  as  trus- 
tee of  John  B.  Bogenshutz,  and  not  as  the 
owner  thereof,"  the  testimony  does  clearly 
prove  that  Francis  X.  Bogenshutz  bought 
the  land,  taking  the  title  in  Us  own  name, 
intending  at  the  time  to  give  the  same  to  his 
brother,  and  that  lie  afterwards  carried  oat 
this  intention  by  investing  his  brother  with 
the  possession  of  the  land,  and  when  he  did 
so,  be  intended  that  his  brother  should  have 
full  control  and  dominion  over  It,  as  the 
owner  thereof. 

Even  though  the  court  was  mistaken  in 
finding  that  Francis  X.  held  the  land  as 
trustee,  the  judgment  of  the  court  is  never- 
theless correct  In  granting  the  relief  prayed 
for,  and  It  is  affirmed. 


ST.  LOUIS  &  S.  F.  B.  CO.  v.  CHAMPION. 

(Supreme  Court  of  Arkansas.   May  19,  1913.) 

1.  Tbial  ({  251*)  —  IitJxrBiES  to  Pebsons  or 
RAiutoAD  Track— Lookout  Statute— Is- 
sues—Proximate  Cause. 

Under  the  Lookout  Statute  (Acts  1911,  p. 
27.5),  requirinK  railroads  to  keep  a  constant 
lookoat  for  persons  upon  their  tracks,  and  pro- 
viding that,  where  any  person  is  injured  by  the 
neglect  to  keep  such  lookout  the  railroad 
should  be  liable  for  all  damages  resulting  there- 
from, notwithstanding  the  contributory  negli- 
gence of  the  person  injured,  where  if  such  look- 
out had  been  kept  its  servants  could  have  dis- 
covered the  peril  of  the  person  injured  in  time 
to  have  prevented  injury  by  the  exercise  of 
reasonable  care,  the  issue  in  suits  for  damages 
against  railroads  for  injury  to  a  person  on  their 
tracks  from  its  negligence  in  not  keeping  such 
lookout  is  whether  it  was  negligent  and  not 
whether  such  negligence  was  the  proximate 
cause  of  the  injury,  so  that  a  submission  ot 
the  issne  of  proximate  cause  is  erroneous. 

[Ed.  Note.— For  other  cases,  see  TriaL  Cent 
Dig.  §$  587-595;    Dec.  Dig.  |  251.*] 
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2.  Appxal  and  Bbbob  (§  1066*)  —  HAmn.MB 

EiRROR— Submission  of  Issues. 

Error  in  Bubmitting,  at  defendant's  request, 
the  issue  of  proximate  cause  in  an  action  for 
damages  for  the  killing  of  a  person  on  its 
tracks,  where  that  issue  was  not  in  the  case, 
was  not  prejudicial  to  the  defendant 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Jiirror,  Cent  Dig.  §  4220;    Dec.  Dig.  |  1066.*] 

S.  Trial  {§  251*)— Injuries  jo  Persons  on 
Track— Inbthuctions—Pboxikatk  Cause. 
In  an  action  against  a  railroad  for  the  kill- 
ing of  a  person  on  its  track,  under  the  Look- 
out Statute  (Acts  1011,  p.  275),  where  the  is- 
sue was  negligence  in  not  keeping  the  lookout 
thereby  prescribed,  and  not  whether  such  neg- 
ligence was  the  proximate  cause  of  the  injury, 
defendant's  requested  instructions  that  the  evi- 
dence was  not  sufficient  to  show  that  it  had 
been  guilty  of  any  negligence  which  was  the 
proximate  cause  of  the  injury,  and  that  the 
proximate  cause  was  the  fact  that  deceased  had 
been  knocked  down  upon  its  track,  were  prop- 
erly refused. 

[Ed.  Note.— For  other  oases,  see  Trial,  Cent 
Dig.  H  58T-595;    Dec.  Dig.  |  251.*] 

4.  Bailboads  (I  380*)— Injuries  to  Pkbboh 
ON  Track— Proximate  Cause— Sisnai^s. 

In  an  action  against  a  railroad  for  the 
killing  of  a  person  upon  its  track,  where  con- 
tributory negligence  was  no  defense  if  the  kill- 
ing was  caused  by  the  failure  to  keep  a  con- 
stant lookout,  as  required  by  Acts  1011,  p.  275, 
it  appeared  that  deceased,  a  boy  of  six  years 
of  age,  while  running  across  the  track,  was 
run  into  by  a  larger  boy  and  knocked  down  on 
the  track  and  run  over  by  a  car  being  kicked 
across  the  street  without  any  lookout.  Jield, 
that  the  railroad's  failure  to  ring  the  bell  or 
sound  the  whistle  could  not  have  been  the  prox- 
imate cause  of  the  injury. 

[Ed.  Note.— For  other  -  cases,  see  Railroads, 
Cent.   Dig.  §{  1319-1323;    Dec.  Dig.  §  380.*] 

5.  Appeal  and  Ebrob  (f  1064*) — Harmless 
Erhor—Instbuctions— Proximate  Cause. 

In  an  action  for  damages  for  the  death  of 
a  minor  killed  upon  defendant's  track,  instruc- 
tions that  contributory  negligence  would  bar 
recovery  were  not  prejudicial  to  defendant,  al- 
though if  the  killing  was  caused  by  defendant's 
failure  to  keep  the  lookout  required  by  Acts 
1911,  p.  275,  it  would  not  bar  recovery. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  4219,  4221-4224;  Dec. 
Dig.  i  1064.*] 

6.  Railroads  (§  400*)— Injuries  to  Person 
ON  Track — Question  fob  Jury— Lookout. 

On  evidence  in  an  action  against  a  rail- 
road for  the  death  of  one  killed  upon  its 
track,  held,  that  the  question  whether  deceased 
was  killed  by  the  alleged  failure  on  the  part 
of  defendant  8  servants  to  keep  the  constant 
lookout  required  by  the  Lookout  Statute  (Acts 
1011,  p.  275)  was  for  the  jury. 

[Bid.  Note.— For  other  cases,  see  Railroads, 
C5ent  Dig.  f{  1365-1381;    Dec.  Dig.  §  400.*] 

7.  Railroads  (J  357*)— Opebation— Oare  at 
Cbobsinos. 

Railroads  must  exercise  reasonable  and  or- 
dinary care  to  see  travelers  about  to  cross  its 
track  upon  the  highway,  where  they  have  a 
right  to  be,  and  must  be  expected  to  be  con- 
stantly passing;  and  such  care  must  be  pro- 
portionate  to   tiie  danger. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  §  1235;    Dec.  Dig.  §  357.*] 

8.  Railroads  (§  400*)— Injury  to  Person  on 
Track  —  Question  fob  Juby  —  Avoidable 
iNJimY. 

On  the  evidence  in  an  action  against  a 
railroad  for  the  death  of  a  person  killed  upon 


its  track,  held,  that  the  question  whether,  if 
the  lookout  required  by  Acts  1911,  p.  275,  had 
been  kept  the  perilous  position  of  deceased 
would  not  have  been  discovered  in  time,  by 
the  exercise  of  ordinary  care,  to  have  avoided 
injuring  him  was  for  Uie  jury. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent   Dig.  ||  1365-1381;    Dec.  Dig.  §  400.*] 

9.  Death  (J  103*)  —  Damages  —  Pebsons  on 
Railroad  Track  —  Question  for  Jury  — 
Conscious   Sufferino. 

On  evidence  in  an  action  for  damages  for 
the  benefit  of  the  estate  of  plaintiflfs  minor 
child  killed  upon  defendant's  track,  held,  that 
the  question  of  his  conscious  suffering  was  for 
the  jury. 

[Ed.  Note.— For  other  cases,  see  Death,  Gent 
Dig.  i  141;    Dec.  Dig.  {  103.*] 

Appeal  from  Circuit  Court,  Crawford  Coun- 
ty ;  Jeptha  H.  Evans,  Judge. 

Action  by  William  Champion  In  his  own 
right,  consolidated  with  his  action  as  ad- 
ministrator of  Charles  Champion,  deceased, 
against  the  St  Louis  &  San  Francisco  Rail- 
road Company.  Judgment  for  plaintiff,  and 
defendant  appeals.    Affirmed. 

These  suits  were  instituted  by  the  appellee, 
one  in  his  own  right,  and  the  other  as  ad- 
ministrator of  the  estate  of  Charles  Cham- 
pion, to  recover  damages  for  the  loss  by  ai>- 
pellee  of  the  services  of  his  minor  child  and 
for  the  benefit  of  the  estate  of  the  child. 
The  causes  were  consolidated  and  tried  by 
a  Jury  that  returned  a  verdict  In  favor  of 
the  appellee.  In  his  own  right,  in  the  stun  of 
$1,000,  and  for  the  benefit  of  the  estate  In 
the  sum  of  $200. 

The  negligence  set  up  In  the  complaints 
was  the  same,  and  was  to  the  effect  that  the 
appellant,  while  moving  Its  cars  and  locomo- 
tives on  a  street  in  Fayetteville,  negUgently 
permitted  one  of  Its  cars  to  run  over  Charles 
Champion,  causing  his  death.  The  complaint 
alleged  that  Charles  Champion  at  the  time 
was  a  pedestrian  at  the  street  crossing,  and 
that  appellant  permitted  Its  cars  to  approach 
the  public  crossing,  without  having  a  loco- 
motive attached  or  coupled  to  them,  so  as 
to  govern  and  control  the  momentum  of 
the  cars;  that  It  failed  to  cause  a  whistle 
to  be  sounded  or  the  bell  to  be  rung  before 
the  cars  reached  the  crossing;  that  It  neg- 
lected to  keep  a  constant  lookout  for  persons 
on  Its  tracks  while  the  cars  were  approach- 
ing the  crossing;  that.  If  the  lookout  had 
been  kept,  the  peril  of  Charles  Champion 
would  hare  been  discovered  In  time  to  have 
prevented  his  death,  by  the  exercise  of  ordi- 
nary care  on  the  part  of  appellant;  that 
after  Charles  Champion  bad  been  knocked 
down  by  the  car,  and  before  he  had  been  so 
injured  as  to  cause  his  death,  and  while  he 
was  under  the  car,  the  appellant,  knowing 
that  he  was  under  the  cars  and  knowing  that 
he  would  be  killed  if  the  speed  of  the  cars 
was  not  stopped  or  arrested,  negligently 
failed  to  exercise  ordinary  care  to  reduce 
the  speed  of  the  cars  or  stop  the  same,  there- 
by causing  the  death  of  Charles  Cbamplou. 
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The  complaint  for  the  benefit  of  the  estate 
alleged  that  Charles  CJhamplon,  after  being 
nm  over  and  injured,  suffered  greatly  for 
about  30  minutes.  The  complaint  for  the 
benefit  of  the  appellee  in  his  own  right  al- 
leged that  the  services  of  bis  child,  who  was 
six  years  of  age  at  the  time  of  his  death, 
were  of  the  value  of  $10  per  month  to  ai>- 
pellee. 

The  facts  are  substantially  as  follows: 
The  main  line  track  of  appellant,  in  the  city 
of  FayettevlUe,  runs  north  and  south.  Dick- 
son street  runs  east  and  west  Appellee 
had  his  confectionery  store  close  to  the  ap- 
pellant's main  line  track  and  west  of  the 
same,  on  the  north  side  of  Dickson  street. 
Appellant  had  three  or  four  side  tracks  east 
of  Its  main  line  trade  and  east  of  the  depot 
Two  of  the  tracks  were  laid  in  West  street, 
that  runs  north  and  south  and  across  Dick- 
son street  Dickson  street  Is  the  main  thor- 
oughfare from  the  depot  to  the  business  part 
of  the  town.  FayettevlUe  has  a  population 
of  5,000  or  6,000.  The  switch  tracks  crossing 
Dickson  street  run  parallel  to  the  main  line 
track.  The  appellee's  six  year  old  son  and 
comiwnlon,  a  somewhat  larger  boy,  were 
running  across  the  track,  when  the  larger 
boy  ran  against  the  son  of  appellee  and 
knocked  him  down  on  the  track.  The  two 
little  boys  at  the  time  were  going  In  opposite 
directions.  Two  cars  coupled  together  were 
going  south  down  West  street  and  were  at 
the  time  crossing  Dickson  street  There  was 
no  engine  attached  to  the  cars.  The  cars 
were  running  with  about  enough  speed  to  put 
them  over  the  street  They  were  almost 
coming  to  a  stop  when  It  ran  over  the  ap- 
pellee's son  and  killed  blm.  The  cars  were 
b^ng  "kldced"  across  the  street  and  were 
only  given  barely  enough  force  to  start  them 
moving.  They  were  moving  very  slowly, 
three  or  four  miles  an  hour.  There  was  no 
brakeman  on  the  top  of  the  cars.  The  cars 
had  been  separated  from  the  engine.  If  the 
engine  had  been  attached,  the  cars  would 
have  stopped  In  a  short  distance;  They  were 
not  making  a  flying  switch,  just  dropping 
the  cars,  which  was  drawing  the  pin  and 
letting  the  cars  roll  for  the  purpose  of  shift- 
ing the  cars  from  one  track  to  the  other. 
The  car  was  some  three  or  five  feet  from 
the  boy  when  be.  fell.  The  first  trucks  passed 
over  him  without  killlug  him.  He  scrambled 
to  his  hands  and  knees  after  the  first  trucks 
passed  over  him,  and  the  rear  trucks  struck 
him  and  cut  blm  through  about  the  point 
of  the  shoulders.  He  died  Instantly.  At  the 
time  the  wheel  ran  over  him,  he  was  about 
ten  feet  from  the  sidewalk,  south  of  It  It 
was  the  hind  trucks  of  the  first  car  that 
passed  over  his  body.  The  death  of  appel- 
lee's son  was  caused  on  the  18th  day  of  May, 
1912. 

W.  P.  Evans,  of  St  Louis,  Mo.,  and  B. 
R.  Davidson,  of  FayettevlUe,  for  appellant 
Sam  R.  Chew,  of  Van  Buren,  for  appeUee. 


WOOD,  J.  (after  stating  fbe  facts  as 
above).  [1 , 2]  The  appellant  contends  that 
the  proximate  cause  of  the  death  of  Charles 
Champion  was  the  fact  of  his  being  knocked 
down  on  the  track  by  his  companion  numlng 
Into  him  when  he  was  In  front  of  the  mov- 
ing car.  On  this  question  the  court  Instmct- 
ed  the  jury,  at  the  Instance  of  appellant, 
as  foUows:  "If  you  find  that  a  chUd  ran 
into  the  deceased  child  and  knocked  him  down 
on  the  track,  and  without  the  intervention 
of  this  act  that  the  result  would  not  have 
foUowed,  and  you  further  find  that  men 
of  ordinary  care  and  prudence  would  not,  In 
switching,  anticipate  such  an  occurrence,  then 
the  act  of  the  boy  knocking  him  down  would 
be  the  proximate  cause."  The  Instruction, 
given  at  the  instance  of  appellant,  was  cer- 
tainly as  favorable  to  It  as  it  could  expect, 
and  it  has  no  right  to  complain.  For  under 
the  Lookout  Statute  of  May  26, 1911,  enacted 
before  the  injury  herein  complained  of,  no 
matter  what  may  have  caused  the  unfor- 
tunate predicament  of  young  Champion,  If 
the  employes  of  the  appellant  In  charge  of 
its  train,  by  keeping  the  lookout,  could  have 
discovered  his  peril  In  time  to  have  prevent- 
ed his  Injury,  by  the  exercise  of  ordinary 
care,  then  appellant  is  liable.  See  Acts  of 
Arkansas,  1911,  p.  275;  Railway  v.  Llndley, 
151  S.  W.  246 ;  St  Louis,  I.  M.  A  So.  Ry.  Co. 
V.  Gibson,  155  S.  W.  610. 

The  child  could  not  have  been  in  a  more 
perilous  position,  by  reason  of  having  been 
knocked  down  on  the  track,  than  he  would 
have  been  had  he  deUberately  placed  himself 
in  that  position,  and  yet,  even  tbouc^  he 
might  have  voluntarily  assumed  the  danger- 
ous situation  in  front  of  the  moving  cars, 
stUl  the  railroad  company,  under  the  above 
statute,  would  be  Uable  for  his  death,  if, 
by  keeping  the  lookout  which  the  statute 
requires.  It  could  have  discovered  his  peril 
in  time  to  hae  avoided  killing  him  by  the 
exercise  of  ordinary  care.  In  other  words, 
under  the  Lookout  Statute,  where  the  injury 
complained  of  could  have  been  avoided  by 
keeping  the  lookout  therein  prescribed,  then 
the  failure  to  keep  such  lookout,  resulting  In 
the  Injury,  is  the  proximate  cause  of  such 
injury,  no  matter  what  may  be  the  causes 
by  which  the  party  injured  has  been  placed 
upon  the  track.  The  intention  of  the  Legls- 
lature  was  to  make  railway  companies  ab- 
solutely Uable  for  the  killing  or  Injuring 
of  persons  on  their  tracks,  where  such  kiUing 
or  Injuring  could  have  been  avoided  by  keep- 
ing the  constant  lookout  which  the  statute 
requires.  The  effect  of  the  statute  in  the 
case  of  kllUng  of  persons  on  a  railway  track 
by  the  running  of  trains  is  to  make  the  fail- 
ure to  keep  the  lookout,  which  the  statute 
prescribes,  the  proximate  cause  of  such  kill- 
ing, where,  if  such  lookout  had  been  kept, 
the  perilous  situation  would  have  been  dis- 
covered in  time  to  have  avoided  the  killing. 
Therefore,  under  the  statute.  In  suits  for  dam- 
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ages  against  railways  for  the  killing  of  a  per- 
son on  their  tracks  by  the  running  of  trains, 
where  the  negligence  alleged  is  a  failure  to 
teep  the  lookout,  the  issue  is  as  to  whether  or 
not  the  company  was  negligent  as  alleged,  and 
not  whether  such  negligence  was  the  proxi- 
mate cause  of  the  death,  for,  as  we  have 
i^ted,  tf  the  person  was  killed  while  on  the 
tracks  of  the  railway  by  the  running  of 
trains,  and  such  person  would  not  have  been 
killed  had  the  lookout  required  been  kept, 
then  the  law  makes  such  failure  to  keep  the 
lookout  the  proximate  cause  of  the  death, 
DO  matter  by  what  cause  or  under  what  con- 
ditions the  party  killed  may  have  been  upon 
the  railway  tracks.  The  being  upon  the 
lailway  tracks,  whether  by  accident,  through 
negligence,  or  from  whatever  cause,  would 
be  but  a  mere  condition  or  Incident  to  the 
killing  and  not  the  proximate  cause  thereof. 
The  court  erred  In  submitting  to  the  Jury 
the  question  as  to  whether  or  not  the  al- 
leged negligence  of  appellant  In  failing  to 
keep  the  lookout  required  by  the  statute  was 
tbe  proximate  cause  of  the  death  of  Charles 
Champion.  Bnt  tbe  error  was  not  prejudi- 
cial to  aKtellant 

[1]  It  follows,  therefore,  that  the  court 
did  not  err  in  refusing  appellant's  prayers 
for  instructions  to  the  effect  that  the  evi- 
dence was  not  sufficient  to  show  that  the  de- 
fendant liad  been  guilty  of  any  negligence 
vhicb  was '  the  proximate  cause  of  the  in- 
Jury,  and  that  the  proximate  cause  of  the 
injury,  under  the  evidence,  was  the  tK>ys  ruU' 
nlng  together  and  one  b«dng  knocked  down 
upon  the  railroad  track. 

[4,  i]  The  appellant  also  contends  that  the 
court  erred  in  submitting  to  the  Jury  the 
qnestlon  of  the  alleged  negligence  of  tbe 
company  In  failing  to  give  signals  on  ap- 
proaching the  crossing.  The  court,  among 
other  things,  told  the  Jury  that  one  of  the 
gronnds  of  negligence  alleged  was  the  fail- 
ure of  appellant  to  ring  the  bell  or  sound 
the  whistle,  and  tliat,  if  this  ground  was 
proved,  and  was  the  proximate  cause  of 
the  death  of  the  cMld,  they  should  find  for 
appellee,  unless  contributory  negligence 
barred  recovery.  Bnt  in  another  instruction, 
given  at  tbe  request  of  appellant,  the  court 
told  the  Jury  that,  if  the  child  knew  that 
the  car  was  moving  and  went  in  front  of  the 
ear,  then  a  failure  to  ring  the  bell  or  sound 
tbe  whistle  should  not  be  considered,  because 
in  such  case  the  failure  to  rln^  the  bell  or 
sound  the  whistle  would  not  be  the  proximate 
cause  of  tbe  Injury.  We  are  of  the  opinion 
that,  under  the  undisputed  evidence,  the 
fallnre  on  the  part  of  the  appellant  to  ring 
the  bell  or  sound  the  whistle  could  not  have 
been  tbe  proximate  cause  of  the  injury,  and 
tbe  conrt  might  have  so  told  the  Jury  in  so 
many  words.  But,  when  the  instructions  on 
this  issue  are,  considered  together,  there  was 
no  prejudicial  error  In  the  instructions.  In- 
deed, tbe  instructions  on  this  issue  are  more 


favorable  to  appellant  than  they  should 
have  been,  because  in  these  instructions  the 
court  virtually  told  the  Jury  that  contribu- 
tory negligence  would  bar  recovery,  whereas 
such  is  not  the  law  if  the  killing  was  caused 
by  the  failure  to  keep  the  lookout  required 
by  tbe  statute. 

[«,  7]  Appellant  contends  that  there  was  no 
evidence  to  warrant  the  court  in  submitting 
to  the  Jury  the  issue  as  to  whether  the  death 
of  Charles  Champion  was  caused  by  the 
alleged  failure  on  the  part  of  the  employes 
of  aKiellant  to  keep  the  constant  lookout  re- 
quired. But  we  are  of  the  opinion  that  this 
was  a  question  for  the  Jury  under  the  evi- 
dence, and  that  it  was  submitted  under  in- 
structions free  from  error.  Indeed,  the  in- 
structions in  this  respect  were  more  favor- 
able to  appellant  than  the  law  warranted. 
The  testimony  shows  that  the  train  crew, 
who  were  handling  appellant's  cars  at  the 
time,  were  not  in  position  to  see  the  little 
boy  after  he  went  in  front  of  the  car& 
There  was  a  curve  wlilch  prevented  the  en- 
gineer and  fireman  from  seeing;  and  the 
switchman  also,  who  uncoupled  the  car,  was 
not  in  a  position  to  see.  The  watdrman, 
whose  duty  it  was  to  guard  the  crossing  and 
to  prevent  accidents  as  far  as  possible,  was 
too  far  away  to  render  efficient  service  In 
preventing  this  injury.  There  was  no  one  on 
top  of  the  cars  to  keep  a  lookout  for  travel- 
ers, who  might  be  in  danger  of  such  cars, 
and  to  stop  them  in  cases  of  emergency. 
These  ears,  in  other  words,  were  uncoupled 
and  left  to  roll  without  any  one  t>eing  on 
them  to  sound  a  warning  or  to  arrest  their 
prog;ress,  under  exigencies  calling  for  such 
action  on  the  part  of  the  company.  The 
street  upon  which  young  Champion  was  kill- 
ed was  the  main  thoroughfare  leading  from 
the  depot  to  the  principal  business  part  of 
the  dty,  and  was  constantly  traveled,  and  it 
was  the  duty  of  the  appellant  to  anticipate 
the  necessity  of  being  able  to  arrest  or  stop 
the  progress  of  Its  cars  to  prevent  their  com- 
ing in  contact  with  any  pedestrian  using  the 
street  at  any  time. 

In  Inabnett  v.  St  L.,  I.  M.  &  S.  Ry.  Co., 
69  Ark.  130,  61  S.  W.  570,  we  said:  "The 
duty  of  railroads  is  to  exercise  reasonable 
and  ordinary  care  to  observe  travelers'  about 
to  cross  the  railroad  upon  the  highway. 
Here  the  travelers  have  the  right  to  l>e,  and 
they  must  be  expected  to  be,  constantly  pass- 
ing. They  are  'ever  present,'  so  to  speak, 
and  the  railroad  employes  must  exercise  that 
diligence  which  the  law  requires  to  observe 
them.  'The  care  and  skill,  to  be  reasonable,' 
it  is  said,  'must  be  proportioned  to  tbe  dan- 
ger and  multiplied  chances  of  injury.'" 

The  law  embodied  In  the  Lookout  Statute 
contemplates  that  an  efficient  lookout,  com- 
mensurate with  the  danger  to  be  apprehend- 
ed and  avoided,  shall  be  kept.  St.  L.  S.  W. 
Ry.  Co.  V.  Russell,  64  Ark.  239,  41  S.  W.  809. 
If  this  cannot  be  done  by  the  engineer  and 
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fireiuan,  then  there  must  be  other  employes 
so  situated  with  reference  to  the  moving 
cars  that  they  will  be  able  to  make  the  look- 
out effective  for  the  purpose  of  preventing 
Injury  to  persons  and  property  on  the  tracks 
of  railways  by  the  running  of  trains.  Under 
the  evidence  adduced,  it  was  for  the  Jury  to 
say  whether  or  not  appellant  was  keeping  the 
lookout  required  by  the  statute. 

[8]  It  was  also  a  question  for  the  jury  as 
to  whether  or  not,  if  this  lookout  had  been 
kept,  the  perilous  position  of  young  Cham- 
pion could  have  been  discovered  in  time,  by 
the  exercise  of  ordinary  care,  to  have  avoid- 
ed killing  him.  There  was  testimony  tend- 
ing to  prove  that  the  cars  were  running  very 
slowly.  One  witness  said:  "They  were  run- 
ning two  or  three  or  four  miles  an  hour  at 
the  time  they  struck  the  child."  The  car 
must  have  been  "three  or  four  feet  from 
the  child  at  the  time  be  fell  on  the  track." 
Another  witness  said:  "When  the  car  hit 
him,  It  turned  him  over  on  his  back.  It 
kind  o'  jogged  and  almost  stopped.  If  a  fel- 
low had  been  there  with  a  broomstick  and 
presence  of  mind  enough  to  use  it,  he  could 
have  stopped  the  car.  They  were  not  going 
with  any  speed  at  all;  just  enough  to  take 
them  across."  There  was  testimony  tend- 
ing to  show  that  the  first  pair  of  trucks 
passed  over  the  little  boy  without  killing  him, 
and  that  after  the  trucks  passed  over  him 
"he  tried  to  get  out  and  the  rods  under  the 
car  hit  him  and  knocked  him  back  down  to- 
ward the  east  side  of  the  track."  Now,  if 
there  had  been  some  one  on  top  of  the  cars 
to  have  kept  a  lookout  for  pedestrians  on  the 
street  at  the  crossing,  and  to  have  stopped 
or  checked  the  speed  of  the  cars  in  cases 
of  emergency,  the  deplorable  killing  of  this 
child  might  have  been  avoided.  At  least, 
it  was  a  question  for  the  jury. 

[9]  There  was  some  testimony  from  which 
the  jury  might  have  found  that  there  was 
conscious  suffering  on  the  part  of  the  child 
from  the  time  he  passed  under  the  car  until 
he  was  run  over  by  the  hind  trucks  and  in- 
stantly killed.  That  also  was  a  jury  ques- 
tion. 

Upon  the  whole  record,  we  find  no  prej- 
udicial error.  The  judgment  Is  therefore  af- 
firmed. 


FOREST  HILL  CEMETERY  CO.  v. 
CRBATH  et  al. 

(Supreme   Court   of  Tennessee.     June   7, 
1913.) 

1.  Taxation    (Jt   245*)— Property    Exempt— 
I'Koi'ERTY     OF     Cemeteries— "Charitable 

TURPOSE." 

The  real  estate  of  a  cemetery  corpora- 
tion, authorized  to  acquire  real  estate  and  hold 
gifts  for  the  improvement  thereof,  and  to  set 
apart  a  specified  per  cent,  of  the  proceeds  of 
sales  of  lots  for  an  improvement  fund,  and 
permanent  ImprovementB  necessary  to  use  as 
a    cemetery,    and    the    improvement   fund,    are 


held  for  a  "charitable  pnrpose,**  within.  Const. 
art.  2,  i  28,  providing  that  the  Legislature 
may  exempt  from  taxation  property  used  for 
charitable  purposes;  and  Acts  1907.  c.  602. 
exempting  cemeteries  from  taxation,  is  valid, 
and  exempts  the  real  estate  and  improve- 
ments, and  improvement  fund,  which  for  pur- 
poses of  taxation  must  be  treated  as  realty'. 

[Ejd,  Note.— For  other  cases,  see  Taxation. 
Cent.  Dig.  (  415;   Dec.  Dig.  f  245.* 

For  other  definitions,  see  AVords  and  Phras- 
es, vol.  8,  p.  7000.] 

2.  Taxation    (§    379*)— CEiraTEBUM— Shabes 

IN  Cemetery  Corporations. 

Acts  1007,  c.  602,  exempting  from  taxa- 
tion cemeteries,  and  providing  that  stock  of 
any  cemetery  company  shall  be  assessed  as 
the  property  of  the  stockholders  at  not  less 
than  the  actual  cash  value,  less  the  assessed 
value  of  realty  and  tangible  property  of  the 
comnany,  subjects  to  taxation  stock  at  fnll 
value^  less  the  value  of  the  real  estate  and 
tangible  property,  whether  exempt  or  not. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent  Dig.  §  629;   Dec  Dig.  §  379.*] 

Appeal  from  Chancery  Court,  Shelby  Coun- 
ty;  Francis  Fentress,  Chancellor. 

Suit  by  the  Forest  Hill  Cemetery  Company 
against  J.  H.  Creath,  trustee,  and  others. 
From  a  decree  disposing  of  a  demurrer  to 
the  bill,  both  complainant  and  defendants 
appeaL     Modified  and  affirmed. 

Fltzhugh  &  Biggs  and  S.  M.  Neely,  of 
Memphis,  for  complainant  D.  B.  Puryear, 
of  Memphis,  for  defendant  Creath. 


WILLIAMS,  J.  The  bill  filed  In  this  cause 
was  for  an  injunction  to  inhibit  the  back 
assessment  (1)  of  the  properties  or  capital 
stock  of  the  Forest  Hill  Cemetery  Company: 
and  (2)  of  the  shares  of  capital  stock  of  said 
company  held  by  Its  stockholders.  A  de- 
murrer was  filed  by  the  defendant  tax  offi- 
cials, and  appeals  were  prayed  by  both  com- 
plainant and  defendants  from  the  chancel- 
lor's decree  disposing  of  the  demurrer. 

The  complainant  company,  Incorporated 
under  the  laws  of  this  state,  is  by  its  char- 
ter empowered  to  purchase  land  "to  be  used 
as  a  cemetery  or  burying  gronnd  forever." 
and  to  hold  grants  and  bequests  to  be  faith- 
fully applied  towards  the  improvement  of 
the  cemetery.  It  is  made  the  duty  of  the 
corporation  to  set  apart  25  per  cent,  of  the 
proceeds  of  all  lots  sold,  to  be  denominated 
an  "improvement  fund,"  the  same  to  accu- 
mulate until  the  Interest  amounts  to  a  suffi- 
cient sum  to  keep  in  order  the  cemetery;  and 
any  purchaser,  or  the  descendants  of  any 
purchaser,  of  a  lot  are  entitled  to  require 
the  preservation  of  the  fund  and  application 
of  the  interest  Until  sufficient  Interest  la 
thus  provided,  the  corporation  is  required  to 
keep  the  grounds  in  good  order  out  of  the 
remaining  three-fourths  of  such  proceeds. 

The  general  assessment  law  (Acts  1907. 
c.  602)  provides  that  cemeteries  and  places 
of  burial  used  as  such  shall  be  exempt  from 
taxation;  but  further,  that  the  shares  of 
stock  of  stockholders  of  any  cemetery  com- 
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pany  ehall  be  assessed  and  taxed,  aa  the 
property  of  the  stockholders,  In  lien  of  any 
assessment  for  taxation  of  the  corporate 
property,  at  not  less  than  the  actual  cash 
Talue,  less  the  assessed  value  of  realty  and 
tangible  property  of  the  company. 

[1]  First  treating  of  the  nontaxability  of 
the  company's  lands:  It  Is  the  contention 
of  the  defendant  tax  officials  that  It  was  not 
In  the  power  of  the  Legislature  to  exempt 
these  lands,  because  the  Constitution  tof  the 
state  limits  the  properties  which  the  Legis- 
lature may  exempt,  and  that,  under  a  prop- 
er construction  of  the  clause  of  the  Constitn- 
tion  treating  of  exemptions,  cemeteries  are 
not  Included  for  Immunity.  The  pertinent 
provision  in  the  oi^anlc  law  Is  article  2,  {  28, 
to  the  effect  that  all  property  shall  be  taxed, 
but  the  Legislature  may  except  such  as  may 
be  held  and  used  for  purposes  purely  reli- 
gious, charitable,  scientific,  literary,  or  educa- 
tional. 

As  Is  seen  above,  the  Legislature  has  deem- 
ed and  treated  cemeteries  as  falling  within 
its  power  to  exempt  at  its  option. 

The  public  character  of  the  use  of  its 
lands  by  the  complainant  company  was  de- 
termined by  this  court  in  Railroaid  v.  Ceme- 
tery Company,  116  Tenn.  400,  94  S.  W.  09. 
That  its  property  is  held  for  a  charitable 
purpose  within  the  meaning  of  the  Constitu- 
tion we  now  hold. 

For  many  years  prior  to  the  adoption  of 
the  Constitution  of  1870  the  Legislature  had 
by  numerous  enactments  from  time  to  time 
exempted  cemeteries  from  taxation.  At 
the  time  of  adoption  of  the  Constitution  of 
1870,  the  Code  of  1858  contained  a  section 
so  providing.  It  Is  inconceivable  that  the 
members  of  the  constitutional  convention 
were  unaware  of  the  public  policy  thus  evi- 
denced, and  it  is  less  conceivable  that  they 
meant  to  leave  future  Legislatures  unable, 
at  their  option,  to  make  like  provisions  for 
the  immunity  from  taxation  of  property  held 
for  burial  purposes.  If  the  power  to  render 
nontaxable  such  a  holding  and  use  of  proper- 
ty be  not  found  in  article  2,  g  28,  it  does  not 
exist.  To  treat  such  property  as  excluded 
from  that  section  would  therefore  be  to  con- 
vict the  constitutional  convention  of  a  pur- 
pose thereafter  to  subject  rigidly,  under 
the  mandate  that  "all  property  shall  be 
taxed,"  this  species  of  proi)erty  to  taxation, 
and  ttiat,  too,  against  the  natural  Impulses  of 
mankind  and  the  tender  consideration  of  an 
increasing  dvllizatiou  in  regard  to  tlie  final 
resting  places  of  the  dead. 

It  is  not  to  be  doubted  that  a  grant  for 
the  maintenance  of  such  a  public  cemetery 
(as  contradistinguished  from  one  for  the 
maintenance  of  private  graves — Homberger 
v.  Hornberger,  12  Heisk.  635)  Is  to  be  upheld 
as  being  in  the  nature  of  a  pious  and  chari- 
table use.  Hopkins  v.  Grimshaw,  165  U.  S. 
842,  17  Sup.  Ct  401,  41  L.  Ed.  739;  In  re 
Vanghan,  33.  Ch.  D.  187,  65  L.  T.  (N.  S.)  547, 
followed  by  In  re  Mauser,  1  Oh.  68,  92  Ii. 


T.  (N.  S.)  79, 1  Brit.  Bnl.  Cas.  923,  and  notes; 
Johnson  v.  HoUfled,  79  Ala.  423,  58  Am. 
Itep.  696;  Hoeffer  v.  Clogan,  171  111.  462, 
49  N.  E.  627,  40  L.  B.  A.  730,  68  Am.  St 
Rep.  267;  6  Cyc  918. 

We  have  not  here  Involved,  It  should  be 
specially  noted,  a  coriwration  for  profit,  that 
Is  free  at  will  to  throw  off  or  terminate  the 
resi)onsibillties  of  the  charity,  but  one  on 
which  rests  during  corporate  existence  a 
law-imposed  trust  to  set  aside,  and  use  the 
Interest  on,  a  fund  for  the  benefit  of  lot 
owners;  the  latter  being  given  the  right  to 
enforce  the  obligations  of  the  trust 

The  realty  of  the  complainant  company  is 
therefore  exempt  under  the  statutory  pro- 
vision above  recited,  thus  valid  on  constitu- 
tional test  Permanent  improvements  on  the 
land,  necessary  to  Its  use  as  a  cemetery,  are, 
of  course,  to  be  deemed  exempt  as  parts  of 
the  realty. 

[2]  But  in  regard  to  the  personalty  set 
forth  in  the  bill  of  complainant  the  rule 
seems  to  be  otherwise.  The  language  of  the 
statute  indicates  place  or  premises,  and  per- 
sona] effects  of  the  company  are  not  to  be 
deemed  to  be  Included  for  exemption.  State 
V.  Casey,  210  Mo.  236,  109  S.  W.  1;  Rose- 
dale  Cemetery  Ass'n  v.  Linden,  73  N.  J.  Law, 
421,  63  Ati.  904;   37  Cyc.  946. 

The  25  per  cent  trust  or  improvement 
fund,  so  far  as  created  under  the  require- 
ment of  the  charter,  must  be  treated  for 
taxation  purposes  as  the  realty  of  which  it 
is  the  product 

Considering,  now,  the  status  of  the  shares 
of  stock:  The  purpose  of  the  legislature  was 
to  tax  only  the  shares  of  stock  at  their  val- 
ue, less  the  value  of  the  real  estate  and 
tangible  property.  Had  all  of  this  property 
been  assessable  for  taxation,  its  value  would 
have  been  deducted  in  ascertaining  the  val- 
ue of  the  shares.  So  far  as  exempt,  it  will 
be  likewise  taken  into  reckoning.  The  gen- 
eral assessment  law  does  not  indicate  a  pur- 
pose to  double  assess  and  tax,  but  the  con- 
trary; nor  is  the  Legislature  to  be  deemed 
to  tax  by  indirection  what  It  in  the  tame 
act  exempted  directly.  The  exemption  of 
the  realty  Is  based  upon  the  charitable  use 
of  the  property  by  enterprises  whose  efforts 
lift  in  so  far  the  burden  of  providing  a  suit- 
able place  for  the  Interment  of  the  dead  from 
the  city  of  Memphis  or  the  county  of  Shelby, 
as  an  arm  of  the  state  government,  and  is 
not  to  be  subverted  by  indirection  in  the 
taxation  of  the  shares  of  stock  at  a  valua- 
tion that  Includes  the  realty,  or  Is  reckoned 
on.  the  basis  of  Its  taxability.  The  Legisla- 
ture will  not  be  considered  to  Iiave  given 
with  one  hand  and  taken  away  with  the 
other. 

The  decree  of  the  chancellor  is  accordingly 
thus  modified  and  aflirmed:  Remand  for  pro- 
ceedings in  accord  herewith;  costs  of  appeal, 
one-third  against  complainant,  and  two-thirds 
against  defendants. 
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UNITED  STATES  FIDEMTT  ft  GUARAN- 
TY CO.  V.   PEOPLE'S   BANK. 
(Supreme  Court  of  Tennessee.    Jnne  10,  1913.) 

1.  Banks  and  Banking  (f  180*)  —  Deposit 
OF  Tetjot  Funds— Convebsion. 

Where  a  -  guardian,  holding  a  check  repre- 
senting guardianship  funds,  but  payable  to 
himself  individually,  deposited  it  to  nis  person- 
al credit  in  a  bank,  which  had  knowledge  of 
the  facts,  and  the  guardian  thereafter  used  for 
bis  personal  benefit  the  funds  represented  by 
the  credit,  and  then  absconded,  the  guardian 
and  the  bank  were  both  guilty  of  a  conyersion 
of  the  fund,  completed  by  the  entry  of  the 
check  to  the  guardian's  personal  credit,  and 
the  bank  became  a  trustee  of  the  fund,  and 
could  only  be  relieTed  from  liability  to  account 
therefor  by  the  fruardian  subsequently  adminis- 
tering the  guardianship  estate  and  accounting 
therefor,  though  the  guardian  promised  the 
bank,  at  the  time  of  the  entry  of  the  deposit, 
to  faithfully  administer  the  fund  and  keep  a 
true  account  thereof  on  his  own  private  bookx. 
[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking.  Cent  Dig.  |S  819-325,  327;  Dec. 
Dig.  I  130.*] 

2.  Sttbkooation  (J  7«)— Stjeett. 

Where  a  guardian,  depositing  guardian- 
ship funds  in  a  bank  to  his  personal  credit, 
and  the  bank,  were  liable  for  a  conversion, 
and  the  guardian  used  the  deposit  for  his  per- 
sonal benefit,  and  then  absconded,  his  surety, 
paying  the  wards,  was  entitled  to  be  subro- 
gated to  the  rights  of  the  wards  against  the 
bank,  and  could  recover  from  it  the  total  de- 
posit, and  not  merely  an  overdraft  existing  at 
the  time  of  the  making  of  the  deposit. 

[Ed.  Note. — For  other  cases,  see  Subrogation, 
Cent  Dig.  H  17,  18,  21-29,  68,  77,  83,  92; 
Dec.  Dig.  S  7.»] 

Williams  and  Buchanan,  JJ.,  dissenting  In 
part 

Certiorari  to  Conrt  of  CItH  Appeals. 

Suit  by  the  United  States  Fidelity  ft 
Guaranty  Comiwny  against  the  People's 
Bank.  There  was  a  Judgment  of  the  Court 
of  Civil  Appeals,  affirming  a  decree  for  com- 
plainant, and  defendant  brings  certiorari. 
ASBrmed. 

Biggs  ft  Spragins,  of  Jackson,  for  com- 
plainant Lewis  ft  Garrett,  of  Dresden,  for 
defendant 


NEIL,  0.  J.  H.  L.  Turner  presented  to 
the  defendant  bank  for  deposit  the  following 
check: 

"The  Weakley  County  Bank. 
"Dresden,  Tenn.,  April  5,  1910. 
"Pay  to  the  order  of  H.  L.  Turner  $516.24, 
flye  hundred  sixteen  and  *Vioo  dollars. 
Turner  Fryer  and  Gladys  JB'ryer.  Amt. 
in  full  in  the  cause.  Ward  et  al.  t.  Fannie 
Turner  et  al. 

"[Signed]    C.  H.  Hilliard,  Clerk." 

Mr.  FonvlIIe,  the  assistant  cashier,  asked 
him  to  indorse  it.  Thereupon  he  wrote  on 
the  back  of  the  check:  "H.  L.  Turner,  Guard- 
ian." It  thus  being  brought  to  the  atten- 
tion of  the  assistant  cashier  that  the  check 
represented   guardian  funds.   Turner  being 


guardian  for  the  two  children  mentioned  In 
the  face  of  the  check,  he  was  asked  if  he 
wished  to  have  the  check  entered  on  a  sepa- 
rate account,  meaning  an  account  as  guard- 
ian. Turner  said,  "No,"  he  wished  it  entered 
on  his  personal  account,  and  that  he  would 
expend  the  money  solely  for  the  benefit  of 
his  wards,  and  would  keep  an  accurate  ac- 
count on  his  private  books ;  tliat  it  would  be 
more  convenient  for  him  to  have  but  the  one 
account  With  this  explanation,  and  rely- 
ing on  the  promise  of  Turner  to  prop- 
erly expend  the  fund,  tlie  assistant  cash- 
ier gave  him  credit  for  the  chedc  on  his 
personal  account  This  account  was  at 
that  time  overdrawn  to  the  amount  of 
130.40.  Turner  was  then  a  man  of  liigh 
standing  in  Weakley  county,  but  subse- 
quently, after  squandering  all  of  the  funds 
represented  by  this  credit  on  his  own  per- 
sonal account,  he  absconded,  and  the  com- 
plainant, as  surety  on  his  bond,  was  compel- 
led to  pay  the  amount  of  the  estate  that  came 
to  his  hands,  which  was  a  few  dollars  more 
than  the  fund  represented  by  the  check. 
After  the  money  was  credited  in  the  manner 
stated.  Turner  drew  sundry  small  checks  on 
the  account,  the  chedcs  being  signed  by  him 
personally,  and  by  these  checks  the  fund  was 
exhausted.  Fifteen  of  the  checks  were  in 
sums  less  than  $5.  There  was  one  check  for 
$100  In  favor  of  the  Farmers'  Bank,  another 
for  $50  in  favor  of  the  same  bank,  a  check 
for  $50  in  favor  of  the  City  National  Bank, 
a  check  for  $130  in  favor  of  Charles  Brand, 
one  for  $70  in  favor  of  W.  W.  Morse, 
one  for  $35  In  favor  of  Walter  Rawls,  and 
others  for  various  amounts  to  different  par- 
ties. As  the  result  of  ttiis  method  of  ex- 
penditure the  whole  fund  was  wasted  be- 
tween April  6th  and  May  12tli,  leaving  an 
overdraft  of  $62.38. 

Upon  payment  of  the  sum  found  due,  the 
complainant  filed  its  bill  to  hold  the  bank  lia- 
ble for  the  amount  of  the  check.  The  chan- 
cellor and  the  Court  of  Civil  Appeals  concur- 
red in  rendering  a  decree  against  the  bank. 
Thereupon  the  case  was  brought  to  this 
court  by  the  writ  of  certiorari,  and  has  been 
argued  at  the  bar. 

[1]  The  entry  of  the  check  to  the  personal 
credit  of  the  guardian  by  the  bank  was  a 
conversion  of  the  fund  by  both.  Upon  the 
making  of  such  entry  the  bank  became  a 
trustee  of  the  fund,  and  became  liable  there- 
for, and  could  be  saved  from  being  compel- 
led to  account  to  the  wards  therefor  only 
upon  tbe  guardian's  subsequent  true  admin- 
istration thereof  and  accounting  therefor. 
Draper  y.  Joiner,  9  Humph.  612,  616,  49 
Am.  Dec:  719;  Covington  v.  Anderson,  16 
I>ea,  310;  Caulkins  v.  Gas  Light  Co.,  86 
Tenn.  683,  4  S.  W.  287,  4  Am.  St  Rep.  786; 
Clark  v.  State  and  Bank  of  Tennessee,  7 
Cold.  306,  322;  Brocchus  v.  Morgan,  8 
Shan.  667;  Sanders,  Trustee^  t.  3.  H.  For- 
gasson,  3   Baxt  255;    Bank  v.   Looney,  99 
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Tena.  293,  42  S.  W.  140,  38  L.  R.  A.  837,  63 
Am.  St  Rei>.  830;  Duckett  y.  National  Me- 
chanics' Bank,  86  Md.  400,  38  AtL  983, 
39  L.  R.  A.  80,  63  Am.  St.  Rep.  513; 
Zane  on  Banks  &  Banking,  i  136,  pages  218, 
219;  Id.,  I  341,  pages  602  and  608. 

The  fact  that  Turner  promised  the  bank 
that  he  would  faithfully  administer  the  fund, 
and  would  keep  a  true  account  thereof  on 
his  own  private  books,  cannot  be  held  to  ex- 
cuse the  original  conyerslon  that  made  the 
misuse  of  the  funds  by  the  guardian  easy 
and  expeditious  through  checks  drawn  and 
signed  with  his  personal  name.  Under  the 
facts  stated  the  bank  took  the  risk  of  the 
guardian's  making  a  proper  disposition  of 
the  fund  and  keeping  a  true  account  there- 
of. This  could  not  lawfully  be  imposed  on 
the  shoulders  of  his  wards.  The  reliance  of 
the  bank  upon  the  guardian's  promises,  un- 
der such  circumstances,  was  simply  folly. 

We  do  not  wish  to  be  understood  as  hold- 
ing that  a  bank  Is  in  general  liable  for  the 
acts  of  trustees  who  deposit  money  with 
them.  If  the  money  is  deposited  to  the  trus- 
tee's credit  as  such,  and  his  checks  are 
drawn  on  this  fund  in  his  character  of  trus- 
tee, or  guardian,  as  the  case  may  be,  the 
bank  need  look  no  further.  It  is  not  re- 
sponsible for  his  administration  of  the  fund, 
unless  it  knows,  or  in  some  si>ecial  transac- 
tion has  good  reason  to  believe,  that  he  is 
misappropriating  the  fund.  It  would  be  out 
of.  all  reason  to  impose  such  responsibility 
on  banks.  The  special  case  we  have  before 
us,  and  to  which' we  confine  this  opinion,  is 
one  wherein  the  bank  knowingly  united  with 
the  guardian  or  trustee  in  a  misappropria- 
tion of  the  fund,  by  crediting  it  to  the  indi- 
vidual account  of  such  trustee  or  guardian. 

[2]  So  far  all  the  members  of  the  court 
concur.  The  majority  of  the  court  are  like- 
wise of  the  opinion  that  the  surety,  on  pay- 
ment of  the  debt,  was  entitled  to  be  sub- 
rogated to  the  rights  of  the  creditors — that 
Is,  of  the  wards — against  the  bank.  These 
wards  had  the  right  to  sue  the  bank  for  the 
conversion  of  the  fund.  The  surety,  on  pay- 
ment to  the  wards,  in  equity  acquired  their 
right  of  action  against  the  bank.  We  think 
this  result  falls  within  the  principles  recog- 
nized in  Blttick  V.  Wllkins.  7  Helsk.  307, 
Holt  V.  Strain,  2  Shan.  Cas.  166,  and  Smith 
T.  Alexander,  4  Sneed,  482,  487-489.  These 
principles  seem  to  us  sound  and.  Just,  and 
based  on  a  strong  equity.  And  see,  to  the 
same  effect.  United  States  Fidelity  &  Guaran- 
ty Co.  V.  Adoue  (Tex.)  137  S.  W.  648,  37  L. 
R.  A.  (N.  S.)  418 ;  American  National  Bank 
T.  FldeUty  &  Deposit  Co.,  129  Ga.  126,  58  S. 
B.  867,  12  Ann.  Cas.  666 ;  Fox  ▼.  Alexander, 
36  N.  G.  340;  Bhame  v.  Lewis,  13  Rich.  Eq. 
(&  O.)  269. 

It  is  Insisted  that  the  bank,  having  obtain- 
ed no  further  benefit  than  the  satisfaction 
of  the  $30.40  overdraft  existing  at  the  time, 
should  not  be  subjected  to  any  further  bur- 
dai;  that  the  surety  was  paid  to  take  the 


risk,  and,  having  taken  it,  should  not  seek 
to  be  relieved  therefrom  by  throwing  the  bur- 
den on  the  bank.  The  majority  are  of  the 
opinion  that  this  objection  Is  met  by  the  fact 
that,  when  the  bank  knowingly  participated 
in  the  conversion.  It  became  personally  liable 
for  the  fund  as  cotrustee  with  the  guardian, 
and  that  in  this  situation  it  owed  the  money 
to  the  wards  as  much  as  the  guardian  owed 
it,  and  that  the  surety  was  entitled  to  be 
subrogated  to  the  rights  of  action  which  the 
creditors  whom  he  paid  held  against  one 
primarily  liable.  The  liability  of  a  cotrus- 
tee, who  becomes  such  ex  malefldo,  by  rea- 
son of  his  wrongful  dealing  with  the  fund, 
whereby  it  is  lost,  is  a  llabUlty  prior  to 
that  of  a  surety  for  the  original  trustee,  who 
has  been  compelled  to  pay  the  debt 

It  results  that  there  was  no  error  in  the 
judgment  of  the  Court  of  Civil  Appeals,  and 
it  Is  affirmed. 

WILLIAMS,  J.  (dissenting).  Finding  my- 
self unable  to  agree  with  the  majority  in 
the  opinion  delivered  by  the  Chief  Justice,  I 
briefly  announce  the  reasons  for  dissent 

The  result  reached  comes  nearer  to  being 
logical  than  equitable.  It  is  conceived  that, 
on  analysis,  it  Is  neither. 

The  Guaranty  Ck>mpany  seeks  to  have  &i- 
forced  in  its  behalf  the  remedy  of  subroga- 
tion— a  remedy  invented  by  courts  of  equity 
to  compel  the  ultimate  discharge  of  an  ob- 
ligation by  him  who*  in  good  conscience 
ought  to  satisfy  it  The  court  will  move  to 
administer  it  only  when  the  facts  of  the 
particular  case  impel  it  so  to  do. 

The  majority  opinion,  as  it  must,  on  this 
record,  treats  the  entry  of  the  check  of 
1616.24  to  the  personal  credit  of  Turner  as 
the  test  act  of  conversion.  It  should  be  not- 
ed that  the  bank  learned  that  the  check  rep- 
resented a  guardian  fund  only  from  what 
Turner  told  the  assistant  cashier;  but  with 
this  came  also  the  assurance  that  Turner 
would  expend  the  proceeds  solely  for  the 
benefit  of  his  wards,  and  would  truly  ac- 
count 

The  Guaranty  Ompany  is  in  the  attitude 
of  saying  to  the  bank :  "You  should  not  have 
believed  Turner  in  the  one  aspect,  but  must 
be  held  to  have  believed  him  in  the  other." 

It  would  seem  to  be  a  suflJcient  answer  on 
the  part  of  the  bank :  "If  we  trusted  Turn- 
er, you  had  precedently  stood  sponsor  for  his 
official  conduct  and  integrity,  and,  for  a  con- 
sideration, had  said  that  he  was  to  be  trust- 
ed ;  that  he  would  not  do  other  than  he  as- 
sured us  he  would — duly  account  We  saw 
yon,  in  legal  contemplation,  standing  by 
Turner's  side,  saying  what  he  said  by  way  of 
assurance.  We  trusted,  not  merely  Tum^, 
but  Turner  as  bonded  by  you." 

To  the  extent  that  the  bank  profited  by  or 
was  the  beneficiary  of  the  conversion,  it 
should  be  held.  But  furthor  than  that,  where 
the  test  of  liability  to  be  applied  is,  "Who 
in  good  conscience  ought  to  stand  the  loss?" 
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I  tblnk  equity  should  not  convict  tbe  bank 
for  trusting  Turner  to  tbe  extent  It  did,  at 
the  instance  aqd  for  tbe  relief  of  his  official 
sponsor;  otherwise,  equity  would  impose 
upon  tbe  bank  a  suretyship  for  Turner  and 
its  liability  fixed  as  primary,  whereas,  one 
would  suppose  that  tbe  Guaranty  Company 
bad  that  status  and  risk. 

BUCHANAN,  J.,  also  dissentak 


DIXIE  FIRE  INS.  CO.  v.  NELSON  et  aL 
(Supreme  Court  of  Tennessee.     June  7,  1913.) 

1.  EifHEzzLEMENT   (J    13*) — Acts   CowsTrroT- 
iNQ — Statutes— Construction. 

To  establish  embezzlement,  under  Shan- 
non's Code.  §  6576,  punishing  any  officer, 
ngent,  or  clerk  of  any  company,  or  any  clerk 
or  atrent  of  a  firm  or  private  person,  who  em- 
bezzles or  fraudulently  converts  to  his  own  use 
the  money  or  property  of  another,  which  has 
come  into  his  possession  by  virtue  of  his  em- 
ployment, it  must  appear  that  accused  occu- 
pied the  relation  of  onicer,  agent,  or  clerk,  and 
that  he  fraudulently  converted  to  his  own  use 
property  of  another,  which  came  into  his  pos- 
session by  virtue  of  the  employment,  and 
where  the  relation  of  debtor  and  creditor  ex- 
isted between  accused  and  prosecutor  at  the 
time  of  the  acts  complained  of  there  could  be 
no  embezzlement 

[Ed.  Note. — For  other  cases,  see  Embezzle- 
ment, Cent  Dig.  H  11.  12;  Dec.  Dig.  i  13.*] 

2.  Insurance  (f  480*)— Fideutt  Insurance 
—Embezzlement— Acts  Constttutino. 

Where  a  general  agent  of  an  insurance 
company,  authorized  to  appoint  local  agents, 
who  reported  to  him  the  insurance  effpcted  by 
them  and  the  amount  of  premiums,  and  remit- 
ted to  him  tbe  premiums,  be  himself  being  re- 
quired to  report  daily  to  the  company  the 
amount  of  premiums,  and  to  make  a  monthly 
report  showing  balances  due,  which  must  be 
paid  within  60  days,  was  permitted  to  deposit 
in  his  own  name  premiums  collected  and  re- 
ceived from  local  agents  without  any  objection 
from  the  company,  which  knew  the  facts  and 
also  that  the  general  agent  was  the  general 
agent  of  other  insurance  companies,  and  that 
he  kept  the  funds  of  all  the  companies  in  his 
individual  account  in  the  banks,  and  checked 
on  them  all  to  meet  the  needs  of  his  business, 
the  agent,  failing  to  account  for  premiums  col- 
lected and  deposited,  was  not  guilty  of  embez- 
zlement of  the  funds  of  the  company,  within 
a  bond  conditioned  to  reimburse  the  company 
for  losses  by  embezzlement 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Dec.  Dig.  i  430.  •] 

Appeal  from  Chancery  Court,  Shelby  Coun- 
ty;  Francis  Fentress,  Chancellor. 

Suits  by  tbe  Dixie  Fire  Insurance  Com- 
pany against  W.  P.  Nelson  and  the  Ameri- 
can Bonding  Company,  and  against  W.  P. 
Nelson  and  the  Title  Guaranty  &  Surety 
Company.  From  decrees  for  complainant, 
tbe  defendants  appeal.  Reversed,  and  as  to 
defendant  companies  bills  dismissed. 

R.  Lee  Bartels,  of  Memphis,  for  appel- 
lants. T.  K.  Rlddick,  Turley  &  Turley,  and 
R.  M.  Heath,  all  of  Memphis,  for  appellee. 

NEIL,  C.  J.  Two  records  were  filed  In 
this  conrt  under  the  same  style;    one  on- 


bracing  the  proceedings  brought  against  tbe 
defendant  named  in  tbe  captlcm  and  tbe 
American  Bonding  Company,  and  tbe  otber 
against  him  and  the  Title  Guaranty  &  Sure- 
ty Company.  These  bills  were  brought 
against  defendant  Nelson  on  two  bonds,  ex- 
ecuted by  the  respective  surety  companies. 
These  l>onds  are  substantially  the  same, 
though  differently  phrased.  The  only  point 
that  need  now  be  mentioned  la  that  they 
promise  to  indemnify  the  insurance  com- 
panies against  only  such  misappropriation 
of  money  on  the  part  of  their  agent  as  shall 
amount  to  larceny  or  embezzlement  Tbe 
point  may  'be  more  fully  stated  by  quoting 
tbe  following  from  one  of  the  bonds,  inter- 
polating the  matter  in  brackets  for  a  more 
perfect  understanding  of  the  excerpt 

"•  *  •  Shall  •  *  •  nmke  good 
and  reimburse  the  employer  [Insurance  Com- 
pany] to  the  extent  of  the  sum  of  five  thou- 
sand dollars  •  •  *  of  any  pecuniary  loss 
sustained  by  tbe  employer  [Insurance  Com- 
pany] of  moneys,  securities  or  other  per- 
.sonal  property  belonging  to  the  employer 
[Insurance  Company]  in  the  possession  or 
custody  of  the  employe  [Nelson],  or  for  the 
possession  of  which  he  is  responsible,  di- 
rectly occasioned  by  larceny  or  embezzle- 
ment on  tbe  part  of  the  employ^,  in  connec- 
tion with  tbe  duties  of  the  office  or  position 
in  tbe  serrlce  of  the  employer  [Insurance 
Company],  hereinbefore  referred  to  [Gener- 
al Agent].    •    •    • 

"  •  •  •  This  bond  being  intended  only 
to  cover  sudt  dishonest  acts  of  the  employ^ 
[Nelson]  in  connection  with  the  position  In 
the  service  of  the  employer  [Insurance  Com- 
pany], hereinbefore  referred  to  [General 
Agent],  as  amount  to  larceny  or  embezzle- 
ment. 

"*  *  *  It  being  the  true  intent  and 
meaning  of  this  bond  that  the  company 
shall  be  responsible  only  as  aforesaid  for 
moneys  diverted  from  tbe  employer  [Insur- 
ance Company]  through  larceny  or  embeE- 
zlement  on  the  part  of  the  employ^  [Nel- 
son].    •    •     •" 

Under  the  contract  between  the  gmieral 
agent  and  his  companies  be  was  permitted 
to  appoint  his  local  agents  in  the  several 
states  In  which  he  was  allowed  to  operate, 
viz.,  Tennessee,  Mississippi,  Arkansas,  and 
Louisiana.  These  agents  were  to  report  to 
him  tbe  Insurances  effected  by  them  and  the 
amount  of  premiums  contracted  for,  and 
were  allowed  60  days  to  remit  to  Nelson. 
Similarly  Nelson  reported  the  policies  and 
the  amount  of  the  premiums  daily  to  the 
chief  offices  of  the  two  companies,  now  con- 
solidated under  the  name  of  the  complain- 
ant mentioned  in  the  caption.  Nelson  was 
required  to  make  a  monthly  report  to  tbe 
home  offices  showing  balances  due  These 
reports  contained  a  statement  of  the  amount 
of  premiums  due  from  each  agency  in  each 
state;   it  bad  columns  also  for  reinsurance 


•For  otber  cases  se«  same  topic  and  section  NUMBER  ill  Dec.  Die.  A  Am.  Die.  Key-No.  Series  *  Rep'r  Ind«z« 
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canceled,  and  returned  premiums,  and  rein- 
surance effected  with  sunis  in  each.  Tbe 
manner  in  whidi  these  figures  were  handled 
In  tbe  office  of  the  general  agency  may  be 
illustrated  by  a  report  made  in  March,  1909, 
on  the  Tennessee  agencies,  thus: 

Prerotums    |3,9T3  73 

Reinsurance  canceled  180  69 

14,164  S2 

Less  returned  premiums |1,062  59 

Less  relnsarance  effected 639  06       1,70164 

Net  premlnme |2,4S2  68 

Commlsaions  on  net  premiums 735  80 

Balance  due  Companj $1,716  88 

From  these  reports  the  balances  were 
transferred  to  the  books  of  the  insurance 
companies  In  the  home  offices.  Nelson,  un- 
der the  contract,  was  allowed  60  days  after 
tbe  making  of  this-  monthly  report  within 
which  to  collect  the  premiums  from  his 
agents  and  remit  to  the  company.  The  per- 
centage allowed  by  the  contract  as  compen- 
satlou  for  the  general  agent  was  30  per 
cent,  on  the  gross  premiums,  and  out  of  this 
Nelson  was  to  pay  bis  local  agents.  This 
was  called  a  "fiat"  commission.  There  was 
a  contingent  commission  of  10  per  cent  to 
be  allowed  at  the  end  of  the  fiscal  year  on 
any  profits  realized  on  the  year's  transac- 
tions. The  general  agents,  under  the  con- 
tract, were  liable  to  the  company  for  the 
Iiremiuius,  whether  collected  from  the  local 
agents  or  not 

Under  the  course  of  business  tbe  general 
agents  were  permitted  to  deposit  all  funds 
collected  by  them  on  premiums  in  their  own 
private  accounts  in  banks  of  Memphis,  and 
they  paid  the  companies  in  their  private 
checks.  There  was  no  specific  agreement 
that  this  should  be  done,  but  it  was  the 
invariable  practice. 

About  May,  1900,  when  the  subject  of  the 
consolidation  of  tbe  two  companies — that  is, 
the  Dixie  and  the  North  State — was  being 
agitated,  objection  thereto  was  raised  by 
Nelson,  who  was  a  stockholder  in  the  North 
State.  The  consolidation  was  effected,  and 
he  subsequently  sold  his  stock.  About  June, 
1909,  the  companies  became  dissatisfied  with 
Nelson,  on  the  ground  that  the  agency  was 
not  profitable,  and  some  discussion  of  the 
matter  arose  in  the  insurance  papers,  indi- 
cating that  the  relation  was  to  be  dissolved. 
This  angered  Nelson.  He  also  objected  to 
tbe  ending  of  his  agency,  claiming  that  he 
would  be  damaged  thereby.  A  settlement, 
however,  of  the  matter  of  damages  was  ef- 
fected between  Nelson  and  the  companies  by 
the  allowance  to  liim  of  a  credit  of  $5,600. 
It  was  supposed  at  the  time  this  credit  was 
allowed  that  he  would  pay  the  balance  due. 
He  did  not  pay,  and  the  insurance  companies 
filed  their  bills  as  stated.  That  concerning 
the  business  of  the  North  State  was  filed  on 
July  29.  1910,  and  the  bill  of  the  Dixie  on 
Its  own  behalf  was  filed  August  20,  1910. 
167  S.W.-27 


There  were  demurrers,  and  subsequently 
amended  bills,  and  answers  and  cross-bills, 
the  imrtlculars  of  which  we  need  not  go  Into. 
The  result  was  that  in  the  first-named  case 
the  chancellor,  after  allowing  to  Nelson  a 
credit  for  the  proportionate  part  of  the  $6,- 
600,  decreed  against  him  the  sum  of  $9,- 
272.87  as  a  balance  due  the  North  State 
Fire  Insurance  Company,  of  which  $5,000 
was  decreed  against  defendant  the  Title 
Guaranty  &  Surety  Company  on  Its  bond, 
being  the  full  amount  of  its  penalty.  In  the 
other  case,  after  allowing  a  similar  credit, 
he  decreed  against  Nelson,  In  favor  of  the 
Dixie  Fire  Insurance  Company,  $15,934.02, 
of  which  $10,000  was  decreed  against  the 
American  Bonding  Company,  being  the  full 
amount  of  tbe  bond  of  the  latter.  Only  the 
bonding  companies  appealed. 

[1]  Many  questions  have  been  suggested 
and  discussed  in  the  very  able  briefs  filed 
by  counsel.  We  deem  it  necessary,  however, 
to  consider  only  one  of  these  questions,  and 
that  is  whether  Nelson  was  guilty  of  em- 
bezzlement 

Our  statute  reads: 

"Any  officer,  agent,  or  clerk  of  any  incor- 
porated company,  or  any  clerk  or  agent  of 
a  copartnership  or  private  person,  except 
apprentices  and  other  persons  under  the  age 
of  eighteen  years,  who  embezzles  or  fraud- 
ulently converts  to  his  own  use  any  money 
or  property  of  any  other,  which  has  come  to 
his  possession,  or  is  under  his  care  by  virtue 
of  such  employment,  shall,  on  conviction,  be 
punished  by  confinement  in  the  state  pen- 
itentiary not  less  than  five  nor  more  than 
twenty  years."    Shan.  Code,  §  6576. 

To  make  a  case  of  embezzlement  the  per- 
son charged  must  occupy  one  of  the  relations 
indicated,  "officer,  agent,  or  clerk,"  and  he 
must  "fraudulently  convert  to  his  own  use" 
the  money  or  property  of  another  person 
which  has  come  into  his  possession,  or  is  un- 
der his  care  by  virtue  of  such  employment 
It  is  clear  that,  if  a  merely  debtor  and  cred- 
itor relation  existed  at  the  time  of  tbe  act 
or  acts  complained  of,  there  could  be  no 
conviction  under  a  charge  of  embezzlement 
It  may  be  conceded  that  such  moneys  as 
Nelson  collected  from  his  agents  in  the  sev- 
eral states  came  into  his  hands  by  virtue  of 
his  agencies.  We  also  think  that  the  fact 
that  he  was  granted  60  days  In  which  to  col- 
lect from  his  agents,  and  make  remittance  to 
the  company,  would  not  change  the  relation 
from  that  of  agency  to  one  of  debtor  and 
creditor. 

[2]  As  to  that  part  of  the  contract  which 
made  Nelson  liable  for  the  premiums  whether 
collected  or  not,  there  is  authority  to  the 
effect  that  the  relation  would  be  simply  one 
of  debtor  and  creditor.  State  of  Washing- 
ton V.  John  Covert  14  Wash.  652-657,  45 
Pac.  304. 

In  this  connection  we  are  referred  by  coun- 
sel for  complainants  to  the  authorities  upon 
the  subject  of  sales  of  goods  under  a  del 
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credere  agency.  We  do  not  think  they  ap- 
ply. The  peculiar  body  o(  law  existing  upon 
that  subject  has  been  In  the  main  long  ea- 
tabllshed,  and  Its  principles  are  In  general 
well  settled;  but  It  would  only  confuse  the 
Issue  before  us  to  attempt  to  apply  these 
principles  to  the  present  controversy.  It  Is 
said  that  State  of  Washington  v.  Covert,  su- 
pra, does  not  apply,  because  the  local  agents 
In  the  several  states  were  also  agents  of  the 
Insurance  companies.  In  a  sense  they  were; 
but  their  dealings  were  only  with  the  gen- 
eral agent,  and  their  accounts  on  the  books 
in  the  home  office  were  kept  with  him,  and 
not  with  them.  It  Is  true,  as  already  stated, 
that  the  general  agent  made  dally  reports, 
showing  every  policy  Issued  as  reports  on 
this  subject  came  to  him  from  his  local 
agenta  Bat  this  was  required,  not  that  any 
charges  might  be  made  against  these  local 
agents,  but  only  that  accurate  information 
might  always  be  at  hand  showing  the  run 
of  the  general  agent's  business,  and  to  enable 
the  companies  thereby  to  keep  an  eye  on  him. 
This  is  apparent  from  the  correspondence  be- 
tween complainants  and  the  bonding  compan- 
ies at  the  time  the  bonds  were  under  way  and 
before  execution. 

Aside  from  this,  however,  we  are  of  the 
opinion  that  the  manner  In  which  Nelson  was 
permitted  to  deal  with  the  funds  after  they 
came  into  his  bands  is  conclusive.  It  Is  prop- 
er, of  course,  for  an  agent  to  deposit  the 
money  of  his  principal  in  a  solvent  bank,  if 
the  account  shows  that  the  money  belongs 
to  his  principal.  State  v.  McFetridge,  84 
Wis.  473,  54  N.  W.  1,  998,  20  L.  A.  E.  223. 
But  If  the  agent  deposits  his  employer's 
money  In  bis  own  name,  that  is  a  conversion. 
United  States  Fidelity  &  Guaranty  Co.  v. 
People's  Bank,  157  S.  W.  414,  Jackson,  April 
term,  1913.  If  the  principal  Icnows  that  the 
agent  is  accustomed  to  making  such  conver- 
sion, and  raises  no  objection  to  it,  bat  ac- 
cepts the  agent's  individual  checks  habitually 
for  balances  found  due  against  the  agent,  he 
must  be  held  as  consenting  to  the  conversion, 
and  to  the  creating  of  the  relation  of  debtor 
and  creditor  merely  between  himself  and  the 
agent,  since  the  deposit  in  bank  in  the  In- 
dividual name  of  the  agent  creates  the  re- 
lation of  debtor  and  creditor  between  the 
bank  and  the  agent  The  principal  must  be 
held  to  know  that,  where  he  consents  to  de- 
posits in  such  manner,  he  agrees  that  the  re- 
lation so  based  on  his  money  deposited  by 
the  agent  creates  such  relation  of  debtor  and 
creditor  between  the  agent  and  the  bank, 
and  that  an  indebtedness  must  thereupon 
arise  from  the  agent  to  him  from  such  use  of 
the  money.  Any  other  view  would  involve 
the  proposition  that  the  principal  could  con- 
sent that  the  title  to  liis  funds  might  be 
vested  in  the  bank  through  a  loan  made  by 
the  agent  in  his  individual  name  to  the  bank, 
at  the  same  time  that  he  would  be  in  a  sit- 
uation to  Insist  that  the  title  still  remained 
in  himself — a  manifest  absurdity. 


Nor  is  this  a  view  based  merely  upon  tech- 
nical reasoning.  It  goes  to  the  heart  of  the 
controversy.  We  do  not  gainsay  the  proposi- 
tion that,  if  it  l>e  made  to  appear  that  an 
agent  has  appropriated  the  money  of  his 
principal  to  his  own  use,  nothing  else  being 
shown,  a  case  of  fraudulent  conversion  is 
made  out,  under  which  a  charge  of  embezzle- 
ment can  be  sustained.  But  if  the  principal 
habitually  permits  his  agent  to  convert  his 
money,  by  depositing  it  in  bank  in  his  own 
name,  and  accepts  the  agent's  individual 
checks  in  payment  from  time  to  time,  as  oc- 
casion for  payment  arises,  he  must  thereby 
be  held  to  understand  that  the  money  is  sub- 
jected to  the  perils  of  the  agent's  individual 
business,  and  when  it  Is  lost  in  that  business 
it  is  then  too  late  for  the  principal  to  bring 
a  charge  of  embezzlement  Tliat  is  just  what 
happened  in  the  present  case.  Nelson  was 
agent,  not  only  for  the  two  companies  suing 
here,  but  for  several  other  companies.  He 
kept  the  funds  of  all  of  the  companies  in  his 
individual  account  in  the  banks,  and  checked 
on  them  all  to  meet  the  needs  of  his  busi- 
ness. He  lost  heavily  in  the  business  of 
some  of  the  other  companies;  there  were  also 
losses  in  the  business  which  he  was  conduct- 
ing for  the  two  complainant  companies.  He 
drew  on  the  general  fund  composing  his  de- 
posit account  for  the  conduct  of  his  business 
as  a  general  agent  for  all  of  the  companies. 
He  could  not  be  justly  charged  with  conscious 
wrongdoing  when  bis  principals,  by  their  sd- 
lent  acquiescence  In  this  course  of  business, 
gave  their  sanction  to  the  hazard  which  It 
entailed.  In  this  view,  the  corrupt  motive 
necessary  to  make  out  a  case  of  embezzle- 
ment did  not  exist  41  U  R.  A.  (N.  S.)  note, 
page  556. 

This  point  is  referred  to  In  the  case  of 
Williams  V.  United  States  Fidelity  Co.,  105 
Md.  490,  66  Atl.  495.  although  It  is  not  there 
given  the  emphasis  which  is  here  given  It 
See,  also,  Monongahela  Coal  Co.  ▼.  Fidelity 
Co.,  94  Fed.  732,  36  C.  C  A.  444. 

In  opposition  to  this  view  we  are  referred 
to  the  following  excerpt  from  Com.  v.  Smith, 
120  Mass.  104-110,  viz.:  "If  an  agent  an- 
thorized  to  receive  payment  for  goods  sold 
by  him  on  account  of  his  employment,  re- 
ceives a  check  payable  to  his  own  order,  the 
property  in  the  cheek  does  not  vest  In  lilm. 
and  if  he  fraudulently  converts  the  check  or 
its  proceeds  he  may  be  found  guilty  of  em- 
bezzlement, although  by  the  course  of  busi- 
ness between  him  and  his  employer  he  was 
in  the  habit  of  depositing  such  checks  to  his 
credit  In  a  bank  and  sending  his  own  checks 
In  lieu  thereof."  But  the  court  further  said 
in  that  case  (page  110):  "But  the  jury  found 
that  the  defendant  had  no  authority  to 
mingle  the  money  of  his  employers  with  his 
own  money,  and  so  become  thereby  debtor 
for  the  amount  belonging  to  them."  This 
seems  to  take  the  point  ont  of  that  case,  so 
far  as  it  applies  to  the  present  controversy. 

We  cannot  doubt  In  tlie  present  case,  from 
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the  full  knowledge  which  the  Insurance  com- 
IMtnies  had  and  the  course  of  business  re- 
ferred to,  the  failure  at  any  time  to  object 
to  the  method  In  which  the  deposits  were 
made,  and  the  Invariable  habit  of  recelTlng 
his  private  checks,  that  the  companies  as- 
sented to  the  way  in  wUch  the  agent  dealt 
with  the  fund.  Indeed,  Mr.  Bush,  the  rice 
president  of  the  companies,  when  asked  about 
this  method  of  payment,  said,  in  substance, 
that  It  made  no  difference  to  the  companies 
bow  they  got  the  money,  so  that  It  was  paid. 

Under  these  fbcta  there  could  be  no  em- 
bezzlement Of  course,  there  is  nothing  to 
indicate  larceny.  Under  the  terms  of  the 
bond,  therefore,  there  could  be  no  recovery. 

The  decree  of  the  chancellor  against  the 
bonding  companies  is  therefore  reversed,  and 
as  to  them  the  bills  are  dismissed,  with  costs. 


ODENEAIi  V.  STATE. 

(Supreme  Court   of  Tennessee.     June   7, 
1918.) 

1.  CannivAL  Law  (|  1124*)— Appeal  awd 
Ebbor— BiLi.  or  Exceptions— EvioENCK  on 
Motion  for  New  Trial. 

Where  the  record  in  a  criminal  case 
showed  that  the  defendant  had  pleaded  not 
gnilty,  but  testimony  was  introduced  on  the 
motion  for  a  new  trial  that  he  had  never  been 
properly  arraigned,  the  question  cannot  be  con- 
sidered on  writ  of  error,  where  the  bill  of 
exceptions  fails  to  show  that  it  contains  all 
the  evidence  offered  on  the  motion  for  a  new 
trial. 

[Ed.  Note. — For  other  cases,  see  Criminal 
lAw,  Cent  Dig.  U  2939,  2946-2948;  Dec. 
Dig.  I  1124.*] 

2.  Criminal  Law  (>  789*)— Instbuction»— 
Keasonable     Doubt— "Moral     Cebtain- 

TT." 

An  instruction  which  correctly  defines  a 
reasonable  doubt,  and  then  states  that  in  or- 
der to  convict,  it  is  not  required  that  the 
guilt  of  the  defendant  be  established  to  an 
absolute  certainty,  but  to  a  "moral  certainty," 
that  is,  one  which  convinces  and  directs  tlie 
understanding,  and  satisfies  the  reason  and 
judgment  of  the  trnth  of  the  charge,  is  not 
erroneous. 

[Ed.  Note. — For  other  caseB,  see  Criminal 
liaw,  Cent  Dig.  K  1846-1849,  1851,  1880, 
1904-1923,  1960,  1967;    Dec.  Dig.  §  789.» 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  5,  pp.  4577,  4578;    vol.  8,  p.  7724.] 

3.  Cbimikai.  Law  (J  823*)— Instructions— 
Alibi. 

While  it  is  better  to  treat  an  alibi  as  a 
point  of  evidence,  and  not  as  a  defense,  -an 
instruction  that  the  defense  of  alibi,  when 
clearly  and  fully  established  by  the  proof,  is 
a  perfect  defense,  but  that  the  iury  should 
consider  the  proof  with  strictness  and  cau- 
tion, as  it  is  easily  concocted,  is  not  errone- 
ous, where  it  also  states  that  if,  weighing  the 
proof  of  the  alibi  impartially  In  connection 
with  all  the  circumstances  in  the  case,  the 
jury  have  a  reasonable  doubt  as  to  the  de- 
fendant's presence  at  the  place  of  the  crime, 
they  should  acquit  him;  any  impropriety  in 
the  use  of  the  words  "when  clearly  and  fully 
established  by  the  proof,"  as  requiring  proof 
beyond   a   reasonable  doabt,  being  sufficiently 


corrected  by  the  rest  of  the  Instruction,  so  as 
not  to  mislead  the  jury. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1992-1996,  3158;  Dec. 
Dig.  I  823.»] 

4.  Criminal  Law  (|  1124*)— Appeal  and  Er- 
ror—Bill  or  Exceptions— Evidence  on 
Motion  fob  New  Trial. 

Where  the  bill  of  exceptions  in  a  crim- 
inal case  does  not  state  that  it  contains  all 
the  evidence  in  support  of  a  motion  for  new 
trial,  error  in  not  granting  the  motion  on  the 
ground  of  newly  discovered  evidence  cannot 
be  considered. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §{  2939,  2946-2948;  Dec. 
Dig.  f  1124.*] 

5.  Homicide  (|  236*)— Evidbnob— Sufpi- 
ciENCT— Cause  of  Death. 

In  a  prosecution  for  homicide,  evidence 
held  sufficient  to  show  that  the  death  of  the 
deceased  was  due  to  the  injury  inflicted  by 
the  defendant,  and  not  to  the  surgeons  who 
operated  after  he  was  wounded. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  fj  495-499;   Dec.  Dig.  {  236.*] 

6.  Homicide  (>  6*)— Cause  of  Death— Sur- 
gical Operation. 

One  who  unlawfully  inflicts  a  dangerous 
wound  upon  another  is  liable  for  liis  death, 
whether  it  be  direct,  or  occasioned  by  a  surgi- 
cal operation  made  necessary  by  the  wound 
and  performed  with  reasonable  skill. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  {§  7-10;   Dec  Dig.  |  6.*] 

Error  to  Circuit  Court  Haywood  County; 
Thos.  E.  Harwood,  Judge. 

George  Odeneal  was  convicted  of  voluntary 
manslaughter,  and  he  brings  error.    Affirmed. 

Kinney  &  Wills,  of  Brownsville,  for  plain- 
tiff In  error.  Assistant  Attorney  General 
Faw,  for  the  State. 


NEIL,  C.  3.  [1]  The  plaintiff  In  error  was 
indicted  in  the  circuit  court  of  Haywood 
county  for  the  murder  of  one  Haywood  Pen- 
der, was  convicted  of  voluntary  manslaugh- 
ter, and  sentenced  to  a  term  of  seven  years' 
confinement  in  the  state  penitentiary.  On  his 
motion  for  a  new  trial  he  Introduced  wit- 
nesses to  show  that  be  had  never  been  prop- 
erly arraigned,  although  the  entry  on  the 
minutes  showed  that  he  had  pleaded  not 
guilty  and  had  gone  to  the  jury  on  that  Is- 
sue. Without  going  Into  the  question  as  to 
how  far  the  entry  on  the  minutes  may  be 
contradicted  In  this  manner.  It  suffices  to  say 
that  the  bill  of  exceptions  fails  to  show  that 
It  contains  all  of  the  evidence  offered  on 
the  motion  for  new  trial.  Eatberly  v.  State, 
118  Tenn.  371,  101  S.  W.  187;  Ransom  v. 
State,  116  Tenn.  355,  96  S.  W.  953. 

[2]  It  is  next  assigned  as  error  that  the 
trial  judge  committed  error  in  his  charge  up- 
on the  subject  of  reasonable  doubt  His 
honor  instructed  the  jury  that  the  plaintiff 
in  error  was  presumed  to  be  innocent  of  each 
and  all  the  offenses  embraced  in  the  Indict- 
ment, and  that  this  presumption  remained  a 
witness  In  his  favor  until  his  guilt  should 
be  established  to  the  satisfaction  of  the  jury 
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beyond  a  reasonable  doubt.  He  tben  said 
to  the  jury  that  the  state  did  not  insist  upon 
a  conviction  of  murder  In  the  first  degree, 
and  proceeded  to  define  each  subsequent  de- 
gree, that  is,  murder  In  the  second  degree, 
and  the  two  grades  of  majislaughter,  and,  as 
to  each,  instructed  the  Jury  that  before  tiiey 
could  convict  the  defendant  of  any  one  of 
these  grades  they  must  be  satisfied  of  his 
guilt  beyond  a  reasonable  doubt  His  honor 
further  instructed  the  Jury  upon  the  subject 
of  reasonable  doubt  as  follows: 

"A  reasonable  doubt  is  not  a  mere  cap- 
tious or  imaginary  doubt,  but  is  a  doubt  that 
.  arises  naturally  In  your  minds  after  a  fair 
and  impartial  consideration  of  all  the  evi- 
dence in  the  case,  and  leaves  your  minds  in 
that  condition  that  you  do  not  feel  an  abid- 
ing conviction  to  a  moral  certainty  of  the 
truth  of  the  charge.  The  laic,  in  order  to 
convict,  does  not  require  the  guilt  of  the  de- 
fendant to  be  estahliahed  to  an  absolute  cer- 
tainty; but  it  does  require  his  guUt  to  be 
established  by  the  proof  to  your  satisfaction 
to  a  moral  certainty,  and  that  is  a  certainty 
that  convinces  and  directs  your  understand- 
ing and  satisfies  your  reason  and  judgment  of 
the  truth  of  the  charge.  If,  therefore,  the 
proof  in  this  case  convinces  and  directs  your 
understanding  and  satisfies  your  reason  and 
judgment  of  the  defendant's  guilt,  you  wiU 
convict  him ;  if  it  does  not,  you  will  acquit 
him." 

That  portion  of  the  above  instruction 
which  is  objected  to  we  have  indicated  by 
Italics.  Taking  the  part  objected  to  in  con- 
nection with  the  preceding  sentence,  we  are 
of  the  opinion  that  there  was  no  error  in 
the  instruction  given. 

[3]  The  next  assignment  of  error  Is  based 
upon  an  excerpt  from  the  Judge's  charge  up- 
on the  subject  of  an  alibi  which  was  sought 
to  be  proven  by  the  plaintiff  in  error.  We 
shall  quote  the  whole  of  the  charge  upon 
this  subject,  indicating  by  italics  that  part 
objected  to,  viz.: 

"Under  his  plea  of  not  guilty  the  defendant 
also  insists  upon  the  defense  of  an  alibi; 
that  is,  that  he,  the  defendant,  was  not  out 
at  the  place  where  the  shot  was  fired  and 
the  deceased  shot,  at  the  time  he  was  shot; 
but  that  he,  defendant,  was  in  the  bouse, 
and  did  not  know  of  the  shooting  until  he 
heard  the  pistol  fire,  and  then  only  by  its 
report.  The  defense  of  an  alibi  is  a  perfect 
defense,  when  clearly  and  fully  established 
by  the  proof;  but,  like  every  other  fact  in 
the  case,  it  is  left  to  you  to  say  whether  it 
has  or  has  not  been  established.  You  should 
look  [to]  and  eieamine  the  proof  as  to  the 
alibi  with  strictness  and  caution,  to  avoid 
being  misled  by  it,  as  it  is  easily  concocted, 
where  there  is  a  design  to  perpetrate  a  fraud 
on  the  state,  or  even  where  there  is  no  such 
design,  it  is  such  an  easy  matter  for  witnesses 
to  }ionestly  mistake  the  day  or  the  time  to 
which  they  refer.    But  you  will  consider  the 


proof  of  an  alibi  in  connection  with  the  other 
proof  In  the  case,  by  the  aid  of  your  own  ex- 
perience and  observation,  and  weigh  It  fair- 
ly and  impartially,  with  an  honest  eflfort  to 
reach  the  truth,  and.  If  so  weighing'  and 
considering  all  the  facts  and  circumstances 
in  the  case,  you  have  and  entertain  a  reason- 
able doubt  as  to  whether  the  defendant  was 
out  In  front  of  the  ball  or  house  when  the 
shooting  took  place,  or  was  at  that  time  in 
the  house  away  from  the  place  of  the  shoot- 
ing, then  you  should  acquit  the  defendant ; 
but  if  you  have  no  reasonable  donbt  bat 
that  be  was  out  there  when  the  shooting  took 
place  and  is  guilty  you  should  convict  hUa 
of  each  [misprint  for  'such  one']  of  the 
three  grades  of  homicide  as  you  find  him 
guilty." 

The  instruction,  taken  all  together,  was 
correct.  Thompson  v.  State,  5  Humph.  (24 
Tenn.)  138,  139;  Ohappel  v.  State,  7  Cold. 
(47  Tenn.)  92;  Jefferson  v.  State,  3  Shan. 
329,  333;  WUey  v.  State,  5  Baxt.  (64  Tenn.) 
G62;  Legere  v.  State,  111  Tenn.  368,  377, 
77  S.  W.  1059,  102  Am.  St  Rep.  781.  We  do 
not  approve  the  words  "when  clearly  and 
fully  established  by  the  proof,"  as  these  words 
seem  to  Indicate  the  necessity  of  proving  the 
point  beyond  a  reasonable  doubt  Lawless  v. 
State,  4  Lea  (72  Tenn.)  173,  181,  182;  Ow«i 
V.  State,  89  Tenn.  698,  16  S.  W.  U4.  But 
these  words  are  sufficiently  qualified,  by  what 
Is  said  in  the  subsequent  part  of  this  instruc- 
tion on  the  subject  of  reasonable  doubt  to  pre- 
vent the  jury  from  being  misled  thereby.  The 
learned  trial  judge  evidently  used  these  words 
under  the  suggestion  made  in  Jefferson  v. 
State,  supra,  wherein  it  was  said,  after  refer- 
ring to  the  caution  with  which  the  jory 
should  scrutinize  the  evidence  upon  the  sub- 
ject of  allbl:  "Of  course,  this  caution  should 
be  accompanied,  as  it  was  in  this  case,  with 
the  qualification  that  when  such  defense 
is  clearly  and  fully  made  out  it  is  very  con- 
clusive." As  laid  down  in  Legere  v.  State, 
supra,  it  Is  sufficient  if  the  evidence  upon  the 
subject  of  the  alibi  raises  a  reasonable  doubt 
as  to  whether  the  accused  was  at  the  place 
of  the  homicide  or  at  a  different  place.  It  is 
better  not  to  treat  the  alibi  as  a  defense  at 
all, 'but  simply  as  a  point  of  evidence,  on 
which  the  jury  shall  consider  whether  a  rea- 
sonable doubt  Is  raised  in  their  minds  as  to 
the  guilt  of  the  accused.  "Alibi  ia  not  re- 
garded by  the  courts  as  a  defense  in  a  strict 
and  accurate  meaning  of  the  term,  but  it  is 
a  mere  fact  shown  in  rebuttal  of  the  state's 
evidence."  2  Am.  &  Eng.  Encyc.  of  L.  &  Pr. 
1357,  1358. 

[4]  It  is  next  insisted  that  the  court  com- 
mitted error  in  not  granting  a  new  trial  be- 
cause of  the  alleged  newly  discovered  evi- 
dence of  Dr.  B.  0.  Dickinson.  This  matter 
cannot  be  considered,  because  the  bill  of  ex- 
ceptions does  not  show  that  it  contains  all 
of  the  evidence  introduced  upon  the  motion 
for  new  trial.    Authorities  supra. 
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[I]  Lastly,  it  Is  assigned  as  error  that  the 
verdict  Is  not  sustained  by  the  evidence. 

As  to  the  fact  of  the  shooting  by  plaintifT 
in  error,  there  is  much  evidence  on  both 
Bides ;  and  after  a  careful  examination  of  it 
all  we  are  nnable  to  say  that  the  evidence 
in  favor  of  the  plaintiff  in  error  preponder- 
ates against  the  verdict 

There  is,  however,  one  particnlar  aspect 
of  the  evidence  which  has  challenged  our 
special  attention.  This  arises  on  the  testi- 
mony of  the  two  physicians  who  attended  the 
plaintiff  in  error  after  he  was  shot. 

These  two  physicians  testified  as  follows: 

Dr.  W.  H.  Whltelaw: 

"I  was  called  with  Dr.  Royster  to  see  a 
negro,  Haywood  Pender,  on  the  16th  day  of 
September  of  last  year,  and  about  24  hours 
after  he  had  been  shot  I  found  that  he 
had  been  shot  in  the  lumbar  region.  I  did 
not  probe  for  the  bullet.  It  ranged  Inward. 
It  was  a  dangerous  wound.  We  operated  on 
him ;  took  his  bowels  out ;-  saw  no  trace  of 
the  bullet.  The  wound  caused  his  death.  I 
did  not  see  him  any  more  after  that  day; 
the  day  we  operated  on  him.  Found  an  in- 
fection in  the  abdomen  as  a  result  of  the 
wound,  but  no  trace  of  the  bullet.  I  heard 
that  he  died  not  long  after.  I  only  saw  him 
the  one  time.  The  wound  certainly  caused 
bis  death." 

Dr.  G.  M.  Royster: 

"I  was  called  to  see  Haywood  Pender  on 
September  16th  of  last  year.  He  was  shot 
on  the  13th.  Dr.  W.  H.  Whltelaw  went  with 
me.  The  wound  was  two  inches  to  the  left 
of  the  median  line;  It  ranged  inward  and 
toward  the  abdominal  cavity.  We  operated 
on  him,  but  found  no  trace  of  the  bullet  He 
lived  one  month  after  he  was  shot ;  died  on 
October  13th.  I  do  not  know  and  cannot  say 
what  caused  his  death.  The  wound  was  the 
remote  cause  of  his  death.  Lest  time  I  saw 
him  he  was  in  a  good  condition  and  doing 
well.  He  might  have  died  from  a  congestive 
chill.  We  operated  on  him;  cut  Into  the 
abdominal  cavity.  There  was  some  trace 
of  pus,  and  the  intestines  were  inflamed, 
caused  by  the  wound.  I  cannot  say  that  the 
bullet  ever  entered  the  abdominal  cavity.  I 
do  not  know  whether  the  operation  caused 
his  death  or  not  It  may  have;  but  I  do 
not  think  it  did.  The  operation  was  a  proper 
and  necessary  one.  It  is  my  opinion  that 
the  bullet  wound  contributed  to  or  was  the 
remote  cause  of  his  death." 

The  contention  of  the  plaintiff  in  error  is 
that  the  surgical  operation  caused  the  death 
of  the  deceased.  It  is  not  insisted  that  the 
operation  was  anskillfnl,  or  was  the  sole 
cause;    nor  is  there  any  basis  for  such  con- 


tention to  be  found  in  the  evidence  which 
we  have  quoted,  and  which  is  all  there  is  on 
the  subject.  Dr.  Whltelaw  says  it  was  a 
dangerous  wound,  and  that  it  certainly  caus- 
ed the  death  of  Pender.  Dr.  Royster  says 
he  does  not  know  what  was  the  cause  of 
the  death — meaning  the  immediate  cause; 
that  it  might  have  been  the  result  of  a  con- 
gestive chill;  that  it  also  might  have  been 
caused  by  the  operation,  but  does  not  think 
it  was  so  caused;  that  the  operation  was  a 
proper  one,  and  necessary.  He  further  says: 
"The  bullet  contributed  to  or  was  the  remote 
cause  of  his  death."  Dr.  Whltelaw  says  that, 
while  in  tlie  course  of  the  operation  they 
found  no  trace  of  the  bullet,  they  did  find 
an  infection  in  the  abdomen  as  the  result 
of  the  wound.  Dr.  Royster  says  "there  was 
some  trace  of  pus,  and  the  intestines  were 
inflamed,  caused  by  the  wound." 

[•]  The  rule  on  this  subject  supported  by 
the  weight  of  authority,  is  that  to  exonerate 
the  accused  from  the  charge  of  causing  death 
by  a  dangerous  wound  unlawfully  inflicted, 
it  must  appear,  not  only  that  the  operation 
was  performed  in  a  grossly  negligent  and 
unskillful  manner,  but  also  that  it  was  the 
sole  cause  of  the  death,  and  not  one  of  a 
series  of  intermediate  causes,  following  in 
the  train  of  the  injury,  the  original  cause. 
One  who  unlawfully  inflicts  a  dangerous 
wound  upon  another  is  held  for  the  conse- 
quences flowing  from  such  injury,  whether 
the  sequence  be  direct  or  through  the  opera- 
tion of  intermediate  agencies  dependent  upon 
and  arising  out  of  the  original  cause.  One 
of  these  dependent  occurrences  is  the  neces- 
sity of  surgical  aid,  which  may  eventuate  as 
the  immediate  cause  of  death.  Surgical  aid 
must  be  employed,  with  the  attendant  risks. 
Surgeons  are  not  infallible.  They  are  requir- 
ed to  have  and  exercise  only  reasonable  skill, 
measured  by  the  rules  of  their  art  or  pro- 
fession. When  the  accused  inflicts  the  in- 
jury that  necessitates  the  operation,  he  is 
held  to  assume  the  risk  attendant  on  it 
Much  Is  required  before  the  surgeon  can  be 
substituted  for  the  defendant.  Wharton  on 
Horn.  (3d  Ed.)  |i  34-39;  note  to  Noble  v. 
State,  22  I*  R.  A.  (N.  S.)  841-848;  Tibbs  v. 
Com.,  138  Ky.  558,  128  S.  W.  871,  28  L.  R.  A. 
(N.  S.)  665,  and  note ;  McCoy  v.  Com.,  149  Ky. 
447,  149  S.  W.  903;  Pprdue  v.  State,  135  Ga. 
277,  69  8.  B.  184;  Johnson  v.  State  (Fla.)  69 
South.  894. 

In  view  of  the  rule  stated,  it  is  clear  that 
the  death  could  not  l>e  attributed  to  the  act 
of  the  surgeons. 

It  results  that  there  is  no  error  in  the 
judgment  of  the  court  below,  and  it  must  be 
affirmed. 
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SPOTTS  et  al.  V.  WHITAKER  et  aL 

(Court  of  Civil  Appeals  of  Texas.     El  Pago. 

May  8,  1913.     Rehearing  Denied 

May  29,   1913.) 

1.  Deeds  (§  54*)— Delivebt— Fbaud. 

A  deed  is  not  effective  unless  delivered  to 
the  grantee  with  the  intention  by  the  grantor 
that  it  shall  become  operative,  and  a  deed  ol>- 
tained  from  its  depositary  without  the  consent 
of  the  grantor  through  the  fraud  of  the  grantee 
is  insufficient  to  pass  title,  and  innocent  pur- 
chasers or  incumbrancers  arc  protected  only  on 
the  theory  of  estoppel,  based  on  the  negligence 
of  the  grantor  resulting  in  the  unauthorized  de- 
livery of  the  deed. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  I  116;    Dec.  Dig.  {  64.*] 

2.  Escrows   (S   14*)— Bond  fob  Titu:— Db- 
LiVEBT— Necessity. 

Where  the  obligee  in  a  bond  for  title  which 
is  placed  in  escrow  for  delivery  on  compliance 
with  conditions,  procures  a  delivery  of  the  bond 
through  his  fraud  without  the  consent  of  the  ob- 
ligor, the  delivery  is  insufficient,  and  persons 
claiming  through  the  obligee  acquire  no  rights 
in  the  absence  of  the  obligor's  negligence. 

[Ed.  Note. — ^For  other  cases,  gee  Escrows, 
Cent  Dig.  If  17-20;   Dec.  Dig.  $  14.*] 

3.  EscBOWS  (i  14*)— Bond  fob  Title— Unau- 
TBOBiZED  Deliveby— Effect. 

Where  a  bond  for  title  was  placed  in  es- 
crow for  delivery  on  compliance  with  an  un- 
acknowledged contract,  the  obligor,  by  failing 
to  record  the  contract  or  to  take  any  steps  to 
protect  third  persons  dealing  with  the  obligee, 
was  not  chargeable  with  negligence,  and  third 
persons  dealing  with  the  obligee,  who  by  fraud 
procured  the  delivery  of  the  bond,  acquired  no 
rights  as  against  the  obligor. 

[Ed.  Note.— For  other  cases,  see  Escrows, 
Cent  Dig.  H  17-20;   Dec  Dig.  I  14.*] 

4.  Vendob  and  Pubchaskb  (f  215*)  —  Bona 
Fide  Pubchaseb. 

The  title  of  an  obligee  in  a  bond  for  title 
is  equitable,  and  subsequent  purchasers,  and 
incumbrancers  take  the  same  charged  with  all 
the  defects  to  which  it  would  be  subject  in  the 
hands  of  the  obligee. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  {§  449-152;   Dec.  Dig.  { 

6.  PoBLio  Lands  (§  173*)- School  Lands- 
Title  AND  Right  of  Pubchaseb. 

A  grantee  of  one  to  whom  school  lands  had 
been  awarded  by  the  Commissioner  of  the  Gen- 
eral Land  Office  acquires  an  equitable  title  only 
prior  to  issuance  of  patent  but  be  may  enforce 
rights  which  his  grantor  could  enforce  against 
third  persona  claiming  under  the  grantor's  obli- 
gee in  a  bond  for  title,  based  on  the  fact  that 
the  obligee  procured  delivery  of  the  bond  by 
fraud,  and  the  mere  failure  of  the  grantee  to 
pay  to  the  state  the  annual  interest  install- 
ments does  not  impair  his  right  to  relief,  until 
forfeiture  has  been  made  and  entered  by  the 
land  commissioner  as  provided  by  law. 

[E!d.  Note.— For  other  cases,  see  Public  Lands, 
Cent.  Dig.  i§  544-551;    Dec.  Dig,  g  173.*] 

Appeal  from  District  Court,  El  Paso  Coun- 
ty; James  R.  Harper,  Judge. 

Action  by  D.  E.  Whitaker  and  others 
against  E.  B.  Spotts  and  another.  From  a 
Judgment  for  plaintiffs,  defendants  appeal. 
Affirmed. 

Burges  &  Burges,  of  El  Paso,  for  appel- 
lants. J.  M.  Pollard,  W.  M.  PeUcolas,  and 
M.  Nagle,  all  of  El  Paso,  for  appellees. 


HI06INS,  J.  This  suit  was  brought  by  D. 
E.  Whitaker  to  cancel  a  Aeed  of  trust  execut- 
ed by  J.  A.  Roberts  to  A.  F.  Martin,  trustee, 
for  the  use  and  benefit  of  various  defendants, 
covering  sections  21,  22,  23,  and  24  in  block 
13,  state  free  school  land,  situate  in  El  Paso 
county,  Tex.  Upon  trial  before  the  court 
judgment  was  rendered  in  favor  of  plaintiff. 

There  is  no  statement  of  facts  in  the  rec- 
ord, and  It  Is  here  to  be  reviewed  upon  tbe 
trial  court's  findings  of  fact  and  conclusions 
of  law.  As  gathered  from  these  findings,  tbe 
material  facts  pertinent  to  a  consideration  of 
this  appeal  are  as  follows:  The  above-de- 
scribed lands  were  sold  and  awarded  to  J.  A. 
Hlnson  by  tbe  Ommlssloner  of  tbe  Cieneral 
Land  Ofilce  on  April  6,  1907,  and  by  deed 
dated  February  16, 1909,  recorded  In  El  Paso 
county  on  February  22,  1909,  J.  A.  Hlnsou 
conveyed  the  premises  to  J.  G.  Hinsou.  On 
April  20,  1910,  the  Commissioner  of  tbe  Gen- 
eral Land  Office  Issued  to  J.  C.  Hlnson  a 
certificate  of  occupancy,  and  the  same  was 
recorded  In  tbe  EI  Paso  county  records  ou 
April  25,  1910.  By  deed  dated  September  7. 
1910,  recorded  In  El  Paso  county  September 
12,  1910,  J.  C.  Hlnson  conveyed  tbe  premises 
to  D.  E.  Whitaker,  reciting  a  consideration 
of  |1  cash  and  exchange  of  other  lands.  Tbe 
legal  title  to  tbe  premises  remains  In  tbe 
state  of  Texas,  no  patent  therefor  having 
ever  been  issued,  but  the  first  payment  of  the 
purchase  price  and  all  Interest  payments 
have  been  made.  On  September  23,  1909. 
J.  C.  (Clint)  Hlnson  as  principal  and  J.  A. 
Hlnson  as  surety  duly  signed  and  acknowl- 
edged a  bond  in  tbe  sum  of  17,500,  payable  to 
J.  A.  Roberts,  tbe  condition  of  which  was 
"that  if  the  said  Clint  Hlnson  who  bas  sold 
to  J.  A.  Roberts  and  is  to  convey  four  sec- 
tions of  state  school  land  situated  In  El  Paso 
county,  Texas,  to  tbe  said  J.  A.  Roberts  as 
follows,  sections  Nos.  21,  22,  23  and  24  in 
block  No.  13,  and  as  the  required  time  of  occu- 
pancy as  is  required  by  law  is  not  completed 
or  lived  out;  so  as  he,  the  said  Clint  Hlnson, 
cannot  execute  lawful  deed  to  the  said  J.  A. 
Roberts,  which  be,  tbe  said  Clint  Hlnson, 
will  execute  or  cause  to  be  executed  said  deed 
to  said  J.  A.  Roberts  as  soon  as  the  same 
will  be  lawful;  which  will  be  at  tbe  expira- 
tion of  three  years  from  tbe  time  the  said 
land  above  described  was  awarded  to  talm; 
the  said  Clint  Hlnson  and  proof  of  occupancy 
shall  have  been  made  as  tbe  law  requires: 
Then  In  such  case  tbls  obligation  to  be  void, 
otherwise  to  remain  In  full  force."  This 
bond  for  title  by  J.  C.  Hlnson  was  placed  in 
escrow  In  tbe  hands  of  Nortblngton  &  Son, 
who  represented  both  Roberts  and  Hlnson, 
and  tbe  same  was  to  be  by  them  delivered  to 
J.  A.  Roberts  when  Roberts  complied  with 
tbe  terms  of  a  written  contract  for  tbe  con- 
veyance to  J.  C.  Hlnson  of  certain  lands  In 
Brown  and  Comanche  counties  and  when  tbe 
title  to  these  last-mentioned  lands  bad  been 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  *  Rep'r  ladezei 


Digitized  by 


Google 


Tex.) 


SPOTTS  V.  "WHITAKER 


423 


approved  by  Blnson's  attorneys.  The  Brown 
and  Ctomanche  county  lands  were  to  be  con- 
veyed by  Roberts  to  Hlnson  by  good  title  free 
of  all  Uens  and  incumbrances,  and  the  agree- 
ment to  so  convey  was  the  consideration  upon 
which  above-mentioned  bond  for  title  was 
based.  The  contract  for  the  conveyance  of 
such  Brown  and  Comanche  lands  by  Roberts 
to  J.  G.  Hinson  was  In  writing,  signed  by 
J.  G.  Hlnson  and  Roberts,  witnessed  by  three 
witnesses,  but  was  not  acknowledged  and 
was  never  recorded.  Roberts'  title  to  the 
Brown  and  Comanche  county  lands  was 
never  approved  by  Hlnson's  attornejrs,  and, 
as  a  matter  of  fact,  he  did  not  have  good 
title  thereto,  and  never  tendered  to  Hlnson 
any  deed  therefor.  About  10  or  12  days  after 
the  delivery  of  the  bond  for  title  to  Northing- 
ton  &  Son,  it  was  by  these  last-mentioned 
parties  delivered  to  J.  A.  Roberta.  Delivery 
of  the  same  and  possession  thereof  by  Rob- 
erts was  obtained  through  false  and  fraudu- 
lent representations  made  to  Northlngton  & 
Son  by  J.  C.  Roberts,  agent  of  J.  A.  Roberts. 
It  seems  that  the  delivery  of  the  bond  for 
title  Immediately  became  known  to  J.  C.  Hln- 
son and  to  his  agent,  W.  F.  Whitaker,  and 
that  the  agent,  W.  F.  Whitaker,  made  some 
effort  to  recover  possession  of  the  bond  for 
title.  What  efforts  were  so  made,  the  find- 
ings do  not  disclose ;  but  It  Is  stated  "that  he 
did  not  place  of  record  the  contract  for  ex- 
change of  lands  existing  between  said  Hlnson 
and  said  Roberts,  and  did  not  file  any  suit 
for  the  recovery  of  the  land  nor  take  any 
action  In  any  court  by  filing  a  lis  pendens  or 
otherwise  to  notify  persons  dealing  with  Rob- 
erts of  the  fraud  perpetrated  in  securing  such 
l>ond  for  title,  nor  the  fraudulent  character 
of  the  title  held  by  said  Roberts."  It  also 
appears  from  the  findings  of  fact  that  J.  C. 
Hlnson  did  not  know  that  J.  A.  Roberts  had 
given  a  deed  of  trust  on  the  lands  or  bad 
assigned  the  bond  for  title.  By  quitclaim 
deed,  dated  January  7,  1910,  recorded  Jau- 
uaty  31,  1»10,  J.  A.  Roberts  reconveyed  the 
premises  In  controversy  to  J.  G.  Hlnson. 
After  having  obtained  possession  of  the  bond 
for  title  through  the  false  and  fraudulent 
representations  aforesaid,  J.  A.  Roberts  filed 
the  same  for  record  in  El  Paso  county,  Tex., 
October  18,  1909,  and  the  same  was  duly 
recorded  In  the  records  of  that  county.  J.  A 
Roberts  was  the  principal  stockholder  In  the 
Famous  Mercantile  Company,  one  of  the 
defendants  herein,  and  was  president  thereof, 
and  on  November  19,  1909,  J.  A.  Roberts 
executed  and  acknowledged  a  deed  of  trust  to 
A.  F.  Martin,  trustee,  for  the  use  and  benefit 
of  J.  M.  Radford  Grocery  Company,  J.  F. 
Wleser,  and  Farmers'  State  Bank  of  Cole- 
man, Tex.,  to  secure  the  payment  of  certain 
promissory  notes  of  the  Famous  Mercantile 
Company  and  J.  A.  Roberts,  payable  to  the 
said  beneficiaries.  The  said  deed  of  trust 
conveyed  said  premises  to  the  trustee  by  war- 
ranty  deed,   and  also   assigned  and  trans- 


ferred unto  the  trustee  the  bond  for  title 
above  mentioned.  This  deed  of  trust  was 
filed  and  duly  recorded  In  the  El  Paso  county 
records  on  November  22,  1909,  and  this  suit 
was  to  cancel  same. 

At  tiie  time  of  the  execution  and  delivery 
of  said  deed  of  trust,  none  of  the  benefici- 
aries therein  named  had  any  notice  or  knowl- 
edge of  the  fraud  perpetrated  In  obtaining 
possession  of  the  bond  for  title  from  North- 
lngton &  Son,  and  they  had  no  notice  or 
knowledge  of  any  title  or  claim  of  title  as- 
serted or  held  by  J.  C.  Hlnson  In  said  premis- 
es other  than  that  disclosed  by  the  records ; 
and  it  further  appears  that  the  Indebtedness 
for  which  said  deed  of  trust  was  given  was 
an  antecedent  Indebtedness,  but  the  deed  of 
trust  was  given  in  consideration  of  the  bene- 
ficiaries refraining  from  the  institution  of 
bankruptcy  proceedings  against  the  Famous 
Mercantile  Company  and  J.  A.  Roberts,  and 
that  such  beneficiaries,  in  consideration  of 
the  execution  of  such  deed  of  trust,  granted 
an  extension  of  time  In  which  to  make  pay- 
ment of  the  indebtedness  secured  by  said 
deed  of  trust  The  defendant  S.  J.  Spotts 
Indorsed  all  of  the  notes  mentioned  in  the 
deed  of  trust  at  the  Instance  of  J.  A.  Roberts 
and  In  consideration  of  the  execution  of  such 
deed  of  trust,  and  at  the  time  of  his  indorse- 
ment S.  3.  Spotts  did  not  have  any  notice  or 
knowledge  of  the  fraud  perpetrated  In  obtain- 
ing possession  of  the  bond  for  title,  and  did 
not  have  any  notice  or  knowledge  of  any 
title  or  claim  of  title  by  J.  C.  Hlnson  to  the 
premises  other  than  that  shown  by  the 
records  of  El  Paso  county.  The  intervener 
E.  B.  Spotts  had  no  notice  or  knowledge  of 
said  Hlnson's  title  or  claim  of  title,  nor  did 
he  have  any  notice  or  knowledge  of  above- 
mentioned  fraudi  Prior  to  the  acceptance  of 
said  deed  of  trust  as  security  for  the  debts 
therein  mentioned,  the  beneficiaries  therein 
named  and  S.  3.  Spotts  caused  an  examina- 
tion to  be  made  of  the  El  Paso  county 
records',  and,  finding  the  record  title  to  the 
premises  to  be  as  represented  by  J.  A.  Rob- 
erts, they  each  accepted  In  good  faith  the 
deed  of  trust  E.  B.  Spotts  became  the  legal 
owner  and  bolder  of  the  indebtedness  due 
the  Farmers'  State  Bank  of  Coleman  men- 
tioned In  the  deed  of  trust  and  the  amount 
thereof  Is  the  sum  of  $5,003.52;  the  amount 
due  J.  M.  Radford  Grocery  Company  on  the 
note  described  In  the  deed  of  trust  Is  $794.74, 
and  to  J.  F.  Wleser  &  Co.  the  sum  of  $994.86. 
S.  3.  Spotts  Is  an  Indorser  on  all  of  said 
notes,  and  became  such  at  the  instance  and 
request  of  J.  A.  Roberts,  and  is  liable  there- 
on. I>.  E.  Whitaker  at  the  time  of  his  pur- 
chase of  the  premises  in  controversy  from  J. 
C.  Hinson  had  notice,  actual  and  construc- 
tive, of  above-mentioned  deed  of  trust  and 
of  the  lien  upon  the  said  premises  by  virtue 
thereof  claimed  and  asserted  by  the  benefici- 
aries named  In  the  deed  of  trust  and  by  E.  B. 
Spotts  and  S.  J.  Spotts.    The  consideration 
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for  the  conveyanoe  of  the  premises  from  3.  C. 
Ilinson  to  D.  E.  Wbitaker  was  the  sum  of  |1 
and  the  conveyance  of  certain  lands  In  Tar- 
rant county,  and  these  Tarrant  county  lands 
were  afterwards  reconveyed  by  Hiuson  to 
Whltaker  and  no  consideration  for  such  recon- 
veyance was  shown  to  have  been  paid.  Judg- 
ment was  rendered  In  favor  of  Whltaker, 
canceling  and  annulling  above-mentioned 
deed  of  trust,  from  which  judgment  J.  M. 
Radford  Grocery  Company,  J.  F.  Wleser  & 
Co.,  E.  B.  Spotts,  and  S.  J.  Spotts  have  ap- 
pealed, and  the  judgment  Is  now  before  this 
court  for  review. 

It  Is  unnecessary  to  discuss  in  detail  the 
various  assignments  of  error,  but  we  will 
state  our  views  upon  what  Is  conceived  to  be 
the  controlling  Issues  In  the  case  and  which 
will  dispose  of  all  questions  raised. 

[1]  Appellants  urge  that  they  were  Incum- 
brancers for  value  without  notice  of  any 
fraud  or  defect  in  J.  A.  Roberts'  rights  under 
the  title  bond  and  as  such  should  be  pro- 
tected. A  deed,  however.  Is  not  effective 
unless  It  has  beeu  delivered  into  the  control 
of  the  grantee  with  the  Intention  on  the  part 
of  the  grantor  that  it  shall  become  operative, 
and  a  deed  obtained  from  its  depositary  with- 
out the  consent  of  the  grantor,  through 'ttie 
fraud  of  the  grantee,  Is  wholly  Insufficient 
to  pass  title,  and  parties  claiming  thereun- 
der as  Innocent  purchasers  or  Incumbrancers 
will  be  protected  only  upon  an  estoppel  based 
upon  a  showing  that  the  grantor  was  guilty 
of  negligence  which  brought  about  the  unau- 
thorized delivery.  Steffian  v.  Bank,  69  Tex. 
513,  6  S.  W.  823;  Link  v.  Page,  72  Tex.  692, 
10  S.  W.  699;  Houston  L.  &  T.  Co.  v.  Hul>- 
bard,  37  Tex.  Civ.  App.  546,  85  S.  W.  474; 
King  V.  HUl,  75  S.  W.  550;  1  Devlin  on 
Deeds,  ;§  322,  323 ;  16  Cyc.  579,  581 ;  11  Am. 
&  Eng.  Enc.  Law  (2d  Ed.)  348-350;  Hadlock 
V.  Hadlock,  22  lU.  384;  Henry  v.  Carsou,  96 
Ind.  412;  Everts  v.  Agnes,  4  Wis.  343,  65 
Am.  Dec.  314;  s.  c,  6  Wis.  457;  Berry  v. 
Anderson,  22  Ind.  36;  Harkreader  v.  Clay- 
ton, 56  Miss.  383,  31  Am.  Bep.  369;  Smith  v. 
South  Boyalton  Bank,  32  Vt.  341,  76  Am. 
Dec.  179 ;  Dixon  v.  Bristol  Savings  Bank,  102 
Ga.  461,  31  S.  E.  96,  66  Am.  St  Bep.  193; 
Anderson  v.  Goodwin,  125  Ga.  663,  54  S.  E. 
679;  Matteson  v.  Smith,  61  Neb.  761,  86  N. 
W.  472;  Powers  v.  Bude,  14  OkL  381,  79  Paa 
89;  Schmidt  v.  Musson,  20  S.  D.  389,  107  N. 
W.  367 ;  Franklin  v.  KlllUea,  126  Wis.  88,  104 
N,  W.  993. 

[2]  When  the  possession  of  a  deed  has 
been  thus  surreptitiously  obtained,  the  Instru- 
ment stands  upon  no  higher  plane  than  a 
forged  Instrument  See  Steffian  v.  Bank,  su- 
pra; Houston  L.  &  T.  Co.  v.  Hubbard,  su- 
pra; Hadlock  v.  Hadlock,  supra;  Henry  v. 
Carson,  supra.  The  same  rule  would  apply 
in  bond  for  title  as  In  a  deed.  There  Is  noth- 
ing in  the  record  here  to  Indicate  that  Hln- 
son  was  guilty  of  any  negligence  whereby 
the  delivery  of  the  title  bond  was  brought 


about  and  upon  whldi  an  estoppel  might  be 
predicated,  but  It  la  expressly  found  that 
such  delivery  was  procured  through  the  fraud 
of  the  obligee  therein. 

[3]  It  Is  contended  by  api>ellant8  that  a 
duty  Is  Imposed  upon  the  grantor  of  such  a 
deed  to  take  active  steps  to  protect  subse- 
quent purchasers  or  Incumbrancers  after  he 
learns  of  the  unauthorized  delivery  of  his 
deed,  and  that,  had  HInson  filed  for  record 
the  contract  for  the  exchange  of  the  Brown 
and  Comanche  county  lands,  the  same  would 
have  disclosed  to  appellants  the  fact  that  the 
exchange  of  the  lands  was  the  consideration 
upon  which  the  title  bond  was  based,  and 
would  have  pat  them  upon  Inquiry  to  as- 
certain whether  or  not  the  conditions  of  the 
contract  of  exchange  had  been  met  and  per- 
formed by  Roberts,  and  that  HInsou's  failure 
to  record  the  contract  for  the  exchange  of 
such  lands  constituted  sudi  negligence  as 
would  preclude  him  and  his  grantee,  Whlt- 
aker, from  recovery  herein. 

We  are  not  prepared,  without  further  in- 
vestigation, to  admit  that  any  affirmative 
duty  rests  upon  a  grantor  so  defrauded  to 
take  active  steps  to  put  the  world  upon  no- 
tice of  the  defect  In  the  title  of  his  supposed 
grantee;  but  assuming  in  the  Instant  case 
that  such  duty  did  rest  upon  HInson,  there  is 
no  t>asls  for  the  contention  that  he  should 
have  recorded  the  contract  Indicated,  as  it 
was  not  an  acknowledged  instrument  and 
therefore  could  not  properly  be  placed  of 
record.  In  the  absence  of  an  express  finding 
of  negligence  on  HInson's  part  In  falling  to 
take  steps  to  protect  Innocent  parties  dealing 
with  Roberts,  this  court  could  not  grant  re- 
lief to  appellants  predicated  upon  any  such 
theory,  and  there  is  no  such  finding  by  the 
trial  court  It  Is  true  the  court  found  tliat 
HInson  did  not  resort  to  any  legal  proceed- 
ings to  affect  the  world  with  notice,  but  this 
Is  not  equivalent  to  a  finding  of  negligence,  as 
the  circumstances  may  not  have  appeared  to 
demand  this  or  any  other  affirmative  action 
upon  his  part 

[4]  Another  consideration  which  absolutely 
precludes  appellants  herein  Is  the  fact  that 
the  title  of  an  obligee  in  a  bond  for  title  such 
as  Roberts  had  is  equitable  in  its  nature  and 
subsequent  purchasers  and  incumbrancers 
take  same  charged  with  all  of  its  imperfec- 
tions and  subject  to  all  defects  to  which  it 
would  be  subject  In  Roberts'  bands.  Yoiic 
V.  McNutt,  16  Tex.  14,  67  Am.  Dec.  607 ;  Na- 
tional, etc.,  V.  Teel,  95  Tex.  586,  68  S.  W. 
979 ;  Slaughter  v.  Coke  County,  34  Tex.  CIt. 
App.  598,  79  S.  W.  863 ;  Texas,  eta,  v.  Dub- 
lin, etc.,  38  S.  W.  404;  Storms  v.  Mundy,  46 
Tex.  Civ.  App.  88,  101  8.  W.  258;  Harper  v. 
Hughes,  143  S.  W.  715. 

[5]  The  rule  recognized  In  the  cases  cited 
Is  In  no  wise  affected  by  the  equitable  maxim 
that  between  equal  equities  the  first  In  time 
shall  prevail.  It  is  true,  Whltaker's  title  la 
equitable  in  its  nature,  the  legal  title  remain- 
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lug  In  tbe  state,  but  he  stands  in  Hlnson's 
shoes,  and  the  light  of  cancellation  which  be 
Is  seeking  is  a  right  to  which  Hinson  would 
have  been  entitled  had  he  not  conveyed.  It  Is 
therefore  manifest  that  the  maxim  has  no  ap- 
pUcatlon. 

For  both  of  the  reasons  indicated  we  think 
it  quite  clear  that  appellants  were  not  enti- 
tled to  the  protection  which  Is  ordinarily  ac- 
corded to  innocent  incumbrancers  for  value, 
and  that  Judgment  was  properly  rendered 
canceling  the  deed  of  trust  executed  by  Bob- 
erts. 

Wbltaker's  failure  to  pay  the  annual  In- 
terest Installments  due  to  the  state  on  No- 
vember 1st  in  the  years  1910  and  1911  In  no 
wise  impaired  his  right  to  the  relief  which 
be  sought  therein.  His  delinquency  In  this 
respect  concerned  the  state  only  and  subject- 
ed the  purchase  of  the  land  to  forfeiture; 
but,  until  such  forfeiture  had  been  made  and 
entered  by  the  Land  Commissioner  in  the 
manner  provided  by  law,  his  title  was  not 
affected.  The  Interest  payments  were  made 
by  E.  B.  Spotts,  who  made  same  to  protect 
tbe  title  to  the  land  upon  which  he  was 
claiming  a  lien.  The  court  In  Its  decree  pro- 
tected blm  In  these  payments  by  fixing  the 
amount  of  same  as  a  lien  upon  the  premises, 
and  this  was  all  that  he  could  ask  in  this 
respect 

Affirmed. 

HARPER,  C.  J.,  did  not  sit  In  this  case. 


STRAIGHT  et  al.  v.  GOODWIN  et  aL 

(Court  of  Civil  Appeals  of  Texas.     Amarillo. 

May  17, 1913.) 

1.  Courts  ($  62*)— Tebms  of  Coitbt— Statutes 
—Validity. 

A  statute  bo  chang:in?  the  terms  of  the  dis- 
trict court  in  a  judicial  district  as  will  result  In 
depriving  any  county  of  two  terms  a  year,  as 
provided  by  Const,  art.  5,  t  7,  is  inoperative  un- 
til snch  time  as  the  court  by  conforming  to  the 
statute  may  hold  two  terms  In  any  county. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent 
Dig.  §i  207,  210;   Dec  Dig.  i  62.*] 

2.  CouBTs  (S  62*)  —  Tebms  of  Court  —  Stat- 
utes—Validity. 

Acts  32d  I>eg.  c.  107,  !  7,  fixing  the  terms 
of  the  district  court  in  Knox  county  on  the 
sixth  Mondays  after  tbe  first  Mondays  in  Jan- 
uary and  July  and  may  continue  in  session  six 
weeks,  and  in  King  county  on  the  twelfth  Mon- 
days after  the  first  Mondays  of  January  and 
July  and  may  continue  in  session  two  weeks, 
and  in  Cottle  county  on  tbe  fourteenth  Mondays 
after  tbe  first  Mondays  in  January  and  July, 
becoming  effective  March  25,  1911,  after  the 
district  court  had  been  in  session  in  Knox  coun- 
ty for  one  week  under  a  prior  statute  fixing 
terms  of  court  and  declaring  that  the  term 
shall  continue  for  six  weeks,  did  not  require 
the  court  to  adjourn  and  convene  in  King  coun- 
ty on  the  following  Monday  under  the  act,  but 
it  could  continue  in  Knox  county  for  five  weeks 
longer  if  public  business  demanded  it,  and  where 
it  continued,  the  court  on  appeal,  in  the  absence 
of  a  showing  to  the  contrary,  would  presume 


that  the  business  necessarily  extended  the  court 
beyond  the  session  of  one  week. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  f I  207,  210 ;   Dec.  Dig.  §  62.*] 

3.  Judgment  (J  217*)  —  Final  Judokent  — 
Pabties. 

A  judgment,  adjudging  that  defendants 
shall  have  judgment  removing  a  cloud  from  title 
to  described  real  estate,  and  ordering  that  plain- 
tiff suing  to  establish  a  deed  and  to  remove  a 
cloud  on  his  title  shall  take  nothing  against  de- 
fendants or  either  of  them,  rendered  in  a  suit 
by  an  heir  of  a  decedent  against  coheirs  and  the 
administrator,  is  a  final  judgment  and  disposes 
of  all  the  parties,  though  it  Inadvertently  omits 
the  name  of  the  administrator,  which  informal- 
ity may  be  corrected  and  the  judgment  reformed. 
[Ed.  Note.— For  other  cases,  see  Judgment, 
Gent  Dig.  §  394 ;  Dec.  Dig.  {  217.*] 

4.  Witnesses  (J  178*)— Com^etenot- Tbans- 
actions  with  Dkceasko  Pbbsons— "Oppo- 
SlfK  Pabty." 

In  a  suit  b^  an  heir  against  the  adminis- 
trator and  coheirs  of  decedent  to  establish  a 
deed  alleged  to  have  been  executed  by  decedent 
to  the  heir,  a  coheir  made  a  defendant,  who 
claims  other  property  of  decedent  under  a  deed 
alleged  to  have  been  executed  at  the  same  time, 
but  who  is  not  interested  in  the  property  in 
question,  is  not  an  "opposite  party'  within 
Sayles'  Ann.  Civ.  St  1897,  art  2302,  providing 
that  in  actions  against  administrators  neither 
party  shall  be  allowed  to  testify  as  to  any  trans- 
action with  decedent  unless  called  to  testify  by 
the  "opposite  party,"  the  term  "opposite  party" 
meaning  the  party  to  the  transaction  whose 
right  will  be  affected  by  the  testimony  offered. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent.  Dig.  §§  722-725 ;   Dec.  Dig.  |  178.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  4999,  5000.]  ' 

5.  Deeds  (|  208*)  —  Dblivebt  —  Evidence — 
SunnciENCY. 

Evidence  held  to  sustain  a  finding  that  a 
deed  was  not  delivered  by  tbe  grantor  and  ac- 
cepted by  the  grantee. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  g§  625-632 ;   Dec.  Dig.  {  208.*] 

6.  Appeal  and  Ebbob  (|  731*)— Questions 
Reviewable— Absionments  of  Ebbok 

An  assignment  of  error  that  the  court  erred 
in  his  finding  of  fact,  for  the  reason  that  the 
same  is  not  supported  by  the  evidence,  but  is 
contrary  to  the  preponderance  of  the  evidence, 
and  an  assignment  of  error  that  the  court  erred 
in  rendering  the  judgment  for  the  successful  par- 
ty, are  too  general  to  require  consideration  on 
appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i|  3017-3021;  Dec  Dig.  { 
731.*] 

Appeal  from  District  Court,  Cottle  County; 
Jo  A.  P.  Dickson,  Judge. 

Action  by  Mrs.  A.  F.  Straight  and  another 
against  J.  W.  Groodwin  and  others.  From  a 
Judgment  for  defendants,  plaintiffs  appeal. 
Afilrmed. 

Whatley  &  Hawkins,  of  Paducah,  for  ap- 
pellants. R.  D.  Browne,  of  Paducah,  and  O. 
T.  Warlick,  of  Vernon,  for  appellees. 

H*T.Ti,  J.  This  suit  was  instituted  by  the 
appellants,  plaintiffs  in  the  court  below,  in 
the  district  court  of  Cottle  county,  against  D. 
H.  Goodwin,  J.  J.  Randall  and  wife,  L.  M. 
Richards,  administrator  of  the  estate  of  E. 
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T.  Goodwin,  deceased,  J.  W.  Ooodwin,  B. 
F.  Kirby,  J.  h.  TuUls,  Pearl  Montgomery,  W. 
L.  Montgomery,  Clinton  Goodwin,  and  Hll- 
bum  Goodwin,  to  establish  a  deed  alleged  to 
have  been  executed  by  E.  T.  Goodwin,  con- 
veying to  his  dangbter,  Mrs.  A.  F.  Straight, 
certain  lots  in  the  town  of  Paducab,  and  to 
remove  a  cloud  cast  upon  plaintiffs'  title  by 
reason  of  the  mutilated  condition  of  the  deed 
records  of  Ck>ttle  county.  Upon  a  trial  be- 
fore the  court  without  a  Jury,  there  was  a 
Judgment  against  the  plaintiffs. 

[1,2]  By  their  first  assignment  of  error, 
plaintiffs  urge  that  the  Judgment  is  void  be- 
cause it  was  rendered  at  a  time  when  no 
term  of  the  court  could  be  legally  held.  Cot- 
tle county  Is  part  of  the  Fiftieth  Judicial 
district  Under  the  act  of  1905,  the  court 
should  have  convened  in  Knox  county,  March 
20,  1911,  and  in  King  county  May  Isl;,  and  In 
Cottle  county  May  15th.  According  to  the 
Acts  of  the  32d  Legislature,  p.  214,  amending 
the  Acts  of  1906,  the  court  would  have  been 
held  (if  tliat  act  was  operative)  in  Knox 
county,  beginning  February  13th,  In  King 
county  beginning  March  27th,  and  In  Cottle 
county  beginning  April  10th.  Both  acts  pro- 
vided for  a  six  weeks'  term  in  Knox  county 
and  for  a  two  weeks'  term  in  King  county. 
The  amended  act  became  effective  Saturday, 
March  25,  1911,  and  under  its  provisions  the 
court  should  have  convened  in  King  county 
on  the  following  Monday,  March  27th.  How- 
ever, court  had  been  In  session  in  Knox 
county  one  week,  and  the  record  does  not 
show  that  the  business  upon  the  docket  in 
Knox  county  had  been  disposed  of  during 
that  week.  Appellant  contends  it  was  the 
duty  of  the  court  to  adjourn  in  Knox  county. 
Although  Tinder  the  law  the  term  might  con- 
tinue in  Knox  county  for  five  weeks  longer, 
and  although  it  was  the  duty  of  the  court  to 
so  continue  if  the  bUbiness  on  hand  demand- 
ed It,  yet  appellant  contends  the  Judge 
should  have  ended  the  term  March  25th,  and 
proceeded  to  King  county  and  convened  the 
spring  term  for  that  county  on  the  27th.  We 
cannot  assent  to  this  contention.  The  con- 
stitutionhl  provision  is  tiiat  the  district  Judge 
"shall  hold  the  regular  terms  of  his  court  at 
the  county  seat  in  each  county  in  his  dis- 
trict at  least  twice  In  each  year  in  such 
manner  as  may  be  prescribed  by  law,"  and 
it  has  frequently  been  held  that  if  the  change 
In  the  time  of  holding  the  court  in  any  dis- 
trict should  result  in  depriving  any  county 
of  two  terms,  as  provided  by  the  Constitu- 
tion, the  act  was  Inoperative,  until  such  time 
as  the  district  Judge,  by  conforming  to  its 
provisions,  would  be  able  to  meet  the  con- 
stitutional requirements.  Article  5,  §  7;  Bx 
parte  Murphy,  27  Tex.  App.  492,  11  S.  W. 
487;  Prescott  v.  Unney,  75  Tex.  615,  12  S. 
W.  1128;  Womack  v.  Womack,  17  Tex.  1; 
Wilson  V.  State,  37  Tex.  Cr.  R.  373,  35  S. 
W.  390,  38  S.  W.  624,  39  S.  W.  373 ;  Pecos 
River  R.  R.  Co.  v.  Reynolds  Cattle  Co.,  135 
S.  W.  162;    Smith  t.  State,  63  Tex.  Cr.  R. 


183,  140  S.  W.  1097;  Lemons  t.  State,  69 
Tex.  Cr.  B.  299,  128  S.  W.  423. 

If  by  a  session  of  one  week  in  Knar  coun- 
ty all  pending  business  had  been  disposed  of, 
then  probably  it  would  have  been  the  duty  of 
the  district  Judge  to  have  convened  his  court 
in  King  county  on  the  following  Monday 
under  the  new  law,  whether  or  not  the  full 
term  of  six  weeks,  as  provided  for  by  the  old 
law,  had  expired.  In  the  absence  of  any 
showing  in  the  record  upon  that  point,  we 
presume  that  the  business  of  the  court  In 
Knox  county  extended  beyond  a  session  of 
one  week,  and  the  court  did  not  err  In  acting 
under  the  old  law  during  the  first  half  of  the 
year.    This  assignment  is  overruled. 

[3]  By  their  second  assignment,  it  Is  con- 
tended that  the  Judgment  is  not  final  because 
it  did  not  dispose  of  all  the  parties  to  the 
action.  Reference  to  the  Judgment  itself 
shows  that  the  name  of  L.  M.  Richards,  ad- 
ministrator of  the  estate  of  B.  T.  Goodwin, 
is  omitted;  but  the  Judgment  further  re- 
cites "that  the  defendants  shall  have  a  Judg- 
ment removing  cloud  from  title  to  the  follow- 
ing described  property.  •  •  *  It  te  there- 
fore ordered,  adjudged,  and  decreed  that  the 
plaintiff  Mrs.  A.  F.  Straight  take  nothing  in 
this  case  against  the  defendants  or  either  of 
them."  Construing  tUs  Judgment  in  the 
light  of  the  entire  record  in  the  case,  we 
think  it  is  clear  that  the  decree  Is  In  favor 
of  all  the  defendants,  and  although  L.  M. 
Richards,  administrator,  is  not  designated  by 
name  therein,  that  it  sufficiently  shows  plain- 
tiffs failed  In  their  action  as  to  him.  Rich- 
ards was  not  sued  personally,  but  is  made  a 
defendant  in  his  fiduciary  capacity.  The  re- 
maining defendants  are  the  heirs  of  E.  T. 
Goodwin,  deceased,  in  whom  the  beneficial 
title  to  the  land  in  controversy  rested.  The 
omission  of  the  name  of  Richards  seems  to 
be  a  clerical  error,  and  in  our  opinion  we 
would  not  be  Justified  in  reversing  the  Judg- 
ment for  that  reason,  and  since  from  the 
record  the  taformallty  can  be  corrected,  the 
Judgment  will  here  in  that  particular  be  re- 
formed. If  Judgment  had  been  rendered  in 
favor  of  plaintiffs  against  part  of  the  de- 
fendants, a  different  question  would  have 
been  presented,  and  the  contention  of  appel- 
lants might  have  been  more  serious.  Wilson 
V.  Smith,  17  Tex.  Civ.  App.  188,  43  S.  W. 
1086;  Smith  v.  Wilson,  18  Tex.  Civ.  App.  24, 
44  S.  W.  656. 

[4]  The  third  assignment  attacks  the  rul- 
ing of  the  court  in  excluding  the  testimony 
of  the  witness  Mrs.  J.  J.  Randall,  with  refer- 
ence to  an  alleged  conversation  between 
witness  and  B.  T.  Ooodwin.  This  conversa- 
tion was  objected  to  under  article  2302, 
Sayles'  Civil  Statutea  The  testimony  which 
appellant  proposed  to  elicit  from  the  witness 
was:  "I  am  a  daughter  of  R  T.  Goodwin, 
deceased.  I  had  a  conversation  with  my  fa- 
ther on  or  about  the  24th  day  of  December, 
1909,  and  he  told  me  he  was  going  to  deed 
Mrs.   Straight  and  myself  some  property." 
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While  Iffra  Randall  and  ber  hnsband  appear 
upon  the  face  of  the  record  as  defendants, 
she  Is  not  an  "opposite  party"  In  the  sense  of 
the  statute  referred  to  above.  It  Is  held.  In 
E^slava  v.  Mazange's  Adm'r,  8  Fed.  Cas.  780- 
781:  In  the  provision  of  the  statute  that  "In 
actions  against  executors,  administrators,  or 
guardians,  neither  party  shall  be  allowed  to 
testify  against  the  other  as  to  any  transac- 
tion with  or  statement  by  the  testator,  in- 
testate or  ward,  unless  called  to  testify  there- 
to by  the  opposite  party,"  the  "opposite  par- 
ty" meant  Is  "that  party  against  whom  the 
evidence  Is  sought  to  be  used,"  and  an  Inter- 
vener whose  Interests  are  the  same  as  that  of 
the  plaintiff  Is  not  an  opposite  party  who  may 
require  the  plaintiff  to  testify.  It  appears 
from  this  record  that  Mrs.  Randall  was  also 
claiming  certain  property  of  her  deceased 
father's  estate  under  a  deed  executed  at  the 
same  time  and  under  like  conditions.  In  our 
opinion  she  was  not  a  competent  witness 
under  our  statute.  It  is  held  In  HIU  v.  Mc- 
Lean, 78  Tenn.  (10  Lea)  107,  and  In  Trabue 
T.  Turner,  57  Tenn.  (10  Helsk.)  447,  that  It  Is 
not  necessary  that  a  witness  shall  be  the  op- 
posite party  on  the  record  In  a  case  In  order 
to  be  Incompetent  as  a  witness  against  a 
personal  representative,  but  he  will  be  Incom- 
petent If  his  Interests  are  antagonistic  to 
those  of  the  personal  representatives  against 
whom  he  Is  called.  In  the  Instant  case,  plain- 
tiff had  called  Mrs.  Randall  in  plaintiff's 
Interests  and  whose  testimony,  If  admitted, 
would  have  been  detrimental  to  appellees, 
who  were  nevertheless  codefendants  of  Mrs. 
RandalL  We  think  the  term  "opposite  party" 
means  the  party  to  the  transaction  whose 
rights  would  be  affected  by  the  testimony  of- 
fered. The  fact  that  parties  as  they  stand 
upon  the  record  are  apparently  adversary 
parties  by  no  means  constitutes  them  "oppo- 
site parties"  within  the  meaning  of  the  stat- 
ute. Dolan  V.  Bolan,  89  Ala.  256,  7  South. 
425. 

[I]  The  fourth  assignment  raises  the  is- 
sue of  the  execution  and  delivery  of  the  deed 
from  B.  T.  Goodwin  to  plaintiffs.  Under  the 
evidence  In  this  record,  the  question  as  to 
whether  the  deed  was  delivered  Is  one  of 
fact  Walker  v.  Erwln,  47  Tex.  av.  App.  637, 
106  S.  W.  164;  Towery  v.  Henderson,  60  Tex. 
291 ;  Johnston  v.  Johnston,  67  S.  W.  123 ;  Hub- 
bard V.  Cox,  76  Tex.  239,  13  8.  W.  170 ;  Brown 
V.  Brown,  61  Tex.  59.  The  testimony  In  the 
record  bearing  upon  this  Issue  is  in  substance 
aa  follows:  J.  O.  Doolan,  district  and  coun- 
ty clerk  of  Cottle  county,  testified:  "The  re- 
cording of  the  deed  in  controversy  appears 
to  have  been  scratched  out  and  was  not  made 
by  myself.  I  did  not  see  the  instrument  re- 
corded. I  took  the  acknowledgment  of  the 
deed  for  B.  T.  Goodwin.  After  acknowledg- 
ing it  he  left  the  deed  with  me  to  be  filed 
when  he  ordered  it  filed  or  to  be  returned  to 
Mm.    He  did  not  tell  me  to  file  It    He  did 


not  tell  me  be  left  It  with  me  for  the  benefit 
of  Mrs.  Straight  He  reserved  the  right  to 
go  back  and  get  the  instrument  He  did 
not  afterwards  go  back  and  order  the  In- 
strument filed.  He  told  me  not  to  file  it  He 
never  did  go  back  and  tell  me  to  file  It 
When  he  left  It  with  me,  I  think  I  put  It  In 
a  box  marked  'attention'  in  the  vault  there 
In  my  desk.  I  had  two  boxes  In  there,  one 
marked  'attention,'  and  right  under  this  box 
was  another  marked  'instruments  filed  for 
record.'  If  I  placed  it  In  the  file  register  It 
was  through  mistake.  I  wrote  the  word  'er- 
ror' In  red  Ink  across  the  record.  I  Imow  he 
reserved  the  right  to  go  back  and  get  the 
Instrument"  W.  B.  Irons,  deputy  district 
and  county  clerk,  testified  in  substance:  "I 
think  I  put  the  Instruments  on  the  file  rec- 
ord. Mr.  Goodwin  did  not  tell  me  to  put 
them  on  file  register.  As  well  as  I  remember 
the  deed  was  In  a  box,  and  I,  thinking  li 
was  to  be  recorded,  filed  it"  In  our  opinion 
this  evidence  la  sufficient  to  sustain  the 
court's  finding  that  the  deed  had  not  been  de- 
livered by  the  grantor,  nor  accepted  by  the 
plaintiff. 

[I]  The  fifth  and  sixth  assignments  of  er- 
ror are  submitted  together.  The  fifth  as- 
signment Is  that  "the  court  erred  In  bis  find- 
ing of  fact  for  the  reason  that  same  is  not 
supported  by  the  evidence  but  Is  contrary  to 
the  preponderance  of  the  evidence."  The 
sixth  assignment  Is,  "The  court  erred  in  ren- 
dering Judgment  for  the  defendants."  These 
assignments  are  manifestly  too  general  to  re- 
quire consideration.  By  a  proposition  fol- 
lowing them,  appellant  Insists  that  the  un- 
controverted  evidence  shows  the  execution, 
recording,  and  acceptance  of  the  deed  by  the 
grantee. 

As  previously  stated,  we  think  the  evidence 
is  sufficient  to  sustain  the  judgment,  and  the 
record  falling  to  disclose  any  reversible  er- 
ror, the  Judgment  Is  afllrmed. 


BELLIS  V.  HANK  &  KENDALL. 

(Court  of  Civil  Appeals  of  Texas.    Dallas. 

May  3,  1913.     Rehearing  Denied 

May  31,  1913.) 

1.  Bbokebs  ({  68*)  —  GoimisBioNS  —  When 
Bab  NED. 

Where  a  purchaser  for  real  estate  is  pro- 
cured through  the  inBtrumentality  of  a  broker, 
such  broker  is,  as  a  general  rule,  entitled  to 
commissions. 

[Ed.    Note.— For    other    cases,    see    Brokers, 
Cent.  Dig.  i  74;    Dfic.  Dig.  i  53.  •] 

2.  Bbokebs  (8  86*)  —  Commissions  —  When 
Earned — Evidence. 

Evidence  held  to  support  a  finding  that  a 
broker  employed  to  procure  a  purchaser  of  real 
estate  was  the  efficient  and  procuring  cause  of 
a  sale  actually  made  by  another  broker,  au- 
thorizing a  recovery  of  commissions. 

[Ed.    Note.— For   other   cases,    see   Brokers, 
Cent  Dig.  S§  116-120;    Dec.  Dig.  |  86.*] 


•For  otlter  caaes  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  *  Am.  Dig.  Kej-No.  Series  &  Rep'r  Indexe* 


Digitized  by 


Google 


428 


167  SOUTHWESTDUN  KEPOBTER 


(Tex. 


3.  Bkokkbs  (t  S6*)  —  CoiofiBsions  —  Whkit 
EIabned. 

The  rule  that  a  broker,  employed  to  pro- 
cure a  purchaser  who  is  the  e£5cient  and  pro- 
curing cause  of  a  sale,  is  entitled  to  his  com- 
missions, applies  where  the  property  is  sold  for 
a  less  sum  than  originally  demanded  by  the 
owner,  when  employing  the  broker,  though  the 
sale  is  actually  made  to  the  same  purchaser  by 
another  broker. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  f  J  82-84 ;   Dec.  Dig.  S  55.*] 

4.  Bbokebs  (§  55*)  —  CouHissioNs  —  When 
.  Babned. 

An  owner  authorizing  several  brokers  to 
sell  real  estate  for  a  specified  price  may  con- 
summate the  sale  through  the  broker  first  pro- 
ducing a  customer,  but  he  must  not  interfere 
in  favor  of  one  broker  to  the  disadvantage  of 
another. 

[Ed.  Note. — For  other  cases,  see  Brokers, 
Cent.  Dig.  §§  82-^ ;   Dec.  Dig.  §  55.»] 

Appeal  from  Dallas  County  Court;  W.  F. 
Whltehurst,  Judge. 

Action  by  Hann  &  Kendall  against  E.  A. 
Bellis.  From  a  Judgment  for  plaintiffs,  de- 
fendant appeals.    Affirmed. 

Spence,  Knight,  Baker  &  Harris  and  Alex 
F.  Weisburg,  all  of  Dallas,  for  appellant. 
Dabney  tc  Townsend,  of  Dallas,  for  appel- 
lees. 

RASBDRY,  J.  Appellees  sued  In  the 
court  below,  alleging  that  appellant  had  em- 
ployed them  to  sell  a  house  and  lot  In  the 
city  of  Dallas  and  agreed  to  pay  them  cer- 
tain commissions  in  the  event  they  found  a 
purchaser  for  the  property,  and  that  through 
their  efforts  the  property  was  sold.  Appel- 
lant answered  the  suit  by  general  demurrer 
and  general  denial.  Trial  by  Jury  resulted 
In  verdict  for  appellees,  followed  by  Judg- 
ment of  the  court  From  said  proceeding 
this  appeal  is  taken. 

The  undisputed  facts  In  the  case  are,  in 
substance,  that  the  property  of  appellant,  a 
residence  in  the  dty  of  Dallas,  was  placed 
in  the  hands  of  appellees  and  other  agents 
to  be  sold ;  the  appellant  reserving  the  right 
to  sell  also.  Appellees  at  all  times  knew 
that  the  property  was  listed  with  other 
agents  and  that  appellant  reserved  the  right 
to  sell.  The  property  was  listed  with  ap- 
pellees in  June,  1909,  at  the  gross  price  to 
appellant  of  $7,250.  Appellees  did  their 
best  to  sell  the  property,  and,  among  other 
things,  advertised  it  for  sale  for  five  Sun- 
days In  a  newspaper  between  June  20,  1909, 
and  August  1,  1909,  and  for  four  consecu- 
tive days,  beginning  August  26,  1909.  Juli- 
us Oppenhelm  was  a  frequent  visitor  at  the 
office  of  appellees  on  matters  of  business, 
and.  knowing  that  he  and  his  sister  were 
in  the  market  for  a  home,  appellees  called 
his  attention  to  appellant's  property,  and 
some  time  in  June  or  July,  of  1909,  appel- 
lees Induced  them  to  Inspect  same.  The  Op- 
penheims  were  pleased  with  the  appearance 
of  the  property  and  secured  the  keys  and 
made  an  Inspection  In  detail  of  the  premises. 


A  sale  was  not  eSecteA  for  the  reason  that 
the  Oppenhelms  would  not  pay  the  price  de- 
manded. Appellees  believed  that  they  were 
Interested,  however,  and  on  July  13,  1900, 
wrote  appellant  as  follows:  "Dear  Sir: 
Some  time  ago  we  showed  your  house  on 
Boulevard  to  Mr.  A.  F.  Oppenhelm  and  his 
sister.  Miss  Rose  Oppenhelm,  who  seemed 
at  the  time  very  well  Impressed  with  It  We 
have  had  the  matter  up  with  them  since  at 
different  times  and  they  are  still  Interested 
but  we  have  not  yet  been  able  to  get  them 
to  finally  close.  It  may  be  that  they  will 
take  the  matter  up  directly  with  yon,  or 
through  another  source,  and  should  they  do 
so,  please  be  advised  that  they  are  custom- 
ers of  ours,  and  we  are  doing  the  best  we 
can  to  handle  them.  We  are  making  every 
effort  to  sell  the  property  and  while  things 
are  slow  Just  now,  we  hope  to  be  able  to 
eventually  report  a  sale  to  you.  Yours  very 
truly,  Hann  &  Kendall."  On  the  following 
day,  July  14,  1909,'  ajjpellant  wrote  appel- 
lees as  follows:  "Dear  sir:  Yours  of  the 
13th  to  hand  and  note  what  you  say  in  re- 
gard to  Mr.  Oppenhelm.  I  have  not  heard 
from  them  at  all  and  If  I  do  I  shall  refer 
them  back  to  you.  You  can  rest  assured  ot 
that.  Am  very  much  pleased  at  your  taking 
the  interest  in  selling  the  place  that  you  are. 
By  the  way,  Mr.  Werthelm,  the  Junk  dealer, 
wrote  me  about  the  place  early  last  spring. 
It  might  be  you  could  Interest  him,  being  on 
the  ground.  Wishing  you  success  in  selling, 
I  am,  yours  very  truly,  E.  A.  Bellis." 

Appellees,  through  Lawrence  Miller,  a 
member  of  appellees'  firm,  continued  to  dis- 
cuss the  purchase  of  the  premises  with  the 
Oppenhelms  until  about  September  14th, 
when  Miller  left  the  dty  on  vacation.  The 
record  fails  to  show  when  the  Oppenhelms 
bought  the  property,  but  appellees  ascer- 
tained that  fact  about  October  7,  1909.  The 
Oppenhelms  looked  at  many  places  prior  to 
inspecting  appellant's  place,  but  did  not  ex- 
amine any  other  place  after  being  shown 
appellant's  place;  appellant's  place  being 
the  only  one  they  really  liked.  The  only 
reason  they  did  not  buy  the  place  through 
appellees  was  on  account  of  the  price.  Miss 
Rose  Oppenhelm  left  Dallas  in  late  August, 
returning  In  September,  after  an  absence  of 
perhaps  one  month.  Shortly  after  her  re- 
turn she  advertised  for  a  house,  and  Mrs. 
Sharp,  one  of  the  other  agents  who  liad  the 
premises  of  appellant  for  sale  and  whldi 
fact  was  known  to  appellees,  after  much  ne- 
gotiation with  both  appellant  and  the  Op- 
penhelms, concluded  a  sale  of  the  property 
to  the  Oppenhelms  at  the  price  of  $6,660, 
many  agents  offering  her  the  identical  places 
though  appellees  did  not  renew  negotiations 
with  Miss  Oppenhelm  after  her  return  In 
September.  The  Oppenhelms  offered  Mrs. 
Sharp  16,600,  which  she  submitted  to  ap- 
pellant, who  agreed  to  accept  said  amount 
net  to  him.     Mrs.   Sharp  then  induced  the 
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Oppenheims  to  raise  their  offer  to  $6,650, 
and  t&e  appellant  to  fortlier  reduce  bis 
price  to  $6,400,  and  on  that  basis  the  trade 
was  closed;  Mrs.  Sharp  receiving  the  dif- 
ference between  $6,650  and  $6,400  as  her  fee. 
Before  the  transaction  was  concluded  and 
while  Mrs.  Sharp  was  discussing  the  matter 
with  appellant,  she  reported  to  him  that  the 
Oppenheims  had  advised  her  tliat  appellees 
had  been  negotiating  wtth  them  for  the  pur- 
oha<>e  of  the  same  place  but  that  all  negotia- 
tions had  been  dropped.  Appellant  then 
stated  that  tf  the  Oppenheims  would  make 
sucb  a  statement  the  d«kl  might  be  conclud- 
ed. A  signed  statement  to  such  effect  was 
made  by  Miss  Oi^>enheim.  The  lowest  price 
at  which  appellant  authorized  appellees  to 
sell  was  $74250.  The  offer  made  to  appel- 
lees by  the  Oppenheims  was  $6,500.  This 
offer  was  not  submitted  to  appellant.  Mrs. 
Bellis,  wife  of  appellant,  testified  that  she 
gave  the  name  of  the  Oppenheims  to  both  ap- 
IK'Ilees  and  Ifrs.  Sharp,  while  Miller,  one 
of  the  firm,  says  she  did  not  Mrs.  Sharp 
says  that  she  did  not  know  the  Oppenheims 
wanted  the  place  until  they  telephoned  her 
In  response  to  an  advertisement  she  (Mrs. 
Sharp)  had  placed  in  a  newspaper,  and  they 
went  to  the  place,  when  the  Oppenheims 
told  her  they  had  been  negotiating  with  ap- 
pellees and  had  been  unable  to  purchase  be- 
cause they  would  not  pay  the  price  demand- 
ed. The  finding  of  the  jury,  however,  would 
seem  to  resolre  that  disputed  point  in  favor 
of  the  appellees. 

[1,  2]  All  assignments  of  error  attacli  the 
sufficiency  of  the  testimony  to  sustain  the 
verdict  of  the  jury,  and  hence,  from  our  view 
of  the  case,  the  question  narrows,  under  the 
general  rules  of  law  applicable  in  such  cas- 
es, to  whether  there  was  sutfldent  testimony 
to.  sustain  the  finding  of  the  jury  that  ap- 
pellees were  the  efficient  or  procuring  cause 
of  the  sale.  Generally  speaking,  if  the  pur- 
chaser is  found  by  the  broker's  efforts  and 
through  his  instrumentality,  he  is  entitled 
to  compensation,  since  he  Is  the  efficient  or 
procuring  cause  of  the  sale.  Graves  t.  Bains, 
78  Tex.  92,  14  S.  W.  256.  In  the  Instant 
case  the  evidence  was  conflicting  as  to  who 
found  the  customer;  appellees  and  the  Op- 
penheims, in  effect,  testifying  that  the  place 
was  first  called  to  their  attention  by  appel- 
lees' manager,  while  aM>ellant's  wife  says 
she  mentioned  the  Oppenheims  as  probable 
purchasers  to  both  appellees  and  Mrs.  Sharp, 
the  other  agent,  although  Mrs.  Sharp  states 
in  substance  that  she  did  not  know  the  Op- 
penheims were  interested  until  she  went  to 
the  place  with  them  after  they  bad  read  an 
advertisement  Mrs.  Sharp  had  placed  in  a 
newspaper.  Whether  the  purchase  by  the  Op- 
penheinis,  after  declining  to  pay  the  price 
asked  by  appellees  and  fixed  by  appellant, 
was  dne  to  some  efficient  and  procuring  cause 
exercised  or  brought  to  bear  by  Mrs.  Sharp, 
or  was  due  to  similar  causes  on  the  part  of 
appellees,  or  was  due  alone  to  the  more  fav- 


orable terms  made  to  Mrs.  Sharp,  we  are 
unable  to  say.  The  Oppenheims  say  they 
were  at  all  times  pleased  with  the  place  and 
that  the  reduction  In  the  price  was  what  fin- 
ally induced  their  purchase.  In  any  event, 
that  issue  was  for  the  decision  of  the  Jury 
in  the  light  of  all  the  facts  and  circumstanc- 
es. Nor  can  we  say  that  the  facts  indisput- 
ably established  an  abandonment  by  appel- 
lees of  their  efforts  to  sell  to  the  Oppenheims. 
Appellees'  letter  quoted  herein  conveyed  to 
appellant  not  only  the  fact  that  they  had 
found  a  customer  pleased  with  the  place, 
but  that  appellees  were  making  every  effort 
to  sell,  giving  the  'name  of  the  customer, 
and  asking  appellant  to  protect  them  against 
other  agents  who  might  learn  the  name  of 
their  customer  and  attempt  to  profit  there- 
by. Appellees'  manager  also  testifies  that 
he  discussed  the  purchase  with  the  Oppen- 
heims up  to  about  the  middle  of  September, 
when  the  manager  left  the  dty  on  his  vaca- 
tion, and  this  is  not  denied  by  the  Oppen- 
heims, nor  any  other  witness.  Appellant 
himself  seems  to  have  been  of  that  opinion, 
as  evidenced  by  his  demand  that  the  (^pen- 
hetms  furnish  him  a  signed  statement  that 
they  had  "dropped"  all  negotiations  with  ap- 
pellees. So  that  it  also  occurs  to  us  that 
the  question  of  abandounieut  was  for  the 
jury. 

[81  Nor  do  we  tlilnk  the  fact  that  the 
property  was  sold  for  a  less  sum  than  de- 
manded by  the  owner  in  any  respect  changes 
the  rule  that  the  agent  who  is  the  efficient 
and  procuring  cause  of  the  sale  is  entitled  to 
his  commissions.  Otherwise,  the  owner  could 
avail  himself  of  the  information  and  Indus- 
try of  the  agent,  and,  by  reducing  the  price 
to  a  sum  less  than  the  agent's  fees,  receive 
the  benefits  thereof  and  refuse  to  pay  the 
price  of  such  servicea  In  Graves  v.  Bain, 
supra,  the  court  say:  "Where  the  price  or 
terms  of  the  sale  are  fixed  by  the  seller, 
in  accordance  with  which  the  broker  under- 
takes to  produce  a  purchaser,  yet  if  upon 
procurement  of  the  broker  a  purchaser 
comes  with  whom  the  seller  negotiates  and 
thereupon  voluntarily  reduces  Oie  price  of 
the  thing  to  be  sold,  or  the  quantity,  or 
otherwise  changes  the  terms  of  sale  as  pro- 
posed to  the  broker  so  that  the  sale  is  con- 
summated, or  terms  or  coadltlons  offered 
which  the  party  proposing  to  buy  is  ready 
and  agrees  to  accept,  then  in  either  such 
case  the  broker  will  be  entitled  to  his  com- 
missions." See,  also,  Byrd  v.  Frost,  29  S.  W. 
46.  In  like  manner  the  rule  applies,  although 
the  transaction  is  concluded  through  the 
medium  of  a  second  broker,  when  it  is  shown 
that  the  exertions  of  the  first  broker  are  the 
procuring  cause  of  the  sale.  Duval  v.  Moody, 
24  Tex.  av.  App.  627,  60  S.  W.  269 ;  Wood 
V.  Wells,  103  Mich.  320,  61  N.  W.  503. 

[4]  Nor  do  we  think  that  under  the  evi- 
dence adduced  upon  the  trial  of  this  case  it 
can  t>e  said  to  come  within  the  facts  and 
rules  announced   In    Edwards   t.    Pike,    49 
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Tex.  Cav.  App.  30,  107  S.  W.  586,  as  ably  con- 
tended by  counsel  for  appellees.  Without 
attempting  to  state  the  facts  In  that  case, 
the  point  decided  was  that  the  owner  of 
property  may  authorize  more  than  one  brok- 
er to  sell  his  property,  and  "so  long  as  he  re- 
mains neutral"  may  consummate  the  sale 
through  the  agent  who  first  produces  a  cus- 
tomer, and  adds  that  the  most  that  known 
competitiTe  brokers  can  expect  of  the  owner 
of  property  is  "that  he  will  not  interfere  In 
favor  of  the  one  or  the  other."  Was  appel- 
lant neutral  under  the  evidence  in  this  ease? 
Did  he  not  Interfere  in  behalf  of  Mrs. 
Sharp,  when  he  gave  her  a  less  figure  on  the 
place  than  that  given  appellees?  Could  Mrs. 
Sharp  have  induced  the  Oppenheims  to  buy 
if  this  advantage  had  been  withheld?  Did 
not  appellant  himself  recognize  the  fact  that 
he  was  interfering  in  behalf  of  Mrs.  Sharp, 
when  he  demanded  a  signed  statement  from 
the  Oppenheims  that  they  had  "dropped"  the 
purchase  of  the  place  through  appellees? 
These  were  all  material  inquiries  and  clearly 
raised  by  the  evidence,  and  of  course  to  be 
determined  by  the  jury. 

As  indicated,  we  are  of  opinion  that  the 
evidence  was  sufficient  to  take  the  case  to 
the  Jury  on  the  question  of  who  was  the 
efficient  and  procuring  cause  of  the  sale,  and, 
holding  that  opinion,  we  conclude  there  was 
no  ertfor  in  the  judgment  of  the  court  below, 
and  it  is  hereby  affirmed. 


CLARENDON  WATERWORKS  CO.  t.  OITX 

OF  CLARENDON. 

(Court  of  Civil  Appeals  of  Texas.     Amarillo. 

May  24,  1913.) 

Appeal  and  Ebrob  (i  339*)— Afbeal  vbou 
Obdeb— Temfobabt  Injunction— time. 
Where  the  fiat  of  the  judge  granting  a  tem- 
porary injunction  was  indorsed  on  a  petition 
filed  April  24,  1913,  and  an  appeal  from  the 
order  was  not  filed  in  the  Court  of  Civil  Ap- 
peals until  May  10th  following,  it  was  too  late 
under  Rev.  Civ.  St.  1911,  art  4644,  authoriz- 
ing such  an  appeal  if  taken  within  15  days 
after  the  granting  and  filing  of  the  order  grant- 
ing the  injunction. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  |S  1883-1887;  Dec.  Dig.  i 
339.*] 

Appeal  from  District  Court,  Donley  Coun- 
ty;  J.  N.  Browning,  Judge. 

Suit  by  the  City  of  Clarendon  against  the 
Clarendon  Waterworks  Company.  From  an 
order  granting  a  temporary  Injunction,  de- 
fendant appeals.    Dismissed. 

H.  B.  White  and  A.  T.  Cole,  both  of  Clar- 
endon, and  D.  W.  Odell,  of  Ft  Worth,  for  ap- 
pellant Madden,  Trulove  &  Klmbrough,  of 
Amarillo,  and  E.  A.  Simpson,  of  Clarendon, 
for  appellee. 

HUFF,  C  3.  The  appellant  appeals  from 
an  order  of  the  Honorable  J.  N.  Browning, 


Judge  of  the  Forty-Seventh  Judicial  district 
of  Texas,  granting  a  temporary  injunction 
against  appellant,  the  Clarendon  Waterworks 
Company,  at  the  suit  of  appellee,  the  dty  of 
Clarendon.  The  flat  of  the  Judge  Is  indorsed 
on  the  petition  of  appellee,  April  24,  1913, 
and  the  same  was  filed  on  that  day  with 
the  clerk  of  the  district  court  of  Donley, 
county.  The  appeal  was  filed  In  this  court 
May  10,  1913.  Appellant  has  taken  this  ap- 
peal under  article  4644,  Revised  Statutes 
1911. 

The  appellee  files  its  motion  herein  In  this 
court  to  dismiss  the  appeal  for  the  reason 
that  the  court  has  not  jurisdiction;  the  ap- 
peal having  been  filed  in  this  court  more  than 
15  days  after  the  granting  and  filing  of  the 
order  of  the  district  Judge  granting  the  or- 
der for  temporary  injunction.  The  motion 
mnst  be  sustained,  and  the  appeal  dismissed. 
Baumberger  y.  Allen,  101  Tex.  352, 107  S.  W. 
526;    Jaynes  r.  Burch,  151  S.  W.  596. 

The  appeal  is  dismissed  for  want  of  juris- 
diction. 


MORROW  et  al.  ▼.  CONOWAT. 

(C!ourt  of  Civil  Appeals  of  Texas.     El  Paso. 

May  8,  1913.     Rehearing  Denied 

May  29,  1913.) 

1.  Affeai,  and  Ebbob  (S  1010*)— Findihob— 

Conclusiveness. 

The  findings  of  the  trial  court  supported 
by  evidence,  consisting  of  documentary  testi- 
mony, are  conclusive  on  appeal,  and  the  court 
on  appeal  will  not  determine  the  conflict  in 
accordance  with  the  preponderance  of  the  ev- 
idence. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  3979-3982,  4024;  Dec 
Dig.  S  1010.*] 

2.  Taxation    (}    817*)— Assessment— Quasi 
Judicial  Act. 

The  assessment  of  taxes  is  a  quasi  Ju- 
dicial act  which  the  comptroller  may  not  del- 
egate to  a  clerk;  and,  where  an  assessment 
for  taxation  is  made  by  a  derk,  a  tax  sale  is 
void. 

[Ed.  Note. — ^For  other  cases,  see  Taxation, 
Cent  Dig.  $»  525,  626;  Dec.  Dig.  {  317.*] 

3.  Advebsb   Possession    (|   73*)— Colob   or 
Title— Awabd  ok  State  Lands. 

The  inchoate  right  to  purchase  school 
land  which  one  acquired  by  virtue  of  an  award 
of  the  land  to  him  by  the  Commissioner  of 
the  General  Land  Office  is  not  title  or  color 
of  tide  within  the  three  years'  statute  of  lim- 
itation, at  least  until  after  the  three  years'  oc- 
cupancy required  by  law  has  been  completed. 

[Ed.  Note. — For  other  cases,  see  Adverse 
Possession,  Cent  Dig.  §{  435-442;  Dec.  Dig. 
I  73.*] 

4.  Public  Lands   (J  173*)— Right  to  Pob- 
ohase— Limitations— Statutes. 

Act  March  16,  1905  (Acts  29th  Leg.  c. 
29),  prescribing  Umitation  within  which  any 
person  claiming  the  right  to  purchase  or  lease 
free  school  lands  shall  sue  therefor,  relates 
solely  to  public  free  school  land,  and  has  no 
reference  to  adverse  claimants  to  school  lands, 
and  does  not  relate  to  land  previously  patent- 
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ed,  and  to  which  the  free  school  fund  had  no 
title. 

[Ed.  Note-— For  other  cases,  see  Public 
Lands,  Cent.  Dig.  U,  544-551;  Dec.  Dig.  f 
173.*] 

Appeal  from  District  Court,  Midland  Coun- 
ty; 6.  J.  Isaacs,  Judge. 

Action  by  A.  L.  Conoway  against  J.  A 
fiforrow  and  another.  From  a  Judgment  for 
plaintiff,  defendants  appeal.    Affirmed. 

Silllman  ft  Neel,  of  Eldorado,  Cornell  & 
Wardlaw,  of  Sonora,  C.  E.  Dubois,  of  San 
Angelo,  W.  E.  Allen,  of  Mineral  Wells,  and 
A.  S.  Hawkins,  of  Pbcenix,  Ariz.,  for  appel- 
lants. F.  G.  Morris,  of  El  Paso,  J.  M.  Cald- 
well, of  Midland,  and  E.  M.  Whitaker,  of  El 
Paso,  for  appellee. 

HIGOINS,  J-  Action  of  trespass  to  try 
title  by  Conoway  against  Morrow,  involTlng 
640  acres  of  land  situate  in  Upton  county 
known  and  described  as  section  5  in  block  N, 
patented  to  Tbomas  Roche,  assignee  of  the 
Houston  East  &  West  Texas  Railway  Com- 
pany, by  virtue  of  certificate  100/603- 

This  is  the  second  appeal  of  this  case, 
former  opinion  appearing  in  147  S.  W.  at 
page  344. 

The  cause  was  tried  before  the  court,  re- 
sulting in  Judgment  in  favor  of  Conoway. 
Findings  of  fact  and  conclusions  of  law  were 
filed  by  the  trial  court  as  follows: 

"Findings  of  Fact 

"I.  The  land  in  controversy  was  patented 
by  the  state  of  Texas  to  Thomas  Roche,  as- 
signee of  the  Houston  East  &  West  Texas 
Railway  Company,  on  July  1,  1881,  by  virtue 
of  certificate  100/603. 

"II.  The  administrator  of  the  estate  of 
Thomas  and  Mary  Roche,  bis  wife,  deceased, 
sold  the  land  In  controversy  to  the  plaintiff, 
A.  L.  Conoway,  on  the  6th  day  of  July,  1910, 
upon  order  of  sale  made  by  the  probate  court 
of  Tarrant  county,  and  thereafter  upon  re- 
port and  confirmation  of  said  sale  by  order 
of  said  court,  and  on  payment  of  the  consid- 
eration therefor,  said  administrator  executed 
and  delivered  his  deed  of  conveyance  to  said 
land  to  plaintiff,  A.  L.  Conoway,  on  the  16th 
day  of  July,  1910. 

"III.  The  land  In  controversy  was  situated 
in  unorganized  county  of  Upton  during  and 
prior  to  1890  and  1891,  which  said  Upton 
county  was  attached  to  Midland  county  for 
Judicial  and  all  other  purposes.  Said  land 
was  not  rendered  for  taxes  in  Midland  coun- 
ty for  the  year  1890,  nor  was  it  rendered 
for  taxes  to  the  comptroller  of  public  accounts 
of  the  state  of  Texas  for  the  year  1890. 

"IV.  There  was  levied  by  the  commission- 
ers' conrt  of  Midland  county  taxes  upon  Up- 
ton county  property  of  one-fourth  of  1  per 
cent,  on  the  value  of  the  property  situated  in 
said  county,  for  the  general  fund  of  said 
county,  and  7^  cents  on  the  $100  valuation 


on  the  property  in  said  county,  for  the  pay- 
ment of  Upton  county  pro  rata  of  the  indebt- 
edness of  the  parent  county,  which  was  Tom 
Green  county,  and  for  expenses  of  surveying 
the  county  boundaries. 

"V.  There  was  no  assessment  by  the  tax 
assessor  of  Midland  county  of  any  taxes 
against  the  land  in  controversy  for  the  year 
1890. 

"VI.  The  chief  tax  clerk  of  the  tax  depart- 
ment of  the  comptroller's  office  during  the 
years  1890  and  1891  assessed  the  land  in  con- 
troversy for  state  taxes  and  for  one-fourth 
of  1  per  cent  of  the  value  at  which  it  was 
assessed  for  general  purposes  of  Upton  coun- 
ty, but  made  no  assessment  for  special  pur- 
poses, valuing  the  land  at  $960.  This  action 
was  taken  by  said  chief  tax  clerk  in  the 
name  of  the  comptroller,  and  carried  on  the 
records  of  the  comptroller's  office  as  the  acts 
of  the  comptroller. 

"VII.  On  the  3d  day  of  November,  1891, 
said  taxes  assessed  against  said  land  re- 
mained unpaid,  and  the  same  was  sold  by  D. 
H.  Walsh,  chief  tax  clerk  of  the  comptroller's 
office,  on  the  3d  day  of  November,  1891,  In 
front  of  the  comptroller's  office,  within  regu- 
lar hours,  after  having  duly  and  legally  pub- 
lished notice  of  said  Intended  sale,  as  re- 
quired by  law,  and  the  same  was  bid  in 
for  the  state  public  school  fund  by  said 
Walsh,  clerk,  as  aforesaid,  and  a  deed,  suf- 
ficient on  its  face  to  convey  title  to  said  land, 
was  executed  to  the  state  for  said  school 
fund. 

"VIII.  A  list  of  land  bought  by  the  comp- 
troller for  taxes,  which  list  included  the  land 
in  controversy,  was  certified  by  the  comi>- 
troUer  to  the  Commissioner  of  the  General 
Land  Office,  as  required  by  law,  long  prior 
to  the  application  and  award  of  said  land  as 
public  school  land  to  W.  O.  Alexander. 

"IX.  After  the  land  in  controversy  was 
certified  by  the  comptroller  to  the  Commis- 
sioner of  tiie  General  Land  Office,  same  was 
carried  upon  the  books  of  the  Commissioner 
of  the  General  Land  Office  as  public  free 
school  land,  and  on  July  8,  1908,  the  Com- 
missioner of  the  General  Land  Office  award- 
ed said  land  to  W.  O.  Alexander,  as  an  actual 
settler,  upon  legal  application  made  by  said 
Alexander,  said  land  having  been  previously 
classified  and  appraised. 

"X,  After  the  award  of  said  land  to  W.  O. 
Alexander  be  made  settlement  thereou,  and 
filed  with  the  Commissioner  of  the  General 
Land  Office  his  affidavit  of  settlement,  as  is 
required  by  law,  and  continued  to  reside 
thereon  and  make  his  home  thereon  until 
July  18, 1910. 

"XI.  On  the  last  above  named  date  W.  O. 
Alexander  conveyed  the  land  in  controversy 
to  J.  A.  Morrow,  who  assumed  Alexander's 
obligations  to  the  state,  and  who  was  sub- 
stituted as  the  purchaser  of  said  land  in  the 
General  Land  Office;   and  the  said  Morrow 
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continued  to  reside  upon,  and  make  his  home 
upon,  said  land  until  after  the  expiration  of 
three  years  from  the  date  of  the  original  pur- 
chase. 

"XII.  Alexander  and  Morrow,  after  the 
purchase  of  same  by  Morrow,  and  prior  to 
the  expiration  of  three  years  from  the  date 
of  said  purchase,  erected  on  said  laud  valu- 
able Improvements  worth  more  than  $300. 

"XIII.  After  the  expiration  of  said  three 
years'  occupancy  Morrow  filed  with  the  Com- 
missioner of  the  General  Land  Office  proof 
of  said  occupancy,  as  required  by  law,  and 
the  Commissioner  of  the  General  Land 
Office  issued  to  said  Morrow  a  certificate  of 
occupancy  In  due  form  of  law,  on  August  16, 
1911. 

"XIV.  The  defendants  J.  A.  Morrow  and 
W.  O.  Alexander  have  had  actual,  adverse 
possession  of  the  land  In  controversy,  under 
said  award  as  public  school  land,  from  the 
state,  from  the  date  of  said  award  until  the 
present  time. 

"XV.  W.  O.  Alexander  and  J.  A.  Morrow 
made  valuable  improvements  on  said  land  in 
good  faith,  believing  they  had  a  right  to 
acquire  said  land  as  public  school  land, 
which  Improvements  when  completed  were  of 
the  value  of  $800. 

"XVI.  There  is  no  evidence  of  their  value 
at  the  time  of  the  trial,  nor  any  evidence  as 
to  whether  or  not  the  value  of  the  land  was 
Increased,  nor  as  to  the  value  of  the  land 
with  said  Improvements,  nor  is  there  any  evi- 
dence of  the  value  of  the  land  without  said 
improvements. 

"XVII.  J.  R.  Lawrence,  agent  for  plaintiff, 
A.  L.  Conoway,  on  or  about  the  15th  day  of 
July,  A.  D.  1910,  ofTered  to  pay  the  amount 
of  money  required  by  law  to  redeem  said  land 
from  the  tax  sale  hereinbefore  described,  to 
the  comptroller,  but  was  informed  by  him 
that  as  the  land  had  been  sold  as  school  land 
he  would  not  accej^t  a  tender  of  the  money 
necessary  to  redeem  the  same. 

"From  the  foregoing  findings  of  fact  I 
deduce  the  following: 

"Conclusions  of  Law. 

"That  the  plaintiff,  A.  La  Conoway,  showed 
title  which  authorizes  Judgment  for  him,  un- 
less the  defendant  has  shown  title. 

"The  award  to  the  land  In  controversy  and 
compliance  with  the  law  by  W.  O.  Alexander 
and  J.  A.  Morrow  shows  sufficient  title  to 
the  land  In  controversy  In  J.  A.  Morrow  to 
defeat  plaintilTs  recovery,  if  the  land  was 
public  school  land  when  it  was  certified  by 
the  Commissioner  of  the  General  Land  Office 
to  the  comptroller. 

"Tbe  law  did  not  confer  on  the  comptroller 
the  power  to  assess  county  taxes  on  laud  in 
unorganized  counties,  except  for  the  payment 
of  a  part  of  the  parent  county's  Indebtedness, 
and  In  this  case  the  comptroller's  office  as- 
sessed county  taxes  for  the  general  fund 


only,  and  sold  the  land  In  question,  in  part, 
for  payment  of  taxes  thus  assessed. 

"A  sale  for  taxes  is  void  If  any  part  of  the 
taxes  for  which  the  sale  Is  made  Is  UlegaL 

"The  power  vested  In  the  comptroller  to  as- 
sess state  taxes  was  a  quasi  Judicial  power, 
wlilch  must  have  been  exercised  by  the  comp- 
troller In  person,  and  could  not  have  been 
lawfully  delegated  to  the  chief  clerk  of  the 
tax  department;  hence  the  assessment  of  the 
state  taxes  for  the  payment  of  which  the 
sale  In  question  was  made  was  void,  and 
will  not  sustain  the  sale  for  state  taxes. 

"The  Commissioner  of  the  General  Land 
Office  was  not  authorized  to  sell  the  land  In 
question  as  public  school  land,  because  the 
right  of  redemption  was  revived  in  the  owner 
by  relief  acts,  and  remained  In  him  until 
after  the  award  to  W.  O.  Alexander,  and 
until  the  agent  for  plaintiff  offered  to  redeem, 
prior  to  the  institution  of  this  suit. 

"The  award  of  the  land  In  controversy  by 
the  Commissioner  of  the  General  Land  Office 
to  W.  O.  Alexander  is  not  such  title  as  wlU 
support  the  three-years  statute  of  limitations. 

"The  attempted  sale  by  the  comptroller, 
not  vesting  title  to  the  land  In  controversy 
in  the  public  free  school  fund.  Morrow  could 
not  hold  same  against  Conoway  under  the 
one-year  statute  of  limitation  passed  by  the 
Thirtieth  Legislature 

"No  pleadings  l>elng  filed  or  evidence  of- 
fered that  the  land  was  Increased  In  value 
to  the  extent  of  the  value  of  the  improve- 
ments sought  to  be  recovered,  and  no  plead- 
ings or  evidence  of  the  value  of  the  land 
without  such  Improvements  and  of  the  value 
of  the  land  with  such  Improvements,  no  Judg- 
ment can  be  rendered  for  the  defendants  for 
such  Improvements." 

In  the  seventh  finding  of  fact  it  is  stated 
that  the  land  "was  bid  in  for  the  state  public 
school  fund  by  said  Walsh,  as  aforesaid." 
The  trial  court  inadvertently  erred  in  this 
finding,  as  the  land  was  bid  In  for  the  state 
public  school  fund  by  the  comptroller  Instead 
of  his  chief  clerk,  Walsh.  With  this  correction, 
we  adopt  the  findings  of  fact  of  the  trial 
court  There  are  also  some  unimportant 
clerical  errors,  which  we  have  corrected. 

[1]  ETrror  is  assigned  to  the  sixth  and 
seventh  findings  of  fact,  wherein  the  trial 
court  found  that  the  chief  tax  clerk,  Walsh, 
made  the  assessment  of  the  land  in  con- 
troversy and  made  the  sale  thereof.  In  sup- 
port of  these  assignments  It  is  urged  that 
(his  court  should  review  the  findings  of  the 
trial  court  upon  these  issues,  because  all  of 
the  testimony  bearing  upon  same  is  doca- 
mentary  in  nature,  being  shown  by  the  depo- 
sitions of  Walsh  and  by  certificates  of  fact 
from  the  comptroller;  that  this  bdng  the 
nature  of  the  testimony,  this  court  is  there- 
fore in  no  manner  bound  to  accept  the  find- 
ing of  the  lower  court,  even  though  the  tes- 
timony should  be  conflicting,  but  should  de- 
termine the  conflict  in  accordance  with  the 
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preponderance  of  the  evidence,  as  this  court 
Is  In  as  good  a  position  to  pass  upon  these 
Issues  of  fact  as  the  lower  court  This  is 
not  a  trial  court...  and  under  the  Constitution 
and  laws  of  this  state  the  decision  of  Issues 
of  fact  Is  confided  to  the  district  court ;  and, 
since  the  testimony  supports  the  finding  of 
the  trial  court  lu  respect  to  the  issues  noted, 
we  decline  to  review  the  same. 

[2]  The  assessment  of  the  taxes  was  a 
quasi  Judicial  act,  which  the  comptroller 
could  not  delegate  to  a  clerk,  and  we  there- 
fore hold  the  tax  sale  void,  and  that  no  title 
whatever  passed  to  the  state  by  virtue  of  the 
sale.    27  A.  &  B.  Enc.  of  Law  (2d  Ed.)  p.  665. 

[3]  As  will  be  noted  from  the  findings  of 
f&ct.  Morrow  Is  claiming  the  land  by  virtue 
of  an  award  to  his  vendor,  Alexander,  made 
by  the  Commissioner  of  the  General  Land 
Office,  who  awarded  the  same  as  belonging 
to  the  school  fund,  upon  condition  of  occu- 
pancy and  Improvement,  as  is  required  by 
the  laws  relating  to  the  sale  of  such  lands. 
It  is  urged  by  api>ellant  that  by  virtue  of 
this  award  and  the  three  years'  occupancy 
of  the  land  by  MmseU  and  Alexander,  he  has 
acquired  title  by  limitation  under  the  three- 
years  statute  of  limitation.  But  under  the 
decisions  it  is  well  settled  that  the  inchoate 
right  which  be  acquired  by  his  award  Is  not 
title  or  color  of  title  sufficient  to  support 
the  statute,  at  least,  until  after  the  three 
years'  occupancy  required  by  law  has  been 
completed.  Besson  v.  Richards,  24  Tex.  Civ. 
App.  64,  58  S.  W.  611;  Garrison  v.  Arnett, 
126  S.  W.  611,  writ  of  error  refused  by 
Supreme  Court;  Johnson  v.  Knlppa,  127 
S.  W.  905 ;  Wolffarth  v.  De  Lay,  142  S.  W. 
617;  McCown  v.  McCafferty,  14  Tex.  Civ. 
App.  77,  86  8.  W.  617 ;  Williamson  v.  Brown, 
40  Tex.  Civ.  App.  402,  109  S.  W.  412. 

In  ^e  case  of  Besson  v.  Richards  (supra) 
it  was  said:  "The  inchoate  right  of  a  per- 
son whose  application  for  the  purchase  of 
fichool  lands  has  been  accepted  is  not  suffi- 
cient as  title,  or  color  of  title,  to  support 
the  statute  of  limitation  of  tliree  years. 
Such  character  of  title  Is  not  within  the 
terms  of  the  statute,  and  does  not  show  an 
already  existing  right  to  the  land.  We  thlnlc 
this  right  or  title  of  a  school-land  purchaser, 
prior  to  the  completion  of  his  three-years 
term  of  occupancy,  is  no  higher  than  the 
right  of  a  pre-emptor,  and  it  is  well  settled 
that  a  pre-emption  claim  is  not  such  title, 
or  color  of  title,  as  will  support  the  statute. 
In  the  case  of  Buford  v.  Bostlck,  58  Tex.  70, 
Judge  Bonner,  speaking  for  the  court,  says: 
'Title  or  color  of  title,  to  support  a  statute 
prescribing  so  short  a  period  of  limitations, 
should  come  within  its  terms,  or  plainly  wlth< 
in  its  spirit  A  pre-emption  claim,  until  per- 
fected. Is  not  a  title  defeasible  upon  the  non- 
performance of  conditions  subsequent,  but 
is  a  mere  inchoate  right,  which  may  ripen 
into  a  perfect  title  upon  the  performance 
of  certain  condittons  precedent  Neither  is 
157  S.W.-28 


it  an  already  existing  and  certain  demand 
for  land  issued  by  the  government  upon  an 
executed  consideration,  as  a  certificate  of 
headrlght,  land  warrant,  or  land  scrip,  but 
a  mere  privilege  or  right  of  possession,  suf- 
ficient under  the  statute,  as  against  all  but 
those  holding  under  a  superior  right  or  ti- 
tle^ to  maintain  trespass  to  try  title,  but 
not  sufficient  to  defeat  this  superior  right 
or  title  by  limitation.'  As  before  stated,  we 
can  see  no  distinction  between  the  character 
of  the  right  or  title  of  the  pre-emptor  and 
that  of  the  purchaser  of  school  land  prior  to 
the  completion  of  the  three-years  term  of 
occupancy,  as  up  to  that  time  such  purchaser 
holds  possession  under  a  contract  that  con- 
templates title  only  upon  the  performance  of 
certain  conditions  precedent.  Independent  of 
the  payment  ef  the  purchase  price.  The 
opinion  in  the  case  of  Buford  v.  Bostick, 
above  quoted,  is  sustained  by  the  case  of 
Sutton  V.  Carabajal,  26  Tex.  497,  and  Is  ap- 
prove and  followed  in  the  case  of  Clark  ▼. 
Smith,  69  Tex.  276." 

Further  discussion  of  this  question  would 
serve  no  useful  purpose,  as  the  authoritleB 
cited  foreclose  the  question  against  appel- 
lant's contention. 

[4]  Neither  did  the  trial  court  err  In  hold- 
ing that  the  one-year  statute  of  limitation 
of  March  16,  1906,  did  not  apply.  This  act 
was  entitled,  "An  act  to  prescribe  a  period 
of  limitation  within  which  any  person  claim- 
ing the  right  to  purchase  or  lease  public 
free  school,  state  university  or  asylum  lands 
heretofore  sold  or  leased  to  others,  shall 
bring  bis  suit  therefor,"  and  it  reads  as  fol- 
lows: 

"Section  1.  Be  it  enacted  by  the  Legislature 
of  the  state  of  Texas:  That  hereafter  all 
persons  claiming  the  right  to  purchase  or 
lease  any  public  tree  school  lands,  or  any 
lands  belonging  to  the  state  university,  or 
either  of  the  state  asylums  which  have  been 
heretofore  or  which  may  be  hereafter  sold 
or  leased  to  any  other  person  under  any 
provision  of  the  law  authorizing  the  sale 
or  lease  of  any  of  said  lands,  shall  bring 
his  suit  therefor  within  one  year  after  this 
act  goes  into  effect,  or  after  the  date  of  the 
award  of  such  sale  or  lease,  if  such  award 
is  made  after  the  taking  effect  of  this  act, 
and  not  thereafter. 

"Sec.  2.  If  no  suit  has  been  instituted  by 
any  person  claiming  the  right  to  purchase 
or  lease  any  of  said  land  within  the  i>eriod 
of  time  limited  In  the  first  section  of  this 
act,  it  shall  be  conclusive  evidence  that  all 
the  reqoirements  of  the  law  with  reference 
to  the  sale  or  lease  of  such  lands  have  been 
complied  with ;  provided  that  nothing  In 
this  act  shall  be  construed  to  affect  the 
state  of  Texas  in  any  action  or  proceeding 
that  may  be  brought  by  it  in  respect  to  any 
of  said  lands." 

See  Acts  of  Twenty-Ninth  Legislature,  p. 
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3S,  c^  29;  Revised  Statutes  19U«  arts.  6458, 
5459. 

The  land  In  controversy  was  not  public 
free  school  land,  and  the  statute  Just  quoted 
does  not  relate  to  any  except  such  land.  It 
had  long  since  been  patented,  and  to  hold 
that  one  claiming  title  thereto  by  virtue  of 
an  unauthorized  award  from  the  Land  Com- 
missioner, which  carried  witli  it  no  right  or 
title  whatever,  would  vest  title  In  the  ad- 
verse claimant  under  the  one-year  statute 
would  be  to  give  to  the  statute  an  interpre- 
tation in  no  wise  supported  by  Its  language. 
As  we  construe  the  statute,  it  has  reference 
to  adverse  claimants  to  school  lands,  and 
cannot  be  consti'ued  as  relating  to  land  which 
had  previously  been  patented,  and  to  which 
the  free  school  fund  had  no  title  whatever. 

What  has  been  said  disposes  of  all  the 
assignments  of  error,  and,  finding  no  error, 
the  judgment  Is  attinued. 

Mckenzie,  J.,  did  not  ait  in  this  case. 


MISSOURI,  K.  &  T.  RY.  CO.  OF  TEXAS  v. 
DUNN. 

(Court  of  Civil  Appeals  of  Texas.     Austin. 

April  30,  1913.    Rehearing  Denied 

May  28,  1913.) 

1.  Tbiai.  (I  252*)  — I  NBTBuoTioNS  — Applica- 
bility TO  Evidence. 

In  an  action  against  a  railroad  company  for 
damages  to  a  shipment  of  cattle  caused  by  delay 
and  rough  handling,  a  requested  charge  that  if 
the  cattle  were  shipped  on  the  first  freight  train 
a,fter  being  received  by  defendant,  and  the  train 
vns  run  on  regular  schedule  time,  then  no  dam- 
ages for  delay  could  be  recovered,  was  pi-operly 
denied,  where  there  was  no  evidence  showing 
that  the  shipment  went  out  on  the  first  train 
after  receipt 

(Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  II  505,  59fMil2;   Dec.  Uig.  |  252.*] 

2.  Carriers   (|  215*)  —  Carbiaoe  of  Live 
STOck— Delay. 

A  carrier  cannot  absolve  itself  from  liabil- 
ity for  injuries  to  a  shipment  of  cattle  caused 
by  negligent  delay  by  merely  showing  that  the 
cattle  were  shipped  on  a  freight  train  which 
proceeded  on  schedule  time,  where  it  did  not  ap- 
pear that  the  train  was  operated  upon  such 
schedule  that  it  would  reach  the  destination 
within  a  reasonable  time. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  |  923 ;  Dec.  Dig.  |  215.*] 

3.  Trial  (|  261*)— Instructions— Ebboneous 
Request. 

Where  a  special  charge  covering  a  phase  of 
the  case  not  dealt  with  by  the  main  charge  was 
incorrectly  drawn,  it  may  be  properly  refused, 
and  the  court  is  under  no  duty  to  prepare  and 
give  a  proper  special  charge. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent. 
Dig.  11  484,  660,  671,  673,  675;  Dec.  Dig.  { 
261.*] 

Appeal  from  McLennan  County  Court; 
Sam  B.  Stratton,  Special  Judge. 

Action  by  Penn  G.  Dunn  apiainst  the  Mis- 
souri, Kansas  tc  Texas  Railway  Company  of 
Texas.  Begun  in  justice's  court  and  ap- 
pealed  by  defendant  to  the  county   court, 


where   judgment   was   again   rendered   for 
plaintur,  and  defendant  appeals.     Affirmed. 

Alex.  S.  Coke,  of  Dallas,  and  J.  W.  Cocke 
and  Spell  &  Sanford,  all  of  Waco,  for  appel- 
lant 

RICE,  J.  This  suit  was  brought  by  ap- 
pellee in  the  justice's  court  against  St  Louis 
&  Southwestern  Railway  Company  of  Texas 
and  appellant,  to  recover  damages  alleged  to 
have  been  sustained  to  a  car  load  of  cattle 
shipped  by  him  from  Mt  Calm,  via  Waco,  to 
Ft  Worth ;  the  grounds  of  negligence  alleged 
being  delay  and  rough  handling  en  route, 
whereby  he  sustained  loss,  as  claimed.  A 
trial  in  the  Justice's  court  resulted  in  favor 
of  appellee  against  both  companies  for  the 
sum  of  $185.  On  appeal  to  the  county  court 
judgment  was  rendered  in  behalf  of  appel- 
lee against  appellant  for  the  sum  of  $200, 
but  in  favor  of  the  former  company,  from 
which  Judgment  this  appeal  is  taken. 

The  record  shows  that  the  shipment  left 
Mt  Calm  about  9:20  on  Thursday  night,  the 
29tb  of  September,  1910,  reaching  Waco  be- 
tween 11  and  12  o'clock,  and  was  delivered 
by  the  first-named  company  to  appellant  at 
1  o'clock  that  night,  but  did  not  leave  Waco 
until  after  5  o'clock  the  next  morning,  reach- 
ing Hillsboro  about  6:15  a.  m.,  where  it  was 
delayed  for  six  hours,  finally  leaving  there 
at  12^0,  reaching  Ft  Worth  at  5:45  Friday 
evening,  too  late  for  the  market  of  that  day. 
No  rough  handling  nor  appreciable  delay 
was  shown  as  against  the  St  Louis  ft  South- 
western Railway  Company,  but  it  appeared 
that  the  cattle  were  roughly  handled  by  ap- 
pellant both  at  Waco  and  Hillsboro,  where- 
by they  were  bruised  and  Injured,  and  that 
appellant  was  guilty  of  delay  In  falling  to 
deliver  them  at  Ft  Worth  in  time  for  Fri- 
day's market;  the  evidence  showing  on  the 
part  of  appellee  that  from  eight  to  ten  hours 
is  the  usual  and  ordinary  time  for  shipments 
of  this  character  from  Mt  Calm  to  Ft 
Worth.  The  market  being  very  poor  on  Sat- 
urday, appellee  was  forced  to  hold  the  cattle 
over  until  Monday,  at  which  time  they  were 
sold  for  less  than  they  would  have  brought 
had  they  reached  Ft  Worth  In  time  for 
the  Friday  market;  that  they  likewise  lost 
in  weight  and  marketable  appearance  by  rea- 
son of  such  delay  and  injury,  and  brougbt 
less  by  reason  thereof. 

[1 , 2]  The  court  did  not  err  in  refusing 
special  charge  No.  2,  to  the  effect  that  If  the 
cattle  were  forwarded  from  Waco  by  its  first 
through  freight  train  running  on  regular 
schedule  time,  yet  if  same  could  not  have 
reached  Ft  Worth  In  time  for  Friday's  mar- 
ket, then  said  market  could  not  be  the  basis 
upon  which  to  predicate  a  recovery,  but  such 
basis  should  be  the  dlfT'^rence  between  the 
Saturday  and  Monday'it  market,  and,  as 
Saturday's  market  was  lower  than  that  of 
Monday  upon  which  the  ciattle  were  sold. 
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tben  It  was  their  duty  to  find  for  defendant 
on  the  Issue  of  delay,  because:  First,  there 
was  no  evidence  showing  that  this  shipment 
went  out  on  the  first  freight  train  after  its 
receipt  by  appellant;  and,  second,  even  if  it 
Iiad  been  so  shown,  then  it  would  not  neces- 
sarily hare  been  absolved  from  negligence 
merely  by  running  on  schedule  time,  unless 
it  be  shown  that  a  train  operated  upon  such 
schedule  would  reach  Ft  Worth  within  a 
reasonable  time. 

[3]  But  appellant  contends  that,  even  if 
this  charge  was  incorrect,  it  suggested  a 
phase  of  the  case  not  covered  by  the  main 
charge,  and  therefore  the  court  should  have 
given  a  proper  charge  on  this  subject  If 
the  special  charge  was  incorrect  as  drawn, 
it  was  not  the  duty  of  the  court  to  prepare 
and  give  a  proper  special  charge.  Unless  the 
requested  instruction  be  legal  and  correct  in 
the  very  terms  asked,  it  is  not  the  duty  of 
the  court  to  give  it,  whether  or  not  it  is 
suggestive  of  what  should  have  been  given. 
Water  Co.  v.  Cauble,  19  Tex.  Civ.  App.  417, 
47  S.  W.  538. 

We  think  the  court  gave  the  true  measure 
of  damages  in  this  case,  and  that  the  charge 
as  given  was  not  upon  the  weight  of  evi- 
dence. Nor  do  we  think  that  the  charge  was 
misleading,  as  contended. 

We  do  not  think  that  the  court  erred  in 
Instmcting  the  Jury  that  they  might  find 
against  that  defendant  only  that  they  be- 
lieved the  evidence  showed  was  guilty  ei- 
ther of  delay  or  rough  handling,  and  appor- 
tion the  damage's  in  accordance  therewith, 
as  contended  by  appellant  in  its  fifteenth  and 
sixteenth  assignments.  This  charge,  If  error 
at  all,  was  not  prejudicial  to  the  rights  of 
appellant,  but  to  those  of  the  St  Louis  & 
Southwestern  Railway  Company,  since  the 
evidence  failed  to  show  any  rough  handling 
on  their  part  and  was  hardly  sufficient  to 
raise  the  issue  of  delay. 

Finding  no  error  in  the  proceedings  of  the 
trial  court,  its  Judgment  is  in  all  things  af- 
firmed. 

AflSrmed. 


PRESSLER  V.  BARREDA. 

(Court  of  Civil  Appeals  of  Texas.    San  Antonio. 

April  30,  1913.    Rphearipg  Denied 

Jane  4,  1913.) 

1.   liANDLOBD   AND   TENANT   (J  209*)— LEASB— 

LiABiLrrx  FOB  Rent— Subletting. 

Where  a  lease  provided  '  that  the  tenant 
might  sublet  the  premises,  bnt  that  his  liability 
for  rent,  should  not  be  ditnimshed  or  released 
thereby,  and  that  the  anbtenants  should  also 
be  bound  to  pay  the  rent  to  the  landlord,  and 
not  to  the  lessee,  and  should  be  bound  to  pay 
the  notes  given  to  the  landlord  for  rent,  etc., 
Roch  provision  bound  the  tenant  for  the  rent 
whether  he  sublet  thti  premises  or  not 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  if  832-834;  Dec.  Dig.  i 
209.*] 


2.  Evidence  (|  441*)— Wbittbn  Leabb— Vabi- 

ANCE   BT   PaROI. 

A  provision  In  a  written  lease,  authorizing 
the  tenant  to  sublet  the  premises,  but  provid- 
ing that  the  same  should  not  aSect  the  tenant's 
Uability  for  rent,  could  not  be  varied  by  any 
contemporaneous  parol  agreement 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  $§  1719,  1723-1763,  1'765-1845, 
2030-2047 ;    Dee.  Dig.  §  441.*] 

3.  Landlobd  and  Tenant  (§  209*)— Kent 
Notes  —  Action  —  Contract  with  Subten- 
ants—Evidence. 

Where  a  lease  provided  that  the  tenant 
might  sublet,  but  that  such  subletting  should 
not  affect  the  tenant's  liability  for  rent,  the 
tenant's  contract  with  his  subtenants  was  not 
material  in  an  action  by  the  landlord  against 
the  tenant  on  notes  given  for  rent  to  accrue. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  §§  832-834;  Dec.  Dig.  | 
200.»] 

4.  Landlord  and  Tenant  (S  231*)— Liabil- 
ITT  FOB  Rent— Release. 

In  a  lease  authorizing  the  tenant  to  sublet 
but  providing  that  no  subletting  should  affect 
the  tenant's  liability  for  rent,  evidence  that  the 
tenant,  on  informing  the  landlord  that  he  was 
ill  and  wished  to  sublet  the  premises  and  go 
away  and  rest  for  six  months,  was  told  that 
it  made  no  difference  to  the  landlord  who  oc- 
cupied the  premises  so  long  as  the  rent  was  paid, 
and  that  the  tenant  should  go  ahead  and  rest 
up.  did  not  show  a  release  of  the  tenant's  lia- 
bility for  rent. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cent   Dig.  {{  926-934;    Dec.  Dig.  f 

5.  Landlord  and  Tenant  (§  231')- Action 
FOR  Rent — Defenses — Adjoining  Premises 
—Unsanitary  Condition— Evidence. 

Evidence  of  an  unsanitai?  condition  of  ad- 
joining premises  belonging  to  a  landlord,  in  the 
absence  of  allegation  or  proof  that  the  tenant's 
subtenants  vacated  the  leased  premises  on  ac- 
count thereof,  was  inadmissible  as  a  defense  to 
an  action  for  rent 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant  Cent  Dig.  iS  926-934;  Dec.  Die.  { 
231. »] 

6.  Trial  ($  170*)- Question  fob  Court  ob 
JuBT— Direction  of  Verdict. 

In  an  action  on  rent  notes,*  the  court  prop- 
erly directed  a  verdict  for  plaintiff,  where  de- 
fendant offered  no  valid  defense  thereto. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i§  390-394 ;    Dec.  Dig.  §  170.*] 

7.  Landlord  and  Tenant  rt  195*)— Action 
for  Rent— Occupancy  of  Premises. 

Where  defendant  gave  notes  for  rent  under 
a  lease,  the  fact  that  he  did  not  occnpy  the 
premises  for  the  whole  term  was  immaterial 
to  his  liability  on  the  notes. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant  Cent  Dig.  §§  790-793;  Dec.  Dig.  § 
105.*] 

8.  Landlord  and  Tenant  (5  209*) — Sublet- 
TiNo— Collection  of  Bents. 

Where  a  lease  authorized  a  tenant  to  sub- 
let, and  made  the  subtenants  liable  to  the  land- 
lond  for  rent,  it  was  the  duty  of  the  tenant 
and  not  of  the  landlord,  to  collect  the  rents 
from  the  subtenants. 

[E>d.  Note.— For  other  cases,  see  Landlord  and 
Tenant  Cent  Dig.  ff  832-834;  Dec.  Dig.  { 
209.*] 

Appeal  from  Cameron  County  Court;  Jno. 
Bartlett,  Judge. 
Action  by  C.  P.  Barreda  against  W.  M. 
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Preesler.     Jndgment  for  plaintiff,  and   de- 
fendant appeals.     Affirmed. 

Graham,  Jones,  West  &  Dancy,  of  Browns- 
ville, for  appellant  J.  T.  Canales,  of  Browns- 
ville^ and  Gus  L.  Kowalski,  of  KingsvUle,  for 
appellee. . 

FLY,  O.  J.  This  is  a  suit  on  three  prom- 
issory notes,  each  for  $00,  due,  respectively-, 
on  May  1,  June  1,  and  July  1,  1911,  Insti- 
tuted by  appellee,  the  payee  therein,  against 
appellant,  the  maker  of  the  notea  The  notes 
were  executed  in  connection  with  a  written 
lease  contract,  for  certain  premises  in 
Brownsville,  in  which  the  property  was 
leased  by  appellee  to  appellant,  and  appel- 
lant sought  to  evade  payment  on  the  ground 
that  appellee  had  anthorized  a  subletting  of 
the  premises,  and  had  released  appellant 
fhHD  farther  liability.  The  court  instructed 
a  verdict  for  appellee,  and  on  the  verdict 
the  Judgment  in  favor  of  appellee  was  ren- 
dered, from  which  appellant  has  perfected 
thla  appeaL 

[1]  The  lease  contract,  which  was  execut- 
ed contemporaneously  with  the  execution  of 
the  notes,  contains  the  following  stipula- 
tion: "And  said  lessor  hereby  gives  to  said 
lessee,  if  necessary,  the  privilege  of  subrent- 
ing sfiid  premises  providing  the  said  sub- 
renting is  made  under  the  exact  terms  of 
this  contract  and  providing  further  that  the 
liability  of  said  lessee  for  the  rents  speci- 
fied in  this  contract  are  not  to  be  in  any  way 
diminished  or  released  by  reason  of  said 
subrenting  and  further  that  such  sublessee 
shall  also  be  bound  to  pay  said  rents  to  the 
said  lessor  and  not  to  said  lessee,  and  far- 
ther that  such  sublessee  shall  be  bound  to 
pay  the  aforementioned  notes  to  lessor  as 
hereinbefore  stated  and  that  a  Hen  be  and 
is  hereby  reserved  upon  the  interest  of  said 
sublessee  and  •  assigns  in  and  to  the  same 
and  the  property  of  such  sublessee  upon  said 
premises,  as  aforestated  in  favor  of  said 
lessor,  his  heirs  and  assigns,  prior  and  pref- 
erable to  any  and  all  other  liens  thereupon 
whatsoever." 

[2]  That  stipulation  binds  appellant  to  the 
payment  of  the  rent,  whether  he  sublet  the 
premises  or  not,  and  that  provision  of  the 
contract  could  not  be  varied  by  any  con- 
temporaneous parol  agreement 

[S,  4]  The  contract  between  appellant  and 
hla  subtenants  could  in  no  manner  affect  his 
obligations  to  appellee,  and  it  was  properly 
excluded  from  the  Jury.  Appellee  did  not 
sign  it,  and  was  not  bound  by  its  provisions. 
Appellee  did  not  agree  to  release  appellant 
from  liability  and  accept  the  subtenants  in 
his  stead.  The  evidence  of  appellant  fails 
to  show  his  release  by  appellee.    The  latter 


merely  recognised  appellant^a  right  under 
the  lease  contract  to  sublet  the  premises. 
All  that  appellant  testified  was  that  he  told 
appeUee  that  he  was  sick  and  wanted  to  go 
off  and  rest  for  six  months,  and  that  he 
had  sublet  the  premises.  To  that  informa- 
tion appellee  replied  "that  it  did  not  make 
any  difference  to  him  who  occupied  the  prem- 
ises so  long  as  the  rent  was  paid,  and  told 
me  to  go  ahead  and  rest  up."  There  Is 
nothing  in  the  evidence  tending  to  show  a 
release  of  appellant  from  payment  of  the 
rent 

[I]  The  elj^th,  ninth,  tenth,  fourteenth. 
fifteenth,  and  sixteenth  assignments  of  error 
are  in  reference  to  testimony  showing  the 
unsanitary  condition  of  adjoining  property 
owned  by  appellee.  It  was  not  alleged  or 
proved  that  appellant's  subtenants  vacated 
the  premises  on  account  of  the  unsanitary 
condition  of  the  premises,  or  that  appellant 
was  in  any  way  hindered  in  his  use  of  the 
rented  property  by  such  condition.  The  ev- 
idence had  no  bearing  on  any  issue  in  the 
case,  and  was  properly  excluded. 

THie  second  assignment  is  in  terms  waived 
by  appellant,  and  it  is  not  copied  into  the 
brief,  and  yet  two  propositions,  purporting 
to  be  under  the  second  assignment  of  error, 
are  urged  in  the  brief.  Of  course  they  will 
not  be  considered.  The  second  assignment 
of  error  in  the  record  has  no  relation  what- 
ever to  the  two  propositions  In  the  brief. 

[6]  The  court  did  not  err  in  Instructing  a 
verdict  for  appellee.  Appellant  offered  no 
defense  whatever  to  the  -  payment  of  the 
notes.  The  case  of  Mays  v.  Sanders,  90  Tex. 
132,  37  S.  W.  595,  is  not  at  all  applicable  or 
pertinent  to  the  facts  in  this  case. 

[7]  If  appellant  did  not  occupy  the  prem- 
ises for  the  whole  time  for  which  he  had 
leased  them,  that  fact  did  not  relieve  him 
from  the  payment  of  his  promissory  notes, 
nor  devolve  any  duty  on  appellee  to  rent  the 
premises  to  some  other  person.  The  authori- 
ties cited  by  appellant  have  no  relation  to  a 
case  of  this  character.  The  premises'  were 
leased  to  appellant  to  be  used  by  him  or 
not  as  he  saw  proper,  and  appellee  had  no 
authority  to  lease  them  again  when  not  oc- 
cupied by  appellant,  unless,  perhaps,  he  had 
been  notified  by  appellant  that  he  bad 
breached  the  contract. 

[t]  Appellee  was  not  the  guardian  of  ap- 
I>ellant,  and  it  did  not  devolve  on  him  to 
collect  rents  due  appellant  by  his  subtenants. 
Appellee  had  not  accepted  the  subtenants  and 
released  appellant,  and  it  was  the  business 
of  the  latter  to  collect  rent  due  him.  The 
case  of  Johnson  v.  Bank,  29  S.  W.  677,  is 
not  pertinent  to  the  facts  of  this  case.  The 
law  of  indorsement  is  not  involved  herein. 

The  Judgment  is  affirmed. 
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EIJJOTT  T.  CLABK  et  al. 
(Court  of  cavil  Appeal*   of   Texas.     DaUaa. 

May  10,  1913.) 
Fbaud  (S  17*)— Mibbeprksentation— Saxb. 

Where  the  owners  of  a  bowling  alley  con- 
ceoled  from  the  purchaser  of  a  one-half  in- 
terest that  the  property  was  subject  to  a 
mortgage,  representing  that  one  of  the  parties 
had  purchased  the  property  for  $425,  the  half 
interest  being  sold  for  |250,  the  concealment 
constituted  a  fraudulent  misrepresentation 
giving  the  purchaser  a  right  of  action. 

IBd.  Note.— For  other  cases,  see  Fraud, 
Cent  Dig.  i  16;   Dec.  Dig.  i  17.*] 

Appeal  from  Navarro  County  Court;  J.  M. 
Blandlng,  Judge. 

Action  by  W.  F.  Elliott  against  M.  V. 
Clark  and  another.  From  a  judgment  for 
defendants,  plaintiff  appeals.  Reversed  and 
remanded. 

Jack  Sc  Jack,  of  Corslcana,  for  appellant 
W.  W.  Ballew,  of  Corslcana,  for  appellees. 

RASBDRT,  J.  Appellant  instituted  this 
BTilt  In  the  court  below  against  appellees  to 
recover  $250,  alleging  that  .In  March,  1912, 
be  purchased  from  appellees  a  half  Interest 
in  a  bowling  alley  and  certain  equipments 
and  fixtures  sitnated  in  Corslcana,  paying 
therefor  $250  cash  and  for  which  appellees 
claimed  to  have  paid  $425 ;  that  at  the  time 
be  purchased  same  appellees  claimed  title 
tiiereto  free  of  liens  or  incumbrances;  but 
tbat  after  his  purchase  of  same  it  developed 
that  one  J.  F.  Massey  had  a  mortgage  there- 
on to  secure  payment  of  12  notes  aggregat- 
ing $300,  executed  by  appellee  Clark,  which 
was  known  to  appellees  when  appellant  pur- 
chased the  property;  but  that  appellees 
fraudulently  concealed  and  misrepresented 
the  existence  of  said  mortgage  for  the  pur- 
pose of  deceiving  him  and  inducing  him  to 
pnrcbase  said  property ;  and  that  he  was  so 
deceived  and  Induced  to  purchase  same.  It 
was  further  shown  tbat  the  said  Massey, 
owner  of  said  notes  and  mortgage,  had  ^ued 
tbereon,  sequestrated  the  property,  and  aft- 
erwards foreclosed  bis  lien  and  bought  In 
tbe  property,  etc.  Appellant  urged  tbat  be- 
cause of  said  facts  the  title  to  said  property 
bad  failed,  and  he  prayed  judgment  for  the 
amount  Appellees,  in  answer  to  the  suit, 
alleged  tbat  appellant  bought  the  property 
from  appellee  White,  who  had  bought  from 
appellee  Clark,  and  expressly  agreed  to  i^y 
the  Massey  notes,  etc.  It  was  also  charged 
by  tbe  answer  tbat  appellant  colluded  with 
Massey,  the  owner  of  said  notes,  by  refus- 
ing to  pay  tbe  notes  as  they  matured,  and 
procured  htm  to  sue  on  said  notes  and  fore- 
close said  mortgage  lien  resulting  in  a  judg- 
ment, etc.,  against  appellee  Clark,  which 
would  not  have  resulted  if  appellant  bad  ob- 
served bis  contract  and  paid  said  mortgage 
debt  Judgment  was  asked  against  appel- 
lant for  amount  of  tbe  Massey  judgment 
agmuat  Clark  and  tbat  appellant  take  noth- 


ing by  his  suit  against  either  appellee.  l%e 
case  was  tried  without  jury  and  judgment 
was  against  appellant  No  disposition  is 
made  of  appellees'  cross-action  by  the  judg- 
ment From  said  Judgment  this  app«il  is 
taken. 

There  is  no  statement  of  facts,  but  upon 
request  of  appellant  the  court  filed  conclu- 
sions of  fact  and  law;  the  conclusions  of 
fact  material  to  tbe  disposition  of  tbe  ap- 
peal being  that  on  March  14,  1912,  appellee 
White  sold  a  one-half  interest  in  tbe  proper- 
ty to  appellant  for  $250  cash,  retaining  tbe 
remaining  one-half  interest  in  himself,  but 
surrendering  the  business  and  its  manage- 
ment to  appellant;  tbat  appellee  White  made 
no  representations  to  appellant  as  to  any 
Incumbrance  on  tbe  property,  nor  did  he 
warrant  the  title,  but  did  say  at  that  time 
that  he  let  appellee  Clark  have  $425  with 
which  to  purchase  the  property;  that  appel- 
lee White  before  the  sale  informed  appellant 
that  tbe  monthly  expense  of  tbe  business 
was  $65,  but  that  a  part  of  the  building  In 
which  the  business  was  conducted  rented  tor 
$10  per  month,  which  would  reduce  the  ex- 
pense to  $45 ;  that  at  tbe  date  of  tbe  sale 
there  was  a  registered  chattel  mortgage 
against  tbe  pro^rty  securing  payment  of 
12  notes  of  $25  each,  maturing  monthly  and 
given  by  Clark,  from  whom  appellee  White 
purchased  the  property,  to  said  Massey ;  that 
the  rent  of  tbe  building  In  which  said  busi- 
ness was  conducted  was  $30  per  month,  and 
that  sum  with  tbe  Massey  notes  falling  due 
each  month  made  up  tbe  $55  of  expense, 
and  which  was  reduced  to  $45  by  subletting 
a  part  of  tbe  building  at  $10  per  month; 
that  appellant  took  possession  of  the  busi- 
ness and  conducted  it  until  the  first  of  the 
following  month,  when  be,  for  tbe  first  time, 
learned  of  the  debt  and  mortgage;  appellant, 
paid  the  first  note  after  going  into  posses- 
sion of  the  business,  but  refused  thereafter 
to  do  so ;  appellee  White  also  refused  to  pay 
the  Massey  notes,  whereupon  Massey  sned, 
sequestrated,  foreclosed  his  lien,  and  bought 
the  property  under  sheriff's  sale. 

In  the  manner  in  which  the  record  in  this 
cause  is  presented  we  think  it  our  duty  to 
reverse  tbe  Judgment  of  the  court  below. 
The  court  concludes  from  bis  findings  of 
facts  that  same  do  not  in  law  constitute  mis- 
representations of  tbe  title  to  tbe  property. 
In  so  concluding  we  think  the  court  erred. 
It  occurs  to  us  that  tbe  concealment  of  a 
fact  so  material  as  tbe  mortgage  upon  tbe 
property  is  such  an  act  or  omission  as  con- 
stitutes fraud  or  deceit,  and  ought  to  go 
to  the  Jury  or  be  considered  by  the  court 
along  with  such  other  facts  and  circumstanc- 
es as  may  have  been  properly  admitted  in 
testimony  under  appellant's  claim  that  be 
was  deceived  by  appellees  in  relation  to  tbe 
title  to  the  property.  The  court  finds  as 
matter  of  fact  tbat  "no  representations"  were 
made   concerning   the  mortgage,   which   by 
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analysis  means  he  withheld  from  appellant 
a  fact  material  to  the  title  to  the  property 
purchased  by  appellant  Concealment  of  a 
material  fact,  by  which  an  undue  advantage 
is  secured,  is  obviously  as  much  calculated  to 
injure  as  affirmatively  misrepresenting  the 
true  status. 

Further,  the  court  finds  that  appellee 
White  told  appellant  that  he  gave  appellee 
Clark  f425  with  which  to  purchase  the  prop- 
erty. The  effect  of  this  statement  was  clear- 
ly calculated  to  mislead  appellant  into  the 
belief  that  there  was  no  Hen  upon  the  prop- 
erty, particularly  so  since  the  court  also 
found  that  the  half  interest  was  sold  for 
$250,  and  from  which  the  presumption  would 
arise  that  the  value  of  the  property  was 
fixed  at  $500,  and  that  appellant  would  not 
have  purchased  same  under  conditions  which 
Would  have  involved  paying  the  full  value 
of  same.  Generally,  each  party  to  a  con- 
tract is  bound  in  every  case  to  communicate 
to  the  other  his  knowledge  of  all  material 
tacts,  provided  he  knows  the  other  to  be 
ignorant  of  them  and  they  be  not  open  and 
naked  or  equally  within  reach  of  his  ob- 
servation. Elevator  &  Compress  Co.  v. 
Mitchell,  7  Tex.  Qv.  App.  231,  28  S.  W.  45. 

In  accordance  with  the  views  expressed, 
and  since  it  does  not  appear  that  the  court 
below  had  In  mind  the  rule  just  stated,  the 
Judgment  of  the  court  below  lis  reversed,  and 
the  cause  remanded. 


MISSOURI,  K.  &  T.  RY.  CO.  et  aL  v.  WAT- 
SON et  aL 

(Court  of  Civil  Appeals  of  Texas.    Ft.  Worth. 

March  29,  1913.    Rehearing  Denied 

May  3,  1913.) 

1.  Cabbiers  (I  58*) — Cabbiaoe  of  Goods  — 
Bill  of  Lading — Rights  of  Transferee. 

Under  a  bill  of  lading  providing  that  the 
carrier  would  not  be  liable  for  any  fault  of  the 
shipper  or  discrepancy  in  weight,  it  was  not 
liable  to  the  transferee  of  the  shipper's  draft 
with .  bill  of  lading  attached,  for  the  amount 
overpaid  on  account  of  such  discrepancy. 

[Ed.    Note. — For   other    cases,    see    Carriers, 
Cent.  Dig.  |§  179-190;    Dec.  Dig.  f  Sa*] 

2.  Carriers  (f  69*)— Cabbiaoe  of  Goods  — 
Bill  of  Ladino — Action  bt  Tbansfebeb— 
Evidence. 

Evidence,  in  an  action  against  a  carrier  for 
the  amount  overpaid  by  plaintiff  upon  a  draft 
with  bill  of  lading  attached,  showing  a  ship- 
ment of  62,000  pounds  of  corn  when  in  fact 
the  car  contained  but  46,000  pounds,  held  to 
show  that  the  bill  of  lading  truly  indicated  the 
amount  delivered  for  carriage. 

{Eld.    Note.— For   other   cases,    see    Carriers, 
Cent.  Dig.  Jj!  217-219,  222,  228,  230,  232-239 
Dec  Dig.  f  69.*] 

3.  Cabbiebs  (t  69*)— Cabbiaoe  of  Goooa— 
Action  by  Tranbfebek  of  Bill  of  Lading 
— Effect  of  Shipment. 

In  an  action  against  a  carrier  for  the 
amount  overpaid  by  plaintiff  upon  a  draft  with 
bill  of  lading  attached  showing  a  shipment  of 
62,000  pounds  of  corn  when  in  fact  the  car 
when  unloaded  contained  but  46,000  ponnds, 
tried  before  the  court  without  a  jury  and  with- 


out any  finding  of  fact,  a  judgment  generally 
for  plaintiff  was  not  a  finding  that  but  46.000 
pounds  were  originally  delivered  to  plaintiff. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  §5  217-219,  222.  228,  230,  232-239; 
Dec.  Dig.  I  &.♦] 

4.  Appeal  and  Ebbob  (J  934*)— Review  — 
Peesumptions  in  Aid  of  Judgment. 

On  appeal  in  an  action  tried  withont  a 
jury  and  without  any  finding  of  fact,  every  rea- 
sonable intendment  of  the  evidence  must  be 
indulged  in  aid  of  the  judgment. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  $S  3777-3781,  37ffi;  Dec. 
Dig.  I  934.*] 

Appeal  from  Young  County  Court;  B.  W. 
Fry,  Judge. 

Action  by  A.  C.  Watson  and  others  against 
the  Missouri,  Kansas  &  Texas  Railway  Com- 
pany and  others.  Judgment  for  plaintiffs, 
and  defendants  appeal.    Affirmed. 

Spoonts,  Thompson  Se  Barwise,  of  Vt 
Worth,  and  Arnold  &  Arnold,  of  Graham,  for 
appellants.  J.  Hi.  Simpson,  of  Graham,  Theo. 
Mack,  of  Ft  Worth,  and  C.  W.  Johnson,  of 
Graliam,  for  appellees. 

CONNER,  C.  J.  On  appeal  from  a  jastlce 
court,  appellees  recovered  a  judgment  against 
appellants  for  the  sum  of  $150.90;  this  siun 
being  the  amonnt  overpaid  by  them  upon  a 
draft  with  bill  of  lading  attached  showing 
a  shipment  of  61,890  pounds  of  com  from 
Rentlsville,  Okl.,  via  the  Missouri,  Kansas, 
&;,  Texas  Railway  Company  to  Wichita  Falls. 
Tex.,  and  from  Wichita  Falls  over  the  Wich- 
ita Falls  &  Southern  Railway  to  New  Castle, 
Young  county,  Tex.  When  the  car  of  com 
in  question  was  unloaded  at  New  Castle,  it 
was  found  to  contain  but  45,000  pounds,  in- 
stead of  61,890  pounds  as  shown  by  the  bill 
of  lading.  It  appears  that  the  shippers  In 
Oklahoma  upon  receipt  of  the  affidavit  of  the 
New  Castle  agent  as  to  the  actual  number  of 
pounds  of  com  received  by  him  acknowledged 
that  the  original  bill  was  incorrect,  and  tbey 
thereupon  refunded  a  proportionate  part  of 
the  purchase  price  to  their  immediate  ven- 
dees, and  the  railway  company  in  tnm  re- 
funded to  the  shippers  a  proportionate  part 
of  the  freight  that  had  been  charged  and 
collected,  and  the  main  contention  now  made 
by  appellants  is  that  they  are  not  liable  for 
the  discrepancy  in  weight;  it  being  insisted 
that  the  undisputed  evidence  shows  that 
but  45,900  pounds  of  com  was  ever  delivered 
in  the  first  instance  to  the  Missouri,  Kansas. 
4  Texas  Railway  Company. 

[1]  In  view  of  the  fact  that  the  bill  of  lad- 
ing attached  to  the  draft  and  paid  by  appel- 
lees contained  a  provision  to  the  eCTect  that 
the  railway  company  would  not  be  held  lia- 
ble for  any  fault  of  the  shippers  or  discrep- 
ancy in  weights,  we  wcuild  have  no  hesitation 
In  supporting  the  view  of  the  law  presented 
by  appellant  See  Hutchinson'  on  Carriers, 
§{  122,  125a;  Pollard  v.  Vinton,  105  U.  S. 
7,  26  L.  Ed.  998 ;   Friedlander  v.  T.  &  P.  Ry. 
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Co.,  130  U.  S.  423,  9  Sup.  Ot  670,  32  I*  Ed. 
991;  Cohen  Bros.  ▼.  M.,  K.  &  T.  By.  Co.,  44 
Tex.  Civ.  App.  381,  98  S.  W.  437;  Bath  t. 
H.  &  T.  C.  Ry.  Co.,  34  Tex.  Cly.  App.  234, 
78  S.  W.  993. 

[1-4]  The  difficulty,  however,  is  that  we 
feel  unable  to  say  that  the  evidence  is  undis- 
puted that  but  45,900  pounds  were  originally 
delivered  for  shipment  An  employ^  of  the 
shippers  in  Oklahoma,  who  bought  and  load- 
ed the  corn  In  question,  made  an  affidavit 
which  accompanied  the  bill  of  lading  that 
the  car  contained  61,890  pounds,  and  he  tes- 
tified upon  the  trial  by  deposition  that  he 
bought  and  weighed  the  com  in  question 
from  farmers'  wagons  in  Oklahoma  and 
placed  it  in  the  car;  that  the  weights  as  giv- 
en by  him  were  correct  to  his  best  knowledge; 
tbat  he  was  without  any  interest  in  the  mat- 
ter and  could  give  no  explanation  of  the  dis- 
crepancy suggested.  It  further  appeared 
that  Bentlsvllle,  where  the  car  was  loaded, 
was  a  nonagency  station,  and  that  the  bill 
of  lading  was  issued  at  Muskogee.  While 
tlie  car  upon  arrival  at  New  Castle  was 
found  in  good  condition,  with  seals  undis- 
turbed, appellant  failed  to  show  by  the  evi- 
dence just  when  those  seals  were  attached 
or  by  whom  attached.  The  conductor  of  the 
appellant  Missouri,  Kansas,  &  Texas  Rail- 
way Company  testified  that  he  received  the 
car  at  GalnsvlUe,  Tex.,  and  that  the  seals 
were  then  intact,  and  that  the  car  was  duly 
transported  to  Wichita  Falls  without  dis- 
turbance. The  conductor  of  the  other  rail- 
way company  also  testified  that  he  received 
the  car  at  Wichita  Falls  in  good  condition 
and  that  the  same  had  been  transported  to 
New  Castle  without  disturbance.  No  proof 
was  offered,  however,  of  the  care  of  the  car 
of  com  from  the  time  it  was  loaded  by  the 
servant  of  the  shippers  until  the  sealing  of 
the  car,  nor,  as  stated,  when,  where,  or  by 
whom  the  car  was  sealed;  nor  were  the  cir- 
cumstances of  the  trausportation  frotn  the 
shipping  point  in  Oklahoma  to  Qalnsvllle 
shown. 

The  case  was  tried  before  the  court  with- 
out a  Jury,  and  there  are  no  findings  of  fact 
on  the  part  of  the  court;  the  judgment  be- 
ing generally  for  the  appellees  upon  the  facts 
as  presented  In  the  transcript  before  iis. 
We  cannot,  therefore,  say  that  the  court 
fonnd  that  but  45,900  pounds  of  com,  was 
originally  delivered  to  the  appellant  Mis- 
souri, Kansas,  &  Texas  Railway  Company. 
On  the  contrary,  we  think  every  reasonable 
intendment  ot  the  evidence  must  be  Indulged 
in  aid  of  the  judgment,  and  that  it  Is  suffi- 
cient to  support  a  finding  by  the  court  that 
the  bill  of  lading  truly  specified  the  number 
of  pounds  of  corn  actually  delivered  for 
transportation.  It  follows  that  the  trans- 
porting companies  were  undeniably  liable  for 
the  deficiency  in  weight 
.   The   judgment   is,    accordingly,    affirmed. 


RITER  et  aL  t.  NEATHEBLY. 

(Court  of  Civil  Appeals  of  Texas.    Vt  Worth 

April  19,  1913.) 

1.  monicipai.  oobpobations  (|  183*)— citt 
Mabshal  —  Liability  on  Bond  —  AssauLt 
While  Makino  Akbegt. 

The  sureties  on  the  official  bond  of  a  city 
marshal  are  liable  for  an  assault  committed 
by  him  white  making  an  arrest  for  disturbing 
the  peace,  where  he  assumed  to  act  in  his  offi- 
cial capacity,  even  though  in  fact  no  offense 
had  been  committed  by.  the  person  arrested, 
since  it  devolved  upon  him  to  determine  wheth- 
er, under  the  facts,  an  offense  had  been  com- 
mitted. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  U  472-481 ;  Dec.  Dig. 
§  183.»] 

2.  Municipal  Cobfobationb  g  183*)— Citt 
Mabshai/— Abbest  Without  wabbant— la- 
ABiLtTT  on  Bond. 

Under  Code  Cr.  Proc.  1911,  art  259,  pro- 
viding that  a  peace  officer  may  arrest  without 
warrant  for  an  offense  against  the  peace,  com- 
mitted in  his  presence,  and  article  43,  including 
marshals  among  peace  officers,  the  court  and 
jury  in  an  action  against  the  sureties  of  a 
marshal  are  warranted  in  concluding  that  an 
alleged  offense  was  within  the  view  of  a  mar- 
shal, who  was  attracted  to  an  office  by  singing, 
and  upon  entering  looked  over  a  low  partition 
at  the  parties,  and  tbat  the  acts  of  the  parties 
were '  construed  by  him  to  be  a  breach  of  the 
peace. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {{  472-481 ;  Dec.  Dig. 
{  183.»] 

3.  Municipal  Cobfobationb  ($  183*)— Mab- 
,  SHAL— Abbest  Without  Wabbant— Bond- 
Evidence. 

Evidence  held  sufficient  to  show  that  a 
marshal  in  making  an  arrest  without  warrant 
was  acting  in  his  official  capacity. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  ${  472-481 ;  Dec.  Dig. 
i  183.*] 

4.  Municipal  Cobpobations  (§  183*)— Mab- 
shai^-Action  on  Bond— Pbesumption. 

Where  the  evidence  in  an  action  against 
a  marstial  and  bis  sureties  for  assault  while 
making  an  arrest  does  not  indicate  that  there 
was  any  private  grudge  or  unfriendly  relation 
between  him  "and  the  person  arrested,  the  court 
will  presume  that  he  was  acting  as  an  official 
merely. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  472-481;  Dec.  Dig.  { 
183.*] 

6.  Appeal  and  Errob  (§  743*)— Assignments 
OF  Erbob— Refebence  to  Motion  fob  New 
TbiaI/— Rules. 

Rule  25  of  the  Court  of  Civil  Appeals  (142 

5.  W.  xii),  requiring  assignments  of  error  to 
refer  to  tiiat  portion  of  the  motion  for  new 
trial  in  which  the  error  is  complained  of,  is 
sometimes  ignored  by  the  court,  but  it  is  a 
rule  to  facilitate  the  dispatch  ot  business,  and 
will  be  enforced  in  accordance  with  its  spirit  in 
all  cases  where  no  sufficient  excuse  appears  or 
is   implied. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f$  2999,  3011;  Dec.  Dig.  |' 
743.*] 

Appeal  from  District  Court,  Jones  County; 
Jno.  B.  Thomas,  Judge. 

Action  by  S.  N.  Neatherly  against  I*  N. 
Riter    and    another   as   suretie.<<,   and   J.   J. 
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Bozeman,  as  city  marsbal  for  false  arrest 
Judgment  foi>  plaintiff,  and  defendant  sure- 
ties ai>peal.    Affirmed. 

J.  B.  McMaban,  of  Helton,  for  appellants. 
T.  S.  Wblteley,  of  Hamlin,  and  Chapman  & 
Coombes,  of  Anson,  for  appellee. 

CONNER,  C.  J.  Appellee  recovered  a  Judg- 
ment In  the  district  court  of  Jones  county  for 
the  sum  of  $950  against  J.  J.  Boitenian,  dty 
marshal  of  Hamlin,  and  against  L.  N.  Riter 
and  J.  M.  Terrell,  the  sureties  upon  his 
official  bond,  as  damages  for  personal  in- 
Jnries  inflicted  by  J.  J.  Bozeman  at  the  time 
of  and  during  an  alleged  unlawful  arrest  and 
detention  of  appellee.  The  said  sureties 
Riter  and  Terrell  alone  api)eal. 

[1]  It  is  urged,  under  appellants'  first  as- 
signment of  error,  that  appellee's  petition 
was  insufficient,  for  the  reason  that  it  ap- 
peared therefrom  that  appellants  are  sued  as 
sureties  on  the  official  bond  of  J.  J.  Bozeman, 
and  that  the  arrest  and  acts  of  the  marshal 
complained  of  had  been  committed  without 
warrant,  and  that  no  offense  on  the  part  of 
appellee  appears  to  have  been  committed  in 
the  presence  of  the  said  marshal.  Appellee 
'alleged,  In  substance,  tbat  at  the  time  laid  In 
bis  petition  he  was  in  his  private  office  about 
9  o'clock  at  night  with  certain  of  his  friends, 
who  were  in  a  small  room  opening  into  and 
adjoining  the  office;  tbat  his  said  friends 
were  singing  certain  "ragtime"  songs,  when 
J.  J.  Bozeman,  then  the  duly  acting  and  qual- 
ified dty  marshal  of  Hamlin,  entered  the 
building,  looked  over  a  partition  wall,  ob- 
served the  parties  named,  came  around  into 
the  office  and  arrested  appellee,  immediately 
carrying  him  before  a  magistrate,  and  soon 
thereafter  filed  complaint,  charging  appellee 
with  the  offense  of  "disturbing  the  peace."  It 
was  further  charged  that  at  the  time  of  the 
arrest,  and  while  taking  appellee  before  the 
magistrate,  he  was  vigorously  assaulted  by 
the  marsbal,  and  thus  injured  as  complain- 
ed of. 

Appellee's  petition  was  evidently  not 
framed  with  the  design  of  charging  that  he 
together  with  his  friends  were  in  fact  guilty 
of  any  violation  of  the  law,  but  we  think, 
when  the  petition  is  considered  as  a  whole, 
it  sufficiently  appears  tbat  the  Raid  Bozeman 
in  making  the  arrest  as  he  did  was  acting  in 
an  official  capacity,  and  with  the  purpose  of 
preventing  a  disturbance  of  the  peace.  In 
order  to  constitute  the  act  of  Bozeman  an 
official  one  it  was  not  necessary  that  an 
offense  in  fact  had  been  committed  either  by 
appellee  or  any  of  his  friends.  It  was  only 
necessary  that  Bozeman  from  the  facts  and 
circumstances  observed  by  bim  at  the  time 
had  so  determined.  The  question  has  been 
so  carefully  and  clearly  discussed  In  the  opin- 
ion of  Judge  Brown  in  King  v.  Brown,  100 
Tex.  109,  94  S.  W.  S29,  that  we  need  to  add 
but  little  in  answer  to  the  contentions  stated. 


If  Bozeman  was  marshal  as  he  was  alleged  to 
be,  and  if  at  the  time  he  assumed  to  act  in 
his  official  capacity,  as  Is  undoubtedly  al- 
leged, then  according  to  the  authority  dted. 
It  devolved  upon  him  to  determine  from  the 
facts  presented  whether  the  offense  of  dis- 
turbing the  peace  had  heed  conunltted,  and 
also  to  dedde  whether  appellee  was  gnilty 
of  the  offense.  In  making  this  decision  Boze- 
man acted  In  his  official  capacity,  and  tbe 
arrest  of  appellee  was  an  official  act,  as  was 
also  the  assault  committed  while  he  was  so 
officially  acting,  the  assault  being  merely  an 
abuse  of  the  official  authority,  for  which  ap- 
pellants as  his  sureties  are  undoubtedly  lia- 
ble. The  evidence  relating  to  the  snbject  is 
fully  as  sufficient,  if  not  more  so,  than  the 
averments  of  tbe  petition,  and  we  hence  con- 
clude that  the  demurrer  to  the  petition  was 
properly  overruled,  and  that  the  court  cor- 
rectly refused  to  give  a  peremptory  instruc- 
tion, and  to  sustain  the  motion  for  new  trial, 
as  complained  of  in  other  assignments  raising 
the  same  question. 

[I]  On  the  right  of  arrest  without  warrant 
the  authorities  seem  equally  clear.  Article 
259  of  tbe  Code  of  Criminal  Procedure  ex- 
pressly provides  that  a  peace  officer,  or  any 
other  person,  may  without  warrant  arrest 
an  offender  when  the  offense  is  committed  in 
his  presence  or  within  his  view,  if  the  offense 
is  one  classed  as  a  felony  or  as  an  offense 
against  the  public  peace.  And  by  article  43 
of  the  same  Code  it  will  be  found  that  mar- 
shals are  expressly  included  as  among  "peace 
officers,"  and  the  facts  alleged  by  tbe  plain- 
tiff in  his  petition,  and  as  developed  by  the 
evidence,  were  construed  by  the  marshal 
whose  acts  are  now  under  consideration  as  a 
violation  of  article  470  of  tbe  Penal  Code,  de- 
fining a  disturbance  of  the  peace.  So  that 
we  think  it  cannot  be  doubted  that  if  the 
circumstances  in  this  case. warranted  the  con- 
clusion that  what  occurred  was  within  tbe 
view  it  the  officer,  as  specified  In  C.  C.  P.  art. 
259,  he  was  authorized  to  arrest  even  though 
be  was  without  warrant,  which  both  the  alle- 
gation and  proof  in  this  case  show  to  have 
been  the  case.  It  was  alleged  and  shown 
tbat  the  parties  in  appellee's  office  who  were 
singing  the  ragtime  music  had  attracted  the 
attention  of  the  officer  from  the  street,  and 
that  he  entered  the  building  and  secured  an 
elevated  position,  from  which  he  looked  over 
a  low  partition  wall  and  both  saw  and  heard 
the  parties  supposed  to  have  been  disturbing 
tbe  peace.  He  thereupon  immediately  walked 
around  and  entered  the  door  of  the  room 
where  the  parties  were,  and  made  the  arrest 
complained  of.  We  bave  no  doubt  bnt  that 
these  circumstances  authorized  the  condn- 
slon  at  which  the  Jury  and  court  below  ar- 
rived that  tbe  supposed  offense  was  commit- 
ted within  the  view  of  the  officer.  See  King 
V.  Brown,  100  Tex.  109,  94  S.  W.  329,  herein- 
before referred  to.  There  was  therefore  no 
error  in  tbe  court's  charge  as  complained  of 


Digitized  byLjOOQlC 


Tm.) 


SANDERS  T.  MOORB 


441 


In  the  second,  third,  fonrth,  and  fifth  assign- 
ments, nor  in  refnslng  to  give  the  peremptory 
Instrnction  quoted  in  the  sixth  assignment. 

[S]  The  only  remaining  assignment  of  error 
complains  of  the  action  of  the  court  in  orer- 
rullng  appellant's  motion  for  a  new  trial, 
based  on  the  contentions  that  the  uncontra- 
dicted eyidence  shows  that  no  offense  was 
committed  by  any  of  the  parties  at  the  time 
of  the  arrest,  and  that  the  arrest  was  made 
without  warrant.  But,  as  before  indicated, 
we  tUnk  the  evidence  fully  supported  the  alle- 
gations of  appellee's  petition.  In  fact  it  went 
beyond  those  allegations.  The  evidence  tend- 
ed to  show  that  while  appellee  himself  was 
not  engaged  In  the  performance,  neverthe- 
less he  was  with  his  friends,  in  substantially 
the  same  room,  who  had  more  or  less  whisky 
and  "sang  one  song  over  and  over — ^most  of 
the  time  It  was  E'Vallne  or  O'Valine  or  some- 
thing of  the  kind — and  sang  that  over  and 
over."  The  evidence  fails  to  show  that  appel- 
lee attempted  to  restrain  his  friends.  On  the 
contrary  their  joy  seemed  to  be  "unconflned," 
and  while  doubtless  from  the  viewi)oint  of 
the  performers  the  entertainment  was  entire- 
ly Innocent,  the  ofBcer,  It  is  quite  clear, 
thonght  otherwise. 

[4]  There  is  nothing  in  the  evidence  to 
Indicate  that  there  was  any  private  grudge 
or  unfriendly  relation  between  the  marshal 
and  appellee,  and  we  must  assume  that  the 
marshal  was  acting  as  an  ofiicial  merely, 
and  hence  that  appellants,  as  the  sureties  of 
his  official  bond,  were  responsible  for  the 
marshal's  acts,  even  though,  as  the  evidence 
indicates,  he  exceeded  the  bounds  of  his 
authority. 

[S]  Mr.  Associate  Justice  SPBER  concurs 
in  the  foregoing  conclusions,  but  thinks  the 
assignments  of  error  should  have  been  whol- 
ly disregarded  because  of  their  failure  to 
refer  "to  that  portion  of  the  motion  for  a 
new  trial  In  which  the  error  Is  complained 
of,"  as  provided  by  Rule  25  (142  S.  W.  xU). 
As  to  the  departure  from  the  rule  stated,  the 
majority  wish  to  merely  say  that,  while  for 
reasons  satisfactory  to  them,  they  ignored  in 
this  case,  as  well  also  as  in  several  others, 
the  formal  objections  stated,  they  want  It  to 
be  understood  that  they  think  the  role  re< 
ferred  to  facilitates  the  dispatch  of  business, 
and  hence  expect  to  enforce  It  in  accordance 
with  its  spirit  in  all  cases  where  no  sufficient 
excuse  for  its  nonobservance  appears  or  is  to 
be  implied. 

Judgment  affirmed. 


SANDERS  et  aL  v.  MOORB  et  aL 

(Court  of  Civil  Appeals  of  Texas.     Ft  Worth. 

April  19,  1913.     Rehearing  Denied  May 

17,   1913.) 

1,  Advxbse  Possession  d  117*)— Findings. 

A  spedai  finding  as  to  how  long  a  certain 

strip  had  been  Inclosed  was  properly  refased  in 


trespass  to  try  title,  where  the  court  found 
that  all  of  the  land  sued  for  had  been  In  de- 
fendants' peaceable  and  adverse  possession  since 
1886. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Dec.  Dig.  S  117.*] 

2.  Apfbai.  and  Ebbob  ({  1071*)  —  Habiiless 
Ebbob. 

Any  error  in  finding  that  plaintiff  in  tres- 
pass to  try  title  failed  to  show  that  the  land 
was  included  in  the  boundaries  of  his  section 
was  harmless  to  plaintiff  where  the  court's 
finding  was  in  defendants'  favor  under  the  ten 
years  statute  of  limitations. 

[Bd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  4234-4239;  Dec.  Dig.  i 
1071.*] 

3.  Advkbse  Possession  (J  31*)  —  Notice  to 
Owner— Knowledge— Pkbsumption. 

Plaintiffs  were  presumed  to  know  the  true 
location  of  their  boundaries  and  were  bound 
to  take  notice  of  the  inclosnre  of  a  part  of  their 
land. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  if  128-133;  Dec.  Dig.  f 
31.*] 

4.  TBESFASS  to  TBT  TITIX  (I  36*)— PUL&DING 

—Not  Guiltt. 

Under  a  plea  of  not'  guilty  in  trespass  to 
try  title,  evidence  was  admissible  ttiat  the  south 
boundary  of  the  land  claimed  had  been  agreed  on 
by  the  predecessors  in  title  of  the  parties  hereto 
as  the  correct  boundary  between  the  surveys. 

[Ed.  Note. — For  other  cases,  see  Trespass  to 
Try  Title,  Cent  Dig.  |i  50-52;  Defc.  Dig.  §35.*] 

Appeal  from  District  Court,  Jones  County ; 
Jno.  B.  Thomas,  Judge. 

Suit  by  J.  A.  Sanders  and  another  against 
Mrs.  M.  J.  Moore  and  others.  From  a  Judg- 
ment for  defendants,  plaintiffs  appeaL  Af- 
firmed. 

J.  C.  Randel,  of  Anson,  for  appellants.  Kir- 
by  &  Davidson,  of  Abilene,  for  appelleea 

DUNKLIN,  J.  J.  A.  Sanders  and  I.  H. 
Elder  instituted  this  suit  in  trespass  to  try 
title  to  recover  a  strip  of  land  consisting  of 
about  73  acres  in  Jones  county.  In  addition 
to  a  plea  of  not  guilty  the  defendants  Inter- 
posed pleas  of  limitation  of  five  and  ten 
years  and  from  a  judgment  in  their  favor 
plaintiffs  have  appealed. 

The  suit  was  tried  without  a  Jury  and  the 
trial  Judge  filed  findings  of  fact  and  conclu- 
sions of  law  which  are  as  follows: 

"First.  Plaintiffs  showed  a  regular  chain 
of  title  from  the  state  of  Texas  to  themselves, 
to  the  north  200  acres  of  section  8,  block  16, 
Texas  &  Pacific  Railway  Company  survey  of 
which  the  land  in  controversy  was  claimed' 
by  them  to  be  a  part 

"Second.  Defendants  and  those  through 
whom  they  claim  have  had  peaceable  and 
adverse  possession  of  the  land  described  in 
plaintiffs'  petition,  osing  and  enjoying  same 
since  the  sufumer  of  1886  to  the  time  of  the 
tnaL 

"Third.  T.  N.  Beard,  who  acquired  all  of 
section  8,  block  16,  on  November  18,  1889,  . 
agreed  with  the  Montgomerys,  who  then  had 
possession  of  the  land  In  controversy,  on  the 
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south  Une  of  the  lanS  described  in  'plaintiffs'  | 
petition  as  the   boundary  line  between  the  | 
said  Beard  and  the  said  Montgomerys  from  I 
the  time  said  agreement  was  made,  and  said 
T.  N.  Beard  and  those  claiming  under  him 
down  to  September  11,  1906,  the  time  plain- 
tiffs acquired  title  to  the  north  200  acres  of 
section  8,  which  title  they  hold  under  the 
said  T.  N.  Beard,  recognized  and  acquiesced 
in  said  Une  as  being  the  boundary  between 
said  parties,  and  neither  the  said  T.  N.  Beard 
nor  any  person  claiming  under  him  ever  as- 
serted any  title  to  any  part  of  the  land  north 
of  said  line,  until  plaintiffs  filed  this  suit 

"Fourth.  Plaintiffs  failed  to  show  that  the 
land  in  controversy  was  really  included  in 
the  boundaries  of  section  8,  but  In  view  of  the 
other  facts  in  the  case,  this  becomes  imma- 
terial. 

"From  the  foregoing  findings  of  fact,  I 
conclude  as  a  matter  of  law  as  follows: 

"Defendants  have  title  to  the  land  In  con- 
troversy under  the  10  years  statute  of  lim- 
itation, and  the  boundary  having  been  agreed 
upon  as  above  found,  said  agreement  is  bind- 
ing upon  the  plaintiffs  who  claUn  under  the 
said  T.  N.  Beard,  and  they  are  not  entitled  to 
recover  herein." 

The  evidence  shows  without  dispute  that 
the  east  end  of  the  fence  on  the  south  bound- 
ary of  the  land  in  controversy  was  moved 
south  about  15  feet,  thus  including  within 
the  inclosure  a  strip  16  feet  wide  which  was 
not  within  the  original  inclosure  under  which 
defendants  claim  title  by  limitation. 

[1]  By  the  first  assignment  of  error  appel- 
lants complain  of  the  refusal  of  the  trial 
court  to  comply  with  their  request  for  a 
special  finding  as  to  how  long  the  strip  last 
mentioned  had  been  inclosed.  The  court 
found  that  all  the  land  sued  for  by  plaintiffs 
had  been  In  peaceable  and  adverse  posses- 
sion of  the  defendants  since  the  summer  of 
1886.  This  was  sufiiclent  and  there  was  no 
error  in  refusing  the  request  for  the  addi- 
tional finding  mentioned. 

It  Is  next  Insisted  that  the  evidence  con- 
clusively shows  that  the  strip  of  land  last 
mentioned  had  not  been  inclosed  "for  the 
space  of  10  years,  but  shows  only  to  be  In- 
closed since  some  time  In  the  year  1901  or 
1902."  The  suit  was  instituted  March  8, 
3912.  Hence,  If  the  strip  was  inclosed  any 
time  prior  to  March  8,  1902,  the  defense  of 
.the  10  years  limitation  was  sustained.  Fur- 
thermore, we  are  of  the  opinion  that  the  evi- 
dence was  sullieient  to  sustain  a  finding  that 
it  was  Inclosed  more  than  10  years  prior  to 
the  institution  of  the  suit  and  that  defend- 
ants and  those  through  whom  they  claim  had 
had  peaceable  and  adverse  possession  of  the 
same  during  all  that  time. 

The  third  assignment  reads  as  follows: 
"The  court  erred  in  holding  that  there  was  an 
agreement  between  one  T.  N.  Beard,  a  former 
owner  of  north  part  of  said  section  No.  8, 
and  the  defendants  as  to  the  boundary  lines 
betweep  section  No.  8  and  section  No.  5."    The 


proposition  submitted  under  that  assignment 
reads:  "The  mere  conclusion  of  the  witness 
that  there  was  an  agreement  between  two 
parties  on  a  boundary  Une  Is  not  sufficient 
evidence  to  show  a  binding  agreement"  In 
the  statement  following  this  proposition  even 
the  testimony  set  out,  to  which  no  objection 
appears  in  the  record,  shows  more  than  a 
mere  conclusion  of  the  witness  that  there  was 
such  an  agreement;  It  is  direct  and  positive 
evidence  of  such  agreement 

It  is  next  insisted  that  the  court  erred  in 
sustaining  the  plea  of  10  years  limitation  for 
the  reason  that  the  evidence  shows  that  J. 
R.  Montgomery,  through  whom  defendants 
claim  limitation,  did  not  hold  the  land  by 
limitation  but  by  deed.  While  this  witness 
testified  that  it  was  never  his  intention  to 
hold  any  land  except  that  described  In  his 
deed,  It  is  quite  clear  from  his  testimony  that 
he  thought  the  description  in  his  deed  Includ- 
ed the  land  in  controversy ;  that  he  placed 
his  fences  accordingly  and  that  he  claimed 
all  the  land  within  that  Inclosure  adversely. 
Furthermore,  the  evidence  tends  to  show 
that  the  description  of  the  land  In  the  deed 
under  which  he  claimed  was  sufficient  to  in- 
clude the  land  In  controversy. 

By  another  assignment  it  is  inristed  that 
at  all  events  the  evidence  does  not  clearly 
show  that  the  strip  of  land  15  feet  wide 
and  mentioned  above  was  Inclosed  for  10 
years  prior  to  the  institution  of  the  suit 
In  this  assignment,  as  in  the  third  noted 
above,  it  is  insisted  that  "the  testimony  of 
the  defendants  conclusively  shows  that  the 
fence  along  the  south  side  of  the  Moore 
tract  was  moved  south  15  feet  some  time  In 
the  years  1901  or  1002."  As  alre.idy  stated. 
If  It  was  so  moved  prior  to  March  8,  1002. 
the  10  years  Umitatlon  was  complete.  While 
some  of  the  evidence  tended  to  show  that 
the  fence  was  moved  subsequent  to  1002, 
stlU  we  are  of  the  opinion  that  there  was 
other  evidence  sufficient  to  sustain  the  court's 
finding  on  the  defense  of  10  years  limitation 
for  the  15-foot  strip. 

[2]  The  finding  that  plaintiff  failed  to 
show  that  the  land  in  controversy  was  real- 
ly Included  in  the  boundaries  of  section  8 
is  assailed  by  another  assignment  If  that 
finding  be  incorrect,  the  error  was  harmless 
In  view  of  the  finding  in  defendants'  favor 
on  the  plea  of  10  years  limitations. 

[S]  It  Is  furlher  insisted  that  the  evidence 
shows  that  defendants'  possession  was  taken 
and  held  in  such  manner  as  to  evince  a 
fraudulent  purpose  on  the  part  of  defend- 
ants and  those  under  whom  they  claim  to 
conceal  the  true  boundary  between  section 
K  and  section  5.  Hence  such  suppression  was 
not  available  for  the'  purpose  of  invoking  the 
plea  of  limitation.  The  facts  reUed  upon  to 
support  this  contention  were  as  follows; 
Section  5  adjoining  section  8  on  the  north 
was  conveyed  by  the  Franko-Texan  Land 
Company  to  J.  V.  Trapscott  who  in  turn  con- 
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veyed  It  to  John  H.  Montgomery.  In  the 
deed  from  the  Franko-Texan  Land  Compa- 
ny to  Trapscott  the  length  of  the  east  bound- 
ary line  of  section  5  was  given  as  379  varas 
while  In  the  deed  from  Trapscott  to  John 
H.  Montgomery  the  length  of  that  line  was 
given  as  T13  varas  and  the  fence  on  the 
south  boundary  line  of  the  land  In  controver- 
sy was  built  to  conform  to  what  would  have 
been  the  south  boundary  of  section  5  If  Its 
east  boundary  had  been  713  varas  in  length. 
Even  though  It  should  be  said  that  Mont- 
gomery In  taking  the  deed  from  Trapscott 
knew  that  the  east  boundary  of  section  6 
was  not  more  than  379  varas  In  length,  we 
are  yet  unable  to  perceive  how  that  fact 
would  constitute  such  a  fraud  on  the  plain- 
tiffs as  would  prevent  Montgomery  and  his 
subsequent  vendees  from  invoking  the  stat- 
ute of  limitation.  Plaintiffs  were  presumed 
to  know  the  true  location  of  their  north 
boundary  line  and  were  bound  to  take  no- 
tice of  the  inclosure  of  a  part  of  their  land 
whether  the  Inclosure  was  by  virtue  of  an 
erroneous  description  In  the  deed  to  Mont- 
gomery or  without  a  deed,  and  the  fact  that 
Montgomery's  deed'  contained  a  description 
which  would  Include  a  part  of  plaintiffs' 
land  placed  plaintiffs  In  no  worse  position 
than  Montgomery's  possession  without  such 
a  deed. 

[4]  By  another  assignment  the  contention 
is  made  that  the  court  erred  In  finding  that 
the  south  boundary  of  the  land  claimed  In 
the  suit  had  been  agreed  on  by  T.  N.  Beard, 
the  former  owner  of  section  8,  and  the  Mont- 
gomerys  who  were  former  owners  of  section 
5  as  a  'correct  boundary  line  between  those 
two  surveys.  The  basis  of  this  contention  is 
that  defendants  did  not  plead  such  an  agree- 
ment Such  a  plea  was  unnecessary  for  the 
reason  that  the  defense  was  available  under 
the  plea  of  not  guilty.  Johnson  v,  Plynt,  75 
Tex.  379,  12  S.  W.  1120.  Furthermore,  the 
finding  of  the  court  upon  the  plea  of  10 
years  limitation  was  sufllclent  of  itseif  to 
support  the  judgment 

By  the  ninth  and  last  assignment  it  is  In- 
sisted that  the  facts  show  this  suit  to  be 
a  suit  to  establish  a  boundary  line  between 
section  8  and  section  5  and  that  the  statute 
of  limitations  did  not  apply.  As  noted  al- 
ready the  suit  was  in  the  form  of  trespass 
to  try  title  and  In  addition  to  the  plea  of 
not  guilty  defendants  Interposed  pleas  of 
limitations.  The  evidence  In  the  record  was 
sufflcieot  to  show  possession  by  appellees  ad- 
verse to  appellants.  The  description  of  the 
land  contained  in  the  more  recent  deeds  un- 
der which  they  claim  title  covered  the  land 
In  controversy  and  the  evidence  warranted 
a  finding  that  appellees  never  recognized  the 
validity  of  appellants'  claim  of  record  title 
to  ttie  land.  Such  being  the  pleadings  and 
evidence,  the  controversy  was  not  merely 
one  to  establish  the  true  boundary  line  be- 


tween the  properties  claimed'  by  the  parties 
as  shown  by  their  respective  deeds,  but  was 
essentially  a  suit  In  trespass  to  try  title. 
Hence  the  assignment  now  under  discussion 
is  overruled. 
The  Judgment  is  affirmed. 


TRIPP  BROS.  V.  McCORMACK 

(Court  of  Civil  Appeals  of  Texas.     El  Paso. 

May  15,  1913.) 

1.  ApFEAI.    and    EBKOB     (g    1050*)— HABlfLESS 

Kbbob— Admission  of  Evidence. 

In  an  action  on  a  note,  where  defendant 
alleged  that  It  was  given  for  the  price  of  goods 
purchased  by  him,  and  which  were  returned 
to  and  received  by  plaintiff  in  settlement  and 
satisfaction  of  the  note,  tiie  admission  of  de- 
fendant's testimony  as  to  the  value  of  the 
goods  and  the  price  at  which  they  were  re- 
turned, which  he  based  on  catalogue  prices, 
if  erroneous  on  the  ground  that  the  catalogue 
was  the  best  evidence,  was  harmless,  since  the 
value  of  the  goods  waa  wholly  irrelevant:  the 
only  issue  being  whether  they  were  returned 
to  and  received  by  plaintiff  lit  full  satisfaction. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  gg  1068,  1069,  4153-4157, 
4166 ;    Dec.  Dig.  $  1050.*] 

2.  New  Tbiai.  ({  97*)— Gbounds— Subpbisk. 

Where  defendant's  answer  clearly  indi- 
cated his  defense,  and  plnintifTs  did  not  apply 
for  a  continuance  in  order  to  procure  rebut- 
ting testimony,  tliey  could  not  claim  that  they 
were  surprised  by  his  testimony  aa  a  ground 
for  a  new  trial. 

[EJd.  Note. — For  other  cases,  see  New  Trial, 
Cent  Dig.  gg  195-198;    Dec.  Dig.  {  97.*] 

Api)eal  from  Brazoria  County  Court;  J. 
■W.  Hunso^,  Judge. 

Action  by  Tripp  Bros,  against  J.  T.  Mc- 
Cormack.  Judgment  for  defendant,  and 
plaintiffs  appeal.    Affirmed. 

H.  GrasSi  of  Alvln,  and  Masterson  &  Rucks 
and  Munson  &  Mnnson,  all  of  Angleton,  for 
appellants.  Geo.  H.  Currier,  of  Houston, 
and  Louis  J.  Wilson,  of  Angleton,  for  ap- 
pellee. 

HIGGINS,  J.  Tripp  Bros,  filed  suit  in 
the  justice  court  against  McCormack  upon 
an  open  account  amounting  to  $30.19  and  a  _ 
promissory  note  in  the  sum  of  $93.67.  After  ' 
trial  in  that  court,  the  cause  upon  certiorari 
was  thereafter  tried  de  novo  In  the  county 
court,  resulting  in  judgment  for  the  defend- 
ant, from  which  this  appeal  is  prosecuted. 

[1]  McCormack  In  his  answer  averred  that 
the  note  sued  upon  was  executed  In  con- 
sideration of  certain  articles  of  machinery 
sold  and  delivered  to  him,  and  specifically 
descrll>ed  in  his  answer;  that  sold  articles 
were  not  suitable  for  the  purpose  for  which 
they  were  sold  and  he  had  returned  the 
same  to  Tripp  Bros,  in  settlement  and  satis- 
faction of  the  note  sued  upon;  and  that 
plaintiffs  had  so  received  the  same.  Upon 
the  trial  McCormack  testified  as  to  the  values 
of  the  articles  which  he  had  purchased  and 
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the  price  at  which  they  had  been  returned, 
and  he  testified  that  his  memorandum  of 
prices  was  based  upon  catalogue  prices,  and 
objection  was  urged  to  the  admission  of  hia 
testimony  as  to  such  values  upon  the  ground 
that  the  catalogue  itself  is  the  best  evidence 
of  the  value  of  the  property.  The  testimony 
with  reference  to  such  values  was  wholly  ir- 
relevant to  the  decisive  issue  in  the  case. 
The  decisive  Issue  was  not  the  value  of 
the  property  purchased  and  returned,  but 
whether  or  not  the  articles  had  been  returned 
by  McGormack  and  received  by  Trii>p  Bros, 
in  satisfaction  and  payment  of  the  note  sued 
upon.  The  case  was  tried  before  the  court, 
and  the  admission  of  this  irrelevant  testi- 
mony, if  erroneous,  is  not  reversible. 

The  second  assignment  complains  that  the 
Judgment  is  contrary  to  the  great  preponder- 
ance of  the  evidence,  and  a  reversal  is  asked 
upon  this  ground.  We  have  examined  the 
testimony,  and  find  the  same  amply  suffi- 
cient to  support  the  Judgment  of  the  court 

[2]  One  of  the  grounds  of  the  motion  for 
a  new  trial  was  that  ai^)ellants  were  sur- 
prised by  the  testimony  of  the  defendant 
His  answer  clearly  indicated  what  his  de- 
fense would  be,  and.  If  appellants  desired 
time  to  procure  rebutting  testimony,  they 
should  have  applied  for  a  continuance  of  the 
cause ;  not  having  done  so,  and  having  pro- 
ceeded to  trial,  they  could  not  thereafter 
claim  to  be  surprised.  The  third  assignment 
Is  therefore  overruled. 

Affirmed. 

Mckenzie,  J.,  did  not  sit  in  this  casa 


WALKEB  GRAIN  CO.  et  aL  v.  HOOD 

COUNTY  MILL  &  BLEVATOB 

CO.  et  aL 

(Court  of  Civil  Appeals  of  Texas.    Ft  Worth. 
April  26,  1913.) 

1.  Sales  d  441*)  —  Bbeaoh  or  Wakrantt  — 
Actions  fob  Dakaqkb  —  Scfficixnot  of 
Evidence. 

Evidence,  in  an  action  for  damages  for 
breach  of  warranty  of  a  car  of  wheat,  held  to 
sastain  a  finding  that  plaintiff  was  compelled  to 
pay  the  amount  of  the  draft  for  the  wheat  be- 
fore it  was  permitted  to  inspect  it 

[Ed.  Note. — For  other  cases,  see  Sales,  Gent 
Dig.  §§  1277-1283 ;    Dec.  Dig.  {  441.»] 

2.  Sales  (S  441*)— Breach  of  Wabranty— Ac- 
tions fob  Daicaoeb— Sufficienct  of  Evi- 
dence. 

Evidence,  in  an  action  for  breach  of  war- 
ranty of  a  car  of  wheat  sold,  held  to  sustain  a 
finding  that  the  wheat  was  damaged  when  it 
was  loaded  into  the  car  for  shipment 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent 
Uig.  ii  1277-1283;  Dec  Dig,  f  441.»] 

3.  Appeal  and  Erbob  ($  1071*)  —  Habmless 
Ebbob— Findings. 

A  finding  that  defendant  was  a  corpora- 
tion instead  of  a  partnership  was  harmless,  if 


erroneous,     where     judgment     ma     Tendered 
against  it  as  a  partnership. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  4234-4239;  Dec.  Dig.  f 
1071.  •) 

Error  to  District  Court  Hood  County ;  W- 
J.  Oxford,  Judge. 

Action  by  the  Hood  County  Mill  &  Elevator 
Company  against  the  Ft  Worth  Grain  &  El- 
evator Company,  In  which  the  Walker  Grain 
Company  and  another  doing  business  under 
that  name  were  made  defendants  together 
with  a  third  party.  Judgment  over  In  favor 
of  the  Ft  Worth  Company  against  the  Walk- 
er Grain  Company,  and  the  latter  company 
brings  error.   Affirmed. 

Harris,  Harris  &  Toung  and  Lattimore, 
Cummlngs,  Doyle  &  Bouldln,  all  of  Ft 
Worth,  for  plaintifT  in  error.  Hiner  &  Dean 
and  B.  M.  Estes,  all  of  Oranbury,  and 
Spoonts,  Thompson  &  Barwlse^  of  Ft  Worth, 
for  defendants  in  error. 

DUNKUN,  J.  This  salt  was  Instltnted  by 
the  Hood  County  Mill  &  Elevator  Company 
against  the  Ft  Worth  Grain  &  Elevator  Com- 
pany to  recover  damages  for  a  breach  of 
warranty  of  quality  of  a  car  load  of  wheat 
purchased  by  the  plaintiir  from  the  defend- 
ant and  for  which  plaintiff  paid  the  sum  of 
11,490.60.  It  was  alleged  that  the  wheat  was 
warranted  to  be  #2  soft  wheat  and  that  it 
proved  to  be  a  very  inferior  grade.  The  Ft 
Worth  Grain  &  Elevator  Company  made  the 
Walker  Grain  Company  and  J.  It.  Walker, 
doing  business  under  that  name^  parties  de- 
fendant and  also  the  Ft  Worth  Sc  Rio  Grande 
Railway  Company,  alleging  that  the  wheat 
had  been  purchased  from  the  Walker  Grain 
Company  under  the  same  warranty  of  qual- 
ity, and  praying  for  Judgment  over  against 
that  company  for  whatever  amount  that  the 
plaintiff  might  recover  against  the  Ft  Worth 
Grain  &  Elevator  Company;  also  for  judg- 
ment over  against  the  railway  company  upon 
the  allegation  that  If  it  should  be  proven 
that  the  wheat  was  in  a  damaged  condition 
at  the  time  It  was  received  by  the  plaintiff 
and  if  It  was  in  good  condition  at  the  time 
it  was  purchased  from  the  Walker  Grain 
Company  by  the  Ft  Worth  Grain  &  Elevator 
Company,  then  the  railway  company  was 
Uable  to  the  Ft  Worth  Grain  &  Elevator 
Company  for  such  damage.  The  defendant 
Walker  Grain  Company  filed  an  answer  al- 
leging that  the  wheat  was  #2  soft  wheat 
and  in  good  condition  at  the  time  it  was 
loaded  in  the  cars  at  Blackwell,  Okl.,  from 
whence  It  was  shipped  into  Texas,  and  that 
if  it  reached  the  plaintiff  in  a  damaged  con- 
dition then,  the  damage  was  the  result  of 
the  negligence  of  the  railway  company  In 
handling  It  and  upon  sudi  allegatlona  the 
Walker  Grain  Company  also  sought  Judg- 
ment over  against  the  railway  company  tor 
any  sum  that  might  be  assessed  against  the 
Walker  Grain  Company.    A  Jury  was  waived 
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and  the  case  tried  before  t^e  court,  wbo  filed 
finding  ot  fact  and  condnslons  of  law,  and 
Judgment  was  rendered  In  favor  of  the  plain- 
tiff against  the  Ft  Worth  Grain  *  Elevator 
Company,  and  In  favor  of  that  company  in 
the  same  sum  over  against  the  Walker  Grain 
Company  and  3.  Ik  Walker  doing  business 
under  that  name,  and  lu  favor  of  the  rail- 
way company  as  against  its  two  codefend- 
ants.  From  that  Judgment  the  Walker  Grain 
Gomi)any  has  prosecuted  this  writ  of  error. 

[1]  The  evidence  shows  that  the  wheat  was 
shipped  from  Blackwell,  Okl.,  and  that  it 
was  not  unleaded  until  it  reached  Gran- 
bury,  where  it  was  delivered  to  the  plaintiff, 
having  been  sold  by  the  Walker  Grain  Oom- 
Pfiny  to  the  Ft  Worth  Grain  &  Elevator  Com- 
pany and  sold  by  the  latter  company  to  the 
plaintiff.  The  evidence  further  showed  that 
the  Ft  Worth  Grain  &  Elevator  Company 
drew  a  draft  on  the  plaintiff  for  the  pur- 
chase price  of  the  wheat  with  bill  of  lading 
attached;  and  the  plaintiff  in  error  has  as- 
signed error  to  the  finding  by  the  trial  Judge 
tliat  plaintiff  had  to  pay  the  amount  of  the 
draft  before  it  could  Inspect  the  wheat.  The 
bill  of  lading  having  been  attached  to  the 
draft,  it  Is  quite  evident  that  possession  ot 
the  bill  of  lading  could  not  be  obtained  until 
the  draft  was  paid,  and  it  was  entirely  rea- 
sonable for  the  trial  court  to  conclude  that 
the  wheat  could  not  be  inspected  in  the 
absence  of  a  presentation  to  the  railway 
company  of  the  bUl  of  lading. 

[2J  Error  has  also  been  assigned  to  the 
finding  by  the  trial  Judge  that  the  wheat 
was  in  a  damaged  condition  at  the  time  It 
was  loaded  Into  the  car  at  Blackwell,  Okl., 
for  shipment  The  contention  Is  made  that 
this  finding  was  without  supi>ort  in  the  evi- 
dence in  view  of  the  testimony  of  C,  E. 
Webster,  who  loaded  the  wheat  into  the 
car,  and  A.  McFarland,  the  official  grain  in- 
spector of  Blackwell,  Okl.,  who  Inspected  the 
wheat  both  of  whom  testified  that  the  wheat 
was  #2  soft  wheat  and  In  good  condition  at 
the  time  it  was  loaded  into  the  car.  D.  G. 
Cogdell  testified  that  the  wheat  was  In  a 
bad  condition  at  the  time  it  was  received 
at  Granbury;  that  it  was  damp,  moulded; 
and  that  it  appeared  to  have  been  rained  on, 
or  at  all  events  put  in  the  car  lu  a  damp 
condition  and  that  the  warm  weather  had 
caused  it  to  mould.  There  was  also  testi- 
mony to  show  that  this  damp  and  moulded 
condition  was  not  due  to  any  defect  in  the 
car  In  which  it  was  shipped.  Tliis  evidence 
was  sufilclent  to  sustain  the  finding  of  the 
trial  Judge. 

[3]  Error  baa  been  assigned,  also,  to  the 
finding  by  the  trial  Judge  that  the  Walker 
Grain  Company  was  a  corporation  and  to  the 
conclusion  reached  that  the  Ft.  Worth  Grain  & 
Elevator  Company  was  entitled  to  a  Judgment 
against  it  as  a  corporation.  The  Judgment 
rendered  against  the  Walker  Grain  Compauy 


designates  that  defendant  as  the  "Walker 
Grain  Company  and  J.  L.  Walker  doing  busi- 
ness under  said  firm  name."  If  the  finding 
by  the  trial  Judge  that  the  Walker  Grain 
Company  was  a  corporation  was  erroneous, 
clearly,  the  error  was  harmless  in  view  of 
the  fact  that  the  Judgment  was  rendered 
against  it  as  a  firm. 

It  is  further  insisted  that  the  amount  of 
damages  awarded  was  not  supported  by  the 
evidence.  This  contention  is  based  upon  evi- 
dence of  some  of  plaintiff's  employes  showing 
what  was  realized  out  of  the  wheat  and  tend- 
ing to  show  that  plaintiff  realized  an 
amount  equal  to  the  amount  it  had  paid  for 
the  wheat  The  testimony  showed  that  some 
of  the  wheat  was  ground  into  flour,  but  that 
a  good  portion  of  it  was  sold  for  feed.  The 
amount  which  the  plaintiff  was  able  by 
good  management  to  realize  out  of  the  wheat 
does  not  necessarily  determine  its  market 
value  at  the  time  plaintiff  purchased  it. 
The  testimony  of  its  market  value  Introduced 
by  plaintiff's  witnesses  was  ample  to  support 
the  finding  now  under  discussion. 

The  Judgment  Is  affirmed. 


PARK  T.  PTLB  et  aL 

(Court   of    Civil    Appeals   of   Texas.      Dallas. 

May    3,    1913.     Rehearing   Denied 

May  24,  1913.) 

1.  TBUSTB  (J   30%*)— CONSTBUCTIVB  Tbubts— 
CONTBACT  BETWEEN   PABnES.    ' 

Under  an  agreement  reciting  that  defend- 
ant, plaintiff,  and  another  held  notes  secured 
by  liens  upon  the  furniture  and  general  assets 
of  a  newspaper  with  which  they  had  contract- 
ed for  advertising  space,  and  providing  that  all 
money  collected  under  such  advertising  contract 
should  be  paid  to  defendant  and  by  him  de- 
posited in  a  certain  bank,  to  be  kept  there  as 
a  separate  fund  for  the  use  and  benefit  of  the 
parties,  in  stated  proportions,  that  each  month 
the  money  on  deposit  should  be  distributed  be- 
tween them  equally,  and  that  after  $7,500  had 
been  collected  all  future  collections  should  be 
divided  ratably,  there  was  no  such  trust  relation 
between  defendant  and  plaintiff  as  to  require 
defendant  out  of  the  money  collected  from  the 
sale  of  space  under  such  contract  to  pay  plain- 
tiff's subsequent  note  secured  by  pledge  of  the 
notes  referred  to  in  the  contract  or  to  prohibit 
defendant's  purchase  of  such  pledged  notes.  - 

[Ed.  Note. — For  other  cases,  see  Trusts,  Cent 
Dig.  H  41,  41%;    Dec.  Dig.  §  30%.*] 

2.  Tbial    (I    251»)— Instboctions— Appuca- 
BiLiTT  TO  Issues. 

In  an  action  to  recover  money  based  on 
the  theory  of  a  trust  alleged  to  have  been 
created  by  a  contract  between  the  parties,  held, 
that  an  instruction  that  defendant  must  have 
bouKht  notes,  pledged  by  plaintiff  as  collateral, 
in  good  faith  and  in  due  oourse  of  business 
was  objectionable  as  injecting  foreign  issue  in- 
to the  case. 

[Ed.  Note.— For  other  cases,  sec  Trial,  Gent. 
Dig.  i§  587-595 ;    Dec  Dig.  {  251.»] 

3.  Thial    (I    243*)— CoNFUonRO    Instruc- 
tions. 

In  an  action  to  enforce  a  trust  rising  out  of 
a  contract  and  out  of  defendant's  purchase  of 
plaintiff's  notes  sold  by  the  bank  to  whom  he 
had  given  them  as  collateral,  instructions  held 
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conflicting  as  giving  no  afflrmatiTe  and  definite 
rule  to  enable  the  jury  to  properly  determine 
the  issue  involved. 

lEd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  SI  564,  565;    Dec.  Dig.  §  243.*] 

4.  TBIAL     (8     253*)— INSTEUCTIONS— lONORINO 

Issues. 

In  an  action  to  establish  and  enforce  a 
trust  under  a  contract  whereby  defendant  wai< 
to  collect  and  apply  certain  amounts  on  notes 
owned  by  plaintiff,  among  other  notes,  instruc- 
tions as  to  defendant's  liability  held  erroneous 
as  ignoring  the  issue  whether  defendant  was 
not  the  owner  of  the  notes  under  his  purchase 
at  a  sale  by  a  bank  to  which  plaintifE  had 
pledged  them  to  secure  a  debt 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §S  613-623 ;    Dec.  Dig.  {  253.*] 

5.  Tbial  (8  255»)— INSTBUCTIONS— EJbror  of 
Omission— Absence  or  Request  fob  Spe- 
cial Chaboe. 

An  error  of  omission  in  an  instruction  fur- 
nishes no  ground  for  complaint  in  the  absence 
of  a  requested  charge  covering  the  matter. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  f{  627-641 ;    Dec.  Dig.  i  255.*] 

Appeal  from  District  CoTirt,  Dallas  Coun- 
ty; J.  C  Roberts,  Judge. 

Action  by  O.  P.  Pyle  against  Milton  Park 
and  others.  Judgment  for  plaintifr,  and  de- 
fendant Park  appeals.  Reversed  and  re- 
manded. 

J.  C.  Muse  and  W.  L.  Crawford,  both  of 
Dallas,  for  appellant  M.  L.  Dye,  of  Dallas, 
for  appellees. 

TAIiBOT,  J.  This  is  an  appeal  from  a 
Judgment  In  favor  of  appellee,  Pyle,  against 
appellant  for  the  sum  of  $2,641.24,  witb  inter- 
est thereon  from  June  10,  1912,  at  the  rate 
of  6  per  cent  per  annum. 

On  March  14,  1907,  Milton  Park,  the  ap- 
pellant, sold  to  the  Farmers'  Educational  & 
Co-Operative  Union  Publishing  Company, 
O.  P.  Pyle,  and  George  B.  Latham  certain 
printing  presses,  etc.,  and  received  the  sev- 
eral notes  of  said  parties  therefor  in  the 
sum  of  $500  each,  all  dated  March  14,  1907, 
and  bearing  interest  from  date,  providing  for 

10  per  cent,  interest  and  attorneys'  fees,  and 
secured  by  a  recorded  lien  upon  the  property 
sold.  Five  of  these  notes  were  unpaid,  ag- 
gregating $2,500,  besides  Interest    On  April 

6.  1908,  said  above  company,  Pyle,  and  Lath- 
am sold  said  property  to  Aaron  Smith  and 
M.  S.  Sweet,  of  B^.  Worth,  for  the  sum  of 

.$2,500  cash,  and  22  or  24  notes  (the  exact 
number  being  in  dispute)  of  said  date,  execut- 
ed by  Smith  &  Sweet  to  said  company,  11 
or  12  of  said  notes  being  for  $345  each,  and 

11  or  12  of  them  being  for  $405  each,  all 
bearing  8  per  cent  interest  from  date,  and 
providing  for  10  per  cent  attorneys'  fees; 
and  the  further  consideration  of  the  assump- 
tion of  Park's  debt  secured  by  a  superior 
lien  on  said  property.  In  this  sale  Latham 
became  the  owner  of  the  11  or  12  $345  notes, 
and  O.  P.  Pyle  the  owner  of  the  11  or  12 
$405  notes.  On  the  19th  of  October,  1908, 
Milton   Park,   O.   P.   Pyle,   and   George   B. 


Latham  entered  Into  a  written  agreemeit 
with  Smith  &  Sweet  whereby  7.000  inches  of 
advertising  space  might  be  sold  in  the  paper 
of  Smith  &  Sweet  by  said  Pyle,  Latham,  and 
Park,  and  the  proceeds  applied  upon  said 
notes;  Smith  &  Sweet  undertaking  to  pub- 
lish same  in  their  said  paper.  Said  sale  of 
advertising  space  to  terminate  June  1,  1910, 
except  under  conditions,  provided  the  user 
of  said  advertising  space  to  be  in  settlement 
of  all  notes  remaining  unpaid  and  specified. 
So  far  as  necessary  to  state,  the  last-men- 
tioned contract  provides:  "When  above  con- 
ditions have  been  complied  with,  and  the 
7,000  Inches  of  space  have  been  used,  by 
parties  of  the  first  part,  parties  of  the  first 
part  agree  to  cancel  all  notes  now  held  by 
each  and  all  of  them  and  deliver  same  to 
parties  of  the  second  part,  to  wit:  Five  notes 
of  five  hundred  dollars  each  executed  on 
March  14,  1007,  by  O.  P.  Pyle,  and  George 
B.  Latham  and  payable  to  Milton  Park  and 
due,  respectively,  January  1,  1909,  July  1, 
1909,  January  1,  1910,  July  1,  1910,  January 
1, 1911,  and  assumed  by  parties  of  the  second 
part,  and  ten  notes  payable  to  the  Farmers' 
Educational  &  Co-Opera tlve  Union  Publish- 
ing Company,  and  now  held  by  O.  P.  Pyle 
for  four  hundred  and  five  dollars  each,  and 
ten  notes  for  three  hundred  and  forty-five 
dollars  each,  payable  to  the  Farmers'  Ed- 
ucational &  Co-Operative  Union  Publishing 
Company,  now  held  by  George  B.  Latham, 
all  of  which  notes  were  executed  by  Aaron 
Smith  and  M.  S.  Sweet  on  the  6th  day  of 
April,  1908.  The  first  two  notes  of  the  ten 
notes  mentioned  above  are  due  and  payable 
April  1,  1909,  and  two  notes  of  like  amounts 
become  due  every  six  months  thereafter  un- 
til October  1,  1913.  Space  used  under  this 
contract  Is  to  be  credited  on  above  notes  as 
used.  Whether  the  entire  seven  thousand 
Inches  of  space  Is  used  or  not  by  June  1, 
1911,  the  remainder,  if  any,  of  the  above 
Indebtedness  of  Smith  &  Sweet,  including 
principal  and  interest,  is  hereby  agreed  to  be 
canceled  on  that  date  and  held  void  and  of 
no  effect,  and  all  notes,  If  any  unpaid,  and 
the  deed  of  trust  are  to  be  canceled  and  de- 
livered to  said  Smith  &  Sweet.  The  moneys 
accruing  from  the  execution  of  this  contract 
shall  be  applied  to  the  liquidation  of  the 
notes  herein  named  in  their  respective  order 
as  per  the  original  contract"  "Failure  to 
carry  out  any  or  all  the  provisions  of  this 
contract  by  the  parties  of  the  second  part 
shall  in  no  way  affect  existing  contracts 
and  agreements  heretofore  made  by  them." 
On  October  19,  1908,  Pyle,  Park,  and  Lath- 
am executed  the  following  written  agreement. 
Viz.:  "Whereas,  Milton  Park,  O.  P.  Pyle  and 
George  B.  Latham  bold  certain  notes,  which 
are  secured  by  liens  upon  the  oflBee  furniture," 
fixtures,  type  and  general  assets  of  the  Na- 
tional Co-Operator,  a  newspaper  published 
in  the  city  of  Ft.  Worth  and  owned  by  Aaron 
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Smith  and  If.  S.  Sweet,  and  whereas  the 
said  Park,  Pyle  and  Latham  have  entered 
into  a  contract  with  said  Smith  &  Sweet,  dat- 
ed October  19,  190S,  for  7,000  inches  of  ad- 
vertising space  in  said  uew8pai)er,  wtiich 
said  contract  Is  here  referred  to  and  made  a 
part  hereof;  and  whereas  it  is  not  specifical- 
ly agreed  as  to  the  rights  of  the  said  Park, 
Pyle  and  Latham  among  themselves  as  to 
the  handling  and  application  of  the  proceeds 
of  said  advertising,  it  is  hereby  agreed: 
First.  That  all  money  collected  by  and  for 
the  said  Park,  Pyle  and  Latham  under*  said 
contract  shall  be  paid  to  the  said  Milton 
Park  as  trustee,  and  by  him  deposited  in  the 
Gaston  National  Bank  of  Dallas,  Texas,  and 
shall  be  there  kept  as  a  separate  fund  in  the 
name  of  said  Milton  Park,  special,  and  for 
the  use  and  benefit  of  said  Park,  Pyle  and 
Latham.  Second.  On  the  15th  day  of  each 
month  the  money  on  deposit  shall  be  dis- 
tributed to  said  Park,  Pyle  and  Latham 
equally  after  deducting  all  expenses  and 
charges  against  same.  Third.  All  advertis- 
ing contracts  shall  be  made  payable  to  said 
Milton  Park.  Fourth.  After  the  sum  of 
$7,500  has  been  collected  and  paid  out  to 
the  parties,  as  provided  in  paragraph  2  here- 
of, all  future  collections  shall  be  divided, 
after  deduction  of  all  expenses,  as  follows: 
To  Milton  Park  »/»»,  to  O.  P.  Pyle  I'/ss 
and  to  George  B.  Latham  i*/ss.  But  all 
money  collected  over  $7,500  shall  be  credit- 
ed pro  rata  on  notes  held  by  O.  P.  Pyle  and 
George  B.  Latham." 

On  October  20,  1908,  appellee  Pyle  borrow- 
ed $300  from  the  Commonwealth  or  Gaston 
National  Bank,  and  gave  his  note  of  that 
date  therefor  due  January  1,  1909,  bearing 
interest  at  the  rate  of  10  per  cent  per  an- 
num, and  further  promising  to  pay  10  per 
cent  as  attorneys'  fees  if  sued  on  or  placed 
in  the  hands  of  an  attorney  for  collection. 
On  November  18,  1908,  Pyle  borrowed  from 
the  same  bank  the  further  sum  of  $200,  giv- 
ing his  note  therefor,  bearing  interest  at  the 
rate  of  10  per  cent,  per  annum  and  provid- 
ing for  attorneys'  fees,  due  January  1,  1909, 
with  appellant  Park  as  security  thereon.  At 
the  time  Pyle  got  the  said  $300  and  executed 
his  note  therefor,  he  delivered  to  the  bank  as 
collateral  securi^  for  its  payment  ten  of  the 
$405  notes  received  by  him  in  the  sale  of 
the  printing  outfit  to  Smith  &  Sweet,  and  ex- 
ecuted and  delivered  to  the  bank  an  instru- 
ment In  writing  or  power  of  attorney,  where- 
by the  bank  was  expressly  authorized,  In 
case  of  default  In  the  payment  of  said  $300 
note  at  maturity,  or  any  other  indebtedness 
due  said  bank  by  the  said  Pyle,  without  no- 
tice to  Pyle  or  any  one  else,  to  sell  at  pri- 
vate or  public  sale  said  securities  and  to 
deliver  the  same  to  the  purchaser  thereof; 
the  proceeds  to  be  applied  first  to  the  cost 
and  expense  incurred  In  the  transaction  and 
tbea  to  the  payment  of  the  indebtedness 
thereby  secured.     Neither  the  $300  nor  the 


$200  note  was  paid  at  maturity,  and  there  Is 
evidence  to  the  effect  that  thereafter,  on  or 
about  the  4th  day  of  February,  the  bank. 
In  accordance  with  the  terms  of  the  written 
Instrument  or  jwwer  of  attorney  referred  to, 
sold  the  ten  collateral  notes  of  $405  each  to 
Milton  Park  at  and  for  the  sum  of  $507. 
There  was  further  testimony  adduced  to  the 
effect  that,  after  the  purchase  and  acquisi- 
tion of  said  ten  notes  of  $405  each  by  appel- 
lant. Park,  he,  joined  by  the  Farmers'  Educa- 
tional &  Co-Operatlve  Union  Publishing 
Company  and  George  B.  Latham,  executed 
a  written  Instrument  transferring  to  one  C. 
D.  Reimers,  who  had  become  the  purchaser 
of  or  was  negotiating  a  purchase  of  the  print- 
ing press  outfit  heretofore  mentioned,  the 
five  unpaid  notes  of  $500  each  due  Park,  the 
ten  notes  of  $345  each  due  Latham,  and  said 
ten  notes  of  $406;  that  for  this  transfer  of 
said  notes,  and  probably  for  the  balance  of 
the  7,000  inches  of  advertising  space,  con- 
tracted for  by  the  contract  of  October  19, 
1908,  there  was  paid  to  appellant  the  sum  of 
$5,000;  that  before  this  sale  to  Reimers 
appellant  had  collected  under  and  by  virtue 
of  said  advertising  contract  the  sum  of 
$1,333.91. 

[1,  2]  The  substance  of  appellee's  conten- 
tion, as  shown  by  his  pleading,  is  that  ap- 
pellant. Park,  was  by  the  terms  of  the  con- 
tract entered  into  between  Park,  Pyle,  and 
Latham,  on  October  19,  1908,  made  a  trustee 
for  the  collection  and  preservation  for  the 
parties  at  interest  of  all  money  realized  on 
the  advertising  space  contract;  that  as  such 
trustee  he  had  realized  on  said  contract  the 
sum  of  $6,933.91,  being  the  aggregate  of  the 
two  amounts  above  mentioned,  and  bad 
wrongfully  •  converted  his  (Pyle's)  Interest 
therein  to  his  (Park's)  own  use.  Appellant's 
contention  seems  to  be  that  he  was  in  no 
sense  a  trustee  for  Pyle  or  Latham ;  that  he 
was  simply  .  an  agent  In  the  collection  of 
money  under  the  advertising  contract;  ttiat 
there  was  no  duty,  trust,  or  obligation  rest- 
ing upon  him  to  pay  Pyle's  notes  to  the  bank 
for  borrowed  money  to  prevent  a  sale  of  the 
collateral  notes ;  that  he  was  never  Instruct- 
ed by  Pyle  to  pay  said  notes  to  the  bank  out 
of  funds  coming  to  him  on  the  advertising 
contract,  or  any  other  fund ;  that  Pyle  never 
furnished  him  any  money  with  which  to  pay 
said  notes,  and  that  be  had  never  agreed  to 
pay  the  same;  that  by  his  purchase  under 
the  sale  made  by  the  bank  he  became  the 
owner  of  the  ten  collateral  notes  for  $405 
each,  and  was  entitled  to  the  proceeds  realiz- 
ed-from  the  sale  thereof  to  Reimers;  that  the 
total  amount  received  by  him  on  the  sale  to 
Reimers  and  theretofore  on  the  advertising 
contract  was  not  equal  to  the  amount  due 
him  on  his  five  $500  notes  and  the  ten  $405 
notes  bought  under  the  bank's  sale;  and 
that  he  was  entitled  to  the  whole  of  the  fund, 
less  the  interest  of  Latham,  as  the  owner  of 
the  ten  $345  notes. 
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Appellant's  assignments  of  error  need  not 
be  stated  and  discussed  In  detail.  The  eighth 
and  ninth  assignments  .complain  of  the  fol- 
lowing paragraph  of  the  court's  charge:  "If 
you  find  and  believe  from  the  evidence  that 
the  defendant  Parle  bought  the  said  ten  $405 
notes  from  the  Ck>mmonwealth  National  Bank 
In  good  faith  on  the  occasion  referred  to, 
and  they  were  sold  to  him  by  said  bank  In 
due  course  of  business,  then  you  are  instruct- 
ed to  find  against  plaintifT  on  his  claim  for  a 
division  of  the  said  $5,600."  These  assign- 
ments assert,  respectively,  that  this  charge  is 
erroneous  because  it  required  the  Jury  to 
find,  In  order  to  return  a  verdict  in  favor  of 
appellant:  (1)  That  his  purchase  of  the  ten 
$405  collateral  notes  at  the  sale  thereof  by  the 
Commonwealth  National  Bank  was  "in  good 
faith";  (2)  that  said  notes  were  purchased 
in  "due  course  of  business";  (S)  that  It  was 
confusing  and  contradictory  of  the  tenth 
paragraph  of  th6  charge.  We  think  the  ob- 
jections are  well  taken  and  of  themselves  re- 
quire a  reversal  of  the  case.  The  record  does 
not,  in  our  opinion,  disclose  the  existence  of 
any  sticb  trust  relation  between  the  appel- 
lant, Park,  and  the  aH>ellee,  Pyle,  at  the 
time  of  the  sale  and  purchase  of  the  col- 
lateral notes,  that  would  inhibit  a  purchase 
of  said  notes  by  Park.  The  contract  entered 
'  into  between  Park,  Pyle,  and  Latham  on  the 
19th  day  of  October,  1908,  simply  made  Park 
an  agent  for  the  collection  and  distribution 
of  the  money  realized  on  the  contract  with 
Smith  &  Sweet  for  advertising  space,  as  In 
said  contract  directed,  and  did  not  create,  in 
our  opinion,  any  trust  relation  between  Park 
and  Pyle  for  the  payment  of  Park  and 
Pyle's  debt  to  the  bank  out  of  money  he  may 
have  had  in  his  possession  collected  on  said 
contract  The  charge  in  requiring  the  jury 
to  find  that  Park  bought  the  collateral  notes 
"in  good  faith"  was  calculated  to  mislead 
and  Induce  the  jury  to  believe  that  in  the 
opinion  of  the  court  the  agency  of  Park  for 
the  collection  of  money  on  the  advertising 
space  contract  created  some  such  trust  rela- 
tionship between  Park  and  Pyle  as  made  it, 
in  the  exercise  of  good  faiih,  obligatory  upon 
the  former  to  pay  off  Pyle's  notes  to  the 
bank,  if  Park  then  bad  in  his  hands  suf- 
ficient money  collected  on  said  contract  to  do 
so,  and  that  his  failure  so  to  do  was  an  act 
of  bad  faith  towards  Pyle,  or  for  some  other 
reason  may  not  have  acted  "in  good  faith" 
in  the  purchase  of  said  collateral  notes.  The 
requirement  that  appellant  must  have  Iwught 
the  notes  "in  due  course  of  business"  was 
practically  a  peremptory  instruction  against 
him  on  the  Issue  to  which  the  charge  in  ques- 
tion related.  There  was  no  pretense  that 
the  notes  were  sold  and  purchased  in  the  due 
course  of  business.  On  the  contrary,  it  was 
conclusively  shown  that,  if  sold  at  all,  the 
notes  were  sold  under  a  special  contract  or 
power  of  attorney  authorizing  such  sale  in 
the  event  the  indebtedness,  secured  by  their 
hypothecation  with  the  bank,  was  not.  paid 


at  maturity.  It  is  dear,  we  think,  eapedally 
in  view  of  the  character  of  this  litigation, 
that  the  errors  in  the  charge  under  consid* 
eratlon  were  highly  calculated  to  prejudice 
the  rights  of  appellant  By  the  language  of 
the  charge  complained  of  there  were  Inject- 
ed into  the  case  foreign  Issues  and  a  burden 
imposed  upon  appellant  which  we  tlilnk  the 
evidence  did  not  justify. 

[S]  The  instruction  also  seems  to  be  In 
conflict  with  the  tenth  paragraph  of  the 
charge  In  that  sold  tenth  paragraph  tells 
the  j'ury,  in  etCect  that  if  Smith  &  Sweet  did 
not  breach  the  advertising  space  contract 
and  Park  became  the  purchaser  of  the  ten 
$405  collateral  notes  and  sold  them  to  Reim- 
ers  in  cancellation  thereof  and  said  adver- 
tising contract,  to  find  against  Park  as  to 
the  $5,600  got  from  Kelmers,  whereas  in  the 
eleventh  paragraph  they  are  told  tliat  if 
Park  bought  said  ten  notes,  etc.,  to  find  in 
his  favor  and  against  Pyle  for  a  division  of 
said  $5,600.  Thus  no  affirmative  or  definite 
rule  or  gnlde  was  given  the  Jary  to  enable 
them  to  properly  determine  the  issue  In- 
volved. 

[4]  Complaint  is  also  made  of  the  eighth 
paragraph  of  the  court's  charge,  which  reads 
as  follows:  "Ton  are  Instructed  to  ascer- 
tain  from  the  evidence  the  amount  of  money 
collected  by  the  defendant  Park  on  the  claim 
of  $1,333.91,  and  to  such  amount  add  the 
$5,600  collected  by  him  from  Reimers,  whldi 
sum  will  stand  as  a  charge  against  the 
defendant  Park.  Then  you  are  further  in- 
structed that,  if  you  find  and  believe  from 
the  evidence  that  Sweet  &  Smith  failed  and 
refused  to  comply  with  their  part  of  the 
7,000-Inch  space  contract  under  the  provi- 
sions of  said  contract  all  the  parties  there- 
to were  restored  to  their  former  rights  un- 
der the  pre-existing  contracts,  and  the  de- 
fendant's Park's  five  notes  for  $500  would 
stUl  be  a  first  lien  on  all  the  property  sold 
to  Sweet  Sc  Smith,  and  he  would  be  entitled 
to  a  portion  of  the  fund  collected  sufBcient 
to  satisfy  said  $500  notes  and  interest  and 
the  balance  of  said  fund  should  be  divided 
between  Latham  and  plaintiff  as  their  re- 
spective interests  might  appear."  We  think 
the  learned  trial  judge  inadvertently  fell 
Into  an  error  here.  This  instruction  was 
prejudicial  error  for  the  reason  that  It  Ig- 
nored the  issue  of  whether  or  not  the  appel- 
lant became  and  was  the  absolute  owner  of 
the  ten  $405  notes  by  purchase  from  tlie 
bank  and  was  calculated  to  mislead  the  Jury 
and  cause  them  to  believe  that  appellant  in 
any  event  should  be  charged  with  the  $5,600 
received  from  Belmers  and  whatever  amount 
he  collected  prior  to  the  Belmers'  transac- 
tion on  the  advertising  contract,  save  and 
except  such  an  amount  thereof  as  was  neces- 
sary to  pay  off  and  satisfy  his  five  notes 
of  $500  each  executed  and  delivered  to  him 
as  a  part  of  the  original  purchase  money 
for  the  printing  press  outfit 

Aa  will  be  observed,  the  charge,  after  teU- 
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ing  the  jury  that  Park's  five  notes  for  $500 
"would  still  be  a  lien  on  all  the  property 
aold  to  Sweet  &  Smith,  and  that  he  would 
be  entitled  to  a  portion  of  the  fund  collect- 
ed sufficient  to  satisfy  said  $500  notes,"  pro- 
ceeds to  instruct  them  without  qualification 
that  "the  balance  of  said  fund  should  be  di- 
vided between  Latham  and  plaintiff  (Pyle) 
as  their  respective  Interests  might  appear." 
The  evidence  was  insufficient  to  show  that 
Pari!  was  a  trustee  or  agent  of  Pyle,  in 
any  of  the  matters  alleged,  or  Issues  arising 
ander  the  evidence,  as  to  the  payment  of 
appellee's  notes  held  by  the  bank,  the  sale 
of  the  collateral  notes  or  their  purchase  by 
Park,  and  if  Park,  at  a  sale  made  of  said 
collateral  notes  in  accordance  with  the  terms 
of  the  written  instrument  given  by  Pyle  to 
the  bank,  became  the  purchaser  of  said  col- 
laterals, then  Pyle  had  no  interest  in  the 
$5,600  received  from  Relmers.  The  other  as- 
signments, unless  the  matter  complained  of 
in  some  material  way  conflicts  with  the 
views  we  have  expressed,  point  out  no  re- 
versible error. 

rS]  There  are  assignments  charging  that 
the  court  erred  In  failing  to  give  certain  in- 
structions, but.  If  such  failure  was  error,  it 
was  an  error  of  omission  and  furnishes  no 
ground  for  complaint  in  the  absence  of  a  re- 
quested special  charge  covering  the  matter. 
There  are  other  assignments  complaining  of 
certain  supposed  errors  In  the  court's  charge, 
but  a  reading  of  the  charges  complained  of 
disclose  that  they  were  statements  of  the  ap- 
pellee's pleadings  or  contentions  which  were 
not  only  proper  but  important  for  the  Jury 
to   understand. 

For  the  reasons  Indicated,  the  Judgment  is 
reversed,  and  the  cause  remanded. 


DAVIS  et  aL  v.  PARKS  et  al. 

(Conrt    of   Civil    Appeals   of   Texas.      Dallas. 

May   10,   1913.     Rehearing  Denied 

May   31,   1013.) 

1.  Appeal  ano  Bbbob  ({  801*)— Motion  fob 
New  TkiaI/— -Necessitt. 

The  overruling  of  a  general  demurrer  go- 
ing to  the  foundation  of  the  action,  if  error, 
is  fundamental  and  need  not  be  assigned  as 
error  in  the  motion  for  a  new  trial  in  order 
to  l>e  reviewed. 

[EJd.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  i§  1T43,  1753-1755;  Dec. 
Dig.  i  301.»] 

2.  Appeal  and  Esbob  (§  301*)— Motion  fob 
New  Tbiai^Specifioation  of  EJbbob— Ne- 
CBSsrrr. 

In  view  of  the  statute,  any  ruling  which 
appears  of  record,  such  as  the  overruling  of 
special  demurrers  to  the  petition,  may  be  con- 
sidered on  appeal,  though  not  assigned  as  error 
in  a  motion  for  a  new  trial  pursuant  to  Court 
of  Civil  Appeals  rules;  rule  24  (142  S.  W. 
xii)  requirinf;  that  all  grounds  of  error  relied 
on  be  specified  in  the  motion  for  new  trial  to 
be  considered  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  K  1743,  1753-1786;  Dec. 
Dig.  I  301.*] 


3.  Schools  and  Sohooi.  Dibtbicts  ({  22*)— 
Oboanization— Validitt. 

Const  amend.  1900,  S  3a,  provides  that 
every  school  district  heretofore  formed,  whether 
the  territory  embraced  within  its  boundaries 
lies  wholly  within  a  single  county  or  partly  in 
two  or  more  counties,  is  hereby  declared  to  be 
"and  from  its  formation  to  have  been  a  valid 
and  lawful  district;  and  that  all  bonds  hereto- 
fore issued  by  such  districts,  which  have  been 
approved  and  registered,  are  declared  to  have 
been  issued  in  conformity  with  the  Constitu- 
tion and  laws  and  binding  upon  the  district" 
Held,  that  the  constitutional  amendment  vali- 
dated districts  from  their  formation  which  were 
invalid  because  of  want  of  constitutional  au- 
thority to  create  them,  though  they  were  subse- 
?uently  subdivided  into  other  districts,  and  the 
act  that  the  district  had  been  adjudged  in- 
valid by  the  Supreme  Court  before  the  enact- 
ment of  the  amendment  would  not  prevent  it 
from  lieing  validated  by  the  amendment. 

[Wi,  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  i  41;  Dec  Dig. 
§22.*] 

4.  Schools  and  School  Distbicts  (|  32*)— 
Chanoes  in  Dibtbiot. 

An  independent  school  district  is  not  ex- 
empted from  change  by  the  Legislature. 

[Ed.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  SS  52-54;  Dec. 
Dig.  {  32.*] 

5.  Schools  and  School  Distbicts  ($  32*)— 
Change  of  Boundabies. 

Where  there  was  no  law  authorizing  the 
change  of  boundaries  of  an  independent  dis- 
trict, the  fact  that  the  president  of  the  school 
board  of  a  district  was  notified  and  heard  in 
proceedings  to  detach  a  part  of  the  district 
and  place  it  in  the  district  of  another  county 
would  not  validate  the  change;  it  being  in- 
valid for  want  of  authority. 

[Bd.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  |i  62-64;  Dec. 
Dig.  {  32.*] 

0.  Schools  and  School  Distbicts  <|  24*)— 

ObOANIZATION     of     DISTBICT  —  COLLATEBAL 

Attack. 

If  the  organization  of  an  independent 
school  district  was  not  wholly  invalid,  it  could 
be  attacked  for  irregularities  in  its  organiza- 
tion only  in  a  direct  proceeding  brought  for 
that  purpose  and  not  in  a  collateral  proceed- 
ing. 

[Ei.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  ${  42,  46,  47-49; 
Dec.  Dig.  I  24.*] 

Appeal  from  District  Court,  Navarro  Coun- 
ty;   H.  B.  Davlss,  Judge. 

Suit  by  J.  W.  Parks  and  others  against 
Jeff  Davis  and  others.  From  a  decree  for 
plaintiCfs,  defendants  appeal.  Reversed,  and 
decree  rendered  for  appellants. 

Collins,  Cummings  &  ShnrtlefT,  of  HUIs- 
boro,  for  appellants.  R.  S.  Neblett  and  R. 
B.  Owen,  both  of  Corsicana,  for  appellees. 

TALBOT,  J.  This  suit  was  brought  by  the 
appellees  to  enjoin  the  appellants,  who  are 
trustees  of  the  Mertens  independent  school 
district,  from  issuing  bonds  and  levying  tax- 
es for  school  purposes  in  said  district  A 
general  and  several  special  demurrers,  urged 
by  defendants  to  plaintiffs'  petition,  were  by 
the  trial  court  overruled,  and  by  appropriate 
assignments  of  error  these  rulings  are  pre- 
sented for  review.    The  petition  alleges  that 


*Por  other  cases  lee  same  topic  and  section  NUMBER  In  Dec.  Dig.  a  Am.  Dig.  Key-No.  Series  A  Rep'r  Indexes 
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the  Mertens  Independent  school  district  em- 
braces within  Its  limits  territory  lying  in 
Hill,  Ellis,  and  Navarro  counties,  and  that 
each  of  the  plaintiffs  own  land  situated  in 
said  district  subject  to  taxation  for  state, 
county,  and  local  school  purposes;  that,  un- 
less defendants,  who  were  acting,  or  pur- 
porting to  act,  as  the  trustees  and  school 
board  for  the  said  Mertens  independent  school 
district,  were  enjoined  and  restrained,  they 
would  attempt  to  levy  and  collect  a  tax  upon 
the  property  of  plaintiffs  situated  in  said 
district,  and  would  issue  a  bond  and  bonds 
in  the  name  and  under  the  guise  of  the  law 
in  the  sum  of  $12,500  and  burden  the  prop- 
erty of  the  plaintiffs  to  pay  said  bonds,  would 
fix  a  tax  as  a  lien  and  charge  upon  their  said 
property  for  the  period  of  40  years  and  force 
plaintiffs  annually  to  pay  taxes  for  the  liqui- 
dation of  the  principal  and  interest  on  said 
bonds;  that  defendants  have  no  authority, 
right,  or  power  to  levy  and  collect  such  tax 
or  to  issue  such  bonds  for  the  reason  that 
said  district  has  never  been  incorporated  and 
defendants  are  not  legal  trustees ;  "that  on 
March  18,  1005,  the  village  of  Mertens  had 
not  been  Incorporated  for  municipal  pur- 
poses, but  on  said  date,  to  wit,  March  18, 
1905,  an  election  was  held  in  Mertens  for 
the  so-called  Mertens  independent  district  to 
determine  whether  Mertens,  with  the  terri- 
tory surrounding  said  village  of  Mertens  and 
constituting  the  so-called  Mertens  independ- 
ent school  district,  should  be  incorporated 
for  school  purposes  only;  that,  in  said  elec- 
tion for  the  incorporation  of  the  Mertens 
district  for  school  purposes  only,  there  were 
cast  'for  incorporation'  52  votes,  and  'against 
incorporation'  34  votes ;  that  in  said  election 
many  persons  voting  for  incorporation  of 
said  district  voted  illegally  and  without  any 
right  or  authority;  that  many  of  said  per- 
sons voting  for  Incorporation  lived  in  Ellis 
and  Navarro  counties  and  went  into  Ulll 
county  and  voted  illegally  in  Hill  county  in 
said  Incorporation  election;  that  said  elec- 
tion for  Incorporation  was  null  aud  void,  be- 
cause there  was  never  any  order  Issued  by 
the  county  Judge  or  commissioners'  court  of 
either  Ellis  or  Navarro  counties  for  such 
election ;  that  no  polling  places  were  provid- 
ed in  Navarro  and  Ellis  counties  at  Which 
the  voters  residing  in  these  respective  por- 
tions of  the  district  could  lawfully  cast  their 
ballot  in  the  counties  of  their  residence,  and 
that  the  only  polling  place  provided  was  at 
Mertens  in  Hill  county  at  which  those  voters 
in  the  district  residing  in  Navarro  and  Ellis 
counties  could  not  legally  vote;  that,  after 
the  votes  illegally  cast  for  incorporation  as 
above  alleged  are  deducted  from  those  count- 
ed for  incorporation,  there  will  remain  con- 
siderably less  than  the  requisite  number  of 
votes  for  incorporation  to  carry  the  election 
'for  incorporation' ;  •  •  •  that  said  null. 
Illegal,  and  void  election  for  Incorporation  of 
Mertens  for  school  purposes  only  is  the  only 
authority  for  the  acts  of  the  defendants  as  I 


the  trustees  of  Mertens  independent  school 
district,  and  is  the  only  authority  they  have 
to  act  as  the  alleged  trustees  of  such  dis- 
trict" 

Plaintiffs  further  allege  "that  the  vaUdlty 
and  legality  of  the  so-called  Mertens  inde- 
pendent school  district,  formed  and  incor- 
porated as  hereinbefore  shown,  was  called  in 
question  by  a  suit  filed  in  the  district  court 
of  Navarro  county,  Tex.,  on  July  1,  1906,  en- 
titled J.  W.  Parks  et  aL  v.  R.  C.  West  et  al.. 
No.  6,839,  on  the  docket  of  said  court,  and 
said  suit  was  tried  in  said  district  court  and 
was  appealed  to  the  Court  of  Civil  Appeals 
and  the  Supreme  Court  of  Texas,  wliicb 
last  court  held  that  said  Mertens  independ- 
ent school  district  was  illegally  formed  and 
was  invalid;  •  •  •  that  by  the  said 
mandate  of  the  Supreme  Court,  which  is  now 
the  Judgment  of  this  court,  binding  upon  de- 
fendants, who  are  the  successors  of  the  de- 
fendants in  the  cause  of  Parks  v.  West, 
above  mentioned,  said  defendants  were  per- 
petually enjoined  and  restrained  from  col- 
lecting, or  attempting  to  collect,  a  tax  in  the 
Mertens  Independent  school  district;  that 
the  matter  of  the  validity  and  legality  of  the 
Mertens  Independent  school  district  has  al- 
ready been  Judlcally  determined  and  ascer- 
tained and  the  determination  by  the  Supreme 
Court  that  said  district  was  illegally  formed 
and  was  invalid  is  now  a  matter  which  is 
concluded  by  the  Judgment  of  the  Supreme 
Court,  as  above  shown;  and  plaintiffs  say 
that  defendants  are  now  acting  in  violation 
of  the  Judgment  of  the  district  court  of 
Navarro  county  and  of  the  Supreme  Court 
of  Texas  in  that  they,  acting  as  the  board  of 
trustees  for  the  so-called  Mertens  independ- 
ent school  district,  did  on  March  5,  1912,  or- 
der an  election  to  be  held  in  such  district  on 
April  8,  1912,  for  the  purpose  of  voting  on 
said  district  bonds  In  the  sum  of  $12,500  and 
to  vote  a  tax  on  said  district  for  the  purpose 
of  paying  said  bonds  at  maturity,  said  bonds 
due  and  payable  40  years  from  date;  and 
they  are  arranging  to  hold,  and  intend  to 
hold,  on  said  date  said  election.  •  •  • 
Plaintiffs  further  allege  that  on  March  6, 
1912,  defendants,  purporting  and  claiming  to 
act  as  the  school  board  for  Mertens  inde- 
pendent school  district,  made  and  entered  an 
order  calling  for  a  bond  election  in  said  dis- 
trict for  the  purpose  of  determining  whether 
or  not  said  district  would  vote  upon  itself 
bonds  to  the  extent  of  $12,500  due  and  pay- 
able 40  years  from  date,  and  to  levy  and  to 
collect  annually  a  tax  on  the  property  in  said 
district  to  pay  said  bonds  at  maturity  and 
all  interest  thereon,  said  bonds  to  bear  5 
per  cent,  interest  per  annum  payable  annual- 
ly; that  in  the  order  for  said  election  no 
limit  is  placed  upon  said  trustees  or  their 
successors  as  to  rate  at  which  such  taxes 
shall  be  levied  and  collected,  and  plaintiffs 
say  that  said  order  is  null  and  void  because 
of  its  indeflniteness  or  uncertainty  in  this  re- 
spect, and  they  say  that  defendants  may 
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aad  win  levy  said  taxes  at  a  rate  much 
greater  than  the  law  permits  and  allows; 
that  said  order  for  the  bond  election  Is  null 
and  void  in  that  It  does  not  describe  with 
any  certainty  and  particularity  the  terri- 
tory to  be  included  In  such  district  but  is 
general.  Indefinite,  and  uncertain." 

It  Is  further  alleged  "that,  as  to  the  plain- 
tiffs and  the  residents  of  the  Mertens  dis- 
trict who  reside  In  Navarro  county,  said  de- 
fendants have  no  right,  jurisdiction,  or  au- 
thority, or  power  to  levy  the  said  proposed 
tax  on  their  property  or  to  burden  the  same 
wltb  bonds  as  hereinbefore  stated,  for  that 
during  February  and  March,  1906,  the  com- 
missioners' court  of  Navarro  county,  pro- 
posing to  act,  and  having  the  power  to  act, 
in  the  premises,  upon  the  petition  of  plain- 
tiffs and  others  residing  in  the  Navarro  coun- 
ty portion  of  said  Mertens  independent  school 
district,  placed  the  Navarro  county  portion 
of  said  Mertens  district  in  and  made  such 
territory  a  part  of  the  Park  Goodman  school 
district  No.  84,  and  eliminated  and  excluded 
such  territory  from  the  Mertens  district; 
that  due  notice  was  given  to  the  trustees  of 
the  Mertens  Independent  school  district  of 
this  proposed  action  of  the  commissioners' 
court  of  Navarro  county,  and  said  trustees 
were  represented  and  appeared  before  the 
commissioners'  court  In  the  proceedings  to 
detach  such  territory  from  the  Mertens  dis- 
trict and  attach  it  to  the  Parlc  Goodman 
district  No.  Si  in  Navarro  county,  Tex.,  and 
plaintiffs  say  that  said  defendants  are  wholly 
without  authority  to  act  as  to  the  people 
living  in,  and  the  territory  of,  said  district 
In  Navarro  county;  that  the  Ellis  county 
portion  of  the  Mertens  district  lias  by  the 
conunlssioners'  court  of  Ellis  county,  in  a 
proceeding  in  which  the  trustees  of  Mertens 
district  were  represented  and  heard,  been  de- 
taclied  from  the  Mertens  district  and  has 
been  annexed  and  added  to  the  Shady  Grove 
district  In  Ellis  county  and  afterwards  added 
to  Mlltord  school  district  in  EIllls  county, 
and  plaintiffs  say  that  defendants  are 
wholly  without  authority  and  power  to  act 
as  to  the  people  and  territory  of  said  Mer- 
tens district  b^ng  and  lying  in  Ellis  coun- 
ty; that  a  portion  of  the  territory  of  said 
Mertens  district  has  by  the  concurrence  of 
Richland  school  district  and  the  trustees  of 
Mertens  district  been  annexed  to  Richland 
school  district  In  Hill  county." 

Plaintiffs  further  aUege  "that  after  the 
decision  and  Judgment  of  the  Supreme 
Court  of  Texas  in  the  case  of  J.  W.  Parks  et 
al.  V.  R  C.  West  et  al.,  above  referred  to, 
on  the  17th  day  of  June,  190S,  the  several 
Ixwrds  of  school  trustees  for  the  Mertens 
school  district  have  voluntarily  abandoned 
and  relinquished  any  claim  or  right  said 
Mertens  district  ever  liad  over  the  territory 
of  said  district  lying  and  being  in  Navarro 
comity,  and  all  of  said  school  boards  elected 
since  the  decision  in  said  cause  above  men- 
tioned have  agreed  and  consented  that  the 


Navarro  county  territory  In  sacb  Mertens 
school  district  could  be  incorporated  Into 
school  districts  in  Navarro  county,  and  that 
the  inils  county  portion  of  the  Mertens  dis- 
trict could  be  incorporated  into  school  dis- 
tricts in  Ellis  county,  and  said  boards  of 
trustees  for  the  Mertens  district  have  waiv- 
ed every  right  to  claim  such  portions  of  said 
district  to  belong  to  and  be  a  part  of  said 
district  at  Mertens,  and  plaintiffs  say  that 
said  trustees,  defendants  herein,  are  estop- 
ped and  precluded  from  now  setting  up  any 
claim  to  said  portions  of  the  old  Mertens 
district  Plaintiffs  further  allege  that  the 
defendants  have  ordered  an  election  for  the 
Mertens  Independent  school  district  to  be 
held  on  April  8,  1912,  for  the  purpose  of  Is- 
suing bonds  In  the  sum  of  $12,500  and  levy- 
ing taxes  to  pay  the  same,  with  Interest 
thereon ;  that  plaintiffs  are  informed  and  be- 
lieve that,  while  the  Navarro  and  Ellis 
county  portions  of  the  Mertens  district  in 
which  plaintiffs  live  is  no  part  of  the  Mer- 
tens district  now,  defendants  assert  that 
such  territory  still  is  a  part  of  the  Mertens 
Independent  school  district  and  assert  further 
that  it  is  their  purpose  to  vote  said  bonds 
and  taxes  on  the  Mertens  district  to  include 
the  Navarro  and  Ellis  county  territory ;  that 
unless  defendants  are  restrained  and  enjoin- 
ed and  do  proceed,  as  they  threaten  to  do 
and  will  do,  to  levy  such  special  tax  upon 
the  real  property  aforesaid  of  the  plaintiffs 
and  issue  the  said  bonds  so  voted  upon,  such 
acts  will  result  in  great  and  Irreparable  In- 
jury to  plaintiffs  and  each  of  them,  for  which 
they  have  no  adequate  remedy  at  law, 
wherefore  plaintiffs  pray  that  on  final  hear- 
ing defendants  and  each  of  them  be  perpet- 
ually enjoined  and  restrained  from  holding 
said  bond  election,  and  declaring  the  result 
of  same,  from  levying,  or  attempting  to  levy, 
the  tax  hereinbefore  described,  from  collect- 
ing, or  attempting  to  collect,  said  tax,  and 
from  Issuing,  or  attempting  to  issue,  sign  or 
circulate,  sell  or  dispose  of  the  bond  or  bonds 
hereinbefore  described;  that  upon  final  hear- 
ing the  so-called  Mertens  independent  school 
district  be  declared  invalid  and  Illegal ;  that 
upon  final  hearing  upon  proof  of  the  facts 
hereinbefore  stated  the  defendants  and  their 
successors  be  perpetually  enjoined  from  levy- 
ing, or  attempting  to  levy,  such  tax,  from  col- 
lecting, or  attempting  to  collect,  said  tax,  and 
from  issuing,  or  attempting  to  issue,  float, 
sell,  sign,  or  dispose  of  said  bonds,  and  plain- 
tiffs pray  for  all  costs  of  suit  and  for  all 
other  and  further  relief,  general  and  special, 
legal  and  equitable,  to  which  from  the  prem- 
ises they  may  be  entitled." 

The  assignments  of  error,  with  one  excep- 
tion, complain  solely  of  the  court's  action  In 
overruling  defendants'  general  and  special 
demurrers  to  the  petition  of  plaintiffs,  and 
upon  the  correctness  of  these  rulings  depends. 
In  our  judgment,  the  right  of  plaintiffs  to 
maintain  this  suit  and  secure  the  relief 
sought    Appellees,  however,  object  to  a  con- 
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sideration  of  appellants'  asslguments  of  er- 
ror because  the  record  falls  to  show  that 
appellants,  as  required  by  amended  rule  24 
promulgated  by  the  Supreme  Court  for  the 
government  of  the  C!ourts  of  Civil  Appeals 
(142  S.  W.  all),  filed  in  the  court  below  a  mo-' 
tlon  for  a  new  trial  calling  that  court's  atten- 
tion to  the  errors  here  assigned.  That  rule 
plainly  makes  it  incumbent  upon  the  party 
cast  in  the  suit  to  file  in  the  trial  court  a 
motion  for  a  new  trial  distinctly  specifying 
therein  all  grounds  of  error  relied  on  In  or- 
der to  avail  himself  of  such  errors  on  appeal, 
unless  the  same  are  fundamental ;  but  in  the 
recent  case  of  Railway  Company  v.  Beasley 
(Sup.)  155  S.  W.  183,  the  Supreme  Court  has 
held  that  the  giving  or  refusing  of  charges, 
and,  in  effect,  any  other  ruling  which  ap- 
pears of  record,  need  not,  because  of  the 
statute  on  the  subject  and  its  construction 
in  former  decisions  of  that  court,  be  includ- 
ed in  a  motion  for  a  rehearing  In  the  trial 
court  However,  the  objections  to  a  con- 
sideration of  the  assignments  iit  this  case  are 
not  well  taken,  for  the  reason  that,  if  the 
court  erred  in  its  rulings  on  defendants' 
demurrers  such  errors,  in  our  Judgment,  are 
fundamental,  or,  according  to  the  decision 
in  the  case  of  Railway  Colnpany  v.  Beasley, 
supra,  are  not  of  such  character  as  must  be 
embraced  in  a  motion  for  a  new  trial  in  the 
court  below  in  order  to  be  made  available  as 
a  ground  for  reversal  on  appeal. 

[1]  The  exceptions  of  the  defendants  to 
the  plaintiffs'  petition  we  regard  as  nothing 
more  in  effect  than  a  general  demurrer,  go- 
ing to  the  very  foundation  of  the  action,  and 
it  is  well  settled  In  this  state  that  the  over- 
ruling of  such  demurrer,  If  error,  is  funda- 
mental. Hall  V.  Johnson,  40  S.  W.  47;  City 
of  San  Antonio  v.  Talerico,  98  Tex.  151,  81 
S.  W.  518. 

[2]  But  if  the  matters  excepted  to  in  de- 
fendant's special  demurrers  cannot  be  reach- 
ed by  a  general  demurrer,  still  appellants* 
assignments  challenging  the  correctness  of 
the  court's  rulings  on  these  demurrers,  al- 
though such  ruling  may  not  constitute  funda- 
mental error,  is  entitled  to  consideration  un- 
der the  decision  in  Railway  Company  v. 
Beasley,  supra.  The  question  then  is.  Did 
the  trial  court  err  in  overruling  defendants' 
general  demurrer  and  special  exceptions  or 
either  of  them? 

The  special  demurrers  except:  (1)  To  that 
part  of  the  petition  which  alleges  that  the 
Mertens  independent  school  district  was  not 
properly  and  legally  organized,  upon  the 
ground  that  the  same  involves  a  collateral 
attack  upon  the  organization  of  said  dis- 
trict ;  (2)  to  that  portion  wherein  it  is  alleg- 
ed that  the  school  district  in  question  has 
been  held  to  be  invalid  by  the  district  court 
of  Navarro  county,  Tex.,  and  the  Supreme 
Court  of  the  state  of  Texas,  in  the  case  of 
Parks  V.  West,  for  the  reason  that  since  said 
Judgment  and  decision  of  said  courts  the 
people  of  the.  state  of  Texas  have  adopted  an 


amendment  to  the  Constitution  of  the  state 
of  Texas  declaring  the  said  school  district  to 
be  valid,  and  to  have  been  valid  since  its 
organization;  (3)  to  that  portion  wherein  It 
is  alleged  that  school  districts  have  l>een  or- 
ganized out  of  the  territory  constituting  the 
Mertens  independent  school  district  in  the 
various  counties  composing  said  district  for 
the  reason  that,  after  the  adoption  of  the 
constitutional  amendment  declaring  the  said 
Mertens  Independent  school  district  to  have 
been  valid  from  the  time  of  its  formation,  it 
was  impossible  for  legal  school  districts  to 
have  been  formed  out  of  the  territory  In- 
cluded in  said  Mertens  Independent  school 
district;  (4)  to  that  part  wlilch  alleges  that 
defendants  are  without  authority  to  act  as 
school  trustees  of  the  Mertens  independent 
school  district,  for  the  reason  that  the  au- 
thority of  the  defendants  cannot  be  question- 
ed in  a  proceeding  of  this  kind,  but  could 
only  be  questioned  in  a  quo  warranto  pro- 
ceeding or  a  suit  by  a  person  having  an  in- 
terest in  the  suit  and  acting  under  and  by  the 
authority  of  the  state  of  Texas;  (5)  to  that 
part  which  alleges  that  the  order  for  the 
bond  election  is  void  because  the  boundaries 
are  not  set  out  with  certainty,  because  the 
same  is  a  collateral  attack  upon  the  organ- 
ization of  said  district;  (6)  to  that  part 
which  alleges  that  the  trustees  of  the  Mer- 
tens independent  school  district  abandoned 
territory  to  districts  afterwards  formed  and 
consented  to  the  formation  of  said  new  dis- 
tricts, and  are  therefore  estopped  to  claim  a 
right  to  act  as  trustees  of  said  Mertens  In- 
dependent school  district,  because  the  ex- 
istence of  said  district  could  not  be  affected 
in  any  manner  by  such  action. 

[3]  We  are  of  the  opinion  the  court  erred 
in  overruling  the  demurrers.  Admitting,  as 
must  be  done  for  the  purposes  of  the  demur- 
rers, that  all  the  facts  alleged  are  true,  yet, 
under  the  statute,  the  organic  law  as  recent- 
ly amended,  and  the  decision  in  Gillespie  t. 
Kghtfoot,  103  Tex.  359,  127  S.  W.  790,  they 
furnish  no  cause  of  action  for  the  relief  ask- 
ed. Since  the  school  district  in  question  was 
held  in  Parks  v.  West,  102  Tex.  11.  Ill  S.  W. 
726,  to  be  forbidden  by  the  Constitution,  an 
amendment  to  that  instrument  has  been  adopt- 
ed, which  reads  as  follows:  Sec.  3a.  "B>very 
school  district  heretofore  formed,  whether 
formed  under  the  general  law  or  by  special 
act,  and  whether  the  territory  embraced  with- 
in its  boundaries  lies  wholly  within  a  single 
county  or  partly  in  two  or  more  counties, 
is  hereby  declared  to  l>e,  and  from  its  forma- 
tion to  have  been,  a  valid  and  lawful  dis- 
trict All  bonds  heretofore  issued  by  any 
such  districts  which  have  been  approved  by 
the  Attorney  General  and  registered  by  the 
comptroller  are  hereby  declared  to  be,  and 
at  the  time  of  their  issuance  to  have  l>een, 
issued  In  conformity  with  the  Constitution 
and  laws  of  this  state,  and  any  and  all  such 
bonds  are  hereby  in  all  things  validated  and 
declared  to  be  valid  and  binding  obligations 


Digitized  by 


Google 


Tex.) 


DAVIS  y.  PARES 


453 


upon  the  district  or  districts  Issuing  the 
same.  Each  such  district  Is  hereby  author- 
ized to,  and  shall,  annually  levy  and  collect 
an  ad  valorem  tax  sufficient  •♦  *  to  re- 
deem the  same  at  matumlty,  not  to  exceed 
snch  a  rate  as  may  be  provided  by  law  under 
other  provisions  of  this  Constitution.  And 
all  trustees  heretofore  elected  in  districts 
made  up  from  more  than  one  county  are 
hereby  declared  to  have  been  duly  elected, 
and  shall  be  and  are  hereby  named  as  trustees 
of  their  respective  districts,  with  power  to 
levy  the  taxes  herein  authorized  until  their 
successor  shall  be  duly  elected  and  qualified 
as  is  or  may  be  provided  by  law."  The  adop- 
tion of  this  amendment  had  the  effect  to  cure 
the  Infirmity  in  districts  of  the  character  of 
the  Mertens  district,  "due  to  the  want  of  con- 
stitutional authority  to  form  them,  and  vali- 
dates such  district  from  their  original  for- 
mation, even  though  they  may  have  been  ir- 
regularly created  and  subsequently  subdivid- 
ed into  other  districts. 

This,  in  substance,  is  the  holding  in  Gil- 
lespie V.  Llghtfoot,  supra,  as  we  understand 
that  decision.  In  that  case  it  is  said:  "The 
school  districts  referred  to  in  the  first  clause 
(of  the  amendment)  are  declared  to  be,  and 
from  their  formation  to  have  been,  valid  and 
lawful  districts.  Whether  they  were  in 
truth  valid  or  not,  under  the  law  as  it  exist- 
ed before,  they  are  to  be  treated  now  as  if 
they  always  were  and  yet  are  valid.  By  the 
express  language  of  the  people,  the  law 
which  made  them  formerly  invalid,  accord- 
ing to  our  decision  in  Farks  v.  West,  is 
changed  so  that  they  are  henceforth  to  be 
regarded  as  continuously  lawful  from  their 
formation."  In  Gillespie  v.  Llghtfoot,  the 
Supreme  Court  was  dealing  with  an  inde- 
pendent school  district  named  the  "Mart 
high  school,"  which,  like  the  Mertens  dis- 
trict, embraced  originally  territory  from 
three  contiguous  counties,  but  which,  after 
the  decision  in  Parks  v.  West,  and  before  the 
amendment  to  the  Constitution  above  quoted, 
had  been  dismembered  and  practically  de- 
stroyed by  the  town  of  Mart  assuming  con- 
trol of  its  own  schools  and  the  action  of  the 
respective  commissioners'  courts  of  Falls  and 
Umestone  counties  in  withdrawing  and  dis- 
tributing the  territory  of  those  counties, 
which  formed  a  part  of  the  "Mart  high 
school"  district,  into  common  school  districts. 
In  discussing  the  authority  of  the  commis- 
sioners' court  to  make  such  a  distribution 
and  its  effect  upon  the  Mart  high  school  dis- 
trict, the  Supreme  Court,  speaking  through 
Mr.  Justice  Williams,  after  declaring  that 
both  the  independent  district  and  the  com- 
mon school  district  could  not  be  regarded  as 
existing,  says,  in  effect,  that  the  rule  is  in 
such  case  that  the  Independent  districts  are 
to  be  considered  as  having  always  had  a  law- 
ful existence;  that,  since  they  were  formed 
under  the  general  law  or  by  special  act, 
their  legality  is  established  by  the  very  lan- 
guage of  the  first  clause  of  the  amendment; 


that  "while- others,  such  as  those  subsequent- 
ly formed  in  the  same  territory,  are  also 
within  the  words  "heretofore  formed,"  it 
cannot  be  said  of  them,  consistently  with  the 
assumption  of  the  original  and  continued 
validity  of  those  first  formed  which  the 
amendment  requires  us  to  make,  that  they 
were  "formed  under  the  general  law  or  by 
special  act,"  for  the  reason  that  no  such  au- 
thority over  valid  independent  school  dis- 
tricts as  that  exercised  by  the  authorities  of 
the  town  and  counties  over  the  Mart  high 
school  district  was  given  by  law  to  those 
bodies.  He  further  says:  "Viewed  as  valid 
districts,  those  of  the  kind  to  which  Mart 
high  school  belonged  were  quasi  corpora- 
tions, the  officers  of  which  exercised  control 
over  all  the  territory  Included  in  them  for 
the  purpose  of  supporting  and  conducting 
the  public  schools  therein,  and  the  school 
laws  regulating  the  formation  of  independ- 
ent school  districts  seem  to  exclude  the  ex- 
istence of  any  such  power  over  the  territory 
of  one  lawfully  constituted  as  the  commis- 
sioners' courts  of  Falls  and  Ldmestone  coun- 
ties and  the  authorities  of  the  town  of  Mart 
exercised  over  the  district  In  question.  Such 
districts  are  established  In  order  that  the 
territory  in  them  may  be  utilized  for  the 
maintenance  of  their  schools,  and,  for  snch 
purposes,  they  are  put  in  the  control  of  trus- 
tees chosen  by  their  own  people.  They  be- 
come legal  entitles,  with  power  to  levy  taxes, 
incur  obligations,  maintain  and  conduct 
schools,  for  which  purposes  the  property  sit- 
uated in  them  is  liable  to  be  taxed.  The 
power  of  commissioners'  courts  to  change 
their  boundaries,  given  by  section  52  of  the 
act  of  1906  (page  277)  is  subject  to  limita- 
tions which  show  that  it  was  not  intended 
thereby  to  authorize  action  such  las  that 
taken  by  the  courts  of  F&lls  and  Limestone 
counties  with  respect  to  the  territory  of 
lawfully  constituted  independent  school  dis- 
tricts. That  action  evidently  was  taken  be- 
cause of  the  decision  of  this  court  Holding 
such  districts  as  the  Mart  high  school  to  be 
invalid  and  because  it  then  had  no  legal  ex- 
istence as  an  obstacle  to  the  course  taken, 
and  not  as  the  exercise  of  the  power  given 
by  the  statute  referred  to  merely  to  change 
boundaries.  That  the  town  of  Mart  would 
not  have  had  power  to  take  itself  out  of  a 
legal  Independent  district  in  which  it  had 
been  lawfully  Included  is  evident  from  the 
provisions  of  the  act  of  1905  (sections  149, 
151,  pp.  302-303).  We  think,  therefore,  it 
may  safely  be  assumed  that,  without  legis- 
lative authority  existing  beyond  any  in  the 
then  existing  laws,  a  lawfully  constituted 
independent  school  district  could  not  have 
been  disestablished  by  such  action  as  was 
taken  by  the  authorities  of  the  town  and 
counties." 

By  the  foregoing  construction  of  the  con- 
stitutional amendment.  It  is  settled  that  the 
Mertens  independent  school  district  is  to  be 
treated  as  valid  from  the  beginning,  and  hav- 
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ing  become  a  legal  entity,  witb  power  and 
aathority  to  incur  obligations  and  levy  taxes 
upon  the  property  situated  in  It  for  the  pur- 
pose of  maintaining  and  conducting  schools 
therein,  could  not  be  disestablished  by  the 
action  of  the  commissioners'  courts  of  Hill, 
Ellis,  and  Navarro  counties  In  withdrawing 
the  territory  of  their  respective  counties 
from  said  district  and  consolidating  the 
same  with  otb^r  school  districts  or  creating 
other  districts  out  of  it,  without  "legislative 
authority  extending  beyond  any  In  the  then 
existing  laws." 

[4]  That  Independent  school  districts,  such 
as  the  Mertens  district,  are  not  exempted  from 
change  by  the  Iiegislature  or  under  Its  au- 
thority, is  affirmed  by  the  decision  in  Gilles- 
pie V.  Lightfoot,  but  that  no  such  aathority 
for  the  change  attempted  to  be  made  In  the 
Mertens  district  existed  at  the  time  of  such 
attempt  Is  also  affirmed  by  the  decision  men- 
tioned. 

[6]  There  being  no  law  authorizing  the 
change  attempted  to  be  made,  the  fact  that 
the  president  of  the  "Mertens  district  school 
board"  was  notified  and  heard  In  the  pro- 
ceedings to  detach  the  Navarro  county  por- 
tion of  the  Mertens  district  and  place  it  in 
a  school  district  in  that  county  becomes  Im- 
materiaL  That  portion  of  the  opinion  In 
Gillespie  V.  lightfoot  declaring  that  the  Mart 
high  school  district  "could  not  have  been 
disestablished  by  such  action  as  was  taken 
by  the  authorities  of  the  town  and  counties" 
does  not  appear  to  have  been  based  upon  a 
failure  to  give  notice  of  such  proposed  ac- 
tion. Indeed,  it  does  not  appear  from  the 
report  of  the  case  that  such  notice  was  not 
given.  Nor  do  we  think  the  instant  case  is 
materially  different  from  Gillespie  v.  Light- 
foot because  its  original  creation  was  ad- 
Judged  invalid  for  want  of  constitutional  au- 
thority in  the  case  of  Parks  v.  West  We 
do  not  believe  because  the  status  of  the 
Mertens  Independent  school  district  had  been 
Judicially  determined  before  the  constitu- 
tional amendment,  declaring  all  such  dis- 
tricts theretofore  formed  to  be  valid  from 
th^  formation,  took  effect  Interposed  any 
obstacle  to  its  validation  by  such  amend- 
ment Appellees  dte  no  authority  against 
this  view,  and  it  seems  to  be  sustained  by 
Hammond  v.  Clark,  136  Oa.  313,  71  S.  B. 
479,  38  L.  B.  A.  (N.  S.)  77.  As  authority  for 
the  proposition  that  the  action  of  the  com- 
missioners' courts  of  Navarro  and  Ellis 
counties  in  detaching  that  portion  of  the  ter- 
ritory situated  in  their  respective  counties 
from  the  Mertens  district  was  authorized  by 
law,  and  that  created  out  of  the  same  could 
not  be  invalidated  by  the  adoption  of  the 
constitutional  amendment,  appellees  dte  the 
cases  of  Tomlinson  v.  Hunnicutt,  147  S.  W. 
612,  and  State  ex  reL  Johnson  v.  Dudley,  153 
S.  W.  1156.  These  cases  sustain  the  propo- 
sition in  the  case  of  common  school  districts. 


but  as  applied  to  independent  school  dis- 
tricts do  not  purport  to  be  and  are  not  aa- 
thority sustaining  the  proposition.  If  so, 
then  they  are,  In  oar  opinion,  in  conflict 
with  the  views  expressed  by  the  Supreme 
Court  in  Gillespie  v.  Lightfoot  and  at  vari- 
ance with  the  views  of  this  court. 

Touching  the  allegations  of  the  petition, 
excepted  to  by  appellants,  to  the  effect  that 
the  laws  regulating  the  creation  of  independ- 
ent school  districts  were  not  followed  in  the 
organization  of  the  Mertens  district  it  may 
be  said  there  was  a  substantial,  if  not  a 
strict,  compliance  with  the  provisions  of  the 
law  on  the  subject;  that,  if  for  any  reason 
urged  the  district  was  formed  without  a 
compliance  witb  the  laws  prescribing  the 
method  and  manner  of  organizing  such  dis- 
tricts. Its  creation  was  validated  and  made 
legal  by  the  amendment  to  the  Constitution 
adopted  In  1909. 

[8]  Besides,  such  districts  having  been  de- 
clared to  be  and  from  their  formation  to 
have  been  valid  and  lawful,  by  said  consti- 
tutional amendment  their  corporate  existence 
and  the  rights  of  the  trustees  to  exercise 
their  functions,  etc.,  could  not  thereafter  be 
questioned  in  a  collateral  proceeding  on  ac- 
count of  a  failure  to  strictly  comply  with 
the  provisions  of  the  law  prescribing  the 
procedure  for  their  organization.  Their  In- 
validity for  such  reason  (that  is,  irregulari- 
ties in  their  creation)  coald  only  be  shown 
in .  a  direct  proceeding  Instituted  for  that 
purpose.  El  Paso  v.  Buckman,  92  Tex.  86, 
46  S.  W.  25;  White  v.  Quanah,  27  S.  W. 
839;  Coffman  v.  Goree  Independent  School 
District,  141  S.  W.  132;  Wilson  v.  Brown, 
145  S.  W.  639. 

The  eighth  and  last  assignment  of  error 
need  not  be  considered.  E^om  what  has 
been  said  It  follows  that  In  the  opinion  of 
this  court,  plaintiffs'  petition  showed  upon 
its  face  that  they  were  not  entitled  to  the 
injunction  and  relief  therein  prayed  for,  and 
therefore  that  defendants'  demurrers  there- 
to should  have  been  sustained ;  and  the  cause 
having  been  tried  on  its  merits,  and  having 
been  folly  developed  by  the  pleadings  and 
evidence,  we  will  proceed  to  render  such 
Judgment  in  this  court  as  should  have  been 
rendered  in  the  district  court 

It  is  therefore  ordered  that  the  Judgment 
of  the  district  court  be  reversed  and  ren- 
dered in  favor  of  appellants,  dissolving  the 
injunction,  and  dismissing  the  cause. 


FIRST  STATE  BANE  OF  MT.  CALM  t. 
FAIN  et  aU 

(Court  of  CSvil  Appeals  of  Texas.    Dallas. 

May  10,  1913.    Rehearing  Denied 

May  31,  1913.) 

1.  Venue    (§   28*)— Douicilb    or   Pabtiks— 
Statutory  PsovisiONa 

The  casiiier  of  a  bank,  who  was  a  minor 
while  employed  as  cashier,  whose  father  did  not 
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reside  in  the  county  in  which  the  bank  was 
located,  and  who  wag  never  in  that  connty  aft- 
er attaining  hia  majority,  except  while  under  ar- 
rest on  a  criminal  charge,  was  not  a  resident 
of  that  county  so  as  to  permit  an  action  against 
him  and  the  surety  on  his  bond  to  be  brought 
therein  under  Rev.  Civ.  St.  1911,  art  1830,  {  4, 
which  provides  that,  where  there  are  two  or 
more  defendants  residing  in  different  counties, 
suit  may  be  brought  in  any  county  where  any 
one  of  the  defendants  reside,  since  the  residence 
of  a  minor  in  law  is  that  of  his  father. 

[Ed.  Note.— For  other  cases,  see  Venue,  Cent 
Dig.  I  42;    Dec  Dig.  (  28.*] 

2.  Ventjb  (S  68*)  —  MoTioM  for  Chanob  — 
Heabino  and  Dktebmination— Evidence. 

In  an  action  against  the  cashier  of  a  bank 
and  the  surety  on  his  bond  brought  in  the  coun- 
ty where  bank  was  located,  where  the  surety 
filed  a  plea  of  privilege  and  showed  that  the 
cashier  while  so  employed  was  a  minor,  the  bur- 
den was  on  plaintiff  to  show  a  legal  or  actual 
emancipation  permitting  him  to  acquire  a  resi- 
dence in  that  county  separate  from  tjie  residence 
of  his  father. 

[Ed.  Note. — For  other  cases,  see  Venue,  Cent 
Dig.  1 121 ;  Dec.  Dig.  |  68.»] 

3.  Venite  (S  14*)  —  Actions  on  Cortbact  ~ 
Place  of  Pebfobmance. 

The  surety  on  the  bond  of  a  bank  cashier, 
which  recited  that  the  cashier  was  to  perform 
certain  duties  for  the  bank  and  required  the 
■nrety  to  make  good  any  losses  due  to  his  acts, 
could  not  be  sued  in  the  county  where  the  bank 
was  located  under  Rev.  Civ.  St.  1911,  art. 
1830,  g  5,  which  provides  that,  where  a  person 
has  contracted  in  writing  to  perform  an  obliga- 
tion in  a  particular  county,  suit  may  be  brought 
in  that  county,  since  the  obligation  of  the  surety 
was  entirely  separate  from  the  obligation  of  the 
cashier,  which  was  to  be  performed  in  the 
county  where  the  bank  was  located. 

[Ed.  Note.— For  other  cases,  see  Venue,  Cent 
Dig.  II  21,  27 :   Dec.  Dig.  g  14.*] 

Appeal  from  District  Court,  HIU  County; 
C.  M.  Smlthdeal,  Judge. 

Action  by  First  State  Bank  of  Mt  Calm 
against  E.  C.  Fain  and  another.  From  a 
Judgment  changing  the  venue  after  a  trial 
on  defendants'  plea  of  privilege,  plaintift  ap- 
peals.   Affirmed. 

I/utber  Nickels,  of  Austin,  for  appellant. 
Jno.  W.  Davis,  of  Waco,  for  appellees. 

RASBURT,  J.  Appellant  sued  R  C.  Fain, 
Jr.,  and  J.  B.  Milam  in  the  court  below  up- 
on a  fidelity  bond  executed  in  favor  of  ap- 
pellant by  Fain  as  principal,  and  Milam  aa 
surety,  alleging  that  Fain's  legal  residence 
was  in  Hill  county,  but  that  at  the  time  suit 
was  filed  be  was  without  the  boualarles  of 
the  state  of  Texas  and  his  whereabouts  un- 
known, and  that  Milam  resided  In  McLennan 
connty.  The  bond  recited  that  Fain  was  ap- 
pellant's cashier  and  as  such  he  wouM  re- 
ceive, control,  and  have  access  to  and  be 
chargeable  with  money,  property,  and  other 
things  of  appellant  bank,  and  Its  customers. 
The  condition  of  the  bond  was  that  Fain 
should  "well  and  faithfully  perform  all  of 
his  idntiee,"  and  upon  failure  to  do  so  Milam 
agreed  to  "hold  the  bank  harmless  for  any 
loss  occasioned  by  any  act  of  such  officer 
until  all  his  accounts  with  the  bank  shall 


have  been  fully  settled  and  satlsfled."  The 
suit  was  to  recover  defalcations  by  Fain  to 
the  full  penalty  of  the  bond.  Service  of  cita- 
tion upon  Fain  was  by  publication  under 
authority  of  the  statute.  The  service  upon 
Milam,  who  resided  in  McLennan  county, 
was  personal.  Milam,  by  appropriate  plea, 
asserted  his  privilege  to  be  sued  In  McLen- 
nan county,  negativing  those  exceptions  in  the 
statute  that  would  confer  venue  upon  the  dis- 
trict court  of  HIU  county,  ijpon  call  of  the 
case  Jury  was  demanded,  and  to  the  Jury  the 
issues  of  fact  under  the  plea  of  privilege 
were  submitted,  and  upon  which  the  Jury 
found  for  Milam,  and  in  accordance  with 
which  the  court  entered  Judgment  chang- 
ing the  venue  of  the  suit  to  McLennan  coun- 
ty and  directing  the  cierk  to  make  up  tran- 
script of  the  record  and  transmit  the  same 
with  the  original  papers  to  the  clerk  of  the 
district  court  of  McLennan  county,  Tex. 

The  undisputed  facts,  as  far  as  were  de- 
veloped on  the  hearing  of  the  appellee's 
plea  for  a  change  of  venue  to  the  county  of 
his  residence,  are  that  Fain  entered  the  em- 
ploy of  appellant  as  its  cashier  In  June,  1907, 
and  remained  with  the  bank  until  January 
1,  1909.  After  leaving  the  bank,  Fain  was 
away  from  Hill  county  until  the  spring  or 
summer  of  the  same  year  (1909),  when  he 
was  arrested  and  brought  back  upon  crim- 
inal process  issued  upon  an  indictment  for 
certain  defalcations  while  In  the  employ  of 
the  bank.  In  the  spring  or  summer  of  1910, 
Fain  left  the  state  of  Texas  and  went  to 
New  Orleans.  When  last  heard  of  he  was 
In  the  state  of  Georgia.  He  has  bad  no  actu- 
al residence  In  HIU  county  since  he  left 
there  In  January,  1909.  Fain  was  bom  May 
24,  1888,  and  at  the  time  he  entered  the 
employ  of  the  bank  and  when  he  quit  or  was 
discharged  In  January,  1909,  his  father,  E. 
C.  Fain,  was  residing  in  Weatherford,  Parker 
county,  Tex.,  and  had  resided  there  for  40 
years  prior  thereto.  The  petition  In  the  in- 
stant case  was  filed  February  3,  1912.  As 
we  have  said,  there  was  no  personal  serv- 
ice of  citation  upon  Fain;  service  was  by 
publication. 

There  are  many  assignments  of  error  con- 
tained in  the  brief,  which  raise  correct  ques- 
tions of  law,  and  which  might,  under  a  dif- 
ferent state  of  facts,  present  error,  and  we 
are  not  to  be  understood  as  overruling  them. 
From  our  view  of  the  case  It  does  not  seem 
necessary  to  discuss  them,  except  academi- 
cally, which  we  pretermit  for  obvious  rea- 
sons. 

[1]  Under  the  undisputed  facts  Just  re- 
cited, appellant  asserts  that  B'aln  acquired  a 
legal  residence  In  HUl  county,  and  that  It 
bad  the  right  to  bring  its  suit  in  that  county 
under  the  fourth  section  of  article  1830,  R. 
S.  1911,  permitting  the  bringing  of  the  suit 
In  the  county  of  the  residence  of  either  of 
the  defendants,  whether  he  was  then  actual- 
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ly  within  the  connty  or  state.  But  appellee 
Milam  asserts  In  reply  that  the  evidence  is 
undisputed  that  Fain  was  a  minor  when  he 
first  tool{  up  his  resl'dence  in  Hill  county  and 
was  yet  a  minor  when  he  left,  and,  that  be- 
ing tme,  bis  residence  was  that  of  bis  fa- 
ther, and  that  all  other  questions  are  imma- 
terial. The  statement  of  ttoth  the  facts  and 
the  law  seems  to  us  correct  Fain  left  Hill 
county  In  January,  1909,  and  only  returned 
when  arrested  and  then  Involuntarily.  He 
became  21  years  old  May  29,  1909,  and  at  no 
time  since  said  date  is  anything  shown  tend- 
ing to  establish  residence  in  Hill  county. 
That  the  residence  of  a  minor  in  law  is  that 
of  the  father  Is  now  the  settled  rule  In  this 
state.'  Lanning  t.  Gregory,  100  Tex.  310,  99 
S.  W.  542,  10  L.  R.  A.  (N.  S.)  690,  123  Am. 
St  Rep.  809. 

[2]  In  this  connection  the  evidence  does 
not  show,  nor  is  It  urged  in  the  brief  of  ap- 
pellant that  Fain  had  either  in  fact  or  In 
law  been  emancipated.  Appellant  does  maice 
the  claim  that  it  was  the  duty  of  appellee  to 
show  that  Fain  had  not  been  emancipated. 
When  Milam  established  Faln's  minority, 
the  burden  of  establishing  eitber  legal  or 
actual  emancipation  shifted  to  appellant  un- 
der well-known  rules.  Appellant  also  con- 
tends that  it  was  not  necessary  to  sustain 
the  venue  In  Hill  county  for  Fain  to  have 
actually  been  a  resident  of  that  county  at 
the  time  suit  was  filed.  This  contention  is 
tmsed  upon  those  cases  which  hold  that  if  a 
person  maintain  a  residence  in  more  than 
one  county,  residing  alternately  or  a  part  of 
his  time  in  both  counties,  he  may  be  sued 
in  either.  Pearson  v.  West  97  Tex.  238,  77 
S.  W.  944.  The  statement  of  the  rule  pre- 
cludes Its  application  if  the  minor's  residence 
follows  his  father's  since  under  the  latter 
rule  It  would  be  necessary  to  show  residence 
by  the  father  of  Fain  in  Hill  county,  rather 
than  residence  by  Fain. 

[3]  It  is  also  contended  by  appellant  that 
the  venue  of  the  case  was  properly  laid  in 
Hill  county  for  the  reason  tliat  Milam's  obli- 
gation under  the  bond  was  performable  in 
Hill  county,  and  hence  within  the  fifth  ex- 
ception of  the  statute  permitting  defendants 
who  are  inhabitants  of  this  state  to  be  sued 
in  a  county  other  than  that  of  bis  domicile. 
Article  1S30,  i  5,  R.  S.  1911.  We  thinlc  it 
clear  that  the  bond  sued  upon  in  no  respect 
required  Milam  to  perform  his  obligation  as 
surety  in  Hill  county.  His  obligation  in  sim- 
ple lungiiage  is  to  pay  the  bank  any  losses 
due  to  the  acts  of  Fain.  The  bond  is  silent 
concerning  where  he  shall  pay  the  losses.  If 
any  result  Nor  is  there  anything  in  the 
tK>nd  which,  by  implication,  can  be  said  to  be 
an  agreement  to  pay  in  Hill  county.  The  re- 
citals in  the  bond  that  Fain  was  to  perform 
certain  duties  to  be  In  behalf  of  a  bank  doing 
business  in  Hill  county,  and  as  a  consequence 
his  duties  performable  there,  does  not  fur- 


nish sufficient  basis  fDr  holding  that  Milam 
should  pay  his  losses  in  that  county.  The 
performance  of  the  duties  of  cashier  was 
Faln's  contract  To  make  good  Faln's  losses 
was  Milam's  contract  The  agreements  were 
separate  and  Independent  Alilam,  it  occurs 
to  us,  had  nothing  to  do  with  the  perform- 
ance of  Faln's  duties.  He  might  Iiave  been 
both  Incompetent  and  incapable,  and  yet  no 
losses  have  resulted  and  as  a  consequence  no 
liability  on  the  part  of  Milam.  We  mention 
this  only  to  illustrate  the  separateness  of  the 
undertaking  of  Fain  and  Milam  and  as  a 
reason  why  the  performance  of  Faln's  duties 
In  Hill  county  furnishes  no  reasonable  basis 
for  the  conclusion  that  Milam  was  to  in  like 
manner  perform  his  liability  in  case  of  loss 
in  said  county.  Cohen  v.  Munson,  59  Tex. 
236:  Lindhelm  v.  Muschamp,  72  Tex.  35,  12 
S.  W.  125.  The  case  of  State  v.  Woodvllle,  13 
Tex.  Civ.  App.  217,  36  S.  W.  861,  It  occurs  to 
us,  is  not  applicable  here.  The  facts  in  that 
case  present  an  entirely  different  situation 
from  that  developed  In  the  instant  case. 
Woodvllle  was  a  llqnor  dealer  in  'Naeogdo(dies 
county,  and  the  statutory  bond  he  was  re- 
quired to  give  was  in  effect  that  he  would 
conduct  his  saloon  in  that  county  as  requir- 
ed by  law.  The  obligation  of  his  sureties 
was  that  he  would  do  that  and  do  it  in  Na- 
cogdoches county.  What  we  have  just  said 
is  enough  to  illustrate  the  difference  in  the 
Instant  case  and  the  Woodvllle  Case,  supra. 
Much  more  could  be  said  to  differentiate  the 
two  cases. 

Finding  no  reversible  error  in  the  judg- 
ment of  the  court  I>elow,  it  Is  affirmed. 


RICHARDS  et  aL  t.  CRBIGHTON  et  aL 

(Coart  of  Civil  Appeals  of  Texas.    Ft  Worth. 

April  12,  1913.     Rehearing  Denied 

May  17, 1913.) 

Vkndoe  and  Pcbchasee  ({  841»>— Optioh— 
Election— PEBFORMANCE—lNsTBucTioNa. 
Plaintiffs,  having  purchased  from  defend- 
ants a  certain  block  Hi  in  a  city  addition,  by 
mutual  mistake,  the  deed  conveyed  another  block 
designated  "G. '  in  the  same  addition.  The 
mistake  tiavinK  been  discovered,  a  written  con- 
tract was  made  by  which  the  vendors  should 
grade  block  G.  in  a  certain  manner,  the  grad- 
ing to  be  completed  by  February  1,  1910,  and 
on  completion  the  vendees  would  accept  that 
block  in  the  place  of  block  H.  and  pay  the  ven- 
dors an  additional  sum.  Seld  that,  under  tiie 
rule  that  time  is  of  the  essence  of  option  con- 
tracts, the  court  properly  refused  to  charge 
that  if  defendants  attempted  to  exercise  the 
option  and  failed  in  part  only,  then  the  measure 
ot  plaintiffs'  damages  would  be  the  diSerenoe 
between  the  cost  of  grading  block  G.  if  done, 
and  what  it  would  cost  if  completed  according 
to  the  terms  of  the  option,  and  charged  that,  if 
defendants  failed  on  or  before  the  dates  specified 
or  within  a  reasonable  time  thereafter  to  grade 
block  G.  according  to  the  terms  of  the  option, 
then  plaintiffs  were  entitled  to  recover  the  mon- 
ey paid. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  |{  1008-1017;  Dec  Dig. 
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Error  to  District  Court,  iPalo  Pinto  C!oaii- 
ty;  W.  J.  Orford,  Jndge. 

Action  by  J.  R.  Crelghton  and  others 
against  Frank  Richards  and  others.  Judg- 
ment for  plaintUb,  and  defendants  bring 
error.     Affirmed. 

McKenzie  &  Klnchen,  of  Ft  Worth,  for 
plaintiffs  in  error.  Penix  &  Bberhart,  of 
Mineral  Wells,  for  defendants  In  error. 

DUNKLIN,  J.  W.  M.,  C.  L.,  and  J.  B. 
Crelghton  pnrdiased  from  Frank  Richards 
and  Geo.  T.  liles,  block  H  In  the  O'Neall  & 
Cunningham  addition  to  the  town  of  Mineral 
Wells;  but  by  mutual  mistake  the  deed  exe- 
cuted by  the  vendors  to  consummate  the  sale 
described  the  property  conveyed  as  block  G, 
wliich  was  another  block  in  the  same  addi- 
tion. Thereafter  the  parties  entered  Into  a 
contract  in  writing  which,  after  reciting  the 
mistake  together  with  the  further  recitation 
that  the  purchasers  had  paid  to  the  vendors 
the  sum  of  |700  for  the  property  conveyed, 
stipulated  that  Richards  and  liles  should 
have  the  option  to  do  one  of  three  things, 
upon  the  doing  of  which  the  purchasers 
would  accept  block  G  in  lien  of  block  H.  The 
third  option  given  to  Richards  and  Liles  is 
the  only  one  material  to  be  mentioned.  That 
was  an  option  to  Richards  and  Liles  to  grade 
block  G  in  a  certain  manner  8tlpula)»d,  the 
grading  to  be  completed  February  1,  1910, 
and  upon  the  completion  of  which  the  Creigh- 
tons  were  to  pay  to  Richards  and  Liles  an 
additional  sum  of  $150.  The  Creightons  in- 
stituted this  suit  against  Richards  and  Liles 
to  recover  the  $700  paid  for  block  H,  alleg- 
ing the  purchase  of  that  block  and  the  fall- 
are  of  the  defendants  to  convey  the  same, 
and  from  a  Judgment  In  favor  of  the  plain- 
tiffs for  $700  with  Interest  thereon  at  the 
rate  of  8  per  cent,  per  annum  from  January 
1,  1008,  untU  the  date  of  the  judgment,  with 
foreclosure  of  lien  on  block  G,  the  defendants 
have  prosecuted  this  writ  of  error. 

The  only  defense  urged  was  that  the  de- 
fendants had  exercised  the  third  option  and 
bad  graded  block  G  In  compliance  with  the 
terms  of  the  option.  The  evidence  showed 
without  controversy  that  defendants  began 
the  work  of  grading  prior  to  February  1, 
1910,  and  the  defendants  introduced  testi- 
mony tending  to  show  that  It  was  completed 
in  accordance  with  the  terms  of  the  option 
on  or  before  that  date.  But  according  to 
testimony  Introduced  by  the  plaintiffs  the 
work  was  never  completed  at  any  time  in 
the  manner  stipulated  in  the  contract. 

Plaintiffs  in  error  have  assigned  error  to 
the  court's  refusal  of  an  Instruction  request- 
ed by  them  in  effect  that,  if  defendants  at- 
tempted to  exercise  the  option  above  men- 
tioned and  failed  in  part  only,  then  the  meas- 
nre  of  the  plaintiffs'  damages  would  be  the 
difference  between  the  costs  of  grading  block 


6  as  done  and  what  it  would  cost  if  com- 
pleted according  to  the  terms  of  the  option. 
There  was  no  error  in  refusing  this  instruc- 
tion. The  general  rule  is  that  time  is  of  the 
essence  of  option  contracts,  and  there  Is  noth- 
ing in  this  record  tending  to  show  any  ex- 
ception to  that  rule  In  plaintiffs  In  error's 
favor.  Furthermore,  In  the  court's  charge 
to  the  Jury  plaintiffs'  right  to  a  recovery 
was  made  to  depend  upon  a  finding  "that 
the  defendants  failed  on  or  before  February 
1,  1910,  or  within  a  reasonable  time  there- 
after," to  grade  block  G  in  accordance  with 
the  terms  of  the  option,  and  the  jury  were 
further  Instructed  that,  if  they  should  find 
that  the  grading  was  completed  on  or  before 
the  date  mentioned  "or  within  a  reasonable 
time  thereafter,"  then  they  should  return 
a  verdict  denying  plaintiffs  a  recovery  and 
awarding  defendants  the  sum  of  $1CS0  against 
the  plaintiffs.  Interpreted  in  the  light  of 
this  charge,  we  have  a  finding  by  the  jury 
that  defendants  did  not  complete  the  grading 
even  within  a  reasonable  time  after  Febru- 
ary 1,  1910.  Under  the  terms  of  the  option 
they  were  not  legally  bound  to  do  the  grad- 
ing, and,  if  they  did  not  exercise  the  option 
given  them  by  the  contract  to  satisfy  plain- 
tiffs' demand,  clearly  plaintiffs  had  the  right 
to  sue  for  a  rescission  of  the  contract  of  pur- 
chase and  sale  of  block  H  and  to  recover  the 
purchase  price  paid  therefor. 

The  charge  given  Is  assailed  by  different 
assignments,  and  there  is  also  an  asslgmnent 
to  the  order  overruling  defendants'  motion 
for  a  new  trial.  The  propositions  submitted 
under  these  assignments  present  substan- 
tially the  one  contention  that  the  charge 
had  no  sufficient  predicate  in  the  plaintiffs' 
pleadings  and  the  evidence  Introduced.  As 
shown  by  the  statements  noted  above,  this 
contention  is  without  merit 

The  judgment  Is  affirmed. 


BRODBXIY  V.  LESSER. 

(Court  of  Civil  Appeals  of  Texas.    Ft  Worth. 
April  26,  1913.    Rehearing  De- 
nied May  24,  1913.) 

1.  Election  or  Rkmediks  (f  8*)— Lcoai.  and 
Equitablb. 

A  suit  for  specific  performance  of  a  con- 
tract to  purchase,  which  was  dismissed,  was 
not  an  election  of  remedies  by  the  vendor  so 
as  to  preclude  a  subsequent  action  for  the 
difference  between  the  contract  price  and  the 
sum  realized  upon  a  sale  of  the  property. 

[Ed.  Note. — For  other  cases,  see  Klection  of 
Remedies,  Cent  Dig.  {j  3,  4;   Dec.  Dig.  %  3.*] 

2.  Election  op  Rkmkdixs  (|  3*)— Lxqal  and 

EoniTABIJ5. 

In  order  that  a  suit  for  specific  perform- 
ance by  the  vendor  should  constitute  an  elec- 
tion of  remedies  so  as  to  preclude  a  subse- 
quent action  for  damairos  for  breach  of  con- 
tract to  recover  the  difference  between  the 
contract  price  and  the  amount  for  which  the 
vendor   sold   the    property,    the    vendee    must 
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Bbow  that  a  specific  enforcement  of  the  con- 
tract was  available. 

[Ed.  Note.— For  other  cases,  see  Election  of 
Bonedles,  Cent  Dig.  {{  8,  4;  Dec.  Tiig.  i  3.*] 

Appeal  from  District  Gourt,  Tarrant  Coun- 
ty;   B.  H.  Bnck,  Jadge. 

Action  by  M.  A.  Lesser  against  H.  Brod- 
key.  From  a  Judgment  for  defendant,  plain- 
tiff appeals.    Affirmed. 

Slay,  Simon  &  Wynn,  of  Ft  Worth,  for  ap- 
pellant Hunter  A  Hunter  and  Theodore 
Mack,  of  Ft  Worth,  for  appellee. 

DUNKLIN,  J.  By  a  written  contract  H. 
Brodkey  agreed  to  purchase  from  M.  A.  Les- 
ser certain  real  estate  and  to  pay  therefor 
the  sum  of  $3,800.  Brodkey  having  refused 
to  comply  with  the  contract,  Lesser  first  sued 
him  for  a  spedflc  performance  of  the  con- 
tract but  later  dismissed  the  suit  sold  the 
property  for  ^,100,  and  then  instituted  this 
suit  to  recover  of  Brodkey  the  difference  be- 
tween the  sum  so  realized  and  the  contract 
price  as  damages  for  the  breach  of  the  con- 
tract In  addition  to  a  general  demurrer  and 
general  denial,  Brodkey  by  special  plea  al- 
leged the  former  suit  by  Lesser  to  spedflcally 
enforce  the  contract  and  claimed  that  as 
Lesser  had  thus  elected  that  remedy,  he  could 
not  thereafter  maintain  this  suit  for  damages 
for  breach  of  the  contract,  as  the  two  reme- 
dies were  inconsistent  and  both  available  to 
Lesser  at  the  time  of  the  institution  of  the 
first  suit  Lesser  recovered  damages  in  the 
sum  of  ^00,  and  from  that  Judgment  Brod- 
key has  appealed. 

The  undisputed  evidence  shows  that  the 
former  suit  by  Lesser  to  spedflcally  enforce 
the  contract  was  instituted  and  dismissed  be- 
fore be  instituted  the  present  suit  and  ap- 
pellant insists  that  the  court  erred  in  refus- 
ing to  instruct  a  verdict  in  his  favor  based 
upon  those  facts. 

[1]  Tills  is  the  only  assignment  of  error 
presented  in  the  record  and  is  predicated  up- 
on the  proposition  asserted  In  the  special 
answer  that  at  the  time  of  the  institution 
of  the  former  suit  Lesser  had  two  valid, 
available,  and  inconsistent  remedies,  one  of 
which  was  asserted  in  that  suit  and  the  oth- 
er was  the  remedy  asserted  in  the  present 
suit  and  that  his  election  to  resort  to  the 
remedy  for  specific  enforcement  was  a  waiv- 
er of  the  remedy  to  sue  for  damages  for  the 
breach  of  the  contract  In  15  Cyc.  269,  it  is 
said :  "By  a  preponderance  of  authority  the 
mere  commencement  of  any  proceeding  to  en- 
force one  remedial  right  in  a  court  having 
Jurisdiction  to  entertain  the  same  Is  such  a 
decisive  act  as  constitutes  a  conclusive  elec- 
tion, barring  the  subsequent  prosecution  of 
the  inconsistent  remedial  right  But  in  some 
of  the  states  it  is  held  that  the  mere  com- 
mencement of  a  proceeding  is  not  such  a  con- 
clusive election  as  will  prevent  plaintitr  from 
obtaining  a  dismissal  thereof  and  from  In- 


Btltntlng  another  proceeding  to  enforce  an 
inconsistent  remedial  right"  Many  Texas 
authorities  are  dted  In  appellant's  brief,  snch 
as  Greenwall  Theatrical  Circuit  Co.  v.  Mar- 
kowltz,  97  Tex.  479,  79  S.  W.  1069,  66  L.  R. 
A.  302,  Hamilton  v.  Gouldy,  46  Tex.  Civ. 
App.  606,  103  S.  W.  1117,  Griffin  v.  Williams, 
142  S.  W.  981,  eta,  all  of  which  recognize  the 
general  rule  of  the  binding  effect  of  an  elec- 
tion between  two  inconsistent  remedies,  bat 
none  of  which,  as  we  construe  them,  directly 
sustain  the  contention  asserted  by  appellant 
under  the  assignment  now  under  discussion. 
In  Stone  Land  &  Cattle  Go.  v.  Boon,  73  Tex. 
648,  11  S.  W.  544,  it  was  held  that  the  doc- 
trine of  elections  of  remedies  did  not  preclude 
a  vendor  of  land,  who  had  sued  to  foreclose 
a  vendor's  lien,  from  changing  the  suit  by 
amendment  to  an  action  to  rescind  the  sale 
and  recover  the  land.  In  our  opinion  this 
decision  Is  dedslve  of  the  question  now  nnder 
discussion  adversely  to  appellant's  contention. 

[2]  Furthermore,  In  order  to  sustain  this 
special  defense,  it  was  Incumbent  upon  ap- 
pellant at  all  events,  to  show  that  a  spedflc 
enforcement  of  the  contract  by  the  suit  first 
instituted  was  available ;  otherwise  It  cannot 
be  said  that  appellee  had  two  remedies  from 
which  he  could  elect  Bandy  v.  Cates,  44 
Tex.  Civ.  Aw).  38,  97  S.  W.  710.  The  con- 
tract for  sale  appearing  in  the  statement  of 
facts,  after  providing  that  the  appellee  shoold 
furnish  to  appellant  an  abstract  of  title  to 
the  land  showing  a  good  fltle  in  the  seller 
and  redting  that  appellant  bad  paid  earnest 
money  to  bind  the  contract  contained  tills 
farther  stipulation :  "If  the  title  to  the  seller 
to  said  property  should  prove  good  and  the 
purchaser  should  fail  to  comply  with  his  part 
of  this  contract  said  sum  of  earnest  money 
above  mentioned  as  paid  shall  be  retained 
by  the  seller  as  and  for  his  liquidated  dam- 
ages agreed  to  by  the  parties  hereto  on  ac- 
count of  such  default  by  the  purchaser."  In 
view  of  the  stipulation  quoted.  It  may  be  that 
a  spedflc  enforcement  of  the  contract  could 
not  have  been  obtained  in  the  former  suit 
under  the  dedsion  of  Moss  &  Raley  v.  Wren, 
102  Tex.  667,  113  S.  W.  739,  120  8.  W.  847. 
Bat  dedsion  of  this  question  is  not  necessary 
in  view  of  the  conclusion  previously  stated. 

The  Judgment  Is  affirmed. 


LESTER  V.  RILEY. 

(Court  of  Civil  Appeals  of  Texas.     Amarillo. 
May   17,  1913.) 

1.  Evidence  ({  29*)— Judioiai.  Notice— Acts 

07  Legislatube. 

The  Court  of  Civil  Appeals  will  take  ju- 
dicial notice  that  at  a  certain  time  at  which 
an  appeal  record  was  filed,  none  of  tiie  acts 
of  the  Legislature  at  its  last  regular  aeaaion 
had   been   published. 

[Kd.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  H  36,  37,  39,  43-46,  48 ;  Dec.  Dig. 
{  29.*] 
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2.  Apfxai.  and  Ebbob  a  628*)— Appeal  to 

Wrong  Dibtbict. 

Where  appellant's  failure  to  file  his  appeal 
in  the  proper  District  Ckturt  of  Civil  Appeals 
waa  caused  by  the  general  impression  that  the 
Governor  had  vetoed  the  act  relating  to  the  re- 
districting  of  the  Court  of  Civil  Appeals, 
known  as  the  "Single  Bill,"  and  the  Supreme 
Court  shared  the  impression,  and  the  cause  was 
transferred  to  the  proper  district,  motion  to 
dismiss  or  affirm  on  certificate,  will  be  denied. 

[£d.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |f  2750-2764;  Dec.  Die  f 
628.*I 

S.  Pleading  (t  46*)— Pasties— laoAi.  Entity. 
Where  the  pleadings  and  affidavit  and  bond 
in  an  attachment  suit  show  that  plaintiff  is 
suing  as  a  bank  by  and  through  its  president 
nnd  sole  manager,  L.  T.  !>.,  and  that  the  bank 
is  a  private  bank  owned  and  controlled  boIpIy 
by  L.  T.  L.,  and  he  had  in  fact  no  partner,  the 
attachment  proceedings  will  not  be  quashed  on 
the  theory  that  the  plaintiff  is  not  a  legal  en- 
tity, since  the  pleadings  sufficiently  show  that 
Lk  T.  L.  was  the  real  and  only  party  suing. 

[Ed.  Kote. — For  other  cases,  see  Pleading, 
Cent.  Dig.  fi  101-103;  Dec.  Dig.  I  46.»] 

4.  Attachment  (j  202*)— Sale  of  Pbofebtt 

— Right  to  Pboceeds. 

Where  part  of  cattle  attached  did  not  be- 
long to  defendant,  and  a  third  person  sued 
plaintiff  for  such  levy,  it  is  error  for  court  to 
order  all  the  proceeds  of  the  sale  of  the  cattle 
to  be  turned  over  to  plaintiff  in  attachment 

[Ed.  Note. — For  other  cases,  see  Attachment, 
Cent  Dig.  H  656,  656,  657;   Dec.  Dig.  {  202.*] 

Appeal  from  District  Court,  Deaf  Smltb 
County;   D.  B.  HUl,  Judge. 

Action  by  L.  T.  Lester  against  Tom  Rlley. 
From  a  Judgment  for  defendant,  plaintiff  H-p- 
peals.    Reformed  and  affirmed. 

A.  S.  Rollins,  of  AmarlUo,  G.  W.  Barcus,  of 
Weatherford,  and  Jno.  C.  North,  of  Falfur- 
rlas,  for  appellant  Knlgbt  &  Slaton,  of 
Hereford,  for  appellee. 


HALL,  J.  This  suit  was  filed  in  the  dis- 
trict court  of  Parmer  county,  by  appellant, 
to  recover  upon  an  overdraft  cliarged  against 
appellee  by  the  Bank  of  Bovina.  Writs  of 
attachment  were  Issued  by  appellant,  tbe 
first  being  levied  on  125  bead  of  cattle,  and 
an  alias  writ  levied  upon  an  undivided  inter- 
est, alleged  to  bave  been  held  by  appellee  in 
a  certain  herd  of  cattle.  After  the  writs 
were  levied  the  cattle  were  sold,  and  tbe 
proceeds  deposited  in  tbe  registry  of  tbe 
court.  Appellee  moved  to  quasb  tbe  attacb- 
ment  proceedings,  and  the  court  sustain- 
ed tbe  motion  and  ordered  tbe  money  held 
by  tbe  clerk  of  tbe  court  to  be  turned 
over  to  appellee.  Judgment  was  rendered 
in  favor  of  appellant  against  appellee,  for 
tbe  sum  of  $1,802.06,  being  the  amount  of  the 
overdraft,  less  certain  credits.  The  Judg- 
ment was  rendered  on  tbe  29th  day  of  May, 
1911.  Tbe  court  adjourned  for  the  term  on 
the  8tb  day  of  June,  1911,  and  on  the  0th  day 
of  June  appellant  filed  his  appeal  bond.  The 
transcript  of  the  record  was  filed  in   the 


Court  of  Civil  Appeals  for  the  Second  Dis- 
trict on  tbe  9tb  day  of  July,  1911,  and  ap- 
pellee has  filed  a  motion  in  this  court,  asking 
that  the  Judgment  be  affirmed  on  certificate, 
or  tbat  the  appeal  be  dismissed.  It  appears 
from  tbe  record  and  tbe  indorsements  there- 
on that  tbe  transcript,  together  with  tbe 
statement  of  facts,  and  other  filed  papers, 
were  transmitted  by  the  clerk  of  tbe  second 
district  to  tbe  clerk  of  this  court  on  tbe 
16th  day  of  September,  1911,  and  filed  here 
by  tbe  clerk  of  this  court  on  that  date.  It 
further  appears  that  since  the  appeal  bas 
been  prosecuted,  appellant,  by  writ  of  error, 
has  brought  tbe  case  directly  to  this  court, 
having  filed  bis  transcript  wltb  the  clerk  of 
this  court  the  22d  day  of  July,  1912. 

[1, 1]  This  court  wUl  take  Judicial  knowl- 
edge of  tbe  fact  tbat  at  tbe  time  of  tbe  fil- 
ing of  this  record  none  of  tbe  acts  of  tbe 
Legislature  at  its  last  regular  session  had 
been  published.  It  was  generally  under- 
stood by  tbe  bar  tbat  tbe  Governor  bad  ve- 
toed what  Is  known  as  tbe  "Single  Bill,"  and 
such  Impression  prevailed  until  tbe  Supreme 
Court,  in  Southern  Pacific  Co.  v.  Sorey,  140 
S.  W.  334,  decided  that  both  acts  of  tbe  Legis- 
lature applied,  and  that  by  virtue  of  tbe  pro- 
visions contained  in  tbe  single  bill  tbe  trans- 
fer of  this  and  all  other  cases  appealed  un- 
der the  same  circumstances  was  made  from 
tbe  second  court  to  this  court  On  the  20tb  ° 
day  of  June,  1911,  the  Supreme  Court  trans- 
ferred to  this  court  94  cases,  and  there  could 
have  been  no  reason  for  such  transfer  if  the 
Supreme  Court  had  understood  at  that  time 
tbat  tbe  provisions  of  the  single  bill  were 
operative.  The  appellant  having  used  due 
dlUgence  to  prosecute  bis  appeal,  and  his 
failure  to  lodge  the  same  with  the  proper 
tribunal  not  being  chargeable  to  his  negli- 
gence, upon  tbe  authority  of  the  following 
cases  we  overrule  the  alternative  motion  to 
dismiss  or  affirm  on  certificate  and  grant  tbe 
appellant's  counter  motion,  and  consider  tbe 
same  as  having  been  properly  filed  In  this 
court:  Keator  v.  Whittaker,  143  S.  W.  607; 
Id.,  140  S.  W.  120;  Gordon  v.  Rhodes,  104 
S.  W.  786;  Heflln  v.  Eastern  Ry.  Co.  of 
New  Mexico,  155  S.  W.  188;  G.,  C.  &  S.  F. 
Ry.  Co.  V.  McMahan,  20  S.  W.  954.  When 
tbe  motions  were  filed  by  appellant  the  ques- 
tion presented  has  been  certified  by  this 
court  to  tbe  Supreme  Court,  In  the  case  of 
Heflln  V.  E.  R.  Co.  of  N.  M.,  supra,  and  pend- 
ing the  disposition  of  the  Heflln  Case,  all 
motions  in  this  and  other  cases  of  like  char- 
acter have  been  passed.  During  this  time, 
as  above  stated,  appellant  has  brought  the 
case  to  this  court  by  writ  of  error,  which  is 
numbered  upon  tbe  docket  of  this  court, 
"328."  Both  cases  having  been  submitted 
together,  cause  No.  328  is  ordered  dismissed 
from  tbe  docket,  and  we  will  consider  the 
merits  of  the  controversy  upon  the  record 
brought  here  by  appeal. 
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[3]  Appellant's  first,  second,  third,  and 
fifth  SLBidgnments  are  submitted  together  and 
complain  of  the  action  of  the  court  in  quash- 
ing the  attachment  proceedings.  The  sub- 
stance of  appellant's  contention  under  these 
assignments  Is  that  the  allegations  of  the 
original  petition  show  that  the  appellant  was 
plaintiff,  and  that  he  was  conducting  a  bank- 
ing business  at  Bovina,  under  the  name  of 
the  "Bank  of  Bovina,"  which  allegations 
are  substantially  carried  forward  In  the 
amended  petition,  upon  which  the  case  was 
tried;  that  the  attachment  proceedings  de- 
scribed appellant  as  the  sole  owner  and  pro- 
prietor of  the  Bank  of  Bovina.  The  original 
I)etition  upon  which  the  attachment  pro- 
ceedings were  based,  and  which  alone  we  must 
consider  in  determining  the  question  sub- 
mitted under  these  assignments,  contains  the 
following  allegations:  "Now  at  this  time 
comes  the  Bank  of  Bovina,  by  and  through 
its  president  and  sole  manager,  L.  T.  Lester, 
of  Canyon  City,  Randall  county,  Tex.,  and, 
complaining  of  Tom  Riley,  represents  as  fol- 
lows: That  the  said  bank  of  Bovina,  here- 
inafter styled  plaintiff,  is  a  private  banking 
institution,  located  at  Bovina,  In  Parmer 
county,  Tex.  (being  owned  and  controlled 
solely  by  L.  T.  Lester  of  Canyon  City,  TexO, 
at  which  place  the  plaintiff  carries  on  a  gen- 
eral banking  business,"  etc.  The  bond  In 
attachment  recites:  "We,  the  undersigned, 
the  Bank  of  Bovina,  a  firm  composed  of  L.  T. 
I^ester,  who  is  sole  owner  and  proprietor,  as 
principal,  and  L.  0.  Lair  and  L.  E.  Cowling 
as  sureties,"  etc. — ^and  is  further  conditioned 
that  "the  plaintiff  in  attachment  against  the 
said  Tom  Riley,  defendant,  vrill  prosecute  Its 
said  suit  to  effect  and  that  it  will  pay  all 
such  damages  and  costs  as  may  be  adjudged 
against  it  for  wrongfully  suing  out  such 
attachment"  The  affidavit  in  attachment 
recites:  "Before  me,  the  undersigned  au- 
thority, on  this  day  personally  appeared  L. 
T.  Lester,  sole  owner  and  proprietor  of  the 
Bank  of  Bovina,  and  acting  for  said  bank, 
which  Is  plaintiff  In  attachment,"  etc.  The 
writ  of  attachment  contains  this  recitation: 
"To  satisfy  the  demand  of  the  Bank  of 
Bovina,  a  firm  composed  of  L.  T.  Lester,  who 
ig  the  sole  owner  and  proprietor,  and  that 
you  keep  and  secure  In  your  hands,"  etc. 
The  grounds  set  up  in  the  motion  to  quash 
are  in  substance:  (1)  Because  it  appears 
from  the  affidavit  that  the  plaintiff  to  the 
suit  was  not  a  legal  entity ;  that  it  was  nei- 
ther an   natural   nor   an   artificial   person. 

(2)  Because  the  affidavit  shows  that  the  debt 
therein  described  is  not  due  to  any  legal 
entity.  Therefore  the  plaintiff  described  in 
the  affidavit  could  not  maintain  a  suit  on  It 

(3)  Because  the  affidavit  and  bond  affirma- 
tively show  that  it  is  not  the  obligation  of 
legal  entity;  plaintiff  described  therein  be- 
ing neither  a  natural  nor  artificial  person. 
And  (4)  Because  the  attachment  bond  shows 
on  Its  face  that  it  is  not  a  contract  to  in- 
demnify the  defendant,  entered  Into  by  any 


l^;al  entity  as  a  principal,  and,  the  principal 
not  being  bound,  no  obligation  rests  upoD 
the  sureties. 

The  trial  court  is  apparently  sustained  by 
W.  A  A.  By.  Co.  v.  Dalton  Marble  Works, 
122  6a.  774,  50  S.  E.  978,  Mexican  Mill  v.  Yel- 
low Jacket  Silver  Mining  Co.,  4  Nev.  40,  97 
Am.  Dec.  510,  and  other  cases  cited  in  the 
brief.  Appellee  also  refers  us  to  the  case  of 
Frank  v.  Tatum,  87  Tex.  204,  25  S.  W.  409, 
wtilch  holds  that  a  suit  by  a  partnership 
must  be  maintained  not  In  the  partnership 
name,  but  in  the  name  of  the  individuals 
composing  the  firm.  Cases  dealing  with  the 
question  of  partnership  can  have  little  or  no 
bearing  upon  the  question  to  be  determined 
here.  It  is  uncontradicted  that  the  Bank  of 
Bovina  was  merely  the  "trade-name"  of  the 
appellant  Lester,  under  which  he  was  con- 
ducting a  private  bank  at  Bovina,  and  that 
he  had  no  partner.  The  question  presented 
by  these  assignments  has  been  passed  upon 
by  James,  Chief  Justice,  of  the  fourth  dis- 
trict, at  San  Antonio,  in  the  case  of  Lester  t. 
Ricks,  140  S.  W.  395.  It  appears  from  the 
facts  of  that  case  that  the  appellant  there  is 
also  the  appellant  in  the  instant  case,  and 
the  language  used  is  applicable  here.  "The 
first  question  to  consider  is  whether  or  not 
the  suit  was  brought  and  the  attachment 
writ  sued  out  by  a  patty  recognized  as  capa- 
ble of  maintaining  an  action  and  of  pro- 
curing said  writs.  The  writs  were  sued  out  - 
while  the  original  petition  was  the  only 
pleading  in  the  case.  While  this  petition 
styled  the  Bank  of  Bovina  as  the  party  ap- 
pearing, it  states  in  the  same  place  and  con- 
nection, that  said  Bank  of  Bovina  is  owned 
by  L.  T.  Lester  of  Canyon,  Randall  county, 
Tex.  This  was  an  allegation  of  the  identity 
of  the  bank  at  Bovina  and  Lester,  and  In  oar 
opinion  Lester  figured  in  the  petition  as  the 
real  plaintiff.  Upon  the  trial  of  the  case 
on  that  petition  the  all^atlon  of  the  identi- 
ty of  the  bank  of  Bovina  and  Lester,  if  es- 
tabUsbed,  would  in  our  opinion  have  war- 
ranted the  court  In  rendering  judgment  for 
or  against  Lester,  and  with  that  allegation  In 
the  petition,  had  Judgment  been  given  in  the 
name  of  the  Bank  of  Bovina,  it  would  have 
been  res  adjudicata  as  to  Lester.  Under 
this  view,  the  affidavit  and  bond  for  the  at- 
tachment were  in  fact  his  affidavit  and 
bond."  We  think,  further,  that  the  condi- 
tions of  the  bond  in  this  case  are  such  that 
a  suit  could  be  instituted  against  Lester; 
and,  under  proper  allegations  and  proof,  if 
the  facts  Justified  it.  Judgment  might  be  had 
against  him  by  appellee  If  it  had  l>een  wrong- 
fully sued  out  If  there  had  been  no  state- 
ment in  the  pleadings  or  attachment  proceed- 
ings, showing  that  the  "Bank  of  Bovina"  was 
merely  the  name  under  which  L.  T.  Lester 
conducted  his  banking  business,  and  It  had 
not  been  shown  that  the  "Bank  of  Bovina" 
was  a  corporation  or  a  partnership,  appel- 
lee's motion  should  have  been  sustained; 
but,  under  the  authorities  quoted,  we  think 
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the  court  erred  in  quasblng  the  attachment 
proceedings. 

[4]  It  is  shown  by  the  record  that  a  part 
of  the  cattle  levied  upon  probably  belonged 
to  third  parties,  and  that  such  third  parties 
had  filed  an  independent  suit  against  appel- 
lant for  snch  levy.  Appellee  testified  that 
he  did  not  own  a  part  of  the  cattle.  It  Is 
therefore  error  for  the  court  to  order  the 
proceeds  of  the  sale  of  that  portion  of  the 
cattle  delivered  to  him.  Having  held  that 
the  court  erred  in  quashing  the  attachment 
proceedings,  we  reform  the  Judgment  ren- 
dered below  to  the  extent  of  foreclosing  the 
attachment  lien  upon  the  proceeds  of  the  cat- 
tle, and  the  judgment,  as  reformed,  is  af- 
firmed. 


HALL  V.  CARTER. 

(Court  of  Civil  Appeals  of  Texas.     Austin. 

May  7,  1913.     Rehearing  Denied 

June  4,  1913.) 

1.  Nuisance  (§  32*>— Puiadino  and  Paoor. 

Where,  in  a  suit  to  enjoin  a  nuisance  and 
for  damagips,  the  court  granted  an  injunction 
and  awaited  damages  for  discomfort  only,  the 
admission  of  evidence  of  depreciation  in  the 
market  value  of  plaintiff's  property  on  account 
of  the  nuisance  was  not  erroneous;  plaintiff 
praying  fbr  damages  for  depreciation  in  the 
maricet  value  in  the  event  that  the  injunction 
was  refused. 

[Ed.  Note.— For  other  cases,  see  Nuisance, 
Cent.  Dig.  H  77-83;  Dec.  Di«.  i  82,*] 

2.  Nuisance  ({  3»)  —  Pbivate  Nuisance  — 
LiVEBT  Stables. 

While  a  livery  stable  is  not  a  nuisance  per 
■e,  it  may  be  so  conducted  as  to  become  injuri- 
ous to  the  health  or  comfort  of  adjoining  prop- 
erty owners  and  abated  on  account  thereof. 

[Ed.  Note. — For  other  cases,  see  Nuisance, 
Cent  Mg.  «f  4,  5,  9-25;   Dec.  Dig.  i  3.*] 

3.  Nuisance  (§  3»)  —  Pbivat*  Nuisances  — 
What  Akb. 

In  determining  whether  a  lawful  business 
is  a  nuisance,  locality  must  be  considered ;  for 
a  business  proper  in  a  business  neighborhood 
may  be  a  nuisance  when  carried  on  in  a  resi- 
dential district. 

[Ed.  Note.— For  other  cases,  see  Nuisance, 
Cent.  Dig.  |i  4,  5,  9-25;  Dec.  Dig.  i  3.*] 

4.  Nuisance  (§  33*)  —  Pbivate  Nuisance  — 
LivERT  Stables. 

Evidence  held  to  support  a  finding  that  a 
livery  stable  was  a  private  nuisance  justifying 
'  equitable  relief  and  damages  for  temporary  dis- 
comfort. 

[Ed.  Note.— For  other  cases,  see  Nuisance, 
Cent  Dig.  |S  84-89;   Dec.  Dig.  i  33.  •] 

Appeal  from  District  Court,  San  Saba 
County ;  Clarence  Martin,  Judge. 

Action  by  J.  A.  Carter  against  J.  M.  Hall. 
From  a  judgment  for  plaintiff,  defendant 
appeals.    Affirmed. 

Faver  ft  Allison,  of  San  Saba,  for  appel- 
lant. O.  A.  Walters,  of  San  Saba,  for  appel- 
lee. 

KICB,  J.  This  salt  was  brought  by  appel- 
lee  against  appellant  to   enjoin    him   from 


conducting  a  livery  stable  so  near  his  resi- 
dence as  to  constitute  a  nuisance,  and  for 
actual  damages  for  impairment  in  value 
thereof,  for  temporary  discomfort,  and  for 
exemplary  damages.  Appellant  pleaded  gen- 
eral denial.  A  trial  before  the  court  without 
a  Jury  resulted  In  a  judgment  in  favor  of 
appellee,  awarding  him  $75  damages  for 
temporary  discomfort,  and  a  permanent  in- 
junction. 

The  evidence  shows  that  prior  to  this  con- 
troversy the  parties  hereto  were  neighlx)rs, 
engaged  in  business  in  Richland  Springs  and 
living  on  adjoining  lots.  Appellant,  who  had 
been  conducting  his  business  in  a  different  por- 
tion of  the  town,  was  compelled,  on  account 
of  the  expiration  of  his  lease,  to  remove  his 
stable;  and,  when  it  was  ascertained  that  he 
contemplated  locating  it  on  his  lot  adjoining 
appellee's  residence,  the  latter  undertook  to 
dissuade  him  from  doing  so,  offering  to  aid 
him  in  getting  another  location,  and  protest- 
ed against  the  location  of  the  stable  near 
his  residence,  finally  threatening  suit  if  ap- 
pellant persisted  In  doing  so.  Notwithstand- 
ing this  objection  and  proffered  aid  to  se- 
cure another  location,  appellant,  disregarding 
both,  erected  the  stable  on  his  own  lot  ad- 
jacent to  appellee's  dwelling  and  some  33 
feet  therefrom.  The  building  was  about  35 
or  40  feet  wide  by  about  80  feet  long,  in 
which  appellant  kept  his  vehicles  and  livery 
horses.  The  stable  fronted  on  the  same 
street  with  appellee's  residence.  This  was 
a  public  stable,  and  the  evidence  shows  that 
it  was  so  conducted  as  to  be  offensive  and 
disagreeable  to  appellee  and  his  family ;  that 
they  were  disturbed  at  night  by  the  noises 
of  the  horses  and  the  calls  of  customers,  and 
annoyed  by  the  dust  and  files  created  there- 
by ;  that  appellee's  dining  room,  kitchen,  and 
bedroom  were  so  located  as  to  be  in  full  view 
of  the  stable  and  back  lot  thereof,  and  the 
droppings  from  the  horses  were  frequently 
removed  during  meal  times,  to  the  annoyance 
and  discomfort  of  the  family.  About  a  year 
before  the  erection  of  this  stable,  appellee 
had  purchased  this  lot  and  established  his 
home  thereon,  which  was  located  in  the  prin- 
cipal residence  portion  of  the  town,  some  two 
blocks  away  from  the  business  district 

[1]  There  was  no  error,  we  think,  in  the 
introduction  of  evidence  going  to  show  de- 
preciation in  the  market  value  of  appellee's 
property  on  account  of  the  location  of  the 
stable  adjacent  thereto,  for  the  reason  that 
he  only  sought  to  recover  such  damages  in 
the  event  that  the  injunction  was  refused, 
but  prayed  in  the  alternative  that  if  the  in- 
junction be  granted  then  be  should  recover 
damages  only  for  personal  discomfort  oc- 
casioned by  the  nuisance  up  to  the  date  of 
trial.  The  Judgment  of  the  court  granted  the 
injunction,  but  awarded  damages  merely  for 
such  personal  discomfort  Therefore  no  er- 
ror is  shown. 
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[2]  Tbe  remaining  asstgnments  nrge  the 
Insufficiency  of  the  evidence  to  sustain  the 
Judgment  While  a  livery  stable  Is  not  a 
nuisance  per  se,  yet,  If  so  inducted  as  to  be- 
come harmful  to  the  health  or  comfort  of  ad- 
joining property  owners,  It  wlU  be  held  so, 
and  abated  on  account  thereof.  Burditt  t. 
Swenson,  17  Tex.  489,  67  Am.  Dec.  666; 
Hockaday  v.  Wortham,  22  Tex.  Cav.  App.  419, 
64  S.  W.  1094 ;  Dargan  v.  WaddlU,  81  N.  C. 
244,  49  Am.  Dec.  421 ;  Coker  v.  Blrge,  10  Oa. 
336;  Catlln  v.  Valentine,  9  Paige  (N.  I.)  675, 
38  Am.  Dec.  667;  Dry  Goods  Co.  t.  Beln- 
man  &  Wolfort  (Ark.)  143  8.  W.  1089;  29 
C!yc.  p!  1182. 

[3]  Locality  Is  to  be  considered  in  de- 
termining whether  there  is  a  nuisance,  for 
what  might  be  a  nuisance  in  one  locality 
might  not  be  so  in  another.  Thus,  a  busi- 
ness whl(3i  might  be  perfectly  proper  in  a 
business  or  manufacturing  neighborhood,  may 
be  a  nuisance  when  carried  on  in  a  resi- 
dential district;  and,  conversely,  a  business 
which,  with  its  incidents,  might  well  be  con- 
sidered a  nuisance  in  a  residential  portion  of 
a  dty  or  village,  may  be  proof  against  com- 
plaint where  conducted  in  a  business  or  man- 
ufacturing locality.    29  Cyc.  1157. 

[4]  The  trial  court,  after  a  full  consideration 
of  the  evidence,  liavlng  seen  fit  to  bold  that 
the  stable  was  so  located,  kept,  and  conduct- 
ed as  to  be  a  nuisance,  situated  as  it  was  in 
the  residence  portion  of  the  town,  we  feel 
disinclined  to  disturb  its  finding;  and,  no 
error  having  been  otherwise  shown,  its  Judg- 
ment is  affirmed. 

Affirmed. 


SHAENFIELD  et  «1.  v.  HADL  SAFE  &  FIX- 
TURE  CO. 

(Court  of  (Tivil  Appeals  of  Texas.    San  Antonio. 

May  14,  1913.    On  Motion  for  Be- 

hearing,  June  4, 1913.) 

1.  SAI.B8  (8  23*)— Construction  or  Contbact 
—Acceptance. 

A  clause  in  an  order  that  it  was  subject  to 
the  seller's  approval,  and  that  nothing  but  ship- 
ment or  delivery  should  constitute  an  acceptance 
by  the  seller,  was  for  the  seller's  benefit,  and, 
notwithstanding  such  provision,  he  might  ac- 
cept tbe  order  In  some  other  way. 

[ESi.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  H  44-48;   Dec.  Dig.  %  23.»] 

2.  Sales  (S  23*>— Tebus  as  to  Acokftarcb— 
Waiver. 

Where  alterations  were  made  in  the  safe 
at  tbe  request  of  the  buyer,  there  was  an  ac- 
ceptance of  tbe  order,  though  the  safe  was  not 
shipped  at  once  because  the  buyer  requested  the 
seller  not  to  ship  it,  and  the  buyer  could  not 
thereafter  revoke  his  order,  as  tbe  provision 
that  acceptance  sbonld  be  by  shipment  or  de- 
livery was  waived  by  both  parties. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  K  44-48;  Dec.  Dig.  i  23.*] 

8.  Sales  (S  384*)  —  Seller's  Action  and 
Damaoes- MXASnRE  OP  Damaqes. 

Where  a  safe  was  not  completed  when  the 
buyer's  order  was  countermanded,  the  seller 
could  not  recover  the  contract  price,  but  only 


the  difference  in  its  value  at  the  place  of  mana- 
factnre  when  the  cancellation  of  the  order  was 
received  and  the  contract  price,  not  including 
the  freight  and  storage  on  tbe  safe  thereafter 
shipped. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  iS  1098-1107;   Dec.  Dig.  i  884.*] 

4.  (TomcEBCK  ({  46*)— Beoclation— Sales  or 
Goods. 

A  foreign  corporation  engaged  in  interstate 
commerce  may  not  be  controUed  by  tbe  foreign 
corporation  laws  of  this  state. 

[Ed.  Note.— For  other  cases,  see  0>mmerce, 
Cent  Dig.  |g  100,  113,  126;   Dec  Dig.  i  46.*] 

5.  Sales   (I   384*)— CoNSTsnonow— Couht«»- 
UAND  or  Order. 

A  clause  in  a  contract  of  sale  denying  the 
buyer's  right  to  countermand  the  order  did  not 
impose  an  additional  burden  or  liability  on  the 
buyer,  who  bad  no  right  to  breach  the  contract 
in  the  absence  of  such  clause  and  whose  breach 
had  the  same  effect  with  it  aa  without  it 

[Ed.  Note. — ^For  other  cases,  see  Sales,  Cent 
Dig.  K  1008-1107;    Dec.  Dig.  |  384.*] 

Appeal  from  Bexar  (bounty  Court  for  <3iTU 
Cases;  Geo.  W.  Huntress,  Judge. 

Action  by  the  Hall  Safe  &  Fixture  Com- 
pany against  Abe  Shaenfield  and  others. 
Judgment  for  plaintiff,  and  defendants  ap- 
peal.   Reversed  and  remanded. 

Lytle  &  Brown,  of  San  Antonio,  for  ap- 
pellants. Arnold  &  Carl,  of  San  Antonio, 
for  appellee. 

FLY,  O.  J.  onus  is  a  suit  for  $505.27,  In- 
stituted by  appellee,  alleged  to  be  due  for  a 
safe  and  freight  and  storage.  The  suit  was 
brought  against  Shaenfield  Bros.  &  Co.,  com- 
posed of  Abe  Shaenfield,  Sam  Shaenfield,  and 
Dave  Shaenfield.  The  cause  was  tried  by 
Jury  and  resulted  In  a  verdict  and  Judgment 
in  favor  of  appellee  for  $455.60.  The  suit 
was  based  on  an  order  made  by  appellants 
on  appellee,  for  a  certain  fireproof  safe.  In 
the  order  was  tbe  clause:  "This  order  Is  giv- 
en subject  to  your  approval  and  nothing  bnt 
shipment  or  delivery  shall  constitute  an  ac- 
ceptance of  same  by  Hall  Safe  &  Fixture 
Company."  The  order  was  dated  September 
13,  1910.  On  October  10,  1910,  appellants 
requested  a  change  in  the  cabinet  work,  and 
that  when  completed  the  safe  be  held  ready 
for  shipment  upon  advice  of  appellants.  Ap- 
pellee sent  appellants  a  guaranty  that  the 
safe  was  fireproof,  which  appellants  approv- 
ed on  October  19,  1910.  On  November  10, 
1910,  appellants  sent  a  message  by  telegraph 
to  appellee  to  cancel  the  order  for  the  safe, 
which  was  refused  by  appellee,  and  on  No- 
vember 29th  the  safe  was  shipped  from  St 
Louis  to  San  Antonio  by  appellee.  Appel- 
lants refused  to  receive  and  pay  for  the 
safe. 

[1,2]  The  clause  in  the  contract  as  to 
what  should  constitute  acceptance  of  the  or- 
der was  for  the  benefit  of  appellee  alone,  and 
If  it  saw  proper  to  accept  the  order  In  some 
other  manner  It  had  the  power  and  authority 
to  so  accept.  This  was  evidently  done  with 
the  knowledge  and  consent  of  appellants,  for 
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tbe  correspondence  sbows  that  pursuant  to 
the  order  the  safe  was  being  manufactured, 
changes  were  made  In  It  at  the  Instance  and 
request  of  appellants,  and  a  guaranty  of  the 
fireproof  condition  of  the  safe  was  sent  by 
aM>eUee  and  approved  by  appellants.  Tbe 
safe  was  not  shipped  at  once  because  appel- 
lants requested  appellee  not  to  ship  it  be- 
cause'appellants  were  about  to  move  their 
business  In  San  Antonio  from  Soledad  to 
Flores  street  and  did  not  wish  to  receive  It 
untU  they  got  Into  their  new  place  of  busi- 
ness. The  provision  in  the  contract  as  to  ac- 
ceptance was  for  the  benefit  of  appellee  and 
cannot  be  used  by  appellants  as  an  excuse 
for  their  refusal  to  comply  with  the  terms  of 
tbe  contract.  If  it  could  have  been  so  used, 
it  was  destroyed  as  an  excuse  by  the  waiver 
of  its  terms  by  both  parties.  The  sale  made 
by  the  agent  was  ratified  and  accepted  by 
appellee.  If  there  was  any  delay  in  the 
shipment,  it  was  caused  by  the  request  of 
appellants,  and  the  revocation  of  their  prom- 
ise was  made  after  the  contract  had  been 
accepted  by  appellee.  Williams  v.  Rogan,  59 
Tex.  438;  Railway  v.  Neeley,  64  Tex.  844. 
[8]  It  was  shown  by  appellee  that  "the 
cabinet  work  on  this  safe  was  elaborate  and 
had  to  be  specially  made  at  tbe  factory  and 
was  partially  completed  when  the  telegram 
countermanding  order  was  received."  There 
can  therefore  be  no  question  that  the  safe 
was  not  completed  when  the  order  for  it  was 
countermanded,  and  under  that  state  of  facts 
appellee  could  not  recover  for  the  contract 
price  of  the  safe,  but  tlie  measure  of  damages 
would  be  the  difference  in  the  value  of  tbe 
safe  at  the  place  of  manufacture  when  the 
notice  of  cancellation  of  the  order  was  re- 
ceived, and  the  contract  price.  That  measure 
of  damages  rests  on  the  rule,  as  stated  in 
dltr^ent  text-books,  that  "where  the  con- 
tract of  sale  is  executory  and  for  an  article 
which  Is  not  in  existence  at  the  time  of 
sale,  but  is  to  be  manufactured  or  made  or 
la  to  be  grown,  no  property  therein  passes 
to  the  vendee  until  the  thing  is  not  only 
completely  finished  and  ready,  but  la  either 
actually  delivered  to  him,  or  at  least  is  set 
aside  and  appropriated  to  him  and  accepted 
by  him."  That  rule  has  been  approved  in 
several  Texas  cases.  Oammage  v.  Alexan- 
der, 14  Tex.  420;  Tufts  v.  Lawrence,  77  Tex. 
526,  14  S.  W.  166.  In  the  case  last  dted  the 
appellees  bad  ordered  from  appellant  a  "soda 
water  apparatus."  They  lived  in  Brown- 
wood,  Tex.,  appellant  lived  in  Massachusetts, 
and  the  apparatus  ordered  had  to  be  manu- 
factured after  the  order  was  given,  and  the 
articles  were  completed  and  shipped  on  June 
4,  1886.  Before  they  were  shipped,  on  June 
2,  1886,  appellees  notified  appellant  by  wire 
not  to  send  the  soda  fountain.  The  articles 
ordered  at  that  time  had  been  completed,  and 
nothing  remained  to  be  done  except  to  con- 
nect some  inside  parts  and  test  the  apparatus 
and  pack  it  The  fountain  was  made  to 
order  for  appellees.    The  goods  were  shipped 


two  days  after  the  tel^ram  was  received, 
and  appellees  refused  to  accept  them,  and 
appellant  sued  appellees  for  the  contract 
price,  and  a  verdict  and  judgment  were  ren- 
dered in  favor  of  appellees.  The  Supreme 
Court  held:  "The  telegram  sent  by  appel- 
lees on  the  2d  day  of  June  and  received  by 
appellant  before  the  goods  were  ready  for 
delivery  was  a  repudiation  of  the  contract. 
After  it  was  received  appellant  had  no  tight 
to  proceed  with  the  performance  or  to  re- 
cover the  contract  price  as  If  the  property 
In  the  goods  had  passed  to  the  appellees.  His 
remedy  was  to  sue  for  damages  for  breach  of 
contract,  and  he  was  entitled  to  recover  the 
difference  between  the  contract  price  and  the 
value  of  the  goods  in  the  condition  they  were 
in  when  he  received  the  notice  at  the  place 
of  their  manufacture" 

In  the  case  of  Tufto  v.  Stuart,  23  S.  W. 
834,  this  court,  in  a  similar  case,  held: 
"Plaintiff,  under  the  facts  in  this  case,  could 
not  recover  the  contract  price  of  the  goods 
from  defendants;  but  be  was  entitled  to  re- 
cover all  damages  that  accrued  to  him  up 
to  the  time  of  the  repudiation  of  the  con- 
tract. The  goods  were  to  be  manufactured 
after  the  order  was  received,  and  it  has  been 
uniformly  held  that,  where  goods  are  to  be 
manufactured  after  an  order  Is  received,  the 
contract  is  an  executory  one,  and  no  title 
would  pass  until  the  article  is  not  only  com- 
pletely finished  and  ready,  but  is  either  actu- 
ally delivered  to  the  vendee  or  at  least  set 
aside  and  accepted  by  him." 

The  foregoing  cases  fix  tbe  measure  of 
damages  applicable  to  this  case,  and  the 
court  erred  in  instructing  the  jury  that  they 
should  find  for  the  contract  price  and  storage 
account  Appellants  are  not  liable  for  the 
freight  or  storage,  or  any  other  sum  which 
may  have  accrued  after  the  message  of  repu- 
diation of  the  contract  was  received  by  ap- 
pellee. It  had  no  right  to  ship  the  goods 
and  incur  any  additional  expense,  but  should 
have  endeavored  to  decrease  rather  than  in- 
crease the  damages  after  the  message  was 
received.  The  measure  of  damages  is  the  dif- 
ference in  value  of  the  safe  when  tbe  mes- 
sage was  received  and  the  contract  price. 
Appellants  are  entitled  to  recover  that 
amount  whatever  it  may  be,  and  nothing 
more. 

[4]  There  Is  no  merit  in  the  contention 
that  appellee,  being  a  foreign  corporation 
doing  business  in  Texas  without  a  permit 
could  not  prosecute  this  suit  Appellee  was 
engaged  in  Interstate  business,  and  was  not 
controlled  by  the  foreign  corporation  laws  of 
Texas.  Miller  v.  Goodman,  91  Tex.  41,  40 
S.  W.  718;  s.  c,  16  Tex.  Oiv.  App.  244,  40  8. 
W.  743;  Woessner  v.  Cottam,  19  Tex.  Civ. 
App.  611,  47  S.  W.  678 ;  Hallwood  Cash  Reg- 
ister Co.  V.  Berry,  35  Tex.  Civ.  App.  564,  80 
S.  W.  857. 

[t]  The  clause  In  the  contract  denying  the 
right  to  appellants  to  countermand  the  order 
did  not  impose  any  additional  burden  or  Ua- 
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biUty  on  appellants.  They  had  no  right  to 
breach  the  contract  in  the  absence  of  that 
clause  and  the  breach  had  the  same  etFect 
with  It  as  without  it.  Appellants  are  liable 
for  damages  for  breach  of  the  executory  con- 
tract, and  could  breach  It  in  spite  of  any 
clause  in  the  contract  to  the  contrary. 

The  other  questions  raised  by  appellants 
are  Immaterial.  In  fact,  the  only  question 
in  the  case  is  the  amount  of  damages  sus- 
tained by  apipellee  t»y  a  breach  of  the  con- 
tract, which  It  may  recover  under  proper 
amendments  of  its  petition. 

The  judgment  is  reversed,  and  the  cause 
remanded. 

On  Motion   for  Rehearing. 

The  opinion  of  this  court  is  not  in  conflict 
with  the  case  of  Palestine  Ice  &  Fuel  C!o.  t. 
Walter  Connally  &  Co.,  148  S.  W.  1112,  de- 
cided by  the  Court  of  Civil  Appeals  of  the 
Sixth  Supreme  Judicial  District.  In  that 
case  there  was  an  order  by  appellant  on  ap- 
pellee for  machinery ;  the  contract  price  be- 
ing $2,400.  Appellant  countermanded  the  or- 
der at  a  time  when  the  machinery  was  com- 
pleted, but  was  not  quite  ready  for  shipment, 
and  appellee  sued  to  recover  the  damages 
arising  from  a  breach  of  the  contract,  and 
not,  as  appellee  herein  did,  for  the  contract 
price  of  the  machinery.  In  that  case  the 
manufacturer  recovered  the  difference  be- 
tween the  contract  price  and  the  price  for 
which  the  machinery  was  sold,  amounting  to 
$1,102.  The  court.  In  affirming  the  Judgment, 
held:  "From  the  facts  found  by  the  trial 
court,  it  appeared  that  the  ownership  of 
the  machinery  never  passed  to  appellant 
(citing  the  cases  cited  by  this  court).  There- 
fore, when  appellant  by  its  letter  of  May 
23d  countermanded  its  order  for  the  machin- 
ery, It  exercised  a  right  it  possessed,  subject 
to  an  obligation  it  thereby  incurred  to  pay  to 
api)ellees  the  damages  they  thereby  suffered." 
In  that  case  the  court  also  held  that  appellee 
could  have  treated  the  property  as  that  of 
appellant  and  sold  It  and  then  recovered 
the  difference  between  that  price  and  the 
contract  price.  It  is  not  held  that  appellee 
could  ship  the  machinery  to  the  appellant 
and  then  recover  the  contract  price  for  it 
as  was  done  In  this  case.  The  opinion  in 
that  case  Is  in  perfect  harmony  with  the 
opinion  In  this. 

The  motion  for  rehearing  is  overruled. 


WHITMAN  et  aL  ▼.  ALDRICH  et  aL 

(Court  of  Civil  Appeals  of  Texas.     Ft  Worth. 

April  6,  1913.     Rehearing  Denied 

May  24,   1013.) 

1.  Afpeai.  ANn  Errob  ({  750*)— Assiqnments 

OF    BJbROR— COWCLCSIONS    OF    LAW — EFFECT. 

Assignments  of  error  which  do  not  attack 
the  findings  of  fact  by  the  court  below,  but 
only   the   conclnsions    of   law,    raise   only    the 


question   of  the  sufficiency  of  the  findings   to 
support  the  Judgment 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  3074-3063;   Dec  Dig.  f 

2.  LANntoBD  Awn  Tenant  (|  08*)— Estoppei. 
OF  Tenant— AnvEBSE  Possession. 

Where  one  claiming  land  under  the  stat- 
ute of  6  and  lO  year  limitations  was  in  pos- 
session thereof  under  a  lease,  his  possession 
is  not  adverse  to  the  landlord,  in  the  absence 
of  a  repudiation  by  him  of  his  tenancy. 

[Ed.  Note. — ^For  other  cases,  see  Landlord 
and  Tenant,  Cent  Dig.  IS  19&-209;  Dec  Vig. 
S  6«.*] 

3.  ElviDERcx  (I  266*)— Adkissions— Recitals 
IN  Deeds— Effect. 

A  recital  in  a  deed  that  the  land  conveyed 
thereby  was  deeded  to  the  grantor  by  his  fa- 
ther and  mother  is  not  sufficient  to  establish 
the  existence  of  the  deed  referred  to  as  against 
those  not  in  privity  with  the  parties  to  the 
deed  containing  the  recitals. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  {|  1029-1050;  Dec  Dig.  f  265.*] 

4.  Tenancy  iw  Coumon  (|  15*)  — Adverse 
posbebbion. 

The  plea  of  limitations  is  not  available  to 
parties  who  have  been  in  possession  as  ten- 
ants in  common  with  the  claimants  of  adverse 
interest 

[Ed.  Note.— For  other  cases,  see  Tenancy  in 
Common,  Cent  Dig.  {{  42-52;  Dec  Dig.  { 
16.*] 

6.  Judgment  (i  732*)  —  Conclusiveness — 
Matters  in  Issue  but  Not  Decided. 

Where  a  Judgment  in  a  former  suit  to  try 
title  to  lands  affirmatively  shows  that  the  lands 
derived  through  one  conveyance  only  were  cov- 
ered by  judgment  such  judgment  is  not  res 
judicata  between  the  same  parties  as  to  lands 
derived,  through  a  different  conveyance,  even 
though  such  lands  were  within  the  pieiadings 
in   the  former  case. 

[Kd.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  {{  1260,  1261;  Dec  Dig.  f  732.*] 

6.  Judgment  (J  713*)  —  Conclusiveness — 
Matters  in  Issue  on  Pleadings. 

All  matters  put  in  issue  by  the  pleadings, 
and  which  could  have  been  adjudicated  in  the 
suit  are  concluded  by  the  judgment 

[Ed.  Note. — For  other  cases,  see  Judgment 
Cent  Dig.  ||  1063,  1066,  1099,  1234-1237, 
1239,  1241,  1247;    Dec  Dig.  S  713.*] 

7.  Appeal  and  Ebbob  (|  877*)— Pabties  B5if- 
TiTLED  TO  Allege  EIbbob— Ebbob  Not  Af- 
fbctino  Appellant. 

Where  in  an  action  for  partition  l>etween 
numerous  parties,  appellants  hare  recovered  all 
the  land  to  which  tliey  are  entitled,  they  can- 
not complain  of  error  in  the  court  in  awarding 
to  certain  of  the  appellees  land  to  which  ap- 
pellants have  no  claim. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  iS  3560-3672;  Dec.  Dig.  | 
877.*] 

8.  Cancellation  of  Instbuiikntb  (S  47*) — 
Evidence  —  Aqenot  Codpled  with  Intkb- 

EST. 

EMdence  that  an  attorney  in  fact  had  not 
complied  with  the  terms  of  his  powers  of  at- 
torney, coupled  with  an  interest,  and  had  made 
misrepresentations  to  tiis  principals,  heU  suffi- 
cient to  warrant  a  judgment  canceling  the  pow- 
ers of  attorney. 

[Ed.  Note.— For  other  cases,  see  Cancellation 
of  Instruments,  Cent  Dig.  ft  102,  103:  Dec 
Dig.  I  47  ;*    Contracts,  Cent-  Dig.  {  1199.] 

Appeal  from  District  Court,  Haskell  Coan- 
ty;    Jno.  B.  Thomas,  Judge. 
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Consolidated  actions  of  trespass  to  try 
title  by  J.  3.  Sweet  and  others  against  W.  P. 
Whitman  and  others,  and  for  partition  of  the 
same  land  by  A.  A.  Aldrlch  and  others 
against  W.  P.  Whitman  and  others.  From  a 
Judgment  determining  the  Interest  of  the 
various  parties  and  ordering  a  partition,  W. 
P.  Whitman,  Edward  S.  Emery  and  others, 
Jane  Yarborongh  and  others,  and  T.  O. 
Carney  appeaL    Affirmed. 

Scott  &  Key,  of  Haskell,  W.  T.  Andrews, 
of  Stamford,  Chapman  &  Coombes,  of  Anson, 
A.  C.  Foster,  of  Rule,  and  Sanders  &  Wilson, 
of  Haskell,  for  appellants.  H.  G.  McConnell, 
of  Haskell,  Tandy  &  Hosey,  of  Ft  Worth, 
and  Thomason  &  Tbomason,  of  Haskell,  for 
appellees. 

SPEER,  J.  This  Is  a  consolidation  of  two 
snits,  originally  brought  in  the  district  court 
of  Haskell  county;  the  first  being  an  action 
of  trespass  to  try  title  by  J.  X  Sweet  et  al. 
against  W.  P.  Whitman  et  al.,  and  the  second 
being  an  action  by  A.  A.  Aldrlch  et  al.  against 
W.  P.  Whitman  et  aL  for  a  partition  of  the 
same  land,  being  a  1,280-acre  surrey  patented 
to  Isaac  Parker  as  assignee  of  Richard  Finch 
on  August  12,  1857.  The  facts  concerning  the 
entire  controversy  are  thus  found  by  the 
trial   court: 

"(1)  This  is  a  controversy  of  various  claim- 
ants over  1,280  acres  of  land  situated  in  Has- 
kell county,_Tei.,  patented  to  Isaac  Parker,  as- 
signee of  Richard  Finch,  on  the  12th  day  of  Au- 
gust, 1857,  by  patent  No.  916,  vol.  3,  and  it  is 
conceded  by  all  of  the  parties  to  this  suit  to 
have  been  the  community  property  of  Isaac 
Parker  and  his  wife,  Lucy  W.  Parker,  whose 
name  before  her  marriage  was  l/ucy  W. 
Gliatbam.  Isaac  Parker  was  married  twice, 
first  to  Lucy  W.  Chatham  prior  to  1836,  and 
lived  with  her  until  her  death  on'  August  29, 
1867;  they  had  four  children  by  said  mar- 
riage, to  wit,  Isaac  Duke  Parker,  William  B. 
Parker,  Virginia  A.  Parker,  who  married 
Ballard,  and  Lucy  Ann  Parker,  who  first 
married  Joimson  and  after  the  death  of  her 
first  husband  married  S.  C.  Haile.  Isaac 
Parker  was  married  the  second  time  to 
Virginia  HIU  In  the  year  1869  and  lived  with 
her  until  his  death,  which  occurred  In  the 
year  1882.  Said  Virginia  Hill  Parker  died 
October  24,  1904.  That  by  his  second  mar- 
riage Isaac  Parker  Iiad  three  children,  as 
follows:  Adam  Parker,  who  died  In  the 
year  1905,  was  never  married  and  left  no 
issue;  Sallie  V.  Parker,  who  married  J.  B. 
Sikes,  and  who  is  now  living;  Rebecca 
Parker,  who  married  Boone,  and  after  his 
death  she  married  one  Rawlins,  and  they 
are  now  living.  Isaac  Parker  lived  with  his 
wives  in  Texas  from  the  year  1836  until  his 
death. 

"Isaac  Duke  Parker  died  in  the  year  1902 
and  left  the  following  children  as  his  sole 
and  only  heirs:  R.  Ia  Parker,  Duke  Parker, 
Alex  EL  Parker,  Josey  Parker,  all  now  living. 
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Josey  Parker  married  a  man  by  the  name  of 
Thomas,  from  whom  she  Is  separated. 
Isaac  D.  Parker  was  married  twice  and  has 
a  son  by  the  name  of  Sam  Parker,  who  died 
leaving  one  son,  named  Loyd  Parker,  and 
who  Is  now  living. 

"William  E.  Parker  died  on  the  22d  of 
January,  1858,  leaving  five  dilldren,  viz., 
Lucy  Parker,  Mhry  Parker,  T.  J.  Parker, 
W.  C.  Parker,  and  Daniel  G.  Parker.  Lucy 
Parker  married  one  Sweet  and  had  four  chil- 
dren at  the  time  of  her  death,  viz.,  JefiT 
Sweet,  Andrew  J.  Sweet,  Charlie  Sweet,  and 
William  S.  Sweet,  all  living,  except  Charlie, 
who  died  leaving  a  son,  Charley,  now  living. 
Mary  Parker  married  one  Thrasher,  and  she 
and  her  husband  are  dead,  leaving  one  child, 
Mary  Thrasher,  who  married  C  D.  Bell  and 
is  now  living.  T.  J.  Parker  married  and  had 
three  children:  Laura,  who  married  one 
Kuntz  and  Is  now  living,  Agnes,  who  died  un 
married  and  without  issue,  and  W.  H.  Parker, 
who  Is  now  living.  W.  O.  Parker  died  with- 
out Issue  leaving  a  wife  named  Pheobe,  who 
is  now  the  wife  of  W.  L.  Harris  and  is  liv- 
ing. W.  C.  Parker  left  a  will  devising  all  of 
his  property  to  his  widow.  Daniel  G.  Parker 
is  now  living. 

"Virginia  A.  Parker,  daughter  of  Isaac 
Parker,  married  one  Ballard,  and  they  by 
said  marriage  had  two  children:  Nannie,  who 
was  married  to  one  Fulton,  now  living.  The 
husband  and  other  child  of  Virginia  A.  Par- 
ker are  dead.  The  child  left  no  issue.  Vir- 
ginia A.  Ballard  died  In  1861. 

"Lucy  Ann  Parker  was  married  twice; 
first  married  to  William  F.  Johnson,  and 
second  time  to  S.  C.  Halle.  Both  husbands 
are  dead.  Johnson  died  in  1849  and  Halle  on 
the  6th  day  of  May,  1903.  Mrs.  Halle,  former- 
ly Lucy  Ann  Parker,  died  in  the  year  1875,  on 
the  11th  day  of  July,  and  all  lived  in  the  state 
of  Texas  up  to  the  tbne  of  their  respective 
deaths.  As  a  result  of  her  marriages,  Lucy 
Ann  Parker  had  eight  children,  two  by  the  first 
marriage  and  six  by  the  second  marriage.  The 
children  by  the  first  marriage  were  Mary 
Johnson,  who  married  John  Kyle,  and  Jane 
W.  Johnson,  who  married  J.  C.  Yarborongh; 
by  the  second,  JoseiJhine  Haile,  who  married 
John  Mnrchison,  Lucy  Halle,  who  married 
F.  A.  St  Araant  Texann  Halle,  who  married 
B.  L.  Simpson,  Laura  Haile,  who  married 
John  E.  Reagan,  and  Isaac  George  Halle  and 
Chester  Haile.  Mary  Johnson  married 
John  Kyle,  and  John  Kyle  died  In  the  year 
1878,  and  Mary  Kyle  died  in  1879  and  left 
four  children,  viz.,  Lou  Bartee,  wife  of  W. 
J.  Bartee,  Mary  Rlckard,  wife  of  J.  D. 
Rlckard,  Elizabeth  Ollnkscales,  wife  of  Robert 
Clinkscales,  and  W.  J.  Kyle,  all  living.  Jane 
W.  Johnson  married  J.  O.  Yarborongh  In  1884 
and  both  of  them  are  living.  Josephine 
Haile  married  John  Murchlson  in  1868,  and 
both  of  them  are  living.  Lucy  Halle  married 
F.  A.  St.  Amant  In  1874,  and  both  are  living. 
Texann  Haile  and  E.  L.  Simpson  were  mar- 
ried in  1877,  and  both  are  living.     Laura 
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Halle  married  Jobn  R  Beagan  In  1884,  and 
both  are  living.  Isaac  George  Halle  died 
In  the  year  1868  and  left  no  wife  or  children. 
Chester  HaUe  is  now  living  and  was  born  on 
the  20th  day  of  July,  1868. 

*'J.  F.  Paramour  and  his  wife,  Sarah  Lou 
Paramour,  who  are  not  connected  by  descent 
with  the  heirs  of  the  original  Isaac  Parker, 
but  are  parties  through  whom  some  of  the 
parties  to  this  suit  claim  by  reason  of  deeds 
from  Isaac  Parker  and  the  inheritance  and 
descendants  of  said  vendees,  and  they  are 
here  set  out  for  a  better  understanding  of 
this  case.  J.  F.  Paramour  and  his  wife, 
Sarah  Lou  Paramour,  were  married  In  1858, 
and  both  of  them  are  dead.  J.  P.  Paramour 
died  in  1884,  and  Mrs.  Paramour  died  In  the 
year  1868,  and  both  died  In  the  state  of 
Texas.  They  bad  three  children  by  said 
marriage,  to  wit,  Cassle,  Claronteen,  and 
Jennie,  all  girls.  Cassle  died  after  having 
married  and  left  no  issue.  Jennie  married 
Jim  Douglass  In  the  year  1878  and  died  in 
the  year  1899,  leaving  four  children  surviving 
her,  to  wit,  Ola,  Estella,  LUlle  Bell,  and 
Lee,  all  living.  Their  father,  Jim  Douglass, 
is  living.  Ola  married  Robert  McVey,  who  ia 
living.  Claronteen  Paramour  married  R.  G. 
Barbee  in  the  year  1884,  and  she  died  in  the 
year  1886;  she  had  one  cbUd,  which  also 
died  In  the  year  1886  at  the  age  of  one  year, 
leaving  its  father  surviving  It  and  Its  only 
heir. 

"(lb)  W.  S.  Green,  a  remote  vendee,  claim- 
ing through  Isaac  Parker,  died  intestate  on 
the  4th  day  of  October,  1903,  and  there  was 
no  administration  on  his  estate,  and  no 
necessity  for  one.  Said  W.  S.  Green  left  sur- 
viving him  as  his  only  heir  at  law  his  wife, 
Mary  E.  Green,  and  the  following  children: 
Tom  H.  Green,  George  L.  Green,  Lillie  S. 
McDonald,  Mary  Elizabeth  Green,  Margaret 
E.  McDonald,  Elizabeth  C.  Green,  all  of  age, 
and  the  minors,  Nora  E.  Farris,  Lena  May 
Green,  Willie  E.  Green,  and  Bessie  Irene 
Green.  i 

"(Ic)  The  following,  parties  claim  through 
remote  vendees  of  Isaac  Parker;  Francis  F. 
Bmery,  Jr.,  Edward  S.  Emery,  and  Maria  S. 
Emery,  who  are  the  only  children  and  sole 
surviving  heirs  of  Francis  F.  Emery,  de- 
ceased. Francis  F.  Emery,  Jr.,  is  the  duly 
qualified  and  independent  executor  without 
bond  of  the  estate  of  I'rancis  F.  Emery,  de- 
ceased. 

"The  above  facts  as  to  heirship,  and  the 
facts  above  set  forth,  are  undisputed  by  any 
of  the  parties  to  this  suit 

"(2)  The  court  finds:  That  on  October  27, 
1865,  Isaac  Parker,  the  patentee,  and  his 
wife,  Lucy  W.  Parker,  conveyed  to  Lucy  Ann 
Halle  and  her  children.  Jointly,  320  acres 
undivided  Interest  in  the  1,280-acre  survey 
in  controversy  in  this  suit.  The  court  finds 
that  the  children  then  living  were  Jane  W. 
Yarborough,  Texaun  Simpson,  Josephine 
Murchison,  Lucy  St.  Amant,  Laura  Reagan, 
and  the   following  four  children  of  Mary 


Kyle,  deceased,  to  wit:  W.  N.  Kyle,  Lon 
Bartee,  Mary  Rickard,  and  Elizabeth  Clink- 
scales.  That  George  Isaac  Parker  died  in 
1868,  and  his  heirs  then  living  were  Iiis 
mother  and  father,  Lucy  Ann  Halle  and  S. 
C.  HaUe.  That  Chester  Halle  was  t>om 
after  the  execution  of  said  deed  and  took 
nothing  by  virtue  of  the  same. 

"(3)  That  in  the  case  No.  358  in  the  dis- 
trict court  of  Haskell  county,  Tex.,  styled 
Yarborough  v.  Whitman  et  al.,  filed  on  the 
28th  day  of  April,  1904,  this  particular  320 
acres  of  land  deeded  to  Lucy  Ann  Parker- 
Halle  and  her  children  was  in  litigation,  and 
judgment  was  rendered  in  said  cause  in  said 
court  disposing  of  said  320  acres  of  land 
among  the  parties  to  said  suit,  which   was 
afterwards  on,  to  wit,  March  14,  1908,  affirm- 
ed by  the  Court  of  Civil  Appeals  for   tbe 
Second  district,  in  which  said  suit  Yarbor- 
ough et  al.  V.  Whitman  et  al.,  said  land  was 
awarded  as  follows:   163V&  acres  set  apart  to 
the  heirs  of   Lucy   Ann   Halle,   as   follows: 
Jane  Yarborough,  Josephine  Murchison,  I^acy 
St  Amant,  Texann  Simpson,  Laura  Reagan, 
and  the  follovrtng  four  heirs  of  Mary  Kyle, 
deceased,  to  wit:    W.  L.  Kyle,  Lou  Bartee, 
Mary    Rickard,    and    Elizabeth    Clinkscales. 
Chester  Halle  was  a  party  to  said  suit  bat 
recovered  nothing.    In  said  cause  H.  G.  fifc- 
Connell,  a  defendant  In  that  suit  and  a  de- 
fendant in  this  suit,  recovered  -103^  acres 
of  land,  and  E.  P.  Thomason,  R.  C.  Barbee, 
Jim  Douglass,  Estella  Douglass,  LUIie  Dong- 
lass,    Lee   Douglass,   Ola    McVey,    and   her 
husband,    Robert    McVey,    recovered    63^ 
acres. 

That  a  suit  for  the  partition  of  the  In- 
terest respectively  recovered  in  said  cause 
was  filed  In  the  district  court  of  Haskell 
county,  Tex.,  styled  A.  A.  Aldrlch  et  aL  ▼. 
W.  P.  Whitman  et  al.,  and  another  suit  was 
filed  in  the  district  court  of  Haskell  county, 
Tex.,  No.  672,  on  the  8th  day  of  July,  1910, 
styled  A.  J.  Sweet  et  al.  v.  W.  P.  Whitman  et 
al.,  and  said  actions  were  both  by  the  order 
of  the  court  consolidated  under  the  style  of 
A.  A.  Aldrlch  et  al.  v.  W.  P.  Whitman  et  al.. 
No.  696,  and  the  respective  pleadings  in  said 
consolidated  case  constitutes  the  issue  in  this 
case.  The  court  finds  that  for  the  purpose 
of  this  present  suit,  and  the  action  and  is- 
sues therein  that  the  findings  and  disposition 
of  the  320  acres  of  land  deeded  by  Isaac 
Parker  and  wife  to  Lucy  Ann  Halle  and  her 
children  Jointly  on  the  27th  day  of  October, 
1865,  and  disposed  of  in  the  original  suit  In 
the  district  court  of  Haskell  county,  Tex., 
and  affirmed  by  the  Court  of  Civil  Appeals 
for  tbe  Second  Supreme  Judicial  District  of 
Texas,  as  above  set  forth,  should  not  I>e 
disturbed  In  this  action,  and  the  court  finds 
as  a  fact  that  the  respective  Interests  found 
by  the  court  heretofore  in  said  salt  are 
binding  on  all  of  the  parties  hereto. 

"(4)  Tbe  court  finds  that  on  the  14tb  day 
of  October,  1868,  Isaac  Parker,  the  original 
patentee  of  said  land,'  deeded  to  his  grand- 
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sons,  tbe  sons  of  WlUlam  B.  Parker,  to  wit, 
W.  C.  Parker  and  T.  J.  Parker,  320  acres  out 
of  tbe  1,280-acre  tract  Jointly,  and  that  one 
W.  8.  Green,  by  regular  chain  of  title,  Is 
the  owner  of  160  acres  of  said  320  acres  so 
deeded  by  Isaac  Parker,  and  that  W.  P. 
Whitman  by  regular  chain  of  title  Is  the  own- 
er of  the  other  160  acres  of  said  320  acres, 
all  of  which  constitutes  an  undivided  Interest 
in  this  said  1,280-acre  tract  of  land. 
•  "(5)  The  court  further  Hnds  that  on  the 
20tb  day  of  June,  1879,  I.  D.  Parker,  a  son 
of  the  original  patentee,  Isaac  Parker,  exe- 
cuted a  deed  to  one  Henry  Kink  to  320  acres, 
an  undivided  interest  in  the  1,280-acre  tract 
in  issue  in  this  suit,  which  deed  was  filed  for 
record  August  11,  1879,  and  in  which  deed 
said  I.  D.  Parker  recited  that  said  land  was 
deeded  to  Iiim  (the  said  I.  D.  Parker)  on  the 
27th  day  of  October,  1805,  by  Isaac  Parker 
and  l/ucy  W.  Parker,  but  said  alleged  deed 
from  Isaac  Parker  to  I.  D.  Parker,  as  recit- 
ed in  the  deed  from  I.  D.  Parker  to  said 
Henry  King,  was  not  offered  in  evidence  in 
this  case,  and  tbe  deed  itself  is  not  disclosed 
from  any  record  in  this  case. 

"(6)  The  court  finds  that  by  tbe  will  of 
Isaac  Parker,  the  original  patentee,  dated 
tbe  lltb  day  of  April,  A.  D.  1874,  and  pro- 
bated in  the  county  court  of  Parker  county, 
Tex.,  in  May,  1883,  and  which  will  was  of- 
fered in  evidence  in  this  case,  there  is  the 
following  recital:  'Whereas,  I  have  hereto- 
fore given  by  deeds  of  gift  to  the  four  chil- 
dren of  tbe  issue  of  myself  and  my  first 
wife,  Lucy  W.  Parker,  all  of  my  estate,  that 
it  was  and  is  my  wiU  and  desire  that  they 
should  have' — and  then  proceeds  to  will  his 
property  to  other  parties,  reciting:  'I  give 
to  my  son  Isaac  D.  Parker  ills  separate 
share,  and  to  my  daughter  Virgiuia  A.  her 
separate  stiare,  and  to  tbe  children  and  heirs 
of  my  son  Wm.  E.  Parker  tbe  full  share 
which  their  father,  the  said  Wm.  E.  Parker, 
would  have  received  if  he  bad  been  living  at 
the  time  said  deed  of  gifts  were  made,  and 
to  Lucy  Ann  Halle  her  separate  share,  there- 
by making  all  of  tbe  provisions  for  the  afore- 
said children  that  I  at  that  time  thought, 
and  that  I  at  the  present  writing  do  think, 
taking  my  circumstances  into  consideration.' 
The  said  will  does  not  specify  what  property 
particularly  was  given  to  either  of  those 
children,  and  the  court  finds  as  a  fact  that 
at  the  time  the  said  deeds  of  gift  referred  to 
were  made,  if  made,  said  Isaac  Parker  own- 
ed other  lands  and  property  than  the  1,280 
acres  in  controversy  in  this  suit 

"(7)  The  court  further  finds  as  a  fact  that 
tbe  parties  to  this  snit,  who  are  contesting 
tbe  claims  of  the  Emery  heirs,  and  who  are 
not  attempting  to  claim  through  said  suppos- 
ed deed  from  Isaac  Parker  to  his  son,  I.  D. 
Parker,  aforesaid,  are  and  have  been  in  pos- 
session as  Joint  tenants  or  otherwise  of  tbe 
land  in  controversy  in  this  suit  from  the  time 
this  land  was  originally  Inclosed  some  time 
In  tbe  early  'SCa. 


"(8)  The  court,  therefore,  finds  that  tbe 
evidence  is  insufficient  to  raise  a  presumption 
that  a  deed  was  made  from  Isaac  Parker 
and  bis  vrife,  Lucy  A.  Parker,  to  Isaac  Duke 
Parker,  to  any  portion  of  tbe  1,280  acres  of 
land  in  this  suit,  as  recited  by  Isaac  Dake 
Parker  In  the  deed  to  King,  as  above  set 
forth. 

"(9)  No  deed  was  offered  in  evidence  from 
Isaac  Parker,  patentee  to  William  E.  Park- 
er, his  son,  or  to  his  daughter,  Virginia  A. 
Parker,  and  Ballard,  and  no  one  is  claiming 
through  said  deed  to  any  portion  of  the  land 
in  controversy  in  this  suit 

"(10)  Tbe  court  finds  that  Francis  F.  Em- 
ery, Jr.,  Maria  S.  Emery,  and  Edward  S. 
Emery,  defendants  in  this  suit,  claim  in  this 
suit,  through  the  said  alleged  deed  from 
Isaac  Parker  and  wife  to  Isaac  Duke  Parker 
by  regular  chain  of  title  from  Isaac  Duke 
Parker  down  to  and  including  them,  an  un- 
divided interest  in  this  land. 

"(11)  Lucy  Parker,  the  first  wife  of  Isaac 
Parker,  died  August  29,  1867,  and  that  only 
320  acres  of  this  land  bad  been  deeded  away 
up  to  that  time  by  Isaac  Parker  to  bis  daugh- 
ter Lucy  Ann  Halle  and  her  children,  and 
that  at  tbe  death  of  Lucy  W.  Parker  her 
Interest  of  480  acres  remaining  In  this  land, 
it  being  community  property,  passed  to  her 
son  Isaac  Duke  Parker  and  her  daughter 
Lucy  Ann  HaUe,  240  acres  each,  an  undivid- 
ed Interest. 

"(12)  That,  after  the  death  of  Lucy  W. 
Parker,  Isaac  Parker  married  Virginia  Hill 
In  1869,  and  that  as  aforesaid,  after  the 
death  of  his  first  wife,  he  deeded  320  acres 
of  this  land  to  W.  C.  Parker  and  T.  J.  Par- 
ker, his  grandsons,  and  sons  of  William  EI 
Parker,  Jointly,  which  has  heretofore  and  as 
above  set  forth  been  found  to  be  tbe  prop- 
erty— 160  acres  each  of  W.  P.  Whitman  and 
W.  8.  Green,  heirs. 

"(13)  This  leaves  160  acres  of  this  1,280- 
acre  tract  at  tbe  death  of  Isaac  Parker  in 
1882  which  the  court  finds  was  disposed  of 
by  bis  will  to  Virginia  Hill  Parker,  bis 
widow,  and  to  Adam  Parker  and  Rebecca 
Rawlins  and  Sallie  V.  Sikes.  That,  at  tbe 
death  of  Virginia  Hill  Parker,  the  second 
wife  of  Isaac  Parker,  in  1904,  and  the  death 
of  said  grandson  of  Isaac  Parker,  to  wit, 
Adam  Parker,  without  Issue,  and  who  died 
in  1905,  their  interest  passed  to  Rebecca 
Rawlins  and  Sallie  V.  Sikes. 

"(14)  Tbe  court  further  finds  that  340 
acres  inherited  by  Lucy  Ann  Haile  from  her 
mother's  community  interest  in  said  land 
passed  to  King  and  Paramour  and  their  ven- 
dees by  regular  chain  of  title  from  Lucy  Ann 
Haile  and  S.  C.  Ilaile,  her  second  husband. 
And  that  G.  W.  Thomason,  by  virtue  of  a 
contract  with  tbe  Paramour  heirs,  acquired 
a  oue-half  interest  in  the  Paramour  interest 
in  said  lands  for  services  rendered  to  said 
heirs  in  representing  theui  In  this  and  other 
suits  involving  the  title  to  their  interest  in 
said  lands. 
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"(16)  The  court  finds  that  on  the  9th  day 
of  April,  1904,  Virginia  Parker,  the  second 
wife  of  Isaac  Parker,  Rebecca  Boone,  after- 
wards married  to  J.  B.  Rawlins,  and  Adam 
Parker  executed  a  power  of  attorney  to  T. 
O.  Carney,  one  of  the  defendants  in  this 
suit ;  that  on  the  13th  day  of  August,  1904, 
Laura  Kuntz  and  husband,  L.  L.  Kuntz,  ex- 
ecuted a  power  of  attorney  to  said  T.  G.  Car- 
ney; that  on  the  9th  day  of  April,  1904, 
Sallie  y.  Slkes  and  her  husband,  J.  B.  Sikes, 
executed  a  power  of  attorney  to  T.  G.  Car- 
ney, a  defendant  herein;  that  on  the  30th 
day  of  March,  1904,  D.  J.  and  E.  J.  Parker 
executed  a  power  of  attorney  to  the  defend- 
ant T.  G.  Carney;  and  that  on  the  6th  day 
of  October,  1904,  W.  S.  Sweet  and  J.  J. 
Sweet  executed  a  power  of  attorney  to  said 
defendant  X.  G.  Carney.  The  court  finds 
that  each  of  said  powers  of  attorney  con- 
tained the  following  provisions  authorizing 
the  said  defendant  T.  G.  Carney,  as  attorney, 
for  said  parties,  to  recover  and  rednce  to 
possession,  by  suit  or  otherwise,  their  nn- 
diyided  interest  in  the  survey  In  controversy 
In  this  suit,  and  to  any  and  aU  other  proper^ 
ty  said  parties  may  own,  granting  to  their 
said  attorney  authority  to  do  and  perform 
any  and  all  acts  and  things  necessary  to  be 
done  In  and  about  said  business  as  fully  as 
they  might  do  if  personally  pres«it  with 
power  of  substitution,  and  ratifying  and  con- 
firming the  acts  of  their  said  attorney,  and 
contains  the  further  recital:  "That  whereas 
the  said  T.  G.  Carney  will  have  to  incur  con- 
siderable expense  and  will  have  to  employ 
legal  counsel  to  assist  him  In  said  business, 
In  consideration  of  same  and  of  services  per- 
formed and  to  be  performed  by  said  Cdrney 
In  his  behalf  they  do  hereby  give,  grant,  sell, 
and  convey  and  deliver  to  said  T.  G.  Carney 
one-half  of  all  sums  of  money  or  other  prop- 
erty, and  one-half  undivided  interest  in  all 
sums  of  money  or  other  property,  and  a  one- 
half  undivided  Interest  in  all  lands  recovered 
by  virtue  of  power  conferred. '  The  said  one- 
half  interest  conveyed  to  said  Carney  is 
conveyed  to  him  charged  with  all  costs  and 
attorneys'  fees  hereinafter  to  be  incurred  In 
any  future  litigation  concerning  said  prem- 
ises, and  that  no  compromise  was  to  be  made 
by  said  Carney  without  the  written  consent 
of  the  grantors.' 

"(16)  The  court  further  finds  that,  after 
the  execution  of  said  powers  of  attorney 
aforementioned  to  T.  G.  Carney,  no  suit  or 
action  was  brought  by  the  said  Carney  for 
the  possession  of  said  lands. 

"(17)  That  on  the  3d  of  December,  1910, 
Rebecca  Rawlins  and  her  hnsband,  J.  B. 
Rawlins,  executed  a  power  of  attorney  cou- 
pled with  a  one-third  interest  to  Louis  H. 
Tandy  and  George  E.  Hosey,  and  that  on 
the  3l8t  of  December,  1910,  Sallie  V.  Sikes 
and  husband,  J.  B.  Sikes,  executed  a  power 
of  attorney  coupled  with  a  one-third  Inter- 
est to  L.  H.  Tandy  and  George  E.  Uosey. 
That  said  itowers  ot  attorney  constituted  and 


I  appointed  said  Tandy  and  Hosey  their  at- 
torneys in  fact  to  recover  and  reduce  to 
possession  all  the  undivided  Interest  of  the 
grantors  in  the  Richard  I^nch  survey  of  1,280 
acres  involved  in  this  suit,  for  a  considera- 
tion of  legal  services  rendered  and  to  be 
rendered  by  the  said  grantee,  granted,  sold, 
and  conveyed  to  said  Tandy  and  Hosey  an 
undivided  one-third  interest  in  all  of  the 
lands  or  other  property  or  money  which  they 
can  realize  under  the  power  of  attorney  here^ 
In,  and  in  consideration  of  services  and  the 
prosecution  of  suit  within  a  reasonable  time 
after  date  of  power  of  attorney  for  the  re- 
covery ot  the  property  above  mentioned,  and 
the  grantors  agree  to  assist  the  grantees  In 
the  prosecution  of  said  suits  and  to  bear 
their  pro  rata  part  of  all  necessary  exipenses, 
the  taking  of  depositions,  and  thereafter  to 
provide  costs  and  api)eal  bond,  when  neces- 
sary. That  thereafter,  on  the  8th  day  of 
July,  1910,  said  Tandy  and  Hosey  filed  suit 
for  the  grantors  in  said  powers  of  attorney, 
along  with  other  heirs  of  Isaac  Parker,  de- 
ceased, in  the  district  court  of  Haskell  coun- 
ty, Tex.,  styled  A.  J.  Sweet  et  al.  v.  W.  P. 
Whitman  et  al.,  wherein  W.  P.  Whitman  and 
T.  G.  Carney  were  made  parties  defendant  in 
said  suit.  And  that  in  said  salt  citation  was 
issued  on  the  8th  day  of  July,  lf>10.  nnd 
served  therein  on  the  defendant  W.  P.  WU^ 
man  on  the  9th  day  of  July,  1910,  and  served 
on  the  defendant  T.  G.  Carney  on  the  14th 
day  of  July,  1910.  The  court  further  finds 
that  the  defendant  T.  G.  Orney  never  took 
any  action  under  said  powers  of  attorn^  or 
filed  any  suit  thereunder,  nor  filed  any  plead- 
ings on  behalf  of  the  parties  granting  him 
said  power  of  attorney  until  the  28th  day  of 
May,  1912,  in  consolidated  case  No.  696,  styl- 
ed A.  A.  Aldrich  et  al.  v.  W.  P.  Whitman,  et 
al.,  being  the  present  case. 

"(18)  The  court  finds  that  on  the  22d  day 
of  July,  1904,  the  said  T.  G.  Carney  wrote 
the  parties  from  whom  he  received  powers 
of  attorney  that  the  land  in  question  in  this 
suit  had  been  held  by  commen  for  50  years 
and  held  by  rich  men  under  16  years'  limita- 
tion by  deed  from  the  state  of  Texas,  and 
that  the  parties  controlling  it  were  worth 
over  $100,000,  and  that  he  would  have  a  hard 
fight,  but  that  he  had  worked  on  the  case  for 
two  years;  he  represented  to  them  tliat  he 
had  power  of  attorney  from  most  of  the 
heirs,  and  power  to  bring  suit  and  reduce 
the  land  to  possession,  and  that  they  were  to 
give  him  one-half  of  what  he  could  gain,  and 
that  they  would  not  be  out  a  dollar  for  any- 
thing. That  on  the  12th  day  of  July,  1911. 
when  he  was  brought  in  as  a  party  defendant 
to  said  cause,  he  wrote  to  Mrs.  J.  B.  Sikes, 
one  of  the  parties  from  whom  he  held  a 
power  of  attorney,  that  he  had  at  last  suc- 
ceeded In  getting  her  claim  as  one  of  the 
heirs  of  Isaac  Parker  before  the  court,  and 
that  he  had  two  good  firms  of  lawyers  em- 
ployed in  the  case.  That  he  represented  to 
said  parties  in  order  to  secure  said  powers 


Digitized  by 


Google 


Tex.) 


WHITMAN  V.  ALDBICU 


469 


of  attorney  that  he  would  act  promptly.  The 
court  finds  from  the  testimony  of  Mr.  Carney 
TThen  on  the  stand  that  the  only  reason  that 
he  gave  that  he  had  not  taken  any  action 
under  the  powers  of  attorney  held  by  him 
was  that  he  could  not  get  all  of  the  heirs 
to  Join  in  powers  of  attorney  to  him,  and  the 
court  finds  that,  otherwise  than  in  spending 
some  money  in  attempting  to  hunt  up  the 
other  heirs  claiming  an  interest  in  the  land, 
Mr.  Carney  bad  done  nothing  toward  the 
execution  of  the  powers  of  attorney  for  the 
parties  from  whom  he  held  them,  and  that 
he  made  representations  that  were  not  true. 

"(19)  The  court  finds  that  Adam  Parker, 
one  of  the  parties  through  whom  T.  G.  Car- 
ney held  power  of  attorney  in  this  case, 
coupled  with  an  interest,  died  in  1905,  never 
having  revoked  the  power  of  attorney  or 
otherwise  having  taken  any  adverse  action 
to  said  Carney. 

"(20)  The  court  finds  that  this  1,280  acres 
of  land  was  first  inclosed  about  1890  by  A. 
H.  Tandy  with  other  lands  in  a  pasture  of 
over  10,000  acres.  That  in  the  fall  of  1899 
A.  H.  Tandy  sold  out  his  leases  and  fences 
around  the  Finch  and  other  surveys  to  J. 
W.  Johnson  and  son,  who  built  a  fence  along 
the  west  line  of  the  Finch  survey  and  in- 
closed it  with  other  lands  in  a  pasture  of 
less  than  5,000  acres. 

"(21)  The  court  finds  that  S.  W.  Scott,  as 
agent  for  Edward  S.  E^ery  and  Emery  heirs, 
collected  rents  on  320  acres  of  said  inclosed 
lands  of  the  1,280  acres  in  this  suit  from  A. 
H.  Tandy  and  remitted  it  to  them.  And  that, 
after  the  land  was  inclosed  by  Johnson  as 
aforesaid  in  a  pasture  of  less  than  5,000 
acres,  said  Scott  gave  said  Johnson  a  rental 
lease  on  320  acres  of  the  land,  undivided  In- 
terest claimed  by  the  Bmerys  In  this  case, 
and  collected  rents  therefrom.  Johnson  con- 
tinued to  hold  possession  as  aforesaid  and  to 
pay  rents  thereon  until  he  sold  out  to  Whit- 
man, one  of  the  defendants  in  this  case,  in 
the  year  1901,  and  that  Whitman  succeeded 
Johnson  in  possession  of  this  land  and  fenced 
the  1,280  acres  to  itself  and  paid  lease  money 
to  the  agent  of  the  Emerys  for  the  Emery 
interest  in  said  survey  of  320  acres,  and 
also  lease  money  was  paid  on  other  portions 
of  said  land,  one  being  to  H.  G.  McConnell 
for  a  320-acre  interest,  the  undivided  inter- 
est of  W.  0.  King,  by  the  respective  parties 
in  iwssession,  being  Tandy,  Johnson,  and 
Whitman,  respecUvely,  since  about  1890. 
That  said  Whitman  also  leased  and  paid 
lease  money  on  160  acres  of  the  land  claimed 
In  this  case  by  the  W.  S.  Green  heirs  to 
6.  B.  Couch,  as  agent,  from  about  1901 
down  to  the  present  time ;  and  that  prior  to 
that  time  J.  W.  Johnson  paid  lease  money 
on  said  160  acres  to  G.  B.  Couch  for  the 
Green  heirs  for  the  years  about  1899,  1900; 
and  tliat  prior  to  that  time,  from  in  the 
'80's  down  to  the  time  that  Tandy  sold  out 
bis  leases  to  Johnson,  A.  H.  Tandy  leased 
a   160-acre  interest  in  the  Bichard  Finch 


survey,  undivided,  claimed  by  the  Green 
heirs,  from  their  agent,  G.  B.  Couch,  and 
paid  lease  therefor  to  said  Couch. 

"(22)  A  tax  deed  was  introduced  in  evi- 
dence executed  by  A.  D.  Tucker,  tax  collector 
of  Haskell  county,  Tex.,  dated  the  4th  day 
of  April,  1889,  purporting  to  convey  the  in- 
terest of  an  unknown  owner  in  480  acres  of 
the  Richard  Finch  survey  of  1,280  acres  in- 
volved in  this  suit,  to  A.  H.  Tandy  for  a 
consideration  of  paying  the  taxes  for  the 
year  1888,  amounting  to  $10.50,  together 
with  |5.25  penalties  and  costs  and  having 
the  usual  recitations  in  tax  deeds  made  un- 
der the  old  law;  said  deed  reciting  that  it 
conveys  to  A.  H.  Tandy  a  specific  480  acres 
of  the  said  Bichard  Finch  1,280-acre  survey, 
situated  in  Haskell  county,  Tex.,  and  giving 
the  metes  and  bounds  thereof,  the  same  as 
that  claimed  by  the  defendant  W.  P.  Whit- 
man in  this  case.  Said  tax  deed  was  filed 
for  recordthe  10th  day  of  March,  1896;  a 
deed  was  also  introduced  from  A.  H.  Tandy 
to  J.  W.  Johnson,  purporting  to  convey  all 
of  his  interest  in  the  Bichard  Finch  survey 
of  1,280  acres  involved  in  this  suit,  dated 
the  6th  day  of  September,  1901,  describing 
the  land  by  patent  and  volume  number  and 
by  the  original  grantee.  This  deed  was  duly 
filed  for  record  in  Haskell  county,  Tex.,  on 
the  6th  day  of  December,  1901.  J.  W.  John- 
son executed  a  quitclaim  deed  to  the  de- 
fendant W.  P.  Whitman  in  this  case,  convey- 
in  y  all  of  his  interest  in  the  Bichard  Finch 
survey  of  1,280  acres,  describing  the  survey 
number  and  the  patent  number  which  is  re- 
ferred to  for  further  description,  dated  the 
6th  day  of  December,  1901,  and  filed  for 
record  on  the  6th  day  of  December,  1901,  in 
the  deed  records  of  Haskell  county,  Tex. 
— the  last  two  deeds  above  mentioned  being 
quitclaim  deeds. 

"(23)  The  court  finds  that  on  April  1,  1909, 
Mary  T.  Smith,  a  feme  sole,  deeded  to  W.  P. 
Whitman,  defendant  in  this  case,  for  the 
sum  of  $2,400  all  of  her  undivided  interest 
of  160  acres  of  land  in  the  1,280-acre  survey 
in  controversy  in  this  suit,  and  it  was  agreed 
in  open  court  by  all  of  the  parties  to  this 
suit  that  the  defendant  W.  P.  Whitman  took 
whatever  interest  passed  from  the  deed  of 
Isaac  Parker,  the  original  patentee,  in  this 
case,  to  his  grandson,  W.  0.  Parker,  by  reg- 
ular chain  of  title.  The  defendant  W.  P. 
Whitman  when  on  the  stand  testified  that 
Mary  X.  Smith  wrote  him  that  she  had  a  son 
who  was  sick  and  a  consumptive,  and  that 
she  needed  the  money  for  this  160  acres  of 
land,  and  that  for  sympathy  for  her  under 
the  circumstances  he  (Whitman)  paid  her 
for  this  land,  not  recognizing  her  legal  right 
of  it,  but  claiming  it  as  his  own,  as  a  part  of 
the  480  acres  which  he  claims  under  the  tax 
deed  above  introduced  in  evidence  in  this 
case. 

"(24)  The  court  finds  from  the  testimony 
of  the  defendant  W.  P.  Whitman  that  about 
December,  1901,  while  in  possession  of  this 
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land  for  himself  and  others  on  the  particular 
480  acres  which  he  claims  under  the  tax 
deed,  and  thence  by  regular  chain  of  title  to 
himself,  he  carried  a  surveyor  out  to  the 
land  and  had  the  480  acres  surveyed  out, 
and  that  he  cut  a  right  of  way  out  on  the 
east  side  of  the  laind,  about  30  feet  wide,  and 
that  be  drove  stakes  at  a  distance  of  about 
250  to  300  yards  apart  all  around  the  land, 
and  put  down  stakes  for  corners  of  the  480 
acres;  and  the  defendant  W.  P.  Whitman 
also  testified  that  he  put  stock  pens  on  the 
land  and  fencing  on  the  west  end  of  the 
land  which  cost  him  about  $125  altogether 
for  the  fencing  and  stock  pens,  also  that  he 
cleared  about  67%  acres  of  said  land  after 
December,  1901,  which  he  testified  was  worth 
$450.  Defendant  Whitman  testified  that  he 
did  not  fence  the  480  acres  off  to  himself 
that  he  had  in  the  whole  1,280-acre  pasture 
because  the  fence  would  be  in  his  way,  and 
the  water  was  on  the  east  part  of  the  1,280 
acres,  and  that  he  had  no  water  or  tanks 
on  this  480  acres. 

"(25)  The  court  finds  also  that  the  defend- 
ant Whitman  had  paid  the  taxes  on  the  4S0 
acres  of  land  each  year  from  1901  down  to 
the  present  time,  and  that  he  used  this  land 
in  connection  with  the  balance  of  the  1,280 
acres,  about  800  acres  of  which  he  had 
leased  from  other  claimants  of  the  land,  for 
the  purpose  of  pasturage  for  stock;  said 
800  acres  being  the  undivided  Interest  of 
other  claimants  in  the  1,280  acres,  all  the 
claimants  being  tenants  in  common. 

"(26)  The  court  finds  as  a  conclusion  of 
fact  that  the  above  facts  are  not  sufiident 
to  show  title  in  the  defendant  W.  P.  Whit- 
man by  limitation  under  the  statutes  plead. 

"(27)  The  court  finds  that  the  heirs  of  Lucy 
Ann  Haile,  who  were  parties  in  the  case  of 
Yarborough  v.  Whitman,  acting  by  virtue  of 
their  attorney  in  fact,  A.  A.  Aldrlch,  on  the 
lOtb  day  of  August,  1908,  conveyed  to  A.  C. 
Foster  and  S.  W.  Scott  an  undivided  40»/« 
acres  of  their  interest  in  the  Ulehard  Finch 
1,280-acre  survey  involved  in  this  suit 

"(28)  The  court  finds  that  on  the  11th  day 
of  December,  1891,  W.  C.  King-  executed  a 
power  of  attorney  to  H.  G.  McGonnell,  au- 
thorizing him  to  sue  for  and  recover  and  to 
take  into  his  possession,  divide,  and  parti- 
tion 320  acres  undivided  out  of  the  Richard 
Finch  1,280-acre  survey,  being  the  same  land 
conveyed  to  W.  C.  King  and  J.  F.  Paramour 
by  S.  C.  Haile  and  wife,  Lucy  Haile,  by  deed 
dated  November  30,  1876,  granting  to  said 
attorney,  in  consideration  for  services  ren- 
dered and  to  be  rendered  in  fee  simple,  an 
undivided  one-third  interest  in  said  land 
above  described." 

Upon  these  facts  the  following  conclusions 
of  law  were  made  and  upon  which  Judgment 
was  entered: 

"The  court  from  the  above  and  foregoing 
findings  of  fact  and  the  record  in  this  case 
therefore  concludes  as  a  matter  of  law  the 


parties  to  this  suit  shonld  recover  as  herdn- 
after  set  fortli,  viz.: 

"(a)  That  the  plaintitTs  A.  A.  Aldrlch  and 
George  W.  Crook  do  have  and  recover  of 
and  from  all  other  parties  to  this  suit  the 
title  and  possession  of  an  undivided  81>/s 
acres  in  and  to  the  Bichard  Finch  1,280-acre 
survey. 

"(b)  That  the  defendant  H.  G.  McOonneU 
do  have  and  recover  of  and  from  the  plaln- 
tilfs  and  all  other  defendants  in  this  suit  the 
title  and  possession  of  an  undivided  103i/s 
acres  of  the  Richard  Finch  1,280  survey. 

"(c)  That  the  defendant  W.  P.  Whitman 
do  have  and  recover  of  and  from  the  plain- 
tlfTs  and  from  all  other  defendants  the  title 
and  possession  of  an  undivided  160  acres  ot 
the  R.  Finch  survey  of  1,280  acres. 

"(d)  That  the  defendants  A.  D.  Foster  and 
S.  W.  Scott  Jointly  have  and  recover  of  plain- 
tiffs and  all  other  defendants  an  undivided 
40s/«  acres  of  the  Bichard  Finch  survey  of 
1,280  acres. 

"(e)  That  the  interveners,  heirs  of  W.  S. 
Green,  deceased,  to  wit,  iMary  E.  Green,  sur- 
viving widow  of  said  W.  S.  Green,  and  hla 
children  and  sole  heirs,  to  wit,  William  H. 
Green,  Lillie  S.  McDonald,  and  husband,  T.  S. 
McDonald,  George  K.  Green,  Mary  Elizal>etti 
Green,  Margaret  B.  McDonald,  and  husband, 

E.  B.  McDonald,  EUJah  C.  Green,  and  the  mi- 
nors, Nora  E.  Farris,  and  her  husband,  Tom- 
mie  Farris,  Lena  M.  Green,  Willie  E.  Green, 
Bessie  I.  Green,  all  minora  and  appearing 
herein  by  their  nest  friend,  Mary  E.  Green, 
do  have  and  recover  of  and  from  the  plain- 
tiffs and  defendants  herein  the  title  and  pos- 
session of  an  undivided  160  acres  of  the 
Richard  Finch  survey. 

"(f)  That  the  defendants  Ftands  F.  Eknery, 
Jr.,  Edward  S.  Emery,  and  Maria  S.  Emery, 
in  their  individual  capacity  as  the  heirs  of 

F.  F.  Emery,  Sr.,  and  F.  Emery,  Sr.,  deceased, 
do  have  and  recover  of  and  from  plaintiffs 
and  defendants  herein  an  undivided  240  acres 
in  and  to  the  Richard  Finch  survey. 

"(g)  That  the  interveners  L.  H.  Tandy  and 
George  E.  Hosey  do  have  and'  recover  the 
title  and  possession  of  an  undivided  44«/« 
interest  in  and  to  the  Richard  Finch  survey 
from  the  parties  to  this  suit 

"(h)  That  the  defendants  SaUle  V.  Sikes 
and  husband,  J.  B.  Sikes,  and  Rebecca  Raw- 
lins, foi-uierly  Rebecca  Boone,  and  her  hus- 
band, J.  B.  Rawlins,  do  have  and  recover  an 
undivided  SS^/t  acres  In  the  Richard  Finch 
1,280-acre  survey  from  the  other  parties  to 
this  suit 

"(i)  That  the  defendant  T.  G.  Carney  do 
have  and  recover  the  title  and  possession  of 
an  undivided  262/t-acre  interest  in  and  to 
the  Richard  Muc^  1,280-acre  survey  from  the 
other  parties  to  this  suit 

"(j)  That  the  defendant  Josephine  MnrcM- 
son,  and  husband,  John  Murchison,  Liucy  St 
Amant  and  husband,  F.  A.  St  Amaut  and  I>u- 
ra  Reagan  and  husband,  John  E.  Reagan,  part 
of  the  heirs  of  Lucy  Ann  Haile,  do  have  and 
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recover  the  title  and  possession  of  an  xm- 
dlTlded  Interest  of  40</e  acres  in  and  to  the 
Blchard  Finch  surrey  of  1,2S0  acres  from  the 
other  parties  hereto. 

"(k)  That  the  defendants  6.  W.  and  X. 
Ij.  Thomason,  Jointly,  do  have  and  recover 
the  title  and  possession  in  and  to  an  undi- 
vided interest  of  220  acres  in  and  to  the 
Richard  Finch  1,280-acre  survey  from  the 
other  parties  to  this  suit 
.  "(1)  That  the  defendant  R.  C.  Barbee  do 
have  and  recover  of  and  from  the  other  par- 
ties to  this  suit  the  title  and  possession  of 
an  undivided  Interest  of  362/s  acres  of  the 
Blchard  Finch  1,280-acre  survey. 

"(ni)  That  the  defendants  Jim  James  Doug- 
lass, Estella  Douglass,  Llllie  Douglass,  Lee 
Douglass,  Ola  McVey,  and  her  husband,  Robert 
McVey,  do  have  and  recover  of  and  from  the 
other  parties  to  this  suit  an  undivided  Inter- 
est of  36Vs  acres  and  the  title  and  posses- 
sion of  same  in  and  to  the  Richard  Finch 
survey  of  1,280  acres. 

"(n)  That  commissioners  of  partition,  com- 
posed of  the  following  parties,  to  wit,  H.  M. 
Rlke,  G.  R.  Couch,  and  B.  M.  Morris,  should 
be  appointed  to  partition  this  land  and  re- 
port their  action  to  the  next  regular  term 
of  this  court,  according  to  the  respective 
interest  above  set  forth  and  in  accordance 
with  law." 

A  number  of  parties  have  appealed,  and 
four  separate  briefs  for  appellants  have  been 
filed,  among  them  one  for  W.  P.  Whitman,  one 
for  Edward  S.  Emery  et  al.,  one  for  Jane 
Yarborough  et  al.,  and  one  for  T.  G.  Carney, 
and  these  will  be  disposed  of  in  the  order 
named. 

[1]  Appellant  Whitman  claimed  an  undi- 
vided one-eighth  interest  in  the  survey  which 
the  Judgment  gave  him.  He  also  pleaded  the 
statutes  of  five  and  ten  years'  limitations  as 
to  an  additional  480  acres  described  by  metes 
and  bounds  and  disclaimed  any  Interest  in 
the  residue  of  the  survey.  He  appeals  from 
that  part  of  the  Judgment  which  denied  a 
recovery  upon  the  pleas  of  limitation.  All 
of  the  assignments  of  error  presented  by  this 
appellant  complain  of  the  court's  conclusions 
of  law,  and  nowhere  do  they  attack  his  find- 
ing of  fact  upon  which  such  conclusions  are 
predicated,  in  such  a  case  the  sufficiency 
of  the  findings  to  support  the  Judgment  is 
the  only  question  raised  by  the  assignments. 
Bushing  V.  Spreen,  142  S.  W.  4». 

12]  The  findings  show  that  .appellant  and 
his  vendors  Johnson  and  Tandy  were  in  pos- 
session under  a  lease  from  the  appellees  and 
tiiAe  vendors;  the  lease  describing  the  lease- 
hold as  an  undivided  interest  in  the  survey. 
Appellant's  holding,  therefore,  cannot  be  ad- 
verse to  appellees,  in  the  absence  of  a  repudi- 
ation of  such  tenancy,  and  there  is  no  show- 
ing of  any  such  repudiation.  Cobb  v.  Robert- 
son, 99  Tex.  138,  86  S.  W.  746,  87  S.  W. 
1148,  122  Am.  St  Rep.  709. 

[3]  The  appellants  E^ery  and  others,  who 
recovered  240  acres,  complain  that  they  were 


not  awarded  a  total  of  320  acres,  assigning 
error  to  the  court's  refusal  to  find  in  favor 
of  the  existence  of  a  deed  from  Isaac  Parker 
to  their  grantor,  I.  D.  Parker,  conveying  the 
320  acres  claimed  by  them.  The  claim  is 
made  that  the  recital  In  the  ancient  deed  of 
I.  D.  Parker  to  Henry  King,  dated  June  20, 
1879,  along  with  other  circumstances  in  evi- 
dence, was  sufficient  to  establish  the  exis- 
tence of  such  a  deed.  It  Is  well  settled,  how- 
ever, that  the  general  rule  is  that  recitals 
in  a  deed  are  only  evidence  against  the  par- 
ties and  their  privies  and  do  not  affect 
strangers.  Teagarden  v.  Patton,  107  S.  W. 
909;  Schrlver  v.  Taylor,  143  S.  W.  231. 
None  of  appellees,  as  against  these  appel- 
lants, claimed  through  the  Parker-King  deed. 
LI]  The  other  assignments  that  these  ap- 
pellants should  have  recovered  upon  their 
pleas  of  limitations  are  answered  by  finding 
No.  7  to  the  effect  that  the  appellees  are  and 
have  been  in  possession  as  Joint  tenants  or 
otherwise  of  the  land  in  controversy  during 
the  time  necessary  to  appellant's  prescrip- 
tion. 

[t]  One  of  the  most  interesting  questions 
presented  is  the  contention  of  appellants  Yar- 
borough et  al.  that  appellees  Thomason  et  al. 
should  be  confijied  to  a  recovery  of  the  53% 
acres  recovered  by  them  in  the  case  of  Tar- 
borough  V.  Whitman  et  al.,  Ko.  358,  In  the 
district  court  of  Haskell  county  (50  Tex.  Civ. 
App.  391,  110  8.  W.  471),  upon  the  plea  of  res 
adjudlcata.  It  is  true  the  pleadings  in  that 
suit  were  sudi  as  to  authorize  the  recovery 
of  all  the  lands  recovered  (293%  acres)  by  ap- 
pellees In  this  action,  but  the  decree  entered 
expressly  shows  tliat  the  recovery  was  con- 
fined to  "an  undivided  interest  of  53%  acres 
;  in  and  to  the  320  acres  of  land  situated  Ut 
I  Haskell  county,  Tex.,  about  6  miles  north  of 
I  the  town  of  Haskell,  the  same  being  an  un- 
{ divided  interest  of  320  acres  in  and  to  a 
survey  of  1,280  acres  of  land  patented  to 
Isaac  Parker,  assignee  of  Richard  Finch,  on 
the  12th  day  of  August  1857,  by  patent  No. 
915,  vol.  3,  said  320  acres  having  been  con- 
veyed by  the  said  Isaac  Parker  and  his  wife, 
Lucy  W.  Parser,  to  their  daughter  Lucy  Ann 
Halle  and  to  her  children  Jointly  on  the  27th 
day  of  October,  A.  D.  1885." 

16]  It  cannot  be  controverted  as  a  general 
principle  that  the  Judgment  or  decree  of  a 
court  of  competent  Jurisdiction  is  final,  not 
only  as  to  those  matters  accurately  determin- 
ed thereby,  but  also  as  to  those  matters  com- 
prehended In  the  pleadings  and  decree.  In 
other  words,  all  matters  put  in  litigation  by 
the  pleadings  and  which  could  have  been  ad- 
judicated in  the  suit  are  concluded  by  the 
Judgment  But  there  are  exceptions  to  this 
well-recognized  rule,  an  important  one  of 
which  is  a  case  where  an  inspection  of  the 
Judgment  relied  on  to  sustain  the  defense  of 
res  adjudlcata  discloses  attirmatlvely  that 
the  claim  last  asserted  had  not  been  adjudi- 
cated.   Pishaway  v.  Runnels,  71  Tex.  352,  6 


Digitized  by 


v^oogle 


472 


167  SOUTHWESTEBN  BEPORTER 


(Te 


S.  W.  260.  This  case  falls  within  the  excep- 
tion, as  the  above  quotation  from  the  Judg- 
ment abundantly  discloses. 

[7]  The  appellees  Thomaaon  and  others 
were  permitted  by  the  Judgment  to  recover 
only  53^  acres  of  the  land  involved  In  the 
former  suit,  and  the  land  recovered  In  the 
present  case  In  excess  thereof  was  by  virtue 
of  conveyance  from  Lucy  Ann  Halle  and  hus- 
band of  land  not  included  within  the  convey- 
ance from  Isaac  Parker  and  wife,  Lucy,  to 
their  daughter  Lucy  Ann  Haile,  which  con- 
veyance alone,  as  already  shown,  was  em- 
braced within  the  adjudication  on  the  former 
appeal.  The  trial  court  did  therefore  observe 
strictly  the  former  Judgment  as  among  all 
the  parties  and  as  to  all  the  land  properly 
embraced  within  its  decree.  Again,  these  ap- 
pellants cannot  complain  of  the  recover^  of 
the  appellees  Thomason  and  others,  since  at 
all  events  they  have  recovered  all  the  inter- 
est to  which  they  could  possibly  be  entitled; 
their  only  claim  being  through  the  deed  of 
Isaac  Parker  and  wife  to  Lucy  Ann  Haile  and 
her  children,  and,  if  there  has  been  any 
error  in  the  quantity  of  land  awarded  to  the 
appellees,  the  same  affects  only  the  wife  and 
children  of  Isaac  Parker's  second  marriage, 
who  took  the  residue  of  his  estate  by  will. 

[I]  None  of  appellant  Carney's  as.slgnments 
attack  the  court's  findings  of  fact.  The  Judg- 
ment is  assailed  because  not  supported  by 
those  findings.  We  think,  however,  the  facts 
disclosed  support  the  Judgment  canceling  the 
powers  of  attorney  given  to  this  appellant, 
and  this  conclusion  disposes  of  every  assign- 
ment 

Upon  the  trial  court's  findings  of  fact, 
which  we  adopt  as  our  own,  we  approve  his 
conclusions  of  law  and  affirm  the  Judgment 


JONES  LUMBER  CO.  et  aL  v.  GUARANTY 
STATE  BANK  &  TRUST  CO.  et  al. 

(Court  of  Civil  Appeals  of  Texas.     Dallas. 

May  8,  1913.    Additional  Findings  of 

Fact  May  31,  1913.) 

1.  Mechanics'  Liens  (|  18*)— Pbopkbtt  Sub- 
ject—Pcblic  Propektt. 

Materialmen  and  laborers  can  fix  no  lien 
upon  public  works  for  money  due  them  for 
materials  furnished  or  labor  performed  in  the 
construction  of  such  works. 

[Ed.  Note. — For  other  cases,  see  Mechanics' 
Liens,  Cent.  Dig.  {§  14,  15;   De&  Dig.  §,  13.*] 

2.  Municipal  Cobpobations  (f  373*)— Pub- 
lic Improvements— Liens  on  Fund  fob 
Labob  and  Matebials. 

Dallas  City  Charter,  art  14,  (  21,  re- 
quiring subcontractors,  materialmen,  mechan- 
ics, and  laborers  upon  any  public  works  of 
the  city  to  notify  the  city  of  all  claims  on  ac- 
count of  such  work  against  the  city,  and  re- 
quiring the  city  to  retain  from  any  funds  due 
the  contractors  an  amount  sufficient  to  satisfy 
all  claims,  and  providing  that  such  notice  may 
be  given  at  any  time  after  such  indebtedness 
becomes  due  and  before  final  settlement,  merely 
prescribes  a  mode  by  which  the  city  can  pay 
materialmen   and    laborers    such    amounts    as 


may  be  due  them  ont  of  funds  held  by  it  and 
due  the  contractor,  and  does  not  give  them, 
any  superior  claim  or  right  to  the  fund,  ex- 
cept as  against  the  contractor,  and  hence  did 
not  give  laborers  and  materialmen  a  right  to 
such  a  fund  superior  to  that  of  a  party 
which  took  an  assignment  from  the  contractor 
before  notice  was  given  to  the  dty  by  the  la- 
borers and  materialmen. 

[Ed.  Note.— For  other  cases,  see  Monicipal 
Corporations,  Cent  Dig.  i  913;  Dec.  Dig.  i 
373.»J 

3.  Municipal  Cobpobations  (S  373*) — ^Pub- 
lic Improvements— Liens  on  Fund  rowi 
Matebial  and  Labob. 

Where  parties  advancing  money  to  a  con- 
tractor to  carry  out  his  contract  for  the  con- 
struction of  a  public  improvement  took  as- 
signments of  the  funds  due  the  contractor  from 
the  city  long  prior  to  the  giving  of  the  notice 
of  their  claims  to  the  d^  by  materialmen  and 
laborers  as  required  by  the  dtj  charter,  which 
also  required  the  city,  upon  receipt  of  snch 
notice,  to  retain  an  amount  from  the  funds 
due  the  contractor  sufficient  to  satis^  all 
claims,  the  assignees'  legal  rights  under  the 
assignments  were  superior  to  the  equities  of 
the   materialmen   and  laborers. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  913;  Dec  Dig.  { 
375.*] 

Appeal  from  District  Court,  Dallas  Coun- 
ty;  E.  B.  Muae,  Judge. 

Action  by  the  Guaranty  State  Bank  ft 
Trust  Company  and  others  against  the  Jones 
Lumber  Company  and  others.  From  a  Judg- 
ment, the  defendant  named  and  other  defend- 
ants appeal.    Affirmed. 

J.  J.  Eckford,  A.  B.  Flanary,  R.  G.  Watson, 

Spence,  Knight,  Baker  ft  Harris,  Alex.  F. 
Weisburg,  B.  M.  Baker,  Smith,  Robertson  & 
Robertson,  Etheridge  ft  McCormick,  Henri  L. 
Bromberg,  and  Joe  Utay,  all  of  Dallas,  for 
appellants.  Burgess,  Burgess  &  Chrestman, 
Leake  ft  Henry,  and  R.  V.  &  W.  S.  David- 
son, all  of  Dallas,  and  Kleberg  &  Neethe,  of 
Galveston,  for.  appellees. 

RAINEX,  C  J.  The  following  statement 
of  the  case  Is  taken  from  appellees'  brief: 

"On  September  5,  1911,  the  appellee,  Guar- 
anty State  Bank  &  Trust  Company,  brought 
this  suit  against  John  C.  Underwood  and  M. 
Murphy  and  the  city  of  Dallas.  The  suit 
was  on  a  note  of  said  Underwood  for  $4,500, 
and  said  note  was  Indorsed  by  the  defend- 
ant Murphy;  that  said  note  was  in  part  a 
renewal  of  an  original  note  for  $2,000  of  the 
said  Underwood  made  in  January,  1911 ;  that 
said  Underwood  on  the  9tb  day  of  January, 
1911,  as  additional  security  for  said  original 
note,  made  an  assignment  to  secure  said  note 
and  any  future  indebtedness  of  the  said  Un- 
derwood to  the  said  guaranty  company,  all 
the  balance  due  him  on  a  certain  contract  be- 
tween himself  and  the  dty  of  Dallas  for 
paving  a  part  of  Commerce  street,  amounting 
to  $1,150.87,  and  also  assigned  to  said  bank 
all  the  balance  due  him  by  said  dty  nnder 
his  contract  for  the  laying  of  a  pipe  line, 
amounting  to  $2,238.56,  and  also  so  assigned 
all  such  sums  as  the  said  city  might  there- 
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after  hold  in  reserve  under  said  contracts. 
The  defendant  Underwood  answered  In  his 
own  person,  admitting  the  execution  of  the 
said  notes  and  assignments  to  the  said  Guar- 
anty Bank  &  Trust  Conii>any,  and  also  the  al- 
legations of  M.  Murphy  and  the  Fidelity  & 
I>eposlt  Company  of  Maryland.  The  city  of 
Dallas  filed  its  answer  January  8,  1912.  In 
this  answer  the  city  set  forth  fully  the  con- 
tracts that  had  been  made  with  it  by  the  said 
Underwood,  stating:  That  on  July  8,  1910,  it 
made  a  contract  with  blm  for  the  paving  of 
a  part  of  Commerce  street.  That  it  had  paid 
the  said  Underwood  under  said  contract  $8,- 
815.16.  That  Underwood  had  failed  to  per- 
form his  contract  in  full,  requiring  the  city 
to  pay  out  for  him  the  sum  of  $577.80,  and 
that  the  dty  had  a  balance  in  its  hands  be- 
longing to  Underwood  under  said  Commerce 
street  contract  of  $8,212.58,  and  stating  as 
follows  in  resi)ect  to  said  balance ;  «  •  •  • 
Which  said  sum  is  now  being  held  by  the 
dty  of  Dallas,  subject  to  the  assignments 
and  claims  hereinafter  referred  to.'  That  on 
September  26,  1910,  the  city  made  a  contract 
with  the  said  Underwood  to  construct  a  pipe 
line.  That  under  said  contract  the  city  had 
paid  said  Underwood  $17,230.64.  That  said 
Underwood  did  not  fully  perform  the  said 
contract,  and  that  it  required  $559.64  to  com- 
plete same,  which  amount  was  due  to  and 
the  contract  completed  by  the  said  Fidelity 
ft  Deposit  Company  and  M.  Murphy,  appel- 
lants herein,  at  the  said  cost  of  $559.64. 
That  there  was  a  balance  in  the  hands  of  the 
dty  an  said  contract  of  $5,147.00,  exclusire 
of  the  $559.64  due  the  sureties,  Fidelity  8c 
Deposit  Company  and  M.  Murphy,  for  com- 
pleting the  contract  The  dty  set  forth  that 
claims  and  assignments  had  been  filed  with 
It,  which  claims  and  assignments  are  those 
of  appellants  and  appellees  In  this  cause. 
The  dty  also  stated  that  the  assignments  and 
claims  were  far  In  excess  of  the  money  held 
by  it  to  the  credit  of  Underwood,  and  pray- 
ed that  upon  a  bearing  of  the  cause  It  should 
have  a  Judgment  protecting  it  in  the  payment 
of  said  moneys,  and  that  such  said  assignees 
and  claimants  be  required  to  adjudicate  tbeir 
respective  rights,  and  that  the  dty's  rights 
be  fully  adjudicated  and  protected.  It  also 
pleaded  certain  provisions  of  Its  contract 
with  Underwood  and  provisions  of  its  char- 
ter. The  city  made  parties  all  the  assignees 
and  claimants  to  the  funds. 

"On  January  25,  1912,  M.  Murphy  and  the 
Fidelity  &  Deposit  Company  of  Maryland 
filed  tbdr  first  amended  petition  of  Inter- 
Tention  wherein  they  set  up  that  they  had 
given  bond  for  John  C.  Underwood  to  the 
dty  of  Dallas  in  the  sum  of  $5,000  for  the 
J^ithful  performance  by  John  C.  Underwood 
of  his  contract  of  September  26,  1910,  with 
the  dty  of  Dallas  for  the  laying  of  the  White 
Bock  pipe  Une,  and  alleged  that  In  the  appli- 
cation the  said  Underwood  agreed  to  pay  It 
all  CQSts,  damages,  charges,  and  expenses  re- 
sulting from  any  act  of  negligence   on  his 


part  which  would  result  in  the  sureties  on 
the  bond  being  made  liable;  that  on  May 
12,  1911,  the  said  John  C.  Underwood  advised 
the  said  M.  Murphy,  general  agent  of  the 
Fidelity  &  Deposit  Company  of  Maryland,  in 
writing,  that  he  was  unable  to  comply  with 
said  pipe  line  contract,  and  requested  them 
to  do  so,  and  in  same  assigned  and  set  over 
all  his  rights  and  interest  in  said  contract  and 
all  moneys  then  held  in  reserve  by  the  dty  of 
Dallas  on  said  contract,  amounting  to  about 
$5,700,  and  authorized  them  to  collect  the 
fiame,  subject,  however,  to  orders  heretofore 
given  by  Underwood  to  the  Guaranty  State 
Bank  &  Trust  Company  and  the  Crane  Com- 
pany ;  that  Underwood  obtained  money  from 
the  Guaranty  State  Bank  &  Trust  Company 
to  do  this  work;  that  M.  Murphy  became 
surety  upon  said  note,  and  also  surety  upon 
his  bond  to  the  dty  of  Dallas,  and  that  he 
executed  the  assignment  above  mentioned 
primarily  and  whoUy  for  securing  intervener 
Murphy  against  any  loss  he  might  sustain 
by  reason  of  his  suretyship  upon  safd  note; 
that  said  Underwood  failed  to  build  said  pipe 
line;  and  that  the  sureties  did  so  at  a  cost 
of  $559.64. 

"The  First  National  Bank  of  Galveston,  an 
intervener,  and  defendant  in  said  cause,  filed 
its  first  amended  original  intervention  and 
answer  on  January  28,  1912.  It  alleged  the 
date  of  the  contract  between  the  city  and 
Underwood  for  paving  Commerce  street,  viz., 
the  8th  day  of  July,  1910,  and  that  Under- 
wood performed  his  contract,  except  as  to  a 
small  portion  thereof,  which  was  perform- 
ed by  the  city.  That  the  said  Underwood, 
being  without  means  to  carry  out  said  con- 
tract, requested  the  bank  to  furnish  him  the 
money  therefor,  and  in  consideration  of  the 
bank's  agredng  so  to  do,  and  the  further  con- 
sideration on  the  part  of  Underwood  to  se- 
cure an  indebtedness  then  owing  to  the  bank. 
Underwood  on  the  7th  day  of  September, 
1910,  executed  and  delivered  to  the  bank  an 
assignment,  which  is  as  follows:  'Dallas, 
Texas,  Sept  7,  1910.  For  a  valuable  consid- 
eration to  me  in  hand  paid,  I  hereby  assign 
to  the  First  NaOonal  Bank  of  Galveston,  Tex- 
as, all  the  revenues  accruing  to  me  from  the 
said  dty  of  Dallas  by  virtue  of  a  certain 
contract  with  them  for  the  paving  of  Com- 
merce street  [Signed]  Jno.  C.  Underwood.' 
That  on  the  15th  day  of  September,  1910,  in- 
tervener notified  the  dty  of  Dallas  of  this 
assignment,  and  that  on  the  22d  day  of  Oc- 
tober, 1910,  the  said  Underwood  ratified  said 
assignment  by  a  certain  other  instrument  of 
writing  of  that  date.  That  on  the  23d  day  of 
October,  1910,  the  dty  of  Dallas  was  again 
notified  of  said  assignment  and  also  the  in- 
strument of  date  the  22d  day  of  October, 
1910.  That  on  the  10th  day  of  May,  1911, 
Intervener  also  notified  the  dty  of  Dallas 
that  Underwood  was  then  indebted  to  inter- 
vener in  the  sum  of  $6,500.  That  at  the  time 
of  the  filing  of  the  intervention  there  was  a 
balance  due  the  Intervener  from  Underwood 
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of  tbe  Indebtedness  secured  by  said  assign- 
ment, and  evidenced  by  notes  and  open  ac- 
count as  follows :  One  note  for  $1,600,  one 
note  for  $2,500,  one  note  for  $1,200,  and  bal- 
ance by   overdraft  of  $180. 

"The  intervener  prayed  judgment  upon  its 
said  nntes  and  open  account,  and  also  as  fol- 
lows: 'That  this  honorable  court  will  ad- 
judge and  decree  that  the  Intervener  has 
and  had  assignments  and  transfers  to  it  of 
date  the  said  7th  day  of  September,  1910, 
and  the  22d  day  of  October,  1910,  and  of  the 
10th  day  of  May,  1911,  of  all  the  aforesaid 
sums  of  money  which  accrued  to  the  said 
John  C.  Underwood,  and  payable  to  blm,  un- 
der the  said  contract  for  the  paving  of  Com- 
merce street,  and  which  has  been  paid  into 
court,  by  the  said  city  of  Dallas,  and  amount- 
ing to  the  said  sum  of  $8,212.58.  That  inter- 
vener has  a  prior  valid  and  subsisting  lien  on 
said  sum  of  $8,212.58,  as  of  dates  tbe  7th 
day  of  September,  1910,  and  October  22, 
1910,  ^pd  May  10,  1911,  to  secure  its  afore- 
said indebtedness  and  interest  and  attorney's 
fees,  and  costs  of  this  interventioD,  and  that 
said  lien  be  duly  foreclosed  as  against  all 
parties  to  this  suit.  Including  the  said  plain- 
tiff and  all  defendants  and  all  interveners, 
and  other  parties  herein,  and  that  this  court 
order  and  decree  that  tbe  said  sum  of  $8,- 
212.58,  or  so  much  thereof  as  may  be  neces- 
sary to  pay  said  indebteduess  of  intervener 
and  interest  and  attorney's  fees  and  costs  of 
this  intervention,  be  paid  to  this  intervener. 
That  the  said  assignments  and  the  said  liens 
of  the  said  intervener  may  be  adjudged  and 
decreed  as  a  first  and  prior  lien  to  any  and 
all  other  alleged  assignments  and  claims  and 
Hens  to  said  sum  of  $8,212.58,  being  the  said 
moneys  now  in  the  hands  of  the  said  city  of 
Dallas,  defendant  herein,  and  by  it  paid  in- 
to court.' 

"Tbe  appellants  in  this  cause  filed  inter- 
ventions and  answers  alleging  that  they  had 
furnished  material  and  labor  in  and  about 
the  execution  of  said  contracts  by  the  said 
Underwood,  and  had  filed  their  claims  with 
the  dty  of  Dallas. 

"The  appellants,  the  Gulfport  Oreosoting 
Company,  the  Texas  Bltulithic  Company,  the 
Dallas  Paving  Company,  the  Southwestern 
States  Portland  Cement  Company,  E.  L.  Har- 
alson, and  the  Phelan  Coal  Company,  among 
otter  matters  sought  by  their  pleas  to  Im- 
peach the  consideration  made  by  Underwood 
to  the  First  National  Bank  of  Galveston  and 
to  M.  Murphy  and  tbe  said  fidelity  company ; 
to  these  pleas  the  said  named  appellees  de- 
murred, because  the  pleas  were  not  duly 
verified  by  aflidavlts  as  required  by  the  stat- 
utes of  Texas;  these  demurrers  were  sus- 
tained and  tbe  pleas  were  not  otherwise 
amended,  but  remained  as  they  were,  not- 
withstanding the  Judgment  of  the  court  sus- 
tained the  demurrers  thereto;  there  are  no 
assignments  of  error  to  tills  ruling. 

"On  the  3d  day  of  li'ebruary,  1912,  final 
judgment  was  entered  in  the  cause: 


"(1)  In  favor  of  the  Guaranty  Bank  & 
Trust  Company,  as  plaintiff,  against  Under- 
wood, as  principal,  and  M.  Murphy,  as  surety, 
for  $5,401.00  and  interest 

"(2)  In  favor  of  the  said  Guaranty  State 
Bank  &  Trust  Company  against  tbe  city  of 
Dallas,  defendant,  for  the  said  amount  of 
$5,401  and  interest  and  costs,  to  be  paid  by 
said  city  out  of  the  fund  of  $5,147.90  on  the 
pipe  line  contract,  and  balance  out  of  tbe 
Commerce  street  fund ;  the  right  of  payment 
of  its  Judgment  out  of  the  Commerce  street 
fund  was  subject  to  the  payment  of  the  Judg- 
ment in  favor  of  the  Intervener  the  First 
National  Bank  of  Galveston. 

"(3)  The  First  National  Bank  of  Galves- 
ton recovered  judgment  against  Underwood 
for  $6,349.13,  with  Interest.  It  was  ordered 
that  said  judgment  be  paid  by  the  city  of 
Dallas  out  of  the  funds  In  its  hands  belong- 
ing to  the  Commerce  street  fund,  amounting 
to  $8,212.58,  and  It  was  adjudged  that  said 
bank  had  a  prior  and  paramount  lien  on 
said  fund  of  $8,21Z58  in  so  far  as  tbe  said 
amount  was  necessary  to  pay  off  its  said 
Judgment 

"It  was  adjudged  also  that  in  event  the 
said  appellee  Murphy  should  be  compelled  to 
pay  the  Judgment  against  him  in  favor  of 
the  Guaranty  State  Bank  &  Trust  Company, 
or  any  part  thereof,  that  the  Judgment  In 
favor  of  the  Guaranty  State  Bank  &  Trust 
Company  should  not  be  discharged  by  such 
payment,  but  the  Judgment  should  remain  in 
force  for  the  use  of  the  said  Murphy  and 
should  be  considered  as  assigned  to  him, 
both  against  Underwood  and  against  the  dty 
of  Dallas.  Judgment  was  also  rendered  for 
$559.64  against  the  city  In  favor  of  tbe  said 
Fidelity  &  Deposit  Company  and  M.  Mnrpby, 
being  the  amount  of  costs  incurred  by  them 
for  completing  the  said  pipe  line  contract 
Judgments  were  rendered  in  favor  of  the  ap- 
pellants against  Underwood  for  their  sever- 
al claims,  and  that  those  of  said  appellants 
who  had  furnished  materials  for  tbe  Com- 
merce street  paving  contract  should  have 
judgment  for  any  balance  left  of  said  fund 
remaining  after  the  payment  of  tbe  judg- 
ments in  favor  of  tbe  First  National  Bank 
of  Galveston  and  the  Guaranty  State  Bank 
&  Trust  Company;  and  those  who  furnished 
material  for  tbe  pipe  line  should  have  Judg- 
ment against  tbe  city  of  Dallas  for  the  bal- 
ance remaining  of  said  fund  after  payment 
of  the  said  judgments  in  favor  of  the  Fideli- 
ty &  Deposit  Company  and  M.  Murphy  and 
the  guaranty  company,  the  amount  of  said 
balance  after  payment  of  the  above  Judg- 
ments to  be  prorated  among  the  interveners 
in  proportion  to  tbe  amount  of  their  re- 
spective claims,  except  that  the  claim  of  tbe 
Southwestern  States  Portland  Cement  Com- 
pany should  share  in  said  prorating  on  tbe 
basis  of  $1,013.02,  and  the  Jones  Lumber 
Company  should  share  In  said  prorating  on 
the  basis  of  $497.22.  By  said  Judgment  it 
was  also  provided  as  follows :   'It  Is  express- 
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ly  adjudged  that  the  limit  of  the  liability 
of  the  defendant,  city  of  Dallas,  upon  the 
judgments  herein  rendered  against  It  is,  and 
shall  be,  the  amounts  herein  adjudged  to  be 
In  its  hands  in  the  respective  funds,  without 
Interest  or  costs.' " 

Conclusions  of  Facts. 

John  0.  Underwood  on  July  8,  1910,  con- 
tracted with  the  city  of  Dallas  to  pave 
Ck>mmerce  street,  and  also  on  September  26, 
1010,  contracted  with  the  said  city  to  con- 
struct a  pipe  line  from  the  city  to  White 
Rock  Reservoir;  said  contracts  were  enter- 
ed Into  with  reference  to  the  charter  and 
ordinances  of  the  dty  of  Dallas,  which  were 
expressly  referred  to  in  said  contracts.  The 
contracts  also  provided  that  Underwood  was 
to  be  paid  as  the  work  progressed  upon 
estimates  furnished,  but  the  city  had  the 
right  to  reserve  15  per  cent  from  each  and 
every  estimate  so  made  until  final  completion 
and  acceptance.  Underwood  failed  to  com- 
plete said  undertakings,  and  the  same  was 
completed  by  his  sureties,  M.  Murphy  and 
the  Fidelity  &  Deposit  Company  of  Maryland, 
at  a  cost  of  $559.64,  which  amount  was  still 
due  them.  Underwood,  on  January  9,  1911, 
being  indebted  to  the  Guaranty  State  Bank 
&  Trust  Company  of  Dallas  county,  by  prom- 
issory note  assigned  and  transferred  to  said 
bank  "all  such  sums  as  the  said  city  may 
hereafter  hold  In  reserve  under  and  by  vir- 
tue of  the  said  contracts,"  and  the  bank  was 
authorized  to  collect,  etc.  Of  this  assign- 
ment the  city  was  notified  and  agreed  to  pay 
said  sums  direct  to  the  bank.  The  assign- 
ment to  the  bank  was  to  cover  all  amounts 
due  by  Underwood,  which  amounted  to  $4,- 
500,  before  Underwood  abandoned  the  work. 

On  September  7,  1910,  Underwood  made  to 
the  First  National  Bank  of  Galveston  the 
following  assignment:  "Dallas,  Texas,  Sep- 
tember 7,  1910.  For  a  valuable  consideration 
to  me  in  band  paid,  I  hereby  assign  to  the 
First  National  Bank  of  Galveston,  Texas, 
all  of  the  revenues,  accruing  to  me  from  the 
city  of  Dallas,  by  virtue  of  a  certain  con- 
tract with  them  for  the  paving  of  Commerce 
street.  [Signed]  John  C.  Underwood."  Un- 
derwood notified  the  city  of  this  assignment, 
but  it  was  never  accepted  by  the  city. 

On  October  22,  1910,  Underwood  executed 
to  the  First  National  Bank  of  Galveston  a 
power  of  attorney  to  collect  the  sum  of  mon- 
ey due  him  by  the  city  for  paving  Commerce 
street.  On  May  10, 1911,  the  last-named  bank 
gave  notice  to  the  dty  that  Underwood  was 
due  it  $6,500  to  pay  for  work  and  ma- 
terial used  in  paving  Commerce  street,  etc. 
Underwood  was  not  able  alone  to  financially 
comply  with  his  contract  and  made  arrange- 
ments with  said  bank  to  furnish  the  money 
for  that  purpose,  and  to  secure  it  made  the 
assignment  to  them.  The  other  appellants 
herein  were  materialmen  or  laborers  and 
fnmiflbed  material   or   performed  labor  of 


which  the  city  had  been  notified ;  the  notices 
ranging  from  April  4  to  May  18,  1911. 

Conclusions  of  Law. 

[1]  It  Is  well  settled  by  the  decisions  of 
this  state  that  materialmen  and  laborers  can 
fix  no  lien  upon  public  works  for  money  due 
them  for  material  furnished  or  labor  per- 
formed In  the  construction  of  such  works. 
Bank  v.  Coleman,  151  S.  W.  1123,  and  au- 
thorities cited  therein. 

[2]  The  appellants,  therefore,  do  not  claim 
any  right  to  fix  a  lien  on  the  works  con- 
structed for  the  city  of  Dallas,  but  they 
claim  for  the  material  furnished  and  labor 
performed  in  the  construction  of  said  works, 
for  which  the  contractor  Underwood  is  still 
indebted  to  them,  that  they  have  a  superior 
claim  on  the  money  still  due  by  the  dty  to 
Underwood  on  said  coiitracts.  This  claim  is 
by  virtue  of  article  14,  g  21,  of  the  city  char- 
ter, which  section  reads:  "No  Hen  of  any 
kind  can  ever  exist  against  the  public  school 
buildings,  public  halls,  parks,  or  public  works 
of  the  city  of  Dallas.  All  subcontractors, 
materialmen,  mechanics  and  laborers  upon 
any  public  works  of  the  city  of  Dallas  are 
hereby  required  to  notify  the  city  of  all 
claims  they  may  have  on  account  of  such 
work  against  the  city,  and  when  such  notice 
has  been  given  the  city  shall  retain  an 
amount  from  any  funds  due  the  contractors 
sufflclent  to  satisfy  all  claims:  Provided, 
that  such  notice  may  be  given  at  any  time 
after  such  indebtedness  becomes  due  and 
before  final  settlement:  And  provided,  fur- 
ther, that  no  contractor  or  subscontractor 
shall  issue  any  time  checks  on  or  on  account 
of  any  public  work  of  said  city."  This  sec- 
tion of  the  charter  merely  prescribes  a  mode 
by  which  the  city  can  pay  materialmen  and 
laborers  such  sums  as  may  be  due  them  for 
material  furnished  and  labor  performed  oat 
of  funds  held  by  it  under  the  contract  and 
due  the  contractor;  but  we  do  not  under- 
stand that  said  section  gives  any  superior 
claim  or  right  to  said  fund,  except  as  against 
the  contractor.  It  does  not  change  the  rule 
where  the  fund  has  been  assigned  to  third 
parties  before  the  materialmen  and  laborers 
had  notified  the  city,  as  was  the  case  here. 

The  contracts  herdn  were  made  by  the  dty 
in  Its  own  behalf  and  not  for  the  benefit  of 
materialmen  and  laborers.  No  right  of  ac- 
tion is  given  them  to  enforce  Its  performance, 
and  they  stand  in  relation  thereto  as  any  oth- 
er party.  In  the  case  of  Bank  v.  Coleman, 
supra,  in  which  a  writ  of  error  was  denied  by 
the  Supreme  Court,  where  materialmen  and 
laborers  made  a  similar  claim  of  a  superior 
right  to  a  fund  held  by  the  county  of  Gray- 
son, which  was  due  a  contractor,  from  a  pub- 
lic work,  we  held  that:  "They  were  not  par- 
ties to  the  contract  between  McNerney  and 
the  county.  Under  It  they  had  no  right  of 
action  to  compel  Its  performance  to  protect 
their  Interests  for  labor  performed  and  ma- 
terial furnished.    The  county  by  the  terms 
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of  the  contract  was  nnder  no  obllgatlona  to 
them." 

[3]  However  we  may  view  the  hardships  on 
the  laborers  and  materialmen  In  not  receiv- 
ing their  dues  (or  their  labor  performed  and 
material  furnished,  we  must  not  overlook 
that  appellees  advanced  money  which  enabled 
Underwood  to  progress  with  the  work  as  far 
as  he  did,  and  which  was  completed  by  the 
etTorts  of  the  Fidelity  &  Deposit  Cktmpany 
of  Maryland  and  M.  Murphy.  The  appellees 
were  vigilant  and  secured  themselves  by  hav- 
ing Underwood  to  assign  to  them  such  funds 
as  might  be  retained  by  the  city  by  virtue 
of  the  contract  This  was  a  right  accorded 
them  by  law,  and  having  complied  with  the 
law  their  rights  are  paramount  to  the  equi- 
ties of  appellants.  Harris  C!o.  t.  Campbell, 
68  Tex.  22,  3  S.  W.  243,  2  Am.  St  Rep.  467; 
Lumber  Co.  v.  Smith,  151  S.  W.  605;  Bank 
V.  Coleman,  supra;  Bellharz  v.  lUingwortb, 
132  S.  W.  106. 

The  assignments  of  the  fund  In  the  hands 
of  the  city  to  appellees  by  Underwood  being 
legal  and  made  long  prior  to  any  rights  of 
appellants  had  accrued,  the  amounts  due  ap- 
pellees were  entitled  to  be  first  paid  out  of 
said  fund  and  the  trial  court  did  not  err  in 
so  holding. 

The  Judgment  Is  affirmed. 

Additional  Findings  of  Fact 

At  the  request  of  appellants  we  find  the 
following  facts:  That  the  defendant  John  C. 
Underwood  was  justly  Indebted  to  appellants 
in  the  respective  amounts,  on  the  dates 
shown  by  the  record,  for  material  furnished 
or  by  labor  performed  by  them,  which  mate- 
rial was  used  or  labor  performed  either  in 
paring  Commerce  street  or  laying  the  White 
Rock  pipe  line,  which  were  public  works  of 
the  city  of  Dallas,  under  the  said  Under- 
wood's contract^  with  the  city  of  Dallas,  dat- 
ed respectively  July  8,  1910,  and  September 


20,  1910.  That  said  amonnts  wore  unpaid, 
and  the  fact  that  each  of  appellants  notified 
in  writing  the  city  of  Dallas  of  their  said 
claims'  that  the  said  notices  In  writing  wer« 
given  after  the  maturity  of  the  respective 
claims,  and  that  each  of  appellants  compiled 
with  section  21,  art  14,  of  the  charter  of  the 
city  of  Dallas,  in  the  filing  of  their  said 
claims  with  said  city.  That  the  defendant 
John  C.  Underwood  was  justly  Indebted  to 
Gulfport  Creosoting  Company  in  the  sum  of 
$14,747.78  on  the  date  of  the  trial,  January 
25,  1912,  for  material  furnished  by  said 
Gulfport  Creosoting  Company  to  the  said 
John  C.  Underwood,  and  by  him  used  in  pav- 
ing Commerce  street,  a  public  work  of  the 
city  of  Dallas,  under  his  (Underwood's)  con- 
tract with  the  dty  of  Dallas,  dated  July  8, 

1910,  and  which  amount  is  unpaid.  "That 
said  indebtedness   became  due   February  9, 

1911.  That  said  Gulfport  Creosoting  Com- 
pany notified  in  writing  the  said  city  of  Dal- 
las of  said  claim  on  the  9th  day  of  March, 
1911.  That  the  wooden  blocks  used  by 
John  G.  Underwood  in  paving  Commerce 
street,  under  his  contract  with  the  dty  of 
Dallas,  dated  July  8,  1910,  was  sold  to  him 
by  the  Gulfport  Creosoting  Company  under 
a  sale  made  In  June,  prior  to  the  opening  of 
the^  bids  by  the  city  of  Dallas,  and  that  John 
C.  Underwood  based  his  bid  for  said  work 
upon  the  prices  for  the  wooden  blocks  made 
him  by  the  appellant  Gulfport  Creosoting 
Company  and  when  the  contract  was  award- 
ed him  the  sale  was  concluded.  That  the 
first  shipment  was  made  by  appellant  to  Un- 
derwood September  26,  1910,  and  the  last 
December  9,  1910.  No  amount  was  to  be 
payable  later  than  60  days.  That  appellant 
Gulfport  Creosoting  Company  had  no  notice 
or  knowledge  of  any  assignment  by  Under- 
wood to  the  First  National  Bank  of  Galves- 
ton until  May  10,  1911,  or  to  the  Guaranty 
State  Bank  &  Trost  Company  until  April  0^ 
1911. 
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CLAUSSBN  V.   STATE. 

(Court  of  Criminal  Appeals  of  Texas.     Ma; 

14,   1913.     Rehearing   Denied 

June  4,  1913.) 

1.  CiiDaNAi,  Law  (|  1102*)— Appba]>-Statk- 
HENT  OF  Facts. 

A  purported  statement  of  facts  consist- 
ing of  the  stenographer's  report,  showing  not 
oiUy  the  questions  and  answers  of  the  witness- 
es bat  other  unnecessary  matter,  will  be  strick- 
en out  on  motion. 

[Ed.  Note.— For  other  eases,  see  Criminal 
Law,  Dec.  Dig.  §  1102.*] 

2.  Cbiminal  Law   (}  605*)— Continuance— 
Tims  to  Pbepasx  Motion— Denial. 

On  a  bill  of  exceptions  claiming  that  the 
court  should  have  given  defendant  time  to  pre- 
pare a  motion  for  a  continuance  because  only 
15  of  the  60  veniremen  drawn  were  in  at- 
tendance, and  that  be  could  not  get  a  fair 
jury  from  the  streets,  there  was  no  showing 
that  defendant  dfid  not  get  a  fair  trial  out  of 
the  15  regular  jurors,  and  it  appeared  that  the 
remaining  45  were  excused  by  the  court  or 
not  found  after  diligent  search  for  them  by 
the  sheriff.  Held^  that  the  denial  of  time  to 
prepare  such  motion  was  not  error. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  1362:   Dec.  Dig.  i  603.*] 

3.  Cbiminal  Law    (|f  742,  857*)— Pbovince 

OF   JUBT— CbBDIBILITT   OF  WITNESSES. 

The  jury  is  the  exclusive  judge  of  the 
credibility  of  the  witnesses  and  the  weight 
to  be  given  to  their  testimony,  and  may  prop- 
erly ducuss  their  testimony  in  the  jury  room. 
[EM.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {§  1098,  1138.  1719-1721, 
2064,  2055;    Dec.  Dig.  §i  742,  857.*] 

4.  Cbiminal  La^   (|  598*)— Contintjancb— 
Diligence. 

On  a  bill  of  exceptions  showing  that  de- 
fendant's application  for  witnesses  was  not 
filed  until  the  day  the  case  was  set  for  trial, 
and  that  a  subpoena  was  immediately  issued 
for  them  and  a  return  made  thereon,  and  that 
the  conrt  issued  attachment  for  such  witnesses 
and  proceeded  with  the  trial,  there  was  no 
such  diligence  as  entitled  a  continuance  on  the 
ground  of  their  absence. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Cent  Dig.  U  1335-1341;  Dec.  Dig.  § 
698.*] 

6.  Cbiminal  Law  (|  696*)— Continuance— 

Impeachino  Evidence. 

■  A  continuance  will  not  be  granted  to  ob- 
tain impeaching  evidence. 

(Ed.  Note. — For  other  cases,  see  Criminal 
Law^  Cent   Dig.   H  1328-1330;    Dec.   Dig.   S 

Appeal  from  District  Court,  Grayson 
County;  J.  M.  Pearson,  Judge. 

Guy  Claussen  was  convicted  of  burglary, 
and  he  appeals.    Affirmed. 

J.  E.  Cawthorn,  of  Denison,  and  E.  W.  Nea- 
gle,  of  Sherman,  for  appellant  O.  B.  Lane, 
Asst  Atty.  Gen.,  for  the  State. 

PRBNDBRGAST,  J.  Prom  a  conviction 
for  burglary  with  tbe  lowest  penalty  assess- 
ed, this  appeal  is  prosecuted. 

The  Assistant  Attorney  General  has  made 
a  motion  to  strike  out  the  bills  of  exception 
because  not  filed  within  the  time  allowed  by 
law,  nor  tbe  order  of  the  lower  court    As 


the  record  stood  at  tbe  time  this  motion  was 
made,  It  was  well  taken;  but  since  then  the 
appellant  has  furnished  and  filed  as  a  part 
of  the  record  an  order  made  by  tbe  lower 
court  extending  the  time  for  filing  the  bills 
of  exception.  The  bUls  were  filed  within  the 
time  allowed.  That  portion  of  the  motion 
of  the  Assistant  Attorney  General  Is  there- 
fore denied. 

[1]  The  Assistant  Attorney  General  has 
also  made  a  motion  to  strike  out  tbe  purport- 
ed statement  of  facts,  because  it  is  not  a 
statement  of  facts  but  is  tbe  stenographer's 
report,  showing  not  only  the  questions  and 
answers  of  the  respective  witnesses,  but  a 
good  deal  of  other  unnecessary  and  improper 
matter  to  t>e  contained  in  the  statement  of 
facts.  This  court,  as  the  law  now  stands, 
and  has  since  1907,  will  strike  out  and  not 
consider  such  purported  statement  of  facts, 
and  the  said  motion  to  strike  out  the  said 
purported  statement  of  t&cta  is  therefore 
granted.  Felder  v.  State,  69  Tex.  Cr.  It. 
144,  127  S.  W.  1055,  and  cases  there  dted. 
It  is  needless  to  dte  other  cases.  We  will 
say,  however,  that  we  have  read  the  purport- 
ed statement  of  facts,  and,  tt  we  could  con- 
sider it.  It  would  clearly  show  appellant's 
guilt 

[2]  By  one  bill  appellant  claims  that  the 
court  should  have  given  him  time  to  prepare 
a  motion  for  a  continuance,  because  only  15 
of  tbe  60  veniremen  drawn  were  in  attend- 
ance upon  the  court,  and  claims  that  he 
could  not  get  a  fair  and  Impartial  Jury  pick- 
ed up  from  the  streets  of  Sherman  to  try 
this  case.  The  bill  Is  wholly  defective  in 
that  it  does  not  show  that  he  did  not  get  a 
fair  and  impartial  Jury  out  of  the  15  regular 
Jurors  in  attendance.  Besides,  the  court, 
in  allowing  his  bill,  states  tliat:  "The  sher- 
iff's return  showed  that,  while  CO  Jurors  were 
drawn  from  tbe  wheel,  15  were  present  and 
the  remaining  45  were  either  excused  by  the 
court  for  legal  cause  or  not  found  after  dili- 
gent search  for  them  by  the  sheriff.  And  no 
evidence  whatever  was  offered  to  show  that 
the  sheriff  had  not  exercised  proper  diligence 
to  procure  said  Jurors;  nor  was  any  evidence 
offered  to  show  that  the  talesmen  would  be 
picked  up  from  the  streets  of  Sherman,  or 
were  picked  up  from  the  streets."  This  pre- 
sents no  error. 

[3]  His  next  bill  complains  of  the  miscon- 
duct of  two  of  the  Jurors  In  that  they  discuss- 
ed the  state's  witnesses  who  testified.  Tbe 
court  qualified  this  bill  by  stating:  "That 
one  of  the  Jurors  on  the  motion  for  new  trial 
testified  that  when  he  first  went  out  to  con- 
sider the  verdict  he  was  not  satisfied  and  was 
for  acquittal;  that  they  discussed  the  testi- 
mony of  tbe  witnesses  and  some  one  of  tiie 
Jurors  remarked  that  he  believed  that  Guy 
Claussen,  the  defendant,  was  guilty,  and  that 
the  witnesses  Henry,  Williams,  and  Hager- 
man,  who  testified,  were  also  g;ullty,  and  that 


*For  other  eaaes  see  same  topic  and  nctton  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Series  A  Rep'r  IndeZM 
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this  statement  Influenced  him;  that  he  be- 
lieved that  the  defendant  and  the  others  too 
were  all  guilty."  The  law  makes  the  Jury 
the  exclusive  Judges  of  the  credibility  of  the 
witnesses  and  the  weight  to  be  given  to  their 
testimony.  It  is  therefore  important  and 
clearly  within  their  duty  for  them  to  dlsctiss 
these  questions  when  considering  the  case, 
and  the  witnesses  discussed  were  state's  wit- 
nesses, and  such  discussion  was  adverse  to 
them  and  to  the  state.  This  bill  presents 
no  error. 

[4]  The  only  other  bill  appellant  has  is  to 
the  refusal  of  the  court  to  postpone  the  case 
in  order  that  he  might  procure  the  attend- 
ance of  some  other  witnesses  which  he  had 
Just  a  day  before  subpoenaed  to  attend  that 
day.  The  bill  shows  that  the  attendance  of 
these  witnesses  was  sought  solely  for  the 
purpose  of  impeaching  the  state's  witnesses. 
The  court,  in  allowing  the  bill,  qualifled  It 
by  stating  that  appellant's  application  for 
the  witnesses  was  not  filed  until  the  day 
the  case  was  set  for  trial,  and  a  subpoena 
was  immediately  issued  for  said  witnesses, 
and  a  return  made  thereon,  and  the  court 
stated  to  counsel  for  appellant  that  he  would 
issue  attachment  for  the  witnesses  named 
and  proceed  with  the  trial,  which  was  done. 
The  diligence  shown  was  wholly  insufficient. 

[S]  Besides,  even  If  his  diligence  had  been 
sufilcient,  where  the  testimony  sought  could 
only  be  available  to  Impeach  the  state's  wit- 
nesses, the  continuance  was  properly  refused. 
Garrett  v.  State,  37  Te.x.  Cr.  R.  198,  38  S. 
W.  1017,  39  S.  W.  108;  Rodgers  v.  State,  36 
Tex.  Cr.  R.  563,  38  S.  W.  184.  A  continuance 
will  not  be  granted  to  obtain  impeaching  evi- 
dence. Butts  V.  Slate,  3a  Tex.  Cr.  It,  364, 
33  S.  W.  866;  Franklin  v.  State,  34  Tex. 
Cr.  R.  203,  29  S.  W.  1088;  Bolton  v.  State, 
43  S.  W.  1010.    No  error  is  shown. 

The  Judgment  will  be  affirmed. 


SYLVESTER  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.     May 
21,  1913.) 

Cbimiwal   Law    (§    1087*)— Notice    of  Ap- 

PEAi/— IlEconn. 

Where  no  notice  of  appeal  is  shown  in  any 
way  by  the  record,  the  court  has  no  jurisdic- 
tion, and  the  appeal  will  be  dismissed. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  f§  2770-2781,  2794;  Dec.  Dig. 
i  1087.*] 

Appeal  from  Criminal  District  Court,  Dal- 
las County;   Hobt.  B.  Seay,  Judge. 

Paul  Sylvester  was  convicted  of  burglary, 
and  he  appeals.    Appeal  dismissed. 

C.  E.  Lane,  Asst  Atty.  Gen.,  for  the  State. 

PRENDERGAST,  J.  The  record  before  us 
shows  a  proper  Indictment,  verdict,  judg- 
ment, and  sentence  of  the  appellant  for  bur- 


glary.   There  is  no  notice  of  appeal  In  any 
way  shown  by  this  record. 

Tills  court  has  no  Jurisdiction,  and   tbe 
appeal  will  be  dismissed. 


SYLVESTER  v.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.     Hmj 

21,  1913.) 

Cbiminai,   Law    (|   1097*)— ApfeaI/— Staib- 

HENT  OF  Facts. 

Tbe  grounds  of  the  motion  for  a  new  trial 
cannot  be  considered,  in  the  atwence  of  the 
statement  of  facts. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {{  2862,  2864,  2926,  2334, 
29.38,^2939,   2941.    2942,   2047;     Dec    Dig.    i 

Appeal  from  Criminal  District  Court,  Dal- 
las County;  Robt  B.  Seay,  Judga  • 

Paul  Sylvester  was  convicted  of  theft,  and 
he  appeals.    Affirmed. 

C.  E.  I^ne,  Asst  Atty.  .Gen.,  for  the  State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  theft;  his  punishment  being  assessed 
at  four  years'  confinement  in  the  peniten- 
tiary. 

The  transcript  of  the  record  is  before  us 
without  a  statement  of  facts  or  bills  of  ex- 
ception. The  grounds  of  the  motion  for  new 
trial  cannot  be  considered,  in  the  absence 
of  the  statement  of  facts. 

There  being  no  reversible  error  apparent 
in  the  record,  the  Judgment  is  ordered  to  be 
affirmed. 


BAKER  V.  STATES. 

(Court  of  Criminal  Appeals  of  Texas.    May  21, 
1913.) 

1.  Cbiminal  Law  (§  1090*)- Appka^— Bux  or 
Exceptions. 

In  the  absence  of  a  bill  of  exceptions,  the 
Court  of  Criminal  Appeals  cannot  review  al- 
leged errors  in  admitting  or  rejecting  evidence. 


1090.*] 

2.  Chiminai,  Law  (J  1144*)— AffkaI/— State- 
ment OF  Facts. 

In  the  absence  of  a. statement  of  facts,  the 
Court  of  Criminal  Appeals  must  presume  that 
tbe  trial  court  charged  all  of  the  law  applicable 
to  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §»  2736-2764,  2766-2771,  2774- 
2781,  2901,  3016-3037 ;   Dec.  Dig.  |  1144.*] 

Appeal  from  Criminal  District  Court,  Dal- 
las County;    Barry  Miller,  Judge. 

S.  L.  Baker  was  convicted  of  rape,  and  ap- 
peals.   Affirmed. 

C.  E.  Lane,  Asst  Atty.  Gen.,  for  the  State. 

HARPER,  J.  Appellant  was  convicted  of 
rape  on  a  girl  under  15  years  of  age,  and  hia 
punishment  assessed  at  26  years'  confinement 
in  the  penitentiary. 
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[1]  There  are  many  groonds  assigned  In 
the  motion  for  new  trial,  but  If  he  reserved 
any  bills  of  exception  they  are  not  copied 
in  the  record;  couseqnently  we  cannot  re- 
view the  grounds  complaining  of  the  admis- 
sion or  rejection  of  any  testimony. 

[2]  No  statement  of  facts  accompanies  the 
record,  and  In  the  absence  of  a  statement  of 
facts  we  presume  the  court  charged  the  law, 
and  all  the  law,  applicable  to  the  evidence. 

The  judgment  is  affirmed. 


SPENCER  v.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    May  21, 
1913.) 

Criminal  Law  (j  1097*)— Appeal— Recobd— 
Statement  ot-  Facts— Necesbitt. 

The  denial  of  a  motion  for  a  new  trial  on 
the  ground  that  the  verdict  is  contrary  to  the 
law  and  the  evidence  cannot  be  reviewed  on  ap- 
peal, in  the  absence  of  a  statement  of  facts. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Taw,  Cent.  Dig.  §§  2862,  28ti4,  2926,  2934, 
2938,  2939,  2941,  2942,  2947;  Dec  Dig.  | 
1097.*] 

Appeal  from  Criminal  District  Court,  Dal- 
las County;    Robt.  B.  Seay,  Judge. 

Kd.  Spencer  was  convicted  of  burglary,  and 
he  appeals.    Affirmed. 

C.  B.  Lane,  Asst  Atty.  Gen.,  for  the  State. 

HARPER,  J.  Appellant  was  convicted  of 
burglary,  and  his  punishment  assessed  at 
four  years'  confinement  in  the  penitentiary. 

The  only  ground  in  the  motion  for  a  new 
trial  assigns  that  the  verdict  is  contrary  to 
the  law  and  the  evidence.  No  statement  of 
facts  accompanies  the  record;  consequently 
we  cannot  review  this  ground. 

The  judgment  is  affirmed. 


BIRD  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.     May 
21,  1913.) 

INTOXICATINO  I/IQU0K8  (|  239*)— Wbonofui, 
Sam:— Statutory  Offense  —  Instbuctions. 
Pen.  Code  1911,  art  589,  provides  that, 
if  any  person  shall  pursue  the  occupation  of 
selling  intoxicating  liquors,  in  prohibition  ter- 
ritory, he  shall  be  punished,  etc.  Article  591 
declares  that  to  establish  such  offense  the 
state  shall  prove  that  accused  made  at  least 
two  scJes  of  intoxicating  liquor  within  three 
years  next  preceding  the  mdictment.  Beld 
that,  since  the  mere  making  of  two  or  more 
sales  in  itself  does  not  constitute  the  offense 
of  pursuing  the  business  of  selling  intoxicat- 
ing liquors,  an  instruction  by  whicli  the  court 
made  that  the  test  of  whether  accused  was 
pursuing  the  business  or  occupation  of  selling 
intoxicating  liquors,  and  which  did  not  clearly 
charge  that  the  jury  must  believe  from  all  the 
evidence  that  he  pursued  that  business  or  oc- 
cupation, and  in  addition  thereto  made  at  least 
two  sales,  was  erroneous. 

[Ed.  Note.— For  other  cases,  see  Intoxicat- 
ing liquors,  Cent  Dig.  ii  331-347;  Dec  Dig. 
{  239.») 


Appeal  from  District  Court,  Potter  County ; 
John  W.  Veale,  Special  Judge. 

Charley  Bird  was  convicted  of  unlawfully 
pursuing  the  business  of  selling  Intoxicating 
liquors  In  a  prohibition  precinct,  and  he  ap- 
peals   Reversed  and  remanded. 

Cooper,  Merrill  &  Lumpkin,  of  Amarlllo, 
for  appellant  O.  S.  Lane,  Asst  Atty.  Gen., 
for  the  State 

PRENDERQAST,  J.  Appellant  was  hi- 
dlcted  and  convicted  of  unlawfully  engaging 
in  and  pursuing  the  business  of  selling  intox- 
icating liquors  in  commissoners'  precinct  No. 
1  in  Potter  county,  wherein  prohibition  was 
in  force- 
It  Is  necessary  to  consider  but  one  ques- 
tion, which  Is  properly  raised.  The  charge 
of  the  court  in  stating  the  case  tells  the  jury 
that  the  appellant  stands  charged  by  Indict- 
ment with  the  offense  of  unlawfully  engag- 
ing In  the  occupation  and  business  of  selling 
Intoxicating  liquors  in  said  precinct  in  Potter 
county;  then  "the  several  sales  alleged  to 
have  been  made  by  defendant  constituting 
such  offense -are  alleged  to  have  been  made 
by  the  defendant  In  said  commissioners'  pre- 
cinct In  said  Potter  county  to  the  persons, 
and  on  or  about  the  dates,  as  follows";  then, 
as  in  the  Indictment,  the  court  specifies  eight 
particular  and  distinct  sales  at  distinct  and 
separate  times  alleged  to  have  been  made  by 
appellant  to  Csesar  Jackson;  then  sis  other 
separate  and  distinct  sales  at  different  and 
distinct  times  alleged  to  have  been  made  by 
appellant  to  Louise  Johnson;  then  one  other 
at  a  separate  and  distinct  time  alleged  to 
have  been  made  by  appellant  to  Louie  Kirsch. 
All  of  this  is  In  one  paragraph  of  the  court's 
charge.  Then  follows,  in  a  separate  para- 
graph, a  stateinent  in  the  charge  as  to  the 
law  to  govern  the  jury  In  the  disposition  of 
the  case,  and  says:  "First  This,  in  sub- 
stance, is  that  our  statute  provides  that  if 
any  person  shall  engage  in  or  pursue  the  oc- 
cupation or  business  of  selling  intoxicating 
liquors,  except  as  permitted  by  law,  in  any 
prohibition  territory  in  which  the  sale  of  in- 
toxicating liquors  has  been  prohibited,  he 
shall  be  punished  by  confinement  In  the  pen- 
itentiary not  less  than  two  nor  more  than 
five  years."  Then  in  the  second  paragraph 
the  charge  is:  "Our  statute  further  provides 
that,  to  constitute  the  engaging  in  or  pur- 
suing the  occupation  or  ■  business  of  selling 
intoxicating  liquors  (within  the  meaning  of  the 
law  as  given  in  paragraph  one  of  this  charge), 
it  shall  be  necessary  for  the  state  to  prove 
by  competent  evidence  beyond  a  reasonable 
doubt  that  the  defendant  made  at  least  two 
sales  of  Intoxicating  liquors  within  three 
years  next  before  the  filing  of  the  indictment" 
Then  in  submitting  the  case  to  the  jury  for 
a  finding  in  the  third  paragraph,  the  charge 
tells  the  jury:  "if  you  find  and  believe  from 
the  evidence  beyond  a  reasonable  doubt  that 
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on  or  about  the  seTeral  dates  and  times  here- 
inbefore set  out  since  the  16th  day  of  Novem- 
ber, 1911,  the  defendant  In  said  precinct  did 
engage  In  or  pursue  the  occupation  or  busi- 
ness of  selling  Intoxicating  liquors,  and  you 
further  believe  beyond  a  reasonable  doubt 
that  the  sale  of  Intoxicating  Uquors  had 
theretofore  been  and  was  then  prohibited  in 
said  precinct,  then  you  will  find  the  defend- 
ant guilty,"  etc.  Appellant  contends,  and 
did  in  the  lower  court,  that  the  eftect  of  this 
charge  by  the  court  is  to  tell  the  Jury  that 
they  could  convict  the  appellant  by  the  state 
proving  that  he  made  at  least  two  sales  of 
intoxicating  liquors  since  November  16,  1911, 
the  date  prohibition  went  into  effect  in  said 
preduct  And  also  that  by  said  charge  the 
jury  is  not  told  specificailly  and  clearly  that 
in  order  to  convict  appellant  the  state  must 
prove  that  be  was  enagaged  in  and  pursued 
the  said  business,  and  in  addition  made  at 
least  two  sales  of  intoxicating  liquors  as 
charged  specifically  in  the  indictment. 

In  addition  to  the  complaints  of  the  court's 
charge,  the  appellant  requested  charges  seek- 
ing to  correct  the  claimed  errors  in  the 
court's  charge,  which  were  refused.  While 
these  special  charges  may  not  have  been  en- 
tirely accurate,  they  were  suflSclently  so  to 
require  the  court  to  either  give  one  or  both 
of  them,  or  so  modify  the  charge  of  the 
court  as  to  cover  the  questions. 

The  offense  prescribed  by  this  statute  (P. 
C.  art  589)  is  that  "if  any  person  shall  en- 
gage in  or  pursue  the  occupation  or  business 
of  selling  intoxicating  liquors,  except  as  per- 
mitted by  law,"  in  any  territory  wherein  pro- 
hibition is  In  force,  he  shall  be  punished,  etc. 
That  is  the  offense.  But  article  591  of  the 
Code  requires,  in  addition,  to  make  out  this 
offense,  that  it  shall  be  necessary  for  the 
state  to  prove  that  the  accused  made  at 
least  two  sales  of  intoxicating  liquor  with- 
in three  years  next  preceding  the  Indictment. 
The  mere  making  of  two  or  more  sales 
within  and  of  itself  does  not  constitute  the 
offense.  The  making  of  two  or  more  sales, 
and  especially  where  a  large  number  are 
made  by  an  accused,  at  and  about  and  short- 
ly prior  to  the  time  he  Is  charged  by  the  in- 
dictment with  the  said  offense,  might  and 
probably  would  be  sufficient  evidence  to  es- 
tablish the  fact  that  he  was  engaged  in  and 
pursued  such  buslnesa  Mansfield  v.  State, 
17  Tex.  App.  472.'  By  the  charge  of  the 
learned  trial  Judge  in  full  substance  given 
above,  he  seems  to  make  the  criterion  simply 
two  sales  as  pursuing  the  business  or  occu- 
pation of  selling  intoxicating  liquors.  He 
by  no  means  makes  it  clear  by  the  charge 
that  the  Jury  must  believe  from  all  the  evi- 
dence that  be  pursued  the  said  business  or 
occupation  and  in  addition  thereto  made  as 
many  as  two  sales. 

It  is  unnecessary  to  cite  the  cases  on  this 
point  decided   by    this   court     The   statute 


itself  Is  very  clear  and  distinct;  bat  aee 
Wilson  v.  State,  154  S.  W.  572,  and  cases 
therein  cited.  Others  might  be  dted,  but 
we  deem  it  unnecessary.  So  that  in  our  opln- 
tion  appellant's  contention  is  correct;  the 
charge  of  the  court  is  erroneous,  which  neces- 
sitates a  reversal  of  the  Judgment  There 
is  no  other  question  raised  in  this  case  like- 
ly to  occur  on  another  trial.  The  description 
of  precinct  No.  1  in  Potter  county,  in  which 
prohibition  was  adopted,  as  has  already  been 
held  by  this  court,  was  sufficient 

The  Judgment  is  reversed,  and  the  causa 
remanded. 


LAWRENGB  t.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.     May 

21, 1913.) 
Homicide  ({  294*)— Defensxs— Intoxicatiost 

—Submission  to  Juby. 

Pen.  Code  1911,  art  41,  provides  that  any 
intoxication  or  temporary  insanity  produced  by 
the  voluntary  and  recent  use  of  ardent  spirits 
shall  constitute  no  excuse  for  crime,  nor  shall 
intoxication  mitigate  either  the  degree  or  pen- 
alty of  the  crime,  but  evidence  of  temporary 
insanity  produced  by  the  use  of  such  spirits 
may  be  proved  by  accused  in  mitigation  of  the 
penalty,  and  in  cases  of  murder  to  determine 
the  degree  of  murder  of  which  he  may  be  found 
guilty.  Beld  that  where  the  evidence  in  a 
prosecution  for  murder  raised  the  issue  that  at 
the  time  of  the  killing  he  was  in  an  irrespon- 
sible mental  condition  from  the  recent  use  of 
intoxicants,  it  was  error  to  refuse  to  charge 
the  provisions  of  such  article  and  to  instruct 
that  the  voluntary  and  recent  use  of  liquor 
would  constitute  no  excuse  for  crime,  nor  mit- 
igate the  degree  thereof  nor  penalty  therefor. 

[Ed.  Note. — For  other  cases,  see  Homicide. 
Cent  Dig.  §  605:  Dec.  Dig.  {294;*  Criminal 
Law,  Cent  Dig.  |  1830.] 

Appeal  from  District  Court,  Brazoria  Coun- 
ty;  O.  W.  Robinson,  Judg& 

W.  W.  Lawrence  was  convicted  of  murder, 
and  he  appeals.    Reversed  and  remand^ 

J.  W.  Munson  and  Masterson  &  Rucks,  all 
of  Angleton,  for  appellant  B.  R.  Lewis,  Co. 
Atty.,  of  Bay  City,  and  O.  A.  Sweeton  and 
C.  B.  Lane,  Asst  Attys.  Oen.,  for  the  State. 

HARPER,  3.  This  is  the  second  appeal  In 
this  case;  the  opinion  in  the  former  appeal 
being  reported  In  143  S.  W.  636.  In  that 
opinion  we  held  that  the  evidence  on  that 
trial  called  for  a  charge  on  temporary  In- 
sanity produced  by  the  recent  use  of  ardent 
spirits,  and  also  a  charge  on  temporary  in- 
sanity produced  by  the  recent  use  of  intoxi- 
cating Uquors  and  drugs  combined.  The 
able  trial  Judge,  who  presided  over  the  trial, 
held  to  a  different  view  and  refused  to  sub- 
mit either  issue  to  the  Jury,  and  so  strong 
was  his  conviction  in  the  premises  instead 
of  submitting  those  issues  he  instructed  the 
Jury:  "I  instruct  you  that  intoxication  pro- 
duced by  the  voluntary  and  recent  use  of 
ardent  spirits  will  constitute  no  excuse  tn  this 
state  for  a  commission  of  crime,  nor  shall  it 
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mitigate  tbe  degree  of  the  crime  (if  any),  nor 
sliall  it  mitigate  the  penalty  of  the  crime 
committed  (if  any)."  The  court,  giving  this 
charge,  evidently  was  of  the  opinion  that  the 
evidence  shovired  tliat  appellant  was  intoxi- 
cated, and  we  do  not  think  any  two  minds 
can  arrive  at  a  dlfiFerent  conclusion  after 
reading  this  record;  but  he  did  not  think 
the  evidence  raised  the  Issue  to  that  extent 
of  rendering  appellant  incapable  of  knowing 
right  from  wrong  (that  is,  it  did  not  produce 
a  mental  aberration  to  the  extent  of  render- 
ing him  temporarily  insane).  It  may  and 
should  be  conceded  that  evidence  oftered  In 
behalf  of  the  state  would  support  a  finding 
by  tbe  Jury  that  appellant  was  sane  and 
knew  right  from  wrong  at  the  time  he  killed 
Budiheit,  but  that  is  not  the  question  here 
to  be  decided ;  the  question  before  us  is,  Did 
the  testimony  offered  in  his  behalf  raise  tbe 
issue  that  he  may  have  been  at  that  time  so 
under  tbe  influence  of  intoxicants  as  to  so 
affect  him  mentally  as  to  produce  a  tempo- 
rary mental  condition  which  rendered  him 
Incapable  of  appreciating  and  knowing  what 
be  was  doing  at  the  time  be  shot  and  killed 
the  deceased?  We  hare,  on  more  than  one 
occasion,  read  the  testimony  and  can  come 
to  no  other  conclusion  than  that  it  raised 
that  issue  with  such  strength  and  cogency  as 
to  require  its  submission  to  tbe  Jury. 

Beginning  with  the  night  before,  when  ap- 
pellant was  in  Houston,  Charlie  Smith  tes- 
tified he  met  appellant  between  10  and  11 
o'clock  in  the  reservation.  "I  was  standing 
on  tbe  corner,  when  he  came  along  by  him- 
self very  much  intoxicated.  He  was  so 
drunk  that  he  did  not  know  me  till  I  told 
him  who  I  was.  We  were  together  from  that 
time  until  tbe  next  morning  about  9  o'clock ; 
when  I  met  him  be  said,  *Tou  are  the  very 
damn  fellow  I  want  to  see.'  He  had  a  bottle 
of  whisky  and  we  commenced  drinking  out 
of  it  We  drank  tbe  whole  quart,  and  then 
went  into  a  bouse  and  began  drinking  beer. 
We  stayed  in  this  house  till  daylight  the 
next  morning.  When  I  met  bim  he  had  a 
quart  bottle  of  whisky.  It  was  not  quite  full ; 
a  little  gone  out  of  it  He  and  I  drank  it  all. 
We  found  this  fellow  Thompkins  in  the 
bouse  and  Lawrence  introduced  me  to  him. 
We  emptied  the  bottle  before  we  met  Thomp- 
kins. We  drank  a  good  deal  of  beer,  but  do 
not  remember  Just  how  much.  We  stayed 
there  till  about  daylight.  Lawrence  was 
very  drunk  and  could  hardly  stand.  Talked 
at  random;  cursed  me  out  as  well  as  every 
one  else.  Tbe  landlady'  took  us  upstairs  and 
put  us  in  a  room  where  there  was  a  t>ed  and 
a  couch.  Lawrence  lay  across  the  bed  and 
I  lay  on  the  couch.  Directly  be  got  to  cut- 
ting up — got  crazy — walked  around  tbe  bed, 
catching  hold  of  everything,  and  trying  to 
pull  tbe  bed  apart.  I  can't  repeat  what  he 
said ;  he  was  talking  out  of  bis  mind ;  then 
a  woman  came  in  and  asked  what  was  the 
matter  with  blm,  and  she  says,  'I  will  quiet 
bim ;'  and  she  pulled  up  his  sleeve  and  gave 
157  S.W.-81 


blm  a  bypo;  that  quieted  bim  for  a  while; 
this  occurred  about  4  o'clock  or  somewhere 
like  that  time.  Did  not  drink  any  more  beer 
that  night  Stayed  there  till  about  daylight, 
then  left  for  town.  Went  to  Davis'  saloon 
Just  outside  the  reservation  and  took  several 
drinks,  then  caught  a  car  and  went  down  in 
town  to  Dubards'  saloon,  where  Lawrence 
had  left  some  money,  and  be  got  his  money 
and  we  took  eight  or  ten  drinks  of  whisky. 
Think  we  got  there  about  7  o'clock,  and  don't 
know  bow  long  we  stayed.  He  sent  Thomp- 
kins to  tbe  depot  with  some  package,  and  we 
got  on  the  car  and  went  back  to  the  reserva- 
tion to  the  same  house ;  when  we  got  there 
be  got  to  cutting  up  again,  and  the  same 
woman  gave  bim  another  bypo.  That  was 
about  half  past  eight  I  got  him  away  after 
we  had  drunk  one  or  two  bottles  of  beer.  1 
told  bim  if  be  was  going  to  catch  that  train 
that  be  would  have  to  hurry.  We  went 
back  to  Dubard's  saloon  and  I  got  him  on 
tbe  car  and  he  cursed  me  because  I  would 
not  go  with  bim.  I  put  him  on  a  car  that 
would  take  bim  to  tbe  Central  Depot  He 
was  Just  as  drunk  as  a  man  could  get  and 
bis  mental  faculties  were  not  right,  as  he 
was  cursing  me  for  everything  he  could 
think  of  and  wanted  to  fight  everybody.  I 
have  known  him  for  eight  or  ten  years,  and 
when  he  drinks  he  becomes  wild  and  unman- 
ageable and  will  fight  and  abuse  his  best 
friend.  I  have  seen  him  crazy  drunk  in 
Batson." 

A  number  of  witnesses  testified  as  to  ap- 
pellant's condition  in  Houston,  and  they 
corroborate  Smith.  W.  J.  Thompkins,  after 
testifying  as  to  appellant's  condition  in 
Houston,  testified:  Tliat  when  he  got  to  the 
Grand  Central  Depot  In  Houston  the  next 
morning  he  was  pretty  drunk  and  did  not 
recognize  him  at  first.  Tliat  he  pushed  ap- 
pellant on  the  train,  and  then  adds:  "We 
went  Into  tbe  train,  took  a  bottle  of  whisky, 
went  to  the  closet  and  opened  the  whisky 
and  each  of  us  took  a  drink ;  we  drank  quite 
a  number  of  drinks  between  Houston  and 
Bay  City.  No  one  else  drank  with  us;  we 
emptied  one  quart  bottle  and  had  opened  the 
second  one  and  drunk  a  good  deal  of  it  I 
don't  know  Just  bow  much  was  left  in  the 
second  quart  bottle  when  we  got  to  Bay  City. 
I  bad  kinder  forgotten  where  I  was  going 
when  I  reached  there.  I  was  arrested  at 
Bay  City  and  taken  off  tbe  train  by  tbe 
marshal  for  drinking  whisky  on  the  train.  I 
was  pretty  full  myself,  and  Lawrence  was 
pretty  full.  We  bad  drunk  one  whole  quart 
of  whisky  and  a  right  smart  out  of  the  sec- 
ond bottle  when  we  reached  Bay  City,  and  I 
was  taken  off  of  tbe  train."  Appellant  re- 
mained on  tbe  train  until  it  arrived  at  bis 
home  in  Markhain,  when  bis  wife,  Mrs.  W. 
W.  Lawrence,  testified  that  shortly  after  the 
train  arrived  (between  2  and  3  o'clock)  she 
saw  her  husband  standing  by  the  corner  of 
the  rice  mill  acting  like  some  one  that  was 
crazy ;  that  she  and  her  children  went  after 
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him  and  carried  him  home  and  put  him  to 
bed;  that  he  would  Jump  up  and  down  and 
acted  like  he  did  once  before  when  be  was 
crazy  from  whisky,  and  bis  eyes  were  jump- 
ing In  his  head.  That  after  a  while  he  went 
to  sleep.  A  drayman  brought  nine  quarts  of 
whisky  to  the  bouse.  About  4  o'clock  Jim 
Ryan  came  and  woke  appellant  up  (over  her 
protest).  The  record  does  not  disclose  that 
prior  to  this  visit  of  Jim  Ryan  appellant 
ever  had  any  HI  will  towards  deceased  Buch- 
helt,  but  had  him  in  his  employ  as  a  trusted 
employ^  and  had  left  his  business  in  Buch- 
helt's  hands  when  he  went  to  Houston.  The 
record  further  discloses  that  Ryan  desired 
Buchheit's  position  and  reported  matters 
about  Buchheit  to  appellant,  and  persuaded 
appellant  to  go  to  town,  and  then  the  tele- 
phone message  occurs  upon  whidb  the  state 
relied  to  show  motlTe,  etc.,  In  this  case.  Ap- 
pellant returned  home  from  town  about  6 
o'clock  and  requested  bis  wife  to  get  supper 
ready,  but  that  after  she  prepared  supper  he 
did  not  eat  anything,  saying  repeatedly,  while 
supper  was  before  him,  "Why  don't  you  get 
supper  ready?"  That  he  poured  whisky  in 
his  coffee  and  drank  It,  eating  nothing.  She 
shows  he  was  in  this  condition  when  he  left 
home,  saying  that  appellant,  Ryan,  and 
Thompklns,  who  had  arrived  from  Bay  City, 
drank  about  1%  quarts  of  whisky  between 
6  and  7  o'clock  that  evening.  Ryan,  being 
indicted  for  this  same  offense,  did  not  testify. 
Thompklns  testified  that  he,  Ryan,  and  ap- 
pellant started  to  the  oil  field  in  one  buggy. 
That  before  driving  far  they  met  Alvin 
Lawrence,  who  called  to  him  to  get  In  the 
buggy  with  him,  and  says:  "While  we  were 
making  the  exchange  Bill  Lawrence  took  an- 
other drink.  We  then  drove  on  to  the  store 
and  stopped  again,  and  there  we  took  a 
couple  of  drinks  around.  We  next  stopped 
at  the  drilling  rig.  Alvln  and  I  got  out  and 
went  up  to  the  derrick,  but  Bill  Lawrence 
and  Jim  Ryan  stayed  in  the  buggy  in  which 
they  were  In.  Bill  Vandeveer  went  out  to 
where  they  were  and  got  in  the  buggy  with 
Ryan  and  Lawrence ;  at  that  time  Will  Law- 
rence was  pretty  drunk;  the  balance  of  us 
that  went  out  there  with  him  were  pretty 
well  jagged  too."  Alvln  Lawrence  testified 
on  this  trial  that  he  was  a  brother  of  appel- 
lant and  corroborated  the  above  testimony  of 
Thompklns,  and  that  at  this  time  his  brother 
did  not  know  what  he  was  doing,  and  left 
with  Ryan  in  a  buggy.  In  a  few  minutes 
Buchheit  was  killed  by  Lawrence. 

Dr.  Baxter  Smith,  a  regular  practicing 
physician,  qualified  as  an  expert,  and  in  an- 
swer to  a  hypothetical  question  testified:  "In 
the  first  place  it  would  depend  on  how  much 
whisky  this  man  bad  been  taking  and  what 
the  peculiarities  of  bis  constitution  were, 
and  If  be  was  in  the  state  of  beastly  Intoxi- 
cation, and  these  drugs  were  injected  Into 
him.  It  would  floor  him  altogether,  and  he 
would  have  tio  mind  at  all,  and  if  it  was 
cocaine  It  would  be  very  apt  to  kill  him.    If 


he  was  in  the  state  of  beastly  Intoxication. 
and  those  drugs  were  injected  on  top  of  It, 
that  would  knock  him  out  altogether.  The 
effects  of  opium  lasts  from  12  to  18  hours 
as  a  general  thing.  Cocaine  sometimes  takes 
several  days  to  get  over ;  that  is.  If  you  get 
over  it  at  all." 

Many  witnesses  testified;  some  of  them 
had  known  appellant  for,  years,  and  said 
when  he  got  on  these  periodical  sprees  they 
had  seen  him  in  that  condition  and  "be  then 
looked  and  acted  like  a  crazy  man,"  citing 
what  he  did  on  those  occasions.  Witnesses 
testify  that  almost  immediately  after  the 
killing  they  met  appellant  and  Ryan,  and 
when  appellant  was  left  alone  he  went  sound 
asleep.  The  deputy  who  arrested  him  that 
night  says  he  drove  him  back  to  the  house 
where  the  homicide  occurred,  and  when  he 
went  In  be  left  appellant  in  an  automobile, 
and  when  he  returned  appellant  was  again 
asleep. 

Article  41  of  the  Penal  Code  provides: 
"Neither  intoxication  nor  temporary  insanity 
of  mind,  produced  by  the  voluntary  recent 
use  of  ardent  spirits,  shall  constitute  any  ex- 
cuse in  this  state  for  the  commission  of 
crime,  nor  shall  intoxication  mitigate  either 
the  degree  or  the  penalty  of  crime,  but  evi- 
dence of  temporary  insanity  produced  by 
such  use  of  ardent  spirits  may  be  Introduced 
by  the  defendant  in  any  criminal  prosecution 
in  mitigation  of  the  penalty  attached  to  the 
offense  for  which  he  is  being  tried,  and,  in 
cases  of  murder  for  the  purpose  of  deter- 
mining the  degree  of  murder  of  which  the 
defendant  may  be  found  guilty.  It  shall  be 
the  duty  of  the  several  district  and  county 
judges  of  this  state,  in  any  criminal  prosecu- 
tion pending  before  them,  where  temporary 
Insanity  is  relied  upon  as  a  defense  and  the 
evidence  tends  to  show  that  such  Insanity 
was  brought  about  by  the  Immoderate  use  of 
Intoxicating  liquors,  to  charge  the  Jury  in 
accordance  with  the  provisions  of  this  arti- 
cle." It  Is  thus  seen  it  is  made  the  duty  of 
the  judge  trying  a  criminal  case,  when  the 
evidence  tends  to  show  temporary  Insanity 
brought  about  by  the  Immoderate  use  of  in- 
toxicating liquors,  to  give  this  article  in 
charge  to  the  jury,  and,  under  every  decision 
rendered  by  this  court  since  the  enactment 
of  the  above  article,  testimony  of  the  above 
force  and  cogency  has  been  held  sufficient  to 
raise  this  issue.  We  are  not  discussing,  as 
hereinbefore  stated,  whether  the  evidence 
offered  in  behalf  of  the  state  would  support 
a  finding  that  be  was  sane.  We  are  of  the 
opinion  it  will,  but  every  one  on  trial  has 
the  right  to  have  the  Issues  submitted  from 
the  standpoint  of  the  defendant  as  well  as 
from  the  standpoint  of  the  state  and  we  are 
unable  to  see  how  any  one  could  conclude 
that  the  above  testimony  does  not  tend  to 
raise  the  issue  that  appellant  at  the  time 
was  In  that  mental  condition  from  the  use 
of  Intoxicants  as  to  require  a  submission  of 
that  issue  under  the  plain  letter  of  tbe  above 
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statute.  Another  contention  of  the  state  Is 
that,  U  that  issue  should  have  been  submit- 
ted by  the  court,  a  failure  to  do  so  would 
not  present  reversible  error,  as  appellant 
was  convicted  only  of  murder  in  the  second 
degree.  In  cases  of  murder,  this  statute  pro- 
vides in  plain  terms  that  temporary  unsound- 
ness of  mind  applies  both  to  the  degree  of 
murder  and  in  mitigation  of  the  punishment 
of  whatever  degree  he  may  be  found  gollty. 
We  do  not  deem  it  necessary  to  discuss  this 
last  question  further,  as  after  next  July  we 
will  have  no  degrees  in  murder. 

The  other  questions  herein  presented  need 
not  be  reviewed  as  they  will  not  probably 
occur  on  another  trial,  but  for  the  error  of 
the  court  in  that  portion  of  his  charge  here- 
inbefore copied,  which  took  away  from  him 
his  sole  defense,  and  in  refusing  to  submit 
the  issues  as  directed  in  the  former  opinion 
of  this  court  in  this  case,  the  audgment  will 
be  reversed,  and  the  cause  remanded  for  an- 
other trial,  and  we  trust  the  trial  court  will 
follow  the  instructions  of  this  court  and  not 
pat  the  state  to  the  expense  of  more  than  one 
more  trial. 

The  Judgment  Is  reversed,  and  the  cause 
remanded. 


REAGAN  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texaa    May  21, 
1913.) 

1.  Criminal  I/aw  (J  404*)— BvinENCB— Cloth- 
ing WoBN  BT  Deceased. 

Where  there  1b  a  conflict  in  the  testimony, 
in  a  prosecution  for  bomldde  as  to  the  position 
of  the  deceased  when  the  first  shot  was  fired, 
the  clothing  worn  by  him  was  properly  admitted 
in  evidence  to  show  which  theory  was  correct. 

[EM.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |S  873,  891-883,  1467;  Dec. 
Dit  I  404.»] 

2.  Witnesses  (|  830*)— Impeachment— Cboss- 
examination  —  facts  inconbisieht  with 
Testimony. 

Where  the  wife  of  the  defendant  testified 
to  witnessing  the  shooting.  It  was  proper  to  ask 
ber  on  cross-examination  if,  about  the  time  of 
the  shooting  she  was  not  telephoning  to  a  cer- 
tain woman,  since  that  tends  to  show  the  falsity 
of  her  testimony  on  direct  examination. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  {|  llOft-1108;   Dec.  Dig.  |  330.*] 

3.  Witnesses  (i  407*)  —  Impeachment  —  Eb- 

BUITAL. 

The  other  party  to  the  telephone  conversa- 
tion may  testify  in  rebuttal  concerning  it,  since 
the  testimony  of  the  defendant's  wife  is  subject 
to  the  same  attack  as  that  of. any  other  wit- 
neaa. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  U  1280,  1282;   Dec.  Dig.  §  407.*] 

4.  Cbiminai,  Law  (|  1147*)— Appeal  and  ESi- 

BOB  —  RECOBD  —  QOESTION  ABISINO  AFTEB 
JUDOMENT. 

A  bill  of  exceptions,  complaining  of  the  re- 
fusal of  the  trial  court  to  order  a  knife  intro- 
duced in  evidence  to  be  sent  up  as  an  exhibit, 
does  not  present  a  ground  for  reversal  of  the 


judgment;    the  remedy  being  to  ask  for  an  or- 
der from  the  Court  of  Criminal  Appeals. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {|  3038,  8072,  8073;  Dec.  Dig. 

5.  Cbiminal  Law  (|  1122*)  —  Review  —  In- 
struction-Evidence Not  in  Recobd. 

Where  a  knife,  said  to  have  been  in  the  pos- 
session of  the  deceased  at  tiie  time  he  was  kill- 
ed, is  not  described  by  the  witnesses  or  sent  to 
the  appellate  court  as  an  exliibit,  the  court  can- 
not say  there  was  error  in  refusing  to  charge  on 
presumption  arising  from  the  use  of  a  deadly 
weapon  by  the  deceased. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  2940-2945;  Dec.  Dig.  | 
1122.*] 

6.  Homicide  (|  340*)— Habmlesb  Ebbob— In- 
btbuctions. 

Where  a  defendant  was  convicted  of  mur- 
der in  the  second  degree,  error  in  instructions  as 
to  murder  in  the  first  degree'  was  harmless. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  {|  715-717,  720;    Dec.  Dig.  i  340.*] 

7.  Homicide  (g  308*)  — Insteuotiowb— Mub- 
DEB  in  the  Second  Dbobee. 

Where  the  court,  applying  the  law  to  the 
facts  in  an  instruction  on  second  degree  murder, 
states  that  if  the  defendant,  under  the  circum- 
stances and  not  in  defense  of  himself,  or  under 
circnmstances  that  would  reduce  the  offense  to 
manslaughter,  unlawfully  and  with  implied 
malice  shot  the  deceased,  he  is  guilty  of  murder 
in  the  second  degree,  the  instruction  is  not  er- 
roneous. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  {|  642-647;   Dec  Dig.  §  308.*] 

8.  Homicide  (|  271*)— Question  foe  Jtjbt— 
Manslauohteb— Adequate  Cause. 

The  question  whether  insulting  words  and 
conduct  toward  the  wife  of  the  defendant  actual- 
ly produced  rage  in  defendant's  mind  is  for  the 
jury. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  S  565;   Dec.  Dig.  §  271.*] 

9.  Homicide  (|  49*)  —  Mansiaughteb  —  In- 

BULTINO  WOBDB  to  WIFE. 

Insulting  words  and  conduct  toward  the 
wife  of  the  defendant  may  be  adequate  cause  to 
reduce  homicide  to  manslaughter. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  {  73 ;  Dec.  Dig.  i  49.*] 

10.  Homicide  (i  295*)—Instbuctiohb  —  Man- 
slauohteb —  Provocation  —  Pbevioub 
Threats  and  Altercation. 

It  is  error  for  the  court,  in  a  prosecution 
for  homicide,  where  there  was  evidence  of  previ- 
ous threats  made  by  deceased  to  defendant,  and 
that  an  altercation  occurred  between  them  about 
40  minutes  before  the  one  in  which  the  homicide 
occurred,  to  limit  the  provocation  in  its  in- 
structions on  manslaughter  to  the  occurrences 
of  the  last  altercation,  since  in  passing  upon  the 
provocation  arising  from  that  altercation,  the 
jury  should  consider  it  in  the  light  of  the  previ- 
ous threats  and  altercation. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  fS  606-609;   Dec.  Dig.  |  295.*] 

11.  Criminal  Law  (i  814*)— Inbtbuctionb— 
Applicabilitt  to  Evidence. 

An  instruction  on  manslaughter  that  insult- 
ing words  or  gestures,  or  an  assault  and  battery 
so  slight  as  to  show  no  intention  of  inflicting 
pain,  are  not  adequate  provocation  is  not  ap- 
plicable to  the  evidence,  where  the  only  assault 
by  the  deceased  was  with  a  knife,  and  there  was 
testimony  that  the  deceased  had  sent  threats  to 
the   defendant,   and    had    come   to   defendant's 


•For  other  easM  im  same  toplo  sod  section  NUHBBB  In  Dec  Dig.  *  Am.  Dig.  Ksj-No.  Serlw  *  Rsp'r  Indexei 


Digitized  by 


Google 


484 


157  SOUTHWESTERN  REPOBTER 


(Tex. 


home  and  used  vile  and  insulting  language  in 
the  presence  of  bis  wife. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Die.  Si  1821,  1833,  1839,  1860, 1865, 
1883,  1890,  1924,  1979-1985,  1987;  Dec.  Dig. 
I  814.*] 

12.  Cbiuinai.  Law  (|  814*)— lNSiBacTioN»— 
Applicability  to  Evidence. 

Where  the  theory  of  the  state  in  a  prosecu- 
tion for  homicide  is  that  the  deceased  was  shot 
while  going  along  the  road  in  front  of  defend- 
ant's house,  and  the  theory  of  the  defense  is 
that  he  had  entered  the  yard,  and  there  was  no 
testimony  that  the  defendant  ever  requested  the 
deceased  not  to  pass  his  house,  an  instruction 
that  the  defendant  had  no  right  to  eject  the  de- 
ceased from  a  public  road  is  not  applicable  to 
the  evidence. 

[Ed.  Note. — ^For  other  cases,  see  Criminal 
Law,  Cent  Die.  U  1821,  1833,  1839,  1860, 1865, 
1883,  1890,  1924.  1979-1985,  1987;  Dec.  Dig. 
i  814.*] 

13.  HoMiciDic  (g  297*)  —  Instbuotions  —  De- 
fense OF  Pbopertt  and  Self-defense — 
Sepabate  Ikstbuctions. 

Where  the  testimony  of  the  defense  raises 
the  right  to  eject  an  intruder  from  the  premises, 
the  right  of  self-defense  from  attacic,  and  the 
right  of  self-defense  in  view  of  previously  com- 
municated threats,  each  defense  should  be  sepa- 
rately stated  in  distinct  paragraphs,  applying 
the  law  of  reasonable  doubt  to  each. 

[Ed.  Note.— For  other  cases,  sec  Homicide, 
Cent.  Dig.  f  611 ;  Dec.  Dig.  §  297.*] 

Appeal  from  District  Court,  Limestone 
County;    H.  B.  Daviss,  Judge. 

Jtfe  Reagan  was  convicted  of  murder  In 
the  second  degree,  and  he  appeals.  Revers- 
ed and  remanded. 

Kennedy  &  Blackmon,  of  Groesbeck,  and 
Williams  &  Williams,  of  Waco,  for  appellant. 
C.  E.  Lane,  Asst  Atty.  Gen.,  for  the  State. 

HARPER,  J.  Appellant  was  convicted  of 
murder  in  the  second  degree,  and  his  punish- 
ment assessed  at  couflnewent  in  the  peniten- 
tiary for  25  years. 

[1]  In  the  first  bill  of  exceptions  It  is 
shown  that  appellant  objected  to  the  Intro- 
duction of  the  clothing  worn  by  deceased  at 
the  time  of  the  shooting.  In  the  testimony 
there  is  a  sharp  conflict  as  to  the  position 
of  deceased  when  the  first  shot  was  fired. 
Appellant  contended  that  deceased  was  ad- 
vancing on  him  with  an  open  knife,  while 
the  contention  of  the  state  was  that  appel- 
lant shot  deceased  from  ambush  as  he  was 
going  down  the  public  road.  Under  these 
circumstances  the  shot  holes  In  the  clothing 
would  be  of  material  aid  to  thQ  Jury  in  de- 
termining which  theory  of  the  case  'was  the 
correct  one,  and  the  court  did  not  err  in  ad- 
mitting the  clothing  In  evidence. 

[2, 3]  Appellant's  wife,  Mrs.  Joe  Reagan, 
testified  in  his  behalf,  and  on  cross-examina- 
tion she  was  asked  by  the  state  if  on  the 
morning  of  the  shooting,  and  about  the  time 
of  the  shooting,  she  did  not  have  a  conver- 
sation with  Mrs.  Hewitt  over  the  telephone, 
and  which  conversation  was  abruptly  broken 
up.  Mrs.  Reagan  had  testified  on  direct  ex- 
amination   to    witnessing  the  shooting,   and 


testified  to  facts  In  the  first  place  whldi 
would  tend  to  show  her  husband  acted  in 
self-defense,  and,  secondly,  if  not  in  defense 
of  himself,  then  under  circumstances  which 
would  reduce  the  offense  to  manslaughter. 
The  state's  contention  was  that  she  did  not 
witness  the  shooting,  but  at  the  time  was 
talking  over  the  telephone  to  Mrs.  Hewitt. 
This  was  not  a  cross-examination  of  the  wife 
about  a  matter  she  bad  not  testified  to  on 
direct  examination,  but  was  an  effort  to 
show  the  falsity  of  her  testimony  on  direct 
examination,  and  was  permissible.  Neither 
did  the  court  err  In  permitting  Mrs.  Hewitt 
to  testify  In  regard  to  this  telephone  convex 
sation  in  rebuttal.  The  testimony  of  the 
wife  of  one  on  trial,  when  a  witness,  is  sub- 
ject to  attack  the  same  as  any  other  witness. 

Dr.  W.  A.  Bedford  was  a  witness  for  the 
state,  and  testified  to  the  nature  and  fatali- 
ty of  the  wounds  received  by  deceased.  On 
cross-examination  by  defendant  it  was  shown 
he  was  called  by  appellant,  and  then  he  was 
asked  what  appellant  said  to  him  about  the 
difficulty.  The  witness  would  have  answer- 
ed, if  permitted,  that  appellant  at  the  time 
he  called  him  stated  "he  had  killed  Henry 
Justice  because  he  was  at  the  time  running 
on  him  with  a  knife."  This  testimony,  if  res 
gestie,  was  very  material  to  defendant's  de- 
fense, as  it  would  have  supported  the  testi- 
mony of  him  and  his  wife  on  the  trial  as 
contradistinguished  from  the  theory  of  the 
state  as  testified  to  by  Mr.  and  Mrs.  Plnnkett 
and  other  witnesses  for  the  state.  The  rec- 
ord discloses  that  at  the  time  of  the  killing 
the  doctor  was  in  the  town  of  Thornton, 
some  miles  away  from  the  scene  of  the 
killing,  and  could  not  and  did  not  linow  the 
time  of  the  killing,  nor  the  time  that  had 
«lapsed  from  the  time  of  the  fatal  shooting 
until  he  was  called  over  the  telephone  by  ai>- 
pellant  Mr.  Reagan  nor  his  wife,  both  of 
whom  were  witnesses,  did  not  testify  in  re- 
gard to  the  length  of  time  elapsing  nor  the 
circumstances  attendant  upon  the  calling  of 
Dr.  Bedford,  and  under  the  record  before 
us  we  cannot  say  that  the  statement  was 
made  under  circumstances  which  would  bring 
it  within  the  well-known  rules  governing  res 
gestse  declarations.  However,  on  another 
trial  the  court  can  be  governed  as  the  facts 
may  then  develop. 

[4, 5]  The  only  other  Mil  of  exceptions 
complains  of  the  action  of  the  court  in  re- 
fusing to  order,  after  adjournment  of  court, 
the  knife  to  be  sent  to  this  court  as  an  ex- 
hiblt.  It  appears  that  appellant  introduced 
in  evidence  the  knife  he  claimed  was  found 
by  the  body  of  the  deceased,  and  which  he 
said  deceased  was  advancing  on  him  with 
when  he  first  shot  On  the  trial  of  the  case 
appellant  did  not  have  the  knife  described 
by  any  witness,  and  seeks  to  cure  this  omis- 
sion by  having  the  knife  sent  to  this  court. 
The  court  in  approving  this  bill  attaches  to 
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It  an  explanation  of  considerable  length, 
and  we  do  not  deem  it  necessary  nor  proper 
here  to  copy  the  explanation.  Sufficient  to 
e&y  this  would  present  no  ground  for  rever- 
sal, as  this  Is  a  matter  within  the  discretion 
of  the  trial  Judge;  and,  if  appellant  was  of 
tbe  opinion  be  abused  his  discretion,  be 
could  have  stated  the  circumstances  In  appli- 
cation to  this  court,  requesting  that  we  order 
the  knife  sent  to  this  court,  and  if  his  appli- 
cation Justified  us  In  so  doing  we  would 
liave  made  such  an  order.  And  under  the 
record  before  us  there  was  no  error  in  the 
court  refusing  to  charge  on  presumptions 
arising  from  the  use  of  a  deadly  weapon,  if 
one  was  in  tbe  bands  of  deceased. 

[8]  These  are  all  the  bills  of  exception  in 
tbe  record,  but  in  tbe  motion  fpr  new  trial 
appellant  devotes  some  13  typewritten  pages 
In  the  transcript  to  a  criticism  of  the  court's 
cttarge,  taking  up  each  paragraph  separate- 
ly, and  attempting  to  point  out  some  error 
therein.  As  to  the  charge  on  murder  in  the 
first  degree,  it  is  drawn  in  language  fre- 
quently approved  by  this  court;  but,  if  tills 
were  not  trne,  as  appellant  was  convicted  of 
murder  in  the  second  degree  only,  such  mat- 
ters would  present  no  ground  for  reversal  of 
the  case. 

[7]  The  charge  on  murder  in  tbe  second 
degree  is  not  subject  to  tbe  various  criti- 
cisms leveled  at  it  by  appellant  It,  too,  is 
drawn  in  language  frequently  approved  by 
this  court  Puryear  v.  State,  56  Tex.  Cr.  R. 
235,  118  S.  W.  1042 ;  Davis  v.  State,  57  Tex. 
Cr.  R.  545,  124  S.  W.  105;  Pratt  v.  State, 
58  Tex.  Cr.  B.  167,  127  S.  W.  829;  and 
Branch's  Criminal  I^aw,  {§  425,  426.  The 
contention  that  this  charge  Is  subject  to  the 
same  objections  as  the  charges  In  the  case  of 
Roberta  v.  State,  156  S.  W.  651,  decided  re- 
cently, but  not  yet  offldaily  reported,  is  not 
well  takm.  It  is  true  that  tbe  portion  of 
the  charge  defining  murder  in  the  second 
degree  is  the  same  in  this  case  as  in  the 
Roberta  Case,  but  the  Roberts  Case  was  not 
reversed  because  of  any  error  in  that  part 
of  the  charge  defining  murder  in  the  second 
degree.  This  definition  has  always  been  ap- 
proved by  this  court  For  a  citation  of  au- 
thorities see  Branch's  Criminal  Law,  §  426. 
Tbe  error  in  the  charge  in  the  Roberta  Case 
was  In  applying  the  law  to  the  facts  in  the 
case,  and  in  which  his  conviction  for  that  de- 
gree was  authorized.  In  that  case,  in  apply- 
ing the  law,  the  court  Instructed  the  Jury 
that  "if  they  l>elieved  beyond  a  reasonable 
donbt  tbe  defendant,  with  implied  malice, 
and  not  in  defense  of  himself,  shot  and  kill- 
ed deceased,  he  would  be  guilty  of  murder 
in  the  second  degree."  The  court  held  that 
inasmuch  as  the  court  so  instructed  tbe  Jury, 
and  in  that  part  of  the  charge  used  the 
words  "and  not  in  defense  of  himself,"  he 
should  also  have  instructed  tbe  Jury,  "and 
not  under  circumstances  reducing  tbe  offense 
to  manslaughter  as  hereinafter  defined,"  as 


manslaughter  was  in  the  case,  and  a  failure 
to  do  BO  was  prejudicial  error.  In  this  case 
no  such  omission  occurs  in  the  charge  apply- 
ing the  law.  The  court  instructed  the  Jury 
as  to  the  facts  that  would  authorize  a  con- 
viction, and  stated,  "and  not  in  defense  of 
himself,  and  not  under  circumstances  which 
would  reduce  tbe  offense  to  manslaughter, 
did  unlawfully  with  implied  malice  shoot 
and  thereby  kill,"  etc. 

[S]  The  only  serious  questions  in  the  case 
arise  over  the  charge  of  the  court  In  pre- 
senting the  issues  of  manslaughter  and  self- 
defense.  Mrs.  Reagan  and  appellant  testify, 
as  do  all  the  witnesses  for  the  state  and  de- 
fendant to  friendly  relations  existing  be- 
tween deceased  up  to  and  including  the  Sun- 
day before  the  homicide,  which  occurred  on 
Saturday.  However,  they  testify  that  on 
that  day  Mr.  Reagan  turned  out  some  cattle, 
and  deceased  became  angry,  and  that  on 
Thursday  and  Friday  Webb,  Moss,  and  oth- 
ers brought  a  message  to  him  from  deceas- 
ed, in  which  deceased  threatened  to  take  bis 
life.  The  record  is  left  in  this  way;  the 
state  not  introducing  Webb  nor  Moss  to  dis- 
prove such  messages  and  threats,  and  the 
defendant  not  offering  them  as  witnesses  in 
support  of  himself  and  wife.  Appellant  and 
bis  wife  further  say:  That  deceased  came 
along  tbe  public  road  in  front  of  their  house, 
called  appellant  out,  cursed,  and  abused  him, 

calling  him  a  son  of  a  b ^h  and  using  other 

abusive  epithets,  etc.  That  Mrs.  Reagan 
went  to  the  gate  and  protested  and  asked 
deceased  to  leave,  saying,  "Surely  yon  did 
not  send  Joe  that  word."  Deceased  replied 
to  her,  "Yes,  I  sent  him  that  word,  and  he 
is  a  son  of  a  bitch."  That  her  husband  then 
called  for  her  to  get  his  gun,  but  she  did  not 
do  so.  Then,  according  to  defendant  and  his 
wife,  defendant  secured  an  ax  handle,  when 
deceased  left  She  says  that  in  about  40 
minutes  thereafter,  while  she  was  lying  on 
the  bed,  her  husband  remarked  that  Justice 
was  coming  back,  when  she  got  up  and  went 
to  the  door,  and  deceased  came  In  about  two 
or  three  steps  inside  the  gate,  when,  to  use 
her  own  language  the  difliculty  occurred  in 
the  following  manner:  "My  husband  said, 
'What  in  the  hell  are  you  coming  back  here 
for.  Justice?'  Joe  had  gotten  his  gun  in  the 
meantime,  and  had  it  down  by  bis  side,  and 
Mr.  Justice  said,  'I  am  coming  back  here 
to  see  if  you  can  talk  twice  this  morning.' 
And  Joe  says,  'Go  on  off,  Mr.  Justice ;  go  on 
off,  I  don't  want  to  have  any  trouble  with 
you.'  And  he  Just  kept  insisting  on  him 
going  on  off.  I  don't  know  hardly  what  Mr. 
Justice  was  soylng  during  that  time,  but  he 
was  cursing  my  husband  all  the  time,  and 
Joe  walked  out  toward  him,  and  Mr.  Justice 
went  backing  out  of  the  yard  gate,  and  my 
husband  went  on  out  to  tbe  gate.  Mr.  Jus- 
tice kept  backing  out  of  the  gate,  and  they 
kept  on,  and  I  got  up  Just  as  Mr.  Justice 
backed  out  of  the  gate,  and  I  went  out  in 
the  yard  and  says,  'For  God's  sake,  Mr.  Jus- 
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tice,  go  on'  and  let's  not  have  any  trouUe.' 
And  Mr.  Justice  says,  'You  go  In  the  house 
with  your  bastardly  brats.'  My  children 
were  out  in  the  yard  with  me.  When  Jus- 
tice said  that  my  husband  told  him  to  go  on 
and  not  hare  any  trouble,  and  Justice  start- 
ed like  be  was  going  home,  and  then  he 
turned  and  ran  at  Joe  with  a  knife,  and  Joe 
shot  him." 

[9]  This  testimony  may  be  said  to  present 
fairly  defendant's  contention,  and  under  it 
he  insists  that  the  court  should  have  charg- 
ed, not  only  that  insulting  words  and  con- 
duct to  the  wife  was  adequate  cause  to  pro- 
duce an  offense  of  manslaughter,  but  if  In- 
sulting words  are  shown,  then  the  law  pre- 
sumes that  anger,  rage,  etc.,  were  produced. 
This  is  not  the  law,  and  the  court  did  not 
err  in  not  so  instructing  the  Jury.  It  is 
right  and  proper  for  the  court  to  charge  the 
Jury  as  a  matter  of  law  that  insulting  words 
and  conduct  toward  one's  wife  is  "adequate 
cause,"  but  it  is  a  question  of  fact  in  each 
case  for  the  Jury  to  decide  whether  or  not 
this  adequate  cause  does  in  fact  produce  that 
degree  of  anger,  rage,  or  resentment  such 
as  to  render  the  mind  incapable  of  cool  re- 
flection. 

[10,11]  However,  appellant  insists  that  the 
other  facts  and  circumstances  testified  to 
might  be  adequate  cause  to  produce  anger, 
rage,  etc.,  sufficient  to  render  the  mind  In- 
capable of  cool  reflection,  and  that  this  was 
not  properly  presented  to  the  Jury  In  the 
court's  charge,  and  in  this  we  are  inclined 
to  think  be  is  correct  Appellant  and  bis 
wife  testify  to  threats  being  communicated; 
to  facts  which  would  tend  to  show  a  condi- 
tion of  affairs  occurring  in  the  morning  at 
the  first  meeting  which  would  arouse  an- 
imosity in  any  man,  and  yet  at  this  meeting 
appellant  only  drove  him  away,  or  compelled 
him  to  leave,  saying  as  he  did  so,  "I  wlU 
meet  you  with  a  gun,"  if  appellant  and  his 
wife  are  to  be  believed.  All  these  facts  and 
circumstances  testified  to  by  appellant  and 
his  wife  were  sufficient  to  raise  the  issue  of 
adequate  cause,  and  sudden  passion  from 
such  cause,  and  should  have  been  properly 
submitted  to  the  Jury.  The  court  In  a  meas- 
ure did  do  this,  but  limited  the  provocation 
to  such  as  arose  at  that  time.  It  is  the  law 
of  this  state  that  the  provocation,  on  this 
phase  of  the  case,  must  arise  at  the  time  of 
the  homicide,  yet  the  Jury,  in  view  of  the 
"provocation"  then  occurring,  should  be  in- 
structed that  in  passing  on  whether  or  not 
this  provocation  was  sufficient  to  produce 
that  degree  of  anger  or  rage  as  to  render  the 
mind  incapable  of  cool  reflection;  where  there 
was  previous  provocation,  as  in  this  case,  in 
passing  on  this  question  they  should  consider 
such  previous  provocation,  threats,  etc.,  if 
any,  in  determining  whether  or  not  the  prov- 
ocation occurring  at  the  time  was  sufficient 
to  produce  that  degree  of  anger,  rage,  or 
resentment  as  to  render  the  mind  incapable 
of  cool  reflection,  and  did  in  fact  produce 


such  state  of  mind.  This  the  charge  did  not 
do,  and  this  error  is  emphasized  by  the  conrt 
instructing  the  Jury:  "Insulting  words  or 
gestures,  or  an  assault  and  battery,  so  slight 
as  to  show  no  Intention  to  Inflict  pain  or  In- 
jury, are  not  deemed  adequate  causes."  In 
this  case  there  is  no  evidence  calling  for 
this  charge.  There  is  no  evidence  that  de- 
ceased was  guilty  of  an  assault  and  battery 
of  any  character,  slight  or  otherwise;  there 
is  no  evidence  that  he  made  an  assault  so 
slight  as  to  show  no  intention  to  inflict  in- 
jury, for  if  under  the  testimony  in  this  case 
deceased  did  start  at  defendant  with  a  knife, 
any  person  would  have  reasonable  ground;) 
to  believe  that  he  did  intend  to  injure  him. 
Again,  that  part  of  this  paragraph  which 
says  Insulting  words  or  gestures  are  insuffl- 
dent  to  produce  adequate  cause  is  not  ap- 
plicable to  this  case.  As  an  abstract  prop- 
osition of  law  this  statement  may  be  said  to 
be  correct,  and  in  a  case  where  all  that  was 
shown  was  some  Insulting  words  and  ges- 
tures and  nothing  more,  it  would  be  proper 
to  so  instruct  the  Jury,  but  in  a  case  of  this 
kind,  where  the  defendant's  theory  is  that 
he  was  sent  insulting  communications  and 
threats,  and  when  be  paid  no  attention  to 
them  deceased  came  to  bis  home,  and  in  the 
presence  of  his  wife  used  all  character  of 
vile  language,  left  with  the  threat  that  he 
would  get  a  gun,  coupled  with  the  further 
fact  that  be  did  return,  come  into  his  yard 
and  repeat  the  vile  and  abusive  language, 
even  If  no  act  is  done,  or  the  facts  would 
not  Justify  him,  yet  such  facts  and  circum- 
stances may  be  adequate  cause  under  article 
1130  of  the  Penal  Code;  and  if  the  jury 
should  so  find,  and  further  find  that  cause 
did  produce  anger,  rage,  or  resentment  to 
such  an  extent  as  to  render  the  mind  inca- 
pable of  cool  reflection,  the  offense  would  be 
of  no  higher  degree  than  manslaughter. 

[12]  There  are  two  theories  in  this  case: 
The  state's  theory  Is  that  deceased  at  the 
time  of  the  homicide  did  not  curse  appellant, 
nor  use  any  Improper  language  to  his  wife; 
that  he  was  going  along  the  road  when  ap- 
pellant shot  him,  and  the  state's  testimony 
is  ample  to  support  that  theory;  the  de- 
fendant contends,  as  above  stated,  that  de- 
ceased was  guilty  of  such  conduct,  and  came 
into  his  yard.  The  court  Instructed  the  Jury 
that  appellant  would  have  the  right  to  use 
all  necessary  force  to  expel  one  from  his 
premises,  but  added,  "defendant  had  no  right 
to  eject  deceased  from  the  public  road." 
There  Is  no  evidence  calling  for  this  latter 
qualification.  If  the  defendant's  theory  of 
the  case  is  the  correct  one,  deceased  had  en- 
tered bis  premises,  and  If  the  Jury  so  found, 
it  would  be  a  proper  question  to  submit  to 
the  Jury  whether  he  used  more  force  than 
under  the  circumstances  was  reasonably 
deemed  necessary.  The  state's  theory  was 
that  as  deceased  was  passing  the  house  ap- 
pellant stepped  out  and  shot  him.  There  is 
no  evidence  that  appellant  had  demanded  or 
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requested  that  deceased  not  pass  his  bouse; 
there  is  no  evidence  that  there  was  any  ques- 
tion of  deceased's  right  to  use  the  road,  or 
effort  made  to  eject  him  from  the  road,  and 
appellant's  criticisms  of  that  portion  of  the 
charge  are  well  founded. 

[IS]  Again,  the  court  should  not  combine 
the  right  of  self-defense  from  teal  or  appar- 
ent danger  and  the  right  to  defend  one's  pos- 
session of  his  property  and  eject  an  intruder 
therefrom.  Separate  and  distinct  charges 
should  be  given  upon  these  two  separate  and 
distinct  phases  of  the  law.  In  a  case  where 
one  seeks  to  justify  on  the  ground  of  pro- 
tecting his  property  and  ejecting  an  in- 
truder therefrom,  It  Is  right  and  proper  in 
the  charge  to  limit  his  rights  to  the  use  of 
such  force  as  was  necessary,  or  apparently 
necessary,  under  the  circumstances.  On  the 
other  hand,  where  one  seeks  to  Justify  his 
acts  on  the  ground  that  a  person  had  threat- 
ened his  life,  and  turned  and  ran  at  him 
with  an  open  knife,  his  right  to  defend 
should  not  be  burdened  with  a  charge  on 
the  use  of  more  force  than  was  necessary, 
bnt  a  clear-cut  charge  on  his  right  to  defend 
from  real  or  apparent  danger  should  be 
given. 

Api)enant  and  his  wife  by  their  testimony 
inject  into  the  case  self-defense  from  three 
separate  and  distinct  viewpoints:  First,  the 
right  to  protect  their  property  and  eject  a 
trespasser  from  tb^r  premises.  In  this 
event  the  Jury  should  be  instructed  that  he 
could  use  no  more  force  than  was  necessary, 
or  apparently  necessary,  to  accomplish  that 
purpose,  but  this  Issue  should  not  be  present- 
ed as  to  the  other  two  phases.  Secondly. 
The  right  to  defend  from  an  attack,  or  ap- 
parent attack,  threatening  life  or  serious 
bodily  injury.  And,  thirdly,  the  right  to  de- 
fend in  the  light  of  threats,  which  they  state 
had  been  communicated  to  them  and  the^  con- 
duet  of  deceased  at  the  time,  applying  the 
law  of  reasonable  doubt  to  each,  and  each 
^ven  in  separate  and  distinct  paragraphs. 
In  view  of  what  we  have  said,  we  do  not 
deem  it  necessary  to  discuss  the  other 
grounds  assigned  in  the  motion  fori  new  trial, 
for  the  court,  from  a  perusal  of  this  opinion, 
can  so  frame  his  charge  as  not  to  be  subject 
to  Just  criticism.  We  have  discussed  this 
case  mainly  from  the  standpoint  of  the  tes- 
timony offered  In  behalf  of  the  defendant,  as 
he  was  entitled  to  have  the  issues  raised 
thereby  submitted  to  the  jury  in  an  appro- 
priate charge.  However,  we  may  say  that  the 
testimony  offered  in  behalf  of  the  state  would 
fully  and  amply  support  a  verdict,  not  only 
of  murder  in  the  second  degree,  but,  if  true, 
of  murder  In  the  first  degree;  and,  in  view 
of  a  change  in  the  law,  it  this  case  should 
not  be  tried  before  July  let,  we  would  sug- 
gest that  the  court,  in  instructing  the  jury, 
instruct  them  that  they  would  not  under  the 
new  law  be  authorized  to  assess  the  penalty 


now  assessed  against  murder  in  the  first 
degree,  but  the  penalty  should  be  submitted 
fully  as  is  now  applicable  to  murder  In  the 
second  degree. 

The  judgment  is  reversed,  and  the  cause  Is 
remanded. 


HOLMES  ▼.   STATE. 

(Court  of  Criminal  Appeals  of  Texas.     May  7, 

1913.     Rehearing  Denied  June  4,  1913.) 

L  BuBOLABT    (S    16*)  —  ACC0MPIJCE8  —  Who 

Abe. 

A  witness  testifying  for  the  state,  on  a 
trial  for  burglary  of  a  depot  building  and  the 
stealing  of  beer  and  whisky  therein,  to  the 
finding  on  his  premises  of  whisky  cilter  the 
burglary  and  putting  the  whisky  into  his  barn, 
but  not  reporting  Uie  facts  to  the  officers,  is 
not  an  accomplice. 

[Ed.  Note.— For  other  cases,  see  Burglary, 
Cent  Dig.  S3;    Dec  Dig.  S  W.*] 

2.  BuBOLABT  (I  16*)  — Accomplices  — Who 
Abe. 

A  witness  testifying  that  on  the  morning 
after  the  burglary  be  walked  to  accused's  sta- 
ble and  talked  to  him  and  an  accomplice,  and 
adyised  them  to  look  out  because  of  tracks 
around  the  depot  building,  and  that  the  ac- 
complice immediately  changed  bis  shoes  and 
gave  the  witness  whisky  out  of  a  bottle,  is  not 
an  accomplice. 

[Ed.   Note.— For  other  cases,   see   Burglary,     / 
Cent   Dig.   {  3;    Dec.   Dig.   {  16.*] 

3.  Cbiuinal  Law  (§  628*)— Indobsemknt  of 
Nahss  or  WrTNEssES  on  Inoictuent  — 
RiOHTB  or  Accused. 

Where  the  failure  to  enter  the  names  of 
the  witnesses  on  the  copy  of  the  indictment 
served  on  accused  was  to  avoid  trouble,  and 
the  omission  was  ordered  by  the  court  without 
the  knowledge  or  consent  of  accused  or  his  coun- 
sel, the  omission  did  not  constitute  reversible 
error. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  fg  1409-1411,  1413-1419; 
Dec.  Dig.  f  628.*] 

4  JuBT  (§  90*)— Qualifications— Sustain- 
ing CnAIXENGES. 

The  sustaining  of  the  state's  challenge  to  a 

juror  because  his  sister  had  married  accused's 

brother  was  not  erroneous. 
[Ed.  Note. — For  other  cases,  see  Jury,  Cent. 

Dig.  §§  413-418,  422;    Dec.  Dig.  f  90.*] 

5.  Cbimikal  Law  (J  1166%)— Harmless  Ee- 
BOB — Sustaining  Challenge  to  Juror. 

Error  in  sustaining  the  state's  challenge  to 
a  juror  is  not  ground  for  reversal,  where  no 
prejudice  is  shown. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  fS  3114-3123;  Dec.  Dig.  i 
1166%.*] 

6.  Pabdon  (I  9*)  —  Conditional  ob  Pull 
Pardon. 

A  pardon  of  one  convicted  of  burglary, 
which  grants  to  the  convict  a  full  pardon  and 

restores  him  to  full  citizenship  to  tnlt"  effect 
at  the  expiration  of  the  term  of  imprisonment, 
is  a  full  pardon  taking  effect  on  the  termination 
of  the  sentence. 

[Ed.  Note.— For  other  cases,  see  Pardon, 
Cent  Dig.  §§16-22;   Dec.  Dig.  §  9.*] 

7.  Witnesses  (S  349*)— Imfbaohment— Fob- 
MER  Offenses. 

On  cross-examination  by  accused  of  a 
state's  witness,  it  was  proper  to  refuse  to  per- 
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mit  witness  to  be  asked  as  to  his  statements 
while  in  jail  as  to  burglaries  committed  by 
him,  but  he  could  be  asked  whether  he  had 
committed  more  than  20  burglaries  in  a  stated 
time. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent   Dig.  IS  1135-1139;    Dec.  Dig.  i  349.*] 

8.  WlTNESSBS  (§  287*)— REDIBECT  EXAMINA- 
TION. 

Where  an  accomplice  testified  on  cross- 
examination  that  the  state  had  agreed  to  let 
him  off  for  four  years  in  the  penitentiary  on 
four  cases  they  had  against  him,  provided  he 
would  testify  for  the  state  in  the  case,  the 
court  properly  permitted  the  state  on  redirect 
examination  to  ask  him  if  any  one  had  tried 
to  get  him  to  testify  to  anything  except  the 
truth. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  $|  930,  1000-1002;  Dec.  Dig.  § 
287.*] 

9.  Cbiminal  Law  (J  1091*)— AppeaI/— BlU. 
OF  Exceptions— SuFTiciENCT. 

A  bill  of  exceptions  complaining  of  the  ad- 
mission of  evidence  must  show  the  facts  so 
that  the  court  can  tell  from  the  bill  alone  that 
error  has  been  committed. 

[E^.  Note. — For  other  cases,  see  Criminal 
I.aw,  Cent  Dig.  S|  2803,  2815,  2816,  2818, 
2819,  2823,  2824,  2828-2833,  2843,  2931-2933, 
2943;    Dec.  Dig.  S  1091.*] 

10.  Griuinal  I/AW  ({  1111*)— Bill  of  Ex- 
ceptions—Approval— Efj-ect. 

The  court  approving  a  bill  of  exceptions 
does  not  thereby  approve  as  facts  the  objec- 
tions stated  in  the  bill. 
\         [Ed.    Note.— For   other   cases,    see   Criminal 
Law,   Cent   Dig.   Sg  2894-2896;    Dec.   Dig.  { 

11.  BUBOLABT  (S  38*)— BVIDENOB— AdMISSI- 
BII.ITT. 

Where  on  a  trial  for  burglary  the  state 
showed  by  an  accomplice  that  accused  stated 
while  in  the  building  burglarized  that  he  was 
trying  to  get  some  ribbon  and  had  got  some 
ribbon  for  his  girl,  and  showed  tlie  larceny  of 
ribbon,  testimony  that  shortly  after  the  bur- 
glary the  girl  accompanied  by  accused  had  rib- 
bon of  the  kind  stolen  was  admissible. 

[Ed.  Note.— For  other  cases,  see  Burglary, 
Cent  Dig.  f§  7(^-73,  80;    Dec.  Dig.  |  38.*] 

12.  Cbiminal  Law  (S  1169*)  —  Appeal  ~ 
Harmless  Ebbob  —  Ebboneous  Admission 
OF  Evidence. 

The  error,  if  any,  in  admitting  evidence 
of  a  fact  established  by  other  evidence  received 
without   objection  is  not  reversible. 

[Ed.  Note. — For  other  cases,  see  Criminal 
T>aw,  Cent  Die.  H  754,  3088,  3130,  3137-3143; 
Dec.  Dig.  i  1169.*] 

13.  Witnesses  ({  286*)— Bedibect  Examina- 
tion. 

Where  on  a  trial  for  burglary  the  state 
showed  the  larceny  of  ribbon  and  a  state's  wit- 
ness te.stified  that  a  few  days  after  the  larceny 
she  saw  a  young  woman  in  accused's  company 
wearing  20  yards  of  ribbon  of  the  kind  stolen, 
and  the  witness  on  cross-examination  stated 
that  she  had  bought  ribbon  for  her  daughters, 
it  was  not  error  to  permit  the  state  on  redi- 
rect examination  to  ask  whether  she  had  ever 
bought  as  much  as  20  yards  at  one  time. 

[Ed.  Note. — ^Por  other  cases,  see  Witnesses, 
Cent  Dig.  gS  930,  994-990;   Dec.  Dig.  {  286.*] 

14.  WiTNES-SEs  (§  380*)  —  Impeachment  of 
One's  Own  Witness. 

Under  Code  Cr.  Proc.  1911,  art  815,  pro- 
viding that  a  party  introducing  a  witness  may 
attack  his  testimony,  injurious  to  the  case,  the 


state  surprised  at  the  testimony  of  a  witness 
on  cross-examination  may  on  redirect  examina- 
tion ask  the  witness  as  to  statements  made  by 
him  a  few  minutes  before  he  was  called  to  tes- 
tify to  contradict  his  cross-examination. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  g§  1210-1219;    Dec.  Dig.  {  380.*] 

15.  Cbiminal  Law  (8  511*)  —  Accomplice's 
Testimony— "CoBBOBOBATioN. " 

By  "corroboration,"  under  the  rule  that 
the  testimony  of  an  accomplice  must  be  cor- 
roborated, is  meant  that  the  corroborative  evi- 
dence must  alone  connect  accused  with  the 
offense,  but  it  need  not  be  sufficient  of  itself 
to  establish  his  guilt 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  K  1128-1137;  Dec.  Dig.  f 
511.* 

For  other  definitions,  see  Words  and  Phrases, 
VOL  2,  pp.  1627-1628!] 

16.  Criminal  Law  (|  511*)  —  Accomplice's 
Testimony— Cobboboeation. 

The  testimony  of  an  accomplice  may  be 
corroborated  by  circumstantial  evidence,  and  it 
is  not  essential  that  the  testimony  of  the  ac- 
complice be  corroborated  in  every  detail,  or  as 
to  every  material  fact 

[Eld.  Note.— For  other  cases,  see  Criminal 
Law  Cent  Dig.  {|  1128-1187;  Dec.  Dig.  | 
511.*] 

17.  Cbiminal  Law  (j  511*)  —  Evidence  of 
Accomplice — Sufficiency  of  Oobboboila- 
tion. 

Evidence  held  to  sufficiently  corroborate 
the  testimony  of  an  accomplice  to  sustain  a  con- 
viction of  burglary. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |$  1128-1137;  Dec.  Dig.  f 
611.*] 

Appeal  from  District  Court,  Wood  County; 
B.  W.  Simpson,  Judge. 

Kit  Holmes  was  convicted  of  burglary,  and 
appeals.    Affirmed. 

Jones  &  Jones,  of  Mlneola,  and  M.  D.  Car- 
lock,  of  Winnsboro,  for  appellant  C.  E. 
Lane,  Asst  Atty.  Gen.,  and  J.  H.  Bearers, 
of  Wlunsboro,  for  the  State. 

PRENDERGAST,  J.  Appellant  was  con- 
victed of  burglary,  and  his  punishment  fixed 
at  three  years  in  the  penitentiary.  The  In- 
dictment was  filed  November  15th,  and  he 
was  tried  December  16,  1912.  The  uncon- 
tradicted testimony  shows  that  the  depot 
building  of  the  Missouri  Kansas  &  Texas 
Railway  Company  at  Alba,  in  Wood  county, 
was  burglarized  on  the  night  of  August  8, 
1912.  W.  L.  Mathis  was  the  agent  of  the 
said  railway  company  at  said  point  and  as 
such  he  had  the  actual  possession,  charge^ 
and  control  of  said  depot  at  the  time  It  was 
burglarized,  and  it  was  so  burglarized  and 
certain  property  stolen  out  of  it  that  night 
without  his  knowledge  and  consent,  etc. 

Si  Davis,  a  witness  for  the  state,  and  who 
was  an  accomplice,  and  so  charged  by  the 
court,  testified:  "I  know  the  defendant.  Kit 
Holmes.  On  or  about  the  8th  day  of  August, 
1912,  In  Wood  county,  I  went  to  the  defend- 
ant and  asked  him  If  he  wanted  some  whis- 
ky, and  said,  'Let's  get  some  whisky  out  of 
the  depot'    He  agreed  to  do  so.    I  told  him  I 
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would  come  to  the  stable  and  wake  him  up, 
80  about  1  or  2  o'clock  In  the  morslng  I  went 
to  the  stable  and  woke  the  defendant  up. 
We  went  down  to  the  depot  of  the  Missouri, 
Kansas  &  Texas  Railway  Company  and  se- 
cured two  iron  bars  and  prized  around  quite 
a  while  before  we  got  in.  We  finally  got  in 
the  south  door  by  putting  the  crowbars  under 
the  bottom  of  the  door  and  prizing  it  open 
and  got  in.  We  took  seven  packages  of  whis- 
ky and  a  case  of  beer.  I  took  the  whisky 
and  carried  it  and  hid  It  over  In  Mr.  Wood- 
son's sorghum  field.  The  defendant  took  the 
beer.  About  the  time  we  was  fixing  to  go 
I  saw  somebody  coming  along.  He  was  a 
fellow  who  worked  at  the  market,  and  had 
some  dogs.  I  told  the  defendant  to  come 
on,  yonder  was  somebody  and  we  had  better 
get  away.  He  said  he  was  trying  to  get 
some  ribbon,  and  had  gotten  some  ribbon  for 
bis  girl.  We  then  got  .away.  The  next  day 
I  brought  him  up  a  bottle  of  whisky  and 
he  gave  me  some  of  the  beer.  The  beer  was 
hid  back  of  the  stable  in  a  pile  of  refuse 
from  the  stable."  Cross-examined:  "I  did 
not  see  the  ribbon  but  only  know  he  got  the 
ribbon  from  what  he  said.  He  told  me  he 
was  trying  to  get  some  ribbon  for  his  girl. 
I  do  not  know  who  first  mentioned  it  about 
going  to  the  depot,  but  I  think  maybe  I  did." 

Said  witness  Mathis  testified:  That  on 
August  8,  1912,  at  night,  said  depot  at  Alba 
was  burglarized;  that  it  was  broken  open; 
two  crowbars  were  used  in  prizing  the  south 
door  of  the  depot  open;  the  door  was  a  slid- 
ing door;  the  bottom  worked  in  a  groove 
made  by  some  2x4's;  the  top  kept  in  place  by 
a  roller;  the  crowbars  were  put  under  the 
door  and  prized  open  so  as  to  admit  the 
parties  to  the  burglary.  On  cross-examink- 
tion:  That  the  next  morning  after  the  bur- 
glary he  examined  around  the  depot  and 
found  that  a  small  package  or  caddy  of 
tobacco  and  looked  like  some  rolls  of  ribbon 
had  been  taken  out  of  a  box  that  was  broken 
open,  and  seven  packages  of  whisky  and  one 
case  of  beer  containing  3  dozen  bottles  of 
beer;  that  he  found  the  empty  beer  case  out 
near  the  depot;  he  found  the  crowbars,  but 
did  not  find  the  whisky  and  alcohol ;  he  did 
not  know  how  much  ribbon  they  got;  that 
the  ribbon  box  broken  open  was  shipped  to 
Mrs.  Schovall,  she  declining  to  take  it,  and 
directed  that  it  be  returned  to  the  consignor, 
and  before  it  was  returned  it  was  broken 
into  as  stated;  that  he  did  not  know  wheth- 
er anything  was  taken  out  of  the  box  or  not; 
that  he  saw  ribbon  in  the  box  and  noticed 
an  empty  space  large  enough  for  two  or  three 
bolts  of  ribbon,  and  just  supposed  that  some 
ribbon  was  taken.  On  redirect:  That  there 
was  a  piece  of  the  box  that  the  ribbon  was 
in  torn  off,  and  he  could  see  a  space  where 
it  looked  like  two  or  three  bolts  of  ribbon 
had  been  taken. 

Mrs.  Schovall,  who  lived  at  Alba,  testl- 
fled:  That  prior  to  the  burglary  she  con- 
templated going  into  the  millinery  business 


at  Alba  apd  ordered  a  bill  of  goods  from  a 
Dallas  house;  that  the  bill  of  goods  to  the 
amount  of  $176.25  arrived  at  the  depot  at 
Alba  the  latter  part  of  July,  1912;  that  she 
did  not  receive  the  goods  but  directed  their 
return  to  the  consignor;  that  there  were 
ribbons  in  her  order,  some  of  them  wide 
ribbons  and  some  narrow;  that  they  were 
of  different  widths;  some  were  as  wide  as 
your  hand  or  four  or  five  inches,  'then  some 
narrow;  the  colors  were  blue  and  white. 
This  was  what  she  ordered;  that  the  wide 
ribbon  comes  10  yards  in  a  roll  and  is  used 
by  young  ladies  for  making  sashes  to  wear. 
She  further  testified  that  she  was  afterwards 
in  the  Dallas  house  which  had  shipped  these 
goods  to  her,  and  they  did  not  complain  to 
her  of  anything  being  short  when  the  goods 
were  returned. 

Several  witnesses  testified  that  a  young 
lady  by  the  name  of  Miss  Minnie  Loyd,  who 
for  several  years  before  this  burglary  had 
lived  in  Mississippi,  but  before  her  removal 
to  Mississippi  with  her  parents  had  lived 
at  Alba,  in  June,  1912,  came  to  Alba  on  a 
visit  to  her  kinfolks  and  others,  and  remain- 
ed on  this  visit  till  early  in  November,  but 
returned  to  Mississippi  just  before  the  grand 
jury  met  which  indicted  appellant  in  this 
case;  that,  during  this  whole  time  while 
this  young  lady  was  on  this  visit  at  Alba, 
appellant  visited  her,  took  her  to  picnics  In 
his  buggy  all  along  during  her  visit  there, 
and  that  he  was  the  only  man  who  did  visit, 
go  with,  and  pay  attention  to  this  young 
lady  while  she  was  on  this  visit;  that  when 
she  left  he  took  her  to  the  depot  In  his  bug- 
gy; the  train  left  Alba  at  7.-02  p.  m.;  that 
be  went  on  the  train  with  her  and  left  with 
her  when  the  train  departed  sitting  on  the 
same  seat  with  her;  that  there  were  two 
stops  of  the  train  within  a  comparatively 
short  distance  from  Alba;  that  night  between 
8  and  9  o'clock  he  was  seen  at  his  livery 
stable.  There  was  no  secret  about  the  return 
of  this  young  lady  to  Mississippi;  it  being 
generally  known  in  Alba  that  she  was  to 
leave  at  the  time  or  about  the  time  she  did 
leave. 

Mrs.  Patten,  a  state's  witness,  testified: 
That  she  knew  said  Minnie  Loyd;  had  known 
her  a  number  of  years;  knew  her  before  she 
moved  to  Mississippi;  that  Miss  Minnie 
formerly  lived  at  Alba  and  came  out  some 
time  before  the  burglary  to  visit  Alba  and 
stayed  some  time  at  her  house.  "On  the  day 
of  the  Golden  picnic  Miss  Minnie  went  to  the 
picnic  with  Kit  Holmes;  that  she  stayed  all 
day;  that  it  was  on  Monday  or  Tuesday, 
three  or  four  days  after  she  came  back  from 
the  Golden  picnic,  I  saw  her  with  some  rib- 
bon. She  told  me  on  Sunday  before  that  she 
was  going  to  buy  or  get  her  a  sash  or  some- 
thing like  that  It  was  blue  and  white  and 
was  rolled  upon  the  fingers  and  wrapped  up 
in  a  white  piece  of  paper.  She  got  it  out  of 
her  purse,  a  large  hand  bag  about  14  inches 
long.    This  was  several  days  after  she  got 
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back  from  the  Golden  plcnia  I  do  not  know 
how  many  days,  but  some  three  or  foar. 
•  •  •  The  picnic  at  Alba  was  on  Thurs- 
day, B^lday,  and  Saturday  before  the  picnic 
at  Golden,  which  is  eight  miles  from  Alba. 
I  did  not  see  the  defendant  at  my  house 
during  the  picnic  at  Alba,  but  saw  him  on 
the  Alba  picnic  grounds  with  Miss  Minnie 
Loyd.  Other  young  men  besides  the  defend- 
ant were  at  my  house  while  Miss  Loyd  was 
there;  cannot  say  whom  they  came  to  see. 
I  never  saw  any  young  man  but  the  defend- 
ant go  out  with  Miss  Loyd  while  she  was  at 
my  house.  She  and  defendant  went  to  the 
Golden  picnic  alone,  In  a  buggy.  She  carried 
this  purse,  from  which  I  saw  her  take  the 
ribbon  •with  her  to  the  Golden  picnic.  There 
were  two  pieces  of  ribbon,  one  blue  and  one 
white,  and  ten  yards  in  each  piece.  Miss 
Loyd  came  from  toward  her  tr^nk  ..ith  the 
purse  In  her  hand,  and  I  suppose  she  got  it 
from  her  trunk;  she  took  the  two  pieces  of 
ribbon  from  the  purse  and  showed  them  to 
me.  I  had  been  in  her  trunk,  and  had  never 
seen  this  ribbon  before.  She  had  sent  to 
town  by  .me  and  got  ribbon,  but  it  was  nar- 
row, black  ribbon."  Cross-examination:  "I 
do  not  mean  to  say  that  I  searched  Miss 
Loyd's  trunk  for  ribbon.  I  never  looked  in 
there  for  ribbon.  I  Just  went  in  there  when 
I  wanted  anything,  like  I  would  in  my 
daughter's  trunk.  The  ribbon  may  have 
been  in  the  trunk  before,  but  I  had  never 
seen  It  In  there.  There  are  dry  goods  stores 
in  both  Golden  and  Alba.  Miss  Loyd  was  not 
at  my  house  all  the  time  after  she  returned 
from  the  Golden  picnic  and  before  she  show- 
ed me  the  ribbon.  I  sometimes  buy  ribbon 
for  my  daughter.  Miss  Loyd  went  to  and 
returned  from  the  Golded  picnic  with  the  de- 
fendant It  was  known  generally  in  Alba 
that  she  was  going  to  leave  and  go  back  to 
Mississippi.  The  defendant  kept  company 
with  her  while  she  was  here;  was  with  her 
several  times;  I  don't  know  how  many  times. 
She  came  from  towards  her  trunk  where  her 
purse  was  with  the  ribbon  in  her  hands  and 
says,  'Mrs.  Fatten,  I  want  to  show  you  some 
ribbon  I  have  got'  The  ribbon  was  not  roll- 
ed up  like  it  comes  but  was  rolled  on  the  two 
fingers  and  was  wrapped  up  In  white  paper. 
There  is  nothing  unusual  in  young  ladies 
having  ribbon  to  make  sashes  to  wear.  Most 
all  young  ladies  have  ribbon  for  sashes,  and 
this  was  ordinary  ribbon.  She  told  me  some 
time  ago  that  she  was  going  to  get  her  some 
ribbon  to  make  her  a  sash.  There  was  ten 
yards  in  each  roll.  It  takes  about  five  yards 
to  make  a  sash,  so  there  was  enough  to  make 
four  sashes,  two  blue  ones  and  two  white 
ones."  On  redirect  examination  she  said 
that  she  never  bought  for  her  daughters  as 
much  as  20  yards  of  ribbon  at  one  time;  that 
her  daughters  did  not  have  a  position  like 
Sliss  Minnie  Loyd. 

Charles  Austin,  for  the  state,  testified  tnat 
he  was  city  marshal  of  Alba  at  the  time  of 
the  burglary  in  question  and  went  to  the  de- 


pot the  next  morning;  that  he  examined 
the  door  that  had  been  broken  open;  that 
it  had  rained  the  night  of  the  burglary ;  that 
he  saw  some  tracks  but  could  not  tell  much 
about  them  other  than  it  looked  like  there 
were  two  tracks;  he  also  examined  the  de- 
pot; saw  where  a  box  of  notions  had  beea 
broken  open,  a  side  of  the  box  torn  off,  and 
some  ribbon  had  been  taken  out;  could  not 
tell  how  much  ribbon  was  gone;  saw  one 
piece  or  bolt  of  blue  ribbon  on  the  floor  and 
some  paper  that  was  around  the  ribbon  scat- 
tered on  the  fioor;  that  he  found  an  emptjr 
beer  case  on  the  outside  of  the  depot;  that 
he  saw  defendant  with  Miss  Loyd  frequently 
on  public  occasions;  never  saw  any  other 
young  man  with  her  or  defendant  with  any 
other  young  lady  while  Miss  I/oyd  was  there. 

A.  G.  Alston  testified:  "I  saw  the  box 
containing  the  ribbon  next  morning  in  the 
depot  after  the  depot  had  been  burglarized. 
The  box  had  been  opened  and  something 
taken  out  of  it  I  saw  a  bolt  of  ribbon  on 
the  fioor." 

Mr.  W.  WUliams  testified:  "I  run  the 
market  The  young  man  that  works  for 
me  comes  to  the  market  about  4  in  the  morn- 
ing. He  has  some  dogs  that  follow  him. 
He  gets  there  first  and  then  I  come  down 
and  relieve  him  and  he  goes  to  breakfast" 

W.  F.  Woodson,  for  the  state,  testified: 
That  on  Sunday  after  the  depot  was  bur- 
glarized he  was  out  in  his  sorghum  patch 
and  saw  some  tracks  going  out  of  the  patch ; 
he  went  out  and  found  some  whisky  and  al- 
cohol; that  be  put  the  whisky  in  his  barn; 
he  knew  about  the  depot  being  burglarized 
and  some  whisky  having  been  stolen;  that 
a  month  or  so  afterwards  he  found  a  jug 
of  alcohol  in  another  place  in  his  sorghum 
patch ;  the  stopper  had  come  out  of  it  and  it 
had  turned  yellow;  he  reported  this  to  the 
officers  and  got  them  to  look  at  it  and  see 
what  it  was;  he  turned  it  over  to  the  offi- 
cers. On  cross-examination:  There  were 
three  quarts  of  the  whisky  be  first  found: 
that  he  took  it  to  his  barn,  and  himself  and 
boys  and  son-in-law  drank  it;  that  be  did 
not  report  that  to  the  officers;  he  knew  the 
depot  had  been  burglarized;  that  he  lived 
near  the  depot  and  right  adjoining  Si  Davis. 
On  redirect  examination:  That  be  found 
three  quarts  of  Craddock  whisky  and  some- 
thing like  a  gallon  of  alcohol  in  his  sorg- 
hum patch;  that  be  told  everybody  he  met 
about  finding  the  whisky;  he  did  not  keep 
it  any  secret;  that  he  did  not  tell  the  Mis- 
souri, Kansas  &  Texas  agent  about  finding 
it  "After  the  defendant  was  put  In  jail  and 
returned  to  Alba,  and  shortly  before  this 
court  met,  the  defendant  in  a  conversation 
with  me  told  me  that  Si  Davis  put  the  whis- 
ky in  my  sorghum  patch;  he  said  Si's  wife 
saw  us  wh6n  we  found  it"  On  recross-ex- 
amination  he  said:  "Defendant  said  Si  Da- 
vis told  him  he  put  it  there,  and  that  Si's 
wife  'saw  us  when  we  found  it'  The  de- 
fendant Jokingly  said  something  to  me  about 
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the  price  of  my  sorghum  seed,  and  In  this 
connection  said  what  he  did  about  the  whis- 
ky. I  knew  of  the  burglary  of  the  depot 
the  next  morning  after  it  occurred,  and 
beard  that  whisky  was  taken  from  the  de- 
pot; and  I  supposed  the  whisky  I  found  was 
some  of  it  Si  Davis  and  the  defendant  bad 
been  In  Jail  together  before  the  conversa- 
tion I  had  with  the  defendant"  On  redirect 
examination  he  said:  He  thought  the  de- 
fendant said  Si  Davis  told  him  that  he  pat 
the  whisky  in  his  (witness')  patch;  and  npon 
recross-examinatton  the  following  question 
was  asked,  "Now,  Mr.  Woodson,  did  defend- 
ant say  Si  put  it  there,  or  that  Si  said  be 
put  It  there?"  and  the  witness  answered, 
"Well,  I  won't  be  positive  about  that,  bat 
anyway  be  said  Si  put  it  there." 

Bob  Murdock  for  the  state  testified:  "I 
live  at  Alba;  have  known  defendant  and 
witness  Si  Davis  for  a  number  of  years.  On 
the  morning  after  the  burglary  I  walked  In- 
to the  defendant's  stable  and  was  talking  to 
blm  and  SI  Davis.  I  told  them  they  had 
better  look  oat;  they  was  tracking  out 
around  there  where  the  burglary  had  been 
committed  at  the  depot  the  night  before;  and 
SI  Davis  Immediately  changed  his  shoes  and 
Jumped  and  cut  some  kind  of  monkey  shines, 
and  defendant  laughed,  and  that  there  was 
all  there  was  to  it;  and  Si  Davis  gave  me 
a  drink  of  whisky  out  of  a  bottle;  and  de- 
fendant was  there  somewhere  about  the  sta- 
ble. I  don't  know  whether  the  defendant 
saw  SI  give  me  the  whisky  or  not" 

J.  D.  Hill  testified:  That  be  lived  at  Al- 
ba and  bad  for  several  years;  that  he  was 
at  the  depot  the  night  before  the  depot  was 
burglarized.  "I  saw  defendant  with  a  case 
of  beer.  The  next  morning  I  went  to  the 
depot  to  get  some  whisky  that  I  had  ordered 
and  I  found  that  my  whisky  together  with 
some  others  bad  been  stolen  from  the  depot 
I  went  over  to  defendant's  place  of  busi- 
ness, the  stable,  and  told  him  about  losing 
my  whisky,  and  he  gave  me  a  drink  of 
whisky  out  of  his  bottle  that  was  setting  in 
the  ofilce."  On  cross-examination:  "I  saw 
the  defendant  at  the  depot  the  evening  be- 
fore the  burglary  with  four  bottles  of  whis- 
ky. That  is  a  box  that  looked  like  it  con- 
tained about  four  bottles  at  the  depot  He 
was  loading  it  in  a  delivery  wagon  with 
a  case  of  beer.  I  tried  to  get  mine,  but  it 
was  so  late  the  agent  wouldn't  let  me  have 
It"  On  redirect  examination  the  state  ask- 
ed the  witness:  "Is  it  not  true  that  a  few 
minutes  before  you  was  put  on  this  stand 
as  a  witness  you  told  the  state  that  you  did 
not  see  the  defendant  carry  any  whisky 
away  from  the  depot  the  evening  before,  but 
only  saw  blm  with  a  case  of  beer?"  The 
witness  answered:  "I  did  not  tell  you 
[speaking  to  the  district  attorney]  that  I  did 
not  see  the  defendant  carry  any  whisky 
away  from  the  depot  Tou  did  not  ask  me 
whether  I  saw  blm  at  the  depot  with  whis- 
ky or  not    You  only  asked  me  whether  or 


not  I  saw  blm  carry  any  away  from  the 
depot,  and  I  told  you  'No.' " 

By  some  six  or  eight  witnesses  appellant 
proved  that  they  knew  the  general  reputa- 
tion of  Si  Davis  for  truth  and  veracity  at 
Alba,  and  that  It  was  bad.  Appellant  also 
showed  that  SI  Davis  then  tiad  pending 
against  him  four  separate  indictments  for 
burglary,  and  that  be  bad  agreed  with  the 
state  to  testify  for  the  state  in  this  case  in 
consideration  that  the  state  would  let  blm 
plead  guilty  to  two  of  the  indictments,  with 
a  penalty  of  two  years  each;  that  the  state 
would  dismiss  the  other  two  cases  against 
blm;  that  in  1893  he  had  been  convicted  In 
Hunt  county  and  sent  to  the  penitentiary 
two  years  for  forgery,  and  that  In  1902  hi 
was  sent  from  Hopkins  county  to  the  pen- 
itentiary for  two  years  for  burglary;  that 
be  served  both  sentences.  The  proper  Judg- 
ments and  sentences  of  these  two  convictions 
were  introduced.  The  state  then  proved  and 
Introduced  in  evidence  two  pardons,  the  one 
for  the  first  offense  by  Governor  Hogg  and 
the  other  for  the  later  offense  by  Governor 
Lanham. 

The  above  is,  In  substance,  the  testimony 
in  full. 

The  appellant  requested  11  separate  charg- 
es. All  of  them  were  refused.  He  preserv- 
ed and  has  In  the  record  27  Mils  of  excep- 
tion. We  have  carefully  considered  all  of 
his  requested  charges  and  all  of  bis  bills  of 
exception.  It  is  unnecessary  to  take  them 
up  In  detail.  We  take  It  that  appellant 
does  not  seriously  claim  that  any  material 
error  was  committed  in  at  least  most  of  the 
said  assignments. 

[1, 2]  Neither  of  the  witnesses  Murdock 
and  Woodson  were  accomplices,  and  there 
was  no  evidence  which  would  Justify  the 
court  to  submit  to  the  Jury  the  question  of 
whether  or  not  they  were  accomplices.  Si 
Davis  was  an  accomplice,  spedflcally  so  told 
by  the  court,  and  the  proper  charge  in  every 
way  given  requiring  that  bis  testimony 
should  be  corroborated.  The  court's  charge 
on  the  subject  was  Just  such  charge  as  has 
been  uniformly  approved  in  many  cases  by 
this  court  It  Is  unnecessary  to  collate  the 
cases.  This  being  so,  none  of  appellant's 
special  charges  on  that  subject  should  have 
been  given.  None  of  them  are  anything  like 
as  complete  and  accurate  as  that  given  by 
the  court. 

[3]  Appellant  made  no  motion  for  a  con- 
tinuance, but  he  did  make  a  motion  urging 
that  the  case  be  not  tried  because  a  copy  of 
the  indictment  had  not  been  served  upon 
him  two  days  before  the  case  was  called  for 
trial.  His  motion  is  very  meager;  but,  tak- 
ing that  in  connection  with  the  qualification 
by  the  Judge  of  bis  bill  to  the  action  of  the 
court  In  overruling  hia  motion.  It  appears 
that  his  sole  claim  that  a  copy  of  the  indict- 
ment had  not  been  served  upon  him  was  the* 
fact  that  the  names  of  the  witnesses  were 
not  on  the  copy  of  the  indictment  which  was 
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serred  upon  him.  The  Judge  qualified  the 
bill  as  follows:  "The  Indictment  served  on 
the  defendant  was  an  exact  copy  of  the  in- 
dictment presented  by  the  grand  jury  and 
filed  in  court,  with  the  exception  that  the 
witnesses  shown  on  the  back  of  the  indict- 
ment presented  by  the  grand  jury  were  left 
ott  of  the  back  of  the  copy  of  the  indictment 
served  on  the  defendant;  Si  Davis  appeared 
as  a  witness  on  the  back  of  the  original  in- 
dictment ;  and  the  sheriff  Informed  the  court 
that  the  defendant,  Kit  Holmes,  and  the 
said  witness  were  confined  In  Jail  together, 
and,  if  the  said  Holmes  found  out  that 
the  said  witness  had  turned  state's  evidence 
against  him,  he  was  afraid  they  would  have 
trouble  in  Jail,  and  asked  if  it  was  neces- 
sary for  the  names  of  the  witnesses  to  be 
written  on  the  back  of  the  copy  of  the  in- 
dictment served  on  defendant;  the  court  in- 
formed him  that  it  was  not,  whereupon  the 
clerk  left  them  oft  of  the  copy  served  on 
the  defendant.  This  action  was  taken  with- 
out the  knowledge  or  the  consent  of  defend- 
ant or  his  counsel."  This  does  not  present 
any  reversible  error.  Hart  v.  State,  15  Tex. 
App.  202,  49  Am.  Rep.  188 ;  Walker  t.  State, 
19  Tex.  App.  176;  Leslie  v.  State,  47  S.  W. 
367.  It  Is  needless  to  cite  other  cases.  By 
another  bill  appellant  complains  in  the  same 
way  In  this  case  as  he  did  in  his  other  case, 
recently  decided,  that  his  special  prosecutor, 
Mr.  Beavers,  was  not  required  by  the  court 
to  furnish  him  a  Ust  of  the  subscribers  to 
the  fee  raised  and  paid  Mr.  Beavers  for 
prosecuting  him.  This  question  was  correct- 
ly decided  against  appellant  in  liis  other 
case. 

[4,  6]  The  court  did  not  err  in  sustaining 
the  state's  challenge  to  the  Juror  Patent,  be- 
cause the  Juror's  sister  had  married  defend- 
ant's brother.  Even  If  this  had  not  been  a 
good  cause  for  challenge,  no  injury  what- 
ever is  attempted  to  be  shown  by  appellant 
in  his  bill  on  that  subject  Gates  v.  State, 
149  S.  W.  1194,  and  cases  there  cited.  There 
is  no  variance  between  the  allegations  In 
the  indictment  and  the  proof  as  to  the  own- 
ership of  the  depot  under  the  law.  Article 
457,  C.  C.  P. 

[8]  Appellant  showed  by  proper  copy  of 
the  Judgment  of  conviction  and  sentence  that 
in  1893  said  witness  Si  Davis  had  been  con- 
victed for  forgery  and  sentenced  and  serv- 
ed two  years  therefor,  and  that  in  1902  he 
had  been  convicted  for  burglary  and  served 
two  years'  sentence.  The  state  then  produc- 
ed and  introduced  in  evidence  a  full  pardon 
for  the  first  offense  by  Governor  Hogg  and 
in  the  second  offense  by  Governor  Iianham. 
The  pardon  issued  to  said  SI  Davis  by  Gov- 
ernor I/anham  provided:  "Now,  therefore, 
I,  S.  W.  T.  Lanliam,  Governor  of  Texas,  do 
by  virtue  of  the  authority  vested  in  me  by 
the  Constitution  and  laws  of  tills  state,  here- 
by for  reasons  specified  now  on  file  in  the 
office  of  the  Secretary  of  State,  grant  the 
above-named  convict  a  full  pardon  and  re- 


store him  to  full  dtizenstdp  and  the  right 
of  suffrage  to  take  effect  at  the  expiration 
of  Ills  term,  to  wit,  the  11th  day  of  July, 
1904."  This  pardon  was  dated  June  28,  1904. 
The  state  proved  that  Davis  served  the  full 
term  of  his  sentence.  Appellant's  objection 
to  said  Si  Davis's  testifying  because  said 
pardon  by  Governor  Lanham  was  a  condi- 
tional one  is  therefore  incorrect,  as  stated 
In  the  face  of  it  It  was  a  full  pardon  and 
restored  him  to  full  citizenship,  etc.,  but  was 
to  take  effect  13  days  after  the  date  of  It. 
C.  C.  P.,  art  788,  subd.  3;  Easterwood  v. 
State,  84  Tex.  Or.  R.  407,  31  S.  W.  294;  and 
authorities  cited  in  Judge  Wlilte's  Ann  c. 
C.  P.  under  said  article  of  the  Ck)de. 

[7]  The  court  did  not  err  in  refusing  to 
permit  appellant  to  ask  the  witness  Si  Da- 
vis, and  the  witness  to  answer,  that  he  liad 
told  Lee  Majors,  the  Jailer,  while  he  was 
confined  in  the  Jail  at  Quitman,  that  he  Iiad 
burglarized  every  town  around  there,  except 
Quitman  and  WInnsboro,  and  he  wanted  to 
break  Jail  so  he  could  burglarize  them.  Nei- 
ther did  the  court  err  in  permitting  appel- 
lant to  ask  said  witness  and  him  to  an- 
swer tliat  he  had  committed  more  than  20 
burglaries  in  12  months.  Conway  v.  State, 
33  Tex.  Cr.  R.  329,  26  S.  W.  401;  Wright  v. 
State,  63  Tex.  Cr.  R.  436,  437,  140  S.  W. 
1105. 

[S]  On  cross-examination  appellant  asked 
the  witness  Si  Davis  and  Iiad  him  testify 
that  the  state  had  agreed  to  let  him  off  for 
four  years  in  the  penitentiary  on  four  cases 
they  had  against  him,  provided  he  would 
testify  as  a  witness  for  the  state  in  this 
case.  The  court  did  not  err,  therefore,  in 
permitting  the  state  on  redirect  examlnatioo 
of  this  witness  on  this  point  to  ask  him  If 
the  state's  counsel  or  any  one  connected 
with  the  state  tried  to  get  him  to  testify 
to  anything  except  the  truth,  to  which  be 
answered,  "No." 

[1-11]  After  the  style  and  numt>er  of  this 
cause  and  the  term  of  court,  appellant's 
ninth  bill  of  exception  is  as  follows:  "Be  It 
remembered  that  on  the  trial  of  the  above- 
entitled  and  numbered  cause  when  the  same 
was  called  for  trial  on  the  25th  day  of  No- 
vemt)er,  1912,  in  the  district  court  of  said 
county,  and  while  the  state  witness  Mrs. 
Pearl  Patten  was  on  the  stand  testitylng 
In  behalf  of  the  state,  state's  counsel  asked 
the  witness  on  her  direct  examination  if  she 
had  at  any  time  after  the  burglary  alleged 
to  have  been  committed  or  a  few  days  there- 
after seen  Miss  Minnie  Loyd  with  any  rib- 
bon. To  which  the  witness  answered  that  a 
few  days  after  the  burglary  Miss  Minnie 
Loyd  accompanied  the  defendant  to  Golden 
to  a  picnic,  and  some  three  or  four  days  aft- 
er they  returned  that  she  saw  Miss  Minnie 
with  20  yards  of  sash  ribbon— the  kind 
young  ladles  usually  buy  to  make  sashes. 
Defendant  objected  to  answer  because  the 
same  was  Irrelevant  and  immaterial  and  be- 
cause the  same  was  not  In  Ills  presence,  and 
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beoanse  the  same  was  in  no  way  connected 
with  him  or  him  with  any  ribbon,  and  be- 
cause the  same  was  not  identified  as  the  rib- 
bon alleged  to  have  been  stolen.  Because 
the  same  could  not  be  used  for  any  purpose 
against  the  defendant,  of  which  objections 
was  by  the  court  overmled,  to  which  ruling 
of  the  court  defendant  then  and  there  ex- 
cepted and  files  this  his  blU  of  exceptions 
and  asks  that  the  same  be  considered,  ex- 
amined, approved,  and  ordered  filed  as  a 
part  of  the  record  herein.  Approved  and 
ordered  filed  with  the  qualification  that  the 
state  contended  that  the  ribbon  seen  by  Mrs. 
Patten  was  same  kind  of  ribbon  taken  from 
depot,  and  that  it  was  given  to  Miss  Loyd  by 
defendant  on  their  trip  to  GoMen  picnic." 
This  bill  Is  clearly  insufficient  to  require 
this  court  to  review  the  question  attempted 
to  be  raised  by  the  bill.  Conger  v.  State, 
63  Tex.  Cr.  R.  327,  140  S.  W.  1112,  Ortiz  v. 
State,  151  S.  W.  1058,  and  authorities  cited 
in  these  opinions.  It  is  apparent  from  the 
reading  of  tills  bill  that  the  status  of  the 
case  is  not  shown  in  any  such  way  as  that 
this  court  can, tell  from  this  bill  alone  that 
any  error  has  been  committed.  It  will  be 
also  noted  that  appellant  states  as  his  ob- 
jections merely  that  the  answer  was  Irrele- 
vant and  Immaterial  and  not  in  his  presence, 
and  was  in  no  way  connected  with  blm  or 
with  any  ribbon,  and  that  the  ribbon  was  not 
identified  as  the  ribbon  alleged  to  have  been 
fitoleM.  The  uniform  holding  of  this  court  Is 
that  the  court  in  approving  a  bill  does  not 
approve  as  facts  the  objections  stated  in  the 
bill.  They  are  mere  objections.  E^'en  If  we 
could  consider  It,  the  evidence  was  clearly 
admissible. 

[12]  The  court  did  not  commit  any  revers- 
ible error  in  permitting  Mrs.  Patten  to  tes- 
tify that  Miss  Minne  Loyd  left  Alba  to  go 
back  to  Mississippi  where  she  lived  about 
the  time  of  the  convening  of  the  court  This 
same  testimony  was  given  by  several  other 
witnesses  without  any  objection  whatever 
from  appellant.  In  fact,  it  seems  to  have 
been  proven  by  both  parties  and  conceded  as 
a  fact  without  any  question. 

[13]  Appellant  on  cross-examination  prov- 
ed by  the  witness  Mrs.  Patten  that  she  had 
two  grown  daughters  and  asked  her  if  she 
ever  bought  ribbon  for  them,  to  which  she 
answered  that  she  did.  The  court  did  not 
err  in  permitting  the  state  on  this  point,  on 
redirect  examination  of  said  witness,  to  ask 
her:  "Do  you  ever  buy  your  daughters  as 
much  as  20  yards  of  ribbon  at  one  time?" 
To  which  she  answered  that  she  did  not. 
This  was  a  proper  cross-examination  or  re- 
examination of  this  witness  on  a  matter 
drawn  out  by  the  appellant 

[14]  Article  815,  C.  C.  P.,  expressly  pro- 


vides that  a  party  introducing  a  witness 
may  attack  his  testimony  when  the  witness' 
evidence  is  injurious  to  his  cause,  in  any 
manner,  except  by  proving  the  bad  character 
of  the  witness.  The  court  did  not  err  In 
permitting  the  state  to  ask  the  questions 
complained  of  on  redirect  examination  of 
its  witness  Hill. 

[IS]  As  stated  above,  the  court's  charge 
on  the  corroboration  of  the  accomplice  wit- 
ness Si  Davis  was  full  and  correct  Appel- 
lant's sitedal  objection  to  the  eleventh  ■p&n- 
graph  of  the  court's  charge,  which  is  as  fol- 
lows: "By  'corroboration'  is  meant  that  the 
corroborative  evidence,  to  be  sufficient,  must, 
of  Itself,  and  without  the  aid  of  the  acconl- 
plice  testimony,  in  some  degree,  tend  to  con- 
nect the  defendant  with  the  commission  of 
the  offense-  for  which  he  is  on  trial ;  but  it 
seed  not  be  sufficient  of  itself  to  establish 
his  guilt  It  must  tend,  directly  and  Imme- 
diately, to  connect  the  defendant  with  tbe 
commission  of  the  offense" — is  not  well  tak- 
en. This  charge  is  in  accordance  with  the 
many  decisions  of  this  court  even  if  the 
word  "corroboration"  had  to  be  defined  at 
all.  Hoyle  v.  State,  4  Tex.  App.  239;  Rosier 
V.  State,  6  Tex.  App.  501;  and  other  cases 
cited  by  Judge  White  in  section  997  of  his 
Ann.  C.  C.  P. 

[1 1, 1 7]  The  testimony  of  an  accomplice 
may  be  corroborated  by  circumstantial  as 
well  as  positive  testimony.  Apparently  in- 
significant  circumstances  sometimes  afford 
most  satisfactory  evidence  of  guilt  and  of 
corroboration  of  an  accomplice's  testimony. 
It  is  not  essential  under  the  law  that  the 
evidence  of  the  accomplice  must  be  corrob- 
orated in  every  detail,  or  to  every  material 
fact  The  corroborative  evidence  is  suffi- 
cient, as  stated  by  the  statute,  when  it  tends 
to  connect  the  defendant  with  the  offense 
committed.  In  our  opinion  the  evidence  in 
this  case  by  the  accomplice  Davis  is  sutti- 
cienOy  corroborated  by  the  testimony  of 
other  witnesses  and  the  circumstances  prov- 
en in  this  case.  Jones  v.  State,  4  Tex.  App. 
531;  Nourse  v.  State,  2  Tex.  App.  316; 
Simms  V.  State,  8  Tex.  App.  243;  Clanton 
V.  State,  13  Tex.  App.  157;  Redd  v.  State, 
53  S.  W.  618;  Payne  v.  State,  40  Tex.  Cr. 
B.  290,  50  S.  W.  363;  Darlington  v.  State, 
40  Tex.  Cr.  B.  333,  50  S.  W.  375;  Nash  v. 
State,  61  Tex.  Cr.  R.  259,  134  S.  W.  714; 
Warren  v.  State,  149  S.  W.  130;  Beynolds  v. 
State,  17  Tex.  App.  413 ;  Noftsinger  v.  State, 
7  Tex.  App.  301;  Myers  v.  State,  14  Tex. 
App.  35. 

We  have  carefully  gone  over  the  whole 
record  and  all  of  appellant's  claimed  errors 
In  this  case  and  in  our  opinion  none  of  them 
present  reversible  error.  The  judgment  will 
therefore  be  affirmed. 
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THOMPSON  V.   STATE, 

(Court  of  Criminal  Appeals  of  Texas.    May  14, 

1913.     Rehearing  Denied  June  4,  1913.) 

1.  Cbimikal    Law    (§   ei4»)— Cohtinuancb— 
Absence  of  Counsel. 

Where  accused  had  been  granted  one  con- 
tinuance because  of  the  absence  of  witnesses, 
and  one  of  his  attorneys  was  present  at  the  trial 
and  ably  conducted  his  defense,  the  court  did 
not  err  in  denying  a  continuance  because  of  the 
absence  of  another  of  his  attorneys. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  1312-1314;  Dec.  Dig.  f 
614.*] 

2.  Rape  (S  43*)— Evidewcb— Remotenesb. 

Where  the  mother  of  a  girl,  alleged  to  have 
been  raped,  wrote  the  father  and  waited  for 
him  to  return  home  before  having  the  girl 
examined  by  the  family  physician  about  ten 
days  after  the  offense,  the  physician's  testimony 
as  to  the  fact  of  penetration  was  net  so  remote 
as  to  be  inadmissible. 

[Ed.  Note. — For  other  cases,  see  Rape,  Cent. 
Dfg.  a  62,  66:  Dec.  Dig.  {  43.*] 

3.  Rape  (8  43*)— Evidence— Admissibilitt. 

On  a  trial  for  rape  on  a  girl  under  15  years 
of  age,  the  testimony  of  the  girl's  mother  that 
she  examined  her  daughter's  bloomers  and  found 
them  cut  and  also  found  "white  stuff  like  the 
passage  of  a  man"  on  them  was  competent 

[Ed.  Note.— For  other  cases,  see  Rape,  Cent 
Dig.  I J  62,  66;   Dec.  Dig.  §  43.*] 

4.  Cbivinai.  Law  ({  448*)— Evidence— Con- 
clusion, i 

On  a  trial  for  rape  on  a  girl  under  16  years 
of  age,  the  testimony  of  the  girl's  mother  that 
she  found  "the  passage  from  him"  on  her 
daughter's  bloomers  was  incompetent 

[E}d.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  if  1035-1039,  1041-1043,  1045, 
1048-1051;    Dec.  Dig.  g  448.*] 

6.  Cbiminal  Law  ({  1169*)— Appeal— Haku- 

LESS  Ebbob. 

The  admission  of  such  testimony  was  harm- 
less, where  it  was  manifest  from  the  whole  of 
the  mother's  testimony  that  she  did  not  intend 
to  lead  the  jury  to  believe  that  she  knew  who 
put  the  stain  on  the  drawers. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  764,  3088,  3130,  3137-3143; 
Dec.  Dig.  {  im*] 

Appeal  from  District  Court,  Jones  Coun- 
ty;  Jno.  B.  Thomas,  Judge. 

Will  Thompson  was  convicted  of  rape  on 
a  girl  under  16  years  of  age,  and  he  appeals. 
Affirmed. 

W.  A.  Anderson,  of  San  Angelo,  and  L.  W. 
Sandusky,  of  Colorado,  Tex.,  for  appellant 
C.  B.  Lane,  Asst  Atty.  Gen.,  for  the  State. 

HARPER,  J.  Appellant  was  prosecuted 
and  convicted  of  rape  on  a  girl  under  15 
years  of  age  and  his  punishment  assessed  at 
eighteen  years'  confinement  in  -the  state  pen- 
itentiary. 

[1]  Appelant,  when  the  case  was  called  for 
trial,  filed  a  motion  to  postpone  or  continue 
the  case  on  account  of  the  absence  of  one 


of  his  attorneys.  This  was  the  second  ap- 
plication, the  case  having  been  continued  at 
a  prior  term  on  his  motion  on  account  of  ab- 
sence of  certain  witnesses.  As  one  of  appel- 
lant's-attorneys  was  present  and,  so  far  sua 
we  are  able  to  Judge  from  this  record,  ably 
conducted  his  defense,  the  court  did  not 
err  in  overruling  the  application. 

[2]  The  father  of  the  girl  alleged  to  have 
been  raped  was  absent  from  home  at  the  date 
of  the  offense.  Her  mother  wrote  for  blm, 
and  on  his  return  home,  as  soon  as  be  could 
get  his  family  physician,  he  had  the  girl 
examined,  and  the  physician  positively  tes- 
tifies to  penetration.  WhUe  this  was  some 
ten  days  after  the  alleged  offense,  it  was  not 
so  remote  as  to  render  it  Inadmissible. 

[3-(]  The  mother  of  Velma  Ash  testified  to 
examining  the  bloomers  of  her  daughter  and 
found  them  cut  This  ^aa  admissible  and 
the  court  did  not  err  in  so  holding.  However, 
the  bill  states  she  testified  she  "found  the 
passage  from  him  on  them."  It  was  also 
permissible  for  her  to.  state  that  she  found 
"white  stuff  like  the  passage  from  a  man  on 
the  bloomers,"  and  this  is  what  the  court 
states  lie  understood  the  witness  to  testify; 
but,  in  approving  the  bill,  be  approves  it  as 
prepared  by  appellant's  counsel,  and  this 
would  have  her  to  say  she  "found  the  pas- 
sage from  him  on  them."  It  was  Improper 
to  permit  her  to  so  testify,  but  her  whole  tes- 
timony shows  she  was  not  present  at  the 
time  the  offense  was  committed,  did  not  find 
the  passage  on  the  drawers  until  next  morn- 
ing, and  we  do  not  think  it  such  error  as  will 
necessitate  the  reversal  of  the  case  under  the 
evidence  adduced  on  this  trial.  Later  on  she 
states  when  she  found  this  stain  on  the 
bloomers  "it  had  dried,"  and  makes  it  mani- 
fest that  she  did  not  intend  to  lead  the  Jury 
to  believe  that  she  knew  who  put  the  stain 
on  the  drawers,  and  this  inadvertent  expres- 
sion in  the  use  of  the  words  "from  blm"  in 
connection  therewith,  while  erroneous,  adds 
no  strength  to  the  case  for  the  state,  and 
under  such  circumstances  such  error  has  been 
held  to  be  harmless  error. 

The  testimony  is  such  that  it  unquestion- 
ably supports  the  verdict  and  finding  of  the 
jnry,  and  the  heavy  penalty  assessed  was 
doubtless  occasioned  by  the  fact  that  appel- 
lant was  a  mature  man,  a  seeming  friend  to 
the  family,  one  who  had  been  the  guest  of 
the  father;  one  who  "dropped  in"  at  all 
hours  of  the  day,  and  then  when  the  father 
was  called  from  home  took  advantage  of  this 
occasion  to  attempt  the  ruin  of  his  daughter. 
This  doubtless  was  deemed  by  them  as  so 
reprehensible  as  to  indicate  that  he  was  de^ 
void  of  those  Instincts  wMch  go  to  make 
good  citizenship. 

The  Judgment  Is  affirmed. 


*For  otbar  cases  see  same  topic  and  section  KUMBBR  in  Dec  Dig.  *  Am.  Dig.  Key-No.  Serios  *  Rap'r  Indeze* 
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WILSON  T.  STATE. 

(Conit  of  Criminal  Appeals  of  Tezaa.    May  21, 
1913.) 

Cbihihai.  Law   ({  534*)— Confes8ion»-€ob- 

bobobatitb  evidence. 

Wliere  defendant,  in  his  prosecution  for  on- 
UwfoUy  carrying  a  pistol,  made  a  written  con- 
f«nion  that  be  had  taken  a  pistol  from  one  of 
tlie  witnesses,  shot  at  another  witness,  and  then 
hid  it,  and  that  it  was  the  pistol  found  by  the 
polite,  evidence  of  independent  facts  germane  to 
the  qaestion  whether  he  was  carrying  a  pistol 
vas  admissible,  as  corroboriitiTe  of  tne  confes- 
sion. 

[Ed.  Note. — ^For  other  cases,  see  Criminal 
Uw,  Cent  Dis.  {{  1202-1205,  1222-1224 ;  Dec. 
Dig.J634.*l 

Appeal  from  Tarrant  Gonnty  Court;  B.  B. 
Bratton,  Judge. 

M.  G.  Wilson  was  convicted  of  unlawful- 
ly carrying  a  pistol,  and  be  appeals.  Af- 
firmed. 

C  B.  Lane,  Asst  Atty.  Gen.,  for  the  State. 

HABPER,  J.  Appellant  was  prosecuted 
and  convicted  of  the  offense  of  unlawfully 
carrying  a  pistol,  and  bis  punishment  assess- 
ed at  a  fine  of  $100. 

There  is  but  one  real  issue  in  this  case, 
and  that  is  whether  or  not  certain  portions 
of  the  testimony  was  admissible;  and,  as  it 
all  can  be  disposed  of  at  one  time,  we  will 
make  a  short  statement  of  the  testimony. 

H.  P.  Pepper  testified  that  he,  appellant, 
and  Lee  Black  were  coming  down  the  stair- 
way in  the  Rosen  Hotel;  that  appellant  and 
Lee  Black  stopped  on  the  landing,  while  he 
and  others  went  on  down  the  stairway;  that 
those  who  stopped  on  the  landing  shot  at 
those  who  went  downstairs,  and  witness  Pep- 
per was  shot  in  the  arm  with  a  44-caUber 
ball 

Henry  Lauo  testified  that  on  this  morn- 
ing he  saw  two  men  coming  from  what  was 
shown  to  be  the  direction  of  the  Rosen  Hotel, 
across  Commerce  street,  with  pistols  in  their 
hands;  that  one  of  the  men  placed  the  pis- 
tol he  had  under  a  shovel  near  the  north 
side  of  the  Majestic  Theater. 

Officer  Schwaln  testified  that  on  informa- 
tion he  received  from  Henry  Lane  he  found 
a  pistol  concealed  under  a  shovel  near  the 
north  side  of  the  Majestic  Theater,  and 
identified  the  pistol,  which  was  introduced 
In  evidence. 

Officer  Stanley  testified  that  Just  about 
this  time  he  arrested  appellant  at  a  point 
near  the  Majestic- Theater. 

Wood  Williams  testified  that  his  pistol 
had  been  taken  out  of  the  saloon  the  night 
before  without  his  consent;  that  the  pistol 
foond  under  the  shovel  near  the  Majestic 
Theater  by  Officer  Schwain  and  Introduced 
in  evidence  was  a  44-caUber  pistol,  and  he 
Identified  it  as  tds  pistol;  and  that  appellant 


had  admitted  to  him  that  he  was  the  person 
who  took  his  pistol  out  of  the  saloon. 

These  would  be  circumstances  authorizing 
the  conviction  of  defendant,  if  the  written 
confession  made  by  appellant  to  the  assist- 
ant county  attorney  had  not  been  introduc- 
ed, and  the  testimony  of  each  of  these  wit- 
nesses was  germane  to  prove  the  main  fact 
sought  to  be  proven ;  that  is,  appellant  was 
on  that  occasion  carrying  a  pistol.  All  and 
each  particle  of  the  testimony  tended  to  and 
did  corroborate  the  written  confession  made 
by  appellant,  wherein  he  admitted  he  had 
taken  Williams'  pistol  out  of  the  bar;  that 
he  shot  at  witness  Pepper,  carried  the  pistol 
to  a  point  near  the  Majestic  Theater,  and  hid 
it;  that  it  was  this  pistol  found  by  Officer 
Schwaln.  Therefore  the  state  did  not  re- 
ly alone  upon  the  written  confession  of  de- 
fendant, but  this  confession  was  proven  to 
be  true  by  independent  facts  and  circum- 
stances. 

The  Judgment  is  affirmed. 


WOMACK  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    May  21, 
1913.) 

CuiioNAi.  Law  (|  1159*)— Appbaj^— Review— 
Cbedibilitt  oy  Witnesses. 

A  verdict  depending  on  the  qaestion  of 
veracity  between  two  witnesses  cannot  be  re- 
viewed. 

[E3d.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S{  3074-3083;  Dec.  Dig.  f 
1159.*] 

Appeal  from  Johnson  County  Court;  J.  B. 
Haynes,  Judge. 

Dutch  Womack  was  convicted,  and  ap- 
peals.   Affirmed. 

C.  B.  Lane,  Asst  Atty.  Gen.,  for  the  State. 

PRENDERGAST,  J.  Appellant  was  indict- 
ed for  Ulegally  selling  intoxicating  liquors 
In  Johnson  county  on  August  1,  1912,  after 
an  election  and  putting  the  prohibition  law 
in  force  in  Johnson  county  in  April,  1004. 
He  was  convicted,  and  his  penalty  was  fixed 
at  the  lowest  for  a  misdemeanor. 

The  only  question  raised  is  by  motion  for 
new  trial  that  the  verdict  of  the  Jury  is  con- 
trary to  the  law  and  the  evidence.  The  par- 
ty to  whom  the  sale  is  alleged  to  have  been 
made  swore  positively  that  he  bought  a  half 
pint  of  whisky, from  appellant  and  paid  him 
therefor.  Prohibition  was  admitted  to  be  in 
force  in  Johnson  county  since  April  19,  1904. 
The  appellant  swore  that  he  did  not  sell  the 
whisky  to  the  witness,  as  testified  by  him. 
It  was  a  question  of  veracity  between  the 
two.  The  Jury  believed  the  state's  witness, 
and  did  not  believe  appellant.  The  Jury 
were  the  exclusive  Judges  of  this. 

The  Judgment  is  affirmed. 
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Ex  parte  ROSS. 

(Court  of  Criminal  Appeals  of  Texaa.    May  21, 
1913.) 

Bail  (8  62*)— Excessivenksb. 

Petitioner,  having  been  charged  with  rob- 
bery by  the  use  of  firearma  in  connection  with 
certain  others,  denied  his  guilt  and  claimed 
that  he  was  the  subject  of  a  conspiracy  on  the 
part  of  others  to  send  him  to  the  penitentiary. 
One  of  the  cases  had  been  tried,  and  resulted  in 
a  disagreement,  and  petitioner  was  admitted  to 
t>ail  in  the  sum  of  $20,000,  which  he  was  un- 
able to  give.  Beld,  that  the  bail  fixed  was  ex- 
cessive, and  should  be  reduced  to  $5,000. 

[Ed.  Note.— For  other  cases,  see  Bail,  Cent 
Dig.  t  209;    Bee.  Dig.  i  52.»] 

Appeal  from  District  Court,  El  Paso  Coan- 
ty;  Dan  M.  Jackson,  Judge. 

Habeas  corpus  by  L.  E.  Ross  to  obtain  a 
reduction  of  balL  Granted,  and  ball  fixed 
at  $5,000. 

John  T.  Hill  and  Cbas.  Owen,  both  of  El 
Paso,  for  appellant  O.  E.  Lane,  Asst  Atty. 
Gen.,  for  the  State. 

DAVIDSON,  P.  J.  Applicant  was  charged 
with  robbery  by  the  use  of  firearms.  It  is 
shown  in  the  record  that  applicant  and  one 
or  more  others  by  the  use  of  pistols  commit- 
ted the  offense  of  robbery.  Several  persons 
were  "held  up"  at  the  same  time,  and  rob- 
bed by  the  same  persons,  and  all  In  the 
same  room.  In  other  words,  the  transaction 
was  one:  all  the  parties  being  robbed  at 
the  same  time  and  place.  Growing  oat  of 
this    several    indictments    were   presented — 


some  18  or  20.  As  we  gather  from  the  rec- 
ord, there  was  a  separate  offense  charged  for 
robbery  as  to  each  individual,  and  several 
cases  charging  conspiracy  between  applicant 
and  others  to  commit  the  robbery.  There 
was  a  trial  before  a  Jury  on  one  of  the 
cases,  but  no  conclusion  was  reached  by  tbe 
jury.  They  were  discharged  without  ver- 
dict 

The  court  fixed  applicant's  bond  at  $20,000. 
This  he  was  unable  to  give,  and  resorted  to 
writ  of  habeas  corpus  for  the  purpose  of  re- 
ducing the  amount  The  evidence  discloses 
that  he  could  give  a  bond  of  $5,000.  We 
have  not  mentioned  the  applicant's  side  of 
the  case  He  denies  having  committed  the 
robbery,  or  participating  In  it,  and  claims 
that  he  is  tbe  subject  of  a  conspiracy  on  the 
part  of  those  who  were  seelclng  to  destroy 
him  and  send  him  to  the  penitentiary.  We 
are  not  passing  on  the  merits  of  the  case, 
nor  intending  to  convey  any  idea  we  may 
have  of  the  facts  or  credibility  of  the  wit- 
nesses. We  are  of  the  opinion  that  the  bond 
is  excessive.  The  trial  court  should  have 
reduced  the  bond.  We  are  not  Intending  to 
discuss  the  question  of  jeopardy  in  case  of 
conviction ;  but,  taking  the  case  as  presented, 
we  are  of  the  opinion  the  l)ond  is  excessive. 
Wherefore  the  judgment  is  reversed,  and  ball 
granted  in  the  sum  of  $5,000.  Upon  the  giv- 
ing of  this  bond  In  the  terms  of  the  law,  ap- 
plicant will  be  discharged  from  custody. 

Tbe  Judgment  is  reversed,  and  bail  fixed 
in  the  sum  of  $5,000. 
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BAONBLL  TIMBER  CO.  v.  MISSOURI,  K. 

&  T.  BY.  CO. 
(Supreme  Court  of  Missouri,  Diylsion  No.  1. 

May  81,  1913.) 

1.  Apfbal  akd  Ebbob  (§  1099*)  —  Subse- 
quent Appeal  —  QuKBTiONS  Concluded  — 
Question.  POB  Jubt. 

A  ruling  on  a  former  appeal  that  the  rec- 
ord afforded  ample  evidence  on  which  to  sub- 
mit to  the  jury  the  question  whether  the  al- 
leged contract  for  the  sale  of  ties  was  made 
between  plaintiff  and  defendant  is  conclusive 
npon  a  subsequent  appeal,  in  which  the  record 
is  exactly  the  same. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  4285 ;    Dec.  Dig.  |  1099.*] 

2.  Appeal  and  EBbob  (§  1099*)  —  Subsb- 
quent  Appeal  —  QxnssnoNS  Concluded  — 

INBTBUCTIONB. 

A  reversal  and  remand  upon  a  former  ap- 
peal for  failure  of  the  court  to  give  two  in- 
structions at  plaintiff's  instance  is  conclusive 
ms  to  the  correctness  of  such  instructions  on 
a  subsequent  appeal.  Identical  except  as  to 
changes  necessary  to  transform  them  from  dec- 
larations of  law  into  instructions. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  Jf  4370-4379;  Dec.  Dig.  | 
1099.*] 

8.  Evidence  (§  271*)— Sklf-Sebvino  Decla- 
rations—Notice. 

Where  it  appeared  that  the  original  draft 
of  the  lien  claim  and  notice  thereof  was  pre- 
pared by  plaintifTs  attorney  as  for  a  sale  of 
ties  to  a  partnership,  and  that  upon  ascertain- 
ment of  the  real  facts  he  filed  a  new  notice 
showing  that  the  sale  was  made  to  a  partner- 
ship and  to  defendant  railroad  company  as 
joint  purchasers,  such  second  notice  was  not 
objectionable  as  a  self-serving  declaration. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  IS  1068-1079,  1081-1104;  Dec.  Dig. 
I  271.*] 

4.  Evidence  (J  383*)  —  Belbvanot  —  Whole 

OF  Tbansaction. 

Where  defendant  in  an  action  on  a  con- 
tract had  used  part  of  the  transaction  includ- 
ing plaintiff's  lien  claim  and  notice,  the  plain- 
tiff was  entitled  to  have  the  whole  of  it  sub- 
mitted to  the  joiT. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §1  1660-1677;  Dec.  Dig.  i  383.*] 

Appeal  from  Circuit  Court,  Pettis  County; 
Hopkins  B.  Shain,  Judge. 

Action  by  the  Bagnell  Timber  Company 
against  the  Missouri,  Kansas  &  Texas  Rail- 
way Company.  Judgment  for  plaintiff,  and 
defendant  appeals.    Affirmed. 

See,  also,  180  Mo.  420,  79  S.  W.  1130. 

This  suit  was  brought  against  the  defend- 
ant railroad  company  and  the  firm  of  Ora- 
liam  &  Miller  to  recover  a  balance  of  $5,422.- 
50,  alleged  to  be  due  under  a  Joint  contract 
made  by  said  defendants  with  pjaintlff  for 
railroad  ties  delivered  to  defendant  railroad 
company,  for  which  the  plaintiff  prayed  Judg- 
ment and  also  tor  a  lien  therefor  upon  the 
roadbed  and  track  belonging  to  the  'defend- 
ant. Process  was  not  served  upon  the  firm 
of  Oraham  &  Miller,  and  the  cause  was  dis- 
missed as  to  them.  The  answer  of  the  rail- 
road company  denied  that  it  bad  any  contract 
with  plaintiff  for  the  purchase  of  these  ties. 


either  Jointly  or  severally,  and  averred  that 
its  codefendants,  Graham  &  Miller,  were  its 
general  tie  contractors,  and  that  they  had  en- 
tered into  the  contract  with  plaintiff,  the  de- 
tailed terms  and  conditions  of  which  It  did  not 
know  and  with  which  it  had  no  concern ;  that 
it  paid  to  its  said  codefendants  the  purchase 
price  of  the  ties  delivered  to  it  by  them.  Issue 
was  Joined  by  reply,  and  the  case  was  tried  up- 
on an  agreed  statement  of  facts  and  upon  oral 
testimony.  This  stipulation,  while  not  deny- 
ing the  correctness  of  the  sum  claimed  to  be 
due  as  a  balance  by  plaintiff  on  account  of 
ties  delivered  to  defendant  railroad  compa- 
ny and  used  by  It,  expressly  recited  that 
nothing  therein  contained  should  be  con- 
strued as  an  admission  concerning  the  nature 
of  the  contract,  or  as  to  who  were  the  par- 
ties to  the  contract  under  which  said  ties 
were  furnished  and  delivered  by  plaintiff, 
and  left  the  rights  of  the  parties  to  be  deter- 
mined under  the  issues  joined  by  the  plead- 
ings and  the  evidence  respectively  adduced 
by  them. 

Upon  the  trial  the  circuit  court  rendered 
a  Judgment  against  the  defendant,  and  ad- 
Judged  it  to  be  a  lien  upon  the  property  de- 
scribed in  plaintiff's  petition,  from  which  it 
appealed  to  this  court  On  the  hearing  of 
said  appeal,  it  was  ruled  that  plaintiff  was 
not  entitled  to  any  lien,  Inasmuch  as  the  ties 
in  question  were  not  used  upon  any  part  of 
the  line  of  defendant  raUroad  lying  or  situ- 
ated within  this  state.  It  was  further  ruled 
that,  under  the  allegations  of  a  Joint  contract 
on  the  part  of  defendants  contained  in  plaln- 
tifTs  petition,  it  was  not  entitled  to  a  person- 
al Judgment  against  the  defendant  railroad, 
for  the  reason  that  there  was  no  proof  in 
the  record  that  the  defendant  railroad  and 
Its  codefendants  had  entered  into  the  Joint 
contract  sued  upon,  and  the  cause  was  re- 
versed and  remanded.  Bagnell  Timber  Co. 
V.  M.,  K.  &  T.  By.  Co.,  180  Mo.  420,  79  S. 
W.  1130. 

Upon  the  second  trial  In  the  circuit  court, 
the  defendant  had  Judgment,  from  which 
plaintiff  appealed  to  this  court  On  the  hear- 
ing of  that  appeal  this  court  receded  from 
the  view  expressed  In  Its  former  opinion  as 
to  the  necessity  of  proving  the  contract  be- 
tween plaintiff  and  the  two  defendants  to  be 
a  Joint  one,  in  order  to  entitle  plaintiff  to 
recover  under  its  petition  in  this  case,  and 
held  that  a  recovery  might  be  had  in  this 
suit  if  the  Jury  should  find  from  the  evi- 
dence that  plaintiff  made  the  contract  to  sell 
the  ties  in  question  with  the  defendant,  ei- 
ther jointly  or  severally,  and  that  the  record 
afforded  evidence  for  the  submission  of  that 
issue  to  the  Jury;  and  the  cause  was  re- 
manded to  be  tried  in  conformity.  Bagnell 
Timber  Go.  v.  M.,  K.  &  T.  By.  Co.,  242  Mo. 
18,  145  S.  W.  469.  When  it  was  again  tried, 
plaintiff  had  a  personal  Judgment  against  de- 
fendant, from  which  the  present  appeal  has 


•For  other  casM  sea  sunt  topic  and  section  NUMBER  in  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  &  Rep'r  Indexe* 


157  S.W.-S2 


Digitized  by 


v^oogle 


498 


167  SOUTHWESTERN  BEPORTEB 


(Uo. 


been  prosecuted,  where  the  errors  assigned 
relate  to  the  admission  of  evidence  and  to 
the  giving  of  instructions  on  behalf  of  plain- 
tiff and  to  the  sufficiency  of  the  evidence  to 
show  a  contract  of  purchase  between  the 
plaintiff  and  defendant 

Lee  W.  Hagerman,  of  St  Louis,  and  Mont^ 
gomery  &  Montgomery,  of  Sedalla,  for  ap- 
pellant J.  H.  Bothwell  and  Charles  E.  Yeat. 
er,  both  of  Sedalla,  for  respondent 

BOND,  J.  (after  stating  the  facts  as  above). 
[1]  1.  There  Is  no  merit  in  the  contention 
that  -the  record  falls  to  show  any  evidence 
tending  to  prove  that  the  contract  for  the 
sale  of  the  ties  was  made  between  the  plain- 
tiff and.  defendant  The  record  on  that  sub- 
ject is  exactly  as  it  was  when  the  case  was 
last  here,  when  It  was  ruled  that  it  afforded 
ample  evidence  on  which  to  submit  that  is- 
sue to  the  Jury.  This  assignment  of  error  is 
therefore  ruled  against  appellant. 

[2]  2.  It  is  next  Insisted  that  the  instruc- 
tions given  by  the  trial  court  were  errone- 
ous. It  is  a  sufficient  answer  to  say  that 
on  the  last  appeal  this  cause  was  reversed 
and  remanded  for  the  failure  of  the  court 
to  give  two  Instructions  set  out  in  the  opin- 
ion of  the  court  which  the  trial  court  had 
refused  to  give  at  plaintiff's  Instance,  and 
which  this  court  held  should  have  been 
given,  and  that  those  two  instructions,  ex- 
cept the  changes  necessary  to  transform  them 
from  declarations  of  law  into  instructions  to 
Juries,  are  identical  with  the  ones  which 
are  complained  of  on  the  present  appeal. 
We  therefore  rule  this  assignment  against 
appellant 

[3]  3.  Lastly,  It  is  contended  by  appellant 
that  the  court  erred  in  permitting  plaintiff  to 
show  by  the  testimony  of  its  attorney,  who 
prepared  this  lien  claim  and  notice  thereof  as 
for  a  sale  made  by  plaintiff  to  Graham  & 
Miller,  that  when  he  presented  this  paper 
to  the  officers  of  the  plaintiff  corporation 
they  objected  to  that  statement,  and  that, 
though  he  filed  the  notice  in  this  form,  he 
afterwards  went  back  to  the  office  of  the 
plaintiff,  found  out  the  facts,  and  prepared 
a  new  notice  five  or  six  days  later,  showing 
that  the  sale  was  made  to  the.  defendant 
railroad  company  and  the  said  Graham  & 
Miller  as  Joint  purchasers.  Under  these 
facts,  we  do  not  think  this  second  notice  is 
under  the  ban  of  the  rule  prohibiting  the  in- 
troduction In  evidence  of  a  self-serving  state- 
ment The  testimony  discloses  that  theorig.' 
Inal  draft  of  the  lien  claim  and  notice  there- 
of was  prepared  by  the  attorney  without  full 
consultation  with  his  clients,  and  that  upon 
the  ascertainment  by  Urn  of  the  facts  as 
to  the  parties  to  the  contract  he  filed  one 
In  strict  accordance  with  their  instructions. 
It  would  be  obviously  unfair  to  use  the  first 
draft  of  that  document  against  the  plaintiff 
without  permitting  it  to  show  the  second  no- 


tice made  for  the  purpose  of  rectifying  the 
former  and  showing  the  real  nature  of  its 
claim  against  defendant  This  matter  of  fil- 
ing the  claim  for  a  lien  was  all  one  trans- 
action, and  did  not  become  otherwise  by  the 
lapse  of  the  few  days  necessary  for  the  at- 
torney to  ascertain  the  facts  before  amend- 
ing his  claim  in  accordance  therewith. 

[4]  As  the  defendant  had  used  a  part  of 
this  transaction,  the  plaintiff  was  entitled 
that  the  whole  of  it  should  be  disclosed  to 
the  Jury. 

4.  This  cause  has  been  tried  in  conformity 
with  the  laws  declared  on  Its  last  appeaL 

The  result  is  the  Judgment  must  be  affirm- 
ed.   All  concur. 


KING  V.  CITY  OF  ST.  LOUIS. 

(Supreme  Court  of  Missouri,   Division  No.  1. 

May  31.  1913.) 

1.  APPXAI.    ANO    ErSOB    (f   206*)— EVIDENCB— 

Objections. 

Where  an  answer  of  a  witness  on  direct 
examination,  not  responsive,  was  stricken  out 
on  motion  and  withdrawn  by  the  attorney  of 
the  party,  and  the  adverse  party  took  no  ex- 
ception to  any  ruling,  nor  requested  further 
ruling,  nor  made  any  complaint  in  the  motion 
for  new  trial,  the  judgment  would  not  be  re- 
versed because  of  the  conduct  of  the  witness. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  1273,  1^3-1289 ;  Dec 
Dig.  i  206.»] 

2.  Daicaqes  (5  216*)— Peesokai,  Ikjttbies — 
Future  Pain— Instructions— "Directlt." 

An  instruction  in  an  action  for  personal 
injuries,  which  authorizes  damages  for  pala 
which  the  jury  believe  from  the  evidence  plain- 
tiff has  suffered  or  will  suffer  by  reason  of  the 
injuries  "and  directly  caused  thereby,"  is  not 
objectionable  for  failing  to  limit  recovery  for 
future  pain  to  such  as  is  reasonably  certain 
to  result  from  the  injuries;  the  word  "direct- 
ly" in  the  quoted  phrase  indicating  proximate 
cause  to  the  exclusion  of  remote  cause. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  §S  548-555;    Dec  Dig.  {  216.* 

For  other  definitions,  see  Words  and  Phrases, 
vol  3,  pp.  2075-2076.] 

3.  Dauaoes  (I  208*)— Personal  Injuries — 
Loss  OF  Earnings— Petition— Evidence — 
Question   for  Jury. 

Where  the  evidence,  admitted  without  ob- 
jection in  support  of  the  petition  in  an  action 
for  personal  injuries,  alleging  that  plaintiff  was 
permanently  disabled  from  labor  and  avocation 
as  the  keeper  of  a  rooming  and  boarding  honse 
and  had  lost  and  would  lose  the  earnings  of 
her  labor  and  avocation,  showed  that  plaintiff 
kept  a  rooming  house,  realizing  about  $75  a 
month  net  when  her  house  was  full,  that  after 
the  injuries  she  could  not  carry  on  her  bnsi- 
ness,  that  she  kept  the  roomers  that  were  in 
the  house,  but  never  tried  to  get  any  one  else, 
that  a  third  person,  who  was  in  the  house, 
took  care  of  her  and  of  the  house  after  the  in- 
juries, and  that  she  was  totally  disabled  for 
six  weeks,  went  on  crutches  for  nine  months, 
and  was  lame  for  life,  the  question  of  damages 
for  loss  of  earnings  was  properly  submitted  to 
the  jury,  for  she  was  entitled  to  recover  at 
least  nominal  damages  on  that  ground. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  if  54,  64,  68,  132,  144,  145,  205, 
220,  533,  5U;   Dec.  Dig.  {  208.*] 
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4.  DAXAOKB  (i  9*>— NOHIITAL   Dauaqies. 

One  whose  legal  right  has  been  yiolated 
la  entitled  to  recover  at  least  nominal  damages, 
thoagh   no  actual  damages  are  shown. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  %i  7-15 ;   Dec  Dig.  1  9.*] 

5.  Appeal  and  Brsor  ($  1068*)— Habuless 
EjBBOK— Ebboneous   Instbuctions. 

Where  the  jury,  In  an  action  for  personal 
injaries  sustained  by  a  woman  50  years  old, 
consisting  of  a  broken  leg,  dislocated  ankle, 
and  permanent  disability,  awarded  as  damages 
$1,157.09,  while  $115  had  been  paid  for  medi- 
cal serrices,  the  error,  if  any,  in  submitting 
the  qaestion  of  loss  of  earnings  did  not  affect 
the  result  and  must,  as  required  by  Rev.  St 
1909,  i  2082,  be  asregarded. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  §S  4225-4228,  4230;  Dea 
Dig.  I  1068.*] 

6.  Tbtai.    (§    256*)— INSTBUCTIONB— Bequests 
— Necessity. 

An  instruction  in  an  action  for  personal 
injaries,  which  authorizes  damages  for  any  loss 
of  the  earnings  of  plaintiff's  labor  which  she 
htta  sustained,  or  will  sustain,  by  reason  of  the 
injaries  and  directly  caused  tiiereby,  is  not 
erroneous  as  a  general  instruction,  and  defend- 
ant, desiring  a  limitation  to  nominal  damages, 
most  request  an  instruction  or  it  cannot  com- 
plain. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H   628-641;    Dec.   Dig.  {  256.*] 

Appeal  from  St  Louis  Circuit  Court; 
W.    B.    Homer,    Judge. 

Action  by  Alvlra  King  against  the  City  of 
St  Louis.  From  a  Judgment  for  plaintiff, 
defendant  appeals.     Affirmed. 

William  B.  Balrd  and  Truman  P.  Young, 
both  of  St  Louis,  for  appellant  A.  R.  & 
Howard  Taylor,  of  St  Louis,  for  respondent 

LAMM,  J.  Suing  for  $15,000  for  person- 
al Injuries,  plaintiff,  a  widow  aged  50  years, 
bad  a  Terdlct  for  $1,157.09,  and  defendant 
on  due  steps  appeals  from  the  judgment 
thereon. 

It  Is  alleged  In  the  petition,  denied  In  the 
answer  (and  proved  at  the  trial),  that  on  a 
brick  sidewalk  on  one  of  defendant's  pub- 
lic streets,  to  wit  Garrison  avenue,  on  the 
6th  day  of  December,  1908,  there  was  a  hole, 
a  sort  of  pitfall,  of  a  size  and  depth  to 
cause  footmen  to  stumble  or  step  therein 
and  be  hurt;  that  It  existed  for  such  length 
of  time  as  to  bring  home  notice  to  defend- 
ant; and  that  after  nightfall  on  said  date 
plaintiff  walked  on  said  sidewalk  and,  step- 
ping Into  said  hole,  fell,  thereby  breaking  her 
right  leg,  dislocating  her  right  ankle  (a  lat- 
eral dislocation),  and  somewhat  Injuring  her 
left  hip  and  leg.  It  Is  also  alleged  in  the  pe- 
tition, denied  In  the  answer  (and  proved  at 
the  trial),  that  she  was  permanently  disabled 
and,  considering  her  age,  will,  It  Is  likely, 
always  be  a  cripple  and  suffer  pain.  It  is 
alleged  In  the  answer,  but  not  shown  at  the 
trial,  that  her  Injuries  were  caused  by  her 
own  negligence  contributing  thereto.  It  is 
undisputed  that  plaintiff  paid  out  $15  for 
medicines  and  $100  for  medical  attendance. 
It  is  undisputed  that  she  was  made  uncon- 


scious by  her  fall  and  consequent  injuries; 
that  she  was  carried  to  her  house  some  dis- 
tance away  by  those  who  found  her  In  that 
plight  and  by  those  of  her  own  household 
who  received  word  and  went  for  her;  that 
therefrom  she  was  confined  to  her  bed  for 
about  six  weeks  and  then  used  crutches  for 
nine  or  ten  months,  and,  from  about  an  hour 
after  her  Injury,  for  four  or  five  months 
thereafter  was  regularly  under  a  doctor's 
care,  and  from  thence  onward  to  the  date 
of  the  trial  had  been  under  his  treatment  and 
In  consultation  with  him  at  intervals  on  ac- 
count of  her  yet  risible  injuries. 

Defendant  made  no  attempt  to  controvert 
the  fact  of  plaintiff's  fall  or  the  extent  of 
her  pains  and  hurts,  nor  controvert  her  medi- 
cal testimony  showing  that,  for  one  of  her  age 
they  were  permanent,  nor  her  lay  testimony 
that  by  standing  for  any  length  of  time  about 
her  household  duties  her  ankle  pains  and 
swelling  retiumed  to  her. 

There  was,  however,  a  sharp  dispute  on 
the  existence  of  any  hole  at  all  In  the  side- 
walk; but  there  was  testimony  (and  much 
of  It)  on  her  behalf  that  several  bricks  were 
out  of  the  sidewalk  and  that  their  absence 
made  a  dangerous  hole  for  several  weeks 
before  her  injury.  Moreover,  It  Is  not  now 
contended  by  defendant  that  the  state  of  the 
proof  Is  such  that  an  appellate  court  has 
any  call  to  meddle  with  her  verdict  on  that 
issue  of  fact  The  case,  then,  may  proceed 
on  the  theory  that  her  injuries  and  defend- 
ant's negligence  were  submitted  on  substan- 
tial proofs  and  good  Instructions  and  found 
against  defendant 

We  are  asked  to  reverse  the  judgment  and 
remand  the  cause  on  the  grounds  following: 

(1)  Because  of  the  introduction  of  certain 
testimony  tending  to  show  that  other  acci- 
dents bad  happened  at  the  same  hole. 

(2)  Because  the  withdrawal  of  the  evi- 
dence on  that  score  (which  happened)  did  not 
heal  the  error. 

(3)  Because  her  Instruction  on  the  meas- 
ure of  damages  was  erroneous. 

We  will  recur  to  pertinent  parts  of  the  peti- 
tion, evidence,  and  rulings  in  connection  with 
a  discussion  of  those  grounds  for  reversal. 
In  our  opinion  there  is  no  reversible  error 
In  the  case.    This  because: 

[1]  1.  Of  alleged  error  in  admitting  tetti- 
tnony  (and  herein  of  whether  the  withdraw- 
al of  the  same  cured  such  error).  With  a 
witness  (Lynas)  on  the  stand,  on  direct  ex- 
amination the  following  occurred,  of  which 
alone  the  foregoing  assignment  of  error  is 
predicated:  "Q.  Will  you  tell  the  jury  the 
condition  in  which  you  saw  the  hole  then? 
A.  Well,  I  had  been  doing  some  work  at  the 
Morgan  street  address  and  was  returning 
home  to  Olive  street  with  a  tool  box  on  my 
shoulder.  The  box  had  some  wrenches  and 
pretty  heavy  tools  in  It  and  naturally  I 
would  watch  how  I  would  carry  the  box 
more  than  the  sidewalk,  for  fear  of  striking 
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somebody  with  the  tioz  on  my  shoulder,  and 
I  stepped  Into  this  bole  and  tripped  and  fell 
flat,  and  spoke  abont  the  hole  being  In  the 
sidewalk  to  my  wife  when  I  got  home.  (Ob- 
jected to;  objection  sustained.)  Mr.  Baird: 
I  ask  to  have  the  testimony  stricken  out  as 
to  hlB  falling  In  the  hole.  The  Court :  What 
he  told  his  wife  will  be  stricken  out.  Mr. 
Balrd:  Well,  I  ask  to  have  the  other  testi- 
mony stricken  out  to  the  effect  that  he  had 
fallen  In  the  hole  three  weeks  prior  to  this 
time.  Mr.  Taylor:  I  withdraw  that.  The 
Court:  Well,  It  may  be  stricken  out."  It 
will  be  observed,  in  the  first  place,  that  the 
answer  of  the  witness  was  not  at  all  respon- 
sive to  the  question  asked  by  respondent's 
counsel ;  In  the  second  place,  that,  when  that 
answer  was  objected  to,  the  objection  was 
promptly  sustained ;  in  the  third  place,  when 
a  motion  was  made  to  strike  out  the  testi- 
mony it  was  also  promptly  sustained ;  in  the 
fourth  place,  respondent's  attorney  vrtth- 
drew  the  testimony ;  in  the  fifth  place  (which 
is  closer  home),  no  exception  was  taken  to 
any  ruling  in  the  premises;  In  the  sixth 
place,  no  further  ruling  was  requested ;  and, 
seventhly,  to  cap  the  climax,  no  complaint 
was  made  in  the  motion  for  a  new  trial  of 
any  error  in  the  regard  in  hand. 

To  reverse  a  judgment  when  the  alleged  er- 
ror was  not  the  fault  of  respondent  but  that 
of  a  witness  (whose  tongue  was  hung  in  the 
middle  and  wagged  at  both  ends),  when  ap- 
pellant's objection  was  sustained,  when  ap- 
pellant's motion  to  strike  out  the  alleged  im- 
proper matter  was  also  sustained,  when,  to 
crown  all,  respondent  did  all  she  could  do  to 
rectify  the  matter  by  withdrawing  it  from 
the  jury,  when  no  exception  was  taken  be- 
low or  further  ruling  asked,  and  when  no 
error  on  that  score  is  complained  of  in  the 
motion  for  a  new  trial,  would  be  to  fly  in 
the  face  of  all  precedent  and  the  good  sense 
of  the  thing.  This  ruling  disposes  of  the 
point. 

But  we  allow  ourselves  an  observation  or 
two  more.  Thus:  It  is  argued  that  testi- 
mony of  other  accidents  at  the  place,  from 
the  same  cause.  Is  Incompetent  That  argu- 
ment is  followed  up  by  another  to  the  effect 
that  the  damage  to  defendant's  side  of  the 
case  was  Irretrievable  after  the  lips  of  the 
witness  let  fall  the  disclosure  of  his  fall  at 
the  hole.  It  was  In  the  nature  of  unpardon- 
able sin.  As  to  which  we  say:  The  ques- 
tion whether  such  evidence  is  admissible 
is  a  mooted  one.  Irreconcilable  views  are 
held  by  courts  of  different  jurisdictions,  and 
this  court  has  not  been  able  to  hold  an  even 
and  uniform  voice  thereon.  In  Goble  v. 
Kansas  City,  148  Mo.  loc.  cit  475  et  seq., 
60  S.  W.  84,  it  was  ruled  one  way,  and  in 
Charlton  v.  RaUway  Co.,  200  Mo.  loc.  cit 
442,  98  S.  W.  529,  without  our  attention  be- 
ing called  to  the  Goble  Case,  It  was  ruled 
(with  some  diffidence  and  under  the  phrase 
"it  seems")  the  other.  It  may  be,  therefore, 
that  the  law  In  that  regard  is  in  a  formative 


state,  and  that  the  final  word  has  not  yet 
been  spoken.  Accordingly,  when  some  case 
comes  here  turning  on  the  point  and  calling 
for  new  exposition,  we  can  deal  with  tlie 
philosophy  of  the  thing  in  the  light  of  prece- 
dent and  settle  it.  In  this  case  the  assign- 
ment of  error  is  disposed  of  on  other 
grounds;  hence  to  decide  this  phase  of  it 
would  be  obiter.  As  to  the  argument  based 
on  irretrievable  damage,  it  will  do  to  say 
that  the  doctrine  of  unpardonable  sin  on  the 
part  of  a  witness,  whereby  a  party  to  a  suit 
Is  punished  vicariously,  without  his  fault,  ia 
so  novel  and  anxious  that  it  may  well  be 
kept  in  pickle  (held  in  solution)  for  exami- 
nation in  the  future.  Why  penalize  a  party 
for  what  he  could  not  help  or  forecast? 

[2]  2.  Of  error  in  the  iiutrvction  on  the 
measure  of  damages.  That  instruction 
reads:  "If  the  jury  find  a  verdict  in  favor 
of  the  plaintiff,  they  should  assess  her  dam- 
ages at  such  a  sum  as  they  believe  from  the 
evidence  will  be  a  fair  pecuniary  compen- 
sation to  her.  First  For  any  pain  of  body 
or  mind  which  the  jury  t>elleve  from  the  evi- 
dence she  has  suffered,  or  will  suffer,  by  rea- 
son of  said  injuries  and  directly  caused 
thereby.  Second.  For  any  loss  of  the  earn- 
ings of  her  labor  wlilch  the  jury  believe  from 
the  evidence  she  has  sustained,  or  will  sus- 
tain, by  reason  of  said  injuries  and  directly 
caused  thereby.  Third.  For  any  expense 
necessarily  Incurred  for  medicines,  medical 
or  surgical  attention,  to  the  reasonable  value 
thereof,  which  the  jury  believe  from  the  evi- 
dence she  has  incurred  by  reason  of  said 
injuries  and  directly  caused  thereby." 

(a)  It  is  assigned  for  error  and  argued  the 
instruction  Is  bad  because  it  does  not  limit 
recovery  for  future  pain  to  such  as  was  "rea- 
sonably certain  to  result  from"  her  injuries. 
We  are  cited  to  Waddell  v.  RaUway,  113  Mo. 
App.  loc.  cit  687,  88  S.  W.  767,  as  authority 
for  that  proposition.  However  sound,  the 
proper  application  of  It  can  only  be  got  at  by 
looking  to  the  context;  for  the  doctrine  of 
"noscltur  a  socils"  applies.  The  text  reads: 
"In  plaintifTs  third  Instruction  the  direc- 
tion relating  to  damages  for  future  pain  and 
suffering  Is  subject  to  the  criticism  that  it 
failed  to  restrict  the  consideration  of  the 
jury  to  such  damages  as  are  reasonably  car- 
tain  to  result  from  the  injury.  Speculative, 
contingent,  or  merely  probable  results  are 
not  a  proper  element  of  damages."  Observe 
that  following  the  phrase,  "reasonably  cer- 
tain to  result  from  the  injury,"  the  court  at 
once  went  on  to  say  what  concrete  mischief 
it  was  striking  at,  viz.,  mere  8i>eculative,  con- 
tingent, or  probable  damages.  Doubtless 
when  Judge  Johnson  wrote  the  quoted  daoae 
he  had  before  his  eyes  an  instruction  violat- 
ing the  rule  announced.  What  the  obdoxious 
words  were  we  know  not  Before,  however, 
the  pronouncement  be  taken  as  authority  for 
the  criticism  leveled  at  the  Instruction  we 
are  dealing  with  in  the  instant  case,  we 
would  have  to  know  that  the  vice  In  the  in- 
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Btrnctlon  criticised  by  him  was  precisely  the 
same  as  the  alleged  vice  in  tbe  Instruction 
now  held  to  judgment  Evidently  that  can- 
not be  true,  as  presently  shown;  therefore 
the  Waddell  Case  Is  not  to  potot. 

Our  instruction  puts  It  to  the  Jury  to  find 
damages  for  pain  of  body  or  mind  which  the 
Jury  believe  from  the  evidence  she  has 
suffered  or  will  suffer  by  reason  of  said  to- 
juries  "and  directly  caused  thereby."  That 
restriction  is  more  rigid  on  plaintiff  and 
leaves  less  play  for  tbe  jury's  rambling  at 
will  than  tbe  rule  announced  to  tbe  Waddell 
Case.  Therefore,  if  platotiff  was  entitled  to 
an  Instruction  allowing  recovery  for  Injuries 
"reasonably  certato  to  result,"  there  could 
be  no  error  to  favor  of  defendant  by  cutting 
down  platotlff'8  right  to  those  damages  "di- 
rectly caused"  by  her  tojurtes,  for,  as  said, 
"directly  caused"  fetches  a  smaller  compass 
than  "reasonably  certato  to  result."  A  re- 
siilt  cannot  be  directly  caused  (that  is,  not 
reasonably  certato  to  result),  but  a  result 
may  be  reasonably  certato  to  result  that  is 
not  directly  caused  but  is  indirectly  caused. 
So  the  word  "directly"  more  clearly  Indicates 
proximate  cause  to  the  exclusion  of  remote 
cause. 

[3]  (b)  The  final  critldsm  of  tbe  instruction 
is  aimed  at  Its  second  paragraph,  to  wit: 
"For  any  loss  of  the  earnings  of  her  labor 
which  the  jury  believe  from  the  evidence  she 
has  sustatoed,  or  will  sustato,  by  reason  of 
said  Injuries  and  directly  caused  thereby." 
It  is  argued  there  Is  no  evidence  to  support 
that  charge.  It  will  be  profitable  to  attend 
to  the  petition  and  evidence  to  order  to  pass 
on  the  potot  understaudingly.  The  petition 
sets  forth  the  particulars  of  her  disability, 
and  then  alleges,  inter  alia,  "that  by  her  In- 
juries so  sustained  the  platotiff  has  suffered, 
a^d  will  suffer,  great  pain  of  body  and  mtod, 
has  been  permanently  crippled  and  disabled 
from  labor  and  avocation  as  the  keeper  of  a 
roomtog  and  boardtog  house,  has  lost,  and 
will  lose,  tbe  earntogs  of  her  labor  and  avo- 
cation," etc.  Other  items  of  loss  and  damage 
are  set  forth.  However,  the  petition  counts 
on  damages  In  gross  and  does  not  put  a  value 
on  the  various  elements  of  her  damage.  No 
question  was  made  below  on  this  method  of 
pleading,  nor  is  any  such  question  raised  here. 
When  It  came  to  the  evidence,  it  is  meager, 
but  yet  there  was  evidence  directed  to 
that  averment,  admitted  without  objection, 
viz.:  She  testified  she  was  keeping  a  roomtog 
house  and  realized  a  net  amount  of  between 
$75  and  $80  a  month  when  her  house  was 
full.  That  Sitter  her  Injuries  she  could  not 
carry  on  her  bnstoess  to  amount  to  anytbtog. 
That  she  kept  the  roomers  that  were  to  the 
bouse  but  never  tried  to  get  any  one  else. 
That  a  Miss  Davis,  who  was  in  the  house, 
took  care  of  platotiff  and  of  the  house  after 
her  tojnry.  That  she  had  18  rooms  and  15 
roomers  at  the  time  of  her  injury  and  got 
16.60  as  tbe  highest  price  for   any  room. 


She  did  not  furnish  meals  but  rented  out 
rooms.  She  had  tteen  runntog  that  roottitog 
house  stoce  1906  up  to  the  time  of  her  in- 
jury, and  her  duties  in  keeptog  it  had  kept 
her  busy.  She  applied  her  labor  to  that  bus- 
iness. As  said,  she  was  totally  disabled  for 
six  weeks  and  to  bed,  went  on  crutches  for 
ntoe  months,  and  is  lamed  for  life.  There 
was  no  estimate  by  any  witness  to  dollars 
and  cents  of  her  damages  to  loss  of  "the 
earnings  of  her  labor,"  nor  any  testimony 
from  which  the  amount  could  be  calculated 
with  precision,  but  yet  it  is  obvious  there 
was  a  substantial,  actionable  Injury  and  loss 
in  that  regard.  It  was  neither  damnum 
absque  Injuria  nor  vice  versa.  Under  that 
testimony,  indefinite  as  it  was,  as  argued  by 
ber  counsel,  she  was  entitled  to  go  to  the 
jury  on  that  item  and  recover  at  least  nomi- 
nal damages. 

[4]  The  rule  Is  that  for  every  actionable 
tojury  there  Is  a  correspondtog  right  to 
damages,  and  such  an  injury  arises  when- 
ever a  legal  right  of  plaintiff  is  violated.  "If 
there  Is  no  toquiry  as  to  actual  damages,  or 
none  appears  on  Inquiry,  the  legal  implication 
of  damages  remains ;  *  *  *  therefore 
nominal  damages  are  given."  Suth.  on  Dam. 
(Sd.  Ed.)  J  9;  13  Cyc.  p.  14. 

[6]  It  Is  not  necessary  to  this  case  for  us 
to  hold  one  way  or  the  other  on  whether  she 
could  recover  more  than  nominal  damages. 
This  is  so  because  the  modest  size  of  her 
verdict,  consldertog  her  confessed  grievous 
hurts  and  permanent  Injuries,  together  with 
her  undisputed  pato  of  body  and  mind,  shows 
that  the  jury  could  not  liave  allowed  ber 
anythtog  of  substance  on  the  score  of  "lost 
earntogs  of  her  labor."  We  feel  sure  of  this, 
because  deducttog  her  conceded  doctor's  bill 
and  the  item  for  medlctoe,  totaUng  $115, 
there  is  left  only  a  judgment  of  $1,042.09  as 
just  compensation  for  the  broken  leg,  a 
dislocated  ankle,  a  permanent  disability,  and 
the  consequent  suffering  of  the  widow. 

(c)  Moreover,  if  it  be  taken  for  granted, 
arguendo,  that  she  was  entitled  to  no  more 
than  nomtoal  damages  for  loss  of  the  earn- 
ings of  her  labor  under  the  state  of  the 
proof,  and  that  the  Jury  should  have  been 
told  so,  yet,  taktog  her  small  verdict,  we 
cannot  hold  the  error,  If  any,  affected  tbe 
merits  and  constituted  reversible  error. 
Shlnn  V.  Railway  Co.,  154  S.  W.  103,  not  yet 
officially  reported.  We  must  "believe"  the 
merits  were  affected  to  the  tojury  of  appel- 
lant before  we  can  reverse  a  judgment.  R. 
S.  1909,  i  2082.  We  have  no  such  beUef, 
but  contra. 

[I]  (d)  But  was  it  error  at  all?  We  think 
not  The  tostruction  as  it  stood  was  well 
enough  as  a  general  Instruction.  If,  now, 
defendant  wanted  it  limited  to  nominal  dam- 
ages, should  it  not  have  asked  one  on  its  own 
part  with  that  limitation?  We  thtok  so. 
Browning  v.  Railroad,  124  Mo.  loc.  cit  71 
et  seq.,  27  S.  W.  &14.    This  it  did  not  do. 
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Mere  indeflnlteness  In  a  general  Instmction, 
when  appellant  stands  mute  and  asks  none, 
Is  not  reversible  error.  2  Thomp.  on  Trials, 
S  2341. 

Let  the  Judgment  be  affirmed.     It  Is  so 
ordered.       All  concur. 


AMERICAN  TOKACCO  CO.  et  al  t.  MIS- 
SOURI PAC.  RY.  CO.  et  aL 

(Supreme  Court  of  Missouri.     Dec.  21,  1912. 
Rehearing  Denied  Dec.  31,  1912.) 

1.  Rahaoads  <I  99*)— Gbadx  Cbossinos— 
Sepabation— PasLic  Nbckssitt— Determi- 
nation. 

Where  several  railroad  companies  main- 
tained and  operated  lines  of  railroad  through  a 
city  and  across  certain  streets,  the  expediency 
or  public  necessity  for  a  separation  of  the 
grades  so  as  to  carry  the  streets  over  or  under 
the  tracks  was  a  question  exclusively  for  the 
city  council  to  determine,  and  its  determination 
is  not  reviewable  by  the  courts. 

[Ed.   Note. — For  other  cases,  see   Railroads, 
Cent.  Dig.  |f  293-295,  297-301;    Dec.  Dig.  | 

2.  Railboads  (§  99*)— Cbossino  Hiohwatb— 
DuTr  TO  RsaroBB— PowEB  of  State. 

The  state  has  power  to  require  railroad 
companies  to  restore  hiehways  crossed  by  them 
to  such  condition  that  the  free,  proper,  and  safe 
use  thereof  by  the  public  will  not  be  interfered 
with,  though  such  restoration  may  require  a 
separation  of  the  grades  by  carrying  the  rail- 
road over  or  under  the  street. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  ii  293-295,  297-304;    Dec.  Dig.  { 

iW*     J 

3.  Railboads  (I  99*)— Obadb  CBossinas— 
Sbfabation— Powebs  of  City — Cbabtek— 
Statutes. 

St  L«uis  CSty  Charter,  art  3,  {  26,  as 
amended  in  1901,  gives  to  the  city  power  to  es- 
tablish, open,  vacate,  alter,  widen,  extend,  pave, 
or  otherwise  improve  and  sprinkle  all  streets, 
avenues,  and  public  grounds,  to  provide  for  pay- 
ment of  the  cost  and  expense  thereof,  and  to 
provide  for  grading,  lighting,  cleaning,  and  re- 
pairing the  same,  to  condemn  private  property 
for  public  use,  and  to  construct  and  keep  in  re- 
pair all  bridges,  streets,  sewers,  and  drains,  and 
to  regulate  the  use  thereof.  General  Welfare 
Clause,  art  26,  par.  14,  gives  the  city  power 
finally  to  pass  all  such  ordinances  not  incon- 
sistent with  the  provisions  of  the  charter,  or 
laws  of  the  state,  as  may  be  expedient,  in 
maintaining  the  peace,  good  will,  health,  and 
welfare  of  the  city,  its  trade,  commerce,  and 
manufactures,  and  to  enforce  the  same<  Rev. 
St  1909,  i  3040,  provides  that  railroads  may 
construct  their  roads  across  streets,  highways, 
plank  roads,  etc.,  which  their  lines  intersect,  but 
that  they  shall  restore  the  same  to  its  former 
state,_  or  to  such  state  as  not  unnecessarily  to 
impair  their  usefulness.  Beld,  that  the  city 
was  thereby  given  express  power  to  require  rail- 
roads to  abolish  grade  crossings  and  to  carry 
the  streets  over  or  under  the  tracks  at  the  ex- 
pense of  the  railroad  company,  whether  the 
streets  were  laid  out  prior  or  subsequent  to  the 
construction  of  the  railroad. 

[Bid.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  §§  297-304 ;   Dec  Dig.  {  99.*] 

4.  Railboads  (S  99*)— Grade  Crossings — 
Separation— Police  Power— Restriction. 

The  exercise  of  the  state's  police  power  to 
compel   a    railroad   company    to   separate    the 


'  grades  at  a  crossing  at  ita  own  expense  wbem 
nmressary  to  aSora  a  proper  use  of  a  city  street 
cannot  be  limited  by  contract  for  reasons  of 
public  policy,  nor  can  it  be  destroyed  by  com- 
promise, regardless  of  the  consideration  on 
which  the  contract  rests,  as  it  is  beyond  the  au- 
thority of  the  state  or  of  a  municipality  to 
abrogate  such  power  so  necessary  to  public 
safety. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  |f  297-304 ;    Dec.  Dig.  {  99.*] 

6.  Railboads  <|  99*)— Gbadb  Cbossiivos— 
Separation— Detebmination  of  Method — 

JUBISOICTION   OF   ClTT   ConNCIL. 

Rev.  St  1909,  (  3141,  provided  that  every 
railroad  corporation  should  construct  and  main- 
tain good  and  sufficient  crossings  over  public 
roads  or  town  streets,  then  and  thereafter  open 
for  public  use,  which  crossings  should  be  con- 
structed in  a  particular  manner,  provided  that 
the  corporation  might  make  the  road  or  street 
pass  under  its  railroad  where  the  same  could  be 
done  with  equal  convenience  and  safety  to  the 
traveling  public.  Section  3049  declared  that 
railroad  companies  might  construct  roads 
across,  along,  or  upon  any  street,  highway, 
plank  road,  etc.,  which  their  roads  might  inter- 
sect or  touch,  restoring  the  same  to  their  former 
condition,  or  to  such  state  as  not  unnecessarily 
to  impair  their  usefulness.  Held,  that  a  city, 
in  the  exercise  of  its  charter  or  common-law 
power  to  compel  a  railroad  to  separate  grade 
crossings,  did  not  exhaust  its  jurisdiction  by 
ordering  such  separation,  leaving  to  the  rail- 
road the  question  as  to  whether  it  would  carry 
the  street  over  its  tracks,  or  vice  versa,  but 
that  the  city  had  authority  to  determine  such 
question. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  §|  297-304 ;   Dec  Dig.  §  99.*] 

6.  Railboads  (I  99*) — Gbadb  Crossings— 
Sepabation  —  CiTT  Obdinances  —  Reason- 
ableness. 

Certain  city  ordinances  passed  by  the  city 
of  St  Louis  required  defencmnt  railroad  com- 
panies to  depress  their  tracks  through  a  certain 
district  of  the  city  and  carry  the  crossed  streets 
over  the  same  by  bridges.  It  was  shown  that 
if  the  tracks  were  depressed  it  would  cause 
gt'eat  difficulty  and  inconvenience  to  the  rail- 
road companies  in  operating  switch  tracks  to 
manufacturing  plants  in  the  vicinity  by  reason 
of  engineering  problems  due  to  the  topography 
of  the  country,  and,  If  the  plans  proposed  by 
the  city  were  carried  out,  the  bridges  provided 
for  would  only  permit  of  three  tracks  each  for 
two  of  the  railroads,  and  would  effectually 
stop  the  extension  of  their  business  without  a 
complete  reconstruction  of  the  bridi^es  It  also 
appeared  that  the  cost  of  the  work  would  ex- 
ceed $2,000,000,  and  that  the  benefit  thereof  to 
the  railroad  companies,  if  any,  would  be  of  ex- 
ceedingly short  duration  because  of  the  rapid 
growth  of  the  city  in  that  direction,  while  it 
was  shown  that  the  streets  could  be  depressed 
under  the  railway  tracks  at  a  cost  not  to  ex- 
ceed $350,000  or  $400,000,  and  that  such  plan 
would  furnish  practically  as  free  and  safe  a 
crossing  for  the  street  traffic  as  would  exist  in 
case  the  tracks  were  depressed,  and  that  the 
method  of  depressing  the  streets  would  be  much 
more  beneficial  to  the  railroad  companies. 
Held,  that  the  ordinances  were  unreasonable 
and  oppressive  and  therefore  void. 

[E3d.    Note. — For  other  cases,   see   Railroads, 
Cent  Dig.  §{  207-304 ;   Dec.  Dig.  §  99.*] 

7.  Municipal  Cobporations  (|  278*)— Orrr 
Council— "PuBuc  Impbovements" — "Pub- 
lic Wobk"—Obdeb— Power  to  Obioihatb — 
Jurisdiction  of  City  Council, 

St  Louis  City  Charter,  art  6,  |  1,  pro- 
vides  that  the  Municipal   Assembly,   by  ordi 
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nances  recommended  by  the  board  of  public 
improvements,  shall  establish  such  streets  as 
may  be  necessary  to  provide  public  thorough- 
fares for  free  and  convenient  traffic.  Section  14 
declares  that  no  ordinance  for  the  construction 
or  reconstruction  of  any  street  of  the  city  shall 
be  passed  unless  recommended  bv  the  board, 
and  defines  "reconstructing"  and  '  repaving"  to 
give  full  power  and  authority  to  reconstmct 
and  repave  by  removing  the  foundations,  curb- 
ing, guttering,  and  wearing  surface  of  the  road- 
way, or  only  such  portions  as  the  ordinance 
prescribes.  Section  17  provides  that  the  board 
shall  recommend  to  the  assembly  all  ordinances 
for  the  establishment  or  change  of  the  grade  of 
streets,  and  for  the  construction  or  reconstruc- 
tion thereof,  and  for  maintenance,  repairing, 
lighting,  cleaning,  and  sprinkling.     Article  6,  { 


Ugl 
27, 


27,  provides  that  the  assembly  shall  have  no 
power  directly  to  contract  for  any  public  work 
or  improvement,  contemplated  by  the  charter, 
but  that  the  board  of  public  improvements  shall 
prepare  and  submit  to  the  assembly  an  ordi- 
nance with  an  estimate  of  the  coat,  etc.  St 
Louis  Rev.  Code,  art.  1,  c.  24,  f  1913,  makes  it 
the  duty  of  the  board  to  prepare,  consider,  and 
recommend  to  the  municipal  assembly  all  ordi- 
nances requiring  the  establishment,  opening,  lo- 
cation, and  graduation  of  streets,  and  for  the 
Improvement,  construction,  reconstruction,  re- 
pairing, and  cleaning  the  same.  Beld.  that  a 
scheme  for  separation  of  railroad  grade  cross- 
ings, contemplating  the  depression  of  the  tracks 
and  the  carrying  of  the  streets  over  them  on 
bridges,  was  a  "public  work"  and  a  "public  im- 
provement," and  hence  ordinances  therefor 
could  not  originate  in  the  Municipal  Assembly, 
and,  not  having  been  proposed  by  the  board  of 
public  improvements,  were  invalid. 

[BH.  Note. — ^For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |{  734-738,  744 ;  Dec. 
Dig.  i  278.* 

For  other  definitions,  see  Words  and  Phrases, 
ToL  6,  pp.  5781,  5792,  6838,  5839;  toL  8,  p. 
7774.1 

In  Blinc.  Appeal  from  St  Louis  Circuit 
Court;  James  E.  Wlthrow,  Judge. 

Suits  by  the  American  Tobacco  Company 
and  the  American  Car  Company  against  the 
Missouri  Paeiflc  Railway  Company  and  oth- 
ers, and  the  City  of  St  Louis,  to  restrain 
the  defendants  from  complying  with  certain 
dty  ordinances  requiring  the  depression  of 
the  tracks  of  the  railroads  and  the  separa- 
tion of  certain  grade  crossings,  at  and  In  the 
vicinity  of  the  Intersections  of  the  defend- 
ants' lines  of  railroad  with  Tower  Grove  Av- 
enue, Park  Avenue,  Old  Manchester  Road, 
and  certain  other  streets,  and  to  enjoin  the 
City  from  requiring  the  railroads  to  comply 
with  such  ordinances.  The  railroad  compa- 
nies having  filed  a  cross-bUl  praying  the 
same  relief,  a  decree  was  rendered  in  favor 
of  the  City,  from  which  complainants  and 
the  railroad  companies  appeal.  Reversed  and 
remanded,  with  directions  to  enter  judgment 
for  complainants  and  the  railroad  companies 
on  their  cross-bills. 

This  action  was  Instituted  in  the  circuit 
court  of  the  city  of  St  Louis,  In  October, 
1909,  by  the  American  Tobacco  Company,  a 
corporation  organized  and  existing  under  the 
laws  of  the  state  of  New  Jersey,  duly  au- 
thorized to  do  business  In  this  state,  and 


the  American  Car  Company,  organized  and 
existing  under  the  laws  of  the  state  of  Mis- 
souri, plaintiffs,  against  the  Missouri  Pacific 
RaUway  Company,  the  St  Louis,  Oak  Hill  & 
Carondelet  Railway  Company,  the  St.  Louis 
&  San  Francisco  Railroad  Company,  corpora- 
tions organized  and  existing  under  the  laws 
of  this  state,  and  the  City  of  St  Louis,  a 
municipal  corporation,  defendants.  The  to- 
bacco company  is  engaged  in  the  manufac- 
ture and  sale  of  tobacco;  the  car  company 
is  engaged  in  the  manufacture  and  sale  of 
cars  for  street  railways;  the  railroad  com- 
panies are  common  carriers  of  freight  and 
passengers  for  hire ;  and  the  city  of  St.  Louis 
exists  and  Is  controlled  by  a  special  charter. 
The  object  of  the  suit  was  to  enjoin  the  rail- 
way companies,  and  each  of  them,  from  com- 
plying with  or  carrying  out  the  provisions 
of  four  ordinances,  Nos.  24358,  24359,  24360. 
and  24361,  enacted  by  the  city  of  St  Louis,, 
relating  to  the  separation  of  certain  grade 
crossings,  at  and  in  the  vicinity  of  the  in- 
tersections of  said  defendants'  lines  of  rail- 
road with  Tower  Grove  avenue.  Park  ave- 
nue. Old  Manchester  Road,  and  other  streets 
of  the  city.  In  that  vicinity,  and  to  enjoin 
the  city  from  requiring  said  railroad  to 
comply  with  said  ordinances.  The  general 
object  and  purpose  of  said  ordinances  was  to 
compel  said  railroad  companies  to  depress 
their  tracks  from  22  to  25  feet  below  the 
present  grade  crossings  of  said  streets  and 
avenues,  and  to  construct  and  maintain  re- 
taining walls,  bridges,  and  viaducts  along 
and  over  said  tracks  at  the  places  aforesaid. 

The  plaintiffs  own  about  30  acres  of  land 
adj&cent  to  or  near  the  Intersection  of  said 
railroads  with  the  streets  and  avenues  be- 
fore mentioned,  upon  which  they  have  con- 
structed and  maintained  large  manufactur- 
ing plants,  worth  about  three  and  a  quarter 
million  of  dollars.  That  their  said  plants  are 
connected  with  said  railroads  by  means  of 
spurs  or  switch  tracks,  which  furnish  them 
ample  transportation  and  shipping  facilities 
for  all  the  raw  material  and  the  finished 
product  of  their  factories,  which  aggregate 
from  18,000  to  20,000  car  loads  in  car  load 
lots  annually.  Practically  the  same  Is  true 
of  the  car  works.  The  suit  was  brought 
jointly  on  behalf  of  the  plaintiffs,  and  all 
others  similarly  situated,  who  might  desire 
to  join  in  the  proceeding.  The  pleadings  In 
the  case  are  exceedingly  lengthy,  covering 
about  165  printed  pages;  and  for  that  rea- 
son, among  others,  we  will  not  undertake  to 
set  them  out,  but  will  sufficiently  outline  the 
issues  tendered  as  to  present  the  questions 
of  fact  and  the  propositions  of  law  to  be  de- 
termined. 

The  petition  sets  out  the  four  ordinances 
previously  mentioned,  and  since  almost  every 
section  of  each  and  all  of  them  Is  challenged 
for  one  cause  or  another,  we  deem  It  best  to 
copy  them  here. 
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Ordinance  Xo.  24358,  approved  April  8, 
1909,  Is  In  words  and  figures  as  follows: 

"An  ordinance  to  provide  for  the  lowering  of 
tbe  tracks  of  the  Missouri  Pacific  Rail- 
way Company  at  its  crossing,  at  Tower 
Grove  avenue,  Park  avenue  and  Old  Man- 
ctiester  Boad  and  to  abolish  said  grade 
crossings  and  to  provide  penalties  for  a 
violation  of  this  ordinance. 
"Be  it  ordained  by  the  Municipal  Assembly 
of  the  city  of  St  Louis  as  follows: 

"Section  1.  The  Missouri  Pacific  Railway 
Company  is  hereby  required  to  lower  its 
tracks  at  the  crossing  thereof  on  Park  ave- 
nue. Old  Manchester  Road  and  Tpwer  Grove 
avenue,  and  to  construct  for  said  streets  over 
and  above  said  tracks  a  substantial  steel 
bridge,  of  design  and  character  as  to  materi- 
al and  workmanship  approved  by  the  board 
of  public  improvements  of  the  city  of  St 
Louis.  Said  bridge  may  have  a  rise,  to  per- 
mit drainage  of  two  feet  In  the  center  above 
the  extremities  at  either  side,  which  extrem- 
ities shall  not  be  above  the  present  grade  of 
said  streets  and  the  elevation  of  said  bridge 
at  the  center  from  the  lowest  chord  thereof 
to  the  top  of  rail  beneath  shall  be  not  less 
than  twenty  feet 

"Sec.  2.  The  work  of  lowering  the  tracks 
shall  commence  within  six  montlis  from  the 
date  of  approval  of  this  ordinance,  and  after 
said  work  has  been  commenced  it  shall  be 
continuously  prosecuted  and  the  same  shall  be 
fully  and  finally  completed  on  or  before  the 
thirty-first  day  of  December,  A.  D.  nineteen 
hundred  and  ten,  unless  prevented  by  strike, 
or  restrained  by  Injunction  or  other  order  or 
process  by  a  court  of  competent  Jurisdiction. 
The  time  during  which  said  railway  company 
shall  be  prevented  by  strike  or  strikes,  or 
legal  proceedings  as  aforesaid,  shall  be  add- 
ed to  the  time  hereby  limited  for  the  com- 
pletion of  said  work,  provided  said  railway 
company  give  notice  In  writing  to  the  city 
counselor  of  the  city  of  St  Louis,  of  the  in- 
stitution of  said  legal  proceedings,  whereupon 
the  city  of  St  Louis  shall  be  permitted  on 
behalf  of  said  railway  company  to  take  part 
in  the  defense  of  any  suits  or  proceedings 
brought  by  any  person  or  persons  seeking  to 
enjoin  or  restrain,  or  in  any  manner  Inter- 
fere with  the  prosecution  of  said  work,  and 
move  for  dissolution  of  such  injunction  and 
restraining  order  and  for  any  other  proper 
order  in  such  suit 

"Sec.  3.  The  said  railway  company  shall 
and  Is  hereby  required  at  Its  own  proper 
cost  and  expense  to  build  and  construct  re- 
taining walls  that  may  be  necessary  to  pro- 
tect the  streets  or  private  property  from  fall- 
ing into  such  excavation  as  may  be  made. 
Said  retaining  walls  to  he  constructed  of 
such  dimension,  such  material  and  such 
workmanship,  as  shall  be  approved  by  the 
Ixwrd  of  public  improvements,  of  the  city  of 
St.  Louis,  provided  that  said  railway  com- 
pany may  make  connections  with  any  private 


property  along  the  line  of  Its  said  road  be- 
tween Chouteau  avenue  and  Kingsbighway, 
and  for  that  purpose  may  build  tracks  or 
elevated  switches  from  Its  tracks  into  sudi 
private  property,  subject  to  the  directions  of 
the  board  of  public  Improvements. 

"Sec.  4.  It  shall  not  be  lawful  for  the  Mis- 
souri Pacific  Railway  Company  to  operate 
any  of  its  engines,  cars,  or  trains  on,  upon 
or  across  the  surface  of  tlie  streets  hereto- 
fore named  in  this  ordinance,  namely:  Park 
avenue.  Old  Manchester  Road  and  Tower 
Grove  avenue,  after  the  thirty-first  day  of 
December,  A.  D.  nineteen  hundred  and  ten, 
unless  the  time  for  completion  of  the  depres- 
sion of  said  tracks  is  delayed  as  provided  In 
section  two  of  this  ordinance. 

"Sec.  5.  Said  railway  company  shall  re- 
pair, keep  and  maintain  said  bridge  as  is 
provided  for,  to  be  constructed  by  said  rail- 
way company  in  this  ordinance,  without  ad- 
ditional charge  or  cost  to  the  city  of  St 
Louis,  and  in  such  order  and  condition  aa 
will  be  satisfactory  to  the  l)oard  of  public 
improvements,  ordinary  wear  excepted,  for  a 
period  of  fifteen  years,  from  and  after  the 
completion  and  acceptance  of  the  same, 
which  keeping  and  maintaining  shall  include 
repairs  or  the  entire  reconstruction  of  the 
same,  the  necessity  for  which  may  be  oc- 
casioned by  or  through  faulty  material  or 
workmanship,  provided,  however,  that  the 
railway  company  shall  not  be  required  to 
keep  or  maintain  any  part  of  said  Improve- 
ment, which  after  its  completion  and  accept- 
ance, shall  have  been  removed  for  the  pur- 
pose of  laying  or  repairing  any  gas,  sewer, 
water  or  other  pipe  or  conduit  in  accordance 
with  a  permit  granted  by  the  city  of  St 
Louis,  or  to  maintain  or  to  renew  any  part 
of  said  Improvement  that  may  have  t)een 
damaged  in  any  manner  by  any  work  which 
shall  have  been  done  in  accordance  with  or 
under  the  authority  of  a  permit,  granted  by 
the  city  o(  St  Louis.  If  said  railway  com- 
pany shall  fail,  neglect  or  refuse  to  r^iair, 
keep  and  maintain  the  said  work,  in  accord- 
ance with  this  section,  within  thirty  days 
after  notice  so  to  do,  from  the  president  of 
the  board  of  public  improvements,  the  presi- 
dent of  said  board  may  proceed  to  do  or 
cause  to  have  done  the  work  necessary  to 
comply  with  the  same,  and  collect  the  cost 
and  the  expense  thereof  from  the  said  rail- 
way company. 

"Sec.  6.  Should  the  Missouri  Pacific  Rail- 
way Company  fall  to  depress  its  tracks  un- 
der said  crossing  or  otherwise  to  comply 
with  all  the  provisions  of  this  ordinance,  or 
run  any  engine,  car  or  trains  over,  on,  along 
or  across  said  Park  avenue.  Old  Manchester 
Road  and  Tower  Grove  avenue,  upon  the  sur- 
face of  such  streets,  after  the  first  day  of 
January,  A.  D.  nineteen  hundred  and  eleven, 
such  failure  or  act  shall  be  deemed  a  misde- 
meanor, and  said  company  shall  be  punished 
by  a  fine  of  not  less  than  two  hundred  and 
fifty  dollars  nor  more  than  five  hundred  dol- 
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Ian  for  snch  Tlolatlon  of  tbls  ordinance,  and 
tile  passage  of  eacb  and  every  car,  engine  or 
train,  shall  be  considered  a  separate  and  In- 
dependent misdemeanor.  Should  any  engi- 
neer, conductor  or  other  employe  violate  this 
ordinance  by  running  or  directing  the  move- 
ment of  any  engine,  car  or  trains  of  the 
Missouri  Pacific  Railway  upon  grade  across 
the  streets  named.  Park  avenue.  Old  Man- 
chester Road  and  Tower  Orove  avenue,  such 
action  shall  be  deemed  and  considered  a  mis- 
demeanor and  shall  be  punishable  upon  con- 
viction In  the  police  courts  of  the  city  of  St. 
Lonls,  by  a  fine  of  not  less  than  fifty  dollars 
nor  more  than  two  hundred  and  fifty  dol- 
lars." 

Ave  copy  ordinance  No.  24361  in  this  con- 
nection because  It  relates  to  the  same  rail- 
road that  No.  24358  does: 

"An  ordinance  to  provide  for  lowering  the 
tracks  of  the  Missouri  Pacific  Railway  at 
its  crossing  at  Tower  Grove  avenue,  _Park 
avenue  and  Old  Manchester  Road,  and  to 
abolish  said  grade  crossing  and  to  pro- 
vide penalties  for  a  violation  of  this  ordi- 
nance and  to  amend  a  portion  of  ordi- 
nance number  nineteen  thousand,  nine 
hundred  and  ninety-two,  entitled  'An  or- 
dinance authorizing  the  Missouri  Pacific 
Railway  Company  to  construct,  maintain 
and  operate  tracks  across  Old  Manchester 
Road,  Tower  Grove  avenue  and  Kings- 
highway,  Race  Course  avenue  along  Tes- 
son  street  and  across  Seventieth  street, 
Ivory  avenue,  Virginia  avenue,  Michigan 
avenue,  Minnesota  avenue,  Pennsylvania 
avenue  and  the  alleys  in  city  blocks  three 
thousand  one  hundred  and  sixty-five  and 
three  thousand  one  hundred  and  sixty- 
four.' 

"Be  it  ordained  by  the  Municipal  Assembly 
of  the  dty  of  St  Louis,  as  follows: 

"Section  1.  The  Missouri  Pacific  Railway 
Company  is  hereby  required  to  lower  its 
tracks  at  the  crossing  thereof  on  Park  ave- 
nue. Old  Manchester  Road  and  Tower  Grove 
avenue,  and  to  construct  for  said  streets, 
over  and  above  said  tracks,  a  substantial 
steel  bridge,  of  design  and  character  as  to 
material  and  workmanship,  approved  by  the 
board  of  public  improvements  of  the  dty  of 
St  Louis.  Said  bridge  may  have  a  rise,  to' 
permit  drainage,  of  two  feet  in  the  center 
above  the  extremities  at  either  side,  which 
extremities  shall  not  be  above  the  present 
grades  of  said  streets,  and  the  elevation  of 
said  bridge  at  the  center  from  the  lowest 
chord  thereof  to  the  top  of  rail  beneath  shall 
not  be  less  tlian  twenty  feet 

"Sec.  2.  The  work  of  lowering  the  tracks 
shall  commence  within  six  monttis  from  the 
date  of  approval  of  this  ordinance,  and  after 
said  work  lias  been  commenced,  It  shall  be 
continuously  prosecuted  and  the  same  shall 
be  fully  and  finally  completed  on  or  before 
the  tblrty-flrst  day  of  December,  A.  D.  nine- 
teen hundred  and  ten,  unless  prevented  by 


strike  or  strikes,  or  restrained  by  injunction 
or  other  order  or  process  by  a  court  of  com- 
petent Jurisdiction.  The  time  during  which 
said  railway  company  shall  be  prevented  by 
strike  or  strikes,  or  legal  proceedings  as 
aforesaid,  shall  be  added  to  the  time  hereby 
limited  for  the  completion  of  said  work,  pro- 
vided said  railway  company  give  notice  in 
writing  to  the  city  counselor  of  the  city  of 
St  Louis  of  the  institution  of  said  legal  pro- 
ceedings, whereupon  the  city  of  St  Louis 
shall  be  permitted  on  behalf  of  said  railway 
company  to  take  part  in  the  defense  of  any 
suit  or  proceedings  brought  by  any  x)erson  or 
persons  seeking  to  enjoin  or  restrain,  or  in 
any  manner  interfere  with  the  prosecution 
of  said  work  and  move  for  dissolution  of 
such  injunction  and  restraining  order,  and 
for  any  other  proper  order  In  such  suit 

"Sec.  3.  The  said  railway  company  shall 
be  and  is  hereby  required  at  its  own  proper 
cost  and  expense  to  build  and  construct  re- 
taining walls  that  may  be  necessary  to  pro- 
tect the  streets  or  private  property  from  fall- 
ing into  such  excavation  as  may  be  made. 
Said  retaining  walls  to  be  constructed  of 
such  dimensions,  such  material  and  such 
workmanship  as  may  be  approved  by  the 
board  of  public  improvements  of  the  city  of 
St  Louis,  provided  that  said  railway  com- 
pany may  make  connections  with  any  private 
property  along  the  line  of  its  said  road,  be- 
tween Chouteau  avenue  and  Kingshlghway, 
and  for  that  purpose  may  build  tracks  or 
elevated  switches  from  its  tracks  into  such 
private  property,  subject  to  the  directions  of 
the  said  board  of  public  Improvements. 

"Sec.  4.  It  shall  not  be  lawful  for  the  Mis- 
souri Pacific  Railway  Company  to  operate 
any  of  Its  engines,  cars  or  trains  on,  upon  or 
across  the  surface  of  the  streets  heretofore 
named  in  this  ordinance,  namely;  Park  ave- 
nue,. Old  Manchester  Road  aud  Tower  Grove 
avenue,  after  the  thirty-first  day  of  Decem- 
ber, A.  D.  nineteen  hundred  and  ten,  unloss 
the  time  for  the  completion  of  the  depression 
of  said  tracks  Is  delayed,  as  provided  in  sec- 
tion two  of  this  ordinance. 

"Sec.  5.  Said  railway  company  shall  re- 
pair, keep  and  maintain  said  bridge  which  is 
provided  to  be  constructed  by  said  railway 
company  in  tlds  ordinance,  without  addi- 
tional ctiarge  or  cost  to  the  city  of  St.  Louis, 
aud  in  such  order  and  condition  as  will  be 
satisfactory  to  the  board  of  public  Improve- 
ments, ordinary  wear  excepted,  for  a  period 
of  fiftieen  years,  from  and  after  the  comple- 
tion and  acceptance  of  the  same,  which  keep- 
ing and  maintaining  shall  include  repairs 
or  the  entire  reconstruction  of  the  same,  the 
necessity  for  which  may  be  occasioned  by 
or  through  faulty  material  or  workmanship, 
provided,  however,  that  the  railway  company 
shall  not  be  required  to  keep  or  maintain 
any  part  of  said  Improvement,  which  after 
its  completion  and  acceptance  shall  have 
been  removed  for  the  purpose  of  laying  or 
repairing  any  gas,  sewer,  water  or  other  pipe 
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or  conduit  in  accordance  witb  a  permit 
granted  by  tbe  city  of  St  Louis,  or  to  main- 
tain or  to  renew  any  part  of  said  improve- 
mentj  that  may  have  been  damaged  in  any 
manner  by  any  work  which  shall  have  been 
done  in  accordance  with  or  under  the  an- 
thority  of  a  permit  granted  by  the  city  of 
St.  Louis.  If  said  railway  company  shall 
fall,  neglect  or  refuse  to  repair,  keep  and 
maintain  the  said  work,  In  accordance  with 
this  section,  within  thirty  days  after  notice 
so  to  do,  from  the  president  of  the  board  of 
public  improvements,  the  president  of  said 
board  may  proceed  to  do  or  cause  to  have 
done  the  work  necessary  to  comply  with  the 
same  and  collect  the  cost  and  the  expense 
thereof  from  the  said  railway  company. 

"Sec.  6.  Should  the  Missouri  Pacific  Ball- 
way  Company  fall  to  depress  its  tracks  no- 
der  said  crossings  or  otherwise  to  comply 
with  all  the  provisions  of  this  ordinance  or 
run  any  engines,  cars  or  trains  over,  on, 
along  or  across  said  Park  avenue.  Old  Man- 
chester' Road  and  Tower  Grove  avenue,  upon 
the  surface  of  such  streets,  after  the  first 
day  of  January,  A.  D.  nineteen  hundred  and 
eleven,  such  failure  or  act  shall  be  deemed 
a  misdemeanor  and  said  company  shall  be 
punishable  by  a  fine  of  not  less  than  two 
hundred  and  fifty  dollars  nor  more  than  fire 
hundred  dollars  for  such  violation  of  this  or- 
dinance, and  the  passage  of  each  and  every 
engine,  car  or  train  shall  be  considered  a  sep- 
arate and  independent  misdemeanor.  Should 
any  engineer,  conductor  or  other  employe  vio- 
late this  ordinance  by  running  or  directing 
the  movement  of  any  engine,  car  or  train  of 
the  Missouri  Pacific  Railway,  upon  grade 
across  the  streets  named:  Park  avenue.  Old 
Manchester  Road  and  Tower  Orove  avenue, 
such  action  shall  be  deemed  and  considered 
a  misdemeanor,  and  shall  be  punishable  up- 
on conviction  in  the  police  court  of  the.  city 
of  St  Louis  by  a  fine  of  not  less  than  fifty 
dollars  nor  more  than  two  hundred  and 
fifty  dollars. 

"Sec.  7.  Section  one  of  ordinance  number 
nineteen  thousand  nine  hundred  and  ninety- 
two,  entitled,  'An  ordinance  authorizing  the 
Missouri  Pacific  Railway  Company  to  con- 
struct, maintain  and  operate  tracks  across 
Old  Manchester  Road,  Tower  Grove  avenue, 
Klngshlghway,  Race  Course  avenue,  and  along 
Tesson  street,  and  across  Seventh  street  Ivo- 
ry avenue,  Virginia  avenue,  Michigan  ave- 
nue, Minnesota  avenue,  Pennsylvania  avenue 
and  the  alleys  in  city  blocks  three  thousand 
one  hundred  and  sixty-four  and  three  thou- 
sand one  hundred  and  sixty-five,'  is  hereby 
amended  by  striking  out  after  the  first  word 
'across'  and  the  word  'filings'  the  words  the 
Old  Manchester  Road,  Tower  Grove  avenue 
and' ;  also  by  adding  after  the  word  'sixty- 
four'  at  the  end  of  said  section  one  the 
words  'provided  that  said  Missouri  Pacific 
Railway  Company  may  operate  the  north- 
ernmost track  across  Old  Manchester  Road 
and  Tower  Grove  avenue  until  Its  said  traclcs 


are  depressed  at  the  crossings  of  said  road 
and  avenue  in  such  manner  as  may  be  re- 
quired by  ordinance  of  the  dty  of  St  Lou- 
is,'   so   that   said    section   one   when    tbos 
amended  shall  read  as  follows:    'Section  1- 
The   Missouri  Pacific  Railway   Company   Is 
hereby  authorized  to  construct  maintain  and 
operate  a  track,  being  an  extension  of  its 
northernmost  track  westwardly  across  Kings- 
highway,    and    also    a    track    across    Race 
Course  avenue;    and  also  a  track   from   a 
point  on  the  north  Une  of  city  block  three 
thousand  one  hundred  and  sixty-eight  along 
Tesson  street  and  across  Seventh  street  Ivo- 
ry avenue,  Virginia  avenue,  Michigan  ave- 
nue, Minnesota  avenue  and  Pennsylvania  av- 
enue, through  city  blocks  three  thousand  one 
hundred  and  sixty-five,  three  thousand  one 
hundred  and  sixty-four,  three  thousand  one 
hundred  and  sixty-three,  three  thousand  one 
hundred  and  sixty-two,  three  thousand  one 
hundred  and  sixty-one  and  tlvee  thousand 
one  Jiundred  and  sixty,  and  across  the  al- 
leys in  city  blocks  three  thousand  one  hun- 
dred and  sixty-five  and  three  thousand  one 
hundred  and  sixty-four,  provided  that  said 
Missouri  Pacific  Railway  Company  may  op- 
erate its  said  northernmost  track  across  Old 
Manchester  Road  and  Tower  Grove  avenue 
until  its  said  tracks  are  depressed  at  tbe 
crossings  of  said  road  and  avenue  in  such 
manner  as  may  be  required  by  ordinance  of 
the  city  of  St  Louis.' 

"Sec.  8.  The  city  of  St  Louia  reserves  the 
right  to  amend,  alter  or  repeal  this  ordi- 
nance at  any  time." 

Ordinance  24359,  approved  April  8,  1909, 
was  and  is  in  words  and  figures  as  follows, 
to  wit: 

"An  ordinance  to  provide  for  the  lowering  of 
the  traclcs  of  the  St  Louis  and  San  Fran- 
cisco Railroad  Company  at  its  crossing, 
at  Tower  Grove  avenue.  Park  avenue  and 
Old  Manchester  Road  and  to  abolish  said 
grade  crossings  and  to  provide  penalties 
for  a  violation  of  tliis  ordinance. 
"Be  It  ordained  by  tbe  Municipal  Ass^n- 
bly  of  the  dty  of  St  Louis  as  follows: 

"Section  1.  The  St  Louis  and  San  Francis- 
co Railroad  Company  is  hereby  required  to 
lower  its  tracks  at  the  crossing  thereof  on 
Park  avenue.  Old  Manchester  Road  and 
Tower  Grove  avenue,  and  to  construct  for 
said  streets,  over  and  above  said  tracks,  sub- 
stantial steel  bridges,  of  design  and  cliarac- 
ter  as  to  material  and  workmanship,  approv- 
ed by  the  board  of  public  Improvements  of 
the  city  of  St  Louis.  Said  bridges  may  liave 
a  rise,  to  permit  drainage,  of  two  feet  in  the 
center  above  tbe  extremities  at  either  side 
which  extremities  shall  not  be  above  the 
present  grade  of  said  streets  and  the  eleva- 
tion of  said  bridges  at  the  center  from  the 
lowest  chord  thereof  to  the  top  of  rail  be- 
neath shall  be  not  less  than  twenty  feet 

"Sec.  2.  The  work  of  lowering  the  track? 
shall  commence  within  six  montlis  from  the 
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date  of  approval  of  this  ordinance,  and  after 
said  work  has  been  commenced,  It  shall  be 
continuously  prosecuted  and  the  same  shall 
be  fully  and  finally  completed  on  or  before 
the  thlrty-flrst  day  of  December,  A,  D.  nine- 
teen hundred  and  ten,  unless  prevented  by 
strike  or  strikes,  or  restrained  by  Injunction 
or  other  order  or  process  by  a  court  of  com- 
petent Jurisdiction.  The  time  during  which 
said  railroad  company  shall  be  prevented  by 
strike  or  strikes,  or  legal  proceedings  as 
aforesaid,  shall  be  added  to  the  time  hereby 
limited  for  the  completion  of  said  work,  pro- 
vided said  railroad  company  give  notice  in 
writing  to  the  city  counselor  of  the  city  of 
St.  Louis  of  the  institution  of  said  legal  pro- 
ceedings, whereupon  the  city  of  St  Louis 
shall  be  permitted  on  behalf  of  said  railroad 
company  to  take  part  In  the  defense  of  any 
suit  or  proceedings  brought  by  any  person 
or  persons  seeking  to  enjoin  or  restrain,  or 
in  any  manner  interfere  with  the  prosecu- 
tion of  said  work,  and  move  for  dissolution 
of  such  injunction  and  restraining  order, 
and  for  any  other  proper  order  in  such  suit. 

"Sec.  8.  The  said  railroad  company  shall 
and  is  hereby  required  at  Its  own  proper 
cost  and  expense  to  build  and  constrnct  re- 
taining walls  that  may  be  necessary  to  pro- 
tect the  streets  or  private  property  from 
falling  into  such  excavation  as  may  be  made. 
Said  retaining  walls  to  be  constructed  of 
such  dimensions,  such  materials  and  such 
workmanship  as  shall  be  approved  by  the 
board  of  public  improvements,  of  the  city  of 
St  Louis,  provided  that  said  railroad  com- 
pany may  make  connections  with  any  pri- 
vate property  along  the  line  of  its  said  road, 
between  Chouteau  avenue  and  Klngshlgh- 
way,  and  for  ttiat  purpose  may  build  tracks 
or  elevated  switches  from  its  tracks  into 
such  private  property,  subject  to  the  direc- 
tions of  the  board  of  public  improvements. 

"Sec.  4.  It  shall  not  be  lawful  for  the  St 
Louis  and  San  Francisco  Railroad  Company 
to  operate  any  of  its  engines,  cars  or  trains 
on,  npon  or  across  the  surface  of  the  streets 
heretofore  named  in  this  ordinance,  namely: 
Park  avenue,  Old  Manchester  Road  and  Tow- 
er Grove  avenue,  after  the  thirty-first  day  of 
December,  A.  D.  nineteen  hundred  and  ten, 
unless  the  time  for  completion  of  the  depres- 
sion of  said  tracks  is  delayed  as  provided 
in  section  two  of  this  ordinance.. 

"Sec.  5.  Said  railroad  company  shall  re- 
pair, keep  and  maintain  said  bridges  as  are 
provided  for  to  be  constructed  by  said  rail- 
road company  in  this  ordinance,  without  ad- 
ditional charge  or  cost  to  the  city  of  St 
Louis,  and  in  such  order  and  condition  as 
will  be  satisfactory  to  the  board  of  public  im- 
provements, ordinary  wear  excepted  for  a  pe- 
riod of  fifteen  years,  from  and  after  the  com- 
pletion and  acceptance  of  the  same,  which 
keeping  and  maintaining  shall  include  re- 
pairs or  the  entire  reconstruction  of  the 
same,  the  necessity  for  which  may  be  occa- 
sioned   by  or  through    faulty    material   or 


workmanship,  provided  however,  that  the 
railroad  company  shall  not  be  required  to 
keep  or  maintain  any  part  of  said  improve- 
ment, which  after  its  completion  and  accept- 
ance shall  have  been  removed  for  the  pur- 
pose of  laying  or  repairing  any  gas,  sewer, 
water  or  other  pipe  or  conduit  In  accordance 
with  a  permit  granted  by  the  city  of  St  Lou- 
is, or  to  maintain  or  to  renew  any  part  of 
said  improvement  that  may  have  been  dam- 
aged in  any  manner  by  any  work  which  shall 
have  been  done  in  accordance  with  or  under 
the  authority  of  a  permit,  granted  by  the 
city  of  St  Louis.  If  said  railroad  company 
shall  fall,  neglect  or  refuse  to  repair,  keep 
and  maintain  the  said  work  in  accordance 
with  this  section,  within  thirty  days  after 
notice  BO  to  do  from  the  president  of  the 
board  of  public  improvements,  the  president 
of  said  board  may  proceed  to  do  or  cause  to 
have  done  the  work  necessary  to  comply 
with  the  same,  and  collect  the  cost  and  the 
expense  thereof  from  the  said  railroad  com- 
pany. 

"Sec.  6.  Should  the  St  Louis  and  San  Fran- 
cisco railroad  company  fall  to  depress  its 
tracks  under  said. crossings  or  otherwise  to 
comply  with  all  the  provisions  of  this  or- 
dinance, or  run  any  engine,  car  or  trains 
over,  on,  along  or  across  said  Park  avenue. 
Old  Manchester  Road  and  Tower  Grove  ave- 
nue, upon  the  surface  of  such  streets,  after 
the  first  day  of  January,  A.  D.  nineteen  hun- 
dred and  eleven,  such  failure  or  act  shall  be 
deemed  a  misdemeanor,  and  said  company 
shall  be  punished  by  a  fine  of  not  less  than 
two  hundred  and  fifty  dollars  nor  more 
than  five  hundred  dollars  for  such  violation 
of  this  ordinance,  and  the  passage  of  each 
and  every  car,  engine,  or  train,  shall  be  con- 
sidered a  separate  and  independent  misde- 
meanor. Should  any  engineer,  conductor 
or  other  employe  violate  this  ordinance  by 
running  or  directing  the  movement  of  any 
engine,  car  or  trains  of  the  St  Louis  and 
San  Francisco  Railroad  Company  upon  grade 
across  the  streets  named:  Park  avenue.  Old 
Manchester  Road  and  Tower  Grove  avenue, 
such  action  shall  be  deemed  and  considered 
a  misdemeanor,  and  shall  be  punishable  up- 
on conviction  in  the  police  courts  of  the  city 
of  St  Louis,  by  a  fine  of  not  less  than  fifty 
dollars  nor  more  than  two  hundred  and  fifty 
dollars." 

Ordinance  24359,  approved  April  8,  1909, 
was  and  is  in  words  and  figures  as  follows, 
to  wit: 

"An  ordinance  to  provide  for  the  lowering  of 
the  tracks  of  the  St  Louis,  Oak  Hill 
and  Carondelet  Railway  Company  at  its 
crossings  at  Tower  Grove  avenue.  Old 
Manchester  Road,  McRee  avenue.  Eager 
Road  and  Shaw  avenue,  to  abolish  grade 
'  crossings  thereat  and  to  provide  penalties 
for  the  violation  of  this  ordinance,  and  to 
repeal  ordinance  number  eighteen  thou- 
sand one  hundred  and  eighty-five,  enti- 
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tied,  'An  ordinance  authorizing  the  St 
Louis,  Oak  Hill  and  Carondelet  Railway 
Company  to  construct,  maintain  and  oper- 
ate a  track  across  McRee  avenue,  Old 
Manchester  Road  and  Tower  Grove  ave- 
nue.' 
"Be  it  ordained  by  the  Municipal  Assembly 
of  the  city  of  St  Louis  as  follows: 

"Sec.  1.  The  St  Louis,  Oak  Hill  and  Car- 
ondelet Railway  Company  is  hereby  required 
to  lower  its  tracks  at  the  crossing  thereof 
on  Tower  Grove  avenue,  Old  Manchester 
Road,  McRee  avenue,  Eager  Road  and  Shaw 
avenue  and  to  construct  for  said  streets 
over  and  above  said  tracks,  substantial  steel 
bridges,  of  design  and  character  as  to  ma- 
terial and  workmanship  approved  by  the 
board  of  public  improvements  of  the  city  of 
St  Louis.  Said  bridges  may  have  a  rise,  to 
permit  drainage,  of  two  feet  in  the  center 
above  the  extremities  at  either  side,  which 
extremities  shall  not  be  above  the  present 
grades  of  said  streets  and  the  elevation  of 
said  bridges  at  the  center  from  the  lowest 
chord  thereof  to  the  top  of  rail  beneath 
shall  be  not  less  than  twenty  feet. 

"Sec.  2.  The  work  of  lowering  the  trades 
shall  commence  within  six  months  from  the 
date  of  approval  of  this  ordinance,  and  after 
said  work  has  been  commenced,  it  shall  be 
continuously  prosecuted  and  the  same  shall 
be  fully  and  Anally  completed  on  or  before 
the  thirty-first  day  of  December,  A.  D.  nine- 
teen hundred  and  ten,  unless  prevented  by 
strike  or  strikes,  or  restrained  by  Injunction 
or  other  order  or  process  by  a  court  of  com- 
petent Jurisdiction.  The  time  during  which 
said  railway  company  shall  be  prevented  by 
strike  or  strikes,  or  legal  proceedings,  as 
aforesaid,  shall  be  added  to  the  time  hereby 
limited  for  the  completion  of  said  work, 
provided  said  railway  company  give  notice  in 
writing  to  the  city  counselor  of  the  city  of 
St  Louis  of  the  institution  of  said  legal  pro- 
ceedings, whereupon  the  city  of  St  Louis 
shall  be  permitted  on  behalf  of  said  railway 
company  to  take  part  In  the  defense  of  any 
suit  or  proceedings  brought  by  any  person 
or  persons  seeking  to  enjoin  or  restrain,  or 
in  any  manner  interfere  with  the  prosecu- 
tion of  said  work  and  move  for  dissolution 
of  such  injunction  and  restraining  order, 
•  and  for  any  other  proper  order  in  such  suit 
"Sec.  3.  The  said  railway  company  shall 
and  is  hereby  required  at  its  own  proper 
cost  and  expense  to  build  and  construct  re- 
taining walls  that  may  be  necessary  to  pro- 
tect the  streets  or  private  property  from 
falling  Into  such  excavation  as  may  be  made. 
Said  retaining  walls  to  be  constructed  of 
such  dimensions,  such  material  and  such 
workmanship  as  shall  be  approved  by  the 
board  of  public  Improvements  of  the  city 
of  St.  Louis,  provided  that  said  railway  com- 
pany may  make  connections  with  any  pri- 
vate property  along  the  line  of  its  said  road 
between  the  property  of  the  Liggett  and  My- 
ers Tobacco   Company   in   city   block   four 


thousand  nine  hundred  and  seventy-three  and 
Klngshlghway  as  provided  by  ordinance 
number  eighteen  thousand  one  hundred  and 
eighty-five  and  for  that  purpose  may  build 
tracks  or  elevated  switches  from  its  tracks 
into  such  private  property,  subject  to  the  di- 
rections of  the  board  of  public  improvements. 

"Sec.  4.  It  shall  not  be  lawful  for  the  St. 
Louis,  Oak  Hill  and  Carondelet  Railway 
Company,  to  operate  any  of  Its  engines,  cars 
or  trains  on,  upon  or  across  the  surface  of 
the  streets  heretofore  named  in  this  ordi- 
nance, namely:  Tower  Grove  avenue.  Old 
Manchester  Road,  McRee  avenue.  Eager 
Road  and  Shaw  avenue,  after  the  thirty-first 
day  of  December,  A.  D.,  nineteen  hundred 
and  ten,  unless  the  time  for  completion  of 
the  depression  of  said  tracks  is  delayed  as 
provided  In  section  two  of  this  ordinance. 

"Sec.  5.  Said  railway  company  shall  re- 
I>alr,  keep  and  maintain  said  bridges  as  are 
provided  for,  to  be  constructed  by  said  rail- 
way company  In  this  ordinance,  without  ad- 
ditional charge  or  cost  to  the  dty  of  St  Lou- 
is, and  in  such  order  and  condition  as  will 
be  satisfactory  to  the  board  of  public  Im- 
provements, ordinary  wear  excepted,  for  a 
period  of  fifteen  years  from  and  after  the 
completion  and  acceptance  of  the  same,  which 
keeping  and  maintaining  shall  include  re- 
pairs or  the  entire  reconstruction  of  the 
same,  the  necessity  for  which  may  be  occa- 
sioned by  or  through  faulty  material  or 
workmanship,  provided  however,  that  the 
railway  company  shall  not  be  required  to 
keep  or  maintain  any  part  of  said  improve- 
ment, which  after  its  completion,  and  ac- 
ceptance shall  have  been  removed  for  the 
purpose  of  laying  or  repairing  any  gas,  sewer, 
water  or  other  pipe  or  conduit  in  accordance 
with  a  permit  granted  by  the  city  of  St  Loa- 
is  or  to  maintain  or  to  renew  any  part  of 
said  Improvement  that  may  have  been  dam- 
aged in  any  manner  by  any  work  which  shall 
have  been  done  in  accordance  with  or  under 
the  authority  of  a  permit,  granted  by  the  city 
of  St  Louis.  If  said  railway  company  shall 
fall,  neglect  or  refuse  to  repair,  keep  and 
maintain  the  said  work,  in  accordance  with 
this  section,  within  thirty  days  after  notice 
so  to  do,  from  the  president  of  the  board  of 
public  improvements,  the  president  of  said 
board  may  proceed  to  do  or  cause  to  have 
done  the  work  necessary  to  comply  with  the 
same,  and  collect  the  cost  and  the  expense 
thereof  from  the  said  railway  comiiany. 

"Sec.  6.  Should  the  St  Louis,  Oak  Hill 
and  Carondelet  Railway  Company  fall  to  de- 
press its  tracks  under  said  crossing  or  other- 
wise to  comply  with  all  the  provisions  of 
this  ordinance,  or  run  any  engine,  car  or 
trains  over,  on,  along  or  across  Tower  Grove 
avenue.  Old  Manchester  Road,  McRee  ave- 
nue. Eager  Road  and  Shaw  avoiue,  upon  the 
surface  of  such  streets,  after  the  first  day  of 
January,  A.  D.  nineteen  hundred  and  elev- 
en, such  failure  or  act  shall  be  deemed  a 
misdemeanor    and   said   company   shall    be 


Digitized  by 


Ljoogle 


Mo.) 


AMERICAN  T0BACX30  CO.  v.  MISSOURI  PAC.  RY.  CO. 


609 


punished  by  a  fine  of  not  less  than  two  hun- 
dred and  fifty  dollars  nor  more  than  five  hun- 
dred dollars  for  such  violation  of  this  ordi- 
nance, and  the  passage  of  each  and  every 
car,  engine  or  train,  shall  be  considered  a 
separate  and  Independent  misdemeanor. 
Should  any  engineer,  conductor,  or  other  em- 
ployC  violate  this  ordinance  by  running 
or  directing  the  movement  of  any  engine, 
car  or  trains  of  the  St  Louis,  Oak  Hill  and 
Carondelet  Railway,  upon  grade  across  the 
streets  named:  Tower  Orove  avenue.  Old 
Manchester  Road,  McRee  avenue,  Eager  Road 
and  Shaw  avenue,  such  action  shall  be  deem- 
ed and  considered  a  misdemeanor,  and  shall 
be  punishable  upon  conviction  In  the  police 
court  of  the  city  of  St  Louis,  by  a  fine  of 
not  less  than  fifty  dollars  nor  more  than 
two  hundred  and  fifty  dollars. 

"Sec.  7.  Ordinance  number  eighteen  thou- 
sand, one  hundred  and  eighty-five,  entitled: 
'An  ordinance  authorizing  the  St  7x)uls,  Oak 
HUl  and  Carondelet  Railway  Company  to 
construct  a  railroad  track  across  McRee  ave- 
nue. Old  Manchester  Road  and  Tower  Orove 
avenue,'  Is  hereby  repealed,  provided  that 
said  St  Louis,  Oak  Hill  and  Carondelet  Rail- 
way Company  may  operate  said  track  across 
McRee  avenue,  until  its  said  tracks  are  de- 
pressed at  that  point  as  provided  in  the  fore- 
going sections  of  this  ordinance." 

The  validity  of  all  of  these  ordinances  is 
assailed  by  the  petition  for  numerous  rea- 
sons, the  following  among  others:  (a)  That 
said  ordinances  did  not  originate  with  the 
board  of  public  improvements  of  the  city  of 
St  Louis,  as  required  by  the  charter  there- 
of, (b)  The  lowering  of  said  streets  will 
greatly  and  Irreparably  damage  the  plain- 
tltts  and  all  others  similarly  situated,  (c) 
That  the  city  has  no  power  under  Its  char- 
ter to  require  the  defendant  railroads  to 
lower  their  tracks  as  provided  by  said  or- 
dinances. 

The  answw  of  the  city  of  St  Louis  ad- 
mits many  of  the  allegations  of  the  petition, 
but  denies  the  Invalidity  of  said  ordinances. 
For  further  answer  this  defendant  alleged 
that  the  said  Intersection  of  the  tracks  of 
defendant  railroad  companies  is  also  the 
point  of  convergence  of  Old  Manchester  Road, 
Park  avenue.  Tower  Grove  avenue  and  Race 
Course  avenue,  all  public  highways;  that 
said  point  of  convergence  Is  In  a  thickly  popu- 
lated section  of  said  city;  that  through  said 
section,  and  along  said  highways,  there  pass- 
es, at  all  hours  of  the  day,  a  great  volume  of 
traffic  from  other  sections  of  said  city  and 
from  beyond  the  limits  thereof,  amounting  to 
and  averaging  more  than  2,000  vehicles  and 
more  than  6,000  pedestrians  per  day;  that 
upon  the  surface  and  established  grade  of 
Tower  Orove  avenue  and  Old  Manchester 
Road  are  laid  the  tracks  of  the  United  Rail- 
ways Company  of  St  Louis,  a  street  railway 
company  operating  two  lines  of  cars  thereon 
for  the  transportation  of  passengers;    that 


under  the  provisions  of  ordinance  21113,  ap- 
proved April  6,  1903,  said  United  Railways 
Company  of  St  Louis  Is  required  to  run  its 
cars  on  said  lines  and  across  said  intersec- 
tion, between  the  hours  of  5:30  a.  m.  and  12 
midnight,  at  intervals  of  six  and  seven  min- 
utes; that  if  so  operated  its  cars  would  cross 
said  intersection  more  than  600  times  each 
day;  that  the  average  number  of  passengers 
carried  by  said  cars  is  10;  that  said  inter- 
section Is  less  than  one  mile  distant  from 
BVrest  Park  and  Tower  Grove  Park,  two  of 
the  principal  public  parks  of  this  defendant; 
that  said  Intersection  is  within  less  than  one- 
half  of  a  mile  from  th^  Missouri  Botanical 
Garden,  which  said  Forest  Park,  Tower 
Grove  Park  and  Missouri  Botanical  Garden 
are  three  of  the  principal  pleasure  grounds  of 
the  people  of  said  city  and  of  others  who  may 
be  temporarily  visiting  or  resident  therein; 
that  the  defendant  railroad  companies  oper- 
ate passenger,  freight,  and  switching  trains 
on  the  tracks  of  their  said  roads  and  cross- 
ing the  said  highways  upon  the  same  grade 
with  the  said  street  cars  and  vehicles  and 
pedestrians,  and  that  the  number  of  said 
trains  averages  more  than  150  per  day. 

This  defendant  alleges  that  the  presence 
of  the  tracks  of  the  said  defendant  rail" 
road  companies,  and  the  operation  of  their 
said  trains  thereon,  upon  the  same  grade 
with  the  said  public  highways,  did,  at  the 
time  of  the  passage  of  the  said  ordinanc- 
es, render  the  said  Intersections,  and  still 
do  render  the  same,  unsafe  for  use  by  the 
public;  that  the  operation  of  the  trains  of 
the  said  defendant  railroad  companies  at  said 
intersections  Is  a  constant  source  of  delay  to 
the  traffic  on  said  highways,  and  a  source  of 
great  inconvenience  to  the  public,  and  the 
presence  of  the  said  tracks  and  the  operation 
of  said  trains  did,  at  the  time  of  the  passage 
of  said  ordinances  constitute,  and  still  con- 
stitute, a  nuisance  dangerous  to  the  public, 
a  constant  menace  and  source  of  terror  to 
persons  crossing  the  tracks  of  the  said  de- 
fendants at  said  intersections;  and  in  addi- 
tion to  creating  an  unsafe  condition,  occa- 
sioning delays  to  public  traffic  and  being  a 
nuisance  and  a  menace  as  aforesaid,  the  said 
tracks  and  the  said  trains  operated  thereon, 
upon  the  said  grade,  have  greatly  depreciat- 
ed, and  If  not  abated  will  still  further  depre- 
ciate, the  value  of  property  of  citizens  of  this 
defendant  situated  in  the  neighborhood  of 
said  interesections.  This  defendant  further 
alleges  that  the  amount  of  traffic  on  said 
highways  and  at  said  intersections  for  a  long 
time  past  has  been  and  Is  now  steadily  in- 
creasing. 

The  answer  and  cross-bill  of  the  St  Louis 
&  San  Francisco  Railway  Company  assailed 
the  validity  of  said  ordinance  No.  24359,  for 
various  reasons,  and  among  others  the  fol- 
lowing: ' 

That  the  right  to  operate  Its  lines  of  rail- 
road in  the  city  of  St  Loula  was  acquired  un- 
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der  authority  of  the  Oonstitntlon  and  laws  of 
the  state  of  Missouri,  the  ordinances  of  the 
city  of  St  Iiouls,  and  the  provisions  of  the 
railroad's  charter.  That  in  connection  with 
the  main  tracks  of  Its  line  and  in  the  vicinity 
of  Tower  GroTe  avenue  and  Old  Manchester 
Road,  and  for  some  distance  west  thereof,  it 
has  constructed  and  operates  at  large  ex- 
pense, yards,  switches,  tracks,  passing  tracks, 
and  various  other  improvements  necessary 
to  the  proper  and  successful  operation  of  Its 
line  of  railroad,  and  that  numerous  Indus- 
tries, including  those  of  the  plaintiff^  are 
located  at  or  near  its  lines  of  railroad,  to 
which  Industries  various  spur  tracks  have 
been  constructed  conforming  to  the  estab- 
lished grades  of  said  streets  and  tracks  of 
this  defendant  railroad  and  connecting  with 
its  tracks,  the  locations  of  said  industries 
having  been  determined  largely  by  the  acces- 
sibility thereof  to  defendant's  said  line  of 
railroad  as  a  means  for  the  receipt  of  mate- 
rials and  supplies  and  as  an  outlet  for  their 
products.  That  said  industries  were  erected 
and  are  maintained  and  operated  at  great 
expense,  and  the  business  thereof  amounts  to 
many  millions  of  dollars  per  annum.  That 
such  spur  tracks  were  constructed  and  have 
been  and  are  now  operated  under  and  pur- 
suant to  contracts  entered  into  between  this 
defendant  and  the  owners  of  said  industries, 
and  that  from  said  industries  this  defendant 
derives  a  large  and  constantly  increasing  rev- 
enue in  freight  charges.  The  answer  then  al- 
leges the  passage  of  the  four  ordinances  num- 
bered 24358,  24359,  24360,  and  24361,  referred 
to  In  plaintiffs'  bill,  stated  the  substance  there- 
of, and  pleads  the  provisions  of  sections  14, 15, 
16,  17,  and  27  of  article  6  of  the  charter  of 
the  defendant  city,  and  section  1800  of  Its 
general  ordinances,  and  charges  that  said  or- 
dinance numbered  24359,  which  has  particu- 
lar reference  to  this  defendant,  is  void  be- 
cause it  was  not  passed  In  pursuance  to  such 
charter  and  ordinance  provisions.  It  is  fur- 
ther alleged  that  said  ordinance  is  Invalid  be- 
cause it  provides  for  the  construction  of  a 
bridge  by  this  defendant  over  Park  avenue, 
which  said  Park  avenue  Is  not  crossed  by  the 
line  of  defendant  railroad. 

It  is  further  charged:  That  said  ordinance 
is  oppressive  and  unreasonable  in  that,  to 
depress  the  tracks  of  this  defendant  as  re- 
quired thereby,  it  will  be  necessary  to  de- 
stroy in  whole  or  in  part  a  large  public  sew- 
er of  the  defendant  city,  the  general  course 
of  which  is  antler  the  surface  of  the  street 
of  said  Park  avenue  and  extending  under 
the  right  of  way  of  defendant  by  cutting 
into  the  same  to  a  depth  of  approximately 
6%  feet,  thereby  practically  destroying  said 
sewer  for  drainage  purposes,  to  the  great 
detriment  of  the  health  of  the  inhabitants  of 
defendant  city,  and  to  tiie  great  damage,  in- 
jury, and  Inconvenience  of  this  defendant  in 
the  use  and  enjoyment  of  its  property  and 
the  operation  of  its  said  line  of  railroad,  by 


depriving  it  of  adequate  facilities  for  the 
drainage  of  Its  said  product.  That  the  said 
ordinance  is  also  oppreseAve  and  unreason- 
able because  it  requires  this  defendent  to 
guarantee  for  a  period  of  16  years  the  Judg- 
ment of  the  board  of  public  improvements 
of  defendant  dty  with  respect  to  the  materi- 
al and  workmanship  used  in  the  construction 
of  the  steel  bridges  therein  referred  to;  be- 
cause it  requires  tills  defendant  to  bear  all 
the  cost  and  expense  of  the  public  work 
therein  provided  for  and  to  repair,  keep,  and 
maintain  and,  if  necessary,  reconstruct  the 
bridges  provided  for  in  said  ordinance  like- 
wise at  its  own  exi)ense ;  because  in  attempt- 
ing to  require  this  defendant  by  said  ordi- 
nance to  construct  necessary  retaining  walls 
to  protect  the  streets  or  private  property 
from  falling  into  such  excavations  as  may 
be  made  in  depressing  this  defendant's  said 
tracks  and  prescribing  the  material  and  work- 
manship to  be  used  for  that  purpose,  is  an  at- 
tempt to  exercise  by  the  defendant  dty  a 
power  not  vested  in  it  under  its  charter ;  be- 
cause the  provisions  of  said  ordinance.  If 
enforced,  would  unreasonably,  oppressively, 
and  arbitrarily  interfere  with  the  rights, 
privileges,  property,  and  business  of  this  de- 
fendant and  would  subject  it  to  great  and 
irreparable  loss,  damage,  and  expense,  vrlth- 
out  securing  any  benefit  to  the  public  or  said 
defendant  the  city  of  St.  Louis,  or  its  In- 
habitants; because  by  complying  with  said 
ordinance  In  depressing  its  tracks  as  re- 
quired therein  would  cause  said  tracks  to 
be  much  lower  than  any  outlet  for  drainage 
to  be  found  In  the  vicinity  where  said  de- 
pression is  required,  and  would  render  it 
impracticable  for  this  defendant  to  maintain 
railroad  tracks  at  said  depressed  grade  be- 
cause of  its  inability  to  secure  proper  drain- 
age facilities.  It  is  also  pleaded:  That  said 
ordinance  is  void  because  violative  of  sec- 
tions 21,  25,  and  30  of  article  2,  of  the  Ck>n- 
stitution  of  Missouri,  and  section  10  of  ar- 
ticle 1,  of  the  Constitution  of  the  United 
States,  and  articles  6  and  8,  and  section  1 
of  article  14,  of  the  amendments  to  the 
Constitution  of  the  United  States.  That 
the  said  ordinance  Is  inconsistent  with  the 
grant  of  authority  to  this  def^idant  under 
the  general  laws  of  the  state  of  Missouri.  It 
Is  further  alleged  that  the  ordinance  is  op- 
pressive, unreasonable,  and  Illegal  In  that  it 
attempts  to  require  this  defendant  to  de- 
press its  tracks  at  the  places  in  said  ordi- 
nance mentioned  in  the  absence  of  any  le- 
gal proceeding  to  determine  that  the  pres- 
ent grade  crossings  constitute  a  nuisance, 
thereby  depriving  this  defendant  of  its  prop- 
erty, without  due  process  of  law,  in  viola- 
tion of  the  laws  of  this  state  and  of  the  con- 
stitutional provisions  hereinbefore  invoked. 
It  is  further  averred:  That  that  portion 
of  Its  said  line  which  is  sought  to  be  de- 
pressed under  the  terms  and  provisions  of 
said  ordinance  No.  24369  waa  constmcted 
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by  fbe  St  Loula  &  San  Francisco  Railway 
Company  under  authority  of  an  ordinance 
of  the  dty  of  St.  Louis  approved  June  22, 
1881,  being  ordinance  No.  11725,  In  and  by 
which  said  ordinance  it  was  provided  that 
said  St  Louis  &  San  Francisco  Railway 
Company  should  pay  into  the  city  treasury 
for  each  bridge  constructed  across  its  rail- 
road tracks  in  the  city  of  St  Louis  west  of 
Tayon  avenue  and  including  said  avenue  the 
sum. of  $15,000;  said  payments  to  be  made 
wltliiii  30  days  after  the  construction  of  said 
bridges  should  be  commenced.  That  said 
Tower  Grove  avenue,  Park  avenue,  and  Old 
Manchester  Road  are  west  of  said  Tayon 
avenue  (now  Eighteenth  street)  in  said  dty 
of  St.  Liouis;  sulA  bridges  to  be  constructed 
under  the  terms  and  provisions  of  said  or- 
dinance No.  24359,  and  each  of  said  bridg- 
es will  cost  an  amount  far  in  excess  of 
$15,000.  That  this  defendant  is  the  success- 
or in  title,  interest,  and  estate  of  the  prop- 
erty, franchises,  rights,  privileges,  and  im- 
munities of  the  said  St  Louis  &  San  Fran- 
cisco Railway  Company,  'having  duly  ac- 
quired the  same  by  purchase,  and  is  entitled 
as  such  to  the  benefit  of  said  ordinance  No. 
11725.  Wherefore  this  defendant  avers  that 
said  ordinance  No.  24359  is  void,  in  that  it 
violates  the  contract  rights  acquired  by  this 
defendant  nnder  and  through  said  ordinance 
No.  11725.  That  unless  the  defendant  city 
be  permanently  restrained  and  enjoined  from 
enforcing 'the  terms  and  provisions  of  said 
ordinance  No.  24359,  this  defendant  will 
suffer  especial  damage,  for  which  no  remedy 
exists  save  In  a  court  of  equity,  and  that  it 
will  be  subjected  to  a  multiplicity  of  suits. 
Wherefore  it  is  prayed  that  the  ordinance 
b^  adjudged  null  and  void,  and  the  city 
and  its  oflflcers  and  agents  be  perpetually  en- 
joined from  enforcing  said  ordinance. 

The  answer  and  cross-bill  of  the  St  Louis, 
Oak  Hill  &  Carondelet  Railway  Company 
likewise  attacks  the  validity  of  ordinance  No. 
24360  substantially  for  the  following  reasons: 

That  it  owns  and  operates  a  line  of  rail- 
road connecting  with  the  main  line  of  the 
Missouri  Fadflc  Railway  Company  at  a  point 
where  said  main  line  of  said  Missouri  Pacific 
Railway  Company  is  intersected  by  the  Tow- 
er Grove  avenue  In  said  dty,  and  extending 
thoice  in  a  southwestwardly  and  southerly 
direction  through  said  city  to  a  point  near 
Broadway  street  in  said  city  and  there  con- 
necting with  the  main  line  of  the  St  Louis, 
Iron  Mountain  &  Southern  Railway  at  what 
is  called  Ivory  avenue  junction.  That  its 
railroad  is  a  standard  gauge  double-track 
steam  railroad  used  in  the  transportation  of 
passengers  and  property.  That  under  proper 
trafiic  arrangements  and  agreements  between 
this  defendant  and  said  Missouri  Pacific 
Railway  Company  and  the  St  Louis,  Iron 
Moontaln  &  Southern  Railway  Company,  all 
the  passenger  trains  and  passenger  traffic 
of  this  defendant  and  of  the  said  St  Louis, 
Iiom  Mountain  ft  Southern  Railway  Compa- 


ny have,  ever  since  the  construction  of  this 
defendant's  road,  been  operated,  and  are  now 
being  operated,  over  its  rails  from  its  said 
connection  with  the  said  St  Louis,  Iron 
Mountain  &  Southern  Railway  Company,  at 
Ivory  avenue  Junction  to  Tower  Grove  ave- 
nue, and  thence  eastwardly  over  the  rails 
of  fbe  Missouri  Pacific  Railway  to  Eighteenth 
street  and  the  passenger  depot  known  as 
the  Union  Station  in  said  city.  That  this 
defendant  has  no  other  means  or  way  of 
securing  an  Inlet  to  said  station  except  over 
the  Unes  of  the  said  the  Missouri  Pacific 
Railway  Company.  That  this  defendant  and 
said  Iron  Mountain  Road  operate  a  great 
number  of  local  and  through  passenger 
trains  in  and  out  of  said  station  over  the 
route  named,  and  in  addition  to  said  passen- 
ger traffic  move  heavy  freight  traffic  from 
the  points  of  its  connection  with  the  said 
St  Louis,  Iron  Mountain  &  Southern  Rail- 
way Company  to  said  point  of  connection 
with  the  Missouri  Pacific.  That  its  railroad 
was  constructed  and  is  being  operated  as  a 
means  of  safe  and  direct  communication  be- 
tween the  said  the  Missouri  Pacific  Railway 
Company  and  said  Iron  Mountain  Road  and 
for  suburban  service  in  the  running  of  pas- 
senger trains  for  the  convenience  and  ac- 
commodation of  the  people  of  St  Louis  and 
Its  suburbs. 

That  by  ordinance  No.  13657,  approved 
June  15,  1886,  and  an  ordinance  amendatory 
thereof.  No.  14739,  approved  July  30,  1889. 
the  right,  privilege,  and  authority  was  grant- 
ed by  said  dty  to  this  defendant  to  con- 
struct, maintain,  and  operate  a  railroad  by 
steam  power  with  a  double  track  of  stand- 
ard gauge  across  and  upon  certain  streets, 
which  include  Old  Manchester  Road,  McRee 
avenue.  Eager  Road,  Shaw  avenue.  Kings- 
highway,  and  other  streets.  That  by  said 
ordinance  it  is  provided  ttiat  said  railroad 
may  begin  at  a  point  in  the  city  of  St  Lou- 
Is  west  of  Old  Manchester  Road  that  would 
permit  a  connection  with  either  the  Wabash 
Railroad  Company,  St  Louis  &  Pacific  Rail- 
road Company,  the  Missouri  Pacific,  or  the 
St  Louis  &  San  Francisco  Railroad,  and  ex- 
tend thence  in  a  soutbwestwardly  direction 
across  the  streets  above  named.  That  said 
ordinance  as  amended  provides  as  a  consid- 
eration for  the  privileges  therein  granted 
the  payment  of  an  annual  comx>enmtion  to 
said  city.  That  it  is  further  provided  in 
said  ordinance  that  whenever  the  dty  of  St 
Louis  sbould.  declare,  by  ordinance,  the  ne- 
cessity of  bridging  over  or  tunneling  under 
any  street  on  the  line  of  the  said  railroad, 
the  company  owning  said  railroad  should  be 
obliged  to  pay  one-half  the  cost  of  any  such 
structure  or  bridge  and  the  whole  cost  of 
the  grading  necessary  to  be  done  in  connec- 
tion therewith.  That  this  ordinance  consti- 
tutes a  binding  and  irrevocable  contract  be- 
tween the  dty  of  St  Louis  and  this  defend- 
ant, and  the  agreement  of  this  defendant  to 
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make  sacb  payments  and  contrlbntlons  to- 
ward the  cost  of  constructing  such  bridges 
constitutes  one  of  the  controlling  considera- 
tions for  said  grant  That  said  railroad  au- 
thorized by  said  ordinance  was  fully  com- 
pleted and  In  operation  by  this  defendant 
in  the  year  1889,  and  when  buUt  was  con- 
structed at  and  according  to  the  established 
grades  of  the  dty  of  St.  Lonls  at  Tower 
G-rove  avenue  and  the  other  streets,  avenues, 
and  highways  crossed  and  Intersected  by  It 
at  the  time.  That  this  defendant  on  the  8th 
day  of  April,  1909  (the  date  of  approval  of 
the  grade  separation  ordinances  in  suit),  and 
for  a  long  time  prior  thereto,  owned  and  op- 
erated, and  now  owns  and  operates,  lines  of 
railroad  In  said  dty  and  crossing  Tower 
Orove  avenue.  Old  Manchester  Road,  McRee 
avenue.  Eager  Road,  Shaw  avenue,  and  oth- 
er streets  and  highways  of  said  city  at  the 
surface  grades  of  said  streets  and  for  some 
distance  south  and  east  of  said  Tower  Grove 
avenue  and  reaching  the  Union  Station. 
Then  follow  allegations  regarding  industri- 
al switch  tracks  and  connections  in  sub- 
stantially the  same  language  as  are  the  al- 
legations in  the  cross-bill  of  the  St  Louis 
&  San  Francisco  Railroad  CJompany. 

It  is  further  alleged:  That  about  April  8, 
1909,  the  city  of  St  Louis  formed  a  plan  to 
require  all  of  the  defendant  railroads  to  de- 
press their  tracks  at  Tower  Crrove  avenue, 
Park  avenue.  Old  Manchester  Road,  McRee 
avenue,  Eager  Road,  Shaw  avenue,  and  oth- 
er streets  in  that  vicinity.  That  while  sep- 
arate ordinances  were  attempted  to  be  en- 
acted by  said  city  with  reference  to  each 
railroad,  yet  the  plan  formed  a  connecting 
whole,  and  it  Is  impracticable  to  carry  out 
that  part  required  of  any  one  of  said  rail- 
roads without  having  the  others  Join  in  the 
general  work  required.  That  with  the  pur- 
pose in  view  of  effectuating  said  plan  for  de- 
pressing the  tracks  of  all  of  said  railroads, 
the  dty  of  St  Louis  passed  the  ordinances 
numbered  24358,  243S9,  24360,  and  24361, 
which  ordinances  were  approved  April  8, 
1909,  being  the  ordinances  referred  to  and 
accompanying  plaintiffs'  petition.  That  said 
ordinances  numbered  24358,  24359,  and  243G1 
relate  more  particularly  to  this  defendant's 
codefendants'  roads.  The  terms  of  ordi- 
nance No.  24360  are  then  set  out  and  it  is 
charged  that  to  comply  with  the  provisions 
of  said  ordinances  requiring  the  depression 
of  this  defendant's  tracks  will  necessitate 
either  the  bridging  over  or  the  tunneling  un- 
der of  the  streets  in  said  ordinances  named, 
to  wit  Tower  Grove  avenue.  Old  Manchester 
Road,  McRee  avenue,  Eager  Road,  and  Shaw 
avenue.  It  is  averred  that  the  ordinance  is 
void  In  that  It  falls  to  make  any  provision 
by  appropriation  out  of  the  city  treasury  or 
otherwise  for  payment  of  such  portion  of 
the  cost  of  bridffing  over  or  tunneling  under 
said  roads,  streets,  and  avenues  as  is  pro- 
vided by  ordinance  Na  13657  to  be  borne 


by  the  dty  of  St  Louis.  It  Is  farther  alleg- 
ed that  to  depress  its  railroad  tracks  at 
Tower  Orove  avenue.  Old  Manchester  Road, 
McRee  avenue.  Eager  Road,  and  Shaw  ave- 
nue, in  the  manner  and  to  the  extent  requir- 
ed by  said  ordinance,  and  there  being  no  au- 
thority in  said  ordinance  to  depress  Its 
tracks  at  Its  Intersection  with  Klngshlgh- 
way,  would  necessitate  and  cause  a  grade 
between  Shaw  avenue  and  Eingshlghway 
over  and  ui>on  which  It  would  be  dangerous 
and  impracticable  to  operate  any  of  its 
trains.  The  remaining  allegations  and  the 
prayer  of  this  crossbill  are  substantially  the 
same  as  contained  In  the  cro8»-blll  of  the 
St  Louis  &  San  Francisco  Railroad  Com- 
pany. 

The  answer  and  cross-bill  of  the  Missouri 
Pacific  Railroad  (Company  attacks  the  valid- 
ity of  ordinances  Nos.  24358  and  24361,  for 
the  reason  before  stated,  and  for  some  addi- 
tional grounds,  which  are  ^nbstantially  as 
follows:  That  by  an  act  of  ihe  (General  As- 
sembly of  the  8t{ite  of  Missouri,  approved 
March  12,  1849,  entitled  "An  act  to  incor- 
porate the  Padflc  Railroad,"  the  state  of 
Missouri  incorporated  the  Pacific  Railroad 
and  granted  to  said  corporation  a  charter 
Iiestowlng  upon  It  certain  rights,  powers, 
privileges,  franchises,  and  immunities,  and 
that  thereafter  several  acts  of  the  General 
Assembly  of  the  state  were  passed  amend- 
ing said  charter,  which  amendatory  acts  are 
enumerated  In  the  cross-bill.  That  by  said 
act  of  Bilarch  12,  1849,  as  amended,  as  well 
as  other  acts  hereinafter  mentioned,  there 
was  given  and  granted  to  said  Pacific  Rail- 
road, among  other  things  therein  enumerat- 
ed, the  right,  powor,  privilege,  and  author- 
ity to  take,  hold,  use,  possess,  and  enjoy  the 
fee-simple  and  other  title  in  and  to  any  real 
estate,  and  sell  and  dispose  of  the  same,  to 
survey,  mark,  locate,  and  construct  a  rail- 
road In  and  through  the  dty  of  St  Louis, 
to  the  dty  of  Jefferson,  and  thence  to  a 
point  on  the  western  boundary  line  of  Van 
Buren  county  (now  Jackson  county)  in  this 
state,  with  a  view  that  said  road  be  there- 
after continued  westwardly  to  the  Pacific 
Ocean,  and  for  that  purpose  to  acquire,  own, 
and  hold  lands  for  its  right  of  way  and  oth- 
er railroad  purposes,  and  to  locate  Its  line 
of  road  upon  such  route  as  It  may  deem 
most  advantageous,  and  to  extend  brandi 
railroads  to  any  point  in  any  of  the  coun- 
ties In  which  said  road  should  be  located,  to 
build  the  railroad  so  authorized  along  or 
across  any  state  or  county  road,  or  the 
streets  or  wharves  of  any  town  or  dty. 

The  cross-bill  then  enumerates  the  various 
special  acts  of  the  General  Assembly  of  the 
state  of  Missouri  respecting  the  giving  by 
the  state  of  aid  In  the  construdion  of-  the 
Pacific  Railroad,  foreclosure  of  the  state's 
lien,  etc.,  and  It  is  charged:  That  under 
the  provisions  of  its  charter  as  amended  and 
the  last-mentioned  acts  the  Pacific  Bailroad 
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had  power  and  authority  to  mortgage,  lease, 
sell,  and  convey  all  of  Its  lines  or  railroad 
or  any  part  thereof.  That  all  of  the  rights, 
powers,  privileges,  and  Immunities  so  grant- 
ed were  and  are  Irrevocable  and  irrepealable. 
That  the  Pacific  Railroad,  Its  lessees,  gran- 
tees, and  successors,  because  of  and  relying 
upon  the  Irrevocable  and  Irrepealable  pro- 
visions of  said  charter,  did,  by  the  outlay 
of  vast  sums  of  money,  construct,  complete, 
and  proceed  to  operate  the  line  of  railroad 
as  authorized  from  a  point  on  the  Missis- 
sippi river  In  the  city  of  St  Louis,  to  the 
city  of  Jefferson,  and  thence  west  to  the 
boundary  line  of  this  state  in  Jackson  coun- 
ty. That  said  road  was  so  completed  and 
In  operation  through  the  dty  of  St.  Louis 
and  St  Louis  county  in  the  year  1853,  and 
completed  and  In  operation  to  the  western 
boundary  of  the  state  in  the  year  1865. 
That  the  granting  of  said  charter  and  amend- 
ments thereof  by  the  state  and  the  con- 
struction, completion,  and  operation  of  said 
railroad  by  said  Pacific  Railroad  Comi)any, 
its  lessees,  grantees,  and  successors,  con- 
stituted and  stiU  constitutes  an  irrevocable 
contract  between  the  state  of  Missouri  and 
said  Pacific  Railroad  Company,  Its  lessees, 
grantees,  and  successors,  the  conditions  and 
provisions  of  which  cannot  be  derogated, 
breached,  or  impaired  by  the  exercise  of  any 
power  vested  by  law  in  the  said  city  of  St 
Louis.  That  in  originally  constructing  Its 
railroad  between  a  point  three-fourths  of  a 
mile  east  and  a  point  three-fourths  of  a  mile 
west  of  where  its  right  of  way  and  tracks 
are  now  Intersected  by  Tower  Grove  avenue, 
said  Pacific  Railroad  constructed  the  same 
at  a  grade  substantially  conforming  to  the 
then  and  now  natural  surface  of  the  earth, 
and  has  ever  since  maintained  and  operated 
said  railroad  at  said  grade.  That  at  the 
time  said  railroad  was  so  constructed  be- 
tween the  points  last  mentioned,  the  city  of 
St  Louis  did  not  extend  to  and  had  no  ju- 
risdiction over  any  part  of  said  territory. 
That  when  said  city  extended  its  limits  so 
as  to  include  what  Is  now  Tower  Grove  ave- 
nue. Old  Manchester  Road,. and  Park  avenue 
It  duly  enacted  ordinances  whereby  It  es- 
tablished the  grade  of  Tower  Grove  avenue, 
Park  avenue,  and  Old  Manchester  Road,  and 
all  other  streets  and  highways  In  that  vicin- 
ity, at  the  same  grade  as  the  surface  of  the 
tracks  of  said  railroad,  and ,  constructed, 
graded,  paved,  and  has  ever  since  maintain- 
ed said  streets  and  highways  at  the  grade 
so  established.  That  it  also  by  ordinance 
duly  established  the  elevation  thereof,  and 
constructed  and  now  maintains  its  public 
sewers  and  other  public  improvements  so 
as  to  conform  to  the  street  grades  so  es- 
tablished. That  this  defendant  has  lawfully 
succeeded  to  and  now  owns  all  the  said  rail- 
road of  said  Pacific  Railroad,  together  with 
Its  appurtenances,  and  under  its  charter  and 
the  laws  of  this  state  has  the  power  and 
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authority  and  is  entitled  to  own,  hold,  and 
enjoy  all  of  the  rights,  powers,  privileges, 
franchises,  and  Immunities  granted  by  the 
state  In  and  by  said  act  of  March  12,  1849 
(Laws  1848-49,  p.  219),  as  the  same  has  been 
amended,  and  is  therefore  the  owner  of  and 
entitled  to  all  of  the  benefits  and  protection 
granted  by  the  said  contract  between  the 
said  state  of  Missouri  and  the  said  Pacific 
Railroad,,  its  lessees,  grantees,  and  succes- 
sors, and  It  now  claims  the  benefits  and  pro- 
tection of  said  contract  as  against  the  en- 
forcement of  said  ordinances  mentioned  in 
the  petition. 

The  city  filed  a  separate  answer  and  cross- 
bill to  each  of  the  defendant  railroads. 
These  cross-bUis  of  the  city  set  out  the  facts 
respecting  the  tracks  at  the  crossing  in  ques- 
tion and  the  nature  of  the  surrounding  prop- 
erty, the  absence  of  any  other  highway  cross- 
ing over  the  tracks  of  the  defendant  rail- 
roads on  the  east  nearer  than  Chouteau  ave- 
nue, a  distance  of  more  than  three-fourths  of 
a  mile;  that  the  presence  of  the  tracks  of 
the  defendant  railroads  and  the  operation  of 
their  .trains  thereon  upon  the  same  grade 
with  the  said  public  highways  did,  at  the 
same  time  of  the  passage  of  the  said  ordi- 
nances, render  the  said  Intersections,  and 
still  do  render  the  same,  unfit  for  use  by 
the  public;  that  the  operation  of  the  trains 
of  said  defendant  railroad  company  at  said 
intersections  is  a  constant  source  of  delay  to 
the  traffic  on  said  highways  and  a  great 
Inconvenience  to  the  public;  that  the  pres- 
ence of  said  tracks  and  tike  operation  of 
said  trains  did,  at  the  time  of  the  passage 
of  said  ordinances,  constitute  and  still  con- 
stitute a  nuisance  which  is  dangerous  to 
the  public,  and  a  constant  menace  and  source 
of  terror  to  the  persons  crossing  the  tracks 
of  the  defendants  at  said  intersections;  that 
said  tracks  and  the  operation  of  trains  there- 
on upon  said  grade  have  greatly  depreciat- 
ed, and  if  not  abated  will  still  further  de- 
preciate, the  value  of  property  of  citizens 
of  this  defendant  situated  in  the  neighbor- 
hood of  the  said  intersections;  and  that  the 
ordinances  numbered  24358,  24359,  24360, 
and  24361  were  passed  by  the  defendant  city 
as  a  comprehensive  plan  for  the  abatement 
of  each  and  all  of  the  said  nuisances  at  and 
upon  said  crossings  and  intersections  of  said 
tracks  over  and  upon  certain  other  public 
highways  in  said  immediate  vicinity.  The 
ordinance  applicable  to  the  particular  de- 
fendant railway  company  is  then  set  out, 
and  it  is  charged  that  It  was  the  duty  of 
such  company  to  lower  its  tracks  and  con- 
struct above  them  substantial  steel  viaducts 
as  In  said  ordinance  directed,  and  that  the 
defendant  has  failed  to  comply  therewith. 
The  prayer  is  that  the  defendant  railroad 
be  perpetually  enjoined  from  further  falling 
and  neglecting  to  commence  the  work  of 
lowering  its  said  tracks  and  the  work  of 
continuously  prosecuting  the  same  until  fully 
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and  finally  completed,  and  for  an  order  and 
decree  commanding  tlie  defendant  to  com- 
mence the  lowering  of  Its  tracks  and  to  com- 
ply witb  all  of  tlie  proTiaions  of  said  ordi- 
nance. 

The  replies  and  answers  of  tbe  defend- 
ant railroad  companies  to  the  answers  and 
cross-bills  of  the  defendant  city  of  St  Louis 
are  general  denials. 

A  trial  was  bad  which  resnlted  in  a  find- 
ing of  facts  for  the  defendant  city,  and 
against  the  plaintiffs  and  all  the  other  de- 
fendants; and  on  July  25,  1910,  after  dis- 
missing plaintiffs'  bill,  the  court  issued  a 
conditional  mandatory  Injunction  against 
all  the  defendants,  as  appears  from  the 
following  paragraph  of  the  decree,  vis.: 
"Upon  condition,  however,  that  the  defend- 
ant the  city  of  St  Louis  shall,  within  four 
months  from  tbe  date  of  the  entry  of  ttiis 
decree,  by  ordinance  grant  to  the  said  de- 
fendant St  Louis,  Oak  Hill  &  Carondelet 
Railway  Company  permission  to  cross,  with 
its  tracks,  tbe  public  street  of  defendant 
the  city  of  St  Louis,  known  as  Klngsbigh- 
way,  and  any  other  street  southwest  of  said 
Kingshighway  across  which  the  said  tracks 
of  said  defendant  St.  Louis,  Oak  Hill  &  Ca- 
rondelet Railway  Company  are  now  laid, 
at  such  elevations  and  grades  as  may  be 
necessary  to  the  depression  required  by  the 
said  ordinance  numbered  24360  at  Shaw  ave- 
nue at  substantially  a  uniform  ascending 
grade  of  1  per  cent,  with  compensation  for 
necessary  vertical  curves."  This  condition- 
al decree  was  afterwards,  on  motion  of  the 
defendant  the  city  of  St  Louis,  on,  to  wit, 
the  5th  day  of  October,  1910,  made  final  and 
absolute,  as  appears  from  the  following  lan- 
guage of  the  decree:  "That  the  city  of  St 
Louis  has  within  the  time  limited  by  the 
decree  of  July  25,  1910,  by  ordinance  grant- 
ed to  the  said  defendant  St  Louis,  Oak  Hill 
&  Carondelet  Railway  Company  permission 
to  cross  with  its  tracks  the  public  street  of 
defendant  the  city  of  St  Louis,  known  as 
Kingshighway,  and  any  other  street  south- 
west of  said  Kingshighway,  across  which 
said  tracks  of  said  defendant  St  Louis,  Oak 
Hill  &  Carondelet  Railway  Company  are  now 
laid,  at  such  elevations  and  grades  as  may 
be  necessary  to  permit  said  tracks  to  reach 
the  present  elevation  thereof  from  the  de- 
pression required -by  ordinance  of  said  de- 
fendant numbered  24360  at  Shaw  avenue,  at 
substantially  a  uniform  ascending  grade  of 
1  per  cent  with  compensation  for  necessary 
vertical  curves,  said  ordinance  being  num- 
bered 25388,  approved  September  22,  1910, 
and  entitled  'An  ordinance  authorizing  and 
permitting  the  St.  Louis,  Oak  HUl  &  Caron- 
delet Railway  Company  to  cross  Kingshigh- 
way, Bischoff  avenue.  Old  Manchester  Road, 
Columbia  avenue.  Arsenal  street  and  Kem- 
per Park,  and  to  re-lay  its  tracks  thereon 
at  new  elevations."* 


After  moving  unsuccessfully  for  a  new 
trial,  the  plaintiff  and  the  three  railroad  de- 
fendants duly  appealed  the  cause  to  this 
court 

This  is  by  far  tbe  largest  record  ever  pre- 
sented to  this  court  The  evidence  covers 
many  thousand  pages  of  printed  matter,  t»e- 
sldes  a  volume  of  260  exhibits,  making  a 
thousand  pages  or  more,  to  say  nothing  of 
the  statements,  briefs,  and  printed  argument 
of  counsel,  which  probably  equals  a  thousand 
more.  It  will  therefore  be  almost  impossi- 
ble for  us  to  even  state  the  substance  of  all 
the  evidence,  and  consequently  we  must  be 
contented  with  stating  Just  sufficient  there- 
of, with  each  legal  proposition  discussed,  to 
make  it  intelligible. 

Martin  L.  Clardy,  Henry  C.  Horbel,  and 
R.  T.  Railey,  all  of  St.  Louts,  for  appellants 
Missouri  Pac.  R.  Co.  and  others.  W.  F.  Ev- 
ans and  E.  T.  Miller,  both  of  St  Louis,  for 
appellant  St  Louis  &  S.  F.  R.  Co.  W.  B. 
and  Ford  W.  Thompson,  of  St  Louis,  for 
appellant  American  Car  Co.  Boyle  ft  Priest, 
of  St  Louts,  for  appellant  American  Tobacco 
Co.  L.  B.  Walther  and  WUliam  E.  BairdL 
both  of  St  Louis,  for  respondent 


WOODSON,  J.  (after  stating  the  facts 
as  above).  I.  Since  the  rights  of  tbe  plain- 
tiffs appellants,  the  American  Tobacco  Com- 
pany and  the  American  Car  Company  (which 
will  hereinafter  be  designated  as  "Tobac- 
co Company"  and  the  "Car  Company,"  re- 
spectively) are  somewhat  dependent  upon  the 
mutual  rights  and  duties  of  the  dty  of 
St  Louis  (which  will  be  designated  as  tbe 
"City"),  and  the  defendants  appellants  the 
St  Louis  ft  San  Francisco  Railroad  Com- 
pany, the  Mlfwouri  Pacific  Railway  Com- 
pany, and  tbe  Oak  Hill  &  Carondelet  Rail- 
way Company  (which  hereinafter  will  be 
designated  as  the  "Frisco,"  "Oak  Hill,"  and 
the  "Missouri  Pacific,"  respectively),  we  will 
first  dispose  of  the  appeals  of  the  defend- 
ants, railway  companies. 

As  previously  stated,  the  trial  court  found 
the  issues  for  the  City,  and  rendered  a  de- 
cree accordingly,  commanding  said  defend- 
ants to  depress  their  tracks  beneath  the 
streets  and  avenues  mentioned  in  the  evi- 
dence, according  to  the  provisions  of  ordi- 
nances numbered  24358  to  24361,  inclusive, 
heretofore  copied. 

Tbe  following  plat  defendants  railways' 
Exhibit  No.  2,  and  hereto  attached  and  made 
a  part  hereof,  shows  the  present  location  of 
the  streets  and  avenues,  the  tracks  of  the 
several  railway  companies,  and  the  private 
Industries  mentioned  in  the  evidence,  as 
well  as  the  points  where  the  railway  tracks 
cross  said  streets  and  avenues,  and  connect 
with  the  various  manufacturing  establish- 
ments located  along  their  respective  lines  of 
railroad : 
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The  various  white  figures  appearing  along 
the  lines  of  the  various  railways,  indicate 
the  number  of  feet  the  tracks  are  to  be  de- 
pressed, at  the  respective  points.  The  streets 
and  avenues  to  be  affected  by  the  Improve- 
ments are  Park  avenue,  Old  Manchester 
Road,  Tower  Grove  avenue,  McRee  avenue, 
Eager  Road,  and  Shaw  avenue.  There  are 
also  some  others;  but  in  the  view  we  take  of 
the  case,  they  need  not  be  specially  men- 
tioned,' Old  Manchester  Road  runs  In  a 
northeasterly  and  southwesterly  direction; 
Tower  Grove  avenue  runs  north  and  south; 
and  Park,  McRee,  and  Shaw '  avenues  and 
Eager  Road  run  east  and  west,  and  cross 
the  various  railroad  tracks  at  the  points 
designated  on  the  plat.  Tower  Grove  avenue 
and  Old  Manchester  Road  cross  each  other 
near  a  point  where  Park  avenue  would  in- 
tersect them,  if  extended  westward  to  that 
point;  and  the  tracks  of  all  three  of  the 
defendants,  railway  companies,  cross  Tower 
Grove  avenue  and  Old  Manchester  Road  at 
that  point  The  red  llnesi  represent  the 
tracks  of  the  Missouri  Pacific  and  the  Oak 
Hill  9c  Carondelet  Railway  Companies,  the 
white  dotted  Unes  »  represent  the  tracks  of 
the  Frisco  Company,  and  the  yellow  lines  » 
represent  the  spur  or  switch  tracks  of  all 
three  companies  leading  from  their  respec- 
tive tracks  to  the  plants  of  the  various  man- 
ufacturing companies  located  in  that  vicini- 
ty. Tower  Grove  crossing  is  situated  on  an 
eJevated  point,  in  a  valley,  located  in  the 
central  western  pa.Tt  of. the  city.  The  near- 
est streets  opened  for  travel  from  the  north- 
ern to  the  southern  parts  of  the  western 
section  of  the  city  are  Klngshighway,  on 
the  west,  three-fifths  of  a  mile  away,  and 
Grand  avenue,  on  the  east,  a  mile  away. 

The  evidence  shows  that  bridges  have  been 
built  over  tlie  railroad  tracks  on  Klngshigh- 
way and  Grand  avenue,  over  which  the  traf- 
fic thereof  passes,  and  that  all  other  streets 
crossing  the  railroads  in  question  are  at 
grade;  also,  that  all  traflSc  from  the  north- 
em  to  the  southern  and  from  the  southern 
to  the  northern  i>arts  of  the  western  section 
of  the  City,  wtilch  cannot  conveniently  cross 
over  Klngshighway  or  Grand  avenue,  Is  com- 
pelled to  pass  over  the  railroad  tracks  at 
Tower  Grove  avenue  and  Old  Manchester 
Road.  There  is  much  vacant  property  in 
that  vicinity,  and  that  which  is  occupied  is 
largely  used  for  manufacturing,  industrial, 
and  mercantile  purposes,  and  occupied  by 
;imall  residences.  Tet  there  are  some  good 
residences  and  good  building  sites  in  that 
'ocailty,  back  a  distance  from  the  railway 
tracks,  both  north  and  south  thereof.  Tower 
Grove  Park  and  Shaw's  Garden,  two  of  the 
most  beautiful  places  of  the  kind  In  the 
world,  are  not  far  removed.    From  the  year 
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1901  to  1909,  2,360  buildings  were  erected 
in  an  area  of  one  mile  around  Tower  Grove 
crossing;  also,  that  within  that  same  area 
there  was,  at  the  time  of  the  trial  of  this 
cause,  7,664  voters,  and,  if  we  allow  5  in- 
habitants to  each  voter,  then  there  were 
more  than  37,000  residents  in  a  radius  of 
one  mile  of  that  crossing  at  that  time,  and 
there  were  many  more  north  and  west  of 
that.  The  evidence  further  showed  that 
there  were  11  streets  opened  and  constantly 
used  which  lead  into  Old  Manchester  Road 
north  of  this  crossing  and  5  which  lead  into 
Tower  Grove  avenue  south  of  the  same.  In 
fact,  the  evidence  shows  that  the  largest 
territory  of  the  City,  which  is  tributary  to 
any  diagonal  highway  therein,  in  the  south- 
western part  of  the  City,  is  tributary  to 
Old  Manchester  Road,  and  the  trafiSc  thereof 
passes  over  the  Tower  Grove  avenue  and 
the  Old  Manchester  Road  crossing. 

John  F.  Chrlstophel,  Introduced  as  a  wit- 
ness by  the  C^ty,  testified  that  he  had  lived 
In  the  City  all  his  life,  and  was  employed  by 
the  McKelvey  Construction  Company,  and 
that  be  was  a  member  of  the  Tower  Grove 
Improvement  Association  (an  association,  I 
Judge  from  the  record,  composed  of  persons 
who  were  financially  and  otherwise  interest- 
ed in  the  development  and  improvement  of 
that  section  of  the  City  lying  within  a  radius 
of  one  mile  of  the  Tower  Grove  avenue  and 
Old  Manchester  Road  crossing),  and  who  be- 
lieved that  the  congested  condition  of  traffic 
at  that  point  not  only  Jeopardized  the  safety 
of  the  people  and  property,  but  also  materi- 
ally retarded  the  development  of  that  part  of 
the  City,  which  was  rendered  more  or  less 
undesirable  for  residential  purposes  by  the 
presence  of  the  railroads  and  grade  cross- 
ings in  that  vicinity.  Continuing,  Chrlsto- 
phel testified:  That  he  observed  the  traffic 
at  Tower  Grove  crossing  on  November  2  and 
3,  1909,  when  nothing  unusual  transpired  to 
affect  travel.  That  2,842  pedestrians  going 
south  and  2,673  going  north  passed  the  cross- 
ing on  the  2d  of  November,  and  2,743  going 
south  and  2,783  going  north  passed  the  cross- 
ing on  the  3d  of  November,  1909;  1,167  ve- 
hicles going  south  and  1,163  going  north 
passed  the  crossing  on  the  2d  of  November, 
and  1,190  vehicles  going  south  and  1,264  go- 
ing north  passed  the  crossing  on  the  3d  of 
November.  That  195  street  cars  going  south 
and  192  going  north  passed  the  crossing  on 
the  2d  of  November,  and  196  street  cars  go- 
ing south  and  199  going  north  passed  the 
crossing  on  the  3d  of  November.  That  he 
made  every  effort  to  discover  the  occupation 
and  place  of  work  of  the  persona  passing, 
and  discovered  that  of  the  persons  passing  on 
the  2d  of  November  only  395  were  employed 
In  the  tobacco  factory  on  the  2d  of  Novem- 
ber, and  485  on  the  3d  of  November.  This 
testimony  was  uncontradicted,  and  we  may 
accept  it  as  true. 

It  appears  further  that  during  the  past  10 
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years  the  amount  of  through  freight  busi- 1 
ness  transacted  by  the  Missouri  Pacific  over  ! 
this  crossing  has  Increased  about  25  per  cent,  { 
and  that  the  number  of  trains  operated  by  j 
all  of  the  railroads  has  greatly  increased  in 
the  past  10  years.  It  appears  from  the  evi- 
dence of  Mr.  Conley,  superintendent  of  the 
terminals  for  the  Frisco  Railroad,  that  at 
the  time  of  the  trial  the  Frisco  was  operat- 
ing 44.  passenger  trains  past  the  crossing 
each  day,  1.  e.,  22  each  way  averaging  6  pas- 
senger coaches,  excluding  mall  and  express 
cars;  16  through  freights  per  day,  that  Is,  8 
each  way,  averaging  25  cars;  6  local  freights 
per  day,  1.  e.,  3  each  way,  averaging  15  cars ; 
and  6  extra  freights  per  day  on  an  average, 
3  each  way,  with  a  varying  number  of  cars. 
In  addition,  that  there  were  on  the  Frisco 
about  26  switch  movements  per  day,  averag- 
ing 10  cars  in  each  movement  The  Missouri 
Pacific  and  the  Oak  Hill  Companies  handled 
as  many,  if  not  more,  cars  and  trains  across 
this  crossing  as  did  the  Frisco.  And  that  in 
1909  there  passed  this  crossing,  excluding 
switching  movements,  93,000  cars,  making 
4,760  trains  going  west  and  108,000  cars,  ex- 
cluding swltdilng  movementa,  making  4,500 
trains  going  east  That  on  all  three  of  the 
roads  there  were  124  passenger  trains  daily 
passed  this  crossing. 

As  previously  stated,  the  American  Tobac- 
co Company,  the  American  Car  Company, 
and  numerous  other  industrial  establish- 
ments are  located  in  that  vicinity,  and  each 
and  all  of  them  connect  with  one  or  more 
roads,  by  means  of  side  or  spur  tracks.  The 
establishments  of  tlie  plaintiffs  are  larger 
than  any  of  the  others.  The  former  cover 
about  30  acres  of  ground,  and  the  latter  10 
or  12 ;  and  the  value  of  all  of  said  establish- 
ments aggregate  about  $1,600,000,  and  their 
annual  products  aggregate  about  14,000,000. 
The  record  does  not  disclose  the  number  of 
cars  that  are  annually  required  to  handle 
the  raw  material  and  the  fabrics  of  all  of 
said  plants;  but  it  does  show  that  It  requires 
from  1,900  to  2,000  to  handle  that  of  the 
American  Tobacco  Company,  and  about  600 
to  handle  that  of  the  American  Car  Com- 
pany, for  all  of  which  the  defendants  receive 
annually  about  $1,250,000  In  freights.  Brief- 
ly, but  substantially,  that  was  the  condition 
of  things  that  existed  at  and  within  a  radi- 
us of  one  mile  of  Tower  Grove  crossing, 
when  ordinances  numbered  24358  to  24361,  in- 
clusive, were  enacted  by  the  city  council  of 
the  dty  of  St  Lonls,  which  at  that  time  had 
a  population  of  about  675,000  persons,  and 
was  and  is  still  growing  rapidly.  Under 
those  conditions  the  city  council,  in  order  to 
protect  the  lives  and  secure  the  safety  of  the 
people,  deemed  it  necessary  to  abolish  the 
grade  crossings  of  said  railroads  at  the 
points  Indicated,  and,  in  order  to  accomplish 
that  purpose,  the  ordinances  mentioned  were 
enacted.    The  validity  of  those  ordinances  is 


assailed  for  many  reasons,  which  will  be 
hereinafter  stated  and  considered  separate- 
ly. Some  of  the  reasons  are  common  to,  and 
are  presented  by,  all  of  the  appellants,  while 
others  are  pressed  by  only  one  or  more  of 
them ;  and  logically,  and  for  convenience,  we 
will  first  consider  those  presented  by  all  of 
the  appellants. 

[1]  Counsel  for  appellants  make  the  gener- 
al contention  that  there  is  no  necessity  for 
a  separation  of  the  railroad  crossings  from 
the  crossing  of  vehicles  and  pedestrians  on 
the  grades  of  the  various  streets  mentioned. 
Whether  that  Is  true  or  not,  we  are  con- 
vinced that  the  expedience  or  public  necessi- 
ty for  such  separation  of  grades  was  a  ques- 
tion exclusively  for  the  dty  council  to  deter- 
mine, and  that  its  determination  is  conclusive 
upon  every  one,  and  the  courts  have  no  voice 
In  the  matter.  That  is  so  universally  de- 
clared and  accepted  by  all  the  courts  that  a 
citation  of  authorities  in  support  thereof 
would  be  more  than  useless. 

II.  The  validity  of  these  ordinances  is  as- 
sailed by  counsel  for  appellants,  for  many 
reasons:  First,  because  the  state  in  the  ex- 
ercise of  its  police  powers  could  not  require 
railroad  companies  to  construct,  at  their 
own  cost  and  expense,  suitable  crossings  at 
streets  and  highway  Intersections,  in  cases 
where  the  streets  or  iitghways  have  been  laid 
out  subsequent  to  i^e  railroads;  second,  if 
that  power  la  vested  In  the  state,  it  has  not 
by  any  legislative  enactment  Imposed  those 
obligations  upon  the  railroad  companies,  nor 
does  it  rest  upon  them  by  virtue  of  the  com- 
mon law.  In  other  words,  appellants  insist 
that  there  is  no  such  obligation  resting  upon 
them  by  virtue  of  the  common  law;  that  the 
state  has  no  power  to  cast  such  a  burden  up- 
on the  railroad  companies;  and  that,  if  any 
statute  or  diarter  provision  exists  which  au- 
thorizes any  such  Imposition,  it  is  violative 
of  both  the  state  and  federal  Constitutions,  In 
that  It  denies  to  such  companies  the  equal 
protection  of  the  law,  and  operates  to  take 
from  them  their  private  property  for  public 
use,  without  compensation  first  l>elng  paid. 

There  are  other  objections  lodged  against 
said  ordinances,  namely,  that  they  were  not 
legally  enacted,  and  that  they  are  unreason- 
able and  oppressive.  For  the  present  we 
will  pass  these  two  objections,  and  consider 
the  case  as  though  they  had  never  been 
made;  but  later  they  will  receive  due  con- 
sideration at  our  hands. 

This  position  of  counsel  calls  for  the  con- 
struction of  certain  statutes  of  the  state,  and 
certain  provisions  of  the  charter  of  the  dty 
of  St  Louis,  bearing  upon  the  questions  pre- 
sented. 

[2]  At  this  late  date,  in  the  light  of  the 
numerous  adjudications  upon  the  subject,  it 
seems  to  me  that  it  cannot  be  seriously  con- 
tended that  the  state  has  not  the  power  to 
require  railroad  companies  to  restore  high- 
ways crossed  by  them  to  such  condition  that 
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the  free,  proper,  and  safe  use  thereof  by  tbe 
public  will  not  be  interfered  with.  Such  la 
the  common  law ;  also  a  policy  regulation  in- 
herent In  every  sovereignty,  which  cannot  be 
abrogated  by  statute,  grant,  or  contract. 
State  ex  rel.  v.  St.  Paul,  Minneapolis  & 
Manitoba  Ry.  Co.,  35  Minn.  131, 28  N.  W.  8,  59 
Am.  Rep.  313 ;  Kansas  City  v.  Belt  By.  Co., 
102  Mo.  633,  14  8.  W.  808,  10  L.  R.  A.  851. 
The  same  authorities  hold  that  incorporated 
cities,  towns,  and  villages  have  the  same  au- 
thority In  that  regard,  under  the  common 
law,  that  the  state  has ;  but,  be  that  true  or 
not,  under  the  statutory  laws  of  this  and 
most  other  states  of  the  Union,  they  unques- 
tionably possess  that  authority.  Sectiop 
3049,  R.  S.  1909;  Charter  Pacific  Railroad, 
Acts  1848-49,  p.  221,  i  11;  State  ex.  rel.  v. 
St  Paul,  etc.,  By.  Co.,  supra ;  State  ex  rel.  v. 
St.  Paul  Ry.  Co.,  98  Minn.  387,  108  N.  W.  261, 
28  li.  R.  A.  (N.  S.)  298,  120  Am.  St  Rep.  581, 
8  Ann.  Cas.  1047 ;  Northern  Pacific  v.  Duluth, 
208  U.  8.  583,  28  Sup.  Ct  341,  52  L.  Ed.  630 ; 
State  v.  Central  Ry.  Co.,  32  N.  J.  Law,  220; 
Chicago  By.  Co.  v.  State,  158  Ind.  189,  63  N. 
E.  224. 

[3]  Attending  the  case  in  hand:  Para- 
graph 2  of  section  26  of  article  3  of  the  dbar- 
ter  of  the  city  of  St.  Louis,  as  amended  in 
1901  (volume  4,  Mo.  Ann.  Statutes,  p.  4809 
et  seq.).  In  defining  the  powers  of  tbe  city 
of  St  Louis,  reads  as  follows :  "To  establish, 
open,  vacate,  alter,  widra,  extend,  pave  or 
otherwise  improve  and  sprinkle  all  streets, 
avenues,  sidewalks,  alleys,  wharves  and  public 
grounds  and  squares,  and  provide  for  the  pay- 
ment of  the  costs  and  expenses  thereof,  in 
the  manner  In  this  charter  prescribed,  and 
also  to  provide  for  grading,  lighting,  cleaning 
and  repairing  the  same,  and  to  condemn  pri- 
vate property  for  public  use,  as  provided  for 
in  this  charter ;  to  construct  and  keep  in  re- 
pair all  bridges,  streets,  sewers  and  drains, 
and  to  regulate  the  use  thereof,"  etc.  It 
would  be  diflicult  to  conceive  language  which 
could  more  clearly  and  completely  Intrust 
the  City  with  the  care  and  keeping  of  the 
streets  and  highways  thereof,  than  that  Just 
quoted.  Evidently  it  was  the  design  of  the 
Legislature  to  give  the  City  the  full  charge 
and  control  of  all  the  streete  thereof,  with 
power  to  establish,  open,  extend,  and  improve 
them  so  as  to  secure  the  lives  and  the  safety 
of  the  people,  and  to  protect  and  promote 
her  commercial  interests.  That  idea  is  em- 
phasized and  made  clearer,  if  possible,  by 
reading,  in  connection  therewith,  the  "Gener- 
al Welfare  Clause"  of  the  charter  of  the 
city,  which  is  paragraph  14  of  article  26  of 
said  charter  (volume  4,  Mo.  Ann.  Statutes,  pp. 
4818,  4819),  which  reads  as  follows:  "Gen- 
eral Welfare  Clause — General  Authority  to 
Pass  and  Enforce  Ordinances — Census  of  In- 
habitante.  Finally,  to  pass  all  such  ordinan- 
ces, not  Inconsistent  with  the  provisions  of 
this  charter,  or  the  laws  of  the  state,  as  may 
be  expedient,  in  maintaining  the  peace,  good 


government,  health,  and  welfare  of  the  City, 
ite  trade,  commerce  and  manufactures,  and 
to  enforce  the  same  by  fines  and  penalties 
not  exceeding  five  hundred  dollars  and  by 
forfeitures  not  exceeding  one  thousand  dol- 
lars." 

If  we  stop  and  consider  the  enormous 
amount  of  traffic  that  daily  passes  over  the 
streete  at  Tower  Grove  crossing,  consisting 
of  more  than  5,000  pedestrians,  2,300  vehicles, 
400  loaded  street  cars,  about  1,000  freight 
cars,  loaded,  to  say  nothing  of  the  switching 
movements  across  the  same,  and  125  passen- 
ger trains,  it  would  seem  that  there  is  noth- 
ing more  reasonable  that  could  be  done,  by 
which  the  city  of  St  Louis  could  protect  the 
lives  of  her  people  and  secure  their  safety, 
or  to  maintain  and  protect  her  commerce, 
than  by  separate  grade  crossings  at  the 
pointe  mentioned  in  said  ordinances;  and 
that  the  city  had  the  authority  to  separate 
them,  I  think  there  is  no  longer  any  question 
for  reasonable  doubt 

The  fourth  clause  of  section  3049,  R.  S. 
1909,  provides  that  any  railroad  company 
may  "construct  its  road  across,  along  or  up- 
on any  stream  of  water,  water  course,  street, 
highway,  plank  road,  turnpike  or  canal  which 
the  route  of  its  road  shall  intersect  or  touch, 
but  the  company  shall  restore  the  stream, 
water  course,  street,  highway,  plank  road  and 
turnpike  thus  intersected  or  touched  to  its 
former  state,  or  to  such  state  as  not  unneces- 
sarily to  have  impaired  its  usefulness.  Noth- 
ing herein  contained  shall  be  construed  to 
authorize  the  erection  of  any  bridge  or  other 
obstruction  across  or  over  any  stream  navi- 
gated by  steamboate  at  tbe  place  where  any 
bridge  or  other  obstruction  may  be  proposed 
to  be  placed,  so  as  to  prevent  the  navigation 
of  such  stream,  nor  to  authorize  tbe  con- 
struction of  any  railroad  not  already  located 
in,  upon  or  across  any  street  in  a  city  or 
road  of  any  county,  without  the  assent  of  tbe 
corporate  authorities  of  said  city,  or  the 
county  court  of  such  county."  And  the  stat- 
ute Just  quoted  applies  not  only  to  corpora- 
tions organized  subsequent  to  ite  enactment 
but  also  to  all  those  that  existed  at  the  time 
of  and  prior  to  ita  passage,  as  will  be  seen  by 
reading  section  3213,  R.  S.  1909,  which  is  as 
follows:  "All  existing  railroad  corporations 
within  this  state,  and  such  as  may  be  here- 
after chartered  or  formed,  shall  respectively, 
have  and  possess  all  the  powers  and  privi- 
leges contained  In  this  article ;  and  they  shall 
be  subject  to  all  the  duties,  liabilities  and 
provisions  not  inconsistent  with  the  provi- 
sions of  their  charter  herein  contained." 

In  construing  these  two  statutes,  it  should 
be  borne  in  mind  that  under  those  provi- 
sions of  the  charter  of  the  city  before  quoted, 
said  city  was  given  the  full  possession  of, 
charge  and  control  over  all  the  streete  and 
highways  thereof,  and  no  one  had  the  author- 
ity or  right  to  interfere  with  any  of  them  ex- 
cept by  authority  of  the  City,  and  only  then 
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upon  sucb  terms  and  conditions  as  the  City 
might  prescribe  by  ordlnauce.  That  being 
true,  it  seems  to  me,  as  before  stated,  that 
there  can  be  no  room  for  reasonable  doubt, 
but  what  the  City  had  the  power  and  author- 
ity to  compel  the  railway  companies,  at  their 
own  cost  and  exi>ense,  to  separate  the  grade 
crossings  mentioned,  in  the  manner  provided 
for  -in  the  ordinances  before  set  out.  The 
great  weight  of  authority  sustains  these  views. 

At  an  early  date  this  question  came  before 
the  Supreme  Court  of  Minnesota,  in  the  case 
of  State  ex  rel.  v.  St  Paul,  Minneapolis 
&  Manitoba  Ry.  Co.,  35  Minn.  131,  28  N.  W. 
3,  59  Am.  Rep.  313,  and  in  that  case  it  will 
be  observed  that  the  statutes  construed  are 
not  nearly  so  full  and  authoritative  as  are 
the  statutes  and  charter  provisions  we  have 
here  under  consideration.  In  that  case  Judge 
Mitchell,  in  speaking  for  the  full  court,  said: 

"Tliis  appeal  is  from  an  order  quashing  an 
alternative  writ  of  mandamus,  on  the  ground 
that  the  relator  did  not  state  facts  sufficient 
to  warrant  the  Issuance  of  a  writ  The 
cliarter  of  respondent  provides  that  'the  said 
company  shall  have  the  right  and  authority 
to  construct  their  said  railroad  and  branches 
upon  and  along,  across,  under,  or  over  any 
public  or  private  highway,  road,  street,  plank 
road,  or  railroad,  if  the  same  shall  be  neces- 
sary; but  the  said  company  shall  put  such 
highway,  road,  street,  plank  road,  or  railroad 
in  such  condition  and  state  of  repair  as  not 
to  impair  or  interfere  toith  its  free  and  prop- 
er use.'  Laws  1857,  Ex.  Sess.  c.  1,  sul)c.  1, 
§  7.  The  principal  question  raised  by  the 
appeal  is  the  construction  to  be  put  upon 
this  statute  as  to  tlie  extent  of  the  rights 
conferred,  and  of  the  duty  imposed,  upon  the 
company. 

"The  common-law  rule  is  that  where  a 
person  or  corporation  Is  given  the  right  to 
build  a  railroad,  or  make  a  canal,  across  a 
public  highway,  this  gives  them  no  right  to 
destroy  it  as  a  thoroughfare,  but  they  are 
bound  to  restore  or  unite  the  highway  at 
their  own  expense,  by  some  reasonably  safe 
and  convenient  means  of  passage,  although 
the  statute  contains  no  express  provision  to 
that  effect  This  duty  includes  the  doing 
of  whatever  is  necessary  to  be  done  to  re- 
store the  highway  to  such  condition;  as,. for 
instance,  in  case  of  a  bridge,  the  approaches 
or  lateral  embankments,  without,  which  the 
bridge  itself  would  be  useless.  This  duty 
is  founded  upon  the  equitable  principle  that 
it  was  their  act,  done  in  pursuit  of  their  own 
advantage,  which  rendered  this  work  neces- 
sary, and  therefore  they,  and  not  the  public, 
should  be  burdened  with  its  expense.  Qui 
sentit  commodum  sentire  debet  et  onus. 
King  V.  Inhabitants  of  Lindsey,  14  East  317; 
King  V.  Kerrison,  3  Manle  &  S.  526;  Leop- 
ard V.  Chesapeake  &  Ohio  Canal  Co.,  1  Gill 
[Md.)  222 ;  Northern  Cent.  Ry.  Co.  v.  Mayor 
of  Baltimore,  46  Md.  425;  Eyler  v.  Co. 
Comm'rs  Allegany  Co.,  49  Md.  257  [33  Am. 


Bep.  249] ;  In  re  Trenton  Water-Power  Co., 
20  N.  J.  Law,  659 ;  People  v.  Chicago  &  Al- 
ton R.  Co.,  67  IlL  118 ;  Queen  v.  Inhabitants 
of  Isle  of  Ely,  15  Q.  B.  827 ;  Paducah,  etc., 
E.  Co.  v.  Commonwealth,  80  Ky.  147. 

"The  provision  of  this  statute  imposing  a 
duty  on  the  company  in  favor  of  the  public, 
while  it  is  to  receive  a  reasonable  construc- 
tion, must  be  liberally  construed  in  favor  of 
the  public.  There  is  no  presumption  that  the 
Legislature  intended  to  limit  or  lessen  the 
duty  which  would  have  existed  in  the  ab- 
sence of  any  provision  expressly  imposing 
it  On  the  contrary,  their  evident  object 
was  to  make  the  duty  more  explicit  and  defi- 
nite, and  free  from  doubt  The  fact  stands 
out  prominently  that  the  Legislature  intended 
to  preserve  to  the  public  the  free  and  proper 
use  of  highways  and  streets,  without  Impair- 
ment or  interference,  and  that  the  use  of 
streets  and  highways  by  the  railway  com- 
pany should  be  preserved.  Of  course,  this 
is  not  to  be  understood  in  the  absolute  sense 
tliat  the  comimny  could  do  nothing  that 
would  in  any  degree  interfere  with  the  use 
of  the  street  by  the  public  The  statute 
must  receive  a  reasonable  construction,  and 
the  Legislature  must  be  presumed  to  have 
understood  that  the  construction  and  opera- 
tion of  a  railroad  upon,  across,  under,  or 
over  a  street  la  necessarily  attended  with 
some  incidental  inconvenience.  What  was 
meant  was  merely  that  the  company  should 
put  the  street  in  such  condition  as  to  furnish 
the  public  a  thoroughfare  reasonably  safe 
and  convenient  and  substantially  as  capable 
of  free  and  proper  use  as  it  was  before. 
Whatever  accomplishes  this  end  is  a  per- 
formance of  the  duty ;  what  does  not  la  an 
Infraction  of  It  Hence,  In  view  of  the  mani- 
fest object  of  this  provision  in  favor  of  the 
public.  It  Is  evident  that  the  expression.  In 
such  condition  and  state  of  repair  as  not  to 
impair  or  interfere  with  its  free  and  proper 
use,'  has  reference,  not  merely  to  the  physi- 
cal condition  of  that  imrtlcular  part  of  the 
street  actually  occupied  by  the  company  with 
its  tracks,  but  also  to  the  street  as  a  thor- 
oughfare of  public  travel,  and  to  the  uses 
to  which  the  company  put  the  street  in  op- 
erating Its  road.  For  example,  suppose  the 
company  construct  their  railroad  under  the 
street  which  they  carry  over  their  road  by 
a  bridge.  The  bridge  Immediately  over  their 
tracks  might  Itself  be  properly  built  and 
yet,  without  the  necessary  approaches,  'would 
be  inaccessible  to  the  public.  This  would  not 
be  a  performance  of  the  duty  Imposed  by 
the  statute.  So,  again,  if  the  company  con- 
structed their  tracks  on  the  surface  of  the 
street,  they  might  plank  or  pave  between 
the  tracks  so  as  to  furnish  a  perfectly  smooth 
surface  for  the  passage  of  travel,  and  yet 
the  tracks  might  be  so  numerous,  and  the 
passage  of  trains  so  constant,  as  to  ob- 
struct travel  across  the  street  as  effectually 
as  if  a  Chinese  wall  were  built  across  It 
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Tbis  wonid  not  be  putting  the  street  In  such 
a  condition  'as  not  to  Impair  or  interfere 
wltb  Its  free  and  proper  use,'  within  the 
meaning  of  the  statute. 

"While  the  company  has  the  right,  ac- 
cording as  Its  necessities  or  conveniences 
may  require,  to  construct  its  tracks  either 
on  the  surfiice  of  the  street,  or  over  the 
street,  or  under  it,  yet  this  right  is  subject 
to  the  condition  that  it  can  be  done  so  as 
not  to  Impair  or  Interfere  with  the  free  and 
proper  use  of  the  street.  The  right  to  lay 
their  tracks  on  the  surface  of  the  street  is 
sub  modo ;  that  is,  by  doing  It  so  as  not  to 
Impair  or  interfere  with  the  use  of  the  street. 
Whatever  mode  they  adopt,  they  are  bound 
to  fulfill  this  condition,  and,  If  it  cannot 
be  fulfilled  by  laying  their  tracks  on  the  sur- 
face of  the  street,  they  must  adopt  some 
other  plan.  See  King  t.  Kerrlson,  supra; 
Johnston  v.  Providence,  etc.,  R.  Co.,  10  R.  I. 
365;  People  v.  Dutchess,  etc.,  R.  Co.,  58  N. 
Y.  152. 

"It  is  also  clear,  upon  both  reason  and  au- 
thority, that  this  duty  is  a  continuing  one. 
It  is  not  fulfilled  by  simply  putting  the  street, 
at  the  time  the  railroad  is  built,  In  such  con- 
dition as  not  to  Impair  or  Interfere  with  its 
free  and  proper  use  at  that  time,  nor  even 
by  maintaining  it  In  such  condition  as  would 
hare  accomplished  that  end  had  the  circum- 
stances and  conditions  originally  existing 
continued.  The  requirement  of  the  statute 
has  a  wider  scope  than  this,  and  has  refer- 
ence to  all  future  exigencies.  The  Legisla- 
ture never  Intended  to  fix  or  limit  the  duty 
of  the  company  by  the  necessities  of  the  pub- 
lic at  any  one  time,  or  under  any  particular 
state  of  circumstances.  They  Intended  to 
Impose  upon  the  company  the  duty,  from 
time  to  time,  of  putting  the  street  in  such 
condition  and  state  of  repair  as  changed  cir- 
cumstances— such  as  the  increased  travel  on 
the  street,  or  Increased  tra£9c  on  the  rail- 
road— might  render  necessary  to  its  free  and 
proper  use.  A  condition  of  the  street  or 
mode  of  crossing  the  railroad  might  be  en- 
tirely adequate  for  the  accommodation  of 
the  public  under  one  condition  of  things,  and 
entirely  Inadequate  under  another;  and, 
consequently,  a  provision,  which  at  one  junc- 
ture would  be  a  discharge  of  this  statutory 
duty,  would  at  another  amount  to  its  viola- 
tion. For  example,  a  single  track  laid  on  the 
surface  of  a  street.  In  a  small  town,  where 
the  traffic  on  the  railroad  and  the  travel  on 
the  street  were  limited,  might  not,  and 
probably  would  not,  seriously  Interfere  with 
the  use  of  the  street;  while  numerous  tracks 
in  constant  use,  thus  laid  upon  a  crowded 
thoroughfare  of  a  populous  city,  might  al- 
most entirely  deprive  the  public  of  the  use 
of  the  street.  In  the  latter  case  it  would  be 
a  mere  technical  quibble  for  the  railway 
company  to  say  that  if  had  put  the  surface 
of  the  street  in  proper  condition,  although, 


by  reason  of  constantly  passing  trains,  the 
public  were  as  completely  prevented  from 
crossing  It  as  If  the  street  had  been  divided 
by  an  Impassable  gulf. 

"The  duty  prescribed  is  to  keep,  at  all 
times  and  under  all  circumstances,  the  streets 
at  points  where  they  are  intercepted  by  the 
railroad,  'In  a  condition  and  state  of  repair 
so  as  not  to  Impair  or  interfere  with  their 
free  and  proper  use' ;  and,  if  this  cannot  be 
done  with  a  surface  crossing,  the  company 
must  do  it  either  by  carrying  their  tracks 
under  or  over  the  highway,  or  the  highway 
under  or  over  their  tracks;  and  the  duty 
of  thus  restoring  or  preserving  the  free  use 
of  the  street  Includes  the  doing  of  whatever 
Is  needed  to  accomplish  the  required  end, 
and  which  is  rendered  necessary  to  be  done 
by  reason  of  the  presence  of  the  railroad  in 
the  street.  Parker  v.  Boston  &  Maine  R. 
Co.,  3  Cush.  [Mass.]  107, 115,  50  Am.  Dec.  709; 
Com.  v.  Proprietors  New  Bedford  Bridge,  2 
Gray  [Mass.]  339;  Cooke  v.  Boston  &  Lowell 
R.  Co.,  133  Mass.  185;  Cott  v.  Lewlston  R. 
Co.,  36  N.  Y.  214 ;  People  v.  New  York  Cent, 
etc.,  R.  Co.,  74  N.  Y.  302;  Wellcome  v.  In- 
habs.  of  Leeds,  51  Me.  313 ;  English  v.  New 
Haven,  etc.,  Co.,  32  Conn.  240;  Burrltt  v. 
City  of  New  Haven,  42  Conn.  174;  Central 
R.  Co.  V.  State,  32  N.  J.  Law,  220;  Railroad 
V.  Commissioners,  31  Ohio  St.  338;  Maltby 
V.  Chicago  &  W.  M.  Ry.  Co.,  52  Mich.  108, 
17  N.  W.  717;  Chicago,  R.  I.  &  P.  R.  Co. 
V.  Moffltt,  75  111.  524 ;  Farley  v.  Chicago,  R. 
L  &  P.  R.  Co.,  42  Iowa,  234;  Mauley  v.  St 
Helen's  Canal  &  Ry.,  2  Hurl.  &  N.  840. 

"The  application  of  these  principles  to  the 
present  case  leads  us  to  the  conclusion  that 
the  court  below  erred  In  quashing  this  writ 
The  petition  upon  which  the  writ  was  is- 
sued alleges,  in  substance,  the  following 
facts;  In  1868  the  respondent  constructed 
Its  road  through  the  city  of  Mlnneai>ol!s,  and, 
under  the  authority  given  by  Its  charter, 
laid  its  track  upon  and  across  Fourth  Avenue 
North.  It  has  now  nine  tracks  and  two 
switch  tracks  on  this  crossing,  which  are  in 
constant  use  by  the  cars  and  engines  of  re- 
spondent, which  are  constantly  passing  and 
repassing,  and  upon  which  the  company  Is 
doing  an  immense  business,  running  many 
hundred  cars  and  s^cores  of  trains  dally. 
Immediately  adjacent  to  these  tracks,  and' 
southeast  of  them,  and  upon  the  same  street 
crossing,  the  Minneapolis  &  St.  Louis  Rail- 
way Company  has,  under  like  charter  rights 
and  duties,  constructed  eight  tracks,  making 
in  all  nineteen  tracks'  upon  the  crossing,  and 
all  laid  on  the  surface  of  the  street  The 
city  of  Minneapolis  has  a  population  of 
about  100,000  (now  130,000),  many  thousand 
of  whom  live  in  what  is  called  North  Min- 
neapolis, north  and  west  of  the  crossing. 
Fifth  Street  North  Is  one  of  the  main  thor- 
oughfares from  North  Minneapolis  to  the 
business  center  of  the  city,  over  which  thou- 
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sanda  of  people  and  hundreds  of  vehicles 
pass  and  repass  daUy ;  this  street  being  the 
most  conyenlent  and  shortest  route  for  a 
large  part  of  the  Inhabitants  of  the  city  be- 
tween North  Minneapolis  and  the  business 
center  of  the  city.  Owing  to  the  condition 
of  the  ground,  it  will  be  impossible  for  many 
years  to  have  good  or  convenient  crossings 
over  these  tracks  for  several  blocks  west  of 
this  crossing.  The  great  number  of  cars 
and  engines  so  occupy  this  street  crossing, 
and  use  up  so  much  time  .u  passing  and  re- 
passing nearly  every  hour  of  the  day,  as  to 
greatly  Impede,  Interfere  with,  hinder,  and 
delay  the  public,  and  to  render  travel  on 
Fifth  Street  North  very  dangerous  and  un- 
safe. The  street  is  not  now  in  such  condi- 
tion and  state  of  repair  as  not  to  Impair  or 
interfere  with  its  free  and  proper  use.  The 
contour  of  the  ground  to  the  northwest  of 
these  tracks  Is  such  that  it  is  impracticable 
to  carry  the  street  by  bridge  over  the  rail- 
roads. By  reason  of  the  premises,  it  has 
become  necessary.  In  order  to  put  the  street 
in  such  condition  as  not  to  Impair  or  inter- 
fere with  Its  free  and  proper  use,  to  carry  it, 
by  a  viaduct,  under  the  railroad  tracks,  ac- 
cording to  a  plan  prepared  by  the  city  coun- 
cil, and  made  a  part  of  the  application  for 
the  writ  of  mandamus.  This  Involves  the 
excavation  of  approaches  to  the  viaduct  on 
either  side,  on  one  side  commencing  at  the 
northwest  line  of  Third  Avenue  North,  and 
on  the  other  side  at  the  southeast  line  of 
Fifth  Avenue  North;  also  the  construction 
of  supporting  walls  for  the  soil  along  the 
sides  of  these  excavations,  and  of  abutments 
for  the  bridge  or  viaduct  proper,  on  which 
to  carry  the  railway  tracks. 

"The  city  council  passed  an  ordinance  au- 
thorizing a  change  of  grades  of  Fifth  Street 
North,  between  Third  Avenue  North  and 
Fifth  Avenue  North,  so  as  to  conform  to  the 
bottom  of  the  proposed  viaduct  and  approach- 
es. This  was  passed  since  the  commence 
ment  of  these  proceedings;  but,  as  both  par- 
ties desire  a  decision  on  the  merits,  it  was 
stipulated  that  no  point  should  be  made  up- 
on that  fact.  Of  course,  the  city  could  not, 
by  changing  the  grade  of  a  street  for  some 
purpose  of  its  own.  Impose  new  or  additional 
duties  upon  the  railroad  company.  Its  duty 
is  to  be  measured  by  the  requirements  of  its 
charter.  But  in  this  case  the  sole  purpose 
of  the  change  of  grade  was  to  allow  the  con- 
struction of  a  proposed  viaduct,  the  neces- 
sity for  which  was  created  by  the  presence 
of  the  railroad  in  the  street.  Hence  the  ma- 
teriality of  the  ordinance,  if  it  t>e  material, 
consists  solely  in  the  fact  that  it  gives  the 
authority  of  the  city  for  the  change  of  grade 
necessary  in  the  construction  of  the  proposed 
viadact.  The  dty  council  then  demanded 
of  respondent  tliat  it  should  constmct  its 
share  of  this  viaduct,  viz.,  the  part  north- 
west of  the  dividing  line  between  its  tracks 


and  those  of  the  Minneapolis  &  St  Louis 
Railway  Company,  together  with  the  abut- 
ments, approaches,  and  sustaining  walls  on 
that  side.  This  being  refused,  the  city  ap- 
plied for  a  mandamus  to  compel  the  respond- 
ent to  do  it  Similar  proceedings  have  been 
commenced  against  the  Minneapolis  &  St 
Louis  Railway  Company  to  compel  it  to  con- 
struct its  share  on  the  opposite  side. 

"Whether  respondent  has  In  fact  complied 
with  the  requirements  of  its  charter  is  a 
question  which  neither  it  nor  the  city  can 
determine  absolutely  without  the  assent  of 
the  other.  liike  all  other  matters  involving 
a  controversy  concerning  public  duty  and 
private  right  It  is  to  be  adjusted  and  settled 
by  judicial  inquiry  and  determinatioa.  Com. 
V.  Proprietors  New  Bedford  Bridge,  supra; 
Cooke  V.  Boston  &  Lowell  R.  Co.,  supra. 
Hence  the  decision  of  the  city  council  is  not 
conclusive  upon  the  questions  of  tlie  duty  of 
the  company  to  build  this  viaduct,  or  that 
it  should  be  built  upon  the  plan  proposed. 
These  are  matters,  If  put  In  issue,  for  the 
determination  of  the  court  upon  the  bearing. 
But  for  the  purposes  of  this  appeal,  all  the 
allegations  of  the  petition  must  be  taken  as 
true,  to  wit  that  the  street  cannot  be  used 
by  the  public  with  either  safety  or  conven- 
ience, with  these  railroad  tracks  crossing 
it  on  the  same  grade;  that  the  only  way  by 
which  the  street  can  t>e  put  in  such  condi- 
tion 'as  not  to  impair  or  interfere  with  its 
free  and  proper  use'  is  by  carrying  it  un-. 
der  the  trades  by  viaduct  on  the  plan  pro- 
posed. If  so,  then  the  duty  Imposed  upon 
the  company  by  its  charter  requires  them 
to  constmct  this  worit,  and  the  whole  of  it 
— the  abutments  and  approaches,  as  well  as 
the  bridge  for  their  tracks.  Lateral  em- 
bankments or  -excavations  necessary  as  ap- 
proaches to  a  bridge  or  viaduct  to  carry  a 
street  under  or  over  a  railway,  are  as  much 
a  part  of  the  work  required  to  be  done  by 
the  company  as  the  bridge  or  viaduct  Itself. 
Without  the  approaches,  the  mere  passage- 
way under  the  tracks  would  be  useless.  The 
one  is  as  necessary  to  furnish  an  uninter- 
rupted thoroughfare  as  the  other.  The  neces- 
sity for  each  is  alike  created  by  the  con- 
struction of  the  railroad  upon  the  street 
The  public  derives  no  benefit  from  either 
whidi  they  did  not  enjoy  before  the  railroad 
was  built  The  duty  imposed  by  the  stat- 
ute is,  at  all  times  and  under  all  circum- 
stances, to  put  the  street  In  such  condition 
and  state  of  repair  as  not  to  impair  or  in- 
terfere with  its  free  and  proper  use,'  ana 
whatever  structures  are  necessary  for  that 
purpose  must  be  erected  and  maintained  at 
the  expense  of  the  company.  There  is  no 
foundation  in  law  or  reason  for  dividing  the 
expense  l>etween  the  company  and  the  city. 
If  the  company  is  Iwnnd  to  build  the  via- 
duct under  its  tracks,  it  is  equally  tMund  to 
build  the  necessary  approaches. 
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"It  is  suggested  that  to  make  this  excava- 
tion on  Fifth  Street  North  would  render  the 
railroad  company  liable  as  a  trespasser  for 
damages  to  the  owners  of  abutting  lots; 
that  the  company  has  no  power  to  ezerdse 
the  right  of  eminent  domain  to  take  private 
property  for  any  such  purpose;  and  hence 
that  a  mandamus,  If  Issued  as  prayed  for, 
would  compel  the  company  to  do  an  illegal 
act  This  seems  to  have  had  much  weight 
with  the  court  below,  who  suggest  that,  be- 
fore the  company  can  be  required  to  build 
the  proposed  viaduct,  the  city  should  take 
Buch  action  as  would  relieve  respondent  from 
liability  for  damages  resulting  from  chang- 
ing the  grade  of  the  street  Whether,  upon 
the  facts  of  the  case,  it  will  be  necessary 
for  the  railroad  company  to  exercise  the 
right  of  condemnation,  or  whether  it  will  be 
liable  to  'pay  compensation  to  the  owners  of 
property  abutting  on  this  street,  are  ques- 
tions not  now  before  us,  and  upon  which  we 
express  no  opinion.  But  If  the  company  has 
the  legal  right  to  do  the  work,  the  fact 
that  it  would  involve  the  expense  of  paying 
compensation  to  property  owners  would  be 
no  ground  for  denying  the  writ  This  ex- 
pense would  be  Just  as  legitimate  a  part  of 
the  cost  of  restoring  the  street  as  would  the 
expense  of  making  the  excavation  or  build- 
ing the  bridge ;  and  there  would  be  no  more 
reason  for  imposing  this  expense  upon  the 
public  than  that  of  any  other  part  of  the 
work;  and,  if  necessary,  we  have  no  doubt 
of  the  power  of  the  company  under  Its  char- 
ter to  condemn  private  property  for  this  pur- 
pose. The  duty  imposed  carries  with  It  the 
power  to  perform  It  and  in  the  exercise  of 
that  power  all  other  needful  auxiliary  pow- 
ers given  by  the  charter  may  be  exercised; 
and  of  these  Is  the  power  to  take  lands  com- 
pulsorlly,  when  necessary  for  the  purposes 
of  the  corporation.  -  When  required  by  its 
charter,  the  construction  of  this  viaduct  and 
approaches  for  the  puri>ose  of  carrying  the 
street  under  its  railroad  is  as  much  a  part 
of  the  enterprise  authorized  by  the  charter 
as  the  railroad  bed  or  track  itself,  and  land 
taken  for  the  former  is  as  much  taken  for 
the  purpose  of  the  corporation  as  land  tak- 
en for  the  latter.  People  v.  Dutchess,  etc., 
B,  Oo.,  58  N.  Y.  162.  See,  also,  Parker  v. 
Boston  &  Maine  R.  Co.,  supra. 

"We  wldi  to  remark.  In  conclusion,  that  we 
have  found  no  case  which  Is  in  all  respects 
exactly  like  the  present  one,  both  on  the  facts 
and  the  language  of  the  statute;  but  in  all 
the  cases,  without  exception,  we  find  an- 
nounced certain  principles,  founded,  as  we 
think,  in  reason  and  Justice,  which  seem  to 
lead  up  logically  and  irresistibly  to  the  con- 
dnsion  at  which  we  have  arrived.  The  only 
discordant  note  that  we  find  in  any  case  is 
a  casual  remark,  which  was  mere  obiter, 
made  in  State  v.  New  Haven  &  N.  Co.,  45 
Conn.  331,  348.    But  an  examination  of  that 


case  will  show  that  what  is  there  decided  is 
not  at  all  in  conflict  with  our  views.  It  can 
hardly  be  necessary  to  add  that  the  statute, 
and  what  we  have  said  regarding  its  con- 
struction, has  reference  only  to  cases  where 
the  railroad  has  been  constructed  in  a  street 
and  not  to  cases  where  new  streets  have 
been  laid  out  over  or  across  the  railroad 
subsequent  to  its  construction." 

In  that  case  the  court  in  express  terms 
limited  its  ruling  to  cases  where  the  railroad 
had  been  constructed  in  a  street  previously 
established,  and  did  not  Include  cases  where 
new  street!  were  extended  over  a  railroad 
previously  constructed.  The  limitation  in 
that  case  was  proper  for  the  reason  that 
the  railroad  there  was  constructed  In  a 
street  previously  established;  but  the  court 
did  not  Intend  to  hold,  nor  did  It  hold,  that 
the  same  rule  of  law  would  not  apply  to 
cases  where  new  streets  were  extended  over 
railroads  previously  constructed,  as  is  true 
as  to  some.  If  not  to  all  of  the  streets  In  the 
case  at  bar. 

In  the  case  of  State  ex  rel.  v.  St  Paul, 
Minneapolis  &  Manitoba  By.  Co.,  98  Minn. 
380,  on  page  387,  108  N.  W.  261,  on  page 
262  (28  U  R.  A.  [N.  S.]  298,  120  Am.  St 
Rep.  581,  8  Ann.  Cas.  1047),  this  direct  ques- 
tion was  presented  to  the  court  The  court 
In  discussing  the  questions  used  this  lan- 
guage: 

"3.  The  question  as  to  the  power  of  the 
state,  as  respects  streets  and  highways  ex- 
isting at  the  time  of  the  construction  of  a 
railroad  and  over  which  It  passes,  to  require 
the  latter  to  construct  and  maintain  suitable 
crossings,  by  bridges,  viaducts,  or  otherwise, 
at  its  own  expense,  has  been  before  the 
courts  in  numerous  cases,  and  the  nulform 
rule,  as  tax  as  our  examination  of  the  au- 
thorities has  extended,  is  that  the  state  pos- 
sesses that  power.  The  obligation  of  the 
company  in  such  cases  arises  from  the  rule 
of  the  common  law  that,  where  a  new  high- 
way is  laid  out  across  one  already  In  ex- 
istence and  use,  the  crossing  must  not  only 
b&  made  with  as  little  injury  as  possible  to 
the  old  way,  but  whatever  structures  may  be 
necessary  for  the  convenience  and  safety  of 
the  crossing  must  be  erected  and  maintained 
by  the  person  or  corporation  constructing 
and  using  the  new  way.  Northern  v.  City, 
46  Md.  426,  445;  Dyer  v.  Railway  Co.,  87 
Tenn.  713,  11  8.  W.  943.  The  obligation  ex- 
ists in  such  cases  independent  of  statute, 
and,  as  observed,  the  authorities  enforce  It 
in  all  cases  where  the  streets  were  laid  out 
and  in  existence  before  the  advent  of  the 
railroad,  and  it  extends  to  grade  crossings, 
bridges,  and  viaducts,  or  whatever  may  be 
essential  and  necessary  to  make  the  crossing 
safe.  If  the  duty  to  construct  and  maintain 
the  bridge  in  question  rests  upon  the  rail- 
road company,  either  by  force  of  the  pro- 
visions of  its  charter,  or  at  common  law,  it 
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is  clear  that  the  city  may  enforce  It  Its 
specially  delegated  supervision  and  control 
over  streets  and  highways,  with  authority  to 
lay  out  and  open  new  ones,  vest  in  it  au- 
thority to  enforce  all  appropriate  regula- 
tions sanctioned  hy  the  police  power  of  the 
state.  The  obligation  was  enforced  by  the 
city  of  Minneapolis  in  the  case  of  State  v. 
MinneapoUs  &  St  L.  Ry.  Co.,  39  Minn.  219, 
39  N.  W.  153,  without  special  statutory  au- 
thority ;  the  obligation  existing,  as  it  Is  con- 
tended It  does  in  the  case  at  bar,  by  force 
of  the  provisions  of  the  charter  of  the  rail- 
road company. . 

"4.  The  authorities  are  not  fully  agreed 
upon  the  question  whether  the  state  may, 
In  the  exercise  of  the  police  power,  compel 
a  railroad  company,  without  compensation, 
to  construct  and  maintain  suitable  crossings 
at  streets  extended  over  the  right  of  way 
subsequent  to  the  construction  of  the  rail- 
road. Our  examination  of  the  books,  how- 
ever, leads  to  the  conclusion  that  the  great 
weight  of  authority  sustains  the  affirmative 
of  that  proposition.  The  right  of  the  stete 
so  to  act  Is  maintained  in  the  states  of 
Maine,  Connecticut  Illinola,  New  York,  Ten- 
nessee, Indiana,  Texas,  Mississippi,  Ohio, 
Nebraska,  New  Jersey,  Vermont,  Wisconsin, 
and  by  the  Supreme  Court  of  the  United 
States.  It  Involves  an  exercise  of  the  police 
power,  and  the  inquiry  is  whether  such  a 
requirement  is  a  proper  exercise  of  that 
power.  It  is  unnecessary  to  enter  into  an 
extended  discussion  to  show  the  extent  to 
which  the  Legislature  may  go  in  the  exer- 
cise of  this  governmental  prerogativa  The 
property,  rights,  and  liberty  of  the  citizen 
are  to  be  enjoyed  In  subordination  to  the 
general  public  welfare,  and  all  reasonable 
regulations  for  the  preservation  and  promo- 
tion thereof  are  uniformly  sustained  by  the 
courts.  'Rights  of  property,  like  all  other 
social  and  conventional  rights,  are  subject 
to  such  reasonable  limitations  in  their  en- 
joyment as  shall  prevent  them  from  being 
injurious  and  to  such  reasonable  restraints 
and  regulations,  established  by  law,  as  the 
Legislature,  under  the  governing  and  con- 
trolling power  vested  in  them  by  the  Consti- 
tution, may  think  necessary  and  expedient' 
Com.  V.  Alger,  7  Cusb.  [Mass.]  53,  85; 
Thorpe  v.  Rutland,  27  Vt  140,  62  Am.  Dec 
625 ;  New  Orleans  Gas  Co.  v.  Drainage  Com- 
mission of  New  Orleans,  197  U.  S.  453,  25 
Sup.  Ct  471,  49  L.  Ed.  831.  The  reasonable 
limits  of  the  exercise  of  the  power  are  not 
readily  defined,  but  generally  speaking  it  ex- 
tends to  all  matters  where  the  general  pub- 
lic welfare,  morals,  and  health  of  the  com- 
munity are  Involved.  Butler  v.  Chambers,  36 
Minn.  69,  30  N.  W.  308, 1  Am.  St  Rep.  638. 

"A  reference  to  a  few  of  the  adjudged 
cases  will  show  the  general  trend  of  Ju- 
dicial opinion  upon  the  subject  before  us.  In 
Boston  V.  County  Comm'rg,  79  Me.  886,  10 


Atl.  113,  the  court  had  before  it  a  statute 
imposing  upon  the  railroad  companies  of 
that  state  the  duty  of  constructing  crossings 
at  subsequently  lald-out  highways,  and  its 
validity  was  afllrmed.  The  court  there  said: 
'The  power  of  the  Legislature  to  impose  un- 
compensated duties  and  even  burdens  upon 
individuals  and  corporations  for  the  general 
safety  is  fundamental.  It  is  the  police  pow- 
er. Its  proper  exercise  is  the  highest  duty 
of  government  The  state  may  in  some  cas- 
es forego  the  right  to  taxation,  but  It  can 
never  relieve  itself  of  the  duty  of  providing 
tot  the  safety  of'  its  citizens.  This  duty  and 
consequent  power  override  all  statute  or  con- 
tract exemptions;  the  state  cannot  free  any 
person  or  corporation  from  subjection  to 
this  power.  All  personal  as  well  as  property 
rights  must  be  held  subject  to  the  police  pow- 
er of  the  state.' 

"In  the  case  of  Chicago  v.  City,'  140  IlL 
309,  29  N.  E.  1109,  the  court  had  before  it 
a  case  where  the  city  instituted  condemna- 
tion proceedings  for  the  purpose  of  opening 
and  extending  a  street  across  a  railroad  al- 
ready in  existence,  and  the  question  present- 
ed was  whether  the  company  owning  the 
railroad  was  entitled,  as  a  part  of  its  com- 
pensation for  opening  the  street  across  Its 
tracks,  to  the  cost  of  constructing  and  main- 
taining the  crossing.  It  appeared  that  the 
railroad  was  constructed  prior  to  the  pas- 
sage of  a  statute  which  required  all  railroad 
companies  thereafter  to  construct  and  main- 
tain such  crossings  and  all  approaches  there- 
to. It  was  Insisted  that  the  statute  was  In- 
valid, and  had  no  application  to  the  defend- 
ant because  its  road  was  constructed  prior 
to  the  opening  of  the  street  and  prior  to 
the  enactment  of  the  statute.  In  that  case 
the  court  said:  'Government  owes  to  its 
citizens  the  duty  of  providing  and  preserving 
safe  and  convenient  highways.  From  this 
duty  results  the  right  ot  public  control  over 
higbwaya  Railroads  are  public  highways, 
atid  in  their  relations  as  such  to  the  public 
are  subject  to  the  right  of  the  public  to  ex- 
tend the  public  highways  and  streets  across 
such  right  of  way.  •  •  •  If  railroads  so 
far  as  they  are  public  highways  are,  like 
other  highways,  subject  to  legislative  super- 
vision, then  railroad  companies  in  their  re- 
lations to  highways  and  streets  which  in- 
tersect their  rights  of  way  are  subject  to 
the  control  of  the  police  power  of  the  state: 
that  power  of  which  this  court  has  said 
that  "it  may  be  assumed  that  it  is  a  power 
coextensive  with  self-protection,  and  is  not  in- 
aptly termed  the  law  of  overruling  necessity." 
Lake  View  V.  Bose  Hill  Cemetery  Co.,  70  111. 
191,  22  Am.  Bep.  71.  The  requirement  embod- 
ied in  section  8  (2  Starr  &  C.  Ann.  St  18S5,  p. 
1937,  c.  114),  that  railroad  companies  shall 
construct  and  maintain  the  highway  and  street 
crossings  and  the  approaches  thereto  within 
their  respective  rlghta  of  way.  Is  nothing 
more  than  a  police  regulation.    It  Is  proper 
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that  the  portion  ot  the  street  or  highway 
which  is  within  the  limits  of  the  railroad 
right  of  way  should  be  constructed  by  the 
railroad  company  and  maintained  by  it,  be- 
cause of  the  dangers  attending  the  opera- 
tion of  its  road.  It  should  control  the'taiak- 
ing  and  repairing  of  the  crossing  for  the 
protection  of  those  passing  along  the  street 
and  of  those  riding  on  the  ears.  •  •  '♦ 
The  Items  of  expense  for  which  appellant 
claims  compensation  are  such  only  as  are 
Involred  in  its  compliance  with  a  police  reg- 
ulation of  the  statute.  It  is  well  settled 
that  "neither  a  natural  person  nor  a  corpo- 
ration can  claim  damages  on  account  of  be- 
ing compelled  to  render  obedience  to  a  po- 
lice regulation  designed  to  secure  the  com- 
mon welfare."  C.  &  A.  R.  R.  Co.  v.  J.  L. 
&  A.  R.  R.  Co.,  105  111.  388,  44  Am.  Rep.  799. 
It  has  been  held  by  this  court  In  a  number 
of  cases  that  railroad  corporations  may  be 
required  to  fence  their  tracks,  to  put  In  cat- 
tie  guards,  to  place  upon  their  engines  a 
bell,  and  to  do  other  things  for  the  protect 
tlon  ot  life  and  property,  although  their 
charters  contained  no  such  requirements. 
G.  &  O.  U.  R.  R.  Co.  V.  Dill,  22  111.  264 ;  O. 
&  M.  R.  R.  Co.  T.  McClelland,  25  111.  140;  P. 
&  P.  U.  Ry.  Co.  y.  P.  &  F.  Ry.  Co.,  105  lU. 
110.  •  •  •  Uncompensated  obedience  to 
a  regulation  enacted  for  the  public  safety 
under  the  police  power  of  the  state  Is  not  a 
taking  or  damaging  without  Just  compensa- 
tion of  private  property,  or  of  private  prop- 
erty affected  with  a  public  interest.  •  •  • 
Tb^  language  of  section  8  is  broad  enough 
to  include  streets  to  be  thereafter  opened 
or  extended  as  well  as  existing  streets. 
*  *  *  There  is  no  reason  for  supposing 
that  the  Legislature  Intended  to  refer  ez- 
cluslTely  to  a  railroad  crossing,  created  by 
running  a  new  railroad  across  an  existing 
street.  The  language  includes  also  a  railroad 
crossing  created  by  running  a  new  street 
across  an  existing  railroad.' 

"The  Supreme  Court  of  the  United  States, 
In  166  U.  S.  226,  17  Sup.  Ct  681,  41  U  E3d. 
979,  in  reviewing  the  case  of  Chicago,  B.  & 
Q.  R.  Co.  V.  Chicago,  149  111.  457,  37  N.  B. 
78,  after  quoting  the  above  excerpt  from  the 
prior  Illinois  decision,  said:  'We  concur  In 
these  views.  The  expenses  that  will  be  in- 
curred by  the  railroad  company  In  erecting 
gates,  planking  the  crossing,  and  maintaining 
flagmen,  in  order  that  Its  road  may  be  safely 
operated — If  all  that  should  be  required — 
necessarily  result  from  the  maintenance  of  a 
public  highway,  under  legislative  sanction, 
and  must  be  deemed  to  have  been  taken  by 
the  company  into  account  when  It  accepted 
the  privileges  and  franchises  granted  by  the 
state.  Such  expenses  must  be  regarded  as 
Incidental  to  the  exercise  of  the  police  pow- 
ers of  the  state.'  See,  also,  Detroit,  F.  W. 
&  B.  I.  Ry.  V.  Osbom,  189  U.  S.  383,  23  Sup. 
Ct  640,  47  L.  B3d.  860;  New  York  &  N.  B. 


B.  Co.  V.  Bristol,  161  U.  8.  556,  14  Sup.  Ct 
437,  38  L.  Ed.  269. 

"In  Chicago  v.  City,  97  Wis.  418,  72  N.  W. 
1118,  the  Supreme  Court  of  Wisconsin  re- 
viewed the  subject  at  length  and  reached  the 
conclusion  that  the  subject  of  crossings  at 
streets  laid  out  after  the  construction  of  the 
railroad  was  a  proper  subject  for  legislative 
control,  within  the  police  power,  and  the 
obligation  to  construct  them  might  be  im- 
posed upon  the  railroad  company  without 
compensation.  The  opinion  In  that  case 
points  out  that  the  decisions  of  the  Supreme 
Court  of  the  state  of  Massachusetts,  which 
apparently  laid  down  a  different  doctrine, 
were  founded  upon  a  statute  of  that  state,  by 
which  the  expense  of  such  crossings  was  im- 
posed upon  the  municipality.  In  the  course 
of  the  discussion  the  court  said:  'The  correct 
policy,  in  our  Judgment,  is  that  held  by  the 
courts  of  New  York,  Maine,  Illluols,  and 
Iowa,  that  the  probable  results  of  a  failure 
of  duty,  respecting  the  safety  of  railway 
crossings,  are  so  serious  that  the  public  in- 
terests require,  as  between  municipalities 
and  railway  corporations,  that  such  duty  be 
lodged  in  some  one  place,  undivided,  abso- 
lute, and  with  certainty,  and  that  such  place 
be  the  one  where,  In  the  estimation  of  legis- 
lative authority.  It  can  be  most  readily,  eco- 
nomically, certainly,  and  efficiently  perform- 
ed. Whichever  place  is  designated,  the  mu- 
nicipalities owning  the  highways,  or  the 
railway  corporations,  the  expense  directly  or 
indirectly  falls  on  the  public.  These  consid- 
erations are  abundantly  sufficient.  Judicially 
considered,  to  legitimately  locate  the  whole 
subject  of  maintaining  safe  crossings  within 
the  domain  of  the  police  regulations,  so  far 
as  the  legislative  branch  of  the  government 
may  see  fit  to  exercise  its  authority.  It 
needs  no  extension  of  well-settled  principles 
to  reach  this  conclusion.  But  If  It  did,  the 
increase  of  railroad  operations,  the  growth 
of  population  and  social  and  business  activi- 
ties, with  consequent  increasing  dangers  to 
persons  and  property,  might  reasonably  war- 
rant the  extension.  This  tendency  of  mod- 
em development  Is  in  the  direction  of  great- 
er, rather  than  more  restricted,  use  of  police 
power,  and  necessarily  so  in  order  to  meet 
the  new  dangers,  and  Increase  of  old  dangers, 
constantly  occurring  as  natural  incidents  of 
advancing  civilization.  We  think  the  weight 
of  modem  authority  is  tn  accord  with  the 
views  Just  expressed,  and  to  the  effect  that 
everything  that  goes  to  make  up  a  crossing 
safe  for  public  use  is  as  essentially  within 
police  regulations  as  any  part  of  it' 

"It  was  held  immaterial,  as  respects  the 
right  of  the  state  to  require  those  things  to 
be  done,  whether  the  highway  be  laid  out 
before  or  after  the  construction  of  the  rail- 
road. Their  statutes  were,  however,  strictly 
construed,  and  held  not  broad  enough  to  in- 
clude subsequently  lald-out  streets,  though 
an   'obvious  legislative  policy'  so  Imposing 
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the  obligation  upon  the  railroads  was  recog- 
nized. In  People  v.  Boston,  70  N.  Y.  569, 
the  railroad  comimny,  long  after  it  bad  con- 
structed its  road,  was  required  by  statute 
to  construct  a  bridge  over  its  track  at  an 
Intersecting  higbway,  and  tbe  act  was  sus- 
tained as  a  proper  exercise  of  the  police 
power.  Tbe  court  in  tbat  case  said,  in  sub- 
stance, tbat  wbile  the  Legislature  could  not 
confiscate  property  under  a  pretense  of  an 
exercise  of  the  police  power,  yet  it  might  im- 
pose upon  railroad  corporations  such  reason- 
able restrictions,  regulations,  and  burdens  as 
the  public  good  required,  could  regulate  the 
speed  of  trains,  the  way  in  which  they  should 
cross  highways,  and  make  all  regulations 
proper  to  protect  the  lives  of  persons  carried 
by  them  or  passing  upon  the  highways  across 
the  track.  See,  also,  Albany  v.  Brownell,  24 
N.  X.  345;  Boston  t.  Oreenbush,  5  Lans. 
[N.  Y.]  461. 

"It  wag  held  by  the  Supreme  Court  of  Ten- 
nessee, in  City  V.  Southern  [111  Tenn.  538], 
82  S.  W.  213,  that  an  act  of  the  Legislature 
of  tbat  state  empowering  dtles  to  require 
railroad  companies  to  construct  bridges  at 
places  where  their  tracks  crossed  tl\e  public 
streets,  being  referable  to  the  police  power, 
applied  to  railroads  whose  tracks  were  laid 
before  the  streets  were  opened  or  the  city 
was  incorporated.  In  that  case  the  railroad 
was  constructed  and  in  operation  many  years 
before  the  city  of  Harrlman,  which  sought 
therein  to  compel  the  company  to  construct 
a  bridge,  was  founded.  It  was  incorporated 
by  the  Legislature  long  after  the  appearance 
and  location  of  the  railroad,  and  numerous 
streets  were  laid  out  over  the  railroad  right 
of  way.  In  lUlnois  v.  Swalm,  83  Miss.  631, 
36  South.  147,  the  court  held  that  a  railway 
company  might  be  required  to  place  a  bridge 
over  Its  road  and  to  grade  approaches  there- 
to for  a  highway  crossing  It,  though  the  rail- 
road was  In  operation  for  many  years  before 
the  highway  was  laid  out  It  appeared,  in 
that  case,  that  the  proposed  new  highway 
crossed  the  tracks  of  the  railroad  company 
at  a  point  where  there  was  a  cut  15  feet 
deep  and  50  feet  wide,  in  which  the  double 
tracks  of  the  road  were  located.  The  court 
applied  the  rule  of  the  cases  already  refer- 
red to,  following  a  prior  decision  of  that 
court  UlinoiB  v.  Copiah,  81  Miss.  685,  33 
South.  502. 

"The  same  doctrine  is  affirmed  In  Gulf,  C. 
&  S.  F.  Ry.  Co.  V.  Milam,  90  Tex.  355,  38 
S.  W.  747.  The  court  in  that  case  sustained 
an  act  of  the  Legislature  imposing  the  duty 
upon  railroad  companies  of  constructing 
crossings  over  public  highways,  and  held  that 
it  applied  to  cases  where  the  highways  were 
laid  out  by  the  county  subsequent  to  the 
building  of  the  railroad,  as  well  as  to  pre- 
viously existing  highways,  and  that  the  ex- 
pense of  grading  such  crossings,  putting  in 
cattle  guards,  drain  pipes,  signboards,  and 
crossing  plankb  formed  no  part  of  the  dam- 


ages which  the  company  was  entitled  to  re- 
cover on  account  of  the  condemnation  of  Ita 
right  of  way  for  highway  purposes.  Such 
Is  the  law  In  Connecticut  (Woodruff  v.  Catlin, 
64  Conn.  277,  6  Atl.  849),  in  Nebraska  (State 
V.  Chicago,  29  Neb.  412,  45  N.  W.  469;  Chi- 
cago V.  State,  47  Neb.  549,  66  N.  W.  624,  41 
I*  R.  A.  481,  53  Am.  St.  Rep.  557),  in  Ohio 
(Railway  Co.  v.  Sharpe,  38  Ohio  St  160),  in 
Vermont  (Thorpe  v.  Rutland,  27  Vt  141,  ez 
Am.  Dec.  625),  and  In  Indiana  (Evansville  v. 
State  [149  Ind.  276],  49  N.  K  2;  Lake  Erie 
V.  Clnggish,  143  Ind.  847,  42  N.  E.  743;  Lake 
Erie  V.  Shelley,  163  Ind.  36,  71  N.  E.  151). 
See,  also,  Chicago  v.  People,  200  U.  S.  561, 
26  Sup.  Ct  341,  50  U  Ed.  596  [4  Ann.  Cas. 
1175]. 

"5.  A  contrary  doctrine  may  be  said  to  be 
the  law  In  the  states  of  Kansas,  Louisiana, 
and  Michigan;  but  the  great  weight  of  au- 
thority, as  shown  by  the  forgoing  citations, 
sustains  the  general  proposition  that  the  po- 
lice power  win  uphold  legislation  of  this  kind. 
That  the  state  has  such  authority,  as  re- 
spects all  devices  necessary  for  the  safety 
and  protection  of  the  public,  has  been  held 
by  this  court  State  v.  District  CJourt  for 
Hennepin  Co.,  42  Minn.  247,  44  N.  W.  7,  7  U 
R.  A.  121;  State  v.  Minneapolis  &  St  L. 
Ry.  Co.,  89  Minn.  219,  39  N.  W.  163;  State 
V.  Minnesota  T.  Ry.  Co.,  80  Minn.  108,  88 
N.  W.  32,  50  U  R.  A.  656.  In  the  case  first 
cited  the  court  held  that,  where  the  highway 
was  laid  out  over  and  across  the  railroad 
tracks,  the  company  was  not  entitled  to  com- 
pensation for  providing  and  maintaining  cat- 
tle guards  and  signboards  at  the  new  cross- 
ing, but  was  entitled  to  compensation  for 
planking  the  roadway  where  It  crosses  the 
railroad  tracks  and  for  the  maintenance  of 
the  same.  The  decision  In  that  case  is  In 
harmony  with  the  rule  laid  down  in  Kansas 
and  Massachusetts,  but  Is  at  variance  with 
all  other  courts  whose  dedsions  we  have 
cited.  The  theory  of  this  court  In  that  case 
was  that  planking  the  tracks  was  a  part  of 
the  work  of  constructing  the  highway,  and 
in  no  sense  a  safety  device  or  necessary  for 
the  protection  of  the  traveling  public,  and 
did  not  come  within  a  proper  exercise  of  the 
police  power.  Tbat  case,  however,  sustains 
the  general  proposition  that  safety  devices 
may  be  required  at  new  streets,  and  sustains 
the  contention  of  relator,  if  the  brl^e  In 
question  comes  within  the  meaning  of  a 
safety  device.  But  the  decision  rested  upon 
the  general  statutes  requiring  cattle  guards 
and  gates  to  be  constructed,  and  Is  not  here 
directly  In  point  What  was  said  in  State  v. 
St  Paul,  M.  &  M.  Ry.  Co.,  35  Minn.  131,  28 
N.  W.  8,  69  Am.  Rep.  313,  with  reference  to 
the  construction  of  the  statute  there  before 
the  court,  as  respects  streets  laid  out  after 
the  location  of  the  railroad,  was  not  intended 
as  a  decision  of  the  question.  That  question 
was  not  involved  in  the  case,  and  the  remark 
was  made  for  the  purpose  of  Indicating  that 
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the  decision  was  Intended  to  be  limited  to 
existing  streets  only. 

"6.  Counsel  for  defendants  attempted  to 
distinguish  many  of  the  cases  cited  as  sup- 
iwrting  the  contention  of  the  relator,  on  the 
grouAd  that  they  involved  grade  crossings 
only.  The  cases  cited  from  Tennessee,  In- 
diana, and  Mississippi  Involved  the  construc- 
tion of  bridges  over  the  tracks  of  the  raU- 
road  comi>any;  but,  as  urged  by  counsel,  the 
other  cases  concerned  only  grade  crossings. 
But  there  can  be  no  dlfCerence  on  principle, 
in  so  far  as  an  exercise  of  the  police  power 
is  concerned,  between  a  grade  crossing  and 
a  bridge  over  the  tracks.  The  difference  be- 
tween the  two  is  one  of  degree,  relating  sole- 
ly to  the  matter  of  expense.  But  the  ex- 
pense incident  to  a  compliance  with  police 
regulations  is  not  an  element  of  considera- 
tion, except,  perhaps,  where  arbitrary  and 
unreasonable,  or  resulting  in  a  practical  con- 
fiscation of  property.  Cases  where  one  rail- 
road crosses  another  have  no  application,  be- 
cause lx)th  stand  on  an  equality  respecting 
rights,  and  obligations,  while  in  cases  like 
that  at  bar  the  rights  of  the  public  are  su- 
perior. 

"7.  If,  then,  it  is  within  the  authority  of  the 
state,  in  the  exercise  of  its  police  power,  to 
require  railroad  companies  to  construct  and 
maintain  crossings,  either  at  grade,  or  above 
or  below  the  tracks,  at  streets  laid  out  after 
the  construction  of  the  road,  it  becomes  nec- 
essary to  Inquire  whether  the  Legislature  of 
this  state  has  so  declared  or  ordered  by  any 
statute,  or  whether  the  obligation  rests  upon 
tbe  railroad  company  at  common  law. 

"The  charter  of  the  Minnesota  &  Paclflc 
Railroad  Company,  predecessor  of  defend- 
ants, provides  as  follows:  The  said  company 
shall  have  the  right  and  authority  to  con- 
struct their  said  railroad  and  branches  upon 
and  along,  across,  under  or  over,  any  public 
or  private  highway,  road,  street,  plank  road, 
or  railroad,  if  the  same  shall  be  necessary ; 
but  the  said  company  shall  put  such  high- 
way, road,  street,  plank  road,  or  railroad,  in 
snch  condition  and  state  of  repair  as  not  to 
Impair  or  Interfere  with  its  free  and  proper 
use.'  Laws  Extra  Sess.  1857,  p.  6,  c.  1,  {  7. 
A  statute  very  similar  to  this  was  held  ap- 
plicable to  new  streets  by  the  Indiana  Su- 
preme Court  (Louisville  v.  Smith,  91  Ind. 
119),  and  the  rule  announced  by  that  court 
may  be  said  to  have  been  applied,  In  effect, 
by  other  courts,  as  shown  by  the  cases  cited. 
Chicago  V.  City,  140  111.  309,  29  N.  E.  1109. 

"While  the  statute  on  its  face  might  be 
construed  as  intended  to  apply  to  existing 
highways  only,  a  fair  and  reasonable  con- 
struction thereof,  in  view  of  the  legislative 
policy  of  the  state  on  this  subject,  and  the 
propriety  and  necessity  for  some  specific  reg- 
ulation, wUX  bring  within  its  scope  and  pur- 
pose streets  and  highways  subsequently  laid 
out  and  opened.    It  Is  elementary  that  the 


charter  of  public  corporations,  in  which  the 
rights  of  the  public  are  Involved,  are  to  be 
construed  with  strictness  against  the  corpo- 
ration, and  liberally  in  favor  of  the  public. 
St  Louis  R.  D.  Imp.  Co.  v.  C.  N.  Nelson 
Lumber  Co.,  61  Minn.  10,  52  N.  W.  976;  Com. 
V.  Erie,  27  Pa.  339,  67  Am.  Dec.  471.  Or, 
as  said  by  the  New  York  Court  of  Appeals, 
in  Tracy  v.  Troy,  38  N.  Y.  433,  98  Am.  Dec. 
54,  an  act  of  the  Legislature,  induced  by  put>- 
lic  considerations,  the  purpose  of  which  is  to 
protect  the  traveling  public,  should  receive  a 
liberal  construction  to  effectuate  the  purpose 
of  its  framers.  'A  rigid  and  literal  reading 
would  in  many  cases  defeat  the  very  object 
of  the  statute  and  exemplify  the  maxim  that 
"the  letter  kllleth,  while  the  spirit  keepeth 
alive." '  The  operation  of  statutes  ia  often 
extended,  by  construction,  to  matters  of  sub- 
sequent creation  and  applied  to  conditions 
that  accrue  after  their  passage,  as  well  as  to 
those  that  existed  before.  Wilberforce  St. 
L.  166;  Kline  v.  Minnesota  Iron  Co.,  93 
Minn.  63,  lOQ  N.  W.  681;  Schus  v.  Powers- 
Simpson  Co.,  85  Minn.  447,  89  N.  W.  68,  69 
L.  R.  A.  887.  In  those  cases  we  construed 
the  fellow-servant  statute,  which,  on  its  face, 
applied  to  commercial  railroads,  to  apply  to 
'logging*  railroads,  though  they  were  un- 
known when  the  statute  was  enacted;  and 
the  construction  there  given  was  sustained 
by  tbe  Supreme  Court  of  the  United  States 
in  Minnesota  Iron  Co.  v.  Kline,  199  U.  S. 
583,  26  Sup.  Ct.  159,  50  I*  Ed.  322. 

"The  language  of  statutes,  when  under  lib- 
eral construction,  is  flexible,  and  general 
words  admit  of  more  than  one  interpretation. 
The  court  may  carry  the  statute  beyond  the 
natural  Import  of  its  words  when  essential 
to  answer  tbe  purpose  of  the  Legislature. 
Black,  Inter.  Laws,  307,  315;  2  Sutherland, 
Stat  Const  (2d  Ed.)  582  et  seq.;  Avery  t. 
Town,  36  Conn.  304;  Smith  v.  Stephens,  82 
m.  564;  Vigo's  Case,  21  Wall.  648,  22  L.  Ed. 
690.  It  is  an  'old  and  unshaken  rule  in  tbe 
construction  of  statutes,  to  wit  that  the  in- 
tention of  a  remedial  statute  will  always 
prevail  over  the  literal  sense  of  Its  terms, 
and  therefore  when  the  expression  Is  special 
or  particular,  but  the  reason  is  general,  the 
expression  should  be  deemed  general.'  Brown 
V.  Pendergast,  89  Mass.  [7  Allen]  427.  A  large 
construction  is  to  be  given  to  statutes  having 
for  their  end  the  promotion  of  Important  and 
beneficial  public  objects.  Town  v.  Pond,  19 
Conn.  697.  In  Silver  v.  Ladd,  7  Wlall.  219, 
19  L.  Ed.  138,  the  Supreme  Court  of  the  Unit- 
ed States  applied  this  rule  to  an  act  of  (Con- 
gress granting  lands  to  certain  settlers,  and 
held  that  the  words  'single  man'  Included 
unmarried  women.  A  statute  of  Alabama 
provided  that  whenever  an  ofilcer,  required 
by  law  to  give  an  official  bond,  acts  under 
a  bond  'which  is  not  in  the  penalty  payable 
and  conditioned  as  prescribed  by  law,'  snch 
t>ond  is  not  void,  but  stands  in  the  place  of 
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the  official  bond,  subject,  on  its  conditions 
being  broken,  to  all  the  remedies  which  the 
person  aggriered  might  have  had  upon  the 
bond,  had  It  been  executed  in  conformity 
with  the  law.  The  court  held  that  the  stat- 
ute, being  a  remedial  one,  should  be  constru- 
ed to  apply  to  a  bond  properly  conditioned, 
but  defectively  executed.  Sprowl  v.  Law- 
rence, 33  Ala.  674,  685.  Numerous  illustra- 
tions of  the  application  of  this  rule  to  yarl- 
ous  statutes  will  be  found  referred  to  in  2 
Sutherland,  Stat.  Ck>nst  (2d  Ed.)  $  593  et  seq. 
See,  also,  Charles  River  Bridge  v.  Warren 
Bridge,  11  Pet.  420,  9  L.  Ed.  773,  938. 

"The  purpose  of  incorporating  this  particu- 
lar provision  in  the  charter  of  the  railroad 
company  was  in  the  interests  of  the  public 
and  to  require  the  railroad  company  to  keep 
in  good  repair  all  crossings  at  the  intersec- 
tion of  highways;  and,  though  It  may  be  said 
to  be  declaratory  of  the  common  law,  the  gen- 
eral rules  of  statutory  construction  apply  to 
Its  interpretation.  At  the  time  the  legisla- 
ture granted  the  charter  of  the*railroad  com- 
pany in  1857,  the  city  of  Minneapolis  was  a 
small  village,  and  the  territory  to  the  north 
and  west  through  which  the  proi)Osed  line  of 
railroad  was  to  extend  was  a  vast  wilder- 
ness, occupied  by  roving  bands  of  Indians. 
It  was  in  the  mind  of  the  Legislature,  at  that 
time,  that  the  city  of  Minneapolis  would  in- 
crease in  population  and  ultimately  become 
a  large  city,  that  the  state  through  which 
the  road  was  to  be  constructed  would  de- 
velop and  Improve,  that  settlers  would  make 
their  homes  upon  the  public  lands,  and  that 
villages  and  cities  would  spring  up  along  the 
line  of  the  railroad,  thus  rendering  new 
streets  and  highways  an  absolute  necessity 
for  public  use.  Respondent's  charter  was 
granted  with  the  reserved  right  on  the  part 
of  the  state  to  construct  new  highways  and 
streets  over  its  line  of  railroad,  wherever 
made  necessary  by  the  future  development  of 
the  state.  It  is  not,  therefore,  in  view  of  this 
condition,  which  was  in  the  mind  of  the  Leg- 
islature and  the  railroad  company,  unrea- 
sonable to  believe  that  they  contemplated, 
when  providing  for  the  care  of  highway  and 
street  crossings,  not  only  those  then  existing, 
but  such  as  might  thereafter,  in  the  course 
of  the  growth  and  development  of  the  state, 
become  necessary  to  be  laid  across  the  rail- 
road's right  of  way.  The  evils  intended  to 
be  guarded  against  are  the  same  and  apply 
equally  to  both  new  and  old  streets.  There 
was  no  reason  why  the  Legislature  should 
deem  it  prudent  to  provide  for  existing  high- 
ways only;  and  we  do  no  violence  to  the 
rules  of  statutory  construction  in  holding 
that  the  provisions  of  defendant's  charter 
were  intended  to  Include  all  streets  and  high- 
ways intersected  by  railroads,  whether  laid 
out  I)efore  or  after  the  building  of  the  rail- 
road. The  expression  of  the  statute  is  spe- 
cial, perhaps ;  but  the  reason  therefor  is  gen- 


eral. The  expression  must  therefore  be  deem- 
ed general.    Brown  v.  Pendergast,  supra. 

"A  railroad  company  accepts  and  receives 
its  franchise  subject  to  the  implied  right  of 
the  state  to  lay  oat  and  open  new  street^  and 
highways  over  its  tracks,  and  must  be  deem- 
ed, as  a  matter  of  law,  to  have  had  in  con- 
templation at  the  time  its  charter  was  grant- 
ed, and  is  bound  to  assume,  all  burdens  in- 
cident to  new,  as  well  as  extstlng,  crossings. 

"This  feature  of  the  case  was  before  this 
court  in  State  v.  District  Court  for  Hennepin 
County,  42  Minn.  247,  44  N.  W.  7,  7  L.  R.  A. 
121.  That  case  involved  the  general  statutes 
requiring  cattle  guards  and  signboards  to  be 
erected  at  crossings,  which,  on  their  face, 
like  the  provisions  of  respondent's  charter, 
have  at  least  apparent  reference  to  highways 
crossed  by  railroad  lines.  It  was  there  in- 
sisted that  the  requirement  had  no  applica- 
tion to  new  streets,  and  that  the  railroad 
company  was  entitled  to  compensation  for 
their  construction  to  be  allowed  as  damages 
for  opening  the  new  street  over  right  of  way. 
The  court  held  that  the  statute  applied  to 
new  streets,  but  that  the  company  was  enti- 
tled to  compensation  for-  planking  the  cross- 
ing. In  the  course  of  the  opinion,  the  court 
said,  in  substance,  that,  although  the  street 
involved  In  that  case  was  not  in  existence 
when  the  railroad  was  constructed,  and  hence 
the  requirement  of  the  statute  referred  to 
did  not  Impose  the  duty  of  putting  in  cattle 
guards  and  signboards  at  the  particular  place 
at  that  time,  yet,  as  soon  as  the  street  was 
laid  out  and  opened,  the  existing  statute  be- 
came applicable  and  required  those  things  to 
be  done;  that  the  circumstances,  with  refer- 
ence to  which  the  statute  as  a  police  regu- 
lation applied,  came  into  existence  by  the 
location  of  the  new  street,  and  the  require- 
ments of  the  statute  became  operative. 
'When  the  railroad  company  accepted  its 
charter  it  received  its  franchises  subject  to 
the  authority  and  power  of  the  state  to  Im- 
pose such  reasonable  regulations  concerning 
the  use,  in  matters  affecting  the  common 
safety,  of  its  dangerous  enginery,  and  not 
merely  subject  to  the  then  existing  regula- 
tions as  applicable  to. then  existing  condi- 
tions; and  whether  the  obligation  now  in 
question  had  been  imposed  at  this  time  by 
direct  act  of  the  Legislature,  or,  as  is  the 
case,  arises  from  the  laying  out  of  a  new 
highway,  to  which  the  previously  existing  law 
becomes  applicable,  can  make  no  difference.' 
The  court  further  said  that,  when  the  fran- 
chise was  granted  to  the  railroad  company  to 
construct  and  operate  Its  railroad,  it  was  not 
contemplated  either  by  it  or  by  the  state 
that  no  more  public  highways  should  be  laid 
out  which  would  increase  the  number  of 
places  where  the  ordinary- police  regulations 
would  have  to  be  complied  with  by  the  rail- 
road company  to  its  inconvenience  and  ex- 
pense; on  the  contrary,  that  it  must  have 
been  understood  and  contemplated,  especial- 
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ly  In  a  new  state,  rapidly  advancing  In  popu- 
lation and  In  the  development  of  its  resourc- 
es, where  new  towns  were  springing  up  and 
new  avenues  for  travel  and  traflSc  were  be- 
coming necessary,  that  new  streets  and  roads 
would  and  must  be  laid  out,  and  that  many 
of  these  would  necessarily  cross  existing 
railroad  lines;  and  'we  cannot  resist  the  con- 
clusion that,  so  far  as  concerns  the  matter 
now  under  consideration,  the  charter  of  the 
relator  was  taken  subject  to  the  right  of  the 
state  to  impose  this  duty  whenever,  by  rea- 
son of  the  establishing  of  new  highways,  it 
should  become  necessary;  and  hence  the  re- 
lator is  not  entitled  to  compensation  for  obe- 
dience to  this  requirement' — citing  Lake 
Siiore  V.  Cincinnati,  30  Ohio  St.  604 ;  Chica- 
go V.  JoUet,  105  111.  388,  44  Am.  Rep.  799; 
City  T.  Hannibal,  49  Mo.  480;  City  v.  New 
York,  36  Conn.  255,  4  Am.  Rep.  63. 

"The  reasoning  of  the  court  In  that  case 
applies  to  the  case  at  bar.  In  conclusion,  on 
this  branch  of  the  case,  we  say,  as  was  said 
by  the  Indiana  Supreme  Court  In  Louisville 
▼.  Smith,  91  Ind.  119,  that  the  provisions  of 
the  railroad  charter  should  not  receive  the 
literal  and  restricted  construction  contend- 
ed for  by  respondent  Neither  the  interest 
of  the  railroad  company  nor  of  the  public 
require  It  • 

"8.  Again,  we  are  dear  that  the  obligation 
is  imiwsed  upon  the  railroads  at  common 
law.  The  common-law  doctrine  that,  where 
a  street  or  highway  Is  laid  over  one  already 
In  existence,  the  expense  of  making  the  cross- 
ing safe  rests  ni)on  the  company  or  corpora- 
tion using  the  new  way,  bad  its  origin  when 
railroads  were  unlotown,  at  a  time  when  the 
use  of  all  highways,  generally  speaking,  was 
of  the  same  general  nature;  the  traffic  or 
use  of  either  not  being  Inherently  dangerous 
to  the  free  use  and  enjoyment  of  the  other. 
Not  so  where  a  railroad  crosses  a  public 
street  or  a  street  a  railroad.  In  such  a  case 
the  operation  of  trains  over  the  latter,  par- 
ticularly In  our  large  cities,  is  highly  danger- 
ous and  a  menace  to  the  public  using  the  in- 
tersecting street.  The  railroad  company  is 
alone  responsible  for  this  condition,  and, 
though  it  has  an  unquestioned  right  to  oper- 
ate its  trains  in  such  manner  as  the  practical 
conduct  of  its  business  may  require,  the  dan- 
gers resulting  therefrom  are  of  its  own  crea- 
tion, and  on  every  principle  of  right  and 
wrong  it  should  bear  th«  burden  of  protect- 
ing the  public  so  far  as  practicable  from  ac- 
cident or  injury. 

"The  common  law  is  not  a  codification  of 
exact  or  inflexible  rules  for  human  conduct 
for  the  redress  of  Injuries,  or  protection 
against  wrongs,  nor  yet  a  mere  figment  of 
Judicial  genius;  but  on  the  contrary,  is  the 
embodiment  of  broad  and  comprehensive  un- 
writtoi  principles,  inspired  by  natural  rea- 
son, an  timate  sense  of  justice,  adopted  by 
common  consent  for  the  regulation  and 
government  of  the  affairs  of  men.    It  is  the 


growth  of  ages,  and  an  examination  of  many 
of  its  principles,  as  enunciated  and  discussed 
in  the  books,  discloses  a  constant  Improve- 
ment and  development  In  keeping  with  ad- 
vancing civilization  and  new  conditions  of 
society.  Holmes,  Common  Law,  1-5,  36,  et 
seq.  Its  guiding  star  has  always  been  the 
rule  of  right  and  wrong,  and  in  this  coun- 
try its  principles  demonstrate  that  there  is  in 
fact,  as  well  as  in  theory,  a  remedy  for  all 
wrongs.  The  principles  governing  the  rights 
and  liabilities  of  individuals  are  often  inap- 
plicable to  railroad  companies,  or  other  cor- 
porations, clothed  as  they  are  by  the  state 
with  special  rights,  powers,  and  privileges, 
not  enjoyed  by  Individuals.  The  nature  and 
character  of  the  business  of  railroad  com- 
panies, the  numerous  hazards  and  dangers 
connected  with  the  conduct  of  their  affairs, 
render  the  law  for  the  individual  Inappropri- 
ate and  inefficient  and  the  courts,  in  test- 
ing the  various  pertinent  principles  in  con- 
nection with  their  peculiar  features,  have, 
by  methods  of  differentiation  and  analogy, 
evolved  new  and  appropriate  rules  for  the 
determination  of  their  rights  and  liabilities. 
6  Harvard  Law  Rev.  189. 

"It  l8  insisted  that  the  rule  of  the  common 
law  above  referred  to  applies  to  and  governs 
the  position  of  relator  in  the  case  at  bar, 
imposing  the  obligation  of  constructing  the 
bridge  in  question  upon  the  city,  because  the 
street  was  laid  over  the  existing  railroad. 
The  rule  in  its  abstract  form  can  have  no 
application  to  facts  and  conditions  such  as 
here  shown,  and  cannot  be  held  to  Impose 
upon  the  municipality  the  burden  of  con- 
structing safety  devices  to  protect  pedestrians 
from  dangers  caused  solely  by  the  railroad 
company.  In  view  of  the  fact  that  the  rail- 
road company  takes  its  franchise  subject 
to  the  reserved  right  of  the  state  to  lay  new 
streets  over  and  across  its  tracks,  and  in 
contemplation  that  it  may  do  so  (Chicago  & 
N.  W.  Ry.  Co.  V.  aty  of  Chicago,  140  lU. 
309,  29  N.  E.  1109;  Chicago,  B.  &  Q.  R.  Co. 
V.  Chicago,  166  U.  S.  226,  17  Sup.  Ct  581,  41 
L.  Ed.  979 ;  State  v.  District  Court  for  Hen- 
nepin County,  42  Minn.  247,  44  N.  W.  7,  7  L. 
R.  A.  121),  and  the  further  fact  that  the  com- 
pany is  solely  responsible  for  the  necessity  of 
safety  devices  at  street  crossings,  the  same 
being  occasioned  by  the  operation  of  its 
trains  over  and  across  the  street  and  the 
further  elementary  principle  that  he  who 
creates  and  maintains  upon  his  preiuises  a 
condition  dangerous  and  inimical  to  others 
is  under  legal  obligation  to  so  guard  and  pro- 
tect it  that  injury  to  third  persons  may  not 
result  therefrom,  the  rule  of  the  common  law 
as  to  existing,  must  be  held  to  apply  equally 
to  new,  streeta  The  right  of  the  state  to  lay 
out  and  open  new  streets  is  a  condition  at- 
tattled  by  implication  of  law  to  the  charter 
and  franchise  of  the  railway  company,  and 
the  obligation  to  maintain  the  street  inter- 
sections in  good  repair  is  a  continuing  on& 
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follows  the  franchise,  and  applies  to  new 
streets  or  highways  as  soon  as  they  come  in- 
to existence. 

"9.  It  follows,  from  what  has  been  said, 
that  the  obligation  to  construct  and  maintain 
the  bridge  in  question  rests  upon  defendant, 
unless  it  Is  a  part  and  portion  of  the  crosS' 
ing,  for  whidi,  within  State  v.  District  Court 
for  Hennepin  County,  supra,  it  is  entitled  to 
compensation,  and  in  no  sense  a  safety  de- 
vice. The  court,  in  the  case  Just  referred 
to,  held  that  the  railroad  company  might  be 
required  to  construct  safety  devices  at  new 
streets;  the  planking  for  the  crossing  being 
held  in  that  case  not  to  come  within  the 
scope  of  that  expression.  So,  If  the  proposed 
bridge  constitutes  a  'safety  device,'  within 
the  meaning  of  that  term,  relator's  conten- 
tion must  be  sustained,  and  the  order  of  the 
court  below  reversed.  That  it  comes  within 
the  meaning  of  that  expression  we  have  no 
serious  doubt.  It  appears  from  the  record 
that  a  number  of  railroad  tracks  cross  this 
particular  street,  which  Is  in  a  populous  part 
of  the  city  and  constantly  used  by  the  citi- 
zens; that  trains  are  frequently  operated 
over  and  across  the  same,  rendering  tihe 
crossing  dangerous  and  unsafe  for  public  use. 
The  purpose  of  planking  between  the  rails 
Is  to  make  the  street  passable  over  the 
track.  But  the  purpose  of  a  bridge  over  the 
tracks  is  for  safety,  and  for  safety  alone. 
There  can  be  no  distinction  between  it  and 
gates  or  signboards.  They  answer  the  same 
purposfe  'Everything  that  goes  to  make  Tip 
a  crossing  safe  for  public  use  is  as  essential- 
ly within  police  regulations  as  any  part  of 
If  Chicago  V.  Caty,  97  Wis.  418,  72  N.  W. 
1118. 

"10.  In  the  year  1892  the  city  council  of 
Che  city  of  Minneapolis  enacted  a  certain  or- 
dinance requiring  the  respondents  to  con- 
struct certain  bridges  and  approaches  there- 
to at  the  intersection  of  certain  streets  with 
the  railroad  tracks.  By  section  8  of  that 
ordinance,  the  dty  council,  on  behalf  of  the 
city,  expressly  agreed  that,  In  consideration 
of  the  performance  of  the  conditions  of  the 
ordinance  by  the  respondents,  the  dty  would 
thereafter  construct  and  maintain  all  cross- 
ings or  approaches  made  necessary  by  the 
opening  of  new  streets.  It  is  contended  by 
respondents  that  this  ordinance  constituted  a 
vaUd  contract  with  the  city,  and,  having  been 
complied  with  on  their  part,  it  is  beyond  the 
power  of  the  city  to  now  require  them  to 
construct  the  bridge  In  question ;  that  to  re- 
quire It  to  do  so  would  impair  the  obligations 
of  the  contract,  in  violation  of  both  state 
and  federal  Constitutions.  In  this  we  do 
not  concur.  The  power  of  the  state  to  re- 
quire the  defendants  to  construct  the  bridge 
in  question,  or  any  other  bridge,  at  streets 
crossing  the  right  of  way,  is  an  exercise  of 
the  police  power,  which  can  be  neither  con- 
tracted away  nor  lost  by  inaction  on  the  part 


of  the  public  authorities.  The  contract  was 
beyond  the  authority  of  the  city  council  and 
ultra  vires  and  void.  State  v.  Minnesota  T. 
Ry.  Co.,  80  Minn.  108,  83  N.  W.  32,  50  L.  R. 
A.  656;  5  Current  Law,  637,  note  71;  City 
V.  Rochester,  182  N.  Y.  99,  74  N.  E.  953,  70 
L..  B.  A.  773 ;  36  Cent  Dig.  cols.  1760,  1761, 
1 1315.  See,  also,  Chicago,  B.  &  Q.  B.  Co.  v. 
Omaha,  170  U.  S.  67,  18  Sup.  Ct  513,  42  U 
Ed.  948,  where  the  subject  is  fully  consider- 
ed. Though  the  contract  before  the  court 
in  the  case  last  cdted  was  held  valid  so  long 
as  acted  on  by  the  parties,  the  court  said 
that  it  might  be  repudiated  at  any  time  by 
the  municipality.  In  the  case  at  bar,  the 
contract  was  repudiated  by  the  dty  when  its 
council  adopted  the  resolution  requiring  de- 
fendants to  construct  the  bridge.  The  res- 
olution was  sufficient  for  that  purpose.  City 
of  Alma  V.  Guaranty  Sav.  Bank,  60  Fed.  203, 
8  C.  C.  A.  564;  Atchison  Board  of  Educa- 
tion V.  De  Kay,  148  U.  S.  591,  13  Sup.  Ct  706, 
37  L.  Ed.  573 ;    aty  v.  Chicago,  92  111.  21." 

To  the  same  effect  is  the  case  of  State  ex 
rel.  V.  Northern  Padflc  By.  Co.,  98  Minn. 
429,  108  N.  W.  269.  The  latter  case  was 
carried  to  the  Supreme  Court  of  the  United 
States  on  writ  of  error,  and  is  rei>orted  in 
208  U.  S.  583,  on  page  592,  28  Sup.  Ct  341, 
OB  page  344  (52  L.  Ed.  630).  That  court  in 
affirming  the  Judgment  of  the  Supreme  Court 
of  Minnesota,  used  this  language: 

"Passing  to  the  merits,  it  is  the  contention 
of  the  railroad  company  that  when  this  con- 
tract was  made  the  Supreme  Court  of  Min- 
nesota had  decided  that  as  to  highways 
which  were  constructed  after  the  railroad 
was  buUt,  there  was  no  obligation  upon  the 
company  to  construct  overhead  bridges  or 
crossings,  and,  whatever  the  rule  might  be 
as  to  requiring  a  railroad  company  to  con- 
struct overhead  bridges  in  the  Interest  of 
public  safety  as  to  streets  in  existence  when 
the  railroad  was  built  it  could  not  be  re- 
quired to  so  do  when  the  highway  was  con- 
structed after  the  railway  had  acquired  its 
right  of  way  and  laid  its  tracks. 

"It  is  difficult  to  perceive  bow  a  Judicial 
determination  that  the  railroad  company 
could  not  be  charged  with  the  expense  of 
such  structures  as  this  viaduct  as  to  streets 
laid  out  after  the  railroad  was  built,  could 
have  Induced  the  agreement  to  pay  150,000 
towards  the  Improvement  in  question  in  a 
street  first  occupied  by  the  railroad  com- 
pany. And  the  redtals  of  the  contract  of 
September,  1891,  are  to  the  efTect  that  the 
payment  of  the  $50,000  was  in  lieu  of  assess- 
ments for  benefits  in  excess  of  damages  for 
the  taking  of  property  of  the  railroad  com- 
pany to  be  caused  by  said  public  Improve- 
ment, which  might  be  Imposed  upon  the 
property  of  the  railroad  company. 

"But  was  there  such  settled  Judicial  con- 
struction? In  the  case  of  State  ez  rel.  Glt7 
of  Minneapolis  v.  St  Paul,  Minneapolis  & 
Manitoba  Railway  Co.,  98  Minn.  380,  108  N. 
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W.  261,  28  L.  R.  A.  (N.  S.)  298,  120  Am.  St 
Rep.  581,  8  Ann.  Cas.  1047,  a  case  decided  by 
that  court  upon  the  same  day  It  handed 
down  its  decision  in  the  case  at  bar,  the 
subject  was  elaborately  examined  and  a  con- 
clnslon  reached  that  the  charter  of  a  rail- 
road, similar  to  the  one  granted  the  Liake 
Superior  &  Mississippi  Railroad  Company 
above  set  forth,  Imposed  an  obligation  upon 
the  railroad  company  as  to  highways,  roads, 
and  streets,  over  which  the  railroad  was 
constructed,  to  keep  the  same  in  good  con- 
dition and  repair,  whether  laid  out  after  the 
building  of  the  railroad  or  before,  and  that 
such  requirement  in  the  interest  of  public 
safety  embraced  an  orerhead  bridge  neces- 
sary for  the  public  safety,  and  that  a  re> 
quirement  that  it  should  be  built  at  the  ex- 
pense of  the  railroad  comi>any  was  an  exer- 
cise of  the  police  power  of  the  state,  and 
did  not  amount  to  taking  property  without 
due  process  of  law.  In  that  case  the  cases 
relied  upon  by  the  learned  counsel  for  the 
plaintiff  In  error  in  this  case  as  establishing 
a  contrary  doctrine,  prior  to  the  making  of 
the  contract,  were  reviewed.  They  are  State 
of  Minnesota  ex  rel.  City  of  Minneapolis  v. 
St  Paul,  Minneapolis  &  Manitoba  Railroad 
Co.,  35  Minn.  131,  28  N.  W.  3,  59  Am.  Rep. 
313,  and  State  of  Minnesota  ex  rel.  St  Paul, 
Minneapolis  &  Manitoba  Railroad  Co.  v.  Dis- 
trict Court  of  Hennepin  County,  42  Minn. 
247,  44  N.  W.  7,  7  L.  R.  A.  121.  It  was  there 
pointed  out,  and  we  tliink  correctly,  that 
while  the  learned  court.  In  State  of  Minne- 
sota ex  rel.  St  Paul,  Minneapolis  &  Mani- 
toba Railroad  Co.,  limited  Its  ruling  to  cases 
where  the  railroads  had  been  constructed  in 
streets  already  laid  out  and  expressly  dis- 
claimed that  the  doctrine  there  announced 
would  necessarily  apply  where  a  new  street 
had  been  laid  out  over  the  railroad  after 
its  construction,  the  question  now  made  was 
not  involved  In  the  case,  and  the  decision 
then  made  was  limited  to  existing  streets 
only. 

"In  the  second  case  above  dted  (42  Minn. 
247,  44  N.  W.  7,  7  L.  R.  A.  121),  while  it  was 
held  that  planking  the  tracks  at  crossings 
was  a  part  of  the  construction  of  the  high- 
way, and  not  a  safety  device  for  the  protec- 
tion of  the  thoroughfare,  and  therefore  not 
within  the  proper  exercise  of  the  police  pow- 
er, so  that  the  cost  thereof  could  be  required 
from  the  company,  the  court  did  say  In  the 
most  emphatic  manner  that  safety  devices 
might  be  required  at  new  streets,  and  that 
cattle  guards  and  gates  were  such  safety 
devices,  the  construction  of  which  would  be 
required  at  the  expense  of  the  company. 
The  court  said:  'When  the  railroad  company 
accepted  its  charter,  it  received  Its  franchis- 
es subject  to  the  authority  and  power  of  the 
state  to  impose  such  reasonable  regulations 
concerning  the  use,  in  matters  affecting  the 
common  safety,  of  its  dangerous  enginery, 
and  not  merely  subject  to  the  then  existing 
167  S.W.-34 


regulations  as  applicable  to  then  existing 
conditions;  and  whether  the  obligation  now 
in  question  had  been  Imposed  at  this  time 
by  direct  act  of  the  Legislature,  or,  as  is  the 
case,  arises  from  the  laying  out  of  a  new 
highway,  to  which  the  previously  existing 
law  becomes  applicable,  can  make' no  differ- 
ence. The  fallacy  involved  in  the  claim  of 
the  relator,  and,  as  we  think,  in  some  deci- 
sions by  which  its  claim  is  supported,  arises 
from  a  failure  to  distinguish  between  rights 
of  property,  which  confessedly  are  protected 
under  the  Constitution  from  being  divested 
or  appropriated  to  other  purposes  without 
compensation,  and  the  very  different  nmtter 
concerning  the  manner  in  which  the  owner 
may  use  bis  proii^iy  so  as  not  to  unnecessa- 
rily endanger  the  public.  The  claim  of  the 
relator  involves  an  assumption  that  when 
the  railroad  constructed  its  line  of  road, 
conforming  to  the  requirements  of  the  law  as 
to  all  then  existing  highway  crossings,  it 
had  a  constitutional  right,  by  virtue  of  its 
priority,  to  always  afterwards  operate  its 
road  unembarrassed  by  being  required  to 
observe  like  precautions  with  respect  to  high- 
ways that  might  be  thereafter  laid  out 
across  the  railroad,  except  upon  the  condi- 
tion that  it  should  receive  compensation,  not 
merely  for  whatever  of  its  acquired  prop- 
erty might  be  taken  for  the  other  use,  but 
also  for  the  expense  and  burden  of  conform- 
ing its  own  conduct  to  the  newly  existing 
conditions — of  conforming  to  a  general  po- 
lice regulation  of  the  state,  not  before  ap- 
plicable. There  was  no  such  exclusive  or 
superior  right  acquired  by  priority  of  char- 
ter, or  of  the  construction  of  this  railroad 
highway.  It  cannot  be  supposed  that,  when 
its  franchises  were  granted  to  this  relator 
to  construct  and  operate  this  railroad,  it  was 
contemplated,  either  by  it  or  by  the  state, 
that  no  more  public  highways  should  be 
laid  out  which  should  increase  the  number 
of  places  where  the  ordinary  police  regula- 
tions would  have  to  be  compUed  with  by  the 
railroad  company  to  its  inconvenience  and 
expense.  On  the  contrary,  it  must  have  been 
understood  and  contemplated,  especially  in  a 
new  state  rapidly  advancing  in  population 
and  in  the  devdopment  of  its  resources, 
where  new  towns  were  springing  up,  and 
new  avenues  for  travel  and  trafiSc  were  be- 
coming necessary,  that  new  streets  and  roads 
would  be  and  must  be  laid  out,  and  that 
many  of  these  would  necessarily  cross  exist- 
ing railroad  lines.  We  cannot  resist  the  con- 
clusion that  so  far  as  concerns  the  mat- 
ter now  under  consideration,  the  charter  of 
the  relator  was  taken  subject  to  the  right 
of  the  state  to  impose  this  duty  whenever, 
by  reason  of  the  establishing  of  new  high- 
ways, it  should  become  necessary;  and 
hence  the  relator  is  not  entitled  to  compen- 
sation for  obedience  to  this  requirement 
Lake  Shore,  etc.,  Ry.  Ca  v.  Cincinnati,  etc., 
Ry.  Co.,  30  Ohio  St  604;   Chlcagb  &  Alton 
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R.  Co.  T.  JoUet,  L.  &  A.  B.  Co.,  lOS  111.  388, 
400,  404  [44  Am.  Bep.  799];  City  of  Han- 
nibal T.  Hannit>al  &  St  Joseph  B.  Co.,  49  Mo. 
480;  City  of  Bridgeport  v.  New  York  &  New 
Haven  R.  Co.,  36  Conn.  255  [4  Am.  Bep.  63].' 

"As  the  Supreme  Court  of  Miimesota 
points  out  in  the  opinion  in  98  Minn.  380 
[108  N.  W.  261,  28  li.  B.  A.  (N.  •S.)  298,  120 
Am.  St  Bep.  581,  8  Ann.  Cas.  1047],  above 
referred  to,  the  state  courts  are  not  alto- 
gether agreed  as  to  the  right  to  compel  rail- 
roads, without  compensation,  to  construct 
and  maintain  suitable  crossings  at  streets 
extended  over  its  right  of  way,  after  the  con- 
struction of  the  railroad.  The  great  weight 
of  state  authority  la  in  favor  of  such  right 
See  cases  cited  in  08  Minn.  380  [108  N.  W. 
261,  28  L.  B.  A.  (N.  S.)  298,  120  Am.  St  Bep. 
581,  8  Ann.  Oas.  1047]. 

"There  can  be  no  question  as  to  the  at- 
titude of  this  court  upon  this  question,  as  It 
has  been  uniformly  held  that  the  right  to  ex- 
ercise the  police  power  is  a  continuing  one, 
that  it  cannot  be  contracted  away,  and  that 
a  requirement  that  a  company  or  individual 
comply  with  reasonable  police  regulations 
without  compensation  is  the  legitimate  exer- 
cise of  the  power  and  not  in  violation  of  the 
constitutional  Inhibition  against  the  impair- 
ment of  the  obligation  of  contracts.  In  New 
Torlc  &  New  England  Bailroad  Co.  v.  Bris- 
tol, 161  U.  8.  556,  567  [14  Sup.  Ct  437,  440 
(38  L.  Ed.  260)],  the  doitrlne  was  thus  laid 
down  by  Chief  Justice  Fuller,  speaking  for 
the  court:  'It  Is  likewise  thoroughly  estab- 
lished in  this  court  that  the  inhibitions  of 
the  Constitution  of  the  United  States  upon 
the  impairment  of  the  obligation  of  contract 
or  the  deprivation  of  property  without  due 
process,  or  of  the  equal  protection  of  the 
laws,  by  the  states,  are  not  violated  by  the 
legitimate  exercise  of  legislative  power  in 
securing  the  public  safety,  health,  and  mor- 
als.. The  governmental  power  of  self-protec- 
tion cannot  be  contracted  away,  nor  can  the 
exercise  of  rights  granted,  nor  the  use  of 
property,  be  withdrawn  from  the  implied  lia- 
bility to  governmental  regulations  In  par- 
ticulars essential  to  the  preservation  of  the 
community  from  injury.  Beer  Co.  v.  Massa- 
chusetts, 97  U.  S.  25  [24  L.  Ed.  989];  Fer- 
Ullislng  Co.  V.  Hyde,  97  U.  S.  609  [24  L.  Ed. 
1036];  Barbier  v.  Connolly,  113  U.  S.  27  [5 
Sup.  Ct  357,  28  L.  Ed.  923];  New  Orleans 
Gas  Co.  V.  Louisiana  Light  Co.,  115  U.  S. 
650  [6  Sup.  Ct  252,  29  L.  Ed.  516] ;  Mugler 
T.  Kansas,  123  U.  S.  623  [8  Sup.  Ct  273,  31 
L.  Ed.  205] ;  Budd  v.  New  York,  143  U.  S. 
517  [12  Sup.  Ct  468,  36  L.  Bd.  247].' 

"The  principle  was  recognized  and  en- 
forced in  Chicago,  Burlington  &  Quiucy  B. 
B  Co.  V.  Chicago,  166  U.  S.  226  [17  Sup. 
Ct  581,  41  L.  Ed.  979],  where  it  was  held 
that  the  expenses  incurred  by  the  railroad 
company  in  erecting  gates,  planking  at  cross- 
ings, etc, 'and  the  maintenance  thereof,  in 


order  that  the  road  might  be  safely  operated, 
must  t>e  deemed  to  liave  been  taken  Into  ac- 
count when  the  company  accepted  its  fran- 
chise from  the  state,  and  the  expenses  in- 
curred by  the  railroad  company,  though  upon 
new  streets,  might  be  required  as  essential 
to  the  public  safety.  In  Detroit  Bailroad 
C!o.  V.  Osborne,  189  U.  S.  383  [23  Sup.  Ct  540, 
47  L.  Ed.  860],  it  was  held  that  the  state  of 
Michigan  might  compel  a  street  railroad  to 
install  safety  appliances  at  an  expense  tu  be 
divided  with  a  steam  railroad  company  oc- 
cupying the  same  street  notwithstanding  the 
steam  railroad  was  the  Junior  occupier  of 
the  street  The  subject  was  further  nndw 
consideration  in  New  Orleans  Gaslight  Go.  y. 
Drainage  Commission  of  New  Orleans,  197  U. 
S.  453  [26  Sup.  Ct  471,  49  L.  Ed.  831], 
where  it  was  held  that  although  the  gas 
company  had  permission  from  the  city  to 
lay  its  pipes  under  the  streets,  it  might  be 
required  to  remove  the  same  at  its  own  ex- 
pense, in  the  exercise  of  the  police  power  in 
the  Interest  of  the  public,  in  order  to  malce 
way  for  a  system  of  drainage  which  was  re- 
quired, in  the  interest  of  the  public  healtli, 
without  compensation  to  the  gas  company  r 
and  that  uncompensated  obedience  to  regula- 
tions for  public  safety  under  the  police  pow- 
er of  the  state  was  not  a  taking  of  property 
without  due  process  of  law. 

"The  same  principles  were  recognized  and 
the  previous  cases  dted  in  Chicago,  Burling- 
ton &  ()uincy  By.  <3o.  v.  People  of  State  of 
Illinois  ex  rel.  Drainage  Commissioners,  200 
U.  S.  561  [26  Sup.  Ct  341,  60  L.  Ed.  696], 
and  again  in  Union  Bridge  (To.  v.  United 
States,  204  U.  S.  364  [27  Sup.  a.  367,  51  L. 
Ed.  523].  The  result  of  these  cases  is  to 
establish  the  doctrine  of  this  court  to  be  that 
the  exercise  of  the  police  power  in  the  inter- 
est of  public  health  and  safety  is  to  lie  main- 
tained unhampered  by  contracts  in  private 
Interests,  and  that  uncompensated  obedience 
to  laws  passed  in  its  exercise  is  not  violative 
of  property  rights  protected  by  the  federal 
Constitution. 

[4]  "In  this  case  the  Supreme  Court  of 
Minnesota  has  held  that  the  charter  of  the 
company,  as  well  as  the  common  law,  re- 
quired the  railroad,  as  to  existing  and  fu- 
ture streets,  to  maintain  them  in  safety,  and 
to  hold  its  charter  rights  subject  to  the  exer- 
cise of  the  legislative  power  in  this  behalf, 
and  tliat  any  contract  which  undertook  to 
limit  the  exercise  of  this  right  was  without 
consideration,  against  public  policy,  and  void. 
This  doctrine  is  entirely  conslstebt  with  the 
principles  decided  In  the  cases  referred  to 
in  this  court  But  it  is  alleged  that  at  the 
time  this  contract  was  made  with  the  rail- 
road company,  It  was  at  least  doubtful  as 
to  what  the  rights  of  the  parties  were,  and 
that  the  contract  was  a  legitimate  compro- 
mise, between  the  parties,  which  ought  to 
be  carried  out    But  the  exercise  of  the  po- 
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Uce  power  cannot  be  limited  by  contract 
for  reasons  of  public  policy,  nor  can  it  be 
destroyed  by  compromise,  and  It  Is  Immateri- 
al upon  wbat'  consideration  the  contracts 
rest,  as  it  is  beyond  tbe  authority  of  the 
state  or  the  municipality  to  abrogate  this 
power  so  necessary  to  the  public  safety. 
Chicago,  Burlington  &  Quincy  R.  R.  Co.  r. 
Nebraska  ex  rel.  Omaha,  170  U.  S.  57  [18 
Sup.  Ct  613,  42  Ia  Sd.  948]." 

To  the  same  elTect  are  the  cases  State  v. 
Central  Ry.,  32  N.  J.  Law,  220,  63  N.  E. 
224,  and  Chicago  R.  R.  t.  State,  158  Ind. 
189,  and  there  are  scores  of  others  announc- 
ing the  same  doctrine.  See  authorities  cited 
tn  briefs  published  with  this  opinion.^ 

The  great  weight  of  authority  Is  in  har- 
mony with  the  views  expressed  by  the  Su- 
preme Courts  of  the  United  States  and  Min- 
nesota, and  In  our  opinion  those  views  are 
sound  and  unanswerable.  There  are  some 
authorities  to  the  contrary ;  but,  as  shown  by 
the  quotations  made  from  the  cases  cited  by 
counsel  for  the  City,  they  are  in  the  minori- 
ty, not  well  considered,  and  In  my  opinion 
they  announce  an  erroneous  doctrine,  and 
should  not  be  followed. 

[5]  III.  Counsel  for  appellants  Insist  that, 
even  though  this  court  should  hold  that  the 
dty  coundl  had  the  authority  to  compel  the 
railroad  companies  to  separate  the  grade 
crossings,  nevertheless  it  had  no  authority  to 
require  them  to  depress  their  tracks  beneath 
the  surface  of  the  streets  in  order  to  accom- 
plish that  purpose.  Their  contention  being 
that,  when  the  City  ordered  a  separation  to 
be  made,  the  authority  of  the  City  ceased, 
and  It  then  became  the  right  of  the  compa- 
nies to  elect  whether  they  would  depress  the 
tracks  beneath  the  streets  or  depress  the 
streets  beneath  the  tracks,  and  that,  after  hav- 
ing done  so,  it  then  became  their  duty  to  con- 
struct and  maintain  good  and  suflBcient  cross- 
ings where  their  roads  cross  the  streets  and 
highways  of  the  City.  In  support  of  that 
contention  we  are  cited  to  section  807  R.  S. 
1879,  which,  excepting  the  proviso  below  men- 
tioned, is  practically  the  same  as  section 
3141,  R.  S.  1909,  which,  In  so  far  as  Is  here 
material,  reads  as  follows:  "Every  such  cor- 
poration shall  construct  and  maintain  good 
and  sufficient  crossings,  where  its  railroad 
crosses  public  roads  or  town  streets,  now  or 
hereafter  to  be  opened  for  public  use,  which 
crossings  shall  be  constructed  of  the  materi- 
als and  in  the  manner  following:    •    •    • 


*  The  rlglit  of  the  city  to  thns  exercise  Its  police 
power  could  not  be  contracted  away.  Northern  Pa- 
clflc  R.  R.  T.  Minnesota  ex  rel.  Duluth,  208  U.  S. 
683,  28  Sup.  Ct.  Ml,  B2  L.  Ed.  630;  N.  Y.  &  N.  B.  R- 
R.  T.  Bristol,  151  V.  S.  5S<,  14  Sup.  Ct.  437,  38  L.  Ed. 
26» ;  Chlcai^  Railroad  v.  Nebraska.  170  U.  S.  71,  18 
Sup.  Ct.  613,  42  L.  Ed.  948;  Springfield  Ry.  Co.  t. 
City.  85  Mo.  674 ;  State  ex  rel.  T.  St.  Paul,  98  Minn. 
387,  108  N.  W.  261,  28  L.  R.  A.  (N.  S.)  298,  120  Am. 
St.  Rep.  581.  8  Ann.  Cas.  1047;  City  v.  A.,  T.  &  S. 
Ry.,  56  Kan.  735,  41  Pac.  946,  30  L.  R.  A.  256;  Veazie 
T.  Mayo,  46  Me.  660 ;  Railroad  T.  Railway,  152  Fa. 
m  loe.  clt,  26  AU.  780. 


Provided,  that  such  corporation  may  make 
such  road  or  street  to  pass  imder  its  said 
railroad  where  the  same  can  be  done  with 
equal  convenience  and  safety  to  the  traveling 
public."  Also  to  section  3049,  R.  S.  1909, 
which,  in  so  far  as  is  material.  Is  copied  In 
paragraph  2  of  this  opinion. 

Counsel  cite  many  cases  from  this  court 
and  others,  construing  statutes  which  require 
certain  persons  to  do  one  of  two  things,  not 
both;  for  Instance,  the  statute  which  requires 
the  bell  of  a  locomotive  to  be  rung  80  rods 
from  a  public  crossing  and  to  be  kept  ringing 
until  the  crossing  is  passed,  or  tliat  the  whis- 
tle thereof  be  sounded  80  rods  from  said 
crossing  and  be  sounded  at  Intervals  until 
the  crossing  Is  made.  Those  cases  properly 
hold  that,  in  proceedings  Instituted  for  the 
violation  of  that  statute,  It  was  not  sufficient 
to  show  that  the  bell  was  not  so  rung,  for 
the  reason  that  the  company  had  the  right, 
in  jthe  exercise  of  the  option  given  by  the 
statute,  to  sound  the  whistle  instead  of  ring- 
ing the  bell,  which,  in  the  absence  of  proof, 
the  law  would  presume  was  done. 

We  are  also  cited  to  the  case  of  Reglna  v. 
So.  E.  Railway  Co.,  6  Law  &  Equity  Rep.  214. 
In  that  case  the  relator  instituted  manda- 
mus proceedings  on  behalf  of  the  realm,  to 
compel  the  respondent  to  construct  a  bridge 
in  a  certain  highway  over  the  railway,  in 
the  county  of  Kent,  as  required  by  the  laws 
of  England.  Counsel  for  respondent  insisted 
that  the  railway  company  had  the  option  to 
carry  the  highway  over  the  railway  or  the 
railway  over  the  highway  by  means  of  a 
bridge,  and  consequently  mandamus  would 
not  lie.  In  discussing  that  question,  Parker, 
B.,  said:  "We  have  no  difficulty  in  saying 
that  the  act  of  Parliament  gave  an  option  to 
the  company.  Mr.  Needham  contended  that 
the  proper  construction  of  the  forty-sixth 
section  was  that,  if  the  highway  was  above 
the  level  of  the  line  of  the  railway,  a  bridge 
was  to  be  made  for  it  over  the  railway;  if 
below,  for  the  railway  over  it.  But  this  is 
not  the  ordinary  meaning  of  the  language 
contained  in  the  clause,  which,  according  to 
the  usual  rule  of  construction,  directs  either 
one  thing  or  the  other  to  be  done,  which  is 
a  case  of  election  when,  according  to  the 
rule  of  law,  the  party  to  do  the  act  is  to 
have  the  choice  wliJch  act  he  will  do.  *  •  • 
We  have  no  doubt  the  Legislature  meant 
what  they  have  said,  that  in  such  a  case  the 
company  were  to  judge  for  themselves,  think- 
ing that  they  would  determine  what  was 
best,  according  to  the  varying  circumstances 
in  which  the  choice  would  have  to  be  made." 

The  cases  cited  from  this  and  other  states 
of  the  Union  are  hardly  in  point,  for  the 
reason  that  they  relate  to  the  state  general- 
ly ;  whereas,  the  case  at  bar  Is  governed  by 
the  charter  and  ordinances  of  the  city  of 
St.  Louis. 

There  is  a  well-settled  rule  of  statutory 
construction,  wUch  is  recognized  in  this  state 
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and  elsewhere,  to  the  effect  that,  where  there 
are  two  acta,  the  provisions  of  one  specially 
applying  to  a  particular  subject  or  condition, 
which  clearly  applies  to  the  case  In  hand 
and  the  other  general  In  its  provisions,  and 
such  that  if  standing  alone  It  would  include 
the  same  subject  or  condition  which  Is  em- 
braced In  the  former,  and  thus  conflict  with 
each  other,  then  the  former  act  must, be  tak- 
en as  constituting  an  exception  to  the  latter 
or  general  act,  and  not  a  repeal  of  the  for- 
mer; and  especially  Is  this  true  when  the 
general  and  special  acts  are  contemporaneous, 
or  where  the  special  act  was  enacted  subse- 
quent to  the  general.  City  of  St.  Louis  v. 
Lane,  110  Mo.  254,  10  S.  W.  533;  State  ex 
rel.  V.  Dabbs,  182  Mo.  loa  dt  366,  81  S.  W. 
1148;  State  ex  reL  v.  Slover,  134  -Mo.  loa 
dt  19,  31  S.  W.  1054,  34  S.  W.  1102. 

It  Is  perfectly  clear  that  the  charter  and 
ordinances  of  the  dty  of  St  Louis  apply  par- 
ticularly to  the  streets  and  highways  of  that 
dty.  That  Is  expressly  made  so  by  the  Con- 
stitution of  the  state,  which  authorized  It  to 
adopt  a  charter,  providing  for  Its  own 
government;  and  that  diarter,  as  we  have 
previously  seen,  has  most  elaborately  provided 
for  the  establishment  opening,  improvement 
and  regulation  of  the  streets  and  highways 
of  the  dty  of  St  Louis. 

We  are  unable  to  say  whether  the  case  of 
Reglna  v.  Railway,  supra,  supports  appel- 
lant's contention  or  not  tot  the  reason  that 
the  act  of  Parliament  which  the  court  there 
had  under  consideration  Is  not  before  us; 
but  It  does  appear  from  the  opinion  that  said 
act  related  to  highways  In  the  rural  districts, 
and  not  to  incorporated  towns  and  dties, 
wblcb  have  full  care  and  control  over  their 
streets  and  highways  like  the  dty  of  St 
Louis  and  most  other  American  cities. 

We  are  therefore  of  the  opinion  that  this 
InslBtence  Is  not  well  taken. 

[I]  IV.  Counsel  for  appellants  contend  that 
said  ordinunces  Nos.  24358  to  24361,  inclu- 
sive, are  void,  because  they  are  unreasonable 
and  oppressive  In  that  it  would  be  almost, 
if  not  actually,  impossible  for  them  to  com- 
ply with  the  terms  thereof ;  but  if  possible, 
then  the  cost  and  damages  to  them  and  to 
the  manufacturing  and  bu^ness  institutions 
in  that  vicinity  of  the  city  would  be  so  great 
that  it  would  practically  confiscate  their 
property  and  completely  stop  the  expansion 
and  future  growth  of  their  business. 

This  contention  calls  for  a  close  study  and 
careful  consideration  of  the  various  plans 
and  specifications  for  doing  the  work  intro- 
duced in  evidence  by  the  dty.  I  have  here- 
tofore called  attention  to  the  railroad  com- 
pany's Exhibit  No.  2,  showing  the  general 
plan  of  the  work  to  be  done  under  said  or- 
dinances; but  in  order  to  correctly  under- 
stand the  present  contention  of  counsel,  we 
will  have  to  take  up  in  detail  some  of  the 
most  Important  things  required  to  be  done  by 
ttie  ordinances  mentioned.    The  first  of  those 


matters  that  we  will  take  np  and  consider 
will  be  the  work  to  be  done  by  the  railroad 
companies  in  the  vicinity  of  the  American 
Tobacco  Company,  and  the  effect  it  will  have 
upon  all  parties  interested;  bnt  before  do- 
ing so,  I  wish  to  state  that  the  hundreds  of 
exhibits  introduced  In  evidence,  covering 
more  than  a  thousand  pages.  If  reduced  to 
the  size  of  pages  In  ordinary  books,  contain 
so  much  useless  and  confusing  matter  that  I 
have  brushed  most  of  them  aside,  and  only 
considered  those  which  bore  directly  upon  the 
questions  in  hand. 

City  Exhibits  Nos.  67,  68,  and  09,  are  the 
most  Important  Introduced  in  evidence;  but 
even  they  contain  so  mudi  surplus  matter, 
when  considered  separately  (which  Is  the  on- 
ly way  they  can  be  considered),  I  hnve  re- 
traced them  (from  the  originals)  and  omitted 
therefrom  all  of  said  surplusage,  but  have 
retained  the  numbers  of  the  exhibits  la  said 
tracings. 

The  tradng  of  Exhibit  67,  which  is  here- 
to attached,  and  numbered  "Exhibit  No.  67," 
and  made  a  part  hereof,  shows  in  general, 
the  location  of  the  American  Tobacco  Com- 
pany's plant  with  respect  to  the  intersections 
of  Tower  Grove  avenue,  Old  Manchester 
Road,  Park  avenue,  and  the  St  Louis,  St 
San  Francisco  Railroad  Company  and  the 
Oak  Hill  &  Carondelet  Railway  Company.  It 
shows  in  particular,  at  the  letter  A,  the 
Frisco  connection  leading  into  the  plant  of 
the  American  Tobacco  Company,  and  the 
grades  (at  A  1)  proposed  by  the  dty  for  this 
connertion  Is  3.5  per  cent  The  letter  B, 
wherever  It  appears,  Indicates,  by  the  arrow 
drawn  therefrom,  the  Oak  Hill  connection 
leading  into  said  plant  this  track  being  also 
the  Missouri  Padfic  means  of  access  to  said 
plant  which  Is  frequently  referred  to  in  the 
evidence  as  the  railroad  track  on  the  "13  or 
14  foot  strip"  of  ground.  The  proposed  grades 
of  this  trade  east  of  Tower  Grove  avenue 
are  shown  at  B  1,  which  are  3J2  per  cent  and 
3.6  per  cent  But  the  grade  of  this  road  west 
of  Old  Manchester  Road  is  not  definitely 
shown  on  any  exhibit  and  consequently  does 
not  ai^)ear  upon  this  tradng.  At  the  let- 
ters C  and  D  are  shown  (In  red  lines)  the 
location  of  the  bridges  to  carry  Old  Man- 
chester Road  and  Tower  Grove  avenue  over 
tJie  Oak  Hill  connection  (track  B).  The  heavy 
black  line  marked  E,  E  1,  B  2,  and  E  3  shows 
the  location  of  the  retaining  walls  required 
to  preserve  those  connections  and  buildings 
of  the  Tobacco  Company.  The  remainder  of 
this  plat  is  not  material  so  far  as  the  Tobac- 
co Company  is  concerned. 

Edward  B.  Halsey  testified,  on  behalf  of 
plaintiffs,  that  he  was  connected  with  the 
Baldwin  Locomotive  Works  of  Philadelphia, 
and  had  been  for  22  years ;  and,  when  asked 
about  the  grade  from  Tower  Grove  avenue 
to  Chouteau  avenue,  he  stated:  "I  guess 
there  might  be  1  per  cent  grade  I  have 
berai  thlnldug  about  the  inclines  whidi  would 
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run  anywhere  from  3  per  cent  up  to  5  per 
cent  I  think,  wbm  you  get  to  Inclines  like 
that,  that  you  strike  a  very  serious  proposi- 
tion In  regard  to  switching.  I  think  any- 
thing you  can  do  to  overcome  grades  is  an 
advantage.  There  are  few  roads  which  are 
built  with  less  than  1  per  cent  grades  out 
west  and  a  1  per  cent,  grade  la  not  consid- 
ered very  serious.  I  mean  you  have  got  that 
to  encounter  all  along  in  railroading,  in 
most  of  the  roads  in  the  country,  exc^t  a 
road  like  the  Pennsylvania  Railroad.  Tliat 
was  built  on  a  low  grade  line,  but  when  you 
start  with  grades  that  would  run  Into  3  per 
cent,  and  If  you  have  got  to  do  shifting  and 
breaking  of  trains,  and  you  have  heavy  grades, 
I  think  it  is  the  hardest  thing  that  you  can 
put  upon  railroads."  He  was  asked  wtiat 
interest  he  had  in  the  matter,  and  stated: 
"It  was  purely  a  matter  of  personal  Interest 
with  me.  Then,  I  am  Interested  in  anyttilng 
connected  with  railroading,  in  a  general  way, 
because  we  sell  a  great  many  locomotives, 
and  I  know  a  great  many  railroad  men ;  but 
I  have  not  been  approached  by  any  railroad 
men  to  give  any  testimony  on  this.  I  said 
that  grades  would  be  required  if  the  subway 
were  built,  and  I  knew  what  trouble  we  liave 
bad  at  Baldwin's  to  get  our  switching  done, 
and  what  the  Philadelphia  &  Reading  Rail- 
way has  done,  and  I  know  what  a  5  per  cent 
grade  means;  and  It  was,  I  think,  in  connec- 
tion with  that  and  the  American  Car  Com- 
pany, that  Interested  me,  and  following  it  up 
generally  as  a  proposition." 

Speaking  of  the  difficulty  of  operating  a 
plant  with  6  per  cent  grades,  the  witness  stat- 
ed that  there  is  great  difficulty  due  to  the 
grade  on  account  of  a  number  of  reasons. 
One  is  tliat  the  grade  itself  cuts  down  the 
hauling  capacity  of  a  locomotive  tremendous- 
ly. He  then  proceeded  to  give  the  figures  of 
the  Baldwin  Locomotive  Works'  published 
Iiaullng  capacities  of  weights  of  locomotives, 
which  figures,  he  says,  he  knows  are  correct, 
stating:  "I  have  luiowledge  of  this  sort  of 
work  for  10  years,  and  have  been  doing  It 
continuously.  For  example,  a  switching  loco- 
motive, such  as  the  Philadelphia  &  Reading 
Railway  Company  has,  switching  into  our 
yards,  which  weighs  about  154,000  pounds  will 
haul  a  train,  under  normal  conditions,  on  a 
level  track,  of  approximately  3,900  tons.  The 
figures  here  are  3,960.  That  same  engine  on 
a  5  per  cent,  grade,  a  straight  grade,  uHll 
Aaul  a  train  of  215  tons.  In  other  words,  an 
engine  will  haul  nearly  18  times  as  great  a 
load  on  a  level  track  as  it  will  haul  up  a  5 
per  cent,  grade.  Before  the  subway  was 
built  the  shifting  was  done  at  our  plant  by 
little  four-wheel  switchers.  That  is,  I  say 
four-wheel  connected  switchers,  four  driving 
wheels.  On  account  of  the  grades  which  en- 
ter our  plant  it  teas  necessary  for  the  Phila- 
delphia d  Reading  Railway  Company  to  have 
us  build  engines  for  them,  special  engines, 
very    heavy    engines,    which    weigh    about 


154,000  pounds.  Q.  How  many  of  those  very 
heavy  engines  liave  the  Philadelphia  &  Read- 
ing Railroad  Company  on  these  inclines?  A. 
I  think  three.  I  mean  for  the  blodu  here  for 
the  subway,  between  Broad  street  and  Eigh- 
teenth street  That  is  my  recollection. 
Those  engines  may  be,  once  in  a  wlille,  taken 
to  run  below  Broad  street  They  liave  some 
lighter  engines  that  never  come  up  onr 
grades ;  but  I  think  practically  for  our  work, 
that  they  are  chiefly  used  for  our  work,  the 
three  engines.  I  do  not  want  to  state  that 
they  do  not  do  any  otlier  work;  that  I  am 
not  sure  almut" 

He  stated  that  the  cost  of  these  engines 
varies  from  $12,000  to  ?14,000.  "Q.  I  wUl 
ask  you  whether  or  not  in  the  operation  of 
these  engines,  it  is  necessary  for  yon  to  em- 
ploy any  men  on  these  Inclines  in  addition  to 
those  employed  by  Ute  Philadelphia  &  Read- 
ing Railway?  A.  Yes.  We  liave  a  man  em- 
ployed at  our  lower  work,  down  there  at  the 
block  below  Sixteenth  street,  and  also  up  at 
the  block  at  Seventeenth  street  who  chiefly 
looks  after  the  shifting  for  our  interests; 
that  is,  to  get  the  cars  In.  Of  course,  the 
shifting  Is  handled  by  the  PhUadelphia  & 
Reading  Railway  Company.  They  are  re- 
sponsible for  it;  but  we  have  our  own  men 
to  live  with  that  work  and  to  guard  the 
tracks,  and  to  keep  watch  out  ahead,  to  see 
that  the  tracks  are  clear,  and  all  that  as 
the  train  comes  up.  We  put  up  dectric  bells, 
which  I  think  were  automatically  started  by 
the  trains  as  they  entered  the  lower  works, 
the  loser  switch,  and  then  these  men  I  spoke 
of  were  particularly  employed  to  take  diarge 
from  our  end  and  act  as  watchmen,  to  see 
that  their  track  was  clear,  to  forewarn  any- 
body. Q.  Did  you  have  to  construct  at  your 
works  any  additional  anchors  to  your  buUd- 
Ings  by  reason  of  the  danger  due  to  this 
shifting  on  the  5  per  cent  grade?  A.  Yea. 
At  our  Seventeenth  street  plant  we  re-enforc- 
ed one  of  the  columns,  which  is  about  half- 
way up  this  grade  where  the  curve  Is  going 
into  our  plant  with  a  very  large  re-enforce- 
ment something  in  the  shape  of  a  pilot  on 
the  front  of  a  locomotive,  so  that  if  a  car 
was  to  Jump  the  track  there -K  would  not  hit 
the  column  square;  it  would  be  thrown  up 
the  column,  and  avoid  damage.  We  have 
re-enforced  that  column.  We  also  re-enforc- 
ed a  column  in  our  upper  works,  on  the 
north  of  Hamilton  street  for  the  same  rea- 
son ;  in  case  a  car  should  Jump  the  track  at 
that  point  coming  in  at  high  speed,  and  hit. 
the  post — I  mean  at  Seventeenth  street  I 
should  say  in  our  shop  north  of  Hamilton 
street,  for  the  same  reason,  and  down  in  our 
lower  entrance,  between  Broad  and  Fifteenth 
street ;  we  designed  that  building  particular- 
ly with  a  view  to  the  entrance  of  these 
tracks,  and  we  made  those  columns  very 
strong  at  that  point  particularly  strong  on 
account  of  anything  like  that  Q.  Did  you 
construct  any  bulkheads?    A.  That  is  what 
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I  mean  by  that  np  at  Seventeenth  street 
We  did,  if  you  choose  to  call  them  bulkheads. 
I  said  *pUot,'  but  it  comes  down  on  an  angle, 
so  that  tf  a  car  struck  it  it  would  climb  the 
post ;  it  would  not  come  square.  Q.  Do  you 
know  whether  or  not  you  ever  did  have  an 
accident  there  where  a  locomotive  did  climb 
the  post?  A.  I  understood  there  was  such 
an  accident  Q.  In  what  way  does  the  loco- 
motive handle  the  cars  on  those  grades?  A. 
They  push  them  up,  push  the  cars  up;  the 
locomotive  always  remaining  at  the  rear. 
There  are  curves  entering  into  our  works  on 
those  grades.  The  engines  haul  up  those 
grades  abont  two  cars.  I  believe  under  diffi- 
culties they  can  push  a  third  car." 

He  stated  that  there  is  level  ground  at  the 
bottom  of  the  subway,  which  extended  out 
on  the  main  side  line  track,  not  the  main 
track  of  the  subway  on  which  the  imssenger 
trains  are  mn,  but  another  track,  and  an  en- 
gine can  take  a  good  start  there,  in  the 
neighborhood  of  a  quarter  of  a  mile.  "Q. 
Do  you  know  whether  or  not  at  first  they 
did  run  there  at  a  high  rate  of  speed  or  not? 
A.  At  the  beginning,  I  Relieve  they  took  runs 
for  those  grades,  and  started  down  there  any- 
where from  in  the  neighborhood  of  16  to  20 
miles  an  hour,  but  it  was  decided  that  it  was 
such  a  dangerous  practice  that  they  are  now 
restricting  the  loads,  and  they  are  pushing 
them  up  under  control.  They  are  restricting 
the  loads  to  whatever  the  locomotive  can 
push  up  this  5  per  cent  grade.  It  is  restrict- 
ed practically  to  two  cars.  A  normal  haul, 
with  loaded  cars,  is  two,  I  think,  for  a  load. 
I  think  with  these  very  heavy  engines  that 
they  will  push  a  third  car,  although  not  prob- 
ably fully  loaded.  I  can  figure  It,  but  that  Is 
very  close." 

On  cross-examination  be  stated  that  be  un- 
derstood pretty  thoroughly  the  hauling  ca- 
pacity of  locomotives  on  grades  under  those 
conditions,  and  he  was  famUiar  with  the  sub- 
way here.  He  was  asked  on  what  he  was 
basing  his  views  a^  to  the  conditions  in  St 
Louis,  and  replied:  "Simply  this:  I  say  in 
St  Iiouis  you  have  got  one  street  going  across 
there,  and  you  are  to  spend  a  whole  lot  of 
money  for  a  subway  pretty  near  three-fourths 
of  a  mile  long,  to  do  away  with  one  street 
crossing  on  Tower  Grove  avenue,  when  yon 
could  lower  one  street  Then  you  interfere 
with  these  manufacturing  plants.  They  re- 
main as  they  are,  as  I  understand  It,  now. 
I  think  that  subway  there  is  going  to  harm 
the  property  there,  Just  from  the  observation 
that  I  have  made  out  there.  Tou  take  that 
terra  cotta  works  out  there.  If  they  want  to 
expand,  I  should  think  they  might  buy  the 
ground  and  expand,  on  the  east  side  of  Kings- 
highway.  If  you  put  a  subway  in  there  and 
retaining  wall  on  the  side,  you  make  it  hard 
for  them  to  put  in  spur  tracks  into  the  plant. 
I  think  you  are  going  to  depreciate  the  prop- 
erty. I  tlilnk  it  is  going  to  cause  that  ground 
to  deteriorate   in  value   or   usefulness  for 


manufacturing  purposes.  I  think  if  you  can 
preserve  the  levels  that  yon  have  there,  the 
main  levels,  and  run  in  ofT  that  grade  Just 
as  you  arei  I  think  that  property  stands  a 
chance  of  being  much  more  valuable  than 
otherwise,  than  if  there  is  a  subway  there." 
Speaking  about  the  traffic  in  St  Louis  car- 
ried across  Tower  Grove  avenue,  he  said: 
"I  would  look  at  that  this  way :  If  you  have 
got  Kingshlghway  on  the  west  and  Grand 
avenue  on  the  east  and  here  is  Tower  Grove 
(illustrating),  I  suppose  the  most  you  could 
say  for  Tower  Grove  would  be  that  it  would 
carry  half  the  distance  on  either  side.  It 
would  not  take  care  of  all  that  traffic.  The 
other  half  would  go  to  Kingshlghway,  and 
the  other  half  down  to  Grand  avenue.  In 
other  words,  Tower  Grove  Is  only  half  the 
distance  between  Kingshlghway  and  Grand 
avenue." 

He  stated  that  a  person  could  come  under 
the  tracks  as  well  as  over  them;  that  he 
had  never  seen  evidence  of  Tower  Chrove 
avenue  being  overly  congested;  if  Tower 
Grove  avenue  had  a  good  crossing  under- 
neath these  tracks,  he  bad  never  seen  it  in 
a  condition  that  it  was  so  congested  that 
you  could  not  take  care  of  it,  from  the  way 
the  city  is  now.  He  was  asked  in  regard  to 
wagons  being  blockaded,  and  stated :  "If  you 
take  Thirteenth  street  here  to-day,  the  condi- 
tion is  practically  no  different  from  what  it 
Is  anywhere  else  in  Philadelphia.  There  are 
grades  there  of,  we  will  say,  3  or  4  per  cent. 
A  3  or  4  per  cent,  grade  is  not  a  serious  thing 
for  wagon  hauling,  because  you  meet  it  any- 
where; but  I  do  not  see  why  there  should 
be  any  congestion  at  Tower  Grove  avenue 
on  account  of  the  railroad  tracks  If  Tower 
Grove  avenue  were  depressed."  He  said  that 
the  fire  department  would  have  to  go  through 
the  subway.  He  said  that  there  were  4  per 
cent  grades  all  over  here ;  on  Grand  avenue, 
going  from  the  bridge  on  Grand  avenue  up 
to  Laclede,  there  is  a  heavier  grade  tlian 
there  would  be  by  depressing  Tower  Grove 
avenue,  and  stated:  "In  Philadelphia  we 
are  built  up  solidly,  both  north  of  Pennsyl- 
vania avenue  and  on  the  south,  all  the  way 
from  Twenty-Third  street  down  to  Thirteenth 
street,  and  below.  Just  solid  blocks  of  bouses ; 
and  in  St  Louis  you  have  got  open  fields 
there  at  Kingshlghway  on  the  south  side. 
You  are  open  all  around  west  of  Tower  Grove 
avenue,  from  the  south  of  It.  Xou  have  got 
Shaw's  Garden  down  there,  which  is  a  park. 
I  do  not  think  you  hare  got  any  comparison 
with  the  Philadelphia  subway  here,  which  is 
built  up  all  around  it,  on  both  sides.  If  it 
had  been  decided,  in  the  building  of  the 
subway,  to  depress  Broad  street,  I  do  not 
know  of  any  reason  that  we  could  not  drive 
out  Fainnount  Park,  and  have  gone  under  the 
tracks  to  Falrmount  Park,  and  there  would 
be  no  more  element  of  danger  In  that,  I'roni 
horses  and  things  of  that  sort,  than  we  would 
have  by  going  over  it    I  do  not  b«Ueve  you 
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could  baye  done  It  as  economically  aa  tbe 
Babway  here,  because  you  would  have  to  un- 
derpin the  buildings  on  every  block;  you 
would  have  to  do  that ;  you  would  have  that 
condition  to  meet  In  every  block.  And  you 
would  have  enormona  damages  U  you  de- 
pressed the  cross-streets,  and  you  would  have 
the  sewers  to  take  care  of  all  the  way  along." 

The  grades  of  the  spur  or  side  tracks  of 
tbe  Frisco  and  the  Oak  Hill  leading  into  the 
Tobacco  Company's  plant,  before  mentioned, 
are  materially  Increased  because  the  engineer 
who  established  those  grades  did  not  make 
any  allowance  for  the  vertical  curves,  which 
all  the  witnesses  said  were  necessary  at 
those  points,  and  without  them  no  train  could 
be  drawn  over  them.  ^ 

A  vertical  curve,  if  I  understand  it  correct- 
ly, la  a  curved  line  used'  to  Join  two  grade 
lines,  one  ascending  and  the  other  descend- 
ing, which,  without  the  curve,  would  meet 
at  tbe  apex,  more  or  less  pointed,  according 
to  the  degree  of  the  ascending  and  descend- 
ing grades,  and  a  train  of  cars  In  passing 
over  such  a  grade  without  the  vertical  curve 
would  have  one  end  thereof  going  downgrade 
while  the  other  end  would  be  going  upgrade, 
with  the  apex  somewhere  between  tbe  two 
ends.  For  Instance,  suppose  in  the  following 
figure,  track  A  to  B  ascends  on  a  3  per  cent 
grade.  Now  if  it  were  not  for  the  vertical 
curve  indicated  by  line  D,  E,  and  F,  a  train 
In  passing  over  said  track  would  have  to 
pass  over  the  apex  at  B,  which  would  break 
the  couplings  as  fast  as  they  reached  that 
point,  but  with  the  vertical  curve  the  train, 
Instead  of  passing  over  the  apex  at  B,  would 
pass  under  that  point  on  the  curved  line  D, 
E,  F,  without  injury  to  the  train.  The  same 
vertical  curve  Is  used  when  a  train  descends 
on  a  steep  grade  Into  a  valley  and  ascends 
on  a  similar  grade  on  tbe  other  side  thereof, 
which  wUl  be  Illustrated  by  inverting  the 
figure  before  moitloned. 


Charles  P.  Pnrdon,  Introduced  as  a  wit- 
ness for  defendants,  and  regarding  vertical 
curves,  said:  "Q.  Tou  are  familiar  with  the 
amount  of  traffic  and  character  of  trains,  en- 
gines, and  business  done  on  the  line  of  all 
these  roads  within  the  vicinity  of  Tower 
Grove?  A.  Yes,  sir.  From  City's  Exhibit 
101,  starting  with  profile  at  the  top,  the 
grades  are  constructed  as  angles  without 


any  vertical  curves,  and  vertical  curves  are 
absolutely  necessary  for  the  proper  opera- 
tion, because  with  the  trains  going  up  these 
grades  the  drawbars  would  have  too  much 
play,  if  the  grades  are  not  eased  off,  it  would 
be  like  striking  a  car  on  this  angle  (indicat- 
ing), and  it  makes  a  difference  in  tbe  draw- 
bar. The  master  car  builder's  rule  allows 
a  difference  of  three  inches  in  height  in 
drawbars,  and  you  ought  not  to  exceed  that, 
and,  of  course,  if  vertical  curves  are  Intro- 
duced there,  the  rate  of  grade  must  be  made 
steeper  to  reach  the  same  point,  or  with  a 
less  distance  the  change  of  grade  would  be 
greater,  and  that  would  apply  to  all  of  these. 
Another  thing  that  would  mislead  a  layman 
Is  that  the  roads  are  indicated  as  simple  lines, 
and  instead  of  being  lines  they  are  planes^ 
instead  of  two  lines  meeting  you  have  two 
planes  of  certain  width.  Now,  for  Instance, 
at  this  point  here,  which  Is  where  the  Frisco 
crosses  the  Oak  Hill  &  Carondelet,  the  Oak 
Hill  grade  Is  shown  as  coming  up  to  a  point, 
and  that  would  not  be  practical  because 
there  are  two  tracks  of  the  Oak  Hill  cross- 
ing three  tracks  of  the  Frisco  at  that  point ; 
now,  these  two  tracks  of  the  Oak  Hill  cross- 
ing and  wings  would  occupy  a  space  of  58  or 
58  feet  wide.  Q.  Why,  on  account  of  tbe 
curve?  A.  No.  We  have  three  tracks  of 
the  Frisco.  Q.  And  tbe  Oak  Hill  has  two 
tracks?  A.  Fourteen  feet;  it  is  8  feet,  14 
feet  plus,  that  Is  22  feet,  and  the  vrings  at 
the  crossing,  this  crossing  is  made,  that 
much  of  it,  made  in  one  piece,  the  wings  ex- 
tend 6  feet  to  each  side,  so  you  would  have 
32  feet  of  crossing;  but  It  is  on  a  consid- 
erable angle  and  would  occupy  the  space  of 
69  feet  The  Frisco  and  the  Oak  Hill  occu- 
py a  space  of  80  feet,  so  you  Oo  not  come 
up  to  a  point  Tou  have  got  to  provide  for 
that  space  of  80  feet  Q.  There  is  plenty 
of  room  for  It?  A.  Not  to  come  to  a  point 
If  you  made  it  on  a  lighter  grade,  change 
the  grade,  you  could  make  It  longer.  You 
would  have  to  change  the  grade  because 
you  are  limited.  Q.  Can't  you  change  the 
grade?  A.  The  plans  are  not  right"  He 
stated  that  under  tbe  plans  It  could  not  be 
done;  that  there  was  no  allowance  made  for 
vertical  curves  on  tbe  plat;  there  Is  no  In- 
dication of  It;  it  is  not  Implied  because  the 
points  are  fixed. 

One  of  the  witnesses  stated  the  iMroflles 
were  projected  from  this  plan.  "Q.  You  do 
not  know  whether  a  vertical  curve  is  implied 
there  or  not?  A.  It  is  not;  I  can  see  it 
very  plainly."  The  witness  stated  there 
was  nothing  on  the  plan  that  would  indicate 
where  the  vertical  curves  would  be;  It  is 
simply  a  line  showing  the  track ;  there  is  no 
profile  showing  the  American  Tobacco  Com- 
pany's grade.  He  was  asked  what  the  grade 
of  the  American  Tobacco  Company's  spur 
track  will  be  if  proper  vertical  curves  were 
put  in  and  asked  for  the  plan  showing  the 
proposed  trade,  and,  upon  City  Exhibit  67 
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being  shown  him,  he  stated:  "A.  Xes,  that 
shows  it  That  shows  3.2  per  cent  (see  B  1 
on  Exhibit  67)  grade  for  about  half  the  dls-, 
tance  and  a  3Vi  per  cent  grade  for  the  bal- 
ance, which  ends  Just  about  the  end  of  their 
main  building,  the  west  end.  If  verticals 
were  used  where  the  grades  Join  at  the  top 
and  bottom,  this  grade  would  have  to  be 
steeper  or  extend  further.  Q.  On  City's  Bz- 
hlblt  67  you  have  drawn  certain  yellow  lines? 
A.  This  is  a  vertical  curve  of  the  length 
that  I  would  consider  proper.  It  would 
make  the  grade  a  little  over  5  per  cent,  S.1 
per  cent,  between  Tower  Qrove  and  the 
west  end  of  the  main  building,  confined  be- 
tween there.  Those  are  the  points  given  in 
City's  Exhibit  67.  By  the  Court:  Q.  Do 
yon  remember  the  testimony  of  Mr.  Lucas, 
concerning  the  crossing  of  the  tracks  at 
Seventeenth  street,  there  were  two  curves 
there  on  a  6  per  cent  grade?  A.  Commonly 
called  a  switchback.  Q.  He  said  that  was 
on  a  6  per  cent  grade,  didn't  he?  A.  I  think 
80.  Q.  If  that  can  be  accomplished  there, 
why  can't  it  be  accomplished  here?  A.  Yon 
can't  put  a  switchback  here  because  yon 
have  not  the  room  to  do  It  Q.  What  would 
be  the  grade  of  the  two  main  line  tracks  of 
the  Oak  Hill  Road  if  the  depression  was 
made  according  to  these  ordinances,  at  Shaw 
avenue  and  McRee  avenne,  by  having  the 
tracks  reach  the  present  surface  at  Kings- 
highway?  A.  If  no  vertical  curves  were 
used?  Q.  No,  I  am  talking  about  If  proper 
vertical  curves  were  used.  A.  If  no  vertical 
curves  were  used  from  the  west  side  of 
Shaw  avenue  to  the  east  side  of  Elngshlgh- 
way,  the  grade  would  be  2^  per  cent  If 
there  was  no  room  to  put  in  vertical  curves 
such  as  the  American  Railway  Engineers' 
Maintenance  of  Way  Association  use,  it 
would  be  absolutely  impossible  to  put  them 
in;  but  you  could  put  in  some  kind  of  a 
vertical  curve  as  the  dty  shows  on  the  plat 
here,  and  It  would  make  the  grade  3.2  i>er 
cent" 

E.  F.  Mitchell,  Introduced  as  a  witness  for 
defendants,  testified  as  follows:  "By  the 
Court:  Q.  Why,  couldn't  they  remedy  that 
by  ordinance  clianglng  the  highway  grade? 
A.  Yes,  sir;  they  could  provide  for  depres- 
sion as  the  plan  shows  If  they  so  desired,  but 
the  engineer  taking  the  ordinance  and  going 
on  the  ground  to  execute  it  would  take  la- 
twrers  and  tools,  and  he  would  meet  with 
tlds  specification  as  defined  in  the  ordinance. 
If  he  did  that,  went  to  Klngshlgbway  at  its 
grade  and  depressed  his  track,  it  would  re- 
sult in  court  trouble,  and  then  he  might  go 
to  get  a  ruling  and  might  get  it  and  might 
not  get  it  I  have  talked  of  it  from  an  en- 
gineering standpoint  as  to  results,  and  that 
is  the  way  we  look  at  it  in  the  construction 
of  engineering  work.  Q.  Look  at  the  plan 
City's  Exhibit  67,  and  state  whether  there 
are  any  objections  to  that  as  to  the  number 
Of  swltcheB.    A.  The  objections  to  that  are, 


as  I  have  already  testifled  to  here  before, 
that  a  3.6  per  cent  grade  would  not  result 
between  Tower  Grove  avenue  and  the  west- 
erly end  of  the  American  Tobacco  Comi>any 
works,  it  would  necessarily  have  to  be  ex- 
tended much  further  into  the  works  of  the 
American  Tobacco  Company.  According  to 
this  plan  there  is  a  grade  of  SJ  per  cent., 
and  vertical  curves  would  be  absohitely  nee- 
ettary  to  prevent  the  cars  from  becoming  de- 
tached from  each  other.  One  can  figure,  as 
Mr.  Purdon'has  said,  that  a  S  per  cent,  tfrade 
is  the  limit.  That  is  the  Umit  in  the  rate 
of  grade  before  the  drawbar,  before  the  cou- 
plers would  get  to  a  point  where  they  would 
become  twisted  and  separated ;  but  that  con- 
templates physical  perfection  which  is  not 
practicable  In  ordinary  railroad  operations. 
Tracks  cannot  be  maintained  perfect,  cars 
cannot  be  maintained  perfect,  and  there  would 
be  very  much  difference  in  the  grade  due  to 
imperfections  In  the  track,  and  it  would  be 
necessary  for  the  introduction  of  vertical 
curves  which  would  result  in  a  much  steeper 
grade  than  indicated  here.  I  examined  the 
grade  on  the  plan,  and  it  is  upwards  of  6  per 
cent" 

The  witness  says:  "If  it  is  not  digressing, 
I  would  like  to  correct  what  seems  to  be  a 
misapprehension  about  the  plan  submitted  by 
the  railroads.  It  does  not  contemplate  a 
practically  level  grade  from  Chouteau  ave- 
nue or  a  uniform  grade  from  Chouteau  ave- 
nue to  the  depression  at  Old  Manchester 
Road  and  Tower  Grove  avenue.  The  esti- 
mate was  based  on  a  plan  which  left  a  hump 
and  followed,  ascending  towards  the  west, 
the  existing  grade  of  the  Missouri  Pacific  to 
a  certain  point  bore,  but  eliminating  them 
from  the  Old  Manchester  Road  on  towards 
the  west,  eliminating  the  second  hump  so 
tliat  it  does  not  contemplate  an  ideal  condi- 
tion. Q.  Now,  you  have  not  said  anytlilng 
about  this  Exhibit  67?  A.  I  was  speaking  of 
the  rate  of  grade  as  shown  Into  the  Ameri- 
can Tobacco  Company's  plant  on  Exhibit  67. 
Q.  That  shows  a  6.1  per  cent  grade?  A. 
A  6  per  cent  grade  resultant.  In  my  opinion, 
that  is  what  would  actually  result  between 
those  by  using  a  vertical  curve  that  would 
be  within  the  absolute  limits  of  safe^.  Q. 
The  vertical  curves  would  Increase  the 
grade?  A.  Yes,  sir;  and  change  the  relation 
to  the  rest  of  the  plant  and  throw  to  much 
of -the  track  helow  the  working  surface  of 
the  ground  that  it  cannot  be  reached  and 
will  not  be  available.  Q.  The  same  objection 
would  maintain  and  exist  in  reference  to 
operating  over  the  grade,  even  though  it  be 
as  low  as  6  per  cent,  that  you  have  suggested 
in  reference  to  the  American  Car  Company? 
A.  Yes,  sir;  you  cannot  switch  on  a  6  per 
cent  grade." 

I  have  drawn  a  red  grade  line  at  tlie  bot- 
tom of  tracing  which  shows  how  these  gn^ades 
would  run  if  the  necessary  vertical  curves 
were  used.  The  red  X  between  the  buildings 
of   tlie   Tobacco   Company   indicates  where 
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said  red  grade  Ilue  would  reach  the  present 
line  of  said  company's  tracks. 

While  it  does  not  appear  from  the  testi- 
mony of  the  witness,  yet  a  study  of  City 
Exhibits  67  and  68,  shows  that  there  is  an- 
other serious  difficulty  in  reaching  the  plant 
of  the  Tobacco  Company.  In  constructing 
the  connection  for  entering  the  north  end  of 
the  American  Car  Works,  it  will  be  necessary 
to  put  a  hump  in  the  Oak  Hill  connection  to 
the  Tobacco  Company's  works;  each  having 
about  a  5  per  cent,  grade.  This  hump  would 
be  located  west  of  the  Old  Manchester  Road 
and  north  of  the  Car  Works  where  the  Fris- 
co connection  to  the  Car  Works  crosses  the 
Dak  Hill  to  the  Tobacco  works.  Some  light 
will  be  thrown  on  this  subject  by  looking  at 
the  following  diagram: 


In  that  connection  Purdon  testified:  "Q. 
The  crossing  of  the  Uak  Hill  and  Frisco 
would  not  affect  the  ran  to  the  spurs  leading 
Into  the  American  Car  ,£ompany'8  plant  at 
all,  would  it?  A.  At  the  Frisco  going  in 
the  Car  Company's  plant  from  the  switch 
lead,  the  third  south  track,  it  would  have  to 
cross  the  Oak  Hill  Tobacco  Company's  track 
before  they  get  into  the  plant  Q.  I  show 
you  City's  Exhibit  68,  which  shows  the  char- 
acter of  the  car  plant,  and  ask  you  to  point 
out  where  and  explain  why  it  is  necessary 
to  cross  the  Oak  Hill  in  order  to  get  into 
the  plant  of  the  Car  Company?  A.  Here 
(indicating)  Is  what  we  call  the  Tobacco 
track  off  of  the  Oak  Hill  parallel  with  the 
Frisco.     Q.  That  is  the  one  of  the  14-foot 


strip?  A.  Tes,  sir.  Q.  Running  across  Tow- 
er Grove  avenue  into  the  Tobacco  Company's 
plant?  A.  Tes,  sir.  Here  (indicating)  is  the 
Frisco  track  into  the  Car  Company.  It 
leaves  that  switch  lead  and  crosses  the 
track.  Q.  I  wish  you  would  indicate  it  in 
some  way  so  we  can  get  it  into  the  record 
which  track  you  had  tn  mind  crossing,  be- 
cause I  want  you  to  state  various  distances. 

A,  The  American  Tobacco  Company's  track 
on  the  Oak  Hill  runs  on  the  14-foot  strip 
along  the  north  side  of  this  building;  the 
Frisco  track  into  the  Car  Company  leaves 
the  switch  lead  near  Tower  Urove  avenue 
and  crosses  the  American  Tobacco  Company's 
track  on  the  14-foot  strip  before  it  goes  in 
between  the  buildings  1  and  2  of  the  Ameri- 
can Tobacco  Company." 

The  foregoing  testimony  of  Pnrdon  clearly 
indicates  that  there  is  a  hump  at  the  point 
before  mentioned,  which  was  about  to  be 
brought  out,  when  the  witness'  attention  was 
called  to  other  matters,  and  the  point  was 
lost;  but,  nevertheless,  the  bump  must  of 
necessity  be  there,  as  appears  by  City  Bz- 
hlbits  67  and  68,  near  the  part  indicated  on 
tbe  plat  by  the  red  arrow. 

We  will  now  consider  tracing  of  City  Ex- 
hibit No.  68,  which  is  hereto  attached  and 
marked  "Exhibit  No.  68"  and  made  a  part 
hereof. 

In  general  it  shows  the  location  of  the  Car 
Works  with  respect  to  the  intersections  of 
Old  Manchester  Road,  Tower  Grove  avenue, 
Park  avenue,  and  the  Frisco  and  Oak  Hill 
Railways ;  and  in  particular  It  shows  the  con- 
nection of  tbe  Car  Works'  track  marked  Track 
C  with  tbe  Oak  Hill  track  marked  Track  D, 
leading  to  the  Tobacco  Company  and  tbe 
connection  of  Trade  C  with  tbe  Frisco ;  tbe 
three  connections  being  marked  Track  A  and 

B,  respectively.  Also  a  Frisco  connection 
marked  Track  X  leading  to  tbe  Car  Works' 
tracks  on  the  west  side  of  the  buildings.  Tbe 
grades  of  these  tracks  marked  Track  A,  B, 

C,  O,  respectively,  are  shown  on  the  profile 
drawing  in  tbe  lower  left-hand  comer  mark- 
ed "Proposed  Grades  of  Tracks  A,  B,  C,  D." 
This  tracing  also  shows  the  location  of  the 
Car  Works'  tracks  marked  Track  B,  F,  H,  J, 
respectively,  and  the  connections  marked 
Track  G,  of  these  tracks  with  tbe  main  line  of 
the  Oak  Hill  Railroad  at  the  west  end  of  the 
Car  Works'  plant.  The  grades  of  these  tracks 
and  of  Track  X  before  mentioned  are  shown 
at  the  bottom  of  the  tracing  and  marked 
"Proposed  Grades  of  Tracks  E,  F,  G,  H,  J." 
This  tracing  also  shows  tbe  location  of  the 
McRee  Avenue  Viaduct,  marked  McRee  Ave. 
and  at  the  lower  right-band  corner  of  the 
tracing  a  sectional  view  of  the  viaduct, 
marked  "Section  of  McRee  Ave.  Viaduct" 
Tbe  red  lines  shown  on  the  tracings  repre- 
sent the  location  of  the  retaining  walls  nec- 
essary to  preserve  tbe  track  connections  and 
buildings  of  the  Car  Works.  All  other  rep- 
resentations on  this  tracing  are  Immaterial 
to  the  treatment  of  the  American  Car  Com- 
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pany.  Tbe  aame  fatal  defects  exist  In  this 
plan,  that  were  disclosed  In  the  discnsslon 
of  the  Tobacco  Company's  plan;  that  Is,  the 
omission  of  the  vertical  curves. 

In  discussing  the  Tobacco  Company's  plan, 
we  set  out  a  part  of  the  testimony  of  the 
witness  Purdon,  which  also  applies  to  this 
plan  of  the  Car  Works,  which  will  not  be 
restated  here,  but  reference  Is  hereby  made 
thereto.  Touching  this  question  he  further 
testified  as  follows:  "Q.  Is  It  customary  to 
put  a  vertical  curve  In  every  case  of  a 
change   of   grade?     A.  No,   tbe   change  of 


grade  might  be  so  slight  it  might  not  l>e 
necesfeary.  Q.  What  do  you  nieau  by  that? 
A.  If  you  had  a  1  per  cent,  grade  going  up 
and  changed  to  .9,  It  would  hardly  be  nec- 
assary,  going  In  the  same  direction,  because 
the  change  of  grade  would  be  only  .1.  Q. 
If  you  had  a  change  of  grade  less  than  .1 — 
.1,  or  less,  I  should  say— you  wouldn't  put 
in  a  vertical  curve  at  nil?  A.  I  don't  think 
I  would.  I  am  not  prepared  to  say  where  I 
would  put  them  in,  but  a  change  of,  well,  .5 
Bay,  about.  Q.  Yon  would  put  In  a  vertical 
curve  if  the  change  of  grade  was  one-half 
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of  1  per  cent?  A.  Tes,  sir;  I  said  I  would. 
Q.  Suppose  It  wag  .4?  A.  Then  I  would  put 
It  in,  too;  If  I  bad  room  enougb,  I  would 
put  It  In  if  tbere  was  any  at  alL  Q.  Suppose 
.3?  A.  I  say  If  I  had  plenty  of  room  I  would 
put  it  In;  it  makes  it  tbat  much  better.  Q. 
Now,  that  is  one  of  the  criticisms  that  you 
make  of  these  plats  of  the  city,  that  they 
don't  show  the  vertical  carves?  A.  Those 
four  exhibits."  He  stated  that  be  criticises 
City's  Ehcbiblt  101  for  the  same  reason,  also 
the  exhibit  referring  to  the  Oak:  Hill  line, 
for  the  reason  that  it  did  not  show  places 
in  the  retaining  walls  where  the  spur  track 
would  lead  from  the  depressed  tracks  into 
the  Industries  along  there.  He  stated  that 
City's  Exhibit  76a  was  not  correctly  drawn ; 
it  would  indicate  to  him  that  the  draftsman 
forgot  the  spur  tracks  until  after  be  liad 
drawn  the  retaining  wall.  He  was  asked  to 
take  this  plat  In  connection  with  another 
plat,  and  putting  the  two  together,  if  he 
would  still  Insist  upon  bis  criticism  about 
the  plat,  and  stated  that  he  modified  bis  crit- 
icism as  to  the  last  plat,  bull  not  aa  to  the 
other  plat. 

He  stated  tbat  Exhibit  101  would  not  en- 
able him  to  say  whether  it  would  be  neces- 
sary to  depress  the  tracks  into  the  plant  of 
the  American  Tobacco  Company  to  provide 
vertical  curves,  because  it  simply  shows  the 
plane  of  the  tracks.  He  was  asked  if  Ex- 
hibit 67  would  show  it,  bow  much  further  it 
would  be  necessary  to  go  b^ck  to  put  in  the 
vertical  curves  and  preserve  the  same  grade, 
and  say  that  it  does,  that  it  would  be  neces- 
sary to  back  00  probably  100  feet,  or  a  little 
more,  because  it  is  on  the  downgrade.  "Q. 
For  spur  tracks  like  these,  switch  tracks, 
would  it  not  be  sufficient  to  extend  the  de- 
pression from  10  to  15  feet  at  either  end  of 
where  they  intersect  the  present  grade?  A. 
No,  sir;  you  have  to  consider  the  drawbars 
on  the  two  cars,  and,  if  you  make  a  change 
from  a  level  grade  to  a  grade  of  over  2  per 
cent  without  a  vertical  curve,  yon  will  only 
get  4V^  inches;  each  drawbar  engaging  4Mi 
inches  of  the  other.  The  Master  Car  Build- 
ers' rules  only  allow  3  inches  variation,  but 
with  slow  speed  it  is  a  matter  of  judgment 
I  think  it  will  be  safe  to  allow  4V^  inches. 
Tliat  means  it  would  go  from  a  level  to 
about  2  per  cent,  without  the  vertical  curve. 
The  conditions  are  different  if  you  liave  to 
go  up  a  5  per  cent  grade.  You  would  have 
to  introduce  such  vertical  curves  as  would 
give  you  the  same  relative  position  as  If  one 
was  2  per  cent  and  the  other  one  level,  and 
that  curve  would  be,  according  to  my  figur- 
ing, 74  feet  long.  Q.  Are  there  any  establish- 
ed grades  for  any  of  those  streets.  Eager 
Uoad,  Shaw  avenue,  or  McRee  avenue?  A. 
It  is  my  understanding  that  there  is.  Q. 
You  testified  that  If  you  were  to  put  in  a 
vertical  curve  In  the  track  leading  into  the 
American  Tobacco  Company's  plant  and  were 
to  begin  the  ascending  grade  at  the  point 
shown  on  the  City's  plat  wlilch  jron  have 


Just  examined,  tbat  It  would  increase  the 
grade  about  5  per  cent  keeping  it  in  the 
same  points  shown  on  the  plat?  A.  Yes,  sir; 
it  would  be  6  per  cent  between  the  ends  of 
the  two  vertical  curves." 

Referring  to  City's  Exhibit  67,  he  stated: 
"If  you  start  here  with  the  vertical  curve 
at  ttie  east  side  of  Tower  Grove  avenue,  say 
100  feet  long,  half  of  it  is  60  feet,  and  the 
same  here  100  feet,  one-half  is  50  feet  you 
shorten  up  the  distance  100  feet,  and  we  di- 
vide into  the  difference  in  elevations.  Q. 
What  length  did  you  base  your  opinion  that 
it  would  be  5  per  cent  on?  A.  By  taking 
the  devation  of  these  points  I  calculated 
how  much  of  3.5  per  cent  it  would  take  to 
get  ^m  one  point  to  the  other.  Q.  To  get 
the  percentage  of  grade  you  have  to  know 
the  distance?  A.  No,  if  yon  know  the  eie- 
vation  and  the  grade,  you  know  the  dis- 
tance." He  says  the  distance  is  about  550 
to  660  feet;  that  includes  the  100  feet  and  is 
the  total  distance.  "Q.  In  order  to  put  in 
your  vertical  curves,  you  cut  down  the  dis- 
tance 100  feet?  A.  Something  like  that;  60 
feet  at  each  end." 

The  testimony  of  the  witness  Mitchell, 
heretofore  stated,  bearing  on  vertical  curves, 
is  also  referred  to. 

This  evidence  shows  beyond  cavil  tbat  ver- 
tical curves  must  be  used  in  connection  with 
sharp  changes  of  grades;  in  fact,  on  all 
grades  much  greater  than  would  otherwise 
of  vertical  curves  makes  it  possible  to  use 
grades  much  greater  tlian  would  otherwise 
be  possible;  but  their  omission  from  tbp 
grades  under  consideration  makes  it  appear 
possible  to  use  grades  much  higher  than 
would  result  if  inserted. 

In  addition  to  increasing  the  grades  shown 
on  this  tracing  by  the  addition  of  vertical 
curves,  these  grades  must  be  further  increas- 
ed by  the  necessity  of  considering  the  tracks 
as  a  flat  plain  instead  of  a  line  making  it 
necessary  to  use  short  pieces  of  level  track 
at  crossings.  This  is  fully  shown  by  the  tes- 
timony of  Purdon,  Brown,  and  Breck. 

The  testimony  of  Purdon  has  heretofore 
been  stated  upon  this  point,  and  the  witness 
Brown's  attention  was  then  called  to  City's 
Exhibit  No.  68  and  asked  to  state  his  objec- 
tions to  tbat  plan,  and  said  the  objections 
are  the  grades  there,  which  are  5,  4.7,  and 
4.5.  "Q.  Where  Is  it  shown  on  this  plan  that 
those  grades  enter  the  Car  Company's  plant, 
how  far  distant  before  they  enter  the  Car 
Company's  property?  A.  The  points  marked 
A,  B,  and  C  on  the  profile,  as  I  figure,  that 
starts  from  the  St  Louis  &  San  Francisco 
track  about  100  feet  west  of  the  Old  Man- 
chester Road  and  extends  to  the  transfer 
track.  The  5  per  cent  grade  conunencea 
about  100  feet  from  the  Manchester  Road 
and  extends  about  125  feet,  then  breaks  to  a 
4  per  cent  grade  about  100  feet,  before  it 
enters  the  Car  Company's  plant  That  4 
per  cent  grade  is  at  the  crossing  of  the  trade 
on  the  14-foot  strip  of  the  Frisco  Road.   Tlie 
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4.5  grade  extends  Into  the  works  aboat  220 
to  225  feet  and  shows  going  Just  to  the  trans- 
fer table."  He  says  the  plat  does  not  show 
the  per  cent  of  grade  after  it  leaves  the 
table.  "Q.  I  will  ask  you  if  there  is  room 
enough  here  to  practically  operate  a  train  of 
cars  on  that  grade  into  these  works,  totmake 
a  run,  to  make  the  ascent?  A.  Yes,  sir;  I 
think  there  is.  But  one  point  occurs  to  me 
in  regard  to  the  matter.  There  is  a  crossing 
and  the  cars  on  the  14-foot  strip.  The  grades 
are  drawn  to  a  point  They  show  the  cen- 
ter line.  I  don't  think  it  can  be  carried  out 
in  a  practical  solution  of  it  In  the  work  be- 
cause the  tracks  are  a  plane.'^not  a  line.  You 
must  make  allowance  for  the  crossing  frog 
to  be  practically  on  a  level  wUch  would 
make  some  difference  in  the  grade.  It  would 
not  make  much," 

He  stated  there  were  no  vertical  curves 
shown  on  the  original  drawing;  it  was  nec- 
essary to  have  vertical  curves  to  operate  on 
that  grade;  it  would  increase  the  grade  by 
putting  In  vertical  curves,  offhand,  he  should 
say  .4  or  .5;  where  you  have  a  vertical 
curve  there  is  so  much  added  to  every  100 
feet  of  grade.  "Q.  You  estimate  6  inches  to 
every  100  feet?  A.  That  would  be  all  right, 
except  in  this  case  you  are  governed  by  the 
bridge  at  Manchester  avenue,  and  then  by 
the  transfer  tracks.  If  you  extend  the  dis- 
tance you  can  have  the'  same  grade.  Q.  On 
account  of  this  bridge  you  have  to  have  that 
grade?  State  whether  that  Is  the  case  in 
accordance  with  this  plat,  as  it  had  been  pre- 
sented, the  bridge  over  the  14-foot  strip.  A. 
That  would  be  a  fixed  point,  a  fixed  elevation, 
and  the  transfer  track  is  another  fixed  ele- 
vation. Q.  You  liave  got  to  place  the  ver- 
tical curves  in  that  distance?  A.  Yes,  sir; 
«r  else  change  the  plan  of  the  bridge — get 
more  clearance.  Q.  What  Is  the  plan  of  the 
bridge  for  sidewalks?  A.  The  detail  Is  not 
shown  here.  Q.  What  other  criticism  have 
you  to  offer  of  that  plan?  A.  It  shows  a  5 
per  cent  grade  getting  off  of  the  Oak  Hill 
track.  It  commences  at  McRee  avenue.  Q. 
Where  is  the  point  of  Intersection  of  that 
grade  as  shown  on  this  plan?  A.  It  would 
be  the  west  line  of  McRee  avenue.  It  shows 
a  grade  starting  right  under  the  bridge,  en- 
tirely under  the  bridge  proposed  over  McRee 
avenue.  That  5  per  cent  grade  commences 
nnder  that  bridge.  There  is  no  run  on  the 
side  track,  not  enouglL  The  side  trade  ends 
about  200  feet  south  of  the  bridge,  a  little 
less  than  200  feet  south  of  McRee  avenue. 
Q.  Do  you  mean  to  say  the  6  per  cent,  grade 
commences  nnder  the  bridge?  A.  According 
to  the  profile,  and  goes  Into  the  plant  from 
that  point,  at  the  south  line  of  McRee  av- 
enue. That  5  per  cent,  grade  extends  about 
400  feet  on  the  American  Car  Company's 
proiwrty,  past  No.  6  to  the  point  marked  J 
on  the  drawing  here.  Q.  What  is  the  grade 
of  this  track  that  extends  along  the  north 
line  of  this  building?  A.  The  track  is  shown 
«a  the  plan,  but  I  do  not  see  where  it  is 


shown  on  the  profile  at  all.  Q.  There  is 
nothing  to  show  what  is  the  grade  of  the 
track?  A.  Not  as  I  understand  the  profile. 
Q.  You  do  not  know  whether  that  is  the 
place  they  deposit  coal  for  the  power  house 
of  the  plant?  A,  No,  I  don't  know  the  de- 
tails of  the  buildings.  Q.  What  other  crit- 
icism have  yon  to  offer  against  that  plan? 
A.  They  show  a  connection  of  5  per  cent, 
grades  connecting  this  5  per  cent  grade  we 
have  just  been  speaking  of  on  the  track  mark- 
ed B,  which  leads  along  the  north  side  of 
the  building  6  and  apparently  a  short  dis- 
tance along  the  building  marked  F,  all  shown 
on  a  6  per  cent  grade  and  with  a  short  al- 
lowance of  a  level  grade  to  switch,  about  50 
feet  Q.  Is  it  possible  to  operate  a  train  of 
cars  on  a  short  grade  a  p  per  cent  grade  like 
that?  A.  It  is  possible  In  some  respects.  It 
is  not  practicable  In  the  common  sense  of 
railroading.  A  car  could  be  got  over  this, 
but  it  is  not  good  railroading.  Q.  Would  an 
ordinary  switch  engine  do  It?  A.  An  ordi- 
nary switch  engine  wUl  move  some  cars.  Q. 
You  have  heard  the  testimony  that  they  have 
1,500  to  2,000  cars  a  year?  A.  Yes,  sir.  Q. 
And  one  car  has  to  occupy  more  than  two 
flat  cars,  three  cars  take  six  cars?  A.  I  have 
heard  it  stated.  Q.  Is  it  possible  to  operate 
that  kind  of  trains?  A.  Not  at  that  par- 
ticular point     It  would  be  dangerous." 

Witness  Breck  was  shown  City's  Exhibit 
68,  which  he  said  he  liad  examined.  "Q. 
State  what  grade  is  indicated  on  that  plat  at 
the  north  end  of  the  American  Car  Oomjiany 
in  the  spur  reaching  the  plant  A.  A  5  per 
cent  grade  ascending  into  the  American  Car 
Company's  plant  Q.  What  is  the  point  of 
Junction  with  the  main  track  of  the  rail- 
road ?  A.  That  point  of  junction  is  shown  as 
being  Inmiediately  under  the  overhead  bridge, 
and  there  Is  no  provision  made  for  a  ver- 
tical curve.  Now,  by  following  that  line 
further  along — it  only  runs  In  one  direction 
from  there — starting  at  this  point,  it  runs 
west,  and  by  following  that  line  we  find  an 
apex  here  on  which  a  4  per  cent,  grade  as- 
cending in  what  is  shown  as  a  point,  a  three- 
degree  curve  descending  without  a  vertical 
curve.  Now,  that  is  an  impossibility,  and 
that  changes  the  whole  situatiou,  because 
what  is  shown  here  cannot  be  done.  Those 
two  points,  in  the  first  place,  that  is  not  a 
point.  It  can't  be  treated  as  a  point.  For  a 
distance  of  at  least  20  feet  those  two  lines 
must  be  part  of  the  same  plane.  If  you  are 
coming  4  degrees  up  and  3  degrees  down,  by 
the  time  It  has  gone  20  feet  you  have  separated 
the  grade  over  a  foot  and  a  half.  It  is  en- 
tirely Impossible  to  overcome  that.  It  cannot 
be  done  in  practice,  what  is  shown  In  this 
plan.  A  plan  drawn  In  that  way,  dealing 
with  such  a  sharp  curve  and  making  no  pro- 
vision whatever  for  a  vertical  curve,  I  do 
not  mean  not  showing  them,  but  not  making 
the  necessary  provision,  having  the  necessary 
space  for  them  to  be  put  In,  does  not  repre- 
sent a  suggestion  that  can  be  done;.    It  cannot 


Digitized  by 


Google 


542 


157  SOUTHWESTERN  REPORTBB 


(Mo. 


be  done,  and  it  would  have  to  be  so  material- 
ly altered  tbat  the  grade,  instead  of  3,  4,  or 
5  per  cent.,  would  be  something  very  much 
different  I  do  not  know  what  it  is  without 
working  it  out,  but  it  would  not  be  the  grade 
shown  in  the  plan.  Q.  Taking  the  point  of 
Junction  with  the  main  track,  how  far  is  it 
from  the  point  of  the  switch  to  the  clearance 
of  the  frog?  A.  On  the  main  line  it  ought 
to  be  about  70  feet,  but  it  varies  in  the  yard 
limit  from  35  to  70  feet.  Q.  It  must  always 
be  taken  into  account  when  forming  a  Junc- 
tion of  a  sidbig  spur  track  or  lead?  A.  You 
are  bound  to  do  that  Xou  follow  the  same 
plan.  The  grade  cannot  be  separated  be- 
cause the  frog  is  bound  to  be  the  common 
point  of  both  grades.  Q.  Taking  the  point 
fixed  as  the  point  of  junction  on  the  main 
track  and  the  point  reaching  the  summit  of 
the  grade,  I  will  ask  what  grade  would  be 
created  by  the  establishment  of  proper  and 
necessary  vertical  curves  in  the  construction 
of  that  track?  A.  I  can't  answer  tbat  ques- 
tion offhand.  That  will  require  going  into 
calculations,  and  I  do  not  think  it  is  nec- 
essary. I  would  rather  not  waste  the  court's 
time  in  going  into  it  Q.  It  will  increase 
them?  A.  It  will  increase  them,  and  in- 
crease them  very  substantially.  It  wUl  in- 
crease them  so  much  that  this  plan  is  not 
available  and  another  plan  has  to  be  sub- 
stituted for  this.  It  means  different  grades. 
It  means  reaching  the  points  on  different 
grades  or  not  reaching  them  at  alL  This 
plan  68,  in  my  opinion,  is  such  that  the  Amer- 
ican Car  Company  cannot  do  their  business 
if  this  plan  is  adopted.  In  my  opinion,  it 
is  the  best  to  be  adopted  under  the  circum- 
stances, but  this  plan  Is  objectionable  under 
the  circumstances. 

"By  the  court:  Q.  Tou  said  also  it  applied 
to  the  Tobacco  Company?  A.  This  doesn't 
show  it  as  bad  as  it  vrlll  be  by  reason  of  the 
omission.  It  does  not  show  the  grade  as  bad 
as  it  vrill  be  or  the  plant  cut  up  as  bad  as  it 
will  be,  but  along  the  general  lines  it  is  the 
best  that  can  be  suggested,  but  this  is  an 
impossibility  in  my  opinion. 

"By  Mr.  Cashman :  Q.  Take  the  south  end 
of  the  American  Car  Company  on  this  plan, 
a  spur  track  connecting  with  the  Oak  Hill, 
and  see  what  the  grade  is  there  and  state  it? 
A.  The  grade  is  5  per  cent.  As  near  as  I  can 
make  the  plan  out,  both  connections  are  to  be 
maintained.  The  first  part  will  have  to  be  so 
modified  that  I  am  unable  to  say  whether 
it  win  be  possible  after  the  modifications 
have  been  made  to  maintain  the  connection 
with  this  part  down  here.  If  not  it  will  cut 
it  in  two,  and  one  part  would  have  to  be 
handled  from  here  (ludicatiug),  and  one  part 
from  here  (indicating).  Q.  Now,  assuming 
that  plan  submitted  contemplates  and  in- 
dicates a  continuous  track  from  the  connec- 
tion at  the  south  end  of  the  American  Car 
Company's  plant  with  the  Oak  Ilill  line  and 
a  connection  at  the  other  end,  the  north  end. 


with  the  present  lead  or  the  14-foot  strip, 
that  or  the  main  line  of  the  Frisco,  and 
having  in  mind  your  'objection  to  the  connec- 
tion at  the  north  end,  state  what  your  Judg- 
ment is  in  regard  to  the  grade  from  the  south 
end.  A.  Xou  will  find  the  same  thing  exactly, 
all  tlv  connections  treated  on  Unet  instead 
of  planes,  and  it  is  impossible  to  carry  out 
anuthing  like  what  is  suggested  here  without 
making  such  material  changes  that  I  cannot 
say  oflthand  whether  it  can  be  done  at  alL 
I  am  satisfied  it  shows  the  north  end  cannot 
be  served  with  proper  allowance  for  the 
greater  distances  required  by  the  switches 
being  planes  and  by  the  necessary  vertical 
curves,  and  still  have  this  connection  shown 
at  the  north  end  with  the  track  that  runs 
into  the  south  end.  I  can  find  exactly  the 
same  thing  here  at  the  south  end  or  west 
end,  I  find  a  5  per  cent  grade  leading  off 
with  no  allowance  for  vertical  curves." 

The  effect  of  this  plan  will  be  considered 
later. 

A  third  plan  of  the  wprk  to  be  done  and 
the  improvements  to  be  made  under  said  or- 
dinances In  and  about  the  American  Car 
Works  is  shown  on  City's  Exhibit  No.  70, 
which  can  be  readily  understood  from  the 
tracings  marked  "Ehchlbit  No.  68"  now  under 
consideration,  in  the  following  manner:  Con- 
sider Tracks  J  and  F  eliminated  therefrom, 
and  tracks  marked  Track  G,  Track  H,  and 
Track  X  as  forming  one  continuous  track 
from  McRee  avenue  to  a  connection  with  the 
Frisco  near  Old  Manchester  Road.  This 
long  track  to  be  depressed  to  the  level  of  the 
Oak  Hill  main  Une,  except  where  it  crosses 
over  the  bump  in  the  Oak  Hill  connection 
to  Tobacco  Company's  idant  is  to  have  a 
powerful  elevator  at  the  point  marked  L  in 
blue  color.  By  this  plan  it  is  designed  to 
hoist  cars  loaded  with  coal  and  heavy  mer- 
chandise to  be  unloaded  in  the  works  and  to 
lower  finished  products  from  the  works  to 
the  tracks  for  shipment.  The  connection  at 
the  north  end  to  remain  the  same  as  it  ap- 
pears in  the  second  plan. 

In  reference  to  this  plan,  the  witness,  Mitch- 
ell was  asked  to  state  his  objection  to  the 
plan  of  the  city  suggesting  an  elevator  and 
replied:  That'  there  would  be  no  objection 
from  an  elevator  man's  standpoint,  but  from 
a  railroad  man's  standpoint  it  is  a  barrier. 
Tbat  a  railroad  man  can't  deliver  the  cars 
into  that  plant  with  his  appliance.  "He 
must  depend  on  some  intermediate  thing. 
To  illustrate,  he  might  Just  as  well  have  a 
side  track  some  distance 'away  and  deliver 
the  cars  there  and  let  them  have  conveyers, 
a  series  of  elevators,  or  haul  them  in  a  wag- 
on. The  elevator  scheme  is  combined  with 
another  scheme  for  the  incoming  freight 
which  from  a  construction  standpoint  is  out 
of  the  question.  In  regard  to  the  elevator 
plan,  taking  care  of  the  outgoing  freight 
there  would  be  the  objection  that  it  would 
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mean  a  delay  to  Its  equipment  In  handling  the 
ontput  of  the  plant.  This  elevator  plan  is 
not  entirely  clear  to  me;  it  says  'elevator' 
on  here  and  shows  lines  which  Indicate  Its 
position,  and  then  towards  the  north  tracks 
npon  which  is  indicated  the  transfer  table. 
I  am  not  quite  sure  how  the  young  man  In- 
tended this  to  operate,  whether  he  was  going 
to  put  the  cars,  or  first  run  the  elevator  np, 
put  the  transfer  table  on  it,  lower  It,  run  all 
the  cars  onto  it,  raise  the  car  and  the 
transfer  table,  and  then  transfer  the  car  back 
and  forth  to  such  tracks  as  would  connect 
therewith.  Q.  That  has  not  been  suggested. 
Tb«re  is  no  suggestion  of  that  kind,  but  it  is 
lowering  the  street  ears  down.  A.  If  they 
had  one  street  car  to  load,  it  would  require 
the  placing  of  that  car — that  Is  one  street  car 
a  day  to-  load.  It  would  be  only  necessary  to 
place  a  car  there  once  a  day.  If  they  had 
two,  after  one  was  loaded  It  would  be  neces- 
sary to  go  there  and  take  the  first  away,  or 
have  some  means  of  getting  rid  of  it.     Q. 


That  Is  all  there  would  be  in  the  way  of 
Inconvenience  to  the  railroad  company?  A. 
Yes,  there  would  be  that  inconvenience  to  the 
railroad  company,  and  that  is  about  all  as 
f.ir  as  loading  Is  concerned.  It  is  not  very 
material  to  the  railroad  company  whether 
the  car  Is  loaded  in  that  way  or  in  some 
other  way,  but  as  a  practical  loading  prop- 
osition it  is  not  economical." 

I  copy  from  pages  88,  89,  and  90  of  brief 
of  counsel  for  the  City  what  they  say  in 
support  of  this  plan : 

"The  third  plan  for  the  treatment  of  the 
American  Car  Company's  plant  Is  graph- 
ically shown  on  defendant  City's  Exhibit  No. 
70  (Book  of  Exhibits,  p.  39).  This  plan 
Involved  the  changing  of  the  connections  of 
the  Frisco  on  the  north  of  the  plant,  and 
bringing  It  in  ou  a  5  per  cent,  compound 
grade  between  the  buildings,  with  retaining 
walls  on  each  side,  very  similar  in  this  re- 
spect to  the  treatment  proposed  in  the  first 
plan  mentioned.    This  connection  from  the 


Digitized  by 


Google 


544 


167  SOUTHWKSTKKN  BBPOBTBB 


(Mo. 


Frisco  and  with  the  track  of  the  American 
Tobacco  Company  on  the  13-foot  strip  on  the 
north  of  the  Oar  Ck>mpany'8  property  would 
reach  the  present  grade  of  the  ground  at  a 
point  slightly  north  of  the  transfer  table, 
from  which  point  the  track  would  continue  In 
the  same  direction  and  under  the  same  condi- 
tions as  It  now  exists.  The  essential  features 
of  this  plan  involved  the  building  of  a  retain- 
ing wall  along  the  western  side  of  the  proper- 
ty of  the  Car  Company,  the  retention  of  all 
of  its  other  tracks  inside  of  Its  property  at 
the  present  lev^,  and,  Instead  of  bringing 
the  Oak  Hill  connection  inside  this  retaining 
wall,  to  establish  this  connection  outside  the 
retaining  wall  by  running  the  Oak  Hill  spur 
track  at  the  level  of  the  proposed  depressed 
main  line  tracks,  and  loading  the  output  of 
the  Car  Company  from  the  transfer  table 
onto  the  flat  cars  of  the  railroad  company  by 
means  Of  an  elevator;  that  is  to  say,  the 
finished  product  of  the  Car  Company  would 
be  placed  upon  the  transfer  table  which 
they  now  have,  and  the  same  would  be  car- 
ried over  on  the  present  transfer  table  tracks 
to  the  retaining  wall.  In  which  there  would 
be  an  insertion  where  an  elevator  would  be 
established  for  lowering  the  freight  from  the 
transfer  table  to  the  railroad  cars. 

"Mr.  Morsman,  the  secretary  and  treasurer 
of  the  Car  Company,  testified  that  he  had 
never  Investigated  this  plan.  Mr  Tontrup 
testified  to  the  same  effect 

"As  a  matter  of  fact,  and  in  striking  con- 
trast with  the  apparent  ignorance  of  these 
gentlemen  who  were  supposed  to  -be  familiar 
with  what  is  and  has  been  done  In  other 
places,  Abraham  Cook,  who  has  been  with  the 
St.  Louis  Car  Company  for  many  years  and 
is  familiar  with  the  plant  of  the  J.  B.  Brill 
Company  in  Phliadelplila,  who  manufacture 
three  times  as  many  cars  as  the  American 
Car  Company,  testified  that  the  product  of 
that  company  is  handled  to  a  condderable  ex- 
tent by  an  elevator  similar  to  that  proiwsed 
by  the  City  in  this  third  plan. 

"The  witnesses  for  the  City  made  two 
estimates  of  the  cost  of  carrying  out  this 
third  scheme  for  treating  the  American  Car 
Company's  plant.  The  first  estimate  is  found 
on  page  61  of  the  Book  of  Exhibits,  and  totals 
$43,000,  which  includes  the  depression  of 
the  Car  Company's  track  leading  up  from  the 
northern  part  of  the  property  at  a  grade  not 
exceeding  5  per  cent.;  also,  constructing 
along  the  north  line  of  their  property  a  de- 
pressed track  parallel  to  and  at  the  grade  of 
the  depressed  Oak  Hill  tracks,  with  the  nec- 
essary retaining  walls,  the  extension  of  the 
transfer  tracks,  and  the'  construction  of  an 
elevator  such  as  would  be  required  to  receive 
the  transfer  carriage  with  its  maximum  load, 
and  to  lower  the  same  to  the  depressed  grade. 
The  second  estimate  contemplates  the  depres- 
sion with  a  5  per  cent  grade  of  the  trads 
between  the  buildings  as  indicated  above, 
also  the  construction  of  an  elevator  along 
the  Car  Company's  north  property  line  the 


same  as  in  estimate  1,  except  that  the  track 
serving  the  elevator  is  reduced  in  length 
about  300  feet  and  the  power  of  the  elevator 
reduced  to  handle  loads  down  only.  Onils 
estimate  totals  $29,000. 

"Finally,  in  this  connection,  the  testimony 
of  Daniel  J.  Lucas,  who  was  thoroughly  fa- 
miliar with  the  method  of  treating  the  in- 
dustries along  the  line  of  the  Beading  sub- 
way in  Philadelphia,  will  be  of  value  in  con- 
sidering this  subject  from  any  one  of  the 
three  points  of  view.  It  will  be  recalled  that 
the  Philadelphia  &  Beading  subway  was  con- 
structed by  vacating  a  street,  which  was 
built  up  with  Immense  industries  extending 
over  a  mile  and  one-quarter.  The  railroad 
tracks  were  depressed,  and  in  cohsequence  of 
this  depression  the  industries  were  compelled 
either  to  maintain  connections  at  a  consider- 
able grade  or  else  to  underpin  their  buUd- 
Ings  and  construct  basements  or  substories. 
Mr.  Lucas'  description  In  general  of  this 
treatment  appears  from  the  following  extracts 
from  his  testimony." 

We  will  call  attention  to  this  plan  later  In 
the  opinion. 

The  second  proposed  plan  of  treatment  of 
the  Car  Works  by  the  City  is  shown  by  trac- 
ing No.  68  (made  from  City's  Exhibit  No.  69), 
which  is  hereto  attached  and  made  a  part 
hereof. 

Counsel  for  the  City  have  collected  the  sub- 
stance of  the  evidence  regarding  this  plan, 
and  have  stated  it  as  follows:  "The  second 
plan  proposed  by  the  City's  engineers  for 
treating  the  American  Car  Company's  plant 
Is  shown  graphically  on  defendant  City's  Ex- 
hibit 69  (Book  of  Exhibits,  p.  38).  This  plan 
provides  for  a  discontinuance  of  the  Oak  Hill 
connections  southwest  of  the  plant  and  con- 
necting the  plant  with  the  Missouri  Pacific  by 
bringing  a  spur  from  the  west  on  the  south 
side  of  the  main  tracks  of  the  Missouri  Pa- 
cific across  the  depressed  tracks  of  the  Fris- 
co and  Oak  Hill  on  two  trestles  and  entering 
the  plant  on  its  present  grade  at  about  the 
point  where  the  transfer  table  Is  located. 
The  track  would  then  run  southwestwardly 
between  the  main  plants  and  circle  the  south- 
ernmost of  the  buildings.  This  plan  does  not 
contemplate  the  depression  of  any  tracks  in- 
side the  property  of  the  Car  Company.  It 
involves  the  maintenance  of  a  retaining  wall 
from  McRee  avenue  to  Manchester  Boad 
on  the  outermost  boundary  of  the  Car  Com- 
pany's property.  The  connection  with  the 
Frisco  Ballroad  would  be  maintained  by  a 
switch  connection  between  the  Frisco  and  the 
Missouri  Pacific  at  a  point  west  of  the  iwlnt 
where  the  proposed  trestle  from  the  Missouri 
Pacific  would  begin.  In  this  way  both  the 
Missouri  Pacific  and  the  Frisco  would  be  di- 
rectly connected  with  the  plant,  and  the  Oak 
Hill  would  be  Indirectly  connected  on  -account 
of  its  connection  with  the  Missouri  Pacific 
main  lines  at  the  Tower  Orove  crossing.  The 
proposed  trestle  would  be  carried  from  a 
point  about  1,100  feet  west  of  Tower  Grove 
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avenue*  on  a  3  per  cent,  grade  a  distance  of 
about  300  feet  parallel  to  the  main  tracks  of 
the  Missouri  Pacific,  and  would  there  begin 
to  diverge  and  mn  in  a  curve  on  a  bridge 
over  the  Frisco,  and  still  curving  to  the  south 
and  southwest  would  pass  over  the  Oak  HUl 
on  a  trestle  and  into  the  property,  of  the  Car 
167  S.W.-35 


Company.  West  of  the  point  where  the 
trestle  would  begin,  there  would  be  a  direct 
connection  between  the  Missouri  Pacific  and 
the  Frisco  tracks,  and  in  this  way  any  cars 
destined  for  the  plant  or  coming  out  of  the 
plant  of  the  Car  Company  on  the  Frisco 
would   be  carried   over   tlie    trestla     And 
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the  same  way  any  shipping  on  the  Oak  Hill 
would  come  from  the  Tower  Grove  avenue 
connection  of  the  Oak  Hill  and  Missouri 
Pacific  westwardly  over  the  Missouri  Pacific 
to  the  trestle  connection  and  thence  into  the 
plant  of  the  company.  Out-bound  freight 
would  be  reversed  in  its  operation." 

This  tracing,  as  explained  by  the  evidence, 
shows  In  general  the  location  of  the  Car 
Works  with  respect  to  the  intersections  of 
Tower  Grove  avenue,  Old  Manchester  Road, 
Park  avenue,  and  the  Oak  Hill,  Frisco,  and 
Missouri  Pacific  Railways.  In  particular  it 
shows  the  location  of  an  elevated  track 
marked  Track  A  leading  out  of  the  Car 
Works  near  the  north  end  on  a  20-degree 
curve,  crossing  over  the  tracks  of  the  Oak 
Hill  and  the  Frisco  on  steel  bridges,  and  com- 
ing down  to  the  level  of  the  Frisco  and  Mis- 
souri Pacific  on  a  long  timber  trestle  termi- 
nating In  a  long  tail  track  which  extends 
westerly  towards  Kingshighway,  between  the 
Missouri  Pacific  and  the  Frisco  main  tracks ; 
this  tail  track  being  connected  by  short  tracks 
to  the  Missouri  Pacific  and  Frisco  tracks 
near  the  foot  of  the  incline.  These  connect- 
ing tracks  appear  at  the  lower  right-hand 
corner  of  this  tracing,  and  are  marked 
"Frisco  Connection"  and  "Mo.  Pac.  Con- 
nection." A  profile  of  this  elevated  connection 
Track  A  Is  shown  on  the  lower  portion  of 
this  tracing.  The  tracing  also  shows  the 
location  of  the  two  steel  bridges  and  the  350 
foot  timber  trestle  at  points  marked  "50  Ft 
Br.  85  Ft  Br.  Proposed  trestle."  It  also 
shows  the  proposed  arrangements  of  tracks 
within  the  factory  using  a  36  degrees  to 
circle  the  buildings  in  the  southwest  end  of 
the  works  and  returning  to  the  extreme  north- 
east comer  of  the  plant  crossing  the  con- 
nective tracks.  The  red  lines  on  the  tracing 
indicate  the  location  of  the  retaining  walls 
made  necessary  to  preserve  these  tracks,  con- 
nections, and  the  buildings  of  the  American 
Car  Works.  This  treatment  of  the  Car 
Works  cuts  off  all  the  other  track  connections 
shown  on  all  other  plans  and  tracings  at  both 
ends  of  the  plant  and  gives  the  Car  Works 
switching  service  for  all  three  of  said  rail- 
roads over  a  single  track. 

The  n'itness  Brown  on  cross-examination 
was  asked  in  regard  to  City's  Exhibit  68, 
from  which  tracing  No.  3  was  made,  what 
objections  he  bad,  if  any,  as  far  as  they 
relate  to  the  American  Car  Company,  to  the 
mode  of  treating  that  property  from  an 
operating  and  engineering  standpoint,  and 
answered:  "A.  Well,  one  objection  that  1 
see  to  the  suggestion  is  their  36-degree  curve 
as  proposed  near  the  south  end  of  the  prop- 
erty, or  southwest  end.  It  is  too  sharp  a 
curve  for  the  practical  handling  of  cars. 
Unless  you  Introduce  a  special  connection 
between  the  cars  to  allow  them  to  go  around, 
they  will  pinch.  Q.  What  is  the  mode  of 
switching  cars  into  there?  A.  As  I  under- 
stand the  plan,  it  is  proposed  to  construct  an 


Incline  between  the  St  Ixiuis  &  San  Fran- 
cisco and  the  Missouri  Pacific  main  line  on 
a  3  per  cent  grade,  crossing  over  the  main 
line  of  the  St  Louis  &  San  Francisco  on  a 
bridge  and  also  the  main  line  of  the  Oak 
HIU  track  on  another  bridge,  and  that  would 
be  on  a  3  per  cent  grade  with  a  20-degree 
curve  according  to  this  plan.  Q.  Now,  would 
It  be  practicable  to  operate  cars  on  such  a 
grade  as  that  and  on  such  a  curve?  A.  It 
can  be  done;  a  3  per  cent  grade  on  a  20- 
degree  curve  is  about  equal  to  3.8.  Q.  It  is 
not  impossible,  but  it  is  not  what  railroad 
engineers  would  call  desirable?  A.  No,  sir. 
Q.  What  other  objections  have  yon  to  the 
plan  as  far  as  engineering  and  operating  ques- 
tions are  concerned?  A.  It  has  a  switch  right 
across  the  tracks  on  the  transfer  table  that 
will  interfere  to  a  certain  extent  with  the 
convenience  of  switching  at  that  point  Q. 
Will  it  interfere  with  the  system  of  transfer- 
ring cars  from  one  point  to  another  in  that 
plant?  A.  To  some  extent;  yes,  sir.  It  may 
not  make  it  impossible,  but  it  will  interfere 
with  it  as  compared  with  the  present  con- 
ditions. Q.  Do  yon  see  any  other  objections 
to  that  plan?  A.  I  do  not  see  any  way  for 
the  main  line  of  the  Oak  Hill  to  get  into  the 
property  directly.  Apparently,  as  I  under- 
stand the  plan,  there  will  be  no  direct  con- 
nection between  that  plant  and  the  Oak  Hill. 
Q.  The  only  connection  will  be  a  trestle  to 
the  St.  Louis  &  San  Francisco  and  Missouri 
Pacific?  A.  Yes,  sir;  a  joint  connection.  Q. 
No  connection  with  the  lead  Into  the  Oak 
Hill?    A.  I  do  not  see  any." 

He  explains  further  objections  to  the  plan 
and  says:  "Then  I  understood  the  plan  to 
get  around  the  building  Is  to  go  around  on  a 
36-degree  curve,  and  another  way  proix>sed 
is  to  switch  with  the  tall  track  as  shown 
among  railroad  men  and  also  switch  this 
way  (indicating).  A  36-degree  curve  is  pretty 
sharp.  It  is  possible,  but  it  will  require  an 
arrangement  of  separating  the  cars.  It 
would  have  to  be  kept  in  nice  condition  to 
kick  the  car  around  safely.  Better  than  the 
average  industrial  track.  Would  that  curve 
interfere  with  the  connections  with  the 
buildings  as  they  now  exist?  A.  Xes,  sir; 
there  is  a  corner  cut  into  one  of  the  build- 
ings. Q.  Where  is  the  point  for  loading 
their  street  cars?  A.  My  understanding  is 
they  load  right  here  (Indicating) ;  the  track 
crossing  at  a  tangent.  The  point  is  to  load 
at  this  point  Q.  Doesn't  this  transfer  table 
travel  up  and  down  here?  A.  Yes,  sir;  but 
the  Oak  HIU  track  wUl  be  depressed  25  feet 
Q.  They  can  go  to  the  edge  of  the  prpperty? 
A.  The  track  will  be  20  feet  below.  Q.  That 
is  what  you  meant  when  you  said  there  was 
no  connection  a  moment  ago?  A.  Yes,  sir; 
there  are  no  tracks  leading  into  the  proi>erty. 
Q.  This  plan  cuts  off  the  switching  connec- 
tions with  the  Oak  Hill?  A.  Yes,  sir.  Q. 
You  mean -if  there  was  no  other   way  of 
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operating  and  using  this  plant,  except  by 
means  of  the  curve,  It  might  be  used  for  one 
car  around  there?  State  what  you  mean. 
A.  I  mean,  while  it  Is  not  Impossible,  in  the 
strict  sense  of  the  word  Impossible',  it  is  a 
poor  proposition.  It  is  what  a  railroad  man 
understands  as  impracticable.  To  put  a 
string  of  cars  there  It  Is  necessary  to  spread 
the  cars,  which  means  loss  of  time  for  the 
crew.  You  can  kick  a  single  car  there  if  the 
track  is  in  good  condition  all  the  time.  By 
the  court:  Q.  Instead  of  going  clear  around 
here,  can't  they  back  back?  A.  They  can, 
except  in  the  buildings  here.  By  Mr.  Thomp- 
son: Q.  Doesn't  this  plan  contemplate  a  de- 
struction of  the  building  at  the  comer?  A. 
It  shows  the  track  would  cut  the  comer  of 
the  building.  The  track  will  bare  to  be 
moved,  or  the  building  cut  oil.  That  is.  No. 
4,  marked  in  pencil." 

The  witness  Breck  was  shown  City's 
Exhibit  69  and  asked  what  grade  does  that 
Indicate  should  be  established,  on  a  theory 
of  adopting  the  plan  suggested  by  the  plat  on 
the  northeast  side  of  the  American  Car 
Company,  and  states  that  it  shows  a  3  per 
cent  grade.  He  was  asked  what  he  had  to 
say  about  the  practicability  of  carrying  out 
the  suggestions  on  that  plan  from  a  practical 
operating  railroad  point  of  view,  and  stated: 
"It  shows  a  36-degree  curve,  which  is  very, 
very  unusual,  and  can  only  be  operated  in  a 
special  manner,  not  with  any  freedom  at  all. 
I  am  sure  on  a  curve  that  sharp  special 
couplings  would  have  to  be  provided  for  the 
ears  to  make  that  curve,  but  from  an  engi- 
neering point  of  view,  which  is  the  commer- 
cial engineer's  point  of  view,  looking  Into  the 
commercial  questions  to  which  engineers 
must  give  their  proper  weight,  I  would  say 
it  would  be  unJusUflable  to  supply  the  amount 
of  money  to  put  In  bridges  and  this  long 
trestle  in  order  to  enable  an  industry  to 
remain  at  this  particular  location.  Tou 
should  not  spend  $1,000,000  to  get  on  this 
piece  of  ground.  Q.  Tell  what  the  estimated 
cost  would  be  to  build  that  trestle.  A.  That 
is  an  unusual  method  of  reaching  a  plant,  so 
much  so  that  I  do  not  know  of  any  plant  of 
this  general  character  that  has  expended  that 
amount  of  money  in  order  to  continue  its 
track  connections.  It  is  a  very  unusual  meth- 
od. I  do  not  know  of  any  anch  36-degree 
curve.  That  is  a  very  unusual  curve  and  one 
that  cannot  be  operated  in  the  ordinary  way, 
the  36-degree  curve,  and  ttiat  is  a  necessary 
part  of  that  plan.  By  the  court:  Q.  That  is 
the  curve  at  the  rear  end  of  the  Tobacco  Com- 
pany's plant  on  plat  69,  that  you  are  looking 
at?  A.  Tee,  sir;  that  is  the  curve  on  which 
the  business  passes  into  the  plant.  Q.  Tour 
answer  is  based  on  the  assumption  that  the 
majority  of  business  going  Into  that  plant 
would  pass  over  that  curve?  A.  Tea,  sir;  It 
would  be  necessary.  The  greatest  portion  of 
the  plant  can  only  be  reached  by  passing  over 


that  Tou  can't  reach  any  part  of  it  without 
going  around  the  curve,  not  in,  a  practical 
way.  Q.  What  do  you  mean  by  a  practical 
way?  A.  It  is  absurd.  Well,  one  reason 
ichy  tJte  plan  should  not  te  carried  out  is 
that  U  approaches  the  plant  hy  a  T)ridge 
which  covers  three  St.  Louis  i  San  Fran- 
cisco tracks  and  restricts  the  numiei-  of 
tracks  that  the  St.  Louis  d  San  Francisco 
may  have  on  its  right  of  way  at  that  point 
to  three,  which  is  a  very  serious  objection 
to  that  plan.  Then  you  reach  the  greater 
portion  of  the  tract  shown  by  going  over  a 
36-degree  curve,  which  probably  and  in  my 
I  opinion  will  require  the  adoption  of  a  special 
equipment,  special  coupling,  in  order  to  get 
around  that  curve.  Q.  Why  will  it  require 
a  special  coupler?  A.  Because  the  radius 
within  which  the  cars  may  bend  is  too 
restricted  and  will  bring  the  corners  of  the 
cars  together  and  will  crowd  them  over  the 
outer  rail  of  the  track  and  have  a  derail- 
ment The  only  other  alternative  of  going 
around  that  track  is  a  switch-back  movement 
of  two  or  three  cars  and  an  engine,  which  is 
slow  and  objectionable  and  expensive  way  of 
doing  switching." 

The  witness  was  shown  City's  Exhibit  68, 
which  he  said  he  had  examined.  "Q.  State 
what  grade  is  Indicated  on  that  plan  at  the 
north  end  of  the  American  Car  Company  In 
the  spur  reaching  that  plant?  A.  A  6  per 
cent  grade  ascending  into  the  American  Car 
company's  plant  Q.  What  Is  the  point  of 
junction  with  the  main  track  of  the  rail- 
road? A.  That  point  of  junction  is  shown  as 
being  Immediately  under  the  overhead  bridge, 
and  there  is  no  provision  made  for  a  ver- 
tical curve.  Now,  by  following  that  line 
further  along,  it  only  runs  In  one  direction 
from  there,  starting  at  this  point  it  runs 
west,  and  by  following  that  line  we  find  an 
apex  here  on  which  a  4  per  cent  grade  as- 
cending in  what  is  shown  as  a  point  a 
3-degree  grade  descending  without  a  ver- 
tical curve.  Now,  that  is  an  impossibility, 
and  that  changes  the  whole  situation,  be- 
cause what  is  shown  here  cannot  be  done. 
Those  two  points — in  the  first  place,  that  it 
not  a  point.  It  can't  he  treated  as  a  point. 
For  a  distance  of  at  least  ZO  feet  those  two 
lines  must  le  part  of  the  same  plane.  If 
you  are  coming  4  degrees  up  and  3  degrees 
down,  by  the  time  It  has  gone  20  feet  you 
have  separated  the  grade  over  a  foot  and  a 
half.  It  is  entirely  Impossible  to  overcome 
that  It  cannot  be  done  in  practice,  what  is 
shown  in  this  plan.  A  plan  drawn  In  that 
way,  dealing  with  such  a  sharp  curve  and 
making  no  provision  whatever  for  a  vertical 
curve,  I  do  not  mean  not  showing  them,  but 
not  making  the  necessary  provision,  having 
the  necessary  space  for  them  to  be  put  in, 
does  not  represent  a  suggestion  that  can  be 
done.  It  cannot  be  done,  and  it  would  have 
to  be  so  materially  altered  that  the  grade,  in- 
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stead  of  3.4  or  5  per  cent.,  would  be  some- 
thing very  much  different.  I  do  not  know 
what  it  Is  'without  working  It  out,  but  It 
would  not  be  the  grade  shown  In  the  plan. 
Now,  one  of  the  great  objections  to  the  plan 
as  proposed  by  the  City,  It  allows  only  three 
tracks  for  the  railroad  between  Its  terminus 
down  at  the  east  end  of  the  City  and  Its  main 
lines  outside  of  the  City,  there  Is  only  a  possi- 
ble provision  for  three  running  tracks.  The 
others  are  set  aside  for  the  special  purpose  of 
switching,  wUl  be  useless  for  general  move- 
ment because  they  are  not  continuous.  They 
are  broken  at  Klngshlghway,  and  yoin  are 
limited  to  three  tracks  with  heavy  retaining 
walls  which  stretch  about  half  a  mile  or 
more  in  each  direction." 

AH  other  representations  In  this  tracing 
are  Immaterial  In  the  consideration  of  this 
treatment  of  the  Car  Works.  Later  particu- 
lar attention  will  be  called  to  this  proposed 
plan. 

aty  Exhibit  No.  75A,  which  Is  hereto 
attached  and  marked  "Exhibit  4,"  shows  at 
the  top  of  the  sheet  a  profile  of  the  Missouri 
Pacific  main  tracks  extending  east  from 
Tower  Grove  avenue  to  Chouteau  avenue, 
and  west  from  Tower  Grove  to  Klngshlgh- 
way. On  tills  profile  is  shown  in  white  dot- 
ted linesi  the  present  grades,  on  elevation  of 
top  of  rail  between  the  eastern  and  western 
limits  of  the  proposed  depres.sion  of  tracks 
to  pass  under  Tower  Grove  avenue  and  Old 
Manchester  Road.  Below  this  white  dotted 
line  1  is  shown  the  proposed  grade,  by  white 
continuous  lines.  ^  Below  the  profile  of  the 
Missouri  Pacific,  and  near  the  center  of  the 
sheet,  is  a  profile  of  the  Frisco  Railway,  be- 
tween the  same  streets,  and  showing  in  the 
game  manner  the  present  grades  and  the 
proposed  grades  for  the  Frisco  main  tracks. 
This  profile  also  shows  the  natural  surface 
of  the  ground  by  a  white  shaded  linei  and  a 
sectional  or  end  view  of  the  Tower  Grove 
Storm  Sewer  In  Park  avenue.  The  sewer  is 
shown  In  black.  Below  this,  at  the  bottom 
of  the  sheet,  is  a  profile  of  the  Oak  Hill  line 
on  which  is  shown  in  the  same  manner,  also 
the  same  information  for  the  Oak  Hill  line 
between  Tower  Grove  avenue  and  the  second 
crossing  of  Klngshlghway. 

Pmdon  testified  in  regard  to  the  expenses 
of  depressing  the  tracks,  and  in  regard  to 
track  work,  and  when  asked  why  be  made 
provision  in  his  estimates  for  more  than  two 
tracks  that  existed  there  at  the  present  time, 
said:  "A.  Because,  as  I  have  stated  before, 
I  think  It  loouJd  be  suicidal  policy  for  a  rail- 
road to  tvild  the»e  expensive  retaining  icalU 
and  only  leave  themselves  room  for  two 
tracks  when  undoubtedly  some  time  in  the 
future  they  would  require  more,  and  then 
they  would  have  to  tear  down  the  retaining 
walls  and  build  the  whole  thing  over  again." 


'  Indicated  on  accompanying  plat  by  Mock  "dot- 
ted," "contlauoiu,"  and  "ihaded"  lines  respecttrely. 


The  disadvantage  of  the  two  humps,  on  the 
main  tracks,  before  mentioned,  is  pointed  out 
by  the  witnesses  Brown  and  Breck.  Tlie  for- 
mer testified:  "Q.  Will  you  proceed?  A.  An- 
other point  on  the  main  line  of  the  Missouri 
Pacific  and  the  St  Louis  &  San  Francisco: 
It  introduces  adverse  grades  of  1  per  cent  In 
order  to  get  under  the  Manchester  Road,  both 
I  on  the  main  line  of  the  Missouri  Pacific  and 
Frisco  in  order  to  lower  the  grade  to  clear 
Manchester  avenue  and  Tower  Grova  Q. 
What  do  you  mean  by  'adverse  grades'?  A. 
Grades  adverse  to  the  traffic  of  the  road  in 
in  either  direction ;  that  is  to  say,  th^  have 
one  grade  from  Klngshlghway  to  the  Old 
Manchester  Road  and  Tower  Grove  avenue 
and  then  descend  towards  Chouteau  avenue 
under  the  present  plan.  Under  this  plan  they 
have  an  ascent  from  Klngshlghway,  then  a 
falling  grade  to  Old  Manchester  Road  and 
Tower  Grove  avenue,  and  then  another  rise 
towards  Chouteau  avenue  to  meet  the  present 
grade.  As  I  figure  it  from  this  plan,  the  total 
I  ascents  of  those  two  summits  or  humps,  as 
I  they  have  been  called,  is  more  than  the  pres- 
ent ascent  on  the  present  grade.  One  <« 
:  about  15-foot  rt»e  and  the  other  approximate- 
,  ly  about  19.  I  judge  from  this,  making  a 
I  total  of  about  S4  feet  a»  against  about  23  or 
!  24  at  present,  a  difference  of  IS  or  14  feet; 
something  of  that  nature.  Another  point  that 
occurs  to  me,  that  will  necessarily  Interfere 
with  the  St  Lonis  &  San  Francisco  RaUroad 
is,  that  it  will  do  away  with  the  present  grav- 
ity stcitching,  and  place  part  of  their  yard  on 
a  1  per  cent,  grade  in  order  to  have  it  conform 
with  the  main  line  grades.  Q.  That  Is  a  prop- 
osition tliat  has  not  been  gone  into  very  fully 
here.  I  would  like  you  to  explain  it  a  little 
further ;  the  effect  upon  the  operation  of  the 
Frisco  yard  if  that  plan  were  carried  out?  A. 
Well,  instead  of  leaving  the  grade  of  the 
tracks  favorable  for  switching,  so  it  is  very 
simple  for  switch  engines  to  switch  cars  Into 
the  various  tracks,  if  this  grade  is  adopted  as 
proposed,  the  engines  will  be  required  to 
switch  uphill,  and  it  will  necessarily  Interfere 
with  handling  of  cars  and  Increase  the  cost 
on  account  of  overcoming  the  gravity  of  the 
grada  Additional  power  they  would  have 
to  use  to  switch,  instead  of  on  a  light  descend- 
ing grade,  as  they  have  at  present  If  there 
are  no  vertical  curves  placed  In  the  line,  that 
possibility  is  more  than  if  vertical  curves  are 
introduced,  and  this  plan  would  make  two 
summits  and  two  sags  so  far  as  vertical 
curves  are  concerned  as  against  one  summit 
at  present  The  sags  are  really  freer  from 
danger  of  breaking  in  two  than  a  summit  is. 
By  the  Court:  Q.  On  account  of  the  humps? 
A.  Yes,  sir;  for  instance,  a  1  per  cent 
grade  from  the  west  towards  Tower  Grove 
and  Manchester  the  train  is  liable  to  'bunch 
together,'  to  use  the  common  term,  and 
running  for  tliis  hill,  if  the  train  is  not  start- 
ed, there  is  danger  of  jerking  and  pulling  a 
drawhead.  Q.  Explain  it  on  the  plat  A. 
Suppose  a  train  is  coming  from  the  west  from 
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Klngsblghway  and  comes  up  this  grade.  The 
cars  as  they  run  here  bunch  together,  and 
when  the  engine  starts  to  pull  up  this  grade 
the  engineer  applies  more  steam  and  jerks 
the  cars  ahead  In  order  to  get  speed  to  go  up 
the  grade.  On  the  main  line  there  is  danger 
from  that  The  yellow  line  Is  allowing  for 
vertical  curves.  That  is  illustrated  right 
there.  That  would  make  a  grade  line  several 
feet  lower.  A  vertical  curve  is  largely  for 
the  purpose  of  avoiding  the  breaking  in  two 
of  trains  and  easing  the  trains  in  making 
those  grades.  It  is  almost  as  important  as 
horizontal  curves.  In  fact,  In  some  respects 
it  is  more  important  You  cannot  get  around 
an  angle  on  a  horizontal  line.  Q.  What  have 
you  to  say,  if  anything,  respecting  the  ad- 
verse grade  conditions  presented  by  the  pro* 
posed  plan?  A.  They  are  propositions  to  be 
avoided  when  possible,  and  railroads  are 
spending  a  great  deal  of  money  to  avoid  the 
cost  of  hauling  trains  over  them.  Q.  Are  there 
objections  suggested  by  that  plan?  A.  I'es. 
In  addition  to  the  general  operation  of  the 
trains,  it  involves  to  some  extent  the  crossing 
between  the  St.  Louis  &  San  Francisco  and 
Oak  Hill  line.  Under  the  present  condition, 
the  trains  from  the  west  will  approach  that 
grade  on  an  upgrade,  or.  In  other  words,  In 
a  position  where  the  danger  of  overunning 
the  crossing  is  very  much  reduced,  while  with 
this  grade  there  is  an  element  of  danger  in 
there  of  overrunning  the  crossing  and  possibly 
a  collision.  The  same  has  a  small  bearing  on 
the  connection  between  the  Oak  Hill  and 
Missouri  Pacific.  There  is  also  this  dis- 
advantage of  stopping  trains,  east-bound 
trains  of  the  three  roads  at  Tower  Grove 
Station:  It  would  be  necessary  to  stop  on 
1  per  cent,  grades.  Q.  Why  is  that  a  dis- 
advantage? What  are  the  reasons  that  make 
it  a  disadvantage?  A.  The  trouble  of  start- 
ing on  a  1  per  cent  grade  instead  of  starting 
on  a  level  grade  climbing  another  grade.  Q. 
How  about  the  question  of  stopping  cars  at 
Tower  Grove  station  on  a  descending  1  per 
cent  grade?  A.  Well,  it  adds  somewhat  to 
the  difficulty  of  operation  as  compared  with 
the  practically  level  grade  that  now  exists 
there  and  Increases  the  cost" 

Breck's  testimony  was  substantially  the 
same  as  that  of  Brown. 

It  must  be  perfectly  apparent  to  any  one 
who  has  considered  the  tracing  of  City's  Ex- 
hibit No.  67,  regarding  the  Tobacco  Company 
and  the  railroads  in  that  immediate  vicinity, 
and  who  has  read  the  ordinances  relating 
thereto.  In  the  light  of  the  testimony  bearing 
upon  the  situation,  that  the  plan  of  the  city's 
treatment  of  said  company  and  the  railroads 
in  that  locality  is  wholly  impracticable.  If 
not  totally  destructive  of  the  former's  busi- 
ness, and  the  latter's  ability  to  serve  it  and 
others  in  that  vicinity.  With  much  care 
and  great  pains  I  have  waded  through  the 
mountainous  record  in  this  case,  and  have 
extracted  therefrom  and  compiled  the  vital 


parts  of  the  evidence  bearing  upon  the  vari- 
ous plans  submitted  by  the  City  for  perform- 
ing the  work  and  making  the  improvements, 
called  for  by  the  ordinances  in  question,  in 
and  about  the  Car  Works,  and  I  am  satis- 
fled  that  they  are  not  feasible,  if  possible. 
In  my  opinion  no  fair-minded  and  disinter- 
ested person  can  examine  Exliiblt  No.  68, 
and  read  the  evidence  relating  thereto,  and 
for  one  moment  seriously  contend  that  the 
plan  proposed  thereby  is  either  reasonable,  or 
possible  of  performance  with  the  present 
manufacturing  and  railroadiujg  instrumen- 
talities. But  be  that  as  it  may,  I  am  fully 
satisfied  that  it  would  be  impossible  for  the 
Car  Company  and  the  railroads  to  continue 
th^r  business  In  that  vicinity,  at  a  profit,  if 
the  changes  and  improvements  proposed  to 
be  made  are  done  in  compliance  to  said  plan 
and  the  provisions  of  said  ordinances.  And 
in  this  connection  I  will  add  that  the  plan 
suggested  by  the  City's  Exhibit  No.  70,  pre- 
viously considered  in  connection  with  tracing 
No.  68  for  the  treatment  of  the  Car  Works 
plant.  Is  so  obviously  weak  and  impractica- 
ble counsel  for  the  City  do  not  seriously  con- 
sider it 

The  next  plan  proposed  for  treating  the 
Car  Works  and  the  railroads  at  that  point, 
as  shown  by  tracing  No.  69,  taken  from  City's 
Exhibit  No.  69,  greaUy  complicates  the 
switching  movements  within  the  plant  by 
reason  of  the  36-degree  curve  shown  thereon, 
and  the  doubling  of  the  track  back  upon  and 
over  itself.  This  scheme,  even  if  possible.  Is 
more  Impracticable  and  less  feasible,  it  seems 
to  me,  than  any  of  the  plans  submitted,  and 
it  does  not  and  cannot  successfully  appeal  to 
the  mind  of  any  sensible  business  man, 
much  less  to  practical  manufacturers  and 
railroad  operators.  Moreover,  the  bridges 
provided  for  in  this  plan  are  particularly 
objectionable  because  they  permit  only  three 
tracks  each  for  the  Oak  Hill  and  Frisco  to 
pass  under  them,  which  will  effectually  stop 
the  increase  and  expansion  of  their  business 
in  the  future  without  a  complete  reconstruc- 
tion of  the  bridges,  and  even  that  costly 
privilege  might  not  be  granted  to  them  by 
the  City  when  the  necessity  therefor  might 
arise,  and  by  that  means  force  the  railroads 
to  locate  their  yards  elsewhere,  which  In 
such  cities,  as  we  know,  costs  millions  of 
dollars. 

The  evidence  shows  that  the  necessity  of 
using  retaining  walls  makes  It  necessary 
from  an  economical  standpoint  to  excavate 
the  railway  right  of  way  the  full  width  there- 
of. This  is  made  clear  by  the  testimony  of 
Purdou  regarding  that  matter.  His  views  of 
the  situation  commend  themselves  to  a  man 
of  common  sense  and  practical  experience. 
It  would  be  a  willful  waste  of  time  and 
money  to  grade  the  streets  to  such  width  as 
would  only  accommodate  two  tracks,  when  it 
Is  certain  that  It  will  be  but  a  short  time 
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UDtU  the  Increase  of  business  will  demand 
additional  tracks,  which  would  necessitate 
the  destruction  of  those  expensive  walls,  if 
the  right  of  way  Is  only  graded  to  accommo- 
date the  two.  The  present  cost  of  extending 
the  excavation  to  the  full  width  of  the  right 
of  way  would  be  almost  inestimable  in  com- 
parison to  the  damages,  cost,  and  expense 
which  would  be  incident  to  the  destruction 
of  the  old  walls,  the  subsequent  excavation 
of  the  right  of  way  to  the  full  width  there- 
of and  the  construction  of  new  walls. 

There  is  another  serious  objection  to  the 
City's  plans  which  existed  at  the  date  of  the 
Institution  of  this  suit,  and  that  is  the  con- 
dition in  which  they  left  the  grade  of  the  Oak 
Hill  Railway  tracks  at  Kingshighway  which 
was  from  8  to  12  feet  below  the  grade  of 
that  street,  thereby  making  it  physically  im- 
possible for  the  trains  of  the  company  to 
pass  beyond  that  point  In  order  to  over- 
come this  objection,  the  court  on  July  20, 
1910,  rendered  a  conditional  decree  in  favor 
of  the  City  on  her  cross-bills,  and  against  all 
the  defendants  upon  condition,  however,  that 
the  city  of  St  Louis  would  within  four 
months  from  the  date  of  the  decree  grant  to 
the  Oak  Hill  Company  permission  to  cross 
Kingshighway  and  other  streets  mentioned. 
That  permission  was  by  ordinance  No.  25389 
duly  granted,  and  on  October  6,  1910,  the 
conditional  decree  was  by  the  court  made 
final.  Waiving  the  question  of  the  authority 
of  the  City  by  ordinance  to  change  the 
scheme  of  depressing  the  tracks  after  the 
suit  was  insHtuted,  nevertheless  that  fact 
cuts  an  Important  figure  in  the  scheme  of 
depression,  in  that  it  requires  the  Oak  Hill 
Company  to  excavate  its  right  of  way  to  a 
depth  of  about  12  feet  for  a  distance  of  about 
three-quarters  of  a  mile,  and  to  construct 
two  retaining  walls,  one  along  each  side 
thereof  for  the  entire  distance,  which  would 
cost  somewhere  between  1350,000  and  $400,- 
000  in  addition  to  the  cost  and  expense 
of  doing  the  other  work  called  for  by  ordi- 
nances Nos.  24308  to  24360,  Inclusive.  The 
Important  fact  Just  considered  is  but  one  of 
the  many  disclosed  by  the  record  which 
shows  that  the  ordinances  in  question  were 
not  drawn  by  an  engineer,  or  by  one  acting 
under  his  counsel  and  control.  This  fact  was 
also  established  by  the  uncontradicted  oral 
evidence  introduced  at  the  trial — a  t&ct 
which  was  perfectly  clear  without  it,  for  the 
reason  that  its  Insurmountable  defects  appear 
at  many  points  when  applied  to  the  physical 
conditions  to  be  affected  by  them,  as  previ- 
ously pointed  out,  which  was  done  without 
the  assistance  of  the  oral  testimony. 

I  have  carefully  read  all  the  evidence 
bearing  upon  the  probable  cost  of  doing  the 
work  called  for  by  the  ordinances  last  men- 
tioned, and  find  that  the  estimates  placed 
thereon  by"  the  witnesses  for  the  plaintifits 
and  the  railway  companies  and  those  for  the 


City  differ  widely ;  but  I  believe  the  greater 
part  of  the  difference  is  due  to  the  tact  that 
the  witnesses  for  the  City  placed  their  esti- 
mates upon  the  City's  erroneous  understand- 
ing of  the  ordinances,  and  its  theory  of  the 
work  to  be  done  according  to  the  plans  and 
specifications,  while  the  witnesses  for  the 
plaintiffs  and  the  railway  companies  based 
theirs  upon  the  theory  contended  for  by  said 
companies.  But  be  that  as  it  may,  we  are 
satisfied  that  the  estimate  of  the  railway 
companies  is  by  far  more  near  the  true  mark 
than  is  that  of  the  City.  Some  of  the  wit- 
nesses for  the  plaintiffs  and  the  railway  com- 
panies place  the  cost  at  or  about  $4,000,000 
while  those  for  the  City  place  It  not  to  exceed 
one-fourth  of  that  sum.  After  a  careful  con- 
sideration of  all  the  evidence  upon  that  sub- 
ject, we  believe  the  greater  weight  of  the 
evidence  shows  that  the  cost  would  be  be- 
tween $2,000,000  and  $2,125,000,  to  say  noth- 
ing of  the  damages  that  would  be  done  to 
the  property  of  the  plaintiffs  and  other 
property  abutting  the  Improvements,  which 
probably  would  amount  to  several  hundred 
thousand  more. 

So  considering  the  enormous  sums  of 
money  which  would  be  required  to  depress 
the  tracks.  In  the  manner  provided  for  by 
the  ordinances,  would  Impose  a  burden  upon 
the  railroad  companies  which  would  not  be 
compensated  by  the  advantages  of  retaining 
their  yards  in  that  locality,  especially  in 
view  of  the  fact  that  the  growth  of  the  City 
with  its  Increase  of  business  will,  in  the  very 
nature  of  things,  require  of  the  railroad 
companies  a  corresponding  increase  of  trans- 
portation facilities  in  order  to  handle  that 
Increase,  and  this  record  discloses  the  fact 
that  the  room  for  such  expansion  is  limited, 
and  that  at  no  distant  date  the  railroads 
will  be  required  to  go  elsewhere  In  order  to 
handle  the  commerce  of  the  City  and  prop- 
erly serve  the  people.  When  that  time  arrives 
they  must  either  move  their  yards  or  suffer 
their  business  to  become  stifled  by  its  own 
environments,  which  would  mean  death, 
decay,  and  destruction,  for  the  reason  that 
railroads,  like  states  and  nations,  must  grow 
and  expand.  They  cannot  stand  still — where 
progress  stops,  death  begins.  That  being 
true,  it  seems  to  me  that  it  would  be  un- 
wise for  any  class  of  business  men  of  their 
own  volition  to  expend  that  sum  of  money  in 
an  undertaking  of  that  character,  which  in 
all  probability  will  have  to  be  moved  or  ad- 
ditional yards  built  further  out,  In  the  next 
10  or  12  years.  It  seems  to  me  that  it  would 
show  better  business  judgment  on  their  part 
to  take  that  $2,000,000  and  Invest  it  in  new 
yards  than  to  expend  it  in  depressing  the 
tracks  in  the  manner  provided  for  by  said 
ordinances.  Under  those  conditions;  without 
other  controlling  influences,  a  court  of  equity 
might  well  hesitate  to  order  said  railroad 
companies  to  expend  that  sum  of  money  for 
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the  purposes  stated  In  the  ordinances,  and 
especially  should  It  hesitate  when  It  Is  con- 
sidered that  the  depression  of  the  tracks 
wonld  relieve  the  congested  traffic  at  only 
one  crossing,  or  practically  so. 

Another  Important  factor  In  the  case  la  the 
tBLCt  that  all  the  evidence  of  both  sides  shows 
that  the  streets  can  be  depressed  under  the 
railway  tracks  at  the  crossings  In  question  at 
a  cost  not  to  exceed  $350,000  to  $400,000,  not 
more  than  one-fifth  of  what  it  would  cost  to 
depress  the  tracks  under  the  streets  and 
thereby  furnish  practically  as  free  and  safe 
a  crossing  for  the  traffic  at  Tower  Grove  as 
It  would  be,  if  the  tracks  were  d^ressed 
below  the  streets,  and  certainly  It  wonld 
give  the  pedestrians,  vehicles,  and  street  cars, 
at  that  point,  a  better  crossing  to  have  the 
streets  depressed,  than  the  railway  trains 
would  have  if  the  tracks  were  depressed. 
But  counsel  for  the  city  do  not  seem  to 
attach  much  importance  to  that  fact,  because 
it  seems  that  they  treat  and  consider  rail- 
ways as  private  property,  which  must  yield 
to  the  public  good.  That  in  one  sense  is 
true;  but  in  another  and  In  a  most  impor- 
tant sense  they  are  public  corporations,  and 
render  as  great  service  to  the  public  as 
any  public  institution  in  the  country,  and 
for  that  reason  they  should  not  be  unneces- 
sarily handicapped  in  the  performance  of 
th^  public  duties.  At  a  low  estimate,  U  I 
.  correctly  understand  the  evidence,  the  rail- 
roads Interested  carry  from  15,000  to  20,000 
tons  of  freight,  and  about  18,000  passengers, 
over  that  crossing  every  24  hours,  about  4 
times  as  many  passengers  as  there  are  pe- 
destrians who  pass  over  that  crossing,  and 
probably  20  times  as  much  freight,  as  losses 
over  it  In  vehicles.  While  this  Is  not  con- 
trolling, yet  it  is  a  factor  which  should  be 
considered  in  connection  with  all  other  facts 
and  circumstances  In  evidence,  in  passing 
upon  the  reasonableness  of  the  ordinances 
in  question. 

It  may  be  that  under  proper  ordinances, 
recommended  by  the  board  of  public  im- 
provements, for  the  purpose,  the  city  council 
can  present  a  possible,  feasible,  and  reason- 
able plan  for  a  separation  of  the  grade  cross- 
ings at  the  points  indicated  by  a  depression 
of  the  railroad  tracks,  beneath  the  streets; 
but  that  is  a  matter  with  which  at  the 
present  time  this  court  has  nothing  to  do. 
All  things  considered,  we  have  no  hesitancy 
whatever  in  saying  that  the  ordinances  in 
question  are  unreasonable  and  oi^ressive 
and  should  for  that  reason  be  declared  null 
and  void. 

[7]  V.  Counsel  for  plaintiffs  and  the  rail- 
way companies  insist  that  ordinances  24358 
to  24361,  inclusive,  are  void  for  the  reason 
that  they  were  not  recommended  to  the 
Municipal  Assembly  by  the  board  of  public 
improvements,  as  required  by  the  charter  of 
the  city  of  St.  Louis.    Their  contention  la 


that  the  improvemoits  ordered  by  said  or- 
dinances are  such  as  come  within  the  provi- 
sions of  the  charter  governing  public  works, 
which  are  under  the  care  and  control  of  said 
board.  This  contention  is  denied  by  counsel 
for  the  City,  which  fiict  calls  for  a  con- 
struction of  certain  provisions  of  the  city 
charter. 

The  provisions  of  the  charter,  or  rather  so 
much  of  them  as  are  material  to  the  issues 
of  this  case,  as  announced  in  1901  are  as 
follows  (which  will  be  found  printed  in  full 
in  volume  4  of  Missouri  Annotated  Statutes 
1906,  p.  4776  and  following):  Section  3  of  ar- 
ticle 4  of  the  dty  charter,  supra,  provides 
the  manner  in  which  the  board  of  public 
improvments  shall  be  constituted.  Section 
33  of  said  article  relates  to  the  meetings 
and  duties  of  said  board  of  public  improve- 
ments. Section  41  of  said  article  4  provides 
that  the  president  of  the  board  shall  have 
supervision  over  other  commissioners,  etc 
Section  1  of  article  6  reads  as  follows: 
"The  Municipal  Assembly  shall,  by  ordi- 
nances recommended  by  the  board  of  public 
Improvements,  establish  from  time  to  time 
such  streets  as  may  be  necessary  to  provide 
public  thoroughfares  for  free  and  convenient 
traffic  and  communication  between  dlflerent 
parts  of  the  dty."  Section  14  of  said  article 
6  provides  that:  "No  ordinance  for  the  con- 
struction or  reconstruction  of  any  street,  ave- 
nue, boulevard,  alley  or  public  highway  of  the 
city  shall  be  passed  unless  recommended  by 
the  board  of  public  Improvements,  as  herrin- 
after  provided."  Said  section  14  likewise  con- 
tains the  following:  "The  terms  'reconstruct- 
ing' and  'repaving*  as  herein  employed  shall 
be  construed  to  give  full  power  and  authority 
to  reconstruct  or  repave  by  removing  the 
foundations,  curbing,  guttering  and  wearing 
surface  of  the  roadway  paving,  or  only  such 
portion  of  any  or  all  thereof  as  the  ordi- 
nance may  prescribe."  Section  17  of  article 
6  reads  as  follows :  "Sec  17.  All  Ordinances 
for  Public  Work  to  be  Recommended  by  the 
Board  of  Public  Improvements.  The  board 
of  public  improvements  shall  recommend  to 
the  assembly  all  ordinances  for  the  estab- 
lishment or  change  of  grade  of  streets,  ave- 
nues, boulevards,  public  highways  and  alleys, 
and  also  for  the  construction  or  reconstruc- 
tion of  streets,  avenues,  boulevards  and  pub- 
lic highways,  and  for  the  maintenance,  re- 
pairing, lighting,  cleaning  and  sprinkling 
thereof."  Section  18  of  article  6  provides  for 
the  apportionment  of  the  cost  of  improve- 
ments between  the  dty  and  the  property 
owners  respectively.  Section  19  of  article  6 
provides  that  all  nuisances  caused  by  public 
works  shall  be  abated  by  the  city  at  its  ex- 
pense, and  that  whenever  the  grade  of  a 
street  is  fixed  by  the  dty  find  Improvemratts 
have  beea  made  in  conformity  thereto,  if  the 
dty  should  afterwards  change  the  grade^  It 
shall  Indemnify  the  owners  of  the  improve- 
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ments  for  such  damage.  Section  27  of  ar- 
ticle 6  of  said  charter  provides  that:  "The 
assembly  shall  have  no  power  directly  to  con- 
tract for  any  public  work  or  Improvement 
or  repairs  thereof,  contemplated  by  this 
charter,  nor  to  fix  the  price  or  rate  therefor; 
but  in  all  cases,  except  in  cases  of  emergency 
work  or  necessary  repairs  requiring  prompt 
attention,  the  board  of  public  improvements 
shall  prepare  and  submit  to  the  assembly  an 
ordinance,  with  an  estimate  of  the  cost  en- 
dorsed thereon  by  the  president  of  the  board, 
authorizing  the  doing  of  any  proposed  work." 
The  second  paragraph  of  section  1913,  art.  1, 
c.  24,  of  the  Revised  Code  of  St  Louis,  re- 
lating to  the  general  duties  of  the  board  of 
public  improvements,  provides  that  it  shall 
be  the  duty  of  said  board  "to  prepare,  con- 
sider and  recommend  to  the  Muulcipal  As- 
sembly all  ordinances  required  for  the  es- 
tablishment of  the  opening,  location  and 
graduation  of  streets,  avenues,  alleys,  high- 
ways and  public  places,  other  than  parks, 
and  the  construction  of  crosswalks;  •  •  • 
and  for  the  improving,  constructing,  recon- 
structing, repairing,  cleaning,  sprinkling 
and  lighting  of  streets,  avenues,  highways, 
alleys  and  public  places." 

The  only  justification  counsel  for  the  City 
offer  for  the  action  of  the  city  council  In 
Ignoring  the  ordinances  proposed  by  the 
board  of  public  Improvemeuts  for  depress- 
ing the  railway  tracks  of  the  Frisco,  Oak 
Hill,  and  Missouri  Pacific  Companies,  at  the 
Tower  Grove  crossing,  and  for  doing  the 
other  work  provided  for  therein,  and  for  en- 
acting at  its  own  instance,  in  lieu  thereof, 
ordinances  Nos.  24358  to  24361,  inclusive, 
ordering  the  tracks  of  said  railway  companies 
to  be  depressed,  and  for  doing  the  other  work 
therein  provided  for,  is  the  following:  "The 
ordinances  in  question  were  not  required 
under  the  charter  to  originate  with  the  board 
of  public  improvements.  (1)  The  ordinances 
do  not  direct  a  change  of  grade  of  the  street: 

(a)  They  provide  that  the  viaducts  shall  be 
constructed  of  design  and  character  to  be 
approved  by  the  board  of  public  improve- 
ments, and  that  the  viaducts  may,  to  permit 
drainage,  have  a  rise  of  2  feet  in  the  center 
above  the  ext];^mlties  at  either  side,  which 
extremities  shall  not  be  above  the  present 
grade  of  the  street.  The  rise  of  2  feet  in  the 
center  Is  permissive  only — not   mandatory. 

(b)  The  rise  is  too  insignificant  to  be  consid- 
ered by  the  court  At  only  one  point — ^the 
center  of  the  right  of  way  of  the  railroads — 
is  any  rise  permissible,  and  it  must  be  sloped 
towards  the  ends  so  that  the  extremities  of 
the  viaduct  will  be  on  the  present  grade  of 
the  streets.  Considering  the  length  of  the  ria- 
dncts,  this  rise  is  almost  infinitesimal,  and 
warrants  the  application  of  the  maxim,  'De 
minimis  non  curat  lex.'  (c)  Should  the  plan 
presented  by  the  railroad  companies,  and 
approved  by  the  board,  actually  Involve  a 


change  of  grade,  a  further  ordinance  author- 
izing such  change  could  be  passed,  (d)  But 
even  If  the  ordinance  necessarily  Involved  a 
change  in  the  grade  of  the  street  or  called 
for  public  work,  it  Is  not  necessary  under 
the  present  city  charter  that  the  same  should 
first  be  recommended  by  the  board  of  public 
Improvements.  (2)  The  ordinances  In  ques- 
tion here  do  not  direct  the  doing  of  'public 
work'  within  the  meaning  of  that  term  as 
used  in  the  charter  provisions  requiring  con- 
tracts for  such  woilc  to  be  let  by  the  board 
of  public  improvements." 

In  my  opinion,  the  Justification  or  excuse, 
or,  more  broadly  speaking,  the  contention  of 
counsel  for  the  City,  that  under  the  charter 
of  the  dty  of  St  Louis,  ordinances  of  the 
character  in  question,  and  especially  these, 
are  not  required  to  originate  with  the  board 
of  public  Improvements,  is  untenable.  In  my 
opinion,  no  intelligent  man,  be  he  lawyer  or 
layman,  can  read  those  provisions  of  the 
charter  of  the  city  of  St  Louis,  in  connec- 
tion with  the  general  provisions  thereof 
regarding  public  improvements,  and  come  to 
any  conclusion,  except  that  it  was  the  design 
of  the  framers  thereof  that  every  kind  and 
character  of  the  public  work  or  improvement 
or  the  reconstruction  and  repairs  thereof, 
should  be  under  the  supervision  and  cdntrol 
of  the  board  of  public  improvements,  and 
that  no  work  or  improvements  of  that  char- 
acter or  any  contract  for  the  doing  of  the 
same  should  be  valid  or  binding  vrithout 
authorized  by  ordinance  recommended  by 
said  board,  after  faithfully  complying  with 
all  charter  requirements  prerequisite  to  its 
action  in  the  premises.  The  clear  purpose 
of  the  charter  Is  and  was  to  provide  a  wise, 
comprehensive,  durable,  and  symmetrical  sys- 
tem of  public  improvments,  and  create  a 
board  of  public  works,  and  place  it  in  charge 
thereof,  with  power  and  authority  to  see 
that  all  public  work  desired  by  the  City 
should  conform  to  that  system.  The  object 
of  placing  the  system  of  improvements  in  the 
hands  of  the  board  was  to  secure  to  the  pub- 
lic, and  the  owners  of  the  property  affected 
by  the  work,  the  benefit  of  the  knowledge, 
skill,  and  unbiased  judgment  of  a  body  of 
scientific  men,  unafFected  by  local  influences, 
incident  to  all  public  improvements.  State 
V.  Butler,  178  Mo.  278,  77  S.  W.  660;  Bam- 
brlck  V.  Campbell,  37  Mo.  App.  460. 

Now  let  us  brlefiy  consider  the  facts  of 
this  case  and  see  if  they  come  within  the 
meaning  of  "public  improvements"  as  those 
words  are  used  in  the  charter ;  and  in  doing 
so  we  must  not  overlook  the  fact  which  we 
have  heretofore  pointed  out  in  another  para- 
graph of  the  opinion,  that  the  City  has  the 
exclusive  care  and  control  of  all  the  streets 
and  highways  therein.  And  it  was  that  rea- 
son, among  others,  that  induced  us  to  hold 
that  the  railway  companies  had  no  right  of 
election  between  depressing  the  tracks  below 
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the  streets  or  depressing  the  streets  below; 
the  tracks.    In  other  words,  no  one  had  the 
authority  to  disturb  the  streets  In  any  man- 
ner without  authority  from  the  City  to  so  do. 

Now  to  the  facts:  The  ordinances  in  ques- 
tion require  the  railway  companies  to  ex- 
cavate trenches  or  ditches  extending  in 
length,  In  the  aggregate,  2  miles  or  more, 
from  20  to  25  feet  In  depth,  and  varying  in 
width.  In  the  streets  of  the  City,  for  the  use 
of  their  respective  rights  of  way,  and  at  the 
intersections  of  the  streets  afFected  to  con' 
struct  steel  bridges  over  and  across  the  rail- 
way tracks  according  to  certain  plans  and 
si)eclflcations,  and  to  construct  retaining  walls 
along  each  side  of  said  ditches,  as  provided 
for  by  the  ordinances,  plans,  and  spedflca- 
tlons;  and  in  addition  to  do  certain  other 
work  not  specially  mentioned. 

If  the  provisions  of  those  ordinances,  plans, 
and  specifications  are  complied  with,  it  wUl 
necessarily  result  in  the  movement  of  large 
sections  of  earth  in  each  of  said  streets,  and 
the  construction  across  their  intersections  of 
steel  bridges  in  order  that  traffic  may  pass 
over  the  excavations,  which,  it  is  conceded, 
will,  if  constructed,  be  two  feet  above  the 
present  grades  of  these  streets.  Are  not 
those  matters  "pubUc  improvements"  or 
"pubUc  works"  within  the  meaning  of  the 
city  charter?  There  can  be  but  one  answer 
to  that  question,  and  that  is:  They  are. 
The  mere  fact  that  the  presence  of  the  rail- 
way tracks  in  the  streets,  with  th^r  accom- 
panied traffic,  makes  it  necessary  to  have  the 
work  done,  or  the  Improvements  made,  in  no 
manner  changes  the  character  of  the  work  or 
Improvements,  any  more  than  if  the  necessity 
had  arisen  from  any  other  cause.  Or,  in 
other  words,  suppose  there  were  no  railway 
tracks  there  at  all,  and  the  ordinances  still 
required  those  identical  things  to  be  done, 
would  they  not  be  "public  works"  within 
the  meaning  of  the  charter  and  ordinances  of 
the  City?  I  think  so,  unquestionably.  And, 
if  not,  then  by  what  authority  does  the  City 
order  the  work  to  be  done,  and  by  what  pow- 
er does  it  prescribe  the  terms,  plans,  and 
specifications  for  making  the  Improvements? 
None,  earthly,  I  respectfully  submit 

Again:  Is  not  the  construction  of  large 
steel  bridges  across  creeks,  branches,  and 
ditches  in  the  streets  of  a  city,  "public  work"? 
I  think  so.  Would  the  character  of  the  work 
be  changed  if,  i)erchance,  a  railway  track  ran 
along  one  of  the  streams  or  the  ditch?  I 
think  not  Or  would  the  character  of  the 
work  be  changed  If  the  bridge  was  being  con- 
structed over  a  ditch  previously  dug  by  a 
railway  company?  I  think  not  If  the  im- 
provements I  have  referred  to  in  the  supposed 
cases  are  not  public  in  character,  then  no 
town  or  dty  in  this  state  would  be  author- 
ized to  exi)end  public  money  for  the  con- 
struction of  a  bridge  or  viaduct  over  any 
such  streams  or  excavations,  because  the  Con- 


stitution of  the  state  limits  the  authority  of 
exi>endlture  of  public  money,  for  public 
purposes. 

Of  the  scores  of  cases  I  have  read  involving 
this  class  of  litigation,  I  have  not  found  a 
single  one  but  what  expressly  holds  that 
such  work  and  Improvements  are  public  in 
character,  or  which  assumes  that  to  be  true 
without  discussing  the  question.  For  in- 
stance, in  the  case  of  Northern  Pacific  Rail- 
way Co.  V.  Di)luth,  208  U.  S.  583,  28  Sup. 
Ct  341,  52  L.  Ed.  630,  the  character  of  the 
work  ordered  to  be  done  was  one  of  the  im- 
portant factors  In  that  case,  which  will  be 
seen  by  reading  that  case. 

Again:  As  contended  by  counsel  for  the 
railroad  companies:  "The  removal  of  this 
part  of  the  streets  and  the  building  of  via- 
ducts to  take  the  place  of  the  same  must 
necessarily  be  a  reconstruction  of  that  por- 
tion of  the  streets  where  these  improvements 
are  made."  That  contention  la  unquestion- 
ably true,  because  it  is  nothing  more  than  a 
tearing  up  of  a  portion  of  the  street,  and 
reconstructing  it  on  a  different  plan,  and 
with  different  materials.  If  that  character 
of  work  constitutes  a  reconstruction  of  the 
streets  in  question,  then  it  comes  within 
both  the  letter  and  spirit  of  the  dty  charter 
heretofore  quoted.  Moreover,  It  Is  conceded 
that  the  bridges  ordered  to  be  constructed 
are  to  be  two  feet  above  the  present  grades 
of  the  streets  to  be  affected. 

The  establishment  of  streets,  and  their  con- 
struction and  reconstruction,  as  provided  for 
by  sections  1  and  14  of  article  6  of  the  char- 
ter, previously  quoted,  necessarily  implies 
that  the  establishment  of  and  the  change  of 
grades  of  the  streets  of  the  City  must  be 
done  "by  ordinance  recommended  by  the 
board  of  public  works."  It  is  perfectly  clear, 
from  reading  these  provisions  of  the  charter, 
that  the  city  conndl  has  no  authority,  with- 
out the  recommendation  of  the  board  of 
public  improvements,  to  change  the  grade  of 
any  street  or  public  highway  in  the  dty,  or 
to  construct  or  reconstruct  the  same.  But, 
according  to  the  conceded  facts,  the  council 
in  this  case  has  by  ordinance  ordered  both  of 
those  things  to  be  done,  without  the  recom- 
mendation of  the  board  of  public  works,  and, 
in  fact,  against  its  recommendhtlons,  because 
the  board  drew  and  recommended  to  the 
council  bill  No.  529,  which  provided  for  a 
separation  of  the  grade  crossing  at  Tower 
Grove  avenue  and  Old  Manchester  Road,  etc., 
by  depressing  the  streets  beneath  the  rail- 
road tracks.  Not  only  did  the  board  recom- 
mend the  passage  of  bill  No.  529,  but  both 
branches  of  the  dty  coundl  duly  enacted  it ; 
but  subsequently,  on  motion  to  reconsider,  a 
reconsideration  was  ordered,  the  bill  with- 
drawn, and  ordinances  24368  to  24360  were 
introduced  In  lieu  thereof,  without  the  rec- 
ommendation of  the  board  of  public  improve- 
ments.   This  was  clearly  in  violation  of  the 
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plain  letter  and  meaning  of  the  charter  pro- 
visions previously  mentioned. 

Counsel  tor  all  parties  have  presented  doz- 
ens of  elementary  questions  of  law,  and  have 
dted  In  support  thereof  scores  of  authorities; 
but  we  have,  not  noticed  many  of  them  In 
this  opinion,  and  most  of  those  noticed  were 
accepted  without  comment,  because  of  their 
elementary  character.  A  number  of  other 
most  Important  questions  were  presented  and 
ably  discussed,  which,  under  the  view  of  the 
case  we  have  taken,  are  not  now  necessary  to 
be  considered,  and  tor  that  reason  we  have 
passed  them  by,  unnoticed  In  this  opinion. 

After  weeks  of  time  spent  and  labor  devot- 
ed to  the  reading  of  this  unparalleled  record, 
and  In  Investigating  the  hundreds  of  author- 
ities cited  in  support  of  the  respective  peti- 
tions presented  by  counsel  for  the  respective 
parties,  we  have  come  to  the  conclusion  that 
the  ordinances  In  question  are  void,  for  the 
reason  before  stated,  and  because  they  are  so 
unreasonable  and  oppressive  that  no  court 
which  has  the  authority  to  pass  upon  the 
reasonableness  of  an  ordinance  should  hesi- 
tate to  declare  them  null  and  void ;  also,  for 
the  reason  that  they  were  not  introduced  in 
the  council  upon  the  recommendation  of  the 
board  of  public  Improvements,  as  required 
by  the  charter  of  the  city  of  St  Louis. 

We  are  therefore  of  the  opinion  that  the 
Judgment  should  be  reversed  and  remanded 
to  the  circuit  court  with  directions  to  enter 
judgment  for  the  plaintiffs  and  the  railway 
companies  in  cross-bills.    All  concur. 


CARLSON  et  al.  v.  LAFGRAN  et  aL 

(Supreme  Court  of  Missouri,   Division  No.  1. 

May  31,  1913.) 

1.  Wn.L8   (§   827*>— BvinKNCB— Testambnta- 

BT    CaPAOITT— SUBSCKIBINO    WlTNKSSKS. 

The  fact  that  one  of  the  attesting  witness- 
es expressed  doubts  as  to  the  testator's  sanity 
and  did  not  remember  a  request  to  attest  the 
will  is  not  sufficient  to  warrant  the  court  in  di- 
recting a  verdict  against  the  will,  where  there 
is  direct  testimony  on  all  issues  required  to 
make  a  prima  facie  case  of  sufficient  execu- 
tion. 

[Ei.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  S  773;    Dec.  Dig.  §  327.*] 

2.  WnX8     (S     824*)  —  ESTABUSHMBNT  —  Bvi- 

DKNCE— Undue  Influence. 

Evidence,  in  an  action  to  contest  a  will, 
hM  sufficient  to  require  the  submission  of 
the  Issue  of  undue  influence  on  the  part  of  the 
residuary  legatee  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  St  226,  767-770;    Dec.  Dig.  t  324.*] 

3.  WiiXB  a  330*)— Establishment— INSTBUO- 
Ti0N»— Testamentabt   Capacity. 

In  a  contest  of  a  will,  in  which  every 
known  relative  was  made  a  legatee,  an  instruc- 
tion that  the  testator  must  have  bad  sufficient 
mental  capacity  to  understand  the  persons  and 
objects  he  was  making  beneficiaries  was  not 
erroneous. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  H  779-781 ;    Dec  Dig.  ^  330.*} 


4.  Wills  (|  829*)  —  Establishment  —  In- 
structions—Knowledge  or  Contents. 
Where  there  was  evidence  that  the  testa- 
tor did  not  know  enough  English  to  understand 
a  will  written  in  that  language,  an  instruction 
which  did  not  require  the  jury  to  find  that  he 
did  understand  the  will,  but  simply  that  he 
had  the  mental  capacity  to  understand  it,  was 
erroneous. 

[Ed.  Note. — For  other  cases,  see  Wills,  Cent. 
I^.^«  774,  776-778,  786,  787;    Dec.  Dig.  { 

Appeal  from  Circuit  Court,  Lawrence 
County ;   F.   C.   Johnston,  Judge. 

Action  by  Ida  Carlson  and  others  against 
Fred  Lafgran  and  others.  Judgment  for 
defendants,  and  plaintiffs  appeal.  Reversed 
and  remanded. 

Edward  J.  White,  of  Kansas  City,  P.  H. 
Harris,  and  I.  V.  McPherson,  of  Aurora,  for 
appellants.  William  B.  Skinner,  of  Mt  Ver- 
non, for  respondents. 

BLAIR,  C.  This  is  a  proceeding  institut- 
ed by  the  heirs  at  law  of  Nels  Johnson  to 
contest  the  validity  of  an  instrument  pur- 
porting to  be  and  duly  probated  as  his  wllL 
From  a  verdict  and  judgment  for  proponents, 
plaintiffs  appealed. 

The  petition  alleges  that:  (1)  Johnson 
lacked  testamentary  capacity;  (2)  the  will 
was  the  product  of  undue  Influence;  and  (3) 
Johnson  did  not  understand  English  and  did 
not  sign  the  Instrument  "as  and  for  his  will, 
understanding  and  knowing  the  terms  and 
contents  thereof."  On  the  trial  there  was 
ample  evidence  warranting  a  verdict  in  fa- 
vor of  the  will,  but  there  was  also  evidence 
for  plaintiffs  tending  to  prove  the  allegations 
of  the  petition. 

The  principal  question  presented  concerns 
the  correctness  of  Instructions  given  for  pro- 
ponents, as  follows:  "Gentlemen  of  the  jury: 
<1)  If  you  find  and  believe  from  the  evidence 
that  the  Instrument  of  writing  mentioned  in 
the  petition  and  offered  and  read  In  evidence 
in  this  case  was  signed  by  Nels  Johnson  by 
making  his  mark  thereto,  as  his  vrlll,  in  the 
presence  of  two  witnesses,  and  that  the  wit- 
nesses subscribed  their  names  to  such  In- 
strument, In  his  presence  and  at  his  request, 
and  that  at  the  time  of  signing  such  Instru- 
ment of  writing  said  Nels  Johnson  was  21 
years  old  or  more  and  had  at  such  time  In- 
telligence and  mind  sufficient  to  understand 
the  act  be  was  performing,  the  property  he 
possessed,  the  disposition  he  was  making  of 
It,  and  the  persons  and  objects  he  was  mak- 
ing the  beneficiaries  of  his  bounty,  then 
your  verdict  should  be  that  such  instrument 
of  writing  Is  the  will  of  said  Nels  Johnson. 
(2)  The  court  instructs  the  jury  that  If  you 
find  from  the  evidence  that  the  witnesses 
Bachland  and  L'ttenberg  were  sent  for  by 
Nels  Johnson,  the  testator,  to  act  as  witness- 
es to  his  will,  and  that  they  were  present  in 
the  room  where  the  will  was  written  for 
the  purpose  of  witnessing  It,  that  such  will 
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was  written  and  prepared  In  the  presence 
of  Bald  witnesses  and  said  testator  and  read 
oTer  to  said  testator,  and  be  said  be  was 
ready  to  sign  It,  and  he  did  sign  It  by  mak- 
ing bis  mark  to  his  signature  In  the  presence 
of  said  witnesses,  and  it  was  then  passed 
over  to  the  said  witnesses  Bachland  and  T7t- 
tenberg,  and  the  certificate  on  such  will  they 
were  required  to  sign  was  read  oyer  to  tbem 
in  the  bearing  of  said  testator  and  in  bis 
presence,  and  the  witnesses  there  in  the 
room,  in  the  presence  of  the  testator,  signed 
their  names  to  the  will  where  they  were  di- 
rected and  shown  by  Mr.  Fly,  then  such 
acts  constitute,  in  effect,  a  request  from 
said  Nels  Johnson,  the  testator,  that  such 
witnesses  sign  the  will,  and  you  should  bo 
find." 

[1]  1.  Preliminarily  it  may  be  stated  that 
the  suggestion  the  evidence  does  not  sup- 
port the  verdict  has  not  sufficient  basis  in 
the  record  to  Justify  a  detailed  statement  of 
the  facts.  The  scrivener,  the  attending  physi- 
cian, one  of  the  attesting  witnesses,  and  oth- 
ers testified  directly  to  the  sanity  of  Mr. 
Johnson.  The  evidence  to  the  contrary, 
while  sufficient  to  take  the  case  to  the  Jury 
on  that  issue,  was  not  convincing,  and  it  is 
not  surprising  it  did  not  convince  the  Jury. 
There  was  direct  evidence  to  support  a  find- 
ing that  the  will  was  duly  signed,  publish- 
ed, and  attested;  the  testator  being  of  the 
requisite  age,  tills  made  a  prima  fade  caae. 
Avaro  V.  Avaro,  235  Mo.  loc.  cit  429,  138 
S.  W.  500.  The  fact  that  one  of  the  attest- 
ing witnesses  expressed  doubts  as  to  Mr. 
Johnson's  sanity  and  did  not  remember  be- 
ing expressly  requested  to  attest  the  will 
was  of  little  consequence  in  view  of  the 
above-mentioned  testimony,  and  the  further 
fact  that  there  was  much  evidence  tending 
to  show  that  Mr.  Johnson  sent  for  the  wit- 
nesses for  the  express  purpose  of  making  a 
will,  that  in  the  presence  of  the  witnesses 
he  directed  the  disposition  made  of  his  prop- 
erty in  the  instrument,  had  the  witnesses 
act  as  interpreters,  the  discussion  concern- 
ing the  win  being  carried  on  in  a  language 
the  witnesses  fully  understood,  and  the  in- 
strument being  read  over  to  him  In  their 
presence,  he  said  he  was  ready  to  sign  and 
did  sign  it  understandingly,  and  It  was  then 
handed  to  and  attested  by  them  in  his  pres- 
ence. When  the  Instrument  was  offered  for 
probate,  both  witnesses  gave  the  customary 
evidence  as  to  due  execution  and  the  san- 
ity of  the  testator.  In  these  circumstances, 
subsequent  doubts  of  one  attesting  witness 
as  to  Mr.  Johnson's  sanity  and  liis  failure 
to  recall  an  express  request  to  attest  the 
will  fall  far  short  of  a  showing  sufficient  to 
Justify  the  trial  court  In  directing  a  ver- 
dict against  the  will.  Hughes  v.  Rader,  183 
Mo.  loc.  dt.  701  et  seq.,  82  S.  W.  32.  It 
may  be  added  that,  while  there  was  some 
evidence  Mr.  Johnson  did  not  understand 
English  sufficiently  to  comprehend  the  mean- 
ing of  the   instnunent  after  it  had   been 


drawn  up  In  that  language,  there  was  abun- 
dant evidence  that  he  did  understand  its 
meaning  and  that  it  was  drawn  following  di- 
rections he  had  given  In  Swedish  to  the  at- 
testing witnesses,  which  they  interpreted  for 
the  benefit  of  the  scrivener. 

[2]  2.  (a)  With  respect  to  the  first  Instruc- 
tion, it  directs  a  verdict  in  case  the  Jury 
find  certain  facts  but  entirely  ignores  the  is- 
sue as  to  undue  influence.  There  was  some 
evidence  tending  to  show  the  following  facts: 
Xiafgran,  the  residuary  legatee,  was  not  re- 
lated to  Mr.  Johnson  by  either  blood  or  mar- 
riage, but  had  lived  near  liim  for  many  years 
and  had  worked  for  him  at  times  and  was  aid- 
ing him  to  some  extent  dnrlng  the  early  days 
of  his  last  Illness;  a  short  time  before  the 
will  was  executed  Lafgran  took  Mr.  Johnson 
to  his  own  home,  the  latter's  condition  hav- 
ing become  such  that  he  could  not  care  for 
himself;  at  this  time  Mr.  Johnson  was  very 
sick;  ids  wife  had  died  some  10  days  pre- 
viously ;  he  was  75  or  80  years  old  and  quite 
feeble,  both  in  l>ody  and  mind,  before  he 
became  ill;  from  the  time  of  his  removal 
to  Lafgran's  home  until  the  will  was  made, 
and  thenceforward  until  his  death,  he  was 
cared  for  In  Lafgran's  family,  though  there 
was  no  evidence  tliat  Lafgran  personally 
waited  upon  him  or  acted  as  his  nurse;  on 
the  morning  of  the  16th  of  March  Lafgran 
went  for  Bachland,  Uttenberg,  and  Fly,  the 
two  former  being  attesting  witnesses  and 
the  latter  the  scrivener  who  drew  the  will; 
during  the  time  the  will  was  being  prepared 
lAfgran  was  in  the  room  with  Mr.  Johnson, 
and,  upon  the  latter's  saying  he  would  keep 
some  of  his  property  as  he  would  need  it 
when  he  got  well,  there  was  some  evidence 
Lafgran  went  to  the  bedside  and  explained 
In  the  Swedlsb  language  that  the  will  would 
not  operate  like  a  deed  but  would  only  take 
effect  at  death;  that  while  the  will  was  be- 
ing drawn,  and  after  Bachland  had  talked 
with  Mr.  Johnson  for  some  time  in  Swedish 
and  had  said  that  he  "couldn't  drive  nothing 
into  his  head,"  lafgran  went  to  the  bed- 
side and  talked  with  Mr.  Johnson  and  said, 
"Didn't  you  promise  you  would  give  me  a 
lot  to  bring  you  here  and  take  care  of  you?" 
and  Mr.  Johnson  said,  "Yea,  I  want  you  to 
have  something  for  taking  care  of  me;"  that 
Bachland  touched  Liafgran  on  the  shoulder 
and  told  him  he  must  not  talk  ttiat  way,  and 
Lafgran  replied,  "I  was  telling  him  what  I 
ought  to  have;"  that  Lafgran  then  told  the 
scrivener  wbat  to  write.  There  was  also 
evidence  Mr.  Johnson  at  the  time  was  men- 
tally, as  well  as  physically,  weak  and  feeble. 

The  estate  was  ^orth,  above  debts  and 
fiueral  expenses,  about  $3,000,  and  of  this 
Lafgran  was  given  all  but  ITTOO,  of  whldi 
sum  plaintiffs,  who  are  Mr.  Johnson's 
nephews  and  nieces  and  only  living  rela- 
tives, were  given  $100  each.  There  was 
some  evidence  plaintiffs  were  and  had  been 
on  friendly  terms  with  their  nncle. 

It  is  true  there  was  a  great  deal  of  evl- 
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dence  contradicting  and  explaining  that  re- 
capitulated In  80  far  as  it  possessed  any 
sinister  dgnlflcance  whatever,  but  this  tact 
does  not  constitute  an  answer  to  the  con- 
tention that  the  evidence  stated  was  suffi- 
cient to  take  the  issue  of  undue  influence  to 
the  Jury.  It  may  be  conceded  that  the  weight 
of  the  evidence  seems  from  the  record  to  be 
with  proponents,  and  yet  this  does  not  meet 
the  question  raised.  That  question  is  not 
whether  this  court  thinks  it  would  find 
against  undue  Influence  on  this  record  nor 
whether,  from  the  record.  It  thinks  the  jury 
ought  to  have  found  against  It  if  the  issue 
had  been  properly  submitted.  In  legal  ef- 
fect the  trial  court's  action  was  equivalent 
to  telling  the  jury  there  was  no  substantial 
evidence  of  undue  Influence  which  they  had 
a  right  to  believe  and  equivalent  to  instruct- 
ing them  to  find  for  proponents  on  that  issue. 
Cram  V.  Crum,  231  Mo.  loc.  dt  636,  132  S. 
W.  1070.  PlaintlfTs  had  not  abandoned  bat 
were  insisting  upon  the  submission  of  the 
issue,  and  It  is  clear,  when  the  evidence  stat- 
ed Is  measured  by  the  applicable  rule  (Carl 
V.  Gabel,  120  Mo.  loc.  dt  295  et  seq.,  25  S. 
W.  214 ;  Teckenbrock  v.  McLaughlin,  209  Mo. 
loc.  dt  550,  551,  108  S.  W.  46;  Glbony  v. 
Foster,  230  Mo.  loc.  dt  137,  130  S.  W.  314 ; 
Cowan  V.  Shaver,  197  Mo.  203,  95  8.  W.  200), 
that  the  court  was  In  error  in  ignoring  it 
and  practically  exduding  it  from  the  jury 
by  the  first  instruction  given  at  proponents' 
instance.  It  was  the  jury's  province  to  pass 
on  the  conflicting  evidence  on  the  issue  of 
undue  influence,  and  this  the  trial  court  did 
not  permit  them  to  do. 

[3]  Since  every  known  living  relative  of 
Mr.  Johnson  was  made  a  legatee,  the  require- 
ment in  the  flrst  instruction  that  he  must  be 
found  to  possess  sufScient  mental  capacity 
to  understand  "the  persons  and  objects  he 
was  making  the  beneflclarles  of  his  bounty" 
closely  enough  approximated  the  usual  and 
therefore  safer  formula. 

[4]  (b)  There  was  substantial  evidence  on 
both  sides  of  the  question  whether  Mr.  John- 
son understood  English  well  enough  to  grasp 
the  meaning  of  the  instrumen't  he  signed,  and 
whether,  in  fact  he  did  understand  that  in- 
strument and  understand  it  to  be  a  will,  and 
that  he  was  executing  it  as  his  will  when  he 
signed  it  and  It  was  attested.  The  evidence 
was  entirely  suffident  to  warrant  an  affirma- 
tive finding,  but  there  was  substantial  evi- 
dence to  the  contrary.  In  view  of  this  fact, 
Instrndions  1  and  2,  in  so  far  as  they  ignor- 
ed this  last-mentioned  evidence,  are  errone- 
ous. In  the  drcumstances,  a  mere  capacity 
to  understand  was  not  all  that  was  required. 
The  jury  should  have  been  required  to  find 
that  as  a  fact  Mr.  Johnson  did  understand. 
Nor,  in  the  drcumstances,  unless  he  In  fact 
understood,  would  the  facts  predicated  in 
the  second  instruction  have  the  effect  ascrib- 
ed to  them.    The  rule  laid  down  in  Hughes, 


V.  Rader,  183  Mo.  loc.  dt  701  et  seq.,  82  S. 
W.  32,  and  Walton  v.  Kendrick,  122  Mo.  504, 
27  S.  W.  872,  25  I*  R.  A.  701,  is  sound 
enough  but  does  not,  on  the  evidence  in  this 
record,  warrant  an  assumption  in  the  In- 
structions that  Mr.  Johnson  understood  the 
will  as  written  in  English.  Mlltenberger  v. 
MiltenbergSr,  78  Mo.  27.  In  this  connection 
instructions  given  at  the  instance  of  plain- 
tiffs sufficiently  required  a  finding  of  the 
fact  that  Mr.  Johnson  did  understand  the 
will,  but  the  result  was  a  conflict  which 
could  only  tend  to  confusion. 

8.  So  far  as  concerns  the  suggestion  that 
Mr.  Jottnson's  intent  was  that  Lafgran's 
right  to  take  under  the  will  should  be  con- 
ditioned upon  his  paying  over  a  specified  sum 
to  an  orphan's  home,  it  Is  only  necessary  to 
say  that  the  sixth  instruction  given  for 
plaintiffs  sufficiently  covered  that  issue. 
Cowan  V.  Shaver,  197  Mo.  loc.  dt  212  et  seq., 
95  S.  W.  200. 

The  judgment  is  reversed,  and  the  cause 
remanded. 

BROWN,  C,  concaro. 

PER  CURIAM.  The  foregoing  opinion  of 
BLAIR,  0.,  is  adopted  as  the  opinion  of  the 
court  All  the  Judges  concur;  WOODSON, 
J.,  in  the  result 


STATE  V.  YAGER. 

(Supreme  Court  of  Missouri,  Division  No.  2. 

May  20,  1913.) 

1.  Venue  (J  67*)— Changk— Fobm  of  Affi- 
davit. 

An  affidavit  for  a  change  of  venue  asked 
for  a  change  because  the  mhabitants  of  the 
county  of  the  venue  and  the  trial  judge  were 
prejudiced  against  applicant  and  recited  that 
the  information  of  the  existence  of  such 
causes  first  came  to  defendant  at  the  time 
stated,  and  that  he  bad  given  reasonable  no- 
tice to  plaintiff's  attorney  and  could  not  have 
a  fair  and  impartial  trial  on  account  of  such 
causes.  Held,  that  the  application  was  suffi- 
cient under  Rev.  St  1909,  |  1927,  providing 
that  a  change  of  venue  may  be  awarded  In 
any  civil  suit  on  the  ground  that  the  judge  is 
prejudiced  or  that  the  inhabitants  of  the 
county  are  prejudiced  against  applicant 

[Ed.    Note. — For    other    cases,    see    Venue, 
Cent  Dig.  §|  114^120;   Dec  Dig.  g  67.*] 

2.  Venue     (8    68*)— Change— Evidkhoe     of 
pbe.iudice. 

Under  Rev.  St  1909,  &  1931,  providing 
that  if  the  adverse  party  files  a  counter  affi- 
davit to  an  affidavit  for  a  change  of  venue  be- 
cause of  prejudice  of  the  inhabitants  of  the 
count?,  controverting  the  objections  to  such 
inhabitants,  the  court  shall  hear  evidence  on 
the  issue,  no  proof  of  prejudice  by  the  appli- 
cant is  necessary  to  entiUe  him  to  a  change 
of  venue  where  such  counter  affidavit  is  not 
filed. 

[Ed.    Note.— For    other    cases,    see    Venue, 
Cent  Dig.  i  121;   Dec.  Dig,  f  68.*] 

8.  Venue  (5  36*)— Changb— "Civn,  Action" 
—"Civil.  Suit." 

Rev.  St.  1900,  I  10200,  relating  to  pro- 
ceedings to  remove  delinquent  public  officers. 
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provides  that  all  actions  and  proceedings  un- 
der tlie  article  shall  be  in  tbe  nature  of  dvil 
actions  and  tried  as  such.  Section  1927  pro- 
Tides  that  a  change  of  venae  may  be  awarded 
in  any  "civil  suit  to  any  court  of  record  for 
the  causes  stated.  Eeld,  that  a  change  of 
venue  could  be  granted  in  a  proceeding  to 
remove  a  sheriff  from  office;  the  term  "civil 
action"  being  equivalent  to  "civil  suit." 

[Ed.  Note.— For  other  cases,  see  Venue, 
Cent  Dig.  H  54,  55;   Dec.  Dig.  |  36.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  2,  pp.  1183-1193;    vol.  8,  p.  7603.] 

4.  Sheriffs  and  Constabijes  (§  6*)— Re- 
moval —  OBOUNDS  —  NONPEBFOBMANOE  OF 

Duty. 

The  act  of  a  sheriff  in  absenting  himself 
from  the  performance  of  his  duties  is  not  ex- 
cused by  the  fact  that  his  duties  were  per- 
formed in  his  absence  by  his  deputies  as  well 
as  or  better  than  he  would  have  performed 
them;  Const,  art.  2,  |  18,  requiring  officers 
to  devote  their  time  personally  to  their  offi- 
cial duties. 

[Ed.  Note.— For  other  cases,  see  Sheriffs 
and  Constables,  Cent.  Dig.  H  14,  15;  Dec. 
Dig.  6.*] 

5.  Tbiai.  ({  252*)— iNSTBUCnONS— Afpuca- 
BiLiTT  TO  Evidence. 

A  requested  charge,  in  proceedings  to 
remove  a  sheriff  from  office  for  absenting 
himself  from  the  performance  of  his  duties, 
that  if  no  official  duty  was  neglected  during 
his  absence  the  jury  could  not  find  against 
him  because  of  it  was  properly  refused  where 
the  evidence  showed  that  tbe  sheriff's  absence 
was  for  the  purpose  of  avoiding  arrest  for 
assault  and  battery. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  §i  505,  596-612;    Dec.  Dig.  {  252.*] 

6.  Sheriffs  and  Constabijes  (g  6*)— Rb- 
uovAi,  Pboceeoinos— Admission  of  Evi- 
dence. 

In  a  proceeding  by  the  state  to  remove  a 
sheriff  from  office  for  neglect  of  his  duties, 
an  information  filed  by  the  prosecuting  at- 
torney against  the  sheriff,  charging  him  with 
assault  and  battery,  was  not  admissible  in 
evidence;  it  not  appearing  that  defendant  was 
convicted  thereunder. 

[Ed.  Note. — For  other  cases,  see  Sheriffs 
and  Constables,  Cent.  Dig.  ij  14,  15;  Dec. 
Dig.   §  6.*] 

7.  Sheriffs  and  Constables  (8  6*)— Re- 
moval—Nonfebformance  OF  DuTT  —  De- 
fenses. 

The  fact  that  misconduct  by  a  sheriff  in 
failing  to  perform  his  official  duties  was  due 
to  his  own  weakness  and  moral  delinquencies 
was  not  a  defense,  under  the  statute,  to  re- 
moval proceedings. 

[Ed.  Note.— For  other  cases,  see  Sheriffs 
and  Constables,  Cent  Dig.  {{  14,  15;  Dec. 
Dig.  g  6.*] 

Appeal  from  Circuit  Court,  Pike  County ; 
B.  n.  Dyer,  Judge. 

Proceeding  by  tbe  State  of  Missouri  against 
Theodore  H.  Yager  to  remove  defendant  as 
sheriff.  From  a  Judgment  of  removal,  de- 
fendant appeals.    Reversed  and  remanded. 

This  is  a  proceeding  brought  by  the  prose- 
cntlng  attorney  of  Pike  county  against  the 
defendant,  as  sheriff  of  said  county,  to  re- 
move the  defendant  from  office  pursuant  to 
the  provisions  of  sections  10204  and  10205, 
R.  S.  Mo.  1909.  Upon  a  trial  had  before  a 
jury,  defendant  was  found  guilty  as  charged. 


and  Judgment  of  ouster  from  office  was  duly 
entered  by  the  circuit  court  of  Pike  county. 
From  this  judgment  defendant  appeals. 

This  case  was  set  down  for  trial  at  tbe 
July  term,  1912,  of  the  circuit  court  of  Pike 
county,  at  which  time  defendant  appeared 
and  filed  his  answer  admitting  that  he  was 
the  duly  elected,  commissioned,  qualified,  and 
acting  sheriff  of  Pike  county,  and  had  been 
such  since  the  1st  day  of  January,  1909; 
answering  further  he  denied  all  other  facts 
contained  in  the  complaint  The  case  was 
not  tried  at  tbe  regular  term,  but  for  some 
reason,  not  material  here,  it  was  passed  to 
an  adjourned  term  of  said  circuit  court, 
which  adjourned  term  began  some  time  In 
tbe  month  of  September,  1912.  The  trial  of 
defendant  was  bad  on  the  9tb  day  of  Sep- 
tember, 1912.  On  the  5th  day  of  September, 
1912,  defendant  filed  bis  application  for  a 
change  of  venue  In  this  cause,  which  appli- 
cation was  duly  verified,  and,  caption  omit- 
ted, is  as  follows :  "Now  comes  Theodore  H. 
Yager,  defendant  in  tbe  above-entitled  cause, 
and  asks  the  court  to  award  a  change  of 
venue  in  said  cause  for  tbe  following  reasons 
to  wit:  First.  Because  the  inhabitants  of 
Pike  county.  Mo.,  are  prejudiced  against  this 
applicant,  the  defendant  in  this  cause.  Sec- 
ond. Because  tbe  judge  of  this  court,  tbe 
Honorable  B.  H.  Dyer,  is  prejudiced.  De- 
fendant says  that  -  information  and  knowl- 
edge of  tbe  existence  of  tbe  above-mentioned 
causes  for  a  change  of  venue  first  came  to 
him  after  tbe  adjournment  of  tills  court  at 
its  July  term,  1912,  and  between  the  date  of 
tbe  last  adjournment  of  said  July  term,  of 
this  court,  and  September  9,  1912.  Defendant 
further  states  that  he  has  given  reasonable 
notica  to  tbe  attorney  of  record  for  tbe  plain- 
tiff in  this  cause;  and  be  further  states  that 
be  cannot  have  a  fair  and  impartial  trial 
of  said  cause  in  this  forum  on  account  of  the 
causes  herein  alleged.  T.  H.  Yager."  This 
application  for  a  change  of  venue  was  over- 
ruled by  the  court  upon  the  theory  that  "this 
is  not  a  civil  proceeding,  within  the  meaning 
of  tbe  change  of,  venue  law,  and  that  defend- 
ant is  not  entitled  to  a  change  of  venue  un- 
der tbe  act  under  which  this  proceeding  is 
brought"  To  tbe  action  of  tbe  court  In 
overruling  bis  application  for  a  change  of 
venue,  defendant  duly  saved  Ills  exceptions. 
No  point  being  made  as  to  extraneous  mat- 
ters not  appearing  in  the  application  itself 
and  in  tbe  reasons  given  for  overruling  tbe 
same,  it  Is  unnecessary  to  refer  to  them  here 
further  than  to  say  that  all  other  matters 
entitling  defendant  to  a  change  of  venue  ap- 
pear from  tbe  record;  and,  if  be  was  not  so 
entitled,  the  reasons  therefor  appear  from 
applying  the  law  to  what  Is  above  set  out. 

The  complaint  op  which  defendant  was 
prosecuted,  after  charging  bis  election  as 
sheriff  and  bis  qualification  as  such,  which 
defendant  duly  admitted  by  answer,  proceed- 
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ed  to  charge  official  derellctlonB  against  him 
as  follows:  "Complainant  charges  that  the 
said  nieodore  H.  Tager,  as  sheriff  of  said 
county,  has  been  guilty  of  misconduct  in 
office  and  should  be  removed  therefrom  for 
reasons  hereinafter  set  forth,  viz. :  That  the 
said  Theodore  H.  Yager,  as  sheriff  of  said 
county,  has  been  guilty  of  willful  violations 
of  his  official  duties  In  said  office  of  sheriff 
In  this,  to  wit:  That  on  or  about  the  3d 
day  of  April,  1911,  there  was  confined  in  the 
Jail  of  Pike  county  a  prisoner  by  the  name 
of  Jesse  Shuck,  who  had  been  sentenced  by 
the  circuit  court  of  said  county  on  the  27th 
day  of 'February,  1911,  to  serve  a  sentence  of 
60  days'  Imprisonment  In  said  Jail  for  carry- 
ing concealed  weapons,  and  who  on  said 
27th  day  of  February,  1911,  was  committed 
to  said  Jail  to  serve  said  sentence;  that  on 
or  about  the  3d  day  of  April,  1911,  and  be- 
fore the  term  of  Imprisonment  of  said  pris- 
oner had  expired,  the  defendant  at  night  took 
the  said  Jesse  Shuck  out  of  said  jail  and 
drove  with  him  to  the  dty  of  Louisiana,  Mo., 
and  then  and  there  In  said  city  did  i)ermlt 
the  said  Jesse  Shuck  to  drink  Intoxicating 
liquors,  whereby  he  (the  said  Jesse  Shuck) 
became  drunk  from  the  effects  thereof  and 
was  locked  up  in  the  jail  of  said  dty,  at 
which  time  the  defendant  was  drunk  from 
the  effects  of  and  under  the  influence  of  in- 
toxicating liquors,  at  which  time  the  defend- 
ant took  with  him  the  keys  to  said  jail, 
which  made  It  impossible  to  admit  any 
prisoner  that  may  have  been  committed  to 
said  jail  or  to  look  after  the  wants  of 
prisoners  who  were  then  and  there  con- 
fined in  said  jail,  and  it  became  necessary 
for  W.  P.  Burke,  the  deputy  sheriff,  to  go 
to  the  dty  of  Louisiana  to  get  the  keys  to 
said  jail  from  the  defendant.  That  as  sher- 
iff of  said  county  It  was  the  duty  of  the  de- 
fendant to  preserve  the  peace  of  the  dMzens 
of  said  county  and  to  protect  its  dtlzens 
from  harm,  and  that  the  defendant  did  in 
Cuivre  township,  in  Pike  county.  Mo.,  on  the 
9th  day  of  June,  1911,  disturb  the  peace  of 
one  Blanch  Chilton,  and  did  also  on  said 
date  in  said  township,  county,  and  state 
strike,  beat,  and  wound  his  wife,  Lizzie 
Yager.  That  on  the  10th  day  of  June,  1911, 
two  informations  were  filed  by  the  prosecut- 
ing attorney  of  said  county  before  E.  O.  Omo- 
hundro,  a  justice  of  the  peace  within  and 
for  Onivre  township,  In  said  county  and  state, 
one  of  which  said  informations  charged  the 
defendant  with  disturbing  the  peace  of  the 
said  Blanch  Chilton  on  said  date,  and  the 
other  Information  charged  the  defendant 
vrith  striking,  beating,  and  wounding  his 
said  wife,  Lizzie  Yager,  on  said  date,  and 
that  the  defendant  on  the  12th  day  of  June, 
1911,  did  plead  guilty  before  the  said  justice 
of  the  peace  to  the  said  offenses  charged  in 
said  information,  which  said  acts  on  the  part 
of  the  defendant  were  unlawfully  and  will- 
fully done  and  constituted  willful  violations 
of  his  offldal  duties  as  sheriff  of  said  county. 


Complainant  further  charges  that  the  said 
Theodore  H.  Yager,  as  sheriff  of  said  county, 
has  been  guilty  of  willful  neglect  of  his  offl- 
dal duties  In  said  office  of  sheriff  and  has 
also  failed  personally  to  devote  his  time  to 
the  performance  of  the  duties  of  said  office 
of  sheriff  in  this,  to  wit :  That  the  defendant 
did  in  said  county  and  state  on  the  12th  day 
of  June,  1911,  strike,  beat,  and  wound  his 
wife,  Lizzie  Yager;  that  an  information  on 
the  13th  day  of  June,  1911,  was  filed  by  the 
prosecuting  attorney  of  said  county  in  the 
office  of  the  clerk  of  the  drcult  court  of  said 
county  charging  the  defendant  with  assault- 
ing and  beating  his  said  wife  on  the  12th 
day  of  June,  1911,  whereupon  a  warrant  for 
the  arrest  of  the  defendant  was  Issued  by  the 
clerk  of  said  court  and  delivered  to  C.  L. 
Moore,  coroner  of  said  county ;  that  the  de- 
fendant, knowing  that  a  warrant  for  his  ar- 
rest on  said  charge  had  been  Issued,  and 
with  the  intention  and  for  the  purpose  of 
avoiding  arrest  under  said  warrant,  did  es- 
cape on  said  13th  day  of  June,  1911,  before 
the  said  coroner  could  serve  said  warrant  on 
him,  and  he  could  not  be  found  by  said  cor- 
oner in  said  county  from  the  time  of  his 
said  escape  until  the  16th  day  of  June,  1911, 
at  which  said  time  he  was  arrested  by  said 
coroner  under  said  warrant;  that  the  de- 
fendant at  the  time  of  his  escape  and  for  the 
purpose  of  avoiding  arrest  under  said  war- 
rant left  the  county  of  Pike  and  the  state  of 
Missouri  and  went  to  Qulncy,  111.,  and  other 
places,  to  this  complainant  unknown,  In  the 
state  of  Illinois,  where  be  remained  on  the 
14th  and  ISth  days  of  June,  1911,  a  fugitive 
from  justice;  that  the  tegular  June  term, 
1911,  of  the  drcult  court  of  Pike  county. 
Mo.,  was  in  session  on  the  14th  day  of  June, 
1911,  and  had  been  since  the  12th  day  of 
June,  1911,  at  which  time  said  court  conven- 
ed, and  that  the  defendant  avoiding  arrest 
under  said  warrant  remained  away  and  was 
■not  in  attendance  upon  said  court  on  said 
14th  day  of  June,  1911,  to  perform  such  offi- 
cial duties  that  he  is  required  by  law  to  per- 
form when  said  court  is  in  session,  and  fur- 
ther to  perform  such  offldal  duties  that  he 
may  have  been  required  and  called  upon  to 
perform,  relative  to  serving  the  process  of 
and  enfordng  the  rules  and  orders  of  said 
court  and  the  enforcement  of  the  criminal 
laws  of  the  state.  Complainant  charges  and 
avers  that  it  was  the  duty  of  the  defendant, 
as  sheriff  of  said  county,  to  attend  upon  said 
court  on  said  14th  day  of  June,  1911,  during 
said  June  term,  1911,  and  on  each  and  every 
day  of  said  term  of  said  court,  'Whlch  said 
acts  on  the  part  of  the  defendant  were  un- 
lawfully and  willfully  done  by  the  defendant 
and  constituted  a  failure  on  the  part  of  the 
defendant,  as  sheriff  of  said  county,  to  per- 
sonally devote  his  time  to  the  performance 
of  the  duties  of  said  offlce  of  sheriff,  and  also 
constituted  a  willful  neglect  of  his  offldal 
duties  tn  said  offlce  of  sheriff  of  said  county, 
against  the  peace  and  dignity  of  the  state." 
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We  need  not  go  Into  the  facts  further  than 
to  aay  that  the  testimony  adduced  on  the 
part  of  the  state  tended  to  prove  each  and 
every  of  the  charges  contained  In  the  fore- 
going complaint. 

Upon  the  trial  objection  waq  made  by  de- 
fendant to  the  offering  of  a  certain  informa- 
tion which  had  been  filed  against  defendant 
by  the  prosecuting  attorney.  This  informa- 
tion charged  defendant  in  two  counts  with 
assault  and  battery  upon  lizzie  Yager,  wife 
of  defendant  It  does  not  clearly  appear 
what  became  of  the  prosecution  In  which  the 
information  complained  of  was  filed;  bat 
it  does  appear  that  neither  a  plea  of  guilty 
nor  a  conviction  of  any  criminal  offense  was 
Iiad  under  it 

Defendant  complains  further  of  certain 
Instructions  given  on  the  part  of  the  plain- 
tiff and  of  certain  Instructions  refused  on 
the  part  of  defendant,  to  which  reference 
more  at  length  will  be  made  In  the  opinion 
which  follows. 

Frank  J.  Dnvall,  of  Clarksvllle,  and  Hoa- 
tetter  &  Haley,  of  Bowling  Green,  for  ap- 
pellant John  T.  Barker,  Atty.  Gen.,  Thom- 
as J.  Hlggs,  Asst  Atty.  Gen.,  and  T.  B.  Mc- 
Ginnls,  of  Bowling  Green,  for  the  State. 

FARIS.  3.  (after  stating  the  facts  as 
above).  [1]  1.  It  Is  strenuously  urged  by  de- 
fendant that  the  court  erred  in  refusing  to 
grant  the  application  of  defendant  for  a 
change  of  venue.  It  is  contended  by  the 
state  that  defendant's  application  was  prop- 
erly refused  because  it  is  not  In  correct  legal 
and  statutory  form.  As  to  the  first  reason 
urged  for  such  change,  we  may  say  that  this 
application,  as  will  be  seen  upon  an  examina- 
tion thereof,  follows  the  precise  language  of 
the  statute,  which  statute  is  as  follows: 
"Sec  1927.  A  change  of  venue  may  be 
awarded  in  any  dvil  suit  to  any  court  of 
record,  for  any  of  the  following  causes: 
ViTBt,  that  the  Judge  is  interested  or  preju-. 
diced,  or  is  related  to  either  party,  or  has 
been  of  counsel  in  the  cause;  second,  that 
the  opposite  party  has  an  undue  infiuence 
over  the  mind  of  the  Judge;  third,  that  the 
inliabitants  of  the  county  are  prejudiced 
against  the  applicant;  fourth,  that  the  op- 
posite party  has  an  undue  influence  over  the 
Inliabitants  of  the  county;  but  in  no  case 
shall  more  than  one  change  be  granted  either 
party." 

[2]  It  is  contended  further  tliat  as  to  the 
second  ground,  that  of  bias  and  prejudice  on 
the  part  of  the  inhabitants  of  the  county, 
testimony  should  have  been  offered  by  de- 
fendant A  reference  to  the  section  of  our 
statute  wtiich  provides  some  of  the  details 
of  the  procedure  for  a  cliange  of  venue  on 
the  ground  of  the  prejudice  of  the  inhabit- 
ants discloses  that  no  proof  is  required  nor 
is  any  other  showing  but  verification  neces- 
sary, except  where  the  adverse  party  shall 
Iiave  filed  a  counter  a£Bdavlt  controverting 
the  allegation  of  prejudice  existing  among 


the  inhabitants  of  the  county.  No  such  affi- 
davit was  filed  in  tUs  case;  therefore  proof 
was  not  necessary  on  the  part  of  defendant 
Section  1931,  R.  S.  Mo.  1900.  In  the  briefs 
filed  here  by  the  state,  represented  by  the  At- 
torney General  and  the  prosecuting  attorney 
of  Pike  county,  respectively,  some  slight  con- 
tradictions appear:  for  example,  the  prosecu- 
ting attorney  contends  tliat  in  this  sort  of 
proceeding  no  change  of  venue  can  be  taken, 
and  that  upon  this  ground  the  action  of  the 
court  below  in  refusing  to  grant  the  change 
was  proper,  while  the  state,  as  represented 
by  the  Attorney  General,  contends  that  the 
application  was  properly  refused  because  of 
the  lack  therein  of  proper  statutory  aver- 
ments. 

We  Iiave  set  out  in  full  the  application, 
and  have  set  out  also  in  full  the  statute 
prescribing  the  contents  of  an  application 
for  a  change  of  venue,  and  upon  comparing 
the  same  we  are  constrained  to  bold  that 
upon  this  latter  objection  the  point  made  by 
the  state  is  not  well  taken. 

[3]  Turning  to  the  other  objection  that 
this  is  not  such  a  case  as  contemplates  the 
granting  of  a  change  of  venue,  we  find  that 
the  statute,  which  prescribes  some,  at  least, 
of  the  procedure  required  to  be  followed  in 
actions  under  this  article  to  remove  derelict 
officers,  provides  that  "all  actions  and  pro- 
ceedings under  this  article  sliall  be  in  the 
nature  of  civil  actions,  and  tried  as  such." 
Section  10209,  R.  S.  Mo.  1909.  We  thus 
observe  tliat  the  Legislature  itself  lias  seen 
fit,  for  reasons  no  doubt  sufficient  to  the 
lawmakers,  to  prescribe  specifically  the  na- 
ture of  this  proceeding,  and  that  they  liave 
denominated  it  in  express  language  a  "civil 
action."  Turning  to  the  cliange  of  venue 
statute,  which  we  have  set  out  in  full  above 
herein,  we  note  that  the  first  clause  therein 
provides:  "A  change  of  venue  may  be  award- 
ed in  any  civil  suit  to  any  court  of  record 
for  any  of  the  following  causes."  'Eiven  if 
this  were  a  criminal  suit,  no  reason  can  be 
seen,  present  a  proper  application,  as  we 
concede  there  was  not  here,  why  a  change  of 
venue  would  not  be  granted,  so  far  as  the 
right  to  such  change  is  concerned,  considered 
apart  from  the  manner  of  obtaining  the 
same.  But  since  this  is  a  dvil  action  we 
need  not  pursue  this  inquiry.  If  the  term 
"civil  action"  is  equivalent  to  the  term  "civil 
stilt"  then  we  see  no  reason  why  the  de- 
fendant was  not  npon  his  application,  en- 
titled to  a  change  of  venue.  A  similar  ques- 
tion in  a  special  proceeding  has  been  hereto- 
fore ably  considered  by  tliis  court  in  the  case 
of  State  ex  rel.  Riley,  203  Mo.  175,  101  &  W. 
567,  12  L.  R.  A.  (N.  S.)  900.  In  that  case 
the  question  of  whether  "civil  action"  is 
equivalent  in  meaning  to  "civil  suit"  is  fully 
considered,  and  we  need  not  go  into  it  herei 

It  is  no  argument,  as  urged,  to  say  ttiat  a 
change  of  venue  is  not  allowable  in  a  pro- 
ceeding such  as  this  on  account  of  the  stat- 
utory provision  tliat  npon  ouster  being  ad- 
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judged,  and  an  appeal  taken,  pending  such 
appeal  the  defendant  shall  be  suspended 
from  office  and  a  temporary  successor  ap- 
pointed by  the  trial  court  If  the  Legisla- 
ture had  the  authority  to  provide  that  the 
circuit  judge  of  a  given  county,  wherein  a 
derelict  officer  resided,  could  appoint  the 
temporary  successor  thereto,  then  we  see  no 
reason  why  It  did  not  also  have  the  author- 
ity to  enact  that  the  judge  of  any  other  cir^ 
cult  in  the  state  had  the  same  authority. 
But  upon  this  point  we  do  not  pass,  nor  need 
we  pass,  but  merely  raise  it  arguendo,  as  al- 
so the  question  of  whether  the  provisions  of 
section  10210,  conferring  such  power  of  tem- 
porary appointment  upon  the  trial  court, 
does  not  in  Itself  violate  section  11  of  article 
9  of  the  Constitution  of  Missouri  We  do 
hold,  however,  that  this  provision  of  Itself 
alone  does  not  so  far  make  this  a  special 
proceeding  as  to  preclude  the  granting  of  a 
change  of  venue,  where  proper  and  timely 
application  Is  made  by  defendant.  We  con- 
clude that  the  court  erred  in  refusing  to 
grant  the  change  of  venue  to  defendant,  as 
prayed  for  by  him. 

2.  It  is  strenuously  urged  that  the  court 
erred  in  refusing  to  give  Instruction  No.  7 
offered  by  defendant  This  instruction  is 
as  follows:  "The  court  instructs  the  Jury 
that  even  though  you  find  from  the  evidence 
that  defendant  was  absent  for  two  days  dur- 
ing the  June  term,  1911,  of  the  circuit  court 
of  Pike  county.  Mo.,  yet,  if  you  further  find 
that  no  official  duty  pertaining  to  the  office 
of  sheriff  was  in  point  of  fact  neglected  dur. 
Ing  snch  absence,  then  you  cannot  find 
against  defendant  on  account  of  neglect  of 
official  duties." 

The  court  gave  for  the  state  upon  the  trial 
an  instruction  presenting  the  converse  of  the 
views  set  out  in  the  above  instruction  No. 
7.  To  this  action  of  the  court  defendant 
vehemently  objected.  The  two  matters  may 
well  be  considered  together;  and  so  consid- 
ering them  we  feel  constrained  to  hold  that 
there  was  no  error  in  the  court's  action  In 
refusing  to  give  the  instruction  requested 
by  defendant,  as  set  out  above;  nor  was  there 
error  in  giving  to  the  jury  affirmatively  the 
converse  of  the  idea  embodied  in  Instruction 
No.  7.  The  defendant  was  the  sheriff  of 
Pike  county.  It  was  his  duty  under  the  law 
to  be  and  remain  in  attendance  upon  the  cir- 
cuit court  of  this  connty  when  the  same  was 
in  session  (section  11212,  R.  S.  Mo.  1909), 
unless  by  other  pressing  official  duties,  or  by 
illness,  or  some  other  lawful  reason,  he  was 
prevented  therefrom.  In  other  words,  de- 
fendant had  no  right  willfully,  without  cause, 
to  absent  himself  from  his  county  and  state, 
as  the  record  shows  that  he  did,  during  the 
two  days  mentioned  in  the  instruction  com- 
plained of  in  this  case. 

[4]  If  he  had  the  right  to  so  absent  himself 

for  two  days,  without  any  excuse  whatever, 

and  willfully,  as  he  did,  then  be  had  the 

tight  to  absent  himself  for  two  mouths  or 
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two  years,  and  it  is  no  excuse  that  during 
his  absence  his  deputies  may  have  performed 
as  well,  or  better  than  he,  the  duties  made 
Incumbent  upon  him  by  law. 

[5]  Especially  upon  the  facts  in  this  case 
was  this  instruction  prd^erly  refused  and  the 
converse  thereof  properly  given.  This  is  so 
for  the  reason  that  the  proof  shows  that  the 
absence  of  the  sheriff  from  his  attendance 
on  the  court  was  due  to  the  fact  that  he  had 
fled  to  a  toreiga  state  with  the  intention 
and  solely  for  the  purpose  of  avoiding  ar- 
rest upon  a  warrant  for  a  criminal  offense, 
to  wit,  for  assault  and  battery,  which  war- 
rant was,  as  he  well  knew,  in  the  hands  of 
the  coroner  of  Pike  county  for  service  on 
him.  What  is  here  said  will  dispose  of  the 
exceptions  taken  by  defendant  to  the  re- 
fusal of  the  court  to  permit  him  to  show  that 
during  his  absence  certain  deputy  sheriffs 
properly  performed  the  duties  of  his  office. 
As  we  have  said,  it  was  no  excuse  for  his 
dereliction  that  certain  deputies  appointed  by 
him  may  have  done  the  work  for  which  he 
was  elected.  There  are  certain  elements  of 
personal  selection  and  personal  responsibility 
Imputed  as  dominating  the  minds  of  the  vot- 
ers in  the  election  of  officers  who  shall  per- 
form the  statutory  duties  in  the  several 
counties.  To  take  the  view  of  defendant 
would  be  tantamount  to  saying  that  the  se- 
lection of  the  voters  is  transferable  and  dele- 
gable on  the  part  and  at  the  unrestricted 
will  of  the  elected,  a  thing  which  the  Consti- 
tution Itself  speciflcaUy  negatives,  by  provid- 
ing generally  that  officers  shall  devote  their 
time  personally  to  the  duties  of  the  several 
offices  to  which  they  have  been  elected. 
Const  Mo.  1875,  art  2,  {  18.  We  must 
therefore  rule  these  objections,  and  all  of 
them,  against  defendant 

[I]  3.  The  contention  is  made  that  the 
court  erred  in  permitting  the  state  to  offer, 
over  the  objections  and  exceptions  of  defend- 
ant, a  certain  information  filed  by  the  prose- 
cuting attorney  before  a  Justice  of  the  peace, 
which  Information  charged  defendant  with 
the  commission  of  a  ndsdemeauor,  to  wit,  as- 
sault aud  battery.  If  the  case  in  which  such 
Information  was  filed  had  finally  resulted  in 
a  conviction,  or  in  a  plea  of  guilty,  some  ex- 
cuse, as,  for  example,  tending  to  show  that 
the  conviction  was  regularly  had,  or  that 
the  plea  of  guilty  was  based  upon  formal 
statutory  charges,  properly  preferred,  might 
be  urged  for  this  action ;  but  as  we  read  the 
record  no  conviction  was  had  upon  the  charge 
contained  in  the  information  to  which  these 
objections  were  urged.  What  became  of  this 
charge  is  not  clearly  shown  from  the  rec- 
ord further  than  that  it  was  not  prosecut- 
ed to  a  finality.  Upon  what  theory  the  offer- 
ing was  made  by  the  state,  and  upon  what 
theory  the  information  was  admitted  by  the 
court,  we  are  unable  at  tills  distance  to  un- 
derstand. We  are  of  the  opinion  that  the 
court  erred  in  permitting  this  information  to 
be  offered. 
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[7]  4.  With  the  contention  made  by  de- 
fendant that  the  proof  was  not  anflSdent  to 
support  his  conviction  and  to  sustain  the 
Judgment  of  removal  from  office,  we  do  not 
agree.  There  was  practically  no  denial  of 
the  charges  set  out  In'the  complaint  The  de- 
fense was  almost  an  admission  of  the  truth 
thereof,  and  the  only  excuse  offered  therefor 
may  be  gathered  from  the  Ingenuous  argu- 
ment of  his  counsel  that  "by  reason  of  par- 
tial Intoxication  he  may  not  hare  been  in 
a  condition  himself  to  personally  perform  the 
duties  of  his  office,"  and  that  he  was  "weak" 
and  not  free  "from  moral  delinquencies  and 
obliquities."  Unfortunately  for  this  conten- 
tion— mayhap,  fortunately  for  the  public — the 
statutes  in  question  are  directed  against  the 
holding  of  office  on  the  iMirt  of  persons  af- 
flicted by  the  "weakness,  moral  delinquencies, 
and  obliquities,"  so  frankly  conceded  by  coun- 
sel for  defendant  We  must  therefore  rule 
this  contention  against  defendant  and  hold 
that  there  was  ample  testimony  upon  wUdi 
to  predicate  the  finding  of  the  Jury  and  the 
Judgment  of  the  court 

It  results,  however,  that  for  the  errors 
above  noted  this  case  must  be  reversed  and 
remanded,  to  be  proceeded  with,  if  the  state 
shall  be  so  advised,  in  accordance  with  the 
views  herein  expressed;  and  it  is  so  or- 
dered. 

BROWN.  P.  J.,  and  WALKER,  J,,  concur. 


PEMISCOT    COUNTY    ABSTRACT    &    IN- 
VESTMENT CO.  V.  BADER  et  aL 
(Supreme  Court  of  Missouri,  Division  No.  1. 
May  31,  1913.) 

Public  Lands  (S  64*)  —  Sale  of  State 
Lands— Land  Granted  for  Schools. 
A  purchaser  of  school  lands,  granted  to 
the  state  by  Act  Cong.  March  6,  lifflO,  c  22, 
3  Stat.  547,  acquires  no  title  at  a  sale  under 
order  of  the  court,  unless  the  order  was  bas- 
ed upon  a  petition  of  the  people  of  the  town- 
ship, as  required  by  Rev.  St.  1899,  i  8161. 

[Ed.  Note.— For  other  cases,  see  Public 
Lands,  Cent  Dig.  i|  152-164,  166-169;  Dec. 
Dig.  §  54.*] 

Appeal  from  Circuit  Court  Ste.  Genevieve 
County;  Charles  A.  Killian,  Judge. 

Action  by  the  Pemiscot  County  Abstract  & 
Investment  Company  against  John  Bader 
and  others.  Judgment  for  the  defendants, 
and  plaintiff  appeals.    Affirmed. 

Ward  &  Collins,  of  (Jaruthersvlile,  for  ap- 
pellant Arthur  L.  Oliver,  of  C!arutbersville, 
for  respondenta 

BROWN,  C.  This  suit  was  Instituted  in 
Pemiscot  county  October  16,  1907,  and  taken 
by  charge  of  venue  to  Ste.  Genevieve  county, 
where  it  was  tried,  resulting  in  a  Judgment 
for  the  defendants.  The  first  count  of  the 
petition^  upon  which  the  questions  in  this 
court  are  raised,  is  as  follows:     "Plaintiff, 


for  its  cause  of  action,  states  that  it  is  the 
owner  and  claims  title  to  the  following  de- 
scribed real  estate,  lying,  being,  and  situated ' 
in  the  county  of  Pemiscot  and  state  of  Mis- 
souri, to  wit  the  north  half  of  the  north- 
east quarter,  the  southeast  quarter  of  the 
northeast  quarter,  the  north  lialf  of  the 
northwest  quarter,  the  west  half  of  the  south- 
west quarter,  and  the  southeast  quarter,  all 
in  section  16,  township  17  north  of  range 
13  east  Plaintiff  further  states  that  the 
real  estate  aforesaid  Is  in  the  possession  of 
the  defendants;  that  said  defendants  claim 
some  title,  estate,  or  Interest  in  and  to  said 
premises,  the  exact  nature  and  character  of 
which  claim  is  unknown  to  the  plaintiff,  and 
cannot  be  described  herein,  except  that  said 
claim  is  adverse  and  prejudicial  to  this 
plaintiff.  Wherefore,  the  premises  consider- 
ed, the  plaintiff  prays  the  court  to  try,  as- 
certain, and  determine  the  estate,  title,  and 
Interest  of  the  plaintiff  and  defendants  here- 
in, respectively,  in  and  to  the  real  estate 
aforesaid,  and  to  define  and  adjudge  by  its 
Judgment  or  decree  the  title,  estate,  and  in- 
terest of  the  parties  plaintiff  and  defendants 
herein  severally  in  and  to  the  aforementioned 
premises,  according  to  the  statute  in  such 
cases  made  and  provided,  and  for  the  cost 
in  this  l)ehalf  expended."  A  count  in  eject- 
ment was  added. 

The  answer  pleaded  the  sale  of  the  land 
for  the  use  of  the  public  schools  of  town- 
ship 17  north  of  range  13  east  in  Pemiscot 
county  to  one  W.  W.  Hunter  In  1858,  and 
full  payment  by  him,  and  that  the  Civil  War 
supervening,  the  patent  was  lost,  if  made, 
and  that  in  1873  the  same  land  was  sold 
to  defendant  John  Bader  for  taxes  of  1872; 
that  a  tax  deed  thereon  was  duly  issued  In 
1875;  and  that  Bader  had  paid  all  the  taxes 
on  the  land  since  that  tlme^  and  had  made 
valuable  and  lasting  improvements. 

At  the  trial  the  plaintiff  Introduced  tn 
evidence  the '  following  c^tificate  of  pur- 
chase. 

"State  of  Missouri,  County  of  Pemiscot — ss.: 
"I,  Charles  R.  Pierce,  sheriff  of  said  coun- 
ty, do  hereby  certify  that  In  pursuance  of 
an  order  of  the  county  court  of  said  county, 
made  and  entered  of  record  in  the  said  court 
at  tlie  May  term  thereof,  1907,  directing  the 
sheriff  of  said  county  to  sell  according  to 
law  certain  school  lands  belonging  to  con- 
gressional township  No.  17,  range  13,  situat- 
ed in  said  county,  and  hereinafter  described, 
a  copy  of  which  order,  duly  certified  by  the 
clerk  of  said  court  was  to  me  delivered,  I, 
the  said  sheriff,  having  previously,  to  tbe 
day  of  sale,  hereinafter  mentioned,  given  at 
least  sixty  days'  notice  of  the  time  and  place 
of  sale,  and  of  the  school  lands  to  be  sold, 
and  where  situated,  as  the  law  directs,  by 
advertisement  in  the  Twice-A-Week  Demo- 
crat, a  newspaper  published  in  my  said  coun- 
ty, by  virtue  of  said  order  of  sale  and  no- 
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tice  did,  on  the  12th  day  of  June,  A.  D. 
1907,  between  the  hours  of  nine  o'clock  In 
the  forenoon  and  five  o'clock  In  the  after- 
noon of  that  day,  agreeable  to  said  notice, 
at  the  courthouse  door  in  the  city  of  Caruth- 
ersTllle,  In  my  said  county  of  Pemiscot,  and 
during  the  session  of  the  circuit  court  of  my 
said  county  at  the  June  term  thereof,  A.  D. 
1907,  expose  to  sale  at  public  auction,  ac- 
cording to  law,  the  school  lands  In  said  or- 
der of  sale  described  as  follows:  440  acres 
being  the  north  half  of  the  northwest  quar- 
ter; the  west  half  of  the  southwest  quarter; 
the  northwest  quarter  of  the  northeast  quar- 
ter; the  east  half  of  the  northeast  quarter 
and  the  southeast  quarter  of  section  16,  in 
township  17  north  of  range  13  east;  and 
Pemiscot  Ck)unty  Abstract  &  Investment  Com- 
pany being  the  highest  and  best  bidder  for 
said  real   estate,  at  the  price  and  sum  of 

dollars  per  acre,  amounting  in  all  to 

the  sum  of  eleven  thousand  dollars,  the  same 
was  stricken  and  sold  to  the  said  Pemiscot 
County  Abstract  &  Investment  Company  for 
that  sum,  payable  one  year  after  the  date 
of  said  sale;  and  the  said  Pemiscot  County 
Abstract  &  Investment  Company,  as  security 
for  the  payment  of  the  purchase  money  due 
for  said  school  lands,  has  executed  to  con- 
gressional township  No.  17,  range  13,  his 
bond,  dated  August  26th,  1907,  with  L.  h. 
Collins  and  Chas.  W.  Shields  as  securities, 
whereby  they  undertake  to  pay,  one  year 
after  the  date  thereof,  the  said  sum  of  eleven 
thousand  dollars,  with  interest  thereon  at 
the  rate  of  ten  i>er  cent  per  annum  from 
the  date  of  said  bond  until  paid,  which  said 
bond  has  by  me  been  duly  filed  in  the  ofiBce 
of  the  clerk  of  the  county  court  of  said 
county;  and  this  certificate,  after  full  pay- 
ment shall  have  been  made,  shall  entitle  the 
said  purchaser  to  a  patent  for  the  lands  pur- 
chased as  hereinbefore  set  forth. 

"Witness  my  hand  as  sheriff  of  Pemiscot 
county,  Missouri. 

"Chaa.  a  Pierce.  Sheriff." 

The  defendants  thereupon  introduced  a 
certified  copy  of  the  bond  given  for  the  pur- 
chase price  at  the  sale  mentioned  In  the 
certificate,  which  is  as  follows: 

"Twelve  months  after  date,  we  or  either  of 
ns  promise  to  pay  to  the  county  of  Pemiscot, 
in  the  state  of  Missouri,  for  the  use  and 
benefit  of  the  capital  fund  of  school  town- 
ship No.  17,  range  13  east,  of  said  county, 
the  sum  of  eleven  thousand  dollars,  for  val- 
ue received,  with  Interest  from  date  at  the 
rate  of  8  i)er  cent,  per  annum  and  all  in- 
terest not  punctually  paid  shall  become  as 
principal  and  bear  the  same  rate  of  inter- 
est This  bond  bdng  for  the  purchase  mon- 
ey for  the  following  described  school  land, 
to  wit  the  north  half  of  the  northeast  quar- 
ter, the  southeast  quarter  of  the  northeast 
qaarter,  the  north  half  of  the  northwest 
quarter,  the  west  half  of  the  southwest  quar- 
ter, and  the  southeast  quarter,  all  of  section 


16,  In  township  17  north  of  range  13  east 
It  is  hereby  agreed  and  understood  that 
should  the  title  to  this  land  fall,  or  be  ad- 
judged not  in  Pemiscot  county,  or  the  pur- 
chasers at  the  school  fund  sale,  or  the  prin- 
cipal in  this  bond,  then  this  bond  is  void, 
and  no  suit  shall  be  brought  hereon  nor 
shall  any  signer  hereof  be  liable,  nor  shall 
any  interest  be  chargeable  to  the  makers 
hereof. 

"Sold  by  an  order  of  the  Pemiscot  county 
court  on  the  12th  day  of  June,  1907.  A  lien 
is  hereby  created  against  said  above  de- 
scribed land  in  favor  of  said  county  for  the 
use  and  benefit  aforesaid,  for  the  full  amount 
of  said  purchase  money  and  interest 

"Given  under  our  hands  and  seals  this  the 
26th  day  of  August,  1907. 
"Pemiscot  County  Abstract  &  Investment  Co. 
"Chas.  W.  Shields, 
"L.  L.  Collins." 

They  also  introduced  testimony  for  the 
purpose  of  proving  the  affirmative  defense 
stated  in  the  answer. 

The  court  found  that  the  "plaintiff  has  no 
right  title,  estate,  or  Interest,  in  any  quan- 
tity or  quality  whatever,  in,  and  that  it  is 
not  the  owner  of,  the  real  estate  described 
In  plaintiff's  petition."  St  therefore  dis- 
missed both  counts  of  the  petition. 

The  first  question  to  be  considered  is 
whether  the  plaintiff,  by  its  purchase  at  the 
sheriffs  sale  of  the  land  in  question,  acquir- 
ed any  interest  as  against  the  state  and  its 
beneficiaries  under  the  act  of  Congress  of 
March  6,  1820;  for  if  it  did  not  the  proper 
parties  are  not  now  before  the  court  to  en- 
able us  to  pronounce  an  effective  Judgment 
upon  the  other  questions  raised  with  refer- 
ence to  this  title.  By  section  6  of  the  act 
in  question  the  Congress  proposed,  and  the 
people  of  the  state  of  Missouri  duly  accept- 
ed, the  proposition  "that  section  numbered 
sixteen  in  every  township  •  •  •  shall 
be  granted  to  the  state  for  the  use  of  the 
Inhabitants  of  such  township,  for  the  use 
of  schools."  Act  March  6,  1820,  c.  22,  3 
Stat  at  Large,  547.  While  the  title  was 
thus  placed  in  the  state,  the  beneficial  own- 
ers were  the  people  of  the  township.  Act- 
ing upon  this  theory  the  Legislature  (B.  S. 
1899,  i  8161),  while  It  gave  the  county  court 
the  power  to  direct  the  sale  of  these  lands, 
required,  as  a  condition  precedent  to  its 
exercise,  a  petition  from  the  beneficial  own- 
ers, the  people  of  the  township.  In  making 
the  order  the  county  court  exercises  no  ju- 
dicial function.  The  statute  requires  that 
upon  the  prescribed  petition  from  the  bene- 
ficial owners  it  shall  make  the  order.  That 
this  petition  is  jurisdictional  has  been  con- 
sistently held  by  this  court  No  right  can 
be  acquired  through  the  sale  without  It  and 
without  independent  proof  of  its  existence 
the  purchaser  cannot  entitle  himself  to  the 
patent  which  is  to  invest  him  with  the  legal 
title.  Doddridge  v.  Patterson,  222  Mo.  146, 
121  S.  W.  72;  McDonald  v.  Mangold,  61  Mo. 
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App.  291,  affirmed  Eaton  y.  St  Charles 
County,  70  Mo.  492;  Bonsor  t.  Madison 
County,  204  Mo.  84,  102  S.  W.  494.  This 
exact  question  having  been  before  this  court 
in  Doddridge  v.  Patterson,  supra,  so  late  as 
the  April  term,  1909,  and  having  been  de- 
cided as  above  Indicated,  following  the  oth- 
er cases  cited,  it  cannot  be  treated  as  one 
of  first  impression. 

For  the  reasons  stated,  the  judgment  of 
the  Ste.  Genevieve  circuit  court  is  afSrmed. 

PER  CUBIAM.  The  foregoing  opinion  of 
BROWN,  C,  is  adopted  as  the  opinion  of  the 
court     All  concur. 


HARRIS  T.  KANSAS  CITY  SOUTHERN 

RY.   CO. 

(Supreme  Court  of  Missouri,  Division  No.  1. 

May  31,  1913.) 

1.  Masteb  ano  Sebvant  (IS  101,  102*)— Safe 
Afpxiarces. 

A  master  must  furnish  a  servant  with 
reasonably  safe  tools  and  appliances  with  which 
to  work. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  K  135,  171,  174,  178-184, 
162 ;    Dec.  Dig.  §{  101,  102.»] 

2.  Apfeax  awd  Ebbob  (8  1039*)— Pleadino— 
contbibutobt  negligence. 

Where  plaintiff's  proof  shows  his  contribu- 
tory negligence,  the  character  of  defendant's 
pleading  is  immaterial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and  Er- 
ror, Cent  Dig.  {|  4075-4088 ;  Dec.  Dig.  { 1039.*] 

3.  Mabtbb  ard  Sebvant  (|  281*)— Injttbt  to 
Sebvant— Actions— OoNTBiBUTOBT    Neoli- 

aXNOK. 

In  an  action  by  a  servant  injured  in  pull- 
ing spikes  from  railroad  ties,  evidence  helii  to 
show  that  the  servant's  contributory  negligence 
was  the  proximate  cause  of  the  injury. 
.  [Eld.  Note. — For  other  cases,  see  Master  and 
Servant  Cent   Dig.  {$  987-990;   Dec.  Dig.   J! 

^ol.    J 

Appeal  from  Circuit  Court,  Newton  Coun- 
ty;   P.  C.  Johnston,  Judge. 

Action  by  Samuel  Harris  against  the  Kan- 
sas City  Southern  Railway  Company.  From 
a  Judgment  for  plaintiff,  defendant  appealed 
to  the  St  Louis  Court  of  Appeals,  which 
reversed  the  Judgment  on  a  majority  opinion, 
and  the  cause  thereafter  was  duly  certified 
to  the   Supreme   Court     Reversed. 

Gyms  Crane,  of  Kansas  City,  Mo.,  and  O. 
L.  Cravens,  of  Neosho,  for  appellant  Ben- 
ton &  Ruarii,  of  Neosho,  for  respondent 

GRAVES,  J.  Plaintiff,  once  a  section  man 
In  the  employ  of  defendant,  sues  for  dam- 
ages In  the  sum  of  $4,000  for  injuries  alleged 
to  have  been  sustained  by  him,  whilst  In  de- 
fendant's service,  by  reason  of  having  had 
furnished  to  him  a  defective  clawbar  with 
which  to  pull  spikes  from  railroad  ties.  He 
recovered  by  the  verdict  of  a  Jury  |500,  and 
from  a  judgment  upon  such  verdict  the  de- 
fendant appealed  to  the  St  Louis  Court  of 


Appeals,  where  by  the  majority  opinion  tbe 
judgment  was  reversed  (146  Mo.  App.  524, 
124  S.  W.  576) ;  but  by  a  dissenting  opinion 
the  cause  was  duly  certified  to  this  court 
for  determination.  Negligence  is  thus  tSta.rg- 
ed  in  the  petition:  "That  as  plalntUTs  em- 
ployer, It  was  defendant's  duty  to  famisb 
plainduff  wit^  good  and  reasonably  safe 
tools  with  which  to  perform  his  work.  That 
the  defendant,  wholly  disregarding  its  daty 
in  that  behalf,  furnished  to  plalntUC  a  claw- 
bar  which  was  old,  worn,  bent,  and  out  of 
repair,  and  the  claws  of  said  bar  sprung  and 
spread  apart,  so  that  the  claws  of  said  bar 
would  not  hold  upon  a  spike  when  in  use, 
which  said  fact  was  well  known  to  defend- 
ant, bnt  was  unknown  to  plaintiff  and  could 
not  have  been  discovered  by  the  exercise  of 
due  care  on  his  part  That  whUe  plaintiff^ 
in  the  performance  of  his  duty,  was  en- 
gaged in  the  performance  of  his  duties,  and 
using  the  said  defective  clawbar,  the  plain- 
tiff placed  the  claws  of  the  said  bar  under  a 
spike  and  threw  his  weight  upon  the  bar  so 
as  to  draw  or  remove  the  spika  That  the 
claws  of  the  said  defective  clawbar,  on 
account  of  the  bent,  worn,  and  old  condition 
and  being  out  of  repair,  slipped  off  the  said 
spike,  thereby  throwing  plaintiff  violently  to 
the  ground,  where  his  knee  came  in  violent 
contact  with  another  spike  or  piece  of  Iron, 
whereby  his  knee  was  greatly  bruised  or  in- 
jured." The  material  portion  of  the  answer, 
after  a  general  denial,  reads:  "Further  an- 
swering, defendant  says  that  plaintitrs  in- 
juries, if  any,  were  caused  solely  by,  and 
are  due  directly  to,  his  own  carelessness  and 
negligence  and  that  of  his  coemploy^  all 
directly  contributing  thereto;  and  that  the 
Injuries,  if  any,  to  the  plaintiff,  were  due  to 
risks  assumed  by  plaintiff  in  his  employment 
and  work  for  defendant"  We  find  no  reply 
in  the  abstract  of  record;  but  this  is  im- 
material, as  the  case  proceeded  below  as 
if  one  had  been  filed. 

Plaintiff  in  his  testimony  says  that  he  was 
a  farmer,  30  years  old,  and  liad  lived  all  his 
life  near  Tipton  Ford,  a  point  on  defendant's 
railroad;  that  he  had  worked  on  the  "extra 
gang"  for  a  few  days  at  a  time  previous  to 
his  last  employment  by  the  defendant;  that 
he  had  been  working  on  the  section  some 
four  or  five  days,  when  the  foreman  gave  him 
a  clawbar,  and  put  him  and  one  Morris  to 
pulling  spikes  from  some  ties  which  had  been 
piled  up  along  the  railroad;  that  this  was 
on  November  21,  1906;  that  be  bad  no  ex- 
perience in  the  use  of  clawbars;  that  the 
foreman  had  never  told  him  about  the  bar 
given  to  lilm;  that  the  clawbar  was  "all 
worn  out  between  the  forks  and  wonld  not 
pull" ;  that  Morris  drove  the  claws  of  the 
bar  under  the  spike's  head  with  a  hammer 
or  maul,  and  that  both  of  them  would  then 
bear  down  on  the  handle  of  the  bar  to  pull 
the  spike;    that  this  was  done  each  time 
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until  the  time  he  was  hnrt;  that  the  daw- 
bar  would  slip  off  three  or  four  times  In 
pulling  each  spike ;  that,  when  he  was  hurt, 
Morris  had  driven  the  claws  under  the  spike, 
and  he  then  without  Morris'  assistance  at- 
tempted to  pull  the  spike;  that  in  so  doing 
he  threw  his  whole  weight  upon  the  bar,  and 
when  It  slipped,  as  it  had  done  every  time 
theretofore,  he  was  thrown  down  and  sbruck 
his  knee  upon  the  head  of  a  spike,  and  thus 
received  the  injury  to  the  knee  complained 
of  in  this  action.  On  his  cross-examination 
he  thus  describes  .the  situation:  "Q.  How 
many  spikes  did  you  pull  before  this  acci- 
dent? A.  I  think  about  ten,  I  guess.  Q. 
Did  It  slip  out  any  other  time?  A.  Yes, 
sir;  four  or  five  times  on  every  spike.  Q. 
Four  or  Ave  times  before  that?  A.  On  every 
spike.  Q.  Slipped  on  every  spike?  A.  Yes, 
sir.  Q.  Did  you  see  this  other  man  work- 
ing with  this  bar  before  you  got  It?  A. 
Which  man?  Q.  Joe.  Morris.  A.  We  was 
both  working  there  together.  Q.  Did  you 
work  with  this  clawbar?  A.  No,  sir;  gen- 
erally always  drove  it  up  vrtth  a  hammer. 
Q.  Was  he  driving  It  up  at  the  time  you  was 
injured?  A.  Yes,  sir;  he  drove  It  up.  Q. 
Where  was  he  at  that  particular  time?  A. 
Standing  by  me.  Q.  Looking  at  you?  A. 
I  don't  know,  he  was  there  ready  to  bear 
down  on  the  bar  when  I  did.  Q.  Did  he 
bear  down  on  the  bar  with  yoii?  A.  No,  sir. 
Q.  Did  he  bear  down  on  the  bar  those  other 
times  when  It  had  slipped  off  the  spikes? 
A.  Yes,  sir.  Q.  Did  you  fall  the  other  times? 
A.  No,  sir;  never  fell  before.  Q.  How  does 
it  happen  you  didn't  fall  before?  A.  Just 
happened  I  didn't  bear  down  hard  enough  to 
fall;  throw  my  weight  on  it  hard  enough 
to  fau.  Q.  Did  you  throw  more  weight  onto 
this  one  than  the  others?  A.  On  that  one, 
I  tbrowed  my  whole  weight  on  it  Q.  Did 
you  fall  because,  you  didn't  have  a  good  hold 
on  the  bar?  A.'  I  had  hold  on  the  bar.  Q. 
Yon  did  have  a  good  hold?  A.  Yes,  sir; 
the  bar  fell  when  I  did.  Q.  What  made  you 
say  you.  thought  you  had  a  good  hold  on  the 
bar?  A.  I  said  I  thought  I  had  a  good  hold 
on  the  spike  with  the  bar.  Q.  You  didn't  say 
spike  a  while  ago.  A.  That  is  what  I  was 
talking  about  Q.  Did  Morris  fall  when  he 
was  using  this  spike  puller?  A.  No,  sir;  he 
never  would  bear  down,  hard  enough  on  It 
to  fall.  Q.  That  is  what  makes  it  fall, 
bearing  hard  on  It?  A  The  bar  slips  Is 
what  makes  it  falL  Q.  What  makes  you  say 
he  didn't  bear  hard  enough  to  fall?  A.  He 
never  did  fall.  Q.  How  long  was  this  pro- 
jecting point  of  the  bar  that  you  have  de- 
scribed to  the  jury?  A.  I  suppose  about  as 
long  as  your  fingers.  Q.  And  the  place  Is 
about  as  big  as  this  when  your  fingers  are 
spread  apart?  A.  Only  they  are  worn  out 
Q.  How  big  are  they  naturally?  A.  The 
other  one  was  not  half  as  wide  in  between 
as  this  old  one,  the  good  one  wasn't" 

As   we  gather   It   from   the   evidence,   a 
clawbar  is  a  bar  of  iron  5  or  6  feet  In  length. 


having  at  one  end  two  forks  something  like 
those  of  the  ordinary  clawhamm^,  and  back 
of  these  claws  or  forks  was  the  heel,  which 
extended  back  of  the  handle  as  the  prongs 
or  claws  extended  to  the  front  of  the  handle 
or  bar.  This  heel  served  a  dual  purpose,  I. 
e. :  (1)  The  operative  struck  it  with  a  maul 
to  drive  the  claws  under  the  head  of  the 
spike;  and  (2)  it  served  as  a  fulcrum  when 
the  operators  bore  down  upon  the  handle 
to  draw  the  spike.  It  is  shown  that  these 
forks  or  claws  were  worn  so  that  they  were 
wider  apart  than  in  a  new  bar,  and  that  the 
heel  was  battered  from  the  use  of  the  maul 
or  hammer.  Other  matters  of  evidence  may 
be  required  and  wUl  be.  given  in  the  course 
of  the  opinion  at  the  proper  point.  For'the 
present  this  sufficiently  states  the  case. 

[1]  That  It  is  the  general  law  that  the 
master  must  furnish  to  the  servant  a  reason- 
ably safe  tool  or  appliance  with  which  to 
work  cannot  be  questioned.  In  this  case 
able  counsel  for  defendant  urges  with  much 
force  that  the  broad  rule  do^  not  and  should 
not  apply  to  simple  appliances,  such  as  the 
one  here  Involved.  Much  learning  Is  collated 
upon  this  question  as  well  as  upon  oth^ 
questions.  Much  is  said  by  our  Brothers  on 
the  Court  of  Appeals,  but  to  my  mind  we 
need  not  go  into  these  contested  questions 
for  a  determination  of  this  case. 

[2,  S]  This  case  is  determined  by  plain- 
tiff's statement  of  the  facts.  Grant  It  that 
he  did  not  at  first  fuUy  appreciate  the  con- 
dition of  this  clawbar,  because  that  can  be 
granted  and  leave  the  net  result  the  same. 
Plaintiff  says  that  they  used  this  bar  upon 
ten  spikes  before  they  used  it  upon  the  one 
being  pulled  at  the  time  of  his  alleged  In- 
juries. He  further  says  that  It  slipped  off 
of  each  of  these  spikes  four  or  five  times. 
Yet  with  this  knowledge,  gained  by  this  ex- 
perience, when  the  clawbar  is  placed  upon 
the  last  spike,  without  waiting  for  the  help 
of  his  coemploy6,  he  deliberately  threw  his 
whole  weight  upon  the  bar.  When  he  did 
this,  he  had  good  reasons  to  know  that  the 
bar  would  slip,  and,  if  it  did  slip,  he  knew 
that  he  must  fall.  With  his  whole  weight 
thrown  upon  the  bar,  he  could  do  nothing 
else  but  fall,  if  the  bar  slipped  from  the 
head  of  the  spike.  As  a  man  of  any  sense, 
he  knew  that  he  must  fall  from  this  act 
if  the  bar  should  slip,  and  he  further  knew 
that  the  bar  had  slipped  upon  each  and 
every  previous  spike.  As  to  the  latter  he  so 
testifies.  Had  he  waited  for  his  coemploy^ 
and  had  he  not  thrown  his  whole  weight  up- 
on the  bar,  the  result  would  have  been  differ- 
ent, although  the  clawbar  might  have  slip- 
ped. The  act  of  throwing  his  whole  weight 
upon  this  clawbar,  under  the  circumstances 
of  this  case,  was  negligence  upon  the  part 
of  the  plaintiff,  and  this  negligence  was  the 
direct  and  proximate  cause  of  his  Injury. 
Such  negligent  act  may  have  been  combined 
with  negligence  of  the  defendant  in  produc- 
ing the  injury,  but  this  does  not  help  the 
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plaintiff's  case.  To  my  mind  the  case  turns 
more  upon  the  facts  than  upon  the  law. 
We  can  concede  all  the  legal  questions  con- 
tended for  by  the  able  counsel  for  plaintiff, 
but  we  cannot  concede  from  this  case  this 
patent  fact  made  apparent  by  plaintiff's  ver- 
sioa  of  his  case.  If  for  no  other  reason, 
this  judgment  should  be  reversed  on  the 
ground  of  plaintifTs  contributory  negligence, 
which  contributory  negligence  Is  made  to  ap- 
pear by  the  evidence  for  plaintiff.  Where 
the  contributory  negligence  is  made  to  ap- 
pear by  the  plaintiff's  proof  of  his  case,  the 
character  of  defendant's  pleadings  Is  not 
very  material.  Sissel  v.  Railroad,  214  Mo. 
616,  113  S.  W.  1104,  15  Ann.  Cas.  429. 

It  requires  no  citation  of  authority  upon 
the  proposition  that  if  the  negligence  of  the 
plaintiff,  coupled  with  the  negligence  of  the 
defendant,  is  the  proximate  cause  of  the  in- 
Jury,  then  the  plaintiff  cannot  recover.  In 
this  case  it  may  be  conceded  that  the  de- 
fendant was  negligent  in  furnishing  this  un- 
safe simple  tool  or  appliance,  and  yet  the 
injury  would  not  have  occurred  but  for  the 
rash  and  negligent  conduct  of  the  plaintiff  In 
throwing  his  whole  weight  upon  a  clawbar 
which  he  knew  had  slipped  upon  each  previ- 
ous spike.  To  use  his  own  language,  "I 
throwed  my  whole  weight  on  it."  The  most 
inexperienced  boy  should  have  known  better 
under  the  facts  disclosed  by  this  record. 

Let  the  judgment  be  reversed.  All  con- 
cur; WOODSON,  P.  J.,  In  result 


RILEY  et  aL  v.  O'KELLT  et  aL 

(Supreme  Court  of  Missouri,  Division  No.  1. 
May  31,  1913.) 

1.  Ejectment    (|  82*)— Quietirq   Title    (| 
43*)— Issues— Title    of    CoiutON    Anobs- 

TOB. 

Where  in  actions  to  quiet  title  or  in 
ejectment  the  adversary  parties  prove,  admit, 
or  assume  a  common  source  of  title,  the  only 
issue  is  which  of  the  parties  acquired  the  title 
of  the  common  ancestor  or  grantor,  and  such 
common  ancestor's  or  grantor's  title  is  not  in 
issue. 

[Ed.  Note.— For  other  cases,  see  Ejectment, 
Cent.  Dig.  U  222-228;  Dec.  Dig.  §  82;» 
Quieting  TiUe,  Cent.  Dig.  8§  84r-87;  Dec. 
Dig.  I  Is.*] 

a  P1.EADIN0     ({     480*)—IssuEa— Title     of 

Common  Ancestok. 

In  an  action  to  quiet  title,  in  which 
plaintiffs  relied  upon  the  title  of  J.  Q.  C, 
daimed  to  have  been  acquired  from  the  coun- 
ty and  in  which  defendant  offered  in  evidence 
a  deed  to  him  from  J.  J.  C.  stating  that  he 
did  so  on  the  ground  that  it  had  not  been 
shown  that  J.  .J.  C.  was  not  an  heir  of  J.  Q. 
C.  "who  entered  this  land  and  baa  been  dead 
for  40  years,"  and  requested  instructions 
based  on  the  theory  that  J.  Q.  C.  obtained  ti- 
tle, the  doctrine  of  common  ancestor  applied, 
and  plaintiff's  failure  to  prove  that  J.  Q.  C. 
acquired  title  from  the  county  was  not  fatal. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent.  Dig.  S$  1438-1441;    Dec.  Dig.  §  430.*] 


3.  TaiAL  (I  418*)— DEWTTitBEB  TO  Etidbnck— 
Waiver. 

Where  in  an  action  to  quiet  title  plain- 
tiffs failed  to  prove  that  the  party  under 
whom  they  claimed  acquired  title  from  the 
county,  but  defendant  after  demurring  to  the 
evidence  offered  evidence  and  asked  instruc- 
tions basing  their  title  on  the  title  of  the 
party  under  whom  plaintiffs  claimed,  they 
waived  such  failure  of  proof,  since  they  were 
bound  to  stand  on  their  demurrer,  and,  hav- 
ing failed  to  do  so,  plaintiffs  were  entitled  to 
the  benefit  of  any  testimony  and  proceedings 
subsequently  had  in  the  case  in  determining 
whether  they  had  established  their  cause  of 
action. 

[EM.  Note. — For  other  cases,  see  Trial  Cent 
Dig.  I  981;  Dec.  Dig.  f  418.*] 

4.  Attoknet  and  Client  ({  70*)— Proof  of 
Attobney's  Authoritt  —  Pbesumftions 
AND  Burden. 

The  authority  of  a  duly  licensed  and 
practicing  attorney  to  represent  the  party  in 
whose  behalf  he  appears  in  an  action  is  pre- 
sumed until  challenged  in  some  adequate  way, 
and  the  burden  of  disproving  such  authority 
is  on  the  party  questioning  It,  unless  the 
client  denies  the  authority,  in  which  case  the 
burden  is  on  the  attorney. 

[Ed.  Note.— For  other  cases,  see  Attorney 
and  Client  Cent  Dig.  i  95;   Dec  Dig.  f  70.*] 

5.  Attobnet  and  Client  (|  71*) — Proof  of 
Attorney's  Autuority  —  Manner  of 
Chaixenqino  Authobitt. 

The  defendants  in  an  action  could  not 
challenge  the  authority  of  plaintiff's  attorney 
to  represent  one  of  the  plaintiffs  by  merely 
offering  evidence  on  the  trial  that  he  had  not 
been  expressly  authoriised,  but  should  have 
challenged  his  authority  by  a  motion  support- 
ed by  affidavits. 

[Ed.  Note.— For  other  cases,  see  Attorney 
and  Client  Cent  Dig.  K  97-101;  Dec.  Dig. 
i  71.*) 

Appeal  from  Circuit  Court,  Pemiscot  Coan- 
ty;  Robert  O.  Ranney,  Special  Judge. 

Action  by  H.  C.  Riley,  Jr.,  and  another, 
against  H.  H.  O'Kelly,  Jace  Fisher,  and  an- 
other. From  a  judgment  for  plaintiffs,  the 
defendants  named  appeal.    AfBrmed. 

This  is  a  suit  to  quiet  title  to  80  acres  of 
land  lying  in  Pemiscot  county.  Mo.,  and 
which  is  a  part  of  the  donation  of  swamp 
and  overflowed  lands  made  to  this  state 
by  the  United  States  through  an  act  of  Con- 
gress, approved  28th  of  September,  1850, 
and  subsequently  granted  by  the  state  to  the 
said  county. 

By  an  act  of  the  General  Assembly  of 
this  state  (Session  Acts  1855,  p.  154),  provi- 
sion was  made  through  the  instrumentality 
of  registers  of  lands  and  receivers  of  public 
moneys  within  certain  counties  of  the  state 
for  the  acquisition  of  title  to  such  lands 
under  a  patent  to  be  issued  by  the  Governor 
of  the  state  upon  compliance  by  the  pur- 
chasers with  the  provisions  of  said  act. 
This  statutory  rule  obtained  in  such  matters 
until  February  27,  1857  (Session  Acts  1856- 
57,  p.  271),  when  the  Legislature  provided 
for  the  Issuance  of  patents  to  such  Rinds  to 
purchasers  after  that  date  in  certain  coun- 
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ties,  Inclndlag  Pemiscot,  by  anthorizlng  end 
directing  the  patents  to  be  made  In  the 
name  of  the  state  and  under  the  seal  of 
the  county  court  of  said  counties  "signed  by 
the  president  thereof,  and  attested  by  the 
clerk"  whenever  it  was  shown  that  the  gran- 
tee had  made  full  payment  for  such  lands 
according  to  the  tern^s  of  sale  and  In  con- 
formity with  the  statutes  authorizing  the 
sale.  Said  act  further  provided  (section 
3):  "Such  patent  shall  be  recorded  before 
delivery  In  the  office  of  the  clerk  of  the  courts 
issuing  the  same,  and  such  patent  and  the 
record  thereof,  by  such  clerk,  or  by  any 
other  officer  authorized  to  record  deeds 
and  other  instruments  In  writing,  and  copies 
of  such  records,  duly  authenticated,  shall 
be  received  in  evidence  in  all  courts,  and 
other  places,  In  the  same  manner,  and  with 
like  effect,  and  may  be  used  as  fully  for  all 
purposes  as  patents  for  lands  issued  by  the 
United  States,  or  deeds  duly  proven  or  ac- 
knowledged, or  the  record  of  the  same  are 
received,  or  can  tie  used  in  this  state,  and 
shaU,  at  all  times,  and  In  all  courts,  and 
other  places,  be  received  as  prima  fade  evi- 
dence of  title  to  the  lands  and  real  estate 
therein  named."  The  statute  also  made  it 
the  duty  of  the  government  to  furnish  to  the 
said  counties  a  list  of  the  same  swamp  lands 
lying  therein  which  should  be  recorded  in 
the  office  of  the  recorder  of  deeds  and  filed 
In  the  office  of  the  clerk  of  the  county  court 
and  sbonld  be  made  a  public  record,  and  that 
copies  of  said  list  or  the  record  thereof 
should  be  prima  facie  evidence  that  the 
lands  therein  described  were  granted  by 
Congress  to  this  state  and  by  this  state  do- 
nated to  such  counties.  The  act  further  pro- 
vided that  It  should  be  "a  public  act  and  in 
force  from  Its  passage."  In  order  to  carry 
out  the  provisions  of  this  act,  and  at  the 
same  session,  the  General  Assembly  on  No- 
vember 4,  1857  (Acts  of  Adg.  Sess.  1857,  p. 
269),  passed  an  act  entitled  "An  act  supple- 
mentary to  an  act,  entitled  'An  act  in  rela- 
tion to  the  disposal  of  swamp  lands  In  the 
counties  of  Cape  Girardeau,  Dunklin,  Missis- 
sippi, New  Madrid  and  Pemiscot,  approved 
February  27,  1857.'  Be  it  enacted  by  the 
General  Assembly  of  the  state  of  Missottri, 
as  follows.  Sec.  1.  That  the  secretary  of 
state  is  hereby  required  to  return  by  due 
course  of  mail,  all  the  certificates  of  entry 
and  payment  of  and  for  said  lands,  to  the 
respective  county  courts  named  in  said  act, 
and  that  the  county  courts  of  the  respective 
counties  so  named  shall  have  the  entire  con- 
trol of  the  matters  contemplated  in  said 
act,  any  law  to  the  contrary  notwithstand- 
ing. This  act  to  be  in  force  from  and  after 
its  passage.     Approved  November  4,  1857." 

The  public  records  of  Pemiscot  county 
were  destroyed  by  flre  in  1882. 

Carleton's  Abstract  (see  respondents'  ad- 
ditional abstract)  was  offered  in  evidence 
on  the  trial  of  this  case  and  contains  the 


following  recitals:  "Date  January  25,  1858 
No.  of  entry  815  to  whom  sold  John  Q.  Cor- 
mack.  Residence  Pemiscot  county,  Missouri, 
description  of  land  east  half  of  the  south- 
east Qr.,  section  7,  township  20,  range  13 
east;  number  of  acres  80;  price  per  acre, 
$1.25  amount  received,  $100.00  total  $100.00, 
script  No.  7»1." 

The  plaintiffs  adduced  evidence  that  John 
Q.  Cormack,  who  was  spoken  of  by  some 
of  tbe  witnesses  by  the  surname  of  Cormack 
or  McCtermack,  lived  upon  this  land  five  or 
six  years  after  the  date  (January  25,  1858) 
mentioned  in  the  above  excerpt  from  Carle- 
ton's  Abstract,  when,  about  1866,  he  died, 
leaving  a  widow  and  five  children,  four  of 
whom  died  without  issue  and  one  left  as  his 
sole  heir  died  leaving  her  plaintiff  Lavinia 
Beach;  that  the  widow  subsequently  married 
a  Mr.  Garner,  to  whom  she  bore  several  chil- 
dren, and  died  leaving  these  and  her  grand- 
daughter, plaintiff  Lavlnla  Beach,  as  her 
heirs;  that  plaintiff  H.  G.  Riley,  Jr.,  has 
acquired  by  deeds  all  the  Interest  of  the  said 
Gamer  children  in  and  to  said  lands.  Plain- 
tlfts  adduced  oral  testimony  tending  to  prove 
that  McCormack  purchased  the  land  in  ques- 
tion by  scrip  which  had  been  given  him  for 
work  done  upon  the  construction  of  a  levy 
built  In  Pemiscot  county  prior  to  the  Civil 
War. 

There  were  three  defendants  to  the  cause 
of  action  brought  by  said  Henry  C.  Riley 
and  Lavlnla  Beach,  two  of  whom  answered, 
claiming  title  In  fee  to  the  land.  The  other 
answered  separately  also  claiming  title  In 
fee  to  the  land,  and  denying  that  his  code- 
fendants  liad  any  interest  or  title  therein. 

At  the  close  of  plaintiffs'  case,  defendants 
filed  a  demurrer  to  the  evidence,  which  was 
overruled.  Thereupon,  defendants  introduced 
J.  R.  Brewer,  who  testified  that  he  was  one 
of  the  attorneys  in  the  case  and  that  he 
made  Lavinia  Beach  a  coplalntUf  in  the  case 
prior  to  going  into  trial;  that  he  had  no 
communications  from  her  on  the  subject, 
but  that  he  discovered  that  she  was  one  of 
the  heirs  and  was  requested  to  do  so  by  a 
Mr.  Gamer,  who  was  her  balf-cousin.  The 
defendants  further  Introduced  in  admission 
that  a  suit  is  now  pending  in  the  circuit 
court  of  Pemiscot  county,  wherein  defendant 
John  Pigg  is  plaintiff  and  defendant  H.  H. 
O'Kelly  is  defendant  for  the  purpose  of  de- 
termining title  to  this  land.  The  defendant 
O'Kelly  then  offered  in  evidence  what  pur- 
ported to  be  a  warranty  deed  to  him,  dated 
January  25,  1909,  wherein  the  grantor  ap- 
peared to  be  John  J.  Cormack,  and  which 
purported  to  convey  this  land  for  a  consid- 
eration of  $5.  This  deed  was  objected  to  by 
counsel  for  plaintiff  on  the  ground  that  there 
was  no  evideuce  that  the  grantor  therein 
ever  owned  or  had  any  Interest  or  title  in 
this  land,  but  that  the  evidence  showed  the 
title  was  originally  in  John  Q.  Cormack. 
Thereupon  counsel  for  defendant  made  this 
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Statement  and  the  court  made  the  following 
reply: 

"Mr.  Collins:  We  hare  some  other  reasons; 
the  first  Is,  John  Q.  Gormack,  who  entered 
this  land,  had  been  dead  for  forty  years, 
and  not  John  J.  CSormack,  who  purports  to 
convey  this  land;  for  the  further  reason 
that  there  is  no  evidence  to  show  that' John 
J.  Cormack  Is  not  an  b^  of  John  Q.  C!or- 
mack. 

"Court:  If  this  Is  all  the  evidence  'yon 
have,  I  wUl  have  to  exclude  the  deed  from 
the  Jury.  The  proof  here  yesterday  shows 
very  clearly  that  the  man  who  owned  this 
land  died  In  1865,  a  good  many  years  before 
the  execution  of  this  deed  which  you  are 
offering  here  to-day.  There  Is  some  variance 
in  the  name  among  the  different  witnesses, 
but  it  has  been  clearly  shown  that  the  maa 
is  dead,  whether  Cormack  or  McCormack, 
and  that  being  the  case  he  could  not  make 
a  deed  to  your  man  in  1889  (1909). 

"To  the  exclusion  of  the  deed  the  defend- 
ant O'KeUy  excepts. 

"Mr.  Brewer:  We  would  like  for  the  rec- 
ord to  show  that  the  attorney  announced 
that  he  had  no  other  evidence. 

"Court:  Yes,  sir." 

Thereupon,  defendants  H.  H.  O'KeUy  and 
Jace  Fisher  prayed  the  court  to  give  an  In- 
struction that  under  the  pleadings  and  evi- 
dence plaintiffs  could  not  recover,  which  the 
court  refused,  and  instructed  the  Jury,  upon 
request  of  plaintiffs,  to  bring  in  a  verdict 
for  them,  which  was  accordingly  done.  The 
defendants  requested  and  the  court  refused 
their  instructions  B,  C,  D,  two  of  which  at- 
tempted to  connect  the  deed  to  O'KeUy  with 
the  title  which  John  Cormack  obtained  from 
the  county  In  1858,  and  the  third  conceded 
that  Oarleton's  Abstract  showed  title  in  said 
John  Cormack  In  1858.  After  the  overruling 
of  their  motion  for  new  trial,  two  of  the 
defendants  (the  third  not  appealing)  appeal- 
ed to  this  court  The  errors  assigned  will 
be  noticed  in  the  opinion. 

Ward  &  Collins,  of  CaruthersviUe,  for 
appellants.  Brewer  &  Riley,  of  New  Madrid, 
for  respondents. 

BOND,  J.  (after  stating  the  facts  as  above). 
I.  The  learned  counsel  for  appellants  concede 
in  their  brief  that  the  title  to  the  land  In 
suit  was  well  vested  In  Pemiscot  county. 
They  are  Justified  in  this  admission  because 
the  record  shows  this  was  accomplished  as 
provided  by  law  and  that  a  formal  patent, 
regular  in  all  respects,  from  the  state  to  the 
county,  was  Introduced  in  evidence.  But 
they  insist  that  there  is  no  adequate  proof  in 
the  record  that  the  county  ever  parted  with 
its  title  to  John  Cormack  or  John  Q.  Cor- 
mack, the  ancestor  under  whom  the  plaintiffs 
claim.  And  they  further  insist  that  the  rec- 
ord does  not  show  that  their  clients  claim 
title  under  said  Cormack  or  assumed  that  he 
had  title  to  the  land  In  question^ 


[1]  We  will  dispose  of  these  contentions  In 
the  inverse  order,  for  if  it  should  appear  that 
the  parties  to  this  case  as  they  stand  upon 
the  present  appeal  claimed  under  a  common 
ancestor  or  assumed  title  to  be  well  vested 
in  a  common  ancestor,  then  it  will  be  wholly 
unnecessary  to  inquire  as  to  the  validity  of 
the  title  of  such  ancestor.  For  the  only  ques- 
tion will  be  upon  whom  that  title  was  de- 
volved. 

The  rule  is  settled  in  this  state  that  where 
the  adversary  parties  in  actions  to  quiet  title 
as  well  as  In  actions  of  ejectment  hinge  their 
claims  of  title  to  the  property  in  controversy 
upon  that  of  a  common  grantor  or  ancestor, 
then  the  court  and  Jury  have  but  one  issue 
to  solve,  to  wit,  which  of  the  adversary  par- 
ties acquired  the  title  under  which  they 
respectively  claim?  And  in  determining  this 
Issue  It  is  sufficient  if  the  record  shows  that 
the  contending  parties  proved,  admitted,  or 
assumed  a  common  source  of  title.  Harrison 
Machine  Works  v.  Bowers,  2(X>  Mo.  235,  98 
S.  W.  770;  Charles  t.  White.  214  Mo.  loc. 
dt.  211,  212, 112  S.  W.  645,  21  L.  B.  A.  (N.  S.) 
481,  127  Am.  St  Rep.  674;  Maynor  v.  Land 
Co.,  236  Mo.  loc.  dt  728, 139  S.  W.  393 ;  Toler 
V.  Edwards,  155  S.  W.  pp.  26,  28  (Apr.  30, 
1913). 

[2]  In  the  case  at  bar,  the  defendants  of- 
fered evidence  of  no  title,  paper  or  possessory 
to  the  land  in  dispute  other  than  what  pur- 
ported to  be  a  deed  to  one  of  them  (O'KeUy) 
dated  the  26th  of  January,  1909,  signed  by 
one  John  J.  Cormack;  and  in  connection  with 
the  offer  of  this  deed  counsel  for  defendants 
stated  that  he  did  so  upon  the  theory  that  it 
had  not  been  shown  by  the  evidence  that  the 
purported  grantor  was  not  an  heir  of  the 
John  Q.  Cormack  "who  entered  this  land, 
and  has  been  dead  for  40  years."  As  this  was 
the  sole  evidence  of  the  title  of  the  appealing 
defendants,  and  as  the  concomitant  admis- 
sion made  by  their  counsel  at  the  time  it  was 
proffered  shows  that  its  purpose  was  to  con- 
nect the  claim  of  these  defendants  with  John 
Q.  Cormack,  the  conclusion  is  unavoidable 
that,  unless  they  could  thereby  deralgn  title 
from  John  Q.  Cormack,  they  had  none  what- 
ever to  rely  on  in  this  case.  This  deed  was 
excluded  from  the  evidence,  but  its  proffer 
and  the  reasons  given  therefor  demonstrate 
that  the  title  of  John  Q.  Cormack  as  a  com- 
mon ancestor  was  assumed  by  the  appealing 
defendants.  But  they  did  not  stop  there, 
for  the  record  shows  that  they  endeavored  by 
Instruction  B,  refused  by  the  court,  to  submit 
that  issue  to  the  Jury.  The  instruction  is,  to 
wit:  "B.  The  court  instructs  the  Jury  that 
one  John  Cormack  oitaineA  title  to  the  land 
in  controversy  from  Pemisoot  countv.  Mo.,  in 
t?ie  year  1858,  and  that  the  deed  offered  in 
evidence  by  defendant  H.  H.  O'Kelly  to 
himself  by  John  Cormack  makes  a  prima 
facie  case  that  said  defendant  is  the  owner 
of  said  land,  and  places  the  burden  of  dis- 
proving said  prima  fade  case  upon  the  other 
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defendants  and  plaintiffs;  and  unless  sucb 
prima  facie  case  Is  overcome  to  your  reason- 
able satisfaction  by  tlie  preponderance  of 
greater  weight  of  evidence,  your  verdict 
should  be  for  the  defendant  H.  H.  O'Kelly." 
(Italics  ours.)  And  sought  to  submit  the 
same  question  by  instructions  D  and  C 
framed  upon  the  theory  that  Carleton's  Ab- 
stracts disclosed  the  title  to  the  land  in  con- 
troversy to  have  vested  In  the  year  1858  In 
John  Cormack,  and  that  the  deed  proffered 
by  them  "was  prima  facie  evidence  that  said 
land  title  passed  to  said  defendant  H.  H. 
O'Kelly." 

It  is  evident  from  what  has  been  said  that 
the  appealing  defendants  not  only  attutned, 
but  conceded,  on  the  trial  of  this  case,  that 
all  the  title  they  had  depended  upon  the 
acquisition  of  the  title  of  the  John  Ck>r- 
mack  who  died  over  40  years  before  the  sign- 
ing of  the  deed,  which  they  offered  to  sustain 
their  claims,  by  a  person  whom  the  evidence 
did  not  connect  with  the  original  purchaser 
from  the  county,  either  as  heir,  devisee,  or 
grantee.  We  therefore  role  that  the  doctrine 
of  common  ancestor  allied  to  the  appealing 
defendanta 

[3]  II.  The  learned  counsel  for  defendants 
argue  that  the  Instructions  requested  by  them 
upon  the  theory  that  the  title  to  the  land  In 
dispute  was  well  vested  in  the  John  Q.  Cktr- 
mack,  ander  whom  plaintiffs  claim  were  not 
Intended  to  be  so  understood,  but  were  of- 
fered after  the  court  had  erroneously  over- 
ruled the  demurrer  to  the  evidence  at  the 
close  of  plaintiffs'  case,  wherefore  such  In- 
structions were  framed  to  make  the  best  they 
could  out  of  the  theory  of  the  court  that  the 
recitals  of  Carleton's  Abstracts  were  suffi- 
cient to  show  that  the  John  Q.  Cormack  (or, 
as  some  of  the  witnesses  called  the  same  per- 
son, John  McCormack)  had  acquired  the  title 
of  the  county  to  the  land  In  dispute.  But 
this  contention  of  the  counsel  overlooks  the 
well-settled  law  that,  if  they  Intended  to 
rely  upon  the  infirmities  of  the  plaintiffs' 
case,  it  was  their  duty  to  stand  upon  their 
demurrer  to  the  evidence  Interposed  at  the 
close  of  plaintiffs'  testimony.  For  if  they 
failed  to  do  that  and  subsequently  introduced 
testimony  on  their  own  behalf,  that  amounted 
to  a  waiver  of  their  previous  demurrer  to 
the  evidence.  Hilz  v.  Railway,  101  Mo.  loc. 
clt  42,  IS  8.  W.  946;  Prye  v.  Railway,  200 
Mo.  377,  98  S.  W.  566,  8  L.  R.  A.  (N.  S.)  1069; 
Klrkpatrick  v.  Pease,  202  Mo.  488,  101  S.  W. 
651;  Crawford  v.  Stodtyards,  215  Mo.  394, 
114  S.  W.  1057.  And  while  It  would  not 
deprive  them  of  their  subsequent  right  to 
demur  to  the  evidence  at  the  close  of  the 
entire  testimony  for  both  parties,  it  did  mak^ 
it  the  duty  of  the  court  in  the  consideration 
of  their  last  demurrer  to  give  the  plaintiffs 
the  benefit  and  aid  of  any  and  all  testimony 
and  proceedings  had  In  the  case,  and  made  it 
the  duty  of  the  court  to  overrule  the  second 
demurrer  to  the  evidence,  if  from  a  view  of 


the  entire  testimony  and  proceedings  and  all 
and  every  reasonable  Inference  to  be  drawn 
therefrom  the  jury  would  be  entitled  to  find 
for  the  plaintiffs.  Knorpp  v.  Wagner,  195 
Mo.  637,  93  S.  W.  961 ;  Charlton  v.  Railway, 
200  Mo.  413,  98  S.  W.  529;  Von  Trebra  v. 
Gaslight  Co.,  209  Mo.  648,  108  S.  W.  559; 
Pbelan  v.  Paving  Co.,  115  Mo.  App.  423,  91 
S.  W.  440. 

In  this  case  the  appealing  defendants  did 
not  stand  upon  their  demurrer  Interposed  at 
the  close  of  plaintiffs'  case,  but  proceeded  to 
put  in  testimony  upon  which  their  claims 
rested.  As  has  been  shown,  the  only  con- 
clusion which  could  have  becai  drawn  at  the 
close  of  the  entire  case  was  that  the  ad- 
versary itartles  were  contending  only  for  the 
title  of  John  Q.  Cormack  or  John  McCor- 
mack, as  all  of  the  witnesses  said  the  same 
man  was  called.  The  record  shows  by  undis- 
puted testimony  that  none  of  the  defendants 
got  any  part  of  the  title  of  this  man,  and 
that  the  title  of  his  heirs  and  distributees 
was  acquired  by  the  two  plaintiffs.  The 
court  therefore  did  not  err  in  overruling 
their  demurrer  Interposed  by  the  appealing 
defendants  at  the  close  of  the  entire  case. 
And  whether  or  not  he  might  have  erred  in 
overruling  the  demurrer  interposed  at  the 
end  of  plaintiffs'  case  is  not  a  question  for 
review,  since  appealing  defendants  did  not 
stand  on  that  demurrer. 

III.  This  renders  it  wholly  unnecessary  to 
pass  on  the  ruling  of  the  court  in  the  admis- 
sion of  the  recitals  from  Carleton's  Ab- 
stracts or  to  rule  on  the  admissibility  in  evi- 
dence of  the  original  books  kept  by  the  land 
register  and  receiver  of  public  moneys  in 
Pemiscot  county  which  were  excluded  by  the 
court  The  question  as  to  the  admissibility 
of  these  books  is  discussed  in  the  briefs  of 
the  respective  counsel,  and  attention  Is  di- 
rected to  that  fact  of  the  practical  necessity 
for  the  keeping  of  such  books  (although  not 
specifically  required  by  the  statute)  In  order 
that  the  registers  of  land  should  retain 
knowledge  of  locations  in  counties  where,  as 
in  Pemiscot,  most  of  its  territory  is  swamp 
or  overflowed  lands,  and  it  is  farther  sug- 
gested that,  in  some  rulings  heretofore  made 
as  to  the  admissibility  of  such  books  or  their 
contents  in  evidence,  the  mind  of  the  court 
was  not  directed  tu  the  statute,  set  out  in 
the  statement,  requiring  the  Governor  after 
November  4,  1857,  to  transmit  the  certificates 
Issued  by  such  ofilcers  to  the  counties  who 
thereafter  were  empowered  to  patent  swamp 
and  overflowed  lands.  And  hence  parties 
desiring  the  evidence  to  be  afforded  by  such 
certificates  could  not  after  that  date  obtain 
them  in  Jefferson  City;  and,  where  they 
were  burned  after  being  sent  to  the  counties 
(as  in  some  cases),  no  first-hand  evidence 
might  be  in  existence.  The  discussion  of 
these  questions  by  counsel,  though  illuminat- 
ing and  entertaining,  does  not  present  any 
I  matter  necessary  for  immediate  mUng,  since 
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the  present  case  Is  determinable  on  the 
grounds  heretofore  stated. 

[4, 6]  IV.  Some  complaint  Is  made  of  a 
want  of  authority  of  the  attorneys  tor  plain- 
tiffs to  represent  one  of  the  parties.  The 
authority  of  an  attorney  who  is  duly  licensed 
and  practicing  is  presumed  until  challenged 
in  some  adequate  way,  and  the  burden  of  dis- 
proving such  authority  is  imposed  upon  the 
party  questioning  it  unless  the  client  has  de- 
nied the  authority  of  the  counsel — in  which 
case,  the  burden  is  shifted  upon  the  attorney. 
4  Cyc.  p.  931b.  During  the  trial  of  this  case 
it  appeared  in  evidence  that  one  of  the  co- 
plaintiffs  (Lavlnia  Beach)  was  joined  as  such 
before  the  trial  began  at  the  request  of  her 
cousin;  that  she  was  a  nonresident  and  did 
not  directly  communicate  with  the  attorney 
for  respondents.  She  has  not  questioned  the 
authority  of  respondents'  attorney  to  repre- 
sent her,  neither  did  the  trial  court  do  so, 
nor  did  the  defendants  directly  challenge  the 
authority  of  respondents'  attorney  to  repre- 
sent her  by  motion  supported  by  affidavits  as 
is  the  proper  practice,  but  seek  to  do  so  in 
a  collateral  way.  This  they  cannot  do. 
Hence  nothing  is  presented  for  review  by  the 
point  attempted  to  be  made  in  this  way. 
4  Cyc.  930,  subsec.  6;  Miller  v.  Insurance  Co., 
233  Mo.  loc.  clt  95,  134  S.  W.  1003,  Ann.  Cas. 
1912C,  102;  Scott  v.  Royston,  223  Mo.  568, 
123  S.  W.  454;  Public  School  v.  Crumb,  157 
Mo.  loc.  clt  557,  57  S.  W.  1030;  Cochran  y. 
Thomas,  131  Mo.  258,  33  S.  W.  6. 

Under  the  entire  record  in  this  case,  the 
court  was  justified  in  directing  the  quieting 
of  title  of  plaintiffs  to  the  land  In  controversy 
against  the  appealing  defendants. 

The  judgment  Is  therefore  affirmed.  All 
concur. 


BENDER  v.  WEBER  et  nx. 

(Supreme  Court  of  Missouri,  Division  No.  1. 

May  31,  1913.) 

1.  Landlobd  and  Tenant  (§  167*)— Injuries 
TO  Third  I^rsons— Condition  of  Propeb- 
TT— Persons  Liable. 

Defendants  owned  a  group  of  buildings,  the 
ground  floors  and  basements  of  which  were  leas- 
ed for  business  purposes  and  the  upper  floors 
for  living  purposes.  In  the  rear  was  a  private 
passageway  about- 8%  feet  wide,  the  portion  of 
which  next  the  buildings  was  used  for  bread- 
boxes,  gasoline  tanks,  ash  bins,  and  cellarways. 
The  balance  of  the  passageway  about  6  feet 
wide  was  used  by  deliverymen  and  by  the  ten- 
ants in  common.  Plaintiff,  an  employe  of  one 
of  the  tenants,  entered  a  grocery  store  on  the 
premises  by  the  rear  door,  and  on  leaving  by  the 
same  door  fell  down  a  cellarway  leading  to  a 
basement  leased  to  the  tenant  who  conducted 
the  grocery  store.  The  upper  step  of  the  cellar 
stairway  was  about  nine  inches  west  of  the 
nearest  jamb  of  such  door.  The  stairway  was 
guarded  on  one  end  and  one  side  by  railings,  on 
the  second  side  by  the  wall,  the  second  end  be- 
ing open.  The  rear  door  was  not  intended  by 
defendants  as  a  means  of  access  to  the  store, 
and  they  did  not  Iinow  of  its  use  by  customers 
for  that  purpose.     Held,  that  defendants  were 


not  liable,  since  by  the  lease  of  the  store,  base- 
ment, and  stairway  the  exclusive  control  of 
the  access  to,  the  stairway  from  the  passageway 
or  from  the  rear  door  passed  to  the  tenant,  and 
hence  defendants  owed  the  tenant's  invitees  no 
duty  to  guard  the  entrance  to  the  cellarway. 

[Ed.  Note. — For  other  eases,  see  Landlord  and 
Tenant,  Cent  Dig.  U  668-674,  676-679;  Dec 
Dig.  i  167.»] 

2.  Landlord  and  Tenant  {§  167*)— Injuries 
to  Third  Persons— Case  Requibed  as  to 
Licensees. 

Plaintiff,  although  posmbly  an  Invitee  as 
to  the  tenant,  was  a  mere  licensee  as  to  defend- 
ants, and  they  were  therefore  not  liable  for  her 
injuries  In  the  absence  of  any  act  of  active  mis- 
chief on  their  part 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant  Cent  Dig.  i§  668-674,  676-679;  Dec 
Dig.  S  167.*] 

3.  Courts  (|  90*)— Rules  of  Decision— Pbe- 

CEDENCE. 

The  decisions  of  appellate  conrt*  on  one 
state  of  facts  may  not  be  applied  automaticaUy 
to  another  state  of  facts,  but  must  be  read  in 
the  light  of  the  very  case  In  which  they  were 
made. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  i$  313-321,  351;   Dec  Dig.  f  90.*] 

Appeal  from  St  Louis  Circuit  Court; 
Charles  Chaflln  Allen,  Judge. 

Action  by  Laura  Bender  against  Oeorge 
Weber  and  wife.  From  a  judgment  for 
plaintiff,  defendants  appealed  to  the  St  Lou- 
is Court  of  Appeals,  which  affirmed  the  judg- 
ment by  a  divided  court  and  certified  the 
case  to  the  Supreme  Court    Reversed. 

Claud  D.  Hall,  of  St  Louis,  for  appellants. 
John  A.  Talty  and  E.  V.  Selleck,  both  of  8t 
Louis,  for  respondent 

LAMM,  J.  Negligence.  Personal  injuries. 
Verdict  and  Judgment  for  plaintiff  for  $1,250. 
Appeal  to  the  St  Louis  Court  of  Appeals. 
Affirmed  there  by  a  divided  court  Certified 
here  under  section  6  of  the  1884  amendment 
of  the  Constitution.  The  pleadings  fill  no 
office  for  present  purposes. 

The  case  on  the  facts  is  this:  There  are 
two  streets  in  St  Louis  (Cardinal  and  La- 
clede) cutting  each  other  at  right  angles. 
In  one  of  such  angles  there  are  a  group  of 
buildings  owned  by  defendants,  husband  and 
wife.  The  ground  fioors  and  basements  of 
some  are  leased  for  business  purposes,  while 
the  upper  floors  of  those  and  the  whole  of 
the  other  buildings  are  flats  or  dwellings 
occupied  by  tenants  for  living  purposes. 
There  is  a  paved  private  courtyard  or  pas- 
sageway for  footmen  only  (somewhat  lUce  a 
patio)  for  access  to  the  rear  of  aU.  For 
convenience  of  expression,  we  will  call  it 
the  "courtyard,"  passim.  To  fill  its  office 
suitably  (which  office  was  that  of  giving  ac-^ 
cess  by  way  of  common  use  of  tenants,  and 
those  other  persons  having  a  right  to  go 
to  the  rears  of  the  group  of  buildings— e.  g., 
grocerymen,  meat  market  men,  milkmen, 
breadmen,  on  their  delivery  rounds),  said 
courtyard  runs  east  and  west  and  then  turns 
north,  taking  the  form  of  an  "L."    As  said. 


•For  othar  cases  see  sune  topic  and  section  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Key-No.  Series  &  Rep'r  Inaeze* 
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tbte  courtyard  la  private  property,  belongs  to 
defendants,  being  cut  off  by  lattice  screens 
from  both  Cardinal  and  Laclede,  wltb  latch- 
ed doors  In  the  screens  for  Ingress  to  and 
egress  from  the  courtyard.  It  Is  not  con- 
nected with  any  public  alley.  As  said,  de- 
fendants' tenants  made  common  use  of  this 
courtyard  when  occasion  called;  this  In  ad- 
dition to  the  use  mentioned  above.  A  minor 
or  sporadic  use  also  grew  up,  incident  to 
the  Wood  tenement,  which  will  be  recurred 
to  farther  on.  At  a  certain  place  in  this 
courtyard,  the  locus  in  quo,  it  is  8  feet  6 
Inches  wide  from  wall  to  wall;  i.  e.,  from 
north  to  south.  The  width  is  less  at  some 
other  places.  Ranged  along  the  sides  of 
this  courtyard  are  breadboxes,  gasoline  tanks, 
ash  blnis  (the  latter  possibly  permanent),  for 
the  convenience  of  tenants  (we  suppose  put 
there  by  them).  There  are  also  some  cellar- 
ways  running  east  and  west  lengthwise  with 
the  courtyard  and  hard  by  the  rear  building 
walls,  which  cellarways  lead  to  the  basement 
cellars  of  those  buildings  having  such  cel- 
lars.    These  cellarways  make  opening,  say, 

8  feet  long  and  2  feet  3  Inches  wide  several- 
ly. They  have  no  trapdoors  on  top  but  are 
cut  off  and  guarded  from  the  courtyard  by 
wooden  railings  or  banisters  at  one  end  and 
along  one  side  (the  other  side  being  protect- 
ed by  the  building  wall),  and  one  end  was 
left  open  at  the  head  of  the  cellar  stairway; 
the  latter  leading  down,  say,  8  feet  to  the 
outside  cellar  door  to  the  basement  proper. 
The  upper  step  of  each  of  these  cellar  stairs 
is  flush  with  the  paved  courtyard;  and  these 
stairways  were  built  and  arranged,  as  above 
described,  some  years  gone,  to  wit,  at  the 
time  the  group  of  buildings  were  constructed 
by  their  former  owner  in  accordance  with  an 
architect's  design. 

At  the  times  in  hand  the  ground  floor  of 
one  of  these  buildings  was  in  the  posses- 
sion of  two  brothers,  named  Wood,  as  ten- 
ants of  defendants;  the  Woods  running  a 
grocery  there.  The  cellar  under  that  ground 
floor  was  leased  with  the  ground  floor  Itself 
to  them  for  that  purpose,  including  the  right 
to  the  use  of  a  stairway  leading  thereto.  In 
this  cellar  the  Woods  stored  and  kept  goods, 
boxes,  etc.,  and  their  necessary  outside  ac- 
cess to  this  cellar  was,  as  suggested  above, 
by  one  of  the  described  cellar  stairs,  opening 
into  the  courtyard,  and  subjected  to  this  pri- 
vate and  exclusive  use  every  day  about  their 
business. 

There  was  a  rear  door  to  Woods'  grocery 
oi>enlng  on  the  courtyard.  The  upper  step 
of  the  cellar  stairway  in  question  (said  step 
being  at  a  right  angle  to  the  building)  began 

9  inches  or  so  west  of  the  west  Jamb  of  this 
rear  door,  and  the  door  sill  of  that  door  was 
about  2  inches  above  the  level  of  the  court- 
yard pavement.  We  take  it  from  the  record, 
including  photographs  in  evidence,  that  the 
ordinary  line  of  travel  east  and  west  In  this 
courtyard  (that  is,  the  customary  use)  was 
on  aboqt  6  feet  of  clear  space  of  pavement. 


to  wit,  the  whole  courtyard,  saving  and  ex- 
cept the  space  taken  up  next  to  the  rear 
building  walls  by  ash  bins,  breadboxes,  oil 
tanks,  cellarways,  etc.  It  will  thus  be  seen 
that  to  fall  Into  this  cellarway  any  one  leav- 
ing this  rear  door  would  have  to  turn  to 
the  west,  directly  on  stepping  out,  and  In  the 
Une  of  the  obstructions  on  that  side.  Instead 
of  taking  pains  to  go  north  far  enough  to 
get  outside  the  line  of  said  obstructions  and 
into  the  clear  space  or  line  of  travel  of  the 
courtyard  east  and  west. 

In  this  condition  of  things,  and  not  other- 
wise, on  a  Sunday  evening,  October  28,  1905, 
plaintiff  (an  intelligent  housemaid  33  years 
of  age,  with  good  eyes)  entered  this  court- 
yard from  Cardinal  on  an  errand  for  her 
mistress,  a  Mrs.  Conley,  to  get  from  Woods' 
grocery  some  oysters  and  milk  for  lunch. 
Mrs.  Conley  was  one  of  defendants'  tenants, 
and  the  rear  of  her  tenement,  with  windows 
therein,  was  on  this  courtyard  and  but  a  few 
feet  away  from  Woods'  rear  door  and  in 
plain  view  of  said  door  and  cellarway  from 
said  windows.  Ljdng  right  under  her  eye, 
plaintiff  could  see  and  did  see  this  cellar- 
way  from  the  Conley  tenement  windows,  as 
said.  Moreover,  she  had  been  In  and  out  the 
grocery  through  this  rear  door.  She  admits 
she  knew  all  the  time  she  lived  with  Mrs. 
Conley  that  this  cellarway  was  open  at  one 
end,  the  end  next  to  Woods'  rear  door,  but 
she  says  she  did  not  know  how  close  on  the 
west  Its  upper  step  was  from  the  door  sill 
of  this  rear  door.  All  the  testimony  is  to 
the  effect  that  it  was  not  dark  but  It  was 
"Just  getting  dusk."  We  take  it  the  light 
was  such  that  plaintiff  could  have  seen 
everything  there  was  to  see  if  she  bad  look- 
ed at  the  Immediate  time.  She  says  she 
saw  at  the  very  time  the  banisters  of  the 
cellarway  and  saw  the  opening  at  one  end 
where  the  steps  begin,  "but  did  not  know 
It  was  b6  dose."  Her  story  is  that,  coming 
with  a  bucket  in  hand  to  the  rear  door,  she 
took  hold  of  the  doorknob,  turned  It,  and 
walked  in;  that  she  found  there  the  pro- 
prietors and  some  others  and  "started"  to 
buy  what  she  went  for.  At  that  Instant,  and 
before  trying  to  buy  anything,  she  remember- 
ed "something"  and  wanted  to  speak  to  her 
mistress  about  it  So,  after  saying  "good- 
evening"  to  the  persons  in  the  store,  she 
faced  about  and  stepped,  face  to  the  front, 
straight  north  out  of  the  door,  "Just  step- 
Vei  in  and  stepped  out,"  and  as  soon  as  she 
got  out,  when  her  hand  was  yet  on  the 
doorknob,  she  fell  (evidently  having  stepped 
to  the  west  or  westwardly  along  the  building 
wall)  through  the  open  end  of  the  cellarway 
headlong  down  to  the  foot  of  the  cellar 
stairs,  and  thereby  badly  hurt  herself.  That 
she  did  injure  herself  Is  conceded;  indeed, 
no  question  Is  made  over  the  extent  of  her 
severe  injuries. 

Defendants  Introduced  testimony  from  sev- 
eral witnesses,  of  great  probative  force,  to 
the  effect  that  plaintiff  near  dusk  came  with 
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a  bu(^et  to  the  locked  rear  door  of  the 
grocery;  that  on  knocking  the  door  was 
opened;  that  several  parties  in  the  rear 
room  of  the  grocery  were  smoking  and  drink- 
ing beer  "socially";  that  plaintiff,  herself 
intoxicated,  stood  in  the  doorway  and  asked 
for  beer;  that  she  said  nothing  abont  buy- 
ing groceries;  that,  being  refused  beer,  she, 
with  her  face  to  the  south  (i.  e.,  away  from 
the  courtyard),  backed  out  of  the  door  laugh- 
ing and  talking,  and  in  so  doing  backed 
northwest  into  the  cellarway. 

The  grocery  had  the  usual  front  door  and 
it  was  open  at  the  time.  There  was  no  tes- 
timony tliat  the  rear  door  was  Intended  by 
the  owners  of  the  building  as  a  means  of 
access  to  the  storeroom  by  customers  of  the 
tenant  occupying  the  ground  floor,  or  was 
built  for  any  purpose  outside  of  the  ordi- 
nary use  such  a  rear  door  is  put  to  for  the 
backdoor  convenience  of  the  tenant.  Neither 
is  there  any  evidence  showing,  or  tending  to 
show,  that  defendants,  the  landlords,  knew 
that  their  tenants,  the  Woods,  permitted  or 
solicited  the  use  of  this  rear  door  by  their 
customers  in  coming  in  or  going  out  of  the 
store.  It  stands  conceded  that  no  other  rear 
door  leading  into  this  courtyard  from  any 
of  defendants'  other  tenements  was  so  used. 
Defendants  did  not  live  on  the  premises, 
but  some  distance  away,  and  collected  their 
rents  through  an  agent  It  seems  the  Woods 
kept  their  grocery  store  open  during  part  of 
each  Sunday  for  the  sale  of  groceries,  and, 
as  said,  the  front  door  was  open  at  the 
time.  EMrthermore,  it  appears  that  Mrs. 
Conley  was  a  customer  of  the  Woods,  and 
that  she  and  her  housemaid  used  the  court- 
yard as  a  near  way  or  short  cut  to  the  grocery 
through  this  rear  door.  Plaintiff  had  work- 
ed for  Mrs.  Conley  for  about  two  weeks, 
though  she  had  been  familiar  with  the  court- 
yard for  a  much  longer  time,  and  testified 
that  she  saw  "people  going  in  and  getting 
groceries"  through  this  rear  door.  There 
was  testimony  that  other  tenants  of  defend- 
ants at  times  made  the  same  use  of  it,  and 
sometimes  outsiders,  but  the  extent  of  this 
latter  use  is  not  disclosed.  It  was  also  shown 
that  at  times  "people"  were  seen  going 
through  this  courtyard,  and  that  children 
sometimes  played  there.  It  was  testified  to 
by  Mrs.  Ck)nley  on  behalf  of  plaintiff,  and 
denied  by  Mr.  Weber,  that  prior  to  the  acci- 
dent she  had  notified  him  to  close  up  the 
open  end  of  the  Woods'  cellarway,  and  gave 
as  a  reason  that  it  was  dangerous  to  her 
children.  There  was  uncontradicted  testi- 
mony on  behalf  of  defendants  that  the  cus- 
tomary way  of  building  in  St  Louis  is  to 
leave  cellarways,  intended  for  uses  such  as 
this,  in  the  rear  of  premises  on  private 
grounds,  like  this,  open  at  one  end.  That 
"the  general  practice  is  to  inclose  all  but  one 
side ;  that  is,  where  you  go  down  the  steps." 
As  already  pointed  out,  there  was  no  testi- 
mony that  any  one  besides  the  Woods  had 
any  right  to  use  the  cellarway  or  that  its 


use  was  common  to  other  tenants  of  defend- 
ants or  to  any  part  of  the  public  at  large. 

Questions  on  the  admissibility  of  testi- 
mony were  ruled  against  appellants.  So  a 
ruling  was  made  on  objections  to  an  alleged 
Improper  argument  by  one  of  respondent's 
coimsel  to  the  jury.  Error  is  assigned  in 
both  particulars.  Others  relate  to  giving  and 
refusing  Instructions;  one  a  demurrer  to  the 
evidence  liinging.  In  part,  on  the  quesdcm 
whether  respondent  was  not  guilty  of  con- 
tributory negligence  as  a  matter  of  law,  and 
in  part  on  another  question  presently  stated. 
So,  while  the  sufilciency  of  the  petition  was 
not  challenged  below.  It  Is  argued  here  it 
does  not  state  facts  sufficient  to  constitute 
a  cause  of  action. 

[1 ,  i]  The  record  relating  to  the  enumerat- 
ed list  of  assignments  needs  no  attention  un- 
til such  time  as  a  main  question  raised  by 
appellants  (and  hinted  at  above)  is  settled, 
to  wit:  Did  they,  as  landlords,  breach  any 
duty  they  owed  plaintiff  by  not  fencing  off 
the  entrance  of  their  tenants'  courtyard 
cellarway,  and  hence  should  not  the  demur- 
rer to  the  evidence  have  been  given?  If 
that  question  be  ruled  against  appellants, 
other  assignments  will  be  reached  In  due 
order,  and,  in  that  event  any  record  pertinent 
thereto,  if  not  already  set  forth,  will  ap- 
pear in  connection  with  a  determination  of 
those  points.  But  contra,  if  that  questioti 
be  ruled  for  appellants,  then  the  ease  f&tally 
breaks  at  that  point  and  the  other  assign- 
ments will  be  reserved  as  not  necessary  tor 
decision  and  to  be  ruled  in  some  other  case 
turning  on  them. 

1.  In  determining  that  question  It  is  bet- 
ter to  clear  the  way  by  first  defining  it  by 
eliminating  or  canceling  out  certain  propo- 
sitions and  factors  discussed  in  briefs  and 
in  authorities  cited  on  both  sides,  and  final- 
ly, as  in  paragraph  "e,"  infra,  differentiating 
and  distinguishing  our  case  from  another 
closely  allied  to  it 

(a)  In  the  first  place,  and  obviously,  the 
question  up  is  baldly  disconnected  in  nature 
and  principle  from  another  looming  large  on 
this  record,  to  wit,  that  of  plaintilTs  alleged 
contributory  negligence.  Hence  the  knowl- 
edge of  plaintiff  of  the  existence  of  the  open 
stairway  and  its  location,  her  possession  of 
good  eyes,  the  state  of  the  light  at  the  time 
of  the  accident,  and  whether  she  was  in- 
toxicated, or  whether  she  went  face  forward 
(as  she  says)  or  walked  backward  (as  de- 
fendants say)  into  the  cellarway,  not  being 
elements  of  any  deciding  value,  are  put  away 
from  us  and  laid  on  the  shelf. 

[3],(b)  In  the  next  place,  a  good  rule,  of 
everyday  service,  is  that  judgments  of  ap- 
pellate courts  on  one  sta'te  of  facts  may  not 
be  applied  automatically  to  another  state  of 
facts,  but,  contra,  the  general  language  in 
decisions  must  be  read  in  the  dry  light  of 
the  very  case  held  in  judgment,  and  not  oth- 
erwise. State  ex  reL  v.  St.  Louis,  241  Mo. 
loc  dt  238  et  seq,  145  S.  W.  801.    Thero- 
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fore  It  will  not  do  to  Indlscrlmlnatlngly  In- 
voke the  principles  and  doctrines  announced 
In  cases  where  traps  are  laid  or  dangerous 
openings  are  left  so  close  to  the  line  of  travel 
in  a  public  highway  that  travelers  thereon 
are  likely  to  stumble  into  them,  whether  in 
daytime  or  nighttime,  or  where  under  cir- 
cumstances of  danger  and  surprise  they  suf- 
fer injuries  from  the  proximity  of  such  un- 
guarded excavations  or  pits  to  public  high- 
ways. This  because:  The  courtyard  was  in 
no  just  sense  a  public  highway  but  was 
private  Inclosed  ground  devoted  to  the  con- 
venience of  defendants'  tenants  and  tene- 
ments, and  no  express  or  implied  invitation 
was  extended  to  the  general  public  to  use  it 
as  a  highway.  The  doctrine  and  reasoning 
of  such  cases,  then,  as  Smith  v.  SL  Joseph, 
46  Mo.  448;  Bassett  v.  St  Joseph,  63  Mo. 
290,  14  Am.  Rep.  446;  Bueschlng  v.  Gas 
light  Co.,  73  Mo.  219,  39  Am.  Rep.  603; 
Fehlhaur  v.  St  Louis,  178  Mo.  635,  77  S.  W. 
«43;  Benton  v.  St  Louis  (not  yet  officially 
reported)  154  S.  W.  473;  Dalay  v.  Savage, 
146  Mass.  38,  12  N.  E.  841,  1  Am.  St  Rep. 
429;  Babbage  v.  Powers,  130  N.  Y.  281,  29 
N.  E.  132, 14  L.  R.  A.  398  (some  of  which  are 
cited  and  relied  on  by  counsel) — furnish  lit- 
tle or  no  aid  in  this  case.  In  so  far  as  those 
■cases,  or  any  of  them,  discuss  and  announce 
the  joint  dnty  of  owners  and  tenants,  or  the 
separate  duty  of  either  of  them  or  of  mu- 
nicipalities to  persons  traveling  on  public 
highways,  they  are  not  at  first  blush,  or  at 
bottom,  applicable  to  the  instant  case  on  the 
-question  up. 

(c)  In  the  next  place  there  is  a  doctrine  of 
the  law  hinging  on  the  express  terms  of 
leases,  whereby  the  duty  to  make  repair  or 
keep  tenements  fit  is  taken  from  the  shoul- 
ders of  the  tenant  or  occupier  (where  it  gen- 
erally belongs  [Ward  v.  Fagin,  101  Mo.  669, 
14  S.  W.  738,  10  L^  R.  A.  147,  20  Am.  St 
Rep.  660])  and  is  put  upon  those  of  the  land- 
lord, and  wherein  the  breach  of  that  duty 
has  been  sometimes  (but  not  always)  allowed 
some  significance  as  lex  prlvata  in  deter- 
mining the  liability  of  the  landlord  to  the 
tenant  or  his  guests  or  customers  for  in- 
jur le&  This  is  so  because:  In  this  case  the 
terms  of  the  lease  between  defendants  and 
the  Woods  are  not  before  us.  Nor  does  the 
petition  count  on  a  breach  of  any  contractual 
duty  springing  from  the  verbiage  or  provi- 
sions of  the  lease  itself.  Therefore  that  doc- 
trine and  cases  discussing  it  are  afield. 

(d)  So,  there  are  other  doctrines  of  the 
law  regulating  rights  and  duties  between 
landlords  and  tenants  or  between  them  (or 
■either  of  them)  and  other  persons,  arising 
where  tenements  are  let  for  an  expressed 
purpose  set  forth  in  the  lease,  or  are  war- 
ranted as  fit  for  such  purpose,  or  where  the 
landlord  conceals  from  the  tenant  dangerous 
defects  or  noxious  hidden  conditions  known 
to  him  but  unknown  to  the  tenant  or  where 
premises  are  let  with  an  existing  and  present 
auisance  thereon,  aifecting  the  public.    Oases 


dealing  with  one  or  another  idiase  of  those 
doctrines  (e.  g.,  Riley  v.  Pettis  County,  96 
Mo.  318,  9  S.  W.  906;  Whlteley  v.  McLaugh- 
lin, 183  Mo.  160,  81  S.  W.  1094,  66  L.  R.  A. 
484 ;  Baker  v..  Tibbetts,  162  Mass.  468,  39 
N.  E.  350 ;  Bowe  v.  Hunklng,  135  Mass.  380, 
46  Am.  Rep.  471;  Edward  v.  Railroad,  98  N. 
T.  245,  50  Am.  Rep.  659;  State  ex  rel.  v. 
Boyce,  73  Md.  469,  21  Atl.  322;  Bueschlng  v. 
Gas  Light  Co.,  73  Mo.  loc  dt  227,  39  Am. 
Rep.  603)  are  not  in  point  on  this  record. 

(e)  So  there  is  a  well-established  general 
doctrine  that  may  be  guardedly  stated  after 
this  fashion :  It  is  the  tenant,  not  landlord, 
who  has  surrendered  domination  and  control, 
who  is  liable  for  the  negligent  maintenance 
of  the  premises.  But  where  the  owner  of 
premises  lets  them  to  different  tenants,  and 
there  is  a  stairway,  hall,  roof,  way,  or  the 
like  intended  for  and  devoted  to  the  common 
use  of  all  of  them  and  their  guests  or.  cus- 
tomers, which  stairway,  ball,  way,  or  roof  is 
reserved  from  or  not  included  in  the  demises, 
but  is  kept  in  the  control  of  the  owner,  then 
a  liability  of  the  owner  may  spring  (based  on 
his  negligent  maintenance  of  the  way,  hall, 
stairway,  or  roof)  to  the  tenant,  his  domestic, 
guest,  or  customer,  lawfully  and  with  due 
care  using  the  way,  hall,  stairway,  or  roof 
for  its  intended  purposes.  That  doctrine  is 
quite  t^llversally  announced  in  ^ases  and 
text-books,  as  will  presently  appear.  If, 
now,  plaintiff  was  hurt  in  that  part  of  the 
courtyard  designed  for  and  appropriated  to 
the  common  use  described  above,  and  which 
was  not  under  lease  but  was  reserved  and 
kept  under  the  control  of  defendants  as  own- 
ers (and  such  part  surely  existed  under  this 
record),  we  would  have  one  case  here  for 
determination.  If,  on  the  other  hand  (as 
appears  to  be  the  case),  she  was  not,  then 
we  have  another  and  different  case  here  for 
determination.  It  is  In  the  light  of  the 
premises,  and  not  otherwise,  that  the  ques- 
tion in  hand  must  be  ruled. ' 

2.  Coming  to  our  question,  as  thus  nar- 
rowed, we  are  of  opinion  it  should  be  ruled 
for  appellants.    This  because : 

(a)  The  record  shows  beyond  all  question 
that  the  outside  stairway  at  the  rear  of  the 
grocery  passed  to  the  Woods  by  their  lease. 
The  owners  reserved  no  control  whatever 
over  it  So  the  exclusive  control  of  the  ac- 
cess to  this  stairway  from  the  courtyard  or 
from  the  rear  door  of  the  grocery  passed  to 
them  with  their  demise,  together  with  the 
preclusive  right  to  use  that  rear  door  'and 
way  of  access.  These  defendants  had  no 
right  to  intermeddle  or  interfere  with  tliat 
use  or  access,  and  were  not  charged  with  any 
duty  under  the  law  to  make  that  use  safe 
to  their  tenants  or  such  customers  as  were 
invited  or  permitted  by  them  to  make  use  of 
it  in  entering  or  leaving  the  store.  The  les- 
sees took  it  as  they  found  it  tot  better  or 
worse.  As  to  the  Invitees  of  the  tenants, 
they  stood  in  the  shoes  of  the  tenants  and 
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had  no  greater  rigbts  against  tbe  owner. 
"In  sucb  a  case  the  guest  can  bave  no  great- 
er claim  against  the  lessor  tban  the  les- 
see himself  and  the  members  of  his  family 
have."  McKenzie  v.  Cheethain,  83  Me.  loc. 
dt  550,  22  Atl.  470.  The  doctrine  of  caveat 
emptor  applied  In  such  cases,  and  if  any 
third  persons  are  injured  in  the  use  of  It  on 
their  invitation  or  permission,  the  tenants 
in  control,  and  not  owners  out  of  control,  are 
liable.  Sucb  injured  parties  must  look  to 
those  who  invited  them,  not  to  those  who 
had  no  hand  in  doing  so. 

May  A.  not  rent  to  B.  a  tenement  in  a 
known  tumble-down  condition  without  being 
Uable  to  B.'s  Invitees?  Withal  if  A.  is  Uable, 
as,  for  example,  for  the  absence  of  a  gate 
or  bar  where  the  upper  tread  of  the  cellar 
stairway  began,  how  could  he  ever  discbarge 
or  acquit  himself  of  that  liability?  Must  he 
keep  the  gate  shut  or  the  bar  up  from  day 
to  day?  If  he  provide  one  and  B.  is  remiss 
in  using  it,  what  then?  It  is  plain  that  to 
rule  as  respondent  wishes  us  to  would  be 
to  let  in  a  flood  of  strange  and  deep  water 
for  the  landlord  to  struggle  with.  Fortu- 
nately it  is  not  so  written  in  the  law. 

As  pointed  out  heretofore  we  are  not  deal- 
ing here  with  a  condition  dangerous  to  the 
general  public,  which  condition  appertained 
to  a  use  by  the  owner  intended  to  be  public 
(or  which  was  necessary  to  the  public),  nor 
are  we  dealing  with  a  public  nuisance  per 
se.  Subject  to  limits  suggested  in  this  and 
the  former  paragraph,  the  proposition  an- 
nounced seems  good  and  acceptable  doctrine. 
2  Shear.  &  Ked.  on  Neg.  (5th  Ed.)  H  709, 
709a,  and  especially  710 ;  1  Taylor  on  Land. 
&  Ten.  (9th  Ed.)  p.  221. 

The  doctrine  is  esempllfied  in  the  cases. 
Take  one  to  illustrate :  In  Sawyer  v.  Mc- 
Gillicuddy,  81  Me.  loc.  clt  320,  321,  17  Atl, 
125,  3  L.  R.  A.  458,  10  Am.  St.  Rep.  260,  it 
is  held  as  follows :  "The  tenant  for  the  time 
being  is  in  the  place  of  the  owner,  taking 
the  property  as  he  finds  it.  These  circum- 
stances are  so  connected  with  the  repnlrs 
that  the  law  deems  it  reasonable  and  proper 
that  In  this  respect  as  well  as  in  others  the 
tenant  should  take  the  place  of  the  owner 
and  authorizes  the  Inference  that  such  was 
the  intention  of  the  parties,  in  the  absence 
of  controlling  facts.  This  would  also  be 
true  of  all  appurtenances  connected  with, 
or  ways  to,  the  premises  when  such  appur- 
tenances and  ways  were  included  in  the  lease, 
with  the  same  right  of  possession  in  the  ten- 
ant ks  in  the  premises.  This  rule  is  now 
beyond  controversy." 

Take  another  case,  Mellen  v.  Morrill,  126 
Mass.  545,  SO  Am.  Rep.  695:  "It  appears 
that  the  plaintitT  was  Injured  by  falling  down 
an  embankment  adjoining  a  walk  leading 
from  the  street  to  the  door  of  a  building 
owned  by  the  defendant  but  leased  to  a  ten- 
ant The  accident  happened  in  the  nighttime. 
There  was  no  defect  in  the  walk  Itself.  It 
was  rendered  dangerous.  If  at  all,  by  the 


want  of  a  railing  or  by  the  absence  of  a 
light  or  some  other  warning.  The  plaintiff 
can  hold  the  defendant  liable  only  upon  the 
ground  that  he  was  guilty  of  negligence 
towards  her.  The  occupier  of  a  building, 
who  negligently  permits  the  building  or  the 
access  to  it  to  be  in  an  unsafe  condition,  is 
liable  for  an  injury  occasioned  thereby  to  a 
person  whom  he  by  an  invitation,  express  or 
implied,  Induces  to  enter  upon  it  He  is  li- 
able because  it  is  negligence  in  him  to  invite 
a  person  to  enter  upon  a  dangerous  place 
without  proper  warning.  Sweeny  v.  Old  Col- 
ony Railroad,  10  Allen,  368  [87  Am.  Dea  644]; 
Carleton  v.  Franconla  Iron  &  Steel  Co.,  99 
Mass.  216.  But  the  defendant  was  not  the 
occupier  of  the  land,  and  did  not,  expressly 
or  impliedly,  invite  the  plaintiff  to  enter 
upon  it  He  had  leased  it  to  a  tenant,  and 
there  is  nothing  to  show  that  he  retained  any 
control  over  the  walk,  or  any  right  to  direct 
the  purposes  for  which  the  premises  should 
be  used." 

In  short,  the  reason  of  the  thing  is  that, 
jas  to  customers  and  invitees  generally,  the 
tenant  standing  in  the  shoes  of  the  owner 
pro  hac  vice  is  the  owner.  The  student 
yearning  to  follow  principles  of  law  up  to 
their  ultimate  sources  and  reasons  in  the 
exposition  of  philosophical  jurists  may  on 
this  score  profitably  consult  Sheridan  v. 
Krupp,  141  Pa.  564,  21  AU.  670;  Burdlck  v. 
Cbeadle,  26  Ohio  St  393,  20  Am.  Rep.  767; 
MeKenzle  v.  Cheetham,  83  Me.  543,  22  Atl. 
469;  Leonard  v.  Storer,  116  Mass.  86,  15  Ana. 
Rep.  76 ;  McCarthy  v.  Foster,  156  Mass.  511, 
31  N.  E.  385;  Marwedel  v.  Cook,  154  Mass. 
236,  28  N.  E.  140 ;  Jennings  v.  Van  Schaick, 
108  N.  Y.  630,  16  N.  B.  424,  2  Am.  St  Rep. 
459.  We  will  not  swell  this  opinion  by  ex- 
cerpts from  those  cases,  but  content  ourselves 
with  saying  they,  some  in  one  and  some  In 
another  phase,  support  the  conclusions  reach- 
ed by  us. 

In  so  far  as  the  question  ruled  has  been 
before  the  appellate  courts  of  this  state  In 
related  or  analogous  features,  we  think  noth- 
ing can  be  found  militating  against  pro- 
nouncements herein  made.  City  of  St  Louis 
V.  Kalme,  2  Mo.  App.  66;  Vai  v.  Weld,  17 
Mo.  232;  Whlteley  v.  McLaughlin,  183  Mo. 
160,  81  8.  W.  1094,  66  L.  R.  A.  484 ;  Ploen 
V.  Staff,  9  Mo.  App.  309 ;  Uttle  v.  Macadar- 
as,  29  Mo.  App.  332;  Carson  v.  Qulnn,  127 
Mo,  App.  525, 105  a  W.  1088;-Kean  v.  Schoen- 
ing,  103  Mo.  App.  77,  77  S.  W.  335;  O'Don- 
nell  V.  Patton,.117  Mo.  13,  22  S.  W.  903. 

(b)  Again,  respondent,  putting  her  very 
best  foot  foremost,  an  invitee  as  to  the 
Woods,  was  a  mere  licensee  as  to  appellants. 
In  such  case,  absent  some  form  of  active  mis- 
chief on  appellants'  part,  as  here,  they  are 
not  liable  for  her  injuries.  Kelley  v.  Benas, 
217  Mo.  loc.  dt  9,  116  S.  W.  557,  20  L.  R.  A. 
(N.  S.)  903;  Olaser  v.  Rothschild,  221  Mo. 
loc.  dt.  185,  120  S.  W.  1,  22  L^  rf.  A.  (N.  S.) 
1045,  17  Ann.  Cas.  576.  We  hold  that  on 
the  reasoning  employed  and  conclusions  set 
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fortb,  appellants  are  not  liable  and  the  de- 
murrer to  the  evidence  should  have  been 
given.  Whether  there  are  other  grounds  for 
reversal  we  do  not  determine.  As  there  Is 
nothing  to  Indicate  that  respondent's  case 
was  not  fully  developed,  another  trial  will 
serve  no  purpose  of  justice. 

Let  the  Judgment  be  reversed.    It  Is  so  or- 
dered.   All  concur. 


MARTIN  V.  MARTIN  et  aL 

(Supreme  Court  of  Missouri,   Division  No.  1. 

May  31,  1913.) 

1.  PaBTITION   (S  12*>r-PB0PEBTT  AND  ESTATES 

Subject  to  Partition. 

Equitable  interests  in  land  may  be  parti- 
tioned in  an  appropriate  proceeding  for  that 
purpose. 

[Bid.   Note.— For   other   cases,    see   Partition, 
Cent  Dig.  H  38-^1 ;   Dec.  Dig.  |  12.*] 

2.  Pabtition  (§  34*)— Form  or  Remedy. 

While  a  proceeding  to  partition  equitable 
interests  in  land  is  called  an  equitable  one  in 
distinction  from  the  statutory  action  at  lavr, 
the  practice  is  regulated  by  the  statutory  pro- 
visions so  far  as  applicable. 

[Ed.   Note.— For   other  cases,   see   Partition, 
Gent  Dig.  H  88,  90;    Dec.  Dig.  f  34.*] 

3.  Trusts  (§  44*)— Paboi.  Trust— Supwoien- 
OT  OF  Evidence. 

Where,  in  a  suit  to  partition  equitable  in- 
terests in  land,  it  is  sought  to  establish  a  trust 
or  other  equitable  title  by  parol  evidence,  the 

f>roof  must  be  clear  and  convincing  and  must 
eave  no  reasonable  doubt  as  to  the  existence  of 
the  facts  upon  which  the  equity  depends. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  if  66-68;    Dec.  Dig.  |  44.*] 

4.  Trusts  (S!  17,  18*)— Parol  Trust. 

The  consideration  is  the  foundation  of 
parol  trusts  and  other  equitable  titles  sought  to 
be  established  by  parol  evidence,  and,  where 
equity  intervenes  to  remove  the  inhibition  of  the 
statute  of  frauds,  it  is  usually  upon  the  ground 
that  one  who  has  received  the  consideration  of 
the  transaction  is  guilty  of  fraud  it  he  refuses 
to  render  the  thing  for  which  it  was  paid. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  gg  15-24;    Dec,  Dig.  $|  17,  18.*] 

6.  Adoption  (g  17*)- Agreement  to  Adokt— 
Evidence  of  Adoption. 

Where  it  was  shown  that,  during  the  43 
years  between  a  marriage  and  the  husband's 
death,  the  wife's  illegitimate  son  was  a  mem- 
ber of  the  family  and  treated  as  such,  that 
during  the  whole  period  the  husband  spoke 
freely  of  his  promise  to  take  the  child  as  his 
son,  declared  that  he  considered  him  as  his 
son,  and  made  other  similar  declarations,  and 
stated  that  he  would  give  him  all  his  prop- 
erty when  he  died,  an  alleged  promise  by  him 
to  adopt  such  child,  based  upon  the  meritorious 
consideration  of  marriage  and  his  moral  obli- 
gation to  assist  his  wife  in  relieving  the  child 
of  the  stigma  of  illegitimacy,  was  sufficiently 
proved,  notwithstanding  his  failure  to  use  the 
technical  word  "adopt,"  and  a  declaration  by 
him,  when  asked  if  he  had  made  any  provision 
for  the  child,  that  he  did  not  feel  it  neces- 
sary ;  this  not  necessarily  being  a  denial  of  his 
obligation  to  execute  an  act  of  adoption,  but 
being  consistent  with  a  belief  that  no  further 
act  than  his  public  recognition  of  the  relation 
was  necessary,  which  was  excusable  in  view 
of  the  Supreme  Court's  apparent  approval  of 
the  holding  of  a  federal  court  tliat  under  the 


statute  of  this  state  the  recognition  by  a  hus- 
band of  the  illegitimate  children  of  his  wife  is 
conclusive  evidence  of  their  legitimacy. 

[Ed.   Note. — For   other   cases,   see   Adoption, 
Cent  Dig.  |  6;  Dec.  Dig.  |  17.*] 
6.  Adoption  (g  6*)- Equitt  (|  57*)  — Actb 

CONSTITUTINO    —     FAILURE       TO        EXECUTE 

Deeds  or  Adoption. 

Where  a  husband  in  consideration  of  mar- 
riage agreed  to  adopt  his  wife's  child,  equity, 
under  the  maxim  that  equity  looks  upon  that 
as  done  which  should  have  been  done,  would 
enforce  the  child's  right  as  if  a  deed  of  adop- 
tion had  been  executed  if  such  deed  was  neces- 
sary to  accomplish  the  adoption. 

[Ed.  Note. — For  other  cases,  see  Adoption, 
Cent  Dig.  J  11;  Dec  Dig.  8  6;*  Equity, 
Cent  Dig.  I  179;    Dec  Dig.  J  57.*] 

Appeal  from  Circuit  Court,  Cooper  Coun- 
ty;  Wm.  H.  Martin,  Judge. 

Suit  for  partition  by  Frank  John  Martin 
against  Elizabeth  Martin  and  Kathryna 
Schenk.  From  a  Judgment  for  plaintiff,  de- 
fendant Schenk  appeals.  Affirmed  and  re- 
manded. 

W.  v.  Draffen  and  Williams  &  WilliamB, 
all  of  Boonville,  and  Jeffries  &  Corum,  of  St. 
Louis,  for  appellant  John  Cosgrove  and 
Daniel  W.  Cosgrove,  both  of  BoonvlUe,  for 
respondent 

BROWN,  C.  This  is  a  suit  for  partition  of 
land  Instituted  March  25,  1909,  by  filing  the 
following  petition:  Fl-ank  John  Martin, 
Plaintiff,  V.  Elizabeth  Martin,  Defendant 
Plaintiff  states  that  John  Martin,  Jr.,  died 
in  the  county  of  Cooper,  state  of  Missouri, 
on  or  about  the  25th  day  of  October,  1908, 
seised  of  the  north  half  of  the  southeast 
quarter  of  section  twenty-one  (21)  and  the 
northwest  quarter  of  the  southwest  quarter 
of  section  twenty-two  (22),  all  in  township 
forty-eight  (48),  range  eighteen  (18),  situated 
In  said  county  of  Cooper  and  state  of 
Missouri  Plaintiff  further  states  that  John 
Martin,  Jr.,  was  the  husband  of  the  defend- 
ant Elizabeth  Martin;  that  said  John  Martin, 
Jr.,  was  married  to  the  defendant  in  Cooper 
county.  Mo.,  May  1,  1865;  that  the  plaintiff 
Is  the  son  of  the  defendant;  he  was  born 
June  14,  1864;  that  before  the  said  John 
Martin,  Jr.,  and  defendant  were  married, 
said  John  Martin,  Jr.,  promised  and  agreed 
that  if  the  defendant  would  marry  him  he 
would  adopt  her  said  child  and  would  make 
him  his  heir,  and  in  all  manner  and  respect 
consider  him  and  Iceep  him  as  his  lawful  son, 
and,  if  any  child  or  children,  were  bom  of 
said  marriage,  that  plaintiff  should  share 
with  said  child  or  children  thereafter  to  be 
bom  the  same  as  If  plaintiff  were  the  natural 
son  of  John  Martin,  Jr.;  that  after  the 
marriage  of  the  said  John  Martin,  Jr.,  and 
the  defendant,  plaintiff's  name  was  changed 
from  John  GlUett  to  Frank  John  Martin,  and 
the  said  John  Martin,  Jr.,  during  his  lifetime 
treated  plaintiff  as  his  child.  Introduced  him 
and  spoke  to  others  of  blm  as  his  son,  and 
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In  all  ways  treated  him  as  aacb;  that  plain- 
tiff was  lead  to  believe  by  the  said  John 
Martin,  Jr.,  and  did  believe,  that  he  was  a 
natural  son  of  the  said  John  Martin^  Jr.,  and 
did  not  know  the  contrary  until  he  had  grown 
to  manhood ;  that  said  John  Martin,  Jr.,  called 
the  plaintiff  'son'  and  plaintiff  called  him  'fa- 
ther"; that  plaintiff  lived  with  the  said  John 
Martin,  Jr.,  In  his  home  until  he  was  over 
40  years  of  age,  worked  on  the  farm  and 
helped  accumulate  and  pay  for  whatever 
estate  the  said  John  Martin,  Jr.,  had  at  the 
time  of  his  death;  that  said  John  Martin,  Jr., 
had  no  other  cMid  or  children  and  left  surviv- 
ing only  the  plaintiff  and  defendant;  that 
no  other  persons  have  interest  in  said  land, 
and  plaintiff  says  that  as  the  adopted  child 
of  the  said  John  Martin,  Jr.,  he  is  entitled 
to  share  in  said  real  estate  in  all  respects  as 
if  he  were  the  natural  son  of  the  said  John 
Martin,  Jr.,  deceased.  Plaintiff  says  that  he 
is  entitled  to  an  undivided  one-half  of  said 
real  estate  and  the  defendant  is  entitled  to 
the  other  undivided  one-half  thereof  in  fee 
simple;  tliat  the  debts  of  the  said  John 
Martin,  Jr.'s,  estate  liave  been  paid  and  no 
part  of  said  real  estate  will  be  required  to 
pay  the  debts  of  the  said  estate.  Plaintiff 
farther  states  that  said  land  can  be  divided 
in  kind  between  himself  and' the  defendant 
Plaintiff  therefore  prays  that  partition  be 
made  of  said  land  according  to  the  respective 
rights  of  the  parties,  and  that  if  it  be  found 
that  partition  cannot  be  made  in  kind  tliat 
said  land  be  sold  and  the  proceeds  appropri- 
ated according  to  the  respective  rights  of  the 
parties  hereto,  and  for  such  other  and  fur- 
ther relief  as  to  the  court  shall  seem  meet 
and  Just" 

Mrs.  Schenk  was  afterward,  on  her  own 
petition,  made  a  defendant,  and  filed  answer 
stating  that  she  was  the  only  sister  of  John 
Martin,  Jr.,  and  his  sole  heir  other  than 
Elizabeth  Martin,  the  original  defendant; 
so  that  the  suit  became  a  contest  solely  be- 
tween her  and  the  plaintiff. 

The  appellant,  in  the  brief,  admits  that  John 
Martin,  Jr.,  died  October  25,  1908,  the  ovraer 
of  the  land  described  in  the  petition,  that 
the  defendant  Elizabeth  Martin  is  the  widow, 
and  the  defendant  Kathryna  Schenk  his  sis- 
ter, and  that  the  plaintiff  is  the  illegitimate 
son  of  the  defendant  Elizabeth  Martin  and 
was  bom  June  14,  1864,  and  that  his  mother 
was  married  to  John  Martin,  Jr.,  on  May  1, 
1865;  so  that  plaintiff  was  then  about  10^^ 
months  old.  It  is  not  questioned  that  the 
plaintiff  lived  with  his  mother  and  her  bus- 
band,  working  on  the  farm,  until  he  was 
42  years  old,  when  he  married  and  settled 
near  them.  He  was  always  known  by  the 
name  of  Martin,  and  Mr.  John  Martin,  Jr., 
treated  him  as  and  called  him  his  son,  and 
the  evidence  shows  that  he  talked  freely  with 
the  neighbors  about  bis  position  in  the  fam- 
ily. Mr.  Mann,  one  of  the  old  neighbors,  said 
that  he  bad  heard  lUm  talk  about  It  maybe 


a  hundred  times — about  Frank  being  his  son 
and  that  he  wanted  liim  to  have  everything 
he  had;  that  he  married  Mrs.  Martin  with 
the  understanding  that  he  would  adopt  him 
and  take  him  as  his  son.  The  last  talk  this 
witness  had  with  Mr.  Martin  was  only  three 
or  four  years  before  the  trial.  He  asked 
Mr.  Martin  if  he  had  made  any  provision 
for  Frank,  and  he  said  he  did  not  feel  It 
was  necessary,  that  Frank  was  his  child,  and 
he  considered  him  his  son.  He  said  diat 
he  had  promised  the  priest  tiiat  he  would 
treat  Frank  as  his  own  son. 

Mrs.  Fisher,  Mr.  Martin's  sister-in-law, 
who  Iiad  lived  with  them  eleven  or  twelve 
months  when  Frank  was  about  three  years 
old,  said  that  Mr.  Martin  called  him  his  own 
son,  and  that  hardly  anybody  knew  to  the 
contrary;  that  be  often  caressed  him  and 
showed  affection  for  him.  The  witness  left 
the  neighborhood  when  Frank  was  eight  or 
nine  years  old,  staying  away  about  eight 
years,  then  returned,  and  remained  in  the 
neighborhood  ten  or  twelve  years,  during 
which  she  visited  the  Martins,  staying  per- 
haps a  whole  week  at  a  time.  Frank  was 
always  introduced  as  Mr.  Martin's  son — a 
child  of  the  house.  Many  times  be  would 
take  him  up  and  caress  him  and  say  he  was 
his  own  child. 

Mr.  Gerhardt,  another  neighbor,  said  that 
after  Frank  was  21  years  old  he  heard  that 
he  was  not  Mr.  Martin's  own  son  and  asked 
the  latter  about  it,  and  was  told  that  he  took 
him  as  his  son,  and  that  whenever  be  died 
all  that  he  owned  was  his.  He  said,  "What- 
ever we  got  is  Frank's  after  my  death." 

Mr.  Roe  lived  in  the  neighborhood  and 
knew  the  Martins.  He  had  heard  Mr.  Mar- 
tin speak  frequently  of  Frank  as  his  son, 
and  heard  him  say  that,  when  Frank  was  a 
young  man  growing  up,  boylike  be  liked  to 
have  some  times  as  well  as  other  boys,  and 
thought  he  was  pretty  closely  confined  at 
work  sometimes.  He  said  that  Frank 
thought  he  had  a  pretty  hard  time,  but  "it's 
all  for  Frank  anyhow ;  Shrank  gets  it  all  when 
we  are  done  with  it,  and  X  think  I  will  let 
him  do  some  of  the  work."  Frank  remain- 
ed continually  on  the  farm  and  worked  until 
he  married,  and  the  witness  lived  on  ad- 
joining farms  the  mos(  of  the  time  for  35 
years  and  was  intimate  with  them  and  saw 
Mr.  Martin  at  his  home  the  day  he  died. 

Barney  Martin,  a  cousin  of  Mr.  Martin, 
testified  that  Mr.  Martin  said  that  Frank 
was  his  son,  and  that  he  claimed  him  as 
such  all  the  time 

The  defendant  introduced  no  evidence. 
The  court  found  for  plaintiff  and  determined 
that,  as  heir  of  John  Martin,  Jr.,  be  was  en- 
titled to  share  in  the  distribution  of  the  es- 
tate as  a  child,  and  that  the  defendant  Kath- 
ryna Schenk  had  no  Interest  in  the  land  or 
any  part  thereof,  and  adjudged  that  the 
dower  and  homestead  be  set  off  to  the  de- 
fendant Mrs.  Martin;   that  the  remainder  of 
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the  land  be  vested  in  the  plaintiff;  and  ap- 
pointed commissioners  to  make  partition  ac- 
cordingly. This  appeal  is  taken  by  Mrs. 
Schenk  from  the  interlocntory  judgment 

The  defendant  Mrs.  Martin  testified,  but 
her  testimony  was  afterwards  excluded  by 
the  court  on  the  ground  that  she  was  In- 
competent as  a  witness.  In  the  light  In 
which  we  view  the  testimony  her  statements 
were  simply  cumulative  and  neither  added 
nor  detracted  from  its  weight 

It  has  been  necessary  in  the  foregoing 
statement  to  set  forth  the  petition  in  h«BC 
verba  because  the  difficulties  of  the  case  de- 
pend upon  Its  form  and  effect  Had  it  been 
drawn  with  reference  to  the  facts  In  evi- 
dence, these  would  have  been  eliminated 
It  appears  with  great  distinctness,  however, 
that  the  object  of  the  proceeding  is  partition. 
The  petition  states  that  the  plaintiff  is  en- 
titled to  an  undivided  one-half  of  the  land 
and  his  mother  to  the  other  undivided  one- 
half  in  fee  simple.  Had  the  plaintiff  seen  fit 
to  rest  his  title  upon  this  averment  alone,  the 
proceeding  would*  have  l>een  a  simple  stat- 
utory suit  for  partition  in  which  the  legal 
title  alone  would  have  been  involved;  and 
we  would  be  called  upon  to  decide  whether 
or  not  the  plaintiff,  under  the  provisions  of 
section  341  of  the  Revised  Statutes  of  1909, 
was  a  legitimate  child.  For,  as  was  said  by 
Judge  Valliant  for  this  court  In  Gates  v.  Sei- 
bert,  15T  Mo.  254,  272,  67  S.  W.  1065,  1068 
<80  Am.  St  Bep.  625):  "A  legitimate  child 
under  our  law  is  one  born  in  lawful  wedlock 
or  of  a  widow  within  ten  months  after  the 
death  of  her  husband,  or  born  l>efore  the 
marriage  of  Its  parents  who  afterwards 
marry,  and  receives  the  recognition  of  its 
father;  and  one  such  child  is  Just  as  legiti- 
mate before  the  law  as  the  other.  The  stat- 
ute has  made  them  equal  before  the  law,  and 
the  courts  cannot  make  them  unequal." 
But  the  plaintiff,  in  view,  no  doubt,  of  facts 
not  otherwise  disclosed  in  the  record,  saw 
fit  to  ignore,  in  the  petition,  the  illegitimacy 
of  the  plaintiff  and  to  place  his  rights  in 
this  case  sqnarely  Qi>on  equities  arising  out 
of  an  alleged  contract  of  Mr.  Martin  with 
bis  mother.  The  case  was  tried  and  the  find- 
ing of  the  court  made  upon  that  theory,  and 
we  will  consider  It  from  the  same  point  of 
view. 

[1,2]  That  equitable  interests  In  land  may 
may  be  partitioned  in  an  appropriate  pro- 
ceeding for  that  purpose  lias  been  long  set- 
tled in  this  state.  While  such  a  proceeding 
Is  called  an  equitable  one  in  distinction  from 
the  action  at  law  prescribed  by  the  statute 
In  such  cases,  it  is  also  settled  that  the 
practice  will  be  regulated  by  the  statutory 
provisions  so  far  as  applicable.  Donaldson 
V.  AUen,  213  Mo.  293,  299,  301,  111  S.  W. 
1128,  127  Am.  St  Rep.  601,  and  cases  dted. 

[3]  It  l8  equally    true  that,   where  it   is 

sought  In  such  cases  to  establish  a  trust  or 

other  equitable  title  by  parol  evidence,  the 

proof  must  be  clear  and  convincing ;  in  fact 
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it  must  leave  no  reasonable  doubt  in  the 
mind  of  the  chancellor  as  to  the  existence 
of  the  facts  upon  which  the  equity  depends. 

[4]  The  consideration  is  the  foundation  of 
such  interests,  and,  where  equity  intervenes 
to  remove  the  inhibition  of  the  statute  of 
frauds,  it  is  usually  upon  the  ground  that 
one  who  has  received  the  consideration  of 
the  transaction  is  guilty  of  a  fraud  if,  keep- 
ing it,  he  refuses  to  render  the  thing  for 
which  it  was  paid.  When  he  thus  imposes 
upon  the  confidence  of  the  victim  until  he 
surrenders  the  consideration  before  receiv- 
ing the  thing  he  buys,  equity  will  not  per- 
mit the  statute,  enacted  to  make  the  evidence 
of  the  transaction  clearer  and  more  reliable, 
to  be  used  as  the  controlling  instrument  of 
concealment  and  fraud.  But  in  granting  this 
relief  it  requires  a  case  to  be  made  with  the 
same  force  and  certainty  that  the  statute 
was  designed  to  insure.  In  doing  this  the 
consideration  is  the  foundation  upon  which 
the  evidential  structure  is  built 

[5]  Here  we  have  the  fact  that  a  woman  is 
alleged  to  have  made  the  agreement  in  ques- 
tion to  give  a  name  and  home  to  her  illegit- 
imate child.  This  circumstance  is  not  incon- 
sistent with  moral  rectitude  and  innocence. 
She  may  have  been  Induced  by  deception  or 
ignorance  into  a  void  matrimonial  relation, 
or  the  misfortune  she  was  attempting  to  mitt- 
gate  may  have  cpme  to  her  and  the  child  in 
any  one  of  the  many  ways  that  we  can  imag- 
ine, without  moral  fault  on  her  part  As  was 
said  by  the  Supreme  Ck>urt  of  New  York  in 
Townsend  v.  Van  Buskirk,  33  Misc.  Rep.  287, 
68  N.  Y.  Supp.  612,  "we  must  not  lose  sight 
of  the  fact  that  she  is  entiUed  to  the  full 
benefit  of  the  presumption  of  innocence  of 
any  wrongdoing,  moral  or  otherwise,  until 
the  contrary  is  shown  by  a  fair  preponder- 
ance of  evidence."  It  is  only  when  one  en- 
ters upon  a  cohabitation  luiown  to  be  mere- 
tricious that  the  presumption  of  innocence 
falls.  1  Bish.  Mar.  &  Div.  |  961.  In  this 
case  there  is  no  pretense  that  there  was 
anything  meretricious  in  the  cohabitation 
which  resulted  in  the  birth  of  the  plaintiff, 
and  the  i)osition  of  the  mother  has  been 
treated  with  most  perfect  consideration  in 
the  trial  and  presentation  of  the  case.  When 
her  child  was  ten  months  old,  she  formed 
a  matrimonial  relation  with  Mr.  Martin  in 
which  they  lived  in  apparent  happiness  for 
43  years,  during  which  the  plaintiff  was  a 
member  of  the  family,  and  engaged  in  the 
common  work.  It  is  said  that  there  is  no 
more  meritorious  consideration  upon  which 
to  found  an  undertaking  or  conveyance  than 
marriage.  In  this  case  the  sacred  duty  rest- 
ed upon  the  mother  to  give  her  offspring  a 
name  and  to  preserve  it  from  the  stigma  of 
bastardy.  The  man  who  would  willingly 
take  £he  mother  into  his  own  life  without  as- 
sisting her  in  this  would  be  Inconceivable; 
so  that  we  have  united  the  most  meritorious 
of  considerations,  the  strongest  of  the  human 
instincts,  and  the  spontaneous  Impulse  of  a 
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bealthy  manhood  as  the  foundation  for  the 
agreement  and  evidence  of  its  probability. 

As  we  would  naturally  expect  under  such 
circumstances,  Mr.  Martin,  haring  assumed 
the  position  of  father  to  the  child,  made  no 
secret  of  the  new  relation.  He  delighted  in 
talking  about  it  Conversations  of  which  he 
made  it  a  subject  were  related  or  referred 
to  in  evidence  covering  the  entire  40  years 
during  which  the  family  was  together.  He 
freely  spoke  of  the  promise  to  the  mother. 
Among  the  remarks  attributed  to  him  in  the 
testimony  were  the  statements  that  he  want- 
ed Frank  to  be  his  own  son ;  that  he  married 
the  mother  with  the  understanding  that  he 
would  adopt  him  and  take  him  as  his  son; 
that  Frank  was  his  child  and  he  considered 
him  his  son;  that  he  took  her  child  for  his 
own;  that  he  took  him  as  his  son  and  that 
all  that  he  (the  father)  owned  was  his  when 
he  died ;  it  Is  all  for  Frank ;  he  gets  it  any- 
how when  we  are  done  with  it;  that  Frank 
would  get  all  he  had  when  he  died;  and 
other  expressions  of  which  those  mentioned 
constitute  f&ir  samples.  No  attempt  has 
been  made  to  discredit  this  class  of  testi- 
mony by  showing  even  that  Mr.  Martin  was 
reticent  with  his  neighbors.  And  the  life 
of  this  family,  living  together  under  one 
roof,  working  together  to  aU  appearance  for 
a  common  end,  addressing  one  another  In 
language  of  the  hearthstone,  expressive  of 
filial  ties  and  the  filial  affections — all  these 
things,  as  was  said  by  Judge  Valliant  for 
this  court  in  Lynn  v.  Hockaday,  162  Mo.  Ill, 
124,  61  S.  W.  885,  888  (85  Am.  St  Rep.  480), 
speak  louder  than  words,  "and  those  acts 
testified  to  what  the  agreement  was  more 
surely  than  witnesses  who  attempt  to  repeat 
the  substance  of  conversations  which  they 
listened  to  20  years  before."  It  is  said  that 
all  this  testimony  is  uncertain  and  valueless 
on  account  of  the  absence  in  most  instances 
of  the  word  adopt  It  seems  to  be  contended 
that  these  other  expressions — that  Mr.  Mar- 
tin would  take  him  as  his  own  son  and  that 
he  was  his  own  son  and  his  child,  and  that 
he  wonld  get  all  he  had  when  he  died — are 
valueless  to  prove  such  a  contract  as  is  here 
asserted  because  they  do  not  state  the  name 
of  a  legal  process  or  proceeding  by  which  all 
this  was  to  be  accomplished.  It  is  true  that 
they  only  express  the  result  to  be  attained 
and  not  the  details  of  its  accomplishment 
In  the  case  we  have  Just  cited,  which  bears 
a  striking  resemblance  to  this,  it  was  said  by 
the  man  who  took  the  child  "that  the  grand- 
mother had  given  her  to  them  to  raise  as 
their  own  child."  Of  this  language  Judge 
Valliant  said:  "When  we  consider  who  the 
old  grandmother  who  dictated  the  terms 
was,  and  her  condition  in  life,  we  cannot  ex- 
pect her  to  have  been  posted  as  to  the  tedi- 
uical  requirements  of  the  statute  in  regard 
to  adoption ;  but  we  see  that  she  did  under- 
stand the  difference  between  merely  giving 
the  child  out  to  service  or  to  rear,  and  giv- 
ing her  to  one  who  would  take  her  for  his 


own  child.  Her  words  were  as  descriptive 
of  the  condition  as  If  she  had  used  the  tech- 
nical word  adoption." 

The  rule  so  well  expressed  In  the  above 
quotation  is  of  universal  application.  Con- 
tracts may  be  made  in  the  plain  language 
understood  by  those  who  make  them. 
Should  a  vendor  say,  "I  have  sold  the  white 
acre  to  A.  for  $1,000  which  he  has  fully  paid 
to  me,"  It  would  be  futile  to  deny  that  the 
writing  containing  the  statement  constituted 
a  contract  for  the  sale  of  the  tract  of  land 
described  because  it  did  not  also  contain  an 
agreement  to  make  a  deed;  for  all  things 
necessary  to  effectuate  the  sale  would  be  in- 
cluded within  its  terms.  It  is  objected,  also, 
that  when  Mr.  Mann  asked  Mr.  Martin  If  be 
had  made  any  provision  for  Frank,  the  an- 
swer was  that  he  did  not  feel  It  was  neces- 
sary ;  that  Frank  was  his  child  and  he  con- 
sidered him  his  son.  This  is  interpreted  by 
the  appellant  as  a  declaration  by  Mr.  Martin 
that  he  was  under  no  obligation  to  execute 
any  act  of  adoption  and  as  a  denial  that  he 
had  agreed  to  do  so.  Thid'  Is  only  an  expres- 
sion of  opinion  at  the  very  most  If  he  had 
agreed  to  make  the  child  his  son  so  that  he 
would  take  his  property  at  his  death,  and 
this  could  only  be  done  by  formal  adoption, 
then  he  was  bound  formally  to  adopt  him. 
If  he  did  not  believe  this  was  necessary, 
that  opinion  would  not  affect  the  character 
of  his  undertaking.  It  may  be  that  be  bad 
been  advised  and  believed  that  no  further 
act  than  his  public  recognition  of  the  rela- 
tion was  necessary.  A  majority  of  the  Judg- 
es of  the  United  States  Circuit  Court  of  Ap- 
peals, in  Adger  v.  Ackerman,  115  Fed.  124, 
62  C.  C.  A.  568,  were  of  the  opinion  that  un- 
der the  Missouri  statute  to  which  we  have 
already  referred,  the  recognition  by  the  hus- 
band of  the  illegitimate  children  of  the  wife 
born  before  the  marriage  is  conclusive  evi- 
dence that  he  is  their  father  and  Intimates 
them,  and  this  court  in  Breidenstein  v.  Ber- 
tram, 198  Mo.  328,  347,  96  S.  W.  828,  seemed, 
from  the  complimentary  manner  in  which 
it  referred  to  and  quoted  the  opinion  of 
Judge  Thayer  in  the  former  case,  to  be  then 
unprepared  to  disapprove  that  proposition. 
We  think  that  in  the  light  of  this  Judicial 
uncertainty,  Mr.  Martin  was  excusable  if  he 
thought  that  he  had  done  all  he  could  ond 
all  the  law  required  to  be  done  to  place 
Frank  in  the  position  of  his  son  and  heir. 

[6]  The  evidence  in  this  case  being  of  such 
a  nature  that  it  leaves  no  substantial  doubt 
in  our  minds,  that  at  the  time  of  the  mar- 
riage of  Mr.  and  Mrs.  Martin  it  was  agreed 
between  them  that  in  consideration  of  the 
marriage  be  would  make  her  child  his  own, 
it  was  his  duty  to  fulfill  the  obligation  so 
assumed  by  doing  all  acts  necessary  to  the 
accomplishment  of  that  purpose  to  the  full- 
est extent  permitted  by  law^  If  it  required 
the  execution  of  a  deed  of  adoption  under 
the  provisions  of  the  statute  to  invest  the 
plaintiff  with  all  the  rights  of  a  legitimate 
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child,  whlcb  we  will  assume  to  be  tbe  case 
but  find  It  unnecessary  to  decide,  tben  It  was 
bis  duty.  In  tbe  performance  of  bis  obliga- 
tion, to  execute  sucb  deed.  Haying  failed  to 
do  so,  tbe  court  in  the  exercise  of  its  equi- 
table Jurisdiction  should,  as  has  been  done  in 
this  case,  enforce  the  rights  growing  out  of 
such  duty. 

"Equity  looks  upon  that  as  done  which 
ought  to  have  been  done."  1  Story's  E^.  Jur. 
(12th  Ed.)  I  648.  "All  agreements  are  con- 
sidered as  performed  which  are  made  for  a 
valuable  consideration,  In  favor  of  persons 
entitled  to  Insist  on  their  performance.  They 
are  to  be  considered  as  done  at  tbe  time 
when,  according  to  tbe  tenor  thereof,  they 
ought  to  have  been  performed."  Id.  This 
maxim  has  been  correctly  looked  upon  as  the 
very  foundation  of  all  distinctly  equitable 
property  rights,  of  all  equitable  estates  and 
Interests  both  real  and  personal.  1  Pome- 
roy's  £q.  Jur.  {  364.  It  has  been  called  "a 
fruitful  maxim."  Its  application  to  this 
case  is  well  illustrated  in  Frederick  v.  Fred- 
erick, 1  P.  Wms.  710.  A  man  bad  contracted 
at  tbe  time  of  his  marriage  to  become  a  citi- 
zen of  London,  but  died  before  be  had  done 
so  by  taking  up  his  freedom.  His  widow 
brought  suit  for  tbe  distribution  of  his  per- 
sonal estate  according  to  the  custom  of  Lon- 
don, which  applied  only  to  citizens.  Lord 
Chancellor  Macclesfield  in  deciding  the  case 
said:  "Mr.  Frederick  having  upon  good  con- 
sideration made  tbe  agreement  to  become  a 
freeman  of  London  within  a  year,  and  hav- 
ing survived  that  year,  be  shall  in  equity  be 
taken  for  a  freeman,  and  bis  personal  es- 
tate distributed  accordingly." 

So  in  this  case,  Mr.  Martin  having  agreed, 
for  a  valuable  consideration,  which  has  been 
fully  preformed,  to  adopt  the  plaintiff,  that 
act  will  be  taken  in  equity  as  having  been 
done  in  time  and  manner  contemplated  In 
the  agreement.  We  have  carefully  examined 
tbe  cases  cited  by  tbe  appellant,  and  find 
nothing  in  them  contrary  to  the  conclusion 
here  indicated. 

It  follows  from  what  we  have  said  that 
the  Judgment  appealed  from  is  right,  and  it 
is  accordingly  a£Brmed,  and  the  cause  re- 
manded for  further  proceedings. 

PER  CURIAM.  Tbe  foregoing  opinion  of 
BROWN,  C,  is  adopted  as  tbe  opinion  of 
the  court    All  concur. 


MOFFATT  et  al.  v.  BOARD  OF  TRADE  OF 

KANSAS  CITY  et  al. 

(Supreme  Court  of  Mis.souri,  Division  No.  2. 

May  20,  1913.) 

1.   EXCUANOES    (S   10*)— VOLUNTABY    ASSOCIA- 
TIONS—OBLIGATION   OP   Membebs. 

One  who  becomes  a  member  of  a  volun- 
tary board  of  trade  association  organized  for 
tbe  convenience  of  its  members  in  trading  in 
grain,  and  who  agrees  to  observe  the  consti- 
tution and  by-laws  and  to  be  subject  to  fine. 


suspension,  or  expulsion  in  case  of  a  viola- 
tion thereof,  does  not  thereby  agree  that  the 
board  of  directors  may  exercise  powers  not 
conferred  by  ttie  constitation. 

[Ed.  Note.— For  other  cases,  see  Exchanges, 
Cent  Dig.  S  14;   Dec  Dig.  |  10.*] 

2.  Exchanges   (§  10*)— Constitotioii— Pow- 
EBB  OF  Board  or  Dibectobs. 

The  constitution  of  a  voluntary  board  of 
trade  association,  which  requires  that  mem- 
bers shall  submit  disputes  of  a  financial,  mer- 
cantile, or  commercial  character  with  other 
members  or  others  assenting  thereto  to  ar- 
bitration, and  which  declares  that  tbe  board  of 
directors  may  determine  whether  any  demand 
is  a  proper  one  for  arbitration,  does  not  au- 
thorize the  board  to  decide  a  dispute  be- 
tween members,  and  a  resolution  of  the  board 
expressing  its  opinion  on  a  dispute  among 
members  does  not  aifect  the  rights  of  members 
under  the  constitution  or  otherwise. 

[Ed.  Note.— For  other  cases,  see  Exchanges, 
Cent  Dig.  S  14;  Dec.  Dig.  i  l0.»] 

3.  Exchanges  (§   5*)— Aebitbation— RErcs- 
ai,  to  Abbitbatb— Acts  Constituting. 

Under  the  constitution  of  a  voluntary 
board  of  trade  association,  which  requires  ev- 
ery member  to  submit  disputes  of  a  financial, 
mercantile,  or  commercial  character  vritb  other 
members  or  with  nonmembers  assenting  there- 
to to  arbitration  and  subjecting  a  member  to 
suspension  or  expulsion  for  refusing  to  sub- 
mit to  arbitration,  a  member  does  not  refuse 
to  arbitrate  until  a  request  for  arbitration  has 
been  made  and  an  opportunity  afforded  him 
to  either  refuse  or  accept  arbitration. 

[Ed.  Note. — For  other  cases,  see  Exchanges, 
Cent  Dig.  Hi  &-7;   Dec.  Dig.  g  5.*] 

4.  Exchanges  (|  4*)— Constitution— Estop- 
pel. 

A  member  of  a  voluntary  board  of  trade 
association  is  not  estopped  from  relying  on 
the  constitution  and  by-laws  of  the  association 
merely  because  he  has  induced  others  in  dif- 
ferent matters  to  yield  obedience  to  unau- 
thorized orders  of  the  board  of  directors. 

[Ed.  Note.— For  other  cases,  see  Exchanges, 
Cent  Dig.  f  4;    Dec.  Dig.  f  4.»] 

5.  Exchanges    (§    6*)— Constitution— Vio- 
lations—Acts  Constituting. 

A  member  of  a  voluntary  board  of  trade 
association,  who  was  refused  the  right  to  arbi- 
trate, and  who  asserts  that  tbe  board  of  direc- 
tors are  interested  in  like  controversies  and  is 
attempting  to  pass  on  its  own  cases,  and  that 
t4ie  board  has  acted  outside  its  authority,  is 
not  guilty  of  circulating  false  or  slanderous  re- 
ports relative  to  the  business  affairs  of  members 
or  officers. 

[Ed.  Note.— For  other  cases,  see  Exchanges, 
Cent  Dig.  H  5-7;  Dec.  Dig.  §  5.»] 

ft.  Exchanges  (|  6»)— Constitution— Vio- 
lations—Acts  Constituting. 
A  member  of  a  voluntary  board  of  trade 
association,  who  institutes  a  suit  against  the 
association  and  its  officers  to  restrain  an 
unlawful  attempt  to  oust  him  from  member- 
ship in  disregard  of  the  constitution  of  the 
association,  does  not  thereby  violate  the  con- 
stitution binding  members  not  to  resort  to 
tribunals  other  than  those  prodded  by  the 
association. 

[Ed.  Note.— For  other  cases,  see  Exchanges, 
Cent  Dig.  K  6-7;  Dec.  Dig.  {  6.«] 

7.  ExcHANOKS   (t  6*)— GBouNoa— Thbeaten- 

ED   INJUBT. 

Where  the  board  of  directors  of  a  vol- 
nntary  board  of  trade  association,  vested  by 
the  constitution  with  power  to  try  members 
on  charges  and  in  its  discretion  fine,  suspend, 
or  expel  the  offender,   has  not  indicated  any 
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JDtent  to  proceed  on  the  hearing  of  charges 
against  a  member  in  any  way,  except  in  ac- 
cordance with  the  constitution  and  rules  in 
force,  equity  will  not  in  advance  of  the  trial 
restrain  the  association  or  its  officers  from 
proceeding  with  the  trial,  for  courts  can  in- 
terfere only  when  the  association's  tribunals 
proceed  without  evidence  or  in  bad  faith  or 
violate  a  valid  part  of  the  constitution  and 
rules  in  dealing  with  members,  or  attempt  to 
enforce  against  members  to  their  injury  in- 
valid provisions. 

fEd.  Note.— For  other  cases,  see  Exchanges, 
Cent  Dig.  §?,  5-7;   Dec.  Dig.  §  5.*] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;  Wm.  B.  Teasdale,  Judge. 

Action  by  E.  O.  Moffatt  and  others  against 
the  Board  of  Trade  of  Kansas  City  and  oth- 
ers. There  was  a  judgment  of  the  Court  of 
Appeals  (111  S.  W.  894)  af&rming  by  a  divid- 
ed court  a  judgment  for  plaintiffs,  and  the 
case  was  transferred  to  the  Supreme  Court 
Reversed. 

Frank  Hagerman  and  Kimbrougli  Stone, 
both  of  Kansas  City,  for  appellants.  Hark- 
less,  Crysler  &  Hlsted,  of  Kansas  City,  for 
respondents. 

BLAIR,  C.  This  appeal  is  prosecuted  from 
a  decree  of  the  circuit  court  of  Jackson  coun- 
ty making  perpetual  an  injunction  issued  to 
restrain  defendants,  as  officers  and  directors 
of  the  board  of  trade  of  Kansas  City,  from 
further  pursuing  proceedings  alleged  to  have 
been  Instituted  to  expel  plaintiffs  from  mem- 
bership on  that  board. 

The  case  was  originally  appealed  to  this 
court,  and  subsequently  transferred  on  juris- 
dictional grounds  to  the  Kansas  City  Court 
of  Appeals,  where  it  was  heard  and  the 
judgment  ordered  affirmed  in  an  opinion  by 
Judge  Johnson  (111  S.  W.  894),  In  which  Judge 
Broaddus  concurred,  and  from  which  Judge 
Ellison  dissented,  stating  he  entertained  a 
different  view  of  the  facts  and  deemed  the 
opinion  in  conflict  with  certain  decisions  of 
this  court  The  case  was  then  transferred 
here,  in  due  time  docketed,  and,  after  several 
continuances  by  agreement  of  the  parties,  the 
record  is  submitted  for  judgment  Plaintiffs 
and  defendants  are  members  of  the  board  of 
trade  of  Kansas  City  (hereafter  referred  to 
as  the  board  of  trade),  a  voluntary  associa- 
tion, whose  declared  objects  are :  "To  main- 
tain a  board  of  trade ;  to  promote  uniformity 
in  the  customs  and  usages  of  merchants ;  to 
Inculcate  principles  of  justice  and  equity  in 
business;  to  facilitate  the  speedy  adjust- 
ment of  business  disputes;  to  inspire  confi- 
dence in  the  business  methods  and  Integrity 
of  the  parties  hereto;  to  collect  and  dissemi- 
nate valuable  commercial  and  economic  in- 
formation, and  generally  secure  to  its  mem- 
bers the  benefits  of  co-operation  in  the  fur- 
therance of  their  legitimate  pursuits,  and  to 
promote  the  general  welfare  of  Kansas  City." 

Plaintiffs  were  officers  and  directors  of  the 
Moffatt  Commission  Company  (hereafter  re- 


ferred to  as  the  Moffatt  Company),  and  at 
all  times  herein  mentioned  there  was  in  force 
a  provision  <3f  the  constitution  of  the  board 
of  trade  to  the  effect  that  all  provisions  of 
the  by-laws  and  constitution  relative  to  ar- 
bitration, settlement,  and  adjustment  of 
claims  should  "apply  to  firms  and  corpora- 
tions, BO  that  each  member  of  the  board  of 
trade,  who  is  a  member  of  a  copartnership, 
or  officer,  director,  or  stockholder  of  a  cor- 
IMratlon,  shall  be  required  to  see  to  it  that 
the  same  proceedings  shall  be  had  as  to  the 
debts  or  claims  of  such  partnership  or  cor- 
poration as  is  required  as  to  his  own  debts 
or  claims,  and  his  membership  shall,  in  the 
discretion  of  the  directors,  be  subject  to  like 
fines,  suspensions,  and  penalties  for  the  de- 
fault of  his  firm  or  corporation  as  it  would 
be  for  his  individual  acts." 

The  proceedings  to  expel  plaintiffs  were 
Initiated  by  Goffe,  Lucas  &  Carkener,  part- 
ners and  members  of  the  board  of  trade, 
who  claimed  plaintiffs  owed  them  for  a  car 
of  grain  destroyed  by  high  water  after,  as 
they  contended,  delivery  had  been  made. 
Plaintiffs  denied  all  Uabillty.  The  sale  oc- 
curred, if  at  all,  on  May  29th,  and  the  car 
in.  question  and  some  800  others  belonging  to 
various  owners,  and  similarly  situated  with 
respect  to  the  tiUe  to  the  grain  they  contain- 
ed, were  caught  in  an  extraordinary  flood 
and  all  the  grain  in  them  destroyed. 

On  June  5th  the  board  of  directors  of  the 
board  of  trade  adopted  the  following:  "Re- 
solved that  after  mature  consideration  and 
after  taking  legal  advice,  it  is  the  sense  of 
this  directory  that  on  all  sales  of  track  grain 
and  grain  products,  the  titte  passed  at  the 
time  the  sale  was  made  and  the  ticket  pass- 
ed." This  was  the  exact  question  then  in 
dispute  between  the  Moffatt  Company  and 
Goffe,  Lucas  &  Carkener;  plaintiffs  main- 
taining the  negative  thereof. 

On  June  8th  Goffe,  Lucas  &  Carkener  by 
letter  requested  the  board  of  irectors  of  the 
board  of  trade  to  take  up  the  question  of  the 
Moffatt  Company's  indebtedness  to  them  and 
order  payment  if  they  were  entitled  to  the 
money  claimed.  On  the  same  date  the  direc- 
tors took  up  this  matter,  and  plaintiff  Mof- 
fatt appeared  and  questioned  the  right  of 
the  board  of  directors  to  decide  the  contro- 
versy, and  further  declared  be  did  not  be- 
lieve that  the  board  of  directors  or  an  ar- 
bitration committee  composed  of  board  of 
trade  members  were  comi>etent  to  sit  in 
cases  arising  from  the  destruction  of  prop- 
erty caused  by  the  recent  flood,  stating  that 
he  doubted  "if  there  is  one  member  of  either 
of  these  committees  that  is  not  Interested" 
in  some  such  case. 

The  board  of  directors,  however,  promptly 
took  jurisdiction  of  the  matter  and  ordered 
the  Moffatt  Company  to  pay.  This  that  com- 
pany, through  plaintiffs,  refused  to  do.  Of 
this  refusal   Goffe,   Lucas  &  Carkener  ad- 
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Tlsed  tbe  board  of  directors,  and  tbe  latter  • 
issued  a  citation  to  plaintiff  Moffatt  to  ap- 
pear June  IStb  to  answer  the  charge  of  vio- 
latlng  section  1  of  article  8  of  the  C!onstitu- 
tion  of  tbe  board  of  trade.  Tbe  bearing  was 
continued  to  June  23d,  and  on  the  2l8t  tbls 
suit  was  commenced.  On  July  2d  a  more 
formal  complaint  was  filed  by  Goffe,  Lucas 
&  Carkener  against  each  of  the  plaintiffs 
diarging  each  wltb  (1)  violating  the  board 
of  directors'  order  to  pay  Goffe,  Lucas  &  Car- 
kener for  the  car  of  grain ;  (2)  falling  to  re- 
quest a  submission  to  arbitration  and  false- 
ly alleging  In  the  petition  in  this  case  that 
he  bad  been  denied  the  right  to  arbitrate 
and  that  the  board  was  threatening  to  sus- 
pend or  expel  him;  (3)  utilizing  the  resolu- 
tion of  June  5tb  to  compel  payment  from 
others,  but  refusing  to  abide  by  it  himself; 
(4)  procnring  orders  from  tbe  board  requiring 
payment  to  them  and  then  falsely  alleging 
the  board  had  no  power  to  make  such  an  or- 
der ;  and  (6)  violating  section  2  ef  article  5 
of  tbe  constitution,  eta,  of  the  board  of  trade 
by  filing  this  suit 

October  13,  1903,  these  complaints  were 
amended  so  as  to  specify  that  by  reason  of 
the  several  things  charged  plaintiffs  had  vio- 
lated section  2  of  article  6,  sections  1  and  2 
of  article  8,  and  the  amendment  of  Decem- 
ber 2,  1901,  to  article  11  of  the  constitution, 
rules,  and  regulations  of  the  board  of  trade. 
Upon  the  filing  of  the  first  amended  com- 
plaint against  Moffat  the  board  of  directors 
adopted  the  following  resolution:  "Whereas, 
written  complaint  (a  copy  of  which  is  an- 
nexed to  this  resolution)  has  been  this  day 
filed  against  B.  O.  Moffatt  Therefore,  be  it 
resolved,  that  in  order  to  avoid  any  misun- 
derstanding of  the  purpose  of  this  body,  the 
same  shall  be  treated  and  considered  as  the 
complaint  upon  which  the  said  Moffatt  shall 
be  tried  and  that  he  be  cited,  in  accordance 
with  the  roles,  to  appear  for  trial  as  soon  as 
it  is  ascertained  that  no  injunction  prevents 
this  body  from  proceeding  to  try  blm  for 
the  offenses  charged,  or  if  an  Injunction  does 
80  Interfere  then  the  trial  shall  take  place 
as  soon  as  notice  can  be  served  after  the  in- 
junction is  modified  or  dissolved,  it  being  the 
intention,  whUe  obeying  any  Injunction,  to 
respectfully  insist  to  the  courts  that  this 
body  has  the  right  to  try  Mr.  Moffatt  and 
determine  whether  he  has  violated  the  con- 
stitution, rules  and  regulations."  A  similar 
resolution  applying  to  the  complaint  against 
Aylesworth  was  adopted  at  the  same  time, 
and  upon  the  filing  of  the  second  amended 
complaints  in  October  the  board  of  directors 
readopted  these  resolutions,  making  them 
apply  to  tbe  complaints  as  amended.  On  the 
following  day  the  answer  was  filed. 

The  amendment  of  December  2,  1901,  re- 
ferred to  in  the  complaint,  related  to  the 
responsibility  of  members  of  the  board  of 
trade  for  the  acts  of  firms  and  corporations 
with  which  they  were  connected,  and  is  set 
oDt,  In  rabstance^  abova 


Sections  1  and  2  of  article  8  of  tbe  etfu- 
stitution,  BO  ftir  as  pertinent  read  as  fol- 
lows: 

"Section  1.  Eivery  person  admitted  to  the 
privileges  of  this  association  shall  promptly 
and  faithfully  comply  with  and  fulfill  all 
business  obligations  into  which  he  may  enter, 
either  with  other  members  of  the  association 
or  with  other  parties,  and  shall,  equitably 
and  satisfactorily,  adjust  and  settle  the  same. 
He  shall  also  submit  all  disputes  of  a  finan- 
cial, mercantile  or  commercial  character,  con- 
nected with  or  arising  from  any  matter  re- 
ferred to  in  this  constitution  and  tbe  rules 
and  regulations  of  this  association,  whether 
with  other  members  of  this  association,  or 
with  other  parties,  when  such  other  parties 
assent  thereto,  to  the  arbitration  of  the  com- 
mittees of  arbitration  and  appeals,  and 
promptly  and  faithfully  perform  tbe  awards 
thereof ;  and  he  shall  faithfully  observe  and 
obey  all  the  rules  and  regulations  of  this 
association,  whether  adopted  by  the  associa- 
tion or  by  the  board  of  directors. 

"Sec.  2.  •  *  *  Nor  shall  any  member 
be  guilty  of  making  or  circulating  any  false 
or  slanderous  reports  relative  to  the  business 
affairs  of  other  members,  or  relative  to  tbe 
officers,  appointees  and  committees  of  the 
association,  or  tbe  general  management  of 
tbe  market    •    •    •  " 

Section  2  of  article  5  reads  as  follows: 

"Whereas,  in  the  past  management  of  sim- 
ilar associations  it  has  occurred  that  offi- 
cers, directors  and  members  of  committees 
have  been  sued  In  damages  because  of  acts 
done  or  omitted  to  be  done  by  tbem  officially, 
the  result  of  which  may  be  to  deprive  this 
association  of  the  full  and  fearless  services 
of  competent  and  responsible  parties,  it  is 
therefore  covenanted  and  agreed  by  each  and 
every  person  becoming  or  who  may  be  ad- 
mitted a  member  of  this  association  as  a 
consideration  for  being  accorded  such  mem- 
bership •  •  •  that  he  will  not  directly 
or  indirectly,  in  any  manner  or  in  any  court 
or  before  any  tribunal  other  than  those  pro- 
vided by  this  association,  make  any  com- 
plaint, claim  or  demand  or  institute  any  suit 
or  other  proceeding  against  any  person  bas- 
ed upon  or  claimed  to  arise  from  any  act 
done  or  omitted  to  be  done,  any  vote  cast 
resolution  passed  or  order  made  by  such 
person  while  acting  as  an  officer,  director  or 
committeeman  of  this  association,  or  pur- 
suant to  any  order,  resolution,  or  direction 
of  any  officer,  director  or  committeeman  of 
this  association.  E^ch  and  every  member  of 
this  association  and  every  such  nonmember 
and  each  and  every  other  person  who  may 
be  hereafter  accorded  the  privileges  of  mem- 
bership, or  any  of  tbe  privileges  enumerated 
in  this  constitution,  or  In  any  rule  or  regula- 
tion of  this  association,  or  in  any  resolution, 
motion  or  other  proceeding  adopted  or~  pro- 
vided by  this  association  or  its  directors,  or 
by  any  officer  or  committeeman  thereof,  does. 
In  consideration  of  the  premises,  covenant  and 
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obligate  himself  not  to  make  any  demand  or 
claim  any  right  of  action  against  the  members 
of  this  association  or  any  one  or  more  of  them 
for  any  loss  or  injury  sustained  by  Mm  In  the 
premises,  or  by  reason  of  any  action  taken 
or  act  done  In  connection  therewith,  it  be- 
ing the  Intention  to  hereby  release  and  dis- 
charge any  and  all  such  claims,  demands  and 
rights  of  action,  without  restriction,  limita- 
tion or  exception  of  any  kind  or  character 
in  any  respect  whatever.  Should  any  per- 
son, whether  member  or  nonmember,  never- 
theless make  any  such  claim  or  institute  any 
such  suit,  each  and  all  of  the  members  here- 
of and  each  and  every  person  hereafter  ad- 
mitted to  membership,  agrees  and  covenants 
to  indemnify  any  member  or  other  person, 
subjected  to  such  claim  or  suit  against  any 
and  all  cost,  damage  or  liability  by  reason 
of  the  premises,  and  to  hold  him  harmless  on 
account  thereof.  And  the  board  of  directors 
may  enforce  this  agreement  by  assessment 
made,  as  to  which  assessment,  no  action  fur- 
ther than  a  resolution  of  said  board  shall  be 
necessary.  Should  any  present  or  future 
member  fall  to  keep  this  agreement  or  to  pay 
any  such  assessment,  he  shall  for  that  reason 
and  by  that  act  alone  be  deemed  and  taken 
by  all  persons  and  in  all  places  to  have  re- 
signed and  surrendered  his  membership  in 
this  association,  and  all  the  privileges  and 
immunities  thereof  or  incident  thereto,  ex- 
pressly including  bis  Interest  in  any  proper- 
ty now  or  at  any  time  hereafter  belonging  to 
or  held  for  this  association,  or  in  which  the 
same  is  Interested." 

Other  provisions  of  the  constitution  were 
to  the  effect  that  any  member  violating  any 
of  "these  by-laws  or  rales  or  any  regulations 
adopted  by  the  board  of  directors,  or  the 
association,  shall  be  censured,  fined,  suspend- 
ed or  expelled  at  the  discretion  of  the  board 
of  directors,  after  a  full  and  fair  hearing  of 
all  the  facts  presented  in  the  case.  At  the 
option  of  the  board  of  directors  he  shall  be 
deemed  by  such  violation  or  breach  to  have 
surrendered  and  resigned  his  membership  in 
this  body,  and  all  the  privileges  or  property 
interests,  if  any,  pertaining  thereto  and  re- 
sulting therefrom.  But  before  the  board  of 
directors  shall  enter  upon  the  consideration 
of  any  such  violation,  a  formal  complaint 
shall  be  filed  with  the  secretary  at  least  two 
business  days  prior  to  the  day  on  which  the 
case  is  to  be  heard.  Said  complaint  may  be 
made  either  by  a  member  or  by  a  nonmember, 
and  shall  specify  the  member  complained 
against,  and  the  offense  with  which  he  is 
charged  and  shall  dte  the  by-law,  rule  or 
regulation  which  it  is  alleged  has  been  vio- 
lated." 

The  relevant  provisions  of  the  constitution 
concerning  arbitration  were  that  the  commit- 
tee of  arbitration  (provided  for)  should  hear 
and  determine  all  disputes  of  a  financial, 
mercantile,  or  commercial  character,  and 
that  "all  dispates,  differences  or  disagree- 
ments of  a  financial,  mercantile  or  commer- 


cial character,  of  the  character  aforesaid, 
among  members  of  this  association,  or  be- 
tween members  and  other  parties,  when  sncb 
others  assent  thereto,  must  and  are  hereby 
agreed  to  be  submitted  to  the  committee  of 
arbitration  for  adjustment  The  board  of 
directors  shall  have  power  to  determine 
whether  any  given  demand  or  counterde- 
mand  Is  a  proper  one  for  arbitration,  and 
their  conclusion  in  the  premises  shall  be  final 
and  not  reviewable  by  the  association  or  in 
any  court  Any  member  who  shall  com- 
mence an  action  at  law  against  another 
member  in  regular  standing  (unless  by  agree- 
ment between  them,  or  under  section  three 
of  this  article),  for  any  such  dispute,  differ- 
ence or  disagreement  before  he  shall  offer 
to  arbitrate  the  same,  and  the  arbitration 
has  been  refused,  shall  be  liable  to  suspen- 
sion or  expulsion,  as  the  directors  may  de- 
termine; but  if  arbitration  shall  have  been 
proposed  and  refused,  then  an  action  or  ac- 
tions at  law  may  be  commenced,  and  the 
members  falling  or  refusing  to  arbitrate  may 
be  suspended  or  expelled  as  the  board  of 
directors  may  determine;  provided,  that  In 
any  case  either  party  may  appear  before  the 
board  of  directors,  and  upon  such  notice  to 
the  other  party,  if  any,  as  the  board  may 
direct,  the  directors  may  order  that  an 
arbitration  shall  not  be  required,  and  upon 
such  determination  suits  may  be  commenced 
by  either  party.    •    •    • " 

"Sec.  4.  Any  such  member  or  other  person 
desiring  to  submit  a  matter  in  controversy 
to  the  committee  of  arbitration,  shall  file  with 
the  secretary  his  complaint,  stating  there- 
in the  cause  of  action,  and  the  demands 
claimed.  In  case  the  complainant  is  a  non- 
member,  be  shall  also  sign  an  agreement  to 
abide  by  and  comply  with  all  the  terms  and 
provisions  of  this  constitution,  and  all  or- 
ders and  resolutions  of  the  board  of  direc- 
tors, and  any  committee  of  this  association 
concerning  the  arbitration  of  said  demand, 
and  of  any  counterdemand  which  the  defend- 
ant may  present  A  copy  of  such  complaint 
shall  be  served  by  the  secretary  on  the  op- 
posite party,  and  If  the  party  complained 
against  shall  fail  to  make  answer  in  writing 
to  such  complaint  within  two  business  days 
after  service  of  copy  thereof  as  aforesaid, 
or  if  he  shall  refuse  to  sign  the  agreement 
hereinafter  prescribed,  he  shall  be  deemed  to 
have  refused,  and  to  have  Incurred  the  pen- 
alties of  refusal  to  Join  in  submission  to  arbi- 
tration. •  •  •  When,  from  absence  or 
disqualification  of  regular  members,  either 
the  committee  of  arbitration  or  appeals  can- 
not be  formed,  the  parties  in  controversy 
shall  be  allowed  to  fill  vacancies  with  any 
member  or  members  of  this  association  will- 
ing to  serve  (not  being  of  the  other  committee 
or  the  board  of  directors)  on  whom  they  may 
agree;  or  if  such  parties  are  unwilling  to 
submit  their  case  to  the  committee  of  arbi- 
tration, they  may  choose  three  or  more  mem- 
bers (willing  to  serve  and  not  being  of  the 


Digitized  by 


Google 


Mo.) 


MOFFATT  V.  BOARD  OP  TRADE  OF  KANSAS  CITY 


583 


committee  of  appeals  or  board  of  directors), 
whom  they  may  agree  upon;  such  agree- 
ment, In  either  case,  to  be  communicated  to 
the  secretary  in  writing,  signed  by  all  the 
parties  in  controversy.  A  majority  award 
or  finding  of  coujmittees  thus  formed  shall 
be  made  under  the  same  rules  and  shall  have 
the  same  effect  as  if  made  by  the  regular 
committees,    respectively." 

There  were  also  provisions  relating  to  sales 
of  grain  on  track  asserted  by  plaintiffs  to  be 
in  conflict  with  the  resolution  passed  by  the 
board  of  directors  June  5th  and  above  set 
out 

Neither  plaintiffs  nor  Goffe,  Lucas  &  Car- 
kener  had  requested  an  arbitration  of  the 
dispute  between  them,  and,  while  the  answer 
averred  that  Mr.  Moffatt  had  "appeared  be- 
fore the  board  of  directors  and  claimed  that 
neither  the  board  of  directors  nor  any  arbi- 
tration committee  had  power  to  consider  or 
pass  upon"  that  controversy,  there  was  no 
substantial  evidence  of  any  refusal  to  ar- 
bitrate; the  affidavits  offered  to  show  such 
refusal  disclosing  that  Moffatt's  position  was 
that  the  directors  and  members  were  prob- 
ably disqualified  by  reason  of  being  interest- 
ed in  controversies  of  like  character.  The 
conclusion  of  the  affiants  that  Moffatt  re- 
fused to  submit  to  arbitration  was  drawn' 
from  this  statement  attributed  to  him. 

The  value  of  a  membership  on  the  board  of 
trade  was  alleged  and  shown  to  be  $2,500 
to  13,000,  and  each  member  also  had  an  in- 
terest in  a  fund  out  of  which  the  sum  of 
$1,000  was  paid  tp  the  estate  of  each  who 
died. 

1.  With  the  legal  rights  of  the  parties  to 
the  controversy  which  gave  origin  to  the 
complaint  filed  with  the  board  of  directors 
we  are  not  concerned.  The  only  Importance 
that  controversy  has  is  that  it  evidenced  the 
exist^ce  of  a  dispute  which  fell  within  the 
purview  of  the  provisions  of  the  constitution 
of  the  board  of  trade  relating  to  the  adjust- 
ment by  arbitration  of  "disputes,  differences, 
and  disagreements  of  a  financial,  mercantile, 
or  commercial  character"  between  members. 

[1]  2.  While  plaintiffs  in  becoming  members 
of  the  board  of  trade  agreed  to  observe  its 
constitution,  rules,  and  by-laws,  and  agreed 
to  be  subject  to  fine,  suspension,  or  expul- 
sion In  case  they  violated  that  agreement, 
yet  they  did  not  agree  that  the  board  of  di- 
rectors could  exercise  powers  other  than  those 
conferred  by  the  constitution,  and,  while  that 
board  might  try  and  punish  members  for 
failure  to  meet  and  discharge  unquestioned 
obligations.  It  could  not  ex  parte  settle  busi- 
ness controversies  by  resolution  and  on  pain 
of  expulsion  exact  compliance  with  such  man- 
dates. 

[2]  We  agree  with  the  learned  Ck>urt  of 
Appeals  that,  in  case  of  a  difference  or  dis- 
agreement "of  a  financial,  mercantile,  or 
commercial  character"  between  or  among 
members  of  the  board  of  trade,  the  board  of 
directors  might,  In  a  proper  case,  determine 


whether  such  differences  or  disagreement 
was  under  the  rules  a  proper  subject  for  ar- 
bitration, and  tf  so,  and  the  complainant  de- 
manded arbitration,  then  a  refusal  of  the 
other  party  to  arbitrate  would  subject  him 
to  fine,  suspension,  or  expulsion ;  and  we  also 
agree  that,  if  the  controversy  was  held  by 
the  board  of  directors  not  to  be  a  proper 
subject  for  arbitration,  then  that  decision 
did  not  invest  the  board  of  directors  with 
power  to  decide  the  matter,  but  the  parties 
might  resort  to  the  courts.  Such  is  the  plain 
effect  of  the  constitutional  provisions  above 
set  forth.  The  resolution  of  June  5th 
amounted  to  nothing  more  than  a  gratuitous 
expression  of  the  opinion  of  the  board  of  di- 
rectors on  a  question  of  law  and  in  no  way 
affected  plaintiffs'  rights  under  the  constitu- 
tion of  the  board  of  trade  or  otherwise  The 
fact  the  board  of  directors  had  adopted  that 
resolution  gave  no  different  color  to  the  Mof- 
fatt Company's  subsequent  refusal  to  pay 
Goffe,  Lucas  &  Garkener.  The  resolution  be- 
ing passed  without  authority,  plaintiffs'  re- 
fusal to  take  any  cognizance  of  it  was  quite 
justifiable.  The  controversy  In  which  they 
were  involved  with  Goffe,  Lucas  &  Garkener 
fell  within  the  class  of  differences  subject 
to  arbitration.  The  board  of  directors  could 
not,  under  the  constitution  of  the  board  of 
trade,  take  It  out  of  that  class  and  then  de- 
cide it  themselves.  The  apparent  effort  to 
do  BO  did  not  affect  the  situation. 

[3]  As  previously  stated,  there  was  no  sub- 
stantial evidence  of  a  refusal  by  plaintiffs  to 
arbitrate.  In  fact,  no  request  for  arbitra- 
tion bad  been  made  by  the  complainant  firm, 
and  until  such  request  was  made  there  was 
no  opportunity  afforded  plaintiffs  to  either 
refuse  or  accept  arbitration.  Section  4  of 
article  11  of  the  constitution  of  the  board  of 
trade  points  out  what  shall  be  deemed  a  re- 
fusal to  arbitrate,  and  there  is  no  pretense 
any  proceedings  were  initiated  under  this 
section  against  plaintiffs.  Clearly  It  was 
not  plaintiffs'  duty  to  move  for  an  arbi- 
tration. They  were  satisfied  with  existing 
conditions.  It  was  incumbent  upon  Goffe, 
Lucas  &  Garkener  to  Institute  arbitration 
proceedings  if  they  desired  to  arbitrate,  and 
until  they  did  institute  them  plaintiffs  were 
justified  in  remaining  passive. 

[4]  3.  So  far  as  concerns  the  charge  in 
the  complaint  that  plaintiffs  had  availed 
themselves  of  the  resolution  of  June  5th  and 
of  other  direct  orders  of  the  board  of  direc- 
tors in  dealing  with  their  own  debtors,  it  is 
without  substance.  Plaintiffs  are  not  estop- 
ped to  stand  upon  the  express  provisions  of 
their  agreement,  as  set  out  in  the  constitu- 
tion, rules,  and  by-laws  of  the  board  of  trade, 
by  the  fact  that  they  have  induced  others  in 
different  matters  to  yield  obedience  to  unau- 
thorized orders  of  the  board  of  directors 
The  question  now  is  as  to  the  right  of  the 
board  of  directors  to  usurp  a  power  clearly 
denied  by  the  instrument  by  which  the  board 
was  created,  and  then  punish  plaintiffs  fov 
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opposing  sndi  usurpation.  The  language  of 
tlie  constitution  in  this  connection  is  unam- 
biguous, and  plaintiffs'  previous  recognition 
of  tlie  board's  unwarranted  orders  cannot 
change  its  meaning  and  enlarge  the  board's 
iwwers. 

[6]  4.  The  statements  in  the  complaints  to 
the  effect  that  certain  allegations  in  the  pe- 
tition in  this  case  were  violaUve  of  sec- 
tion 2  of  article  8  of  the  constitution  are  un- 
founded. The  allegations  referred  to  were 
those  to  the  effect:  (1)  That  plaintiffs  had 
been  refused  the  right  to  arbitrate ;  (2)  that 
the  board  of  directors  were  Interested  In  con- 
troversies like  that  between  plaintiffs  and 
Goffe,  Lucas  &  Carkener  and  were  attempting 
to  pass  on  their  own  cases ;  and  (3)  that  the 
board  of  directors  by  adopting  the  resolution 
of  June  5th  acted  outside  their  authority. 
These  allegations  do  not  fall  within  the  pro- 
hibition against  "circulating  false  or  slan- 
derous reports  relative  to  the  business  affairs 
of  other  members  or  relative  to  the  officers, 
appointees,  and  committees  of  the  associa- 
tion." They  are  allegations  in  the  petition 
in  this  case.  The  language  quoted  from  sec- 
tion 2  clearly  does  not  include  allegations  in 
pleadings  unless  it  is  given  an  unusual  mean- 
ing, for  which  there  seems  no  reason  or  oc- 
casion. 

[6]  6.  Another  ground  of  the  complaints 
filed  is  that  the  filing  of  the  present  suit 
constitutes  a  violation  of  section  2  of  article 
6  of  the  constitution.  Plaintiffs'  property 
rights  incident  to  their  memberships  entitle, 
them  to  resist  expulsion  and  to  resort  to  the 
courts  in  order  to  enforce  their  right  to  re- 
tain such  memberships  in  case  the  tribunals 
within  the  board  of  trade  attempt  to  oust 
them  In  disregard  of  the  provisions  of  the 
constitution  of  the  board,  which  is  the  agree- 
ment out  of  which  spring  plaintiffs'  rights 
and  the  board  of  directors'  powers.  It  would 
be  singular  If  the  institution  of  a  suit  to 
prevent  the  unjust  and  arbitrary  termination 
of  plaintiffs'  memberships  would  Itself  work 
their  termination.  Such  a  construction  of 
section  2  of  article  5  would,  In  this  case,  nul- 
lify the  constitutional  provisions  as  to  arbi- 
tration and  enable  the  board  of  directors  to 
nullify  them  In  every  case.  Under  such  a 
construction  the  board  of  directors  might  ex- 
pel a  member  without  any  reason,  and,  In 
case  he  attempted  to  restrain  the  enforce- 
ment of  the  order,  the  very  effort  to  do  so 
would  of  itself  produce  the  result  he  sought 
to  avoid.  If  it  is  possible  that  members  of 
a  voluntary  association  could  lawfully  enter 
into  an  agreement  of  such  an  anomalous 
character,  their  Intent  to  do  so  ought  to  ap- 
pear very  clearly  from  the  language  employed 
before  they  are  held  to  have  done  so.  Sec- 
tion 2  of  article  5  seems  designed  to  protect 
officers  and  members  from  personal  liability 
for  votes  cast  and  acts  done  in  official  ca- 
pacity and  does  not  warrant  a  construction 
like  that  suggested  in  the  complaints. 

6.  In  consequence  of  the  conclusiona  stat- 


ed, we  agree  with  the  learned  Court  of  Ap- 
peals that  some  of  the  grounds  of  the  com- 
plaints charge  no  offense  for  which  plaintiffs 
could  be  expelled,  and  the  rest  seem  to  be 
disproved  by  the  evidence  in  tWs  rcord. 

The  real  question  in  the  case  is  whether, 
in  the  circumstances,  injunction  will  lie. 
The  complaints  were  filed  by  individual 
members  of  the  board  of  trade  and  are  not 
the  result  of  official  action.  The  board  of 
directors  is  vested  with  power  to  try  mem- 
bers against  whom  complaints  have  been 
lodged  and,,  in  case  of  a  conviction,  has  dis- 
cretion to  fine,  suspend,  or  expel  the  offender. 
In  this  case  there  is  still  an  additional  con- 
tingency affecting  some  of  the  grounds  of 
the  complaints.  Plaintiffs  are  proceeded 
against,  in  part,  as  the  representatives  of  a 
corporation.  The  corporation,  and  not  the 
plaintiffs,  is  alleged  to  owe  Ootte,  Lucas  & 
Carkener.  By  virtue  of  the  amendment  of 
December  2,  1901,  it  is  within  the  discretion 
of  the  board  of  directors  whether  plaintiffs 
shall  be  punished  at  all  for  the  misconduct 
of  the  corporation  they  represent 

There  is  no  suggestion  that  any  constitu- 
tional provision  plaintiffs  are  charged  to  have 
violated  is  Immoral,  unreasonable,  or  con- 
trary to  the  written  law  or  public  policy.  By 
becoming  members  of  the  board  of  trade 
plaintiffs  agreed  to  submit  to  trial  by  its 
board  of  directors  In  case  complaint  was 
lodged  against  them,  and,  wUle  they  might 
apply  to  the  courts  to  restrain  the  enforce- 
ment of  an  order  of  expulsion  arbitrarily  and 
unlawfully  made,  can  they  invoke  the  iwwers 
of  equity  to  restrain  proceedings  in  which 
even  their  conviction  might  not  entail  any 
punishment  at  all?  The  trial  was  not  begun 
before  this  suit  was  filed.  The  fact  that  the 
complaints  filed  by  Goffe,  Lucas  &  Carkener 
contained  charges  which  constituted  no  of- 
fense at  all  under  the  constitution,  rules, 
and  regulations  of  the  board  of  trade  and 
contained  others,  the  truth  of  which  plain- 
tiffs seem  to  have  been  able  successfully  to 
controvert  on  the  trial  in  this  case,  is  cer- 
tainly no  evidence  that  the  board  of  directors 
was  arbitrarily  about  to  convict  plaintiffs 
thereon,  but  rather  the  contrary.  The  opin- 
ion of  ttie  l>oard  of  directors  on  the  question 
of  title  to  the  car  of  grain  in  dispute,  as  that 
opinion  was  expressed  in  the  resolution  of 
June  6th,  is  of  no  consequence,  since  that 
question  is  one  the  board  of  directors  would 
not  be  called  npon  to  decide  in  trying  plain- 
tiffs upon  the  complaints  filed.  Can  the 
court  assume  that  the  board  of  directors 
will  hold  that  to  be  an  offense  which  is  not 
an  offense  or  declare  that  to  be  true  which 
is  disproved  simply  because  of  statements  in 
the  complaints  filed  by  Goffe,  Lucas  &  Cark- 
ener? It  is  true  there  is  evidence  that  the 
president  of  the  board  told  Moffatt  that, 
unless  the  Moffatt  Company  paid  the  claim 
of  Goffe,  Lucas  &  Carkener,  he  would  have 
to  take  the  consequonces,  and  true  that  Mof- 
fatt testified  that,  from  the  action  of  the  board 
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Of  directors  In  passing  tlie  resolution  of  June 
5th  and  subsequently  ordering  the  Moffatt 
Company  to  pay,  he  "Inferred"  he  was  In 
danger  of  expulsion;  but  these  things  have 
little  or  no  tendency  to  foreshadow  arbitrary, 
unfounded,  and  unlawful  action  by  the  board 
upon  the  trial  on  the  complaints.  In  the  cir- 
cumstances, we  think  plalntitTs  should  have 
exhausted  their  remedies  within  the  board  of 
trade.  It  is  not  to  be  presumed  in  advance 
of  the  trial  that  they  would  have  been  un- 
lawfully convicted,  nor,  If  convicted,  that 
they  would  have  been  punished  at  all  for 
the  default  of  the  Moffatt  Company,  nor  that 
expulsion  necessarily  would  have  been  the 
punishment  Inflicted.  Copies  of  the  charges 
filed  and  notice  of  the  date  of  the  hearing 
were  given  plaintiffs. 

[7]  The  board  had  not  Indicated  any  Intent 
to  proceed  upon  the  hearing  In  any  way,  ex- 
cept in  accordance  with  the  constitution  and 
rules  in  force.  If  plaintiffs  are  afforded  a 
fair  trial,  that  is  all  they  could  ask.  To  that, 
by  becoming  members  of  the  board  of  trade, 
they  agreed  to  submit  If  they  are  dealt 
with  arbitrarily,  convicted  upon  a  wholly 
Invalid  charge  or  without  evidence,  then 
they  can  apply  to  the  courts,  and  the  en- 
forcement of  the  order  then  properly  might 
be  restrained.  For  a  court  of  equity  to  take 
jurisdiction  in  advance  of  the  hearing,  in 
the  circumstances  of  this  case,  amounts  to 
permitting  plaintiffs  to  take  a  change  of 
venue  from  the  board  of  directors  to  the  cir- 
cuit court  of  Jackson  county.  Courts  have 
no  power  to  usurp  the  function  of  the  tri- 
bunals of  associations  like  the  board  of 
trade,  and  can  interfere  only  when  those  tri- 
bunals proceed  without  evidence  or  In  bad 
faith  or  violate  a  valid  part  of  the  constitu- 
tion and  rules  in  dealing  with  a  member,  or 
attempt  to  enforce  against  him,  to  his  injury. 
Invalid  provisions  thereof.  The  proceeding 
had  not  reached  either  stage  when  this  suit 
was  Instituted.  Unless  it  is  to  be  held  that, 
whenever  one  member  of  a  voluntary  as- 
sociation flies  against  another  charges  which 
are  untrue  or  InsuflElclent  to  support  convic- 
tion equity  may  intervene,  this  Judgment  is 
wrong.  To  so  hold  would  mean  that  the. 
member  proceeded  against  is  to  be  permitted. 
In  practical  effect,  to  demur  in  the  circuit 
court  to  charges  filed  against  him  in  a  tri- 
bunal of  the  association  and  demur  there  to 
evidence  before  It  is  offered  before  the  board 
of  directors. 

This  is  not  a  case  in  which  adverse  action 
by  the  board  of  directors  would  entail  such 
Immediate  loss  to  plaintiffs  that  an  injunc- 
tion promptly  applied  for,  in  case  of  their 
unlawful  conviction,  would  not  preserve  all 
their  substantial  rights,  and  consequently 
cases  involving  questions  of  that  kind  and 
cases  In  which  some  trial  committee,  upon 
whose  decision  expulsion  follows  as  a  mat- 
ter of  course,  in  the  absence  of  additional 


affirmative  action,  has  acted  upon  a  com- 
plaint are  not  in  point 

The  cases  cited  in  the  briefs  of  counsel 
famish  ample  authority  for  the  conclu- 
sion reached,  which  is  that  the  Judgment 
ought  to  be  reversed. 

ROT,  C,  concurs. 

PER  CURIAM.  The  foregoing  opinion 
of  BliAIR,  C,  is  adopted  as  the  opinion  of 
the  court    All  the  Judges  concur. 


8BCURITX    STATB    BANK    v.    SIMMONS. 

(Supreme  Court  of  Missoari,   Division  No.  1. 

May  31,  1913.) 

1.  CotiBTs  (§  97*)— Rule  or  Decision— Unit- 
KD  States  Sufbeue  Cotjbt. 

In  construing  the  federal  Constitution,  the 

decisions  of  the  Supreme  Court  of  the  United 

States  must  be  looked  to  as  the  final  authority. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent 

Dig.  §§  329-333;    Dec.  Dig.  S  97.*] 

2.  COIOCBBCB    (§    46*)— IHTEBBTATS    OolOIBBCn 

—State  Reoulation. 

Conditions  imposed  on  the  right  of  a  for- 
eign corporation  to  do  business  wholly  within 
the  state  would  not  be  objectionable  as  regulat- 
ing interstate  commerce. 

[Ed.  Note. — For  other  cases,  see  Commerce, 
Cent  Dig.  {{  100,  113,  126;   Dec  Dig.  g  46.*J 

3.  commebcb    (§   46*)  —  "intebstats   oom- 
mebce'  '— Ceitebion. 

That  a  foreign  corporation  required  an  of- 
fice and  employ^  to  transact  business  in  the 
state  is  immaterial  in  determining  whether  such 
business  was  interstate  commerce;  the  criteri- 
on being  whether  there  was  an  importation  into 
one  state  from  another. 

[Ed.  Note. — For  other  oases,  see  Commerce, 
Cent  Dig.  §§  100,  113,  126;    Dec.  Dig.  {  4a* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  .4,  pp.  3724-37310 

4.  COUMEBCE    (§    40*)— IRTEBSTATB    COltMKBOE 

—What  Constitutes. 

A  contract  made  with  a  foreign  corpora- 
tion for  soliciting  orders  for  books  published 
by  tiie  corporation,  to  be  imported  into  Mis- 
souri and  delivered  by  the  company's  agent  di- 
rectly to  the  subscribers  ordering  them,  related 
to  interstate  commerce. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Cent.  Dig.  II  29,  30;    Dec  Dig.  |  40.*] 

Appeal  from  Circuit  Court,  Crawford  Coun- 
ty;  L.  B.  Woodside,  Judge. 

Action  by  the  Security  State  Bank  agalnsfc 
W.  B.  Simmons.  From  a  Judgment  for  de- 
fendant, plaintiff  appeals.  Reversed  and  re- 
manded for  further  proceedings. 

Gratia  E.  Woodside^  J.  D.  Guatin,  and  G. 
C.  Dalton,  all  of  Salem,  for  appellant 
T.  J.  Cope  and  W.  P.  Elmer,  both  of  Salem, 
for  respondent 

BROWN,  0.  This  Is  a  suit  to  recover  the 
amount  of  two  negotiable  promissory  notes 
for  $160  each,  executed  by  the  defendant  to 
the  Compendium  Company,  Ine,  a  corpora- 
tion of  Virginia,  and  by  the  payee  indorsed 
in  blank  without  recourse  to  the  plaintiff. 


•For  other  case*  «m  nme  topic  and  eeetlon  NUMBER  m  Dec.  Dig.  &  Am.  Dig.  Key-No.  Series  *  Rap'r  Indexes 
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The  payee  was  the  owner  of  a  copyrighted 
book,  the  "Simplex  Farm  Ck>mpendiiim." 
The  corporation  had  not  compiled  with  the 
laws  relating  to  the  licensing  of  foreign  cor- 
porations to  do  business  in  this  state.  Some 
time  In  February,  1908,  A.  W.  Miller,  the 
president  of  the  Compendium  Company,  with 
two  canvassing  agents,  J.  F.  Dangerfleld  and 
W.  H.  McLeod,  came  to  Salem,  In  Dent  coun- 
ty, rented  two  rooms  as  an  office,  furnished 
them  with  a  borrowed  desk  and  some  chairs, 
and  began  canvassing  for  the  books  and  ap- 
pointing agents  for  that  work.  They  took 
orders  for  several  hundred  of  the  books  at 
13.50  each,  which  were  shipped  from  Roan- 
oke, Va.,  to  them,  or  some  one  of  them,  at 
Salem,  placed  in  their  office,  and  from  there 
delivered  to  the  subscribers.  Either  from 
having  ordered  more  than  was  necessary  to 
fill  the  subscriptions,  or  because  some  of  the 
books  subscribed  for  were  not  taken,  there 
were  a  number  left  over,  some  of  which  were 
sold  and  delivered  to  their  agents  as  sample 
copies  for  $1.  When  Mr.  Miller  came,  he 
announced  his  intention  of  establishing  agen- 
cies, and  within  the  next  two  or  three 
months  seems  to  have  secured  ten  agents, 
with  exclusive  territory,  on  the  same  terms 
as  were  made  with  the  defendant. 

The  contract  with  defendant  is  as  follows : 
"General  Agent's  Appointment  This  agree- 
ment, made  and  concluded  the  29th  day  of 
April,  1908,  by  and  between  the  Compendium 
Company,  Inc.,  of  Roanoke,  Virginia,  party 
of  the  first  part,  and  W.  B.  Simmons  of  Sa- 
lem, Mo.,  party  of  the  second  part :  Whereas, 
the  party  of  the  first  part  being  the  manu- 
facturers and  sellers  of  the  'Simplex  Farm 
Compendium'  and  the  party  of  the  second 
part  desires  to  sell  said  Compendium  in  the 
territory  hereinafter  mentioned  and  to  ac- 
quire from  the  party  of  the  first  part  said 
Compendlums  in  such  numbers  and  at  such 
prices  as  hereinafter  stated:  Now,  therefore, 
this  agreement  witnesseth:  That  for  and  in 
consideration  of  the  snm  of  three  hundred 
dollars  ($300.00)  (a  royalty  on  300  'Simplex 
Farm  Compendlums'),  to  be  paid  according  to 
the  obligations  this  day  given  by  the  party  of 
the  second  part,  said  party  of  the  first  part 
does  this  day  appoint  the  party  of  the  second 
part  its  sole  and  exclusive  agent,  to  sell  the 
'Simplex  Farm  Compendium'  in  the  county  of 
Wright,  state  of  Mo.,  but  not  elsewhere,  ex- 
cept as  hereinafter  specified,  for  the  term  of 
one  year  (1)  from  the  date  hereof,  with  the 
riRht  to  employ  subagents  to  assist  him  in 
selling  the  same  in  said  territory,  but  no 
'Simplex  Farm  Compendlums'  at  any  time  to 
be  sold  at  retail  for  less  than  three  and  one- 
half  ($3.50)  dollars  each.  Also,  the  right  of 
ordering  all  'Simplex  Farm  Compendlums'  he 
may  want  for  the  term  of  this  agency  direct- 
ly from  the  manufacturer,  according  to  con- 
tract, with  the  Stone  Printing  &  Manufacture 
Ing  Company,  of  Roanoke,  Va.,  a  copy  of 
which  la  hereto  attached  and  made  a  part- 
hereof.    Also,  to  have  the  right  and  privilege. 


equally  with  first  party  or  Its  agents,  of  sell- 
ing the  'Simplex  Farm  Compendium'  in  the 
counties  of  Crawford,  Phelps,  Dent,  Texaa  or 
Shannon,  state  of  Mo.,  for  the  time  specified 
above ;  and  for  each  two  hundred  (200)  'Sim- 
plex Farm  Comi)endium8'  sold  and  ordered 
from  the  manufacturer  by  said  second  party, 
he  shall  have  the  right  to  sell  the  'Simplex 
Farm  Compendium'  in  any  nnassigned  coun- 
ty in  the  states  of  Mo.,  Kansas,  Oklahoma, 
Ark.  or  Texas  which  he  may  select,  for  the 
same  time  as  afore  stated ;  and  shall  all  the 
good  territory  In  said  states  be  assigned,  then 
he  shall  have  the  right  to  select  any  unoccu- 
pied county  in  the  United  States,  without 
any  further  obligation  or  consideration  on  his 
part,  and  the  first  party  will  grant  to  no 
other  agent  the  right  to  sell  In  such  territory 
so  selected.  The  party  of  the  first  part  fur- 
ther agrees  to  furnish  said  party  of  the  sec- 
ond iiart  with  good  agricultural  counties  for 
three  (3)  years  from  this  date,  and  also  agrees 
to  furnish  him  with  one  sample  'Simplex 
Farm  Compendium'  and  all  necessary  blanks, 
on  or  about  the  15th  day  of  May,  1908,  free 
of  charge.  No  representations  or  statements 
made  by  any  salesman,  agent,  or  other  per- 
son, In  addition  to  what  is  specified  in  this 
instrument,  shall  bind  the  party  of  the  first 
part  It  is  mutually  agreed  by  and  between 
the  parties  hereto,  that  for  every  copy  of  the 
'Simplex  Farm  Compendium'  sold,  delivered, 
and  collected  for  by  the  said  party  of  the  sec- 
ond part,  or  his  subagents  he  shall  receive  as 
his  commission  and  payment  for  services  and 
the  commission  and  services  of  all  his  sub- 
agents,  the  sum  of  two  dollars  and  fifty  cents 
($2.50)  on  each  copy  so  sold.  Said  party  of 
the  second  part  here  accepts  the  appointment 
as  agent  aforesaid,  under  the  terms,  stipula- 
tions, conditions,  and  covenanUi  in  this  In- 
strument contained,  and  covenants,  promises, 
and  agrees  upon  his  part  to  keep  and  per- 
form all  the  covenants,  conditions,  stipula- 
tions and  agreements  herein  contained  to  be 
by  him  kept  and  performed ;  to  pay  or  cause 
to  be  paid,  all  persons  employed  by  him  as 
subagents,  and  persons  connected  with  the 
sale  and  delivery  of  said  'Simplex  Farm 
Compendium,'  and  to  save  and  keep  harm- 
less the  said  party  of  the  first  part  from  any 
of  the  aforesaid  charges,  claims  or  demands. 
In  witness  whereof,  the  parties  hereto  have 
hereunto  set  their  hands  the  day  and  year 
first  alwve  written.  The  Compendium  Co., 
Inc.,  by  A.  W.  Miller,  Pree.  [Seal.]  W.  B. 
Simmons.    [SeaL]" 

The  contract  of  the  Stone  Printing  &  Man- 
ufacturing Company  referred  to  and  made 
a  part  of  the  foregoing  is  as  follows :  "Stone 
Printing  &  Manufacturing  Co.,  Manufac- 
turers of  the  Simplex  Farm  Compendium. 
Reference:  Dun  and  Bradstreet  Roanoke, 
Va.  In  consideration  of  the  money  deposited 
with  us,  and  other  considerations,  we  agree 
with  the  Compendium  Co.,  Inc.,  and  all  par- 
ties who  may  be  authorized  by  the  said  Com- 
pendium Co.  to  sell  the  Simplex  Farm  Oom- 
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pendlnm,  to  manofacture  said  book  in  every 
way  equal  to  and  as  perfect  as  the  samples 
manufactured  by  as,  wbicb  are  carried  and 
shown  by  the  Compendium  Co.  and  its  agents. 
Said  book  is  made  of  good  quality  of  writ- 
ing paper,  bound  in  extra  strong  boards,  best 
quality  red  leather  back  and  corners,  aqd 
sides  of  the  best  quality  blank  book  dotli, 
with  gold  fillet  on  back,  and  sides  stamped 
with  special  stamp  of  the  Simplex  Farm 
Compendium.  And  we  further  agree :  First 
That  each  and  every  copy  of  said  Simplex 
Farm  Compendium  delivered  by  us  shall  be 
equal  in  every  respect  to  the  description  giv- 
en above.  Defective  copies  may  be  ex- 
changed for  perfect  ones.  Second.  That  we 
will  keep  a  sufficient  number  of  books  on 
hand  to  fill  all  orders  promptly,  in  accord- 
ance witit  our  contract  with  the  Compendium 
Company.  Third.  That  we  will  secure  the 
most  favorable  rates  by  railroad  or  express, 
and  will  sell  at  $1.00  per  copy,  pack  and  de- 
liver on  board  cars  in  Roanoke,  Virginia,  in 
good  condition,  all  books  sold,  at  the  price  of 
one  dollar  ($1.00)  per  copy.  But  orders  will 
not  be  filled  if  sold  at  retail  for  leas  than 
three  dollars  and  fifty  cents  ($3.S0)  each. 
Fourth.  That  a  failure  to  comply  with  any 
of  the  terms  of  this  contract  wUi  operate  as 
a  forfeiture  of  our  rights,  and  we  further 
agree  to  pay  all  parties  to  whom  we  sell  the 
Simi^ex  Farm  Compendium  all  damages  they 
may  Sustain  by  reason  of  our  failure  to  keep 
this  agreement.  Witness  our  hands  this 
eighteenth  day  of  July,  1907.  The  Stone 
Printing  &  Manufacturing  Co.,  by  AL  A 
Stone." 

Bach  of  the  agents  gave  notes  similar  to 
those  given  by  the  defendant  These  notes 
were  discounted  with  the  plaintifT,  and  with- 
in three  months  from  their  arrival  Mr.  Mill- 
er and  his  two  original  agents  left  Salem. 

The  only  defense  made  to  the  notes  is 
that  they  are  void  because  the  payee  had  not 
complied  with  the  provisions  of  sections  1024, 
102S,  and  1026  of  the  Revised  Statutes  of 
1889,  authorizing  foreign  corporations  to  do 
business  in  this  state.  The  value  of  the 
book,  which  is  a  ledger  containing  a  new  and 
improved  system  of  keeping  farm  accounts, 
was  not  questioned.  On  the  other  hand,  its 
usefulness  was  highly  spoken  of  by  the  wit- 
nesses for  defendant 

That  the  notes  sued  on  in  this  case  were 
executed  by  the  defendant  is  admitted.  That 
the  promises  they  evidence  are  founded  upon 
a  sufficient  consideration  was  held  by  the 
court  at  the  trial,  and  is  not  questioned.  The 
defense  stands  only  upon  the  ground  that 
the  transaction  in  which  they  were  made 
was  one  forbidden  by  the  statutes  of  the 
state,  and  that  therefore  they  are  absolutely 
void.  This  was  evidently  the  view  taken  by 
the  trial  court  In  submitting  it  to  the  Jury, 
for  the  evidence  was  clear,  and  without  in- 
conslBtency,  except,  perhaps,  such  as  is  to 
be  expected  from  those  slight  aberrations 
of  mental  vision  which  frequently  result  from 


the  interposition  of  self-interest  or  personal 
feeling. 

[1]  The  appellant  insists  that  the  trial 
coui-t  was  wrong,  because  the  statute  does 
not  forbid  such  transactions,  and,  if  it  be  so 
construed  as  to  forbid  them,  as  was  done  in 
this  case,  such  construction  violates  that 
provision  of  the  Constitution  of  the  United 
States  (article  1,  i  8)  which  gives  to  Con- 
gress power  to  regulate  commerce  among  the 
several  states.  The  Jurisdiction  of  this  court 
is  thus  invoked  to  construe  the  Constitu- 
tion. This  provision  has  been  so  often  before 
the  courts  that  it  is  with  diffidence,  and  fear 
of  incurring  the  imputation  of  pedantry,  that 
one  ventures  any  general  observation  con- 
cerning it  It  may,  however,  be  excusable 
to  say  that  it  afCords  a  guaranty  of  commer- 
cial prosperity  founded  upon  the  mutual 
Interests  of  all,  which  no  merely  conventional 
union  could  give.  The  state  is  the  proper 
guardian  of  the  commercial  activities  within 
its  own  borders.  It  may  be  trusted  to  defend 
them  against  all  adversaries.  But  the  peo- 
ple of  a  common  country  are  not  adversa- 
ries. They  must  unite  in  the  development 
and  defense  of  their  common  taiterests,  and 
it  is  for  this  reason  that  their  commercial 
relations,  as  well  as  the  coining  of  the  money 
which  furnishes  the  foundation  for  all  com- 
mercial exchange,  has  been  committed  to 
Congress,  and  they  have  made  the  national 
Supreme  Court  the  final  interpreter  of  the 
laws  in  this  respect  It  is  to  that  court, 
therefore,  that  we  must  look  for  the  final 
word  on  the  subject 

The  notes  in  suit  constitute  a  part  of  a 
contract  in  which  the  defendant  and  maker 
was  appointed  selling  agent  of  the  payee  and 
indorser,  the  Compendium  Company,  Inc., 
which  is  admitted  to  have  been,  at  the  time, 
a  Virginia  corporation,  for  a  certain  copy- 
righted book  called  the  "Simplex  Farm  Com- 
pendium." The  consideration  of  the  note 
was  this  appointment  and  the  rights  accruing 
under  It  These  rights  consisted,  in  the 
main,  of  exclusive  territory  in  which  to  sell 
it,  and  a  guaranty  that  it  might  be  purchased 
from  the  manufacturer,  the  Stone  Printing  & 
Manufacturing  Company,  at  Roanoke,  Va., 
at  the  price  of  f  1  per  copy  delivered  on  board 
the  cars  at  that  place,  provided  they  had 
already  been  sold,  for  $3.50  each,  but  not 
otherwise.  These  terms  were  secured  to 
selling  agents  by  a  contract  between  the 
Stone  Printing  &  Manufacturing  Company, 
a  copy  of  which  was  attached  to  the  instru- 
ment of  appointment,  and  made  a  part  of  it 

[2]  It  is  true  that  the  statute  Invoked  by 
the  respondent  (R.  S.  1899,  {f  1024,  1025, 
10^  required  certain  things  to  be  done  by 
a  foreign  corporation  before  a  certificate 
should  be  given  it  authorizing  it  to  do  busi- 
ness in  this  state,  and  provided  that  no 
such  corporation  which  should  tail  to  comply 
with  the  provisions  of  the  act  "can  mantain 
any  suit  or  action,  either  legal  or  equitable, 
in  any  of  the  courts  of  this  state,  upon  any 
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demand,  whether  arising  out  of  contract  or 
tort";  bat,  as  was  said  by  Judge  Woodson 
for  this  court  In  Boeder  t.  Robertson,  202 
Mo.  638,  100  S.  W.  1090:  "It  was  not  the  In- 
tention of  the  Legislature  to  prohibit  the  en- 
forcement of  valid  contracts  made  by  foreign 
corporations  In  their  own  states  with  citizens 
of  this  state.  There  Is  nothing  in  our  laws 
which  denies  the  right  of  such  corporations 
to  enforce  valid  contracts,  whether  made  In 
/  this  state  or  not"  In  Crutcher  v.  Kentucky, 
141  U.  S.  47,  11  Sup.  Ct  851,  35  L.  Ed.  649, 
the  Supreme  Court  of  the  United  States  said: 
"To  carry  on  Interstate  commerce  is  not  a 
franchise  or  a  privilege  granted  by  the  state ; 
it  is  a  right  which  every  citizen  of  the  United 
States  is  entitled  to  exercise  under  the 
Constitution  and  laws  of  the  United  States', 
and  the  accession  of  mere  corporate  facili- 
ties, as  a  matter  of  convenience  in  carrying 
on  their  business,  cannot  have  the  effect  of 
depriving  them  of  such  right,  unless  Congress 
should  see  fit  to  interpose  some  contrary 
r^ulatlon  on  the  subject."  This  statement 
of  the  law  was  approved  in  International 
Text-Book  Co.  V.  Plgg,  217  U.  S.  91,  30  Sup. 
Gt  481,  54  Ij.  Ed.  678,  24  U  R.  A.  (N.  S.) 
483,  18  Ann.  Cas.  1103,  and  was  foUowed 
by  this  court  in  International  Text-Book  Co. 
V.  Gillespie,  229  Mo.  397,  129  S.  W.  922,  In 
which  the  opinion  of  Mr.  Justice  Harlan  in 
the  Plgg  Case  is  substantially  quoted  in  full, 
with  the  statement  that  it  Is  binding  on  tills 
court  Its  reason  is  evident  It  is  open  to 
the  observation  of  all  that  commerce  among 
the  states  is  largely  conducted  by  corpora- 
tions. Its  carriers,  whether  by  land  or  water, 
together  with  the  Importers,  manufacturers, 
and  merchants  which  produce  and  sell  the 
articles  of  which  it  largely  consists,  are  al- 
most universally  Incorporated,  so  that  cor- 
porations are  the  agencies  and  Instrumentali- 
ties of  its  prosecution;  and  if  these  could 
not  go  Into  a  state  other  than  that  of  their 
domicile  without  its  permission,  the  control 
vested  by  the  Constitution  in  Congress  would 
be  a  mere  form  of  words  without  vitality. 
Their  right  to  transact  this  business  does  not 
depend  upon  the  authority  or  permission  of 
the  state  In  which  it  is  done,  because  it  Is 
within  the  province  of  national  and  not  of 
state  legislation.  Conditions  imposed  on 
their  right  to  do  business  wholly  within 
the  state  and  subject  to  state  legislation 
would  be  open  to  no  such  objection.  Crutch- 
er ▼.  Kentucky,  supra. 

[3]  The  only  question,  then,  for  our  con- 
sideration, Is  whether  the  contract  which 
constitutes  the  consideration  of  the  notes  In 
suit  relates  to  commerce  between  the  states. 
The  fact  that  it  may  have  required  an  office 
and  employSs  to  transact  it  is  unimportant, 
as  is  held  in  the  International  Text-Book 
Cases,  supra.  In  those  cases  the  company 
had  elaborate  facilitlea  of  that  description. 
The  test  applied  to  determine  the  character 


of  the  transaction  was  quoted  from  the  opin- 
ion of  Judge  Sanborn  in  Butler  Bros.  Shoe 
Co.  V.  United  States  Rubber  Co.,  156  Fed.  1, 
17,  84  C.  O.  A.  167,  183,  as  follows:  "Impor- 
tation, into  one  state  from  another  is  the 
indispensable  element,  the  test  of  inter- 
state commerce;  and  every  negotiation,  con- 
tract, trade,  and  dealing  between  citizens  of 
different  states,  which  contemplates  and 
causes  such  importation,  whether  it  be  of 
goods,  persons,  or  information,  is  a  transac- 
tion of  Interstate  commerce."  In  those  cases 
the  company  solicited  contracts  for  the  sale 
of  "information"  to  be  Imported  into  the 
states  of  Missouri  and  Kansas  to  be  paid  for 
by  the  recipients  as  agreed  in  writing.  This 
was  held  to  be  Interstate  commerce. 

[4]  In  this  case  the  contract  is  for  soli<dt- 
ing  orders  for  books  to  be  Imported  into  this 
state  and  delivered  by  the  agents  of  the  com- 
pany direct  to  the  subscribers  ordering  them. 
We  can  see  no  difference  between  these  cases 
so  ta.T  as  the  question  of  commerce  among 
the  states  is  concerned.  They  both  come 
directly  within  the  definition  quoted  supra 
from  the  opinion  of  Judge  Sanborn,  and  ap- 
proved by  the  Supreme  Court  of  the  United 
States  and  this  court 

The  Judgment  of  the  trial  court  is  re- 
versed, and  the  cause  remanded  for  further 
proceedings  in  accordance  with  this  opinion. 

PER  CURIAM.  The  foregoing  opinion  of 
BROWN,  C,  is  adopted  as  the  opinion  of  the 
court    All  concur. 


VANTINB  V.  BUTLER  et  al. 

(Supreme  Court  of  Missouri,   Division  No.  L 
May  31,  1913.) 

1.  Judgment  (§  663*)— Res  Judicata. 

Where  the  issue  of  heirship  was  determin- 
ed in  plaintifTs  favor  in  a  prior  suit  by  ber 
against  defendants  and  others  for  the  purpose 
of  deciding  that  issue,  the  judgment  rendered 
therein  was  conclusive  on  that  issue  when  of- 
fered in  a  subsequent  suit  by  plaintiff  to  par- 
tition a  portion  of  the  ancestor  a  realty,  where 
the  Judgment  was  admitted  without  objection, 
though  it  had  not  been  affirmed  on  appeal  when 
offered  in  evidence. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  S  1174;    Dec  Dig.  |  e63.»] 

2.  Pleading  ({   272»)— Pmh  Dabbkin  Oow- 

TINUANCE. 

A  party  to  a  case  may  show  by  a  plea  of 
puis  darrein  continuance  that  a  judgment  in 
a  subsequent  action  between  the  parties  in- 
troduced herein,  in  evidence,  was  reversed  on 
appeal  after  it  was  rendered. 

[Ed.  Note. — For  other  cases,  see  Pleading. 
Cient  Dig.  IS  823-831 ;    Dec.  Dig.  |  272.«1 

3.  Descent  and  Dibtkibution  d  88*) — ^Pke- 

TEBMITTED    HEIB— PaBTITION. 

'  A  pretermitted  heir  could  have  brought  a 
partition  suit  and  set  up  therein  her  rights  as 
heir  without  liaving  brought  a  prior  suit  to 
establish  heirship  and  her  title  in  her  father's 
estate ;  she  having  the  same  right  to  a  partition 
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decree  U  any  other  heir  wouM  hare  had  in 
case  of  intestacy. 

[Ed.  Note. — For  other  cases,  see  Descent  and 
Distribution,  Cent  Dig.  i§  846-350,  868-381; 
Dec  Dig.   g  89.»] 
4.  Partition  (|  27*)— Acnows— Dbtbnses. 

The  fact  that  some  of  the  devisees  under 
decedent's  will  brought  an  action  against  oth- 
ers to  set  aside  the  will  after  the  institution  of 
a  partition  suit  by  an  heir  would  not  constitute 
a  defense  to  the  partition  suit ;  the  heir's  rights 
not  depending  on  whether  the  will  is  estab- 
lished or  annulled. 

[Ed.  Note.— For  other  cases,  see  Partltioii, 
Dec  Dig.  i  27.*] 

Appeal  from  Circuit  Court,  Boone  County; 
Nlc  Thurmond,  Judge. 

Action  by  Lizzie  Vantine  against  Mary 
Butler  and  others.  From  a  Judgment  for 
plaintiff,  defendants  appeal.     Affirmed. 

Plaintiff  sues  as  the  child  and  heir  of 
John  Butler,  who  died  on  the  28th  of  Sep- 
tember, 1906,  after  having  made  a  will  de- 
vising his  estate,  consisting  of  land  and  per- 
sonalty, wherein  she  was  neither  mentioned 
nor  provided  for,  for  a  partition  of  a  por- 
tion of  his  real  estate  between  herself  and 
widow  and  devisees  mentioned  In  said  will, 
alleging  that  she  is  entitled  to  an  undivided 
one-sixth  Interest  in  the  fee  of  said  land, 
subject  to  a  dower  interest  of  the  widow 
therein,  to  whom  said  land  had  been  devised 
during  her  natural  life  or  widowhood  with 
remainder  at  her  death  or  remarriage  to  her 
codefendant,  Loutetia  Pbelan,  also  a  daugh- 
ter of  said  John  Butler,  deceased.  The  pe- 
tition then  speciflcally  sets  out  the  respec- 
tive interests  of  the  parties,  and  alleges  that 
the  personal  estate  of  the  deceased,  John 
Butler,  Is  amply  sufficient  to  pay  off  all 
his  debts,  and  that  the  land  In  question,  be- 
ing insusceptible  of  advantageous  division, 
should  be  sold  for  partition.  The  two  de- 
fendants are  the  devisees  under  the  will,  to 
whom  the  particular  land  sought  to  be  parti- 
tloued  was  devised;  and  answered  (1)  by  a 
general  denial,  (2)  by  way  of  affirmative  de- 
fense and  plea  in  abatement  that  plaintiff 
prior  to  the  Institution  of  the  present  suit 
had  instituted  another  action  in  said  court 
against  all  the  heirs  of  John  Butler,  deceas- 
ed, seeking  to  establish  her  rights  as  a  child 
and  heir  of  the  deceased,  to  a  distributive 
share  of  his  entire  estate,  and  wherein  the 
present  defendants  and  other  heirs  of  the 
deceased  were  made  defendants,  and  where- 
in they  denied  the  heirship  and  interest  of 
plaintiff,  and  on  trial  of  which  issue  plaintiff 
prevailed.  And  for  a  third  defense  alleged 
that  one  of  the  descendants  of  John  Butler, 
deceased,  had  brought  an  action  against  oth- 
er devisees  under  his  will  to  set  aside  the 
same,  which  action  was  still  pending.  The 
reply  took  issue.  Plaintiffs  adduced  evi- 
dence of  the  decision  in  her  favor  in  the 
former  suit  begun  to  establish  her  heirship 
by  the  circuit  court  of  Boone  county,  and 
that  an  appeal  was  taken  therefrom  by  some 


of  the  defendants  but  without  bond,  which 
appeal  subsequently  resulted  in  an  affirm- 
ance of  the  Judgment  obtained  by  plaintiff 
In  the  lower  court  in  a  decision  rendered 
February  29,  1912.  Vantine  v.  Butler,  240 
Mo.  521,  144  S.  W.  807,  39  L.  R.  A.  (N.  S.) 
1177.  And  also  proved  that  she  was  not 
a  party  to  the  suit  contesting  the  will.  Up- 
on the  conclusion  of  the  testimony,  the  court 
rendered  a  Judgment  ascertaining  the  inter- 
ests of  the  parties  and  appointing  three  com- 
missioners to  set  off  dower  to  the  widow, 
and  directing  the  remainder  of  the  land  de- 
scribed to  be  sold  and  the  proceeds  divided 
in  proportion  to  the  interests  of  the  parties 
entitled.  From  that  decree,  the  defendants 
perfected  their  appeal  to  this  court 

Whltecotton  &  Wight,  of  Moberly,  and  Har- 
ris Sc  Finley,  of  Columbia,  for  appellants. 
Gillespy  &  Conley,  of  Columbia,  for  respond- 
ent 

BOND,  J.  (after  stating  the  facts  as  above). 
I.  The  first  error  assigned  in  the  brief  of 
appellants  is  that  the  decree  below  was  not 
supported  by  competent  evidence  tending  to 
prove  that  respondent  bad  any  right  or  inter- 
est in  the  land  to  be  partitioned  or  present 
right  of  possession  to  a  share  thereof  in 
severalty. 

[1]  The  appellants  are  in  no  position  to 
complain  of  the  sufficiency  of  the  evidence 
to  show  the  heirship  of  the  plaintiff  as  a 
child  of  the  deceased,  John  Butler.  That 
issue  was  determined  in  respondent's  favor 
in  a  suit  brought  by  her  against  them  and 
others  for  the  purpose  of  deciding  It,  and 
the  judgment  so  rendered  was  offered  and 
received  in  evidence  in  the  present  case 
without  any  objection  whatever  on  the  part 
of  appellants.  It  is  true  that  at  the  time 
it  was  presented  In  evidence  its  conclusive- 
ness was  provisional  only,  since  it  had  not 
then  been  affirmed  on  the  appeal  taken  to 
this  court  without  bond;  but  it  was  then  a 
final  Judgment  open  to  execution  and  con- 
clusive between  the  parties  until  it  should 
be  reversed.  Rodney  v.  Gibbs,  184  Mo.  loc 
dt  11,  82  S.  W.  187;  Burgess  v.  O'Don- 
oghue,  90  Mo.  299,  2  S.  W.  303;  Bitter  v. 
Democratic  Press  Co.,  68  Mo.  458;  Railroad 
V.  Atkison,  17  Mo.  App.  484.  This  Judgment, 
subject  to  the  possibility  of  its  reversal  on 
appeal,  was  pleadable  or  evidentiary  in  any 
matter  arising  between  plaintiff  and  the  de- 
fendants who  are  parties  thereto.  Rodney 
V.  Gibbs,  supra,  184  Mo.  loc.  clt  14;  Ed- 
monston  v.  Carter,  180  Mo.  515,  T9  S.  W. 
459 ;  2  Black  on  Judgments  (2d  Ed.)  510,  685; 
Freeman  on  Judgments  (4th  Ed.)  328. 

[2]  If  that  judgment  had  been  reversed 
instead  of  having  been  affirmed  on  appeal 
to  this  court  (Vantine  v.  Butler,  240  Mo. 
521,  144  S.  W.  807,  39  L.  R.  A.  [N.  S.]  1177), 
appellants  might  have  had  the  advantage 
thereof  if  the  present  case  had  still  been 
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pending,  by  a  plea  of  puis  darrein  contlnn- 
ance  (Wade  &  Osborne  v.  Emerson  &  Golds- 
berry,  17  Mo.  267).  Or  If  the  present  case 
had  been  tried  before  the  determination  of 
the  appeal  in  the  other,  appellants  might 
have  obtained  by  proper  proceedings  an  an- 
nulment of  the  decision  in  plaintiff's  favor. 
But  appellants  had  no  right  to  question  the 
concIuslTeness  of  the  Judgment  against  them, 
from  which  they  had  appealed  without  bond, 
especially  since  they  did  not  in  any  way 
seek  to  postpone  the  prosecution  of  the  pres- 
ent suit  until  the  determination  of  the  for- 
mer and  made  no  objection  whateTer  to  the 
introduction  in  evidence  in  this  case  of  the 
proceedings  in  the  other. 

We  therefore  rule  that  there  was  compe- 
tent evidence  in  this  case  to  support  the 
Judgment  of  the  trial  court 

[S]  II.  Neither  Is  there  any  merit  in  ap- 
pellants' claim  that  plaintiff  did  not  have  at 
the  institution  of  this  suit  a  present  right 
to  her  share  in  severalty  of  her  father's  es- 
tate. She  might  have  prosecuted  this  ac- 
tion and  set  up  her  rights  as  such  child  in 
this  action  independently  of  a  prior  suit  to 
establish  her  heirship  and  title  to  her  share 
in  the  entire  estate  of  her  father;  and,  in 
the  event  of  the  sustention  of  those  rights  on 
the  trial,  she  bad  the  same  right  to  «  decree 
for  partition  which  any  other  heir  of  her 
father  would  have  and  in  case  of  his  Intes- 
tacy. Breldensteln  v.  Bertram,  198  Mo.  328, 
96  S.  W.  828,  and  cases  dted;  McCracken 
V.  McCracken,  67  Mo.  590.  Hence  she  had 
the  same  rights  of  entry  after  such  Judg- 
ment that  any  other  child  would  have  bad 
whose  heirship  vraa  acknowledged.  The 
present  action  is  only  for  partidpancy  on 
her  part  in  a  specific  portion  of  the  land 
of  the  deceased  father.  The  former  action 
was  intended  to  establish  her  rights  gen- 
erally as  his  child  to  an  equal  share  with 
his  other  children  in  all  of  his  estate  as  if 
he  had  died  intestate,  and  was  predicated 
upon  the  terms  of  the  statute  entitling  "the 
child  of  the  deceased  who  is  not  mentioned 
in  his  will  to  such  proportion  of  the  estate 
of  the  testator,  real  and  personal,  as  if  he 
bad  died  Intestate."  B.  S.  1909,  {  644;  Boy- 
er  et  al.  v.  Dlvely  et  al.,  58  Mo.  610.  It  in 
no  wise  prevented  the  bringing  of  the  pres- 
ent suit. 

[4]  III.  These  conclusions  cover  all  the 
defenses  made  except  the  one  based  on  the 
fact  that  some  of  the  devisees  under  the 
will  of  the  deceased,  after  the  institution  of 
the  present  suit,  brought  an  action  against 
the  others  to  set  aside  the  will.  Obviously, 
that  does  not  constitute  a  defense  to  this 
action,  for  the  plaintiff  in  this  case  does  not 
claim  under  the  will  and  is  not  affected  as 
to  her  rights  secured  by  the  above  statute, 
whether  the  will  is  established  or  annulled. 
Spratt  V.  Lawson,  176  Mo.  loc.  dt  182,  75 
S.   W.   642;   Robertson   v.    Brown,   187  Mo. 


loe  cit  457,  86  S.  W.  187,  106  Am.  8t  Bep. 
486.  The  rights  which  inure  to  the  plain- 
tiff are  measured  by  those  to  whidi  she  would 
have  been  entitled  had  her  father  died  with- 
out a  will ;  and  the  enforcement  of  her  rights 
does  not  trench  upon  the  relations  inter  sese 
of  the  devisees  of  the  will,  who  still  take 
according  to  its  devises  if  that  Instrument  is 
valid,  excepting  that  they  are  required  to 
contribute  their  proportional  part  to  make 
up  the  Interest  and  estate  which  comes  to 
the  plaintiff  as  upon  the  Intestacy  of  her 
father.     B.   S.   1909,  §{  544,  582. 

The  result  is  the  Judgment  is  affirmed.   All 
concur. 


LOVE  V.  LOVE. 

(Supreme  Court  of  Missouri,  Division  No.  1. 

May  31,   1913.) 

1.  Ejectment  (|  96*)— Evidence— Tituc  of 
Defendant. 

In  an  action  of  ejectment  evidence  Md 
not  suffident  to  show  title  to  the  land  in  th« 
defendant. 

[Ed.  Note.— For  other  cases,  see  Ejectment, 
Cent  Dig.  §{  280-296;   Dec.  Dig.  g  95.*] 

2.  Ejectment    (S   9»)— Bioht    of   Action- 
Pbiob  Possession  or  Pi.aintiff. 

Where  there  is  no  evidence  of  title  in  ei- 
ther plaintiff  or  defendant,  the  prior  posses- 
sion of  the  plaintiff  is  sufficient  to  enable  him 
to  maintain  ejectment  against  one  who  has 
ousted  him. 

[Ed.  Note.— For  other  cases,  see  Ejectment 
Cent  Dig.  {}  16-29;    Dec.  Dig.  |  9.*] 

3.  Appeal  and  Ebbob  (|  856*)— Ground  not 
Pbesented  in  Loweb  Coubt. 

Where  the  plaintiff  in  an  action  of  eject- 
ment was  entitled  to  judgment  on  the  admit- 
ted facts  because  of  his  prior  possession,  a 
judgment  for  him  will  be  sustained,  even 
though  the  issue  of  prior  possession  was  not 
raised  in  the  lower  court. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  f$  3406-3424,  3429-3434; 
Dec.  Dig.  i  856.*] 

Appeal  from  Louisiana  Court  of  Common 
Pleas;    D.  H.  Eby,  Judge. 

Action  by  Arch  Lore  against  William  Love. 
Judgment  for  the  plaintiff,  and  defendant 
appeals.    Affirmed. 

Pearson  &  Pearson,  of  Louisiana,  Mo.,  for 
appellant  Bobert  A.  May  and  David  A. 
Ball,  both  of  Louisiana,  Mo.,  for  respondent 

BBOWN,  O.  Ejectment  instituted  Sep- 
tember 10,  1909,  to  recover  a  tract  of  land  in 
Pike  county,  described  in  the  petition  as  fol- 
lows: "Beginning  at  the  northeast  corner 
of  the  west  one-half  of  the  southwest  quarter 
of  section  30,  township  65  north,  range  2 
west;  thence  east  10  chains;  thence  north 
14.55  chains  to  a  stake  on  the  south  bank  of 
Salt  river;  thence  with  the  meandering  of 
Salt  river  in  a  northwesterly  direcUon  to  the 
northeast  comer  of  Wm.  Love's  32-acre 
tract  (being  the  point  where  the  line  running 
north  and  south,  dividing  equally  the  west 


•For  otlier  cases  see  same  topic  and  section  NUMBER  In  Dec.  Di(.  A  Am.  Dig.  Kej-No.  Sarlas  *  Rep'r  Indexes 
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half  of  said  section  SO,  intersects  the  south 
bank  of  Salt  river);  thence  south  25.25  chains 
to  place  of  beginning,  containing  19.90  acres." 
A  plat  of  the  section  in  which  the  land  is 
situated  was  Introduced  in  evidence.  We  re- 
produce it  here,  as  it  will  assist  materially 
an  understanding  of  the  description,  as  well 
as  much  of  the  evidence  relating  to  it. 


The  ouster  vras  laid  as  of  May  30,  1907. 
The  answer  Is  a  general  denial. 

At  the  trial  the  plaintiff  Introduced  an  ad- 
ministrator's deed,  dated  August  25,  1871, 
executed  by  Masten  H.  Arthur,  administrator 
of  Joseph  Love,  deceased,  to  James  'tove.  In 
which  the  land  conveyed  is  described  as  fol- 
lows: "Twenty  acres;  it  being  and  lying  In 
the  northeast  comer  of  eighty  and  14/100 
acres,  the  fractional  part  of  the  northwest 
quarter  of  section  thirty  on  the  south  side 
of  Salt  river  in  township  fifty-five,  range 
two  west,  and  being  the  same  land  on  which 
the  deceased  lived  at  the  time  of  his  death, 
and  lying  in  Pike  county,  MlssourL" 

This  deed  was  in  ordinary  form  for  the 
conveyance  of  lands  sold  for  the  payment 
of  the  debts  of  a  decedent.  Its  admission  in 
evidence  was  objected  to  on  the  sole  grounds 
that  the  description  which  It  contains  is  so 
Indefinite  that  it  passed  no  title,  and  that 
it  does  not  refer  to  the  property  described 
in  the  petition.  These  objections  having 
been  overruled,  the  defendant  duly  excepted. 
The  plaintiff  next  Introduced  a  general  war- 
ranty deed  from  James  love  to  himself,  dat- 
ed September  14,  1905,  In  which  the  land  con- 
veyed is  described  as  follows:  "Twent^y 
acres;  it  being  and  lying  in  the  northeast 
corner  of  eighty  and  14/100  acres,  the  frac- 
tional part  of  the  northwest  quarter  of  sec- 
tion thirty  (30)  on  the  south  side  of  Salt 
river,  in  township  55,  range  2  west  Also 
the  east  lialf  of  the  southwest  fractional 
quarter  of  section  thirty  (30),  township  55, 
range  2  west,  containing  seventy-flve  and 
41/100  acres.    Also  the  northeast  quarter  of 


the  northwest  quarter  of  section  thirty-one 
(31),  same  township  and  range  attove  men- 
tioned, containing  thirty-eight  acres,  more 
or  less.  Also  the  southeast  quarter  of  sec- 
tion number  thirty  (30)  in  the  same  township 
and  range,  containing  thirty-three  and  58/100 
acres,  more  or  less." 

The  defendant  objected  to  the  introduction 
of  this  deed,  on  the  ground  that  the  descrip- 
tion, so  far  as  it  relates  to  the  property  in 
controversy.  Is  too  vague,  indefinite,  and  un- 
certain, and  is  not  the  same  land  described 
in  the  petition,  and  saved  his  exception  to 
the  ruling  by  which  It  was  admitted.  It  re- 
served a  life  estate  to  the  grantor.  Plaintiff 
next  introduced  a  general  warranty  deed, 
dated  September  14,  1906,  from  James  Love 
to  William  Love,  which  also  reserved  a  life 
estate  in  the  grantor.  The  land  conveyed 
was  described  In  this  deed  as  follows:  "All 
the  west  half  of  the  southwest  quarter  of 
section  thirty  (30),  township  fifty-five,  range 
two  west.  Also  the  fractional  part  of  the 
northwest  quarter  of  section  thirty  (30), 
township  fifty-five,  range  two  west,  on  south 
side  of  Salt  river,  except  twenty  acres  being 
and  lying  In  the  northeast  corner  of  eighty 
and  14/100  acres,  the  fractional  part  of  said 
northwest  quarter  of  section  thirty  (30)  on 
the  south  side  of  Salt  river,  township  and 
range  aforesaid,  which  twenty  acres  was 
conveyed  to  grantor  herein  by  Masten  H. 
Arthur,  administrator  of  the  estate  of  Joseph 
I«ve,  by  deed  dated  August  25,  1871,  record- 
ed in  Book  40,  at  pages  590,  591,  and  592,  of 
the  Deed  Records  of  Pike  county,  Missouri." 

James  Love  was  the  father  of  both  plain- 
tiff and  defendant.  These  deeds  were  made 
in  the  distribution  of  Ills  estate  to  his  chil- 
dren. 

A  comparison  of  them  with  the  plat  and 
other  evidence  explanatory  of  it  indicates 
that  the  portion  of  the  N.  W.  %  of  section 
30  lying  south  of  Salt  river  has,  since 
the  execution  of  the  administrator's  deed  In 
1871,  dwindled  from  80.14  acres  to  about  61 
acres.  This  Is  explained  by  erosion  of  the 
river  bank,  which  is  counterbalanced  to  some 
extent  by  accretion  to  the  eastern  portion  of 
the  fraction.  The  area  of  this  fraction 
which  lies  In  the  W.  %  of  the  quarter  sec- 
tion has  decreased  from  about  60  acres  to 
32.08  acres. 

The  evidence  tends  to  show  that  for  many 
years  that  part  of  the  west  tier  of  40's  of 
section  30  lying  south  of  the  river  was  gen- 
erally known  as  the  Eastin  Early  tract,  the 
E.  ^h  of  the  S.  W.  %  of  the  section  generally 
known  as  the  Bradley  tract,  and  that  portion 
of  the  S.  B.  %  of  the  N.  W.  %  of  the  sec- 
tion lying  south  of  Salt  river  was  generally 
known  as  the  Joe  Love  tract,  and  that  Joseph 
Love  resided  on  it  at  the  time  of  his  death. 
It  also  tends  to  show  that  at  some  time 
after  the  execution  of  the  deeds  from  James 
Love  to  his  sons  he  went  with  them  and 
Mr.  Beaachamp,  a  surveyor,  to  the  ground 
and  ran  and  marked  the  line  running  along 
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the  east  side  of  the  Eastln  Early  tract  north 
to  the  river,  and  that  It  was  accepted,  for 
the  time  being  at  least,  as  the  line  dividing 
the  lands  conveyed  by  the  deeds  to  plalntUC 
and  defendant,  respectively.  The  father  died 
March  26,  1906.  It  Is  admitted  by  defendant 
In  his  testimony  that  after  some  discussion 
the  two  sons  proceeded  to  take  possession  of 
the  land  up  to  this  line.  The  plaintiff  rent- 
ed the  com  land,  wbldi  consisted  of  about 
10  or  12  acres  of  the  south  end  of  the  tract 
In  controversy,  to  one  Penrod,  who  put  a 
crop  of  corn  on  it,  and  the  defendant  put  in 
a  crop  of  com  on  the  land  lying  Immediately 
west  of  it.  In  October,  after  the  crops  had 
matured,  the  defendant  proceeded  to  gather 
one-third  of  the  Penrod  com,  which  was  the 
amount  of  the  rent  reserved  by  the  plaintiff. 
For  this  a  recovery  was  afterwards  had 
against  him  in  an  action  for  trespass.  He 
also  extended  a  fence  along  the  south  and 
east  sides  of  the  land  in  controversy,  con- 
sisting of  posts  and  two  wires,  thus  fencing 
it  in  with  his  own  land. 

At  the  close  of  the  evidence  the  defendant 
asked  the  court  to  instruct  the  jury  that  the 
verdict  must  be  for  the  defendant,  and  also 
asked  an  instruction  that  there  was  no  legal 
proof  of  the  establishment  of  an  agreed 
boundary  line  between  the  lands  of  plaintiff 
and  defendant,  both  of  which  instructions 
were  refused,  and  defendant  excepted.  The 
court  then,  in  instructions  given  at  the  re- 
quest of  the  plaintiff,  submitted  the  case  to 
the  jury  upon  the  following  issues:  (1)  To 
find  whether  or  not  any  portion  of  the  land 
described  in  the  petition  was  in  the  posses- 
sion of  the  defendant  at  the  beginning  of  the 
suit,  and  If  so  whether  the  land  so  in  defend- 
ant's possession  was  the  same  land  described 
In  the  deed  to  plaintiff.  If  they  found  this  Is- 
sue in  the  afBlrmative,  their  verdict  should 
be  for  the  plaintiff.  (2)  Whether,  being  In 
ignorance  of  the  true  location  of  the  bound- 
ary line  between  their  respective  lands  de- 
scribed in  the  deeds  from  their  father,  or 
such  line  being  uncertain,  they  bad  agreed 
on  a  permanent  boundary  line,  and  immedi- 
ately took  possession  according  to  such  agree- 
ment If  so,  the  jur}'  were  instructed  that 
such  agreement  is  binding  on  them,  and  that 
they  could  not  dispute  it  The  defendant 
properly  saved  his  exceptions  to  these  in- 
stractions. 

The  jury  found  for  the  plaintiff  for  the 
possession  of  the  land  described  in  the  peti- 
tion, with  $80  as  damages  for  its  detention. 
From  the  final  judgment  entered  upon  this 
verdict;  the  defendant,  after  filing  in  due 
time  his  motion  for  a  new  trial,  which  was 
overruled,  has  appealed  to  this  court 

[1]  1.  While  the  parties,  in  the  trial  of 
this  case,  have  not  been  prodigal  in  present- 
ing to  the  court  those  underljrlng  facts  which 
are  of  great  assistance  In  the  determination 
of  such  controversies,  It  does  appear  from 'the 
paper  evidence  alone  that  its  real  motive  lies 
in  those  typical  phenomena  which  attend  tlie 


uncontrolled  passage  of  streams  through  the 
alluvial  soil  which  forms  their  valleys.  That 
portion  of  the  west  tier  of  40's  In  section 
30  which  lay  south  of  Salt  river,  and  was 
known  as  the  Eastln  Early  tract,  had  at  one 
time  contained  140  acres  of  land,  full  meas- 
ure, pressed  down  and  running  over  a  lit- 
tle; but  at  the  time  the  deeds  under  which 
these  parties  claim  and  the  cotemporary 
plats  were  made  this  area  bad  dwindled  to 
about  112  acres.  It  is  natural  that  upon 
learning  this  the  defendant  should  have  tak- 
en a  lively  Interest  in  finding  some  way  in 
which  he  could  make  himself  whole. 

The  only  title  under  which  his  father  had 
claimed  the  land  In  dispute,  or  any  land 
whatever  in  the  S.  E.  ^  of  the  N.  W.  %  of 
section  30,  was,  so  far  as  is  shown  by  the 
evidence,  under  the  deed  from  the  adminis- 
trator of  Joseph  Love.  This  described  the 
land,  not  only  as  20  -acres  in  that  part  of 
the  N.  W.  %  of  section  30,  township  55  of 
range  2,  lying  on  the  south  side  of  Salt  riv- 
er, but  as  being  the  same  land  on  which  Jos- 
eph Love  lived  at  the  time  of  bis  death. 
Whatever  may  be  said  of  the  first  part  of 
this  description  standing  alone,  the  land  up- 
on which  Joseph  Love  lived  is  fully  Identifled 
In  this  evidence,  and  Includes  everything  that 
William  Love  is  shown  to  have  owned  in  the 
particular  40  where  this  controversy  lies. 
The  administrator's  deed  was  sufficient,  so 
far  as  the  description  goes,  to  vest  in  him  all 
that  portion  south  of  Salt  river  of  the  S. 
E.  %  of  the  N.  W.  %  of  section  30.  In  the 
deed  which  he  made  to  the  defendant  on 
September  14,  1905,  he  excepted  the  same 
20  acres  which  was  conveyed  in  the  aduilu- 
istrator's  deed  in  the  broadest  terms  that 
be  could  use  for  that  purpose — a  reference 
to  the  deed  Itself.  It  is  unnecessary  for  us 
to  express  any  opinion  as  to  whether  or  not 
this  exception  would  include  accretion  to  the 
land  included  in  the  same  description  In  the 
administrator's  deed,  for  that  subject  Is  not 
before  us.  We  liave  carefully  examined  the 
evidence,  and  there  is  nothing  in  it  which 
tends  to  show  that  any  part  of  the  tract  in 
controversy  is  the  product  of  accretion  since 
the  execution  of  the  last-mentioned  deed.  It 
follows  that  the  defendant  has  shown  no 
title  to  the  land,  but  that  his  rights  rest  upon 
his  naked  possession. 

[2]  2.  The  defendant,  having  shown  no  ti- 
tle to  the  land  in  controversy,  admitted  in 
his  testimony  that  at  the  time  of  his  entry 
upon  it  the  plaintiff  was,  by  his  tenant,  in 
actual  possession  of  half  of  it  or  more,  culti- 
vating It  In  corn  and  claiming  title  to  the 
whole  under  his  deed ;  the  remainder  being 
timber  land,  and  open  to  and  adjoining  his 
own.  Under  these  circumstances  the  defend- 
ant ran  a  fence  around  the  entire  disputed 
tract,  so  as  to  fence  it  in  with  his  own  in- 
closure,  without  plaintUF's  permission  and 
against  his  protest,  and  has  retained  sudi 
possession. 

[3]  Although  the  question  of  prior  possea- 
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Blon  was  not  sabmltted  to  the  Jury  by  In- 
stmctloua  asked  or  glyen,  the  respondent  is 
Insisting  on  it  here,  and  if,  upon  the  admit- 
ted facts,  he  was  entitled  to  Judgment  the 
appellate  court  should  sustain  it  on  whatever 
theory  it  may  have  been  obtained. 

So  long  ago  as  1847  tills  court.  In  approv- 
ing the  doctrine  that  the  prior  possession  of 
the  plaintiff  was  sufficient  upon  which  to 
maintain  ejectment  against  one  in  possession 
without  title,  stated  the  reasons  upon  which 
It  is  founded  as  follows :  "As  the  action  of 
ejectment  is  a  possessory  action,  where  no 
title  appears  on  either  side,  a  prior  posses- 
sion, though  short  of  20  years,  will  prevail  over 
a  subsequent  possession  which  has  not  ripen- 
ed Into  a  title,  provided  the  prior  possession 
he  under  a  claim  of  right  and  not  volunta- 
rily abandoned.  The  reasons  upon  which  this 
doctrine  is  based  are  very  clearly  stated  by 
Judge  Kent  in  Smith  v.  Lorlllard,  10  Johns. 
[N.  Y.l  355:  That  the  first  possession  should 
in  such  cases  be  the  better  evidence  of  right 
seems  to  be  the  just  and  necessary  Inference 
of  law.  The  ejectment  is  a  possessory  action, 
and  possession  is  always  presumption  of 
right,  and  It  stands  good  until  other  and 
stronger  evidence  destroys  that  presumption. 
This  presumption  of  right  every  possession 
of  land  has  in  the  first  instance,  and  after  a 
continued  possession  of  20  years,  under  pre- 
tense or  claim  of  right,  the  actual  possession 
ripens  into  a  right  of  possession  which  will 
toll  an  entry.  But  until  the  possession  of  the 
tenant  has  become  so  matured  it  would  seem 
to  follow  that  If  the  plaintiff  shows  a  prior 
jMssesslon,  and  upon  which  the  defendant 
entered  without  its  having  been  formally 
abandoned  as  a  derelict,  the  presumption 
which  arose  from  the  tenant's  possession  is 
transferred  to  the  prior  possession  of  the 
plaintiff,  and  the  tenant,  to  recall  that  pre- 
sumption, must  show  a  still  prior  possession ; 
and  so  the  presumption  may  be  removed 
from  one  side  to  the  other,  totles  quotles,  un- 
til one  party  or  the  other  has  shown  a  pos- 
session which  cannot  be  overreached,  or  puts 
an  end  to  the  doctrine  of  presumptions, 
founded  on  mere  possession,  by  showing  a 
regular  legal  title  or  a  right  of  possession.' " 
Crockett  v.  Morrison,  11  Mo.  3,  7.  We  have 
steadily  adhered  to  it  ever  since.  Bledsoe  v. 
SImms,  53  Mo.  305,  308;  Hunt  v.  Railroad, 
75  Mo.  252;  Bains  v.  Bullock,  129  Mo.  117. 
31  S.  W.  342;  Hall  v.  Gallemore,  138  Mo. 
638,  40  S.  W.  891;  Kelpe  v.  Kuppertz,  235 
Mo.  479,  139  S.  W.  335.  In  Bledsoe  v.  Slmms, 
supra,  we  added  the  following :  "In  such 
case  it  must  appear  that  the  defendant  is  a 
mere  trespasser,  and  that  be  or  those  under 
whom  he  claims,  or  from  whom  he  obtained 
possession,  entered  upon  the  actual  or  con- 
structive possession  of  the  plaintiff."  With 
tblfl  feature  it  covers  like  a  garment  every 
feature  of  the  admitted  facts  of  this  case. 

As  what  we  have  said  will  lead  to  an 


affirmance  of  the  judgment  of  the  trial  court, 
It  is  unnecessary  to  discuss  the  questions 
raised  as  to  the  sufficiency  of  the  description 
in  the  plaintiff's  deed  from  bis  father.  The 
record  discloses  that  James  Love  left  other 
heirs,  and  as  the  parties  to  this  suit  will  not 
be  concluded  by  this  Judgment  with  respect 
to  their  title  it  is,  perhaps,  better  to  leave 
those  questions  in  which  they  may  be  inter- 
ested until  they  shall  require  a  decision. 
The  Judgment  is  affirmed. 

BLAIR,  C,  concurs. 

FEB  CURIAM.  The  foregoing  opinion  of 
BROWN,  C,  is  adopted  as  the  opinion  of  the 
court    All  concur. 

WOODSON,  P.  J.  I  concur  In  this  opin- 
ion in  toto,  except  as  to  the  words  on  page 
592:  "It  Is  natural  that  upon  learning  this 
the  defendant  should  have  taken  a  lively  in- 
terest in  finding  some  way  In  which  he  could 
make  himself  whole."  I  do  not  think  it  is 
natural  for  a  man  to  look  or  seek  to  make 
himself  whole,  where  the  acts  of  nature  have 
damaged  him,  as  against  his  neighbor,  and 
especially  such  conduct  is  anything  but  nat- 
ural. Also  to  the  words:  "The  record  dis- 
closes that  James  Love  left  other  heirs,  and 
as  the  parties  to  this  suit  will  not  be  con- 
cluded by  this  judgment  with  respect  to  their 
title  it  Is,  perhaps,  better  to  leave  those  ques- 
tions in  which  they  may  be  interested  until 
they  shall  require  a  decision."  This  is  but 
little  short  of  suggesting  litigation  among 
said  "other  heirs."  The  policy  of  the  law 
Is  to  settle  and  not  to  stir  np  litigation. 


WHITE  ▼,  UNITED  RT8.  00.  OP  ST. 

LOUIS. 

(Supreme  Court  of '  Missouri,  Division  No.  1. 

May  31. 1913.) 

1.  NeGLIOEROK   (5   119*)— CONTBIBTJTOBT   NKO- 

UQENCE   —   Submission    in   Absence   of 

Pleadino. 

In  the  absence  of  a  plea  of  contributory  neg- 
ligence, evidence  of  plaintiff  merely  tending  to 
show  that  he  is  guilty  of  negligence  is  insuffi- 
cient to  t&ke  the  question  to  the  Jury. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  ii  200-216;    Dec.  Dig.  {  119.»] 

2.  Appbai,  and  Ekbob  (J  882*)— Review— In- 
vited Ebbob — Instkuctions. 

Where,  in  an  action  for  personal  injuries, 
there  was  no  plea  of  contributory  negligence, 
and  the  plaintiff  asked  a  directed  verdict,  if  at 
the  time  of  the  injury  "he  was  exercising  ordi- 
nary care  for  his  own  safety,"  an  instruction 
for  defendant  on  the  issue  of  contributory  neg- 
ligence was  not  error;  the  instruction  being  in- 
vited by  that  of  plaintiff. 

[Ed.  Note. — For  other  casea^  see  Appeal  and 
Error,  Cent  Dig.  {{  3591-3610;  Dec  Dig.  i 
882.*] 

8.   NeOLIOENCE   (I   141*)— CONTBIBTJTOBT   NEG- 
LIGENCE— Instructions. 

An  instruction  on  contributory  negligence 
is  not  erroneous,  in  that  the  word  "directly"  is 
omitted  before  "contributed  to  cause  his  inju- 
ries" ;  the  instruction  not  authorizing  a  finding 
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for  defendant  on  the  nonnd  of  some  remote 
negligence  of  the  plainaff,  not  amoanting  to  a 
want  of  ordinary  care. 

[Ed.  Note. — For  other  casea,  aee  Negligence, 
Cent  Dig.  H  882-399;   Dec.  Dig.  |  141.* 

For  other  definitions,  see  Words  and  Phrases, 
TOL  8,  pp.  100»-1015;  toL  8,  pp.  7597,  7598.} 

Appeal  from  St  Louis  Circuit  Court; 
G«orge  O.  Hitchcoclc,  Judge. 

Action  by  Roy  White,  a  mbior,  by  bis  next 
friend,  against  the  United  Railways  Com- 
pany of  St.  liouls.  IVom  an  order  granting 
a  new  trial  after  verdict  for  defendant,  de- 
fendant appeals.  Berersed,  and  verdict  re- 
Instated. 

Boyle  ft  Priest,  Morton  Jourdan,  and  T. 
B.  Francis,  all  of  St  Louis,  for  appellant 
Watts,  Gentry  ft  Lee,  of  St  Louis,  for  Te- 
spondent 

BLAIR,  C.  This  Is  an  appeal  from  an  order 
of  the  circuit  court  of  St  Louis  city  granting 
a  new  trial  after  verdict  for  defendant  in 
an  action  for  damages  for  injuries  alleged 
to  have  been  the  result  of  plalntlS's  having 
been  thrown  from  one  of  defendant's  cars 
by  the  sudden  application  of  the  air  brake. 
The  answer  consisted  of  a  general  denial 
coupled  with  a  plea  that  "whatever  Injuries, 
If  any,  plaintiff  sustained,  were  caused  by 
his  own  carelessness  and  negligence  in  alight- 
ing or  attempting  to  alight  from  the  street 
car  while  it  was  in  motion."  , 

Plaintiff  was  fifteen  years  and  five  months 
old  when  injured,  and  had  lived  in  St  Louis 
a  little  over  six  years.  He  testifies  that  dur- 
ing this  time  he  had  ridden  upon  street  cars 
a  great  deal,  was  accustomed  to  riding  on 
them,  and  had  been  for  over  a  year  making 
six  trips  daily  over  the  line  upon  which  he 
was  Injured.  At  the  time  be  was  injured 
he  lived  at  4051  Shenandoah  avenue,  which 
is  in  the  block  between  Lawrence  and  Thur- 
man  avenues,  and  at  the  latter  west-bound 
cars  turn  south.  Plaintiff  boarded  the  car 
at  the  Union  Station,  where  he  worked, 
about  9  p.  m.,  and  rode  on  the  front  plat- 
form until  he  reached  a  point  nearly  opposite 
his  home,  when  be  nodded  to  the  motorman 
to  indicate  he  wished  to  alight  at  the  comer. 
He  then  took*  a  position  with  both  feet  upon 
the  step  or  one  foot  upon  the  front  platform 
and  one  upon  the  step,  facing  Inward  and 
southward,  with  his  right  hand  grasping  the 
handhold  In  front  of  blm,  and  with  his  left 
hand  grasping  the  handhold  upon  the  front 
of  the  body  of  the  car.  At  this  Juncture  the 
car  was  on  Shenandoah  avenue  nearly  200 
feet  from  the  entrance  to  the  curve  Into 
Thurman  avenue,  and  was  moving  at  Its 
usual  speed,  8  to  12  miles  an  hour,  accord- 
ing to  plaintiff.  Plaintiff  says  that  he  saw 
the  motorman  apply  the  brake,  heard  the 
hiss  of  the  air  and  then,  he  says,  "I  got  a 
Jolt— the  hardest  Jolt  I  ever  got  while  I 
have  been  riding  on  the  cars,  and  my  right 
handhold  broke,  and  I  swung  around  and 


hit  the  car,  and  I  went  nnder  tJie  wheels. 
That  is  all  I  remember  until  they  picked 
me  up."  He  testifies  he  was  standing  as 
above  stated  at  the  time  the  brake  was  put 
on,  and  was  making  no  attempt  to  step  or 
Jump  from  the  car.  On  cross-examination 
plaintiff  testified  he  did  not  know  whether 
he  was  thrown  backward  or  forward;  that 
to  the  best  of  his  knowledge  the  grasp  of  his 
right  hand  upon  the  front  handhold  was 
first  broken,  and  then  he  tried  to  hold  with 
his  left  hand,  but  could  not  do  so.  When  he 
was  picked  up,  he  was  lying  at  a  point  about 
120  feet  east  of  the  entrance  to  the  carve 
into  Thurman  avenue,  and  about  160  teet 
east  of  the  east  building  line  of  that  avenue^ 
and  about  40  feet  west  of  his  home.  Plain- 
tiff is  uncorroborated  as  to  the  Jerk  or  lurch 
he  says  the  car  gave,  and  both  his  witnesses 
and  defendant's  say  they  neither  saw  nor 
heard  anything  of  the  kind.  The  motorman 
testified  he  saw  plaintiff  take  the  position 
usually  assumed  by  persons  about  to  alight 
I  from  a  moving  .car,  and  then  step  off  upon 
I  the  ground,  and  both  he  and  the  conductor 
I  deny  that  the  air  brake  was  applied  tn  the 
,  manner  testified  to  by  plaintiff,  and  deny 
there  was  any  Jerk  or  Jolt  of  the  car.  The 
trial    court  granted    the  new   trial   on   the 


ground  that  it  had  erred  in  giving  at  defend- 
ant's request  the  following  instruction:  "The 
court  instructs  the  jury  that  if  they  believe 
from  the  evidence  that  a  reasonably  prudent 
boy  of  plaintiff's  age  and  capacity  for  un- 
derstanding and  appreciating  danger  would 
i  not  have  placed  himself  near  the  edge  of 
the  car  under  the  circumstances,  and  that 
plaintiff's  act  in  so  placing  himself  near  the 
edge  of  said  platform  and  on  the  step  caused, 
or  contributed  to  cause,  his  injuries,  if  any. 
then  your  verdict  must  be  for  the  defend- 
ant" Defendant  contends  (1)  that  the  In- 
struction is  not  erroneous;  and  (2)  that,  if 
erroneous,  the  error  was  Invited  by  plaintiff. 
[11  1.  It  is  not  contended  plaintiffs  testi- 
mony establishes  as  a  matter  of  law  his  con- 
tributory negligence,  but  merely  that  its 
tendency  to  show  such  negligence  is  suffi- 
cient to  Justly  a  finding  thereof  by  the  Jury. 
This  position  is  well  supported.  WlUmott  v. 
Street  Ry.,  106  Mo.  loc.  dt  642,  17  S.  W. 
400  et  seq.,  and  cases  dted;  Parks  v.  Sub- 
urban By.,  178  Mo.  loc  dt  116,  77  S.  W.  70. 
101  Am.  St  Rep.  425  et  seq.;  Seymour  v. 
Citizens'  By.,  114  Mo.  loc  dt  272,  21  S.  W. 
739  et  seq.;  Sweeney  v.  Bailway,  150  Mo. 
loc.  dt  398,  61  S.  W.  682,  as  construed  In 
Wellmeyer  v.  Transit  Co.,  198  Mo.  loc  dt 
543,  95  S.  W.  925;  Heinze  v.  Interurban 
Railway,  139  Iowa,  189,  117  N.  W.  385.  It 
is,  of  course,  conceded  that  in  actions  of  this 
kind  contributory  negligence  ordinarily  is  a 
matter  of  defense  which  must  be  pleaded  if 
a  defendant  would  avail  himself  of  it  It  is 
Insisted,  however,  that  since  it  is  well  set- 
tied  that,  when  a  plaintiff  condusively  con- 
victs himself  of  contributory  negligence,  he 
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must  fall,  tboagh  tbere  be  no  Buch  plea  in 
the  case,  It  must  follow  tbat,  when  his  own 
testimony  would  warrant  the  Jury  In  finding 
him  guilty  of  contributory  negligence,  tliat 
question  must  be  submitted  though  the  an- 
swer raises  no  such  issue.  The  theory  upon 
which  a  defendant,  despite  a  failure  to  plead 
It,  is  permitted  to  avail  himself  of  plaintiff's 
concluslTe  proof  of  his  own  contributory  neg- 
ligence, is  that  in  such  drcumatancea  plain- 
tUf  falls  to  make  out  his  case.  He  disproves 
It  Recovery  can  be  bad  only  tor  injuries 
resulting  from  the  defendant's  negligence, 
and  there  is  a  failure  of  proof  when  plain- 
tiff conclusively  shows  he  is  himself  responsi- 
ble for  his  injury.  Mllbnm  v.  Railway,  86 
Mo.  loc.  dt  109 ;  Buesching  ▼.  Gaslight  Co., 
73  Mo.  loc.  dt  229,  39  Am.  Rep.  503. 

The  reason  for  the  rule  in  cases  In  which 
contributory  negligence  appears  as  a  matter 
of  law  from  plaintiff's  testimony  affords, 
therefore,  no  basis  for  the  conclusion  that, 
when  testimony  merely  tending  to  show 
contributory  negligence  is  offered  by  plain- 
tiff, an  issue  of  fact  ia  thereby  raised  in  the 
absence  of  a  proper  plea.  The  question  has 
been  heretofore  considered.  In  Sctilereth 
V.  Railway,  96  Mo.  loc.  dt  514,  10  S.  W.  68, 
it  was  said:  "It  is  the  settled  law  of  this 
court  that  the  contributory  negligence  of 
the  plaintiff  is  a  matter  of  defense,  and  must 
be  pleaded  and  proved  in  order  to  escape 
liability.  *  *  *  The  only  defense  the  an- 
swer sets  up  Is  a  general  denial,  and  there- 
fore the  defendant  Is  in  no  condition  to  in- 
voke the  contributory  negligence  of  the  plain- 
tiff, unless  the  evidence  offered  in  behalf  of 
plaintiff  thoios  tucJi  oontril»itoru  negligence 
as  defeat*  the  action."  In  Keitel  v.  Rail- 
way, 28  Mo.  AW).  loc.  dt  663,  Judge  Thomp- 
son, speaking  for  the  court  said:  "It  may 
not  be  out  of  place  to  observe  that  the  only 
error  committed  by  the  trial  court  touching 
the  question  of  contributory  negligence  was 
the  error  of  submitting  it  to  the  Jury  at  all, 
since  It  was  not  pleaded.  It  is  only  where 
a  condusive  inference  of  contributory  negli- 
gence arises  out  of  the  plaintiff's  own  testi- 
mony or  that  of  his  witnesses,  either  on 
tbelr  direct  or  their  cross-examination,  that 
contributory  negligence  will  bar  his  recovery, 
although  not  pleaded.  *  *  *  In  other  cas-. 
es  contributory  negligence  is  an  affirmative 
defense,  to  be  pleaded  and  proved  by  the  de-' 
fendant,  in  order  to  entitle  him  to  have  it 
snbmitted  to  the  Jury  *  *  * ;  and  ff  it  is 
not  80  pleaded  and  proved,  and  is  neverthe- 
less submitted  to  the  Jury,  the  case  falls 
within  the  rule  ttiat  it  is  error  to  submit  to 
the  Jury  an  issue  not  made  by  the  pleadings." 

In  Bcbultze  v.  Railway,  32  Mo.  App.  loc. 
dt  448,  the  Kansas  City  Court  of  Appeals, 
after  conceding  the  rule  to  be  that  plaintiff 
disproves  his  case '  when  he  proves  conclu- 
sively his  injury  Is  due  to  his  own  contrib- 
utory negligence,  proceeds  thus:  "Tet  It 
should  not  be  understood  that  In  all  cases 
wImi*  there  may  b«  evidence  tending  to  show 


contributory  negligence  such  defense  may  be 
raised  at  the  trial,  though  not  set  up  in  the 
answer.  To  be  thus  utilized  on  the  trial,  the 
contributory  negligence  shown  In  plaintiff's 
evidence  should  be  so  clear  and  flagrant  as 
to  disprove  the  cause  of  action  stated  in  the 
petition.  If  it  falls  short  of  this,  and  re- 
mains a  question  of  fact  which  might  be 
dedded  dther  way,  then  we  have  little  doubt 
tliat  it  should  he  pleaded  to  be  available  as 
a  defense."  The  same  court  in  Voegell  t. 
Marble  &  Granite  Co.,  49  Mo.  App.  loc.  dt 
653,  says  that  before  defendant  can,  without 
an  appropriate  plea,  avail  himself  of  plain- 
tiff's evidence  tending  to  show  contributory 
negligence,  that  evidence  "must  be  of  such  a 
character  as  to  enable  the  court  to  say  as  a 
matter  of  law  that  the  plaintiff  has  been 
guilty  of  such  contributory  negligence  as 
would  defeat  the  action.-  If  the  question  is  a 
debatable  one,  then  It  is  error  t«  submit  it 
where  the  defendant  has  failed  to  make  the 
defense  In  the  answer." 

In  Fechley  v.  Traction  Co.,  119  Mo.  App. 
loc.  dt  368,  96  S.  W.  423,  Judge  Goode,  speak- 
ing for  the  St  Louis  Court  of  Appeals,  said 
ttiat  unless  It  was  pleaded  plaintiff's  "con- 
tributory negligence  was  no  defense  accord- 
ing to  cases  In  this  state,  unless  the  testi- 
mony he  Introduced  so  dearly  showed  he  was 
negligent  In  a  manner  which  contributed  to 
cause  the  accident  that  the  court  would  have 
been  warranted  in  denying  him  a  recovery." 
The  same  ruling  is  found  in  McCormlck  v. 
City,  64  Mo.  App.  loc.  dt  200,  and  In  State 
ex  rel.  Hallen,  165  Mo.  App.  loc.  cit  438, 
146  S.  W.  1171,  et  seq.  In  this  last  the  au- 
thorities are  collected. 

Sporadic  dedsions  (Brick  Co.  v.  Railway, 
21  Mo.  App.  loc.  dt  656;  Pirn  v.  Transit  Co., 
108  Mo.  App.  loc.  dt  716,  717,  84  S.  W.  155) 
indicating  a  contrary  view  do  not  seem  well 
considered.  The  first  of  these  is  based  upon 
dedsions  in  states  in  which  a  different  rule 
as  to  pleading  contributory  negligence  obtalna 
(Shearman  &  Redfield  on  Negligence  [5th  Ed.] 
i  113,  and  note)'  and  the  other  upon  dedsions 
In  this  state  which  do  not  Justify  the  con- 
duslon  announced.  The  court  which  render- 
ed them  has  subsequently  several  times  de- 
dded the  same  question  the  other  way. 

Finally,  division  No.  2  of  tills  court  in  Col- 
lett  V.'  Kuhlman,  243  Mo.  585,  147  S.  W.  965, 
passed  upon  the  question  now  presented,  and 
held  that  "the  fact  that  plaintiff's  evidence 
tends  to  prove  contributory  negligence  does 
not  In  the  absence  of  such  plea,  authorize 
the  submission  of  such  issue  to  the  Jury." 
The  Judgment  was  reversed,  and  the  cause 
remanded  solely  on  the  ground  that  this 
principle  had  been  violated.  Either  this  and 
like  rulings  are  right  or  the  rule  that  con- 
tributory negligence  must  be  pleaded  will  be 
practically  abrogated.  It  can  be  safely  stated 
that  in  the  majority  of  cases  of  this  kind 
circumstances  are  shown  in  plaintiff's  evi- 
dence, OB  cross-examination  of  his  witnesses 
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or  otherwise,  which  tend  to  prove  contribu- 
tory negligence,  and  to  hold  that  In  every 
Buch  Instance  the  question  of  contributory 
negligence  Introduced  Into  the  case  la  to  de- 
stroy plaintiff's  right  to  rely  upon  the  Is- 
sues made  by  the  pleadings  and  require  him 
to  prepare  to  meet  one  or  several  issues  of 
contributory  negligence  which  dlfCerent,  and 
possibly  reluctant  or  unfriendly,  vrttnesses 
may  testify  Into  the  case.  The  situation  Is 
different  when  plalntHTiB  evidence  conclu- 
sively makes  out  his  own  contributory  negli- 
gence as  Is  apparent  from  the  very  state- 
ment of  the  matter  and  from  tne  cases  cited. 

[2]  2.  If  la  this  connection  the  record  dis- 
closed nothing  more  than  the  giving  of  In- 
struction 6  an  affirmance  of  the  order  grant- 
ing a  new  trial  would  necessarily  follow 
from  what  has  been  said;  but  was  that  error 
Invited  by  plalntifF?  The  first  instruction 
given  at  his  instance  directed  a  verdict  for 
him  If  the  jury  found  that  after  he  placed 
himself  upon  the  step  as  alleged  In  the  peti- 
tion he  was  thrown  from  the  car  by  an  un- 
usually sudden  and  violent  lurch  of  that 
vehicle  occasioned  by  a  negligent  application 
of  the  air  brake,  and  if  they  further  found 
"that  prior  to  and  at  the  lime  of  said  alleged 
injury  to  plaintiff  he  was  exercising  ordinary 
care  for  his  own  safety."  At  the  time  plaln- 
tllTs  instrnction  was  asked  and  given,  there 
was  not  in  the  case  any  evidence  of  contribu- 
tory negligence  by  any  possibility  proper  for 
submission  to  the  Jury,  save  the  evidence  that 
plaintiff  took  his  place  upon  the  step  of  the 
car  while  It  was  moving  rapidly  through  the 
block  at  a  point  nearly  200  feet  from  the 
comer  at  which  he  expected  to  alight,  and 
before  the  speed  bad  been  slackened  In  the 
least 

Plaintiff  could  recover  only  on  the  negli- 
gence alleged.  If  he  stepped  off  the  car  in 
the  middle  of  the  block  while  it  was  moving, 
as  he  testlUes,  eight  to  twelve  miles  per  hour, 
two  reasons  barred  recovery:  (1)  Nothing  in 
the  petition  warranted  It ;  and  (2)  such  an  act 
would  constitute  negligence  as  a  matter  of 
law.  Spencer  v.  Transit  Co.,  Ill  Mo.  App.  653, 
86  S.  W.  693.  The  facts  alleged  In  the  sec- 
ond paragraph  of  the  answer  constituted  a 
complete  defense,  and  the  evidence  offered  of 
them  was  admissible  under  the  general  de- 
nial. Parks  V.  Railway,  178  Mo.  loc.  dt  118, 
119,  77  S.  W.  70,  101  Am.  St  Bep.  425 ;  Ne- 
ville V.  Railway,  158  Mo.  loc.  dt  311,  312, 
59  8.  W.  123.  The  quoted  clause  of  the  in- 
struction cannot,  therefore,  be  logically  said 
to  refer  either  to  that  paragraph  or  to  any 
evidence  offered  in  support  of  it 

Further,  the  instruction  itself  sufficiently 
twlnts  to  the  fact  that  it  was  the  Inference 
deducible  In  the  circumstances  from  plain- 
ttfirs  presence  on  the  step  that  the  clause 
mentioned  was  Intended  to  require  the  Jury 
to  negative  in  their  finding.  It  submits  the 
question  of  plaintiff's  exercise  of  ordinary 
can  in  immediate  connection  with  the  acts 


of  negligence  alleged  as  grounds  of  the  ac- 
tion, and  required  the  Jury  to  find  thereon 
before  returning  a  verdict  Since  neither 
in  pleadings  nor  evidence  was  there  any  in- 
timation of  Issuable  negligence  on  plalntKTs 
part  in  connection  with  the  negligence  al- 
leged in  the  petition,  save  plaintiff's  act  in 
placing  himself  upon  the  car  step,  there  is 
nothing  other  than  this  to  which  that  part 
of  the  instruction  requiring  ordinary  care  of 
plaintiff  could  have  referred. 

The  sixth  instruction,  in  effect,  simply  sub- 
mitted the  question  whether  that  act  con- 
stituted negligence,  and,  if  so,  whether  it 
contributed  to  cause  the  injury,  and  required 
a  finding  for  defendant  if  both  questions 
were  affirmatively  answered.  That  an  in- 
struction on  this  theory  was  invited  by  plain- 
tiff's instruction  is  clear  enough.  The  re- 
quirement that  the  Jury  should,  before  re- 
turning a  verdict  for  him,  find  plaintiff  was 
exercising  ordinary  care  for  his  own  safety, 
constituted  a  submission  of  the  question  of 
his  contributory  negligence.  Krehmeyer  v. 
Transit  Co.,  220  Mo.  loc.  clt  675,  120  S.  W. 
78.  Plaintiff  thus  Injected  this  Issue  and 
secured  Its  submission  to  the  Jury.  Though 
It  be  conceded  that  in  the  circumstances  It 
was  unnecessary,  nevertheless  plaintiff  put 
it  Into  the  case.  A  clause  like  that  employed 
as  stated  In  the  Instruction  mentioned  is  of 
no  consequence,  and  may  be  Ignored  when 
Incorporated  in  the  petition  In  a  case  of  this 
kind  (Hudson  v.  Railway,  101  Mo.  loa  dt 
29,  14  S.  W.  15),  but  that  is  because  there 
is  a  presumption  obviating  ordinarily  the 
necessity  of  such  allegation.  By  Incorporat- 
ing the  clanse  In  the  Instruction,  however, 
plaintiff  evidenced  his  desire  that  the  ques- 
tion of  his  freedom  from  negligence  be  sub- 
mitted as  an  Issue  of  fact  and  secured  sudi 
submission.  Having  done  so,  be  was  In  no 
position  to  complain  becanse  the  defendant 
accepted  the  issue  and  asked  and  secured  an 
instruction  thereon.  Undoubtedly  if  the  trial 
court  had  not  sustained  the  motion  for  new 
trial,  and  plaintiff  had  appealed,  this  court 
would  not  have  reversed  the  Judgment  on 
error  thus  Invited,  and  It  cannot  be  logically 
contended  the  trial  court  was  in  any  better 
position  to  grant  a  new  trial  on  that  ground. 
The  prindple  upon  which  Invited  error  la 
held  no  ground  for  reversal  may  be  said  to 
be  in  a  sense  that  of  estoppeL  ITpon  a  like 
question  this  court  (Holmes  v.  Braldwood, 
82  Mo.  loc.  dt  617)  once  said:  "It  is  an  ap- 
posite Instance  where,  If  ever,  the  maxim 
might  be  applied,  communis  wror  fadt  Jus. 
As  Parker,  O.  J.,  In  Slack  v.  I^yon,  9  Pldc 
[Mass.]  iS5,  said:  The  party  'shall  not  tread 
back  and  trip  up  the  heels  of  the  plaintiff  on 
a  defect  which  he  would  seem  thus  purposely 
to  have  omitted  to  notice  at  the  outset  of  the 
controversy.' " 

In  another  case  (Henslee  ▼.  Gannefiax  et 
aL,  49  Mo.  loc.  dt  296)  In  the  discussion  of 
an  analogous  question  it  was  said:  "This 
negligence  of  the  plalntlfl  was  oicouraged 
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by  the  defendants.  They  stood  by  and  saw 
heavy  costs  accoinulate  in  making  out  the 
plaintiff's  case,  adding  to  them  the  costs  of 
their  own  witnesses,  and  then  asked  the 
conrt  to  declare  that  their  defense  bad  been 
admitted  from  the  beginning.  This  will  not 
do,  and  courts  should  not  allow  traps  to  be 
thus  sprung,  although  upon  the  inattentive." 

In  a  recent  case  (Mott  et  al.  v.  Morris, 
155  S.  W.  434),  in  which  appellants  contend- 
ed the  principal  issue  tried  and  submitted 
by  all  parties  was  not  cognizable  under  the 
pleadings,  this  court  said:  "PlalntlfTs  can 
with  ill  grace  complain  that  the  chancellor 
took  them  at  their  word  and  decided  the 
issue.  If  it  be  error  to  go  so  far  (a  question 
we  reserve),  then  the  maxim  applies,  'Oon- 
sensus  tolllt  errorem.' " 

These  cases  announce  the  true  principle, 
and  that  principle  is  as  applicable  on  the 
hearlr.g  below  on  the  motion  for  new  trial 
as  it  is  when  the  case  Is  presented  here  on 
appeal.  Even  if  this  is  not  universally  true, 
it.  certainly  is  so  when  the  error  invited  is 
the  submission  of  a  question  to  which  plain- 
tiff's own  evidence  relates,  though  such  an 
issue  is  not  formally  made  by  the  pleadings. 

[3]  S.  Plaintiff  insists,  however,  that  the 
sixth  instruction  is  so  erroneous  in  form 
that  the  order  granting  a  new  trial  must  be 
affirmed.  This  contention  is  based  upon  the 
omission  of  the  word  "directly"  in  the  phrase 
"contributed  to  cause  his  injuries,"  as  used 
In  that  instruction.  It  is  true  it  seems  clear- 
ly inferable  from  the  briefs  of  counsel  on 
both  sides  that  the  trial  court  did  not  for  this 
reason  hold  the  instruction  bad,  but  never- 
theless the  question  is  raised  here,  and  must 
be  decided.  The  instruction,  before  author- 
izing a  verdict  for  defendant,  required  the 
Jury  to  find  (1)  that  plaintiff  in  the  circum- 
stances in  placing  himself  on  the  edge  of  the 
platform  and  step  was  not  in  the  exercise  of 
ordinary  care,  i.  e.,  was  negligent;  and  (2) 
that  this  lack  of  ordinary  care  contributed 
to  cause  his  injuries.  The  petition  does  not 
count  upon  the  humanitarian  or  last  clear 
chance  doctrine,  and  consequently  plaintiff 
neither  asked  nor  was  entitled  to  instruc- 
tions upon  that  theory.  Peterson  v.  Railway, 
211  Mo.  loc.  cit  621,  111  S.  W.  37.  Decisions 
In  cases  in  which  that  theory  was  presented 
are  not  entirely  in  point  here.  This  case  is 
one  in  which  the  right  to  recover  depends 
upon  an  allegation  of  what  is  sometimes 
termed  simple  negligence.  The  Instruction 
objected  to  requires  the  Jury  before  return- 
ing a  verdict  for  defendant  to  find  that  spec- 
ified acts  of  plaintiff  constituted  a  failure  to 
exercise  ordinary  care,  and  does  not  leave 
the  Jury  to  si)ecnlate  as  to  what  acts  may  \» 
considered  as  negligence.  The  argument 
therefore  that  the  instruction  authorized 
a  finding  for  defendant  on  the  ground  of 
some  remote  negligence  of  plaintiff  not 
amounting  to  a  want  of  ordinary  care  is  un- 
sound, and  the  cases  in  which  that  doctrine 
is  announced  in  connection  with  instructions 


couched  In  general  language  are  unlike  this. 
Further,  the  instruction  requires  not  only 
a  finding  of  a  want  of  ordinary  care  on  plaln- 
ttfTs  part,  but  also  a  further  finding  that 
this  want  of  ordinary  care  contributed  to 
cause  his  injuries;  consequently,  decisions 
condemning  instructions  which  employ  the 
phrases  "contributed  to  his  injuries,"  "in  any 
way  contributed  to  his  injuries,"  and  the  like 
do  not  decide  the  exact  question  in  this  case. 
It  is  well  established  in  this  state  that  ordi- 
narily in  a  case  of  this  kind  ,lt  Is  entirely 
correct  to  instruct  that  If  plaintiff's  negli- 
gence "directly  contributed  to  his  injury"  he 
cannot  recover,  and  error  to  instruct  that  if 
his  negligence  merely  "contributed  to  his  in> 
Jury"  recovery  is  barred.  The  function  of 
the  word  "directly"  in  such  a  phrase  is  to  ex- 
clude remote  negligence  and  require  the  Jury 
to  find  a  causal  connection  between  plain- 
tiff's negligence  and  his  injury.  The  in- 
struction given  excludes  remote  negligence 
by  requiring  a  finding  that  a  specified  act 
constituted  a  want  of  ordinary  care,  and  re- 
quires, also,  a  finding  that  such  want  of  or- 
dinary care  not  only  "contributed,"  but  that 
it  contributed  to  cause  plaintiff's  injuries. 
To  the  writer,  In  the  circumstances  of  this 
case,  it  seems  the  explicit  requirement  to 
find  a  want  of  ordinary  care  plua  a  causal 
relation  betwete  it  and  the  injury  sustained 
was  even  more  likely  to  convey  clearly  to  the 
Jury  the  correct  idea  than  would  have  been 
the  case  had  the  usual  phrase  "directly  con- 
tributed to  his  injuries"  been  employed.  No 
case  or  authority  cited  and  none  examined 
discusses  the  exact  question  presented  but 
principles  frequently  Invoked  warrant  the 
conclusions  stated.  B^irther  if  the  Jury  found 
plaintiff's  act  in  taking  a  position  on  the 
car  step  constituted  lack  of  ordinary  care 
on  his  part  in  the  circumstances  and  also 
found  it  contributed  to  cause  his  injuries, 
how  could  it  be  possible  it  contributed  at  all 
save  directly?  That  question,  however,  it  is 
not  now  necessary  to  answer.  In  view  of 
what  has  been  said  and  of  the  further  fact 
that  plaintiff  In  his  own  Instruction  required 
the  Jury  to  find  he  was  exercising  ordinary 
care  (thus  Inferentlally  authorizing  a  verdict 
for  defendant  If  he  was  not),  it  would  be  go- 
ing -great  lengths  to  say  the  sixth  Instruction 
was  prejudicially  erroneous  In  this  last-men- 
tioned  particular. 

It  is  doubtful  whether  the  Instruction  men- 
tioned had  a  great  deal  to  do  with  influencing 
the  verdict  found,  since  that  verdict  accorded 
with  the  great  weight  of  the  evidence,  and 
since  plaintiff's  own  testimony  Indicates  a 
reversal  of  natural  law  In  one  particular. 
However  that  may  be,  a  careful  examination 
of  the  questions  presented  has  led  to  the 
conclusion  that  the  sixth  Instruction  was 
not  erroneous  in  the  circumstances  of  this 
case;  and,  no  other  reason  being  suggested 
or  appearing  to  Justify  the  order  granting 
a  new  trial,  that  order  is  reversed,  and  the 


Digitized  by 


Google 


698 


U7  SOITTHWBSTEKN  BBPOBTEB 


<>fOL 


canse  remanded,  with  direction  to  rdnstate 
the  verdict  and  enter  Judgment  thereon  tor 
defendant. 

BROWN,  0.,  concurs. 

PER  CURIAM.  The  toregolni;  opinion  of 
BliAIB,  C,  Is  adopted  as  the  opinion  of  the 
court    All  the  Judges  concur. 


STATE  ez  reL  RICE  t.  PACKARD. 

(Supreme  Court  of  Missouri,  Division  Ko.  1. 
May  31,  1913.) 

1.  EZECUTOBS  Am>  ADiaNISTBATOBS  ({  236*)— 

Payment  of  Taxes — Duties  of  Executobs. 
Taxes  assessed  against  the  executor  of  an 
estate  do  not  have  to  be  allowed  as  other  claims 
by  the  probate  court,  but  are  properly  paid  by 
the  executor  without  an  order,  and  when  he  does 
so  he  should  be  given  a  credit  therefor. 

[Ed.  Note.— For  other  cases,  see  Elxecutors 
and  Administrators,  Cent  Dig.  U  8U.,  8421^ ; 
Dec.  Dig.  S  236.»] 

2.  Taxation  ({  84*)— AasxaaiaNT— Liabiutt 
or  Executobs. 

Rev.  St  1890,  I  9144,  requiring  the  as- 
sessor to  take  a  list  of  all  taxable  property,  pro- 
vides that  he  shall  call  on  each  person  required 
to  list  property,  and  shall  require  a  correct 
statement  of  all  taxable  property  owned  by  him 
or  under  his  care,  charge,  and  nlanagement,  and 
section  9186  provides  that  each  person  holding 
or  owning  property  on  June  1st  shall  be  liable 
for  taxes  thereon,  for  the  ensuing  year,  while 
section  9151  requires  every  probate  judge  to 
certify  to  the  county  court  a  list  of  every  ad- 
ministrator, executor,  and  guardian,  legally  in 
charge  of  any  estate,  and  upon  such  certifica- 
tion it  shall  be  the  duty  of  the  county  assessor 
to  take  from  each  of  them,  etc.,  a  list  of  the 
personal  property  and  assess  it  according  to 
law.  The  executor  of  a  decedent's  estate  made 
a  list  of  the  taxable  personal  property,  but  be- 
fore the  year  for  which  the  taxes  were  levied 
the  estate  was  settled  and  the  executor  dis- 
diarged.  Held,  that  the  executor  was  person- 
ally liable  for  payment  of  the  taxes  in  question, 
which  were  assessed  against  the  person  and 
did  not  become  a  lien  upon  the  property,  for  it 
was  his  duty  to  pay  the  taxes  witliout  an  or- 
der of  the  probate  court  and  his  failure  cannot 
deprive  the  state  of  its  taxes. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  |  174;    Dec.  Dig.  |  84.*] 

8.  Executobs  and  Administbatobb  ({  315*)— 
Distbibution  —  Obdeb  —  Mattebs    Coh- 

CI.UDED. 

As  it  is  the  duty  of  an  executor  to  pay 
personal  taxes,  assessed  against  him  on  account 
of  the  personalty  of  his  testator,  without  an  or- 
der of  probate  court,  a  judgment  of  a  probate 
court  discharging  him  as  executor  on  ordering 
final  distribution  is  no  bar  to  a  personal  action 
by  a  state  for  taxes  so  assessed. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  {f  1298-1314; 
Dec.  Dig.  I  816.*] 

Appeal  from  Circuit  Court,  Clinton  Coun- 
ty;  A.  D.  Bumes,  Judge. 

An  action  by  the  State,  on  the  relation  of 
C.  W.  Rice,  against  C.  E.  Packard.  From  a 
Judgment  for  defendant  the  State  appeals. 
Reversed  and  remanded,   \r\th  instructions. 


Erasmus  C.  Hall,  of  Kansas  City,  tor  tlie 
State.    B.  J.  Smith,  of  Cameron,  for  reeiioiid- 

ent 

GRAVES,  J.    Action  for  delinquent  person- 
al taxes.    The  petition  is  long  but  need  not 
be  set   ont   except  in  general   ontline,    and 
thus  only  by  a  statement  of  the  facts  of  tbe 
case.    Defendant  is  sued  personally.    He  sraB 
the  executor  of  the  estate  of  Joseph  Rliocles, 
deceased.      As   such    executor   on   June    26, 
1905,  he  gave  an  assessment  list  of  the  prop- 
erty in  Ilia  hands  as  such  executor.     Tbls 
list  showed  a  valuation  of  |21,000.    In  doe 
course  tills  list  was  made  the  basis  for    a 
tax  assessment  for  the  year  1906  in  the  ag- 
gregate of  $308.70,  and  such  taxes  became 
delinquent  January  1,  1907.    Suit  was  Insti- 
tuted against  Packard  personally  for  these 
taxes.     The  tax  list  was  for  property  on 
hand  June  1,  1905,  and  no  question  is  raised 
as  to  the  regularity  of  the  assessment    De- 
fendant's answer  is  in  three  counts:    (1)  A 
general  denial,  coupled  with  certain  admis- 
sions;   (2)  he  pleads  the  Judgment  of  the 
probate  court  of  Clinton  county  on  final  set- 
tlement and  avers  that  no  appeal  was  taken 
therefrom  and  that  such  Judgment  had  in  no 
way  been  modified  or  changed,  and  that  be 
had  paid  the  taxes  in  said  Judgment  demand- 
ed;  and  (3)  he  pleads  that  the  plaintiff  In 
this  case  made  no  demand  before  the  probate 
court  or  otherwise  for  the  taxes  sued  uptm 
prior  to  such  final  settlement  in  September, 
1905,  "as  it  was  his  duty  to  do  if  they  were 
a  legitimate  demand  against  the  effects  of 
said  estate  in  his  hands,  but  stood  by  and  sof- 
fered  said  settlement  to  proceed  and  final  or- 
der   for    distribution,    as    aforesaid,    to    be 
made,  thereby  waiving  any  right  to  said  al- 
leged taxes  that  might  theretofore  have  ex- 
isted."   The  Judgment  on  final  settlement  is 
the  usual  one  made  in  such  cases  and  directs 
a  distribution  of  the  funds  in  the  hands  of 
the  executor  to  the  several  legatees.     The 
portion  of  that  Judgment  relied  upon  by  the 
defendant  reads:    "And  it  is  further  ordered 
that  said  executor  file  the  final  receipts  of 
said  legatees  and  distributees  for  thdr  said 
respective  luterests  in  said  estate  and  1905 
taxes,  and  that  on  compliance  herewith  be  be 
finally  discharged  as  such  executor."     The 
reply  was  as  follows:   "For  reply  to  defend- 
ant's amended  answer,  the  plaintlfl  denies 
all  and  singular  the  allegations  thereof  not 
in  conformity  with  the  allegations  of  the  pe- 
tition.    Further  replying  the  plaintiff  says 
that,  if  It  is  true  that  the  defendant,  as  the 
executor  of  the  Rhodes  estate,  made  final 
settlement  of  said   estate,   such  settlement 
was  made  after  the  defendant  had  knowledge 
of  the  assessment  sued  on  herein,  and  such 
settlement  was  made  t>efore  the  assessor  bad 
time  In  which  to  return  such  assessment  and 
before  the  tax  books  could  be  made  out,  ac- 
cording to  law,  and  that  the  Judgment  of  the 
probate  court  is  not  a  bar  to  this  action." 


•For  otber  cum  ■••  iam«  topic  and  SMUon  NUUBBR  Is  Dec.  Dlx.  &  Am.  Die.  Kay-No.  BeriM  A  Rap'r  Ind( 
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This  BufflclenUy  outlines  both  tbe  pleadings 
and  the  facts. 

1.  Tbe  real  question  In  this  case  is  wheth- 
er or  not  an  executor,  who  has  given  In  an 
assessment  list  of  property  in  bis  hands  for 
taxation,  and  then  afterward  makes  final  set- 
tlement of  tbe  estate  without  reserving  funds 
with  which  to  pay  such  taxes  as  may  be 
thereafter  levied  upon  such  assessment  list, 
is  iwrsonally  liable  to  tbe  state  for  tbe  tax- 
es 80  levied. 

[1,2]  It  is  a  matter  of  no  little  moment, 
because  if  there  is  not  some  remedy  tbe  state 
will  always  lose  tbe  taxes  upon  estate  prop- 
erty for  at  least  one  year.  We  are  favored 
wltti  no  briefs  by  respondent  He  rests  bis 
case  here  upon  the  presumption  that  tbe 
judgment  nisi  Is  right  But  is  it  right?  We 
think  not  We  must  seek  light  from  tbe 
Statutes  of  1899.  By  section  9144  the  asses- 
sor between  June  1st  and  January  Ist  Is  re- 
quired to  take  a  list  of  all  taxable  property. 
Tbe  manner  of  taking  such  list  Is  thus  pre- 
scribed by  that  section:  "He  shall  call  at  tbe 
o£Bce,  place  of  doing  business  or  residence  of 
each  person  required  by  this  chapter  to  list 
property,  and  shall  require  such  person  to 
make  a  correct  statement  of  all  taxable 
property  owned  by  such  person,  or  under  the 
care,  charge  or  management  of  ivch  person, 
except  merchandise  which  may  be  required 
to  pay  a  license  tax,  being  in  any  county  in 
tbls  state,  in  accordance  with  tbe  provisions 
of  this  diapter;  and  tbe  person  listing  the 
property  shall  enter  a  true  and  correct  state- 
ment of  such  property  in  a  printed  or  writ- 
ten blank  prepared  for  that  purpose;  which 
statement  after  being  filled  out,  shall  be 
signed  and  sworn  to,  to  the  extent  required 
by  this  chapter,  by  tbe  person  listing  tbe 
property,  and  delivered  to  the  assessor."  The 
italics  are  ours.  It  must  be  noted  that  the 
statute  covers  not  only  actual  owners  of 
property  but  those  having  property  under 
their  care,  charge,  or  management  Such 
list  must  be  signed  by  the  person  listing  the 
property  and  also  sworn  to  by  such  person. 

Section  9186,  B.  S.  1899,  reads:  "Every 
person  owning  or  holding  property  on  tbe 
first  day  of  June,  including  all  such  proper- 
ty purchased  on  that  day,  shall  be  liable  for 
taxes  thereon  for  the  entttlng  year."  Again 
the  italics  are  ours.  Under  tbls  section,  who 
is  liable  for  taxes?  If  the  owner  of  prop- 
erty alone  were  the  persons  meant  the  phrase 
"or  holding  property"  has  no  meaning.  In 
fact  It  would  have  no  place  in  tbe  statute. 

Section  0151  of  the  same  statute  reads: 
"It  shall  be  tbe  duty  of  every  Judge  of  the 
probate  court  in  each  county  in  this  state 
to  certify  to  the  county  assessor,  on  tbe  first 
Monday  in  June  in  every  year,  a  written  list 
of  every  administrator,  executor  and  guard. 
lan,  and  of  every  other  person  legally  in 
cbarge  and  control  of  any  estate  In  the  pro- 
bate court;  and  thereafter,  and  upon  such 
certification,  it  shall  be  the  duty  of  tbe  coun- 
ty assessor  to  take  from  each  administrator. 


executor,  guardian,  and  every  other  person 
legally  in  charge  and  control  of  any  estate 
In  such  probate  court  a  Ust  of  tbe  personal 
property,  and  to  assess  tbe  same  according 
to  law."  This  section  was  amended  some- 
what in  1903,  but  not  to  affect  tbe  matter  we 
have  In  hand. 

From  this  it  appears  that  the  probate  court 
is  required  to  apprise  the  assessor  of  tbe 
names  of  administrators,  executors,  and  cu- 
rators, and  such  persons  are  required  to  make 
out  a  list  of  tbe  property  under  his  control 
for  the  assessor.  Not  only  so,  but  "every 
person  holding  property  as  contradistinguish- 
ed from  absolute  ownership  on  tbe  first  day 
of  June  •  *  *  thall  he  Uable  for  the  tax- 
es thereon  for  the  enguinn  year."  Now  on 
June  1,  1905,  the  defendant  in  tbls  case  was 
holding  under  his  care  as  executor  $21,000 
of  property  belonging  to  the  estate  of  Bbodes, 
deceased.  He  made  out  the  list  as  required 
by  law,  and  under  section  9186  he  became  li- 
able for  the  taxes  for  the  ensuing  year  of 
1906,  which  are  the  taxes  sued  for  in  this 
case.  Nor  Is  It  a  hardship  to  make  such  i)er- 
sons  liable,  because  they  have  in  their  own 
bands  the  means  with  which  to  liquidate  the 
liability.  It  was  never  contemplated  that 
the  state  should  lose  one  year's  taxes  upon 
every  estate  which  Is  finally  settled,  which 
would  be  tbe  case  if  tbe  defendant  is  to  go 
acquit  of  liability  in  the  case  at  bar.  It 
must  be  remembered  that  these  are  taxes 
upon  ijersonal  property,  which  are  assessed 
against  the  Individual  and  are  not  liens  upon 
tbe  property.  Tbe  statute  says  that  tbe  ex- 
ecutor must  make  out  and  sign  the  list  upon 
which  tbe  assessment  is  made,  and  that  the 
person  "holding"  tbe  property  on  June  1st 
of  any  year  shall  be  liable  for  tbe  taxes  as- 
sessed for  tbe  succeeding  year.  Taxes  do 
not  have  to  be  allowed  as  other  claims  by 
the  probate  court,  but  should  be  paid  by  tbe 
administrator  or  executor,  and  he  be  givoi 
credit  therefor  In  his  settlements.  State  ex 
rel.  Ziegentaein  v.  Tittmann,  103  Mo.  loc  dt 
565;  15  S.  W.  939.  In  tbls  case  it  is  said: 
"The  Legislature  evidently  Intended  to  place 
taxes  on  a  different  basis  from  otber  claims 
and  to  make  them  in  a  degree  preferred  de- 
mands, and  it  is  made  tbe  duty  of  tbe  admin- 
istrator to  pay  them  without  waiting  to  have 
them  allowed." 

Tbe  nearest  case  we  find  is  tbe  case  of 
State  ex  rel.  v.  Burr,  143  Mo.  209,  44  S.  W. 
1045.  In  that  case  the  taxes  on  the  estate  of 
a  minor  had  been  assessed  against  his  cura- 
tor. Gantt,  P.  J.,  thus  discusses  the  ques- 
tion: "Tbe  substantial  point  raised  on  this 
appeal  is  the  right  of  tbe  state  to  assess  and 
levy  tbe  taxes  upon  tbe  property  of  a  minor 
against  his  curator  in  possession  thereof. 
We  cannot  find  that  tbls  question  has  ever 
been  determined  by  this  court  though  it  is 
not  a  new  one  in  otber  states.  It  is  conced- 
ed by  tbe  learned  counsel  for  defendant  that 
It  is  competent  for  the  Legislature  by  prop- 
er enactment  to  require  taxes  to  be  aB8esse4 
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against  a  curator  in  diarge  of  a  minor's  estate 
and  make  it  a  perBonal  charge  against  him, 
bnt  he'  insists  that  our  Legislature  has  not 
done  so.  By  section  7531  the  assessor  or  his 
deputies  are  required  between  the  1st  days 
of  June  and  January  'to  call  at  the  office, 
place  of  doing  business,  or  residence  of  each 
person  required  to  list  proper^  and  shall 
require  such  person  to  make  a  correct  state- 
ment of  all  taxable  property  owned  by  such 
person,  or  under  the  care,  charge,  or  man- 
agement of  such  person,'  and  the  person  list- 
ing the  property  shall  enter  a  true  and  cor- 
rect statement  of  such  property  in  a  printed 
or  written  blank  prepared  for  that  purpose 
and  sign  and  swear  to  it.  Elsewhere  It  is 
provided  that  from  these  lists  so  made  the 
assessor's  book  is  made  up.  Sections  7553 
and  7564.  A  curator  under  our  statutes  has 
the  possession  of  the  estate  of  his  ward,  both 
real  and  i)ersonal,  subject  to  the  superintend- 
ing control  of  the  probate  court  R.  S.  1889, 
I  S297.  It  is  his  duty  to  represent  his  ward 
in  all  legal  proceedings.  That  'the  care  and 
management  of  the  ward's  estate'  conferred 
by  the  statute  is  such  'care,  charge,  and 
management'  of  the  estate  as  is  contemplat- 
ed by  the  revenue  law  we  think  cannot  be 
disputed  and  is  such  as  makes  it  incumbent 
upon  him  to  list  it  to  the  assessor.  If  listed 
by  and  assessed  to  the  curator,  it  is  his  per- 
sonal duty  to  pay  the  taxes  out  of  the  mon- 
eys in  his  hands  as  curator.  The  fact  that 
the  curator  is  not  the  absolute  owner  of  the 
property  is  no  objection.  The  statute  upon 
its  face  clearly  indicates  that  a  curator  or 
other  trustee  shall  list  not  only  that  which 
he  owns  in  his  own  right  but  that  over  which 
he  has  'the  care,  charge,  or  management' 
There  can  be  no  reason  why  a  minor's  estate 
should  not  bear  its  equal  portion  of  taxation. 
Who  so  appropriate,  then,  to  list  it  and  see 
that  it  is  not  exorbitantly  assessed,  and  who 
so  proper  to  pay  the  tax  when  assessed,  as 
Ids  curator?  When  it  is  conceded  that  a 
minor's  estate  Is  liable  to  taxation,  it  is  ap- 
parent that  either  directly  or  indirectly  the 
curator  must  furnish  the  funds  to  pay  it,  as 
he  has  diarge  of  all  the  estate  of  the  minor. 
This  question  arose  in  Payson  y.  Tufts,  13 
Mass.  493,  in  1816,  and  it  was  held  that  a 
guardian  of  minors  was  liable  to  be  taxed 
personally  for  the  property  of  his  wards  in 
his  possession,  and  the  same  remedies  exist- 
ed against  him  on  his  default  for  their  taxes 
as  upon  his  own  estate.  Baldwin  t.  E^tch- 
burg,  8  Pick.  [Mass>.]  494.  No  question  of 
domicile  or.  of  difference  in  residence  arises 
upon  this  record.  We  have  the  naked  prop- 
osition of  a  curator  In  charge  of  his  ward's 
estate.  An  assessment  against  the  curator 
for  the  taxes  on  that  estate.  No  claim  that 
the  ward  has  ever  paid  it,  or  that  the  prop- 
erty was.  liable  to  taxation  in  any  other 
county.  We  hold  It  was  the  evident  inten- 
tioii  of  the  Legislature  to  require  the  curator 
to  list  the  property  and  the  assessor  to  as- 


sess it  against  the  curator  and  the  curator's 
duty  to  pay  it,  and  that  the  action  was  prop- 
erly -brought  against  the  curator." 

We  can  see  no  substantial  difference  be- 
tween the  Burr  Case  and  the  case  at  bar. 
There  we  bad  a  curator,  here  an  executor. 
The  same  statute  as  to  assessment  of  prop- 
erty In  their  hands  apply  to  both  alika  The 
reason  which  applies  to  the  one  applies  with 
equal  force  to  the  other.  One  thought  fur- 
ther. 

[3]  If  It  Is  the  duty  of  the  executor  to  pay 
taxes  without  having  claims  for  such  allow- 
ed, then  the  Judgment  of  the  probate  court 
pleaded  in  bar  by.  this  defoidant  cannot 
avail  him.  It  was  his  duty  to  pay  these 
taxes,  and  he  had  in  his  own  liands  the 
means  wherewith  to  protect  himself.  If  he 
failed  to  so  protect  himself,  the  state,  county, 
and  school  district  to  whom  these  taxes  are 
doe,  should  not  be  the  losers. 

The  Judgment  will  be  reversed,  with  direc- 
tions to  the  circuit  court  to  enter  a  Judgment 
for  the  plaintiff  in  accordance  with  the 
prayers  of  the  petition.  It  is  so  ordered. 
All  concur,  except  LAMM,  J.,  who  is  dnbl- 
tant 


STATE  V.  LARKIN  et  aL 

(Supreme  Court  of  Missouri,  Division  No.  2. 
May  20,  1913.) 

1.  Criminai,  Law  (|  829*)— iHSTRUcnowa— 
Requests  Covebkd. 

Requested  Instructions  were  properly  re- 
fused where  the  court  had  already  fully  in- 
structed on  the  subject-matter. 

[Ed.   Note.— For   other  cases,   see   Criminal 
Law,  Cent  Dig.  |  2011;    Dec.  Dig.  {  829.*] 

2.  Homicide  ({  30*)— Aidirq  and  ABETTiiia 
—Presence  at  Eji.l,ino. 

Mere  presence  at  the  scene  of  a  killing 
without  more  Is  not  such  aiding,  abetting,  as- 
sisting, encouraging,  or  advising  such  kill- 
ing as  is  required  by  law  to  constitute  guilt 
[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  SS  48-61;   Dec.  Dig.  |  30.*] 

3.  Homicide  (§  234*)— Abkttino— Sufucibw- 
CY  OF  Evidence. 

Evidence  held  insufficient  to  sustain  con- 
viction of  a  wife  for  the  murder  of  her  hus- 
band, she  having  had  no  physical  connection 
with  the  crime,  though  present  at  the  killing. 
[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  §{  48a-493;   Dec  Dig.  {  234. •] 

4.  Cbimirai.  liAW  (&  721*)- Abqument  or 
Counsel— Comment  on  Failube  of  Ac- 
cused TO  Testify. 

Tinder  Rev.  St.  1909,  |  5242,  providing 
that  any  person  on  trial  for  crime  may  at 
his  option  testify  for  himself,  and  shall  be 
liable  to  cross-examination  as  to  anj_  matter 
referred  to  In  big  examination  in  chief,  and 
may  be  contradicted  and  impeached  as  any 
other  witness  in  the  case,  the  prosecuting  at- 
torney may  comment  on  the  failure  of  an  ac- 
cused, testifying  as  a  witness  for  himself,  to 
deny  or  explain  incriminating  circnmstances 
testified  to  by  other  witnesses. 

[Ed.    Note. — For   other   cases,   see   Criminal 
Law,  Cent  Dig.  1 1672;  Dec.  Dig.  |  721.*] 
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6.  HoKiciDB     (I     800*)— SKU--DEFS)tSB— In- 

alBUCTIONB. 

Evidence  field  insufficient  to  show  that  ac- 
cased  broaght  on  the  difficulty  for  the  purpose 
of  killing  deceased,  ao  u  to  authorise  in- 
structions that  in  such  case  he  could  not  urge 
self-defense. 

[Ed.  Note. — ^For   other  cases,  see  Homicide, 
Cent.    Dig.    H  614,   616-620,    622-630;     Dec. 
Dig.  I  300.»] 
8.  HoMiciDK      (S      109*)— Degbxs— Sku-'Dk- 

FENSK. 

Though  murder  in  the  second  degree  is 
presumed  from  the  simple  fact  of  the  willful 
Mlling  of  one  man  by  another,  such  presump- 
tion does  not  prohibit  defendant  from  show- 
ing that  he  acted  in  self-defense. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  g§  138,  139;   Dec.  Dig.  i  109.*] 

7.  Homicide    (S    112*)— Self-Defense. 

The  fact  that  accused  was  the  paramour 
of  deceased's  wife,  and  was  found  by  de- 
ceased with  his  wife  at  the  time  of  the  kill- 
ing, would  not  on  the  theory  of  the  unwrit- 
ten law  prevent  accused  from  relying  on  self- 
defense. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Ont  Dig.  H  145-160;    Dec.  Dig.  i  112.*] 

8.  Criuinal  Law  (f  404*)— Demonbtbativk 
Evidence. 

In  a  prosecution  for  killing  a  husband 
who  had  followed  his  wife  and  her  paramour, 
the  accused,  to  a  spot  under  a  tree,  the  intro- 
duction in  evidence  of  beer  bottles  which  were 
there  found  was  not  error. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  gS  873,  891-893,  1487;  Dec. 
Dig.  S  404.*] 

9.  Ckihinal  Law  (S  721%*)— Akgument  of 
counbei/— commbnt  on  failure  of  wit- 
NESS TO  Testift. 

In  a  prosecution  for  murder,  where  it  was 
shown  that  defendant's  daughter  was  present 
at  or  near  the  place  of  killing,  comment  of 
the  prosecuting  attorney  as  to  the  failure  of 
the  daughter  to  testify  is  not  error. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §  1673;   Dec.  Dig.  S  721%.*] 

Appeal  from  Clrcolt  Ooart,  St  Francois 
County;  Peter  H.  Huck,  Judge. 

Roy  Larktn  and  Ida  Belle  Harris  were  con- 
victed of  murder  in  the  second  degree,  and 
tbey  appeal.  Prosecution  abated  by  death 
of  Ida  Belle  Harris,  and  Judgment  reversed 
M  to  Roy  Ijarkln. 

Defendants  were  Jointly  tried  on  tlie  diarge 
of  murder  in  the  second  degree  in  the  circuit 
court  of  St  Francois  county  on  the  16th  day 
of  June,  1912,  and,  t>eing  found  guilty,  the 
punishment  of  each  of  them  was  assessed  at 
imprisonment  in  the  penitentiary  for  the 
term  of  10  years.  From  this  conviction,  after 
tlie  usual  motions  for  a  new  trial  and  in  ar- 
rest of  Judgment,  they  Jointly  appeal. 

Defendant  Ida  Belle  Harris  was  the  wife 
of  one  Henry  Harris,  who,  as  the  evidence 
discloses,  was  shot  to  death  by  defendant 
Roy  Larkin  in  St  Francois  county  on  May  3, 
1912.  The  information  charges  defendant 
Larkin  with  murder  in  the  first  degree,  and 
defendant  Ida  Belle  Harris  is  Jointly  diarged 
as  accessory  tliereto  before  the  fact  The 
state  elected,  however,  to  waive  the  charge 


of  murder  in  the  first  degree,  and  to  proceed 
against  defendants  for  murder  in  the  second 


The  facts  of  the  case  are  few  and  simple. 
Practically  none  of  the  testimony  adduced 
on  the  part  of  Qie  state  was  denied  by  the 
defendants,  and  likewise  practically  none  of 
the  testimony  adduced  by  the  defendants  was 
denied  by  the  state.  The  facts  of  the 
homicide,  in  brief,  are  about  as  follows:  De- 
ceased, Henry  Harris,  was  by  occupation  a 
miner,  engaged  in  labor  at  the  time  of  his 
death  upon  what  is  called  the  "night  shift" 
His  work  required  him  to  leave  his  home 
about  9  o'clock  every  night  His  wife,  Ida 
Belle  Harris,  who  is  one  of  the  defendants 
here,  for  some  weeks  prior  to  the  killing  had 
been  in  the  habit  of  permitting  to  visit  her 
and  of  entertaining  during  the  absence  of 
the  deceased  the  defendant  Roy  Larkin,  who 
was  a  bartender  in  one  of  the  saloons  of 
Fiat  River.  There  is  no  direct  and  positive 
evidence  that  the  defendants  sustained 
toward  each  other  illicit  relations;  but  the 
inference  that  they  did  so  is  patent  from  the 
record.  On  the  night  of  the  homicide,  de- 
ceased after  preparing  his  lunch,  and  about 
the  hour  of  9  o'clock,  left  his  home  for  the 
purpose  of  going  to  his  work.  Some  30  min- 
utes after  deceased  left  defendant  Larkin 
came  to  the  home  of  deceased,  bringing  with 
talm  four  bottles  of  beer.  For  some  little 
time,  30  minutes  or  more  perhaps,  defendant 
Larkin  sat  in  the  kitchen  of  the  home  of 
deceased  and  talked  with  defendant  Ida 
Belle  Harris  and  one  Cora  Carrow,  the 
hired  servant  of  the  Harris'^  During  the 
conversation  he  drew  from  Ills  po<!ket  a 
pistol,  and  laid  the  same  upon  a  chair. 
When  Larkin  left  the  kitchen,  he  returned 
the  pistol  to  his  pocket,  and  accompanied  by 
Mrs.  Harris  left  the  house,  going  with  her, 
as  the  subsequent  testimony  shows,  to  a  ppint 
some  91  yards  distant  from,  and  southeast 
of,  the  house  of  deceased.  Shortly  after  the 
defendants  had  left  the  bouse  of  deceased 
together,  the  latter  returned  from  his  work 
and  went  into  the  north  room  of  his  dwelling^ 
where  he  obtained  from  a  drawer  of  a  sewing 
machine  a  32-caliber  revolver.  Deceased  was 
heard  to  enter  the  house  and  go  Into  the 
north  room  by  Cora  Carrow  and  a  young 
man  by  the  name  of  Ames,  who  was  in  the 
kitchen  visiting  the  said  Cora,  and  with 
whom  she  was  talking.  Upon  bearing  the 
movements  of  deceased,  Ames  and  Miss  Car- 
row  left  the  kitchen  and  passed  through  the 
bouse  to  the  front  porch,  where  they  inter- 
cepted deceased.  At  tliis  time  deceased  had 
the  32-caliber  pistol  in  his  hand  and  was 
heard  to  make  threats  against  defendant 
Larkin,  to  the  effect  that  be  intended  "to  get 
the  son  of  a  bitcti."  Both  Miss  Carrow  and 
Ames  remonstrated  with  deceased,  and  en- 
deavored to  prevent  Iiim  from  going  to  the 
point  where  defendants  then  were ;  but  they 
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were  unable  to  prevail  on  him  to  retnrn. 
Shortly  after  deceased  left  his  home  seven 
pistol  shots  were  heard  by  Miss  Carrow  and 
witness  Ames  coming  from  the  direction 
toward  which  the  deceased  had  gone.  There- 
upon Mlsa  Oarrow  and  Ames  got  a  lantern 
and  went  to  a  point  outside  of  the  premises 
of  deceased,  and  as  stated,  91  yards  distant 
therefrom,  and  found  deceased  dead  from  a 
gunshot  wound.  Defendant  Ida  Belle  Harris 
when  Miss  Carrow  and  Ames  came  to  the 
scene  of  the  killing,  was  holding  the  head  of 
her  husband  in  her  lap,  and  was  crying  or 
screaming.  Mlsa  Carrow  said  to  defendant 
Mrs.  Harris,  "See  what  you  have  caused?" 
and  Mrs.  Harris  replied,  "Tee;  Henry  is 
killed;  and  I  am  the  whole  cause  of  it"  De- 
fendant Larkin  was  standing  by,  and  witness 
Ames  said  to  him:  "That  looks  pretty  bad." 
Larkin  replied,  "I  had  to  do  it,  for  he  was 
shooting  at  me;"  or,  as  the  witness  Miss  Car- 
row  puts  it,  Larkin  said:  "Tes,  I  shot  htm; 
but  I  couldn't  help  it;  he  was  shooting  at 
me."  The  uncontradicted  testimony  is  that 
as  stated,  seven  shots  in  all  were  fired;  the 
two  first  shots  were  not  so  loud  as  the  third 
shot;  the  third  shot  being  followed  by  an- 
other shot,  apparently  of  lesser  volume,  after 
which  there  were  three  loud  reports  in  quick 
succession. 

It  is  not  contended  by  the  state  that  de- 
fendant Mrs.  Harris  had  any  physical  part 
In  the  killing  of  deceased.  Defendant  Larkin 
admits  the  killing,  and  urges  self-defense. 
He  says:  "I  seen  it  was  either  him  or  me, 
and  I  shot  to  lilt"  The  only  evidence  which 
tends  to  show  the  guilt  of  Mrs.  Harris  is 
found  in  the  testimony  of  the  witness  Miss 
Carrow,  who  says  th^t  Mrs.  Harris  talked  to 
her  on  three  or  four  occasions  about'  de- 
ceased, saying  that  she  (Mrs.  Harris)  "wished 
she  was  free;  that  she  didn't  see  no  more 
peace  of  her  life;  that  she  had  bad  no  satis- 
faction and  she  would  rather  if  he  (deceased) 
was  clear  out  of  the  way,"  and  that  "if  he 
was  to  get  killed  In  the  mine  or  hurt  in  any 
way  Roy  Larkin  would  take  care  of  her ;"  ana 
upon  another  occasion  when  Miss  Carrow  re- 
monstrated with  defendant  Mrs.  Harris  as  to 
her  relations  with  defendant  Larkin,  and 
said  to  her,  "If  I  was  you  I  would  be  afraid 
to  talk  to  him  like  you  do,  I  would  be  afraid 
Mr.  Harris  would  turn  back  some  time  and 
catch  him,"  that  Mrs.  Harris  said,  "She'  would 
talk  to  him  (Larkin)  until  the  world  looked 
leveL" 

Defendant  Mrs.  Harrla  did  not  take  the 
stand.  All  of  the  evidence  offered  on  behalf 
of  defendants  came  from  the  testimony  of 
defendant  Larkin,  who  said  tn  substance 
that  on  the  night  of  the  kUUng  he  left  the 
saloon  of  one  Romlne,  where  be  was  em- 
ployed as  a  bartender,  and  went  to  a  point 
near  the  place  of  the  killing,  where  he  met 
Mrs.  Harris.  Near  the  scene  of  the  homicide 
there  seems  to  have  been  a  widely  spreading 
red   haw   tree,   called    by   the   witnesses  a 


"thorn  tree."  Aa  to  what  transpired  between 
the  defendants  after  they  met  at  the  haw 
tree,  or  as  to  how  long  they  remained  there 
before  deceased  came,  the  record  is  silent. 
Defendant  Larkin  stated  in  his  testimony 
that  the  first  information  be  had  of  de- 
ceased's presence  came  from  hearing  foot- 
steps as  of  some  one  running  tolerably  fast; 
that  deceased  came  up  and  said  to  liim, 
"Larkin,  you  son  of  a  bitch,  I  am  going  to 
klU  you."  That  thereupon  deceased  fired  at 
him  twice;  that  he  then  ran  and  while  run- 
ning discharged  his  pistol  once,  firing  off  to 
one  side,  but  without  aiming  at  deceased; 
that  he,  Larkin,  got  behind  a  little  thorn 
bush,  and  that  while  there  deceased  shot  at 
him  again,  and  that  thereupon  he  began 
shooting  at  deceased.  Near  the  thorn  tree 
in  question  and  some  20  yards  from  the  point 
where  deceased  was  killed  four  beer  bottles 
were  found  the  next  morning,  one  of  which 
was  empty  and  the  other  three  fulL 

Ab  to  the  facta  which  transpired  Immediate- 
ly at  the  time  and  place  of  the  killing,  no  wit- 
ness on  either  side  testifies,  except  defendant 
Larkin.  His  testimony  leads  to  the  inference 
that  he  met  Mrs.  Harris  at  the  thorn  tree  in 
question;  while  the  testimony  of  Miss  Car- 
row  for  tlie  state  leads  to  the  Inference  that 
he  left  the  house  with  Mrs.  Harris,  and  pre- 
sumably went  with  her  to  the  thorn  tree. 
This  Is  the  only  contradiction  presented  by 
the  record,  and  arises.  It  may  be,  from  a  fail- 
ure of  Larkin  to  state  as  to  whether  he  bad 
been  at  the  house  of  deceased  on  the  night 
of  the  homicide,  but  prior  thereto. 

The  pistol  with  which  LarUn  was  armed, 
and  with  which  he  killed  deceased,  is  shown 
by  the  evidence  to  have  been  a  38-callber 
pistol,  while  the  one  with  which  deceased 
left  his  home  is  shown  to  have  been  a  32- 
callber  pistol  That  the  two  first  leporta 
were  less  loud  than  the  third  is  uncontradict- 
ed; but  there  is  no  evidence  in  the  record 
as  to  the  relative  loudness  of  the  reports  of 
pistols  of  different  calibers.  Many  matters 
which  from  this  distance  it  would  seem  might 
have  been  shown  with  dearness  appear  dark- 
ly and  vaguely,  and  rest  largely  upon  in- 
ferences. 

Upon  the  trial  the  court  gave  among  oth- 
ers instruction  numbered  6,  which  la  as  fol- 
lows: "The  court  Instructs  the  Jury  that 
if  yon  find  and  believe  from  the  evidence 
that  defendant  Roy  Larkin  provoked  or  vol- 
untarily sought  brought  on,  or  engaged  In 
the  quarrel  or  difficulty  with  the  deceased 
with  the  purpose  of  taking  advantage  of 
him  and  of  taking  his  life,  or  of  doing  him 
some  great  bodily  harm,  then  and  in  that 
event  there  is  no  self-defense  in  the  case, 
however  imminent  the  peril  of  the  defend- 
ant may  have  become  in  consequence  of  an 
attack  made  upon  blm  by  the  deceased."  At 
the  close  of  the  state's  testimony  defendant 
Ida  Belle  Harris  offered  an  instmctlon  In 
the  nature  of  a  demurrer  to  the  evidence 
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aa  to  her,  which  lOBtraction  was  by  the 
court  refused.  Again,  at  the  close  of  ad  of 
the  testimony,  Mrs.  Harris  prayed  an  in- 
atructlon  that  the  jury  be  directed  to  find 
her  not  gnilty,  which  instruction  was  also 
by  the  court  refused. 

During  the  argument  of  the  case  the  pros- 
ecQting  attorney  used  this  language;    "Roy 
I«rkln  got  on  the  stand,  and  didn't  say  one 
word   about  what  Mrs.  Harris  said  that  he 
said  about  taking  care  of  her  in  case  Henry 
Harris    was  killed."     Thereupon   defendant 
objected  that  the  above  statement  of  the 
prosecatlng  attorney  was  a  comment  on  what 
the  defendant  did  not  testify  to  In  this  case. 
To   this  objection  the  court  said:     "Try  to 
confine  your  argument  within   the  record; 
proceed."     Defendant  duly  saved  his  excep- 
tions to  the  above  remarks  and  to  the  rul- 
ing of  the  court  thereon,  and  thereupon  the 
prosecuting   attorney  continued   as  follows: 
"He  took  the  stand,  and  testified  in  his  own 
behalf  after  having  beard   that  statement 
fall   from  the  lips  of  this  witness,  and  he 
absolutely  failed  to  say  that  he  didn't  make 
that  statement  to  Mrs.  Harris."    Defendant 
LArkln,  by  his  counsel,  again  objected,  and 
asked  the  court  to  rebuke  the  prosecuting  at- 
torney.    The   court   said:     "The  court  has 
said  to   stay   within   the  record   and  that 
should  not  be  commented  on."    Whereupon 
defendant's  counsel  said:    "I  say,  your  hon- 
or, that  it  is  the  court's  duty  to  reprimand 
counsel  for  making  such  remarks,  and  it  is 
the  court's   duty   to  keep   him  within  the 
record:  and  I  except  to  the  ruling  of  the 
court." 

During  the  argument  of  the  case  the  prose- 
cuting attorney  used  this  language:  "Where 
is  the  little  ^I?  The  testimony  all  shows 
that  she  was  there,  and  did  they  put  her  on 
the  stand?"  Counsel  for  defendant:  "I  ob- 
ject and  except  to  that  remark,  and  ask  that 
it  be  excluded,  and  that  the  court  Ins.truct 
the  Jury  to  disregard  it  The  Court:  Let 
it  be  excluded,  and  the  jury  will  not  consid- 
er it"  The  Uttie  girl  referred  to  In  the 
above  excerpt  was  the  13  year  old  daughter 
of  deceased,  Henry  Harris,  and  the  defend- 
ant Ida  Belle  Harris.  Her  whereabouts  at 
the  moment  of  the  killing  rests  almost  whol- 
ly in  inference.  From  the  context  it  would 
appear  that  she  had  gone  to  bed  some  con- 
siderable time  before  defendant  Larkin  came 
to  the  home  of  deceased,  and  that  perhaps 
the  coming  of  her  father  into  the  room  sub- 
sequently and  his  obtaining  the  pistol  and 
leaving  the  house  awakened  her,  and  that 
she  arose,  dressed  herself,  and  followed  aft- 
er him,  perhaps  immediately  preceding  Miss 
Carrow  and  the  witness  Ames,  to  the  scene 
of  the  killing.  It  would  thus  appear  from 
the  fact  that  she  had  been  in  bed,  and  that 
she  la  next  definitely  accounted  for  when 
She  is  beard  calling  to  Miss  Carrow  from 
a  point  in  the  direction  of  the  place  of  the 
UUlng;  and  asUng  that  a  lantern  be  brought. 


and  from  the  fact  that  when  seen  at  the 
place  of  the  killing  she  was  dressed. 

The  above  statement  Is  substantially  what 
was  shown  upon  the  trial;  and,  as  heretofore 
stated,  there  is  no  contradiction  between  the 
facts  shown  by  the  defendants  and  the  facts 
shown  upon  the  part  of  the  state,  except  that 
noted  above  and  which  inferentially  arises 
from  the  statement  of  Miss  C&rrow  that  de- 
fendant Larkin  was  in  the  kitchen  of  de- 
ceased's home  on  the  night  of  the  killing  some 
hour  or  more  prior  thereto,  and  the  state- 
ment of  the  defendant  that  he  met  Mrs.  Har- 
ris at  the  thorn  tree  on  the  night  in  ques- 
tion. This  contradiction  may  be  more  ap- 
parent than  real,  and  may  arise,  it  would 
seem,  from  the  failure  or  neglect  of  defend- 
ant Larkin  to  state  all  the  facta.  If  further 
facts  shall  become  necessary  to  make  clear 
what  is  said  touching  the  case,  they  will  be 
adverted  to  in  their  proper  order. 

T.  M.  Jackson,  of  Desloge,  J.  H.  Malugen, 
of  Bonne  Terre,  and  Benj.  H.  Marbury,  of 
Farndngton,  for  appellant  John  T.  Barker, 
Atty.  Gen.,  and  Wm.  M.  Fitch,  Asst  Atty. 
Gen.,  for  the  State. 

FARIS,  J.  (after  stating  the  facts  aa 
above).  [1]  1.  Among  the  contentions  made 
by  the  defendant  and  not  adverted  to  in  the 
above  statement  is  that  the  court  erred  in 
refusing  to  give  an  Instruction  which  defend- 
ant asked  on  the  presumption  of  innocence 
and  reasonable  doubt  No  error  is  to  be 
predicated  upon  this  alleged  iMint,  for  the 
reason  that  the  court  had  already  fully  and 
correctly  Instructed  on  this  phase  of  the 
case,  and  the  Instruction  asked  by  defend- 
ants in  that  behalf  was  properly  refused. 

[2, 1]  2.  It  is  contended  on  behalf  of  de- 
fendant Ida  Belle  Harris  that  one  of  the  two 
requested  instructions  in  the  nature  of  de- 
murrers to  the  evidence  should  have  been 
given  by  the  court  Since  both  of  these  al- 
leged errors  go  to  the  question  of  whether 
there  was  sufficient  proof  upon  which  to 
sustain  the  conviction  of  Mrs.  Harris,  the 
two  points  may  be  considered  together.  It 
will  be  noted  that  there  is  no  contention 
made  by  the  state,  nor  is  there  one  word  of 
proof  to  sustain  such  a  contention  had  It 
t>een  made,  that  Mrs.  Harris  actually  partici- 
pated in  any  physical  manner  whatever  in 
the  shooting  and  killing  of  her  husband. 
That  she  was  present  at  an  agreed  rendez- 
vous with  her  paramour,  Larkin,  when  de- 
ceased appeared  and  interrupted  the  meet- 
ing between  her  and  her  codefendant,  Larkin, 
there  is  no  doubt,  but  we  need  not  dte  au- 
thorities that  mere  presence  at  the  scene  of 
a  kilUng  without  more  does  not  constitute 
that  aiding,  abetting,  assisting,  encouraging, 
or  advising  such  killing  required  by  the  law 
to  constitute  guilt  The  attitude  In  which 
she  was  found  when  first  seen  after  the  kill- 
ing, and  her  language  and  apparent  remorse, 
inferentially  negative  any  active  partldita- 
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tlon  by  ber.  All  that  is  shown  connecting' 
ber  in  any  wise,  with  the  most  reprehensi- 
ble condition  of  affairs  shown  by  this  rec- 
ord, are  the  statements  shown  in  eridence  by 
the  testimony  of  Miss  Carrow  as  coming 
from  her,  and  which  are  set  out  In  the  above 
recital  of  facts.  In  the  cross-examination 
of  Miss  Carrow,  however,  which  we  have 
not  set  out,  the  latter  specifically  says  that 
Mrs.  Harris  made  no  threats  that  she  was 
going  to  kill  her  husband  or  to  procure  his 
killing  by  anybody  else,  or  that  she  had 
any  plans  for  having  him  killed.  That  her 
conduct  was  most  reprehensible  goes  with- 
out saying,  that  she  was  guilty  of  adultery 
is  by  fair  inference  to  be  deduced  from  the 
record;  but  there  is  a  distinction  between 
reprehensible  and  even  adulterous  conduct, 
and  murder  in  the  second  degree  of  which 
she  was  convicted.  We  are  not  called  upon 
to  characterize  ber  conduct;  but  upon  the 
record  we  are  clear  that  her  conviction  was 
not  warranted  from  the  testimony,  and  that 
the  court  erred  in  refusing  to  so  Instruct  the 
Jury.  What  is  said  above  renders  It  unnec- 
essary to  deal  with  the  further  objection  of 
defendants  that  the  court  erred  in  Instruct- 
ing the  Jury  as  to  the  law  touching  acces- 
sories before  the  fact. 

[4]  3.  Defendants  strenuously  urge  that 
the  court  erred  In  permitting  the  prosecuting 
attorney  to  comment  upon  the  failure  of 
defendant  Roy  Larkln,  who  took  the  stand 
as  a  witness  In  his  own  behalf,  to  deny  cer- 
tain statements  which  the  prosecuting  attor- 
ney averred  bad  been  made  by  him  to  Mrs. 
Harris.  Leaving  for  a  moment  the  broad 
and  ever-recurring  question  of  the  right  of 
prosecuting  attorneys  to  comment  upon  the 
failure  of  a  defendant  who  takes  the  stand, 
to  testify  to  facts  within  his  knowledge,  or 
to  facts  and  statements  attributed  to  him, 
we  might  say  in  passing  that  upon  the  record 
and  outside  of  this  question  there  is  no  war- 
rant in  the  testimony  for  the  statement  of 
the  prosecuting  attorney.  The  record  no- 
where says  that  defendant  Larkln  had  ever 
said  to  Mrs.  Harris  that  he  would  take  care 
of  her  if  Henry  Harris  were  dead.  All  the 
record  does  show  on  this  point  comes  from 
the  witness  Miss  Carrow,  who  says  In  sub- 
stance that  Mrs.  Harris  told  her  that  if 
Harris  were  dead  Larkln  would  take  care  of 
her  (Mrs.  Harris).  In  our  view  the  chief 
vice  in  the  utterance  of  the  prosecuting  at- 
torney in  this  behalf  arose  from  the  fact 
that  he  was  not  correctly  quoting  what  the 
record  showed.  The  mere  fact  that  Mrs. 
Harris  had  made  the  statement  to  Miss  Car- 
row  to  the  effect  that  ber  codefendant  Lark- 
in  would  take  care  of  her  ift  the  event  of 
ber  husband's  death  does  not  show  or  indi- 
cate necessarily  that  such  statement  was 
predicated  upon  a  promise  of  defendant 
Larkln  so  to  do.  The  statement  may  have 
been  made  on  the  part  of  Mrs.  Harris  as  an 
inference  from  his  attentions  to  her,  or  as 
a  mere  boast  of  conditions  wbldb  would  nec- 


essarily arise  from  her  conquest  At  least 
Mrs.  Harris  did  not  say  that  she  made  the 
statement  as  the  result  of  any  suggestioa 
to  that  effect  from  Larkln,  or  by  reason  of 
any  promise  on  Larkin's  part  so  to  do.  This 
objection  is  an  eternally  recurring  one  and  is 
present  in  practically  half  of  the  appeals 
in  criminal  cases  with  which  we  are  required, 
to  deaL  It  has  been  said  in  a  late  case 
(State  v.  Ferrell.  233  Mo.  452,  136  &  W.  709) 
that  the  Inhibition  of  comment  upon  counsel 
for  the  state  as  to  the  failure  of  a  defend- 
ant when  a  witness  upon  the  stand  to  testify 
upon  any  fact  in  issue,  or  to  deny  any  fact 
testified  to  by  another  witness,  has  been  the 
settled  law  of  this  state  since  the  decision  in 
the  case  of  State  v.  Graves,  95  Mo.  510,  S 
S.  W.  739.  The  learned  judge  who  wrote  the 
opinion  in  the  case  of  State  t.  Ferrell,  supra, 
from  which  we  quote  above  in  substance^ 
says,  however,  that  the  statute  upon  which 
this  ruling  is  based  does  not  in  express  terms 
deny  the  right  of  the  state  so  to  comment. 
That  this  is  the  correct  view  there  can  be  no 
doubt,  when  we  consider  the  history  of  the 
law  and  the  language  used  by  the  statutes, 
which  the  learned  judge  in  question  had  In 
mind.  Prior  to  the  year  1877  the  common 
law  prevailed  in  this  state  as  to  the  evidence 
of  a  defendant  on  trial  upon  a  criminal 
charge.  Such  defendant  was  Incompetent  to- 
testify  in  his  own  behalf.  So  the  common 
law  stood  until  the  year  1877  (Laws  1877. 
p.  356),  when  a  statute  was  passied  changing 
the  common-law  rule  and  granting  defendant 
the  right  or  privilege  of  being  sworn  as  a  wit- 
ness in  his  own  behalf.  When  first  wrltt^t 
and  passed,  this  statute  contained  two  perti- 
nent sections,  which   read   as   follows: 

"Section  1.  No  person  shall  be  rendered 
incompetent  to  testify  in  criminal  causes  by 
reason  of  being  the  person  on  trial  or  ex- 
amination ;  but  any  such  fact  may  be  shown 
for  the  purpose  of  affecting  his  or  her  credi- 
bility: Provided,  That  no  person  on  trial 
or  examination  shall  be  required  to  testify, 
except  as  a  witness  on  behalf  of  the  i)ersoa 
on  trial  or  examination:  And,  provided  fur- 
ther, that  the  neglect  or  refusal  of  the  per- 
son on  trial  or  examination  to  testify  In  the 
cause,  shall  not  raise  any  presumption  of 
guUt,  nor  shall  that  circumstance  be  referred 
to  by  any  attorney  prosecuting  In  the  cause, 
nor  shall  the  same  be  considered  by  the 
court  or  Jury  before  whom  the  trial  takes 
place. 

"Sec.  2.  If  the  accused  shall  not  avail 
himself  of  his  right  to  testify  in  any  case, 
it  shall  not  be  construed  to  affect  his  inno- 
cence or  guilt." 

In  1879  this  law  was  amended  Into  Its 
present  form,  and  was  made  to  read  as  it 
now  stands,  as  follows: 

"Sec.  5242.  No  person  shall  be  incompe- 
tent to  testify  as  a  witness  in  any  criminal 
cause  or  prosecution  by  reason  of  being  the 
person  on  trial  or  examination,  or  by  reason 
of  being  the  husband  or  wife  of  the  accused. 
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but  any  sndi  fiiets  may  be  shown  for  the 
pnrpoee  of  affecting  the  credibility  of  Buch 
witness:  Provided,  that  no  person  on  trial 
or  examination,  nor  wife  or  husband  of  such 
person,  shall  be  required  to  testify,  but  any 
such  person  may,  at  the  option  of  the  defend- 
ant, testify  In  Us  own  behalf,  or  on  behalf 
of  a  codefendamt,  and  shall  be  liable  to  cross- 
examination,  as  to  any  matter  referred  to  In 
bis  examlnatloa  In  chief,  and  may  be  con- 
tradicted and  impeached  as  any  other  wit- 
ness in  the  case:  Provided,  that  in  no  case 
shall  husband  or  wife,  when  testifying  under 
the  provisions  of  this  section  for  a  defend- 
ant, be  permitted  to  disclose  confidential 
communications  had  or  made  between  them 
in  relation  to  such  husband  and  wife. 

"Sec.  5243.  If  the  accused  shall  not  avail 
himself  or  herself  of  his  or  her  right  to 
testify,  or  the  testimony  of  the  wife  or  hus- 
band, on  the  trial  In  the  case,  it  shall  not  be 
construed  to  affect  the  innocence  or  guilt  of 
the  accused,  nor  shall  the  same  raise  any 
presumption  of  guilt,  nor  be  referred  to  by 
any  attorney  In  the  case,  nor  be  considered  by 
the  court  or  Jury  before  whom  the  trial  takes 
place." 

'Every  state  In  the  American  Union,  ex- 
cept the  state  of  Georgia,  has  either  prior  to 
or  subsequent  to  the  enaction  of  our  statute 
In  1877  passed  similar  statutes  conferring 
competency  upon  the  accused  as  a  witness 
for  himself  in  a  trial  upon  a  criminal  charge. 
In  passing  we  may  say  that  in  Georgia  the 
accused  is  permitted  without  being  sworn  to 
make  a  statement  to  the  Jury ;  and  In  Wash- 
ington be  may  be  either  sworn  as  a  witness 
In  bis  own  behalf,  or  he  may  make  a  state- 
ment without  being  sworn,  at  his  election. 
In  more  than  half  of  the  states  the  common- 
law  bar  is  raised,  and  the  accused  is  made 
competent  to  testify  by  statutes  in  substance 
providing  that  "he  may,  at  his  own  request, 
and  not  otherwise,  testify  for  himself  in  any 
criminal  trial  or  proceeding,  but  his  failure, 
or  neglect,  or  refusal,  so  to  testify,  shall 
create  no  presumption  against  him,  nor 
shall  the  same  be  referred  to  by  the  prosecut- 
ing attorney  in  his  argument  of  the  case." 
In  Iowa,  by  statute,  any  reference  in  argu- 
ment to  the  failure  of  a  defendant  to  take 
tbe  stand  as  a  witness  In  his  own  behalf  by 
the  prosecuting  attorney  is  made  a  misde- 
meanor. We  have  carefully  examloed  the 
statutes  and  holdings  upon  this  question  of 
more  tban  30  states,  and  we  find  that  it 
has  been  held  universally  that,  if  the  defeud- 
aot  is  not  sworn  as  a  witness  in  his  own  be- 
half, any  comment  by  the  prosecuting  attor- 
ney on  his  failure  so  to  testify  constitutes 
reversible  error,  in  the  absence  of  a  peremp- 
tory and  proper  rebuke  by  the  trial  court 
But,  on  the  other  hand,  except  in  our  own 
state  and  in  California,  where  the  question 
has  been  sometimes  doubted,  the  right  of  the 
prosecutinff  attorney  to  comment  upon  the 
failure  of  the  defendant,  when  he  takes  the 
ttaiti  M  a  vHtnest  in  M*  own  behalf,  to  deny 


or  explain  tnertminaUng  faotg  and  state- 
ments, has  been  uniformly  held  allowable. 
Solander  v.  State,  2  Colo.  66;  State  t.  Tat- 
man,  59  Iowa,  471,  13  N.  W.  682;  Stover  v. 
People,  66  N.  T.  315;  Heldt  v.  State,  20  Neb. 
500,  30  N.  W.  626,  67  Am.  Rep.  836;  Corn- 
stock  V.  State,  14  Neb.  205,  15  N.  W.  355; 
State  V.  Staley,  14  Minn.  118  (Gil.  76) ;  Cot- 
ton V.  State,  87  Ala.  103,  6  South.  372 ;  Clarke 
V.  State,  87  Ala.  71,  6  South.  368;  Lee  v. 
State.  56  Ark.  4,  19  S.  W.  16;  McCoy  v. 
State,  46  Ark.  141;  Brashears  v.  State,  5S 
Md.  667;  McFadden  v.  State,  28  Tex.  App. 
241, 14  S.  W.  128 ;  liienburger  v.  State  (Tex. 
Cr.  App.)  21  S.  W.  608;  Parker  v.  State,  ez 
N.  J.  Law,  801,  45  Aa  1092 ;  State  v.  Har- 
rington, 12  Nev.  125;  State  v.  Ulsemer,  24 
Wash.  659,  64  Pac.  800;  Hanoff  v.  State,  37 
Ohio  St  178,  41  Am.  Rep.  496 ;  State  v.  Ober, 
52  N.  H.  469,  13  Am.  Rep.  88;  State  v. 
Glave,  51  Kan.  330,  33  Pac.  8 ;  Toops  v.  State, 
92  Ind.  13 ;  Commonwealth  v.  McCoanell, 
162  Mass.  499,  39  N.  E.  107.  The  rule  that 
no  reference  shall  he  made  to  the  neglect, 
failure,  or  even  refusal  of  a  defendant  to 
avail  himself  of  his  right  to  testify  shall  not 
be  commented  on  in  the  event  he  does  not 
become  a  vHtness  in  his  oxen  behalf  is  there- 
fore, we  find,  universal ;  but,  on  the  con- 
trary, tbe  rule  that  if  he  does  go  upon  the 
icithess  stand  he  then  stands  in  the  precise 
attitude  of  any  other  witness  is,  except  In 
this  state,  and,  as  stated  in  California,  where 
the  rule  is  subject  to  some  doubt,  also  uni- 
versal. Mr.  Wharton  in  his  learned  and 
a'ble  work  on  Criminal  Evidence  lays  down 
in  the  tenth  edition  thereof  the  rule  that 
such  comment  is  allowable;  to  this  state- 
ment of  the  text  he  cites  no  exceptions,  and 
correctly  quotes  the  Missouri  courts  as  en- 
tertaining like  views.  Wharton,  Crim.  Ev. 
(10th  Ed.)  §  436a.  This  assumption  of  Mr. 
Wharton  is  based  upon  tbe  holding  of  this 
court  in  State  v.  Testerman,  68  Mo.  414; 
State  T.  Anderson,  89  Mo.  330,  1  S.  W.  135. 
Mr.  Underbill  doth  the  like  (Underbill  on 
Crlm.  E}v.  68)  ;  also,  so  says  Mr.  Best  (Best's 
Ev.  283).  Between  the  taking  effect  of  the 
above-quoted  act  of  1877  and  the  amend- 
ments thereof  in  1879,  no  doubt  was  enter- 
tained by  this  court  as  to  the  right  of  com- 
ment upon  what  a  defendant  testifying  for 
himself  either  said,  or  failed  or  neglected  to 
say.  But  subsequent  to  the  amendment 
quoted  this  court.  Judges  Sherwood  and 
Brace  for  years  dissenting,  began  to  hold 
that  comment  by  the  prosecuting  attorney 
upon  the  failure  or  neglect  of  a  defend- 
ant, even  when  be  testified  tor  himself 
upon  the  stand,  to  deny  or  to  explain 
any  fact  in  the  case  testified  to  by  any 
other  witness,  was  reversible  error.  The 
only  thing  In  our  statute  urged  as  limiting 
the  right  of  comment  was  said  to  be  the 
following,  to  wit:  "And  shall  be  liable  to 
cross-examination  as  to  any  matter  referred 
to  in  his  examination  in  chief."  Yet  our 
statute  now  under  discussion,  remarkabi*  to 
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say,  contains  other  lanjniage  qualifying  the 
above  proviso,  which  language  is  not  found 
in  any  other  of  the  statutes  o/  the  states 
of  the  Union  examined  by  the  writer.  This 
language  is  the  following,  to  wit :  "And  may 
be  contradicted  and  impeached  as  any  other 
witness  in  the  case." 

Thus  we  note  our  Legislature  by  these  two 
statutory  clauses,  which  are  utterly  con- 
tradictory in  practice,  has  gone  farther  In 
favor  of  the  restricted  Judicial  construction, 
as  well  as  farther  against  it,  than  has  the 
Legislature  of  any  other  state  In  the  Union. 
This  contradiction  In  practice  arises  from 
the  now  well-settled  rule  that  In  cross-ex- 
amination the  defendant  may  be  asked  if  he 
has  ever  been  convicted  of  a  felony  or  other 
crime.  State  v.  Spivey,  191  Mo.  87,  90  S. 
W.  81 ;  State  v.  Blitz,  171  Mo.  630,  71  S.  W. 
1027 ;  State  v.  ThomhUI,  174  Mo.  364,  74  S. 
W.  832.  This,  of  course,  upon  the  theory  of 
impeaching  his  credibility  as  a  witness;  an 
impeachment  effected  indubitably  by  a  plain 
violation  of  the  clause  of  the  statute  limiting 
defendant's  cross-examination.  We  are  not 
criticizing  the  rule  or  learning  in  the  cases 
dted ;  we  are  merely  suggesting  the  palpable 
contradiction,  arguendo,  as  a  reason  why,  if 
we  are  to  be  logical,  we  should  be  uniformly 
logical.  For  many  years,  and  in  practically 
every,  jurisdiction  in  the  American  Union,  it 
has  been  vehemently  urged  in  perhaps  more 
than  a  hundred  cases  that  the  right  of  the 
state  to  cross-examine  a  defendant  who  at 
his  own  request,  and  not  otherwise,  takes 
the  stand  as  a  witness  in  his  own  behalf, 
is  limited  by  the  constitutional  inhibition 
against  self-incrimination.  But,  without  cit- 
ing cases,  it  may  be  said  that  this  question 
is  now  well  settled  against  the  contention 
urged.  The  contention  that,  absent  a  statute 
such  as  we  have,  cross-examination  is  limit- 
ed by  the  constitutional  rule  against  self-in- 
crimination, has  been  exploded  utterly  on  the 
ground  that  there  Is  sufficient  protection 
against  self-incrimination,  when  It  is  provid- 
ed that  a  defendant  may  or  may  not  testify 
for  himself,  according  as  he  may  desire.  If 
he  desires  to  save  himself  from  cross-ex- 
amination, he  may  do  so  by  refusal,  failure, 
or  neglect  to  become  a  witness  for  himself. 
This  provision  has  been  held  to  be  an  ab- 
solute protection  so  far  as  the  constitutional 
right  is  concerned.  The  defendant  waives 
the  right  of  protection  against  self-incrimina- 
tion by  electing  to  become  a  witness  for  him- 
self ;  BO  becoming  a  witness  he  may  be  cross- 
examined  by  the  state.  In  the  absence  of  a 
statute,  to  any  extent,  whether  his  answers 
may  tend  to  convict  him  or  not.  When  our 
statute  conferring  competency  upon  a  defend- 
ant to  testify  for  himself  was  first  enacted, 
It  did  not  contain,  It  will  be  noted,  any  pro- 
visions limiting  the  state  in  its  right  to 
cross-examine  him.  When  this  statute  was 
enacted,  the  constitutional  question  of  self- 
incrimination  arising  from  an  unlimited  priv- 
ilege of  cross-examination  had  not  been  set- 


tled by  adjudication.  HSvldently  the  law- 
makers when  they  placed  this  clause  in  our 
present  statute  were  laboring  under  the  fear 
that  the  absence  of  such  a  provision  wotdd 
invade  the  defendant's  constitutional  rights. 
By  the  terms  of  the  clause  of  our  statute 
forbidding  cross-examination,  the  constito- 
tional  privilege  against  self-lncrlniinatl<m  la 
expressly  provided,  without  the  necessity  for  a 
reference  of  the  point  to  a  Judicial  constmc- 
tion  now  well  and  abundantly  settled. 

Section  5243,  supra,  of  our  statnte,  as  do 
the  statutes  of  a  great  majority  of  the  other 
states  in  the  Union,  in  substance,  provides 
that:  "If  the  accused  shall  not  avail  himself 

•  •    •    of   his    ♦    •    *    right    to    testify 

*  *  *  on  the  trial  of  the  case,  It  shall  not 
be  construed  to  affect  the  Innocence  or  guilt 
of  the  accused,  nor  *  *  *  raise  any  pre- 
sumption of  guilt,  nor  be  referred  to  by  any 
attorney  In  the  case."  Nothing  Is  clearer, 
when  we  consider  the  history  of  this  legisla- 
tion, when  we  consider  that  at  common  law 
the  defendant  could  not  testify  in  his  own 
behalf,  and  that  the  two  sections  of  our 
statute  were  Intended  to  modify  the  common 
law,  and  when  we  consider  the  rule  that 
this  modification  of  the  common  law  ought 
to  go  no  further  in  its  construction  than  Its 
terms  expressly  provided,  than  that  there  Is 
no  legal  or  statutory  prohibition  against 
comment  by  the  prosecuting  attorney  in  any 
case,  if  In  fact  the  accused  does  avail  hint' 
self  of  his  right  to  testify.  In  logic  and  rea- 
son It  Is  no  argument  against  this  view  that 
the  state  by  an  express  statutory  provision 
is  precluded  from  cross-examination  of  the 
defendant  upon  any  matter  other  than  that 
about  which  he  shall  himself  testify  in  his  ex- 
amination in  chief.  The  right  of  the  de- 
fendant to  testify  when  he.  takes  the  stand 
as  to  all  and  singular  the  pertinent  facts 
and  issues  is  absolutely  unlimited.  If  a  wit- 
ness in  a  case  shall  have  testified  to  state- 
ments made  by  a  defendant  or  shall  have 
testifled  to  incriminating  facts  and  dream- 
stances,  it  is  absolutely  In  the  power  of  the 
defendant  to  contradict  or  explain  or  put  his 
own  construction  on  sudti  facts  and  state- 
ments and  circumstances.  As  a  witness  upon 
the  stand  defendant  has  the  power  to  touch 
upon  any  phase  or  feature  of  the  case,  and 
It  is  no  valid  argument  to  say  that  this  pro- 
vision put  into  the  statute  as  would  appear 
on  account  of  the  fear  of  the  lawmakers 
that  absent  such  a  provision  the  cross-ex- 
amination of  the  defendant  might  trench 
upon  his  constitutional  rights  against  self-in- 
crimination In  any  way  affects  this  condition. 
Other  states,  -as  we  have  seen,  without  hav- 
ing in  thdr' statutes  the  provision  that  a  de- 
fendant testifying  for  himself  "may  be  con- 
tradicted and  impeached  as  any  other  wit- 
ness In  the  case,"  have,  yet  with  practical 
unanimity,  held  that,  if  a  defendant  avails 
himself  of  his  right  to  testify,  he  then  stands 
as  any  other  witness,  and  his  silence  In  ex- 
plaining and  his  failure  to  deny  or  contra- 
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diet  tncrlmlnatliig  facta,  Btatements,  or  cir- 
cumstances may  be  fully  commented  on  by 
tbe  prosecuting  attorney.  It  is  our  duty  to 
construe  our  own  statutes  as  we  find  tbem  in 
the  llglit  of  their  language,  intent,  and  logic. 
Tbere  is  no  valid  reason  for  the  construc- 
tion which  lias  long  been  put  by  this  court 
upon  this  provision  of  our  statute.  It  is  in 
absolute  conflict  with  the  rule  announced  by 
the  text-wrltera  and  diametrically  in  con- 
flict with  the  holdings  of  at  least  46  states 
in  this  Union  on  this  identical  question.  In 
Iowa,  as  has  been  noted,  there  is  a  statute 
making  the  prosecuting  attorney  guilty  of  a 
misdemeanor  if  he  refers  to  the  failure  of 
the  defendant  to  take  the  stand  and  testify 
in  Iiis  own  behalf,  but  if  the  defendant  does 
take  the  stand,  and  does  make  hioiself  a  wit- 
ness for  himself,  the  right  of  comment  upon 
the  defendant's  failure  to  deny,  or  contradict 
incriminating  facts,  statements  or  circum- 
stances, is  left  absolutely  open  to  the  state. 
State  y.  Tatman,  supra.  Time  and  again, 
ever  since  the  rule  announced  In  State  y. 
Graves,  supra,  which  is  now  criticized,  was 
first  enunciated,  this  question  has  been  up 
for  ruling.  It  needlessly,  and  in  the  writ- 
er's view  erroneously,  reverses  more  cases 
than  any  other  single  point  which  we  are 
called  on  to  review.  It  is  no  new  doctrine 
that  is  here  announced  (State  v.  Anderson, 
89  Mo.  330,  1  S.  W.  135),  and  even  subse- 
quent to  the  holding  in  State  v.  Graves,  su- 
pra, it  was  said  by  Judge  Sherwood  in  State 
V.  Musick,  101  Mo.  loc.  dt  271,  14  S.  W. 
214,  that  "thete  ttatementi  made  by  tl^ 
state's  witnesses  were  not  denied  by  defend- 
ant, and  therefore  stand  admUted,  at  much 
so  as  if  the  defendant  had  admitted  them  in 
terms.  His  previous  preparations;  bis 
threats ;  his  coming  from  behind  the  counter 
with  weapon  drawn  and  ready,  as  well  as 
Burnett's  vain  efforts  to  Interpose,  all  stand 
admitted."  In  that  case  and  therefore  in 
this  utterance  all  of  the  judges  of  this  court 
apparently  agreed ;  for  it  was  an  oi^nlon  in 
banc,  in  wliich  all  concurred.  Indeed,  for 
11  years  after  the  statute  in  question  was 
first  passed  by  our  Legislature,  the  right  of 
the  state,  through  its  prosecuting  attorney, 
to  comment,  when  the  defendant  took  the 
stand  as  a  witness  for  himself,  upon  his  faU- 
ore  to  deny,  or  explain  incriminating  state- 
ments, facts  or  circumstances,  was  never  de- 
nied. State  y.  Emory,  79  Mo.  463 ;  State  v. 
Dickson,  78  Mo.  447;  State  v.  Hopkirk,  84 
Mo.  288;  State  v.  Anderson,  89  Mo.  330,  1 
S.  W.  135.  For  years  subsequent  to  the  ren- 
dition of  the  opinion  in  State  v.  Graves, 
supra,  where  the  contrary  doctrine  to  the 
one  discussed  here  was  first  enunciated  in 
tliis  court,  the  cognate  rule  above  referred 
to  of  presumption  arising  as  a  matter  ot 
law  from  the  failure  of  the  defendant  to 
deny  incriminating  facts  or  circumstances 
was  fully  recognized.  State  v.  Musick,  101 
Mo.  271,  14  S.   W.  212;    State  y.  Faxton, 


126  Mo.  S14,  29  S.  W.  705 ;  State  y.  Alex- 
ander, 119  Mo.  461,  24  S.  W.  1060;  State  v. 
Patrick,  107  Mo.  174,  17  S.  W.  666;  State 
V.  Taylor,  134  Mo.  loc.  dt  127,  35  S.  W.  92 ; 
State  V.  Good,  132  Mo.  loc.  dt  125,  33  S. 
W.  790;  State  V.  Jackson,  95  Mo.  loc.  dt 
657,  8  S.  W.  749.  It  la  dlfficidt  to  see  why, 
if  such  a  presumption  is  as  a  matter  of  law 
entertained  against  a  defendant  when  he 
takes  the  stand  as  a  witness  in  his  own  be- 
half, such  presumption  might  not  be  com- 
mented on  by  the  prosecuting  attorney  in  a 
case  where  the  defendant  likewise  becomes  a 
witness  in  his  own  behalf.  We  concede  that 
if  there  were  any  restrictions  whatever  placed 
upon  the  defendant  as  to  the  nature  or  ex- 
tent of  his  testimony  when  he  has  elected  to 
become  a  witness  for  himself,  then  there 
would  be  some  reason  in  the  rule.  But  there 
is  no  such  restriction  upon  him.  His  right 
to  explain,  deny,  and  contradict  is  as  un- 
limited as  the  rnles  of  evidence,  and  as 
broad  as  the  issues  pertinent  to  the  matter 
under  inquiry.  In  order  to  reach  this  con- 
clusion, we  must  perforce  read  Intp  section 
5243  words  that  have  not  been  placed  in  that 
section  by  the  Legislature.  We  must  make 
the  first  clause  of  that  section  read:  "And  if 
the  accused  shall  not  avail  himself  of  his 
•  *  •  right  to  testify,  on  any  question, 
point,  fact  or  circu/mstance,  then,"  etc.  When 
we  consider  that  the  statute  in  question 
changes  the  common  law,  it  is  difficult  to 
see  our  warrant  for  reading  into  this  section 
words  that  the  Legislature  has  not  in  ex- 
press language  placed  therein.  We  condude 
that  the  case  of  State  v.  Graves,  95  Mo.  513, 
8  S.  W.  739,  which  enunciated  the  'rule  that 
no  comment  shall  be  made  by  the  prosecut- 
ing attorney  or  other  counsel  for  the  state 
on  the  failure  of  the  defendant  to  testify 
about  or  to  deny  or  contradict  any  state- 
ment fact  or  circumstance  in  the  case,  as 
well  as  other  cases  in  this  state  which  an- 
nounce the  same  rule,  following  the  case  of 
State  V.  Graves,  ought  to  be  overruled  and 
no  longer  followed  in  this  behalf.  We  con- 
clude, therefore,  that  the  point  made  by  de- 
fendant touching  the  comment  of  the  pros- 
ecuting attorney,  so  far  as  the  objection 
thereto  was  applicable  to  the  facte,  was  al- 
lowable, and  that  the  court  committed  no 
error  in  the  premises. 

[I]  4.  The  defendant  Larkin,  with  whom 
the  above  views  considered  we  are  alone  con- 
cerned, contends  that  under  the  facts  in  this 
case  the  giving  of  instruction  No.  6  set  out 
In  the  statement  herein  was  error.  This  in- 
struction was  based  upon  the  theory  that 
defendant  Larkin  in  some  wise  "provoked, 
or  voluntarily  sought  brought  on  or  engaged 
in  the  quarrel  or  difficulty  with  the  deceased 
with  the  purpose  of  taking  advantage  of 
him  and  of  taking  his  life  or  of  doing  liim 
some  great  bodily  harm."  Can  it  be  said  up- 
on the  facts  In  evidence  upon  this  record 
that  there  was  testimony  upon  which  to  bot- 
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torn  tbl8  instruction?  That  In  a  proper  case 
a  proper  Instruction  as  to  voluntarily  pro- 
voking or  seeking  a  difficulty  may  be  given 
we  have  no  doubt  This  question  is  so  well 
settled  that  we  need  cite  no  authorities  in 
support  thereof.  But  in  order  to  make 
proper  the  giving  of  such  an  Instruction  as 
this,  which,  if  the  facts  support  it,  practical- 
ly takes  away  from  the  defendant  the  right 
of  self-defense,  depends  on  the  facts  and 
circumstances  of  the  case ;  and  the  pertinent 
inquiry  here  is  whether  there  was  in  the  rec- 
ord sufficient  facts  to  show  that  defendant 
larkin  did  voluntarily  engage  in  the  diffi- 
culty which  resulted  in  the  death  of  deceas- 
ed. The  testimony  for  the  state  shows  that 
Larkin  on  the  night  in  question  had  been  at 
the  home  of  deceased  for  no  good  purpose. 
The  whole  trend  of  the  testimony  indicates 
that  he  sustained,  and  had  been  for  some 
weeks  sustaining,  illicit  intercourse  with  the 
wife  of  deceased,  Larkln's  codefendant  here. 
The  testimony  indicates  that  as  a  rule  this 
illicit  Intercourse  was  not  had  in  the  home 
of  the  deceased,  but  that  the  defendants  ad- 
journed to  some  suitable  spot  in  the  vicinity. 
Such  an  adjournment  was  apparently  had  on 
this  occasion;  for  we  note  that  after  some 
conversation  in  the  kitchen  both  of  the  de- 
fendants left  the  house  of  deceased.  Wheth- 
er they  left  together  or  not  is  not  clear  from 
the  record.  From  this  lack  of  clearness 
arises,  it  would  seem,  the  apparent  contradic- 
tion between  the  testimony  of  defendant 
Liarkin  and  the  testimony  of  Miss  Oarrow. 
Whether  they  went  together  to  the  fatal 
thorn  tree  or  not,  or  whether  Mrs.  Harris 
went  by  herself  to  the  thorn  tree  after  she 
and  Larkin  left,  and  later  was  Joined  there 
by  Larkin,  makes  no  difference.  They  bad 
both  left  the  house  of  deceased.  The  facts 
show  that  they  were  seeking  the  darkness 
and  not  light;  that  they  were  evading  a 
probable  difficulty,  and  not  seeking  to  bring 
it  on.  The  fact  that  Larkin  and  his  code- 
fendant had  left  the  premises  of  deceased 
and  gone  out  to  unlnclosed  and  unimproved 
property  presumably,  and  so  far  as  the  rec- 
ord shows,  belonging  to  others,  shows  that 
so  far  as  the  physical  encounter  was  concern- 
ed defendant  Larkin  was  avoiding  the  same, 
and  not  bringing  it  on  or  seeking  to  bring  it 
on.  Had  he  remained  in  the  home  of  deceas- 
ed, where  he  had  no  right  to  be,  and  where 
he  unlawfully  was,  there  might  be  some  sort 
of  a  peg  upqn  which  to  hang  such  a  theory. 
But  he  left  the  home  of  deceased  and  went 
with  or  met  (it  matters  not  which)  his  co- 
defendant  and  guilty  paramour  at  a  place 
distant  therefrom  and  where  he  might  well 
be  supposed  to  have  believed  the  deceased 
would  not  come,  and  of  which  he  might  well 
have  believed  the  deceased  would  have  no 
knowledge.  The  whole  testimony  shows  that 
the  deceased  came  back  to  his  home,  armed 
himself,  and  left  his  home  armed  and 
threatening;    that  he  hunted  np  defendant, 


and  whether  deceased  flred  first  or  defend- 
ant fired  first  is,  outside  of  whatever  cor- 
roborating circumstances  there  may  be  in 
the  loudness  of  the  respective  reports  of  the 
pistols,  a  matter  resting  on  defendant's  tes- 
timony alone  Since  the  defendant  Larkin 
at  the  point  where  the  difficulty  occurred 
was  not  on  the  premises  of  deceased,  but  on 
the  premises  of  others,  distant  from  the 
home  of  deceased,  wherein  does  this  case 
differ  from  a  case  which  would  have  been 
presented  if  deceased,  hearing  that  defend- 
ant Larkin  was  in  company  with  the  wife  of 
deceased  upon  a  public  street,  or  any  other 
public  place,  or  even  private  place,  should 
have  armed  himself  as  he  did  and  go  threat- 
ening defendant  Larkin  as  he  did,  to  seek 
him  and  kill  him? 

[1, 7]  It  is  true  that  under  the  well-settled 
law  In  this  state  murder  in  the  second  degree 
is  to  be  presumed  from  the  simple  fact  of  the 
willful  Intentional  killing  of  one  man  by  an- 
other, nothing  further  appearing  (State  v. 
Lane,  64  Mo.  319;  State  v.  Gassert,  65  Mo. 
352 ;  State  v.  Stoeckli,  71  Mo.  559 ;  State  v. 
rrazier,  137  Mo.  319,  38  S.  W.  913 ;  State  v. 
Anderson,  9S  Mo.  461,  11  S.  W.  981 ;  State  v. 
Harris,  76  Mo.  361),  yet  such  presumption, 
while  it  attaches  to  the  acts  of  the  defendant 
here,  does  not  prohibit  him  from  showing,  if 
he  may,  and  can,  that  in  such  killing  he  act- 
ed in  self-defense.  It  is  not  the  duty  of  this 
court  to  enforce  what  is  very  commonly 
called  the  "unwritten  law."  The  Legislature 
of  this  state  has  not  seen  fit  to  enact  into 
a  statute  this  "unwritten  law."  It  Is  our 
duty  to  enforce  the  law  as  we  find  it,  and  as 
written  by  the  Legislature,  and  not  as  we 
might  otherwise  write  it,  or  as  we  might  de- 
sire it  to  be.  If  the  uncontradicted  facts 
as  shown  by  the  state. in  this  case  are  true, 
the  Inferences  arising  therefrom  corroborate 
the  statement  of  defendant  Larkin.  The 
written  law  is,  and  the  law  which  we  must 
enforce  says,  that  even  if  the  deceased  had 
discovered  his  wife  and  her  codefendant 
Larkin  in  fiagrante  delicto,  and  being  over- 
come by  his  passion  had  shot  and  killed  de- 
fendant Larkin,  that  yet  under  the  strict  let- 
ter of  the  law  he  would  not  go  acquit  He 
would  have  been  guilty  even  then,  however 
human  his  passion  and  falling  in  that  behalf 
would  have  been,  and  however  much  it  might 
be  said  that  the  sympathies  of  a  man  for 
men  might  go  out  to  him ;  he  would  yet  have 
been  guilty  of  manslaughter  In  the  second 
degree.  State  v.  Holme,  54  Mo.  153.  The 
theory  of  the  state  in  this  case  that  no  right 
of  self-defense  existed  under  the  facts  here 
in  favor  of  defendant  Larkin  is  not  tenable. 
Such  a  theory  would  be  tenable  only  if  the 
law  were  that  if  deceased  had  killed  Larkin, 
instead  of  Larkin  having  killed  deceased, 
that  deceased  would  be  guilty  of  no  crime,  or 
at  least  of  no  felony.  But  since  as  we  have 
seen,  even  had  the  facts  been  thus  reversed. 
Instead  of  as  they  are^  deceased  would  not 
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have  been  guiltless,  but,  on  the  contrary, 
would  have  been  guilty  of  manslaughter  In 
the  second  degree.  So  the  right  of  self-de- 
fense stlU  enured  to  Larkln,  however  out- 
rageous and  morally  reprehensible  and  In- 
defensible his  conduct  and  actions  might 
have  been  and  in  fact  were.  The  court 
properly  Instructed,  therefore,  under  the 
facts  and  circumstances  shown  In  evidence, 
that  Larkln  was  entitled  to  his  right  of  self- 
defense,  and  so  instructing  the  court  ought 
not,  under  the  facts  shown  by  the  record, 
to  have  given  instruction  No.  6,  and  thus  have 
limited  defendant's  right  in  this  behalf.  In 
our  view,  under  all  of  the  facts  and  circum- 
stances tn  this  case,  the  giving  of  Instruc- 
tion No.  6  constitutes  such  error  as  must  re- 
sult In  the  reversal  of  this  case. 

[t,  I]  As  this  case  Is  to  be  retried,  we 
might  s$y  that  there  is  no  merit  in  the  ob- 
jection of  defendant  to  the  introduction  of 
the  beer  bottles,  about  which  defendants  so 
bitterly  complain.  Nor  Is  there  any  objec- 
tion to  the  comment  of  the  prosecuting  at- 
torney as  to  the  failure  of  the  daughter  of 
defendant  Ida  Belle  Harris  to  testify  In  this 
case,  although  It  is  a  matter  of  inference 
clearly  arising  from  the  fact  that  she  was 
perhaps  not  in  a  position  to  see  what  occur- 
red at  the  Immediate  place  of  the  homicide. 
Underbill,  Crim.  Bv.  68.  In  passing,  it  may 
be  said,  ^nce  this  case  Is  to  be  retried,  that 
many  points  rest  in  dark  and  obscure  Infer- 
ence only.  If  it  be  a  fact,  as  urged  In  argu- 
ment of  learned  counsel  for  defendant,  that 
there  is  a  difference  In  the  loudness  of  re- 
ports of  pistols  of  different  calibers,  this  point 
might  be  elucidated  rather  than  left  in  vague 
Inference,  as  it  now  appears  of  record ;  and 
If  it  be  the  office  of  courts,  as  we  assume  It 
is,  to  search  out  and  find  the  truth,  some 
definite  and  certain  evidence  might  be  shown 
upon  the  retrial  as  to  the  condition  of  the 
pistol  of  deceased;  whether  it  was  loaded 
or  unloaded;  whether.  If  It  be  a  fact,  that 
It  had  been  recently  fired  or  not,  and  the 
place  of  finding  such  pistol.  Such  showing 
would  tend  materially  to  elucidate  the  rela- 
tive positions  of  the  state  and  the  defendant, 
and  to  show,  it  may  be,  more  unmistakably, 
bis  guilt  or  innocence. 

Upon  the  submission  of  this  case,  sugges- 
tion ore  tenus  of  the  death  of  defendant  Ida 
Belle  Harris  pending  her  appeal  was  made, 
bat,  the  state  not  confessing  the  fact,  the 
point  was  laid  aside  for  proof,  which  being 
subsequently  furnished  shows  the  fact  of  her 
death,  and  as  to  her  therefore  the  cause 
abates. 

It  results  from  what  has  been  said  that 
this  case  ought  to  be  reversed  and  remanded 
for  a  new  trial  as  to  defendant  Boy  Larkln. 
Let  It  be  so  ordered. 

BROWN,  P.  J.,  and  WALKER,  J.,  concur. 


BYRNB  T.  BYRNE  et  al. 

(Supreme  Court  of  Missouri,  Division  Na  1. 
May  81, 191».) 

1.  Wn-M  (J  282*)— CONTEST^AIXEGATIONS  o» 

Petition— Mentax  Incapacitt. 

The  petition  in  a  will  contest  alleged  that 
for  several  years  before  the  pretended  will  was 
executed  testator  was  physically  delicate,  weak,  . 
and  infirm,  and  was  snffering  with  asthma  and 
physical  weakness,  mental  debility,  and  other 
derangements;  that  at  the  time  the  alleged  will 
was  executed  testator  by  reason  of  bis  affliction 
depended  upon  others  in  the  management  of  big 
affairs,  and  confided  in  and  trusted  the  manage- 
ment of  bis  affairs  to  defendants,  who  were  ac- 
tive, intelligent,  etc.,  and  lived  with  testator; 
that  the  wul  was  procured  to  be  drawn  by  de- 
fendants by  their  fraud  and  undue  influence  in 
fraud  of  plaintiff's  rights  as  heir ;  and  that  both 
the  execution  of  the  will  and  its  probate  was 
procured  by  fraud  and  undue  influence.  Held, 
that  the  petition  did  not  raise  the  issue  of  men- 
tal incapacity. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  {  640;  Dec.  Dig.  |  282.*] 

2.  Wnxs  (§  324*)— CowTKST— Jdbt  Question 
—Mental  Cajpaoitt. 

While  proponents  in  a  will  contest  must 
in  making  out  a  prima  fade  case  show  mental 
capacity,  such  question  should  not  be  submitted 
to  the  jury  unless  charged  as  a  ground  for  set- 
ting aside  the  wilL 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  §S  225,  767-770;  Dec.  Dig.  §  324.*] 

8.  Wills  (j  52*)— Will  Contest— Bcbdbn  of 

Pboof— Mental  Capacity. 

Where  contestants  allege  mental  incapacity, 
proponents  have  the  burden  of  showing  mental 
capacity. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  {$  lOMlO;    Dec  Dig.  i  52.*] 

4.  Wills  (|  821*)— Chabqe  on  Land. 

An  allowance  to  testator's  child  made  a 
charge  upon  the  estate  devised  to  another  may 
be  enforced  against  the  devisee  of  the  land. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  §{  2114-2H9;   Dec.  Dig.  §  821.*] 

5.  Wills  (J  164*)— Will  Contest-Fbatjd— 
Evidence. 

The  mere  fact  that  a  devisee  of  land  upon 
which  a  yearly  sum  was  charged  as  payable  to 
another  remained  silent  when  testator  spoke  to 
bim  of  the  subject  of  i>aying  the  charge,  and  did 
not  afterwards  pay  it,  was  not  evidence  of 
fraud  by  him  In  procuring  the  will. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  §§  403-414;  Dec.  Dig.  §  164.*] 

6.  Wills  (8  163*)— Will  Contest— Bubden  or 
Pboof — Undue  Influence. 

The  fact  that  a  devisee  was  managing  the 
business  of  testatoi,  his  father,  for  a  year  be- 
fore making  of  the  will,  constituted  a  fiduciary 
relation  so  as  to  shift  toe  burden  of  proof  upon 
him  to  negative  undue  influence. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  §S  388-402 ;   Dec.  Dig.  §  163.*] 

7.  Wills  (§   184*)— Undcjb  Influence— Evi- 
dence. 

The  unequal  distribution  of  property  made 
by  a  will  is  a  circumstance  to  consider  on  the 
question  of  undue  influence. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  ti  403-414 ;  Dec.  Dig.  i  164.*] 

Appeal     from     Circuit    Court,     Jefferson 
County;   Jos.  J   Williams,  Judge. 
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Action  by  Alice  Byme  against  James 
Byrne  and  others  to  contest  a  wIlL  From 
a  judgment  for  plaintiff,  defendants  appeal. 
Reversed  and  remanded. 

Kleinschmidt  &  Reppy,  of  Hillsboro,  Byrns 
&  Bean,  of  De  Soto,  for  appellants.  Geo. 
Safford,  of  St  Louis,  and  R.  A.  Frazier,  for 
respondent. 

GRAVES,  J.  Action  contesting  tbe  last 
will  of  Patrick  Byme,  who  died  in  Jefferson 
county.  Mo.,  July  5,  1891.  The  instrument 
was  executed  June  20,  1891,  and  probated 
August  8,  1891.  Plaintiff  is  the  granddaugh- 
ter of  the  deceased,  and  the  defendants  are 
bis  widow  and  surriving  children.  All  (with 
plaintiff  and  defendants)  are  mentioned  in 
the  wiU  as  devisees.  We  construe  tbe 
grounds  upon  which  the  will  is  contested  to 
be:  (1)  Undue  influence;  (2)  fraud;  (3)  de- 
ceit Mental  incapacity  is  not  a  specified 
ground  of  this  contest,  although  the  physical 
and  mental  condition  is  as  pleaded,  as  tend- 
ing to  show  that  tbe  testator  could  be  un- 
duly influenced,  or  easily  tricked,  defraad- 
ed,  or  deceived.  Such  are  taken  to  be  tbe 
pleadings,  but  out  of  abundant  caution, 
we  will  give  tbe  language  of  the  petition. 
For  grounds  the  petition  avers:  "That  at 
tbe  time  at  which  said  pretended  will  was 
executed,  for  several  years  prior  thereto, 
and  at  all  times  thereafter  during  the  life 
of  said  testator,  tbe  said  Patrick  Byrne  was 
physically  delicate,  weak,  and  infirm;  and 
that  during  all  that  time  he  was  suffering 
from  asthma,  physical  weakness,  mental  de- 
bility, and  other  derangements;  that  at  tbe 
time  the  said  Patrick  Byme  executed  and 
signed  the  said  paper  purporting  to  be  the 
last  will  of  tbe  said  Patrick  Byme,  and  for 
a  long  time  prior  thereto,  as  aforesaid,  tbe 
said  Patrick  Byrne  was  by  reason  of  bis  af- 
fliction and  condition  dependent  upon  others 
in  the  management  of  his  affairs;  and  at  tbe 
time  said  Patrick  Byrne  executed  and  sign- 
ed said  purporting  will,  and  for  some  time 
theretofore,  the  said  Patrick  Byrne  advised 
with,  confided  In,  and  trusted  the  manage- 
ment of  bis  affairs  to  the  defendants,  John 
Byrne,  James  Byrne,  and  Rose  Byrne;  and 
that  said  John  Byme  and  James  Byrne  were 
at  all  such  times  strong,  active,  intelligent 
shrewd  men,  in  the  prime  of  life,  living  with 
tbe  said  testator,  Patrick  Byrne,  and  in  the 
general  charge  of  his  affairs;  and  that  tbe 
said  Rose  Byme  was  at  all  such  times  tbe 
wife  of  tbe  said  Patrick  Byrne,  a  woman 
in  good  health,  and  In  general  charge  of  the 
said  testator  and  his  home;  that  the  said 
alleged  wUl  was  prepared  and  drawn,  or 
procured  to  be  prepared  and  drawn,  by  the 
said  defendants,.  John  Byrne,  James  Byrne, 
and  Rose  Byrne,  to  whom  unreasonably 
large  portions  of  said  estate  purport  to  be 
bequeathed  and  devised,  as  aforesaid;  and 
tbe  execution  thereof  was  procured  by  fraud 
and  undue  influence  of  the  said  defendants, 


John  Byme,  James  Byme,  and  Rose  Byme, 
upon  the  said  testator,  Patrick  Byrne,  in 
fraud  of  and  to  deprive  this  plaintiff  of  her 
rights  as  an  heir  at  law  of  the  said  deceased, 
Patrick  Byrne,  testator;  that  both  the  ex- 
e(»tlon  of  said  instrument  and  the  probate 
thereof  as  and  of  the  last  will  and  testament 
of  the  said  Patrick  Byme  was  brought  about 
by  fraud,  deception,  and  undue  influence 
of  tbe  said  John  Byrne,  James  Byme,  and 
Rose  Byrne  for  the  benefits  and  privileges 
giveh  them  and  each  of  them  by  tbe  said 
will;  and  tbe  plaintiff  further  stated  that 
by  reason  of  the  premises,  the  said  instru- 
ment purporting  to  be  the  last  will  and 
testament  of  the  said  testator,  Patrick 
Byrne,  deceased,  is  not  his  last  will  and  tes- 
tament Plaintiff  further  states  that  said 
alleged  will  is  tbe  result  of  fraud,  in  this, 
that  said  will  and  the  provisions  thereof  was 
procured  by. James  Byme,  son  of  Patrick 
Byme,  deceased,  by  intentionally  causing 
and  permitting  the  said  Patrick  Byrne,  de- 
ceased, to  hope  and  believe  that  he,  the  said 
James  Byrne,  would  pay  Alice  Byrne,  this 
plaintiff,  the  sum  of  six  dollars  from  time 
to  time  during  her  minority,  when  in  fact 
the  said  James  Byme  did  not  intend  to  pay 
tbe  said  Alice  Byme  said  sum  or  any  other 
sum  or  sums  during  her  minority,  and  that 
the  said  James  Byme  by  said  will  fraudu- 
lently, by  the  acts  aforesaid,  induced  the 
said  Patrick  Byrne,  deceased,  to  execute  the 
alleged  will,  and  thereby  will  him,  the  said 
James  Byrne,  a  large  tract  or  tract  of  land 
and  improvements  thereon,  and  an  undue 
portion  of  the  alleged  testator's  estate,  ex- 
ceeding in  value  by  several  thousand  dollars 
the  property  to  be  received  nnder  said  al- 
leged wUl  by  the  brothers  and,  sisters  of 
said  James  Byrne;  said  acts  of  fraud  con- 
tributing with  the  said  andue  Influence  used 
by  said  James  Byrne,  John  T.  Byme,  and 
Rose  Byrne  in  causing  tbe  execution  of  said 
alleged  will."  The  answers  are  such  as 
would  be  expected  under  such  a  petition, 
and  raised  the  Issues  aforesaid.  Upon  a 
trial  before  a  Jury,  tbe  plaintiff  had  a  ver- 
dict, and  judgment  was  duly  entered  there- 
on. The  paper  writing  was  found  not  to 
be  tbe  last  will  and  testament  of  tbe  de- 
ceased, tatrick  Byme.  From  such  judg- 
ment Uie  defendants  (proponents  of  tbe  will) 
have  appealed. 

Error  is  alleged  in  tbe  giving  and  refusing 
of  instructions,  and  in  tbe  admission  and 
rejection  of  evidence.  Further  details  will 
be  noted  in  connection  with  the  points  raised. 

I.  The  verdict  in  this  case  will  have  to 
be  reversed  for  several  reasons.  These  we 
will  take  in  order  after  detailing  more  of 
the  pertinent  facts.  Tbe  deceased  at  the 
making  of  the  will  was  aged  about  71  years, 
and  bad  been  a  sufferer  from  asthma  and 
other  troubles.  He  was  a  strong-minded 
man,  and  had  held  tbe  positions  of  judge 
of  tbe  county  court  and  justice  of  tbe  peace. 
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The  plaintiff  was  the  only  child  of  a  de- 
ceased son,  which  son  at  the  time  of  his 
death  (a  year  or  so  prior  to  the  death  of  the 
father)  was  well  liked  by  the  father.  The 
whole  sstate  was  worth  from  $35,000  to 
$S0,00O— say  to  be  safe  $35,000.  The  will 
Is  short,  and  will  speak  best  for  itself.  It 
reads: 

"In  the  name  of  God,  Amen. 

"I  Patrick  Byrne  being  of  lawful  and  dis- 
posing mind,  do  make  known  tills  as  my  last 
will  and  testament" 

"First.  I  give  to  my  son  James  all  my 
land  in  surrey  3059  township  43  range  4 
east  together  with  mill  machinery  and  all 
appurtenances  thereto  belonging,  with  the 
understanding  that  he  gives  Thomas  daugh- 
ter $400.00  when  she  becomes  of  age  and 
$6.00  a  year  during  her  minority. 

"Second.  I  give  to  my  son  Pat  150  acres 
in  survey  1999  together  with  11  acres  given 
to  me  by  EUas  Burgess  in  said  survey. 

"Third.  I  give  to  my  son  John  the  balance 
of  my  land  In  survey  1999  said  to  contain 
90  acres  together  with  60  acres  in  section 
36,  townstiip  43  range  8. 

"Fourth.  The  tipper  third  of  sur.  908  to- 
gether with  40.24  acres  3  W.  fr.  31— township 
43  range  4  together  with  27»»/oo  acres  N. 
W.  Fr  sec.  6  township  42  range  4  also  4t«/oo 
N.  E.  Fr.  sec.  1,  township  42  range  3.  Also 
Imlance  of  section  36  township  43  range  3 
which  constitutes  the  home  farm  I  give  to 
my  wife  Rose  during  her  natural  life  to 
manage  as  she  pleases. 

"Fifth.  I  give  to  my  daughter  Mary  Jane 
the  sum  of  $1,200;  to  my  daughter  Anna 
$1,200  and  to  my  daughter  ElUe  $1,200  in 
lleii  of  lands  given  to  my  sons.  I  give  to 
my  son  Christopher  the  sum  of  $500.00. 

"Of  all  my  other  personal  property  I 
give  to  my  wife  two-thirds  and  to  my  son 
John  one-tliird.  After  my  wife's  death  the 
home  place  to  belong  to  all  my  children 
share  and  share  alike.  I  also  appoint  my  be- 
loved wife  Rose  and  my  son  John  as  execu- 
tors to  execute  this  my  last  will  without 
bond.  In  testimony  whereof  I  have  here- 
unto set  my  tiand  this  20th  day  of  June  in 
the  Tear  of  Our  Lord,  1891.    Patrick  Byrne." 

At  the  home  there  resided  with  the  de- 
ceased his  wife  and  his  son  John,  who  had 
received  a  college  education  and  a  year  and 
one-half  in  a  law  school.  The  last  year  the 
deceased  was  so  afflicted  that  the  son  John 
attended  to  Ms  farm  and  other  business. 
This  we  take  from  the  testimony  of  John 
bimself.  The  first  three  items  of  the  will 
weie  written  by  the  testator,  and  there  is 
evidence  that  the  wife  after  much  coaxing  got 
the  deceased  to  permit  John  to  finish  Ute 
will.  It  Is  also  in  evidence  that  the  de- 
ceased directed  that  the  present  plaintiff  be 
given  $600  upon  attaining  her  majority  and 
that  the  wife  coaxed  him  to  cut  it  down  to 
$400.  There  is  expert  evidence  that  this 
change  of  six  to  four  is  in  the  handwriting 


of  John.  The  plaintiff  was  bom  In  1889, 
and  was  very  young  at  the  death  of  the 
grandfather.  It  is  also  in  evidence  that  the 
testator  was  very  fond  of  her  and  stated 
at  one  time  that  she  would  get  the  father's 
share  of  the  estate.  Other  facts  wUl  be  de- 
tailed In  connection  with  the  points  dis- 
cussed. 

[1]  The  first  error  we  discover  is  the  re- 
fusal of  defendant's  Instruction  No.  2,  which 
reads:  "The  court  instructs  the  Jury  that 
under  the  evidence  adduced  in  this  case 
there  is  no  evidence  of  mental  incapacity 
submitted  to  your  consideration  in  this  case." 
This  instruction  should  have  been  given, 
because  the  petition,  which  we  have  set  out 
in  the  statement,  does  not  count  upon  mental 
Incapacity  to  make  a  will.  At  most,  tliis 
petition  charges  mental  and  physical  weak- 
ness as  tending  toward  producing  a  mind 
that  could  be  more  easily  influenced.  This 
is  aU  we  can  make  out  of  the  charges  in 
this  petition.  Mental  incapacity  to  make  a 
will  is  not  charged. 

[2]  Now,  whilst  it  devolves  upon  the  de- 
fei^dantH,  as  proponents  of  the  will  and  in 
making  their  prima  facie  case,  to  show  men- 
tal capacity  to  make  a  will,  yet  we  have 
never  understood  it  to  be  a  rule  that  such 
question  is  to  be  submitted  to  the  Jury,  unless 
it  is  charged  as  a  ground  for  setting  aside 
the  will. 

[3]  It  is  also  true  that  the  proponents  car- 
ry the  burden  of  showing  mental  capacity, 
when  the  plaintiff  In  a  will  contest  avers 
mental  Incapacity.  Mowry  v.  Norman,  223 
Mo.  463,  122  S.  W.  724.  Of  course,  if  in 
making  the  prima  fbcie  .case  the  evidence 
discloses  mental  incapacity,  the  court  should 
direct  a  verdict  rejecting  the  paper  writing 
as  the  last  will  and  testament  But  such  is 
not  the  case  here.  The  prima  facie  case 
showed  mental  capacity,  and  even  the  evi- 
dence for  the  plaintiff  is  not  sufficient  to 
show  mental  incapacity.  Under  the  plead- 
ings anU  under  the  evidence  there  is  no 
question  that  this  issue,  if  it  was  an  issue, 
should  have  been  taken  out  of  the  case  by 
the  Instruction  aforesaid.  We  do  not  think 
it  was  a  Bve  issue  either  by  proof  or 
pleading;  but  the  petition  is  so  peculiarly 
worded  that  the  Jury  may  have  been  misled, 
altbough  no  Instruction  was  asked  by  plain- 
tiff upon  mental  incapacity.  To  the  -  end 
that  the  issues  under  the  pleadings  should  be 
clearly  drawn,  we  think  this  instruction  No. 
2  was  proper.  Standing  alone,  under  the 
facts  of  this  case,  it  might  not  be  such  error 
as  would  necessarily  work  a  reversal;  but 
its  refusal  evidently  contributed  its  mite  to 
the  result,  in  an  exceedingly  close  case. 

II.  Defendant's  Instruction  No.  3  should 
have  been  given,  and  its  refusal  was  error. 
This  instruction  reads:  "The  court  instructs 
the  Jury  that  there  Is  no  evidence  in  this  case 
that  the  wlQ  of  Patrick  Byrne,  deceased,  was 
procured  by  the  fraud  of  James  Byrne,  and 
you  cannot  find  against  the  will  on  that  Is- 
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sue."  James  Byrne  was  not  present  at  the 
making  of  the  will.  Upon  two  occasions  the 
father  had  told  him  that  be  was  going  to 
will  him  certain  lands  and  would  require  him 
to  pay  the  plaintiff,  Alice  Byrne,  some  money, 
the  amount  not  stated.  During  the  course 
of  the  trial  the  petition  was  amended  to 
charge  fraud  upon  the  part  of  James  Byrne 
In  procuring  the  will.  Counsel  for  the  plain- 
tiff has  diligently  searched  the  record  for 
the  evidence  of  this  fraud  practiced  by  James 
Byrne,  and  we  quote  from  that  all  that  was 
found  upon  the  subject: 

"James  Byrne,  one  of  the  defendants,  on 
behalf  of  plaintiff,  testified:  That  Patrick 
Byrne,  deceased,  Just  because  be  felt  dis- 
posed to  do  so,  went  to  witness  on  more  than 
one  occasion  tind  told  witness  what  dis- 
position be  was  going  to  inake  of  his  proper- 
ty; told  him  about  the  same  thing  each 
time;  told  witness  that  be  was  going  to 
leave  property  to  him  and  require  blm  to 
pay  Alice  Byrne  money."    (375.) 

"Q.  Did  he  tell  you  tbat  be  was  going  to 
leave  property  to  you  and  require  you  to 
pay  money  to  Alice?  A.  Yes,  sir.  Q.  And 
did  you  promise  him  that  you  would  pay  ber 
that  money  if  be  left  the  property  to  you  as 
be  said?  A.  I  don't  know  as  I  promised.  He 
told  me,  of  course,  I —  Q.  Did  you  promise 
blm  that  you  would  pay  her?  A.  He  did  not 
exact  any  promise  from  me.  Q.  How  is 
that?  A.  He  did  not  exact  any  promise 
from  me.  Q.  I  don't  suppose  be  would 
exact  a  promise,  but  you  assented  to  what 
be  said,  did  you?     A.  I  did;  yes,  sir. 

"Mr.  Safford:  Q.  What  did  you  say  to 
him?  A.  I  don't  remember  what  answer  I 
made  him  at  the  time.  I  think  I  listened 
to  what  be  was  saying.  Q.  You  can't  give 
the  exact  language?  Will  you  In  substance — 
can  yon  tell  us  substantially  the  language 
that  you  used,  If  you  can  tell  the  exact  lan- 
guage? A.  That  I  used?  Q.  Yes.  A.  No. 
I  can't,  because  I  don't  know  tbat  I  said 
anything.  I  listened.  Q.  Do  you  want  ns  to 
understand  he  talked  to  you  on  such  a  sub- 
ject on  two  different  occasions,  and  that 
you  did  not  say  anything  to  him  at  all?  A. 
I  listened  to  him,  be—  Q.  What's  tbat?  A. 
I  don't  Imow  that  I  made  any  answer.  I 
listened  to  what  be  had  to  say.  Q.  How  does 
It  remember — ^how  does  it  come  tbat  you  can 
remember  what  he  said  to  you,  and  can't 
remember  what  you  said  to  him?  A.  I  don't 
know  how  It  comes."     (375,  876.) 

*'Q.  Now,  what  did  he  say  about  what  por- 
tion, if  any,  Alice  would  get — ^Thomas'  child? 
A.  The  same  thing  be  said  to  me  the  first 
time,  about  It;  a  few  hundred  dollars.  Q. 
A  few  hundred  dollars.  Did  not  fix  the 
amount?  A.  No,  sir.  Q.  Did  you —  A.  He 
said:  'Whatever  I  would  put  In  the  will,  a 
few  hundred  dollars;  whatever,  1  would  pat 
In  the  will.' 

"Mr.  Safford:  Q.  What's  that?  A.  'What- 
ever I  would  put  In  the  will ;  a  few  hundred 


dollars;    whatever  I  would  put  In  tte  wllL' 

"Senator  Byrns:  Q.  Whatever  it  was  he 
would  put  It  In  bis  will?  A.  Pat  It  In  his 
will.  Q.  Now,  did  you  visit  your  father 
during  his  last  sickness?  A.  Yes,  sir.  Q. 
How  often?  A.  Well,  not  every  day,  but 
probably  every  second  day ;  sometimes  went 
every  day,  and  sometimes  would  not  go  for 
two  or  three  days."     (386,  387.) 

"What  witness  did  not  pay  Alice  Byrne 
any  money  during  her  minority  because  she 
was  a  minor.  In  charge  of  ber  mother;  it 
was  a  small  amount;  there  was  no  curator 
appointed ;  There  was  no  demand  made  upon 
blm  for  it;  be  always  intended  to  pay  it, 
and  does  Intend  to  pay  it"    (626.) 

Upon  these  facts,  recited  most  favorably 
for  the  plaintiff  by  ber  counsel,  It  is  urged 
that  the  question  of  fraud  upon  the  part  of 
James  Byrne  should  have  been  submitted  to 
the  Jury.  We  have  taken  the  rSsumtf  of  the 
e^'ldence  made  by  counsel  rather  than  our 
own.  This  evidence  only  shows  two  things: 
(1)  That  James  remained  silent,  when  his 
father  spoke  of  the  subject,  and  (2)  tbat 
afterward  he  did  not  pay  the  |6  per  year  as 
mentioned  In  the  will.  He  in  a  way  explains 
why  be  did  not  pay.  This  evidence,  nor  any 
evidence  of  this  character,  Is  sufficient  to 
show  fraud  In  the  making  of  a  will. 

[4]  In  the  first  place,  this  allowance  to 
the  grandchild  is  a  charge  upon  the  estate 
devised  to  James,  and  such  charge  can  be 
enforced.  Murphy  v.  Carlin,  113  Mo.  112, 
20  S.  W.  786,  35  Am.  St  R^.  699.  James 
Byrne  when  be  accepted  under  the  will  be- 
came bound  to  pay  the  charges  made  by  the 
will. 

[S]  His  acceptance  under  the  will  made  him 
to  speak,  when  theretofore  he  had  been  si- 
lent as  runs  the  evidence.  His  conduct  there- 
after In  not  paying  the  sums  annually  is  not 
evidence  of  fraud  in  procuring  the  will.  This 
instruction  asked  by  James  Byrne  should 
have  been  given,  and  the  instruction  No.  5 
given  for  plaintiff  submitting  the  alleged 
fraud  upon  the  part  of  James  Byrne  should 
have  been  refused.  For  this  error  the  Judg- 
ment must  be  reversed  and  cause  remanded. 

III.  As  the  cause  will  have  to  be  retried, 
some  further  suggestions   should  be   made: 

[6]  (a)  There  is  evidence  in  the  record  that 
John  Byrne  was  managing  liis  father's  bus- 
iness for  a  year  or  thereabout  before  the 
making  of  the  will.  This  shows  a  fiduciary 
relation,  and  shifts  the  burden  as  to  the  ques- 
tion of  undue  influence,  so  far  as  John  is 
concerned.  With  this  suggestion  proper  in- 
structions can  be  drawn  upon  a  retriaL 
Mowry  v.  Norman,  204  Mo.  173,  103  S.  W. 
15;   223  Mo.  463,  122  S.  W.  724. 

(b)  There  is  some  evidence  in  the  record 
that  the  wife  unduly  influenced  the  husband 
whilst  in  the  very  act  of  drawing  the  will. 
He  was  weak  both  mentally  and  physically 
and  was  a  fit  subject  for  influence  from 
stronger  minds.  The  evidence  does  not  dis- 
close bis  incapacity  to  make  a  will,  but  it 
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does  show  a  mental  condition  that  would  place 
him  largely  in  the  hands  of  the  stronger 
minds  surrounding  him  at  the  time. 

(e)  There  may  be  enough  in  the  record 
tending-  to  show  a  wrongful  change  of  the 
will,  in  80  far  as  plaintiff's  share  is  concern- 
ed, and  this  should  be  the  subject  of  a  prop- 
er Instruction;  but  we  do  not  approve  of 
plaintiff's  instruction  No.  6  on  that  question. 

[7]  (d)  The  evidence  does  not  disclose  any 
undue  influence  upon  the  part  of  James 
Byrne,  -and  this  point  should  be  properly 
guarded  upon  retrial,  unless  the  evidence  is 
different  and  develops  more  facts.  In  this 
connection  the  unequal  distribution  made  by 
the  will  would  be  a  circumstance. 

(e)  Upon  a  retrial  many  of  the  objections 
made  by  counsel  tor  plaintiff  during  the  ex- 
amination of  the  witnesses  to  the  will  should 
be  obviated.  These  objections,  many  of 
them,  reached  the  very  pinnacle  of  extreme 
technicality,  and  then  some.  Strange  to  say, 
the  learned  trial  Judge  was  as  profuse  in 
sustaining  these  as  the  counsel  was  in  mak- 
ing them.  A  reading  of  the  examination  of 
Patrick  McDermott,  one  of  the  attesting  wit- 
nesses, covering  80  printed  pages,  would  be 
conclusive  proof  that  the  period  of  legal  re- 
forms In  some  direction  has  arrived.  Upon 
retrial  counsel  as  well  as  court  should  see 
that  there  is  at  least  some  substance  to  ob- 
jections made.  There  are  other  matters  in 
the  brief,  but  the  Issues  being  as  we  have 
indicated,  all  questions  can  be  covered  by 
approved  instructions  upon  a  retrial,  and 
we  will  not  go  further. 

Let  the  Judgment  be  reversed  and  the 
cause  remanded.  It  is  so  ordered.  All  con- 
cur. 


CHAPUT  et  aL  v.  PICKBL. 

(Supreme  Court  of  Missouri,  Division  No.  1. 

May  SI,  lOlS.) 

1.  EviDBircB    (S    342*)  —  Documkntabt   Bvi- 

DENCB— AHOnCKT   GBANTS— COPY. 

A  concession  made  b;  one  without  au- 
thority, and  not  confirmed  by  any  authorized 
representative  of  the  foreign  government  to 
whom  the  territory  inclnded  in  the  grant  then 
belonged,  is  not  a  muniment  of  title,  and  un- 
der Rev.  St.  1909,  {  6302,  a  copy  thereof  is 
inadmissible. 

[Ed.  Note.— For  other  cases,  see  Evidence. 
Cent  Dig.  SI  1302-1314;    Dec.  Dig.  |  342.*] 

2.  Public  Lands  (J  223*)  —  Gbants  —  TirtB 

AcqUIBKD — "RkPBESENTATI  VEB. ' ' 

A  grant  to  a  person's  representative  made 
many  years  after  his  death  is  not  a  prima  facie 
grant  in  favor  of  his  heir,  and  one  claiming 
under  the  heir  must  show  that  the  heir  was  at 
the  time  of  the  issuance  of  the  patent  a  repre- 
sentative and  entitled  to  some  part  or  all  of 
the  land  In  controversy;  the  term  "representa- 
tives" includes  grantees,  assignees,  transferees, 
devisees,  and  other  persons  in  privity. 

[Ed.  Note.— For  other  cases,  see  Public 
Lands,  Cent  Dig.  g$  705-719,  721-725;  Dec 
Dig.  I  223.* 

For  other  definitions,  see  Words  and  Phrases, 
▼ol.  7,  pp.  6110-6115;   vol.  8,  p.  7785.] 


3.  Bjectmewt  (I  ©•)— TiTiB  OF  Plaintiff— 

Necessitt. 

Where  the  iMirtles  in  ejectment  do  not 
claim  under  a  common  ancestor,  plaintiff  can 
only  recover  on  a  fee-simple  title  good  against 
the  world. 

[Ed.  Note.— For  other  cases,  see  Ejectment, 
Cent.  Dig.  H  16-29;    Dec  Dig.  {  9.*] 

Appeal  from  St  Louis  Circuit  Court; 
James  E.  Withrow,  Judge. 

Action  by  Alexander  Chaput  and  another 
against  George  Plckel.  From  a  Judgment 
for  defendant,  plaintiffs  appeal.     Affirmed. 

The  plaintiffs  brought  an  ejectment  against 
defendant  for  the  possession  of  lots  Nob.  7 
and  8  of  block  No.  3737  of  the  city  of  St 
Louis,  fronting  110  feet  on  the  north  line 
of  Finney  avenue  by  a  depth  northwardly 
of  145  feet  to  an  alley.  The  ouster  is  made 
as  of  December  1,  1897.  The  answer  was  a 
general  denial,  coupled  with  a  plea-  of  the 
statute  of  limitation,  based  on  10  year's  ad- 
verse possession.  Issue  was  taken.  At  the 
conclusion  of  the  evidence,  the  trial  court 
instructed  the  Jury  that  plaintiffs  were  not 
entitled  to  recover.  Whereupon  plalntifCs 
took  a  nonsuit  with  leave,  and  within  four 
days  filed  a  motion  to  set  the  same  aside. 
This  motion  was  overruled,  and  plaintiffs 
appealed  therefrom  to  this  court  On  the  trial 
plaintiffs  produced  evidence  tending  to  prove 
that  they  were  the  descendants  and  heirs 
at  law  of  one  Joseph  Calve.  They  then  in- 
troduced in  evidence  a  concession  to  Calve 
of  a  piece  of  ground  in  Grand  Prairie  April 
30,  1768,  which  was  expressed  in  the  follow- 
ing terms,  as  shown  by  a  copy  under  a  cer- 
tificate of  the  Secretary  of  State  of  a  part 
of  "Livre  Terrien"  No.  1,  p.  17,  pertaining 
to  a  grant  of  land  issued  to  Joseph  Calve 
as  the  same  is  recorded  In  Book  F,  p.  163, 
of  the  records  of  the  land  titles  in  the  office 
of  the  said  Secretary  of  State.  The  conces- 
sion so  certified  is  translated  into  English 
in  the  following  terms:  "Fo.  17,  Jh.  Calve, 
on  said  day  on  the  demand  of  Joseph  Calve 
habitant  at  St  Louis  we  have  conceded  and 
concede  with  title  of  proi)erty  a  land  of 
two  arpens  in  front  by  forty  arpens  in  depth, 
situated  at  the  grand  prerle,  holding  on  one 
side  to  the  widow  Marechal,  and  on  the 
other  to  the  little  River,  with  the  conditions 
that  he  establish  the  said  land  under  the 
year  at  day  given  at  St  Louis  the  30  April 
1768.  St  Ange-lAbuxiere."  To  the  intro- 
duction of  this  paper  objection  was  made  by 
defendant  on  the  ground  that  it  was  in- 
competent and  irrelevant,  in  that  the  origi- 
nal thereof  would  be  incompetent  and  ir- 
relevant If  offered  in  evidence,  for  the  rea- 
son that  its  contents  failed  to  show  that  the 
persons  signing  it  had  any  authority  to  utter 
it  or  any  right  to  make  a  grant  or  concession 
according  to  its  terms.  This  objection  was 
sustained,  and  the  paper  was  excluded  from 
the  evidence  in  the  case.    Plaintiffs  read  In 
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erldence  from  a  book  marked:  "American 
State  Papers — Public  Lands,  Vol.  3,  p.  27&. 
Conflrmatlon  of  Village  Claims" — what  pur- 
iported  to  be  a  concession  to  Joseph  Calve's 
representatives  2x40  arpens,  out  lot  B,  Prai- 
rie. St  Louis,  for  acts  of  ownership  by  pos- 
session and  cnlttvation  prior  to  1803,  with 
warrant  or  order  for  the  survey  thereof. 
And  plaintiffs  also  read  in  evidence  a  cer- 
tified copy  from  the  office  of  the  Secretary 
of  State  of  what  appeared  to  be  a  copy  of 
the  field  notes  of  the  survey  No.  1583,  exe- 
cuted by  Joseph  C.  Brown,  deputy  surveyor 
of  the  United  States,  September  16,  1835, 
of  this  concession  of  2x40  arpens  to  Joseph 
Calve's  representatives  in  the. Grand  Prairie 
conunon  fields  of  St.  Louis.  And  plaintiffs 
then  introduced  in  evidence  the  following 
patent  certificate  issued  by  Theodore  Hunt, 
recorder  of  land  titles,  to  wit: 


arpens  in  depth)  to  the  widow  Herbert  on 
the  18th  of  July,  1769 ;  and  the  crucial  ques- 
tion then  presented  was  the  validity  of  that 
grant.  The  evidence  then  disclosed  that  St 
Ange,  who  was  a  French  officer,  left  the  ter- 
ritory east  of  the  Mississippi  river  after  its 
Cession  to  Great  Britain  by  his  home  govern- 
ment under  the  same  treaty  whereby  France 
also  ceded  her  territory  west  of  the  Missis- 
sippi river,  including  St  Louis,  to  the  Span- 
ish crown;  tliat  St  Ange  did  not  know  of 
the  latter  grant  <uid  supposed  when  he  re- 
tired from  east  of  the  Mississippi  river  and 
took  up  Ills  residence  in  St  Louis  that  he 
had  again  become  a  resident  of  French  ter- 
ritory ;  that  he  was  accompanied  by  a  num- 
ber of  Etench  citizens  who  preferred,  like 
himself,  to  retire  from  the  east  side  of  the 
Mississippi  after  its  transfer  to  Great  Brit- 
ain,  and   supposed,    Uke  himself,    tliat   St 


Date. 

No. 

Name. 

No.  Sur. 

Arpens. 

Acres. 

To  Whom 
Dellrerwl. 

May»4, 

1846 

UM 

Joseph  Calve's 
representatives. 
T.  46  N.  R.  7  E. 

1583 

80 

67.71 

Mr.  Scbible 

Joseph  Calve  died  before  1800  A.  D.  From 
the  date  of  the  government  grant  to  his 
"representatives"  until  the  bringing  of  this 
suit  plaintiffs  gave  no  evidence  of  any  acts 
of  ownership  over  the  land  or  possession 
thereof  by  themselves  or  any  one  through 
whom  they  claimed.  There  was  evidence  of 
I>ossession  by  defendants  or  those  under 
whom  they  claimed  for  more  than  31  years. 

The  errors  assigned  by  appellants  are  the 
ruling  of  the  court  in  excluding  the  copy  of 
what  purported  to  t>e  a  concession  by  St 
Ange-Labuxlere,  above  quoted,  and  the  in- 
struction that  plaintiffs  could  not  recover. 

Christian  F.  Schneider,  of  St  Louis,  for 
appellants.  George  W.  Lubke  and  George 
W.  Lubke,  Jr.,  both  of  St  Louis,  for  re- 
spondent 

BOND,  J.  (after  stating  the  f&cts  as 
above).  [1]  L  The  first  contention  in  the 
brief  of  learned  counsel  for  appellants  is 
ttiat  the  trial  court  erred  in  excluding  from 
the  evidence  the  copy  of  the  contents  of  the 
"livre  Terrlen"  No.  1,  p.  17,  purporting  to 
be  a  concession  of  title  to  the  property  sued 
for  to  Joseph  (3alve,  signed  "St  Ange-Labux- 
lere,"  and  dated  St  Louis  April  30,  1858,  set 
out  in  the  foregoing  statement  There  was 
no  error  In  this  ruling. 

An  interesting  account  of  the  adventures 
of  St  Ange,  one  of  the  signers  of  this  paper, 
is  contained  in  a  decision  of  this  court — 
Administrators  of  Wright  v.  Thomas,  4  Mo. 
side  page  677.  In  that  case  it  appearied  that 
the  same  grantors  (St  Ange  and  Labuxlere) 
executed  a  similar  concession  of  the  same 
quantity  of  land  (2  arpens  In  width  by  40 


Louis  was  still  a  part  of  the  French  domain ; 
that  during  his  residence  in  St  Louis  and 
prior  to  the  promulgation  of  the  treaty 
whereby  that  had  become  a  part  of  the  Span- 
ish possessions  he  was  accustomed  to  make 
similar  grants  of  land,  and  during  the  inter- 
val previous  to  the  arrival  of  a  Spanish 
governor  he  assumed  in  many  respects  the 
prerogatives  of  that  officer,  but  neither  had 
nor  claimed  any  commission  so  to  do ;  that 
after  the  establishment  of  the  Spanish  au- 
thority, A.  D.  1770,  some  of  the  grants  made 
by  St  Ange  and  Labuxlere  were  confirmed 
under  the  authority  of  the  Spanish  govern- 
ment. The  conrt  held  that  until  this  hap- 
pened such  grants  had  no  validity  whatever, 
and  ruled  that  the  grant  then  before  the 
court  not  having  been  confirmed  by  the 
Spanish  government  had  no  legal  force 
wliatever  and  carried  no  title,  but  must  be 
regarded  as  simply  the  act  of  a  "private 
citizen  of  some  infiuence  and  distinction," 
and  made  without  any  adequate  or  official 
authority. 

It  is  not  claimed  in  the  case  now  under 
review  that  the  concession  made  by  St  Ange 
and  Labuxlere  on  the  30th  of  April,  176.S, 
was  ever  confirmed  by  any  authorized  rep- 
resentative of  the  Spanish  government  to 
whom  the  territory  Including  it  then  belong- 
ed. Some  confirmations  were  made  in  the 
year  1770,  but  there  is  no  evidence  that  the 
concession  in  the  present  case  was  one  of 
those  confirmed  by  the  Spanish  govemmmt. 
While  it  is  provided  by  our  statutes  that 
copies  of  the  contents  of  the  land  book  com- 
monly called  "Livre  Terrlen,"  from  which 
the  concession  was  copied  and  certified  to  by 
the  Secretary  of  States  are  admissible  in  evl- 
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dence,  yet  the  statute  expressly  states  that 
tbis  is  done  "with  like  effect  as  the  original." 
R.  S.  1909,  I  6302.  Clearly,  therefore,  this 
copy  can  have  no  evidentiary  or  probative 
force  which  would  not  he  given  to  the  origi- 
nal if  it  had  been  produced  on  the  trial  of 
this  case.  And,  since  It  has  been  shown  un- 
der the  ruling  before  cited  that  the  original 
would  not  have  constituted  any  muniment  of 
title,  the  trial  court  did  not  err  in  excluding 
from  evidence  the  copy  offered  by  appellants. 
[2,  3]  2.  Although  the  concession  made  by 
St  Ange  and  Labuxlere  to  plaintiffs'  ances- 
tors was  void  for  want  of  legal  authority, 
yet,  after  the  territory  west  of  the  Mississip- 
pi had  become  a  part  of  the  United  States, 
there  is  contained  In  volume  3  of  the  Ameri- 
can State  Papers — "Public  Lands" — a  con- 
firmation to  Joseph  Calve's  "representatives 
of  2x40  arpens  for  acts  of  ownership  and 
possession  prior  to  1803,  lying  in  the  city  of 
St.  Louis  with  an  order  for  its  survey."  The 
evidence  shows  that  there  was  a  subsequent 
survey  and  a  government  patent  was  issued 
to  80  arpens  or  61.71  acres  delivered  to  a  Mr. 
Schible  for  Joseph  Calve's  "representatives" 
on  the  24th  of  May,  1845.  And  this  presents 
the  question  as  to  the  effect  of  that  patent 
as  a  vestlture  of  title.  When  the  title  thus 
emanated  from  the  government,  Joseph  Calve 
had  been  dead  50  years.  It  will  be  observed 
that  this  grant  was  not  made  to  the  heirs 
of  Joseph  Calve.  Hence  no  prima  facie  case 
existed  in  favor  of  any  person  bearing  that 
relation  to  him,  for  the  terms  of  the  patent 
did  not  purport  to  put  any  title  in  such 
person.  There  was  no  evidence  that  any 
descendant  of  his  was  at  the  time  in  posses- 
sion of  the  land,  or  had  made  any  claim 
thereto  during  the  50  years  that  Joseph 
Calve  was  dead.  Under  these  circumstances, 
all  that  the  agents  of  the  government  could 
do  would  be  to  have  the  patent  read,  as  it 
did,  "to  his  representative."  In  order  to  con- 
nect themselves  with  the  title,  it  was  es- 
sential that  the  plaintiff  should  adduce  evi- 
dence tending  to  show  that  the  daughter  of 
Joseph  Calve  under  whom  they  claim  was  at 
the  time  of  the  issuance  of  the  patent  his 
"representative,"  and  entitled  to  some  part 
or  all  of  the  land  in  controversy.  That  the 
agents  of  the  government  did  not  know  of 
any  claim  or  right  on  her  part  to  the  land 
In  controversy  is  evident  from  the  fact  that 
the  patent  was  not  issued  to  her  as  &n  heir 
or  descendant  of  Joseph  Calve,  but  was  ex- 
pressed so  as  to  vest  title  "to  his  representa- 
tives." There  is  not  a  particle  of  evidence 
In  the  record  that  she  represented  him  one 
wliit  as  to  any  interest  in  the  land  in  dis- 
pnte.  The  term  "representatives,"  Includes 
'  grantees,  assignees,  transferees,  devisees,  and 
other  persons  in  privity  with  Joseph  Calve. 
In  order  to  connect  his  daughter  with  the 
above  patent,  it  was  indispensable  that  the 
parties  claiming  through  her  should  have 


adduced  some  testimony  to  show  that  she 
was  alive  60  years  after  the  death  of  her  At- 
ther,  and  that  during  his  lifetime  he  had 
neither  conveyed  by  deed  or  will  the  proper- 
ty in  question,  nor  liad  it  been  taken  from 
him  by  operation  of  law  in  part  or  in  whole. 
For,  unless  such. a  showing  was  made,  a 
link  under  the  patent  in  question  was  miss- 
ing. They  have  failed  to  show  any  connec- 
tion through  her  with  the  title  to  any  part  of 
the  land  sued  for.  Their  failure  to  adduce 
this  evidence  creates  a  hiatus  in  their  chain 
of  title  which  precluded  any  recovery  in 
tills  action  under  the  well-established  rule 
that  in  ejectment  suits,  where  the  parties  do 
not  claim  under  a  common  ancestor,  plaintiffs 
can  only  recover  upon  a  clear  deralgnment 
of  a  fee-simple  title  good  against  the  world. 
Maynor  v.  Land  &  Timber  Co.,  236  Mo.  loc. 
cit  728,  139  &  W.  393;  Felker  v.  Breece, 
226  Mo.  320,  126  S.  W.  424;  Creech  v.  Chlld- 
ers,  156  Mo.  loa  dt  343,  56  S.  W.  1106; 
Burnham  v.  Hitt,  143  Mo.  loc.  cit  420,  45  S. 
W.  368;  Stephens  v.  Murray,  132  Mo.  468, 
34  S.  W.  56. 

The  trial  court  did  not  err,  therefore,  in 
its  direction  to  the  Jury  in  this  case  to  bring 
in  a  verdict  for  the  defendant. 

The  Judgment  herein  is  affirmed.  All  con- 
ciir. 


WULFING  T.  ARMSTRONG  CORK  CO. 

(Supreme  Court  of  Missouri,   Division  No.  1. 

March  28,  1913.    Rehearing  Denied 

May  31,  1913.) 

1.  GOBFORATIONS  (g  657*)— FOSEION  COBFOBA- 

TiONS— Licenses— CoNTBACTs— Invalidity. 
Rev.  St  1899,  I  1024,  declares  that  every 
foreign  corporation  before  transacting  business 
in  the  state  shall  have  and  maintain  a  public 
office,  and  section  1025  requires  the  corporation 
to  file  with  the  Secretary  of  State  a  certified 
copy  of  its  charter  and  to  pay  certain  incorpo- 
rathug  taxes  and  fees  preliminary  to  the  issu- 
ance of  a  license ;  the  provision  not  limiting 
the  duty  to  procure  a  license  to  the  time  be- 
fore they  begin  the  transaction  of  business. 
HeJd,  that  the  duty  to  procure  a  license  is  a 
continuing  one,  and  as  the  cori)oration  is  requir- 
ed to  establish  an  office  before  it  can  obtain  a 
license  the  lease  of  property  for  an  office  before 
it  obtained  a  license  is  not  invalid. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  §|  2536-2541,  2550,  2552-2554;  Dec. 
Dig.  {  ^7.*] 

2.  COBPOBATIONS  (8667*)— FOBKIGN  COBFOBA- 
TIONS— LiCEHBB— ESTOFPBL. 

Thongh  a  lease  of  premises  by  a  foreign 
corporation  was  invalid,  because  it  had  not  ob- 
tained a  license  prior  thereto,  the  lessor's  con- 
tinued acceptance  of  rent  after  the  corporation 
obtained  its  license  will  estop  him  from  sub- 
sequently contesting  its  validity. 

[Bd.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  S|  2536-2541,  2550,  2552-2554;  Dec. 
Dig.  §  657.*] 

Woodson,  J.,  dissenting  in  part 

Appeal  from  St  Louis  Circuit  Court; 
William  M.  Kinsey,  Judge. 

Ejectment  by  Jolin  M.  Wulflng  against  the 
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Armstrong  Cork  Company.  From  a  Judg- 
ment for  defendant,  plaintlif  appeals.  Af- 
firmed. 

W.  Scott  Hancock,  of  St  Louis,  and  W. 
Hall  Trigg,  of  Boonrllle,  for  appellant  Jos- 
eph H.  Zumbalen  and  Henry  T.  Ferriss,  botb 
of  St  Louis,  for  respondent 

BROWN,  O.  This  Is  ejectment  for  the 
property  and  building  In  the  city  of  St  Louis 
known  as  Nos.  10  and  11  North  Second  street 
which  was,  up  to  the  eth  day  of  May,  1907, 
owned  by  Larinia  S.  Shallcross  and  others. 
At  the  date  last  named  it  was  purchased  by 
the  plaintiff  at  a  partition  sale  made  by 
one  Charles  F.  A.  Mueller,  a  special  commis- 
sioner appointed  by  the  St  Louis  circuit 
court  for  that  purpose  in  a  suit  pending 
between  the  owners. 

The  defendant  is  a  Pennsylvania  corpora- 
tion, and  has  been  engaged  in  business  in  the 
city  of  St  Louis  since  1895,  and  from  No- 
vember, 1896,  up  to  the  time  of  the  trial  it 
maintained  an  o£9ce  and  place  of  business 
in  the  premises  in  controversy,  where  it 
carried  on  the  business  of  buying  and  selling 
corks  and  other  brewery  supplies;  and  it 
had  a  warehouse  in  St  Louis  from  which  to 
make  its  deliveries.  During  all  that  time 
Mr.  Sidney  L.  Gilbert  has  been  its  business 
manager  in  that  city.  Its  principal  otRce 
was  In  Pittsburgh,  Pa.  Up  to  January  18, 
1902,  it  had  not  complied  with  the  laws  of 
the  state  of  Missouri  entitling  it  to  a  license 
to  do  business  in  the  state,  but  on  that  date, 
having  complied  with  those  laws,  its  license 
issued,  and  was  delivered  by  the  Secretary  of 
State. 

By  a  lease  dated  October  10,  1901,  the 
owners  of  the  premises,  parties  to  the  parti- 
tion suit  by  Wyatt  Shallcross,  their  trustee, 
leased  the  premises  to  the  defendant  for  use 
as  store  and  cork  factory  for  a  term  of  10 
years  from  and  after  the  Ist  day  of  January, 
1902,  "at  an  annual  rental  of  fifteen  hundred 
dollars  (f  1,500.00),  payable  monthly  In  In- 
stallments of  one  hundred  and  twenty-five 
dollars  ($125.00)  each."  At  the  trial,  which 
occurred  at  the  February  term,  1908,  Mr. 
Mueller,  the  commissioner,  testified  that 
prior  to  the  sale  of  the  property  by  him  the 
plaintiff  asked  him  to  ascertain  for  him  the 
nature  of  the  tenancies  of  the  parties  in  pos- 
session of  the  property,  which  included  other 
buildings  than  those  in  controversy,  and  on 
October  8, 1907,  he  went  to  defendant's  offlce, 
and  in  a  conversation  with  Mr.  Gilbert  its 
manager,  was  told  by  the  latter  that  defend- 
ant had  no  lease  on  the  premises  in  ques- 
tion ;  that  the  lease  it  had  had  expired,  and 
that  he  supposed  they  would  have  to  vacate ; 
that  thereafter,  and  before  the  sale,  he  saw 
the  plaintiff  and  communicated  to  him  the 
statements  of  Mr.  Gilbert  Mr.  Gilbert  testi- 
fied that  prior  to  the  sale  Mr.  Mueller  came 
to  his  offlce,  asking  permission  to  place  a  sign 
in  front  of  the  building,  and  stating  that  the 


property  was  to  be  sold;  that  the  witness 
thereupon,  in  Mr.  Mueller's  presence,  turned 
to  his  bookkeeper,  saying,  "Mr.  Sharing,  they 
tell  me  they  are  going  to  sell  the  building,  and 
I  am  under  the  impression  they  have  got 
us  short  here ;"  that  the  two  talked  the  mat- 
ter over  in  the  hearing  of  Mr.  Mueller,  and 
were  uncertain  as  to  whether  or  not  their 
lease  on  the  property  had  expired,  or  was 
still  in  force;  that  during  the  conversation 
it  was  stated  that  the  lease  was  in  Pitts- 
burgh, and  the  witness  said  that,  as  he  was 
going  to  Pittsburgh  within  a  week  or  two 
to  attend  a  directors'  meeting,  he  would  then 
find  out  how  matters  stood;  that  Mueller 
asked  nothing  concerning  the  terms  of  de- 
fendant's tenancy  or  the  duration  of  its 
lease;  that  he  said  nothing  to  Mueller  to 
the  effect  that  the  tenancy  of  the  defendant 
was  from  month  to  month. 

Mr.  Shallcross  testified  that  before  the 
sale  Mr.  Mueller  had  asked  him  to  bring  the 
leases  covering  the  several  properties  in  the 
sale,  so  that  they  might  be  referred  to  in 
case  any  questions  were  asked  about  them ; 
that  he  then  knew  that  defendant's  lease  had 
not  expired,  and,  while  unable  to  state  posi- 
tively, he  thinks  he  so  Informed  Mr.  Mueller. 
He  had  at  the  sale  memoranda  showing  the 
terms  of  all  the  leases. 

The  plaintiff  testified  that  he  had  been  In 
business  on  Second  street  for  25  years,  and 
that  be  had  known  for  a  number  of  years 
that  the  defendant  was  in  possession  of  the 
property. 

The  court  excluded  the  statement  of  plain- 
tiff that  on  the  24th  or  25th  of  October,  1907, 
Mr.  Mueller  had  reported  to  him  that  de- 
fendant's agent  had  told  him  there  were  no 
leases  on  the  property  in  controversy.  The 
appellant's  abstract  of  the  record  shows  that 
this  action  was  excepted  to,  but  the  defend- 
ant filed  a  supplemental  abstract  showing 
that  this  was  not  the  case,  and  nothing 
further  was  done. 

The  defendant's  lease  was  not  recorded 
until  after  the  plaintiff  purchased  and  paid 
for  the  land. 

The  appellant  mattes  no  complaint  either 
In  his  assignment  of  errors  or  brief,  that  the 
question  of  notice  to  plaintiff  of  the  defend- 
ant's lease  was  not  properly  submitted  to 
the  Jury  upon  unexceptionable  instructious. 
While*  he  assigns  error  on  the  action  of  the  ' 
court  in  excluding  testimony.  It  has  not  as 
we  have  seen,  been  properly  saved  in  the  rec- 
ord, and  even  were  it  material  error,  which 
is  doubtful,  it  is  not  before  us  for  considera- 
tion. The  only  question  presented  is  wheth- 
er or  not  the  lease  is  void  and  inoperative, 
because  the  defendant  had  not  on  or  before 
the  :^t  day  of  January,  1902,  the  date  upon 
which,  by  its  terms,  It  was  to  take  effect  by 
compliance  with  the  statutes  In  that  respect 
acquired  the  right  to  do  business  In  this 
state.  This  point  is  urged  with  great  force 
and   learning    by    the   appellant's   coonsel. 
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These  statutes  have  frequently  been  before 
the  court  for  consideration  and  Interpreta- 
tion, from  the  point  of  view  InvolTed  in 
each  particnlar  case,  but  as  new  questions 
are  presented  It  seems  necessary  to  examine 
them  In  the  new  light  so  suggested.  In  doing 
80  we  shall  refer  to  the  Revised  Statutes  of 
1899,  which  were  in  force  at  the  time.  , 

[1]  Section  1024  provides  that  "every  cor- 
poration for  pecuniary  profit  formed  in  any 
other  state,  territory  or  country,  before  it 
shall  be  authorized  or  permitted  to  transact 
business  in  this  state,  or  to  continue  busi- 
ness, •  •  •  if  already  established,  shall 
have  and  maintain  a  public  office  or  place 
in  this  state  for  the  transaction  of  its  busi- 
ness, where  legal  service  may  be  obtained  up- 
on it,  and  where  proper  books  shall  be  kept 
to  enable  such  corporation  to  comply  with 
the  constitutional  and  statutory  provisions 
governing  such  corporation."  We  note  that 
this  provision  requires  certain  things  to  be 
done  that  necessarily  involve  the  making  of 
contracts  before  it  shall  be  permitted  to 
transact  business  in  the  state,  or  to  continue 
its  business,  if  already  established.  As  a 
condition  precedent  to  the  transaction  of  any 
business,  it  must  make  all  necessary  con- 
tracts for  the  purchase  or  lease  of  real  es- 
tate, and  the  construction  or  renting  and 
fitting  up  of  its  office  for  the  keeping  of  all 
books  and  the  performance  of  all  work  neces- 
sary to  enable  it  to  comply  with  the  con- 
stitutional and  statutory  provisions  which 
will  govern  it  in  its  new  domicile.  That  this 
section  contemplates  the  right  of  the  corpora- 
tion to  purchase  as  well  as  to  lease  lands 
for  that  purpose  is  shown  by  the  provision 
which  forbids  it  to  bold  any  real  estate  for 
more  than  six  years,  "except  such  as  may 
be  necessary  and  proper  for  carrying  on  its 
legitimate  business."  This  demonstrates  that 
it  is  not  the  making  of  a  contract  for  per- 
formance within  the  state  which  is  intended 
to  be  forbidden,  without  regard  to  its  nature 
or  object,  but  that  the  inhibition  is  direct- 
ed against  the  making  of  all  contracts  and 
the  doing  of  all  acts  which  constitute  the 
transaction  of  business,  within  the  meaning 
of  its  terms.  Further  light  is  thrown  upon 
the  same  question  by  the  Initial  provisions 
of  the  next  succeeding  section  (1025),  which 
require  the  corporation  to  file  in  the  office  of 
the  Secretary  of  State  a  certified  copy  of  its 
charter  with  a  sworn  statement  of  "the  pro- 
portion of  its  capital  stock  represented  by  its 
property  and  business  in  Missouri,"  and  to 
pay  the  incorporating  taxes  and  fees  there- 
on, as  preliminaries  to  the  issue  of  its  cer- 
tificate of  authority  to  do  business  in  the 
state.  These  last  provisions  are  directed 
against  companies  "now  or  hereafter  doing 
business  within  this  state,"  and  contains  no 
provision  Umiting  the  duty  to  the  time  before 
they  begin  the  transaction  of  their  business 
here.  The  duty  is  a  continuing  one,  and  if 
it  is  forgotten  or  neglected  or  evaded  to-day 
the  corporation  is  not  outlawed,  so  that  it 


must  pack  up  its  effects  and  leave  the  state, 
but  the  duty  is  expressly  continued  by  the 
very  words  of  the  law  creating  it;  and  by 
the  next  section  the  punishment  is  fixed,  not 
by  outlawry,  but  by  fine.  Recapitulating  the 
process  of  naturalization  of  the  foreign  cor- 
poration in  the  order  in  which  the  process  is 
prescribed  by  the  statute:  <1)  The  establish- 
ment of  an  office,  fuU-fledged,  for  the  perform- 
ance of  the  dudes  relating  to  its  incorpora- 
tion; (2)  the  filing  of  its  charter  and  other 
information  necessary  to  subject  it  to  police 
and  revenue  laws  of  the  state ;  (3)  the  issue 
of  its  certificate.  Having  done  this,  it  may 
enter  upon  the  employment  of  that  portion  of 
Its  capital  stock  upon  which  It  has  paid  its 
incorporation  fee,  in  the  transaction  of  the 
biuiness  for  which  it  was  incorporated,  and 
make  all  contracts  necessary  to  that  end. 
The  statute  Is  expressed  with  the  greatest 
grammatical  precision,  and  until  we  attempt 
to  distort  it  by  substituting  our  own  ideas 
for  those  evidently  in  the  minds  of  its  fram- 
ers  we  have  little  difficulty  in  its  construc- 
tion. 

This  court  expressed  the  same  view  in 
Hogan  v.  City  of  St.  Louis.  176  Mo.  149,  75 
S.  W.  604,  in  which  the  Kern  Company,  a 
New  Jersey  corporation  not  domiciled  In  Mis* 
souri,  but  having  its  office  in  New  Tork,  had 
agreed  to  light  a  considerable  portion  of  the 
city  of  St  Loula  The  case  came  here  by 
appeal  from  a  decree  of  the  St.  Louis  circuit 
court  refusing  to  enjoin  the  company  from 
carrying  out  the  contract,  on  the  ground  that 
it  had  not  qualified  itself  to  transact  business 
in  tills  state  by  complying  with  the  statutes 
we  are  now  considering.  In  affirming  the 
Judgment  the  court  said,  through  Valliant, 
J.:  "But  we  do  not  consider  it  material 
whether  the  contract  was  made  in  St  Louis 
or  in  New  Tork ;  we  refer  to  the  fact  merely 
to  Illustrate  the  difference  (in  relation  to  the 
term  'transact  business')  between  entering 
into  a  contract  to  do  an  act  and  the  per- 
formance of  the  act  The  one  may  be  lawful 
per  se  and  the  other  lawful  only  on  condi- 
tion. Of  course,  a  contract  cannot  be  law- 
fully made  to  do  an  unlawful  act;  but  a 
contract  may  be  lawfully  made  to  do  an  act 
which  the  contracting  party  can  lawfully 
do  only  when  he  shall  have  complied  with 
conditions  or  satisfied  other  demands,  and 
this  unconditional  contract  to  do  it  carries 
with  it  the  obligation  to  comply  with  those 
conditions  or  satisfy  those  demands ;  he  as- 
sumes the  risk  of  being  able  to  do  so. 
♦  •  •  Now,  when  our  statutes  say  that 
a  foreign  corporation  shall  not  'transact  busi- 
ness' here  untU  it  establishes  a  public  office 
in  this  state  where  books  are  kept  and  pro- 
cess may  be  served,  and  until  it  pays  its 
quasi  incorporation  tax  and  takes  out  its 
license,  do  they  mean  that  the  corporation 
must  do  all  those  acts  before  it  can  lawfully 
enter  into  a  contract  to  do  any  business 
here?  Does  our  law  mean  that  when  adver- 
tisements inviting  bids  on  public  or  private 
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works  in  this  state  are  read  by  foreign  cor- 
poratioDS  they  are  to  understand  that  they 
have  not  the  right  to  bid  and  have  their  bids 
accepted,  unless  they  shall  have  already  com- 
plied with  the  terms  of  our  statute  to  enable 
them  to  contract  business  here?  No;  tEat 
is  not  the  meaning  of  our  statutes.  No  such 
policy  of  exclusion  has  ever  been  shown  In 
any  of  our  legislative  acts;  foreign  corpora- 
tions have  always  been  invited  and  encourag- 
ed to  come.  The  obtaining  of  a  desirable 
contract  is  sometimes  an  inducement  for  a 
foreign  corporation  to  come  into  the  state; 
it  Is  not  bound  to  establish  itself  here  be- 
fore it  can  obtain  such  a  contract.  Entering 
into  a  contract  lilce  the  one  in  question  un- 
doubtedly is  'transacting  business,'  within 
the  unlimited  meaning  of  the  term ;  but  that 
is  not  the  sense  in  which  the  term  is  used-'in 
the  statute  just  quoted.  As  there  used^'  it 
means  carrying  on  the  work  for  which  the 
corporation  was  organized,  and  in  its  applica- 
tion to  the  facts  in  this  case  it  means  per- 
forming the  work  called  for  by  the  contract" 

It  is  true  that  in  United  Shoe  Machinery 
Ck).  V.  Ramlose,  210  Mo.  631,  109  S.  W.  567, 
this  court,  speaking  by  Burgess,  J.,  referring 
to  these  statutes,  said:  "They  not  only  de- 
clare all  contracts  entered  into  in  this  state  by 
foreign  corporations  not  complying  therewith 
void,  but  inhibit  the  institution  of  any  suit 
thereon."  But  it  is  evident  that  the  learned 
Judge  was  speaking  only  of  the  facts  before 
him,  and  did  not  intend  to  announce  the  gen- 
eral rule  that  the  Inhibition  was  against  the 
making  of  any  contract,  Instead  of  being 
dtirected  against  Its  subject-matter.  The 
true  rule  was  stated  by  Woodson,  J.,  in  the 
opinion  of  the  court  in  Boeder  v.  Bobertson, 
202  Mo.  538,  100  S.  W.  1090,  as  follows:  "It 
was  not  the  intention  of  the  Legislature  to 
prohibit  the  enforcement  of  valid  contracts 
made  by  foreign  corporations  in  their  own 
states  with  citizens  of  this  state.  There  is 
notliing  in  our  laws  which  denies  the  right  of 
such  corporations  to  enforce  valid  contracts, 
whether  made  in  this  state  or  not"  This 
interpretation  is  therefore  not  only  founded 
on  the  natural  meaning  of  the  words  of  the 
statute,  but  has  been  affirmed  and  finally  set- 
tled by  the  adjudications  of  this  court 

[2]  But  it  is  insisted  that  we  should  take 
into  consideration  the  fact  that  at  the  time 
this  lease  was  dated  and  seems  to  have  been 
made  the  respondent  was  already  doing  a 
general  business  in  violation  of  the  law,  and 
that  the  subject-matter  of  the  lease  was  in 
furtherance  of  that  business,  and  it  was 
therefore  in  violation  of  the  law  and  void. 
We  will  therefore,  for  the  present  purpose 
only,  assume  that,  although  the  respondent 
had  for  years  occupied  the  same  building 
as  tlie  tenant  of  the  same  lessor,  the  lease 
was  not  only  made  on  the  date  of  its  date. 


but  that  it  entered  under  It  on  the  1st  day 
of  January,  1902,  the  date  appointed  in  tbe 
instrument,  and  maintained  its  office  there 
until  it  received  its  certificate  on  the  13tli 
of  tbe  same  month.  It  also  continued  to  hold 
the  same  premises  under  the  same  lease 
during  the  succeeding  five  years  and  up  to  tbe 
time  of  the  service  upon  it  by  appellant  of 
the  notice  to  quit  which  laid  the  foundation 
of  this  action.  The  presumption  is  that  dar- 
ing that  time  it  paid  the  monthly  install- 
ments of  rent  when  due,  and  the  evidence  is 
that  it  continued  to  tender  tbe  same  on  tbe 
date  of  payments  fixed  in  the  lease  eacb 
month  up  to  the  time  of  the  triaL  During 
all  this  time  its  certificate  was  a  matter  of 
public  record,  and  there  is  no  claim  tliat  tbe 
lessor  did  not  have  independent  knowledge  of 
its  existence.  Having  through  all  those  years 
received  its  benefits  upon  the  theory  of  its 
validity,  he  wiU  be  held  by  his  ratification 
to  have  supplied  the  only  element  necessary 
to  complete  It  at  a  time  when  'the  respondent 
was  competent  to  take  under  Its  provisions. 
This  effect  follows  whether  it  was  void  or 
only  voidable,  and  the  parol  ratification  gives 
effect  to  the  written  instrument  according 
to  its  terms.  Austin  v.  Loring,  63  Mo.  22; 
Clyburn  v.  McLaughUn,  106  Mo.  521,  17  S. 
W.  692,  27  Am.  St  Bep.  369;  Hartman  v. 
Homsby,  142  Mo.  368,  44  S.  W.  242;  An- 
sonia  V.  Ckwper,  66  Conn.  184,  33  AtL  905; 
s.  c,  64  Ck>nn.  S36,  30  Aa  760;  21  Smith's 
Lead.  Oas.,  6  Am.  Ed.  662. 

It  follows  that  the  judgment  on  tbe  verdict 
must  be  and  is  affirmed. 

PER  CUBIAM.  The  foregoing  opinion  of 
BBOWN,  C.  is  adopted  as  the  opinion  of  the 
court 

WOODSON,  P.  J.  (concurring).  I  concur 
in  all  of  the  opinion  written  by  oar  learned 
commissioner  in  this  case,  except  that  part 
which  treats  of  the  alleged  ratification  of  the 
lease  by  the  appellant 

The  ratification  of  a  contract  wlilch  is 
absolutely  prohibited  by  statute  will  no  more 
be  recognized  and  enforced  by  the  courts  of 
this  state  tlian  they  would  recognize  or  en- 
force the  contract  Itself.  United  Shoe  Ma- 
chinery Co.  V.  Bamlose,  231  Mo.  509,  loa  cit 
531  to  641,  132  S.  W.  1133,  and  cases 
cited.  All  contracts  absolutely  prohibited  by 
statute  rest  upon  precisely  the  same  foun- 
datl(m  that  contracts  Involving  fraud  and 
Immorality  do.  The  courts  will  leave  the 
parties  thereto  in  the  position  In  which  they 
have  thereby  placed  themselves.  See  case 
previously  dted. 

But  Independoit  of  the  ratification  the 
opinion.  In  my  judgment  reaches  a  proper 
conclusion,  and  for  that  reason  I  also  concur 
in  the  result  thereof. 
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STATE  ex  reL  JINER  v.  TOARD,  Circuit 
Judge,  et  al. 

(Supreme  Ourt  of  Missouri    June  2,  1913.) 

1.  BixcTMSNT  (I  148*)— Action  for  Impkovk- 

Where  a  defendant  in  ejectment  does  not 
claim  title  from  plaintiff,  his  recovery  for  im- 
provements must  be  had  in  a  separate  action, 
under  Rev.  8t  1009,  §  2401,  permitting  such 
recovery. 

[Ed.  Note. — For  ottier  cases,  see  Ejectment, 
Cent.  Dig.  a  509-615,  517-519,  522-624,  531; 
Dec  Dig.  {  148.*] 

2.  Injunction    (|   148*)— Injunction    Bond 
Neckssaby. 

If  an  injunction  Ix>nd  was  a  condition  pre- 
cedent to  the  granting  of  a  restraining  order, 
the  entering  of  an  order  without  i>ond  was  be- 
yond the  court's  jurisdiction. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent.  Dig.  §|  323-334;   Dec.  Dig.  {  148.*] 

3.  Injunction   (J  148*)— "Injunction"   Ob- 
DBB— What  Constitutes. 

Rev.  St.  1909,  f  2404,  permits  plaintiff  in 
ejectment  to  elect,  in  a  suit  for  improvements 
by  defendant,  to  relinquish  the  land  to  "the 
occupying  claimant"  and  recover  the  value  of 
the  land  outside  the  improvements.  Section 
2405  provides  that,  if  plaintiff  consents,  the 
court  can  direct  that  the  occupying  claimant 
take  and  pay  for  the  land,  and  if  he  does  not  do 
so  the  plaintiff  in  ejectment  may  take  it,  dis- 
charged of  a  lien  for  improvements ;  and  section 
2402  permits  the  land  to  be  divided  t>etween 
them.  Held,  that  the  injunction  provided  foi; 
by  Rev.  St.  1909,  i  2404,  permitting  that  an 
injunction  be  granted  to  stay  plaintiff  in  eject- 
ment from  taking  possession  until  the  value  of 
the  improvements  is  ascertained,  was  not  an 
injunction  within  the  meaning  of  section  2522, 
requiring  an  injuncti<m  tx>nd  m  case  of  prelim- 
inaiy  injunctions. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent  Dig.  ff  323-334;    Dec.  Dig.  J  148.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  4,  pp.  8610-3612;    voL  8,  p.  7688.] 

4.  Ejkctmknt  (J  148*)— AonoN  fob  Imfboys- 

ICBNTS-^UEISDICTION. 

The  separate  statutory  action  for  improve- 
ments by  defendant  in  ejectment  must  be 
brought  in  the  same  court  which  determined  the 
ejectment  suit 

[Ed.  Note. — For  other  cases,  see  Ejectment, 
Cent  Dig.  H  509-615,  517-519,  622-524,  531 ; 
Dec.  Dig.  i  14&*] 

5.  Ejkctmbnt  (I  148*)— Action  fob  Iupbotk- 

MSNTS— AonON  AFTBB  EVICTION. 

A  separate  statutory  action  for  improve- 
ments cannot  be  brouglit  by  defendant  in  eject- 
ment after  the  eviction. 

[Ed.  Note. — For  other  cases,  see  Ejectment, 
Cent  Dig.  il  609-615,  617-619,  522-624,  631; 
Dec.  Dig.  {  14&*] 

In  Banc.  FroUbltion  proceeding  by  the 
State,  on  the  relation  of  Lizzie  Jlner,  against 
J.  P.  Foard,  Judge  of  Butler  County  Circuit 
Court,  and  another.    Writ  denied. 

-Ernest  A.  Green,  of  Jefferson  City,  and 
D.  B.  Deem,  of  Poplar  Bluff,  for  relator.  L. 
M.  Henson,  of  Poplar  Bluff,  for  respondents. 

ORAVES,  J.  Original  proceeding  In  pro- 
hibition. The  facts  of  the  case  must  be 
gathered  from  the  returns,  as  the  case  pro- 


ceeds here  upon  the  pleadings,  without  evi- 
dence. Judge  Foard  of  the  Butler  county 
circuit  court,  one  of  the  respondents,  makes 
returns  as  follows :  "Now  comes  J.  P.  Foard, 
one  of  the  respondents  herein,  and  for  his 
return  to  the  writ  of  prohibition  issued  in 
this  case  respectfully  says :  That  he  is  now, 
and  was  at  the  time  mentioned  in  said  writ, 
the  duly  acting  and  qualified  Judge  of  circuit 
court  of  Butler  county,  Missouri.  That  on 
the  14th  day  of  February,  1913,  In  the  cir- 
cuit court  of  Butler  county,  Missouri,  and 
at  the  January  term  of  said  court,  decree  was 
entered  in  favor  of  Lizzie  Jlner,  relator 
herein,  against  London  Jiner,  respondent 
herein,  In  an  ejectment  suit  involving  the 
real  property  in  relator's  petition  herein 
described,  and  that  London  Jlner  was  the 
defendant  in  said  ejectment  suit  and  In  pos- 
session of  the  property.  That  on  February 
20,  1913,  and  during  the  same  term  of  the 
Butler  county  circuit  court,  said  London 
Jlner  filed  a  suit  against  Lizzie  Jlner  to  re- 
cover the  value  of  Improvements  made  by 
him  In  good  faith,  believing  he  was  the  own- 
er of  said  property,  and  in  bis  petition  in 
said  cause  asked  that  defendant  be  enjoined 
from  taking  possession  of  said  premises  un- 
til this  action  could  be  ^eard  and  determin- 
ed. That  on  March  3,  1913,  this  respondent 
made  an  order  In  circuit  court  of  Butler 
county,  Missouri,  enjoining  said  Lizzie  Jlner 
from  obtaining  writ  of  restitution  for  the  pos- 
session of  said  premises  until  the  termination 
of  suit  for  the  value  of  Improvements  on  said 
property.  That  on  March  3,  1913,  and  after 
the  last  above  described  order  was  made, 
said  Lizzie  Jlner  filed  a  motion  to  rescind 
said  order,  and  that  said  motion  was  over- 
ruled by  this  respondent  on  the  7th  day  of 
March,  1913.  Respondent  further  states  that 
the  Butler  county  circuit  court  was  adjourn- 
ed to  court  In  course,  and  that  thereafter  on 
the day  of  March,  1913,  this  respond- 
ent was  served  with  notice  that  relator 
would  apply  to  this  court  for  writ  of  prohibi- 
tion herein.  Respondent  says  that  he  is 
willing  now  and  at  all  times  to  obey  what- 
ever orders  this  honorable  court  may  see 
proper  to  make  in  the  premises,  and  avers 
that  he  Issued  the  restricting  orders  as  he 
believed  he  had  a  right  to  do  under  the  laws 
of  this  state,  and  having  fully  made  return 
respectfully  prays  to  be  hereof  discharged." 
The  order  or  Judgment  of  March  3,  1913, 
referred  to  In  the  return  la  as  follows: 
"Now  at  this  time  It  appears  to  the  court 
that  In  an  ejectment  proceeding  heard  and 
determined  in  this  court  on  February  14, 
1913,  In  which  Lizzie  Jlner  was  plaintiff  and 
London  Jlner  was  defendant,  said  Lizzie 
Jlner  obtained  judgment  against  said  Lon- 
don Jlner  for  the  possession  of  lot  8,  in 
block  12,  of  Clevlen  &  Foley's  subdivision 
of  the  N.  El  ^  of  the  S.  E.  ^  of  secUon  34, 
Tp.  26  N.,  range  6  E.,  In  Butler  county,  Mls- 
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souri,  wblch  judgment  was  and  Is  nnappeal- 
ed  from,  and  It  appears  that  afterward,  to 
wit,  on  the  20th  day  of  February,  1913,  and 
at  the  same  term  of  this  court,  said  London 
Jiner  Instituted  this  suit,  which  appears  to 
be  an  action  for  Improvements  made  in  good 
faith,  believing  he  was  the  legal  owner  of 
the  aforesaid  premises,  and  praying,  among 
other  things,  that  said  Uzzle  Jlner,  the  de- 
fendant In  this  action,  be  enjoined  from  tak- 
ing possession  of  said  premises  by  virtue  of 
the  aforesaid  Judgment  until  the  final  termi- 
nation of  this  suit  And  it  appearing  that 
the  plaintiff,  London  Jlner,  upon  the  facts 
stated  In  the  petition,  Is  entitled  to  the  re- 
lief prayed  for,  it  Is  ordered  that  defendant 
herein  be  enjoined  from  obtaining  writ  of 
restitution,  and  that  the  defendant,  her 
agents  and  servants,  be  enjoined  from  tak- 
ing possession  of  the  above-described  lands 
untU  the  final  hearing  of  this  cause  or  the 
further  order  of  this  court" 

Respondent  London  Jlner  filed  a  motion  to 
dismiss  the  relator's  petition  for  writ  of 
prohibition,  assigning  therein  several  grounds 
or  reasons  therefor,  which,  if  necessary,  wUl 
be  noted  later.  Under  the  facts  stated  In 
the  return,  should  a  writ  of  prohibition  go,  is 
the  question  with  which  we  are  vexed. 

1.  We  have  not  set  out  the  petition  of 
London  Jlner,  the  unsuccessful  defendant  In 
ejectment,  but  it  will  be  sufficient  to  say  that 
the  said  London  at  least  attempted  to  bring 
an  action  under  sections  2401  and  2402,  R.  8. 
1909.  These  sections  become  material  in 
the  discussion  of  the  case,  and  we  will  quote 
them.  Section  2401  reads:  "If  a  judgment 
or  decree  of  dispossession  shall  be  given  in 
an  action  for  the  recovery  of  possession  of 
premises,  or  In  any  real  action  In  favor  of  a 
person  having  a  better  title  thereto,  against 
a  person  In  the  possession,  held  by  himself 
or  by  his  tenant,  of  any  lands,  tenements  or 
hereditaments,  such  person  may  recover.  In 
a  court  of  competent  jurisdiction,  compensa- 
tion for  all  improvements  made  by  him  In 
good  teAtb.  on  such  lands,  tenements  or  here- 
ditaments, prior  to  his  having  had  notice  of 
such  adverse  title."  Section  2402  reads: 
"The  plaintiff  In  his  petition  shall  set  forth 
the  nature  of  his  title,  the  length  of  his 
possession  and  the  kind  and  value  of  the 
improvements  made;  and  shall  also  aver 
therein  that  he  entered  Into  the  possession  of 
the  land,  believing  that  he  bad  good  title 
thereto,  and  that  he  made  the  Improvements 
specified  in  the  petition  In  good  foith,  under 
the  belief  that  he  had  good  title  to  the  land, 
and  shall  be  verifled  by  his  affidavit  thereto 
annexed." 

[1]  We  have  held  that  when  the  defend- 
ant in  ejectment  does  not  claim  title  from  or 
through  the  plaintiff,  then  his  action  for 
improvements  must  be  and  Is  an  independ- 
ent action;  that  In  such  case  the  value  of 
the  improvements  cannot  be  adjudicated  In 
the  ejectment  suit  proper,  but  must  be  ad- 
judicated in  an  action  under  the  statute. 


Tlci  V.  Fleming,  173  Mo.  loc.  dt  68,  72  S.  W, 
689,  96  Am.  SL  Rep.  479  et  seq;  Bristol  v. 
Thompson,  204  Mo.  366,  102  S.  W.  991; 
Mann  t.  Doerr,  222  Mo.  loc.  dt  19,  121  S. 
W.  86.  London  Jlner,  the  unsuccessful  de- 
fendant in  the  ejectment  suit,  has  proceeded 
under  the  statute,  and  bis  rights  In  this 
action  now  before  us  must  be  measured  by 
the  statute.  Not  only  so,  but  the  action  of 
the  circuit  judge,  his  corespondent  in  the 
pending  case,  must  likewise  be  ganged  by 
those  statutes.  Pertinent  to  the  case  Is 
another  section  of  the  chapter  pertaining  to 
ejectment  It  Is  section  2403,  B.  S.  1909,  and 
immediately  succeeds  the  sections  we  have 
quoted,  supra.  The  language  of  this  section 
is:  "An  Injunction  may  be  granted  to  stay 
the  plaintiff  from  taking  possession  of  the 
land  until  the  value  of  the  Improvements  la 
ascertained,  or  until  the  further  order  of 
the  court."  We  have  here  expressed  statu- 
tory authority  for  the  granting  of  an  injunc- 
tion In  cases  brought  under  these  statutes, 
and  this  we  do  not  understand  that  counsel 
for  relator  deny.  Their  contention  is  that 
the  judgment  which  we  have  quoted  is  not 
a  final  judgment  In  Injunction,  and  therefore 
should  not  have  been  entered  until  an  in- 
junction bond  had  been  given.  They  further 
contend  that  the  act  of  Judge  Foard  in 
granting  such  injunction  without  bond  was 
an  act  in  excess  of  his  authority  and  powers, 
and  therefore  one  to  be  reached  by  our  writ 
of  prohibition.  The  real  question  is,  Should 
this  order  or  judgment  by  way  of  injunction 
have  been  made  without  a  bond  having  been 
previously  given?  That  question  we  take 
next. 

[2]  2.  If  an  Injunction  bond  was  a  condi- 
tion precedent  to  the  granting  of  the  re- 
straining order  made  by  Judge  Foard  In  the 
case  pending  nisi,  then  the  entering  of  that 
order  was  beyond  the  lawful  jurisdiction  of 
that  court,  and  the  writ  of  prohibition  Ues. 
In  State  ex  reL  v.  Williams,  221  Mo.  loc.  cit 
266,  120  S.  W.  751,  upon  this  exact  question, 
this  court  said:  "In  view  of  the  reason  of 
the  statute  exacting  a  bond  as  a  condition 
precedent  to  the  granting  of  an  injunction, 
we  are  of  the  opinion  that  the  requirement 
of  it  goes  to  the  very  jurisdiction  of  the 
court,  and  that  an  injunction  under  the  stat- 
ute, without  requiring  the  bond  and  its  exe- 
cution and  approval  before  the  Issuing  of  the 
Injunction,  Is  and  would  be  in  excess  of  the 
jurisdiction  of  the  circuit  court;  that,  not- 
withstanding its  general  equity  powers,  the 
statute  must  control  and  be  held  to  modify 
and  regulate  its  jurisdiction,  and  when  the 
consequences  to  a  defendant  are  considered 
the  statute  is  a  wise  and  salutary  one,  and 
should  be  enforced.  On  this  point  our  opin- 
ion Is  that  the  respondent  m  issuing  his 
restraining  order  and  refusing  to  discon- 
tinue, set  aside,  or  annul  it  exceeded  his 
jurisdiction,  and  should  be  prohibited  from 
further  maintaining  said  temporary  Injunc- 
tion and  ordered  to  set  aside  the  same" 
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Gantt,  J.,  carefully  and  fully  collates  and 
discusses  all  the  cases  In  the  WllUams  Case, 
supra,  and  with  his  reasoning  we  are  satis- 
fled. 

Approaching  the  same  question,  but  from 
another  angle,  Reynolds,  P.  J.,  In  Akin  t. 
Rice,  187  Mo.  App.  loc.  dt  16T,  117  S.  W. 
659,  says :  "Under  our  statute,  the  court  had 
no  power  whatever  to  Issue  any  kind  of  a 
restraining  order  in  the  nature  of  an  Injunc- 
tion without  the  exaction  and  the  execution 
of  a  bond.  Section  3637,  Revised  Statutes 
1899,  specifically  provides:  'No  Injunction, 
unless  on  final  hearing  or  judgment,  shall  Is- 
sue In  any  case,  except  In  suits  Instituted  by 
the  state  In  its  own  behalf,  until  the 
plaintiff,  or  some  responsible  person  for 
him,  shall  have  executed  a  bond  with 
sufficient  security  or  sureties  to  the  oth- 
er party  In  such  sum  as  the  court  or 
judge  shall  deem  sufficient  to  secure  the 
amount  or  other  matter  to  he  enjoined,  and 
all  damages  that  may  be  occasioned  by  such 
Injunction  to  the  parties  enjoined,  •  •  • 
conditioned  that  the  plaintiff  will  abide  the 
decision  which  shall  be  made  thereon,  and 
pay  all  sums  of  money,  damages  and  costs 
that  shall  be  adjudged  against  him  If  the 
Injunction  shall  be  dissolved.'  The  authority 
of  the  courts  of  this  state  to  Issue  Injunctions 
is  coupled  with  the  obligation  to  exact  a 
bond.  The  statute  Is  not  to  be  evaded  or  frit- 
tered away  by  calling  that  which  Is  an  id- 
junction  by  any  other  name.  The  restrain- 
ing order  in  this  case  was  of  force  against 
all  of  the  defendants  until  It  was  dissolved 
and  a  further  injunction  refused  on  hearing 
of  the  motion  to  make  It  of  force  until  final 
hearing.  Who  can  doubt  that  a  disregard 
of  It  would  have  subjected  those  against 
whom  It  was  leveled,  and  who  were  bound  by 
It,  to  punishment  for  contempt,  exactly  as 
absolutely  as  if  It  had  been  termed  a  tem- 
porary injunction?  It  would  have  been 
treated  exactly  as  any  other  injunction.  We 
decline  to  follow  the  refinements  of  the  very 
able.  Industrious,  and  learned  counsel  for 
the  appellant  In  their  attempt  to  draw  a 
distinction  between  such  a  temporary  re- 
straining order  and  an  Injunction."  The 
statute  now  is  the  same  as  the  one  quoted  by 
onr  Brother  of  the  Court  of  Appeals.  In 
fact,  this  statute  has  been  In  force  since 
1835,  and  Its  purpose  Is  ably  discussed  by 
Martin,  Commissioner,  In  City  of  St  Louis  v. 
St.  Louis  Gaslight  Co.,  82  Mo.  loc.  clt  353. 
See,  also,  State  ex  rel.  v.  Williams,  supra, 
221  Mo.  loc.  clt.  265,  120  S.  W.  740. 

[3]  But  passing  to  the  case  In  hand.  Is  the 
order  made  in  the  case  nisi  an  Injunction 
order  within  the  meaning  of  the  Injunction 
statute,  supra?  If  It  is,  then  In  onr  judg- 
ment It  Is  an  order  in  excess  of  Jurisdiction, 
having  been  made  and  entered  without  the 
giving  of  a  bond.  In  other  words,  is  the  in- 
junction provided  for  by  section  1.'403,  B.  S. 
1909,  supra,  the  ejectment  act,  an  injunction 
vrlthln'  the  meaning  of  section  2522,  B.  S. 


1009,  in  the  Injunction  act?     Relator  con- 
tends that  it  is,  and  respondent  contra. 

[4,  C]  We  are  not  inclined  to  the  vle\^  that 
the  injunction  provided  for  by  section  2403 
of  the  ejectment  act  is  an  Injunction  falling 
within  the  strict  purview  of  section  2522  of 
the  Injunction  act  This  view  we  reach  upon 
a  full  consideration  of  the  statutes  governing 
ejectment  proceedings,  and  the  recovery  of 
the  value  of  improvements  placed  upon  the 
premises  In  good  faith.  Whilst  we  have  held 
that  under  certain  conditions  the  recovery 
for  Improvements  must  he  In  the  separate 
statutory  action,  and  that  this  statutory  ac- 
tion Is  an  Independent  suit,  yet  we  have  also 
held  that  such  suit  must  be  brought  In  the 
same  court  which  determined  the  ejectment 
suit  (Stump  V.  Hornback,  100  Mo.  272,  18  S. 
W.  37;  Falrchlld  v.  Creswell,  109  Mo.  29,  18 
S.  W.  1073;  Malone  v.  Stretch,  69  Mo.  25), 
and,  further,  that  such  action  cannot  be 
brought  after  eviction.  In  the  Malone  Case, 
supra,  Sherwood,  C.  J.,  said:  "Nor  do  we 
think  that,  although  the  statute  authorizes 
a  recovery  'In  a  court  of  competent  juris- 
diction' for  Improvements  made  in  good 
faith  upon  the  land  of  another,  this  language, 
thought  quite  broad.  Is  sufficiently  compre- 
hensive to  admit  of  a  suit  being  brought  in 
any  other  court  than  the  one  wherein  the 
recovery  In  ejectment  was  had.  And  we  are 
of  opinion,  also,  that  the  party  who  seeks 
compensation  for  Improvements  made  must 
do  this  anterior  to  the  time  of  his  eviction, 
and  If  he  delay  till  after  that  occurrence  his 
remedy,  at  least  so  far  as  an  action  at  law 
Is  concerned,  being  purely  statutory,  Is  lost. 
This,  we  think,  inferentially  evident  from 
the  case  referred  to,  and  from  the  law  on 
which  It  Is  based.  Taking  the  occupying 
claimant  provisions  as  a  whole.  It  seems 
quite  clear  that  the  true  theory  of  the  law 
Is  that,  where  a  claim  Is  made  for  compensa- 
tion for  Improvements,  all  the  statutory  eq- 
uities involved  in  that  dalm  must  meet  with 
adjustment  prior  to  the  occurrence  of  evic- 
tion, and  no  remedy  Is  conferred  by  the 
statute  on  the  party  making  Improvements, 
except  he  comply  with  its  terms.  These 
views  are  supported  by  the  decisions  of  the 
Supreme  Court  of  Iowa,  whose  statute  is 
similar  to  our  own.  Webster  v.  Stewart,  6 
Iowa,  401;  Claussen  v.  Raybum,  14  Iowa, 
136.  In  these  cases  it  was  held  that  a  party 
out  of  possession  could  not  maintain  an  ac- 
tion for  compensation  for  Improvements." 
And  in  Stump  v.  Hornback,  supra,  we  said: 
"The  Injunction  merely  operates  as  a  stay  of 
executing  a  writ  of  possession  until  the  value 
of  the  improvements  is  ascertained.  It  op- 
erates merely  as  a  supersedeas  as  in  case 
an  appeal  had  been  taken  from  the  judgment 
In  ejectment  The  statute  growing  out  of 
the  application  of  equitable  principles  should 
have  been  given  a  liberal  construction,  so  as 
to  do,  as  far  as  possible,  under  Its  provi- 
sions, complete  Justice  between  the  parties. 
Plaintiffs  apply  for  equitable  relief  under 
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the  statute,  and  themselves  obtain  an  Injnnc- 
tlon  preventing  defendants  itom  taking  pos- 
session of  the  land,  ^hlch  has  been  adjudged 
to  belong  to  them,  until  their  equitable  rights 
are  settled." 

The  statutes  seem  to  contemplate  that 
the  claimant  for  Improvements  remain  In 
possession  until  all  matters  are  settled;  for 
by  section  2404,  B.  S.  1909,  the  plaintlfT  in 
ejectment  may,  in  the  suit  for  improvements, 
elect  to  relinquish  the  land  to  "the  occupy- 
ing claimant"  and  recover  the  value  of  the 
land  outside  of  the  Improvements.  Again, 
by  section  2405,  If  the  plaintiff  consent 
thereto,  the  court  can  direct  that  the  oc- 
cupying claimant  take  the  land  and  pay  for 
it;  and  if  he  fails,  then  the  plaintiff  in 
ejectment  may  take  it,  discharged  of  plain- 
tifTs  lien  for  improvements.  Further,  by 
section  2402  the  land  may  be  divided  between 
them.  So  when  all  these  statutes  are  con- 
sidered it  is  evident  that  the  law  con- 
templates that  the  occupying  claimant  re- 
main In  possession  until  the  full  rights  of 
the  parties  are  determined  in  the  suit  for 
improvements.  Of  course,  he  is  not  relieved 
of  paying  rents  and  profits,  but  he  may  off- 
set these  by  the  value  of  his  Improvements 
and  recover  over  for  the  surplus.  Stump 
v.  Homback,  supra.  The  suit  for  ejectment 
and  the  suit  for  improvements  are  very  much 
entwined.  They  are  suits  between  the  same 
parties;  the  only  difference  being  that  the 
parties  are  reversed.  It  takes  the  two  pro- 
ceedings to  adjust  all  the  equities.  So 
whilst  we  have  held  that  the  statutory  action 
for  Improvements  is  an  Independent  action 
(and  in  the  broad  sense  it  is),  yet  It  is  one 
ancillary  to  or  In  aider  of  the  other,  and 
between  the  same  parties.  Viewing  the 
whole  matter,  we  are  impressed  with  the 
idea  that  the  Injunction  or  restraining  order 
provided  for  in  the  ejectment  statute  is  one 
which  does  not  fail  within  the  strict  letter 
of  the  Injunction  law.  It  Is  more  In  the  na- 
ture of  a  stay  of  the  writ  of  restitution  In 
the  ejectment  branch  of  the  case.  That  the 
court  could,  without  bond,  stay  the  writ  of 
restitution  in  an  ejectment  case  goes  with- 
out question.  To  my  mind  the  injunction 
mentioned  in  section  2403,  R.  S.  1909,  is 
nothing  more  than  a  stay  of  the  writ  of 
restitution,  and  because  the  ejectment  case 
and  the  statutory  action  for  Improvements 
are  so  closely  aligned  the  Legislature  per- 
mitted the  order  staying  the  writ  of  restitu- 
tion in  the  one  to  be  made  in  the  other. 
Great  harm  might  result  from  ousting  the 
occupying  claimant  before  the  adjustment  of 
all  rights. 

My  first  impression  of  this  case  was  that 
the  writ  of  prohibition  would  have  to  go,  but 
an  examination  of  the  cases  and  the  stat- 
utes has  changed  my  views.  As  above  In- 
dicated, I  am  Impressed  with  the  idea  that 
the  order  made  by  Judge  Foard  Is  not  one 
falling  within  the  letter  of  the  Injunction 


act,  and  if  not,  then  the  writ  of  prohibition 
should  be  denied. 

Let  the  order  to  show  cause  be  discharged, 
and  the  writ  of  prohibition  denied.  All 
concur. 


HAMILTON  v.  KANSAS  CITY  SOUTHERN 
BY.  CO. 

(Supreme  CSourt  of  Missouri,  Divisian  No.  1. 
May  31,  1913.) 

1.  CouBTS  (J  231*)— Jurisdiction— CoNSTTTO- 
TiONAL   Questions— Betxntion  of  Jdbis- 

DICTION. 

The  Supreme  Court  will  retain  jurisdiction 
of  a  cause,  where  the  constitatloDality  of  a 
statute  alleged  to  give  the  court  jurisdiction  had 
been  upheld  since  the  appeaL 

[Ed.  Note.— For  other  cases,  see  (3ourts,  Cent. 
Dig.  81  487,  491.  644,  64&-048,  650,  652-659, 
661 ;    Dec.  Dig.  i  231.»] 

2.  Cabbi£B8  ({  866*)— Ejxctioh  or  Pabsen- 

OKB— LlABIUTT. 

There  can  be  no  recovery  under  a  count 
in  a  petition  alleging  that  defendant  negligent- 
ly ejected  deceased  while  a  passenger,  and  in 
such  a  state  of  intoxication  as  to  be  unable  to 
care  for  his  own  safety,  at  a  place  which  was 
known  by  defendant  to  be  dangerous,  where  it 
was  shown  that  deceased  was  put  oS  at  a  flag 
station  while  intoxicated,  at  a  point  beyond 
his  destination ;  tliat  he  did  not  attempt  to  get 
lodgings  at  the  private  houses  there  located ; 
that  he  hired  a  boy  to  show  him  across  a  rail- 
road bridge  on  his  way  back  to  his  destina- 
tion; and  that  be  was  found  dead  a  mile  past 
the  flag  station,  near  the  railroad  tracks. 

[Ed.  Note.— For  other  cases,  see  CarncTS. 
Cent  Dig.  {  1454;   Dec  Dig.  t  366.*] 

3.  Nkqliqenck  (I  83*)— Last  Oleab  Chance. 

The  doctrine  of  last  clear  chance  is  predi- 
cable  upon  the  opportunity  to  avoid  injury  to 
another  who  negligently  or  otherwise  is  placed 
in  a  position  of  peril. 

[Eid.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  {  115;   Dec.  Dig.  i  83.*] 

4.  Bailboads  (S  369*)— Intebest  to  Pebsoit 
ON  Track— Lookout. 

It  is  not  the  duty  of  a  railroad  to  main- 
tain a  lookout  for  trespassers  on  its  tracks. 
If  such  persons  are  actually  seen,  the  carrier 
must  exercise  care  to  avoid  Injuring  them;  but 
until  they  are  observed  no  duty  arises. 

[Ed.  Note.— For  other  cases,  see  Bailroads, 
Cent  Dig.  {{   1259-1262;    Dec  Dig.  §  369.*] 

5.  Bailroads  (J  390*)— Injury  to  Person  ok 
Track— Last  Clear  (Thanoe. 

Where  it  was  shown  that  the  l>ody  of  de- 
ceased was  found  within  the  fenced  track  of 
defendant  railroad,  and  that  the  track  was  oc- 
casionally used  by  pedestrians  for  their  ron- 
venience,  but  nothing  to  show  that  defendant 
licensed  the  use,  or  any  reason  to  expect  any 
persons,  other  than  trespassers,  to  be  at  such 
point,  and  there  was  no  showing  that  defend- 
ant actually  saw  deceased,  there  is  no  evidence 
of  negligence  on  the  part  of  the  railroad  on 
which  to  l>ase  the  last  clear  chance  doctrine. 

[Ed.  Note. — For  other  cases,  see  Bailroads, 
Cent  Dig.  H  1324,  1325 ;    Dec  Dig.  {  390.*] 

6.  Evidence  ({  596*)— Inference  on  Infer- 
ence. 

Where  the  only  evidence  on  the  occasion 
tends  to  an  inference  that  deceased,  while  walk- 
ing on  a  railroad  track,  was  killed  in  the  night- 
time by  a  passing  train,  it  cannot  be  further 
inferred  that  he  was  seen  by  the  trainmen  in 


•For  other  casM  see  sune  topic  and  Bactlon  NUMBER  In  Dec.  Dig.  A  Am.  Dig.  Key-No.  Buies  *  Rop'r  Indezw 
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time  to  avoid  striking  him,  since  a  second  in- 
ference may  not  be  rested  on  a  first  inference. 
[Ed.    Note.— For   other   cases,    see    Evidence, 
Cent  Dig.  H  2444,  2445;    Dec.  Dig.  i  695.*] 

Appeal  from  Circuit  Court,  Newton  Coun- 
ty; F.  C.  Johnston,  Judge. 

Action  by  E.  E.  Hamilton  against  the 
Kansas  City  Southern  Railway  Company. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Reversed. 

Tbe  plaintiff  Is  the  widow  of  W.  3.  Ham- 
ilton, and  sues  for  Injuries  causing  his 
death  in  two  counts:  (1)  That  defendMit 
negligently  ejected  blm  from  its  train  while 
a  passenger  thereon,  and  in  such  a  state  of 
Intoxication  as  to  be  unable  to  care  for 
his  own  safety,  at  a  place  which  was  known 
by  defendant  to  be  dangerous.  (2)  That  her 
husband  was  killed  at  a  point  on  the  track  of 
defendant  midway  between  the  station  of 
Lanagan  and  the  flag  station  of  Madge  or  Elk 
Springs,  where  its  track  was  commonly  used 
as  a  pathway,  and  when  defendant  was 
under  the  duty  to  look  out  for  persons  so 
using  It,  and  where  be  was  killed  by  the  neg- 
ligent failure  to  stop  the  train  after  he  could 
could  have  been  seen  on  the  track  at  a  suffi- 
cient distance  to  have  stopped  tbe  train,  if 
that  duty  had  been  observed.  Tlie  answer 
was  a  general  denial  and  plea  of  contributory 
negligence  and  of  the  unconstitutionality  of 
the  statute  sued  upon. 

Tbe  evidence  for  the  plaintiff  was  that  her 
husband,  while  drunk,  became  a  passenger  on 
defendant's  road  at  Neosho,  about  7  o'clock 
p.  m.  June  15,  1908;  that  bis  ticket  read  to 
Lanagan,  a  town  south  of  Neosho;  that 
after  he  had  passed  his  point  of  destination 
be  was  assisted  from  the  train  at  a  flag  sta- 
tion, 2^  miles  farther  south,  known  as 
Madge  or  Elk  Springs.  It  was  about  9  o'clock 
when  the  train  reached  this  point.  There 
was  a  post  office  there,  but  no  ticket  office. 
Five  or  six  families  lived  there,  but  there 
was  no  hotel  or  boarding  house.  PlalntifTs 
husband,  although  drunk  at  tbe  time,  applied 
to  one  of  the  residents,  Mr.  Kinney,  for  the 
services  of  his  son  to  conduct  blm  across  a 
railroad  bridge,  800  feet  long  and  situated 
about  250  feet  north  of  the  town.  This  lad 
returned  after  he  had  performed  tbe  service, 
and  tbe  plaintlfTs  husband  was  not  thereaft- 
er seen  until  his  body  was  discovered  next 
morning  on  the  east  side  of  defendant's  track 
about  one  mile  from  tbe  flag  station,  or  half- 
way between  it  and  Lanagan.  The  body  gave 
evidence  that  the  deceased  had  been  struck 
and  killed  by  a  passing  train.  Only  two 
trains  passed  that  point  on  that  night,  one 
a  freight  at  11  p.  m.,  the  other  a  passenger 
at  11.45  p.  m.  There  was  no  evidence  which 
of  the  trains  caused  tbe  death  of  plalntiflr's 
basband.  When  discovered  on  tbe  morning 
of  June  16tb,  bis  body  was  lying  at  a  spot 
200  yards  north  of  a  lO-degree  curve  in  de- 
fendant's road,  and  which  would  have  been 


visible  to  a  person  on  tbe  lookout  of  a  north- 
bound train  at  a  greater  distance  than  200 
yards.  There  was  a  country  road  between 
Elk  Springs  and  Lanagan  which  crossed  sev- 
eiral  stret^ns,  some  of  which  were  not  forda- 
ble  at  the  time  of  the  accident.  Many  per- 
sons used  the  railroad  track  and  bridge  in 
going  from  Elk  Springs  to  Lanagan.  The 
defendant's  evidence  negatived  any  knowl- 
edge of  the  accident  and  tended  to  show  that 
Its  track  was  fenced,  and  trespassers  were 
warned  not  to  use  it 

At  the  conclusion  of  the  trial  the  Jury  re- 
turned a  verdict  for  $6,000.  Defendant 
moved  for  Judgment  nothwitlistanding .  the 
verdict,  on  tbe  ground  that  the  statute  under 
which  this  action  was  brought,  after  its 
amendment  in  1906,  was  violative  of  the 
federal  and  state  Constitutions  In  certain 
respects  pointed  out  in  Its  answer  in  tliis 
cause,  for  which  reason  defendant  prosecuted 
Its  appeal  to  this  court,  where  it  complains 
of  tbe  refusal  of  the  trial  court  to  sustain 
its  demurrers  to  the  evidence  and  tbe  giving 
and  refusing  Instructions  and  oth&r  matters, 
which,  if  necessary,  will  be  adverted  to  In 
the  opinion. 

Samuel  W.  Moore  and  Cyrus  Crane,  both 
of  Kansas  City,  and  O.  L.  Cravens,  of  Neosho, 
for  appellant  R.  M.  Sheppard  and  Hugh 
Dabba,  both  of  Joplln,  and  J.  A.  Sturges,  of 
PinevUle,  for  respondent. 

BOND,  J.  (after  stating  tbe  facts  as  above). 
[1]  1.  Tbe  constitutional  question  raised  in 
tbe  answer  touching  the  validity  of  the  Dam- 
age Act  as  now  amended  has  t>een  decided, 
since  this  appeal  was  taken,  contrary  to  tbe 
position  of  appellant  Surge  v.  Railroad,  244 
Mo.  76, 148  S.  W.  925.  Hence  we  retain  Juris- 
diction of  the  case,  which  we  would  not  do 
had  the  above  decision  been  rendered  at  the 
time  the  case  was  appealed.  Taylor  v.  Rail- 
way, 207  Mo.  loc.  cit  499,  105  S.  W.  740. 

[2]  2.  The  questions  decisive  of  this  appeal 
are  whether,  under  tbe  testimony  of  respond- 
ent and  the  legitimate  Inference  arising 
therefrom,  there  could  be  any  recovery  on 
either  of  the  grounds  alleged  in  her  petition. 
Tbe  deceased  was  not  ejected  from  the  train 
for  refusing  to  pay  fare,  or  any  misbehavior 
whilst  a  passenger.  He  was  simply  put  off 
at  a  flag  station  beyond  the  point  of  bis  In- 
tended destination  because  he  bad  failed  to 
leave  when  it  arrived  there.  He  was  not  left 
at  a  place  where  he  could  not  have  secured 
accomodation,  as  far  as  the  record  shows, 
nor  where  he  was  exposed  to  any  dangers 
which  would  not  beset  a  man  in  his  condi- 
tion elsewhere.  Indeed,  had  he  been  left  in 
a  traffic-crowded  thoroughfare  of  a  dty  be 
might  liave  been  exposed  to  greater  peril  than 
at  tbe  quiet  flag  station  wbere  be  was  landed. 
He  met  wltb  no  mishap  incident  to  the  place 
where  he  disembarked.    He  realized  bis  con- 
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dltlon  and  blred  a  young  person  to  conduct 
him  across  the  railroad  bridge,  whose  track 
he  desired  to  follow  until  he  reached  ,Lana- 
gan.  It  Is  indisputable  that  he  had  traveled 
this  track  for  a  mile  or  more  before  he  was 
injured.  Under  these  facta  no  cause  of  ac- 
tion arose  in  favor  of  his  widow  for  his 
being  left  at  the  flag  station,  for  the  reason 
that  it  was  not  a  place  unnecessarily  danger- 
ous to  an  Intoxicated  person;  nor  was  he 
injured  by  any  peril  to  which  he  was  exposed 
there.  The  case  clearly  does  not  fall  within 
the  rule  stated  in  the  authorities  quoted  by 
learned  counsel  for  respondent,  to  the  effect 
that,  "when  the  carrier  diacovers  that  one 
helpless  from  intoxication  is  upon  its  train 
without  right,  it  must,  in  selecting  a  safe 
place  to  put  him  off,  have  regard  to  his 
actual  condition,  physical  and  mental,  with- 
out any  reference  to  his  responsibility  for 
such  condition."  Haug  v.  Railway,  8  N.  D. 
23,  77  N.  W.  97,  42  I*  R.  A.  669,  73  Am.  St 
Rep.  727;  4  Elliott  on  Railways  (2d  Ed.)  § 
1637.  The  case  of  PhiUlps  v.  Railway,  211 
Mo.  419,  111  S.  W.  109,  17  L.  R.  A.  (N.  S.) 
1167,  124  Am.  St  Rep.  786,  14  Ann.  Oas. 
742,  cited  for  respondent  is  not  analogous. 
There  the  railway  had  agreed  to  treat  a  de- 
mented passenger  for  his  ailment,  whom  it 
brodght  from  Springfield  to  St  Louis  for 
tliat  purpose,  and  with  full  knowledge  of  his 
condition  turned  him  loose  upon  the  streets 
of  that  city  unattended,  and  with  no  notice 
to  his  family.  He  lay  down,  undressed,  on  a 
street  car  Une,  and  was  killed  by  one  of  Its 
trains.  It  was  correctly  ruled  that  the  case 
thus  made  should  have  gone  to  the  Jury, 
under  the  doctrine  that  the  carrier  was  "lia- 
ble for  such  injuries  as  would  naturally  be 
expected  to  follow  from  such  negligence,  and 
not  from  mere  remote  contingencies."  Id.  p. 
442.  In  the  case  at  bar  the  plaintiff's  hus- 
band was  not  demented  nor  drunk  to  stupe- 
faction. He  was  able  to  hire  a  guide  and 
walk  over  the  railroad  bridge  and  a  mile  of 
Its  track.  He  was  aware  of  his  condition. 
He  made  no  effort  to  stay  at  the  houses  of 
any  of  the  residents  of  the  flag  station,  but 
at  9  o'clock  at  night  began  a  Journey  of  two 
miles  to  the  town  of  Lanagan,  which  he  tiad 
passed  on  the  train,  and  after  accomplishing 
half  the  distance,  in  some  manner  wholly 
undisclosed  by  the  evidence,  he  was  killed  by 
a  passing  train.  It  is  evident  he  was  not 
injured  by  any  cause  existing  or  located 
where  he  got  off  the  train.  Our  conclusion 
is  that  on  the  first  count  of  the  petition  no 
case  was  made  for  the  Jury. 

[8-6]  3.  Neither  can  we  perceive  any  room 
for  the  application  of  the  last  clear  chance 
doctrine  relied  upon  in  the  second  count  of 
the  petition.  That  doctrine  Is  predicable  up- 
on the  opportunity  to  avoid  Injury  to  another 
who  negligently  or  otherwise  is  placed  In  a 
position  of  peril.  Bennett  t.  Railroad,  242 
Mo.  125,  146  S.  W.  433;  Klockenbrlnk  v. 
Railroad,  81  Mo.  App.  351,  and  cases  cited; 


B.  a,  172  Mo.  loc  dt  687,  72  8.  W.  900.  Un- 
less there  is  proof  (1)  that  the  party  sought 
to  be  charged  was  guilty  of  negligence,  and 
(2)  that  such  negligence  was  the  proximate 
cause  of  the  injury,  no  recovery  can  be  had. 
In  the  present  case  the  spot  wliere  the  body 
of  the  deceased  was  found  was  on  the  fenced 
track  of  the  defendant's  railroad.  That  the 
whole  track  between  Elk  Springs  and  Lana- 
gan was  occasionally  used  by  pedestrians  for 
their  convenience  or  when  the  country  road 
was  difficult  on  account  of  freshets  is  shown 
by  the  proof;  but  there  is  no  evidence  that 
the  defendant  licensed  this  use  of  its  tracks, 
or  liad  any  reason  to  expect  any  persons,  oth- 
er than  trespassers,  to  be  on  the  track  at 
the  spot  where  the  deceased  was  tdlled.  The 
law  does  not  make  it  the  duty  of  a  railroad 
to  maintain  a  lookout  for  trespassers  on  its 
tracks.  If  such  persons  are  actually  seen, 
the  carrier  must  exercise  due  care  to  avoid 
injuring  them;  but  until  they  are  observed 
no  duty  arises.  This  record  is  wholly  barren 
of  any  evidence  tending  to  show  that  the  de- 
ceased was  actually  visualized  by  any  serv- 
ant of  the  defendant  prior  to  the  accident; 
hence  there  Is  no  proof  of  negligence  on  the 
part  of  defendant  in  connection  with  the  in- 
Jury. 

Moreover,  the  plaintiff  is  barred  from  any 
recovery  in  this  case  for  another  reason, 
which  is  that  there  is  no  evidence  whatever 
Unking  the  negligence  of  defendant  (had 
there  been  any)  with  the  death  of  plaintiff's 
husband.  EQs  body  was  found  on  the  morn- 
ing after  two  trains  had  traversed  the  track 
he  was  last  seen  to  be  walking  on.  Hence 
It  is  legitimately  Inferable  that  he  was 
struck  by  the  train,  but  it  is  not  legitimately 
inferable  from  any  fact  proven  that  he  was 
seen  or  seeable  on  the  track  in  a  position  of 
peril  and  at  a  distance  sufficient  to  permit 
the  stoppage  of  the  train.  Such  an  infer- 
ence is  wholly  unsupported  by  any  fact  prov- 
en In  the  record.  The  only  way  It  could  be 
deduced  would  be  by  basing  It  on  the  infer- 
mice  of  his  being  killed  by  the  train ;  or,  In 
other  words,  resting  a  second  inference  upon 
a  first  inference.  This  is  not  permissible. 
Click  V.  RaUway,  57  Mo.  App.  loa  dt  104. 
and  cases  dted. 

In  order  to  bring  the  case  within  the  the- 
ory of  the  last  clear  chance  doctrine,  It  is 
necessary  that  there  should  be  evidence, 
positive  or  Inferential,  tliat  the  deceased  was 
upon  the  track,  lying,  standing,  or  sitting, 
for  a  time  prior  to .  the  injury  suffldently 
long  for  actual  or  constructlTe  sight  by  the 
persons  in  charge  of  the  train,  and  when  It 
was  at  a  distance  suffldently  great  to  permit 
It  to  be  stopped  before  striking  him.  There 
is  no  evidence  whatever  In  the  record  from 
which  these  facts  can  be  legitimately  In- 
ferred. And  as  they  cannot  rest  upon  a 
prior  inference  that  he  was  Idlled  by  the 
train,  arising  upon  proof  of  the  position  of 
Ills  body  and  the  blood  stains  on  the  track. 
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there  Is  nothing  in  the  case  by  which  they 
can  be  established. 

The  rule  is  elementary  that  inferences  can- 
not be  piled  npon  each  other,  bnt  every  In- 
ference must  be  a  rational  deduction  from 
a  fact  or  facts  In  proof.  And  while  it  is  trae 
that  there  may  be  a  concatenation  of  any 
number  of  Inferences  in  a  given  case,  each 
of  these  must  rest  on  its  own  facts,  and  no 
one  can  be  based  upon  another  or  a  preceding 
Inference. 

It  follows  that  even  If  there  bad  been  a 
duty  imposed  on  defendant  to  be  on  the  look- 
out for  the  presence  of  the  deceased  on  'its 
inclosed  track,  and  had  it  failed  to  observe 
that  duty,  still  there  is  nothing  in  the  proof 
adduced  on  the  trial  which  shows  that  the 
Injury  to  plaintiff's  husband  was  proximate- 
ly caused  by  such  negligence;  for  there  is 
no  legitimate  inference  that  the  deceased 
was  on  the  track  for  any  definite  period  of 
time  before  he  was  struck.  We  conclude 
that  no  recovery  should  have  been  allowed 
on  the  second  count  of  the  petition,  and  that 
the  trial  court  erred  in  overruling  the  de- 
murrer of  the  defendant  to  the  evidence. 

The  judgment  is  reversed.    All  concur. 


HISLOP  et  aL  V.  CITY  OF  JOPMN. 

(Supreme  Coait  of  Missouri,  Division  No.  1. 

May  31, 1913.) 

1.  MUNICIPAI-   COBPOBATIONS  (I   28*)— EXTBH- 
8I0N  OF  LlMTTB— StATUTKS— VAUniTT. 

The  proviso  in  Rev.  St  1899,  i  5762,  pro- 
viding that  the  mayor  and  council,  with  consent 
of  a  majority  of  the  legal  voters,  shall  have  pow- 
er to  extend  tbe  limits  of  the  city  over  territorv 
adjacent  thereto,  provided,  however,  that  all 
agTicnltnral  and  pasture  lands  in  excess  of  40 
acres  shall  be  exempt  from  taxation  for  city 
porposea,  etc.,  is  in  conflict  with  constitutional 
provisions  and  void. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  66-7B;  Dec.  Dig.  % 
29.»] 

2.  Statoteb  (I  64*)— Pamial  Iwvaliditt. 

Tbe  invalidity  of  the  proviso  in  Bev.  St 
1899,  §  B762,  providing  that  mayor  and  council, 
with  consent  of  a  majority  of  the  legal  voters, 
shall  have  power  to  extend  the  limits  of  the 
city  over  territory  adjacent  thereto,  provided, 
however,  that  all  agricultaral  and  pasture  lands 
in  excess  of  40  acres  shall  be  exempt  from  taxa- 
tion for  city  purposes,  etc.,  does  not  render  the 
whole  act  void,  as  there  is  no  essential  and  in- 
separable connection  in  substance  between  sub- 
ject of  extension  of  limits  and  taxation  or  ex- 
emption from  taxation. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  if  58-66,  195 ;    Dec  Dig.  i  64.*] 

8.  Municipal  Corpobationb  (I  83»)— Obdi- 
KAKCB8— Pbbsumption  as  to  Validitt. 
While  the  proviso  in  Rev.  St  1899,  {  S762, 
providing  that  tbe  mayor  and  council,  with  con- 
gent  of  a  majority  of  the  legal  voters,  shall  have 
power  to  extend  the  limits  of  the  city  over  terri- 
tory adjacent  thereto,  provided,  however,  that 
all  agricultaral  and  pasture  lands  in  excess  of 
40  acres  shall  be  exempt  from  taxation  for  city 
purposes,  etc.,  is  invalid,  it  does  not  destroy  tbe 
whue  act  and  it  will  be  presumed,  in  a  suit  to 
determine  the  validity  of  extension  proceedings. 


that  the  ordinance  not  shown  by  the  record  sub- 
mitted to  tlie  voters  tbe  question  as  to  the  pro- 
posed extension,  following  the  valid  portions  of 
the  section,  and  containing  no  provision  at- 
tempting to  exempt  property  from  taxation. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |§  81-97;  Dec.  Dig.  § 
83.*] 

4.  MxTinoiFAi.  CoBFOBAiioNs  (i  122*)— Obdi- 

NAITCES    —    REASONABLSITKSS    —    PBESUMP- 
TIONB. 

An  ordinance  which  is  within  the  statutory 
power  of  a  council  to  pass  will  be  presumed  rea- 
sonable and  valid  until  the  presumption  is  over- 
thrown by  evidence  clearly  showing  the  con- 
trary, and  this  presumption  is  equally  applica- 
ble to  limit  extension  ordinances,  under  Rev. 
St  1899,  i  5762. 

[Ed.  Note. — ^For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  U  281-289;  Dec.  Dig. 
§  122.*] 

6.  MCNICIPAI.  COBPOBAnONS    ({    122*)— Obdi- 

nanck8  —  rbabonablereaa  —  bubdxn  of 

Pboof. 

The  burden  of  proof  is  on  the  party  as- 
sailing an  ordinance  as  unreasonable. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  281-289;  Dec  Dig. 
§  lia.*] 

61.  MlTKICIPAI,  COBPOBATIONa  (8  33*)— BXTBH- 
SION  OF  LUOTK— CRBBASORABLBinCSS  —  EVI- 
DKNOK. 

In  a  limit  extension  proceeding  in  which 
2,100  acres,  one-third  of  which  was  platted  and 
containing  about  300  families,  was  annexed  to  a 
city  of  32,000  population,  evidence  held  insuffi- 
cient to  show  that  the  annexation  was  unrea- 
sonable or  fraudulent 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporationa,  Cent  Dig.  SI  81-97;   Dec.  Dig.  { 

7.  MURIOiPAL    COBPO&ATIONS   Q    83*)— LUOT 

Extension  Pboobkdings  —  w^avd  —  Evi- 

DXNCX. 

In  proceedings  to  set  aside  extension  of 
limits  of  a  city,  evidence  that  no  lights,  seWers. 
police,  etc.,  had  been  provided  for  the  annexed 
territory,  is  relevant  on  the  question  of  fraud  in 
the  extension. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  ft  81-97;  Dec.  Dig.  i 
38.*] 

Appeal  from  Circuit  Court,  Jasper  County ; 
H.  L>.  Bright,  Judge 

Action  by  Charles  Hislop  and  others 
against  City  of  Joplln.  From  a  Judgment- 
for  defendant,  plaintUb  aroeaL  -  Affirmed. 

Mooneyham  Sc  Shepherd,  of  Joplln,  tor  ap- 
pellants. Mercer  Arnold,  of  Joplln,  for  re- 
spondent 

BLAIB,  O.  PlalntiilB  are  resident  owners 
of  realty  in  a  tract  whidi  the  defendant  city 
attempted  in  1908  to  bring  within  ita  limits 
by  proceeding  under  section  5762,  R.  S.  1899. 
An  election  was  ordered  and  held,  and,  the 
requisite  majority  favoring  the  extension, 
the  result  was  by  ordinance  duly  passed  de- 
clared to  be  the  addition  to  the  city  of  the 
tract  involved.  City  taxes  were  assessed 
against  and  levied  upon  property  in  the  af- 
fected territory,  and  the  dty  officers  were 
threatening  and  attempting  to  enforce  their 
collection  when  this  suit  was  begun  by  plain- 
tUIs,  for  themselves  and  all  others  similarly 
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interested  and  situated,  to  enjoin  the  city 
from  proceeding  further  In  that  direction. 
The  petition  alleged  that  the  extension  was, 
on  enumerated  grounds,  unreasonable,  and 
that  section  5752,  B.  S.  1899,  was  unconsti- 
tutional and  void,  and  that  consequently  the 
assessment  and  levy  were  void  and  the  taxes 
unenforceable.  It  is  also  alleged  that  the 
effect  of  the  extension  is  to  work  a  fraud 
upon  the  rights  of  plaintiffs  and  others,  and 
further  tliat  resort  to  equity  is  necessary  in 
order  to  prevent  a  multiplicity  of  suits.  The 
case  was  submitted  on  plaintiffs'  evidence, 
and  the  trial  court  dismissed  the  bill  and 
rendered  Judgment  for  defendant 

1.  Section  5752,  R.  S.  1899,  provided  that: 
"The  mayor  and  council  of  such  dty,  with 
the  consent  of  a  majority  of  the  legal  voters 
of  such  city  voting  at  an  election  therefor, 
shall  have  power  to  extend  the  limits  of  the 
dty  over  territory  adjacent  thereto  »  *  • 
in  such  manner  as  in  their  Judgment  and 
discretion  may  redound  to  the  benefit  of  the 
city:  Provided,  however,  that  all  agricultural 
and  pasture  lands  In  tracts  in  excess  of  forty 
acres  In  such  city  shall  be  exempt  from  tax- 
ation for  city  purix>ses  untU  said  lands  are 
'  laid  off  into  lots  and  blocks  and  plats  of  the 
same  filed  for  record." 

[1,2]  The  proviso  In  this  section  conflicts 
with  constitutional  provisions  and  is  void. 
Whether  its  Invalidity  destroys  all  that  part 
of  the  section  concerning  limit  extensions  is 
another  question. 

As  tias  previously  been  pointed  out  (State 
ex  rel.  v.  Warden,  153  Mo.  310,  54  S.  W.  674), 
the  Legislature  In  1889  repealed  the  then 
existing  and  valid  section  (Laws  1887.  p.  66, 
{  2)  authorizing  cities  of  the  third  class  to 
extend  their  limits  and  made  a  futile  effort 
to  replace  it  with  section  1466,  R.  S.  1889,  in 
which  the  proviso  by  which  it  was  attempt- 
ed to  exempt  from  taxation  certain  agricul- 
tural and  pasture  lands  included  in  such  ew- 
tension  was  held  to  Invalidate  the  whole  of 
the  provision  authorizing  limit  extensions. 

In  aty  of  Westport  ex  rel.  v.  McOee,  128 
Mo.  152,  30  S.  W.  523,  and  Birch  v.  Platts- 
burg,  180  Mo.  413,  79  S.  W.  475,  the  constitu- 
tionality of  section  1580,  R.  S.  1880,  by  which 
section  cities  of  the  fourth  class  were  author- 
ized to  extend  their  limits,  was  drawn  in 
question.  That  section,  after  providing  a 
method  for  the  extension  of  limits  by  such 
cities,  contained  this  final  sentence:  "All 
agricultural  •  •  •  lands  Included  within 
the  corporate  limits  of  such  city  shall  be 
exempt  from  taxation  for  city  purposes  nn- 
til  they  have,  by  recorded  plats  or  sale,  been 
reduced  to  tracts  or  lots  of  five  acres  or  less." 

In  the  cases  cited  the  quoted  portion  of 
section  1580  was  held  unconstitutional,  but 
the  court  decided  its  Invalidity  did  not  af- 
fect the  remainder  of  the  section.  In  the 
first  of  these  cases  the  court,  in  discussing 
the  effect  of  the  partial  invalidity  of  section 
1580,  said:  "It  will  be  observed  that  no  con- 
dition is  annexed,  and  no  proviso  added,  by 


which  its  powers  over  any  territory  thus 
annexed  is  curtailed.  In  this  respect  it  dif- 
fers radically  and  sabstantially  from  the  act 
of  1887.  But  immediately  following  this 
provision  Is  another  which  exempts,  not  th« 
land*  included  in  the  extension  only,  but  "all 
tracts  of  agricultural  or  pastoral  lands  in- 
cluded within  the  corporate  limits  of  the 
city,'  which  exceed  five  acres  in  area.  Stand- 
ing thus,  the  two  provisions  are  distinct,  one 
relating  to  extension,  the  other  to  exemption 
from  taxation  without  reference  to  exten- 
sion." The  court  then  pointed  out  that  this 
section  first  contained  no  exempting  clause; 
that  in  1879  it  was  amended  by  adding  a  sen- 
tence by  which  it  was  attempted  to  exempt 
"all  agricultural  and  pastoral  lands  included 
in  tuch  ewtension; "  that  in  1889  this  was 
amended  (section  1580)  so  as  to  read  "All 
agricultural  or  {lastoral  lands  included  with- 
in the  corporate  limits  of  such  city";  and 
In  1891  the  entire  Invalid  provision  was  elim- 
inated and  proceeded:  "Can  it  be  said.  In 
view  of  this  history  of  this  provision,  that 
the  Legislature  would  have  denied  these 
cities  the  power  to  extend  their  limits,  unless 
the  unconstitutional  provisions  had  been  In- 
serted In  the  act?  Nothing  short  of  the  most 
positive  language  should  lead  us  to  such  a 
conclusion.  We  do  not  think  this  general 
exemption  Indicates  an  intention  to  deny  the 
right  of  extension,  but  was  simply  an  at- 
tempt of  the  Legislature  to  exempt  such 
property  generally,  because  we  must  go  fur- 
ther than  merely  to  hold  that  the  power  to 
extend  the  limits  was  dependent  upon  the 
exemption,  because,  as  It  now  appears,  we 
must  hold  that  the  L^ialature  would  have 
denied  the  power  of  Incorporation  altogether 
where  such  tracts  were  Included  In  the  city 
limits,  and  this  in  the  face  of  the  unconstitu- 
tionality of  the  exemption,  and  the  fact  that 
all  other  cities  were  permitted  to  extend 
their  limits  without  such  a  provision.  Our 
conclusion  is  that  the  exemption  Is  unconsti- 
tutional, and  that  the  power  of  extension  in 
this  charter  was  not  so  dependent  upon  It 
that  the  ordinance  incorporating  defendant's 
lands  within  the  city  should  be  held  void." 
In  discussing  this  same  section  In  Birch 
V.  Plattsburg,  supra,  this  court,  after  quoting 
the  general  rule  that  it  is  only  "where  the 
provisions  are  so  interdependent  that  one 
may  not  operate  without  the  other,  or  so  re- 
lated in  snbstance  and  object  that  It  is  im- 
possible to  suppose  that  the  Legislature 
would  have  passed  the  one  without  the  other, 
the  whole  must  fall"  by  reason  of  partial  In- 
validity, said:  "Applying  the  rule  to  the 
legislation  in  liand  (which  has  been  set  out 
at  length  to  demonstrate  the  fact),  the  con- 
clusion reached  seems  irresistible.  The  par- 
pose  of  the  Legislature  by  the  section  in 
question  to  confer  upon  cities  of  the  fourth 
class  the  power  to  extend  their  limits  is 
manifest  from  the  beginning  to  the  end  there- 
of. It  was  conferred  in  Uie  beginning,  be- 
fore this  obnoxloua  exemption  clause  was  in- 
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Jected  into  the  section,  and  has  been  contin- 
ued unimpaired  since  ttiat  clause  was  elim- 
inated. R.  &  1899,  S  6895;  Laws  1895,  p.  65. 
Tbe  clause  itself  is  an  Independent  one. 
The  other  proyisldns  of  the  section  are  not 
dependent,  in  any  manner  or  form,  on  the 
clause^  nor  is  it  dependent  upon  them,  but 
may  be  stricken  out,  leaving  the  remainder 
of  the  section  a  law  complete  in  Itself,  that 
may  be  executed  according  to  the  legislative 
intent" 

There  ia  this  difFerence  between  the  sec- 
tion (57^2,  R.  S.  1899)  under  consideration 
and  that  dealt  with  in  the  cases  mentioned, 
that  though  both  purport  to  exempt  all  ag- 
ricultural and  pasture  lands  of  certain  area 
within  the  entire  city  limits  and  not  merely 
those  within  the  extension  yet  in  section 
1580,  R.  S.  1889,  the  exempting  clause  con- 
sisted of  a  separate,  distinct,  and  unconnect- 
ed sentence,  while  in  section  6752,  R.  S. 
1899,  that  clause  Is  an  ordinary  proviso,  con- 
nected with  the  preceding  sentence  by  the 
words  "provided,  however." 

If  the  conclusion  reached  In  the  cases 
quoted  is  accepted  as  correct,  there  remains 
only  the  question  whether  this  difference  ren- 
ders inapplicable  the  rule  they  announce. 
It  la  established  law  that  the  mere  fact  that 
the  valid  and  Invalid  provisions  are  found 
In  the  same  section  is  not  conclusive  on  the 
question.  In  fact,  their  occurrence  In  the 
same  sentence  would  not  be  so.  The  ques- 
tion is  "whether  they  are  essentially  and  in- 
separably connected  in  substance."  1  Lewis' 
Sutherland  on  Statutory  Construction,  i  296. 

It  Is  clear  enough  that  the  section  contains 
valid  provisions  sufficiently  complete  to  be 
capable  of  enforcement,  though  the  invalid 
proviso  bad  been  omitted,  and  It  is  also  clear 
that  there  is  no  essential  and  inseparable 
connection  In  substance  between  the  subjects 
of  extension  of  limits  and  the  taxation,  or 
exemption  from  taxation,  of  agricnltural 
lands  in  the  city  at  large  that  the  two  can- 
not be  legislated  upon  separately.  It  would 
hardly  be  suggested  that  if  the  exempting 
clause  appeared  in  another  section  it  would 
invalidate  the  provisions  as  to  extensions, 
and,  as  shown  above,  it  has  been  expressly 
held  not  to  do  so  when  it  appeared  in  a  dis- 
tinct sentence  In  the  same  section  with  such 
provisions^  The  effect  of  that  ruling  was, 
alao,  that  the  exemption  was  not  the  induce- 
ment for  the  whole,  and  that  It  was  not  un- 
reasonable to  presume  the  Legislature  would 
have  passed  the  valid  part  even  though  the 
invalid  portion  had  been  stricken  out 

The  right  to  extend  their  limits,  without 
exemptions  from  taxation,  previously  had 
been  accorded  to  cities  of  the  third  and  oth- 
er classes  and  is  accorded  them  now.  Pro- 
visos are  usually  held  to  refer  to  the  im- 
mediately preceding  subject-matter,  but  the 
substance  of  tb^  proviso  In  section  5752,  in 
80  far  as  It  affects  agricultural  lands  with- 
in the  nnextended  dty,  bears  no  real  rela- 
tion to  the  idea  of  extension  at  all.     The 


preceding  part  of  the  section  deals  with  the 
jurisdiction  and  limits  of  the  unextended  dty 
as  well  as  extension  of  the  limits,  and  the 
language  of  the  proviso  is  as  applicable  to 
the  original  as  to  the  extended  limits.  Is 
It  reasonable  to  say  the  section  means  that 
all  lands,  agricultural  and  others,  in  cities 
of  the  third  class,  are  to  be  taxed  alike  un- 
til the  limits  are  extended  and  then  desig- 
nated agricultural  and  pasture  lands,  previ- 
ously taxed.  In  the  original  limits  as  well 
as  within  the  extension,  are  to  be  exempted? 
This  Is  the  meaning  which  must  be  given 
It  if  the  proviso  is  limited  strictly  to  the 
preceding  sentence  and  construed  as  a  con- 
dition upon  which  the  Legislature  granted 
such  cities  power  to  extend  their  limits.  The 
more  natural  construction  seems  to  be  that 
the  Legislature  simply  undertook  to  exempt 
certain  lands  from  taxation  whether  the 
limits  were  extended  or  remained  unchanged 
— a  general  exemption  to  be  applicable  at  all 
times  in  cities  of  the  third  class. 

Accepting  this  as  the  more  reasonable  con- 
struction, and  keeping  In  mind  the  fact  that 
by  section  6752  the  Legislature  was  provid- 
ing for  the  continuation  and  Incorporation 
as  well  as  the  extension  of  cities  of  the 
third  class,  it  does  not  seem  reasonable  to 
say,  in  view  of  what  seems  to  have  been 
the  dominant  legislative  purpose  in  enacting 
the  section  mentioned,  that  the  court  can 
presume  the  valid  portion  of  the  section 
would  not  have  been  enacted  had  the  Leg- 
islature been  aware  of  the  invaliditx  of  the 
proviso  or  If  it  had  been  stricken  out  The 
purpose  to  exempt  agricultural  lands  within 
dtles  before  thdr  limits  should  be  extended 
is  as  clear  as  the  purpose  to  exempt  like 
lands  within  extensions,  and  the  former  can- 
not well  be  said  to  be  an  appropriate  com- 
pensation or  Inducement  for  the  grant  of  the 
power  to  extend  the  limits.  How  it  could 
so  operate  in  the  legislative  mind  is  not  easi- 
ly comprehensible.  The  legislative  motive,  so 
far  as  this  part  of  the  attempted  exemption 
Is  concerned,  was  not  to  condition  the  power 
to  extend  limits,  but  simply  to  grant  an  ex- 
emption from  taxation.  That  being  the  mo- 
tive prompting  the  enactment  of  the  pro- 
viso In  so  far  as.lt  affected  the  agricultural 
lands  already  Included  within  dtles  of  the 
third  class,  it  would  seem  reasonable  to  as- 
cribe the  whole  proviso  to  it  The  language 
of  the  proviso  Is  general.  There  are  no  spe- 
cial words  applicable  solely  to  exemptions 
within  extensions  of  limits.  There  being  an 
apparent  reason  for  the  proviso  which  dear- 
ly explains  its  enactment  In  part  and  la  also 
applicable  to  explain  the  whole.  It  would  be 
exhibiting  great  anxiety  to  overthrow  leg- 
islation for  this  court  to  engage  In  a  search 
through  the  general  language  of  the  proviso 
for  some  separable  motive  for  Its  enactment 
in  so  far  as  it  affects  agricultural  lands 
toitMn  extetuiont,  whereby  to  undermine  the 
whole  provision  for  ext^ding  dty  limits. 
Interpreted  as  a  simple  effort  to  exempt 
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from  taxation  certain  lands  witbln  tMrd- 
dass  dties,  the  Invalid  proviso  cannot  rea- 
sonably be  said  to  bear  such  a  relation  to 
the  remainder  of  the  section  that  the  pro- 
vision as  to  extension  of  limits  must  falL 

[3]  The  ordinance  submitting  to  the  voters 
the  question  as  to  the  proposed  extension  is 
not  In  the  record,  and  it  will  be  presumed 
it  followed  the  valid  portion  of  section  5752 
and  contained  no  provision  attempting  to 
exempt  any  property  from  taxation. 

[4-8]  2.  It  is  argued  that  the  extension 
was  nnreasonable  and  therefore  Invalid. 

Since  it  was  within  the  statutory  power 
of  the  council  to  provide  by  ordinance  for 
the  extension  of  the  dty  limits,  the  particu- 
lar ordinance  here  Involved  is  presumed  to 
be  reasonable  and  valid  until  that  presump- 
tion is  overthrown  by  evidence  which  clearly 
shows  the  contrary,  and  courts  will  not  "look 
closely  into  mere  matters  of  judgment  where 
there  may  be  a  reasonable  difference  of  opin- 
ion." City  of  8t  Louis  V.  Weber,  44  Mo. 
loa  dt  550;  Oopeland  v.  St  Joseph,  126 
Mo.  loc.  dt.  431,  29  S.  W.  281;  2  Dillon  on 
Mnn.  Corps.  {  649.  The  burden  was  upon 
plaintiffs  to  prove  facts  dearly  establishing 
the  unreasonableness  of  the  ordinance  as- 
sailed. 

In  State  ex  inf.  v.  Kansas  City,  233  Mo. 
loc.  dt  218,  134  S.  W.  1022,  this  court  ap- 
proved the  condusions  of  law  arrived  at  by 
the  Commissioner,  Judge  Kimbrough  Stone, 
wherein,  quoting  from  a  case  he  pointed  out 
had  theretofore  been  approved  by  this  court 
he  held  that  the  rule  to  be  applied  in  deter- 
mining the  reasonableness  of  an  extension  of 
dty  limits  Is:  "(1)  That  the  dty  limits  may 
reasonably  and  properly  be  extended  so  as 
to  take  in  contiguous  lands:  (1)  When  they 
are  platted  and  held  for  sale  or  use  as  town 
lots ;  (2)  whether  platted  or  not  If  they  are 
held  to  be  brought  on  the  market  and  sold 
as  town  property  when  they  reach  a  value 
corresponding  with  the  views  of  the  owner ; 
(3)  when  they  furnish  the  abode  for  a  dense- 
ly settled  community,  or  represent  the  actual 
growth  of  the  town  beyond  its  legal  bound- 
ary ;  (4)  when  they  are  needed  for  any  prop- 
er town  purpose,  as  for  the  extension  of  Its 
streets  or  sewer,  gas  or  w^ter  system,  or  to 
supply  places  for  the-  abode  or  business  of 
its  residents,  or  for  the  extension  of  needed 
police  regulation;  and  (5)  when  they  are 
valuable  by  reason  of  thdr  adaptability  for 
prospective  town  uses.  •  •  • "  Some  ad- 
ditional grounds  are  also  stated. 

By  the  census  of  1910  Joplin  was  found 
to  have  over  32,000  inhabitants,  and  In  the 
18  years  preceding  the  extension  assailed  had 
increased  in  population  nearly  250  per  cent 
The  area  of  the  dty  prior  to  the  extension 
of  its  limits  In  1908  is  not  shown,  but  the 
extension  brought  into  the  city  about  2,100 
acres,  approximately  one-third  of  which  had 
been  platted.  One  of  the  plaintiffs  estimated 
the  population  of  the  extension  at  about  300 
families.'  The  evidence  as  to  the  manner  In 


which  this  population  was  distributed  over 
the  extension  Is  very  meager,  and  it  does 
not  appear  where,  with  reference  to  the 
old  limits,  the  most  of  these  families  live. 
Whether  the  district  of  the  original  dty  ly- 
ing adjacent  to  the  extension  is  a  residential, 
business,  or  mannf&cturlng  district  is  not 
shown.  Whether  the  lands  In  the  extension 
yf&ce  needed  for  dty  purposes  is  neither  dis- 
proved nor  proved  by  the  evidence.  There 
Is  little  or  no  evidence  either  way  upon  the 
question.  There  was  almost  no  evidence  as 
to  how,  by  whom,  or  for  what  purposes  the 
platted  and  unplatted  lands  are  held,  and 
whether  the  latter  are  to  be  brought  on  the 
market  as  town  property  when  they  attain  a 
value  the  owners  think  satisfactory  was  not 
shown.  Neither  the  value  of  the  lands  in- 
cluded nor  the  extent  to  whldi  that  value 
depended  upon  their  adaptability  for  dty 
purposes  is  discoverable  from  the  record, 
nor  does  it  appear  that  they  are  not  needed 
to  supply  places  for  the  abode  and  business 
of  residents  of  the  town. 

These  questions  were  proper  ones  for  con- 
sideration by  the  council,  and  It  will  be 
presumed  to  have  passed  upon  them  in  reach- 
ing its  conclusion  to  submit  the  proposed  ex- 
tension to  the  voters  and  wUl  be  presumed 
to  have  conduded  on  the  existing  facts  that 
for  one  or  more  of  the  reasons  enumerated 
the  lands  within  the  proposed  extension 
might  lawfully  be  added  to  the  dty.  It  Is 
presumed  that  the  council  acted  reasonably. 
In  view  of  these  considerations,  the  trial 
court  could  not  well  hold  that  the  coundl 
acted  unre<uona1)lv  until  evidence  of  the 
facts  and  conditions  were  adduced  which  dis- 
dosed  that  the  council  attempted  to  include 
lands  which  It  had  no  lawful  right  to  In- 
clude. The  mere  possibility  of  nnreasonable 
action  is  not  a  sufficient  answer  to  the  pre- 
sumptions mentioned.  The  burden  was  upon 
plaintiffs  to  show  a  lack  of  lawful  reason  to 
support  the  coundl's  action  before  the  ex- 
tension  could  be  held  invalid  (St  Louis  t. 
Theater  Co.,  202  Mo.  loc.  dt  701,  100  S.  W. 
627),  and  this  rule  is  as  applicable  to  a 
limit  extension  ordinance  as  to  any  other 
(Copeland  v.  St  Joseph,  supra). 

[7]  It  is  said,  however,  that  lights,  sewers, 
police,  etc.,  have  not  been  provided  In  the 
newly  acquired  territory  and  this  avoids  the 
ordinance.  On  the  question  of  fraud  this 
evidence  is  rdevant;  but  in  this  caae  the 
evidence  Indicates  plaintiffs  and  others  kept 
up  a  conQnuIng  agitation,  against  the  exten- 
sion, both  before  and  after  the  election  and 
organized  and  raised  funds  to  test  its  va- 
Udlty. 

This  suit  was  actually  begun  Mardi  1, 
1909,  and  in  considering  the  evidence  of  de- 
lay In  Improving,  lighting,  and  policing  the 
extension  during  the  six  months  between  the 
passage  of  the  ordinance  declaring  the  re- 
sult of  the  election  and  the  commencement  ot 
this  suit  It  better  accords  with  the  presump- 
tion of  right  action  to  ascribe  that  delay  to 
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tbe  public  agitation  against  tbe  extension 
and  tbe  threatened  and  impending  suit  to 
test  Its  validity  than  to  fiand  on  tlie  part 
of  the  council,  even  U  it  be  conceded  a  de- 
lay for  six  months  might  tinder  other  cir- 
cumstances Justify  an  inference  of  fraud. 
The  trial  court  did  not  draw  the  Inference 
of  fraud,  and  there  is  no  good  reason  for 
holding  It  erred  In  falling  to  do  so. 

Under  the  applicable  rules  of  law,  this 
court  is  not  In  position  to  say  that  the 
trial  court  erred  in  finding  that  on  the  cred- 
ible evidence  adduced  there  was  no  sufficient 
showing  of  the  unreasonableness  of  the  ex- 
tension ordinance. 

The  Judgment  Is  affirmed. 

BROWN,  C,  concurs  In  the  result 

PESR  CURIAM.  The  foregoing  opinion  of 
BIiAIR,  C,  Is  adopted  as  the  opinion  of  the 
court    All  the  Judges  concur. 


OUMMINGS  V.  PARKB3B  «t  al. 

(Supreme  Court  of  Missouri,  Division  No.  1. 
May  31, 1913.) 

1.  CoRPo&iTioRS  ({  430*)— Sau  of  Assets— 
Nkw  Cobforatioh  —  Inteblockiho  Dibec- 
TOBB— Trust. 

Where  a  fish  dub  corporation,  bring  unable 
to  renew  a  lease  ot  its  grounds,  sold  its  proper- 
ty to  another  corporation  having  the  same  di- 
rectors with  the  congfent  of  all  Its  fitockholden 
except  plaintiff  for  full  value,  plaintiff  was  not 
entitled  to  have  the  conveyance  vacated  on  the 
ground  of  fraud,  in  the  alxience  of  any  proof  of 
actual  fraud,  on  the  theory  that  the  fiah  club 
corporation's  directors  were  in  fact  trustees  and 
in  effect  transferred  the  property  to  themselves. 
[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  H  1740,  1741;    Dea  Dig.  §  430.*] 

2.  COBPOKATIONB  (S  404*)— DiBEOTOBS  —  SALE 
OF  COBFOBATS  PbOFEBTT. 

While  directors  of  a  corporation  are  trus- 
tees as  to  the  corporation's  property  and  as 
against  stockholders,  the  dealings  between  cor- 
porations having  interlocking  directors  or  deal- 
ings with  such  directors  anent  corporate  proper- 
ty will  be  critically  scrutinized,  yet  the  direc- 
tors of  a  solvent  corporation  which  is  a  going 
concern  and  laboring  under  no  vital  distress  as 
to  its  corporate  life  may  dispose  of  all  of  its 
corporate  property  without  tbe  unanimous  con- 
sent of  its  stockholders,  provided  the  transac- 
tion is  accomplished  in  good  faith. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  i§  1626-1628,  1633-1639 ;  Dec.  Dig. 
1404.*] 

3.  Cobpobatiors  (S  404*)— Sale  of  Assets- 
Good  Fafth. 

Where  a  fish  dub  corporation  operated  for 
the  benefit  of  its  members  and  perfectly  solvent 
was  unable  to  obtain  a  further  lease  of  its  game 
preserve  property  and  its  buildings  were  in  need 
of  repair,  a  sale  thereof  by  tbe  corporation's  di- 
recton  to  another  corporation  which  was  able 
to  obtain  a  new  lease,  for  full  value,  was  in  good 
faith  and  valid  as  against  the  rights  of  a  minor- 
ity stockholder. 

[EM.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  H  162S-1628,  1633-1639 ;  Dec.  Dig. 
§404.*]       "  "• 


Appeal  from  Circuit  Court  St  Obarles 
County;  James  D.  Barnett,  Judge. 

Action  by  Constantlne  8.  Cummlugs  afainst 
Herbert  L.  Parker  and  others.  Judgment  for 
defendants,  and  complainant  appeals.  Af- 
firmed. 

Among  the  authorities  cited  by  appellant 
were  the  following:  Hannerty  v.  Standard 
Theater  Co.,  109  Mo.  310,  19  S.  W.  82 ;  Feld 
r.  Roanoke  Investment  Co.,  123  Mo.  613,  27 
S.  W.  635;  HUl  v.  Gould,  159  Mo.  106,  30  S. 
W.  181;  Keokuk  Packet  Co.  v.  Davidson,  95 
Mo.  467,  8  S.  W.  645;  Bent  v.  Priest,  86  Mo. 
475;  Sonlard  v.  City  of  St  Louis,  36  Mo. 
646 ;  Glover  v.  Bond  Investment  Co.,  138  Mo. 
408,  40  S.  W.  110. 

Those  cited  by  the  respondent  and  refer- 
red to  In  the  opinion  are  the  following: 
The  right  and  Interest  of  the  Game  and  Fiah 
Club  in  and  to  the  shooting  grounds  having 
terminated  by  the  expiration  ot  its  lease 
thereon,  it  was  competent  for  a  majority  of 
the  stockholders  to  sell  the^  remaining  proi>- 
erty,  which  had  been  acquired  and  used 
merely  as  an  adjunct  to  the  shooting  grounds, 
notwithstanding  tbe  protest  of  the  plaintiff. 
Tanner  y.  LlndeU  Railroad,  180  Mo.  1,  79  S. 
W.  155,  108  Am.  St  Rep.  634;  2  Cook  on 
Corporations  (5th  Ed.)  {  670,  p.  1564;  Bar- 
tholomew V.  Rubber  Co.,  69  Conn.  521,  38 
Atl.  45,  61  Am.  St  Rep.  57.  The  sale  hav- 
ing been  authorized  by  a  majority  of  the 
stockholders,  at  a  stockholder's  meeting,  is 
not  constructively  fraudulent  by  reason  of 
the  fact  that  the  stockholders  who  voted  for 
it  were  also  members  of  the  purchasing  cor- 
poration.   Nye  y.  Storer,  168  Mass.  63,  46  N. 

B.  402;  BJomgaard  v.  Bank,  49  Minn.  487, 
62  N.  W.  48;  U.  S.  Steel  Corporation  v. 
Hodge,  64  N.  J.  Bq.  807,  64  AU.  1,  60  L.  R. 
A  742 ;  Alexander  v.  Williams,  14  Mo.  App. 
13;  Kitchen  v.  Railroad,  69  Mo.  224;  Bank 
V.  Big  Muddy  Iron  Co.,  97  Mo.  38,  10  8.  W. 
865;  Hill  y.  Gould,  129  Mo.  106,  30  S.  W. 
181;  Butler  v.  Land  &  Mining  Co.,  139  Mo. 
467,  41  8.  W.  234,  61  Am..  St  Rep.  464;  Twin 
Lick  OU  Co.  y.  Marbury,  91  U.  S.  687,  23  L. 
Ed.  328;  Hill  v.  Nlsbet  100  Ind.  341;  Cop- 
sey  v.  Bank,  133  Cal.  667,  66  Pac.  7,  204,  85 
Am.   St  Rep.   238;    Rogers  v.   RaUroad,  33 

C.  C.  A.  517,  91  Fed.  290;  Gamble  v.  Water 
Co.,  123  N.  T.  91,  25  N.  B.  201,  9  L.  R.  A. 
627;  Transportation  Co.  y.  Beatty,  L.  R.  12 
App.  Cas.  680. 

M'  McKeag,  for  appellant  Ferris,  Zum- 
balen  &  Ferris,  of  St  Louis,  for  respond- 
ents. 

LAMM,  J.  This  is  a  suit  in  equity  at  the 
Instance  of  a  stockholder  to  set  aside  a  con- 
veyance made  by  one  corporation  to  another 
and  to  appoint  a  receiver  and  wind  up  tbe 
affairs  of  the  grantor  corporation.  From  a 
Judgment  for  defendants  on  the  merits  at  a 
trial  before  Judge  Barnett  as  chancellor  in 
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the  St  Charles  circuit  court,  after  hearing 
plaintiff's  evidence  alone,  plaintiff  appeals. 

Two  corporations  are  Involved,  one  we  will 
call  "Fish  Cluh,"  the  other  "Shooting  Club" ; 
a  certain  Realty  Company  also  figures  In  the 
record  (whether  It  has  stockholders  or  is  in- 
corporated is  dark).  The  Realty  Company 
is  not  sued,  Fish  and  Shooting  Clubs  are  par- 
ties defendant,  the  individual  defendants  are 
the  directors  of  Fish  and  Shooting  Clubs 
(the  personnel  of  each  directorate  being  the 
same).  Plaintiff  Is  a  stockholder  In  Fish 
Club  and  Is  a  "member"  of  Realty  Company, 
but  Is  not  a  stockholder  in  Shooting  Club. 
At  a  certain  time  In  1008,  Fish  Club  made  a 
conveyance  of  its  clubhouse  on  the  banks  of 
the  Mississippi,  with  Its  appurtenances,  to 
Shooting  Club.  It  is  of  that  conveyance 
plaintiff  complains;  fraud  being  the  grava- 
men of  his  cause  of  action.  No  assignment 
of  error  here  calls  for  the  reproduction  of 
the  pleadings,  hence  the  case  may  proceed 
on  appeal  on  the  theory  they  were  sufficient 
to  permit  the  Introduction  of  the  evidence 
and  grant  relief  if  fraud  was  proved. 

On  the  facts,  the  case  is  this: 

In  1888  one  Gallagher  owned,  say,  1,800 
acres  of  land  and  water  In  St  Charles  coun- 
ty which,  we  will  assume,  were  likely  for 
^hlng  and  bunting.  At  that  time  about 
30  hunting  and  fishing  gentlemen  of  St 
Louis,  including  plaintiff,  with  an  eye  to 
that  tract  and  presumably  clubable  men, 
took  stock  in  and  organized  a  corporation, 
named  the  Dardenne  Game  and  Fish  Club, 
with  a  capital  at  the  outset  of  $5,000  divid- 
ed Into  26  shares,  presently  increased  to 
$6,000  divided  into  30  shares,  with  the  char- 
ter purposes  following,  to  wit:  "To  purchase, 
obtain,  lease,  own,  control,  sell,  or  otherwise 
dispose  of  such  tract  or  tracts  of  land,  or 
spaces  of  water  as  might  be  suitable  for  wild 
or  tame  birds,  game,  animals,  and  fish;  also 
such  licenses  or  privileges  for  hunting,  shoot- 
ing, fishing,  catching  or  preserving  such  birds, 
game,  animals  and  fish  on  suitable  lands  or 
waters;  to  stock  such  land  and  waters,  and 
acquire  and  enjoy  the  product  and  profit 
thereof;  to  acquire,  buy,  build,  lease  and  have. 
In  connection  with  such  lands  and  waters, 
houses,  boats  or  other  appropriate  convey- 
ances and  appliances;  to  keep  and  maintain 
a  clubhouse  or  clubhouses  at  the  city  of  St. 
Louis  or  where  said  lands  and  waters  may 
be,  with  all  suitable  sustenance,  furniture 
and  comforts  for  the  use  of  the  members 
thereof ;  and  to  control  all  of  the  property  and 
business  of  the  corporation  by  such  by-laws, 
rules  and  regulations  as  it  might  adopt,  or 
authorize  the  directors  to  adopt  including 
making  of  assessments  for  yearly  dues,  not 
to  exceed  $1(X>.00  on  each  member  for  one 
year,  with  all  powers  conferred  by  law  or 
incident  thereto." 

Pursuant  to  those  charter  purposes,  Fish 
Club  bought  from  Gallagher  a  llttie  the  rise 
of  two  acres  of  land  adjacent  to  bis  1,800- 


acre  tract  and  at  the  same  time  leased  from 
him  the  latter  tract  or  at  least  the  exclusive 
hunting  and  fishing  rights  thereon,  for  a 
term  of  ten  years.  The  fish  was  theirs  and 
the  game  was  theirs — provided  they  oonid 
take  the  one  or  shoot  the  other,  a  distinc- 
tion with  a  difference  as  shrewd  observers 
have  remarked.  Fish  Club  paid  $300  for 
the  two  acres  and  took  a  deed.  By  its  lease 
it  contracted  to  pay  a  rental  on  the  Gal- 
lagher 1,800-acre  tract  of  $600  a  year.  Pies- 
enUy  It  ballt  a  clubhouse  and  appurtenant 
outbuildings  on  the  two  acres  at  an  outlay 
of,  say,  $3,000,  and  became  the  owner  of 
some  boats  and  other  fishing  and  hunting  In- 
cidentals. 

For  the  ten  years  next  following,  Fisb 
Club  k^t  and  performed  its  lease  with  Gal- 
lagher, and  as  headquarters  for  its  corpo- 
rate purposes  occupied  Its  clubhouse.  At 
the  end  of  Its  first  term,  the  Gallagher  lease 
was  renewed  for  a  like  term  with  like  con- 
ditions, and  the  renewed  lease  was  also  kept 
and  performed  by  Fish  Club.  The  second 
term  expired  In  1908,  and  at  about  that  time 
Realty  Company  was  bom;  whether  (as  said) 
it  was  a  corporation  issuing  stock  to  Its  mem- 
bers, or  was  some  form  of  unincorporated 
voluntary  association,  we  do  not  know. 
Neither  its  capital,  purpose,  or  organization 
is  disclosed.  With  some  few  exceptions, 
the  members  of  this  Realty  Company  (includ- 
ing plalntift)  were  also  stockholders  of  Fish 
Club.  At  or  before  the  expiration  of  the 
term  of  said  renewed  lease,  this  Realty  Com- 
pany became  owner  in  fee  of  said  1,800-acre 
tract  by  purchase  from  Its  then  owner.  At 
abont  the  same  time  the  other  corporate 
defendant  the  Dardenne  Shooting  Club,  was 
oiganized.  Its  capital  stock  is  not  disclosed, 
nor  are  its  corporate  purposes  defined.  But 
the  case  travels  below  and  here  on  Implied 
concessions  that  the  latter  ran  on  the  lines 
of  those  of  Fish  Club.  With  a  few  excep- 
tions (one  of  whom  was  plaintiff),  it  had  the 
same  stockholders. 

Outside  the  testimony  of  the  one  witness, 
put  on  the  stand  by  plaintiff,  there  was  no 
oral  testimony  introduced.  Read  Into  the 
case,  during  the  progress  of  this  witness* 
testimony,  were  certain  Instruments,  to  wit 
leases  and  deeds  (the  terms  of  which  have 
been  sufficiently  stated  already)  and  the 
proceedings  of  one  stockholders'  meeting  of 
Fish  Club  (of  which  more  hereafter),  to- 
gether with  the  proceedings  of  its  board  of 
directors  of  a  certain  date. 

The  case  on  some  phases  was  darkly  de- 
veloped. Doing  the  best  we  can  with  the 
record,  we  take  the  facts  to  be  that  at  some 
time  in  the  history  of  Fish  Club,  near  the 
close  of  the  renewed  lease,  a  question  arose 
what  It  should  do  with  its  two  acres  and  its 
clubhouse  appurtenances.  This  In  view  of 
the  fact  that  for  reasons  wholly  dark  Fish 
Club  either  could  not  would  not  or  did  not 
get  a  renewal  of  the  lease  on  its  fishing  and 
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hnntbig  preserves,  now  owned  by  Realty 
Company,  and  tbe  question  was  (not  whether 
It  would  sell  at  aU,  but)  whether  it  would 
sell  to  Realty  Company  or  to  Shooting  Club. 
It  seems,  too,  that  the  Realty  Company  at 
some  time  let  the  fishing  and  hunting  privi- 
leges on  tbe  1,800-acre  tract  to  the  Shooting 
Club.  But  when  and  tc7»2/  this  was  done  are 
wholly  left  to  conjecture.  No  attempt  was 
Kade  to  enlighten  u&  It  does  appear  that  at 
said  stockholders'  meeting  of  the  Fish  Club 
plaintiff  wanted  the  sale  made  to  Realty 
Company  and  that  tbe  other  members  of  Fish 
Club  wanted  it  made  to  Shooting  Club.  This 
appears  from  a  discussion  at  the  stockhold- 
ers' meeting,  faintly  outlined  in  the  minutes. 
Whether  Realty  Company  would  not  let  tbe 
preserves  to  Fish  Club,  but  preferred  to 
lease  to  Shooting  Club,  or  whether  Fish  Club 
did  not  want  to  lease  its  old  preserves  from 
Its  new  owner,  Realty  Company,  is  also  left 
to  conjecture  only.  There  is  not  a  ray  of 
Ught  thrown  by  tiie  testimony  on  that  ques- 
tion. (The  witness  introduced  by  plaintiff, 
Mr.  Goddard,  one  of  the  defendants,  said 
Fish  Club  could  not  get  its  lease  renewed 
and  the  investigation  stopped;  plaintiff  rest- 
ing content  at  that  point)  Why  plaintiff 
was  not  a  stockholder  in  the  Shooting  Club 
la  also  left  to  be  guessed.  Was  it  of  choice 
or  necessity,  of  whim  or  principle?  AU  is 
dar^ 

Tbe  sequel  was  that  Fish  Club  presently 
conveyed  to  Shooting  Club  for  $4,550.  The 
evidence  put  in  by  plaintiff  unmistakably 
shows  that  this  price  was  in  excess  of  the 
actual  market  value  of  the  property.  The 
method  of  getting  at  this  price  seems  to  have 
been  to  take  the  outstanding  shares  of  stock 
in  Fish  Club,  then  26,  and  multiply  26  by 
175.  It  was  shown,  and  remains  uncon- 
tradicted, that  $175  was  the  highest  price 
Fish  Club  shares  of  stock  about  that  time 
bad  sold  at,  and  it  seems  several  transfers 
were  made  at  that  figure  around  that  time. 
Fish  Club  was  out  of  debt,  its  clubhouse  was 
In  fair  repair,  but  the  premises,  outbuildings, 
and  appurtenances  were  somewhat  run  down 
at  the  heel  at  the  time  of  the  sale.  Before 
the  conveyance  was  made,  a  meeting  of  tbe 
stockholders  of  Fish  Club  was  duly  called 
for  the  purpose  of  settling  the  question  of  a 
sale.  That  was  the  stockholders'  meeting 
berelnbefore  referred  to,  of  which  the  record 
bolds  the  minutes.  Of  the  shareholders  one 
or  more  were  dead.  Of  the  26  remaining, 
23,  including  plaintiff,  voted,  and  all  but  him 
voted  to  sell  to  Shooting  Club.  Plaintiff,  as 
said,  wanted  to  sell  to  Realty  Company  and 
opposed  the  sale  ordered  made.  But  he  in- 
troduced no  testimony  tending  to  show  that 
Realty  Company  had  either  disposition  or 
financial  ability  to  buy,  or  was  authorized 
by  charter,  if  it  had  one,  or  by  its  articles 
of  association,  if  it  had  any,  to  buy.  Fish 
Club  stockholders,  having  authorized  the 
conveyance  to   be   made,  it  was  presently 


made  in  due  form  by  further  order  of  its 
board  of  directors,  and  plaintiff,  as  said,  sues 
to  annul  that  conveyance,  appoint  a  reoeiver, 
and  wind  up  the  affairs  of  Fish  Club.  His 
bill  was  so  drawn  as  to  let  other  stockhold- 
ers in  at  their  choice,  but  none  accepted  tbe 
invitation  and  came  in. 

In  view  of  the  shadows  in  the  record,  the 
following  colloquy  between  court  and  counsel 
is  of  some  value  in  getting  at  the  theory 
of  tbe  trial  chancellor  in  casting  plaintiff, 
and  his  estimate  of  the  evidence,  to  wit: 

"The  Court:  This  case  seems  to  me  to  take 
this  position,  gentlemen :  The  evidence  shows 
that  this  Game  and  Fish  Club  was  organized 
under  the  general  law  as  a  business  corpo- 
ration, but  that  It  was  substantially  operat- 
ed for  the  purposes  of  the  pleasure  of  tbe 
members,  in  using  this  two  or  three  acres 
that  constituted  the  club  grounds  as  a  sort 
of  headquarters,  but  using  practically  and 
mainly  the  1,800  acres  that  was  leased;  that 
seemed  to  be  tbe  whole  occupation.  Now,  the 
lease  expires  in  October,  1908 ;  that  left  the 
club  with  only  the  two  or  three  acres,  with 
the  clubhouse  and  houses,  but  substantially 
no  ground  over  which  they  could  bunt  or 
fish— 

"Mr.  McKeag :  The  river  was  there. 

"The  Court:  They  luid  the  river,  yes;  but 
the  material  ground  they  had  before,  by  the 
expiration  of  tbe  lease,  was  about  to  disap- 
pear from  them.  Now,  in  that  condition  tbe 
members,  who  made  up  practically  the  whole 
of  this  body,  organized  apparently  two  new 
corporations  with  some  slight  change  of 
membership;  one  a  Realty  Company.  Its 
purpose  was  not  disclosed  by  tbe  evidence 
at  all,  except  apparently  it  became  the  owner 
of  tbe  land  owned  by  Gallagher,  and  the 
Hunting  Club  or  Shooting  Club  acquired  the 
right  to  use  this  land  that  had  been  before 
leased.  Now  that  left  the  original  Game  and 
Fish  Club  simply  stranded  on  this  two  acres 
of  land  which  they  owned.  Now  it  doesn't 
seem  to  me  that  in  that  condition,  in  view 
of  the  evidence  that's  here,  that  this  case 
has  been  made  out  There's  no  evidence  of 
any  fraudulent  act  as  concerning  this  plain- 
tiff; there's  no  explanation  whatever  in  this 
record  as  to  why  he  was  not  a  member  of 
these  various  clubs.  For  anything  that  ap- 
pears in  this  testimony,  he  may  have  kept 
out  of  these  other  corporations  for  reasons 
of  his  own;  he  might  have  kept  out  for 
many  reasons  entirely  proper;  there's  noth- 
ing to  indicate  he  was  kept  out  in  any  fraud- 
ulent or  improper  manner ;  he  simply  didn't 
belong.  Here's  the  Game  and  Fish  Club,  hav- 
ing property  that  by  the  records  had  appar- 
ently cost  them  originally  some  $5,000  or 
$C,000,  and  that  property  was  sold  for  $4,500 ; 
the  only  evidence  of  present  value  at  all  is 
the  estimate  of  the  single  witness,  who  val- 
ues the  property  at  $3,500 ;  certainly  it  could 
not  be  held  that  under  that  evidence  there 
could  be  any  fraud  whatever,  so  far  aa  the 
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Immediate  sale  Is' ooncemed;  the  property 
brought  Its  full  valae,  so  far  as  the  eTldence 
shows;  certainly  so  close  to  its  original  cost 
that  the  difference  woald  not  be  of  sufficient 
importance  to  be  considered  as  frandnlent  in 
any  view  of  the  case;  it  seems  to  me  that 
the  plaintiff  in  this  testimony  has  totally 
failed  to  make  ont  a  case^ 

"Mr.  McKeag:  Your  honor,  fraud  may  be 
Inferred  from  the  very  fact  they  sold  to  them- 
selves; not  necessary  to  prove  fraud.    •    •    • 

"The  Court :  I  think  the  rule  as  to  the  two 
corporations  acting  with  the  same  substan- 
tial membership  and  same  substantial  di- 
rectory Is  not  a  matter  of  express  fraud  In 
itself;  that  would  be  a  very  violent  supposi- 
tion, but  at  the  most  it  would  be  simply,  not 
an  evidence  of  fraud,  but  simply  a  condition 
of  affairs  that  would  require  the  court  to 
scmtlnize  the  transaction  with  unusual  care, 
but  behind  that,  before  a  transaction  when 
scrutinized  could  be  condemned,  it  would 
have  to  appear  that  the  transaction  was 
either  fraudulent  in  fact,  or  that  the  drcum- 
Btances  that  surrounded  it  were  fraudulent 
as  to  the  particular  individual,  or  unduly  op- 
pressive, but  nothing  of  that  kind  appears  in 
the  record. 

"Mr.  McKeag :  Does  your  honor  hold  they 
can  substantially  wind  up  the  corporation  by 
disiMsing  of  all  its  property? 

"The  Court:  This  evidence  simply  shows 
they  sold  their  land  and  other  propwty  for 
|4,S00;  tor  anything  the  court  knows  they 
may  take  that  $4,600,  and  go  further  down 
the  river  and  buy  another  place  where  they 
would  have  all  the  facilities  they  lost  by 
reason  of  their  inability  to  secure  the  lease; 
they  may  never  dissolve  the  corporation; 
they  may  operate  it 

"Mr.  Zumbalen :  They  have  a  right  to  dis- 
solve if  they  choose  to. 

"The  Court:  They  can  dissolve,  but  tak- 
ing the  evidence  as  it  stands,  there's  nothing 
to  prevent  buying  another  clubhouse." 

On  this  record,  the  decree  stands  for  af- 
firmance, because: 

[1]  (a)  It  is  argued  the  case  falls  within 
the  well-settled  doctrine  that,  even  absent 
fraud  or  injury,  an  agent  (without  his  prin- 
dpal's  consent)  va&y  not  sell  to  himself  di- 
rectly or  under  cover,  that  a  trustee  may  not 
sell  to  himself  without  the  consent  of  bis 
cestui  que  trust  (and  sometimes  not  with  it), 
that  a  mortgagee  or  bailee  with  power  of 
sale  may  not  buy  at  bis  own  sale.  That  doc- 
trine Is  grounded  on  the  wisdom  of  the  past, 
is  rooted  in  present  sound  public  poUcy,  and 
may  not  be  departed  from.  Its  philosophy 
Is  nowhere  more  happily  stated  than  by  Chan- 
cellor Kent  in  the  leading  case  of  Davoue  v. 
Fanning,  2  Johns.  Ch.  (N.  Y.)  loc.  dt  250 
et  seq.,  thus:  "However  innocent  the  pur- 
chase may  be  in  the  given  case,  it  is  poison- 
ous in  its  consequence.  The  cestui  que  trust 
is  not  bound  to  prove,  nor  is  the  court  bound 
to  Judge,  that  the  trustee  has  made  a  bargain 


advantageous  to  himself.  The  fftct  may  be 
so,  and  yet  the  party  not  liave  it  in  his  pow- 
er, distinctly  and  clearly,  to  show  it  There 
may  be  fraud,  as  Lord  Hardwlcke  observed, 
and  the  party  not  able  to  prove  it  It  is  to 
guard  against  this  uncertainty  and  hazard 
of  abuse,  and  to  remove  the  trustee  from 
temptation,  that  the  rule  does  and  will  per- 
mit the  cestui  que  trust  to  come,  at  his  own 
option,  and  without  showing  actual  injury, 
and  Insist  upon  having  the  experiment  of 
another  sale.  This  is  a  remedy  which  goes 
deep,  and  touches  the  very  root  of  the  evil. 
It  is  one  which  appears  to  me,  from  the  cases 
which  have  been  already  dted,  and  from 
those  which  are  to  follow,  to  be  most  conclu- 
sively established."  Further  on  (2  Johna  Ch. 
268),  borrowing  with  approval  from  a  case 
in  the  English  House  of  Lords,  the  Cbancd- 
lor  continues  :••*••  That  the  role  was 
founded  in  reason  and  nature,  and  prevailed 
wherever  any  well-regulated  administration 
of  Justice  was  known;  that  the  disability 
rested  on  the  principle  which  dictated  that  a 
person  cannot  be  both  Judge  and  party,  and 
serve  two  masters ;  that  he  who  is  intrusted 
with  the  Interest  of  others  cannot  be  allowed 
to  make  the  business  an  object  to  himself,  be- 
cause, from  the  frailty  of  nature,  one  who 
has  power  will  be  too  readily  seized  with  the 
inclination  to  serve  his  own  interest  at  the 
expense  of  those  for  whom  he  is  Intrusted; 
that  the  danger  of  temptation  does,  out  of  the 
mere  necessity  of  the  case,  work  a  dlsquafl- 
flcation;  nothing  less  than  incapacity  being 
able  to  shut  the  door  against  temptation, 
where  the  danger  is  imminent  and  the  se- 
curity against  discovery  great ;  that  the  wise 
policy  of  the  law  had,  therefore,  put  the  sting 
of  disability  into  the  temptation,  as  a  de- 
fensive weapon  against  the  strength  of  the 
danger  which  lies  in  the  situation ;  that  the 
parts  which  the  buyer  and  seller  have  to 
act  stand  in  direct  opposition  .to  each  otbet 
in  point  of  interest ;  and  this  conflict  of  in- 
terest is  the  rock  for  shunning  which  the  dis- 
ability has  obtained  its  force,  by  making 
that  person,  who  has  the  one  part  intrusted 
to  him.  Incapable  of  acting  on  the  other  aide." 

The  Davoue-Fanning  Case  haa  been  fol- 
lowed by  this  court  (Thornton  v.  Irwin,  43 
Mo.  loa  dt  163),  and  its  doctrine  flnda  ap- 
plication when  the  facts  held  in  Judgment 
warrant  (Bent  v.  Priest,  86  Mo.  475;  Meek 
V.  Hurst,  223  Mo.  loc.  dt  698  et  seq.,  122  S. 
W.  1022,  135  Am.  St  Bep.  531;  Montgomery 
V.  Hundley,  205  Mo.  loc.  dt  148  et  seq.,  108 
S.  W.  527,  11  L.  E.  A.  [N.  S.]  122). 

But  I  think  the  argument  inapplicable  to 
the  facts  of  our  record.  The  rule  is:  The 
law  of  a  case  arises  on  the  facts  of  the  case. 
E!z  facto  Jus  oritur.  For  not  only  are  the 
pleadings  cast  on  the  lines  of  fraud  upon 
and  injury  to  plaintiff,  but  the  tacts  do  not 
bring  the  case  within  the  range  of  the  strict 
unmodified  general  prlndple  announced,  as 
will  presently  appear.    Paragraph  "o^"  infra. 
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(b)  Appellant's  connsel,  to  eke  oat  and  bol- 
ster up  tbe  eTldence  and  sustain  hla  appeal 
on  tbe  tbeory  of  fraud,  Invokes  tbe  doctrine 
of  Hopkins  T.  Sievert,  68  Mo.  201,  to  wit, 
that  in  pursuit  of  fraud  direct  evidence  Is 
not  usually  possible,  hence  is  not  necessary. 
Tbat  very  sligbt  circumstances,  apparently 
trivial  and  unimportant  standing  each  by 
itself,  though  gathered  by  a  minute  and  wide 
search,  when  put  together  in  natural  sequence 
and  relation,  may  afford  Irrefragable  proof 
of  a  fraudulent  intent  vitiating  a  transac- 
tion. Tbat  is  a  doctrine  of  this  court  find- 
ing much  countenance  and  usually  running 
hand  in  hand  with  a  related  proposition,  viz., 
that,  however  hard  to  prove,  fraud  must  still 
be  proved  and  may  not  rest  on  a  bank  of 
fOg  of  mere  suspicion  or  conjecture.  That 
the  presumption  is  against  fraud.  Troll  v. 
Spencer,  238  Mo.  loc.  dt  101,  102,  141  S.  W. 
855,  Ann.  Cas.  1913A,  276. 

The  case  at  bar  is  barren  of  fraud,  and 
free  from  all  circumstances,  indicia,  or  ear- 
marks of  it  The  same  may  be  said  of  ar- 
bitrariness and  oppression  which  are  thinly 
separated  from  fraud,  if  at  all.  So  far  as 
can  be  seen  on  the  record  here,  nothing  was 
hid  in  a  corner;  everything  was  open  and 
above  board;  the  sale  followed  an  apparent 
call  of  necessity,  or  good  policy;  and  the 
actual  consideration  was  in  excess  of  real 
value.  The  trial  chancellor  so  found,  and 
we  agree  with  him. 

Indeed,  we  own  to  being  a  little  inclined 
to  take  Judicial  notice  that,  barring  a  mild 
and  (it  may  be)  Innocuous  form  of  exaggera- 
tion in  narrating  i)er8onal  exploits  (noticed 
by  close  observers  and  slyly  commented  on 
now  and  then  in  private  discourse),  neither 
huntsmen  or  fishermen  are  addicted  to  the 
venal  vice  of  fraud  for  gain  In  matters  per- 
taining to  their  associated  dealings.  It  was 
Jacob,  mark  you,  and  Rebekah,  not  Esan, 
tbe  hunter,  who  covinously  contrived  a  nota- 
ble proper^  fraud  (q.  v.).  And  when  Simon 
Peter  (worried  by  trouble  and  despair)  salth, 
"I  go  a  fishing,"  and  the  others  said,  "We 
also  go  with  thee,"  did  they  not  touch  a 
chord  and  set  it  vibrating  to  this  very  day 
In  many  a  wholesome  bosom?  Did  not  the 
immortal  Izaak  Walton  say — but,  under  a 
spell  of  gentle  memories,  we  may  be  stray- 
ing Just  a  little  afield — "Revenons  &  nos 
moutons." 

The  appeal  cannot  prosper  on  the  theory 
et  fraud  and  consequent  injury. 

[2]  (c)  It  is  uniformly  held  tbat  directors 
of  corporations  stand  in  the  relation  of  trus- 
tees to  the  corporate  property.  Hence  when 
the  issue  on  trial  on  complaint  of  a  share- 
holder is  whether  a  transaction  should  be 
avoided  or  profits  accounted  for  in  dealings 
between  corporations  having  interlocked 
boards  of  directors,  or  in  dealings  with  such 
directors  anent  corporate  property,  such 
dealings  will  be  Judicially  eyed  with  Jeal- 
ousy and  sternness  to  search  out  and  cor- 
rect lurking  mischiet     Hill  v.  Gould,   129 


Mo.  107,  80  a  W.  181 ;  Keokuk,  eta.  Packet 
Co.  y.  Davidson,  95  Mo.  467,  8  S.  W.  MS; 
Hannerty  v.  Standard  Theater  Co.,  109  Mo. 
297,  19  S.  W.  82;  Feld  v.  Roanoke  Invest- 
ment Co.,  128  Mo.  603,  27  S.  W.  635— are 
samples  of  cases  marshaled  by  plaintiff's  in- 
dustrious connsel  and  illustrating  or  apply- 
ing that  doctrine.  It  is  argued  that  the  de- 
cree in  the  instant  case  is  impugned  by  it 
and  must  be  reversed.  But  applying  the  rule 
of  caution  and  Jealousy,  this  appeal  does  not 
prosper  on  such  theory  on  the  facts  we  are 
dealing  with,  under  the  ruling  made  in  i>ar- 
agraph  "b." 

(d)  There  is  a  general  doctrine  of  the  law, 
guardedly  pnt  as  subject  to  modification, 
that  a  corporation  that  is  a  going  concern, 
solvent,  and  not  pressed  by  debts  it  has  no 
ready  means  to  pay,  laboring  under  no  vital 
distress  in  Its  corporate  life,  may  not  during 
its  charter  life,  without  the  unanimous  con- 
sent of  its  stockholders,  dispose  of  all  its 
corporate  property  from  which  it  derives  its 
emoluments  and  which  forms  the  basis  of 
Its  business  operations,  and  thereby  Inca- 
pacitate Itself  from  going  on.  2  (Took's  Cor- 
porations (6th  Ed.)  I  670;  Feld  v.  Roanoke 
Investment  Co.,  123  Mo.  loc.  dt  618,  27  S. 
W.  635.  Appellant  invokes  that  doctrine  to 
avoid  the  deed  of  Fish  Club  to  Shooting 
Clnb,  in  the  absence  of  fraud. 

[S]  But  this  is  not  a  case  to  apply  a  hard 
and  fast  general  rule  of  that  sort,  because: 

(1)  In  the  first  place,  plaintiff  did  not 
plant  himself  in  tbe  stockholders'  meeting 
on  the  platform  of  no  sale  at  aU.  0>ntra, 
he  recognized  the  wisdom  of  a  sale,  but  want- 
ed It  made  to  Realty  Company  and  not  to 
Shooting  Clnb.  We  find  no  fault  with  his 
choice  of  a  vendee^  but  when  he  now  veers 
about  and  seeks  to  rip  up  the  executed 
transaction  on  tbe  theory  that,  in  existing 
conditions,  no  sale  should  have  been  made 
at  all,  does  not  such  change  of  front  smack 
of  dislngenuousness,  and  does  it  appeal 
strongly  to  equity? 

(2)  In  the  next  place,  tbe  corporate  status 
of  Fish  Club,  crippled  as  it  was  by  the  loss 
of  Its  preserves,  and  facing  a  diseased  and 
languishing  corporate  life  in  consequence, 
did  not  fall  within  the  reason  of  the  rule  ap- 
plicable to  a  going  concern. 

In  aid  of  the  ruling  Just  made.  It  is  not 
amiss  to  point  to  the  allegations  and  prayer 
of  plaintiff's  bill  relating  to  a  receivership. 
Those  indicate  that,  in  the  mind  of  plaintiff 
himself,  a  crisis  had  arisen  in  tbe  corporate 
life  of  Fish  Clnb,  which  made  it  impractica- 
ble to  carry  on  its  affairs  as  designed  at  its 
birth,  and  tbat  events  bad  ridden  so  fast 
and  far  as  to  call  for  a  receivership  for, 
and  winding  up  of,  the  corporation.  That 
view  of  it  does  not  run  on  all  fours  with 
the  theory  of  "a  going  concern." 

(3)  Again:  In  such  a  case  as  this  rescis- 
sion does  not  go  as  of  course.  It  goes  on 
equitable  principles,  if  at  all,  and  equity 
must  be  done,  if  possible,  as  the  price  ol 
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tbe  decree.  This  record  does  not  disclose 
how  the  status  quo  antebellum  may  be  re- 
stored. Certainly  Elsh  Club  cannot  in  tlUs 
suit  get  back  Its  preserves  without  which  its 
club  facilities  would  amount  to  little.  (I 
say  "little"  not  unmindful  of  their  chance 
to  meet  and  reminisce,  using  their  rods,  as 
did  the  broken  soldier  his  crutch  in  tbe  de- 
serted vlHage,  to  show  how  fish  were  won.) 
Nor  Is  it  apparent  that  it  is  able  to  pay 
back  the  price  received,  which  it  may  or  may 
not  now  have  in  its  treasury.  Nor  does 
plaintiff's  bin  run  on  tbe  theory  of  doing  eq- 
uity as  the  price  of  a  decree  in  his  favor. 
Nor  is  it  sought  to  avoid  the  lease  from 
Bealty  Company  (which  Is  not  a  party  de- 
fendant) to  Shooting  Club  (which  is). 

(4)  Finally,  the  general  rule  in  hand  lias 
received  an  exposition  by  this  court  that,  if 
applied  here  as  it  must  be,  goes  a  long 
ways  towards  affirming  the  decree.  Speak- 
ing thereto  In  Tanner  v.  Lindell  Ry.  Co., 
180  Mo.  loc.  cit  17,  18,  79  S.  W.  158,  103 
Am.  St  Rep.  534,  this  court  said:  "That 
is  a  principle  of  law  founded  in  Justice  and 
is  applied  to  protect  the  weak  against  tbe 
strong — when  the  weak  is  right  and  the 
strong  is  wrong — ^it  is  applied  to  prevent  or 
relieve  against  an  unjust  abuse  of  tbe  power 
of  the  majority.  It  is  not  an  unqualified 
rule  of  law.  None  of  tbe  authorities  dted 
says  that  a  sale  of  all  the  property  of  a  cor- 
poration pursuant  to  a  resolution  of  a  ma- 
jority of  its  members  Is  void.  They  all 
recognize  that  the  majority  in  Interest  have 
the  right  to  rule  within  reasonable  bounds, 
and  that  whilst  they  have  no  right,  arbi- 
trarily or  oppressively,  to  close  oat  a  corpora- 
tion for  th^r  own  advantage,  yet  tliey  are 
not  compelled  to  continue  an  unprofitable 
business  or  to  pay  the  minority  more  than 
their  stock  is  worth  for  the  privilege  of  clos- 
ing it  up.  The  principle  invoked  by  the 
plaintiffs  is  wise  and  Just;  but,  since  it  is 
liable  to  abuse,  Its  .wisdom  and  Justice  are 
seen  only  in  its  application  to  the  facts  of 
the  given  case.  It  is,  as  before  said,  design- 
ed for  tbe  protection  of  the  minority;  but, 
like  some  other  equitable  principles,  it  is  to 
be  used  as  a  shield,  not  as  a  sword.  When, 
therefore,  the  principle  is  invoked  in  a  court 
of  equity,  the  case  turns  on  a  question  of 
remedy,  the  court  applies  the  law  ex  aequo 
et  bono,  with  due  regard  to  tbe  rights  of  the 
plaintift  and  also  with  due  regard  to  the 
rights  of  the  defendants  and  others  whose  in- 
terests may  have  become  involved.  Because 
all  the  stockholders  have  not  consented  to 
the  sale,  it  does  not  follow  that  the  sale  will 
be  set  aside  regardless  of  the  consequences. 
Sometimes  when  the  act  Is  stained  with  bad 
faith  and  only  those  who  are  guilty  of  the 
wrong  are  to  l>e  affected,  tbe  court  will  set 
aside  the  sale  and  restore  the  conditions  as 


they  were  before.  Abbot  t.  American  Hard 
Bubber  Co.,  83  Barb.  [N.  Y.]  589.  And  some- 
times, when  the  plaintiff  is  prompt,  tbe  court 
will  enjoin  the  sale.  Zabriskie  v.  Bailroad, 
18  N.  J.  Eq.  178  [00  Am.  Dec.  617]."  Tbe 
Tanner  Case  has  been  followed.  It  was  on 
its  authority  that  a  late  case  (Johnson  v. 
BaUways  Co.,  227  Mo.  423,  127  S.  W.  63) 
was  ruled. 

(e)  In  the  case  at  bar  there  was  no  fraad, 
as  already  held.  Neither  are  creditors  com- 
plaining. Neither  did  tbe  directors  convey 
the  clubhouse  and  grounds  without  author- 
ity from  tbe  stockholders;  nor  did  they  sell 
it  to  themselves  and  thereby  subject  them- 
selves to  an  action  on  behalf  of  the  corpora- 
tion at  the  instance  of  a  nonconsenting  stock- 
bolder,  for  secret  profits.  The  case  is  one 
where  tbe  selling  corporation,  having  prac- 
tically the  same  directors  and  shareholders 
as  the  buying  corporation,  conveyed  to  tbe 
Iatt«.  As  pointed  out  In  paragraph  *%" 
appellant  insists  this  unity  of  interest  and 
personnel  makes  it  a  case  of  a  person  with 
authority  to  sell,  and  charged  with  a  fiduci- 
ary relation,  selling  to  himself;  hence  the 
transaction  is  void  as  to  a  nonconsenting 
stockholder,  fraud  or  no  fraud. 

It  must  be  admitted  the  case  is  close,  at 
first  blush  and  on  the  surface,  to  that  of 
such  person  selling  to  himself.  But  up  to 
this  time  In  Jurisprudence  some  controlling 
significance  has  been  allowed  to  the  fiction 
that  one  corporation  is  a  separate  entity 
from  every  other,  a  separate  Juristic  person 
from  every  other.  Hence,  in  a  Juristic  smse, 
when  Fish  Club  by  authority  of  its  stock- 
holders  sold  to  Shooting  Club,  it  was  not  a 
person  selling  to  himself  within  the  rule  dis- 
cussed in  paragraph  "a." 

Conceding  that  the  situation  bespeaks  a 
close  and  scrutinizing  eye  by  a  court  to  spy 
out  covin  and  covert  fraud,  yet  in  this  Juris- 
diction, absent  fraud.  It  has  not  been  the 
rule  to  avoid  a  fair  transaction  between  two 
corporations  solely  on  the  ground  of  unity 
of  personnel  in  directors,  or  unity  of  TOtlng 
power  in  stockholders,  or  because  of  Inters 
locked  directorates.  Defendants'  learned 
counsel  have  collated  a  line  of  cases  whose 
doctrines  run  agreeably  to  the  foregoing 
pronouncement.  They  will  appear  in  the 
beadnotes  of  our  reporter,  and  some  of  them 
are  cited  supra.  We  will  not  lengthen  this 
opinion  by  quoting  from  them  or  citing  them 
here. 

The  auxiliary  relief  'of  a  receivership  falls 
with  the  principal  relief,  to  wit,  rescission, 
and  hence  needs  no  attention  if  the  latter 
be  denied. 

On  the  whole  case.  In  view  of  tbe  premis- 
es, the  decree  Is  affirmed.  It  Is  so  ordered. 
All  concur. 
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STATE  ez  reL  FRANKLIN  COUNTZ  t. 

TIBBB  BLEOTRIO  CO. 

(Supreme  Court  of  Miasonri,   Division  No.  1. 

Mar  31,  1913.) 

1.  CoBPOBAnons  ({  396*)  —  Rboulation  — 
Failubb   to    Make    Rbfobt— Action   roa 

Penalty— Plbadinq. 

A  petition  In  the  name  of  the  state,  on  the 
relation  of  a  county,  to  recover  the  penalty  pre- 
scribed by  Rev.  St  1909,  f§  3026,  3030,  for  a 
corporation's  failure  to  file  a  report  with  the 
Secretary  of  State  of  the  location  of  its  prin- 
cipal ofBce,  the  names  of  its  president  and  sec- 
retary, the  amount  and  par  value  of  its  capital 
stock,  and  the  value  of  its  property  within  the 
state,  which  is  in  the  substantial  language  of 
the  statute,  is  sufficient 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  §§  683,  684,  1579-1584;  Dec.  Dig.  | 
396.»J 

2.  CoNsnruTioRAL  Law  (i  46*)— DrneBKiNA- 

TION  OF  •CONSTITDTIONAUTT  —  SurFIOIENCT 

or  Objection. 

A  demurrer  to  a  petition  on  the  ground  of 
the  unconstitutionality  of  the  statute  upon 
which  the  petition  is  based  cannot  be  sustained, 
where  the  provision  of  the  Constitution  which  is 
violated  is  not  pointed  out. 

[Ed.  Note.— For  other  cases,  see  Constitu- 
tional Law,  Cent  Dig.  SS  104,  107 ;   Dec.  Dig.  { 

Appeal  from  Circuit  Court,  Franklin 
Connty. 

Action  by  the  State,  on  the  relation  of 
Franklin  County,  against  the  Tlbbe  Electric 
Company.  Judgment  for  the  defendant,  and 
relator  appeals.    Reversed  and  remanded. 

Jobn  T.  Barker,  Atty.  Gen.,  and  Wm.  M. 
Fltcb,  Asst.  Atty.  Gen.,  for  appellant  Jobn 
W.  Boothe,  for  respondent 

GRAVES,  3.  This  is  an  action  to  recover 
the  penalty  provided  by  statute  for  failure 
of  defendant  to  make  report  to  the  Secre- 
tary of  State  as  required  by  law.  The  cause 
comes  to  as  from  the  circuit  court  of  Frank- 
lin county.  The  petition  or  Information 
reads: 

"State  of  Missouri  ez  rel.  Franklin  County, 

Plaintiff,  ▼.  Tibbe  Electric  Company, 

Defendant. 

"Plaintiff  states  that  on  the  1st  day  of 
June,  A.  D.  1909,  and  from  tliat  date  np  to 
the  present  time,  defendant  was,  and  still  Is, 
a  corporation  duly  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  state 
of  Missouri,  and  plaintiff  states  that  at  the 
times  mentioned  defendant  was,  and  now  is, 
a  coriwration  whose  stock  is  divided  into 
shares,  and  that  it  was  not  a  railroad,  build- 
ing and  loan,  or  insurance  corporation,  nor 
a  corporation  exempted  from'  taxation  by  the 
laws  of  the  state  of  Missouri. 

"Plaintiff  complains  of  the  defendant  here- 
in, and  for  causes  of  action  states  that  de- 
fendant failed  to  report  to  the  Secretary  of 
State  of  the  state  of  Missouri  on  the  Ist 
day  of  July  A.  D.  1009,  or  within  60 
days   thereafter,   the  location   of   its   prin- 


cipal business  office,  the  name  of  its  presi- 
dent and  secretary,  the  amount  of  its  cap- 
ital stock,  both  subscribed  and  paid  up, 
the  par  value  of  its  stock  at  the  time  of 
making  said  report,  the  cash  value  of  all  its 
personal  property,  and  of  all  its  real  estate 
within  this  state,  on  the  1st  day  of  June 
immediately  preceding,  and  the  amount  of 
taxes,  city,  county,  and  state,  paid  by  said 
defendant  in  this  state  for  the  year  preced- 
ing the  report 

"Wherefore     plaintiff     prays     judgment 

against  the  defendant  in  the  sum  of  one 

thousand  dollars,  and  the  costs  of  this  action. 

"W.  L.  Cole, 

"Prosecuting  Attorney  Within  and  for 

Franklin  County,  Missouri." 

To  the  petition  the  defendant  filed  a  de- 
murrer in  this  language: 

"Now  comes  the  defendant  In  the  above- 
entitled  cause,  and  demurs  to  the  petition  of 
plaintiff  filed  in  said  cause,  and  for  grounds 
of  said  demurrer  said  defendant  assigns  the 
following,  to  wit: 

"First  That  said  petition  does  not  state 
facts  sufficient  to  constitute  any  cause  of  ac- 
tion. 

"Second.  That  the  facts  stated  in  said  peti- 
tion show  that  the  said  petition  is  founded 
solely  on  the  provisions  of  sections  1013, 1016, 
1016  and  1017,  of  the  Revised  Statutes  of 
Missouri  of  1899;  and  said  defendant'  de- 
murs to  said  petition  upon  the  grounds  that 
the  provisions  of  said  sections  of  said  Re- 
vised Statutes  are  in  violation  of  the  Con- 
stitution of  the  state  of  Missouri,  and  there- 
fore null  and  void,  and  therefore  said  peti- 
tion does  not  state  facts  sufficient  to  consti- 
tute any  cause  of  action." 

This  demurrer  was  sustained  by  the  court, 
and,  the  plaintiff  refusing  to  plead  further. 
Judgment  was  entered  up  against  the  plain- 
tiff, and  the  appeal  here  is  from  such  judg- 
ment Sections  1013,  1015,  1016,  and  1017, 
R.  S.  1800,  are  now  sections  3026,  3028,  3029, 
and  3030,  R.  S.  1909.  We  are  interested  now 
in  the  first  and  last  of  the  four  named  sec- 
tions. 

Section  3026  reads:  "Every  incorporated 
company,  other  than  railroad,  building  and 
loan  and  insurance  companies,  and  such  cor- 
porations as  are  exempt  from  taxation  by  the 
laws  of  this  state,  •  *  *  whose  capital 
stock  is  divided  into  shares,  shall,  annually, 
on  the  first  day  of  July,  report  to  the  Secre- 
tary of  State  the  location  of  its  principal 
business  office,  the  name  of  its  president  and 
secretary,  the  amount  of  its  capital  stock, 
both  subscribed  and  paid  up,  the  par  value  of 
its  stock  and  the  actual  value  of  Its  stock  at 
the  time  of  making  said  report  the  cash  val- 
ue of  all  of  its  personal  property  and  of  all 
its  real  estate  within  this  state  on  the  first 
day  of  June  immediately  preceding,  and  the 
amount  of  taxes,  dty,  county,  and  state,  paid 
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by  the  corporation  in  thla  state  for  the  year 
last  preceding  tlie  report" 

section  3030,  supra,  reads:  "Every  Incor- 
poration to  which  sections  3025  to.  3034,  In- 
clusive, apply,  falling,  within  sixty  days  from 
July  Ist  in  each  year,  to  make  the  report 
herein  provided  for,  shall  be  subject  to  a  fine 
of  not  'less  than  flft7  nor  more  than  one 
thousand  dollars  for  each  offense,  and  each 
succeeding  thirty  days  of  such  failure  shall 
constitute  a  separate  offense  and  be  subject 
to  a  like  fine,  which  said  fines  shall  be  cumu- 
lative, and  one  action  may  be  maintained  to 
recover  one  or  more  such  fines,  to  be  recov- 
ered before  any  court  of  competent  Jurisdic- 
tion. No  suit  shall  be  maintained  for  any  such 
offense  unless  brought  within  six  months  from 
September  1st  of  the  year  in  which  the  re- 
port is  due,  which  date  shall  be  the  time  when 
Eiuch  right  of  action  accrues;  and  it  is  here- 
by made  the  duty  of  the  Secretary  of  State, 
as  soon  as  practicable  after  the  first  day  of 
September  in  each  year,  to  report  to  the  prose- 
cuting attorney  of  the  county  in  which  any 
such  delinquent  corporation  may  be  located, 
the  fact  of  Its  failure  to  make  the  required 
report,  and  the  prosecuting  attorney  shall,  at 
the  first  court  term  after  he  receives  the  re- 
port from  the  Secretary  of  State,  institute 
proceedings  In  the  name  of  the  state,  at  the 
relation  of  the  county,  to  recover  the  fine  or 
fines  herein  provided  for,  which  shall  be  ap- 
plied to  the  county  revenue  fund,  except  that 
for  instituting  and  prosecuting  said  suits  the 
prosecuting  attorney  shall  receive  as  his  com- 
pensation one-fourth  of  the  penalty  collected ; 
and  In  case  any  such  suit  shall  be  taken  to 
either  of  the  Courts  of  Appeals  or  the  Su- 
preme Court,  then  the  Attorney  General  is 
hereby  required  to  assist  the  prosecuting  at- 
torney, and  the  Attorney  General  shall  also 
be  entitled  to  one-fourth  of  the  amount  re- 
covered from  the  corporation  violating  the 
law.  The  Secretary  of  State  shall,  whenever 
a  corporation  makes  its  report  after  the  time 
provided  by  law  for  the  making  of  such  re- 
port, certl^  that  fact  to  the  prosecuting  at- 
torney." 

This  sufficiently  outlines  the  case. 

[1]  I.  We  are  not  favored  vrith  a  brief  by 
the  respondent,  and  hence  vrill  have  to  take 
the  points  made  by  the  demurrer  as  ex- 
pressive of  the  views  of  its  counsel.  Going 
to  the  first  point  in  the  demurrer,  we  have  a 
general  charge  of  insufficiency  of  the  peti- 
tion. The  petition  seems  to  cover  the  cause 
of  action  given  by  the  statute  and  in  the  sub- 
stantial language  of  the  statute.  The  peti- 
tion appears  to  have  been  copied  from  the 
one  set  out  in  State  ex  rel.  v.  Missouri  Ex- 
ploration &  Land  Co.,  97  Mo.  App.  loc.  dt. 
228,  70  S.  W.  1107,  except  that  it  obviates  the 
objection  made  to  that  petition  in  so  far  as 
the  relator  is  concerned.  In  that  case  the 
relator  was  the  circuit  attorney  of  the  city 
of  St  Louis,  and  Goode,  J.,  wUlst  sustaining 


the  petition,  under  the  peculiar  facts  of  that 
case,  suggested  that  the  dty  was  the  proper 
relator  there,  and  In  the  counties  that  tb» 
county  was  the  proi)er  relator.  In  the  case 
at  bar  the  county  is  the  relator,  thus  conform- 
ing to  the  views  of  Judge  Goode.  Under  the 
rulings  of  Judge  Goode,  the  petition  in  tlil» 
case  is  good,  and  we  are  satisfied  with  his 
reasoning. 

[2]  II.  The  second  ground  of  the  demurrer 
cannot  be  sustained,  because  the  defendant 
points  to  no  provision  of  the  Constitution 
which  is  violated  by  those  sections  of  the 
statute.  It  has  long  been  ruled  that  a  fin- 
ger must  be  placed  upon  the  provision  of 
the  Constitution  alleged  to  be  violated,  before 
the  question  is  sufficiently  raised  to  .require 
notice.  General  allegations,  as  here  found, 
will  not  do.  Lohmeyer  r.  Cordage  Co.,  214 
Mo.  loc.  elt  688,  113  S.  W.  1108,  and  case» 
dted,  and  Street  v.  School  District,  221  Mo. 
loc.  clt  671,  120  S.  W.  115»,  and  cases  cited 
therein.  But  for  the  county  being  the  real 
party  interested  we  would  have  no  jorisdic- 
tion  of  this  case. 

There  was,  therefore,  error  upon  the  part  of 
the  trial  court  in  sustaining  this  demurrer, 
and  the  Judgment  is  therefore  reversed,  and. 
the  cause  remanded.    All  concur. 


EOEHLEB  et  al.  v.  PEAKE  et  aL 
(Supreme  Court  of  Missouri,  Division  No.  1.. 

May  31,  1918.) 
Appeal  and  Bbbob  ($  334*)— Death  of  Ap- 
pellant— Necbssitt    of    Rbvivob — Stipxi- 

I.ATION. 

Where,  pending  an  assignment  of  a  cause 
on  appeal  for  an  opinion,  a  stipulation  is  filed 
showing  the  death  of  one  of  the  appellants  and 
that  the  sole  survivor  and  appellee  agreed  to- 
have  the  case  dismissed,  the  stipulaoon  will 
be  enforced  without  a  revivor. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S§  1848,  IfiiSl-lS^;  Dec. 
Dig.  i  334.»] 

Appeal  from  Circuit  Court,  Garter  Coun- 
ty; W.  N.  Evans,  Judge. 

Suit  to  quiet  title  by  August  W.  Koehler 
and  another  against  James  Peake,  Missouri 
Mining  &  Lumber  Company,  and  others. 
From  a  decree  against  all  the  parties  in  fa- 
vor of  the  Missouri  Lumber  &  Mining  Com- 
pany, plaintiffs  appeal  Dismissed  by  virtue 
of  stipulation. 

J.  W.  Chilton,  of  Winona,  for  appellants. 
L.  B.  Shuck,  of  Eminence,  and  Louis  F.  Din- 
ning, of  Poplar  Bluff,  for  respondents. 

LAMM,  J.  Suit  to  quiet  tttte  to  land  In 
Shannon  county.  Defendants  Peake,  Cox, 
and  Woodside  were  decreed  to  Iiave  none, 
and  abide  the  decree.  PlaintiffB  were  also 
decreed  to  have  none,  and  title  was  de- 
creed In  defendant  Missouri  Mining  &  Lum- 
ber Company.  Plaintiffs  appeaL  At  a  cer- 
tain time,  the  cause  was  regularly  reached 
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on  the  docket  and  submitted  here  on  briefs. 
While  thus  under  submission  and  assigned 
for  an  opinion,  a  stipulation  was  filed  show- 
ing that  plaintiff  Julia  Worth  Wengler  was 
the  sole  surviTlng  appellant  and  that  the 
cause  was  to  be  dismissed  at  the  costs  of 
said  Missouri  Mining  &  Lumber  Company 
in  the  Supreme  Court ;  no  action  to  be  taken 
as  to  costs,  nisi,  they  having  been  settled. 

Under  section  2075,  R.  S.  1909,  and  cases 
interpreting  it,  it  would  seem  that  a  revivor 
was  not  necessary  to  permit  the  stipulated 
disposition  of  the  cause.  The  case  is  one, 
then,  to  which  the  saying  applies:  ▲  short 
horse,  soon  curried. 

Therefore,  by  virtue  of  the  stipulation,  the 
cause  should  be  dismissed  at  the  costs  of 
respondent  said  company  In  this  court.  It 
Is  so  ordered.    All  concur. 


NOLAN  V.  METROPOLITAN  ST.  EY.  00. 

(Supreme  Court  of  Missouri,  Division  No.  1. 
Feb.  28,  1913.  Rehearing  Denied  March 
15,  1013.  Modon  to  Set  Aside  Order  Over- 
ruling Respondent's  Motion  for  Rehearing 
Denied  May  31,  1013.) 

1.  Cajjbiebs  (J  245»)— INJUKOBS  to  Passbn- 
OEBS  —  Petition  —  Pliadimo  DLTiitATE 
Facts. 

Under  the  Code  requirement  that  only 
ultimate  facts  shall  be  pleaded,  one  who  sues 
a  carrier  for  a  violation  of  its  duty  to  a  pas- 
senger need  not  set  out  the  facts  by  which 
the  relation  of  carrier  and  passenger  was 
brought  about. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  H  1076,  1275;    Dec.  Dig.  {  245.*] 

2.  Plkadino  (S  433*)— Aides  bt  Verdict— 
PETmow— Action  fob  Injubt  to  Passbn- 

OKB. 

Under  Rev.  St.  1009,  {  1831,  requiring 
pleadings  to  be  liberally  construed  with  a 
view  to  substantial  justice,  section  1818,  pro- 
viding that  a  pleader  need  not  state  evidence, 
and  section  1850,  reqairing  courts  to  disre- 
gard any  error  which  does  not  affect  the  sub- 
stantial rights  of  the  parties,  and  forbidding 
a  reversal  for  such  error,  a  petition  for  in- 
juries received  by  one  attempting  to  board  a 
street  car,  which  states  that  plaintiff  was  en- 
tering the  car  to  become  a  passenger,  is  sufl- 
cient  to  sustain  a  Judgment  after  verdict. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  H  1451-1477;   Dec.  Dig.  i  433.*] 

8.  Exceptions,  Bii-i.  of  (|  8*)  —  Settino 
fobth    bx0epti0n&— oveebuling    motion 
■    FOB  New  TbiaI/— Sufficiency. 

.  Where  the'  bill  of  exceptions  stated  that 
defendant  excepted  to  the  overruling  of  its 
motion  for  new  trial  and  motion  in  arrest  of 
judgment,  it  safficiently  stated  an  exception  to 
the  overruling  of  the  motion  for  new  trial, 
especially  where  the  language  is  the  same  as 
that  used  by  the  court  in  its  order. 

[Ed.  Note.— For  other  cases,  see  Exceptions, 
BUI  of.  Cent  Dig.  i  10;    Dec.  Dig.  |  8.*] 

4.  Cabbibbs   (g  315»)— INJUBIES  TO  Pabsen- 

OEBS— VABIANCB. 

Where  a  petition  for  Injunr  to  one  board- 
ing a  street  car  alleged  that  the  place  of  the 
accident  was  at  or  near  a  street  intersection, 
and  the  evidence  showed  that  it  was  on  one 
of  the  streets,  bat  at  a  considerable  distance 
from  its  intersection  with  the  other,  but  there 


was  no  question  as  to  the  actual  idacc  of  the 
occurrence,  there  was  not  such  a  variance  as 
to  call  for  the  application  of  the  curative  pro- 
visions of  Rev.  St  1909,  {  1846. 

[Bid.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  »  1270,  1281,  12^;  Dec.  Dig.  | 
316.») 

5.  Casbiebs  (t  286*)— Gabbiaoe  of  Pabsen- 
OEBs— Duty  to  Cabby. 

A  street  car  company,  acting  as  a  public 
carrier  for  passengers,  is  required,  subject  to 
reasonable  rnles,  and  up  to  the  reasonable 
Umits  of  its  capacity,  to  carry  without  dis- 
crimination all  who  present  themselves. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  if  068-972;    Dea  Dig.  i  236.*] 

6.  WOBDS      AND      PHBASES     — "INVITATION "— 

'  'Offeb'  •— '  'Acceptance.  " 

The  "invitation"  of  a  carrier  extended  to 
the  public  to  become  passengers  consists  in 
the  exhibition  of  a  readiness  to  perform  its 
duties.  The  "offer"  of  a  potential  passenger 
is  an  indication  to  the  carrier  that  he  de- 
sires to  ride,  and  the  "acceptance"  is  express- 
ed by  the  carrier  affording  him  an  opportunity 
to  do  so. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  voL  1,  pp.  63-57;  vol.  4,  pp. 
3760,  3761;  vol.  6,  pp.  4918,  4919;  vol.  8,  p. 
7736.] 

7.  Cabbiebb   (I  247*)— Gabbiaqb  of  Pasbkn- 

OEB»— COMKENCBMKNT  OF  RELATION. 

When  one  has  availed  himself  of  the 
facilities  afforded'  by  a  carrier  of  passengers 
by  entering  upon  the  necessary  and  conven- 
ient use  of  them,  the  relation  of  carrier  and 
passenger  exists. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  H  OSt-093;   Dec.  Dig.  g  247.*] 

a  CaBBIEBS    (I   246*)— INJUBIES    TO    Passen- 

QEB8— Evidence — Sufficibnct. 

Evidence  of  injury  to  a  person  who  was 
attempting  to  board  a  street  car  held  sufficient 
to  show  an  acceptance  of  plaintiff's  offer  to 
become  a  passenger,  though  the  place  was 
not  one  where  passengers  were  nsuaUy  re- 
ceived. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  H  1275,  1284,  1296;    Dec.  Dig.  $ 

9.  Cabbiebb  (f  247*)— Oabbiaob  of  Pasben- 
OEBS— Invitation. 

A  street  car  company  may  extend  per- 
mission to  become  a  passenger  in  any  way 
calculated  to  notify  the  passenger  of  that 
fact  without  bringing  its  car  to  a  dead  stop. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  H  984-993 ;   Dec.  Dig.  g  247.*] 

10.  Cabriebs  (I  247*)— Cabbiaqe  of  Pabsen- 

OKBS— COMUENCEMEITT  OF  RELATION. 

One  who  attempts  to  enter  a  car  which 
has  been  slowed  by  the  motorman  upon  bis 
signal  to  a  speed  of  two  miles  per  honr  be- 
comes a  passenger. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  H  984-993;    Dec.  Dig.  g  247.*] 

11.  CaBBIEBS    a  347*)— INJUBIES  TO   Passbn- 

OEBS— Contbibutoby  Neolioence. 

The  question  of  the  contributory  negli- 
gence of  a  strong  man,  28  years  old,  in  at- 
tempting to  board  a  car  while  in  motion  la  for 
the  jury,  where  the  evidence  as  to  the  speed 
of  the  car  is  conflicting. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  K  1346,  1350-1386,  1388-1397. 
1402;    Dec.  Dig.  §  847.*] 

12.  Appbai,  and  Ebbob  (|  1006*)— Rbvebw— 
Mattebs  Conbidebed. 

Under  Rev.  St  1909,  {  2082,  forbidding 
the    Supreme   Court   to   reverse   a  judgment. 
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unless  for  error  materially  affecting  the  mer- 
its, while  the  conrt  will  not  set  aside  a  ver- 
dict becaase  it  is  contrary  to  the  weight  of 
the  evidence,  it  must  be  satisfied  in  such  a 
case  that  the  instructions  are  so  unexception- 
able as  to  have  fairly  presented  the  issues. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {$  3938-3943;  Dec.  Dig.  & 
1008.*] 

13.  Cabbikbs  (S  321*)— Injuries  to  Passen- 

OKBB— InSTBUCTION— DUTT    TO    PaSSENOBBS. 

An  instruction  which  states  the  duty  of 
a  carrier  to  passengers  without  defining  "pas- 
senger" is  erroneous,  in  an  action  for  inju- 
ries to  one  attempting  to  board  a  street  car, 
where  the  evidence  was  conflicting  as  to 
whether  the  car  was  slowed  up  to  receive  him. 
[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  |{  1247,  1326-1336,  1343;  Dec. 
Dig.  §  32l.*] 

14.  Tbial     a    296*)— Instbuctions— SUBBB- 

(JTJENT    INSTBDCTION    CURING    EBBOB. 

The  error  in  the  instruction  was  not 
cured,  where  a  subsequent  instruction  closed 
with  the  clause,  "but  you  cannot  find  for  the 
plaintiff,  except  yon  find  the  facts  to  be  as 
stated"  in  a  previous  correct  instruction,  since 
that  clause  is  limited  to  the  instruction  in 
which  it  occurs. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.^J|  705-713,  715,  716,  718;    Dec  Dig.  { 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;  John  O.  Park,  Judges 

Action  by  Charles  W.  Nolan  against  'tbe 
Metropolitan  Street  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Reversed  and  remanded. 

This  is  a  suit  for  personal  injury  alleged 
to  have  been  suffered  by  plaintiff  through 
the  negligence  of  the  motorman  in  operating 
an  electric  street  car  on  defendant's  street 
railway  in  Kansas  City.  That  part  of  the 
petition  which  relates  to  the  issue  in  this 
appeal  Is  as  follows :  "That  on  or  about  the 
9tb  day  of  September,  1907,  plaintiff  at- 
tempted to  board  one  of  defendant's  west- 
bound cars  on  said  Thirty-First  street  at 
or  near  the  Intersection  of  said  Thlrt.y- 
First  street  with  College  avenue,  for  the  pur- 
pose of  becoming  a  passenger  thereon,  and 
that  while  he  was  in  the  act  of  so  doing  de- 
fendant so  carelessly  and  negligently  ran, 
operated,  and  managed  said  car  as  to  cause 
plaintiff  to  be  thrown  therefrom  and  upon 
said  Thirty-First  street,  and  caused  him  to 
be  run  over  by  said  car  and  thereby  caused 
him  to  be  greatly  Injured."  Damages  were 
asked  in  the  amount  of  $35,000.'  The  an- 
swer was  a  general  denial  and  general  plea 
of  contributory  negligence. 

The  accident  happened  on  Thirty-First 
street,  which  extended  east  and  west,  and 
was  occupied  by  a  double-track  street  rail- 
way operated  by  defendant  with  electric 
power.  The  north  track  was  used  by  the 
west-bound  traffic,  and  the  south  track  by 
east-bound  traffic,  after  the  usual  manner  of 
American  railways.  Tbe  street  was  unpav- 
ed  from  Indiana  avenue  on  the  east  to  Belle- 
fontaine  avenue  on  the  west,  say  three  or 


four  blocks.  For  this  entire  distance,  and 
extending  a  distance  of  three  city  blocks 
south  from  Thirty-First  street,  the  land  was 
fenced  in  a  single  field,  which  was  called  at 
the  trial  "tbe  pasture^"  and  was  in  grass, 
with  a  few  trees.  The  plaintiff  was  a  land^ 
scape  gardener,  28  years  old,  something  over 
6  feet  in  height,  weighing  about  215  pounds, 
and  was  strong  and  active.  He  bad  been 
examining  the  sod  in  the  pasture,  bad  pur- 
chased some  of  it,  and  wanted  to  return  to 
his  work  at  Thirty-First  street  and  Woodland 
avenue,  about  ten  blocks  west  There  were 
no  houses  on  the  south  side  of  Thirty-First 
street  between  Indiana  and  Bellefontaine 
and  only  one  or  two  on  tbe  north  side.  None 
of  tbe  streets  were  paved  in  tbat  vicinity. 
The  plaintiff,  who  was  bis  own  sole  witness 
as  to  the  immediate  circumstances  of  the  ac- 
cident, said  be  just  came  up  to  the  wire 
fence  along  the  south  side  of  Thirty-Third 
street  opposite  to  a  traveled  road  that  turn- 
ed into  It  both  ways,  on  tbe  north  side.  He 
pressed  down  the  wire,  stepped  over  the 
fence,  and  saw  the  car  coming  about  100  feet 
to  the  east,  and  signaled  with  bis  right  hand 
for  it  to  stop.  The  motorman  "just  nodded 
his  body — ^just  nodded."  He  was  then  about 
25  feet  from  the  south  track.  Tbe  front  ves- 
tibule where  the  motorman  stood,  as  well  as 
the  rear  one,  was  open,  and  there  were  no 
gates  to  keep  one  from  getting  on  or  off, 
and  he  could  see  the  motorman  as  plain  as 
he  could  see  anything.  They  were  looking  at 
each  other.  He  walked  over  to  the  north 
rail  of  the  south  track  and  stood  there. 
When  be  gave  the  signnl,  he  saw  the  motor- 
man  make  a  turn  like  he  was  turning  the 
motor,  and  reached  over  with  his  right  hand. 
The  power  relaxed  and  gradually  died  out 
He  could  tell  this  from  the  noise  or  buzz  of 
the  car.  When  the  car  had  got  to  a  point 
about  20  feet  east  of  him,  "it  had,"  In  the 
words  of  the  witness,  "slowed  down  quite  a 
bit;  it  was  not  running,  I  would  not  say, 
over  a  couple  of  miles  an  hour.  A  man  could 
easily  get  on  it  if  it  would  keep  on  slowing;" 
Continuing  the  substance  of  plaintiff's  state- 
ment In  the  first  person  as  it  is  condensed 
in  the  appellant's  brief,  he  said:  "When  I 
reached  the  north  rail  of  the  south  track,  I 
gave  him  another  signal  of  tbe  same  kind. 
Just  in  a  way  to  be  sure  of  it  The  car 
came  on,  and  when  I  gave  this  signal  X 
stepped  across  from  that  rail  over  to  where 
I  could  get  on  the  car.  The  car  was  running 
at  tbe  same  rate  of  speed.  I  stepped  over 
there  to  wait  until  where  I  could  get  on,  and 
then  I  would  step  on;  I  got  hold  with  both 
hands  and  stepped  on.  I  should  say  tbe  car 
was  running  something  like  two  miles  am 
hour.  I  stepped  my  right  foot  on  the  step 
and  reached  up  and  caught  hold  with  this 
hand.  I  didn't  get  a  very  good  hold,  but 
when  the  car  went  on  the  car  just  jumped; 
caught  hold  of  the  car  with  the  right  hand 
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on  the  handle  of  the  body  of  the  car;  my 
right  foot  was  on  the  step.  My  left  hand 
Just  had  caught  hold  of  the  other  handle, 
the  handhold  on  the  side  of  the  vestibule; 
did  not  get  a  firm  hold;  Just  got  my  fingers 
on  the  handle  and  the  car  started ;  it  started 
with  a  Jerk;  that  is  what  pulled  this  hand 
loose.  All  those  cars  start  with  a  Jerk;  it 
Jerked  this  hand  loose,  and  I  went  with 
my  back  right  around  with  the  car,  and  I 
feU  under  it" 

The  appellant  introduced  much  testimony 
to  the  effect  that  at  the  time  plaintiff  under- 
took to  board  the  car  it  was  running  from 
10  to  12  miles  per  hour;  that  he  did  not  sig- 
nal nor  communicate  with  the  motorman  in 
any  way,  but  simply  stood  beside  the  track 
and  caught  it  as  It  passed. 

There  was  no  evidence  Introduced  by  the 
defendant  as  to  the  character  of  the  plain- 
tiff's injuries.  The  testimony  of  the  sur- 
geon who  treated  him  from  the  day  after  the 
accident,  when  his  right  leg  had  already  been 
amputated  about  midway  between  the  ankle 
and  the  knee,  up  to  the  time  of  the  trial  six 
months  afterwards,  was  to  the  effect  that 
"be  was  generally  bruised  up  in  all  parts 
of  his  body."  Among  these  injuries,  in  addi- 
tion to  that  which  made  the  amputation  nec- 
essary, was  a  compound  fracture  of  the  nose, 
which  has  left  a  scar  and  some  disfiguration. 
The  fifth  metacarpal  bone  of  his  right  hand 
was  broken  and  the  fourth  one  bruised,  and  he 
was  bruised  about  the  back,  shoulders,  and 
chest  He  has  lost  the  use  of  his  right  hand 
and  forearm  to  a  considerable  extent;  the 
muscles  supplied  by  certain  nerves  seeming 
to  be  powerless.  He  has  no  use  of  nor  sen- 
sation in  the  ring  and  little  fingers  of  his 
right  hand.  The  hand  Is  affected  by  a  form 
of  paralysia  The  surgeon  thinks  the  con- 
dition permanent 

At  the  close  of.  plaintiff's  testimony,  and 
also  when  all  the  testimony  was  in,  the  de- 
fendant asked  an  instruction  in  the  nature 
of  a  demurrer  to  the  evidence,  which  was 
eadi  time  refused  by  the  court,  and  defend- 
ant excepted.  The  court  then  gave  the  fol- 
lowing instructions  for  plaintiff: 

"(1)  A  carrier  of  passengers  is  required  to 
use  the  highest  degree  of  care  reasonably 
practicable  among  prudent  and  skillful  men 
in  that  kind  of  business  to  carry  its  passen- 
gers safely,  and  its  failure,  if  any,  to  use 
such  care  would  constitute  negligence  on  the 
part  of  such  carrier.  A  passenger  is  bound  to 
nse  ordinary  care — that  is,  such  care  as 
would  be  used  by  an  ordinarily  prudent  per- 
son under  the  same  or  similar  circumstances 
— and  his  failure,  if  any,  to  nse  such  care 
would  constitute  negligence  on  the  part  of 
such  passenger. 

"(2)  If  the  Jury  find  and  believe  from  the 
evidence  that  on  September  9,  1907,  the  de- 
fendant was  operating  the  car  on  which 
plaintiff  claims  to  have  attempted  to  take 
passage,  for  the  purpose  of  carrying  passen- 
gers for  hire,  and  if  the  Jury  further  find 


and  believe  from  the  evidence  that  on  said 
September  9,  1907,  plaintiff,  while  standing 
at  or  near  the  intersection  of  Thirty-First 
street  and  College  avenue,  if  he  was,  signal- 
ed' defendant's  motorman  in  charge  of  its 
west-bound  car,  approaching,  said  point,  of 
his  intention,  if  any,  to  become  a  passenger 
upon  said  car  at  said  place,  and  if  the  Jury 
further  find  and  believe  from  the  evidence 
that  said  motorman,  in  obedience  to  his  sig- 
nal, slowed  down  said  car  as  it  approached 
the  place  where  plaintiff  was  standing,  for 
the  purpose  of  receiving  him  as  a  passenger 
thereon  while  it  was  so  slowed  down  and 
moving  slowly  at  such  point,  and  if  you 
further  find  and  brieve  from  the  evidence 
that  while  said  car  was  so  slowed  down  and 
so  mqvlng  slowly  at  such  point.  If  it  was,  the 
plaintiff  stepped  upon  the  step  of  such  car  for 
the  purpose  of  becoming  a  passenger  there- 
on, with  the  knowledge  and  consent,  if  any, 
of  the  motorman  In  charge  thereof,  and  that 
while  the  plaintiff  was  so  getting  upon  said 
car,  and  before  he  had  a  reasonable  time  or 
opportunity  to  get  upon  said  car  as  a  passen- 
ger, defendant's  motorman  in  charge  of  said 
car  negligently  caused  or  suffered  said  car 
to  suddenly  go  forward  with  increased  speed 
and  shock,  and  that  thereby  plaintiff  was 
caused  to  be  thrown  and  tall  from  said  car 
and  sustain  injuries,  and  if  the  Jury  further 
find  and  believe  from  the  evidence  that  the 
defendant's  motorman  so  in  charge  of  said 
car,  while  plaintiff  was  in  the  act  of  getting 
on  said  car,  failed  in  the  foregoing  respects 
to  exercise  such  high  degree  of  care  as 
would  have  been  exercised  by  a  skillful  and 
careful  motorman  under  the  same  or  similar 
circumstances  and  thereby  directly  caused 
said  movement  of  said  car  and  plaintiff's  in- 
juries, if  any,  and  if  the  Jury  further  find 
and  believe  from  the  evidence  that  the  plain- 
tiff was  not  guilty  of  negligence  which  pro- 
duced or  contributed  to  his  injury,  then  your 
verdict  should  be  for  the  plaintiff. 

"(3)  In  determining  whether  or  not  the 
plaintiff  was  guilty  of  contributory  negli- 
gence in  getting,  on  a  moving  car.  If  he  was, 
you  are  Instructed  that.  If  in  so  doing  he 
used  such  care  as  would  have  been  used  by 
an  ordinarily  prudent  person  under  the  same 
or  similar  circumstances,  then  he  was  not 
guilty  of  such  contributory  negligence. 

"(4)  E}ven  though  you  may  believe  from 
the  evidence  that  the  plaintiff  was  guilty  of 
negligence  in  getting  upon  a  moving  car,  if 
he  did,  still,  if  you  further  believe  from  the 
evidence  that  he  would  have  reached  a  posi- 
tion of  safety  on  said  car  except  for  a  sub- 
sequent and  accelerated  negligent  movement 
thereof,  if  any,  by  the  motorman  in  charge 
of  such  car,  and  that  such  subsequent  move- 
ment. If  any,  was  the  direct  cause  of  his  in- 
juries, if  any,  then  plaintiff's  prior  negli- 
gence, if  any,  in  attempting  to  get  upon  said 
car  Is,  in  Itself,  no  defense  to  this  action,  but 
you  cannot  find  for  plaintiff,  except  you  find 
the  facts  to  be  as  outlined  in  Instruction  2J' 
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Also  an  instruction  relating  to  damages, 
which  closed  as  follows:  "Your  verdict  can- 
not exceed  the  sum  of  thlrty^ve  thousand 
{136,000.00)  dollars."  At  the  defendant's  in- 
stance the  court  gave,  among  others  unim- 
portant to  the  issues  here,  the  following  in- 
struction: 

"(7)  The  court  instructs  the  Jury  that  it 
was  not  the  daty  of  the  defendant's  motor- 
*man  to  stop  his  car  in  the  middle  of  the 
block  to  permit  a  person  to  become  a  passen- 
ger. So  that  in  this  case,  if  you  find  and  be- 
lieve from  the  evidence  that  the  motorman 
operating  defendant's  car  was  running  it  at 
full  speed,  and  did  not  stop  or  slacken  the 
speed  of  his  car  to  permit  plaintiff  to  become 
a  passenger  thereon,  your  verdict  will  be  for 
the  defendant" 

And  refused  the  following:  "(A)  If  the 
Jury  believe  and  find  from  the  evidence  that 
plaintiff  attempted  to  get  upon  defendant's 
car  while  the  same  was  In  motion,  and  fell 
by  reason  of  the  car  being  in  motion  at  the 
time  he  so  attempted  to  get  on  said  car,  your 
verdict  will  be  for  the  defendant" 

To  all  adverse  rulings  defendant  duly  ex- 
cepted. The  verdict  was  for  plaintiff  for 
$26,000. 

Motions  for  a  new  trial  and  In  arrest  of 
judgment  were  filed  at  this  time,  and  after 
a  remittitur  of  $7,500,  which  the  court  re- 
quired as  a  condition  of  sustaining  the  Judg- 
ment, these  motions  were  overruled  in  the 
following  order:  "Now  on  this  day  comes  the 
plaintiff  and  remits  from  the  amount  of  the 
verdict  heretofore  rendered  in  his  favor 
the  sum  of  seven  thousand  five  hundred 
($7,600.00)  dollars,  leaving  the  balance  of 
said  verdict  seventeen  thousand  five  hundred 
($17,500.00)  dollars.  Whereupon  defendant's 
motion  for  a  new  trial  of  this  cause,  also 
motion  in  arrest  of  Judgment  are  by  the 
court  overruled,  to  which  said  rulings  of  the 
court  defendant  excepts." 

This  action  is  preserved  in  the  bill  of  ex- 
ceptions as  follows:  "On  Monday,  March  30, 
1908,  the  same  being  the  sixty-seventh  day 
of  the  January  term,  1908,.  the  court  over- 
ruled the  defendant's  foregoing  motion  for 
a  new  trial  and  motion  in  arrest  of  ludg- 
ment  To  which  action  and  ruling  of  the 
court  in  overruling  said  motion  for  a  new 
trial  and  said  motion  in  arrest  of  Judgment 
the  defendant  at  the  time  duly  excepted." 
Judgment  was  thereupon  entered  for  $17,600, 
from  which  this  appeal  is  taken. 

John  H.  Lucas  and  Charles  N.  Sadler,  both 
of  Kansas  City,  for  appellant  Boyle,  Guth- 
rie, Howell  &  Smith  and  Jos.  S.  Brooks,  all 
of  Kansas  City,  for  respondent 

BROWN,  C.  (after  stating  the  facts  as 
above).  [1]  1.  The  appellant  first  insists  that 
the  petition  wholly  falls  to  state  facts  suffi- 
cient to  constitute  a  cause  of  action.  While 
its  objections  are  not  indicated  in  Its  brief 
with  clearness,  they  are  evidently  Intended 
to  be  included  In  or  suggested  by  the  stato- 


ment  that,  '^  recover,  the  petition  muBt 
count  on  the  relation  of  passenger  and  car- 
rier, and  state  sufficient  facts  to  bring    tlie 
case  within  such  relationship."   If  this  means 
that,  where  the  carrier  is  sued  for  an   al- 
leged violation  of  duty  to  a  passenger,   tbe 
petition  must  set  out  all  the  acts  by  wblcb 
tbe  relation  was  brought  about,  it  is  a  mis- 
taken .conception    of    the    law    relating     to 
pleading  under  onr  Code,  which  requires  tbat 
only  "the  substantive  facts"  shall  be  pleaded. 
These  are  called  by  this  court  in  Bragg  v 
Railway,  192  Mo.  331,  336,  91  S.  W.  527,  532, 
the  ultimate  as  well  as  the  substantive  facts, 
and  It  is  there  stated  to  be  "a  hornbook  prin- 
ciple that  the  pleading  of  mere  evidential 
facts  is  bad."    The  petition  copied  In  tbe 
official  report  of  that  case  illustrates  the  ap- 
plication of  tbe  rule  to  this.    It  sets  out  tbe 
relation   of  passenger  and   carrier  by   tbe 
statement  "that  while  plaintiff  was  on  said 
car  as  a  passenger"  the  negligence  occurred. 
The   petition   in   this  case   states   that  tbe 
plaintiff  was  entering  the  car  for  the  purpose 
of  becoming  a  passenger,  leaving  the  conrt, 
as  well  as  the  adversary  party,  to  Infer  tbe 
relation  which  that  fact  implied,  and  that 
the  inference  was  well  drawn  is  shown  by 
the  fact  that  the  case  was  tried  and  submit- 
ted by  both  parties  upon  the  issue  whether 
or  not  the  motorman  slackened  the  qpeed  of 
his  car  to  permit  the  plaintiff  to  become  a 
passenger  thereon. 

[2]  But  the  question  here  is  not  whether, 
by  the  technical  rules  of  either  grammar  or 
pleading,  it  is  stated  that  the  plaintiff  was 
a  passenger  upon  defendant's  car.  The  Code 
not  only  provides  that  the  pleadings  "shall  be 
liberally  construed,  with  a  view  to  substan- 
tial Justice  between  the  parties"  (R.  S.  Mo. 
1909,  i  1831),  and  that  the  pleader  shall  not 
be  required  to'  state  evidence  (Id.  i  1818), 
but  the  courts  are  directed  "in  every  stage 
of  the  action"  to  "disregard  any  error  or  de- 
fect in  the  pleadings  or  proceedings  whidi 
shall  not  affect  the  substantial  rights  of  the 
adverse  party"  (Id.  f  1850) ;  and  in  the  sec- 
tion last  dted  the  appellate  court  is  especial- 
ly directed  that  "no  Judgment  shall  be  re- 
versed or  affected  by  reason  of  such  error 
or  defect"  Justice  will  not  allow  a  party 
to  lie  in  wait  for  his  adversary,  take  Ills 
chances  on  a  verdict,  and  then.  If  it  be 
against  him,  profit  by  the  strict  technicality 
of  the  science  of  pleading,  if  a  liberal  con- 
struction will  obviate  the  objection.  Cobb  v. 
Hallway  Co.,  149  Mo.  136,  144,  60  a  W. 
310;  MUllken  v.  Commission  Co.,  202  Mo. 
687,  664,  656,  100  S.  W.  604;  Thomasson  v. 
Insurance  Co.,  217  Mo.  486,  497,  116  8.  W. 
1092.  In  the  case  last  dted  it  was  said  to 
be  the  well-settled  rule,  at  common  law  as 
well  as  under  the  Code,  that  if  a  material 
matter  be  not  expressly  averred  in  the  peti- 
tion, but  is  necessarily  implied  by  what  Is 
stated  in  the  context,  the  defect  Is  cored 
after  verdict  Applying  these  rules  to  this 
petition,  it  la  amply  saffldent  to  sustain  the 
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Judgment  upon  the  theory  npon  wtaldi  tbe 
case  was  submitted  by  the  court,  to  which 
we  shall  again  have  occasion  to  refer. 

[3]  2.  The  respondent  contends  that  no 
matter  of  exception  which  onr  practice  re- 
quires to  be  reviewed  upon  motion  for  a 
new  trial  has  come  before  this  court,  because 
the  record  does  not  show  that  any  exception 
was  taken  to  tbe  overruling  of  that  motion. 
It  Is  only  merited  tribute  to  say  that  this 
is  even  more  subtle  than  the  reasoning  of 
defendant  with  reference  to  the  sufBdency 
of  the  petition. 

The  entry  in  the  bill  of  exceptions  on 
which  this  question  has  been  raised  is  as 
foUows:  "On  Monday,  March  30,  1908,  the 
same  being  the  sixty-seventh  day  of  the  Jan- 
uary term,  1908,  the  court  overruled  the  de- 
fendant's foregoing  motion  for  a  new  trial 
and  motion  In  arrest  of  Judgment.  To  which 
action  and  ruling  of  the  court  In  overruling 
said  motion  for  a  new  trial  and  said  mo- 
tion In  arrest  of  Judgment  the  defendant  at 
the  time  duly  excepted."  The  reasoning  is, 
and  it  seems  to  have  been  suggested  by  the 
opinion  of  the  Kansas  City  Court  of  Appeals 
in  McKee  v.  Dry  Goods  Company,  152  Mo. 
App.  241,  132  S.  W.  1191,  that  in  Judicial 
practice  there  may  be  such  a  thing  as  one 
ruling  on  two  separate  and  distinct  proposi- 
tions ;  that  It  may  make  a  fundamental  dif- 
ference whether  the  court  should  say,  "I 
overrule  both  these  motions,"  or  should  say, 
"I  overrule  each  of  these  motions."  We  do 
not  understand  how  its  choice  in  this  respect 
can  affect  the  substantial  rights  of  either 
party.  This  view  is  in  accordance  with  the 
dedsioD  of  this  court  in  Weber  v.  Cable  Ry. 
Co.,  100  Mo.  194.  205,  206,  12  S.  W.  804,  18 
S.  W.  58T,  7  L.  R.  A.  819,  18  Am.  St.  R^. 
641.  The  overruling  of  both  motionii  neces- 
sarily involved  a  ruling  upon  each,  and  the 
exception  to  these  rulings,  in  the  very  form 
In  which  they  were  made,  was  necessarily 
as  broad  as  tbe  language  in  which  they  were 
expressed  and  to  which  tbe  exception  was 
taken,  and  was  therefore  an  exception  to 
each. 

[4]  3.  In  considering  the  question  of  the 
sufficiency  of  the  evidence  to  sustain  the  ver- 
dict, the  appellant  suggests  that  the  petition 
avers  that  at  the  time  the  plaintiff  attempted 
to  board  the  car  he  was  "standing  at  or  near 
tbe  Intersection  of  Thirty-First  street  and 
College  avenue,"  while  in  fact  be  was  a  con- 
siderable distance  from  College  avenue, 
which  was  tbe  nearest  street  to  the  east 
There  was  no  question  as  to  the  actual  place 
of  tbe  occurrence,  and  no  such  variance  be- 
tween the  allegation  and  the  flict  as  to  call 
for  the  application  of  the  curative  provisions 
of  section  1846,  Revised  Statutes  of  Missouri 
1909. 

[5-7]  The  appellant  reasons,  however,  that 
tbe  court  should  have  acceded  to  its  request 
to  peremptorily  Instruct  in  its  favor,  be- 
canse,  under  the  pleadings  and  evidence, 
there  could  be  no  recovery,  unless  upon  tbe 
167  S.W.— 11 


theory  that  at  the  time  of  the  injury  the  re- 
lation of  passenger  and  carrier  existed  be- 
tween tbe  parties,  and  that  there  is  in  this 
case  no  evidence  of  such  relation ;  and  it 
lays  the  foundation  for  tbe  argument  by 
quoting  from  the  opinion  of  this  court  in 
Schepers  v.  Union  Depot  Company,  126  Mo. 
665,  29  S.  W.  712,  as  foUows:  "The  relation 
can  only  be  created  by  contract  ••  *  ex- 
press or  Implied.  There  must  always  be  an 
offer  and  request  to  be  carried  on  one  side 
and  an  acceptance  on  the  other.  *  •  • 
There  must  have  been  some  act  on  the  part 
of  the  carrier  Indicating  an  acceptance." 
This  rule  is  undoubtedly  well  stated;  but, 
like  all  other  rules,  it  must  be  Interpreted 
In  connection  with  the  thing  to  which  it  ap- 
plies. A  public  carrier  of  passengers  like 
tbe  applicant  is  under  the  legal  obligation, 
subject  to  necessary  and  reasonable  rules, 
and  up  to  the  reasonable  limit  of  Its  capaci- 
ty, to  carry  without  discrimination  those 
who  present  themselves  properly  for  that 
purpose.  The  appellant.  In  his  brief,  refers 
to  tbe  "invitation"  of  the  carrier  as  an  ele- ' 
ment  of  the  contract  This  "Invitation"  con- 
sists of  the  exhibition  of  a  readiness  to  per- 
form its  duty.  The  "offer"  of  the  potential 
passenger  Is  the  indication  |»  tiie  carrier 
that  he  desires  to  exercise  his  right  to  ride 
upon  the  terms  accorded  to  all.  His  "ac- 
ceptance" by  the  carrier  is  expressed  by 
affording  him  the  opportunity  to  do  so. 
When  he  has  availed  himself  of  this  accept- 
ance by  entering  upon  the  necessary  and 
convenient  use  of  the  facilities  afforded  for 
that  purpose,  the  relation  of  passenger  and 
carrier,  with  Its  mutual  duties  and  obliga- 
tions, exists. 

[8]  The  plaintiff  was  his  own  sole  witness 
as  to  the  immediate  circumstances  under 
which  the  accident  occurred,  while  the  de- 
fendant had  three  witnesses  whose  testimony 
covered  the  same  ground,  the  motorman  and 
conductor  operating  the  car,  and  a  young 
man  who  testified  that  he  was  a  passenger. 
Their  testimony  was  irreconcilable,  with  the 
numerdal  weight  of  three  to  one  In  favor 
of  the  defendant  We  have  carefully  read 
the  entire  evidence,  and  find  in  it  nothing 
which  removes  it  from  the  operation  of  the 
rule  that  the  weight  and  credibility  of  the 
evidence  is  peculiarly  within  the  province 
of  tbe  Jury,  and  that  their  verdict  will  not  be 
disturbed  on  appeal  If  It  Is  supported  by  sub- 
stantial evidence.  "While  appellate  courts 
have  never  released  their  hold  on  testimony 
so  that  they  may  not  say  there  is  no  proof, 
yet  tbe  rule  is  to  accord  to  the  triers  of  fact, 
who  see  and  hear,  the  correlative  right  to 
weigh  the  testimony."  Stumpe  v.  Kopp,  201 
Mo.  412,  99  8.  W.  1073.  The  same  rule  was 
lately  expressed  by  Judge  Brace,  of  this 
court,  in  the  following  language :  "In  answer 
to  the  suggestion  that  tbe  defendant's  de- 
murrer to  tbe  evidence  ought  to  have  been 
sustained.  It  Is  only  necessary  to  say  that 
there  was  evidence  tending  to  prove  that  tbe 
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bell  was  not  rang,  and  tbat  the  argument 
♦  *  •  goes  to  the  weight  of  the  evidence, 
with  which  we  have  nothing  to  do."  McNul- 
ty  V.  Railroad,  203  Mo.  475,  479,  101  S.  W. 
1082,  1063.  A  short  statement  of  the  testi- 
mony tending  to  prove  the  facts  relied  on 
by  respondent  to  sustain  the  judgment  will 
enable  us  to  apply  these  principles  to  the 
subject  of   this  paragraph. 

The  locality  in  question  was  outside  the 
area  of  paved  streets.  The  accident  oc- 
curred on  Thirty-First  street,  which  extends 
westward,  the  direction  in  which  the  car  was 
running,  from  Indiana  avenue,  a  distance 
of  three  blocks  to  Bellefontaine  avenue.  Be- 
tween these  points  no  street  approaches  It 
from  the  south,  but  the  entire  distance  is  in- 
cluded in  a  pasture.  From  the  north  Col- 
lege avenue,  the  first  street  west  of  Indiana 
avenue,  is  opened  into  it  The  next  street 
to  the  west  is  not  opened  through  the  land 
lying  Immediately  north  of  Thirty-First 
street,  but  the  travel  from  that  direction 
seems  to  have  been  deflected  towards  the 
west,  and  comes  into  Thirty-First  Street  at 
the  point  where  the  alley  east  of  Bellefon- 
taine avenue  was  located,  which  is  variously 
described  in  the  evidence  to  be  at  a  distance 
of  from  100  feet  to  200  feet  east  of  the  last- 
named  avenue.  Up  to  this  point  all  the 
testimony  seems  to  agree.  The  plaintiff 
testified  that  before  the  accident  he  was  in 
the  pasture  south  of  Thirty-First  street  on 
business  connected  with  the  purchase  of  sod, 
and  desired  to  take  a  car  running  west  over 
Thirty-First  street  to  a  i>olnt  beyond  Belle- 
fontaine avenue.  The  defendant  had  two 
tracks  on  Thirty-First  street;  the  north  one 
being  used  for  west-bound  traflic.  He  came 
out  of  the  pasture,  pressed  down  the  top 
wire,  and  stepped  over  the  wire  fence  which 
was  maintained  along  the  south  side  of  the 
street  at  a  distance  of  about  25  feet  from 
defendant's  south  track,  and  when  Inside  the 
fence  signaled'  with  his  hand  the  car,  which 
was  coming  from  the  east,  and  was  then 
about  100  feet  from  him.  The  motorman  an- 
swered his  signal  by  bowing,  and  slowed  his 
car.  The  plaintiff  then  passed  to  the  north 
side  of  the  south  track,  signaling  again  to 
the  motorman,  who  was  looking  at  him.  At 
this  time  the  speed  of  the  car  had  been 
reduced  to  about  two  miles  per  hour.  The 
front  vestibule  occupied  by  the  motorman 
was  open  on  the  left  side  of  the  car,  from 
which  the  plaintiff  approached,  and  as  It 
X>a8sed  the  plaintiff  he  put  his  right  foot  on 
the  step,  caught  the  handhold  on  the  front 
of  the  car  with  his  left  hand,  and  attempted 
to  grasp  the  one  at  the  rear  of  the  vestibule 
opening  with  his  right  hand,  but  had  not  got 
a  firm  hold,  when  the  car  started  up  sudden- 
ly, Jerking  his  band  loose  and  throwing  htm 
off  the  step,  so  that  he  went  down  under  the 
wheels.  The  evidence  all  agrees  that  this 
attempt  to  get  on  the  car  was  opposite  to 
the  alley  or  road  coming  Into  Thirty-First 


street  from  the  north,  and  was  on  the  south 
side  of  the  moving  car. 

It  is  a  matter  of  common  knowledge  and 
arising  from  necessity  tbat  street  railways 
do  not  ordlnaMly  maintain  terminal  stations 
for  receiving  and  discharging  passengers, 
which  must  be  done  with  such  frequency  as 
to  accomplish  the  object  of  that  class  of  pub- 
lic service.  It  is  usually  done  at  street  In- 
tersections, but  even  where  this  is  the  case 
the  precise  point  depends  to  a  great  extent 
upon  the  peculiar  ideas  of  those  who  operate 
the  facility.  Most  of  us  have  been  annoyed 
by  a  sudden  change  in  the  policy  of  the  rail- 
way in  this  respect,  so  that  when  we  have 
stopped  at  the  "far"  side  of  the  street  from 
which  it  has  formerly  picked  ns  up  we  have 
found  that  it  has  made  its  stopping  place 
on  the  other  side,  and  left  us  to  make  an 
attempt  on  the  next  car.  Where  the  dis- 
tance Is  long  between  the  streets,  there  are 
frequently  stopping  places  at  Intermediate 
points.  They  are  sometimes  marked  and 
sometimes  unmarked.  But  notwithstanding 
these  perplexing  uncertainties  we  have  never 
doubted  that  these  public  -atUItles  have  the 
right  either  to  Invite  or  i)ermit  persons  to 
take  passage  upon  their  cars  at  any  safe 
place  along  their  lines,  and  having  either 
Invited  or  signified  its  permission  to  receive 
one  for  such  transportation  he  becomes  en- 
titled to  all  the  rights  of  a  passenger,  while 
employing  the  facilities  that  the  carrier  fur- 
nishes to  enable  him  to  avail  himself  of  sucta 
invitation  or  permission.  Applying  these 
principles  to  this  case  we  see  no  reason  why 
the  plaintiff  should  not,  at  the  place  where 
this  accident  occurred,-  have  signified  to  the 
defendant  his  desire  to  become  a  passenger 
on  the  approaching  car,  nor  why  the  defend- 
ant should  not,  through  its  motorman  In 
charge  of  the  movement  of  the  car,  have 
acceded  to  that  request  and  have  given  him 
an  opportunity  to-  enter  the  conveyance. 

[I]  It  is  Intimated,  however,  by  the  ap- 
I>ellant  in  its  argument  that  this  permission 
could  only  be  extended  by  bringing  the  car 
to  a  dead  stop.  This  is  a  mistake.  It  may 
be  granted  In  any  way  well  calculated  to 
notify  the  would-be  passenger  of  that  fact, 
and  by  giving  him  an  opportimity  to  enter 
the  car  with  perfect  safety;  and  it  seems 
absurd  to  say  that,  as  a  matter  of  law,  it 
is  unsafe  for  one  enjoying  all  the  vigor  of 
health  and  manhood,  which  the  plaintiff  said 
he  enjoyed  at  tbat  time,  to  attempt  to  enter 
a  car  moving  at  the  rate  of  two  miles  per 
hour.  Spacer  v.  Transit  Co.,  Ill  Mo.  App. 
653,  86  S.  W.  593;  Elkenberry  v.  Transit 
Co.,  103  Mo.  App.  442,  80  S.  W.  360. 

[10,11]  The  case  does  not  rest  upon  the 
theory  that  the  injury  was  caused  by  the 
fact  that  the  car  was  in  motion  at  the  time 
the  plaintiff  attempted  to  enter  it,  but  that 
it  was  caused  by  the  sudden  acceleration  of 
its  movement  while  he  was  in  the  act  of  en- 
tering, and  necessarily  in  a  position  render- 
ing him  easily  susceptible  to  being  thrown 
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down  by  such  a  moTement  If  the  plaintiff's 
testimony  were  true,  and  we  must  assume  It 
to  be  true  for  this  purpose,  he  became  a  pas- 
senger when  he  attempted  to  enter  the  car, 
and  the  defendant  was  charged  with  the 
exercise  of  such  care  as  Is  Incident  to  that 
relation.  Whether  or  not  he  was  guilty  of 
contributory  negligence  In  so  doing  was  a 
question  for  the  jury. 

[12]  4.  While  this  court  will  not  interfere 
with  verdicts  on  the  ground  that  they  arc 
against  the  weight  of  the  evidence,  yet  it 
recognizes  that  under  the  operation  of  this 
rule  extreme  cases  will  arlsei  In  such  cases 
we  must  be  satisfied  that  the  instructions 
glren  for  the  party  obtaining  the  verdict 
are  so  unexceptionable  as  to  have  fairly  and 
plainly  presented  the  issues ;  for  we  will  not 
presunie  that  in  a  plain  cbse  the  Jury  have 
trodden  the  facts  under  their  feet,  when 
there  is  reasonable  ground  to  believe  that 
they  have  been  misled  by  the  Instructions  of 
the  court.  Carroll 'v.  Paul's  Administrator, 
16  Mo.  226, 240.  Our  own  statute  (R.  S.  1909,  | 
2082)  emphasizes  our  duty  to  consider  the 
effect  of  the  Instructions  upon  the  verdict 
by  forbidding  us  to  reverse  the  judgment,  un- 
less we  shall  believe,  not  only  that  error  was 
committed,  but  that  It  materially  affected 
the  merits  of  the  action.  In  the  light  of 
these  principles  It  becomes  our  duty  to  ex- 
amine these  Instructions. 

[13]  The  principal  Issue  presented  In  the 
case  was  squarely  upon  the  question  as  to 
whether,  as  asserted  by  the  plaintiff,  the 
motorman,  upon  a  signal  from  him  expres- 
sive of  bis  desire  to  take  passage  upon  the 
car,  indicated  the  defendant's  consent  by 
reducing  bis  speed  to  about  2  miles  per  hour, 
or  whether,  as  asserted  by  defendant,  no  sig- 
nal was  given,  and  the  car  continued  at  a 
speed  of  10  or  12  miles  an  hour  until  the 
plaintiff  was  Injured  in  his  attempt  to  board 
It  white  running  at  that  speed.  The  law  ap- 
plicable to  that  issue  was  properly  explained 
in  the  second  Instruction  given  for  the  plain- 
tiff. They  were  also  told  in  plaintiff's  in- 
stmction  No.  3  that  in  determining  whether 
or  not  the  plaintiff  was  guilty  of  negligence 
in  getting  on  a  moving  car  they  should  con- 
sider whether  In  so  doing  he  used  such  care 
as  would  have  been  used  by  an  ordinarily 
prudent  person  under  the  same  circumstances. 
This  refers  alike  to  all  conditions  of  speed 
which  the  jury  were  authorized  to  infer 
from  any  evidence  In  the  case. 

Under, these  circumstances  the  court.  In 
the  first  instruction  given  for  plaintiff,  told 
the  jnry  in  a  general  way  that  "a  carrier 
of  passengers  Is  required  to  use  the  highest 
degree  of  care  reasonably  practicable  among 
prudent  and  skillful  men  in  that  kind  of  busi- 


ness to  carry  its  passengers  safely,  and  Its 
failure,  If  any,  to  use  such  care  would  con- 
stitute negligence  on  the  part  of  such  car- 
rier." There  was  nothing  In  any  of  the  in- 
structions given  by  the  court  which  defined 
the  word  "passenger"  to  the  jury,  or  told 
them  what  facts,  to  which  the  evidence  was 
applicable,  would  constitute  the  plaintiff  a 
passenger.  The  Instruction  quoted  simply 
assumed  that  he  was  somehow  a  passenger, 
and  told  the  jury  that  be  was  entitled  to  the 
high  degree  of  care  Incident  to  that  relation. 
This  left  the  triers  of  the  fact  In  the  same 
position  of  uncertainty  as  to  what  constitut- 
ed the  relation  as  was  the  plaintiff  when  he 
charged  in  his  petltlo;i,  not  that  he  was  a 
passenger,  but  that  he  was  getting  on  the 
car  for  the  puijpose  of  becoming  a  passen- 
ger, and  when  he  stated  In  his  second  instruc- 
tion, which  was  an  excellent  presentation  of 
the  entire  issue,  that  he  "stepped  upon  the 
step  of  such  car  for  the  purpose  of  becom- 
ing a  passenger  thereon."  It  seems  unfair 
that.  In  the  uncertain  state  of  his  own  mind, 
indicated  by  these  expressions,  he  should 
have  cast  upon  the  jury  the  entire  burden  of 
determining,  as  a  conclusion  of  law  the  par- 
ticular phases  of  the  evidence  upon  which  the 
relation  of  passenger  and  carrier  might  be 
predicated.  Perhaps  the  solution  most  evi- 
dent to  them  was  that  the  instruction  assum- 
ed that  the  relation  existed,  and  that  they 
had  no  other  duty  to  perform  than,  assuming 
its  existence  In  every  aspect  presented  by  the 
evidence,  to  apply  the  rule  of  extraordinary 
care  which  it  prescribed.  Its  general  charac- 
ter made  it  applicable  to  every  issue,  includ- 
ing that  submitted  in  the  plaintiff's  third  in- 
struction, which  by  its  terms  applies  as  well 
to  an  attempt  to  board  a  car  moving  at  the 
rate  of  12  miles  an  hour  as  to  the  attempt  to 
enter  one  moving  at  2  miles  per  hour. 

[14]  We  have  thought  that  the  vice  of  the 
first  instruction  might  be  cured  by  the  clos- 
ing words,  which  seem  to  have  been  an  after- 
thought in  the  fourth,  which  are  as  follows: 
"But  you  cannot  find  for  plaintiff,  except  you 
find  the  facts  to  be  as  outlined  In  instruction 
2."  The  conjunctive  "but,"  however,  with 
which  this  modification  is  introduced,  natur- 
ally as  well  as  grammatically  confines  its 
effect  to  the  conneotlon  in  which  It  occurs. 

For  the  reasons  given,  we  are  compelled 
to  hold  that  the  giving  of  the  first  Instruc- 
tion for  the  plaintiff  was  error;  and  believ- 
ing, as  we  do,  that  it  was  of  such  a  nature  as 
materially  to  affect  the  verdict  the  judgment 
wIU  be  reversed  and  the  cause  remanded 
for  a  new  trial. 

PBR  CURIAM.  The  foregoing  opinion  of 
BROWN,  O.,  is  adopted  as  the  opinion  of  the 
court    All  the  Judges  concur. 
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KANB  T.  MISSOURI  PAC.  RT.  CO. 

(Sapreme   Coart  of  Missonri.     May  10,  1913. 
Rehearing  Denied  June  2,  1913.) 

1.  Appkai,  and  Ebbob  (i  274*)— ExoEFnoNB— 

SUFFICIKNOT. 

Where  defendant's  motion  for  a  new  trial 
and  his  motion  in  arrest  of  judgment  were  over- 
ruled on  the  same  day,  his  bul  of  exceptions, 
stating  that  to  such  rulin?  he  then  duly  except- 
ed, will  be  referred  to  each  ruling,  if  announced 
separately,  and  if  covered  by  one  announcement 
would  be  a  due  exception  necessarily  relating 
to  each  of  them,  without  excepting  separately 
and  specifically  to  the  ruling  on  each  motion. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  1591,  1592,  1605-1607, 
1624,  1631-1646 ;   Dec.  Dig.  i  274. »] 

2.  DAKAGES    (I    208*)    —    INJUBT    Resultiro 
VBOIf  ACCIDENT — QUESTION  FOB  JUBT. 

On  evidence  in  a  brakemap's  action  for  in- 
juries from  the  derailment  of  his  engine,  held, 
that  whether  plaintiff's  condition  was  dne  to  the 
derailment  or  to  a  prior  existing  disease  was  for 
the  jury. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig,  |§  64,  64,  68,  132,  144,  145,  205, 
220,  533, 534;  Dec  Dig.  i  208.^] 

3.  Evidence   (t   472*)— Opinion  Evidence- 
Conclusion    INVADINO  PbOVINCE  OF  JUBT. 

In  8  brakeman's  action  for  inpuriea  from 
the  derailment  of  his  engine,  a  question  whether 
his  condition  was  the  result  of  the  blow  receiv- 
ed in  that  accident,  to  which  witness  replied 
that  the  trouble  resulted  from  the  violence  sus- 
tained, was  improper  as  invading  the  province 
of  the  jury, 

[Ed.  Note.— For  other  cases,  aee  Elvidence. 
Cent.  Dig.  §g  2186-2195,  2248;  Dec.  Dig.  | 
472.*] 

4.  Tbial  (i  412*)— Ebboneoub  Admibbior  ot 
Evidence— Cube  by  Withdbawal. 

Error  in  permitting  a  question  and  answer 
so  couched  as  to  bring  out  a  conclusion  invad- 
ing the  province  of  the  jury  was  corrected,  when 
the  question  and  answer  were  withdrawn  and 
properly  reframed. 

[Ed.  Note.— For  other  cases,  see  TriaL  Cent 
Dig.  §i  182,  974-977 ;   Dec  Dig.  {  412.*] 

5.  Evidence   (J    472*)— Opinion   Evidence— 
Htpotheticai.  Question — Conclusion  In- 

TADINO  PBOVINCE  OF  JUBT. 

In  a  brakeman's  action  for  injuries  in  the 
derailment  of  hia  engine,  a  hypothetical  ques- 
tion whether  it  was  the  opinion  of  the  witness 
that  the  condition  he  found  plaintiff  in  was  or 
could  be  produced  by  being  thrown  against  the 
floor  and  sides  of  the  cab,  to  which  witness  re- 
plied that  in  his  opinion  the  injury  was  the  sole 
cause  of  plaintiff's  condition  then,  was  improper, 
since  it  asked  an  opinion  upon  the  ultimate  fact 
to  be  found  by  the  jury. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  H  2186-2195,  2248;  Dec  Dig.  { 
472.*] 

6.  Mastbb  and  Sebvant  (I  278*)— Action  fob 

InJUBIES— SUFFICIBNOT   OF  EVIDENCE— NBO- 

uoencb. 

Evidence,  in  a  brakeman's  action  for  in- 
juries from  the  derailment  of  his  engine,  held 
sufficient  to  show  negligence  in  failing  to  pro- 
vide splashers  and  side  bearings  for  the  tank  or 
tender. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  »  954,  956-958,  960-969, 
971,  972.  977 ;   Dec.  Dig.  ;  278.*] 


7.  Mastbb  and  Sebvant  (|  129*)— Ikjubt  to 
Sebvant  —  "Pboxiicatb  Cause"  —  Raii>- 
boad  Cabs  and  Tbaoks. 

The  mere  proof  of  a  railroad's  negligence 
in  failing  to  provide  splashers  and  side  bearings 
for  its  tank  or  tender  would  not  entitle  the 
idaintiff,  a  pilot,  injured  by  its  derailment,  to 
recover,  unless  it  appeared  with  reasonable  cer- 
tainty that  their  absence  was  the  prozlnutt* 
cause  of  the  derailment ;  "proximate  caose"  be- 
ing one  which  by  a  natural  and  unbroken  series 
of  events  produces  the  injury  complained  of,  one 
without  which  it  would  not  have  occurred. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  ${  257-263;  Dec  Dig.  i 
129.* 

For  other  definitions,  see  Words  and  Phraaes, 
vol.  6,  pp.  6758-5769;  voL  8,  p.  7771.] 

8.  Mabteb  AND  Sbbvant  (i  265*)— Action  fob 
Injuries  — Bitbdbn  of  Pboof  —  Pboximate 
Cause. 

In  a  brakeman's  action  for  injuries  from 
the  derailment  of  hia  engine,  the  burden  of  show- 
ing that  if  the  splashers  and  side  bearings, 
which  defendant  negligently  failed  to  furnish, 
had  been  in  use,  the  derailment  would  not  have 
occurred,  was  upon  him. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §{  877-008,  955;   Dec  Dig. 

9.  Evidence  (i  814*)— Hbabsat  —  OpinioRB 
Attbibuted  to  Othebs  bt  Evidence. 

In  a  brakeman's  action  for  injuries  in  the 
derailment  of  his  engine,  opinions  attributed  by 
a  witness  to  the  engineer  and  the  fireman, 
neither  of  whom  was  asked  to  testify  as  an  ex- 
pert on  such  point  were  incompetent  as  hearsay 
opinions. 

[Ed.  Note. — For  other  cases,  see  EvidenosL 
Cent  Dig.  ii  1168-1173 ;   Dec.  Dig.  {  314.*] 

10.  Appeal  and  Ebbob  ({  204*)— Necessitt 
OF  Objection— Admission  of  Evidence. 

The  admission  of  incompetent  evidence^ 
which  is  not  objected  to,  is  not  reversible  er- 
ror. 

[Ed.  Note. — For  other  cases,  see  .\ppea]  and 
Error,  Cent  Dig.  §§  1146,  1258-1272,  1274- 
1278, 1280, 1569 ;  Dec  Dig.  |  204  ;*  Trial.  Cent 
Dig.  i  172.] 

11.  Masteb  and  Sebvant  ({  112*)— Mastkb'b 
Liability  —  Machinebt  and  Places  fob 
WOBK— Rough  Tbaoks. 

Rough  tracks,  soft  tracks,  and  unballasted 
tracks  are  not  per  se  dangerous. 

[Ed.  Note. — For  other  cases,  see  Ma.ster  and 
Servant  Cent  Dig.  §§  212,  213,  218-223 ;  Dec 
Dig.  {  112.*] 

12.  Mabteb  and  Sebvant  (i  276*)— Action 
fob  I  njueies— Sufficiency  of  Etidbncb— 
PsoxniATE  Cause  of  Injuby. 

In  a  brakeman's  action  for  injuries  from 
the  derailment  of  his  engine,  evidence  held  in- 
sufficient to  support  a  finding  that  the  derail- 
ment waa  caused  by  the  alleged  negligent  condi- 
tion of  the  tender  and  the  track. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  Sf  950^2,  964,  959,  070, 
976;   Dec  Dig.  §276.*] 

Brown  and  Bond,  JJ.,  dissenting.   . 

In  Banc  Error  to  Circuit  Court,  Jackson 
County;  J.  H.  Slover,  Judge. 

Action  by  Charles  Kane  against  the  Mis- 
souri Pacific  Railway  Company.  Judgment 
for  plaintiff,  and  defendant  brings  error. 
Reversed  and  remanded. 

Charles  Kane,  a  brakeman  in  the  employ* 

ment  of   the   defendant    railway   company, 
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brought  suit  against  that  company  for  dam- 
ages for  personal  Injuries  which  he  claimed 
to  have  received  on  the  14th  day  of  October, 
1902,  while  in  the  employment  of  the  defend- 
ant and  engaged  in  his  duty  upon  a  certain 
engine  In  charge  of  the  servants  of  the  de- 
fendant He  alleges  that  said  engine  was 
suddenly  derailed,  and  that  he  was  hurled 
from  his  place  on  said  engine,  and  against 
the  floor  and  sides  of  the  cab  and  boilerhead 
of  said  engine,  and  thereby  permanently 
crippled  and  Injured. 

In  his  second  amended  petition  he  makes 
the  following  assignments  of  negligence:  "(1) 
The  track  where  said  derailment  occurred, 
and  adjacent  thereto,  was  negligently  and 
carelessly  permitted  and  allowed  by  the  de- 
fendant to  become  and  remain  in  an  unsafe 
and  defective  condition,  in  that  said  track 
was  rough  and  uneven,  and  caused  engine, 
tender,  and  cars  passing  over  same  to  roll 
and  swing,  thereby  becoming  derailed  and 
wrecked.  (2)  The  defendant  negligently  and 
carelessly  allowed  and  permitted  said  track, 
at  and  near  the  place  af  which  said  derail- 
ment occurred,  to  become  and  remain  in  an 
unsafe,  dangerous,  and  defective  condition. 
In  that  said  track  was  rough  and  uneven, 
and  the  ties  which  supported  the  rails  there- 
of were  old,  decayed,  defective,  and  weak, 
and  the  dirt  under  said  track  was  soft  and 
loose.  (3)  The  defendant  carelessly  and  neg- 
ligently allowed  and  permitted  the  tender  of 
said  engine,  upon  which  plaintiff  was  run- 
ning as  aforesaid,  to  be  and  remain  in  a  de- 
fective, dangerous,  and  unsafe  condition,  in 
this  that  there  were  no  side  bearings  on  the 
front  trucks  of  the  tender  of  said  engine, 
and  no  splashers  in  the  tank  of  said  tender 
to  prevent  the  water  in  said  tank  from  being 
thrown  from  side  to  side,  and  thus  causing 
said  tender  to  rock  and  sway.  (4)  The  de- 
fendant, its  agents,  servants,  and  employes, 
carelessly  and  negligently  ordered,  directed, 
and  i)ermitted  said  engine  and  said  tender, 
in  said  dangerous,  unsafe,  and  defective 
condition,  to  be  run  backwards,  unattached 
to  any  car  or  other  engine,  over  said  danger- 
ous, unsafe,  and  defective  track.  (5)  The 
defendant,  its  agents,  servants  and  employes, 
negligently  and  carelessly  caused  and  per- 
mitted said  engine  and  tender  to  be  run  over 
said  track  at  a  dangerous,  unsafe,  and  reck- 
less rate  of  speed,  to  wit,  20  to  25  miles  an 
hour."  The  petition  further  charges  "that  all 
of  said  dangerous,  unsafe,  and  defective  con- 
ditions of  said  engine,  tender,  and  track 
and  roadbed  were  known  to  the  defendant, 
or  by  the  exercise  of  reasonable  care  and  dili- 
gence might  have  been  known."  The  petition 
then  describes  in  detail  the  injucies,  which 
were  very  serious  and  permanent  in  charac- 
ter. 

The  cause  was  tried  In  December,  1906,  In 
the  circuit  court  of  Jackson  county,  and  re- 
sulted in  a  verdict  in  favor  of  plaintiff  for 
530,000. 


The  testimony  shows  that  plaintiff,  at  the 
time  of  the  accident,  was  acting  as  pilot 
upon  engine  No.  1107  from  Council  Grove  to 
Osage  Caty,  that  is,  be  was  taking  the  place 
of  a  conductor;  that  the  engine  was  engaged 
in  helping  to  move  freight  trains;  that  the 
engine  at  the  time  was  running  "light,"  with- 
out any  cars,  and,  furthermore,  was  running 
backward  with  the  tender  in  front.  Plaintiff, 
it  appears,  was  sitting  on  a  seat  in  the  en- 
gine cab,  when  the  engine  suddenly  left  the 
track,  causing  plaintiff  to  be  thrown  on  his 
back  on  the  floor  of  the  engine,  which  ran  a 
short  distance  on  the  ties  before  it  stopped. 
Plaintiff  immediately  took  a  red  lamp,  got  off 
the  engine,  and  started  back  to  flag  a  fol- 
lowing freight  train.  He  testified  that  Just 
as  he  started  he  felt  a  pain  In  his  back,  and. 
that  he  complained  of  it  when  he  met  the 
train  which  he  went  back  to  flag.  At  the 
time  he  did  not  think  be  was  seriously  in- 
jured. As  a  matter  of  fact,  be  continued  to 
work  for  the  railroad,  off  and  on,  from  the 
14th  day  of  October  until  about  the  20th  day 
of  November,  when  he  went  to  a  hospital, 
and  continued  to  grow  worse  until  he  became 
completely  disabled,  and  was  reduced  to  a 
most  deplorable  condition. 

The  evidence  tended  to  show  that  there 
were  no  splashers  lengthwise  in  the  water 
tank,  but  that  there  were  splashers  cross- 
wise. It  is  clear  that  the  forward  trucks  of 
the  tender  had  no  side  bearings,  and  it  also 
appeared  in  evidence  that  the  engine  was 
derailed  upon  a  curve.  One  witness  for 
plaintiff  testlfled  that  the  track  at  that  point 
was  rough;  another,  that  it  was  a  "soft 
track."  There  was  some  testimony  on  behalf 
of  the  plaintiff  that  the  roadbed  at  that 
point  was  not  ballasted  and  that  the  ground 
was  soft  The  testimony  for  the  defendant, 
on  the  contrary,  showed  that  the  road  was 
well  ballasted  and  in  good  condition. 

Plaintiff  offered  evidence  tending  to  show 
that  up  to  the  time  of  the  accident  he  was 
in  good  health  and  free  from  any  physi- 
cal ailment  The  defendant  offered  evidence 
tending  to  show  that  prior  to  the  accident, 
plaintiff  was  suffering  from  a  chronic  syph- 
litic  complaint  and  offered  much  expert 
testimony  to  support  the  theory  that  his  con- 
dition was  the  result  of  that  old  trouble, 
and  not  the  result  of  the  accident.  The  ex- 
perts for  the  plaintiff,  on  the  contrary,  gave 
testimony  tending  to  show  that  his  condition 
resulted  from  the  accident. 

At  the  close  of  plaintifTs  evidence  the 
defendant  interposed  a  demurrer  to  the  same, 
which  was  overruled.  No  complaint  is  made 
of  the  instructions  given  or  refused,  except- 
ing so  far  as  it  is  claimed  that  the  main  in- 
struction for  plaintiff  was  not  supported  by 
the  evidence;  nor  are  any  objections  urged 
here  against  the  rulings  of  the  court  on  the 
admission  of  testimony. 

The  defendant  sued  out  a  writ  of  error  in 
this  court,  and  charges  in  its  brief  that  there 
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was  no  snbstantlal  evidence  tending  to  show 
negltgence  on  the  part  of  defendant  and  no 
substantial  evidence   tending   to   show  that 
plaintiff  received  any  Injury  In  the  accident. 
It  Is  further  contended   by   defendant  that 
there  Is  no  substantial  evidence  showing  that 
the  derailment  of  the  engine  resulted  from  the  j 
want  of  side  bearings  or  splashers,  or  on  ac- ' 
count  of  the  condition  of  the  track;  in  other  | 
words,  that  there  is  no  substantial  evidence : 
to  show  that  the  alleged  negligence  of  the  j 
defendant  was  the  proximate  cause  of  the; 
accident    Defendant  also  claims  that  it  was  | 
left  to  the  jury  to  conjecture  whether  the  I 
condition  of  the  plaintiff  resulted  from  the 
accident  or  from  his  anterior  physical  condi- 
tion.   It  Is  further  urged  by  defendant' that  | 
"error  was  committed  by  the  trial  court  In  per-  ■ 
muting  certain  questions  upon  a  hypotbetl- , 
cal  case  to  be  asked  and  answered  In  an  im- 1 
proper  form;  also,  that  the  verdict  Is  exces- 1 
slve. 

Plaintiff  contends  that  there  is  nothing! 
before  this  court  except  the  record  proper, ' 
because  the  abstract  of  the  record  shows  but ' 
one  exception  by  the  defendant  to  the  orders 
of  the  court  overruling  the  motions  for  new  \ 
trial  and  In  arrest,  and  that  the  record ' 
should  show  a  separate  and  specific  exception  . 
upon  the  overruling  of  each  motion. 

Such  further  detailed  statement  of  the 
testimony  as  may  be  necessary  to  a  full 
understanding  of  the  points  discussed  will 
be  found  In  the  opinion. 

Martin  L.  Clardy,  Edw.  J.  White,  and  EU- 
Jah  Hgblnson,  all  of  Kansas  City,  for  plain- 
tiff In  error.  Frank  P.  Walsh  and  E.  U.  Mor- 
rison, both  of  Kansas  Oty,  for  defendant  in 
error. 

FERRIS8,  J.  (after  stating  the  facts  as 
above).  [1]  I.  The  record  shows  the  follow- 
ing entry:  "On  the  31st  day  of  December, 
1906,  defendant's  motion  for  new  trial  and 
also  Its  motion  In  arrest  of  Judgment  were 
overruled,  and  on  the  same  day  the  court 
made  and  caused  to  be  entered  of  record  an 
order  giving  defendant  to  the  1st  day  of  Oc- 
tober, 1907,  term  to  file  its  bill  of  exceptions." 

The  bill  of  exceptions  states:  "And  after- 
wards at  said  regular  October  term,  1906,  of 
said  court,  and  on  the  31st  day  of  December, 
1906,  the  said  motions  for  new  trial  and  In 
arrest  of  Judgment  were  by  the  court  over- 
ruled and  denied;  to  which  ruUng  and  order 
of  the  court  the  defendant  at  the  time  duly 
excepted." 

Plaintlfl  contends  that  because  defendant 
failed  to  except  specifically  to  the  ruling  on 
the  motion  for  new  trial,  and  again  specifi- 
cally to  the  ruling  on  the  motion  in  arrest, 
the  exception  as  made  amounts  to  nothing, 
and  that  therefore  the  record  proper  only  is 
before  this  court 

We  are  unable  to  assent  to  this  proposi- 
tion. Both  the  record  proper  and  the  bill  of 
exceptions  show  that  the  two  motions  were 


overruled  on  the  same  day.  The  blU  of  ex- 
ceptions states  that  to  this  ruling  the  defend- 
ant "at  the  time  duly  excepted."  Whether 
the  rulings  on  the  motion  were  announced 
separately  we  do  not  know.  If  they  were, 
then  the  language  of  the  exception  would  be 
referable  to  each  ruling.  If  there  was  but  one 
announcement  covering  both  motions,  as  was 
probably  the  case,  an  exception  to  this  ruling 
would  be  a  due  exception  at  the  time,  and 
would  necessarily  relate  to  each  motion.  The 
authorities  cited  by  plaintiff  (Harrison  v. 
Bartlett  61  Mo.  170,  and  City  of  St  Joseph 
V.  Ensworth,  65  Mo.  628)  arc  not  In  point 
Those  cases  hold  no  more  than  that  a  gener- 
al exception  to  the  rulings  of  a  court  Is  not 
sufficient,  but  that  the  several  separate  rul- 
ings In  the  course  of  the  trial  must  be  ex- 
cepted to  at  the  time  they  were  made.  The 
exception  Is  to  the  action  of  the  court;  and 
If  it  is  as  broad  as  the  action  complained  of, 
and  made  at  the  time.  It  is  enough.  To  say 
that  when  a  court  by  one  order  overrules 
tw^o  motions,  the  exception  must  In  terras  di- 
vide this  order,  and  except  specifically  to 
each  dissevered  member.  Is  carrying  techni- 
cality to  an  unreasonable  extreme.  We  are 
sometimes  compelled  to  refuse  to  examine  a 
case  on  Its  merits  because  of  the  failure  of 
the  appellant  to  conform  to  certain  rules  of 
procedure  which  experience  has  shown  are 
necessary  to  the  orderly  administration  of 
justice.  Oftentimes  technical  rules  are  es- 
tablished by  positive  statute,  and  we  could 
not  escape  them  If  we  would.  There  is  a 
Just  and  Increasing  resentment  against  tech- 
nicalities which  prevent  the  full  examination 
of  a  cause  and  Judgment  upon  its  merits. 
We  may  not  violate  In  any  case  the  express 
command  of  the  statute.  Where  such  stat- 
ute exists,  the  remedy  Is  with  the  Legisla- 
ture. We  conceive  It  to  be  our  duty,  howev- 
er, to  disregard,  so  far  as  we  may,  and  brush 
aside,  mere  technicalities  whose  only  office  is 
to  bar  an  Investigation  into  the  merits  of  a 
cause.  This  point  Is  ruled  against  the  plain- 
tiff. 

[2]  II.  Defendant  contends  that  the  cause 
of  plalntUTs  injuries  was  left  to  conjecture, 
and  that  the  evidence  did  not  connect  the  in- 
Jury  with  the  derailment  of  the  engine. 
Plaintiff's  evidence  tended  to  show  that  he 
received  a  severe  blow  on  his  back  when  he 
fell  from  the  seat  to  the  fioor  of  the  cab,  and 
that  from  that  time  on  he  continued  to  suffer 
and  decline.  True,  he  did  not  at  the  time  be- 
lieve he  was  seriously  Injured.  He  continued 
to  work,  off  and  on,  for  a  month  or  more,  but 
that  fact  does  not  prove  that  he  was  not  In- 
jured. He  testified  that  the  pain  persisted, 
and  that  from  the  time  of  the  derailment  of 
the  engine  his  condition  grew  worse,  until  It 
resulted  in  total  disability.  It  seems  Improb- 
able that  the  fall  from  the  seat  to  the  floor 
of  the  cab  could  produce  such  serious  results, 
but  It  cannot  be  said  that  plaintiff's  condi- 
tion was  not  caused  by  the  fall.    The  experts 
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for  plaintiff  attributed  Us  subsequent  condi- 
tion to  the  Injury  received  In  the  cab  of  the 
engine.  The  history  of  the  case,  as  (letalled 
by  plaintiff  and  his  witnesses,  If  believed  by 
the  Jury,  together  with  the  opinions  of  ex- 
perts, If  also  accepted  by  the  Jury,  afford  a 
substantial  basis  for  the  finding  favorable  to 
plaintiff  so  far  as  this  question  is  concerned. 
The  main  defense  was  that  the  condition  of 
plaintiff  was  due  to  another  and  anterior 
cause — to  a  chronic  ailment  which  experts 
for  defendant  said  could  and  did  cause  it. 
Defendant  developed  a  strong  defense  along 
this  line;  but,  after  all,  It  was  for  the  Jury 
to  determine  which  of  the  conflicting  theories 
was  the  correct  one,  both  of  which  were  sup- 
ported by  substantial  evidence  and  expert 
opinions.  The  question  discussed  in  this 
paragraph  received  thoughtful  consideration 
from  Lamm,  J.,  in,  McDonald  v.  Railway,  210 
Mo.  468,  118  S.  W.  78,  16  Ann.  Cas.  810— a 
case  where  it  was  claimed  that  there  was  no 
evidence  to  show  that  the  death  Involved 
there  resulted  from  the  injury.  There,  as 
here,  independent  causes  were  suggested,  and 
conflicting  theories  developed  before  the  Jury. 

[3,  4]  III.  Defendant  in  its  reply  brief  urg- 
es that  error  was  committed  in  the  form  of 
Questions  and  answers  upon  a  hyi)othetlcal 
case.  The  brief  correctly  states  one  question 
complained  of  thus,  "Whether  his  condition 
is  the  result  of  the  blow  received  in  that  ac- 
cident" The  answer  was,  "I  would  say  that 
this  trouble  resulted  from  the  violence  sus- 
tained." It  is  properly  urged  that  this  form 
of  question  and  answer  invades  the  province 
of  the  Jury.  The  brief,  however,  falls  to 
state  the  fact  that  this  question  and  answer 
were  withdrawn  from  the  Jury  next  day  and 
properly  reframed.  We  think  that  by  this 
action  the  error  was  corrected. 

[5]  Again,  the  brief  states  that  this  ques- 
tion was  asked:  "Whether  or  not,  in  your 
opinion,  the  condition  yon  found  Mr.  Kane  In 
icat  or  could  ie  produced  by  the  circumstanc- 
es that  I  explained  to  you  which  took  place 
in  the  engine  that  night,  by  b^ng  thrown 
down  there."  The  answer  to  the  question 
was:  "It  Is  ray  opinion  that  the  injury  re- 
ceived In  the  back  was  the  cause — ^the  sole 
cause — of  his  condition  to-day."  Again,  the 
brief  falls  to  state  that  the  question  was  re- 
framed  before  It  was  answered  by  omitting 
the  word  "was,"  so  as  to  read  whether  the 
condition  "could  be  produced,"  et&  Notwith- 
standing the  question  was  properly  reframed, 
the  answer  was  as  above  and  was  improper. 
However,  no  objection  was  made  to  It,  nor 
motion  to  strike  it  out.  Indeed,  counsel  for 
defendant  who  tried  the  case  below  objected 
to  the  question,  not  because  it  asked  an  opin- 
ion upon  the  ultimate  fact  to  be  found  by  the 
Jury,  but  because  It  was  "conjectural";  that 
Is,  that  it  did  not  call  for  an  opinion  upon 
the  ultimate  tact  He  framed  a  hypothetical 
question  to  his  own  witness  In  the  form  prop- 
erly condemned  in   the  supplemental  brief 


filed  by  other  counsel.  The  subject  received 
recent  consideration  In  State  v.  Hyde,  234 
Mo.  200,  136  S.  W.  316,  Ann.  Cas.  1912D,  191, 
and  what  we  said  there  need  not  be  repeated 
here.    This  point  Is  ruled  against  defendant 

IV.  The  serious  question  In  this  case,  and 
one  not  free  from  difficulty,  is  whether  there 
is  substantial  evidence  to  support  the  find- 
ing of  the  Jury  that  the  derailment  of  the 
engine  was  caused  by  the  alleged  negligent 
condition  of  the  tender  and  track.  The  ques- 
tion of  excessive  speed  was  Instructed  out  of 
the  case. 

This  Instruction  was  given  for  plaintiff: 
"(1)  The  court  instructs  the  Jury  that  the 
duty  which  the  defendant  owed  to  the  plain- 
tiff, Charles  Kane,  at  the  time  and  place  in 
question,  was  this:  Defendant  was  required 
to  exercise  reasonable  care  to  furnish  the 
plaintiff  with  a  reasonably  safe  place  In 
which  to  work,  and  a  reasonably  safe  tender 
with  which  to  work.  If,  therefore,  you  be- 
lieve and  find  from  the  evidence  that  on  the 
14th  day  of  October,  1902,  plaintiff  was  re- 
quired, in  the  discharge  of  his  duties  as  an 
employe  of  defendant,  to  be  upon  the  engine 
mentioned  in  evidence,  and  that  said  engine 
was  derailed  at  a  point  about  three  miles 
east  of  Admire,  Kan.,  and  that  the  track  at 
said  point  was  negligently  and  carelessly  al- 
lowed and  permitted  by  defendant  to  be  and 
remain  rough  and  uneven,  and  that  by  reason 
thereof  the  same  was  not  reasonably  safe 
for  engines  and  tenders  passing  over  the 
same,  and  that  there  were  no  side  bearings 
to  the  front  trucks  of  the  tender  mentioned 
In  evidence,  and  no  splasher  in  the  tank  of 
said  tender  to  prevent  the  water  therein  from 
being  thrown  from  side  to  side,  and  that 
thereby  said  tender  was  caused  to  rock  and 
sway,  and  that  the  failure.  If  any,  of  de- 
fendant to  equip  said  tender  with  side  bear- 
ings and  splashers,  was  negligence  and  care- 
lessness on  the  part  of  the  defendant,  and 
that  said'  tender  was  rendered  thereby  not 
reasonably  safe;  and  If  you  further  believe 
and  find  from  the  evidence  that  said  engine 
and  tender  were  derailed  by  reason  of  said 
condition  of  said  track  and  tender,  If  you 
find  them  to  have  been  in  the  condition  above 
submitted,  and  plaintiff,  Charles  Kane,  was 
thereby  thrown  from  his  place  and  injured; 
and  If  you  further  find  that  defendant  knew 
of  the  unsafe  condition.  If  any,  of  said  track 
and  tender,  or  by  the  exercise  of  reasonable 
care  might  have  known  of  the  same  In  rea- 
sonable time  to  have  repaired  the  same  by 
the  exercise  of  reasonable  care,  prior  to  the 
occurrence  in  question,  but  negligently  and 
carelessly  failed  to  do  so — ^tben  your  verdict 
must  be  for  the  plaintiff." 

[1-8]  We  may  concede  that  there  was  suf- 
ficient evidence  to  authorize  the  jury  to  find 
tliat  it  was  negligence  to  fall  to  provide 
splashers  and  side  bearings,  yet  such  finding 
is  not  enough  to  entitle  plaintiff  to  recover, 
unless  It  further  appears,  either  by  direct 
proof  or  reasonable  inference,  that  the  absence 
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of  these  appliances  was  tbe  proximate  cause 
of  the  derailment  "The  mere  proof  of  the 
negligence  Is  not  snfiSdent  to  support  a  ver- 
dict. It  la  one  step;  but  there  Is  another, 
to  wit,  the  casual  connection  between  the 
negllg^ce  and  the  injury."  Deschner  v. 
RaUway,  200  Mo.  loc.  clt  333,  98  8.  W. 
743.  , 

A  cause  is  proximate  when  by  a  natural 
and  unbroken  series  of  events  It  produces  the 
Injury  complained  ot  In  order  to  estab- 
lish that  the  absence  of  these  appliances 
upon  the  trucks  and  within  the  tank  was  the 
proximate  cause,  It  must  appear  with  rea- 
sonable certainty  that  If  they  had  been  pres- 
ent the  derailment  would  not  have  occur- 
red, and  the  burden  was  upon  the  plaintiff 
to  show  this. 

'  "The  proximate  cause  of  an  event  must 
be  understood  to  be  that  which,  In  a  natural 
and  continuous  sequence,  unbroken  by  any 
new  cause,  produces  that  event,  and  uHthout 
loA^ch  that  event  would  not  have  occurred." 
Dickson  V.  Omaha  &  St  L.  By.,  124  Mo.  loc. 
dt  149,  27  S.  W.  478,  25  L.  B.  A.  320,  46  Am. 
St  Bep.  429 ;  1  Sherman  &  Bedfield  on  Neg. 
(4th  Ed.)  S  26. 

In  Jones  y.  Ballway  Co.,  178  Mo.  528,  77 
S.  W.  890,  101  Am.  St  Bep.  434,  a  wild  car 
ran  from  a  side  track  onto  the  main  track 
and  there  produced  a  collision  and  conse- 
quent Injury  to  the  plaintiff.  The  plaintiff 
charged  that  the  company  was  negligent  in 
that  it  failed  to  maintain  a  derailing  switch 
at  the  end  of  the  side  track.  This  court 
held  that  the  fact  that  there  was  no  derail 
switch  was  no  negligence,  per  se;  yet  it  was 
left  to  the  jury  to  say  whether  a  side  track 
without  a  derail  switch  was  a  reasonably 
safe  appliance.  In  that  case,  however,  this 
court  said:  "It  Is  quite  plain  that  If  It  had 
been  so  equipped  this  accident  would  not 
have  occurred." 

The  same  question  was  presented  In  Smith 
V.  Fordyce,  190  Mo.  1,  88  S.  W.  679,  where 
Gantt,  J.,  speaking  for  the  court, 'says:  "We 
do  not  therefore  say  that  the  defendant  in 
this  case  was  negligent  because  the  side 
track  was  not  equipped  with  the  derail 
switch,  although  it  Is  quite  evident  that  If  it 
had  been  so  equipped  this  accident  would  not 
have  occurred.  Therefore  the  question  of 
whether  the  spur  track  in  this  case  was  a 
reasonably  safe  appliance  without  a  derail- 
ing switch  was  a  question  for  the  jury,  and 
such  is  the  view  taken  by  the  circuit  court 
and  it  was  left  to  the  Jury  to  find  whether 
the  injury  to  plaintiff  resulted  in  part  on 
account  of  the  absence  of  &  derailing  switch." 

In  Curtis  V.  McNalr,  173  Mo.  270,  73  S.  W. 
167,  the  plaintiff  was  Injured  by  the  sudden 
blowing  out  of  melted  iron,  hot  ashes,  and 
slag  from  a  furnace,  as  he  was  passing  In 
front  of  same.  The  question  was  presented 
whether  the  defendant  was  negligent  In  not 
having  at  fhe  time  In  front  of  the  furnace 
a  screen  which  was  ordinarily  placed  there  to 
guard  against  such  blow-outs.    It  was  held 


by  this  court  that  under  an  the  drcum- 
Btancea  of  the  case  it  was  for  the  Jury  to  say 
whether  the  absence  of  the  screen  was  negli- 
gence; tut  there  was  no  doubt  that  bad  the 
same  been  present  the  injury  would  not 
have  occurred.  In  other  words,  its  absence 
was  the  proximate  cause  of  the  injury. 
These  cases,  together  with  Hamilton  ▼.  Coal 
Co.,  108  Mo.  864,  18  S.  W.  977,  and  Huhn  v. 
Mo.  Pac.  By.,  92  Mo.  440,  4  B.  W.  937,  are 
urged  upon  our  attention  as  authority  for  the 
proposition  that  it  was  for  the  Jury  to  say 
whether  the  absence  of  the  appliances  involv- 
ed in  this  case  was  negligence.  It  will  be 
observed,  however,  that  in  all  these  cases  It 
Is  clear  that  the  injury  would  not  have  been 
inflicted  had  the  appliances  there  involved 
been  pi'esent  Plaintiff  appears  to  have 
tried  his  case  upon  the  theory  that  It  was 
enough  for  him  to  satisfy  the  Jury  that  there 
was  negligence  in  falling  to  equip  the  tender 
with  splashers  and  side  bearings;  that  the 
Inference  must  follow  that  If  these  appliances 
had  been  present  the  derailment  would  not 
have  occurred.  But  does  such  Inference 
naturally  follow?  Ck)uld  the  Jury  say  with 
any  reasonable  certainty  that  the  engine 
would  have  remained  on  the  track  if  side 
bearings  and  splashers  had  been  present? 
Where  is  the  evidence  to  support  such  a  con- 
clusion? The  burden  is  upon  the  plaintiff  to 
furnish  such  evidence. 

In  Byerly  ▼.  L.  P.  ft  Ice  Co.,  130  Mo. 
App.  593,  109  8.  W.  1065,  the  plaintiff,  work- 
ing  for  a  mining  company,  was  directed  to  do 
some  work  on  the  top  of  a  pile  of  tailings, 
in  close  proximity  to  electric  wires  which 
were  without  Insulation  and  wtdcb  were 
heavily  charged.  Byerly  was  found  dead  on 
a  spot  where  he  might  have  come  In  contact 
with  the  wires.  The  wire  company  was  sued 
for  negligence  in  maintaining  such  wires  in  a 
dangerous  condition.  The  defendant  denied 
that  it  was  negligent  The  evidence  showed 
that  the  death  might  have  resulted  from  con- 
tact with  the  electric  wires,  bat  also  that  It 
might  have  resulted  from  other  canses.  The 
court  found  against  the  defendant  on  the  ques- 
tion of  negligence,  but  sustained  the  nonsuit 
which  bad  been  forced  by  the  trial  court  on 
the  ground  of  failure  to  prove  that  the  neg- 
ligence was  the  proximate  cause  of  the  in- 
jury. On  this  point  the  court  says:  "Find- 
ing that  the  defendant  was  negligent,  the 
next  subject  of  inquiry  is  Whether  the  evi- 
dence reasonably  supports  the  inference  that 
such  negligence  was  the  producing  cause  of 
Byerly's  death.  We  sanction  the  contention 
of  plaintiff  that  the  causal  connection  need 
not  be  shown  by  direct  and  positive  evidence, 
bat  may  be  shown  by  other  facts  and  cir- 
cumstances, and  that  in  the  consideration  of 
a  demurrer  to  the  evidence  every  reasonable 
Inference  should  be  Indulged  In  favor  of  the 
plaintiff.  But  the  rule  ia  elemental  that  the 
burden  remains  witb  plaintiff  to  the  end  of 
the  case  to  establish  by  proof,  not  only  the 
fact  of  the  negligence  averred,  bat  also  to 
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show  a  direct  connection  between  sucb  negli- 
gence and  tbe  injury.  Where  the  ultimate 
fact  is  not  susceptible  of  direct  proof,  its 
existence  must  directly  follow  as  a  reason- 
able conclusion  from  its  basic  facts  and  cir- 
cumstances, and  it  may  be  stated  as  an 
axiomatic  rule  that  whenever  court  or  Jury 
Is  left  by  tbe  evidence  in  a  situation  where, 
in  order  to  find  tbe  ultimate  fact  alleged, 
they  must  piece  out  the  facts  adduced  with 
conjecture  or  supposition,  the  plaintiff  must 
be  held  to  have  failed  in  his  proof.  Where 
the  evidence  shows  the  injury  might  have 
been  caused  by  the  negligent  act,  but,  in  its 
aspect  most  favorable  to  plaintiff,  is  Just  as 
consistent  with  the  inference  that  the  In- 
Jury  might  have  been  produced  by  another 
cause,  to  send  the  case  to  the  Jury  would 
be  to  accord  them  the  right  to  make  an  ar- 
bitrary choice  between  equally  probable  but 
unproved  conclusions,  and  thus  the  verdict, 
if  for  tbe  plaintiff,  would  be  based  not 
entirely  on  evidence,  but  in  part  on  mere 
speculation  and  conjecture.  This  would 
mean  a  reversal  of  the  rule  Imposing  the  bur- 
den of  proof  on  tbe  plaintiff,  since  tbe  de- 
fendant, in  order  to  prevent  the  Jury  from 
malting  him  the  victim  of  conjecture,  would 
be  forced  to  assume  the  burden  of  showing 
that  his  negligence  did  not  produce  the  in- 
Jury.  Dunphy  v.  Stockyards  Co.,  118  Mo. 
App.  loc.  dt  1516  [95  S.  Wv  301];  Trigg  v. 
Ozark  Co.,  187  Mo.  227  [86  S.  W.  222]; 
Goransson  v.  Mfg.  Cto.,  186  Mo.  300  [85  S.  W. 
338]." 

In  Beebe  ▼.  Transit  Co.,  206  Mo.  loc.  cit 
441,  103  8.  W.  1019,  12  L.  R.  A.  (N.  S.)  760, 
this  court  cites  with  approval  from  Judge 
Dillon,  In  Jones  t.  Yeager,  2  DHL  68,  Fed. 
Cas.  No.  7,509,  this:  "In  the  application  of 
these  principles  to  the  evidence,  you  will 
first  inquire  whether  the  boilers  in  this 
case  were  unsafe  or  unfit  for  use,  and,  if  so, 
whether  the  defendant  knew  it,  or  as  a 
reasonable  man,  having  a  due  regard  for  tbe 
safety  of  his  employes,  ought  to  have  known 
it;  for,'  if  he  ought,  his  neglect  in  this 
respect  would  be  equivalent  in  imposing  li- 
ability to  actual  knowledge;  and  in  the  next 
place  you  must  inquire,  and,  in  order  to  hold 
the  defendant  liable,  must  find  from  tbe  evi- 
dence, that  this  defect  was  the  direct  and 
immediate  cause  of  the  accident,  without 
which  it  would  not  have  happened;  and,  if 
you  thus  find,  then  the  defendant  would  thus 
be  liable." 

In  Plefka  v.  Knapp,  Stout  &  Co.,  145  Mo. 
loc.  cit  318,  46  S.  W.  975,  this  court  says: 
"The  defect  in  the  appliance  that  plaintiff 
was  given  to  use,  as  charged  in  his  petition, 
was  that  a  shoe  had  been  removed  from  tbe 
base  of  the  carriage  of  the  bolster,  and  it 
Is  alleged  that  in  consequence  thereof  a 
board  that  was  being  bolsted  by  plaintifl 
fell  from  the  machine  and  struck  him  upon 
the  foot  To  have  maintained  plaintiff' s  ac- 
tion it  was  necessary  for  him  to  have  shown, 
either,  directly,  that  tbe  board  that  fell  upon 


his  foot  slipped  or  fell  out  of  the  machine, 
because  of  tbe  absence  of  the  shoe,  or  a  state 
of  facts  so  connected  with  and  related  to  each 
other  must  have  been  shown  that  the  conclu- 
sion therefore  might  reasonably  and  fairly 
lie  made  that  such  was  the  cause  of  the  fall 
of  the  board.  The  mere  proof  of  the  absence' 
of  some  particular  part  of  tbe  machine  that 
is  being  used,  and  the  proof  that  an  injury 
has  occurred  to  a  person  using  the  machine 
in  that  condition,  does  not  fill  the  measure 
of  proof  of  the  diarge  that  the  injury  was 
occasioned  on  account  of  the  absence  of  the 
detached  part  of  the  machine."  Again  (145 
Mo.  page  319,  46  S.  W.  page  975):  "Without 
knowing  what  the  disturbing  force  or  motion 
was  that  occasioned  the  board  to  fall  from 
the  machine,  or  without  being  able  to  tell  Just 
how  tbe  board  did  fall,  the  merit  of  the 
worth  of  the  shoe  on  the  machine,  over  tbe 
iron  strap  used  in  this  Instance,  as  a  pre- 
ventative against  accidents  from  falling 
boards,  could  not  be  calculated  or  deter- 
mined." 

To  tbe  same  effect  is  the  statement  of 
Lamm,  J.,  in  Harper  v.  Terminal  Co.,  187 
Mo.  loc  dt  586,  86  S.  W.  loa  dt  102:  "In 
the  philosophy  of  the  law  of  actionable  negli- 
gence, the  proof  of  the  negligence  itsdf  is  but 
one  step  toward  recovery.  Another  step  is 
to  show  by  direct  testimony,  or  by  the  proof 
of  such  facts  as  logically  create  the  infer- 
ence, tliat  the  negligence  proved  proximately 
caused  or  contributed  to  the  Injury.  The 
one  step,  without  the  other,  is  idle  and  might 
as  well  not  be  taken.  Hence  in  this  case. 
If  It  be  conceded,  arguendo,  that  the  .brake- 
men  were  not  in  proper  position,  and  if  it 
be  conceded  further  that  sucb  failure  was 
negligence  per  se,  yet  if  there  was  no  casual 
connection  between  such 'negligence  and  Har- 
per's death,  tbe  negligence  became  Innocuous. 
Walsh  V.  Railroad,  102  Mo.  687, 14  S.  W.  873, 
15  S.  W.  757." 

Ouided  by  the  principles  above  enunciated, 
we  wiU  proceed  to  examine  the  evidence  ad- 
duced by  plaintiff  as  bearing  ui>on  the  ques- 
tion of  proximate  cause. 

Plaintiff  testified  that  he  knew  from  his  ex- 
perience as  a  railroad  man  that  a  splasher 
was  an  wpU&nce  placed  in  the  center  of  the 
tank  to  control  the  water  and  break  its  pres- 
sure, and  to  keep  the  engine  from  rolling 
from  side  to  side  and  keep  it  from  tipping; 
also,  that  he  knew  what  side  bearings  were  on 
a  tender.  He  stated:  "They  are  on  the 
truck  to  balance  the  tank  from  tipping  from 
one  side  to  the  other  from  the  motion  of  the 
engine^"  "Q.  Do  these  come  together;  are 
they  attached,  or  is  there  a  play?  A.  There 
is  a  play  between — ^that  much  between  tbe 
sides — to  give  them  so  much  play  on  either 
side,  if  there  is  a  rough  piece  of  track,  and 
going  around  sharp  curves."  He  testified 
that  the  acddent  occurred  on  a  curve,  but 
could  not  say  whether  it  was  a  sharp  curve. 
Speaking  of  the  roadbed,  he  said  that  when 
he  got  off  the  engine  he  noticed  it  was  "pret- 
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ty  80ft,  sandy  like."  "Q.  How  did  you  come 
to  notice  that?  A.  I  sank  down  in  It  The 
ties  were  broke  and  stuck  up  on  the  aids; 
just  like  breaking  them  In  two,  and  they 
stuck  up.  Q.  And  your  feet  went  down  In 
the  soil?  A.  Tes,  sir.  Q.  How  deep  did 
they  go?  A.  I  didn't  wait  to  look  to  see  how 
deep,  but  I  know  I  went  down  quite  a  ways. 
Q.  Enough  to  tell  whether  it  was  soft  or 
not?  A.  Yes,  sir;  I  know  It  was  good  and 
soft  Q.  How  was  It  hard  or  soft?  -  A.  It 
was  soft." 

The  fireman,  Wilcox,  who  was  on  the  same 
engine  with  plaintiff,  testified  that  a  splash- 
er runs  the  length  of  the  tank,  from  the  front 
back.  "Q.  Made  of  what?  A.  Made  of  sheet 
iron,  to  keep  the  water  from  splashing  from 
side  to  side  in  the  tank."  WUcox  further 
stated  that  to  the  best  of  his  knowledge  there 
was  no  splasher  in  the  tank ;  that  he  looked 
through  the  manhole  In  the  tank  every  time 
the  engine  took  water.  He  stated  farther,  on 
cross-examination,  that  there  were  sheet  iron 
strips  in  there,  but  that  be  would  not  call 
them  splashers.  "Q.  Will  you  tell  the  jury 
that  there  were  not  seven  splashers  in  the 
tank?  A.  I  never  went  Into  the  tank  to 
count  Q.  Will  you  tell  the  Jury  that  there 
were  not  seven  splashers,  or  do  you  know? 
A.  I  do  not  know." 

So  far  as  the  question  of  splashers  is  con- 
cerned, it  seems  to  be  conceded  that  the 
tank  was  equipped  with  splashers  running 
crosswise,  but  not  that  there  were  splashers 
running  from  end  to  end,  although  witness 
Hunter  states  for  the  plaintitt  that  there  was 
a  splasher  running  lengthwise,  reaching  up 
8  or  12  Inches  from  the  bottom,  but  which 
he  called  a  slush-board. 

Witness  Wilcox  testided  that  at  the  time 
of  the  accident  the  tank  was  about  half  full 
of  water.  He  also  testified  on  the  subject  of 
side  bearings  as  follows:  "Side  bearings  on 
a  tank  are  about  halfway  between  the  top 
of  the  tank  and  the  bottom  of  the  tank  to 
keep  the  tank  from  rolling  from  side  to  side." 
He  farther  testified  that  there  were  no.  bear- 
ings on  the  front  trudts  of  the  tender.  "Q. 
Now  state  what  occurred  about  this  accident? 
A.  Just  as  we  passed  over  bridge  102,  around 
the  curve  there,  the  tank  commenced  to  roU, 
and  rolled  very  high,  and  as  It  started  roll- 
ing the  engine  rolled,  and  next  thing  it  hit 
the  ties;  the  back  wheels  of  the  truck  bit 
the  ties.  Q.  Left  the  rails?  A.  Left  the 
rails.  Q.  How  far  would  you  say  the  engine 
ran  in  that  condition?  A.  About  ISO  feet  Q. 
Is  there  anything  that  is  in  common  use  on 
the  front  tracks  of  a  tank  to  prevent  it  from 
rolling?  A.  Nothing  except  side  bearings. 
Q.  Ton  never  saw  anything  else?  A,  Not 
that  I  remember.  Q.  Are  all  side  Itearings 
alike?  A.  Well,  some  of  them  are  put  on  in 
a  little  different  form  from  others;  some 
are  adjustable  and  some  made  rigid."  As 
to  the  condition  of  the  track,  tills  witness  tes- 
tified as  follows:  "Q.  What  condition  was 
the  track  In  at  this  curve?    A.  It  was  roogb. 


Q.  How  was  that  as  to  being  on  a  carve  or  a 
straight  piece  of  track?  A.  It  was  on  a 
carve."  This  witness  also  testified  that  the 
engine  was  running  about  ten  miles  an  hoar 
at  the  time  of  the  accident  He  made  an 
earlier  statement  in  which  he  fixed  it  at  from 
eight  to  ten  miles. 

Witness  Charles  Snyder  testified  as  fol- 
lows: "Q.  Mr.  Snyder,  will  you  tell  us, 
please,  what  side  bearings  are  on  a  tender? 
A.  Well,  side  bearings  are  bearings  that  are 
set  on  the  side  of  the  truck  here  (indicating), 
and  swing  between  to  steady  the  tender  and 
keep  it  from  rolling  too  far.  Q.  What  are 
splashers?  A.  They  are  used  in  the  tank 
to  steady  the  water.  Q.  What  are  they  made 
of?  A.  Usually  sheet  iron.  Q.  I  will  ask 
you  whether  or  not  on  October  14,  1902,  or 
prior  to  that  time,  right  Immediately  prior 
to  that  time.  In  that  vicinity,  It  was  grenerally 
customary  to  have  splashers  in  tanks  of  the 
type  of  No.  1107?  (No  answer.)  Q.  Well,  was 
it  customary  at  that  time,  generally  speak- 
ing? A.  Well,  in  tanks  of  that  size  it  was 
generally  customary  to  have  splashers.  Q. 
Are  you  spealdng  of  that  time,  or  of  the 
present  time,  or  both?  A.  Well,  both.  Q. 
What  would  t>e  the  effect  in  passing  over  a 
rough  track,  with  a  tank  that  had  no  side 
bearings  on  the  front  trucks,  the  engine 
running  backwards  at  ten  miles  an  hour, 
with  no  splashers  In  the  tank,  with  a  4,5(X)- 
gallon  tank  like  they  had  on  engine  No.  1107? 
A.  Well,  at  ten  mUes  an  hour,  the  tank  ought 
to  ride  all  right"  On  re-examination  this 
witness  testified  thus:  "Q.  Under  ordinary 
conditions  going  ten  miles  an  hour,  yoa 
would  not  expect  the  tank  to  lurch?  A.  No, 
sir.  Q.  And  if  it  did  lurch,  you  would  look 
for  some  unusual  cause?  A.  Tes,  sir;  pos- 
sibly side  bearings  gone,  or  something  like 
that." 

Witness  Hunter,  former  superintendent  of 
division,  not  in  the  employ  of  defendant  at 
the  time  of  the  trial,  testified  that  the  en- 
gine was  wrecked  on  a  curve,  and  that  the 
roadbed  was  in  "what  we  term  in  railroad 
sense  a  soft  condition."  "Q.  What  was  that? 
Just  describe  It  A.  Well,  owing  to  the  rains 
that  bad  been  over  the  territory  previous 
to  that  time,  the  ballast  had  become  wet  soft 
and  soggy.  Q.  What  effect  does  that  have  on 
the  track,  with  reference  to  maldng  it  rough 
or  even?  A.  It  naturally  removes  the  solid- 
ity of  the  track  and  makes  the  track  soft 
and  the  ballast  easily  gets  from  onder  the 
ties  and  rails;  it  is  what  we  term  in  a  rail- 
road sense  a  soft  track.  Q.  Just  describe, 
if  there  was  any  ballast  there,  how  it  was? 
A.  It  was  dirt  ballast,  and  perhaps  a  few 
rodcs  gathered  out  of  the  cut  kt  that  place 
and  thrown  in  among  the  dirt  Q.  When  an 
engine  is  running  going  around  a  carve, 
what  iB  the  effect  of  the  side  bearings?  A. 
The  tank  or  car  works  on  a  center  pin  in 
the  center  of  the  truck.  The  side  bearings 
are  placed  there  so  that  a  tank  or  car  can't 
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swing  on  the  side  over  the  edge  of  the  track. 
Q.  Jnst  describe  what  the  effect  Is;  first, 
what  the  effect  Is  when  the  side  bearings 
are  on,  and,  second,  what  the  effect  Is  when 
there  are  no  side  bearings.  A.  The  absence 
of  side  bearings  win  prevent  the  truck  from 
curving  with  the  car  or  engine.  The  absence 
of  side  bearings  would  produce  the  effect — of 
course,  the  tank  would  follow  the  engine, 
and  the  absence  of  side  bearings  would  pro- 
duce a  rigid  truck,  and  the  truck  would  take 
to  the  curve  and  climb  the  highest  point  of 
the  curve.  Just  the  outside  of  the  curve. 
Q.  What  becomes  of  the  tank  when  It  climbs 
that  way?  A.  It  would  be  liable  to  derail 
the  truck.  Q.  Was  there  any  side  bearings 
on  the  front  trucks  of  the  tender?  A.  No, 
sir."  In  answer  to  a  question,  the  witness 
said:  "A  splasher  is  a  board  that  Is  placed 
lengthwise  In  the  inside  of  the  tank  where 
the  water  is  carried,  to  prevent  the  water 
from  rolling  from  one  aide  of  the  tank  to 
the  other.  There  are  no  splashers  in  the 
tank  in  question."  "Q.  Did  you  look  that 
very  morning?  A.  I  did.  Q.  I  will  ask  yon 
to  state  whether  or  not,  when  you  got  there, 
you  found  Engineer  Green  and  Mr.  Wilcox? 
A.  Yes,  sir.  Q.  I  will  get  you  to  state  wheth- 
er or  not  Mr.  Wilcox  or  Mr.  Green,  or  both 
of  them,  called  your  attention  to  the  absence 
of  these  splashers  and  the  absence  of  these 
side  bearings,  and  whether  or  not  they  gave 
any  reason  as  to  why  that  engine  went  off 
the  track  there?  A.  On  arriving  there,  I 
met  Engineer  Oreen  and  Fireman  Wilcox, 
and  I  asked  them  the  cause  of  the  accident, 
and  they  told  me  that  in  their  opinion  the 
accident  was  caused  by  the  absence  of  a 
splash  board  in  the  tank  in  the  engine,  and 
the  absence  also  of  the  side  bearings  on 
the  front  trucks." 

Witness  Seattle  stated  that  a  side  bearing 
Is  "a  piece  of  iron  on  top  of  the  truck  and 
on  the  bottom  of  the  car  to  keep  either  a 
car  or  tank  from  swinging  too  much."  "Q. 
Do  they  have  the  same  sort  of  appliances 
on  the  trucks — the  rear  trucks  and  the  front 
trucks — of  the  tender  as  to  bearings?  A  As 
to  bearings,  yes.  Q.  The  same  kind?  A 
About  the  same  kind."  The  witness  said 
that  he  did  not  know  whether,  on  this  class 
of  engine  on  the  Missouri  Pacific,  they  bad 
at  that  time  on  the  front  of  the  tenders  a 
different  appliance  from  that  which  they  had 
on  the  rear  trucks,  or  that  it  was  called  a 
clear  bolster.  Witness  said,  "I  don't  know 
what  they  had  on  those  engines  at  that 
time."  "Q.  Wliat  was  the  condition  of  the 
track — I  mean  the  ground  right  under  the 
rails  and  ties?  What  was  the  condition  of 
the  roadbed  where  the  engine  went  off  the 
track?  A.  Well,  it  was  very  soft  ground, 
nothing  but  very  common  dirt,  no  ballast" 
The  witness  further  testified  that  the  weather 
was  clear  at  that  time,  that  it  was  a  dry 
thne  of  the  year,  and  that  it  had  not  rained 
recently. 


John  T.  Murray,  a  locomotive  engineer, 
testified  that  he  had  observed  splashers  on 
water  tanks;  that  a  splasher  is  a  protection 
on  a  tank,  and  keeps  the  water  from  slush- 
ing. "Q.  Just  describe  what  a  splasher  is? 
A.  Well,  there  is  different  kinds  of  splashers. 
Some  of  them  are  lengthwise  in  the  tank, 
In  partition  like,  running  from  the  bottom  to 
the  top  of  the  tank;  others  are  a  kind  of 
crossbar,  probably  four  to  six  inches  wide, 
extending  from  one  side  of  the  tank  to  the 
other.  Some  tanks  have  them  both  ways, 
lengthwise  and  crosswise.  Q.  What  effect  do 
they  have  on  the  motion  of  the  tender?  A. 
Well,  they  keep  the  water  from  surging,  they 
make  a  tender  ride  very  steadily;  that  is, 
they  kept  the  water  from  surging  from  one 
side  of  the  tank  to  the  other,  and  steadied 
the  tender.  Side  bearings  are  to  steady  a 
tank,  to  keep  it  from  rocking.  Q.  Now,  what 
la  the  effect  in  going  around  curves,  when 
it  has  side  bearings?  A  Well,  they  prevent 
the  tank  from  rocking,  steady  the  tank.  Q. 
I  will  get  you  to  state  whether  or  not,  in 
October,  1902,  and  for  some  years  prior  to 
that  time,  side  bearings  were  in  common 
use  upon  tank  trucks  upon  trains  in  this 
vicinity  running  in  and  out  of  Kansas  City 
from  Kansas?  A.  I  know  that  side  bearings 
were  used  at  that  time.  Q.  Were  they  in 
general  use?    A.  Yes,  sir." 

It  seems  to  be  conceded  that  there  were 
no  side  bearings  on  the  front  trucks,  but 
defendant  claims  that  a  "bolster"  was  used 
for  the  same  purpose.  "Q.  Was  your  at- 
tention ever  called  to  what  they  call  a  'clear 
bolster'?  A.  A  bolster?  Q.  A  clear  bolster 
on  the  trucks  of  the  tender?  A.  I  never 
heard  it  called  that  name.  Q.  Sir?  A.  No, 
sir;  I  don't  recollect  anything  about  it.  Q. 
Yon  said  you  never  heard  it  called  that? 
A  No,  sir.  Q.  Well,  what  did  you  hear  it 
called?  A.  I  heard  it  called  side  bearings. 
Q.  Were  these  side  bearings  sometimes  dif- 
ferent on  the  front  trucks  from  what  they 
were  on  the  rear  trucks?  A.  Yes,  sir;  they 
differed  on  several  different  oiglnes.  Q. 
They  differed  in  construction,  you  say.  You 
called  them  all  side  bearings.  Is  that  cor- 
rect? A.  They  answered  that  purpose.  Q. 
And  somebody  else  may  have  called  them 
bolsters  or  clear  bolsters?  A.  They  proba- 
bly did,  but  I  never  heard  them  called  that" 
The  witness  said,  "If  you  had  side  bearings 
on  the  front  trucks,  it  wouldn't  make  any 
difference  if  they  were  not  like  the  ones 
on  the  back  trucks,  If  they  answered  the 
purpose."  "Q.  If  there  was  something  there 
to  break  the  force  of  the  motion,  that  would 
be  all  that  was  necessary?  A.  If  they  were 
there  properly.  Q.  Different  constructions 
were  advised  by  different  people  for  different 
engines,  and  different  ways?  A.  Yes,  sir." 
This  witness  further  said,  "All  the  engines 
that  I  ever  ran  were  equipped  with  side 
bearings,"  and  that  he  had  run  as  many  as 
four  dozen  engines  in  the  last  six  years. 
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Witness  Hunter,  recalled  by  tbe  defense, 
testlfled:  "Q.  Did  you  see  any  of  tbese 
splashers,  or  tbese  things  you  spoke  of,  In 
there?  A.  Not  what  I  consider  splashers. 
Q.  Did  you  see  anything  In  there  then? 
A.  No,  edr.  Q.  You  didn't  see  anything  In 
there?  A.  There  was  a  slush  board  at  the 
lower  part  of  the  tank  that  reached  up  a 
few  Inches  from  the  bottom;  all  the  way 
from  eight  to  twelve  inches.  Q.  Was  there 
any  water  in  that  tank?  A.  Yea,  sir;  I 
should  Judge  six  Inches.  Q.  About  six  Inch- 
es of  water  In  that  tank?  A.  If  the  tank 
had  been  leveL  Q.  If  there  was  about  six 
Inches  of  water  In  that  tank,  It  didn't  make 
very  much  difference  whether  there  were  any 
splashers  in  it  or  not;  six  Inches  would  not 
roll  enough  to  knock  It  off?  A.  It  might 
have  been  possible  that  tbe  water  had  leaked 
out  of  the  tank  when  this  engine  run  off 
the  track,  or  broke  the  hose.  Six  Inches  of 
water  couldn't  roll  very  much.  Q.  When 
yon  looked  at  the  engine  next  day,  at  Osa- 
watomle,  the  water  was  out  of  It?  A.  Tes, 
sir.  Q.  How  was  the  splasher  that  was  In 
there,  if  there  was  one,  fastened  to  tbe  bot- 
tom? A.  I  don't  know,  sir;  I  didn't  get  in 
to  examine  It  Q.  You  did  see  a  splasher 
inside  of  the  tank?  A.  Yes,  sir.  Q.  Which 
way  did  It  run?  A.  Lengthwise.  Q.  It  ran 
lengthwise?  A.  As  I  remember,  I  looked 
down  from  the  rear  of  the  tank  into  the 
manhole,  and  discovered  a  slush  board  in 
that  position.  Q.  Now,  Is  It  not  a  fact,  Mr. 
Hunter,  that  tank  had  seven  splashers,  all 
located  as  that  drawing  shows?  A.  If  It 
had,  I  failed  to  see  them.  Q.  Did  you  look 
for  them?  A.  It  was  my  business.  When 
I  looked  In  that  engine  I  would  see  them. 
Q.  I  want  you  to  tell  these  twelve  gentle- 
men If  there  were  not  seven  splashers  in 
that  engine,  located  as  shown  In  that  plat? 
A.  If  they  were  there  I  failed  to  see  them. 
Q.  Could  you  have  seen  them  If  they  had 
been  In  there?  A.  I  think  If  they  had  been 
there  I  would  have  seen  them.  Q.  How  did 
you  look?  A.  I  looked  down  the  manhole. 
Q.  You  stuck  your  head  down  In  It?  A.  I 
don't  know  whether  I  had  my  shoulders  in 
It  or  not;  but  I  looked,  and  satisfied  myself 
to  that  extent,  that  what  I  considered  a 
splasher  board  wasn't  there." 

On  the  cross-examination  of  witness  Wil- 
cox It  developed  that  he  made  a  written  re- 
port of  the  accident,  to  which  he  signed  his 
own  name,  Kane's  name,  and  Green's  name^ 
which  report  was  as  follows:  "Pusher  en- 
gine 1107,  while  backing  up  tank  Jumped 
the  track,  derailing  engine  and  tank  on  curve 
about  8  miles  east  of  Admire,  tearing  up 
about  50  yards  of  track — ^was  running  about 
12  miles  an  hour  when  accident  happened — 
damaged  engine  by  tearing  off  sand  pipes, 
and  tank  by  tearing  off  brake  rigging  and 
train  line.  Disconnected  engine  after  being 
pulled  on  track  and  towed  to  Osawatomle. 
Time  of  accident,  1:38,  a.  m.,  10-14-02."  "Q. 
Xow,  I  want  you  to  tell  the  Jury  If  there 


was  any  bad  track  there,  rough  track;  and 
If  there  was  no  side  bearings  and  no  splash- 
ers In  the  engine,  why  didn't  yon  mention 
them  as  the  causes  of  the  accident?  A.  Be- 
cause it  was  none  of  my  business."  The 
above  report  was  made  on  a  form  which  con- 
tained the  following:  "Order  of  report: 
First,  a  concise  narrative  account  of  the  ac- 
cident or  matter  to  be  reported,  including 
the  date,  time  of  day  or  night,  and  location 
of  the  occurrence,  rate  of  speed  train  was 
running,  cause  of  accident,  et&"  Witness 
Stated  that  as  long  as  he  had  worked  for 
the  railroad  he  never  read  one  of  these  re- 
ports over,  and  further  said:  "When  I  came 
to  make  my  report,  I  set  down  and  made  It 
out  the  way  it  happened." 

Plaintiff,  Kane,  after  he  got  back  to  Ck)un- 
cil  Grove,  dictated,  and  it  Is  evident  from 
his  testimony  that  he  signed,  the  following 
report:  "2:30  a.  m.  Telegraphic  report  of 
accident  Admire  Station,  October  14th, 
1902.  To  H.  D.  H.  (Division  Superintendent). 
Time  of  accident  1:40  a.  m.  Train  No.  extra 
engine  No.  1107;  engineer  Green;  conductor 
Chas.  Kane."  Among  other  things  in  the 
report  appeared  the  following:  "^  Cause  of 
accident:  Tender  leaving  track.  3.  If  any 
persons  are  Injured,  state  who,  and  Injuries 
to  each  person:  None.  [Signature]  Chas. 
Kane,  Conductor."  This  report  says  nothing 
about  the  condition  of  the  tender  or  tbe 
track. 

On  October  15th,  the  plaintiff  signed  an- 
other statement  which  contained  the  fol- 
lowing: "I  started  to  foUow  1-80  to  assist 
them  over  Miller  grade,  and  tank  of  engine 
1107  left  the  track  at  a  point  three  miles 
east  of  Admire,  causing  engine  and  tender 
both  to  leave  tbe  rail,  damaging  about  200 
feet  of  track.  Was  running  at  the  time 
about  twelve  or  fifteen  miles  per  hour,  as 
we  were  looking  out  for  1-80  on  the  curve, 
cannot  say  as  to  full  extent  of  damages  to 
engine  1107.    Chas.  Kane,  Pilot" 

Hunter,  the  superintendent  sent  the  fol- 
lowing wire,  October  14th,  to  A.  D.  B.,  mean- 
ing A.  De  Bernardl,  tbe  man  In  authority 
over  him:  "Cause  of  accident  to  engine 
1107,  three  miles  east  of  Admire.  Engine 
running  backing  up,  and  engine  tank  rolling 
on  curve,  causing'  rear  truck  to  Uft  and 
leave  rail ;  damage  to  engine  twenty  doUats; 
damage  to  truck,  forty-five  dollars." 

Hunter's  chief  clerk  signed  a  report,  dated 
November  8,  1902,  upon  a  form  which  pro- 
vided as  follows:  "Cause  of  accident  If 
accident  was  caused  by  defective  equlpm«it 
track  or  appliances,  whose  make.  Give  style 
of  apparatus,  and  cause  of  failure,  when 
and  where  last  inspected.  If  by  carelessness 
of  an  employe,  how  long  had  he  been  on 
duty,  bow  much  rest  prior  to  going  on  duty, 
and  how  long  engaged  by  this  company  in 
capacity  in  which  he  was  then  acting,  and 
how  long  by  other  companies:"  "Tank 
wheels  left  rail,  causing  engine  to  be  derail- 
ed also.     Vnable  to  accounts  for  it."    Then 
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follow  yarlons  other  items  not  material. 
Hunter  testified  that  bis  chief  clerk  was  au- 
thorized to  make  reports  of  this  character 
from  reports  submitted  to  blm  by  trainmen. 
He  says,  speaking  of  his  chief  clerk:  "He 
arrives  at  his  conclusions  from  the  reports 
that  are  prepared  by  the  employes,  and  are 
in  front  of  him  at  the  time,  and  be  makes 
up  bis  report  from  them." 

The  telegraphic  report  made  by  Hunter 
was  dated  "1-40  p.  m.,  October  14th."  At 
that  time  everything  was  clear  for  the  trains 
to  move,  and  was  after  the  conversation 
which  Hunter  claims  to  have  had  with 
Green  and  Wilcox,  when  they  stated  the  ac- 
cident was  due  to  the  absence  of  splashers 
and  side  bearings.  So  far  aa  the  report  of 
the  chief  clerk  is  concerned.  Hunter  said  be 
could  not  tell  whether  he  authorized  it  or 
not 

The  foregoing  testimony  is  unsatisfactory, 
and  falls  short  of  reaching  the  point  of  caus- 
al connection  between  the  alleged  negligence 
and  the  derailment  It  gives  no  definite  de- 
scription of  a  side  bearing,  Its  manner  of 
construction,  or  bow  it  operates,  beyond  the 
fact  that  it  Is  designed  to  steady  the  tank 
and  prevent  tipping.  The  same  may  be  said 
of  the  splashers.  It  appears  that  drawings 
and  models  were  used  and  referred  to  at 
the  trial.  They  are  not  before  us.  To  eay 
that  a  track  is  "rough"  or  "soft,"  or  that  it 
was  curved,  means  little  or  nothing.  Wheth- 
er the  curve  was  gradual  or  sharp  we  do  not 
know.  Witness  Hunter  comes  nearest  to 
connecting  the  absence  of  the  side  bearings 
with  the  derailment  when  he  says:  "The 
absence  of  the  side  bearings  will  prevent  the 
truck  from  curving  with  the  car  or  engine. 
The  absence  of  side  bearings  would  produce 
the  effect — of  course,  the  tank  would  follow 
the  engine,  and  the  absence  of  side  bearings 
would  produce  a  rigid  truck,  and  the  truck 
would  take  to  the  curve  and  climb  the  high- 
est point  of  the  curve.  Just  outside  the 
curve.  Q.  What  becomes  of  the  truck  when 
it  climbs  that  way?  A.  It  would  be  liable 
to  derail  the  truck." 

The  witness  is  here  evidently  speaking  of 
a  tender  running  the  usual  way,  behind  and 
following  the  engine.'  His  statement  is  very 
obscure.  His  only  experience  in  railroading 
has  been  as  yardmaster  and  division  su- 
perintendent. He  did  not  qualify  as  to  en- 
gines. He  states  that  the  absence  of  side 
bearings  from  a  truck  would  be  liable  to 
derail  the  truck;  that  is,  the  truck  on  which 
the  bearings  were  lacking.  It  is  clear  from 
the  evidence  of  all  the  witnesses  that  side 
bearings  were  absent  from  the  front  trucks. 
Yet  this  witness,  in  his  telegraphic  report 
states  that  the  rolling  of  the  tank  caused 
the  rear  tank  truck  (which  was  equipped 
with  side  bearings)  to  leave  the  track. 

Witness  Wilcox  also  says  that  when  the 
tank  "started  to  rolling,  the  engine  rolled, 
and  the  next  thing  It  hit  the  ties;  the  back 
wheels  of  the  truck  hit  the  ties."    Surely  ab- 


sence of  side  bearings  from  the  front  truck 
of  the  tender  would  not  cause  the  engine 
to  rolL  It  does  not  appear  that  the  rolling 
of  the  tank  would  cause  the  engine  to  roU. 
So  far  as  the  testimony  goes,  it  would  ap- 
pear that  both  engine  and  tank  rolled  from 
some  common  cause,  not  due  either  to  the 
absence  of  side  bearings  from  the  front 
trucks,  or  of  splashers  from  the  tank;  pos- 
sibly, because  of  the  curve.  It  cannot  be  In- 
ferred, from  the  mere  fact  that  the  appli- 
ances referred  to  have  a  tendency  to  prevent 
rolling,  that  their  absence  vrill  cause  a  de- 
railment when  we  know  as  a  matter  of  com- 
mon knowledge  that  cars  end  engines  do 
roll  and  become  derailed  without  leteseace 
to  such  appliances. 

It  is  significant  that  the  several  witnesses 
for  plaintiff  who  testified  as  to  the  functions 
of  side  bearings  and  splashers  were  not  ask- 
ed to  give  their  opinion  as  to  whether  their 
absence  could  have  produced  an  effect  suf- 
ficient to  cause  a  derailment  One  attempt 
only  was  made.  Witness  Snyder,  a  locomo- 
tive engineer,  was  asked  this  question: 
"What  would  be  the  effect  In  passing  over 
a  rough  track,  with  a  tank  that  had  no  side 
bearings  on  the  front  trucks,  the  engine  run- 
ning backward  at  ten  miles  an  hour,  with 
no  splashers  In  the  tank,  with  a  4,600-gallon 
tank,  like  they  had  on  engine  No.  1107?  A. 
Well,  at  ten  miles  an  hour,  the  tank  ought 
to  ride  all  right" 

[>,  10]  We  disregard  the  opinions  attribut- 
ed by  witness  Hunter  to  Engineer  Green  and 
Fireman  Wilcox  as  to  the  cause  of  the  wreck. 
They  were  incompetent.  True,  they  were  not 
objected  to  on  this  ground,  and  their  ad- 
mission for  that  reason  would  not  be  reversi- 
ble error;  but  we  are  not  prepared  to  hold 
that  a  verdict  can  be  sustained  on  incompe- 
tent hearsay  opinions,  even  if  not  objected 
to.  Neither  witness  Wilcox,  who  testified  for 
the  plaintiff,  nor  Engineer  Green,  who  was 
in  the  courtroom,  was  asked  to  testify  as  an 
expert  on  this  point 

The  written  reports  sent  by  the  plaintiff, 
engineer,  fireman,  and  sui)erintendent  to 
their  superiors  indicate  clearly  that  at  that 
time  they  bad  no  thought  of  attributing  this 
derailment  to  either  ground  of  negligence 
laid  in  the  second  amended  petition.  The 
original  petition,  preserved  in  the  record, 
contained  but  one  specification  of  negligence, 
to  wit:  "That  the  roadway  at  the  point  at 
which  said  derailment  occurred  was  negli- 
gently and  carelessly  allowed  to  become  and 
remain  in  a  dangerous  and  defective  condi- 
tion, so  that  engines  passing  over  the  same 
were  liable  to  become  derailed ;  that  the  ties 
at  said  point  which  supported  the  rails  of 
said  tracks  were  old,  decayed,  defective^  and 
weak;  that  the  rails,  fishplates,  bolts,  and 
spikes  were  old,  rusted,  and  weak,  and  lia- 
ble to  bend,  break,  and  pull  from  their  posi- 
tions; that  the  dirt  and  ballast  was  loose, 
soft,  and  liable  to  give  and  slip  under  the 
weight  of  engines  passing  over  the  same; 
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that  all  of  said  defectlre  and  dangerous  con- 
ditions were  known  to  the  defendant,  or  by 
tbe  exercise  of  reasonable  caire  and  dili- 
gence migbt  have  been  known  in  time  to 
have  remedied  the  same,  and  so  have  pre- 
vented the  injuries  to  plaintiff." 

The  first  amended  petition  charged  neg- 
ligence thus:  "That  the  point  at  which  said 
derailment  occurred  was  negligently  and 
carelessly  allowed  to  become  and  remain  In 
a  dangerous  and  defective  condition  so  that 
engines  passing  over  the  same  were  liable 
to  become  derailed,  in  that  the  ties  at  said 
point  which  supported  the  rails  of  said  tracks 
were  old,  decayed,  defective,  and  weak;  that 
the  rails,  fishplates,  bolts,  and  spikes  were 
old,  rusted,  and  weak,  and  liable  to  bend, 
break,  and  pull  from  their  positions;  that 
the  dirt  and  ballast  was  loose,  soft,  and  lia- 
ble to  give  and  slip  under  the  weight  of 
engines  passing  over  the  same;  that  all  of 
said  defective  and  dangerous  conditions  were 
known  to  the  defendant,  or  by  the  exercise 
of  reasonable  care  and  diligence  might  have 
been  known  in  time  to  have  remedied  tbe 
same,  and  so  have  prevented  the  injuries 
to  the  plaintiff;  that  said  engine  and  tender 
were  at  the  time  of  said  derailment  being 
run  backwards  upon  the  said  track,  and  un- 
attached to  any  cars  or  other  rolling  stock; 
and  that  the  same  were  being  carelessly,  lieg- 
ligently,  and  unsklUfuUy  run  by  the  defend- 
ant, and  its  agents  and  employes  who  were 
in  charge  of  the  same,  to  wit,  the  engineer 
and  fireman,  at  a  reckless,  unsafe,  and  dan- 
gerous rate  of  speed,  to  wit,  from  20  to  25 
miles  per  hour." 

[11,12]  No  witness  attempts  to  connect  tbe 
absence  of  splashers  with  tbe  cause  of  the 
wreck.  Taking  all  the  evidence  for  plaintiff 
relative  to  splashers  and  side  bearings  into 
consideration,  we  can  find  no  substantial 
ground  for  a  reasonable  inference  that  their 
absence  caused  the  wreck,  or  that  their  pres- 
ence would  have  prevented  It 

As  to  the  charge  of  a  defective  track,  one 
witness,  Wilcox,  says  it  was  "rough" — ^noth- 
ing more.  Another  witness  says  It  was  a 
"soft  track."  There  was  also  testimony  to 
the  effect  that  the  track  was  not  well  bal- 
lasted at  this  point  All  this  is  far  from 
showing  that  the  track  was  in  a  dangerous 
condition,  and  liable  to  derail  an  engine  run- 
ning at  ten  miles  an  hour.  We  apprehend 
that  rough  tracks,  soft  tracks,  and  unballast- 
ed tracks  are  not  per  se  dangerous;  nor  are 
they  unusual.  No  witness  attempts  to  as- 
cribe the  derailment  to  tbe  condition  of  the 
track,  and  a  Jury  should  not  be  permitted 
to  infer  that  the  wreck  resulted  from  such 
condition. 

The  evidence  In  this  case  leaves  us  In 
the  realm  of  conjecture.  We  think  It  sheds 
but  little  light  on  a  subject  which  was  so 
dark  that  the  superintendent's  office,  on  No- 
vember 8tb,  nearly  a  month  after  the  oc- 
currence, with  all  the  reports  and  Informa- 
tion at  hand,  reported  that  it  was  "unable 


to  account  for  it"  If  the  derailment  of  the 
engine  was  due  to  the  causes  alleged  in  tbe 
petition,  it  would  seem  that  experienced  rail- 
road men  should  be  able  to  show  by  their 
testimony  that  the  derailment  was  the  prox- 
imate result  of  such  causes.  We  know  that 
the  engine  was  derailed.  We  know  that 
there  was  a  cause.  We  may  assume  from 
the  evidence  that  side  bearings  and  splash- 
ers tend  to  prevent  derailing ;  but  can  we 
conclude  from  these  facts  that  their  presence 
would  prevent  the  derailment?  We  think 
not,  because  it  does  not  appear  that,  even 
with  these  appliances,  an  engine  cannot  or 
is  not  liable  to  leave  the  track.  In  the  above 
cases  of  Jones  v.  Railway  and  Smith  v. 
Fordyce  It  is  clear  that  the  act  was  due  to 
tbe  alleged  acts  of  negligence,  namely,  the 
absence  of  proper  brakes  and  a  derailing 
switch.  Had  these  appliances  been  present, 
the  event  would  not  have  occurred.  In  this 
case,  eo  far  as  the  evidence  shows,  the  event 
might  have  happened  even  if  the  appliances 
had  been  properly  attached.  That  is  to  say, 
an  engine  and  tender,  equipped  with  side 
bearings  and  splashers,  running  backward  at 
ten  miles  an  hour,  without  cars  attached, 
might  on  a  good  track,  from  some  unexplain- 
ed cause,  derail  on  a  curve.  In  the  above 
cases,  the  alleged  acts  of  negligence  were 
certainly  the  proximate  cause.  In  this  case 
the  alleged  negligent  acts  are  at  most  a 
conjectural  proximate  cau.se. 

v.  We  regard  the  verdict  as  excessive; 
but  our  disposition  of  the  case  renders  any 
order  in  that  regard  unnecessary. 

Because  tbe  evidence  does  not  sustain  the 
verdict,  we  reverse  the  Judgment  and  re- 
mand the  causa 

KENNISH,  P,  J.,  and  BROWN,  J.,  do  not 
concur. 

PER  CURIAM.  Coming  into  banc  on  the 
foregoing  dissent,  the  opinion  of  FERRISS, 
J.,  written  when  he  was  a  member  of  this 
court,  is  adopted  as  the  opinion  of  the  court 

LAMM,  C.  J.,  and  GRAVES,  WALKER, 
and  FARIS,  JJ.,  concur.  WOODSON,  J., 
concurs  in  all  but  tbe  order  remanding,  in 
a  separate  opinion.  BROWN,  and  BOND, 
JJ.,  dissent  and  vote  for  affirmance  in  a 
small  sum,  in  a  separate  opinion  by 
BROWN,  J. 

BROWN,  J.  (dissenUng).  I  concede  that 
the  Judgment  of  the  trial  court  is  excessive 
and  ought  to  be  reduced,  but  I  do  not  believe 
the  record  contains  any  error  which  neces- 
sitates remanding  the  cause. 

BOND,  J.,  concurs  in  the  views  herein  ex- 
pressed. 

WOODSON,  J.  (concurring).  I  fully  con- 
cur in  the  opinion  written  In  this  case  by 
Judge  FBRRISS,  prior  to  his  leaving  the 
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bench,  except  as  to  remanding  the  cause; 
but  I  wish  to  add  a  few  observatlonB  to  what 
he  80  ably  said  regarding  the  causal  neg- 
ligence of  the  case. 

All  of  the  authorities  agree  that,  in  order 
to  Justify  a  recovery  in  an  action  of  this 
character,  the  evidence  must  not  only  show 
tliat  the  defendant  was  guilty  of  negligence, 
but  must  go  one  step  further  and  establish 
the  further  fact  that  said  negligence  of  the 
defendant  was  the  direct  or  proximate  cause 
of  the  plalntiCTs  injury,  which  may  be  done 
by  direct  or  positive  testimony,  or  indirectly, 
by  reasonable  inferences  drawn  from  the 
facts  and  circumstances  proven  In  the  case. 

While  the  evidence  Is  conflicting  as  to 
whether  the  tender  contained  splashers  and 
side  bearings,  yet  for  the  purpose  of  these 
remarlcs  I  will  concede  that  both  were  ab- 
sent, and  that  said  absence  was  negligence 
on  the  part  of  the  defendant ;  nevertheless,  I 
am  unable  to  ascertain  from  this  record 
bow  that  negligence  either  caused  or  con- 
tributed to  the  Injury  of  plaintiff. 

It  Is  a  well-kuown  fact,  as  this  record  dis- 
closes, that  engines,  tenders,  and  trains  also, 
for  that  matter,  "Jump  the  tra<i"  with 
and  without  those  safety  appliances;  and 
while  they  may  and  do  In  a  degree  lessen  the 
liability  of  their  leaving  the  track,  yet  I 
have  never  seen  nor  heard  of  a  case  where 
it. was  either  conceded  or  proven  that  the 
derailment  would  not  have  happened,  had 
the  tender  been  so  equipped.  It  Is  and  al- 
ways has  been  more  or  less  a  conjecture  as 
to  whether  or  not  they  ever  prevented  a  de- 
railment, which  otherwise  would  have  occur- 
red had  they  not  been  present,  and  especial- 
ly Is  that  true  in  this  case.  All  of  the  un- 
disputed facts  In  the  case  strongly  point  to 
the  contrary.  For  instance,  the  plain tlft 
himself  testifled  that  the  roadbed  was  "pretty 
soft,  sandylike,"  and  that  he  "sank  down 
Into  it,  •  *  •  and  my  feet  went  down 
in  the  soil ;  •  •  •  didn't  wait  to  look  to 
'see  how  deep,  but  I  know  I  went  down  quite 
a  ways.  »  •  •  Yes,  sir;  I  know  it  was 
good  and  soft" 

There  was  other  evidence  tending  to  show 
that  the  ballast  had  washed  from  under  the 
ends  of  the  ties,  which  left  them  projecting 
out  in  the  air. 

The  plaintiff  also  in  testifying  as  to  this 
matter  said:  "The  ties  were  broken  and 
stack  DP  on  the  ends;  Just  like  breaking 
them  in  two,  and  they  stuck  up." 

This  evidence  fully  and  clearly  shows  the 
cause  of  the  derailment  The  earth  was  soft, 
and  the  ballast  was  washed  from  under  the 
ends  of  the  ties,  leaving  them  projecting  in 
the  air,  and  of  course  left  the  center  of  them 
resting  upon  the  earth  or  ballast  not  washed 
or  disturbed;    and  when  the  heavy  tender 


and  engine  backed  up  and  over  the  track 
In  that  condition,  the  great  weight  bdng 
upon  the  end  of  the  ties,  having  no  support, 
they  snapped  or  broke  in  two  at  the  center, 
at  the  points  where  they  rested  upon  the 
earth,  and  thereby  caused  the  ends  thereof  to 
stick  up  in  the  manner  described  by  the  plain- 
tiff. That  is  the  only  rational  theory  disclos- 
ed by  the  record,  upon  which  the  derailment 
could  have  happened ;  and,  that  being  true,  it 
is  perfectly  apparent  therefrom  that  neither 
the  presence  nor  absence  of  the  side-guards 
and  splashers  mentioned,  did  not  and  could 
not  h^ve  added  to,  caused  or  prevented  the 
accident 

In  addition,  the  plaintiff  and  other  mem- 
bers of  his  crew  testified  that  they  examined 
the  engine  and  tender  at  the  time  of  the 
derailment  and  knew  of  the  absence  of  said 
safety  appliances,  yet  they,  at  that  time, 
never  attributed  the  accident  to  the  absence 
of  said  appliances,  for  they  reported  to  their 
superior  officer  that  they  did  not  know  the 
cause  of  the  derailment 

Moreover,  with  no  Intention  of  criticising 
the  learned  counsel  for  plaintiff,  the  whole 
case,  as  I  view  it  from  the  record,  is  totally 
destitute  of  all  merit  The  plaintiff  was  in 
charge  of  the  train,  rather  the  engine  and 
tender,  and  at  the  time  of  the  accident  he 
and  his  associates  made  an  examination  of 
the  situation  to  ascertain  and  report,  as  it 
was  their  duty,  the  cause  of  the  derail- 
ment, and,  after  so  doing,  they  made  some 
two  or  three  reports  to  their  superior  offi- 
cer, to  the  effect  that  they  could  not  dis- 
cover the  cause  of  the  accident;  also,  that 
no  one  was  injured  thereby. 

According  to  the  plaintifr*s  own  testimony, 
it  was  something  like  a  month  before  he 
discovered  that  he  had  sustained  any  per- 
sonal injuries  whatever  in  consequence  of 
said  accident.  At  the  end  of  that  time  he 
began  to  discover  that  he  was  very  serious- 
ly injured,  so  much  so  that  he  sued  for  $35,- 
000,  and  recovered  a  verdict  and  Judgment 
for  $30,000. 

It  is  a  strange  coincident,  that,  about  the 
same  time  be  discovered  be  had  sustained 
injuries,  he  also  began  to  discover  the  cause 
of  the  derailment  of  the  engine  which  he 
claims  caused  the  injury,  which  at  first  he 
diarged  to  the  defective  condition  of  the 
tradE  and  railroad  bed,  bat  subsequently  he 
discovered  that  it  was  due  to  the  absence  of 
side  bearings  and  splashers  on  the  tender, 
eta 

When  I  view  this  entire  case,  in  all  of  its 
bearings,  I  am  fully  satisfied  that  it  is  total- 
ly destitute  of  all  merit,  and  for  that  rea- 
son I  believe  the  Judgment  should  t>e  re- 
versed and  the  cause  dismissed. 
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CHESTNUT  T.  KANSAS  OITT. 
(EanMU    City    Gonrt    of    Appeals.      Missouri. 

June  2,  1913.) 
1-  MxTWICIPAr,  COBPOBATIONB   (|   218*)— Ofbi- 

CEBS— B:mfi^t£»— Reuotai.. 

Kansas  City  Charter,  empowering  the 
board  of  public  worlcs  to  appoint  a  commis- 
sioner of  street  cleaning  who  shall  have  general 
control  of  street  cleaning,  with  anthority  to 
appoint  district  superintendents,  foremen,  and 
employes,  and  aathorizing  the  board,  with  the 
concurrence  of  the  conndl,  to  fix  a  general 
sci^edule  of  the  number  and  compensanon  of 
employes  in  the  department,  does  not  contem- 
plate a  fixed  term  of  office  for  a  district  su- 
perintendent, and  he  may  be  discharged  at  the 
discretion  of  the  commissioner,  in  the  absence 
of  an  ordinance  to  the  contrary. 

[Ed.  Note. — For  other  cases,  see  Manicipal 
Conrarations,  Cent  Dig.  ||  689-S98 ;  Dea  Dig. 
I  21S.*} 

2.  MxTNICtPAI.  COBPOBATIOKS  (|  217*)— Ofti- 
CEBS—EMPiiorfes— "Salary  pbb  Ybab." 
A  resolution  of  the  board  of  public  works 
of  Kansas  City  approyed  by  the  council  pursu- 
ant to  the  charter,  empowering  the  board  with 
the  concurrence  of  the  council  to  fix  a  scbednle 
of  the  number  and  compensation  of  employes 
which  contains  a  list  of  employes  with  compen- 
sation In  figures  carried  out  opposite  the  name 
of  each  under  a  heading  "salary  per  year," 
does  not  give  an  employ^  a  definite  term  but 
merely  provides  the  rate  of  payment  of  com- 
pensation. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {|  676,  677,  679,  580; 
Dec.  Dig.  I  217.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  7,  pp.  6287-6290 ;   voL  8,  pp.  7792,  7793.] 

8.  Appeal  and   Ebbok   (|   171*)— Qxjbstions 

Reviewable— Tkeobt  of  Case. 

Where  an  action  was  tried  on  one  theory, 
questions  arising  on  the  case,  being  viewed  un- 
der another  theory,  will  not  be  considered  on 
appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  85  1053-1063,  1066,  1067, 
1161-1165;   Dec.  Dig.  |  171.*] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;  W.  O.  Thomas,  Judge. 

Action  by  Garrard  Chestnut  against  Kan- 
sas City.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Reversed. 

A.  F.  Evans,  J.  W.  Gamer,  and  A.  F. 
Smith,  all  of  Kansas  City,  for  appellant 
R.  J.  Holmden,  of  Kansas  City,  for  re- 
spondent 

ESLLISON,  J.  This  Is  an  action  for  bal- 
ance claimed  to  be  due  plaintiff  as  his  com- 
pensation for  service  in  the  capacity  of  dis- 
trict superintendent  of  streets  In  Kansas 
City,  Mo.  He  recovered  Judgment  in  the  trial 
court,  and  the  dty  appealed. 

The  charter  of  Kansas  City  (sections  12  and 
13,  art.  10,  c  1909)  provides  that  the  board 
of  public  works  shall  appoint  a  "commission- 
er of  street  cleaning"  for  Kansas  City,  who 
shall  have  general  control,  charge,  and  direc- 
tion of  street  cleaning.  He  has  authority 
to  appoint,  among  other  positions,  such  num- 
ber of  "district  superintendents,"   as  well 


as  "foremen,  employ^  and  laborers,  as  may 
be  provided  by  ordinance."  The  charter 
(section  27,  art  4,  c.  1909)  also  provides  that 
the  board  of  public  works,  with  the  concur- 
rence of  the  common  council,  shall  "fix  a 
general  schedule  of  the  number,  grade  and 
compensation  of  all  agents  and  employes 
in  the  department  under  its  control."  In 
accordance  with  this  authority  the  board  of 
public  works  did  fix  a  schedule  for  the  street 
department,  consisting,  among  others^  of  a 
street  commissioner  and  five  district  superin- 
tendents, the  former  at  a  compensation  of 
$3,000  per  year  and  the  latter  at  a  compen- 
sation of  $1,000  per  year. 

In  the  years  1908  and  1909  Thomas  Pender- 
gsst  was  street  commissioner,  and  be  ap- 
pointed this  plaintiff  one  of  the  district  su- 
perintendents as  above  authorized;  the  em- 
ployment beginning  In  May,  1909,  and  finally 
ceasing  in  May,  1910,  a  new  administration 
having  been  elected.  For  two  weeks  In  each 
of  the  months  of  November  and  December, 
1909,  and  February,  1910,  the  commissioner 
suspended  plaintiff,  or,  as  expressed  by  plain- 
tiff  himself,  "laid  him  off,"  for  want  of  suffi- 
cient funds  for  the  use  of  the  department 
Plalnticrs  appointment  seems  to  have  been 
verbal,  and  it  was  conceded  at  the  trial  that 
there  was  no  record  of  It;  the  only  record 
connected  with  the  matter  being  entries  of 
semimonthly  payments  to  him  for  services 
performed.  No  oath,  bond,  or  written  ap- 
pointment appear  in  the  case. 

[1]  The  case  seems  to  turn  on  the  power  of 
Pendergast  to  discharge  plaintiff.  Authority 
cannot  be  found  In  either  the  charter  or  the 
ordinances  fixing  a  term  to  the  employment 
of  a  street  district  superintendent  It  Is  our 
opinion  that  the  charter  does  not  contem- 
plate a  fixed  and  definite  term  of  office  for 
a  district  street  superintendent,  and  that  be 
may  be  discharged  from  such  employment  at 
the  discretion  of  the  commissioner.  Just  as 
an  ordinary  employ^.  2  McQuillln,  Mun: 
Corp.  !  558;  Throop,  Pnbllc  Officers,  {|  354, 
361;  State  ex  rel.  v.  Johnson,  123  Mo.  43,  27 
S.  W.  399;  Robertson  t.  Conghlin,  196  Mass. 
539,  82  N.  E.  678,  13  Ann.  Cas.  804. 

[2]  In  the  schedule  of  places  which  the 
board  of  public  works  Is  required  to  make 
out,  with  the  compensation  attached,  we 
find  In  the  resolution  of  the  board,  approved 
by  the  council,  a  long  list  of  employes  and 
agents,  with  compensation  in  figures  carried 
out  opposite  each,  and  these  figures  are  un- 
der a  heading,  at  the  beginning,  of  "salary 
per  year";  district  superintendents  having 
$1,000  opposite  that  place.  But  this  only 
signifies  that  he  Is  to  be  paid  at  that  rate, 
and  so  he  was  given  semimonthly  warrants. 
It  does  not  have  the  effect  of  making  for 
him  a  definite  term. 

We  find  in  plaintifTs  brief  some  sug- 
gestions which  we  think  are  not  borne  out  by 
the   evidence.      The   evidence    shows    that 
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idaiutlff  was  discharged  at  the  three  aeVeral 
times  for  the  reason  that  there  was  "no 
work"  and  that  "they  were  short  of  funds." 
There  Is  no  evidence,  properly  considered, 
that  Justifies  the  idea  that  plaintiff  had  a 
right  to  remain  in  the  service  of  the  dty 
during  the  period  of  these  discharges.  The 
meaning  of  the  evidence  Is  that  when  he  was 
wanted,  or  If  he  was  wanted  again,  he  would 
be  called,  or  notified.  Again,  we  think  plaln- 
tUTs  testimony  shows  he  did  not  consider 
be  had  a  fixed  term.  His  attorney  asked 
him  this  question:  "Were  you  api^lnted 
for  any  length  of  time?"  And  he  answered 
In  these  words:  "Just  during  the  Crittenden 
administration,  one  year."  At  the  time  of 
his  employment,  the  Crittenden  administra- 
tion would  terminate  more  than  a  month  short 
of  a  year. 

[3]  The  present  charter  of  Kansas  City 
contains  an  article  on  civil  service  (article 
15,  c.  1909)  whereby  most  of  the  positions 
under  the  city  government,  Including  that 
plaintiff  occupied,  are  placed  In  what  Is  des- 
ignated as  the  "competitive  class."  By  the 
terms  of  section  10  of  that  article,  the  heads 
of  the  several  departments  have  the  power 
of  removal,  b\it  there  are  protective  restric- 
tions and  rights  which  may  be  asserted 
by  the  subordinate  If  he  chooses.  It  Is  said 
that  civil  service  commissioners  had  not  tak- 
en necessary  action  for  the  enforcement  of 
the  dvil  service  provisions  at  the  time  of 
the  origin  of  this  controversy.  However  that 
may  be,  the  case  was  not  tried  under  the 
provisions  of  that  law,  and  we  therefore 
have  no  occasion  to  interpret  It 

In  our  view  plaintiff  has  no  cause  of  ac- 
tion against  the  dty,  and  the  Judgment  wOl 
therefore  be  reversed.    All  concur. 


BOATRIGHT  v.  KAYLOR. 

(Kansas  City  Court  of  Appeals.     MisBoarl. 

June  2,  1913.) 

1.  Appeal  and   Ebbob  (§  1018*)— Review- 
Questions  OF  Fact. 

In  an  action  to  cancel  a  judgment  on  a 
note  given  by  plaintiff  for  a  share  in  a  mining 
enterprise,  on  the  ground  of  false  representa- 
tions that  other  parties  bad  purchased  and  paid 
for  interests  therein,  where  there  was  evidence 
that  such  parties  had  Bubscribed,  although  not 
paid,  for  such  interests,  that,  although  they  all 
lived  in  a  small  place,  plaintiff  apparently  did 
not  attach  sufficient  importance  to  the  repre- 
sentations to  first  ask  them  if  they  had  paid 
before  giving  the  note,  and  that  defendant  ^nd 
others  had  invested  money  in  the  enterprise  and 
had  a  lease  for  40  acres  of  mining  land,  a  judg- 
ment for  defendant  should  be  affirmed  in  defer- 
ence to  the  trial  court's  finding  that  there  was 
no  proof  of  fraud. 

lEd.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  4006,  4007;  Dec  Dig.  i 
1018.*] 

2.  Judgment  (|  481*)  —  Cancellation  — 
Gbounds. 

In  an  action  in  equity  to  cancel  a  Judgment 
on   a  note  in  favor  of  an  Innocent  indorsee, 


which  judgment  liad  subsequently  been  assigned 
to  the  payee,  on  the  ground  of  fraudulent  repre- 
sentations, plaintiff  was  not  entitled  to  a  can- 
cellation of  the  jud^ent  by  merely  showing  a 
failure  of  consideration  for  the  note. 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  H  892,  893,  895;   Dec.  Dig.  !  461.*] 

Appeal  from  Circuit  Court,  Vernon  Coun- 
ty;   B.   6.  Thurman,   Judge. 

Action  by  L.  A.  Boatright  against  J.  H. 
Kaylor.  Judgment  for  defendant,  and  plain- 
tiff appeals.    Affirmed. 

Scott  &  Bowker,  of  Nevada,  for  appellant 
W.  H.  HaUett,  of  RoswelU  N.  M.,  for  re- 
spondent 

ELLISON,  J.  This  action  is  in  equity,  and 
has  for  its  object  the  cancellation  of  a  cer- 
tain Judgment  against  plaintiff,  rendered  by 
the  circuit  court  of  Vernon  county.  In  favor 
of  Baxter  National  Bank,  and  by  the  latter 
assigned  to  defendant  The  bill  was  dis- 
missed In  the  trial  court,  and  plaintiff  has 
appealed. 

[1  ]  It  appears  that  defendant  sold  to  plain- 
tiff one  twenty-first  part  of  a  certain  mine 
in  Oklahoma,  or,  as  expressed  In  the  peti- 
tion, he  sold  him  one-third  of  one-seventh  in. 
terest  In  a  mining  enterprise,  for  the  sum  of 
$200,  for  which  agreement  plaintiff  gave  his 
check  on  a  bank  in  Schell  City,  Mo.  That 
defendant  shortly  afterwards  sold  and  In- 
dorsed the  check  to  the  Baxter  National 
Bank  of  Kansas,  which  was  an  innocent  pur- 
chaser. In  order,  as  Is  said,  to  cut  off  plain- 
tiff's defense.  Wonderly  v.  Lafayette  County, 
150  Mo.  635,  51  S.  W.  745,  45  L.  R.  A.  386, 
73  Am.  St  Rep.  474.  But  plaintiff  charges 
that  defendant  practiced  a  fraud  upon  him 
In  the  sale  of  the  mining  property,  and  upon 
discovering  the  fraud  he  notified  the  bank 
upon  which  the  check  was  drawn  not  to  pay 
It  But  that  the  Baxter  I^atlonal  Bank,  hav- 
ing purchased  the  check,  brought  suit  there- 
on In  the  Vernon  county  drcult  court  and, 
being  an  Innocent  purchaser  thereof,  obtained 
the  Judgment  now  sought  to  be  canceled. 

The  petition  alleges  that  at  the  time  de- 
fendant obtained  the  check  he  claimed  to  be 
forming  a  comiiany  to  purchase  a  lease  of 
mining  land  In  Oklahoma,  for  which  he  was 
paying  $4,200,  divided  into  seven  shares,  each 
share  to  cost  $600,  and  that  he  liad  all  the 
stock  subscribed,  and  that  among  the  sub- 
scribers were  Charles  Gilbert  and  Charles 
Thom,  for  one  share  each,  for  which  each 
had  paid  $600 ;  that  a  company  was  ready  to 
be  formed ;  and  that  deeds  would  be  deliv- 
ered for  the  shares  of  each.  It  Is  then  al- 
leged that  these  representations  were  false; 
that  Gilbert  and  Thom  had  not  paid  for  an 
Interest  in  the  enterprise.  It  is  then  alleg- 
ed that  defendant  never  issued  to  him  any 
stock,  or  deeded  any  part  of  the  mining  prop- 
erty, and  that  he  had  never  paid  $4,200,  such 
representation  as  to  the  price  being  false, 
and  that  nothing  was  ever  done  with  the  en- 
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terprlse,  and  that  for  the  purpose  of  cutting 
off  any  defense  defendant  transferred  the 
check  to  the  bank. 

All  the  parties  concerned  appear  to  hare 
been  acquaintances  and,  except  the  Baxter 
Bank,  living  In  Nevada,  Mo.  We  regard  the 
evidence  as  unsatisfactory  from  a  legal  or 
equitable  standpoint  as  to  the  fraud  in  the 
representatlous  as  to  Gilbert  and  Thorn. 
Plaintiff's  actions  do  not  entitle  him  to  any 
great  consideration  by  the  chancellor.  While 
he  now  puts,  as  the  chief  influence  leading 
him  to  give  his  check  to  defendant,  the  rep- 
resentation that  two  others  were  subscribers 
and  had  paid  up,  he  seems  not  to  have  at- 
tached sutScient  importance  to  that  represen- 
tation to  have  first  asked  them  if  they  had 
paid,  or  to  have  asked  their  opinion  of  the 
project.  Nevada  is  not  a  large  city,  and 
telephones  doubtless  are  on  every  hand.' 
This  seems  to  justify  the  belief  that  what  he 
uow  characterizes  in  his  pleading  as  of  great 
Importance,  was  then  thought  to  be  a  matter 
of  indifference.  The  record  does  not  show 
any  cause  or  excuse  for  this  singular  omis- 
sion, and  we  can  only  attribute  it  to  the  f&ct 
that  it  was  not  regarded  by  him  as  of  any 
influential  consequence. 

Passing  by  any  question  whether  a  false 
representation  that  some  one  else  had  pur- 
chased, who  is  not  alleged  to  be  so  related  or 
situated  as  to  affect' or  control  the  action  or 
judgment  of  the  party  said  to  have  been  de- 
frauded, is,  in  the  eye  of  the  law,  a  fraudu- 
lent representation  of  a  material  fact,  we 
can  well  see  bow  the  trial  court  may  not 
have  attached  great  importance  to  the  evi- 
dence in  the  way  of  proof  of  controlling  in- 
fluence on  plaintiff.  Besides,  it  appeared  by 
the  weight  of  the  evidence  that  Gilbert  and 
Thom  had  subscribed  for  the  stock.  Gil- 
bert admitted  he  considered  it,  but  did  not 
"remember  if  I  put  my  name  down  for  a 
share  or  not."  Thom  admitted  he  had  sub- 
scribed, but  stated  he  had  not  paid.  The 
difference  lies  In  the  matter  of  payment 
Defendant  testified  that  he  did  not  repre- 
sent that  they  had  paid,  though  the  weight 
of  the  evidence  is  against  him  in  that  regard. 

It  was  shown,  without  dispute,  that  there 
was  a  mining  project  to  which  a  number  of 
people  subscribed  and  paid,  as  did  plain- 
tiff, and  that  defendant  himself  Invested 
$800;  that  a  lease  was  in  existence  for  40 
acres  of  mining  land,  conveying  one  twenty- 
first  interest  to  plaintiff,  three-sevenths  to 
defendant,  and  the  remainder  to  other  par- 
ties. 

In  this  condition  of  case  as  made  out  by 
the  record,  we  think  the  rule  requiring  def- 
erence to  the  finding  of  the  trial  court  should 
receive  application.  Tinker  v.  Kier,  195  Mo. 
183,  202,  94  S.  W.  501. 

In  thus  disposing  of  the  case  we  have  not- 
ed a  statement  of  plaintiff  that  the  trial 
court  did  not  find  for  defendant  on  the 
ground  of  failure  of  proof  of  fraud.     But 


there  is  nothing  in  the  record  to  confirm  that 
statement.  From  the  record  the  trial  ooort 
simply  determined  the  case  in  defendant'; 
favor.  There  is  nothing  whatever  In  the 
record  to  indicate  the  trial  court's  view  of 
any  specific  point,  save  that  it  refused  to  de- 
clare, as  a  matter  of  law,  ttiat  plalntlfT  had 
failed  to  make  a  case.  In  such  circumstanc- 
es we  must  conclude  that  it  was  determined 
on  the  evidence;  and  the  losing  party  has  no 
right  to  say  the  finding  was  based  on  some 
particular  branch  of  the  evidence. 

[2]  It  must  be  borne  in  mind  that,  in  order 
to  prevail  in  this  action,  plaintiff  cannot  stop 
at  a  showing  of  failure  of  consideration. 
He  has  not  chosen  to  institute  an  action  at 
law.  He  has  sought  a  court  of  equity  to  can- 
cel a  judgment  on  account  of  fraud. 

The  judgment  Is  aliirmed.    All  concur. 


BELCH  et  al.  v.  SCHOTT  et  aL 

(Kansas    City    Coart    of    Appeals.      Missouri. 

June  2,  1913.) 

1.  Attorney  and  Clibnt  (|  160*) — ^Attor- 
ney's IfiEN — Effect  of  CoMPBOiaaB  or  Ac- 
tion—Liquidation  OF  Fee. 

Where  a  client  compromises  his  case,  and 
settles  it  with  or  without  the  consent  of  bit 
attorneys,  the  amount  of  their  fee  will  be  liqui- 
dated by  Buch  settlement 

[Ed.  Note. — For  other  cases,  see  Attorney  and 
Client  Cent  Dig.  fi  354-357;  Dec  Dig.  i 
150.»] 

2.  CONTBACTB  (5  155*)— CONSTRUCTION  —  COX- 
STBiTCTioN  Against  Pabty  Usino  Words. 

Where  a  contract  is  ambiguous  or  fairly 
open  to  two  interpretations,  one  favorable  to 
the  one  who  wrote  it  and  the  other  to  the  op- 
posite contracting  party,  it  will  be  constmed 
against  the  party  using  the  words ;  since  he 
ought  to  be  held  to  a  strict  interpretation  of 
them  rather  than  he  who  merely  accepts  them. 
lEd.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  §  736;  Dec.  Dig.  S  155.*] 

3.  Contracts  (I  147*)  — Co NSTRncrioN— In- 
tention or  Parties— CON8TB0IHO  Whole 
Contracts  Together. 

The  object  in  construing  a  contract  is  to 
get  at  the  intention  of  the  parties  as  express^ 
in  and  consistent  with  the  language  used;  tbe 
real  intention  may  control  tbe  letter  of  tbe  con- 
tract, or  the  strict  letter  may  be  enlarged  so 
as  to  give  effect  to  that  intention  as  gathered 
from  the  whole  contract,  when  read  in  tbe  light 
of  the  circumstances  under  which  it  was  exe- 
cuted. 

[Ed.  Note. — For  other  casM,  see  Contracts, 
Cent  Dig.  U  730,  743;   Dec.  Dig.  |  147.*] 

4.  Attorney  and  Client  (1 150*)— CoMPE.'vaA- 
TioN— Construction  of  Contract. 

Defendant  who  upon  the  death  of  his  wife 
was  entitled  by  statute  to  one-fourth  of  bef 
estate  Evnounting  to  $7,500,  and  who,  under  the 
will,  had  been  given  the  whole  estate  except 
several  small  bequests,  employed  plaintiffs  as 
attorneys  to  establish  tbe  will  in  solemn  fonn, 
and  agreed  in  writing  to  pay  them  15  per  cent 
"of  the  value  of  the  estate  realized"  by  him 
"as  the  result  of  the  suit  or  litigation  (or  bf 
compromise)  to  establish  said  will,  provid«l  said 
will  is  established."  Plaintiffs  by  suit  establish- 
ed the  will,  but  defendant  in  that  suit  was  sl- 
luwed  a  new  trial  from  which  defendant  herein 
through  plaintiffs  as  bis  attorneys  appealed  to 
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the  -Sopreme  Conrt,  and  while  the  case  was 
there  pending  defendant,  without  knowledge  of 
plaintiffs,  compromised  the  case,  dismissed  the 
suit,  and  his  appeal  therefrom  for  the  sum  of 
$14,700  in  cash  and  the  satisfaction  of  a  certain 
judgment  against  him  for  |2,d40.80,  together 
making  one-half  of  the  estate.  Held,  in  view  of 
the  surrounding  circumstances,  that  the  15  per 
cent  applied  not  to  the  entire  amount  received 
by  defendant  under  the  compromise,  but  only 
to  the  amount  received  by  him.  over  and  above 
what  he  was  entitled  to  under  the  law. 

[Ed.  Note. — For  other  cases,  see  Attorney  and 
Client,  Cent  Dig.  §$  334-357;  Dec.  Dig.  { 
150.»] 

Appeal  from  Circuit  Court,  Cole  County; 
John  M.  Williams,  Judge. 

Action  by  Monroe  P.  Belch  and  another 
against  Emll  Schott,  J.  F.  Ileinrichs,  and 
others.  Judgment  for  plaintiffs,  and  they 
appeaL     Affirmed. 

A.  T.  Dumm,  of  Jefferson  City,  for  appel- 
lants. T.  S.  Mosby,  of  Jefferson  City,  for 
respondents. 

XniMBLE,  J.  This  is  an  action  to  en- 
force an  attorney's  lien  alleged  to  be  due 
plaintiffs  under  a  written  contract  entered 
Into  by  them  with  one  John  F.  Heinrlchs,  In 
which  the  latter  employed  the  former  to 
bring  a  suit  to  establish  a  certain  writing 
as  the  last  will  and  testament  of  the  deceas- 
ed wife  of  said  John  F.  Heinrlchs. 

Said  wife,  Henrietta  Heinrlchs,  was  mar- 
ried prior  to  her  marriage  with  John  F.  Uein- 
richs,  and  by  her  first  husband  had  three 
children,  the  defendants  Emll  Schott,  Wil- 
liam Schott,  and  Clara  Koch.  After  the 
death  of  her  first  husband  she  married  John 
F.  Heinrlchs,  but  had  no  children  by  him. 
She  died  leaving  an  estate  in  personalty 
amounting  to  $30,000  net  Under  the  law, 
her  husband  John  F.  Heinrlchs  was  entitled 
to  receive  a  child's  share  In  such  personalty. 
Section  349,  K.  S.  Mo.  1909.  This  would 
make  his  share  under  the  law  one-fourth  of 
the  estate,  or  $7,500.  However,  there  was  a 
certain  writing  dated  April  7,  1909,  purport- 
ing to  be  the  last  will  and  testament  of  Hen- 
rietta Helnrichs,  deceased,  in  which,  If  gen- 
uine, she  bequeathed  $500  to  her  son  Emll 
Schott,  $500  to  her  son  William  Scholt,  $500 
to  her  daughter  Clara  Koch,  $200  to  her 
church,  and  all  the  remainder  of  said  estate 
to  her  husband,  John  F.  Heiurichs.  This 
writing  had  been  presented  to  the  probate 
court,  and  the  same  had  been  rejected  as  not 
being  the  will  of  said  Henrietta  Helnrichs, 
deceased.  Tliereupon,  John  F.  Heinrlchs  em- 
pl^ed  plaintiffs  as  attorneys  to  bring  suit 
to  establish  said  will  in  solemn  form,  and 
entered  Into  the  following  contract  with 
tbem :  "This  memorandum  agreement  made 
this  November  11,  1909,  wltnesseth:  That 
John  F.  Helnrichs  (having  retained  M.  P. 
Belch  and  Edwin  Silver  as  bis  attorneys  in 
a  cause  pending  in  the  circuit  court  of  Cole 
county  to  establish  a  certain  paper  writing 
executed  April  7,  1909,  as  the  last  will  and 


testament  of  Henrietta  Helnrichs,  deceased) 
does  agree  and  contract  to  pay  said  M.  P. 
Belch  and  Edwin  Sliver  (to  be  divided  equal- 
ly between  them)  fifteen  per  cent  of  the 
value  of  the  estate  realized  by  said  John  F. 
Helnrichs  as  the  result  of  the  suit  or  litiga- 
tion (or  by  compromise)  to  establish  said  will, 
provided  said  will  Is  established.  Said  M. 
P.  Belch  and  Edwin  Silver  agree  on  their 
part  to  prosecute  said  cause  through  all  the 
courts  as  the  same  may  be  necessary  for  the 
final  termination  of  said  litigation  in  favor 
of  said  John  F.  Helnrichs.  If  said  will  i- 
not  established  then  said  John  F.  Helnrichs 
will  pay  said  M.  P.  Belch  and  Edwin  Silver 
7%  per  cent,  of  what  he  receives  from  said 
estate.  John  F.  Helnrichs,  M.  P.  Belch,  and 
Edwin  Sliver." 

Plaintiffs  as  attorneys  for  John  F.  Heln- 
richs brought  suit  In  the  circuit  court  to  es- 
tablish said  alleged  will,  which  suit  was 
duly  tried,  and  resulted  In  the  jury  returning 
a  verdict  establishing  the  writing  as  the  will 
of  said  deceased.  The  defendants  In  that 
suit  filed  a  motion  for  new  trial  which  was 
sustained  by  the  conrt  Thereupon  the  plain- 
tiff therein,  John  P.  Helnrichs,  through  his 
attorneys,  who  are  plaintiffs  here,  appealed 
the  case  to  the  Supreme  Court  of  MlssourL 
While  the  same  was  pending  in  that  court, 
Helnrichs,  without  the  knowledge  of  his  at- 
torneys, compromised  the  case,  dismissing  in 
person  his  appeal  in  the  Supreme  Court  and 
then  dismissing  the  suit  in  the  circuit  court. 
He  was  to  receive  in  compromise  the  sum  of 
$14,700  in  cash,  and  obtained  the  release  and 
satisfaction  of  a  certain  Judgment  against 
him  for  $2,910.80  held  by  a  bank  in  Jefferson 
City.  (Of  the  $14,700  above  mentioned  the 
three  defendants  still  owe  and  have  In  their 
possession  the  sum  of  $10,000  which  they 
have  not  paid  to  said  Heinrlchs.)  The  plain- 
tiffs had  taken  the  necessary  steps  to  preserve 
their  attorneys'  Hen  under  the  statute,  and 
when  they  learned  of  the  compromise  they 
demanded  15  per  cent  of  the  full  amount 
received,  or  to  be  received,  by  said  Helnrichs 
on  said  compromise,  to  wit,  $17,640.80.  Be- 
ing refused,  they  brought  this  suit  to  estab- 
Ush  their  lien  on  the  $10,000  yet  In  the  hands 
of  the  three  heirs  for  the  sum  of  $2,621.20, 
being  15  per  cent  of  $17,640.80,  the  full 
amount  due  Helnrichs  as  aforesaid.  The  exe- 
cution of  the  contract,  the  prosecution  of  the 
suit  to  establish  the  will,  and  the  compromise 
thereof  and  all  the  other  facts  necessary  to 
establish  plaintiffs'  right  to  a  Judgment  in 
some  amount  are  admitted. 

The  contest  is  over  the  construction  of  the 
contract.  Plaintiffs  claim  that  under  It  they 
are  entitled  to  15  per  cent  of  the  $17,640.80, 
being  the  entire  amount  going  to  Helnrichs, 
while  the  latter  claims  that  under  the  law  he 
was  entitled  to  one-fourth  of  the  estate  at 
all  events  without  regard  to  the  litigation  at- 
tended to  by  plaintiffs  as  his  attorneys ;  that 
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by  the  compromise  he  obtained  one-half  of 
said  estate,  Instead  of  one-fourth,  and  there- 
fore the  amount  realized  by  him  as  a  result 
of  the  litigation  Is  the  one-fourth  he  obtain- 
ed over  and  above  the  one-fourth  he  would 
hare  received  had  there  been  no  litigation. 
Consequently  he  insists  that  he  owes  plain- 
tiffs only  15  per  cent  of  this  additional  one- 
fourth  obtained  by  the  suit  and  compromise. 
Helnrlchs  also  alleged  In  his  answer  that  he 
was  advised  and  informed  by  plaintiffs,  es- 
pecially by  Belch,  at  the  time  of  signing  the 
contract,  that  snch  was  Its  meaning,  that 
Belch  bad  been  his  adviser  prior  to  the  sign- 
ing of  said  contract,  and  that  in  signing  it 
he  relied  on  the  representations  of  Belch  as 
to  the  meaning  and  construction  to  be  placed 
on  said  contract.  His  testimony,  however, 
does  not  bear  this  out  Bven  if  true,  it  shows 
nothing  more  than  that  he  took  this  construc- 
tion of  the  contract '  for  granted  when  he 
signed  It  But  the  overwhelming  weight  of 
the  testimony  Is  that  nothing  was  said  about 
the  construction  to  be  put  upon  the  contract 
and  Helnrlchs'  conduct  thereafter  was  not 
In  accord  with  such  alleged  representations 
on  the  part  of  his  attorneys  as  he  claimed. 

The  trial  court  construed  the  contract  as 
meaning  that  the  15  per  cent  applied,  not  to 
the  entire  amount  received  by  Helnrlchs  un- 
der the  compromise,  but  to  the  amount  re- 
ceived by  him  over  apd  above  what  he  was 
entitled  to  under  the  law;  that  is,  that  be- 
fore the  15  per  cent  is  computed,  the  amount 
H^nrichs  would  have  received  anyway  must 
be  deducted  from  the  whole  amount  .The 
judgment  therefore  gave  plaintiffs  IS  per 
cent  of  $2,940.80,  amounting  to  $441.12,  and 
16  per  cent  of  $7,350  (said  amount  being  the 
$14,700  Jess  $7,350  the  one-fourth  due  him  by 
law)  amounting  to  $1,102.60,  and  amounting 
in  the  aggregate  to  $1,543.62,  and  established 
it  as  a  lien  on  the  $10,000  due  Helnrlchs 
from,  and  in  the  hands  of,  the  other  defend- 
ants. Plaintiffs  appealed,  claiming  that  un- 
der the  contract  they  are  entitled  to  15  per 
cent  on  the  full  $14,700,  instead  of  $7,350. 

[1]  There  Is  no  controversy  over  the  right 
of  Helnrlchs  to  compromise  his  case,  and  set- 
tle It  with  or  without  the  consent  of  his 
lawyers.  Plaintiffs  concede  this.  At  least, 
the^  make  no  complaint  on  this  score.  And 
the  amount  of  fee  will  be  liquidated  by  such 
settlement  Hurr  v.  Metropolitan  St  Ry. 
Co..  141  Mo.  App.  217,  loc,  dt  222,  124  S.  W. 
1057. 

[2]  The  plaintiffs  in  this  case  at  the  time 
the  contract  was  prepared  were  lawyers  of 
skill  and  ability.  The  defendant  Helnrlchs 
was  a  layman.  The  contract  was  drawn  up 
by  the  plaintiffs,  and  presented  to  and  sign- 
ed by  the  defendant  If  it  Is  ambiguous  or 
fairly  open  to  two  interpretations,  one  favor- 
able to  those  who  wrote  it  and  the  other  to 
the  opposite  contracting  party,  then  that 
construction  will  be  adopted  which  is  most 
favorable  to  the  latter.  Lechner  v.  Strauss 
(Ind.  App.)  98  N.  E.  444,  loc.  cit  448;  9  Cya 


690;  Ford  v.  Qement,  97  Ark.  622,  135  S.  W. 
343.  Ambiguous  terms  of  a  contract  are  al- 
ways to  be  construed  against  the  party  using 
them.  Minge  v.  Green  (Ala.)  68  South.  381. 
The  reason  of  this  rule  is  that  men  are  gup- 
posed  to  take  care  of  themselves,  and  he  who 
selects  the  words  by  which  a  right  is  given 
ought  to  be  held  to  a  strict  interpretation 
of  them  rather  than  he  who  merely  accepts 
them.  GiUet  v.  Bank,  160  N.  Y.  549,  55  N. 
E.  292,  loc.  cit  294 ;  Staten  Island  v.  Spear- 
in,  149  App.  Div.  864,  134  N.  Y.  Supp.  98. 

[3]  It  Is  true  the  object  to  be  attained  in 
construing  a  contract  is  to  get  at  the  inten- 
tion of  the  parties.  And  the  real  intention 
may  control  the  letter  of  the  contract,  or  the 
strict  letter  may  be  abridged  or  enlarged 
so  as  to  give  effect  to  that  Intention  as  gath- 
ered from  the  whole  contract  when  read  in 
the  light  of  the  circumstances  under  which  it 
was  executed.  Union  Depot  Co.  v.  Railway, 
113  Mo.  213,  loc  cit  225,  20  S.  W.  792.  When 
it  Is  said  that  the  object  in  construing  a 
contract  is  to  get  at  the  Intention  of  the  par- 
ties. It  is  meant,  of  course,  that  intention  as 
expressed  in  the  language  the  parties  there- 
to use  to  express  it  and  consistent  with  such 
language.  Ellis  v.  Harrison,  104  Mo.  270, 
loc.  dt  279,  16  S.  W.  198. 

[4]  The  dilBculty  In  construing  this  con- 
tract by  getting  at  the  intention  of  the  par- 
ties In  the  light  of  the  drcumstances  lies  In 
the  fact  that  their  Intention  will  apply  equal- 
ly as  well  to  one  construction  as  to  the  other. 
Of  course,  it  might  be  said  that  naturally 
plaintiffs  would  intend  the  larger  compensa- 
tion should  be  due  them,  and  hence  their  in- 
tention was  that  15  per  cent  should  be  paid 
on  the  entire  amount  going  to  Helnrlchs. 
At  the  same  time  It  cannot  be  said  they 
would  not  have  accepted  the  lesser  compen- 
sation based  on  the  other  construdion.  In 
fact,  they  were  dealing  with  a  careful,  eco- 
nomical German,  who  had  refused  to  sign  a 
coutrad  for  a  larger  fee.  And  according  to' 
Helnrlchs'  testimony,  when  he  signed  the 
contrad  in  their  presence,  he  remarked:  "It 
will  be  all  right  I  will  only  have  to  pay 
7%  per  cent  of  what  I  get"  So  that  it  can- 
not be  said  with  certainty  the  drcumstances 
and  situation  of  the  parties  show  the  inten- 
tion of  the  contract  was  as  plaintiffs  claim  It 
was.  In  fact.  If  Hdurlchs  made  the  ronaik 
above  quoted  when  he  signed  the  contract, 
the  circumstances  show  that,  so  far  as  he 
was  concerned,  his  intention  was  to  construe 
the  contract  as  providing  the  lesser  compen- 
sation. This  construction  is  in  strict  accOrd 
with  the  literal  meaning  of  the  word  used. 
The  contract  provides  that  defendant  was  to 
pay  plaintiffs  15  per  cent  of  the  value  of 
the  estate  "realized  by  said  John  F.  Heln- 
rlchs as  the  result  of  the  suit  or  litigation 
(or  by  compromise)  to  establish  said  win, 
provided  said  will  Is  established."  Of  course, 
strictly  speaking,  the  amount  realized  by 
Helnrlchs  as  the  result  of  the  litigation  or 
compromise  was  not  the  total  amount  comins 
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to  blm,  bnt  the  excess  he  received  over  and 
aboTe  what  was  due  him  under  the  law  with- 
out regard  to  the  ^nlt  So  that,  according  to 
the  strict  terms  of  the  contract,  plaintiffs 
were  to  get  16  per  cent  of  this  excess,  and 
not  of  the  whole.  When  we  look  at  the  ob- 
ject of  the  contract  and  the  situation  of  the 
parties  in  order  to  determine  their  Intention, 
It  is  seen  that  these  comport  as  weU  with 
such  strict  construction  as  with  any  other. 
And  acting  upon  the  rule  that  where  a  con- 
tract is  open  to  two  possible  interpretations, 
one  fa.vorable  to  the  party  drawing  the  con- 
tract and  the  other  favorable  to  the  opposite 
party  thereto,  that  construction  is  adopted 
which  is  least  favorable  to  or  more  strongly 
against  the  party  drawing  the  contract,  we 
must  hold  against  plaintiffs'  contention. 

The  Judgment  is  therefore  affirmed.     All 
concur. 


ALLEN  v.  QUERCUS  LUMBER  CO. 


(Sprinef 


field  Court  of  Appeals.    Missouri.    May 
1913.    ReheariDf  Denied  June 
9,  1918.) 

1.  Masteb  and  Sekvant  (gf  173,  174,  176*)— 
Injuet  to  Seevant— Negligence  of  Fel- 
low Servant— LtABiLiTY  of  Master. 

To  render  an  employer  liable  for  the  mis- 
conduct of  an  employe,  cansing  injury  to  a  fel- 
low employ^,  it  must  appear  that  the  employ^ 
was  habitually  negligent  or  incompetent,  that 
the  injury  was  caused  by  the  employe's  habitual 
negligence  or  incompetency,  that  the  employer 
knew,  or  by  the  exercise  of  reasonable  care  could 
have  known,  of  the  employe's  habitual  negli- 
gence or  incompetency,  and  that  the  employer, 
after  actual  or  constructive  knowledge,  negli- 
gpntly  retained  the  employe,  and  the  employe 
wiU  not  as  a  general  rule  be  condemned  as  in- 
competent by  reason  of  a  single  act  of  negli- 
gence. 

[Eld.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  $§  343-346,  347,  348,  351 ; 
Dec.  Dig.  ii  173,  174,  176.»] 

2.  Master  and  Servant  (|  279*)— Injury  to 
Servant— Incompetenct  of  Fellow  Serv- 
ant-Evidence. 

Testimony  of  witnesses  that  an  employe 
operating  an  engine  and  derrick  used  in  lifting 
loss  was  high-tempered  and  when  angry  was  in- 
clined to  be  reckless,  but  that  when  his  temper 
w^R  not  aroused  he  was  careful  and  did  bis  work 
w«dl,  did  not  show  that  be  was  habitually  neg- 
ligent or  incompetent,  in  the  absence  of  evidence 
that  he  was  angry  at  the  time  of  an  accident 
resulting  in  injury  to  a  fellow  employe. 

[Bid.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  U  973-975,  978-980;  Dec. 
Dig.  f  279.»] 

3.  Evidence  (§  539*)- Master  and  Servant 
(J  271*)  —  Injury  to  Servant  —  Incom- 
petency OF  Feixow  Servant— Admissibil- 
ity—Expbb*. 

Testimony  on  the  question  of  whether  an 
engineer  operating  an  engine  and  derrick  used 
to  hoist  logs  had  sufficient  experience  in  running 
engines  most  be  confined  to  the  skill  and  experi- 
ence reasonably  necessary  in  running  similar  en- 
gines and  machinery ;  and,  though  the  expert 
witnesses  need  not  show  that  they  had  operated 
the  same  kind  of  an  engine  and  machinery,  they 
must  show  that  they  had  operated  engines  and 
appliances    so    similar    that    a    person    having 


knowledge  of  the  one  wonld  necessarily  have 
knowledge  of  the  other. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  §8  2349-23.52;  Dec.  Dig.  |  639;* 
Master  and  Servant,  Cent  Dig.  SS  347,  928- 
931;  Dec.  Dig.  §  271.*] 

4.  Master  and  Servant  (S  286*)— Injury  to 
Servant— Negligence  of  £*ellow  Servant 
—Evidence. 

Where,  in  an  action  for  injuries  to  an  em- 
ploye engaged  in  unloading  logs  from  a  car,  the 
evidence  showed  that  a  log  first  struck  the  em- 
ploye and  afterwards  dropped  on  him  after  he 
had  fallen  down,  but  there  was  no  evidence  that 
negligence  caused  the  log  to  strike  the  employe 
in  the  first  instance,  but  that  the  negligence,  if 
any,  was  in  permitting  the  log  to  drop  on  him 
after  he  had  fallen  down,  an  instruction  sub- 
mitting the  issue  of  negligence  causing  the  log 
to  strike  the  employe  in  the  first  Instance  was 
erroneous,  and  the  court  should  have  charged 
that  the  employer  was  not  negligent  in  that  re- 
spect 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  f|  1001,  1006,  1008,  1010- 
1015,  1017-1033,  1036-1042,  1044,  1046-1050; 
Dec.  Dig.  S  286.»] 

6.  Trial  (§  296*)— Instructions— Errors  in 
One  Instruction  Cubed  by  Another. 
The  error  in  an  instruction  in  an  action  for 
injuries  to  an  employe,  arising  from  the  fact 
that  it  allowed  the  jury  to  find  that  the  employ- 
er was  negligent  in  allowing  a  log  to  strike  the 
employe  in  the  first  instance,  while  the  evidence 
only  showed  negligence,  if  any,  in  permitting 
the  log  to  drop  on  him  after  he  nad  been  struck 
by  the  log  and  fallen  down,  was  not  cured  by 
an  Instruction  directing  the  jury  not  to  allow 
any  damages  resulting  from  the  log  striking 
the  employe. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  IS  705-713,  716,  716,  718;  Dec  Dig.  $ 
296.*] 

6.  Trial  (§  248*)- Instructions— Conflict- 
INO  Instructions. 

An  instruction  in  an  action  for  injnries  to 
an  employe,  caused  by  a  log  first  striking  him 
and  then  falling  on  him  after  be  had  fallen 
down,  which  authorizes  the  jury  to  allow  dam- 
ages for  any  injuries  caused  by  the  log  striking 
and  falling  on  the  employe,  and  an  instruction 
directing  the  jury  not  to  allow  any  damages  re- 
sulting from  the  striking,  are  inconsistent  so 
as  to  constitute  reversible  error;  the  evidence 
not  showing  that  the  negligence  of  the  employer 
caused  the  log  to  strike  the  employe  in  the  first 
instance. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  |§  564,  565;  Dec.  Dig.  §  243.*] 

7.  Appeal  and  Ebbor  (§  928*)— Questions 
Re  VIE  W  ABLE— I  nstbuctio  n  s-^W  ai  ver. 

Where  the  trial  court  gave  an  instruction 
for  plaintiff  submitting  an  issue  not  sustained 
by  the  evidence,  the  court  on  appeal  would  pre- 
sume that  defendant's  requested  instructions  on 
the  same  point  were  asked  because  of  the  giving 
of  the  instruction  for  plaintiff,  and  defendant 
could  complain  of  the  instructions  on  appeal. 

[Ed.  Note>-For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  3749-3754;    Dec  Dig.   { 

8.  Master  and  Servant  (§  247*)— Injury  to 
Servant— Contributory  Negligence. 

Where  in  an  action  for  injuries  to  an  em- 
ploye unloading  logs  from  a  car,  caused  by  a  log 
first  striking  him  and  then  falling  on  him,  after 
he  had  fallen  down,  the  evidence  did  not  show 
any  negligence  causing  the  log  to  strike  and 
knock  the  employe  down,  but  that  the  negli- 
gence, if  any,  was  connected  with  letting  the  log 
fall  on   the   employe   after  he   was  down,   the 
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question  of  contribatory  oegligence  was  not  in 
the  case,  because  the  employer  owed  the  em- 
ploy€  the  same  duty  to  avoid  injuring  him 
whether  his  being  knoclsed  down  was  due  partly 
or  wholly  to  his  own  negligence  or  a  pure  acci- 
dent 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §i  795-800;    Dec.  Dig.  | 

9.  Pleading   (|  8*)  —  Conclusions  —  Neoli- 

GENCE. 

An  employ^  suing  for  a  personal  injury 
must  plead  the  facts  constituting  negligence,  and 
the  employer,  relying  on  contributory  negligence, 
must  plead  the  facts  showing  contributory  neg- 
ligence. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  f|  12-28%,  68;  Dec.  Dig.  {  8.»] 

10.  Apfeal  and  Ebror  (§  171*)— Questions 
Reviewable  —  Theoby  of  Case  in  Tbial 
Court. 

Where  the  parties  try  the  case  on  the  the- 
ory that  the  pleadings  raise  an  issue,  and  they 
allow  evidence  on  that  issue  without  objection, 
the  court  on  appeal  will  treat  the  pleadings  as 
raising  the  issue. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  1053-1063,  1006,  1067, 
1161-1165;   Dec.  Dig.  S  171.»] 

Appeal  from  Circuit  Court,  Butler  County; 
J.  C.  Sbeppard,  Judge. 

Action  by  David  P.  Allen  against  the  Quer- 
cus  Lumber  Company.  From  a  Judgment 
for  plaintiff,  defendant  appeals.  Reversed 
and  remanded. 

Merritt  U.  Hayden,  of  St  Louis,  and  Ern- 
est A.  Green,  of  Jefferson  City,  for  appel- 
lant David  W.  Hill,  of  Poplar  BlufT,  for  re- 
spondent 

STURGIS,  J.  The  personal  injuries  sued 
for  by  plaintifl  are  alleged  to  have  been 
caused  by  the  Inexperience,  unskilHulness, 
habitual  carelessness,  and  Incompetency  of 
an  engineer  employed  by  defendant  in  oper- 
ating an  engine  and  derrick  used  in  lifting 
logs  from  one  place  to  another  In  its  log 
yards;  and  that  by  reason  thereof  a  log, 
which  was  being  so  lifted  in  unloading  a  car 
of  logs,  was  negligently  caused  or  allowed  to 
strike  plaintiff,  knocking  him  down,  and  then 
let  fall  on  him  and  dragged  across  his  body, 
permanently  injuring  him.  To  avoid  the  ef- 
fect of  the  engineer  and  plaintiff  being  fel- 
low servants,  the  plaintiff  also  alleged  that 
the  Inexperience,  Incompetency,  and  habitual 
carelessness  of  the  engineer  were  well  known 
to  the  defendant,  or  by  the  exercise  of  or- 
dinary care  could  and  would  have  been 
known  to  It  The  defendant  answered  with 
a  general  denial,  a  general  allegation  of 
contributory  negligence,  and  that  when  the 
plaintiff  was  employed  by  the  defendant  he 
represented  and  warranted  that  he  possessed 
the  requisite  skill  to  perform  the  duties  of 
his  occupation,  and  that  he  assumed  what- 
ever risks  were  Incident  to  his  employment 
The  trial  resulted  in  a  judgment  In  favor 
of  the  plaintiff  for  the  sum  of  $2,000,  and 
an  appeal  by  the  defendant 

The  situation  of  the  various  appliances 


being  used  at  the  time  the  accident  occurred, 
and  the  surroundings  and*  the  circumstances 
of  the  accident  as  disclosed  by  the  testimony, 
are  fairly  stated  by  the  api>ellant  substan- 
tially as  follows:  On  the  west  side  of  the 
saw  mill  there  was  a  lumber  yard  in  which 
the  manufactured  lumber  was  piled,  and  on 
the  east  side  of  the  mill  was  the  log  yard 
where  the  logs  were  gathered  and  piled 
preparatory  to  being  hauled  up  into  the  mill 
and  sawed.  A  railroad  track  extended  along 
the  south  side  of  the  log  yard.  This  track 
ran  practically  east  and  west.  It  was  laid 
on  a  slant;  the  south  side  of  the  roadbed 
being  higher  than  the  north  side.  The  logs 
were  brought  to  the  log  yard  on  flat  cars 
which  ran  on  this  track.  Usually  these  logs 
were  fastened  on  the  cars  by  means  of  what 
are  called  toggle  chains,  being  large  chains 
wrapped  around  the  load  and  underneath  the 
platform  of  the  car.  At  a  point  in  the  log 
yard,  about  100  or  150  feet  north  of  this 
track,  there  was  a  derrick  used  for  lifting 
and  moving  the  logs  from  place  to  place. 
This  derrick  consisted  of  an  upright  piece 
of  timber  or  mast  and  another  piece  of  tim- 
ber called  the  boom;  the  latter  so  placed  as 
to  form  an  angle  of  about  45  degrees  with 
the  mast  or  upright  timber;  An  Iron  cable 
ran  out  along  and  over  the  upper  end  of  this 
boom,  which  was  35  or  40  feet  above  the 
ground,  and  then  extended  down  from  the 
boom  to  a  block.  Below  this  block  wexe 
two  Iron  hooks  or  tongs  which  would  be 
spread  apart  and  each  hooked  into  either 
end  of  a  log.  The  cable  was  five-eighths  of 
an  Inch  in  diameter.  This  derrick  was  oiv 
erated  by  an  engine  which  was  in  a  little 
house  about  25  feet  north  of  the  base  of  the 
derrick.  The  proper  place  for  the  engineer 
who  operated  this  engine  was  in  tliis  engine 
house.  The  derrick  was  used  to  lift  logs  off 
of  the  cars,  and  to  pick  tbem  up  and  swing 
them  around  to  any  desired  place  In  the  log 
yard. 

On  the  morning  In  question  a  car  load  of 
logs  was  hauled  In  on  the  track  and  stopped 
at  a  point  just  south  of  the  southwest  cor- 
ner of  the  log  yard,  and  southwest  of  the 
derrick.  Employes  of  the  appellant  were 
engaged  in  rolling  the  logs  off  this  car.  Just 
a  moment  before  the  respondent  was  In- 
jured, several  logs  had  been  rolled  off  the 
car  and  had  dropped  down  on  the  bed  of  the 
track  right  beside  the  car  and  on  the  north 
side  thereof,  one  of  tbem  nearly  under  the 
wheels,  so  that  It  became  necessary  to  move 
this  log  before  any  more  were  rolled  off  the 
car.  It  was  the  duty  of  respondent  and  an- 
other employ^  to  move  this  log  by  means 
of  the  tongs  and  derrick.  At  this  time  the 
boom  of  the  derrick  was  standing  about  due 
south  of  the  upright  or  mast.  The  upper 
end  of  the  boom  was  north  and  east  of  where 
the  log  lay.  The  tongs  were  carried  over  to 
the  southwest  and  attached  to  the  log.    Re- 
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epondent  booked  the  east  tong  to  the  east 
end  of  the  log,  and  another  workman  fast- 
ened the  other  hook  to  the  west  end.  At 
thla  time  plaintiff  was  the  one  to  give  the 
signals  for  Foister,  the  engineer,  to  start 
and  operate  the  engine.  It  was  customary 
for  the  one  of  the  tong  hookers  doing  this  to 
glye  a  slow  signal  to  the  engineer,  indicating 
a  request  for  him  to  hoist  slowly.  The  act 
of  hoisting  slowly  caused  the  tougs  to  tight- 
en their  grip  on  the  log.  After  that  was 
done  and  it  was  seen  that  the  hooks  had 
firmly  caught  or  gripped  the  log,  another 
signal  was  given,  known  as  the  "high  ball," 
the  purpose  of  which  was  to  Inform  the  en- 
glneer  that  he  should  hoist  rapidly,  or,  as 
some  of  the  witnesses  express  it,  "take  the 
log  away"  to  wherever  it  was  to  be  taken. 
On  this  occasion  the  plaintiff  gave  the  slow 
signal,  and  the  engineer  obeyed  this  signal. 
Seeing  that  the  tongs  were  properly  hooked 
Into  the  ends  of  the  log,  plaintiff  tiien  gave 
the  "high  ball,"  or  signal  to  "hoist  fast," 
at  the  same  time  walking  away  towards  the 
east  In  the  general  direction  In  which  the 
log  would  travel  as  the  derrick  lifted  it 
The  log  was  about  16  feet  long  and  1% 
feet  in  diameter. 

The  plaintiff  in  his  testimony  says  that 
when  he  hooked  the  log  he  gave  the  en- 
gineer the  signal  for  him  to  hoist  slowly 
and  tighten  the  hooks,  and  after  he  saw  that 
this  was  done  he  signaled  the  engineer  to 
pull  the  log,  and  that  then  he  walked  out 
east  along  the  car  to  get  out  of  the  way  of 
the  log  and  the  loaded  car,  because  he  knew 
that  when  the  log  was  pulled  away  from 
the  edge  of  the  rail  that  it  would  probably 
cause  the  logs  to  roll  off  tbe  car. 

Witnesses  testified  that  the  "high  ball" 
signal  does  not  necessarily  mean  that  the  log 
Is  to  be  hoisted  rapidly,  but  that  the  log 
Is  then  ready  to  be  raised  and  moved  in  the 
usual  manner  of  such  work  to  whatever 
point  it  is  desired  to  be  moved.  Tbe  first 
signal  is  given  the  engineer  to  hoist  for  tbe 
purpose  of  determining  whether  or  not  the 
hooks  have  taken  effect  and  securely  fastened 
themselves  in  the  log,  and  the  next  signal 
would  naturally  result  in  a  more  rapid  move- 
ment. 

The  plaintiff  testified  that  prior  to  the  ac- 
cident complained  of  the  foreman  of  the  de- 
fendant was  present  when  this  same  engineer 
was  in  charge,  and  that  they  were  unloading 
a  car  of  logs,  and  the  engineer,  after  the 
hooks  had  been  fastened  to  a  log  on  tbe  car, 
was  given  the  signal  to  hoist  and  he  con- 
tinued to  hoist  until  the  entire  car,  on  ac- 
count of  a  chain  being  fastened  around  the 
logs  and  the  car  bed,  was  lifted  off  of  the 
track  and  all  of  the  men  jumped  off  the  car, 
and  that  the  foreman  then  reprimanded  him, 
stating  that  he  would  kill  somebody  directly. 
Another  witness  testified  that  the  engineer 
would  get  "fractious"  part  of  the  time,  and 
on  cross-examination  explained  by  saying 
that  when  tbe  engineer  got  mad  at  somebody 


he  was  careless  in  handling  the  engine,  and 
that  "lots  of  times  a  person  would  not  book 
to  suit  him  or  would  not  hook  the  right  log 
sometimes,  and  he  would  Jerk  the  log  from 
you,  something  like  that"  Another  witness 
testified  that  the  foreman  was  around  the 
place  where  the  engineer  was  working  every 
day;  that  the  engineer  was  reckless;  and 
that  he  had  seen  "him  jerk  things  around 
there  rather  recklessly." 

The  testimony  tends  to  prove  that  the  only 
experience  which  the  engineer  bad  with  work 
of  this  character  was  as  an  extra  man  at 
the  defendant's  mill,  taking  the  place  of  the 
regular  engineer  when  he  could  not  work,  for 
a  year  or  more,  and  that  the  whole  period  of 
his  work  as  regular  engineer  there  would 
not  exceed  two  or  three  months. 

Plaintiff  worked  fdr  the  defendant  some 
time  before  the  Injury,  had  quit,  and  again 
began  working  for  the  company  about  six 
days  before  the  accident,  and  he  testified 
that  be  told  the  foreman  before  he  com- 
menced work  that  be  had  never  hooked  be- 
fore except  skidding  tongs.  The  foreman 
was  not  introduced  as  a  witness  at  the  trial, 
neither  was  the  engineer,  but  two  railroad 
engineers,  who  testified  as  experts,  stated 
that  they  had  not  had  experience  In  operat- 
ing engines  of  similar  character  to  the  one 
used  In  this  Instance,  but  thought  that  a 
man  should  have  at  least  six  months'  ex- 
perience before  undertaking  to  operate  this 
engine. 

The  appellant  assigns  as  error  here  the  re- 
fusal of  the  trial  court  to  Instruct  the  jury, 
as  requested  by  it  at  the  close  of  the  testi- 
mony offered  in  behalf  of  plaintiff  and  again 
at  the  close  of  all  of  the  testimony,  to  re- 
turn a  verdict  for  the  defendant  Error  is 
also  assigned  on  the  admission  of  the  testi- 
mony of  the  two  railroad  engineers.  Intro- 
duced by  the  plaintiff  as  experts,  for  the 
purpose  of  showing  that  the  defendant's 
engineer  did  not  have  the  required  amount 
of  experience  to  qualify  him  for  this  work; 
also  error  is  assigned  on  certain  Instructions 
hereinafter  discussed. 

[1]  The  essential  facts  In  a  cause  of  ac- 
tion of  this  character,  based  on  tbe  alleged 
Incompetency  or  habitual  negligence  of  a 
fellow  servant,  are:  (a)  That  the  servant 
whose  negligence  caused  the  injury  was 
habitually  negligent  or  incompetent;  (b)  that 
the  Injury  was  caused  by  the  servant's 
habitual  negligence  or  Incompetency;  (c) 
that  the  fact  of  the  habitual  negligence  or 
incompetency  of  tbe  servant  was  known,  or 
by  the  exercise  of  reasonable  care  should 
have  been  known,  by  the  defendant;  (d)  and 
that  the  master  after  actual  or  constructive 
acquisition  of  such  knowledge  negligently  re- 
tained the  servant  Tucker  v.  Telephone  Co., 
132  Mo.  App.  418,  112  S.  W.  6.  As  a  general 
rule  a  servant  should  not  be  condemned  as 
Incompetent  by  reason  of  a  single  act  of 
negligence  caused  by  imperfections  that  are 
general  to  humanity,  for  all  men  are  more  or 
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less  negligent;  but  a  single  act  may  ander 
some  circumstances  cbaraeterize  an  Individu- 
al as  an  improper  and  unlit  person  for  a 
position  of  trust  or  for  a  particular  service, 
as  when  sucli  act  is  intentional  and  done 
wantonly,  regardless  of  consequence,  or 
maliciously.  The  manner  In  whlcb  a  specific 
act  is  performed  may  at  times  conclusively 
show  the  utter  incompetency  of  the  party  and 
his  Inability  to  perform  a  particular  service. 
McDermott  v.  Han.  &  St  Joseph  Ry.  Co., 
87  Mo.  285,  295;  Baulec  v.  New  York  &  Har- 
lem E.  R.  Co.,  59  N.  X.  358,  363,  17  Am.  Rep. 
325.  But,  in  order  to  render  defendant  liable 
for  the  incompetency  or  habitual  careless- 
ness of  the  engineer.  It  should  be  shown  that 
the  particular  trait  of  character  making 
him  Incompetent  or  negligent  should  be  con- 
nected with  the  particular  injury  in  question. 
Tucker  v.  Telephone  Co.,  132  Mo.  App.  418, 
427,  112  S.  W.  6;  Kliefoth  v.  Iron  Co.,  98 
Wla  4S6,  74  N.  W.  356;  Texas  Cent  By.  Co. 
y.  Rowland,  8  Tex.  Cly.  App.  158,  22  8.  W. 
134. 

[2]  Some  of  the  witnesses  stated  that  the 
engineer  was  "fractious,"  and  explained  this 
to  mean  that  he  was  high-tempered  and 
would  get  mad  at  the  men  for  not  doing  things 
right,  and  when  in  this  condition  be  was  in- 
clined to  be  rash  and  reckless.  The  same 
witnesses  said  that  when  his  temper  was 
not  aroused  he  was  careful  and  did  his  work 
well.  There  is  no  evidence  that  he  was 
"fractious"  or  angry  at  the  time  of  this  ac- 
cident; consequently  there  is  no  evidence 
that  this  trait  of  character  in  any  wise  caus- 
ed the  injury.  As  this  is  the  connecting  link 
between  the  habitual  carelessness  or  in- 
competency in  this  respect  of  the  engineer 
and  this  injury,  that  question  cannot  be  sub- 
mitted to  the  Jury  without  supplying  this 
missing  link. 

[3]  In  determining  whether  the  defend- 
ant's engineer  had  had  sufficient  experience 
in  running  engines,  the  witness  should  be 
qualified  to  speak,  and  the  evidence  of  expert 
witnesses  as  to  this  matter  should  be  con- 
fined to  what  skill  and  experience  is  rea- 
sonably necessary  in  running  an  engine  simi- 
lar to  this  one  and  operating  similar  ma- 
dklnery  Eind  appliances.  We  do  not  mean  by 
this  that  it  should  be  the  same  kind  of  an 
engine  or  the  same  kind  of  machinery  and 
appliances,  but  that  the  engine  and  appli- 
ances should  be  so  similar  and  the  work  so 
similar  that  a  person  having  knowledge  of 
the  one  would  necessarily  have  knowledge  of 
the  other.  Melly  v.  Railroad,  215  Mo.  667, 
590,  114  S.  W.  1013;  Senn  v.  Railroad,  108 
Mo.  142,  151,  18  S.  W.  1007;  Culbertson  v. 
Railroad,  140  Mo.  35,  50,  36  S.  W.  834. 
•  [4]  The  evidence  as  it  now  appears  in  this 
case  dearly  falls  to  show  that  the  defendant 
and  Its  engineer  were  In  any  wise  negligent 
in  causing  the  log  in  question  to  strike  the 
plaintiff  in  the  first  Instance.  It  was  the 
duty  of  the  plaintiff  to  give  the  signals  to 
the  engineer  In  regard  to  starting  the  engine 


and  to  give  the  "high  ball"  signal  that  every- 
thing was  aU  right  There  is  no  evidence  or 
claim  that  tlie  engineer  started  the  engine 
quicker  or  raised  the  log  faster  or  did  any- 
thing in  that  regard  other  than  was  usnal 
in  such  cases.  The  fact  that  the  log  In  ques- 
tion was  behind  some  other  logs,  and  that  in 
raising  the  same  it  skidded  on  sucb  logs 
and  swung  further  to  the  east  than  was  ex- 
pected, which  it  seems  was  the  real  cause 
of  plaintiff  being  struck  In  the  first  instance, 
was  in  no  way  due  to  the  negligence  of  the 
defendant  or  Its  engineer.  It  results  that 
there  was  no  evidence  to  sustain  a  finding  of 
negligence  as  to  the  log  striking  the  plaintiff 
in  the  first  instance,  and  this  question  should 
not  have  been  submitted  to  the  Jury;  or, 
what  is  better,  the  Jury  should  have  been 
plainly  Instructed  that  the  defendant  was  not 
negligent  in  this  respect. 

It  follows  that  the  first  Instruction  given 
on  l>ehalf  of  plaintiff,  and  which  is  the  only 
instruction  defining  defendant's  liability  and 
directing  a  verdict  for  plaintiff  on  the  con- 
ditions therein  named.  Is  wrong  in  that  it 
submits  to  the  Jury  the  question  of  negUgoice 
in  the  log  first  'striking  the  plaintiff,  and 
authorizes  the  Jury  to  find  that  "said  log 
was  then  and  there  unskUlfally  and  careless- 
ly caused  by  said  operator  of  said  engine 
and  derrick,  Walter  Foister,  to  suddenly 
and.  violently  strike  plaintiff." 

[S]  The  first  instruction  given  for  defend- 
ant is  a  proper  one  and  in  effect  recognizes 
this  error,  but  does  not  cure  it  That  Is  an 
Instruction  on  the  measure  of  damages  and 
tells  the  Jury  that:  "Ton  cannot,  in  deter- 
mining what  injuries  you  will  compensate 
him  for,  consider  such  as  were  inflicted  by 
the  log  first  striking  the  plaintiff,  but  only 
such  as  were  sustained  by  Iiim  by  reason 
of  the  log  being  permitted  negligently  to  drop 
upon  blm  after  he  had  fallen,  and  then  drag- 
ged across  bis  body."  It  is  manifestly  Incon- 
sistent for  the  court  to  allow  the  jury  to 
find  that  defendant  was  negligent  in  allow- 
ing the  log  to  strike  plaintiff  in  the  first  In- 
stance, and  then  direct  the  Jury  not  to  allow 
him  any  damages  resulting  from  such  negli- 
gent striking. 

[6]  The  Instruction  on  the  measure  of  dam- 
ages Just  mentioned  as  given  for  defendant 
Is  also  in  conflict  with  the  Instruction  given 
for  plaintiff  on  the  same  question,  in  which 
the  court  told  the  Jury  to  allow  him  damages 
for  any  injuries  "which  you  may  believe 
and  find  were  directly  caused  by  the  log 
striking  and  falling  on  him."  This  Instruc- 
tion is  erroneous  in  that  it  does  not  exclude 
injuries  resulting  from  the  log  striking  plain- 
tiff in  the  first  instance,  as  does  the  instruc- 
tion given  for  defendant  as  above  stated. 
The  instructions  upon  this  phase  of  the  case 
are  so  Inconsistent  npon  snch  a  material 
issue  in  the  case  as  to  constitute  reversible 
error.  Mansur-Tebbetts  Imp.  Co.  v.  Ritchie. 
143  Mo.  587,  613,  46  S.  W.  634:    Smith  ▼. 
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Ballway  Co.,  126  Mo.  App.  120,  103  S.  W. 
693;  Wallack  ▼.  Transit  Co.,  123  Mo.  App. 
160,  167,  100  S.  W.  406. 

[7]  Several  instructions  given  for  defend- 
ant also  relate  to  the  question  of  defendant's 
negligence  In  regard  to  the  log  striking  plain- 
tiff in  the  first  instance.  We  will  presume 
that  defendant  would  not  have  asked  these 
instructions  had  not  the  court  given  the  first 
instruction  for  the  plaintiff  submitting  this 
issue  to  the  Jury.  On  a  retrial  of  the  case, 
provided  the  evidence  is  substantially  as  it 
now  Is,  all  instructions  submitting  defend- 
ant's negligence  in  striking  plaintiff  with  the 
log  In  the  first  instance  should  be  omitted, 
and  this  phase  of  the  case  submitted  to  the 
jury  solely  on  the  ground  of  defendant's 
negligence  in  allowing  the  log  to  fall  on 
plaintiff  after  he  had  fallen  to  the  ground. 

[I]  In  view  of  a  retrial  of  this  case,  it  is 
also  proper  to  say  that  it  is  almost  impos- 
sible to  tell  whether  or  not  the  log  was  com- 
pletely raised  off  the  ground  and  was  sta- 
tionary or  swinging  directly  under  the  end 
of  the  boom.  The  evidence  shows  that  when 
the  engineer  first  started  to  raise  the  log 
it  was  south  and  west  of  the  end  of  the 
boom.  If  it  was  still  in  that  position  when 
it  knocked  plaintiff  down  and  was  not  yet 
directly  under  the  end  of  the  boom,  the  log 
would  of  its  own  weight  fall  to  the  ground, 
and  any  attempt  to  raise  the  log  would  re- 
sult in  merely  dragging  It  over  the  plain- 
tiff. It  cannot  be  determined  with  certainty 
whether  an  effort  on  the  part  of  the  engineer 
to  raise  the  log  higher  would  have  resulted 
In  raising  it  up  so  as  to  swing  over  the 
prostrate  plaintiff  or  merely  result  in  drag- 
ging it  over  him.  If  it  was  in  the  latter  con- 
dition, then  it  could  hardly  be  said  that  de- 
fendant's engineer  was  negligent  in  slack- 
ing or  stopping  the  engine.  Nor  is  it  clear 
whether  the  boom  was  stationary  or  was 
being  swung  around  to  the  east  while  the  log 
was  being  raised  and  struck  plaintiff.  Hold- 
ing, as  we  do,  that  defendant's  engineer  is 
not  shown  to  have  been  guilty  of  any  negli- 
gence connected  with  the  log  first  striking 
and  knocking  plaintiff  down,  and  that  bis 
negligence,  if  any,  is  only  connected  with 
letting  the  log  fall  on  plaintiff  after  he  saw, 
or  should  have  seen,  him  down  and  helpless, 
the  question  of  contributory  negligence  Is  not 
In  the  case,  for  in  that  event  defendant  would 
owe  plaintiff  the  same  duty  to  avoid  injuring 
blm  whether  his  being  knocked  down  was 
dae  partly  or  wholly  to  his  own  carelessness 
or  a  pure  accident.  Should  any  question  of 
contributory  negligence  arise  on  another 
trial,  the  pleadings  should  be  made  to  con- 
form to  what  is  said  in  Nephler  v.  Wood- 
ward, 200  Mo.  179,  187,  08  S.  W.  488,  490, 
that:  "Strictly  speaking,  there  is  no  affirm- 
ative plea  of  contributory  negligence  in  the 
answer  in  this  case;  there  is  a  plea  to  the 
effect  that  whatever  injuries  the  plaintiff 


may  have  suffered  were  the  result  of  her 
own  negligence,  but  there  are  no  acts  of  neg- 
ligence on  her  part  spedfled  in  the  plea." 

[9]  It  is  the  duty  of  both  plaintiff  and  de- 
fendant In  the  first  instance  to  plead  the 
facts  constituting  negligence  on  the  one  hand 
nnd  contributory  negligence  on  the  other. 
Harrison  v.  Railroad,  74  Mo.  364,  41  Am. 
Rep.  3ia 

[1 1]  But  if  plaintiff  or  defendant  is  content 
to  try  the  case  on  the  theory  that  the  general 
allegation  of  negligence  in  the  petition  or  an- 
swer is  sufSdent  to  raise  that  Issue  and  go 
tc  trial  without  filing  a  motion  to  make  same 
more  specific  and  definite,  and  allow  evidence 
showing  negligence  or  contributory  negli- 
gence to  go  in  without  objection,  then  there 
is  nothing  for  tliis  court  to  do  but  to  treat 
the  pleadings  in  the  same  way.  Harmon  v. 
Railroad,  163  Mo.  App.  442,  143  S.  W.  1114; 
Schneider  y.  Railway,  76  Mo.  296;  Conrad 
V.  De  Montcourt,  138  Mo.  311,  325,  30  S.  W. 
805. 

We  have  been  asked  to  reverse  this  case 
without  remanding  the  same,  but  we  are  not 
certain  that  all  the  facts  of  the  case  were 
properly  shown  on  the  former  trial,  or  tliat 
we  have  correctly  understood  and  interpreted 
such  facts.  Under  these  circumstances  the 
case  is  reversed  and  remanded  to  be  retried 
in  accordance  with  this  opinion.    All  concur. 


JOHNSON  y.  KANSAS  CITY  BOLT  A  NUT 
CO. 

(Eoiasas  City  Court  of  Appeals.    Missoari.    May 

19,  1913.    Rehearing  Denied  June 

16,  1913.) 

1.  Afpkal  and  Ebrob  (I  933*)— Review— Ap- 
peal FROM  Obdeb  Gbantinq  New  Triat. 

Where,  after  a  verdict  for  plaintiff,  the 
court  sustained  motions  for  a  new  trial  and  in 
arrest  of  judgment,  the  Court  of  Appeals,  on 
plaintitTs  appeal,  would  view  his  evidence  in 
the  light  most  favorable  to  the  pleaded  cause 
of  action. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  Si  3425,  3426,  3772-3776; 
Dec.  IMg.  !  033.  •] 

2.  Masteb  and  Servant  (|  278*)— Actions 
FOB  Injuries — Sdfficienct  oe  Evidence. 

In  an  action  for  injuries  to  an  employ^  in 
a  rolling  mill  engaged  in  drawing  iron  on  a 
truck  from  the  shears  to  the  scales,  evidence 
lield  to  show  that  the  piece  of  scrap  iron  in  the 
runway  over  which  he  stumbled  had  fallen  from 
the  truck  of  another  set  of  employes  on  the  pre- 
ceding day. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  ||  954,  956-958,  960-969, 
971,  972,  977;   Dec.  Dig.  |  27a*] 

3.  Masteb  and  Servant  (S  201*)— Liabilitv 
EOB  Injubies  —  Neoligencb  of  Fellow 
Sebvant. 

Where,  although  the  obstruction  over  which 
an  employ^  stumbled  was  dropped  in  the  run- 
way through  which  be  was  engaged  in  drawing 
iron  on  a  truck  by  a  fellow  servant,  it  had  re- 
mained there  for  a  sufficient  time  for  the  em- 
ployer. In  the  exercise  of  reasonable  care,  to 
have  discovered  and  removed  it  before  the  in- 
jury, the  employer  was  liable,  since,  where  a 
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fellow  servant's  negligence  is  saperseded  in  the 
chain  of  causal  events  by  a  negligent  failure  of 
the  employer  to  discover  and  rectify  the  danger- 
ous condition  produced  thereby,  the  fellow  serv- 
ant's negligence  becomes  the  remote  cause  of  an 
injury  inflicted  after  the  employer  has  thus 
been  negligent. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §§  515-534;  Dec.  Dig.  ! 
201.*] 

4.  Master   and    Sebvant   (|   286*)— Actions 

IfOB    iNJOKIEa— QCTESTIONS    FOB    JUBT. 

Where,  in  an  employe's  action  for  injuries 
caused  by  stumbling  over  a  4>iece  of  scrap  iron 
in  ttie  runway  through  which  he  was  drawing 
loads  of  iron  on  a  truck,  there  was  evidence 
tending  to  show  that  the  piece  of  iron  was 
dropped  from  the  truck  of  another  set  of  em- 
ployls  on  the  preceding  day,  and  that  the  em- 
ployer had  given  strict  orders  requiring  each 
set  of  employes  to  pick  up  any  scrap  falling 
from  their  truck,  thus  recognizing  the  necessity 
of  keeping  the  runway  clear,  it  was  a  question 
for  the  jury  whether  the  obstruction  had  re- 
mained in  the  runway  a  sufiScient  time  for  the 
employer,  in  the  exercise  of  reasonable  care,  to 
have  discovered  and  removed  it  before  the  in- 
jury, and  whether  it  was  negligence  to  allow  it 
to  remain  there  from  one  day  to  another. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §|  1001,  1006,  1008,  1010- 
1015,  1017-1033,,  1036-1042,  1044,  1046-1050; 
Dec.  Dig:  §  286.*] 

5.  Master  and  Servant  (88  101,  102*)— Lia- 
BiLiTT  FOB  Injuries— "Reasonable  Care." 

Reasonable  care  on  the  part  of  an  employer 
to  discover  and  rectify  dangerous  conditions  in 
an  employe's  working  place  means  care  com- 
mensurate with  the  dangers  of  the  employment. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  IMg.  §§  135,  171,  174,  178-184, 
192;   Dec.  Dig.  §S  101,  102.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  pp.  6954-5956;  voL  8,  p.  7779.] 

Appeal  from  Orcnit  Court,  Jackson  Conn- 
ty;   James  H.  Slover,  Judge. 

Action  by  John  Johnson  against  tbe  Kansas 
City  Bolt  &  Nut  Company.  From  an  order 
granting  motions  for  a  new  trial  and  in  ar- 
rest of  Judgment  after  a  verdict  for  plaintiff, 
he  appeals.  Reversed  and  remanded,  witb 
directions. 

Forrest  M.  Kennard  and  Martin  J.  O'Don- 
neli,  all  of  Kansas  City,  for  appellant  Bees 
Turpin,  of  Kansas  City,  for  respondent 

JOHNSON,  J.  [1]  This  is  a  master  and 
servant  case.  Plaintiff  had  his  leg  broken 
while  working  at  the  rolling  mills  operated 
by  defendant  in  Kansas  City,  and  alleges 
that  Us  injury  was  caused  by  defendant's 
negligent  failure  to  exercise  reasonable  care 
to  provide  Iiim  a  reasonably  safe  place  in 
which  to  work.  Contributory  negligence  and 
assumed  risk  are  pleaded  in  the  answer  as 
special  defenses.  The  jury  returned  a  ver- 
dict for  plaintiff  In  the  sum  of  ?5,000,  but 
the  court  sustained  defendant's  motions  for 
a  new  trial  and  in  arrest  of  judgment  on 
the  ground  "that  the  court  erred  in  not  sus- 
taining defendant's  demurrer  at  the  close  of 
plaintifTs  Evidence."  Plaintiff  appealed  and 
contends  that  bis  evidence  was  sufficient  to 
take  the  case  to  the  jury,  and  therefore  that 


the  demurrer  was  properly  overruled.  In 
such  state  of  case  we  must  view  the  evidence 
of  plaintiff  in  its  light  most  favorable  to 
the  pleaded  cause  of  action. 

Plaintiff  tiad  been  working  almost  a  year 
at  the  mills,  and  at  the  time  of  bis  injury 
was  a  member  of  a  small  gang  of  workmen 
called  "hot  shears  men."  There  were  two 
sets  of  rolls  in  the  mill,  and  separate  gangs 
of  shears  men  under  different  foremen  were 
assigned  to  tbe  shears  for  each  set  Iron 
was  brought  from  tbe  rolls  to  tbe  shears  and 
cut  into  different  lengtlis.  A  two-wheeled 
iron  truck  or  "buggy,"  it  was  called,  was  us- 
ed to  carry  loads  of  the  cut  iron  to  tbe  scales. 
Each  truck  weighed  700  or  800  pounds  and 
when  loaded  weighed  from  2,500  to  3,000 
pounds.  It  was  provided  with  handles  in 
front  and  was  drawn  by  two  shears  men, 
who,  while  drawing  it  from  the  shears  to 
the  scales,  walked  between  the  handles  and 
the  wheels,  fadug  tbe  direction  tbe  vehicle 
was  going.  There  was  a  narrow  runway, 
along  the  west  side  of  the  building  which 
tbe  trucks  from  both  shears  used  in  going 
to  tbe  scales.  This  runway  bad  an  Iron 
floor  and  was  a  little  wider  than  tbe  trucks. 
Tbe  process  of  shearing  produced  a  great 
deal  of  waste  or  scrap  iron,  which,  at  times, 
would  be  loaded  on  a  truck  by  tbe  shears 
men  and  taken  to  the  scales.  Occasionally 
pieces  of  scrap  being  thus  moved  would  drop 
from  the  truck  on  the  runway,  and  it  was  tbe 
duty  of  tbe  men  pulling  tbe  truck  to  pick  up 
such  pieces  in  order  that  the  way  might  be 
kept  clear  of  obstructions.  One  of  plaintltTs 
witnesses,  an  iron  inspector,  testified:  "If 
iron  drops  on  tbe  tracks  from  the  trucks.  It  Is 
supposed  to  be  picked  up  by  the  hot  shears 
men;  they  are  supposed  to  pick  up  all  tbe 
iron  that  is  sheared  and  put  on  tbe  buggies 
to  haul  it  to  the  scales;  it  is  their  business 
to  keep  the  Iron  cleaned  away."  Counsel  for 
plaintiff  tried  to  show  by  tills  witness  that 
defendant  bad  other  laborers  go  over  tbe 
runway  after  the  shearers  had  quit  work  and 
pick  up  fallen  pieces  of  iron,  but  the  witness 
made  it  quite  clear  that  each  gang  of  shears 
men  cleaned  up  after  Its  own  truck  and  left 
no  iron  on  tbe  runway  for  any  one  else  to 
remove. 

The  Injury  occurred  on  Monday  morning 
shortly  after  work  was  begun  io  tbe  milL 
A  load  of  iron  was  started  from  tbe  shears 
at  which  plaintiff  was  working  to  the  scales, 
and  tbe  foreman  of  tbe  gang  and  plaintiff 
went  witb  tbe  load.  While  drawing  it  along 
the  runway,  plaintiff  stumbled  on  a  bent 
piece  of  scrap  iron  that  bad  been  left  in  tbe 
runway  and  felL  The  truck  wbeel  passed 
over  bis  leg  and  crushed  it.  There  is  evi- 
dence tending  to  show  tliat  tbe  piece  of  iron 
had  come  from  the  other  shears  and  must 
have  been  dropped  on  the  preceding  Satur- 
day and  overlooked  by  the  shears  men  whose 
duty  it  was  to  pick  it  up.  The  morning  was 
foggy  and  dark,  and  it  appears  tbat  the  ob- 
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stmctlon.  was  not  plainly  visible.  At  any 
rate,  plaintiff  did  not  see  It,  though,  accord- 
ing to  his  statement,  he  was  In  the  exercise 
of  reasonable  care. 

[2]  Because  of  the  earnest,  and  we  think 
sincere,  insistence  of  counsel  for  defendant 
that  the  evidence  fails  to  show  where  the 
piece  of  scrap  iron  came  from  and  when  It 
was  dropped,  we  shall  refer  to  some  of  the 
details  of  the  evidence  oearlng  on  those  snb- 
Jects. 

The  day's  work  began  at  7  o'clock  in  the 
morning,  and  the  Injury  occurred  shortly 
after  that  hour  and  while  the  first  load  of 
cut  iron  was  being  taken  from  the  shears  in 
mill  No.  2,  which  were  the  shears  at  which 
plaintiff  was  working.  No  load  had  gone 
from  the  other  mill  to  the  scales,  and  there 
was  no  scrap  to  be  hauled  for  the  reason 
that  the  mills  had  not  been  running  long 
enough  tbat  morning  for  scrap  to  have  ac- 
cumulated and  the  scrap  from  Saturday's 
operations  had  all  been  removed  in  the  after- 
noon of  that  day.  There  was  a  difference 
in  the  iron  turned  out  by  the  respective  mills, 
and  'one  of  the  witnesses  identified  the  piece 
of  scrap  as  belonging  to  the  iron  run  through 
the  shears  of  the  other  mllL  From  these 
facts  we  think  the  inference  is  fairly  deduc- 
ible  that  the  obstruction  had  fallen  from 
the  truck  of  the  other  mill  In  the  afternoon 
of  the  preceding  work  day,  and  that  the 
shears  men  in  charge  of  that  truck  had  neg- 
ligently allowed  it  to  remain  where  it  had 
fallen. 

[S-5]  Further  It  appears  that  both  master 
and  servants  recognized  the  presence  of  such 
obstructions  In  the  runway  as  a  menace  to 
the  safety  of  the  shears  men  drawing  such 
heavy  and  unwieldy  loads  through  an  illy 
lighted  passageway.  The  strict  orders  of  the 
master  requiring  each  set  of  shears  men 
promptly  to  pick  up  any  scrap  tbat  might 
fall  from  their  truck  shows  what  the  master 
thought  of  the  necessity  of  keeping  the  pas- 
sageway clear.  The  Jury  were  entitled  to 
Infer  that  such  order  was  but  an  exercise 
of  reasonable  care.  We  are  willing  to  con- 
cede for  argument  that  the  members  of  the 
two  sets  of  shears  men  were  fellow  servants, 
and  therefore  that  the  act  of  leaving  the  dan- 
gerous obstruction  in  the  runway  was  negli- 
gence of  fellow  servants  of  plaintiff,  for  the 
consequences  of  which  defendant  would  not 
be  liable  But  this  concession  does  not  settle 
the  case  In  favor  of  defendant  A  master 
does  not  discharge  his  full  duty  towards  his 
servant  by  merely  prescribing  a  method  of 
work  which  if  properly  performed  by  other 
servants  would  maintain  a  reasonably  safe 
place  for  such  servant  The  duties  of  mas- 
tership include  those  of  reasonable  supervi- 
sion and  inspection  to  see  that  the  work  is 
being  properly  done,  a'nd  plaintiff  was  en- 
titled to  the  protection  of  the  proper  per- 
formance of  that  duty.     The  master  is  not 


supposed  to  stand  over  every  servant  and  see 
that  every  act  of  service  is  properly  perform- 
ed and  is  not  presumed  to  be  present  in  law 
when  a  servant  is  guilty  of  negligence  that 
injures  a  fellow  servant  and  it  is  for  that 
reason  that  the  master  is  not  held  liable  for 
an  injury  to  a  servant  the  proximate  cause 
of  which  Is  negligence  of  a  fellow  servant; 
but  where  such  negligence  is  superseded  in 
the  chain  of  causal  events  by  a  negligent 
failure  of  the  master  to  discover  and  rectify 
the  dangerous  condition  produced  by  the 
wrong  of  the  fellow  servant  the  latter  wrong 
.becomes  the  remote  cause  of  an  Injury  in- 
flicted after  the  master  himself  has  thus  been 
negligent  The  act  charged  in  the  petition. 
and  shown  by  the  evidence  of  plaintiff  to 
have  caused  his  injury  was  not  the  wrong 
of  fellow  servants  in  falling  to  obey  defend- 
ant's orders,  but  the  omission  of  defendant 
to  perform  its  duty  to  exercise  reasonable 
care  to  discover  and  correct  that  wrong. 
Van  Verth  v.  Cracker  &  Candy  Co.,  155  Mo. 
App.  299,  136  S.  W.  724.  It  was  a  question 
of  fact  for  the  jury  to  determine  as  to  wheth- 
er or  not  the  obstruction  had  remained  in 
the  passageway  a  sufficient  time  for  defend- 
ant in  the  exercise  of  reasonable  care  to  have 
discovered  and  removed  it  before  the  injury. 
"Reasonable  care"  means  care  commensurate 
with  the  dangers  of  the  employment  What 
would  be  reasonable  care  in  one  case  might 
be  gross  negligence  in  another.  Taking  all 
of  the  circumstances  of  the  present  case  Into 
consideration,  we  hold  that  the  jury  were 
justified  in  concluding  that  it  was  negligence 
of  defendant  to  allow  a  dangerous  obstruc- 
tion to  remain  in  the  passageway  from  one 
working  day  to  another.  The  court  did  not 
err  in  overruling  the  demurrer  to  the  evi- 
dence, but  did  err  in  granting  a  new  trial. 

The  judgment  is  reversed,  and  the  cause 
remanded,  with  directions  to  e^'er  judgment 
on  the  verdict    All  concur. 


SPANGLER  V.    RIDGELET   PROTECTIVE 

ASS'N. 

(KanaaB  City  Court  of  Appeals.     Missouri. 

May  19,  1913.    Rehearing  Denied 

June  16,  1913.) 

Justices  of  the  Pkacz  (|  155*)— Appeals- 
Time  FOB  Taking  Appeal. 

Rev.  St  1909,  \  7042,  providing  that  pro- 
cess against  foreign  insurance  companies  issued 
by  justices  of  the  peace  may  be  directed  to  and 
served  by  any  officer  authorized  to  serve  process 
in  the  city  or  county  where  the  superintendent 
of  insurance  shall  have  his  office,  at  least  15 
days  before  the  return  day,  and  that  such  serv- 
ice shall  confer  jurisdiction,  does  not  make  for- 
eign insurance  companies  a  resident  of  every 
county  in  the  state  within  the  statute  requiring 
resident  defendants  to  appeal  from  judgments  of 
justices  of  the  peace  within  10  days,  especially 
in  view  of  its  requirement  that  process  shall  be 
served  at  least  15  days  before  the  return  day 
instead  of  10  days  as  in  the  case  of  residents, 
and  hence  under  section  75G8,  authorizing  non- 
residents of  the  county  to  appeal  within  2U  days. 
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such  company  haa  20  days  within  which  to  ap- 
peal. 

[Eld.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  §i  624-633;  Dea  Dig.  i 
166.»] 

Appeal  from  Circuit  Court,  Clinton  Coun- 
ty;   Alonzo  D.  Burna,  Judge. 

Action  by  Hugh  Spangler  against  the 
Rldgeley  Protective  Association.  From  a 
Judgment  for  def^idant,  plalntlS  appeals. 
Affirmed. 

B.  H.  Musser,  of  Plattsburg,  for  appel* 
lant  Frost  &  Frost,  of  Plattsburg,  for  re- 
spondent. 

TRIMBLE,  J.  The  respondent  Is  a  foreign 
insurance  company  authorized  to  do  business 
in  this  state,  and  has  duly  authorized  the 
Superintendent  of  Insurance  to  accept  serv- 
ice for  it  in  any  suit  against  it  in  this  com- 
monwealth. It  had  no  local  agent  in  Clin- 
ton county  or  elsewhere  upon  whom  service 
could  be  obtained.  Appellant  brought  suit 
on  one  of  its  policies  before  a  Justice  of  the 
peace  in  Clinton  county,  and  service  was 
had  upon  the  Superintendent  of  Insurance  at 
Jefferson  City  in  Cole  county.  On  June  8th 
Judgment  was  rendered  by  the  Justice  against 
the  respondent,  and  on  June  24th,  16  days 
later,  the  respondent  flled  Its  affidavit  and 
bond  for  appeal  to  the  circuit  court  which 
was  allowed  and  proper  notice  thereof  given 
to  appellant  In  the  circuit  court  the  appel- 
lant filed  a  motion  to  dismiss  the  appeal 
because  it  had  not  been  taken  within  the  10 
days  allowed  a  resident  defendant  In  which 
to  appeal.  The  respondent  contended  that, 
as  the  appeal  had  been  taken  within  the  20 
days  allowed  nonresidents,  the  motion  should 
be  overruled.  The  trial  court  took  this  view 
and  overruled  plaintiff's  motion  to  dismiss. 
Whereupon,  plaintiff  refusing  to  proceed  fur- 
ther, the  court  dismissed  the  case  and  plain- 
tiff appealed. 

Section  7568,  B.  S.  Mo.  1909,  provides  that, 
if  the  appealing  party  be  a  "nonresident  of 
the  county  where  the  suit  shall  be  Instituted, 
the  party  shall  in  all  cases  of  appeal  allowed 
by  "this  article,  have  twenty  days  to  make 
such  appeal."  By  section  7042,  R.  S.  Mo. 
1909,  It  is  provided  that  "  •  •  •  in  case 
such  process  is  Issued  by  a  Justice  of  the 
peace  or  other  inferior  court,  the  same  may 
be  directed  to  and  served  by  any  officer  au- 
thorized to  serve  process  in  the  city  or  coun- 
ty where  said  Superintendent  shall  have  Ids 
office  at  least  fifteen  days  before  the  return 
day  thereof,  and  such  service  shall  confer 
Jurisdiction." 

It  is  contended  by  appellant  that  this  sec- 
tion makes  every  foreign  Insurance  company 
in  the  state  a  resident  of  every  county  in 
the.  state.  And  that  since  by  this  statute  it 
is  a  resident  of  each  county,  it  must  perfect 
its  appeal  within  the  ten  days  allowed  other 
residents.  But  it  will  be  noticed  that  it  does 
not  say  a  foreign  company  shall  be  deemed 


a  resident  of  the  county,  but  only  tbat  aerr- 
ice  on  the  Superintendent  shall  confer  Ju- 
risdiction. The  company  is  not  regarded  as 
a  resident,  since  only  ten  days'  service  is 
required  on  other  residents,  while  fifteen  days 
is  required  on  tlie  company.  Said  section 
7042  relates,  not  to  residence,  but  solely  to 
service  of  summons  and  Jurisdiction.  This 
Jurisdiction  comes  by  reason  of  the  foreign 
company  having  voluntarily  submitted  to 
it  by  filing  the  power  of  attorney  with  the 
Superintendent  This  power  of  attorney  does 
not  authorize  the  Superintendent  to  do  any- 
thing to  bind  the  company  beyond  the  mere 
receipt  of  service.  And  the  liability  of  the 
company  or  the  restrictions  and  limitations 
on  the  company  by  reason  of  such  statute 
and  power  of  attorney  cannot  be  stretched  or 
extended  beyond  the  terms  of  the  statute. 

The  decisions  holding  that  railroad  com- 
panies organized  in  another  state  are  res- 
idents of  every  county  through  which  they 
run  and  in  which  they  have  an  agent  upon 
whom  process  can  be  served,  and  must  there- 
fore appeal  within  ten  days,  are  not  strict- 
ly applicable  to  the  situation  here,  since  the 
railroad  statute  recognizes  that  the  corporeal 
entity  of  the  railroad  Is  actually  present 
and  therefore  can  be  said  to  reside  in  each 
county  in  which  it  has  or  usually  keeps  an 
office  or  agent  for  the  transaction  of  Its  usu- 
al and  customary  business.  Section  1754,  R. 
S.  Mo.  1909.  And  the  reasoning  of  all  the 
cases  holding  that  railroads  are  residents  of 
all  such  counties  is  based  on  the  fact  that  Its 
residence  is  not  in  one  place  only,  but  is 
wherever  "Its  officers  and  agencies  are  ac- 
tually present  in  the  exercise  of  its  fran- 
chises and  in  carrying  on  its  business,  and 
depends  on  the  official  exhibition  of  legal  and 
local  existence."  Slavens  v.  Railroad,  51  Mo. 
308,  loc.  clt  309.  In  other  words,  the  pres- 
ence In  the  county  of  the  railroad's  visible 
tangible  form,  with  its  officers  and  agents 
exercising  official  rights  and  duties  and  car- 
rying on  the  corporate  enterprise,  gives  the 
railroad  a  local  situt  and  residence  the  same 
as  an  actual  resident  of  the  county,  and  all 
the  decisions  since  the  Slavens  Case  base 
their  holding  on  the  same  reasoning.  This 
would  not  appear  to  be  necessary  If  the  bare 
force  of  the  statute  conferring  Jurisdiction  to 
sue  were  all  that  was  necessary  to  make 
them  residents. 

We  have  been  unable  to  find  any  case  hold- 
ing ttiat  a  company,  having  no  agent  in  the 
county.  Is  deemed  a  resident  of  such  county 
to  the  extent  of  being  required  to  appeal  in 
ten  days,  although,  by  force  of  section  7042. 
Jurisdiction  to  sue  in  such  county  la  given 
upon  service  of  summons  on  the  Superintend- 
ent of  Insurance.  Nor  have  counsel  dted  to 
us  any.  The  nearest  case  to  it  is  that  of 
Young  V.  Niles  Scott  Co.,  122  Mo.  App.  882. 
99  S.  W.  517.  But  in  that  case  the  defoid- 
ant,  although  a  nonresident,  Iiad  an  agent 
In  the  county  engaged  in  carrying  on  the 
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corporate  functions  and  enterprise  and  In 
charge  of  the  manufacturing  plant  of  de- 
fendant located  in  the  county  where  suit  was 
brought,  and  serylce  was  bad  upon  such 
agent.  And  it  Is  upon  this  fact  that  the 
court  based  its  holding  that  the  defendant 
was  a  resident  of  said  county  and  must  ap- 
peal in  ten  days  like  other  residents.  But 
the  statute,  in  the  case  at  bar,  on  its  face 
does  not  consider  foreign  insurance  compa- 
nies as  residents  of  the  county  when  author- 
ized to  do  business  in  the  state,  since  the 
time  in  which  the  writ  may  be  made  return- 
able is  beyond  that  required  for  residents. 
It  is  true  a  number  of  cases  are  cited  in 
which  it  is  said  that  a  foreign  insurance 
company,  by  obtaining  authority  to  do  busi- 
ness in  the  state,  makes  itself  a  resident  of 
every  county  ip  the  state;  but  they  are  all 
cases  dealing  witb  the  question  of  jurisdic- 
tion or  the  right  of  the  plalnUfl  to  sue  and 
the  trial  court  to  proceed  in  the  particular 
county.  In  the  case  of  Curfman  y.  Fidelity 
&  Deposit  Co.,  152  S.  W.  126,  the  question 
was  one  of  jurisdiction  only;  that  is,  the 
right  of  plaintlfF  to  bring  the  suit,  and  of 
the  trial  court  to  proceed,  in  Nodaway  coun- 
ty. And  Ellison,  J.,  in  that  case,  in  very 
careful  and  precise  terms,  said  that  "for 
the  purpose  of  venue  in  civil  actions" 
the  defendant  was  a  resident  of  Nodaway 
county ;  and  that  the  suit  had  been  properly 
brought  against  the  surety  company,  "a» 
though  such  surety  company  was  a  resident 
of  Jfodaioay  county."  In  other  words,  the 
defendant,  by  virtue  of  the  statute  and  the 
power  of  attorney  filed  with  the  Superintend- 
ent of  Insurance,  became  a  resident  of  the 
county  for  the  purpose  of  venue  only,  the 
sole  object  the  statute  Iiad  in  view.  The 
sole  purpose  of  filing  the  power  of  attorney 
Is  to  show  the  consent  of  the  company  to  be 
subject  to  such  venue  and  jurisdiction  con- 
ferred by  the  statute.  This  being  the  case, 
the  liability  and  restrictions  thrown  about 
the  company  should  not  be  stretched  or  ex- 
tended by  judicial  construction  beyond  the 
plain  and  necessary  Intendment  of  the  stat- 
ute. Under  such  construction,  section  7042 
fully  brings  its  benefits  to  claimants  against 
Insurance  companies,  and  at  the  same  time 
is  not  unfair  to  nonresident  litigants  by  tak- 
ing away  their  right  to  20  days  in  which  to 
file  aK>eal  as  granted  to  them  under  section 
7668,  R.  S.  Mo.  1909. 
The  judgment  is  affirmed.    All  concoi. 


REIDY  V.  REIDX. 

(Bjinsas  City  Court  of  Appeals.    Missouri. 
June  2,  1913.) 

1.  Appeai.  and  Erbob  ({  586*)— Abstbact  of 
Record— Matteks  Included. 

Where  the  abstract  of  appellant  contains 
statements  that  the  appeal  was  duly  taken  and 
bill  of  exceptions  duly  filed,  it  need  not,  under 


rule  26  of  the  Kansas  Ctty  Court  of  Appeals, 
contain  the  record  entries  showing  these  steps, 
in  the  absence  of  any  record  showing  to  the 
contrary. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  IS  2595-2597;  Dec.  Dig.  { 
586.»f 

2.  Affbai.  and  Ebbob  (S  e33»)— Abstbaot  of 
Recobd— Delay  in  Sebvick. 

An  affidavit  of  appellant,  which  states  that 
the  reason  for  the  failure  to  serve  an  abstract 
of  record  upon  the  attorney  for  appellee  20  days 
before  the  case  was  docketed  for  hearine,  as  re- 
qnired  by  rule  16  of  the  Kansas  City  Court  of 
Appeals,  was  the  failure  of  the  printer  to  fur- 
nish the  abstract  when  he  promised,  is  not  suffi- 
cient where  It  does  not  show  when  the  abstract 
was  left  with  the  printer  or  that  he  had  a  rea- 
sonable time  to  do  the  work.' 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  SI  2772-2T'74;  Dec.  Dig.  S 
633.*^ 

Appeal  from  Circuit  Couvt,  Moniteau  Coun- 
ty;  John  M.  Williams,  Judge. 

Action  by  David  Reidy  against  Amelia  B. 
Reidy.  Judgment  for  the  defendant,  and 
plaintiff  appeals.    Appeal  dismissed. 

Frank  H.  Farris,  of  Rolla,  and  R.  K  Kay 
and  li.  F.  Wood,  both  of  California,  Mo.,  for 
appellant  R  M.  Embry,  of  California,  Mo., 
for  respondent 


TRIMBLE,  J.  In  this  case  a  husband 
sues  his  wife  for  divorce  on  the  ground  of 
desertion.  The  answer  denied  desertion  and 
set  up  that  the  husband  sent  her  away  from 
him,  treated  her  without  any  consideration 
whatever,  and  refused  to  support  her  or  to 
allow  her  to  live  with  him.  The  court  fotmd 
for  defendant  and  dismissed  plaintHTs  peti- 
tion.   The  latter  at^ealed. 

[1]  A  motion  has  been  filed  on  the  part  of 
respondent  to  affirm  the  judgment  because 
appellant's  abstract  of  the  record  does  not 
show  that  any  bill  of  exceptions  was  filed 
nor  that  any  appeal  was  granted.  It  is  true 
appellant  has  filed  no  abstract  of  the  record 
entries  showing  his  leave  to  file,  or  the  filing 
of,  a  bill  of  exceptions,  nor  has  he  abstract- 
ed the  record  entries  showing  the  steps  taken 
below  to  perfect  his  appeal.  Bat  in  the 
printed  pamphlet  purporting  to  be  the  "state- 
ment, abstract,  and  brief  of  appellant"  there 
appear  statements  showing  that  the  appeal 
was  duly  taken  and  that  Ills  bill  of  excep- 
tions was  duly  filed.  If  this  document  can 
be  considered  an  abstract,  then  such  state- 
ments as  to  the  filing  of  the  bill  of  excep- 
tions and  the  taking  of  the  appeal  are  suffi- 
cient, and  the  abstract  need  not  contain  the 
record  entries  showing  these  necessary  steps, 
in  the  absence  of  a  record  showing  to  the 
contrary.  Rule  26  adopted  by  this  court 
January  6,  1913. 

[2]  Respondent  has  also  filed  a  motion  to 
dismiss  the  appeal  because  appellant  has 
failed  to  comply  with  rule  15  of  this  court 
requiring  him  to  deliver  a  copy  of  Ids  ab- 
stract, brief,  points,  and  authorltieB  to  at- 
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tomey  of  respondent  at  least  20  days  before 
the  day  on  wblch  the  cause  is  docketed  for 
hearing  at  this  term. 

The  judgment  was  rendered  September  7, 
1912,  and  the  appeal  was  allowed  to  this 
court  on  the  same  day.  The  appeal  was 
therefore  returnable  to  the  March  term,  1913, 
of  this  court,  and  was  set  or  docketed  for 
bearing  herein  on  March  10,  1913.  The  al- 
leged abstract  and  brief  were  serred  upon 
respondent's  attorney  February  21,  1913, 
which  was  less  than  the  20  days  required. 
The  bill  of  exceptions  was  signed  January 
13,  1913,  and  appellant  had  from  that  date 
until  February  18,  1913,  in  which  to  have 
said  abstract  and  brief  printed.  This  record 
is  not  large  and  ought  not  to  require  more 
than  a  few  days  to  print  An  affidavit  has 
been  filed  which  says  the  reason  the  abstract 
was  not  served  in  time  is  because  the  printer 
failed  to  finish  same  within  the  time  he  said 
he  would  when  the  manuscript  was  delivered 
to  him.  But  the  affidavit  does  not  show 
when  the  manuscript  was  left  with  the  print- 
er, nor  that  the  failure  of  such  printer  to  get 
it  done  in  time  was  bis  fault,  or  that  he  had 
a  reasonable  time  in  which  to  complete  the 
printing  thereof  In  time  for  proper  delivery. 
The  affidavit  Is  insufildent.  Bradley  v.  De- 
laney,  121  Mo.  App.  715,  loc.  clt.  717,  97  S. 
W.  634.  When  proof  Is  offered  for  the  pur- 
pose of  excusing  a  violation  of  an  Important 
rule,  such  proof  should  include  every  fact 
necessary  to  show  that  the  one  asking  leni- 
ency was  without  fault.  As  said  in  Bradley 
v.  Delaney,  supra,  It  would  be  almost  impos- 
sible for  this  court  to  dispatch  the  business 
before  It  If  rule  15  Is  not  complied  with.  To 
allow  it  to  become  a  dead  letter  would  re- 
sult in  frittering  away  time  given  for  the 
heating  and  disposition  of  cases  to  the  detri- 
ment of  the  administration  of  justice. 

Motion  to  dismiss  sustained.    All  concur. 


ELLIOTT  v.  WESTERN  UNION  TELE- 
GRAPH CO. 

(St.  Louis  Court  of  Appeals.     Missouri.     June 
3,  1913.) 

1.  Teleorafhs  and  Tblephonks  (J  78*)— 
Tbansmission  and  Delivebt  or  Mesbaoes 
— Statutoet  Provisions. 

While  Rev.  St.  1909,  §  3330,  making  it  the 
duty  of  telegraph  and  telephone  companies  to 
provide  sufficient  facilities  at  all  offices  for  the 
dispatch  of  the  business  of  the  public,  to  receive 
dispatches  from  or  for  any  individual,  and  on 
payment  or  tender  of  the  usual  charges  for 
transmitting  and  delivering  dispatches  to  trans- 
mit and  deliver  them  to  tile  designated  address 
and  to  use  due  diligence  to  place  the  dispatch 
in  the  hands  of  the  addrassee  by  the  most  direct 
means  available  without  material  alterations, 
promptly  and  with  impartiality  and  good  faith 
under  a  penalty  of  ^300  for  every  neglect  or 
refusal  so  to  transmit  and  deliver,  is  a  penal 
statute  which  is  to  be  strictly  construed,  and 
the  operation  of  which  is  not  to  be  extended  be- 
yond its  necessary  meaning,  the  life  and  spirit 


of  the  statute  is  not  to  be  construed  oat  of  it 
by  strict  adherence  to  its  words. 

[Ed.   Note. — For  other  cases,  see  Telegraphs 
and  Telephones,  Cent.  Dig.  H  79-81 ;  Dec.  Dig. 

2.  Teleobaphs  and  Telephones  (|  78*>— Ac- 
tions FOB  Damages— Complaint. 

A  complaint  alleging  that  defendant  was  en- 
gaged in  operating  telegraph  lines  between  S. 
and  M.  in  this  state,  that  plaintiff  addressed  a 
telegram  to  a  party  named  at  M.,  stating  that 
be  would  reach  M.  on  a  certain  train  that  nlgbt. 
delivered  it  to  defendant  at  its  office  in  S.,  to- 
gether with  the  usual  charges  for  its  trans- 
mission and  delivery  about  7:30  p.  m.,  that 
plaintiff  notified  defendant  that  he  would  leare 
shortly  for  M.  and  was  assured  by  defendant 
that  the  telegram  would  be  transmitted  and  de- 
livered to  the  addressee  before  he  arrived  there, 
that  defendant  accepted  it  for  delivery  to  the 
addressee,  together  with  its  charges  therefor, 
and  undertook  to  transmit  and  deliver  it  to  the 
addressee  and  to  use  due  diligence  to  place  it 
in  the  hands  of  the  addressee  promptly,  that 
the  addressee  was  a  resident  of  M.  residing  with- 
in the  corporate  limits  of  the  town  and  witbio 
a  few  blocks  of  defendant's  receiving  station, 
that  defendant  failed  to  use  due  diligence  in 
transmitting  and  delivering  the  message  and  did 
not  transmit  it  from  its  office  in  S.  until  the 
following  day,  and  that  it  was  delivered  to  the 
addressee  about  9  o'clock  on  the  following  daj, 
stated  a  cause  of  action  for  the  statutory  penalt; 
provided  by  Rev.  St.  1909,  |  3330,  for  neglect 
or  refusal  to  transmit  or  deliver  telegrams 
promptly  and  with  impartiality  and  good  faitb 
as  against  the  objections  that  it  did  not  allege 
that  the  usual  charges  were  paid  for  transmit- 
ting and  delivering  the  message,  did  not  desig- 
nate the  address  of  the  addressee  as  required  by 
statute,  did  not  charge  a  failure  to  deliver  the 
message  at  the  designated  address,  and  did  not 
allege  that  the  charges  paid  were  the  usual 
charges  established  by  the  rules  and  regulations 
of  the  company. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent.  Dig.  §§  79-81;  Dec  Dig. 
t  78.*] 

3.  Teleobapbs  and  Telephones  (|  78*)— Ac- 
tions FOB  Dauages— Defenses. 

In  an  action  against  a  telegraph  compan; 
for  the  statutory  penalty  for  failure  to  trans- 
mit and  deliver  promptly  a  telegram,  plaintiff's 
failure  to  demand  payment  of  the  penalty  in 
writing  within  60  days  after  delivery  of  the  mes- 
sage to  the  company,  as  required  by  a  condi- 
tion on  the  telegraph  blank  called  to  plaintiff's 
attention,  was  not  available  as  a  defense  where 
it  was  not  expressly  set  up  by  way  of  defense 
in  the  answer  and  accompanied  with  a  tender 
of  the  amount  of  the  penalty  as  required  by 
Rev.  St.  1909,  |  2283,  where  the  objection  that 
no  demand  of  the  subject-matter  of  the  suit  was 
made  prior  to  its  institution  is  relied  on  as  a 
defense. 

[Ed.  Note.— For  other  cases,  see  Telegrapba 
and  Telephones,  Cent.  Dig.  H  79-81 ;  Dec  Dig- 
5  78.*] 

4.  Telegbaphs  and  Telephones  (S  78*)— A^ 
TioNs  FOB  Damages  —  Demand  as  CJondi- 
TION  Pbecedent. 

The  institution  of  a  suit  for  the  statntory 
penalty  for  failure  to  transmit  and  deliver 
promptly  a  telegram  was  a  sufficient  demand  in 
writing  for  payment  of  the  penalty  within  a 
condition  printed  on  the  telegraph  blank  and 
called  to  the  sender's  attention  requiring  such 
demand  to  be  made  within  60  days. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  §S  79-81 ;  Dec  Dig- 
I  78.*] 


*For  rtber  cases  see  same  tople  and  ■ecUon  NUMBER  In  Dec.  Dig.  t  Am.  Dig.  Key-No.  Series  Jb  Rep'r  ladtus 
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Appeal  from  Circuit  C!ourt,  Audrain  Ck>un- 
ty;  Jas.  D.  Bamett,  Judge 

Action  by  E.  M.  Elliott  against  the  West- 
ern Union  Telegraph  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.    Affirmed. . 

Mahan,  Smith  &  Mahan,  of  Hannibal,  for 
appellant  C.  A.  Barnes,  of  Mexico,  Mo.,  for 
respondent. 

REYNOLDS,  P.  J.  This  is  an  action  un- 
der section  3330,  Revised  Statutes  1909,  to 
recover  the .  statutory  penalty  of  $300,  two- 
thirds  of  which,  under  this  statute,  to  be 
retained  by  the  plaintiff  and  one-third  to  be 
paid  into  the  county  school  fund  of  the 
county  In  which  the  suit  is  instituted.  After 
arerring  the  Incorporation  and  business  of 
the  defendant  as  a  telegraph  company  en- 
gaged In  operating  lines  In  the  state  of  Mis- 
souri and  between  the  cities  of  St  Louis 
and  Mexico  In  that  state,  It  is  averred  that 
on  the  27th  of  June,  1911,  plaintiff  addressed 
a  written  telegram  to  Dan  H.  Cauthorne  at 
Mexico,  Audrain  County,  Missouri,  reading: 
"Will  reach  aiexlco  on  one  six  train  to- 
night;" that  plaintiff  delivered  this  to  the 
defendant  at  Its  office  in  the  dty  of  St  Louis 
"together  with  the  usual  charges  for  the 
transmission  and  delivery  of  the  dispatch  at 
the  day  rates  therefor;"  that  the  dispatch 
was  delivered  to  the  defendant  at  Its  office 
in  St  Louis  on  that  date  at'  about  the  hour 
of  7:30  p.  m.,  and  that  plaintiff  at  the  time 
notified  defendant  that  he  would  leave  In  a 
short  time  for  Mexico,  Missouri,  and  was  as- 
sured by  defendant,  acting  through  its  agent 
and  servant,  that-  the  dispatch  would  be 
transmitted  and  delivered  to  the  addressee  in 
Mexico,  Missouri,  long  before  plaintiff  should 
arrive  there;  that  defendant  accepted  the 
dispatch  for  delivery  to  the  addressee  therein 
named,  together  with  Its  charges  therefor 
and  undertook  to  transmit  and  deliver  the 
same  to  the  designated  addressee  and  to  use 
due  diligence  to  place  the  dispatch  into  the 
bands  of  the  addressee  promptly  and  with 
impartiality  and  good  faith;  that  Cauthorne, 
the  addressee  in  the  dispatch,  at  the  time  of 
the  institution  of  the  suit  and  at  all  the 
times  mentioned,  was  a  resident  of  the  dty 
of  Mexico,  Missouri,  residing  within  the  cor- 
porate limits  of  the  town  and  within  a  few 
blocks  of  the  receiving  station  of  defendant, 
and  that  defendant,  wholly  unmindful  of  its 
duty  and  obligation  before  meutloued,  failed 
to  use  due  diligence  in  transmitting  and  de- 
livering the  dispatch  to  the  designated  ad- 
dressee and  to  place  the  same  in  his  hands 
promptly  and  with  impartiality  and  in  good 
faith  and  did  not  transmit  the  dispatch  from 
the  offices  of  defendant  in  the  city  of  St. 
Ix>uis  to  its  office  in  the  city  of  Mexico,  Mis- 
souri, until  the  hour  of  8:15  on  the  28th  day 
of  June,  but  that  at  about  9  o'clock  of  that 
day  defendant  delivered  the  dispatch  to  the 
addressee  therein  named  in  the  presence  of 
plaintiff.    It  ia  further  averred  that  within 


sixty  days  after  filing  the  message  with  de- 
fendant, plaintiff  demanded  of  defendant,  in 
writing,  payment  of  the  statutory  penalty, 
with  which  demand  defendant  failed  to  com- 
ply. Judgment  is  asked  nnder  the  statute 
for  the  penalty. 

The  answer  was  a  general  denial. 

At  the  beginning  of  the  trial,  which  was 
before  the  court  and  a  Jury,  defendant  ob- 
jected to  the  introduction  of  any  testimony 
on  the  ground  that  the  petition  did  not  state 
a  cause  of  action  under  section  3330,  of  the 
Statutes  of  1909.  The  specific  objections 
made  to  the  petition  were  that  it  does  not 
allege  that  the  usual  charges  were  paid  for 
transmitting  and  delivering  the  message; 
that  it  does  not  designate  the  address  of  the 
addressee  as  required  by  the  statute;  that 
while  the  petition  charges  a  failure  to  de- 
liver the  message  to  the  addressee,  it  does 
not  charge  a  failure  to  deliver  it  at  the  desig- 
nated address,  and,  finally,  that  the  petition 
does  not  allege  that  the  charges  paid  were 
the  usual  charges  established  by  the  rules 
and  regulations  of  the  company,  as  required 
by  the  same  section.  These  objections  were 
all  overruled,  defendant  excepting. 

The  evidence  tended  to  show  that  plaintiff 
delivered  the  dispatch  at  an  office  of  the 
company  at  Union  Station  in  the  dty  of  St 
Louis;  that  he  told  the  operator  there  in 
charge  that  he  was  going  up  on  the  night 
train  from  St.  Louis  to  Mexico,  told  him 
what  time  the  train  would  arrive  at  Mexico, 
if  on  time,  and  that  it  was  Important  to  have 
the  message  delivered  before  the  train 
should  arrive  there.  The  operator  assured 
him  that  this  would  be  done.  This  occurred 
at  the  time  mentioned  in  the  petition.  The 
operator  at  the  Union  Station  office  of  the 
company,  within  a  few  minutes  after  the 
message  was  received,  not  to  exceed  ten  min- 
utes, transmitted  it  to  the  main  office  in  St 
Louis  for  transmission  to  Mexico.  It  was 
not  started  out  from  the  main  office  until 
the  following  morning,  arriving  in  Mexico 
and  being  delivered  to  tfie  addressee  at  his 
residence  about  9  o'clock  on  the  morning 
of  that  day.  In  brief,  plaintiff  introduced 
e.vidence  to  sustain  all  the  allegations  in  the 
petition.  It  further  appeared  that  it  would 
not  take  to  exceed  ten  minutes  to  transmit 
the  message  from  the  main  office  in  St  'Louis 
to  Mexico. 

The  telegraph  blank  on  which'this  message 
was  written  called  attention  to  the  conditions 
on  the  back  of  which  under  which  the  mes- 
sage was  received,  the  condition  in  evidence 
and  to  which  attention  was  called  being, 
"The  company  will  not  be  liable  for  damages 
or  statutory  penalties  in  any  case  where  the 
claim  Is  not  presented  in  writing  within 
sixty  days  after  the  message  is  filed  with 
the  company  for  transmission."  This  action 
was  commenced  August  5,  1911. 

Defendant's  testimony  tended  to  show  that 
its  office  at  Mexico  was  closed  between  seven 
and  eight  o'dock  at  night;    that  the  oper- 
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ator  at  St  Louis  had  made  no  promises  to 
plaintiff  as  to  the  message.  It  was  not  de- 
nied— bnt  conceded,  that  plaintiff  had  paid 
twenty-five  cents  for  the  transmission  of  the 
message  and  that  that  was  the  usual  charge. 

At  the  conclusion  of  the  testimony  the  Jury 
returned  a  verdict  in  favor  of  plaintiff  for 
the  statutory  penalty  of  $300,  on  which  Judg- 
ment was  entered,  two-thirds  of  the  amount 
in  favor  of  plaintiff,  one-third  to  be  paid  in- 
to the  county  school  fund  of  Audrain  county. 
Filing  a  motion  for  new  trial  as  well  as  one 
in  arrest  of  Judgment  and  excepting  to  the 
action  of  the  court  in  overruling  these  mo- 
tions, defendant  has  duly  perfected  its  ap- 
peal to  this  court. 

No  error  Is  assigned  on  the  admission  of 
testimony  or  to  the  action  of  the  court  in 
.the  giving  and  refusing  of  instructions  ex- 
cept that  at  the  close  of  plaintiff's  testimony 
and  at  the  close  of  the  case  defendant  inter- 
posed demurrers  and  excepted  to  the  action 
of  the  court  in  overruling  them.  The  assign- 
ment of  errors  here  are  based  on  alleged  de- 
fects In  the  petition,  those  defects  being  as 
pointed  out  in  the  objections  made  when  evi- 
dence was  offered  in  the  trial  of  the  cause. 
E^rror  is  also  assigned  on  failure  to  prove 
demand. 

[1]  We  have  had  occasion  to  construe  this 
statute  recently  in  the  case  of  Paul  v.  West- 
em  Union  Telegraph  Co.,  164  Mo.  App.  233, 
145  S.  W.  99.  The  same  statute  has  also 
been  before  the  Springfield  Court  of  Appeals 
several  times,  the  last  time,  so  far  as  we  are 
advised,  in  Bradshaw  v.  Western  Union 
Telegraph  Cb.,  150  Mo.  App.  711,  131  S.  W. 
912.  It  has  also  been  before  the  Kansas 
City  Court  of  Appeals,  as  see  Grant  v.  West- 
ern Union  Telegraph  Co.,  154  Mo.  279,  133  S. 
W.  673.  We  have  no  occasion  to  depart  from 
the  construction  placed  upon  it  by  our  conrt 
and  the  other  appellate  courts  in  the  casea 
'  dted,  and  no  hesitation  in  holding  that  this, 
as  a  penal  statute.  Is  to  be  strictly  construed 
and  its  operation  not  to  be  extended  beyond 
its  necessary  meaning.  That  does  not  mean, 
however,  that  the  life  and  spirit  of  the  stat- 
ute are  to  be  construed  out  of  it  by  strict  ad- 
herence to  the  words  of  the  statute.  The 
old  maxim,  "qui  hseret  in  lltera  hseret  in 
cortlce,"  is  as  applicable  in  the  interpretation 
of  penal  statutes  as  In  any  others. 

[2]  Examining  the  criticisms  levelled  at 
the  petition'  by  the  learned  counsel  for  ap- 
pellant, we  are  compelled  to  say  that  they 
turn  more  on  words  than  on  substantial  de- 
fects. The  petition  might  have  followed  the 
precise  words  of  the  statute  more  closely, 
but  It  states  a  cause  of  action  under  the  stat- 
ute with  sufficient  certainty  to  sustain  a 
verdict  Nor  are  Its  defects  of  the  character 
pointed  out  by  the  Springfield  Court  of  Ap- 
peals In  Bradshaw  v.  Western  Union  Tele- 
graph Co.,  supra.  In  that  case  the  Judgment 
was  reversed  and  the  cause  remanded  be- 
cause the  petition  nowhere  alleged  that  the 
message  was  delivered  at  any  office  of  the 


defendant  but  simply  states  (150  Mo.  App. 
loc.  dt  716,  131  8.  W.  913),  "that  at  the  city 
of  Springfield  plaintiff  delivered  to  the  agent 
of  the  defendant  a  certain  message."  In 
the  petition  before  us  it  is  distinctly  alleged 
that  the  message  was  delivered  at  an  office 
of  the  company  in  the  dty  of  St  Louis. 
This  is  all  that  the  statute  requires.  Fur- 
thermore, it  is  distinctly  alleged  that  the 
message  was  addressed  to  the  addressee  at 
Mexico,  Missouri.  Hence  the  defect  pointed 
out  by  the  Springfield  Court  of  Appeals  In 
the  Bradshaw  Case  Is  not  pres«Bt  in  the  case 
at  bar. 

[3,  4]  It  is  true  that  It  does  not  state  In  so 
many  words  what  the  regular  charge  was  bat 
it  distinctly  states  that  the  usual  charges 
were  paid  and  the  message  received  at  the 
office.  Applying  the  principles  whidi  liave 
been  announced  by  our  court  and  the  other 
appellate  courts  of  the  state  to  this  petition, 
we  find  nothing  to  sustain  the  contention  of 
the  defendant  as  against  its  sufficiency.  It 
is  a  sufficient  statement  of  the  statuory  cause 
of  action.  Moreover,  the  evidence  in  the 
case,  tending  to  support  aU  the  essential 
averments  of  the  petition,  made  out  a  clear 
case,  If  believed  by  the  Jury,  of  a  delivery  of 
the  message  at  an  office  of  the  company  at 
St  Louis  to  the  person  in  charge ;  of  the 
payment  of  the  regular .  charges ;  the  delay 
in  the  transmission  and  delivery  of  the  mes- 
sage to  the  person  to  whom  it  was  address- 
ed and  at  the  dty  to  which  addressed.  No 
excuse  or  explanation  of  any  kind  is  given 
that  in  law  aniounts  to  a  Justification  for 
the  delay  In  the  transmission  or  delivery  of 
this  message,  received  a  few  minutes  after 
seven  o'clock  in  the  evening  of  the  one  day; 
not  transmitted  to  Mexico  until  the  next 
morning;  not  delivered  to  the  addressee  un- 
til nine  o'clock  of  that  morning,  the  usual 
and  necessary  time  for  transmission  being 
inside  of  fifteen  minutes;  delivered  at  St 
Louis  in  ample  time  to  have  reached  Mexico 
and  to  have  been  delivered  there  to  the  per- 
son to  whom  addressed  before  the  train  upon 
which  plaintiff  was  a  passenger  could  pos- 
sibly have  arrived  at  the  house  of  the  ad- 
dressee. That  it  was  sufficiently  addressed 
Is  not  only  averred  In  the  petition  bnt  Is 
sustained  by  the  evidence.  It  further  ap- 
pears that  the  addressee  was  well  known  in 
the  dty  of  Mexico  as  was  also  his  place  of 
residence  there.  So  that  the  facts  pleaded 
and  those  in  evidence  made  out — if  the  Jury 
believed  the  evidence  introduced  by  plaintiff, 
as  their  verdict  shows  they  did — a  dear 
right  of  recovery  of  the  statutory  penalty. 
This  is  so,  unless  there  Is  something  In  the 
point  that  no  demand  was  made  In  writing, 
as  provided  on  the  telegraph  blanks,  within 
sixty  days  after  delivery  of  the  message  to 
the  defendant  The  action  was  instituted 
within  sixty  days  and  that  is  held  to  be  a 
reasonable  time,  as  see  Grant  v.  Western 
Union  Telegraph  Co.,  supra,  as  also  Paul 
T.    Western    Union  Telegraidi   Co.,    supra. 
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Other  than  by  the  filing  of  the  petition,  no 
demand  was  made.  It  Is  provided  by  our 
statute,  section  2283,  Revised  Statutes  1909, 
that  It  shall  not  be  available  to  a  party  as  an 
objection  that  no  demand  of  the  subject- 
matter  of  the  suit  was  made  prior  to  Its  in- 
stitution unless  It  is  expressly  set  up  by 
way  of  defense  in  the  answer  or  replication 
and  Is  also  accompanied  with  a  tender  of 
the  amount  that  is  due.  Under  this  statute, 
want  of  demand  is  not  available,  It  not  hav- 
ing been  set  up  by  way  of  defense.  Further- 
more, the  institution  of  this  suit  within  the 
sixty  days  was  In  Itself  a  demand  in  writing 
and  all  that  was  necessary,  even  In  the  ab- 
sence of  this  statute.  We  see  no  reversible 
error  In  the  proceedings  in  the  circuit  conrt 
and  its  judgment  is  affirmed. 

NORTONI  and  ALLEN,  JJ.,  concur. 


GRANT  V.  GRANT. 

(Kansas  City  Court  of  Appeals.    Missoaii. 
June  2,  1913.) 

1.' Evidence  (J  318*)— Action  fob  SiPAaATE 
Maintenance— Lbttebs  bt  Third  Person 
— Admissibility. 

In  a  soit  by  a  wife  for  maintenance,  a  let- 
ter to  the  wife  from  a  son  of  the  husband  by  a 
former  marriage  is  inadmissible  against  the  hns- 
band,  in  the  absence  of  any  showing  that  be 
knew  of  the  letter  or  approved  of  its  contents. 

(E!d.  Note.— For  other  cases,  see  Evidence, 
Gent.  Dig.  ||  1193-1200;  Dec.  Dig.  {  818.*] 

2.  Husband  and  Wife  (S  283*)  —  Sefabatk 
Maintenance— Actions— Right  to  Main- 
tain. 

Where  a  husband  so  mistreats  his  wife,  as 
to  malie  her  condition  intolerable,  justifying  the 
granting  of  a  divorce  to  her,  she  may  leave  her 
husband's  home  and  sne  for  maintenance. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  H  1062-1073;  Dec.  Dig.  § 
283.»] 

3.  Husband  and  Wife  (§  297*)- Actions  fob 
Sepabatb  Maintenance— Evidence— Suffi- 
ciency. 

In  a  sait  for  maintenance  by  a  wife  who 
left  her  husband's  home,  evidence  held  not  to 
support  a  finding  that  the  husband's  treatment 
of  her  justified  her  in  leaving  his  home. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  {  1000;   Dec.  Dig.  i  297.»J 

4.  Appeal  and  Ebbor  (|  686»)— Abstract- 
Additional  Abstract— Statutes. 

Under  Rev.  St  1909,  {  2048,  authorizing  a 
respondent  dissatisfied  with  the  abstract  pre- 
pared by  appellant  to  file  an  additional  abstract, 
and  appellant  not  concurring  therein  shall  speci- 
fy his  objections,  a  respondent  dissatisfied  with 
the  abstract  may  not  file  a  suggestion  of  diminu- 
tion of  the  record  and  obtain  an  order  for  a  full 
transcript  to  be  sent  to  the  court  on  appeal,  and 
the  full  transcript  sent  up  will  not  be  consid- 
ered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  1684-1690;  Dec.  Dig.  § 
885.»] 

Appeal  from  Clicoit  Court,  Daviess  Coun- 
ty; Arch  B.  Davis,  Judge. 


Action  by  Elizabeth  A.  Grant  against  Da- 
vid S.  Grant  From  a  Judgment  for  plaintiff, 
defendant  appeals.    Reversed. 

John  C.  Leopard,  of  Gallatin,  for  appel- 
lant Dudley  &  Selby,  of  Gallatin,  for  re- 
spondent 

ELLISON,  P.  J.  Plalntitr  is  the  wife  of 
defendant,  and  brought  this  action  against 
him  for  maintenance.  She  obtained  an  al- 
lowance In  the  trial  court  for  $10  per  month, 
and  defendant  appeals. 

Plaintiff  alleges  that  she  left  defendant's 
home  for  the  reason  that  he  mistreated  and 
failed  to  support  her.  They  were  married 
in  1898,  and  lived  together  until  she  left 
him  in  1909.  Each  had  been  married  before, 
and  each  had  grown  children  by  their  for- 
mer marriages.  These  children  had  married, 
and  at  the  time  of  separation  were  living 
to  themselves.  Each  had  property  when 
married,  though  in  an  unfortunate  move  to 
Texas-each  lost  most  of  It,  though  defendant 
kept  bis  farm  (a  fairly  good  one)  of  about 
100  acres  in  Daviess  county.  Plaintlft  re- 
mained in  Texas  for  a  considerable  time  aft- 
er defendant  returned  to  this  state.  On  her 
return  they  lived  together  on  the  farm,  and 
with  the  exception  of  complaints  on  plain- 
tiff's part  of  the  disrepair  and  discomforts 
of  the  house,  and  of  slowness  on  defendant's 
part  to  give  her. proper  money  for  personal 
expenses,  seemed  to  prosper.  She  owned  and 
kept  cows  and  chickens,  rather  as  her  sepa- 
rate property.  Plaintiff  testified  that  de- 
fendant did  not  contribute  as  he  should  to- 
wards clothing  for  her,  though  she  seldom 
asked  him,  and  that  be  complained  and 
"fussed"  about  the  feed  for  her  chickens  and 
pasture  for  her  cows.  Plaintiff  no  doubt  was 
industrious.  After  she  returned  from  Tex- 
as, she  raised  turkeys,  chickens,  pigs,  and 
calves,  as  well  as  berries  and  vegetables,  and 
netted  about  $500,  which  she  had  at  interest. 
She  bought  a  buggy  and  used  his  horse  for 
visits  and  her  comfort  She  made  a  visit 
to  Salt  Lake  City,  and  several  visits  to  her 
married  daughter  in  Nebraska,  though  she 
paid  for  these  from  her  earnings. 

There  was  testimony  by  plaintiff,  and  by 
some  persons  who  had  visited  them,  that  the 
house  was  uncomfortable  In  the  winter.  She 
said  the  roof  leaked,  but  that  defendant  had 
a  new  one  put  on.  In  the  course  of  her 
testimony  she  stated  that'  they  were  buying 
some  stock ;  that  she  put  in  $25,  and  defend- 
ant told  her  "to  go  to  the  bank  and  get  the 
money  and  tell  the  banker  to  sign  his  name, 
and  the  banker  told  me  to  sign  his  name,  and 
I  did  so  and  got  the  money."  This  note 
was  for  $185.  Defendant  himself  got  $150, 
signing  his  own  name,  making  $335.  She 
then  stated  that  afterwards  defendant  ac- 
cused her  of  forging  his  name,  and  "said  he 
bad  not  given  her  authority  to  sign  it" 

Finally    "he    swore   he    wouldn't    furnish 
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feed  for  my  chickens  any  longer,  *  *  * 
and  I  said,  'If  I  can't  even  have  feed  for  my 
chickens,  there  is  not  much  in  It  for  me,  and 
If  I  hare  to  sell  them  I  will  get  out  while 
I  haye  the  money  to  get  out  with.'  •  •  • 
I  sold  my  stock  and  a  greater  part  of  my 
household  goods;  took  some  with  me.  I 
could  not  live  with  him  now,  even  if  he 
would  support  and  care  for  me  as  I  think 
he  should,  because  I  value  my  soul ;  I  value 
my  hereafter.  I  don't  think  anybody  could 
live  with  any  of  them  and  live  a  Christian 
life.  I  did  think  I  could  forgive  and  still  live 
with  him,  if  he  promised  to  support  me,  un- 
til he  accused  me  of  things  I  never  did." 
(Signing  his  name  to  the  note.) 

She  further  testified  that  after  leaving  de- 
fendant she  "went  to  her  daughter's  home 
in  Nebraska  and  stayed  two  years,  then  came 
back,  went  to  Jameson  and  Gallatin,  and 
visited  old  friends,  and  then  went  to  my 
daughter's  at  New  Hampton,  where  I  have 
been  most  of  the  time  since."  She  further 
testified  that  she  had  a  talk  with  defendant 
since  this  action  was  begun,  saying:  "He 
told  me  one  of  the  neighbors  was  poisoning 
their  chickens.  I  told  him  I  wouldn't  go  out 
there  on  the  farm  and  live  in  all  the  fuss 
for  all  they  had,  if  it  was  Just  deeded  to 
me.  He  said  he  would  buy  a  house  in  Jame- 
son for  us  to  live  in;  he  told  me  where,  and 
1  said  I  would  rather  live  on  the  other  side 
of  town,  where  there  were-  walks,  so  I  could 
go  to  church.  I  told  him  he  must  furnish 
the  house;  that  I  had  sold  ofF  all  my  house- 
hold goods.  I  said:  'You  never  did  clothe 
or  give  me  any  money.  I  would  have  to 
have  spending  money  to  clothe  myself.'  He 
said  he  always  gave  me  one-half  of  every- 
thing he  had,  and  I  told  him  some  one  else 
would  have  to  settle  it."  And  in  this  con- 
nection we  may  say  that  a  witness  for  de- 
fendant testified  that  plaintiff  told  him,  while 
at  his  house  at  about  the  time  this  action 
was  brought,  ttiat  she  would  live  with  de- 
fendart  tf  he  would  buy  property  in  town 
and  move  in  where  they  could  live  easier. 

Defendant,  for  himself,  testified  in  denial 
of  any  mistreatment  of  plaintlfl.  Said  he 
considered  the  house  comfortable;  that  he 
gave  her  money  many  times;  that  she  had 
aU  the  money  from  sale  of  produce  and 
chickens,  besides  the  money  from  her  own 
cows,  calves,  and  hogs;  and  that  she  had 
much  more  money  than  he  had.  He  told  her 
of  the  provisions  of  his  will  for  her,  and  for 
the  purpose  of  showing  his  considerate  feel- 
ing for  her  the  will  was  introduced,  showing 
liberal  provision  in  her  behalf,  considering 
his  means. 

[1]  A  letter  to  plaintiff,  said  to  be  from 
one  of  defendant's  sons,  married  and  liv- 
ing to  himself,  was  Introduced  in  evidence 
over  defendant's  objection.  There  was  no 
showing  that  defendant  knew  of  the  letter, 
or  that  he  approved  of  its  contents,  and  it 
ought  not  to  have  been  considered.  But  re- 
gardless of  tliat  error,  we  think  the  Judg- 


ment should  have  been  for  defendant  on  the 
whole  case. 

[2]  The  fact,  standing  alone,  that  plaintiff 
left  defendant's  abode  will  not  deprive  her 
of  her  statutory  action  for  maintenance.  If 
the  husband's  treatment  of  the  wife  is  sadi 
as  to  make  her  condition  intolerable.  If  it  Is 
such  as  would  afford  her  ground  for  an  ac- 
tion for  divorce,  she  may  quit  their  residence 
and  bring  her  action  for  maintenance.  Mc- 
Grady  v.  McGrady,  48  Mo.  App.  C68;  Droege 
V.  Droege,  52  Mo.  App.  84;  Polster  v.  Polster, 
145  Mo.  App.  606,  123  S.  W.  81;  Wyrick  v. 
Wyrick,  162  Mo.  App.  723,  735,  145  S.  W.  144. 

[3]  But  we  think  the  plaintiff's  situation 
was  not  such  as  to  afford  her  Just  ground  for 
leaving  the  home  and  demanding  separate 
support.  The  trouble  between  them  was 
largely  trivial.  We  do  not  find  defendant 
to  be  responsible  for  much  of  her  discon- 
tent Their  loss  of  property  was  no  more 
chargeable  to  him  than  to  her.-  It  was  a 
misfortune  without  blame  for  either,  ^s 
feeling  for  her,  as  is  evidenced  by  the  will, 
was  not  unkind,  and  we  are  not  persuaded 
that  she  suffered  for  the  plain  comforts  of 
life,  which  is  all  she  could  ask  in  their  situa- 
tion. It  appears  from  her  own  testimony  that 
she  would  have  been  willing  to  resume  her 
abode  with  liim  If  he  would  move  to  town; 
that  is,  to  a  particular  part  of  town.  More 
than  that,  it  seems  that  defendant's  failure 
to  give  her  money  for  clothing  was  not  the 
reason  of  her  refusal  to  continue  to  live  with 
him.  The  immediate  cause,  as  she  states 
it,  was  his  refusal  further  to  feed  her  chick- 
ens. And  her  refusal  to  forgive  and  still 
live  with  him  was  because  of  his  accusing 
her  "of  things  I  never  did,"  referring  to  the 
accusation  of  forging  his  name  to  the  note 
for  fl85.  It  does  not  appear,  certainly,  that 
defendant  used  the  word  "forgery."  It  was 
true  that  plaintiff  liad  signed  his  name  to 
the  note,  as  shown  above,  at  the  request  of 
the  banker  and  without  authority  from  de- 
fendant. She  no  doubt  did  it  innocently 
enough,  and  It  is  probable  whatever  defend- 
ant said  about  it  was  to  remind  her  that 
he  had  not  authorized  her  to  do  It 

[4]  But  plaintiff  claims  that  defendant's 
abstract  of  the  evidence  upon  which  we  have 
depended  is  not  full,  and,  as  the  case  has 
been  appealed  by  the  short  method,  she  has 
had  the  full  transcript  sent  to  us,  and  we 
are  asked  to  read  It  for  a  better  understand- 
ing of  the  facts.  We  cannot  do  that  It  Is 
not  contemplated  by  the  statute  or  rule  15 
of  this  court  that  we  should.  The  statute 
(section  2048,  R.  S.  1009)  provides  that,  if  a 
respondent  is  dissatisfied  with  the  abstract 
presented  by  an  appellant,  he  shall  file  an 
additional  abstract  on  his  part;  and  if  the 
appellant  shall  not  concur  in  it  he  shall 
specify  in  writing  his  objections.  An  issue 
Is  thus  made,  and  the  court  will  make  an  or- 
der requiring  the  circuit  clerk  to  send  a 
certified  transcript.  Instead  of  pursuing  this 
course,  plaintiff  filed  a  "suggestion  of  dim- 
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inutloii  of  tbe  record,"  and  obtained  an  order 
for  a  fall  transcript  to  be  sent  to  this  court. 
The  snggestlon  alleges  that  defendant's  ab- 
stract "falls  to  Include  all  tbe  testimony  of 
the  witnesses,  and  also  falls  to  Include  all 
the  documentary  evidence  in  the  case;  that 
it  assumes  to  include  tbe  substance  of  the 
oral  testimony,  but  such  abstract  Is  only 
partial,  and  not  sufficient  for  a  full  and  fair 
consideration  of  the  case  on  its  merits." 

An  appellant's  dereliction  may  be  of  such 
character  as,  upon  proper  motion  and  show- 
ing in  support  thereof,  the  court  will  dis- 
miss his  appeal.  Or  it  may  appear  to  be 
of  the  nature  now  insisted  upon  by  plaintlQ, 
in  which  case  the  respondent  should  file  an 
abstract  of  the  parts  omitted  by  tbe  appel- 
lant, which,  if  not  controverted  by  the  latter, 
as  pointed  out  in  the  statute,  will  be  accept- 
ed by  the  court  In  no  Instance  is  it  proper 
to  evade  the  statute  and  rules  by  referring 
the  court  to  the  transcript  en  masse. 

Concluding  the  finding  should  have  been 
for  defendant,  the  judgment  is  reversed.  All 
concur. 


IBA  V.  CHICAGO,  B.  ft  Q.  B.  CO.  et  al. 

(Kansas  City  Court  of  Appeals.    Missouri.    May 

5,  1913.     On  Motion  for  Bebearing, 

June  2,   1913.) 

1.  Appeal    awd    Ebrob   (§    1099*)— Law    of 
Case— Decision  on  Formeb  Hearing. 

A  decision  by  the  Supreme  Court  on  cer- 
tiorari by  one  of  defendants  to  quash  an  order 
removing  the  cause  to  tbe  federal  court,  that 
both  of  defendants  were  liable  under  a  certain 
state  statute  and  the  cause  was  not  removable, 
was  the  law  of  the  case,  which  must  be  fol- 
lowed on  a  subsequent  appeal  to  the  Court  of 
Appeals. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {|  4370-4379;  Dec.  Dig.  | 
1099.*] 

2.  New  Tkial  (|  72*)— Dutt  of  Corax. 

It  is  tbe  duty  of  the  trial  court  to  grant  a 
new  trial  if  it  is  satisfied  that  the  verdict  Is 
against  the  weight  of  the  evidence. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  U  146-148;   Dec.  Dig.  §  72.»] 

3.  New  Trial  (S  1*)- Gbotjnds  —  Nonstat- 
UTOBT  Grounds. 

The  trial  court  has  inherent  power  to  grant 
a  new  trial  for  good  cause  independent  of 
the  grounds  stated  in  the  motion  for  new  trial 
or  enumerated  by  the  statute. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  S§  1-3 ;    Dec.  Dig.  i  l.»] 

4.  Appeal  and   Ebbob   (|  977*)— QrrESTiONS 
Bkviewkd— Refusal  of  New  Tbial. 

If  tbe  record  shows  that  the  trial  court  re- 
fused to  exercise  or  follow  his  judgment  in  rul- 
ing on  a  motion  for  new  trial,  and  overruled 
it  notwithstanding  that  accordmg  to  his  best 
judgment  the  verdict  should  be  set  aside,  Uie 
appellate  court  may  review  his  action. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  K  3860-3865;  Dec.  Dig.  | 
977.»] 

5.  New  Tbial  (J  72*)— Weight  of  Evidence 
— Action  of  Tbial  Couht. 

The  record  showed  that  after  the  trial 
court  had  overruled  a  motion  for  a  new  trial 


on  the  ground  that  the  verdict  was  against  the 
weight  of  the  evidence,  counsel  asked  tbe  trial 
judge  the  question,  "xonr  honor  says  that  you 
felt  a  new  trial  in  this  case  ought  to  be  grant- 
ed, but  you  felt  that  under  the  legal  rule  yon 
were  not  permitted  to  grant  it."  The  court 
said,  in  substance,  that  if  tbe  decision  of  the 
case  had  been  l«ft  to  him,  be  would  have  de- 
cided for  the  defendants,  but  when  the  case 
was  ended  be'did  not  feel  that  the  preponderance 
of  the  evidence  was  so  greatly  in  favor  of  the 
defendants  as  to  warrant  setting  the  verdict 
aside ;  that  when  a  witness  for  plaintiff  was 
charged  with  perjury  he  felt  constrained  then 
to  set  the  verdict  aside,  but  that  when  the  wit- 
ness was  acquitted  in  the  criminal  court  be 
felt  bound  to  respect  the  verdict  of  that  jury, 
and  by  his  respect  for  the  machinery  of  courts 
and  trials ;  but  that  when  he  got  bacli  to  his 
own  conclusions  he  still  felt  that  tbe  verdict 
ought  to  be  set  aside,  but  that  he  was  over- 
ruled by  the  verdict  of  this  jury  and  tbe  con- 
clusion of  the  jury  in  the  criminal  court.  Held, 
that  the  record  showed  that  the  trial  court 
erroneously  denied  a  new  trial  contrary  to  its 
own  judgment  merely  in  reco^ition  of  the  ef- 
fect of  the  verdict  in  the  criminal  case. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  {{  146-148;  Dec.  Dig.  {  72.*] 

On  Motion  for  Rehearing. 

6.  Appeal  and  Erbob  (§  539*)— Binding  Ef- 
fect. 

Tbe  parties  were  bound  by  their  agreement 
that  the  trial  judge's  explanation  of  the  rea- 
sons for  his  ruling  should  become  a  part  of 
the  appellate  record,  and  hence  cannot  claim 
on  appeal  that  the  appellate  court  cannot  law- 
fully consider  the  statements  and  reasons  given 
by  the  trial  judge  as  shown  by  such  stipulation. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S§  2357,  2358,  2464;  Dec. 
Dig.  I  639.*] 

Johnson,  J.,  dissenting  in  part 

Appeal  from  Circuit  Court,  Buchanan 
County;  Wm.  D.  Rusk,  Judge. 

Action  by  Mary  Iba  against  the  Chicago, 
Burlington  &  Qulncy  Railroad  Company  and 
others.  From  a  Judgment  for  plaintiff,  de- 
fendants appeal.    Reversed  and  remanded. ' 

Culver,  Phillip  ft  Spencer,  of  8t  Joseph, 
for  appellants.  Charles  C.  Crow,  of  Kansas 
City,  and  John  S.  Boyer,  of  St  Joseph,  for 
respondent 


TRIMBLE,  J.  Plaintiff,  as  the  widow  of 
Frederick  B.  Iba,  sues  to  recover  $10,000 
damages  for  the  death  of  her  husband  al- 
leged to  have  been  caused  by  the  joint  care- 
lessness and  negligence  of  the  defendants 
in  this  way : 

That  defendant  Phelau  was  the  conductor 
of  his  codefeudant's  passenger  train  herein- 
after mentioned ;  that  plaintiff's  husband  had 
purchased  a  ticket  at  the  station  of  Easton, 
Mo.,  on  tbe  line  of  defendant  railway,  enti- 
tling him  to  ride  from  said  station  to  St 
Joseph,  Mo.;  that  when  the  passenger  train 
arrived  at  Easton,  and  before  plaintiff's 
husband  had  time  to  board  said  train  in 
safety,  Phelan,  the  conductor,  carelessly  and 
negligently  signaled  said  train  to  move 
knowing  that  plaintiff's  husband  was  In  the 
act  of  boarding  said  train,  and  knowing,  or 
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by  tbe  exercise  of  ordinary  care  could  have 
known,  that  said  husband  was  in  a  place  of 
danger;  that  such  careless  and  negligent 
signal  was  given  and  the  train  caused  to 
start  while  there  was  a  large  freight  truck 
standing  within  six  Inches  of  the  edge  of 
the  said  depot  platform  and  very  near  to 
tbe  side  of  the  coach  of  the  said  train,  and 
near  the  baggage  coach  of  said  train  ahead, 
and  In  front  of  the  passenger  coach  of  the 
train,  and  of  the  place  where  passengers 
were  received  on  said  train,  and,  at  the 
time  tbe  said  conductor  caused  the  said  train 
to  move,  tbe  depot  master  at  said  place  had 
not  had  time  to  unload  all  of  the  freight 
from  said  truck  into  the  baggage  car  of  said 
train  and  remove  said  truck  from  its  said 
position  near  and  adjacent  to  tbe  side  of  the 
said  train,  and  that  tbe  depot  master  had 
just  moved  the  last  piece  of  freight  into  the 
door  of  said  baggage  car,  and  was  still 
standing  on  top  of  tbe  said  truck  and  had 
not  had  time  to  move  the  said  truck,  when 
the  said  conductor  caused  the  said  train  to 
start,  and  that  the  position  of  the  said  truck 
on  the  said  platform  was  such  as  to  render 
it  dangerous  for  passengers  boarding  said 
train ;  that  while  said  husband  was  standing 
on  the  lower  step  of  the  said  passenger  coach 
holding  to  the  hand  rail  thereof,  the  conduc- 
tor, standing  on  the  depot  platform,  called 
to  him  in  a  loud  tone  of  voice  to  get  off,  and 
took  hold  of  him  and  pulled  bim  backward 
causing  bis  body  to  sway  backward  off  tbe 
steps  of  said  coach,  and  preventing  him  from 
going  up  the  steps  of  said  coach  and  inside 
the  train ;  that  said  conductor  then  pushed 
plaintiff's  husband  forward  into  the  steps  of 
said  coach,  causing  bis  body  to  sway  for- 
ward and  backward  while  in  the  aforesaid 
position,  and  in  so  doing  her  husband's  body 
struck  tbe  end  of  tbe  truck,  whereby  he  was 
caused  to  lose  bis  balance  and  fall  to  the 
ground  between  the  depot  platform  and  the 
train,  where  he  was  crushed  and  instantly 
killed — all  by  the  joint  carelessness  and  neg- 
ligence  of  the  defendants. 

The  defendant  railway  filed  its  petition 
and  bond  to  have  the  cause  removed  to 
the  federal  court,  and  the  circuit  judge  sus- 
tained tbe  petition  and  ordered  the  case  re- 
moved. Thereupon  plaintiff  brought  certio- 
rari in  the  Supreme  Court  of  Missouri,  which 
court  held  that  the  court  erred  in  ordering 
the  removal  and  quashed  said  order.  State 
ex  reL  ▼.  Mosman,  231  Mo.  474,  loc.  cit  493, 
133  8.  W.  38.  Thereafter,  on  the  14th  of 
February,  1910,  defendants  appeared  in  the 
circuit  court,  and  tbe  cause  was  tried.  Tbe 
defense  was  that  deceased  met  Ills  death  as 
the  result  solely  of  bis  own  negligence  in 
attempting  to  board  said  train  while  in  mo- 
tion, and  in  failing  to  use  ordinary  care  to 
look  out  for  his  own  safety,  and  in  neglect- 
ing to  board  said  train  while  It  was  standing 
still. 

Two  witnesses  testified  in  plaintiff's  behalf 
as  to  how  tbe  death  occurred,  and  their  testi- 


mony tended  to  sustain  the  allegations  of  the 
petition.  One  of  these  witnesses  was  a  man 
by  tbe  name  of  Rise,  who  swore  that  be  was 
present  and  saw  deceased  board  the  train; 
that  witness  was  at  the  station  to  look  for  a 
car  in  which  to  ship  a  load  of  apples ;  that 
be  got  to  the  station  just  as  the  train  stop- 
ped; that  he  (witness)  stopped  at  the  west 
end  of  the  depot,  and  deceased  walked  over  to 
take  the  train  to  St  Joseph ;  that  deceased 
"came  out  of  the  baggageroom  to  take  the 
train,  and  got  on  the  train,  and  the  conductor 
says  to  Iba,  be  says,  'You  are  not  going  to 
ride  on  this  train,'  and  somebody,  I  don't 
just  exactly  know  who  it  was,  told  him,  be 
says,  'Why  oot,  the  man  has  got  a  ticket;' 
and  the  conductor  grabbed  Mr.  Iba  and  says 
'You  are  not  going  to  ride  on  this  train;' 
and  at  the  same  time  when  be  grabbed  him 
he  saw  the  danger  be  was  in,  and  tried  to 
shove  him  back  on  the  platform,  but  tbe 
truck  struck  bis  right  shoulder  and  whirled 
him  around,  and  the  other  handle  or  bar 
struck  him  and  knocked  him  down,  and  when 
I  saw  him  fall  why  I  just  went  up  the 
street"  He  further  testified  that  when  de- 
ceased boarded  the  train,  to  the  best  of  his 
knowledge,  it  was  standing,  that  deceased 
was  standing  with  both  feet  on  the  platform 
of  tbe  car  and  his  left  hand  holding  to  the 
guard  rail,  and  be  was  just  in  tbe  act  of 
taking  bold  with  his  right  when  tbe  conduc- 
tor said,  "You  are  not  going  to  ride  on 
this  train;"  that  when  the  conductor  gave 
tbe  signal  to  start,  Mr.  Iba  was  standing 
with  both  feet  on  the  bottom  step  of  the 
car  platform. 

The  evidence  of  defendants  tended  to  con- 
tradict that  of  plaintiff.  Some  half  dozen 
or  more  witnesses  testified  to  the  effect  that 
the  train  was  moving  when  deceased  came 
out  of  the  depot  and  attempted  to  board  it 
The  conductor,  Phelan,  testified  that  "tbe 
train  bad  started  and  had  gone  a  distance 
of  about  15  feet  when  deceased  attempted  to 
board  it" ;  that  "he  did  not  have  hold  of  tbe 
first  handhold  of  tbe  coach  at  all;  he  was 
making  an  effort  of  bopping  on  one  foot — 
sometimes  be  looked  like  be  was  down  be- 
tween the  platform,  and  sometimes  on  the 
platform,  making  an  effort  with  his  foot  to 
get  on,  and  when  I  saw  that  I  hollered  at 
bIm;  I  said,  'For  God's  sake,  don't  get  on 
that  way;'  and  the  next  thought  was  to 
grab  him,  and  I  made  an  attempt  to  grab 
liim.  Well,  he  was  coming  to  me  so  fast, 
and  I  started  so  fast  that  we  pretty  near 
missed,  but  I  just  did  grab  him  by  the  right 
arm  and  back,  but  I  did  not  get  no  bold  of 
him  at  all,  and  he  went  by,  and  before  I 
could  grab  again  be  bad  done  passed  me." 

At  the  close  of  all  the  testimony  the  de- 
fendant railroad  company  called  the  trial 
court's  attention  to  the  petition  and  bond  foi 
removal,  and  asked  that  the  cause  be  ordered 
removed  to  the  federal  court  This  was 
denied.  Tbe  jury  returned  a  verdict  ol 
$5,000l    Defendants  appealed.    Within  4  dayt 
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from  the  letum  of  tbe  verdict,  defendants 
filed  motions  for  new  trial  and  in  arrest, 
same  being  filed  February  IStb.  Tbe  elev- 
enth ground  for  a  new  trial  specified  in  the 
motion  was  that  "the  verdict  is  against  the 
weight  of  the  evidence."  At  the  same  term 
and  while  the  motion  for  new  trial  was  pend- 
ing, but  after  the  expiration  of  four  days 
from  the  verdict,  to  wit,  on  April  16,  1910, 
defendants,  In  support  of  said  motion,  intro- 
duced the  affidavits  of  eight  witnesses,  whose 
statements  are  to  the  effect  that  Albert  Rise, 
one  of  plaintiff's  witnesses,  whose  testimony 
we  have  hereinabove  stated,  was  not  present 
at  the  time  when,  and  at  the  place  where, 
the  deceased  was  killed,  but  was  out  in  the 
country  at  an  orchard.  Between  the  filing  of 
the  motion  for  new  trial  and  the  final 
action  thereon  by  the  trial  court,  Rise  was 
Indicted  by  the  grand  Jury  for  perjury 
charged  to  have  been  committed  in  giving  his 
testimony  in  this  case,  and  was  tried  and 
acquitted  in  another  court.  The  trial  court 
in  this  present  case  overruled  the  motion 
for  new  trial,  and  during  the  announcement 
of  the  court's  views  and  ruling  on  the  said 
motion  the  following  took  place:  "Mr.  Phil- 
lip: I  would  like  for  your  honor  to  let  the 
record  show  the  remarks  your  honor  made 
in  overruling  defendants*  motion  for  new 
trial.  The  Court:  You  want  to  get  this 
whole  thing  before  the  Court  of  Appeals,  and 
let  them  say,  and  I  would  be  glad  for  them 
to  do  it.  Mr.  Crow:  Then  your  honor  can 
write  out  your  honor's  views  on  this  question, 
and  I  will  agree  to  have  it  m^de  a  part  of 
the  bill  of  exceptions.  Mr.  Phillip:  I  would 
like  for  your  honor  to  state  it — that  your 
honor  says  that  you  felt  a  new  trial  in  this 
case  ought  to  be  granted,  but  you  felt  that 
under  the  legal  rule  you  were  not  permitted 
to  grant  it;  that  Is  the  substance  of  it.  The 
Court:  That  approaches  what  I  said.  What 
I  tried  to  sny  was  this :  That  in  the  original 
trial  of  this  Iba  case,  If  the  decision  of  the 
case  had  been  left  to  me,  I  would  have  de- 
cided for  the  defendants,  but  when  the  case 
was  ended  I  did  not  feel  that  the  preponder- 
ance of  the  evidence  was  so  greatly  in  favor 
of  the  defendants  as  to  warrant  me  in  set- 
ting the  verdict  aside.  Afterwards  these 
afiidavlts  were  filed  against  Rise,  and  that 
threw  such  a  suspicion  in  my  mind  against 
his  testimony  that  I  felt  constrained  then  to 
set  the  verdict  aside.  Afterwards  Rise  was 
indicted  and  tried  in  the  criminal  court  and 
acquitted.  Then  I  felt  that  I  ought  to 
respect  the  verdict  of  that  jury  and  sustain 
the  vercflct  of  this  jury,  and  I  felt  con- 
strained to  that,  by  my  respect  for  the  ma- 
chinery of  courts  and  trials.  Then  if  I  shut 
this  out,  if  I  shut  the  right  of  these  two 
Juries  out,  and  get  back  to  my  own  conclu- 
sions, weighing  Rise's  testimony  as  affected 
by  the  suspicions  that  had  been  thrown  In 
my  mind  and  everything  that  I  had  learned 
about  tbe  case,  then  I  would  still  conclude 


that  the  verdict  ought  to  be  set  aside,  but 
I  feel  that  I  ought  to  defer  and  that  I  am 
outweighed  and  overruled  by  the  verdict  of 
this  jury  and  the  conclusion  of  the  Jury  in 
the  criminal  court  Mr.  Phillip:  And,  in 
substance,  that  i)ersonally  the  court  feels 
that  the  verdict  ought  to  be  set  aside,  but 
you  don't  think  you  ought  to  set  It  aside 
in  view  of  the  two  verdicts  returned,  one 
in  the  criminal  court  and  one  here?  The 
Court:  Yes,  sir;  that  is  It  Now,  if  they 
can  give  us  any  light  on  that  it  may  help 
out  some  other,  time." 

Three  main  contentions  are  made  by  appel- 
lants: First  that,  "the  order  removing  tbe 
cause  to  the  federal  court  not  having  been 
set  aside  by  the  trial  court,  it  had  no  jurisdic- 
tion to  try  the  case."  There  was  no  need  for 
the  trial  court  to  set  aside  the  order  of 
removal,  since  the  Supreme  Court  performed 
that  task  more  effectually  than  any  order  of 
the  trial  court  could  have  done.  State  ex  reL 
V.  Mosman,  supra.  In  that  case  the  order  of 
removal  was  quashed.  A  Mndred  point  made 
is  that,  as  the  defendants  were  not  parties  to 
the  Mosman  Case,  the  decision  of  the  Su- 
preme Court  Is  not  res  adjudicata  as  to  them. 
Consequently  it  is  urged  that  we  should 
hold  that  the  controversy  herein  is  separable 
In  that  the  defendant  company  Is  liable,  if 
at  all,  under  secUon  5425,  R.  S.  Mo.  1909,  and 
the  defendant  Phelan  Is  liable,  If  at  all,  under 
section  5426  of  said  statutes,  and  therefore, 
by  reason  of  tbe  diversity  of  citizenship,  the 
defendant  railroad  company  had  the  right 
to  remove  the  cause  to  the  federal  court 
But  the  Supreme  Court  holds  in  the  Mosman 
Case,  supra,  that  hoth  defendants  are  liable 
imder  section  5426,  and  that  therefore  the 
cause  is  not  removable. 

[1]  Whether  It  is  res  adjudicata  as  to  de- 
fendants or  not.  It  is  a  decision  on  the  law 
governing  the  case  which  we  are  bound  to 
follow. 

The  second  complaint  of  appellants  Is  as  to 
plaintiff's  Instruction  No.  1.  In  effect  it 
required  the  jury,  before  plaintiff  could  re- 
cover, to  find  that  Iba  mfely  boarded  the 
train,  and  that,  "after  deceased  safely  board- 
ed the  train,"  defendant  Phelan  carelessly 
and  negligently,  while  the  train  of  the  de- 
fendant company  was  in  motion,  took  bold 
of,  pulled,  and  pushed  deceased,  and  thereby 
caused  his  body  to  strike  the  truck  and  knock 
him  under  the  train.  The  contention  is  that 
the  petition  does  not  allege  that  Iba  bad 
safely  boarded  the  train,  but  that  on  the 
contrary.  It  alleges  that  he  was  in  a  place 
of  danger  at  the  time  the  conductor  signaled 
the  train  to  start  and  that  the  conductor 
caused  said  train  to  start  before  Iba  had 
time  to  board  said  train  In  safety.  We  do 
not  think  the  petition  alleges  that  the  de- 
ceased was  In  a  place  of  danger  so  far  as 
merely  toarding  the  train  was  concerned, 
or  while  be  was  on  tbe  steps  of  the  car  un- 
touched by  any  one,  but  only  that  It  becaoqe 
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a  dangerous  place  for  plaintiff  when  the  con- 
ductor took  hold  of  him  and  attempted  to 
pull  him  off.  The  petition  does  not  allege 
that  the  starting  of  the  train  caused  the  in- 
Jury.  On  the  contrary,  it  asserts,  and  plain- 
tiff tried  her  case  on  the  theory,  that  de- 
ceased had  gotten  safely  on  the  lower  step 
of  the  car  while  it  was  standing  still,  and 
was  consequently  in  a  position  of  safety,  and 
was  in  the  act  of  going  on  up  into  the  car 
when  the  conductor  started  the  train  and  took 
hold  of  him.  The  objection  that  the  instruc- 
tion is  opposed  to  defendants'  instruction 
8  is  untenable,  not  because  the  objection 
is  not  true,  but  because  platntifCs  instruct 
tion  merely  presents  to  the  jury  her  the- 
ory of  the  case,  while  defendants'  instruc- 
tion presents  the  opposite  theory.  Thus  the 
jury  is  left  to  say  which  theory  is  according 
to  the  facts,  and  this  is  proper. 

The  third  and  last  contention  made  by  ap- 
pellants is  the  most  serious  and  important 
one  In  the  case.  Over  it  two  rehearings  hare 
been  granted,  a  number  of  oral  arguments 
have  been  made,  and  many  briefs  pro  and 
con  submitted.  These  rehearings  were  grant- 
ed before  the  writer  came  upon  this  bench. 
This  last  contention,  briefly  stated,  ia  that 
the  court  had  no  right  to  overrule  the  mo- 
tion for  new  trial  when  lie  was  of  the  opitir 
ion  that  the  verdict  was  againtt  the  weight 
oT  the  evidence.  Or,  to  state  it  in  another 
way,  the  trial  court,  believing  that  the  ver- 
dict was  against  the  weight  of  the  evidenoi 
and  that  the  testimony  of  Rise  in  support 
of  it  was  perjured,  bad  no  right  to  lay  aside 
his  views  and  the  judgment  of  his  mind  on 
that  matter,  and  overruled  the  motion  for 
new  trial  out  of  deference  to  the  verdict  of 
the  jury  in  the  damage  suit  and  the  conclu- 
sion of  the  jury  in  the  perjury  trial.  In 
short,  the  contention  of  defendants  is  that 
the  court  announced  that  in  his  opinion  a 
new  trial  should  be  granted,  but  he  felt  he 
had  no  right  to  exercise  his  own  judgment. 

[2]  E>om  an  early  period  in  EMglisb  juris- 
prudence the  power  and  dutff  of  the  judge 
to  grant  a  new  trial  where  the  verdict  Is 
against  the  weight  of  the  evidence  has  al- 
ways been  recognized.  8  Blackstone,  387. 
The  trial  court  has  the  right,  in  either  a  law 
or  an  equity  case,  to  grant  a  new  trial  if  it 
is  satisfied  that  the  verdict  or  finding  is 
against  the  weight  of  the  evidence.  And  where 
the  chancellor  Is  satisfied,  on  a  reconsidera- 
tion, that  the  finding  and  decree  were  wrong, 
he  should  grant  a  new  trial.  Hurley  v.  Ken- 
nally,  186  Mo.  225,  85  S.  W.  357.  Where  the 
trial  court  is  of  the  opinion  that  the  verdict 
is  not  supported  by  the  evidence,  or  is  against 
the  weight  of  evidence,  it  should  never  hesi- 
tate in  exercising  the  power  and  giving  the 
aggrieved  party  a  new  trial.  Reid  v.  Pied- 
mont Ins.  Co.,  58  Mo.  421,  loc.  cit.  430.  It 
is  "not  only  the  right,  but  the  duty,  of  cir- 
cuit courts  to  supervise  the  verdicts  of  juries 
and  grant  new  trials,  if  the  verdict  is,  in 


their  opinion,  against  the  weight  of  evi- 
dence." Bank  v.  Wood,  124  Mo.  72,  loc.  dt. 
76,  27  S.  W.  554. 

[3]  Our  courts  also  hold  that  the  trial 
judge  has  inherent  power  to  grant  a  new 
trial  for  good  cause  independent  of  the 
grounds  set  out  in  the  motion  for  new  triaL 
Stannard  Milling  Co;  v.  Transit  Co.,  122  Mo. 
258,  loc.  cit  270,  26  8.  W.  704.  Nor  is  the 
court  confined  to  the  grounds  enumerated  in 
the  statute.  Leahey  v.  Dugdale,  41  Mo.  517. 
"A  trial  court  has  the  undoubted  authority 
at  any  time  during  the  term  at  which  a  judg- 
ment was  rendered,  if  the  trial  judge  believes 
a  fair  trial  has  not  been  had,  or  for  any  cause 
there  has  been  a  failure  of  justice,  to  set 
aside  the  Judgment  and  grant  a  new  trial  of 
its  own  motion,  or  on  motion  for  new  trial. 
Scott  V.  Smith,  133  Mo.  618  [34  S.  W.  864] ; 
Ensor  V.  Smith,  57  Mo.  App.  585;  Wight  v. 
Railroad,  20  Mo.  App.  481.  And  it  may  set 
aside  a  judgment  for  cause  and  grant  a  new 
trial,  even  though  the  motion  was  filed  out 
of  time,  if  done  before  the  adjournment  of 
the  term  at  which  the  Judgment  was  render- 
ed. Nelson  V.  Ohiselin,  17  Mo.  App.  663 ;  Mc- 
Laran  v.  Wilhelm,  50  Mo.  App.  668 ;  Ander- 
son V.  Perkins,  52  Mo.  App.  627;  Martin  v. 
Tobacco  Company,  53  Mo.  App.  655." 

All  this  is  well  settled,  and  in  fact  is  not 
disputed.  But  it  is  insisted  that  the  grant- 
ing or  refusing  of  a  new  trial  is  vrithin  the 
sound  discretion  of  the  trial  court,  and  there- 
fore the  appellate  court  has  no  right  to  re- 
view the  action  of  the  lower  court  in  over- 
ruling the  motion,  especially  where  the  sug- 
gestions in  support  of  the  motion  for  new 
trial  were  filed  outside  of  the  4  days  allowed 
for  filing  such  motion.  But  this  insistence 
assumes  that  the  trial  Judge  exercised  his 
sound  discretion.  That  is  the  vital  point  in 
the  question  now  before  us.  Did  the  court 
exercise  his  own  iudgment  and  sound  discre- 
tion or  notT  If  the  court,  after  hearing  the 
motion  for  new  trial  and  the  affidavits  tend- 
ing to  show  perjury,  exercised  his  own  judg- 
ment and  sound  judicial  discretiou,  and,  in 
the  exercise  thereof,  overruled  the  motion 
for  new  trial,  then  there  would  be  great 
force  in  the  contention  that  the  appellate 
court  has  no  power  to  review  such  exercise. 
But  that  is  not  the  question  here.  Appel- 
lants say  that  the  trial  Judge  expressed  his 
conviction  that  the  verdict  ought  not  to 
stand,  but  because  another  jury,  in  some  oth- 
er court  and  In  a  criminal  case,  found  the 
witness  not  guilty  of  perjury,  he  would  not 
exercise  his  own  judgment  In  the  matter,  bat 
would  overrule  the  motion  for  new  trial.  Is 
tliis  true?  If  so,  has  the  appellate  court  the 
power  to  review  the  action  of  the  lower  court 
in  that  event?  We  will  take  up  the  last  of 
these  two  questions  first 

In  Kansas  Pac.  Ry.  v.  Kunkel,  17  Kaa  145, 
Justice  Brewer,  afterwards  a  distinguished 
member  of  the  United  States  Supreme  Court, 
said  that  the  trial  Judge  "has  the  same  op- 
iwrtunity  as  the  Jury  for  forming  a  just  ecitl- 
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mate  of  the  credence  to  be  placed  la  the  varl- 
008  witnegses,  and  If  It  appears  to  him  that 
the  iniy  have  found  against  the  weight  of 
the  eTidence  it  is  his  imperative  duty  to  set 
the  verdict  aside."  Johnson  v.  Leggett,  28 
Kan.  690;  WlUlams  v.  Townsend,  15  Kan. 
563.  "We  do  not  mean  that  he  Is  to  substl- 
tnte  bis  own  judgment  in  all  cases  for  the 
Jadgment  of  the  Jury,  for  It  is  their  province 
to  settle  qnesttons  of  fact;  and  when  the 
evidence  Is  nearly  balanced,  or  is  such  that 
different  minds  would  naturally  and  fairly 
come  to  different  conclusions  thereon,  he  has 
no  right  to  disturb  the  findings  of  the  Jury, 
although  his  own  Judgment  might  Incline 
him  the  other  way.  In  other  words,  the  find- 
ing of  the  Jury  Is  to  be  upheld  by  him  as 
against  any  mere  doubts  of  its  correctness. 
But  when  M»  judgment  tells  him  that  it  it 
wrong,  that  whether  from  mistake  or  prejudice 
or  other  cause  the  jury  have  erred,  and 
found  against  the  fair  preponderance  of  the 
evidence,  then  no  duty  is  more  imperative 
than  that  of  setting  aside  the  verdict,  and 
remanding  the  question  to  another  Jury." 

In  Dickey  v.  Davis,  39  Cal.  565,  it  is  said : 
"If  the  judge  is  not  satisfied  with  the  ver- 
dict, and  is  convinced  that  it  is  clearly 
against  the  weight  of  the  evidence,  It  is  his 
doty  to  set  it  aside,  even  though  there  may 
have  been  some  conflict  in  the  testimony." 

In  Kansas  City  Ry.  Co.  v,  Ryan,  49  Kan.  1, 
30  Pac.  108,  the  court  say:  "When  the  Judg- 
ment of  the  trial  Judge  tcHs  him  the  verdict 
Is  wrong,  whether  from  mistake  or  prejudice 
or  other  cause,  no  duty  is  more  imperative 
than  tliat  of  setting  it  aside  and  remanding 
the  questions  at  issue  to  another  jury.  While 
the  case  is  before  the  Jury  for  their  consid- 
eration, the  jury  are  the  exclusive  Judges 
of  all  questions  of  fact ;  but  when  the  mat- 
ter comes  before  the  court  upon  a  motion  for 
a  new  trial,  it  then  becomes  the  duty  of  the 
trial  Jadge  to  determine  whether  the  verdict 
is  erroneous.  He  must  be  controlled  l)y  his 
own  judgment,  and  not  by  that  of  the  jury. 
•  •  •  He  has  no  right  'to  stand  out  of  the 
way*  and-  against  his  judgment  overrule  such 
a  motion.  He  must  approve  or  disapprove 
the  verdict  If  he  approves,  he  may  overrule 
the  motion  for  a  new  trial;  if  he  disap- 
proves, he  should  set  it  aside  and  permit  an- 
other Jury  to  pass  upon  the  facts."  In  this 
case  the  court  held  that  as  it  had  the  knowl- 
edge from  the  record  that  the  trial  Judge  did 
not  approve  the  verdict,  although  be  refus- 
ed a  new  trial,  the  Supreme  Court,  having 
that  knowledge,  will  not  hesitate  to  reverse 
tile  Judgment  and  grant  a  new  triaL 

In  Miller  v.  Dumon,  24  Wash.  648,  64  Pac. 
804,  it  is  said:  "Generally,  where  the  record 
discloses  that  the  trial  court  has  expressed 
the  opinion  that  the  verdict  is  not  sustained 
by  the  evidence,  or  is  contrary  to  the  weight 
of  the  evidence,  and  refuses  to  grant  a  new 
trial,  the  appellate  court  will  reverse  the 
JDdgment  for  an  abuse  of  discretion." 

In  State  V.  BUllngs,  81  Iowa,  99,  46  N.  W. 


862,  the  trial  court  refused  to  set  aside  the 
verdict,  but  the  record  on  appeal  disclosed 
that  he  was  of  the  opinion  that  it  was  con- 
trary to  the  weight  of  the  evidence,  and  the 
appellate  court  held  that  therefore  he  should 
have  granted  a  new  trial,  and  having  failed 
to  do  so,  the  Judgment  should  be  reversed, 
Independent  of  the  views  of  the  Supreme 
Court  on  the  suflSciency  of  the  evidence  to 
sustain  the  verdict 

In  Felton  v.  Spiro,  78  Fed.  576,  24  C.  G  A. 
321,  a  case  where  the  record  showed  that 
the  trial  judge  did  not  exercise  his  judg- 
ment and  discretion  in  passing  on  the  motion 
for  new  trial,  the  case  was  reversed  and  re- 
manded for  liiat  reason. 

In  Series  v.  Series,  35  Or.  289,  57  Pac.  634, 
the  trial  court  refused  to  exercise  his  judg- 
ment on  the  question  whether  the  verdict 
was  against  the  weight  of  the  evidence,  and 
overruled  the  motion  on  the  ground  that,  as 
there  was  smne  evidence  to  support  the  ver- 
dict, he  had  no  power  to  grant  a  new  trial. 
The  Supreme  Court  held  this  to  be  errone- 
ous ;  that  the  trial  court  mu»t  himself  pass 
on  the  question;  that  a  party  is  entitled  to 
have  his  motion  for  a  new  trial  for  insufli- 
dency  of  the  evidence  to  Justify  the  verdict 
or  other  decision  passed  upon  in  pursuance 
of  correct  principles  of  law,  and  the  trial 
court,  having  seen  the  witnesses  and  ob- 
served their  manner,  must  act  entirely  upon 
its  own  judgment  in  passing  on  the  motion. 
Accordingly  the  case  was  remanded.  See, 
also,  Clark  v.  Great  Northern  Ry.,  37  Wash. 
537,  79  Pac.  1108,  2  Ann.  Cas.  760. 

In  the  case  of  Dean  v.  Fire  Ass'n,  65  Mo. 
App.  209,  loc.  cit  215,  the  trial  court  de- 
clared, when  passing  on  the  motion  for  new 
trial,  that  the  verdict  was  against  the  weight 
of  the  evidence ;  but  acting  on  the  erroneous 
view  that  he  .ought  not  to  grant  a  new  trial 
where  there  was  a  scintilla  of  evidence  to 
support  the  verdict,  and  also  that  the  statute 
forbade  more  than  one  new  trial,  overruled 
the  motion.  The  appellate  court,  however, 
held  that  the  trial  court  had  declined  to  ex- 
ercise its  discretion  to  set  aside  the  verdict 
and  had  misconceived  its  ditty,  and  therefore 
reversed  and  remanded  the  case  for  a  new 
trial. 

[♦1  The  foregoing  authorities  are  not  all 
that  could  be  cited,  but  they  are  ample  to 
support  the  view  that  if  it  appears  from  the 
record  that  the  trial  court  has  refused  to  ew- 
erdse  or  follow  his  judgment  in  passing  on 
the  motion  for  new  trial,  or  that  he  has  over- 
ruled the  same  notwithstanding  his  judgment 
tells  him  the  verdict  should  not  stand,  the 
appellate  court  has  the  power  to  review 
such  action. 

[5]  Next  comes  the  question  first  above 
propounded.  Did  the  trial  court  in  this  case 
exercise  his  oton  judgment  in  passing  on  the 
motion  for  new  trial,  or  did  he  defer  to  the 
Jury's  verdict  of  acquittal  in  the  criminal 
case,  over  which  he  did  not  preside,  and 
about  which  he  knew  nothing  except  that 
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tbere  was  an  acqnlttal?  This  question  can 
only  be  answered  by  referring  to  the  Judge's 
language  preserved  In  the  record.  It  Is  here- 
inbefore set  out  in  full,  but  a  synopsis  of 
it  la  here  repeated:  "Mr.  Phillip:  Your  hon- 
or says  that  you  felt  a  new  trial  in  this  case 
ouffht  to  be  granted,  but  you  felt  that  under 
the  legal  rule  you  were  not  permitted  to 
grant  It  The  Court:  That  approaches  what 
I  said.  What  I  tried  to  say  was  this:  That 
In  the  original  trial  of  this  Iba  case,  if  the 
decision  of  the  case  had  been  left  to  me,  I 
would  have  decided  for  the  defendants,  but 
when  the  case  was  ended  I  did  not  feel  that 
the  preponderance  of  the  evidence  was  so 
greatly  in  favor  of  the  defendants  as  to 
warrant  me  In  setting  the  verdict  aside.  Aft- 
erwards, these  aflSdavits  were  filed  against 
Rise,  and  that  threw  such  a  suspicion  in  my 
mind  against  bis  testimony  that  I  felt  con- 
strained then  to  set  the  verdict  aside.  After- 
wards Rise  was  indicted  and  tried  in  the 
criminal  court  and  acquitted.  Then  I  felt 
that  I  ought  to  respect  the  verdict  of  that 
jury,  •  •  •  and  I  felt  constrained  to 
that,  1)V  my  respect  for  the  machinery  of 
courts  and  trials.  Then,  if  I  shut  this  out, 
•  *  *  and  get  back  to  my  own  conclu- 
sions, weighing  Rise's  testimony  as  aftected 
by  the  suspicions  that  had  been  thrown  in 
my  mind  and  everything  that  I  had  learned 
about  the  case,  then  I  would  still  conclude 
that  the  verdict  ought  to  be  set  aside;  but 
I  feel  that  I  ought  to  defer,  and  that  I  am 
outiceighed  and  overruled  by  the  verdict  of 
this  Jury  and  the  conclusion  of  the  jury  in 
the  criminal  court.  Mr.  PhUllp:  And  In  sub- 
stance, that  personally,  the  court  feels  that 
the  verdict  ought  to  be  set  aside.  •  •  • 
The  Court:  Yes,  sir;  that  is  it." 

To  put  it  In  another  way,  the  court  says: 
"If  this  case  had  been  left  to  me  I  would 
have  decided  it  the  other  way,  and  when  the 
case  was  ended  I  felt  that  the  preponderance 
of  the  evidence  was  with  the  defendants, 
but  It  was  not  so  greatly  in  their  favor  as  to 
warrant  me  In  setting  the  verdict  aside.  I 
felt  this  way  even  before  I  knew  that  one  of 
the  witnesses  was  charged  with  perjury. 
Aftericards,  when  these  affidavits  were  filed, 
I  felt  constrained  then  to  set  the  verdict  aside. 
But  I  learn  that  Rise  has  been  acquitted  of 
perjury  by  a  Jury  in  the  criminal  court,  and 
I  feel  that  /  ought  to  respect  the  verdiot  of 
that  jury,  and  I  feel  that  way  because  of  my 
rmpect  for  the  machinery  of  courts  and 
trials,  not  because  my  views  as  to  the  weight 
of  the  evidence  have  changed.  In  fact,  when 
I  shut  out  the  acquittal  of  this  other  Jury, 
and  get  back  to  my  own  conclusions,  weigh- 
ing Rise's  testimony  and  knowing  what  I  do 
about  the  case  tried  before  me,  /  still  con- 
clude that  the  verdict  ought  to  be  set  aside, 
but  I  will  not  do  so  out  of  regard  for  the 
trial  In  the  criminal  court" 

Undoubtedly  the  trial  court  was  not  exer- 
cising his  Judgment  on  the  auestion  before 


him,  nor  following  the  opinion  and  convic- 
tion he  had  formed  in  his  own  mind,  when 
he  overruled  the  motion.  On  the  contrary, 
he  was  of  the  opinion  that  the  verdict  should 
be  set  aside,  but,  acting  on  the  erroneous 
view  that  be  should  defer  to  the  conclusion 
reached  by  another  Jury  in  a  trial  over  which 
he  did  not  preside,  and  the  evidence  of  which 
he  did  not  hear,  and  about  which  he  knew 
nothing,  he  overruled  the  motion.  In  other 
words,  he  abdicated  his  place  and  function 
In  favor  of  the  Jury  In  the  criminal  case. 
This  was  error. 

The  point  is  made  that  because  the  aflS- 
davits tending  to  show  perjury  were  filed 
after  the  lapse  of  four  days,  therefore  the 
appellate  court  cannot  review  the  trial 
court's  action  in  overruling  the  motion.  The 
question  as  to  what  power  we  would  have 
to  review  the  action  of  the  trial  court  In 
refusing  to  consider  matters  arising  after 
the  lapse  of  four  days  is  not  In  this  case. 
Here  the  motion  was  filed  in  time,  and  one 
of  the  grounds  it  contained  was  that  the  ver- 
dict was  against  the  weight  of  the  evidence. 
The  afildavits  of  perjury  were  not  submitted 
as  a  statutory  ground  for  new  trial  under 
section  2022,  but  to  support  the  claim  that 
the  verdict  was  against  the  weight  of  the 
evidence.  And  the  trial  court  did  not  refuse 
to  consider  such  suggestions  but  did  take 
them  into  consideration,  and  was  of  the 
opinion  that  a  new  trial  should  be  granted 
but,  acting  on  an  erroneous  view  as  to  what 
he  should  be  governed  by,  refused  to  grant 
the  new  trial.  Whenever  a  lower  court  has 
sustained  a  motion  for  a  new  trial  under  an 
alleged  erroneous  view,  the  appellate  court, 
has  never  hesitated  to  review  Its  action  and 
to  reverse  or  sustain  such  action  according 
to  whether  the  trial  court's  view  of  what  he 
should  be  governed  by  was  correct  or  not 
Why  should  the  power  to  review  be  lodged  In 
the  appellate  court  in  one  case  and  denied 
in  the  other?  Of  course  there  is  good  rea- 
son for  the  rule  that  the  trial  court's  Judg- 
ment as  to  the  weight  of  the  evidence  should 
not  be  disturbed  by  an  appellate  court  and 
also  for  the  rule  that  tf  he  does  not  take 
Into  consideration  matters  arising  after  the 
lapse  of  four  days  or  does  not  give  them  the 
weight  that  he  should,  still  the  appellate 
court  will  not  Interfere  with  his  Judgment 
since  it  is  a  matter  within  his  discretion  and 
he  has  exercised  his  sound  legal  discretion 
and  reached  a  conclusion  on  the  matter  be- 
fore him  based  on  his  own  judgment.  But 
where  the  trial  court  does  take  into  consid- 
eration such  matters  arising  outside  of  the 
four  days  and  within  the  term,  and  gives 
them  such  weight,  in  connection  with  what 
he  already  knows  of  the  case,  as  that  he  is 
convinced  that  a  new  trial  should  be  grant- 
ed, yet,  owing  to  a  mistaken  view  of  the 
rule  by  which  he  should  be  governed,  he  will 
not  follow  his  own  Judgment,  there  is  no 
reason  why  his  action  should  not  be  reviewed 
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in  the  appellate  court  And  the  authorities 
80  hold. 

The  trial  court's  view  that  there  was 
doubt  about  the  sufficiency  of  the  evidence 
even  before  he  learned  of  the  charge  of  per- 
jury was  apparently  well  founded  or  at 
least  was  not  unjustified.  The  distinguished 
former  member  of  this  court  who  wrote  the 
opinion  In  this  case  on  its  first  hearing, 
Judge  Broaddus  (himself  an  exceedingly  able 
trial  Judge  of  many  years'  experience)  stated 
In  said  opinion:  "There  can  be  little  doubt 
but  what  Rise  did  commit  perjury,  and  we 
think  outside  of  the  affidavits  filed  his  evi- 
dence on  its  face  shows  that  he  was  not 
testifying  to  the  truth."  Evidently  this  was 
an  impartial  and  unbiased  view  of  the  wit- 
ness' testimony,  since  Judge  Broaddus  was 
in  favor  of  affirming  the  Judgment  on  the 
ground  that  the  appellate  court  could  not 
review  the  trial  court's  action.  However 
It  is  not  meant  to  convey  the  idea  that  this 
case  is  reversed  and  remanded  because  we 
have  weighed  the  testimony  and  are  of  the 
opinion  that  Rise  was  not  there,  or  that  we 
do  not  believe  the  conductor  would  attempt 
to  pull  a  man  off  who  was  standing  safely 
on  the  steps  of  the  car  with  a  ticket  entitling 
him  to  ride,  or  that  the  physical  facts  tes- 
tified to  by  plaintiflCs  witnesses  show  that  the 
train  was  in  motion  when  the  deceased  step- 
ped on,  notwithstanding  their  statement  that 
it  was  standing  still.  We  have  not  attempted 
to  weigh  the  testimony  and  will  not  do  so. 
This  paragraph  is  inserted,  not  to  show  our 
conclusion  as  to  what  the  real  facts  were,  but 
solely  for  the  purpose  of  saying  that  the  trial 
court's  opinldh  that  a  new  trial  should  be 
granted  was  well  founded  and  not  a  whim- 
sical fancy  or  an  opinion  with  nothing  sub- 
stantial to  support  it 

The  conclusion  reached  in  this  opinion  Is 
not  based  on  any  view  of  ours  as  to  what 
the  testimony  shows.  It  is  put  solely  on  the 
ground  that  the  recori  shows  the  trial  court 
was  convinced  a  new  trial  should  be  granted, 
and  also  shows  that  he  did  not  follow  his 
own  judgment,  but  erroneously  took  the  view 
that  he  should  be  governed  by  the  action  of 
the  jury  In  the  criminal  court  This  was 
error.  He  had  no  legal  right  to  substitute 
the  Judgment  of  that  jury  for  bis  own  judg- 
ment. The  matter  before  him  was  one  ques- 
tion ;  the  one  before  that  jury  was  an  entire- 
ly different  question.  The  parties  were  dif- 
ferent the  issue  was  different  and  the 
amount  quality,  and  quantity  of  evidence  re- 
quired by  the  law  was  different. 

As  the  trial  court  had  the  opinion  that  a 
new  trial  should  be  granted,  but  did  not  fol- 
low that  opinion  on  account  of  an  errone- 
ous view  entertained  by  him,  his  action  is 
for  that  reason  reviewable  by  the  appellate 
court  and  the  new  trial  which  he  should 
have  granted  In  obedience  to  his  judgment 
Is  awarded. 

Reversed  and  remanded. 


ELLISON,  P.  J.,  concurs.  JOHNSON,  J., 
dissents. 

On  Motion  for  Rehearing. 

TRIMBLE,  J.  Counsel  for  respondent  in 
their  motion  for  rehearing  contend,  with  ap- 
parent sincerity  and  much  heat,  that  the  ap- 
pellate court  cannot  lawfully  consider  the 
statements  and  reasons  given  by  the  trial 
judge  at  the  time  the  motion  for  new  trial 
was  passed  on,  because  said  statements  are 
no  part  of  the  record.  The  statements  of  the 
trial  Judge  in  this  case  were  taken  down  by 
the  stenographer  at  the  time,  and  were  duly 
incorporated  in  the  bill  of  exceptions,  and 
appear  in  full  in  the  printed  abstract  of  rec- 
ord upon  which  the  case  was  submitted  to 
us.  Passing  by  the  question  whether  or  not 
this  was  sufficient  to  make  said  statements 
a  part  of  the  record,  it  may  be  well  to  re- 
mind counsel  of  the  fact  (which  they  seem 
to  have  overlooked  or  forgotten)  that  the 
statements  were  made  a  part  of  the  record 
by  empress  agreement  and  stipulation  on  the 
part  of  counsel  who  now  complain.  The  trial 
court,  in  overruling  the  motion  for  new  trial, 
announced  his  view  of  the  case  and  of  the 
question  then  before  him,  and  the  record 
shows  the  following  occurred:  "Mr.  Phillip: 
I  would  like  for  "your  honor  to  let  the  rec- 
ord show  the  remarks  your  honor  made  In 
overruling  defendant's  motion  for  a  new  tri- 
al. The  Court:  You  want  to  get  this  whole 
thing  before  the  court  of  appeals  and  let 
them  say,  and  I  would  he  glad  tor  them  to 
do  it.  Mr.  Crow :  Then  your  honor  can  write 
out  your  honor's  view  on  this  question,  and 
I  tcill  agree  to  have  it  made  a  part  of  the 
bill  of  exceptions." 

[I]  In  view  of  the  above  agreement,  it  is 
difficult  to  see  bow  this  court  could  hold  that 
the  statements  were  no  part  of  the  record, 
even  had  timely  objections  thereto  been  made 
either  In  brief  or  in  oral  argument 

Motions  for  rehearing  are  given  careful 
and  patient  consideration.  It  Is  suggested 
that  in  drawing  them  it  is  unnecessary  to 
use  extravagant  hasty,  or  intemperate  lan- 
guage in  describing  or  adverting  to  the  views 
of  the  court  or  its  rulings  on  different  points. 
Language  of  this  character  does  not  add  to 
the  force  of  such  motions.  Its  employment 
may  perhaps  serve  a  useful  purpose  in  "let- 
ting off  steam"  when  counsel  Is  Irritated  and 
disappointed.  But  after  this  purpose  has  been 
accomplished  It  is  better  to  destroy  them  and 
rewrite  the  motion,  leaving  such  expressions 
out,  thus  consigning  them  to  oblivion,  where 
they  will  soon  be  forgotten.  Motion  fbr  re- 
hearing is  overruled. 

ELLISON,  P.  J.,  concurs.  JOHNSON,  J., 
having  dissented  from  the  original  opinion, 
thinks  a  rehearing  should  be  granted,  but 
concurs  In  what  is  said  concerning  objec- 
tionable language  used  in  motions  for  rehear- 
ing. 
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WOOLWINB  ▼.  MASON  et  aL 
(Supreme  Court  of  Tenneesee.    May  31,  1913.) 

1.  INSUBANCE    ({25*)— FiBE   INSUKA.NCE— Ck>N- 

tbacts  bt  fobeion  insuka.noe  coiifanies 

— Validity. 

Under  Shannon's  Code,  §§  3274-3369,  mak- 
ing it  unlawful  for  any  insurance  company 
to  make  a  contract  of  insurance,  except  as 
authorized  by  law,  and  prescribing  the  terms 
on  which  foreign  insurance  companies  may  be 
authorized  to  do  business  in  the  state,  and 
making  any  person  soliciting  insurance  on  lie- 
half  of  a  foreign  insurance  company  not  com- 
plying with  the  law  guilty  of  a  misdemeanor, 
and  authorizing  licensed  insurance  brokers  to 
place  insurance  with  foreign  companies,  a  con- 
tract of  insurance  made  by  a  foreign  insurance 
company  not  authorized  to  do  business  in  the 
state,  through  an  agent  not  an  insurance  bro- 
ker, IS  unlawful. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  §{  27,  32;    Dec.  Dig.  {  25.*] 

2.  Insubance  (I  25*)— FiBE  Insubance— Un- 
I.AWFUL  CoNTEACTS— Liability  of  Agent. 

Under  Shannon's  Code,  i  3316,  making  an 
agent  personally  liable  on  all  contracts  of  in- 
surance unlawfully  made  by  him  in  behalf  of 
any  insurance  company  not  authorized  to  do 
business  in  the  state,  an  agent  not  a  licensed 
insurance  broker,  who  procures  through  another 
agent  in  a  sister  state  insurance  contracts  from 
foreign  insurance  companies  not  authorized  to 
do  business  in  the  state,  is  liable  to  the  amount 
of  the  policies  so  obtained,  though  insured  knew 
of  the  violation  of  the  law. 

[£2d.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  fl  27,  32;    Dec  Dig.  {  25.*] 

Appeal  from  Chancery  Court,  Shelby  Coun- 
ty; Francis  Fentress,  Cbancellor. 

Suit  by  L.  M.  Woolwlne  against  Carrlngton 
Mason  and  another.  From  a  decree  of  dis- 
missal, complainant  appeals.  Reversed  and 
rendered. 

O.  J.  McSpadden,  of  Memphis,  for  appel- 
lant Henry  Craft,  of  Memphis,  for  appel- 
lees. 

GREEN,  J.  The  property  of  complainant 
was  destroyed  by  Are  on  February  8,  1911. 
He  had  $12,500  of  Insurance  thereon.  Of  this 
amount  $5,000  was  paid  to  him.  He  brought 
this  suit  against  the  defendants,  an  insurance 
firm  In  Memphis  with  whom  he  had  placed 
his  Insurance,  to  recover  111,500.  Complain- 
ant alleged  in  his  bill  that  by  contract  with 
him  said  firm  had  undertaken  to  keep  his 
property  Insured  for  $16,500,  and  bad  In 
fact  only  insured  it  for  $12,500.  He  therefore 
sued  for  $4,000  for  breach  of  this  alleged 
contract,  and  for  $7,500  of  Insurance  actually 
written  for  him  by  defendants,  but  not  paid 
to  him  for  certain  reasons  that  will  hereafter 
appear. 

The  defendants  answered  complainant's 
bill,  denying  all  its  material  averments,  and 
upon  the  hearing  said  bill  was  dismissed  by 
the  chancellor,  and  from  this  decree  com- 
plainant has  appealed. 

From  the  proof  in  this  case,  which  we 
have  orally  discussed,  we  find  that  complain- 
ant has  failed  to  establish  the  existence  of 


any  contract  between  him  and  defendants, 
whereby  the  latter  undertook  to  keep  his 
property  Insured  for  any  specified  amount 

The  decree  of  the  chancellor  was  therefore 
correct  in  so  far  as  it  exonerated  defendants 
from  liability  for  the  difference  between 
the  amount  of  Insurance  written  on  the  prop- 
erty and  the  amount  which  It  was  alleged 
they  had  contracted  to  procure. 

The  disposition  of  the  other  questions  aris- 
ing In  the  case  renders  It  necessary  to  make 
a  somewhat  more  detailed  statement  of  the 
facts. 

The  complainant,  Woolwlne,  owned  and 
operated  a  paper  box  factory  In  the  dty  of 
Memphis  of  the  value  of  about  $30,000,  In- 
cluding plant  and  stodc.  It  appears  that  con- 
cerns of  this  character  are  regarded  as  un- 
desirable risks  by  Insurance  companies,  ow- 
ing to  the  inflammable  nature  of  the  material 
necessary  to  the  conduct  of  such  business. 

It  Is  obvious  from  the  proof  that  the  com- 
plainant had  much  difficulty  In  keeping  these 
premises  Insured  to  the  extent  that  he  desired. 
One  Insurance  agent  with  whom  he  had  for- 
merly done  business  had  declined  to  further 
handle  complainant's  insurance. '  About  font 
years  before  the  destruction  of  this  property, 
complainant,  Woolwlne,  began  doing  business 
with  defendants. 

We  think  the  weight  of  the  proof  is  to  the 
eifect  that  Woolwlne  was  advised  at  the  be- 
ginning of  bis  relations  with  defendants,  and 
throughout  the  existence  of  those  relations, 
that  it  was  Impossible  for  defendants  to  place 
this  Insurance  for  him  with  companies  ad- 
mitted to  do  business  In  the  gtate  of  Ten- 
nessee. 

The  defendants  represented  three  Are  insur- 
ance companies  duly  admitted  to  this  state. 
They  were  able  to  place  about  $3,(XX)  of  in- 
surance for  complainant  In  these  companies, 
but  policies  for  the  remainder  were  obtained 
from  companies  that  had  not  complied  with 
our  laws. 

The  defendants  had  some  connection  or 
acquaintance  with  a  firm  of  Insurance  agents 
or  brokers  In  Chicago,  Shlpman  &  Wayne, 
and  through  this  Chicago  firm  they  secured 
policies  from  various  English  and  American 
companies  on  complainant's  property. 

The  negotiations  with  the  Chicago  brokers 
were  conducted  by  defendants.  The  policies 
of  insurance  were  sent  to  defendants,  deliv- 
ered by  them  to  complainant,  and  the  pre- 
miums collected  by  defendants.  Of  these 
premiums,  defendants  retained  one-third  of 
the  agent's  commissions  for  their  compen- 
sation. 

When  the  flre  occurred,  proofs  of  the  loss 
were  prepared  by  complainant  with  the  as- 
sistance of  defendants,  and  these  proofs  were 
forwarded  through  defendants  to  the  Chicago 
brokers  and  the  several  companies. 

Some  of  these  foreign  companies  paid,  but 
several  of  them,  with  policies  aggregating 
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$7,600,  refused  to  pay,  for  tbe  reason,  as 
alleged  by  them,  that  complainant  had  failed 
to  comply  with  a  certain  promissory  war- 
ranty contained  in  the  various  policies. 

[1]  It  Is  Insisted  by  complainant  that  the 
defendants  are  i>ersonally  liable  to  him  for 
the  amount  of  these  unpaid  policies,  under 
the  provisions  of  chapter  160  of  the  Acts  of 
1895,  which  we  will  now  consider. 

The  act  in  question,  known  as  the  "Ten- 
nessee Insurance  Act,"  was  passed  to  regu- 
late the  business  of  insurance  other  than  life 
and  casualty  insurance  upon  the  assessment 
plan,  and  is  carried  into  Shannon's  Code  at 
sections  3274-3369. 

Referring  to  the  act  by  sections  as  it  ap- 
pears in  Shannon's  Code,  section  3275,  after 
defining  a  contract  of  insurance,  enacts  that 
"it  shall  be  unlawful  for  any  company  to 
make  any  contract  of  insurance  upon  or  con- 
cerning any  property  or  interests  or  lives  in 
this  state,  or  with  any  resident  thereof,  or 
for  any  person,  as  insurance  agent  or  insur- 
ance broker,  to  make,  negotiate,  solicit,  or  in 
any  manner  aid  in  the  transaction  of  such 
insurance,  unless  and  except  as  authorized 
under  the  provisions  of  this  article." 

Section  3292  prescribes  the  terms  upon 
which  insurance  companies  organized  under 
tbe  laws  of  any  other  state  or  government 
shall  be  admitted  and  authorized  to  do  busi- 
ness or  write  contracts  of  insurance  in  this 
state. 

It  la  conceded,  as  stated  above,  that  none 
of  the  companies  writing  the  $7,500  of  insur- 
ance In  controversy  have  complied  with  the 
provisions  of  section  3292. 

Sections  3314  and  3315  are  as  follows: 

"Any  person  who  solicits  insurance  on  be- 
half of  any  insurance  company  not  organized 
under  or  Incorporated  by  the  laws  of  this 
state  until  such  company  has  fully  compiled 
with  all  the  requirements  of  this  article,  and 
until  such  company  has  received  from  the 
Insurance  commissioner  tbe  certificate  of 
authority  to  transact  the  business  of  In- 
surance in  this  state,  or  who  takes  or  trans- 
mits, other  than  for  himself,  any  application 
for  Insurance,  or  any  policy  for  insurance  to 
or  from  such  comimny,  or  who  advertises  or 
otherwise  gives  notice  that  he  will  receive 
or  transmit  the  same,  or  who  shall  receive 
or  deliver  a  policy  of  Insurance  of  any  such 
company,  or  who  shall  examine  or  Inspect 
a  risk,  or  receive,  collect,  or  transmit  any 
premium  or  insurance,  or  make  or  form  any 
diagram  of  any  building  or  buildings,  or  do 
or  perform  any  other  act  or  thing  in  the 
making  with  or  for  any  insurances,  or 
consummating  of  any  contract  of  Insurance 
companies,  other  than  for  himself,  or  who 
shall  examine  into  or  adjust,  or  aid  in  ad- 
Justing,  any  loss  for  or  on  behalf  of  any 
such  insurance  company,  whether  any  such 
acts  shall  be  done  at  the  request  or  instance 
or  by   the   employment  of   such   Insurance 


company,  or  of  or  by  any  broker  or  other 
person,  shall  be  held  guilty  of  a  misdemean- 
or, and,  upon  conviction  by  a  court  having 
Jurisdiction,  shall  be  fined  not  less  than  one 
hundred  dollars  nor  more  than  two  hundred 
dollars,  or  shall  be  Imprisoned  in  the  county 
Jail  not  more  than  thirty  days,  or  both,  in 
the  discretion  of  the  court;  but  nothing  con- 
tained in  this  section  shall  be  applicable  to 
parties  placing  Insurance  in  accordance  with 
the  provisions  of  this  article  authorizing 
insurance  brokers  to  place  insurance  in  for- 
eign companies." 

Section  3315: 

"It  shall  not  be  lawful  for  any  person  or 
persons  to  act  as  agent  or  solicit  risks,  or  In 
any  way,  directly  or  indirectly,  to  transact 
the  business  of  insurance  for  and  in  behalf 
of  any  company,  whether  organized  under 
and  incorporated  by  the  laws  of  this  state 
or  not,  without  obtaining  a  certificate  of  au- 
thority from  the  insurance  commissioner  of 
the  state  so  to  do,  which  certificate  shall 
state  that  said  company  has  fully  complied 
with  all  the  requirements  of  this  article  ap- 
plicable to  such  company.  Whoever  shall, 
directly  or  indirectly,  aid  In  transacting  in- 
surance business  In  any  such  company  with- 
out first  receiving  such  certificate  of  authori- 
ty, or,  having  received  such  certificate  of 
authority,  shall,  after  receiving  from  such 
Insurance  commissioner  notice  of  the  revoca-. 
tlon  thereof,  continue  to  act  as  an  agent  for 
any  such  company,  shall  be  deemed  to  be 
guilty  of  a  misdemeanor,  and,  upon  convic- 
tion by  a  court  having  Jurisdiction,  shall  be 
fined  not  less  than  fifty  dollars  nor  more 
than  one  hundred  dollars ;  but  nothing  here- 
in contained  shall  api>ly  to  insurance  brokers 
doing  business  in  this  state  for  foreign  In- 
surance companies,  as  provided  in  this  ar- 
ticle." 

It  is  obvious  that  the  contracts  of  insur- 
ance procured  from  the  foreign  companies 
through  the  agency  of  defendants  and  the 
Chicago  brokers  were  unlawfully  made  by 
defendants  under  the  provisions  of  this  act 

Sections  3325-3341  prescribe  the  only  meth- 
od in  which  contracts  of  Insurance  can  be 
made  by  or  through  agents  for  noncomply- 
Ing  companies  upon  property  located  in  this 
state.  These  sections  provide  for  Insurance 
brokers  proper,  duly  licensed  under  vari- 
ous restrictions,  placing  insurance  with  for- 
eign companies.  Policies  so  obtained  are 
required  to  be  stamped  "This  company  has 
no  deposits  and  no  agents  In  Tennessee," 
and  many  otlier  things  are  required  of  bro- 
kers undertaking  to  do  this  sort  of  business. 
It  is  not  contended  that  the  defendants  were 
Insurance  brokers  proper,  or  had  complied 
with  the  provisions  of  the  act  of  1895  as  con- 
tained in  sections  3325-3341  of  Shannon's 
Code. 

Unless  he  be  a  broker,  duly  licensed  and 
complying  with  the  provisions  of  these  sec- 
tions of  the  Code,  all  contracts  ot  insurance 
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made  by  any  person,  except  for  himself,  with 
unauthorized  companies,  on  property  In  this 
state,  are  unlawfully  made  by  such  person. 

[2]  Section  3316  of  Shannon's  Code  Is  as 
follows: 

"An  agent  or  person  shall  be  personally 
liable  on  all  contracts  of  Insurance  unlawful- 
ly made  by  or  through  him,  directly  or  in- 
directly, for  or  In  behalf  of  any  insurance 
company  not  authorized  to  do  business  in 
this  state." 

There  is  no  escape  from  the  meaning  of 
this  language.  It  must  be  conceded  that 
tbese  contracts  of  Insurance  procured  for 
complainant  by  the  defendants  were  unlaw- 
fully procured  by  defendants.  Under  the 
language  of  the  statute,  it  makes  no  differ- 
ence that  the  policies  were  obtained  indirect- 
ly through  another  firm  of  Insurance  men  at 
Chicago. 

Under  the  provisions  of  sections  3314  and 
3315  heretofore  quoted,  it  Is  unlawful  for 
an  agent  to  have  any  connection  with  a  con- 
tract whereby  foreign  companies  not  admit- 
ted undertake  to  insure  property  in  this 
state.  Such  a  violation  of  law  renders  the 
agent  liable  to  a  criminal  prosecution,  and 
also,  under  section  3316,  renders  him  finan- 
cially responsible  for  all  such  contracts  of 
insurance. 

We  think  it  can  make  no  difference  that 
complainant  knew  of  this  violation  of  the 
law  by  defendants.  His  knowledge  did  not 
make  their  act  legal,  or  excuse  them  from 
the  statutory  penalties  visited  upon  such  der- 
eliction. 

The  provisions  of  the  statute  are  directed 
against  companies  and  Insurance  agents, 
not  against  policy  holdera    The  act  is  reme- 


dial in  Its  nature,  and  was  designed  for  the- 
protection  of  the  public. 

The  language  of  the  act  Is  that  agents 
making  such  unlawful  contracts  of  insurance 
shall  be  personally  liable  thereon;  that  Is 
to  say,  the  agent  is  liable  as  if  he  were  the 
insurer — as  If  he  Individually  had  written 
the  policy.  There  can  be  no  question  upon 
this  record  that,  viewed  as  an  insurer  upon 
these  several  policies,  defendants  are  liable 
to   the  complainant  for  the  loss  sustained. 

In  Morton  v.  Hart,  88  Tenn.  427,  12  S.  W. 
1026,  this  court  held  an  agent  personally 
liable,  for  writing  a  policy  in  a  foreign  com- 
pany not  admitted  to  do  business  in  Ten- 
nessee, for  a  loss  that  occurred  by  reason  of 
the  company's  insolvency,  although  at  that 
time  there  was  no  statute  Imposing  such  lia- 
bility upon  the  agent  in  express  terms. 

The  courts  of  the  several  states  have  gen- 
erally held  insurance  agents  writing  policies 
In  unauthorized  companies,  liable  for  loss. 
In  some  of  the  states  there  are  statutes  ex- 
pressly rendering  the  agents  liable,  and  in 
some  states  there  are  no  such  provisions. 
See  Burgess  v.  Jackson,  18  App.  Div.  296,  46 
N.  T.  Supp.  326 ;  Latham  v.  Harrod,  71  Kan. 
565,  81  Pac.  214 ;  Hartman  v.  Hollowell,  126 
Iowa.  643,  102  N.  W.  524 ;  Noble  v.  Mitchell, 
100  Ala.  630,  14  South.  581,  25  I*  R.  A.  23S; 
Price  V.  Garven  (Tex.  Civ.  App.)  69  S.  W. 
986. 

A  decree  must  be  entered  here  for  |7,500 
in  favor  of  complainant  against  defendants, 
with  Interest  from  the  date  of  the  filing  of 
complainant's  bill.  The  costs  of  the  case 
will  be  divided. 

Petition  to  rehear  denied. 
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HUBST  T.  WINCHESTER  BANK  et  aL 

(Court  of  Appeals  of  Kentucky.    June  12, 
1913.) 

1.  CONXBACTS   ({  150*)— CONSTBUCTION— WBIT- 
TEN   iNBTBTJKEItT. 

In  construing  a  written  instrument  the 
court  is  not  controlled  altogether  by  the  name 
that  the  parties  have  given  it,  but  will  look 
at  the  paper  itself  and  determine  the  nature 
of  the  instTument  and  enforce  it  although  It 
is  improperly  designated, 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Dec.  Dig.  I  150.*] 

2.  MoBTOAOXS   ({   6*)— CoNSTBUcnow— What 
Constitutes. 

Defendant's  grantee  of  timber  land,  being 
unable  to  pay  the  price  or  put  the  timber  on 
the  market,  secured  advances  from  plaintiffs 
assignees,  and  to  reimburse  them  for  the  mon- 
ey they  advanced  executed  an  instrument  called 
a  mortgage,  which  conveyed  to  them  as  security 
all  the  timber  land,  but  provided  for  the  sale  of 
the  timber  and  the  land  and  a  release  by  the 
mortgagees,  and  further  required  all  proceeds 
from  the  sale  of  the  timber  or  land  to  be  paid 
to  the  mortgagees  for  the  purpose  of  discharging 
the  monthly  pay  roll,  the  expenses  for  hauUng, 
and  the  buance  due  defendant  upon  the  land. 
Held,  that  this  agreement  was  a  mortgage  in- 
stead of  a  contract  of  purchase  and  gave  the 
mortgagees  priority,  the  insertion  of  the  direc- 
tion as  to  the  payment  of  certain  funds  merely 
binding  the  mortgagor  and  not  the  mortgagees; 
hence  the  mortgagees  take  priority  over  persons 
who  did  work  in  reliance  upon  this  agreement. 
[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  f  4;    Dec.  Dig.  {  6.*] 

Appeal  from  Circuit  Court,  Wolfe  Comity. 

Action  by  the  Winchester  Bank  against  Wil- 
liam L.  Hurst  and  others,  in  which  defend- 
ant named  filed  a  counterclaim  and  cross- 
petition.  From  a  Judgment  for  plaintiff,  de- 
fendant Hurst  appeals.    Affirmed. 

J.  J.  C.  Bach  and  Orannis  Bach,  both  of 
Jackson,  J.  M.  Tester,  of  Glllmore,  and  S. 
6.  Sample,  of  Edna,  Tex.,  for  appellant 
O'Rear  &  Williams,  of  Frankfort,  and  A.  F. 
Byrd,  of  Lexington,  for  appellees. 

CARROLL,  J.  In  April,  1908,  C.  H.  Love- 
land  obtained  from  W.  L.  Hurst,  Sr.,  an 
option  on  a  large  number  of  timber  trees, 
and  for  some  reason  not  shown,  as  the  op- 
tion contract  Is  not  a  part  of  tbe  record, 
the  land  on  which  the  trees  stood  was  di- 
vided into  four  boundaries,  numbered  1,  2, 

3.  and  4.  On  June  2,  1909,  a  writing  was 
made  and  entered  into  between  O.  H.  Love- 
land,  of  the  first  part,  and  Day  &  McLin, 
parties  of  the  second  part  This  writing  re- 
cited that:  "In  consideration  of  ten  thou- 
sand dollars  paid  In  cash  by  the  second  to 
the  first  party,  and  the  further  sum  of  five 
thousand  dollars,  to  be  hereafter  paid  and 
loaned  by  the  second  parties  to  the  first 
party  In  monthly  payments  to  be  made  as 
tbe  first  party  manufactures  and  stacks  the 
lumber  on  his  yards,  cut  from  the  timber 
hereinafter  described.  In  sums  sufficient  to 
cover  the  montlily  pay  roll  and  cost  of  opera- 
tion, Including  cutting  and  hauling,  until  the 


sum  of  five  thousand  dollars  has  been  thus 
paid  In  full,  all  of  the  said  money  Including 
the  said  ten  thousand  dollars,  to  bear  In- 
terest at  the  rate  of  six  per  cent  per  annum 
from  the  date  loaned  until  paid,  and  all  of 
said  sums  to  be  due  and  payable  on  or  be- 
fore the  first  day  of  September,  1912,  with 
accrued  interest,  pursuant  to  the  terms  and 
condlttons  hereinafter  stated,  the  first  party 
does  hereby  grant,  bargain,  sell  and  convey 
unto  tbe  second  parties,  th^r  heirs  and  as- 
signs. In  fee  simple,  all  of  the  right,  title  and 
interest  of  the  first  party  in  and  to  the  here- 
inafter described  timber.  «  •  •  To  have 
and  to  hold  all  of  the  above-described  prop- 
erty unto  the  second  parties,  their  heirs  and 
assigns  in  fee  simple,  with  covenant  of  gen- 
eral warranty ;  provided,  however,  that  tbe 
first  party  shall  have  the  right  from  time  to 
time  to  make  sales  of  any  and  all  of  the  lum- 
ber and  other  products  manufactured  from 
said  timber,  or  to  contract  in  advance  for 
same,  and  to  secure  thereon  advancements 
of  money  from  the  purchaser,  all  to  be  sub- 
ject to  said  mortgage  thereon;  and  the  sec- 
ond parties  shall  sign  and  deliver  to  the 
first  party  from  time  to  time  releases  of  such 
lumber  as  may  be  sold  or  contracted  to  be 
sold,  from  the  effect  and  operation  of  said 
mortgage  thereon,  which  shall  be  for  the 
benefit  of  the  purchaser,  and  any  release 
signed  by  either  of  the  second  parties  sign- 
ing the  firm  name  of  Day  &  McLln  shall  be 
a  sufficient  release  of  such  part  of  the  prop- 
erty conveyed  by  this  mortgage  as  therein 
spedfled,  but  to  secure  such  release  the  first 
party  shall  furnish  to  second  parties  a  full 
and  complete  statement  of  the  lumber  or 
other  products  to  l>e  sold  or  contracted  for, 
and  the  terms  of  such  sale  or  contract,  and 
the  amount  of  such  advancements  or  ad- 
vancement to  be  secured  thereon  which  state- 
ment shall  be  subject  to  inspection  and  veri- 
fication by  second  parties  at  first  party's  ex- 
p(>nse,  as  provided  in  the  contract  between 
the  parties  hereto  of  date  June  1,  1909,  re- 
lating to  said  timber,  but  the  second  parties 
shall  within  one  week  from  the  time  they 
are  furnished  with  such  statement  by  first 
party,  make  whatever  inspection  or  verifica- 
tion they  may  desire,  and  execute  and  de- 
liver to  first  party  said  release,  which  re- 
lease shall  authorize  the  purchaser  or  party 
making  advancements  on  said  lumber  to 
make  all  payments  or  advancements  there- 
on by  check  or  draft  payable  to  the  order  of 
Day  &  McLln,  agent's  special  account,  at  the 
Winchester  Bank  In  Winchester,  Kentucky, 
which  checks  or  accounts  shall  be  deposited 
to  said  account  at  said  bank,  which  account' 
shall  be  subject  to  checks  and  drafts,  drawn 
by  Day  &  McLin,  agents,  and  countersigned 
by  first  party,  which  are  drawn  or  made 
payable  for  the  following  purposes,  namely: 
First.  For  the  monthly  pay  roll  and  cost  of 
manufacture  and  delivery  on  cars.  Including 
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cutting  and  hauling,  which  shall  include  In 
said  pay  roll  the  monthly  salary  to  first  par- 
ty of  $150.00  per  month.  Second.  For  the 
imyment  to  W.  L.  Hurst  on  the  balance  due 
him  for  boundaries  or  lots  of  timber  re- 
maining unpaid  for  under  said  option  and 
purchase.  Third.  For  payments  on  said  loan 
made  by  second  parties  to  first  party  above 
referred  to,  and  second  parties'  salary  pro- 
vided for  In  contract  of  even  date  herewith. 
•  •  *  But  this  mortgage  is  on  the  con- 
dition, however,  that,  should  the  first  party 
or  any  one  for  Iiim  well  and  truly  pay  off 
and  discharge  the  said  debts  and  all  Interest 
thereon  secured  by  this  mortgage  when  due, 
then  in  that  event  this  mortgage  shall  be  and 
become  null  and  void;  else  to  be  and  remain 
In  full  force  and  effect." 

In  August,  1909,  Loveland,  for  the  purpose 
of  procuring  another  loan  of  $6,788,  evidenc- 
ed by  several  notes,  and  to  further  secure 
the  payment  of  the  $10,000  referred  to  in 
the  mortgage  of  June  2,  1909,  mortgaged  to 
Day  &  McLin  a  large  quantity  of  lumber  and 
personal  property  under  substantially  the 
same  terms  and  conditions  set  out  in  the 
mortgage  of  June  second. 

On  July  23,  1909,  Loveland  and  the  appel- 
lant, W.  L.  Hurst,  Jr.,  entered  into  a  con- 
tract, by  the  terms  of  which  Hurst  agreed  to 
build  tramroads,  haul  trees  and  lumber,  and 
do  other  things  for  Loveland  in  connection 
with  the  manufacture  of  the  timt>er  he  had 
secured  in  the  option  contract  with  Hurst, 
Sr.,  for  a  stipulated  consideration,  amounting 
to  some  $4,500,  all  of  which  was  paid  by 
Loveland,  except  $1,406. 

It  appears  that  Day  &  McLln  negotiated 
the  note  for  $10,000,  executed  to  them  by 
Loveland,  to  the  Winchester  Bank,  and  in 
1912  the  bank  brought  suit  on  the  note 
against  Loveland,  Day  &  McLin,  and  also  set 
up  the  mortgage  executed  by  Lioveland  to 
Day  &  McLin  to  secure  its  payment,  and 
asked  for  a  Judgment  and  the  enforcement 
of  the  mortgage  lien  on  the  property  therein 
described.  W.  L.  Hurst,  Jr.,  was  also  made 
a  party  defendant  to  this  suit  for  the  pur- 
pose of  requiring  liim  to  assert  any  interest 
he  might  have  in  the  mortgaged  property. 
In  this  suit  Judgment  went  by  default  against 
liOveland,  Day  &  McLln,  and  an  order  was 
made  directing  the  sale  of  a  sufficiency  of 
the  mortgaged  property  to  pay  the  judgment. 
It  further  appears  from  the  judgment  that 
William  L.  Hurst,  Jr.,  had  brought  suit 
against  Loveland  on  his  hauling  contract, 
and  in  that  suit  had  obtained  an  attachment 
which  was  levied  on  some  of  the  property 
covered  by  the  mortgage,  and  the  judgment 
recited  that  the  issues  between  Hurst  and 
the  Winchester  Bank  were  reserved  for 
future  adjudication.  After  tliis  Hurst  filed 
an  answer,  counterclaim,  and  cross-petition, 
in  which  he  asserted  "that  at  the  time  said 
arrangements  and  contracts  were  entered  in- 
to the  defendant  Loveland  had  no  money  or 


means  with  which  to  pay  for  said  timber, 
or  to  have  it  cut  or  liauled  to  his  mill,  or  to 
manufacture  it,  or  transport  it  to  market, 
and  that  the  contracts  above  set  out  were 
entered  into  in  order  that  defendants  Day 
&  McLin  might  advance  to  him  the  necessary 
money  for  said  purpose,  they  to  receive 
therefor  a  large  bonus,  to  wit,  six  thousand 
dollars  in  addition  to  the  six  per  centom 
interest  on  the  money  actually  advanced  by 
them.  He  says  that,  upon  the  execution  of 
these  contracts,  the  defendants  Day  &  Mc- 
Lln became  Interested  in  having  the  timber 
named  in  said  writings  cut  and  hauled  to  the 
mill  of  the  defendant  Loveland,  and  ther« 
manufactured  into  lumber  and  other  forest 
products;  and,  to  enable  the  said  Loveland 
to  do  80,  it  was  stipulated  in  both  of  said 
writings  that  the  funds  arising  from  the 
sale  of  said  lumber  or  other  forest  products 
manufactured  from  said  timber,  or  any  ad- 
vancement received  thereon,  was  to  be  ap- 
plied, first,  to  the  payment  of  said  Loveland's 
monthly  pay  roll  and  cost  of  manufacture 
and  delivery  on  cars,  including  cutting  and 
hauling.  He  says  that  said  stipulation  was 
made  in  said  writing  for  the  benefit  of 
whomsoever  the  defendants  might  employ  to 
cut  and  haul  said  timber  'and  manufacture 
and  transport  it  to  market;  and  that  the 
defendants  Day  &  McLin,  by  accepting  said 
contract  containing  said  stipulation,  im- 
pliedly promised  and  agreed  to  pay  the  com- 
pensation to  whomsoever  said  Loveland 
might  employ  for  said  purpose."  He  further 
set  out  his  hauling  contract  with  Loveland, 
and  averred  that  there  was  due  him  on  ac- 
count of  said  contract  the  sum  before  men- 
tioned, and  that  he  was  entitled  to  be  sub- 
rogated to  the  rights  of  Day  &  McLin,  and 
by  reason  thereof  he  has  a  superior  lien 
upon  the  Iuml)er  manufactured  from  said 
timber  to  secure  the  payment  of  his  debt, 
interest,  and  cost ;  and  the  plaintiff  acquired 
whatever  interest  it  lias  in  or  to  said  lumber, 
with  notice  of  his  lien.  He  further  averred 
"that  by  reason  of  the  said  McLin  and  the 
plaintiff  having  agreed  to  furnish  the  said 
money  with  which  to  pay  for  the  hauling  of 
said  timber,  and  having  received  from  him  a 
valuable  consideration  therefor,  they  be- 
came and  are  liable  to  Iilm  jointly  with  the 
defendant  Loveland  for  the  amount  the  de- 
fendant Loveland  promised  and  agreed  to 
pay  him  for  hauling  said  timber,  to  wit,  $4,- 
500,  and  that  under  the  said  contract  they 
did  furnish  him  the  amount  of  $3,093.73,  so 
paid  by  them  and  the  said  Lioveland,  under 
said  agreements  and  contracts,  and  that 
same  was  the  only  money  furnished  him  by 
tliem  for  that  purpose."  To  this  pleading  a 
general  demurrer  was  sustained,  and  the 
pleading  dismissed.  It  is  from  this  order  of 
the  court  that  Hurst  prosecutes  this  appeal. 
We  have  set  out  at  more  length  than  was 
perhaps  necessary  the  writings  executed  by 
Loveland  to  Day  &  McLln,  and  the  pleading 
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of  appellant  asserting  ,hls  right  to  a  lien 
superior  to  the  Hen  of  Day  &  McLln  on  the 
mortgaged  property;  but  from  tbese  writ- 
ings and  pleadings  it  will  be  seen  tliat  the 
Wlncbester  Bank  contends  that  the  writing 
executed  by  Loveland  to  Day  &  McLdn  on 
Jnne  2d  was  merely  a  mortgage  to  secure 
Day  &  McLin  in  the  payment  of  money  they* 
had  advanced  to  Loveland,  and,  this  being 
so,  their  mortgage  lien  is  superior  to  the 
subsequent   attachment  lien  of  Loveland. 

Upon  the  other  hand.  It  is  Insisted  for  ap- 
pellee Hurst  that  the  writing  between  Love- 
land and  Day  &  McLln,  designated  a  mort- 
gage, was  really  a  contract  of  purchase  and 
sale,  and  that  Loveland,  in  employing  the  ap- 
pellee Hurst  to  do  the  hauling,  was  acting  as 
the  agent  of  Day  &  McLln.  It  Is  further 
Insisted  that.  If  Loveland  was  not  acting  as 
the  agent  of  Day  &  McLin,  the  contract  l>e- 
tween  them  was  made  for  the  benefit  of  ap- 
pellee, and  therefore  be  is  entitled  to  recover 
thereon  in  his  own  name. 

[1,2]  The  writing  between  Loveland  and 
Day  &  McLln,  although  it  recites  a  good 
many  details  touching  the  agreements  be- 
tween them,  was,  we  tblnlc,  merely  a  mort- 
gage to  secure  them  In  the  payment  of  the 
money  they  had  advanced  to  enable  him  to 
carry  out  the  option  contract  under  which 
he  became  the  purchaser  of  tlie  timber.  It 
appears  that  Loveland  had  no  means  of 
performing  this  contract  with  Hurst  He 
was  not  able  to  pay  Hurst  the  purchase 
price  for  the  timber  or  to  put  the  timber  on 
the  market,  and  secured  from  Day  &  McLln 
the  money  that  would  enable  him  to  do  both 
of  these  things.  Under  the  drcumstances, 
the  only  way  In  which  Day  &  McLin  could 
be  reimbursed  for  the  money  they  advanced 
was  in  manufacturing  the  timber  and  having 
the  proceeds  applied  to  the  payment  of  their 
debt  To  accomplish  this  end,  and  at  the 
same  time  protect  themselves,  It  is  apparent 
that  it  was  Important,  under  the  circum- 
stances, that  all  money  received  by  Love- 
land from  the  sale  of  the  timber  should  be 
turned  over  to  them,  and  that  they  should 
advance  such  sums  as  might  be  necessary  to 
defray  the  expense  of  manufacturing  the 
timber.  It  was  for  these  reasons,  we  think, 
that  the  parties  Inserted  in  the  mortgage  the 
conditions  relating  to  the  manner  In  which 
the  proceeds  realized  from  sales  should  be 
accounted  for  and  disposed  of. 

All  of  the  mortgaged  property  was  owned 
by  Loveland,  and  the  manufacture  and  sale 
of  It  was  left  entirely  in  his  hands.  Day  & 
Uclin  were  only  concerned  In  the  disposi- 
tion of  the  proceeds  realized  from  the  sale 
to  the  extent  that  it  might  be  necessary  to 
protect  their  interest  Having  these  views 
of  the  writing  entered  into  between  Love- 
land and  Day  &  McLin,  we  do  not  find  any- 
thing in  its  terms  or  conditions  that  would 
authorize  us  to  say  that  it  is  not  what  it 


purports  to  be — a  mortgage  to  secure  the 
payment  of  a  debt 

We  may  also  observe  that  in  coming  to 
this  conclusion  we  have  kept  in  mind  the 
well-settled  rule  that  a  court,  when  it  comes 
to  construe  a  writing.  Is  not  to  be  controlled 
altogether  by  the  name  that  the  parties  have 
given  it,  but  will  look  to  the  paper  and  de- 
termine for  itself  the  nature  and  quality  of 
the  writing.  If  it  is  in  fact  a  mortgage,  al- 
though it  may  be  called  a  deed,  or  is  in  truth 
a  contract  of  sale  and  purchase,  although  des- 
ignated a  mortgage,  the  court.  While  giving 
due  consideration  to  the  acts  of  the  parties 
in  describing  the  paper,  will  not  permit  in- 
justice or  fraud  to  be  practiced  by  following 
the  title  given  to  the'  paper  by  the  parties, 
but  will  so  construe  It  as  to  carry  out  what 
the  facts  show  was  their  r^al  Intention  in 
its  execution. 

The  contract  entered  Into  between  Love- 
land and  Hurst  relating  to  the  management 
of  the  funds,  and  which  was  Incorporated  in 
the  mortgage,  was  a  matter  entirely  be- 
tween them.  Day  &  MdlJn  were  not  parties 
to  the  contract  between  Loveland  and  Hurst, 
and  it  does  not  appear  that  they  had  any- 
thing to  do  with  the  making  of  this  contract 
It  is  true  that  the  writing  between  Loveland 
and  Day  &  McLln  provided  that  the  proceeds 
of  timl)er  sold  should  be  applied,  among  oth- 
er things,  to  defraying  the  expense  of  cut- 
ting and  hauling  the  timber ;  but  this  clause, 
as  we  have  indicated,  seems  to  have  been  in- 
serted for  the  purpose  of  showing  what  dis- 
position should  be  made  of  the  money  as  be- 
tween them,  and  not  with  the  view  of  giv- 
ing laborers  any  lien  superior  to  the  mort- 
gage lien  or  binding  In  any  manner  Day  & 
McLln  for  the  payment  of  their  wages. 

The  parties  to  this  mortgage  contract  had 
the  right  to  agree  among  themselves  as  to 
how  the  proceeds  realized  from  a  sale  of  the 
mortgaged  property  should  be  applied,  and 
this  arrangement  was  for  their  benefit  alone. 
The  contract  was  not  made  for  the  benefit 
of  Hurst  or  others  who  might  be  employed 
by  Loveland  In  manufacturing  timber.  In 
short,  our  conclusion  that  this  writing  was 
merely  a  mortgage  disposes  adversely  of  all 
the  contentions  made  by  appellee  and  estab- 
lishes that  the  debt  of  the  mortgagees  must 
be  first  satisfied  before  Hurst  can  subject 
any  of  the  mortgaged  property  to  the  pay- 
ment of  the  debt  due  to  him  by  Loveland. 

Wherefore  the  judgment  is  affirmed. 


ILLINOIS  CENT.  R.  CO.  V.  COMMON- 
WEALTH, 
(Court  of  Appeals  of  Kentucky.    June  12, 1913.) 

1.  COMMEBCE  (§  62*)— CaBBIAGK  OF  PASSEN- 
GERS—STOPPING  Trains  at  Stations— Stat- 
UTOKT  Provisions. 

Act  March  19,  1912  (Laws  1012,  c.  128). 
requiring  all  corporations,  companies,  or  in- 
dividuals operating  railroads  to  cause  all  pas- 
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aenger  trains  to  stop  at  eyeTj  point  or  station 
where  there  is  located  any  'state  penitentiary, 
so  far  as  it  requires  the  stopping  of  fast  inter- 
state night  trains  at  a  place  of  about  1,000  in- 
habitants, at  which  three  trains  each  way  are 
already  stopped  every  day,  and  within  one  mile 
of  which  such  night  trains  now  stop,  is  an  in- 
valid interference  with  interstate  commerce. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Cent.  Dig.  §  81 ;    Dec.  Dig.  §  62. •] 

2.  Raileoads  (§  227*)  —  Cabbiaqe  or  Pas- 
SENGEBs— Stopping  at  Stations  —  Statu- 

TOBT  PbOVISIONS. 

The  provision  of  Act  March  19,  1912 
(Laws  1912,  c.  ,128),  that  corporations,  com- 
panies, or  individuals,  in  complying  with  its 
requirement  that  nil  passenger  trains  shall  stop 
at  stations  at  which  penitentiaries  are  located, 
shall  not  curtail  the  service  which  it  is  now 
rendering  any  other  point  or  station  within 
such  county,  but  shall  continue  to  render  the 
same  service  thereat  as  it  may  now  be  render- 
ing, is  invalid,  since,  while  the  Legislature  may 
require  railroads  to  furnish  reasonable  facili- 
ties, it  cannot  for  all  time  require  the  stopping 
of  all  trains  at  a  station,  although  the  necessity 
for  such  stop  has  long  since  passed  away. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  i  741;   Dec  Dig.  §  227.*] 

3.  Statutes  (I  64*)  —  Partial  Invaliditt— 
Effect. 

When  the  invalid  part  of  a  statute  may  be 
separated  from  the  valid  part,  so  much  as  is 
valid  may  be  sustained;  but  when  the  invalid 
part  is  of  the  substance  of  the  act,  and  it  may 
be  presumed  that  the  Legislature  would  not 
have  passed  the  act  at  all  without  such  invalid 
part,  the  whole  act  is  invalid. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  i§  58-66,  195;    Dec.  Dig.  S  64.*] 

4.  Statutes   (S   64*)— Pabtial  Invalidity- 
Effect. 

The  provision  of  Act  March  19,  1912  (Laws 
1912,  c.  128),  prohibiting  railroads,  in  carrying 
out  its  provisions  as  to  stopping  passenger 
trains  at  stations  where  penitentiaries  are  locat- 
ed, to  curtail  the  service  now  being  rendered  any 
other  station  within  the  county,  and  providing 
that  they  shall  continue  to  render  the  same  serv- 
ice in  such  county  as  is  now  being  rendered, 
is  of  the  essence  of  the  act  and  inseparable  from 
its  other  provisions. 

[Ed.  Note. — For  other  cases,  see  Statutes, 
Cent.  Dig.  S$  58-66,  195;   Dec.  Dig.  §  64.»] 

Appeal  from  Circuit  Court,  Lyon  County. 

The  Illinois  Central  Railroad  Company  was 
convicted  of  a  violation  of  law,  and  It  ap- 
peals.   Reversed  and  remanded. 

John  C.  Qates,  of  Princeton,  Trabue,  Doo- 
lan  &  Cox,  of  Louisville,  and  Blewett  Lee 
and  C.  L.  Slvley,  both  of  Chicago,  III.,  for  ap- 
pellant James  Garnett,  Atty.  Gen.,  and 
Overton  S.  Hogan,  Asst  Atty.  Gen.,  for  the 
Commonwealth. 

HOBSON,  O.  J.  [1]  An  act  approved 
March  19,  1912,  provides  aa  follows:  "That 
hereafter  any  corporation,  company,  or  In- 
dividual operating  a  railroad  In  the  state  of 
Kentucky  shall  cause  to  stop  all  trains  car- 
rying passengers  over  such  road  at  every 
point  or  station  [on]  said  road  where  there 
Is  located,  or  may  be  hereafter  located,  any 
state  penitentiary.  And  all  such  corpora- 
tions, companies,  or  Individuals  shall  Immedi- 
ately after  this  law  goes  Into  effect,  publish 


its  schedule,  setting  ont  for  the  benefit  of  the 
public  all  changes  required  by  the  operation 
of  this  act.  No  such  corporation,  company 
or  Individual  shall,  In  carrying  out  the  pro- 
visions of  this  law  curtail  the  service  it  may 
be  now  rendering  any  other  point  or  station 
within  any  county  within  which  may  be  lo- 
cated such  public  Institution  of  the  common- 
wealth, but  It  shall  continue  to  render  the 
same  service  in  such  counties  as  it  may  be 
now  rendering.  Any  corporation,  company 
or  Individual  violating  any  of  the  provisions 
of  this  act,  shall  upon  conviction,  be  fined 
not  less  than  two  hundred  dollars  nor  more 
than  five  hundred  dollars  for  each  offense." 
Acts  1912,  p.  458. 

On  July  7,  1912,  T.  C.  Stone  at  Eddyvllle 
purchased  a  round-trip  ticket  from  Eddy- 
vllle to  Paducah  and  return.  He  went  to 
Paducah,  and  on  his  return  to  Eddyvllle 
boarded  train  No.  104,  which  Is  a  fast  inter- 
state passenger  train  not  scheduled  to  stop  at 
Eddyvllle.  He  was  required  to  leave  at  Kut- 
tawa,  a  station  west  of  Eddyvllle.  He  waited 
at  Kuttawa  10  or  15  minutes  for  a  local  pas- 
senger train  which  followed  train  No.  104, 
and  was  taken  on  It  from  Kuttawa  to  Eddy- 
vllle, arriving  there  about  15  minutes  later 
than  he  would  have  arrived  If  he  bad  been 
permitted  to  travel  to  his  destination  on  train 
No.  104.  The  grand  Jury  at  Its  following 
term  indicted  the  railroad  company  for  fall- 
ing and  refusing  to  stop  the  train  at  Eddy- 
vllle. The  defendant  demurred  to  the  Indict- 
ment; its  demurrer  was  overruled.  The  case 
was  then  heard  before  a  Jury,  who  found 
the  defendant  guilty,  and  fixed  Its  fine  at 
$200.  The  railroad  company  appeals  from 
the  judgment  entered  on  the  verdict 

Eddyvllle  Is  the  county  seat  of  the  county, 
and  a  branch  penitentiary  Is  located  there; 
but  for  a  number  of  years  the  through  night 
trains  have  stopped  at  Kuttawa,  not  at  Eddy- 
vllle. These  trains  are  known  as  No.  103, 
west  bound,  and  No.  104,  east  bound:  They 
arrive  at  Eddyvllle  at  8:17  a.  m.  and  2:17 
a.  m.,  respectively.  The  company  maintains 
no  night  office  at  Eddyvllle.  The  following 
trains  stop  at  EddyviUe:  "No.  122,  east 
bound,  stopping  at  Eddyvllle  at  0K)3  a.  m. 
No.  102,  east  bound,  stopping  at  Eddyvllle, 
12:18  p.  m.  No.  136,  east  bound,  stopping  at 
Eddyvllle,  4:43  p.  m.  No.  135,  west  bound, 
stopping  at  Eddyvllle,  7:41  a.  m.  No.  121, 
west  bound,  stopping  at  Eddyvllle,  3K)6  p.  m. 
No.  101,  west  bound,  stopping  at  Eddyvllle, 
5:17  p.  m." 

It  will  be  observed  that  by  the  act  the 
railroad  company  Is  required  to  stop  all  its 
passenger  trains  at  every  point  or  station  on 
the  road  where  any  state  penitentiary  is  lo- 
cated, without  regard  to  the  number  of  other 
trains  stopping  dally  at  such  point,  and  not- 
withstanding the  fact  that  the  trains  which 
stop  at  such  point  are  sufficient  for  the  rea- 
sonable accommodation  of  the  traveling  pub- 
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lie.  It  will  also  be  observed  tbat  by  the  act 
tbe  company  Is  not  permitted  to  cnrtall  the 
service  it  was  at  the  time  rendering  any  oth- 
er point  or  station  within  the  same  county, 
and  was  required  to  continue  to  render  the 
same  service  in  such  counties  as  it  was  then 
rendering,  without  regard  to  the  necessity 
for  such  service  or  the  needs  of  the  travel- 
ing public.  Is  such  an  act  valid  when  ap- 
plied to  a  train  engaged  in  Interstate  com- 
merce? In  Cleveland,  eta,  R.  B.  Go.  r.  Ill- 
inois, 177  U.  S.  514,  20  Sup.  Ct  722,  44  L.  Ed. 
868,  the  United  States  Supreme  Court  had 
before  it  a  statute  of  the  state  of  Illinois 
which  required  every  train  to  stop  at  all 
county  seats,  and  the  company  had  refused  to 
stop  at  a  county  seat  a  fast  train  running 
between  St  Louis  and  New  York.  The  court 
said:  "The  question  broadly  presented  In 
this  case  Is  this:  Whether  a  state  statute 
la  valid  which  requires  every  passenger 
train,  regardless  of  the  number  of  such  trains 
passing  each  way  daily  and  of  the  character 
of  the  traffic  carried  by  them,  to  stop  at 
every  county  seat  through  which  such  trains 
may  pass  by  day  or  night,  and  regardless, 
also,  of  the  fact  whether  another  train  des- 
ignated especially  for  local  traffic  may  stop 
at  the  same  station  within  a  few  minutes 
before  or  after  the  arrival  of  the  train  in 
question?''  The  court  then  proceeded  to 
show  tbat  the  railroad  company  furnished  a 
sufficient  number  of  regular  passenger  trains 
to  accommodate  the  business  along  the  road, 
and  held  the  act  invalid. 

In  Miss.  B.  B.  Oom'n  v.  Illinois  Central  B. 
B.  Co.,  203  U.  S.  33S,  27  Sop.  Ct  90.  SI  L. 
Ed.  209,  the  court  reviewed  its  previous 
opinions  on  the  subject  and  adhered  to  the 
same  conclusion.  In  that  case  it  said:  "In 
reviewing  statutes  of  this  nature,  and  also 
orders  made  by  a  state  railroad  commission, 
it  frequently  becomes  necessary  to  examine 
the  facta  upon  which  they  rest  and  to  deter- 
mine from  such  examination  whether  there 
has  been  an  unconstitutional  exercise  of 
power  and  an  illegal  interference  by  the 
state  or  Its  commission  with  the  interstate 
commerce  of  the  railroad.  Whether  there 
has  or  not  been  such  an  Interference  is 
a  question  of  law  arising  from  the  facts." 

In  Atlantic  Coast  Line  v.  Wharton,  207 
U.  8.  328,  28  Sup.  Ct  121,  62  L.  Ed.  230, 
where  the  facts  were  not  unlike  these  here, 
the  court  said:  "Without  stopping  to  consid- 
er whether,  in  view  of  the  character  of  the 
trains  to  which  the  order  before  us  related. 
It  would  not  result  that  the  order  complained 
of  was  a  direct  regulation  of  interstate  com- 
merce, and  testing  the  subject  by  the  local 
facilities  at  the  station  at  which  the  trains 
were  ordered  to  stop,  we  think  the  railroad 
company  in  this  case  has  furnished  such  rea- 
aonable  accommodations  to  the  people  at  Lat- 
ta  as  it  can  be  fairly  and  properly  called 
upon  to  give,  and  the  order  to  stop  these 
trains  is  therefore  not  a  valid  one." 
167  8.W 


In  Hemdon  v.  Chicago,  etc.,  B.  R.  Co.,  218 
TJ.  S.  135,  30  Sup.  Ct  633,  64  L.  Ed.  970,  the 
court  reviewing  its  previous  decisions,  thus 
summed  them  up:  "The  principle  to  be  de- 
duced from  these  cases  is  that  where  a 
railroad  company  has  already  provided  ample 
facilities  for  the  adequate  accommodatlou  of 
the  traveling  public  such  as  may  be  proper 
and  reasonable  at  any  given  point  and  oper- 
ates Interstate  commerce  trains,  carrying  pas- 
sengers through  the  same  places,  at  which 
such  interstate  trains  do  not  stop,  a  state 
regulation  which  requires  the  stopping  of 
such  Interstate  trains  in  addition  to  ample 
facilities  already  provided,  to  the  detriment 
and  hindrance  of  interstate  traffic,  is  an  iin- 
lawful  regulation  and  burdoi  upon  interstate 
commerce." 

As  Eddyville  is  a  place  of  only  about  1,000 
people,  and  six  trains  stop  there  every  day, 
three  east  bound  and  three  west  bound,  it 
cannot  be  said  that  the  railroad  company  is 
failing  to  furnish  reasonable  facUitieB  for 
the  traveling  public  without  also  stopping 
two  fast  night  trains  at  that  point  Any 
one  wishing  to  take  these  trains  can  take 
them  at  Kuttawa,  which  is  only  about  a  mile 
away,  and  under  the  rulings  of  the  Supreme 
Court  it  most  be  held,  as  a  matter  of  law, 
that  the  act  requiring  the  two  fast  night 
trains  to  stop  there  is  invalid. 

[2-4]  In  addition  to  this  the  provision  of 
the  act  requiring  the  railroad  company  to 
continue  to  render  the  same  service  in  that 
county  as  it  was  rendering  at  other  stations 
before  the  act  took  effect  is  clearly  invalid. 
The  purpose  of  this  provision  is  not  difficult 
to  see.  The  act  was  designed  to  require  all 
trains  to  stop  at  EddyvUle,  and  it  was  de- 
sired to  continue  the  stop  at  Kuttawa;  for  no 
other  reason  can  be  assigned  for  limiting  the 
scope  of  the  act  to  stations  in  the  same  coun- 
ty. The  Legislature  may  require  railroads  to 
furnish  reasonable  facilities,  but  it  cannot 
require  it  for  all  time  to  continue  stopping 
all  its  trains  at  a  station,  although  the  neces- 
sity for  such  a  stop  has  long  since  passed 
away.  When  the  invalid  part  of  a  statute 
may  be  separated  from  the  valid  part  so 
much  as  is  valid  may  be  sustained;  bat 
when  the  part  that  is  invalid  is  of  the  sub- 
stance of  the  act  and  it  may  be  presumed 
that  the  Legislature  would  not  have  passed 
the  act  at  all  but  for  the  invalid  part  the 
whole  act  is  invalid.  Here  the  continuance 
of  the  stops  then  being  made  is  of  the  essence 
of  the  act;  for  without  this  the  railroad 
company  could  simply  have  changed  its  stop 
from  one  station  to  the  other.  But  the  pur- 
pose of  the  act  was  to  require  it  to  stop  at 
both  stations. 

We  therefore  conclude  that  the  act  la  in- 
valid, and  tbat  the  circuit  court  under  the 
evidence,  should  have  instructed  the  Jury 
peremptorily  to  find  for  the  defendant 

Judgment  reversed,  and  cause  remanded 
for  farther  proceedings  conslatent  herewith. 
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BRACKET  T.  MODERN   BROTHERHOOD 
OF  AMERICA. 

(Court  of  Appeals  of  Kentucky.    June  12, 
1918.) 

1.  iNStTBANCE  (§   726*)— CONBTBTJCTION. 

The  language  of  insurance  contracts,  being 
selected  by  the  insurer,  should  be  construed 
against  him,  and  recover;  on  the  contract  will 
not  be  denied  unless  required  by  the  terms  of 
the  contract  as  naturally  construed. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  §S  1870-1872 ;   Dec  Dig.  i  726.*] 

2.  Insurance  (§  748*)— Mutual  Benefit  As- 
sociation— By-Laws. 

A  certificate  of  insurance  issued  to  pl^in- 
tiCTs  husband  by  a  mutual  benefit  association, 
whose  by-laws  provided  that  the  certificate  of 
any  member  engaged,  or  who  should  subsequent- 
ly engage,  in  the  manufacture  or  sale  of  in- 
toxicating liquors  as  a  beverage,  in  the  capacity 
of  proprietor,  stockholder,  agent,  or  employe, 
should  be  null  and  void,  is  not  invalidated  be- 
cause insured  accepted  employment  in  a  gov- 
ernment warehouse  where  aged  whisky  was 
bottled  in  bond;  his  duties  being  to  put  labels 
on  the  whisky  as  bottled,  and  it  appearing  that 
no  liquor  was  manufactured  on  the  premises, 
and  that  the  employes  were  not  allowed  to  in- 
dulge in  the  liquor. 

[EJd.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  U  1893,  1894;    Dec.  Dig.   §  748.* 

Pop  other  definitions,  see  Words  and  Phrases, 
ToL  8,  pp.  2392-2394,  vol.  8,  pp.  7649-7651^ 

8.  Insusancb  (§  825*)— Mutual  Benefit  Ab- 
sociATioN— Actions— JuBY  Question. 

In  an  action  on  an  insurance  certificate 
issued  by  a  mutual  benefit  association,  the 
question  whether  insured  was  in  good  health 
when  he  procured  reinstatement  of  the  policy 
by  paying  an  overdue  premium  held  for  the 
jury. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  e  2009;    Dec.  Dig.  {  828.*] 

4.  Estoppel    (|§   110,    115*)— Pleadino— Ne- 
cessity. 

An  estoppel  must  be  pleaded,  and  evidence 

thereof  cannot  be  received  under  a  traverse. 
[Ed.    Note. — For   other   cases,    see    Estoppel, 

Cent   Dig.   {§   300.   305;    Dec.  Dig.    H   110, 

Appeal  from  Circuit  Court,  Lincoln  County. 

Action  by  Ora  Bracket  against  the  Modern 
Brotherbood  of  America.  From  a  Judgment 
for  defendant,  plaintiff  appeals.  Reversed 
and  remanded. 

J.  N.  Saunders,  of  Stanford,  for  appel- 
lant J.  B.  Paxton,  of  Stanford,  and  Spar- 
row, Page  &  Rea,  of  Kansas  City,  Mo.,  for 
appellee. 

HOBSON,  O.  J.  Ora  Bracket  brought  this 
suit  against  the  Modem  Brotherhood  of 
America  to  recover  |1,000,  the  amount  of  a 
certificate  held  by  her  husband  In  the  order. 
The  order  by  Its  answer  pleaded.  In  sub- 
stance, that  the  by-laws  of  the  order  tvovlde 
as  follows:  "The  certificate  of  any  beneficial 
member  of  this  society,  who  Is  now  engaged 
In  the  manufacture  or  sale  of  malt,  spiritu- 
ous or  vinous  liquors  as  a  beverage.  In  the 
capacity  of  proprietor,  stockholder,  agent  6i 
employ^,  is  hereby  declared   to   be,   and  is 


hereby  made,  absolutely  null  and  void,  and 
no  payment  made  by  such  person  of  any 
dues,  or  assessments  of  any  character,  or 
for  any  purpose,  to  the  secretary,  or  other 
officer  of  the  subordinate  lodge  of  which  he 
or  she  Is  a  member,  or  to  the  supreme  secre- 
tary, or  any  officer  of  the  supreme  lodge, 
shall  have  the  effect  of  waiving  such  for- 
feiture or  reinstating  such  certificate  holder 
to  any  rights,  benefits  or  privileges  as  a 
member  of  this  society.  Should  any  per- 
son who  is  now  or  who  shall  hereafter  be- 
come a  member  of  this  society,  engage  in 
the  manufacture,  or  sale,  of  malt,  spirituous 
or  vinous  liquors  as  a  beverage  in  the  capaci- 
ty of  proprietor,  stockholder,  agent  or  em- 
ploye, or  be  convicted  of  a  felony  after  be- 
ing adopted  into  this  society,  he  shall  there- 
by, by  reason  of  said  facts,  forfeit  all  rights 
as  a  member  of  this  society,  and  his  cer- 
tificate shall  thereby  become  absolutely  null 
and  void,  without  any  action  on  the  part  of 
his  subordinate  lodge,  the  supreme  lodge,  or 
by  this  society,  or  any  of  the  officers  there- 
of ;  and  the  payment  by  such  member  of  any 
dues  or  assessments  therafter,  or  the  ac- 
ceptance thereof  by  the  officers  of  his  sub- 
ordinate lodge  or  of  the  supreme  lodge  or  of 
this  society,  shall  not  have  the  effect  of 
waiving  such  forfeiture  or  reinstating  such 
person  to  any  rights,  benefits  or  prlrileges  as 
a  member  of  this  society." 

It  also  alleged  that  the  plalntMTs  hus- 
band, Isaac  Bracket,  was  not  a  farmer  at  the 
time  of  his  application  as  stated  by  him 
therein,  but  was  then  engaged  in  the  manu- 
facture of  spirituous  liquors  as  a  beverage 
in  the  capacity  of  agent  or  employ^,  and 
that  he  continued  in  this  occupation  from 
that  time  until  his  death.  The  certificate 
was  Issued  on  September  21,  1909.  Bracket 
died  on  July  23,  1911.  The  allegations  of 
the  answer  as  to  Bracket's  occupation  were 
denied  by  the  reply.  On  the  trial  of  the 
case,  J.  W.  West  testified  that  Bracket  com- 
menced working  In  a  bottling  factory  in  the 
fall  of  1905,  and  worked  there  constantly 
from  that  time  until  his  death,  except  when 
they  would  lay  off  for  a  month  or  two. 
Bracket  was  the  man  that  attended  to  emp- 
tying the  whisky  out  of  the  barrels  into 
the  tank;  helped  about  bottling  it  These 
duties  he  said  were  necessary  for  the  sale 
of  the  whisky.  Henry  Traylor  owned  the 
distillery  and  leased  it  to  Paxton  Bros., 
who  did  business  under  the  name  of  the 
Edgewood  Distilling  Company.  He  did  not 
know  whether  Bracket  was  working  for  the 
bottling  company  on  September  20,  1909; 
he  might  have  laid  off;  If  he  was  not  there 
he  was  laid  off.  He  did  not  know  whether 
the  bottling  house  was  running  on  that  date. 
Ora  Bracket  testified  that  on  September  21, 
1909,  her  husband  was  a  farmer  working  for 
Mr.  Dorst;  that  he  worked  for  Dorst  for 
about  two  weeks,  and   when  he  ceased  to 
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work  for  Dorat  he  worked  on  the  conrthonse, 
and  when  he  got  through  there  went  back 
to  the  bottling  house ;  when  he  joined  the  so- 
ciety he  was  stacking  hay  for  Dorst  He 
had  been  working  at  the  bottling  bouse  be- 
fore he  went  to  work  for  Dorst;  he  worked 
there  for  about  six  years;  he  worked  at  the 
courthouse  about  two  months,  then  went 
back  to  the  bottling  house.  E.  H.  Moeller 
teetlfled  that  he  was  foreman  at  the  bottling 
house;  came  there  July  6,  1910;  that  Bracket 
worked  for  blm  from  that  time  continuously 
up  to  his  death;  that  he  did  all  the  work 
pertaining  to  the  bottling  of  whisky,  and 
his  work  was  mostly  putting  on  labels,  etc.; 
this  was  necessary,  he  said,  to  put  the  liq- 
uor on  the  market  The  work  was  done  in 
a  United  States  goyernment  warehouse  op- 
erated under  the  supervision  of  the  govern- 
ment and  was  a  place  where  the  sale  of  liq- 
uor was  not  tolerated  or  indulged  In  by 
the  employes;  everything  in  connection  with 
the  whisky  was  under  the  supervlBion  of 
the  federal  government  Bracket  did  not 
handle  the  whisky  until  four  years  after  it 
was  made,  when  it  was  put  In  bottles.  On 
this  evidence  the  circuit  court  instructed  the 
Jury  peremptorily  to  find  for  the  defendant ; 
and,  the  plaintlfTs  petition  having  been  dis- 
missed, she  appeals. 

It  will  be  observed  that  by  the  by-laws  the 
certificate  of  a  member  was  void  if  he  was 
"engaged  in  the  manufacture  or  sale  of  malt, 
spirituous  or  vinous  liquors  as  a  beverage  in 
the  capacity  of  proprietor,  stockholder,  agent 
or  employe."  It  is  clear  from  the  proof  that 
the  deceased  was  not  engaged  in  the  sale 
of  malt,  spirituous,  or  vinous  liquors  as  a 
beverage.  The  only  question  to  be  determin- 
ed is.  Was  he  engaged  in  the  manufacture 
of  spirituous  liquors  as  a  beverage?  He  was 
employed  at  the  bottling  house;  the  work 
was  done  in  a  United  States  government 
warehouse  operated  under  the  supervision  of 
the  government  The  wlilsky  was  not  bot- 
tled until  four  years  after  it  was  made,  and 
It  was  then  bottled  under  the  supervision  of 
the  government  Bracket's  duties  were  to 
attend  to  emptying  the  whisky  out  of  the 
barrels  into  the  tanks;  he  helped  about  bot- 
tling it ;  and  his  work  was  mostly  putting  on 
labels,  etc. 

[1, 2]  It  is  a  sound  rule  that  the  language 
of  insurance  contracts,  being  selected  by  the 
insurer,  sliall  be  construed  against  him,  and 
that  a  recovery  on  the  contract  will  not  be 
denied  the  insured  unless  required  by  the 
terms  of  the  contract  naturally  construed. 
The  United  States  government  taxes  the 
manufacture  of  whisky  at  so  much  per  gallon. 
When  the  whisky  Is  made  and  put  into  bar- 
rels, it  is  placed  in  a  government  warehouse, 
and  may  remain  there  for  a  number  of  years. 
The  tax  on  it  is  paid  when  it  is  taken  out 
of  the  warehouse,  or  when  the  period  for 
which  It  may  remain  in  the  bonded  ware- 
house has  expired.    In  the  case  at  bar  the 


whisky  had  been  manufactured  and  placed  in 
the  warehouse,  and  four  years  afterwards 
the  owners,  instead  of  selling  it  In  barrels, 
had  the  whisky  placed  in  bottles  before  sell- 
ing it  Much  whisky  is  sold  in  barrels.  The 
business  of  bottling  whisky  in  bond  had 
much  increased  of  late  years  from  the  fact 
that  much  rectified  whisky  is  on  the  market; 
and  that  wliisky  that  is  bottled  in  bond  and 
stamped  by  the  government  cannot  be  recti- 
fied whisky.  The  bottling  of  whisky,  how- 
ever, is  not  confined  to  the  distiller  who  man- 
ufactures It;  it  may  be  bottled  by  others; 
and  the  fact  that  it  U  botUed  by  the  distiller 
does  not  change  the  nature  of  the  business. 
We  do  not  thli^  that  the  employes  in  this 
bottling  house,  who  were  putting  whisky  in 
bottles  four  years  after  it  was  made,  can 
fairly  be  said  to  have  been  engaged  in  the 
manufacture  of  spirituous  liquors  as  a  bev- 
erage, for  the  whisky  was  a  completed  prod- 
uct when  placed  in  the  barrels,  and  much  of 
it  is  in  fact  sold  in  that  way.  Certainly  the 
man  who  washed  the  bottles  before  the  whis- 
ky was  put  in  them,  or  who  ran  the  machine 
by  which  the  bottles  were  corked,  would  not 
be  said  to  be  engaged  in  the  manufacture  of 
spirituous  liquors  as  a  beverage,  and  we  do 
not  see  that  Bracket  can  be  distinguished 
from  either  of  these.  He  was  simply  helping 
to  put  in  bottles  the  whisky  which  liad  been 
made  four  years  before,  and  had  been  for 
four  years  lying  in  a  warehouse.  The  fact 
the  work  was  done  at  a  distillery,  and  not 
somewhere  else,  does  not  change  the  char- 
acter of  the  employment  When  the  insured 
has  taken  out  insurance  and  paid  Us  assess- 
ments in  good  faith,  he  should  not  be  denied 
a  recovery  on  his  policy,  unless  the  language 
of  the  policy,  fairly  construed,  was  sufficient 
to  put  him  on  notice  of  the  restriction;  and 
in  a  matter  of  doubt  the  doubt  should  be  re- 
solved in  favor  of  the  insured.  We  therefore 
conclude  that  the  deceased  was  not,  under 
the  evidence,  engaged  in  the  manufacture  of 
spirituous  liquors  as  a  beverage,  and  that 
the  court  should  not  have  instructed  the  jury 
peremptorily  to  find  for  the  defendant  on  this 
ground. 

[3]  The  defendant  by  its  answer  pleaded, 
in  substance,  that  it  was  stipulated  in  the 
contract  that  the  insured  should  pay  his  as- 
sessments in  each  calendar  month,  and  that 
if  be  failed  to  pay  his  certificate  became 
void;  that  any  member  suspended  for  the 
nonpayment  of  his  assessments  might  be  re- 
instated by  the  payment  within  60  days  of 
his  dues,  provided  he  was  in  good  health  at 
the  time  of  bis  reinstatement;  that  the  de- 
ceased failed  to  pay  his  assessments  in  the 
month  of  June,  and  that  he  paid  them  on 
July  2d,  and  was  reinstated,  but  that  at  that 
time  he  was  uot  in  good  health,  but  was  suf- 
fering from  the  disease  which  afterwards  re- 
sulted in  his  death.  The  plaintifC  by  her 
reply  denied  that  the  insured  was  not  in 
good  health  when  he  paid  the  assessment  and 
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was  reinstated,  or  that  he  was  then  suffer- 
ing with  the  disease  from  which  he  died. 
The  proof  on  the  trial  by  his  wife  was  that 
he  was  taken  sick  on  July  6th.  The  proof 
for  the  company  by  a  physician  was  that  the 
deceased  consulted  him  on  July  2d,  but  the 
physician's  evidence  is  not  clear  as  to  the 
cause  of  this  consultation.  Under  the  evi- 
dence, the  question  should  have  been  submit- 
ted to  the  Jury. 

[4]  It  is  Insisted  for  the  appellant  that  the 
defendant  waived  its  right  of  forfeiture  for 
nonpayment  of  assessments  because  Its  ens* 
tcHn  was  to  receive  the  stipulated  payments, 
though  made  after  the  time  required  by  the 
contract,  and  that  It  Is  therefore  estopped 
from  enforcing  the  forfeiture,  although  the 
deceased  was  not  In  good  health  when  he 
made  the  payment  But  an  estoppel  must 
be  pleaded;  matter  in  estoppel  cannot  be 
given  in  evidence  under  a  traverse.  On  the 
return  of  the  case  the  plaintiff  will  be  al- 
lowed to  amend  her  reply  if  she  desires  to 
do  so. 

Judgment  reversed,  and  cause  remanded 
for  further  proceedings  consistent  herewith. 


OAIjDWBIiL  &  DRAKE  t.  PIERCE. 

(Court  of  Appeals  of  Kentucky.    June  10, 
1913.) 

1.  CONTBACTB    ({    850*)— COMPMJSATIOH— EVI- 
DKNOB— SUFnOIENCT. 

'  In  an  action,  by  a  subcontractor  against 
the  main  contractor  for  balances  due  on  sev- 
eral building  contracts,  evidence  held  sufficient 
to  show  that  on  the  W.  contract  a  payment 
claimed  by  defendant  had  not  been  made,  that 
on  the  H.  contract  an  overpayment  claimed  by 
defendant  bad  not  been  made,  and  that  on  the 
P.  contract  there  was  no  balance  due  to  plain- 
tiff. 

PUd.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  {{  1819-1823;    Dec.  Dig.  i  350.»] 

2.  CoNTBACTs  (§  284*)— Building  Contkacts 
—Decision  of  Abchitbct. 

Under  building  specifications  providing  that 
any  discrepancy  therein  must  be  referred  to  the 
architect  for  correction,  and  that  his  decision 
and  that  of  the  construction  board  should  be 
binding  on  the  contractor,  the  decision  of  the 
architect  and  the  construction  board  that  cer- 
tain items  of  work  were  required  by  the  speci- 
fications, and  should  not  be  allowed  as  extras 
was,  in  the  absence  of  fraud  or  mistake,  bind- 
ing on  the  contractor  and  on  his  subcontractor 
working  under  the  terms  of  the  same  contract 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent.  Dig.  M  1292-1302,  1308-1310,  1312- 
1316,  1326-1338,  1340-1342,  1344-1346,  1350, 
1351;    Dec  Dig.   i  284.*] 

Appeal  from  Circuit  Court  Jefferson  Coun- 
ty, Chancery  Branch,  First  Division. 

Action  by  Fannie  J.  Pierce  against  Cald- 
well ft  Drake  with  counterclaim  by  defend- 
ants. Judgment  for  plaintiff,  and  defendants 
appeal,  and  plaintiff  prosecutes  a  cross-ap- 
peaL  Affirmed  on  cross-appeal,  and  reversed 
on  original  appeal. 


Eugene  R.  Attkisson,  of  Louisville,  for  ai)- 
pellants.  Glfford  ft  Steinfeld,  of  Louisville^ 
for  appellee. 

CLAT,  O.  At  the  time  of  the  Institution 
of  this  action  plaintiff,  Fannie  J.  Pierce, 
trading  and  doing  business  as  the  Marbleitta- 
ic  Company,  was  engaged  in  manufiictnrins 
and  installing  marble  and  tile  works.  De- 
fendants, George  W.  Caldwell  and  Ijeslle 
Drake,  partners  trading  and  doing  business 
under  the  firm  name  of  Caldwell  ft  Drake, 
were  general  contractors  engaged  chiefly  in 
the  business  of  erecting  public  buildings. 
For  many  years  prior  to  the  Institution  of 
this  action,  defendants,  when  they  took  con- 
tracts for  the  erection  of  public  buildings, 
would  employ  plaintiff  as  subcontractor  to 
do  the  marble  and  tile  work.  Among  the 
subcontractors  which  plaintiff  had  were 
those  covering  marble  and  tile  work  on 
buildings  at  Galllpolis,  Ohio,  Morgantown, 
W.  Va.,  Port  Clinton,  Ohio,  New  MartinsvlUe, 
Greencastle,  West  Baden,  and  Hammond, 
Ind.,  and  Parkersburg,  W.  Va, 

Plaintiff  brought  this  action  against  de- 
fendants to  recover  certain  balances  alleged 
to  be  due  on  the  GallipoUs,  West  Baden, 
Morgantown,  New  Martinsville,  and  Green- 
castle contracts.  The  defendants  admitted 
certain  items  in  plaintiff's  account  and  de- 
nied others,  and  pleaded  counterclaims  grow- 
ing out  of  the  contracts  at  Hammond,  Port 
Clinton,  and  Parkersburg,  and  asked  judg- 
ment over  against  plaintiff.  By  reply  plain- 
tiff denied  all  balances  alleged  to  be  due  de- 
fendants, and  pleaded  the  flve-year  statute 
of  limitations  to  the  counterclaim  growing 
out  of  the  Port  Clinton  and  Parkersburg  con- 
tracts. X>urlng  the  progress  of  the  action 
plaintiff  was  permitted  to  file  an  amended 
petltiou,  wherein  she  alleged  that  she  had 
been  under  the  belief  that  the  Port  Clinton 
and  Parkersburg  contracts  were  not  in  writ- 
ing, and  she  therefore  interposed  the  plea 
of  limitation,  but  upon  ascertaining  that 
they  were  in  writing  she  denied  the  defend- 
ants' counterclaim  growing  out  of  these  trans- 
actions, and  pleaded  that  there  was  a  bal- 
ance due  her.  The  case  was  referred  to  the 
master  commissioner  to  hear  proof  and  re- 
port his  flndlngs.  To  his  report  on  the  Gal- 
llpolis, New  Martinsville,  Morgantown,  and 
Port  Clinton  contracts  no  exertions  were 
filed.  As  to  the  Greencastle,  West  Baden, 
Hammond,  and  Parkersburg  accounts  both 
plaintiff  and  defendants  filed  ezceptiona.  On 
final  hearing  all  the  exceptions  were  over- 
ruled, and  the  dbancellor  rendered  Judgment 
in  favor  of  plaintiff  in  the  sum  of  11391.43, 
with  6  per  coit  Interest  thereon  from  Mardi 
16,  1912.  From  that  Judgment  defendants 
appeal,  and  plaintiff  prosecutes  a  cross- 
appeal. 

[1]  The  only  Items  In  dispute  under  the 
contract  at  West  Baden  are  two  checks  for 
$60  each,  payable  to  the  order  of  the  Mar- 
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blelthlc  Oompany,  one  of  which  Is  indorsed, 
"Marblelthic  Company,  by  C.  W.  Cousins," 
and  the  other,  "Marblelthic  Company,  by 
Charles  Brothers."  Mr.  Oaldwell  testified 
tliat  these  checks  were  giren  for  labor  and 
material  famished  the  Marblelthic  Company 
in  order  to  keep  medianlc's  liens  from  being 
filed.  He  thought  that  Cousins  was  an  em- 
ploye of  the  Marblelthic  Company,  but  did 
not  know  who  the  Charles  Bros,  were  who 
indorsed  the  other  check.  Mr.  Pierce  testi- 
fied that  neither  Cousins  nor  the  diaries 
Bros,  were  employes  of  the  Marblelthic  Com- 
pany, that  he  knew  of  no  such  persons,  and 
that  no  such  persons  had  authority  to  re- 
ceive money  for  the  company  or  to  Indorse 
its  checks.  In  yiew  of  this  evidence,  we  see 
no  reason  to  disturb  the  finding  of  the  chan- 
cellor. 

On  the  contract  at  Hammond,  Ind.,  defend- 
ants claim  an  overpayment  of  $66.34.  It  ap- 
pears that  this  item  was  in  dispute,  and  that 
defendants  afterwards  sent  their  check  to 
plalntlflT  for  $2,921.47  without  deducting  the 
$66.34.  Pierce  says  that  there  was  a  settle- 
ment of  the  matter;  Oaldwell  denies  the 
settlement  The  fact  that  the  check  for 
$2,921.47  was  sent  to  plaintiff  after  the  dis- 
pute arose  tends  to  confirm  Pierce's  testi- 
mony, and  we  conclude  that  the  commission- 
er and  the  chancellor  properly  rejected  this 
item  of  defendants'  counterclaim. 

Under  the  Parkersburg  contract  it  appears 
that  plaintiff  was  to  furnish  the  marble  and 
tile  work  at  so  much  per  sqnare  foot.  This 
work  was  completed  several  years  before  this 
suit  was  brought.  Upon  the  completion  of 
the  work,  it  was  measured  by  defendants  and 
a  representative  of  plaintiff,  and  the  amount 
fixed  at  $6,671.70.  The  evidence  for  defend- 
ants is  that  they  paid  plaintiff  this  amount 
Defendants  now  contend  that  the  work  done 
by  plaintiff  was  defective,  and  that  they  and 
plalntia's  representative  agreed  on  the  sum 
of  $4,600  as  being  the  amount  due  under  the 
contract  They  therefore  claim  a  balance  in 
their  favor  equal  to  the  difference  between 
$4,600  and  $6,671.70.  The  commissioner,  bas- 
ing his  conclusion  on  the  statement  of  Mr. 
Drake  to  the  effect  that  the  amount  of  work 
done  was  $7,000,  found  that  plaintiff  had 
been  paid  the  sum  of  $6,671.70,  and  that  the 
balance  due  plaintiff  was  $328.30.  After  it 
developed  that  the  contract  for  the  work  at 
Parkersburg  was  in  writing,  plaintiff,  in  com- 
pany with  another  man,  went  to  Parkersburg, 
They  measured  the  work  done,  and  fixed  the 
amount  due  on  the  contract  at  $8,784.30. 
Phiintiff  now  claims  the  difference  between 
the  amount  paid  her  and  the  above  amount. 
Here,  then,  we  have  a  case  where  plaintiff, 
several  years  after  the  work  has  been  accept- 
ed and  paid  for,  claims  a  balance  due,  white 
defendants  claim  an  overi)ayment  of  about 
$2,000.  It  does  not  appear  that  prior  to  this 
action  there  was  ever  any  dispute  between 
plaintiff  and  defendant  with  reference  to  the 


amount  and  value  of  the  work  done  at  Par- 
kersburg. The  work  was  measured  by  de- 
fendants and  the  representative  of  plaintiff. 
It  was  measured  and  paid  for  on  that  basis. 
We  think  it  much  safer  to  rely  on  the  amount 
and  value  of  the  work  as  fixed  by  the  par- 
ties at  that  time  than  as  now  fixed  by  them 
when  each  is  seeking  to  go  over  the  old  con- 
tracts, and  to  assert  a  claim  and  counter- 
claim against  the  other.  We  therefore  con- 
clude that  the  chancellor  erred  in  holding 
that  there  was  a  balance  due  on  the  Parkers- 
burg contract  of  $328.30. 

[2]  We  agree  with  the  finding  of  the  chan- 
cellor and  commissioner  on  all  the  items  in 
dispute  at  Greencastle,  with  the  exertion 
of  the  item  for  tile  on  the  north  porch  and 
the  item  of  $550  for  marble  wainscoting  in 
the  vestibule.  It  appears  that  plaintiff  con- 
tracted to  do  the  marble  and  tile  work  ac- 
cording to  the  plans  and  specifications.  Mr. 
Pierce  testifies  that  the  tiling  on  the  north 
porch  and  the  marble  wainscoting  in  the 
vestibule  were  not  covered  by  the  plans  and 
specifications,  but  were  extras  and  should  be 
charged  as  extras.  The  evidence  for  the  de- 
fendants is  to  the  effect  that  the  arcUtect 
and  courthouse  construction  board  decided 
that  these  Items  were  covered  by  the  plans 
and  specifications  and  by  the  original  con- 
tract and  declined  to  allow  them  as  extras. 
The  specifications  provide:  "If  any  discrep- 
ancy appears  In  the  plans  and  specifications 
the  same  must  be  referred  to  the  architect 
for  correction.  All  differences  and  disagree- 
ments as  to  sizes  and  quality  of  materials 
and  workmanship,  the  decision  of  the  archi- 
tect and  the  courthouse  construction  board 
is  to  be  final  and  binding  on  the  contractor." 
The  evidence  in  this  case  leaves  no  doubt  that 
there  was  a  disagreement  between  defendants 
and  the  architect  and  the  courthouse  con- 
struction board  in  regard  to  the  items  in 
question.  There  is  no  evidence  to  the  con- 
trary. Their  decision  was  against  the  con- 
tractor. As  the  defendants  obligated  them- 
selves to  do  the  work  in  accordance  with  the 
plans  and  spedflcations,  and  as  plalntia 
obligated  herself  to  do  the  marble  and  tile 
work  upon  the  same  terms,  we  conclude  that 
the  decision  of  the  architect  and  the  court- 
house construction  board  to  the  effect  that 
the  items  In  question  were  required  by  the 
spedflcations  and  the  original  contract  and 
should  not  be  allowed  as  extras,  is,  in  the 
absence  of  a  showing  of  fraud  or  mistake, 
binding  on  defendants  and  plaintiff  alike. 
Waite  on  Engineering  and  Architectural  Ju- 
risprudence, {  402;  Kelly  v.  Public  Schools 
of  Muskegon,  Mich.,  110  Mich.  529,  68  N.  W. 
282;  Guthat  v.  Gow,  05  Mich.  527,  55  N.  W. 
442;  U.  8.  v.  Ellis,  2  Ariz.  263,  14  Pac.  800; 
Porter  v.  Buckfleld,  32  Me.  639 ;  Texas,  etc., 
Ry.  Co.  V.  Rust  (C.  C.)  19  Fed.  239;  Duell 
V.  McCraw,  86  Hun,  831,  33  N.  Y.  Supp.  628; 
O'Connor  &  McCullough  r.  Henderson  Bridge- 
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Co.,  95  Ky.  633,  27  S.  W.  251,  983.  We 
therefore  conclude  that  tbe  chancellor  erred 
In  giving  Judgment  In  fttvor  of  plalntlfl  for 
tbe  Items  referred  to. 

Judgment  on  cross-appeal  affirmed.  On 
the  original  appeal  the  judgment  la  reversed, 
with  directions  to  enter  Judgment  in  con- 
formity with  tills  opinion. 


BLALOCE  et  aL  ▼.  ATWOOD. 
(Court  of  Appeals  of  Kentucky.    June  18, 1913.) 

1.  BouNDABiKS  (I  37*)— Evidence  —  Sum- 

CIKNCT. 

In  an  action  for  trespass  by  cutting  down 
a  shade  tree,  evidence  held  to  support  a  find- 
ing that  the  tree  was  in  part  on  the  land  of 
plaintiS  and  in  part  on  the  land  of  defendant 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent.  Dig.  {{  184-194;  Dec.  Dig.  {  37.»] 

2.  BouNDABiES  (i  20*) — Stbeets. 

A  conveyance  of  a  lot  bounded  on  a  street 
conveys  title  to  the  center  of  the  street,  subject 
to  the  public  easement,  and  passes  to  the  gran- 
tee title  to  the  sidewalk  in  front  of  the  lot, 
subject  to  the  public  easement,  and  passes  title 
to  a  tree  on  the  border  of  tbe  sidewalk. 

[Ed.  Note. — For  other  cases,  see  Boundaries. 
Cent.  Dig.  {f  123-130,  132;    Dec.  Dig.  g  20.*] 

3.  Adjoining  LiANdownebs  (|  5*)— Tbees  on 
BouNDABT — Bights  of  Pabties. 

A  shade  tree  standing  on  a  boundary  line 
between  adjoining  owners  is  the  common  prop- 
erty of  both;  and  the  mere  fact  that  it  stands 
on  the  border  of  the  sidewalk,  afFordinf  shade 
for  pedestrians,  does  not  interfere  with  the 
right  of  either  owner  to  protect  it,  or  to  re> 
cover  damages  for  its  destruction. 

[Ed.  Note. — For  other  cases,  see  Adjoining 
Landowners,  Cent  Dig.  §g  45-48;  Dec.  Dig.  | 
6.*] 

4.  Tbespass   (S   58*)  —  Beuotal  of  Shade 
Trees— Damages— Excessive   Damages. 

Where  a  shade  tree  symmetrical  in  form, 
free  from  disease  or  blemish,  and  of  sufficient 
size  to  afford  excellent  shade,  and  ornamenting 
the  premises,  was  wrongfully  cut  down,  and 
witnesses  testified  that  the  value  of  the  proper- 
ty was  reduced  from  $250  to  ^00  in  conse- 
quence thereof,  and  there  was  evidence  that  the 
removal  of  the  tree  was  wanton  and  malicious, 
a  verdict  for  $275  would  not  be  disturbed  as 
excessive. 

[Ed.  Note.— For  other  cases,  see  Trespass, 
Cent  Dig.  f  145;   Dec.  Dig.  §  58.*] 

Appeal  from  Circuit  Court,  Graves  County. 

Action  by  J.  E.  Atwood  against  L.  B.  Bla- 
lock  and  otbers.  From  a  judgment  for  plain- 
tiff, defendants  appeal.  Affirmed. 

Holitield  &  Gardner,  of  Mayfleld,  for  ap- 
pellants. Johnston  &  Wyman  and  B.  O. 
Hester,  all  of  Maytield,  for  appellee. 

SETTLE,  J.  This  is  an  appeal  from  a 
judgment  entered  upon  a  verdict  of  $275 
damages,  which  appellee  recovered  of  appel- 
lants in  tbe  court  below  for  a  trespass  com- 
mitted by  tbe  latter.  A  former  appeal  in 
this  case  was  dismissed  because  of  the  ap- 
pellants' failure  to  file  the  transcript  in  the 
office  of  tbe  clerk  of  this  court  20  days  be- 
fore the  first  day  of  the  second  term  of  the 


court  next  after  tbe  granting  of  the  appeal, 
as  provided  by  section  738,  Civil  Code.  Bla- 
lock  V.  Atwood,  148  Ky.  828,  147  S.  W.  748. 
The  present  appeal  was  granted  by  the  clerk 
of  this  court 

It  appears  from  the  record  that  tbe  ap- 
pellant Blalock  and  the  appellee,  Atwood, 
own  and  reside  upon  adjoining  lots  situated 
on  Cherry  street  In  tbe  dty  of  Mayfleld.  Tbe 
lots  were  originally  Included  in  the  one 
block  which  belonged  to  the  common  grantor 
of  the  present  owners.  Appellee  has  owned 
and  resided  upon  liis  lot  thirteen  years;  tlie 
appellant  Blalock  has  owned  and  lived  upon 
bis  lot  only  two  or  three  years.  Tbe  action 
was  brought  against  appellants,  L.  B.  Bla- 
lock, Bill  Smith,  and  Gal  Harris,  Smith  and 
Harris  being  Blalock's  employes,  to  recover 
damages  for  the  destruction  by  them  of  a 
shade  tree,  known  as  a  silver  leaf  poplar, 
which  stooid  In  the  sidewalk  in  front  of  the 
lots  in  question  and  partly  upon  each  lot 
The  amount  of  the  damages  claimed  was 
$500.  The  object  of  the  action  and  character 
of  the  injury  alleged  are  stated  in  tbe  fol- 
lowing excerpt  from  tbe  petition:  "That  on 
or  about  said  date  [August,  1911]  the  de- 
fendants, L.  B.  Blalock,  Bill  Smith,  and  Cal 
Harris,  over  the  repeated  and  continued  pro- 
test and  objections  of  the  plaintiff,  wantonly, 
willfully,  knowingly,  unlawfully,  forcibly, 
and  in  a  bigb-handed  and  oppressive  way  and 
manner,  without  any  regard  whatever  for  tbe 
rights  of  this  plaintiff,  entered  upon  said  lot 
or  land  and  cut  the  limbs  and  body  and  dug 
up  by  the  roots  and  removed  and  destroyed 
one  very  large  and  very  valuable  shade  tree 
which  tree  stood  at  least  two-thirds,  if  not 
entirely,  on  plaintiff's  side  of  the  line,  and 
was  a  shade  tree,  a  protection,  and  an  orna- 
ment to  plaintUTs  dwelling  house  and  prem- 
ises.   •    •    •" 

The  answer  of  appellants,  in  effect  admit- 
ted the  removal  and  destruction  of  tbe  tree, 
but  denied  the  averments  as  to  the  manner 
in  which  it  was  done;  also  denied  that  the 
tree  was  to  any  extent  on  appellee's  lot  or 
that  he  was  damaged  by  its  removal,  and 
alleged  that  appellants  possessed  the  right  to 
remove  it.  Such  of  tbe  averments  of  tbe  an- 
swer as  were  of  an  affirmative  nature  were 
controverted  by  appellee's  reply.  Appellants 
complain  that  the  verdict  is  flagrantly  against 
tbe  evidence;  that  tbe  jury  should  have  been 
peremptorily  instructed  to  find  for  appel- 
lants; and  that  the  damages  awarded  were 
unauthorized  by  tlie  evidence,  and  so  exces- 
sive in  amount  as  to  indicate  that  tbe  Jury 
were  Influenced  by  passion  and  prejudice. 

[1]  In  our  opinion  none  of  these  conten* 
tlous  is  sustained  by  the  record.  As  to  tbe 
first  It  is  sufficient  to  say  that  the  weight  of 
the  evidence  was  to  the  effect  that  the  tree 
removed  by  tbe  appellants  was  in  part  on  the 
land  of  the  appellee  and  In  part  on  that  of 
the  appellant  Blalock;    three-fourths  of  it 
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being  on  the  lot  of  the  former  and  one- 
fourth  on  the  lot  of  the  latter.  This  fact 
was  established,  not  only  by  the  testimony 
of  witnesses  familiar  with  the  line  dividing 
the  two  lots,  hot  also  by  a  surveyor  who 
ran  the  lines  of  the  lots.  Moreover,  It  was 
shown  by  several  of  appellee's  witnesses  that 
a  year  or  more  before  the  removal  of  the  tree 
the  appellant  or  his  sou  who  was  his  immedi- 
ate grantor,  caused  the  fence  between  the  two 
lots  to  be  rebnllt.  In  doing  which  the  new 
fence  was  moved  six  or  eight  inches  further 
over  on  appellee's  lot  by  the  manner  in  which 
the  posts  were  reset,  and  by  wholly  placing 
the  purlines  and  other  material  of  which  the 
fence  was  constructed  on  the  side  of  the  posts 
next  to  appellee's  lot,  instead  of  on  the  side 
thereof  next  to  the  appellant  Blalock's  lot, 
as  they  were  placed  on  the  posts  of  the  o)d 
fence. 

AVe  do  not  find  that  the  evidence  furnished 
by  the  appellants'  witnesses  conduced  to 
prove  that  the  tree  was  not  in  part  on  ap- 
pellee's side  of.  the  line  dividing  the  two  lots. 
It  was  more  particularly  directed  toward 
showing  that  the  present  fence  stands  pre- 
cisely where  the  old  one  stood,  and  that  the 
tree  was  not  as  much  as  three-fourths  of  it 
on  appellee's  side  of  the  line.  We  are  con- 
vinced that  the  evidence  authorized  a  verdict 
for  the  appellee. 

[2]  Appellants'  contention  as  to  the  per- 
emptory instruction'  rests  upon  their  claim 
that  the  tree  removed  by  them  was  a  part  of 
Cherry  street,  and  therefore  appellee  had  no 
property  right  therein.  The  law  gives  no 
support  to  this  contention.  Along  the  east 
side  of  Cherry  street  in  front  of  the  lots  of 
appellee  and  the  appellant  Bialock  is  a  pave- 
ment, between  the  outer  edge  of  which  and 
the  street  curbing  is  a  narrow  grass  plot,  and 
on  this  grass  plot  the  tree  removed  by  the 
appellants  was  situated.  The  third  line  oi 
appellee's  deed  calls  to  run  with  the  line  of 
lilalock's  lot  from  the  rear  of  both  lots,  225 
feet  to  Cherry  street;  thence  north  and  with 
the  east  line  of  Cherry  street  92  feet  to  the 
beginning,  also  on  Cherry  street  Appellee's 
deed  therefore  carried  the  front  line  or 
boundary  of  his  lot  to  the  center  of  Cherry 
street,  subject  to  the  use  of  the  entire  street 
and  sidewalk  by  the  public;  and  if  the  dty 
authorities  of  Mayfield  shoidd  discontinue 
the  street  and  sidewalk  appellee's  title  to 
82  feet  in  width,  to  the  center  of  the  street, 
of  the  ground  now  included  in  the  street  and 
sidewalk  could  not  be  questioned. 

In  WiUlams  v.  Johnson,  149  Ky.  409,  .149 
S.  W.  821,  the  city  of  London  having  by 
proper  authority  converted  a  public  road 
within  its  limits,  upon  which  the  appellants' 
lots  fronted,  into  a  macadamized  street,  and 
in  doing  so  abandoned  the  use  of  part,  but 
at  no  point  more  than  the  whole,  of  the  old 
roadbed  in  front  of  the  lots,  the  appellee, 
their  grantor,  by  actions  in  ejectment  against 
appellants  severally,  sought  to  recover  such 


I  part  of  the  old  roadbed  as  lay  between  their 
lots  and  the  new  street,  upon  the  ground  that 
its  abandonment  as  a  public  'lighway  enti- 
tled him  to  same.  We  held,  however,  that 
as  the  deeds  by  which  apjMllee  conveyed  the 
lots  described  them  as  fronting  and  abutting 
on  the  old  road,  and  the  street  was  substi- 
tuted for  the  old  road,  its  construction  and 
establishment  by  the  city  operated  to  in- 
clude the  abandoned  roadbed  in  appellants' 
lots,  respectively,  and  extend  the  boundaries 
th.ereof  to  the  edge  of  the  street  In  the  opin- 
ion it  is  said:  "It  seems  to  be  the  universal- 
ly recognized  rule  that  the  conveyance  of 
land  bordering  on  a  public  highway  conveys 
title  to  the  center  of  the  highway,  subject  to 
its  use  by  the  public,  whether  it  is  so  ex- 
pressed in  the  deed  or  not;  and  where  a  con- 
veyance, or  a  bond  to  convey,  designates  the 
public  highway  (or  street)  as  one  of  the 
boundaries  of  the  tract.  It  wlU,  in  the  absence 
of  language  showing  a  contrary  intention, 
be  construed  as  Including  the  highway  Itself 
to  the  center  or  middle  thereof.  Tiedeman 
on  Real  Property  (3d  Ed.)  §  601;  2  Wash- 
burn (side  page)  636;  14  Enc.  of  Law,  1181; 
2  Ballard,  Law  Real  Property,  {  48;  War- 
brltton  v.  Demorett  129  Ind.  346  [27  N.  E. 
7S0,  28  N.  E.  613];  Silvey  v.  McOool,  86  Ga. 
1  [12  S.  BX  175];  Firmstone  v.  Spaeter,  150 
Pa.  616  [25  Atl.  41,  30  Am.  St  Rep.  817]." 
Trustees  of  Hawesville  v.  Lander,  8  Bush, 
679 ;  Schneider  v.  Jacobs  ete.,  86  Ky.  106,  6  S. 
W.  350,  9  Ky.  Law  Rep.  382;  Jacob  v.  Wool- 
folk,  90  Ky.  429,  14  S.  W.  415,  12  Ky.  Law 
Rep.  400,  9  L.  R.  A.  551;  Bright  v.  Palmer, 
47  S.  W.  590,  20  Ky.  Law  Rep.  772;  Hom- 
mell  V.  Lewis,  66  S.  W.  1041,  23  Ky  Law 
Rep.  2299;  Coppln  v.  Madson,  144  Ky.  634, 
139  S.  W.  860;  Ballard,  etc.,  v.  City  of  Louis- 
ville, 3  Ky.  Op.  31. 

In  Schneider,  ete.,  v.  Jacob,  ete.,  supra,  we 
held  that  where  the  owner  of  land  adjacent 
to  a  city  exhibits  a  map  of  it,  laying  it  out 
into  building  lots,  streets,  and  alleys,  and 
sells  the  lots  as  bounded  by  such  streete  or 
alleys,  this  is  an  immediate  dedication  of  the 
streets  and  alleys  to  tne  use  of  the  purchaser 
and  to  the  public,  although  they  have  not 
been  actually  opened;  and  where  a  lot  thus 
sold  fronts  on  a  street,  and  the  deed  calls 
for  the  street  as  the  boundary,  the  title 
passes  to  the  center  of  the  street  subject  to 
the  right  of  the  public  to  the  use;  and  if 
the  street  is  never  opened  the  purchaser  is 
entitled  to  hold  to  the  center  of  the  strip  of 
ground  thus  described  as  a  street 

The  reasons  for  the  rule  in  question  are 
thus  given  In  the  opinion:  "The  purchaser 
of  the  lot,  doubtless,  would  not  have  pur- 
chased it  but  for  the  usual  benefits  of  the 
street ;  he  therefore  pays  an  increased  price 
for  the  lot  He  purchases  the  lot  with  the 
understanding  that  he  may  build  houses 
fronting  on  the  street,  with  windows,  doors, 
and  door  steps,  and  that  the  door  steps  may 
extend  beyond  the  line  of  the  street;  also 
that  he  may  construct  vaulte  below  the  sur- 
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tace  of  tbe  street;  and  vaults  In  cities  of 
considerable  size  are  nearly  always  con- 
structed under  the  sidewalk,  and  they  are 
sometlmeB  extended  to  the  center  of  the 
street  Thrfr  construction  as  depositories 
for  fuel  and  other  necessities  is  highly  nec- 
essary. Shade  trees,  posts,  awnings,  etc.,  are 
also  necessary  protections  and  conveniences. 
If  the  grantor  held  the  property  right  in 
the  street  up  to  the  dlriding  line  between 
the  street  and  the  lot,  he  could  deprive  his' 
vendee  of  the  right  of  ingress  from  the 
streets  into  his  house,  and  exit  from  it,  of 
light  and  air,  and  of  planting  shade  trees 
and  erecting  posts  and  awnings,  and  of  con- 
structing vaults.  •  •  •  For  these  rea- 
sons the  correct  rule  seems  to  be  that  where 
the  lot  fronts  on  a  street,  and  the  deed  calls 
for  the  street  as  the  boundary,  the  title  pass- 
es to  the  center  of  the  street,  subject  to  the 
right  of  public  use.  •  •  »  The  fact  that 
the  description  only  brings  the  lot  to  the 
edge  of  the  street  can  make  no  difference, 
for  the  description  which  thus  brings  the 
lot  to  tbe  edge  of  the  street  must  be  merely 
understood  as  specifying  the  land  that  the 
purchaser  may  hold  and  use  as  exclusively 
his  own,  and  as  defining  tbe  line  at  which 
the  public  easement  begins;  the  purchaser 
owning,  subject  to  that  easement,  to  the  cen- 
ter of  the  street  Paul  v.  Carver,  26  Pa.  223 
[67  Am.  Dec.  413]." 

[3]  If,  as  the  above  authorities  hold,  ap- 
pellee's deed,  calling,  as  It  does,  to  run  with 
the  east  side  of  Cherry  street,  carries  the 
front  boundary  of  his  lot  to  the  center  of  the 
street  and  conveys  him  the  title  to  the 
ground  Included  in  the  street  to  the  center 
thereof,  subject  to  the  public  easement,  It 
necessarily  also  passed  to  him  the  title  to 
the  entire  sidewalk  in  front  of  his  lot,  sub- 
ject to  the  public  easement;  and  if  the  shade 
tree  removed  by  appellants  from  the  side- 
walk was  in  part  on  his  side  of  the  line  di- 
viding his  lot  from  tbe  lot  of  the  appellant 
Blalock,  his  title  to  such  part  of  the  tree 
could  not  be  questioned.  This  being  true, 
the  appellants,  notwithstanding  the  fact  that 
the  tree  was  also  in  part  on  Blalock's  side 
of  the  division  line,  bad  no  right  to  remove 
the  tree  without  appellee's  consent,  and  in 
doing  so  they  committed  a  trespass. 

In  Griffin  v.  Bixby,  12  N.  H.  454,  37  Am. 
Dea  225,  It  was  held  that:  "A  tree,  standing 
directly  upon  the  line  between  adjoining 
owners,  so  that  the  line  passes  through  it,  is 
the  common  property  of  both  parties,  wheth- 
er marked  or  not;  and  trespass  will  lie  if 
one  cuts  and  destroys  it  without  the  consent 
of  the  other." 

The  fact  that  the  shade  tree  in  question 
stood  on  the  border  of  the  sidewalk,  where 
it  afforded  shade  for  the  benefit  of  those  who 
traveled  tbe  sidewalk,  did  not  Interfere  with 
the  appellee's  right  to  protect  it  from  de- 
struction, or  with  his  right  to  recover  dam- 
ages for  the  injury  done  his  property  right 


therein  by  the  act  of  appellants  In  destroy- 
ing it  Muscb  V.  Burkhart,  83  Iowa,  301, 
48  N.  W.  1025,  12  L.  R.  A.  486,  32  Am.  St 
Rep.  305.  In  RussellvUle  Home  Telephone 
Co.  V.  Commonwealth,  109  S.  W.  340,  33  Ky. 
Law  Rep.  132,  we  held  that  it  was  an  in- 
dictable offense  under  the  statute  for  the 
telephone  company  to  unnecessarily  cut 
shade  trees  standing  on  the  side  of  a  high- 
way on  the  land  of  one  who  had  given  it 
permission  to  erect  its  line  and  poles  there- 
on, saying  in  the  opinion:  "They  stood  upon 
Omdorff's  land  on  the  border  of  a  public 
highway,  and  trees  upon  the  highway  are 
valuable  for  the  shade  they  make  for  the 
benefit  of  those  who  travel  the  Iilghway; 
and  the  owner's  right  to  protect  them  from 
the  ax  was  not  lessened  by  the  fact  that 
other  persons  using  the  highway  in  common 
with  him  got  tbe  same  enjoyment  he  re- 
ceived from  the  shade  afforded  by  the  trees 
when  standing." 

[4]  Having,  as  we  tMnk,  properly  disposed 
of  the  first  and  second  grounds  urged  by  ap- 
pellants for  a  reversal,  we  will  now  consider 
the  third  and  final  complaint,  that  the  ver- 
dict is  excessive.  We  regard  the  complaint 
as  without  merit  According  to  the  evidence 
the  tree  was  24  Inches  in  diameter,  symmet- 
rical in  form,  free  from  disease  or  blemish, 
and  of  suffldent  size  and  height  to  afford 
excellent  shade  and  at  the  same  time  greatly 
ornament  appellee's  premises.  The  value  of 
such  a  tree  is  very  great,  and  we  are  not 
surprised  that  the  witnesses  introduced  in 
appellee's  behalf  so  regarded  It  Several  of 
them  testified  that  its  loss  to  appellee  great- 
ly reduced  the  vendible  value  of  his  property. 
Some  of  them  saying,  in  substance,  that  its 
fair  market  value,  whether  sold  for  cash  or 
on  reasonable  credit,  was  less  by  |250  or 
$300  after  the  destruction  of  the  tree  than 
was  its  value  before,  and  others  placed  the 
difference  or  deterioration  in  the  value  of 
the  property  at  a  larger  sum,  and  one  or 
more  of  them  as  high  as  $500.  But,  in  ad- 
dition to  the  actual  damage  to  appellee's 
property  by  the  destruction  of  the  tree,  the 
wanton  and  malicious  character  of  the  tres- 
pass committed  by  appellants  in  destroying 
the  tree  authorized  the  Jury  to  award  appel- 
lee exemplary  damages.  The  conversation 
had  with  the  appellant  Blalock  by  appellee, 
and  his  responses  to  the  requests  to  spare 
the  tree  made  of  iiim  by  the  latter,  Illustrate 
the  animus,  wantonness,  and  violence  with 
which  the  trespass  was  committed.  The  tes- 
timony of  appellee  as  to  the  conversation  re- 
ferred to  was  corroborated  by  others,  and 
much  of  it  undented  by  the  appellant  Blalock. 

Manifestly,  under  the  averments  of  the 
petition  and  the  evidence,  the  case  was  one 
for  the  recovery  of  exemplary  as  well  as 
actual  damages,  and  we  have  been  unable  to 
find  in  the  record  any  cause  for  holding  that 
the  $275  damages  awarded  by  the  Jury  is  in 
any  sense  excessive;  nor  is  it  apparent  that 
anything  occurred  during  the  trial  to  inflame 
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the  paBslona  or  excite  the  prejndlcea  ot  the 
jury  toward  the  appellants. 

The  Instracttons  gave  the  jury,  in  sub- 
stantially correct  terms,  all  the  law  required 
for  their  guidance  In  arriving  at  a  verdict, 
and  no  material  error  is  6hown  in  the  admis- 
sion or  rejection  of  evidence. 

The  conclusion  we  have  reached  makes  it 
unnecessary  for  us  to  pass  upon  appellee's 
motion  to  strike  the  bill  of  ezceptlona  from 
the  record. 

Judgment  afOrmed. 


BOARD  OF  EDUCATION  OF  CHRISTIAN 
COUNTY  r.  BOARD  OF  TRUSTEES  OF 
HOPKINSVILLB  PUBLIC  SCHOOLS. 

(Court  of  Appeals  of  Kentucky.    Jane  10, 
1913.) 

1.  CouNTiKS  (I  160*)— Limit  or  Indbbtbd- 

NES6. 

A  contract  by  a  county  board  of  educa- 
tion to  pay  to  a  city  $3,000  each  year  for  five 
years  for  the  privilege  of  sending  county 
pupils  to  the  city  high  school  created  an  in- 
debtedness by  the  county  of  $15,000. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent  Dig.  H  165,  166,  215-217;  Dec.  Dig.  % 
160.») 

2.  Appeal  and  Ebrob  (S  1008*)— Fikdikgs— 
conclusivknesb. 

^e  Supreme  Court  gives  some  weight  to 
the  findings  of  the  circuit  court  and  will  not 
disturb  them  on  doubtful  evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  {§  8955-3960,  3962-3969; 
Dec.  big.  I  1008.*] 

8.  Schools  and  Sohooi,  DiarBicrs  (1 169*)— 
Pupils— Patmbnt  fob  Tuition— Contbaots 

— SDFFICIBHOT    Ol-  EVIDBNCB— FbAUD. 

Evidence,  in  an  action  by  a  city  board  of 
trustees  of  public  schools  against  a  county 
board  of  education  for  an  amount  which  de- 
fendant agreed  to  pay  the  city  for  the  priv- 
ilege of  sending  county  pupils  to  the  city 
high  school,  held  not  to  show  that  the  county 
board  was  overreached  in  makmg  the  contract. 
[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  |i  114,  380,  831; 
Dec.  Dig.  I  159.*] 

4.  Schools  and  School  Distbicts  ({  14*)— 
County  Hioh  Schools- Contbol  of  High 
School. 

Under  Act  March  24,  1908  (Ky.  St  J 
4426a,  subsec.  8),  giving  connty  boards  of  ed- 
ucation full  power  to  unite  with  any  city  in 
the  connty  to  establish  a  county  high  school 
for  the  joint  use  of  the  city  and  county  or  to 
maintain  such  a  high  school  if  one  already  ex- 
ists and  to  make  such  contracts  as  they  may 
deem  proper  to  establish  and  maintain  such 
high  schools  for  the  joint  use  of  the  county 
and  city,  a  connty  board  may  contract  with 
city  authorities  for  the  joint  use  of  a  city 
Ugh  school  without  placing  it  under  the  con- 
trol of  the  county  board  or  the  joint  control  of 
both  the  county  and  city  boards;  the  manner 
of  governing  the  high  school  being  a  matter  of 
contract  between  the  county  and  city. 

[Bid.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  {  16;  Dec.  Dig.  | 
14.*] 

Appeal  from  Circuit  Court,  Christian 
County. 


Action  by  the  Board  of  Trustees  of  Hop- 
klnsvllle  Public  Schools  against  the  County 
Board  of  Education  of  Christian  County. 
From  a  judgment  for  plaintiff,  defendant 
appeals.    Affirmed. 

Breathitt  &  Breathitt,  of  Hopkinsvllle,  for 
appellant  W.  T.  Fowler  and  Hunter  Wood 
&  Son,  aU  of  Hopkinsvllle,  for  appellee. 

HOBSON,  C.  J.  The  act  of  March  24, 
1908,  among  other  things,  provides:  "Within 
two  years  after  the  passage  and  approval  of 
this  act,  there  shall  be  established  by  the 
county  board  of  education  of  each  county  one 
or  more  county  high  schools:  Provided,  there 
is  not  already  existing  in  the  connty  a  high 
school  of  the  first  class;  If  such  high  school 
already  exists,  and  if  the  connty  hoard  may 
be  able  to  make  such  an  arrangement  with  the 
trustees  or  board  of  education  of  said  high 
school  as  will  furnish  to  the  pupils  complet- 
ing the  rural  school  course  free  tuition  in 
said  high  school,  then  said  high  school  may 
be  considered  as  meeting  the  purpose  of  this 
law  without  the  establishment  by  the  board 
of  another  high  school.  The  connty  board 
of  education  in  the  various  counties  shall 
have  full  power  and  authority  to  unite  with 
the  governing  authorities  of  any  city  or  town 
in  their  respective  counties  for  tbe  purpose 
of  establishing  a  high  school  for  the  joint  use 
of  the  dty  or  town  and  such  county,  and  to 
unite  with  such  authorities  for  the  purpose 
of  maintaining  such  high  school  if  one  be 
already  in  existence.  For  this  purpose  said 
county  boards  are  hereby  given  full  power 
and  authority  to  make  such  contracts  as  they 
may  deem  necessary  or  proper  for  the  estab- 
lishment and  maintenance  of  such  high 
schools  for  the  joint  use  of  the  county  and 
such  city  or  town.  Said  contract  shall  be  in 
writing  and  shall  contain  full  and  complete 
stipulations  as  to  employment  and  compensa- 
tion of  teachers,  courses  of  study,  payment 
of  the  expenses  of  the  school  and  the  control 
and  discipline  of  the  pupils.  The  first  county 
high  school  to  be  established  In  the  county 
shall  be  located  at  the  county  seat,  provided 
there  la  not  already  existing  In  the  connty 
seat  a  high  school  of  the  required  grade. 
The  county  high  schools  of  this  common- 
wealth shall  be  of  the  first,  second  and  third 
classes.  A  first  class  high  school  shall  main- 
tain a  four  years'  course  of  study,  which 
shall  be  prepared  by  the  State  Board  of  Edu- 
cation. Such  course  of  study  may  provide 
for  instruction  in  manual  training,  domestic 
science  and  elementary  agriculture.  High 
schools  of  the  second  class  simll  maintain  a 
course  of  three  years,  identical  with  the  first 
three  years  of  the  first  class  high  school. 
High  schools  of  the  third  class  shall  maintain 
a  course  of  two  years,  identical  with  the 
first  two  years  of  the  first  class  high  school." 
Ky.  St  S  4426a,  subsea  8. 
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After  the  act  took  effect,  the  dty  of  Hop- 
Idnsvllle  was  maintaining  a  high  school,  and 
negotiations  began  between  the  board  of 
trustees  of  the  UopklnsTllle  public  schools 
and  the  county  board  of  education  looking  to 
the  establishment  of  a  high  school  to  be  con- 
trolled by  the  two  boards  jointly  and  the 
education  of  the  county  pupils  in  the  city 
high  school  until  the  buildings  required  for 
the  projected  Joint  school  could  be  erected. 
The  negotiations  culminated  on  April  4,  1910, 
in  a  written  contract  between  the  two  l>oarda 
by  which  it  was  provided  that  the  county 
board  should  buy  a  lot  of  ground  costing 
$5,000  and  adjoining  the  lot  bought  by  the 
dty  for  99,500;  that  the  two  boards  by 
proper  conveyance  one  to  the  other  should 
become  Joint  owners  of  the  lots;  that  upon 
them  thus  owned  the  two  boards  would  erect 
a  high  school  building,  the  building  to  cost 
in  round  numbers  $70,000,  the  equipment 
$10,000,  and  the  foundation  for  the  building 
$40,000;  and  that  the  annual  expenses  in- 
curred in  the  conduct  of  the  school  were  to  be 
borne  by  the  county  and  dty  board  according 
to  the  number  of  pupils  attending  the  high 
school  from  the  county  and  dty.  The  county 
board  bought  the  lot  for  $5,000  and  paid  for 
it  An  architect  was  employed  who  drew 
plans  for  the  building,  and  his  plans  were 
accepted  by  the  two  boards.  The  foundation 
was  built  and  paid  for;  each  board  paying 
one-half.  After  this  had  been  done,  the  coun- 
ty board  finding  itself  unable  to  raise  Its  half 
of  the  cost  of  the  building  and  equipment 
amounting  to  $40,000  by  the  time  the  money 
would  be  due,  a  new  contract  was  entered 
into  between  the  two  boards  by  which  the  stip- 
ulations of  the  original  contract  as  to  the 
payment  by  the  county  board  of  $40,000  for 
the  erection  and  equipment  of  the  building 
were  eliminated,  and  the  following  in  sub- 
stance were  substituted  therefor:  The  county 
board  should  pay  to  the  dty  board  the  sum 
of  $8,000  a  year  payable  annually  as  tuition 
in  addition  to  the  cost  of  maintenance  paya- 
ble on  January  1st  of  each  year  for  a  period 
of  five  years,  and  when  these  payments  were 
made  the  dty  board  should  convey  to  the 
county  board  an  undivided  half  Interest  in 
the  building  and  equipment;  the  dty  should 
proceed  to  erect  a  building  in  accordance 
with  the  plans  and  spedflcations  at  a  cost 
not  exceeding  $70,000  in  excess  of  the  founda- 
tion, the  equipment  to  be  provided  and  pur- 
chased by  a  high  school  coundl  seleded  by 
the  two  boards  and  not  to  cost  exceeding 
$10,000.  ,  Under  this  agreement,  the  county 
board  made  its  first  payment  of  $8,000,  the 
city  board  was  proceeding  with  the  erection 
of  the  building,  and  the  county  pupils  were 
bdng  taught  in  the  dty  high  school,  when 
doubts  arose  as  to  the  validity  of  the  con- 
tract on  the  part  of  the  county  board  because 
it  created  an  iudebtedness  exceeding  the 
Income  and  revenue  provided  for  the  year  and 
was  unauthorized  under  section  157  of  the 


Constitution.  After  mudi  deliberation  and 
consultation  between  the  two  boards,  a  new 
contract  was  made  on  February  14,  1911,  by 
which  the  original  contract  as  modified  was 
annulled  and  abrogated,  and  it  was  provided 
that  the  dty  boaird  should  complete  the 
school  building  and  maintain  a  first-class 
high  school  in  the  dty  of  Hopklnsvllle;  that 
county  pupils  eligible  for  admission  should 
have  the  right  to  attend  the  hl^  sdiool  free 
of  tuition;  that  the  county  board  should  pay 
for  thdr  Instruction  the  sum  of  $3,000  annu- 
ally for  a  period  of  five  years.  The  county 
board  conveyed  to  the  dty  board  its  undivid- 
ed half  interest  in  the  lots  on  which  the 
building  was  to  be  erected,  and  also  gave  up 
the  $2,000  which  It  had  paid  for  the  founda- 
tion. The  dty  board  returned  to  the  county 
board  $6,000  of  the  $8,000  which  had  been 
paid,  retaining  $2,000  for  the  tuition  of  the 
county  pupils  in  the  high  school  for  that  year. 
It  was  further  agreed  in  the  contract  that, 
should  the  county  board  dedde  to  purchase 
or  become  a  Joint  owner  in  the  high  school 
property  at  any  time  at  an  agreed  valuation 
it  should  have  a  credit  on  such  agreed  valu- 
ation for  the  sum -of  $7,000;  this  being  the 
amount  relinquished  by  it  In  the  dissolution 
settlement 

When  the  first  installment  of  $3,000  be- 
came due  under  the  new  contract  of  Febru- 
ary 14,  1911,  the  superintendent  of  schools 
for  the  county  refused  to  pay  the  amount, 
and  the  dty  instituted  this  suit  to  compel 
her  by  mandamus  to  pay  it  In  defense  of 
the  suit,  she  Insisted  that  the  contract  of 
February  14,  1911,  created  an  Indebtedness 
exceeding  the  Income  and  revenue  provided 
for  the  year,  and  was  void  under  section  157 
of  the  Constitution;  that  the  county  board 
had  been  overreached  by  the  dty  board  in 
making  the  contract;  and  that  the  contract 
was  not  warranted  by  the  statute  or  within 
the  power  of  the  county  board.  The  circuit 
court  on  the  hearing  of  the  case  held  that 
$15,000,  the  amount  of  the  Indebtedness  cre- 
ated by  the  contract  of  February  14,  1911, 
was  not  in  excess  of  the  revenue  provided  for 
the  year;  that  the  contract  was  fairly  and 
Intelligently  made;  and  that  it  was  one 
which  the  county  board  had  authority  under 
the  statute  to  make.   The  defendant  appeals. 

[1,2]  1.  As  the  contract  provided  for  an 
annual  payment  of  $3,000  for  five  years,  it 
must  be  regarded  as  creatlug  an  indebtedness 
of  $15,000.  O'Bryan  v.  City  of  Owensboro, 
113  Ky.  680,  68  S.  W.  858,  69  S.  W.  800,  24 
Ky.  Law  Rep.  469,  645.  We  give  some 
wdght  to  the  finding  of  tlie  circuit  court  on 
questions  of  fact,  and  we  do  not  disturb  his 
finding  of  fact  on  doubtful  evidence.  The 
weight  of  the  evidence  shows  that  the  total 
revenue  provided  for  the  year  was  about 
$32,000,  and  that  the  $15,000  of  indebtedness 
when  added  to  the  previous  indebtedness 
made  a  total  indebtedness  of  something  less 
than  $30,000.     We  conclude  from  a  careful 
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Investigation  of  tbe  record  that  tbe  above  are 
the  facts,  and  that  the  contract  did  not 
create  an  Indebtedness  which  when  added 
to  the  existing  Indebtedness  exceeded  tbe 
revenue  provided  for  tbe  year.  Lawrence 
County  V.  Lawrence  Fiscal  Court,  130  Ky. 
690,  133  S.  W.  824;  Hopkins  Co.  v.  St 
Bernard  Coal  Co.,  114  Ky.  153,  70  8.  W.  289, 
24  Ky.  Law  Rep.  942. 

[S]  2.  The  evlden<;e  wholly  falls  to  show 
that  the  county  board  was  overreached  In  the 
settlement  The  proof  shows  that  the  settle- 
ment was  made  after  days  of  discussion  and 
upon  the  advice  of  counsel.  Tbe  county 
board  was  required  under  the  act  to  estab- 
lish a  county  high  school,  and  It  decided  to 
establish  the  high  scbool  at  HopklnsvUle. 
By  the  agreement  In  question  It  secured  the 
high  school.  The  city  board  had  gone  Into 
the  arrangement  with  the  county  board  for  the 
establishment  of  a  Joint  high  school  at  a 
Joint  expense.  Larger  school  buildings  and 
larger  equipment  were  necessary  for  the 
Joint  school  than  for  the  city  school.  When 
the  parties  bad  In  part  performed  their 
agreement,  they  came  upon  the  stumbling 
block  that  tbe  agreement  was  beyond  tbe 
power  of  the  county  board  under  section  167 
of  the  Constitution.  What  was  to  be  done? 
Tbe  county  board  was  still  under  obligation 
to  establish  a  high  school,  and  an  unexpect- 
ed burden  was  about  to  be  placed  upon  the 
city  school.  The  arrangement  which  the 
parties  made  was  both  fair  and  reasonable. 
There  were  then  In  the  dty  high  school  50 
county  pupils,  and  these  at  the  u«ual  charge 
of  $40  would  cost  the  county  $2,000,  so  tbe 
dty  retained  $2,000  of  the  $8,000  that  had 
been  paid  It.  The  parties  could  not  know  for 
certain  how  many  county  pupils  would  be 
In  the  high  school  for  the  ensuing  years,  and 
so  tney  finally  agreed  on  a  lumping  estimate 
of  $3,000  a  year;  it  being  natural  and  to  be 
expected  that  tbe  number  of  pupils  from  the 
county  would  gradually  Increase  as  the  new 
system  was  put  In  operation,  and  there  were 
more  county  pupils  eligible  for  tbe  high 
school.  When  tbe  county  pupils  exceed 
75,  the  city  will  be  tbe  loser  by  the  lumping 
contract,  and  when  they  fall  under  75  the 
county  will  be  the  loser.  But  the  contract 
was  made  by  people  who  knew  the  local  con- 
ditions, and  It  Is  as  fair  to  one  municipality  as 
to  tbe  other.  The  only  thing  the  county  gave 
up  in  the  settlement  was  Its  one-half  Inter- 
est in  the  lots  for  which  it  had  paid  $5,000 
and  tbe  $2,000  It  had  paid  on  the  foundation, 
and  this  $7,000  It  Is  to  be  credited  with  at  any 
time  when  it  decides  to  buy  the  property  or 
a  half  Interest  In  It  at  a  fair  valuation.  Tbe 
county  could  not  reasonably  expect  the  city 
to  furnish  It  high  school  facilities  Including 
the  larger  building  and  larger  equipment 
without  some  inducement,  and  we  cannot 
say  that  the  county  board  abused  a  sound 
discretion  In  making  this  arrangement,  es- 
pecially in  view  of  tbe  fact  that  it  has  a 


right  to  purchase  tbe  property  or  half  of  it, 
whenever  It  gets  able  to  do  so.  In  other 
words,  it  would  appear  from  the  record  that 
the  county  board  being  powerless  to  estab- 
lish a  high  school,  as  It  had  originally  con- 
templated under  the  contract  of  April  4, 
1910,  made  this  temporary  arrangement  by 
which  It  secures  a  high  school  for  the  county 
pupils  for  five  years,  and  obtains  an  op- 
portunity in  the  meantime  to  get  in  a  posi- 
tion to  buy  half  the  property  and  carry  out 
that  contract 

3.  By  the  statute,  if  a  high  scbool  already 
existed  in  the  county,  and  if  the  county 
board  Is  able  to  make  such  an  arrangement 
with  the  trustees  as  will  furnish  to  the  pupils 
completing  the  rural  school  course  free  tui- 
tion in  the  high  school,  then  such  scbool  may 
be  considered  as  meeting  the  purposes  of  tbe 
act  The  county  board  Is  given  full  power 
and  authority  to  unite  with  the  governing 
authorities  of  any  dty  or  town  in  their 
respective  counties  for  the  purpose  of  estab- 
lishing a  high  school  for  tbe  Joint  use  of  the 
dty  or  town  and  the  county,  and  to  unite 
with  such  authorities  for  the  purpose  of 
maintaining  a  high  school  If  one  be  already 
In  existence.  For  this  purpose  tbe  county 
boards  are  given  full  power  and  authority  to 
make  such  contracts  as  they  may  deem  neces- 
sary or  proper  for  toe  establishment  and 
maintenance  of  such  high  schools  for  tbe 
Joint  use  of  the  county  and  such  city  or  town. 
The  statute  was  plainly  designed  to  give 
tbe  county  and  dty  boards  a  wide  discretion 
upon  the  ground  that  a  Joint  high  scbool 
from  Its  larger  means  would  furnish  to  all 
tbiB  pupils  better  facilities  than  a  smaller 
scbool  supported  by  smaller  means.  What 
Is  best  to  be  done  is  a  matter  depending  up- 
on local  conditions  and  many  circumstances, 
and  therefore  tbe  statute  clothed  the  board 
with  full  power  and  authority  to  make  such 
contracts  as  they  deemed  proper  or  neces- 
sary. We  do  not  see  that  tbe  board  exceeded 
its  authority  or  that  It  did  not  exercise  a 
fair   and  reasonable  Judgment 

[4]  It  is  insisted,  however,  that  the  con- 
tract made  here  does  not  contain  full  and 
complete  stipulations  as  to  employment  and 
compensation  of  teachers,  courses  of  study, 
payment  of  the  expenses  of  the  scbool,  or  the 
control  and  dlsdpllne  of  the  pupils,  and  that 
It  Is  silent  as  to  whether  the  high  scbool 
shall  be  of  tbe  first,  second  or  third  class.  But 
these  matters  were  substantially  set  out  in 
tbe  contract  of  April  4, 1910 ;  tbe  parties  bad 
in  fact  been  running  the  blgb  school  under 
that  contract  from  tbe  beginning  of  the  term 
and  were  so  running  it  on  February  14, 1911, 
when  the  Uew  contract  was  made.  Plainly 
the  new  contract  refers  to  the  high  school 
that  the  parties  were  then  running,  and 
contemplates  that  the  school  shall  be  run 
substantially  in  the  same  manner  for  the 
five  years.  It  is  not  necessary  under  tbe 
statute  that  tte  high  school,  where  a  con- 
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tract  Is  made  with  the  city  authorities,  shall 
be  under  the  control  of  the  county  board 
or  under  the  Joint  control  of  both  boards. 
How  the  high  school  shall  be  governed  Is  a 
matter  to  l>e  settled  by  contract  between  the 
two  l>oards  under  the  statute,  and  in  the 
case  at  bar  it  is  agreed  that  the  city  board  is 
to  run  the  high  school.  When  the  county 
board  is  given  full  power  and  authority  to 
make  such  contracts  as  they  deem  aecessary, 
it  cannot  be  said  that  they  may  not  contract 
with  the  dty  authorities  for  the  use  of  a 
city  school  which  is  under  the  control  of  the 
city  authorities. 

On  the  whole  case  we  see  no  substantial 
error  to  the  prejudice  of  appellants. 

Judgment  affirmed. 


BOARD  or  DRAINAGE  OOM-RS  OF  BAL- 
LARD COUNTY  V.  HENDERSON. 

(Court  of  Appeals  of  Kentucky.    June  12, 
1913.) 

1.  Appkal  and  Ebbob  (I  843*)  —  QuasTiowB 
Rkviewablk — Moot  Questions. 

Where  proceedings  were  had  under  the 
drainage  law,  repealed  by  Acts  1912,  c.  132, 
and  the  parties  after  judgment  agreed  that 
further  proceedings  should  be  had  under  the 
prior  law,  the  question  of  the  validity  and  con- 
struction of  the  act  of  1912  is  moot  and  will 
not  t>e  considered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  if  3331-3341;  Dec.  Dig.  { 
843.»J 

2.  Apfeal  and  Ebbob  (|  934*)  —  Rxcobo — 
Pbxsuuptions. 

Where  the  record  on  appeal  refers  to  and 
makes  a  part  thereof  the  record  in  another  suit, 
but  which  record  is  not  copied,  the  Court  of 
Appeals  must  presame  that  the  missing  part 
of  the  record  contains  a  statement  of  facta 
justifying  the  finding  and  judgment  of  the 
trial  court 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  U  8777-8781,  87^;  Dec. 
Dig.  i  934.»]  -^  . 

Appeal  from  Circuit  Court,  Ballard  County. 

Action  by  William  Henderson  against  the 
Board  of  Drainage  Commissioners  of  Bal- 
lard County.  From  a  Judgment  for  plaintLtT, 
defendant  appeals.    AflSrmed. 

W.  T.  White  and  H.  F.  Turner,  both  of 
Wlckliffe,  for  appellant  Wm.  Henderson,  of 
WlckliCte,  for  appellee. 

LASSINO,  J.  This  is  an  appeal  from  a 
Judgment  of  the  Ballard  circuit  court,  in 
wMdi  we  are  asked  to  pass  upon  the  consti- 
tutionality of  chapter  132  of  the  Acta  of 
1912,  approved  March  19,  1912,  relating  to 
the  drainage  of  lands,  the  establishment 
and  construction  of  public  levees,  ditches,  and 
drains.  Appellee  sought  In  the  lower  court 
to  enjoin  appellant  from  assessing,  levying, 
and  collecting  a  tax  upon  his  land,  upon  the 
theory  that  the  proceeding  under  which  it 
was  acting  was  void. 

[1]  From  an  agreed  statement  of  facts  cop- 


ied into  the  record,  it  appears  that  the  pro- 
ceeding in  this  case,  from  its  inception  down 
to  the  time  of  the  rendltiOD  of  the  judgment, 
was  had,  not  under  the  act  the  validity  of 
which  la  here  assailed,  but  under  the  stat- 
ute which  the  act  in  question  expressly  re- 
pealed. When  the  judgment  was  entered, 
the  parties  afFected  thereby  agreed  that,  al- 
though the  law  under  which  they  had  t>een 
proceeding  was  repealed,  further  proceedings 
in  the  case  should  be  under  said  law.  The 
proceeding  having  been  In  part  under  ttie 
old  law  and  In  part  by  agreement,  it  is  ap- 
parent that  a  determination  of  the  correct- 
ness of  the  chancellor's  ruling  would,  in  no 
wise,  involve  a  consideration  of  or  necessitate 
a  construction  of  the  act  in  question.  Tills 
court  will  not  construe  a  legislative  act  in  a 
moot  case,  nor  until  its  construction  is  ren- 
dered necessary  in  order  to  determine  the 
rights  or  interests  of  parties  arising  under 
the  provisions  of  such  act 

[2]  The  record  shows  that  the  case  Is  here 
on  only  a  partial  transcript  Reference  in 
this  record  is  made  to  a  suit  in  the  county 
court  of  Ballard  county,  which  is  referred  to 
and  made  a  part  of  the  record  in  this  case, 
but  it  has  not  been  copied  into  this  record. 
In  the  absence  of  the  record  referred  to,  we 
must  presume  tliat  tlie  missing  portions  of 
the  record  contain  a  statement  of  facts 
which  Justifies  and  supports  the  finding  and 
Judgment  of  the  chancellor. 

For  the  reasons  indicated,  tbe  Judgment 
is  affirmed. 


WARD  et  aL  v.  WARD. 

(Court  of  Appeals  of  Kentnclqr.    June  20, 
1913.) 

LMobtoaoes  <%  151*)— PBiOBrrr  Bktwbbh 

MOBTOAOE  AND  VBNDOB's  LIEN. 

Where  a  purchaser  of  land  gave  pnrcliase- 
money  notes  for  part  of  the  purchase  price, 
and  at  the  same  time  borrowed  money,  for 
which  he  gave  notes  indorsed  by  a  tliird  per- 
son, and  executed  to  the  third  person  a  mort- 
gage to  secure  him  against  loss,  the  lien  of 
tbe  purchase-money  notes  was  superior  to  tliat 
of  the  mortgage. 

[EM.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  {g  307,  309-311,  314-329,  33^^36; 
Dec.  Dig.  {  151.»] 

2.  INSUBANCE    (S   222*)    —  Btidknce   MB  TO 
Debt  Intended  to  be  Secubed. 

Where  the  evidence  showed  that  a  party, 
who  was  indebted  to  his  brother  in  only  a 
small  amount,  but  on  whose  notes  for  Sl.OOO 
his  brother  was  surety,  assigned  life  insur- 
ance poiicieR  to  the  brother,  and  there  was  ev- 
idence  tending  to  show  that  the  insurance  was 
taken  for  tbe  purpose  of  paying  the  fl,000 
debt,  and  no  evidence  that  at  the  time  he  con- 
templated t>ecoming  further  indebted  to  his 
brother,  or  that  there  was  any  agreement  tliat 
tbe  assignment  was  made  to  enable  liim  to 
secure  through  his  brother's  indorsement  ad- 
ditional sums  of  money,  the  evidence  showed 
that  the  assignment  was  to  secure  the  exist- 
ing   indebtedness    on   which    his   brother   was 
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surety,  and  not  to  aecnre  an  Indebtednem  anb- 
aeqnently  created. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  »  492;   Dec.  Dig.  i  222.»] 

8.  INSTJBANCB      {%      222*)— APPUOATIOH— Ap- 
PBOPBIATION    BT    CBEDITOB. 

Where  insarance  policies  wMe  assigned 
to  insured's  brother  for  the  purpose  of  se- 
curing an  indebtedness  on  which  the  brother 
was  a  surety,  the  brother  upon  insured's  death 
was  bound  to  apply  the  insurance  money  in 
satisfaction  of  such  indebtedness,  and  could 
not,  by  applying  it  on  an  indebtedness  to  him- 
self, created  subsequent  to  the  assignment, 
before  suit  was  brought  to  compel  him  to  ap- 
ply it  as  agreed,  acquire  an^  right  to  have 
It  applied  on  the  subsequent  indebtedness. 

[Ed.  Note. — For  other  cases,  see  In^surance, 
Cent.  Dig.  i  492;   Dec.  Dig.  §  222.*] 

Appeal  from  Circuit  Court,  Henderson 
County. 

Action  by  8.  Isabel  Ward  against  E.  C. 
Ward,  in  which  the  Ohio  Valley  Banking  & 
Trust  Company  became  a  party.  From  a 
judgment  for  the  defendant  Ward,  plaintiff 
and  the  defendant  Trust  Company  appeals. 
Reversed  and  remanded. 

Teaman  &  Teaman,  of  Henderson,  for  ap- 
pellants. Montgomery  Merritt,  of  Hender- 
son, for  appellee. 

LASSINO,  J.  In  May,  1902,  Thomas  B. 
Ward  and  his  wife,  S.  Isabel  Ward,  purchas- 
ed a  bouse  and  lot  in  the  town  of  Henderson 
for  something  lllce  $2,000  and  had  the  title 
conveyed  to  them  Jointly.  They  paid  a  part 
of  the  purchase  money  In  cash  and  executed 
their  purchase-money  notes  for  the  remain- 
der, amounting  to  $1,200.  For  this  balance 
of  the  purchase  money  they  signed  two  prom- 
issory notes,  of  which  the  Ohio  Valley  Bank- 
ing &  Trust  Company  became  the  purchaser. 
Upon  the  day  upon  which  said  property  was 
purchased  and  conveyed  to  them,  Thomas  R 
Ward  borrowed  from  said  bank  $1,000,  for 
which  he  gave  two  notes  for  $500  each. 
These  notes  were  secured  by  the  Indorse- 
ment of  his  brother,  E.  C.  Ward,  and  others. 
To  secure  the  Indorsers  on  these  two  notes 
for  $500  each  against  loss  on  account  of 
their  suretyship,  Thomas  E.  Ward  and  his 
wife,  S.  Isabel  Ward,  executed  to  them,  or 
to  one  of  them  for  the  benefit  of  all,  a  mort- 
gage upon  the  same  property.  Thomas  B. 
Ward  and  his  wife  moved  Into  said  property 
and  used  and  occupied  it  as  a  home  until 
his  death  in  June,  1911.  He  had  procured 
two  policies  of  Insurance  on  bis  life,  one  for 
$3,000  and  another  for  $1,000.  The  $3,000 
policy  had  been  permitted  to  lapse,  and  he 
had  received  from  the  company  a  paid-up 
policy  for  $120.  The  $1,000  policy  was  kept 
alive  and  In  force  from  the  time  It  was  tak- 
en out  untU  his  death.  About  three  months 
after  the  $1,000  policy  was  taken  out,  he 
assigned  and  transferred  It  absolutely  to  his 
brother,  E.  C.  Ward,  and  at  some  time  before 
or  after  that  date  he  also  transferred  to  him 
absolutely  the  policy  for  $120. 


Following  the  death  of  Thomas  B.  Ward, 
bis  widow  called  upon  E.  C.  Ward,  her 
brother-in-law,  and  notified  him  that  he  must 
apply  the  proceeds  of  these  insurance  poli- 
cies to  the  payment  of  the  two  $500  notes  of 
her  husband,  which  were  held  by  the  bank, 
and  upon  which  he  was  surety.  It  appears 
that,  at  the  time  of  the  death  of  Thomas  E. 
Ward,  he  was  indebted  to  B.  C.  Ward  in  vari- 
ous sums  (some  of  which  were  evidenced  by 
promissory  notes)  amounting  in  the  aggregate 
to  more  than  $1,400.  Notwithstanding  the 
request  or  demand  made  on  him  by  the 
widow  as  to  the  application  of  the  Insurance 
money,  B.  G.  Ward  Insisted  upon  his  right 
to  apply  it  to  the  discharge  of  his  other  in- 
debtedness, leaving  the  two  $500  notes  un- 
satisfied. The  widow  brought  suit  against 
him  to  compel  him  to  make  the  application  as 
requested. '  He  answered,  alleging  the  ap- 
plication in  accordance  with  his  expressed 
Intentions  to  her,  and  sought  to  have  the 
mortgage  foreclosed  and  the  property  sold 
to  pay  the  two  $500  notes  upon  which  he  was 
surety.  The  bank  was  made  a  party.  Proof 
was  taken,  and  upon  final  submission  the 
chancellor  was  of  opinion  and  held  that  the 
defendant  E.  C.  Ward  had  the  right  to  make 
the  application  as  he  did,  and  directed  the 
property  sold  to  pay,  'first,  the  two  $500 
notes;  and,  second,  the  bank's  note  for  the 
purchase  money.  Both  the  widow  and  the 
bank  appeaL 

[1]  It  is  not  stated  In  the  Judgment  the 
ground  upon  which  the  court  was  Infiuenced 
in  holding  that  the  lien  to  secure  the  mort- 
gage notes  was  superior  to  that  of  the  bank 
for  the  purchase-money  debt  This  must 
have  been  due  to  Inadvertence  In  the  prepara- 
tion of  the  Judgment.  The  purchase-money 
lien  was  superior  to  all  other  Hens,  and  the 
bank  should  have  been  given  a  superior  lien 
upon  the  entire  property  for  the  payment  of 
its  debt,  with  accrued  Interest 

[2]  From  the  evidence  it  Is  plain  that,  at 
the  time  the  assignment  of  these  policies  of 
insurance  was  made,  Thomas  E.  Ward  was 
not  Indebted  to  his  brother  in  any  sum  in 
excess  of  $90,  save  on  account  of  bis  surety- 
ship on  the  two  $500  notes.  It  is  not  con- 
tended that  the  assignment  was  made  other 
than  for  the  purpose  of  securing  E.  C.  Ward 
against  loss  on  account  of  his  suretyship  for 
his  brother.  There  Is  no  evidence  from 
which  it  could  be  even  inferred  that  Thomas  , 
E.  Ward,  at  that  time, '  contemplated  that 
he  would  become  Indebted  to  his  brother,  B. 
C.  Ward ;  but,  on  the  contrary,  there  is  evi- 
dence tending  to  show  that  he  took  this  In- 
surance for  the  purpose  of  paying  off  his 
$1,000  debt  to  the  bank  upon  which  his  broth- 
er was  surety,  so  that,  in  the  event  of  mis- 
fortune to  him,  a  home  might  be  left  to  his 
wife  and  children.  In  the  absence  of  some 
express  agreement  showing  that  the  assign- 
ment of  these  policies  was  made  to  enable 
Thomas   B,    Ward   to    secure,   through   his 
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brother's  indorsement,  additional  sums  of 
money,  we  conclude  that  the  assignment  was 
made  to  secure  his  then  existing  Indebted- 
ness, and  the  trial  court  erred  in  not  holding 
that  the  Insurance  money  should  be  applied 
to  the  discharge  of  these  mortgage  notes. 

[3]  But  it  Is  insisted  that,  before  the  suit 
was  brought,  appellee  had  applied  the  in- 
surance money  to  the  discharge  and  satisfac- 
tion of  his  other  Indebtedness.  He  is  in  no 
position  to  shelter  himself  behind  such  de- 
fense. He  knew,  before  he  made  such  ap- 
plication, that  his  brother's  family  were 
claiming  that  he  had  no  right  to  make  such 
application,  and  his  rush  to  do  so  could  not 
put  him  in  any  better  position  than  before 
he  attempted  to  so  apply  the  money.  This 
is  not  a  case  where  a  payment  was  made 
without  directions  concerning  its  application. 
No  payment  of  these  policies  could  have 
been  made  during  the  life  of  Thomas  E. 
Ward,  and  when  he  died,  and  E.  C.  Ward 
collected  the  insurance  money,  he  was  bound 
to  apply  it  in  satisfaction  of  that  debt  to 
secure  which  the  policies  were  pledged ;  and 
this  was  the  mortgage  debt  and  perhaps  an- 
other debt  of  $90.  The  court  should  have 
required  that  this  insurance  money  be  ap- 
plied, first,  to  the  discharge  of  the  two  $500 
notes  secured  by  mortgage;  and,  second, 
to  the  discharge  of  any  other  Indebtedness 
on  the  part  of  Thomas  E.  Ward  to  E.  C. 
Ward  existing  at  the  time  the  assignment  of 
the  policies  was  made. 

Since  the  proper  application  of  the  insur- 
ance money  will  discharge  the  mortgage 
debt,  the  court  will  set  aside  the  former 
Jud^ent,  and  enter  one  directing  a  sale  of 
the  property  for  the  satisfaction  of  the 
bank's  purchase-money  notes.  When  these 
are  satlsfled,  one-half  of  the  balance  realized 
by  the  sale  belongs  to  the  widow  in  her  own 
right,  and  in  the  remaining  one-lialf  she  is 
entitled  to  a  homestead. 

Judgment  reversed,  and  cause  remanded 
for  further  proceedings  consistent  herewith. 


CHESAPEAKE  &  O.  BX.  CO.  T. 
STAPLBTON. 

(Court  of  Appeals  of  Kentucky.    June  12, 
1913.) 

1.  Appeal  and  Erkob  (|  882»)— Isvited  Eb- 
ROB— Admission  of  Evidence. 

Where  evidence  had  been  Introduced  on 
the  part  of  the  master  concerning  the  general 
carefulness  of  hia  foreman,  testimony  in  re- 
buttal that  the  foreman  bad  once  stated  that, 
it  made  no  difference  if  some  of  the  men  were 
killed  was  invited,  and  a  reversal  will  not  be 
granted  for  error  in  its  admission. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S§  3591-3010;    Dec.  Dig.  S 

2.  Appeal  and  Ebrob  ($  688*)— Misconduct 
OF  Counsel— Bill  op  Exceptions— Neces- 
sity. 

Alleged  misconduct  of  plaintiff's  attor- 
ney cannot  be  considered  on  appeal  unless  the 


remark  and  objections  thereto  appear  In  the 
bill  of  exceptions,  even  though  they  are  pre- 
sented in  the  motion  for  new  trial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {&  2894-2896;  Dec  Dig.  i 
688.*] 

3.  Continuance  (|  S3*)— Absenob  op  Wit- 
ness—Aduibsion  OF  'Testimony. 

Where  affidavits  of  the  testimony  of  ab- 
sent witnesses,  filed  in  support  of  a  motion 
for  continuance,  are  read  to  the  jury,  a  re- 
fusal _  to  grant  a  continuance  will  be  error 
only  in  very  exceptional  circumstances,  under 
Civ.  Code  Prac.  f  315,  providing  that,  if  the 
affidavits  are  read  to  the  jury,  the  trial  shall 
not  be  postponed. 

[Ed.  Note.— For  other  cases,  see  Continu- 
ance, Cent  Dig.  i  113;   Dec.  Dig.  {  33.*] 

Appeal  from  Circuit  Court,  Floyd  County. 

Action  by  Oliver  Stapleton  against  the 
Chesapeake  &  Ohio  RaUway  Company. 
Judgment  for  the  plaintiff,  and  defendant 
appeals.     Affirmed. 

Harkins  &  Harklns,  of  Prestonsburg, 
Worthlngton,  Cochran  &  Browning,  of  Mays- 
ville,  and  F.  T.  D.  Wallace,  of  Ashland,  for 
appellant  May  &  May,  of  Prestonsburg, 
for  appellee. 

CABBOLL,  J.  The  appellee,  Stapleton. 
while  engaged  as  a  laborer  for  the  appellant 
railway  company,  received  personal  Injuries, 
and  in  this  suit  to  recover  damages  he  had 
a  judgment  for  $650.  A  reversal  is  asked 
for  alleged  error  in  the  admission  and  rejec- 
tion of  evidence  and  in  giving  and  refusing 
Instructions,  because  the  verdict  is  excessive, 
and  for  misconduct  of  counsel  for  appellee 
in  the  argument  of  the  case,  and  failure  of 
the  trial  court  to  grant  a  continuance. 

The  facts  are  substantially  these:  The 
railway  company  was  engaged  in  ballasting 
Its  road,  and  it  used.  In  doing  this  work,  a 
train  consisting  of  an  engine  and  cars, 
known  as  gondola  hopper  cars.  It  seems 
that  in  the  bottom  of  the  beds  of  these  cars 
were  doors  that  opened  toward  the  track, 
letting  the  contents  of  the  cars  fall  out  on 
the  track;  and  the  cars  were  moved  by  an 
engine  so  as  to  distribute  the  ballast  as 
needed.  On  the  occasion  in  question,  appel- 
lee, In  company  with  several  other  laborers, 
was  in  one  of  these  cars  helping  to  move 
the  crushed  rock  towards  the  opening  in  the 
bottom,  so  that  it  might  fall  through  on  the 
track,  and  it  appears  tliat,  while  he  was 
standing  on  a  rod  that  ruQ  ttirough  the  bot- 
tom of  the  bed  of  the  car  over  the  opening, 
the  car  was  suddenly  moved  by  the  engine 
and  he  was  thrown  through  the  opening  to 
the  track  and  dragged  by  the  car  and  stone 
some  distance  before  the  train  was  stopped. 

There  is  some  conflict  In  the  evidence  as 
to  the  distance  the  car  was  moved  after  ap- 
pellee fell  through  the  opening  and  before 
it  was  stopped.  The  witnesses  in  his  behalf 
say  the  car  ran  about  30  feet,  while  wit- 
nesses for   appellant  say   that  It  only  ran 
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about  7  feet  But,  however  this  may  be,  It 
Is  not  disputed  that  appellee  fell  through  the 
opening  and  was  dragged  some  distance.  We 
may  also  aay  at  this  point  that  the  Judg- 
ment la  not  excessive,  as  the  evidence  shows 
that   appellee  was  seriously  Injured. 

It  also  appears  that  it  was  the  custom  of 
the  employ^  of  the  company  In  charge  of 
the  train  to  give  warning  or  notice  to  the 
laborers  working  in  the  cars,  as  appellee 
was,  when  the  cars  were  going  to  be  moved, 
80  that  they  might  take  whatever  precau- 
tions were  necessary  to  prevent  being  in- 
jured by  the  movement,  and  several  witness- 
es for  the  company  testify  that  before  the 
car  was  moved  on  the  occasion  in  question 
the  usual  warning  was  given,  while  an  equal 
number  of  witnesses  in  behalf  of  appellee 
say  that  the  car  was  moved  without  warning 
or  notice.  This  question,  which  is  really  the 
controlling  one  in  the  case,  is  tlte  subject 
of  much  contradictory  evidence;  but  the 
witnesses  who  testified  on  this  point  for  ap- 
pellee had  opportunity  to  know  whether  the 
notice  was  given  or  not,  and  their  evidence 
was  sufficient  to  warrant  the  Jury  in  find- 
ing that  no  notice  was  given.  We  may  fur- 
ther observe  that  the  admitted  fact  tliat  it 
was  usual  and  customary  to  give  notice 
shows  that  it  was  regarded  as  important 
that  the  train  should  not  be  moved  until  the 
laborers  in  the  car  were  notified  of  the  move- 
ment It  Is  also  api>arent  that  the  injuries 
received  by  appellee  were  caused  entirely  by 
the  movement  of  the  train,  because,  if  he 
had  fallen  through  the  opening  when  the 
car  was  standing,  it  is  not  at  all  probable 
that  he  would  have  been  hurt 

[1]  Taking  up  now  the  errors  relied  on  for 
reversal,  complaint  is  made  ttiat  on  the  ex- 
amination of  one  of  the  laborers,  counsel  for 
appellee,  over  the  objection  of  coultsel  for 
appellant  was  permitted  to  ask  him  if  he 
had  not  heard  the  foreman  tell  the  men 
when  he  was  in  a  hurry  that  it  did  not 
make  any  difterence  if  some  of  them  did 
get  killed,  as  there  was  another  man  wait- 
ing for  the  Job,  and  the  witness  answered, 
"Yes."  This  question  was  invited  by  ques- 
tions asked  the  witness  by  counsel  for  ap- 
pellant in  an  effort  to  show  that  the  fore- 
man was  very  careful  to  avoid  injury  to 
the  men,  and  made  every  possible  effort  to 
keep  them  from  getting  hurt.  This  entire 
line  of  interrogation  by  the  attorneys  for 
both  parties  was  improper  and  incompetent, 
and,  except'  for  the  fact  that  the  question 
complained  of  was  asked  to  rebut  questions 
tending  to  show  that  the  foreman  was  ah 
exceedingly  careful  man,  it  would  be  suffi- 
cient to  Justify  a  reversal  of  the  case.  But 
considering  the  circumstances  under  which 
the  question  was  asked,  we  do  not  think  the 


error  sufficient  to  warrant  as  in  ordering  a 
new  trial. 

[J]  It  is  also  argued  by  counsel  for  appel- 
lant that  the  attorney  for  appellee,  in  his 
closing  argument,  was  guilty  of  misconduct 
in  making  statements  outside  the  record  for 
the  purpose  of  prejudicing  the  Jury.  The  im- 
proper argument  is  pointed  out  in  the  mo- 
tion and  grounds  for  a  new  trial,  but  we  do 
not  find  in  the  bill  of  exceptions  any  refer- 
ence to  U,  or  that  any  objection  was  made  to 
it  at  the  time,  and  therefore  the  misconduct 
of  counsel  is  not  available  error  on  this  ap- 
peal. If  counsel  desire  to  rely  for  reversal 
on  the  fact  that  opposing  counsel  was  guilty 
of  misconduct  in  the  argument  of  the  case, 
the  improper  argument  should  be  shown  in  a 
bill  of  exceptions,  together  with  the  objec- 
tions and  exceptions  to  it  that  were  made  at 
the  time. 

[3]  Another  assigned  error  is  the  failure 
of  the  trial  court  to  grant  a  continuance.  A 
motion  for  a  continuance  was  made  on  ac- 
count of  absent  witnesses,  but  the  court  per- 
mitted the  affidavit  to  be  read  as  the  deposi- 
tion of  the  absent  witnesses ;  and,  as  several 
witnesses  who  were  present  testified  to  sub- 
stantially what  it  was  set  out  the  absent 
witnesses  would  say,  we  do  not  think  the 
court  erred  in  refusing  a  continuance.  In 
civil  actions  the  matter  of  granting  a  con- 
tinuance is  largely  in  the  discretion  of  the 
trial  court  and  when  the  trial  court  permits 
the  affidavit  to  be  read  as  the  deposition  of 
the  absent  witness,  it  is  only  in  very  excep- 
tional cases  that  the  refusal  to  grant  a  con- 
tinuance will  be  error.  Section  315  of  the 
Civil  Code,  which  provides  the  method  of 
obtaining  a  continuance,  declares,  in  part 
that,  if  the  affidavit  of  what  the  absent  wit- 
ness would  say  if  present  Is  permitted  to  be 
read,  the  trial  shall  not  be  postponed  on  ac- 
count of  his  absence. 

The  instructions  are  also  criticised,  but 
we  think  they  submitted  fairly  to  the  Jury 
the  substantial  issues  in  the  case.  In  the 
instructions  the  Jury  were  told  in  substance 
that  if  the  persons  In  charge  of  the  train 
carelessly  and  negligently  moved  the  car 
in  such  a  violent  manner  as  to  throw  appel- 
lee through  the  opening,  they  should  find  for 
him  in  damages,  but  that  if  apj>ellee  knew  or 
had  any  information  that  the  cars  were  go- 
ing to  be  moved,  and  after  receiving  such 
warning  failed  to  exercise  ordinary  care  for 
his  own  safety,  they  should  find  for  the  com- 
pany.. They  were  farther  told  that  he  as- 
sumed all  the  risks  incident  to  the  employ- 
ment that  were  not  the  result  of  carelessness 
on  the  part  of  persons  in  charge  of  the  train. 

Upon  the  whole  case,  we  think  the  appel- 
lant company  had  a  substantially  fair  trial, 
and  the  Judgment  is  affirmed. 
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ROBERTSON  t.  HINES  et  aL 

(Conrt  of  Appeals  of  Kentucky.    June  12, 
lOia) 

Descent   akd    Dibtbibution    (§   87*)— Con - 

VETANCX  BT  HeIB— LlABELITT  FOB  DEBT   OF 

Estate. 

Under  Kv.  St.  I  2087,  providing  that  when 
an  heir  shall  alien,  before  suit  brought,  the 
estate  descended  to  him  he  shall  be  liable  for 
the  value  thereof  to  creditors  of  decedent, 
but  the  estate  so  aliened  shall  not  be  liable  to 
them  in  the  hands  of  a  bona  fide  purchaser, 
unless  action  to  subject  it  is  brought  within 
six  months  after  the  estate  is  descended,  one 
purchasing  the  interest  of  an  heir  during  pen- 
dency of  action  to  settle  the  estate,  brought 
within  six  months  of  intestate's  death,  takes 
it  subject  to  payment  of  intestate's  debts  and 
cost*  of  adminlattation,  though  not  knowing  of 
the  action. 

Pid.  Note.— For  other  cases,  see  Descent  and 
Distribution,  Cent  Dig.  $§  330-336;  Dec.  Dig. 
i  87.*] 

Appeal  from  Circnit  Court,  Warrto  County. 

Action  by  N.  G.  Robertson  against  Thomas 
R.  Bines  and  others.  Petition  dismissed, 
and  plaintiff  appeals.    Affirmed. 

W.  B.  Garth,  of  Bowling  Oreen,  for  appel- 
lant Sims  9c  Rodes,  of  Bowling  Green,  for 
appellees. 

CLAY,  O.  In  tbe  month  of  Angust,  1900, 
Leslie  J.  Clai^  died  intestate,  a  resident  of 
Warren  county,  Ky.  He  was  the  owner  of 
certain  lands  in  that  county.  He  had  three 
cliildren,  John  Clark,  Joe  Clark,  and  Agnes 
Amelia  Clark,  who  married  James  Ragland. 
John  Clark  and  Joe  Clark  survived  the  intes- 
tate; but  at  the  time  of  his  death  Agnes 
Amelia  Clark  and  her  husband,  James  Rag- 
land,  were  both  dead,  leaving  surviving  them 
Clark  Ragland  and  Hardin  W.  Ragland, 
both  of  whom  were  of  age.  Upon  the  death 
of  Leslie  J.  Clark,  Byron  Renfrew  qualified 
as  his  administrator.  On  December  26, 1900, 
he  brought  an  action  for  the  settlement  of 
the  estate.  Certain  creditors  holding  mort- 
gage and  vendor's  lien  and  other  claims 
against  the  property  were  made  parties. 
Hardin  W.  Ragland  was  also  made  a  party 
defendant  At  that  time  he  was  a  nonresi- 
dent, and  lived  in  Lebanon,  Tenn.  Upon 
proper  affidavit,  R.  C.  P.  Thomas  was  ap- 
pointed warning  order  attorney  to  notify 
him  of  the  nature  and  pendency  of  the  ac- 
tion. On  June  5,  1901,  he  filed  a  report  that 
he  had  written  several  letters  to  Hardin  W. 
Ragland  and  had  received  replies  from  him. 
He  further  stated  that  he  had  examined  the 
papers  in  the  case,  and  from  all  the  in- 
formation he  was  able  to  obtain  he  was  un- 
able to  make  any  affirmative  defense  for 
Hardin  W.  Ragland.    The  case  was  referred 


to  the  master  eommlsaloner,  and  various 
claims  allowed  against  the  estate.  The 
property  was  sold,  and  J.  H.  Clark  and  J. 
G.  Cason  became  the  purchasers  at  the  price 
of  $700.  The  purchasers  failed  to  execute 
bond  for  the  purchase  price.  On  February 
17,  1902,  the  property  was  again  sold,  and  T. 
R.  Hines  became  the  purchaser  at  $500.  E<z- 
ceptlons  were  thereafter  filed  to  the  same, 
but  the  sale  was  confirmed. 

During  the  pendency  of  the  above  action 
Hardin  W.  Ragland  and  wife  sold  and  con- 
veyed his  undivided  one-sixth  interest  In  fbe 
land  to  N.  G.  Robertson  by  deed,  duly  ac- 
knowledged and  delivered  on  March  19,  1901, 
and  recorded  In  the  office  of  the  clerk  of  the 
Warren  county  court  on  March  20,  1901. 
The  consideration  recited  in  the  deed  was 
$150  cash.  On  February  4,  1909,  N.  O.  Rob- 
ertson brought  this  action  against  the  pres- 
ent owner  of  the  land  and  others  to  recover 
an  undivided  one-sixth  interest  therein.  On 
final  hearing  the  petition  was  dismissed,  and 
he  appeals 

Plaintiff  bases  his  right  to  recover  on  the 
fact  that  he  was  a  bona  fide  purchaser  of 
Hardin  Ragland's  Interest  without  notice 
of  the  pendency  of  the  action  to  settle  his 
grandfather's  estate.  Section  2087,  Ky. 
Stats.,  provides:  "When  the  heir  or  devisee 
shall  alien,  before  suit  brought,  the  estate 
descended  or  devised,  he  shall  t>e  liable  for 
the  value  thereof,  with  legal  Interest  from 
the  time  of  alienation,  to  the  creditors  of 
decedent  or  testator;  but  the  estate  so  alien- 
ed shall  not  l>e  liable  to  the  creditors  in  the 
hands  of  a  bona  fide  purchaser  for  valuable 
consideration,  unless  action  la  instituted 
within  six  months  after  the  estate  is  devised 
or  descended  to  subject  the  same." 

At  the  time  of  the  commissioner's  sale  of 
the  land  in  question  Hardin  W.  Ragland  was 
before  the  court  The  suit  was  instituted 
within  six  months  after  bis  Interest  in  the 
estate  descended  to  him.  Passing  the  ques- 
tion whether  or  not  Robertson  had  actual 
notice  of  the  pendency  of  the  action,  he 
bought  Hardin  W.  Ragland's  Interest  during 
the  pendency  of  the  action.  The  suit  having 
been  brought  within  six  months,  the  Interest 
which  he  purchased  was  subject  to  the  pay- 
ment of  the  Intestate's  debts  and  the  costs  of 
t2ie  administration.  In  other  words,  he 
stepped  into  the  shoes  of  Hardin  W.  Rag- 
land, and  could  assert  no  greater  interest 
in  the  land  than  Hardin  Ragland  could 
assert  Mortgage  liens  and  other  claims 
against  the  estate,  together  with  the  costs 
of  administration,  consumed  the  property; 
therefore  Robertson  acquired  no  Interest  in 
the  land  by  virtue  of  the  deed  in  question. 

Judgment  affirmed. 
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CITI  OF  PARIS  V.  BURLEI  TOBACCO 
SOCIETY  et  aL 

(Court  of  Appeals  of  Kentaeky.    Jane  10, 
1913.) 

1.  Taxation  (S  47*)  —  liiABiUTY  —  Dotjbuc 
Taxation. 

Where  tobacco  growers,  delivering  posses- 
sion of  their  tobacco  to  the  warehouses  of  sell- 
ing corporations,  had  themselves  paid  the  tax 
thereon,  the  corporations  should  not  be  re- 
quired to  pay  taxes  thereon,  sinbe  to  do  so 
would  be  double  taxation. 

[Eid.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  |{  104-114;    Dec.  Dig.  |  47.*] 

2.  Taxation   (|  86*)  —  Persons  Liable  — 

COBFORATIONS         HOUIINO        PBOFEBTY        AS 
AQENT    OB   TBUSTEE. 

Under  Ky.  St.  §  4023,  providing  that  a 
bolder  of  the  legal  or  the  equitable  title,  and 
the  claimant  or  bailee  in  possession,  shall  be 
liable  for  taxes,  and  making  it  the  duty  of  the 
holder  of  the  equitable  title  to  pay  the  tax, 
whether  the  property  was  in  possession  or 
not  at  the  time  of  payment,  tobacco  not  as- 
sessed to  the  growers,  who  delivered  it  to  a 
selling  corporation,  which  is  snbject  to  tax- 
ation at  the  place  where  the  warehouses  were 
located,  shoold  be  assessed  in  the  possession 
of  the  corporation,  as  the  growers  agent  or 
tmstee. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent  Dig.  |  175;   Dec.  Dig.  i  85.*] 

S.  Taxation  (S$  270,  274*)— Place  or  Taxa- 
tion—Pbopebty  IN  Wabehoube. 

Under  Ky.  St.  §  4026,  providing  that  tan- 
gible personal  property  shall  be  listed  and 
taxes  paid  thereon  in  a  taxable  district  where 
it  has  established  a  taxable  situs  based  on 
the  situs  of  the  property,  tobacco  not  assess- 
ed by  the  growers,  having  a  taxable  situs  bas- 
ed on  its  actual  location  in  warehouses  in 
plaintiff  city,  was  subject  there  to  taxation, 
though  it  would  be  otherwise  if  it  was  only 
in  possession  of  the  corporation  in  the  city 
temporarily. 

lEd.  Note.— For  other  cases,  see  Taiation, 
Cent.  Dig.  H  443,  444;  Dec.  Dig.  H  270, 
274.*] 

Appeal  fDom  Circuit  Court,  Bourbon  Oonnty. 

Action  by  the  City  of  Paris  against  the 
Bnrley  Tobacco  .Society  and  another.  Judg- 
ment for  defendants,  and  plaintiff  appeals. 
Reversed. 

C.  A.  McMillan,  of  Paris,  for  appellant 
Talbott  &  Wbltley  and  Claude  M.  Thomas, 
all  of  Paris,  for  appellees. 

CARROLL,  J.  ■  This  suit  was  brought  for 
the  purpose  <^  collecting  taxes  alleged  to 
be  due  by  the  Burley  Tobacco  Society,  the 
Bourbon  Cownty  Board  of  Control,  and  D. 
W.  Peed,  agent  of  these  corporations,  to  the 
dty  of  Paris,  for  the  years  1907,  1909,  and 
1910.  upon  a  large  quantity  of  tobacco  stored 
In  warehouses  In  the  dty  of  Paris  during  the 
years  for  which  the  tax  was  sought  to  be 
collected.  A  general  demurrer  was  sustain- 
ed to  the  petition  as  amended,  and,  declining 
to  plead  further,  the  petition  was  dismissed, 
and  this  appeal  prosecuted  by  the  dty. 

It  was  charged'.  In  substance,  In  the  pe- 
tition that  the  Burley  Tobacco  Sodety  Is  a 
corporation,  as  Is  also  the  Bourbon  County 


Board  of  Control,  which  Is  merely  a  subsidi- 
ary corporation  of  the  Burley  Tobacco  So- 
dety, and  that  these  corporations  Jointl; 
and  severally  had  power  to  handle,  grade, 
ship,  and  sell  tobacco,  and  do  all  other  things 
necessary  to  carry  out  the  purposes  of  their 
organization,  and  that  D.  W.  Peed  was  the 
managing  agent  of  each  of  these  corpora- 
tions. It  is  averred  that  in  the  year  1907  a 
large  number  of  tobacco  growers,  whose 
names  are  unknown  to  the  plalntUI,  executed 
and  delivered  to  these  corporations  a  writing 
obliging  the  signers  as  follows:  "We,  the 
undersigned,  for  and  In  consideration  of  the 
benefits  to  be  derived  from  having  our  to- 
bacco handled  and  sold  by  the  Burley  Tobac- 
co Sodety,  a  branch  of  the  American  Sodety 
of  Equity  Department  of  Tobacco  Growers, 
do  hereby  pledge  to  the  said  sodety  the 
number  of  acres  of  tobacco  set  opposite  our 
names,  raised  during  the  season  of  1906,  and 
do  constitute  it  our  agent  for  the  purpose 
of  receiving,  grading,  handling  and  selling 
the  same  on  such  terms  as  the  society  may 
prescribe  In  accordance  with  its  constitution 
and  by-laws." 

It  Is  further  averred  that  in  1909  and  1910 
there  was  executed  to  these  corporations  by 
a  number  of  tobacco  growers,  whose  names 
are  unknown  to  the  plaintiff,  a  writing,  In 
which  the  signers  agreed  to  and  did  "consti- 
tute and  appoint  the  Bourbon  County  Board 
of  Control  and  the  Burley  Tobacco  Sodety, 
corporations  under  the  laws  of  Kentucky, 
as  sole  agents  for  the  purpose  of  recdvlng, 
commingling,  handling,  warehousing,  inspect- 
ing, insuring,  grading,  flnandng  and  selling 
all  of  said  tobacco  in  such  manner  and  on 
such  terms  as  said  Burley  Tobacco  Sodety 
may  prescribe  pursuant  to  Its  charter  and 
by-laws,  and  for  such  purpose  hereby  trans- 
fer and  assign  to  and  Invest  in  said  agents 
the  title  and  right  of  possession  to  said  to- 
bacco," and  further  averred  that  pursuant  to 
said  agreements  a  large  quantity  of  tobacco 
was  pledged  and  delivered  to  these  corpo- 
rations, and  the  title  to  the  same  was  trans- 
ferred and  assigned  to  them,  and  the  said 
tobacco  was  held  by  defendants  in  the  dty 
of  Paris,  the  prlndpal  place  of  business  and 
the  prlndpal  office  of  the  defendant,  the 
Bourbon  County  Board  of  Control,  during 
the  years  1907,  1009,  and  1910. 

The  petition  contained  other  necessary  al- 
legations, but  it  is  not  important  to  refer  to 
them  here,  as  the  parts  we  have  copied  are 
suffldent  to  illustrate  the  questions  at  issue 
in  the  case.  The  substance  of  the  petition 
as  amended  Is  that  during  the  years  men- 
tioned a  number  of  tobacco  growers,  pursu- 
ant to  the  agreements  set  out,  delivered  the 
title  and  possession  of  the  tobacco  owned  by 
them  to  these  Burley  Societies  for  the  pur- 
pose of  being  put  on  the  market  and  sold  by 
them  pursuant  to  the  provisions  of  their 
charters,  and  that  during  the  years  men- 
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tloned  tbese  sodetlea  bad  in  tbelr  possession 
in  the  dty  of  Paris,  for  the  purposes  men- 
tioned, the  tobacco  which  was  assessed  for 
taxation,  and  that  is  sought  in  this  suit  to 
be  subjected  to  the  tax  levied  on  the  assess- 
ment. 

It  Is  insisted  by  counsel  for  appellees  (1) 
that  the  agreements  under  which  the  tobacco 
was  surrendered  to  these  societies  did  not 
pass  title  to  them,  bqt  only  created  them 
trustees  to  hold  It  in  trust  for  the  tobacco 
growers,  and  that  property  held  in  trust  Is 
taxable  at  the  residence  of  the  beneficial 
owner;  (2)  that  the  petition  was  fatally  de- 
fective in  falling  to  allege  that  the  tobacco 
growers  who  executed  these  agreements  and 
delivered  their  tobacco  in  pursuance  there- 
with were  residents  of  the  dty  of  Paris,  and 
consequently  all  property  owned  by  them 
subject  to  taxation  in  the  dty ;  and  (3)  tliat 
the  petition  was  further  fatally  defective  In 
falling  to  aver  that  the  tobacco  sought  to 
be  taxed  was  permanently  situated  or  lo- 
cated in  the  dty  of  Paris. 

[1-3]  If  the  tobacco  growers  who  executed 
these  agreements  and  delivered  possession  of 
the  tobacco  to  these  corporations  paid  them- 
selves the  tax  thereon  for  the  years  mention- 
ed, of  course  in  no  state  of  case  should  the 
corporations  be  required  to  either  assess  or 
pay  taxes  on  it,  as  to  require  them  to  do  so 
would  be  double  taxation.  But  if  the  tobac- 
co delivered  to  these  coritorations  was  not 
assessed  by  the  growers,  and  was  subject  to 
taxation  in  the  city  of  Paris,  it  should  be  as- 
sessed in  the  possession  of  the  corporations, 
as  their  agent  or  trustee.  It  is  not  material 
which,  as  section  4023  of  the  Kentucky  Stat- 
utes provides  that  "the  bolder  of  the  legal 
title,  and  the  holder  of  the  equitable  title, 
and  the  claimant  or  bailee  In  possession  of 
the  property  on  the  first  day  of  September 
of  the  year  the  assessment  is  made,  shall  be 
liable  tor  taxes  thereon;  but,  as  between 
themselves,  it  shall  be  the  duty  of  the  hold- 
er of  the  equitable  title  to  list  the  property 
and  pay  the  taxes  thereon,  whether  the  prop- 
erty be  in  possession  or  not  at  the  time  of 
the  payment" 

Section  4025  of  the  Kentucky  Statutes  also 
provides  in  part  that  "tangible  personal  prop- 
erty shall  be  listed  and  taxes  paid  thereon 
in  the  county,  municipality  and  taxing  dis- 
trict where  the  same  has  established  a  taxa- 
ble situs  based  on  the  actual  situation  of  the 
property."  Under  this  statute,  if  the  taxes 
on  this  tobacco  had  not  been  paid  by  the 
growers,  and  if  it  had  a  taxable  situs  based 
on  the  actual  situation  of  the  property  lu  the 
city  of  Paris,  it  is  subject  to  taxation  there 
for  the  years  in  which  it  had  a  taxable  situs 
in  the  dty.  We  may  further  add  that  if 
this  tobacco  was  only  in  the  possession  of 
the  corporations  in  the  dty  of  Paris  tem- 
porarily or  for  a  temporary  purpose,  It  was 
not  subject  to  taxaiion  in  the  city.  Hill  v. 
Caldwell,  134  Ky.  99,  119  S.  W.  749. 


Havinjg  these  general  views,  of  the  law  ap- 
plicable, we  think  the  petition  as  amended 
stated  a  cause  of  action  suffldent  to  require 
a  defense.  Having  nothing  before  ns  ex- 
cept the  petition,  we  do  not  venture  any  opin- 
ion as  to  what  disposition  should  be  made 
of  the  case  when  the  pleadings  are  made  np 
and  the  evidence  in,  as  the  dedsion  of  the 
case  on  its  merits  will  depend  on  the  facts 
shown  by  the  evidence. 

Wherefore  the  judgment  of  the  lower  court 
is  reversed,  "with  directions  to  overrule  the 
demurrer  to  the  petition  as  amended,  and 
for  further  proceedings  not  inconsisteat  with 
this  opinion. 


STEWART  et  aL  v.  STEWART  et  aL 

(Court  of  Appeals  of  Kentucky.    Jane  12, 
1913.) 

1.  ASSIONKXNTS   (i  25*)— SUBJECT-MATTiat   OF 
ASSIONMENTS— ACTIONS     TO     OaNCEL,     DEED. 

The  right  to  set  aside  a  deed  for  fraud  is 
a  personal  one  which  the  grantor  may  assert  or 
not  a*  he  desires,  and  therefore  is  not  the 
subject  of  an  assignment;  hence  an  attorney 
who,  with  knowledge  of  the  execution  and  rec- 
ord of  a  fraudulent  deed,  procured  a  title 
bond  from  the  grantor,  cannot  maintain  an 
action  against  the  will  of  the  grantor  to  set 
aside  the  deed,  for  he  is  a  mere  assii^nee,  and 
not  a  bona  fide  purchaser. 

[Ed.  Note. — For  other  cases,  see  Assignments, 
Cent.  Dig.  |  47 ;   Dec.  Dig.  {  25.*] 

2.  AssiONiucNTs  (i  25*)— Subject  of  Assign- 
ments. 

Civ.  Code  Prac.  (  20,  providing  that  if  the 
right  of  the  plaintiff  be  transferred  pending  the 
action  the  court  may  allow  the  assignee  to  be 
substituted,  applies  only  to  rights  transferred 
during  the  _  pendency  of  the  action,  and  does 
not  authorize  the  assignment  of  a  grantor's 
right  to  have  a  deed  obtained  by  fraud  set 
aside. 

[Ed.  Note. — For  other  cases,  see  Assignments, 
Cent  Dig.  {  47 ;  Dec.  Dig.  i  25.*] 

Appeal  from  Circuit  Court,  Pike  County. 

Consolidated  action  by  ^bedee  Stewart 
against  Thomas  Stewart  and  others  and 
against  K.  B.  Elswick,  in  which  E.  D.  Ste- 
phenson Intervened.  From  a  Judgment  for 
defendants,  intervener  appeals.     Affirmed. 

Stratton  &  Stephenson  and  H.  S.  Howard, 
all  of  PlkeviUe,  for  appellant  ChUders  & 
Childers  and  Hobson  &  Hobson,  all  of  Pike- 
ville,  for  appellees. 

CLAY,  C.  On  April  18, 1911,  Zebedee  Stew- 
art and  wife  sold  and  conveyed  to  Thomas 
Stewart  his  Interest  In  a  tract  of  land  in 
Pike  county,  Ky.  The  consideration  redted 
in  the  deed  was  $100.  On  April  24th,  he 
brought  this  action  to  have  the  deed  set 
aside  on  the  ground  of  fraud.  Before  de- 
fendant Thomas  Stewart  was  summoned,  his 
attorneys  entered  his  appearance  and  ten- 
dered and  offered  to  file  an  agreed  judgment 
by  which  Zebedee  Stewart  released  his  right, 
title,  and  Interest  In  and  to  the  land  in  con- 
troversy and  consented  that  Thomas  Stewart 
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be  adjudged  the  owner  thereof.  Pending  the 
decision  of  the  court  on  the  entry  of  the 
agreed  judgment,  Zebedee  Stewart  filed  an 
amended  petition,  changing  in  certain  re- 
spects Ills  allegations  of  fraud.  E.  D.  Ste- 
phenson, bis  attorney,  then  filed  a  petition 
asking,  to  be  made  a  party.  In  this  petition 
Stephenson  pleaded  that  one  William  Fields 
had  purchased  the  land  in  controversy  from 
Zebedee  Stewart  by  title  bond  dated  April 
21,  1911;  the  consideration  being  $25  in 
cash  and  the  balance  payable  when  the  title 
to  the  land  was  perfected.  On  April  25, 
1911,  Fields,  for  the  consideration  of  $160, 
|i50  of  which  is  recited  to  have  been  paid  in 
cash,  assigned  and  transferred  the  title  bond 
to  E.  D.  Stephenson.  Stephenson  asked  the 
right  to  prosecute  the  suit  in  his  name  to 
Anal  judgment  The  allegations  of  the  peti- 
tion and  amended  petition  of  Zebedee  Stew- 
art were  denied  by  answer,  which  further  al- 
leged that,  after  the  deed  from  Zebedee  to 
Thomas  Stewart  had  been  recorded,  Ste- 
phenson employed  Fields  to  go  to  plaintiff 
and  procure  for  him  the  title  bond  of  April 
21,  1911;  and  it  further  alleged  that  the 
title  bond  was  obtained  by  fraud.  The  al- 
legations of  the  petition  of  Stephenson  to  be 
made  a  party  were  also  denied,  and  defend- 
ant Tom  Stewart  further  pleaded  that  the 
suit  was  instituted  and  was  being  prosecuted 
without  the  knowledge  and  consent  of  Zebe- 
dee Stewart  About  the  time  of  the  institu- 
tion of  the  suit  by  Zebedee  Stewart  against 
Thomas  Stewart,  he  filed  another  suit  in  the 
Pike  circuit  court  against  K.  B.  Elswick  for 
a  partition  of  the  land,  alleging  that  he  was 
the  owner  of  an  undivided  one-eighth  inter- 
est therein,  while  Elswick  was  the  owner  of 
the  other  seven-eighths.  Plaintiff  also  set 
up  a  claim  of  $4,000  for  the  use  of  his  part 
of  the  land.  The  two  cases  were  thereafter 
consolidated  and  beard  together.  On  final 
hearing  the  court  held  the  agreed  judgment 
to  be  valid  and  entered  an  order  dismissing 
the  petition  of  Zebedee  Stewart  and  the  peti- 
tion of  E.  D.  Stephenson,  and  adjudged  K. 
B.  Elswick  to  be  the  owner  of  the  land. 
From  that  judgment  this  appeal  is  prose- 
cuted. 

The  record  discloses  the  following  facts: 
The  deed  from  Zebedee  Stewart  and  wife 
to  Thomas  was  executed  on  April  18,  1911, 
and  recorded  on  April  20,  1911.  The  title 
bond  from  Zebedee  Stewart  to  William 
Fields  was  executed  on  April  21,  1911.  The 
suit  was  instituted  on  April  22,  1911.  The 
title  bond  from  Zebedee  Stewart  to  Fields 
was  assigned  to  Stephenson  on  April  25, 
1911.  On  May  6,  1011,  Zebedee  Stewart  and 
wife  and  Thomas  Stewart  deeded  the  land  in 
controversy  to  K.  B.  Elswick.  This  deed  was 
lodged  for  record  on  May  9,  1911.  On  the 
same  day  Zebedee  Stewart  assigned  to  one 
J.  E.  RatliS  all  bis  interest  in  the  title  bond 
whldi  he  had  executed  to  William  Fields  on 
April  2lBt  The  agreed  judgment  dismissing 
the  action  was  signed  by  Zebedee  Stewart  on 


May  9,  1911,  In  the  presence  of  four  wlt- 


The  evidence  is  very  brief.  It  appears 
that  Thomas  Stewart  went  to  Zebedee,  and 
telling  him  that  he  had  a  share  in  the  land, 
procured  him  to  execute  the  deed  of  April 
18,  1911.  No  money  was  paid  to  Zebedee  at 
the  time,  but  Tom  Stewart  told  him  he 
would  pay  him  as  soon  as  he  sold  the  land. 
Zebedee  testifies  that  be  did  not  authorize 
the  bringing  of  the  suit  and  did  not  know 
the  suit  had  been  brought  When  he  made 
the  title  bond  to  Fields,  he  received  $25  in 
cash,  which  he  subsequently  returned.  He 
was  paid  the  consideration  of  $625  when  he, 
together  with  Thomas  Stewart,  executed  the 
deed  to  Elswick.  He  was  willing  for  this 
transaction  to  stand.  It  further  appears 
that  the  notary  who  took  Zebedee  Stewart's 
acknowledgment  to  the  title  bond  to  Fields 
told  Fields  of  the  fact  that  Zebedee  had  con- 
veyed the  land  to  Tom  Stewart  The  notary 
also  testifies  that  the  $25  cash  payment  was 
paid  by  the  check  of  Stephenson.  Further- 
more, the  deed  of  April  18,  1911,  was  on  rec- 
ord when  the  title  bond  to  Fields  was  ex- 
ecuted. 

[1]  It  win  be  seen  from  the  foregoing  evi- 
dence that  Stephenson  was  in  no  sense  a 
bona  fide  purchaser.  His  representative, 
Fields,  not  only  knew  of  the  deed  to  Tom 
Stewart,  but  that  deed  was  actually  on  rec- 
ord at  the  time  of  the  purchase  of  the  land 
by  Fields.  Zebedee  says  the  suit  was  unau- 
thorized, and  there  is  no  evidence  to  the  con- 
trary. No  creditors  are  involved.  The  ques- 
tion is:  May  an  attorney,  with  knowledge 
of  the  fact  that  a  party  has  parted  with  his 
title  to  property,  purchase  the  property  and 
maintain  an  action  in  his  grantor's  name,  in 
opposition  to  the  iatter's  wishes,  to  have  the 
deed  from  his  grantor  set  aside  on  the 
ground  of  fraud?  A  conveyance  Induced  by 
false  and  fraudulent  representations  Is  not 
void,  but  only  voidable.  As  a  general  rule 
it  is  only  voidable  on  the  motion  of  the 
party  defrauded.  The  right  to  set  aside  a 
deed  on  the  ground  that  it  was  obtained  by 
fraud  is  usually  personal  to  the  grantor. 
When  Stephenson  purchased  from  Zebedee 
Stewart,  he  purchased  with  knowledge  of  the 
fact  that  Zebedee  had  no  title.  There  was 
left  in  Zebedee  only  a  right  of  action  against 
Thomas  Stewart  to  have  the  deed  set  aside. 
That  right  of  action  was  one  which  Zebedee 
Stewart  could  assert  or  not  as  he  saw  fit. 
It  was  not  the  subject  of  assignment  As  a 
matter  of  fact,  the  property  was  conveyed  to 
Stephenson's  representative  before  suit  was 
brought  The  fact  that  Stephenson  purchas- 
ed the  property  and  thereafter,  without  au- 
thority, instituted  an  action  in  the  name  of 
Zebedee  Stewart  to  have  the  deed  to  Tom 
Stewart  set  aside,  conferred  on  Stephenson 
no  right  thereafter  to  prosecute  the  action 
in  the  face  of  Zebedee  Stewart's  election  to 
ratify  the  deed.  Jones  v.  Hill,  9  Bush,  692 ; 
Crocker  T.  Bellangee,  6  Wla.  015,  70  Am. 
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Dec.  4S9;  Milwaukee  &  St.  Paul  Railroad 
Co.  T.  Milwaukee  &  Miuuesota  Railroad  Co., 
20  Wis.  174,  88  Am.  Dec.  735. 

[2]  Section  20  of  the  Civil  Code,  giving  to 
the  person  to  whom  the  transfer  or  assign- 
ment la  made  the  right  to  be  substituted  In 
the  action  if  the  right  of  the  plaintiff  be 
transferred  or  assigned  daring  the  pendency 
of  the  action,  does  not  apply  to  a  case  where 
the  assignment  Is  made  prior  to  the  institu- 
tion of  the  action  and  the  action  itself  Is  un- 
authorized by  the  assignor.  It  is  also  limit- 
ed to  those  cases  where  the  right  of  action 
itself  is  a  proper  subject  of  assignment 

Judgment  afllrmed. 


HIODON  T.  WAYNE  COUNTY  SECURITY 
CO. 

(Court  of  Appeals  of  Kentucky.    Jnne  12, 
1913.) 

1.  Pleading  (|  165*)— Denial— Nkcessitt  or 
Reply. 

Allegations  of  an  answer  that  defendant 
owned  a  certain  part  of  the  boundary  which  the 
I^alntiS  alleged  It  owned  were  simply  an  af- 
firmative traverse  of  the  allegations  of  the  pe- 
tition, to  which  no  reply  was  necessary. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent.  Dig.  H  321,  323 ;    Dec.  Dig.  §  165.*] 

2.  Abatement  and  Revival  (§  40*)— Defect 
OF  PABTiEa— Necessity  and  Mode  of  Ob- 
jection. 

The  denial  that  plaintiff  is  a  corporation 
is  a  matter  in  abatement  and  not  in  bar,  which 
only  puts  in  issue  the  plaintiCt's  capacity  to 
sue,  and  the  objection  thereto,  if  apparent  on 
the  face  of  the  petition,  must  be  taken  by  de- 
murrer, and  if  not  so  appearing  may  be  taken 
by  answer. 

[Ed.  Note.— For  other  cases,  see  Abatement 
and  Revival,  Cent.  Dig.  §§  141-143,  147,  153- 
156,  168-174,  188,  205-211 ;   Dec.  Dig.  {  40.*] 

3.  Judgment  (§  106*)— Plea  in  Abatement- 
Objections  AS  to  Pasties. 

Setting  up  a  defect  of  parties,  if  well  tak- 
en, furnishes  a  ground  for  an  order  of  conrt 
requiring  the  additional  parties  to  be  joined 
on  pain  of  dismissal  without  prejudice,  but  is 
not  a  ground  for  a  judgment  in  bar. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  g  358;    Dec.  Dig.  i  106.*] 

4.  Trial  (|  4*)— Obdeb  or  Trial— Plea  In 
Abatement. 

The  denial  that  plaintiff  was  a  corpora- 
tion, being  merely  a  dilatory  plea,  should  have 
been  disposed  of  by  the  court  before  the  case 
was  tried  on  the  merits. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  Si  8-10;    Dec  Dig.  g  4.*] 

5.  Appeal  and  Ebbob  (g  199*)— Gbounds  os 
Review  —  Disposition  of  Matteb  in 
Abatement. 

Where  defendant  did  not  ask  that  his  plea 
in  abatement  be  disposed  of  by  the  lower  court, 
he  cannot  take  advantage  of  it  on  appeaL 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  gg  1148-1150,  1152,  1155; 
Dec.  big.  g  199.*] 

6.  JuBY  (g  31*)— Right  to  Trial— Legal  Is- 
sues IN  Equitable  Action— Statutes. 

Under  Civ.  Code  Prac.  g  ll,  providing  that 
either  party,  if  there  be  several  issues,  all  of 
which  were,  before  the  Ist  day  of  August,  1851, 


cognizable  in  chancery,  though  not  exclusively 
so,  may  have  the  case  transferred  to  the  equl(7 
docket  or  transferred  for  the  trial  of  any  issue 
exclusively  cognizable  in  chancery,  and  that  an 
issue  cognizable  in  chancery,  but  not  exclusive- 
ly BO,  before  such  date,  shall  not  be  transferred 
to  the  equity  docket  without  consent  of  the 
parties,  the  court  was  without  anthority  to 
transfer  the  issue  of  title  to  land,  in  an  action 
for  damages  and  for  an  injunction  not  cogniza- 
ble in  equity  before  August  1851,  and  so  de- 
prive defendant  of  his  right  to  a  trial  thereof 
by  jury. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  gg  204-219;  Dec.  Dig.  g  31.*] 

Appeal  from  Circuit  Court,  Edmonson 
County. 

Action  by  the  Wayne  County  Security 
Company  against  John  Hlgdon  and  others. 
Judgment  for  plaintiff,  and  defendant  Hlg- 
don appeals.    Reversed  and  remanded. 

G.  W.  Stone  and  Chas  V.  Hi«don,  both  of 
Leitchfleld,  for  appellant  M.  M.  Iiogan  and 
Ora  Hazelip,  both  of  Frankfort  for  appel- 
lees. 


HOB  SON,  a  J.  The  Wayne  County  Se- 
curity Company  brought  this  suit  against 
John  Higdon  and  others.  It  alleged  in  its 
petition  that  it  was  a  corporation  duly  or- 
ganized under  the  laws  of  the  state  of  New 
York,  and  was  the  owner  and  in  possession 
of  a  tract  of  land  in  Edmonson  county, 
known  as  the  Walker  Daniel  lOOO-acre  sur- 
vey, described  In  the  petition  by  metes  and 
bounds,  and  that  it  and  those  under  whom 
it  claimed  had  been  in  the  actual,  adverse; 
and  continuous  possession  of  the  land  for  a 
period  of  more  than  50  years;  that  the  de- 
fendants within  the  last  few  days  before  the 
filing  of  the  petition,  well  knowing  that  they 
had  no  right  to  the  land,  had  entered  upon 
it  with  force  and  arms,  and  were  unlawfully 
cutting  much  valuable  timber  from  the  land, 
and  were  threatening  to  cut  and  would  con- 
tinue to  cut  the  timber,  unless  enjoined  by 
the  court;  that  each  of  the  defendants  was 
Insolvent;  that  great  and  irreparable  injury 
was  about  to  be  done  it;  and  that  it  was 
without  adequate  remedy  at  law.  A  prelim- 
inary injunction  was  prayed,  and  on  final 
hearing  Judgment  for  $500  damages  and  a 
permanent  injunction  restraining  the  defend- 
ants from  trespassing  on  the  land  or  cutting 
the  timber  oft  of  it  John  Hlgdon  filed  an 
answer  traversing  all  the  allegations  of  the 
petition,  and  alleging  affirmatively  that  he 
was  the  owner  and  in  possession  of -a  tract 
of  land  described  by  metes  and  bounds  in 
his  answer,  and  that  he  and  those  under 
whom  he  held  tiad  been  in  the  actual,  ad- 
verse, peaceable,  and  continuous  possession 
of  this  tract  of  land,  claiming  it  to  a  well- 
defined  marked  boundary  under  a  claim  of 
right,  residing  thereon,  and  having  the  great- 
er part  thereof  in  actual  cultivation,  for  a 
period  of  more  than  15  years,  and  that  he 
had  cut  no  timber  on  any  land  not  embraced 


•For  otbar 
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In  his  own  boundary.  No  reply  was  filed  to 
the  answer.  The  plaintiff  then  entered  a 
motion  that  the  court  transfer  the  case  to 
the  equity  docket,  to  which  motion  Hlgdon 
objected.  The  court  sustained  the  motion, 
and  transferred  the  case  to  the  equity  dock- 
et. Hlgdon  excepted.  Thereafter  an  agreed 
order  was  made  that  the  master  commission- 
er sell  the  timber  then  cut  and  lying  on  the 
ground.  The  timber  was  sold  by  the  commis- 
sion for  $116.40,  and  the  commissioner's  re- 
port of  sale  was  confirmed.  On  final  hearing 
the  circuit  court  entered  Judgment  in  favor 
of  the  plaintiff,  as  prayed  in  Its  petition. 
Hlgdon  appeals. 

[1]  It  is  insisted  for  appellant  that  Judg- 
ment should  have  been  entered  in  favor  of 
Hlgdon  on  the  pleadings,  as  no  reply  was 
filed  to  his  answer.  But  the  allegations  of 
the  answer  that  Higdon  owned  a  certain  part 
of  the  boundary  which  the  plaintiff  alleged 
it  owned  was  simply  an  afllrmatlve  traverse 
of  the  allegations  of  the  petition,  and  no 
reply  was  necessary.  Scaggs  v.  Potest,  68 
S.  W.  822,  22  Ky.  Law  Kep.  775 ;  Wheeler  v. 
Davis,  96  a  W.  451,  29  Ky.  Law  Hep.  781. 
In  Hall  V.  Mineral  Development  Go.,  104  S. 
W.  841,  81  Ky.  'Law  Itep.  904,  reUed  ota  by 
appellant,  there  were  other  allegations  In  the 
answer  which  were  admitted  by  the  failure 
to  file  a  reply. 

[2,3]  It  is  also  insisted  that,  as  no  proof 
was  offered  to  show  that  the  plaintiff  was 
a  corporation,  the  Judgment  In  its  favor  up- 
on the  merits  was  erroneous.  The  denial 
that  the  plaintiff  Is  a  corporation  only  put 
tn  issue  the  plaintiff's  capacity  to  sue.  This 
objection,  if  apparent  on  the  face  of  the  peti- 
tion, must  be  taken  by  demurrer;  and  if 
not  apparent  on  the  face  of  the  petition 
may  be  made  by  answer.  In  either  case,  if 
the  objection  Is  well  taken,  there  would  be  a 
defect  of  proper  parties  plaintiff.  The  objec- 
tion raises  a  matter  in  abatement,  and  not 
in  bar  of  the  action;  and  when  It  appears 
that  the  objection  is  well  taken  It  furnishes 
a  ground  for  an  order  of  court  requiring  the 
additional  parties  to  be  made  on  pain  of  dis- 
missal without  prejudice,  but  it  is  not  ground 
for  a  Judgment  in  bar. 

[4,  S]  The  denial  that  the  plaintiff  was 
not  a  corporation,  being  merely  a  dilatory 
plea,  should  have  been  disposed  of  by  the 
court  before  the  case  was  tried  on  the  merits, 
and  as  the  defendant  did  not  ask  that  it  be 
disposed  of  by  the  lower  court  he  cannot 
take  advantage  of  it  in  this  court  Carpen- 
ter V.  Miles,  17  B.  Mon.  098;  Vanbuskirk  v. 
Levy,  8  Mete.  133. 

While  neither  of  the  above  objections  is 
maintainable  the  objection  that  the  court 
erred  in  transferring  the  case  to  the  equity 
docket,  over  the  defendant's  objection  and 
exception,  is  more  formidable.  When  he  had 
objected  to  the  motion  and  excepted  to  the 
ruling  of  the  court,  he  did  all  that  he  could 


do,  and  he  lost  none  of  his  rights  by  the 
subsequent  proceedings  In  the  case;  for  be 
had  the  right,  having  saved  his  exception  to 
the  ruling  of  the  court,  to  take  his  proof  and 
tiy  to  win  the  case  in  equity  to  protect  him- 
self. 

[I]  Counsel  is  in  error  In  coqcludlng  that 
only  an  equitable  issue  was  Involved  in  the 
action.  The  plaintiff  alleged  title  to  the 
land.  The  defendant  denied  the  plaintifTs 
title,  and  had  pleaded  title  In  him  to  the 
boundary  from  which  the  cutting  in  question 
was  done.  The  real  question  in  the  case 
was,  Had  the  plaintiff  the  title  to  the  land? 
All  other  matters  were  incidental  to  this  and 
this  was  an  ordinary  Issue.  Section  11  of 
the  Code  Is  as  follows: 

"In  an  ordinary  action  properly  commenc- 
ed as  such — 

"1.  If  there  be  several  Issues,  all  of  which 
were,  before  the  first  day  of  August,  1851, 
cognizable  in  chancery,  though  none  was  ex- 
clusively so,  either  party  may,  by  motion, 
have  the  case  transferred  to  the  -equity  dock- 
et 

"2.  Blither  party  may,  by  motion,  have  the 
case  transferred  to  the  equity  docket  for  the 
trial  of  any  issue  which,  before  the  said  day, 
was  exclusively  cognizable  in  chancery. 

"3.  It  there  be  an  issue  which  was  not 
cognizable  in  chancery,  and  an  issue  which 
was  exclusively  cognizable  In  chancery,  l)e- 
fore  the  said  day,  the  plaintiff  may  have  the 
former  issue  tried  before  the  latter  is  dis- 
posed of. 

"4.  If  there  be  an  issue  which  was  not 
cognizable  In  chancery,  and  an  issue  which 
was  cognizable  in  chancery,  but  not  exclu- 
sively so,  before  the  said  day,  the  case  shall 
not  be  transferred  to  the  equity  docket  with- 
out consent  of  the  parties." 

The  issue  as  to  the  title  to  the  land  was 
not  cognizable  in  equity  before  August,  1851, 
and  the  court  was  without  authority  to  de- 
prive the  defendant  of  his  constitutional 
right  of  trial  by  Jury  on  this  ordinary  Issue. 
Smith  V.  Moberly,  15  B.  Mon.  70;  Geogheg- 
an  V.  Ditto,  2  Mete.  433,  74  Am.  Dec.  413: 
Carder  v.  Weisenburgh,  95  Ky.  135,  23  S.  W. 
964,  16  Ky.  'law  Rep.  497;  O'Conner  v. 
Henderson  Bridge  Co.,  95  Ky.  633,  27  S.  W. 
251,  983;  Morawick  v.  Mortineck,  128  Ky. 
165,  107  8.  W.  759,  32  Ky.  Law  Rep.  971. 

As  the  defendant  Is  entitled  to  a  Jury  trial 
upon  the  Issue  raised  by  his  answer,  we  re- 
frain from  any  discussion  of  the  merits  of 
the  case.  On  the  return  of  the  case  to  the 
circuit  court,  the  plaintiff  will  be  allowed 
to  file  such  evidence  as  it  may  desire  showing 
that  it  is  duly  incorporated,  and  the  caso 
will  be  set  down  for  a  Jury  trial.  If  the 
ordinary  issue  is  found  in  favor  of  the  plain- 
tiff, the  court  will  make  such  orders  as  may 
be  proper  In  the  matter  of  the  Injunction. 

Judgment  reversed,  and  cause  remanded 
for  further  proceedings  consistent  herewith. 
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CINCINNATI,  N,  O.   &  T.  P.  BY.   CO.   v. 
MABTIN. 

(Court  of  Appeals  of  Kentucky.    Jane  12, 1913.) 

1.  Afpkaz.  and  Errob  (I  1006*)— Nkw  Trial 
(§  11*)— Verdict— CoNCLUsivEHESs— Second 
Vbbdict. 

A  second  Terdlct  may  be  set  aside  because 
flagrantly  against  the  evidence,  Civ.  Code  Prac. 
f  341,  merdy  providing  that  no  more  than  two 
new  trials  shall  be  granted  upon  that  ground. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  3951-3954 ;  Dec.  DIk.  S 
1006;*  New  Trial,  Cent.  Dig.  Sf  14-16;  Dec 
Dig.  S  II.*] 

2.  Apfeai.  and  Ebbob  ((  1099*)— Law  of 
Case. 

A  ruling  on  a  former  appeal  that  the  ver- 
dict was  flagrantly  against  the  evidence  is  the 
law  of  the  case  on  a  subsequent  appeal,  where 
the  evidence  was  the  same  on  the  second  trial. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  fi  4370-4379;  Dec.  Dig.  § 
1099.*] 

3.  Tbial  (I  120*)— Argument  of  Counsel— 
Mattbbs  not  Sustained  bt  Evidence, 

A  statement  in  argument  by  counsel  in  an 
action  for  injuries  to  a  fireman  by  falling  from 
his  vab  after  becoming  suffocated  while  his  train 
was  stalled  in  a  tunnel  that  in  pulling  the 
train  out  of  the  tunnel  it  was  split  in  two,  and 
pulled  out  in  two  sections,  was  improper  and 
prejudicial,  where  there  was  no  evidence  to 
that  effect. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  285-287 ;   Dec.  Dig.  |  120.*] 

4.  Tbial  (jt  133*)— Improper  Abgumbnt— Ac- 
tion OF  Trial  Court. 

Where  counsel  made  statements  in  argu- 
ment not  supported  by  any  evidence,  the  trial 
court  should  have  expressly  stated  that  the 
argument  was  improper  and  the  jury  should  not 
consider  it,  and  not  merely  stated  that  the  jury 
must  try  the  ease  according  to  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  I  316;   Dec.  Dig.  i  133.*] 

5.  Trial  (|  120*)  —  Argument  —  Argument 
Without  Evidence. 

Counsel  should  in  argument  confine  bis  re- 
marks to  the  facts  shown  by  the  evidence  and 
reasonable  deductions  therefrom. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  SS  285-287 ;  Dec.  Dig.  {  120.*] 

Appeal  from  Orcult  Court,  Boyle  County. 

Action  by  Fred  Martin  against  the  Cincin- 
nati, New  Orleans  &  Texas  Pacific  Railway 
Company.  From  a  judgment  for  plaintiff, 
defendant  appeals.  Reversed  and  remanded 
for  further  proceedings. 

PlalntlfTa  train  became  stalled  In  a  tun- 
nel, and  he  claimed  to  have  become  suffocat- 
ed from  the  smoke  and  fumes,  and  fell  oat 
of  the  cab. 

Charles  H.  Rodes,  of  Danville,  John  6al- 
yin,  of  Cincinnati,  Ohio,  and  Nelson  D.  Rodes 
and  George  E.  Stone,  both  of  Danville,  for 
appellant.  John  W.  Rawlings,  Robert  Hard- 
ing, and  Emmet  Puryear,  all  of  Danville, 
for  appellee. 

liASSING,  J.  This  is  the  second  appeal  of 
this  case.  The  former  opinion  will  be  found 
In  146  Ky.  260,  142  S.  W.  410.  In  that  opin- 
ion  a   detailed   account   of  the  facts   upon 


which  plaintiff  based  his  cause  of  action 
and  the  defendant  its  defense  is  given,  and 
It  is  unnecessary  to  restate  them  here. 

The  case  was  reversed  upon  two  grounds: 
First,  error  in  the  admission  of  evidence; 
and,  second,  because  the  verdict  was  fla- 
grantly against  the  evidence.  Upon  the  re- 
turn of  the  case,  a  second  trial  was  had, 
with  the  result  that  plaintiff  recovered  a 
verdict  for  a  sum  slightly  less  than  that  re- 
covered on  the  first  trial.  The  defendant 
appeals  and  assigns  as  grounds  for  reversal 
the  following:  First,  error  of  the  court  In 
falling  to  give  a  peremptory  Instruction; 
second,  error  In  refusing  to  set  aside  the 
verdict,  because  flagrantly  against  the  evi- 
dence; third,  misconduct  of  counsel  for 
plaintiff  In  the  argument  of  the  case,  to 
which  objection  was  made  and  exceptions 
saved  at  the  time;  and,  fourth,  because  the 
verdict  Is  excessive. 

The  evidence  for  appellee  upon  the  last 
trial  was  In  no  material  respect  different 
from  that  offered  upon  the  first  trial.  In- 
deed, it  was  the  same.  The  evidence  for  the 
appellant  railroad  company  varied  slightly, 
but  the  new  points  brought  out  In  no  wise 
strengthened  appellee's  case;  on  the  con- 
trary, it  tended.  If  anything,  to  weaken  It 
Hence,  we  have  a  state  of  facts  which,  upon 
the  former  appeal,  we  said  was  not  sufficient 
to  support  a  verdict,  and  on  this  account  the 
Judgment  was  reversed.  The  fact  that  the 
case  Is  again  before  us  with  a  judgment  In 
favor  of  appellee  on  the  verdict  of  another  Ju- 
ry adds  nothing  to  the  vftlue  of  the  evidence 
offered  by  appellee  to  iwove  his  case.  The 
verdict  upon  the  first  trial  was  flagrantly 
against  the  evidence;  It  Is  still  so.  Section 
341  of  the  Civil  Code  provides:  "Nor  shall 
more  than  two  new  trials  be  granted  to  a 
party  upon  the  ground  that  the  verdict  is 
not  sustained  by  the  evidence." 

[1]  This  is  a  prohibition  on  the  right  of 
the  court  to  disturb  a  third  verdict,  even 
though  It  may  be  flagrantly  against  the  evi- 
dence, but  there  Is  no  statute  or  rule  of  prac- 
tice denying  to  this  court  or  to  the  trial 
court  the  right  to  set  aside  a  second  verdict 
on  the  ground  that  It  Is  flagrantly  against 
the  evidence.  This  principle  was  expressly 
recognized  in  I*  &  N.  R.  Co.  v.  Daniel,  131 
Ky.  689,  115  S.  W.  804,  1198,  119  S.  W.  229. 
The  trial  court,  upon  motion  seasonably 
made,  should  have  set  aside  the  verdict  be- 
cause flagrantly  against  the  evidence. 

[2]  There  Is  no  merit  in  the  contention 
that  a  peremptory  Instruction  should  have 
been  given.  Upon  the  former  appeal,  It  was 
held  that,  while  the  verdict  was  flagrantly 
against  the  evidence,  there  was  sufficient 
evidence  to  take  the  case  to  the  Jury.  That 
ruling  is  the  law  of  the  case  so  long  as  the 
evidence  is  the  same;  and  It  Is  conceded  that 
this  condition  existed.  As  the  case  must  tie 
retried,  we  flnd  no  necessity  for  passing  up- 
on the  point  that  the  verdict  Is  excessive. 
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[3]  The  argument  of  connsel  objected  to  is 
the  folloTTing  statement:  "Qentlemen  of  the 
Jury,  I  will  tell  you  how  that  freight  train 
was  pulled  out  of  that  tunnel.  It  was  split 
in  two  and  pulled  out  in  two  sections;  the 
engine  pulled  the  first  half  out  and  then 
came  bade  and  pulled  the  other  half  out; 
that  is  the  only  way  that  they  could  have 
done  It"  We  fall  to  find  any  evidence  in 
the  record  upon  which  such  statement  could 
be  based,  and  counsel  for  appellee  practical- 
ly concede  this,  and  that  It  was  merely  a 
theory  of  his  own. 

[4]  This  line  of  argument  was  improper 
and  prejudicial,  and  the  court  should  have 
done  more  than  merely  state  to  the  Jury  that 
they  were  to  try  the  case  according  to  the 
testimony.  He  should  have  expressly  stated 
that  It  was  not  a  proper  line  of  argument, 
and  that  the  Jury  must  not  consider  It 

[6]  A  lawyer  should  be  careful  in  the  pres- 
entation of  his  case  to  confine  himself  to 
the  facts  brought  out  in  the  evidence  and  to 
reasonable  deductions  to  be  drawn  there- 
from. Beyond  this  limit  he  cannot  go  with 
safety,  and  where  judgment  is  procured  a 
lawyer,  who  has  pursued  an  Improper  line 
of  argument,  should  not  be  permitted  to  en- 
Joy  the  fruits  of  victory  thus  obtained. 

Judgment  reversed  and  cause  remanded 
for  further  proceedings  not  Inconsistent  here- 
with. 


ROBERTS   V.    CARDWBIil* 

(Court    of    Appeals    of    Kentucky.     Jane   17, 
1913.) 

1.  Lis  Pendens  (|  22*)— Operation  and  Ef- 
fect. 

The  doctrine  of  lis  pendens  as  to  persons 
and  property  within  its  operation  is  that  the 
court  having  jurisdiction  of  the  suit  or  action 
is  entitled  to  proceed  to  the  iinal  exercise  of 
that  jurisdiction,  that  it  -  is  beyond  the  power 
of  any  of  the  parties  to  the  action  to  prevent 
its  doing  so  by  any  transfer  or  other  act  pen- 
dente lite,  and  that  the  action  or  suit  may  pro- 
ceed without  tailing  any  notice  whatever  of 
any  such  transfer,  incumbrance,  or  change  in 
possession,  and  the  final  judgment  or  decree 
when  entered  may  be  carried  into  effect  not- 
withstanding the  attempted  dealing  with  the 
subject-matter  thereof. 

[Ea.  Note.— For  other  cases,  see  Lis  Pendens, 
Cent  Dig.  {§  31,  34-37;    Dec  Dig.  §  22.*] 

2.  PaRTIKS  <j  40*)— InTKEVKNTION— PUBCHAS- 

EBs  Pendents  Lite. 

One  acquiring  an  interest  in  the  BubJ«ct- 
matter  of  an  action  pendente  lite  is  sometimes 
permitted  to  appear  and  defend,  or  prosecute 
In  the  place  of  the  person  to  whose  interest 
he  has  succeeded,  but  the  court  is  not  bound 
to  permit  him  to  do  so  in  the  absence  of  a 
statute  conferring  that  right 

[E6t    Note. — For    other    cases,    see    Parties, 
Cent  Dig.  IS  60-63,  6&-67;  Dec.  Dig,  |  40.*] 

3.  Lib  Pendens  (§  25*)— Purchasers  Pend- 
ing Suit— Effect  of  judgment  or  Decree. 

Whether  a  purchaser  of  the  subject-matter 
of  a  suit  pending  the  action  appears  in  the 
cause  or  not,  and  whether  he  has  any  actual 
notice  of  its  pendency  or  not,  the  judgment  when 
rendered  must  be  given  the  same  effect  as  if 


he  had  not  acquired  such  interest,  or  as  if  he 
had  been  a  party  from  the  commencement  of 
the  proceeding,  and  bis  interests  are  atwolutely 
concluded  by  the  final  determination  of  the 
suit 

[Bd.  Note. — For  other  cases,  see  Us  Pendens, 
Cent  IMg.  |(  47-67 ;    Dec.  Dig.  |  25.*] 

4,  Lib  Pendens  (§  10*)— Operation  and  Ef- 
fect—Effect  OF  Laches. 

The  prosecution  of  a  suit  with  reasonable 
diligence  is  essential  to  the  continued  operation 
of  the  law  of  lis  pendens,  and  the  benefit  of  a 
Us  pendens  may  be  lost  by  an  unusual  or  unrea- 
sonable delay  which  is  not  satisfactorily  ex- 
plained or  accounted  for. 

[Ed.  Note. — For  other  cases,  see  Lis  Pendens, 
Cent  Dig.  {  29;    Dec.  Dig.  $  10.*] 

6.  Lib  Pendens  <i  11*)— Purchasers  Pend- 
ing SuiX^RlOHTS. 

Where  a  judgment  or  decree  directs  a  sale 
of  property,  it  is  binding  upon  parties  who  may 
thereafter  purchase  from  any  of  the  parties  to 
the  suit  and  no  transfer  by  a  party  after  the 
judgment  or  decree  has  Ixien  pronounced ,  can 
prevent  its  enforcement 

[Ed.  Note. — For  other  cases,  see  Lis  Pendens, 
Cent  Dig.  8i  28-30 ;   Dec.  Dig.  §  IL*] 

6.  Estoppel  ({  98*)— Effect  of  Acts  and 
Conduct. 

Where  in  a  creditor's  suit  to  sell  the  real 
estate  of  a  decedent  for  the  payment  of  debts, 
a  party  who  voluntarily  intervened  after  it 
was  adjudged  that  he  had  no  title,  and  tliat  the 
land  should  be  sold,  filed  exceptions  to  the 
sale,  objected  to  its  confirmation,  and  for  a 
number  of  years  continued  to  fight  the  suit  by 
filing  amended  and  substituted  petitions  and  hy 
renewing  his  exceptions,  a  purchaser  from  him 
subsequent  to  the  judgment  could  not  set  up 
fraud  in  the  procurement  of  the  judgment,  or 
in  the  subsequent  proceedings  to  defeat  the 
title  of  the  purchaser  at  the  sale  under  such 
judgment,  as  his  vendor  would  not  have  been 
permitted  to  do  so. 

[Ed.  Note. — For  other  cases,  see  E}stoppel, 
Cent  Dig.  i  290;    Dec.  Dig.  §  98.*] 

7.  Lis  Pendens  (g  26*)— Operation  and  Ef- 
fect—Effect or  Laches— Adverse  Posses- 
sion. 

In  a  creditor's  suit  for  the  sale  of  a  de- 
cedent's reall7  to  pay  debts,  a  delay  of  two 
years  between  the  sale  and  the  commissioner's 
report  of  sale  and  numerous  delays  thereafter 
made  a  prima  facie  case  of  laches ;  and  hence, 
unless  such  delay  was  explained,  a  purchaser 
pendente  lite  who  had  possession  for  15  years 
before  he  was  dispossessed  acquired  title  by 
adverse  possession. 

[Ed.  Note. — Fob  other  cases,  see  Lis  Pendens, 
Cent  Dig.  f§  58-62;  Dec.  Dig.  g  2ti.*] 

Appeal  from  Circuit  Court,  Breathitt 
County. 

Action  by  J.  W.  Cardwell  against  S,  S. 
Roberts.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Reversed  and  remanded. 

G.  W.  Fleenor  and  Martin  T.  Kelly,  both 
of  Jackson,  for  appellant  McGuire  &  Mc- 
Guire  and  Adams  &  HoUiday,  all  of  Jackson, 
and  Hazelrlgg  &  Hazelrlgg,  of  Frankfort,  for 
appellee. 

CLAY,  0.  In  October,  1886,  WiUiam  Smith 
died  intestate  in  Breathitt  county,  Ky.,  leav- 
ing surviving  him  his  widow,  Nancy,  and  one 
son,  George  Smith.  In  July,  1887,  Jolm  W. 
Cardwell,  a  creditor  of  the  decedent,  brought 
suit  in  the  Breathitt  circuit  court  to  settle 


*For  other 


tM  aom*  topic  and  uetlon  NUMBER  in  Dec.  Dtg.  ft  Am.  Die.  K07-N0.  Serlea  *  Rep'r  Indexes 


Digitized  by 


v^oogle 


712 


157  SOUTHWESTBBN  BEPOBTEB 


(Ky. 


bis  estate.  In  this  action  be  alleged  that 
the  decedent  did  not  leave  sufiSclent  personal 
property  to  pay  bis  debts,  and  be  asked  tbat 
a  certain  described  piece  of  real  estate  be 
sold  for  tbat  purpose.  In  1889  Cbarles  J. 
Little  filed  bis  petition  In  tbe  action,  asking 
tbat  be  be  made  a  party,  and  that  bis  peti- 
tion be  taken  as  bis  answer  and  cross-peti- 
tion. In  his  petition  be  alleged  tbat  in  July, 
1887,  more  tlian  six  months  after  the  death 
of  William  Smith,  one  Harry  Baldwin,  for  a 
good  and  valuable  consideration  paid  to  Nan- 
cy Smith  and  George  Smith,  purctiased  from 
them  the  tract  of  land  described  in  the  peti- 
tion, and  on  that  day  the  same  was  con- 
veyed to  plaintiff  by  deed.  In  August,  1888, 
plaintiff  sold  and  conveyed  the  land  to  him, 
and  In  1889  Nancy  and  George  Smith  convey- 
ed It  to  him.  Immediately  after  the  pur- 
chase, he  took  possession  of  the  land,  and  wf^ 
in  possession  at  tbe  time  he  filed  his  petition. 
He  prayed  that  the  petition  be  dismissed,  and 
tbat  be  be  adjudged  tbe  owner  of  tbe  land. 
In  1888,  and  prior  to  tbe  filing  of  the  peti- 
tion by  Little,  an  order  was  entered  refer- 
ring the  case  to  the  master  commissioner  to 
report  claims.  The  commissioner  filed  two 
reports  during  that  year.  In  bis  last  report 
he  stated  that  there  were  no  funds  in  the 
tiands  of  the  administrator,  and  tbat  It  was 
necessary  to  sell  the  real  estate  of  the  dece- 
dent to  pay  bis  debts.'  In  1889  the  reports  of 
claims,  excepting  two  small  items,  were  con- 
firmed. In  1891  the  action  was  submitted 
and  a  Judgment  entered  directing  tbe  com- 
mis.sioner '  to  sell  the  land  mentioned  In  the 
petition  tor  tbe  purpose  of  paying  the  debts 
due  by  tbe  estate.  In  1894  the  commissioner 
tiled  Ids  report  of  sale,  reciting  that  tbe  real 
estate  was  sold  to  W.  T.  Hogg  for  $418.  On 
tbe  13th  day  of  September,  1892,  it  appearing 
to  the  satisfaction  of  the  court  that  the  pa- 
pers in  the  case  were  lost,  the  ca^e  was  re- 
ferred to  the  master  commissioner  to  supply 
same.  On  March  17,  1894,  a  similar  order 
was  again  entered.-  In  March,  1896,  Card- 
well  made  a  motion  to  confirm  tbe  commis- 
sioner's report  of  sale.  In  1896  C.  J.  Lit- 
tle filed  his  petition  to  be  made  a  party  de- 
fendant, and  plaintiff  excepted.  On  Novem- 
ber 17,  1898,  Emily  Crane,  executrix  of  W. 
T.  Hogg,  assigned  the  bid  of  W.  T.  Hogg  to 
J.  W.  Cardwell.  On  November  23, 1899,  plain- 
tiff made  a  motion  to  have  the  commission- 
er's report  of  sale  confirmed.  On  June  21, 
1900,  the  case  was  referred  to  the  master 
commissioner  for  tbe  purpose  of  supplying 
the  lost  papers.  On  November  9,  1900,  the 
commissioner  filed  his  report  supplying  cer- 
tain pleadings  and  papers  In  the  case.  On 
November  2,  1900,  0.  J.  Little  filed  a  substi- 
tuted petition,  and  asked  tbat  it  be  taken 
for  the  original  petition  filed  by  him,  and  be 
treated  as  his  answer  to  plaintiff's  petition. 
In  June,  1909,  Little  filed  exceptions  to  the 
commissioner's  report  of  sale.  Thereafter, 
at  the  same  term,  tbe  case  was  submitted 
on  Cardwell's  motion  to  have  the  sale  con- 


firmed and  a  deed  made,  and  upon  the  ex- 
ceptions filed  by  Little  to  the  report  of  sale. 
The  Judgment  recited  that  the  conrt  "finds 
that  said  Little's  petition  to  be  made  a  party 
was  filed  on  the  4th  day  of  January,  1899, 
setting  up  claim  to  the  land  described  In  the 
petition,  and  tbat  the  Judgment  ordering  said 
sale  was  made  at  the  September  term,  1881. 
He  further  finds  tbat  the  matters  and  things 
claimed  by  said  Little  were  settled  by  said 
judgment"  The  court  further  ovemUed 
Little's  exceptions  to  the  commissioner's  re- 
port of  sale,  and  entered  an  order  confirm- 
ing the  sale  and  directing  a  deed  to  be  made 
to  the  assignee  of  the  purchaser.  Thereupon 
O.  J.  Little  prosecuted  an  appeal  to  this 
conrt,  where  it  was  held 'that  tbe  Judgment 
of  sale  of  1891  was  a  final,  adverse,  and  ap- 
pealable determination  of  the  claim  of  title 
to  the  land  asserted  in  his  pleading.  It  was 
further  held  that,  as  Little  had  not  appeal- 
ed from  that  Judgment  in  time,  his  appeal 
should  be  dismissed.  Little  y.  Cardwell  et 
aL,  122  S.  W.  789. 

On  June  26,  1911,  plaintiff,  X  W.  Cardwell, 
alleging  that  he  was  the  owner  of  a  certain 
described  tract  of  land  and  In  possession 
thereof,  brought  this  action  against  S.  S. 
Boberts  to  enjoin  him  from  trespassing  there- 
on. Boberts  filed  an  answer  denying  plain- 
tiff's title  to  the  land,  and  pleading  title  in 
Iiimself  by  adverse  possession.  Thereupon 
plaintiff  filed  a  reply  setting  up  all  the  pro- 
ceedings in  tbe  action  of  John  W.  Card- 
well  T.  George  W.  Smith,  Administrator,  etc 
He  further  pleaded  that  C.  3.  Little  was  a 
pendente  lite  purchaser  of  the  land  sold  in 
tbat  action,  and  that  the  defendant,  Boberts, 
claimed  title  under  and  by  virtue  of  a  pur- 
chase from  said  Little  during  tbe  pendency 
of  the  action;  tbat  both  Little  and  the  de- 
fendant, Boberts,  purchased  with  a  knowl- 
edge of  the  pendency  of  the  action;  that 
Little  was  a  party  to  that  action  and  Bob- 
erts was  a  privy  of  the  said  Little,  and  tbat 
both  were  bound  by  the  Judgment,  orders, 
and  decrees  entered  in  that  suit,  and  estop- 
ped from  setting  up  any  daim  to  the  land 
to  the  contrary.  The  reply  also  alleges  tbat 
in  tbe  year  19 —  a  writ  of  possession  was 
placed  in  the  bands  of  the  sheriff  of  Breathitt 
county  to  be  executed,  and  while  the  same 
was  aUve  and  in  full  force  and  effect  said 
writ  was  duly  executed  upon  defendant,  and 
he  was  dispossessed  of  said  property,  and 
plaintiff  was  put  in  possession  thereof  by 
said  sheriff.  Thereupon  defendant,  Boberts, 
filed  a  rejoinder.  In  which  he  denied  the  al- 
legations of  tbe  reply,  including  many  allega- 
tions shown  by  the  record  in  the  case  of  J. 
W.  Cardwell  v.  George  Smith,  Adm'r,  etc.  In 
another  paragraph  be  alleged  facts  going  to 
show  that  tbe  Judgment  of  1891  was  fraudu- 
lently obtained,  and  that  all  of  the  further 
orders  and  Judgments  entered  thereafter  were 
also  obtained  by  tbe  fraud  of  the  plaintiff, 
Cardwell.  He  further  pleaded  laches  on  the 
part  of  said  Cardwell  la  the  proaecatton  of 
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tbls  suit,  and  set  np  his  claim  to  the  land  by 
adverse  possession. 

[1]  It  will  be  observed  that  the  action 
pleaded  in  bar  of  defendant's  right  of  re- 
covery was  brought  prior  to  the  enactment 
of  the  act  of  1896,  requiring  the  filing  of 
a  Ub  pendens  notice  In  the  office  of  the  coun- 
ty clerk.  The  question  before  us  Is  there- 
fore controlled  by  the  law  In  force  prior  to 
the  enactment  of  that  statute.  The  doctrine 
of  lis  pendens  as  to  persons  and  property 
within  Its  operation  Is  that  the  court  having 
Jurisdiction  of  the  suit  or  action  is  entitled 
to  proceed  to  the  final  exercise  of  that  Juris- 
diction, and  that  it  is  beyond  the  power  of 
any  of  the  parties  to  the  action  to  prevent 
Its  doing  so  by  any  transfer  or  other  act 
made  or  done  after  the  service  of  the  writ 
or  the  happening  of  such  other  act  as  may  be 
necessary  to  the  commencement  of  lis  pen- 
dens. If  any  of  the  parties,  after  the  lis 
pendens  has  become  operative,  attempts  any 
transfer  of  the  subject-matter  of  the  litiga- 
tion, or  to  create  any  Incumbrance  or  charge 
against  it,  or  to  enter  into  any  contract  af- 
fecting it,  or  to  deliver  possession  of  it  to 
another,  the  action  or  suit  may  proceed 
without  taking  any  notice  whatever  of  such 
transfer,  Incumbrance,  or  change  in  posses- 
sion, and  the  final  Judgment  or  decree,  when 
entered,  may  be  carried  Into  effect  notwith- 
standing the  attempted  dealing  with  the  sub- 
ject-matter thereof.  Moons  v.  Crowder, 
72  Ala.  78;  Norton  v.  Blrge,  35  Conn.  250; 
Kellar  v.  Stanley,  86  Ky.  240,  6  S.  W.  477, 
9  Ky.  Law  Rep.  388;  Copenheaver  t.  HufT- 
aker,  etc..  6  B.  Mon.  18.  The  effect  of  the 
Us  pendens  Is  tO'  keep  the  subject-matter  of 
the  litigation  within  the  control  of  the  court, 
and  to  render  the  iwrties  powerless  to  place 
It  beyond  the  reach  of  the  final  Judgment 

[2]  One  acquiring  an  interest  pendente 
Ute  is  sometimes  on  his  application  permitted 
to  appear  in  the  action  and  defend  or  prose- 
cute In  the  place  of  the  person  to  whose  in- 
terest he  has  succeeded.  The  court  Is  not, 
however,  bound  to  permit  blm  to  do  so.  In 
the  absence  of  a  statute  conferring  upon 
him  this  right. 

[S]  Whether,  however,  he  appears  in  the 
cause  or  not,  and  whether  he  has  any  actual 
notice  of  Its  i)endency  or  not,  the  Judgment, 
when  rendered,  must  be  given  the  same  effect 
as  if  he  had  not  acquired  his  interest,  or  as 
if  be  had  been  a  party  before  the  court  from 
the  commencement  of  the  proceeding.  His 
Interests  are  absolutely  concluded  by  the 
final  determination  of  the  suit.  Galbreatb  y. 
Estes,  38  Ark.  599;  Jackson  v.  Andrews,  7 
Wend.  (N.  Y.)  162,  22  Am.  Dec.  574;  Jones 
V.  McNarrin,  68  Me.  334,  28  Am.  Rep.  66; 
Kellar  v.  Stanley,  supra. 

[4]  However,  the  prosecution  of  the  suit 
with  reasonable  diligence  is  essential  to  the 
continued  operation  of  the  law  of  Us  pendens, 
and  the  benefit  of  a  lis  pendens  may  be  lost 
by  an  unusual  or  unreasonable  delay  which 


is  not  satisfactorily  explained  or  accounted 
for.  Petree  v.  Bell,  2  Bush,  68;  Gossom  v. 
Donaldson,  18  B.  Mon.  230,  68  Am.  Dec.  723; 
Hawes  v.  Orr,  10  Bush,  431;  Wallace  v.  Mar- 
qnett,  88  Ky.  180, 10  S.  W.  874,  10  Ky.  Law 
Rep.  760. 

[5]  If,  on  the  other  hand,  a  Judgment  or 
decree  Is  entered  directing  a  sale  of  property, 
such  a  Judgment  or  decree  Is  binding  upon 
parties  who  may  thereafter  purchase  from 
either  of  the  parties  to  the  suit,  and  no  trans- 
fer made  by  either  after  the  Judgment  or  de- 
cree has  been  pronounced  can  prevent  the 
enforcement  thereof.  Jackson  v.  Warren, 
32  111.  331;  McCauley  v.  Rogers,  104  111. 
578;  Plttman  v.  Wakefield,  90  Ky.  171,  13 
S.  W.  526,  11  Ky.  Law  Rep.  972;  Riddle  v. 
Tomlinson,  116  Pa.  299,  8  Aa  774. 

[6]  In  the  case  before  us  the  defendant, 
Roberts,  purchased  from  Little  after  it  was 
finally  adjudged  that  Llttte  had  no  UUe  to 
the  land.  After  the  sale  under  that  Judg- 
ment Little  filed  exceptions  to  the  sale,  and 
objected  to  its  confirmation.  For  a  number 
of  years  he  continued  to  fight  the  suit  by 
filing  amended  and  substituted  petitions,  and 
by  renewing  his  exceptions  to  the  report  of 
sale.  While  Roberts  was  not  a  party  to  the 
action,  his  vendor.  Little,  was,  and  the  lat- 
ter continued  to  defend  the  action  through  a 
long  period  of  time.  Roberts'  purchase  frnm 
Little  was  subject  to  any  orders  that  might 
thereafter  be  entered  by  the  court  If  there 
was  fraud  In  the  Judgment  of  1891,  or  in 
the  subsequent  proceedings.  Little  should 
have  brought  this  to  the  attention  of  the 
court  within  a  reasonable  time  after  the  al- 
leged fraud  was  committed.  Little  would 
not  be  permitted  to  fight  the  case  and  make 
every  possible  defense  for  a  period  of  nearly 
20  years,  without  raising  the  question  of 
fraud,  and  then  contend  that  all  the  pro- 
ceedings were  obtained  by  fraud.  That  be- 
ing true,  Roberts,  his  vendee,  will  not  be 
permitted  to  make  a  defense  in  this  action 
which  little,  his  vendor,  should  have  made 
in  the  action  adjudging  that  he  had  no  title 
to  the  land. 

[7]  There  are  but  two  phases  of  the  ques- 
tion that  remain  to  be  discussed.  Manifest- 
ly, if  Little,  under  whom  Roberts  claims, 
had  remained  in  possession  of  the  land  dur- 
ing the  long  pendency  of  the  action  of  Card- 
well  T.  Smith,  etc.,  he  could  not  have  relied 
upon  the  statute  of  limitations.  Whether 
or  not  Roberts  may  rely  upon  the  statute  of 
limitations  depends  upon  whether  or  not  the 
suit  was  prosecuted  with  due  diligence  after 
the  Judgment  of  1891.  Roberts  cannot  rely 
upon  the  adverse  possession  of  Little,  be- 
cause Little's  possession  was  not  adverse.  If, 
however,  considering  the  circumstances  of 
the  case,  there  was  an  unreasonable  delay 
in  the  prosecution  of  the  suit,  then  Roberts, 
who  acquired  the  title  in  1894,  and  entered 
into  possession  of  the  land,  may  rely  upon 
the  statute  of  limitations  and  defeat  plain- 
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tiff's  recovery.  In  the  case  of  Petree  v.  Bell, 
2  Busb,  58,  it  was  held  that  an  unexplained 
delay  of  two  years  was  sufficient  to  defeat 
the  benefit  of  a  lis  pendens.  In  the  case 
referred  to  the  sale  was  made  in  1891,  while 
the  commissioner's  report  of  sale  was  filed 
in  July,  1894.  Thereafter  there  were  nu- 
merous delays.  Defendant  Roberts  alleges 
laches  in  the  prosecution  of  the  suit  We 
are  unable  to  say  from  the  record  as  now 
before  us  whether  there  was  laches  in  the 
prosecution  of  that  suit  or  not.  It  ai^iears 
that  the  papers  were  lost  The  delay  may 
have  been  caused  by  the  loss  of  the  papers. 
It  is  sufficient  to  say  that  the  rejoinder 
makes  out  a  prima  facie  case  of  laches,  and 
on  this  account  we  withhold  any  opinion  un- 
til the  facts  and  circumstances  are  all  before 
us.  If  there  was  laches  In  the  prosecution 
of  that  suit,  and  defendant  was  in  the  ad- 
verse possession  of  the  land  for  a  period  of 
15  years  prior  to  being  dispossessed,  then 
he  is  entitled  to  recover  upon  this  ground 
and  no  other.  For  these  reasons,  the  de- 
murrer to  the  rejoinder  should  have  been 
overruled. 

Judgment   reversed   and   cause    remanded 
for  proceedings  consistent  with  this  opinion. 


MADDOX  V.  ROWB. 

(Court   of   Appeals   of    Kentucky.     June    17, 
1913.) 

1.  MoBTOAOES  (S  86*)— Validity— Duress. 

Evidence  held  to  show  that  a  mortgage  ex- 
ecuted by  a  husband  and  wife  on  her  property 
to  secure  his  indebtedness  was  not  procured 
by  duress. 

[E3d.  Note. — For  other  cases,  see  Mortgages, 
Cent  Dig.  §f  1350,  1356,  1364;  Dec.  Dig.  f 
86.*] 

2.  MoBTOAQEs  (§  81*>—Vai,iditt— Compound - 

INO   CBIMINAL   PBOSECtmON. 

Where  the  stockholders  of  a  bank  which 
had  been  inspected  by  a  state  inspector  who  re- 
ported to  the  Secretary  of  State,  who  ordered 
the  bank  to  remain  closed,  were  informed  by  an 
attorney  that  the  banking  laws  had  been  vio- 
lated by  the  officers  of  the  bank,  but  that,  if 
each  would  make  good  what  he  had  drawn  out 
of  the  bank,  he  did  not  believe  any  prosecu- 
tion would  be  instituted,  though  be  conld  not 
guarantee  it  a  mortgage  executed  by  an  offi- 
cer and  bis  wife  on  her  property  to  secure  bis 
debt  due  to  the  bank  was  not  executed  to  com- 
pound a  criminal  prosecution. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent  Dig.  ff  18&-190;    Dec.  Dig.  i  81.*] 

3.  Appeal  and  Ebbob  <§  lOll*)— Findings— 
Conclusiveness. 

A  finding  on  conflicting  evidence  will  not 
be  disturbed. 

[E3d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  3983-3989;  Dec.  Dig. 
§  1011.*] 

Appeal  from  Circuit  Court,  Ohio  County. 

Action  by  Alvin  Rowe,  assignee,  against 
Mecie  Maddox.  From  a  judgment  for  plain- 
tiff, defendant  appeals.    Affirmed. 


Barnes  &  Smith,  of  Hartford,  for  appel- 
lant Heavrin  &  Woodward,  of  Hartford,  for 
appellee. 

HOBSON,  C  J.  J.  B.  Maddox  was  presi- 
dent of  the  Bank  of  Centertown,  and  while 
such  had  faUen  in  debt  to  the  bank  between 
$5,000  and  $6,000;  on  January  26,  1911,  he 
and  his  wife,  Mecie  Maddox,  executed  to  the 
bank  a  mortgage  on  the  property  of  the  wife 
to  secure  this  Indebtedness.  This  suit  was 
brought  to  enforce  the  mortgage;  Mrs.  Mad- 
dox defended  the  suit,  insisting  that  the 
mortgage  was  obtained  from  her  by  duress, 
fraud,  and  coercion.  A  large  mass  of  testi- 
mony was  taken;  on  final  hearing  the  circuit 
court  entered  judgment  enforcing  the  mort- 
gage.   She  appeals. 

[1]  The  facts  of  the  matter  are  about  these: 
J.  B.  Maddox  was  a  merchant  in  the  town  of 
Centertown.  Several  years  before  the  year 
1911  he  had  a  severe  attack  of  tyidioid  fever, 
which  left  him  in  a  very  bad  condition  of 
health,  so  that  he  had  to  go  to  a  sanatorium. 
While  he  was  gone  his  business  was  run  by 
his  brother,  his  niece,  and  his  daughter.  When 
he  returned  from  the  sanatorium,  he  found 
his  affairs  in  very  bad  condition.  He  had  in 
his  own  name  13  shares  of  stock  In  the  bank 
of  Centertown.  This  stock  had  been  pur- 
chased with  the  money  of  the  wife,  but  she 
had  allowed  her  husband  to  put  It  in  his  own 
name  to  give  him  credit  He  was  the  presi- 
dent of  the  bank,  and  in  his  efforts  to  extri- 
cate himself  from  his  financial  difficulties 
created  the  debt  to  the  bank  above  referred 
to.  He  transferred  to  his  wife  8  shares  of 
the  bank  stock  and  retained  5  shares  in  his 
own  name.  But  to  pay  her  for  these  five 
shares  he  and  she  made  a  note  to  the  bank 
for  $500,  and  this  money  was  placed  to  her 
credit  in  the  bank  as  a  time  deposit  at  5  per 
cent  She  also  signed  as  the  surety  of  her 
husband  another  note  for  $760,  for  money 
which  he  borrowed  and  used  himself.  She 
was  not  on  any  of  his  other  papers  to  the 
bank.  About  January  20,  1911,  a  state  in- 
spector made  an  examination  of  the  bank 
and  reported  its  condition  to  the  Secretary 
of  State,  who  ordered  the  bank  cashier  on 
January  22d  not  to  open  the  bank  again. 
Before  this  notice  was  given  by  the  state 
inspector,  he  had  a  conference  with  certain 
persons  at  Beaver  Dam,  and  reports  of  what 
had  taken  place  at  this  conference  were 
circulated  to  the  effect  that  the  Secretary  of 
State  had  determined  to  prosecute  the  officers 
of  the  bank  /or  violation  of  the  state  banking 
laws.  On  the  afternoon  of  January  23d, 
there  was  a  meeting  of  the  stockholders  of 
the  bank  at  the  house  of  the  cashier.  Mad- 
dox and  wife  were  present  also  Messrs. 
Heavrin  and  Woodward,  who  had  been  in- 
vited to  l>e  present  by  some  of  the  persons 
interested.  After  a  list  of  the  stockholders 
had  been  written  out  one  of  the  attorneys 
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made  a  speech  to  the  stockholders  In  which 
he  In  substance  said  that  the  banking  laws 
had  been  violated  by  the  officers  of  the  bank, 
but  that,  if  each  of  the  officers  would  make 
good  what  he  had  drawn  out  of  the  bank, 
he  did  not  think  any  prosecutions  would  be 
instituted;  that  he  could  not  guarantee  this, 
however,  but  tliat  it  would  be  greatly  to  the 
Interest  of  the  community  and  to  the  interest 
of  the  stockholders  if  each  officer  would  se- 
cure what  be  owed.  Maddox  said  that  be 
would  give  up  all  his  property,  and  Mrs. 
Maddox  said  tliat  she  would  stand  by  her 
husband  and  protect  his  honor  with  all  that 
she  had.  Dr.  Chapman,  a  director  in  the 
bank,  owed  It  about  $10,000.  After  Maddox 
and  wife  had  agreed  to  secure  the  bank  in 
what  he  owed,  CliapDmn's  son  said  that  be 
would  see  his  father,  who  was  sick,  and  see 
what  he  could  do.  He  went  to  see  his  father, 
and  the  result  was  that  he  also  agreed  to 
execute  a  mortgage.  After  this  the  stock- 
holders agreed  to  place  the  bank  in  the  hands 
of  Alvin  Bowe.  Alvin  Bowe  was  sent  for  and 
agreed  to  accept  the  trust  A  resolution  of 
the  stockholders  was  then  drawn  up  and 
signed,  by  which  Alvin  Bowe  was  selected 
as  fiscal  agent  to  liquidate  the  affairs  of  the 
bank  under  the  direction  of  the  Secretary 
of  State,  and  he  was  requested  to  give  each 
officer  an  opportunity  to  make  good  any  loss 
arising  through  the  fault  of  such  officer,  in 
default  of  which  the  body  demanded  prose- 
cution of  any  person  whose  liability  was  es- 
tablished, and  who  refused  to  make  same 
good  to  the  bank.  There  is  some  contrariety 
in  the  evidence  as  to  who  suggested  the  latter 
part  of  the  resolution,  the  proof  for  the 
plaintiff  beiag  tliat  Maddox  suggested  that, 
as  he  and  Dr.  Chapman  were  fixing  up  their 
matters,  this  should  be  put  in  so  that  all  the 
other  officers  would  do  likewise.  The  proof 
for  Mrs.  Maddox  is  that  her  husband  did  not 
make  this  suggestion,  and  that  the  attorney 
drew  the  resolution  in  this  way  without  any 
suggestion  from  others.  The  meeting  then 
adjourned.  The  attorneys  returned  to  Hart- 
ford, and  drew  the  mortgages  which  were 
to  be  executed  by  Maddox  and  wife  and 
Chapman  and  wife.  The  papers  were  sent  to 
Centertown  on  January  26th,  and  were  on 
that  day  executed  by  Chapman  and  wife,  and 
Maddox  and  wife.  After  this  Alvin  Bowe 
took  charge  of  the  bank  and  organized  a  new 
corporation  styled  the  Farmers'  Bank  of 
Centertown;  and  this  bank  some  months 
later  took  over  the  assets  of  the  old  bank, 
and  assumed  its  debts.  Up  to  the  time  that 
the  new  bank  did  this,  Mrs.  Maddox  had  iu 
no  manner  complained  of  being  overreached  In 
the  execution  of  the  mortgage,  and  she'  made 
no  such  claim  to  the  new  bank  until  some 
time  in  August  when  the  bank  applied  to  her 
to  close  the  matter  up  by  deeding  to  It  the 
property,  as  the  debts  exceeded  the  value  of 
the  property.    She  then  insisted  that  there 


was  a  debt  of  $1,000  which  her  husband's 
brother  ought  to  pay  as  he  was  surety  on 
the  note;  and,  the  bank  not  agreeing  to  this, 
she  employed  an  attorney  and  denied  liabil- 
ity.   This  suit  followed. 

The  proof  for  her  shows  that  she  was  In 
great  distress  on  January  23d  when  the 
meeting  of  the  stockholders  was  held,  that 
her  husband  had  been  In  a  very  bad  state  of 
mind  for  several  days,  and  that  she  was  very 
apprehensive  that  he  would  be  prosecuted, 
and  feared  that,  if  he  was  prosecuted,  he 
might  l>e  sent  to  the  penitentiary.  She  did 
not  know  that  she  .was  not  bound  to  pay 
the  note  which  she  had  signed  as  surety  for 
her  husband,  and  °lt  Is  insisted  that  she 
executed  the  mortgage  without  consideration 
under  a  palpable  mistake  of  law  and  under 
the  coercion  of  the  threats  that  her  husband 
would  be  prosecuted.  If  the  mortgage  had 
been  executed  on  January  23d,  there  would  be 
more  force  in  this;  but  the  mortgage  was  not 
in  fact  executed  until  three  days  later,  and 
all  the  parties  had  had  sufficient  time  to  re- 
cover their  usual  frame  of  mind.  The  evi- 
dence shows  that  she  was  not  in  an  abnormal 
condition  at  all  when  the  mortgage  was 
executed,  and  that  she  perfectly  understood 
what  she  was  doing.  She  did  not  execute 
the  mortgage  to  secure  merely  the  notes 
which  she  had  signed  as  surety  for  her  hus- 
band; she  executed  it  to  secure  all  bis  indebt- 
edness to  the  bank,  and,  as  she  expressed  it, 
to  save  bis  honor.  She  understood  tliat  the 
Farmers'  Bank  was  t>eing  formed,  and  knew 
that  it  was  proposing  to  take  over  the  assets 
of  the  old  bank.  She  knew  that  the  mortgage 
which  she  and  her  husband  had  executed 
was  one  of  the  considerations  for  the  new 
bank  taking  over  the  affairs  of  the  old  bank; 
and,  although  several  months  elapsed  before 
this  scheme  was  carried  into  effect,  she  at 
no  time  claimed  either  to  Bowe  as  agent  of 
the  old  bank  or  to  the  officers  of  the  pro- 
posed new  Imnk  that  the  mortgage  which  she 
had  executed  was  Invalid.  On  the  contrary, 
she  stood  by  and  allowed  this  arrangement 
to  be  consummated  without  any  notice  of 
such  a  claim  on  her  part,  and  manifestly 
during  this  time  she  was  laboring  under  no 
excitement  or  coercion. 

[2]  The  mortgage  was  not  executed  to  com- 
pound a  criminal  prosecution.  Before  the 
new  bank  took  over  the  affairs  of  the  old 
bank,  she  and  her  husband  had  several  con- 
ferences with  Bowe  about  their  matters,  but 
in  none  of  them  did  either  of  them  claim  that 
the  wife  had  been  overreached  in  the  execu- 
tion of  the  mortgage,  or  that  It  was  invalid 
for  any  reason. 

[3]  The  question  raised  by  the  appeal  is 
simply  one  of  fact.  We  give  some  weight 
to  the  finding  of  the  cliancellor  on  a  question 
of  fact,  and  we  do  not  disturb  his  finding 
where  the  evidence  is  conflicting  and  the 
truth  doubtfuL    Under  this  rule  we  do  not 
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see  that  we  can  disturb  the  cbancellor'e  find- 
ing here.     On  tbe  contrary,  we  think  his 
finding  is  supported  by  the  weight  of  tbe 
evidence. 
Judgment  affirmed. 


GOVBB  et  aL  t.  NEWTON  et  aL 

(Court   of    Appeals    of    Kentucky.      June    17, 
1913.) 

"■•   iNTOXICATINa  LiQPOBS  ({  32*)— liOCAt  OP- 

noN  Election — Petition — Sufficiency. 
Where  a  part  of  a  precinct  was  transfer- 
red from  one  county  to  another  after  a  general 
election  and  before  a  petition  for  a  local  op- 
tion election  in  the  formor  county,  the  petition, 
under  Ky.  St  §  2554,  need  only  be  signed  by  a 
number  equal  to  25  per  cent,  of  the  voters  at 
the  general  election  still  living  in  the  part  of 
the  precinct  remaining  in  the  county. 

[Wi.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  {{  88,  39;  De&  Dig.  | 
82.*] 

2.  IirroxioATiNo  Lxquobs  (8  82*>— Local  Op- 
tion Election— Petition— Right  to  With- 
draw Names. 

One  signing  a  petition  for  a  local  option 
election  may  withdraw  his  name  at  any  time 
before  the   petition  is  acted  on. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  §§  38,  39 ;  Dec.  Dig.  8  32.*] 

3.  iNTOxiCATiNo  Liquors  (§  32*)— Local  Op- 
tion Election— Petition— WiTHDaawAL  or 
Names. 

Where  the  county  court,  on  receiving  a  pe- 
tition for  a  local  option  election,  made  an  or- 
der submitting  the  case  and  thereafter  appoint- 
ed a  commissioner  to  hear  evidence  on  the  num- 
ber of  voters  voting  at  the  preceding  general 
election,  a  petitioner  was  not  deprived  of  his 
right  to  withdraw  his  name ;  there  being  no 
consent  to  the  hearing  of  the  evidence. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  H  38,  39;  Dec.  Dig.  {  32.*] 

Appeal  from  Circuit  Court,  Pulaski  Coun- 
ty. 

Proceedings  by  Sylvester  Newton  and 
others  against  M.  L.  Oover  and  others  to 
contest  the  validity  of  a  local  option  election. 
From  a  judgment  adjudging  the  election  In- 
valid, tbe  contestees  appeaL    Afilrmed. 

E]lbert  Wesley,  Wesley  &  Brown,  and 
Denton  &  Flippin,  all  of  Somerset,  for  ap- 
pellants. O.  H.  Waddle  &  Son  and  W.  M. 
Catron,  all  of  Somerset,  for  appellees. 

CLAT,  C.  This  appeal  involves  the  va- 
lidity of  a  local  option  election  held  in  the 
county  of  Pulaski  on  December  10,  1912 
After  the  election  Sylvester  Newton  and 
others  filed  a  contest  The  contest  board 
held  tbe  election  valid.  On  appeal  to  tbe 
circuit  court  the  election  was  adjudged  to  be 
invalid.  From  that  judgment,  the  contestees 
appeal. 

The  facts  are  as  follows:  On  September 
14,  1912,  there  was  filed  with  tbe  county 
court  a  written  petition  asking  for  an  elec- 
tion to  take  the  sense  of  the  legal  voters  of 
Pulaski  county  on  the  proposition  whether 
or   not   spirituous,    vinous,   or   malt   liquors 


should  be  sold,  loaned,  or  bartered  in  audi 
county,  and  that  said  law  and  prohibition 
apply  to  druggists.  Application  was  made 
by  written  petition,  signed  by  l^ial  voters 
from  each  of  tbe  precincts  in  the  county 
equal  to  25  per  cent,  of  the  votes  cast  in  each 
of  said  precincts  at  the  last  preceding  gen- 
eral election,  which  was  held  in  November, 
1911.  On  the  calling  of  the  case  on  the  dock- 
et for  hearing  on  September  16,  1912,  10  of 
the  signers  In  Beaver  precinct  No.  33  pro- 
duced and  filed  In  open  court  a  written  re- 
quest to  strike  their  names  from  the  petition, 
and  moved  the  court  that  this  be  done.  At 
the  same  time  tbe  attorney  representing  the 
"wets"  moved  tbe  court  to  dismiss  tbe  peti- 
tion asking  for  the  election,  on  the  ground 
that  there  were  only  >  47  votes  cast  at  the 
preceding  general  election  In  Beaver  pre- 
cinct, and  as  only  20  legal  voters  from  that 
precinct  bad  signed  the  petition,  and  10 
had  requested  the  withdrawal  of  their 
names,  the  number  of  signers  remaining  on 
the  petition  did  not  equal  25  per  cent,  of  tbe 
votes  cast  In  that  precinct  at  the  next  preced- 
ing general  election.  Tlie  attention  of  the 
court  was  then  called  to  the  fact  that  since 
the  November  election,  1911,  the  county  of 
McCreary  bad  been  created,  and  that  the 
line  separating  that  county  from  Pulaski 
county  passed  through  Beaver  prednct,  thus 
transferring  to  McCreary  county  about  one- 
half  the  territory  and  about  one-half  the 
population  of  Beaver  precinct  Without 
passing  on  the  question  of  the  withdrawal 
or  tbe  striking  of  the  names  of  tbe  parties 
from  the  petition,  the  conrt  adjourned,  in 
order  that  it  might  be  advised  what  number 
of  signers  was  necessary  In  order  to  Consti- 
tute 25  per  cent  of  the  legal  voters  in  Beav- 
er precinct,  and  ordered  that  the  case  be 
closed  on  the  facts  as  they  then  existed,  and 
that  it  be  submitted  for  Judgment  On  Sep- 
tember 20,  1912,  the  court  reconvened,  pur- 
suant to  adjournment,  for  the  purpose  of 
rendering  judgment  The  court  entered  an 
order  appointing  Wesley  Collyer  and  Ben 
Branchcomb  Rpedal  commissioners  to  go  to 
Beaver  precinct  for  the  purpose  of  ascer- 
taining and  reporting  to  the  court  tbe  num- 
ber of  voters  in  said  precinct  who  cast  their 
votes  at  the  last  regular  election  in  said 
precinct,  and  who,  at  the  time  of  casting 
their  votes,  resided  in  that  portion  of  tbe 
precinct  which  Is  now  a  part  of  Pulaski  coun- 
ty. Branchcomb  having  declined  to  act  as 
such  commissioner,  Huston  Howard  was  ap- 
pointed In  his  place.  Howard  also  refused  to 
act,  and  on  September  24,  1912,  Wesley  Col- 
lyer presented  and  filled  bis  report  as  snch 
commissioner,  fixing  the  number  of  voters 
who  yoted  at  the  next  preceding  general 
election,  and  who,  after  the  creation  of  Mc- 
Creary county,  still  lived  in  Pulaski  county 
in  Beaver  prednct,  at  29.  The  contestants 
objected  to  the  report  of  tlie  commissioner 
being  received,    and   asked   that  there  be 
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stricken  from  the  petition  the  names  of  those 
who  had  asked  that  this  be  done,  and  that 
the  petition  asking  -  for  an  election  be  dis- 
missed. The  court  declined  to  pass  on  any 
of  these  questions,  but  continued  the  case 
until  September  25th.  When  the  case  was 
called  on  that  day,  a  request,  signed  by  3 
of  the  original  petitioners,  was  presented, 
asking  that  their  names  be  stricken  from  the 
petition  asking  the  election.  The  court  re- 
fused to  strike  these  names  from  the  petition, 
but  did  enter  an  order  striking  from  the  peti- 
tion the  names  of  the  10  petitioners  who  had 
previously  asked  that  this  be  done.  He  then 
entered  an  order  calling  the  election. 

[1]  While  a  different  rule  prevails  in  cities 
and  towns,  it  is  well  settled  that  when  the 
election  is  proposed  to  be  held  in  territory 
comprising  precincts  the  petition  should  be 
signed  by  a  number  of  voters  equal  to  25  per 
cent  of  the  votes  cast  in  each  precinct  at 
the  last  preceding  general  election.  Ken- 
tucky Statutes,  f  2554 ;  Nail  v.  Tlnsley,  107 
Ky.  441,  54  S.  W.  187,  21  Ky.  Law  Rep.  1167. 
The  validity  of  the  election  in  question  there- 
fore depends  on  whether  or  not  the  petition 
In  question  was  signed  by  a  number  of 
voters  in  Beaver  precinct  equal  to  25  per 
cent,  of  the  votes  cast  in  that  precinct  at  the 
next  preceding  general  election.  After  the 
general  election  in  November,  1911,  the  coun- 
ty of  McCreary  was  created.  A  portion  of 
Beaver  precinct  was  transferred  to  that 
connty.  There  remained  in  that  precinct 
only  about  half  of  its  former  territory  and 
population.  The  statute  providing  for  the 
calling  of  such  an  election  makes  no  pro- 
vision for  a  case  of  this  kind.  It  was  never 
contemplated  that  where  the  population  and 
territory  of  a  precinct  were  transferred  to 
another  county  there  should  still  be  required 
a  numt>er  of  signers  equal  to  25  per  cent  of 
the  votes  cast  at  the  next  preceding  general 
election  which  occurred  before  such  transfer. 
We  therefore  conclude  that  the  county  court 
properly  held  ttiat  It  was  only  necessary  to 
have  the  petition  signed  by  a  number  equal 
to  25  per  cent  of  the  voters  who  voted  at 
the  November  election,  1911,  and  wiio  still 
lived  in  that  part  of  Beaver  precinct  left 
remaining  in  Pulaski  county.  As  the  peti- 
tion was  originally  signed  by  20  voters,  and 
the  names  of  10  of  these  were  stricken  from 
the  petition,  there  remained  only  10  signers. 
Even  if  we  concede  that  the  commissioner's 
report  was  correct,  the  number  of  voters  who 
voted  at  the  November  election,  1911,  and 
who  still  resided  in  Beaver  precinct,  was  29. 
Had  the  names  of  the  S  additional  petitioners 
who  asked  that  their  names  be  stricken  from 
the  petition  been  stricken  therefrom,  there 
would  have  remained  only  7.  Seven  is  not 
25  per  cent  of  29.  It  follows  that  the  validi- 
ty of  the  election  turns  on  the  right  of  these 
petitloneiB  to  withdraw  their  names,  and  the 
propriety  of  the  court's  action  in  refusing 
to  permit  them  to  do  so. 


[2]  We  have,  in  a  number  of  cases,  refused 
to  follow  the  rule  announced  by  the  Supreme 
Court  of  Arkansas  In  the  case  of  Colvin  v. 
Finch,  75  Ark.  154.  87  S.  W.  443,  and  have 
held  that  one  who  signs  a  petition  for  a  local 
option  election,  had  a  right  to  withdraw  hla 
uame  at  any.  time  before  the  petition  is 
acted  on.  O'Neal  v.  Minary,  125  Ky.  571, 
101  S.  W.  951,  30  Ky.  Law  Rep.  888;  Davis 
v.  Henderson,  127  Ky.  13,  104  S.  W.  1009, 
31  Ky.  Law  Rep.  1252;  Barton  v.  Edwards, 
Judge  et  al.,  143  Ky.  713,  137  S.  W.  218. 

[3]  It  is  insisted,  however,  that  this  rule 
does  not  apply  under  the  facts  of  this  case, 
because  the  case  was  actually  submitted  for 
Judgment  at  tlie  time  the  withdrawal  of  the 
three  names  was  asked.  While  it  is  true 
that  an  order  was  made  submitting  the  case, 
It  also  appears  that  after  It  is  claimed  the 
case  was  submitted  the  court  appointed  a 
conmiissioner,  who  heard  evidence  on  the 
numbei^  of  voters  who  voted  at  the  November 
election,  1911,  and  stUl  remained  residents  of 
Beaver  precinct  after  the  formation  of  Mo-' 
Creary  county.  A  case  cannot  be  said  to  be 
submitted  when  evidence  is  thereafter  heard, 
unless  consented  to  by  the  parties.  In  this 
case  there  was  no  consent  The  necessary 
effect  of  hearing  evidence  on  the  question 
in  dispute  was  to  annul  the  order  of  sub- 
mission. That  being  true,  It  follows  that  the 
three  petitioners  had  the  right  to  withdraw 
before  the  petition  was  acted  on. 
Judgment  affirmed. 


MERCHANTS'  ICE  &  COLD  STORAGE  CO. 
V.  COMMONWEALTH. 

(Court  of  Appeals  of  Kentucky.     June  17, 
1913.) 

1.  TaXATTOW    (§    117*)— Ck)BP0BATI0N8   —   Ll- 

CXN8X  Taxes. 

A  corporation  engaged  in  the  business  of 
manufacturing  and  selling  ice  and  in  the  cold 
storage  basineaa,  which  pays  a  license  tax  on 
each  of  its  ice  factories,  as  required  by  Ky.  St 
I  4224,  but  which  is  not  liable  to  any  bcense 
tax  upon  its  cold  storage  business,  is,  under 
sections  4180a  and  4189c,  imptosing  a  franchise 
tax  based  on  its  authorized  capital  stock,  exempt 
from  the  payment  of  the  franchise  tax  on  so 
much  of  the  capital  stock  as  is  used  in  the  ice 
business,  but  is  liable  for  the  tax  on  so  much 
of  the  capital  stock  as  is  used  In  the  cold  stor- 
age business. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent  Dig.  f  214 ;   Dec.  Dig.  g  117.*] 

2.  Taxation  (|  47*)— Stattttkb  —  Oonstbuo- 

TION. 

The  courts  will  not  construe  revenue  stat- 
utes so  as  to  bring  about  a  double  taxation 
when  any  other  reasonable  construction  can  be 
adopted. 

[£>!.  Note. — For  other  cases,  see  Taxation, 
Cent  Dig.  U  101-114;   Dec.  Dig.  {  47.*] 

Appeal  from  Circuit  Court,  Franklin 
County. 

Action  by  the  Commonwealth,  by  a  revenue 
agent,  against  the  Merchants'  Ice  &  Cold 
Storage   Company.     From  a   Judgment  for 
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plaintiff,   defendant  appeals.     Reversed  for 
further  proceedings,  v 

Gibson  &  Crawford,  of  LoulsvlUe,  for  ap- 
pellant. Arthur  E.  Hopkins,  of  LoulsrUle, 
and  McQuown  &  Beckham,  of  Frankfort,  for 
the  Commonwealth. 

TURNER,  J.  Appellant  Is  a  domestic  cor- 
poration engaged  In  manufacturing  and  sell- 
ing ice,  and  in  conducting  a  cold  storage 
business  in  the  dty  of  Louisville. 

This  action  was  instituted  against  it  by  a 
revenue  agent  seeking  to  tax  its  total  capital 
stock  of  $1,500,000  at  the  rate  of  30  cents  on 
each  $1,000  thereof  under  the  provisions  of 
the  revenue  act  of  1906.  The  petition  alleges 
that  under  the  act  it  was  the  duty  of  the 
defendant  to  file  with  the  auditor  of  public 
accounts  on  or  before  the  1st  day  of  Feb- 
ruary in  each  of  the  years  of  1907,  1908, 
1909,  1910,  and  1911,  a  verified  report  show- 
ing, among  other  things,  the  total  amount  of 
its  authorized  capital  stock,  the  value  of 
the  property  owned  and  used  by  it  In  Ken- 
tucky and  out  of  Kentucky,  the  aggregate 
amount  of  business  transacted  by  It  during 
the  preceding  year,  and  the  proportion  of 
such  business  transacted  in  Kentucky,  In 
order  that  the  auditor  might  ascertain  the 
amount  of  taxes  due  by  it,  and  that  it  fail- 
ed in  each  of  these  years  to  file  any  such 
report;  and  it  Is  alleged  that  said  revenue 
act  provides  that  such  failure  to  bo  report 
shall  be  deemed  conclusive  evidence  that 
such  corporation  so  falling  elects  to  pay  such 
tax  upon  Its  entire  authorized  capital  stock, 
and  makes  It  the  duty  of  the  board  of  valu- 
ation and  assessment  to  so  fix  Its  license  tax, 
and  alleges  that  it  was  so  fixed  by  such  board 
for  each  of  the  said  years,  that  notice  of 
such  action  of  the  board  was  given  the  de- 
fendant, and  that  it  failed  to  appear  before 
the  board  either  in  person  or  by  attorney 
within  30  days  thereafter,  and  that  there- 
upon the  said  assessment  became  final.  The 
defendant  answered  denying  its  liability  for 
the  tax  upon  the  ground  that  during  each  of 
the  years  named  it  was  liable  to  pay,  and 
did  pay,  to  the  state  a  license  tax  to  carry 
on  its  business ;  and  alleging  further  that  its 
principal  business  was  that  of  operating  ice 
factories  for  the  manufacture  and  sale  of 
ice,  and  that  Its  other  business  was  merely 
incidental  to  and  a  part  of  the  business  of 
manufacturing  ice,  and  that  during  each  of 
the  years  named  it  paid  to  the  state  a  sep- 
arate annual  license  tax  on  each  of  its  six 
Ice  factories  in  Jefferson  county.  To  this 
answer  a  demurrer  was  sustained,  and,  the 
defendant  declining  to  plead  further,  the 
court  rendered  a  judgment  against  appellant 
for  the  full  amount  of  the  tax  on  its  capital 
stock  at  30  cents  per  $1,000  for  each  of  the 
years  named.  Tte  correctness  of  this  ruling 
depends  upon  an  Interpretation  of  the  stat- 
ute, and  brings  us  to  the  consideration  of 
two  questions:  (1)  Is  appellant  within  the 
class  of  excepted  corporations  designated  by 


the  statute?  (2)  Even  if  that  part  of  appel- 
lant's capital  stock  which  is  employed  in  the 
manufacture  and  sale  of  ice  is  exempt  by 
reason  of  the  payment  of  the  license  tax  on 
the  ice  machines,  is  that  part  of  its  capital 
stock  employed  in  the  business  of  operating 
cold  storage  plants  also  exempt? 

The  two  sections  involved  are  sections 
4189a  and  4189c  of  the  Kentucky  Statutes, 
and  are  as  follows,  to  wit : 

"4189a.  All  corporations  having  capital 
stock  divided  Into  shares,  organized  by  or 
under  the  laws  of  this  or  any  other  state  or 
government  owning  property  or  doing  busi- 
ness In  this  state,  except  foreign  insurance 
companies,  whether  fire,  life,  accident,  cas- 
ualty or  Indemnity,  foreign  and  domestic 
building  and  loan  associations,  banks  and 
trust  companies,  and  all  corporations  which, 
under  this  act  or  the  general  law,  are  liable 
to  pay  a  franchise  or  license  tax.  shall  pay 
to  this  state  an  annual  license  tax  based  up- 
on its  authorized  capital  stock,  as  hereinaft- 
er provided." 

"4189c.  Domestic  and  foreign  corporations 
shall  pay  an  annual  license  tax  of  thirty 
cents  on  each  one  thousand  dollars  of  that 
part  of  their  authorized  capital  stock  repre- 
sented by  property  owned  and  business  trans- 
acted in  this  state,  which  shall  be  ascertain- 
ed by  finding  the  proportion  that  the  property 
owned  and  business  transacted  in  this  state 
bears  to  the  aggregate  amount  of  property 
owned  and  business  transacted  in  and  out 
of  this  state.  Provided,  that  such  corpora- 
tions may  pay  at  said  rate  upon  their  entire 
authorized  capital  stock;  and  in  that  event 
they  shall  not  be  required  to  report  as  in 
subdivision  number  three  (3)  of  section  four 
(4)  (4189d)  hereof.  And  their  failure  so  to 
report  shall  be  deemed  conclusive  evidence 
that  such  corporation  elects  to  pay  upon  its 
entire  authorized  capital  stock,  and  It  shall 
be  its  duty  so  to  do,  and  the  duty  of  the 
board  of  valuation  and  assessment  so  to  fix 
its  license  tax." 

[1,2]  1.  Under  the  provisions  of  section 
4224,  which  Is  the  general  law  fixing  license 
taxes,  appellant  is  liable  to  pay  a  license  tax 
on  each  of  Its  ice  factories,  and,  as  alleged  In 
its  answer,  it  does  pay  the  same ;  and  if  Its 
sole  business  was  the  manufacture  and  sale 
of  ice,  under  the  express  provision  of  section 
4189a,  it  would  be  wholly  excepted  out  of 
the  provision  requiring  the  payment  of  a 
license  tax  on  its  capital  stock.  Indeed,  it 
would  be  doing  violence  to  the  very  plain 
provisions  of  that  section  to  say  that  It  was 
liable  for  the  payment  of  such  license  tax  on 
its  capital  stock  which  is  employed  by  it  In 
the  manufacture  and  sale  of  ice.  Such  a 
construction  would  result  In  a  double  taxa- 
tion, and  the  courts  will  never  construe  rev- 
enue statutes  80  as  to  bring  about  doable 
taxation  when  any  other  reasonable  inter- 
pretation can  be  put  upon  them.  Common- 
wealth V.  Ledman,  127  Ky.  803,  106  S.  W. 
247,  32  Ky.  Law  Rep.  452. 
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2.  There  Is  no  allegation  In  the  answer 
that  the  defendant  is  liable  to  pay,  or  does 
pay,  any  license  tax  in  its  cold  storage  busi- 
ness ;  In  fact,  so  far  as  we  have  been  able  to 
find,  there  is  no  provision  requiring  the  pay- 
ment of  any  such  tax.  Then  we  have  a 
large  corporation  with  a  capital  stock  of 
$1,500,000  engaged  in  two  kinds  of  business, 
and  paying  a  license  tax  to  the  state  upon 
only  one  of  them.  That  is  to  say,  it  pays 
no  license  tax  whatever  either  ujMn  its 
cold  storage  business,  or  upon  that  part  of 
its  capital  stock  which  is  employed  in  and 
engaged  by  it  in  the  cold  storage  business. 

The  contention  that  the  cold  storage  busi- 
ness Is  merely  incidental  to,  and  a  part  of, 
the  ice  manufacturing  business,  is  manifestly 
unsound.  Because  ice  is  necessary  In  con- 
ducting the  business  of  cold  storage,  it  does 
not  prevent  the  cold  storage  business  from 
being  a  separate  and  distinct  business  from 
that  of  manufacturing  ice.  Ice  is  as  equally 
necessary  in  conducting  a  saloon  business  as 
in  running  a  cold  storage  plant;  but  it 
would  hardly  be  argued  that  If  a  corporation 
was  engaged  in  the  manufacturing  of  ice,  and 
also  in  running  a  saloon,  the  payment  of  the 
license  tax  provided  by  the  general  law  on 
the  ice  manufacturing  business  would  exempt 
it  from  the  payment  of  the  tax  provided  for 
by  law  in  the  saloon  businesa. 

Because  a  corporation  Is  authorized  by  its 
charter  to  engage  in  more  than  one  kind  of 
business,  and  the  general  law  requires  it  to 
pay  a  license  tax  only  on  one  kind,  should 
that  part  of  its  capital  stock  which  repre- 
sents its  investment  in  the  other  kind  of 
business  be  exempted  from  the  payment  of 
a  license  tax  on  its  capital  stock  under  the 
statute?  Clearly,  we  think  not;  it  was  the 
plain  purpose  of  the  statute  fixing  the  license 
tax  on  the  capital  stock  of  corporations  to 
require  such  corporations  who  pay  no  fran- 
chise or  license  tax  on  their  business  to  pay 
a  license  tax  on  their  capital  stock.  In  the 
case  of  James,  Auditor,  v.  Kentucky  Befln- 
ing  Co.,  132  Ky.  353,  113  S.  W.  468.  there 
was  a  kindred  question  to  this.  The  refining 
company  was  a  corporation,  the  principal 
business  of  which  was  the  manufacture  of 
oil  from  cotton  seed ;  but  incidentally  it  own- 
ed and  operated  Its  own  tank  cars  for  the 
transportation  of  the  oil  under  some  arrange- 
ment with  the  railroads.  There  was  assessed 
against  it  a  franchise  tax  upon  its  business 
of  transporting  oil;  it  sought  to  avoid  the 
payment  of  a  franchise  tax,  among  other  rea- 
sons, because  the  use  of  the  cars  was  a  mere 
incident  to  its  business.  The  court  in  an- 
swering that  contention  said:  "It  does  not 
appear  to  us  to  be  material-  whether  the 
person  exercising  the  privilege  is  engaged  in 
it  as  a  sole  occupation  or  not  Indeed, 
several  of  those  named  in  the  statute  may  be 
lawfully  exercised  by  a  single  corporation,  a 
firm,  or  a  single  Individual,  such,  for  ex- 
ample, as  electric  light  companies  and  wa- 


ter companies.  Yet  if  such  was  the  case  and 
in  addition  the  same  concern  manufactured 
and  sold  ice,  or  even  if  the  latter  were  its 
principal  business,  it  would  not  be  excused 
from  paying  not  only  one  but  two  franchise 
taxes;  one  upon  its  business  as  an  electric 
light  company,  and  another  upon  its  business 
as  a  water  company."  In  that  same  case  the 
company  urged,  as  a  reason  why  it  should 
not  pay  the  franchise  tax.  that  it  had  paid 
the  license  tax  on  its  capital  stock  under 
the  statute  above  quoted.  The  court  said  in 
response  to  that:  "Appellee  complains  that 
it  reported  under  the  Morris  Bill  (Revenue 
Act  1906  [Laws  1906,  p.  88,  c.  22])  and  was 
assessed  and  paid  a  license  tax  for  the  year 
in  suit  (1907)  upon  its  capitaL  It  or  the 
taxing  officers,  one  or  all,  may  have  erred; 
but  that  will  not  prevent  a  correct  applica- 
tion of  the  law  when  invoked  by  the  taxing 
power.  Doubtless,  credit  may  be  had  on  the 
tax  now  sought  to  be  enforced  for  any  excess, 
if  there  was  any,  so  paid  on  the  other  as- 
sessment, for  appellee  was  undeniably  liable 
on  its  capital,  for  the  tax  due  under  the  act 
of  1906,  80  far  as  the  capital  was  not  em- 
ployed in   this   carrying  business." 

The  reasoning  of  the  court  In  that  case, 
taken  in  connection  with  the  plain  object  of 
the  statute  under  consideration,  makes  it 
clear  that  appellant  is  liable  for  the  payment 
of  the  license  tax  on  so  much  of  its  capital 
stock  as  was  employed  or  used  by  It  in  the 
conduct  of  its  cold  storage  business. 

Upon  the  return  of  the  case  the  court  will 
ascertain  what  part  of  the  capital  stock  of 
appellant  was  employed  by  it  In  the  con- 
duct of  its  cold  storage  business,  and  enter 
a  judgment  accordingly. 

Judgment  reversed  for  further  proceedings 
consistent  herewith. 


ILLINOIS  CENT.  R.  CO.  T.  CARTER. 

(Court  of  Appeals  of  Kentucky.     June  13, 
1913.) 

1.  Mabtbb  akd  Sebvaki  (J  240»)— Liability 
FOB  Injuries— CoNTBiBUTOET  Neolioknce. 

Where  25  or  30  railroad  employes  on  their 
way  to  a  wreck  were  directed  by  their  superior 
officer  to  ride  on  the  engine,  they  could  not  all 
ride  in  the  cab^  and  an  employ^,  believing  that 
it  would  be  safer  to  ride  on  the  pilot  than  on 
the  tender  which  was  filled  with  coal,  rode  on 
the  pilot,  the  order  authorized  him  to  do  bo,  un- 
less it  was  go  obviously  dangerous  that  an  ordi- 
narily prudent  person  would  have  refused  to 
take  such  a  position. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  ||  761-756;  Dec.  Dig.  | 
240.»] 

2.  Masteb  awd  Skbvant  (I  289*)— Liability 

¥0B    INJUBIES— CONTBIBDTOBT    NbOLIOKNCE. 

It  could  not  be  said  as  a  matter  of  law 
that  a  tender  loaded  with  coal  and  crowded  with 
men  was  a  less  dangerous  place  to  occupy  than 
the  crossbeam  on  the  pilot  of  the  engine  oc- 
cupied by  only  one  man,  or  that  by  riding  on 
the  crossbeam  an  employ*,  who  had  been  di- 
rected to  ride  on  the  engine  and  could  not  nde 
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in  the  cab,  roluntarily  chose  a  dangerous  place 
when  a  safer  place  ■wslb  provided. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Die.  {i  1089,  1090.  1092-1132; 
Dec.  Dig.  I  289.*f 

3.  Masteb  and  Skbvant  (§  289*)— Liabiutt 
fob  injubies — contbibutobt  nxolioence. 
Where  a  railroad  employs,  who  had  been 
directed  to  ride  on  an  engine  in  going  to  a 
wreck,  and  who  was  offered  no  safer  place,  rode 
on  the  crossbeam  of  the  pilot,  securing  himself 
in  such  a_  way  that  he  could  not  be  jostled  off, 
and  was  injured  by  the  engineer's  negligence  in 
running  the  engine  into  the  wreck,  it  could  not 
be  said,  as  a  matter  of  law,  that  his  position 
was  so  obviously  dangerous  that  an  ordinarily 
prudent  person  would  have  refused  to  take  It, 
and  hence  his  contributory  negligence  was  for 
the  jury. 
[Ed.  Note.— For  other  cases,  see  Master  and 

D^'oig.^rtsft'f  "  ^^^'  ^^'  1<»2-1^5 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Common  Pleas  Branch,  Third  Division. 

Action  by  Shelby  Carter  against  Illinois 
Central  Railroad  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

L.  A.  Fanrest,  of  EUzabethtown,  O.  L.  Siv- 
ley,  of  Chicago,  111.,  and  Trabue,  Doolan  & 
Cox,  of  Louisville,  for  appellant  O'Doherty 
&  Yonts,  of  liOuisville,  for  appellee. 

CLiAY,  C.  In  this  action  for  damages  for 
personal  Injuries  against  the  Illinois  Central 
Railroad  Company,  plaintiff,  Shelby  Carter, 
obtained  a  verdict  and  Judgment  for  the 
sum  of  $8,000.  The  raUroad  company  ap- 
peals. 

The  only  error  relied  upon  is  the  failure  of 
the  trial  court  to  direct  a  verdict  In  favor  of 
the  defendant 

In  the  month  of  September,  1910,  plaintiff 
was  a  laborer  in  the  service  of  the  railroad. 
He  lived  at  Central  City  and  was  a  member 
of  an  extra  labor  crew,  whose  foreman  was 
John  Nunnelly.  On  the  night  of  September 
20,  1910,  there  was  a  wreck  on  defendant's 
road  at  White  Plains,  a  point  51  miles  south 
of  Central  City.  Nunnelly  received  orders  to 
get  together  his  men  and  other  men  for  the 
purpose  of  taking  them  to  the  wreck.  He 
got  together  two  gangs  of  workmen,  in  all 
between  25  and  30  men.  They  were  picked 
up  at  Central  City  by  No.  103,  a  fast  pas- 
senger train  bound  for  Memphis.  The  men 
were  also  accompanied  by  Greer,  another 
foreman,  and  .by  McNamara,  the  road  super- 
visor. From  Central  City  to  Bakersport,  a 
point  2Vt  miles  from  the  wreck,  the  men 
rode  in  the  smoker.  The  train  was  in  charge 
of  Conductor  Hansborongh.  While  there  la 
a  conflict  In  the  evidence,  plaintiff  and  some 
of  his  witnesses  say  that,  before  reaching 
Bakersport,  Hansborough  told  the  men.  Car- 
ter among  them,  that  they  would  have  to 
get  out  of  the  smoker  at  Bakersport  and 
ride  upon  the  engine  to  the  wreck  at  White 
Plains.  At  Bakersport  the  passenger  train 
was  placed  on  a  siding.  As  soon  as  this 
was  done,  the  men  left  the  smoker  and  got 


out  on  the  platform.  There  McNanutra,  the 
road  supervisor,  who  was  in  charge  of  the 
men,  repeated  the  order  to  ride  on  the  en- 
gine. The  mail  car  and  baggage  car  were  be- 
tween the  smoker  and  the  engine.  The  nlgbt 
was  dark  and  foggy.  The  men  started  for- 
ward In  the  direction  of  the  engine.  Before 
they  had  gone  far,  McNamara  and  Nunnelly 
changed  their  minds,  and  the  latter  told  the 
men  to  go  In  the  baggage  car  Instead  of  the 
engine.  Plaintiff,  who  had  gone  forward  to 
the  engine,  did  not  hear  the  order.  FUin- 
tiff  claims  that  he  knew  that  only  a  few  of 
the  men  could  get  in  a  cab  of  the  engine  and 
that  the  rest  of  them  would  have  to  ride  ei- 
ther on  the  tender,  which  was  filled  with 
coal,  or  on  the  pilot,  the  position  which  he 
subsequently  took.  Believing  that  it  would 
be  safer  to  ride  on  the  pilot  Instead  of  on 
the  tender,  he  took  a  position  on  the  cross- 
beam back  of  the  pilot.  There  was  a  bar,  of 
an  elevation  of  about  3^^  inches,  which  ex- 
tended across  the  beam.  Upon  this  bar  were 
iron  standards,  which  supported  the  boiler. 
He  sat  on  the  beam  with  his  back  against 
the  left  standard,  his  legs  over  the  iron 
bar,  and  his  feet  hanging  down.  He  caught 
bold  of  the  bar.  While  plaintiff  was  in  this 
position,  the  engine  and  two  cars  proceeded 
to  the  wreck.  The  engine  ran  into  the 
wreck,  and  plaintiff  was  so  badly  injured 
that  both  of  his  legs  had  to  be  amputated. 
It  is  not  insisted  that  the  collision  was  not 
the  result  of  the  negligence  of  defendant's 
employes.  It  was  due  either  to  the  failure 
of  the  employes  of  the  wrecked  train  to 
properly  protect  that  train,  or  to  the  en- 
gineer's lack  of  reasonable  and  proper  can- 
tion  In  proceeding  to  the  wreck,  of  which  he 
had  been  advised. 

[1,  2]  It  is  the  contention  of  the  defendant 
that  even  If  it  be  conceded  that  an  order  was 
given  by  a  superior  ofllcer  to  the  men,  in- 
cluding plaintiff,  to  ride  on  the  engine,  gn<t 
an  order  cannot  be  fairly  construed  as  a 
direction  to  ride  on  the  pilot  of  the  engine, 
and  that  plaintiff,  by  taking  a  position  on 
the  pilot  instead  of  in  the  cab  or  an  the  tend- 
er, voluntarily  diose  a  dangerous  place,  when 
a  safer  place  was  provided,  and  unnecessa- 
rily exposed  himself  to  danger.  It  may  be 
conceded  that  it  has  been  held  in  a  nomber 
of  cases  that  the  crossbeam  or  pilot  is  man- 
ifestly and  obviously  a  most  dangerous  place 
on  a  forward  moving  engine,  and  one  who 
voluntarily  takes  that  position,  when  warn- 
ed not  to  do  80,  or  when  his  duties  do  not 
require  him  to  do  so,  needlessly  exposes  him- 
self to  danger,  and  is  not  entitled  to  recover, 
where  the  railroad  company  furnishes  other 
places  where  he  can  ride  in  safety.  B.  ft 
P.  R.  Co.  V.  Jones,  95  U.  S.  439,  24  I*  Kd. 
506;  Warden  v.  L.  &  N.  R.  R.  Co.,  94  Ala. 
277,  10  South.  276,  14  L.  R.  A.  552;  Shan- 
non's Adm'r  ▼.  Ij.  &  N.  R.  R.  Co.,  70  S.  W. 
626;  26  Cyc.  1249;  Thompson  on  Negli- 
gence, i  5621;  Atchison,  TopekaA  Santa  Fi 
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Railroad  Co.  y.  Tlndall,  57  Kan.  719,  48  Pac. 
12.  The  facts  here  present  a  different  case. 
WUle  ordinarily  a  direction  to  ride  on  the 
engine  might  not  anthoriise  an  employ^  to 
get  on  the  crossbeam  of  the  pilot,  yet  the  or- 
der in  qnestlon  must  be  considered  in  the 
light  of  the  drcnmstances..  According  to 
plalutUTs  testimony  there  were  25  or  30 
men  in  the  crew.  All  of  them  could  not 
baye  taken  positions  in  the  cab.  It  was  nec< 
essary  for  some  of  them  to  ride  on  other 
parts  of  the  engine.  Some  of  them  would 
liaye  had  to  ride  on  the  tender.  The  tender 
was  full  of  coal.  The  tender  rocks  consider- 
ably; the  coal  is  liable  to  roll  about  If 
aoDoe  of  the  men  had  to  ride  on  the  tender, 
plaintiff,  being  one  of  the  younger  men,  had 
a  right  to  consider  the  position  that  he  would 
take  on  the  engine  from  the  standpoint  of 
being  required  to  ride  on  the  tender.  It  can- 
not be  said  as  a  matter  of  law  that  a  tender 
loaded  with  coal  and  crowded  with  men  is 
a  nrach  less  dangerous  place  to  occupy  than 
tbe  crossbeam  on  the  pilot  when  occupied  by 
only  one  man.  Bach  place  is  dangerous,  and 
it  is  not  a  case  of  a  choice  between  a  danger- 
cos  and  a  safe  place.  Our  conclusion  Is  that 
the  order  to  ride  on  the  engine,  considered  In 
connection  with  the  number  of  men  who  had 
to  ride  and  the  necessity  for  many  of  them 
to  find  other  places  than  in  the  cab  of  the 
engine,  fairly  authorized  the  plaintiff  to 
make  a  choice  between  riding  alone  on  the 
crossbeam  or  riding  with  others  on  the 
tender,  also  a  position  of  danger,  and  there- 
fore to  take  a  position  on  the  crossbeam,  un- 
less such  position  was  so  obviously  danger- 
ous that  an  ordinarily  prudent  person  would 
baye  refused  to  take  it. 

[3]  While  ordinarily  it  may  be  true  that 
a  position  on  the  crossbeam  or  pUot  of  an  en- 
gine is  one  of  extreme  danger,  yet  the  fact 
that  an  employe  has  been  injured  while  in 
such  position  is  not  always  concluslTe  on  the 
question  of  contributory  negligence.  The 
question  is:  Was  the  result  an  ordinary 
and  likely  consequence  which  should  have 
been  anticipated  by  a  person  of  ordinary 
prudence?  The  engineer  had  been  Informed 
of  the  wreck.  He  knew  where  the  wrecked 
train  was.  It  was  his  duty  in  proceeding  to 
the  wreck  to  keep  a  lookout  and  to  exerdse 
ordinary  care  to  discover  the  wreck  and 
avoid  a  collision.  The  track  between  the 
engine  and  the  wreck  was  closed.  A  rear 
end  collision  was  Jnst  as  probable  as  a  front 
end  collision.  Plaintiff  secured  bimself  in 
such  a  way  that  he  could  not  be  Jostled  off. 
The  engine  had  only  2%  miles  to  go.  In 
seating  himself  on  the  crossbeam  he  had  a 
Tight  to  take  these  facts  into  consideration, 
and  it  cannot  be  said  that  he  should  have 
anticipated  that  the  engineer,  in  going  to  the 
wreck,  of  whidi  he  had  been  informed  and 
which  was  only  2V^  miles  away,  would  have 
been  ao  grossly  negligent  as  to  run  his  engine 
into  the  wreck.    Considered  in  the  light  of 


these  facts,  we  cannot  say  as  a  matter  of 
law  that  plaintiff's  position  was  so  obviously 
dangerous  that  an  ordinarily  prudent  person 
would  have  refused  to  take  it  It  was  a 
question  for  the  Jury. 

It  follows  that  the  peremptory  instruction 
asked  for  by  defendant  was  properly  refused. 

Judgment  affirmed. 


CINCINNATI,  N.  O.  &  T.  P.  BY.  CO.  v. 
BEED. 

(Court  of  Appeals  of  Kentucky.    June  13, 
1913.) 

1.  Afpkai.  ANn  Ebrob  (I  1050*)— Habkless 
Ebbob  —  Ebbonkoub  AnHissioN  or  Evi- 
dence. 

Where,  in  an  action  for  injaries  to  a  trav- 
eler struck  by  a  train  at  a  crossing,  the  en- 
gineer teBtiiied  that  it  was  impossible  for  him 
to  see  the  crossing  because  of  a  carve  in  the 
track  and  Ijecause  his  view  was  obstructed  by 
the  boiler  in  front  of  him,  the  error,  if  any,  in 
permitting  a  witness  to  state  that  one  having 
an  unobstructed  view  from  the  cab  could  see 
the  crossing,  wag  not  prejudiciaL 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  1068,  1069,  fl53-4157, 
4166;    Dec.  Dig.  §  1050.»] 

2.  Bailboads  (§  325*)— Cbosbinos— Cabx  Bk- 
qvibxd  ot  tbayslbbs  —  intozioaiion  ot 
Tbavklbbs. 

A  traveler  on  a  highway,  who  is  so  intoxi- 
cated as  to  be  incapable  of  exercising  ordinary 
care  for  his  own  safety,  vrill  be  deemed  guilty 
of  contributory  negligence  defeating  a  recovery 
for  injaries  sustained  by  being  struck  by  a 
train  at  a  crossing. 

[Ed,  Note.— For  other  cases,  see  Bailroads, 
Cent  Dig.  «  1029-1034,  1036;  Dec.  Dig.  i 
325.*] 

3.  Railroads  (§  361*)— CorusiORB  at  Cboss- 

INGS— iNSTBUCnONB. 

Where,  in  an  action  for  injuries  to  a  trav- 
eler Struck  by  a  train  at  a  crossing,  there  was 
evidence  that  the  traveler  was  intoxicated,  an 
instruction  defining  ordinary  care  ignoring  evi- 
dence of  intoxication,  and  an  instruction  that 
if  the  traveler  was  so  intoxicated  as  to  be  in- 
capable of  exercising  proper  care  for  his  safety 
he  could  not  recover,  fairly  sulbmitted  the  issue 
of  contributory  negligence  resulting  from  in- 
toxication. 

[Ed.  Note.— For  other  cases,  see  Bailroads, 
Cent.  Dig.  §i  1193-1211,  1213-1215;  Dec  Dig. 
§  351.*] 

4.  Tbial  ({  296*)— iNBTBDonoNS— Ebbob  Ottb- 
ED  BY  Giving  Otheb  Instbuctions, 

Where,  in  an  action  for  injuries  to  a  trav- 
eler struck  by  a  train  at  a  crossing  on  the  out- 
skirts of  a  small  village,  the  court  predicated  a 
right  to  recover  on  the  failure  of  the  railroad 
company  to  have  a  headlight  on  its  engine  and 
to  give  proper  signals,  the  error,  if  any,  in  an 
instruction  referring  to  the  dangerous  speed  of 
the  train  when  approacliing  the  crossing,  was 
not  prejudicial. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Di|.^§§  706-713,  716,  716,  718;  Dec  Dig.  § 

6.  Afpeai,  and  Ebbob  (|  1002*)  —  Ykbdiot— 

Conclusiveness. 

A  verdict  on  conflicting  evidence,  rendered 
on  instructions  fairly  submitting  the  issues, 
will  not  be  disturbed  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {§  3935-3937;  Dec  Dig.  f 
1002.*] 
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Appeal  from  Clrcnlt  Conrt,  Lincoln  Connty. 

Action  by  Grover  C.  Beed  against  the  Cin- 
cinnati, New  Orleans  &  Texas  Pacific  Bail- 
way  Company.  From  a  judgment  for  plaln- 
tifC,  defendant  appeals.    Affirmed. 

John  Oalvln,  of  Cincinnati,  Ohio,  and  J. 
W.  Alcorn  and  K.  S.  Alcorn,  both  of  Stan- 
ford, for  appellant.  Robert  Harding,  John 
W.  Rawllnga,  and  Emmet  Puryear,  all  of 
Danville,  for  appellee. 

TURNER,  J.  On  the  night  of  the  21st  of 
October,  1911,  shortly  after  dark,  appellee 
while  going  south  in  a  buggy  on  the  Huston- 
Tllle  and  Danville  turnpike,  near  a  small  vil- 
lage called  Milledgevllle,  was  struck  by  one 
of  appellant's  north-bound  freight  trains  at  a 
grade  crossing.  His  skull  was  fractured,  one 
leg  was  broken,  and  one  arm  broken.  He 
brought  this  suit  for  damages,  and  recovered 
a  Judgment  for  $6,000,  from  which  the  com- 
pany appeals. 

Appellee  was  a  resident  of  Casey  county, 
and  lived  about  12  or  14  miles  from  Junction 
(Sty,  and  on  the  day  in  question  drove  from 
his  home  to  Junction  City  in  company  with 
one  Dr.  Settles.  They  arrived  at  Junction 
City  In  the  middle  of  the  afternoon,  and  ap- 
pellee remained  there  until  nearly  or  about 
dark,  when  he  started  to  return  home  alone, 
and  after  going  several  miles  was  struck  at 
the  crossing  near  Milledgevllle.  He  sets  out 
in  his  petition  three  forms  of  negUgence:  (1) 
That  the  train  was  running  at  a  dangerously 
high  rate  of  speed.  (2)  That  it  was  night- 
time and  the  engine  had  no  headlight  burn- 
ing. (3)  That  the  statutory  signals  were  not 
given  as  the  train  approached  the  crossing. 
The  answer  of  the  defendant  denied  negli- 
gence in  either  of  the  respects  named,  and  in 
a  separate  paragraph  pleaded  contributory 
negligence  upon  the  part  of  api>ellee. 

[1]  The  first  error  complained  of  Is  that 
the  court  permitted  the  witness  Eph  Cald- 
well to  state  on  cross-examination  that  the 
engineer  from  his  cab  could  see  the  crossing 
in  question,  when  the  witness  himself  admit- 
ted that  he  had  never  made  an  observation 
from  the  cab  at  that  jMlnt  It  is  insisted 
that  this  was  violative  of  the  rule  that  a  wit- 
ness may  not  give  opinion  evidence  concern- 
ing subject-matter  as  to  which  he  has  made 
no  observation.  This  evidence  seems  to  have 
been  regarded  as  particularly  harmful  in 
view  of  the  fact  that  the  engineer  had  testi- 
fied that  it  was  impossible  for  him  to  see 
this  crossing  because  of  a  curve  in  the  track, 
and  because  his  view  was  wholly  obstructed 
by  the  boiler  in  front  of  him.  But  an  exami- 
nation of  the  testimony  of  the  witness  Cald- 
well shows  that  be  was  only  permitted  to  say 
that  one  having  an  unobstructed  view  from 
the  cab  could  have  seen  the  crossing.  His 
testimony  on  this  point  means  nothing  more 
than  that  one  from  the  cab  of  the  engine 
having  an  unobstructed  view  could  have  seen 


the  crossing  by  the  Ugjit  from  tba  engine's 
headlight  His  testimony  was  in  no  sense  a 
contradiction  of  the  engineer's  statement, 
and  was  harmless  from  any  view. 

[2, 3]  There  was  considerable  evidence  In- 
troduced tending  to  show  that  the  apitellee 
was  intoxicated  at  the  time  of  the  acddeat, 
and  It  is  urged  for  appellant  that  the  court, 
in  its  Instruction  defining  ordinary  care.  Ig- 
nored this  evidence,  and  failed  to  require  of 
appellee  such  care  for  his  own  safety  as  an 
ordinarily  prudent  person  would  have  exer- 
cised under  similar  drcumstances  when  so- 
ber; and  refers  to  the  cases  of  City  of  Cbv- 
ington  V.  liee,  88  S.  W.  493,  28  Ky.  Law  Rep. 
493,  2  L.  R.  A.  (N.  S.)  481,  and  L.  &  N.  v. 
Gardner,  140  Ky.  772,  181  S.  W.  787.  Un- 
doubtedly one  who  Is  Intoxicated  to  such  an 
extent  as  to  render  him  Incapable  of  exercis- 
ing ordinary  care  for  his  own  safety  will  be 
deemed  guilty  of  contributory  negligence  so 
as  to  defeat  a  recovery  In  such  cases;  but 
this  phase  of  the  matter  was  fuUy  and  proper- 
ly set  forth  In  another  instruction  on  the  sub- 
ject of  contributory  negligence,  wherein  the 
Jury  was  told  that  if  he  was  at  the  time  so 
much  under  the  Influence  of  liquor  as  that  be 
was  Incapable  of  exercising,  and  did  not  ex- 
ercise for  his  own  safety  that  degree  of  care 
which  would  have  been  exercised  by  a  sober 
and  ordinarily  prudent  man  under  similar 
circumstances,  he  could  not  recover.  The 
two  instructions  taken  together  fairly  sub- 
mitted  these  Issues  to  the  Jury. 

[4]  The  evidence  is  that  Milledgevllle  la  a 
small  village  containing  about  150  people, 
and  about  a  mile  south  of  it  Is  another  vil- 
lage, Moreland,  of  about  the  same  size,  and 
that  the  crossing  in  question  is  at  the  out- 
skirts of  Milledgevllle  on  the  south,  and  that 
there  are  some  scattered  houses  along  the 
route  between  the  two  towns;  It  Is  urged  as 
ground  of  reversal  that  the  court  erred  in 
referring  in  its  instruction  to  the  speed  of 
the  train,  and  erred  in  not  defining  what  It 
meant  by  using  the  expression  "high  and 
dangerous  rate  of  speed"  in  the  first  Instruc- 
tion. 

It  Is  true  that  the  law  only  requires  that 
the  speed  of  trains  be  slackened  upon  their 
approach  to  crossings  in  or  near  populous 
cities  and  towns  where  the  presence  of  per- 
sons on  the  track  may  be  reasonably  antici- 
pated, and  that  this  rule  does  not  apply  to 
ordinary  country  crossings.  L.  &  N.  v.  Mol- 
loy,  122  Ky.  219,  91  S.  W.  685,  28  Ky.  Law 
Rep.  1113.  But  an  analysis  of  the  instruc- 
tion given  in  this  case  discloses  that,  whUe 
there  was  carelessly  used  in  the  opening  part 
of  it  the  expression  that  U  "the  train  of  the 
defendant  company  came  to  the  crossing 
while  plaintiff  was  crossing  same  at  high  and 
dangerous  rate  of  speed,"  etc.,  yet  In  the  lat- 
ter part  of  the  instruction  the  plaintiff's  rl^t 
to  a  recovery  is  wholly  predicated  upon  "the 
failure  of  the  defendant  to  have  a  headlight 
on  Its  engine,    *    *    *    or  because  of  the 
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failure  of  the  defendants  to  give  reasonable 
warning,  *  *  *  by  ringing  its  engine  bell, 
or  sounding  its  engine  whistle." 

It  would  have  been  much  better  to  have 
left  out  of  the  instruction  any  reference  to 
the  speed  of  the  train ;  but  as  the  right  of 
recovery  was  wholly  based  upon  the  negU-. 
gence  tn  falling  to  have  a  headlight,  or  in 
failing  to  give  the  signals,  we  do  not  think 
It  prejudicial  In  this  case.  It  is  dear  from 
the  whole  record  that  the  verdict  was  based 
upon  the  alleged  negligence  in  one  or  the 
other  of  these  respects;  in  fact,  the  speed 
of  the  train  was  given  no  prominence  what- 
ever at  any  stage  of  the  trial,  and  there  was 
no  evidence  Introduced  by  either  party  upon 
that  subject  except  incidentally. 

It  is  not  the  modern  policy  of  the  courts  to 
seise  upon  careless  expressions  in  instruc- 
tions and  grant  new  trials  upon  such 
grounds;  in  fact,  under  the  very  terms  of 
our  Code  of  Practice,  we  are  authorized  to 
reverse  judgments  only  where  there  has  been 
an  error  prejudicial  to  the  substantial  rights 
of  appellant. 

[C]  Lastly,  It  is  said  the  verdict  Is  fla- 
grantly against  the  evidence,  but  this  cannot 
be  sustained.  On  each  of  the  three  vital  is- 
sues in  the  case — (1)  whether  the  headlight 
was  burning,  (2)  whether  the  signals  were 
given,  (3)  whether  the  appellee  was  drunk — 
there  was  strong  and  convincing  testimony 
introduced  by  each  party.  While  the  num- 
ber of  witnesses  testifying  for  the  parties  on 
the  three  issues  varied,  and  the  preponder- 
ance may  have  been  with  the  appellant  on 
one  or  more  of  them,  they  were  all  fairly 
submitted  to  the  Jury,  and  we  do  not  feel 
Justified  in  disturbing  the  verdict 

On  the  whole  case  we  see  no  substantial 
error  to  the  prejudice  of  appellant 

Judgment  affirmed. 


MENGEL  BOX  CO.  T.  HALL. 
(Court  of  Appeals  of  Kentucky.    June  13, 1913.) 

1.  BIasteb  and  Sebvant  (§  37*)— Cowtbacts 
OF  Emplotment— Breach. 

Where  a  corporate  master  agreed  to  give 
plaintiff  certain  employment  for  life  in  con- 
sideration of  a  release  of  his  right  of  action  for 
damsKes  for  pergonal  injuries,  an  action  for 
breach  cannot  be  defeated  because  plaintiff  did 
not  apply  to  the  chief  agent  of  the  corporation 
for  employment;  it  appearing  that  he  applied 
to  the  manager  of  the  department  who  bad 
charge  of  the  work  he  was  to  be  given,  and  that 
such  manager  or  assistant  head  had  power  to 
hire  and  discharge  employes. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  U  12,  43 ;  Dec.  Dig.  f  37.*] 

2,  Tbial  (§  252*)— Inbtbhctions  —  Applica- 
bility TO  Evidence. 

In  an  action  against  a  corporate  master 
for  damages  for  breach  of  a  contract  of  life  em- 
ployment which  was  promised  plaintiff  in  con- 
sideration of  his  release  of  his  right  of  action 
for  personal  injuries,  an  instruction  that,  if  the 
adjuster  bad  no  authority  to  make  such  settle- 
ment the  jury  should  tmd  for  the  defendant 


was  proiMrlv  denied  where  there  was  no  evi- 
dence that  tLe  adjuster's  authority  was  limits 
and  it  appeared  he  was  the  regular  adjuster  of 
such  claims  and  bad  been  for  several  years. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  SI  505,  696-612 ;  Dec  Dig.  i  252.*] 

3.  Masteb  and  Servant  (S  41*)— Breach  o» 
Contract— Meabube  or  Damages. 

An  award  of  $2,500  damages  in  favor  of 
plaintiff,  a  man  24  years  of  age,  who  lost  his  leg 
in  defendant's  service,  and  who  released  his 
right  of  action  in  consideration  of  a  promise  of 
life  employment  at  $1.50  per  day,  is  not  exces- 
sive where  it  appeared  that  he  could  make  but 
little  at  any  regular  employment 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {f  12,  50-53;  Dec  Dig.  | 
41.*} 

Appeal  from  Circuit  Court  Pulton  County. 

Action  by  C  W.  Hall  against  the  Mengel 
Box  Company.  From  a  Judgment  for  plain- 
tiff, defendant  appeals.    Affirmed. 

Tyler  &  Amberg,  of  Hickman,  for  appel- 
lant Hester  &  Hester,  of  Mayfleld,  for  ap- 
pellee. 

TURNER,  J.  On  the  20th  of  June,  1911, 
appellee,  while  employed  by  appellant  was 
injured,  as  a  result  of  which  It  was  neces- 
sary to  amputate  one  of  his  tegs.  After 
about  eight  weeks  he  was  able  to  get  around 
again  on  his  crutches  and  returned  to  work 
for  appellant,  but  at  the  end  of  about  two 
weeks  he  again  had  trouble  with  his  leg, 
and  was  compelled  to  quit  About  the  time 
he  began  to  recover  from  this  backset  be 
was  threatening  to  institute  suit  against  the 
company,  and  negotiations  looking  to  a  settle- 
ment were  pending  between  him  and  E.  L. 
Howard,  the  company's  adjuster,  whose  busi- 
ness it  was  to  settle  such  claims.  Finally, 
on  the  12th  of  September,  they  reached  an 
agreement,  as  alleged  by  appellee,  whereby 
the  company  was  to  pay  him  $260  in  cash 
and  all  of  the  expenses  of  his  illness,  and 
give  him  employment  for  life  either  in  feed- 
ing a  glue  machine  or  marking  bundles  in 
its  factory  at  the  same  wages  he  was  receiv- 
ing when  Injured,  which  was  $1.50  per  day. 
After  reaching  these  terms,  Howard  left  ap- 
pellee's home,  went  to  the  office  of  the  com- 
pany, and  returned  with  a  check  for  $260, 
and  a  printed  form  of  contract,  the  blank 
spaces  in  which  were  filled  out  in  his  (How- 
ard's) handwriting.  The  writing' was  signed 
by  appellee  in  the  presence  of  bis  wife, 
Howard,  and  his  stepdaughter.  Miss  Hatley. 
As  soon  as  appellee  was  able,  he  applied  to 
the  foreman  under  whom  he  had  formerly 
worked  for  his  position,  and  he  was  referred 
by  him  to  another,  who  In  turn  sent  blm 
back  to  the  foreman.  This  occurred  several 
times,  and  he  was  finally  Informed  by  the 
foreman  that  they  were  under  no  obligation 
to  employ  him,  and  bad  no  place  for  him. 
Thereupon  he  institnted  this  action  for  dam- 
ages for  breach  of  the  contract,  and  the  Jury 
returned  a  verdict  for  $2,500  in  his  favor, 
and  the  company  appeals. 

The  company  in  its  answer  denied  that 
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there  was  any  contract  of  employment,  and 
produced  the  written  contract  whldi  had 
nothing'  In  It  about  any  employment  what- 
ever. The  original  contract  was  filed  with 
the  answer,  and  on  that  same  day  the  plain- 
tiff filed  an  amended  petition  wherein  he  al- 
leged that  he  had  Just  seen  the  written  con- 
tract for  the  first  time  since  its  execution, 
and  that  the  defendant's  agent  had  fraudu- 
lently represented  to  him  at  the  time  of  its 
execution  that  it  contained  the  employment 
agreement,  and  had  at  the  time  read  over 
said  contract  to  the  plaintiff  before  he  signed 
the  same  as  containing  said  agreement,  and 
that  he  bellered  at  the  time  be  signed  It 
that  it  did  contain  the  same,  and  that  How- 
ard falsely  read  the  contents  of  said  writing 
to  the  plaintiff  for  the  fraudulent,  purpose 
of  deceiving  him.  The  affirmative  allegations 
in  this  amendment  were  by  agreement  tra- 
versed on  the  record. 

The  evidence  of  the  plaintiff  and  Hiss  Hat- 
ley  is  that,  after  Howard  came  back  from 
the  factory  with  the  check  and  contract,  ap- 
pellee said  he  wanted  to  read  the  contract  be- 
fore he  signed  it,  and  that  Howard  said  that 
he  was  in  a  hurry;  that  he  wanted  to  catch 
a  train  and  that  he  would  read  it;  that, 
after  he  (Howard)  got  back  to  the  house,  he 
made  some  interlineation  in  the  contract, 
and  then  read  It  aloud,  and  read  it  as  con- 
taining an  agreement  to  employ  appellee  for 
life  at  $1.50  per  day,  either  in  feeding  a  glue 
machine  or  marking  bundles;  and  that  im- 
mediately after  it  was  signed  Howard  took 
the  contract  and  left 

Howard's  testimony  states  in  general  terms 
that  the  contract  as  written  was  the  true  con- 
tract between  the  parties,  but  does  not  specif- 
ically deny  either  that  he  made  an  inter- 
lineation while  at  appellee's  house  or  that 
be  read  out  the  contract  as  claimed  by  appel- 
lee and  Miss  Hatley. 

[1]  The  appellant's  contention  that  a  per- 
emptory Instruction  should  have  been  given 
upon  the  ground  that  appellee  had  not  shown 
that  he  had  ever  applied  to  the  manager  and 
principal  agent  of  appelltmt  to  give  him  em- 
ployment, and  had  never  been  denied  such 
employment  by  such  manager  and  principal 
agent,  cannot  be  sustained.  The  evidence  is 
that  appellant's  business  is  a  very  large  one 
and  is  subdivided  in  such  way  that  certain 
submanagers  or  bosses  have  charge  of  their 
respective  departments,  and  that  appellee  did 
apply  several  times  to  the  manager  or  boss 
of  the  department  in  which  he  had  formerly 
worked,  and  that  said  submanager  had  the 
authority  to  employ  and  discharge  those  un- 
der him. 

[2]  Appellant  also  complains  that  the  court 
refused  to  instruct  the  jury,  as  requested  by 
it,  that,  if  they  believe  Howard  had  no  au- 
thority to  make  the  settlement  as  alleged, 
they  should  find  for  the  defendant,  but  there 
was  no  evidence  upon  which  to  base  any  such 
instruction;   the  evidence  of  Howard  himself 


showed  that  he  was  the  regular  adjuster  of 
such  claims  against  the  company,  and  bad 
adjusted  nearly  all  the  claims  of  that  char- 
acter against  the  company  for  two  year& 

[3]  The  instructions  given  by  the  conrt 
fairly  presented  the  Issues  and  are  not  se- 
ribusly  objected  to.  It  Is  shown  by  appelUtnt 
that  be  sought  other  employment,  but  tbat 
by  reason  of  his  crippled  condition  there 
were  very  few  things  that  he  could  do,  and 
that  bis  earning  capacity  was  very  limited; 
he  was  only  24  years  of  age  at  the  time  of 
the  accident,  and  was  a  strong  and  bealthy 
man,  then  earning  $1.50  per  day. 

JTnder  these  circumstances,  the  Judgmoit 
for  $2,500  can  in  no  sense  be  considered  ex- 
cessive. 

Judgment  affirmed. 


FORQUEB  V.  BOVABD  et  al. 
(Conrt  of  Appeals  of  Kentucky.    June  13, 1913.) 

1.  Deeds   (|   153*)— Constbuction— Biwnac- 
noN  ON  Alienation. 

A  deed  which  conveyed  a  fee  defeasible  by 
the  death  of  the  grantee  without  issue,  and  pro- 
vided that  the  property  could  not  be  alienated 
by  the  grantee  without  the  consent  of  the  gran- 
tor, does  not  deprive  the  grantee,  who  died  leav- 
ing issue,  of  the  right  to  devise  the  property, 
since  the  law  construes  restraints  on  alienatioB 
strictly. 

[Ed.  Note.— For  other  cases,  see  Deeds,  CeaA 
Dig.  Si  482-486;  Dec.  Dig.  g  153.*] 

2.  Wiixs  (§  601*)— Constbuction  —  liiMiTA- 
TiON  Afteb  Devising  Fee. 

Where  a  testator  devised  land  to  be  divid- 
ed among  his  children,  a  subsequent  provision 
that  be  entails  the  land  during  their  natural 
life  with  right  to  will  the  same  is  meaningless, 
since  the  first  provision  devises  the  land  in  fee, 
which  cannot  be  qualified  by  a  subsequent  pro- 
vision which  is  wholly  unintelligible. 

{Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  ii  1340-1350,  1608;  Dec  Dig.  {  60i*] 

Appeal  from  Circuit  Court  Henry  County. 

Action  by  SalUe  K.  Bovard  and  another . 
against  L.   O.   Forquer.     Judgment  for  the 
plaintiffs,  and  defendant  appeala    Affirmed. 

Turner  dc  Turner,  of  New  Castle,  for  appel- 
lant H.  K.  Bourne,  of  New  Castle,  for  ap- 
pellees. 


CLAY,  C.  On  February  1,  1&18,  plaintiffs, 
Sallie  K.  Bovard  and  John  Bovard,  sold  to 
defendant  ^  C.  Forquer,  a  tract  of  land 
located  in  Henry  county,  Ky.  By  the  con- 
tract which  was  In  writing,  plaintiffs  obligat- 
ed themselves  to  make  to  the  defendant  a 
good  and  vendible  title  on  or  before  March  1, 
1913,  and  deliver  to  him  the  possession  of  the 
land.  In  conformity  with  their  contract, 
they  placed  the  defendant  in  possession,  and 
tendered  to  him  a  deed  to  the  property.  De- 
fendant declined  to  accept  the  deed  and  pay 
for  the  property,  find  plaintiffs  brought  this 
action  for  specific  performance.  The  defense 
is   based   on   an   allegation   that   plaintUfs* 
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title  was  defectiTe.  On  final  hearing,  tbe 
chancellor  gave  Judgment  in  favor  of  plain- 
tiffs, and  the  defendant  appeals. 

The  land  in  controversy  is  a  part  of  a 
tract  of  142^  acres  of  land  which  GriflSn 
Kelly  and  his  wife  conveyed  to  their  son 
Isaac  W.  Kelly  by  deed  dated  May  11,  1871. 
Griffin  Kelly  died  testate  In  the  year  1887. 
He  appointed  his  two  sons,  Isaac  W.  and 
Clinton  Kelly,  his  executors.  The  tract  of 
land  in  controversy  was  not  mentioned  in 
the  will.  Isaac  W.  Kelly  died  in  the  year 
1910.  He  left  a  will  by  which  he  devised 
the  property  In  question  to  his  children.  In 
the  division  of  his  estate  plaintiff  Sallie 
K.  Bovard  obtained  as  her  share  the  land  in 
controversy. 

The  questions  presented  are:  (1)  What 
character  of  estate  did  Isaac  W.  Kelly  ac- 
quire under  the  deed  from  bis  father,  Oriffln 
KeUy?  (2)  Did  he  have  the  right  to  devise 
the  property?  (3)  What  character  of  estate 
did  his  children  acquire  under  his  will? 

[1]  The  deed  of  May  11,  1871,  is  between 
Griffin  Kelly  and  his  wife  of  the  first  part, 
and  Isaac  W.  Kelly  of  the  second  pert.  The 
granting  clause  is  as  follows :  "That  for  and 
in  consideration  of  the  sum  of  one  dollar 
cash  in  hand  paid,  the  receipt  of  which  is 
hereby  acknowledged  as  well  as  in  consid- 
eration of  natural  love  and  affection  the  said 
first  parties  do  give  grant,  bargain,  alien 
convey  and  confirm  and  by  these  of  warranty 
have  given,  granted  bargained,  alienated,  con- 
veyed and  confirmed  unto  the  said  Isaac  W. 
Kelly  the  following  described  property,  viz :" 
(Here  follows  description.) 

The  habendum  clause  Is  as  follows: 

"To  have  and  to  hold  the  same  unto  the 
said  Isaac  W.  Kelly  and  his  heirs:  but  if 
the  said  Isaac  W.  Kelly  die  without  issue 
then  to  the  said  Griffin  Kelly  and  his  heirs 
without  power  of  alienation  or  encumbrance 
during  the  life  time  of  said  Isaac  W.  Kelly 
or  for  twenty  one  years  after  his  death 
unless  by  and  with  tbe  consent  of  the  said 
Griffin  Kelly  in  writing  expressed.  But  if 
after  the  death  of  the  said  Griffin  Kelly  the 
said  Isaac  desires  to  sell  said  property  he 
may  do  so  upon  giving  written  notice  of  his 
Intention  to  the  executors  of  Griffin  and  up- 
on the  expressed  condition  that  the  proceeds 
of  such  sale  shall  be  invested  In  other  real 
estate  subject  to  the  same  conditions  and 
limitations  as  the  property  hereby  conveyed 
and  the  purchaser  is  responsible  for  such  re- 
investment and  any  such  sale  shall  be  void 
unless  such  investment  Is  actually  made. 

"Provided  always  that  the  estate  and 
premises  hereby  conveyed  shall  be  forever 
free  from  and  not  subject  to  any  debt  or 
liability  whatever  that  may  hereafter  be 
contracted  or  Incurred  by  the  said  Isaac  W. 
Kelly  and  provided  always  that  there  is  ex- 
cepted from  the  restraint  against  alienation 
and  encumbrance  all  that  portion  of  the  land 
hereby  conveyed  which  lies  on  the  south  side 


of  New  Castle  and  Bethlehem  pike,  the  title 
to  wliich  is  hereby  vested  absolutely  in  said 
Isaac  W.  Kelly  with  full  power  to  dispose  of 
same." 

It  win  be  observed  that  the  habendum 
clause  is:  "To  have  and  to  hold  the  same 
unto  the  said  Isaac  W.  Kelly  and  his  heirs: 
but  if  the  said  Isaac  W.  Kelly  die  without  is- 
sue then  to  the  said  Griffin  Kelly  and  his 
heirs,"  etc.  It  is  clear  that  under  the  deed 
in  question  Isaac  W.  Kelly  took  a  fee  to  the 
property  conveyed,  subject  to  be  defeated  by 
his  death  without  Issue.  In  other  words,  he 
took  a  defeasible  fee.  As  a  matter  of  fact, 
he  died  leaving  issue.  The  contingency  on 
which  the  estate  was  to  be  defeated  never 
liappened.  He  therefore  had  the  right  to  de- 
vise the  property,  unless  the  restrictions 
imposed  by  the  deed  prevented  him  from 
doing  so.  It  will  be  observed  that  the  re- 
straint on  alienation  is  not  absolute.  The 
deed  simply  provides  that,  before  the  prop- 
erty can  be  alienated,  the  consent  of  Griffin 
Kelly  or  his  executors  shall  be  obtained  in 
writing.  Tbe  law  does  not  favor  restraints 
on  alienation,  and  in  the  case  of  doubt  will 
adopt  that  construction  which  favors  the 
right  to  convey.  Here  the  restraints  attempt- 
ed to  be  imposed  are  very  ambiguous  and 
uncertain.  Bearing  this  fact  In  mind,  we 
conclude  that  the  grantor  did  not  Intend  the 
restraint  to  apply  after  the  death  of  Isaac 
W.  Kelly,  unless  he  died  without  issue.  The 
deed  did  not  attempt  to  impose  any  restraint 
upon  his  right  to  devise  the  property.  We 
therefore  conclude  that  he  did  have  that 
right,  and  that  the  property  in  question  pass- 
ed to  his  children  by  virtue  of  his  will. 

[2]  Tbe  wUl  in  question,  besides  con- 
taining other  provisions  not  necessary  to  be 
mentioned,  contains  the  following:  "Sec.  7: 
The  rest  of  my  remaining  estate  I  desire 
divided  equally,  among  my  children  except 
in  the  case  of  Mrs.  Rebecca  J.  K.  Samuell  I 
have  already  given  $800.00  in  cash  conse- 
quentiy  all  the  rest  of  the  children  must  be 
made  equal  to  her  and  the  balance  left  then 
to  be  equally  divided  among  all  of  my  chil- 
dren. I  also  entail  the  land  on  and  during 
their  natural  life  with  the  right  to  will  the 
same."  It  will  be  seen  that,  after  devising 
his  children  the  fee  in  the  land,  he  adds  the 
provision,  "I  also  entaU  the  land  on  and 
during  their  natural  life  with  the  right  to 
wiU  tbe  same."  In  our  opinion  the  language 
employed  means  nothing.  Where  the  testa- 
tor devises  a  fee,  the  estate  will  not  be  held 
to  be  limited,  diminished,  or  qualified  by  a 
subsequent  provision  which  Is  altogether 
unintelligible.  We  therefore  conclude  that 
the  children  of  Isaac  W.  Kelly  acquired  a 
fee  in  the  land  devised  by  him,  and  that  tbe 
deed  from  his  daughter,  Sallie  K.  Bovard, 
and  her  husband,  James  Bovard,  was  suffi- 
cient to  vest  in  defendant  a  good  titie  to  the 
tract  of  land  in  controversy. 

Judgment  affirmed. 
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TARPX  et  aL  t.  LEXINGTON  &  B.  B.  CO. 

(Court  of  Appeals  of  Kentucky.    June  12, 
1918.) 

1.  BXECUTOBS  AND   ADMINIBTSATOBS    (I   148*) 

— ExKCirroB's  Sauj— Vaxiditt  and  RiaHTs 

OF  PUBCUASEB. 

A  sale  of  land  made  by  an  executor  with- 
out authority  ia  invalid,  and  one  purchasing 
with  notice  that  the  sale  was  beyond  his  au- 
thority takes  no  higher  rights  than  he  was 
authorized  to  confer. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  If  695-601; 
Dec  Dig.  »  148.  •] 

2.  ExECxrroBs  and  Aduinistbatobs   (fi  142, 
149*)— Sale  by  Bxectttob— Vauditt. 

Under  a  will  empowering  an  executor,  if 
he  deemed  it  necessary,  to  sell  so  much  of  the 
real  estate  as  might  be  required  to  pay  the 
debts,  his  sale  of  the  whole  property  for  $700, 
where  the  debts  amounted  only  to  $200,  was 
unauthorized,  so  that  it  would  be  set  aside  as 
against  a  purchaser  with  notice. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  K  577,  602- 
606;  Dec.  Dig.  §i  142,  149.*] 

3.  BZECUTOBB   AND   Aduinistbatobb    (g   142*) 

—Sale  bt  Execotob— Pbesumptions. 

In  determining  the  authority  of  an  exec- 
utor to  sell  land,  lots  fronting  100  feet  on 
one  street  and  300  feet  on  another  and  run- 
ning back  315  feet  on  one  side  and  375  feet 
on  the  other  will  be  presumed  to  be  divisible 
without  sacrifice. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  |  677;  Dec.  Dig. 
i  142.*! 

4.  Plbadino     (I    214*)— Dejcubbeb— ADias- 

nONB. 

A  demurrer  to  a  petition  admits  the  facts 
therein  stated  to  be  true. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  |{  525-634 ;   Dec.  Dig.  {  214.*] 

Appeal  from  Circuit  Court,  Clark  County. 

Action  by  Maude  Tarpy  and  others  against 
the  Lexington  &  Eastern  Railroad  Company. 
Judgment  for  defendant,  and  plaintiffs  ap- 
peaL  Reversed  and  remanded,  with  direc- 
tions. 

J.  Smith  Hays,  Jr.,  and  J.  Smith  Hays,  Sr., 
both  of  Winchester,  for  appellants.  B.  R. 
Jouett,  of  Winchester,  Samuel  M.  Wilson, 
of  Lexington,  and  H.  H.  Moore,  of  Win- 
chester, for  appellee. 

HOB  SON,  C.  J.  The  will  of  W.  A.  Hlck- 
erson,  which  was  duly  probated,  contains 
these  provisions: 

"(2)  I  give  and  bequeath  to  my  wife.  Belle 
B.  Hlckerson,  all  my  property  of  every  kind 
to  have  and  to  hold  same  during  her  natural 
life  or  whilst  she  Is  my  widow,  with  remain- 
der to  my  children  equally. 

"(3)  I  nominate  and  appoint  W.  P.  Hackett 
the  executor  of  this  will  and  authorize  and 
empower  him,  if  he  sliall  deem  It  necessary 
to  sell  and  convey  so  much  of  my  real  estate, 
situated  on  Magnolia  street,  in  Winchester, 
Kentucky,  as  may  be  required  to  pay  my 
debts.  Said  Hackett  having  generally  agreed 
to  act  without  compensation,  I  request  tbe 
court  not  to  require  surety  of  him." 


After  bis  death  fhe  widow  and  children 
remained  in  inissesslon  of  the  real  estate. 
While  they  were  thus  In  possession,  the  ex- 
ecutor sold  and  conveyed  to  J.  W.  Pointer 
for  $700  tbe  lot  above  referred  to.  Pointer 
conveyed  It  to  W.  A.  McDowell,  and  W.  A. 
McDowell  conveyed  It  to  tbe  Lexington  & 
Eastern  Railway  Company;  Pointer  and  Mc- 
Dowell being  tbe  agents  of  tbe  railroad  com- 
pany in  the  transaction  and  acting  for  It 
The  lot  fronts  100  feet  on  Holly  avenue  and 
300  feet  on  Magnolia  avenue.  It  Is  315  feet 
deep  on  one  side  and  375  feet  deep  on  the 
other.  The  debts  of  the  estate  amounted  to 
only  $200,  and  Pointer  was  Informed  of  this 
wben  the  purclutse  was  made.  Tbe  widow 
and  children  brought  ttiis  suit  to  quiet  their 
title  to  the  property  and  have  the  deed  can- 
celed, alleging  the  above  facts,  charging  that 
It  was  void;  that  the  property  was  suscep- 
tible of  partition;  and  that  the  act  of  the 
executor  was  unauthorized  and  void.  The 
circuit  court  sustained  a  demurrer  to  their 
petition  and  dismissed  the  action.  They 
appeaL 

[1]  By  the  will  the  executor  was  anttaor- 
ized,  if  he  deemed  it  necessary,  to  sell  and 
convey  so  much  of  the  lot  as  was  required 
to  pay  tbe  testator's  debts.  WfaUe  the  ex- 
ecutor was  authorized  to  make  a  sale,  if  he 
deemed  it  necessary,  of  so  much  of  the  land 
as  was  required  to  pay  the  debts,  like  any 
other  trustee  he  was  required  in  discharging 
his  trust  to  exercise  a  reasonable  Judgment, 
and  he  was  not  authorized  to  seU  more  of 
the  land  than  was  reasonably  necessary  for 
tbe  payment  of  the  debts.  It  is  true  that 
under  section  4846,  Ky.  St,  tbe  purchaser 
from  him  was  not  bound  to  look  to  the  ap- 
plication of  the  purchase  money,  and  his  title 
would  not  be  affected  by  the  misapplication 
of  the  purchase  money  by  the  executor.  But 
that  is  not  the  question  here.  The  general 
rule  is  that  a  trustee's  act  beyond  tbe  scope 
of  tbe  authority  conferred  upon  him  is  in- 
valid, and,  if  tbe  person  dealing  with  the 
trustee  has  notice  that  the  trustee  is  ex- 
ceeding his  authority,  he  has  no  higher  rights 
than  the  trustee  was  authorized  to  confer. 
We  see  no  reason  why  this  rule  should  not 
be  applied  to  a  sale  made  by  an  execntor 
without  authority  where  bis  want  of  anthor- 
ity  was  known  to  tbe  purchaser  at  the  time 
he  purchased.  In  Larue's  Helta  v.  Larae, 
Ex'r,  3  J.  J.  Marsh.  156,  it  was  held  that  a 
purchaser  in  good  faith  was  not  affected  by 
the  fact  that  the  executors  transcended  their 
authority  in  selling  more  land  than  was 
necessary,  but  in  that  case  the  purchasers 
bad  no  notice  that  tbe  executors  were  ex- 
ceeding their  authority.  In  Rutherford  v. 
Clark,  4  Bush.  27,  the  court  said:  "When  a 
will  directs  the  sale  of  real  estate,  if  neces- 
sary, for  the  payment  of  all  the  testator's 
debts  or  legacies,  a  purchaser  at  any  sucb 
sale,  not  being  presumed  to  know,  or  to  be 
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able,  by  reasonable  diligence,  to  know  the 
condition  of  tbe  estate  or  the  extent  of  its 
Indebtedness,  or  of  its  assets,  shonld  be  pro- 
tected In  bis  purchase  whenever  made  In 
good  faith,  without  notice,  actual  or  oon- 
structlTe,  of  the  latent  fact  that  there  was 
no  necessity  for  the  sale,  and  consequent 
want  of  authority  to  make  it.  If  this  were  not 
so,  prudent  men  would  not  bid  a  fftir  price 
at  such  sales.  Policy  and  Justice,  therefore, 
have  established  the  rule,  as  recognized  by 
abundant  authority  in  both  Virginia  abd 
Kentucky."  But  in  that  case  the  court  found 
as  a  fact  that  the  purchasers  had  notice  that 
the  executor  was  exceeding  his  authority, 
and  the  sale  was  set  aside.  It  is  true  In  that 
case  the  property  was  sold  for  less  than  Its 
value,  but  this  fact  is  only  referred  to  by  the 
court  as  a  circumstance.  In  the  case  at  bar, 
although  the  debts  amounted  to  only  $200, 
land  was  sold  by  the  executor  for  $700,  and 
the  purchaser  knew  the  amount  of  the  debts 
when  he  bought 

[2-4]  It  is  insisted  that  It  is  not  alleged  In 
the  petition  that  the  property  was  susceptible 
of  division  without  materially  Impairing 
Its  value,  and  that  it  must  be  presumed  that 
the  executor  exercised  a  reasonable  Judg- 
ment in  selling  the  whole  tract,  although  the 
debts  amounted  to  only  $200.  But  it  will  be 
observed  that  by  the  will  the  executor  was 
authorized  to  sell  and  convey  so  much  of 
this  lot  as  might  be  required  to  pay  the 
debts.  The  will  on  its  face  shows  that  the 
testator  regarded  the  property  as  divisible, 
and  that  he  contemplated  a  sale  of  so  much 
of  it  as  might  be  necessary.  In  addition  to 
this,  as  the  lot  fronts  100  feet  on  one  street, 
300  feet  on  another,  and  runs  back  from  315 
to  375  feet,  we  think  it  may  be  presumed 
that  such  property  in  a  dty  is  divisible  with- 
out sacrifice.  The  presumption,  of  course, 
may  be  rebutted  by  proof,  and,  if  in  selling 
the  whole  lot  the  executor  exercised  a  rea- 
sonable Judgment  to  protect  the  estate  from 
loss,  the  sale  must  not  be  set  aside.  But  as 
the  demurrer  to  the  petition  admits  the  facts 
therein  stated  to  be  true,  we  are  of  opinion 
that  on  these  admitted  facts,  nothing  else 
appearing,  the  sale  of  the  whole  lot  by  the 
executor  was  unauthorized  and  shonld  be  set 
aside.    18  Cyc.  321. 

Judgment  reversed,  and  cause  remanded 
to  the  circuit  court,  with  directions  to  over- 
rule the  demurrer  to  the  petition. 


LEBUS  et  aL  v.  STANSIFER  et  aL 

(Court  of  Appeals  of  Kentacky.    June  17, 
1913.) 

1,   COBPOBATIONB    (i    206*)— COBPOBATB    MAH- 

AOKMENT— Actions  bt  Stockuoldebs. 
A  stockholder  may  not  sue  on  behalf  of 
himself  and   other  stockholders  to  correct  an 
evil  in  the  management  of  the  corporation  un- 
til the  managing  board  on  request  has  refused 


to  sue,  unless  the  directors  will  not,  in  view 
of  the  situation,  comply  with  a  request  to 
sue,  in  which  case  a  stockholder  on  behalf  of 
himself  and  others  similarly  situated  may 
sue  without  any  demand  on  the  officers  of  the 
corporation. 

[EJd.  Note.— For  other  cases,  see  Ck>rpora- 
tions,  Cent.  Dig.  K  791-79d;  Dec.  Dig.  | 
206.*] 

2.  COBFOBATIOHS    {|   206*)— COBPOBATE   MAN- 

AQKUENT— Actions  bt  Stookholdbbs. 
Where  numerous  tobacco  growers  form- 
ed a  pool  under  a  contract  whereby  each 
agreed  to  subscribe  for  stock  in  a  corporation 
to  be  formed  to  be  paid  for  by  a  tobacco  so- 
ciety organized  to  promote  the  interests  of 
tobacco  growers  out  of  sales  of  tobacco,  some 
members  of  the  pool  could,  after  the  forma- 
tion of  the  corporation,  sue  for  themselves 
and  others  similarly  situated,  for  judgment 
adjudging  that  the  board  of  directors  of  the 
corporation  were  not  lawful  directors  but 
usurpers  and  acted  without  authority,  without 
first  requesting  the  board  to  sue. 

[EJd.  Note.— For  other  cases,  see  Corpora- 
tions, Cent.  Dig.  {§  791-796;  Dec.  Dig.  ( 
206.*] 

3.  CoBPOBATions  ({  283*)— Incobpobatobb— 
Initial  Boabd  of  Dibectobs— MIanneb  of 
Selection. 

Under  Ky.  St.  {  651,  providing  that  elec- 
tions for  directors  shall  be  by  ballot  and  in 
the  first  instance  the  directors  shall  be  elect- 
ed at  a  meeting  held  before  the  corporation  is 
organized  to  commence  business,  incorpora- 
tors may  not  designate  in  the  articles  of  in- 
corporation an  initial  board  of  directors  with- 
out action  on  the  part  of  the  stockholders. 

[Ed.  Note. — For  other  cases,  see  Corpora- 
tions, Cent  Dig.  K  1195,  1198-1205,  1207- 
1235;   Dec.  Dig.  i  283.*] 

4.  Appeal  and  Ebbob  (S  19*)— Questions 
Beviewable— Matebial  Questions. 

Where  a  pretended  election  of  a  board  of 
directors  is  void  so  that  under  the  charter  of 
the  corporation  the  original  directors  named 
in  the  charter  will  hold  until  their  successors 
are  elected  and  qualify,  the  validity  of  the 
designation  of  the  original  directors  is  not  a 
moot   question. 

[Ed.  Note.— For  other  caseSr  see  Appeal  and 
Error,  Cent  Dig.  ^  38;  Dec.  Dig.  {  19.*] 

5.  COBPOBATIONS    (Si    198*)— VOTIHO    TBUBTS— 

Aobeements— Validity. 

A  provision  in  the  charter  of  a  corpo- 
ration which  places  the  power  to  vote  the 
stock  in  the  hands  of. the  directors  of  an  in- 
corporated society  without  capital  stock,  who 
are  the  incorporators,  is  void  as  depriving 
stockholders,  not  consenting  to  the  provision, 
of  their  control  of  the  corporation. 

[Ed.  Note. — For  other  cases,  see  Corpora- 
tions, Cent  Dig.  U  767-776;  Dec.  Dig.  ( 
198.*] 

6.  COBPOBATIONB    (|   198*)— VOTIHO  TBUSTB— 

Validity. 

A  pooling  contract  by  tobacco  growers, 
whereby  each  agreed  to  subscribe  for  stock  in 
a  corporation  to  be  formed,  and  whereby  they 
authorized  an  incorporated  society  organised 
to  promote  the  interests  of  tobacco  growers 
to  pay  for  the  stock  out  of  the  proceeds  of 
tobacco  when  sold,  does  not  authorize  the  in- 
corporators to  create  a  voting  trust  and 
thereby  deprive  the  stockholders  of  their  con- 
trol of  the  corporation  by  vesting  in  the  in- 
dividuals constituting  from  time  to  time  the 
district  board  of  the  society. 

[Ed.  Note. — For  other  cases,  see  Corpora- 
tions, Cent  Dig.  {§  767-776;  Dec.  Dig.  t 
198.*] 
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7.  GoKPORATioira   (I  40*)— VoTiHO  Tbusts— 

AOBKEMENTS— BATIFICATION. 

To  show  that  stockholders  ratified  an 
amended  charter  provision  vesting  in  third 
persons  the  power  to  vote  the  stock,  it  must 
appear  that  they  knew  the  facts  and  so  acted 
with  reference  thereto  as  to  show  an  inten- 
tion on  their  part  to  ratify  the  unauthorized 
act  of  the  incorporators  in  adopting  the  pro- 
vision. 

[EJd.  Note.— For  other  cases,  see  Corpora- 
tions, Cent  Dig.  |  124;    Dec.  Dig.  {  40.*] 

Appeal  from  Circuit  Court,  Kenton  County, 
Criminal,  Common  Law  and  Equity  Division. 

Action  by  B.  B.  Stansifer  and  another 
for  tbemgelves  and  others  similarly  situated 
against  Clarence  Lehns  and  others.  E^om 
a  Judgment  for  plaintiffs,  defendants  appeal. 
Affirmed. 

Pendleton,  Bush  &  Bush,  of  Winchester, 
B.  O.  Simmons,  of  Covington,  J.  H.  Hazel- 
rigK,  of  Frankfort,  Allen  &  Duncan,  of  Ziex- 
Ington,  and  O'Bear  &  Williams,  of  Frankfort, 
for  appellants.  J.  L.  Vest,  of  Walton,  Wm.  A. 
Byrne,  of  Covington,  and  J.  O.  Tomlln,  of 
Walton,  for  appellees. 

TDBNEB,  J.  The  Legislature  of  the  state 
in  1906  passed  what  Is  known  as  the  "Pool- 
ing Act"  (Laws  1906,  e  117),  wherein  any 
number  of  persons  were  authorized  to  pool 
tbeir  crops  for  the  purpose  of  obtaining  a 
higher  price  therefor  than  they  might  receive 
by  selling  the  same  separately  or  individually. 
The  validity  of  that  act  was  upheld  in  an 
opinion  by  Judge  Carroll  on  a  motion  to  dis- 
solve an  injunctibn,  all  of  the  Judges  of  this 
court  participating  except  one.  Owen  County 
Burley  Tobacco  Society  v.  Brumback,  128  Ky. 
137,  107  S.  W.  710,  32  Ky.  Law  Bep.  9ia 
Following  the  passage  of  that  act,  there  was 
incorporated  under  the  laws  of  this  state, 
without  capital  stock,  tbe  Burley  Tobacco 
Society,  the  purpose  of  which  was  to  promote 
tbe  interests  of  tbe  growers  of  Burley  tobac- 
co, and  to  act  as  the  agent  of  such  growers  in 
handling  and  selling  their  tobacco,  and  to 
aid  them  in  securing  remunerative  prices 
therefor.  It  was  provided  that  the  affairs 
of  the  corporation  should  be  conducted  by  a 
board  of  directors  consisting  of  one  member 
from  each  county  wherein  Burley  tobacco  was 
grown.  The  plan  of  organization  adopted  was 
that  the  growers  of  such  Burley  producing 
counties  should  meet  at  their  respective  voting 
places  on  a  given  date,  and  elect  a  member 
of  tbe  county  board  of  control  (a  subsidiary 
corporation  to  tbe  Burley  Tobacco  Society); 
and  in  turn  the  members  of  such  county 
board  of  control  should  thereafter  meet  at 
the  county  seat  and  elect  a  chairman  of  such 
board  for  said  county,  and  a  director  for 
such  county  in  the  Burley  Tobacco  Society; 
but  under  a  provision  of  the  by-laws  adopted 
by  the  Burley  Tobacco  Society  only  such  grow- 
ers of  tobacco  as  might  have  pooled  their 
tobacco  with  It  for  that  year  were  entitled 
to  participate  in  the  precinct  meetings  for 


the  election  of  members  of  the  county  board 
of  control  and  directors.  Under  this  plan  tbe 
pools  of  the  1906  and  1907  crops  of  Burley 
tobacco  were  had;  but  in  the  progress  of 
managing  these  pools  certain  difficulties  were 
encountered  which  necessitated  in  tJbe  opinion 
of  the  managers  of  the  Burley  Tobacco  So- 
ciety the  organization  of  another  and  com- 
panion corporation  which  should  have  capital 
stock,  and  be  clothed '  with  authority  to  do 
certain  other  things  in  connection  with  tbe 
Burley  Tobacco  Society  to  successfully  carry 
out  the  pool  idea. 

Accordingly,  the  plan  was  conceived  of 
organizing  in  1909  a  pool  of  Burley  tobacco, 
and  procuring  each  pooler  to  subscribe  a  cer- 
tain per  cent,  of  the  gross  proceeds  of  the 
sale  of  his  1909  crop  to  the  capital  stock  of 
such  companion  corporation  to  be  thereafter 
incorporated,  and  to  be  called  the  Burley 
Tobacco  Company.  The  pool  of  1909  was 
organized  and  about  40,000  growers  of  Bur- 
ley tobacco  Joined,  and  among  other  things 
the  pooling  contract  provides  this:  "The 
undersigned  further  subscribe  for  shares  of 
the  capital  stock  to  the  amount  equal  to  10 
per  cent  of  the  gross  sales  of  the  tobacco 
hereby  pledged  in  the  Burley  Tobacco  Com- 
pany to  be  incorporated,  and  authorize  the 
Burley  Tobacco  Society  to  pay  for  said  stock 
out  of  the  proceeds  of  said  tobacco  when 
sold."  Thereafter  and  on  the  22d  of  October, 
1909,  the  Burley  Tobacco  &  Insurance  Com- 
pany was  incorporated,  tbe  articles  of  Incor- 
poration of  which  provided,  among  other 
things,  that  the  said  company  might  issue 
policies  of  insurance  on  tobacco  pooled  with 
the  Burley  Tobacco  Society;  but  after  the 
adoption  of  the  articles,  upon  advice  that 
the  company  could  not  do  an  Insurance  busi- 
ness without  depositing  certain  funds  with 
the  state  authorities,  in  December,  1909, 
amended  articles  incorporating  the  Burley 
Tobacco  Company  were  filed  eliminating  the 
Insurance  feature.  Among  other  things.  It 
is  provided  in  the  amended  charter:  "That 
the  shares  of  stock  shall  be  issued  to  the  sev- 
eral beneficial  owners  thereof  and  the  power 
to  vote  said  stock  shall  be  vested  in  tbe  indi- 
viduals who  constitute  from  time  to  time 
the  district  board  of  tbe  Burley  Tobacco  So- 
ciety, who  shall  continue  to  act  until  their 
successors  are  elected  and  qualify." 

The  Incorporators  of  the  Burley  Tobacco 
Company  were  the  persons  who  at  the  time 
constituted  the  board  of  directors  of  the 
Burley  Tobacco  Society.  It  is  further  provid- 
ed in  the  amended  articles  that  the  incor- 
pdrators  named  therdn  shall  act  as  directors 
until  the  annual  election  of  1910,  and  until 
their  successors  are  elected  and  qualified. 
There  was  no  pool  of  Burley  tobacco  either 
In  the  years  1910  or  1911,  and  consequently 
there  was  no  election  of  directors  of  tbe  Bur- 
ley Tobacco  Company  for  those  years;  but 
In  1912  there  was  a  pool  of  Barley  tobacco. 
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and  consequently,  as  provided  by  Its  charter. 
In  October,  1912,  there  was  a  stockholders' 
meeting  of  the  Burley  Tobacco  Company,  at 
which  the  persons  composing  the  district 
board  of  the  Burley  Tobacco  Society  assumed 
the  right  to  vote,  and  did  vote  under  the 
provisions  of  the  charter  of  the  Burley  To- 
bacco Company  above  quoted,  all  the  stock 
of  the  40,000  poolers  who  had  signed  the  1900 
pooling  contract 

Inmiedlately  thereafter,  and  on  the  7th 
day  of  October,  1912,  appellees  Stanslfer  and 
Hudson,  for  themselves  and  the  other  40,000 
growers  of  tobacco  who  had  signed  the  1909 
pooling  contract.  Instituted  this  action  in  the 
Kenton  circuit  court  against  the  members 
of  the  district  board  of  the  Burley  Tobacco 
Society  who  were  assuming  to  act  as  direc- 
tors of  the  Burley  Tobacco  Company,  and  the 
Barley  Tobacco  Society,  setting  up  in  sub- 
stance the  facts  above  related,  and  praying 
for  various  kinds  of  relief.  The  defendants 
answered  giving  at  length  and  in  detail  a 
history  of  the  organization ;  and  the  lower 
court  on  the  face  of  the  pleadings,  and  after 
passing  upon  the  demurrers  by  each  party, 
entered  a  Judgment  to  the  effect  that  the  ap- 
pellants were  not,  and  had  never  been,  legal 
directors  of  the  Barley  Tobacco  Company, 
and  that  the  provisions  of  the  charter  of  the 
Barley  Tobacco  Company  as  amended  relat- 
ing to  the  method  of  electing  and  constitut- 
ing the  board  of  directors  thereof  was  Illegal 
and  Told,  and  in  violation  of  the  laws  and 
Constitution  of  this  state;  and  appointed 
commissioners  to  hold  an  election  for  direc- 
tors of  said  company  in  the  fall  of  1913  at 
the  time  fixed  In  the  charter.  From  that 
judgment  this  appeal  is  prosecuted. 

Under  this  state  of  'the  record,  we  are  con- 
fronted with  five  questions: 

(1)  Have  appellees  the  right  to  sue  on  be- 
half of  all  the  poolers  In  the  1909  pool? 

(2)  Under  our  law  can  the  Incorporators 
of  a  corporation  lawfully  designate  them- 
selves as  directors  thereof? 

(3)  Is  the  provision  of  the  charter  of  the 
Burley  Tobacco  Company  placing  the  power 
to  vote  the  stock  of  the  poolers  In  the  hands 
of  the  board  of  directors  of  the  Burley  To- 
bacco Society  In  contravention  of  the  law  of 
this  state? 

(4)  Have  the  poolers  by  the  provisions  of 
the  pooling  contract,  or  In  any  manner,  part- 
ed with  their  right  to  control  and  vote  their 
own  stock? 

(6)  Are  the  poolers  estopped  to  assail  the 
provisions  of  the  charter  of  the  Burley  To- 
bacco Company  by  reason  of  the  proceedings 
at  the  meeting  of  the  board  of  the  Burley 
Tobacco  Society  In  1909,  and  did  the  poolers 
acting  through  their  representatives  at  that 
meeting  ratify  or  approve  the  action  of  the 
board  of  directors  In  attempting  to  take 
from  them  the  right  to  vote  their  own  stock? 

[1,  2]  1.  Ordinarily  a  stockholder  may  not 
sae  upon  behalf  of  himself  and  other  stock- 
holders to  correct  an  evil  In  the  management 


of  a  corporation  ontll  the  managing  board 
has  been  requested  to  take  such  action,  and 
has  refused  (Morawltz,  {i  239-241);  but, 
where  the  managers  or  directors  of  the  cor- 
poration bear  such  a  relation  to  the  matter 
as  to  show  that  they  would  not  from  the 
very  nature  of  things  listen  to  any  request  to 
Institute  an  action  to  remedy  It,  a  stockhold- 
er on  behalf  of  himself  and  the  other  stock- 
holders, who  are  similarly  situated,  may  pro- 
ceed to  prosecute  the  suit  without  making 
any  such  request  or  demand  upon  the  manag- 
ing authorities  of  the  corporation.  Mora- 
wltz, §  242;  10  Cyc.  978;  Chilton  v.  Bell 
County  C.  &  I.  Imp.  Co.,  153  Ky.  775,  156 
S.  W.  889.  It  would  have  been  in  this  case 
the  merest  folly  for  the  plalntlfTs  to  have 
made  a  request  of  the  board  of  directors  that 
they  should  Institute  an  action  seeking  to 
have  It  adjudged  that  they  themselves  were 
not  the  lawful  directors  of  the  Burley  To- 
bacco Company,  and  that  they  were  usurpers 
and  acting  without  authority.  From  the 
very  nature  of  things,  it  would  have  been 
oat  of  the  question  to  expect  them  to  insti- 
tute snch  a  proceeding,  and  it  would  have 
been  more  than  useless  to  have  requested 
them  to  do  so.  The  allegation  being  that 
there  are  something  like  40,000  poolers  of 
the  1909  crop  who  entered  Into  the  pooling 
contract  of  that  year,  and  who  are  in  all 
respects  similarly  situated  with  reference 
thereto,  it  was  not  Improper  for  the  plain- 
tiffs in  this  case  to  be  permitted  to  sne  not 
only  for  themselves,  but  for  all  poolers. 

[S,  4]  2.  It  is  provided  In  section  7  of  the 
amended  articles  of  incorporation  of  the  Bur- 
ley Tobacco  Company  that:  "The  affairs  of 
this  corporation  shall  be  managed  by  a  board 
of  directors  to  consist  of  not  less  than  ten 
nor  more  than  one  hundred  members  as  may 
be  prescribed  by  the  by-laws.  The  incorpo- 
rators hereof  shall  act  as  directors  until  the 
annual  election  in  lUlO,  and  until  their  suc- 
cessors are  elected  and  qualify."  It  Is  claim- 
ed for  appellees  that  this  provision  is  direct- 
ly contrary  to  oar  Statute  directing  how  cor- 
porations may  be  organized  and  the  initial 
steps  which  shall  be  taken.  Section  651  of 
the  Kentucky  Statutes  is  a  part  of  the  gen- 
eral law  dealing  with  corporations,  and  deals 
specifically  with  the  manner  of  their  organi- 
zation. Among  other  things,  it  provides: 
"All  elections  for  directors  shall  be  by  bal- 
lot, and  shall  be  held  in  this  state;  and,  In 
the  first  instance,  the  directors  shall  be  elect- 
ed at  a  meeting  held  before  the  corporation 
is  authorized  to  commence  business."  Evi- 
dently the  Legislature  had  In  view,  when  it 
enacted  that  section,  the  idea  of  preventing 
the  incorporators  from  getting  the  initial  con- 
trol of  corporations  at  the  inception  of  their 
organization  contrary  to  the  wishes  of  a 
majority  of  the  stockholders.  The  language 
of  that  section  Is  clear  and  unambiguous.  It 
leaves  nothing  for  interpretation.  This  Is 
not,  as  counsel  for  appellants  seem  to  think, 
purely  a  moot  question  since  the  election  In 
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1912;  because.  If  the  pretended  election  of 
tbe  board  of  directors  In  the  fall  of  1912  was 
void,  then  under  the  charter  provision,  If 
that  be  valid,  the  original  directors  named 
In  the  charter  would  hold  until  their  suc- 
cessors are  elected  and  qualify,  and  they  are 
still  directors  under  the  original  designa- 
tion. Independent  of  the  election  of  1912.  We 
have  concluded  that,  under  the  express  pro- 
vision of  the  statute  quoted,  it  is  not  within 
the  power  of  the  incorporators  to  designate 
in  the  articles  of  incorporation  an  Initial 
board  of  directors  without  any  action  upon 
the  part  of  the  stockholders. 

[tj  The  'other  questions  are  so  closely  re- 
lated to  each  other  we  will  discuss  them  to- 
gether. 

It  is  the  contentton  of  the  plaintlflB  that 
the  attempt  to  create  In  the  articles  of  in- 
corporation the  voting  pool  or  trust  is  con- 
trary to  the  provisions  of  section  207  of  our 
Constitution,  and  section  652  of  the  Kentucky 
Statutes;  but  in  our  view  of  the  matter  it 
is  tinnecessary  to  determine  that  question. 
The  provision  quoted  was  in  law  fraudulent 
and  void  for  another  and  different  reason. 
It  was  manifestly  inserted  by  the  Inconrara- 
tors,  who  were  at  the  time  the  directors  of 
the  Burley  Tobacco  Society,  for  the  purpose 
at  the  very  inception  of  the  new  corporation 
to  wrest  its  control  from  the  great  mass  of 
stockholders,  and  perpetuate  that  control  in 
themselves.  Independent  of  any  constltn- 
tional  or  statutory  provision,  in  the  absence 
of  the  consent  of  such  stockholders  such  a 
provision  cannot  be  upheld.  The  right  to 
control  one's  own  property  is  inherent;  and 
while  the  courts  have  upheld  voting  trusts 
and  pooling  arrangements  by  stockholders 
where  they  are  made  with  full  knowledge 
of  all  the  conditions,  and  are  designed  to 
effectuate  some  common  purpose  for  the  com- 
mon good  and  have  been  voluntarily  entered 
into,  we  are  aware  of  no  instance  where  in- 
dividual rights  have  been  so  far  abridged  as 
to  hold  that  a  stockholder's  shares  may  with- 
out his  consent  be  placed  in  such  a  trust, 
either  by  a  charter  provision  or  otherwise, 
and  be  deprived  completely  of  thdr  control, 
even  upon  the  ground  that  it  was  for  his 
own  as  well  as  for  the  general  good.  It  Is 
well  grounded  in  our  fundamental  law  that 
there  is  no  limitation  upon  one's  right  to  con- 
trol that  which  is  his  own,  except  such  re- 
strictions as  might  be  imposed  by  the  law 
of  the  land.  Any  other  rule  would  be  sub- 
versive of  that  Individual  responsibility 
which  is  the  keynote  of  all  civilization  and 
progress.  To  say  that  appellants  may  with- 
out the  consent  of  the  poolers  have  inserted 
in  the  articles  of  incorix>ratlon  a  clause  tak- 
ing from  the  poolers  the  right  to  control  that 
which  is  theirs,  and  place  its  control  ab- 
solutely in  their  own  hands,  would  be  to 
recognize  a  most  unwarranted  assumption  of 
authority.  There  is  no  more  sacred  duty 
confided  to  the  courts  than  the  upholding  of 
individual  rights  In  property,  and  no  con- 


siderations of  temporary  advantage  which  it 
is  thought  might  accrue  to  the  growers  gen- 
erally will  Justify  thtim  in  departing  from 
the  well-beaten  paths  so  clearly  defined  in 
all  English  and  American  Jurisprudence. 

We  are  called  upon  in  this  case  by  appel- 
lants' counsel  to  pass  upon  what  they  assume 
to  be  the  controlling  question,  rlx.,  whether 
or  not  the  voting  rights  in  stocks  may  be 
separated  from  the  beneficial  ownership; 
the  deeper  question  is  whether  one  may  be 
deprived  of  the  control  of  his  own  without 
his  consent  upon  the  plea  that  it  la  for  his 
own  as  well  as  the  general  good. 

[I]  The  wording  of  the  pooling  contract 
wherein  each  pooler  agreed  to  subscribe  to 
the  capital  stock  of  the  proposed  Burley 
Tobacco  Company  to  the  extent  of  10  per 
cent  of  the  gross  sales  of  his  pooled  tobacco 
can  be  construed  to  be  nothing  more  than  au- 
thority to  the  Burley  Tobacco  Society  to  pay 
for  such  stock-  out  of  the  proceeds  of  such 
tobacco  when  sold.  There  is  nothing  in  It 
which  could  be  tortured  into  meaning,  or 
from  which  It  might  be  remotely  inferred, 
that  the  pooler  intended  to  in  any  way  give 
up  or  relax  his  own  control  over  the  stock 
which  he  then  agreed  to  buy ;  and  the  action 
of  the  board  of  directors  of  the  Burley  To- 
bacco Society  thereafter  in  trying  to  take 
from  them  that  right  was  without  semblance 
of  authority,  and  upon  its  very  face  the  most 
indefensible  usurpation. 

[7]  It  Is  in  effect  pleaded  by  the  defendants 
that  in  the  fall  of  1909  at  a  meeting  of  the 
district  board  of  the  Burley  Tobacco  Society, 
and  before  the  Burley  Tobacco  Company  was 
incorporated,  there  was  a  full  and  deliber- 
ate discussion  of  said  contemplated  articles 
of  incorporation,  and  that  the  same  had  been 
considered  by  the  poolers  throughout  the 
entire  Burley  district,  and  that  each  of  the 
poolers  delivered  their  tobacco  to  the  Bar- 
ley Tobacco  Company,  and  stored  it  with 
said  company  after  said  articles  of  incor- 
poration were  recorded  in  Fayette  county 
and  in  the  Secretary  of  State's  oflice,  and 
each  of  the  poolers  accepted  from  it  ware- 
house receipts  for  their  tobacco,  and  that  by 
reason  of  this  and  other  similar  acta  of 
recognition  upon  the  part  of  the  poolers  they 
have  ratified  the  articles  of  incoriwratlon 
and  are  estopped  to  deny  them. 

But  there  is  no  allegation  in  the  answer 
that  the  plaintiffs  or  any  of  the  poolers  of 
1909,  other  than  the  incorporators  them- 
selves, knew  during  all  these  transactions 
that  there  had  been  inserted  in  the  articles 
of  incorporation  the  provision  by  which  the 
poolers  had  been  deprived  of  the  right  to 
control  their  own  stock  in  it  Before  there 
can  be  an  estoppel,  or  before  one's  acta  will 
be  deemed  to  have  been  a  ratification,  it  is 
essential  that  he  should  be  in  full  possession 
of  all  the  facts  about  the  transaction,  and. 
being  in  possession  of  such  facts,  his  conduct 
with  reference  thereto  must  be  such  as  tn 
show  an  intention  upon  bla  part  to  ratify 
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what  was  otherwise  an  unauthorized  act 
either  upon  bis  part,  or  that  ot  his  agent. 
10  Cyc.  1079 ;  Kenyon  Realty  Co.  v.  National 
Deposit  Bank,  140  Ky.  133,  130  S.  W.  965, 
81  L.  R.  A.  (N.  S.)  109. 

It  Is  suggested  in  argument  that  unless 
this  provision  In  the  charter  of  the  Burley 
Tobacco  Company  Is  upheld,  and  the  right 
of  the  directors  to  vote  the  stock  of  the  pool- 
ers sustained,  this  stock  or  enough  of  It  to 
secure  control  may  fall  Into  the  hands  of 
the  tobacco  trust,  or  others  unfriendly  to  the 
growers,  and  that  the  purposes  of  their  or- 
ganisation win  thus  be  defeated,  and  they 
will  again  be  at  the  mercy  of  the  trust  This 
would  be  a  legitimate  and  forceful  argu- 
ment to  present  to  the  growers  themselves, 
and,  If  they  could  be  Induced  to  voluntarilv 
enter  into  some  fair  and  equitable  arrange- 
ment of  this  kind,  it  would  doubtless  be  to 
tbelr  interest  But  the  expediency  of  such 
an  arrangement  is  not  for  the  courts ;  they 
must  pass  upon  the  legality  of  things  as 
they  find  them.  Assuming  that  these  threat- 
ened dangers  are  not  exaggerated,  and  that 
the  Interest  of  the  growers  would  be  conserv- 
ed by  maintaining  the  present  status,  the 
courts  would  not  be  justified  in  arbitrarily 
disregarding  sacred  individual  rights  even 
to  farther  so  worthy  a  cause. 

Judgment  affirmed. 


SOUTHERN  RY.  CO.  IN  KENTUCBI  T. 
SANDERS. 

(Court  of  Appeals  of  Kentucky.    June  17, 1913.) 

1.  Railboadb    (|{    359,    360*)— IHJUKIES    to 
Pebsons  oh  Tracks— Tbespass. 

A  railroad  company  is  not  bound  to  warn 
a  trespasser  on  its  tracks  or  to  keep  a  lookout 
to  prevent  an  injary  to  him. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  If  1238,  1239,  1259-1262;  Dec.  Dig. 
li  369,  m.*] 

2.  Railboads  (i  356*>— iNnmna  to  Fkbsonb 
ON  Tbackb— Licensees. 

Where  a  railroad  company's  tracks  aie  used 
by  the  public  generally  for  crossing  purposes 
and  their  use  is  acquiesced  in  by  the  company, 
it  is  chargeable  with  notice  of  snch  use  and 
passers-by  become  licensees  to  whom  the  com- 
pany owes  the  duty  of  a  lookout 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  H  1228-1234;  Dec  Dig.  {  356.*] 

8.  Railboads  (I  400*)— Injubies  to  Pebsons 
ON  Tbaoks— Evidence— JuBY  Question. 
In  an  action  by  one  injured  npon  the  tracks 
of  a  railroad  company,  evidence  held  sufficient 
to  go  to  the  jury  on  the  question  whether  he  wag 
a  trespasser  or  a  licensee  to  whom  the  company 
owed  the  duty  of  a  lookout 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  |{  1365-1381;  Dec.  Dig.  {  400.*] 

Appeal  from  Circuit  Court,  Anderson 
County. 

Action  by  J.  M.  Sanders  against  the  South- 
em  Railway  Company  in  Kentucky.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 


Willis,  Todd  &  Bond,  of  Shelbyvllle,  and 
Alex.  P.  Humphrey  and  Edward  P.  Hum- 
phrey, both  of  Louisville,  for  appellant  Ed- 
wards, Ogden  &  Peak,  of  Louisville,  for  ap- 
pellee. 

MILLER,  3.  On  March  5,  1910,  the  ap- 
pellee, Sanders,  lost  his  foot  by  reason  of 
It  having  been  crushed  by  an  engine  of  the 
appellant  company,  in  the  yards  of  the  com- 
pany at  Lawrenceburg.  Upon  the  first  trial, 
he  recovered  a  verdict  and  Judgment  for  |5,- 
800;  but,  npon  an  appeal  from  that  Judg- 
ment, it  waa  reversed  and  remanded  for  a 
new  trial.  146  Ky.  679,  141  S.  W.  77.  The 
facts  connected  with  the  injury  are  stated 
in  detail  in  the  former  opinion  and  need  not 
be  repeated.  The  evidence  upon  the  former 
trial  did  not  satisfactorily  show  that  the 
portion  of  appellant's  yards  upon  which  the 
house  track  and  the  tobacco  track  were  lo- 
cated, and  where  appellee  was  injured,  was 
used  by  the  public,  at  night,  to  such  an  ex- 
tent as  to  impose  a  lookout  duty  upon  appel- 
lant; and,  as  appellant's  case  turns  largely 
upon  that  question,  the  former  opinion  con- 
sidered it  at  length.  The  substance  of  the 
opinion,  in  so  far  as  it  touched  this  ques- 
tion. Is  found  In  the  following  excerpt  treat- 
ing of  Sanders'  relation  to  the  company,  to 
wit:  "If  he  is  to  be  treated  as  a  trespasser, 
the  motion  for  a  peremptory  instruction  to 
find  for  the  company  should  have  been  sus- 
tained, because  the  company  only  owed  blm 
the  duty  of  exercising  ordinary  care  to  pro- 
tect him  after  his  presence  on  the  track  was 
actually  discovered,  and  the  evidence  is  con- 
clusive that  the  trainmen  did  everything  that 
could  have  been  done  to  avoid  the  Injury 
after  his  peril  became  kno^m.  If,  however, 
appellee  Is  not  to  be  treated  as  a  trespasser, 
but  as  a  licensee,  and  the  company  owed 
Urn  a  lookout  duty,  there  is  enough  in  the 
record  to  take. the  case  to  the  Jury  on  the 
theory  that  his  peril  by  the  exercise  of  the 
required  care  could  have  been  discovered  in 
time  to  have  prevented  the  accident" 

[1]  If  Sanders  was  a  trespasser,  the  com- 
pany owed  bim  neither  a  lookout  duty  nor 
warning,  and  appellant's  motion  for  a  per- 
emptory instruction  should  have  been  sus- 
tained; but  If  a  large  number  of  i)ersons 
were  habitually  accustomed  to  uslug  the 
tracks  and  premises  of  appellant  company  at 
the  place  where  appellee  was  Injured,  ap- 
pellee was  a  licensee,  and  the  case  should 
have  been  submitted  to  the  Jury.  Such  were 
the  instructions  laid  down  in  the  former 
opinion  for  the  second  trial  of  the  case; 
and,  In  dosing,  the  court  said,  unless  there 
should  be  the  quantity  of  evidence  indicated, 
upon  the  use  of  the  tracks  and  premises  by 
the  public  during  the  night,  or  about  the 
time  appellee  was  injured,  the  court  should 
direct  a  verdict  for  the  railway  company. 

[2, 3]  Upon  the  second  trial  appellee  recov- 
ered a  verdict  for  $5,000,  and  from  a  Judg- 
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ment  in  accordance  therewith  the  defendant 
prosecutes  thla  appeal.  For  a  reversal,  ap- 
pellant confines  its  objections  to  two  grounds 
and  insists:  (1)  That  the  court  should  have 
sustained  its  motion  for  a  peremptory  in- 
struction because  the  evidence  failed  to  show 
a  use  of  the  yards  and  track  by  the  public 
to  the  extent  required  by  the  former  opinion ; 
and  (2)  that  the  verdict  is  flagrantly  against 
the  evidence.  In  all  respects  other  than  that 
relating  to  the  use  of  the  yards  by  the  pub- 
lic, the  evidence  is  substantially  the  same  as 
it  was  upon  the  former  trial;  and  appellant 
insists  there  is  no  material  difference  in  any 
respect  This  necessitates  a  careful  review 
of  the  testimony  upon  the  subject  of  the  use 
of  appellant's  yards  and  tracks  by  the  pub- 
lic, which  we  will  now  give  it 

Court  street  runs  about  east  and  west  and 
immediately  south  of  the  passenger  station, 
while  Woodford  street  is  the  next  street  north 
of,  and  runs  parallel  with,  Court  street 
The  house  track  runs  along  the  west  side  of 
the  station  platform,  while  the  tobacco  track 
begins  near  Court  street  at  a  point  some 
distance  from  the  house  track,  and  Joins  the 
house  track  at  or  near  the  north  end  of  the 
station  platform  where  appellee  was  injured. 
The  house  track  and  the  tobacco  track  thus 
form  a  figure  Uke  the  letter  "V"  with  its 
two  ends  resting  upon  or  near  Court  street 
The  large  space  in  between  the  two  tracks 
was  not  lighted,  except  by  such  light  as 
might  penetrate  therein  from  the  public 
lights  on  Court  street,  and  when  persons 
would  walk  through  the  space  l>etween  the 
two  tracks  going  north  to  Woodford  street 
they  would  necessarily  have  to  cross  the 
tracks  in  order  to  pass  over  their  intersec- 
tion and  get  to  the  main  track  beyond.  The 
usual  way  of  passing  from  Court  street  to 
Woodford  street  was  along  a  concrete  plat- 
form running  along  the  east  side  of  the  sta- 
tion, and  thence  up  the  cinder  path  along 
the  main  railroad  track;  but  pedestrians 
would  frequently  make  a  short  cut  across 
the  open  space  west  of  the  station,  and  gain 
the  main  track  at  the  north  end  of  the  plat- 
form by  crossing  over  the  intersection  where 
Sanders  was  injured. 

Dr.  Kavanaugh  testified  that  he  was  famil- 
iar with  the  use  of  the  railroad  yard  by  the 
public  between  Woodford  street  and  Court 
street,  and  says  it  was  so  used  until  all  the 
trains  came  in,  whidi  was  about  10  or  10:30 
o'clock  at  night  He  said  he  always  went 
that  way  himself  and  always  met  many  peo- 
ple, and  had  gone  out  from  the  station  with 
people;  and  that  his  family  and  his  sister's 
family  always  came  out  that  way.  The  sub- 
stance of  his  testimony  is  that  people  used 
the  yard  generally  in  passing  between  Wood- 
ford street  and  Court  street  until  after  train 
time  at  night 

James  Crossfleld,  a  former  town  marshal 
and  deputy  sheriff,  says  he  was  familiar 
with  the  premises  about  the  depot;  that  the 
yard  of  the  company  was  open  so  that  any 


one  could  enter  from  the  street;  that  a  good 
many  people  would  pass  through  the  yard 
in  going  back  and  forth  between  Woodford 
street  and  the  company's  station;  that  a 
man  would  pass  from  the  open  space  between 
the  tobacco  tra(&  and  the  house  track  when- 
ever he  took  a  notion  to  do  so ;  and  that  a 
good  many  people  did  so  use  it 

Will  Johnson,  a  deputy  county  court  clerk, 
lived  on  Woodford  street  for  20  years  and 
was  well  acquainted  with  the  tracks  and 
yard  of  the  railway  company  between  Wood- 
ford street  and  Court  street.  He  says  the 
people  living  on  Woodford  street  and  travel- 
ing from  Court  street  to  Woodford  street 
would  walk  over  the  right  of  way  and  tracks 
of  the  company  up  until  after  train  time, 
which  was  about  10  o'clock  at  night  a  great 
deal;  "a  good  many  came  that  way";  and 
that  many  of  the  people  who  lived  on  Wood- 
ford street  In  going  to  entertainments  at  the 
opera  house  on  Court  street  would  walk  upon 
the  railroad  tracks. 

James  Selby  lived  on  Woodford  street,  and 
testified  that  when  people  are  near  the  opera 
house  on  Court  street  and  want  to  go  to 
Woodford  street  most  of  them  would  go 
across  the  railway  tracks  and  some  of  them 
would  come  through  town;  that  people 
would  go  to  the  switch  near  the  east  end  of 
the  station  platform  and  then  walk  north  in 
the  middle  of  the  main  track;  and  that  a 
good  many  people  passed  that  way  in  going 
from  Court  street  to  Woodford  street  The 
foregoing  is  the  substance  of  the  testimony 
upon  this  question.  In  this  connection,  it 
win  be  remembered  that  the  house  track 
and  the  tobacco  track  which  lie  west  of  the 
depot  Join  at  the  switch  near  the  north  end 
of  the  station  where  appellee  was  hurt  &nd 
continue  thence  as  a  single  track  north  to 
Woodford  street,  parallel  with  the  main 
track,  which  runs  in  the  same  direction 
along  the  east  side  of  the  station,  and  that 
the  point  where  appellee  was  injured  lies 
near  the  main  track.  In  going  from  Wood- 
ford street  to  the  station,  pedestrians  would 
follow  the  main  track  to  a  point  near  the 
switch  where  Sanders  was  injured  and 
thence  on  the  concrete  platform ;  but  in  go- 
ing to  other  portions  of  the  town  they  would 
frequently  cut  across  over  the  switch  and 
through  the  yards  between  the  house  track 
and  the  tobacco  track ;  and  the  evidence 
shows  this  last-named  use  was  unrestrained 
and  to  be  expected  until  after  train  time  at 
night 

The  case  is  somewhat  like  Carter's  Adm't 
V.  C.  &  O.  By.  Co.,  150  Ky.  529,  150  S.  W. 
811,  where  we  said  that  if  the  use  of  the 
track  by  the  public  for  crossing  purposes  was 
general  and  acquiesced  in  by  the  railway 
company,  it  is  charged  with  notice  of  such 
use,  and  a  trespasser  becomes  a  licensee  to 
whom  the  company  owes  a  lookout  duty,  al- 
though the  accident  happened  in  the  com- 
pany's yards.  In  the  Carter  Case  the  evi- 
dence of  the  use  by  the  public  was  no  stron- 
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ger  than  in  tbe  case  at  bar,  and  in  tbe  Carter 
Case  we  said  the  evidence  was  sufficient  to 
carry  tbe  case  to  the  Jury. 

Again,  In  C,  N.  O.  &  T.  P.  By.  Co.  \. 
Harrlgan's  Adm'x,  149  Ky.  58,  147  S.  yj.  944, 
we  had  before  us  the  question  whether  the 
evidence  in  that  case  was  sufficient  to  show 
such  a  general  use  of  the  railroad  yards  by 
the  public  as  to  make  Harrlgan  a  licensee 
and  not  a  trespasser;  and  in  speaking  of  the 
effect  of  the  evidence  we  said:  "The  sub- 
stance of  the  testimony  upon  this  point  Is 
that  whenever  pedestrians  had  occasion  to 
cross  the  tracks  In  this  immediate  neighbor- 
hood, either  for  tbe  purpose  of  going  to  the 
mill,  or  elsewhere,  and  were  not  sufficiently 
energetic  or  careful  to  walk  up  to  the  over- 
head bridge,  they  would  walk  over  the  tracks 
when  and  as  It  suited  their  convenience.  To 
say  that  this  was  not  an  unusual,  but  on  the 
contrary  was  the  usual,  state  of  case  under 
circumstances  of  this  character,  is  merely  to 
announce  a  condition  that  is  generally  known 
to  all  persons  in  a  city  of  any  size.  This 
evidence  was  sufficient  to  carry  the  question 
of  the  use  of  the  tracks  to  the  jury.'' 

So,  in  the  case  before  us.  The  yards  of 
appellant  were  open,  and  as  they  afforded  a 
nearer  and  more  direct  route  for  the  many 
persons  passing  between  Woodford  street 
and  Court  street,  or  from  the  north  end  of 
the  station  to  Court  street,  it  was  but  natur- 
al, and  to  be  expected,  that  pedestrian.s 
would  pass  through  them  when  and  as  it  suit- 
ed their  convenience.  The  evidence  shows 
that  this  use  was  continued  until  after  train 
time,  or  as  late  as  10  o'clock  at  night,  thus 
bringing  the  case  within  the  rule  announced 
In  the  opinion  upon  the  first  appeal.  The 
evidence  was  therefore  sufficient  to  carry  the 
case  to  the  Jury;  and,  the  Jury  being  the 
Judges  of  the  weight  to  be  given  tlie  evidence, 
we  cannot  say,  under  all  the  circumstances, 
that  their  verdict  is  flagrantly  against  the 
weight  of  the  evidence. 

Judgment  affirmed. 


GOLDSMITH  BROS.  SMELTING  k  RE- 
FINING CO.  V.  MOOEB  et  ux. 
(Supreme  Court  of  Arkansas.    May  26,  1913.) 

1.  PuEADiNO  (8  310*)— Exhibits— Effect. 

Where  the  letter  constituting  tbe  contract 
sued  on  was  made  a  part  of  tbe  complaint,  it 
controlled  the  general  allegations  of  the  com- 
plaint concerning  tbe  contract. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  K  345,  044,  946,  947;  Dec.  Dig. 
310.  •] 

2.  Husband  and  Wifb  (J  87*)— Wife's  Lia- 
bility ON  OONTBAOT. 

A  married  woman  cannot  bind  herself  as 
surety  or  guarantor  for  tbe  debts  of  her  hus- 
band or  for  a  third  person;  her  personal  lia- 
bility on  contracts  being  restricted  to  those 
made  for  her  own  use  and  benefit  or  for  the 
use  and  benefit  of  her  separate  estate. 

WEd.  Note. — For  other  cases,  see  Husband  and 
Ife.  Cent  Dig.  |§  346-353,  708;    Dec.  Dig. 
|87.»] 


3.  Husband  and  Wifb  (|  159*)- Wifjb's  Li- 

ABILITT      ON    CONTBACT. 

A  guaranty  by  a  married  woman  of  the 
payment  by  her  huBbahd  of  an  account  for  den- 
tal supplies  purchased  by  him  for  use  in  his 
business  made  at  the  time  of  the  purchase  was 
not  for  the  use  and  benefit  of  herself  or  of  her 
separate  estate,  and  was  not  enforceable  against 
her,  unless  it  created  an  equitable  lien  on  her 
separate  estate  or  some  portion  of  it  as  surety 
for  payment  of  the  debt. 

W'Ed.  Note. — For  other  cases,  see  Husband  and 
ife.  Cent  Dig.  ff  622,  6^,  630;    Dec.  Dig. 

4.  Husband    and    Wifb    (§    171*)  —  Wife's 
Sep  ABATE  Estate  —  Mobtoage  ob  Pledos. 

A  letter  written  by  a  married  woman  stat- 
ing that  her  husband  desired  to  purchase  dental 
supplies  for  use  in  his  business  from  the  ad- 
dressee, and  that  the  wife  thereby  guaranteed 
the  payment  of  any  account  therefor,  and 
pledged  her  separate  estate  for  its  payment, 
did  not  create  a  lien  on  her  separate  estate  en- 
forceable as  an  equitable  mortgage,  since  while 
the  form  of  the  writing  or  agreement  is  not 
important,  provided  it  sufficiently  appears  that 
it  is  thereby  intended  to  create  a  lien,  the  par- 
ticular property  to  which  the  lien  is  to  attach 
must  be  clearly  described  or  pointed  out 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  §S  671-6^,  721,  950,  951; 
Dec.  Dig.  {  171.*] 

Appeal  from  Pulaski  Chancery  Court; 
John  E.  Martineau,  Chancellor. 

Action  by  the  Goldsmith  Bros.  Smelting  & 
Refining  Company  against  D.  L.  Moore  and 
wife.  From  a  decree  sustaining  the  wife's 
demurrer  to  the  complaint,  plaintiff  appeals. 
Affirmed. 

This  was  an  action  instituted  in  the  chan- 
cery court  by  Goldsmith  Bros.  Smelting  & 
Refining  Company  against  D.  L.  Moore  and 
Mrs.  Duncan  L.  Moore,  his  wife.  The  com- 
plaint alleges  that  the  plaintiff  sold  and  de- 
livered to  the  defendant  D.  L.  Moore  a  bill 
of  goods  upon  the  faith  of  a  letter  written  to 
it  by  his  wife,  which  is  set  out  in  the  com- 
plaint The  letter  is  as  follows:  "Little 
Rock,  Ark.,  Sept  8,  1011.  Goldsmith  Bros. 
Smelting  and  Refining  Company,  Heywortta 
Building,  Chicago,  lU.— Gentlemen:  Mr.  D.  L. 
Moore  of  this  city,  who  Is  engaged  in  the 
dental  supply  business  under  tbe  name  of  D. 
L.  Moore  Dental  Supply  Company,  desires  to 
purchase  a  bill  of  goods  from  you,  and  de- 
sires some  credit  on  same.  The  object  of  this 
letter  is  to  notify  you  that  I  hereby  guar- 
antee the  payment  of  any  account  which  you 
may  have  against  Mr.  D.  L.  Moore  or  the 
D.  L.  Moore  Dental  Supply  Company,  and 
pledge  my  separate  estate  for  the  payment  of 
said  account  Tours  truly,  Mrs.  Duncan  L. 
Moore."  The  complaint  further  alleges  that 
Mrs.  Duncan  L.  Moore  was  at  the  time  she 
wrote  said  letter  and  is  now  the  owner  of  a 
large  amount  of  real  and  personal  property 
in  this  state;  that  the  exact  nature,  extent, 
character,  and  location  of  said  property  is 
unknown  to  the  plaintiff.  The  prayer  Is  that 
the  debt  above  mentioned  be  declared  a  lien 
upon  the  separate  property  of  the  defendant 
Mrs.  Duncan  L.  Moore,  and  that  so  much  of 
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it  aa  may  be  necessary  be  sold  In  the  satis- 
faction of  said  claim.  Mrs.  Duncan  L.  Moore 
filed  a  demurrer  to  the  complaiat,  which 
was  sustained  by  the  court  The  plaintifC  has 
appealed. 

Carmlchael,  Brooks,  Powers  &  Bector,  of 
Little  Bock,  for  appellant  Horace  Chamber- 
lln  and  Wallace  Townsend,  both  of  Little 
Bock,  for  appellees. 

HABT,  J.  (after  stating  the  facts  as 
above).  [1]  There  is  no  direct  and  explicit 
averment  in  the  complaint  that  the  contract 
for  the  sale  of  the  goods  was  for  the  use  and 
benefit  of  Mrs.  Duncan  L.  Moore,  or  for  the 
use  and  benefit  of  her  separate  property. 
Moreover,  the  letter  set  out  in  the  statement 
of  facts  was  made  a  part  of  the  complaint 
and  thus  became  a  part  of  the  record.  It 
was  the  foundation  of  the  action  and  wUl 
control  the  general  allegations  of  the  com- 
plaint American  Freehold  Land  Mortgage 
Ck).  V.  McManus,  68  Ark.  263,  68  S.  W.  250; 
Beavers  v.  Baucum,  33  Ark.  722;  Buckner  & 
Co.  V.  Davis  &  Wife,  28  Ark.  444;   31  Oyc.  85. 

[2]  It  Is  well  settled  in  this  state  that  a 
married  woman  cannot  bind  herself  as  sure- 
ty or  guarantor  for  the  debts  of  her  husband 
or  for  a  third  person,  but  her  personal  lia- 
bility on  contracts  is  restricted  to  contracts 
made  for  her  own  use  and  benefit  or  for  the 
Qse  and  benefit  of  her  separate  estate.  Sid- 
way  V.  Nichol,  62  Ark.  146,  34  S.  W.  529; 
Hardin  v.  Jessie,  146  S.  W.  499,  and  cases 
cited ;  McCarthy  v.  People's  Savings  Bank  of 
LitUe  Bock,  156  S.  W.  1023;  Sparks  v. 
Moore,  66  Ark.  437,  56  S.  W.  1064. 

[3, 4J  The  contract  in  question  was  made 
for  the  purchase  of  certain  dental  supplies 
for  the  husband  of  Mrs.  Duncan  L.  Moore, 
and  was  not  made  for  her  use  and  benefit  or 
for  the  use  and  benefit  of  her  separate  es- 
tate. She  became  a  surety  for  her  husband, 
and  her  separate  estate  would  not  be  charge- 
able for  the  performance  of  her  undertaking, 
unless  her  contract  created  a  lien  on  her 
separate  estate  or  some  portion  of  it,  as  sure- 
ty for  the  payment  of  the  debt  The  words 
used  are,  "and  pledge  my  separate  estate 
for  the  payment  of  said  account"  The 
question  then  is,  Does  the  language  used  cre- 
ate a  lien  upon  her  separate  estate  which  a 
court  of  equity  will  enforce  as  an  equitable 
mortgage?  We  think  the  language  used  is 
too  indefinite  and  uncertain  for  that  purpose. 
In  such  cases  the  form  of  the  writing  or 
agreement  is  not  important  provided  it  suf- 
ficiently appears  that  it  was  thereby  intended 
to  create  a  surety,  but  the  particular  prop- 
erty to  which  the  lien  is  to  attach  must  be 
clearly  described  or  pointed  out  In  the  case 
of  Bell  V.  Pelt  51  Ark.  433,  11  S.  W.  684,  4 
L.  B.  A.  247,  14  Am.  St  Bep.  67,  the  court 
held :  "Where  an  instrument  is  intended  to 
secure  a  debt  by  fixing  a  charge  on  land 
which  it  properly  describes,  equity  will  give 


efFect  to  the  Intention  of  the  parties  by  en- 
forcing the  lien,  although  the  writing  is  not 
in  the  form  of  the  ordinary  technical  mort- 
gage and  contains  neither  words  of  grant  nor 
defeasance."  Mr.  Pomeroy,  in  discussing  the 
question,  said:  "The  form  or  particular  na- 
ture of  the  agreement  which  stiali  create  a 
lien  Is  not  veiy  material,  for  equity  looks  at 
the  final  intent  and  purjpoBe  rather  than  at 
the  form;  and  if  the  intent  appear  to  give, 
or  to  charge,  or  to  pledge,  property,  real  or 
personal,  as  a  security  for  an  obligation,  and 
the  property  is  so  described  that  the  princi- 
pal things  intended  to  be  given  or  charged 
can  be  sufllciently  identified,  the  lien  fol- 
lows." In  the  instrument  sued  on  no  partic- 
ular property  is  described,  and  in  the  appli- 
cation of  the  principles  above  announced,  in 
order  to  create  a  lien  in  equity  on  defiend- 
ant's  separate  estate,  it  is  necessary  that  the 
writing  or  agreement  should  describe  or  point 
out  the  particular  property  to  which  the  Hen 
la  to  attach,  and,  not  having  done  bo,  it 
would  not  create  an  equitable  lien. 
The  decree  will  be  affirmed. 


DEMPSBY  V.  STATE. 
(Supreme  Court  of  Arkansas.    April  28,  1913.) 

1.  HT7SBAND    ANO    WlTB    ((    313*)— ABARDOR- 

MENT— Evidence. 

On  tlie  trial  of  a  party  for  abandoning  his 
wife  and  children  under  the  age  of  12  years, 
and  failing  and  neglecting  to  provide  for  them, 
evidence  held  sufficient  to  support  a  conviction. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  S  1110 ;    Dec.  Dig.  f  313.*] 

2.  Husband  and  Wife  <i  304*)— "Abandoh- 
MENT" — "Desebtion"— Acts    CoNSTiruTiNO. 

Under  Acts  1909,  p.  134,  providing  that 
any  man  who  without  good  cause  shall  aban- 
don or  desert  his  wife  or  children  under  the 
age  of  12  years,  and  shall  fail,  neglect,  or  re- 
fuse to  maintain  or  provide  for  them,  shall  be 
punished  as  therein  provided,  to  constitute  the 
offense  there  must  not  only  be  a  desertion  of 
accused's  wife  and  cjilldren,  but*  a  failure  and 
neglect  or  refusal  to  maintain  and  provide  for 
them,  and  this  neglect  or  refusal  must  be  will- 
ful or  negligent,  and  not  a  mere  failure  on  ac- 
count of  inability ;  but  a  willful  failure  or  neg- 
lect to  adequately  provide  for  their  wants  is 
sufficient;  a  complete  failure  not  being  re- 
quired. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent   Dig.  {  11(«;    Dec   Dig.  {  304.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  4-13;  voL  8,  p.  7559;  voL  3,  pp. 
2020-2024;    vol.  8,  p.  7635.] 

Appeal  from  Olrcnit  Court,  Lonoke  County ; 
Eugene  Lankford,  Judge. 

Will  Dempsey  was  convicted  of  an  offense, 
and  he  appeals.    Aiflrmed. 

Geo.  M.  Chapllne,  of  Lonoke,  for  appellant 
Wm.  Li  Moose,  Atty.  Gen.,  and  Jno.  P. 
Streepey,  Asst  Atty.  Gen.,  for  the  State. 

McCULLOCH,  O.  J.  The  defendant  Will 
Dempsey,  was  indicted  and  convicted  under 
the  following  statute:     "If  any  man  shall. 
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wltbovt  good  canee,  abandon  or  desert  bla 
wife,  or  abandon  bis  child  or  children  under 
the  age  of  twelve  years,  bom  in  or  legiti- 
matized by  lawful  wedlodc,  and  shall  fall, 
neglect  or  refuse  to  maintain  or  provide  for 
such  wife,  child  or  children,  he  shall  upon 
conviction,  be  punished  by  imprisonment  in 
the  county  Jail  not  more  tlian  one  year,  or  by 
a  fine  not  lees  than  fifty  nor  more  than  one 
thousand  dollars,  or  by  both  such  fine  and 
imprisonment"  Acts  of  1909,  p.  134.  In  the 
case  of  Green  v.  State,  96  Ack.  175.  131  S. 
W.  463,  Ann.  Cas.  1912B,  279,  we  held  that 
the  statute  is  a  valid  one. 

[1]  It  is  insisted  that  the  testimony  was 
not  sufficient  to  sustain  the  verdict.  The 
defendant  and  his  wife  lived  in  Lonoke 
county  having  children  under  the  age  named 
in  the  statute,  and  while  living  there  It  is 
claimed  the  defendant  deserted  his  family 
and  neglected  to  support  them.  The  princi- 
pal witness  against  the  defendant  was  his 
wife,  and  in  her  examination  it  is  clearly 
manifested  that  she  had  for  some  reason 
concluded  to  shield  him  as  much  as  possible, 
though  she  had  appeared  before  the  grand 
Jury  when  the  indictment  was  returned.  It 
appears  from  the  testimony  that  some  time 
during  the  summer  of  the  year  1912  defend- 
ant began  Illicit  relations  with  a  married- 
woman  living  in  the  neighborhood,  and  that 
he  abandoned  his  wife  on  the  former's  ac- 
count. The  defendant  came  to  Little  Rock, 
and  shortly  thereafter  the  woman  moved 
here  with  her  husband,  and  the  improper 
relations  continued  between  her  and  the  de- 
fendant The  Indictment  was  returned  by 
the  grand  Jury  on  February  11,  1913,  and 
it  is  proved  that  from  the  time  defendant 
left  his  wife  in  November  up  to  the  date 
of  the  Indictment  he  had  returned  to  his 
family  only  three  times,  two  of  the  visits  be- 
ing each  of  a  few  hours  duration.  On  one  of 
the  visits  he  had  spent  the  night  in  Lonoke. 
They  lived  In  the  country  prior  to  the  al- 
leged desertion,  but  about  that  time  a  brother 
of  the  wife  moved  the  family  to  the  town 
of  Lonoke.  Defendant's  wife  stated  that  on 
one  of  the  occasions  of  his  visit  in  November 
he  came  back  to  stay,  but  that  she  told  him 
that  ha  could  not  remain  there.  She  said 
that  she  was  mad  at  him  at  the  time,  and  it 
is  evident  from  her  testimony  that  what  she 
said  to  him  was  provoked  by  his  conduct 
with  the  other  woman.  Defendant  does 
not  deny  Improper  conduct  with  the  other 
woman,  and  it  is  very  evident  from  the  tes- 
timony that  he  deserted  his  wife  and  was 
maintaining  improper  relations  with  the  oth- 
er woman. 

[2]  The  testimony  Is  therefore  clearly  suf- 
ficient to  sustain  the  charge  against  defend- 
ant of  deserting  his  wife  and  children.  This 
however,  does  not  constitute  an  oITense  under 
the  statute.  In  order  to  make  out  the  of- 
fense, there  must  also  be  failure  and  neglect 


or  refusal  to  maintain  and  provide  for  the 
wife  and  children.  This  means,  of  course, 
a  willful  or  negligent  failure  to  provide,  and 
not  mere  failure  on  account  of  inability. 
It  does  not  necessarily  mean,  however,  that 
there  must  be  a  complete  failure  in  that  re- 
spect for  an  abandonment  by  a  man  of  his 
wife  and  children,  coupled  with  a  willful 
failure  or  neglect  to  adequately  provide  for 
their  wants,  would  be  sufficient  to  complete 
the  oifens&  The  undisputed  testimony  in 
the  case  shows  that  the  defendant  did  make 
some  provision  for  bis  wife  and  children,  but 
the  Jury  was  warranted  in  finding  that  the 
provision  was  not  adequate  for  tbeir  comfort 
The  wife  testified  that  from  November,  1912, 
up  to  the  date  of  this  trial,  defendant  had 
provided  about  $36  for  herself  and  chil- 
dren, and  that  he  gave  the  children  some 
clothes.  Her  brother  furnished  them  wood 
for  fuel  during  the  vrluter.  Where  the 
husband  has  willfully  deserted  his  wife  and 
children,  it  does  not  satisfy  the  law  merely 
that  he  furnished  slight  and  Inadequate  pro- 
vision for  tbeir  welfare  and  comfort  As 
before  stated,  it  Is  incumbent  upon  him,  to  the 
best  of  his  ability,  to  furnish  adequate  sup- 
port for  his  vrlfe  and  children,  and  the  fail- 
ure to  do  this  is  what  the  law  seeks  to 
punish. 

While  the  testimony  Is  meager,  on  account 
of  the  evident  desire  on  the  part  of  the  wife 
to  shield  her  erring  husband,  we  are  of  the 
opinion  that  it  is  sufficient  to  sustain  the 
charge  that  the  detendant  not  only  willfully 
deserted  his  wife  and  children,  on  account 
of  his  liaison  with  another  woman,  but  tliat 
he  willfully  neglected  to  provide  for  their 
support 

The  Judgment  is  therefore  affirmed. 


SMITH  T.  HcCOY-KESSINGER  LUMBER 
CO.  et  al. 

(Supreme  Court  of  Arkansas.     May  26,  1913.) 

1.  Chattel  Mobtoaoes  ({  18*)— Goons  Not 

IN   E.TI8TENCE. 

A  chattel  mortgage  on  lumber  to  be  man- 
ufactured in  the  future  is  valid. 

[Ed.  Note.— For  other  cases,  see  Chattel 
Mortgages,  Cent  Dig.  {J  61-66;    Dec  Dig.  i 

2.  Cbattel  Mobtoaoes  (J  47*)— Vauditt— 
Description  or  Pbopebtt. 

A  description  of  the  property  In  a  chat- 
tel mortgage  on  lumber,  50,000  feet  of  "the  last 
sawing,"  is  ambulatory,  and  renders  the  mort- 
gage void. 

[Ed.  Note. — For  other  cases,  see  Chattel 
Mortgages,  Cent  Dig.  Sg  87,  88,  96-103 ;  Dec. 
Dig.  i  47.*1 

Appeal  from  Circuit  Court  Sebastian  Coun- 
ty;   Daniel  Hon,  Judge. 

AcUon  by  J.  W.  Smith  against  the  McCoy- 
Kessinger  Lumber  Company  and  others. 
From  a  Judgment  for  defendants,  plaintiff 
appeals.    Afliruied. 
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E).  Ia  MatIo<&,  of  Van  Buren,  for  appellant 
J.  E.  London  and  C.  A.  Starblrd,  both  of 
Alma,  for  appellees. 

SMITH,  J.  The  Dyer  Trading  Oompany 
brought  suit  by  attachment  agahist  the  Mc- 
Coy-Kesslnger  Lumbe*  Company  In  the  cir- 
cuit court  of  Sebastian  county  for  the  Ft 
Smith  district  On  that  day  and  thereafter 
a  number  of  suits  were  filed  in  the  justice 
courts  against  the  Emmber  Ck)mpany,  which 
suits  were  removed  to  the  circuit  court  and 
consolidated  with  the  case  of  the  Trading 
Ck)mpany  and  tried  as  one  case.  Appellant, 
J.  W.  Smith,  filed  an  Interplea  in  the  circuit 
court,  claiming  the  lumber  attached  under 
a  chattel  mortgage  given  to  him  by  the  Mc- 
Coy-Kesslnger  Lumber  Company  prior  to  the 
commencement  of  any  of  the  suits.  Judg- 
ment was  rendered  against  appellant  dis- 
missing his  Interplea,  and  he  brings  this  ap- 
peaL 

The  property  mortgaged  to  Smith  was  de- 
scribed as  follows:  "Fifty  thousand  feet  of 
Cottonwood  lumber  of  the  last  sawing  to  in- 
clude the  following  grades:  First  and  sec- 
ond narrows;  first  and  second  wide;  nar- 
row box.  No.  1  common,  and  No.  2  common. 
To  be  kept  on  the  Frank  Wright  farm  at 
the  site  of  the  sawmill  on  Arbuckle  Island  in 
Sebastian  county.  Ark."  This  mortgage  was 
dated  the  6th  day  of  July,  1912,  and  was 
executed  to  secure  a  note  of  that  date  for 
$500,  and  the  attachments  were  levied  upon 
the  mill  on  July  27,  1912.  The  trial  below 
was  before  the  court  sitting  as  a  Jury,  and 
about  20  consolidated  cases  were  tried  as 
one,  and,  while  the  court  made  no  special 
finding  of  fact  it  did  find  against  appellant's 
interplea,  and  dismissed  it,  and  this  appeal 
is  prosecuted  from  that  judgment 

Some  questions  of  pleading  are  raised, 
which  need  not  be  considered,  under  the 
view  we  have  of  this  mortgage.  The  proof 
shows  that  there  was  lumber  upon  the  yards 
on  the  day  the  mortgage  was  given,  and  that 
the  mortgagors  continued  to  operate  the  mUl 
from  that  date  until  it  was  closed  down  by 
the  attachment,  during  all  of  which  time 
the  lumber  was  shipped  away  as  It  became 
dry  enough  to  ship.  There  was  on  the  yard 
on  July  22d  about  99,000  feet  of  lumber,  and 
between  60,000  and  60,000  on  the  day  of 
the  attachment.  Appellant  says  this  is  not 
the  case  of  a  mortgagor,  left  in  possession  of 


merchandise  which  he  bad  mortgaged  and 
was  selling  In  the  regular  course  of  business ; 
but  the  contention  Is  that  the  mortgage  con- 
veyed only  a  particular  60,000  feet,  and  that 
to  be  of  the  last  sawing,  and  that  this  was 
such  a  description  as  would  enable  third  per- 
sons, aided  by  inquiries,  which  the  instru- 
ment Itself  suggests,  to  identify  the  proper- 
ty. If  this  was  true,  the  description  would 
have  been  sufiident,  and  the  mortgage  valid. 
Gurley  v.  Davis,  39  Ark.  394;  Johnson  v. 
Grlssard,  51  Ark.  410,  11  S.  W.  585,  3  U  R. 
A.  795. 

[1]  But  this  was  not  such  a  description. 
The  fact  that  the  lumber  had  not  been  sawed 
when  the  mortgage  was  executed  is  not  con- 
trolling; for  in  the  case  of  Morton  v.  Wil- 
liamson, 72  Ark.  390,  81  S.  W.  235,  a  mortgage 
was  held  valid  where  the  property  conveyed 
was  described  as  follows:  "All  the  lumber 
and  logs  now  on  the  ground,  and  all  that 
may  be  put  on  the  grounds  and  sawed  by  us, 
until  fiuaal  settlement  of  our  account  with 
Williamson  Bros."  And  the  court  there  said: 
"The  lumber,  though  not  in  existence  when 
the  mortgage  was  executed,  was  clearly  in 
contemplation  of  the  parties  to  the  mortgage. 
Wright  V.  Bircher,  72  Mo.  179,  37  Am.  Bep. 
433.  There  Is  no  reason  for  any  dlstlnctlou 
between  a  mortgage  of  future  crops  to  be 
grown  by  the  mortgagor  and  a  mortgage  of 
lumber  to  be  manufactured  In  the  future." 
This  was  said,  notwithstanding  the  Ijict  that 
a  special  statute  gives  validity  to  mortgages 
on  future  crops.    Klrby's  Digest,  |  5405. 

[2]  But  this  mortgage  was  unlike  the  one 
In  that  case.  There  the  mortgage  covered 
all  the  lumber  sawed  up  to  a  certain  time; 
here  the  mortgage  was  "of  the  last  sawing." 
On  the  22d  of  July  there  were  99,000  feet  of 
lumber  on  the  yard  which  would  otherwise 
fill  the  description  of  this  lumber  mortgaged, 
had  the  mill  suspended  operation  that  day, 
yet  none  of  it  would  have  been  conveyed  had 
as  much  as  50,000  feet  been  sawed  there- 
after before  the  mill  was  closed  down  by  the 
attachments,  as  may,  Indeed,  have  been  the 
case. 

Such  mortgages  are  void,  because  the  de- 
scription is  ambulatory,  and  the  judgment  of 
the  circuit  court  is  accordingly  affirmed. 
Gauss  Sons  et  al.  v.  Doyle  &  Co.,  46  Ark. 
122;  Dodds  v.  Neel,  41  Ark.  70;  Krone  &  Co. 
V.  Phelps,  43  Ark.  350;  Person  v.  Wright 
&  Montgomery,  35  Ark.  169. 
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EIGHT  OF  WAY  OIL  CO.  et  aL  ▼.  GLADYS 

CITY  OIL,  GAS  &  MFG.  CO.  et  aL 

(Supreme  Court  of  Texas.    June  11,  1913.) 

1.  BAII.B0AD8  (§  69*)— Right  of  Wat— Dbbdb 

— Subsurface  Miseravb. 

Under  Rev.  St  1895,  art  4473,  providing 
that  the  right  of  way  secured  to  any  railroad 
in  the  manner  provided  by  law  (which  man- 
ner of  acquisition  is  either  an  agreement  with 
the  owner  or  condemnation  as  provided  by 
articles  4445-4447)  shall  not  be  construed  to 
include  the  fee-simple  title  to  the  land,  a  deed 
conveying  to  a  railroad  company,  for  the  pur- 
pose of  constructing,  operating,  and  maintain- 
ing its  railroad  right  of  way  over  and  upon 
the  above-described  lands,  so  long  as  the  land 
is  used  for  railroad  purposes,  does  not  grant 
subsurface  minerals,  being  limited  by  the  stat- 
ute and  the  phrase  "right  of  way. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  H  161-165;    Dec  Dig.  §  69.*] 

2.  Railroads   (S  69*)  —  Rioht  of  Wat  — 
Deeds— SuBSUHFACK  "Minerals." 

Under  a  deed  conveying  land  to  a  railroad 
company  for  a  right  of  way,  together  with  the 
right  to  take  all  timber,  earth,  stone,  and 
mineral,  the  word  "mineral"  will  be  con- 
strued on  the  theory  of  the  ejusdem  generis  to 
mean  surface  minerals,  giving  no  right  to  drill 
oil  or  gas  wells  on  the  right  of  way,  in  view 
of  Rev.  Civ.  St  1911,  art  6484,  giving  a  rail- 
road the  right  to  appropriate  either  by  deed  or 
condemnation  a  right  of  way  together  with 
timber,  earth,  stone,  or  other  material. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent    Dig.   fl   161-165;    Dec.   Dig.  §  69.* 

For  other  defiuitlons,  see  Words  and  Phrases, 
vol.  6,  pp.  4513-4516 ;    toL  8,  p.  7722.] 

8.  Mines  and  Minerals  (|  61*)— Trespass- 
Measure  OF  Damages. 

The  measure  of  damages  for  taking  oil 
from  land  through  mistake  as  to  ownership 
would  be  the  value  of  the  oil  at  the  surface 
less,  if  the  trespasser  acted  in  good  faith,  the 
cost  of  extracting ;  but,  where  the  trespasser 
neither  pleads  nor  proves  that  cost,  he  cannot 
complain  that  the  value  of  the  oil  at  the  sur- 
face was  adjudged  against  him. 

[Ed.  Note. — For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  i§  137-141;  Dec.  Dig.  | 
51.*] 

Error  to  Court  of  Civil  Appeals  of  First 
Supreme  Judicial  District 

Action  by  the  Gladys  City  OU,  Gas  &  Man- 
ufacturing Company  and  others  against  the 
Right  of  Way  Oil  Company  and  others. 
From  a  judgment  of  the  Court  of  Civil  Ap- 
peals (137  S.  W.  171)  reversing  a  Judgment 
for  defendants,  defendants  bring  error.  Af- 
firmed. 

Baker,  Botts,  Parker  &  Garwood,  of  Hous- 
ton, Wear,  Orgaln  &  Butler  and  W.  D.  Gor- 
don, all  of  Beaumont,  and  O.  S.  Parker,  of 
Los  Angeles,  Cal.,  for  plaintiffs  in  error.  D. 
Edward  Greer,  Cbenault  O'Brien,  and 
George  Chilton,  all  of  Beaumont,  for  defend- 
ants in  error. 

BROWN,  C.  J.  This  statement  will  be  suf- 
ficient for  the  decision  of  the  questions  sub- 
mitted to  this  court: 

The  plaintiffs  in  error  are  the  Right  of 
Way  Oil  Company,  the  Texas  &  New  Orleans 
Railroad  Company,  and  Oswald  8.   Parker, 


trustee.  The  Gladys  City  Oil,  Gas  &  Manu- 
facturing Company,  the  J.  M.  Guffey  Petro- 
leum Company,  and  the  Gulf  Pipe  Line  Com- 
pany are  defendants  In  error. 

We  copy  from  the  well-prepared  applica- 
tion for  writ  of  error  the  following  clear  and 
comprehensive  statement  of  the  case: 

"This  suit  was  filed  In  the  district  court 
of  Jefferson  county,  Tex.,  November  24,  1909, 
by  the  Gladys  City  Oil,  Gas  &  Manufacturing 
Company  and  J.  M.  Guffey  Petroleum  Com- 
pany, as  plaintiffs,  against  the  Right  of  Way 
Oil  Company,  Texas  &  New  Orleans  Rail- 
road Company,  the  Gulf  Pipe  Line  Company, 
and  Oswald  S.  Parker,  trustee,  being  a  suit 
by  plaintiffs  to  establish  their  ownership  and 
right  of  possession  of  a  tract  of  land  part  of 
the  John  A  Veatch  survey  In  Jefferson  cotm- 
ty,  Tex.,  and  for  the  title  and  possession  of 
all  oil  produced  therefrom,  and  for  an  in- 
junction restraining  the  defendants,  Texas 
&  New  Orleans  Railroad  Company,  Right  of 
Way  Oil  Company,  and  Oswald  S.  Parker, 
trustee,  from  drilling  oU  wells  on  said  land 
and  taking  oil  therefrom,  and  from  asserting 
any  right  or  claim  thereto,  and  against  the 
Gulf  Pipe  Line  Company  for  the  oil  taken 
from  said  land  by  the  other  defendants  and 
by  them  run  into  its  pipe  line.  Pleadings  of 
the  parties  are  volumiuous,  and  are  contain- 
ed in  transcript,  pages  2  to  40,  inclusive; 
but  It  was  alleged  by  both  plaintiffs  and 
defendants  l)elow,  and  admitted,  that  de- 
fendants below,  plaintiffs  In  error  here,  held 
under  a  deed  from  S.  H.  Veatch  to  East 
Texas  Railway  Company,  the  Texas  &  New 
Orleans  Railroad  Company  having  Stacceeded 
to  the  title  conveyed  by  said  deed  to  East 
Texas  Railway  Company,  and  having  made 
an  operating  contract  for  the  developing  of 
oil  on  the  tract  of  land  conveyed  by  said 
deed  with  Oswald  S.  Parker,  trustee,  and 
the  Bight  of  Way  Oil  Company  having  de- 
veloped oil  upon  said  land,  under  the  as- 
signment of  said  operating  contract  The 
effect  of  said  deed  Is  controlling  in  the  case ; 
plaintiffs  in  error  contending  that,  under  said 
deed,  they  have  the  right  to  develop,  take, 
and  use  oil  from  the  strip  of  land  described 
in  said  deed,  and  defendants  In  error  con- 
tending that  no  such  right  exists,  but  that 
the  title  and  right  to  said  oil  Is  In  them. 
The  facts,  as  well  as  the  pleadings,  are 
quite  fuUy  stated  In  the  opinion  filed  herein 
by  the  Court  of  Civil  Appeals,  and  will  not 
be  restated  here;  however,  the  case  depend- 
ing upon  the  meaning  of  the  deed  from  S.  H. 
Veatch  to  East  Texas  Railway  Company,  we 
deem  It  proper  to  set  same  out  In  full,  same 
being  as  follows:  'State  of  Texas,  Sabine 
County.  Know  all  men  by  these  presents: 
That  I  being  the  owner  in  fee  of  the  follow- 
ing described  tract  of  land,  lying  In  Jefferson 
county,  Texas,  to  wit:  An  equal  undivided 
one-third  of  a  tract  of  land  containing  19,- 
481,003  square  varas,  originally  granted  and 
titled  by  the  government  of  Mexico  to  John 


•Vor  otber  cases  see  same  topic  and  lectlon  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Key-No,  Series  ft  Rep'r  Indexes 
167  S.W.-47 


Digitized  by 


v^oogle 


738 


167  SOUTHWESTERN  BBPORTEK 


(Tex 


A.  Veatch  as  a  colonist  of  Zavalla's  Colony, 
near  a  place  called  Sour  Springs  in  said 
county,  and  lying  between  the  J.  W.  Bullock 
and  Pelham  Humphries  league  surreys,  ex- 
cept 177  acres  In  the  N.  W.  corner  of  said 
Veatch  survey  heretofore  conveyed  by  my 
father  John  A.  Veatch.  For  the  considera- 
tion of  one  dollar  to  me  in  band  paid,  and 
the  further  consideration  of  the  benefits  and 
advantages  that  will  accrue  to  me  by  the 
construction  of  a  railway  over  said  tract  of 
land,  have  and  do  hereby  grant,  sell  and 
convey  unto  the  E^ast  Texas  Railway  Com- 
pany, for  the  purpose  of  constructing,  operat- 
ing and  maintaining  its  railroad,  the  right  of 
way,  two  hundred  feet  in  width,  over  and 
upon  the  above-described  tract  of  land;  to- 
gether with  the  right  to  take  and  use  all 
the  timber,  earth,  stone  and  mineral  existing 
or  that  may  be  found  -within  the  right  of 
way  hereby  granted.  To  have  and  to  hold 
to  said  East  Texas  Railway  Company  and 
Its  successors,  so  long  aa  the  same  or  any 
part  thereof  may  be  occupied  and  used  for 
the  purpose  of  constructing,  operating  or 
maintaining  Its  said  railway.  In  witness 
whereof,  I  hereby  sign  my  name,  the  20th 
day  of  July,  1881.  8.  H.  Veatch.  Witness: 
James  B.  Nerrew.'  (Acknowledgment  fol- 
lows.) 

"Trial  was  had  before  the  court  without  a 
jury,  and  judgment  rendered  on  January  12, 
1910,  in  the  district  court  of  Jefferson  coun- 
ty in  favor  of  the  defendants,  who  are  plaln- 
tifTs  In  error  here,  quieting  them  In  their 
title  and  possession  of  the  200-foot  right  of 
way  strip  of  land  described  in  the  above 
deed  in  accordance  with  the  terms  thereof, 
and  establishing  their  right  to  take  and  ap- 
propriate all  of  the  minerals,  including  oil 
extracted  therefrom,  etc.  (Tr.  pp.  40  to  42.) 
Plaintiffs  in  the  court  below  appealed  to,  and 
the  judgment  of  the  trial  court  was  reversed 
by,  the  Court  of  Civil  Appeals  for  the  First 
Supreme  Judicial  District  at  Galveston,  and 
judgment  therein  rendered,  as  set  forth  on 
pages  25  to  26  in  the  opinion  of  the  Court 
of  Civil  Appeals,  as  follows,  to  wit:  'First, 
that  the  Texas  &  New  Orleans  Railway  Com- 
pany have  a  right  of  way  across  the  Veatch 
survey  of  100  feet  In  width,  except  that  part 
thereof  through  the  Gladys  City  tract,  as 
to  which  it  has  a  right  of  way  200  feet  In 
width.  Second,  that  the  Gladys  City  Oil, 
Gas  &  Manufacturing  Company  has  the  fee- 
simple  title  to  this  land,  subject  to  the  ease- 
ment, as  aforesaid,  of  the  Texas  &  New 
Orleans  Railway  Company,  so  long  as  the 
same  may  be  used  by  it  as  and  for  railway 
purposes.  Third,  that  the  Texas  &  New 
Orleans  Railway  Company  has  no  right  to 
the  oil  or  other  minerals  beneath  the  sur- 
face of  said  strip  comprising  its  right  of  way 
as  aforesaid,  nor  to  sink  wells  and  extract 
the  same,  but  that  such  oil  is  the  property 
of  the  Gladys  City  Oil,  Gas  &  Manufacturing 
Company,  and  of  Its  lessee,  the  J.  M.  Guffey 
Petroleum  Company.    Fourth,  that  the  said 


Gladys  City  Oil,  Gas  ft  Manufacturing  Com- 
pany and  the  said  J.  M.  Guffey  Petroleum 
Company  have  no  right  to  go  upon  said  right 
of  way  and  occupy  the  same,  for  the  purpose 
of  sinking  wells  and  extracting  the  oil 
Fifth,  that  the  said  appellants  recover  of 
the  appellees  the  value  as  found  by  the  trial 
court  of  the  oil  extracted  by  the  Right  of 
Way  Oil  Company  through  the  well  bored  by 
it  on  the  right  of  way  aforesaid.  And,  sixth, 
that  the  Gulf  Pipe  Line  Company  have  judg- 
ment over  against  the  Right  of  Way  Oil 
Company  for  whatever  amount  it  may  be 
required  to  pay  under  judgment  against  it 
Let  the  judgement  be  so  entered.  Reversed 
and  rendered.  [Signed]  Reese,  Associate 
Justice.' 

"Motion  for  a  rehearing  was  duly  filed  in 
said  court  by  the  appellees  therein,  who  are 
plaintiffs  in  error  here,  which  motion  was 
overruled  by  said  Court  of  Civil  Appeals  on, 
to  wit.  May  4,  1911. 

"First  Ground  of  Error. 

"The  Honorable  Court  of  Civil  Appeals 
erred,  to  the  prejudice  of  appellees,  in  bds- 
tainiug  the  first  assignment  of  error  of  ap- 
pellants, and  in  holding,  in  effect,  that  the 
deed  from  S.  H.  Veatch  to  East  Texas  Rail- 
way Company  set  out  in  that  court's  findings 
of  fact,  on  page  7  of  its  opinion,  granted 
merely, a  right  of  way  for  railroad  purimses. 
and  did  not  convey  any  right  to  take  and  use 
oil  or  other  minerals  within  said  right  of 
way  and  beneath  its  surface,  and  in  the 
adoption  and  application  of  the  principles  of 
law  upon  which  such  conclusion  is  based, 
same  being  the  principal  issue  in  this  case, 
and  embodied  particularly  in  that  part  of 
said  court's  opinion  found  on  pages  12  to  19, 
inclusive." 

The  following  artldes  of  the  Revised 
Statutes  of  1895  are  in  these  words: 

"Art  4445.  If  any  railroad  corporation 
shall  at  any  time  be  unable  to  agree  with 
the  owner  for  the  purchase  of  any  real  es- 
tate or  the  material  thereon  required  for 
the  purposes  of  Its  incorporation  or  the 
transaction  of  its  business,  for  its  depots, 
station  buildings,  machine  and  repair  shops, 
or  for  the  right  of  way,  or  any  other  lawful 
purpose  connected  with  or  necessary  to  the 
building,  operating  or  running  its  road,  such 
corporation  may  acquire  such  property  In 
the  manner  provided  in  this  chapter. 

"Art  4440.  No  railroad  company  shall 
enter  upon,  except  for  a  lineal  survey,  any 
real  estate  whatever,  the  same  being  private 
property,  for  the  purpose  of  taking  and  con- 
demning the  same  or  any  material  thereon, 
for  any  purpose  whatever,  until  the  said 
company  shall  agree  with  and  pay  the  owner 
thereof  all  damages  that  may  be  caused  to 
the  lands  and  property  of  said  owner  by  the 
condemnation  of  said  real  estate  and  prop- 
erty, and  by  the  construction  of  such  road." 

Article  4447  provides  the  procedure  for 
condemnation.     It   wUl   be   seen,  however, 
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tbat  the  Initiative  Is  placed  upon  the  corpo- 
ration and  tbe  manner  prescribed  by  law 
Is  an  agreement  with  tlie  owner,  which  nec- 
essarily means  that  the  law  requires  the 
corporation  to  proceed  by  offer  to  agree  up- 
on and  pay  the  damages,  and,  tf  the  parties 
cannot  agree,  then  condemnation  may  be 
resorted  to. 

We  copy  article  4473:  "The  right  of  way 
secured  or  to  be  secured  to  any  railroad  com- 
pany in  this  state,  in  the  manner  provided 
by  law,  shall  not  be  so  construed  as  to  in- 
clude the  fee-simple  estate  in  lands,  .either 
public  or  private,  nor  shall  the  same  be  lost 
by  the  forfeiture  or  expiration  of  the  char- 
ter, but  shall  remain  subject  to  an  extension 
of  the  charter  or  the  grant  of  a  new  charter 
over  the  same  way  without  a  new  condemna- 
tion." 

"The  manner  provided  by  law"  la  either 
by  agreement  with  the  owner  or  condemna- 
tion; therefore,  if  the  owner  by  agreement 
conveys  the  "right  of  way,"  it  is  secured  to 
the  railroad  company  in  the  manner  provid- 
ed by  law  and  will  be  governed  by  the  stat- 
ute, and  cannot  be  construed  to  confer  a 
fee-simple  title  to  the  land. 

There  are  but  these  questions  presented: 
(1)  Did  the  deed  convey  the  railroad  com- 
pany the  oil  beneath  the  surface?  (2)  If 
plaintiff  is  entitled  to  recover  for  the  oil 
taken  from  the  ground,  did  the  court  err  in 
giving  Judgment  for  the  value  of  the  oil 
after  it  was  delivered  from  the  well,  or 
should  the  cost  of  producing  it  have  been 
deducted? 

[1]  The  granting  clause  of  the  deed  reads, 
"have  and  do  hereby  grant,  sell  and  convey 
unto  the  East  Texas  Railway  Company,  for 
the  purpose  of  constructing,  operating  and 
maintaining  its  railroad,  the  right  of  way, 
two  hundred  feet  In  width,  over  and  upon 
the  above-described  tract  of  land."  The  in- 
terest granted  in  the  land  Is  the  right  of 
vsay.  What  right  did  the  railroad  company 
acquire?  As  we  have  seen,  by  the  use  of 
the  terms,  "right  of  way,"  a  "grant  of  the 
right  of  way,"  the  company  did  not  acquire 
the  fee  in  the  land.  It  got  but  an  easement, 
which  would  have  been  the  effect  of  the  deed 
Independently  of  article  4473,  copied  above. 
In  Calcasieu  Lumber  Co.  v.  Harris,  77  Tex. 
23,  13  8.  W.  455,  this  court  said:  "When, 
therefore,  the  railroad  company  under  its 
charter  and  the  promoter  of  the  private  rail- 
road under  the  act  of  1832  were  authorized 
to  take  private  property  for  the  use  of  their 
roads,  the  rights  they  acquired  were  a  right 
of  way  and  facilities  necessary  to  the  efficient 
use  of  that  right.  They  were  not  empower- 
ed to  use  the  exclusive  right  of  way  granted 
to  each  for  any  other  Independent  puriMse 
than  that  for  which  it  was  granted.  The  fee 
remained  in  the  private  owner,  and  outside 
of  the  authorized  use,  which  must  be  public 
or  incidental  to  the  public  use,  the  proprie- 
tary right  l8  In  the  original  owner.    *    *    • 


The  words  'right  of  way,'  If  not  defined,  are 
expressive  of  the  very  nature  of  the  right 
ordinarily  held  by  railway  companies  in  the 
lands  over  which  their  roads  run;  a  right 
to  use  the  land  only  for  railway  purposes; 
an  easement"  The  extract  clearly  defines 
the  terms  "right  of  way,"  which  is  but  an 
easement  in  the  land.  The  authorities  are 
unanimous  on  this  proposition.  3  Elliott  on 
H.  R.  §  938;  Stuyvesant  v.  Woodruff,  21  N. 
J.  Law,  133,  57  Am.  Dec.  156;  Olive  v.  Sabine 
&  E.  T.  Ry.  Co.,  11  Tex.  Civ.  App.  208,  33 
S.  W.  139.  All  authorities  agree  that  the 
grant  of  a  "right  of  way"  confers  only  an 
easement  in  the  land.  But  laud  to  be  used 
as  a  right  of  way  may  be  conveyed  in  fee; 
therefore  the  character  of  the  title  conveyed 
must  be  determined  by  the  words  used  and 
the  attending  facts  and  circumstances. 

Under  article  6484,  Revised  Statutes  1911 
(article  4425,  R.  S.  1895),  a  railroad  company 
might  appropriate  for  right  of  way  not  ex- 
ceeding 200  feet  in  width,  of  any  tract  of 
land,  and  might  appropriate  the  timber, 
earth,  stone,  or  other  materials  on  adjoining 
lands.  The  same  effect  is  given  by  the 
statute  whether  the  land  be  condemned  or 
conveyed  by  deed,  and  in  neither  case  Is  the 
"right  of  way"  over  the  land  to  t>e  so  con- 
strued as  to  secure  the  fee-simple  estate 
in  the  lands  either  "public  or  private."  Ar- 
ticle 6532,  R.  S.  1911.  Thus  it  is  by  statute 
declared  that  the  railroad  company  by  con- 
demnation could  have  acquired  all  that  this 
deed  expresses,  except  what  might  be  derived 
from  the  word  "mineral."  It  Is  significant 
and  tends  to  show  that  the  deed  was  intend- 
ed to  take  the  place  and  have  the  effect  of 
condemnation  conferring  the  same  rights  un- 
der like  limitations.  The  term  "right  of 
way"  has  a  definite  meaning  which  is  clear- 
ly expressed  by  Chief  Justice  Stayton  in 
Calcasieu  Lumber  Co.  v.  Harris,  supra. 

[2]  If  the  word  "mineral"  be  omitted 
from  the  deed,  there  could  he  no  doubt  that 
It  vested  In  the  railroad  company  only  an 
easement  which  vould  not  include  the  min- 
eral— oil  beneath  the  surface.  We  must 
therefore  inquire  as  to  the  proper  construc- 
tion of  the  clause  with  that  word  in  Its  con- 
nection with  the  other  language.  The  inten- 
tion of  the  grantor  must  prevail,  for  which 
we  must  seek  in  tl)e  language  used  by  blm, 
with  any  light  which  may  be  shed,  upon  the 
terms  used  by  a  full  consideration  of  the 
entire  transaction  as  shown  by  the  attend- 
ing facts,  giving  to  the  language  the  con- 
struction most  favorable  to  the  grantee.  We 
concede  this  in  the  present  case  for  the  sake 
of  this  argument,  but  we  are  doubtful  of 
the  correctness  of  its  application  under  the 
facts  in  tills  record. 

The  rule  of  construction,  "ejusdem  gener- 
is," is  thus  stated:  "General  words  follow- 
ing particular  words  will  not  Inalude  things 
of  a  superior  class."  There  Is  this  further 
restriction  of  general  words  following  par- 
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ticular  words,  thitt  the  general  words  will 
uot  Include  any  of  a  class  superior  to  that 
to  which  the  particular  words  belong. 

The  sole  reliance  of  the  railroad  company 
and  the  defendant  in  error  for  title  to  the 
oil  is  in  the  use  of  the  words,  "and  mineral." 
The  particulax  words,  "timber,  earth,  stone," 
designate  the  most  common  minerals,  and 
are  followed  by  the  general  woixl,  "mineral," 
and  the  latter  word  should  be  applied  to 
the  same  class ;  that  Is,  such  as  may  be  found 
upon  or  near  the  surface,  as  gravel  and  the 
like.  It  is  contrary  to  all  precedent  to  give 
it  the  effect  to  include  the  superior  class, 
"mineral  oil,"  '^hich  is  to  be  found  at  great 
depth  and  is  of  much  greater  value. 

That  construction  is  made  more  certain 
by  the  purpose  for  which  the  grant  was  made, 
which  is  thus  expressed:  "For  the  purpose 
of  constructing,  operating  and  maintaining 
its  railroad,  the  right  of  way,  two  hundred 
feet  In  width,  over  and  upon  the  above-de- 
scribed tract  of  land ;  together  with  the  right 
to  take  and  use  all  the  timber,  earth,  stone 
and  mlueral  existing  or  that  may  be  found 
within  the  right  of  way  hereby  granted." 
The  "timber,  earth  and  etone"  would  be  use- 
ful in  constructing,  operating,  and  main- 
taining the  railroad,  and  the  "mineral,"  be- 
ing given  for  the  same  purpose,  must  be  con- 
strued to  include  only  the  same  class,  and 
cannot  possibly  mean  petroleum  oil. 

[S]  We  conclude  that  the  Court  of  CSvll 
Appeals  properly  rendered  Judgment  for  the 
Gladys  City  Oil,  Gas  &  Manufacturing  Com- 
pany. 

It  is  claimed  by  the  plaintifTs  in  error  that 
the  burden  was  upon  the  plaintiffs  to  prove 
the  cost  of  bringing  the  oil  to  the  surface 
in  order  to  establish  the  sum  for  which  they 
were  entitled  to  Judgment  This  is  an  in- 
genious argument,  but  not  sound.  If  it  were 
the  law  that  the  plaintiff  in  such  case  was 
entitled  to  recover  only  the  value  of  the  oil 
less  the  cost  of  producing  It,  there  would 
be  more  force  in  the  contention.  But  the 
law  is  that  the  owner  of  the  soli  owned  the 
oil  beneath  the  surface  as  a  part  of  the  land, 
and  his  title  was  made  more  definite  when 
the  oil  was  lifted  to  the  surface.  Bender  v. 
Brooks,  103  Tex.  329,  127  S.  W.  168,  Ann. 
Cas.  1913A,  559. 

If,  however,  the  person  who  produced  the 
oil  acted  in  good  faith,  he  would  be  entitled 
to  have  deducted  the  cost  of  bringing  it  to 
the  surface  and  to  the  market.  The  conten- 
tion of  plaintiff  in  error  is  in  effect  that  the 
owner  must  concede  the  good  faith  of  the 
trespasser  and  prove  that  which  is  known 
only  to  his  adversary,  the  cost  of  producing 
the  oil.  The  contention  is  unsound.  In  the 
case  dted  above  this  court  said:  "The  law 
win  determine  the  rights  of  the  parties,  but 
equity  will  adjust  the  account  between  them 
upon  the  doctrine  which  applies  to  Innocent 
purchasers  in  good  faith  who  make  improve- 
ments upon  land   which  add   to  its  value. 


The  owner  gets  his  property,  and  the  inno- 
cent occupant  Is  remunerated  for  his  labor 
and  money  expended  In  making  the  Improve- 
ments." 

There  was  neither  pleading  nor  evidence 
to  authorize  the  court  to  deduct  the  cost  of 
bringing  the  oil  to  market;  therefore  the 
Court  of  Civil  Appeals  did  not  err  in  render- 
ing Judgment  for  the  sum  that  defendant  re- 
ceived by  the  sale  of  the  oil,  and  the  Judg- 
ment of  the  Court  of  Civil  Appeals  is  af- 
iirmed. 


SMITH  et  aL  v.  WORTHAM,  Secretary  of 

State. 

(Supreme  Court  of  Texas.    Jane  11,  1913.) 

1.  Mandamus  (8  10*)— Secbetabt  of  State- 
Existence  OF  Leoai.  Right. 

Courts  will  not  control  the  Secretary  of 
State  in  rejecting  a  corporate  charter  because 
its  purpose  clause  is  not  justified  unless  the 
purpose  named  is  clearly  authorized  by  law. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  f  37;   Dec  Dig.  i  10.*] 

2.  cokpobations  (i  14*)  —  pubposes  fob 
Which  Fobued  —  Automobile  Club  — 
"Otiucb  Innocent  Sports." 

Under  Rev.  Civ.  St  1911,  art  1121,  subd. 
36,  permitting  the  formation  of  bicycle  clutis 
and  "otlier  innocent  sports,"  a  corporate  char- 
ter naming  in  its  purpose  clause  an  automobile 
club,  the  purpose  and  object  of  which  shall  be 
to  promote  innocent  sports  by  means  of  automo- 
biles, is  insufficient  since  a  definite  innocent 
sport  muat  be  named,  which  the  charter  doea 
not  dA. 

[EM.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  {{  1^22;    Dec.  Dig.  f  14.*] 

3.  Cobpobations  (J  14*)  —  Constbuction  — 
Ejusdem  Genesis  —  "Otheb  Innocent 
Spobts." 

Under  Rev.  Civ.  St  1911,  art  1121,  subd. 
36,  permitting  the  formation  of  corporations 
for  bicj'cle  clubs  and  "other  innocent  sports," 
the  rule  of  ejusdem  generis  does  not  apply, 
since  the  term  "bicycle  clubs"  was  used  In 
the  sense  of  a  distinct  and  individual  innocent 
sport,  complete  within  itself  and  separate  in  its 
identity. 

[Ed.  Note. — ^For  other  cases,  see  Corporations, 
Cent  Dig.  li  16-22;  Dec.  Dig.  {  14.*] 

4.  Constitutional  Law  ({  62*)  — Delega- 
tion OF  Po  web— Secbetabt  of  State. 

Rev.  Civ.  St.  1011,  art  1121,  subd.  36. 
permitting  the  formation  of  corporations  for 
bicycle  clubs  and  "other  innocent  sports,"  is 
not  invalid  because  delegating  by  the  quoted 
clause  legislative  power  to  the  Secretary  of 
State  to  determine  what  corporations  may  be 
formed. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al  Law,  Cent   Dig.   {{  04-102 ;    Dec.   Dig.  I 

Hawkins,  J.,  dissenting. 

Original  petition  for  mandamus  by  F.  M. 
Smith  and  others  against  John  L.  Wortham, 
Secretary  of  State.    Petition  denied. 

Leake  &  Henry,  of  Dallas,  and  W.  F.  Ram- 
sey, of  Austin,  for  relators.  B.  F.  Looney, 
Atty.  Gen.,  and  O.  M.  Cureton,  Asst  At^. 
Gen.,  for  respondent 

PHILLIPS,  J.  This  la  a  proceeding  to 
compel  the  respondent  to  approve  the  appll- 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Ker-No.  Series  *  Rep'r  Indez« 
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cation  for  a  corporate  charter  of  the  Dallas 
Automobile  Olub  Building  Association.  The 
proposed  charter  states  the  following  as  the 
purpose  for  which  the  corporation  is  to  be 
formed:  "To  support  and  maintain  an  au- 
tomobile club,  the  purpose  and  object  of 
which  shall  be  to  promote  innocent  sport  by 
means  of  automobiles."  The  relators  con- 
tend that  with  this  designation  of  its  pur- 
pose they  are  entitled  to  form  the  corpora- 
tion under  subdivision  36,  art  1121,  Revised 
Statutes  1911,  which  authorizes  the  forma- 
tion of  corporations  for  the  purpose:  "To 
support  and  maintain  bicycle  clubs,  and  other 
innocent  sports."  The  respondent  refused  to 
approve  and  file  the  charter,  and  now  resists 
the  application  for  a  mandamus  upon  the 
following  grounds : 

(1)  That  the  rule  of  ejusdem  generis  should 
be  applied  in  the  construction  of  subdivi- 
sion 36  of  article  1121,  under  which  the  mean- 
ing of  the  general  words,  "and  other  inno- 
cent sports,"  is  restricted  by  the  particular 
designation  of  "bicycle  clubs"  ;  that  accord- 
ingly the  general  words  of  the  clause  may  be 
availed  of  for  the  formation  of  corporations 
for  the  purpose  of  supporting  and  maintain- 
ing only  such  innocent  sports  as  may  be  in- 
dulged in  by  the  use  of  instrumentalities  per- 
forming substantially  the  same  office  as  bi- 
cycles; and  that  automobiles  are  not  with- 
in such  class. 

(2)  Ttiat  if  this  rule  of  construction  he  not 
applied,  80  much  of  the  subdivision  as  au- 
thorizes the  formation  of  corporations  other 
than  for  the  purpose  of  supporting  and  main- 
taining bicycle  clubs  is  unconstitutional  as 
a  delegation  to  the  Secretary  of  State  of 
legislative  authority  in  the  right  to  deter- 
mine what  are  innocent  sports. 

(3)  That  the  purpose  of  the  corporation  is 
not  suffldently  stated  to  enable  him  to  deter- 
mine whether  that  which  it  proposes  to  sup- 
port and  maintain  Is  an  innocent  sport.  In 
this  connection  the  respondent  admits  in  his 
answer  "that  any  innocent  sport  Indulged  in 
by  means  of  an  automobile  would,  in  his 
opinion,  if  it  be  held  by  this  court  that  he 
is  bound  in  law  to  pass  upon  such  question, 
be  an  innocent  sport"  This  admits,  how- 
ever, only  that  which  would  necessarily  be 
true  under  the  premise  stated,  and  is  there- 
fore of  no  force  as  an  aid  in  the  determlna- 
tiou  of  the  question  presented. 

[1]  The  authority  of  this  court  to  compel 
by  mandamus  the  performance  by  the  Secre- 
tary of  State  of  an  ofllclal  act  exists  only  in 
those  instances  where  he  Is  under  a  clear 
legal  duty  to  perform  the  particular  act. 
Judicial  revision  of  his  action  in  rejecting 
a  charter  of  a  corporation  tendered  him  for 
approval  on  account  of  its  purpose  clause  is 
not  Justified  unless  the  purpose  named  is 
clearly  authorized  by  law. 

[2]  The  obvious  intention  of  the  Legisla- 
ture in  the  enactment  of  subdivision  36  of 
article  1121  was  to  provide  for  the  formation 
of  corporations  for  the  purpose  of  support- 


ing and  maintaining  those  certain  sports  com- 
monly recognized  and  classed  as  "Innocent 
sports."  No  attempt  was  made  to  designate 
all  of  them  by  name,  but  in  the  language  em- 
ployed there  is  a  clearly  expressed  recogni- 
tion of  their  several  kinds  and  individual 
existence  as  forms  of  amusement  or  recrea- 
tion. This  is  manifest,  since  the  purpose 
authorized  is  not  the  support  and  mainte- 
nance of  innocent  sport  in  the  abstract.  If 
the  clause  were  couched  in  such  terms  and 
simply  read  "to  support  and  maintain  inno- 
cent sport,"  it  would  exclude  the  idea  of 
any  need  of  further  particularization  either 
in  respect  to  the  means  to  be  used  or  the 
distinctive  sport  intended,  and  the  phrase 
would  itself  suffice  as  the  purpose  clause  of 
such  a  corporation.  Under  such  a  statute 
the  charter  in  question  would  undoubtedly  be 
sufficient  Instead,  however,  of  dealing  with 
the  subject  in  this  way  as  it  might  have  done 
vrlth  the  same  general  end  in  view,  the  struc- 
ture and  terms  of  the  subdivision  plainly  in- 
dicate that  the  Legislature  had  distinct 
sports  in  mind  in  its  enactment  and  framed 
it  accordingly.  Proof  of  this  lies  in  the  use 
of  the  term  "bicycle  clubs"  clearly  in  the 
sense  of  a  definite  innocent  sport  The  lan- 
guage is  not  apt,  but  it  could  have  been  used 
in  no  other  sense,  since  the  general  words 
"and  other  innocent  sports,"  which  immedi- 
ately follow,  necessarily  impose  such  char- 
acterization upon  it  The  phrase  "and  other 
innocent  sports"  could  only  imply  a  preceding 
designation  by  name  of  some  one  or  more 
innocent  sports.  The  effect  of  this  phrase 
is  the  same  as  though,  for  illustration,  in- 
stead of  the  term  "bicycle  clubs"  being  used, 
some  well-recognized  innocent  sport,  such  as 
baseball,  had  been  named  and  the  entire 
clause  had  read :  "To  support  and  maintain 
baseball,  and  other  innocent  sports."  With 
a  term  thus  used  in  the  opening  words  of  the 
subdivision  in  the  sense  of  a  specification  of 
a  particular  innocent  sport,  for  the  support 
and  maintenance  of  which  corporations  may 
be  formed,  the  general  words  "and  other 
Innocent  sports"  can  be  logically  construed 
only  as  having  reference  to  other  particular 
or  individual  innocent  sports  and  as  intend- 
ing a  designation  by  name  of  the  sport  or 
sports  contemplated.  In  the  charter  of  any 
corporation  formed  under  their  authority. 
The  result  of  any  other  construction  is  to 
deny  them  effect  That  they  cannot  them- 
selves be  sensibly  employed  for  the  purpose 
clause  of  a  corporation,  as  the  general  words 
of  certain  other  subdivisions  of  the  statute 
may  be,  is  manifest  Unless,  therefore,  they 
have  reference  to  definite  innocent  sports, 
they  perform  no  service  in  the  statute.  The 
purpose  clause  of  the  charter  in  question 
designates  nothing  that  is  recognized  or  can 
be  classed  as  an  innocent  sport  and  makes 
no  attempt  to  do  so,  and  we  are  accordingly 
without  authority  to  revise  the  respondent's 
action  in  refusing  to  approve  the  charter. 
[3,4]  We  do  not  agree  with  the  respond- 
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ent'8  contention  that  the  doctrine  of  ejusdem 
generis  should  be  applied  in  the  construction 
of  tbla  subdivision  of  the  statute.  It  has  no 
application  where  the  specific  words  exhaust 
the  class  of  objects  referred  to,  whereby  the 
general  words  must  bear  a  different  mean- 
ing or  be  denied  effect  Our  view  is,  as  above 
stated,  that  the  term  "bicycle  clubs"  was  used 
in  the  sense  of  a  distinct  and  individual  inno- 
cent sport,  complete  within  itself  and  separate 
in  its  identity.  It  therefore  gives  no  color 
to  the  general  words  of  the  (dause  which 
refer  to  other  innocent  sports  equally  dis- 
tinctive and  individual  in  their  nature.  Nei- 
ther do  we  regard  the  clause  as  In  any  sense 
involving  an  attempt  to  confer  legislative  au- 
thority upon  the  Secretary  of  State. 
The  mandamus  Is  refused. 

HAWKINS,  J.  (dissenting).  Stating  the 
proposition  in  different  order  and  words,  the 
majority  opinion  in  this  case  holds,  substan- 
tially : 

(1)  That  unless  the  purpose  set  forth  in 
the  proilosed  articles  of  incorporation  or 
charter  Is  clearly  one  which  is  authorized  by 
law  we  are  without  authority  to  compel  the 
Secretary  of  State  to  file  It  In  that  state- 
ment of  the  law  I  heartily  concur. 

(2)  That  subdivision  36  of  our  general  in- 
corporation law,  Revised  Statutes,  art  1121, 
which  authorizes  the  creation  of  corporations 
"to  support  and  maintain  bicycle  clubs,  and 
other  innocent  sports,"  does  not  attempt  to 
confer  legislative  authority  upon  the  Secre- 
tary of  State.  In  that  conclusion,  also,  I 
concur. 

(3)  That  the  doctrine  of  ejusdem  generis 
does  not  apply  to  said  subdivision  36 ;  or,  in 
other  words,  that  the  clause  "other  innocent 
sports,"  as  used  in  the  statute  should  not 
be  restricted  to  innocent  sports  produced 
or  Indulged  in  by  means  of  a  mechanical 
agency  belonging  to  the  same  genua  or  class 
as  bicycles.  In  that  conclusion,  also,  I 
heartily  concur,  for  the  reason  so  clear- 
ly stated  in  the  majority  opinion,  and  also 
for  other  reasons  which  involve  the  well- 
known  origin  and  historical  application  of 
the  rule  of  ejusdem  generis. 

(4)  That  nevertheless  the  "purpose"  of  the 
proposed  corporation,  which  the  proposed 
charter  declares  shall  be  "to  support  and 
maintain  an  automobile  club,  the  purpose 
and  object  of  which  shall  be  to  promote  in- 
nocent sport  by  means  of  automobiles,"  Is 
not  set  forth  in  said  charter  with  sufSclent 
particularity  or  certainty  to  enable  the  Sec- 
retary of  State  to  determine  what  the  cor- 
poration is  to  do,  or  whether  that  which  such 
corporation  is  to  support  and  maintain  is 
or  is  not  an  innocent  sport  In  that  conclu- 
sion of  my  Associates  I  cannot  concur. 

Revised  Statutes,  art  1122,  provides:  "A 
charter  must  be  prepared  setting  forth:  (1) 
The  name  of  the  corporation.  (2)  The  pur- 
pose for  which  It  la  formed." 


So  the  real  question  Is  as  to  the  proper 
construction  of  this  subdivision  2. 

Section  3  of  the  Final  Title  of  our  Revised 
Statutes  declares  that  their  provisions  "shall 
be  liberally  construed  with  a  view  to  effect 
their  objects  and  to  promote  justice." 

It  is  generally  held  by  courts  and  by  text- 
writers  that  a  substantial  compliance  with 
general  incorporation  acts,  and  particularly 
with  provisions  thereof  requiring  that  the 
charters  shall  state  the  "purpose"  of  the  pro- 
posed corporation,  is  all  that  is  necessary; 
and  especially  is  this  true  as  to  corporations 
which  are  not  formed  for  profit  So  I  think 
that  fair  and  reasonable  rather  than  a  harsh 
and  rigorous  interpretation  and  construction 
should  be  given  to  this  word  "purpose,"  and 
thus  conclude  that  the  purpose  clause  of  the 
proposed  charter  substantially  meets  the  re- 
quirements of  law;  while  my  Associates,  In 
determining  the  force  and  meaning  of  the 
word  "purpose,"  resort  to  what  seems  to  me 
to  be  a  very  strict  and  entirely  too  technical 
rule  of  construction,  and  thus  they  conclude 
that  the  purpose  clause  of  said  charter  is  not 
sufficiently  specific  to  meet  the  demands  of 
said  subdivision. 

The  statutory  requirement  that  the  "pur- 
pose" of  the  corporation  shall  be  stated  tn  its 
charter  was  intended  for  the  protection  of 
the  Incorporators  and  stockholders,  and  the 
public,  in  order  that  they  may  be  advised  as 
to  the  character  of  Its  corporate  activities, 
and  to  enable  the  state,  through  its  proper 
officers,  to  collect  proper  filing  fees  and  fran- 
chise taxes,  and  to  supervise  and  control  the 
use  and  to  punish  the  nonuse  of  its  franchise 
to  dp.  All  of  these  purposes  are  sut&cientiy 
subserved  and  conserved,  it  seems  to  me,  by 
the  purpose  clause  which  Is  set  out  In  the 
charter  before  us.  It  expressly  declares,  in 
effect  that  the  purpose  of  the  proposed  cor- 
poration shall  be  to  support  and  maintain 
an  automobile  club ;  that  the  purpose  and  ob- 
ject of  such  club  shall  be  to  promote  sport; 
that  such  sport  shall  be  limited  to  such  aa 
may  be  produced  or  Indulged  in  by  means  of 
automobiles,  and  shall  be  further  restricted 
to  sport  which  is  innocent  The  very  fact 
that  the  contemplated  sport  is  to  be  by  means 
of  automobiles  only  sufficiently  differentiates 
this  proposed  corporation  from  any  wliicb 
might  legally  be  created  under  the  clause  "to 
support  and  maintain  bicycle  clubs" ;  and  the 
fact  that  the  purpose  and  object  of  such  pro- 
posed automobile  club  is  "to  promote  Inno- 
cent sport"  sufficiently  Indicates  that  the 
charter  Is  based  upon  the  concluding  clause 
of  said  subdivision  36. 

The  word  "innocent"  as  applied  to  sports 
has  a  well-known  and  general  signification. 
"Iimocent"  means  "lawful;  permitted;  as, 
an  innocent  trade."  Webster's  New  Interna- 
tional Dictionary.  It  means  "free  from  le- 
gal or  specific  or  moral  wrong."  Century 
Dictionary.  Said  subdivision  36  is  somewhat 
confusing,  in  that  It  treats  in  the  same  way 
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"bicycle  dubs,"  which  expression  conTeys  a 
concrete  idea,  and  "other  innocent  sports," 
wtdch  expression  carries  an  abstract  idea. 
But  the  "club"  idea  seems  to  have  been  prom- 
inent in  the  legislative  mind  in  connection 
with  "innocent  sports,"  and  I  tMnk  that  sub- 
dlvision  36  should  be  construed  Just  as  if 
it  read:  "To  support  and  maintain  bicycle 
clubs  for  innocent  bicycle  sports  and  other 
clubs  for  other  innocent  sports." 

The  majority  opinion  concedes  that  there 
are  "certain  sports  commonly  recognized  and 
classed  as  innocent  sports,"  and  that  "the  ob- 
vious Intention  of  the  Legislature  In  the  en- 
actment of  subdivision  36  of  article  1121  was 
to  provide  for  the  formation  of  corporations 
for  the  purpose  of  supporting  and  maintain- 
ing" them.  It  also  concedes,  in  effect,  that 
subdivision  36  should  be  construed  Just  as  if 
it  read:  "To  support  and  maintain  bicycle 
sports  and  other  innocent  sports."  But  the 
denial  by  the  majority  of  this  court  of  the 
writ  of  mandamus  in  this  case  is  based,  as 
I  understand  their  opinion,  upbn  the  failure 
of  the  proi)osed  charter  to  make  "a  designa- 
tion by  name  of  the  sport  or  sports  contem- 
plated in  the  charter."  I  think  that  view  of 
the  matter  leaves  out  of  consideration  the 
fact  that  the  purpose  clause  in  the  charter 
does  practically  make  a  designation  by  name 
of  the  proposed  sport,  to  wit,  automobile 
sport 

Under  the  proposed  charter  any  and  all 
automobile  sports  which  are  innocent  are 
within  the  statutory  and  charter  powers  of 
the  proposed  corporation;  while  all  sports 
produced  otherwise  than  by  means  of  auto- 
mobiles, and  even  all  automobile  sports  which 
are  not  "innocent,"  if  such  there  be,  are 
barred  by  the  statute  and  by  the  charter  as 
welL  In  the  absence  of  a  statute  calling  ex- 
pressly for  a  more  specific  statement  of  the 
corporate  purposes  in  the  charter,  why 
should  one  be  demanded  as  a  condition  pre- 
cedent to  filing  the  charter? 

Is  not  "automobile  sport"  as  definitely  "a 
designation  by  name"  as  is  "bicycle  sport"? 
I  think  it  is.  And  it  seems  to  me  to  involve 
a  strained  and  very  technical  construction 
to  hold  (.as  I  understand  my  Associates  do) 
that  in  order  to  come  within  the  law  It  is 
necessary  for  a  charter,  under  the  "other 
innocent  sports"  clause  of  said  subdivision 
36,  to  go  further  and  specifically  designate, 
by  some  additional  name  or  names,  the  par- 
ticular kind  or  kinds  of  innocent  automobile 
sports  which  the  corporation  proposes  to  pro- 
mote; as,  for  instance,  "automobile  racing." 
I  cannot  believe  that  our  statute  in  its  pres- 
ent form  makes  so  rigid  and  drastic  a  re- 
quirement After  a  diligent  and  painstaking 
search  which  has  embraced  all  accessible  au- 
thorities, I  am  unable  to  find  that  any  court 
or  text-writer  in  the  United  States  has  ever 
before  held  that  a  general  Incorporation  law 
should  be  construed  so  strictly;  and  no  such 
authority  has  been  cited  in  the  exhaustive 


brief  of  the  Attorney  General,  or  In  the  argn- 
ment  at  bar,  or  in  the  majority  opinion. 

There  is  another  view  of  this  matter  which 
tends  to  confirm  my  conclusion  as  to  the 
proper  disposition  of  this  case,  and  that  is 
the  construction  which  the  Secretary  of  Stajte 
who  was  in  office  when  our  general  Incorpo- 
ration act  first  became  a  law,  and  his  suc- 
cessors in  ofllce  for  more  than  a  generation 
have  placed  upon  it  Not  all,  by  any  means, 
but  several  subdivisions  of  said  statute  are 
couched  in  language  which,  it  seems  to  me, 
was  intended,  and  should  be  permitted,  to 
serve  as  suiBdent  expressions  of  corporate 
"purpose";  for  instance,  subdivision  24, 
which  reads  thus:  "The  purchase  and  sale 
of  goods,  wares  and  merchandise,"  etc.  So 
far  as  I  am  advised,  such  has  been  the  uni- 
form rule  of  construction  and  the  custom  of 
that  office  with  regard  to  various  such  sub- 
divisions of  said  statute,  including  subdivi- 
sion 36.  Have  all  such  charters,  many  of 
which  are  still  active,  been  linprovidently  Is- 
sued, and  should  they,  for  that  rea.son,  be 
canceled  in  suits  by  the  state? 

In  G.,  H.  &  S.  A,  By.  Co.  v.  State,  81  Tex. 
602,  17  S.  W.  74,  this  court,  speaking  through 
Mr.  Associate  Justice  Gaines,  afterward  its 
distinguished  Chief  Justice,  said:  "We  rec- 
ognize the  rule  that  in  cases  of  doubt  the 
contemporaneous  construction  of  any  depart- 
ment of  the  government  is  entitled  to  great 
weight,  and  is  sometimes  given  a  controlling 
influence." 

In  ToUeson  v.  Bogan,  96  Tex.  432,  73  S.  W. 
624,  this  court,  speaking  through  Mr.  Associ- 
ate Justice  Williams,  said  of  a  construction 
which  the  head  of  another  executive  depart- 
ment had  placed  upon  a  certain  statute: 
"While,  as  this  court  has  frequently  held,  ac- 
tions of  such  officers  in  plain  opposition  to 
law  cannot  be  upheld,  it  is  equally  true  that 
they  are  entitled  to  great  weight  in  determin- 
ing the  true  construction  of  doubtful  and  in- 
definite regulations  made  for  their  guidance." 

"The  construction  given  to  a  statute  by  the 
officers  appointed  to  execute  it,  and  acted  up- 
on for  a  long  term  of  years,  though  not  con- 
clusive, is  entitled  to  great  consideration  by 
the  court."  Ency.  Dig.  of  Tex.  Reports,  0.  0. 
974,  and  cases  cited ;  Endlich,  Interpretation, 
!  357,  and  cases  cited ;  Black,  Interpretation, 
221-223,  and  cases  dted. 

Upon  the  whole,  I  think  the  writ  of  man- 
damus should  be  awarded,  as  prayed  for. 
However,  what  I  have  said  should  be  under- 
stood as  restricted  to  the  facts  of  this  par- 
ticular case,  and  not  as  intended  to  approve 
or  encourage  looseness  in  the  preparation  or 
In  the  filing  of  charters.  On  the  contrary, 
I  have  long  thought  that  the  proper  practice 
is  to  make  the  purpose  clause  of  a  charter  as 
full  and  complete  as  is  practicable.  But  this 
case  involves  a  status  which  has  already  be- 
come fixed,  and  must  be  determined,  one  way 
or  the  other,  upon  the  question  of  law  which 
it  presents. 
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FURNISH  T.  BOBISON,  Land  Com'r. 
(Supreme  Court  of  Texas.  ■  June  4,  1913.) 

Mandamus  (S  172*)— Issues  of  Fact— Jueis- 

diction  of  ooubt. 

The  Supreme  Court  cannot  try  disputed 
issues  of  fact  raised  by  the  petition  and  answer 
in  mandamus,  and  the  case  must  be  dismissed. 

[Ed.  Note.— For  other  cases.  se"e  Mandamus, 
Cent  Dig.  §{  381-385 ;   Dec  Dig.  §  172.»] 

Petition  for  mandamus  by  W.  S.  Fumlsh 
against  J.  T.  Boblson,  Land  Commissioner. 
Dismissed, 

Seth  S.  Searcy,  of  San  Antonio,  for  relator. 
B.  F.  Looney,  Atty.  Gen.,  and  G.  B.  Smedley, 
Asst  Atty.  Gen.,  tor  respondent 

BROWN,  O.  J.  Relator  seeks  a  writ  of 
mandamus  to  the  respondent  requiring  him 
to  reinstate  a  purchase  of  school  land  which 
had  been  awarded  to  relator  and  thereafter 
declared  forfeited.  Respondent  answered, 
setting  up  facts  which  would  defeat  the  re- 
lator's right  This  presents  a  case  involving 
disputed  issues  of  fact,  which  this  court  can- 
not try. 

It  is  therefore  ordered  that  the  case  be 
dismissed. 

ELAWKINS,  J.,  did  not  sit  in  this  case. 


HOUSTON  BBI/r  &  TERMINAL  RY.  CO. 

T.  HORNBERGER. 

(Supreme  Court  of  Texas.    June  11,  1013.) 

1.  CouBTB  (§  207*)— Jurisdiction— CouBTS  or 
Civil  Appeals— Poweb  to  Issue  Injuho- 

TIONB. 

Under  Rev.  St  1895,  art  997,  giving  the 
Courts  of  Civil  Appeab  authority  to  issue 
writs  of  mandamus  and  all  other  writs  neces- 
sary to  enforce  the  jurisdiction  of  the  courts, 
such  courts  having  no  original  jurisdiction  may 
not  issue  an  injunction,  unless  necessary  to 
enforce  the  appellate  jurisdiction  of  the  court 
[Ed.  Note.— For  other  cases,  see  Courts,  Dec 
Dig.  g  207.»] 

2.  Appeal  and  Ebbob  (J  464*)— Jubisdictiow 
OF  Court. 

Where  an  appeal  was  properly  taken  from 
a  judgment  of  titie  county  court  which  ad- 
journed without  modifying  it  the  jurisdiction 
of  the  whole  matter  vested  in  the  Court  ol 
Civil  Appeals. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  2215;    Dec.  Dig.  |  454.»] 

3.  Courts  (S  207*)— Court  of  Civil  Affeals 
—  JuRiSDicTiow  — Right  to  Issue  Injunc- 
tion. 

Where  the  county  court  denied  the  right 
of  a  railroad  to  condemn  a  right  of  way,  ren- 
dering judgment  for  defendant  and  awarding 
him  possession,  and  an  appeal  was  properly 
taken,  the  Court  of  Civil  Appeals  properly  is- 
sued an  injunction  restraining  defendant  from 
enforcing  the  judgment  under  authority  given 
by  Rev.  St  1895,  art  997,  to  issue  such  writ 
to  enforce  its  jurisdiction,  and  if  such  writ  was 
not  issued  the  appeal,  when  decided,  might 
well  be  merely  the  decision  of  an  abstract  ques- 
tion ;  the  subject-matter  having  practically  been 
destroyed. 

[Ed.  Note.— For  other  cases,  see  Courts,  Dec 
Dig.  i  207.*] 


4.  Apfbal  and  Ebbob  ({  458*)— Pobskssio:t 

Pendino  Appeal. 

Acts  26th  Leg.  c  70,  entitled  "An  act  to 
amend  article  4471"  of  the  Revised  Statutes 
1895,  so  as  to  permit  railroads  and  other  cor- 
porations having  the  right  of  eminent  domam 
to  take  possession  of  the  property  sought  to 
be  condemned  pending  litigation,  provides  that 
in  no  case  ahaQ  a  corporation  be  permitted  to 
enter  without  first  having  paid  the  damages 
awarded  and  having  deposited  in  the  court  a 
further  sum  equal  to  any  additional  damages 
awarded ;  and  should  it  be  determined  on  final 
decision  that  the  right  to  condemn  does  not 
exist  the  property  shall  be  surrendered,  and 
the  owner  compensated  for  any  damages,  and 
if  the  cause  shall  be  appealed  from  the  county 
court  the  appeal  shall  be  governed  by  the  law 
in  other  cases,  save  that  such  judgment  shall 
not  be  suspended.  Held,  that  the  provision 
that  the  judgment  of  the  county  court  shall 
not  be  suspended  cannot  be  interpreted  as 
meaning  that  an  appeal  by  the  condemning  cor- 
poration win  not  have  that  effect;  for  the 
corporation  is  given  the  right  to  hold  posses- 
sion pending  litigation  until  the  final  decision 
of  the  case. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  2223,  2224;  Dec  Dig.  { 
458.*] 

Error  to  Court  of  Civil  Appeals  of  First 
Supreme  Judicial  District 

Condemnation  proceedings  by  the  Houston 
Belt  &  Terminal  Railway  Company  against 
Jacob  Homberger.  There  was  a  Judgment  of 
the  county  court  for  defendant,  and  plaintiff 
appealed,  and  the  Court  of  CSyll  Appeals 
(141  S.  W.  311)  denied  a  motion  to  dismiss 
an  Injunction  restraining  defendant,  and 
certified  the  case  to  the  Supreme  Court  for 
decision  on  questions.    Questions  answered. 

See,  also,  143  S.  W.  272. 

Andrews,  Ball  &  Streetman  and  A.  Lb  Jack- 
son, all  of  Houston,  for  appellant  Campbell. 
Sewall  &  Myer  and  Ross  &  Wood,  all  of 
Houston,  for  appellee. 

HAWKINS,  J.  The  Court  of  Clyll  Appeals 
for  the  First  Supreme  Judicial  District  has 
certified  for  our  decision  two  questions, 
which,  with  its  statement  of  the  case,  are 
as  follows: 

"Appellant,  a  terminal  railway  company 
organized  and  chartered  under  ttie  laws  of 
this  state,  and  claiming  as  such  the  right 
of  eminent  domain,  filed  Its  application  and 
statement  with  the  county  judge  of  Harris 
county,  in  accordance  with  the  proTlslons  of 
the  statute,  seeking  to  condemn  for  right 
of  way  purposes  a  strip  of  land  96.4  feet  in 
width  by  1,442  feet  in  length  over  and  upon 
a  tract  of  76  acres  of  land  near  the  city  of 
Houston,  in  Harris  county,  Tex.,  belonging 
to  appellee,  Homberger.  Commissioners 
were  appointed,  as  required  by  the  statute, 
and  the  appellee  being  dted  appeared  and 
filed  answer.  Upon  a  hearing  before  said 
commissioners  both  parties  introduced  evi- 
dence of  the  value  of  the  land  sought  to  be 
condemned,  and  of  the  damages  to  the  re- 
mainder of  the  land  of  appellee.  After  hear- 
ing and  considering  the  evidence  the  commis- 
sioners, on  July  2,  1910,  found  that  the  va'ue 
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of  the  land  sought  to  be  condemned  and  the 
consequential  damages  to  the  remainder  of 
appellee's  tract  amounted  to  $1,600,  and 
made,  signed,  and  filed  their  findings  in  writ- 
ing to  that  effect  On  July  7,  1910,  appellee 
filed  his  written  objections  and  opposition  to 
the  award  of  the  commissioners  and  gave 
notice  of  appeal  to  the  county  court  of  Har- 
ris county.  Thereupon  appellant  tendered  to 
the  appellee  the  sum  of  $1,600,  the  amount 
of  said  award,  and  upon  his  refusal  to  accept 
same  deposited  said  amount  with  the  clerk 
of  the  county  court  of  Harris  county,  subject 
to  appellee's  order,  and  at  the  same  time  paid 
the  cost  adjudged  against  it,  made  the  addi- 
tional deposit,  and  executed  the  bond  requit- 
ed by  the  statute  to  entitle  it  to  take  posses- 
sion of  said  right  of  way.  After  fully  com- 
plying with  the  statute,  as  aforesaid,  appel- 
lant took  possession  of  the  strip  of  land 
sought  to  be  condemned  by  It  and  constructed 
thereon  its  roadbed  and  track  for  permanent 
use  in  connection  with  the  remainder  of  its 
track. 

"Upon  the  trial  of  appellee's  appeal  in  the 
county  court  of  Harris  county,  after  render- 
ing a  judgment  on  April  3,  1911,  on  the  ver- 
dict of  a  Jury  in  favor  of  plalutlft  for  con- 
demnation of  the  right  of  way,  and  In  favor 
of  defendant  for  damages  in  the  sum  of  $7,- 
392.50,  the  court,  on  April  10,  1911,  sustained 
a  motion  by  defendant  in  arrest  of  Judgment 
and  entered  a  final  Judgment  vacating  the 
former  Judgment  rendered  on  April  3d,  and 
denying  appellant's  right  to  condemn  appel- 
lee's property,  on  the  ground  that  appel- 
lant is  not  a  common  carrier  and  not  subject 
to  regulation  by  the  Railroad  Commission  of 
the  state  of  Texas,  and  therefore  the  statute 
giving  it  the  right  of  eminent  domain  is  un- 
constitutional. Tills  Judgment  further  decrees 
that  appellee  have  a  writ  of  possession  for  the 
right  of  way  over  his  land  now  in  the  posses- 
sion of  appellant  From  this  Judgment  ap- 
pellant, having  excepted  thereto  in  open 
court  and  given  notice  of  appeal,  perfected 
its  appeal  to  this  court  by  filing  in  due  time 
a  supersedeas  bond  in  an  amount  more  than 
double  the  value  of  the  property,  the  dam- 
ages claimed  by  appellee,  and  the  probable 
cost,  and  conditioned  as  prescribed  by  arti- 
cles 1404  and  1405  of  the  Revised  Statutes. 

"Thereafter,  on  application  to  this  court  by 
appellant,  it  was  made  to  appear  that,  not- 
withstanding said  appeal  and  the  filing  of 
said  supersedeas  bond  by  appellant,  appellee 
had  procured,  or  was  about  to  procure,  the 
issuance  of  a  writ  of  possession  by  the  coun- 
ty clerk  of  Harris  county,  and  to  proceed 
thereunder  to  oust  appellant  from  the  posses- 
sion of  said  right  of  way  pending  the  deci- 
sion of  the  appeal  to  this  court.  Upon  this 
showing  we  ordered  the  issuance  of  a  writ  of 
injunction  restraining  appellee  from  execut- 
ing the  Judgment  of  the  court  below  pending 
the  final  decision  of  the  appeal. 

"This  writ  having  been  Issued  and  served, 


appellee  In  due  time  filed  and  presented  a 
motion  to  dissolve  the  injunction,  on  the 
ground  that  this  court  was  witliout  author- 
ity to  grant  such  writ,  because  it  was  not 
necessary  to  enforce  the  Jurisdiction  of  the 
court,  and  because  the  statute  authorizing 
the  filing  of  a  supersedeas  bond  on  appeal 
does  not  apply  to  condemnation  proceedings 
when  the  right  to  condemn  Is  denied  by  the 
Judgment  of  the  trial  court,  but  that,  on  the 
contrary,  the  act  of  the  Twenty-Sixth  .Leg- 
islature, c.  70,  p.  105,  amending  article  4471 
of  the  Revised  Statutes,  expressly  provides 
that  an  appeal  shall  not  suspend  the  Judg- 
ment of  the  county  court  in  such  case. 

"We  overruled  the  motion  to  dissolve,  but 
a  motion  for  rehearing  is  now  pending,  and 
because  of  the  importance  of  the  question  in- 
volved and  the  fact  that  our  decision  is  prob- 
ably final,  we  think  it  best  to  certify  the 
questions  for  your  determination. 

"Upon  the  foregoing  statement  we  respect- 
fully ask: 

"First  Does  the  statute  above  mentioned 
deny  appellant  the  right  to  suspend  the  Judg- 
ment of  the  county  court,  awarding  appellee 
Us  writ  of  possession,  by  appealing  there- 
from? 

"Second.  Did  this  court  have  Jurisdiction 
to  grant  the  writ  of  injunction?"  . 

[1-4]  We  answer  the  first  certified  ques- 
tion negatively  and  the  second  affirmatively, 
for  the  reasons  and  upon  the  grounds  set 
forth  in  the  lucid  and  able  opinion  of  the 
Court  of  Civil  Appeals  in  this  cause,  writ- 
ten by  Chief  Justice  Pleasants,  reported  in 
141  S.  W.  311,  which  we  approve. 


PECOS  &  N.  T.  RT.  CO.  et  al.  v.  COX. 
(Supreme  Court  of  Texas.    June  4,  1913.) 

1.  Railboads  (§  33*)  —  Actions  —  Process — 
Se»vicb  on  Agent. 

Service  upon  a  railroad  In  this  state,  if 
upon  an  agent,  must  be  made  upon  some  one 
authorized  to  represent  it  in  the  transaction  of 
its  business  done  or  to  be  done  in  the  state. 

[Ed.   Note.— For  other  cases,   see  Railroads, 
Cent  Dig.  (S  70,  71;    Dec.  Dig.  f  33.»] 

2.  Railboads    (S   33*)— Actions— Sebvice   ov 
Pbocess  —  Retubn  of  Sebvice  —  Pbesump- 

TION. 

There  is  no  presumption  of  agency  to  re- 
ceive service  of  process  for  a  foreign  railroad 
corporation,  and,  where  service  is  made  on  a 
person  represented  to  be  its  agent,  the  return 
should  not  be  held  conclusive  of  the  fact  that 
the  person  served  was  its  agent,  but  such  fact 
may  be  pnt  in  issue  by  sworn  plea. 

[Bd.   Note.— For  other  cases,   see  Railroads, 
Cent  Dig.  {§  70,  71;    Dec.  Dig.  i  33.»] 

S.  Gabbiebh  (§  230*)— Action  fob  iNjxmisa 

TO  Live  Stock — Issues. 

Where  a  railroad,  defendant  in  an  action 
for  damages  to  a  shipment  of  live  stock,  under 
oath  denied  the  plaintiff's  allegation  of  part- 
nership with  other  roads,  of  which  fact  there 
WEB  no  proof,  that  issue  should  not  have  been 
submitted  to  the  jury. 

[Ed.    Note.— For    other   cases,    see   Carriers, 
Cent  Dig.  a  961,  962;   Dec.  Dig.  {  230.»] 
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4.  ApfXAi.  AND  Ekbob  n  1062*}— Habmless 

BBKOB — SVBKIBSION   Ot  ISBUXS. 

Error  id  submitting  the  issue  of  the  -part- 
nership of  defendant  railroads,  in  an  action 
for  damages  to  a  shipment  of  live  stock,  was 
immaterial  where  the  finding  was  that  they 
constituted  an  entirety. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  CJent  Dig.  H  4212-4218;  Dec  Dig.  i 
1062.*] 

6.  cotjbtb  (8  97*)— authobitt  of  decisions 
—United  States  Sufbeue  Couet. 

A  decision  of  the  Supreme  C!ourt  of  the 
United  States  upon  a  question  as  to  which  this 
court  has  concurrent  jurisdiction  is  superior 
and  will  be  followed  by  this  court. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  S8  32&-333;    Dec  Dig.  {  97.*] 

6.  Railboads  (8  33*)  —  Relation  between 
Defendants— ^TTFFiciENCT  or  Evidence — 
Pabtnebship  of  Roads— Pbocess. 

Evidence,  in  an  action  against  a  railroad 
company,  held  not  sufficient  to  support  the  al- 
legation of  entirety  or  the  existence  of  a  part- 
nership between  defendants  so  as  to  make  serv- 
ice on  an  agent  of  a  state  corporation  legal 
notice  to  a   foreign  corporation. 

[Bid.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  {{  70,  71;    Dec.  Dig.  8  33.*] 

7.  Cabbiebs  (8  230*)  —  Caeriage  or  Live 
Stock— Action  fob  Damages— Liability. 

Under  a  verdict  entitling  a  shipper  to  judg- 
ment, but  showing  damages  to  shipments  to 
have  occurred  beyond  the  line  of  a  defendant 
carrier,  not  the  initial  carrier,  and  not  show- 
ing the  damages  on  its  line,  such  defendant 
carrier  was  not  liable. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  81  961,  962 ;   Dec.  Dig.  8  230.*] 

8.  Cabbiebs  (8  219*)  —  Cabbiage  of  Live 
Stock— Intebstate  Shipments— Liability 
OF  Initial  Cabbieb. 

Where  all  the  shipments  of  live  stock  are 
not  Interstate  shipments,  jud^ent  cannot  be 
entered  against  the  initial  carrier  for  the  whole 
amount  of  damages. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  88  950,  951 ;    Dec  Dig.  8  219.*] 

Error  to  Court  of  Clyil  Appeals  of  Fourth 
Snpreme  Judicial  District 

Action  by  C.  B.  Cox  against  the  Pecos  & 
Northern  Texas  Railway  Company  and  oth- 
ers. From  a  Judgment  of  the  Court  of  Civil 
Appeals,  Fourth  District  (150  S.  W.  265), 
aflSrmlng  a  judgment  for  plalntifr,  defend- 
ants bring  error.  Judgments  reversed,  and 
case  remanded  to  the  district  court  for  trial. 

Terry,  Cavln  &  Mills,  of  Galveston,  Roscoe 
Wilson,  of  Lubbock,  Madden,  Trulove  &  Klm- 
brough,  of  Amarillo,  and  E.  Graham,  of 
Flainvlew,  for  plaintiffs  in  error.  R.  R. 
Hazlewood  and  A.  A.  Lumpkin,  both  of 
Amarillo,  and  Sam  R.  Merrill,  of  Houston, 
for  defendant  In  error. 


BROWN,  O.  J.  The  defendant  in  error 
having  filed  an  answer  to  the  application 
for  writ  of  error,  and  this  court  having  de- 
cided to  grant  the  writ  of  error,  we  will 
finally  dispose  of  the  case. 

C.  B.  Cox  sued  the  Pecos  &  Northern  Texas 
Railway  Company  and  the  Southern  Kansas 
Railway  Company  of  Texas,  both  Incorpo- 


rated under  the  laws  of  this  state  and  oper- 
ated within  the  state,  also  the  Atchison, 
Topeka  &  Santa  Ffi  Railway  Company,  in- 
corporated In  Kansas  and  operated  outside 
of  this  state  but  running  trains  to  Amarillo, 
Tex.  The  object  of  the  suit  was  to  recover 
damages  to  cattle  shipped  from  Plainview  to 
Hale  county,  Tex.,  to  different  points  In 
Kansas  and  to  Kansas  City,  Mo.,  for  which 
through  bills  of  lading  were  Issued  by  the 
Pecos  &  Northern  Texas  Railway  Company; 
the  cattle'  to  be  conveyed  and  transported 
over  each  of  the  three  railroads  named  to 
their  several  destinations. 

It  is  alleged,  in  substance,  that  In  fact  the 
t)>ree  cori)oratlons  constitute  one  company 
and  constitute  an  "entirety"  with  their 
principal  offices  In  the  dty  of  Amarillo,  Pot- 
ter county,  Tex.  It  Is  also  alleged  that  the 
said  corporations  constitute  a  partnership 
in  the  operation  of  the  different  railroads. 
Service  was  had  upon  the  Texas  corpora- 
tions, which  answered,  each  of  which  denied 
the  partnership  under  oath.  Service  was 
made  on  T.  W.  White  at  Amarillo,  Tex.,  as 
the  agent  of  the  Atchison,  Toi)eka  &  Santa 
F6  Railway  Company.  White,  as  amicus 
curise,  filed  an  afildavlt  that  he  was  not  the 
agent  of  the  Santa  Fe  Railway  Company, 
and  that  company  did  not  answer  nor  make 
any  kind  of  appearance.  The  district  court 
took  no  steps  to  ascertain  whether  or  not 
White  was  the  agent  of  the  Santa  F6  Com- 
pany, but  submitted  the  case  against  It  as 
If  it  had  been  served.  The  Jury  returned  a 
Joint  verdict  against  all  of  the  defendants. 
The  defendants  prosecuted  an  appeal  to  the 
Court  of  Civil  Appeals  of  the  Fourth  Dis- 
trict, which  affirmed  the  Judgment 

[1]  It  is  not  claimed  that  there  was  any 
evidence  tending  to  prove  that  White  was 
agent  of  the  Santa  Fe  Company;  therefore 
the  service  on  him  did  not  give  the  state 
court  jurisdiction  of  the  foreign  corporation. 
Such  service,  If  upon  an  agent,  must  be  made 
upon  some  one  authorized  to  represent  the 
corporation  in  the  transaction  of  Its  busi- 
ness done  or  to  be  done  in  the  state.  Peter- 
son V.  Chicago,  Rock  Island  &  Pacific  Ry. 
Co.,  206  U.  S.  364,  27  Sup.  Ct  513,  51  L.  Ed. 
841;  Green  v.  Chicago  &  Burlington  Ry.  Co, 
205  U.  S.  631,  27  Sup.  Ct  595,  51  L.  Ed.  916. 
Upon  facts  much  more  significant  than  In 
this  case,  it  was  held  In  the  first  case  dted 
that  the  service  upon  one  engaged  In  trans- 
acting business  which  finally  reached  that 
company  was  not  sufficient 

[2]  Before  proceeding  against  the  Santa 
F6  Company,  the  district  court  should  have 
required  proof  of  White's  agency.  There 
was  no  presumption  of  such  agency.  6.,  H. 
&  S.  A.  Ry.  Co.  V.  Gage,  63  Tex.  568;  Jones 
V.  City  of  Jefferson,  66  Tex.  676, 1  S.  W.  903. 
In  the  Gage  Case  the  court  said:  "And  we 
are  of  the  opinion  that.  In  all  cases  in  which 
service  Is  made  on  a  person  represented  to 
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be  the  agent  of  a  corporation,  the  return 
should  not  be  held  conclusive  of  the  fact 
that  the  person  served  was  In  fact  the  local 
agent,  and  that  thla  fact  may  be  put  In  issue 
by  a  sworn  plea." 

The  plalntUTs  petition  charged  that  the 
three  railroad  companies  formed  a  copartner- 
ship, and  therefore  claimed  that  Judgment 
should  be  entered  against  all. 

[3,  4]  The  Southern  Kansas  Railway  Com- 
pany of  Texas  having  filed  a  plea  under  oath, 
denying  the  partnership,  and  there  being  no 
proof  of  the  partnership,  the  issue  should 
not  have  been  submitted  to  the  Jury;  but  the 
form  of  the  verdict  shows  that  the  finding 
was  not  the  issue  of  partnership,  but  that 
the  three  roads  constituted  an  "entirety"; 
hence  the  error  of  submitting  the  issue  of 
partnership  is  ImmaterlaL  The  Judgment 
cannot  be  sustained  against  the  Santa  F6 
Company,  unless  the  claim  that  the  three 
roads  were  consolidated  into  one  line  of  road 
was  proved;  therefore  service  on  one  was 
effective  as  to  all. 

The  Honorable  Court  of  Civil  Appeals 
made  no  statement  of  the  facts  which  estab- 
lished the  consolidation  of  the  lines.  The 
attorneys  for  defendant  in  error  have  given 
no  aid  on  this  point,  and  we  have  been  left 
to  wade  through  a  tangled,  and  often  inco- 
herent, mass  of  statements  for  evidence  upon 
this  very  important  point. 

The  charge  of  the  court  as  to  Joint  lia- 
bility of  all  defendants  reads:  "If  you  find 
for  the  plaintiff,  and  further  find  that  the 
defendants,  the  Atchison,  Topeka  &  Santa 
F6  Railway  G<Hnpany,  the  Southern  Kansas 
Railway  Company  of  Texas,  and  the  Pecos 
&  Northern  Texas  Railway  Company,  are  an 
entirety  and  constitute  but  a  single  line  of 
railway,  and  that  the  parts  of  said  line  of 
railway  extending  from  Higglns  to  Amarillo 
and  the  part  extending  from  Amarillo  to 
Plalnview  are  operated  by  the  Atchison,  To- 
peka &  Santa  FC  Railway  Company  and  are 
but  subcorporations  and  agents  of  the  Atchi- 
son, Topeka  &  Santa  F6  Railway  Company, 
then  the  form  of  your  verdict  will  be:  'We, 
the  Jury,  find  for  the  plaintiff  against  the  de- 
fendants, the  Atchison,  Topeka  &  Santa  Fe 
Railway  Company,  the  Southern  Kansas 
Railway  Company  of  Texas,  and  the  Pecos  & 
Northern  Texas  Railway  Company,  In  the 
sum  of  $5,509.56,  and  apportion  the  same  as 
follows:'"  The  Jury  returned  the  following 
verdict:  "We,  the  Jury,  find  for  the  plaintiff 
against  the  defendants,  the  Atchison,  Topeka 
&  Santa  FS  Railway  Company,  the  Southern 
Kansas  Railway  Company  of  Texas,  and  the 
Pecos  &  Northern  Texas  Railway  Company, 
in  the  sum  of  $5,509.56,  and  apportion  the 
same  as  follows:  $1,646.10  on  account  of  the 
cattle  shipped  to  Kansas  City;  $1,040  on 
account  of  the  cattle  shipped  to  Toronto; 
$2,735.46  on  account  of  the  cattle  shipped  to 
Hamilton;  and  $88  on  account  of  the  cattle 
shipped  to  Higglns." 


[(,  6]  Assuming  that  in  using  the  word 
"entirety"  the  Judge  intended  to  submit  the 
issue  of  the  common  ownership  or  Joint  oper- 
ation of  all  three  lines  as  one,  or  that  the 
Santa  Ffi  owned  or  operated  the  other  two, 
the  evidence  is  not  sufficient  to  establish 
such  relation  between  the  companies.  The 
evidence  shows  that  the  Santa  F6  ran  trains 
to  Amarillo,  in  Texas,  and  that  cars  loaded 
at  Plalnview  were  carried  to  Higglns  by  the 
other  companies  and  thence  by  the  Santa  F6 
to  points  on  its  Une  in  other  states,  but  these 
facts  do  not  tend  to  establish  Joint  ownership 
of  all  of  the  lines  or  the  ownership  or  control 
of  the  lines  in  Texas  by  the  Santa  F&  Peter- 
son V.  C,  R.  I.  4  P.  Ry.  Co.,  206  U.  S.  364, 
27  Sup.  Ct  513,  61  IJ.  Bd.  841.  The  case 
cited  was  based  upon  much  stronger  facts 
than  the  case  under  consideration.  The  Hon- 
orable Court  of  Civil  Appeals  rested  its  deci- 
sion upon  a  case  decided  by  this  court,  Buie 
V.  Chicago,  R.  I.  &  P.  C.  Ry.  Co.,  95  Tex.  51, 
66  S.  W.  27,  55  L.  R.  A.  861.  That  case  was 
decided  upon  practically  the  same  facts  as 
the  Peterson  Case.  The  Supreme  Court  of 
the  United  States  did  not  mention  the  Buie 
Case  in  the  Peterson  Case,  but  the  effect  of 
the  decision  In  the  latter  case  is  to  overrule 
the  other.  Upon  that  class  of  questions,  the 
authority  of  the  Supreme  Court  of  the  United 
States  is  superior,  and  this  court  acknowl- 
edges the  decision  in  the  Peterson  Case  as 
the  law  and  will  follow  and  enforce  it  We 
hold  that  there  was  not  sufficient  evidence  to 
support  the  claim  of  "entirety"  or  the  ex- 
istence of  such  partnership  as  made  the 
service  on  an  agent  of  the  Texas  companies 
legal  notice  to  the  Santa  F6.  We  therefore 
conclude  that  the  Judgment  against  the 
Santa  F6  must  be  reversed,  and  the  cause 
remanded  as  to  that  company,  because  itls  a 
foreign  corporation,  and  the  evidence  does 
not  show  that  it  is  domiciled  in  or  doing 
business  in  this  state,  as  defined  by  the  deci- 
sion of  the  Supreme  Court  of  the  United 
States  in  the  case  cited  above. 

As  to  the  Texas  corporations,  the  Joint 
liability  seems  to  depend  uiwn  the  issue  of 
"entirety,"  which  was  submitted,  but  no 
evidence  has  been  pointed  out,  nor  have  we 
been  able  to  discover  any  in  the  record  that  • 
tends  to  prove  more  than  that  they  are  con- 
necting lines  over  which  trains  pass  with 
freight  and  passengers. 

[7]  The  verdict  of  the  Jury  entitles  the 
plaintiff  to  Judgment  for  $5,509.56,  but  he 
has  no  right  to  Judgment  for  any  sum  against 
the  Southern  Kansas  Railway  Company  of 
Texas,  because  the  verdict  shows  damages 
to  have  occurred  on  shipments  beyond  its 
line,  and  it  was  not  the  initial  carrier,  and 
therefore  not  liable  except  for  such  damages 
as  occurred  on  that  line,  which  was  not  as- 
certained by  the  verdict. 

[8]  We  understand  that  Higglns  Is  In 
Texas,  and  a  portion  of  the  catUe  were  ship- 
ped to  that  place;    hence,  all  of  the  ship- 
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ments  not  being  interstate,  judgment  cannot 
be  entered  for  tbe  whole  sum  against  tbe 
Initial  carrier. 

The  best  solution  of  the  matter  is  to  re- 
verse the  judgments  of  the  district  court  and 
Court  of  Ciril  Appeals  and  remand  tbe  case 
to  tbe  district  court  for  trial,  and  it  Is  so 
ordered.  It  is  ordered  that  the  plaintiffs  in 
error  recover  from  the  defendant  In  error 
all  costs  of  tbls  court  and  of  tbe  Court  of 
ClTll  Appeals. 


EL  PASO  ELECTRIC  RT.  CO.  r.  LEE. 

(Court  of  Cml  Appeals  of  Texas.     El  Paso. 

AprU  24,  1913.    On  Rehearing,  May 

22,  1913.) 

1.  Appeal  and  Errob  ({  743*)— AssiaNitENTS 
or  Ebbos— Refebbnob  to  motion  fob  New 
Tbiau 

Assignments  of  error  which  merely  state 
that  error  was  complained  of  in  appellant's 
motion  for  a  new  trial,  but  do  not  refer  to 
that  part  of  the  motion  in  which  the  error  was 
complained  of,  as  required  by  rule  25  of  the 
Courts  of  Civil  Appeals  ^42  S.  W.  xii),  will 
not  be  considered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i§  2999,  3011;  Dec.  Dig.  { 
743.*J 

On  Rehearing. 

2.  CouBTS  ({  82*)— RinjBS  of  Decision— Obi- 

teb  Dictuu. 

Where  the  applicability  of  amended  rule  24 
for  Courts  of  Civil  Appeals  (142  S.  W.  xii), 
amended  January  24,  1912,  was  not  presented 
by  the  record  in  a  case  in  the  Supreme  Court, 
its  discussion  of  the  matter  to  which  the  rule 
related  should  be  regarded  as  obiter  dictum, 
and  as  such  not  binding  on  this  court 

[Ed.  Note. — For  other  cases,  see  Courts,  Gent 
Dig.   {  335;    Dec  Dig.  {  92.*] 

3.  Appkai.  and  Ebbob  (i  288*)— Pbebequi- 
sites— Motion  fob  New  Tbial. 

Prior  to  the  adoption  of  rule  71a  for  dis- 
trict and  county  courts  (145  S.  W.  vii),  amend- 
ed January  24,  1912,  and  requiring  a  motion 
for  a  new  trial  to  be  filed  in  all  cases  on  ap- 
peal unless  the  error  complained  of  is  funda- 
mental, except  In  such  cases  as  the  statutes  do 
not  require  a  motion  for  a  new  trial,  there  was 
no  necessity  in  any  case  to  file  such  a  motion 
when  the  grounds  for  reversal  related  to  any 
ruling  of  the  trial  court,  .though,  in  order  that 
certain  matters  might  be  reviewed  upon  by  ap- 
peal, they  must  have  been  called  to  the  atten- 
tion of  the  trial  court  by  such  a  motion. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  K  1673.  1676-1679;  Deo. 
Dig.  i  288.*] 

4.  OotTBTs  (S  78*)  — BUI.E8  or  Doubt  — At- 
TEORiTY  TO  Make. 

Under  the  express  provision  of  Rev.  Civ. 
St  1911,  art  1524,  authority  is  conferred  upon 
the  Supreme  Court  to  make,  establish,  and  en- 
force rules  of  practice  and  procedure  for  tiie 
government  of  the  various  courts. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  H  274,  276-281;    Dec.  Dig.  {  78.*] 

5.  Appeal  and  Bbbob  ($  281*)— Pbebequi- 
SITES— Motion  fob  New  Tbial— Ruues  of 

COUBT. 

Rule  24  for  Courts  of  Civil  Appeals  (142 
S.  W.  xii)  provides  that  assignments  of  error 
Rhall  distinctly  specify  the  grounds  of  error 
relied  on   and  set  forth   in   the  motion  for  a 


new  trial,  and  that  a  ground  of  error  not  dis- 
tinctly set  forth  in  the  motion  shall  be  con- 
sidered as  waived  unless  it  be  fundamental  er- 
ror; rule  26  requires  that  the  motion  shall 
point  out  the  part  of  tbe  record  in  which  the 
error  is  complained  of;  and  rule  71a  for  the 
district  and  county  courts  (145  S.  W.  vii)  re- 
quires a  motion  for  a  new  trial  to  be  filed  ia 
all  cases  where  the  parties  desire  to  appeal, 
unless  the  error  is  fundamentaL  Held,  that 
the  rules,  considered  together,  were  intended 
to  change  the  rules  of  practice  established  by 
tbe  former  decisions  of  the  Supreme  Conrt, 
and  especially  the  rule  that  the  party  need  not 
call  certain  errors  to  the  attention  of  the 
trial   court   in  a  motion   for  a   new   triaL 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  1650-1661,  8024,  3281; 
Dec.  big.  {  281.*] 

6.  Appeal  and  Ebbob  (f  281*)— Pbbsbnticknt 
OF  Gbounos  of  Review- Motion  fob  New 
Trial. 

Rule  71a  for  district  and  county  courts 
(145  S.  W.  vii),  requiring  that  a  motion  for  a 
new  trial  be  filed  in  all  cases  where  parties 
desire  to  appeal,  does  not  conflict  with  Rev. 
Civ.  St  1911,  S§  2061,  2062,  dispensing  with 
the  necessity  of  talcing  formal  bills  of  excep- 
tion to  the  ruling  of  the  court  in  giving,  refus- 
ing, or  qualifying  of  instructions  and  rulings 
and  actions  of  ue  court  which  otherwise  ap- 
pear of  record. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i{  1650-1661,  3024,  3281; 
Dec.  big.  {  281.*] 

7.  Appeal  and  Ebbob  (J  281*)  —  Pbesenta- 

TION  OF  GBOUNDS  of  REVIEW — ^MOTION  FOB 

New  Trial— STATtJTES. 

The  importance  of  rules  24  and  25  for 
Courts  of  Civil  Appeals  (142  S.  W.  xii),  re- 
quiring assignments  of  error  to  distinctly  speci- 
fy the  error  relied  upon  and  distinctly  set 
forth  in  a  motion  for  a  new  trial,  on  penal- 
ty of  waiver,  and  providing  that  the  motion 
shall  point  out  the  part  of  the  record  in  which 
the  error  is  complained  of,  and  rule  71a  for 
district  and  county  courts  (145  S.  W.  vii)  mak- 
ing a  motion  for  a  new  trial  necessary  in  all 
cases  of  appeal  froiq  the  judgment  of  a  trial 
court,  is  not  destroyed  by  Acts  33d  Leg.,  ap- 
proved April  4,  1913,  amending  Rev.  Civ.  St 
1911,  art  1612.  providing  that  the  appellant 
shall  file  with  the  cleric  of  the  court  below  all 
the  assignments  of  error,  distinctly  specifying 
the  grounds  on  which  he  relies  before  be  takes 
the  transcript  from  the  clerk's  office,  and  that 
where  a  motion  for  a  new  trial  has  been 
filed  the  assignments  need  not  be  repeated, 
since  the  _  amendment  merely  dispenses  with 
the  necessity  of  filing  assignments  when  a  mo- 
tion for  new  trial  has  been  filed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i(  1650-1661,  8054,  3281; 
Dec.  Dig.  f  281.*] 

Appeal  from  District  Oourt,  El  Paso  Goua- 
ty;  James  R.  Harper,  Judge. 

Action  by  J.  D.  Lee  against  the  El  Paso 
Electric  Railway  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.    AfiSrmedu 

Davis  &  Goggin,  of  El  Paso,  and  Baker, 
Botts,  Parker  &  Garwood,  of  Houston,  for 
appellant  W.  B.  "Ware  and  Patterson  & 
Wallace,  all  of  El  Paso,  for  appellee. 

HIGGINS,  J.  This  was  an  action  for  dam- 
ages resulting  from  personal  Injuries  sus- 
tained by  appellee  while  in  the  service  of 
the  appellant  as  an  electric  lineman.    FFom 
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a  Judgment  In  his  favor,  this  appeal  Is  pros- 
ecuted. 

Rule  25  f<Hr  the  goremment  of  the  Courts 
of  Civil  Appeals  (142  S.  W.  xU)  expressly 
provides  that  assignments  of  error  "must-  re- 
fer to  that  portion  of  the  motion  for  a  new 
trial  in  which  tite  error  Is  complained  of." 
The  Supreme  Court  has  promulgated  this 
rule  for  the  government  and  guidance  of  the 
Courts  of  Civil  Appeals,  and,  so  far  as  this 
court  is  concerned,  it  is  our  purpose  to  en- 
force it 

[1]  The  assigiunents  of  error  in  this  case 
merely  state  that  the  error  was  complained 
of  in  defendant's  motion  for  a  new  trial, 
but  fail  to  refer  us  to  the  portion  of  the  mo- 
tion in  which  the  error  was  complained  of. 
This  does  not  comply  with  the  rule  which  we 
liave  quoted,  and  the  assignments  will  there- 
fore not  be  considered.  Railway  Co.  v.  Led- 
better,  183  S.  W.  646;  Nunn  v.  Veale,  149 
S.  W.  758;  Murphy  v.  Earl,  160  8.  W.  486; 
Tletel  V.  Maxwell,  164  S.  W.  819;  Railway 
Co.  V.  Gray,  154  S.  W.  229;  Konz  v.  Hanson, 
156  S.  W.  593,  recentiy  decided  by  this  court 
and  not  yet  officially  reported. 

No  fundamental  error  appearing,  the  judg- 
ment is  affirmed. 

HARPER,  a  X,  did  not  sit  In  this  casa 

On  Rehearing. 

HIGGINS,  J.  The  motion  for  rehearing 
herein  has  been  carefully  considered,  and  we 
adhere  to  the  conclusion  that  the  assign- 
ments should  not  be  considered.  It  is  per- 
haps advisable,  however,  to  elaborate  the  rea- 
sons upon  which  such  action  is  based. 

From  the  authorities  next  cited,  it  will  be 
noted  that  five  of  the  various  Courts  of  Civil 
Appeals  have  held  that  assignments  cannot 
be  considered  unless  the  provision  of  rule  25, 
referred  to  in  the  orlg;inal  opinion,  be  com- 
piled with.  Davidson  v.  Patton  (Amarlllo) 
149  S.  W.  757 ;  Murphy  v.  Earl  .(EJl  Paso) 
1.50  S.  W.  486;  RaUway  Co.  v. 'Ledbetter 
(Dallas)  15.3  S.  W.  646 ;  Railway  Co.  v.  Gray 
(Austin)  154  S.  W.  229;  Jones  v.  Edwards 
(San  Antonio)  152  8.  W.  727;  Allen  v.  Kitch- 
en (Austin)  156  S.  W.  331. 

[2]  Various  of  the  assignments  herein  re- 
late to  the  action  of  the  court  in  giving  and 
refusing  charges;  and,  in  declining  to  con- 
sider the  same,  we  are  not  unmindful  of  the 
recent  opinion  rendered  by  the  Supreme 
Court  In  Railway  Co.  v.  Beasley,  155  S.  W. 
183,  wherein  it  was  held  that  the  giving  and 
refusing  of  charges  need  not  be  set  up  in  the 
motion  for  new  trial  in  order  to  assign  error 
thereto  upon  appeal.  It  would  of  course  log- 
ically and  necessarily  follow  that,  if  it  was 
not  so  necessary,  then  the  provision  of  rule 
25,  to  which  we  have  referred,  would  at 
least  have  no  application  to  any  error  in  re- 
spect to  such  charges,  or,  indeed,  to  any 
other  matter  not  necessary  to  be  set  up  in 
the  motion  for  new  trial. 

Rules  24  and  25  were  amended  January 


24,  1912,  and  upon  the  same  date  the  rules 
governing  the  district  and  county  courts  were 
radically  amended  and  changed  by  the  addi- 
tion of  rule  71a  (145  S.  W.  vli)  as  follows: 
"A  motion  for  a  new  trial  shall  be  filed  in 
all  cases  where  parties  desire  to  appeal 
from  a  Judgment  of  the  trial  court,  or  sue 
out  a  writ  of  error  in  the  cause,  unless  the 
error  complained  of  is  fundamental,  except 
in  such  cases  as  the  statute  does  not  require 
a  motion  for  a  new  trial." 

From  the  report  of  Railway  Co.  v.  Beas- 
ley, It  does  not  appear  whether  or  npt  the 
amendments  indicated  were  applicable  there, 
but,  from  the  knowledge  which  we  have  of 
the  condition  of  the  docket  of  the  Supreme 
Court,  it  is  quite  evident  that  the  case  must 
have  been  tried  and  assignments  of  error 
filed  long  prior  to  January  24,  1912.  The 
certified  question  discloses  that  the  case  was 
decided  by  the  Texarkana  court,  and  upon 
the  motion  for  rehearing  various  questions 
were  certified.  By  examining  the  table  of 
cases  in  the  various  Courts  of  Civil  Api)eala 
In  which  motions  for  rehearing  are  pending, 
which  tables  appear  in  the  advance  sheets  of 
the  Southwestern  Reporter,  it  will  be  noted 
tliat  opinion  in  the  case  in  the  Court  of  Civil 
Appeals  was  rendered  March  16,  1911,  nearly 
a  year  before  the  amendments  to  rules  24 
and  25  became  effective,  and  the  addition  of 
71a  to  the  district  and  county  court  rules. 
Flirthermore,  Inquiry  develops  that  the  rec- 
ord in  the  iBieasley  Case  discloses  that  the 
case  was  tried  in  the  lower  court  on  the  15th 
day  of  June,  1910,  and  assignments  of  error 
filed  the  21st  day  of  July,  19ia  It  is  there- 
fore perfectly  patent  that  the  old  rules  were 
applicable  in  the  Beasley  Case,  and  under  the 
decisions  construing  same  fW.  U.  TeL  Co,  v. 
Mitchell,  89  Tex.  441,  35  S.  W.  4 ;  Clark  v. 
Pearce,  80  Tex.  151,  15  S.  W.  787)  there  was 
no  necessity  in  the  motion  for  a  new  trial  of 
referring  to  the  action  of  the  trial  court  in 
the  giving  and  refusing  of  instructions,  and 
it  is  plainly  apparent  that  amendment  to 
rule  24,  which  became  efTective  January  24, 
1912,  had  no  application.  Since  the  applica- 
bility of  the  amended  rule  was  not  presented 
by  the  record,  the  discussion  thereof  should 
properly  be  regarded  as  obiter  dictum.  Hart 
T.  Gibbous,  14  Tex.  213.  As  such  this  court 
is  not  bound  to  follow  same.  Ballard  v. 
Carmichael,  83  Tex.  355,  18  S.  W.  734. 

Passing  now  to  a  consideration  of  the 
amendments  to  rules  24  and  25  for  the  gov- 
ernment of  the  Courts  of  Civil  Appeals,  and 
the  incorporation  of  71a  in  the  district  and 
county  court  rules,  we  think  that  it  was  the 
evident  purpose  of  the  Supreme  Court  to 
thereby  effect  tan  important  reform  and 
change  in  our  practice  and  procedure  relat- 
ing to  appeals;  and,  since  they  all  relate 
to  motions  for  new  trial  to  be  filed  in  the 
trial  court,  they  should  be  considered  to- 
gether. 

[3]  Prior  to  the  adoption  of  rule  71a,  there 
was  no  necessity  in  any  case  to  file  such  a  mo- 
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tion  when  the  errors  relied  upon  as  ground 
for  rerersal  related  to  any  ruling  of  the  trial 
court.  In  cases  tried  before  a  Jury  it  has 
been  the  practice  to  file  such  motions;  but 
we  can  find  no  rule,  statute,  or  decision 
that  the  right  of  appeal  is  conditioned  upon 
the  filing  of  same.  In  order  that  certain 
matters  might  be  reviewed  upon  appeal,  It 
is  true  they  must  have  been  called  to  the  at- 
tention of  the  trial  court  in  such  a  motion. 
W.  U.  Tel.  Co.  V.  Mitchell  and  Clark  v. 
Pearce,  supra.  But  those  authorities  do  not 
hold  that  the  filing  of  such  a  motion  is  a 
prerequisite  to  the  right  of  appeal,  and  the 
effect  thereof  is  merely  that  the  action  of 
the  trial  court  respecting  certain  matters 
would  not  be  reviewed  unless  Its  attention 
had  been  called  to  the  supposed  error  in  a 
motion  for  a  new  triaL  This  being  the  rule 
of  practice,  it  was  certainly  to  be  desired 
that  a  motion  for  a  new  trial  should  be  re- 
quired to  be  filed  in  all  cases,  and  that  in 
this  motion  all  errors  relied  upon  as  grounds 
tot  a  new  trial  should  be  set  up. 

[4,  6J  The  obvious  purpose  of  the  adoption 
of  rule  Tla  was  to  require  as  a  condition 
precedent  the  filing  of  a  motion  for  a  new 
trial  in  all  cases  where  the  parties  desired 
to  appeal  or  sue  out  writ  of  error,  except  In 
those  cases  where  the  filing  of  such  a  motion 
is  by  statute  dispensed  with;  the  obvious 
purpose  of  the  adoption  of  the  amendment 
to  rule  24  by  the  insertion  of  the  words, 
"not  distinctly  set  forth  In  a  motion  for  a 
new  trial  in  the  cause,"  was  to  require  the 
parties  to  distinctly  call  to  the  attention  of 
the  trial  court  all  errors  relied  upon  as 
ground  for  reversal,  under  penalty  of  having 
same  considered  waived,  unless  It  was  dis- 
tinctly set  forth  in  the  motion;  and  the  pur- 
pose of  the  amendment  to  rule  25  by  the 
addition  of  the  words,  "and  must  refer  to 
that  portion  of  the  motion  for  a  new  trial 
in  which  the  error  is  complained  of,"  imposed 
the  duty  upon  the  Courts  of  Civil  Appeals 
of  declining  to  consider  any  assignment 
which  did  not  so  refer  to  the  proper  portion 
of  the  motion  where  the  error  was  complain- 
ed of,  thus  Insuring  that  a  motion  for  a  new 
trial  would  be  filed  in  the  lower  court  prior 
to  an  appeal  or  the  suing  out  of  a  writ  of 
error,  and  that  all  groimds  of  error  relied 
upon  would  be  distinctly  called  to  the  atten- 
tion of  the  trial  court  and  opportunity  there 
afforded  of  correcting  the  error  and  useless 
appeals  avoided.  It  cannot  be  denied  that 
the  accomplishment  of  the  purposes  indicated 
is  an  important  reform,  obviating  useless  ap- 
peals, and  thereby  tending  to  expedite  the 
business  of  the  courts.  The  rules  indicated 
affect  a  question  of  practice  and  procedure 
only,  and  express  authority  is  conferred  upon 
the  Supreme  Court  to  make,  establish,  and 
enforce  such  rules  for  the  government  of  the 
various  courts.  Article  1524,  R.  S.  1011.  It 
would  therefore  seem  that  the  amendments 
to  rules  24  and  25  for  the  government  of  the 


Courts  of  Civil  Appeals,  and  the  adoption  of 
rule  Tla  for  the  government  of  the  district 
and  county  courts,  was  Intended  for  the  very 
purpose  of  meeting  and  changing  the  rules  of 
practice  and  procedure  established  by  the 
former  decisions  of  the  Su]»reme  Court,  and 
especially  the  rule  established  in  W.  TJ.  Tel. 
Co.  T.  Mitchell  and  Clark  v.  Pearce  to  the 
effect  that  a  party  need  not  call  certain  errors 
to  the  attention  of  the  trial  court  in  a  mo- 
tion for  a  new  trial,  and  yet  assign  the  same 
in  the  appellate  court  as  grounds  of  reversal. 
Under  rule  24,  as  amended,  they  would  now 
be  treated  as  waived. 

At  a  conference  of  the  Justices  of  the  va- 
rious Courts  of  Civil  Appeals  with  the  Justices 
of  the  Supreme  Court,  held  in  the  city  of 
Austin  in  September,  1911,  the  advisability  of 
changing  the  court  rules  in  various  respects 
was  discussed,  and  among  the  changes  dis- 
cussed as  advisable  was  one  which  would 
require  parties  desiring  to  appeal  or  sue  out 
error  to  call  to  the  attention  of  the  trial 
court,  in  a  motion  for  a  new  trial,  all  sup- 
posed errors  which  he  desired  to  assign  in 
the  appellate  court,  thus  affording  that  court 
an  opportunity  then  and  there  of  discovering 
and  correcting  its  own  errors. 

[(]  The  promulgation  of  rule  71a  cannot  be 
regarded  as  conflicting  with  articles  2061  and 
2062,  R.  S.  1911,  referred  to  in  Railway  Ca 
V.  Beasley  and  W.  U.  Tel.  Co.  v.  Mitchell. 
Those  articles  merely  relate  to  and  dispense 
with  the  necessity  of  taking  formal  bills  of 
exception  to  the  ruling  of  the  court  in  the 
giving  and  refusing  or  qualifying  of  instruc- 
tions and  to  rulings  and  actions  of  the  court 
which  otherwise  appear  of  record.  They  In 
no  wise  undertake  to  specify  whether  or  not 
a  motion  for  new  trial  shall  be  filed  as  a 
prerequisite  to  the  right  of  appeal,  which  Is 
the  question  with  which  rule  71a  deals. 

In  further  support  of  the  view  expressed 
in  this  opinion  relative  to  the  necessity  of 
filing  motion  for  new  trial  since  the  adop- 
tion of  rule  71a  and  the  purpose  thereof,  see 
Railway  Co.  v.  Emerson,  152  S.  W.  469; 
N'unn  V.  Veale,  149  S.  W.  758;  Astin  v. 
Mosteller,  152  S.  W.  495;  Wright  y.  Wright, 
155  S.  W.  1015. 

For  the  reasons  indicated,  it  is  the  (pinion 
of  this  court  that  the  amendments  indicated 
were  intended  to  effect  an  important  reform 
In  appellate  practice  and  procedure;  that  the 
Supreme  Court  had  full  authority  and  power 
to  make  and  establish  same;  and  that  it  is 
the  duty  of  this  court  to  rigidly  enforce  the 
same  to  the  end  that  their  purpose  may  be 
accomplished. 

[7]  It  has  been  suggested  that  the  Impor- 
tance of  the  amendments  has  been  destroyed 
by  an  act  of  the  Thirty-Third  Legislature, 
approved  April  4, 1913,  amending  article  1612, 
Revised  Statutes  of  1911,  so  that  the  same 
should  hereafter  read  as  follows:  "The  ap- 
pellant or  plaintiff  in  error  shall  In  all  cases 
hie  with   the  clerk  of  the  court  below  all 
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assignments  of  error,  distinctly  specifying 
the  grounds  on  which  he  relies,  before  he 
takes  the  transcript  of  record  from  the  clerk's 
office:  Provided  that  where  a  motion  for 
new  trial  has  been  filed  that  the  assignments 
therein  shall  constitute  the  assignments  of 
error  and  need  not  be  repeated  by  the  filing 
of  the  assignments  of  error:  And  provided 
further,  that  all  errors  not  distinctly  speci- 
fied are  waived,  but  an  assignment  shall  be 
suffideiM:  which  directs  the  attention  of  the 
court  to  the  error  complained  of."  There 
is  nothing,  however,  in  this  statute  which 
makes  it  necessary  to  file  a  motion  for  a  new 
trial,  and,  in  so  far  as  the  statute  Is  con- 
cerned, a  party  desiring  to  appeal  or  sue  ont 
error  conld  omit  filing  a  motion  for  new  trial 
and  file  Independent  assignments  of  error, 
according  to  the  old  practice.  In  other  words, 
so  far  as  affects  the  question  here  considered, 
the  amendment  to  article  1612  merely  dis- 
penses with  the  necessity  of  filing  assignments 
when  a  motion  for  new  trial  has  been  filed. 
As  has  been  seen,  aside  from  rule  71a  re- 
cently promulgated,  there  Is  no  necessity  in 
any  wise  to  file  a  motion  for  new  trial  as  a 
condition  to  the  right  to  appeal,  and  there- 
fore it  is  readily  apparent  that  rule  71a  and 
the  amendments  to  24  and  25  are  still  potent, 
and  that  it  is  Important  to  enforce  observ- 
ance thereof. 
The  motion  for  rehearing  is  overruled. 


IMPERIAL  IRR.  CO.  et  aL  v.  McEEO^ZIE. 

(Ck>nrt  of  Civil  Appeals  of  Texas.     EI  Paso. 

May  1,  1918.    On  Rehearing,  May  22, 

1913.) 

1.  Appeal  and  Bbbob  (J  748*)— Questiows 
Review ABUB—AssiaNMENTS  of  Ebbob— StiF- 

FICIENOT. 

An  assignment  of  error  which  does  not 
comply  with  Courts  of  Civil  Appeals  rule  25 
(142  S.  W.  zii),  providing  that  an  assignment 
of  error  must  refer  to  tliat  part  of  the  motion 
for  new  trial  In  which  the  error  ii  complained 
of,  will  not  l>e  considered. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {f  2999,  3011;  Dec.  Dig. 
i  743.»] 

2.  Afpbai.  and  Ebbob  (i  759*)— Questions 
Reviewable— Appellants'  Bbief— Absion- 
MENT  OF  Erbor. 

Assignments  of  error  incorrectly  copied  In 
appellants'  brief  will  not  be  considered. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  3094;    Dec  Dig.  §  759. •] 

Appeal  from  District  Court,  Pecos  County ; 
W.  C.  Douglas,  Judge. 

Action  by  T.  N.  McKenzie  against  the  Im- 
perial Irrigation  Company  and  others.  FYom 
a  Judgment  for  plaintiff,  defendants  appeal. 
Affirmed. 

J.  R.  Hill  and  W.  C.  Jackson,  both  of  Ft 
Stockton,  for  appellants.  Howell  Johnson 
and  Jno.  R.  Storms,  both  of  Ft  Stockton, 
and  J.  F.  Woodson,  of  El  Paso,  for  appellee. 


HIGGINS,  jr.  This  was  an  action  by  the 
appellee  against  the  Imperial  Irrigation  Com- 
pany and  others  for  damages  arising  from 
trespasses  by  said  company  upon  lands  owned 
by  the  appellee.  Upon  trial  before  a  jury, 
verdict  was  returned,  and  judgment  thereon 
rendered  In  favor  of  the  appellee  against  the 
Imperial  Irrigation  Company  for  the  sum  of 
$2,000. 

[1]  Rule  25  for  the  government  of  the 
Courts  of  Civil  Appeals  (142  S.  W.  xli)  pro- 
vides that  an  assignment  of  error  must  re- 
fer to  that  portion  of  the  motion  for  a  new 
trial  in  which  the  error  is  complained  of. 
None  of  the  assignments  of  error  comply  with 
this  provision  of  the  rule,  and  they  will  there- 
fore not  be  considered.  Railway  Co.  v.  Led- 
better,  153  S.  W.  646;  Nunn  v.  Veale,  149  S. 
W.  758;  Murphy  v.  Earl,  150  S.  W.  486; 
Tiefel  V.  Winn  &  Maxwell,  154  S.  W.  319; 
Railway  Co.  v.  Gray,  154  S.  W.  229. 

[2]  The  assignments  as  copied  in  the  brief 
cannot  be  considered  for  the  further  reason 
that  they  are  not  true  copies  of  the  originals 
appearing  in  the  record,  and  this  conrt  has 
uniformly  declined  to  consider  assignments 
incorrectly  copied  in  the  brief.  Mt  Franklin, 
etc.,  V.  May,  150  S.  W.  756;  Biggs  v.  MiUer, 
147  S.  W.  632 ;  Horseman  v.  Coleman  (boun- 
ty, 57  S.  W.  304;  Martin  v.  Bank,  102  S.  W. 
131 ;  Alexander  v.  Bowers,  79  S.  W.  342;  Rail- 
way Co.  V.  Adams,  65  Tex.  Glv.  App.  245,  118 
&  W.  1155^;  Fesslnger  v.  El  Paso  Times  Co., 
154  S.  W.  1171,  recently  decided  by  this  court 
and  not  yet  officially  reported. 

No  fundamental  error  appearing  of  record, 
the  judgment  is  therefore  affirmed. 

McKENZIE,  J.,  was  dlsquaUfled  and  did 
not  sit  in  this  case. 

On  Rehearing. 

HIGOINB,  J.  In  opinion  rendered  upon 
rehearing  in  El  Paso  Electric  Railway  Com- 
pany v.  Lee,  157  S.  W.  748,  just  filed  and  not 
yet  officially  reported,  we  at  length  state  our 
reasons  for  declining  to  consider  assignments 
of  error  which  do  not  comply  vrith  that  pro- 
vision of  amended  rule  25  (142  S.  W.  xli), 
which  requires  the  same  to  refer  to  that  por- 
tion of  the  motion  for  a  new  trial  In  which 
the  error  Is  complained  of.  We  here  now 
refer  to  this  opinion  as  stating  in  full  our 
reasons  for  declining  to  consider  the  assign- 
ments In  tills  case  as  violative  of  such  amend- 
ed rule. 


CAIN  V.  DELANBT, 

(Conrt  of  Civil  Appeals  of  Texas.     El  Paso. 
May  15,  1913.) 

1.  Appeal  and  Erbob  (i  743*)— Assionjients 
OF  Ebbob— Refebence  to  Motion  fob  New 
Tbial. 

An  assignment   of  error  not  referring  to 

that  portion  of  the  motion  for  a  new  trial  la 
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which  the  error  is  complained  of,  as  required 
by  rule  25  of  Courts  of  Civil  Appeals  (142  S. 
W.  zii),  will  not  be  considered. 

[EU.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dif.  {{  2099,  3011;  Dec  Dig.  i 
743.*] 

2.  Appsai.  Airo  Bbbob  ({  732*)— AssiOKUERTa 
or  EteBOB— Specifications  of  Erbob. 

An  assignment  of  error  in  overruling  de- 
fendant's motion  for  a  new  trial  is  too  general 
to  require  consideration. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {(  3022-3024;  Dec.  Dig.  | 
732.»] 

3.  Appeal    awd    Ekbob   <J    759*)— Bbief»— 
C!oPYiNO  Assignments  of  Bbbob. 

Assignments  of  error  which  are  not  tme 
copies  of  the  originals  appearing  in  the  record 
cannot  be  considered. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  C!ent  Dig.  g  3094;    Dec.  Dig.  {  759.*] 

4.  Apfeai.  and  £jBbob  (g  1135*)— Aitibicancb 
— Insufficient  Pbesentation  of  Case. 

Where  the  assignments  of  error  cannot  be 
considered  because  insufficiently  presented,  and 
no  fundamental  error  appears,  the  judgment 
will  be  affirmed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error  Cent  Dig.  |§  4454,  4455;    Dec.  Dig.  { 

Appeal  from  El  Paao  County  Conrt;  A. 
8.  J.  Eylar,  Judge. 

Action  by  J.  P.  Delaney  against  William  H. 
Cain.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

Jones  &  Jones,  of  El  Paso,  for  api>ellant 
Brown  &  Terry,  of  El  Paso,  for  appellee. 

HIGCINS,  J.  This  was  a  suit  by  Delaney 
against  Cain  for  commissions  alleged  to  be 
due  for  certain  services  rendered.  Upon 
trial  before  a  jury,  verdict  and  Judgment  was 
rendered  In  favor  of  tbe  appellee  In  the  sum 
of  $290.25. 

[1]  Rule  25  for  the  government  of  the 
Courts  of  Civil  Appeals  (142  S.  W.  xll)  pro- 
vides that  an  assignment  of  error  must  refer 
to  that  portion  of  the.motion  for  a  new  trial 
In  which  the  error  is  complained  of.  None 
of  the  assignments  comply  with  this  provi- 
sion of  the  rule.  They  will  therefore  not  be 
considered.  Railway  Co.  v.  Ledbetter,  163  S. 
W.  646;  Nunn  v.  Veale,  149  S.  W.  768;  Mur- 
phy y.  Earl,  160  S.  W.  486 ;  Tlef el  y.  Max- 
well, 154  8.  W.  319;  Railway  Co.  y.  Gray, 
154  S.  W.  229;  Imperial  Irrigation  Co.  y. 
McKenzie,  167  S.  W.  761,  and  Konz  v.  Hen- 
son,  166  S.  W.  683 ;  tbe  last  two  cases  cited 
having  been  recently  decided  by  this  conrt 
and  not  yet  <^clally  reported. 

[2]  The  last  assignment  of  error  reads  as 
follows:  "The  trial  court  erred  in  overrul- 
ing and  refusing  to  sustain  defendant's  mo- 
tion for  a  new  trial."  Under  numerous  de- 
cisions this  assignment  is  not  entitled  to 
consideration  for  the  further  reason  that  It 
Is  too  general. 

[3]  A  number  of  the  assignments  cannot  be 
considered  for  the  further  reason  that  they 
are  not  true  copies  of  the  originals  appearing 


in  the  record.  Mount  Franklin,  etc,  ▼.  May, 
150  8.  W.  756;  Biggs  v.  Miller,  147  8.  W.  632; 
Horseman  v.  Coleman  County,  57  8.  W.  301; 
Martin  v.  Bank,  102  8.  W.  131;  Alexander 
V.  Bowers,  79  S.  W.  342;  Railway  Co.  y. 
Adams,  56  Tex.  Civ.  App.  245,  118  S.  W. 
1165;  Fesslnger  y.  EI  Paso  Times  Co.,  154 
8.  W.  1171,  and  Imperial  Irrigation  Co.  v. 
McKenzie,  157  8.  W.  751;  the  last  two  cited 
cases  having  been  recently  decided  by  this 
court 

14]  No  fundamental  error  appearing,   ttie 
Judgment  Is.  therefore  affirmed. 

McEENZIB,  J.,  did  not  sit  In  this  case. 


IRVING  y,  TEXAS  ft  P.  RT.  CO. 

(Court  of  Civil  Appeals  of  Texas.     £3  Pasa 

May  8,  1913.     Rehearing  Denied 

May  29,  1913.) 

1.  Appeai,  and  EIbkob  (g  743*)— Bbiefs— As- 
signments OF  EiRBOB— REFEBENCE  TO  MO- 
TION FOB  New  Tbial. 

Assignments  of  error  not  referring  to  that 
part  of  the  motion  for  a  new  trial  in  which 
the  error  is  complained  of,  as  required  by  rules 
24  and  25  of  Courts  of  Civil  Appeals,  as  amend- 
ed January  24,  1012  (142  8.  W.  xii),  cannot 
be  considered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  gg  2999,  3011;  Dec.  Dig.  i 
743.*] 

2.  Appeai,  and  Ebbob  (g  1133*)— Affibmancb 
— Insuffioibnt  Pbesbntation  of  Case. 

Where  assignments  of  error  are  not  suffi- 
cient to  present  tbe  case  on  appeal,  and  an 
examination  of  the  record  discloses  no  funda- 
mental error,  the  judgment  must  be  affirmed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  gg  4450-4453;  Dec  Dig.  g 
IXoo.  J 

Appeal  from  District  (3ourt,  Reeves  Coun- 
ty;  S.  J.  Isaacs,  Judge. 

Action  between  J.  B.  Irving  and  the  Texas 
&  Pacific  Railway  Company.  Judgment  for 
the  company,  and  Irving  appeals.     Affirmed. 

Hefner  &  (Tooke  and  Parker  ft  Palmer,  all 
of  Pecos,  for  appellant  Douthlt  ft  Smith,  of 
Sweetwater,  and  Howard  &  De  Armond,  of 
Midland,  for  appellee. 

McKBNZIB,  J.  This  cause  was  tried  by 
the  court  with  a  Jury.  Appellee  in  Its  brief 
objects  to  the  consideration  by  this  coort  of 
any  of  appellant's  assignments  of  error,  be- 
cause the  assignments  as  filed,  which  ai>- 
pear  In  the  record,  do  not  comply  with  rules 
24  and  26  (142  S.  W.  xU)  for  the  goverument 
of  the  Courts  of  Civil  Appeals,  as  amended 
January  24,  1912. 
The  rules  referred  to  are  as  follows: 
"24.  The  assignment  of  error  must  distinct- 
ly specify  tbe  grounds  of  error  relied  on  and 
distinctly  set  forth  in  the  motion  for  a  new 
trial  In  the  cause,  and  a  ground  of  error  not 
distinctly  set  forth  In  a  motion  for  a  new- 
trial  In  the  cause  and  not  distinctly  specified 
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In  reference  to  tbat  which  la  shown  in  the 
record,  or  not  specified  at  all,  shall  be  con- 
sidered as  waived,  luless  It  be  so  fundamen- 
tal that  the  court  would  act  upon  it  without 
an  assignment  of  error  as  mentioned  In 
rule  23. 

"25.  To  be  a  distinct  spedflcation  of  er- 
ror, it  must  point  out  that  part  of  the  pro- 
ceedings contained  in  the  record  In  which  the 
error  is  complained  of,  in  a  particular  man- 
ner, so  as  to  identify  it,  whether  it  be  the 
rulings  of  the  court  upon  a  motion,  or  upon 
any  particular  part  of  the  pleadings,  or  upon 
the  admission  or  the  rejection  of  evidence,  or 
upon  any  other  matter  relating  to  the  cause 
or  its  trial,  or  the  portion  of  the  charge 
given  or  refused,  the  fact  or  facts  in  issue 
which  the  evidence  was  incompetent  or  in- 
sufficient to  prove,  the  insufficiency  of  tbe 
verdict  or  finding  of  the  jury,  if  special,  and 
the  particular  matter  in  which  the  judgment 
is  erroneous  or  illegal,  with  such  reasonable 
certainty  as  may  be  practicable,  in  a  succinct 
and  clear  statement,  considering  the  matter 
referred  to,  and  most  refer  to  that  portloa 
of  the  motion  for  a  new  trial  in  which  the 
error  is  complained  of." 

[1]  It  is  apparent  from  examination  of  the 
assignments  of  error,  as  same  appear  in  the 
record,  that  they  do  not  make  any  reference 
to  "tbat  portion  of  the  motion  for  a  new  trial 
in  which  the  error  Is  complained  of."  The 
omission  is  a  violation  of  the  rules  just 
quoted,  and  the  assignments  of  error  will 
be  considered  by  this  court  as  waived.  Da- 
vidson V.  Patton,  149  S.  W.  757;  Railway  Co. 
V.  Ledbetter,  153  S.  W.  646;  Railway  Co.  v. 
Gray,  154  S.  W.  229;  Imperial  Irrigation  Co. 
T.  McKenzie,  157  S.  W.  751;  Konz  v.  Henson, 
156  8.  W.  503;  RaUway  Co.  v.  Lee,  157  S.  W. 
748;  and  Cain  v.  Delaney,  167  8.  W.  751. 
The  last  four  cases  are  not  yet  officially 
reported,  having  recently  been  decided  by 
this  court. 

[2]  An  examination  of  the  record  fails  to 
disclose  any  fundamental  error,  and  the  judg- 
ment most  be  affirmed. 


SOUTHERN  PAC.  CO.  ▼.  WALTERS. 

(Court  of  Civil  Appeals  of  Texas.     El  Paso. 
May  1,  1913.     On  Rehearing,  June 
Id,  1913.) 
Apfeai.  and  Ebkoe  (§  743*)— QpssnoNS  Re- 
viewable— ASSIONHENTS  ov  Ebbob— RtncES 
OF  COCBT. 

Asslenmenta  of  error  containing  no  refer- 
ence to  the  part  of  the  motion  for  new  trial  in 
which  the  errors  were  complained  of  in  the 
trial  coort,  as  required  by  Court  of  Civil  Ap- 
peals Role  25  (142  S.  W.  xu),  wiU  not  be  con- 
sidered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Elrror,  Cent  Dig.  H  2999,  3011;    Dec.  Dig.  | 


Appeal  from  District  Court,  El  Paso  Coun- 
ty;  Dan  M.  Jackson,  Judge. 

Action  by  Mary  Walters,  temporary  admin- 
istratrix of  F.  O.  Walters,  deceased,  against 
the  Southern  Pacific  Company.  From  a 
judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Beoll  &  Kemp,  of  El  Paso,  William  F.  Her- 
rin,  of  San  Francisco,  Gal.,  and  Baker,  Botts, 
Parker  &  Garwood,  of  Houston,  for  appel- 
lant Patterson,  Wallace  &  Gardner,  of  El 
Paso,  and  H.  M.  Wntzbacb,  of  Seguin,  for 
appellee. 

HARPER,  C  J.  This  ia  a  suit  brought  by 
Mary  Walters,  temporary  administratrix  of 
the  estate  of  F.  G.  Walters,  deceased,  to  re- 
cover damages  for  the  death  of  said  Walters. 
Case  was  tried  before  jury  and  resolted  in 
a  verdict  against  defendant  for  the  sum  of 
f5,000. 

The  assignments  of  error  In  appellant's 
brief  will  not  be  considered  by  us  because 
not  In  compliance  with  rule  25  for  Courts  of 
Civil  Appeals  (142  S.  W.  xll),  in  that  there 
is  no  appropriate  reference  to  the  part  of 
the  motion  for  new  trial  In  which  the  error 
was  complained  of  in  the  court  below.  The 
appellant's  motion  for  new  trial  was  over- 
ruled December  5,  1912.  The  brief  was  filed 
in  this  court  March  25,  1913.  Parties  to 
suit  and  their  attorneys  certainly  have  had 
ample  time  to  familiarize  themselves  with 
the  rules  promulgated  In  January,  19112. 
Jones  V.  Edwards,  162  S.  W.  727;  Railway 
Co.  V.  Ledbetter,  153  S.  W.  646;  Nunn  v. 
Veale,  149  S.  W.  768;  Murphy  v.  Earl,  160 
S.  W.  486;  Tlefel  v.  Maxwell,  164  B.  W.  319; 
Railway  Co.  v.  Gray,  164  S.  W.  229;  Konss 
V.  Henson,  166  S.  W.  593,  recently  decided  by 
this  court  and  not  yet  officially  reported. 

No  fundamental  error  appearing,  the  Judg- 
ment is  affirmed. 

McETENZIE,  J.,  did  not  alt  in  this  case. 

On  Rehearing. 

HARPER,  C.  J.  In  opinion  rendered  upon 
rehearing  in  El  Paso  Electric  Railway  Co.  v. 
Lee,  157  S.  W.  748,  just  filed  and  not  yet  offi- 
cially reported,  we  at  length  state  our  rea- 
sons for  declining  to  consider  assignments  of 
error  which  do  not  comply  with  that  provi- 
sion of  amended  rule  25  (142  S.  W.  xil),  which 
requires  the  same  to  refer  to  that  portion  of 
the  motion  for  a  new  trial  in  which  the  er- 
ror Is  complained  of.  We  here  now  refer  to 
this  opinion  as  stating  in  full  our  reasons  for 
declining  to  consider  the  assignments  in  this 
case,  as  violative  of  such  amended  rule;  copy 
of  said  opinion  l)eing  hereto  attached. 
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SLAUGHTER  v.  KIRKPATRICK. 

(Court  of  Civil  Appeals   of  Texas.     El   Paso. 

May  15,  1913.     Rehearing  Denied 

June  6,  1913.) 

Appkai.  and  Erbob  (S  743*)— Assignments 
OF  Kbbob— Reference  to  Motion  fob  New 
Tbial. 

Assignments  of  error  not  referring  to  that 

part  of  the  motion  for  new  trial  in  which  the 

error  was  complained  of  will  be  considered  as 

waived. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 

Error,  Cent.  Dig.  Si  2999,  3011;   Dec.  Dig.  i 

743.*] 

Appeal  from  Martin  County  Court;  A.  C. 
Eldson,  Judge. 

Action  between  C.  C.  Slaughter  and  Jj.  C. 
Kirkpatrick.      Judgment    for     Kirkpatrlck, 

and  Slaughter  appeals.    AfiSrmed. 

Howard  &  De  Armond,  of  Midland,  and  G. 
U.  Wrigbt,  of  Dallas,  for  appellant.  A.  L. 
Green,  of  Stanton,  for  appellee. 

McKENZIE,  J.  This  is  an  appeal  from  tbe 
county  court  of  Martin  county.  The  cause 
was  tried  by  the  court  and  Jury.  The  ver- 
dict and  Judgment  was  In  favor  of  appellee, 
and  appellant  filed  a  motion  for  new  trial. 

We  tind  from  examination  of  appellant's 
assignments  of  error,  as  filed  In  the  trial 
court,  that  no  mention  or  reference  Is  made 
to  the  motion  for  new  trial.  This  Is  not  a 
compliance  with  the  rules  which  govern  this 
court,  and  the  assignments  will  be  considered 
as  waived.  Our  holding  herein  Is  in  con- 
formity with  the  following  authorities:  Da- 
vidson V.  Patton,  149  S.  W.  757;  Murphy  y. 
Earl,  150  8.  W.  486;  Railway  Co.  v.  Ledbet- 
ter,  153  S.  W.  646;  Railway  Co.  v.  Gray,  154 
S.  W.  229;  Imperial  Irr.  Co.  v.  McKenzie, 
157  S.  W.  751;  Konz  v.  Henson,  156  S.  W. 
593;  Railway  Co.  v.  Lee,  157  S.  W.  748; 
Cain  T.  Delaney,  157  S.  W.  751;  Irving  v.  T. 
&  P.  Ry.  Co.,  157  S.  W.  752.  The  last  five 
cases  are  recent  opinions  of  this  court  and 
not  yet  officially  reported. 

An  examination  of  the  record  falls  to  dis- 
close error  of  a  fundamental  nature,  and  the 
Judgment,  accordingly,  is  affirmed. 


BARGNA  V.  BARGNA. 

(Court  of  Civil  Appeals  of  Texas.      San  An- 
tonio.    May  14,  1913.     Rehearing 
Denied  June  11,  1913.) 

Appeal  and  Ebbob  (J  332*)— Wbit  of  Eb- 
BOB— Death  of  Plaintiff  in  Ebbob— Ef- 
fect. 

Under  Rev.  Civ.  St  1911,  arts.  1618,  2107, 
declaring  that  the  death  of  any  party  in  a 
cause  taken  to  the  Courts  of  Civil  Appeals  by 
appeal  or  writ  of  error,  after  the  service  of  the 
writ  of  error  and  before  decision  of  the  case, 
shall  not  abate  the  case,  and  that  on  the  death 


of  any  party  entitled  to  an  appeal  or  demur- 
rer the  same  may  be  taken  by  his  executor, 
administrator,  or  heir,  a  writ  of  error  in  the 
name  of  the  defeated  party  must  be  dismissed 
for  want  of  jurisdiction,  where  the  party  was 
dead  at  the  time  of  the  service  of  citation  in 
error. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  (g  1842-1845;    Dec.  Dig.   { 

Error  to  District  Court,  Bexar  County; 
Claude  y.  Birkhead,  Judge. 

Action  between  Marco  Bargna  and  Mary 
Bargna.  There  was  a  Judgment  for  the  lat- 
ter, and  the  former  brings  error.    Dismissed. 

F.  H.  Booth,  Anderson  &  Belden,  and  Se- 
lig  Deutschman,  all  of  San  Antonio,  for 
plaintiff  in  error.  F.  C.  Davla  and  Webb  & 
Uoeth,  all  of  San  Antonio,  tor  defendant  in 
error. 

TALIAFERRO,  J.  This  case  Is  here  upon 
writ  of  error  from  the  district  court  of  the 
Seventy-Third  judicial  district,  and  this  Is 
the  second  time  the  case  has  been  to  this 
court  For  former  opinion,  see  127  S.  W. 
1156.  The  record  reveals  that  the  case  was 
tried  at  the  October  Term,  1911,  and  final 
Judgment  entered  as  of  November  13,  1911. 
On  November  11,  1912,  a  petition  for  writ  of 
error  was  filed,  and  on  November  12,  1912, 
citation  In  error  was  served. 

By  sworn  motion  of  defendant  in  error 
filed  In  this  cause  in  the  lower  court  on  No- 
vember 11,  1912,  It  Is  shown  that  at  the  time 
the  citation  in  error  was  served  Marco  Barg- 
na was  dead.  Articles  1618  and  2107,  R. 
8.  1911,  provide  as  follows: 

"Art.  1618.  If  any  party  to  the  record  In 
any  cause  hereafter  taken  to  the  Courts  of 
Civil  Appeals,  by  appeal  or  writ  of  error,  or 
transferred  from  the  Supreme  Court  or 
Courts  of  Appeals,  shall  have  died  heretofore, 
or  shall  hereafter  die,  after  the  appeal  bond 
has  been  filed  and  approved,  or  after  the 
writ  of  error  has  been  served,  and  before 
such  cause  has  been  decided,  such  cause 
shall  not  abate  by  such  death ;  but  the  court 
shall  proceed  to  adjudicate  such  cause  and 
render  Judgment  therein  as  If  all  i>arlies 
thereto  were  still'  living;  and  such  Judgment 
shall  have  the  same  force  and  effect  as  if 
rendered  In  the  lifetime  of  all  the  parties 
thereto." 

"Art.  2107.  In  ease  of  the  death  of  any  par- 
ty eutitled  to  an  appeal  or  writ  of  error,  the 
same  may  be  taken  by  his  executor,  admin- 
istrator or  heir." 

It  Is  clear  that  under  these  statutes  this 
court' has  no  Jurisdiction -to  determine  this 
cause,  and  any  Judgment  upon  the  merits  of 
the  case  would  be  void.  Conn  v.  Hagan,  93 
Tex.  334,  65  S.  W.  323. 

The  writ  of  error  is  dismissed. 
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INDIANA  &  OHIO  LIVE  STOCK  INS.  CO. 
v.  SMITIL 

(Court  ot   Civil   Appeals   of   Texas.     Austin. 

May  21.  1913.) 
L  IHBUBANCK   (8   633*)— AcTiOHS— Petition— 

SUKRCIENCT. 

A  petition,  in  an  action  on  a  policy  on 
the  life  of  a  horae,  which  alleges  that  plain- 
tiff was  the  owner  of  the  horse  at  the  time 
it  was  insured,  that  by  reason  of  the  policy 
and  the  death  of  the  horse  defendant  became 
liable  to  plaintiff  to  the  amount  of  the  policy, 
that  the  horse  died  within  the  life  of  the  pol- 
icy, that  all  the  premiums  had  been  paid,  that 
plaintiff  furnished  proof  of  loss  with  demand  of 
payment,   and  that  defendant  was  indebted   to 

{>laintiff  in  the  amount  of  the  policy,  sufficient- 
y  alleges  as  against  a  general  demurrer  that 
plaintiff  was  the  owner  or  had  an  insurable  in- 
terest in  the  horse  at  the  time  of  its  death. 

[EJd.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  i  1594;    Dec.  Dig.  |  633.*] 

2.  Pleading  (f  34*)— Petition— DBMrBKEB. 

The  court,  in  passing  on  a  general  demur- 
rer to  the  petition,  must  consider  everything  as 
properly  alleged  which  by  reasonable  construc- 
tion is  embraced  within  the  allegations. 

[Bd.    Note. — For   other   cases,   see   Pleading, 
Cent.  Dig.  il  5%,  66-74;  Dec.  Dig.  «  34.*] 
8.  PusADiNo   ({   212*)— Petition- Dbmubbeb 

— Waivkb. 

Where  the  demurrer  to  the  petition  was 
not  presented  to  or  acted  on  by  the  court,  it 
mast  be  deemed  waived. 

[EM.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  $§  521-524;   Dec.  Dig.  {  212. *J 

4.  Pleading  (|  433*)  — Defects  — Aidee  by 

Vebdict. 

A  verdict  for  plaintiff  cures  all  defects  in 
the  petition  except  a  failure  to  state  a  cause 
of  action. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  H  1451-1477;  Dec.  Dig.  {  433.*] 

6.  INSUBANCB  (S  281*)— Misbepbesentations 

— "Matebial  to  Uibk." 

The  term  "material  to  risk,"  In  Kev.  Civ. 
St  1911,  art  4947,  providing  that  false  state- 
ments in  an  application  for  insurance  shall 
not  constitute  a  defense,  unless  the  matter  mis- 
represented was  material  to  the  risk,  or  actu- 
ally contributed  to  the  contingency  on  which  the 
policy  became  due,  means  the  making  of  some 
misrepresentation  of  fact  which  induced  the  in- 
surance company  to  assume  the  risk,  and  where 
one  procuring  a  policy  on  the  life  of  his  horse 
made  misrepresentations  as  to  the  value  of  the 
horse  and  the  consideration  paid  therefor  and 
whether  it  was  mortgaged,  and  the  misrepre- 
sentations induced  the  insurance  company  to 
issue  the  policy,  the  misrepresentations  were 
material  and  defeated  a  recovery  on  the  policy 
stipulating  that  misrepresentations  by  insured 
should  invalidate  the  policy. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  U  697-600;   Dec.  Dig.  i  281.»] 

Appeal  from  District  Court,  Milam  Conn- 
ty;  J.  C  Scott,  Jndge. 

Action  by  David  P.  Smith  against  the  Indi- 
ana &  Ohio  Live  Stock  Insurance  Company. 
From  a  judgment  for  plaintiff,  defendant 
appeals.    Reversed  and  rendered. 

Robt  M.  Lyles,  of  Austin,  Geo.  T.  Moore, 
of  Houston,  and  Llghtfoot,  Brady  &  Robert- 
son, ot  Austin,  for  appellant  Henderson, 
Klda  &  GlUis,  of  Cameron,  for  appellee. 


RICB,  J.  Appellee  on  the  28th  of  June, 
1910,  was  the  owner  of  an  imported  German 
coach  stallion,  called  Rlgi,  and  took  out  a 
policy  of  insurance  npon  his  life  for  a  period 
of  12  months  from  said  date  in  appellant 
company  for  the  stmi  of  $1,200,  paying  the 
required  premium  therefor.  On  the  4th  of 
August  next  thereafter  said  horse  died. 
Proof  of  loss  having  been  made  lu  accord- 
ance with  the  provisions  of  said  policy,  and 
ai^ellant  refusing  to  pay  the  same,  this  suit 
was  brought  to  enforce  collection  thereon. 
Appellant  pleaded  in  defense  of  said  action 
that  appellee,  in  his  written  application  for 
said  Insurance,  falsely  and  fraudulently  rep- 
resented the  value  of  said  horse  to  be  $3,000, 
and  that  he  had  paid  $3,000  therefor,  and 
that  there  was  no  mortgage  upon  said  horse ; 
whereas,  in  truth  and  in  fact,  said  horse  was 
not  worth  (he  sum  of  $3,000,  and  that  appel- 
lee had  not  paid  said  sum  therefor,  but  that 
he  had  only  paid  $1,260  therefor,  $1,000  of 
which  was  in  cash  and  the  balance  in  a 
promissory  note,  and  said  horse  was  at  the 
time  of  such  application  for  insurance  mort- 
gaged, together  with  other  property,  for  the 
sum  of  $2,500.  Said  policy,  among  other 
things,  provided  that  It  should  be  void  "in 
the  event  the  insured  has  concealed  or  mis- 
represented (In  writing  or  otherwise)  any 
material  fact  or  circumstance  concerning 
this  insurance,  or  the  subject  thereof,  or  if 
the  interest  of  the  insured  be  other  than  the 
unconditional  and  sole  ownership  of  the 
property,  or  in  case  of  any  fraud  or  false 
swearing  by  the  Insured,  touching  any  mat- 
ter relating  to  this  Insurance,  or  the  subject 
thereof,  whether  before  or  after  any  loss." 
The  evidence  sustains  this  defense.  There 
was  a  nonjury  trial  resulting  in  behalf  of 
appellee  in  the  sum  of  $800,  together  with 
$120  attorney's  fees  and  12  per  cent  dam- . 
ages  thereon,  with  6  per  cent  Interest  from 
date  thereof,  from  which  this  appeal  Is  pros- 
ecuted. 

[1]  The  first  assignment  of  error  assails 
the  sufHclency  of  the  petition  in  that  It  is 
not  alleged  therein,  either  by  direct  averment 
or  by  reasonable  Intendment  or  by  implica- 
tion, that  appellee  was  the  owner  of  or  had 
any  insurable  or  other  interest  in  said  stal- 
lion described  in  said  policy  of  Insurance  at 
the  time  of  his  death.  We  think  the  petition  . 
would  have  been  good  as  ogalnst  a  general 
demurrer,  because  plaintiff  alleged  that  he 
was  the  owner  of  the  stallion  at  the  time  it 
was  Insured;  that,  by  reason  of  the  execu- 
tion of  the  policy  and  the  death  of  the  stal- 
lion, defendant  became  liable  to  plaintiff  in 
the  sum  of  $1,200  thereon.  It  alleged  his 
death  within  the  life  of  the'  policy,  and  that 
ail  premiums  due  thereon  had  been  paid  at 
that  time;  that  plaintlfF  had  furnished  de> 
fendant  proof  of  loss,  with  notice  and  de- 
mand of  payment  It  further  alleged  that 
defendant  Is  now  justly  indebted  to  plalntltr 
In  the  sum  of  $1,200 ;  that  be  was  compelled 
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to  employ  attorneys  to  bring  suit  thereon,  and 
by  reason  of  the  company's  failure  and  re- 
fosal  to  pay  said  amount  defendant  is  liable 
under  the  law  In  said  sum,  with  interest,  at- 
torney's fees,  etc. 

In  the  case  of  Oerman  Insurance  Co.  ▼. 
Glbbs,  35  S.  W.  679,  It  was  held  that,  where 
the  petition  alleged  that  the  policy  was  Is- 
sued to  the  plaintiff,  It  was  equivalent  to  an 
allegation  that  he  was  the  owner,  as  against 
a  general  demurrer.  In  Rutherford  v.  Smith, 
28  Tex.  322,  it  was  held  that  an  allegation 
in  the  petition.  In  a  suit  on  a  promissory 
note,  that  the  payee,  for  a  valuable  consid- 
eration, had  transferred  same  to  plaintiff  by 
Indorsement,  was  a  sufficient  averment  of 
title  In  plaintiff. 

(2, 3]  In  pasi^ng  upon  a  petition  tested  by 
a  general  demurrer,  the  court  should  consid- 
er everything  as  properly  allege^  whidi  by 
reasonable  construction  is  embraced  within 
the  allegations  contained  therein.  See  Gib- 
bens  T.  Bourland,  145  S.  W.  275,  and  cases 
there  dted.  But,  since  the  demurrer  was 
not  presented  to  or  acted  upon  by  the  court, 
it  must  be  regarded  as  waived. 

[4]  This  being  true,  an  entirely  different 
question  la  presented  from  that  In  which 
a  demurrer  was  presented  and  overruled; 
because  the  verdict  in  such  cases  will  cure 
all  defects  in  the  petition,  except  a  failure 
to  state  a  cause  of  action.  See  Grant  v. 
Whittlesey,  42  Tex.  320;  Schuster  v.  Prend- 
enthal  &  Co.,  74  Tex.  53,  11  S.  W.  1051.  Be- 
lieving the  petition  sufficient,  in  the  state 
of  the  record,  we  overrule  this  assignment 

[6]  The  next  question  presented  for  con- 
sideration is  raised  by  appellant's  third  as- 
signment, which,  in  effect,  contends  that  not- 
withstanding the  court  found,  as  a  question 
of  fact,  that  the  appellee  made  untrue  state- 
ments in  his  application  for  insurance  with 
reference  to  the  amount  paid  for  said  animal 
and  Its  value,  as  well  as  untrue  statements 
with  reference  to  the  same  having  been 
mortgaged  at  the  time  the  policy  was  Issued, 
yet  he  found  that  neither  the  value  of  said 
stallion,  the  price  paid  therefor,  the  man- 
ner of  payment,  nor  the  mortgage  thereon, 
nor  any  matter  or  thing  concerning  which 
said  untrue  statements  in  said  application 
were  made,  was  material  to  the  risk  assumed 
by  the  defendant  In  Issuing  said  insurance 
policy,  or  contributed  to  the  contingency  or 
event  on  which  said  policy  became  due  and 
payable.  It  is  contended  on  the  part  of  ap- 
pellee that  under  said  findings  these  misrep- 
resentations will  not  avoid  the  policy  under 
our  statute.  The  article  referred  to  reads: 
"Any  provision  In  any  contract  or  policy  of 
insurance  Issued'  or  contracted  for  in  this 
state,  which  provides  that  the  answers  or 
statements  made  in  the  application  for  such 
contract,  or  in  the  contract  of  Insurance,  If 
untrue  or  false,  shall  render  tlie  contract  or 


policy  void  or  voidable,  shall  be  of  no  effect, 
and  shall  not  constitute  any  defense  to  any 
suit  brought  upon  sudi  contract,  unless  it 
be  shown  upon  the  trial  thereof  that  the 
matter  or  thing  misrepresented  was  material 
to  the  risk  or  actually  contributed  to  the 
contingency  or  event  on  which  said  policy 
became  due  and  payable,  and  whether  it  was 
material  and  so  contributed  in  any  case  shall 
be  a  question  of  fact  to  be  determined  by  the 
court  or  Jury  trying  such  case."  See  article 
4947,  B.  S.  191L 

In  this  connection,  however,  it  must  be  ob- 
served that  the  uncontradicted  evidence 
shows  that  the  misstatements  with  inference 
to  the  mortgage,  the  value  of  tlie  animal, 
and  the  amount  paid  by  appellee  therefor 
were  material  to  the  risk;  not  only  so,  but 
it  appeared  that  the  policy  Itself  would  not 
have  been  written  if  the  company  had  linown 
that  such  untrue  statements  were  made  by 
appellee  in  said  application.  We  think  any 
fact  which  induced  the  company  to  assume 
the  risk,  and  without  which  It  would  not 
have  done  so,  must  be  regarded  as  material 
thereto.  The  expression  "material  to  the 
risk"  is  not  equivalent  to  "increasing  the 
risk,"  but  necessarily  means  the  making  of 
some  representation  or  misstatement  of  some 
fact  whidi  induces  or  causes  the  insurance 
company  to  assume  the  risk;  and  if ,  as  In 
the  present  case,  it  be  shown  that  there  were 
misrepresentations  of  fact,  and  these  facts 
not  only  Induced  appellant  to  write  the  con- 
tract, but  also  shows  that  it  wholly  relied 
upon  the  truth  of  these  statements  in  enter- 
ing into  said  contract,  and  that  they  were 
material  Inducements  thereto,  the  same  must 
be  regarded  as  being  embraced  within  and 
covered  by  said  statute. 

In  Boggs  T.  American  Ins.  Co.,  30  Mo.  63, 
it  is  said:  "  'A  material  fact,'  as  that  term 
Is  used  In  the  law  of  Insurance,  Is  defined  by 
Mr.  Angell  to  be  a  fact  'which  if  communi- 
cated to  the  underwriter  would  induce  him 
either  to  decline  an  Insurance  altogether,  or 
not  to  accept  It  unless  at  a  higher  premium.' " 
It  is  likewise  said  In  Clark  v.  Union  Mutual 
Fire  Ins.  Co.,  40  N.  H.  333,  77  Am.  Dea  721: 
A  material  fact  Is  any  fftct,  "the  knowledge 
or  Ignorance  of  which  would  naturally  In- 
fluence an  Insurer  In  making  the  contract  at 
all,  or  in  estimating  the  degree  and  charac- 
ter of  the  risk,  or  In  fixing  the  rate  of  insor- 
ance." 

The  record  dls<aoslng,  as  it  does,  that  the 
representations  made  on  the  port  of  appellee 
to  secure  the  Insurance  were  untrue  and  ma- 
terial to  the  risk,  it  vitiates  said  policy  of 
insurance,  for  which  reason  appellee  was 
not  entitled  to  recover.  It  therefore  becomes 
our  duty  to  reverse  and  render  the  Judgment 
In  favor  of  appellant,  which  is  accordingly 
done. 

Reversed  and  rendered. 
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ORBUi  T.  SAM  HOUSTON  LIFE  INS.  CO. 

(Court  of   Civil   Appeals   of   Texas.     Austin. 

May  14,  1918.) 

1,  IN8T7BANCK     ({     150*)— LiFB     POLIOT— COK- 

STBucnoN— SuiciDK  Clause. 

Where  a  life  insurance  policy  provided  that 
the  agreements,  benefits,  and  privileges  stated 
on  subsequent  pages  were  made  a  part  ot  the 
contract,  and  on  the  second  page  contained  a 
heading  "agreements,  benefits  and  privileges," 
a  provision  that.  In  case  of  suicide  within  one 
year,  the  company  should  be  liable  only  for  the 
premiums  paid,  stated  under  a  subhead,  "gen- 
eral provisions,"  on  the  third  page,  is  made  a 
part  of  the  policy. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  {{  305-307;    Dec.  Dig.  |  150.*] 

2.  InsxJBANCK    (S   161*)— Ijinc   Pouct— Con- 
8TBUCTI0N— Application. 

In  the  absence  of  a  statute,  an  application 
for  life  insurance,  which  contains  a  clause 
limiting  the  liability  in  case  of  suicide  to  the 
net  reserve,  is  made  a  part  of  the  policy  by  a 
clause  therein  that  it  is  issued  in  considera- 
tion of  the  application. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  SS  308-311 ;   Dec.  Dig.  {  151.*] 

8.   iNBtnAROB     (f    184*)— LiFX     POLIOT— COW- 

SIBUOnoN. 

Under  Rev.  Civ.  St  1911,  art  4061,  pro- 
viding that  every  contract  for  life  insurance, 
except  those  which  are  indisputable  after  two 
years  or  less,  shall  be  accompanied  by  a  copy 
of  the  application,  a  clause  in  a  policy  provid- 
ing that  "it  shall  be  Incontestable  after  one 
year,"  provided  the  required  premiums  are 
paid.  Is  free  from  conditions  as  to  residence, 
travel,  or  place  of  death,  does  not  impose  an 
extra  burden  upon  the  insured,  but  frees  him 
from  those  conditions,  and  the  policy  is  within 
the  exception   contained  in  the  statute. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  U  214-217;   Dec.  Dig.  {  1S4.»] 

Appeal  from  District  Court,  McLeiman 
County;    Richard  I.  Munroe,  Judge. 

Action  by  Agnes  Grell  against  the  Sam 
Houston  Life  Insurance  Company.  Judg- 
ment for  the  defendant,  and  plaintiff  ap- 
peals.   Affirmed. 

Scott  &  Ross,  of  Waco,  for  appellant 

JENKINS,  J.  The  appellee,  on  the  9th 
day  of  October,  1909,  issued  a  policy  upon  the 
life  of  Frederick  William  Grell,  husband  of 
appellant,  for  her  benefit,  in  the  sum  of 
f  1,000.  The  premium  was  paid  for  the  first 
year,  and  within  said  year  the  Insured  com- 
mitted suicide.  The  trial  court  rendered  Judg- 
ment for  appellee. 

[1]  The  following  is  written  In  the  face  of 
the  policy:  "The  mutual  agreements,  bene- 
fits and  privileges  stated  on  the  subsequent 
pages  are  hereby  made  a  part  of  this  con- 
tract, as  fully  as  If  recited  at  length  over 
the  signatures  hereunto  affixed."  On  the 
second  page,  following  the  signatures  of  the 
parties  to  said  agreement,  is  the  following: 
"Suicide.  In  case  of  suicide  committed  while 
sane  or  Insane,  within  one  year  from  the 
date  on  wbldi  this  Insurance  becomes  effec- 
tive, the  limit  of  recovery  hereunder  shall 
be  the  premiums  paid."     Appellant  insists 


that  this  is  no  part  of  the  insurance  con- 
tract, for  the  reason  that  on  the  first  page 
is  printed  In  capital  letters,  "agreements,  ben- 
efits and  privileges,"  following  wlilch  on  the 
second  page  Is  a  subhead  printed  In  capital 
letters,  "general  provisions,"  and  the  suicide 
clause  above  quoted  comes  under  the  head  of 
general  provisions.  Following  the  subhead 
"general  provisions"  is  another  subhead  print- 
ed in  capital  letters,  "protection  to  contract 
if  insured  is  wholly  disabled,"  under  which 
subhead  are  several  clauses  beneficial  to  the 
insured.  Following  the  last-named  subhead 
is  another  printed  in  capital  letters,  "spe- 
cial Installment  and  trust  fund  options."  We 
are  of  the  oidnion  that  everything  on  each 
of  the  first,  second,  and  tliird  pages  follow- 
ing the  signatures  of  the  officers  of  the  com- 
pany are  included  under  the  term  "the  mutu- 
al agreements,  benefits  and  privileges  stated 
on  the  subsequent  pages." 

[2, 3]  If,  however,  we  are  mistaken  in  this, 
the  Judgment  of  the  court  must  be  affirmed 
for  the  reason  that  the  application  for  in- 
surance, part  one,  and  signed  by  the  insured, 
contains  the  following  clause:  "I  further 
agree  that  If  I  shall  die  by  my  own  hand  or 
act,  whether  I  be  at  the  time  sane  or  Insane, 
during  two  years  next  following  the  date  of 
issue  of  said  policy  the  company  shall  be  li- 
able only  for  the  net  reserve  lield  against 
said  policy  reckoned  according  to  the  legal 
standard  of  Texas.".  And  also  in  another 
part  of  the  application  for  said  policy  signed 
by  the  insured  there  Is  the  following  clause: 
"I  further  agree  that  self-destruction,  sane 
or  Insane,  and  death  In  consequence  of  viola- 
tion of  law  within  one  year,  are  not  risks 
assumed  by  the  company  In  the  policy."  In 
the  face  of  the  policy  there  Is  written  the 
following  clause:  "This  contract  is  issued 
In  consideration  of  the  statements  and  agree- 
ments made  In  the  application  therefor, 
which  are  hereby  made  a  part  hereof,  and 
in  further  consideration  of  the  annual  pre- 
mium," etc.  This  statement  written  In  the 
face  of  the  policy  makes  the  application  a 
part  of  the  policy  by  which  it  was  avoided  by 
the  suicide  of  the  Insurer,  unless  It  Is  pre- 
vented from  being  such  by  our  statute, 
which  reads  as  follows:  "Policies  of  insur- 
ance to  be  accompanied  by  copy  of  questions, 
etc.  Every  contract  or  policy  of  insurance 
Issued  or  contracted  for  In  this  state  shall 
be  accompanied  by  a  written,  photographic 
or  printed  copy  of  the  application  for  such 
insurance  policy  or  contract,  as  well  as  a 
copy  of  all  questions  asked  and  answers 
given  thereto.  The  provisions  of  the  fore- 
going articles  shall  not  apply  to  policies  of 
life  insurance  in  which  there  is  a  clause  mak-  - 
ing  such  policy  indisputable  after  two  years 
or  less,  provided  premiums  are  duly  paid." 
R.   S.  1911,  art.  4951. 

The  policy  sued  on  was  incontestable  after 
one  year  from  the  date  of  Ata  issue,  provided 
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tbe  premlumB  were  duly  paid.  Neither  writ- 
ten, photographic,  nor  printed  copies  of  the 
application  for  such  policy  accompanied  the 
same.  Appellant  insists  that  this  provision 
of  the  statute  is  not  applicable  to  the  policy 
sued  on,  for  the  reason  that  it  contains  an 
additional  provision  more  onerous  than  that 
required  by  the  statute.  This  alleged  addi- 
tional provision  is  as  follows:  "And  is  free 
from  conditions  as  to  residence,  travel  or 
place  of  death."  Appellant  insists  that  this 
means  that  not  only  must  the  premiums  be 
paid,  but  that  the  Insured  must  not  hare 
violated  the  provisions  of  the  policy  as  to 
residence,  travel,  or  place  of  death.  The 
application  for  the  policy  contains  the  fol- 
lowing :  "I  also  agree  that  If  during  the  two 
years  next  following  the  date  of  the  issue  of 
the  policy  of  insurance  for  which  application 
is  hereby  made  I  shall,  without  written  per- 
mission granted  by  said  company,  travel  or 
reside  elsewhere  than  in  those  parts  of  the 
United  States  of  America  lying  north  of  the 
torrid  zone  and  south  of  the  16th  parallel 
of  north  latitude,  etc.,  policy  shall  be  void." 
Said  application  also  contains  the  following: 
"I  also  agree  that  military  and  naval  service 
in  time  of  war  are  risks  not  assumed  by  said 
company,  and  are  not  intended  to  be  covered 
by  said  poUcy,  unless  a  written  permit  there- 
for at  the  company's  regular  rate  of  extra 
premium  shall  be  granted.  And  that  If  I 
shall  engage  In  any  suph  service  during  the 
continuance  of  said  policy,  without  such  a 
permit,  no  claim  shall  exist  under  said  pol- 
icy except  for  the  net  reserve  held  against  It, 
reckoned  according  to  the  legal  standard  of 
Texas."  The  full  clause  in  the  face  of  the 
policy  with  reference  to  these  matters  reads 
as  follows:  "This  contract  shall  be  incon- 
testable after  one  year  from  the  date  of  Its 
issue,  provided  the  required  premiums  are 
duly  paid,  and  Is  free  from  conditions  as  to 
residence,  travel  or  place  of  death.  No  per- 
mit or  extra  premium  will  be  required  for 
military  or  naval  service  in  time  of  war  or  in 
time  of  peace."  As  we  construe  this  clause, 
instead  of  being  an  additional  burden  upon 
the  insured.  It  freed  him  from  the  conditions 
as  to  residence,  travel,  place  of  death  and  of 
obtaining  permission  to  engage  in  military 
or  naval  service  and  the  payment  of  extra 
premiums  by  reason  thereof. 

Binding  no  error  in  the  record,  the  Judg- 
ment of  the  trial  court  Is  alBrmed. 

Affirmed. 


COWSER  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.     April 

30,  1913.     Rehearing  Denied  June  4, 

1913.) 

1.  Names  (§  16*)— Idem  Sonans— Ameb— Ab- 

MOR. 

The  names  "Amer"  and  "Armor"  are  idem 
sonans.     Hence  in  -a  prosecution  for  incest,  in 


which  the  defense  was  a  former  marriage  with 
Amer  C,  a  decree  of  divorce  given  to  defendant 
from  Armor  C.  -is  admissible  in  evidence  un- 
der proper  instructions  of  the  court  as  to  bur- 
den of  proof  on  the  state  to  show  the  identity 
of  the  parties,  etc. 

[Ed.  Note.— For  other  cases,  see  Names,  Cent 
Dig.  H  4,  12-14;    Dec.  Dig.  S  16.*] 

2.  Witnesses  (§  193*)— Husband  and  Wife 
— "Confidential  Commcnications." 

In  a  prosecution  for  crime  committed  with 
defendant's  stepdaughter,  defendant's  confession 
in  the  presence  of  his  wife  and  daughter  is  not 
a  "confidential  communication"  within  Code 
Cr.  Proc.  1911,   art  794. 

[Ed.  Note. — For  other  cases,  see  Witnesaea, 
Ont  Dig.  H  740,  741;    Dec.  Dig.  {  193.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.   2,  pp.  1421,   1422;    vol.  8,  p.  7C11.] 

3.  Ceiminai,  IjAW  ({  369*)— Evidence— Oth- 
er Offenses. 

In  a  prosecution  for  incest,  prosecutrix 
may  testify  as  to  other  acts  of  intercourse  cban 
those   charged. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {f  822-824 ;   Dec.  Dig.  1 369.*] 

4.  Criminal  Law  ({  il69*)— Appeal— Habh- 
LEss  Kbrob— Evidence. 

In  a  prosecution  for  incest,  that  the  pros- 
ecuting witness  testified  to  other  acts  of  inter- 
course, even  if  error,  was  harmless  error,  where 
defendant  brought  out  the  same  facts  on  croea- 
examinatlon  of  such  witness. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Ont  Dig.  §{  754,  3088,  3130,  3137-3143; 
Dec.  Dig.  §  1169.*] 

6.  Criminal  Law  (§  1169*)— Ebboneous  Ad- 
mission OF  Evidence— Action  of  Ooubt. 
Erroneous  admission  of  evidence  is  not  er- 
ror, where  witness  answered  before  objection 
could  be  made  and  the  court  on  objection 
promptly  struck  out  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  M  754,  3088,  3130,  3137-3143; 
Dec.  Dig.  {  1169.*] 

6.  CBnaNAL  Law  (S  598*)  —  Gontindanci — 

Absent  Witness— Diligence. 

A  continuance  for  the  absence  of  a  wit- 
ness on  a  third  trial  is  properly  denied  for 
lack  of  diligence,  where  on  the  first  trial  the 
witness  had  testified,  and  on  the  second  trial, 
resulting  in  a  hung  jury,  motion  for  continu- 
ance  to  procure  this  witness  was  denied. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {§  1335-1341;  Dec.  Dig.  f 
598.  J 

7.  Criminal  Law  (S  595*)— Continuance  — 
Absent  Witness. 

In  a  prosecution  for  Incest  with  defend- 
ant's stepdaughter,  the  testimony  of  a  witness 
that  he  bad  seen  a  young  woman  and  man  in 
a  compromising  position  at  defendant's  house 
three  months  after  the  crime  charged  in  the 
indictment  is  not  of  sufficient  materiality  to 
render  it  error  to  deny  a  continuance  for  the 
absence  of  such  witness. 

[Ed.  Note.— For  other  cases,  see  Criminal 
l4iw  CJent  Dig.  K  1328-1330;  Dec  Dig.  { 
595.*] 

Appeal    from    District    Court,    McCuUoch 
County;   Jno.  W.  Goodwin,  Judge. 
W.  H.  Cowser  was  convicted  of  incest,  and 

he  appeals.     Affirmed. 

J.  E.  Shropshire,  of  Brady,  for  appellant 
O.  E.  Lane,  Asst  Atty.  Gen.,  for  the  State. 
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PRENDEROAST,  J.  Appellant  was  con- 
victed of  Incest  wltb  a  penalty  of  four  years 
1h  tbe  penitentiary. 

As  stated  by  appellant's  able  attorney, 
there  are  but  few  questions  to  be  decided  in 
this  case.  The  evidence  of  appellant's  guilt 
is  clearly  sulHcient  to  sustain  the  verdict. 

[1]  After  the  state,  bad  Introduced  its  proof 
clearly  making  out  the  case  against  appel- 
lant, in  order  to  defeat  the  state's  case  and 
show  that  he  was  not  legally  married  to  the 
mother  of  the  complaining  witness  and  there- 
by show  that  she,  in  law,  was  not  bis  step- 
daughter, he  Introduced  a  properly  certified 
copy  of  a  marriage  license  from  New  Mexico 
with  the  return  thereon  shovriug  that  he  was 
lawfully  married  on  March  3,  1901,  to  Miss 
Amer  Harvey,  and  rested.  The  state,  in 
order  to  meet  this,  introduced  appellant's  15 
year  old  son,  who  testified  that  his  father 
called  the  name  of  that  wife  "Armor."  The 
state  then  introduced,  over  his  objections  a 
properly  certified  copy  of  a  divorce  decree 
from  the  district  court  of  Hopkins  county, 
showing  that  on  August  27,  1907,  appellant 
procured  a  divorce  from  Armor  Cowser.  His 
son  also  testified  that  his  father  moved  from 
New  Mexico  to  Hopkins  county,  and  was 
li>-lng  in  Hopkins  county  at  or  about  the  time 
this  divorce  was  obtained  by  him.  He  made 
no  objection  whatever  to  the  testimony  of 
his  son.  The  court,  in  approving  his  bill  to 
the  introduction  of  said  divorce  decree,  qual- 
ified It  with  this  explanation :  "The  witness 
testified  that  he  knew  his  father's  wife  as 
Armor  and  that  his  father  called  her  Armor; 
that  defendant  moved  to  Hopkins  county, 
Tex.,  and  lived  there ;  and  that  bis  wife  did 
not  go  to  Hopkins  county  with  defendant 
The  divorce  was  granted  in  Hopkins  county, 
Tex.  The  court  admitted  the  decree  after 
the  witness  had  testified  as  above  stated,  and 
iu  the  charge  submitted  the  question  of  the 
identity  of  the  parties  named  in  the  decree 
of  divorce  with  defendant  and  his  wife,  Amer 
or  Armor.  See  charge  of  court."  The  court 
charged  that:  "The  essential  ingredients  of 
the  crime  with  which  the  defendant  stands 
charged  are:  , First,  the  legal  marriage  of 
defendant  to  Mrs.  A.  C.  Turn  (Mrs.  Turn  was 
the  mother  of  the  prosecutrix  by  a  former 
marriage).  Second,  that  defendant  while  so 
married  to  Mrs.  A.  C.  Cowser  (formerly  Mrs. 
Tnm)  had  sexual  intercourse  with  Agnes 
Turn.  Third,  that  Agnes  Turn  was  the 
dangbter  of  Mrs.  W.  H.  Cowser  by  a  former 
marriage.  Fourth,  that  at  the  time  defend- 
ant married  Mrs.  A.  0.  Turn,  if  be  married 
her,  her  husband,  A.  0.  Turn,  was  dead. 
Fifth,  that  at  the  time  defendant  married 
Mrs.  A.  C.  Turn,  if  he  married  her,  the  mar- 
riage of  defendant  to  Florence  Dutton  bad 
been  dissolved  by  the  death  of  said  Florence 
Dutton.  Sixth,  that  at  the  time  defendant 
married  Mrs.  A.  C.  Turn,  if  at  all,  the  for- 
mer marriage  of  defendant  to  Amer  Harvey 
had  terminated  by  divorce.  And  the  burden 
of  proof  is  on  the  state  to  prove  beyond  a 


reasonable  doubt  each  and  all  the  foregoing 
ingredients  of  the  crime;  and,  if  it  has  not 
been  done  so,  it  will  be  your  duty  to  acquit 
defendant,  or  if  you  have  a  reasonable  donbt 
whether  or  not  the  state  has  proven  each  and 
all  the  ingredients  of  said  alleged  crime,  you 
T\'ill  acquit  the  defendant"  Then,  in  addi- 
tion, further  charged  as  follows :  "The  state 
has  introduced  in  evidence  a  certified  copy  of 
a  Judgment  rendered  by  the  district  court  of 
Hopkins  county,  Tex.,  in  a  case  entitled  W. 
H.  Oowser  v.  Armor  Cowser.  Unless  you  be- 
lieve from  the  evidence  in  this  case,  beyond  a 
reasonable '  doubt  that  Amer  Cowser,  the 
woman  to  whom  the  defendant  was  married 
in  New  Mexico,  was  commonly  called  Armor 
Cowser,  and  that  the  Armor  (Dowser  mention- 
ed in  said  Judgment  was  one  and  the  same 
person  as  Amer  Cowser,  and  that  the  W.  H. 
Cowser  mentioned  in  said  Judgment  was  one 
and  the  same  person  as  the  defendant,  you 
wiU  acquit  the  defendant"  SUll,  in  addition, 
he  charged  that  the  burden  of  proof  was  on 
the  state,  and  the  presumption  of  innocence 
until  guilt  is  established  by  legal  evidence 
beyond  a  reasonable  doubt,  and  if  they  had  a 
reasonable  doubt  as  to  his  guilt  to  acquit 
him.  The  court  committed  no  error  in  per- 
mitting the  introduction  of  said  divorce  de- 
cree under  the  evidence  and  the  charge  of 
the  court  The  names  "Amer"  and  "Armor" 
are  Idem  sonans.  Feeny  v.  State,  62  Tex.  Or. 
R.  585,  138  S.  W.  135;  Gentry  v.  State,  62 
Tex.  Cr.  R.  497,  137  S.  W.  696;  Smith  v. 
State,  63  Tex.  Gr.  R.  185,  140  S.  W.  1096; 
American  Ins.  Co.  v.  Rodriguez  (Civ.  App.) 
145  S.  W.  654;  and  authorities  cited  in  said 
cases. 

[2]  The  act  of  sexual  intercourse  by  appel- 
lant with  his  said  stepdaughter  was  alleged 
to  have  been  committed  on  or  about  April 
30,  1910,  which  was  clearly  proved.  By  this 
act  of  Intercourse  his  stepdaughter  became 
pregnant  and  she  so  advised  him.  He  con- 
sulted a  doctor  soon  afterwards,  telling  him 
that  said  girl  had  suppressed  menses  and 
consulted  the  doctor  thereabout  He  after- 
wards gave  her  some  medicine  to  take,  which 
she  took  under  his  direction  for  the  purpose 
of  bringing  on  her  menses,  or  bringing  on  an 
abortion;  but  it  had  no  effect  After  the 
condition  of  the  girl  became  such  as  to  be 
noticed  by  the  family,  they  became  uneasy 
about  it  and  wanted  to  call  in  a  local  physi- 
cian to  examine  her  and  determine  what  was 
the  matter  with  her.  Appellant  vigorously 
opposed  this  and  threatened  personal  vio- 
lence to  them  or  any  pbysldan  who  would 
there  be  called  in  for  that  purpose.  After 
further  consultation,  with  the  family  and  ap- 
pellant all  present  it  was  determined  to  take 
the  girl  from  Brady  in  McCulloch  county  to 
Ft.  Worth  and  have  her  examined  by  a  spe- 
cialist to  ascertain  what  was  the  trouble  with 
her.  Appellant  wanted  to  take  the  girl  him- 
self alone.  Her  mother  demurred  to  this  and 
Insisted  upon  going  with  them.  He  vigor- 
ously opposed   this.     However,  he  and  the 
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girl  and  her  mother,  together,  proceeded  to 
Ft  Worth.  Upon  reaching  there  the  three 
went  to  a  hotel,  registered,  got  a  room,  and 
went  to  the  room.  He  wanted  to  delay  the 
consultation  with  a  phyaldan.  The  mother 
Insisted  that  It  should  be  bad  at  once.  After 
seeing  that  he  could  not  prevent  this,  he  then 
confessed  to  the  mother  and  daughter,  all 
three  being  present,  that  he  was  the  author 
of  the  girl's  condition  and  that  she  was  preg- 
nant by  him.  Soon  after  this,  his  wife,  the 
mother  of  the  girl,  procured  a  divorce  from 
him.  The  court,  over  his  objections,  permit- 
ted the  mother  and  girl  both  to  testify  to 
what  he  said  to  them  in  his  confession  in  the 
hotel;  appellant  contending  that  the  former 
wife  was  not  a  competent  witness  to  testify 
to  what  he  had  confessed  and  told  them  at 
the  time.  The  court.  In  approving  his  bUI  to 
the  admission  of  this  evidence  by  his  former 
wife,  qnaUfled  it  as  follows :  "The  court  rul- 
ed that  any  conversation  between  defendant 
and  his  wife  in  the  presence  and  hearing  of 
a  third  party  was  admissible.  The  court  did 
not  rule  that  it  would  be  admissible  U  a 
third  party  heard  some  of  it  At  the  time 
this  witness  testified  in  this  case,  the  defend- 
ant and  his  wife,  A.  G.  Gowser,  had  been  le- 
gally divorced,  and  all  the  conversation  ad- 
mitted was  in  the  presence  and  hearing  of  a 
third  party  or  parties."  The  court's  action 
in  admitting  this  testimony  was  proper. 
Richards  v.  State,  65  Tex.  Or.  R.  278,  116  S. 
W.  587 ;  Cole  v.  State,  51  Tex.  Or.  R,  89,  101 
S.  W.  218;  Gant  v.  State,  65  Tex.  Cr.  R.  280, 
116  S.  W.  801. 

This  court,  through  Presiding  Judge  David- 
son, in  the  Richards  Case,  supra,  held :  "Ar- 
ticle 794  (774)  of  the  Code  of  Criminal  Pro- 
cedure interdicts  the  admission  of  confiden- 
tial communications  between  the  husband 
and  wife,  during  or  after  the  dissolution  of 
the  marriage.  These  statements  were  not 
confidential  communications.  They  were 
made  in  the  presence  of  others  in  a  general 
running  conversation,  and  were  not  of  a  con- 
fidential nature.  This  question,  almost  iden- 
tically stated,  was  ruled  favorably  to  ap- 
pellant's contention  in  Cole  v.  State,  61  Tex. 
Or.  E.  89  [101  S.  W.  218].  •  The  authorities 
are  practically  harmonious  to  the  effect  that 
confidential  communications  between  hus- 
band and  wife  are  not  admissible,  either  dur- 
ing coverture  or  after  the  dissolution  of  the 
marriage  relation;  bat  the  authorities  are 
practically  harmonious  to  the  effect  that 
communications  or  statements  made  between 
the  husband  and  wife,  in  the  presence  of 
others,  are  not  privileged.  Com.  v.  Griffin, 
110  Mass.  181;  State  v.  Hoyt,  47  Conn.  518 
[36  Am.  Rep.  89].  Statements  of  one  spouse 
to  the  other  in  the  presence  of  third  persons 
may  be  proved  by  such  persons.  Rex  v. 
Simons,  6  Car.  &  P.  640 ;  Gannon  t.  People, 
127  111.  607  [21  N.  E.  526,  11  Am.  St  Rep. 
147] ;  Shuman  v.  Supreme  Lodge,  110  Iowa, 
480  [81  N.  W.  717];  Jacquith  v.  Davidson, 
21  Kan.  341;   Bank  t.  Butchlnson,  62  Kan. 


9  [61  Fac.  443];  State  t.  Gray,  65  Kan.  135 
[39  Pac.  1060];  Fay  v.  Onynon,  131  Mass. 
31;  Long  ▼.  Martin,  152  Ma  668,  54  S.  W. 
473;  People  v.  Hayes,  140  N.  Y.  484  [35  N.  B. 
951],  23  L.  R.  A.  830  [37  Am.  St  Rept  672]; 
Toole  V.  Toole,  109  N.  C.  616  [14  S.  E.  57] ; 
Allison  V.  Barrow,  3  Gold.  [Tenn.]  414  [91 
Am.  Dec  291] ;  Queener  v.  Mtftrow,  1  Cold. 
[Tenn.]  123.  These  anthoritleB  support  the 
decision  of  Cole  v.  State,  supra.  The  same 
rule  is  laid  down  by  Mr.  Greenleaf  in  the 
first  volume  of  his  valuable  work  on  Evi- 
dence, under  sections  337,  338,  and  numerous 
authorities  dted  in  the  notes  under  these 
sectidns." 

In  40  Gyc.  p.  2359,  the  law  Is  stated  as 
follows:  "A  communication  between  husband 
and  wife  in  the  presence  and  hearing  of  a 
third  person  is  not  so  confidential  as  to  be  a 
privileged  communication,  unless  such  third 
person  Is  a  young  child,  or  is  otherwise  total- 
ly Incapable  of  comprehending  what  is  being 
said,  and  either  the  husband  or  wife  or  the 
third  person  who  was  present  may  testify  la 
regard  thereto.  A  fortiori  the  privilege  does 
not  extend  to  communications  by  one  spouse 
to  a  third  person  in  the  presence  of  the  other 
spouse,  or  to  a  conversation  partlciimted  in 
by  husband  and  wife  'and  a  third  person. 
Even  though  a  conversation  t>etween  husband 
and  wife  was  intended  to  be  confidential,  a 
third  person  who  overheard  It  may  testify 
as  to  what  was  said" — citing  anthoritiflB  from 
several  states,  among  them,  from  this  state. 
The  same  doctrine  Is  laid  down  in  10  Enc.  of 
Bv.  p.  194  (2).  In  fact  we  think  this  doc- 
trine is  unquestionably  well  settled. 

[3-S]  By  another  bill  appellant  complains 
of  the  action  of  the  district  attorney  in  ask- 
ing the  prosecutrix  this  question:  "Q.  How 
many  times  did  he  have  intercourse  with 
you.  Miss  Agnes?"  To  which  she  answered: 
"A  good  many  times."  That  the  question 
was  asked  and  the  witness  answered  l>efore  he 
could  object  thereto.  That  he  at  once  there- 
after objected  to  the  question  and  answer  and 
to  the  conduct  of  the  district  attorney  in  ask- 
ing this  question  and  getting  this  evidence 
before  the  Jury.  The  couij:  promptly  in- 
structed the  Jury  to  disregard  both  the  said 
question  propounded  and  answer.  The  court 
in  approving  the  bill,  qualified  aad  explained 
It  as  follows:  "Defendant's  coonael  on  cross- 
examination  of  Agnes  Turn  propounded  to 
her  and  elicited  from  her  the  following 
answers:  Q.  When  he  (defendant)  took  you 
out  of  bed  and  did  that  way  (had  intercourse 
with  her),  you  did  not  wake  your  sister  upT 
A.  No,  sir;  he  wouldn't  let  me.  Q.  Well, 
you  did  not  wake  your  mother?  A.  No,  sir. 
Q.  Then  it  went  on  for  a  month  or  two  after- 
wards and  still  you  did  not  tell  your  sister  or 
your  mother;  in  fact  you  never  did  tell 
your  mother  about  It  did  yoo,  until  after 
this  prosecution,  did  you?  A.  No,  sir.  On 
re-examination  the  district  attorneiy  pro- 
pounded the  question  objected  to  with  re- 
sult stated  in  the  bill.     The  attorney  for 
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defendant  baying  proved  tbat  Intercourse 
between  these  parties  went  on  for  a  montb 
or  two,  If  there  was  error  In  the  action  of  the 
district  attorney,  It  was,  in  view  of  the  fore- 
going, barmlesB."  There  Is  no  error  pre- 
sented by  this.  First,  the  testimony  was 
admissible.  Burnett  v.  State,  32  Tex.  Or.  B. 
87,  22  S.  W.  47;  Battles  v.  State,  eB  Tex. 
Or.  R.  147,  140  S.  W.  783,  and  authorities 
tbereln  cited.  Second,  appellant  himself, 
having,  as  shown  by  the  qualiflcatlon  of  the 
Judge,  proved  the  same  thing  by  the  witness, 
be  cannot  cprnplaln,  even  If  the  question  by 
the  district  attorney  and  answer  thereto  had 
been  Inadmissible.  Third,  and  even  if  it  had 
been  inadmissible,  the  court,  having  promptly 
sustained  the  objection  thereto  and  instruct- 
ed the  Jury  not  to  consider  it,  no  reversible 
error  would  be  shown. 

[1,7]  The  case  bad  formerly  been  tried  at 
a  previous  term.  It  is  not  certain  whether 
a  verdict  was  then  returned  against  appel- 
lant, or  a  mistrial,  because  of  a  hung  Jury, 
Appellant's  witness  Bud  Sessom  was  present 
and  testified  at  tbat  time.  At  a  subsequent 
term  the  case  was  again  called  for  trial,  the 
state  announced  ready,  and  the  appellant 
made  an  application  for  a  continuance  on 
account  of  the  absence  of  his  said  witness. 
The  court  overruled  bis  application'  tliat 
time  and  forced  him  to  trial.  That  trial  re- 
sulted In  a  bung  Jury.  At  the  September 
term,  1912,  the  case  was  again  called  for 
trial,  and  appellant  then  filed  his'  second  ap- 
plication for  continuance  on  account  of  the 
absence  of  said  witness.  That  trial  resulted 
in  this  conviction.  The  application  for  a 
continuance,  we  think,  was  properly  over- 
ruled, because  it  did  not  show  diligence  by 
the  appellant  in  attempting  to- secure  the  at- 
tendance of  tils  said  witness.  Giles  v.  State, 
148  S.  W.  317,  and  authorities  there  cited. 
Tbe  court,  in  approving  appellant's  bill  to 
the  overruling  of  this  application  for  a  con- 
tinuance, qualified  and  explained  It  as  fol- 
lows: "This  witness  on  a  former  trial  of 
this  case  before  this  court  testified,  and 
with  the  knowledge  of  what  he  bad  former- 
ly testified,  the  motion  was  ruled  upon.  The 
testimony  of  the  witness  on  the  former  trial 
was  substantially  as  follows:  Along  in  the 
latter  part  of  July  or  August,  I  went  to  the 
defendant's  house  east  of  town,  selling  some 
pears.  There  is  a  little  frame  house  out  to  tbe 
east  of  the  dwelling  house,  and  when  1  drove 
op  and  hollered  some  one  opened  tbe  door 
of  this  little  bouse,  and  there  was  a  couple 
in  there.  I  saw  a  lady  lying  on  the  pallet 
and  a  young  man  looked  like  he  was  getting 
up  from  tbe  pallet.  The  best  I  could  tell, 
tbe  young  lady's  clothes  were  up.  I  didn't 
know  either  one  of  these  parties  and  never 
did  know  who  tbey  were.  After  I  first  saw 
them,  they  went  to  the  back  of  tbe  room, 
and  I  turned  to  get  some  pears  out  of  the 
wagon,  and  when  I  raised  up  there  were 
several  people  out  at  the  wagon,  but  I  could- 


n't say  whether  this  couple  was  out  there  or 
not"  Even  if  appellant  had  used  Buffldent 
diligence  to  get  this  witness,  his  testimony, 
as  shown  in  the  qualification  by  the  Judge, 
would  not  have  been  of  such  materiality  as 
to  authorize  or  Justify  this  court  to  reverse 
the  case.  The  offense  was  charged  to  have 
been  committed  on  or  about  April  30,  1910. 
E)ven  if  this  testimony  would  have  tended 
to  show  that  the  prosecutrix  was  seen  in  a 
compromising  position  with  another  in  the 
latter  part  of  July,  or  August,  following,  or 
even  tbat  she  had  bad  intercourse  with 
anotber  at  that  time,  it  would  have  been  no 
defense  to  appellant's  Incestuous  Intercourse 
with  the  girl  three  or  four  months  prior 
thereto. 

No   reversible  error  whatever  la  Bhown. 

The  Judgment  wUl  be  afiirmed. 


CHEESBBOURGB  v.  STATEX, 

(Court  of  Criminal  Appeals  of  Texas. 

Feb.  19,  1913.     On  Motion  for 

Rehearing,  June  4,  1913.) 

1.  CanciNAi,  Law   (|  1105*)  —  Affeai,  — 
Transcbipt. 

A  paper  not  certified  or  verified  as  part 
of  tbe  transcript  in  the  criminal  case  cannot 
be  considered  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Criminal 
La^^Cent  Dig.   {{  2887-2889;    Dec   Dig.   i 

2.  FoBOKBT  ({  29*)  —  iRoionouiT  —  Sum- 

OIENCT. 

In  a  prosecution  for  forgery,  where  the 
instrument  on  its  face  was  a  negotiable  one 
imparting  a  pecuniary  obligation,  it  was  un- 
necessary for  the  indictment  to  contain  any 
explanatory   averments. 

[Ed.  Note.— For  other  cases,  see  Forgery, 
Cent.  Dig.  H  77-81;  Dec.  Dig.  »  29.*] 

3.  Cbihinai.  Law  (i  1167*)— Appkait— Habm- 
I.XB8  Erbob. 

In  a  prosecution  for  forgery,  where  the 
second  count  of  the  indictment  charged  the 
passing  of  a  forged  instrument,  the  impropri- 
ety of  the  court's  refusal  to  sustain  a  motion 
to  quash  was  harmless,  where  that  count  was 
not  submitted  to  the  jury,  and  all  the  evidence 
introduced  was  admissible  under  the  first 
count 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {|  3101,  3103-3108;  Dec. 
Dig.  1167.*] 

4.  Cbivinai.  Law  (|  1091*)— AppbaIt— Bnxs 
or  Exception. 

In  a  prosecution  for  forging  a  money  or- 
der, a  bill  of  exception  reserved  to  the  intro- 
duction of  a  money  order,  which  was  objected 
to  on  the  ground  that  the  verbiage  did  not 
correspond  with  that  charged  in  the  indict- 
ment, is  insufficient,  for  the  bill  should  have 
referred  to  the  variance  and  specified  where- 
in it  existed. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {f  2803,  2815,  2816,  2818, 
2819,  2823,  2824.  2828-2833,  2843,  2931-2933, 
2943 ;  Dec.  Dig.  {  1091.*] 

6.  Cbivinal  Law    ((  444*)— Btidbrob— Ao- 

VISSIBILITT. 

In  a  prosecution  for  forging  an  express 
order,    the   express   agent   may   testify   as   to 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  i  Am.  Die.  Key-No.  Series  *  Rep'r  Indexes 
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entries  made  by  his  assistant  where  they  were 
kept  under  his  direction  and  instruction. 

[Ed.  Note.— For  other  cases,- see  Criminal 
Law,  Cent.  Dig.  i  1028:    Dec  Dig.  &  444.*] 

6.  Cbiminal  Law  (|  1169*)— Appkal— Habm- 

LES8  EBBOB. 

In  a  prosecution  for  forgery,  where  the 
party  who  made  certain  entries  in  an  express 
book  testified  to  the  making,  the  admission  of 
testimony  by  another  as  to  such  entries  was 
harmless  even  if  erroneous. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  »  754,  3088,  3130,  3137-3143; 
Dec.  Dig.  §  1I6».»] 

7.  Indictment   and    Infobmation    (J   79*)- 
Sufficiency. 

Bad  or  awkward  writing  or  spelling  will 
not  invalidate  an  otherwise  good  complaint 
or  indictment. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  »  209-214;  Dec. 
Dig.  §  79.»] 

8.  FoROEBT  (§  12*)— Afpabent  Leqai.  Effi- 
cacy OP  Instrument. 

In  a  prosecution  for  forging  an  express 
money  order,  which  recited  on  its  face  that 
any  alteration,  defacement,  or  mutilation  ren- 
dered the  order  void  it  is  no  defense  to  show 
that  the  written  word  of  the  amount  of  the 
order  was  so  blurred  and  smeared  as  to  be 
illegible,  where  it  appeared  that  the  amount 
of  the  order  as  expressed  in  numerals  was 
clear,  for  bad  writing  or  bad  spelling  will  not 
vitiate  an  instrument 

[Ed.  Note.— For  other  cases,  see  Forgery, 
Cent  Dig.  §S  28-47;  Dec  Dig.  {  12.*] 

On  Motion  for  Rehearing. 

9.  Cbiminal  Law   (S  1030*)— Appeai^Pres- 

ENTATION  OF  GBOUNDS  OF  REVIEW  IN  CoUBT 

Below. 

On  appeal  from  a  conviction,  only  those 
objections  made  in  the  court  below  can  be 
considered. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {£  2619-2621,  2632,  3653; 
Dec  Dig.  §  1030.*] 

Appeal  from  District  Court,  Rusk  County; 
Chas.  L.  Brachfield,  Special  Judge. 

Leo  Cheesebourge  was  convictea  of  for- 
gery, and  he  appeal&    Afflrmed. 

Futch  &  Tipps,  of  Henderson,  for  appel- 
lant C.  E.  Lane,  Asst  Atty.-  Gen.,  for  the 
State. 


HARPER,  J.  In  this  case  appellant  was 
prosecuted  and  convicted  of  the  offense  of 
forgery,  and  his  punishment  assessed  at  two 
years'  conflnenient  in  the  state  penitentiary. 

[1]  As  appellant's  brief  is  apparently  bas- 
ed almost  wholly  on  the  theory  that  we  will 
consider  a  paper  which  is  attached  to  the 
front  page  of  the  transcript,  but  not  embodied 
In  nor  made  a  part  thereof,  we  will  state 
the  grounds  upon  which  we  cannot  consider 
this  paper  for  any  purpose.  It  may  be,  as 
contended  in  the  brief,  that  It  Is  the  original 
money  order  Introduced  in  evidence,  but, 
if  so.  It  Is  not  certlfled  to  nor  verified  In  the 
way  the  law  requires  to  entitle  such  paper 
to  be  considered  by  us.  In  the  case  of  Car- 
roll V.  State,  24  Tex.  App.  314,  6  S.  W.  42, 
this  court  said:    "We  find  attached  to  the 


transcript  what  purports  to  be  the  original 
Indictment  In  the  case,  npon  which  Is  indors- 
ed In  pencil  writing  what  purports  to  be  a 
verdict,  and.  If  authorized  to  do  so,  we  might 
presume  that  said  paper  is  the  original  In- 
dictment and  verdict  in  this  case,  ordered 
by  the  trial  court  to  be  sent  to  this  court 
But  said  paper  Is  not  certified  to  by  the 
clerk;  *  *  *  Is  In  no  manner  Identified 
as  the  original  indictment  and  verdict  here- 
in. We  are  not  authorized  to  consider  said 
paper  as  a  part  of  the  record  before  ns;  It 
being  in  no  way  authenticated."  So  In  this 
case,  the  paper  being  In  no  way  authenticat- 
ed, it  cannot  be  considered  for  any  purpose. 
See,  also,  Malton  v.  State,  29  Tex.  App.  529, 
16  S.  W.  423;  Rodgers  v.  State,  28  S.  W. 
948;  Brewer  v.  State,  32  Tex..Cr,  B.  77,  22 
8.  W.  41,  40  Am.  St  Bep.  7G0;  Kennedy  v. 
SUte,  33  Tex.  Cr.  K.  189,  26  S.  W.  78. 

[2]  The  Indictment  contains  two  counts; 
the  first  charging  forgery,  and  the  second 
passing  a  forged  instrument  The  first  count 
is  drawn  in  exact  terms  of  the  form  set  out 
m  ^Vhite's  Ann.  Penal  Code,  §  882,  and  which 
has  been  frequently  approved  by  this  court 
See  authorities  cited  In  White's  Code  under 
article  530.  The  instrument  on  its  face 
being  a  negotiable  instrument,  and  imparting 
a  pecuniary  obligation,  it  was  unnecessary 
for  the  Indictment  to  contain  any  explana- 
tory averments.  Where  an  instrument  Is  an 
ordinary  commercial  instrument.  Imparting 
an  obligation  on  Its  face,  no  extrinsic  aver- 
ments are  necessary.  Reeseman  v.  State,  59 
Tex.  Cr.  R.  430,  128  S.  W.  1128;  Reeves  v. 
State,  51  Tex.  Cr.  R.  604,  103  S.  W.  894. 

[3]  As  to  the  second  count,  this  was  not 
submitted  to  the  Jury,  consequently  It  need 
not  be  considered.  However,  appellant  In- 
sists that  as  the  court  did  not  quash  the  sec- 
ond count  when  he  made  this  motion,  but 
waited  until  the  evidence  was  closed,  this 
was  injurious  to  him.  If  any  evidence  bad 
been  admitted  not  admissible  on  the  count 
charging  forgery,  this  might  present  cause 
for  complaint;  but,  as  the  evidence  Introduc- 
ed would  be  admissible  on  the  count  charging 
forgery,  no  error  la  presented. 

[4]  There  are  a  number  of  bills  of  excep- 
tion reserved  to  the  testimony  of  J.  I.  Heard, 
among  which  is  (1)  that  he  was  permitted 
to  testify  that  It  was  not  his  signature  to 
the  money  order  Introduced  In  evidence  and 
shown  him,  which  was  objected  to  on  the 
ground  that  the  "verbiage  of  the  money  or- 
der does  not  correspond  with  that  charged 
In  the  bill  of  Indictment"  The  only  evi- 
dence of  any  money  order  offered  In  evidence 
is  that  copied  In  the  statement  of  facta,  and 
that  corresponds  with  the  money  order  al- 
leged In  the  Indictment;  consequently.  If  we 
turn  to  the  statement  of  facts,  we  hold  that 
the  objection  Is  not  well  taken.  But  the 
bill  is  insufficient  If,  as  contended,  the  "ver- 
biage did  not  correspond";  the  bill  should 
have  referred  to  the   variance  and  named 
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wherein  the  variance  existed.  This  It  does 
not  do. 

[(]  It  was  entirely  permissible  for  this  wit- 
ness to  testify  that  the  entries  In  the  ex- 
press book  were  made  by  J.  O.  Edge.  He 
was  the  agent;  Edge  was  working  under 
him,  and  he  knew  his  handwriting.  It  was 
also  permissible  for  this  witness  to  testify 
that  this  book  was  correctly  kept  While 
the  entries  were  made  by  Edge,  yet  it  was 
done  under  his  direction  and  under  his  In- 
struction. 

[8]  But  if  not  permissible  for  him  to  so 
testify,  J.  O.  Edge,  the  person  who  made  the 
entries,  also  testified,  and  testified  to  the 
same  facts,  and  the  error,  if  error  it  be, 
would  be  harmless.  Taking  into  considera- 
tion the  testimony  of  Heard,  Edge,  and  How- 
ard, all  the  testimony  in  regard  to  a  ship- 
ment of  liquor  being  received  at  Overton, 
Tex.,  from  W.  E.  Hale,  addressed  to  appel- 
lant, and  that  he  signed  for  and  received 
same,  was  properly  admitted  in  evidence,  as 
was  also  the  book  of  the  express  company 
containing  this  entry. 

Appellant's  bill  of  exceptions  No.  8  reads 
as  follows:  "Be  it  remembered  that  upon 
the  trial  of  the  above  styled  and  numbered 
cause  that,  while  the  witness  J.  I.  Heard  was 
testifying  for  the  state,  the  state  through  its 
attorney  offered  in  evidence  express  money 
order  series  R  No.  634834,  which  said  testi- 
mony was  at  the  time  objected  to  by  the  de- 
fendant because  the  money  order  offered  in 
evidence  was  not  a  copy  of  the  one  set  out  in 
the  bill  of  indictment,  and  that  the  allega- 
tions set  ont  in  the  bill  of  indictment  and 
that  offered  in  evidence  do  not  correspond, 
it  is  written  in  the  order  offered  in  evidence 
and  is  charged  that  it  was  five  in  the  bill  of 
Indictment.  Court  overruled  the  objection 
of  defendant,  to  which  action  of  the  court  the 
defendant  then  and  there  reserved  his  bill 
of  exceptions  and  here  now  tenders  same  and 
asks  that  it  be  ordered  filed  and  made  a  part 
of  the  record  in  this  case."  It  is  thus  seen 
the  bill  does  not  disclose  that  the  money 
order  offered  in  evidence  Is  not  a  copy  of  the 
one  set  ont  In  the  indictment,  nor,  if  there  is 
a  yariance,  in  what  respect  the  order  offered 
in  evidence  varied  from  the  one  set  out  in 
the  indictment  While  not  authorized  to  do 
so,  yet  if  we  go  to  the  statement  of  facts, 
the  money  order  copied  in  the  statement  of 
facts  and  that  copied  in  the  indictment  are 
identical.  Bills  of  exception  of  this  char- 
acter are  too  incomplete  to  present  any  ques- 
tion. 

Again,  in  bill  No.  9  It  is  complained  that 
J.  O.  Edge  was  permitted  to  testify  that  he 
did  not  sign  the  money  order  offered  in  evi- 
dence, and  that  it  was  J.  I.  Heard's  signature 
to  the  order,  on  the  ground  that  there  is  a 
variance  between  the  order  offered  in  evi- 
dence and  the  one  copied  In  the  Indictment; 
but  the  order  is  not  copied  In  the  bill,  nor 
is  it  stated  in  what  the  variance,  if  any,  con- 
sisted. 


In  the  next  bUl  it  Is  complained  that  Mr. 
Grim  was  permitted  to  testify,  by  compari- 
son with  the  proven  signature  of  appellant 
and  the  name  Jim  Oreen  written  in  the 
money  order,  that  in  his  opinion  both  were 
written  by  the  same  person.  This  witness 
qualified  as  an  expert,  as  shown  by  the  evi- 
dence, and  again  It  is  not  shown  wherein  the 
money  order  offered  in  evidence  varied  from 
the  one  in  the  indictment  if  there  was  a 
variance.  Virtually  all  these  objections  were 
based  on  the  fact  that  there  was  a  variance 
in  the  money  order  offered  in  evidence  and 
the  one  set  out  in  the  Imdictment,  but  in 
none  of  the  bills  is  the  instrument  offered 
In  evidence  copied,  nor  Its  contents  stated, 
nor  a  suggestion  made  as  to  in  what  respect. 
If  any,  it  varied,  and,  as  before  stated,  the 
only  place  that  the  instrument  offered  in 
evidence  is  copied  in  the  record  is  in  the 
statement  of  facts,  and  if  we  go  to  the  state- 
ment of  facts,  the  one  tlu^t  is  there  copied, 
stated  to  be  the  one  offered  in  evidence,  is 
an  exact  copy  of  the  instrument  alleged  in 
the  indictment.  None  of  the  bills  point  out 
the  error  in  admitting  the  money  order  in 
evidence,  if  any  there  be.  The  bare  state- 
ment that  a  variance  existed,  without  stat- 
ing wherein  there  was  a  variance,  presents 
no  question  for  review.  Qulntana  v.  State, 
29  Tex.  App.  401,  16  S.  W.  258,  25  Am.  St 
Rep.  730 ;  Davis  v.  State,  14  Tex.  App.  645 ; 
Gldrldge  v.  State,  12  Tex.  App.  208;  Mc 
Glasson  v.  State,  38  Tex.  Cr.  R.  351,  43  S. 
W.  93 ;  Thompson  v.  State,  29  Tex.  App.  20S 
15  S.  W.  206;  Livar  v.  State,  26  Tex.  App 
U6,  9  8.  W.  652. 

[7,  •]  The  only  bill  which  In  any  way  at- 
tempts to  state  the  contents  of  the  money 
order  is  bill  No.  13,  in  which  it  is  alleged 
that  the  defendant  in  his  motion  for  a  new 
trial  asked  "the  court  to  set  aside  the  ver- 
dict rendered  and  the  Judgment  entered 
herein  because,  from  the  reading,  tenor,  and 
effect  of  the  Instrument  offered  in  evidence, 
and  which  was  alleged  to  have  been  forged, 
it  states  upon  its  face  that  'any  erasure,  al- 
teration, defacement  or  mutilation  of,  this 
order  renders  it  void,'  and  that  all  the  evi- 
dence offered  by  the  state's  witnesses  and 
by  the  defendant's  witnesses  questioned  on 
this  subject  stated  that  they  could  not  deter- 
mine what  the  written  word,  charged  In  the 
bill  of  Indictment  to  be  'five,'  was  on  the 
face  of  the  express  money  order,  and  E. 
F.  Grim  (the  expert  witness  for  the  state) 
testified  that  the  writing  was  so  mutilated 
and  smeared  that  he  could  not  determine 
what  was  intended  by  it,  and  the  court  erred 
In  failing  to  charge  the  Jury  that  if  they  be- 
lieve from  the  evidence  that  the  instrument 
offered  was  so  mutilated  that  they  could  not 
determine  what  was  intended  by  the  writing, 
and  that  such  erasure,  defacement,  and  mu- 
tilation rendered  the  instrument  void  ac- 
cording to  Its  reading,  tenor,  and  effect,  then 
and  in  that  event  they  should  find  the  de- 
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fendant  not  guilty."  Ab  before  stated,  all 
the  evidence  we  have  before  us  is  the  money 
order  copied  in  the  statement  of  facts,  and 
there  it  is  stated  the  word  was  written  "five" 
as  weU  as  $5  In  figures.  We  find  the  bank 
cashed  It  for  him  for  $5,  and  the  only  evi- 
dence is  that  of  Mr.  Crim  and  some  others 
that  the  written  word  that  is  alleged  to  be 
"five"  Is  80  badly  written  that  they  cannot 
determine  by  looking  at  it  alone  what  It  is, 
but  Just  before  this  word  is  written  plainly 

the  figures,  "Dollars  5 cents,"  and  11 

the  only  thing  the  matter  with  the  money 
order  is  a  badly  written  word,  when  from 
the  remainder  of  the  Instrument  it  is  clearly 
determinable  what  the  badly  written  word 
really  is,  this  would  present  no  variance  and 
call  for  no  charge  in  regard  thereto.  Bad 
writing  and  bad  spelling  will  never  vitiate 
an  Instrument  Henneasy  v.  State,  23  Tex. 
App.  353,  6  S.  W.  215,  and  cases  dted  In 
sections  900  and  901,  Branch's  CMm.  Law, 
where  it  is  said  that  bad  or  awkward  writ- 
ing will  not  vitiate  an  otherwise  good  com- 
plaint or  indictment  In  this  bill,  and  in 
no  other  bill,  is  it  stated  by  appellant  what 
he  thinks  the  written  word  really  was,  if  it 
was  not  "five"  If  In  fact  the  word  was  not 
"five,"  and  could  not  have  been  so  read,  then 
a  variance  would  be  presented;  but  If  It 
was  so  written  that,  taking  the  whole  con- 
text and  the  figures  used,  it  was  apparent 
that  it  was  Intended  to  be  written  "five"  and 
could  be  read  that  way,  then  there  was  no 
error,  and  the  court  did  not  err  in  falling  to 
charge  thereon.  Appellant  asked  no  charge 
in  regard  to  the  matter,  and,  as  before  stat- 
ed, in  none  of  his  bills  does  be  state  what 
he  contends  the  word  really  is.  His  conten- 
tion by  the  bills,  it  seems,  is  that  it  was 
badly  written,  and  some  of  the  witnesses  so 
testify,  and  that  Is  aU  this  record  discloses. 

The  complaint  in  the  motion  for  new 
trial  that  the  court  failed  to  charge  on  dr- 
,cumstantlal  evidence  is  not  justified  by  the 
record  before  ns.  In  the  charge  of  the  court 
is  a  charge  on  circumstantial  evidence  couch- 
ed In  language  frequently  approved  by  this 
court  The  only  other  complaint  of  the 
charge  is  likewise  without  merit  It  could 
not  have  been  injurious  to  defendant,  as  the 
court  fully  instructs  the  Jury  that  the  in- 
strument must  have  been  made  willfully  by 
defendant,  without  the  knowledge  or  con- 
sent of  J.  I.  Heard,  agent  of  the  express 
company,  or  they  would  acquit  defendant, 
and  the  criticism  is  hypercritical. 

The  Judgment  is  affirmed. 

On  Motion  for  Behearlng. 

[I]  Since  writing  the  original  oplnlcRi 
berdn  appellant  has  had  the  clerk  to  cer- 
tify that  the  money  order  attached  to  the 
statement  of  facts  lis  the  money  order  Intro- 
duced in  evidence,  and  under  such  circum- 


stances we  suppose  that  we  shoald  consider 
It  as  the  original  money  order.  But  as  the 
bUl  objecting  to  Its  introduction  Is  not  so 
drawn  as  to  call  our  attention  to  the  matter 
which  is  now  sought  to  be  complained  of, 
nor  drawn  In  a  way  to  present  any  matter 
for  consideration,  we  are  of  the  opinion  that 
there  was  no  error  in  admitting  the  money 
order  in  evidence  over  the  objections  offered 
by  appellant  as  shown  by  the  bill  of  excep- 
tions. It  is  only  such  objections  as  are  made 
In  the  trial  of  the  case  that  can  be  consid- 
ered by  this  court  on  appeal;  and.  If  there 
was  a  variance  between  the  money  order 
offered  in  evidence  and  the  one  alleged  in  the 
indictment,  appellant  In  his  bill  should  have 
shown  the  variance  and  should  have  shown 
he  made  this  objection  In  the  trial  of  the 
case. 
Motion  for  rehearing  is  overmled. 


TERRT  V.  STATB. 

(Court  of  Criminal  Appeals  of  Texas.     May 

14, 1913.    Rehearing  Denied  June  11, 

1913.) 

CsnanAL   Law    (|  1092*)— AppsaI/-8tatb- 

ifltNT  OF  Facts. 

Where  the  order  of  the  coonty  court  over- 
ruling accused's  motion  for  new  trial  allowed 
him  20  days  from  adjournment  to  prepare  and 
file  bills  of  exception  and  a  statement  of  facts, 
bills  of  exception  and  a  statement  of  focts 
filed  subsequently  thereto  cannot  be  consid- 
ered. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  K  2803,  2829,  2834-2861, 
2919;   Dec.  Dig.  {  1092.*] 

Appeal  from  Mitchell  County  Court,  A.  J. 
Ooe,  Judge. 

J.  M.  Terry  was  convicted  of  violating  the 
prohibition  law,  and  he  appeals.    Affirmed. 

John  B.  Howard,  of  Midland,  for  appellant 
C.  B.  Lane,  Asst  Atty.  Oen.,  for  tbe  State. 


PRENDEIROAST,  J.  Appellant  was  con- 
victed of  a  misdemeanor  for  violating  the 
prohibition  law  In  Mitchell  county  and  the 
lowest  penalty  assessed  against  him. 

The  term  of  court  at  which  he  was  con- 
victed adjourned  on  February  8,  1913.  In 
the  order  overruling  tbe  motion  for  new 
trial  appellant  was  allowed  20  days  from 
adjournment  to  prepare  and  file  bills  of  ex- 
ception and  a  statement  of  fact  None  of 
his  bills  of  exception,  nor  his  statement  of 
facts,  were  filed  until  30  days  after  the  court 
adjourned.  Therefore  neither  his  bills  nor 
his  statement  of  facts  can  be  considered  by 
this  court.    Durham  v.  State,  165  S.  W.  222. 

Nothing  Is  presented  which  we  can  con- 
sider,  in  the  absence  of  a  statement  of  facts 
and  bills  of  exception.  The  Judgment  is 
therefore  affirmed. 
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WOODS  T.  STATE. 
(Conrt  of  Criminal  Appeals  of  Texas.     Hay 

28,   1913.) 
CxnaitAi,  Law  (S  lOSe*)— Appkai/— R»viyw— 

DBMIAI,   of  OONTinnANCB— Rkcobd. 

Brror  in  OTermling  defendant's  motion 
for  a  coDtinoance  will  not  be  reviewed,  where 
neither  the  application  nor  a  bill  of  excep- 
tions reserved  to  the  ruling  is  in  the  record. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |i  2736-2768,  2770,  2772, 
2794;   Dea  Dig.  {  1086.»] 

Appeal  from  Qrlmlnal  District  Court,  Dal- 
las County;  Robt  B.  Seay,  Judge. 

Ed  Woods  was  convicted  of  aggravated 
assault,  and  he  appeals.    Affirmed. 

C.  E.  Lane,  Asst  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  aggravated  assault;  bis  punishment 
being  assessed  at  one  year's  Imprisonment  In 
the  county  Jail. 

The  motion  for  new  trial  sets  out  several 
grounds  why  the  conviction  was  erroneous. 
Hie  first  was  that  the  court  erred  in  over- 
ruling the  motion  for  continuance.  The  ap- 
plication Itself  is  not  in  the  record,  nor  was 
a  bill  of  exceptions  reserved  to  this  ruling  of 
the  court  So  aU  the  questions  in  regard  to 
that  matter  cannot  be  reviewed.  The  record 
is  before  ml  without;  a  statement  of  facts  or 
bills  of  exception,  and  as  the  matters  ore 
presented  no  error  is  shown. 

The  Judgment  is  affirmed. 


BUCKLBI  V.  STATE. 
(Conrt  of  Criminal  Appeals  of  Texas.     May 
28,  1913.) 

1.  Cbikirai.  Law  (|  1172*)— Instkuohorb— 

MiSDEVKANOBS. 

While  the  court  need  not  charge  the  jury 
in  a  misdemeanor  case  unless  requested  to  do 
•o,  if  he  does  give  an  erroneous  charge,  it 
will  require  a  reversal.  If  it  is  excepted  to 
and  a  correct  charge  requested. 

[Ed.  Note. — ^For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  M  3128,  3154-3167,  3159- 
8163,  3169;   Dec.  Dig.  |  1172.*] 

2.  CBiiaRAi.   Law    (f   816*)— iNBrBucnoN— 
Dbienbb. 

It  is  reversible  error,  in  a  prosecution  for 
unlawfully  carrying  a  pistol  to  refuse  to  sub- 
mit to  the  jury  the  defense  that  defendant 
was  taking  the  pistol  to  get  it  repaired,  as  he 
testified,  where  a  special  charge  on  that  point 
was  requested. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  1922,  1986;  Dec.  Dig.  { 
815.*] 

Appeal  from  Sabine  County  Conrt;  J.  B. 
Lewis,  Judge. 

B,  W.  Buckley  was  convicted  of  nnlawfoUy 
carrying  a  pistol,  and  he  appeals.  Beversed 
and  remanded. 

O.  B.  Lane,  Asst  Atty.  Gen.,  for  the  State. 

HABPEZB,  J.  Appellant  was  prosecuted 
and  convicted  of  the  offense  of  unlawfully 


carrj-ing  a  pistol,  from  which  Judgment  he 
prosecutes  this  appeal. 

[1]  There  is  but  one  question  in  the  record 
that  should  be  reviewed:  Did  the  court  err 
in  falling  to  give  a  special  charge  requested 
by  defendant?  In  a  misdemeanor  case  the 
court  Is  not  required  to  charge  the  jury,  un- 
less requested  so  to  do;  but,  In  the  event 
he  doeq  do  so,  he  should  correctly  present 
the  law  as  applicable  to  that  case,  and  if  be 
does  not  do  so,  and  the  error  In  the  charge 
is  excepted  to  at  the  time,  and  a  special 
charge  requested  in  regard  to  the  matter,  It 
will  present  such  error  as  will  necessitate  a 
reversal  of  the  case. 

[2]  That  appellant  had  a  pistol  is  proven 
beyond  question;  in  fact,  is  not  denied  by 
appellant.  But  he  says  be  bought  the  pistol 
the  evening  before ;  that  he  was  working  for 
Mr.  Howard,  but  bis  home  was  with  his  fa- 
ther ;  that  the  next  morning,  when  arrested, 
he  was  taking  the  pistol  to  his  father,  to  get 
him  to  carry  it  to  Bronson  to  get  It  repaired. 
The  court  refused  to  submit  this  defensive 
plea  in  his  charge,  and  refused  the  special 
charge  in  regard  thereto,  and  it  is  such  error 
as  will  necessitate  a  reversal  of  the  case. 

Reversed  and  remanded. 


CULWELL  V.  STATE. 

(Conrt  of  Criminal  Appeals  of  Texas.     Bfay 

7,  1913.     On  Motion  for  Rehearing, 

June  4,  1913.) 

Cbimihai.  Law  (>  1216*)  —  Punishueht  — 

cumttlativk  sentences. 

The  object  of  Code  Cr.  Proc.  1911,  art 
862,  providing  that  where  one  has  been  con- 
victed of  two  or  more  crimes,  and  the  punish- 
ment assessed  in  each  is  confinement  in  the 
penitentiary,  the  judgment  and  sentence  shall 
be  rendered  in  each  case  as  if  there  had  been 
but  one  conviction,  except  that  the  punish- 
ment on  a  subsequent  conviction  shall  begin 
when  the  sentence  in  the  preceding  conviction 
terminates,  is  to  provide  for  cumulative  pun- 
ishment; and  where  one  is  sentenced  to  the 
penitentiary  pending  his  motion  for  new  trial 
after  conviction  of  another  offense,  the  sen- 
tence on  the  latter  conviction  is  properly  made 
to  begin  on  the  termination  of  the  former  sen- 
tence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {{  3310-8319;  Dea  Dig.  i 
1216.*] 

Appeal  from  District  Court,  Potter  County ; 
James  N.  Browning,  Judge. 

J.  L.  Culwell  was  convicted  of  crime,  and 
appeals.    Affirmed. 

Cooper,  Merrill  &  Lumpkin,  of  AmarlUo, 
for  appellant  C.  E.  Lane,  Asst  Atty.  Gen., 
for  the  State. 

PBENDERGAST,  J.  Appellant  was  con- 
victed of  false  swearing  and  given  the  low- 
est penalty — two  years  in  the  penitentiary. 

There  is  but  one  question  in  this  case,  and 
that  Is  whether  or  not  the  court  below,  in 
sentencing  the  appellant  herein,  fixed  the 
term  to  begin  when  the  sentence  of  convlc- 
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tion  in  another  case  In  Floyd  county  Bbould 
terminate. 

There  Is  a  statement  of  facts  on  that  ques- 
tion, and  also  a  bill  of  exception  by  appellant 
which  shows  the  facts.  There  was  no  con- 
troversy as  to  any  of  the  facts.  They  show 
that  on  March  12,  1913,  In  this  cause,  de- 
fendant was  properly  convicted  of  false 
swearing  and  his  penalty  fixed  af  above 
stated;  that  a  proper  judgment  of  convic- 
tion was  then  rendered  against  him;  that 
he  made  a  motion  for  a  new  trial;  that  on 
March  15,  1913,  upon  a  bench  warrant  from 
the  district  court  of  Floyd  county,  appellant 
was  taken  from  the  sheriff  of  Potter  county 
to  the  county  seat  of  Floyd  county;  that  on 
March  17,  1913,  appellant  was  tried  in  the 
district  court  of  Floyd  county  for  incest,  and 
upon  his  plea  of  guilty  his  penalty  was  fixed 
at  two  years  in  the  penitentiary  and  the 
proper  judgment  thereon  entered;  that  on 
March  18,  1913,  at  his  request  and  his  waiver 
of  the  time  allowed  for  making  a  motion  for 
new  trial,  the  court  pronounced  and  entered 
the  proper  sentence  against  him  In  said  In- 
cest conviction,  and  in  said  sentence  the 
sheriff  of  Floyd  county  was  ordered  to  deliver 
appellant  to  the  sheriff  of  Potter  county  at 
Amarlllo,  subject  to  the  disposition  of  his 
motion  for  new  trial  in  the  case  in  Potter 
county  against  him  for  false  swearing,  and 
when  said  motion  shall  be  disposed  of  the 
sheriff  of  Potter  county  shall  convey  the  ap- 
pellant to  the  penitentiary,  where  he  shall  be 
confined  to  imprisonment  for  two  years  in 
accordance  with  the  law.  It  was  admitted 
that  appellant  is  the  identical  same  defend- 
ant who  was  tried  and  convicted  in  Floyd 
county  on  March  17,  1913,  and  that  he  was 
the  same  identical  person  who  was  tried  and 
convicted  in  the  district  court  of  Potter 
county  on  March  12,  1913.  When  liis  convic- 
tion occurred  in  Potter  county,  he  Insisted 
that  he  should  be  permitted  to  remain  there 
until  his  motion  for  new  trial  was  heard  and 
passed  upon  by  the  court,  and  that  he  did 
not  consent  to  his  removal  to  Floyd  county 
on  said  bench  warrant,  but  objected  thereto ; 
but  the  court,  over  his  objection,  recognized 
and  granted  said  bench  warrant  from  Floyd 
county,  and  permitted  the  Eloyd  county  sher- 
iff to  take  him  out  of  the  custody  of  the 
Potter  county  sheriff  and  take  him  to  Floyd 
county,  where  the  case  against  him  was 
tried,  and  he  was  sentenced  as  above  shown ; 
that  be  was  returned  to  the  court  and  sheriff 
of  Potter  county  on  March  18,  1913 ;  that  on 
March  22,  1913,  he  was  brought  into  court 
for  the  purpose  of  hearing  his  motion  for 
new  trial.  He  thereupon  withdrew  his  mo- 
tion for  new  trial  and  requested  the  court  to 
pronounce  sentence  upon  him  as  of  date 
March  12,  1913.  The  court,  desiring  to  in- 
vestigate the  law  and  determine  whether  he 
could,  in  sentencing  appellant,  fix  his  term 
to  begin  at  the  expiration  of  the  Floyd  coun- 
ty case,  declined  at  that  time  to  sentence  him. 
But  on  March  28,  1913,  after  having  in- 


vestigated the  law  and  satisfied  himself  on 
the  point,  did  properly  sentence  the  appel- 
lant to  confinement  in  the  penitentiary  for 
two  years,  to  begin  at  the  expiration  of  the 
sentence  in  the  Floyd  county  case.  We  deem 
it  uftnecessary  to  discuss  this  question. 

Our  statute  (article  862,  C.  C.  P.)  pre- 
scribes: "When  the  same  defendant  has  been 
convicted  in  two  or  more  cases,  and  the  pun- 
ishment assessed  in  each  case  is  confinement 
in  the  penitentiary  or  the  county  Jail  for  a 
term  of  imprisonment,  judgment  and  sen- 
tence shall  be  rendered  and  pronotmced  In 
each  case  in  the  same  manner  as  if  there 
had  been  but  one  conviction,  except  that  the 
judgment  in  the  second  and  subsequent  con- 
^'ictIons  shall  be  that  the  punishment  shall 
begin  when  the  judgment  and  sentence  in 
the  preceding  conviction  have  ceased  to  op- 
erate, and  the  sentence  and  execution  there- 
of shall  be  accordingly." 

Under  our  law  the  Judgment  of  conviction 
in  a  felony  case  is  not  the  final  judgment  It 
takes  the  sentence,  and  until  the  sentence  the 
judgment  is  not  final.  While  the  judgment 
of  conviction  was  had  in  the  Potter  county 
case  before  the  conviction  and  sentence  in 
the  Floyd  county  case,  under  the  law  the 
conviction  in  the  Floyd  county  case  became 
final  before  that  in  the  Potter  county  case. 
This  question  has  been  expressly  and  cor- 
rectly decided  by  this  court  against  appel- 
lant Ex  parte  Moseley,  30  Tex.  App.  338, 17 
S.  W.  418;  Miller  v.  State,  44  S.  W.  162; 
BuUard  v.  State,  40  Tex.  Cr.  R.  270,  50  S.  W. 
348;  Branch's  Grim.  Law,  {  741.  See,  also, 
section  1197,  White's  Ann.  C.  C.  P. 

The  judgment  will  be  affirmed. 

On  Motion  for  Rehearing. 

The  facts  are  fully  stated  in  the  original 
opinion.  The  statute  (article  862,  C.  C.  P.) 
was  also  copied  therein.  Appellant  contends 
in  his  motion  for  rehearing  that  that  part 
of  article  862  which  is  "except  that  the  Judg- 
ment in  the  second  and  suhgeguent  convio- 
tiona  shall  be,"  etc.,  means,  and  should  be 
construed  only  to  mean,  the  judgment  of 
"conviction,"  and  not  the  sentence.  He 
contends  that  the  Potter  county  conviction 
was  the  /tr«t  conviction,  and  the  Floyd  coun- 
ty conviction  was  the  tecond  conviction,  and 
that  the  cumulative  punishment,  in  order  to 
be  legal,  should  hare  been  prescribed  in  the 
Floyd  county  sentence,  and  not  In  the  Pot- 
ter county  sentence. 

It  is  evident  that  the  Legislature  clearly 
Intended  that,  where  a  person  was  convicted 
for  two  offenses,  the  time  fixed  for  service 
In  the  penitentiary  should  be  cumulative, 
and  should  not  be  concurrent ;  otherwise  there 
would  be  but  one  punishment  for  two  of- 
fenses. It  would  not  be  proper  in  the  entry 
of  the  judgment  upon  the  verdict  of  the  Jury 
of  guilty  in  a  felony  case  to  then  and  therein 
fix  the  time  at  which  the  service  of  the  de- 
fendant in  the  penitentiary  sliall  commence. 
This  is  never  done.    The  time  the  sentence  Is 
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to  begin  Is  fixed  by  the  Jndgment  of  sen- 
tence, and  not  the  Judgment  upon  the  verdict 
The  Judgment  of  sentence  In  the  Floyd  coun-* 
ty  case  having  been  rendered  and  entered 
before  any  sentence  in  the  Potter  county  case 
was  rendered  or  entered,  it  would  not  have 
been  proper  for  the  Floyd  county  sentence  to 
have  fixed  the  term  of  the  appellant  to  b^in 
when  the  sentence  In  the  Potter  county  case 
should  terminate,  because  no  Judgment  of 
sentence  in  the  Potter  county  case  had  then 
been  rendered,  and  no  time  had  been  fixed  by 
the  Potter  county  case  for  his  sentence  to 
begin.  As  a  matter  of  fact,  the  record  shows 
tliat  the  Potter  county  case  was  still  pending 
on  his  motion  for  new  trial.  It  might  have 
been  that  upon  hearing  this  motion  the 
court  in  Potter  county  would  have  granted 
a  new  trial,  or,  refusing  a  new  trial,  on  ap- 
peal to  this  court  a  reversal  might  have  been 
ordered.  Then,  in  either  event,  upon  anoth- 
er trial  appellant  might  be  acquitted.  Then 
there  would  be  no  Judgment  of  either  convic- 
tion or  sentence  In  the  Potter  county  case,  at 
the  expiration  of  which  time  the  sentence  of 
the  appellant  in  the  Floyd  county  case  could 
have  been  fixed  to  begin. 

It  was  the  evident  intention  of  the  Legis- 
lature, and  we  think  the  only  reasonable 
construction  .that  can  be  placed  on  satd 
article  862  is,  that  whichever  sentence  is  first 
pronounced  and  entered  is  the  first  convic- 
tion. And  that  to  take  the  whole  article 
and  the  clear  purpose  and  Intent  of  the  Leg- 
islature it  is  clear  to  us  that  the  last  sen- 
tence pronounced  is,  in  contemplation  of  that 
article,  the  second  and  subsequent  convic- 
tion, and  that  the  last  sentence,  whether  it 
be  the  case  first  originally  tried,  wherein  a 
verdict  of  guilty  is  rendered,  or  not,  is  the 
subsequent  or  last  conviction  and  sentence 
contemplated  by  said  article  and  the  law. 

The  motion  for  rehearing  is  overruled. 


TICKERS  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.     May 
28,   1913.) 

1.  Homicide    ({    300*)— MANSLAUonTEB— lu- 

STRUCTI0N8. 

Deceased  and  defendant's  brother  having 
engaged  in  a  difficulty  while  in  defendant's 
absence,  be  was  called  to  separate  them,  and 
undertook  to  do  so  when  they  were  cutting 
each  other  with  knives,  and  defendant  claimed 
that  in  order  to  prevent  deceased  from  kill- 
ing his  brother  defendant  stuck  deceased  with 
a  knife,  which  resulted  in  his  death.  -  Held, 
that  such  evidence  did  not  raise  the  issue  of 
self-defense  as  to  defendant  in  the  defense  of 
his  own  person ;  and  hence  an  instruction  on 
manslaughter  which  charged  that  if  adequate 
cause  existed,  namely,  if  deceased  had  assault- 
ed defendant's  brother  with  a  knife  in  the 
presence  of  defendant,  and  defendant  in  sud- 
den passion  killed  deceased,  he  should  be  con- 
victed of  manslaughter,  without  reference  to 
whether  he  acted  in  the  lawful  defense  of  his 
brother,    was    prroneous,    as   depriving   defend- 


ant of  the  right  to   justification  in  case  he 
acted  wholly  in  his  brother's  defense. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  Ji614,  616-620,  622-630;  Dec.  Dig. 
i  300.*] 

2.  Homicide  (%  122*)— Detokse  of  Relation 

— josiification. 

If  accused  intervened  in  a  difBculty  be- 
tween bis  brother  and  deceased,  in  which  they 
were  cutting  each  other  with  knives,  and 
struck  and  killed  deceased  entirely  in  the  de- 
fense of  his  brother,  it  would  be  justifiable 
homicide. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  H  177-181 ;   Dec.  Dig.  §  122.*] 

Appeal  from  Criminal  District  Court,  Dal- 
las County;  Robt  B.  Seay,  Judge. 

Perry  Vlckers  was  convicted  of  manslaugh- 
ter, and  he  aKieals.    Reversed  and  remanded. 

A.  S.  Baskett,  of  Dallas,  for  appellant  C. 
E.  Lane,  Asst  Atty.  Oen.,  for  the  State. 

DAVIDSON,  P.  J.  Appellant  was  allotted 
a  term  of  two  years  in  the  penitentiary  for 
manslaughter. 

It  is  shown  by  the  evidence:  That  deceased 
and  others  were  in  a  restaurant  In  the  city 
of  Dallas.  That  there  came  up  a  disturbance, 
which  resulted  in  the  death  of  the  de- 
ceased, Johnson.  Police  officers  beard  some 
screaming  at  the  restaurant  and  hurried 
to  the  place,  and  found  the  deceased,  Frank 
Johnson,  injured,  cut  In  several  places  and 
bruised  on  the  head.  The  bruise  on  the 
head  was  caused  by  being  struck  by  Pig 
Vickers  with  a  chair  or  flat  bottom  stool. 
They  reached  the  point  of  the  trouble  within 
less  than  five  minutes.  Johnson  made  a 
statement,  which  might  be  conceded  as  res 
gestie  and  possibly  a  dying  declaration,  to 
the  effect  that  Perry  Vlckers  cut  him  while 
Pig  Vlckers  held  him,  and  that  Pig  Vlckers 
struck  him  with  a  chair.  This  was  the 
testimony  connecting  appellant  criminally 
with  the  assault  on  deceased.  All  the  eye- 
witnesses testified  that  the  deceased  was  in 
a  row  with  Pig  Vickers,  whom  he  had  ac- 
cused of  insulting  his  (deceased's)  wife. 
They  engaged  in  a  personal  difficulty,  each 
cutting  the  other  with  their  knives,  and  that 
appellant  was  called  upon  by  some  one  In 
the  crowd  to  s^Mrate  the  combatants  and 
undertook  to  do  so.  It  la '  claimed  by  his 
testimony  that  he  did  not  inflict  any  of  the 
injuries  upon  deceased.  There  was  another 
one  of  the  crowd  who  assisted  appellant  in 
separating  the  parties. 

[1]  The  court  charged  the  Jury  on  murder 
in  both  degrees,  and  appellant  was  acquitted 
of  both.  There  Is  no  evidence,  so  far  as  this 
record  discloses,  that  any  phase  of  murder 
is  shown  by  the  facts.  In  regard  to  man- 
slaughter the  court  charged  the  jury  that  an 
assault  made  by  the  deceased  with  a  knlte 
upon  the  brother  of  defendant  In  the  pres- 
ence of  the  defendant  is  deemed  an  adequate 
cause,  and  further  charged  them  as  follows 
In  this  connection:    "If  you  believe  from  the 


•For  othCT  cajBM  see  lam*  topic  and  section  NUMBER  In  Dec.  Dig.  ft  Am.  DIs.  Ke7-No.  Series  ft  Rep'r  Indexas 
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evidence,  beyond  a  reasonable  doabt,  that 
the  defendant,  with  a  deadly .  weapon,  in  a 
Budden  iwsslon  aroused  by  adequate  cause, 
as  the  same  Is  herein  explained,  and  not  In 
defense  of  himself  against  the  unlawful  at- 
tack reasonably  producing  a  rational  fear  or 
expectation  of  death  or  serious  bodily  Injury, 
did  with  the  means  alleged  strike  and  cut 
and  stab  and  thereby  killed  Frank  Johnson, 
the  deceased,  as  charged  in  the  Indictment, 
yon  will  find  the  defendant  guilty  of  man- 
slaughter." This  charge  Is  criticised  and 
held  by  appellant  In  his  contention  to  be  er- 
roneous, because  it  nowhere  recognizes  the 
right  of  defendant  to  defend  his  brother,  Fig 
Tickers,  but  In  effect  and  in  substance  charg- 
es the  Jury  that  If  adequate  cause  existed — 
that  is,  if  deceased  had  assaulted  the  brother 
of  defendant  with  a  knife  in  the  presence  of 
defendant,  and  defendant  in  a  sudden  passion 
killed  deceased — to  jconvict)  lilm  of  man- 
slaughter, without  reference  to  whether  he 
acted  in  the  lawful  defense  of  his  brother. 
This  charge,  it  la  claimed,  practically  de- 
prives the  defendant  of  the  right  to  defend 
his  brotber,  which  issue  was  raised  by  the 
evidence.  We  are  of  the  opinion  the  criti- 
cism is  correct.  The  issue  of  manslaughter 
was  submitted  to  the  Jury  only  upon  the 
theory  that  appellant,  aroused  by  adequate 
cause,  because  of  the  assault  on  his  broth- 
er, had  the  right  to  defend  himself,  and 
that  if  he  was  not  defending  himself  he 
would  be  guilty  of  manslaughter.  The  iasue 
was  that  defendant  was  defending  his  broth- 
er, and  the  court  should  have  charged  the 
Jury  more  specifically,  and  especially  that  if 
adequate  cause  existed,  and  defendant  came 
to  the  rescue  of  his  brotber. and  killed  de- 
ceased, and  not  In  defense  of  his  brother 
or  himself,  either  or  both,  then  he  might 
be  guilty  of  manslaughter.  But  for  the  fact 
that  this  charge  impinges  the  law  and  errone- 
ously states  it  In  reference  to  self-defense 
qualifying  manslaughter,  It  would  not  have 
been  necessary,  perhaps,  to  reverse  on  this 
proposition,  because  appellant  got  the  lowest 
penalty;  but  the  court  submitted  the  issue 
of  manslaughter  qualified  by  self-defense, 
on  the  theory  only  that  appellant  had  the 
right  only  to  defend  himself.  That  was  not 
the  Issue  in  the  case.  The  issue  was  be  was 
defending  his  brother.  The  charge  is  wrong 
from  that  standpoint. 

[2]  Again,  the  court  submits  the  law  of 
self-defense  mainly  upon  the  issue  that  de- 
fendant bad  the  right  to  defend  himself. 
While  In  a  confused  way  he  did  charge  the 
Jury  that  appellant  would  have  a  right  to 
defend  his  brother  the  same  as  himself,  yet 
It  is  done  in  that  Indefinite  way  which 
amounts  to  practically  no  charge,  or  a  charge 


so  defectively  given  that  It  minimizes  appel- 
lant's right  In  this  respect  Appellant's  right 
of  self-defense  was  not  of  himself,  but  of 
his  brother.  The  officers  who  testified  to 
Frank  Johnson's  statement,  whether  it  be 
considered  as  res  gestte  or  a  dying  declara- 
tion, do  not  show  the  Incipiency  of  the  diffi- 
culty, or  how  it  came  about  They  repeat 
the  statement  of  Johnson  that  defendant  cut 
him  whUe  his  brother.  Pig  Vickers,  held  him 
and  hit  him  with  a  chair.  All  the  eyewit- 
nesses show  appellant  was  not  at  the  begin- 
ning of  the  difficulty;  tliat  he  was  called  in 
to  separate  them;  and  that  he  and  another 
party  did  separate  them.  I^  nnder  these  cir- 
cumstances; Pig  Vickers  struck  deceased,  and 
defendant  Jerked  him  away  and  separated 
them,  appellant  would  not  be  guilty  of  homi- 
cide at  all;  but  if  he  went  Into  the  diffi- 
culty for  the  protection  of  his  brother,  and 
then  struck  or  assisted  his  brother  Pig  In 
striking  and  killing  the  man,  then  from  his 
viewpoint  he  may  not  have  been  guilty  of 
anything  at  all;  he  may  have  been  Justified 
on  self-defense,  not  In  defending  himself, 
but  In  defending  his  brother.  Again,  if  when 
defendant  came  upon  the  scene  of  the  trouble, 
having  been  informed  of  the  facts,  and  en- 
tered into  the  trouble  and  saw  his  brother 
under  the  bottom  being  cut  with  a  knife,  even 
If  he  struck  with  a  chair  himself,  he  would 
be  Justified  under  defense  of  his  brother.  Up- 
on another  trial  this  case  should  be  submit- 
ted under  the  facts  as  testified,  first,  that  if 
he  was  simply  separating  the  parties  and  did 
not  participate  in  the  trouble  with  his  brother 
in  the  homicide  that  he  would  not  be  guilty 
of  anything;  and,  second,  if  coming  upon  the 
scene  he  believed  his  brother's  life  was  in 
danger  by  reason  of  the  acts  and  conduct  of 
the  deceased,  Johnson,  and  he  entered  into  It 
with  his  brother  for  the  defense  of  his 
brother,  then  he  would  not  be  guilty,  but 
would  be  Justified  In  defense  of  his  brother. 
As  we  understand  this  record,  the  issue  of 
self-defense  as  to  defendant  in  person  was 
not  the  issue.  Johnson  had  made  no  attadc 
upon  him,  but  had  made  an  attack  with  a 
knife  upon  his  brother.  Pig  Vickers,  and  had 
him  down  on  the  floor  cutting  him  with  the 
knife.  Without  taking  up  the  charges  and 
repeating  what  was  written  by  the  conrt,  the 
case  was  tried  from  the  wrong  standpoint 
The  issue  of  self-defense  was  made  most 
prominent,  so  far  as  defendant's  right  to  de- 
fend himself  was  concerned,  whereas  it  should 
have  been  the  other  way — that  he  had  the 
right  to  defend  his  brother.  That  was  the  is- . 
sue  In  this  case.  The  court  charged  the  Jury 
mainly  upon  the  other  theory. 

The  Judgment  is  reversed,  and  the  cause  is 
remanded. 
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NALLEY  T.  HOME  INS.  CO. 

(Sapreme  Court  of  Missouri,  Division  No.   1. 

May  31,  1913.) 

1.  INBTJRANCE  (§  3*)— RkQULATIOS  OF  POUCT 

— Power  or  Leoislatube. 

The  Legislature  can  prescribe  a  uniform 
insurance  policy  to  be  used  within  the  'State. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  {  8;   Dec.  Dig.  $  3.*] 

2.  Constitutional  Law  (§  62*)— Delbqatiow 
or  Leoislativk  Authobitt, 

Act  1895,  p.  194  (Rev.  St.  1909,  i  7030), 
providing  that  insurance  companies  sbaU  agree 
upon  a  uniform  policy  for  use  in  the  state, 
which  shall  be  approved  of  by  the  insurance 
commission,  is  invalid  as  an  improper  delegation 
of  legislative  authority,  for  while  the  Legisla- 
ture may  direct  the  adoption  of  a  uniform 
policy,  the  duty  is  a  legislative  one  which  can- 
not be  delegated. 

[E^  Note.— For  other  cases,  see  Constitution- 
al La«r,  Cent  Dig.  |$  94-102;  Dec.  Dig.  J 
62.*] 

3.  Statutes  ({  64*)— Invalidity  or  Pabt— 
Effect. 

The  invalidity  of  part  of  a  statute  will 
not  affect  the  remainder,  where  the  invalid  por- 
tion can  be  carved  from  the  act  and  leave  a 
good  law  and  one  within  the  legislative  intent 
but,  if  the  remainder  be  dependent  upon  the  in- 
valid portion,  the  entire  law  falls. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  H  58-66,  195;   Dec.  Dig.  {  64.*] 

4.  Statutes  (§  113*)  —  Plubalitt  or  Sub- 
jects. 

Act  1895,  p.  194  (Bev.  St.  1909,  §  7030),  en- 
titled an  act  relating  to  fire  insurance  and  form 
of  policies,  which  provides  for  the  adoption  of 
a  uniform  policy,  for  the  giving  of  notice  there- 
under, and  that  no  company  should  take  a  risk 
at  a  ratio  greater  than  three-fourths  of  the 
value  of  the  property  insured,  and  that  when 
taken  its  value  shall  not  be  questioned,  is  not 
invalid  under  Const,  art.  4,  f  28,  rec^uiriug  leg- 
islative acts  to  contain  but  one  subject;  all  of 
the  provisions  being  gei-mane  to  the  form  of 
fire  insurance  policies  and  the  broadness  of  the 
title  not  affecting  the  validity. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  ig  141-144;    Dec.  Dig.  f  113.*] 

6.  Statutes  (I  113*)— Title  or  Act— "Fibe 

INSUBANCE  Policy." 

Act  1885,  p.  194  (Rev.  St  1909,  S  7030). 
entitled  an  act  relating  to  fire  insurance  and 
the  form  of  policies  thereof,  is  not  invalid  be- 
cause the  l>ody  of  the  act  has  reference  to 
risks  by  fire  or  lightning,  as  in  ordinary  par- 
lance, a  fire  insurance  policy  is  one  which 
covers  loss  by  both  fire  and  lightning. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  fi  141-144 ;  Dec.  Dig.  {  113.*] 

&.  iNSUBANCE  (5  140%,  New,  vol.  12  Key-No. 
Series) — Valued  Policy  Law — Tobnado  In- 

eUBANCE— "FiBK   INSUBANCE." 

Act  1895,  p.  194  (Rev.  St.  1909.  g  7030), 
providing  that  no  company  shall  take  a  risk 
on  any  property  at  a  ratio  greater  than  three- 
fourths  of  the  value  thereof,  and  when  taken 
its  value  shall  not  be  questioned  in  any  proceed- 
ing, when  construed  with  its  title  which  has 
reference  only  to  fire  insurance,  does  not  apply 
to  tornado  insurance ;  the  term  "fire  insurance 
not  Including  insurance  against  tornadoes. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases.  toL  3,  p.  2818.] 

Woodson,  P.  J.,  dissenting  in  part 

Appeal  from  Circuit  Court,  Pike  County; 
J.  H.  Eby,  Judge. 


Action  by  T.  J.  Nalley  against  the  Home 
Insurance  Company.  From  a  Judgment  for 
plaintiff,  defendant  appeals.  Reversed  and 
remanded. 

J.  D.  Hostetter,  of  Bowling  Green,  and 
Fyke  &  Snider,  of  Kansas  City,  for  appel- 
lant Pearson  &  Pearson,  of  Louisiana,  Mo., 
for  respondent 

GRAVES,  J.  This  la  an  action  upon  what 
is  ordinarily  called  a  "cyclone  or  tornado  pol- 
icy" of  insurance,  wherein  the  plaintiff 
seeks  to  recover  $2,000  for  damages  to  his 
residence  in  Pike  county.  Mo.  The  petition 
is  in  usual  form  and  unchallenged  here ; 
therefore  further  particulars  of  this  pleading 
may  be  omitted.  The  crux  of  the  case  lies 
In  the  answer  and  other  matters  Injected  In 
the  course  of  the  trial.  The  points  in  the 
answer  can  best  be  stated  by  the  terms  of 
that  pleading.    Such  answer  Is  as  follows: 

The  defendant  for  answer  to  plalntUTs 
petition  says: 

"First  It  admits  that  It  Is  licensed  to  do 
business  In  the  state  of  Missouri,  and  has 
engaged  In  doing  the  windstorm,  cydone,  and 
tornado  business. 

"Second.  It  admits  that  on  the  lOtb  of 
January,  1906,  It  made  the  policy  of  Insur- 
ance mentioned  In  the  petition. 

"Third.  Further  answering  defendant  says 
It  Is  provided  In  said  policy  as  follows:  'In 
case  of  loss  the  assured  shall  give  this  com- 
pany Immediate  written  notice  thereof  at 
the  oflSce  of  the  Western  Farm  Department 
of  the  company  at  Chicago,  111.,  and  within 
60  days  thereafter  shall  render  to  such  of- 
fice, under  oath,  a  particular  and  detailed 
statement  and  proof  of  the  actual  cash  value 
at  the  time  of  the  loss  of  "any  property  or 
articles  upon  which  loss  or  damage  Is  claim- 
ed.' Defendant  alleges  that  If  plaintiff 
sustained  any  loss  by  windstorm,  cyclone,  or 
tornado  on  the  22d  day  of  November,  1908, 
he  did  not  give  to  defendant  Immediate  no- 
tice thereof,  and  never  did  at  any  time,  and 
never  has  furnished  defendant  under  oath 
a  particular  and  detailed  statement  and  proof 
of  such  loss  as  required  by  the  terms  of 
said  policy,  by  reason  whereof  plaintiff  Is 
not  entitled  to  recover. 

"Further  answering  defendant  denies  each 
and  every  allegation,  matter,  fact,  and  thing 
In  the  petition  alleged  not  herein  expressly 
admitted,  and  having  fully  answered  asks  to 
go  hence  with  Its  costs." 

Reply  was  In  conventional  form.  Plaintiff 
had  a  verdict  for  $1,750  and  Interest,  and 
from  a  Judgment  thereon  the  defendant  has 
appealed. 

The  case  reached  this  court  by  reason  of 
a  constitutional  question  which  first  arose 
upon  the  giving  of  an  Instruction  for  the 
plaintiff,  and  later  pressed  In  the  motion  for 
new  trial  thus:  "The  following  Instruction 
given  by  the  court  at  the  request  of  the  plaln- 
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tiff,  to  wit:  The  court  Inatructa  the  Jury 
that  the  defendant  insnrance  company  Is  for- 
bidden by  the  law  to  Insure  any  property 
for  more  than  three-fourths  of  Its  value  at 
the  time  of  Issuing  its  policy  of  insurance 
on  the  property  therein  described ;  that  the 
sum  Insured  on  the  one  and  two  story  brick 
and  frame  dwelling  house  described  In  de- 
fendant's policy  of  Insnrance  sued  on  Is 
$2,000 ;  that  for  the  purpose  of  this  case  the 
law  fixes  the  value  of  said  property  at  the 
time  of  issuing  said  policy  of  insurance  at 
the  sum  of  $2,666.66,  and  defendant  cannot 
now  deny  that  the  said  one  and  two  story 
brick  and  frame  dwelling  and  foundation 
was  at  the  time  of  issuing  said  policy  of  the 
said  value  of  $2,666.66'— is  erroneous,  prej- 
udicial, and  misleading  for  the  reason  that 
there  is  no  law  so  fixing  the  value  of  said 
property.  That  is,  the  court  bases  said  in- 
struction on  section  7979  of  the  Revised  Stat- 
utes of  the  state  of  Missouri  for  the  year 
1899;  said  Instruction  is  erroneous  because 
said  section  Is  not  applicable  to  companies 
writing  windstorm,  cyclone  or  tornado  pol- 
icies, and  for  the  further  reason  that  said 
act,  which  was  passed  by  the  Legislature  of 
the  state  of  Missouri  in  1895  (Session  Acts 
1895,  p.  194),  is  violative  of  section  28  of 
article  4  of  the  Oonstltntion  of  the  state 
of  Missouri  In  that  said  bill  or  act  as  passed 
by  the  Legislature  aforesaid  contains  more 
than  one  subject,  and  all  the  subjects  con- 
tained in  said  act,  are  not  clearly  expressed 
In  its  title,  and  said  act  attempts  to  delegate 
legislative  functions  to  insurance  companies 
and  the  Insurance  Commissioner  of  the  state 
of  Missouri."  Such  is  a  fair  outline  of  the 
case,  leaving  to  the  opinion  the  further  de- 
tails both  of  evi'dence  and  pleadings. 

1.  The  constitutionality  of  section  7030, 
R.  S.  1909,  is  challenged  by  the  defendant. 
This  section  comes  from  the  act  of  1895. 
Laws  of  1895,  p.  194.  The  title  to  that  act 
reads:  "An  act  relating  to  fire  Insurance  and 
form  of  policies."  The  body  of  the  act, 
which  contained  but  one  section,  is  as  fol- 
lows: "Section  1.  Fire  insurance  companies 
doing  business  in  the  state  of  Missouri  are 
hereby  required,  on  or  before  the  first  day 
of  January  of  the  year  1896,  to  agree  upon  a 
uniform  form  of  policy  for  use  by  them  in 
the  state  of  Missouri,  covering  the  respon- 
sibilities of  the  companies  as  well  as  the 
duties  of  the  assured,  to  be  classed  and 
known  as  the  Missouri  fire  insurance  policy. 
Said  policy  shall  be  approved  of  by  the  in- 
surance commissioner  of  this  state,  and  aft- 
er the  first  day  of  January,  A.  D.  1896,  no 
policy  shall  be  issued  in  this  state  carrying 
risks  by  fire  or  lightning  by  any  company 
which  does  not  embrace  the  form  made  and 
approved  of  as  herein  directed.  To  all  such 
policies  shall  be  attached  a  blank  notice, 
with  the  address  of  the  company  fully  print- 
ed thereon,  to  be  used  by  the  assured  in 
case  of  loss  in  notifying  the  company  of  such 


loss,  which  notice  shall  be  given  within  nine- 
ty days  thereafter.  The  appearance  of  an  ad- 
juster of  any  company  at  the  place  of  fire 
and  loss  in  which  said  company  is  interested 
by  reason  of  an  insurance  on  such  property, 
shall  be  considered  evidence  of  notice,  and 
to  be  held  as  a  waiver  of  the  same  on  tbe 
part  of  the  company.  No  company  shall  take 
a  risk  on  any  property  In  this  state  at  a 
ratio  greater  than  three-fourths  of  tbe  value 
of  the  property  insured,  and  when  taken,  its 
value  shall  not  be  questioned  in  any  pro- 
ceeding." 

[1,2]  The  first  point  urged  against  the 
validity  of  tbe  law  is  that  it  Is  an  tuwar- 
ranted  delegation  of  legislative  powers.  The 
contention  is  that  there  was  left  to  the  In- 
surance companies  then  doing  business  in 
the  state  and  the  then  Insurance  Commission- 
er tbe  power  to  fix  a  form  of  policy*  to  be 
used  in  Missouri,  and  that  the  exerdse  of 
that  power  is  the  i)erformance  of  a  duty  in- 
cumbent upon  the  Legislature,  which  duty 
cannot  be  delegated  to  another.  There  is  no 
question  from  tbe  case  law  that  the  Legisla- 
ture can  prescribe  a  form  of  policy  to  be  used 
in  this  state.  Nor  do  we  think  that  there  is 
much  question  about  that  portion  of  the  act 
of  1895,  which  refers  to  the  adopting  of  a 
form  of  policy  by  the  insurance  companies 
and  the  Insurance  Commissioner  being  in- 
valid as  being  an  unwarranted  delegation  of 
legislative  power.  Whether  it  invalidates 
the  whole  act,  we  discuss  later.  It  is  claimed 
by  the  plaintiff  that  this  court  held  the  act 
of  1895  constitutional  in  the  case  of  Busi- 
ness Men's  League  v.  Waddill,  143  Mo.  496, 
45  S.  W.  262,  40  L.  R.  A.  501.  In  this  plain- 
tiff is  in  error.  In  the  Waddlll  Case  we 
made  no  attempt  to  discuss  the  constitution- 
ality of  the  act  We  did  say  that  such  ques- 
tion was  urged,  but  this  court  saw  fit  to  per- 
mit that  case  to  ride  off  upon  another  ques- 
tion; L  e.,  that  the  plalntUf  had  no  sufficient 
interest  to  give  them  a  standing  in  a  court 
of  equity.  This  court  therefore  has  not  here- 
tofore passed  upon  the  question. 

In  Pennsylvania  the  act  of  1891  authorized 
the  Insurance  Commissioner  to  prepare  a 
form  of  policy  to  be  used,  and  such  law  was 
declared  invalid.  O'Nell  et  al.  v.  Insurance 
Co.,  166  Pa.  72,  80  Atl.  943,  26  L.  R.  A.  715, 
45  Am.  St.  Rep.  650.  The  court  among  other 
things  said: 

"In  the  light  of  this  line  of  well-considered 
cases  let  us  examine  the  act  of  1891  in  or- 
der to  get  Its  provisions  before  us.  Section 
1  declares:  'That  the  Insurance  commissioner 
shall  prepare  and  file  in  his  office  on  or  be- 
fore the  15tb  day  of  November,  1891,  a  print- 
ed form  in  blank,  of  a  contract  or  policy  of 
fire  insurance,  together  with  such  provl- 
siotts,  agreements,  or  conditions  as  may  be 
indorsed  thereon  or  added  thereto  and  form 
a  part  of  such  contract  or  policy ;  and  such 
form,  when  filed,  shall  be  known  and  desig- 
nated as  the  standard  fire  Insurance  policy 
of   the   state  of  Pennsylvania.'     Section  2 
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proTldes  among  other  things  for  the  incorpo- 
ration of  the  proTiBions  of  the  standard  pol- 
icy Into  the  contracts  of  Insurance  made  on 
property  within  the  state  by  foreign  Insur- 
ance companies.  Section  3  makes  the  use 
of  this  standard  form  of  policy  obligatory  on 
all  fire  Insurance  companies  doing  business 
In  this  state  from  and  after  the  Ist  day  of 
May,  1892.  Section  4  provides  the  penalties 
to  be  Imposed  upon  any  insurance  company, 
its  officers  or  agents,  or  either  of  them,  for 
failure  to  comply  with  the  requirements  of 
the  act  or  with  the  form  of  policy  which  the 
Insurance  Commissioner  may  devise  and  file 
In  his  own  office. 

"It  may  be  well  to  say  in  this  place  that 
we  do  not  now  deny  the  power  of  the  Legis- 
lature to  direct  the  form  of  a  policy  of  in- 
surance against  fire.  We  held  in  Common- 
wealth V.  Vrooman,  decided  in  October  last, 
that  the  business  of  insurance  against  loss 
by  fire  was,  by  reason  of  its  nature,  its  mag- 
nitude, and  the  temptation  to  improper  prac- 
tices which  it  presented,  a  proper  subject 
for  legislative  regulation  and  control.  The 
power  to  prohibit  technical  and  unjust  con- 
ditions Intended  to  open  the  way  to  vexa- 
tious litigation  and  to  defeat  the  just  ex- 
pectations of  the  insured  belongs  to  the  pol- 
icy control  which  Commonwealth  v.  Vrooman 
asserted.  The  question  is  not  therefore  one 
of  power  over  the  subject,  but  of  the  manner 
in  which  the  conceded  power  must  be  exer- 
cised. Upon  this  question  our  judgment  is 
with  the  appellant  for  reasons  that  we  wUl 
state  as  concisely  as  possible  and  without 
any  attempt  at  elaboration. 

"The  act  of  1891  is  a  delegation  of  legisla- 
tive power  because: 

"First.  The  act  does  not  fix  the  terms  and 
conditions  of  the  policy  the  use  of  which  it 
commands. 

"Second.  It  delegates  the  power  to  pre- 
scribe the  form  of  the  policy,  and  the  condi- 
tions and  restrictions  to  be  added  to  and 
made  a  part  of  it,  to  a  single  individual. 

"Third.  The  appointee  clothed  with  this 
power  is  not  named  but  is  designated  only  by 
his  official  title.  He  is  the  person  who  may 
happen  to  be  insurance  commissioner  when 
the  time  comes  to  prepare  the  form  for  the 
standard  policy  for  insurance  against  flre. 

"Fourth.  The  appointee  is  not  required  to 
report  his  work  to  the  body  appointing  him, 
but  simply  to  file  In  his  own  office  the  form 
of  policy  be  has  devised.  It  does  not  become 
part  of  the  statute  in  fact,  is  not  recorded  in 
the  statute  book,  and  no  trace  of  it  can  be 
found  among  the  records  of  either  branch 
of  the  Legislature. 

"Fifth.  The  act  was  approved  in  April, 
1891.  The  appointee  had  until  the  following 
November  to  prepare  and  file  the  form  of 
policy  over  which,  when  filed,  the  Legislature 
had  no  control  whatever.  They  did  not  con- 
sider, they  had  no  knowledge  of,  the  form 
which  they   required  all   companies  doing 


business  In  the  state  to  adopt  and  the  use 
of  which  they  compelled  by  heavy  penalties. 

"The  elementary  books  divide  a  statute  in- 
to three  parts:  The  declaratory,  the  direc- 
tory, and  the  vindicatory.  In  this  statute 
the  Legislature  furnished  the  first  and  third. 
It  delegated  the  preparation  of  the  second. 
It  declared,  in  effect,  the  need  of  a  standard 
form  of  policy.  It  provided  punishment  for 
the  failure  to  use  such  form  when  provid- 
ed; but  it  turned  the  preparation  of  the 
form  over  to  its  appointee  and  gave  him  six 
months  In  which  to  do  his  work  and  file  a 
copy  of  it  in  his  own  office.  Whoever  might 
be  interested  in  knowing  the  directory  part 
of  the  statute  and  understanding  what  it 
was  he  was  required  to  do  had  to  go  be- 
yond the  act  of  assembly  and  Inquire  of  the 
appointee  of  the  Legislature  what  it  was  be 
had  filed  in  his  own  office,  of  which  the 
people  of  the  commonwealth  were  bound  to 
take  notice  at  their  peril. 

"It  will  not  do  to  say  that  the  prepara- 
tion of  the  form  was  an  unimportant  matter 
of  detail  or  an  act  partaking  of  an  executive 
or  administrative  character.  It  was  the  sole 
purpose  of  the  act.  It  was  the  only  subject 
named  in  its  title.  The  enforcement  of  the 
standard  form  of  policy  was  the  only  ob- 
ject of  its  penalties.  Take  out  the  form  pre- 
pared by  the  Insurance  Commissioner  and  to 
be  found  in  some  pigeon  hole  in  his  office, 
and  the  act  is  without  meaning  or  effect ;  it 
Is  completely  eviscerated.  • 

"We  do  not  see  how  a  case  could  be  stat- 
ed that  would  show  a  more  complete  and 
unconstitutional  surrender  of  the  legislative 
function  to  an  appointee  than  that  present- 
ed by  the  act  of  1891.  By  its  provisions  the 
Legislature  says,  in  effect,  to  its  appointee: 
'Prepare  Just  such  a  policy  or  contract  as 
you  please.  We  do  not  care  to  know  what 
it  is.  The  Governor  shall  have  no  opportuni- 
ty to  veto  it  File  it  in  your  own  office  and 
we  will  compel  its  adoption,  whether  it  is 
right  or  wrong,  by  the  punishment  of  every 
company  officer  or  agent  who  hesitates  to 
use  it' 

"We  do  not  take  time  to  examine  the  vo- 
luminous conditions  loaded  upon  the  back  of 
a  very  simple  and  concise  contract  of  insur- 
ance. The  assignments  of  error  do  not  bring 
them  before  us  for  this  purpose.  The  learn- 
ed Judge  of  the  court  below  gave  them  care- 
ful consideration,  and  he  was  of  opinion. 
that  they  were  unjust  and  oppressive. 
Speaking  of  the  form  of  the  standard  policy 
as  a  whole,  he  said:  *I  look  upon  it  as  in- 
famous.' Again  he  said:  'The  conditions 
put  In  that  policy  go  beyond  almost  any  pol- 
icy that  ever  was  exhibited  in  the  courts 
before.  Numerous  provisions  were  put  in 
that  the  courts  had  declared  void  because 
they  were  so  unjust  and  inequitable.'  Speak- 
ing of  its  general  character  and  effect  be 
said :  'It  seems  to  be  framed  in  the  interest 
of  dishonest  companies  and  insurance  bro- 
kers and  puts  an  honest  Insurance  company 
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and  honest  officers  of  a  company  at  a  very 
great  disadvantage.'  This  Is  a  very  serious 
arraignment  of  the  'standard  policy,'  to 
which  we  refer  without  comment  of  oar 
own,  for  the  purpose  of  showing  the  impolicy 
of  such  delegation  of  legislative  power  as 
might  make  it  possible  to  fasten  upon  the 
people  of  the  commonwealth  a  form  of  con- 
tract, opezi  to  such  grave  objections. 

"It  is  not  to  be  supposed  that  a  law  real- 
ly mischievous  in  its  operations  could  pass 
both  houses  of  the  Legislature  unchallenged. 
If  by  reason  of  any  complication  of  circum- 
stances this  should  happen  in  any  given  case, 
tben  the  people  have  a  remaining  safeguard 
in  the  veto  power  possessed  by  the  Governor. 
The  act  of  1891  steered  past  both  legislative 
discussion  and  executive  veto,  and  vested  in 
the  Insurance  Ciommlssloners  the  power  to 
flu  In  its  directory  provisions  and  supply  the 
form  of  Insurance  contract  It  was  to  enforce, 
without  even  the  knowledge  of  the  Legisla- 
ture or  the  Governor  of  a  single  one  of  Its 
many  provisions  that  were  to  be  bound  by 
flues  and  penalties  on  Insurers  and  insured 
all  over  the  commonwealth. 

"Our  conclusion  Is  that  the  act  of  1891  is 
void  because  clearly  unconstitutional." 

I  can  see  no  difference  In  delegating  the 
power  to  prescribe  the  form  of  the  Insurance 
contract  to  the  Insurance  C!ommlsBloner 
alone  and  in  delegating  it  to  the  Insurance 
Commissioner  and  the  insurance  companies. 
In  Dowling  et  al.  v.  Insurance  Co.,  92  Wis. 
loo.  dt  73,  65  N.  W.  741,  31  L,  B.  A.  112, 
in  discussing  a  statute  similar  to  the  Penn- 
sylvania act,  supra,  the  Wisconsin  court  said : 

"Within  the  lines  Indicated,  a  discretion 
was  reposed  in  the  Commissioner  as  to  the 
form  of  the  policy  which  embodied  the  sub- 
stance of  the  contract,  and  which  was  to 
have  the  sanction  and  force  of  law.  The 
effect  clearly  was  to  transfer  to  him  bodily 
the  legislative  power  of  the  state  on  that 
subject.  Within  the  limits  prescribed,  be 
was  to  prepare  Just  such  a  policy  or  con- 
tract as  in  his  Judgment  and  discretion 
would  meet  the  legal  exigencies  of  the  case, 
and  no  one  could  certainly  predict  what  the 
result  of  his  action  might  be.  It  was  not  to 
be  published,  as  laws  are  required  to  be,  or 
to  be  approved  by  the  Governor.  It  waa  to 
be  flled  In  the  office  of  the  Insurance  Com- 
missioner, instead  of  being  deposited  in  the 
ofBee  ot  the  Secretary  of  State,  and  its  use 
waa  to  be  enforced  by  the  penal  sanction  of 
the  act  He  was  not  required  by  the  act  to 
perform  any  mere  administrative  or  execu- 
tive duty,  or  to  determine  any  matter  of  fact 
for  the  purpose  of  executing  or  carrying  the 
acfe  into  effect 

"The  result  of  all  the  cases  on  this  sub- 
ject is  that  a  law  must  be  complete,  in  all 
Its  terms  and  provisions,  when  it  leaves  the 
legislative  branch  of  tlie  government  and 
nothing  must  be  left  to  the  Judgment  of  the 
electors  or  other  appointees  or  delegate  of 


the  Legislature,  so  that  in  form  and  sub- 
stance it  is  a  law  in  all  its  details  in  prse- 
senti,  but  whlCb  may  be  left  to  take  effect  la 
futuro,  if  necessary,  upon  the  ascertainment 
of  any  prescribed  fact  or  event  Instead  of 
preparing  a  form  of  standard  policy  and  ad- 
justing it  to  the  existing  legislation,  or  modi- 
fying such  legislation,  if  necessary,  by  virtue 
of  its  constitutional  functions,  the  Legisla- 
ture delivered  over  this  taak  wholly  to  the 
Insurance  Commissioner  to  accomplish  it  as 
nearly  as  might  be;  and  this  depended  whol- 
ly upon  his  discretion  and  Judgment  as  to 
what  the  law  should  be  in  this  respect  for 
the  act  had  not  speclflcally  declared  It  Con- 
ceding that  the  Legislature  might  have  adopt- 
ed the  New  York  form  as  an  entirety  by 
the  use  of  general  language,  it  la  evident 
that  the  proposed  form,  to  conform  'as  near 
as  can  be  to  the  form  adopted  in  New 
York,'  Involved  a  duty  equivalent  to  that  of 
revision,  which  It  cannot  be  contended  could 
be  delegated,  except  subject  to  legislative 
approval.  While  the  Commissioner,  within 
the  discretion  Intrusted  to  him,  might  have 
approximated  In  a  great  degree  to  the  poli- 
cy which  the  Legislature  may  have  Intended, 
the  objection.  In  view  of  the  consideration 
stated,  that  it  has  not  received  the  legislative 
sanction  is  necessarily  fatal  to  It 

"The  cases  of  State  ex  rel.  R.  &  W.  Comm. 
V.  C.  M.  &  St  P.  R.  Co.,  38  Minn.  298  [37 
N.  W.  782],  and  Chicago  4  N.  W.  R.  Co.  ▼. 
Dey  [0.  O.]  36  Fed.  866  [1  L.  R.  A.  744],  are 
not  In  oonffict  but  In  liarmony,  with  the  con- 
clusion we  have  reached  as  to  what  Is  and 
what  is  not  an  unconstitutional  delegation 
of  the  legislative  power. 

"For  these  reasons  we  hold  that  the  pro- 
vision authorizing  the  Insurance  Commission- 
er to  prepare,  approve,  and  adopt  a  printed 
form  in  blank  of  a  contract  or  policy  of 
fire  insurance,  together  with  such  provisions, 
agreements,  or  conditions  as  may  be  in- 
dorsed thereon  or  added  thereto  and  form 
a  part  of  such  contract  or  policy,  and  that 
such  form  shall,  as  near  as  the  same  can  be 
made  applicable,  conform  to  the  type  and 
form  of  the  New  York  standard  Are  insur- 
ance policy,  so  called  and  known,  is  uncon- 
stitutional  and  void.  Conclusions  in  accord 
with  these  views,  in  somewhat  similar  cas- 
es, have  been  reached  in  other  states.  An- 
derson V.  Manchester  F.  Ass.  Co.  [59  Minn. 
182,  60  N.  W.  1095]  63  N.  W.  241  [28  L.  R. 
A.  609,  50  Am.  St  Rep.  400];  O'NeU  v.  Am. 
F.  Ins.  Co.,  166  Pa.  72  [30  AtL  943,  26  L. 
R.  A.  715,  45  Am.  St  Rep.  650].  The  instruc- 
tion of  the  court  to  the  Jury  tliat  U  the 
plaintiff  Dowling,  at  the  time  the  policy 
was  Issued,  stated  to  defendant's  agent  fully 
the  existence  of  the  incumbrances,  they 
would  And  in  favor  of  the  plaintiffs  was  cor- 
rect and  in  conformity  with  previous  de- 
cisions of  this  court  on  the  subject  of  waiver 
of  conditions  of  forfeitures  in  the  policy 
against  incumbrances.     Renler  r.  Dwelling 
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HouM  Ins.  Co.,  74  Wis.  04  [42  K.  W.  208], 
and  oases  there  cited;  Bourgeois  v.  Mut  F. 
Ins.  Co.,  86  Wis.  402  [57  N.  W.  38]." 

Tlie  same  ruling  was  made  in  Anderson  y. 
Insurance  Co.,  59  Minn.  182,  60  N.  W.  1095, 
68  N.  W.  241,  28  L.  R.  A.  609,  60  Am.  St  Rep. 
400,  and  ttie  Pennsylvania  case,  supra,  cited 
witti  approvaL  So  tbat  we  rei>eat  that  there 
can  be  no  question  (owing  to  tlie  intricacies 
of  insurance  contracts)  that  the  Legislature 
can  prescribe  a  form  for  such  contracts  to  be 
used  in  this  state,  but  in  our  Judgment  it 
cannot  delegate  this  important  task  to  ei- 
ther the  Insurance  Commissioner  or  to  the 
insurance  companies,  or  to  both  combined. 
If  public  policy  demands  that  the  public 
be  protected  in  theee  contracts,  the  police 
power  la  no  doubt  broad  enough  to  authorize 
legislative  action,  but  it  yet  remains  a  leg- 
IsIatiTe  duty,  which  cannot  be  delegated. 
We  are  of  opinion  that.  In  so  far  as  the  act 
of  1895  undertakes  to  permit  the  insurance 
companies  with  the  approval  of  the  Insur- 
ance Commissioner  to  write  the  terms  of  an 
insurance  policy.  It  Is  void  for  constitutional 
reasons. 

[S]  2.  When  we  eliminate  from  the  act  of 
1896  that  portion  which  refers  to  the  Mis- 
souri form  of  a  ipolicy  and  the  method  of  its 
creation,  we  have  left  the  following:  "To  all 
such  policies  shall  be  attached  a  blank  notice, 
with  the  address  of  the  company  fully  print- 
ed thereon,  to  be  used  by  the  assured  in  case 
of  loss  in  notifying  the  company  of  such  loss, 
which  notice  shall  be  given  within  ninety 
days  thereafter.  The  appearance  of  ofi  ad- 
juster of  any  company  at  the  place  of  fire 
and  loss  in  which  said  company  is  interested 
by  reason  of  an  insurance  on  such  property, 
shall  be  considered  evidence  of  notice,  and  to 
be  held  as  a  waiver  of  the  same  on  the  part 
of  the  company.  No  company  shall  take  a 
risk  on  any  property  in  this  state  at  a  ratio 
greater  than  three-fourths  of  the  value  of 
the  property  insured,  and  when  taken,  its 
value  shall  not  be  questioned  in  any  proceed- 
ing." This  part  of  the  statute  covers  three 
matters:  (1)  Time  in  which  notice  of  loss 
must  be  given ;  (2)  how  notice  may  be  waiv- 
ed; and  (3)  what  is  known  as  the  "valued 
policy"  law. 

Defendant  challenges  the  constitutionality 
of  the  whole  act  and  says  that  it  violates 
section  28,  art  4,  of  the  Constitution,  in  that 
the  subject-matter  of  the  act  embraces  more 
tlian  one  subject  and  embraces  subjects  not 
clearly  expressed  in  its  title.  That  a  part 
of  an  act  may  be  unconstitutional  and  the 
remainder  be  valid  has  often  been  announced 
by  the  courts.  So  in  this  case  it  does  not 
necessarily  follow  that,  because  that  portion 
of  the  act  providing  for  a  uniform  insurance 
contract  in  Missouri  is  invalid,  the  whole 
law  must  fall.  If  the  invalid  portion  can  be 
carved  from  the  act  and  yet  leave  a  good 
law,  and  one  within  the  legislative  intent, 
then  the  remainder  should  stand.  If  by  the 
process  of  elimination  the  legislative  intent 


is  (hanged,  no  part  of  the  act  can  stand. 
And  further,  in  getting  at  the  legislative  in- 
tent the  whole  act  the  unconstitutional,  as 
well  as  the  constitutional  portions  must  be 
considered.  But  if  when  all  is  thus  consider- 
ed, and  it  is  seen  that  the  unconstitutional 
portion  can  be  stricken  out  and  yet  there 
remains  a  complete  law,  within  the  legisla- 
tive intent  such  portion  of  the  act  should 
stand.  In  oar  judgment  that  portion  of  this 
act  condemned  in  our  paraprraph  1  can  be 
eliminated  from  the  act  of  1895  and  leave  a 
complete  law,  covering  the  three  matters 
mentioned,  supra  (1.  e.  [1]  time  of  notice  of 
loss ;  [2]  waiver  of  notice :  and  [3]  the  "val- 
ued policy"  theory),  and  all  fully  within  the 
original  legislative  intent  The  last  portion 
of  the  act  should  not  therefore  fall  simply 
because  the  first  portion  must  fall  under  the 
constitutional  edict  as  to  the  delegation  of 
legislative  powers. 

[4]  But  defendant  urges  tbat  this  does  not 
save  the  act  Defendant  contends  that  it 
must  fall,  as  a  whole,  under  the  constitution- 
al ban  placed  thereon  by  section  28,  art  4, 
supra.  This  requires  us  to  go  to  the  title  of 
the  act  If  the  subject-matter  of  the  latter 
portion  of  this  act  is  within  the  limits  of 
this  title  or  germane  thereto,  then  it  should 
stand,  but  otherwise  it  must  fall.  Singleness 
of  subject  in  title  to  bills  or  legislative  acts 
has  been  often  before  this  court,  but  we 
know  of  no  clearer  statement  of  our  rule 
than  that  made  by  Ferriss,  J.,  In  the  very 
recent  case  of  State  v.  Smith,  233  Mo.  loc. 
dt  255,  135  S.  W.  467,  36  I*  R.  A  (N.  S.)  179, 
whereat  he  said:  "The  statute  in  question 
does  not  violate  section  28  of  article  4  of  the 
Constitution.  The  act  contains  one  subject, 
which  is  clearly  expressed  in  the  title.  The 
title  of  the  act  is  not  'medicine  and  surgery,' 
as  defendant  asserts  it  to  be  in  his  brief. 
The  words  'medicine  and  surgery'  are  merely 
the  caption.  The  title  to  the  act  is  as  fol- 
lows: 'An  act  to  regulate  the  practice  of 
medicine,  surgery  and  midwifery,  and  to  pro- 
hibit treating  the  sick  and  afflicted  without 
a  license,  and  to  provide  penalties  for  the 
violation  thereof.'  Laws  1901,  p.  207.  The 
one  'subject'  of  this  act,  within  the  meaning 
of  the  OonsHtution,  is,  broadly  speaking,  pub- 
lic health.  State  v.  Marble.  72  Ohio  St.  loc. 
clt  36  [73  N.  B.  1063,  70  L.  R.  A.  835,  106 
Am.  St  Rep.  570,  2  Ann.  Cas.  808].  Treat- 
ing the  sick  is  well  within  the  subject  and 
is  specifically  covered  by  the  title.  It  is  un- 
necessary to  cite  the  case  in  tills  state  on 
this  proposition.  This  court  has  again  and 
again,  with  patient  repetition,  expounded  the 
law  upon  this  constitutional  provision,  and 
the  law  so  expounded  is  this:  'Where  all  the 
provisions  of  a  statute  fairly  relate  to  the 
same  subject,  have  a  natural  connection  with 
it,  and  are  the  incidents  or  means  of  accom- 
plishing it  then  the  subject  is  single,  and,  if 
it)  is  suSSciently  expressed  in  the  title,  the 
statute  is  valid.'  State  v.  Doerring  [194  Mo. 
398,  92  S.  W.  489],  supra,  and  cases  therein 
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cited.  The  practice  of  medicine  or  nirgery 
and  tbe  treatment  of  the  sick  by  whatever 
means  employed  are  certainly  germane  to 
each  other  and  are  germane  to  the  general 
subject  of  health.  This  section  of  the  Con- 
stitution is  to  be  reasonably  and  liberally 
construed  and  applied;  due  regard  being 
had  to  its  object  and  purpose.  *  *  *  If 
all  the  provisions  of  the  bill  have  a  natural 
relation  and  connection,  then  the  subject  is 
single,  and  this,  too,  though  tbe  bill  contains 
many  provisions.'  State  ex  rel.  v.  Bronson, 
115  Mo.  loc.  dt  276  [21  S.  W.  1125].  If  the 
treatment  of  the  AOs.  and  the  practice  of 
medicine  and  surgery  are  not  in  natural 
relation,  then  it  will  be  dliBcult  to  conceive 
of  a  case  where  two  or  more  provisions  in  a 
bin  relate  to  each  other." 

Let  us  look  at  the  title  to  the  act  in  ques- 
tion. It  is  "An  act  relating  to  Are  insurance 
and  form  of  policies."  "Fire  insurance"  is 
a  very  broad  subject.  Many  things  are  ger- 
mane to  such  a  subject  The  broadness  of 
the  subject  mentioned  in  the  title  does  not 
invalidate  the  act.  Now,  can  it  well  be  said 
that  the  time  in  which  notice  of  a  loss  by 
fire  and  consequent  damages  under  an  in- 
surance policy  is  not  germane  to  this  sub- 
ject? We  think  not  Nor  can  it  be  said  that 
statement  of  what  shall  be  deemed  a  waiver 
of  this  notice  is  not  germane  to  the  subject 
If  the  provision  as  to  notice  is  germane,  it 
of  necessity  follows  that  what  may  constitute 
a  waiver  of  that  notice  would  likewise  be 
germane.  The  third  matter  mentioned,  su- 
pra, is  the  "valued  policy"  feature.  For  this 
the  laws  of  Missouri  have  been  condemned 
in  insurance  circles,  and  to  my  mind  unjust- 
ly condemned.  The  most  fruitful  source  of 
incendiarism  is  excessive  insurance.  Such 
incendiary  fines  often  hurt  the  Innocent  and 
honest  citizens.  Anxious  Insurance  agents, 
with  an  eye  single  to  the  commission  coming 
into  their  pockets,  encouraged  large  policies, 
and  the  Innocent  public  were  made  to  suffer. 
Insurance  companies  did  not  sufTer  so  much 
because  they  got  premiums  on  enhanced 
valuations,  and  these  in  a  way  removed  a 
desire  to  restrict  their  agents.  Not  only  so, 
if  losses  occurred,  whether  legitimate  or  Il- 
legitimate, they  only  had  to  pay  the  actual 
value  of  the  honest  losses  and  a  chance  to 
defeat  all  the  dishonest  losses.  The  fault  of 
a  "valued  policy"  law  lies  with  the  agents 
of  the  companies  and  not  in  the  law.  With 
honest,  careful,  painstaking  agents  (represen- 
tatives of  the  companies),  dishonest  losses 
can  be  made  a  thing  of  the  pa^t  in  Missouri. 
But  tMs  Is  by  the  wayside.  Reverting  to 
the  question  in  this  case:  Is  that  matter  one 
which  is  foreign  to  the  title  of  this  act  or 
is  it  one  germane  to  the  subject  in  the  title? 
We  think  it  clearly  germane  and  fully  cover- 
ed by  the  title.  This  contention  of  defendant 
is  therefore  overruled. 

[J]  8.  It  is  urged  further  that  the  body 
of  the  act  speaks  of  "risks  by  fire  or  light- 
ning," whilst  the  title  only  speaks  of  "fire 


insurance,"  and  that  for  that  reason  the  act 
itself  deals  with  a  subject  not  covered  by 
the  title;  We  are  not  impressed  with  this 
view  of  the  matter,  although  this  is  the 
closest  question  In  the  whole  record.  As  a 
court  we  cannot  close  our  eyes  to  what  is 
generally  known,  and  it  is  generally  known 
that  fire  and  lightning  risks  are  usually  cov- 
ered by  the  same  policy.  Not  only  so,  but  a 
great  many  losses  through  lightning  result 
from  fire  which  is  set  to  burning  by  lightning. 
Ordinarily  when  we  speak  of  a  ftre  insurance 
policy  we  mean  one  which  covers  loss  by  both 
fire  and  lightning.  Such  has  been  the  gener- 
al understanding  of  fire  insurance  policies 
for  years,  and  such  has  been  the  general 
understanding  of  "fire  insurance";  1.  e.,  an 
indemnity  against  loss  both  by  actual  flre 
and  by  lightning.  In  my  Judgment  such  Is 
the  eeaao  in  which  the  term  "fire  Insurance" 
Is  used  in  the  title  to  the  act,  and,  if  so,  de- 
fendant's contention  must  fall. 

[<]  4.  There  is,  however,  one  or  more  ques- 
tions in  this  case  which  will  preclude  the 
present  judgment  from  standing.  Whilst  we 
have  held  that  the  term  "flre  insurance"  Is 
broad  enough  to  cover  "lightning  insurance" 
because  of  the  generally  accepted  meaning 
of  the  term,  yet  it  is  not  broad  enough  to 
cover  tornado  or  cyclone  Insurance,  and  it 
has  never  l>een  so  generally  understood  or 
accepted.  This  is  an  action  on  a  tornado 
policy.  The  act  of  1896  and  none  of  the  pro- 
visions thereof  apply  to  this  policy,  and  the 
court  erred  when  it  gave  an  instruction  to 
the  effect  that  the  defendant  could  not  deny 
that  the  building  was  worth  not  less  than 
12,666.86,  because  defendant  had  taken  a 
tornado  risk  thereon  for  $2,000.  In  other 
words,  the  court  erred  in  applying  the  "val- 
ued policy"  law  to  a  tornado  policy  of  In- 
surance. It  is  true  that  as  a  general  classi- 
fication of  Insurance  our  laws  speak  of  "life 
insurance"  and  "insurance  other  than  Itfe," 
but  it  does  not  follow  from  this  that  all 
statutes  on  insurance  other  than  life  apply 
to  each  of  the  many  kinds  of  insurance 
risks.  The  peculiarities  of  the  many  differ- 
ent Idnds  of  risks  make  them  classes  unto 
themselves,  although  they  may  fall  within 
the  very  general  class  of  "insurance  other 
than  life."  Statutes  which  could  be  made 
applicable  to  one  of  sundry  classes  could  not 
be  made  applicable  to  each  and  all  of  them. 
In  such  case  the  law,  if  intended  to  cover  all, 
must  state  so  explicitly  or  by  an  inference  so 
strong  as  to  leave  no  doubt  of  the  legislative 
intent  By  its  terms  this  statute  does  not 
cover  tornado  insurance,  nor  is  there  any 
very  violent  inference  that  it  was  ever  so 
intended.  This  being  a  tornado  policy,  and 
therefore  one  not  within  the  terms  of  our 
valued  policy  law,  the  plaintiff  should  be  put 
upon  his  proof  as  to  tbe  value  of  the  prop- 
erty injured.  We  must  gather  the  legisla- 
tive intent  from  the  whole  act,  as  said  before, 
and  if  in  doubt  we  may  look  to  the  title  as 
an  aid  in  determining  the  legislative  intent 
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Wben  the  whole  act  (of  which  the  "valued 
policy"  law  Is  a  amall  part  and  parcel)  la 
viewed.  It  Is  evident  that  the  Leglslatnre 
only  had  In  mind  Are  Insurance  and  not 
tornado  Insurance.  In  other  words,  no  part 
of  this  act  applies  to  that  class  of  Insurance. 
Upon  the  question  of  notice  and  waiver  of 
notice,  the  parties  will  have  to  be  relegated 
to  the  terms  of  the  policy  Itself  and  to 
general  rules  of  law  rather  than  the  statute 
here  under  consideration. 

For  these  reasons  the  judgment  Is  reversed 
and  the  cause  remanded.  Other  questions  of 
error  need  not  be  discussed,  because  this 
ruling  will  evidently  change  the  whole  trend 
of  a  new  trial  of  the  cause. 

Let  the  Judgment  be  reversed,  and  the 
cause  remanded.  All  concur.  WOODSON, 
P.  J.,  and  LAMM,  J.,  in  separate  opinions. 

LAMM,  J.  As  to  the  fourth  paragpraph 
of  my  learned  Brother  GRAVES'  opinion,  I 
agree  to  it  Whether  the  language  of  the  law- 
maker In  section  7030,  R.  S.  1909,  be  alone 
considered,  or  whether  that  language  be 
broadly  Interpreted  from  the  viewpoint  of 
the  reason  of  the  thing  in  the  light  of  the 
spirit  of  the  statute,  the  Intendment  of  the 
lawmaliier,  and  the  Inherent  nature  of  the 
subject-matter,  either  course  leads  to  the 
same  conclusion,  to  wit,  that  the  section 
does  not  apply  to  wind  insurance.  True, 
both  wind  and  fire  are  Hows  to  men  and 
their  affairs,  yet  fire  Is  not  wind  and  wind  Is 
not  fire.  A  statute  which  the  lawmaker  has 
Industriously  confined  to  "fire  insurance," 
as  here,  may  not  be  construed  to  include 
"cyclone  and  tornado  Insurance"  or  "burglar 
Insurance"  or  "plate  glass  accident  Insur- 
ance." Read  as  closely  as  you  may,  there  is 
not  a  particle  of  internal  evidence  in  that 
section  that  the  eye  of  the  lawmaker  or  his 
solicitude  took  In  the  latter  forms  of  In- 
surance In  drafting  bis  law.  Fire  insurance 
and  wind  insurance  do  not  so  belong  In  one 
class  that  the  mention  of  one  inherently  In- 
cludes the  other.  When  the  lawmaker  In- 
tends to  include  wind  Insurance,  he  has  been 
astute  to  that  end  and  says  so.  See  caption 
to  Oliver  Law,  Laws  of  1911,  p.  267.  Verily 
men  by  accident  or  design  raise  fires,  but, 
however  much  they  raise  this  wind  or  that, 
they  by  neither  raise  the  particular  kind  of 
wind  Insured  against  in  tornado  and  cyclode 
.  risks.  As  the  danger  of  overlnsu  ranee  In 
fraudulently  exciting  fires  that  sweep  away 
the  property  of  the  innocent  and  guilty  alike 
Is  doubtless  one  main  motive  back  of  section 
7030,  It  Is  apparent  that  no  such  danger 
springs  from  cyclones  and  tornadoes  or  any 
other  form  of  vis  major  or  vis  dlvina. 

Having  reached  the  conclusion  that  the 
case  does  not  fall  within  section  7030,  then 
by  that  holding  the  constitutionality  of  that 
section  is  no  longer  held  in  .judgment  In 
this  case.  The  maxims  are:  A  court  has 
nothing  to  do  with  what  Is  not  before  it  A 
court  should  not  judicially  decide  what  Is  not 


judicially  presented.  To  hold  one  way  or 
the  other  on  the  constitutionality  of  a  fire 
insurance  law  In  a  case  where  fire  insurance 
and  a  fire  insurance  policy  are  not  the  sub- 
ject-matter of  litigation  is  to  inadvertently 
step  aside  Into  obiter.  The  decision,  there- 
fore, deoi4e$  nothing.  It  may  illuminate  or 
persuade  (as  It  does),  but  it  cannot  control 
when  the  question  comes  up  in  some  case 
riding  off  on  the  point  Its  only  office  is  to 
mark  time;  It  leads  nowhere;  It  goes  no- 
where. If,  by  ruling  the  statute  constitution- 
al in  part  and  not  constitutional  In  part,  the 
decision  would  come  under  the  doctrine  of 
stare  decisis  or  res  judicata  and  thus  be  a 
precedent  to  be  followed  below  or  above,  I 
would  be  Inclined  to  agree  to  It,  as  now  ad- 
vised; but,  as  It  can  have  no  such  effect,  I 
mark  myself  as  saying  nothing  on  the  ques- 
tion of  constitutionality.  If  the  thing  "were 
done  when  'tis  done,  then  'twere  well  It  were 
done  quickly"  (by  a  side  stroke,  as  my 
Brother  does  It).  But  as  'tis  not  done  when 
'tis  done,  then  were  It  not  well  It  were  not 
done  at  all  till  the  time  Is  ripe  to  so  do  it 
that  It  will  be  done  once  for  all?  "Reserve 
your  fire,"  said  the  Bunker  Hill  ofllcer,  "till 
you  see  the  white  of  their  eyes";  that  Is, 
till  you  have  a  mark  to  shoot  at  in  close 
range.  May  not  judicial  "fire"  profit  by  that 
advice? 

WOODSON,  P.  J.  I  heartily  concur  in  the 
entire  opinion  of  our  learned  Associate,  ex- 
cept as  to  paragraph  No.  2,  to  which  I  dis- 
sent for  the  reason:  That  while  I  fully  con- 
cur In  the  general  doctrine  that  many  things 
may  and  should  be  held  to  be  germane  to 
the  principal  subject  of  the  act  or  bill  In- 
troduced In  the  Legislature  for  passage,  and 
need  not  therefore  be  specially  mentioned 
therein,  yet  1  am  of  the  opinion  that,  when 
the  principal  part  of  the  act  or  bill  is  declar- 
ed unconstitutional,  null,  and  void  for  any  rea- 
son, then  it  Is  self-evident  that  all  germane 
and  Incidental  matters  thereto  are  likewise 
unconstitutional,  null,  and  void. 

Now  what  is  the  principal  subject  of  the 
act  under  consideration?  Answer:  I  think 
It  Is  unquestionably  a  uniform  policy  o/  fire 
insurance;  and  if  that  is  true,  which  I  be- 
lieve cannot  be  successfully  denied,  then  the 
notice  which  the  act  refers  to  must  of  neces- 
sity refer  to  the  notice  provided  for  in  said 
"uniform  policy" ;  and  If  that  policy  Is  void 
because  the  statute  is  unconstitutional,  null, 
and  void,  the  same  as  if  It  had  never  been 
enacted,  then  there  Is  nothing  left  to  which 
the  notice  mentioned  in  the  latter  part  of 
said  section  of  the  statute  could  apply ;  and, 
If  that  is  true,  then  I  am  unable  to  see  how  It 
can  be  logically  contended  that  the  germane 
part  of  a  statute  can  stand  when  the  thing 
to  which  It  Is  germane  Is  dead  or  has  no 
existence.  The  gtirmane  matter  referred  to 
In  such  statutes  may  be  likened  unto  a  satel- 
lite (that  Is,  a  matter  or  person  attached 
to  and  dependent  upon  some  superior  matter 
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or  person),  and,  If  the  superior  matter  or  per- 
son is  destroyed  by  any  means  whatever, 
then  the  satellite  of  necessity  is  destroyed 
also,  for  when  that  relation  between  the 
two  Is  destroyed  by  exterminating  the  for- 
mer, which  giyes  birth  and  existence  to  the 
latter,  then  no  longer  can  the  satellite  exist, 
and  consequently  the  latter  of  necessity  must 
perish  with  the  former.  So  in  the  case  at 
bar.  If  the  "uniform  policy"  is  Invalid,  then 
of  necessity  that  part  of  the  act  regarding 
the  notice  of  loss,  etc.,  and  the  waiver  there- 
of, must  of  necessity  pass  from  the  realms  of 
the  law  with  its  parent  and  supporter. 


WHITBOOTTON  ▼.  ST.  LOUIS  *  H.  KX.  CO. 

(Supreme  Court  of  Missouri.    Division  No.  1. 

May  31,  1918.) 

1.  Attobnet  and  Client  (|  180*)  —  Stato- 

XOBY   LiXNB— ATTOBNETS   ENTITLED. 

Where  no  notice  in  writing  of  a  contract 
between  an  attorney  and  his  client  was  served 
on  the  defendant,  as  provided  by  Rev.  St.  1909, 
f  965,  but  defendant  had  the  notice  implied  by 
the  bringing  of  a  suit  in  which  he  appeared  as 
an  attorney  of  record  under  section  964,  the 
Attorney's  Lien  Act  (Laws  1901,  p.  48)  operat- 
ed in  favor  of  deceased. 

TEd.  Note.— For  other  cases,  see  Attorney  and 
Client.  Cent  Dig.  H  390-392;  Dee.  Dig.  { 
180.»] 

2.  Attobnet  and  Client  (|  172*)  —  Staiu- 

TOBY  Law— CONSTITtJTIONALITT. 

Attorney's  Lien  Act  (Laws  1901,  p.  46)  i 
1,  is  constitutional. 

[E^.  Note. — For  other  cases,  see  Attorney  and 
CUent,  Cent.  Dig.  f  384;   Dec  Dig.  i  172.*] 

3.  Attorney  and  Client  ({  190*)— Statutory 

T  Tip  W— Ti^VTKNT 

The  Attorney's  Lien  Act  (Laws  1901,  p.  46) 
does  not  take  away  from  a  client  the  riftht  of 
making  an  adjustment  and  ^ving  an  acquittance 
subject  to  bis  attorney's  right  to  the  value  of 
his  lien,  and  where,  in  a  case  presenting  a 
complete  settlement  between  the  client  and  de- 
fendant of  the  whole  claim,  the  measure  of  the 
attorney's  recovery  against  the  settling  defend- 
ant is  his  centract  percentage  of  the  com- 
promise sum  actually  received  by  the  litigant, 
and  the  costs  of  the  original  litigation  need  not 
be  taken  from  the  gross  compromise  sum  be- 
fore getting  at  the  attorney's  share. 

[Ed.  Note. — For  other  cases,  see  Attorney  and 
Client,  Cent  Dig.  ||  412^17;  Dec.  Dig.  ( 
190.*] 

Appeal  from  Hannibal  Court  of  Common 
Pleas;  David  Eby,  Judge. 

Action  by  Lily  B.  Whltecotton,  administra- 
trix, against  the  St.  Louis  &  Hannibal  Rail- 
way Company.  Judgment  for  defendant,  and 
plaintiff  appeals,  and  appeal  certified  by  the 
St.  Louis  Court  of  Appeals.  Reversed  and 
remanded. 

Geo.  A.  Mahan  and  A.  R.  Smith,  both  of 
Hannibal,  and  J.  D.  Hostetter,  of  Bowling 
Green,  for  appellant  Whltecotton  &  Wight, 
of  Moberly,  for  respondent 

LAMM,  J.  Plaintiff,  administratrix  of  her 
deceased  husband,   Oeorge  W.  Whltecotton, 


sued  defendant  to  recover  $400  under  the  At- 
torney's Lien  Act 

The  case  is  this :  One  McCune,  a  woman, 
employed  decedent,  an  attorney,  to  collect 
damages  for  personal  injuries  Claimed  to 
have  been  received  by  her  while  a  passenger 
on  one  of  defendant's  trains.  The  terms  of 
the  agreement  were  that  he  bad  full  charge 
of  the  claim  and  of  its  compromise,  prosecu- 
tion, or  settlement  by  suit  or  otherwise,  on  a 
contingent  fee  of  one-half  collected,  and  no 
compromise,  settlement,  or  other  disposition 
was  to  be  made  except  through  his  super- 
vision or  agency  and  by  his  consent  and 
agreement.  Presently,  falling  to  obtain  set- 
tlement out  of  court,  decedent  brought  suit 
for  McCune,  laying  her  damages  at  $6,000. 
After  petition  filed  and  service  of  process, 
McCune  and  defendant  put  their  heads  to- 
gether, and,  without  consulting  decedent  or 
obtaining  any  release  from  him,  settled  the 
claim  and  suit,  dismissing  the  latter  by  stip- 
ulation signed  by  them,  for  the  agreed 
compromise  sum  of  $400.  The  compromise 
settlement  was  a  writing,  reading:  "St  Louis 
&  Hannibal  Railway  Co.,  to  Lula  J.  McCune, 
Hannibal,  Mo.,  Dr.  March  20,  1905.  For  and 
In  consideration  of  the  sum  of  four  himdred 
dollars  ($400.00)  to  me  in  hand  paid  and 
receipt  of  which  is  hereby  acknowledged  this 
20th  day  of  March,  A.  D.  1905,  I,  Lula  J. 
McCune,  release  and  discharge  the  St  Louis 
&  Hannibal  Railway  Company  from  all 
claims  and  damages  which  I  may  have,  or 
may  be  entitled  to  have,  against  the  aforesaid 
railway  company,  for  any  and  all  loss,  dam- 
age or  right  of  action  which  has  resulted  or 
accrued,  or  which  may  hereafter  result  or 
accrue  to  me  by  reason  of  injury  to  myself 
on  March  25,  1903,  at  Center,  Mo.,  while  a 
passenger  on  a  train  of  the  above  railway 
company,  and  for  which  claim  and  injury  I 
now  have  a  suit  against  the  St.  Louis  &  Han- 
nibal Railway  Company  pending  in  the  cir- 
cuit court  of  Ralls  county,  Missouri.  It  is 
further  agreed  that  my  said  suit  shall  be 
dismissed  at  the  next  term  of  said  court, 
and  I  hereby  authorize  the  said  railway  com- 
I>any  to  have  such  entry  of  dismissal  proper- 
ly made.  Correct,  and  when  properly  receipt- 
ed. Bank  of  Hannibal  is  hereby  authorized 
to  pay  and  charge  to  account  of  the  St 
Louis  ft  Hannibal  Ry.  C!o.  Approved. 
[Signed]  J.  M.  Worland,  Auditor.  Paid  out  of 
auditor's  funds.  Signature  of  Claimant: 
[Signed]  Lula  J.  McCune." 

[I]  No  notice  in  writing  of  the  McCnne- 
Whltecotton  contract  was  served  on  defend- 
ant at  any  time  as  provided  by  R.  S.  1909,  | 
965.  Bat  defendant  did  have  the  notice  Im- 
plied by  the  bringing  of  the  suit  and  service 
of  summons;  decedent  appearing  as  attorney 
of  record,  under  section  964. 

(Note:  It  is  not  contended,  nor  could  it  be 
under  such  circumstances,  that  the  Attorney's 
Lien    Act   was   not   operative  in   favor  of 
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decedent    Taylor  v.  Tramdt  Co.,  infra,  198 
Mo.  716,  97  S.  W.  IBS.) 

Defendant,  by  answer  and  Instructions  In 
the  instant  case,  challenged  the  constitution- 
ality of  the  Attorney's  Lien  Act  in  a  bristling 
array  of  particulars.  So,  In  one  refused  in- 
struction it  aslced  the  court  to  declare  the 
law  as  follows:  "The  court  declares  the  law 
to  be  that,  under  the  pleadings  and  agreed 
statement  of  facts,  plaintiff  is  not  entitled 
to  recover  an  amount  in  excess  of  |200." 

The  cause  was  tried  on  an  agreed  state- 
ment of  facts,  the  substance  of  which  (except 
as  to  a  provision  relating  to  the  payment  of 
costs  In  the  original  suit,  of  which  more 
presently)  we  have  given.  The  court  sitting 
as  a  Jury,  fbnnd  for  plaintiff  in  the  sum  of 
$400  and  rendered  Judgment  therefor;  that 
is,  the  court  indulged  the  theory  that  in  fact 
the  true  compromise  sum  was  $800,  and  that 
defendant  had  paid  over  to  McGune  her  $400 
and  held  back  decedent's  half.  On  due 
steps  taken,  defendant  appealed.  Thereat  the 
trial  court  ordered  the  appeal  sent  to  the  St 
Louis  Court  of  Appeals.  That  court  on  mo- 
tion transferred  it  here.    And  here  it  is. 

The  foregoing  is  sufiSdent  statement  for 
appellate  purposes. 

12]  I.  The  constitutionality  of  the  Attor- 
ney's Lien  Act  on  grounds  presented  nisi 
(which  for  brevity  we  omit)  is  not  a  new  or 
an  open  question;  contra,  it  has  passed  into 
the  realm  of  a  thing  adjudged.  O'Connor  v. 
Transit  Co.,  198  Mo.  622,  97  S.  W.  150,  116 
Am.  St  Rep.  495,  8  Ann.  Cas.  703 ;  Taylor  v. 
Transit  Co.,  198  Mo.  715,  97  S.  W.  156;  Wait 
T.  Railroad,  204  Mo.  491,  103  S.  W.  60;  Tay- 
lor V.  Railway  Co.,  207  Mo.  495, 105  S.  W.  740. 
Indeed,  appellant's  counsel  frankly  concede  in 
substance  that  like  the  bumblebee,  their  de- 
fense on  constitutional  phases  was  biggest 
when  first  hatched;  that,  to  change  the  meta- 
phor, the  life  is  out  of  their  constitutional 
points.  Accordingly  in  their  last  briefs,  they 
no  longer  ask  us  to  reopen  those  foreclosed 
questions,  but  impliedly  agree  that  the  maxim ; 
stare  decisis  applies.  Accordingly,  we  pass 
those  questions  by. 

Tbia  disposition  of  them  would  put  a 
question  mark  on  our  Jurisdiction,  if  it  were 
not  that  appellant  seems  to  Justify  Jurisdic- 
tion (and  respondent  seems  silently  to  agree 
thereto)  on  the  ground  that  the  Interpreta- 
tion of  the  Attorney's  Lien  Act,  from  certain 
constitutional  angles,  remained  somewhat 
open  at  the  time  of  the  appeal.  In  that  view 
of  it  and  because  the  St  Louis  Court  of 
Appeals  certified  the  case  to  this  court  for 
that.  In  its  opinion,  constitutional  questions 
were  In  it  we  retain  Jurisdiction — whether 
ex  gratia  or  ex  debito  Justltite,  we  say  not 

[3]  II.  We  bold  that  defendant's  instruc- 
tion limiting  recovery  to  not  more  than  $200 
should  have  been  given ;  hence  the  Judgment 
for  $4(X)  must  be  reversed,  because : 

To  avoid  an  improper  interference  with 
freedom  of  contact  it  has  been  uniformly 


held  that  the  Attorney's  Lien  Act  does  not 
take  away  from  a  client  the  right  of  making 
an  adjustment  and  giving  an  acquittance, 
subject  to  his  attorney's  right  to  the  value  of 
his  lien.  A  litigant  under  that  act  may  still, 
as  before,  heed  the  scriptural  admonition. 
Agree  with  thine  adversary  quickly  whilst 
thou  art  In  the  way  with  him,  and  thus  by 
compromise  avoid  or  discount  certain  un- 
cerfaMtiea  (and  other  ills)  of  litigation.  Not 
only  does  every  scheme  of  law  in  every  re- 
fined nation  favor  setUements  of  disputes, 
but  the  very  adages  of  the  fireside  run  on  all 
fours,  to  wit  (for  example):  A  lean  compro- 
mise is  better  than  a  fat  lawsuit  Fond  of 
lawsuits,  llttie  wealth;  fond  of  doctors,  lltUe 
health.  He  who  is  fond  of  maintaining  an 
action  will  soon  be  without  means  of  main- 
taining himself.  So,  I  remember  to  have 
read  somewhere  in  an  idle  moment  that  old 
PlautUB  said:  littie  do  you  know  what  a 
gloriously  uncertain  thing  the  law  Is.  And 
again:  Ton  little  know  what  a  ticklish,  thing 
it  is  to  go  to  law. 

But  (and  much  closer  home)  the  act  merely 
protects  the  nonconsenting  attorney  against 
ultimate  loss  by  the  deforcement  through 
such  settlement  of  his  statutory  lien  (his  se- 
curity, or  right  in  the  cause  of  action)  to  the 
extent  of  the  value  thereof.  Taylor  v.  Trans- 
It  Co.,  198  Mo.  loc.  dt  730,  97  S.  W.  156,  and 
cases  supra. 

Courts,  however  astute  and  liberal  in  al- 
lowing remedies  and  in  enforcing  the  act  to 
its  full  intendment  to  i^oldance  of  mischiefs 
it  was  intended  to  prevent  have  been  con- 
strained to  rule  that,  present  a  settlement 
prior  to  final  Judgment  (which  is  not  affirma- 
tively shown  by  the  proofs  to  be  covinously 
Intended  as  a  fraud  on  the  attorney),  which 
setUement  covers  and  disposes  of  the  liti- 
gant's whole  claim  or  cause  of  action  (and 
which  does  not  show  that  the  client  had  only 
settled  and  received  his  own  part  of  the 
claim,  leaving  the  attorney's  part  back,  but- 
toned up  In  the  unfriendly  pockets  of  de- 
fendant)— we  say,  absent  a  showing  of  such 
particular  kind  of  fraud  or  partial  setUe- 
ment, as  here,  and  present  a  complete  and 
undisturbed  setUement  between  the  client 
and  his  adversary  of  the  whole  claim,  as 
here,  then  the  measure  of  the  attorney's 
recovery  against  the  setUing  defendant  Is  the 
attorney's  contractual  percentage  of  the 
compromise  sum  actually  received  by  the 
litigant  (no  more  and  no  less).  Hurr  v.  Rail- 
way Co.,  141  Mo.  App.  217,  124  S.  W.'  1057; 
Stephens  v.  Railway  O).,  157  Mo.  App.  656, 
138  S.  W.  904;  Curtis  y.  Railway  Co., 
125  Mo.  App.  369,  102  S.  W.  62;  Walt  v. 
Railroad,  204  Mo.  491,  108  S.  W.  60;  Boyd 
V.  MercantUe  Co.,  135  Mo.  App.  lU.  116  S. 
W.  1052. 

On  re-examination,  we  find  the  reasoning 
of  those  cases  to  be  satisfactory.  The  rule 
laid  down  works  out  pracUcal  Justice,  and 
but  follows  cases  in  New  York  from  whence 
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tn  great  part  we  borrowed  the  act  Morton 
V.  Forsee  (not  yet  officially  reported)  165  S. 
W.  765. 

On  the  authority  of  the  cases  cited,  supra, 
this  judgment  must  be  reversed,  and  the 
cause  remanded,  with  directions  to  the  lower 
court  to  enter  judgment  for  plaintiff  In  the 
sum  of  1200. 

We  see  uo  substance  In  appellant's  conten- 
tion that  there  should  be  first  taken  from  the 
gross  compromise  sum  of  $400  the  costs  of 
the  original  litigation  before  getting  at  the 
attorney's  share  by  dividing  by  two.  Should 
the  value  of  the  attorney's  lien  take  color 
or  be  in  aught  abated  because  of  the  after 
utes  his  client  put  her  money  to?  If  so, 
wherefore?  Or  because  the  settling  defend- 
ant paid  costs?  That  would  be  a  novelty  of 
small  value  In  administering  the  law.  Be- 
sides, that  decedent  and  McCune  did  not  so 
agree.  Non  hsec  in  fcedera  venl.  Indeed, 
defendant's  learned  counsel  had  little  faith  in 
that  theory  when  they  asked  the  quoted  in- 
struction. Their  theory  then  apparently  was 
that  their  client  owed  decedent  50  per  cent,  of 
the  $400  paid  McCune,  if  anything. 

Let  the  judgment  be  reversed,  and  the 
cause  remanded  to  be  disposed  of  as  directed 
above    It  Is  so  ordered.    All  concur. 


STATE  V.  CONCELIA. 

(Supreme  C!ourt  of  Missouri,  Division  No.  2. 
May  20,  1913.) 

1.  CTannNAL  Law  (|  552*)— Cibcuustantiai. 
BvinENCE— Sufficiency. 

To  justify  a  conviction  of  crime  on  cir- 
cumstantial evidence,  the  corpus  delicti  and  ac- 
cused's guilty  agency  must  be  established,  and 
the  quantum  of  evidence  sufficient  to  mert  the 
rule  that  the  circumstances  must  be  consistent 
with  each  other  and  with  the  hypothesis  of 
guilt  differs  in  different  cases. 

[Ed.  Note. — For  other  coses,  see  Criminal 
Law.  Cent  Dig.  U  1257,  1259-1262 ;  Dec.  Dig. 
i  552.*] 

2.  Chiuinai,   Law    (|    552*)— Evidence— An- 

KISSIONS. 

Accused's  evasions,  denials,  contradictions, 
and  falsities  may  be  considered  as  links  in  the 
chain  of  circumstantial  evidence  showing  bis 
guilt  of  murder. 

[Bd.  Note.— For  other  cases,  see  Criminal 
I^w,  Cent  Dig.  ff  1257,  125»-n262 ;  Dec. 
Dig.  i  552.*] 

3.  HoMicinE  (J  7*)- Motive— Nbcbssity. 

Where  accused's  agency  or  participation 
in  a  murder  is  otherwise  sufficiently  established, 
want  of  motive  is  immaterial,  but  where  evi- 
dence of  guilt  is  circumstantial,  motive  may  be 
essential  to  support  a  conviction. 

(Ed..  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  {  12 ;    Dec.  Dig.  {  7.*] 

4.  Crimtnal  Law  {{  1159*)— EvinENCB— Vke- 
DicT— Conclusiveness. 

The  Supreme  Court  will  not  disturb  a  ver- 
dict on  the  ground  of  the  insufficiency  of  the 
evidence,  unless  there  is  a  total  failure  of  evi- 
dence, or  the  evidence  is  so  weak  that  the  nec- 


essary inference  is  that  the  verdict  is  the  result 
of  passion,  prejudice,  or  partiality. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  3074-3083;  Dec.  Dig.  i 
1159.*] 

5.  HoinciDE  ({  234*)— MuBDEB  in  the  Sec- 
ond  Degree— Evidence. 

EMdence  held  to  support  a  conviction  of 
murder  in  the  second  degree. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  H  482^98 ;    Dec.  Dig.  {  234.*] 

6.  Cbiminai,    Law    (f    561*)  —  "Beabohable 
Doubt." 

"Keasonable  doubt"  is  a  substantial  doubt 
such  as  an  honest,  fair,  and  intelligent  juror, 
dominated  by  a  desire  to  see  the  truth,  may 
with  reason  entertain  from  a  consideration  of 
ail  the  evidence  in  the  case. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i  1267 ;   Dec.  Dig.  i  561.* 

For  other  definitions,  see  Words  and  Plirases, 
voL  7,  pp.  5958-5972 ;   vol.  8,  p.  7779.] 

Appeal  from  Criminal  Court,  Jackson 
County ;  Balpb  L.  lAtsbaw,  Judge. 

Joe  Concella  was  convicted  of  murder  in 
the  second  degree,  and  be  appeals.    Affirmed. 

Defendant  was  diarged  by  information,  in 
the  criminal  court  of  Jaclcson  county,  with 
murder  in  the  first  degree,  for  that  as  it  is 
charged,  he  had  killed  an  unknown  man, 
designated  in  the  Information  as  John  Doe. 
The  jury  having  found  him  guilty  of  murder 
in  the  second  degree,  and  Iiaving  assessed  bis 
punishment  at  imprisonment  in  the  peniten- 
tiary for  20  years,  he  prosecutes  this  appeal. 

The  facts  in  this  case  are  few  and  simple, 
and  upon  the  facts  alone  the  case  must  stand 
or  fau.  On  the  night  of  March  23,  1912,  at 
Kansas  City,  there  was  a  snow  of  great 
depth,  varying  In  that  behalf,  as  the  wit- 
nesses aver,  from  18  to  24  Inches.  On  the 
morning  following,  at  an  early  hour,  an  nn- 
known  man  was  found  dead  on  the  sidewalk 
in  front  of  542  Campbell  street;  this  point 
being  near  Missouri  avenue,  on  which  avenue 
certain  flats,  which  play  an  important  part 
in  ttiis  tragedy,  were  located.  An  examina- 
tion of  the  body  revealed  three  wounds,  two 
of  which  were  in  their  nature  mortaL  One 
of  these  wounds  was  on  bis  left  side,  seem- 
ingly from  the  cut  of  a  large,  sharp  knife, 
which  penetrated  the  lung  and  produced  a 
hemorrhage,  from  which,  evidently,  the  man 
had  died.  One  of  the  gunshot  wounds  was 
In  the  face  of  the  unknown  man,  evidently 
penetrating  the  brain,  and  was  in  Itself  alone 
sufficient  to  cause  death.  Deceased  was 
dressed  roughly;  his  coat  was  of  heavy  duck 
or  canvas,  fleece-lined  with .  sheepskin ;  be 
wore  felt  boots,  over  which  heavy  rubber 
overshoes  were  drawn.  His  pantaloon  pock- 
ets were  turned  inside  out  and  no  money  or 
evidences  of  Identity  were  found  on  him. 
His  condition  indicated  ttiat  the  motive  for 
his  killing  was  robbery.  The  flnfUng  of  the 
unknown,  the  manner  of  his  death,  and  the 
inability,  which  still  persists,  to  Identify  him. 
constituted  a  mystery,  which  induced  much 
comment  in  the  papers  of  Kansas  City  for 
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a  nnmber  of  days.  Tbe  police  Investigated, 
but  for  more  than  a  week  were  unable  to 
obtain  any  information  of  the  man  or  of  the 
manner  of  his  death.  About  the  5th  of  April 
they  were  informed  that  the  deceased,  in 
company  with  defendant,  who  was  locally 
known  as  "St  Lonis  Joe,"  at  abont  1  o'clock 
on  the  night  of  the  homicide,  had  visited  a 
bouse  of  prostltntlon  kept  by  one  Toll  Ar- 
nold, that  deceased  and  defendant  came  to 
this  house  abont  1  o'clock  on  the  morning  of 
March  24th,  and  that  they  remained  therein 
about  an  hour,  leaving  the  bouse  together  at 
abont  2  o'clock.  While  in  this  bouse,  de- 
ceased was  entertained  on  two  different  oc- 
casions by  two  different  inmates  of  the  place. 
He  had  bought  some  beer,  and  spent  20  cents 
in  a  music  box  or  piano,  spending  there  all 
together  some  13.20.  During  the  whole  of 
this  time  defendant  remained  in  the  parlor 
or  reception  room,  but  was  not  entertained 
by  any  of  the  inmates,  and  spent  no  money. 
While  in  the  house  deceased  made  inquiry  as 
to  where  he  could  obtain  a  bed.  He  was 
offered  accommodations  at  this  house,  but, 
deeming  tbe  price  quoted  exorbitant,  he  ask- 
ed the  keeper  of  the  house  where  he  could 
find  a  cheap  bed,  and  was,  among  other  plac- 
es, directed  by  her  to  a  certain  livery  stable, 
where  some  Italians  were  rooming.  lAter, 
in  this  house,  be  exhibited  a  pocketbook,  in 
which,  in  addition  to  tbe  silver  money  with 
which  he  paid  his  reckoning,  there  was  cer- 
tain paper  money,  tbe  amount  of  which  Is 
not  disclosed.  The  evidence  does  not  definite- 
ly show  that  defendant  saw  this  money, 
though  the  pocketbook  which  contained  it 
was  exhibited  and  opened  in  the  room  in 
which  defendant  sat  at  the  time.  While  in 
the  bouse  deceased  made  some  inquiry  as  to 
the  whereabouts  of  one  Jack  Murphy,  against 
wbom  he  made  threats,  and  who,  he  said, 
was  entertaining  Illicit  relations  with  the 
wife  of  deceased  and  having  her  come  to 
Kansas  City  to  visit  him,  the  said  Murphy. 
Deceased  was  Informed  that  Murphy  had 
been,  up  to  a  month  before,  in  the  saloon 
business  on  Fifth  and  Grand  avenue,  but 
that  be  had  quit  this  business,  and  his 
whereabouts  were  at  the  time  of  the  inquiry 
unknown.  So  far  as  the  record  before  us 
shows  the  whereabouts  of  Murphy  continues 
to  rest  in  darkness. 

Upon  the  information  set  out  above  reach- 
ing tbe  police  they  began  a  search  for  de- 
fendant, whom  they  had  considerable  difficul- 
ty in  locating,  for  the  reason  that  his  real 
name  was  not  known  to  them,  they  being  ad- 
vised only  of  tbe  name  of  "St  Louis  Joe," 
by  which  he  was  known  to  the  keeper  of  the 
bawdyhouse.  Later  he  was  found,  and  upon 
being  questioned  as  to  his  whereabouts  on 
the  night  of  the  homicide,  told  the  police  tbat 
he  had  gone  to  bed  early  on  that  night;  that 
lie  slept  over  on  Holmes  street  at  the  North- 
em  Hotel.  Defendant  further  denied  that  be 
had  ever  seen  the  dead  man,  or  any  man 


dressed  as  the  dead  man  was  described  to 
him  as  being  dressed,  and  further  denied 
that  he  had  ever  been  with  deceased.  Later 
in  the  examination  by  the  police  of  defend- 
ant on  being  confronted  with  the  statements 
of  the  inmates  and  keeper,  he  admitted  that 
he  had  been  with  deceased  at  tbe  house  of 
Toll  Arnold,  but  he  stated  that  upon  leaving 
this  house  he  had  directed  tbe  deceased  to 
a  hotel,  and  had  left  him  abont  the  corner 
of  Fifth  and  Grand  avenue,  going  himself 
Immediately  to  the  Northern  Hotel,  where 
be  went  to  bed. 

The  testimony,  which  is  at  no  point  as 
clear  as  it  might  be,  and,  as  it  seems  to  ns, 
as  clear  as  It  might  have  been  made,  tends  to 
show  that  defendant  at  the  time  of  the  hom- 
icide was  living  with  his  cousin  at  825  Mis- 
souri avenue,  in  one  of  a  row  of  flats  located 
on  this  street  These  flats  are  some  elgbt 
blocks  from  the  bawdyhouse,  which  deceas- 
ed and  defendant  admittedly  visited.  Tbe 
first  one  of  the  flats  in  question,  which  is 
No.  815  Missouri  avenue,  corners  on  the  al- 
ley ;  at  this  comer  and  in  the  opening  of  this 
alley,  a  large  amount  of  blood  was  discover- 
ed on  the  snow,  and  there  was  evidence  of  a 
scuffle.  Thence  this  blood  trail  led  south 
along  the  sidewalks  and  close  to  the  walls 
of  the  row  of  flats,  in  one  of  which  defend- 
ant lived,  through  the  hallway  between  827 
and  829,  out  tbe  back  way,  and  down  the 
sidewalk  to  Campbell  street,  where  deceased 
was  found  murdered.  The  trend  of  the  tes- 
timony indicates  tbat  deceased  was  killed 
about  3  o'clock  on  the  morning  of  March 
24th,  since  a  Mrs.  Phemlster,  who  was  a  wit- 
ness in  the  case,  says  that  about  the  hour 
mentioned  she  heard  two  muffled  pistol  shots 
somewhere  out  In  front,  and  that  she,  a 
moment  afterward,  heard  some  one  running 
through  the  passageway  between  flat  827  and 
829.  The  runner,  from  ttie  sound  of  the  foot- 
falls, seemed  to  have  on  robber  overshoes, 
and  was  screaming,  "Help!"  "Murder!"  and 
calling  the  police. 

Upon  the  trial  defendant  who  testified 
for  himself,  says  that  he  first  saw  defend- 
ant about  1  o'clock  Saturday  morning;  tbat 
he  met  him  accidentally  on  the  street,  and 
was  asked  by  deceased  to  direct  him  to  a 
house  of  prostitution,  and  thereafter  he  went 
with  the  deceased  to  the  bouse  of  Toll  Ar- 
nold, and  for  this  service  the  deceased  paid 
him  50  cents.  Defendant's  statements  as  to 
the  occurrences  In  this  house  differ  in  no 
material  re^>ect  from  what  has  already  been 
set  out  Upon  leaving  the  house  at  about 
the  hour  of  2  o'clock,  defendant  says  that  be 
was  asked  by  the  women  to  show  deceased 
a  rooming  house;  that  he  started  with  him 
for  this  purpose ;  that  deceased  expressed  a 
desire  to  find  one  Jack  Murphy,  whom  de- 
ceased had  accused  of  running  away  with  his 
wife.  Defendant  says  that  he  endeavored 
to  dissuade  blm  from  seeking  Murphy  that 
night  and  that  be  thereui>ou  pointed  out  to 
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him  a  rooming  house,  left  blm,  and  went  to 
the  De  Moore  Hotel  and  went  to  bed. 

In  the  signed  statement  made  by  defend- 
ant he  had  at  first  denied  any  knowledge 
whatever  of  deceased,  and  stated  that  he  had 
slept  on  the  night  of  the  murder  at  the 
Northern  Hotel ;  In  his  testimony  upon  the 
trial  he  says  he  slept  that  night  at  the  De 
Moore  Hotel.  Upon  investigation  later  made, 
it  was  found  that  he  had  not  been  at  the 
Northern  Hotel,  and  upon  the  trial  It  was 
not  shown  that  he  had  been  at  the  De  Moore 
Hotel.  His  name  was  not  on  the  register, 
though  guests  were  required  to  register,  nor 
did  the  keeper  of  this  hotel  remember  of  his 
having  been  there.  There  was  no  evidence 
worthy  of  the  name  as  to  his  presence  at  the 
De  Moore  Hotel  on  the  night  in  question. 

Though  the  prosecution  was  for  murder  in 
the  first  degree,  and  the  Jury  were  Instructed 
that  they  might  find  him  guilty  of  this  grade 
of  offense,  they  did  not  see  fit  to  do  so,  but 
found  Iilm  guilty  of  murder  in  the  second 
degree,  and  fixed  his  punishment  at  20  years' 
imprisonment  in  the  penitentiary. 

James  Falrweather,  of  Kansas  City,  for 
appellant  John  T.  Barker,  Atty.  Gen.,  and 
Wm.  M.  Fitch,  Asst.  Atty.  Gen.,  for  the  State. 

FARIS,  J.  (after  stating  the  facts  as 
above).  A  number  of  questions  are  raised  In 
the  motion  for  a  new  trial  and  In  the  brief 
filed  here,  touching  all  of  which  we  have 
carefully  examined  the  record.  The  cliief 
point  of  contention,  and  the  serious  one  in 
the  case,  is  whether  there  was  sufficient  tes- 
timony to  go  to  the  Jury.  The  motion  for  a 
new  trial,  it  Is  true.  Is  In  the  usual  form, 
and,  without  any  basis  being  furnished 
therefor  by  the  record,  attacks  alleged  er- 
rors of  the  court  in  erroneously  instructing 
the  Jury,  and  in  the  failure  of  the  court  to 
instruct  the  Jury  upon  all  the  law  in  the 
case,  and  in  the  admission  of  Incompetent, 
irrelevant  testimony  on  the  part  of  the  state. 
We  have  carefully  combed  the  record  to  as- 
certain what,  if  any,  of  these  objections 
are  founded  in  fact  upon  the  record.  Much 
latitude  was  taken  by  the  prosecuting  attor- 
ney in  eliciting  testimony,  but  these  excur- 
sions Into  the  realms  of  Inadmissible  evi- 
dence were  all  made  without  objection  or 
exception  on  defendant's  part  When  objec- 
tions were  made  by  defendant  they  were  uni- 
formly sustained  by  the  court,  and  many 
times  the  court  himself  called  defendant's 
attention  to  inadmissible  testimony  and  in- 
vited objection,  and,  whenever  the  invitation 
was  accepted,  sustained  the  same. 

We  have  carefully  examined  the  instruc- 
tions given  by  the  learned  trial  Judge,  and 
are  convinced  that  these  instructions  were 
well  and  carefully  drawn  and  safeguarded 
at  every  point  the  rights  of  defendant  The 
Instructions  given  by  the  court  on  the  nature 
and  quantum  of  circumstantial  evidence  were 
full  and  fair,  and  are  all  that  the  defendant 


is,  under  the  law,  allowed;  and,  If  a  techni- 
cal objection  can  be  urged  against  them,  It 
might  well  be  that  they  go  further  tn  cau- 
tionary limitations  than  defendant  was  en- 
titled to  have  them  go.  The  chief  conten- 
tion, and  the  serious  question,  is  as  to  the 
sufficiency  of  the  evidence  to  sustain  the 
conviction.  Upon  this  contention  and  ques- 
tion the  defendant  In  his  motion  for  a  new 
trial  has  rung  all  of  the  ctianges.  It  is  the 
only  point  that  he  urges  in  his  brief.  Shall 
we  reverse  this  case  for  lack  of  testlmouy 
to  support  the  charge? 

[1,  2]  It  is  well  setUed  in  all  Jurisdictions 
that  convictions  for  crime  may  be  liad  upon 
clrcumstautdal  evidence.  To  Justify  such 
conviction,  two  things  are  required,  first,  the 
corpus  delicti,  and,  second,  the  defendant's 
guilty  agency  in  the  crime  State  v.  Dick- 
son, 78  Mo.  447;  State  v.  Francis,  199  Mo. 
671,  98  S.  W.  11.  That  the  unknown  man 
was  murdered  there  Is  no  doubt  from  the 
physical  facts;  there  is  not  even  a  sugges- 
tion of  soicide.  The  direct  and  positive  facts, 
coupled  with  the  physical  facts  eked  oat  by 
the  circumstances  of  the  case,  show  a  mur- 
der, and  not  a  suicide,  beydnd  cavil  or  doubt 
But  the  defendant's  guilty  agency  In  the 
crime  Is  the  serious  and  troublesome  question 
in  the  case.  His  own  evasions,  denials,  con- 
tradictions and  falsities  are  the  most  damn- 
ing indications  of  his  guilt.  Fuller  v.  State, 
109  Ga.  809,  35  S.  E.  298 ;  People  v.  Conroy, 
97  N.  Y.  62;  Cathcart  v.  Com.,  37  Pa.  108; 
Baines  v.  State,  43  Tex.  Cr.  R.  490,  66  S. 
W.  847 ;  People  v.  Durrant,  116  Cal.  179,  48 
Pac.  75;  State  v.  Howard,  118  Mo.  127,  24 
S.  W.  41.  Though  great  hue  and  cry  is 
raised  as  to  the  finding  of  this  murdered 
man;  though  the  papers  seem  to  have  been 
full  of  this  mystery  for  many  days ;  though 
the  man  was  either  shot  or  stabbed  at  the 
comer  of  the  flats  in  one  of  which  defend- 
ant lived  with  his  cousin;  though  after  be- 
ing wounded,  inferentlally  unto  death,  he 
ran,  as  the  blood  trails  show,  through  the 
hallway  of  the  adjoining  flat  to  that  occu- 
pied usually  by  the  defendant;  though  he 
fell  and  died  within  a  short  distance  of  de- 
fendant's abode;  and  though  defendant  had 
been  with  him  at  a  house  of  prostitution  un- 
til a  short  time  prior  to  his  death — ^the  de- 
fendant, throughout  all  the  excitement  of 
hue  and  cry  stands  silent  When  the  defend- 
ant is  arrested  he  makes  many  false  state- 
ments as  to  his  whereabouts  on  the  night  of 
the  murder;  he  denies  being  with  deceased, 
and  he  denies  ever  having  seen  deceased  un- 
til confronted  by  the  women  of  the  bawdy- 
house.  Defendant  avers  that  he  was  at  the 
Northern  Hotel;  that  he  went  to  bed  there 
at  9  o'clock,  but  later  contradicts  himself 
again  and  admits  his  presence  at  the  bawdy- 
house  with  the  dead  man.  Defendant  swears 
at  the  trial  that  he  left  the  luiwdyhouse  with 
deceased  about  2  o'clock;  that  he  parted 
from  him  after  showing  him  a  rooming 
house;  went  liimself  to  the  De  Moore  Hotel 
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and  went  to  bed.  Upon  the  trial  no  proof 
In  corroboration  of  his  having  slept  at  the 
De  Moore  Hotel  is  elicited.  His  signed  state- 
ment says  that  be  stayed  at  the  Northern 
Hotel,  but  an  investigation  shows  this  to  be 
false,  and  his  own  testimony  upon  the  trial 
is  that  he  was  at  the  De  Moore  Hotel,  which 
latter  statement  Is  either  shown  to  be  false 
or  not  shown  to  be  true,  though  an  effort 
in  that  behalf  Is  made. 

A  survey  of  the  uncontradicted  facts  and 
of  the  chronology  of  the  tragedy  brings  the 
presence  of  defendant  dangerously  near  the 
scene  of  the  killing  at  the  precise  moment 
the  same  occurred.  Defendant  left  the  bawdy- 
bouse  with  deceased  at  a  time  indefinite- 
ly stated  by  the  witnesses  as  "about  2 
o'clock";  at  "about  S  o'clock"  thereafter,  at 
a  point  eight  blocks  away,  the  street  cars 
being  stopped  and  the  sidewalks  being  im- 
peded with  some  two  or  three  feet  of  snow, 
two  pistol  shots  are  heard,  either  on  Mis- 
souri avenue  or  Campbell  street;  a  person  is 
heard  traversing  the  passageway  of  829  Mis- 
souri avenue,  crying,  "Murder!"  and  a  trail 
of  blood  through  the  snow,  from  the  point 
of  the  initial  scuffle  down  the  street,  through 
the  hall  of  the  flat,  and  out  on  Campbell 
street,  where  the  dead  man  Is  found,  point 
unmistakably  to  the  Identity  of  the  latter 
with  the  pistol  shots,  the  scuffle,  and  the 
blood  trail.  There  was  testimony  which 
the  Jury  had  the  right  to  believe,  tliat  de- 
fendant at  the  time  of  the  homicide  was  liv- 
ing with  his  cousin  in  one  of  these  flats, 
not  many  feet  from  where  deceased  was  shot 
and  stabbed,  and  almost  adjoining  the  hall- 
way through  which  deceased  ran.  The  Jury 
may  well  have  found  that  defendant  did 
room  at  this  flat.  If  they  did  so  find,  then 
so  far  as  we  are  concerned  with  the  law  of 
this  appeal,  we  must  also  find  defendant  did 
live  at  this  place.  Absent  the  defendant's 
many  contradictory  false  and  misleading 
statements,  which  we  note  above,  and  pre- 
sent an  initial  admission  when  first  arrested 
of  his  knowledge  of  deceased,  and  of  his  hav- 
ing been  with  him,  we  should  say  without 
any  hesitation  that  there  is  no  sufficient 
proof  to  go  to  the  Jury.  But  that  these  things 
constitute  elements  or  links  In  the  chain  of 
drcamstantlal  evidence  all  courts  and  all  of 
the  text-writers  agree.  If  the  accused,  when 
search  is  being  made,  attempt  to  direct  sus- 
picion from  himself  (Commonwealth  v.  Web- 
ster, 6  Gush.  [Mass.]  295,  52  Am.  Dec.  711); 
if  he  make  false  statements  as  to  his  where- 
abouts; if  he  deny  at  first,  and  afterward 
admit  incriminating  tacts,  elements,  or  cir- 
cumstances— all  these  things,  with  many  oth- 
ers not  here  present  and  not  necessary  to  set 
down,  have  been  held  to  be  circumstances 
from  which  guUt  may  be  deduced.  State  v. 
Hudson,  110  Iowa,  663,  80  N.  W.  232;  People 
V.  Conroy,  supra. 

[3]  The  courts  have  said  that  one  of  the 
usual  indicia  of  guilt  Is  the  failure  of  the 


accused  to  account  for  himself  at  the  time 
of  the  crime.  State  v.  Crabtree,  170  Mo.  loc. 
clt  656,  71  S.  W.  127.  Here  defendant  Is 
shown  to  have  been  in  the  company  of  the 
dead  man  but  a  few  minutes  before  his 
death,  and  though  upon  the  trial  he  tells  his 
whereabouts  fully,  he  Is  not  corroborated 
In  any  wise,  but  Is  contradicted  by  such  evi- 
dence as  Is  offered  and  by  his  own  prior 
statements.  Some  evidence  of  motive  is  ap- 
parent from  the  record.  Deceased  had  mon- 
ey on  his  person  as  late  as  2  o'clock;  he  Is 
found  robbed  and  dead  at  6:35  o'clock.  De- 
fendant was  In  the  same  room  with  deceased 
when  the  latter  exhibited  his  pocketbook,  in 
which  there  was  paper  money.  There  Is  no 
proof  directly  showing  that  deceased  saw 
this  money,  nor  is  there  proof  that  he  did  not 
see  It  No  fact  preventing  his  seeing  the 
money  is  shown  by  the  record.  He  saw  de- 
ceased spend,  as  he  admits,  four  or  five  dol- 
lars; deceased  had  given  him  60  cents  to 
show  him  a  bawdyhouse  and  made  Inquiry 
of  him  as  to  a  rooming  house.  In  a  case  like 
this  the  matter  of  motive  is  necessarily  of 
paramount  importance.  When  a  defendant's 
agency  or  participation  In  a  crime  Is  other- 
wise sufficiently  established,  lack  of  motive 
is  of  no  great  moment  State  v.  David,  131 
Mo.  397,  33  S.  W.  28 ;  State  v.  Crabtree,  170 
Mo.  661,  71  S.  W.  127.  But  when  the  facts 
exist  in  a  case  as  they  occur  here,  If  there  Is 
no  motive  shown,  no  guilt  can,  with  any  suffi- 
cient legal  certainty,  be  attributed  to  defend- 
ant With  almost  absolute  certainty  it  may 
be  said  that  the  unknown  man  In  the  case 
was  killed  for  the  purpose  of  robbery.  The 
facts  also,  when  fully  considered,  lead  to  the 
legitimate  and  reasonable  inference  that  de- 
fendant was  with  deceased  almost  up  to  the 
time  at  which  other  evidence  in  the  case 
shows  him  to  have  been  murdered.  From 
the  very  nature  of  things  the  quantum  of  cir- 
cumstantial evidence  which  suffices  to  meet 
the  requirements  of  the  rule  that  the  circum- 
stances proved  must  be  consistent  with  each 
other  and  with  the  hypothesis  that  the  ac- 
cused is  guilty,  and  so  inconsistent  with  any 
reasonable  byjMthesls  of  innocence  as  to 
exclude  every  rational  hypothesis  except 
that  of  guilt  (State  v.  Moruey,  196  Mo.  49, 
93  S.  W.  1117),  differs  In  different  cases,  so 
as  to  preclude  the  formulation  of  any  fixed, 
hard,  and  fast  rule. 

[4]  As  a  court  of  errors,  ft  Is  not,  as  a 
rule,  our  duty  to  pass  upon  the  facts  of  a 
case.  Where  there  exists  upon  the  record 
what  has  been  rather  loosely  called  any  "sub- 
stantial evidence"  of  the  existence  of  a  state 
of  facts  legally  required  to  be  shown,  it  Is 
our  duty  to  relegate  the  determination  of 
controverted  questions  to  the  triers  of  fact. 
"The  rule  ♦  •  •  is  that  before  this  court 
will  relieve  on  the  ground  that  the  verdict 
is  not  supported  by  the  evidence,  there  must 
be  either  a  total  failure  of  evidence,  or  It 
must  be  so  weak  that  the  necessary  inference 
is  that  the  verdict  is  the  result  of  passion, 
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prejudice,  or  partiality."  State  v.  Qlahn,  97 
Mo.  6T9,  11  S.  W.  260;  State  ▼.  Howell,  100 
Mo.  loc.  clt  659,  14  S.  W.  4. 

[6]  There  Is  a  bare  possibility  of  the  de- 
fendant's Innocence,  but  upon  the  whole  rec- 
ord a  "moral  certainty"  of  his  gnllt  The 
possibility  of  his  innocence  rests  upon  un- 
reasonable'hypotheses.  Deceased'  may.  It  is 
true,  have  foregathered  with  the  nebulous 
and  elusive  Jack  Murphy,  and  hare  been 
killed  by  the  latter;  but,  then,  why  the  rob- 
bery perpetrated  upon  him?  Hold-np  men 
might  hare  accosted  him,  robbed  him,  and 
killed  him,  but  why  then  the  silence  of  de- 
fendant, and  bis  varying,  false,  and  contra- 
dictory statements?  If  he  did  not,  as  he 
says,  know  that  the  man  In  whose  company 
he  was  had  been  killed,  why  deny,  as  be  at 
first  Tehemently  did,  that  he  knew  or  had 
ever  seen  such  a  man  as  deceased,  or  any 
man  dressed  and  described  as  deceased  was. 

[«]  Weighing  the  facts,  as  required  here. 
In  the  most  delicate  scales  of  reasonable 
doubt,  which  must  be  a  substantial  doubt, 
such  as  an  honest,  fair,  and  Intelligent  Juror, 
dominated  by  a  conscientious  desire  to  see 
the  truth,  might  with  reason  entertain  from 
a  consideration  of  all  of  the  evidence,  facts, 
and  circumstances  In  the  case,  we  cannot  say 
even  upon  the  cold  record  that  the  triers  of 
fact  erred.  We  are  unable  to  even  concede 
the  lack  of  the  requisite  quantum  of  evidence, 
or  to  grant  that  there  was  a  total  failure  of 
proof.  As  to  passion,  prejudice,  or  partiality, 
there  is  no  hint  or  suggestion  upon  the  rec- 
ord, or  any  reason  arising  from  the  facts  or 
dedudble  Inferentlally  from  the  relations  or 
standing  of  the  persona  involved.  We  rule 
this  point  against  defendant;  and  since 
there  is  no  other  point  of  pith  or  moment  in 
the  case,  we  affirm  the  Judgment 

BROWN,  P.  X,  and  WALKER,  J.,  concur. 


STATE  V.   BASS. 
(Supreme  Court  of  Missouri.     June  2,  1913.) 

1.  Cbiminai,   Law    (g   888*)— EvinKNcB— Ex- 
periments. 

In  a  prosecution  for  homicide,  where  the 
theory  of  the  defense  was  that  shot  found  in 
the  body  of  the  deceased,  which  had  been  burn- 
ed in  the  fire  which  destroyed  her  house,  were, 
the  result  of  the  explosion  of  shotgun  shells 
stored  in  the  house,  evidence  of  tiie  effect  of 
shells  exploded  by  fire  as  an  experiment  is  in- 
admissible, where  there  is  no  testimony  that 
the  shells  were  the  same  kind,  or  that  the  other 
conditions  were  similar  to  those  under  the  de- 
fense claimed  the  shells  in  the  bouse  were  ex- 
ploded. 

[Bd.    Note.— For   other    cases,    see    Criminal 
Law,  Cent  Dig.  {  854 ;    Dec.  Dig.  {  388.*] 

2.  Cbiminai,  Law  (|§  464,  488*)— Evidence- 
Experiments— Exfebt  Witnesses. 

An  expert  may,  but  a  nonexpert  witness 
may  not,  testify  as  to  experiments  made  under 


drcumstanoes  as  nearly  like  those  in  the  con- 
crete case  as  possible. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  10S6,  1079;  Dee.  Dig.  ff 
464,  48&*] 

3.  Criminal    Law    (|    388*)— Evidence— Ex- 
periments—Caution. 

Evidence  based  on  experiments  should  be 
received  in  a  prosecution  for  crime  with  great 
caution. 

[EH.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  854 ;  Dec  Dig.  i  388.*] 

4.  Cbiminai.   Law   (|   388*)— Etidencb— EiS- 

PEBIMENT8— Foundation. 

Where  there  is  no  evidence  in  a  prosecu- 
tion for  homicide  as  to  the  presence  of  coal  oil 
on  the  premises,  experiments  as  to  the  effect  of 
an  explosion  of  coal  oil  when  confined  in  a  can 
is  inadmissible. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  I  854 ;  Dec.  Dig.  {  388.*] 

5.  Homicide  (|  166*)— Evidbncb— Motive. 

Where  a  man  was  charged  with  killing  his 
wife,  evidence  that  some  time  previous,  while 
they  were  living  apart  he  stated  that  unless 
his  wife  permitted  him  to  see  his  children  he 
would  get  a  gun  and  see  them,  was  not  admissi- 
ble to  show  motive,  where  the  defendant  and 
his  wife  bad  become  reconciled  and  were  living 
together  at  the  time  of  the  alleged  homicide; 

[B<d.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  »  320-331;  Dec.  Dig.  |  166.*] 

6.  Criminal  Law  (J  741*)— Appeal— Review 
— Lack  of  Material  Evidence. 

While  the  court  cannot  set  aside  a  verdict 
where  there  is  a  conflict  in  the  material  testi- 
mony if  there  is  an  absence  of  substantial  evi- 
dence to  convict,  the  question  is  one  of  law. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  SI  1138.  1221,  1705,  1718, 
1716,  1717,  1727,  1728;    Dec.  Dig.  i  741.*] 

7.  Homicide   (|   228*)— "Corpus   DELicn"— 
Evidence. 

In  a  prosecution  for  homicide,  the  "cor- 
pus delicti '  consists,  first  in  the  proof  that 
the  deceased  died  from  the  etFects  of  a  wound, 
and  second,  that  the  wound  was  unlawfully  in- 
flicted by  accused. 

[£!d.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  |{  471-476;   Dec  Dig.  |  228.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  2,  pp.  1624-1626;  vol.  8,  p.  7620.] 

&  HoMiciDK  (}}  233,  236*)— Evidence— 8xn<- 

mCIENCT. 

Evidence,  In  a  prosecution  for  wife  mur- 
der, held  insufficient  to  show  that  the  death  wu 
due  to  a  wrongful  act,  or  that  defendant  had 
any  motive  for  killing  his  wife. 

[Ed.    Note. — For   other   cases,   see   Homicide, 
Cent  Dig.  H  481,  495-499 ;    Dec.  Dig.  {{  233, 
236.*] 
9.  Homicide    (|    144*)— EJvidence— Mottve— 

MATEBIALirr. 

While  the  existence  of  motive  is  not  ma- 
terial, where  .the  guilt  of  defendant  is  clearly 
established,  it  is  material  when  the  corpus  de- 
licti is  not  fully  proved. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  i  261 ;   Dec  Dig.  {  144.*] 

Ib  Banc.  Appeal  from  Criminal  Court, 
Greene  County;   Alfred  Page,  Judge. 

A.  J.  Bass  was  convicted  of  murder  in 
the  first  degree,  and  be  appeals.  Reversed, 
and  defendant  discharged. 

The  prosecuting  attorney  of  Greene  coun- 
ty at  the  March  term,  1911,  of  the  criminal 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec  Dig.  4k  Am.  Dig.  Key-No.  Series  *  Rep'r  Indeses 
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court  of  said  county,  filed  an  Information 
charging  the  defendant  with  murder  In  the 
first  degree  'In  having  shot  bis  wife  to  death 
with  a  shotgun  at  their  home  on  the  morn- 
ing of  January  24,  1911.  Upon  a  trial  de- 
fendant was  oouTlcted  of  murder  in  the  first 
degree  and  his  punishment  assessed  at  Im- 
prisonment in  the  penitentiary  for  life. 

The  defendant  with  his  family,  consisting 
of  his  wife  and  two  small  children,  the  elder 
under  the  age  of  five  years,  occupied  a 
frame  dwelling  on  the  County  road  near  the 
town  of  Bassvllle,  Greene  county.  The 
dwelling  consisted  of  three  rooms  down- 
stairs and  one  partitioned  off  upstairs ;  two 
other  upstairs  rooms  being  simply  floored  but 
otherwise  unfinished  and  separated  from  each 
other  only  by  open  studding.  A  brick  fine  ran 
up  through  the  center  of  the  building,  and  a 
narrow  inclosed  stairway  from  the  first  to  the 
second  story  ran  alongside  the  flue.  Defend- 
ant was  very  poor,  of  humble  station,  ignorant, 
and  of  a  low  order  of  mentality.  His  voca- 
tion consisted  in  doing  day's  labor  at'  what- 
ever he  could  turn  his  hand.  Like  many  of 
his  class  found  in  certain  country  districts, 
he  was  addicted  to  hunting  such  small  game 
as  rabbits  and  partridges,  and  in  conse- 
quence of  this  habit  was  i>ossessed  of  a 
shotgun. 

About  4  or  6  o'clock  of  the  morning  of 
January  24,  1011,  persons  living  In  the 
same  neighborhood  as  defendant  were  arous- 
ed by  his  hallooing  as  he  ran  up  and  down 
the  road  tliat  bis  house  was  on  fire,  and 
that  everything  was  burning  up ;  the  neigh- 
bors responded  to  his  call,  and  upon  arriv- 
ing at  the  scene  found  the  um>er  part  of  the 
building  in  flames  to  such  an  extent  that 
It  was  impossible  to  get  upstairs.  Several 
persons  went  into  the  lower  rooms  and  car- 
ried out  dUferent  articles  of  household  furni- 
ture. It  appears  that  the  defendant,  after 
having  aroused  the  neighbors,  ran  back  to 
his  home,  where  those  arriving  found  him 
apparently  in  great  distress  standing  near 
or  leaning  on  a  hack  or  old  vehicle  in  which 
were  his  little  children  covered  up  with  bed- 
clothes, the  shotgun  also  being  in  the  hack. 
Upon  being  asked  where  his  wife  was,  de- 
fendant said  In  a  hysterical  manner  he 
knew,  or  he  was  sure,  she  was  in  the  burn- 
ing building.  After  the  flue  fell,  such  por- 
tions of  her  body  as  had  not  been  entirely 
consumed  by  the  fire  were  seen  lying  on  the 
ruins  of  the  flue  Her  limbs  were  almost 
entirely  burned  off,  as  well  as  her  head; 
the  trunk  of  her  body  being  very  badly  burn- 
ed and  charred.  While  the  house  was  burn- 
ing, frequent  reports  were  heard  as  of  gun- 
shots, which  were  explained  to  have  been 
the  discharge  of  cartridges  which  -  defend- 
ant said  he  had  kept  to  the  number  of  1,200, 
or  1,600  for  the  purpose  of  sale  as  well  as 
for  use  in  his  sho^un.  These  cartridges 
were  said  to  have  been  on  the  steps  of  the 
stairway  leading  to  the  upper  rooms  and  in 


a  large  earthen  chum  which  stood  immedi- 
ately under  the  upper  part  or  head  of  the 
stairway.  Among  other  testimony  introduc- 
ed on  behalf  of  the  state,  it  was  shown  that 
the  defendant  the  afternoon  before  the  fire 
had  gone  out  hunting  and  had  killed  two  or 
three  rabbits  which  he  had  taken  to  a  coun- 
try store  near  by  and  sold,  and  with  the 
proceeds  bad  iMught  a  small  quantity  of 
coal  oil;  tliat  be  also  bought  at  the  same 
time,  with  cash  his  father  had  paid  him  for 
a  day's  wages,  a  25-pound  sack  of  flour,  a 
can  of  baking  powder,  and  some  candy  for 
the  children.  A  witness  named  Russell  Bass 
assisted  the  defendant  in  carrying  the  goods 
purchased  part  of  the  way  towards  his 
home,  when  he  was  met  by  tils  wife  and  chil- 
dren, bis  wife  taking  the  coal  oil  can,  one  of 
the  children  the  baking  powder  can,  and  the 
smaller  one  the  candy.  .When  they  reached 
their  home,  the  wife  at  once  filled  two  lamps 
with  coal  oil,  and  a  lantern  which  was  used 
by  the  husband  to  give  light  at  the  wood  pile 
while  he  cut  up  wood  for  the  kltcben  stove 
to  enable  her  to  cook  supper.  The  filling  of 
the  lamps  and  the  lantern  took,  defendant 
says,  nearly  all  the  oil  he  had  bought 

The  testimony  as  to  what  occurred  after 
defendant  met  his  wife  and  children  as  he 
was  on  bis  way  home  from  the  store,  and 
fifter  he  reached  home,  is  confined  wholly  to 
his  statements.  He  says  it  was  his  purpose 
the  next  day  to  go  to  work  for  his  father, 
who  lived  in  the  neighborhood,  and  he  and 
his  wife  talked  the  matter  over  after  they 
bad  eaten  supper,  and  agreed  that  it  was 
best  for  her  and  the  children  to  go  with 
him  and  stay  at  his  father's  while  he  was 
employed  there;  that  they  retired  early,  all 
sleeping  in  one  bed;  that  he  was  awakened 
some  time  between  12  and  3  o'clock  by  the 
barking  of  neighbors'  dogs,  when  he  arose 
and  placed  a  stick  of  wood  on  the  fire  and 
went  back  to  bed;  he  went  to  sleep  at  once 
and  heard  nothing  more  until  some  time 
between  4  and  5  o'clock  in  the  morning, 
when  he  was  awakened  by  his  wife  calling 
him  to  get  up  that  the  house  was  on  fire. 
He  arose  hastily,  put  on  a  portion  of  bis 
clothing,  and  he  and  his  wife  carried  the 
children  out  and  put  them  in  the  old  back, 
which  stood  some  distance  from  the  build- 
ing, taking  out  some  bedclothes  to  wrap 
them  in.  They  then  drew  some  water  from 
the  well  with  which  to  put  out  the  fire,  and 
worked  together  in  their  efforts  to  accomplish 
this  and  thought  they  had  gotten  it  under 
control,  when  the  defendant  went  upstairs 
and  discovered  it  had  broken  out  afresh. 
He  and  bis  wife  then  drew  more  water  from 
the  well,  put  it  in  a  tub,  and  carried  It  up- 
stairs, and  threw  it  on  the  fire.  Finding 
their  efforts  unavailing,  and  that  it  was  dan- 
gerous to  remain  longer  upstairs  on  account 
of  the  fire  and  suffocating  smoke,  the  de- 
fendant called  to  his  -  wife  and  told  her  they 
had  better  get  out  of  the  building,  and  for 


Digitized  by 


Google 


784 


157  SOUTHWESTERN  BBPOBTEB 


(Mo. 


her  to  follow  him.  That  the  si«am  from  the 
water  and  smoke  from  the  flre  had  become 
so  dense  he  could  not  see  bis  wife,  but 
knew  she  was  near  him  when  he  called  to 
her.  That  he  ran  to  a  window  and  either 
raised  it  or  kicked  it  out,  he  doesn't  remem- 
ber which,  and  let  himself  down  to  the 
ground,  it  being  his  Intention  to  pull  the 
hack  up  under  the  window  so  that  his  wife 
might  Jump  out  on  the  feather  bed  which 
they  had  carried  out  and  placed  in  the  hack. 
That  the  fall  to  the  ground  rendered  him 
partially  unconscious  for  a  few  minutes, 
and  when  be  came  to  himself  be  ran  to  the 
neighbors  to  give  the  alarm,  not  knowing 
whether  his  wife  had  escaped  from  the 
building  or  not  His  testimony  as  to  what 
he  did  thereafter  is  in  a  measure  corrobo- 
rated by  the  neighbors  who  were  aroused  by 
his  cries  for  help.  He  says  he  first  went  to 
the  house  of  a  neighbor  named  Davis,  and 
appealed  to  him  to  come  and  help  him,  and 
then  ran  to  the  house  of  an  uncle,  Sampson 
Bass,  and  hallooed  that  his  house  was  on 
flre  and  to  come  and  help  him  put  it  out 
Others  heard  his  cries  and  rushed  to  the 
scene.  He  then  ran  back  to  the  house  and 
found  his  little  children  crying  and  that  he 
was  so  exhausted  and  overcome  he  could  do 
nothing  except  stay  with  the  children  and 
lean  on  the  hack  for  support  The  witnesses 
all  testified  that  his  cries  for  help  were  those 
of  one  in  distress,  and  that  he  evinced  great 
excitement  When  asked  by  Davis  where 
his  wife  was,  defendant  said  she  was  dead, 
and  afterwards  that  she  was  carrying  things 
out  of  the  house.  His  inability  to  express 
himself  clearly  and  consistently,  even  in  a 
cool  and  collected  condition,  is  evident  from 
bis  testimony  as  found  In  the  record.  When 
the  neighbors  who  bad  responded  to  his  call 
reached  the  house,  they  found  the  upper 
part  of  it  In  flames,  and  after  they  had  tak- 
en out  such  articles  of  household  furniture 
as  they  were  able  to  carry,  the  brick  flue 
fell,  and  the  wife's  body  was  discovered  on 
the  ruins  with  her  limbs  as  well  as  her  head 
partially  burned  up  and  the  trunk  of  her 
body  very  much  burned  and  charred.  While 
the  flre  was  In  progress,  there  was  an  al- 
most continuous  discharge  of  the  cartridges 
which  sounded,  as  the  witnesses  say,  like  a 
sham  battle.  The  theory  of  the  state  was 
that  the  defendant  had  taken  the  coal  oil 
which  he  had  bought  the  night  before  at 
IBRssville,  and,  after  shooting  his  wife,  had 
distributed  the  oil  over  the  interior  of  the 
house  and  furniture  and  had  then  set  flre 
to  the  building  with  the  intention  of  destroy- 
ing the  evidences  of  his  crime.  The  pur- 
chase of  the  coal  oil  is  the  only  circum- 
stance In  support  of  this  theory.  There  was 
no  odor  of  coal  oil  evident  to  any  of  the 
witnesses,  and  the  can  in  which  he  had 
brought  it  home  was  found  intact  after  the 
fire,  except  that  the  spouts  were  melted  off, 
giving  a  color  of  truth  to  the  defendant's 


statement  that  his  wife  bad  emptied  the 
can  In  filling  two  lamps  and  a  lantern  the 
evening  before.  The  lantern  was  found  al- 
most filled  with  oil  and  was  thus  taken  out 
of  the  burning  buUding.  There  Is  no  testi- 
mony as  to  the  lamps. 

About  ten  months  before  the  wife's  death, 
defendant  came  to  one  T.  M.  Hunter,  a 
blacksmith,  living  in  Springfield,  and  said 
that  be  and  his  wife  had  parted,  and  that 
the  wife  was  then  in  Springfleld,  and  that 
defendant  had  gone  up  to  see  the  children, 
and  that  she  would  not  let  him  see  them, 
but  that  he  would  get  a  gun  and  would  see 
them ;  the  blacksmith  warned  him  not  to  do 
anything  of  that  kind;  and  that  defendant 
did  nothing  further  than  to  make  the  re- 
mark; that  a  reconciliation  was  effected 
soon  thereafter  between  the  parties,  and 
there  was  no  subsequent  differences  between 
them.  This  fact  was  introduced  by  the  state 
as  showing  a  motive  for  the  crlma  There 
was  evidence  that  the  wife  was  several 
months  advanced  in  pregnancy  at  the  time  of 
her  death. 

In  further  corroboration  of  the  testimony 
of  the  defendant  that  bis  wife  and  he  had 
endeavored  to  put  out  the  flre.  witnesses  stat- 
ed that  upon  going  to  the  well  while  the 
house  was  burning  they  found  the  well  rope 
and  the  well  curb  wet  as  though  water  had 
recently  been  drawn  therefrom. 

The  remains  of  the  wife  were  burled  the 
next  day  after  the  flre,  but  were  subsequent- 
ly exhumed  on  two  different  occasions,  the 
first  about  six  days  after  the  buriaL  Upon 
the  second  exhumation  the  heart  and  other 
organs  were  removed  and  examined.  These, 
on  account  of  having  been  subjected  to  great 
heat,  had  undergone  marked  physical  chang- 
es, rendering  it  difficult  for  the  physicians 
who  made  the  autopsy  to  reach  any  definite 
conclusion  as  to  the  cause  of  the  wife's  death 
or  to  indicate  anything  except  that  some 
shot  were  found  in  the  cavity  of  the  trunk 
and  a  few,  as  testified  to  by  one  of  the  wit- 
nesses, in  the  lower  part  of  the  pericardium, 
or  the  investing  membrane  of  the  heart; 
there  also  being  what  appeared  to  be  wounds 
in  the  heart  The  state's  contention  Is  that 
these  were  due  to  a  gunshot  fired  from  a 
shotgun  in  the  bands  of  the  defendant; 
that  of  the  defense  being  that  the  shot  came 
from  exploding  cartridges,  and  that  the 
wife's  death  was  due  to  suffocation  or  other 
causes  than  having  been  shot  by  the  defend- 
ant There  was  no  evidence  as  to  the  condi- 
tion of  the  shotgun  which  was  found  in  the 
hack,  where  defendant  said  he  had  left  It  the 
night  before  the  flre;  whether  the  gun  was 
loaded  or  unloaded,  or  having  been  loaded 
had  recently  been  discharged,  does  not  ap- 
pear; in  fact  there  is  little  or  no  evidence 
in  regard  to  the  gun,  except  its  location. 
There  was  much  evidence  pro  and  con  as  to 
the  condition  of  the  blood  found  In  the  heart 
and  large  vessels  connecting  therewith  In 
an  attempt  to  show  whether  the  shot  found  ia 
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the  body  entered  it  before  or  after  deatb,  and 
as  to  whether  the  death  was  caused  by  a 
gunshot  or  suffocation,  and  as  to  the  force 
of  shot  from  cartridges  when  caused  to  ex- 
plode by  heat  All  of  this  testimony,  expert 
and  otherwise,  upon  impartial  analysis  is 
found  to  be  very  unsatisfactory  as  afTordlng 
the  reasons  for  a  conclusion,  one  way  or  the 
other,  as  to  the  cause  of  the  wife's  death. 

Defendant  In  and  out  of  court  related  sub- 
stantially the  same  story  he  had  told  from 
the  begiimlng.  Discharged  after  two  prelimi- 
nary examinations,  he  went  to  Arkansas,  not 
for  the  purpose  It  appears  of  flight,  or  to 
evade  arrest,  but  acting  upon  the  advice  of 
relatives,  who  desired  to  get  him  away  from 
the  scene  of  bis  trouble;  he  returned  when 
he  learned  that  an  information  had  been  fil- 
ed against  him. 

Other  facts  not  hereinbefore  stated  will,  if 
necessary  to  an  elucidation  of  the  case,  be 
set  forth  in  their  order  in  the  opinion. 

The  court  instructed  the  jury  as  to  the 
formal  requisites  necessary  to  authorize  the 
finding  of  defendant  guilty  as  charged;  the 
technical  words  used  in  an  indictment  for 
murder  in  the  first  degree  being  defined  ac- 
cording to  approved  definitions.  The  neces- 
sary presumption  following  the  use  of  a 
deadly  weapon  was  elaborately  explained 
and  what  was  necessary  for  the  Jury  to  find 
to  .constitute  the  defendant  guilty  of  murder 
in  the  first  degree ;  the  effect  and  the  weight 
to  be  given  the  testimony  of  physicians  and 
experts  was  explained  in  an  instruction 
which  has  often  received  the  approval  of 
this  court;  that  the  presumption  arising 
from  statements  made  by  the  defendant 
against  or  for  himself,  together  with  the 
caution  to  be  observed  by  the  Jury  in  con- 
sidering such  statements;  the  distinction 
between  direct  and  circumstantial  evidence 
was  clearly  made,  and  the  manner  in  which 
each  was  to  be  considered  was  correctly  de- 
fined; this  was  followed  by  an  explanation 
of  the  weight  to  be  given  circumstantial 
evidence;  also  as  to  the  manner  in  which 
the  testimony  of  the  defendant  was  to  be 
considered  generally  on  account  of  his  being 
the  defendant  and  on  trial.  The  jury  were 
further  told  that  they  were  the  Judges  of  the 
credibility  of  the  witnesses,  and  the  weight 
to  be  given  their  testimony,  and  as  to  what 
they  might  take  into  consideration  in  weigh- 
ing the  testimony  of  such  witnesses.  The 
presumption  of  innocence  of  the  defendant 
was  reiterated  and  that  it  devolved  on  the 
state  to  prove  his  guilt  beyond  a  reasonable 
doubt,  and  the  latter  was  defined  in  an  in- 
strucUon.  No  substantial  objection  can  be 
urged  to  the  forms  of  the  instructions  given 
80  far  as  they  attempted  to  direct  the  jury 
as  to  the  law  if  there  was  evidence  sufficient 
to  authorize  a  verdict  of  guilty.  Twelve 
instructions  asked  by  the  defendant  were 
refused  by  the  court  They  were  in  the 
main  substantially  the  same  as  the  instruc- 
tions given,  but  were  expressed  in  different 
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words,  and  the  defendant  suffered  no  preju- 
dice by  reason  of  their  refusal. 

Hamlin  &  Seawell,  of  Springfield,  for  ap- 
pellant Elliott  W.  Major,  Atty.  Oen.,  and 
John  M.  Dawson,  Asst  Atty.  Oen.,  for  the 
State. 

WALKER,  J.  (after  stating  the  facts  as 
above).  [1]  I.  In  view  of  the  importance  of 
this  case,  involving  as  it  does  the  life  im- 
prisonment of  the  defendant,  the  manner  pur- 
sued by  the  state  in  the  examination  of  wit- 
nesses who  had  exi>erimented  in  the  explo- 
sion of  shells  deserves  serious  consideration. 
This  examination  consisted  in  putting  a  num- 
ber of  persons  on  the  stand  and  examining 
them  as  to  the  effect  of  exploding  loaded 
shells  'by  heat,  evidently  for  the  purpose  of 
refuting  the  theory  it  was  anticipated  the 
defendant  would  advance  that  the  shots 
found  in  the  wife's  body  were  from  shells 
stored  on  the  stairway  and  In  an  earthen 
chum  under  the  stairway,  and  which  were 
exploded  by  the  heat  when  the  dwelling  was 
burning. 

[2]  The  general  rule  is  that  a  nonexpert 
witness  will  not  be  permitted  to  testify  to 
the  results  of  experiments  made  out  of  court 
but  that  a  witness,  who  is  an  expert  and 
has  made  experiments  under  conditions  and 
circumstances  as  nearly  similar  as  possible 
to  those  in  the  concrete  case,  may  be  per- 
mitted to  state  the  result  of  his  experiments 
made  out  of  court.  Rlggs  v.  Railroad,  216 
Mo.  804,  115  S.  W.  969;  Underbill,  Cr.  Ev. 
(2d  Ed.)  i  233,  p.  422. 

[3]  Evidence  based  on  experiments,  howev- 
er, should  be  received  with  the  greatest  cau- 
tion. The  cautions  to  be  observed  are  that, 
unless  the  experiments'  are  shown  to  have 
been  made  under  essentially  the  same  condi- 
tions as  in  the  concrete  case,  the  tendency  is 
to  confuse  and  mislead  rather  than  enlighten 
the  jury.  2  Whar.  Cr.  Ev.  (lOth  Ed.)  (  783a,  p. 
1541 ;  Daniels  v.  Stock  (Colo.  App.)  130  Pac. 
loc.  clt  1034.  Confining  ourselves,  therefore, 
for  the  time  being,  to  the  rules  announced, 
the  important  matter  to  be  first  considered 
is  whether  or  not  the  witnesses  were  ex- 
perts, and,  second,  as  to  whether  or  not  the 
experiments  were  made  under  similar  condi- 
tions and  circumstances  as  when  the  shells 
were  exploded  in  the  burning  building. 

The  first  witness  examined  by  the  state, 
on  this  subject,  was  one  D.  A  Wiseman,  a 
farmer  living  in  the  same  neighborhood  as 
the  defendant  and  who  it  seems  on  his  own 
initiative  determined  to  test  the  explosive 
force  of  shells.  He  says  he  bought  a  box  of 
shotgun  shells,  but  does  not  know  whether 
they  were  the  kind  that  were  in  the  defend- 
ant's house  or  not ;  that  he  tried  them ;  and 
that  they  would  not  shoot  anything.  This 
seems  to  have  been  the  extent  of  his  experi- 
ence in  the  testing  of  shells. 

D.  J.  Holland,  who  had  for  about  two 
years  been  at  work  for  the  Remington  Arms 
Company  and  the  Union  Metallic  Cartridge 
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Company,  defines  himself  as  a  "shooter  and 
salesman"  or  a  demonstrator  in  rifles  and 
shotguns,  and  states  that  he  had  thrown 
shells  Into  a  fire,  or  where  a  fire  had  been 
built  around  them,  and  the  only  things  that 
exploded  were  the  primers;  that  the  explo- 
sion would  make  no  more  noise  than  the 
burning  of  the  powder ;  that,-  If  shells  were 
put  Into  a  stone  vessel  and  exploded  from 
heat  and  fire  around  It,  there  would  not  be 
much.  If  any,  penetration  of  the  shot  there- 
from; that  there  is  nothing  to  hold  the 
shells  after  they  start  to  burn;  that  you 
might  take  the  wads  off  of  a  shell  and  hold 
it  in  your  hand,  and  when  you  released  the 
wads  it  would  loosen  the  binding  string  and 
the  shot  would  have  ho  penetrating  force. 
Witness  does  not  think  that  shells  packed  in 
a  stone  churn  and  exploded  by  the  heat 
from  a  burning  building  would  have  ally 
more  penetrating  force  than  If  openly  thrown 
into  the  fire. 

Arthur  Kilham  stated  that  he  was  a 
"shooter  and  salesman"  for  the  Duiwnt  Pow- 
der Company;  that  about  all  he  has  ever 
done  since  he  was  eleven  years  old  was  to 
test  shotgun  shells;  and  that  at  different 
times  he  has  placed  shells  In  stoves  and 
bonfires  and  places  like  that,  and  when  so 
placed  they  would  burn  like  wood;  that  a 
fire  burning  around  them  would  caus^  no 
more  explosion  than  If  they  were  thrown 
Into  an  open  fire;  that  a  shot's  force  in  a 
shell  Is  due  to  Its  confinement. 

Fred  Wlngo  stated  that  he  was  In  the 
general  mercantile  business;  and  that  he 
had  made  some  experiments  in  exploding 
shotgun  shells  unconflned  in  a  fire;  that  he 
had  used  up  two  boxes  of  shells,  one  of 
black  powder  and  one  of  smokeless,  by 
throwing  them  into  a  fire  and  by  building  a 
fire  around  them,  and  some  of  the  exploded 
shells  flew  out  and  struck  some  of  the  men 
tliat  were  standing  around ;  that  other  ex- 
periments were  made  by  setting  the  shells  on 
their  bases  and  raking  fire  over  them ;  and 
that  the  shots  therefrom  did  not  penetrate 
a  cardboard. 

In  none  of  these  cases  was  it  shown  that 
the  shells  used  were  identical  or  reasonably 
similar  to  those  in  the  concrete  case.  No  at- 
tempt was  made  to  show  a  proximate  sim- 
ilarity of  the  one  case  to  the  other  either  as 
to  the  character  of  the  shells,  whether  they 
were  of  metal  or  paper,  or  the  quantity  of 
the  powder,  or  the  nature  of  the  shot  The 
witnesses,  other  than  the  representatives  of 
the  Remington  Arms  Company  and  the  Du- 
pont  Powder  Company,  show  by  their  testi- 
mony to  have  had  no  experience  whatever 
In  testing  the  (>enetratlng  force  of  shot  from 
exploded  shells  other  than  in  the  experi- 
ments of  which  they  gave  testimony.  It  is 
apparent  that  the  "great  cdiition"  referred 
to  by  the  eminent  text-writers  alwve,  and 
which  has  the  support  of  many  cases,  was 
not  observed  in  the  selection  of  the  experts 
or  the  admission  of  the  testimony  in  regard 


to  the  experiments  made  by  the  witnesses 
and  others  afterwards  examined  along  like 
lines.  It  would  profit  nothing  to  cite  and 
discuss  the  large  number  of  cases  to  be 
found  in  the  reports  of  the  courts  of  last  re- 
sort, in  the  United  States  and  elsewhere, 
showing  in  many  Instances  the  utter  unrelia- 
bility, especially  on  account  of  dissimilar  con- 
ditions of  testimony  of  this  character.  While 
it  is  true  that  evidence  In  regard  to  experi- 
mental tests  rests  largely  In  the  discretion  of 
the  courts,  we  have  found  no  case  where  they 
have  exercised  their  discretion  to  permit  the 
admission  of  testimony  based  upon  such  un- 
certain and  dissimilar  experiments  as  In  the 
case  at  bar.  There  are  other  objections  to 
this  character  of  testimony  than  those  stat- 
ed. If  sanctioned,  It  permits  the  state  to  se- 
lect Its  experts  and  make  its  experiments 
to  sustain  any  theory  it  may  adopt.  In  the 
absence  of  the  defendant  or  his  counsel,  and 
while  It  Is  held  that  this  goes  to  the  weight 
rather  than  the  admissibility  of  the  testi- 
mony (Moore  v.  State,  96  Tenn.  209,  33  S. 
W.  1046),  It  Is  a  dangerous  power  even  when 
lodged  in  the  fairest  hands,  and  shonid  be 
exercised  with  great  care.  Such  evidence  is 
at  best  an  inference  based  upon  an  infer- 
ence and  not  upon  a  fact  from  which  it  is 
sought  to  have  a  Jury  find  a  verdict  of 
guilty.  We  cannot  give  our  sanction  to  the 
admission  of  this  character  of  testimony, 
especially  under  the  facts  in  the  case  before 
us.  A  Jury  should  not  be  left  to  decide  a 
principal  fact  by  making  remote  inferences 
from  other  facts  having  no  connection  with 
those  in  dispute. 

It  was  held  in  substance,  in  Jim  v.  State,  4 
Humph.  (Tenn.)  289,  that  if  the  Ufe  of  an  indi- 
vidual is  at  stake  upon  an  indictment  for  mur- 
der, the  court  should  not  permit  a  verdict  to 
stand  which  has  been  obtained  not  by  calm, 
deliberate  examination  of  the  proof,  but  by 
uncertain  experiments,  from  which  the  wit- 
nesses have  deduced  certain  opinions,  but  who 
may  have  no  actual  knowledge  of  the  facts. 
And  in  State  v.  Sanders,  68  Mo.  202,  30  Am. 
Rep.  782,  one  of  the  few  cases  to  be  found 
in  our  reports,  discussing  this  question,  de- 
fendant's counsel  told  the  Jury  In  his  argu- 
ment In  a  felony  case.  In  regard  to  certain 
footprints,  that  the  Jury  might  try  for  them- 
selves whether  such  wom-ont  boots  as  wit- 
nesses for  the  prosecution  had  described 
would  make  such  tracks  as  they  had  testi- 
fied to,  and  upon  its  being  shown  that  mem- 
bers of  the  Jury  without  leave  made  the  ex- 
periment out  of  court,  it  was  held  to  au- 
thorize a  reversal  of  the  Judgment  of  con- 
viction and  the  granting  of  a  new  trial,  not- 
withstanding the  fact  tliat  the  experiment 
had  been  suggested  by  counsel  for  the  de- 
fense. This  subject  is  discussed  incidental- 
ly in  the  Hyde  Case,  234  Mo.  200,  138  S.  W. 
316,  Ann.  Cas.  1912D,  191,  In  regard  to  the 
testimony  of  a  nurse,  who,  after  liaving  tes- 
tified as  to  her  familiarity  with  cyanide  of 
potash,   was  further  permitted  to  smell   a 
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physician's  fingers  which  had  been  moistened 
with  this  drug  and  state  if  she  recognized 
the  odor.  Tills,  as  an  experiment,  was  held 
to  be  prejudicial  error. 

[4]  Evidence  of  a  similar  character  to 
that  Introduced  by  the  state  in  regard  to 
the  shells  was  offered  and  admitted  over 
defendant's  objections,  in  regard  to  the  ex- 
plosive effect  of  coal  oil  if  confined  in  a  can 
and  left  in  a  building  being  consumed  by 
fire.  l%is  testimony  is  subject  to  the  same 
objections  as  that  in  regard  to  the  shells, 
and  to  the  additional  objection  that  there 
was  no  evidence  upon  which  to  base  the  as- 
sumptions made  in  framing  the  hypothetical 
question  put  by  the  state  in  regard  to  the 
explosive  effect  of  coal  oil.  The  only  evi- 
dence in  regard  to  the  coal  oil  was  that  the 
evening  before  the  fire  the  defendant  had 
brought  home  some  coal  oil  which  had  been 
emptied  by  the  wife  out  of  the  can  into 
lamps  and  a  lantern,  leaving  little,  if  any, 
in  the  can,  and  the  lantern  was  found,  as 
shown  by  uncontradicted  testimony,  to  have 
been  full  of  oil  and  the  lamps  were  not  ac- 
counted for,  having  evidently  been  destroyed 
in  the  fire. 

It  furthermore  appeared  that  there  was 
no  evidence  either  to  the  sense  of  smell  or 
sight  of  any  coal  oil  having  been  distributed 
or  poured  over  articles  in  the  rooms  which 
were  entered  and  furniture,  etc.,  taken  there- 
from by  the  neighbors  after  the  upper  part 
of  the  building  was  rendered  inaccessible  by 
the  fire.  The  theory,  therefore,  that  the  de- 
fendant had  poured  oil  over  the  furniture, 
etc.,  and  then  set  fire  to  the  building  to  de- 
stroy the  evidence  of  his  crime.  Is  based 
upon  nothing  except  assumption.  Its  pres- 
entation to  the  Jury  was,  in  our  opinion, 
prejudicial. 

[S]  II.  The  prosecution,  in  Us  effort  to 
show  a  motive  for  the  crime,  introduced  evi- 
dence of  a  temporary  estrangement  between 
the  defendant  and  his  wife  almost  ten  months 
before  the  wife's  death  and  that  defendant 
had  said  to  a  witness  named  Hunter,  during 
.the  estrangement,  that  unless  his  wife  con- 
sented for  him  to  see  the  children  he  (de- 
fendant) would  "get  a  gun  and  go  and  see 
them."  The  witness  advised  against  this 
step,  and  nothing  more  came  of  it  The  par- 
ties soon  thereafter  became  reconciled  and 
lived  happily  together  up  to  the  time  of  the 
wife's  deatiL 

This  occurrence  does  not,  In  oar  opinion, 
tend  to  establish  a  motive  for  the  murder, 
and  the  Introduction  of  testimony  in  regard 
thereto  on  account  of  the  remoteness  of  the 
event  and  the  circumstances  following  it  has 
little,  if  any,  probative  force  and,  as  was  apt- 
ly said  by  Paris,  J.,  In  State  v.  Concella, 
167  S.  W.  778  (not  yet  officially  reported): 
"Where  facta  exist,  as  they  do  here,  if  there 
Is  no  motive  shown,  no  guilt  can,  with  legal 
certainty,  be  attributed  to  the  defendant" 

III.  There  Is  a  graver  question  involved  In 
this  case  than  the  admission  of  prejudicial 


testimony,  and  that  is  whether  there  was, 
upon  the  whole,  sufficient  evidence  upon 
which  to  base  a  verdict  of  guilty. 

The  respondent  contends  that  the  testi- 
mony introduced  by  the  state  established  a 
motive  on  the  part  of  the  defendant  for  the 
killing  of  his  wife;  that  the  evidence  estab- 
lishing such  motive,  with  all  the  other  facts 
and  circumstances.  Justified  the  court  in  sub- 
mitting the  case  to  the  Jury,  and  when  so 
submitted  the  fact  of  the  defendant's  guilt 
or  innocence  was  for  the  Jury  alone,  and  its 
verdict  should  not  be  disturbed  unless  preju- 
dicial error  was  committed  during  the  trial. 
On  the  part  of  the  defense  it  is  contended 
that  there  was  no  such  proof  of  the  corpus 
delicti  as  the  law  requires,  and  tluit  there 
was  an  utter  absence  of  motive  for  the  al- 
leged crime,  and  that  all -the  facts  and  cir- 
cumstances, if  conceded  to  be  true,  did  not 
authorize  the  submission  of  the  case  to  the 
jury,  and  that  the  verdict  and  Judgment 
were  based  upon  conjecture  and  suspicion. 

[6]  It  is  a  rule  often  announced  that  this 
court  will  not  In  a  criminal  case  weigh  the 
evidence ;  that  this  is  for  the  jury.  The  rule 
as  thus  stated  is  too  general.  What  is  really 
meant  Is  that,  where  a  record  discloses  that 
there  Is  a  conflict  between  material  testi- 
mony, the  court  will  not  undertake  to  decide 
which  is  of  the  greater  probative  force,  be- 
cause  this  is  the  exclusive  province  of  the 
Jury;  but  where  the  court  finds  upon  an 
analysis  of  the  testimony,  which  it  must  of 
necessity  make  in  every  case,  that  there  is 
an  absence  of  substantial  evidence  to  con- 
vict then  the  question  becomes  exclusively 
one  for  the  court  which  It  must  decide  as 
any  other  assignment  of  error.  State  v.  Don- 
nlngton,  246  Mo.  loc.  dt  354,  151  S.  W.  975 ; 
State  V.  Gordon,  199  Mo.  561,  98  S.  W.  39; 
State  V.  Frauds,  199  Mo.  671,  98  S.  W.  11; 
State  V.  De  Witt  191  Mo.  loc.  cit  58,  90  S. 
W.  77;  State  v.  Lockhart,  188  Mo.  427,  87  S. 
W.  457 ;  State  v.  Swisher,  186  Mo.  1,  84  S. 
W.  911 ;  State  v.  Scott,  177  Mo.  loc.  dt  673, 
76  S.  W.  950;  State  v.  Crabtree,  170  Mo. 
642,  71  S.  W.  127. 

[7]  As  preliminary  to  an  examination  of 
the  evidence,  it  Is  proper  to  consider  the 
proof  of  the  corpus  delicti.  It  Involves  two 
things:  First  the  criminal  act;  and,  second, 
the  agency  of  the  accused  in  its  commission. 
State  V.  Crabtree,  170  Mo.  loa  dt  650,  71  S. 
W.  127;  State  v.  Dickson,  78  Mo.  loc.  cit 
447.  To  state  the  matter  concretely  as  ap- 
plicable to  the  case  at  bar,  it  is  requisite: 
First  that  the  deceased  should  be  shown  to 
have  died  from  the  effects  of  a  wound ;  and, 
second,  that  the  wound  was  unlawfully  In- 
filcted  by  the  person  charged.  The  corpus 
delicti,  therefore,  consists  not  merely  of  the 
objective  crime,  but  also  the  agency  of  the 
accused  In  the  crime.  In  a  homidde  case 
the  corpus  delicti  cannot  be  said  to  be  estab- 
lished until  it  has  been  proved  that  the  death 
was  not  caused  by  natural  causes  or  by  ac- 
cident    The  foregoing  is   the  summary  of 
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much  reasoning  on  this  subject  by  many 
courts  of  last  resort,  and  Is  to  be  found  in 
otber  and  more  elaborate  language  in  Dr. 
Wharton's  Treatise  on  Homicide  (3d  Ed.  | 
587). 

[I]  The  charred  trunk  of  the  wife's  body 
In  this  case,  with  the  limbs  and  head  par- 
tially destroyed  by  fire,  was  taken  from  the 
ruins  of  the  burned  building  as  soon  aa  the 
fire  would  permit.  As  to  the  identification 
of  the  remains  there  seems  to  be  no  ques- 
tion. Physicians  who  were  examined  as  ex- 
perts stated  hesitatingly  that  there  appeared 
to  be  a  wound  in  the  posterior  portion  of 
the  trunk  not  perceptible  on  the  outside, 
probably  due  to  the  charred  condition  of  the 
body,  and  also  wounds  in  the  upper  part  of 
the  heart,  and  a  small  number  of  shot  in 
the  pericardium,  'and  about  a  spoonful  of 
shot  in  the  lower  part  of  the  abdominal  cav- 
ity mixed  with  partly  clotted  and  decom- 
posed blood  and  portions  of  the  viscera. 
This  is  the  gist  of  the  testimony  that  the 
wife's  death  was  due  to  a  criminal  act  The 
agency  of  the  accused  in  the  crime  is  confin- 
ed to  the  fact  that  he  had  a  shotgun,  and  to 
the  absence  of  evidence  that  the  wife  was 
shot  by  some  one  else,  and  the  circumstance 
that  he  ran  away  from  the  burning  build- 
ing to  alarm  the  neighbors  and  left  his  wife 
to  be  consumed  by  the  flames. 

[9]  If  we  proceed  upon  the  assumption 
that  the  shot  from  the  wife's  body  was  evi- 
dence of  a  criminal  act  in  order  to  connect 
the  defendant  therewith,  there  should  be 
proof  of  some  circumstances  to  indicate  a 
motive  for  the  act  "Motive,"  says  Ferrlss, 
J.,  in  State  v.  Hyde,  234  Mo.  loc.  dt  226, 
136  S.  W.  822,  Ann.  Cas.  1912D,  191,  "In 
murder,  is  the  impulse  or  purpose  that  in- 
duces the  murderer  to  kill  his  victim."  More 
briefly  put  we  would  say  that  in  homicide 
motive  is  the  mainspring  which  impels  the 
murderer  to  commit  the  crime.  It  is  well 
established  that  the  presence  of  motive  may 
be  shown  after  proof  of  the  corpus  delicti 
to  explain  the  character  of  the  killing  and 
to  strengthen  the  probability  that  the  accused 
was  impelled  thereby  rather  than  by  other 
causes ;  but  where  the  corpus  delicti  has  not 
been  fully  proved  it  is,  in  our  opinion,  equal- 
ly permissible  to  show  a  lack  of  motive  as 
tending  to  lessen  the  force  of  whatever  proof 
may  have  been  made  of  the  corpus  delicti. 
Although  the  shot  found  in  the  wife's  body 
might  justify  the  presumption  that  her  death 
was  caused  by  a  criminal  act  still  if  no  ex- 
press or  direct  motive  can  be  attributed  to 
the  defendant  for  the  murder,  and  there  is 
no  other  evidence  to  show  his  participation 
In  the  same  than  the  ownership  of  a  shot- 
gun, then  such  a  train  of  Incriminatory  cir- 
cumstances should  be  shown  as  to  afford  a 
reasonable  ground  upon  which  to  base  a 
motive  for  the  commission  of  the  crime  by 
him.  We  are  not  unmindful  of  the  rule  as 
announced  in  State  t.  Dunn,  179  Mo.  95,  77  S. 


W.  848,  and  other  similar  cases,  that  it  la 
not  necessary  for  the  state  in  a  murder  case 
to  prove  a  motive  for  the  crime,  but  this 
rule  has  no  application  where  evidence  of 
motive  becomes  necessary  to  a  proof  of  the 
corpus  delicti ;  and  it  will  be  found,  in  each 
of  the  cases  where  the  rule  was  applied,  that 
there  was  a  complete  proof  of  the  body  ot 
the  crime. 

We  find,  since  making  the  foregoing  de- 
duction limiting  the  application  of  the  rule 
in  regard  to  the  proof  of  motive,  a  better 
and  simpler  statement  of  same  by  UnderhUl 
&  Clark  (12  Cyc.  p.  149),  tiUe  "Criminal 
Law,"  where  it  is  said  "that  the  existence  or 
nonexistence  of  motive  Is  immaterial  when 
the  guilt  of  the  accused  is  clearly  estab- 
lished." From  which  the  converse  propo- 
sition mnst  follow  that  where  the  guilt  of 
the  accused  is  not  so  established,  proof  of 
motive  becomes  material.  This  conclusion 
finds  support  in  State  t.  Crabtree,  170  Mo. 
loc.  clt  651,  71  S.  W.  127. 

Whatever  light  may  be  thrown  upon  de- 
fendant's life  mnst  be  drawn  from  the  tes- 
timony; from  it  motive  for  this  cHme,  if  it 
exists,  must  be  found.  His  life  was  but  that 
of  the  "short  and  simple  annals  of  the  poor," 
always  limited  in  area,  meager  in  events, 
and  filled  with  minor  circumstances,  of  much 
sameness.  Unlike  those  with  ampler  means 
and  wider  horizons,  and  as  a  consequence 
having  more  duties  and  cares  to  occupy  their 
time  and  withdraw  their  minds  from  their 
home  circles,  defendant  lived,  even  when  at 
toll,  very  near  to  his  wife  and  children.  On 
the  morrow  which  followed  the  fire,  he  was 
to  go  to  his  father's  who  lived  a  few  miles 
away,  for  a  few  days'  labor,  and  liis  wife 
and  children  were  to  accompany  him.  When 
he  worked  for  others  in  the  neighborhood,  it 
had  been  their  custom  to  accompany  him,  as ' 
was  stated  by  a  Mrs.  HoUman  for  whom  he 
labored  at  different  times;  and,  when  en- 
gaged in  the  daily  toll  incident  to  the  ev- 
eryday life  of  a  poor  man,  the  wife  would 
often  assist  him.  The  night  before  the  fire 
he  cut  up  some  wood  for  the  kitchen  stove 
by  the  light  of  a  lantern  and  his  wife  help- 
ed him  to  store  it  away.  She  was  therefore 
a  help  to  him  instead  of  a  burden,  and  he 
could  not  have  desired  to  rid  himself  of  her 
on  this  account  They  had  two  small  chil- 
dren jrhich  It  Is  shown  they  both  loved; 
their  care  necessarily  fell  most  upon  the 
mother,  and  even  selfishness  would  have 
prompted  him  to  not  destroy  her  on  this  ac- 
count His  habits,  poverty,  and  the  traits 
of  his  character  delineated  by  those  who 
knew  him  from  boyhood  render  the  idea  of 
"another  woman  in  the  case"  an  absurdity. 
For  him  to  have  killed  her  because  she  was 
pregnant  and  likely  soon  to  be  confined  ar- 
gues him  to  be  a  monster  and  is,  in  view  ot 
all  of  the  other  evidence  in  regard  to  him, 
beyond  even  violent  conjecture.  When  he 
was  returning  from  the  store  the  evening  be- 
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fore  tbe  murder,  she  met  blm  and  belped 
bim  carry  home  the  articlea  he.  had  purchas- 
ed. Tbey  talked  pleasantly  about  the  im- 
mediate affairs  of  their  future  the  night 
before  her  death.  The  testimony  of  neigh- 
bors, who  usually  in  country  districts  know 
all  that  is  going  on  In  the  vicinity,  is  to  the 
effect  that  kindly  relations  existed  between 
the  defendant  and  his  wife ;  he  treated  her, 
they  say,  "as  men  ordinarily  do  their  wives." 
He  was  possessed  of  no  vicious  habits;  of 
an  inert  nature,  and  of  not  more  than  me- 
diocre mental  ability,  he  was  naturally  not 
of  an  aggressive  or  domineering  disposition, 
and,  although  a  ne'er-do-well,  bis  only  vice, 
if  it  can  be  called  such,  was  shlftlessness. 
There  is  nothing  In  this  analysis  of  his  Ufe 
and  character  which,  of  course,  is  based  on  the 
testimony,  to  indicate  that  be  would  commit 
murder,  and  it  is  unreasonable  to  an  unbias- 
ed mind  that  he  would  have  murdered  his 
wife  under  the  circumstances  contended  for 
by  the  state.  His  conduct  in  leaving  his 
wife  in  the  burning  buUding  and  running 
away  to  alarm  the  neighborhood  may  not  un- 
fairly be  attributed  to  his  lack  of  moral  fiber 
or  physical  courage,  and  the  abject  fear 
which  overcame  him  when  be  discovered  the 
fire  could  not  be  extinguished.  The  testi- 
mony of  disinterested  witnesses  is  that  the 
curb  and  well  rope  were  wet  when  they  reach- 
ed the  premises,  thus  corroborating  the  con- 
tention of  the  defendant  that  he  and  his 
wife  bad  been  drawing  w^ter  from  the  well 
with  which  to  extinguish' the  flre.  If  they 
were  trying  to  extinguish  the  fire,  does  it 
not  follow  that  he  did  not  start  it  for  the 
punwse  of  destroying  evidences  of  crime? 
The  testimony  of  all  of  the  witnesses  is 
that  the  house  was  burning  from  the  top 
downwards,  or,  in  other  words,  that  the 
flre  started,  as  defendant  states,  in  the  sec- 
ond story  probably  near  the  flue.  If,  as  con- 
tended by  the  state,  the  flre  was  started  by 
the  defendant  after  having  shot  his  wife,  to 
destroy  the  evidence  of  his  crime,  and  it  ev- 
idently was  not  started  until  some  time  be- 
tween 4  and  6  o'clock  in  the  morning,  what 
was  the  wife.  If  not  helping  to  extinguish 
the  flre,  doing  in  the  second  story  at  this 
hour,  where  defendant,  if  at  all,  mast  have 
shot  her;  and.  If  she  was  not  shot  while 
In  the  second  story,  why  would  he  shoot 
her  while  downstairs — and  there  is  no  evi- 
dence, physical  or  otherwise,  that  he  did — 
then  carry  the  body  upstairs  and  start  the 
flre  there,  when,  as  every  school  boy  knows, 
whether  he  has  any  knowledge  of  physics  or 
not,  that  a  flre  started  from  below  or  at 
the  bottom  of  any  inflammable  material  burns 
more  rapidly  and  completely  than  when  ig- 
nited from  the  top?  If  it  is  possible  to  con- 
ceive that  defendant  killed  his  wife,  and  then 
carried  her  body  upstairs,  is  it  not  most  rea- 
sonable to  conclude  that,  having  removed  his 
children,  he  would  have  set  flre  to  the  build- 
ing in  one  of  the  lower  rooms  where  com- 


bustion would  have  been  rapid  and  com- 
plete, and.  If  his  alarm  was  a  mere  ruse,  the 
building  would  have  been  so  completely  en- 
veloped with  flames  when  the  neighbors  ar- 
rived that  all  evidence  of  his  crime  would 
have  been  obliterated;  instead,  however,  the 
lower  story  was  still  so  accessible  or  free 
from  fire  when  the  neighbors  came  that  they 
were  enabled  to  carry  many  articles  of  furni- 
ture and  bedding  therefrom,  and  if  there  was 
evidence  of  the  murder  the  record  makes  no 
mention  of  same. 

Much  as  defendant  may  be  censored  for 
having  failed  to  do  what  the  man  of  ordina- 
ry manhood  would  have  deemed  bis  highest 
duty,  namely,  to  save  his  wife  from  the 
flames,  his  failure  to  do  so  is  not  a  circum- 
stance sufficient  to  indicate  that  he  is  guilty 
of  murder.  The  state's  case,  therefore,  as  it 
seems  to  us,  outside  of  the  facts  we  have 
enumerated,  is  based  wholly  upon  conjecture 
bom  and  nurtured  in  that  abhorrence  nor- 
mally felt  for  a  creature  who  becomes  so 
possessed  with  fear  that  he  will  abandon  his 
wife  probably  to  a  horrible  death  in  an  at- 
tempt to  save  himself.  Taking  into  consid- 
eration the  delicate  condition  of  the  wife  at 
the  time  of  the  flre,  and  the  terrible  phys- 
ical effort  she  must  have  made  to  assist  him 
in  extinguishing  it,  the  conclnslon  is  not  un- 
reasonable that  when  they  reached  the  sec- 
ond floor  of  their  dwelling  and  had  emptied 
the  tub  of  water,  when  as  he  says  the  smoke 
became  so  dense  he  could  not  see  her,  she 
may  have  been  suffocated  or  rendered  uncon- 
scious, and  therefore  unable  to  move  before 
her  body  was  burned;  the  shot  In  her  body 
may  have  been  from  the  cartridges  of  which 
there  were  many  on  the  stairsteps  and  three 
or  four  gallons  of  same  in  the  stone  chum 
underneath  where  her  body  was  evidently  ly-  - 
ing  before  the  flue  fell,  and  which  were  dis- 
charged by  the  heat  with  such  rapidity  tliat 
those  present  liken  the  reports  to  a  sham 
battie. 

There  is  nothing  to  indicate  that  the  re- 
ports heard  by  the  witnesses  during  the  flre 
could  have  been  produced  by  anything  else 
than  the  exploding  cartridges.  If  exploded 
by  a  force  sufficient  to  make  the  reports  de- 
scribed, the  shot  or  the  shells,  if  metal,  de- 
pendent upon  whether  they  rested  upon  the 
primer  or  shot  ends  of  the  cartridges,  must 
have  been  driven  somewhere,  and  as  the 
wife's  body  was  immediately  over  the  stone 
churn  in  which  there  were  hundreds  of 
shells,  many  of  them  metal,  it  is  not  unrea- 
sonable that  the  body  was  penetrated  by 
some  of  the  shot  therefrom.  This  reasoning 
Involves  two  assumptions:  The  flrst  is  that 
the  reports  indicated  confinement  of  the  car- 
tridges in  a  manner  entirely  different  from 
that  testified  to  by  the  witnesses  of  the  state 
In  their  experiments;  and,  the  second,  that 
when  so  confined  and  exploded  they  would 
be  productive  of  sufficient  force  to  carry  the 
shell  or  shot  a  considerable  distance;  if  not. 
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there  would  have  been  no  reports — the  tes- 
timony of  the  only  expert  witnesses  Introduc- 
ed by  the  state  was  that  unconfined  car- 
tridges make  no  reports;  therefore,  confined 
cartridges  do.  This  reasoning,  however,  la 
only  made  in  passing,  so  to  speak,  because 
although  the  wife's  body  may  have  been  pen- 
etrated by  shot  other  than  from  the  shells 
exploded  by  the  heat,  there  Is  nothing,  abso- 
lutely nothing,  which  can  be  dignified  with 
the  title  of  evidence  to  connect  the  defend- 
ant therewitli. 

A  fair  but  not  Infiillible  test  as  to  the  suffi- 
ciency of  facts  necessary  to  convict  in  a 
case  based  wholly  on  circumstantial  evidence 
may  be  made  by  comparing  such  evidence 
with  that  of  other  cases  possessing  similar 
features  and  involving  kindred  crimes;  but 
such  a  course  is,  in  our  opinion,  not  necessary 
here.  The  facts  are  few  and  simple,  and  the 
circumstances  are  all  within  the  range  of 
average  human  experience.  Contrast  or  com- 
parison with  other  cases  would,  as  a  conse- 
quence, tend  more  to  confuse  than  enlighten. 

We  have  therefore  refrained  from  discuss- 
ing the  facts  by  contrast  or  comparison  in 
such  cases  as  State  v.  Francis,  199  Mo.  671, 
98  S.  W.  11;  State  v.  Gordon,  199  Mo.  561, 
98  S.  W.  39;  State  v.  Nesenhener,  164  Mo. 
461,  65  S.  W.  230;  and  State  v.  Crabtree,  170 
Mo.  642,  71  S.  W.  127— in  which  the  evidence 
was  wholly  circumstantial,  and  as  we  think 
much  stronger  than  in  the  case  at  bar,  yet 
the  court  found  it  In  each  case  insufficient 
to  sustain  the  conviction. 

While  the  reasoning  leading  to  the  con- 
clusion we  have  reached  in  this  case  is  large- 
ly analogous,  it  is  based  upon  as  broad  a 
foundation  of  fact  as  that  upon  which  the 
Jury  found  the  defendant  guilty.  We  do  not 
have  to  rely,  however,  upon  analogous  rea- 
soning or  weigh  it  with  that  to  the  contrary, 
to  determine  the  guilt  or  innocence  of  de- 
fendant; we  are  authorized,  and  it  is  our 
duty  to  confine  ourselves  to  the  actual  facts 
to  determine  the  defendant's  connection  with 
the  crime.  Giving  all  of  these  their  full 
force,  irrespective  of  any  other  cause  that 
may  liave  occasioned  the  wife's  death,  or,  in 
other  words,  weighing  them  at  their  full 
worth  as  evidence,  it  is  our  opinion  they  are 
not  sufficiently  ample  and  convincing  to  base 
a  verdict  thereon  of  guilty,  and  we  so  hold. 

The  Judgment  should  therefore  be  revers- 
ed, and  the  defendant  discharged.  It  is  so 
ordered.  All  concur;  PARIS  and  BROWN, 
JJ.,  in  result 


ROBINSON  et  al.  v.  KORNS  et  ux. 

(Supreme  Court  of  Missouri,  Division   No.  1. 
May  31,  1913.) 

1.  Advebsk  Possession  (§  8*)— Streets— Va- 
cation. 

Defendant's    original    grantor   platted    the 
land  in  controversy  as  a  street  in  1S57,  and, 


although  a  fence  ran  through  the  middle  of  it, 
it  was  not  removed,  but  was  maintained  there 
for  nearly  50  years  by  subsequent  owners  who 
in  each  case  held  to  the  fence.  Rev.  St.  1855, 
c.  158,  f  8,  in  force  at  that  time,  provides  that 
maps  and  plats  of  towns  and  villages  shall  be 
a  sufficient  dedication  to  vest  the  fee  in  the 
county,  in  trust  and  for  the  uses  therein  ex- 
pressed. Rev.  St  1909,  |  1886,  which  was  then 
in  force,  provides  that  nothing  contained  in  any 
statute  of  limitation  shall  extend  to  any  lands 
appropriated  to  public  use,  while  section  9.50G. 
which  was  enacted  subsequent  to  the  dedica- 
tion, provided  for  the  vacation  of  such  streets. 
Held,  that  despite  Rev.  St.  1909,  |  10446,  pro- 
viding that  nonuser  by  the  public  for  a  period 
of  10  years  continuously  of  any  public  road 
shall  be  deemed  an  abandonment  of  the  same, 
the  rights  of  the  county  to  the  dedicated  land 
in  question  are  not  barred  by  possession  of  the 
dedicator  and  bis  abutting  grantees ;  for,  the 
hliEfhway  not  being  necessary  while  it  was  be- 
ing so  held,  no  adverse  rights  could  be  acquired. 
[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  §g  14,  27,  43^7;  Dec;  Dig. 
S  «■•] 

2.  Refobuation    of   Instbuments   (S    19*)  — 
Gbounds— Mistake. 

To  secure  the  reformation  of  a  deed  on  the 
f^round  of  mistake,  the  mistake  must  be  in 
the  terms  of  the  deed  and  not  in  the  contract 
and  it  must  also  be  mutual  and  not  unilateraL 
[Ed.  Note. — For  other  cases,  see  Reformatloa 
of  Instruments,  Cent  Dig.  {$  74-78 ;  Dec  Dig. 
i  19.*] 

3.  Evidence    ({    397*)  —  Pabol    Evidence 
Rule. 

So  strong  is  the  legal  presumption  that  a 
written  contract  contains  all  the  terms  of  the 
agreement  between  the  parties  that  parol  evi- 
dence will  not  be  heard  in  an  action  thereon 
to  vary  or  contradict  its  terms. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §1  1756-1765;    Dec.  Dig.  |  397.*] 

4.  Refobjcation    of  Instbumbntb   ({   45*)  — 
Burden  of  Pboof. 

In  a  suit  in  equity  to  correct  a  written 
contract  on  the  ground  of  mistake,  the  party 
asserting  the  mistake  has  the  burden  of  over- 
throwing by  evidence  that  i^  clear  and  con- 
vincing the  presumption  that  the  written  in- 
strument expressed  the  agreement,  and  conse- 
quently a  deed  will  not  be  reformed  by  ch.ing- 
ing  the  description  so  as  to  include  land  in 
a  nigbway  which  the  grantor  did  not  own  in- 
stead of  other  land  which  he  did,  upon  a  mere 
showing  that  the  grantor  pointed  to  a  fence 
in  the  highway  as  the  point  of  commencement 
of  the  tract  sold,  but  that  after  the  parties 
consulted  an  attorney  as  to  his  right  to  the 
land  in  the  street  he  executed  a  deed  which  did 
not  include  the  land  so  located. 

[Ed.  Note. — For  other  cases,  see  Reformation 
of  Instruments,  Cent  Dig.  S§  157-193;  Dec 
Dig.  §  45.  •] 

Appeal  from  Circuit  Court,  Buchanan 
County;  L.  J.  Eastin,  Judge. 

Ejectment  by  Gertrude  Robinson  against 
Avery  Korns  and  another,  who  filed  an  an- 
swer seeking  affirmative  relief,  and  Implead- 
ed Samuel  J.  Turner  and  wife  as  defend- 
ants. From  a  Judgment  for  the  first-named 
defendants,  plaintiff  and  the  Impleaded  de- 
fendants appeal.  Reversed  and  remanded, 
with  directions. 

James  Limbird,  of  St.  Joseph,  for  appel- 
lants. Duncan  &  Utz,  of  St  Joseph,  for  re- 
spondent 


*For  ottter  cases  ae«  same  topic  and  section  NUMBER  In  Deo.  Dig.  ft  Am.  Dig.  Key-No.  Series  &  Rep'r  Indexes 
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BROWN,  C.  Ejectment  bronght  March  16, 
1910,  by  Gertrude  Robinson  against  tbe  de- 
fendants Koms  and  wife  for  possession  of  a 
lot  in  St  Joseph  described  in  the  petition  as 
"tbe  east  eighty  feet  of  lots  five  (5)  and  six 
(6)  Ashland,  as  shown  by  plat  thereof :  being 
a  subdivision  of  a  part  of  the  northwest 
quarter  of  section  three  (3)  township  fifty- 
seven  (57)  range  thirty-five  (35)  in  Buchanan 
county,  Missouri."  The  defendants  answer- 
ed, impleading  Samuel  J.  Turner  and  wife, 
who  were  made  parties  defendant  against 
their  protest.  Tbe  answer  of  th6  Kornses 
consisted  of  (1)  a  general  denial,  and  (2)  a 
plea  that  prior  to  September  12,  1907,  they 
sold  Mr.  Turner  a  piece  of  land  described 
as  follows:  "Commencing  six  hundred  and 
sixty  feet  north  of  southeast  corner  of  the 
sonthwest  quarter  (%)  of  the  northwest  quar- 
ter (%)  of  section  three  (3)  township  fifty- 
seven  (57)  range  thirty-five  (35) ;  thence  west 
eighty  (80)  feet;  thence  south  to  the  south 
line  of  lot  six  (6),  Ashland;  thence  east 
eighty  feet  along  said  south  line  of  lot  six 
(6)  to  the  east  line  of  said  sonthw^est  quarter 
(%)  of  the  northwest  quarter  (hi)  of  section 
three  (3)  township  fifty-seven  (57)  range 
thirty-five  (35) ;  thence  north  to  the,  place  of 
beginning."  That  on  that  day  they  executed 
to  Turner  a  warranty  deed  in  which  the  land 
so  sold  was  described  as  in  the  petition. 
The  difference  between  the  land  described 
in  the  i>etltion  and  in  the  answer  is  that 
the  lot  described  in  the  answer  lies  30  feet 
farther  east  than  that  described  in  the  pe- 
tition, so  that  it  includes  the  east  50  feet 
of  lots  5  and  6,  Ashland,  and  30  feet  lying 
Immediately  east  of  it  to  the  middle  of  a 
street  appearing  upon  the  Ashland  plat. 
Tbe  answer  further  states  that  Turner  aud 
wife,  on  March  14,  1910,  sold  and  deliver- 
ed to  plaintiff  the  possession  of  the  same 
property  sold  Turner  by  the  defendants, 
and  executed  to  plaintiff  a  deed  in  which 
they  erroneously  described  the  land  as  it 
was  described  in  tbe  deed  to  them  from 
Koms  and  wife,  and  tbe  plaintiff  thereupon 
took  possession  of  the  ground  that  was  ac- 
tually sold  and  pointed  out  to  her  and  also 
Insisted  on  taking  possession  of  the  other  30 
feet  lying  immediately  west  of  it,  making 
110  feet  in  all.  The  prayer  of  the  answer  is 
that  the  erroneous  description  in  the  deed  of 
defendants  to  Samuel  J.  Turner  and  in  the 
deed  from  Turner  and  wife  to  plaintiff  be 
reformed  and  corrected  so  as  to  conform  to 
the  true  description  set  forth  in  the  answer, 
and  for  general  relief.  Turner  interposed  a 
general  demurrer,  and  when  it  was  overruled 
answered,  putting  in  issue  tbe  afilrmative 
averments  of  the  answer,  and  the  plaintiff  re- 
plied to  the  same  effect 

It  appeared  upon  the  trial  that  in  1857  one 
Fred  Smith,  being  the  owner  of  the  land  in- 
cluded, filed  a  town  plat  of  Ashland  in  the 
recorder's  ofilce  of  Buchanan  county;  that 
this  in  all   respects  conformed  to  the  act 


then  in  force  concerning  the  plats  of  towns 
and  villages  (R.  S.  1855,  c.  158)  is  not  ques- 
tioned. At  that  time  Mr.  Smith  had  a  fence 
extending  north  and  south  along  the  east 
line  of  the  southwest  quarter  of  the  north- 
west quarter  of  the  section,  which,  by  fepair- 
Ing  and  replacing,  has  been  maintained  In  the 
same  position  ever  since.  This  fence  is  in 
the  middle  of  a  street  appearing  on  the  plat 
by  the  name  of  Chambers  avenue.  liOts  5 
and  6,  as  platted,  front  on  this  street 
There  is  also  a  traveled  road  along  the  north 
side  of  lots  5  and  14  extending  west  from 
Chambers  avenue  to  another  platted  street 
called  Ashland  avenue,  which  is  also  open. 
Chambers  avenue  has  never  been  improved, 
and  the  abutting  owners  on  each  side  seem 
to  occupy  the  land  of  which  it  consists  to  the 
fence,  although  there  is  no  evidence  of  val- 
uable improvements  having  been  placed  on  it 
since  the  plat  was  made,  or  of  any  claim  of 
ownership  of  the  ground  In  the  street  until 
this  controversy  arose.  Smith  continued  to 
own  the  land  in  question,  including  lots  6 
and  13  and  6  and  14,  until  July,  1807,  when 
he  conveyed  to  one  Gllck,  and  by  mesne  con- 
veyances It  was  acquired  by  defendant  Avery 
Korns  In  1893  from  one  Strlgnltz  and  wife, 
by  warranty  deed,  using  the  same  descrip- 
tion with  reference  to  the  lot  numbers  of  the 
Ashland  plat  as  are  used  in  the  deed  from 
Smith  to  Gllck.  These  four  lots  constituted  a 
solid  body  of  land  something  more  than  200 
feet  north  and  south  and  500  feet  more  or 
less  east  and  west.  The  deeds  of  Strignitz 
to  Korns,  from  Korns  to  Turner,  and  from 
Turner  to  plaintiff,  all  referred  directly  to 
the  plat  of  Ashland  for  the  description  of  the 
lots.  The  two  latter  deeds  describe  the  land 
conveyed  as  follows:  "All  the  east  eighty 
feet  of  lots  five  (5)  and  six  (6),  Ashland,  as 
shown  by  plat  thereof,  b«ing  a  subdivision  of 
a  part  of  the  northwest  quarter  of  section 
three  (3),  township  fifty-seven  (57),  range 
thirty-five  (36)." 

Of  his  sale  and  conveyance  of  the  land  to 
Turner  Mr.  Korns  testifies  that  he  took  Mr. 
Turner  down  there  and  showed  him  the  east 
end  of  the  ground  and  they  traded  on  that 
principle;  he  was  to  have  the  east  80  feet 
up  to  the  fence.  He  did  not  think  there  were 
any  lots  mentioned  any  more  than  the  80 
feet  of  ground  until  they  came  to  describe  it 
in  tbe  deed.  He  was  then  at  a  loss  to  de- 
scribe It,  and  some  one  said  that  the  east  80 
feet  of  lots  so  and  so  would  make  a  fair  de- 
scription of  the  80  feet  He  presumed  be  was 
deeding  blm  tbe  80  feet  of  ground  lying  next 
to  the  fence.  He  attempted  to  do  so.  Noth- 
ing was  said  about  lots  5  and  6  at  that  time. 
He  then  proceeded  as  follows:  "I  heard  of 
this  controversy  getting  up,  so  I  went  to  Mr. 
Limbird's  oflioe  with  Mr.  Turner  before  I 
sold  it — Mr.  Turner  came  out  there  and  ask- 
ed me  to  come  and  see  about  the  ground.  I 
went  down  to  Mr.  Limbird's  office ;  he  spoke 
about  this  street  being  dedicated  there.     I 
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asked  him  a  few  questions  about  it,  and  he 
said  be  didn't  know  this  and  didn't  know 
that,  but  as  far  as  making  any  agreement 
with  Mr.  liimbtrd  or  anybody  else  in  regard 
to  that  80  feet  west  of  that  road  is  a  positive 
falsehood.  I  never  agreed  nnder  any  circum- 
stances to  make  any  other  proportion.  Mr. 
Turner  and  I  went  away  from  bis  office  to 
Mr.  Austin's  office,  and  we  took  the  abstract 
and  was  looking  at  it.  It  shows  I  tiave 
530  feet  of  gi^oimd  on  the  north  line.  I 
told  him,  I  said  I  couldn't  see  where  there 
was  anything  different  from  the  80  feet 
I  showed  him  and  conveyed  to  him  I  could 
do.  I  says,  'I  don't  want  to  do  anything 
unfair,'  and  I  told  him  I  would  investi- 
gate. I  didn't  agree  to  do  anything  with 
him,  and  when  he  says  I  agreed  to  make  a 
deed  for  80  feet  west  of  that  road  he  iells 
a  falsehood."  He  also  said  that  he  never 
was  in  Mr.  Limbird's  office  except  the  one 
time  that  he  went  there  with  Mr.  Turner, 
and  then  they  could  not  agree  on  anything. 
He  never  went  back.  Ashland  had  been  in- 
cluded in  the  dty  of  St  Joseph  about  a  year 
at  the  time  of  the  trial. 

The  cause  was  tried  before  the  court  with- 
out a  Jury.  The  facts  were  found  substan- 
tially as  stated  in  the  answer,  and  Judgment 
was  rendered  thereon  for  defendant,  for  the 
reformation  of  both  deeds  as  prayed. 

I.  The  controlling  question  in  this  case  is 
whether,  in  the  deed  from  Korns  to  Turner, 
they  intended  to  Include  In  the  description  of 
the  land  conveyed  the  east  50  feet  of  lots  5 
and  6  as  shown  by  the  piat  of  Ashland,  and 
the  west  30  feet  of  Chambers  avenue,  Instead 
of  the  east  80  feet  of  those  lots.  Although 
the  defendant  has  asked  the  reformation  of 
the  deed  from  Turner  to  plaintiff,  it  cuts  no 
figure  In  this  case,  except  as  the  intention  of 
the  parties  to  it  may  throw  light  upon  the 
question  of  notice  to  her  of  his  alleged  equi- 
ties. In  attacking  the  sufficiency  of  these 
deeds  he  necessarily  admits  that  be,  himself, 
is  without  paper  title  to  the  land  he  is  try- 
ing to  force  upon  his  grantee  Instead  of  the 
lands  to  which  he  had  title,  and  actually 
conveyed  to  him;  for  the  deed  under  which 
he  claims  contains  the  same  vice  of  descrip- 
tion as  the  deeds  which  he  attacks.  It  de- 
scribes no  part  of  the  street  which  be  now 
claims  to  have  sold.  By  his  deed  he  ex- 
pressly covenants  that  he  was  seised  of  an 
indefeasible  estate  in  tee  simple,  that  It  was 
free  from  incumbrances,  and  for  further  as- 
surance, and  if,  with  respect  to  the  portion 
which  he  now  desires  to  insert  instead  of  a 
part  to  which  he  Iiad  a  good  title  under  Ills 
deed  he  was  without  title,  or  U  It  was  in- 
cumbered with  an  easement  or  trust  which 
entitled  the  public  to  its  possession  and  use, 
this  would  be  a  circumstance  strongly  tend- 
ing to  show  the  improbability  of  his  present 
claim.  For  this  reason.  If  for  no  other,  the 
condition  of  lila  title  to  the  strip  in  dispute 
is  important  j 


[1]  No  question  is  made  In  the  record  or 
argument  with  respect  to  the  sufficiency  of 
the  plat  of  Ashland  made  in  July,  1857.  Sec- 
tion 8,  C.  168,  R.  8.  1855,  which  was  In  force 
at  the  time  of  this  dedication,  provides  as 
follows:  "Such  maps  and  plats  of  such 
towns  and  villages,  and  additions,  made, 
acknowledged,  certified  and  deposited,  with 
the  recorder,  shall  be  a  sufficient  conveyance 
to  vest  the  fee  of  such  parcels  of  land  as  are 
herein  expressed,  named  or  intended  for  pub- 
lic uses,  in  the  county  In  which  such  town, 
village  or  addition.  Is  situate,  in  trust  and 
for  the  uses  therein  named,  expressed  or  in- 
tended, and  for  no  other  use  or  purpose." 
This  section  has  frequently  been  before  this 
court  which  has  not  failed  to  give  effect  to 
the  plain  intent  of  the  Legislature  as  ex- 
pressed by  its  languag&  The  object  of  in- 
vesting the  public  with  the  fee  instead  of  a 
mere  easement  is  evidently  to  give  It  com- 
plete discretion  and  control  with  respect  to 
the  time  and  manner  of  Its  improvement 
The  growth  of  the  municipality  is  encouraged 
and  promoted  by  making  it  safe  to  purchase 
land  upon  these  platted  streets  with  the  cer- 
tainty that  they  will  be  held  In  trust  for 
the  purpose  to  which  they  have  been  dedicat- 
ed until  such  time  aa  the  necessity  shall  arise 
for  their  improvement  Sometimes,  to  be 
sure,  the  development  may  be  so  retarded  as 
to  indicate  that  the  plat  has  been  a  mistake, 
but  the  Legislature  foresaw  this,  and  provid- 
ed a  complete  remedy  by  the  early  enactment 
of  what  is  now  section  9506,  R.  S.  1909, 
which  permits  the  vacation  of  the  streets, 
avenues,  or  roads  dedicated  on  such  a  plat 
as  this  upon  the  petition  of  the  owners  of  the 
lots  lying  on  both  sides  of  or  fronting  them. 
This  proceeding  can  then  only  be  had  upon 
ample  public  notice  and  secures  the  protec- 
tion of  public  as  well  as  private  interests. 
It  illustrates  perfectly  the  nature  of  the  trust 
upon  which  these  lands  are  held  by  the  coun- 
ties. Its  beneficiaries  are  not  only  the  gen- 
eral public,  but  the  owners  of  abutting  lands, 
and  all  others  having  a  special  interest  in 
the  existence  of  the  street 

Mr.  Smith,  as  we  have  already  said,  plat- 
ted this  addition  and  dedicated  its  avenues  in 
1857.  At  that  time  the  fence  which  defines 
the  bone  of  contention  in  this  case  was  there. 
He  was  under  no  obligation  to  destroy  it 
and  leaving  it  until  the  public  should  be 
ready,  in  the  execution  of  its  trust,  to  im- 
prove the  street  and  to  remove  it  for  that 
purpose,  constituted  no  adverse  claim  of 
ownership.  He  sold  these  lots  in  1867,  con- 
veying them  by  a  deed  which  referred  to  his 
act  of  dedication.  What  is  now  section  1886, 
R.  S.  1909,  was  then  in  force.  It  provides: 
"Nothing  contained  In  any  statute  of  limita- 
tion shall  extend  to  any  lands  given,  granted, 
sequestered  or  appropriated  to  any  public, 
pious  or  charitable  use,  or  to  any  lands  be- 
longing to  this  state."  The  application  of 
that  section  to  such  cases  as  this  was  befbre 
this  court  in  City  of  Columbia  t.  Bright,  179 
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Mo.  441,  79  8.  W.  161,  and  in  considering  tbe 
Instructions  it  said:  "As  we  have  seen,  there 
never  was  any  adverse  possession  by  defend- 
ant's grantors  of  that  part  of  the  strip  sued 
for  lying  west  of  tbe  west  line  of  tbe  old 
Gentry  Honse  until  'Oarth  Hall'  was  built  in 
1877  or  1878,  and  hence  there  was  no  ground 
upon  which  to  predicate  a  right  or  title  in 
defendant  by  adverse  possession  to  that  part 
o<  the  strip  on  which  the  old  Gentry  House 
was  not  located,  since  the  first  entry  thereon 
was  made  after  tbe  statute  of  1865  went  in- 
to effect,  since  which  time  no  person  can  ac- 
quire title  by  adverse  possession  to  a  part 
of  a  public  street  •  •  •  The  fact  that 
the  dty  when  grading  and  macadamizing 
Ninth  street  left  the  old  Gentry  House  and 
tbe  old  sidewalk  adjoining  it  in  the  condi- 
tion in  which  they  had  been  for  many  years 
previous  thereto  could  not  confer  any  legal 
right  or  title  upon  tbe  defendant's  grantors, 
to  that  part  of  the  street  thus  left  unimprov- 
ed. Tbe  dty  authorities  have  tbe  right  to 
improve  the  streets,  or  any  part  of  them,  in 
any  manner  and  to  any  extent  that  to  them 
may  seem  proper  and  for  the  public  interest, 
and  it  goes  without  saying  that  in  tbe  cir- 
cumstances of  this  case  there  cannot  be  found 
any  equity  to  estop  tbe  plalntitT  from  assert- 
ing its  title  to  any  part  of  tbe  strip  in  ques- 
tion. The  only  defense  the  defendant  had  to 
plalntllTs  action  as  to  any  part  of  that  strip 
which  was  wltbln  the  boundaries  of  Ninth 
street  was  adverse  possession  prior  to  the 
act  of  1866,  and  to  that  defense  tbe  instruc- 
tions on  this  issue  should  have  been  confined 
and  to  so  much  of  the  strip  as  had  been  cov- 
ered by  the  old  Gentry  House." 

The  appropriation  of  lands  to  public  uses 
by  the  very  act  which  enables  the  owner  to 
treat  tbem  as  urban  property,  and  to  realize 
the  commercial  advantages  of  such  treatment, 
deserves,  and  has  received,  tbe  cordial  en- 
couragement of  the  state.  Its  towns,  vil- 
lages, and  cities  come  into  existence,  or  are 
extended,  with  tbe  land  for  streets  and  pub- 
lic grounds  paid  for  in  advance  by  those  who 
happen  to  be  remunerated  by  their  own  en- 
terprise. It  forbids,  by  penal  laws,  tbe  sell- 
ing of  urban  lots  until  their  representations 
that  land  will  be  forthcoming  for  these  pub- 
lic uses  have  been  fully  carried  out  by  thdr 
formal  dedication.  And  finally  it  otTers  it- 
self, through  the  agency  of  the  county  as  a 
trustee  for  the  benefit  of  the  public,  includ- 
ing the  purchasers  of  lots,  to  hold  the  title 
for  tbe  purposes  of  these  uses.  When  the 
plat  is  executed  and  filed,  the  title  vests  in 
the  county  by  operation  of  the  statute,  and 
not  by  any  act  of  tbe  trustee  or  other  state 
agency.  It  can  only  be  devested  by  tbe  pro- 
cess provided  in  the  statute,  or  when  the 
execution  of  the  use  becomes  impossible^  No 
mere  lapse  of  time  or  adverse  possession  will 
destroy  it  Oasklns  v.  Williams,  235  Mo.  563, 
139  S.  W.  117,  86  I*  a  A.  (N.  8.)  603.  The 
provision  of  the  act  of  1887  (now~embodied 
In  section  10446  of  tbe  Kevised  Statutes  of 


1909)  that  "nonuser  by  tbe  public  for  a  peri- 
od of  ten  years  continuously  of  any  public 
road  shall  be  deemed  an  abandonment  of  the 
same"  has  no  application  in  this  case.  Mak- 
ing it  as  broad  as  we  can  by  literal  interpre- 
tation, aided  by  every  possible  presumption 
which  may  arise  from  necessity  or  expediency, 
it  only  applies  to  public  roads  existing  or 
which  have  existed,  and  not  to  the  title  of 
lands  voluntarily  conveyed  in  trust  to  be 
used  for  the'  purpose  of  establishing  streets 
tbereon  as  they  shall  be  needed.  State  v. 
Muir,  136  Mo.  App.  118,  117  8.  W.  620;  State 
V.  Busse,  153  Mo.  App.  466,  184  8.  W.  680. 
The  statute  creating  this  last  class  of  titles 
covers,  the  whole  ground  of  their  origin  and 
extinguishment,  by  a  symmetrical  plan.  It 
all  platted  streets  In  our  cities,  towns,  and 
villages  which  have  not  yet  been  opened  and 
improved,  although  more  than  ten  years  has 
elapsed  since  the  filing  of  tbe  plats  dedicat- 
ing them,  should  at  once  and  automatically 
be  extinguished,  and  tbe  land  surrendered  to 
the  owners  of  abutting  lots,  to  be  purchased 
or  condemned  and  paid  for  before  it  could 
be  used  for  the  purpose  to  wbidi  it  has  al- 
ready been  dedicated,  tbe  result  would  be 
startling.  -Such  an  effect  ought  not  to  be  at- 
tributed to  tbe  use  of  a  word,  periiaps  broad- 
er than  necessary,  in  connection  with  a  mat- 
ter entirely  disconnected  with  the  subject 
Such  a  rule  would  Impose  upon  the  legislator 
the  duty,  in  selecting  words  to  express  him- 
self about'  the  matter  In  band,  to  ascertain 
whether  there  is  not  something  else  of  which 
he  has  never  dreamed,  but  still  within  the 
range  of  legislative  power,  to  wblcb  they 
might  also  be  applied.  There  is  nothing  in 
Johnson  v.  Rasmus,  237  Ma  686,  141  8.  W. 
690,  which  tends  to  question  our  conclusion 
in  this  respect  That  case  was  dealing  with 
tbe  very  matter  to  which  this  statute  was 
designed  to  apply. 

[2]  II.  The  respondent's  claim  to  afSrma- 
tive  relief  necessarily  admits,  as  we  have 
seen,  that  bis  deed  to  Turner  is  sufficient  in 
its  description  to  convey  the  30  feet  in  con- 
troversy off  the  west  side  of  the  east  80 
feet  of  lots  5  and  6,  and  this  admission  is 
well  founded.  It  follows  that  unless  some 
reason  has  been  shown  why,  in  equity,  tbe 
deed  ought  not  to  be  operative  for  that  pur- 
pose, the  appellant  should  recover  the  dis- 
puted strip;  for  the  respondent  admits  that 
be  is  in  possession  against  the  terms  of  his 
deed.  In  such  a  caise  we  must  first  look  to 
the  pleadings  for  an  explanation — for  a  state- 
ment of  some  reason  why  the  legal  title 
ought  not  to  prevalL  There  are  two  grounds 
upon  which  equity  sometimes  affords  sucb 
reUef — fraud  and  mistake.  Of  tbe  first  there 
is  no  bint  In  the  record — either  in  the  plead- 
ings, or  evidence,  or  argument  Of  the  oth- 
er, the  pleadings  are  equally  sUent  The  an- 
swer contains  no  charge  of  such  mutual  mis- 
take In  the  deed  as  will  authorize  a  change 
in  its  terms  by  a  court  of  equity.  It  simply 
charges  that  the  premises  really  sold  wereer- 
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roneonsly  described  In  the  deed.  There  Is  no 
attempt  to  give  a  reason  for  this  misdescrip- 
tion. There  is  no  charge  that  it  was  not  the 
deliberate  act  of  the  parties  with  their  eyes 
open  to  the  consequences.  Were  we  at  lib- 
erty to  disregard  the  Insufficiency  of  the 
pleading  and  give  judgment  upon  the  evi- 
dence, we  would  not  find  our  condition  im- 
proved. Mr.  Korns  testified  that  before  sell- 
ing the  land  to  Mr.  Turner  they  both  went  to 
a  lawyer's  office  and  discussed  the  matter 
of  the  dedication  of  this  street,  but  came  to 
no  conclusion,  and  made  the  deed. 

The  rule  that  must  be  applied  in  these  cas- 
es is  that  the  mistake  to  be  corrected  must 
have  been  made  in  drawing  the  instrument, 
and  not  in  making  the  contract  out  of  which 
it  grew.  Parker  v.  Vanhoozer,  142  Mo.  621, 
629,  44  S.  W.  728.  This  mistake  must  be 
mutual,  and  not  unilateral.  That  is  to  say, 
both  must  agree  to  what  the  instrument  shall 
contain,  and  both  must  act  in  executing  it 
upon  the  belief  that  it  is  so  written.  This 
rule  is  illustrated  in  Dougherty  v.  Dougher- 
ty, 204  Mo.  228,  238,  102  S.  W.  1099,  1102, 
in  which  the  scrivener  acted  for  the  gran- 
tees. This  court  said:  "His  mistake  was 
the  mistake  of  the  grantees,  but  not  the  mis- 
take of  the  grantor,  for  whom  he  In  no  way 
acted,  under  the  proof  in  this  case.  The  mis- 
take is  purely  unilateral  and  one  which 
courts  of  equity  do  not  reform.  Grand  Lodge 
A.  O.  U.  W.  V.  Sater,  44  Mo.  App.  loc.  dt. 
453;  Meredith  v.  Holmes,  105  Mo.  App.  loc. 
dt  352  [80  S.  W.  61] ;  Brocking  v.  Stfaat, 
17  Mo.  App.  loc.  clt  305 ;  Benn  v.  Prltchett, 
163  Mo.  loc.  dt  572  [63  S.  W.  1103] ;  Miller 
V.  Railroad,  162  Mo.  loc.  dt  440,  441  [63  S. 
W.  85]." 

[3, 4]  In  the  same  case,  quoting  from  Mere- 
dith V.  Holmes,  105  Mo.  App.  loc.  clt  352, 
SO  S.  W.  loc.  cit  63,  this  court  stated  the  rule 
with  reference  to  the  quantity  of  proof  requir- 
ed in  such  cases  as  follows:  "So  strong  is  the 
legal  presumption  that  a  written  contract 
unambiguous  and  complete  in  itself,  con- 
tains all  the  terms  of  the  agreement  between 
the  parties,  that  parol  evidence  will  not  be 
heard  in  an  action  on  a  contract  to  vary  or 
contradict  its  terms.  Evans  v.  Mfg.  Co.,  118 
Mo.  548  [24  S.  W.  175];  Tracy  v.  Iron 
Works,  104  Mo.  1^  [16  8.  W.  203];  Black 
River  Lumber  Co.  v.  Warner,  93  Mo.  374  [6 
S.  W.  210] ;  Bunce  v.  Beck,  43  Mo.  266.  Cor- 
related to  this  rule,  is  tiie  rule  in  equity 
suits  to  correct  a  written  contract  on  the 
ground  of  mistake  that  casts  upon  the  party 
asserting  the  mistake  the  burden  of  over- 
throwing, by  evidence  that  is  clear  and  con- 
vincing, the  pilma  fade  presumption  that 
the  contract  exhibits  the  ultimate  agreement 
of  the  parties,  and  of  showing  that  the  mis- 
take was  mutual.  Judson  v.  Mullinax,  145 
Mo.  630  [47  S.  W.  565] ;  Parker  v.  Vanhoozer, 
142  Mo.  621  [44  S.  W.  728] ;  Sweet  v.  Owens, 
109  Mo.  1  [18  S.  W.  928] ;   Gaylord  v.  Insur- 


'  ance  Co.,  40  Mo.  13  [93  Am.  Dec.  289] ;  Benn 
V.  Prltchett  163  Mo.  560  [63  S.  W.  1103]." 

Applying  these  rules  to  the  case  now  be- 
fore us,  we  find  that  after  fuU  discussion  by 
the  parties,  not  only  between  themselves  but 
with  a  lawyer,  of  the  very  point  on  which 
they  now  split,  the  effect  of  the  dedication 
of  Chambers  avenue  upon  the  transaction  in 
which  they  were  engaged,  the  grantor  drew, 
signed,  and  acknowledged,  and  the  grantee 
accepted  and  recorded,  the  deed  in  its  pres- 
ent form,  conveying  land  that  the  grantor 
really  owned.  In  this  suit  it  is  sought  to  "re- 
form" it  by  substituting  land  which  he  does 
not  own,  so  that  it  will  carry  a  breach  of 
warranty  on  its  face.  Under  these  circum- 
stances, it  is  peculiarly  appropriate  that  the 
reformation  should  require  evidence  clear, 
cogent  and  convincing  that  it  was  agreed  be- 
tween the  parties  that  the  description  con- 
tended for  by  appellant  should  be  used  in 
the  deed  and  not  the  description  which  it 
does  contain;  that  the  failure  to  do  so  was 
the  r^ult  of  the  mutual  mistake  of  both; 
and  that  they  believed,  at  the  time  the  ex- 
ecution of  the  deed  was  completed  by  deliv- 
ery and  acceptance,  that  it  was  so  written. 
On  the  contrary,  there  is  absolutely  no  evi- 
dence of  such  a  mutual  mistake.  The  ap- 
pellant testified,  it  is  true,  that  he  took  Tur- 
ner to  the  ground  and  showed  him  the  fenco 
as  the  line;  but  this,  without  more,  was  only 
a  representation  that  the  east  line  of  lots 
5  and  6,  to  be  conveyed  in  the  deed,  was  at 
the  fence,  and  not  that  a  street  was  the 
subject  of  the  transaction  instead  of  the  lots, 
and  that  the  deed  was  accepted  upon  the 
theory  that  it  was  so  written. 

The  Judgment  of  the  circuit  court  is  ac- 
cordingly reversed,  and  the  cause  remanded, 
with  directions  to  deny  the  affirmative  re- 
lief asked  In  the  answer ;  to  dismiss  the  alle- 
gations therein  in  the  nature  of  a  cross-bill ; 
to  dismiss  also  the  defendant  Samuel  J. 
Turner  with  his  costs ;  and  to  otherwise  pro- 
ceed to  final  judgment  in  the  ejectment  in 
accordance  with  the  law  as  stated  in  this 
opinion. 

BLAIR,  O.,  concurs. 

PER  CURIAM.  The  foregoing  opinion  of 
BROWN,  C,  is  adopted  as  the  opinion  of  the 
court    All  concur. 


Ez    parte  NELSON. 

(Supreme  Court  of  Missouri.     June  2,   1013.) 

1.  Contempt  (§  9*)— Cbiminai.  Contkmpt. 

While  a  divorce  action  was  pending  before 
circuit  judge  O.,  defendant's  newspaper  printed 
an  article  entitled  in  the  headlines,  "Pay  Fees 
before  Alimony.  The  Lawyers  mast  Collect 
First,  JudKe  G.  Decides.  Three  Attorneys 
.\warded  $60.00  Each  in  a  Suit  for  Divorce 
Which  Never  Came  to  Trial— Reverses  a  For- 
mer Ruling  by  Judge  X."— and  the  body  of  the 
article  recited,  "If  a  woman  brings  suit  for  di- 
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vorce  the  case  cannot  be  dismissed  nntil  the 
husband  has  paid  her  attorney's  fees;  Judge 
O.  made  that  ruling  yesterday  in  favor  of  the 
divorce  lawyers,"  in  the  suit  named,  and  the 
article  further  recited  that  the  attorney  for  the 
wife  in  such  suit  filed  a  motion  to  allow  her 
alimony  and  attorney's  fees,  and  when  the  mo- 
tion was  called  the  husband  appeared  with  the 
request  by  his  wife  that  the  suit  be  dismissed 
as  she  wanted  neither  alimony  nor  attorney's 
fees,  but  that  the  wife's  attorneys  insisted  that 
attorney's  fees  be  paid,  and  the  order  of  the 
circuit  judge  provided  that  the  suit  could  not 
be  dismissed  for  the  wife  until  her  attorneys 
were  paid,  and  that  in  a  similar  proceeding  re- 
cently the  judge  told  the  attorney  that  the  hus- 
band could  not  pay  both  attorney's  fees  and  ali- 
mony, and  the  article  continued,  ."The  Lawyer 
Decided.  'Now  which  shall  I  allow,'  the  court 
asked  of  the  lawyer,  'the  alimony  to  the  wo- 
man or  the  fee  to  you?'  'Just  make  the  judg- 
ment for  the  fee,'  the  attorney  requested,  and 
the  order  was  so  made"— and  that  another 
judge  of  the  circuit  court  had  decided  thereto- 
fore that  a  wife  could  dismiss  her  suit  regard- 
less of  whether  her  attorney's  fee  had  been 
paid,  bat  that  judge  G.  reversed  such  decision, 
and  there  "can  be  no  reconciliations  until  law- 
yers have  been  paid.  It  is  an  important  rul- 
ing in  favor  of  the  divorce  lawyers."  Held, 
that  the  article  was  not  ambiguous  and  was 
highly  contemptuous. 

[Ed.   Note.— For  other  cases,  see  Contempt, 
Cent.  Dig.  §§  15-18 ;  Dec  Dig.  §  9.*] 

2.  Contempt  <§  58*)— Cbiminai.  Contempt- 
Intent  OF  Abtigle. 

While  the  sworn  answer  of  contemner  in 
a  case  of  constructive  contempt,  denying  an  in- 
tention to  prejudice  the  court,  ia  conclusive  on 
the  question  of  contemptuous  intent  where  the 
publcation  is  ambiguous,  if  it  is  not  ambiguous 
the  publisher  is  conclusively  intended  to  have 
meant  what  be  clearly  stated  and  cannot  show 
the  contrary. 

[Bfl.  Note.— For  other  cases,   see  Contempt, 
Cent  Dig.  §§  16^-175 ;  Dec.  Dig.  $  5&*] 

3.  Libel  and  Slandeb  ({  5*)— Mauce— Pbe- 
sumptions. 

If  a  publication  is  actionable  per  se,  libel- 
ous intent  and  malice  are  conclusively  presum- 
ed. 

[ESd.   Note. — For  other  cases,  see   Libel  and 
Slander,  Cent  Dig.  {  278;  Dec  Dig.  §  5.*] 

4.  Contempt  (S  9*)— Cbtoinai,  Contempt. 

While  the  several  divisions  of  the  circuit 
court  of  Jackson  county  are  distinct  for  some 
purposes,  an  article  published  concerning  the 
judge  of  one  division  could  not  be  construed  to 
refer  to  the  judge  of  any  other  division  who 
did  the  act  charged  for  the  purpose  of  prevent- 
ing it  from  being  contemptuous  as  to  the  judge 
of  the  division  to  whom  it  expressly  referred. 

[Ed.    Note. — For  other   cases,   see  Contempt, 
Cent  Dig.  g§  15-18;    Dec.  Dig.  §  9.*] 

5.  Contempt  (§  00*)— Criminal  Contempt- 
Admission  or  Evidence. 

In  a  proceeding  for  criminal  contempt  of 
court  by  publishing  an  article  relating  to  a 
pending  divorce  action,  evidence  that  the  writer 
of  the  article  had  no  malice  toward  the  judge, 
and  that  the  owner  of  the  paper  had  no  knowl- 
edge of  the  publication,  was  admissible  in  miti- 
gation of  punishment,  though  not  as  substan- 
tive evidence. 

fE!d.   Note.— For  other  cases,   see   Contempt 
Cent  Dig.  §§  183-187;   Dec  Dig.  §  60.*] 

j6.  Contempt  (§  0»)— Cmminal  Contempt. 

An  order  dismissing  a  divorce  action  upon 
condition  that  attorney's  fees  be  paid  was  not  a 
final  disposition  of  the  case  so  that  it  was  still 
pending  so  as  to  make  a  libelous  and  contemp- 


tuous article  then  published  with  ftference  to 
the  case  one  published  pending  the  suit 

[Ed.  Note. — For  other  cases,  see  Contempt, 
Cent  Dig.  g|  15-18 ;    Dec.  Dig.  g  9.*] 

7.  Contempt  (8  28*)- Criminal  Contempt— 

£^Ct7SES. 

Mistake  and  want  of  intent  are  not  a  de- 
fense to  the  publication  of  an  article  which  ia 
contemptuous  per  se. 

[Ed.  Note. — For  other  cases,  see  Contempt, 
Cent  Dig.  |§  81-85,  271 ;   Dec.  Dig.  g  28.*] 

8.  Constitutional  Law   (g  273*)- Doe  Pro- 
cess or  Law— Trial  of  Contempt  Action. 

Relator  was  cited  for  criminal  contempt 
by  publishing  a  contemptuous  article  relating 
to  a  divorce  action  pending  before  a  circuit 
court  judge,  and  the  case  was  set  for  hearing 
on  February  1st,  the  return  to  the  citation  hav- 
ing been  filed  on  the  morning  of  January  31st, 
and  in  the  evening  of  that  day  the  judge  hear- 
ing the  proceedings  took  the  return  home  with 
him  without  notice  to  relator's  counsel  and 
proceeded  to  write  an  opinion  finding  relator 
guilty  of  contempt  and  on  the  next  day,  when 
the  case  was  set  for  trial,  the  judge  excluded 
all  offered  testimony  to  explain  the  alleged  con- 
temptuous article,  closed  the  case,  and  proceed- 
ed to  read  the  opinion  prepared  the  night  be- 
fore which  began:  "It  was  perfectly  clear  to 
me  when  I  knew  this  matter  was  coming  up  for 
trial  to-day,  although  the  truth  of  the  matter 
charged  against  this  court  was  directly  pleaded 
in  the  return,  •  •  •  that  no  testimony  could 
be  ofEered  in  the  remotest  way  tending  to  prove 
the  truth  of  the  article  in  the  respect  whorein 
it  is  alleged  in  the  complaint  that  it  constitut- 
ed a  contempt."  Hdd,  that  there  was  in  fact 
no  trial  on  the  day  set  for  trial;  the  judge 
having  really  decided  the  case  the  night  before 
when  he  wrote  the  opinion,  so  that  relator's 
conviction  for  contempt  violated  Mo.  Const 
1875.  art  2,  g  30,  and  U.  S.  Const  art  14,  g 
1,  relating  to  due  process  of  law. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Dec  Dig.  g  273.*] 

9.  Constitutional  Law  (g  278*)— Due  Pro- 
cess OF  Law. 

Mo.  Const  art  2,  g  30,  and  U.  S.  Const 
Amend.  14,  g  1,  guaranteeing  due  process  of 
law,  apply  to  every  form  of  proceeding  where 
life,  liberty,  or  property  is  sought  to  be  affect- 
ed, including  trials  for  criminal  contempt  before 
a  judge,  whether  accused  he  guilty  or  not. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  g  739 ;    Dec  Dig.  g  273.*] 

In  Banc.  Appeal  from  Circuit  Court,  Jack- 
son County. 

In  the  matter  of  habeas  corpus  proceedings 
by  William  R.  Nelson.  Writ  granted,  and 
relator  discharged. 

This  is  a  proceedlag  by  habeas  corpus,  in- 
stituted by  the  petitioner,  William  R.  Nelson, 
the  owner  and  publisher  of  the  Kansas  City 
Star,  seeking  to  be  released  from  the  custody 
of  tbe  sheriff  of  Jackson  county,  who  de- 
prives him  of  his  liberty  under  and  by  vir- 
tue of  a  commitment  issued  on  a  Judgment 
rendered  In  Division  No.  1  of  the  circuit 
co.urt  of  said  county,  adjudging  him  guilty  of 
contempt  of  court  for  printing  and  publish- 
ing in  said  paper,  on  January  26,  1913,  a 
scurrilous  and  contemptuous  article  of  and 
concerning  said  court,  and  of  Judge  Joseph 
A.  Outbrie,  the  Judge  thereof,  regarding  cer- 
tain rulings  made  by  said  court  on  January 
25,  1913,  in  the  case  of  Minnie  L.  Clevinger 
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T.  Gland  F.  Clevlnger,  duly  pending  therein. 

The  facts  of  the  case  are  substantially  as 
follows : 

At  aU  the  times  mentioned  herein  Jndge 
Guthrie  was  the  duly  elected,  qualified,  and 
acting  Jndge  of  the  circuit  court  of  Jackson 
county,  and  was  at  the  January  term  there- 
of assigned  to  and  was  occupying  the  bench 
and  discharging  the  duties  of  said  judge  in 
DlTision  No.  1  of  said  court  That  term  be- 
gan on  January  18th  and  ended  March  8th 
of  that  year.  At  that  time  there  was  pend- 
ing In  said  division  of  said  court  the  divorce 
suit  of  Clevinger  v.  Olevlnger,  previously 
mentioned,  in  which  the  wife  was  the  plaln- 
tifir.  Her  attorneys  filed  a  motion  therein 
asking  the  court  to  allow  them  a  reasonable 
sum  as  attorneys'  fees  for  their  services  per- 
formed therein;  and  at  the  same  time  there 
was  pending  in  said  division  a  written  mo- 
tion, signed  by  the  plalntifT,  asking  that  the 
case  be  dismissed,  which  was,  by  coimsel  for 
defendant,  presented  to  the  court  The  lat- 
ter motion  was  contested,  evidence  heard, 
and  after  due  consideration  the  court  on 
January  25,  1918,  made  and  entered  in  said 
cause  the  following  order  (caption  and  for- 
mal entries  omitted): 

"Now  on  this  day  the  motion  of  House  and 
Manard  and  W.  J.  Allen  for  ah  allowance 
for  attorney's  fees  In  this  cause  Is  taken  up, 
submitted  to  the  court  and  after  being  fully 
advised  In  the  premises  said  motion  is  by 
the  court  sustained  to  the  extent  of  allowing 
said  attorneys  the  sum  of  $60  for  their  serv- 
ices as  attorneys  for  plaintiff  in  this  cause. 
And,  it  appearing  to  the  court  that  plaintiff 
has  filed  a  written  request  that  this  cause  be 
dismissed,  it  is  ordered  by  the  court  that 
upon  the  payment  of  said  sum  of  $60  to  the 
clerk  of  this  court,  to  be  used  for  the  purpose 
of  paying  the  attorneys,  the  amount  allowed 
for  their  services  herein  on  behalf  of  plain- 
tiff, this  cause  be  dismissed.  It  is  further 
ordered  by  the  court  that  defendant  pay  the 
costs  incurred  by  said  motion  for  allowance 
of  attorney's  fees  herein." 

The  Kansas  City  Star  is  a  dally  newspa- 
per published  in  Kansas  City,  owned  and 
edited  by  the  petitioner,  William  R.  Nelson. 
The  Star  is  published -In  the  afternoon  of 
every  day,  except  Sunday,  on  which  day  it 
is  published  in  the  morning.  On  Sunday 
morning,  the  26th  day  of  January,  1913,  the 
day  after  said  order  was  made  in  the  Clevin- 
ger Case,  there  was  printed  and  published  In 
the  Kansas  City  Star  an  article  of  which  the 
following  is  a  copy: 

"The  Lawyers  must  Collect  First  Jndge 

Guthrie  Decides. 

"Three  Attorneys  Awarded  $60  Each  in  a 

Suit  for  Divorce  Which  Never  Came  to 

Trial — ^Reversed  a  Former  Ruling  by 

Judge  Goodrldi. 

"If  a  woman  brings  a  suit  for  divorce  the 
case  cannot  be  dismissed  In  the  circuit  court 


until  the  husband  has  paid  ber  attorney  bis 
fee.  Judge  Guthrie  made  that  ruling  yester- 
day in  favor  of  the  divorce  lawyers  in  the 
suit  of  Minnie  Clevinger  against  Claud  F. 
Clevinger. 

"After  Mrs.  Clevinger  filed  her  suit  ber  at- 
torney filed  a  motion  asking  the  court  to  al- 
low her  alimony  and  attorney's  fe&  When 
the  motion  was  called  a  few  days  ago  Mr. 
Clevinger  appeared  in  court  with  a  request 
signed  by  his  wife  that  the  suit  be  dismissed, 
as  she  wanted  ndther  alimony  nor  attorney's 
fee. 

"Fees  Claimed  by  Three. 

"Her  attorneys  insist  that  they  be  allowed 
their  fee  before  the  case  was  dismissed  and 
asked  that  Mr.  Clevinger  be  required  to  pay 
it,  even  though  the  wife  desired  to  dismiss 
the  suit  Judge  Guthrie  gave  them  a  Judg- 
ment for  $40  against  Mr.  Clevinger.  Then 
another  attorney,  making  three  attorneys  in 
all,  came  into  court  and  said  he  also  repre- 
sented Mrs.  Clevinger.  The  matter  was  re- 
opened on  another  motion  and  Judge  Guthrie 
made  an  order  yesterday  increasing  the  al- 
lowance to  the  attorneys  from  $40  to  $60. 
The  new  order  provides  that  the  suit  cannot 
be  dismissed  by  Mrs.  Clevinger  until  the  at- 
torneys have  been  paid.  Mr.  Clevinger's  at- 
torney Insisted  that  a  claim  for  attorneys' 
fees  in  divorce  suits  was  no  more  binding 
than  suit  to  collect  grocery  bills  or  any 
other  claims.  Judge  Guthrie  decided  differ- 
ently. He  also  proved  that  the  wife's  suit 
was  without  merit 

"In  a  similar  proceeding  recently  the 
Judge  told  the  attorney  that  the  man  was 
not  able  to  pay  both  attorneys'  fee  and  ali- 
mony to  the  wife. 

"The  Lawyer  Decided. 

"  'Now  which  shall  I  allow,'  the  court  ask- 
ed of  the  lawyer,  the  aUmony  to  the  woman 
or  the  fee  to  you?' 

"'Juat  make  the  Judgment  for  the  fee,' 
the  attorney  requested,  and  the  order  was 
so  made. 

"Judge  Goodrich  decided  several  months 
ago  that  a  wife  could  dismiss  her  divorce 
suit  at  any  time,  regardless  of  whether  the 
attorneys'  fee  had  been  paid.  He  refused  to 
require  the  husband  to  pay  the  fee  after  a 
reconciliation  had  been  effected.  Judge 
Guthrie  reversed  Goodrich's  decision,  and 
there  can  be  no  reconciliations  until  lawyers 
have  been  paid.  It  is  an  important  ruling 
in  favor  of  the  divorce  lawyers." 

Thereafter,  on  January  28,  1913,  Judge 
Guthrie,  as  Judge  of  Division  No.  1  of  said 
court,  issued  against  Mr.  Nelson  a  rule  to 
show  cause,  or  citation,  in  words  and  figures 
as  follows,  to  wit: 

"In  the  Circuit  Court  of  Jackson  County, 
Missouri,  at  Kansas  City. 
"In  re  William  R.  Ndson. 
"It  appearing  to  the  court  that  one  Wil- 
liam R.  Nelson,  as  editor,  owner  and  pub- 
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Usher  of  a  certain  daily  and  weekly  news- 
paper called  tbe  Kansas  CSty  Star,  and  pub- 
lished In  Kansas  City,  Missouri,  on  Sunday, 
the  26th  day  of  January,  1913,  pnblished  in 
said  paper  the  following  artlde:"  Then 
follows  a  copy  of  the  article  prerlonsly  cop- 
led  from  the  Star. 

Oontlnuing,  the  citation  or  mle  to  show 
cause  states: 

"And  whereas,  at  the  time  said  article 
was  published,  the  cause  of  Minnie  U  Olev- 
inger  versus  Gland  F.  Clevinger,  referred 
to  In  the  foregoing  article,  was  pending  In 
this  court  on  a  motion  by  the  attorneys  for 
the  plaintiff  for  an  allowance  for  their  serv- 
ices as  such  attorneys; 

"And  whereas,  by  said  article,  and  partic- 
ularly the  headlines  thereof,  as  follows: 
•Pay  Fees  before  Alimony,'  The  Lawyer 
most  Obllect  First* — and  the  following  words 
in  the  body  thereof:  'In  a  similar  proceed- 
ing recently  the  Judge  told  the  attorney  that 
the  man  was  not  able  to  pay  both  attorney's 
fee  and  alimony  to  the  wife. 

"The  Lawyer  Decided. 

•""Now  whldi  shall  I  allow,"  the  court 
asked  of  the  lawyer,  "the  alimony  to  the 
woman  or  the  fee  to  you  7'  "Just  make  the 
judgment  for  the  fee,"  the  attorney  request- 
ed, and  the  order  was  so  made' — this  court 
Is  charged  with  the  wrongful  and  degrading 
act  of  expressing  a  willingness  to  decide, 
and  in  fact  deciding,  an  issue  in  a  pending 
cause  as  the  court  was  told  to  do  by  an  in- 
terested attorney,  rather  than  by  what  the 
court  conceived  to  be  the  right  and  Justice 
of  the  matter,  and  is  also  charged  with  the 
wrongful,  unjust,  and  oppressive  act  of  de- 
ciding that  a  husband,  party  to  a  suit  for 
divorce,  who  was  unable  to  pay  a  lawyer 
bis  fee,  and  at  the  same  time  provide  for 
his  wife,  should  pay  the  fee  and  thereby 
neglect  his  wife; 

"And  it  appearing  to  the  court  that  you 
the  said  William  R.  Nelson,  by  said  article 
aforesaid,  published  in  said  Kansas  C9ty 
Star,  did  defame  and  insult  the  circuit  court 
of  Jackson  county.  Mo.,  and  did  charge  its 
presiding  Judge  with  subserviency,  and  that 
said  action  in 'publishing  said  article  tends 
to  bring  this  court  and  the  Judge  thereof 
Into  disrepute  and  contempt,  and  tends  to 
destroy  the  respect  of  the  people  for  the 
law  of  the  land,  by  breaking  down  their 
faith  In  the  courts,  by  which,  if  at  all.  It 
must  be  administered: 

"Now,  therefore,  it  Is  ordered  that  yon, 
the  said  William  R.  Nelson,  be  and  you  are 
hereby  commanded  to  be  and  appear  before 
the  honorable  circuit  court  of  Jadcson  coun- 
ty, at  Kansas  City,  Me.,  in  Division  No.  1 
thereof,  on  the  31st  day  of  January,  1913, 
at  9  o'clock  In  the  forenoon  thereof,  at  the 
county  courthouse  in  said  Kansas  Oty,  in 
the  county  of  Jackson,  then  and  there  to 
show  cause.  If  any  you  have,  why  an  at- 
taduuent  should  not  issue  against  yon  for 


the  contempt  of  this  court,  in  publishing 
said  article  aforesaid. 

"And  it  is  ordered  that  a  copy  of  this  or- 
Aex  be  served  In  person  upon  the  said  Wil- 
liam R.  Nelson." 

On  January  81,  1913,  Mr.  Nelson  filed  his 
return  to  the  rule  to  show  cause.  The  re- 
turn was  In  words  and  figures  as  follows,  to 
wit: 

"In  the  drcult  Court  of  Jackson  Oounly, 

•  Missouri,  Kansas  dty. 

"In  re  William  R.  Nelson. 

"Return  of  Respondent. 

•'And  now  cmnefl  William  R.  Nelson,  in 
obedience  to  the  command  of  this  honorable 
court  heretofore  made  upon  him  upon  the 
28th  day  of  January,  1913,  and  for  this  his 
return  to  the  order  to  show  cause  why  an 
attachment  should  not  Issue  against  him  for 
contempt  of  this  court,  says: 

"I.  That  the  citation  filed  herein  does  not 
state  facts  sufficient  to  charge  the  respondent 
with  a  contempt  of  court  and  is  not  verified 
or  supported  by  proper  information  as  the 
law  requires. 

"II.  Because  the  citation  shows  upon  its 
face  that  the  publication  set  forth  therein 
does  not  defame  or  Insult  the  drcult  court 
of  Jackson  county.  Mo.,  nor  does  it  charge 
its  presiding  Judge  with  subserviency,  favor- 
itism, and  unfairness  in  the  discharge  of  his 
official  duties,  nor  does  said  publication  tend 
to  bring  this  court  and  the  Judge  thereof 
Into  disrepute  and  contempt,  nor  does  it 
tend  to  destroy  the  respect  of  the  people  for 
the  law  of  the  land  by  breaking  down  thdr 
faith  in  the  courts,  nor  does  said  publication 
charge  the  court  with  the  wrongful  and  de- 
grading act  of  expressing  a  willingness  to 
dedde,  and  In  fact  deddlng,  an  issue  in  a 
priding  cause  as  the  court  was  told  to  do 
by  an  Interested  attorney,  rather  than  by 
what  the  court  conceived  to  be  the  right 
and  Justice  of  the  matter,  nor  does  It  charge 
the  court  with  the  wrongful,  unjust,  and  op- 
pressive act  of  deddlng  that  a  husband,  par- 
ty to  a  suit  for  divorce,  who  was  unable  to 
pay  a  lawyer  his  fee,  and  at  the  same  time 
provide  for  his  wife,  should  pay  the  fee  and 
thereby  neglect  his  wife,  as  set  forth  in  said 
dtation  herein,  nor  was  it  intended  by  the 
writer  thereof,  or  this  respondent,  to  so  do, 
charge  or  be  understood  by  the  readers 
thereof. 

"III.  Respondent  admits  that  he  is  the 
editor,  owner,  and  publisher  of  a  certain 
dally  and  weekly  newspaper,  called  the 
Kansas  dty  Star,  published  in  Kansas  City, 
Mo.,  and  admits  that  on  Sunday,  the  26th 
day  of  January,  1913,  there  was  published 
in  said  newspaper  the  arUde  set  forth  in 
the  dtation  and  complaint  herdn  filed. 

"IV.  Respondent  says  that  the  said  newa- 
paper  artide  set  forth  in  said  dtation  and 
complaint,  and  which  reads  as  follows:" 
(Then  follows  a  copy  of  the  artide  previous- 
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ly  set  out.)  The  return  proceeds  as  follows: 
"Is  true  iu  substance  and  in  fact,  but  tliat 
said  portion  of  said  article  does  not  set 
forth  or  charge  that  said  occurrence  took 
place  before  the  Honorable  Joseph  A.  Guth- 
rie, Judge  of  Division  No.  1  of  the  circuit 
court  of  Jackson  county,  Mo.,  nor  does  said 
portion  of  said  article  aforesaid  set  forth  or 
charge  that  the  order  referred  to  therein  was 
made  and  entered  of  record  by  the  Honorable 
Joseph  A.  Guthrie,  Judge  of  Division^  No.  1,  but 
on  the  contrary  this  respondent  avers  the 
fact  to  be  that  the  said  occurrence  did  oc- 
cur before  Hon.  O.  A.  Lucas,  Judge  of  Di- 
vision No.  2,  of  the  circuit  court  of  Jackson 
county.  Mo.,  and  the  order  referred  to  in 
said  portion  of  said  newspaper  article  here- 
inbefore mentioned  was  made  and  entered  of 
record  by  the  honorable  Judge  last  aforesaid 
on  the  10th  day  of  January,  1912,  in  the  case 
of  Barton  C.  White  against  Tessie  P.  White. 

"And  respondent  further  says  that  it  was 
not  intended,  either  by  the  matter  set  forth 
in  the  head  lines  of  said  article  or  that  por- 
tion of  said  article  herein  last  referred  to, 
to  state  that  said  occurrence  took  place  be- 
fore the  Honorable  Joseph  A.  Guthrie,  or 
that  said  order  last  aforesaid  was  made  by 
him." 

"VII.  Respondent  avers  that  the  Judge  of 
Division  No.  1  has  no  Jurisdiction,  power,  or 
authority  to  either  try  or  determine  the  al- 
leged contempt  growing  out  of  the  publica- 
tion of  that  portion  of  the  newspaper  article, 
as  follows,  to  wit:  'In  a  similar  proceeding 
recently  the  Judge  told  the  attorney  that  the 
man  was  not  able  to  pay  both  attorneys'  fee 
and  alimony  to  the  wife. 

"  "The  Lawyer  Decided. 

'""Now  which  shall  I  allow,"  the  court 
dsked  the  lawyer,  "the  alimony  to  the  wo- 
man or  the  fee  to  you?"  "Just  make  the 
Judgment  for  the  fee,"  the  attorney  request- 
ed, and  the  order  was  so  made,' — for  the  rea- 
son that  said  portion  of  said  article  does  not 
charge  that  the  occurrence  took  place  before 
said  Judge,  or  that  said  order  was  made  or 
entered  by  him,  nor  was  said  article  intend- 
ed so  to  charge. 

"VIII.  That  the  publication  set  forth  in 
said  citation  is  and  was  a  fair.  Just,  and  rea- 
sonable comment  upon  the  proceedings  men- 
tioned therein  and  does  not  constitute  a  con- 
tempt ■ 

"IX.  Respondent  avers  that  any  order  ad- 
Judging  respondent  guilty  of  contempt  for  the 
publication  of  the  newspaper  article  set  forth 
in  said  citation  would  be  in  violation  of  sec- 
tion 14  of  article  2  of  the  Constitution  of 
the  state  of  Missouri  in  that  It  would  deny 
the  respondent  the  right  of  freedom  of  speech 
and  the  right  to  write  and  publish  whatever 
he  will  on  any  subject,  which  said  section 
is  specially  invoked  herein. 

"X.  That  any  order  adjudging  respondent 
guilty  of  contempt  would  be  In  violation  of 
section  1  of  article  14  of  the  Amendments 


of  the  Constitution  of  the  United  States  In 
that  it  would  deprive  this  respondent  of  his 
liberty  and  property  without  due  process  of 
law  and  deny  to  this  respondent  the  equal 
protection  of  the  laws  of  the  state  of  Mis- 
souri, all  of  which  constitutional  provisions 
Is  specially  invoked  herein: 

"Wherefore  respondent  prays  that  this 
complaint  be  dismissed,  that  the  said  citation 
and  rule  as  against  him  may  be  discharged, 
and  that  he  be  permitted  to  go  hence  with- 
out day."  (Which  was  properly  signed  and 
sworn  to.) 

Said  contempt  proceeding  was  by  agree- 
ment set  down  for  hearing  by  the  court  in 
Division  No.  1  thereof  on  February  1,  1913. 
Said  hearing  resulted  in  a  conviction  of  Mr. 
Nelson,  and  the  record  of  which  is  as  fol- 
lows (formal  parts  omitted): 

"Now  on  this  day  comes  the  said  William 
R.  Nelson  in  person  and  by  his  attorney, 
Frank  P.  Walsh,  in  obedience  to  the  citation 
heretofore  issued  by  this  court,  citing  him 
to  appear  and  show  cause  why  he  should  not 
be  adjudged  In  contempt  of  this  court.  And 
comes  Edwards  B.  Yates,  as  friend  of  the  court 
in  this  proceeding,  and  comes  also  O.  H. 
Dean,  who  is  now  appointed  by  the  court  as 
friend  of  the  court  in  this  proceeding;  and 
the  said  E3dward  E.  Yates  asks  leave  of  court, 
and  leave  of  court  is  granted,  to  amend  the 
original  citation  herein  by  interlineation  by 
inserting  in  said  citation  on  the  second  page 
thereof,  after  the  word  'insult,'  the  follow- 
ing words:  T'he  court  and  Judge  of  Divi- 
sion 1  of.'  And  said  amendment  is  now 
made.  To  which  ruling  of  the  court  in  per- 
mitting said  amendment  to  be  made,  respond- 
ent excepted. 

"By  leave  of  court,  said  respondent  amends 
his  return  herein  by  interlineation  by  In- 
serting on  the  first  page  thereof  after  the 
word  'Missouri'  the  following  words:  'Now 
the  Judge  of  Division  No.  1  thereof.'  And 
the  trial  of  this  cause  is  now  proceeded  with. 

"After  bearing  the  evidence  and  arguments 
of  counsel  and  being  fully  advised  in  the 
premises,  it  is  ordered  and  adjudged  by  the 
court  as  follows,  to  wit: 

"In  the  Circuit  Court  of  Jackson  County, 
Missouri,  at  Kansas  City.  Joseph  A.  Guth- 
rie, Presiding  Judge.  Division  No.  1. 
State  of  Missouri 

"To  the  Sherifl  of  Jackson  County,  Mis- 
souri— Greeting:  Whereas  it  has  been  made 
to  appear  unto  this  court  that  William  R. 
Nelson,  as  editor,  owner,  and  publisher  of  a 
certain  daily  newspai)er  called  the  Kansas 
City  Star,  published  in  Kansas  City,  Mo., 
did,  on  the  26th  day  of  January,  1913,  print 
and  publish  in  said  newspaper  an  article  con- 
cerning this  court  and  the  Judge  thereof,  in 
words  and  figures  as  follows:"  (Then  fol- 
lows a  copy  of  said  publication  previously 
copied.) 
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Said  record  continues  as  follows: 

"And  whereas,  It  has  been  adjudged  by  tbe 
said  court  now  In  regular  session  at  Kansas 
City,  Jackson  county,  Mo.,  that  said  article 
has  been  printed  and  published  as  aforesaid 
by  said  William  R.  Nelson  in  contempt  of 
court: 

"We  therefore  command  you  to  attach  tbe 
said  William  R.  Nelson  so  as  to  have  his 
body  forthwith  before  our  said  court  here 
and  now  in  session  at  Kansas  C(ty,  Jackson 
county.  Mo.,  aforesaid,  to  answer  of  said 
contempt  by  him  lately  committed  against 
said  court;  and  further  to  do  and  receive 
whatever  said  court  shall  In  that  behalf  con- 
sider. Hereof  fall  not,  and  have  you  then 
and  there  this  writ" 

On  the  same  day,  to  wit,  February  1st,  dur- 
ing the  January  term,  1913,  of  said  court, 
the  sheriff  of  Jackson  county  produced  Mr. 
Nelson  before  said  division  of  the  court, 
and  thereupon  the  court  rendered  a  Judg- 
ment against  blm  finding  him  guilty  of  con- 
tempt, and  ordered  blm  to  be  committed  to 
the  Jail  of  said  county  for  one  day.  Said 
Judgment  is  as  follows,  to  wit  (formal  parts 
omitted) : 

"In  re  William  R.  Nelson. 

"A  writ  of  attachment  having  heretofore 
issued  out  of  this  court  against  tbe  defend- 
ant, William  R.  Nelson,  for  contempt  com- 
mitted against  this  court  in  printing  and  pub- 
lishing of  and  concerning  said  court  in  the 
Kansas  City  Star,  on  tbe  26th  day  of  Janu- 
ary, 1913,  tbe  article  hereinafter  fully  set  out, 
which  attachment  was  duly  directed  to  the 
sheriff  of  the  county  of  Jackson  and  state  of 
Missouri,  and  returnable  forthwith  on  the  1st 
day  of  February,  1913,  to  this  court,  now  du- 
ly and  regularly  in  session,  and  that  during 
the  January,  1913,  term  thereof,  and  the 
sheriff  having  returned  that  he  attached  the 
body  of  the  said  William  R.  Nelson,  and  had 
him  in  custody  before  the  said  court,  and  the 
said  William  R.  Nelson  having  appeared  per- 
sonally before  said  court,  and  the  matter  in- 
volved in  said  alleged  contempt  having  been 
duly  inquired  into  by  said  court,  and  it  ap- 
pearing to  the  court  that  due  notice  and  ci- 
tation have  been  given  to  and  served  upon 
the  said  William  R.  Nelson  personally,  on 
tbe  28th  day  of  January,  1913,  required  the 
said  William  R.  Nelson  to  show  cause,  if  any, 
why  attachment  should  not  issue  against  him 
for  the  contempt  of  this  court  lu  printing 
and  publishing  the  said  article  in  words  and 
figures  as  follows:"  (Then  follows  a  copy  of 
said  printed  article.) 

ConUuulng,  said  Judgment  is  as  follows: 
"And,  it  appearing  upon  the  hearing  and 
trial  of  said  proceedings  duly  and  regularly 
held  the  1st  day  of  February,  1913,  before 
this  court,  upon  issue  Joined,  that,  by  the 
printing  and  publication  of  said  article  by 
the  defendant  as  aforesaid,  the  defendant 
falsely  and  wrongfully  charged  that,  upon 
the  hearing  of  the  proceedings  in  divorce  re- 


cently had  before  the  Judge  of  this  court, 
the  Judge  thereof  stated  to  tbe  attorney 
representing  the  wife  in  such  proceedings 
for  divorce  that  the  man  (that  is  to  say,  the 
husband)  involved  in  said  suit  was  not  able 
to  pay  both  attorney's  fee  and  alimony  to 
the  wife,  and  that  said  court  allowed  and 
permitted  tbe  attorney  for  the  wife  to  de- 
termine for  the  court  that  Judgment  and 
decree  should  be  entered  In  favor  of  said  at- 
torney for  his  fee  in  said  cause,  and  that 
Judgment  and  decree  in  favor  of  the  wife 
for  alimony  should  be  denied,  and  that  tbe 
Judgment  and  decree  to  that  effect  was  by 
the  court  at  tbe  time  made  in  accordance 
with  the  dictation  of  said  attorney,  and  that 
the  court  did  not  decide  and  determine  said 
matter  then  before  the  court  for  decision  in 
accordance  with  the  right  and  Justice  of 
the  matter,  but  to  the  contrary  in  accord- 
ance with  the  wish  and  determination  of  the 
said  attorney  representing  the  wife  in  said 
suit,  and  that  the  said  court  permitted  the 
said  attorney  to  decide  a  matter  for  the  said 
court,  that  the  said  court  was  charged  with 
the  duty  of  deciding  under  oath  of  office  of 
tbe  said  Judge ;  and  it  appearing  to  tbe  said 
court  that  the  matters  heretofore  recited  and 
contained  in  said  article  so  printed  and  pub- 
lished by  the  defendant  as  aforesaid  in  its 
natuie  and  effect  charges  this  court  with 
tbe  wrongful  and  degrading  act  of  express- 
ing a  willingness  to  decide,  and  In  fact  de- 
ciding, an  Issue  in  a  pending  cause,  as  the 
court  was  told  and  instructed  to  do  by  an 
interested  attorney  rather  than  by  what  the 
court  conceived  to  be  tbe  right  and  Justice 
of  the  matter,  and  also  charged  the  said 
court  with  tbe  wrongful,  unjust,  and  oppres- 
sive act  of  deciding  that  a  husband  who  was 
a  party  to  a  suit  for  divorce  and  who  was 
unable  to  pay  an  attorney's  fee  prayed  for 
In  said  proceeding,  and  at  the  same  time  pay 
the  alimony  to  the  wife  prayed  for  therein, 
should  at  the  request  of  such  attorney  be 
permitted  to  pay  said  fee,  and  tliat  the  wife 
should  be  denied  provision  for  her  support 
pending  said  litigation;  and  it  appearing  un- 
to this  court  upon  tbe  hearing  of  this  cause 
that  the  said  charges  so  made  by  defendant 
in  said  article  against  said  court  are  false 
and  untrue  in  matter  and  in  fact,  and  it  fur- 
ther appearing  to  said  court  that  the  act  of 
tbe  defendant  in  printing  and  publishing 
said  article  tends  to  scandalize  this  court, 
bring  this  court  and  the  Judge  thereof  into 
disrepute  and  public  contempt,  and  to  de- 
grade said  court  in  public  opinion,  and  tends 
to  destroy  the  respect  of  the  people  for  the 
law  of  the  land,  and  that  the  printing  and 
publishing  of  said  article  as  aforesaid  by 
tbe  defendant  Is  a  contempt  of  said  court: 

"It  is  therefore  ordered,  adjudged,  and 
decreed  that  William  R.  Nelson  is  guilty  of 
tbe  contempt  alleged  against  him.  Now, 
then,  it  is  further  ordered,  adjudged,  anrl 
decreed  that  the  said  William  R.  Nelson  be 
punished  for  such  contempt  by  imprisonment 
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in  the  county  Jail  of  Jackson  county,  Mo^ 
at  Kansas  City,  and  be  Is  hereby  directed  to 
stand  committed  to  the  common  jail  of  the 
county  of  Jackson,  state  of  Missouri,  at  EJin- 
sas  City,  for  a  period  of  one  day,  and  the 
sheriff  of  said  county  is  hereby  commanded 
to  take  charge  of  the  body  of  him  (the  said 
William  R.  Nelson)  and  commit  him  into  the 
custody  of  the  marshal  for  the  period  of  one 
day,  unless  sooner  discharged  by  the  court; 
and  this  order  and  decree  shall  be  your  war- 
rant therefor." 

On  the  same  day  a  petition  for  habeas  cor- 
pus In  behalf  of  Mr.  Nelson  was  presented 
to  Hon.  James  M.  Johnson,  one  of  the  Judges 
of  the  Kansas  City  Court  of  Appeals,  who 
issued  the  writ  directed  to  the  sherift  of 
Jackson  county,  commanding  him  to  produce 
Mr.  Nelson  before  said  Judge  forthwith, 
which  was  done;  and  thereupon  said  sheriff 
was  granted  leave  in  which  to  make  a  re- 
turn to  the  writ  before  Judge  Johnson. 
Thereafter,  to  wit,  on  February  3,  1913,  mo- 
tions were  filed  with  the  Kansas  City  Court 
of  Appeals  and  also  with  Judge  Johnson  to 
quash  said  writ  on  the  ground  that  neither 
said  court  nor  said  Judge  bad  power  to  is- 
sue the  same,  for  the  reason  that  the  peti- 
tion asking  for  the  writ  was  based  upon 
constitutional  objections  which  neither  the 
court  nor  said  Judge  had  Jurisdiction  or 
power  to  hear  or  determine.  After  due  con- 
sideration of  said  motion  to  quash.  Judge 
Johnson  announced  that  be  thought  that  the 
proceedings  before  him  should  be  transfer- 
red to  the  Kansas  City  Court  of  Appeals, 
and  be  accordingly  ordered  the  case  trans- 
ferred to  that  court.  This  was  done,  and 
the  court  thereupon  proceeded  to  consider 
the  same,  with  the  result  that  it  found  and 
adjudged  that  the  petition  for  the  writ  pre- 
sented Issues,  which  involved  constitutional 
questions,  the  sole  power  to  consider  and 
determine  which  was  vested  in  this,  the  Su- 
preme Court  of  the  state,  and  therefore  said 
court  ordered  that  the  cause  be  transferred 
and  certified  to  this  court  for  determination. 
Upon  the  cause  reaching  this  court,  the  sher- 
iff' of  Jackson  county  duly  made  his  return 
to  the  writ  of  habeas  corpus,  which  was  in 
the  usual  statutory  form,  setting  forth  there- 
in the  Judgment  of  Division  No.  1  of  the 
Jackson  county  circuit  court  as  bis  author- 
ity for  holding  the  petitioner  in  custody. 
When  the  cause  reached  this  court,  at  the 
request  of  certain  members  of  the  Kansas 
City  bar,  we  appointed  Edward  B.  Yates, 
Esquire,  Hon.  O.  N.  Dean,  and  Judge  Wll- 
lard  P.  Hall,  well-known  attorneys  of  Kan- 
sas City,  to  represent  Judge  Guthrie  and 
the  court  over  which  he  presided  during 
the  times  herein  mentioned. 

The  answer  of  the  petitioner  to  the  return 
of  the  sheriff  Is  quite  lengthy,  covering  about 
25  pages  of  printed  matter,  and  for  this  rea- 
son It  will  be  omitted  from  this  statement 
of  the  case;  but  we  may  add  that  it  suffi- 


ciently presents  all  the  Issues  which  are  pre- 
sented and  argued  by  counsel  in  their  briefs 
filed  herein.  Upon  the  filing  of  the  answo' 
tendering  said  issues,  this  court  appointed 
Charles  C.  Crow,  Esquire,  a  member  of  the 
Jackson  county  bar,  and  an  oirolled  attor- 
ney and  counselor  at  law  In  this  court,  to 
hear  the  evidence  presented  by  the  parties 
to  this  suit  and  report  the  same  to  ns  within 
a  certain  time  designated.  Our  learned  com- 
missioner duly  qualified  as  such  and  entered 
upon  the  performance  of  his  duties  in  that 
regard. 

A  great  volume  of  evidence  was  introduced 
before  the  commissioner,  taken  down  and 
reported  by  him  to  this  court,  as  directed. 
It  is  too  voluminous  to  be  set  out  in  this 
statement,  the  printed  abstract  of  which 
covers  about  600  pages,  which  falls  far  short 
of  what  was  introduced;  and  In  passlug  we 
might  add  that  we  heartily  concur  in  the 
statement  of  the  commissioner  to  the  effect 
that  but  little  of  this  great  mass  of  evidence 
is  material  to  the  Issues  of  this  case  and 
should  not  have  been  introduced.  Oar  learn- 
ed commissioner  made  a  finding  of  facts  in 
the  case,  which  he  also  returned  to  this 
court  It  is  quite  lengthy  and  need  not  be 
set  out  here;  however,  among  other  things 
he  found  and  reported  that  the  article  pub- 
lished in  the  Kansas  City  Star  of  and  con- 
cernlrg  the  Clevlnger  Case  pending  in  Divi- 
sion No.  1  of  the  Jackson  county  circuit 
court  was  substantially  true  and  was  not 
contemptuous  In  character,  and  recommend- 
ed that  the  i>etltloner  should  be  discharged. 

Upon  the  incoming  of  the  report  of  our 
commissioner,  the  friends  and  counsel  of 
Judge  Guthrie  and  the  court  over  which  he 
presided,  theretofore  appointed  by  this  court, 
duly  filed  exceptions  to  the  report  and  find- 
ings of  the  commissioner. 

Frank  P.  Walsh,  H.  R,  Morrison,  and 
James  P.  Aylward,  all  of  Kansas  Caty,  for 
petitioner,  dted,  on  the  question  of  whether 
the  publication  was  a  criminal  contempt,  the 
following  authorities:  McClatchy  v.  Superior 
Court  of  Sacramento  County,  110  CaL  413,  51 
Pac.  696,  39  L.  R.  A.  601;  9  Cya  22;  Stuart 
V.  People,  3  Scam.  (111.)  402;  In  re  Pryor,  18 
Kan.  72,  26  Am.  Rep.  747;  3  Enc  Bv.  p.  449; 
People  V.  Aitken,  19  Hun  (N.  X.)  327;  S  Bnc. 
Ev.  p.  463;  7  Am.  &  Eng.  Enc.  of  Law  (2d 
Ed.)  p.  74;  In  re  Deaton,  105  N.  O.  69,  11  S. 
E.  244;  BapalJe  on  Contempt,  t  121.  See 
State  ex  rel.  v.  Allen,  235  Mo.  298,  138  S.  W. 
339;  7  Am.  &  Eng.  Enc.  of  Law  ^d  Ed.)  pw 
61 ;  State  ex  rel.  Asbbaugh  v.  Circuit  Court 
for  Eau  Claire  County,  97  Wis.  1,  72  N.  W. 
193,  38  L.  R.  A.  554,  65  Am.  St  Rep.  90;  State 
Board  of  Law  Examiners  v.  Hart  104  Minn. 
88,  loc.  dt  115,  116  N.  W.  212,  17  L.  R.  A.  (N. 
S.)  585, 15  Ann.  Cas.  197,  and  many  cases  cit- 
ed; State  V.  Kaiser,  20  Or.  60,  23  Pac.  964,  8 
L.  R.  A.  584;  State  v.  Bee  Publishing  Co.,  60 
Xeb.  282,  292,  83  N.  W.  204,  50  L.  R.  A.  195, 
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83  Am.  St  Rep.  531 ;  Cheadle  r.  State,  110 
Ind.  301, 11  N.  E.  426,  69  Am.  Rep.  199;  SUte 
T.  SweeUand.  3  S.  D.  603,  64  N.  W.  416;  Dnn- 
ham  T.  State,  6  Iowa,  246,  loc.  dt  266,  268; 
King  r.  Freeman's  Journal,  [1902]  2  Ir.  Rep. 
82;  McLeod  v.  St  Anbyn,  68  L.  J.  P.  C.  N.  S. 
137 ;  Ex  parte  Creasy,  243  Mo.  679, 148  S.  W. 
914,  41  L.  R.  A.  (N.  S.)  478. 

Ed  E.  Tates,  O.  H.  Dean,  and  Willard  P. 
Hall,  all  of  Kansas  CSty,  amlci  cnrlie,  dted, 
on  tbe  proposition  tbat  the  publication  con- 
stituted a  criminal  contempt,  the  following 
autUorlttes:  In  re  Flte,  11  Ga.  App.  666,  76 
S.  E.  397-106;  26  Cya  360;  Cummins  r.  Ben- 
nett 8  Paige  (N.  Y.)  79;  Simpson  v.  Brewster, 
9  Paige  (N.  Y.)  246;  Saxton  v.  Stowell,  11 
Paige  (N.  Y.)  626;  FIshback  v.  State,  131  Ind. 
304,  30  N.  E.  1088;  In  re  Chadwlck,  100  Mich. 
6S8,  67  N.  W.  1071 ;  People  v.  Freer,  1  Calnes 
(N.  X.)  519;  People  r.  Wilson,  64  111.  195, 
211-212,  16  Am.  Rep.  628;  Oswald  on  Con- 
tempt ^  Ed.)  p.  93;  Telegraph  Newspaper 
Company  t.  Commonwealth,  172  Mass.  loc. 
dt  297,  62  N.  E.  446,  44  L.  R.  A.  169,  70  Am. 
St  Rep.  2S0;  Bailey  on  Habeas  Corpus,  S  64 
et  seq.,  published  In  1913 ;  Oswald  on  Con- 
tempts of  Court  (3d  Am.  Ed.)  p.  60;  Qneen  y. 
Gray,  2  Q.  B.  36,  40;  State  ex  reL  v.  Bland, 
189  Mo.  loc.  dt  207,  88  S.  W.  28,  3  Ann.  Cas. 
1044;  Stuart  r.  People,  3  Scam.  (111.)  406; 
People  T.  Wilson  et  al.,  64  111.  196,  16  Am. 
Rep.  628 ;  Myers  y.  State.  46  Ohio  St  489,  22 
N.  E.  43,  16  Am.  St  Rep.  638;  Newell  on 
Defam.,  li.  &  S.,  i  163;  Cooley's  Const  lim. 
(7th  Ed.)  p.  637;  Dorr  v.  U.  S.,  195  U.  S.  188, 
162,  24  Sup.  Ct  808,  49  L.  Ed.  128,  1  Ann.  C&a. 
687;  Thomas  v.  Croswell,  7  Johns.  (N.  T.) 
264,  272,  6  Am.  Dec.  269 :  Bailey  on  Habeas 
Corpus,  pp.  245,  246;  Edwards  y.  San  Jose 
Printing,  etc.,  Co.,  99  CaL  431, 439,  34  Pac.  128, 
37  Am.  St  Rep.  70;  In  re  Cheesaman,  40  N. 
J.  Law,  115,  141,  6  AtL  513,  60  Am.  Rep.  596. 

WOODSON,  J.  (after  stating  the  facts  as 
aboye).  1.  Counsel  for  petitioner  ask  for  his 
release  from  the  custody  of  the  sheriff  of 
Jackson  county  for  four  reasons,  which  will 
be  stated  and  considered  In  tbe  Inyerse  order 
stated  In  their  brleC 

The  last  reason  assigned  is  that  "tbe  state- 
ments published  do  not  constitute  a  con- 
tempt and  if  there  was  no  contempt  tbe  peti- 
tioner should  be  discharged."  This  Is  not 
only  tbe  position  of  counsel  for  petitioner, 
but  it  is  substantially  that  of  our  learned 
commissioner,  who  found  that  the  artlde 
complained  of  was  substantially  true  and 
was  not  contemptuous.  However,  after  care- 
fully reading  the  article  complained  of,  the 
facts  and  drcumstances  surrounding  the  case 
of  Clevlnger  v.  (31eylnger,  the  conduct  of  the 
parties  thereto,  and  the  attorneys  therein, 
tbe  rulings  of  the  court  in  connection  there- 
with, together  with  the  comments  of  the 
Star  tbereon,  as  stated  in  said  article,  com- 
pel ns  unanimously  to  withhold  our  concur- 
rence from  the  findings  and  conduslons  of  tbe 
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commissioner.  We  are  dearly  of  the  optn* 
Ion  that  the  publication  is  neither  literally 
nor  substantially  true,  but  Is  highly  con- 
temptuous to  both  the  court  and  the  judge 
thereof,  as  we  will  later  point  out 

The  following  facts  are  undisputed:  That 
Judge  Guthrie  was  the  duly  elected,  quali- 
fied, and  acting  judge  of  the  drcuit  court  of 
Jackson  county,  and  was  at  the  times  com- 
plained of  presiding  oyer  Diylsion  No.  1 
thereof;  tbat  during  all  the  time  herein 
mentioned,  the  petitioner  was  tbe  owner  and 
publisher  of  the  Kansas  City  Star,  a  daily 
newspaper  printed  and  published  In  Kansas 
City,  Mo. ;  that  there  was  pending  in  said 
dlTislon  of  said  court  a  dly»rce  suit  styled 
Minnie  (jleyinger  y.  Claud  Clevlnger;  that 
House  &  Manard  and  W.  J.  Allen  were  at- 
torneys at  law  and  were  the  attorneys  of 
tbe  plalntlfr  in  that  case;  that  the  two  for- 
mer filed  motions  In  said  case  asking  the 
court  to  allow  her  temporary  alimony  dur- 
ing the  pendency  of  that  suit  and  to  tbem  a 
reasonable  sum  for  their  services  fatoTmeA 
therein;  that  during  tbe  pendency  of  said 
motions  the  plaintUt  filed  in  said  cause  a 
written  request  that  the  same  be  dismiss- 
ed, which  upon  tbe  presentation  of  the  mo- 
tion for  an  allowance  of  temporary  alimony 
and  attorneys'  fees,  by  counsel  for  plain- 
tiff, counsel  for  defendant  presented  to  tbe 
court  said  request  of  the  plaintiff  that  tbe 
suit  be  dismissed ;  that  a  contest  was  had 
over  said  motions  and  request  evidence 
beard,  and  the  court  found  that  no  recon- 
ciliation whatever  had  taken  place  between 
the  plaintiff  and  defendant  to  that  suit 
but  upon  the  other  hand  that  defendant 
bad  procured  tbe  plaintiff  to  sign  said  re- 
quest to  have  the  suit  dismissed  for  the  pur- 
pose of  assisting  tbe  defendant  in  defeat- 
ing the  payment  of  the  attorneys'  fees  for 
the  plaintiff;  that  as  soon  as  the  suit  was 
dismissed  he  (the  husband)  intended  to  In- 
stitute another  suit  for  a  divorce  against  his 
wife,  the  plaintiff  in  the  pending  case;  and 
that  after  hearing  the  evidence  and  being 
fully  advised  in  the  premises,  the  court  al- 
lowed said  attorneys  the  sum  of  |40,  and 
ordered  that  ui)on  tbe  payment  of  same  tbe 
cause  be  dismissed. 

It  was  tbe  position  of  counsel  for  Mrs. 
Clevlnger,  the  plaintiff  in  the  divorce  suit 
tbat  their  fees  were  inddental  to  tbe  salt 
and  that  If  the  suit  should  be  dismissed  be- 
fore they  were  paid,  there  was  no  means  by 
which  they  could  collect  tbe  sfime.  The 
court  took  tbat  view  of  tbe  case  below,  and 
for  that  reason  made  tbe  order  dismissing 
the  case  upon  the  payment  of  the  attorney 
fees  allowed.  The  friends  of  tbe  court  pre- 
sent that  contention  here  and  insist  tbat, 
after  a  divorce  suit  is  dismissed,  an  Inde- 
pendent suit  will  not  lie  against  the  husband 
or  wife  for  tbe  recovery  of  attorney  fees 
earned  by  tbe  attorney  for  tbe  latter.  In 
passing.  We  will  state  that  such  seems  to  be 
the  weU-aettled  law  of  this  as  well  as  tbe 
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great  majority  of  the  states  of  the  tTnlon, 
as  shown  by  the  nomerons  authorities  dted 
in  brief  of  counsel,  appointed  as  friends  of 
the  court;  but,  l>e  that  true  or  not.  It  is  un- 
disputed that  judge  Gutlirie  entertained  that 
view  of  the  law  and  so  held.  In  the  mean- 
time, the  attorney  W.  J.  Allen,  previously 
mentioned,  asked  for  an  allowance  for  serv- 
ices performed  in  said  cause  by  him  for  the 
plaintiff,  and  after  hearing  the  evidence  the 
court  changed  the  previous  order  allowing 
$40  for  attorneys'  fees  and  increased  it  to 
$60.  It  was  upon  this  state  of  facts  and 
about  which  the  article  complained  of  was 
published. 

In  order  to  fully  comprehend  the  Intent 
and  meaning  of  said  publication  (it  being 
short),  we  will  repeat  it  here  in  order  that 
it  may  be  read  in  the  light  of  the  facts  and 
circumstances  about  which  it  was  written. 
It  is  as  follows: 

"Pay  Fees  before  Alimony. 

"The  Lawyers  must  Collect  First,  Judge 

Guthrie  Decides. 

"Three  Attorneys  Awarded  $60.00  Each  in  a 

Suit   for  Divorce  Which  Never  Came  to 

Trial — Reverses  a  Former  Ruling  by  Judge 

Goodrich. 

"If  a  woman  brings  a  suit  for  divorce  the 
case  cannot  be  dismissed  In  the  circuit  court 
until  the  husband  has  paid  her  attorney  his 
fee.  Judge  Guthrie  made  that  ruling  yes- 
terday in  favor  of  the  divorce  lawyers  In 
the  suit  of  Minnie  Cleringer  against  Claud 
F.  Clevinger. 

"After  Mrs.  Clevinger  filed  her  suit  her 
attorney  filed  a  motion  asking  the  court  to 
allow  her  alimony  and  attorneys'  fee.  When 
the  motion  was  called  a  few  days  ago  Mr. 
Clevinger  appeared  in  court  with  a  request 
signed  by  his  wife  that  the  suit  be  dismissed, 
as  she  wanted  neither  alimony  nor  attor- 
neys' fee. 

"Fees  Claimed  by  Three. 

"Her  attorneys  insisted  that  they  be  al- 
lowed their  fee  before  the  case  was  dismiss- 
ed and  asked  that  Mr.  Clevinger  be  required 
to  pay  it,  even  though  the  wife  desired  to  dis- 
miss the  suit  Judge  Guthrie  gave  them  a 
judgment  for  $40  against  Mr.  Clevinger. 
Then  another  attorney,  making  three  attor- 
neys in  all,  came  into  court  and  said  he  also 
represented  Mrs.  Cleringer.  The  matter  was 
reopened  on  another  motion  and  Judge  Guth- 
rie made  an  order  yesterday  Increasing  the 
allowance  to  the  attorneys  from  $40  to  $60. 
The  new  order  provides  that  the  suit  cannot 
be  dismissed  by  Mrs.  Clevinger  until  the  at- 
torneys have  been  paid.  Mr.  Clevinger's  at- 
torney insisted  that  a  claim  for  attorneys' 
fees  in  divorce  suits  was  no  more  binding 
than  suits  to  collect  grocery  bills  or  any 
other  claims.  Judge  Guthrie  decided  differ- 
ently. He  also  proved  that  the  wife's  suit 
was  without  merit 

"In  a  similar  proceeding  recently  the  judge 
told  the  attorney  that  the  man  was  not  able 


to  pay  both  attorney's  fee  and  alimony  to 
the  wife. 

"The  Lawyer  Decided. 

"'Now,   which  shall   I    allow,'  the  ooort. 
asked  of  the  lawyer,  'the  alimony  to  the  wo- 
man or  the  fee  to  you?' 

"'Just  make  the  judgment  for  the  fee,' 
the  attorney  requested,  and  the  order  was 
so  made. 

"Judge  Goodrich  decided  several  months 
ago  that  a  wife  could  dismiss  her  divorce 
suit  at  any  time,  regardless  of  whether  the 
attorneys'  fee  had  been  paid.  He  refused 
to  require  the  husband  to  pay  the  fee  after 
a  reconciliation  had  been  effected.  Judge 
Guthrie  reversed  Judge  Goodrich's  decision 
and  there  can  be  no  reconciliations  until  law- 
yers have  been  iwid.  It  is  an  important 
ruling  in   favor  of  the  divorce  lawyers." 

The  principal  question  presented  by  tills 
record  is:  Was  the  publication  of  this  arti- 
cle contemptuous  of  Division  No.  1  of  said 
court  and  of  the  judge  presiding  therein? 

[1]  We  are  unanimously  of  the  opinion 
that  this  question  must  be  answered  in  the 
affirmative;  and,  judging  from  the  mode  of 
trial  pursued  by  counsel  for  petitioner,  they 
must  have  entertained  the  same  conviction, 
for  they  were  not  wiUing  to  let  the  artcUe 
speak  for  Itself,  but  Introduced  much  evi- 
dence for  the  purpose  of  showing  that  no 
contempt  was  in  fact  intended,  notwith- 
standing its  scandalous  charges.  This  evi- 
dence was  admited  over  the  objections  of  the 
friends  of  the  court  and  we  suppose  that  it 
was  upon  this  evidence  that  our  learned 
commissioner  found  that  the  article  was  not 
contemptuous.  This  is  wherein  our  commis- 
sioner erred,  for  the  reason  that  the  mean- 
ing of  this  publication  is  clear  and  unambigu- 
ous upon  its  face. 

[2]  The  authorities  seem  to  be  uniform  In 
holding  that  where  a  publication  is  unam- 
biguous and  clearly  constitutes  contempt 
the  intent  is  conclusively  presumed ;  that  la, 
the  publisher  is  conclusively  presumed  to 
have  meant  what  the  publication  clearly 
stated  upon  its  face.  People  v.  Wilson,  64 
111.  195,  loc.  dt  212,  218,  220,  16  Am.  Rep. 
528;  In  re  Chadwick,  109  Mich.  58S,  loa  dt 
604,  67  N.  W.  1071;  Telegram  Newspaper 
Co.  T.  Commonwealth,  172  Masa  294,  52  N. 
R  445,  44  L.  R.  A.  159,  70  Am.  St  Rep.  280; 
Sturoc's  Case,  48  N.  H.  428,  97  Am.  Dec.  626; 
Fishback  v.  State,  131  Ind.  304,  loc.  cit  314, 
30  N.  JEX  1088;  In  re  Woolley,  11  Bush  (Ky.) 
95,  loc  cit  109,  111;  People  v.  Freer,  1 
Cains  (N.  Y.)  485,  518;  Rapalje  on  Con- 
tempt ii  55  (p.  71),  131  (p.  167). 

When  the  meaning  of  the  publication  Is 
ambiguous  and  uncertain,  usually  the  rule  Is 
that  the  sworn  answer  of  the  alleged  con- 
temner In  a  case  of  constructive  contempt 
denying  any  Intention  to  traduce  or  vilify 
the  court  is  held  to  be  conclusive  in  his  fa- 
vor, but  this  rule  49es  not  apply  where  the 
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publication  Is  nnamblguoua  and  clearly  con- 
stitutes a  contempt 

In  tbe  case  of  In  re  Woolley,  supra,  the 
Supreme  Court  of  Kentucky  had  the  question 
before  It  for  consideration,  and  Judge  Lind- 
say, who  Is  recognized  as  one  of  the  leading 
statesmen  and  jurists  of  the  country,  In 
speaking  for  the  court  said:  "We  recognize, 
to  the  utmost  reasonable  limit  of  Its  appli- 
cation, the  rule  that  a  supposed  contempt 
consisting  In  mere  words,  which  are  ap- 
parently Intended  to  be  scandalous  and  offen- 
slTe,  but  which  are  at  all  susceptible  of  a 
different  construction,  may  be  explained  or 
construed  by  the  speaker  or  writer,  and  that 
upon  his  sworn  disavowal  of  an  intention  to 
commit,  a  contempt  proceedings  against  him 
must  at  once  be  discontinued.  But  this  rule 
does  not  control  where  the  matter  spoken  or 
written  is  of  Itself  necessarily  offensive  and 
Insulting.  In  such  a  case  the  disavowal  of 
an  Intention  to  commit  a  contempt  may  tend 
to  excuse,  but  it  cannot  and  will  not  justify, 
the  act  People  v.  Freer,  1  Calnes  [N.  Y.] 
485.  An  Intention  to  be  offensive  in  manner 
may  be  disavowed,  and  the  particular  lan- 
guage used  to  make  the  charges  or  imputa- 
tions may  he  withdrawn,  but  the  effect  of  the 
paper  or  publication,  the  ideas  conveyed,  the 
charges  and  imputations  made  may  remain. 
We  cannot  escape  the  conclusion  that  re- 
spondent had  reason  to  believe  that  the  dis- 
avowal and  retraction  made  by  him  would 
have  the  effect  indicated,  and  nothing  more. 
*  *  *  In  the  case  in  hand  this  court  has 
been  offered  no  explanation  whatever.  An 
ingeniously  drawn  statement  and  response, 
which  at  most  amounts  to  but  a  qualified 
withdrawal  of  the  offensive  matter,  un- 
accompanied by  explanation  or  apology,  is 
the  only  reparation  which  respondent  is  will- 
ing to  make  to  this  tribunaL" 

In  the  case  of  Flshback  v.  State,  supra, 
the  Supreme  Court  of  Indiana  said:  "If 
tbe  article  is  per  se  libelous,  making  a  direct 
charge  against  the  court  or  jury,  admitting 
of  but  one  fair  and  reasonable  construction, 
and  requiring  no  innuendo  to  apply  its  mean- 
ing to  the  court,  then  it  would  be  trifling 
with  justice  to  say  that  In  such  a  case  the 
publisher  could  admit  the  publication,  but 
deny  that  he  intended  the  plain  and  unmis- 
takable meaning  which  the  language  used 
conveys.    •    •    •" 

In  Rapalje  on  Contempt,  |  56  (p.  71),  it 
is  said :  "Denying  any  criminal  or  disrespect- 
ful intention  in  publications  reflecting  on  pro- 
ceedings before  tbe  court  will  not  justify  the 
party  if  they  appear  to  the  court  to  amount 
to  a  contempt" 

In  the  case  of  In  re  Chadwick,  supra,  the 
Supreme  Court  of  Michigan  said:  "Where 
the  language  is  susceptible  of  two  interpre- 
tations or  constructions,  and  the  party  charg- 
ed asserts  under  oath  that  be  did  not  intend 
the  article  to  be  construed  as  alleged  in  the 
innuendoes,  he  is  purged  of  the  cotitempt; 
but  if'  the  publication  is  fairly  susceptible 


of  but  one  construction,  and  its  purport  Is 
to  defame  and  degrade  the  court  in  the  eyes 
of  litigants  and  the  public,  his  denial  of  any 
Intended  wrong  does  not  operate  to  purge 
him  of  the  contempt." 

So  In  People  v.  Wilson,  64  111.  loc.  dt  212, 
16  Am.  Rep.  828,  the  Chief  Justice  said :  "It 
need  hardly  be  said  that  we  cannot  accept, 
as  a  reason  for  discharging  the  rule,  the  dis- 
claimer in  the  answers  of  any  Intentional  dis- 
respect or  any  design  to  embarrass  the  ad- 
ministration of  Justice.  The  meaning  and 
intent  of  the  respondents  must  be  determined 
by  a  fair  interpretation  of  the  language  they 
have  used.  They  cannot  now  escape  respon- 
sibility by  claiming  that  their  words  did  not 
mean  what  any  reader  must  have  understood 
them  as  meaning."  And  in  the  same  case 
Justice  McAllister  said:  "If  the  publication 
had  the  pernicious  tendency  which  is  claimed 
for  it  on  behalf  of  the  people,  it  is  believed 
that  no  respectable  authority  can  be  found 
to  the  effect  that  a  disavowal  of  a  bad  intent 
amounts  to  a  justification.  It  would  be  con- 
trary to  the  rule  of  law  that  every  man 
must  be  presumed  to  intend  the  natural  and 
necessary  consequences  of  his  own  deliberate 
acts.  In  the  case  of  People  v.  Freer,  above 
cited,  1  Calnes  [N.  Y.]  519,  which  was  a 
proceeding  like  this,  the  point  was  expressly 
adjudicated  by  the  Supreme  Court  of  Kew 
York;  Kent,  J.,  delivering  the  opinion  of 
the  court  'We  cannot  but  perceive,'  said 
that  great  judge,  'that  the  disavowal  of  any 
bad  Intent  will  not  do  away  with  the  per- 
nicious tendency  or  effect  of  publications  re- 
flecting on  judicial  proceedings  which  are 
before  us.'" 

In  the  case  of  Telegram  Newspaper  Co. 
7.  Commonwealth,  supra,  the  Supreme  Court 
of  Massachusetts  held  that,  if  the  publica- 
tion constituted  contempt,  it  was  not  neces- 
sary that  the  court  which  punished  the  con- 
temner should  have  found  that  the  intent 
existed.  "•  •  •  In  Cartwright's  Case 
[114  Mass.  230]  it  is  said  by  the  court:  'But 
the  jurisdiction  and  power  of  the  court  do 
not  depend  upon  the  question  whether  the 
offense  might  or  might  not  be  punished  by 
indictment  *  *  • '  As  regards  the  ques- 
tion whether  a  contempt  has  or  has  not  been 
committed.  It  does  not  depend  upon  the  in- 
tention of  the  party,  but  upon  the  act  he 
has  done.  By  Taney,  C.  J.,  in  Wartman  v. 
Wartman,  Taney,  362,  370  [Fed.  Cas.  No. 
17,210]:  'If  a  person  talk  with  or  send  a 
statement  to  a  juror  about  a  cause,  during 
the  trial  of  it,  in  such  a  manner  that  it  may 
cause  prejudice  or  bias  in  the  cause,  although 
the  intent  with  which  the  person  acted  may 
affect  tbe  amount  of  the  punishment,  he  can- 
not justify  his  conduct  by  showing  that  he 
had  no  evil  Intent  and  knew  no  better.' " 

[3]  The  same  rule  is  applicable  to  libel. 
That  is,  if  the  publication  is  actionable  per 
se,  the  intent  and  malice  are  presumed  as 
a  matter  of  law. 


Digitized  by 


Google 


804 


167  SOUTHWESTERN  REPORTBE 


(Mo. 


In  Farley  t.  Evening  Chronicle,  IIS  Mo. 
App.  216,  87  S.  W.  565,  It  U  said:  "The 
proposition  is  maintained  generally  that, 
though  the  publication  of  a  libel  was  due  to 
mistake,  the  publisher  Is  answerable;  and 
we  see  no  reason  why  libeling  a  person  on 
account  of  mistakenly  Identifying  him  with 
some  one  else  should  be  an  exception.  That 
publication  of  a  libel  by  mistake  is  no  de- 
fense to  an  action  for  damages  caused  was 
held,  under  various  circumstances,  in  the  fol- 
lowing decisions :  Shepherd  v.  Whittaker,  L. 
R.  10  C.  P.  502 ;  Fox  v.  Broedrick,  14  Irish 
U  R.  463;  Blake  ▼.  Stevens,  4  F.  &  F.  232 ; 
Lolbl  V.  Brodenbach,  78  Wis.  49  [47  N.  W.  15]." 

Also  In  Moore  v.  Francis,  121  N.  X.  199,  23 
N.  E.  1127,  8  L.  R.  A.  214,  18  Am.  St.  Rep. 
810,  the  court  said,  among  other  things,  that 
"it  Is  not  a  legal  excuse  that  defamatory 
matter  was  published  accidentally  or  Inad- 
vertently, or  with  good  motives,  and  In  an 
honest  beUef  in  its  truth." 

In  Ex  parte  Jones,  13  Ves.  238,  239,  the 
Lord  Chancellor  (Erskine),  In  speaking  of  the 
defense  set  up  for  the  printers  that  they 
were  Ignorant  of  the  contents  of  the  con- 
temptuous publication,  said:  "As  to  the 
printers,  as  Lord  Hardwlcke  observes.  It  is 
no  excuse  that  the  printer  was  Ignorant  of 
the  contents.  Their  intention  may  have  been 
innocent;  but,  as  Lord  Mansfield  has  said, 
the  fact,  whence  the  illegal  motive  is  infer- 
red, must  be  traversed;  and  the  party,  ad- 
mitting the  act,  cannot  deny  the  motive.  The 
maxim,  'Actus  non  fadt  reum,  nisi  mens  sit 
rea,'  cannot  be  made  applicable  to  this  sub- 
ject in  the  ordinary  administration  of  Jus- 
tice as  the  effect  would  be  that  the  ends  of 
Justice  would  be  defeated  by  contrivance. 
Also  see  25  Cyc.  371-876,  and  au- 
thorities cited. 

We  are  therefore  clearly  of  the  opinion 
that  parol  evidence  was  Inadmissible  for  the 
purpose  of  showing  the  intention  of  the  writ- 
er and  publisher  of  this  article,  and  that 
the  action  of  the  commissioner  in  admitting 
same  was  erroneous;  and,  having  disposed 
of  that  question,  we  will  return  to  the  arti- 
cle and  see  what  is  the  clear  meaning  there- 
of, as  expressed  upon  its  face. 

It  clearly  expresses,  in  substance,  the  Idea 
that  Judge  Guthrie  had  made  a  startling  and 
unheard  of  ruling  In  the  case  of  Clevinger 
V.  Clevinger;  that  said  ruling  was  improper- 
ly made  in  fbvor  of  certain  divorce  lawyers 
(by  insinuation,  a  questionable  class,  who  for 
money  is  ever  ready  to  stir  up  or  add  to 
domestic  strife)  against  an  unfortunate  hus- 
band and  wife,  whose  marital  relations  had 
been  estralned,  but  who  in  calmer  moments, 
when  their  better  judgment  had  asserted  It- 
self, reconciled  their  differences,  agreed  to 
dismiss  the  divorce  suit  and  start  life  anew, 
and  who  would  have  done  so  had  it  not  been 
(or  that  unrighteous  Judgment  delivered  by 
Judge  Quthrle  In  Division  No.  1  of  the  di- 


cnlt  court  of  Jackson  county,  which  prevent- 
ed their  reconciliation  and  blasted  their  laud- 
able hopes,  at  least  until  the  fees  of  said 
divorce  lawyers  should  be  paid;  that,  after 
having  allowed  a  fee  of  ^40  to  two  lawyers, 
the  court,  on  motion  of  a  third,  opened  up 
the  case  and  allowed  three  fees  to  them  of 
$60  each,  which,  however,  was  corrected  as 
to  the  amount  in  the  body  of  the  article; 
that,  in  another  suit  for.  divorce  pending  In 
his  division  of  said  court.  Judge  Guthrie  un- 
justly decided  that  the  lawyer's  fees  must 
be  paid  before  alimony  could  be  paid  to  the 
alleged  wronged  and  destitute  wife ;  that  in 
said  case  Judge  Guthrie  permitted  the  law- 
yers of  said  destitute  wife  to  decide  which 
should  be  paid  first,  the  attorney's  fee  or 
the  alimony,  which  they  unjustly  decided 
in  favor  of  themselves  against  their  client, 
the  destitute  wife,  and  that  notvrithstand- 
ing  said  unrighteous  decision  Judge  Guthrie 
adopted  and  confirmed  the  same  in  favor  of 
the  lawyers  and  against  the  wife;  that,  sev- 
eral months  prior  to  the  rendition  of  these 
Judgments  by  Judge  Guthrie,  Judge  Good- 
rich, a  Judge  of  another  division  of  said 
court.  In  contrast  to  said  unjust  rulings  of 
Judge  Outhrle,  declined  to  require  the  hus- 
band, in  a  divorce  suit  pending  before  him, 
to  pay  attorney  fees  where  the  husband  and 
wife  had,  as  In  the  Clevinger  Case,  reconciled 
their  discordance,  patched  up  their  differ- 
ences, and  had  agreed  to  dismiss  said  suit 
and  resume  their  marital  relations,  which 
was  done;  but  in  the  Clevinger  Case  the  hus- 
band and  wife  would  be,  by  the  unjust  rul- 
ing of  Judge  Guthrie,  made  therein  regarding 
the  payment  of  the  attorney  fees,  prevented 
from  pursuing  the  same  wine  course. 

While  expressed  in  dUferent  language,  yet 
the  foregoing  is  precisely  what  the  article 
says  and  means,  and  is  the  same  meaning 
which  Judge  Guthrie  gave  to  said  article  at 
the  time  of  its  publication,  also  which  was 
placed  upon  It  by  his  attorneys  in  the  court 
below  and  by  them  in  thU  court  In  fact, 
that  must  be  the  meaning  counsel  for  peti- 
tioner placed  upon  it,  when  read  alone,  be- 
cause they  deny  that  said  article  expresses 
the  real  meaning  and  intention  of  the  writer 
thereof,  and  Introduced  much  parol  evidence 
to  show  that  the  real  meaning  of  the  writer 
was  not  what  the  article  upon  its  face  pur- 
ports to  convey. 

Moreover,  counsel  for  petitioner,  by  impli- 
cation at  least,  concede  that  that  part  of  the 
article  which  states  that  Judge  Guthrie  de- 
cided that  attorney  fees  In  a  divorce  suit 
must  be  paid  before  alimony,  even  though 
the  wife  be  destitute,  meant  precisely  what 
we  have  previously  stated  it  means,  and  is 
therefore  contemptuous,  If  not  true,  for  they 
allege  and  undertake  to  prove  it  was  true  by 
saying  that,  while  those  matters  did  not  take 
place  in  Division  No.  1  of  said  court,  yet 
they  did  occur  in  Division  No.  2  thereof,  pre- 
sided over  by  Judge  Lucas,  la  another  caw 
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tried  by  blm  something  like  a  year  previous 
to  the  occurrence  of  the  matters  stated  In 
this  article.  Their  position  being  that  the 
various  divisions  of  the  drcult  court  of 
Jackson  county  constitute  an  entity,  one 
court,  and  that  whatever  is  done  in  one  divi- 
sion thereof  is  done  by  the  court,  and  that 
the  division  of  the  court  in  which  it  is  done 
is  wholly  immaterial,  and  consequently  the 
statements  contained  in  the  article  in  ques- 
tion to  the  efTect  that  Judge  Guthrie,  in  Di- 
vision No.  1  of  the  Jackson  county  circuit 
court,  on  January  25,  1913,  decided  in  the 
divorce  suit  of  Clevlnger  v.  Clevinger  that 
the  attorneys  therein  were  entitled  to  have 
their  fees  paid  to  them  before  the  destitute 
wife  of  the  defendant  was  entitled  to  have 
her  alimony  paid  to  her,  and  that  Judge 
Guthrie  permitted  her  attorneys  to  decide  the 
question  for  him  (tliat  is,  that  after  they,  at 
his  suggestion,  decided  it  In  their  own  favor 
and  against  the  destitute  wife,  their  client, 
he  adopted  their  decision  of  the  matter), 
are  fully  and  legally  established  and  proven 
to  be  true  by  showbig  that  Judge  Lucas,  of 
Division  No.  2  of  said  court,  a  year  previous 
thereto,  in  the  case  of  White  v.  White,  did 
those  things. 

[4]  Concede,  without  deciding,  the  question 
that  in  a  strictly  legal  sense  the  various  dl- 
yislons  of  the  circuit  court  of  Jackson  county 
are  not  separate  and  distinct  entitles,  within 
the  meaning  that  the  circuit  courts  of  the 
respective  circuits  of  the  state  are,  neverthe- 
less, for  the  purpose  of  this  case,  said  divi- 
sions are  Just  as  separate  and  distinct  from 
one  another  as  are  the  courts  of  the  various 
circuits  of  the  state,  and  an  article  printed 
and  published  of  and  concerning  one  division 
of  the  court  and  the  Judge  thereof,  would 
have  no  more  reference  to  any  other  division 
and  the  judge  thereof  than  would  an  article 
printed  and  published  of  and  concerning  the 
circuit  court  of  Cole  county  and  its  Judge 
have  to  the  circuit  court  of  Pettis  county  and 
the  Judge  thereof.  This  is  true,  for  in  such 
case  the  identity  of  the  particular  court  and 
Judge  are  the  subjects  of  the  publication, 
while  in  the  case  suggested  by  counsel  for 
petitioner  the  legal  eftect  of  the  act  done 
by  the  court  or  Judge  is  the  subject  of 
Inquiry,  regardless  of  the  particular  division 
in  which,  or  the  Judge  by  whom.  It  was 
performed. 

And  in  Justice  to  Judge  Lucas  we  wish  to 
state  that  we  have  read  and  carefully  consid- 
ered all  the  evidence  introduced  regarding 
the  case  of  White  v.  White,  alleged  in  the 
petitioner's  answer  to  have  been  tried  before 
him  In  Division  No.  2,  as  well  as  his  conduct 
and  rulings  therein,  and  after  so  doing  we 
have  found  that  there  is  Ho  evidence  con- 
tained in  this  record  which  would  warrant 
the  following  statement,  note  alleged  to  have 
have  been  made  by  blm  In  the  trial  of  that 
case,  viz.: 

"In  a  similar  proceeding  the  Judge  [Judge 


Lucas]  told  the  attorney  that  the  man  was 
not  able  to  pay  both  attorney's  fee  and  ali- 
mony to  the  wife. 

"The  Lawyer  Decides. 

"'WhiiA  shall  I  allow,'  the  court  asked 
of  the  lawyer,  'the  alimony  or  the  fee  to 
you?' 

"'Just  make  the  Judgment  for  the  fee,' 
the  attorney  requested,  and  the  order  was 
so  made." 

From  that  examination  of  the  record,  we 
have  found  that  the  evidence  fails  to  show 
that  said  statement,  as  charged,  was  made 
by  either  Judge  Guthrie  or  by  Judge  Lucas. 
The  evidence  in  that  case  clearly  shows  that 
Judge  Lucas'  ruling  therein  was  by  the  con- 
sent of  Mrs.  White,  the  plaintiff  in  tliat  case, 
which  fact  gives  emphasis  to  the  falsity  of 
the  statements  contained  In  the  publication. 
In  fact,  there  is  not  a  particle  of  evidence 
contained  in  this  record,  which  I  have  been 
able  to  find,  which  tends  to  show  that  said 
article  is  true;  the  only  palliating  evidence 
fonnd  is  that  of  Mr.  Murpliy,  the  author  of 
the  article,  which  is  to  the  effect  that  he 
entertained  no  malice  toward  Judge  Guthrie, 
that  no  flontempt  was  intended  for  the 
court  or  for  Judge  Guthrie,  and  that  the 
petitioner,  Mr.  Nelson,  had  no  knowledge 
or  information  of  the  article  until  after 
it  was  published  In  the  Star.  The  author- 
ities are  so  uniform  in  holding  this  dnaa 
of  publications  to  be  contemptuous  that  It 
would  be  a  useless  waste  of  time  and  space 
to  quote  from  .them.  A  list  of  them  will  be 
found  cited  in  briefs  of  Counsel  accompanying 
the  official  report  of  the  case. 

[S]  While,  as  previously  stated,  this  parol 
evidence  was  inadmissible  for  tiie  purpose 
of  showing  no  contempt  was  in  fact  intended 
in  this  and  like  publications,  yet  it  does  seem 
to  me  that  that  part  of  Mr.  Murphy's  testi- 
mony, which  shows  that  he  had  no  malice 
toward  the  court  or  Judge  Guthrie,  and  that 
Mr.  Nelson  had  no  knowledge  or  Information 
of  the  existence  of  the  article  until  after  its 
publication,  was  admissible  in  mitigation  of 
the  punishment  which  should  be  imposed  for 
the  offense  committed.  I  have  been  unable 
to  find  any  authority  supporting  this  particu- 
lar view  of  the  law,  except  the  dicta  stated 
in  one  or  two  cases  previously  cited.  All  the 
cases  I  have  found  hold  generally  that,  where 
a  publication  like  this,  which  Is  contemptuous 
per  se,  is  like  a  libelous  article  per  se,  the  law 
presumes  malice,  and  that  the  libeled  party 
was  damaged  thereby,  and  that  parol  evi- 
dence is  inadmissible  to  show  that  the  publi- 
cation was  free  from  malice,  either  as  a 
Justtflcatlon  or  in  mitigation  of  damages. 
I  can  readily  see  a  good  reason  for  that  rule 
In  cases  of  libel,  for  in  sudi  cases  it  is 
difficult  and  often  impossible  to  show  the 
damages  sustained,  or  the  extent  thereof, 
even  though  they  may  have  been  sustained, 
and  without  that  rule  a  great  injustice  might 
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be  done  the  plaintiff.  Bat  not  so  In  contempt 
cases;  the  injury  done  thereby  is  not  to  a 
person  who  can  be  compensated  by  the  pay- 
ment of  money  for  the  damages  sustained, 
but  the  Injury  done  in  such  cases  is  to  the 
court  and  state,  and  Incidentally  to  the  clU- 
sens  generally  thereof,  and  the  punishment  to 
be  imposed  is  upon  the  guilt?  party  for  the 
purpose  of  punishing  him  for  the  crime  com- 
mitted and  to  deter  him  and  all  others  from 
traducing  and  scandalizing  the  courts  of  the 
country  and  the  Judges  thereof,  which,  if 
tolerated,  would  bring  them  in  disrepute  and 
cause  the  citizens  of  the  state  to  lose  confi- 
dence in  and  respect  therefor,  as  well  as  the 
majesty  of  the  law  itself,  all  of  which  would 
inevitably  lead  to  chaos  and  anarchy.  For 
this  reason,  I  cun  of  the  opinion  that  the 
evidence  was  admissible,  not  in  Justification 
of  the  publication,  but  for  the  purpose  of  re- 
ducing the  punishment,  which  in  no  manner 
would  affect  the  efficiency  of  the  law. 

[(]  2.  Counsel  for  petitioner  next  insist 
that  he  should  be  dlscliarged  from  the  cus- 
tody of  the  sheriff  for  the  reason  that,  "to 
constitute  contempt,  the  publication,  in  a 
case  of  Indirect  contempt,  must  be  In  ref- 
erence to  a  pending  case."  It  is  then  con- 
tended that  the  case  of  Clevinger  v.  Clev- 
inger  had  been  dismissed  prior  to  the  pub- 
lication of  the  article  complained  of.  This 
contention  Is  predicated  upon  the  fact  that, 
at  the  time  the  court  made  the  order  allow- 
ing Mrs.  Clevinger's  attorneys  the  (60  for 
their  services,  it  also  dismissed  the  cause. 
That  is  a  clear  misapprehension  of  the  order. 
While  it  is  true  the  motion  for  an  allowance 
of  attorney  fees  had  been  sustained  and  the 
allowance  made,  but  the  order  dismissing 
the  case  was  made  upon  condition  of  the 
payment  of  the  fees  so  allowed.  Clearly 
that  was  not  a  final  disposition  of  the  case. 
Such  an  allowance  bears  a  relation  to  the 
case,  akin  to  costs  taxed  therein;  and  the 
rule  is  that,  where  a  cause  is  dismissed  up- 
on payment  of  costs,  it  is  always  conslderM 
conditional,  and  such  an  order  of  dismissal  is 
never  an  absolute  disposition  of  the  case  until 
the  costs  are  actually  paid.  State  ex  rel.  v. 
Thurman,  232  Mo.  130,  132  S.  W.  1167,  and 
cases  cited;  Cummins  v.  Bennett,  8  Paige 
(N.  Y.)  79;  Simpson  v.  Brewster,  9  Paige 
(N.  Y.)  246;  Saxton  v,  Stowell,  11  Paige 
(S.  Y.)  526.  The  allowance  in  that  case  not 
having  been  paid,  it  was,  according  to  the 
authorities  cited,  still  pending  and  undis- 
posed of  at  the  time  the  article  in  question 
was  published.  We  are  therefore  of  the  opin- 
ion that  this  insistence  of  counsel  for  pe- 
titioner is  not  well  grounded,  and  that  he 
should  not  l>e  discharged  for  the  reasons 
there  stated. 

3.  The  next  contention  of  counsel  for  pe- 
titioner is  that  "an  inadvertent  and  uninten- 
tional misstatement  of  fact,  or  apparent  mis- 
statement, is  not  punishable  as  a  criminal 
contempt,  especially  where,  as  here,  the  state- 


ment is  true  as  to  another  division  of  the 
same  court"  We  practically  disposed  of  the 
legal  proposition  here  presented  by  what  we 
said  in  paragraph  1  of  this  opinion. 

[7]  In  the  first  place,  the  publication  of 
an  article  whicfc  is  contemptuous  per  se  is 
lilce  a  llt)elous  article  per  se.  Mistakes  and 
unintentional  offense  is  no  excuse,  except 
in  the  former  case,  as  I  there  stated,  and 
believe,  should  be  considered  in  mitigation 
of  the  punishment  to  be  imposed  in  such 
cases.  See  authorities  cited  in  paragraph  1. 
And  in  the  second  place  the  statements  made 
in  the  publication  regarding  the  Wliite  Case 
never  in  fact  occurred,  as  stated,  either  in 
Division  No.  1,  before  Judge  Guthrie,  or  in 
Division  No.  2,  before  Judge  Lucas,  or  any- 
where else  in  so  far  as  this  record  shows. 
We  therefore  rule  tliis  Insistence  against  pe- 
titioner. 

4.  This  brings  us  to  the  consideration  ot 
the  last  ground  presented  by  counsel  for  the 
petitioner's  release.  It  is  stated  in  the  fol- 
lowing language:  "Petitioner  was  deprived 
of  his  constitutional  rights  by  the  decision  of 
Judge  Outhrie,  rendered  without  a  hearing, 
and  by  the  refusal  to  permit  the  introduction 
of  competent  evidence  in  his  defense."  The 
first  Impression  produced  by  reading  this 
contention  of  counsel  is  that  two  grounds  are 
stated  therein  for  the  release  of  petitioner, 
but  upon  reflection  it  will  be  observed  that 
it  is  but  another  way  of  stating  that  the  pe- 
titioner was  deprived  of  his  liberty  without 
due  process  of  law;  that  is,  he  was  tried 
and  found  guilty  in  his  absence,  without  an 
opportunity  to  introduce  any  evidence,  or 
otherwise  to  be  heard  therein.  The  facts  re- 
garding that  matter  are  as  follows:  After 
reading  the  article  complained  of.  Judge 
Guthrie  caused  contempt  proceedings  to  be 
instituted  against  CoL  Nelson,  and  caused  a 
citation  to  be  served  upon  Iiim  requiring  that 
he  appear  January  31,  1913,  in  Division  No. 
1  of  the  circuit  court  of  Jackson  county. 
Mo.,  presided  over  by  his  honor.  Judge  Guth- 
rie, and  show  cause,  if  any  he  had,  why  an 
attachment  should  not  issue  against  liim  for 
such  alleged  contempt  The  petitioner,  in  re- 
sponse to  said  citation,  appeared  in  aalQ 
court  on  said  day  to  show  cause,  etc.,  but 
by  agreement  of  parties  the  cause  was  con- 
tinued until  February  Ist,  with  the  under- 
standing, at  least  so  far  as  petitioner  was 
concerned,  that  all  preliminary  matters  be 
disposed  of.  It  seems,  however,  that  Judge 
Guthrie  did  not  have  the  same  understand- 
ing of  the  preliminary  matters  that  the  pe- 
titioner had,  for  he  testified  tliat  there  were 
no  preliminary  matters  to  be  disposed  of, 
and  therefore  there  was  nothing  to  be  done 
until  February  1st  Notwithstanding  the 
cause  had  been  set  for  February  Ist  the  pe- 
titioner, according  to  his  understanding  of 
the  matter,  filed  tiis  return  to  the  citation 
on  the  morning  of  January  31st,  and  on  the 
afternoon  of  that  day  Judge  Guthrie  pro- 
cared  the  return  and  examined   the  same 
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witb  care  and  wlthoat  notice  to  the  peti- 
tioner or  his  counsel  took  the  same  home 
with  him  that  night  and  proceeded  to  and 
did  write  an  opinion  therein,  finding  from 
the  citation  and  return  the  facts  of  the 
case,  and  determined  that  the  petitioner  was 
guilty  of  contempt  The  opinion  is  quite 
lengthy,  and  no  useful  purpose  would  be 
served  by  setting  it  out;  however,  the  opin- 
ion and  concluding  paragraphs  thereof  will 
later  receive  consideration. 

When  the  cause  was  called  for  hearing  on 
February  1st,  the  following  took  place:  Mr. 
Walsh,  counsel  for  the  contemner,  offered  to 
prove  in  detail  the  allegations  of  the  return 
whereupon  Mr.  Yates,  the  friend  and  counsel 
for  the  court,  made  this  objection:  "Mr. 
Yates:  To  the  offer  of  all  these  papers  we 
object  for  the  reason  that  nothing  contained 
in  the  citation  Is  based  upon  anything  that 
occurred  In  connection  with  the  Clevlnger 
Case,  but  to  the  contrary  is  based  solely  up- 
on the  charge  that  certain  things  and  oc- 
currences recently  took  place  in  this  court, 
and  to  the  proof  of  those  facts  we  direct 
,  the  attention  of  counsel  and  pray  that  we 
may  meet  the  issue  here  Involved  squarely, 
and  for  the  further  reason  that  the  offer  as 
made  In  this  case  is  incompetent.  Irrelevant, 
and  immaterial, -and  tends  to  prove  no  Issue 
herein.  Mr.  Walsh :  Now,  while  I  like  al- 
vTays  to  respond  to  the  cravings  of  my 
Brother,  or  even  his  yearnings,  nevertheless 
I  say  that  it  is  necessary  to  the  proper  an- 
swer to  this  citation  to  put  in  the  facts  con- 
nected with  the  writing  of  the  entire  article. 
The  Court :  Well,  I  think  they  are  in  a  way 
immaterial,  Mr.  Walsh,  and  consuming  time 
unnecessarily."  Then  follows  an  extensive 
offer  by  Mr.  Walsh  of  various  kinds  of  ev- 
idence tending,  as  he  claimed,  to  disprove 
contempt  on  the  part  of  Mr.  Nelson,  all  of 
which  was  objected  to,  objections  sustained, 
and  exceptions  were  saved.  After  Mr.  Walsh 
had  vainly  Insisted  upon  a  bearing  for  his 
client,  the  court  closed  the  case  and  pro- 
ceeded to  read  the  opinion  which  had  been 
prepared  and  written  in  the  cause  the  night 
before.  After  formal  parts  the  opinion  be- 
gins as  follows:  "It  was  perfectly  clear  to 
me,  when  I  knew  this  matter  was  coming  on 
for  trial  to-day,  although  the  truth  of  the 
matter  charged  against  this  coilrt  was  di- 
rectly pleaded  In  the  return  of  this  respond- 
ent, that  no  testimony  could  be  offered  In  the 
remotest  way  tending  to  prove  the  truth  of 
the  article  in  the  respect  wherein  it  is  al- 
leged in  the  complaint  that  It  constituted  a 
contempt  of  court"  Continuing,  the  opin- 
ion reviews  and  construes  the  article  at  great 
length  and  finds  that  it  is  contemptuous,  also 
that  the  conduct  and  attitude  of  the  Star  for 
years  past  has  been  disrespectful  and  con- 
temptuous toward  the  courts  of  Jackson 
county,  and  wound  up  by  saying  that :  "The 
defendant  is  pronounced  guilty  of  the  con- 
tempt as  charged,  and  an  order  will  go  that 
his  body  be  attached  and  brought  before  the 


bar  of  this  court  to  receive  such  punishment 
as  the  court  is  prepared  to  Impose  upon  him." 
This  opinion,  however,  was  not  read  or  men- 
tioned until  after  the  cause  was  supposed  to 
have  teen  tried  on  the  morning  of  February 
Ist  At  the  conclusion  of  the  reading  of  the 
opinion  the  court  pronounced  the  Judgment 
of  guilt  and  imposed  the  punishment  herein- 
before mentioned. 

From  this  it  conclusively  appears  that  the 
petitioner  was  in  reality  tried  by  Judge 
Guthrie  and  found  guilty  on  the  night  of 
January  31,  1913,  with  a  mental  reservation, 
if  I  correctly  understand  the  position  of  his 
counsel,  that  if  anything  should  transpire  the 
next  morning,  February  1st,  at  the  hearing, 
which  would  Justify  a  change  of  the  findings 
and  the  conclusions  of  the  court,  it  would 
willingly  and  gladly  make  such  changes 
therein  as  Justice  and  right  might  require. 

But  as  appears  from  the  opening  para- 
graph of  the  opinion,  previously  copied,  the 
Judge  had  made  up  his  mind  the  night  be- 
fore the  pretended  trial  that  nothing  could 
happen  to  cause  the  court  to  change  the 
findings  and  conclusions  stated  in  the  opin- 
ion, because  he  states  therein  that  he  knew 
"no  testimony  could  be  offered  In  the  remot- 
est way  tending  to  prove  the  truth  of  the 
article,"  etc. ;  and,  in  keeping  with  this  state- 
ment in  the  opinion,  the  court,  in  a  "whole- 
sale" manner,  absolutely  refused  to  permit 
the  counsel  for  the  petitioner  to  Introduce 
any  testimony  whatever  in  support  of  the  al- 
legations contained  in  his  return  to  the  cita- 
tion, and  in  fact  gave  him  no  hearing  whatev- 
er, but  proceeded  to  adjudge  petitioner  guilty 
and  sentence  him  to  one  day  in  the  county 
jail,  in  keeping  with  the  conclusions  reached 
In  the  opinion  written  the  hight  before,  but 
not  delivered  until  after  the  pretended  hear- 
ing was  concluded.  I  use  the  words  "pre- 
tended hearing"  advisedly,  because  no  dis- 
interested and  unbiased  mind  can  come  to 
any  other  conclusion  from  reading  this  rec- 
ord but  what  the  real  trial  took  place  on  the 
night  of  January  Slst,  and  that  the  proceed- 
ings had  In  court  the  next  morning,  Febru- 
ary 1st,  were  solely  for  the  purpose  of  breath- 
ing life  and  validity  into  the  unqulckened 
and  void  judgment  written  the  night  before. 
This  is  conclusively  shown  not  only  by  the 
entire  proceeding  had  the  next  morning,  but 
is  emphasized  and  clarified  by  the  following 
remarks  of  the  court  addressed  to  Mr.  Walsh 
In  response  to  an  opinion  expressed  by  him 
regarding  his  right  to  "show  the  facts  con- 
nected with  the  writing  of  the  entire  article," 
viz.:  "The  Court:  Well,  I  think  they  are  in 
a  way  Immaterial,  Mr.  Walsh,  and  consum- 
ing time  unnecessarily."  Now  we  do  not 
wish  to  be  misunderstood  regarding  this  mat- 
ter. That  is,  we  do  not  want  to  convey  the 
idea  that  the  court  la  passing  one  way  or 
the  other  upon  the  materiality  of  the  testi- 
mony mentioned,  for  that  is  not  the  question 
we  are  now  considering,  but  the  question  Is: 
Was  the  petitioner  given  a  hearing  within 
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the  meaning  of  the  state  and  federal  Con- 
stitutions before  he  was  condemned,  or  was 
be  la  fact  tried  the  night  before  with  a  con- 
tingent right,  on  his  part,  to  have  the  find- 
ings and  Judgment  modified  or  set  aside  In 
case  he  should  convince  the  court  that  the 
findings  and  Judgment  were  upon  the  facts 
improper,  which  as  we  hare  previously  shown 
by  a  quotation  from  said  written  opinion  of 
the  court,  that  it  was  satisfied  that  the  peti- 
tioner would  not  be  able  to  make  any  such 
showing,  or  words  to  that  effect? 

[I]  This  conduct  of  the  court  was  a  plain 
violation  of  the  following  fundamental  rule 
of  right,  viz.:  "He  that  answereth  a  matter 
before  be  bearetb  it,  It  is  folly  and  shame  un- 
to him."  Proverbs,  chapter  18,  ver.  13. 
"Tliat  no  person  shall  be  deprived  of  life, 
liberty,  or  property  without  due  process  of 
law."  Section  30  of  article  2  of  the  Constitu- 
tion of  Missouri,  1875.  "No  state  shall  make 
or  enforce  any  law  which  shall  abridge  the 
privileges  or  Immunities  of  citizens  of  the 
United  States;  nor  shall  any  state  deprive 
any  person  of  life,  liberty,  or  property,  with- 
out due  process  of  law."  Section  1  of  article 
14  of  the  Constitution  of  the  United  States. 
These  constitutional  provisions  are  but  dif- 
ferent modes  of  expressing  the  fundamental 
right  of  man  to  a  fair  and  Impartial  trial, 
be  be  Innocent  or  guilty.  This  right  was  an- 
nounced by  Solomon  centuries  before  the 
Christian  era.  All  of  those  wise  provisions 
of  fundamental  law  are  grounded  upon  right, 
and  right  Is  not  grounded  upon  them.  They 
are  but  the  human  guaranties  that  the  God- 
given  right,  to  all  mankind,  to  life,  liberty, 
and  property,  shall  not  be  taken  from  bim 
without  due  process  of  law.  This  is  the  best 
form  of  government  given  to  man  upon 
earth;  but  thank  God  we  are  promised  a 
better  one  in  the  world  to  come,  where  every 
one,  great  and  small,  shall  be  Judged  eut  of 
the  book  of  life,  "according  to  their  works." 
Bevelation,  Chapter  20,  verse  12. 

[9]  Returning  to.  earth:  The  authorities 
are  uniform  in  holding  that  these  constitu- 
tional provisions  are  applicable  to  every 
form  of  procedure  where  the  Hie,  liberty,  or 
property  of  a  person  is  sought  to  be  taken 
from  him,  whether  it  be  by  the  trial  or  ap- 
pellate court,  sitting  alone  or  aided  by  a 
Jury,  upon  information,  indictment,  or  cita- 
tion or  appeal,  charging  with  a  misdemeanor, 
felony,  contempt  of  court.  Inferior  or  supe- 
rior, or  with  any  other  violation  of  the  law, 
where  a  Judgment  or  conviction  is  asked  tak- 
ing from  him  his  life,  liberty,  or  property. 

Seemingly  the  friends  and  counsel  of  the 
court  do  not  seriously  insist  that  the  peti- 
tioner was  actually  tried  and  heard  in  his 
own  defense  before  he  was  condemned,  and 
deprived  of  his  Uberty  within  the  meaning 
of  said  constitutional  provisions,  but  Insist 
that  notwithstanding  that  fact  he  was  not 
deprived  thereby  of  any  of  his  legal  rights, 
because,  as  they  contend,  the  record  shows 
he  was  unqaestionably  guilty  of  contempt, 


and  if  he  bad  been  given  a  timely  bearing 
the  result  would  have  been  the  same.  That 
may  be  true,  yet  counsel  overlook  the  larger 
fact,  namely,  that  even  the  most  guilty  are 
entitled  to  a  ftiir  and  impartial  trial  before 
tbey  can  be  legally  pronounced  guilty.  A. 
person  may  be  guilty  of  the  most  atrodoua 
crime,  which  may  be  known  to  hundreds,  and 
he  may  have  proclaimed  his  guilt  from  the 
housetops,  nevertheless  he  must  be  accorded 
the  same  fair  and  impartial  trial,  according 
to  the  forms  of  law,  that  would  be  accorded 
to  a  king,  prince,  or  potentate.  The  assas- 
sins of  Presidents  Garfield  and  McKlnley 
were  tried  according  to  the  mandates  of 
both  the  state  and  federal  Constitutions,  yet 
they  were  unquestionably  guilty  of  murder, 
while  in  the  case  at  bar  the  petitioner  at 
most  was  only  constructively  guilty  of  con- 
tempt; Mr.  Murphy  being  the  real  party  in 
guilt  We  will  cite  and  quote  from  but  a 
few  of  the  cases  bearing  directly  upon  the 
question  now  before  us. 

In  re  Clark,  208  Mo.  121,  loc.  dt  147,  106 
8.  W.  090,  997  (15  L.  R.  A.  [N.  S.]  389),  this 
court  held  in  a  kindred  case  that  a  notice 
and  trial  are  prerequisite  to  a  valid  Judg- ' 
ment  of  conviction  for  an  Indirect  or 
constructive  contempt.  In  discussing  that 
question  in  that  case.  Judge  Ijemm,  in  speak- 
ing for  the  court  in  banc,  said:  "If,  on  the 
other '  hand,  the  contempts  charged  in  the 
Judgment  at  bar  be  indirect  or  constmcfive 
contempts,  the  contemner,  under  our  statutes 
(see  1618,  supra)  and  under  the  common  law, 
as  will  presently  be  pointed  out,  is  entitled 
to  notice,  reasonable  time,  and  a  hearing,  or 
else  he  is  condemned  without  due  process  of 
law,  as  defined  in  the  books.  See  Womach  v. 
St  Joseph,  201  Mo.  loc.  dt  482  et  aeq.  [100 
S.  W.  443,  10  L.  R.  A.  (N.  S.)  140].  As  will 
be  seen,  also,  our  statutes  are  but  declara- 
tive of  the  common  law  in  the  foregoing  re- 
spects as  in  many  others.  Being  so  declara- 
tive (in  all  respects  pertinent  here),  we  need 
pay  little  attention  to  questions  relating  to 
their  constitutionality,  suggested  by  the  cir- 
cuit attorney." 

So  in  the  case  of  Barber  Asphalt  Paving 
Company  v.  Ridge,  169  Mo.  376,  loc.  dt  384, 
68  8.  W.  1043,  1045,  the  court  in  the  opinion 
written  by  Judge  Gantt,  says  that  due  pro- 
cess of  law  is  synonymous  with  "the  law  of 
the  land,"  and  states  that  the  definition 
most  often  quoted  and  approved  is  that  given 
by  Mr.  Webster  in  the  Dartmouth  College 
Case,  4  Wheat  518,  4  U  E}d.  629,  which  is  as 
follows:  "By  the  law  of  the  land  is  most 
clearly  intended  the  general  law;  a  law 
which  hears  before  it  condemns,  which  pro- 
ceeds upon  inquiry,  and  renders  Judgment  on- 
ly after  trial." 

Professor  McGehee,  In  his  work  on  "Due 
Process  of  Law,"  says  at  page  73:  "Justice 
requires  that  a  hearing  and  an  opportunity 
to  present  defenses  must  precede  condemna- 
tion. Around  this  ideal  of  Justice  has  grown 
up  the  constitutional  conception  of  'the  law 
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of  the  land'  or  dae  process  of  law,  bat  the 
Ideal  was  not  confined  to  one  system  of  Ju- 
risprudence, and  was  common  to  thoughtful 
men  everywhere." 

These  observations  are  clearly  applicable 
to  this  case  so  that  further  discussion  would 
be  a  supererogation  of  time  and  labor.  Mc- 
Clatchy  t.  Superior  Court  of  Sacramento 
County,  119  Cal.  413,  51  Pac.  696,  39  L.  R.  A 
092,  and  cases  cited;  State  ex  rel.  De  Buys 
y.  Judges  of  Civil  District  Court,  32  La.  Ann. 
1261;  Walter  Cabinet  Company  y.  Kussell, 
250  lU.  416,  95  N.  E.  464;  Hovey  v.  EnUott, 
167  U.  S.  409,  17  Sup.  Ct  841,  42  I*  Ed.  215; 
MylluB  V.  McDonald,  61  W.  Va.  406,  56  S.  E. 
602,  10  L.  R.  A.  (N.  S.)  1098, 11  Ann.  Cas.  812. 

Eintertaiulng  these  views,  we  are  of  the 
nnaniinous  opinion  that  the  petitioner  should 
be  discharged,  and  It  is  so  ordered.  All  con- 
cur, BROWN,  J.,  in  last  paragraph  and  result 
only. 


SOUTHWEST   NAT.    BANK    OF    KANSAS 
CITY  V.  HOUSE  et  aL 

(Kansas  City  Court  of  Appeals.     Missouri. 

May  19,  1913.    Rehparing  Denied 

June  16,  1913.) 

1.  Bills  and  Notes  ({  339*)  —  Bona  Fide 
Ptbchasbk— Usual  Course  or  Business. 

Where  a  btLnik  received  a  large  check  for 
deposit  to  the  account  of  a  comparatively  new 
depositor,  who  had  a  defective  title  to  the  check, 
and  allowed  him  to  draw  against  it  before  re- 
ceiving an  answer  to  their  customary  inquiry 
as  to  whether  it  was  good,  and  request  for  cer- 
tification, made  promptly  on  the  bank  on  which 
it  was  drawn,  and  before  it  was  entered  to  the 
credit  of  the  depositor,  the  bank  was  not  a  pur- 
chaser of  the  check  in  the  usual  course  of  busi- 
ness, so  as  to  entitle  it  to  recover  thereon 
against  the  maker. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,    Cent.    Dig.    {§    821-823;     Dec.   Dig.   | 

2.  Bills  and  Notes  (§  497*)— Action— Bub- 
den  OF  Pboof. 

A  bank  receiving  a  check  from  a  depositor, 
who  had  obtained  it  by  fraud,  and  wliose  title 
was  defective,  had  the  burden  of  showing  that, 
at  the  time  it  sustained  a  loss  by  the  payment 
of  the  depositor's  own  check  against  it  before 
certification  or  collection  of  the  clieck  deposited, 
it  had  acquired  it  in  due  course,  so  that,  under 
Rev.  St.  1909  $  10027,  it  took  it  free  from 
defenses  available  to  prior  parties  among  them- 
selves. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  §1  1448,  1675-1681,  1683- 
1687;   Dec.  Dig.  I  497.*] 

8.  Banks  and  Banking  ({  127*)— Depositb 

—Interest  or  Bank. 

Property  in  a  check  vests  in  a  bank  only 
when  it  becomes  responsible  for  the  amount  to 
the  depositor. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent.  Dig.  H  304,  310;    Dec.  Dig.  i 

4.  Banes  and  Banking  (|  121*)— Depositor 

— Entbt  to  Credit  of  Defositob — Effect. 
An  entry  of  a  deposit  in  a  depositor's  pass- 
hook  Is  evidence  of  a  deposit  of  the  amount  sub- 


ject to  be  checked  upon,  but  it  is  only  prima 
fade  evidence,  and  is  open  to  ezplaiiation. 

[Ed.  Note.— For  othei  cases,  see  Banlcs  and 
Baiiking,  Cent  Dig.  §|  293-302;  Dec.  Dig.  { 
121.*] 

Appeal  from  Cbcnit  Court,  Jackson  Coun- 
ty;  W.  0.  Thomas,  Judge. 

Action  by  the  Southwest  National  Bank  of 
Kansas  City  against  R.  J.  House  and  others. 
Judgment  for  defendants,  and  plaintiff  ap- 
peals.   Affirmed. 

EUls,  Cook  &  Bamett,  of  Kansas  City,  for 
appellant  Haff,  Meservey,  German  &  Mi- 
chaels, and  Charles  M.  Blackmar,  all  of  Kan- 
sas City,  for  respondents. 

ELLISON,  J.  This  action  is  based  on  a 
bank  check,  charged  to  have  been  drawn  by 
defendants  and  purchased  by  plaintiff,  a  bank 
in  Kansas  City.  A  trial  was  had  by  the 
court  without  the  aid  of  a  jury,  and  judg- 
ment rendered  for  defendants. 

The  check,  dated  January  13,  1910,  for  the 
sum  of  $5,240,  was  drawn  by  R.  J.  House  & 
Co.  on  the  Western  Exchange  Bank,  also  in 
Kansas  City,  payable  to  the  order  of  the  Dix- 
ie Grain  €k>mpany,  and  was  indorsed  in 
blank  to  plaintiff.  The  Dixie  Grain  Company 
was  the  trade  name  of  R.  S.  Carr,  and  we 
sliall  use  bis  nama  It  appeared  in  evidence 
that  Carr  had  opened  an  account  with  plain- 
tiff bank  only  nine  days  previous  to  the  date 
of  this  check;  that  on  the  morning  of  Janu- 
ary 13th  he  had  a  balance  in  his  favor  in 
plaintiff  bank  of  $2,009.50.  That  morning 
the  bank  received  a  sight  draft  drawn  on  the 
Dixie  Grain  Company  for  $1,040.  Carr  paid 
it  that  morning  by  giving  the  bank  a  check 
for  that  amount  on  bis  account,  leaving  a 
balance  of  account  in  his  favor  of  $969.50. 
Afterwards,  on  the  same  morning,  Carr  de- 
posited the  check  in  controversy,  for  $5,240, 
in  the  deposit  window  of  plaintiff  bank,  the 
teller  entering  it  on  his  passbook.  Carr  then 
went  Inmiedlately  over  to  the  paying  teller's 
window  and  presented  his  check  for  $1,610, 
payable  to  himself,  and  the  teller  paid  him 
the  cash,  and  he  absconded.  Plaintiff  bank 
then  sent  the  check  for  $5,240  to  the  Western 
Exchange  Bank  to  be  certified  by  the  latter, 
but  certification  was  refused.  So,  without 
counting  this  last  check,  when  the  bank  paid 
Carr  the  $1,610,  it  paid  him  $640  more  than 
he  had,  and  the  latter  amount  is  really  all  it 
seelcs  to  recover.  The  evidence  tended  clear- 
ly to  show  that  the  check  was  fraudulently 
obtained  from  defendants  by  Carr,  and  that 
they  ought  not  to  pay  it  unless  plaintiff  is 
an  innocent  purchaser  for  value  in  the  usual 
course  of  business.  As  the  court  found  for 
defendants,  we  have  only  to  Inquire  whether 
there  was  any  substantial  evidence,  or 
whether  there  is  any  substantial  and  reason- 
able Inference  to  be  drawn  from  the  evidence, 
tending  to  justify  the  court  In  holding  that 
plaintiff   had  not  shown   that  It  purchased 
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the  check  In  good  faith  In  the  nsaal  conrae 
ot  such  business. 

[1]  It  has  already  been  shown  that  the 
plaintiff  bank  did  not  part  with  any  money 
when  It  took  In  the  check  in  suit.  Its  claim 
Is  that  by  taking  the  check  and  giving  Carr 
credit  therefor  it  became  a  purchaser,  and 
that  Carr's  being  able  Immediately  to  draw 
out  $1,610  was  partly  on  the  faith  of  that 
check.  It  was  shown  by  plaintiff's  offlicers, 
witnesses  in  its  behalf,  that  when  checks  of 
any  large  amount  drawn  on  another  bank  in 
the  city,  like  the  one  in  controversy,  is  pre- 
sented, It  is  always  sent  to  that  bank  to  see 
that  it  is  good  and  to  have  it  certified,  and 
that  was  done  in  this  case  within  15  min- 
utes of  Its  receipt  by  plaintiff.  But  the  mis- 
fortune was  that  plaintiff  allowed  Oarr  to 
draw  on  It  before  it  learned  the  result  of  the 
Inquiry.  It  is  true  that  these  witnesses  said 
It  did  not  follow  that  because  such  checks 
were  sent  to  the  banks  upon  which  they  were 
drawn,  to  be  certified,  that  they,  as  o£acers, 
should  not  pay  out  money  on  the  deposit  be- 
fore getting  a  response  to  the  request  for 
certification.  But  the  court  was  not  obliged 
to  believe  that,  for  it  is  difficult  to  under- 
stand the  object  of  inquiry  if  the  check  was 
to  be  looked  upon  as  cash  before  the  inquiry 
is  made.  Besides,  the  witnesses  stated  that 
the  object  of  sending  It  for  certification  was 
"to  see  If  It  was  good";  that  this  was  done 
"to  protect  the  bank."  Furthermore,  it  was 
shown  that  this  check,  with  the  deposit  slip, 
was  not  turned  over  to  the  bookkeeper,  but 
was  delivered  to  the  "collection  teller,"  to 
be  sent  for  certification  and  It  never  was  en- 
tfered  by  the  bookkeeper  as  a  credit,  though, 
as  already  stated,  plaintiff  allowed  Carr  Im- 
mediately to  draw  cash  on  It  Plaintiff  cites 
us  to  Bank  v.  Refrigerating  Co.,  236  Mo.  407, 
139  S.  W.  545.  Defendants  do  not  dispute 
the  soundness  of  the  law  therein  declared, 
but  Insist  it  has  no  application  to  the  facts 
of  this  case,  and  in  that  we  agree  with  them. 

[2]  In  our  opinion  these  facts,  and  infer- 
ences therefrom,  will  snstain  the  court  in 
finding  that  plaintiff's  alleged  purchase  of 
the  check  (if  completed  at  all)  was  not  in 
the  usual  course  In  such  business;  that  is  to 
say,  that  plaintiff  had  not  taken  the  check  in 
good  faith,  as  Its  own,  at  the  time  it  paid 
Carr  the  $1,610.  At  that  time  it  had  not  yet 
learned  from  its  Inquiry,  made  "to  protect 
the  bank,"  whether  the  check  was  "good," 
and  it  had  not  passed  it  over  for  entry  of 
credit  on  its  books,  and  never  did  do  so. 
Carr's  title  to  the  check  was  defective  (sec- 
tions 10025,  10027,  R.  S.  1909),  and  the  bur- 


den was  on  plaintiff  to  sbow  that  at  the 
time  It  met  with  the  loss  It  had  acquired 
the  check  in  due  coarse,  and  we  think  there 
is  evidence  tending  to  support  the  court's 
finding  that  It  did  not  do  so. 

[3]  There  is  this  further  consideration 
which  denies  plaintiff  a  right  of  recovery: 
It  claims  that  it  paid  for  the  check  by  re- 
ceiving it  as  a  cash  deposit  That  is  to  say, 
In  payment  for  the  check  it  gave  Carr  credit 
for  that  much  money  and  became  liahle  to 
him  for  that  amount.  It  Is,  of  course,  the 
law  that  the  property  in  a  check  vests  in  the 
banker  only  when  be  has  become  responsible 
for  the  amount  to  the  depositor.  St  Louis, 
etc.,  By.  Co.  v.  Johnston,  133  V.  S.  666,  676, 
10  Sup.  Ct  390,  33  li.  Ed.  683. 

Now  what  was  shown  concerning  the  re- 
lationship between  plaintiff  and  Carr  at  the 
time  of  this  transaction?  There  is  no  evi- 
dence whatever  of  any  agreement  between 
them  that  Carr  should  have  the  right  to  de- 
posit checks  on  other  banks  and  draw  against 
them  before  collection.  Neither  was  there 
any  evidence  that  a  course  of  dealing  had 
grown  up  between  them.  In  fact,  as  was 
stated  above,  Ctur  had  only  opened  an  ac- 
count with  plaintiff  a  few  days  before.  These 
considerations,  connected  with  the  fact  that 
the  check  was  withheld  from  entry  of  credit 
on  the  books  of  the  bank  and  was  turned 
over  to  the  collection  teller  to  be  sent  to  the 
bank  upon  which  It  was  drawn  "to  protect 
the  bank,"  by  ascertaining  "if  it  was  good," 
Is  evidence  of  the  most  persuasive  character 
that  plaintiff  did  not  consider  it  bad  become 
absolutely  responsible  to  Carr  for  the  amount 
of  the  check,  and  had  not  concluded  a  pur- 
chase of  the  note.  Is  it  not  clear  that  plain- 
tiff, on  receiving  word  that  the  check  was 
not  good,  did  not  at  that  time  consider  that 
it  had  bought  it  of  Carr? 

[4]  It  is  true  that  entry  of  a  deposit  in  a 
depositor's  passbook  is  evidence  of  a  deposit 
of  the  amount  subject  to  be  checked  upon, 
but  it  Is  only  prima  facie  evidence,  and  Is 
open  to  explanation  as  is  a  receipt  Qaat- 
trochl  Bros.  v.  Bank,  89  Mo.  App.  500.  Such 
entry  by  no  means  concluded  the  trial  court 
in  passing  on  the  facts;  it  was  only  to  be 
considered  in  connection  with  the  other  facts 
and  circumstances  in  the  case. 

It  is  well  to  state  that  no  declarations  of 
law  were  asked  by  either  party,  and  we  have 
simply  to  answer  whether  there  is  any  sub- 
stantial evidence,  with  reasonable  Inferences 
to  be  drawn  therefrom,  supporting  the  find- 
ing ;  and,  having  concluded  there  is,  we  have 
only  to  affirm  the  Judgment    All  concur. 
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MERCHANTS*  NAT.  BANK  ▼.  WTTMER 
et  al. 

(KansiiB  City  Court  of  AppealB.    Missouri. 
June  2,  1913.) 

Judgment  (S  693*)— Mebqer  or  Catjsk  of 
Action— UNCLAIMED  Intebest  on  Note. 
Where  the  indorsee  of  a  note  has  been 
paid  interest  thereon  to  maturity  and  recov- 
ers a  judgment  against  the  maker  for  tiie 
principal  and  the  interest  from  maturity,  the 
note  and  all  interest  due  thereon  merges  in 
the  judgment,  and  the  malcer  cannot  thereaft- 
er be  sued  by  any  one  for  the  part  of  the 
interest  not  claimed  by  the  indorsee. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  {  1108;  Dec  Dig.  |  693.*] 

Appeal  from  Circuit  Court,  Jackson  Comi- 
ty; Walter  A.  Powell,  Judge. 

Action  by  the  Merchants'  National  Bank 
against  George  W.  Witmer  and  others. 
Judgment  for  the  plaintiff,  and  defendants 
appeal.    AfBrmed. 

Metcalf,  Brady  &  Sherman,  of  Kansas 
City,  for  appellants.  Austin  &  Davis,  of 
Kansas  City,  for  respondent. 

ELLISON,  J.  This  action  is  on  a  negotia- 
ble promissory  note,  and  is  brought  by  plain- 
tiff bank  aH  indorsee  for  value  without  no- 
tice. The  trial  court  gave  a  peremptory  in- 
struction to  find  for  plaintiff. 

On  tlte  31st  of  December,  1909,  defend- 
ants executed  to  the  American  Case  &  Reg- 
ister Company  their  negotiable  promissory 
note  for  |1,790.10,  dne  in  90  days,  viz.,  the 
31st  of  Marcli,  1910,  with  6  per  cent  inter- 
est from  date.  Before  maturity,  on  the  13th 
of  January,  1910,  plaintiff  bought  the  note 
of  the  Register  Company.  When  this  note 
became  due  on  the  31st  of  March,  1010,  de- 
fendants, presumably  not  knowing  of  the 
sale  and  transfer  to  plaintiir,  executed  a 
renewal  note  to  the  company  for  the  same 
amount,  due  In  00  days,  with  6  per  cent,  in- 
terest until  paid.  The  company  immediate- 
ly duly  indorsed  this  to  the  plaintiff,  taking 
up  the  original. 

It  is  difficult  to  understand  the  points 
made  in  defense,  when  considered  with  the 
facts  conceded  and  the  law  of  negotiable 
paper.  It  seems  that  defendants  fear  some 
one  will  lose  a  part  of  the  Interest  on  the 
note,  or  that  they  will  be  sued  at  some  other 
time  by  the  Register  Company  for  a  part  of 
the  interest  The  plalntiCT  was  paid  the  in- 
terest to  maturity  on  the  renewal  note,  the 
note  in  suit,  when  It  was  renewed;  and, 
while  the  petition  asks  Judgment  for  the 
principal  and-  interest  from  date,  in  point 
of  fact  interest  was  only  claimed  from  ma- 
turity, and  Judgment  only  taken  for  Inter- 
est from  that  time.  Now  as  to  what  becomes 
of  the  interest  from  date  up  to  maturity 
certainly  ought  not  to  concern  defendants. 
Certainly  no  action  can  ever  l>e  maintained 
against  them  again  for  the  note  or  interest. 


That  has  been  closed  ont  by  the  present 
Judgment,  and  is  res  adjudlcata. 

Defendants  say  that,  if  they  owe  the  note 
at  all,  they  owe  this  unclaimed  Interest  to 
some  one,  and,  though  plaintiff  does  not 
claim  It,  some  one  in  the  future  might  do 
so,  and  thus  they  would  be  subjected  to  two 
actions  instead  of  one.  But  when  the  hold- 
er and  owner  of  the  note  brings  an  action 
against  the  maker  and  obtains  judgment 
thereon,  the  note  and  all  interest  becomes 
merged  in  the  judgment,  and  the  maker  can- 
not be  again  sued  for  some  part  of  the  in- 
terest that  the  owner  did  not  claim. 

Defendants  question  the  bona  fides  of  the 
sale  of  the  note  to  plaintiff  bank,  and  con- 
tend It  was  merely  for  the  convenience  of 
the  Register  Company.  We  have  gone  over 
the  evidence  and  offers  of  proof  on  this  head, 
and  find  nothing  that  could  be  accepted  as 
having  the  slightest  tendency  to  show  that 
plaintiff  was  not  an  innocent  purchaser  for 
value  before  due  and  In  the  usual  course. 
The  trial  court  could  do  nothing  less  than 
give  a  peremptory  Instruction. 

The  judgment  was  manifestly  for  the  right 
party,  and  is  affirmed.    All  concur. 


HOLDEN  V.  LYONS. 

(St  Louis  Court  of  Appeals.    Missouri.    June 

3,   1913.     Rehearing   Denied   June 

17,  1913.) 

1.  Bbokbbs      ((     63*)— Commissions— When 
Earned. 

Where  a  broker  employed  to  procure  a 
purchaser  of  real  estate  found  a  purchaser 
ready,  able,  and  willing  to  purchase  on  the 
terms  agreed  on,  but  the  owner  then  refused 
to  consummate  the  sale,  and  the  purchaser 
refused  to  proceed,  though  the  owner  in  a  few 
hours  offered  to  proceed,  the  broker  had  per- 
formed his  contract  and  could  recover  his 
commission. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  S§  79,  81,  94-96;  Dec.  Dig.  { 
63.*] 

2.  CONTEACTS    (I    808*)    —    Pebfobmancb   — 
Bbeaoh. 

Where  one  party  to  a  contract  Interferes 
with  or  prevents  its  performance  by  the  ad- 
verse party  to  an  extent  amounting  to  a  re- 
fusal of  performance,  the  adverse  party  may 
recover  as  if  he  had  fully  performed. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  §{  140^-1443 ;    Dec  Dig.  |  303.*] 

3.  CONTBACTB    (§    303*)    —   Pebfobmancb   — 
Breach. 

The  refusal  of  a  party  to  a  contract  to 
perform  his  part  thereof  releases  the  other 
party  from  further  performance  or  a  tender 
of  performance  and  fixes  his  right  of  recovery 
at  the  time  of  the  refusal. 

[Ed.  Note. — For  ctlier  cases,  see  Contracts, 
Cent  Dig.  §§  1409-1443;    Dec.  Dig.  $  303.*] 

Appeal  from  Circuit  Conrt,  St  Louis  Coun- 
ty;   John  W.  McElhlnney,  Judge. 

Action  by  Clara  B.  Holden  against  Myrtle 
H.  Lyons.  From  a  Judgment  for  defendant, 
plaintiff  appeals.  Reversed  and  remanded, 
with  directions. 
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Jobn  3.  O'Connor,  of  St  Louis,  for  appel- 
lant Stevens  &  Stevens,  of  Clayton,  for  re- 
spondent 

NOBTOKI,  J.  This  is  a  suit  for  commis- 
sions accrued  on  account  of  the  sale  of  real 
estate  by  an  agent  A  Jury  being  waived, 
tbe  case  was  tried  before  the  court  No  in- 
structions or  declarations  of  law  appear  to 
have  been  given  or  refused,  and  the  finding 
and  judgment  were  for  defendant  Plaintiff 
prosecutes  the  appeaL 

Both  plaintiff  and  defendant  are  ladles, 
and  it  appears  they  were  formerly  neighbors 
in  St  Louis  county.  Defendant  had  removed 
to  Texas.  She  owned  a  lot  of  ground  in  St 
Louis  county  adjacent  to  plaintifTs  home  and 
desired  to  sell  it.  Defendant  wrote  plaintiff 
that  if  she  would  find  a  purchaser  and  ne- 
gotiate a  sale  of  the  property  in  question  for 
her  at  the  price  at  $4,225,  under  an  arrange- 
ment whereby  the  purchaser  would  assume 
the  iwyment  of  the  current  taxes  for  the 
year,  she  vrould  pay  plaintiff  as  commission 
therefor  an  amount  equivalent  to  the  differ- 
ence between  $4,226  and  the  price  at  which 
she  might  sell  the  property.  Plaintiff  under- 
toolc  to  malie  the  sale,  and,  acting  upon  this 
letter  of  employment  induced  one  McFadden 
to  purchase  the  property.  She  took  McFad- 
den to  the  property  and  induced  bim  to  agree 
to  purchase  it  at  $4,400  and  to  pay  the  taxes. 
This  was  on  July  2d.  On  July  3d,  defendant 
came  to  her  former  home  in  St  Louis  county 
on  account  of  the  illness  of  her  mother,  and 
plaintiff  informed  her  that  McFadden  had 
agreed  to  tal<e  the  place  at  $4,400  and  pay 
the  taxes.  McE^idden  paid  plainUff  $25  ear- 
nest money  on  the  purchase  the  day  before, 
on  July  2d.  Defendant,  tbereupon  being  in- 
formed that  McFadden  was  willing  to  talce 
the  property,  agreed  to  the  terms  proposed 
and  together  with  plaintiff  met  McFadden  to 
close  the  deal  on  July  5th.  On  that  day 
plaintiff,  defendant,  and  the  purchaser,  Mc- 
Fadden, all  met  in  the  office  of  a  lawyer  in 
St  Louis,  and  defendant  exhibited  her  deed 
to  the  property.  This  deed  revealed  a  de- 
fect, however,  in  its  execution,  and  defend- 
ant caused  the  same  to  be  corrected  during 
the  day  whereupon  ber  deed  was  placed  of 
record  the  second  time.  The  title  having 
thus  been  corrected,  plaintiff,  defendant  and 
McFadden  met  a  second  time  on  the  follow- 
ing day,  July  6th,  at  the  office  of  tlie  attor- 
ney, where  the  matter  was  almost  but  not 
quite  consummated  by  defendant  executing  a 
deed  to  Mr.  McFadden,  the  purchaser,  in 
consideration  of  $4,400.  This  deed  was  not 
delivered  on  that  day  for  the  reason  defend- 
ant's husband  was  not  present  to  sign  it.  He 
resided  in  Texas,  and  defendant  mailed  the 
deed  to  Um  for  his  signature  and  acknowledg- 
ment The  deed  was  to  be  delivered  Immedi- 
ately upon  its  return  within  a  few  days.  On 
the  morning  of  July  12th  defendant  called 
upon  McFadden  and  plaintiff  and  informed 
each  that  she  could  sot  consummate  the  deal 


for  the  reason  her  husband  declined  to  sign 
the  deed.  During  this  conversation  defend- 
ant stated  that  if  plaintiff  would  forego  $70 
of  ber  commission  or  permit  the  payment  of 
that  amount  out  of  the  commissions  to  one 
Pindall,  a  cousin  of  defendant,  then  she 
would  conclude  the  sale  by  conveying  the 
title  to  McFadden.  The  evidence  is  that  de- 
fendant said :  "  'If  Mrs.  Holden  will  pay  Pin- 
dall $70  of  ber  commission,  the  deal  will  be 
closed.'  And  Mrs.  Holden  said,  'Not  a  cent ;' 
and  Mrs.  Lyons  said,  'Then  the  deal  can't  go 
through.'  "  Thereupon  defendant  repudiated 
the  entire  transaction  and  refused  to  close 
the  matter. 

It  appears  that  McFadden,  the  purchaser, 
had  the  money  on  hand  at  the  time,  for  be 
was  ready,  able,  and  willing  to  close  by  tak- 
ing the  tlUe  from  defendant  and  paying  the 
price  therefor.  Indeed,  be  says  he  was  anx- 
ious to  close  the  bargain  and  insisted  upoo 
it  and  no  one  denies  this  to  be  true.  After 
defendant  so  abruptly  brolce  off  negotiattons 
and  refused  to  further  proceed  therewith,  she 
"got  right  up  and  went  right  out  and  did  not 
return."  This  occurred  in  the  morning  of  July 
12th,  and  it  appears  defendant  consulted  with 
a  lawyer  some  time  thereafter  during  the 
day.  That  evening  about  7  o'clock  defendant 
sent  a  note  to  McFadden,  the  purchaser,  to 
the  effect  that  she  had  reconsidered  the  mat- 
ter and  was  ready  to  convey  the  property  to 
bim,  but  McFadden  paid  no  heed  to  this.  A 
few  days  thereafter  he  purchased  other  pro|v 
erty  and  refused  to  further  consider  that  of 
defendant  There  is  no  conflict  in  the  evi- 
dence. PlaintlfC,  dtfendant  and  McFadden 
all  tell  the  same  story. 

It  appears  without  contradiction  ttiat  Mc- 
Fadden, the  purchaser,  was  ready,  able,  and 
not  only  willing  but  anxious  to  close  the 
deal  for  defendant's  property  that  morning 
and,  indeed,  met  plaintiff  and  defendant  in 
conference  for  that  purpose.  At  one  place  in 
bis  testimony  he  says  after  tliat  conversa- 
tion was  over  he  made  up  bis  mind  he  would 
not  accept  defendant's  property.  At  another 
place  in  his  testimony  be  indicates  that  be 
made  up  his  mind  not  to  purchase  it  after 
receiving  defendant's  communication  at  7 
o'clock  in  the  evening  that  she  bad  reconsid- 
ered and  was  willing  to  proceed  with  the 
sale.  The  questions  and  answers  touching 
this  matter  are  as  follows:  "Q.  When  you 
got  that  letter,  what  did  you  do?  A.  I  did  a 
great  deal  of  thinking  about  that  time.  Q. 
Did  you  do  anything  at  all?  A.  I  made  up 
my  mind  that  I  wouldn't  buy  tliat  property." 

[1]  In  cases  of  this  character,  where  it  ap- 
pears the  real  estate  agent  has'  found  a  pur- 
chaser who  is  ready,  able,  and  willing  to  buy 
the  property  and  actually  Introduces  such 
proposed  purchaser  to  the  owner  of  the  prop- 
erty, with  a  view  to  closing  the  deal,  and  the 
owner  refuses  to  proceed  and  consuounate  it  in 
accordance  with  the  terms  agreed  upon,  the 
law  regards  the  sale  as  made  on  the  part  of 
the  agent    In  such  circumstances,  the  agent 
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has  fully  performed  the  fnll  undertaking  of 
his  contract  and  Is  entitled  to  recover  his 
commissions  identically  as  though  the  deed 
were  actually  delivered.  See  Hayden  v.  Grll- 
lo,  35  Mo.  App.  647;  Goodson  v.  Embleton, 
106  Mo.  App.  77,  80  S.  W.  22 ;  Sallee  v.  Mc- 
Murry,  113  Mo.  App.  253,  88  S.  W.  157.  The 
proposition  thus  stated  is  conceded  to  be 
true,  but  it  is  said  the  court  properly  found 
the  issue  for  defendant  because  it  appears 
the  purchaser,  McFadden,  refused  to  proceed 
and  conclude  the  purchase  after  defendant 
notified  him  at  7  o'clock  in  the  evening  on 
July  12th  'hat  she  had  reconsidered  her  re- 
fusal and  was  willing  to  close  the  bargain. 
It  Is  obvious  the  court  gave  judgment  for 
defendant  on  this  theory;  that  is,  on  the 
theory  that  McFadden,  the  purchaser,  repudi- 
ated the  contract  and  not  the  defendant. 

There  is  evidence  tending  to  prove  that 
McFadden  concluded  immediately  after  de- 
fendant declared  negotiations  "off"  on  the 
morning  of  July  12th  that  he  would  not  fur- 
ther deal  with  her  thereabout,  and  there  is 
evidence,  too,  as  above  quoted,  that  he 
thought  it  over  after  rec^ving  her  note  at 
7  o'clock  In  the  evening  and  then  made  up 
his  mind  that  he  would  not  buy  the  property. 
It  is  clear  enough  from  the  record  that  the 
court  found  the  latter  to  be  true  and  gave 
Judgment  for  defendant  as  though  she  was 
ready  and  willing  to  conclude  the  bargain 
and  that  McFadden  "backed  out."  Had  de- 
fendant been  ever  ready  and  willing  to  pro- 
ceed with  the  matter,  the  conclusion  of  law 
would  be  sound,  of  course,  but  not  so  where 
it  appears  she  absolutely  repudiated  the  con- 
tract and  refused  to  proceed  in  the  morning 
of  that  day,  for  it  was  then  plaintiff's  rights 
in  the  premises  attached.  The  suit  is  on  the 
contract  for  commissions,  and  the  right  of 
recovery  accrues  in  the  Instant  case  on  the 
theory  that  plaintiff  had  fully  performed  the 
entire  undertaking  on  her  part  and  defendant 
breached  her  obligation  in  the  premises.  The 
parties  met  on  the  morning  of  July  12th  to 
conclude  the  transaction,  and  plaintiff  pro- 
duced the  purchaser,  McFadden,  who  was 
ready,  able,  willing,  and,  as  all  the  evidence 
shows,  anxious  to  buy.  But  for  the  flat  re- 
fusal of  defendant  to  proceed  and  her  abso- 
lute repudiation  of  the  contract  on  her  part, 
the  sale  would  have  been  actually  consum- 
mated there. 

[2]  It  is  an  established  rule  of  law  that, 
where  one  party  to  the  contract  interferes 
with  or  prevents  Us  performance  by  the  oth- 
er to  an  extent  which  amounts  to  a  refusal 
of  performance,  the  party  thus  Interfered 
with  may  recover  as  if  he  had  fully  perform- 
ed on  his  part  Indeed,  this  doctrine  is  anl- 
versaL  Here  defendant's  fiat  refusal  pre- 
vented plaintiff  from  actually  completing  the 
sale.  See  Halpin  v.  Manny,  57  Mo.  App.  59; 
7  Am.  &  Eng.  Encyc.  of  Law  (2d  Ed.)  ISl, 
162. 


[1]  Moreover,  the  refusal  of  one  party  to  a 
contract  to  perform  the  obligation  thereby 
cast  upon  him  releases  the  other  party  from 
further  performance  or  even  a  tender  of  per- 
formance thereafter,  and  fixes  his  right  of 
recovery  Immediately  then  and  there  at  the 
time  of  such  refusal.  So  it  is  here.  When 
plaintiff  produced  the  purchaser  ready,  able, 
and  willing  to  buy  in  a  meeting  of  the  parties 
to  conclude  the  transaction,  and  defendant 
saw  fit  to  flatly  refuse  to  further  proceed  as 
by  repudiating  the  entire  transaction  and 
calling  it  off  as  she  did,  the  right  of  recovery 
in  plaintiff  instantly  accrued,  and  no  further 
tender  or  offer  to  perform  on  her  part  was 
necessary.  See  Harwood  v.  Diemer,  41  Mo. 
App.  48;  Deichmann  v.  Deichmann,  49  Mo. 
107,  109;  7  Am.  &  Eng.  Encyc.  of  Law  (2d 
Ed.)  160.  Upon  such  a  flat  refusal  and  re- 
pudiation of  the  contract  appearing,  the  law 
concludes  the  matter  in  favor  of  the  party 
who  has  thus  fully  performed  his  part  and 
ever  been  willing  to  do  so  and  takes  no  ac- 
count of  a  change  in  the  mental  attitude  of 
the  repudiator  thereafter. 

It  is  entirely  clear  the  court  erred  in  its 
conclusion  of  law  on  the  admitted  facts  in 
the  case,  and  the  judgment  should  therefore 
be  reversed,  and  the  cause  remanded,  with 
directions  to  the  trial  court  to  give  judgment 
for  the  plaintiff  for  the  amount  sued  for, 
$175,  and  interest     It  is  so  ordered. 

RETNOL0S,  P,  J.,  and  ALLEN,  J.,  concur. 


SMITH  V.  KUSSBLL. 

(Kansas  City  Court  of  Appeals.     MissourL 

June  2,  1913.) 

1.  Appeai,  and  Ebbob  (§  591*)  —  Rkcobd  — 
Mattebs  to  bb  Includeo  in  Recobd. 

The  failure  of  the  abstract  of  the  record 
proper  to  show  that  a  motion  for  a  new  trial 
wag  filed  daring  the  term  or  within  four  days, 
it  merely  reciting  that  the  motion  was  there- 
after and  in  the  time  allowed  by  the  court,  duly 
filed,  and  overruled,  all  of  which  orders  were 
incorporated  in  the  bill  of  exceptions,  was  not 
cured  by  the  reference  to  the  bill  of  exceptions 
which  showed  that  the  motion  was  filed  at  the 
term  and  within  four  days,  since  a  bill  of  ex- 
ceptions is  allowed  to  show  matters  of  excep- 
tion, and  inserting  therein  things  not  belonging 
there  and  which  should  be  in  the  record  proper 
will  not  cure  the  neglect  to  enter  them  in  the 
record  proper. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  2616,  2617;  Dec.  Dig.  $ 
591.*]  ' 

2.  Appeal  and  Ebbob  (f  581*)  —  Recobd  — 
Mattebs  to  be  Included  in  Recobd. 

The  abstract  of  the  record  proper  must 
show  that  the  bill  of  exceptions  was  filed  not- 
withstanding Kansas  City  Court  of  Appeals 
Rule  26.  making  unnecessary  an  abstract  of 
record  entries  evidencing  leave  to  file  or  the 
filing  of  a  bill  of  exceptions. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  {{  2575-2581.  2599,  2601; 
Dec.  Dig.  i  581.*] 

Error  to  Circuit  Court,  Jackson  County; 
T.  J.  Seehom,  Judge. 
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Action  by  Dwlght  If.  Smith  against  Orion 
F.  Russell.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Affirmed. 

J.  Walter  Farrar,  T.  J.  Wise,  and  H.  W. 
Hord,  all  of  Kansas  City,  for  plaintiff  in 
error.  Ross  B.  Gilluly,  of  Kansas  City,  for 
defendant  in  error. 

ELLISON,  J.  FlaintlfTs  action  was  begun 
before  a  Justice  of  the  peace.  On  appeal  to 
the  circuit  court  Judgment  was  rendered  for 
plaintiff,  and  defendant  has  brought  the  case 
here. 

[1]  The  abstract  of  the  record  proper 
shows  a  written  statement  of  the  cause  of 
action,  a  written  answer  thereto,  and  a  re- 
ply. But  there  is  no  showing  made  of  when 
the  case  was  tried,  or  when  Judgment  was 
rendered,  or  what  the  Judgment  was,  or  for 
whom  it  wa&  After  setting  out  the  pleadings 
in  full,  the  abstract  recites  the  following, 
only:  "That  thereafter  the  court,  sitting  as 
a  Jury,  tried  the  cause  and  rendered  Judg- 
ment, which  said  Judgment  is  embodied  in 
the  bill  of  exceptions  herein  incorporated,  to 
which  reference  is  hereby  made."  There  is 
no  proper  showing  that  a  motion  for  new 
trial  was  filed  during  the  term  or  within  four 
days.  All  that  is  said  on  that  head  is  as  fol- 
lows: "Motion  for  new  trial  was  thereafter, 
and  in  the  time  allowed  by  the  court,  duly 
filed,  and  was  by  the  court  overruled;  all  of 
which  orders  are  incorporated  in  the  bill  of 
exceptions  and  In  the  transcript  herein  filed, 
to  which  reference  Is  hereby  made." 

The  statute  fixes  the  time  for  filing  mo- 
tions for  new  trial,  and  not  the  court  A 
reference  to  the  bill  of  exceptions,  which  lat- 
ter shows  that  the  motion  was  filed  at  the 
term  and  within  four  days,  will  not  cure 
the  omission.  The  proper  showing  must  be  In 
the  record  proper.  A  bill  of  exceptions  is 
allowed  for  showing  matters  of  exception,  and 
inserting  things  therein  not  belonging  there, 
and  which  are  of  the  record  proper,  will  not 
cure  the  neglect  to  enter  them  in  the  latter 
place.  Langstaff  y.  Webster  Groves,  246 
Mo.  223,  151  S.  W.  456;  Wallace  v.  Libby, 
231  Mo.  341,  132  S.  W.  665;  MilUng  Co.  v. 
St.  Louis,  222  Mo.  306,  121  S.  W.  112; 
Harding  v.  Bedoll,  202  Mo.  625,  100  S.  W. 
638. 

[2]  There  is  a  total  failure  to  show  in  the 
record  proper  that  a  bill  of  exceptions  was 
filed.  This,  also,  is  a  fatal  defect.  For 
notwithstanding  our  rule  26  (taken  from  rule 
32  of  the  Supreme  Court,  adopted  December 
10,  1912  [155  S.  W.  xxiii])  making  unneces- 
sary an  "abstract  of  record  entries  evidenc- 
ing leave  to  file,  or  filing  of,  a  bUl  excep- 
tions," it  is  yet  necessary  that  the  abstract 
of  the  record  proper  should  state  that  the 
bill  was  filed. 

We  regard  the  written  statement  or  plead- 
ings as  ample  to  support  the  Judgment,  and 
it  is  accordingly  aflirmed.    All  concur. 


CONNER  V.  UFE  &  ANNUITT  ASSTS. 

(Kansas  City  Court  of  Appeals.    Missonil. 

June  2,  1913.) 

1.  Insubance  (I  817*)— FoBEiaR  Insubancb 
CoMPANT— Licenses. 

Where  a  foreign  fraternal  beneficiary  so- 
ciety, licensed  to  do  business  In  this  state, 
failed  to  prove  in  an  action  upon  a  policy  that 
it  was  authorized  to  do  business  as  a  fraternal 
beneficiary  society,  the  action  should  be  treated 
as  one  founded  upon  an  ordinary  contract  of 
insurance. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  |§  1999-2002;  Dec.  Dig.  {  817.*] 

2.  Inscbance  (|  255*)  —  Life  Insubancb  — 
Statute  —  "Misbepbesentation"— "Fradd- 
UUENT  Misbepbesentation." 

Under  Rev.  St  1909,  {  6937,  providing 
that  no  misrepresentation  in  securing  a  policy 
of  insurance  on  tlie  life  of  any  person  shall  be 
deemed  material  unless  the  matter  shall  iiave 
actually  contributed  to  the  contingency  or  event 
on  which  the  policy  is  to  become  due,  there  is 
no  distinction  between  a  mere  "misrepresenta- 
tiou"  and  a  "fraadulent  misrepresentation" ; 
the  statute  applying  to  both  equally. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  §  548;   Dec  Dig.  i  255.» 

For  otlier  definitions,  see  Words  and  Phrases, 
voL  5,  pp.  4537,  4538;    vol.  3,  p.  2960.] 

3.  Insubancb  (|  668*)— Life  Insubance— Ac- 
tions— JUBT  Question. 

Under  Rev.  St  1909,  f  6937,  providing 
that  no  misrepresentation  In  securing  a  life 
policy  shall  render  it  void  unless  the  matter 
misrepresented  contributed  to  the  event  on 
which  the  policy  was  due  and  whether  it  so 
contributed  shall  be  a  question  for  the  jury,  the 
question  of  the  effect  of  the  misrepresentations 
must  go  to  the  Jury,  unless  there  is  no  room 
for  doubt  that  they  were  material  and  actually 
contributed  to  the  contingency  on  which  the 
policy  was  payable. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent   Dig.  IS  1656,  1732-1770;    Dec.  Dig.HJ 

4.  Insubance  (J  668*)— AonoKs-^OBX  Ques- 
tion. 

In  an  action  upon  a  life  policy,  the  ques- 
tion whether  misrepresentations  were  material 
and  affected  the  risk  held,  under  the  evidence, 
for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  |S  1556,  1732-1770;  Dec  Dig.  f 
668.*] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;  T.  J.  Seehom,  Judge. 

Action  by  Maggie  Conner  against  the  Life 
&  Annuity  Association.  Firom  a  Judgment 
for  plaintiff,  defendant  appeals.    Affirmed. 

Metcalf,  Brady  &  Sherman,  of  Kansas  City, 
for  appellant  E.  Wright  Taylor  and  Chaa. 
Brown,  both  of  Kansas  City,  for  respondent 

JOHNSON,  J.  [1]  This  Is  an  action  on  a 
policy  of  life  insurance,  dated  December  6, 
1910,  and  delivered  to  Harry  Conner,  the 
assured,  December  17,  1910.  Conner  was  21 
years  of  age,  unmarried,  and  plaintiff,  his 
mother,  was  made  his  beneficiary.  He  died 
at  his  mother's  home  in  Kansas  City,  Die- 
cember  29,  1910,  12  days  after  the  dellrery 
of  the  policy  to  him.  The  answer  alleges 
that  defendant  is  a  fraternal  beneficiary  so- 
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ciel7,  Incorporated  In  ttie  state  of  Kansas 
and  licensed  to  do  business  in  this  state, 
bat  defendant  failed  to  prove  tliat  at  tlie 
time  tbe  policy  was  issued  it  was  authorized 
to  do  business  in  this  state  as  a  fraternal 
beneficiary  society,  and  the  court  properly 
treated  the  action  as  being  founded  on  an 
ordinary  policy  of  life  insurance.  Gruwell 
V.  Knights  4  Ladles  of  Security,  126  Mo. 
App.  496,  104  S.  W.  884 ;  Newland  v.  Modern 
Woodmen,  153  S.  W.  1097;  State  ex  rel.  v. 
Vandiver,  213  Mo.  187,  111  S.  W.  911,  15 
Ann.  Cas.  283;  Schmidt  v.  Foresters,  228 
Mo.  675,  129  S.  W.  653. 

Tbe  principal  defense  is  that  Conner  made 
false  and  fraudulent  representations  In  ob- 
taining the  policy,  and  that  the  matter  thus 
misrepresented  "actually  contributed  to  the 
contingency  or  event  on  which  the  policy  be- 
came due  and  payable,"  within  the  statutory 
meaning  of  that  term.  Section  6937,  Rev. 
Stat  1909.  The  alleged  false  statements  are 
found  in  the  written  application  signed  by 
Conner  which,  by  the  terms  of  the  policy, 
was  made  a  part  of  the  contract.  In  the  ap- 
plication, which  was  signed  and  delivered 
November  30,  1910,  Conner  stated  that  he 
was  in  sound  health,  had  no  disease  that 
would  tend  to  shorten  his  life,  had  not  suf- 
fered from  spitting  or  coughing  blood  or 
from  any  chest  or  lung  disease,  and  never 
had  been  "under  treatment  at  any  asylum, 
cure  or  sanitarium."  Further,  he  stated 
that  his  name  was  Harry  Conner,  that  his 
father  was  42  years  old  and  in  good  health, 
and  that  he  had  one  sister  who  was  24  years 
old  and  in  good  health.  The  young  man's 
real  name  was  Harry  Williams,  and  his  fa- 
ther bad  been  dead  13  years ;  his  stepfather's 
name  was  Conner,  and  he  had  adopted  and 
bad  been  known  by  that  name.  His  only 
sister  would  have  been  24  years  old  had  she 
been  living,  but  she  had  been  dead  five  or 
six  years. 

Defendant  introduced  evidence  tending  to 
show  that  at  the  times  of  tiis  application  and 
of  the  delivery  of  the  policy  Conner  was  in 
an  advanced  stage  of  pulmonary  tuberculosis, 
and  knew  ttiat  the  statements  relating  to  his 
health  which  we  have  quoted  were  untrue. 
He  was  confined  at  home  by  the  disease  for 
10  days  preceding  his  death,  and  the  attend- 
ing physician,  who  was  called  In  a  week 
before  he  died,  testified  that  he  died  of 
tuberculosis  of  the  lungs.  On  March  1, 
1910,  be  was  admitted  to  the  "Volker  Pa- 
vilion" in  Kansas  City,  a  charitable  institu- 
tion for  the  treatment  of  sufferers  from 
tuberculosis,  and  remained  there  three 
months  under  the  care  of  the  physician  in 
charge,  who  testified  that  "When  he  came 
there  he  had  been  losing  weight ;  he  Iiad  some 
hemorrhages,  and  he  had  a  very  bad  cough. 
While  he  was  there  he  put  on  several  pounds. 
I  tUnk  he  went  up  from  about  111  pounds 
to  120  pounds,  and  he  had  a  decrease  in  the 
number  of  hemorrhages  that  he  had,  and  a 
decrease  in  his  cough."    The  witness  diag- 


nosed the  case  as  one  of  pulmonary  tuber- 
culosis that  had  reached  an  incurable  stage. 

On  the  other  hand  the  report  by  defend- 
ant's examining  physician  of  an  examination 
of  the  applicant  on  November  30,  1910,  con- 
tains these  statements:  "Actual  weight  135 
lbs.  Height  6  ft  7  in.  *  •  •  Q.  If  over 
or  under  weight  is  it  a  family  characteristic? 
A.  Yes.  Q.  Does  he  appear  careworn  or 
older  than  age  stated?  A.  No.  Oirth  of 
chest  (under  vest)  deep  expiration  28  inches ; 
full  inspiration  31  inches ;  girth  of  abdomen 
at  waistline  29  inches.  Q.  Is  his  appearance 
healthy?  A.  Yes.  Figure?  Fine.  *  •  • 
Lungs.  Q.  Is  the  respiratory  murmur  clear 
and  distinct  over  both  lungs?  Yes.  Is  the 
respiration  full,  easy  and  regular?  Yes. 
Number  per  minute?  19.  Do  you  find  any 
indication  of  disease  of  the  lungs,  throat  or 
bronchial  tubes?  No.  *  •  *  Do  you  find 
anything  unfavorable  in  the  applicant's 
physique,  occupation,  habits  or  circumstances 
of  life?  No.  Do  you  consider  the  risk  first 
class,  or  good,  or  only  fair?     1st  class." 

PlainUff  testified  that  the  father  of  the 
assured  died  of  dropsy  and  his  sister  of  "the 
grippe";  that  she  did  not  know  the  cause 
of  plaintifT's  death,  and  that  before  that 
event  she  tiad  no  information  or  knowledge 
that  he  had  tuberculosis.  She  denied  posi- 
tively that  he  had  hemorrhages  or  ever 
coughed  or  spit  blood.  She  stated  that  prior 
to  his  last  illness,  which  lasted  about  10  days, 
"he  was  a  stout,  healthy  enough  looking 
boy,"  and  generally  weighed  about  130  or  140 
pounds.  We  quote  from  her  testimony:  "Q. 
And  had  HaiTy  always  lived  with  you  dur- 
ing his  life?  A.  Yes,  sir.  Q.  Had  he  ever 
had  any  serious  illness  or  disease  of  any 
kind?  A.  No,  sir.  Q.  There  has  been — I 
think  you  heard  Dr.  Clendenning  telling 
about  Harry's  l>eing  out  there  at  the  Volker 
Pavilion,  here  in  Kansas  City.  What  do 
you  know  about  Ills  going  out  there?  How 
did  that  happen?  A.  Harry  had  kind  of  run 
down,  and  he  went  out  there  for  the  out- 
door air  and  diet  treatment  Q.  Before  he 
went  out  there  liad  he  any  doctor?  A.  He 
had  not  Q.  How  did  he  happen  to  try  tliat 
plan?  How  did  he  happen  to  go  out  there? 
A.  He  did,  too— a  little  bit  the  doctor  treat- 
ed him,  just  for  a  short  time,  and  he  advised 
me  to  send  him  out  there.  *  *  *  Q.  (By 
Mr.  Taylor)  You  say  he  went  out  to  this 
Volker  Pavilion?  A.  Yes,  sir.  Q.  How  often 
did  he  come  home  to  see  you?  A.  As  much 
as  once  a  weetc,  and  sometimes  oftener.  Q. 
Did  you  occasionally  go  out  there  to  see 
him?  A.  Yes,  sir.  Q.  What  effect  did  the 
rest  out  there  seem  to  have  on  him?  A.  It 
seemed  to  help  him.  He  kept  quieter,  and 
gained  in  flesh." 

Young  Conner  worked  as  a  clerk  In  a 
grocery  store  and  a  i)ool  hall  attendant  until 
10  days  before  his  death.  The  proprietor  of 
the  pool  hall  stated  that  he  saw  Conner  five 
or  six  hours  every  day,  that  he  appeared  to 
be   in  good  healtli,  had  never  coughed  or 
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spit  blood  or  bad  hemorrhages,  and  exhibited 
no  indications  of  consumption  or  Impaired 
health.  The  court  overruled  the  demurrer 
to  the  evidence  offered  by  defendant,  and 
gave  the  following  instruction  at  the  request 
of  plaintiff:  "The  court  instructs  the  Jury 
that  it  is  a  question  for  the  jury  to  deter- 
mine whether  or  not  Harry  Conner  made  any 
misrepresentation  to  the  defendant  in  ob- 
taining or  securing  the  policy  of  insurance 
on  his  life,  sued  on  in  this  case,  and  it  is 
also  a  question  for  the  jury,  if  you  find  tliat 
any  misrepresentation  was  made,  to  deter- 
mine whether  or  not  the  matter  misrepre- 
sented, if  you  so  find,  actually  contributed  to 
his  death.  And  unless  you  shall  find  that 
Harry  Conner  did  make  misrepresentation  in 
obtaining  or  securing  the  policy  of  insur- 
ance on  his  life,,  sued  on  in  this  case,  and 
unless  the  matter  misrepresented  shall  have 
actually  contributed  to  his  death,  then  your 
verdict  must  be  for  the  plaintiff." 

The  jury  returned  a  verdict  for  plaintiff, 
and  after  its  motions  for  a  new  trial  and 
in  arrest  of  judgment  were  overroled,  de- 
fendant appealed. 

[I]  Section  6937,  Kev.  Stat  1909,  provides: 
"No  misrepresentation  made  in  obtaining  or 
securing  a  policy  of  insurance  on  the  life  or 
lives  of  any  person  or  persons,  citizens  of 
this  state,  shall  be  deemed  material,  or 
render  the  policy  void,  imless  the  matter 
misrepresented  shall  have  actually  contrib- 
uted to  the  contingency  or  event  on  which 
the  policy  is  to  become  due  and  payable, 
and  whether  It  so  contributed  in  any  case 
shall  be  a  question  for  the  jury."  Counsel 
for  defendant  argue  that  this  statute  does 
not  apply  "to  a  willfully  fraudulent  misrep- 
resentation. The  law  recognizes  a  distinc- 
tion between  a  misrepresentation  and  a 
fraudulent  misrepresentation,  and  does  not 
apply  to  a  case  where  misrepresentations 
were  knowingly  false,  and  made  with  a 
view  to  deceive  or  mislead  the  company." 

We  so  decided  in  Asliford  v.  Ins.  Co.,  80 
Mo.  App.  638,  and  in  Van  Cleave  v.  Casualty 
Co.,  82  Mo.  App.  668,  where  we  held  that  in- 
surance obtained  by  any  fraud  remediable 
at  law  or  In  equity  may  be  avoided  on  a 
proper  showing  of  the  fraud,  and  that  the 
statute  on  representations  does  not  preclude 
the  defense  of  fraud  in  obtaining  a  policy. 
But  those  cases  on  which  much  stretss  is 
laid  by  defendant  were  expressly  overruled 
by  the  Supreme  Court  in  Kern  v.  Legion  of 
Honor,  167  Mo.  471,  67  S.  W.  252.  and  the 
.statute  was  interpreted  as  intending  to  ig- 
nore all  distinctions  between  innocent  and 
fraudulent  misrepresentations  In  applicationa 
for  Insurance  policies,  and  of  making  a  jury 
question  of  every  issue  of  misrepresentation 
and  of  the  effect  thereof  on  the  "contingency 
or  event  on  which  the  policy  is  to  become 
due  and  payable."  During  the  life  of  the 
insured,  but  not  afterwards,  the  company 
may  sue  to  set  aside  a  policy  on  the  ground 
that  it  was  procured  by  fraud. 


[8]  This  statute  applies  to  the  case  in 
hand.  Gruwell  v.  Knights,  etc.,  supra ;  New- 
land  V.  Modem  Woodmen,  supra;  Schuer- 
mann  v.  Ins.  Co.,  165  Mo.  641,  66  8.  W.  723 ; 
Kern  v.  Legion  of  Honor,  supra.  And  the 
question  presented  for  our  determination  by 
the  demurrer  to  the  evidence  Is  whether  or 
not  we  should  declare  as  a  matter  of  law, 
first,  that  misrepresentations  as  to  material 
facts  appear  In  the  application,  and,  second, 
that  they  actually  contributed  to  the  event 
on  which  the  policy  became  payable  The 
statute  expressly  provides  that  such  ques- 
tions are  for  the  jury  to  determine.  As  is 
said  by  the  Supreme  Court  in  Keller  t.  Ins. 
Co.,  198  Mo.  loc.  cit  463,  95  S.  W.  910: 
"  •  •  •  The  question  of  false  and  fraudn- 
lent  representations  In  securing  such  policy 
in  an  action  to  recover  the  amount  of  the 
death  claim  mnst  be  governed  by  the  provi- 
sions of  section  7890  [Rev.  SL  1899],  and  as 
to  whether  the  misrepresented  matters  in 
the  application  for  insurance  contributed  to 
the  happening  of  the  contingency  insured 
against  are  questions  of  fact  to  be  determin- 
ed by  the  jury  to  whom  such  facts  are  sab- 
mitted." 

In  Benson  v.  Ins.  Co.,  161  Ho.  App.  480, 
144  S.  W.  122,  we  held  that  the  evldotce 
showed  in  law  "that  deceased  died  of  the 
disease  misrepresented,"  but  that  ruling  was 
based  on  uncontradicted  evidence  so  clear 
and  Indisputable  that  no  reasonable  mind 
could  doubt  it  Where  there  is  any  room  at 
all  in  the  evidence  for  a  reasonable  difference 
of  opinion  about  either  of  these  issues,  the 
statute  Intends  that  the  question  stiall  go  to 
the  jury  as  one  of  fact 

[41  The  proof  of  misrepresentations  as  to 
matters  of  family  history  is  clear  and  indis- 
putable, but  those  facts  do  not  appear  to 
have  had  any  connection  with  the  event 
which  created  a  liability  under  the  policy, 
and  therefore  may  l>e  passed  with  the  ob- 
servation that  they  have  nothing  to  do  with 
the  case.  The  proof,  offered  by  defendant  to 
the  effect  that  the  applicant  died  of  tuber- 
culosis and  was  afflicted  with  that  disease 
at  the  time  he  signed  the  application,  and 
therefore  was  not  in  sound  health  when  he 
received  the  policy,  is  strong,  but  by  no  means 
conclusive.  Defendant's  regular  examining 
physician  made  a  thorough  examination  of 
the  young  man  and  found  no  traces  of  a  dis- 
ease, the  presence  of  which,  especially  in  its 
last  stages,  is  not  difficult  to  discover.  Such 
evidence  certainly  is  strong  enough  to  raise  an 
issue  of  fact  with  the  testimony  of  the  physi- 
cians who  were  introduced  as  witnesses  by 
defendant  Opinion  evidence  is  only  advisory, 
and  should  not  be  given  conclusive  weight, 
especially  in  instances  where  it  is  contra- 
dicted by  other  evidence.  The  testimony  of 
persons  who  associated  with  Conner  daily 
should  not  be  cast  aside  as  whoUy  devoid  of 
evidentiary  strength,  and,  if  accepted,  it 
tends  to  show  that  Conner  did  not  die  of 
tuberculosis  nor  have  that  disease. 
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We,  therefore,  conclude  that  the  issues  of 
the  cause  of  his  death  and  of  the  relation  of 
the  alleged  misrepresented  facts  to  that 
cause  were  Issues  for  the  Jury  to  solve.  We 
may  concede  a  misrepresentation  as  to  the 
tact  of  the  applicant  having  been  under 
treatment  In  "an  asylum,  cure  or  sanita- 
rium," but  the  facts  of  whether  he  had  con- 
sumption while  there,  was  treated  for  that 
disease,  or  merely  took  a  rest  and  diet  treat- 
ment for  his  general  health,  or  was  treated 
for  a  disease  that  contributed  to  his  deatli, 
'are  matters  of  dispute  in  the  evidence  that, 
under  the  statute,  were  questions  for  the 
Jury.  The  court  committed  no  error  In  over- 
ruling the  demurrer  to  the  evidence,  and 
correctly  defined  the  Jury  Issues  In  the  In- 
struction we  have  quoted. 

The  Judgment  is  affirmed.   All  concur. 


HENLEY-WAITE    MUSIC    CO.    v.    GRAN- 

NISS. 

(Kansas  City  Court  of  Appeals.    Missouri. 

June  2,  1913.) 

1.  Sales  (|  168%*)— "Sale  on  Appboval"— 

Co  NTBACT— CONSTBtrcnON. 

Where  plaintiff 'contracted  to  sell  defendant 
a  player  piano  for  $950,  allowing  $400  for  de- 
fendant's old  piano  and  pianola,  and  agree- 
ing that  the  player  piano  should  be  satisfactory 
to  defendant,  the  contract  constituted  a  sale  on 
approval,  under  which  defendant  was  entitled 
to  elect  not  to  be  bound  in  case  he  gave  notice 
to  plaintiff  that  the  piano  was  not  satisfactory 
to  Dim  within  a  reasonable  time. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  ii  409-421;    Dec.  Dig.  f  168%.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  p.  6309.] 

2.  Sales  (|  168%*)— Sale  on  Appbovai^Ke- 
jEcnoN. 

Where  a  sale  is  made  subject  to  the  ap- 
proval of  the  buyer,  it  suffices  to  defeat  the  sale 
that  the  buyer  rejects  the  goods  as  unsatisfac- 
tory for  any  reason  or  for  no  good  reason. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  1$  409-421;   Dec  Dig.  |  168%.»] 

8.  .Sales  (8  168%*)— Sale  on  Approval— 
Bescission- Restobation  of  Stattts  Quo. 
Where  an  exchange  of  defendant's  piano 
and  pianola  for  a  player  piano  was  on  the  ex- 
press agreement  that  the  player  piano  should  be 
satisfactory  to  defendant,  and  within  a  reason- 
able time  after  delivery  thereof  defendant  noti- 
fied plaintiff  that  it  was  not  satisfactory,  de- 
fendant was  not  required  to  return  the  piano 
to  plaintiff,  but  it  was  plaintiffs  duty  to  re- 
store the  status  qno  existing  at  the  time  of  the 
contract 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent 
Dig.  H  409-421;   Dec.  Dig.  i  168%.»] 

4.  Appeal  and  Ebsob  (§  1060*)— Reuabks  of 
Counsel— Habuless  Ebkob. 

Where  the  only  issue  of  fact  for  the  jury 
was  the  amount  of  damages  defendant  was  en- 
titled to  recover  on  his  counterclaim,  alleged 
prejudicial  remarks  of  counsel  for  defendant, 
addressed  to  other  issues  of  fact,  were  not 
prejudicial  to  plaintiff. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  4135 ;   Dec.  Dig.  §  1060.»] 


Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; Porter  B.  Oodard,  Special  Judge. 

Action  by  the  Henley-Walte  Music  Com- 
pany against  Charles  E.  Oranulss.  Judgment 
for  plaintiff,  and  defendant  appeals.  Re- 
versed and  remanded,  with  directions. 

Haff,  Meservey,  German  &  Michaels  and 
Charles  M.  Blackmar,  all  of  Kansas  City, 
for  appellant 

JOHNSON,  J.  Plaintiff  sued  to  recover 
$550  on  the  purchase  price  of  an  "Apollo" 
player  piano  wliich  the  petition  alleges  was 
sold  and  delivered  by  plaintiff  to  defendant 
at  the  price  of  $950.  A  credit  of  $400  was  al- 
lowed on  account  of  an  old  piano  and  pianola 
which  plaintiff  states  It  agreed  to  take  from 
defendant  in  part  payment.  The  sale  Is 
denied  in  the  answer,  and  in  a  counterclaim 
defendant  seeks  to  recover  damages  for  the 
alleged  conversion  by  plaintiff  of  the  old  piano 
and  piano  player.  A  trial  of  the  issues  re- 
sulted in  a  verdict  for  defendant  on  the  cause 
pleaded  in  the  petition  and  on  the  counter- 
claim In  the  sum  of  $160.  Afterward  the 
court  sustained  plaintiff's  motion  for  a  new 
trial  on  the  ground  of  Improper  and  preju- 
dicial remarks  of  counsel  for  defendant  both 
in  the  opening  statement  and  in  the  final 
argument  of  the  Jury.  Defendant  appealed 
from  the  order  and  Judgment  granting  a  new 
trial. 

Before  the  submission  of  the  cause  in  this 
court,  counsel  for  plaintiff  formally  with- 
drew from  the  case,  and  no  statement  and 
brief  have  been  filed  on  behalf  of  plaintiff. 

[1]  Our  examination  of  the  record  has 
led  us  to  the  conclusion  that  the  court  erred 
in  granting  a  new  trial.  Plaintiff,  a  dealer  in 
musical  Instruments  in  Kansas  City,  en- 
deavored to  sell  an  "Apollo"  player  piano 
to  defendant  at  the  price  of  $950,  and  offered 
to  allow  defendant  $400  for  his  old  piano 
and  pianola.  Defendant  agreed  to  buy  on  the 
terms  proposed,  on  condition  that  after  a 
test  of  the  new  instrument  it  would  prove 
satisfactory  to  him.  Plaintiff  delivered  the 
instrument  to  defendant's  home  on  those 
terms,  and  took  away  the  old  Instruments. 
Defendant  within  a  reasonable  time  notified 
plaintiff  that  the  new  piano  was  not  satisfac- 
tory, and  demanded  that  plaintiff  take  it 
away  and  return  the  old  Instruments,  but 
plaintiff  refused  to  comply  with  the  demand, 
and  brought  this  suit  The  salesman  of 
plaintiff  who  conducted  the  negotiations  testi- 
fied on  direct  examination  that  the  sale  was 
oucouditlonal,  and  not  on  approval,  but  on 
cross-examination  admitted  that  he  agreed 
and  represented  that  the  piano  should  prove 
satisfactory  to  defendant  All  of  the  evi- 
dence shows  an  agreement  for  a  sale  on  ap- 
proval within  a  reasonable  time  and  a  dis- 
approval within  that  time. 

A  sale  on  approval  "is  in  the  nature  of  an 
option  to  purchase  the  goods  if  they  prove  to 
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be  satisfactory"  (35  Cyc.  289),  and  If  the 
goods  prove  to  be  unsatisfactory  to  the  pur- 
chaser, and  he  gives  notice  of  that  fact  to 
the  seller  within  the  time  stated  in  the  agree- 
ment, or  if  none  be  stated,  within  a  reason- 
able time,  there  is  no  sale,  and  the  purchaser 
is  under  no  duty  to  return  or  ofiFer  to  return 
the  property  unless  it  bh  so  agreed.  Esterly 
T.  Campbell,  44  Mo.  App.  loc.  dt.  625. 

[2]  The  law  recognizes  the  right  of  vendor 
and  vendee  to  make  their  own  contracts; 
and,  where  the  vendor  agrees  that  the  sale 
shall  be  conditioned  on  the  goods  being  tested 
and  approved  by  the  vendee,  it  sufiBces  to  de- 
feat the  sale  that  the  vendee,  for  any  reason, 
or  no  good  reason,  rejects  the  goods  as  un- 
satisfactory. The  contract  being  that  he  shall 
be  satisfied,  "It  is  not  enough  that  he  ought 
to  be  satisfied,  or  that  the  article  would  be 
satisfactory  to  a  reasonable  man,  or  that  the 
court  or  Jury  deem  the  article  satisfactory." 
1  Mechem  on  Sales,  |  665. 

[3]  To  hold  otherwise  would  be  to  substi- 
tute a  court-made  contract  for  the  one  the 
parties  made  for  themselves.  Since  the  new 
piano  was  delivered  on  the  express  under- 
standing and  agreement  that  It  would  turn 
out  to  be  satisfactory  to  defendant,  and  since 
within  a  reasonable  time  after  its  delivery 
defendant  notified  plaintiff  that  it  was  not 
satisfactory,  there  was  no  sale,  and,  as  the 
contract  imposed  no  obligation  on  defendant 
to  return  the  piano,  it  was  the  duty  of  plain- 
tiff to  restore  the  status  quo  existing  at  the 
time  of  the  contract.  In  refusing  to  dis- 
charge this  duty  plaintiff  was  guilty  of  a 
conversion  of  defendant's  old  piano. 

[4]  There  was  no  Issue  of  fact  to  submit 
to  the  Jury  except  the  amount  of  the  damages 
defendant  should  have  assessed  on  his  coun- 
terclaim, and,  as  the  alleged  prejudicial  re- 
marks of  counsel  for  defendant  were  ad- 
dressed to  other  Issues  of  fact  improperly 
submitted  at  the  request  of  plaintiff,  the  al- 
leged error  predicated  of  them  could  not  have 
have  been  prejudicial  and  afforded  no  good 
ground  for  setting  aside  the  verdict. 

The  Judgment  is  reversed  and  the  cause 
remanded,  with  directions  to  enter  Judgment 
on  the  verdict.    AU  concur. 


KNODE  V.  MODERN  WOODMEN  OF 

AMERICA. 

(Kansas  City  Court  of  Appeals.    MissourL 

June  2,  1913.) 

1.  Appeal   and    Ebrob    ({   907*)— Recobd— 

Pbbsumftionb. 

Id  ao  action  against  a  mutual  benefit  in- 
surance association,  where  only  a  small  part 
of  the  evidence  was  included  in  the  abstract,  all 
issues  will  be  presumed  to  have  been  proiwrly 
resolved  in  favor  of  the  defendant  who  was 
successful  below. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §8  2809,  2911-2915,  2916, 
3673,  3674,  3676,  3678;    Dec.  Dig.  §  907.»] 


2.  INSTTRANCE  (|  756*)— MUTUAI.  BENSFIT  IW- 

8UBANCE — Suspension. 

Where  the  by-laws  of  a  fraternal  insur- 
ance association  provided  that  a  failure  to 
pay  assessments  and  dues  at  stated  times 
shonld  ipso  facto  constitute  a  snspension  and 
forfeiture,  notice  of  suspension  is  unnecessary 
where  a  member  for  more  than  nine  months 
failed  to  pay  his  regular  dues,  for  he  must  have 
known  the  provisions  of  the  by-laws,  and  pro- 
visions for  the  prompt  payment  of  assessments 
are  of  the  substance  of  such  insurance  con- 
tract. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  {{  1917,  1918;   Dec.  Dig.  |  756.»1    . 

3.  Insurance  (|  756*)— Mutual  Benefit  In- 
surance—Provisions  FOB  Suspension. 

Provisions  in  the  by-laws  of  a  fraternal 
insurabce  association  for  the  prompt  payment 
of  dues  and  assessments  being  of  the  essence 
of  the  insurance,  a  by-law  prescribing  a  self- 
executory  suspension  of  the  member  and  forfei- 
ture of  his  insurance  as  a  penalty  for  nonpay- 
ment of  dues  is  valid;  the  stipulation  not  be- 
ing unreasonable. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  H  1917,  1918;   Dec  Dig.  {  756.*] 

4.  Insurance  (J  755»)— MtrroAi.  Benefit  In- 
suBANCE— Waives  of  Bt-Lawb. 

Where  the  by-laws  of  a  mutual  benefit  in- 
surance association  provided  for  the  suspension 
of  a  member  upon  nonpayment  of  assessments 
and  a  forfeiture  of  his  insurance,  a  waiver  of 
such  by-laws  cannot  be  predicated  upon  the 
statement  of  an  officer  of  a  subordinate  lod^e 
that  the  lodge  wonld  pay  the  insured's  dues  m 
the  absence  of  a  showing  that  the  promises  were 
made  in  pursuance  of  the  practice  of  a  local 
lodge  acquiesced  in  by  the  governing  officers  of 
the  order,  for  an  officer  of  the  local  lodge  can- 
not waive  the  by-laws. 

[E!d.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  |{  1907-1916;    Dec.  Dig.  |  755.*] 

Error  to  Circuit  Court,  Jackson  County; 
James  H.  Slover,  Judge. 

Action  by  Rebecca  Knode  against  the  Mod- 
ern Woodmen  of  America.  There  was  a 
Judgment  for  defendant,  and  plaintiff  brings 
error.     Affirmed. 

E.  W.  Shannon  and  Botsford,  Deatherage 
&  Creason,  all  of  Kansas  City,  for  plaintiff 
in  error.  B.  D.  Smith,  of  Rock  Island,  111., 
and  Jno.  Sullivan,  of  Kansas  City,  for  de- 
fendant in  error. 


JOHNSON,  J.  This  is  an  action  on  a 
death  benefit  certificate  issued  by  defendant 
to  James  S.  Knode,  November  19,  1902.  It  is 
conceded  that  defendant  is  a  fraternal  ben- 
eficiary society  Incorporated  in  Illinois  and 
authorized  to  do  business  in  this  state  and 
that  the  certificate  should  be  treated  as  a 
fraternal  beneficiary  contract  Knode  Join- 
ed the  order  at  Kansas  City  and  died  in  that 
city  on  January  23,  1904.  Plaintiff  was  his 
mother  and  one  of  the  beneficiaries  named  in 
the  certificate.  The  defenses  interposed  In 
the  answer  are  founded  on  the  alleged  fact 
that  a  lawful  assessment  levied  by  defendant 
for  the  month  of  March,  1903,  and  payable  on 
or  before  the  1st  day  of  the  following  month, 
was  not  paid,  and  on  the  conceded  fact  that 
the  dues  and  monthly  assessments  for  the  sue- 
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ceedlng  months  to  the  date  of  Knode's  death 
were  not  paid  by  him  or  for  him.  The  first 
defense  Is  that  the  failure  to  pay  the  March 
assessment,  ipso  facto,  suspended  him  as  a 
member  and  forfeited  the  insurance,  and  the 
other  defenses  are  based  on  the  theory  that, 
in  falling  to  pay  or  offer  to  pay  the  subse- 
quent dues  and'  assessments,  Knode  acquiesc- 
ed In  bis  suspension  and  the  forfeiture  of  his 
certificate  and  abandoned  his  Insurance. 

Plaintiff  contends,  and  her  evidence  tends 
to  show,  that  Knode  paid  the  assessment  for 
March,  1903,  in  the  time  required  by  the  con- 
tract. She  concedes  that  the  subsequent 
dues  and  assessments  were  not  paid  by  him, 
but  states,  and  is  corroborated  in  the  state- 
ment by  another  witness,  that  the  clerk  of 
the  lodge  of  which  her  son  was  a  member 
repeatedly  assured  her,  during  her  son's  last 
illness,  which  began  in  the  fall  of  1902,  that 
the  lodge  would  pay  the  dues  and  assess- 
ments, and  during  the  period  of  the  alleged 
abandonment  of  the  contract  repeated  the 
assurance  and  told  her  that  the  lodge  had 
been  keeping  up  the  payments.  Her  evidence 
does  not  show  that  any  of  the  superior  of- 
ficers of  the  order  knew  of  these  promises 
or  that  they  were  made  in  pursuance  of  any 
custom  of  the  local  lodge,  known  to  or  ac- 
quiesced in  by  the  Supreme  Lodge  or  its  of- 
ficers. The  fact  that  such  promises  were 
made  is  disputed  in  the  evidence  of  defend- 
ant 

The  certificate  states  that  it  is  issued  in 
consideration  of  the  agreement  of  the  mem- 
ber "to  pay  all  assessments  and  dues  thnt 
may  be  levied  during  the  time  he  shall  re- 
main a  member  of  this  society,"  that  failure 
to  pay  a  monthly  assessment  "on  or  before 
the  first  day  of  the  montli  following  the  date 
of  the  notice  of  levy"  shall  forfeit  the  cer- 
tificate, and  further  provides  that  "this  cer- 
tificate and  contract  is  and  shall  be  subject 
to  forfeiture  for  any  of  the  causes  of  for- 
feiture which  are  now  prescribed  In  the  by- 
laws of  this  society."  The  by-laws  require 
that. notice  of  monthly  assessments  stiail  be 
given  in  the  official  paper  published  by  the 
society,  a  copy  of  which  shall  be  mailed  to 
each  beneficial  member,  and  that  "mailing 
copy  of  paper  shall  be  notice  to  member  of 
assessments."  The  by-laws  relating  to  the 
suspension  of  a  member  and  the  forfeiture 
of  bis  certificate  state  that  "every  beneficial 
member  when  so  notified  that  a  benefit  as- 
sessment has  been  levied  and  ordered  collect- 
ed by  the  board  of  directors,  who  shall  fail 
to  pay  same  on  or  before  the  first  day  of  the 
month  following  the  date  of  said  notice, 
•  •  •  shall  ipso  facto  become  suspended 
and  during  such  suspension  his  benefit  cer- 
tificate shall  be  absolutely  null  and  void." 
Another  section  forbids  the  clerk  of  a  local 
camp  from  collecting  or  receiving  payment 
of  assessments  of  dues  from  a  suspended 
Tnember  'If,  at  the  time  tender  was  made,  the 
member  was  in  impaired  health,  nor  unless 


furnished  with  a  warranty  of  good  health." 
Reinstatement  of  a  suspended  member  is  al- 
lowed by  the  by-laws  within  60  days  after 
suspension  for  nonpayment  of  assessments, 
fines,  or  dues  on  the  payment  of  all  arrear- 
ages, provided  that  "he  be  in  good  health  at 
the  time  of  reinstatement  and  furnish  to  the 
clerk  of  bis -local  camp  a  written  warranty  to 
such  effect,  signed  by  himself,  which  said 
warranty  shall  be  immediately  transmitted 
by  the  local  clerk  to  the  head  clerk  and 
thereupon  the  head  clerk  shall  file  the  same 
and  notify  such  member  of  his  reinstate- 
ment" Reinstatement  after  60  days  and 
within  6  months  after  suspension  is  allowed 
on  payment  of  all  arrearages,  passing  a  med- 
ical examination  by  the  camp  physician,  and 
the  payment  of  certain  small  fees.  Plaintiff, 
who  was  living  with  her  son  during  his  last 
illness,  testified  that  he  did  not  receive  any 
copies  of  the  official  paper  through  the  mail 
or  otherwise  and  had  no  notice  from  defend- 
ant of  his  suspension. 

[1]  Only  a  small  part  of  the  evidence 
heard  at  the  trial  is  included  in  the  abstract, 
and  we  are  left  in  the  dark  as  to  the  evi- 
dence bearing  on  many  of  the  important  is- 
sues contested  at  the  trial.  We  shall  regard 
all  such  issues  as  having  been  properly  re- 
solved in  favor  of  defendant,  and  therefore 
assume  that  the  official  papers  published  by 
defendant  were  mailed  to  the  last-known 
address  of  Knode. 

At  the  request  of  plaintiff,  the  Jury  were 
instructed  that  although  they  might  "believe 
from  the  evidence  that  the  assessment  claim- 
ed by  the  defendant  to  have  been  due  and 
payable  during  the  month  of  April,  1903, 
was  not  paid  by  the  said  James  S.  Knode  or 
anybody  for  him,  yet,  if  the  Jury  believe  that 
the  defendant  by  its  acts  and  conduct  as 
shown  by  the  evidence  led  the  said  Knode  to 
believe  that  a  forfeiture  would  not  be  insist- 
ed upon  for  failure  to  pay  said  assessment, 
then  the  defendant  has  waived  such  alleged 
forfeiture  and  it  cannot  constitute  any  de- 
fense to  this  action." 

Among  the  instructions  given  at  th6  in- 
stance of  defendant  were  the  following:  (1) 
"The  court  instructs  the  Jury  that  even  if 
you  find  from  the  evidence  that  Mr.  Knode 
or  some  one  for  him  tendered  or  paid  his  as- 
sessment for  April,  1003,  that  if  you  find 
that  between  May  2,  1903,  and  January  23, 
1004,  being  the  date  of  his  death,  Mr.  Knode 
did  not  pay  or  offer  to  pay  further  dues  or 
assessments,  nor  take  any  action  towards 
dlsafflrming  his  suspension,  then  Mr.  Knode 
must  be  held  to  have  abandoned  his  member- 
ship and  acquiesced  in  his  suspension;  and 
your  verdict  must  be  for  the  defendant  (un- 
less you  find  said  payments  were  waived  by 
defendant)."  The  i)art  in  parenthesis  Inter- 
lined by  the  court  (4)  "The  court  instructs 
the  Jury  that  even  if  you  find  from  the  evi- 
dence that  Mr.  Knode,  or  somebody  for  him, 
paid  the  April,  1903,  assessment  prior  to  May 
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1,  1903,  and  that  be  was  illegally  and  im- 
properly suspended,  that  unless  yon  find 
from  tbe  evidence  that  he  made  some  effort 
to  gain  his  rights  of  membership  in  the  soci- 
ety, prior  to  his  death,  he  must  he  holden  to 
have  acquiesced  in  such  suspension  and  to 
have  abandoned  his  membership;  and  your 
verdict  must  be  for  the  defendant,  provided 
you  further  find  from  the  evidence  that  no- 
tice of  his  suspension  was  mailed  to  his  reg- 
ular address  (and  received,  at  such  address) 
prior  to  the  death  of  said  James  S.  Knode." 
The  part  In  parenthesis  interlined  by  court 
(5)  "The  court  instructs  the  Jury  that  de- 
fendant Is  a  fraternal  beneficiary  society, 
and  that  the  application  for  membership, 
benefit  certificate,  and  by-laws  in  force  dur- 
ing the  time  involved  in  this  case  were  each 
and  all  included  In  and  constituted  the  con- 
tract between  the  members  of  the  society, 
and  that  each  was  bound  by  all  of  the  tenaa 
and  conditions  therein  included." 

The  jury  returned  a  verdict  for  defendant, 
and  the  pase  is  here  on  a  writ  of  error  sued 
out  by  plaintiff. 

[2,  3]  The  errors  assigned  by  counsel  for 
plaintiff  relate  to  the  instructions  given  at 
the  request  of  defendant,  but  In  our  view  of 
the  case  it  will  not  be  necessary  to  speak  of 
these  assignments.  We  shall  take  plaintiff 
on  the  ground  of  her  own  selection  and  con- 
cede that  the  assessment  for  March,  1903, 
was  paid  by  her  son  in  proper  time,  and 
therefore  that  the  defense  resting  on  the  con- 
trary assertion  must  fall,  and,  further,  we 
shall  assume  that  no  notice  of  suspension 
was  given  by  defendant  on. account  of  the 
failure  of  Knode  to  pay  the  March  assess- 
ment or  the  dues  and  assessments  subse- 
quently levied  each  month. 

But  with  these  concessions  we  think  the 
evidence  of  plaintiff  shows  that  her  son  was 
not  a  member  in  good  standing  at  the  time 
of  his  death,  and  that  the  certificate  had  be- 
come forfeited  because  of  his  failure  to  pay 
the  dues  and  monthly  assessments  that  ac- 
crued from  April,  1903,  to  the  date  of  his 
death  in  the  following  January.  We  do  not 
agree  with  counsel  for  plaintiff  that  his  sus- 
pension could  not  become  effective  until  he 
had  received  notice  of  it  from  defendant. 
The  by-laws  did  not  require  defendant  to 
give  notice  of  suspensions  or  forfeitures, 
but,  on  the  contrary,  provided  that  a  failure 
to  pay  assessments  and  dues  at  stated  times 
should  ipso  facto  constitute  a  suspension  and 
forfeiture. 

Provisions  in  the  laws  of  a  fraternal  soci- 
ety for  the  prompt  payment  of  benefit  assess- 
ments are  of  the  substance  and  essence  of  its 
insurance  contracts,  and  a  law  of  the  order 
prescribing  a  self-executory  suspension  of  the 
member  and  forfeiture  of  his  insurance  as  a 
penalty  for  his  failure  to  make  prompt  pay- 
ments is  reasonable  and  will  be  enforced  by 
the  courts.  Harvey  v.  Grand  Lodge,  50  Mo. 
App.  472;    Curtin  t.  Grand  Lodge,  65  Mo. 


App.  297;  Lavin  ▼.  Grand  Lodge,  104  Mo. 
App.  1,  78  S.  W.  325 ;  Burke  v.  Grand  Lodge, 
136  Mo.  App.  450,  118  S.  W.  493;  Woodmen 
V.  Tevis,  117  Fed.  369,  54  C.  C.  A.  293 ;  Mc- 
Mahou  V.  Maccabees,  151  Mo.  522,  52  S.  W. 
384. 

Where  the  contract,  as  evidenced  by  the 
certificate,  constitution,  and  by-laws  of  the 
order,  does  not  make  the  provisions  insur- 
ing the  prompt  payment  of  dues  and  assess- 
ments self-executing,  but  merely  provides 
tliat  a  failure  to  pay  shall  constitute  a 
ground  for  suspension  and  forfeiture,  it  does 
not  become  effective  until  the  forfeiture  and 
suspension  are  declared  by  the  order  and  no- 
tice of  such  action  given  the  delinquent  mem- 
ber. Seehom  v.  Catholic  Knights,  95  Mo. 
App.  233,  68  S.  W.  949.  But  the  parties  have 
a  right  to  stipulate  in  their  contract  that  a 
failure  of  the  Insured  to  pay  as  agreed,  of 
itself,  shall  terminate  the  Insurance  without 
notice,  and  such  we  find  to  be  the  diaracter 
of  the  contract  under  consideration. 

[4]  Knode  knew,  for  .his  contract  so  told 
him,  that  monthly  assessments  were  being 
levied  with  clockwork  regularity,  and  yet 
for  nine  months  he  failed  to  make  any  pay- 
ments, though  he  knew  that  the  omission 
to  pay  a  single  assessment  would,  ipso  facto, 
forfeit  his  certificate.  We  cannot  do  other- 
wise than  to  hold  that  he  had  ceased  to  be 
a  member  in  good  standing  and  had  for- 
feited the  insurance,  unless  we  should  find 
evidence  of  a  waiver  of  the  suspension  and 
forfeiture  by  defendant  The  waiver  claim- 
ed by  plaintiff  consists  of  the  alleged  prom- 
ises and  representations  of  the  clerk  of  the 
local  lodge  to  Knode  that  his  dues  and  assess- 
ments would  be  paid  by  that  lodge  during  his 
sickness.  The  laws  of  the  order  did  not  re- 
quire or  authorize  subordinate  lodges  to  ex- 
tend such  favors,  nor  did  they  allow  such 
lodges  or  their  officers  to  make  agreements  or 
promises  that  would  alter  or  waive  any  of 
the  general  laws,  especially  those  of  the  es- 
sence of  defendant's  Insurance  contracts. 
Under  a  contract  of  such  character  it  de> 
volved  on  plaintiff,  if  she  would  establish  a 
waiver  based  on  the  promises  of  the  clerk, 
to  show,  as  was  done  in  the  Burke  Case, 
supra,  that  the  promises  were  made  in  pur- 
suance of  a  practice  of  the  local  lodge,  known 
to,  or  acquiesced  in,  by  defendant  or  some  of 
Its  chief  officers,  or,  in  some  manner,  had  the 
sanction  and  approval  of  the  general  govern- 
ing body  of  the  order. 

"A  member  dealing  with  a  subordinate 
officer  of  the  society,  knowing  his  duties  to 
be  prescribed  by  law,  has  no  right  to  rely 
upon  the  act  of  that  officer,  if  he  should  at- 
tempt to  waive  a  requirement  which  under 
the  law  he  has  no  right  to  waive.  But  when 
he  has  dealings  of  that  kind  with  such  of- 
ficer, and  those  dealings  are  of  such  a  nature 
that  they  must  pass  nnder  the  observation 
of  those  who  have  in  charge  the  ultimate 
management  of  the  company's  affairs  to  such 
an  extent  as  to  Justly  Induce  the  member 
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to  believe  that  the  practice  ts  approved  by 
the  company  Itself,  the  company  is  estopped 
to  take  advantage  of  the  situation."  Mc- 
Mabon  v.  Maccabees,  supra. 

The  record  shows  nothing  more  in  favor 
of  plalntltC'B  position  than  the  bare  fact  that 
a  subordinate  ofiScer  made  promises  which 
her  son  knew  he  had  no  authority  to  make. 
A  waiver  cannot  be  predicated  upon  such 
evidence. 

These  considerations  lead  to  the  conclusiou 
that,  since  plaintiff's  own  evidence  indisput- 
ably shows  a  forfeiture  of  the  Insurance  be- 
fore the  death  of  her  son,  the  Judgment  Is 
for  the  right  party  and  should  not  be  dis- 
turbed. 

Accordingly,  the  Judgment  is  afBrmed.  All 
concur. 


STATE  V.  I/BAVKR  et  aL 

(Kansas  City  Court  of  Appeals.    Miasouii. 

Jnne  2,  1913.) 

1.  Gamino  ({  76*)  —  Offkhbes  —  Kkepinq 
Oamino  Devices. 

Under  Rev.  St.  1909,  |  4753,  making  it  an 
offense  for  the  owner  or  occupant  of  any 
building  to  permit  any  gaming  table  or  device 
to  be  used  for  the  purpose  of  gaming,  it  |s 
immaterial  that  the  lessee  of  a  building  or  his 
manager  in  charge  did  not  gamble  themselves; 
it  being  a  violation  of  the  statute  to  allow 
pool  tables  to  be  used  by  their  customers  in 
playing  games  of  chance  for  money  or  prop- 
erty. 

[Ed.  Note.— For  other  cases,  see  Gaming, 
Cent  Dig.  §§  202,  208;  Dec.  Dig.  }  76. •] 

2.  Gaming  (|  74*)— "Ant  Gaming  Tabub"— 
"Gaming"— "Gambung." 

R«v.  St  1909,  §  4763,  which  makes  it  an 
offense  for  the  owner  or  occupant  of  any 
building  to  permit  any  gaming  table  or  device 
for  the  purpose  of  gaming,  was  not  intended 
to  be  restricted  by  section  4752,  making  it  a 
misdemeanor  for  any  person  to  play  for  mon- 
ey at  any  billiard  game  or  other  game  upon  a 
table  upon  which  balls  or  cues  are  used;  the 
term  "auy  gaming  table"  therein  meaning  any 
table  that  may  be  used  for  playing  games  of 
chance  for  money  or  property  and  the  offense 
consists  in  using  it  for  the  purpose  of  "gam- 
ing" which  word  is  synonymous  with  "gam- 
bling," so  that  a  pool  table  used  for  gambling 
purposes  was  a  gaming  table  within  the  stat- 
ute, whether  the  game  played  on  it  was  Kelly 
pool,  as  in  this  case,  or  other  games  for 
money. 

[Ed.  Note.— For  other  cases,  see  Gaming, 
Cent  Dig.  {{  190-198;  Dec.  Dig.  |  74.* 

For  other  definitions,  see  Words  and  Phras- 
es, voL  4,  pp.  3023-3028;   voL  8,  p.  7668.] 

8.  Indictment  and  Information  (f  110*)— 
Following  Langxtaoe  or  Statute— Ele- 
ME.NTS  or  Offense — Gaming. 

An  Indictment  under  Bev.  St  1900,  § 
4753,  making  it  an  offense  for  the  owner  or 
occupant  of  any  building  to  permit  any  gaming 
table  or  device  to  be  used  for  the  purpose  of 
gsming,  which  notifies  defendants  to  defend 
against  a  charge  embracing  all  the  essential 
elements  of  the  offense,  is  within  the  general 
rale  that  an  indictment  charging  a  statutory 
offense  in  the  language  of  the  statute  is  good, 
although  the  rule  does  not  apply  in  instances 
where  the  statute  uses  generic  terms,  and  does 
not  state   the  offense   with  such  particularity 


as  to  notify  defendant  of  what  he  is  to  defend 
against 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  J|  289-294;  Dec. 
Dig.  §  110;*    Gaming,  Cent  Dig.  H  226,  250.] 

4.  Cbiminal  Law  (§  718*)— Tbiai^— Miscon- 
duct OF  Pbobecutino  Attobnet. 

In  a  prosecution  for  permitting  any  gam- 
ing table  or  device  to  be  set  up  and  used  for 
the  purpose  of  gaming  the  remark  of  the 
prosecuting  attorney  that  boys  could  play  in 
defendants  place,  to  which  the  trial  court 
overruled  objection,  was  reversible  error,  since 
it  went  beyond  issues  of  the  case  in  charging 
defendants  with  having  violated  another  law, 
and  was  calculated  to  cause  the  jury  to  dis- 
regard the  real  merits  of  the  case. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §  1668;    Dec.  Dig.  |  718.*] 

Appeal  from  Circuit  Court,  Boone  Coun- 
ty;   David  H.  Harris,  Judge. 

James  Leaver  and  another  were  convicted 
of  gaming,  and  they  appeal.  Reversed  and 
remanded. 

Don  C.  Carter,  of  Sturgeon,  and  N.  T.  Gen- 
try, of  Columbia,  for  appellant  E.  C.  An- 
derson, Pros.  Atty.,  and  George  S.  Starrett, 
both  of  Columbia,  for  the  State. 

JOHNSON,  J.  On  information  of  the  pros- 
ecuting attorney  of  Boone  county,  James  Lea- 
ver, Thomaa  S.  Carter,  and  Wren  Bugg  were 
tried  for  a  violation  of  section  4753,  Rev. 
Stat  1909.  A  nolle  prosequi  was  entered  as 
to  Carter,  and  the  Jury  returned  a  verdict  of 
guilty  as  to  the  remaining  defendants,  as- 
sessing a  fine  of  $150  against  Leaver,  and  a 
fine  of  $50  against  Bugg.  Motions  for  a  new 
trial  and  in  arrest  of  Judgment  were  filed 
and  overruled,  and  both  defendants  appealed. 

The  Information  charged  that  "James  Lea- 
ver, Thos.  S.  Carter,  and  Wren  Bugg  on  or 
about  the  20th  day  of  December,  1911,  at  the 
county  of  Boone,  state  of  Missouri,  did  un- 
lawfully permit  a,  certain  gaming  device 
commonly  called  a  pool  table,  designed  and 
used  for  the  purpose  of  playing  games  of 
chance  for  money  and  property,  to  be  used 
for  the  purpose  of  gaming  in  a  certain  build- 
ing there  situate  and  under  the  control  and 
in  the  possession  of  said  James  Leaver,  Thos. 

5.  Carter,  and  Wren  Bugg,"  etc.  Carter 
owned  a  building  In  the  city  of  Sturgeon  In 
which  a  pool  hall  was  being  conducted,  and 
also  owned  the  pool  tables,  balls,  and  cues 
and  other  personal  property  used  In  the  bus- 
iness. Leaver  had  leased  the  building  and 
contents  from  Carter,  and  was  the  proprietor 
of  the  business.  He  was  in  other  business 
which  engrossed  his  attention  during  busi- 
ness hours,  and  he  employed  Bugg  to  run  the 
pool  hall  during  his  absence.  The  evidence 
of  the  state  discloses  that  Bugg  while  in  full 
charge  and  control  of  the  place  allowed  cer- 
tain patrons  to  play  a  game  called  "Kelly 
pool"  for  money  stakes.  This  game  is  played 
on  a  pool  table  with  numbered  billiard  balls 
and  cues,  and  a  bottle  containing  very  small 
balls  numbered  to  correspond  with  the  num- 


*For  otber  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Key-No.  Series  *  Rep'r  Indexes 
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ben  on  the  Millard  balls  Is  used  at  tbe  be- 
ginning of  a  game  to  assign  to  each  player 
a  particular  ball  In  play.  The  player  who 
first  succeeds  In  pocketing  his  ball  wins  tbe 
game  and  the  stakes.  Leaver  frequently 
spent  his  evenings  at  the  pool  hall,  and  had 
knowledge  that  Kelly  pool  was  being  played 
on  the  tables  for  money,  but  neither  he  nor 
Bugg  participated  in  the  gambling,  nor  re- 
ceived other  remuneration  than  the  usual  fee 
charged  for  an  ordinary  pool  game. 

[1]  The  offense  prohibited  by  section  4753, 
Rev.  Stat  1909,  "is  the  permitting  any  gam- 
ing device  to  be  used  for  the  purpose  of 
gaming,  In  any  house  belonging  to,  occupied 
by,  or  under  the  possession,  or  control,  by  any 
one  •  •  •  if  the  defendant  knowingly  per- 
mitted tbe  gaming  device,  described  ip  the 
Indictment,  to  be  used  for  gaming  purposes 
in  his  house,  then  he  has  violated  tbe  stat- 
ute." State  V.  Dyson,  39  Mo.  App.  297.  It 
Is  immaterial  that  defendants  did  not  gam- 
ble themselves.  If  they  allowed  the  pool 
tables  to  be  used  by  their  customers  in  play- 
ing games  of  chance  for  money  or  proijerty, 
they  violated  the  statute.  Counsel  for  de- 
fendants attack  the  information  on  tbe 
ground  that,  in  omitting  any  reference  to 
tbe  use  of  balls  and  cues  and  In  treating  a 
pool  table  as  of  Itself  a  gaming  device,  the 
information  falls  to  charge  a  statutory  of- 
fense. It  Is  argued  that  sections  4750,  4751, 
and  4753  are  in  pari  materia,  must  be  con- 
strued together,  and  that  a  bare  pool  table 
does  not  come  within  the  vicious  devices  de- 
fined in  section  4750.  We  agree  with  counsel 
that  pool  tables  are  harmless  when  Innocent- 
ly used ;  so  are  playing  cards,  but  either  may 
be  used  in  gaming,  and  it  Is  such  use  the 
statutes  are  designed  to  suppress. 

[2]  Section  4752,  which  was  enac^  in 
1909,  makes  it  a  misdemeanor  "for  any  per- 
son to  play  for  money  at  any  billiard  game, 
pool  game,  or  any  other  game  played  upon  a 
table  and  upon  which  balls  and  cues  are 
used."  This  statute  has  reference  only  to 
games  played  with  balls  and  cues,  and  ob- 
viously was  not  intended  to  restrict  the  scope 
of  the  offenses  defined  in  section  4753.  The 
term  "any  gaming  table"  used  In  the  latter 
statute  means  any  table  that  may  be  used 
for  playing  games  of  chance  for  money  or 
proi>erty  and  the  offense  consists  in  using 
such  table  "for  the  purpose  of  gaming,"  the 
word*  "gaming"  being  employed  as  the  syno- 
nym of  "gambling."  State  v.  Shotts,  143  Mo. 
App.  346,  128  S.  W.  245.  If  a  pool  table  is 
used  for  gambling  purposes,  it  is  a  gaming 
table  within  the  meaning  of  the  statute, 
whether  the  games  played  upon  it  be  Kelly 
Ix>ol,  poker  or  craps.  Just  as  a  deck  of  cards 
is  a  gambling  device  whether  used  in  playing 
poker,  pinochle,  or  bridge  whist  for  money. 
In  State  v.  Mathis,  206  Mo.  604,  105  S.  W. 
604,  121  Am.  St  Rep.  687,  the  defendant 
was  convicted  on  a  charge  of  "setting  up  and 
keeping  divers  gaming  tables  and  gambling 


devices,  to  wit  two  poker  tables  •  •  • 
which  were  adapted,  devised  and  designed 
for  the  pnrpose  of  playing  games  of  cbance 
for  money  and  property."  The  court  say  in 
the  opinion:  "Counsel  for  defendant  lay 
much  stress  upon  the  fact  that  thje  game  of 
poker  does  not  require  a  table  or  device  of  a 
certain  kind,  and  specially  adapted,  devised, 
and  designed  for  tbe  playing  of  tbe  game  of 
poker  alone.  Nor  was  it  necessary  that  the 
table  should  be  specially  adapted,  devised, 
and  designed  for  the  pnrpoae  of  playing  pok- 
er alone.  The  statute  should  not  be  given 
any  such  restricted  meaning.  It  prohibits 
the  setting  up  or  keeping  'any  kind  of  gam- 
bling table  or  gambling  device,  adapted,  de- 
vised and  designed  for  tbe  pnrpose  of  play- 
ing any  game  of  chance  for  money  or  prop- 
erty,' and  the  Inducing,  enticing,  or  per- 
mitting 'any  person  to  bet  or  play  at  or  upon 
any  such  gaming  table  or  gambling  device, 
or  at  or  upon  any  game  played  or  by  means 
of  such  table  or  gambling  device,'  always 
putting  it  in  the  disjunctive.    It  makes  no 

■  difference  whether  the  table  on  which   the 
;  game  of  poker  was  played  was  a  gambling 

■  device  or  not ;   if  it  was  a  table,  adapted,  de- 
I  vised,  and  designed  for  the  purpose  of  play- 
ing any  game  of  chance  for  money  or  proper- 

.  ty,  and  the  defendant  permitted  any  person 

I  to  bet  or  play  upon  such  table,  he  is  guilty  as 

.  charged.    That  the  poker  table,  so  called, 

was  adapted  and  designed  for  the  purpose  of 

plaj-lng  games  of  chance,  is  clearly  shown  by 

the '  fact  that  games  of  poker  were  played 

thereon,  in  some  of  which  at  least  the  de- 

'  fendant  participated." 

We  held  in  State  v.  Shotts,  supra,  that 
{  "betting  on  a  game  of  pool  played  upon  a  bll- 
I  Hard  table  constitutes  such  table  a  gambling 
I  device."    State    v.    Jackson,     39   Mo.   420 ; 
State  V.  Dyson,  supra.    It  lis  the  betting  on 
I  a  game  of  chance  played  on  a  table  set  up  or 
I  used  for  that  purpose  that  makes  the  table 
I  a  gambling  device  within  the  meaning  of  sec- 
tion 4753,  and  not  the  character  of  the  game 
I  played  on  such  table,  and,  as  we  have  said, 
[  the  offense  defined  by  that  statute  consists 
!  of  permitting  a  gaming  table  to  be  set  up 
I  and  used  for  gaming  and  not  of  permitting 
I  any  particular  game  of  chance  to  be  played. 
[3]  Moreover,  the  information  charges  the 
offense  In  the  language  of  the  statute,  and 
the  general  rule  is  that  an  indictment  on  in- 
formation  charging   the    commission    of   an 
offense  created  by  statute  is  good  if  it  fol- 
lows the  language  of  the  statute.    The  rule 
does  not  apply  In  Instances  where  the  statute 
uses  generic  terms,  and  does  not  state  the 
offense  "with  such  particularity  as  to  notify 
a  defendant  of  what  he  is  to  defend  against." 
State  v.  Ramsauer,  140  Mo.  App.  401,  124 
S.   W.   67.    Tbe  present   information   falls 
within  the  rule  and  not  the  exception,  since 
it  notified  defendants   to   defend  against  a 
charge  embracing  all  the  essential  elements 
and  particulars  of  the  statutory  offense. 
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[4]  The  dosing  argument  of  the  prosecu- 
ting attorney  provoked  a  number  of  objec- 
tions from  counsel  for  defendants,  all  of 
which  were  overruled.  Among  the  remarks 
to  which  objection  was  made  was  the  follow- 
ing: "Boys  can  play  in  there  and  on  up  to 
men  as  baldheaded  as  I."  Counsel  for  de- 
fendants objected,  saying:  "There  is  no  tes- 
timony that  any  minors  have  played  in  this 
place.  By  the  Court :  The  objection  is  over- 
ruled. Don't  Interrupt  the  attorney."  Coun- 
sel for  defendants  excepted.  Defendants 
were  not  on  trial  for  the  offense  of  permit- 
ting minors  to  play  in  their  pool  liall.  The 
evidence  did  not  accuse  them  of  that  offense, 
and.  If  it  had,  such  accusation  would  have 
been  extraneous  to  the  issues  tendered  by  the 
information.  The  prosecuting  attorney  went 
entirely  beyond  the  issues  of  the  case  in 
charging  defendants  with  having  violated 
another  law,  and  we  assume  that  he  accom- 
plished the  only  purpose  such  argument  could 
hare,  viz.,  to  influence  the  minds  of  the  jury 
and  prejudice  them  against  the  defendants. 
The  mle  is  too  well  settled  to  call  for  the 
citation  of  authorities  that  counsel  must  keep 
within  the  record  in  their  arguments  to  ju- 
ries, and  when  they  fail  to  do  so,  and  Indulge 
in  assertions  of  facts  that  are  not  relevant 
to  the  issues  under  investigation,  and  which 
are  calculated  to  cause  the  jury  to  disregard 
the  real  merits  of  the  case,  the  failure  of  the 
trial  court  to  give  proper  heed  to  timely  ob- 
jections of  opposing  counsel  will  constitute 
reversible  error.  State  v.  Zorn,  202  Mo.  loc. 
cit.  44,  100  S.  W.  591;  State  v.  Wlgger,  196 
Mo.  loc.  dt  103,  93  S.  W.  390;  Bishop  v. 
Hunt,  24  Mo.  App.  loc  cit  377 ;  State  v.  Up- 
ton, 130  Mo.  App.  loc.  cit  320,  109  S.  W.  821. 

The  court  erred  in  not  sustaining  the  ob- 
jection and  in  not  administering  a  proper  re- 
buke to  the  offending  attorney. 

We  find  no  other  error  in  the  record,  but 
for  that  noted  the  judgment  is  reversed,  and 
the  cause  remanded.    All  concur. 


MULIilNS  V.  EVERETT. 

(Kansas  City  Court  of  Appeals.     Missouri. 

May  19,  1913.    Rehearing  Denied 

June  16,  1913.) 

1.  MUKICIPAL  COBPORATIONB  (I  304*)  —  Ilf- 
FBOVEMENTB  —  SPECIAI.  TAX  BILLS— VAMD- 
IIT. 

Kflnifftii  City  Charter,  authorizing  the  city 
with  the  approval  of  the  board  of  public  works 
to  construct  district  sewers  of  such  dimen- 
sions, material,  and  character  as  shall  be  pre- 
scribed by  ordinance,  is  mandatory,  and,  though 
an  ordinance  need  not  embody  the  specifications, 
it  must  make  the  specifications  a  part  thereof, 
which  is  done  by  referring  to  them  as  being  at 
a  certain  place,  though,  where  the  specifications 
are  embodied  in  the  ordinance,  they  need  not 
be  repeated  in  a  separate  paper. 

[Ed.   Note.— For  other   cases,   see   Mnnidpal 
Corporations,  Cent  Dig.  |{  811-816 ;    Dec.  Dig. 

iatk.*] 


2.  MtlNICIPAL  COBPOBATIONS  (|  304*)  —  PUB- 
LIC IKPBOVEUBNT&— ObDINANCES  —  VALID- 
ITT. 

Where  spedfications  for  the  construction 
of  a  sewer,  made  out  and  approved  after  the 
adoption  of  an  ordinance  for  the  improvement, 
included  many  vital  requirements  to  a  lawful 
performance  of  the  work  not  found  in  the  ordi- 
nance, the  ordinance  referring  to  the  specifica- 
tions could  not  be  sustained  on  the  ground  that 
it  contained  the  specifications. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §{  811-816;  Dec.  Dig. 
8  304.  •] 

3.  Municipal  Cobpobatiors  (J  304*)  —  Pub- 
lic IMPBOVEMENTB  —  ObDISTANCKS  —  SPEC- 
IFICATIONS. 

The  fact  that  blank  specifications  for  the 
construction  of  sewers  were  kept  on  hand  in  the 
city  engineer's  office  by  order  of  the  city  coun- 
cil did  not  meet  the  requirements  of  the  city 
charter  that  sewers  may  be  constructed  of  such 
dimensions,  material,  and  character  as  shall  be 
prescribed  by  ordinance,  and  an  ordinance 
which  refers  to  specifications  not  then  in  ex- 
istence is  invalid. 

[Ed.   Note.— For  other  cases,   see   Municipal- 
Corporations,  Cent  Dig.  {|  811-816;  Dec.  Dig. 
i  SM.*] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty ;  T.  J.  Seebom,  Judge. 

Action  by  W.  C.  Mulllns  against  Leonard 
Everett  From  a  judgment  for  defendant, 
plaintiff  appeals.    AArmed. 

Fyke  &  Snider,  of  Kansas  City,  for  appel- 
lant W.  F.  Allen  and  Leonard  Waddell, 
both  of  Kansas  City,  for  responuent    ' 


ELLISON,  J.  PlalnttfTs  action  is  based  on 
tax  bills  for  the  building  of  a  district  sewer 
in  Kansas  City,  Mo.  The  trial  was  by  the 
court  without  the  aid  of  a  jury,  and  judg- 
ment was  rendered  for  defendant. 

The  charter  of  the  dty  (section  10,  art 
9,  Charter  1898)  provides  that  the  dty  may, 
with  the  approval  of  the  board  of  public 
works,  construct  district  sewers,  which  "shall 
be  of  such  dimensions,  material  and  charac- 
ter as  shall  be  prescribed  by  ordinance."  On 
the  2d  of  November,  1903,  the  city  passed  an 
ordinance  for  the  construction  of  the  sewer 
in  question.  Section  3  of  this  ordinance  reads 
that:  "Said  sewer  shall  conform  in  detail 
to  plans  and  spedfications  prepared  for  the 
construction  of  said  sewers,  said  plans  now 
on  file  In  the  office  of  the  board  of  public 
works,  marked  approved  and  dated  October 
29,  1903."  These  spedfications  were  not 
made  out  or  approved  by  the  board  of  public 
works  until  ten  days  (November  12th)  after 
the  passage  of  the  ordinance.  What  were 
called  "plans"  for  the  sewer  were  approved 
and  on  file  with  the  board  of  public  works 
four  days  before  the  ordinance  was  passed, 
as  is  redted  in  the  section  just  quoted. 

[1]  The  ground  claimed  to  invalidate  the 
tax  bill  is  that  at  the  time  the  ordinance  was 
passed  the  speciflcatlous  were  not  in  exist- 
ence, and  therefore  could  not  have  been  a 
part  of  the  ordinance,  and  in  consequence  the 
ordinance  did  not  comply  with  the  charter 
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reqnirinK  It  to  specify  the  dimensions,  mate- 
rial, and  character  of  the  sewer.  This  re- 
quirement of  the  charter  Is  a  mandatory  leg- 
islatlve  function  which  cannot  be  delegated 
by  the  dty  counsel. 

The  ordnance  need  not  embody  the  sped- 
flcations  in  the  face  of  the  ordinance  itself, 
but  may  refer  to  them  as  being  at  a  certain 
placa  They  then  become  a  part  of  the  or- 
dinance itself.  Galbreath  t.  Kewton,  30  Mo. 
App.  380,  392. 

But  manifestly  the  specifications  must  have 
been  considered  by  the  dty  counsel  and  be 
in  existence  when  the  ordinance  Is  passed, 
else,  necessarily,  they  could  not  be  a  part  of 
it.  The  claim  that  they  could  be  has  been 
characterized  as  a  gross  absurdity.  Dickey 
V.  Holmes,  109  Mo.  App.  721,  83  S.  W.  982; 
McCormlck  t.  Moore,  134  Mo.  App.  609,  114 
S.  W.  40;  Paving  Co.  t.  O'Brien,  128  Mo. 
App.  267,  107  S.  W.  25. 

In  avoidance  of  this  plain  requisite,  plain- 
tiff says  that  the  face  of  the  ordinance  Itself 
covers  the  requirement  of  the  charter.  In 
other  words,  that  it  contains  the  spedflca- 
tlons  for  the  sewer,  and  that  therefore  sep- 
arate spedflcatlons  were  not  necessary,  and 
their  not  being  in  existence  when  the  ordi- 
nance was  passed  was  of  no  consequence. 
The  drcuit  court  took  that  view  and  gave  a 
declaration  that,  if  the  evidence  showed  such 
to  be  the  fact,  the  finding  would  be  for  the 
plalntUF.  But  the  court  found  it  was  not 
a  fact  We  are  of  the  opinion  that  the  court's 
view,  as  expressed  In  the  declaration  given, 
was  correct ;  for,  if  the  spedflcatlons  for  the 
work  are  embodied  in  the  ordinance  Itself,  it 
would  render  unnecessary  thdr  repetition  in 
a  separate  paper. 

[2]  It  is  therefore  only  necessary  to  ascer- 
tain if  there  was  evidence  to  Justify  the  con- 
clusion of  the  court,  and  we  find  it  abundant. 
In  addition  to  what  is  stated  and  required 
in  the  ordinance,  the  spedflcatlons  provide 
for  the  excavations,  trenches,  the  manner  of 
their  construction ;  the  brick  and  rubble  ma- 
sonry; the  kind  and  character  of  mortar, 
concrete,  cement,  and  other  material;  syphon 
traps  are  provided  for  and  their  charader 
prescribed;  the  character  of  the  work  and 
the  places  where  certain  material  is  to  be 
used  on  portions  of  the  work  required  by  the 
ordinance  proper ;  foundations  for  the  sewer 
at  different  places  and  the  manner  of  their 
construction.  These  are  but  a  part  of  the 
spedflcatlons.  They  cover  near  15  pages  of 
printed  matter,  making  it  impracticable  to 
set  them  out.  It  is  suffldent  to  say  of  them 
that  they  include  many  important  and  vital 
requirements  to  a  lawful  performance  of  the 
work,  which  are  not  found  in  the  face  of  the 
ordinance.  We  think  it  a  complete  answer 
to  plaintiff's  suggestion  that  the  ordinance 
Itself  contained  all  the  spedflcatlons  neces- 
sary, to  call  attention  to  the  fact  that,  con- 
fining the  ordinance  to  the  provisions  em- 
bodied in   its  face,  si>edflcatlon3  could   be 


drawn,  without  conflicting  therewith,  which 
would  reduce  the  character,  grade,  or  quality 
of  the  work  and  much  of  the  material,  as 
well  as  the  value  of  the  sewer  completed,  in 
a  very  substantial  degree  The  record  shows 
that,  practically  speaking,  the  ordinance,  un- 
aided by  the  specifications  set  out,'  would 
have  afforded  little  protection  to  the  proper- 
ty holder. 

We  are  at  a  loss  to  understand  why  plain- 
tiff should  cite  us  to  Dickey  v.  Porter,  203 
Mo.  1,  36,  36,  101  S.  W.  686.  The  spedflca- 
tlons for  the  sewer  work  in  that  instance 
were  prepared  and  placed  on  file  with  the 
board  of  public  works  before  the  passage  of 
the  ordinance,  and  the  ordinance  referred  to 
and  adopted  them.  That  case  is  strongly 
against  the  situation  In  which  the  facts  place 
plaintiff  in  this  case.  Nor  do  we  see  that 
Fox  v.  Schoenemann,  62  Mo.  348,  has  any 
bearing  on  the  present  record. 

[3]  Plaintiff,  however,  takes  the  position 
that  the  spedflcatlons  were  in  existence  and 
on  file  when  the  ordinance  was  passed.  This 
claim  is  founded  on  evidence  that  there  were 
printed  blanks,  or  what  may  be  termed 
blank  spedflcatlons,  printed  and  kept  on 
hand  in  the  dty  engineer's  office  by  order  of 
the  dty  coundl.  These  were  provided  for 
use  whenever  needed  and  have  been  likened 
by  us  in  a  former  case  to  blank  deeds  which 
notaries,  and  frequently  county  recorders, 
keep  on  hand.  Richardson  v.  Walsh,  142  Mo. 
App.  328,  126  S.  W.  763;  McCormlck  t. 
Moore,  134  Mo.  App.  669,  114  S.  W.  40. 

We  have  examined  other  authorities  dted 
by  plaintiff,  but  find  them  not  applicable  to 
the  facts  of  the  present  case. 

After  full  consideration  of  the  record,  we 
conclude  we  have  no  ground  for  interference 
with  the  judgment,  and  It  is  accordingly  af- 
firmed.   All  concur. 


FLANAGAN  v.   LAZERINB. 

(St  Louis  Court  of  Appeals.    Missouri.    June 
3,  1913.     Rehearine  Denied  June 

17,  im.) 

1.  Landlobd  ANn  Tenant  ({  116*)— Tenanct 

FBOM    Month    to    Month— TKEiaNATioN— 

'•Notice"— Sufficiency. 

A  notice  by  a  landlord  served  on  a  tenant 
holding  under  a  tenancy  from  month  to  month, 
which  states  that  it  is  the  landlord's  intention 
to  terminate  the  relation  on  a  designated  future 
date,  and  that  the  tenant  must  surrender  pos- 
session on  that  date,  and  which  provides  that, 
if  the  tenant  desires  to  continue  as  tenant  after 
that  date,  he  may  do  bo  at  an  increased  rental 
specified,  does  not  terminate  the  tenancy  under 
Rev.  St.  1909,  §  7883,  providing  that  a  tenancy 
from  month  to  month  may  be  terminated  by  the 
landlord  giving  to  the  tenant  one  month's  no- 
tice in  writing,  requiring  him  to  remove  from 
the  premises;  for  a  notice  must  be  absolute, 
positive,  and  without  qualification. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  §{  382-388,  395-400;  Dec 
Dig.  {  11 6.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  pp.  4839-4844;  vol.  8,  p.  7733.] 
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2.  Landlobd  and  Tenant  (|  115*)— Tenancy 
FROM  Month  to  Month  —  Termination  — 
Creation  of  New  Tenancy. 

A  tenant  from  month  to  month  under  a 
monthly  rental,  who  receives  30  days'  notice  to 
quit  or  to  continue  in  possession  under  an  in- 
creased rental,  and  who  on  the  Ist  day  of  the 
month  after  the  expiration  of  the  30  days  ten- 
ders the  rental  under  the  original  tenancy,  and 
dissents  from  the  landlord's  demand  for  addi- 
tional rent,  does  not  impliedly  consent  to  a  new 
lease  at  an  increased  rental,  under  the  rule  that 
the  relation  of  landlord  and  tenant  is  one  of 
contract  inTolving  the  meeting  of  the  minds  of 
the  parties  with  respect  to  the  snbject-matter. 
[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant.  Cent.  Dig.  U  391-^U4;    Dec.  Dig.  i 

8.  Jvdouent  (I  574*)— Res  Judicata— Ques- 
tions Concluded. 

A  memorandum  opinion  of  the  trial  judge 

is  not  a  finding  of  facts  under  the  statute,  and 

is  not  available  as  res  judicata  on  the  matters 

therein  referred  to. 
[Ed.   Note.— For   other  cases,   see   Judgment, 

Cent.  Dig.  {  1021 ;   Dec  Dig.  i  674.»] 

4.  Appeal  and  Error  (|  1008»>— Review- 
Findings  —  Memorandum  —  Opinion  of 
Trial  Court. 

A  memorandum  opinion  of  the  trial  judge 

may  only  be  consulted  by  the  appellate  court  to 

determine  the  theory  pursued  by  the  trial  court, 

and  cannot  be  utilized  as  a  finding  of  fact  on 

any  question. 
(Ed.  Note. — For  other  cases,  see  Appeal  and 

Error.    Cent.    Dig.    ||   3955-3960,   8§te-3969; 

Dec.  Dig.  {  100&*] 

Appeal  from  St.  Lools  Cfreult  Court;  George 
H.  Shields,  Judge. 

Action  by  Patrlclt  Flanagan  against  Lor- 
entz  Lazertne.  From  a  Judgment  for  plain- 
tiff, defendant  appeals.    Reversed. 

Buder  &  Buder,  A,  W.  Wenger.  G.  Wm. 
Senn,  and  Eugene  Buder,  all  of  St  Louis,  for 
appellant  Frank  Habig,  of  St  Louis,  for  re- 
spondent 

NORTON!,  J.  This  is  a  suit  on  account 
for  rent  Plaintiff  recovered,  and  defendant 
prosecutes  tbe  appeaL 

It  appears  that  several  years  ago  plaintiff 
let  certain  premises  in  tbe  city  of  St  Louis 
to  defendant  at  the  agreed  rental  of  $150 
per  month.  The  tenancy  was  from  month 
to  month  only,  and  defendant  occupied  the 
premises  some  three  or  four  years  before  tbe 
institution  of  this  suit  The  present  suit 
proceeds  for  the  recovery  of  the  rent  for  tbe 
month  of  November,  1909,  which,  it  is  as- 
serted, is  5750,  evidently  on  the  theory  that  a 
new  tenancy  was  created  by  the  conduct  of 
the  parties  subsequent  to  the  original  letting. 
The  case  concedes  that  the  original  letting  of 
the  premises  was  from  month  to  month,  and 
at  the  agreed  rental  of  $150  per  month,  and 
that  the  relation  of  the  parties  thus  created 
continued  until  November  1,  1909.  However, 
plaintiff  sought  to  continue  the  relation  of 
landlord  and  tenant  existing  under  the  orig- 
inal letting  at  an  increased  rental  from  and 
after  the  first  of  September  of  that  year,  for 
It  appears  that  on  July  19,  1909,  he  served 
on  defendant  a  notice  to  the  effect  that  $300 


per  month  rental  would  be  exacted  from  and 
after  September  1st  Defendant  did  not  ac- 
cede to  this  demand  for  increased  rent  and 
continued  in  possession '  of  the  premises  as 
before.  Subsequently  plaintiff  instituted  two 
suits  against  defendant  for  such  increased 
rent  for  September  and  October,  but  the  find- 
ing and  judgment  In  each  of  these  were  for 
defendant  While  the  controversy  pertaining 
to  the  attempted  exaction  of  additional  rent 
involved  in  those  cases  was  pending,  plain- 
tiff served  a  notice  on  defendant  on  Septem- 
ber 21,  1909,  demanding  possession  of  tbe 
premises  on  November  1st  By  this  notice 
defendant  was  pointedly  informed  that  it  was 
plaintieTs  intention  to  terminate  the  relation 
of  landlord  and  tenant  then  existing  on  the 
1st  day  of  November,  and,  furthermore,  ttiat 
defendant  would  be  required  to  surrender 
possession  of  the  premises  on  that  date.  But 
the  notice  was  in  the  alternative,  for  it  coi\- 
tained,  besides  tbe  recital  of  plaintiff's  in- 
tention to  terminate  the  tenancy  and  tbe 
demand  for  possession,  a  proposition  to  con- 
tinue tbe  relation  of  landlord  and  tenant  as 
before  at  an  Increased  rental  of  $750  per 
month.  Tbe  alternative  proposition  contain- 
ed in  the  notice  is  as  follows:  "If  you  desire 
to  continue  as  tenant  at  tbe  above  mentioned 
premises  after  the  time  of  expiration  above 
specified,  you  may  do  so  at  a  rental  of  $750.00 
per  month,  payable  in  advance,  instead  of  tbe 
rental  now  paid  by  you.  [Signed]  P.  Flana- 
gan." Defendant  at  no  time  acceded  to  this 
demand,  but  rather  dissented  therefrom,  for 
on  the  1st  day  of  November  he  refused  to 
accept  plaintiff's  proposition  to  pay  $750  per 
month,  and  instead  tendered  to  him  the  rent 
as  before — that  is,  $150  for  November — and 
continued  in  possession  of  the  premise. 
Plaintiff  declined  to  accept  this  tender  of  $150 
as  the  rent  in  advance  in  accordance  with 
the  original  contract  of  letting,  and  instituted 
this  suit  for  $750  on  account  of  the  November 
rent  as  if  a  new  contract  of  letting  had  been 
made  on  November  1st 

[1  ]  The  court  found  the  issue  for  plaintiff 
as  though  the  original  tenancy  was  termi- 
nated on  November  1st  and  a  new  one  creat- 
ed through  defendant's  continuing  in  pos- 
session, and  this,  too,  notwithstanding  his 
dissent  from  plaintlfTs  proposition  to  in- 
crease the  rent  manifested  by  him  on  No- 
vember Ist  when  he  declined  to  pay  it  and 
tendered  $150  instead.  Obviously  this  Judg- 
ment involves  an  erroneous  view  of  tbe  law 
touching  the  questions  involved  for  two  rea- 
sons: First  the  notice  given  was  insufficient 
to  terminate  the  prior  tenancy  at  $150  per 
month;  and,  second,  it  conclusively  appears 
that  defendant  expressly  dissented  from  the 
proposal  to  continue  the  prior  relation  at  an 
Increased  rental  at  the  very  instant  such 
proposition  is  asserted  to  have  become  effec- 
tive. There  can  be  no  doubt  that  the  rela- 
tion of  landlord  and  tenant  existed  between 
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tbese  parties  until  November  1st  under  tbe 
original  letting  at  the  agreed  rental  of  |150 
per  montb.  As  the  letting  was  from  month 
to  month,  this  tenancy  pertaining  to  tene- 
ments in  a  dty  could,  In  the  absence  of  an 
agreement  of  the  parties  to  that  effect,  be 
terminated  only  by  plalntlflF  giving  to  de- 
fendant one  month's  notice  in  writing  requir- 
ing him  to  remove  tKerefrom.  Section  7883, 
B.  S.  1900.  Had  the  notice  given  by  plaintiff 
and  served  on  defendant  September  21st  been 
absolute  and  positive  In  Its  terms  and  with- 
out qualification,  there  can  be  no  doubt  that 
it  would  have  operated  to  terminate  the  re- 
lation of  landlord  and  tenant  as  intended,  but 
it  was  wholly  Inetfective  because  of  the  alter- 
native proposition  above  set  out  In  an  early 
case.  Lord  Mansfield  declared  that  a  notice  to 
quit,  served  by  the  landlord,  on  his  tenant, 
which  contained  as  well  an  alternative  offer  of 
a  new  bargain,  to  be  Insufficient  See  Doe  r. 
Jackson,  1  Doug.  175.  Touching  the  suffi- 
ciency of  such  notice  and  respecting  Its  con- 
tents as  to  a  positive  demand  for  possession 
and  without  more,  Mr.  Taylor,  in  his  work 
on  Landlord  and  Tenant  (7th  Ed.)  {  483,  says: 
"The  notice  must  be  explicit  and  positive; 
•  *  •  it  must  require  the  tenant  to  re- 
move from  the  premises.  It  should  not, 
therefore,  in  any  case,  give  the  tenant  the 
mere  option  of  leaving  the  premises,  or  re- 
quire him  to  enter  Into  a  new  contract  on 
certain  conditions,  or  the  like."  Mr.  Mc- 
Adam,  In  bis  work  on  Landlord  and  Tenant 
(4th  Ed.)  Vol.  1,  {  182,  says:  "The  notice 
must  be  positive  and  not  in  the  alternative." 
See,  also,  Baltimore  Dental  Ass'n  v.  Fuller, 
101  Va.  627,  44  S.  E.  771.  Our  own  Supreme 
Court  in  Ayres  v.  Draper,  11  Mo.  548,  550, 
in  considering  a  notice  to  quit  given  by  a 
landlord  to  his  tenant  similar  to  the  one  in- 
volved here,  declared  It  Insufficient  because 
of  the  alternative  proposition  it  carried  and 
concluded  remarks  on  the  subject  as  follows: 
"A  notice  to  quit  must  be  absolute."  This 
court  in  Columbia  Brewing  Co.  v.  Miller,  124 
Mo.  App.  384,  101  S.  W.  711,  declared  the 
same,  touching  a  notice  containing  an  alter- 
native proposition  as  here.  There  can  be  no 
doubt  that  such  Is  the  doctrine  of  our  law 
on  the  subject  and  that  it  generally  obtains, 
as  well,  as  will  appear  by  reference  to  the 
text-books  above  cited.  Though  the  notice 
given  in  the  Instant  case  expressed  the  in- 
tention of  plaintiff  to  terminate  the  tenancy 
and  contained  a  proper  demand  for  posses- 
sion, it  was  wholly  Ineffective  because  of  the 
alternative  proposition  to  continue  the  ten- 
ancy at  an  increased  rental  of  $750  per 
month.  It  was  not  explicit  and  positive,  but 
rather  in  the  alternative  for  tbat  in  the  lan- 
guage of  Lord  Mansfield,  "it  offered  a  new 
bargain."  The  notice  being  ineffective,  as  it 
was,  to  terminate  the  tenancy.  It  is  entirely 
clear  that  the  relation  of  the  parties  contin- 
ued as  before  under  the  original  rental  of  ?150 
per  month  unless  defendant  accepted  plain- 


tlfl's  proposition  ot  a  new  tenancy  of  $750 
per  month  rent  by  continuing  in  possession 
of  the  premises. 

[2]  It  is  conceded  that  defendant  did  not 
expressly  agree  to  continue  as  plaintiff's  ten- 
ant at  $750  per  month,  and  it  is  conceded, 
too,  that  he  dissented  therefrom  on  the  1st 
day  of  November,  and  tendered  $150  as  the 
rental  under  the  original  contract.  But  it  is 
argued  his  dissent  manifested  on  tbat  day 
was  Insufficient  for  it  is  said  he  should  have 
done  so  within  a  reasonable  time  after  the  no- 
tice was  served,  and  not  on  the  1st  day  of  No- 
vember, when  the  proposed  new  lease  was  to 
become  effective.  It  is  a  sufficient  answer  to 
this  argument  to  say  that  until  the  prior  ten- 
ancy bad  been  terminated,  a  new  one  could 
not  be  created.  The  relation  is  one  of  con- 
tract and  the  question  is  one  of  the  meeting 
of  minds  with  respect  to  the  subject-matter. 
The  cases  reUed  upon  involve  a  holding  over 
after  the  termination  of  the  term  for  which 
the  premises  were  let  Hunt  v.  Bailey,  39 
Mo.  257,  and  Adriance  v.  Hafkemeyer,  39  Mo. 
134,  both  Involve  a  holding  over  by  the  tenant 
after  the  term  for  which  the  prior  letting  was 
had  bad  come  to  an  end.  No  question  of 
notice  to  terminate  the  tenancy  was  involved, 
for  the  term  ended  by  the  duration  of  the 
time  theretofore  stipulated.  The  notice  given 
In  those  cases  merely  went  to  the  effect  that 
if  the  tenant  desired  a  new  lease,  it  could 
be  had  at  the  increased  rental  proposed.  In 
Hunt  V.  Bailey  it  appeared  that  the  tenant 
made  no  dissent  whatever,  and  continued  in 
possession  of  the  premises  for  three  months 
after  the  expiration  of  his  term  when  a  tender 
of  rent  was  made  in  accordance  with  the  terms 
of  the  prior  lease.  It  was  In  considering  these 
facts  the  court  said:  "It  was  his  (the  ten- 
ant's) duty  to  manifest  bis  dissent  within  a 
reasonable  time,  in  order  that  the  landlord 
might  have  taken  the  necessary  steps  to  have 
acquired  the  possession  and  reoccupled  the 
premises,  had  It  been  deemed  proper  to  do  so. 
By  his  continuing  in  possession  and  remain- 
ing silent,  the  landlord  had  the  right  to  con- 
strue his  silence  into  an  assent  or  acquies- 
cence and  hold  him  for  the  increased  rent" 
But  all  of  this  relates  to  the  statement  of 
fact  immediately  preceding  it  which  goes  to 
show  the  tenant  remained  in  possession  three 
months  after  Ms  term  had  expired,  and  mani- 
fested bis  dissent  from  the  proposed  Increase 
of  rent  only  when  be  tendered  the  first  quar- 
ter's rent  on  the  new  term.  The  court  thus 
states  the  facts  pertaining  to  this  matter: 
"When  the  first  quarter  had  expired,  and  a 
bill  was  presented  for  the  Increased  rent  he 
objected  and  tendered  the  amount  according 
to  the  terms  of  the  prior  contract"  Hunt  v. 
Bailey,  39  Mo.  257,  267.  Obviously  the  dis- 
sent thus  made  three  months  after  the  prior 
term  had  expired  and  the  new  one  com- 
menced was  not  within  a  reasonable  time. 
In  Adriance  v.  Hafkemeyer,  39  Mo.  134,  It 
appears  tbat  besides  the  defendant's  tern; 
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expiring  and  the  fact  of  liig  boldlng  over  and 
tbat  he  did  not  dissent  from  the  proposed 
Increase  of  rent  he  actually  promised  to  pay 
it  on  condition  plaintUF  would  restore  a  bar 
In  the  premises,  and  by  an  examination  of  the 
instructions  it  appears  the  court  found  the 
landlord  complied  with  bis  agreement  per- 
taining to  the  bar.  ObTlously  that  case  pre- 
sents one  of  an  express  agreement  to  the  in- 
crease in  rent.  By  reference  to  the  prior 
decision  of  Witte  t.  Wltte,  6  Mo.  App.  488, 
it  api)ears  the  court  construed  the  author- 
ities under  discussion  as  appljring  only  to 
cases  where  the  holding  over  by  the  tenant 
Is  after  the  expiration  of  bis  term  and  with- 
out a  dissent  from  the  proposition  pertaining 
to  an  increased  rent  In  Loring  v.  Taylor, 
50  Mo.  App.  80,  it  appears  the  tenant  merely 
entered  as  a  trespasser  on  the  landlord's 
property  and  took  possession.  Upon  discov- 
ering such  to  be  the  fact,  the  landlord  noti- 
fied the  defendant  Intruder  tbat  be  would 
look  to  him  for  rent  at  $20  per  year  during 
the  term  of  bis  occupancy,  and  the  defend- 
ant testified,  not  only  that  he  did  not  dissent 
from  the  proposition,  but  that  "I  was  perfectly 
willing  to  pay  him  that  for  It"  It  is  clear 
that  this  case  reveals  that  there  was  not 
only  no  dissent  on  the  part  of  the  tenant,  but 
an  actual  assent  to  the  proposition  pertaining 
to  the  rent.  It  is  certain  tbat  none  of  the 
cases  will  authorize  a  finding  of  a  new  con- 
tract on  such  a  proposition  as  that  here  in- 
volved on  the  mere  fact  of  continuing  in  pos- 
session when  it  appears  the  tenant  expressly 
dissented  within  a  reasonable  time  after  the 
notice  was  given.  As  said  In  Hunt  v.  Bailey, 
on  such  dissent  appearing.  It  is  the  duty  of 
the  landlord  to  proceed  immediately  to  oust 
the  tenant  Here  it  is  not  questioned  tbat 
defendant  was  entitled  to  the  possession  un- 
til November  Ist  under  the  prior  letting  of 
$150  per  month.  And  it  abundantly  appears 
that  the  rent  for  the  succeeding  month  was 
to  be  paid  on  that  day  under  the  existing 
lease.  It  was  obviously  sufitdent  for  defend- 
ant to  manifest  bis  dissent  to  the  terms  of 
rent  proposed  when  the  first  payment  was  to 
be  made  on  the  first  day  under  the  proposed 
new  letting,  for  until  then  be  was  entitled 
to  ponder  the  matter  and  consider  whether 
he  should  contract  an  additional  obligation. 
It  is  entirely  clear  tbat  defendant's  dissent 
was  made  at  a  proi>er  time;  tbat  Is,  at  the 
very  time  It  devolved  on  plaintiff  to  show 
be  assented. 

[3]  But  it  is  argued  in  one  of  the  prior 
cases  between  these  parties  pertaining  to  the 
Increased  rent  the  court  foiud'as  a  fact  tbat 
defendant  acquiesced  in  the  proposition  for 
an  Increased  rental,  and  was  bound  to  pay  it 
but  nonsuited  the  plainttft  on  other  grounds. 
It  is  conceded  no  appeal  was  prosecuted  from 
that  Judgment,  and  therefore  it  is'  said  the 
question  Is  res  adjudlcata  here.  The  record 
before  us  does  not  reveal  this  fact  to  be  true, 


for  so  much  of  it  as  is  aval'able  here  merely 
discloses  the  plaintiff  to  have  been  nonsuited 
in  the  case  referred  to.  It  is  true  we  are 
pointed  to  a  memorandum  opinion  of  the  trial 
Judge  In  the  former  case,  and  copied  in  the 
bill  of  exceptions  here  from  which  it  appears 
his  reasoning  proceeded  on  the  premise  sug- 
gested, but,  be  that  as  it  may,  such  memo- 
randum opinion  is  not  a  finding  of  facts  under 
the  statute,  and  is  without  avail  on  appeal  to 
conclude  the  matters  therein  referred  to. 

[4}  It  may  only  be  consulted  as  a  means 
of  enlightening  the  appellate  court  on  the 
theory  pursued  by  the  trial  Judge,  and  is  not 
to  be  utilized  as  a  finding  of  fact  on  any 
question.  See  Mead  v.  Spalding,  94  Mo.. 43, 
6  S.  W.  384. 

The  Judgment  should  be  reversed.  It  Is 
so  ordered. 

BEYNOIiDS,  P.  J.,  and  ALLEN,  J.,  con- 
cur. 


HEWITT  V.  WESTERN  UNION  TELE- 
GRAPH CO. 

/(Kansas  City  Court  of  Appeals.     Missouri. 

May  19,  1913.     Rehearing  Denied 

June  16,  1913.) 

1.  Telxgbaphs  and  Telephones  (§  78*) — Ac- 
tion FOB  Dakaoes— Pleading. 

A  petition  in  a  suit  under  Rev.  St.  1909,  § 
3330,  to  recover  Uie  penalty  for  failure  to  trans- 
mit and  deliver  a  telegram,  alleging  that  de- 
fendant received  a  message  at  a  point  in  this 
state  and  the  pay  therefor  and  negligently  and 
carelessly  failed  to  transmit  it  to  the  addressee 
in  another  state,  is  to  be  construed  as  alleging 
a  cause  of  action  arising  from  the  defendant's 
failure  to  transmit  the  message  from  this  state 
into  the  other  state,  and  not  as  seeking  the  in- 
fliction of  the  statutory  penalty  for  failure  to 
deliver  it  to  the  addressee  residing  in  such 
other  state. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  |g  79-81 ;  Dec.  Dig. 
§  78.»] 

2.  Telegraphs  and  Telephones  (|  66*)— Ac- 
tion FOB  Damages  —  PiUEfiuiiFTioN  fboic 
Failtjbb  to  Deliver. 

Proof  that  a  telegram  was  not  delivered  is 
prima  facie  proof  that  it  was  not  sent  out 
from  the  place  where  received,  and  where,  in 
an  action  for  damages  for  failure  to  forward  it, 
defendant  offers  no  explanatory  evidence,  it 
may  be  conclusively  assumed  that  the  breach  of 
its  contractual  duty  occurred  at  tbat  place. 

[Ed.  Note. — For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  if  61-63;  Dec.  Dig. 
5  66.»] 

3.  Commerce  (f  59»)— Stat*  BEauLATioNS— 
Interstate  I^leorah. 

Rev.  St.  1909,  J  imaO,  requiring  every  tele- 
graph company  receiving  messages  to  transmit 
and  deliver  them  to  the  designated  address 
promptly  and  by  the  most  direct  means  avail- 
able on  penalty  of  $300  for  neglect,  as  applied 
to  a  telegraph  company  engaged  in  interstate 
commerce  and  receiving  in  this  state  an  inter- 
state message,  is  a  valid  exercise  of  the  power 
cf  the  state,  not  interfering  witn  inteisiate 
commerce  nor  giving  extraterritorial  effect  to 
the  state  law. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Cent  Dig.  H  87,  100;   Dec.  Dig.  {  59.*] 


•rer  attaar  caua  see  same  topic  and  section  NUMBBR  tn  Dec.  Dig.  ft  Am.  Dig.  Ke7-No.  Series  A  Rep'r  Indezei 


Digitized  by 


Google 


828 


167  SOUTHWESTERN  BEPORTEB 


(Mo. 


Appeal  from  Circuit  Court,  Livingston 
County;    Arch  B.  Davis,   Judge. 

Action  by  H.  B.  Hewitt  against  the  West- 
ern Union  Telegraph  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

Fred  S.  Hudson,  of  Chllllcothe,  for  appel- 
lant Karl  Hirsh,  of  Kansas  City,  and  Scott 
J.  Miller,  of  Chllllcothe,  for  respondent 

JOHNSON,  J.  Plaintiff,  the  sender  of  a 
telegram,  brought  this  suit  against  the  tel- 
egraph company  to  recover  the  penalty  pro- 
vided in  section  3330,  Rev.  Stat  1909.  The 
facts  are  uncontradicted  that  defendant  re- 
ceived a  message  from  plaintiff  at  Its  office 
in  Moberly,  that  It  was  addressed  to  a  well- 
known  business  firm  in  Chicago,  111.,  that 
plaintiff  paid  the  fee  demanded  for  Its  prompt 
transmission  and  delivery  to  the  addressee, 
and  that  It  was  not  delivered. 

[1  ]  The  petition  alleges  that  "defendant  by 
Its  agents  and  servants,  wholly  unmindful  of 
its  duty  In  the  premises,  negligently  and  care- 
lessly failed  to  transmit  said  message  from 
Moberly,  Mo.,  where  the  same  was  delivered, 
.  although  receiving  the  pay  therefor,  and  said 
message  never  was  delivered  to  the  ad- 
dressee in  Chicago."  Plaintiff  prevailed  in  the 
circuit  court,  and  defendant  appealed. 

[2]  We  construe  the  petition  as  alleging  a 
cause  of  action  arising  from  the  failure  of 
defendant  to  transmit  the  message  from  Mo- 
berly— to  carry  it  out  of  this  state  Into  Hli- 
nois — and  not  as  seeking  the  infliction  of 
the  statutory  penalty  for  a  failure  to  deliv- 
er it  to  the  addressee  In  Illinois.  Proof  that 
the  message  was  not  delivered  Is  prima  facie 
proof  that  it  was  not  sent  forth  from  Mober- 
Jy.  Barrett  v.  Telegraph  Co.,  42  Mo.  App. 
542.  And  since  defendant  did  not  offer  any 
excusatory  or  explanatory  evidence,  we  shall 
give  conclusive  effect  to  the  prima  facie  case 
made  by  plaintiff  and  assume  that  defend- 
ant's breach  of  contractual  duty  occurred  at 
Moberly. 

[3]  But  counsel  for  defendant  Insist  that 
we  are  dealing  with  an  interstate  message 
and  that  such  messages  are  exempt  from  the 
operation  of  this  penal  statute,  which  must 
be  strictly  construed  and  cannot  be  given  ex- 
traterritorial effect,  citing  Wagner  v.  Tele- 
graph Co.,  152  Mo.  App.  369,  133  S.  W.  91; 
Grant  v.  Telegraph  Co.,  154  Mo.  App.  279, 
133  S.  W.  673;  'Eddington  v.  Telegraph  Co., 
115  Mo.  App.  93,  91  S.  W.  438;  Moore  v. 
Telegraph  Co.,  164  Mo.  App.  165,  148  S.  W. 
157 ;  Cowan  v.  Telegraph  Co.,  149  Mo.  App. 
407,  129  S.  W.  1066;  ConneU  v.  Telegraph 
Co.,  108  Mo.  459,  18  S.  W.  883;  Rlxke  v. 
Telegraph  Co.,  96  Mo.  App.  406,  70  S.  W.  265. 

The  cases  in  this  state  in  which  the  penal 
statute  has  been  held  to  have  no  application 
to  an  interstate  message  deal  with  Instances 
where  the  alleged  wrongful  act  of  the  com- 
pany is  charged  to  have  occurred  beyond 
the  boundaries  of  this  state,  e.  g.,  Connell 


T.  Telegraph  Company,  anpia,  wbere  the  t^Let 
of  the  action  was  a  failure  of  the  defendant 
to  deliver  a  message  sent  from  this  state  in- 
to Kansas.  Our  attention  has  not  been  call- 
ed to  any  decision  In  this  state  denying  op- 
erative force  to  the  statute  in  a  case  such  as 
the  present,  where  the  contract  for  the  trans- 
mission and  delivery  of  an  interstate  message 
was  made  and  the  breach  thereof  occurred  in 
this  state. 

We  concede  that  defendant  was  engaged  in 
Interstate  commerce,  that  the  contract  re- 
lated to  an  Interstate  message,  and  that  the 
penal  statute  in  question  cannot  be  extend- 
ed to  cover  delinquencies  occurring  beyond 
the  borders  of  our  state.  But  that  the  pur- 
pose of  the  statute  is  to  stimulate  such  com- 
mon carriers  into  the  proper  performance  of 
their  duties  within  this  state,  whether  such 
duties  relate  to  interstate  or  intrastate  busi- 
ness, cannot  be  questioned,  and  that  the  Leg- 
islature bad  authority  to  deal  in  this  man- 
ner with  interstate  business  is  a  proposition 
that  has  received  the.  express  sanction  of  the 
Supreme  Court  of  the  United  States  in  the 
cases  of  Telegraph  Co.  v.  James,  162  U.  S. 
650,  16  Sup.  Ct  934,  40  L.  Ed.  1106,  and  Tel- 
egraph Co.  V.  Crovo,  220  U.  S.  864,  31  Sup. 
Ct.  399,  66  L.  Ed.  498.  In  the  first  of  these 
cases  it  is  said:  "Is  it  a  mere  police  regu- 
lation, that  but  incidentally  affects  commerce, 
such  as  Smith  v.  Alabama,  124  U.  S.  466  [8 
Sup.  Ct  564,  31  L.  Ed.  508),  and  which,  at 
any  rate,  would  be  valid  until  Congress 
should  legislate  upon  the  subject;  or  is  It 
of  such  a  nature,  so  extensive  and  national 
in  character,  that  it  could  only  be  dealt  with 
by  Congress?  We  do  not  think  It  is  the  lat- 
ter. It  is  not  at  all  similar  in  its  nature  to 
the  case  above  cited  of  Hall  v.  De  Culr,  95 
U.  S.  486  [24  L.  Ed.  647].  In  one  sense  it  af- 
fects the  transmission  of  interstate  messages, 
because  such  transmission  is  not  completed 
until  the  message  is  delivered  to  the  person 
to  whom  it  is  addressed  or  reasonable  dili- 
gence employed  to  deliver  it  But  the  stat- 
ute can  be  fully  carried  out  and  obeyed  with- 
out in  any  manner  affecting  the  conduct  of 
the  company  with  regard  to  the  perform- 
ance of  its  duties  in  other  states.  It  would 
not  unfavorably  affect  or  embarrass  it  in  the 
course  of  its  employment,  and  hence  until 
Congress  speaks  upon  the  subject  it  would 
seem  that  such  a  statute  must  be  valid.  It 
is  the  duty  of  a  telegraph  company  which  re- 
ceives a  message  for  transmission,  directed 
to  an  individual  at  one  of  its  stations,  to  de- 
liver that  message  to  the  person  to  whom  it 
is  addressed,  with  reasonable  diligence  and 
in  good  faith.  That  is  a  part  of  Its  con- 
tract. Implied  by  taking  the  message  and  re- 
ceiving payment  therefor.  The  statute  in 
question  is  of  a  nature  that  is  in  aid  of  tbe 
performance  of  a  duty  of  the  company  that 
would  exist  in  the  absence  of  any  such  stat- 
ute, and  it  is  in  no  wise  obstructive  of  its  do 
ty  as  a  telegraph  company.     It  Imposes  a 
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I)enalt7  for  the  pnrpoae  of  enforcing  tbla 
general  duty  of  the  company.  The  direction 
that  the  delivery  of  the  message  shall  be 
made  with  Impartiality  and  in  good  faith 
and  with  due  diligence  Is  not  an  addition  to 
the  duty  which  it  would  owe  in  the  absence 
of  such  a  statute.  Can  it  be  said  that  the 
imposition  of  a  penalty  for  the  violation  of 
a  duty  which  the  company  owed  by  the  gen- 
eral law  of  the  land  is  a  regulation  of  or  an 
obstruction  to  Interstate  commerce  within 
the  meaning  of  that  clause  of  the  federal 
Constitution  under  discussion?  We  think  not 
No  tax  is  laid  upon  any  interstate  message, 
nor  is  there  any  regulation  of  a  nature  cal- 
culated to  at  all  embarrass,  obstruct,  or  Im- 
pede the  company  in  the  full  and  fair  per- 
formance of  its  duty  as  an  interstate  sender 
of  messages." 

In  the  Crovo  Case  the  proposition  announc- 
ed for  solution  "is  whether  a  statute  of  the 
state  of  Virginia  which  Imposes  a  penalty  for 
the  failure  to  transmit  a  dispatch  received 
at  an  office  of  the  company  in  the'  state  for 
transmission  to  a  person  in  another  state  is 
a  valid  exercise  of  the  power  of  the  state; 
the  delay  occurring  in  the  state."  The  ques- 
tion is  answered  in  the  a£9rmatiTe,  and  the 
reasoning  in  the  James  Case  is  expressly  ap- 
proved. 

We  regard  those  cases  as  authoritatively 
holding  that  interstate  messages  are  not  ex- 
empt from  the  operation  of  such  penal  stat- 
utes, and  that  in  Instances  where  the  wrong 
has  been  committed  in  the  state  where  the 
penalty  is  sought  to  be  enforced  the  applica- 
tion of  the  statute  cannot  be  said  to  be  an 
Interference  with  interstate  commerce,  nor  to 
give  extraterritorial  effect  to  a  state  law. 

The  Judgment  Is  affirmed.    All  concur. 


BOWEN  V.  BUCKNBRv 

(Kansas  City  Court  of  Appeals.     MissonrL 
June  2,  1913.) 

1,  Limitation  of  Actions  (|  127*) — Ajtend- 
MENT  OF  Pleadings. 

AmendmeDts  are  liberally  allowed  to  save  a 
case  from  the  statute  of  limitations  when  the 
canse  of  action  is  not  totally  changed. 

[EM.  Note.— For  other  cases,  see  limitation 
of  Actions,  Cent  Dig.  {|  543-547;  Dec.  Dig.  i 
127  ;•  Pleading,  Cent  Dig.  |  688.] 

2.  Limitation  of  Actions  (§  121*)— Amend- 
ment —  Designation  of  Parties  —  Mis- 
nomer. 

Where  plaintifF,  having  been  in  business 
nnder  the  name  Kansas  City  View  Company, 
which  had  no  existence  as  a  corporation,  in- 
stituted a  suit  in  that  name  to  recover  on  an 
account,  the  court  after  limitations  had  run, 
properly  permitted  an  amendment  of  the  title 
substituting  plaintiff's  individual  name  with  the 
words,  "doing  business  as  Kansas  City  View 
Company,"  as  plaintiff,  since  the  erroneous 
designation  was  a  mere  misnomer  of  the  real 
party  in  interest  and  not  a  nullity  because  of  a. 


lack   of  legal  entity   in  the   party   named   as 
plaintiff. 

[Ed.  Note. — For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  H  537,  540;  Dec.  Dig.  f 
121.*] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; T.  J.  Seehorn,  Judge. 

Action  by  C.  K.  Bowen,  doing  business  as 
the  Kansas  City  View  Company,  against 
Thomas  B.  Bnckner.  From  a  Judgment  dis- 
missing an  appeal  from  a  Jnstlce  of  the 
peace,  plaintiff  appeals.  Reversed  and  re- 
manded. 

B.  H.  Wright,  of  Kansas  City,  for  appel- 
lant J.  I.  Williamson  and  T.  B.  Buckner, 
both  of  Kansas  City,  for  respondent 

JOHNSON,  J.  This  suit  was  commenced 
July  27,  1910,  before  James  H.  Richardson, 
a  Justice  of  the  peace  for  Kaw  township, 
Jackson  county.  Mo.,  upon  an  account  The 
statement  flled  by  plaintiff  was  made  out  on 
a  printed  billhead  of  the  "Kansas  City  View 
Company,"  and  stated  that  on  August  11, 
1905,  that  concern  had  made  and  delivered 
to  defendant  certain  portraits  for  the  price 
of  $100.  The  statement  did  not  disclose 
whether  or  not  the  Kansas  City  View  Com- 
pany was  a  corporation  or  other  artlQcial 
entity,  but  at  the  top  in  one  corner  the 
name  "C.  K.  Bowen,  President,"  was  printed 
in  small  type.  Summons  was  issued  in  the 
name  of  the  Kansas  City  View  Company,  as 
plaintiff,  and  served  on  defendant,  who  after- 
ward appeared  before  the  Justice  and  on 
September  16,  1910,  filed  a  motion  to  dismiss 
the  action  on  the  grounds  that  "plaintiff  is 
not  a  corporation ;  that  there  is  no  such  per- 
son as  the  Kansas  City  View  Company;  that 
said  suit  was  not  brought  by  the  real  party 
in  interest;  and  that  the  Kansas  City  View 
Company  has  no  legal  capacity  to  sue  in  the 
courts  of  this  state."  The  court  overruled 
the  motion  and  allowed  the  statement  to  be 
amended  by  the  substitution  as  plaintiff  of 
"C.  K.  Bowen,  doing  business  as  Kansas  City 
View  Company." 

The  suit  was  commenced  about  two  weeks 
before  the  account  would  have  been  barred 
by  the  statute  of  limitations,  but  the  amend- 
ment was  made  after  that  date.  Defendant 
filed  an  answer  in  which  he  attacked  the 
amendment  and  pleaded  the  statute  of  Uml- 
tatlona  On  successive  changes  of  venue  tak- 
en by  the  respective  parties  the  suit' finally 
came  before  M.  H.  Joyce,  another  Justice  of 
the  peace  for  Kaw  township,  where  it  was 
tried,  resulting  in  a  verdict  for  defendant. 
Plaintiff  appealed  to  the  circuit  court  and 
defendant  moved  to  dismiss  the  appeal  on 
the  following  grounds: 

"First  Because  this  suit,  as  appears  by 
the  record,  was  originally  Instituted  by  the 
Kansas  City  View  Company,  which  is  not  a 
legal  being  and  is  not  possessed  of  the  legal 
capacity  to  sue  or  be  sued. 


•For  other  cues  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  A  Am.  Die.  Key-No.  Series  A  Rep'r  Indazes 
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"Second.  Because  the  pretended  amend- 
ment of  the  pretended  cause  of  action  Is  and 
was  a  nullity  because  not  made  as  by  law 
required. 

"Third.  Because,  as  appears  by  the  record, 
said  pretended  amendment  was  attempted  to 
be  made  after  said  alleged  cause  of  action 
was  barred  by  the  statute  of  limitations. 

"Fourth.  Because  said  attempted  amend- 
ment was  a  nullity  for  the  reason  that  there 
was  no  action  pending  at  the  time  and  noth- 
ing to  amend  by." 

This  motion  was  sustained,  and  the  appeal 
dismissed,  whereupon  plaintiff.  In  due  course 
of  procedure,  brought  the  case  here  by  ap- 
peal. 

The  parties  agree  that  the  Kansas  City 
View  Company  had  no  corporate  existence. 
It  was  the  trade-name  under  which  Bowen 
was  doing  business  with  the  public,  and  the 
determinative  question  before  us  Is  whether 
or  not  an  action  brought  under  that  name  by 
Bowen,  the  real  party  in  interest,  was  a 
nullity  because  of  a  lack  of  legal  entity  in 
the  party  named  as  plaintiff,  or,  at  most, 
was  a  mere  misnomer  of  the  real  party  in  in- 
terest, and  therefore  a  defect  that  might  be 
cured  by  amendment  If  a  mere  misnomer, 
the  amendment  did  not  change  the  cause 
nor  Inject  a  new  party  into  the  action,  and 
in  that  view  the  issue  of  limitation  would 
drop  out  of  the  case,  since  the  action  was 
instituted  before  the  account  would  have  be- 
come barred  had  no  suit  been  brought  upon  It 

[1]  The  courts  of  this  state  have  held  re- 
peatedly that  "amendments  are  allowed  ex- 
pressly to  sare  the  cause  from  the  statute  of 
limitations,  and  courts  hare  been  liberal  In 
allowing  them  when  the  cause  of  action  is 
not  totally  different"  Lottmau  t.  Barnett, 
62  Mo.  Loc.  cit  170;  Lilly  t.  Tobbeln,  103 
Mo.  loc.  cit  490,  15  S.  W.  618,  23  Am.  St 
Rep.  887;  Courtney  t.  Blackwell,  160  Mo. 
loc.  cit  271,  61  S.  W.  668;  Cytron  v.  Transit 
Co.,  205  Mo.  loc.  dt  700,  104  S.  W.  109. 

[21  In  House  T.  Ihincan,  50  Mo.  453,  the 
plaintiffs  sued  In  their  partnership  name  in 
a  Justice  court,  and  the  action  was  dismissed 
In  the  circuit  court  notwithstanding  plain- 
tiff's offer  to  amend.  The  Supreme  Court 
held:  "We  think  the  decision  of  the  court 
was  wrong.  Amendments  are  favored  and 
should  be  liberally  made  in  furtherance  of 
Justice.  When  a  cause  is  appealed  from  a 
Justice  of  the  peace  to  the  circuit  court,  it  Is 
tried  upon  its  merits,  and  the  only  prohibi- 
tion against  making  amendments  is  that  the 
cause  of  action  shall  not  be  changed.  Wagn. 
Stat  850,  {  19.  Now  the  rectifying  the 
mistake  In  the  name  of  a  party  or  bringing  in 
a  new  party  in  no  wise  changed  the  cause  of 
action."  A  similar  case  was  before  the  court 
in  Seattle  v.  Hill,  60  Mo.  72,  where  it  Is 
said:  "No  new  or  different  cause  of  action 
was  proposed  to  be  introduced.  The  contro- 
versy remained  the  same  as  it  was  originally, 
and  the  parties  were  the  same;    the  only 


difference  being  that  the  statement  cured  a 
defect  in  the  description  of  the  parties." 
And  in  another  case  of  the  same  nature 
(Fowler  v.  WUUams,  62  Mo.  loc.  dt  404)  It 
is  said:  "Where  the  declaration  is  in  the 
name  of  a  firm,  if  advantage  is  sought  to  be 
taken  of  the  defect,  it  should  be  done  by  a 
suitable  motion  before  the  trial  is  closed,  so 
as  to  give  the  parties  an  opportunity  to 
amend.  If  no  such  motioi)  is  made,  and  the 
ease  proceeds  to  Judgment,  the  judgment  will 
not  be  void,  but  will  be  good  after  verdict" 
To  the  same  effect  are  the  cases  of  Davis  v. 
Kline,  76  Mo.  310;  UUy  v.  Tobbeln,  supra; 
Conrades  v.  Spink,  38  Mo.  App.  309;  WU- 
Uams v.    Kitchen,  43  Mo.  App.  338. 

In  Sheridan  v.  NaUon,  159  Mo.  27,  59  S. 
W.  972,  the  plaintiff,  who  had  twice  married, 
sued  in  her  former  name  which  she  had  re- 
sumed and  had  become  known  by.  The 
court  held  that  the  action  could  be  prosecut- 
ed in  that  name,  saying,  in  part:  "The  stat- 
ute requiring  actions  to  be  brought  in  the 
name  of  the  real  party  in  interest  is  no  pro- 
hibition against  suits  being  brought  in  a 
name  other  than  tha^  by  which  one  has  been 
christened  and  has  received  from  his  or  her 
parents,  or  that  of  the  husband,  where  the 
party  suing  is  a  married  woman.  It  was  the 
real  party  in  Interest  as  he  or  she  is  known 
in  the  business  world,  and  In  courts  where 
business  differences  are  adjusted  and  settled, 
that  the  authors  of  the  statute  had  In  mind 
when  section  540,  Revised  Statutes  1899, 
was  enacted,  with  little  thought  of  the  ques- 
tion as  to  the  particular  name  by  which  the 
litigant  might  have  been  designated  in  the 
birth  records  of  the  family  or  the  marriage 
record  of  the  church  or  county.  It  is  the  In- 
dividual identified  that  the  law  desires,  not  a 
record  appellation,  by  which  one  was  known 
In  former  years,  established.  It  is  entirely 
settled,  both  by  the  elementary  writers  and 
adjudicated  cases,  that,  in  the  absence  of 
fraud,  a  person  may  do  business  and  execute 
contracts  In  any  name  he  or  she  has  chosen 
to  assume,  and  has  a  perfect  right  to  sue  and 
be  sued  in  such  name." 

We  had  before  us  in  Parks  v.  Tolman,  113 
Mo.  App.  14,  87  S.  W.  576,  a  case  where  a 
married  woman,  who  was  known  by  her 
marital  name,  brought  suit  in  her  maiden 
name.  We  held  that  the  action  could  not  be 
mahitalned  In  that  name.  Speaking  through 
Ellison,  J.,  we  said:  "It  is  quite  true  that  a 
person  may  take  up  some  other  than  bis  real 
name  and  become  known  to  the  world  by  the 
adopted  name  and  by  that  he  may  sue  and  be 
sued.  And  so  one  may  use  a  name  not  real 
and  in  many  instances  be  bound  by  estop- 
pel. ♦  *  •  But  in  point  of  fact,  without 
regard  to  the  statute,  the  law  does  now  and 
has  always  required  that  a  party  in  using  a 
name  as  a  party  to  a  suit  should  use  the 
name  of  the  person  Intended  to  be  designated, 
whether  that  be  real  or  adopted.  The  law, 
with  or  without  the  statute,  never  intended 
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that  a  person,  In  the  absence  of  adoption  or 
estoppel,  might  take  up  any  name  at  random 
and  make  use  of  It  to  sue  another." 

In  Railroad  Co.  y.  Express  Co.,  145  Mo. 
App.  371,  130  S.  W.  101,  a  defendant  that 
bad  no  legal  entity  was  sued.  We  held  that 
a  dvll  action  can  be  maintained  only  against 
a  legal  person,  bot  that,  If  the  fanit  of  the 
petition  consisted  of  the  misnomer  of  a  legal- 
ly existing  defendant,  we  would  hold  that  the 
plaintiff  had  a  true  action,  subject  only  to 
defendant's  right  to  object  at  the  threshold 
for  misnomer. 

The  cases  we  have  reviewed  are  found,  on 
analysis,  to  be  harmonious,  and  from  them 
the  rule  may  be  deduced  that  where  a  real 
party  in  interest  sues  or  is  sued  in  a  name  by 
which  he  is  known  to  the  world,  and  such 
name  Is  the  name  of  a  natural  or  artificial 
person,  the  action  cannot  be  treated  as  a 
nullity,  though  such  name  is  not  the  real 
name  of  the  party.  Of  course  a  person  or 
persons  sued  in  such  manner, 'who  are  not 
served  with  summons  or  do  not  appear  in  the 
case,  woold  not  be  bound  by  the  proceedings, 
and  as  to  them  the  action  would  fail.  Rail- 
road Co.  V.  Express  Co.,  supra.  But  where 
the  real  party  Is  designated  by  a  name  he 
has  adopted  and  become  known  by,  and  is 
brought  into  court,  no  reason  can  be  per- 
ceived for  dismissing  the  action  on  the 
ground  of  the  lack  of  a  legal  plaintiff  or  de- 
fendant 

Bowen  had  been  doing  business  with  the 
public  in  the  name  of  a  corporation  that  had 
no  legal  existence.  But,  In  holding  himself 
out  to  the  world  as  the  president  and  mana- 
ger of  a  nonexistent  corporation,  he  be- 
came responsible  personally  for  all  of  the 
acts  he  performed  or  the  contracts  he  made 
in  his  trade-name  and  would  be  estopped 
from  repudiating  them.  If  a  Judgment  were 
recovered  against  the  pseudo  corporation,  he 
would  not  be  heard  to  resist  the  execution 
on  the  ground  that  there  was  no  such  corpo- 
ration and  his  property  would  be  subject  to 
the  levy.  We  think  there  was'  a  misnomer 
of  the  real  party  in  Interest;  but  since  the 
misnomer  was  descriptive  of  the  real  plain- 
tiff, was  the  name  under  which  he  was  doing 
business  with  the  public  and  by  which  he 
might  be  sued,  we  hold  there  was  no  lack  of  a 
legal  entity  before  the  court  and  that  the 
amendment  allowed  by  the  Justice  was  proper. 

The  case  of  Railroad  v.  Dalton  Marble 
Works,  122  Ga.  774,  50  S.  E.  978,  differs  from 
the  case  in  band  since  the  name  Dalton 
Marble  Works  was  not  the  name  of  a  natural 
or  artificial  person  nor  of  a  partnership.  The 
same  may  be  said  of  the  cases  of  Steamboat 
V.  Wilson,  11  Iowa,  479,  and  Estate  of  Colum- 
bus V.  Monti,  6  Minn.  403  (Gil.  403).  In  each 
of  those  cases  there  was  an  apitarent  lack  of 
legal  personality  in  the  claimant  (30  Cyc.  p. 
28),  while  here  there  was  not  only  an  appar- 
ent legal  personality  but  a  true  designation 


of  the  real  plaintiff.  In  view  of  what  has 
been  said  in  the  cases  decided  in  this  state, 
especially  In  Sheridan  v.  Nation,  supra,  we 
think  the  spirit,  If  not  the  letter,  of  our  stat- 
utes relating  to  amendments  in  justice  courts 
would  be  violated  should  we  hold  the  amend- 
ment to  have  been  improperly  allowed. 

The  Judgment  is  reversed,  and  the  cause 
remanded.    All  concur. 


STATE  V.  BURTON. 

(Kansas  City  Court  of  Appeals.    Missouri. 

June  2,  1913.) 

1.  HcsBANn  AND  Wife  (5  304*)— Abakdon- 
MENT— Elements  of  OFTEsaE. 

Under  Rev.  St.  1909,  |  4495,  as  amended 
by  Laws  1911,  p.  193,  providiDg  that  if  any 
man  shall,  without  good  cause,  abandon  or 
desert  his  wife,  and  shall  fail  or  refuse  to 
maintain  and  provide  for  her,  he  shall  be  pun- 
ished, etc.,  to  coDstitnte  the  offense,  there 
must  be  abandonment  and  failure  to  support 
or  provide  for  her,  which  abandonment  must 
be  without  good  cause  and  with  criminal  in- 
tent 

[ESd.  Note. — ^For  other  cases,  see  Husband 
and  Wife,  Cent  Dig.  I  1102;  Dec  Dig.  i 
304.*] 

2.  Husband  and  Wife  (|  313*)— Pbosecu- 
TiON  FOB  Abandonment— SumciENCT  of 
Evidence. 

Evidence,  in  a  prosecution  under  Rev.  St. 
1900,  {  4495,  as  amended  by  Laws  1911,  p. 
193,  making  the  abandonment  of  a  wife  with- 
out cause,  and  failure  to  provide  for  her,  an 
offense,  held  insufficient  to  sustain  a  convic- 
tion. 

[£:d.  Note. — For  other  cases,  see  Husband 
and  Wife,  Cent  Dig.  |  1110;  Dec  Dig.  |  313.*] 

Appeal  from  Circuit  Court,  Daviess  Coun- 
ty;   Arch   B.  Davis,  Judge. 

Cleo  Burton  was  convicted  of  wife  aban- 
donment, and  he  appeals.  Reversed,  and 
defendant  discharged. 

John  C.  Leopard,  of  Ctallatin,  and  Wilson 
&  Wilson,  of  Bethany,  for  appellant.  Geo. 
B.  Padget,  of  Gallatin,  for  respondent. 

TRIMBLE,  J.  Defendant  was  convicted 
of  wife  abandonment  and  his  punishment 
fixed  at  a  fine  of  $500  and  six  months'  im- 
prisonment in  the  county  Jail.  At  the  time 
of  his  marriage  he  was  a  young  man,  not 
quite  of  age,  and  his  wife  was  19. 

[1]  The  statute  under  which  be  was  prose- 
cuted is  section  4495,  R.  S.  Mo.  1909,  as 
amended  by  Session  Acts  1911,  page  193.  It 
provides  that  "if  any  man  shall,  without 
good  cause,  abandon  or  desert  his  wife, 
*  •  •  and  shall  fall,  neglect  or  refuse  to 
maintain  and  provide  for  such  wife,  •  •  • 
he  shall  •  •  •  be  punished,"  etc.  To 
constitute  the  crime  specified  In  this  statute, 
there  must  be  abandonment  and  failure  to 
support  or  provide  for  the  wife.  The  statute 
was  not  enacted  to  secure  to  wives  the  bless- 
ings and  comforts  arising  from  the  constant 
and  uninterrupted  society  of  their  husbands, 
but  to  prevent  wives  from  being  deserted  and 


•ror  oUier  case*  m*  Hune  toptc  and  sacUon  NUMBER  Id  Dec.  Dig.  t  Am.  Dig.  Key-No.  SerlM  *  Rap'r  Indexw 


Digitized  by 


Google 


157  SOUTHWESTEBN  BEFOBTEB 


(Ma 


left  destitute  and  In  want,  and  liable  to  be- 
come -burdena  on  tbe  state  because  of  the 
husband's  violation  of  hla  marital  and  civic 
duties.  Moreover,  tbe  abandonment  must  be 
without  good  cause,  and  the  criminal  intent 
to  abandon  must  be  clearly  shown.  And  the 
crime  must  be  established  beyond  a  reason- 
able doubt. 

The  prosecutrix  and  defendant,  after  their 
marriage,  went  to  keeping  house  in  Pattons- 
biirg,  and  remained  there  for  two  months 
until,  on  account  of  the  extreme  cold  weather 
and  the  uncomfortable  condition  of  the  house 
they  were  in,  they  moved  the  larger  part 
of  their  furniture  to  the  home  of  defendant's 
father  and  mother.  Tbe  parents  were  seem- 
ingly well  to  do  people  living  on  a  farm, 
and  it  was  entirely  agreeable  to  them,  as 
well  as  to  tbe  young  couple,  that  this  ar- 
rangement should  be  made.  The  young  folks 
were  to  live  there  temporarily  until  the  hus- 
band could  make  a  home.  The  Intention  was 
to  move  to  Kansas  as  soon  as  that  arrange- 
ment could  be  made.  While  they  lived  thus 
with  the  old  folks,  the  latter  furnished  the 
provisions,  which  were  ample  and  satisfac- 
tory, and  to  which  no  objection  was  made  by 
any  one.  The  old  folks  treated  the  wife 
kindly,  and  all  of  them  got  along  without 
trouble  of  any  kind.  No  trouble  or  complaint 
or  disagreement  of  any  kind  arose  between 
the  young  husband  and  wife. 

On  March  2d  the  wife  took  some  sewing 
and  went  to  her  mother's  to  make  a  visit  of 
several  days.  No  time  was  fixed  for  her 
return.  The  roads  were  extremely  muddy, 
and  It  was  "considerable  trouble  to  go  back- 
wards and  forwards  so  much,"  to  use  the 
wife's  language.  Her  husband  told  her  when 
she  got  ready  to  come  back  to  call  him  up 
over  the  phone,  and  he  would  come  for  her. 
They  were  both  pleasant  and  kind  to  each 
other;  no  talk  or  hint  of  separation  of  any 
kind.  This  was  on  Thursday.  On  Sunday 
tbe  wife  called  him,  and  also  on  Monday 
and  Tuesday.  The  first  two  times  she  called 
he  gave  some  excuse  for  not  coming,  which 
was  satisfactory  to  her,  either  the  condition 
of  the  roads,  which  were  still  very  muddy, 
or  something  else.  And  on  Tuesday  he  told 
her  he  would  come  after  her  that  afternoon, 
"if  tbe  roads  drain  ofiT."  The  husband  and 
wife  were  seven  or  eight  miles  apart.  He 
did  not  come,  however,  and  she  returned  to 
her  husband's  home  two  days  later,  but  her 
husband  was  away.  The  old  folks  treated 
her  kindly  as  before,  and  she  took  her  place 
In  the  home  as  usual.  She  asked  where  her 
husband  was,  and  tbe  mother  said  she  did 
not  know.  But  no  further  inquiry  was  made 
by  the  wife  as  to  his  whereabouts.  This 
was  on  the  9th  of  March.  The  old  folks 
treated  her  well,  and  they  got  along  all  right 
The  young  wife,  being  pregnant,  became  sick, 
and  the  mother-in-law  waited  on  her,  carried 
her  meals  to  her  when  she  was  not  able  to  go 
to  the  table,  took  care  of  her,  and  did  the 
best  she  could  for  her.    The  old  gentleman 


sent  for  a  doctor  to  come  and  see  her  while 
she  was  sick,  and  he  came  and  left  her  medi- 
cine. The  wife  says  she  "supposes"  tbe  old 
gentleman  paid  the  bill.  On  the  14tb  of 
March,  which  was  the  following  Tuesday, 
she  wanted  to  return  to  her  mother's,  al- 
though nothing  had  been  said  to  her  by  her 
husband's  folks  about  going,  and  they  had 
never  said  or  done  anything  to  hurt  or  offend 
her,  but  had  cared  and  provided  for  her. 
She  told  the  old  folks  she  was  going,  and 
went  with  defendant's  brother-in-law,  Bollo 
Utz,  to  her  mother's  home.  About  the  Satur- 
day following,  or  at  least  between  the  14tb 
of  March,  when  she  left  her  husband's  home, 
and  the  20tb  of  that  month,  she  consulted 
a  lawyer  at  Pattonsburg  in  reference  to  re- 
plevying the  furniture  and  household  goods 
in  tbe  room  she  and  her  husband  bad  occu- 
pied at  the  home  of  the  old  folks.  Acting 
on  the  advice  she  received,  she  went  back  on 
the  20th  and  demanded  these  goods.  (These 
had  been  given  to  the  young  couple  by  the 
old  gentleman  when  they  were  first  mar- 
ried.) The  old  gentleman  told  her  she  could 
have  part  of  them — the  rugs,  table  and  dres- 
ser— and  that  If  she  thought  she  was  treat- 
ing him  right  she  could  have  the  rest  of 
them.  The  young  wife  says  he  did  not  seem 
to  want  to  give  her  all  of  them,  so  she  said 
no  more  about  it  that  evening.  She  left, 
and  the  next  day  obtained  a  writ  and  went 
down  to  the  old  man's  with  an  officer  and 
got  all  tbe  goods.  There  was  no  row  about 
it  She  was  allowed  to  take  them.  That 
same  evening,  after  the  prosecutrix  had  left 
with  the  goods,  her  husband  came  back  on 
the  6  o'clock  train  to  Pattonsburg,  and  was 
waiting  to  go  out  to  his  father's.  His  wife 
heard  that  evening  he  bad  returned,  and 
that  he  was  In  Pattonsburg,  but  made  no 
effort  to  communicate  with  Iiim;  nor  did 
she  afterwards.  She  "didn't  feel  like  it  was 
her  duty  to  call  him."  And,  although  she 
saw  him  in  Pattonsburg  afterwards,  she  did 
not  speak  to  him,  or  ask  him  to  live  with 
her,  nor  afte;rwards  notify  him  of  the  child's 
birth.  She  testified  that  she  met  him  on  the 
street  and  passed  right  by  him,  but  did  not 
speak  to  him.  "I  did  not  say  anything  to 
him,  because  I  thought  he  ought  to  speak  to 
me  first  That  is  the  reason  I  didn't  speak 
to  him.  I  didn't  intend  to  humble  myself 
to  speak  to  him.  I  didn't  think  It  was  my 
place.  I  thought  it  was  his  place  to  come 
to  me.  I  thought  he  could  have  wrote  to  me, 
or  let  me  know  when  he  went  visiting.  I 
think  I  seen  him  every  time  I  went  to  Pat- 
tonsburg after  that.  I  never  went  back  to 
tbe  home  he  had  prepared  for  me  at  his 
father's.  I  never  wrote  to  him,  or  said  any- 
thing, or  asked  him  to  come  and  see  me.  I 
had  done  that  many  times  before  we  were 
married,  but  I  didn't  have  to  afterwards." 
Her  complaint  seems  to  be  that  her  hus- 
band went  visiting  without  telling  her  of  his 
going,  and  that,  although  she  went  away 
from  home  in  his  absence,  and  then  within  a 
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week  replevied  tbe  furnitare  given  both  of 
them  by  his  father,  still  it  was  the  husband's 
duty  to  hunt  her  up,  and  not  hers  to  say 
anything  to  him.  She  was  asked:  "Q.  Do 
you  love  this  man?  Do  you  want  to  live 
with  him?  A.  No,  sir;  I  don't.  Q.  No,  you 
don't?  A.  No,  sir.  Q.  Do  you  want  him  to 
help  raise  the  baby?  A.  I  would  like  to 
have  him  support  it.  Q.  Don't  you  want 
him  to  live  with  you,  and  you  and  he  raise 
this  baby?  A.  No,  sir.  He  can  support  it  if 
be  wants  to.  Q.  You  are  not  willing  that 
he  live  with  you  and  her  and  help  raise  the 
child?  A.  No.  Q.  Why?  A.  The  way  he 
has  done.  Q.  Yon  have  told  the  Jury  what 
he  has  done?  A.  Yes,  sir.  Q.  Did  he  do 
anything  you  have  not  told  the  Jury?  A  No, 
sir.  Q.  Is  it  all  based  on  that?  A.  Yes,  sir. 
Q.  And  you  are  not  willing  that  he  should 
live  with  you  and  the  baby?  A  He  can  sup- 
port her  if  he  wants  to.  Q.  You  are  not  will- 
ing to  go  back  to  his  old  father's  and  moth- 
er's, where  you  were,  and  live  there,  or  go 
in  a  hOtt«e  by  VO»r»elf  and  live  voifh  Mm  and 
raise  the  chiiai    A.  No,  air." 

[2]  The  facts  hereinabove  given  show 
clearly  that  the  evidence  is  wholly  insuffi- 
cient to  constitute  the  crime  at  which  the 
statute  is  aimed.  State  v.  Doyle,  68  Mo.  App. 
219;  State  v.  Lasley.  151  S.  W.  762;  State 
V.  Fuchs,  17  Mo.  App.  458;  State  v.  Brink- 
man,  40  Mo.  App.  284.  Defendant's  demurrer 
to  the  evidence  should  therefore  have  been 
sustained. 

It  may  be  that  the  defendant  failed  to 
show  that  finer  and  more  tactful  considera- 
tion for  his  bride  that  he  should  have  dis- 
played. He  may  not  have  known  exactly 
bow  a  young  and  sensitive  woman  should  be 
treated.  Where  is  the  young  husband  who 
does  know?  But  if  he  does  not,  it  does  not 
follow  that  he  shall  be  fined  and  put  in  jail 
on  that  account  The  statute  is  aimed  at  the 
worthless  wretch  who  vows  to  cherish  and 
care  for  a  woman,  and  then,  heartlessly  and 
without  cause,  leaves  her  in  her  helplessness 
to  the  cold  charity  of  the  world.  Against 
such  the  statute  should  be  more  thorougtily 
enforced  than  it  is;  but  it  was  not  passed 
for  the  purpose  of  putting  a  club  in  the 
hands  of  one  of  a  couple  who  cannot  agree. 

Judgment  reversed,  and  defendant  dis- 
charged.    All  concur. 


BOYD  V.  WAHL. 

(St  Louis  Court  of  Appeals.    Missouri.    June 

3,  1913.) 

1.  Fbaud  (t  59*)— Fbaud  and  Deceit— Mkas- 
UBE  OF  Damages. 

Where  a  party  who  exchanged  land  for 
an  electric  light  plant  at  valuations  agreed  up- 
on instead  of  rescinding  for  defendant's  fraud- 
ulent representations  as  to  the  value  of  the 
plant  retained  the  plant  and  sued  for  damages 
for  the  fraud  and  deceit,  the  measure  of  dam- 
ages  was  the   difference   between  the   actual 


value  of  the  electric  light  plant  at  the  time 
of  the  exchange  and  what  its  value  would 
have  been  if  defendant's  representations  had 
been  true;  and  hence  it  was  error  to  admit 
evidence  of  the  value  of  the  land  exchanged 
therefor  by  plaintiff  and  to  charge  that  the 
measure  of  damages  would  be  the  difference 
between  the  value  of  such  land  and  the  value 
of  the  electric  light  plant. 

[Ed.  Note.— For  other  cases,  see  Fraud, 
Cent  Dig.  {{  60-62,  64;    Dec.  Dig.  {  59.*] 

2.  Appeal  and  Error   (|  1050*)— Review- 
Harmless  Error. 

Such  error  was  not  harmless  where  there 
was  evidence  fixing  the  value  of  the  land  ex- 
changed for  the  plant  at  more  than  the  value 
of  the  plant  agreed  upon  at  the  time  of  the 
exchange,  since  plaintiff  could  recover  only 
the  full  measure  of  his  bargain,  which  could 
not  exceed  the  agreed  valuation  of  the  plant 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  1068,  1069,  4153-4157, 
4166;   Dec.  Dig.  i  lOSO.*] 

Appeal  from  Circuit  Court,  Franklin  Coun- 
ty; E.  S.  Ryors,  Judge. 

Action  by  Angus  Boyd  against  George  A. 
Wahl.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Reversed  and  remanded. 

Frank  H.  Farrls,  of  Rolla,  O.  B.  Meyer- 
sieck,  of  Union,  and  Jesse  H.  Schaper,  of 
Washington,  for  appellant  James  Booth,  of 
Pacific,  and  John  W.  Booth,  of  Washington, 
for  respondent. 

NORTONI,  J.  This  is  a  suit  for  damages 
accrued  to  plalntifl  through  fraud  and  de- 
ceit alleged  to  have  been  practiced  upon  him 
by  defendant  in  the  exchange  of  properties. 
Plaintiff  recovered  and  defendant  prosecutes 
the  appeal. 

Plaintiff  exchanged  bis  farm  situate  in 
Crawford  county  and  one-half  interest  in 
80  acres  of  land  in  Washington  county  and 
two  city  lots  In  an  addition  to  Kansas  City 
to  defendant  for  an  electric  light  plant,  its 
good  will,  franchises,  etc.,  and  certain  town 
iQts  in  Wellsville,  Mo.  It  appears  defend- 
ant represented  the  value  of  the  property  be 
sold  to  plaintiff  to  be  $13,850  and  that  it 
yielded  a  monthly  net  income  of  $200  per 
month.  The  electric  light  plant  was  incum- 
t>ered  for  $3,500  and  the  sale  to  plaintiff 
was  made  subject  to  such  incumbrances. 
The  equity  of  redemption  was  computed  be- 
tween the  parties  and  valued  at  $10,350. 
Plaintiff's  farm  and  other  property  was  val- 
ued at  $11,650,  but  Incumbered  for  $800,  and 
it  was  conveyed  to  defendant  subject  to  this 
incumbrance.  The  equity  in  the  farm  to- 
gether with  the  Kansas  City  city  lots  and 
one-half  interest  in  80  acres  of  land  in  Wash- 
ington county  was  computed  and  valued  be- 
tween the  parties  at  $10,850.  The  case  pro- 
ceeds on  the  theory  plaintiff  made  certain 
false  and  fraudulent  representations  touch- 
ing the  value  of  the  electric  light  plant,  itts 
income,  and  the  net  profits  it  yielded.  It  Is 
said  it  proved  to  be  of  but  slight  value  when 
measured  by  profits  returned. 

There  is  evidence  tending  to  prove  that 
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the  false  representations  concerning  the  elec- 
tric light  plant  and  its  value  so  made  by 
defendant  were  designed  to  deceive  plaintiff, 
and  that  plaintiff  believed  them,  relied  there- 
on, and  was  thereby  Induced  to  purchase  It 
by  exchanging  bis  property  therefor.  Deeds 
to  the  properties  were  exchanged  between  the 
parties,  and  plaintiff  entered  into  possession 
of  the  electric  light  .plant  on  March  Ist. 
Plaintiff  operated  the  plant  from  March  Ist 
for  about  3%  months  until  June  14th,  when 
he  sold  it  In  operating  the  plant,  plaintiff 
discovered  that  its  value,  its  business,  and  in- 
come, together  with  its  yield  of  profits,  had 
been  greatly  exaggerated  by  defendant  How- 
ever, he  retained  the  property  until  June 
14th,  when  be  sold  It  to  another.  During  the 
interim  be  Instituted  this  suit  against  de- 
fendant for  damages  accrued  to  him  on  the' 
grounds  of  fraud  and  deceit,  setting  forth 
the  several  false  and  fraudulent  representa- 
tions reUed  upon.  The  Jury  found  the  issue 
for  plaintiff  and  awarded  him  a  verdict  of 
$5,000.  It  Is  from  this  verdict  and  the  Judg- 
ment thereon  the  appeal  is  prosecuted. 

[1]  Though  it  appears  plaintiff  purchased 
the  electric  light  plant  and  town  lots,  fran- 
chises, etc.,  from  defendant  at  the  agreed 
valuation  of  |13,850,  and  though  It  appears 
too  that  he  paid  therefo£  by  exchanging  his 
farm  and  other  property  at  the  agreed  valu- 
ation of  $11,650  and  by  deducting  the  amount 
of  the  incumbrance^  the  court  permitted  him 
to  prove  the  value  of  his  farm  and  other 
proi>erty  exchanged  therefor  as  the  purchase 
price  to  be  as  high  as  $14,500,  but  incum- 
bered for  $800.  This  evidence  was  objected 
to  by  defendant,  but  nevertheless  admitted 
over  his  exception.  Obviously  the  court 
erred  in  receiving  this  evidence  tending  to 
inflate  the  purchase  price,  for  it  In  no  man- 
ner touched  upon  the  measure  of  recovery. 
If  the  purchase  price  is  to  be  looked  to  at 
all  as  affording  the  criterion  by  which  the 
amount  of  plaintiff's  compensation  should  be 
determined  (and  it  is  not),  it  would  seem 
that  the  agreed  value  of  his  property,  that 
is  $11,650,  should  prevalL  However,  the  pur- 
chase price  paid  by  plaintiff  is  not  the  true 
measure  of  his  recovery,  but  rather  It  is 
the  loss  of  the  thing  he  was  induced  to  be- 
lieve he  had  gotten  by  the  purchase.  Where 
the  purchaser  so  defrauded  retains  the  prop- 
erty or  retains  it  for  a  time  and  then  sells 
it  to  another  as  did  plaintiff  here,  no  one 
can  doubt  that  his  suit  for  damages  proceeds 
In  affirmance  of  the  bargain.  In  such  cases 
he  does  not  sue  to  recover  the  purchase 
price,  but  sues  rather  on  the  tbciory  that  de- 
fendant by  his  fraud  has  prevented  him 
from  receiving  the  full  measure  of  his  pur- 
chase. Therefore  the  measure  of  his  dam- 
ages in  such  cases  is  the  difference  between 
the  actual  value  of  the  property  at  the  time 
he  purchased  it  and  what  its  value  would 
have  been  If  the  representations  made  there- 
about by  defendant  were  true.  It  Is  said 
the  reason  affording  the  rule  Is  that  the 


purchaser  is  entitled  to  the  full  benefits  of 
his  bargain.  See  Kendrlck  v.  Ryus,  225  Mo. 
150,  123  S.  W.  937,  135  Am.  St  Kep.  585; 
Boyce  V.  Gingrich,  154  Mo.  App.  198,  134  S. 
W.  79;  Shlnnabarger  v.  Shelton,  41  Mo.  App. 
147;  Adams  t.  Barber,  157  Mo.  App.  370, 
139  a  W.  489;  Warner  r.  Winfrey,  142  Mo. 
App.  298,  126  S.  W.  216;  Bawman  t.  Mc- 
Lean, 139  Mo.  App.  429,  122  S.  W.  1094;  Cald- 
well V.  Henry,  76  Mo.  254,  257;  Morse  T. 
Hutcbins,  102  Mass.  439 ;  Sedgwick  on  Dam- 
ages (8th  Ed.)  I  781;  14  Am.  &  £^g.  Encyc 
Law  (2d  Ed.)  182.  Such  being  true,  it  is 
entirely  clear  that  the  court  erred  in  recclT- 
ing  evidence  going  to  show  the  actual  value 
of  plaintiff's  farm  and  other  property  ex- 
changed to  be  $14,500,  or  quite  beyond  the 
valuation  agreed  upon  and  at  which  it  was 
taken  in  exchange.  See  Boyce  v.  Gingrich, 
154  Mo.  App.  198,  204,  134  S.  W.  79;  (3ha»e 
V.  Rusk,  90  Mo.  App.  25;  Warner  v.  Wlnfr^, 
142  Mo.  App.  298,  126  S.  W.  216. 

Moreover  the  coutt,  having  admitted  such 
evidence.  Instructed  the  jury  that  if  It  found 
the  issue  for  plaintiff  then  in  assessing  his 
damages  it  should  award  such  an  amount  as 
it  believed  to  represent  the  difference  in  the 
value  of  plaintiff's  farm  and  other  property 
conveyed  by  him  to  defendant  and  the  elec- 
tric light  plant  and  property  conveyed  by 
defendant  to  him  In  exchange.  By  this  in- 
struction plaintiff  is  permitted  to  retain  the 
property  he  received  from  defendant  and 
recover  the  difference  In  the  value  of  that 
property  and  that  which  he  conveyed  to  de- 
fendant, or  the  full  measure  of  the  purchase 
price.  This  instruction  Inheres  with  ^or, 
for  as  above  pointed  out  the  rule  of  dam- 
ages is  that  plaintiff  should  be  compensated 
only  to  the  extent  of  the  property  he  would 
have  gotten  from  defendant  had  it  been 
such  as  it  was  represented  to  be.  See  au- 
thorities supra. 

But  it  is  said  the  rule  of  damages  thus 
fixed  proceeds  from  the  reason  that  plaintiff 
is  to  be  compensated  as  for  the  loss  of  his 
bargain  and  defendant  may  not  complain  at 
a  rule  of  damages  invoking  the  purchase 
price  as  the  criterion  and  remitting  a  por- 
tion of  the  beneflte  of  plaintiff's  bargain. 
It  Is  said  too  the  court  approved,  sub  sllen- 
tio,  a  like  rule  of  damages  in  Kerwln  ▼. 
Friedman,  127  Mo.  App.  519,  105  S.  W.  1102. 
But  obviously  this  Is  not  true.  Indeed  In 
that  case  plaintiff  had  exchanged  certain 
property  for  lands  In  Tennessee,  and  defend- 
ant had  represented  the  title  to  the  Tennes- 
see lands  as  perfect  whereas  he  possessed 
no  title  whatever  and  plaintiff  received  noth- 
ing in  return  for  the  property  exchanged. 
The  court  allowed  a  recovery  for  the  value 
of  the  Tennessee  lands  at  the  time  the  ex- 
change was  made.  There  the  fraudulent  rep- 
resentation which  afforded  the  basis  of  the 
recovery  did  not  concern  the  value  of  the 
land,  but  rather  the  title  which  it  appeared 
defendant  did  not  own.  In  allowing  the 
plaintUC  to  recover  tlie  ralue  of  the  land. 
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to  wit,  no  per  acre  as  of  tbe  date  of  the 
transaction,  the  court  awarded  plaintiff  only 
the  benefit  of  his  bargain  of  which  defendant 
had  deprived  him  through  fraudulent  repre- 
sentation, and  in  no  sense  considered  or  de- 
termined the  matter  by  reference  to  the  price 
paid  in  that  case,  certain  property  situate 
in  East  St  Louis. 

[2]  But  we  will  consider  further  the  argu- 
ment that  defendant  may  not  complain  of  a 
rule  of  damages  Invoking  the  purchase  price 
which  defendant  had  received  rather  than 
the  difTerence  between  the  value  of  the  prop- 
erty received  by  plaintiff  and  Its  value  If  It 
were  as  represented  as  the  criterion  by  which 
to  determine  the  amount  plaintiff  should  be 
compensated.  Touching  this  matter  sufSce 
to  say  the  rule  declared  in  the  in.structlon 
and  authorizing  a  verdict  for  the  dlfterence 
between  the  value  of  the  property  plaintiff 
received  and  the  value  of  that  which  be  con- 
veyed to  defendant  is  obviously  an  nnjust 
one  on  the  facts  of  the  instant  case.  In  this 
action  for  fraud  and  deceit  plaintiff  Is  en- 
titled to  recover  the  full  measure  of  his  bar- 
gain and,  treating  the  misrepresentation  as 
tme,  plaintiff's  bargain  was  limited  by  the 
express  agreement  of  tbe  parties  to  be  prop- 
erty of  the  value  of  $13,850.  Under  no  cir- 
cumstances should  he  be. entitled  to  be  com- 
pensated beyond  this.  By  the  evidence  in- 
troduced concerning  the  value  of  his  farm 
and  other  property  sold  to  defendant  In  ex- 
change and  under  the  Instruction  given,  the 
Jury  were  authorized  to  find  the  difference 
between  the  actual  value  of  tbe  property 
plaintiff  received  and  the  highest  valuation 
placed  npon  the  property  he  conveyed  to  de- 
fendant, that  Is  $14,500.  In  these  circum- 
stances, we  cannot  say  that  the  Instruction 
was  not  prejudicial,  but  on  tbe  contrary  It 
would  seem  to  have  been  so.  Moreover,  It 
is  squarely  In  conflict  with  tbe  established 
rule  of  decision  which  obtains  In  this  state. 

For  the  errors  above  pointed  out,  the  Judg- 
ment should  be  reversed  and  the  cause  re- 
manded.    It  is  so  ordered. 

REYNOLDS,  P.  X,  and  ALLEN,  J.,  con- 
cur. 


VORIS  T.  CHICUlGO,  M.  &  ST.  P.  RT.  CO. 

(Kansas  City  Court  of  Appeals.     MiasourL 

May  5,  1013.     Rehearing  Denied 

June  16,  1013.) 

1.  EXKCtTTOBS  AND  ADMINISTBATOBB  (|  11*}— 
JtTBrsDICTION  TO  APPOINT— STATUTES— Bx- 
ISTENCE  OF  PBOPBBTT  WiTHXN   STATE. 

Under  Code  Iowa  1897,  §  225,  authoris- 
ing the  appointment  of  an  administrator  for 
a  nonresident  who  dies  leaving  personal  prop- 
erty subject  to  administration  within  the 
state,  the  right  of  action  for  the  intestate's 
wrongful  death  is  a  property  right  which  will 
authorize  administration. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  S  25;  Dec. 
Dig.  {  11.*] 


2.  Death  (|  35*)— Fobeion  AoinRisiBAioB 
—Bight  to  Maintain  Action. 

An  Iowa  administrator  of  the  estate  of  a 
resident  of  Missouri  killed  in  Iowa  may  main- 
tain in  tbe  Missouri  courts  an  action  for  dam- 
ages for  his  intestate's  wrongful  death;  Rev. 
St.  1909,  I  1737,  providing  that  whenever  any 
cause  of  action  has  accrued  under  the  laws  of 
another  state,  and  the  person  or  persons  en- 
titled to  the  benefit  thereof  are  not  authorized 
to  prosecute  such  action  in  their  own  name, 
suit  may  be  maintained  by  the  executor  or 
other  person  empowered  by  the  laws  of  such 
state  to  sue  hi  their  representative  capacity. 

[Ed.  Note.— For  other  cases,  see  Death, 
Cent.  Dig.  I  60;   Dec  Dig.  {  35.*] 

3.  Death  (|  35*)  —  Foreign  Bxeoutob  — 
Right  to  Maintain  Action. 

Under  -Rev.  St  1909,  |  1738,  providing 
that  the  proceeds  of  any  action  brought  un- 
der section  1737,  allowing  the  maintenance  of 
actions  under  the  laws  of  foreign  states,  shall 
be  distributed  by  the  person  bringing  such 
suit  and  paid  to  the  persons  entitled  uereto, 
an  Iowa  administrator  suing  for  the  wrongful 
death  of  his  intestate  acts  as  a  trustee  for 
those  entitled  to  damages  for  wrongful  death 
and  not  for  the  estate;  consequently  the 
maintenance  by  an  Iowa  administrator  of  an 
action  for  wrongful  death  of  a  resident  killed 
in  Iowa  does  not  result  in  a  withdrawal  of 
the  intestate's  assets  from  his  resident  cred- 
itors, the  right  of  action  not  being  part  of  tbe 
assets  of  the  estate. 

[Ed.  Note.— For  other  cases,  see  Death, 
Cent  Dig.  {  60;   Dec  Dig.  |  35.*] 

4.  Masteb   and    Sebvant    (|  180*)— Injttbies 
to  Servant— Railboads. 

A  carpenter  engaged  in  building  a  coal 
chute  in  the  railway  yards  who  was  run  down 
by  an  engine  and  killed  while  crossing  the 
tracks  to  get  his  tools  from  the  bunk  car  in 
which  he  fivedj  falls  within  Code  Iowa  1897, 
I  2071,  providing  that  every  corporation  on- 
erating  a  railway  shall  be  liable  for  all  dam- 
ages sustained  by  any  employ^  in  consequence 
of  the  mismanagement  of  the  engineers,  when 
such  wrongs  are  in  any  manner  connected  with 
the  use  and  occupation  of  any  railway  aboat 
which  they  shall  be  employed,  and  that  the 
injured  employe's  contributory  negligence 
shall  only  diminish  recovery;  the  carpenter 
being  employed  about  the  railway. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Senant  Cent  Dig.  {{  859-361,  363-368;  Dec 
Dig.  {  180.*J 

5.  ComniBCB    (t  27*)— Railkoaos— Injubiea 
TO  Sebvant— Intebstate  Comhkbcb  Law. 

The  right  of  action  for  the  death  of  a 
servant  engaged  In  building  a  coal  chute  for 
an  interstate  carrier  who  was  mn  down  and 
killed  by  an  engine  in  the  carrier's  yards  is 
not  governed  by  the  provisions  of  the  Inter- 
state Commerce  Act  (Act  Feb.  4,  1887,  c. 
104,  24  Stat  379  [U.  S.  Comp.  St  1901,  p. 
3154]). 

[Ed.  Note. — For  other  cases,  see  Commerce, 
Cent  Dig.  g  25;   Dec  Dig.  {  27.*] 

Appeal  from  Olrcnit  Court,!  Ltvingston 
County;  Arch.  B.  Davis,  Judge. 

Action  by  D.  E.  Voris,  as  administrator, 
against  the  Chicago,  Milwaukee  &  St  Paul 
Railway  Company.  From  a  Judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

Fred  S.  Hudson,  of  ChllUcothe,  for  appel- 
lant Frank  W.  Ashby  and  Scott  J.  Miller, 
both  of  ChllUcothe,  for  respondent 
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ELLISON,  J.  Plaintiff  was  appointed  by 
tbe  probate  court  of  Linn  county,  Iowa,  ad- 
ministrator of  tbe  estate  of  Harvey  Jones,  a 
resident  of  Missouri,  but  wbo  was  killed  in 
Iowa  by  being  run  over  by  one  of  defendant's 
engines.  As  such  foreign  appointed  adminis- 
trator .lie  brought  this  action  in  this  state 
for  damages  arising  from  tbe  death  of  Iiis 
Intestate,  and  recovered  judgment  in  the 
trial  court 

Deceased  was  employed  by  defendant  as  a 
carpenter,  and  at  tbe  time  of  Ids  death  was 
engaged  in  building  a  coal  chute.  His  work 
was  in  the  railway  yards,  about  600  feet 
from  cars  In  which  he  "bunked"  and  kept  his 
"personal  belongings."  He  left  his  work 
for  the  car  to  get  his  coat  and,  as  the 
evidence  tends  to  show,  some  tools,  and  in 
returning  walked  along  the  track  and  was 
approached  from  behind  and  run  over  and 
killed  by  an  engine  in  charge  of  one  of  de- 
fendant's engineers.  Defendant  says  that  he 
was  riding  on  the  pilot  of  the  engine  and  fell 
off,  but  we  must  accept  as  the  fact  that  which 
any  evidence  for  plaintiff  tends  to  prove.  In 
view  of  such  consideration  we  need  not  con- 
sider defendant's  contention  that  deceased 
liad  no  right  to  be  on  the  engine  and  that  It 
was  not  liable,  because  he  was  killed  at  a 
place  he  ought  not  to  have  put  himself. 

[1]  Plaintiff  bases  his  cause  of  action 
under  the  law  of  Iowa,  and  defendant  con- 
tends that  that  law  (section  226,  Iowa  Code 
1897)  only  authorizes  the  appointment  of  an 
administrator  for  a  nonresident  who  dies 
leaving  personal  property  in  that  state.  That 
section  declares  that  administration  may  be 
granted  on  tbe  estates  of  nonresidents  "who 
die  leaving  property  within  the  county  sub- 
ject to  administration."  We  decided  in  Wil- 
liams V.  Railroad,  155  S.  W.  64  (not  yet  of- 
ficially reported),  that  a  cause  of  action  for 
damages  for  the  death  of  the  father  was 
property,  and  it  is  admitted  that  such  is  the 
law. 

[2,  3]  But  it  is  said  that  because  the  cause 
of  action  accrued  in  Iowa  it  must  be  prose- 
cuted there.  We  are  not  of  that  opinion.  It 
is  also  said  that  to  permit  such  action  is  to 
allow  an  administrator  in  Iowa  to  withdraw 
the  assets  of  an  estate  from  resident  creditors 
In  Mlssonri  where  the  intestate  resided. 
Both  these  smggestions  were  answered 
against  defendant's  view  In  Kelly  v.  Railroad, 
141  Ma  App.  490,  126  S.  W.  818.  The  statute 
of  this  state  permits  the  foreign  administra- 
tor to  sue.  Sections  1737,  1738,  R.  S.  1909. 
The  right  of  action  in  cases  like  this  is  not 
an  asset  of  tbe  estate.  The  administrator  is 
authorized  to  sue  for  the  damages,  not  for 
the  estate,  but  for  the  parties  entitled  to  the 
judgment    He  is  a  trustee. 

[4]  On  the  merits  of  the  case  we  have  to 
consider  whether,  under  tbe  statute  of  Iowa 
and  the  decisions  of  tbe  Supreme  Court  of 
that  state  construing  it,  the  evidence  brought 
the  case  within  tbe  terms  of  the  statute.   The 


statute  (section  2071,  Iowa  Code)  reads: 
"Every  corporation  operating  a  railway  shall 
be  liable  for  all  damages  sustained  by  any 
person,  including  employes  of  such  corpora- 
tion, in  consequence  of  the  neglect  of  the 
agents,  or  by  any  mismanagement  of  tbe  en- 
gineers or  other  employes  thereof,  and  in  con- 
sequence of  the  willful  wrongs,  whether,  of 
commission  or  omission,  of  such  agents,  en- 
gineers or  other  employes,  when  such  wrongs 
are  in  any  manner  connected  with  tbe  use 
and  operation  of  any  railway  on  or  about 
which  they  shall  be  employed.  •  •  • " 
There  are  many  decisions  of  the  Supreme 
Court  of  that  state  construing  tbe  statute 
and  applying  it  to  a  variety  of  cases.  We 
need  not  discuss  these  in  detail,  for  a  full 
review  of  them  will  be  found  In  Akeson  v. 
By.  Co.,  106  Iowa,  54,  75  N.  W.  676,  and 
Hughes  V.  By.  Co.,  128  Iowa,  207,  103  N.  W. 
339.  It  will  be  seen  from  an  examination 
of  those  cases  that  the  question  Involved  Is 
divisible  into  two  parts:  One  having  ref- 
erence to  tbe  negligent  agency  which  inflicts 
the  injury,  and  the  other  the  victim  of  such 
act  As  to  the  agency  inflicting  the  Injury, 
it  need  not  be  the  actual  moving  of  engines 
or  cars,  though  that  had  been  stated  in  some 
cases.  The  agency  may  be  that  which  "Is  in 
any  manner  connected  with  the  use  and  oper- 
ation of  tbe  railway."  So  as  to  the  victim  of 
the  negligence,  it  had  been  stated  in  some 
cases  that  to  be  within  the  protection  of  the 
statute,  he  must  have  been  employed  in  con- 
nection with  the  movement  or  operation  of 
engines  or  cars.  But  it  is  said  in  the  first 
of  these  cases  (106  Iowa,  60,  62,  75  N.  W.  679) 
that  the  statute  is  broader  than  that,  and 
that  it  applies  if  the  Injury  is  received  by 
one  "whose  work  exposes  him  to  the  hazards 
of  moving  trains,  cars,  engines,  or  machinery 
on  tbe  track."  That  is  to  say,  he  need  not  be 
engaged  in  the  work  of  moving  trains,  or  in 
work  connected  with  their  operation.  If  his 
work  exposes  him  to  the  hazard  of  such 
movement  or  operation. 

In  this  case  plaintiff's  intestate,  in  working 
as  a  carpenter  on  the  coal  chute,  was  not 
engaged  in  running  trains  or  In  work  con- 
nected with  the  operation  of  trains.  But  the 
evidence  shows  that  tbe  bunk  cars  were  fur- 
nished to  him  and  bis  fellows  as  their  place 
to  live  and  in  which  tools  were  kept  &nd  that 
they  were  in  the  switchyards,  about  600  feet 
away,  and  that  in  going  to  and  from  these, 
be  had  to  pass  over  and  along  the  tracks. 
This  we  think  necessarily  exposed  him  to  the 
hazard  and  danger  which  goes  along  with  tbe 
running  and  operation  of  engines,  trains, 
and  oars,  and  brought  him  within  the  mean- 
ing of  the  statute.  Hughes  v.  By.  Co..  supra. 
The  facts  in  that  case  were  that  Hughes  was 
a  carpenter  who  repaired  cars,  and  bis  duty 
was  to  repair  cars  as  they  stood  In  the  com- 
pany yards  among  different  tracks.  He  kept 
his  tools,  with  the  company's  consent  in  the 
end  of  the  coal  chute  which  be  called  his 
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"shanty."  The  court  states  that  "his  work 
at  times,  at  least,  necessarily  subjected  him 
to  the  perils  Incident  to  the  movement  of 
cars,  engines,  and  train&"  He  was  told  to 
repair  a  certain  car,  and  went  to  his  shanty 
for  his  tools,  crossing  tracks  on  the  way. 
When  he  got  his  tools  he  started  towards  the 
repair  track  and  on  the  way  attempted  to  go 
between  an  engine  and  the  coal  chute,  when 
the  engine  was  started  up  without  warning 
and  he  was  injured.  It  was  Insisted  that  his 
employment  was  not  such  as  subjected  him  to 
the  hazards  peculiar  to  the  operation  of  rail- 
ways, and  that  hb  did  not  belong  to  the  class 
intended  to  be  protected  by  the  statute;  but 
the  ruling  was  that  he  came  within  the  mean- 
ing of  the  law.  The  court  said  (128  Iowa,  212, 
103  N.  W.  341)  that,  "when  plaintiff  was  In- 
jured he  was  in  a  place  which  exposed  him  to 
the  hazard  of  moving  trains."  And  answer- 
ing the  company's  Insistence  that  he  was 
there  for  purposes  of  his  own,  that  is,  return- 
ing from  his  shanty  with  tools,  the  court  de- 
clined that  view,  and  stated  that  if  the  com- 
pany "did  not  wish  to  subject  him  to  the 
perils  of  moving  trains,  it  should  have  pro- 
vided some  other  place  for  the  storage  of 
tools." 

Defendant  relies  on  Slaats  v.  C,  M.  &  St 
P.  Ry.  Co.,  149  Iowa,  735,  129  N.  W.  63,  Ann. 
Cas.  1912D,  642,  a  later  case  than  those  we 
have  Just  referred  to.  We  think  It  not  appli- 
cable. There  the  plaintiff  was  a  helper  in 
the  defendant's  machine  shop  and  was  in- 
jured in  the  shop  while  assisting  in  changing 
the  wheels  of  an  engine  as  the  same  was 
slightly  moved  by*  another  engine  to  facilitate' 
the  work.  It  was  held  that  the  rails  In  the 
shop  on  which  the  engine  rested  did  not  con- 
stitute a  railway  within  the  meaning  of  the 
statute,  and  that  the  slight  movement  of  the 
disabled  engine  was  not  the  operation  of  a 
railway.  That  has  no  bearing  on  this  case, 
from  the  fact  that  it  merely  holds  the  negli- 
gent agency  Inflicting  the  injury  was  not  a 
railway,  nor  the  operation  of  a  railway; 
while  in  this  case  it  is  clear  the  engine  and 
track  in  defendant's  yards  were  a  part  of  a 
railway  and  that  it  was  being  operated  by 
defendant's  engineer.  Instead  of  the  Slaats 
Case  qualifying  the  Akesou  Case,  supra,  it 
quotes  from  it  and  cites  It  with  approval. 

Under  further  provisions  of  section  2071 
of  the  Iowa  statute,  contributory  negligence 
on  the  part  of  a  plaintiff  is  not  necessarily, 
as  a  matter  of  law,  a  full  defense  to  an  ac- 
tion. Such  negligence  serves  to  "diminish" 
the  amount  to  be  recovered  "in  proportion  to 
the  amount  of  negligence  attributable  to  such 
employe."  This  phase  of  the  case  was  prop- 
erly submitted  to  the  Jury  and  defendant  has 
no  ground  for  complaint  on  that  score. 

[S]  Defendant  has  suggested  that  the  case 
for  plaintiff,  if  any,  would  arise  under  the 
Interstate  Commerce  Law  enacted  by  Con- 
gress, and  that  therefore,  as  plaintiff  has  not 


based  his  case  on  that  law,  no  cause  of  action 
is  stated  in  the  petition.  We  do  not  consider 
there  Is  merit  or  substance  in  this  point. 

On  the  whole  record  the  case  was  properly 
tried,  and  we  must  affirm  the  Judgment  All 
concur. 


JOSEPH  V.  CHICAGO,  B.  &  Q.  B.  CO. 

(St  Louis  Court  of  Appeals.    Missouri.    June 

8,  1913.     Rehearing  Denied  June 

17,  1913.) 

1.  COMMXBCS    (I    8*)— ExCLTTSrVK    OB   CONODK- 

RiNT  IUdoulations— Loss  or  Goods— Lia- 
bility. 

Congress,  by  the  Interstate  Commerce 
Acts  and  the  amendments  thereto,  including 
the  Carmack  amendment  has  taken  complete 
possession  of  the  subject  of  the  liability  of 
carriers  by  railroad  on  account  of  interstate 
shipments ;  and  such  legislation  and  the  de- 
cisions of  the  United  States  Supreme  Court 
construing  it  supersede  aU  state  regulations, 
provisions,  and  policies  with  respect  to  the 
subject,  notwithstanding  the  proviso  of  the 
Carmack  amendment,  prohibiting  exemptions 
from  liabUity  Imposed  by  the  act 

[Ed.  Note.— C^or  other  cases,  see  Commerce, 
Cent  Dig.  |  5;   Dec.  Dig.  {  a*] 

2.  Cabbiebs  (I  169*>--IirrEBsrATB  Coiockbox 
—Loss  or  Goods— Time  fob  Filing  Claim. 

Under  the  Interstate  Commerce  Act  and 
its  amendments,  as  construed  by  the  United 
States  Supreme  Court,  the  provision  in  a  bill 
of  lading  on  an  interstate  shipment  that  claims 
for  loss  should  be  made  In  writing,  either  at 
the  point  of  delivery  or  shipunent,  within  four 
months  after  deUvery  of  the  property,  or,  in 
case  of  failure  to  deliver,  within  four  months 
after  a  reasonable  time  for  delivery  has 
elapsed,  was  a.  valid  limitation  upon  the  car- 
rier's common-law  liability;  and,  although  a 
part  of  the  goods  claimed  to  be  lost  was  not 
in  the  box  when  delivered,  the  delivery  of  the 
box  was  a  delivery  of  the  property,  advising 
the  shipper  of  the  loss,  so  as  to  start  the 
period  within  which  claim  for  loss  must  be 
made. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  U  668-«71,  699-703%,  711-714. 
718,  7181?,;  ^ec.  Dig.  §,  159.»] 

Appeal  from  Hannibal  Court  of  Common 
Pleas;  Wm.  T.  Ragland,  Judge. 

Action  by  S.  Joseph  against  the  Chicago, 
Burlington  ft  Qulncy  Railroad  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Reversed. 

Mahan,  Smith  &  Mahan,  of  Hannibal,  and 
O.  M.  Spencer,  of  St  Joseph,  for  appellant 
F.  W.  Neeper,  of  Hannibal,  for  respondent. 

ALLEN,  J.  This  la  an  action  for  damages 
accruing  through  the  alleged  loss  of  certain 
merchandise  delivered  by  plaintiff  to  defend- 
ant for  shipment  from  Hannibal,  Mo.,  to 
Chelsea,  Okl.  The  suit  was  instituted  before 
a  justice  of  the  peace,  where  plaintiff  had 
judgment  and  in  due  time  defendant  per- 
fected its  appeal  to  the  Hannlba*  court  of 
common  pleas,  where  the  cause  was  tried 
before  the  court  and  a  Jury,  resulting  In  a 
verdict  for  plaintiff  in  the  sum  of  $100.  The 
court  required  plaintiff  to  remit  a  portion 


•For  other  cmm  us  lune  topic  and  Boctlon  NUU BBR  In  Dec.  Dig.  A  Am.  Dlf.  Key-No.  Series  ft  Rep'r  Indexei 


Digitized  by 


Google 


838 


167  SOUTHWESTERN  BEPORTBB 


(Ho. 


thereof,  wbich  was  done,  and  judgment  was 
entered  accordingly,  from  w|ilcb  defendant 
baa  appealed  to  this  court 

Plaintiff  Is  engaged  In  the  mercantile  busi- 
ness In  Hannibal,  Mo.,  and  the  evidence  dis- 
closes that  on  April  2,  1909,  he  delivered  to 
defendant  at  Its  freight  depot  at  Hannibal, 
Mo.,  a  box  of  dry  goods  for  shipment  by  de- 
fendant to  Chelsea,  Okl.,  and  to  be  there  de- 
livered to  one  H.  Slyman,  the  consignee  nam- 
ed in  the  bill  of  lading.  The  box  In  question 
was  delivered  by  the  defendant  to  the  con- 
signee at  said  point  of  destination  on  or 
about  April  10,  1909.  Slyman,  the  consignee, 
took  the  same  to  the  home  of  one  Lyon,  with 
whom  he  was  boarding,  and  opened  it  in  the 
presence  of  the  latter  and  examined  the  con- 
tents. There  were  no  marks  on  the  box  In- 
dicating that  it  had  been  opened,  but  it  was 
found  to  be  only  about  one-fourth  full.  Lyon 
made  a  list  of  the  shortage  according  to  the 
Invoice  sent  to  the  consignee  by  plaintiff, 
wlilch  was  thus  found  to  be  $83.74,  which 
list  be  at  once  mailed  to  defendant  The 
consignee  testified  that  he  also  telephoned 
plaintiff  ai  Hannibal  on  the  day  the  box  was 
received  and  opened.  He  received  the  box 
on  Saturday  and  Monday  reshipped  It  and  Its 
contents  to  plaintiff  at  Hannibal. 

The  bill  of  lading  under  which  the  goods 
were  originally  shipped  over  defendant's  line 
of  railroad  contained  the  following  clause: 
"Claims  for  loss,  damage  or  delay  must  be 
made  in  writing  to  the  carrier  at  the  point 
of  delivery  or  at  the  point  of  origin  within 
four  months  after  delivery  of  the  property, 
or,  in  case  of  failure  to  make  .delivery,  then 
within  four  months  after  a  reasonable  time 
for  delivery  has  elapsed.  Unless  claims  are 
BO  made  the  carrier  shall  not  be  liable." 

It  appears  that  after  the  box,  containing 
such  goods  as  were  not  lost,  was  returned  to 
plaintiff,  the  latter  filed  a  claim  for  his  loss 
of  damage  with  another  railroad  over  whose 
line  the  same  had  been  returned  to  blm  from 
Chelsea.  No  notice  was  given  to  the  defend- 
ant of  any  claim  for  loss  or  damage  until 
August  21,  1909,  more  than  four  months  aft- 
er the  delivery  of  the  box  to  the  consignee 
at  Chelsea,  Okl.,  and  defendant  Insists  that 
for  this  reason  a  demurrer  to  the  evidence 
Interposed  by  it  at  the  close  of  plaintiff's  case 
should  have  been  sustained. 

[1]  This  being  an  interstate  shipment, 
nothing  need  be  said  as  to  the  rule  of  deci- 
sion prevailing  in  this  state  with  respect  to 
the  validity  and  enforcement  of  such  a  clause 
in  a  bill  of  lading.  The  policy  of  any  state 
with  respect  to  such  limitations  upon  the 
carrier's  common-law  liability,  whether  ex- 
pressed in  Its  Constitution,  by  its  legislative 
enactments,  or  through  the  decisions  of  its 
courts,  is  no  longer  a  matter  of  any  conse- 
quence, In  so  far  as  it  pertains  to  interstate 
shipments.  Recent  decisions  of  the  Supreme 
Court  of  the  United  States  make  it  clear  that 
Congress,  through  the  enactment  of  the  In- 


terstate Commerce  Act  aid  the  amendments 
thereto,  Including  what  is  known  as  the  Car- 
mack  amendment,  has  tiJien  complete  pos- 
session of  the  subject  of  the  liability  of  car- 
riers by  railroad  on  account  of  interstate 
shipments,  and  that  such  legislation,  and  the 
decisions  of  the  Supreme  Court  of  the  United 
States  construing  the  same,  supersede  all 
state  regulations,  provisions,  and  policies 
with  respect  to  this  subject,  notwithstanding 
the  language  of  the  proviso  to  the  Carmack 
amendment  See  Adams  Express  Co.  v. 
Cronlnger,  226  U.  S.  491,  33  Sup.  Ct  148,  57 

L.  Ed. ;  Chicago,  Burlington  ft  Qulncy  R. 

Co.  V.  Miller,  226  U.  S.  613,  33  Sup.  Ct  155, 
57  L.  Ed.  — ;  Chicago,  St  Paul,  etc.,  By. 
Co.  V.  Latta,  226  U.  S.  619,  83  Sup.  Ct  166, 
57  L.  Ed.  — ;  Kansas  City  Southern  B.  Co. 
V.  Carl,  227  U.  S.  639,  33  Sup.  Ct  391,  57  L. 

Ed.  ;    M.,  E.  ft  T.  B.  Co.  T.  Harrlman 

Bros.,  227  U.  S.  657,  33  Sup.  Ct  397,  57  I* 
Ed.  ;  American  Silver  Mfg.  Co.  v.  Wa- 
bash B.  B.  Co.,  156  S.  W.  830,  decided  by  thU 
court  March  6,  1913,  not  yet  officially  re- 
ported. 

[2]  Beference  to  the  cases  which  we  have 
dted  above  will  disclose  that  the  validity  of 
such  a  clause  in  a  bill  of  lading  for  an  in- 
terstate shipment  must  be  determined  ex- 
clusively with  regard  to  the  federal  law  upon 
the  subject,  as  expounded  by  the  recent  deci- 
sions of  the  United  States  Supreme  Court 

And  we  r^:ard  the  point  here  In  controver- 
sy as  entirely  settled  and  foreclosed  by  the 
decision  in  M.,  K.  ft  T.  B.  Co.  v.  Harrlman 
Bros.,  supra,  where  it  is  held  that  a  stipula- 
tion in  a  bill  of  lading  covering  an  interstate 
shipment,  providing  that  no  suit  shall  be 
brought  after  the  lapse  of  90  days  from  the 
happening  of  any  loss  or  damage,  is  valid 
and  enforceable,  and  that  state  statutes  de- 
claring void  any  contract  attempting  to  thus 
shorten  the  period  of  limitations  are  ineffec- 
tual. Inasmuch  as  all  such  state  laws  are  su- 
perseded by  the  federal  law,  in  so  far  as 
they  pertain  to  or  affect  Interstate  ship- 
ments. Following  Adams  Express  Co.  v. 
Cronlnger,  supra,  it  is  held  that  "the  liabili- 
ty imposed  by  the  statute  Is  the  liability  Im- 
posed by  the  common  law  upon  a  •common 
carrier,  and  may  be  limited  or  qualified  by 
special  contract  with  the  shipper,  provided 
the  limitation  or  qualification  be  Just  and 
reasonable,  and  does  not  exempt  from  ,lofis 
or  responsibility  due  to  negligence."  And 
sucb  a  stipulation  was  held  to  be  Just  and 
reasonable,  and  not  within  the  exemption 
forbidden. 

With  this  ruling  before  us,  which  is  con- 
trolling authority  where  the  sliipment  is  in- 
terstate, the  clause  in  question  in  the  bill  of 
lading  here  involved  must  be  held  to  be  a 
valid  limitation  upon  the  carrier's  common- 
law  liability.  It  provides  that  all  claims 
must  be  made  in  writing  within  four  months 
after  delivery  of  the  property,  or,  in  case  of 
failure  to  make  delivery,  then  wlthla  four 
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montha  after  a  reasonable  time  for  dellrery 
has  elapsed.  If,  by  a  stipalatlon  in  tbe  bill 
of  lading,  the  time  for  bringing  salt  may  be 
limited  to  90  days,  it  mast  follow  that  a  pro- 
vision ia  valid  which  requires  written  notice 
of  the  claim  to  be  given  within  four  months, 
and  that  a  failure  to  comply  therewith  Is 
fatal  to  a  recovery. 

No  notice  was  given  defendant  of  plain- 
tiff's claim  until  about  4  months  and  11  days 
after  the  delivery  of  tbe  box  to  the  consignee 
named  in  the  bill  of  lading.  Plaintiff  there- 
fore cannot  maintain  this  action,  unless  it  be, 
as  ia  contended- by  plaintiff,  that  the  period 
of  4  months  in  question  did  not  begin  to  run 
from  the  day  that  the  box  was  delivered  to 
tbe  consignee,  for  the  reason  that  the  par- 
ticular goods  for  tbe  loss  of  which  plaintiff 
prosecutes  the  suit  were  not,  it  Is  claimed, 
contained  In  the  box  when  delivered,  and 
that  hence  there  was  no  "delivery  of  the 
property,"  within  the  meaning  of  this  clause 
of  the  bill  of  lading,  by  reason  of  which  the 
four-month  period  would  begin  to  run  only 
"after  a  reasonable  time  for  delivery  has 
elapsed." 

We  must  rule  this  point  against  tbe  re- 
spondent; for  this  provision  In  tbe  contract 
of  affreightment  must  be  construed,  and  ap- 
plied to  the  state  of  facts  disclosed  by  the 
evidence,  with  regard  to  the  manifest  pnr- 
pose  and  Intent  of  the  language  employed. 
It  is  clear  that  it  is  Intended  that  the  peri- 
od of  four  months  shall  begin  to  run,  either 
from  the  time  such  delivery  is  made  as  gives 
the  shipper,  or  tbe  consignee,  actual  notice 
of  the  loss  or  damage,  or,  in  case  of  a  total 
failure  to  deliver,  then  after  a  reasonable 
time  for  delivery  has  elapsed.  In  the  in- 
stant case  all  of  the  goods  were  paclied  in 
one  box,  which  the  carrier  imdertook  to 
transport,  and  which  It  did  deliver  to  the 
consignee.  The  latter,  on  the  very  day  on 
which  he  received  the  box,  telephoned  plain- 
tiff, advising  him  that  some  of  tbe  goods 
were  missing;  and  the  witness  Lyon  prompt- 
ly wrote  plaintiff  in  regard  thereto,  accom- 
panying the  letter  with  a  list  of  tbe  missing 
articles.  There  la  no  pretense  that  plaintiff 
was  not  thus  fully  and  promptly  advised  of 
the  alleged  loss.  The  box  Itself  was  deliver- 
ed in  apparently  good  order;  its  appearance' 
not  Indicating  that  it  had  been  opened  or  its 
contents  disturbed.  >  Certainly,  under  such 
circumstances,  it  could  not  be  held  that  the 
tour-month  period  did  not  begin  to  run  until 
the  articles  alleged  to  have  been  missing 
from  the  box  were  delivered,  or  until  a  rea- 
sonable time  for  delivering  them  bad  elaps- 
ed. Obviously  the  very  purpose  of  the  notice, 
in  such  a  case,  is  that  the  carrier  may  be  ad- 
vised that  some  of  the  goods  are  missing, 
and  to  enable  it  to  make  a  timely  investiga- 
tion of  tbe  claim,  and  trace,  if  possible,  tbe 
missing  articles. 

Bespondent's  contention  is  that  the  clause 


in  question  in  the  bill  of  lading,  requiring 
written  notice  to  the  carrier  within  four 
months  "after  delivery  of  the  property," 
means  after  the  delivery  of  the  portion  of 
the  shipment  which  it  is  alleged  was  lost, 
and  for  the  value  of  which  a  recovery  is 
sought  But  under  tbe  facts  of  this  case,  to 
give  such  construction  to  the  language  thus 
used  would  be  to  lose  sight  of  the  very  ob- 
ject and  purpose  of  requiring  such  notice  to 
be  given.  Whatever  couatruction  might  be 
placed  upon  the  language  in  question  under 
a  different  state  of  facts,  we  think  it  clear 
that  where,  as  In  this  case,  the  box  which 
was  supposed  to  contain  all  of  tbe  goods 
shipped  was  delivered,  and  tbe  claim  is  that 
a  part  of  the  contents  thereof  were  lost,  such 
delivery  of  the  box  containing  a  portion  of 
the  goods  is  a  "delivery  of  the  property," 
within  the  meaning  of  the  clause  in  the  blU 
of  lading.  Ui)on  such  delivery  being  made, 
certainly  tbe  consignee  is  at  once  enabled  to 
determine  the  extent  of  tbe  loss  or  damage, 
and  it  would  be  altogether  unreasonable  to 
suppose  that  he,  or  tbe  shipper,  when  advis- 
ed of  the  loss,  would  delay  in  notifying  the 
carrier  in  expectation  of  the  delivery  of  the 
missing  articles. 

In  the  case  before  us  It  appears  that  plain- 
tiff's failure  to  give  notice  in  writing  to  the 
defendant  of  his  claim  came  about  through 
inadvertence  on  bis  part;  he  having  filed  bis 
claim  against  another  carrier  over  whose 
railway  tbe  box  had  been  resblpped  to  him 
from  Chelsea,  Okl.  This,  however.  Is  plain- 
tiff's misfortune,  as  we  cannot  take  into  con- 
sideration plaintiff's  mistake  In  the  premises 
in  disposing  of  this  question. 

For  the  reasons  given  above,  the  judgment 
of  tbe  circuit  court  must  be  reversed.  It  to 
so  ordered. 


REYNOLDS,    P.    X, 
concur. 


and   NORTONI,  J, 


READING  et  al.  ▼.  CHANDLER  et  aL 

(St  Louis  Court  of  Appeals.     Missouri.     June 

S,  1913.) 

CouKTS   (i   231*)— JuBisDicnoM— Matter  iw 
DisptniB— TrrLE  to  Real  Estate. 

An  action  for  the  vacation  of  a  private 
road  laid  out  by  tbe  county  court,  under  Rev. 
St  1909,  {  10447,  on  tbe  ground  that  it  has 
become  unnecessary  by  tbe  establishment  of  k 
public  road  furnishing  convenient  access.  In 
volves  title  to  real  estate,  and  is  not  within  the 
appellate  jurisdiction  of  the  Court  of  Appeals, 
and  it  will  transfer  the  case  to  the  Supreme 
Court 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  §§  487,  491,  644,  646-648,  650,  652-659, 
061 ;    Dec  Dig.  S  231.*] 

Appeal  from  Circuit  Court,  Pike  County; 
B.   H.  Dyer,  Judge. 

Application  by  Lois  Reading  and  others 
against  Daniel  O.  Chandler  and  others  for 
the  vacation  of  a   private  road.     From  a 
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Judgment  denying  relief,  the  applicants  ap- 
peal.   Cause  transferred  to  Supreme  Court. 

Pearson  &  Pearson,  of  Louisiana,  Mo.,  for 
appellants.  Hostetter  &  Haley,  of  Bowling 
(Jreen,  for  respondents. 

REYNOLDS,  P.  J.  '  This  Is  an  action 
brought  by  appellants  here  under  the  provi- 
sions of  sections  10457  and  10158,  Revised 
Statutes  1909,  for  the  vacation  of  a  private 
road,  "a  road  of  necessity,"  as  It  Is  called, 
brought  by  appellants  as  owners  of  the  land 
through  which  that  road  had  been  regularly 
laid  out  by  the  county  court  of  Pike  County, 
under  the  provisions  of  section  10447,  Re- 
vised Statutes  1909,  the  grounds  alleged  for 
vacating  the  private  road  being  that  it  had 
become  unnecessary  by  the  establishment  of 
a  public  road  about  a  quarter  of  a  mile  north 
of  It  which  gave  respondents  here  convenient 
access  to  another  public  road.  Respondents 
resisted  the  application  to  vacate.  The  trial 
court  found  against  the  applicants  and  re- 
fused to  vacate  the  private  road,  from  wlilch 
action  of  the  county  court  the  applicants  or 
petitioners  appealed  to  the  circuit  court, 
where  on  a  trial,  the  applicants  again  being 
denied  the  relief  which  they  sought,  that  is 
the  circuit  court  refusing  to  vacate  the  pri- 
vate road,  the  applicants  duly  perfected  their 
appeal  to  this  court 

The  cause  was  argued  and  submitted  to  us 
by  counsel  and  elaborate  briefs  filed  In  sup- 
port of  their  respective  positions,  but  no  sug- 
gestion made  by  them  of  our  lack  of  Juris- 
diction over  the  appeal. 

After  the  submission  of  the  cause,  our 
court,  having  Its  attention  called  In  another 
case  than  the  one  at  bar,  to  the  case  of 
State  ex  rel.  St  Louis,  Kansas  City  &  Colo- 
rado R.  R.  Co.  V.  Rombauer  et  al.,  Judges, 
124  Mo.  698,  28  S.  W.  75,  and  to  the  case 
of  Wells  V.  Harris,  137  Mo.  612,  38  S.  W. 
1101,  the  latter  case  referred  to  approvingly 
In  City  of  Tarklo  v.  Clark,  186  Mo.  285,  loc. 
dt  294,  86  S.  W.  329,  which  latter  case  is 
also  cited  approvingly  In  Padgett  v.  Smith, 
206  Mo.  303,  loc.  dt  313,  103  S.  W.  943,  has 
taken  up  the  matter  of  our  Jurisdiction,  sua 
sponte,  as  has  been  said  in  Padgett  v.  Smith, 
as  also  In  many  other  cases  it  may  do,  as 
"questions  of  Jurisdiction  assert  themselves 
at  any  stage  of  a  proceeding  and  In  any 
court,"  have  concluded,  on  the  authority  of 
the  above  cases  of  State  ex  rel.  v.  Rombauer 
and  Wells  v.  Harris,  that  this  case  la  one 
"involving  title  to  real  estate,"  and  not  with- 
in our  appellate  Jurisdiction. 

The  effort  of  the  appellants  Is  to  have  the 
easement  over  their  lands  charged  upon  those 
lands  by  the  establishment  of  the  private 
road  terminated,  and  to  free  their  lands 
from  the  burden  of  that  easement  As  an 
action  to  charge  the  lands  with  the  ease- 
ment created  by  the  establishment  of  a  pri- 
vate road  over  them.   Is  a  case  "Involving 


title  to  real  estate,"  as  beld  ta  the  Rom- 
bauer and  Wells  Cases,  supra.  It  would  seem 
that  an  action  In  which  it  la  sought  to  ter- 
minate that  easement  la  also  a  case  "In- 
volving title  to  real  estata" 

It  is  therefore  ordered  that  tUa  cause  and 
all  the  papers  herein  be  and  they  are  here- 
by transferred  to  the  Supreme  Court  for  Ita 
determination. 

NORTONI  and  ALLEN,  JJ.,  concur. 


A.  J.  POOR  GRAIN  CO.  v.  tTlASKE  GRAIN 
CO.  (FIRST  NAT.  BANK  OF  KNGLES- 

WOOD,  Interpleader). 

(Kansas  City  Court  of  Appeals.    Missouri. 

June  2,  1913.) 

1.  Cakriebs  (J  58*)  —  Bill  of  Ladino  — 
RiouTs  OF  TBANsnan  Against  Attach- 
ment. 

A  bank  which  has  advanced  money  to 
the  consignor  of  grain  and  taken  as  security 
a  draft  upon  the  consignee  with  bill  of  lad- 
ing attached  is  the  owner  of  the  grain,  and  it 
cannot  be  attached  in  a  suit  by  the  conaienee 
against  the  consignor,  who  was  indebted  to 
him  on  another  transaction,  especially  where 
the  consignee  admitted  the  bank's  right  when 
the  draft  was  presented  and  offered  to  com- 
promise, and  also  admitted  that  he  had  the 
grain  brought  into  the  city  for  the  purpose 
of  attaching  it 

[Ed.  Note. — ^For  other  cases,  see  Carriers, 
Cent  Dig.  f|  179-190;  Dec.  Dig.  I  58.*] 

2.  Cabbiebb  (J  58*)  —  Bili,  of  Lading  — 
Rights  or  Tbansfebkk  Against  Attach- 
ment— Knowxedok. 

The  fact  that  the  bank  knew  that  the 
grain  had  been  sold  to  the  consignee  does  not 
affect  its  right 

[Ed.  Note.— For  other  cases,  see  CJarriers, 
Cent  Dig.  {§  178-190;  Dec.  Dig.  |  68.*] 

3.  Attachment  (f  293*)— Intbbventioit— Is- 
sues —  CoMPBOMiBK  Between  Intsbvxnkb 
and  Debtob. 

In  attachment  where  an  interpleader 
claims  the  property,  a  compromise  between 
the  defendant  and  the  interpleader  cannot  be 
considered  in  favor  of  the  plaintiif,  unless 
specially  pleaded. 

[Ed.  Note. — For  other  cases,  see  Attachment 
Cent  Dig.  {{  1034-1047 ;  Dec.  Dig.  {  293.*] 

4.  Attachment  (|  292*)  —  Intebvention  — 

GOMPBOMiaB      WIWEBN      InTBBVBNEB      AND 

Debtor. 

Where  the  liability  of  an  attachment 
debtor  to  the  interpleader  for  the  property 
attached  was  not  included  in  a  settlement  of 
other  claims  between  them,  such  settlement 
is  DO  defense  to  the  intervention. 

[Ed.  Note.— For  other  cases,  see  Attachment 
Cent.  Dig.  K  1027-1033;   Dec.  Dig.  §  292.*] 

Error  to  Circuit  Court,  Jackson  Ckinnty; 
J.  L.  Lorle,  Special  Judge. 

Attachment  by  the  A.  J.  Poor  Grain  Com- 
pany against  the  Franke  Grain  Company,  in 
which  the  First  National  Bank  of  B}nglewood 
interpleaded.  Judgment  for  the  interpleader, 
and  plaintiff  brings  error.    Affirmed. 

Arthur  E.  Lybolt,  of  Kansas  City,  for 
plaintiff  in  error.  Ball  &  Ryland,  of  Kan- 
sas City,  for  defendant  in  error.. 
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ELLISON,  J.  Plaintiff,  In  an  action 
against  defendant  on  an  account,  had  the 
sheriff  attach  a  car  load  of  corn  in  the  pos- 
aesslon  of  the  Atchison,  Topeka  &  Santa  F6 
Railway  Company  as  a  carrier  of  freight. 
The  sheriff  afterwards  sold  the  com  for 
f425,  and  the  Interpleader  filed  an  Inter- 
plea,  claiming  the  money.  The  Judgment  in 
the  trial  court  was  for  the  Interpleader,  and 
plaintiff  appealed. 

[1]  It  appears  that  defendant  was  a  grain 
company  doing  business  in  and  near  Engle- 
wood,  Kan.,  by  purchasing  from  farmers  and 
shipping  and  selling  In  Kansas  City,  Mo.  It 
arranged  with  the  interpleader,  a  bank  at 
Bnglewood,  to  cash  checks  which  It  would 
give  for  purchases,  and  then  when  a  ship- 
ment of  grain  was  made  it  would  draw  a 
draft  on  the  colislgnee,  attach  It  to  the  bill 
of  lading  Issued  by  the  railway  carrier,  and 
indorse  it  to  the  interpleader,  who,  in  turn, 
would  indorse  it  to  its  correspondent  bank  in 
Kansas  City,  to  be  paid  by  the  consignee. 
But,  regardless  of  the  general  mode  of  trans- 
acting its  business,  the  defendant  in  the 
present  Instance  checked  against  the  grain, 
interpleader  honored  the  checks  and,  as  in- 
dorsee, received  the  draft  and  bill  of  iHdlng, 
which  it  indorsed  to  the  First  National  Bank 
of  Kansas  City,  Mo.  Defendant  had  sold  the 
grain  to  the  "Kansas  City  Grain  ft  Seed 
Company"  for  $415,  and  the  bill  of  lading 
with  draft  attached  for  that  sum  was  to  be 
taken  up  by  that  company  ;  but  payment  was 
refused.  Now  It  seems  that  the  Kansas  City 
Grain  &  Seed  Company  is  really  an  Individ- 
ual named  A.  J.  Poor,  and  that  he,  too,  is 
this  plaintiff,  calling  himself  "A  J.  Poor 
Grain  Company,"  and  that  in  some  former 
dealings  as  A.  J.  Poor  Grain  Company  he 
claims  defendant  owed  him  the  account  upon 
which  he  brought  this  attachment.  We  have 
no  concern  with  any  controversy  between 
him  and  defendant;  the  question  we  have  to 
consider  is  whether  the  interpleader  bank  at 
Englewood  became  the  owner  of  the  grain 
when  the  bill  of  lading  was  indorsed  over 
to  it 

[2]  Answering  this  question,  we  find  noth- 
ing in  the  evidence  to  justify  any  other  con- 
clusion than  tiiat  interpleader  is  the  owner. 
The  points  against  that  view  are  obscure  and 
not  easily  understood,  when  compared  with 
tne  evidence.  It  is  first  stated  that  Inter- 
pleader's officers  knew  the  grain  had  been 
sold  In  Kansas  City ;  but  they  also  knew  that 
It  had  not  been  delivered  when  they  took 
the  bill  of  lading  and  draft,  and  that  they 
had  a  right  to  refuse  delivery  until  the  draft 
was  paid.  There  Is  no  room  for  question  of 
good  faith  and  notice  to  them ;  It  was  an 
ordinary  commercial  transaction,  whereby 
shippers  and  their  assignees  are  made  safe  in 
the  payment  of  the  draft  drawn  against  the 
shipment. 

[3, 4]  Then  It  is  said  that  interpleader  be- 


gan suit  against  defendant  for  and  on  ac- 
count of  their  dealings,  including  the  sum 
and  item  for  which  it  now  interpleads,  which 
action  was  compromised  and  settled.  But  no 
such  defense  was  made  in  the  pleading,  and 
is  therefore  barred  of  consideration.  But/ 
aside  from  this,  the  evidence  showed  that 
the  subject  of  the  present  controversy  was 
not  included  in  the  settlement  of  the  other 
claim,  and  that  this  particular  claim  has 
never  been  i)aid  to  interpleader. 

The  point  as  to  there  being  no  evidence 
that  the  grain  was  ever  shipped  on  the  car- 
rier's cars  when  the  bill  of  lading  was  is- 
sued Is  without  merit  It  certainly  was  not 
shown  that  it  had  not  been  shipped.  On  the 
contrary,  we  think  every  inference  arising  on 
the  evidence  is  that  it  had  been. 

Neither  is  there  any  substance  in  the  point 
as  to  an  alleged  alteration  of  the  bill  of 
lading. 

In  addition  to  what  we  have  written.  It 
appears  that  plaintiff  admitted  the  inter- 
pleader's case  when  the  draft  was  presented, 
and  he  offered  to  pay  it  If  $100  would  be  de- 
ducted on  account  of  other  deals  with  defend- 
ant He  further  admitted  that  practically 
he  procured  the  car  to  be  brought  over  the 
state  line  Into  this  state  with  the  intent  and 
purpose  of  bringing  an  attachment  We  are 
not  putting  our  decision  on  these  grounds, 
but  finding  them  in  the  record  we  deem  them 
worthy  of  reiii'rk  as  throwing  some  light  on 
the  matter  of  Justice  between  the  parties. 

The  Judgment,  being  manifestly  for  the 
right  party,  is  affirmed.    All  concur. 


FRANKLIN  MOTOR  CAB  CO  v.  KAST. 

(Kansas  City  Court  of  Appeals.    Missouri. 

June  2,  1913.) 

Work  and  Labor  (|  9*)— Breach  of  Cox- 
tract — ^Remedies. 

Upon  breach  of  a  contract  the  plaintiff 
may  either  sue  for  the  breach  and  recover 
damages  or  he  may  abandon  the  contract  and 
recover  on  the  quantum  meruit;  hence,  where 
defendant  agreed  to  purchase  a  new  car  from 
plaintiffs,  if  they  would  sell  his  old  car,  but 
breached  his  contract,  plaintiffs  may  waive 
the  breach  and  sue  on  the  quantum  meruit 
for  the  reasonable  value  of  their  services  in 
effecting  a  sale. 

[Ed.  Note.— For  other  cases,  see  Work  and 
Labor,  Cent  Dig.  ||  23,  24;   Dec.  Dig.  {  9.*] 

Appeal  from  Circuit  Court  Jackson  Coun- 
ty; T.  J.  Seehorn,  Judge. 

Action  by  the  Franklin  Motor  Car  Com- 
pany against  Fred  J.  Kast  From  a  Judg- 
ment for  plaintiff,  had  in  the  circuit  court  on 
appeal  from  a  Justice  court  defendant  ap- 
peals.   Affirmed. 

Wm.  B.  Yoder  and  Halbert  H.  McCluer, 
both  of  Kansas  City,  for  appellant.  Percy 
C.  Field,  of  Kansas  City,  for  respondent 

ELLISON,  J.  Plaintiff's  action  was  begun 
before  a  Jnstice  of  the  peace  by  filing  the  fol- 
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lowing  account:  "To  commission  on  sale  of 
model  H.  D.  Maxwell  automobile  to  G.  L. 
Eggert,  sale  made  about  November  16,  1909, 
$90."  On  appeal  to  the  drcuit  court,  plain- 
tiff had  Judgment 

I  The  evidence  showed  that  defendant  was 
the  owner  of  an  automobile  and  wanted  to 
buy  a  new  one  If  he  could  sell  the  one  be  had. 
Plaintiff  was  a  dealer  In  automobiles,  and  de- 
fendant made  a  verbal  contract  with  him 
whereby  be  (defendant)  agreed  that  if  plain- 
tiff would  sell  the  old  machine  defendant 
would  buy  a  new  machine  of  blm.  Plaintiff,  in 
carrying  out  this  contract,  thereafter  sold  the 
old  machine,  but  defendant  failed  to  abide 
by  his  part  of  the  contract  by  refusing  to 
buy  a  new  machine  of  plaintiff.  The  sole 
defense  is  that  plaintiff's  action  should  have 
been  for  damages  by  reason  of  defendant  re- 
fusing to  carry  out  his  contract  Or,  if  the 
action  be  on  a  quantum  meruit  the  contract 
consideration  would  limit  the  amount  of  re- 
covery. 

But  in  this  case  it  will  be  observed  that 
defendant,  after  part  performance  by  plain- 
tiff, abandoned  the  contract  by  refusing  to 
allow  him  to  complete  it  by  selling  him  a  car. 
In  such  case  plaintiff  has  two  remedies:  He 
may  sue  for  the  breach  and  recover  damages, 
or  he  may  himself  abandon  the  contract  and 
recover  on  indebitatus  assumpsit  the  reason- 
able value  of  his  service.  McCuUough  v. 
Baker,  47  Mo.  401.  If  a  party  plaintiff  under 
special  contract  has  performed  service  for 
another  which  has  been  received  and  is  of 
value  to  the  latter,  and  the  plaintiff  has  fail- 
ed to  fully  comply  with  the  contract  yet  he 
may  recover  on  quantum  meruit  not  to  ex- 
ceed the  contract  price  and  less  any  damage 
for  his  failure.  Yeats  v.  Ballentlne,  56  Mo. 
630.  "But  one  may  have  the  remedy  quan- 
tum meruit  when  his  adversary,  and  not  he, 
prevents  full  performance  of  a  contract  and 
is  therefore  in  fault  If  a  party  is  prevented 
from  completing  his  part  of  an  agreement  by 
the  obligee,  he  may,  if  he  chooses,  treat  the 
contract  as  abandoned  and  sue  for  what  he 
had  done  already  towards  performance,  in- 
stead of  seeking  damages  on  the  contract  for 
breach."  Groode,  J.,  in  Oann  v.  Sector,  etc.. 
Ill  Mo.  App.  164,  182,  85  S.  W.  994,  998. 
Where  one  party  to  the  contract  prevents 
performance  by  the  other,  the  latter  may  sue 
in  quantum  meruit;  and  in  sncb  case  the 
amount  of  his  recovery  is  not  limited  to  the 
compensation  named  in  the  contract  Mer- 
rill V.  Ithaca  &  Oswego  By.,  16  Wend.  (N. 
¥.)  586,  30  Am.  Dec.  130.  The  party  not  at 
fault  may  treat  the  contract  as  abandoned 
and  sue  on  common  counts,  in  which  case  be 
will  not  be  confined  in  his  recovery  to  the 
contract  price.  Clark  v.  Mayor  of  New  York, 
4  Comst  (4  N.  Y.)  338,  63  Am.  Dec  379; 
Chamberlln  v.  Scott  33  Vt  80.  These  eases 
are  cited  and  relied  upon  by  the  Supreme 
Court  in  McCullough  v.  Baker,  supra.     We 


think  authorities  cited  by  defendant  not  ap- 
plicable to  the  case-made,  and  that  the  trial 
court's  view  was  correct 
The  judgment  is  affirmed.   All  concur. 


GEE  T.  LEAVER. 

(Kansas  City  Court  of  Appeals.    HissooiL 

May  19,  1913.     Rehearing  Denied 

June  16,  1913.) 

Intebplzadeb  (§  11*)— Right  to  Intebplead 

— INDIFFKHENCX    OT    FeBSOR   IN    POSSBSSIOIT 

OP  FuNn. 

Plaintiff  was  granted  certain  land  by  war- 
ranty deed  of  his  mother  in  Augnst  1911,  which 
he  thereafter  conveyed  to  one  E.,  and  defend- 
ant to  whom  he  had  given  the  deed  for  delivery, 
received  the  balance  of  the  purchase  money, 
and  thereafter  became  the  executrix  of  the  will 
of  plaintiff's  mother  executed  September,  1910, 
devising  to  him  the  same  land,  subject  to  the 
payment  of  certain  bequests,  the  claimants  of 
which  were  insisting  on  payment  from  the  fund 
in  his  hand.  Held,  in  plaintitTs  action  to  re- 
cover the  purchase  money  in  the  hands  of  de- 
fendant that  defendant  was  entitled  to  inter- 
plead and  pay  the  money  into  conrt  since  she 
was  entirely  indifferent  between  the  complain- 
ants, and  had  not  lent  herself  in  any  way  to 
further  the  claim  of  any  party  to  the  fund  in 
controversy.    . 

[Ed.  Note. — For  other  cases,  see  Interpleader, 
Cent  Dig.  H  13-34;    Dec.  IMg.  i  11.*] 

Appeal  from  <3ircuit  (3ourt  livingston 
County;   Arch.  B.  Davis,  Judge. 

Action  by  George  Gee  against  Kathrlna 
Leaver,  who  asked  to  be  allowed  to  pay  the 
fund  into  court  and  that  other  claimants 
interplead.  Finding  for  defendant  with  or- 
der that  she  pay  the  money  into  court  and 
plaintiff  appeals.    Affirmed. 

Oscar  L.  Smith,  of  GhtlUcothe,  for  appel- 
lant John  L.  Scfamita,  of  Caiiliicothe,  for 
respondent 

ELLISON,  J.  This  action  was  brought  to 
recover  |4,400.67  from  defendant  as  money 
in  her  hands  arising  from  the  sale  of  lands 
alleged  to  belong  to  plaintiff.  Defendant's 
answer  was  an  admission  of  funds  In  her 
hands,  but  set  up  that  other  parties  were 
claiming  -it  that  she  had  no  individual  in- 
terest in  the  matter,  but  was  subject  to  be 
harassed  by  the  other  claimants  and  to  be- 
come liable  to  them.  She  prayed  that  she 
be  allowed  to  pay  the  money  in  her  hands 
into  court  and  that  plaintiff  and  the  other 
claimants  be  required  to  interplead  therefor, 
and  that  she  be  discharged.  The  trial  court 
found  for  the  defendant  and  ordered  her  to 
pay  the  money  into  court  and  plaintiff  has 
brought  the  case  here. 

It  appears  plaintiff's  mother,  Esther  Gee, 
owned  a  tract  of  land  in  Livingston  county. 
Mo.,  which  she  deeded  to  plaintiff  by  war- 
ranty deed  on  the  10th  of  August  1911; 
that  shortly  thereafter,  on  the  22d  of  Au- 
gust 1911,  plaintiff  conveyed  the  land  to 
one  Eckelberry,  and  placed  the  deed  in  de- 
fendant's hands   to   deliver   to   Eckelberry, 


•For  otlMT  <»■••  M*  Sam*  topie  and  notion  NUUBSR  In  Dm.  Die.  *  Am.  Dig.  Key-No.  Sertas  *  Rap'r  Indaxw 


Digitized  by 


Google 


Mo.) 


STATE  V.  TRITCH 


84a 


and  recdre  the  balance  of  the  purchase 
money  due  from  him,  and  that  she  delivered 
the  deed  and  received  from  Eckelberry  the 
balance  of  the  purchase  money,  which  she 
had  in  her  possession  when  she  filed  her  an- 
swer. But  It  appears  that  Esther  Oee  made 
a  will  on  the  10th  of  September,  1910,  in 
which  she  devised  to  plaintiff  the  land  in 
question  which  she  afterwards  deeded  to  him 
as  above  stated.  By  the  terms  of  the  will 
this  devise  was  made  subject  to  the  payment 
of  $500  each  to  six  grandchildren,  children  of 
a  deceased  daughter,  and  $5  each  to  two 
grandsons.  Defendant  was  named  in  this 
will  as  executrix,  and  she  was  duly  given 
letters  by  the  probate  court. 

These  grandchildren  claim  that  the  deed 
from  their  grandmother  to  the  plalntlfl  was 
not  to  convey  him  the  title  as  his  own,  but 
that  he  might  be  enabled  to  make  a  proper 
conveyance  to  whoever  might  become  a  par- 
chaser,  and  that  the  equitable  title  remained 
in  their  grandmother,  and  that  upon  a  sale 
by  plaintiff  the  purchase  money  was  to  be 
turned  over  to  the  grandmother.  The  grand- 
children further  claim  that,  as  plaintiff  was 
only  a  trustee  for  their  grandmother,  the 
sums  of  money  bequeathed  to  them  in  the 
will  should  be  paid  to  them  out  of  the  fund 
thus  in  defendant's  hands,  while  plaintiff, 
as  stated  in  his  petition,  claims  the  entire 
fund  unencumbered  by  a  trust  or  charge. 
Defendant  insists  that,  while  she  disclaims 
any  personal  interest  in  the  controversy,  yet 
if  the  deed  to  plaintiff  from  his  mother  was 
for  the  purposes  we  have  stated  she,  as  exec- 
ntrlz,  ought  to  have  possession  of  it  in  that 
character  and  distribute  it  according  to  law; 
that  is,  to  whoever  it  may  be  determined  la 
legally  entitled  to  It 

The  only  question  presented  is  whether  the 
trial  court  was  right  in  holding  that  defend- 
ant had  shown  a  right  to  have  plaintiff 
and  the  other  claimants  Interplead  for  the 
money  thus  claimed  by  them.  We  recognize 
the  law  as  stated  by  us  in  Swain  v.  Bartlett, 
82  Mo.  App.  642,  that,  in  order  to  entitle  one 
to  maintain  a  bill  of  Interpleader,  he  must 
be  entirely  indifferent  between  the  conflicting 
Interests,  and  "must  not  have  lent  himself  In 
any  way  to  further  the  claim  of  either  party 
to  the  fund  in  controversy,"  and  such  seems 
to  be  defendant's  position. 

Defendant  did  not  voluntarily  become  the 
agent  of  plaintiff — her  understanding  was 
that  he  was  a  mere  trustee  for  the  convey- 
ance of  the  title.  We  do  not  understand 
how  this  case  is  to  be  distinguished  in  princi- 
ple from  Roselle  v.  Farmers'  Bank,  119  Mo. 
84,  24  8.  W.  744.  There  a  draft  In  Roselle's 
name  was  deposited  by  him  in  the  bank,  and 
by  it  collected,  and  it  afterwards  refused  to 
pay  him  the  money.  He  brought  suit  end 
the  bank's  answer  admitted  these  facts,  but 
set  up  that  while  he  was  the  apparent  owner 
of  all  the   money   he  was  in  reality  only 


rightly  entitled  to  a  part,  and  that  the  other 
parts  (one-seventh  each)  were  claimed  by 
other  parties.  It  was  held  that  the  bank 
was  entitled  to  be  relieved  of  the  responsi- 
bility of  paying  out  the  money  to  the  proper 
parties,  that,  in  effect,  the  bank  was  a  mere 
stakeholder  of  the  fund.  The  court  re- 
marked that  with  the  rights  of  the  respective 
claimants  It  had  nothing  to  do.  And  so  we 
say  in  this  case  that  we  have  no  concern 
with  thje  merits  of  the  controversy  between 
the  claimants  and  make  no  intimation  as  to 
the  legal  right  That  is  a  matter  for  adjudi- 
cation when  the  issues  are  formulated  I>e- 
tween  them. 
The  Judgment  is  affirmed.    All  concur. 


STATE  V.  TRITCH. 

(St  Louis  Court  of  Appeals.    Missouri.    Jane 

3,   1913.      Rehearing    Denied   June 

17,  1913.) 

1.  Assault  and  Battebt  (|  67*)— Elements 

OF  Offense — Repellino  Assatilt. 

Rev.  St  1909,  {  44S4,  provides  that  any 
person  who  shall  assauU,  beat,  or  wound  an- 
other under  such  circumBtanceB  as  not  to 
constitute  any  other  offense  therein  defined 
shall  on  conviction  be  punished,  etc.  Beld, 
that  a  person  could  not  be  guilty  of  assault 
under  such  section  in  defending  himself 
against  an  attack  by  prosecutor,  so  long  as 
defendant  did  not  use  unreasonable  force  to 
repel  the  assault  and  he  was  being  still  press- 
ed by  PjTosecutor  at  the  time  be  delivered  the 
blow  alleged  to  constitute  the  assault 

[Ed.    Note.— For    other    cases,    see    Assault 
and  Battery,  Cent  Dig.  f$  96,  97;    Dea  Dig. 
i  67.*] 
2. -AssAtrLT  AND  Battert  (i  67*)— Elements 

OF  Offense— Evidence. 

Defendant,  who  was  a  smaller  and  yonng- 
er  man  than  prosecutor,  was  assailed  by  him 
while  defendant  was  in  the  lawful  discbarge 
of  his  duties  as  a  brakeman  on  a  passenger 
train.  A  fight  ensued  between  the  two,  and 
in  the  midst  of  it  defendant  struck  prosecutor 
a  blow  on  the  bead  with  his  lantern,  which 
was  the  only  weapon  he  had,  and  cut  a  gash 
in  prosecutor's  scalp.  Held,  that  the  mere 
fact  that  defendant's  blow  cut  into  prosecu- 
tor's scalp  did  not  show  that  defendant  used 
more  force  than  was  reasonable  to  defend 
himself  from  the  attack  and  that  the  facts  were 
insufficient  to  make   out   a  criminal  assault. 

[Ed.  Note. — For  other  cases,  see  Assault 
and  Battery,  Cent  Dig.  §§  96,  97;  Dec.  Dig. 
§  67.'] 

Norton!,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Montgomery 
County;    James  D.  Barnett,  Judge. 

Irwin  Tritch  was  convicted  of  assault  and 
battery,  and  he  appeals.  Reversed  and  re- 
manded. 

6.  Pitman  Smith,  H.  W.  Johnson,  and 
Nowlia  &  Hughes,  all  of  Montgomery  City, 
for  appellant  J.  V.  Ncbel  and  E.  P.  Rosen- 
berger,  both  of  Montgomery  City,  for  the 
State. 

REYNOLDS,  P.  J.  The  defendant  ap- 
pellant here,  was  proceeded  against  before  a 
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Justice  of  the  peace  on  Information  filed  by 
the  prosecuting  attorney  of  Montgomery  coun- 
ty ;  the  information  based  upon  an  affidavit 
by  Claude  R.  BalL  The  information  charg- 
es that  on  or  about  the  8th  of  July,  1810,  at, 
etc.,  the  defendant  "did  then  and  there  un- 
lawfully aud  willfully  assault,  strike,  beat, 
bmlse  and  wound  this  affiant  Claude  B.  Ball, 
by  then  and  there  striking,  wounding  and 
beating  the  said  Claude  R.  Ball  over  the 
head  with  a  lighted  lantern  which,  he  the 
said  Irwin  Trltch  in  his  hands  then  and 
there  bad  and  held;  against  the  peace  and 
dignity  of  the  state."  The  defendant  was 
convicted  and  fined,  and,  appealing  to  the  cir- 
cuit court,  on  a  trial  there  anew,  was  again 
convicted  and  fined  $1.00.  Filing  a  motion 
for  new  trial  as  well  as  one  in  arrest  and  ex- 
cepting to  these  motions  being  overruled,  the 
defendant  has  duly  perfected  his  appeal  to 
this  court 

As  is  our  duty  to  do  In  all  criminal  causes, 
we  have  read  the  abstract  of  the  record  here 
with  very  great  care.  There  was  some  con- 
flict in  the  testimony  but  merely  on  minor 
matters.  The  essential  facts  are  practically 
uncontradicted, — we  may  even  say  that  they 
are  conceded.  It  appears  that  on  the  night 
of  the  8th  of  July,  1910,  a  passenger  train 
of  the  Wabash  Railroad  Company  stopped  at 
the  station  at  Montgomery  City  to  let  oCT  and 
take  on  passengers.  There  were  quite  a 
number  of  people  gathered  at  the  station 
when  the  train  stopped  and  the  defendant, 
who  was  a  brakeman  on  the  train,  was 
standing  in  front  of  the  platform  of  one  of 
the  passenger  coaches  assisting  passengers  to 
alight  from  and  board  the  train.  After  Uie 
passengers  aboard  who  desired  to  alight  had 
done  so,  defendant  called  out  several  times, 
"All  aboardr  "Tickets!"  "Show  your  tick- 
ets!" It  is  in  evidence  that  under  the  rules 
of  the  railroad  company  passengers  boarding 
the  train  were  required  to  procure  tickets 
and  show  them  to  the  brakeman  or  person 
in  charge  before  entering  the  coaches  and 
that  a  notice  to  this  effect  was  posted  in  the 
station.  Mr.  Claude  B.  Ball  was  with  a  par- 
ty of  several  ladies  and  possibly  a  man  or 
two,  some  of  the  ladles  Intending  to  take  the 
train  for  Jonesburg.  Among  the  ladies  was 
an  old  lady  referred  to  in  the  testimony  as 
"Aunt  Til  Foreman,"  who  Mr.  Ball  was  es- 
corting to  the  train,  she  being  a  relative. 
When  Mr.  Ball  reached  the  platform  of  the 
car  with  this  old  lady  and  was  about  to  as- 
sist her  up  the  steps,  the  defendant  called 
out,  "Tickets!"  "Show  your  tickets,  please!" 
Mr.  Ball  said  that  the  old  lady  had  a  return 
ticket  to  Jonesburg.  One  of  the  party  called 
out  that  another  lady,  then  present,  had 
"Aunt  Til's"  ticket  The  defendant  again  re- 
peated, "Tickets,  please!"  "Show  your  tick- 
ets!" and  stretched  his  arm  across  the  front 
of  the  car  steps  or  platform,  taking  hold  of 
the  rail  The  old  lady  then  had  one  foot  on 
the  first  step,  attempting  to  get  on  the  plat- 


form, but  was  prevented  by  the  defendant 
from  reaching  the  platform,  he  asking  for  her 
ticket  Whereupon  Mr.  Ball  readied  over, 
took  hold  of  the  defendant  by  the  lapel  of 
his  coat  and  pulled  him  away  from  his  posi- 
tion in  front  of  the  car  platform,  doing  so,  as 
Mr.  Ball  admits,  with  enough  force  to  pull 
the  defendant  some  little  distance  from  the 
platform.  It  was  in  evidence  that  the  de- 
fendant was  thrown  against  a  bystander 
some  two  or  three  feet  away,  with  enough 
force  to  Jostle  the  bystander.  The  two  strug- 
gling men.  Ball  and  defendant,  were  in  the 
midst  of  a  crowd,  struggling  and  fighting.  In 
the  progress  of  this  fight,  the  brakeman,  who 
was  carrying  an  ordinary  railroad  lantern, 
according  to  Mr.  Ball,  struck  Mr.  Ball  over 
the  head  with  it  breaking  the  globe  of  the 
lantern  and  inflicting  a  severe  scalp  wound, 
a  wound  something  like  two  inches  long  and 
through  to  the  bone,  on  Mr.  Ball's  head.  Par- 
ties In  the  crowd  separated  the  combatants, 
Mr.  Ball  went  to  the  office  of  a  surgeon  and 
the  defendant,  boarding  his  train,  went  along 
with  it  The  version  of  defendant  is  that  he 
hit  at  Ball  with  his  fist  and  broke  the  glass 
of  his  lantern. 

This  is  a  very  brief  but  accurate  summa- 
ry of  the  essential  facts  in  the  case.  The 
case  was  submitted  to  the  Jury  on  instruc- 
tions, of  which  this  is  a  sample :  That  if  the 
Jury  found  from  the  evidence  that  the  pros- 
ecuting witness  G.  R.  Ball  first  assaulted  the 
defendant  and  that  such  assault  was  with- 
out provocation,  the  Jury  are  instructed  that 
the  defendant  had  a  right  to  resist  such  as- 
sault by  such  force  as  appeared  at  the  time 
to  defendant  to  be  necessary,  and  that  unless 
the  Jury  believed  from  the  evidence  that  the 
defendant,  in  resisting  the  assault  made  upon 
him  by  Claude  R.  Ball,  used  an  unreasonable 
and  Improper  amount  of  force  and  an  amount 
of  force  which  did  not  and  could  not  seem 
to  the  defendant  at  the  time  to  be  necessary 
or  required  on  the  part  of  defendant  in  re- 
sisting the  assault  made  upon  him,  the  Jury 
must  acquit  the  defendant  While  this  la  the 
substance  of  the  first  Instruction  given  at 
the  instance  of  the  state,  ttie  other  instruc- 
tions followed  the  same  theory  here  indi- 
cated. 

At  the  close  of  the  testimony  for  the  state 
and  again  at  the  close  of  all  the  testimony 
in  the  case,  defendant  interposed  demurrers 
to  the  evidence  which  were  overruled  and  ex- 
ception duly  saved. 

[1]  This  information  is  founded  upon  sec- 
tion 4484,  Revised  Statutes  1909;  is  an  in- 
formation for  a  common  assault  Section 
4484  provides:  "Any  person  who  shall  as- 
sault or  beat  or  wound  another,  under  such 
circumstances  as  not  to  constitute  any  other 
offense  herein  defined,  shall,  upon  conviction, 
be  punished  by  a  fine  not  exceeding  $100,  or 
imprisonment  In  the  county  Jail  not  exceed- 
ing six  months,  or  by  both  such  fine  and  im- 
prisonment" This  section  is  one  of  the  sec- 
tions in  chapter  36^  article  4,  which  article 
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relates 'to  offenses  against  the  Uves  and  per- 
sons of  Indiriduals. 

Our  court,  speaking  through  Judge  Lewis, 
In  State  t.  McDonald,  7  Mo.  App.  510,  has 
▼ery  clearly  defined  the  issue  which  must 
be  presented  and  determined  in  prosecutions 
under  this  law.  The  judgment  of  the  lower 
court  was  reversed  in  that  case  because, 
as  was  found  by  our  court,  the  learned  trial 
judge  who  had  heard  the  case,  had  correct- 
ly stated  the  general  principle  that  a  citizen 
deprived  of  his  rights  and  subjected  to  gross 
indignity  at  the  hands  of  an  employe  of 
the  company  on  whose  car  he  was  a  passen- 
ger, is  not  to  be  denied  redress  against  the 
employer  because  the  employ^  was  not  suf- 
ficiently observant  to  know  the  true  state 
of  the  case.  Says  Judge  Lewis,  however 
(loc.  dt.  611):  "The  learned  judge  who  heard 
this  cause  in  the  court  below  evidently  rec- 
ognized these  general  principles,  but  he 
erred  in  holding  them  applicable  to  a  crim- 
inal prosecution.  There  is  here  no  question 
of  indemnity  to  the  person  injured.  The 
only  question  is,  Has  the  defendant  commit- 
ted a  crime  against  the  peace  and  dignity 
of  the  State?"  By  way  of  iUustratlou,  Judge 
Lewis  says:  "A  person  passes  counterfeit 
money,  being  Ignorant  of  its  character  and 
honestly  believing  It  to  be'  genuine ;  the  one 
who  receives  It  may  recover  for  the  wrong 
done  him,  notwithstanding  the  innocent  mis- 
take of  the  i)asser.  And  yet  an  indictment 
against  the  passer  of  the  money  would  fail, 
because  he  was  guilty  of  no  criminal  intent 
In  the  case  before  us,  according  to  the  facts 
stated,  the  defendant  honestly  believed  that 
he  was  simply  discharging  his  duty  in  put- 
ting off  a  passenger  who  refused  to  pay  his 
fare,  and  therefore,  in  so  doing  he  commit- 
ted no  crime.  The  court  erred  in  giving 
instructions  in  support  of  a  contrary  view, 
and  in  refusing  instructions  prayed  for  by 
the  defendant,  which  were  in  harmony  with 
the  principles  herein  declared."  This  deci- 
sion states  a  common  and  well  understood 
principle  and  is  cited  In  State  v.  Obershaw, 
11  Mo.  App.  85,  loc.  dt  87.  In  this  latter 
case  it  is  said:  "There  are  many  cases  in 
which  a  man  may  be  held  liable  in  damages 
for  the  consequences  of  an  act  which  was 
never  forbidden  by  the  law.  An  error  in 
judgment  or  a  mistake  of  fact  may  make 
him  so  responsible,  even  though  he  never 
had  a  thought  of  doing  any  wrong.  But  In 
criminal  law,  even  a  homicide  may  be  ex- 
cusable, where  the  perpetrator  is  innocent  of 
any  wrongful  intent,  actual  or  implied." 

[2]  The  theory  of  the  instructions  given 
at  the  instance  of  the  state  is  not  supported 
by  the  facts  in  evidence.  This  is  a  criminal 
prosecution.  To  sustain  a  conviction  the 
state  is  bound  to  prove  all  the  t&cts  neces- 
sary to  constitute  the  offense.  While  the 
jury  were  Instructed  that  the  defendant  was 
only  juBtifled  in  using  reasonable  force  to 
repel  the  assault  made  upon  him  by  Bail, 
there  ia  an  entire  lack  of  evidence  on  which 


tiie  jury  could  find  that  tbe  force  used  was 
unreasonable.  It  does  not  appear  that  Ball 
had  desisted  in  his  attack — that  he  had  let 
go  of  defendant;  what  he  was  doing  at  the 
time  defendant  is  said  to  have  struck  him. 
According  to  Ball's  own  testimony  he  was 
grappUng  with,  had  hold  of,  defendant  when 
the  latter  struck  him.  One  may  repel  an 
assault  upon  him  by  a  beating  till  the  ag- 
gressor desists.  1  Bishop's  New  CMminal 
Law  (8th  Ed.)  ${  850,  851.  There  is  not  a 
word  of  testimony  from  wliich  the  jury  had 
a  right  to  conclude  that  the  force  used  by 
the  defendant  was  unnecessary.  There  are 
no  facts  from  which  a  criminal  intent  can 
be  drawn. 

The  defendant  was  in  the  lawful  discharge 
of  his  duty;  in  the  discharge  of  that  duty 
he  was  assaulted  by  Mr.  Ball,  without  cause 
or  provocation  of  any  kind  whatever.  A 
fight  ensued  between  the  two.  The  defend- 
ant had  no  deadly  weapons  in  Ills  posses- 
sion ;  so  far  as  the  testimony  shows,  was  un- 
armed, was  a  much  smaller  and  younger 
man  than  his  assailant,  weighing  about  136 
pounds  while  Mr.  Ball  weighed  195  pounds. 
In  the  midst  of  a  fight  brought  on  by  Mr. 
Ball  himself,  the  defendant  used  the  only 
weapon  be  had,  if  It  may  be  called  a  weapon, 
that  is  bis  lantern,  which  was  hanging  over 
his  arm,  and  struck  Mr.  Ball  over  the  head , 
with  it  As  to  whether  he  used  more  than 
reasonable  force  under  the  drcumstances  is 
not  In  evidence.  The  mere  fact  that  his 
blow  cut  into  the  scalp  does  not  prove  this. 
The  question  in  the  case — the  crucial  ques- 
tion in  the  case,  was  whether  the  defendant 
made  a  criminal  assault  upon  the  prosecut- 
ing witness.  There  is  not  a  particle  of  tes- 
timony tending  to  show  any  criminal  intent 
connected  with  the  matter— at  most,  it  was 
an  affray  to  which  both  were  parties,  not 
an  assault  within  the  purview  of  the  law. 
The  demurrers  to  the  evidence  should  have 
been  sustained. 

The  judgment  of  the  circuit  court  is  re- 
versed and  the  cause  remanded  Mrith  direc- 
tions, to  discbarge  the  defendant 

ALLEN,  J.,  concurs. 

NORTOXI,  J.  I  dissent  from  the  opinion 
of  the  court  for  the  reason,  as  I  view  the 
facts,  the  question  is  one  for  the  jury.  The 
issue  in  the  case  pertained  to  the  matter  as 
to  whether  or  not  more  force  than  was  nec- 
essary was  employed  in  repelling  the  as- 
sault of  the  prosecuting  witness.  Ball.  It 
appears  the  prosecuting  witness  commenced 
the  assault,  it  is  true;  but  In  so  doing  he 
employed  no  weapon,  and,  indeed,  only  laid 
his  hand  on  defendant,  by  taking  hold  of 
the  lapel  of  bis  coat  and  thrusting  him  out 
of  the  way.  Upon  this  appearing  as  it  does, 
it  is  obvious  the  defendant  w(s  justified  In 
exercising  force  against  the  assault  of  Ball. 
However  this  may  be,  the  case  proceeds  on 
the  theory  tltat  more  force  was  employed 
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than  was  necessary  In  repelling  tbls  assault 
It  Is  conceded  that  Ball  neither  revealed  nor 
used  a  weapon  on  defendant ;  but  It  appears 
defendant  employed  a  weapon — ^that  Is,  a 
railroad  lantern — ^In  pounding  him  over  the 
head.  That  he  used  considerable  force  in 
pounding  Ball's  head  with  a  heavy  railroad 
lantern  is  entirely  clear,  for  large  quantities 
of  blood  flowed  freely  from  the  wound  there- 
on, and  the  physician  who  attended  Ball  im- 
mediately thereafter  describes  a  deep  gash 
through  the  scalp  to  the  skull.  On  this  evi- 
dence I  entertain  no  doubt  whatever  that  the 
question  In  decision  was  one  for  the  Jury, 
and  that  It  may  not  be  declared  as  a  con- 
clusion of  law,  on  the  facts  stated,  that  this 
defendant  used  no  more  force  than  was  nec- 
essary. 


STATE,  on  Inf.  of  BLACK,  Pros.  Atty.,  ex  reL 

SCOTT  V.  GOOCH  et  aL, 

Town  Trustees. 

(St.  Louis  Court  of  Appeals.    Missonri.    June 

S,  1913.) 

MUNICIPAI,   CORPOBATIONS  (|   33*)— PBOCKED- 

IN08  FOB  iNcoEPOEATioN— Commons. 

Under  Rev.  St  1909,  {  8529,  providfaig 
that  if  a  majority  of  the  inhabitants  of  a  city 
or  town  desire  incorporation  tiiey  may  bring  a 
petition  setting  forth  the  metes  and  bounds 
of  ttieir  town  and  commons  and  pray  that 
they  be  incorporated  and  for  the  preserva- 
tion and  regulation  of  any  commons,  a  peti- 
tion for  the  incorporation  of  a  town  "under 
a  police  established  for  local  government  and 
for  the  preservation  and  regiilation  of  any 
commons  appertaining  to  the  territory  within 
such  boundary,"  and  describing  the  tract  by 
metes  and  bounds,  an  order  of  the  county 
court  incorporating  the  territory  as  a  town 
without  reference  to  description  of  any  com- 
mons was  void;  and  the  petition  of  the  relator 
seeking  to  prohibit  the  incorporation  was  not 
competent  evidence  that  there  were  no  com- 
mons within  the  bounds  of  the  town. 

[Ed.  Note.— For  other  cases,  see  Mnnidpal 
Corporations,  Cent  Dig.  {{  81-97;  Dec.   Dig. 

Appeal  from  Circuit  Court,  Montgomery 
County;  Jas.  D.  Bamett  Judge. 

Quo  warranto  by  the  State  of  Idlssouri,  on 
the  information  of  H.  C.  Black,  Prosecut- 
ing Attorney  for  Montgomery  County,  Mis- 
souri, at  the  relation  of  H.  B.  Scott,  against 
C.  O.  Gooch  and  others.  Trustees  of  the 
Town  of  Bellflower.  Preliminary  writ 
quashed  and  cause  dismissed,  and  the  Prose- 
cuting Attorney  and  the  relator  appeal.  Re- 
versed and  remanded,  with  direction  to 
award  a  peremptory  writ  without  prejudice 
to  the  renewal  of  a  petition  for  Incorpora- 
tion. 

H.  C.  Black  and  E.  P.  Rosenberger,  both 
of  Montgomery  City,  for  appellant  Wool- 
folk  &  Cannon,  of  Troy,  and  W.  B.  M.  Cook, 
of  Montgomery  City,  for  respondents. 

REYNOLDS,  P.  J.  This  Is  the  third  time 
that  the  question  of  the  proposed  Incorpora- 


tion of  the  town  of  Bellflower  has  been  be- 
fore the  appellate  courts.  In  State  ex  Inf. 
Rosenberger  v.  Town  of  Bellflower  et  aL, 
129  Mo.  App.  138,  108  S.  W.  117,  our  court 
held  that  inasmuch  as  it  was  proposed  to 
include  within  the  limits  of  the  new  town 
690  acres  of  land  used  exclusively  for  pas- 
tures and  it  was  sought  to  incorporate  1100 
acres  of  land  Into  the  village,  that  the  judg- 
ment of  the  county  court  was  void  as  tn 
excess  of  the  authority  of  that  court;  that 
the  county  court  had  no  Jurisdiction  to  in- 
clude within  the  boundaries  of  the  town  m 
large  a  tract  of  outlying  farm  land.  The 
matter  of  the  proposed  incorporation  thai 
came  before  the  Supreme  Court  In  State  ex 
rel.  Scott  ▼.  LIchte  et  aL,  Judges  of  the 
County  Court  of  Montgomery  County,  226 
Mo.  273,  128  S.  W.  468.  There  a  writ  of 
prohibition  was  sued  out  to  prohibit  the 
county  court  from  Including  within  the 
boundaries  of  the  proposed  town  an  area 
comprising  460  acres,  the  petition  for  Incor- 
poration proposing  to  include  that  area. 
This  Is  the  same  petition  as  In  the  Instant 
case.  On  hearing,  the  Supreme  Court  vacat- 
ed the  alternative  writ  and  dismissed  the 
proceeding,  holding  that  the  proposed  town, 
including,  as  It  did,  a  tract  of  460  acres, 
did  not  cover  an  undue  number  of  acres  and 
that  while  county  courts  are  not  given  au- 
thority to  Include  large  bodies  of  farm 
lands  within  the  limits  of  a  village,  where 
the  only  apparent  purpose  for  Including 
them  Is  to  increase  the  taxable  area,  on  the 
other  hand  they  are  not  limited  "strictly  to 
the  platted  land  and  commons,  but  may  In- 
clude a  reasonable  quantity  of  other  land 
when  It  Is  so  situated  that  It  appears  to  be 
designed  and  adapted  to  urban  purposes  and 
necessary  or  convenient  to  the  reasonable 
exercise  of  the  village  government;"  and 
that  whether  this  is  so  is  a  question  In  the 
first  Instance  for  the  determination  of  the 
county  court 

Then  came  this  present  action,  a  proceed- 
ing by  quo  warranto,  challenging  the  validity 
of  the  action  of  the  county  court  in  grant- 
ing Incorporation. 

Following  the  decision  of  the  Supreme 
Court  In  the  LIchte  Case,  supra,  the  county 
court  of  Montgomery  county  went  forward 
with  the  matter  under  the  same  petition  for 
Incorporation  which  had  been  before  the  Su- 
preme Court  in  the  LIchte  Case  and  entered 
up  a  Judgment  Incorporating  the  town  of 
Bellflower  as  a  village  with  an  area  of  460 
acres.  Following  this  action  of  the  county 
court  the  county  attorney,  at  the  relation  of 
one  N.  B.  Scott,  a  nonresident  owner  of 
lands  within  the  limits  of  the  proposed  town, 
brought  quo  warranto  against  the  town  and 
the  persons  named  as  members  of  Its  flrst 
board  of  trustees,  challenging  the  legality 
of  the  action  of  the  county  court  in  granting 
the  Incorporation.    The  action  was  dismissed 
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as  against  the  town  of  BelUower  and  proceM- 
ed  against  the  members  of  the  Board  of 
Trustees.  It  was  heard  before  the  circuit 
court,  the  preliminary  writ  which  had  been 
issued  was  quashed  and  the  cause  dismissed. 
From  this  action  the  Prosecuting  Attorney 
and  relator  duly  perfected  an  appeal  to  this 
court 

In  addition  to  a  challenge  of  the  action  of 
the  trial  court  in  the  admission  of  certain 
testimony,  which  in  the  view  we  take  of  the 
case  it  is  unnecessary  to  notice,  except  in- 
ddentally  as  to  one  matter  of  evidence,  to 
which  we  will  hereafter  refer,  the  decree 
of  Incorporation  is  challenged  because  it  was 
rendered  by  the  county  court  while  holding 
a  session  at  Montgomery  City,  the  proceed- 
ings having  been  Instituted  at  Danville  and 
it  being  claimed  that  the  cause  had  not  been 
transferred  from  Danville  to  Montgomery 
City  In  accordance  with  the  Act  of  February 
26,  1897  (Laws  1897,  p.  77),  providing  for 
holding  sessions  of  the  county  court  at  Mont- 
gomery City  as  well  as  at  DanvlUe;  second, 
because  the  petition  for  incorporation  failed 
to  state  facts  sufficient  to  give  the  county 
court  Jurisdiction,  in  that  it  failed  to  de- 
scribe any  "commons"  by  metes  or  bounds, 
acd  failed  to  allege,  as  an  excuse  for  the  ab- 
sence of  a  description  of  a  commons,  that 
there  were  no  commons;  third,  because  the 
territory  Incorporated  includes  an  excessive 
area  of  farming  and  pasture  lands. 

The  second  proposition  is  really  the  vital 
one  in  the  cas&  The  petitioners  in  the  peti- 
tions presented  to  the  county  court,  after 
setting  out  that  they  constituted  more  than 
two-thirds  of  the  taxable  inhabitants  living 
within  the  boundary  of  the  territory  there- 
inafter descilbed,  pray  to  be  incorporated 
"under  a  police  established  for  our  local  gov- 
ernment, and  for  the  preservation  and  regu- 
lation of  any  commons  appertaining  to  the 
territory  within  such  boundary,  known  as 
the  town  of  Bellflower  as  aforesaid,  and  that 
the  metes  and  bounds  of  said  territory  with- 
in which  said  taxable  inhabitants  reside, 
and  which  is  sought  to  be  incorporated  by 
this  proceeding,  are  as  follows,"  then  describe 
the  tract  by  metes  and  bounds  as  In  several 
sections  and  subdivisions  thereof,  all  lying 
and  being  in  Montgomery  County.  The  peti- 
tion concludes  with  a  prayer  that  the  ter- 
ritory included  within  the  above  described 
boundaries  shall  be  Incorporated  as  a  body 
politic  and  be  known  by  the  name  and  style 
of  the  town  of  Bellflower.  No  "commons" 
are  set  forth  by  "metes  and  bounds,"  nor 
mentioned,  save  as  above. 

As  before  stated,  after  the  termination  of 
the  proceedings  under  the  writ  of  prohibition 
In  the  Uchte  Case,  supra,  the  county  court 
of  Montgomery  County,  in  session  at  Dan- 
ville, again  took  up  the  cause  on  May  16, 
1910,  and  transferred  it  to  Montgomery  City, 
where  on  May  17th  It  entered  up  an  order, 
which,  after  reciting  that  the  matter  of  the 
petition  of  the  signers  which  bad  theretofore 


been  filed  in  the  office  of  the  county  derk  of 
the  county,  praying  that  the  town  of  Bell- 
flower  be  Incorporated  under  and  by  virtue 
of  the  provisions  of  article  6,  chapter  91,  of 
the  Revised  Statutes  of  Missouri  for  1899 
(now  article  6,  chapter  84,  Revised  Statutes 
1909),  and  now  coming  on  to  be  heard,  and 
it  appearing  by  the  petition  filed  that  "the 
following  metes  and  bounds  embracing  the 
town  of  Bellflower  sought  to  be  incorporated 
are  described  and  set  forth,  to  wit"  (Here 
follows  the  description  of  the  exterior  lines 
by  metes  and  bounds,  the  sections  and  parts 
of  sections  Included  being  as  in  the  petition.) 
The  order  then  proceeds:  "And  now  the 
above  cause  having  been  continued  from  May 
16th,  1910,  again  comes  on  to  be  beard  and 
all  parties  Interested  being  present  and  rep- 
resented by  their  attorneys  of  record;  and 
the  said  petition  being  by  the  court  fully 
heard  and  carefully  examined  upon  the  evi- 
dence adduced  and  the  court  being  satisfied 
from  said  hearing  and  examination  of  said 
petition  and  from  the  evidence  submitted 
that  two-thirds  of  the  taxable  inhabitants  of 
said  town  of  Bellflower,  In  the  metes  and 
bounds  hereinabove  described,  have  signed 
said  petition  and  that  the  prayer  of  said 
petitioners  Is  reasonable;  it  is  therefore 
ordered,  adjudged  and  decreed  by  the  court 
that  said  town  of  Bellflower  be  and  the  same 
Is  hereby  Incorporated  by  and  under  and 
within  the  above  described  metes  and  bounds 
and  that  the  Inhabitants  within  such  metes 
and  bounds  shall  be  henceforth  known  as  a 
body  politic  and  corporate  by  the  name  and 
style  of  'The  town  of  Bellflower.'  " 

Following  this  is  the  designation  and  ap- 
pointment of  respondents  as  trustees  of  the 
town,  to  hold  their  offices  until  the  general 
election  for  town  officers  to  be  held  on  the 
succeeding  flrst  Tuesday  in  April,  and  until 
their  successors  are  duly  elected  and  quali- 
fied. 

We  are  compelled  to  hold,  on  careful  con- 
sideration of  the  decision  of  our  Supreme 
Court  in  State,  on  the  Information  of  the 
Attorney  General,  v.  Woods,  233  Mo.  357,  135 
S.  W.  932,  and  on  the  authority  of  that  de- 
cision, that  the  order  of  the  county  court  in 
the  case  before  us,  is  void.  No  reference  to 
commons  is  in  the  order  nor  are  they  describ- 
ed by  metes  and  bounds  in  the  petitions. 
The  respondents  attempted  in  the  trial  of 
this  cause  In  the  circuit  court  to  overcome 
this  difficulty  by  introducing  evidence  tend- 
ing to  show  that  in  point  of  fact  there  were 
no  commons  within  the  boundaries.  They  at- 
tempted to  prove  that  by  the  introduction  of 
the  petition  which  was  filed  by  the  relator 
here,  Scott,  who  was  relator  in  the  lichte 
Case,  supra.  We  do  not  think  that  this  was 
comi)etent  proof  of  that  fact  Moreover  It 
will  be  observed  that  the  petition  In  the  case 
for  the  establishment  of  the  town,  in  so 
many  words,  does  set  out  that  the  petition- 
ers "pray  to  be  incorporated  under  a  poUce 
established  for  our  local  government,  and  for 
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the  preseTTation  and  regfniatlon  of  any  com- 
mons appertaining  to  the  territory  within 
such  boundary,  known  as  the  town  of  Bell- 
fiower  as  aforesaid."  This  would  seem  to  be 
concluslye  against  the  petitioners,  respond- 
ents here,  that  there  were  commons.  Waiv- 
ing that  however,  It  will  be  noticed  that  there 
is  an  entire  failure  In  the  petition  to  set 
forth  the  metes  and  bpnnds  of  any  commons 
or  to  describe  them  In  any  manner  whatever. 
In  the  order  Itself  there  Is  no  reference  what- 
ever to  any  commons  as  Included  within  the 
boundaries  of  the  town.  Nor  is  there  any 
statement  of  record  that  there  are  no  com- 
mons Included  within  the  boundaries.  As 
we  understand  the  decision  of  our  Supreme 
Court  in  the  Woods  Case,  supra,  the  omis- 
sion of  this  In  the  record  is  fatal  to  the  valid- 
ity of  the  order  as  in  direct  disregard  of  the 
provisions  of  section  8529,  Revised  Statutes 
1909.  It  was  on  a  like  omission  that  the  Su- 
preme Court  dwelt  at  great  length  in  the 
Woods  Case  and  held  the  Judgment  of  Incor- 
poration void.  Another  reason,  namely, 
fraud  in  the  procuring  of  the  order,  of  which 
there  is  no  suggestion  in  the  case  at  bar,  it 
is  true,  was  also  assigned,  but  the  Supreme 
Court  clearly  treated  the  "commons"  point  as 
a  vital  one  on  which  it  held  the  attempted  in- 
corporation invalid. 

In  this  view  of  the  case  we  do  not  consider 
It  necessary  to  determine  the  other  point  sug- 
gested, 'namely,  whether  the  hearing  of  the 
cause  had  been  lawfully  adjourned  from 
Danville  to  Montgomery  City,  at  which  place 
this  final  order  was  made;  that  is  whether 
the  order  had  been  made  at  a  valid  session 
of  the  court,  and  whether  too  much  land  was 
embraced  in  the  proposed  limits. 

Resting  our  decision  on  what  we  under- 
stand to  be  that  of  our  Supreme  Court  In  the 
Woods  Case,  supra,  the  Judgment  of  the  cir- 
cuit court  must  be  reversed  and  the  cause  re- 
manded with  directions  to  that  court  to 
award  a  peremptory  order  of  ouster  as  pray- 
ed for;  this  however,  without  prejudice  to 
a  renewal  of  petitions,  in  statutory  form, 
for  the  incorporation  of  the  same  territory 
into  the  proposed  town  or  village.  . 

NORTONI  and  ALLEN,  JJ.,  concur. 


BOOHER  V.  TRAINER 

(Kansas  City  Court  of  Appeals.     Missouri. 

June  2,  1913.     Rehearing  Denied 

June  16,  1913.) 

1.  EviDBNCE  Hi  77,  580*)— Weight— Testi- 
MOMT  or  Pabtt— Failube  to  CAI.L  Witness. 
The  failure  of  a  party  to  call  a  friendly 
witness  having  personal  knowledge  of  the 
facts  in  issue  raises  an  inference  tliat  the  tes- 
timony of  the  witness  would  be  detrimental 
to  the  party,  but  the  jury  indulging  that  in- 
ference may  still  believe  tlie  testimony  of  tlie 
party. 

TEd.  Note. — ^For  other  cases,  see  Evidence. 
Cent  Dig.  H  97,  2438;  Dec.  Dig.  ff  77.  689.*] 


2.  Appkal   and   Ebbob   (|   994*)— Tebdiof— 

COROLVSIVKNESe. 

The  jury  are  the  judges  of  the  credibility 
of  the  witnesses  and  the  weight  of  their  tes- 
timony, and  a  verdict  sustained  by  snlratantial 
evidence  will  not  be  disturbed  on  appieal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  LKg.  ||  3901-3906;  Dec  Dig.  f 
994.*] 

3.  IUpe  (I  66*) — Civn.  Ijabiutx— Actions 
—Evidence. 

In  an  action  for  assault  with  intent  to 
rape,  evidence  held  to  corroborate  the  testi- 
mony of  plaintilf,  so  that  the  case  was  for  the 
jury. 

[Ed.  Note.— For  other  cases,  see  Rape.  Cent 
Dig.  H  ^07-111;  Dec.  Dig.  |  66.*] 

4.  Tbiai.    (I   244*)— Instbuctionb— SlNOURO 
Out  Evidentiabt  Facts. 

An  instruction  in  an  action  for  assault 
with  intent  to  rape  alleged  to  have  been  com- 
mitted wliile  the  parties  were  riding  in  a  bug- 
gy, that,  if  while  plaintiff  was  riding  in  a  bug- 
gy with  defendant  he  took  hold  of  her  and 
against  her  will  laid  his  hands  on  her  in  a 
lustful  way  without  her  consent  and  against 
her  will,  the  verdict  must  be  for  plaintiff,  is 
not  objectionable  as  singling  out  and  empIiaJsix- 
ing  isolated  evidentiary  facts. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  fl  577-581;    Dec.  Dig.  {  244.*] 

Sf.  Rape  (|  65*)— Civil  Liabilitt— Assault 

with  Intent  to  Rape. 

The  gravamen  of  iin  action  for  assault 
with  intent  to  rape  Is  the  assault,  and  plain- 
tiff to  recover  need  not  prove  the  intent 
which  only  goes  to  the  question  of  damages, 
and  where  defendant  against  pilaintiirs  will 
and  consent,  subjected  her  to  violent  and  lust- 
ful physical  contact  he  was  guilty  of  assault 
and  batteiy  for  which  she  may  recover  dam- 
ages. 

[Ed.  Note. — For  other  cases,  see  Rape,  Cent 
Dig.  i  106;   Dec  Dig.  |  65.*] 

6.  Absaum  and  Battebt  (S  8*)— What  Oow- 
STircTES— Intent. 

Any  application  of  unlawful  force  to  an- 
other constitutes  an  assault  and  battery,  and 
the  intent  is  immaterial,  provided  the  act  is 
not  justified  or  excusable,  or  with  the  assent 
of  the  person  on  whom  the  act  is  committed, 
since  the  only  intent  required  is  the  intent  to 
do  the  unlawful  act. 

[Ed.  Note.— For  other  cases,  see  Assault  and 
Battery,  Cent  Dig.  {  2;   Dec.  Dig.  §  a* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  1,  pp.  539-540;   vol.  8,  p.  7682.] 

7.  Rape  (f  67*)— Civil  Liabilitt— Assault 
With  Intent  to  Rape— Damages. 

A  verdict  of  $1,000  compensatory  dam- 
ages and  |1,000  puiiitive  damages  for  assault 
on  a  female  20  years  old  with  intent  to  rape 
is  not  excessive. 

[Ed.  Note.— For  other  cases,  see  Rape,  Cent 
i)ig.  {  112;  Dec.  Dig.  f  67.*] 

Appeal  from  Circuit  Court,  Mercer  Coun- 
ty;  Geo.  W.  Wanamaker,  Judge. 

Action  by  Mattie  Booher  against  Russell 
Trainer.  From  a  Judgment  for  plalntift,  de- 
fendant api>eals.    Affirmed. 

Piatt  Hubbell  and  George  Hubbell,  both 
ot  Trenton,  for  appellant  Ben  P.  Kester- 
Bon,  L.  B.  Woods,  and  Orton  &  Orton,  all  of 
Princeton,  for  respondent 

JOHNSON,  J.  Defendant  appealed  from  a 
Judgment  for  $1,000  compensatory  and  $1,- 
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000  ponltlre  damages  recovered  by  plaintiff 
In  the  circuit  court  in  a  dvll  action  for  an 
assault  wltb  intent  to  commit  rape,  alleged 
to  have  been  committed  by  defendant  on 
the  night  of  July  4,  1912. 

The  parties  lived  on  adjoining  farms  In 
Mercer  county  10  or  12  miles  southwest  of 
Princeton,  the  county  seat,  and  each  was  20 
years  of  age.  Defendant  had  married  an  in- 
timate friend  of  plaintiff,  but  his  wife  had 
died  about  a  year  before  and  he  was  living 
with  his  fatber-ln-law.  Plaintiff  had  been 
living  with  her  father  and  mother,  with  the 
exception  of  brief  periods  spent  In  attending 
a  business  school  in  ChllUcothe  and  In  work- 
ing in  a  hotel  in  Memphis,  Mo.  -She  had 
returned  home  from  the  latter  place  about 
two  weeks  before  the  event  in  controversy, 
and,  in  company  with  an  elder  sister  and 
younger  brother,  drove  to  Princeton  in  a  bug- 
gy to  attend  a  Fourth  of  July  celebration. 
Defendant  also  attended,  and  during  the  fes- 
tivities met  plaintiff  and  offered  to  take  her 
home  in  his  buggy.  There  is  a  sharp  dispute 
in  the  evidence  over  the  Issue  of  which  one 
sought  the  companionship  of  the  other. 
Plaintiff  states  that  at  first  she  refused  de- 
fendant's Invitation,  but  changed  her  mind 
and  accepted  after  he  spoke  of  his  loneliness 
and  of  the  close  friendship  that  had  existed 
between  her  and  his  departed  wife.  On  the 
other  hand,  defendant  says  that  plaintiff  first 
sent  a  message  to  him  by  her  brother  to  the 
effect  that  she  wished  to  see  him  and  when 
they  met  asked  blm  to  take  her  home.  This 
issue,  in  common  with  other  Issues  of  fact, 
was  decided  by  the  Jury  adversely  to  de- 
fendant, and  for  present  purposes  we  shall 
regard  it  as  conclusively  settled  and  shall 
accept  as  proved  the  statement  of  plaintiff 
that  she  yielded  somewhat  reluctantly  to  the 
importunittes  of  defendant  that  he  be  al- 
lowed to  take  her  home. 

[1,  2]  We  do  not  agree  with  the  argument 
that  the  failure  of  plaintiff  to  call  her 
brother  as  a  witness  to  contradict  defendant 
would  warrant  us  in  rejecting  her  testimony 
on  this  issue  as  unworthy  of  belief.  We  rec- 
ognise the  rule  "that  the  failure  of  a  party 
to  call  a  friendly  witness  having  personal 
knowledge  of  the  fiacts  In  issue  raises  a 
presumption  or  Inference  that  the  witness' 
testimony  would  have  been  detrimental  to 
Mm,"  22  Am.  ft  Bng.  ESncy.  of  Law  (2d  Ed.) 
1261-  But  the  Jury  well  might  have  in- 
dulged that  Inference  and  still  believed  that 
plaintiff  told  the  truth  about  these  prelimi- 
nary incidents.  The  questions  of  the  credi- 
bility of  witnesses  and  of  the  weight  to  be 
given  their  testimony  are  Jury  questions,  and 
whenever  we  find,  as  we  do  here,  that  their 
solution  of  such  Issues  has  substantial  evi- 
dence behind  it,  we  do  not  Interfere. 

[>}  Plaintiff  states  that  she  and  defend- 
ant started   home  at  half  past  11  o'dock 
that  evening,  and  that  as  soon  as  they  were 
well  out  of  town  he  declared  his  purpose  to 
1B7S.W.-M 


have  carnal  knowledge  of  her  at  all  hasards 
and  regardless  of  her  desires.  A  physical 
struggle  then  ensued  between  them  that  con- 
tinued with  Intermissions  all  the  way  home. 
Plaintiff  successfully  resisted  these  on- 
slaughts, but  defendant  would  not  desist, 
and,  despite  her  pleadings  and  resistance, 
sought  in  every  way  and  used  his  strength 
to  the  utmost  in  persistent  efforts  to  over- 
come her.  We  shall  not  recite  the  disgusting 
details  of  the  evidence.  Suffice  It  to  say  that 
the  testimony  of  plaintiff  tends  to  show  that 
against  her  will  or  consent  defendant  used 
physical  violence  in  an  effort  to  force  her 
to  submit  to  him. 

Defendant  admits  that  he  manifested  a 
purpose  to  have  sexual  Intercourse,  but  only 
In  response  to  her  amatory  advances,  and 
that  he  desisted  on  being  told  she  was  un- 
welL  Plaintiff  does  not  Impress  us  favora- 
bly. She  speaks  too  knowingly  and  freely  of 
obscene  matters  in  obscene  terms  for  a 
modest  maiden,  and  in  all  likelihood  her  lack 
of  maidenly  decorum  led  defendant  to  be- 
lieve she  would  fall  an  easy  and  willing 
prey  to  his  unmastered  importunities.  Though 
coarse  and  unrefined,  the  evidence  shows 
that  she  Is  a  girl  of  good  character  and  repu- 
tation, and  we  think  defendant's  testimony, 
as  a  whole,  strongly  corroborates  her  state- 
ment that  against  her  will  he  resorted  to 
physical  violence  to  overcome  her  opposition 
to  his  purpose. 

Counsel  for  defendant  invoke  the  rule, 
frequently  applied  in  cases  of  this  nature, 
that,  where  the  evidence  of  plaintiff  is  op- 
posed to  the  conceded  physical  facts  of  the 
occurrence  and  to  the  common  and  natural 
manifestations  of  feminine  Instinct  and  im- 
pulses. It  will  be  disregarded  by  the  courts; 
but  we  hold  that  the  evidence  of  plaintiff 
will  successfully  withstand  the  test  of  that 
rule.  In  a  criminal  prosecution  for  rape,  it 
Is  said  by  the  Supreme  Court:  "If  the  de- 
fendant testifies  and  denies  the  rape,  and  the 
prosecutrix  stands  alone  unsupported  and 
uncorroborated,  there  is  no  such  equipoise  of 
oath  against  oath  as  will  overthrow  a  con- 
viction, and  the  prosecution  will  not  on  that 
account  fall  for  want  of  sufficient  evidence." 
State  V.  Marcks,  140  Mo.  656,  41  S.  W.  973, 
43  S.  W.  1095 ;  State  v.  Dusenberry,  112  Mo. 
277,  20  S.  W.  461;  State  v.  Devorss,  221  Mo. 
469,  120  S.  W.  76;  State  v.  Sechrlst,  226  Mo. 
574,  126  8.  W.  400. 

PlaintifTs  testimony  does  not  stand  alone 
and  uncorroborated.  As  we  have  said,  she  is 
aided  by  admissions  of  defendant,  notwith- 
standing his  ylgorous  denial  of  lustful  vio- 
lence. She  is  also  corroborated  by  the  testi- 
mony of  her  mother  and  sister.  Her  sister 
was  awake  when  she  returned  home  and 
heard  defendant's  parting  injunction  that 
she  'refrain  from  speaking  of  what  had  Just 
occurred.  When  plaintiff  entered  the  house, 
her  sister  observed  her  condition,  her  di- 
sheveled appearance  and  nervous  excitement. 
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and  heard  from  her  lips  the  story  of  the  as- 
Bault.  She  also  found  that  plaintiff's  cloth- 
ing had  been  torn  in  the  encounter  and  that 
she  had  bruises  on  her  person  and  marks  of 
where  she  had  been  stuck  by  defendant  with 
a  pin.  They  waited  until  next  morning  be- 
fore telling  their  mother  of  what  had  taken 
place;  but  when  they  told  her  she,  too,  ob- 
served these  various  marks  and  results  of 
physical  violence.  In  the  face  of  such  evi' 
dence  it  Is  useless  to  contend  that  plainttfTs 
evidence  has  insufficient  probative  value  to 
support  her  pleaded  cause  of  action.  Stress 
is  laid  on  the  facts  that  plaintiff  did  not  at- 
tempt to  escape  from  the  buggy  and  did  not 
raise  an  outcry  sufficient  to  alarm  the  farm- 
ers* living  near  the  road  and  to  attract  the 
attention  of  a  horseman  who  overtook  and 
passed  them.  Plaintiff  states  that  repeatedly 
defendant  attempted  to  force  her  to  leave 
the  buggy,  but  she  soon  discovered  that  she 
was  safer  there  than  she  would  have  been  in 
the  road.  She  states  that  she  did  scream, 
but  that  defendant  drove  furiously  past 
farm  houses,  which  were  infrequent  It  was 
past  midnight,  and  defendant,  against  her 
protest,  chose  a  lonely  road  instead  of  that 
usually  traveled,  and,  of  the  incident  of  the 
passing  horseman,  plaintiff  states  that  he 
galloped  by  at  a  time  when  she  was  almost 
overcome  by  exhaustion  and  was  being  held 
in  a  position  that  prevented  her  from  crying 
out 

The  cases  in  this  state  where  the  failure 
of  the  woman  to  cry  aloud  has  been  used  with 
telling  effect  against  her  are  instances  (e.  g.. 
Champagne  v.  Hamey,  189  Mo.  709,  88  S.  W. 
92)  where  she  has  submitted  in  silence  to 
sexual  intercourse  when  she  knew  that  an 
outcry  would  bring  immediate  assistance. 
In  the  present  case  there  was  no  ravishment 
Plaintiff  was  compelled  to  fight  to  save  her 
honor,  and  fought  successfully.  Her  torn 
clothes  and  wounded  body  show  that  it  was 
no  sham  battle,  and,  if  it  might  be  said  that 
she  could  have  obtained  relief  by  screaming 
and  crying.  It  was  for  the  Jury  to  say  wheth- 
er or  not  the  course  she  followed  was  con- 
sistent with  virtuous  motives  and  impulses. 
Linville  V.  Green,  125  Mo.  App.  289,  102  S. 
W.  67. 

We  find  no  inconsistency  in  the  evidence 
of  plaintiff  and  hold  that  it  does  no  violence 
to  physical  law  and  fact  The  court  did  not 
err  in  sending  the  case  to  the  jury. 

[4]  At  the  request  of  plaintiff  the  court 
Instructed  the  jury  that  if  they  believed 
"from  a  preiwnderance  of  the  evidence  that 
on  the  night  of  July  4,  1912,  while  the  plain- 
tiff was  riding  in  a  buggy  with  defendant,  he 
took  hold  of  plaintiff  and  against  her  will 
laid  his  hands  upon  her  in  a  lustful  way, 
without  her  consent  and  against  her  will, 
then  your  verdict  must  be  for  plaintiff." 
This  instruction  is  not  subject  to  the  crit- 
icism that  it  singles  out  and  emphasizes  cer- 
tain Isolated  evidentiary  facts. 


[5]  "The  gravamen  of  the  charge  is  the 
assault,  and  it  was  not  necessary  for  plain- 
tiff to  prove  the  Intent  with  which  the  as- 
sault was  made  in  order  to  recover,  alljiough 
intent  was  alleged  in  the  petition.  The  in- 
tent could  only  go  to  the  question  of  dam- 
ages." Lemmons  v.  Robertson,  164  Mo.  App. 
loc.  dt  89,  148  S.  W.  190 ;  Pierce  v.  Carpen- 
ter, 65  Mo.  App.  191 ;  Luttermann  v.  Homey, 
143  Iowa,  233,  121  N.  W.  1040. 

[6]  In  the  case  last  cited  it  is  said:  "Any 
application  of  unlawful  force  to  another  con- 
stitutes an  assault  and  battery.  Webb's  Pol- 
lock on  Torts,  247.  'Every  man  Is  the  sole 
custodian  of  his  own  physical  person.  No 
other  has  a  right  even  to  touch  it  unlicensed, 
and  another  wrongs  him  who  does  to  him 
any  physical  violence,  however  alight,'  and 
one  who  by  force  inflicts  on  the  body  of  an- 
other 'the  suffering  or  indignity  of  actual 
contact,  however  slight,  is  liable  to  the  other 
in  damages.'  Bishop  on  Noncontract  Law,  H 
189,  190.  The  intent  is  immaterial,  if  the 
act  is  not  justified  or  excusable,  or  with  the 
assent  of  the  person  upon  whom  the  act  is 
committed.  The  only  Intent  required  to  con- 
stitute an  assault  and  battery  is  the  intent 
to  do  the  unlawful  act  Vosburg  v.  Putney, 
80  Wis.  523,  50  N.  W.  403,  14  L.  R.  A.  226,  27 
Am.  St  Rep.  47.  The  allegation  of  an  as- 
sault carries  with  it  the  allegation  of  illegal- 
ity. United  States  v.  Lnnt,  1  Spr.  311,  Fed. 
Cas.  No.  15,643.  While  the  injury  must  be 
intentionally  Inflicted,  yet.  If  inflicted  by 
violence,  the  law  presumes  a  wrongful  In- 
tent, And  it  rests  with  the  person  inflicting 
the  injury  to  show  the  innocence  of  the  in- 
tent" 

The  intent  of  defendant  to  have  sexual 
intercourse  with  plaintiff  was  not  an  essen- 
tial element  of  the  assault  and  battery.  If 
against  her  will  and  consent  he  subjected 
her  to  violent  and  lustful  physical  contact, 
he  was  guilty  of  assault  and  battery  for 
which  she  may  recover  damages.  The  In- 
struction contains  the  necessary  ingredients 
of  her  pleaded  cause  of  action  and  was  prop- 
erly given. 

[7]  Other  rulings  of  the  court  on  Instruc- 
tions of  which  complaint  is  made  we  flnd 
were  proper,  and  we  see  no  ground  for  the 
contention  that  the  verdict  was  excessive. 

The  case  was  fairly  tried,  and  the  judg- 
ment is  affirmed.    All  concur. 


LATNE  V.  CHICAGO  &  A.  R.  CO. 

(St  Louis  Court  of  Appeals.     MissourL     June 
3,  1913.) 

1.  Oarbieeb  (5   303*)— DUTT  TO  Assist  Pas- 

BBNOEK    IN    ALIOHTINO. 

Where  a  carrier's  agents  and  serrtints  have 
notice  that  a  passenger's  physical  condition  is 
such  as  to  require  assistance  to  him  in  alig:ht- 
ing  from  the  car,  and  request  for  sncb  assist- 
ance is  made,  it  is  its  duty  to  render  such  as- 
sistance as  is  necessary  to  protect  him  from  in- 
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Jury,  though  lach  notice  was  received  after  he 
had  been  accepted  as  a  passenger. 

[Bd.    Note.— For    other    cases,    see    Carriers, 
Cent    Dig.    H   1216,    1218,    1224,    122tt-1232, 
1234-1240,  1243 ;    Dec  Dig.  I  303.  •] 
2.  Cabkiebs  (I  347*)— INJTJBY  TO  Passenger 

IN    AUOHTINQ — CONTBIBUTOBT  NKQLIGENCE 

— ^Evidence. 

Evidence  as  to  the  physical  condition,  poor 
eyesight,  etc,  of  a  passenger,  injured  in  alight- 
ing from  a  train,  assistance  requested  and 
promised  not  having  been  given,  and  as  to  at-, 
tending  circumstances,  including  the  fact  that 
it  was,  or  just  previously  had  t>een,  snowing, 
held  to  malte  a  case  for  the  jury  on  the  ques- 
tion of  contributory  negligence  in  getting  off 
on  the  wrong  side. 

[E!d.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  »  1346,  1350-1386,  1388-1397, 
1402 ;    Dec  Dig.  |  347.»] 

Appeal  from  Clrcoit  Court,  Audrain  Coun- 
ty;   James  S.  Barnett,  Judge. 

Action  by  Mary  Caroline  liayne  against  the 
Chicago  &  Alton  Railroad  Company.  Judg- 
ment for  plaintiff.  Defendant  appeals.  Af- 
firmed. 

Scarritt,  Scarrltt,  Jones  &  Miller,  of  Kan- 
sas City,  for  appellant  John  S.  Gatson,  of 
Vandalia,  and  Fry  &  Rodgers,  of  Mexico, 
Mo.,  for  respondent 

ALLEN,  J.  This  is  an  action  for  personal 
injuries  received  by  plaintiff,  respondent 
here,  in  alighting  from  a  passenger  train  of 
defendant  at  Bowling  Green,  Mo.  Plaintiff 
recovered,  and  defendant  prosecutes  the  ap- 
peal. 

Plaintiff  took  passage  at  Vandalia,  Mo.,  up- 
on an  east-bound  train  of  defendant  for  the 
purpose  of  being  transported  to  Bowling 
Green,  where  she  would  have  to  change  cars 
to  proceed  to  her  ultimate  destination,  which 
was  the  town  of  Frankfort  In  Pike  county. 
The  train  was  a  combination  freight  and  pas- 
senger train,  made  up  of  a  large  number  of 
freight  cars,  with  one  small  passenger  coach 
at  the  rear  thereof  used  as  a  caboose  and 
for  the  transportation  of  passengers.  Plain- 
tiff was  some  58  years  of  age,  her  eyesight 
poor,  and  was  apparently  not  active  In  get- 
ting about  She  traveled  unattended,  having 
with  her  a  large  heavy  valise  or  "telescope," 
having  been  assisted  by  her  daughter  in  get- 
ting on  the  train,  with  her  luggage,  at  Van- 
dalia. 

Plaintiff's  testimony  is  to  the  effect  that 
during  her  Journey  she  asked  the  conductor 
of  the  train  when  they  would  arrive  at  Bowl- 
ing Green,  requesting  him  to  assist  her  in 
alighting  from  the  car  with  her  valise  upon 
arriving  there,  telling  him  that  she  had  not 
traveled  much,  had  never  ridden  on  a  train 
of  that  character,  and  that  she  "couldn't  get 
around  very  good,  couldn't  see  very  good." 
She  testified  that  the  conductor  promised 
that  he  would  assist  her  in  leaving  the  car. 

The  evidence  shows  that  the  train  proceed- 
ed east  until  it  reached  a  station  called 
Booth,  about  a  mile  or  a  mile  and  a  half 


east  of  Bowling  Green.  TTpon  arriving  at 
this  point,  it  seems  that  a  west-bound  pas- 
senger train  was  nearly  due,  and  that  there 
was  not  suflBdent  time  to  proceed  with  the 
entire  train  to  Bowling  Green  before  it  pass- 
ed. For  this  reason  all  of  the  train  was 
placed  upon  a  siding  at  Booth,  except  four 
cars  and  the  passenger  coach  or  caboose,  and 
the  latter  were  taken  on  to  Bowling  Green 
before  the  arrival  of  the  west-bound  passen- 
ger train.  It  appears  that  there  were  two  or 
three  brakemen  on  the  train,  one  of  whom, 
called  the  flagrman,  ordinarily  rode  In  the 
coach  or  caboose.  It  seems  that  the  flagman 
remained  with  the  cars  left  at  Booth;  and 
in  going  from  this  point  to  Bowling  Green 
the  conductor  rode  on  the  front  of  the  engine, 
and  one  of  the  brakemen  stood  on  the  front 
platform  of  the  passenger  coach.  It  appears 
that  the  train  crew  had  certain  duties  to  vet- 
form  at  Bowling  Green ;  that  the  train  was 
somewhat  behind  time,  and  they  were  anx- 
ious to  lose  no  time  in  setting  about  doing 
this  woriL  Upon  arriving  at  the  station  at 
Bowling  Green,  the  conductor  stepped  from 
the  engine  as  it  passed  the  platform  and  went 
about  his  duties.  The  brakeman  on  the  front 
end  of  the  passenger  coach  stepped  from  the 
steps  at  the  front  end  of  this  car,  it  seems, 
before  the  car  stopped,  and  neither  he  nor 
any  one  else  announced  the  arrival  of  the 
train  at  this  station  or  gave  any  attention 
to  the  passengers  in  the  coach. 

PlaintUTs  testimony  Is  to  the  effect  that 
she  did  not  know  that  the  train  had  arrived 
at  Bowling  Green.  A  witness  testified  that 
as  he  passed  out  of  the  car,  knowing  that 
plaintiff  wished  to  leave  the  car  at  Bowling 
Green,  he  said,  "Madam,  this  is  Bowling 
Green."  He  testified,  however,  that  plaintiff 
did  not  turn  her  head  or  look  at  him,  or  oth- 
erwise indicate  that  she  heard  what  he  said. 
In  any  event,  although  the  other  passengers 
left  the  car,  plaintiff  remained  in  her  seat 
for  some  10  or  15  minutes,  while  the  car 
remained  standing  near  the  station.  Final- 
ly, a  passenger  entered  the  coach,  and  she 
asked  him  when  she  would  arrive  at  Bowl- 
ing Green,  and  he  told  her  that  she  was 
then  at  that  place.  She  thereupon  took 
her  valise,  and  unassisted  attempted  to 
alight  from  the  car.  The  evidence  shows 
that  It  had  been  snowing,  and  that  the 
ground  was  covered  with  at  least  a  light  fall 
of  snow.  Plaintiff  testifies  that  it  was  snow- 
ing and  blowing  at  the  time,  and  that  she 
was  unable  to  distinctly  see  her  surround- 
ings, and  was  somewliat  confused  and  bewil- 
dered. 

Defendant's  track  at  this  point  extends 
nearly  east  and  west,  and  its  station  and 
platform  provided  for  the  accomodation  of 
passengers  is  on  the  south  side  thereof. 
Plaintiff  attempted  to  alight  from  the  train 
on  the  north  side  of  the  track,  thinking,  as 
she  says,  that  the  station  and  platform  were 
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on  that  Bide,  and  not  discovering  ber  error 
because  of  her  Inability  to  see  distinctly,  and 
the  fact  tliat  everything  was  covered  with 
snow.  In  attempting  to  step  from  the  lower 
step  of  the  car  to  the  ground  some  distance 
below,  with  her  valise,  she  fell,  breaking  ber 
thigh  bone,  L  e.,  sustaining  a  fracture  of  the 
neck  of  the  femur  of  her  right  leg. 

On  behalf  of  defendant,  the  conductor  tes- 
tified that  during  plaintiff's  Journey  from 
Vandalia  to  Bowling  Green  she  asked  him 
"something  about  the  bus  and  connecting  line 
at  Bowling  Green" ;  that  plaintiff  didn't  say 
anything  about  not  having  good  eyesight,  nor 
about  her  telescope.  The  witness. did  not  re- 
member whether  plaintiff  bad  made  any  re- 
quest for  Iiim  to  let  her  know  when  she  got 
to  BowUng  Green,  or  that  plaintiff  said  any- 
thing else,  or  made  any  request  to  be  assist- 
ed in  alighting  from  the  train,  but  did  not 
think  she  did. 

This  was  the  second  trial  of  the  case  be- 
low; a  previous  verdict  for  plaintiff  for  $1,- 
250  having  been  set  aside  by  the  court,  on'  de- 
fendant's motion,  and  a  new  trial  granted. 
Upon  tbe  cause  being  tried  again,  there  was 
a  verdict  for  plaintiff  for  $800.  Judgment 
was  entered  accordingly,  from  which  defend- 
ant has  appealed  to  this  court 

[1]  I.  Defendant  earnestly  insists  that  tbe 
demurrer  to  plaintiff's  evidence,  interposed 
by  it  below,  should  have  been  sustained.  To 
state  briefly  its  contention  in  this  regard,  it 
is  that  the  defendant  owed  no  duty  to  plain- 
tiff to  assist  her  in  any  manner  in  alighting 
from  the  car;  that  plaintiff  failed  to  prove 
that  the  conductor  of  the  train  agreed  to  as- 
sist plaintiff  in  alighting  at  her  destination ; 
and,  granting  that  the  conductor  did  so  prom- 
ise plaintiff,  such  promise  was  a  mere  volun- 
tary act  on  his  part,  outside  of  tbe  scope  of 
his  duties  and  employment,  and  not  binding 
upon  the  defendant. 

We  are  unable  to  agree  with  learned  coun- 
sel for  the  appellant  that  plaintiff's  evidence 
was  insufficient  prima  facie  to  prove  tbe 
charge  that  she  requested  tbe  conductor  to  a»- 
slst  ber  in  alighting  with  her  baggage  be* 
canse  of  her  physical  condition,  and  that  he 
assured  her  that  he  would  do  so.  Ck)unsel 
point  to  certain  testimony  of  plaintiff  on 
cross-examination,  and  testimony  said  to 
have  been  given  by  her  at  the  former  trial; 
bnt  a  careful  examination  of  the  record  l>e- 
fore  us  shows  that  the  evidence  in  this  re- 
apect  Is  ample  to  take  this  qaestion  to  the 
Jury. 

In  respect  to  tbe  duty  that  defendant  owed 
to  plaintiff  as  a  passenger,  it  must  be  conced- 
ed that  ordinarily  there  is  no  obligation  on 
tbe  part  of  the  carrier  to  furnish  assistance 
to  one  in  alighting  from  a  car ;  and  that.  In 
general,  the  carrier  discbarges  its  duty  with 
reference  thereto  when  it  allows  a  passen- 
ger reasonable  opportunity  to  aUght  at  the 
station  or  stopphig  place.  Yamell  v.  Rail- 
road, 118  Mo.  670,  21&W.  1,1SUB.A. 


599;  Hurt  r.  Railroad.  94  Mo.  255,  7  8.  W. 
1,  4  Am.  St  R^.  374.  This  general  rule, 
however,  necessarily  has  its  qualifications. 
If  a  passenger,  unattended,  is  sick,  aged,  in- 
firm, or  otherwise  physically  or  mentally  af- 
flicted or  disabled,  and  if  the  carrier  has  no- 
tice of  the  passenger's  condition,  tbe  latter 
is  bound  to  exercise  not  alone  the  tilgh  de- 
gree of  care  required  to  be  exercised  with 
respect  to  passengers  generally,  but  such  care, 
whatever  It  may  be  under  the  circumstances, 
as  may  be  reasonably  necessary  to  protect 
such  passenger  from  injury  in  view  of  bis  or 
her  physical  or  mental  condition.  See  Hanks 
V.  Railroad,  60  Mo.  Aw>.  274 ;  Young  v.  Rail- 
road, 93  Mo.  App.  267;  Mathew  v.  Railroad, 
115  Mo.  App.  loc.  dt  473,  78  8.  W.  271,  81  S. 
W.  646 ;  Trout  v.  Livery  &  Undertaking  Co., 
148  Mo.  App.  loc.  clt  636,  130  S.  W.  136;  2 
Hutchinson  on  Carriers  (3d  Bd.)  I  992;  6 
Cyc.  598  et  seq. 

Where  the  carrier's  agents  and  servants 
Iiave  notice  that  a  passenger's  physical  con- 
dition is  such  as  to  require  assistance  in 
alighting  from  its  car,  and  request  for  such 
assistance  Is  made,  the  precepts  of  humanity 
alone  afford  a  sufficient  reason  why  the  law 
should  Impose  upon  tbe  carrier  the  duty  of 
rendering  such  assistance  as  is  necessary  to 
protect  such  passenger  from  Injury.  Thia 
doctrine  is  sanctioned  by  authority,  and  It 
appeals  to  us  as  being  just  and  reasonable^ 
See  Hank  v.  Railroad,  supra ;  Young  v.  Rail- 
road,  supra;  Deming  v.  Railroad,  80  Mo. 
App.  loc.  clt  166;  M.,  K.  &  T.  Ry.  Co.  v.  Bu- 
chanan, 31  Tex.  Civ.  App.  209,  72  S.  W.  96; 
Southern  Ry  Co.  v.  Reeves,  116  Ga.  743,  42 
S.  E.  1016 ;  6  Cyc.  611 ;  2  Hutchinson  on  Car- 
riers (3d  Ed.)  {  1127. 

In  some  Jurisdictions  the  rule  appears  to 
have  been  extended  only  to  cases  where  tbe 
carrier  has  accepted  the  passenger  with  no- 
tice at  the  time  of  his  or  her  infirmities ;  in 
which  case  there  can  be  no  question  as  to 
the  carrier's  duty.  We  think  the  Correct 
rule  of  law  on  the  subject,  however,  is  as 
broad  In  principle  as  we  have  stated  it  above ; 
and  in  so  far  as  cases  cited  by  appellant, 
from  other  states,  appear  to  announce  a  con- 
trary view,  we  must  decUne  to  follow  them. 

[2]  It  Is  urged  that  plaintiff's  evidence 
shows  that  she  was  guilty  of  negligence,  as 
a  matter  of  law,  in  that  she  did  not  look 
where  she  was  going,  in  attempting  to  alight 
from  tbe  car,  and  did  not  use  ordinary  care 
to  ascertain  upon  which  side  the  depot  and 
j)latform  were  situated.  What  we  have  said 
as  to  tbe  evidence  of  plaintiff's  physical  con- 
dition, and  the  attending  circumstances,  dis- 
poses of  this  contention.  Whether  she  was 
guilty  at  contributory  negligence  in  the 
premises  was  a  question  for  the  Jury. 

The  question  of  defendant's  negligence  In 
failing  to  announce  to  the  passengers  the 
arrival  of  the  train  at  Bowling  Green  was 
withdrawn  from  tbe  consideration  of  tbe 
Jury  by  an  instruction  given,  and  we  need 
not  toucb  upon  tbia  subject    Gonatdecinc  tte 
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testimony  offered  by  plaintiff  as  true,  for  the 
purposes  of  the  demurrer,  we  are  bound  to 
conclude  that  whether  the  defendant  fully 
performed  Its  duty  in  the  premises  was  a 
question  for  the  Jury,  and  that  Its  demurrer 
to  the  evidence  was  properly  overruled.  . 

II.  What  we  have  said  above  disposes  of 
the  point  made  by  appellant  that  the  petition 
wholly  failed  to  state  a  cause  of  action,  in- 
asmuch as  thu  petition  averred  facts  which, 
if  true,  entitled  plaintiff  to  recover  under  the 
doctrine  which  we  have  sanctioned  above. 

The  cause  was  submitted  to  the  jury  upon 
eleven  instructions;  six  thereof  being  given 
at  the  request  of  plaintiff,  and  five  at  the  re- 
quest of  the  defendant  Nine  instructions 
requested  by  defendant  were  refused.  Error 
Is  assigned  in  the  giving  of  instructions  for 
plaintiff,  and  In  refusing  the  instructions 
offered  by  defendant  and  refused  by  the 
court.  We  shall  not  incumber  the  opinion, 
however,  by  setting  out  even  the  substance 
of  these  instructions.  It  is  sufficient  to  say 
that  we  have  very  carefully  examined  all  of 
them,  and  the  questions  raised  with  respect 
thereto,  and  we  find  appellant's  assignments 
of  error  in  this  regard  to  be  without  merit 
Considering  the  Instructions  as  a  whole,  we 
think  that  defendant  has  no  cause  to  com- 
plain of  them. 

A  careful  review  of  the  record,  and  of  all 
of  the  questions  involved,  convinces  us  that 
the  case  was  one  for  the  Jury;  that  no  re- 
versible error  was  committed  below ;  and 
that  the  Judgment  of  the  circuit  court  should 
be  affirmed.    It  is  so  ordered. 

REYNOLDS,  P.  J.,  and  NORTONI,  X,  con- 
cur. 


BARRX  et  aL  v.  BANNERMAN. 

(St  Louis  Court  of  Appeals.    Missouri.     June 

8,  1913.) 

1.  Justices  of  the  Peack  (|  58*)— Jurisdic- 
tion—Showing  BY  Recobd. 

An  objection  that  the  record  of  the  case  be- 
fore a  justice  of  the  peace  did  not  reveal  that 
he  was  the  justice  for  the  district  in  which  he 
assumed  to  act  was  untenable,  where  it  appear- 
ed from  the  complaint  that  be  was  justice  for 
such  district,  and  that  the  complaint  was  made 
to  him  as  such. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  §|  207-215 ;  Dec.  Dig.  i 
68.*] 

2.  FoBciBLS  Entbt  and  Detainer  <|  24*)— 

Pleading — Jubisdictionai.  Facts. 

Where,  in  an  action  for  unlawful  detainer 
before  a  ju.stice  in  the  city  of  St.  Louis,  the 
complaint  described  the  property  specifically, 
as  required  by  the  statute  (section  7660,  R.  S. 
1909),  but  failed  to  aver  that  the  land .  was 
within  the  Justice  district  and  on  trial  the  evi- 
dence showed  that  the  land  was  within  such 
district  the  complaint  was  not  so  defective  as 
to  fail  to  give  the  Justice  Jurisdiction  and  oust 
the  circuit  court  of  jurisdiction  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Forcible  En- 
t^  and  Detainer,  Cent  Dig.  g§  107-111,  114- 
120,  146;    Dec.  Dig.  i  24.*] 


Error  to  St  Louis  Circuit  Court;  Charles 
Claflin  Allen,  Judge. 

Action  by  Ella  K.  Bannerman  against 
Carter  M.  Barry  and  another.  Judgment  for 
plaintiff  on  appeal  from  a  Justice's  court,  and 
defendants  bring  error.    AfSrmed. 

Thomas  J.  Rowe,  Jr.,  and  Henry  Rowe, 
both  of  St  Louis,  for  plaintiffs  In  error.  A. 
A.  O'Hallaron  and  Abe  Lowenhaupt,  both  ot 
St  Louis,  for  defendant  In  error. 

NORTONI,  J.  This  Is  a  suit  In  unlawful 
detainer.  Plaintiff  recovered  in  the  circuit 
court,  and  defendants  prosecute  the  writ  of 
error  here  as  plaintiffs  In  error. 

The  suit  was  Instituted  before  George 
Grassmuck,  Justice  of  the  peace  within  and 
for  the  Eighth  district  of  the  city  of  St 
Louis,  Mo.  Omitting  signatures  and  affidavit 
showing  a  proper  verification,  the  complaint 
is  as  follows : 

"Ella  K.  Bannerman,  Plaintiff,  v.  Carter  M. 
Barry  and  Carter  A.  Barry,  Defendants. 

"Before  Hon.  George  Grassmuck,  Justice  of 
the  Peace  within  and  for  the  Eighth  Dis- 
trict of  the  City  of  St  Ix>ul8,  Missouri. 
"Ella  K.  Bannerman  complains  to  Hon. 
George  Grassmuck,  Justice  of  the  peace  vyith- 
in  and  for  the  8th  district,  city  of  St  Louis, 
that  on  the  2nd  day  of  November,  1911,  she 
had  the  legal  right  to  the  possession  of  the 
following  described  premises,  to  wit :  Lots  1, 
2  and  3  of  'Residence  Subdivision'  of  lot  16 
of  'Jas.  B.  Clay's  Subdivision  of  the  Orchard 
Tract'  and  In  block  4448  north,  of  the  city 
of  St  Louis,  fronting  together  263  feet  1% 
inches  on  the  southern  line  of  Natural  Bridge 
avenue,  by  a  depth  southwardly  to  the  north- 
ern line  of  Lexington  avenue,  and  Including 
the  house  now  occupied  by  you  on  the  above- 
described  premises,  known  as  4542  Natural 
Bridge  road,  and  that  Carter  M.  Barry  and 
Carter  A.  Barry,  the  defendants,  willfully 
and  without  force  hold  the  possession  of  the 
same  after  the  termination  of  the  time  for 
which  they  were  let  to  them,  and  after  de- 
mand made  in  writing  for  the  delivery  of  the 
possession  thereof.  Plaintiff  further  states 
that  she  has  sustained  damages  oy  reason  of 
the  unlawful  detainer  aforesaid  in  the  sum 
of  twenty-five  dollars  (125.00),  and  that  the 
value  of  the  monthly  rents  and  profits  of 
said  tenements  are  fifty  dollars  ($50.00). 
Wherefore  the  plaintiff  prays  judgment  of 
restitution,  and  for  her  damages  in  the  value 
of  the  monthly  rents  and  the  profits  of  the 
premises  aforesaid." 

[1]  The  sole  question  for  consideration 
relates  to  the  sufficiency  of  the  complaint 
filed  before  the  Justice.  We  copy  from  their 
brief  the  proposition  advanced  by  plaintiffs 
in  error  for  a  reversal  of  the  Judgment  It 
Is  said  in  the  brief  that  "plaintiffs  in  error 
contend  that  said  Justice  of  the  peace  had  no 
Jurisdiction  to  try,  bear,  or  determine  said 
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case,  and  consequently  the  drcnlt  conrt  of 
the  city  of  St.  Louis  had  no  jurisdiction  to 
try,  hear,  and  determine  the  same  on  appeal, 
for  the  reason  that  the  complaint  filed  with 
Justice  George  Grassmuck  failed  to  allege 
that  the  real  estate  described  in  the  com- 
plaint before  him  was  situate  In  the  EXghth 
Justice  of  the  peace  district  of  the  city  of  St 
Louis,  Missouri;  that  under  the  statute  in 
such  cases  made  and  provided  it  was  neces- 
sary to  allege  in  the  complaint,  in  order  to 
confer  Jurisdiction  upon  Justice  Grassmuck, 
that  the  property  was  situate  in  the  Eighth 
Justice  of  the  peace  district  of  the  dty  of  St 
Louis,  Missouri." 

Under  the  statutes  (sections  7606,  7607, 
7608,  7609,  7610,  R.  S.  1909),  the  city  of  St 
Louis  is,  by  the  action  of  the  Judges  of  the 
probate  court,  criminal  court  court  of  crimi- 
nal correction,  and  of  the  circuit  court  divid- 
ed into  districts,  each  one  of  which  is  en- 
titled to  one  Justice  of  the  peace,  etc.  By 
section  7616,  R.  S.  1909,  it  is  provided  con- 
cerning such  Justices  that  "every  Justice  of 
the  peace  shall  have  jurisdiction  coextensive 
with  the  city  In  which  he  shall  be  elected,  ex- 
cept in  landlord  and  tenant  cases,  and  in 
cases  of  forcible  entry  and  detainer  and  of 
unlawful  detainer,  which  shall  be  brought  in 
the  district  where  the  property  to  be  affected 
Is  situated."  The  argument  la  that  though 
the  property  described  in  the  complaint  and 
involved  here  may  be,  as  a  matter  of  fact 
situated  in  the  Eighth  justice  of  the  peace 
district,  the  complaint  is  insufficient  to  con- 
fer Jurisdiction  on  the  justice,  for  the  rea- 
son such  fact — that  is,  that  it  is  situate  with- 
in the  Eighth  district— is  not  specifically 
averred  therein.  Authorities  are  relied  up- 
on which  declare  the  rule  that  it  must  ap- 
pear from  the  record  of  the  case  before  the 
justice  that  such  justice  is  a  justice  of  the 
peace  for  the  district  within  which  he  as- 
sumes to  act  The  proposition  is  established 
by  prior  decisions  in  landlord  and  tenant 
cases.  Allen  v.  Scharrlnghausen,  8  Mo.  App. 
229 ;  Bast  v.  Ketchum,  5  Mo.  App.  433.  The 
doctrine  of  the  cases  cited  and  relied  upon 
is  entirely  familiar  and  goes  to  the  effect 
that,  as  the  justice  court  is  of  inferior  and 
limited  Jurisdiction,  the  record  of  the  cause 
before  it  must  reveal  that  the  Justice  was 
acting  within  the  powers  conferred.  There 
can  be  no  doubt  of  the  principle  and  the  rule 
it  entails ;  but  it  is  without  Influence  on  the 
record  before  us,  for  the  locus  In  quo  of  the 
property  involved  in  unlawful  detainer  is  a 
matter  of  fact  to  be  proved  on  the  trial,  if 
prior  decisions  are  to  be  adhered  to,  and  the 
judgment  t>efore  us  reveals  that  the  property 
was  found  to  be  in  fact  situate  in  the  Eighth 
district  By  reference  to  the  complaint  above 
copied,  it  appears  that  George  Grassmuck 
was  a  justice  of  the  peace  within  and  for  the 
Eighth  district  of  the  city  of  St  Louis,  Mo., 
and  that  complaint  concerning  the  unlawful 
detainer  was  made  to  him  as  such.  Obvi- 
ously the  complaint,  on  Its  face,  reveals  that 


he  possessed  the  power  and  Jurisdiction  of  a 
Justice  of  the  peace  within  the  Eighth  dis- 
trict This  alone  satisfies  the  precise  re- 
quirement declared  in  the  authorities  atrave 
cited.  Moreover,  the  property  is  located 
within  the  Eighth  district  according  to  the 
finding  of  fact  expressly  recited  in  the  Judg- 
ment of  the  circuit  court 

[2]  But  it  is  said  the  rule  renders  es- 
sential, too,  an  averment  in  the  complaint 
of  the  fact  that  the  property  Is  situate  with- 
in the  Justice  district,  for  the  reason  the 
statute  (section  7616,  R.  S.  1909)  purports 
to  confer  Jurisdiction  on  the  JusUce  in  un- 
lawful detainer  only  when  the  property  af- 
fected is  situate  in  liis  district  Heretofore 
such  specific  averment  has  not  been  required 
in  complaints  pertaining  to  an  unlawful  de- 
tainer, and  we  see  nothing  in  the  statute  as 
It  now  stands  invoking  a  change  of  the  estal>- 
llshed  rule.  Though  it  be  true  that  the  rec- 
ord of  the  case  before  the  Justice  should  re- 
veal the  essential  Jurisdictional  facts  some- 
where therein,  such  an  allegation  as  that  in- 
sisted upon  is  certainly  not  required  in  the 
complaint  The  statute  (section  7660,  R.  S. 
1909)  conferring  the  right  to  proceed  in  un- 
lawful detainer  and  pertaining  to  the  com- 
plaint does  not  in  terms  require  such  an 
averment,  but  on  the  contrary,  merely  en- 
Joins  the  duty  upon  the  plaintiff  of  "specify- 
ing the  lands,  tenements  or  other  possessions 
so  *  •  •  unlawfully  detained."  The  com- 
plaint before  us  specifies  the  lands  and  tene- 
ments vtrlth  great  particularity,  and  is  ob- 
viously sufficient  in  this  respect  The  statute 
of  1879  (section  2422)  provided  as  follows: 
"Forcible  entries  and  detainers,  and  unlaw- 
ful detainers,  shall  be  cognizable  before  any 
Justice  of  the  peace  of  the  county  in  which 
they  are  committed."  The  statute  pertain- 
ing to  such  actions  in  the  counties  of  the 
state  outside  of  the  city  of  St  Louis  is  pre- 
cisely the  same  to-day,  as  will  appear  by 
reference  to  section  7659,  R.  S.  1909.  Prior 
to  the  more  recent  statute  passed  in  1891 
(see  Laws  of  Missouri  1891,  175,  176,  177), 
now  incorporated  In  section  7616,  R.  S.  1909, 
which  limited  the  jurisdic'tlon  of  the  justice 
in  unlawful  detainer  to  cases  Involving  prop- 
erty situated  in  his  district,  the  statute  (sec- 
tion 2422,  R.  S.  1879)  prevailed  In  the  city 
of  St  Louis,  and  though  a  Justice  of  the 
peace  was  elected  to  serve  for  a  district  he 
nevertheless  possessed  jurisdiction  in  such 
cases  throughout  the  entire  dty.  In  the  case 
of  Kennedy  v.  Prueitt  24  Mo.  App.  414, 
which  originated  and  was  determined  before 
the  new  enactment  and  while  the  Justices 
of  the  districts  possessed  jurisdiction 
throughout  the  entire  dty,  a  question  similar 
to  the  one  now  made  was  involved.  By  ref- 
erence to  the  original  flies  in  that  case,  it 
appears  the  sufficiency  of  the  complaint  was 
assailed  for  the  reason  it  did  not  aver  the 
fact  that  the  property  involved  was  situated 
within  the  Jurisdiction  of  the  Justice;  that 
is,  within  the  dty  of  St  Iiouls  coextensire 
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with  the  confines  of  which  his  Jurisdiction 
then  obtained.  It  appears  that,  though  the 
property  involved  was  specified  and  describ- 
ed in  the  complaint  in  that  case,  no  aver- 
ment whatever  appeared  to  the  effect  that  it 
was  situate  within  the  city  of  St  Liouls.  In 
disposing  of  the  question  concerning  the  com- 
plaint, the  court  said  it  was  sufficient,  in 
tliat  it  appeared  that  the  justice  was  a  Jus- 
tice of  the  peace  for  the  city  of  St  Louis; 
and  this,  too,  though  it  was  not  averred  the 
property  was  situate  within  tliat  Jurisdic- 
tion. '  Furthermore,  the  court  seemed  to 
treat  the  matter  of  the  locus  in  quo  of  the 
property,  if  described  in  the  complaint  with- 
out a  s]^ecific  averment  that  it  was  situate 
in  the  city,  as  one  to  be  treated  as  concluded 
after  Judgment  by  the  evidence  given  at  the 
trial.  Touching  this  matter  the  court  said: 
"Upon  the  trial  In  the  circuit  court  it  ap- 
peared by  documentary  evidence  offered  by 
both  parties  that  the  premises  in  controversy 
were  within  the  city  of  St  Louis.  These 
being  the  facts  bearing  on  the  question  of 
Jurisdiction,  we  think  the  defendant  is  pre- 
cluded from  asserting  with  effect,  for  the 
first  time  after  verdict  rendered,  that  the 
Justice  had  no  Jurisdiction,  because  the 
complaint  is  defective  in  the  statement  of 
Jurisdictional  facts.  Walker  v.  Harper,  83 
Mo.  592;  Sllvey  v.  Summer,  61  Mo.  256. 
This  point,  therefore,  mnst  be  ruled  against 
the  defendant,  the  appellant,  who  now  in- 
sists upon  it" 

The  Supreme  Court  ruled  likewise  in  an 
unlawful  detainer  case  under  the  statute 
conferring  Jurisdiction  on  the  Justice  coex- 
tensive with  the  county.  In  the  complaint 
under  review  in  the  Sapreme  Court,  the 
property  was  described  by  section,  range, 
and  township,  and  It  was  averred  to  be  sit- 
uate "south  of  the  Osage  river."  The  argu- 
ment directed  against  the  complaint  there 
seemed  to  predicate  upon  the  fact  that  it 
revealed  on  its  face  the  land  was  not  within 
Morgan  county,  for  the  reason  it  was  "south 
of  the  Osage  river."  In  disposing  of  the 
question  and  determining  the  sufficiency  of 
the  complaint,  the  court  looked  into  the  evi- 
dence introduced  at  the  trial.  The  court 
says  In  the  opinion:  "The  location  of  the 
land  thus  described  was  shown  by  more  than 
one  witness  to  be  in  Morgan  county,  and 
therefore  within  the  Jurisdiction  of  the  Jus- 
tice. So  that  the  words  'south  of  the  Osage 
river'  may  be  rejected  altogether,  and  still 
there  would  be  enough  left  whereby  the 
property  would  he  Identified."  Further  on  in 
the  same  opinion  the  court  says:  "Great 
strictness  and  accuracy  in  these  complaints 
has  not  been  deemed  essential  heretofore. 
In  Tipton  v.  Swayne,  4  Mo.  98,  the  premises 
were  described  as  'one  house  and  one  garden,' 
and  held  sufficient.  So,  also,  in  Walker  ▼. 
Harper,  33  Mo.  692,  it  was  not  alleged  that 
the  property,  which  was  in  the  city  of  St 
Louis,    was   in    the    ward    where   suit   was 


brought,  and  beyond  whose  limits  the  jus- 
tice had  no  jurisdiction ;  and  yet  the  descrip- 
tion was  held  well  enough."  The  court  con- 
cluded the  complaint  was  sufficient  to  confer 
Jurisdiction  on  the  Justice  and  ruled  the 
question  as  though  It  is  sufficient  to  identify 
the  locus  in  quo  by  evidence  at  the  trial 
without  a  formal  averment  that  it  is  within 
the  jurisdiction.  See  Sllvey  v.  Summer,  61 
Mo.  253,  256.  The  case  of  Walker  v.  Harper, 
33  Mo.  592,  596,  was  a  proceeding  under  the 
landlord  and  tenant  statute  for  possession 
of  a  lot  in  the  city  of  St  Louis,  and  it  ap- 
pears the  justice  of  the  peace  had  no  juris- 
diction with  respect  of  such  matters,  unless 
the  property  involved  was  situate  within  his 
ward.  The  complaint  was  assailed  for  the 
reason  that  it  did  not  aver  the  premises  were 
situate  within  the  ward  of  the  Justice.  In 
disposing  of  this  matter  the  court  says:  "The 
statute  prescribes  what  the  statement  shall 
contain,  and  does  not  require  It  to  contain 
any  allegation  that  the  premises  sued  for 
are  in  the  ward  where  the  suit  is  brought, 
and  if  the  suit  had  been  In  fact  brought  In 
the  wrong  ward  the  defendant  should  have 
shown  the  want  of  Jurisdiction  before  ver- 
dict" The  authorities  above  cited  are  in 
point,  and  are  controlling  here;  for.  In 
principle,  they  may  not  be  distinguished  from 
the  Instant  case.  Though  it  may  be  that  the 
record  of  the  case  before  the  Justice  should 
somewhere  reveal  the  property  is  situate 
within  his  Jurisdiction,  it  is  entirely  clear 
that  the  fact  need  not  be  averred  In  the 
complaint  In  other  words,  the  complaint  is 
not  fatally  defective  for  omitting  to  specifi- 
cally aver  the  fact  that  the  property  'involved 
is  situate  within  the  Justice  district 

The  judgment  should  be  affirmed.    It  is  so 
ordered. 

REYNOLDS,  P.  J.,  and  ALLEN,  J.,  concur. 


BECKERMANN  v.  E.  H.  KORTKAMP 
JEWELRY  CO. 

(St  Louis  Court  of  Appeals.     Missouri.     June 
3,  1913.    Rehearing  Denied  June  17,  1913.) 

1.  Negligenci!   (I  136*)  —  Actions  —  Jtjbt 
Question. 

In  an  action  by  a  customer  who  fell 
through  an  open  trapdoor  in  defendant's  place 
of  business,  the  question  of  defendant's  negli- 
gence held  under  the  evidence  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  U  277-^53;    Dec.  Dig.  |  136.»] 

2.  Neoligenc*    <|    32*)— iNvrrEES— Care    to 
BE  Used. 

Where  a  storekeeper  maintains  an  opening 
in  the  floor  of  a  passageway  used  by  customers, 
it  is  his  duty  to  exercise  care  in  respect  to  the 
opening  commensurate  with  the  danser  involv- 
ed, and,  where  the  door  was  negligently  left 
open  and  a  patron  fell  through,  the  only  de- 
fense possible  is  that  of  contributory  negligence. 
[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  §i  42-44 ;   Dec.  Dig.  |  32.*] 
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8.  NBGLiaswta     (|     136*)  —  Aonow s  —  Jtjbt 

Question. 

In  an  action  by  a  customer  who  fell 
through  an  open  trapdoor  In  defendant's  place 
of  business,  the  question  of  his  contributory 
negligence  held  for  tlie  jury. 

[EU.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  K  277-353 ;    Dec.  Dig.  §  136.*] 

4.  Witnesses  ({  400*)— Contbadiction. 

A  party  ia  not  bound  by  every  statement  a 
witness  called  by  him  may  make  at  the  trial, 
and  where  he  called  a  witness  to  prove  a  par- 
ticular fact  he  may  contradict  tiie  witness'  tes- 
timony as  to  other  facts. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  f§  1268,  1269;  Dec.  Dig.  §  400.*] 

6.  Trial  (§  156*)— Nonsuit-^ubt  Question. 
A  demurrer  to  the  evidence  should  not  be 
sustained  where  the  evidence  in  the  most  fa- 
vorable light  for  plaintiff  is  such  that  reason- 
able minds  may  differ  as  to  his  right  to  recover. 
[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  !§  354-356;   Dec.  Dig.  {  156.  •] 

6.  Tbial  ({  140*)  — JUBT  Question  —  Cbedi- 
BiLiTT  OF  Witnesses. 

The  credibilitjr  of  witnesses  and  the  weight 
to  be  given  to  their  testimony  are  questions  for 
the  jury. 

[Ea.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §S  334,  335;  Dec.  Dig.  S  140.*] 

7.  Appeai  and    Ebboe  <|  1002*)— Review— 

FiNDINOa 

A  finding  by  the  jury  on  conflicting  evi- 
dence is  conclusive  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §1  3935-3937;  Dec.  Dig.  $ 
1002.*) 

Appeal  from  St  Louis  Circuit  Court;  X 
Hugo  Grimm,  Judge. 

Action  by  John  H.  Becliermann  against  tbe 
E.  H.  Kortkamp  Jewelry  Company.  From  a 
Judgment  for  plaintlS,  defendant  appeals. 
Affirmed. 

Watts,  Gentry  &  Lee  and  G.  A.  Orth,  all 
of  St  Louis,  for  appellant  Albert  B.  Haus- 
man,  of  St  Louis,  for  respondent 

ALLEN,  J.  This  is  an  action  for  personal 
Injuries  sustained  by  plaintiff  by  reason  of 
falling  Into  a  hatchway,  or  opening.  In  tbe 
floor  of  the  defendant's  store  In  tbe  dty  of 
St  Louis.  Plaintiff  recovered,  and  the  de- 
fendant prosecutes  the  appeal. 

The  defendant,  appellant  here,  operated  a 
retail  Jewelry  store  In  the  city  of  St  Louis. 
The  store  was  fitted  up  with  showcases,  and 
the  portion  of  the  premises  with  which  we 
are  concerned  consisted  of  a  passageway.  In- 
tended for  the  use  of  customers,  between  a 
row  of  showcases  near  one  end  of  the  wall 
of  the  building  and  a  semicircular  showcase 
standing  out  In  the  room.  In  this  passage- 
way there  was  a  "trapdoor"  In  the  floor,  1.  e., 
there  was  an  opening  In  the  floor  something 
over  two  feet  square  covered  by  a  door  open- 
ing on  hinges.  This  opening  led  to  the  base- 
ment below  by  means  of  steps.  When  this 
door  was  closed,  It  was  level  with  the  floor 
and  formed  a  part  thereof,  and,  like  the  re- 
mainder of  tbe  floor,  was  covered  with  lino- 
leum. 


On  the  day  that  plaintiff  received  his  In- 
juries, be  entered  defendant's  store,  walked 
along  the  passageway  In  question  to  a  small 
window  where  a  watchmaker  worked,  for 
the  purpose  of  leaving  his  watch  to  be  re- 
paired. Not  finding  the  watchmaker  at  the 
window,  he  stepped  over  to  the  semicircular 
showcase,  and  stood  there  a  short  time  lean- 
ing lightly  upon  the  showcase  with  his  arms. 
The  door  In  question  In  tbe  floor  was  closed 
when  he  entered  the  store  and  passed  down 
this  passageway.  In  which  he  was  then  stand- 
ing, and  he  had  passed  over  It;  but  the  evi- 
dence shows  that  as  he  stood  at  this  show- 
case an  errand  boy  In  the  employ  of  the  de- 
fendant came  through  the  passageway  and 
opened  the  door  to  go  down  Into  the  base- 
ment ;  that  while  the  boy  was  descending  the 
steps,  and  about  to  reach  up  for  the  puriKwe 
of  pulling  the  door  down  after  him,  plaintiff, 
having  concluded  not  to  wait  longer  for  the 
watchmaker,  turned  to  Ws  right  Intending  to 
walk  through  the  passageway  out  of  the 
store;  that  upon  so  turning  his  flrst  step 
precipitated  him  into  the  open  hole  In  the 
floor,  into  which  he  fell,  catching  himself  on 
the  sides  thereof  by  throwing  out  his  arms. 

PlainHff  testljed  that  he  did  not  observe 
the  door  In  the  floor  when  be  came  in  and 
passed  over  it ;  and  that  he  did  not  see  the 
boy  open  It,  nor  did  he  know  that  tbe  door 
was  there  nntll  he  fell  In  the  opening.  The 
boy  who  opened  the  door,  one  Ralph  Jon«s, 
was  called  as  a  witness  for  plaintiff.  He 
testlfled  that,  when  he  came  to  open  the  door 
to  go  down  Into  the  basement,  the  plaintiff 
was  standing  near  it;  that  be  asked  tbe 
plaintiff  to  step  to  one  side  so  that  he  could 
open  It;  and  that  In  compliance  with  such 
request  the  plaintiff  took  a  step  or  two  to 
one  side,  whereupon  the  boy  raised  the  door 
and  proceeded  to  go  down  the  steps  to  the 
basement;  that  the  plaintiff  said  nothing 
when  asked  to  step  aside,  but  simply  did  so. 
On  the  other  hand,  plaintiff  testlfled  positive- 
ly that  the  boy  said  nothing  to  him  before 
opening  the  door;  that  he  did  not  step  aside 
for  the  purpose  of  allowing  the  door  to  be 
opened;  and  that  he  had  no  knowledge  or 
Intimation  whatsoever  that  there  was  such 
a  door  and  opening  maintained  in  the  floor 
until  he  turned  and  stepped  Into  it 

The  only  assignment  of  error  made  by 
appellant  pertains  to  the  action  of  tfie  court 
In  overruling  its  demurrer  to  the  evidence, 
offered  by  It  at  the  close  of  plalntllTs  case 
and  again  at  the  close  of  all  the  evidence  In 
the  case. 

Appellant  insists :  First,  tliat  the  evidence 
showed  no  negligence  whatsoever  on  its  part ; 
and,  second,  that  it  showed  that  plaintiff  was 
guilty  of  contributory  negligence  barring  his 
right  to  recover. 

[1.2]  That  these  contentions  are  without 
merit  Is  readily  apparent  from  the  brief 
statement  of  tbe  salient  facts  In  the  case 
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which  we  have  made  ahove;  for  It  Is  very 
clear  that  both  the  question  of  defendant's 
negligence  and  of  plalntHTs  contributory  neg- 
ligence were  tor  the  jury  under  the  facts  In 
evidence.  That  it  was  the  defendant's  duty 
to  keep  reasonably  safe  the  premises  upon 
which  It  Inrlted'lts  customers  is  a  proposi- 
tion requiring  no  dlsctisslon.  If  it  main- 
tained an  opening  in  the  floor  of 'a  passage- 
way Intended  for  the  use  of  customers,  cov- 
ered by  a  horizontal  door  level  with  the  floor, 
It  was  of  course  Its  duty  to  exercise  such 
care  with  respect  to  opening  this  door  as 
might  be  commensurate  with  the  danger  in- 
volved to  its  patrons  who  might  be  or  come 
into  tills  passageway.  Whether  the  defend- 
ant exercised  the  care  thus  imposed  upon  It 
or  not  was  clearly  a  question  for  the  Jury. 

In  Kean  v.  Schoenlng,  103  Mo.  App.  77,  77 
S.  W.  336,  a  case  in  which  the  facts  are  al- 
most identical  with  those  of  this  case,  this 
court,  through  Ooode,  J.,  said:  "It  cannot 
be  held  that  the  premises  were  reasonably 
safe  with  the  cellar  door  yawning  In  the  mid- 
dle' of  the  aisle  where  customers  walked,  or 
that  the  defendants  used  ordinary  care,  or 
any  care,  to  keep  them  safe  if  they  left  the 
door  open.  The  only  defense  possible  was 
that  plaintlfr  knew,  or  had  good  reason  to 
know,  the  door  was  open,  and,  without  using 
proper  care  for  her  own  safety,  stepped  into 
the  hole.  In  other  words,  the  only  defense 
is  contributory  negligence  on  the  part  of  the 
plaintitr." 

[S,  4]  Coming  to  the  question  then  of  plain- 
tiff's contributory  negligence,  it  Is  urged  that 
the  testimony  offered  by  plaintiff  shows  him 
to  have  been  negligent  for  the  reason  that 
the  errand  boy,  Ralph  Jones,  who  was  called 
by  plaintiff  as  a  witness  in  his  behalf,  tes- 
tified that  he  notified  plaintiff  of  his  inten- 
tion to  open  the  door  in  the  floor,  requesting 
him  to  step  far  enough  to  one  side  to  enable 
this  to  be  done;  and  that  therefore  plaintiff, 
having  been  thus  warned,  was  guilty  of  negli- 
gence directly  contributing  to  his  own  inju- 
ries when  he  shortly  thereafter  suddenly 
turned  and  stepped  into  the  opening.  This, 
however,  overlooks  the  fact  that  plaintiff  tes- 
tified positively  that  the  l>oy  said  nothing 
to  him  whatsoever,  and  that  he  had  no  no- 
tice or  knowledge  respecting  the  existence  of 
the  door  and  the  opening  which  It  covered. 
Plaintiff  called  the  boy  as  a  witness  for  the 
purpose  of  showing  that  he  opened  the  door 
after  plaintiff  had  passed  over  it  in  walking 
down  the  passageway — ^that  It  was  closed 
when  plaintiff  came  into  the  store  through 
the  passageway,  and  that  it  was  opened  after- 
wards when  the  plaintiff  was  standing  beside 
the  semidrcnlar  showcase.  It  does  not  fol- 
low that  the  plaintiff  is  bound  by  every  state- 
ment which  this  witness  made  at  the  trial 
See  Joyce  v.  Transit  Co.,  Ill  Mo.  App.  665, 
86  S.  W.  468. 
[6,  8]  It  is  a  familiar  rule  of  law  that  a 


demurrer  to  the  evidence  should  not  be  sus- 
tained where  there  is  evidence  tending  to  es- 
tablish a  right  of  recovery.  And  where  the 
evidence,  viewed  most  favorably  for  plain- 
tiff with  every  reasonable  inference  in  his 
favor,  makes  out  a  case,  or  when  reasonable 
minds  may  differ  as  to  the  effect  of  the  evi- 
dence, the  case  Is  one  for  the  jury ;  the  cred- 
ibility of  the  witnesses  and  the  weight  to  be 
given  to  their  testimony  being  always  mat- 
ters for  the  consideration  of  the  Jury.  See 
Hurst  V.  Mining  Co.,  160  Mo.  App.  63,  141 
S.  W.  470;  Chilton  v.  Halstead,  149  Mo.  App. 
144,  130  S.  W.  60;  Welnsteln  v.  Railroad,  128 
Mo.  App.  224,  106  S.  W.  1125 ;  Knapp  v.  Han- 
ley,  108  Mo.  App.  363,  83  S.  W.  1005. 

[7]  As  was  said  In  Kean  v.  Schoenlng,  su- 
pra, the  only  possible  defense  here  is  that  of 
the  plalntlfTs  contributory  negligence.  His 
own  testimony,  however,  puts  that  question 
oat  of  the  case  so  far  as  concerns  the  de- 
murrer to  the  evidence.  It  was  of  course  an 
issue  to  l>e  submitted  to  the  Jury,  and  was 
so  submitted  by  an  instruction  offered  by  the 
defendant ;  and  the  finding  of  the  Jury  there- 
upon is  conclusive  upon  us. 

The  action  of  the  trial  court  in  overruling 
the  demurrer  to  the  evidence  was  eminently 
proper.  No  other  error  is  suggested,  and,  as 
we  perceive  none  in  the  record,  the  Judgment 
of  the  circuit  court  should  be  afl^med.  It 
is  so  ordered. 

REYNOLDS,  P.  J.,  and  NORTON!,  J.,  con- 
cur. 


TOWNSHIP   BOARD   OF  TBIPLETT   TP. 
ex  reL  FEITZ  v.  McPHEARSON  et  aL 

(Kansas  City  Court  of  Appeals.     Missouri. 

June  2,   1013.     Rehearing  Denied 

June  16,  1913.) 

1.  Dedication    (§  16*)— Hiqhwats. 

An  implied  dedication  of  land  for  a  public 
highway  may  arise  by  operation  of  law  from 
the  acts  of  the  owner  and  exist  without  an  ex- 
press grant  or  evidence  by  any  form  of  words, 
oral  or  written. 

[Eld.  Note.— For  other  cases,  see  Dedication, 
Cent  Dig.  U  16-19;    Dec.  Dig.  i  16.*] 

2.  Dkdication  (I  20*)— Hiqhwats. 

The  dedication  of  land  as  a  highway  be- 
comes complete  upon  acceptance  by  the  public 
after  the  landowner  has  indicated  an  intention 
to  devote  his  land  to  public  use ;  and  a  land- 
owner, by  movinic  back  bis  fence  to  a  certain 
line,  leaving  a  strip  to  be  used  as  a  public  road, 
dedicated  the  strip  as  such,  and  it  became  a 
public  road  upon  user  by  the  public. 

[Ed.  Note. — For  other  cases,  see  Dedication, 
Cent.  Dig.  II  17-30;    Dec.  Dig.  |  20.* 

For  other  definitions,  see  Words  and  Phrases, 
vol  2,  pp.  1908-1918;  vol.  8,  pp.  7629,  7630.] 

3.  Dedication   (|  37*)— Highways— Accept- 
ance. 

The  public  need  not  actually  work  or  travel 
every  part  of  a  strip  dedicated,  in  order  to  ac- 
cept the  whole  of  the  strip  as  a  public  highway 
by  dedication. 

[Ed.  Note. — For  other  cases,  see  Dedication, 
Cent.  Dig.  H  73,  74;   Dec  Dig.  |  37.*] 
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4.  Dedicatxoh  (|  44*)— Sufficienot  o*  Eyi- 

DENCE. 

Evidence,  in  an  action  for  wrongfully  en- 
tering upon  relator's  land  along  a  highway  and 
grading  it  as  a  highway,  held  to  show  that  the 
land  trespassed  upon  was  north  of  a  certain  rail 
fence,  so  as  to  be  a  part  of  land  dedicated  by 
relator's  predecessor  in  title  as  a  highway. 

[Ed.  Note.— For  other  cases,  see  Dedication. 
Cent  Dig.  Si  85-87;  Dec.  Dig.  f  44. •] 

Appeal  from  Circuit  Court,  Chariton  Coun- 
ty;  Fred  Lamb,  Judge. 

Action  by  the  Township  Board  of  Triplett 
Township,  Chariton  County,  Mo.,  at  the  re- 
lation and  to  the  use  of  Chris  Feltz,  against 
F.  B.  McPhearson  and  others.  From  a  judg- 
ment for  defendants,  plaintiff  appeals.  Af- 
firmed. 

S.  A.  Davis,  of  Brunswick,  and  Jones  & 
Conkllng,  of  Carrollton,  for  appellant  J. 
A.  Collet,  of  Salisbury,  for  respondents. 

TBIMBLE,  J.  Belator,  Feltz,  as  the  own- 
er of  40  acres  of  land  adjoining  the  public 
road  in  Triplett  township,  Chariton  county. 
Mo.,  sues  on  the  bond  of  F.  B.  McPhearson, 
as  road'  overseer  of  district  No.  1  of  said 
townstiip,  for  wrongfully  entering  upon  re- 
lator's land  along  the  highway,  plowing  and 
grading  the  same,  and  destroying  a  few  rows 
of  potatoes  planted  there. 

The  coHnty  road  runs  along  the  north  side 
of  relator's  farm.  It  was  not  established, 
with  definite  boundaries  or  of  prescribed 
width,  by  regular  proceedings  in  the  county 
court,  but  simply  by  the  owners  of  the  Irfnd 
on  either  side  of  the  highway  line  setting 
back  their  fences,  leaving  a  strip  of  land  for 
a  road,  thereby  dedicating  same  for  use  as 
a  public  highway.  This  fact  must  be  borne 
in  mind,  as  it  la  an  Important  and  distin- 
guishing feature  in  this  case. 

The  highway  thus  estabUshed  had  existed 
for  40  years  or  more,  and  the  owners  who 
at  first  established  or  gave  the  road  marked 
out  the  north  and  south  boundaries  thereof 
by  planting  hedge  fences  along  their  respec- 
tive sides.  It  seems  that  the  entire  width 
of  the  strip  between  the  two  hedges  was  60 
feet  The  actually  used  roadway — that  is, 
the  wagon  tracks — in  that  portion  of  the  road 
adjoining  relator's  land  went  north  of  the 
center  of  this  strip  and  ran  closer  to  the 
north  hedge  than  it  did  to  the  south.  Con- 
stant use  for  so  many  years  had  worn  the 
track  down  lower  than  the  adjoining  land  on 
either  side,  so  that  between  the  relator's 
hedge  and  the  actually  used  roadway  was  a 
"bank"  or  strip  of  ground  higher  than  the 
road  track,  and  which  had  grown  up  in 
brush,  trees,  etc.  This  strip  was  about  15 
feet  in  width.  On  this  strip  a  line  of  tele- 
phone poles  had  been  set  and  thereafter  used. 
These  poles  were  from  two  to  four  feet 
north  of  relator's  hedge. 

In  the  latter  part  of  1908  relator,  having 


cleared  said  strip  of  the  brush  and  trees 
thereon,  pulled  up  his  hedge  and  erected  a 
fence  outside  of  ttiat  line,  so  as  to  include 
the  said  strip.  His  idea  was,  and  is  now, 
that  his  land  extended  north  up  to  ttiat  part 
of  the  roadway  actually  used  by  the  public; 
that  notwithstanding  the  fact  that  his 
predecessor  in  title,  many  years  before,  had 
opened  th^  road  by  setting  back  his  fence, 
and  had  continuously  maintained  his  hedge 
as  the  only  boundary  marking  the  south  line 
of  the  road,  yet,  since  the  public  had  not 
actually  used  the  strip  immediately  north  of 
his  fence  by  traveling  upon  it,  nor  graded  It 
down  for  use,  this  left  the  land  to  htm,  and 
the  public  had  no  rights  beyond  the  few 
feet  actually  trod  upon  in  going  over  it 
That  this  was  his  idea  in  the  present  case  is 
shown  by  the  following  testimony  given  by 
him:  "Q.  Your  idea  was  that  he  [the  over- 
seer] was  only  entitled  to  40  feet?  A.  He 
was  entitled  to  what  they  had  in  use  so  far 
as  they  worked  it  and  used  it  Q.  That  he 
was  entitled  to  what  they  actually  had  In 
use,  and  that  you  were  entitled  to  farm  up 
to  the  used  portion  of  the  road?  A.  I  claim- 
ed I  was  entitled  as  fftr  as  my  land  run 
that  wasn't  in  actual  use.  Q.  That  is,  you 
say  that,  if  you  owned  the  land  on  the  south 
side  of  the  road,  you  were  entitled  to  farm 
up  to  the  traveled  part?  A.  I  claimed  the 
land  up  to  the  road,  up  to  the  south  ditch. 
Q.  Now,  then,  you  base  that  upon  the  fact 
that  they  were  not  actually  traveling  on  that 
bank?  A.  Yes.  Q.  That  is  what  you  meant 
when  you  told  him  to  stay  within  his  limits? 
A.  Yes.  Q.  That  he  wasn't  to  get  any  fur- 
ther on  your  side  than  the  actual  traveled 
road?    A.  That  had  actually  been  worked." 

It  was  with  this  same  idea  in  mind  that 
he  buUt  the  fence  out  so  as  to  include  this 
strip  in  1908,  as  mentioned  above.  Upon 
doing  so  he  was  indicted,  tried,  and  convicted 
of  obstructing  the  public  highway.  The  case 
was  appealed  to  this  court  and  the  convic- 
tion afilrmed.  State  v.  Feltz,  154  Mo.  App. 
578,  136  S.  W.  746. 

Defendant  McPhearson,  the  road  overseer, 
desiring  to  work  the  road  at  said  point  and 
to  widen  the  traveled  portion,  removed  the 
fence  erected  out  on  tUs  strip  or  bank  and 
graded  down  the  north  i)ortion  of  said  strip, 
and  in  doing  so  plowed  up  some  potatoes  re- 
lator had  planted  thereon.  For  these  acts 
relator  brings  this  suit 

At  the  close  of  plaintiflTs  testimony  the 
court  sustained  a  demurrer  to  the  evidence, 
and  this  is  the  sole  error  complained  of  here. 

Belator's  right  to  have  a  jury  pass  upon 
his  case  is  a  vital  and  important  one,  and 
cannot  be  encroached  upon  in  the  slightest 
degree.  If,  therefore,  a  single  point  involved 
in  the  decision  of  the  case  in  favor  of  de- 
fendant rests  upon  a  disputed  question  of 
fact,  then  it  was  error  to  direct  the  Jury 
to  return  a  particular  verdict 
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There  was  no  dispute  over  the  fact  that 
the  road  had  been  established  as  a  public 
road  In  the  manner  hereinbefore  indicated; 
that  is,  by  the  owners  merely  setting  their 
fences  back  to  a  certain  line  on  each  side 
and  allowing  the  road  to  become  such  by 
dedication  In  pals  or  by  limitation.  Nor 
was  there  any  dispute  over  the  fact  that 
the  strip  thus  opened  for  a  road  and  the 
use  by  the  public  of  a  roadway  thereover 
had  existed  continuously  for  more  than  40 
years.  If,  now.  It  Is  conceded  that  the 
ground  actually  entered  upon  by  the  oyerseer 
was  within  the  limits  of  the  strip  of  land 
thus  given  to  the  public  by  acts  In  pals,  then 
there  was  no  question  for  the  Jury  to  deliber- 
ate upon  or  settle. 

[1]  Strictly  speaking,  the  roadway,  not  the 
mere  width  of  the  wagon  tread,  but  the  en- 
tire right  of  way  from  property  line  to  prop- 
erty line,  was  established  by  means  of  an 
implied  dedication.  Such  'arises  by  operation 
of  law  from  the  acts  of  the  owner.  It  may 
exist  without  any  express  grant,  and  need 
not  be  evidenced  by  any  form  of  words,  oral 
or  written. 

[2]  If  the  landowner's  acts  are  such  as  In- 
dicate an  Intention  to  devote  the  land  to 
public  use,  then  upon  acceptance  by  the  pub- 
lic the  dedication  becomes  complete.  Elliott 
on  Roads  and  Streets  (3d  Bd.)  |  137.  When, 
therefore,  relator's  predecessor  in  title  drew 
his  fence  back  to  a  certain  line,  leaving  a 
strip  to  be  used  as  a  public  road,  and  the 
public  began  to  use  it  as  such  and  the  au- 
thorities to  work  it,  this  was  suflScient  to 
make  it  a  public  road.  And  the  acts  of  the 
owner  in  drawing  his  fence  back  to  a  cer- 
tain line  and  maintaining  it  thus  for  a  time 
far  beyond  the  limitation  period  shows  an 
intention  to  dedicate  the  entire  strip  or  por- 
tion of  his  land  thus  thrown  open,  especially 
where  the  entire  strip  thus  left  open  is  not 
unreasonably  wide  for  road  purposes.  In 
this  case  it  was  about  60  feet  from  fence 
to  fence.  In  such  case,  nothing  to  the  con- 
trary appearing,  such  act  of  the  owner  will 
be  held  to  be  an  Implied  dedication  of  the 
ground  up  to  the  line  indicated  by  the  bound- 
ary he  has  himself  established. 

[3]  And  the  public  in  such  case  is  not  re- 
quired to  actually  work  and  travel  every 
inch  of  it  up  to  such  boundary  in  order  to 
have  the  roadway  that  wide.  Its  rights  are 
not  restricted  to  the  particular  i>art  traveled. 
State  V.  Thompson,  91  Mo.  App.  329.  In  the 
case  before  us  there  was  nothing  to  show  an 
Intention  to  dedicate  any  lesser  strip  than 
that  extending  clear  up  to  the  hedge  fence. 
In  this  respect  the  case  differs  from  Moore 
V.  Hawk,  57  Mo.  App.  495,  relied  upon  by 
relator.  There  the  property  owner  set  his 
fence  back  15  feet  in  order  to  dedicate  one- 
half  of  a  30-foot  roadway,  and  then  built  a 


hedge  from  5  to  10  feet  Inside  of  the  other 
fence  and  that  much  on  his  land  as  a  wind- 
break for  his  stock.  Afterwards  the  outside 
fence  rotted  down,  and  he  used  the  hedge 
as  the  fence.  It  was  held  that  he  had  not 
dedicated  more  than  to  the  first  fence  erect- 
ed, and  consequently  the  hedge  could  not  be 
said  to  be  on  the  line  of  the  highway.  If 
that  were  the  case  here,  if  the  former  land- 
owner had  by  any  act  indicated  an  intention 
to  dedicate  a  strip  of  lesser  extent  than  to 
the  hedge,  then  the  land  south  of  such  in- 
dicated line  would  belong  to  relator,  even 
though  unfenced  for  many  years,  since,  in 
the  -absence  of  actual  user,  the  public  would 
obtain  no  rights  beyond  the  line  first  estab- 
lished. 

[4]  It  Is  In  evidence  that  the  former  land- 
owner, relator's  predecessor  in  title,  at  one 
time  had  a  rail  fence  outside  and  north  of 
the  hedge  set  by  him,  and  that  this  rail  fence 
long  ago  rotted  down  and  has  disappeared. 
If  there  were  any  question  of  whether  the 
land  entered  upon  by  the  road  overseer  was 
Inside  of  this  old  rail  fence,  then  it  would 
be  necessary  to  submit  the  issue  involved 
to  the  jury.  But  during  the  trial  relator, 
while  on  the  stand,  admitted  that  the  land 
entered  upon  was  still  north  of  even  that 
fence.  During  his  cross-examination  the 
following  occurred:  "Q.  This  bank  you  are 
claiming  as  yours  and  undertook  to  take 
possession  of,  all  of  It,  every  part  of  it,  was 
north  of  the  hedge?  A.  It  was  north  of  the 
hedge.  Q.  There  were  the  remnants  of  an 
old  rail  fence  there  Just  outside  of  the  hedge? 
A.  I  never  seen  the  fence,  but  I  found  con- 
siderable rails.  Q.  You  found  the  evidence 
of  it,  the  remnants  of  it.  Just  outside  of  the 
hedge?  A.  Yes,  sir.  Q.  This  was  still  north 
of  these  old  rails,  wasn't  It?  A.  What?  Q. 
This  land  we  are  talking  about?  A.  It  teas 
right  north  of  it."  When  relator  said  this 
he  admitted  away  the  last  vestige  of  his 
right  to  have  the  case  submitted  to  a  Jury. 
There  was,  after  that,  no  disputed  question 
to  settle,  except  one  of  law,  which  was  en- 
tirely for  the  court 

In  addition  to  this,  relator  admitted  that 
the  telephone  line  running  along  the  road 
had  its  i)oles  set  north  of  the  hedge,  and 
that  the  road  overseer  came  down  south  to 
within  six  inches  of  these  poles,  but  not  be- 
yond them.  The  setting  of  these  telephone 
poles  was  some  slight  evidence  that  the 
ground  where  they  were  located  was  regard- 
ed as  being  right  of  way  and  not  private 
property,  and  used  as  such.  A  careful  exam- 
ination of  the  entire  record  convinces  us 
that  no  right  of  relator  was  abused  or  in- 
fringed upon  in  taking  the  cade  from  the 
Jury. 

The  Judgment  is  therefore  affirmed.  All 
concur. 
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CANNON  T.  UNKNOWN  HEIRS  OP  CUB-  | 

TIS  et  al.  I 

(St  Louis  Court  of  Appeals.    MissourL     June 
3,   1913.) 

1.  Partition  (S  21*)— Pbopebtt  Subject  to— 

Wills. 

Under  Rev.  St  1909,  |  583,  reqniriiiK 
courts  concerned  in  the  execution  of  wills  to 
have  due  regard  to  the  direction  thereof  and  the 
true  intent  of  testator,  and  section  2568  pro- 
viding that  no  partition  of  land  shall  be  made 
contrary  to  the  intention  of  testator  devisinc 
the  land,  partition  of  land  cannot  be  made  in 
contravention  of  the  will  devising  it 

[E2d.  Note.— For  other  cases,  see  Partition, 
Cent  Dig.  (  72 ;   Dec.  Dig.  |  21. •] 

2.  Pabtition  (I  21*)— Pbopebtt  Subject  to— 
Wills. 

A  will  whereby  testator  gave  to  his  wife  all 
his  real  estate  for  life  and  then  to  a  daughter 
and  the  heirs  of  her  body,  and  whereby  he  de- 
clared that  in  the  event  of  the  death  of  the 
daughter  childless,  the  executor  should  sell  the 
land  and  divide  the  proceeds,  and  whereby  he 
empowered  the  executor  to  make  deeds,  directed 
the  executor  to  sell  the  land  on  the  death  of 
the  daughter  childless,  and  divide  the  proceeds, 
and  he  acquired  a  power  of  disposition,  and  a 
partition  could  not  be  had  because  it  would  be 
in  contravention  of  the  wilL 

[E}d.  Note.— For  other  cases,  see  Partition, 
Cent  Dig.  {  72 ;   Dec.  Dig.  |  21. •] 

8.    EXECUTOBB  AND  ADinNISTRATOBB  (t  120*) — 
POWEB    OF    EXECUTOBS— PEaaONAL    TBU8T. 

A  will  which  directs  the  executor  to  sell 
real  estate  and  divide  the  proceeds  on  the  hap- 
pening of  a  contingency,  and  which  empowers 
the  executor  to  make  deeds,  does  not  repose  on 
him  any  personal  trust,  but  a  sale  must  be 
made  on  the  happening  of  the  contingency,  and 
the  power  to  sell  inheres  in  the  office  and  may 
be  exercised  by  the  administrator  de  bonis  non. 
[Ed.  Note.— For  other  cases,  see  Eixecutors 
and  Administrators,  Cent  Dig.  {f  485-492; 
Deo.  Dig.  {  120.*] 

Appeal  from  Circuit  Court,  Lincoln  Coun- 
ty;   B.  H.  Dy«r,  Judge. 

Action  by  Clarence  A.  Cannon  against  the 
unknown  heirs  of  Henry  B.  Curtis  and  oth- 
ers. From  a  judgment  for  plaintiff,  defend- 
ant John  R.  Cannon,  administrator  de  bonU 
non  of  Samuel  Cannon,  deceased,  appeals. 
Reversed  and  remanded. 

Creech,  Penn  &  Palmer,  of  Troy,  for  ap- 
pellant Woolfolk  A  Cannon,  of  Xroy,  foi 
respondent 

ALLEN,  3.  This  la  an  action  In  partition. 
One  Samuel  Cannon  died  testate  in  1857, 
seised  of  an  estate  in  fee  in  certain  lands  in 
Lincoln  county,  Mo.  The  provisions  of  bis 
last  will  and  testament  affecting  the  land 
here  sought  to  be  partitioned  are  as  follows:  : 

"Second.  I  will  that  my  wife,  Hannah  ! 
Cannon,  retain  and  be  in  possession  of  all  ! 
my  real  estate  during  her  natural  life,  and 
in  lieu  of  dower  of  my  personal  property  or  | 
perishable  estate,  she  have  and  retain  an  ' 
amount  equal  to  two  hundred  and  twenty  i 
dollars  worth."  | 

"Fifth.  After    my    death,    and   after   the  ; 


death  of  my  wife  Hannah  Cannon,  I  will  to 
my  daughter,  Lydla  Cannon,  and  to  the 
heirs  of  her  body  (if  she  ever  hare  any)  the 
tract  of  land  on  which  I  now  reside.  In  the 
event  she  should  die  childless,  then  my  said 
executor  shall  sell  said  land  and  divide  the 
sale  money  equally  between  all  my  children." 
The  will  then  provides  as  follows: 
"Sixth.  I  hereby  appoint  John  Cannon  my 
executor  to  carry  into  effect  the  provisions 
of  this  will,  waiving  all  forms  of  law,  and 
empowering  my  said  executor  to  sell  any 
of  my.  personal  property  either  at  public  or 
private  sale  as  he  may  think  best,  collect 
debts,  make  deeds,  sue  and  defend,  and 
make  and  give  acquittance,  and  in  fact,  to  do 
any  and  everything  relative  to  my  said  es- 
tate that  I  might  or  could  do  were  I  present 
and  living,  hereby  conflrming  and  satisfying 
wliatsoever  my  said  executor  may  do  by  vir- 
tue of  this  will,  and  should  anything  pre- 
vent John  Cannon  from  acting,  then  Samnd 
Cannon,  Isaac  Cannon,  William,  James  or 
Bluford  Cannon  is  appointed  in  his  stead,  so 
that  any  one  of  my  sons  above  named  is  ap- 
pointed my  executor  should  anything  prevent 
John  Cannon  from  acting  I  give  and  grant 
all  power  to  which  ever  of-  my  sons  may  act 
that  I  have  given  to  the  first  named  execu- 
tor." 

The  record  shows  that  John  Cannon  quali- 
fied as  executor  of  the  will  and  administered 
upon  the  said  estate  until  his  death  in  1888. 
The  record  does  not  disclose  who  succeeded 
him  as  executor,  but  it  does  appear  that 
prior  to  the  year  1911  all  of  the  sons  of  the 
testator  named  in  the  sixth  paragraph  of  his 
will  departed  this  life.  It  further  appears 
that  the  testator's  wife,  Hannah  Cannon, 
died  many  years  ago,  and  that  his  daughter, 
Lydia,  died  in  1911,  without  having  had  is- 
sue; that  upon  the  death  of  said  Lydia, 
without  issue,  one  John  R.  Cannon  was  du- 
ly appointed  administrator  de  bonis  non  cum 
testamento  annexo  of  the  estate  of  said  Sam- 
uel Cannon,  deceased,  by  the  probate  court 
of  said  Lincoln  county,  and  duly  qualified 
as  such  administrator.  Thereafter,  during 
the  same  year,  this  suit  was  instituted  in 
the  Lincoln  county  circuit  court  by  plaintUf, 
Clarence  A.  Cannon,  one  of  the  heirs  at  law 
of  said  Samuel  C!annon,  deceased,  setting  up 
that  plaintiff  and  the  defendants  named  In 
the  petition  herein  are  tenants  in  common 
of  an  estate  in  fee  simple  in  the  land  in 
question,  describing  it,  and  being  the  same 
land  mentioned  in  the  fifth  paragraph  of  the 
testator's  will,  above  set  out,  and  seeking  to 
have  said  land  sold  in  partition,  and  the  pro- 
ceeds of  the  sale  thereof,  after  the  payment 
of  the  costs  and  expenses  of  the  suit,  dis- 
tributed among  the  parties  to  the  action  In 
proportion  to  their  alleged  respective  Inter- 
ests in  the  land.  Thereafter  the  appellant, 
John  R  Cannon,  the  administrator  de  bonis 
non,  applied  to  the  court  requesting  to  be 
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made  a  party  defendant  to  the  snit  and  to 
be  permitted  to  file  pleadings  therein,  which 
request  was  by  the  court  granted.  There- 
upon appellant,  as  such  administrator,  by 
leave  ot  court  filed  what  Is  termed  a  plea  in 
abatement  to  the  plaintiff's  petition,  setting 
up  the  provisions  of  the  will  ot  said  testa- 
tor, and  asserting  that  the  real  estate  de- 
scribed In  the  petition  herein  and  sought  to 
be  partitioned  Is  not  subject  to  partition  be- 
cause the  same  would  be  in  contravention  of 
the  will  of  said  testator,  but  that  the  title 
to  the  land  is  vested  in  the  appellant  admin- 
istrator, as  the  successor  in  office  ot  the  ex- 
ecutor under  the  will,  and  that  appellant  as 
administrator  de  bonis  non  is  vested  with 
the  exclusive  power  to  sell  said  real  estate  li^ 
accordance  with  the  provisions  of  the  last 
will  and  testament  of  said  Samuel  Cannon. 
To  tbls  pleading  plaintiff  filed  an  answer 
admitting  all  of  the  material  facts  therein 
alleged,  but  denying  that  the  appellant,  as 
administrator,  is  vested  with  the  power  to 
sell  the  lands  described  In  plaintiff's  peti- 
tion, and  praying  that  the  plea  in  abatement 
be  overruled.  Thereafter  the  court  over- 
ruled said  plea  In  abatement  and  entered 
Judgment  against  appellant  thereupon,  from 
which  the  latter  has  duly  prosecuted  his  ai>- 
peal  to  this  court 

When  the  cause  was  reached  for  hearing 
In  this  court,  It  was  transferred  to  the  Su- 
preme Court  for  the  reason  that  we  were 
of  the  opinion  that  the  action  Involved  title 
to  real  estate,  within  the  meaning  of  the 
Constitution,  and  that  this  court  was  without 
Jurisdiction  to  hear  and  determine  the  ap- 
peaL  However,  the  Supreme  Court  has 
since,  on  motion  of  appellant,  retransferred 
the  cause  here  as  being  within  our  Jurisdic- 
tion, and  we  shall  therefore  proceed  to  a 
determination  of  the  Issue  Involved.  The 
only  question  raised  by  the  appeal  is  wheth- 
er partition  will  lie  as  to  these  lands.  In 
view  of  the  right  asserted  by  the  adminis- 
trator de  bonis  non  to  make  a  sale  thereof, 
under  the .  provisions  of  the  will,  and  dis- 
tribute the  proceeds.  Nothing  appears  in  the 
record  to  indicate  upon  what  theory  the 
lower  court  proceeded  in  determining  this 
question  In  favor  of  plaintiff  and  against  the 
administrator,  and  we  have  not  been  fa- 
vored with  a  brief  on  behalf  of  plaintiff,  re- 
spondent In  this  court. 

[1]  Section  2569,  Revised  Statutes  1909, 
provides  as  follows :  "No  partition  or  sale  of 
lands,  tenements  or  hereditaments,  devised 
by  any  last  will,  shall  be  made  under  the 
provisions  of  this  article,  contrary  to  the 
Intention  of  the  testator,  expressed  In  any 
such  wUl." 

Section  983,  Revised  Statutes  1909,  which 
Is  in  pari  materia  and  to  be  construed  with 
the  section  quoted  above,  Is  as  follows :  "All 
courts  and  others  concerned  In  the  execution 
of  last  wills  shall  have  due  regard  to  the  di- 
rections ot  the  will,   and  the  true  intent 


and  meaning  of  the  testator,  In  all  mattets 
brought  before  them." 

That  partition  of  lands  cannot  be  made 
contrary  to  the  Intention  of  a  testator  ex- 
pressed in  his  will  is  the  clear  mandate  of 
the  statute,  and  in  obedience  to  the  latter 
our  Supreme  Court  has  repeatedly  so  de- 
clared. See  Stewart  v.  Jones,  219  Mo.  614, 
118  S.  W.  1,  131  Am.  St.  Rep.  595.  Numer- 
ous other  cases  might  be  dted,  but  to  do  so 
would  serve  no  useful  purpose,  as  the  ques- 
tion Is  not  an  open  one.  As  is  said  in  Cub- 
bage  V.  Franklin,  62  Mo.  loc.  dt  368 :  "Our 
partition  law  is  very  broad,  but  It  at  least 
provides  that  a  partition  cannot  be  made  In 
contravention  of  a  will.  Indeed,  If  the  con- 
trary was  held,  there  would  be  no  use  In  our 
statute  allowing  a  testator  to  make  a  will." 

[2]  The  question,  then,  is  whether  a  par- 
tition of  the  lands  here  in  question  would 
be  contrary  to  the  intention  of  the  testator, 
Samuel  Cannon,  as  expressed  in  his  last 
will  and  testament  We  think  that  the  an- 
swer to  this  question  Is  obvious,  for  It  clearly 
appears  that  to  permit  partition  would  be  to 
do  violence  to  the  terms  of  the  will.  The 
fifth  clause  of  the  will  expressly  provides 
that,  in  the  event  the  testator's  daughter, 
Lydla,  shall  die  childless,  then  the  executor 
shall  sell  the  land  and  divide  the  sale  money 
equally  among  all  of  the  testator's  children. 
The  next  clause  empowers  the  executor, 
among  other  things,  to  "make  deeds."  Man- 
ifestly the  intention  of  the  testator,  as  clear- 
ly expressed  In  his  will,  was  that  the  lands 
should  be  sold  and  conveyed  by  the  executor, 
and  that  the  proceeds  of  the  sale  thereof 
should  be  distributed  as  directed  by  the  will. 

We  are  not  to  be  understood  as  holding 
that  under  the  will  of  the  testator  the  ex- 
ecutor took  title  to  the  land  In  question,  but 
rather  the  power  of  disposition.  See  Em- 
mons V.  Gordon,  140  Mo.  490,  41  S.  W.  998, 
62  Am.  St  Rep.  734;  Barnard  v.  Keathley, 
230  Mo.  loc.  dt  226,  130  S.  W.  306.  Never- 
theless, it  is  the  will  of  the  testator  that  the 
land  be  so  sold  and  the  proceeds  divided  as 
the  will  directs.  It  will  be  observed  that, 
in  the  event  that  the  testator's  daughter, 
Lydla,  shall  die  childless,  the  will  peremp- 
torily directs  a  sale  of  the  land  by  the  ex- 
ecutor. To  permit  partition  by  the  heirs 
would  be  to  disregard  the  clearly  expressed 
intention  of  the  testator  and  directly  con- 
trary to  the  positive  direction  of  the  will. 

[3]  The  only  remaining  question  is  wheth- 
er the  power  of  sale  conferred  by  the  will 
upon  the  executor  may  be  exercised  by  the 
administrator  de  bonis  non  with  will  annex- 
ed, or  whether  the  direction  and  power  to 
sell  is  personal  to  those  named  in  the  will, 
any  one  of  whom  might  l>e  appointed  and 
act  as  executor  thereof. 

The  will  does  not  appear  to  vest  in  the 
executor  any  discretion  either  with  respect 
to  the  exercise  of  the  power  of  sale  confer- 
red or  In  the  distributloa  of  the  proceeds  to 
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be  derived  therefrom.  No  personal  trust 
and  confidence  Is  reposed  In  the  executor  re- 
specting the  sale  of  this  land.  Under  such 
Circumstances,  the  power  Is  not  personal  to 
the  executor  or  executors  named,  but  in- 
heres in  the  office,  and  there  appears  to  be 
no  doubt  as  to  the  power  of  the  administra- 
tor de  bonis  non  cum  testamento  annexo  to 
execute  the  power  and  carry  out  the  terms 
and  provisions  of  the  will,  as  the  successor 
in  office  of  the  executor  or  executors  named. 
See  Francisco  v.  WIngfleld,  161  Mo.  loc.  cit. 
558,  61  S.  W.  842;  Donaldson  v.  Allen,  182 
Mo.  loc.  cit  648,  81  S.  W.  1151:  Revised 
Statutes  1909,  {S  54  and  141. 

Under  the  record  before  us,  we  must  as- 
sume that  the  administrator  de  bonis  non, 
with  will  annexed,  was  regularly  and  prop- 
erly appointed  by  the  probate  court,  whereby 
he  became  charged  with  the  duties  and  vest- 
ed with  the  powers  of  the  executors  named 
In  the  will,  in  so  far  as  pertains  to  carrying 
out  such  provisions  of  the  will  as  remained 
unexecuted. 

For  the  reasons  given  above,  the  Judgment 
of  the  circuit  court  must  be  reversed,  and 
the  cause  remanded  with  directions  to  sus- 
tain the  plea  of  the  administrator  de  bonis 
non  and  dismiss  the  plaintiff's  petition  here- 
in.   It  is  so  ordered. 

REYNOLDS,  P.  J.,  and  NORTONI,  J.,  con- 
cur. 


CREASEX  T.  CREASEX, 

(St  Louis  Court  of  Appeals.     Missouri.     June 

3,  1913.     Rehearing  Denied 

June  17,  1913.) 

1.  Divorce  (|  219*)  —  Alimony  Pendentk 
Lite — Effect  of  Alxowanci  of  Alimont 
IN  Gross. 

Rev.  St.  1909,  |  2375,  provides  that  the 
court,  on  decreeing  a  divorce,  may  malce  such 
order  as  to  the  allowance  and  maintenance  of 
the  wife  as  may  be  reasonable,  and,  when  the 
wife  is  plaintiff,  may  order  the  defendant  to 
give  security  therefor,  and  may  decree  alimony 
pending  the  suit  in  ail  cases  where  the  same 
would  be  just.  The  trial  court,  pending  the 
determination  of  plaintiff's  action  for  divorce, 
on  March  4,  1911,  ordered  that  be  pay  to  de- 
fendant, his  wife,  certain  attorney's  fees  and 
$40  per  month  as  alimony  until  further  order 
and  thereafter  judgment  was  entered  awarding 
defendant's  alimony  in  gross.  Held,  that  the 
provision  for  alimony  pendente  lite  applied  only 
to  the  allowance  of  alimony  until  the  matter 
of  alimony  was  determined  by  final  decree,  aft- 
er which  no  cause  could  be  said  to  Toe  pending, 
and  the  effect  of  it  was  to  vacate  the  prior  or- 
der for  alimony,  in  so  far  as  concerned  pay- 
ment under  it  after  the  entry  of  the  final  decree. 
[p;d.  Note. — For  other  cases,  see  Divorce, 
Cent.  Dig.  §f  640,  735-737 ;   Dec.  Dig.  t  219. ♦] 

2.  Divorce  (|  182*)— Alimony  and  Allow- 
ances—Jubisdiction. 

V'nder  Rev.  St  1909,  i  2375,  empowering 
»  court  to  make  orders  for  alimony  subject  to 


the  right  of  the  court  when  a  decree  of  divorce 
has  l>een  granted  and  is  in  force,  to  make  al- 
terations from  time  to  time  as  may  be_  proper, 
it  is  within  the  sole  power  of  the  circuit  coort 
by  final  decree  or  by  amendment,  to  decree 
alimony  payable  in  gross,  or  in  installments,  or 
from  month  to  month,  or  otherwise,  and  by 
final  decree,  in  case  of  an  appeal,  to  provide  for 
the  payment  of  suit  money,  counsel  fees,  and 
alimony  pending  the  appeal,  and  such  power 
does  not  rest  in  the  court  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Divorce, 
Cent  Dig.  ({  568,  587,  588,  625,  638,  641,  667; 
Dec  Dig.  {  182.  ♦] 

Appeal  from  Circuit  Court,  Pike  County: 

B.  H.  Dyer,  Judge. 

Action  for  divorce  by  Mason  Creasey 
against  Carrie  B.  Creasey.  From  an  order 
denying  his  motion  to  quash  an  execution  for 
an  installment  of  alimony  pendente  llte^ 
plaintiff  appeals.    Reversed. 

See,  also,  151  8.  W.  215. 

Fry  &  Rodgers,  of  Mexico,  Mo.,  and  J.  D. 
Hostetter,  of  Bowling  Green,  for  appellant 

C.  A.  Barnes  and  D.  A.  Murphy,  both  of 
Mexico,  Mo.,  for  respondent 

REYNOLDS,  P.  J.  Pending  the  deter- 
mination of  a  suit  for  divorce  between  these 
parties,  in  which  suit  the  wife,  defendant, 
had  filed  an  answer  in  the  nature  of  a  cross- 
bill, the  circuit  court  of  Pike  County,  In 
which  the  action  was  pending  on  change  of 
venue  from  the  Audrain  Circuit  Court,  on 
the  4th  of  March,  1911,  entered  up  the  fol- 
lowing order,  properly  entitled  in  the  cause: 
"Now  at  this  day  come  the  parties  here- 
in by  their  respective  attorneys,  and  the 
motion  foV  alimony,  attorney  fees  and  suit 
money  filed  herein  by  the  defendant  coming 
on  to  be  heard  and  being  seen,  heard  and 
duly  submitted  is  by  order  of  court  sustained 
and  It  is  ordered  by  the  court  that  plaintiff 
pay  to  defendant  the  sum  of  $150  attorney's 
fees  and  the  further  sum  of  $40  per  month 
alimony  the  first  Installment  due  and  payable 
this  day  and  further  Installments  due  and 
payable  on  the  fourth  day  of  each  succeeding 
mouth  until  otherwise  ordered  by  the  court 
and  It  is  further  ordered  and  adjudged  by 
the  court  that  the  defendant  have  and  re- 
cover of  and  from  the  plaintiff  all  costs  and 
charges  tn  and  about  this  motion  laid  out 
and  expended  and  may  have  execution  there- 
for." 

The  husband  (plaintiff)  complied  with  the 
order  of  the  court  and  paid  the  first  Install- 
ment of  $40  on  March  4,  1911,  but  failed  to 
pay  the  second  and  third  Installments  of 
the  alimony  until  an  execution  was' Issued 
and  placed  In  the  hands  of  the  sheriff  of 
Audrain  county,  the  county  of  the  reaidotoe 
of  the  plaintiff,  under  which  levies  were 
made  and  the  execution  satisfied.  Not  pay- 
ing the  fourth  installment,  due  on  the  4th 
of  June,  1911,  or  any  Installment  since  that 


•For  other  cases  see  same  topic  and  section  NUMBBH  In  Dec  Dig.  *  Am.  Dig.  Key-No.  Sensa  ft  Bep'r  I»d«z«s 
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time,  execatlon  was  Issued  for  the  June  In- 
stallment The  plaintiff  thereupon  filed  his 
motion  In  the  circuit  court  of  Pike  county 
to  quash  It  After  hearing  the  testimony  in- 
troduced by  plaintiff  and  the  defendant  the 
court  declined  to  quash  the  execution.  From 
an  order  to  that  effect  plaintiff  has  duly  per- 
fected his  appeal  to  this  court 

The  ground  of  refusal  to  pay  this  install- 
ment due  in  June,  1911,  and  the  ground  upon 
which  the  motion  to  quash  the  execution  ia 
based.  Is,  that  after  the  entry  of  the  order 
of  March  4,  1911,  for  the  payment  of  further 
alimony  pendente  lite,  Judgment  had  been 
entered  in  the  divorce  suit,  awarding  the  de- 
fendant alimony  in  gross  and  that  by  force 
*  of  this  decree,  the  order  for  payment  of 
monthly  alimony  pending  the  suit  was  no 
longer  operative. 

The  divorce  case  Itself  came  on  for  hearing 
In  the  circuit  court  of  Pike  county  and  about 
March  12th  was  tried  on  the  merits.  On 
March  16,  1911,  a  decree  was  entered  against 
the  plaintiff,  dismissing  his  suit  and  award- 
ing the  defendant  a  divorce  on  her  answer. 
The  decree  further  adjudged  that  defendant 
liave  and  recover  from  [plaintiff]  as  and  for 
alimony  in  gross  the  sum  of  $2,500  and  for 
additional  attorney's  fee  the  further  sum  of 
$100,  and  that  she  have  and  recover  her 
costs  in  this  behalf  expended  and  that  she 
have  execution  therefor."  The  plaintiff 
duly  perfected  his  appeal  from  this  decree, 
executing  an  appeal  bond,  duly  approved  by 
the  circuit  court  Afterwards,  the  divorce 
case  coming  on  for  hearing  before  our  court 
a  decree  was  entered  here  reversing  the 
Judgment  of  the  circuit  court  In  toto,  and 
remanding  the  cause,  "with  directions  to  the 
circuit  court  to  enter  Its  Judgment  that  the 
plaintiff  take  nothing  by  his  petition  and 
that  the  defendant  take  nothing  by  her  an- 
swer, the  defendant,  however,  to  have  and 
recover  her  costs  In  this  behalf  expended, 
the  matter  of  an  allowance  to  defendant  for 
attorney's  fees  for  services  here  and  in  the 
circuit  court"  being  remitted  to  the  circuit 
court  This  Judgment  of  reversal  was  en- 
tered by  our  court  on  the  12th  of  November, 
1912.  See  Creasey  v.  Creasey,  151  S.  W.  219. 
[1,  i]  Divorce,  with  its  incidents,  Is,  In  our 
state,  entirely  a  statutory  proceeding.  It  Is 
provided  by  section  2375,  Revised  Statutes 
1909,  that  "when  a  divorce  shall  be  adjudged, 
the  court  shall  mak^  such  order  touching 
the  alimony  and  maintenance  of  the  wife, 
•  •  •  as,  from  the  circumstances  of  the 
parties  and  the  nature  of  the  case,  shall  be 
reasonable,  and  when  the  wife  Is  plaintiff, 
may  order  the  defendant  to  give  security 
for  such  alimony  and  maintenance,"  subject, 
however,  to  the  right  of  the  circuit  court 
when  a  decree  of  divorce  has  been  granted 
and  Is  In  force,  to  "make  such  alteration, 
from  time  to  time,  as  to  the  allowance  of 
alimony  and  maintenance^  as  may  be  prop- 


er." That  same  section  also  provides:  "The 
court  may  decree  alimony  pending  the  suit 
for  divorce  In  all  cases  where  the  same 
would  be  Just  whether  the  wife  be  plaintiff 
or  defendant  and  enforce  such  order  in  the 
manner  provided  by  law  in  other  cases." 

We  have  no  decision  in  our  state  which 
directly  covers  the  point  here  in  issue,  but  on 
consideration,  have  concluded  that  this  last 
part  of  the  section  quoted  is  Intended  to 
apply,  and  can  only  apply,  to  the  allowance 
of  alimony  until  the  matter  of  alimony  is 
determined  by  the  final  decree  in  the  cause 
In  the  circuit  court  When,  therefore,  a  de- 
cree is  rendered  in  favor  of  the  wife,  whether 
plaintiff  or  defendant  and  alimony  In  gross 
allowed,  we  hold  that  that  Is  not  only  a  de- 
termination of  the  cause  so  that  It  is  no 
longer  said  to  be  pending  in  the  trial  court, 
but  that  its  effect  is  to  vacate  prior  orders 
for  alimony,  In  so  far  as  concerns  payment 
under  them  after  the  entry  of  the  final  de- 
cree; that  the  final  decree  vacated  what  in 
effect,  are  interlocutory  orders  providing 
for  payment  of  temporary  alimony  In  so  far 
as  concerns  their  further  accrual  and  pay- 
ment, the  whole  matter  of  alimony  being  con- 
cluded by  the  final  decree,  subject  to  this, 
however,  that  after  the  rendition  of  the  final 
decree,  tiiat  decree  not  set  aside,  and  not  un- 
der Jippeal,  it  is  within  the  power  of  the 
trial  court  to  make  such  alterations  as  to 
alimony  as  may  be  proper,  it  being  within 
the  power  of  that  court,  in  the  final  decree, 
or  by  amendment  to  decree  alimony  payable 
in  gross  or  in  Installments,  or  from  month  to 
month  or  otherwise.  It  is  also  within  the 
power  of  the  trial  court  in  and  by  the  final 
decree,  in  case  of  an  appeal,  to  provide  for 
the  payment  of  svilt  money,  counsel  fees  and 
alimony  pending  and  covering  the  appeaL 
But  this  must  be  done  in  and  by  the  final 
decree,  or  along  with  the  granting  of  an  ap- 
peal, if  an  appeal  is  taken.  That  It  is  with- 
in the  power  of  the  drcult  court,  and  solely 
within  Its  power  so  to  do,  Is  clearly  settled 
by  the  decisions  of  our  Supreme  Court  and 
of  the  Courts  of  Appeals.  See  State  ex  rel. 
Clarkson  v.  St  Louis  Court  of  Appeals,  88 
Mo.  135 ;  State  ex  rel.  Gercke  v.  Seddon,  93 
Mo.  520,  6  S,  W.  342;  State  ex  rel.  Dawson 
V.  St  Louis  Court  of  Appeals,  99  Mo.  216 
(cited  as  State  ex  rel.  Dawson  v.  Rombauer 
et  al.,  Judges,  12  S.  W.  061);  Dawson  v. 
Dawson,  37  Mo.  App.  207;  Rosenfeld  v. 
Rosenfeld,  63  Mo.  App.  411;  Lawlor  v.  Law- 
lor,  76  Mo.  App.  293,  and  other  cases  fol- 
lowing. 

Prior  to  the  decision  in  State  ex  rel.  Clark- 
son  V.  St  Louis  Court  of  Appeals,  supra, 
our  court"  had  held  that  It  was  within  our 
power  to  allow  alimony,  counsel  fees  and  suit 
money  after  a  cause  had  come  to  this  court 
on  appeal,  but  since  the  decision  in  that  case 
the  unquestioned  rule  in  our  state  is,  that  it 
U  within  the  power  of  the  trial  court  alone 
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to  provide  for  alimony,  counsel  fees  and 
maintenance,  pending  the  appeal. 

In  Watklns  v.  Walking,  66  Mo.  App.  468, 
It  is  held  that  the  circuit  court,  after  dismLss- 
Ing  plaintiff's  petition  In  a  divorce  proceed- 
ing, has  no  jurisdiction  pending  a  motion  for 
new  trial  and  before  application  for  an  ap- 
peal is  made,  to  allow  the  plaintiff  alimony  to 
prosecute  an  appeal.  The  effect  of  this  la 
that  unless  an  appeal  is  prosecuted  from  a 
final  decree  dismissing  the  action,  there  is 
nothing  pending  In  the  trial  court  on  which 
to  found  an  order  for  further  payment  of 
alimony  or  suit  money. 

A  case  decided  in  one  of  the  districts  of 
the  Supreme  Court  of  New  York,  that  of 
Wood  V.  Wood,  7  Lans.  (N.  Y.)  204,  states 
what  we  bold  to  be  the  law  of  the  case  so 
concisely  that  we  feel  warranted  in  quoting 
it  at  some  length.  There  judgment  was  ren- 
dered and  entered  in  favor  of  the  defendant 
In  November,  1871.  An  appeal  was  taken 
by  the  husband,  plaintiff,  from  this  judgment 
in  January,  1872,  but  withdrawn  In  the  suc- 
ceeding July.  There  had  been  an  order  made 
in  the  action  for  alimony  in  favor  of  the  de- 
fendant, pendente  lite.  The  plaintiff  paid 
this  alimony  until  the  entry  of  the  final  Judg- 
ment in  November,  1871.  After  the  with- 
drawal of  the  appeal,  the  defendant  moved 
for  an  order  to  compel  the  plaintiff  to  pay 
alimony  up  to  the  time  of  the  discontinuance 
of  the  action,  that  is,  withdrawal  of  the  ap- 
peal, and  from  an  order  to  that  effect  made 
by  the  trial  court,  the  plaintiff  appealed.  Un- 
der these  facts  the  appellate  court  held  that 
the  order  appealed  from  was  erroneous. 
"The  order  for  temporary  alimony  was  super- 
seded by  the  judgment  That  is  the  rule  in 
respect  to  all  orders  made  upon  Interlocutory 
applications.  •  •  •  The  judgment  con- 
cludes the  parties  on  the  subject  of  alimony, 
as  well  as  other  matters  Involved  in  the  suit 
If  the  husband  ought  to  pay  future  alimony, 
a  clause  to  that  effect  should  be  Inserted  in 
the  judgment  If  the  judgment  contain  no 
such  direction,  and  reasons  exist  for  the  con- 
tinuance of  temporary  alimony  pending  an 
appeal  from  the  judgment,  a  fresh  applica- 
tion 4n  some  form  should  be  made.  *  •  * 
For  the  present  it  is  sufficient  to  say  that  an 
interlocutory  order  for  the  payment  of  tem- 
porary alimony  is  not  operative  after  judg- 
ment." The  order  of  the  trial  court  allow- 
ing it  consequently  was  reversed.  Our  own 
statutes  upon  divorce  and  alimony  are  so 
closely  bottomed  on  those  of  New  York,  in 
as  far  as  the  point  here  before  us  is  con- 
cerned, that  we  feel  no  hesitation  in  accept- 
ing this  as  correct  and  as  applicable  here. 
Other  cases  from  other  states,  cited  by  coun- 
sel for  appellant,  are  to  the  same  effect  We 
are  cited  by  counsel  for  respondent  to  no 
decisions  to  the  contrary.     It  is  true  that 


those  learned  gentlemen  have  referred  as  to 
Missouri  cases,  all  of  which  we  Iiave  dted 
above,  but  none  of  them  meet  tlie  point  here 
in  decision. 

We  can  come  to  no  conclusion  other  than 
that  the  learned  trial  court  in  refusing  to 
quash  the  execution  here  -involved,  did  so  on 
an  erroneous  view  of  the  law.  Its  Judgment 
must  be  and  is  reversed. 

NOBTONI  and  ALLEN.  JJ.,  concur. 


JONES  v.  ALP.   BENNETT  LUMBESl  CO.  • 

(St  Louia  Court  of  Appeals.     MiaaonrL     Jane 
3,   1913.) 

L  Mabteb  and  Sebvant  <|  82*)— Labobkbs' 

TvTRVS— "PrrSON  *' 

Under  Rev.  St  1909,  S  2188,  providing 
that  when  tlie  property  of  any  compaDy  or 
person  shall  be  seized  upon  any  process,  or 
when  the  business  shall  be  suspended  by  the 
action  of  creditors,  or  put  in  the  hands  of  a 
receiver,  the  debts  owing  to  laborers  or  serv- 
ants shall  be  treated  as  preferred  debts,  and 
shall  first  be  paid,  and  any  laborer  or  servant 
desiring  to  enforce  his  or  her  claim  for  wages 
shall  present  a  statement  under  oath  to  the  of- 
ficer, person,  or  court  charged  with  such  prop- 
erty, within  10  days  after  seizure  thereof,  on 
any  execution  or  writ  of  attachment  and  within 
30  days  after  the  same  may  have  been  placed 
In  the  hands  of  a  receiver,  but  that  any  per- 
son interested  may  contest  such  claim ;  and  in 
view  of  sections  21S9,  2190,  respectively  fixing 
the  time  within  which  laborers  shall  commence 
their  actions  upon  snch  claims,  and  providing 
for  the  enforcement  of  judgments  in  their  fa- 
vor, a  laborer  having  a  claim  against  his  em- 
ployer for  wages  has  no  riglit  of  action  against 
a  tibird  jterson  who  in  some  manner  other  than 
by  execution  or  attachment  comes  into  posses- 
sion of  the  employer's  property,  for  the  stat- 
ute applies  only  where  the  property  has  been 
seized  under  process  of  court,  and  not  where  it 
is  taken  under  some  paramount  lien  as  a  mort- 
gage, and  the  word  "person,"  used  in  that  por- 
tion of  the  statute  providing  that  a  laborer  de- 
siring to  enforce  a  claim  shall  present  a  state- 
ment to  the  oflScer,  person,  or  court  charged  with 
the  property,  merely  refers  to  one  in  charge  of 
such  property  in  some  capacity  under  the  pro- 
cess of  the  court 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  if  128-134;  Dec  Dig.  ) 
82.» 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  B322-6338;    vol.  8,  p.  7752.] 

2.  JUDGMKNT    (f    18*)— VAUDITT— PUtAniRO— 

Necessitt. 

No  valid  judgment  can  be  entered  under  a 
petition  which  states  no  cause  of  action. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  if  34-^7 ;    Dec.  Dig.  {  la*] 

3.  Appeal  and  Ebbob  (||  238,  285«>— Pbm- 
ENTATiON  Below  of  Obounds  of  Revhsw— 
New  Trial— Necessitt. 

As  the  failure  of  a  petition  to  state  a 
cause  of  action  is  an  error  appearing  on  the 
face  of  the  record  proper,  the  appellate  court 
on  writ   of  error,  will   reverse   the  judgment. 


*For  oUmt  cases  lae  sune  topic  uaA  section  NUMBBB  In  Vte,  Plf.  A  Am.  Dig.  Ker-Me.  8«ciM  A  Bw'r  tmUam 
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though  no  motion  for  new  trial  or  in  arrest  was 
filed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Bit;.  M  1343.  1345.  138i!.  13S6- 
1396,  1397,  1399-1401,  1404-1407,  1684-1690; 
Dec  Dig.  K  238,  285.*] 

Eirror  to  Circuit  Court,  Stoddard  County. 

Action  by  J.  T.  Jones  against  the  Alf.  Ben- 
nett Liuuber  Company.  There  was  a  Jndg- 
ment  for  plaintiff,  and  defendant  brings  er- 
ror.   Reversed.   . 

W.  E.  Edmonds,  of  Bernle,  for  plaintiff  in 
error.  Johnson,  Houts,  Marlatt  &  Hawes,  of 
St.  Louis,  for  defendant  in  error. 

ALLEN,  J.  Plaintiff,  defendant  in  error 
here,  brought  suit  in  the  Stoddard  county 
circuit  court  on  August  6,  1910,  against  the 
Alf.  Bennett  Lumber  Company,  plaintiff  in 
error,  upon  certain  claims,  theretofore  as- 
signed to  plaintiff,  for  work  and  labor  per- 
formed for  the  firm  of  Chas.  M.  Fletcher  & 
Son.  The  petition  contains  23  different 
counts;  the  first  count  thereof,  omitting 
formal  allegations,  being  as  follows:  "Plain- 
tiff for  cause  of  action  states  that  on  or 
about  the  months  of  July  and  August,  1909, 
Charles  M.  Fletcher  and  Robert  U.  Fletcher 
were  copartners  in  business  at  the  county  of 
Stoddard,  in  the  state  of  Missouri,  under  the 
firm  name  and  style  of  Charles  M.  Fletcher 
&  Son,  and  under  such  name  and  style  were 
engaged  in  the  business  of  sawing,  manu- 
facturing, and  marketing  hardwood  lumber. 

That  on  or  about  the day  of  August, 

1909,  the  business  and  operations  of  said 
firm  were  closed  out  and  suspended  by  the 
action  of  creditors  of  said  firm  in  this:  That 
the  lumber,  sawmill,  and  appliances  belong- 
ing to  said  firm  were  taken  possession  of  by 
Mills  Brothers  and  the  Bank  of  Bernie,  cred- 
itors of  said  firm,  under  and  by  virtue  of 
two  chattel  mortgages  given  to  said  creditors 
by  said  firm  prior  to  said  last-mentioned 
date,  and  all  of  said  property  of  said  firm 
sold  to  satisfy  said  mortgages.  That  prior  to 
said  sale  defendants,  the  said  Alf.  Bennett 
Lumber  Company,  took  into  their  possession 
lumber  belonging  to  said  firm  of  Charles  M. 
Fletcher  &  Son,  sold  the  same  for  a  large 
sum  of  money,  to  wit,  the  sum  of  $2,000,  and 
that  defendants  have  retained  and  still  re- 
tain in  their  possession  said  sum  of  money, 
under  the  claim  that  the  said  Charles  M. 
Fletcher  &  Son  were  indebted  to  said  defend- 
ants. That  at  the  time  said  defendants  took 
Into  their  possession  said  lumber  the  said 
Charles  M.  Fletcher  &  Son  were  Indebted  to 
one  J.  M.  Lane  for  work  and  common  labor 
done  and  performed  in  and  -upon  said  lumber 
in  and  about  said  sawmill  in  the  sum  of 
thirty-six  and  93/100  dollars.  That  said 
work  and  labor  was  done  within  six  months 
prior  to  the  taking  possession  of  said  lumber 
by  defendants,  and  is  and  was  a  preferred 


and  prior  claim  agaln^  the  property  and 
assets  of  said  Charles  M.  Fletcher  i&  Son 
to  any  debt  or  claim  of  defendants  against 
said  Charles  M.  Fletcher  &  Son.  That  on 
the  10th  day  of  September,  1909,  the  said  J. 
M.  Lane  duly  assigned  In  writing  his  said 
claim  to  this  plaintiff.  Wherefore  plaintiff 
asks  Judgment  for  said  sum  of  thirty-six  and 
93/100  dollars." 

Each  of  the  22  succeeding  counts  were 
substantially  the  same  as  that  above,  differ- 
ing only  in  the  name  of  the  person  by  whom 
the  work  and  labor  was  alleged  to  have  been 
performed  and  the  amount  due  therefor. 

Continuing,  the  petition  set  out  In  full  a 
notice  alleged  to  have  been  served  on  defend- 
ant September  24,  1909,  stating  the  amount 
claimed  to  be  due  plaintiff  as  assignee  of 
the  23  claims  sued  upon,  specifying  the  na- 
ture of  the  work  performed  by  said  laborers 
and  when  performed,  calling  attention  to 
section  3167,  c.  2^  Bev.  Stat  of  Mo.  1899 
(now  section  2188,  Rev.  Stat  1909),  and  re- 
citing that  the  business  of  Charles  M.  Fletch- 
er &  Son  had  been  suspended  by  the  action 
of  creditors,  and  calling  upon  the  defendant 
to  pay  said  claims  because  of  the  alleged  fact 
that  certain  lumber  had  been  transferred  to 
the  defendant  which  had  been  manufactured 
at  the  sawmill  of  Charles  M.  Fletcher  &  Son 
with  the  labor  of  the  various  persons  who 
had  assigned  their  claims  to  this  plaintiff. 

The  defendant  filed  no  answer  or  other 
pleading  to  said  petition,  and  on  October  3, 
1910,  during  the  September  term  of  the 
circuit  court,  the  cause  was  heard  by  the 
court  without  a  Jury,  and  Judgment  entered 
for  plaintiff  for  the  total  amount  of  the 
claims  sued  'dpon,  to  wit  $735.36. 

Thereafter,  on  November  4,  1910,  and  at 
the  same  term  of  court  the  defendant  limit- 
ing its  appearance  for  the  purpose  of  the 
motion,  moved  the  court  to  set  aside  the 
Judgment  theretofore  entered,  for  the  rea- 
sons, as  alleged,  that  the  defendant  cori>ora- 
tion  had  never  had  any  ofiice  or  agent  for 
the  transaction  of  Its  usual  and  customary 
business  in  Stoddard  county,  Mo. ;  that  the 
cause  of  action,  If  any,  attempted  to  be  stat- 
ed in  the  petition  did  not  accrue  in  such 
Stoddard  county,  and  that  the  circuit  court 
of  Stoddard  county  acquired  no  Jurisdiction 
over  the  defendant  by  the  service  upon  it 
in  the  city  of  St  Loui^;  tliat  the  petition 
failed  to  state  any  cause  of  action,  and 
therefore  failed  to  show  that  any  cause  of 
action  accrued  to  plaintiff  in  said  Stoddard 
county,  as  well  as  failed  to  show  that  the 
cause  of  action  attempted  to  be  stated  ac- 
crued in  said  connty.  Thereafter  this  motion 
was  by  the  court  overruled,  and  the  defend- 
ant plaintiff  in  error  here,  brought  the  case 
to  this  court  by  a  writ  of  error. 

[1]  The  cause  of, action  attempted  to  be 


*For  other  cases  lee  same  topic  and  section  NUMBER  in  Dec.  Dig.  &  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 
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Stated  In  the  petition  is  predicated  upon  sec- 
.ttcn  2188,  Rev.  SUt  1909,  wUch  is  as  fol- 
lows: "Employes  and  Laborers  Preferred 
Creditors. — Hereafter  when  the  property  of 
any  company,  corporation,  firm  or  persons 
shall  be  seized  upon  any  process  of  any  court 
of  this  state,  or  when  their  business  shall  be 
suspended  by  the  action  of  creditors,  or  be 
put  into  the  hands  of  a  receiver  or  trustee, 
then  In  all  such  cases  the  debts  owing  to 
laborers  or  servants,  wUch  have  accrued  by 
reason  of  their  labor  or  employment,  to  an 
amount  not  exceeding  one  hundred  dollars 
to  each  employ^,  for  work  or  labor  perform- 
ed within  six  months  next  preceding  the  seiz- 
ure or  transfer  of  such  property,  shall  be 
considered  and  treated  as  preferred  debts, 
and  such  laborers  or  employes  shall  be  pre- 
ferred creditors,  and  shall  be  first  paid  in 
full;  and  If  there  be  not  sufficient  to  pay 
them  in  full,  then  the  same  shall  be  paid  to 
them  pro  rata,  after  paying  costs.  Any  such 
laborer  or  servant  desiring  to  enforce  hto  or 
her  claim  for  wages  under  this  article  shall 
present  a  statement  under  oath  showing  the 
amount  due  after  allowing  all  Just  credits 
and  set-offs,  the  kind  of  work  for  which  such 
wages  are  due,  and  when  performed,  to  the 
olllcer,  person  or  court  charged  with  such 
property, .  within  ten  days  after  the  seizure 
thereof  on  any  execution  or  writ  of  attach- 
ment, or  within  thirty  days  after  the  same 
may  have  been  placed  in  the  hands  of  any 
receiver  or  trustee;  and  thereupon  it  shall 
be  the  duty  of  the  person  or  court  receiving 
such  statement  to  pay  the  amount  of  such 
claim  or  claims  to  the  person  or  persons  en- 
titled thereto,  after  first  paying  all  costs 
occasioned  by  the  seizure  of  ^ucb  property, 
out  of  the  proceeds  of  the  sale  of  the  prop- 
erty seized:  Provided,  that  any  person  In- 
terested may  contest  any  such  claim  or 
claims,  or  any  part  thereof,  by  filing  excep- 
tions thereto,  supported  by  affidavit,  with  the 
officer  having  the  custody  of  such  property ; 
and  thereupon  the  claimant  shall  be  requir- 
ed to  reduce  his  claim  to  Judgment  before 
some  court  having  Jurisdiction  thereof  before 
any  part  thereof  shall  be  paid." 

It  will  be  seen  that  this  section  gives  a 
preference  to  laborers  "when  the  property  of 
any  company,  corporation,  firm  or  persons 
shall  be  seized  upon  by  any  process  of  any 
court  of  this  state,  or  when  theUr  business 
shall  be  suspended  by  the  action  of  creditors, 
or  be  put  into  the  hands  of  a  receiver  or 
trustee." 

It  is  further  provided  that  to  enforce  any 
such  claim  the  laborer  shall  present  a  state- 
ment thereof,  under  oath,  "to  the  officer,  per- 
son or  court  charged  with  such  property, 
within  ten  days  after  the  seizure  thereof  on 
any  execution  or  torit  of  attachment,  or 
within  thirty  days  after  the  same  may  have 
been  placed  in  the  hands  of  any  receiver  or 


trustee."  The  statute  then  provides  that 
such  claim  shall  be  payable  "out  of  the  pro- 
ceeds of  the  sale  of  tite  property  seized." 

A  reading  of  the  statute  makes  It  clear 
that  it  was  Intended  to  apply  only  when  tlie 
property  of  a  debtor  has  been  seized  or  im- 
pounded under  some  process  of  court  (as  by 
attachment,  execution,  or  the  appointment 
of  a  receiver),  or  is  in  the  hands  of  some  one 
as  a  trustee;  and  the  officer  or  person 
"charged"  with  such  property  is  under  the 
legal  duty  to  sell  It  and  make  proper  distri- 
bution of  the  proceeds  of  sale  thereof.  See 
Fitzgerald  v.  Meyer,  65  Mo.  App.  666. 

Plaintiff's  theory  is  that  the  petition  states 
a  cause  of  action  against  defendant,  under 
the  statute,  when  it  alleges  that  the  business 
of  Charles  M.  Fletcher  &  Son  had  been  sus- 
pended by  action  of  creditors,  and  that  the  de- 
fendant took  possession  of  and  sold  certain 
lumber  of  the  firm  of  Charles  M.  Fletcher  & 
Son  In  payment,  as  Is  averred,  of  a  debt  due 
it  Plaintiff's  theory  Is  that  the  defendant 
then  became  the  "person  •  •  •  charged 
with  such  property,"  within  the  meaning  of 
the  statute.  This  theory,  however,  is  ant«i- 
able,  for  the  reason  that  It  was  evidently 
not  the  purpose  of  the  statute  to  give  to  a 
laborer  or  servant  having  n  claim  agahist 
bis  employer  for  wages  a  right  of  action 
against  a  third  person,  such  as  defendant 
here,  who  may  have  in  some  manner  come 
into  the  possession  of  certain  property  of  the 
employer.  The  statute  gives  a  priority  to 
labor  claims,  providing  specifically  what  steps 
shall  be  taken  by  the  holders  of  such  claims 
In  order  to  secure  a  preference  under  the 
statute.  These  provisions  relate  solely  to 
the  administration  of  the  property  of  the  em- 
ployer and  the  distribution  of  the  proceeds 
of  the  sale  thereof,  after  it  has  been  seized 
upon  by  the  process  of  a  court,  or  has  come 
into  the  hands  of  some  officer  or  person, 
within  the  contemplation  of  the  statute,  for 
the  purposes  Indicated  by  the  act.  In  Fitz- 
gerald V.  Meyer,  supra,  it  is  pointed  out  that 
the  statute  does  not  cover  the  taking  posses- 
sion of  such  property  by  a  mortgagee,  "but 
seems  to  point  alone  to  the  cases  where  tlie 
property  is  seized  under  process  of  conrt, 
such  as  in  attachment,  execution,  or  the  ap- 
pointment of  a  receiver,  or  to  cases  where 
the   property   is   transferred   to   a   trustee." 

It  is  evident  that  the  word  "person,"  as 
used  in  that  portion  of  the  statute  providing 
that  one  desiring  to  enforce  such  a  claim 
shall  present  a  statement  thereof  under  oatji 
to  the  officer,  person,  or  court  charged  witli 
such  property,  etc.,  refers  to  one  In  cliarge 
of  the  property  of  the  employer  In  some 
capacity  such  as  Indicated  above.  It  cannot 
be  seriously  contended  that  the  section  cre- 
ates in  fftvor  of  a  laborer  or  servant  any  such 
right  of  action  as  is  here  attempted  to  be 
enforced.  In  fact,  it  will  be  seen  that  the  act 
does  not  confer  upon  such  a  claimant  any 
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new  rigbt  of  action  at  all,  but  merely  makes 
the  wages  of  a  laborer  or  servant  a  preferred 
claim  In  tbe  distribution  of  the  assets  of  the 
employer,  where-  the  claim  filed  therefor  is 
not  contested;  or,  if  contested,  then  upon  re- 
dncing  such  claim  to  Judgment  against  the 
employer  the  Judgment  thereupon  is  given 
such  preference.  The  statute  provides  that 
upon  any  such  claim  being  filed  with  the  of- 
ficer, person,  or  court  charged  with  the  prop- 
er^ any  person  Interested  may  contest  the 
claim  by  filing  exceptions  thereto,  supported 
by  afiidavit,  with  the  officer  having  custody 
of  the  property ;  aad  thereupon  the  claimant 
is  required  to  reduce  bis  claim  to  Judgment 
against  his  employer  in  some  court  of  compe- 
tent Jurisdiction  before  it  may  be  paid.  And 
the  succeeding  sections  (2189  and  2190)  make 
provision  as  to  the  bringing  of  such  suits  and 
tbe  Judgment  to  be  entered  therein.  There  is 
nowhere  in  the  statute  to  be  found  any  sup- 
port to  plaintilTs  theory  that  such  an  action 
may  be  brought  against  a  third  person  into 
whose  hands  some  property  of  the  employer 
may  have  come.  This  is  the  cause  of  action 
attempted  to  be  alleged  in  the  petition;  and 
we  are  forced  to  hold  that  the  petition  wholly 
failed  to  state  a  cause  of  action,  and  that  the 
Judgment  based  thereupon  is  void. 

[2,3]  The  point  that  the  court  below  ac^ 
quired  no  Jurisdiction  over  defendant  corpo- 
ration, and  the  questions  therein  involved 
and  which  are  discussed  in  the  briefs,  need 
not  be  touched  upon.  Inasmuch  as  the  peti- 
tion stated  no  cause  of  action  against  this 
defendant  no  Judgment  could,  in  any  event, 
be  predicated  thereupon.  And  as  the  error 
is  one  appearing  upon  the  face  of  the  record 
proper,  the  ai>pellate  court,  on  writ  of  error, 
will  reverse  the  Judgment,  though  no  motion 
for  a  new  trial  or  in  arrest  was  filed.  Orch- 
ard T.  Bank,  121  Mo.  App.  338,  98  S.  W. 
824. 

For  the  reasons  given  above,  tbe  Judgment 
of  the  circuit  court  is  reversed. 

KBYNOLDS»  P.  J.,  and  NORTONI,  J.,  con- 
cur. 


MILES  et  al.  v.  CENTRAL  COAL  &  COKE 
CO. 

(Kansas  City  Court  of  Appeals.     Missouri. 

May  19,  1913.    Rehearing  Denied 

June  16,  1913.) 

1.  Masteb  and  Sbbvart  ({|  101,  102*)— Iir- 

JUBT  TO  Sbbvant— Liability. 

A  master  need  not  provide  his  servant  with 
tbe  safest  tools  or  the  safest  place  of  work,  nnr 
prescribe  the  safest  method  for  the  work,  and 
he  may  conduct  bis  business  in  his  own  way  so 
long  as  he  does  so  with  reasonable  care,  but  he 
may  adopt  any  method  which  is  reasonably 
safe,  whether  or  not  it  is  in  general  use. 

(Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  ;|  13.5,  171,  174,  178-184, 
102;    Dec.  Dig.  H  101,  102.  •] 


2.  Mastkb  Ann  Sbrvant  (I  181*)— Opbbation 
OB"  Mines  —  Statdtort  Pbovibions  —  CoN- 

BTBUCTIOIT— "NeQLIOKNCE  PeB   Sk." 

A  provision  in  the  mining  laws  of  a  state 
which  requires  that  in  shaft  mines  there  shall 
be  maintained  the  ordinary  means  of  signaling 
to  and  from  the  top  and  bottom  of  the  shaft 
imposes  the  duty  on  owners  and  operators  of 
mines  to  install  and  use  means  of  signaling 
equal  in  efficiency  and  safety  to  those  in  gen- 
eral use,  and  the  use  of  a  signal  system  less 
safe  than  those  approved  by  general  usage  is 
negligence  per  se. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {§  265,  279;    Dec.  Dig.  i 

lol.* 

For  other  definitions,  see  Words  and  Phrases, 
VOL  6,  pp.  4764,  4765.] 

3.  Masteb  and  Servant  (i  14*)  —  Regula- 
tion OF  Relation. 

The  Legislature  of  a  state  may  curtail  the 
freedom  the  common  law  gives  to  a  master  in 
the  discharge  of  his  duty  to  exercise  reasonable 
care  to  provide  his  servant  with  reasonably  safe 
instrumentalities,  and  the  court  must  give  ef- 
fect to  a  statute  defining  the  dul7  of  masters. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  i  14.*] 

4.  Masteb  and  Servant  (|  94*)— Injubt  to 
Sbbvant— "Neoliqence  Peb  Se." 

A  negligent  violation  of  a  statute  or  mu- 
nicipal ordinance  defining  reasonable  care  on 
the  part  of  a  master  in  the  operation  of  agencies 
that  may  inflict  injury  if  not  properly  used  is 
negligence  per  se. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  |  169 ;  Dec  Dig.  |  94.*] 

6.  Master  and  Servant  (J  131*)— Operation 
OF  Mines— STATOTEe—"OBDiNABT  Means  of 
Signaling." 

The  term  "ordinary  means  of  signaling"  in 
the  mining  laws  of  a  state,  which  requires  that 
in  shaft  mines  there  shall  be  maintained  the 
ordinary  means  of  signaling  to  and  from  tbe 
top  and  bottom  of  the  shaft,  does  not  refer 
alone  to  physical  means  and  appliances,  but  in- 
cludes rules  adopted  by  the  owner  or  operator, 
and  an  owner  or  operator  prescribing  a  rule 
which  impairs  the  usefulness  and  safety  of 
appliances  fails  to  provide  the  ordinary  means 
for  signaling,  and  is  guilty  of  negligence  per  se. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  fi  265,  279;  Dec.  Dig.  i 
131.*] 

6.  Masteb  and  Sebvant  (§  201*)— Injury  to 
Servant- Negligenck  of  Fellow  Servant 
-Liability. 

Where  premature  signaling  is  a  natural  re- 
sult of  tlie  negligent  method  which  an  owner  or 
an  operator  of  a  mine  has  adopted,  and  which 
he  must  have  anticipated  as  likely  to  occur,  the 
fact  that  a  premature  signal  was  given  by  a 
servant,  whereby  a  fellow  servant  was  in- 
jured, did  not  relieve  the  owner  or  operator 
from  liability,  for  the  act  of  the  servant  was 
but  a  natural  result  of  tbe  negligent  method 
adopted. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  }{  515-534;  Dec.  Dig.  i 
201.*] 

7.  Masteb  and  Servant  (|  289*)— In.tuby  to 
Sebvant— Contbibutoby  Neolioencb. 

Whether  an  employe  in  a  mine  engaged  at 
the  bottom  of  a  shaft  in  putting  on  and  remov- 
ing from  the  cages  loaded  and  empty  coal  cars 
was  guilty  of  contributory  negligence  precluding 
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a  recovery  for  his  death  held,  under  the  eyi- 
dence,  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  |!  1089,  1090,  1092-1132; 
Dec.  Dig.  I  289.»] 

Appeal  from  Circuit  Court,  Ray  County; 
Francis  H.  Trimble,  Judge. 

Action  by  Nannie  Miles  and  others,  widow 
and  heirs  of  G.  M.  Miles,  deceased,  against 
the  Central  Coal  &  Coke  Company.  From  a 
Judgment  for  plaintiffs,  defendant  appeals. 
Ajffirmed. 

Massey  Holmes,  of  Kansas  City,  and  Far- 
rls  &  Farris,  of  Richmond,  for  appellant 
Wheeler  &  Denison,  of  Pittsburg,  Kan.,  and 
Lavelock  &  Kirkpatrick,  of  Richmond,  for  re- 
spondents. 

°  JOHNSON,  J.  Plaintiffs,  who  are  the 
widow  and  heirs  at  law  of  G.  M.  Miles,  de- 
ceased, Instituted  this  action  against  defend- 
ant to  recover  damages  on  the  ground  that 
the  death  of  Miles,  which  occurred  May  10, 
1911,  in  a  coal  mine  operated  by  defendant 
in  Crawford  county,  Kan.,  was  caused  by 
defendant's  negligence.  In  addition  to  a 
general  denial,  the  answer  pleads  contribu- 
tory negligence,  assumed  risk,  and  that  the 
death  of  Miles  was  caused  by  negligence  of  a 
fellow  servant.  Miles  was  a  miner  of  many 
years'  experience,  and  was  employed  in  de- 
fendant's mine  as  a  eager.  He  and  another 
miner,  named  Mouay,  were  stationed  at  the 
bottom  of  the  shaft  at  the  hoist,  and  their 
duty  was  to  put  on  and  remove  from  the 
cages  loaded  and  empty  coal  cars  used  in  the 
transportation  of  coal  from  the  bottom  to  the 
top  of  the  shaft  The  shaft  was  125  feet 
deep,  and  approximately  600  tons  of  coal  was 
carried  to  the  top  each  day.  Two  cages  mov- 
ing up  and  down  the  shaft  in  adjoining  com- 
partments were  used  in  carrying  this  output 
Steam  power  raised  and  lowered  them,  and 
the  engine  was  at  the  top  near  the  mouth 
of  the  shaft.  The  engineer  moved  the  cages 
only  on  signals  from  the  cagers,  and  the 
means  of  communication  consisted  of  a  speak- 
ing tube  and  a  bell  in  the  engine  room  which 
was  connected  by  wire  with  the  bottom  of 
the  shaft  and  was  rung  by  the  cagers,  each 
of  whom  from  his  station  could  ring  the  bell 
and  thus  signal  the  engineer. 

The  cages  were  so  operated  that  while  one 
carrying  the  loaded  car  was  being  hoisted 
the  other  returning  an  unloaded  car  was  be- 
ing sent  to  the  bottom.  There  was  room  in 
each  cage  for  only  one  car  and  the  car  stood 
on  a  track  laid  in  the  floor  of  the  cage  of 
the  same  gauge  as  tramways  that  ran  from 
the  foot  of  the  shaft  into  the  mine.  There 
was  a  sump  or  pit  at  the  bottom  of  the  shaft 
that  allowed  the  floors  of  a  cage  to  be  low- 
ered to  a  level  with  the  floor  of  the  mine 
and  Its  tracks  to  be  brought  into  alignment 
with  the  tramways.  When  a  cage  reached 
the  bottom,  the  empty  car  was  pulled  onto  a 


connecting  tramway  by  one  eager,  and  at  the 
same  time  the  other  eager  pushed  a  loaded 
car  on  the  cage  from  the  opposite  direction. 
The  two  worked  on  opposite  sides  of  the 
cage  which  was  about  five  feet  wide.  It  was 
the  duty  of  the  eager  who  handled  the  loaded 
car  to  lock  It  after  pushing  it  to  its  proper 
position  on  the  floor  of  the  cage.  The  length 
of  the  car  was  about  the  same  as  the  interi- 
or width  of  the  cage,  and  It  was  essential 
to  lock  the  wheels  to  prevent  the  car  from 
moving  on  the  track  while  the  cage  was. be- 
ing hoisted.  The  locking  device  was  called 
"a  dog,"  and  was  operated  by  pushing  a  lever 
sldewlse  with  the  foot  The  men  woriied 
with  great  celerity.  In  lifting  600  tons  of 
coal  from  the  mine  in  a  day  a  car  would  be 
loaded  on  the  cage,  hoisted,  unloaded,  and 
returned  to  the  bottom  in  from  12  to  15  sec- 
onds of  time.  Often  the  loaded  car  followed 
so  closely  after  the  empty  car  as  to  aid  in  its 
removal  from  the  cage,  and  as  soon  as  the 
loaded  car  reached  Its  proper  place  the  eager 
handling  it  would  kick  the  locking  lever  and 
stop  the  car  in  place,  then  the  hoisting  bell 
would  be  rung,  and  the  cage  would  be  hoist- 
ed. Sometimes  the  eager  would  miss  the 
lever,  and  not  throw  the  "dog"  in  which  case 
the  car  would  run  beyond  its  proper  place  to 
the  opposite  tramway,  and  sometimes  the  car 
would  be  pushed  on  at  too  great  speed,  and 
the  wheels  would  jump  or  ride  over  the 
"dog,"  and  the  car  would  go  on.  In  such 
cases  it  would  be  returned  to  its  proper  place 
by  the  joint  efforts  of  the  two  cagers,  the 
one  pulling  back  on  one  end  and  the  other 
pushing  on  the  opposite  end. 

The  evidence  of  plaintiffs  tends  to  show 
that  the  usual  method  of  signaling  with  the 
bell,  and,  in  fact  the  only  safe  method,  al- 
lowed each  eager  the  privilege  of  giving  the 
hoisting  signal  when  he  performed  the  task 
of  handling  and  "dogging"'  a  loaded  car. 
This  was  called  "single-belling,"  and,  further, 
that  about  three  weeks  before  Miles  was 
killed  the  superintendent  of  the  mine  ordered 
the  cagers  to  change  that  method  to  what  is 
known  as  "cross-belllng."  The  latter  method 
required  the  eager  who  handled  the  empty 
car  to  give  the  hoisting  signal,  and  the  reason 
given  for  the  change  was  that  it  would  ex- 
pedite the  work.  Miles  pushed  a  loaded  car 
on  the  cage,  and  kicked  at  the  "dog,"  but 
missed  it  He  stepped  on  the  floor  of  the 
cage  in  an  effort  to  pull  the  car  back  to  its 
proper  place.  At  the  Instant  he  did  this 
Monay  gave  the  hoisting  signal,  and  the  car 
shot  upward,  carrying  Miles,  who  was  crush- 
ed to  death  between  the  cage  and  one  of  its 
surrounding  timbers.  There  is  a  conflict  in 
the  evidence  over  the  issue  of  whether 
Monay  could  note  the  operation  of  the  "dog" 
from  his  position.  Witnesses  for  plaintiffs 
say  he  could  not,  and  in  the  determination 
of  the  questions  we  are  asked  to  solve  w« 
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must  give  conclusive  effect  to  tbat  evidence. 
Moreover,  all  of  the  witnesses  for  plaintiffs 
who  are  miners  and  some  of  the  witnesses 
introduced  by  defendant  testified  that  the 
"single-belling"  method  was  the  one  ordinari- 
ly used  in  coal  mines  In  Kansas,  and  that 
"cross-belling"  is  more  dangerous  for  the 
reason  that  it  requires  each  eager  to  depend 
on  the  care  of  his  colaborer,  instead  of  his 
own  care  in  the  use  of  signals,  on  the  careful 
use  of  which  his  safety  depends.  One  wit- 
ness lor  defendant  stated  on  cross-examina- 
tion :  "I  won't  allow  nobody  to  cross-bell  my 
cage.  Q.  Why?  A.  Just  because  I  won't 
have  It  Q.  Have  you  got  any  reason?  A.  I 
put  my  own  car  off,  and  I  can  put  it  on  and 
I  can  bell  It  Q.  Why  do  you?  A.  Because 
It  Is  on  my  side  of  the  shaft,  my  place  to  bell 
It"  Another  of  defendant's  witnesses  testi- 
fied: "Q.  I  will  ask  you  if  there  was  any 
more  danger  In  using  that  method  or  system 
of  cross-belling  than  in  the  system  of  each 
man  belling  for  himself.  A.  If  you  used 
certain  precautions,  there  was  no  more  dan- 
ger. Q.  What  precautions  would  be  neces- 
sary? A.  To  see  that  the  cars  were  properly 
dogged  before  ringing  the  bell."  The  sum  of 
the  great  weight  of  the  evidence  on  this  sub- 
ject Is  that  the  risk  of  giving  a  premature 
hoisting  signal  was  greatly  enhanced  by,  and 
Indeed  was  peculiar  to,  the  "cross-belling" 
system.  The  engineer  would  not  hoist  a  cage 
except  on  signal ;  there  would  be  no  danger 
of  the  eager  loading  a  car  giving  the  signal 
until  the  car  was  in  place  and  properly  lock- 
ed, while,  under  the  "cross-belling"  system, 
there  always  would  be  the  risk  of  the  off 
eager  giying  a  premature  signal  under  the 
mistaken  belief  that  the  car  was  properly 
locked  in  the  cage. 

The  gravamen  of  the  cause  of  action  plead- 
ed in  the  petition  is  negligence  of  defendant 
in  prescribing  a  method  of  signaling  that 
was  less  safe  than  the  ordinary  method,  and 
It  is  the  contention  of  plaintiffs  that  such 
negligence  was  the  proximate  cause  of  Miles' 
death.  There  is  some  discussion  in  the  briefs 
and  arguments  over  the  question  of  whether 
the  petition  charges  both  common-law  and 
statutory  negligence,  but  that  question  may 
be  passed  without  discussion  in  the  view  we 
have  of  the  case,  and  we  shall  treat  the 
petition  as  presenting  no  other  than  a  statu- 
tory cause.  Such  Is  the  theory  of  the  case 
expressed  in  the  instructions  given  at  the  re- 
quest of  plaintiffs  in  which  the  jury  were  di- 
rected to  return  a  verdict  for  them  on  find- 
ing that  the  death  of  MUes  "resulted  In  di- 
rect consequence  of  the  adoption  of  a  means 
of  signaling  from  the  bottom  to  the  top  of 
said  shaft  not  ordinarily  used  In  the  opera- 
tion of  coal  mines  in  the  state  of  Kansas, 
and  that  anch  different  means,  if  any  was 
more  dangerous  than  those  ordinarily  In  use 
In  said  state." 

[1]  The  test  of  liability  in  an  action  by  a 
servant  against  hla  master  for  common-law 


negligence  Is  not  whether  the  method  of  do- 
ing the  work  prescribed  by  the  master  Is  less 
safe  than  the  ordinary  method,  but  whether  it 
is  reasonably  safe.  A  master  is  not  bound  to 
provide,  his  servant  with  the  safest  and  best 
tools  or  the  safest  place  of  work,  nor  must  he 
prescribe  the  safest  method  for  doing  his 
work.  He  has  a  right  to  conduct  his  own  bus- 
iness in  his  own  way  as  long  as  he  conducts  It 
with  reasonable  care,  and  he  may  adopt  any 
method  that  suits  his  convenience  or  fancy, 
whether  or  not  it  be  in  general  use,  or  as  safe 
as  some  othet,  provided  it  be  reasonably  safe. 
Baversnlck  v.  Schwarzchild  &  Sulzberger  Co., 
141  Mo.  App.  509,  125  S.  W.  1192 ;  HolUngs- 
worth  V.  Biscuit  Co.,  114  Mo.  App.  20,  88  S. 
W.  1118;  Bmnke  v.  Telegraph  Co.,  115  Mo. 
App.  36,  90  S.  W.  753.  Since  the  case  was  not 
tried  and  submitted  on  the  theory  that  It  in- 
volved an  issue  of  common-law  negligence,  we 
sliall  not  go  Into  that  issue  and  shall  pass  to 
the  principal  question  argued  by  counsel, 
which  is  that  of  whether  or  not  plaintiffs' 
under  the  pleadings  and  proof  were  entitled 
to  go  to  the  Jury  on  the  issue  of  statutory 
negligence  which,  as  we  have  shown,  was 
the  main  issue  submitted  in  the  Instructions. 

[2]  The  petition  pleaded  a  negligent  breach 
of  the  provision  of  the  mining  laws  of 
Kansas  which  required  that  in  shaft  mines 
such  as  that  operated  by  defendant  "there 
shall  be  maintained  the  ordinary  means  of 
signaling  to  and  from  the  top  and  bottom  of 
such  shaft  or  slope."  The  meaning  of  this 
requirement  is  plain.  It  Imposes  the  duty  on 
the  owners  and  operators  of  mines  to  install 
and  use  means  of  signaling  that  will  equal 
in  efficiency  and  safety  the  means  that  have 
the  approval  of  general  usage.  We  think 
the  Legislature  of  that  state  did  not  intend 
to  lay  down  the  rule  that  a  mineowner  could 
not  install  and  employ  means  of  signaling 
that  would  be  better  and  safer  than  those  in 
general  use.  Such  rule  would  be  too  restric- 
tive of  progress  and  would  tend  to  destroy, 
or  at  least  greatly  to  impede,  invention,  and 
should  not  be  read  into  the  statute  by  con- 
struction. But  the  provision  quoted  does 
clearly  define  the  limits  of  reasonable  care, 
and  says,  in  effect,  that  the  use  of  means  of 
signaling  which  are  less  safe  than  those  ap- 
proved by  general  usage  Is  negligence  per  se. 

[S]  The  authority  of  the  legislative  depart- 
ment of  goverment  to  deal  with  the  subject 
In  such  manner  and  to  curtail  the  scope  of 
the  freedom  the  common  law  gives  to  a  mas- 
ter In  the  discharge  of  his  duty  to  exercise 
reasonable  care  to  provide  his  servant  with 
reasonably  safe  Instrumentalities  with  which 
to  work  cannot  be  questioned,  and  we  must 
give  effect  to  the  statute,  and  say  that  plain- 
tiffs were  entitled  to  go  to  the  Jury  on  the 
hypothesis  that  defendant  provided  means  of 
signaling  that  were  less  safe  than  those  in 
ordinary  use  in  the  state. 

[4]  The -rule  is  well  settled  that  a  negligent 
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violation  of  statutes  or  municipal  ordinances 
defining  reasonable  care  in  tbe  operation  of 
agencies  that  may  Inflict  injury  If  not  proper- 
ly used  is  negligence  per  se.  Brannock  v. 
Elmore,  114  Mo.  55,  21  S.  W.  451;  Schlereth 
V.  RaUway,  96  Mo.  509,  10  S.  W.  66;  Karle  v. 
Railroad,  55  Mo.  4T6;  Railway  y.  Kennedy,  2 
Kan.  App.  693,  43  Pac.  802. 

[S]  But  it  is  argued  by  defendant  that  the 
term  "ordinary  means  of  signaling"  refers  to 
physical  means,  to  the  apparatus  itself,  and 
not  to  rules  ordained  by  the  master  which 
control  the  use  of  the  apparatus  by  the  serv- 
ants. We  think  this  view  of  the  legislative! 
purpose  the  enactment  was  designed  to  serve 
is  entirely  too  narrow.  That  purpose  was  to 
require  mineowners  to  provide  their  servants 
with  reasonably  safe  and  efficient  means  for 
signaling  through  the  shaft  in  order  that  the 
safety  of  the  miners  might  be  promoted  and 
better  guarded  than  before.  The  apparatus 
Itself  would  not  satisfy  this  purpose  if  it 
were  not  properly  employed.  Suppose  defend- 
ant had  forbade  the  cagers  from  using  either 
bell  or  speaking  tube  at  all,  could  It  be  said 
with  reason  that  defendant  had  complied 
with  the  mandate  of  the  statute  because  it 
had  equipped  the  shaft  with  the  physical 
means  for  signaling  in  general  use?  We 
think  not,  and,  further,  we  say  that  it  it  be 
true,  as  plaintiffs'  evidence  indicates,  that 
defendant  prescribed  a  peculiar  and  unusual 
rule  for  the  use  of  the  apparatus  tha't  im- 
paired its  usefulness  and  safety,  then  defend- 
ant failed  to  provide  the  ordinary  means  for 
signaling  as  that  term  should  be  understood 
and  applied,  and  was  guilty  of  negligence 
per  se. 

[6]  Further,  It  is  contended  by  counsel  for 
defendant  that  a  peremptory  instruction 
should  have  been  given  for  the  reason  that 
Miles  and  Monay  were  fellow  servants,  and 
that  the  negligence  of  Monay  in  giving  the 
premature  signal,  and  not  the  negligence  of 
defendant  in  ordering  an  unsafe  method  of 
'work,  was  the  proximate  cause  of  the  injury. 
The  premature  signal  clearly  was  a  natural 
result  of  the  negligent  method  which  defend- 
ant should  have  anticipated  as  being  likely  to 
occur.  The  evidence  of  plaintiffs  is  to  the 
effect  that  Monay  did  the  best  he  could  under 
the  circumstances.  He  was  in  a  i>osition 
where  he  could  not  see  whether  or  not  the 
lock  had  been  set  aright,  and  was  compelled 
to  act  on  appearances  that  might  be  decep- 
tive. We  look  upon  his  act,  under  all  tbe  cir- 
cumstances of  his  situation,  as  being  not  an 
independent,  supervening  cause  of  the  injury, 
but  as  a  natural  and  even  inevitable  result 
of  the  dangerous  and  negligent  method  de- 
fendant required  him  to  follow. 

[7]  There  is  nothing  in  the  point  that  Miles 
was  guilty  of  contributory  negligence.  The 
Jury  were  entitled  to  believe  that  an  ordinari- 
ly careful  man  in  his  situation  would  have 
concluded  that  the  danger  was  not  so  immi- 


nent and  certain  as  to  threaten  immediate  in- 
Jury  and  on  such  hypothesis  the  issue  of  con- 
tributory negligence  was  one  of  fact  for  the 
Jury  to  determine.  Mudi  stress  is  laid  by 
defendant  on  the  fact  that  MUes  in  following 
the  car  stepped  on  the  cage,  but  it  was  for 
the  Jury  to  determine  whether  or  not  be  was 
acting  with  reasonable  care  in  so  doing. 
Plaintiffs  sustained  their  burden  of  proof  and 
the  court  did  not  err  in  overruling  the  demur- 
rer to  the  evidence.  .  In  what  we  have  said 
the  objections  to  the  rulings  on  the  Instruc- 
tions are  sufficiently  answered.  There  is  no 
prejudicial  error  In  the  record,  and  the  Judg- 
ment should  be  affirmed.    It  Is  so  ordered. 

ELLISON,  P.  X,  concurs;  TRIMBLE,  J.. 
not  sitting,  having  presided  at  the  trial  in  the 
circuit  court. 


STIX   ▼.    TRAVELERS*    INDEMNITY    CO. 
OF   HARTFORD,  CONN. 

(St.  Louis  Court  of  Appeals.    Missouri.    June 
8,  1913.) 

1.  Insubanck  (I  424*)  —  Contract  —  Con- 

STBUCTION. 

An  automobile,  insured  against  damages 
caused  solely  by  collision  with  anottier  object, 
tbe  policy  excluding;  damages  from  striking  any 
portion  of  the  roadbed,  on  being  driven  down  a 
roadway  skidded  so  that  the  rear  wlieeis  were 
thrust  across  a  granitoid  guttering  20  inches 
wide  and  3  inches  deep,  adjacent  to  the  road- 
way, and  thence  across  a  level  grass  plat  ad- 
joining, 2  feet  wide,  where  it  collided  with  a 
granitoid  sidewalk,  which  was  6  inches  above 
the  grass  plat,  causing  damages.  HeU,  the 
guttering  and  sidewalk  were  not  a  portion  of 
the  roadbed  within  the  meaning  of  the  policy. 
[E!d.  Note.— For  other  cases,  see  Insurance, 
Dec.  Dig.  i  424.»] 

2.  Insitbance  (I  146*)  —  Contbact  —  Ooir- 

STBUCTION. 

Ambiguous  language  in  an  insurance  con- 
tract is  to  be  construed  against  the  insurance 
company  who  incorporated  it,  to  the  end  of 
effectuating  the  insurance  and  protecting  the 
insured. 

[EM.   Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  $§  292,  294-298;    Dec  Dig.  i  146.* j 

3.  Insurance   (|  669*)— Pbopebty  —  Daicaoe 
TO  Automobile— Limitation  of  Liabiutt. 

Where  an  insurance  policy  against  dam- 
age to  an  automobile  provided  that  from  the 
amount  of  each  claim,  when  determined,  the 
sum  of  $25  should  t>e  deducted  and  the  company 
should  be  liable  only  tor  the  sum  in  excess 
thereof,  and  tbe  language,  considered  in  light 
of  the  policy  as  a  whole,  showed  a  clear  intent 
to  restrict  the  liability  in  that  sum,  it  was  er- 
ror to  give  an  instruction  authorizing  a  recovery 
for  the  full  amount  of  the  damages  inflicted; 
defendant  being  entitled  to  the  reduction. 

[Ed.   Note. — For  other  cases,   see  Insurance, 
Cent.  Dig.   {{  1556,  1771-1784;    Dec  Dig.   i 

4.  Apfeai.  and  Ebrob  (I  1140*) — Excessive 
Vebdict— Remittitur. 

Where,  under  the  policy  of  insurance  sued 
on,  defendant  was  entitled  to  have  $23  deducted 
from  its  liability  when  determined,  and  the  jury 
under  an  erroneous  instruction  returned  a  ver- 
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diet  for  tli«  fall  liabllltr.  a  remittitur  may  be 
allowed  to  prevent  reversal  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Die  SI  4462-1476;    Dec.   Dig.  | 

5.   IlTBTJBANOE    (i    602*)    —    FAII.TTBK   TO    PAT 

Claiv— ArxowANCK  FOB  Vexatious  Delay. 
Where  suit  was  brought  against  an  in- 
surance company  on  a  policy  of  insurance,  and 
the  Jury  in  its  awairi  allowed  plaintiff  $500 
as  attorney's  fee  for  vexatious  delay,  under 
Bev.  St  1909,  {  7068,  without  any  direct  and 
positive  evidence  showing  vexatious  delay,  there 
was  no  error,  since  the  jury  had  a  right  to  find 
the  delay  vexations  from  all  the  circumstances 
of  the  case,  such  as  the  validity  of  plaintiff's 
daim,  refusal  of  defendant  to  pay,  and  the 
necessity  for  suit 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  |  1498;   Dec.  Dig.  |  602.*] 

Appeal  from  Circuit  Court,  Montgomery 
County ;   James  D.  Bamett,  Judge. 

Action  by  William  A.  Stlz  against  the  Trar- 
elers'  Indemnity  Company  of  Hartford,  Con- 
necticut Judgment  for  tiie  plaintiff,  and  de- 
fendant appeals.  Affirmed  on  condition  that 
remittitur  be  filed. 

Watts,  Gentry  &  Lee,  of  St  Louis,  for  ap- 
pellant Barclay,  Fauutleroy  &  Cnllen,  of  St 
Louis,  and  H.  W.  Johnson  and  Nowlln  & 
Hnghes,  all  of  Montgomery  City,  for  respond- 
ent 


NOBTONI,  J.  This  to  a  suit  on  a  policy 
of  insurance  against  loss  or  damage  to  an 
automobile  caused  solely  by  collision  with 
another  object  Plaintiff  recovered,  and  de- 
fendant prosecutes  the  appeal. 

By  the  terms  of  the  policy,  loss  or  damage 
caused  by  striking  any  portion  of  the  roadbed 
is  excluded  from  the  risk  to  be  compensat- 
ed, and  the  question  for  consideration  con- 
cerns the  interpretation  of  tUs  clause  of  the 
policy. 

The  court  Instructed  the  Jury  that  the  gut- 
tering adjacent  to  the  roadway  and  the  side- 
walk beyond  with  which  the  automobile  col- 
lided were  not  a  portion  of  the  "roadbed." 

It  appears  plaintifTs  automobile  In  charge 
of  a  chauffeur  slipped  or  skidded  while  de- 
scending a  hill  in  Forest  Park  In  St  Louis 
and  became  unmanageable.  The  machine 
was  moving  at  a  rapid  rate  of  speed  and 
slipped  or  skidded  so  as  to  thrust  the  rear 
wheels  across  the  guttering  next  adjacent  to 
the  roadway  and  across  a  grass  plat  two 
feet  wide  between  the  guttering  and  the 
sidewalk,  where  the  rear  wheel  collided  with 
the  granitoid  sidewalk.  The  granitoid  side- 
walk is  about  six  Inches  higher  than  the  sur- 
face of  the  earth,  and  it  appears  the  collision 
of  the  rear  wheel  of  the  automobile  with  it 
occasioned  the  complete  reversal  of  the  posi- 
tion of  the  machine ;  that  is,  It  beaded  about. 
Jumped  over  the  sidewalk,  and  orerturned 
backwards,  falling  across  the  gutter  and  up- 
on the  roadbed.  The  evidence  tends  to  prove, 
and  from  the  finding  of  the  Jury  It  appears. 


that  the  collision  with  the  sidewalk  operated 
as  the  proximate  cause  of  the  damage  done 
to  the  machine.  The  roadway  is  constructed 
through  Forest  Park  at  the  point  in  question 
with  granitoid  guttering  adjacent  on  either 
side;  but  no  perpendicular  curb,  as  is  usual 
on  the  side  of  a  city  street,  is  there  maintain- 
ed. The  guttering  is  shown  to  be  about  20 
inches  in  width  and  slopes  as  a  semicircle 
from  and  on  a  lev<il  with  the  sides  of  the 
roadway  to  the  center  of  the  gutter,  whence 
it  raises  toward  the  grass  plat  and  sidewalk. 
It  Is  said  that  the  center  of  the  gutter  Is  but 
two  or  three  Inches  lower  than  Its  sides.  Im- 
mediately outside  of  the  gutter  and  adjacent 
thereto  Is  a  grass  plat  two  feet  In  width,  and 
adjacent  to  this  Is  the  granitoid  sidewalk 
which  rises  six  inches  above  the  surface  of 
the  grass  plat.  The  evidence  tends  to  prove 
that,  upon  the  automobile  skidding,  the  rear 
wheels  slid  oyer  and  across  the  guttering, 
ploughed  a  hole  in  the  grass  plat,  and  collid- 
ed with  the  sidewalk  with  such  force  as  to 
tear  the  tires  from  the  rear  wheels  and  oc- 
casion the  machine  to  right  about.  Jump  oyer 
the  walk,  rear  up,  and  fall  over  across  the 
gutter  and  upon  the  roadbed. 

[1,  2]  The  policy  sued  upon  vouchsafes  In- 
surance against  loss  or  damage  to  the  auto- 
mobile. Including  its  operating  equipment 
while  attached  thereto,  If  such  damage  to 
"caused  solely  by  collision  with  another  ob- 
ject (excluding,  however,  •  •  *  all  loss 
or  damage  caused  by  striking  any  portion 
of  the  roadbed).  •  •  •»  While  the  evi- 
dence is  almost  conclusive  that  the  proximate 
cause  of  the  damage  was  the  collision  of  the 
rear  wheels  of  the  automobile  with  the  side- 
walk, there  is  a  strong  inference  arising 
therefrom  to  the  effect  that  the  tires  might 
have  been  dissevered  from  the  wheels  through 
sliding  across  the  granitoid  gutter,  and  be- 
cause of  this  it  to  urged  the  court  erred 
in  instructing  the  Jury  that  the  gutter  con- 
stituted no  part  of  the  roadbed.  In  the  con- 
cluding lines  of  the  principal  Instruction 
given  for  plaintiff,  the  court  Instructed  the 
Jury  that  the  cement  or  granitoid  guttering 
was  not  a  part  of  the  roadbed  of  said  road 
within  the  meaning  of  the  policy  read  in 
evidence.  It  to  urged  that  thto  instruction 
Inheres  with  error  for  the  reason  the  gutter 
to  within  and  a  part  of  the  street  or  roadway. 
The  proposition  is,  no  doubt,  entirely  true 
with  respect  to  the  power  of  a  city  to  con- 
struct, Improve,  and  maintain  streete  and  is 
usually  so  declared.  See  Warren  v.  Henly, 
31  Iowa,  31.  But  though  such  be  true,  it  Is 
obvious  that  the  gutter  constructed  in  the 
street  or  on  the  roadway  and  along  the  side 
of  the  roadbed  to  not  a  portion  of  the  road- 
bed when  considered  with  reference  to  the 
subject-matter  contemplated  in  this  insurance 
policy.  The  language  employed  In  Insurance 
poUcles  to  to  be  construed  so  as  to  effectuate 
the  insurance  and  not  for  the  purpose  of  de- 
feating It,    for  the  insurance  vouchsafed  to 
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the  very  object  and  pnrpose  of  the  contract 
Therefore,  If  the  language  Is  In  the  least 
doubtful,  It  Is  to  be  more  strictly  construed 
against  the  company,  who  selects  and  Incor- 
porates It  into  the  policy  and  in  such  a  way 
as  to  protect  the  interests  of  the  insured  who 
has  paid  a  consideration  for  the  indemnity. 
See  Tucker  v.  Colonial  Fire  Ins.  Co.,  58  W. 
Va.  80,  51  S.  B.  86  (decided  May  11,  1905); 
Szymkus  y.  Eureka,  etc.,  Ins.  Co.,  114  111. 
App.  401;  London,  etc.,  Ins.  Co.  ▼.  Davis, 
•37  Tex.  av.  App.  348,  84  S.  W.  260;  Royal 
Ins.  Co.  V.  Martin,  192  U.  S.  149,  165,  24  Sup. 
<3t.  247,  48  L.  Ed.  385.  In  this  view  the 
courts  construe  exemptions  from  liability,  in- 
corporated in  insurance  policies  on  account 
of  injuries  incurred  on  railway  roadbeds  to 
'refer  alone  to  the  foundation  on  which'  the 
superstructure  of  the  railroad,  consisting  of 
the  ties  and  rails,  Is  rested,  and  not  to  that 
portion  of  the  right  of  way  beyond.  See 
Meadows  v.  Pac.  Mutual  Life  Ins.  Co.,  129 
Mo.  76,  97,  31  S.  W.  678,  50  Am.  St.  Rep.  427; 
Standard  Ins.  Co.  v.  Langston,  60  Ark.  381, 
30  S.  W.  427.  See,  also,  Santa  Clara  County 
V.  So.  Pac.  R.  Co.,  118  U.  S.  394,  412,  413,  6 
Sup.  Ct.  1132,  30  L.  Ed.  118;  Shreveport  v. 
Shrereport  Belt  Ry.  <3o.,  107  La.  785,  32 
South.  189.  Here  the  policy  does  not  exclude 
loss  or  damage  caused  by  striking  any  por- 
tion of  the  roadway  or  street,  but  rather 
confines  the  exemption  of  liability  to  the 
more  restricted  area  of  the  "roadbed."  In 
common  roads  the  term  "roadbed"  refers  to 
the  whole  material  laid  in  place  and  ready 
for  travel.  See  Webster's  Dictionary.  Ob- 
viously the  roadbed  involved  here  consisted 
of  that  portion  between  the  gutters  on  either 
side  which  was  constructed  for  travel,  and 
not  to  the  gutters  designed  for  the  purpose  of 
draining  water  from  the  adjacent  roadbed. 
The  court  did  not  err  In  Instructing  the  Jury 
that  the  granitoid  gutter  constituted  no  part 
of  the  roadbed. 

[3, 4]  It  is  said  the  automobile  was  a  valu- 
able one  costing  $6,500  when  new,  about  a 
year  before  the  injury.  The  evidence  tends 
to  prove  that  It  was  damaged  from  $2,500  to 
$3,000  as  a  result  of  the  collision  with  the 
sidewalk.  The  Jury  awarded  plalntlfT  $2,600. 
By  instruction  the  court  authorized  a  recov- 
ery for  the  full  amount  of  the  damage  in- 
flicted upon  the  machine.  It  is  Insisted  this 
was  error  for  the  reason  that  the  policy  by 
its  express  provisions  remits  $25  of  the  loss 
to  the  insurance  company  in  every  instance 
and  cast  liability  against  it  only  for  such 
damages  as  accrue  over  and  above  $25.  The 
question  is  to  be  determined  by  interpreting 
the  language  of  the  policy  in  connection  with 
the  subject-matter  to  which  it  refers  and  in 
view  of  an  established  rule  of  law  in  insur- 
ance cases.  The  provision  is  as  follows: 
"Each  daim  hereunder  shall  be  adjusted 
separately,  and  from  the  amount  of  each 
claim  when  determined  the  sum  of  twenty- 
five  dollars  ($26.00)  shall  b«  deducted,  and 


the  company  shall  be  liable  for  loss  or  dam- 
age in  excess  of  that  amount  only."  Follow- 
ing this  are  certain  provisions  with  respect 
to  the  ascertainment  of  the  amoxwt  of  a 
claim  for  loss,  and  it  is  provided  the  com- 
pany shall  not  be  responsible  beyond  the  in- 
trinsic value  of  the  property  destroyed. 
E>irther'more,  the  provision  goes  to  the  effect 
that  the  parties  shall  ygree  on  the  amount 
of  the  loss  if  possible;  if  not,  then  two  ap- 
praisers may  be  selected  to  do  so;  and,  if 
they  fail  to  agree,  then  a  third  may  be  select- 
ed by  them.  An  arbitration  seems  to  be  thus 
provided  tor  and  contemplated.  It  is  urged 
that  the  clause  above  copied  is  available  to 
defendant  by  way  of  reducing  its  liability 
to  an  amount  in  excess  of  $26  only  in  case 
an  adjustment  Is  made  or  the  amount  de- 
termined in  accordance  with  the  provisions 
of  the  policy  relating  to  an  agreement  be- 
tween the  parties  or  appraisement.  Of 
course,  in  every  case  the  fundamental  In- 
quiry must  be  as  to  the  Intention  of  the  par- 
ties, to  be  gathered  from  the  words  of  the 
policy,  always,  however,  interpreting  the 
policy  most  favorably  to  the  Insured  where 
it  is  reasonably  susceptible  of  two  'construc- 
tions. In  other  words,  though  it  Is  the  duty 
of  the  court  to  seek  out  the  Intention  of  the 
parties  as  manifested  in  the  language  of  the 
policy  and  effectuate  it  when  such  Intention 
is  clear.  It  is  likewise  our  duty  to  resolve 
doubtful  language  and  ambiguous  provisions 
against  the  company  and  In  favor  of  the  In- 
sured. Under  the  influence  of  this  doctrine, 
restrictions  on  the  amount  of  indemnity 
vouchsafed  in  a  policy  of  insurance,  to  t>e 
available,  we  believe  should  appear  In  plain 
words  and  without  doubt.  See  Royal  Ins. 
Co.  V.  Martin,  192  U.  S.  149,  164,  165,  24  Sup. 
Ct  247,  48  r*  Ed.  385.  The  rule  last  stated 
la  invoked,  but  the  provision  of  the  policy 
appears  to  be  sufficiently  clear  in  revealing 
a  restriction  on  the  covenant  of  indemnity 
relieving  the  insurer  from  liability  In  all 
cases  for  the  amount  of  $25  to  be  deducted 
from  the  entire  damage  done.  Though  the 
provision  nbw  under  consideration  refers 
to  the  "adjustment"  of  the  amount  of  dam- 
age, the  real  subject-matter  with  which  It 
is  concerned  Is  the  extent  of  the  liability  of 
the  insurance  company  for  loss  or  damage. 
The  provision  goes  to  the  effect  that  from 
the  amount  of  each  claim  when  determined 
the  sum  of  $25  shall  be  deducted,  then  recites 
"and  the  company  shall  be  liable  for  loss  or 
damage  In  excess  of  that  amount  only." 
These  words  clearly  restrict  the  indemnity 
vouchsafed  In  that  they  stipulate  the  amount 
to  be  comi)ensated  for  such  loss  is  only  such 
an  amount  as  appears  In  excess  of  $25.  The 
court  erred  in  authorizing  the  Jury  by  in- 
struction to  return  a  verdict  for  the  toll 
amount  of  plaintiff's  damage.  It  should  have 
required  a  deduction  of  $25  first  to  be  made 
in  favor  of  the  company  and  authorized  a 
verdict  for  the  remainder.     However,  tbe 
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amoant  tbe  verdict  Is  thus  unduly '  inflated 
Is  ascertained  and  certain  and  la  therefore 
a  proper  subject  of  remittitur. 

[«]  The  statute  (section  7068,  R.  S.  1909) 
authorizes  a  recovery  of  attorney's  fee  on 
the  part  of  insured  If  it  appear  from  the  evi- 
dence that  the  company  has  vexatlously  re- 
fused to  pay  the  loss.  The  Jury  awarded 
plaintifr  an  attorney's  fee  of  $500  on  account 
of  vexatious  delay.  It  is  urged  that  this 
amount  should  be  remitted  for  the  reason 
that  there  is  no  evidence  in  tbe  case  tending 
to  prove  the  delay  in  payment  was  vexatious. 
A  practicing  attorney  testified  that  $500  was 
a  reasonable  charge  for  services  rendered  in 
the  cause,  and  the  Efficiency  of  the  evidence 
with  respect  of  that  matter  is  not  challenged. 
But  the  argument  goes  to  the  efFect  that 
there  is  no  evidence  tending  to  prove  the  de- 
lay was  vexatious.  It  Is  true  there  is  no  di- 
rect and  positive  evidence  to  the  effect  that 
the  delay  in  payment  was  vexatious;  but 
such  evidence — that  Is,  positive  and  direct 
evidence — ^Is  not  required.  The  Jury  are  au- 
thorized In  cases  of  this  character  to  Infer 
and  conclude  that  the  delay  was  vexatious 
from  a  survey  of  all  of  the  facts  and  circum- 
stances in  tbe  case  tending  to  reveal  the  con- 
duct of  the  insurance  company  with  respect 
to  tbe  matter.  In  this  connection  they  may 
take  Into  consideration  the  validity  of  plain- 
tiff's claim  and  tbe  fact  that  it  became  neces- 
sary to  institute  a  suit  to  collect  it  Indeed, 
the  fact  tnat  defendant  declined  to  compen- 
sate tbe  loss  without  Utlgatlon  is  of  itself 
evidence  tending  to  prove  the  delay  there- 
aoout  to  be  vexatious.  Such  is  the  estab- 
lished rule  of  decision.  See  Keller  v.  Home 
Ufe  Ins.  Co.,  198  Mo.  440,  460,  461,  95  S.  W. 
903;  Cox  V.  Kansas  City  life  Ins.  Co.,  164 
Mo.  App.  464,  135  S.  W.  1013;  Williams  v. 
iSt  Louis  Ufe  Ins.  Co.,  189  Mo.  70,  87  S.  W. 
499. 

For  tbe  error  in  the  instruction  authoriz- 
ing a  recovery  in  full  compensation  when  $25 
should  have  been  deducted,  the  Judgment 
must  be  reversed.  Bat  It  is  unnecessary  to 
remand  the  cause  for  this,  provided  the 
amount  of  $26  be  remitted  from  tbe  verdict 
as  of  the  date  of  the  Judgment  Therefore, 
if  plaintiff  shall  file  such  remittitur  In  this 
court  within  10  days,  tbe  Judgment  with 
such  modification,  will  be  affirmed,  and  ap- 
pellant shall  have  and  recover  the  costs  of 
the  appeal  laid  out  and  expended;  other- 
wise the  cause  will  be  remanded.  In  the 
Interim,  the  Judgment  will  stand  reversed. 

Plaintiff  having  remitted  $25  from  the 
amount  of  tbe  verdict  as  of  Its  date,  tbe 
Judgment  is  affirmed  for  $2,475  together  with 
Interest  thereon  at  6  per  cent  per  annum 
from  the  date  of  Its  rendition ;  the  appellant 
to  have  tbe  costs  of  appeal  paid  out  and  ex- 
pended.   It  Is  so  ordered. 

RE3TN0LDS,  P.  J.,  and  ALLEN,  J.,  concur. 


COSCARELLA   v.   METROPOLITAN  LIFE 
INS.  CO. 

(St  Louis  Court  of  Appeals.    Missouri.    June 
S,  19ia    Rehearing  Denied  June  17,  1913.) 

1.  Insubancx  (I  147*)— CoNSTBUcnow— Laws 
GovEBNiNQ — Place  of  Contract. 

Where  an  insnrance  contract  is  negotiated, 
the  premiums  paid,  and  the  policy  delivered  in 
the  state  in  which  the  insured  resides,  the  pol- 
icy is  to  be  construed  according  to  the  laws  of 
that  state. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  f  293;   Dec.  Dig.  S  WT.*] 

2.  IRSUBARCE    ({    668*)— MlBKEPBESKZrTATIONB 

AS  TO  Health— Statutory  Provisions. 
Under  Rev.  St  1909,  i  6937,  providing 
that  all  representations  made  in  obtaining  life 
insurance  policies  are  to  be  treated,  '  not  as 
warranties,  but  as  representations,  immaterial 
unless  made  with  respect  to  the  health  of  tbe 
Insured  which  actually  contributed  to  the  cause 
of  death,  and  that  whether  the  misrepresented 
fact  contributed  to  the  death  Is  for  the  jury,  it 
was  proper  to  submit  to  the  jury,  in  an  action 
upon  an  insurance  policy  containing  a  condi- 
tion that  no  obligation  was  assumed  unless  tbe 
Insured  was  in  fact  in  sound  health,  the  ques- 
tion whether  the  condition  of  the  health  of  the 
Insured  at  the  date  of  the  policy  contributed  to 
her  death. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  |i  1656,  1732-1770;  Dec.  Dig.  | 
668.«] 

3.  Appeal  and  Ebbob  (§  1002*)— Vebdict— 
Conclusiveness. 

Where  tbe  proof  of  death  furnished  by  the 
beneficiary  under  a  life  policy,  providing  that 
it  created  no  obligation  unless  when  the  policy 
was  issued  the  Insured  was  in  sound  health, 
stated  that  the  insured  had  been  ill  since  be- 
fore the  policy  was  issued,  and  tbe  company's 
physician  in  the  application  for  Insurance  stat- 
ed that  at  that  time  insured  was  in  good 
health,  the  verdict  of  the  jury  against  the  in- 
surance company  is  conclusive  upon  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {S  3935-3937;  Dea  Dig.  { 
1002.*] 

4.  Evidence  (|  263*)— Admissions— Pboof  or 
Death  or  Insured— Explanation. 

Proofs  of  death  furnished  by  a  beneficiary 
under  a  life  insurance  policy,  which  showed 
that  tbe  insured  had  been  ill  since  before  tbe 
issuance  of  the  policy,  are  prima  facie  evi- 
dence against  him  as  admissions ;  but  they  may 
be  explained  away  or  overthrown  by  bim, 
whether  made  by  himself  or  by  another. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  H  1022-1027;    Dec.  Dig.  g  263.*] 

6.  Evidence  (g  263*)  —  Adhissions— Paoora 
OF  Death  or  Insured— Explanation. 
To  meet  statements  in  the  proofs  of  death 
as  to  the  health  of  the  insured,  it  was  com- 
petent to  introduce  the  declaration  of  the  com- 
pany's physician  attached  to  the  application 
that  the  insured  was  in  good  health,  even 
tbongh  the  policy  contained  tbe  claase  that  It 
constituted  the  entire  contract  by  the  parties, 
since  Rev.  St.  1909,  |  6978,  requiring  tbe  ap- 
plication to  be  attached  to  or  indorsed  upon  the 
policy,  makes  it  a  part  thereof. 

[Ed.  Note. — ^For  other  cases,  see  Evidence, 
Cent  Dig.  St  1022-1027 ;  Dec  Dig.  {  268.*] 

6.  Inbubance  (S  602*)— Actions  Upoit  Life 

PoLiCT— Daxaoes  roB   Vexatious   Delay. 

Under  Rev.    St    1909,    g    7068,   providing 

that  the  jury  in  an  action  upon  a  life  policy 

may  award  damages  and  attorney's  fee  where 
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there  is  vexations  delay  and  refusal  to  pay, 
the  Jury  may  conclude  that  a  delay  was  vexa- 
tious from  all  the  circumstances  in  the  case, 
even  though  there  be  no  direct  testimony  to 
that  effect. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  i  1498;    Dec.  Dig.  t  602.*] 

7.  Insurance  (|  602*)  —  lAitm  i'OLicr  —  D«- 

HAND. 

Where  an  agent  of  the  beneficiary  present- 
ed a  life  insurance  policy  to  the  superintendent 
of  the  insurance  company  and  requested  pay- 
ment, and  the  superintendent,  after  a  few  days' 
delay,  denied  liability,  there  was  a  sufficient 
demand  for  payment 

[Eld.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig,  {  1498;  Dec  Dig.  {  602.*] 

8.  JnsTiCEa  of  thb  Peack  (§  98*) — Bequest- 
Actions  Befobe  Justice  of  Peace. 

Under  Eev.  St  1909,  §S  7412,  7413,  pro- 
viding that  when  a  suit  before  a  justice  of  the 
peace  is  founded  upon  a  written  instrument  it 
shall  be  filed  with  the  justice  as  the  foundation 
of  the  action,  such  instrument,  and  not  the 
statement  filed  therewith,  determines  the  right 
to  recover,  and  the  beneficiary  under  a  life  in- 
surance policy  suing  in  a  justice  court  is  en- 
tiUed  to  interest  under  Bev.  St  1909,  t  7179, 
providing  for  6  per  cent  interest  on  all  writ- 
ten contracts  when  no  other  interest  is  agreed, 
even  though  he  did  not  aslc  for  interest  in  his 
petition. 

[EM.  Note. — ^For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  |  335;   Dec.  Dig.  {  98.*] 

Appeal  from  St  Louts  Circuit  Court;  J. 
Hugo  tirlmm.  Judge. 

Action  by  Carmlno  B.  Coscarella  against 
tlie  Metropolitan  Life  Insurance  Company. 
Judgment  for  the  plaintiff,  and  defendant 
appeals.    Affirmed. 

Natlian  Frank,  M.  W.  Oliver,  Bicbd.  A. 
Jones,  and  Louis  B.  Sher,  all  of  St  Louts, 
for  appellant.  James  J.  O'Donohoe,  of  St 
Louis,  for  respondent 

NORTONI,  J.  This  Is  a  suit  on  a  policy  of 
life  Insurance.  Plaintiff  recovered,  and  de- 
fendant prosecutes  the  appeaL 

The  policy  is  in  the  amount  of  $220.  It 
appears  that  it  was  issued  on  April  11,  1910, 
on  a  written  application  executed  by  the  in- 
sured a  few  days  theretofore,  to  which  was 
attached,  a  detailed  examination  of  the  in- 
sured's physical  condition  and  concerning 
her  health  by  defendant's  physician.  By  its 
terms  the  policy  Is  payable  to  plaintiff,  hus- 
band of  the  Insured,  in  event  of  the  prior 
death  of  his  wife,  and  it  appears  she  died 
May  10,  1910. 

The  principal  matter  relied  upon  in  de- 
fense is  a  condition  contained  in  the  xwllcy 
to  the  effect  that  no  obligation  is  assumed  by 
the  Insurance  company  unless  on  the  date  of 
the  issue  of  the  policy  the  insured  is  in 
sound  healtli.  The  policy  contains  such  a 
provision,  and  the  evidence  tends  to  prove 
that  the  insured  was  not  in  sound  health  at 
the  time  the  policy  was  issued  and  delivered. 

[1]  It  is  urged  that  the  court  should  there- 
fore have  directed  a  verdict  for  defendant, 
and  thus  declared  the  force  of  the  condition 


in  the  policy  above  mentioned  without  sub- 
mitting the  matter  to  the  Jury.  It  is  said 
that  such  conditions  in  the  policy  are  uni- 
versally sustained  as  proper  and  enforceable 
in  law,  and  the  case  of  Bell  v.  Missouri  State 
Life  Ins.  Co.,  166  Mo.  App.  390,  149  S.  W.  33. 
is  relied  upon  as  so  declaring  ttie  role.  The 
question  involved  here  is  to  be  determined 
by  reference  to  our  statute  concerning  life 
insurance  declaring  that  misrepresentations 
made  in  obtaining  a  policy  of  life  insurance 
are  to  be  deemed  immaterial  except  in  those 
cases  where  It  shall  appear  the  fact  misrep- 
resented actually  contributed  to  the  cause  of 
death.  It  is  true  that  we  declared  the  rule 
with  respect  to  a  condition  in  the  policy 
postponing  the  taking  effect  of  the  insurance 
contract  in  event  the  insured  was  not  in 
good  health  at  the  time,  as  argued  by  defend- 
ant in  Bell  v.  Insurance  Co.,  supra.  But  be 
that  as  it  may,  no  such  question  as  that 
presented  here  was  made  in  that  case.  In- 
deed, tliere  the  contract  under  review  was 
not  within  our  statutes  on  the  subject  at  all, 
but,  instead,  the  policy  invoked  was  an  Ari- 
zona contract  The  insured  applied  for  the 
policy  in  the  state  of  Arizona.  It  was  issued 
in  Missouri,  but  delivered  to  the  insured  in 
Arizona,  where  the  premiums  were  paid  and 
it  became  'effective  there  as  an  insurance 
contract  For  the  facts,  see  Bell  v.  Insur- 
ance Co.,  above  cited.  Therefore  the  policy 
In  Judgment  in  that  case  was  not  within  the 
Influence  of  onr  statutes  for  the  very  good 
reason  that  it  was  an  Arizona  contract  See 
Cravens  v.  New  York  Life  Ins.  Co.,  148  Mo. 
583,  50  S.  W.  519,  53  L.  R.  A.  305,  71  Am.  St 
Rep.  628.  Here  It  appears  the  insured  re- 
sided in  St  Ix>uiB,  where  the  Insurance  wa^ 
negotiated,  the  premiums  paid,  and  the  poli- 
cy delivered,  Such  a  contract  is  to  t>e  de- 
termined in  accordance  with  our  law  on  tiic 
subject 

[2]  By  section  6937,  B.  S.  1909,  it  Is  pro- 
vided in  substance  that  no  representations 
made  in  connection  with  obtaining  a  life  in- 
surance policy  shall  be  regarded  as  warran- 
ties. On  the  contrary,  all  such  representa- 
tions are  to  be  regarded  and  treated  as  im- 
material unless  it  shall  appear  that  a  mis- 
representation was  made  with  respect  to  a 
fact  concerning  the  health  of  the  insured 
which  condition  of  health  so  represented  ac- 
tually contributed  to  the  death  of  the  insur- 
ed. The  statute  further  provides  that  the 
question  as  to  whether  it  so  contributed  in 
every  case  is  one  for  the  Jury.  Under  this 
statute,  we  have  heretofore  declared  the 
rule  is  established  that  conditions  in  the 
policy  such  as  that  under  review  are  to  t>e 
considered  and  determined  on  the  basis  of 
representations.  In  other  words,  such  con- 
ditions are  not  available  to  defeat  the  in- 
surance vouchsafed  in  the  policy  unless  it 
appears  the  condition  of  health  of  the  in- 
sured was  such  that  it  contributed  to  the 
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death,  and  the  question  of  fact  concerning 
this  matter  la  one  for  the  Jury.  See  Lyndi 
T.  Pmdentlal  Ins.  Co.  of  America,  160  Mo. 
App.  461,  131  S.  W.  145;  Salts  t.  Prudential 
Ins.  Co.,  140  Mo.  App.  142,  120  S.  W.  714. 
See,  also,  Bams  v.  Metropolitan  Life  Ins.  Co., 
141  Mo.  App.  212,  124  S.  W.  639. 

[t,4}  Here  the  qnestion  was  submitted  to 
the  Jury,  and  the  finding  concerning  It  was 
for  plaintiff;  bnt  It  Is  said  there  is  no  evi- 
dence  to  support  the  verdict.  The  only  evi- 
dmce  Introduced  by  defendant  concerning 
the  condition  of  the  health  of  the  insured  at- 
the  time  the  policy  was  issued  Is  a  recital  in 
the  physician's  certificate  accompanying  tho 
proof  of  death  famished  by  plaintiff  to  de- 
fendant As  before  said,  the  policy  was  is- 
sued and  ddlvered  on  April  11th  and  the  in- 
sured died  on  May  lOtli.  Afterwards,  with- 
in due  time,  a  proof  of  death  was  furnished, 
in  accordance  with  the  proyisions  of  the  poli- 
cy, and  in  connection  with  this  the  attending 
physician  stated  the  cause  of  the  insured's 
death  to  be  phthisis  pulmonalis.  A  further 
statement  by  the  attending  physician  In  the 
same  certificate  reveals  that  the  insured  had 
been  ill  two  months.  It  Is  Insisted  that  these 
statements  revealed  beyond  question  that 
plaintlfr's  wife  was  not  in  good  health  within 
the  terms  of  the  condition  of  the  policy  above 
referred  to  even  when  considered  under  our 
statute.  Therefore  it  is  said  the  question  Is 
concluded  by  the  recitals  contained  in  the 
proof  of  death  and  accompanying  physician's 
certificate  which  tlie  policy  required  to  be 
furnished  as  a  prerequisite  to  the  payment 
There  can  be  no  doubt  of  the  general  rale 
that  proofB  of  death  furnished  by  a  benefi- 
ciary to  the  insurer,  in  accordance  with  the 
requirements  of  the  policy,  are  admissible  in 
evidence  against  such  beneficiary  as  admis- 
sions by  him  of  the  truth  of  the  statements 
therdn  contained.  There  is  strong  reason 
for  the  rule  where  the  statement  invoked  is 
made  directly  by  the  beneficiary,  bat  It  in 
qualified  even  then  so  that  such  statements 
will  not  operate  an  estoppel  if  they  appear 
to  have  been  erroneously  made.  When  made 
by  the  beneficiary,  the  statements  are  prima 
facie  evidence  only  and  may  be  explained 
or  overthrown  in  proper  cases.  This  being 
true,  it  is  certain  they  may  be  explained 
away  or  overthrown,  though  appearing  in  the 
proof  of  death,  when  made  by  another  than 
the  beneficiary,  as  here.  See  Queatham  y. 
Modem  Woodmen  of  America,  148  Mo.  App. 
33,  127  S.  W.  651;  Almond  v.  Modern  Wood- 
men of  America,  133  Mo.  App.  882, 113  S.  W. 
605. 

[S]  To  the  end  of  explaining  and  repelling 
the  force  of  the  statements  so  made  in  the 
proof  of  death  by  the  attending  physician, 
plaintiff  introduced  the  original  application 
executed  by  the  insured  and  utilized  that  por- 
tion of  it  revealing  a  medical  examination 
made  of  the  insured  by  the  defendant's  ex- 
amining physiciaa  shortly  before  the  policy 


was  issued.  From  this  examination  and  re- 
port so  made  by  defendant's  examining  phy- 
sician, it  appeared  the  insured  was  in  good 
health  at  the  time  and  was  tot  afflicted  with 
any  kind  of  pulmonary  trouble 

Bnt  is  it  argued  this  evidence  was  Incom- 
petent for  the  policy  provides  on  its  face 
that  it  constituted  the  entire  contract  be- 
tween the  parties.  Obviously  such  a  provi- 
sion in  the  policy  will  not  suffice  to  render 
the  application  on  which  it  was  issued  as 
Incompetent  evidence  in  the  case  when  con- 
sidered under  our  statute.  It  is  true,  as  as- 
serted by  defendant  that  the  application  is 
only  a  proposition  for  Insurance  which  car- 
ries with  it  a  statement  made  by  the  medical 
examiner  of  the  company.  But  when  the  ap- 
plication is  accepted  and  acted  upon  and  the 
policy  Issued  thereon,  no  one  can  doubt  that 
such  a  proposition  becomes  a  part  of  the 
contract  between  the  parties.  Moreover,  our 
statute  (section  6978,  B.  S.  1909)  proceeds 
on  the  theory  that  the  application  for  the 
policy  becomes  a  part  of  the  contract  when 
accepted  and  acted  upon  by  the  comiwny. 
This  statute  requires  the  application  upon 
which  the  policy  is  issued  or  Its  substance  to 
be  attached  to  or  Indorsed  on  the  policy. 
While  the  company  may  not  avail  itself  of 
Its  own  wrong  in  failing  to  observe  this 
statutory  injonctioii,  no  one  can  doubt  that 
even  in  cases  where  it  has  omitted  to  do  so 
the  beneficiary  may  utilize  that  portion  of 
the  application  made  by  the  insured's  medi- 
cal examiner  as  evidence  in  the  cause.  If 
the  application  were  attached  to  the  policy 
as  the  statute  requires,  it  would,  of  course, 
go  in  evidence  along  with  the  policy.  The 
mere  fact  that  defendant  failed  to  keep  this 
obligatios  and  inserted  a  clause  in  the  policy 
to  the  effect  the  policy  Itself  should  be  look- 
ed to  avails  naught  in  its  favor  by  way  of 
excluding  relevant  portions  of  the  applica- 
tion from  evidence  In  the  case.  See  Norris- 
town  Title  Co.  v.  BancoCk  Ina  Co.,  132  Pa. 
386,  19  Ati.  270.  See,  also,  Moore  v.  Union 
Fraternal,  etc.,  Ass'n,  103  Iowa,  424,  72  N. 
W.  645.  The  evidence  was .  competent  for 
the  Jury  to  consider,  and  its  finding  thereon 
concludes  the  question  her& 

[I]  Besides  giving  plaintiff  a  verdict  for 
1220,  the  amount  of  the  policy,  the  Jury 
awarded  him  10  per  cent  thereon  for  a  vex- 
atious refusal  to  pay  and  $60  for  attorney's 
fees,  as  provided  by  the  statute.  Section 
7068,  B.  S.  1909. 

[7]  It  is  urged  that  there  was  no  evidence 
whatever  tending  to  show  the  delay  was  vex- 
atious or  that  plaintiff  ever  made  demand  on 
defendant  for  the  payment  of  the  policy,  but 
upon  reading  the  record,  the  evidence  is  clear 
that  an  undertaker  representing  plaintlQ'  pre- 
sented the  policy  to  defendant's  superintend- 
ent and  requested  payment  The  superintend- 
ent retained  both  the  policy  and  the  book 
showing  premium  payments  for  a  time  and 
returned  them  denying  any  liability  there- 
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under.  It  Is  obvioTis  that  this  Is  suflScient 
on  the  qnestion  of  demand.  Indeed,  it  would 
seem  the  denial  of  liability  alone  would  suf- 
fice, for  the  law'  never  requires  the  doing  of 
a  useless  act.  A  practicing  attorney  testified 
that  the  serrlces  of  an  attorney  in  (he  Justice 
of  the  peace  court  and  the  circuit  court  were 
of  the  reasonable  value  of  $50,  so  it  appears 
there  is  ample  evidence  to  support  the  find- 
ing touching  these  matters.  It  is  true  there 
is  no  direct  and  positive  evidence  to  the  ef- 
fect that  the  delay  in  payment  was  vexa- 
tious; but  such  evidence — that  is,  positive 
and  direct  evldenoe — ^is  not  required.  The 
Jury  are  authorized  In  cases  of  this  character 
to  infer  and  conclude  that  the  delay  was 
vexatious  from  a  survey  of  all  of  the  facts 
and  circumstances  in  the  case  tending  to  re- 
veal the  conduct  of  the  Insurance  company 
with  respect  to  the  matter.  In  this  con- 
nection they  may  take  into  consideration  the 
validity  of  plaintiff's  claim  and  the  fact  It 
became  necessary  to  institute  a  suit  to  col- 
lect it  Indeed,  the  fact  that  defendant  de- 
clined to  pay  without  litigation  is  of  itself 
evidence  tending  to  prove  the  delay  there- 
about to  be  vexations.  Such  is  the  establish- 
ed rule  of  decision.  See  Keller  v.  Home  Life 
Ins.  Co.,  198  Mo.  440,  95  S.  W.  903;  Cox  t. 
Kansas  City  Life  Ins.  Co.,  154  Mo.  App.  464, 
135  S.  W.  1013;  Williams  v.  St  Louis  life 
Ins.  Co.,  189  Mo.  70,  87  S.  W.  499;  Stlx  y. 
Travelers'  Indemnity  Co.,  157  S.  W.  870  (de- 
cided to-day). 

[t]  The  Jury  awarded  plaintiff  interest  nt 
6  per  cent  on  the  amount  of  the  policy,  and 
It  Is  urged  that  this  was  error  for  the  rea- 
son plaintiff  did  not  demand  Interest  in  his 
petition.  There  are  numerous  decisions  to 
the  effect  that  interest  may  not  be  allowed 
unless  prayed  for  in  the  petition;  but  the 
instant  case  originated  before  a  Justice  of 
the  peace  where  no  formal  pleadings  are  re- 
quired. The  statutes  (sections  7412,  7413, 
R.  S.  1909),  when  read  together,  require 
that,  when  the  suit  is  founded  upon  an  in- 
strument of  writing  executed  by  the  defend- 
ant and  the  debt  or  damages  may  be  ascer- 
tained from  such  instrument,  it  shall  be  filed 
with  the  Justice  as  the  foundation  of  the  ac- 
tion. It  has  been  heretofore  determined 
that  where  the  suit  is  on  a  written  instru- 
ment, as  here,  and  a  statement  of  facts  Is 
also  filed,  such  written  instrument,  and  not 
the  statement  filed  therewith.  Is  the  founda- 
tion of  the  suit  Rhea  v.  Buckley,  etc.,  Mfg. 
Co.,  81  Mo.  App.  400.  Perforce  of  the  statute 
(section  7179,  B.  S.  1909),  Interest  at  6  per 
cent  per  annmn  la  allowed  after  demand  on 
all  written  contracts  when  no  other  rate  Is 
agreed  uiton.  It  would  be  an  extreme  rule,  in 
view  of  these  statutes,  to  require  a  specific 
prayer  for  Interest  in  a  cause  originating  be- 
fore the  justice  when,  indeed,  no  other  state- 
ment of  the  cause  of  action  Is  required  than 
filing  the  Instrument  itself  on  which  Interest 
accrues  afta  demand,  as  above  stated.    Or^ 


dlnarOy  special  damages  are  not  leoovenible 
except  they  are  prayed  for  in  the  petition; 
but  this  rule,  it  is  said,  does  not  obtain  be- 
fore the  Justice  for  the  very  sufficient  reason 
that  no  formal  pleadings  are  required.  See 
Lee  V.  Western  Union  Tel.  Co.,  51  Mo.  Aiqp^ 
375.  A  statement  before  a  Justice  Is  al- 
ways regarded  sufficient  If  It  informs  the 
defendant  with  reasonable  certainty  of  the 
nature  of  the  cause  of  action  he  Is  called 
upon  to  meet  and  wUl  afford  a  bar  against 
another  action  thereafter  on  account  of  the 
same  subject-matter.  In  this  view,  It  has, 
moreover,  been  determined,  too,  that,  as  by 
express  provision  of  the  statute,  no  formal 
pleadings  are  required  before  the  Justice,  a 
complaint  in  a  cause  originating  in  that  tri- 
bunal is  valid  and  sufficient  thou^  no  prayer 
for  Judgment  whatever  is  contained  therein. 
Lakey  v.  Hoops,  80  Mo.  App.  608,  509,  510. 
If  such  be  true,  and  It  is,  It  is  clear  that  In- 
terest may  be  allowed  at  6  per  cent  after 
demand  on  a  contract  executed  by  defendant 
for  the  payment  of  money  without  a  formal 
prayer  therefor  In  cases  originating  before 
the  JusticeL 

The  Judgment  should  be  affirmed.     It  Is 
so  ordered. 

REYNOLDS,  P.  X,  and  ALLEN,  J.,  con- 
car. 


JOHNSON  V.  CORLETS  ADM^ 

(St  Louis  Court  of  Appeals.    Missouri.    June 

3,  1913.     Rehearing  Denied  June  17, 

1933.) 

STENOOBAPHKBS  —  COMPBNSATIOIT  —  Tim      OF 

Payment. 

Plaintiff  in  a  suit  in  equity  held  not  enti- 
tled to  judgment  compelling  the  stenographpr 
taking  the  testimony  before  the  referee  to  file 
a  transcript  before  payment  of  the  cost  of  the 
work. 

Norton!,  J.,  dissenting. 

Appeal  from  St  Louis  CSrcnlt  Court;  J. 
Hugo  Grimm,  Judge. 

Action  by  James  B.  Johnson  against  Thom- 
as W.  Corley,  prosecuted  after  the  death  of 
defendant  pending  an  appeal  against  his  ad- 
ministrator. From  a  Judgment  for  plaintiff, 
defendant  appeals.    Reversed. 

Schnnrmactaer  ft  Rasslenr,  of  St  Lonis, 
for  appellant  John  A.  Gilliam,  of  St  Lools, 
for  respondent 


REYNOLDS,  P.  J.  PlalnUfl  brought  this 
suit,  alleging  that  he  had  begun  an  action  in 
the  circuit  court  of  the  city  of  St  Louis, 
the  action  still  pending  and  undetermined, 
against  a  large  number  of  defendants,  the 
title  of  the  action  being  James  B.  Johnson, 
plaintiff,  V.  Edwin  H.  Oonrades  et  aL,  de- 
fendants, and  numbered  42,849,  series  A,  in 
the  causes  of  that  court  In  the  progress 
of  the  ctiuse  Rhodes  EL  Cave,  Esq.,  an  attor- 
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ney  at  law,  was  duly  appointed  referee  by 
the  division  of  the  court  in  which  the  canse 
was  pending,  division  No.  9.  The  hearing 
coming  on  before  the  referee,  one  Thomas 
W.  Corley  was  appointed  by  the  referee  to 
stenographlcally  report  and  extend  in  type- 
writing the  testimony  taken  in  the  cause  be- 
fore the  referee,  the  following  stipulation  be- 
ing entered  of  record  in  the  case : 

"Stipulation:  It  is  hereby  stipulated  and 
agreed  by  and  between  the  parties  hereto 
that  the  testimony  in  this  case  may  be  taken 
In  shorthand  by  e  stenographer  and  written 
out  and  the  origtaal  thereof  filed  with  the 
referee  to  be  used-  as  and  for  the  testimony 
taken  before  the  referee  in  tills  cause,  and 
the  costs  thereof  to  be  taxed  as  costs  In  the 
case." 

This  stlpuIatloB  was  entered  into  and  en- 
tered of  record  before  the  referee  prior  to 
the  taking  of  any  testimony.  It  is  further 
alleged  in  the  petition  in  the  case  now  be- 
fore us,  that  it  was  then  and  there  orally 
agreed  that  the  stenographer's  fees  for  writ- 
ing out  the  testimony  should  be  forty  cents 
per  page  of  three  hundred  words,  and  cer- 
tain of  the  parties  to  the  cause,  plaintiff  and 
defendants,  agreed  to  take  carbon  copies  of 
the  testimony  at  ten  cents  per  page,  which 
sum,  it  is  averred  in  the  petition,  the  plain- 
tiff bad  paid  for  a  carbon  copy  of  the  tes- 
timony wUch  was  famished  him.  Averring 
that  Corley,  the  defendant,  had  accepted  the 
appointment  as  stenographer  by  the  referee 
and  liad  accepted  the  stipulation  as  to  the 
method  of  bis  compensation,  it  is  averred 
that  be  had  proceeded  to  take  down  the  tes- 
timony in  the  case  and  to  typewrite  it,  the 
testimony  before  the  referee  being  closed 
about  July  8,  1908,  and  defendant  Corley  de< 
livered  the  typewritten  copy  of  it  to  tbe 
referee.  None  of  the  parties  had  then  paid 
him  anything  for  this  work.  Thereafter  the 
referee  filed  this  typewritten  copy  in  court 
along  with  his  findings  of  facts  and  conclu- 
sions of  law.  Afterwards  the  judge  of  tbe 
Court  in  which  the  cause  was  pending  sus- 
tained the  report  of  the  referee  in  greater 
part  but  ordering  some  changes  of  findings, 
and  some  amendments  being  made  in  the 
pleadings,  the  case  again  went  back  to  Mr. 
Cave  on  a  re-reference.  At  this  second  or 
resumed  bearing  before  the  referee,  Mr. 
Corley  again  acted  as  stenographer,  taking 
down  all  the  testimony  and  the  taking  of 
testimony  was  completed  on  the  24th  of 
March,  1910;  that  Mr.  Corley  reported  to 
plaintiff's  attorney  that  he  had  all  tbe  tes- 
timony typewritten,  but  stated  that  he  would 
not  file  it  with  the  referee  until  he  was 
paid  for  his  work  on  that  and  on  the  pre- 
vious hearing,  and  refu.sed  to  file  tbe  testi- 
mony taken  at  this  re-reference,  until  he  was 
paid  for  all  his  work.  Subsequently  the 
referee  notified  the  attorney  for  plaintiff 
that  he  would  file  his  report  in  the  case  but 
without  the  testimony  taken  on  this  second 
reference  because  Mr.  Corley  had  refused  to 


file  his  official  copy  of  the  testimony  then 
taken.  Averring  tliat  as  under  tbe  law  the 
referee's  report  was  incomplete  and  could 
not  be  considered  or  acted  upon  or  ap- 
proved by  the  court  without  the  testimo- 
ny taken  on  this  second  or  re-reference,  as 
it  is  called,  "plaintiff  made  demand  on  said 
Corley  to  file  the  testimony  taken  on  said 
reference  with  the  said  referee,"  as  it  is 
averred  in  the  petition.  It  is  further  aver- 
red that  the  amount  demanded  by  the  ste- 
nographer Corley  of  the  plaintiff  Johnson 
for  his  half  of  the  cost  of  the  transcript, 
namely,  $274.90,  was  largely  in  excess  of  any 
sum  that  the  court  could  tax  in  favor  of 
Corley.  Averring  that  he  Is  without  remedy 
for  the  wrongs  except  in  equity  and  lias  no 
adequate  remedy  at  law,  the  plaintiff  asks 
that  tbe  defendant  Corley  be  required  to  ^>e- 
dfically  perform  his  contra(^  as  evidenced 
by  the  stipulation  and  file  the  testimony  tak- 
en by  him  on  the  re-reference  of  the  afore- 
said cause  with  Mr.  Cave,  the  referee  in  that 
cause,  and  that  plaintiff  be  adjudged  bis 
costs  in  this  case  against  Thos.  W.  Corley 
and  have  and  obtain  such  other  and  further 
relief  as  to  the  court  shall  seem  meet  and 
proper. 

The  defendant  Corley  appeared  and  an- 
swered by  a  general  denial  and  by  the  fur- 
ther averment  that  he  was  employed  by  the 
plaintiff  and  certain  of  the  defendants  to 
stenographlcally  report  and  make  a  tran- 
script of  the  evidence  to  be  taken  before  tbe 
referee  in  the  cause;  that  It  was  agreed 
between  the  defendant  and  the  parties  to 
the  suit  that  defendant  should  receive  forty 
cents  per  page  of  three  hundred  words  for 
tbe  transcript;  that  it  was  agreed  between 
the  defendant  and  the  parties  to  the  suit 
that  the  defendant's  fees  should  be  taxed 
as  costs  but  that  later  on,  on  a  date  not  stat- 
ed, it  was  agreed  between  defendant  on  the 
one  hand  and  the  parties  to  the  suit  on  the 
other,  that  the  plaintiff  should  advance  and 
pay  to  defendant  one-half  of  the  costs  of 
the  transcript  and  the  defendants  in  the 
suit  should  advance  and  pay  the  other  half; 
that  the  defendants  did  advance  and  pay 
their  half  as  agreed  but  plaintiff  had  failed 
to  pay  his  half  although  he  had  frequently 
promised  to  do  so;  that  the  transcript  con- 
sists of  1374  typewritten  pages  of  three 
hundred  words  each,  making  the  total  cost 
thereof  $549.60,  of  which  plaintiff  had  agreed 
to  pay  one-half,  to-wlt,  $274.80;  that  sub- 
sequently, namely,  on  the  15th  of  November, 
1910,  plaintiff  had  filed  a  motion  in  the 
cause  and  in  the  court  in  which  it  was  pend- 
ing, for  a  ruling  on  the  defendant  requiring 
him  to  show  cause  why  he  should  not  be  or- 
dered to  file  the  transcript ;  that  the  defend- 
ant Corley  made  return,  alleging  the  almve 
facts,  namely,  the  plaintiff's  agreement  to 
pay  one-half  of  tbe  costs  and  his  subsequent 
failure  and  refusal  to  pay  the  same,  and 
thereupon  such  proceedings  were  had  in  tbe 
cause;    that  the  court  in  which  the  cause 


Digitized  by 


Google 


878 


187  SOUTHWESTERN  REPORTED 


(Mo. 


was  pending,  on  the  9th  ot  December,  1910, 
and  during  the  December,  1910,  term  of  the 
court,  overruled  this  motion  of  plaintiff  and 
discharged  the  ruling  as  to  this  defendant; 
that  no  appeal  was  taken  by  plaintiff  from 
the  order  of  the  conrt  and  that  the  same 
had  become  and  Is  now  final. 

By  way  of  counterclaim  or  cross  bill  de- 
fendant, setting  up  the  facts  as  to  the  em- 
ployment and  the  promise  to  pay  one-half 
of  the  costs  for  the  transcript,  the  comple- 
tion of  the  transcript  by  defendant,  and  the 
demand  on  plaintiff  for  payment,  prays  Judg- 
ment against  plaintiff  for  $274.80,  one-half 
of  the  costs  of  the  transcript  referred  to,  de- 
fendant closing  with  a  prayer  that  any  de- 
cree that  may  be  entered  may  provide  that 
the  defendant  should  not  be  required  to  file 
the  transcript  until  the  amount  adjudged 
due  him  from  j>lalntlfl  and  the  costs  herein 
have  been  fully  paid  and  for  other  relief. 

A  reply  was  filed  to  the  answer,  denying 
the  allegations  thereof  and  an  answer  to  the 
cross  bill  also  being  filed,  to  the  effect  that 
the  defendant  Corley  had  never  had  his  costs 
taxed  in  the  cause  but  had  withheld  from 
the  record  a  great  part  of  the  testimony  he 
had  taken,  "thereby  obstructing  the  court 
In  the  trial  of  the  said  cause  and  violating 
his  duty  as  stenographer  of  the  referee  In 
said  cause."  As  a  further  answer  to  the 
cross  bill  plaintiff  avers  that  by  retaining 
the  testimony,  the  defendant  Corley  Is  at- 
tempting to  coerce  plaintiff  Into  paying  him 
exorbitant  fees  and  fees  which  have  never 
been  taxed  against  either  plaintiff  or  de- 
fendants In  the  main  cause,  and  as  further 
answer  It  Is  set  up  "that  even  if  said  Corley 
shall  offer  testimony  that  plaintiff  promised 
to  pay  him  money  for  the  transcript  in  said 
cause  said  promise.  If  made,  was  without 
consideration,"  and  If  made  as  alleged  was 
made  without  authority,  was  not  In  writing 
and  is  void  under  the  statute  of  frauds. 
There  was  a  general  denial  filed  by  way  of 
reply  to  this  answer. 

The  cause  came  on  for  hearing  before  the 
court,  evidence  was  heard,  and  at  the  conclu- 
sion of  the  hearing  the  court  entered  a  decree 
in  and  by  which  it  ordered  the  defendant 
Tbos.  W.  Corley,  within  ten  days  from  the 
entering  of  the  decree,  to  deliver  the  original 
completed  original  of  the  testimony  taken 
on  the  last  reference  in  the  case  of  Johnson 
V.  Conrades  et  al.,  to  Mr.  Cave,  the  referee, 
and  that  he  pay  the  costs  of  the  proceeding. 
On  the  issues  on  the  counterclaim  of  defend- 
ant against  plaintiff,  the  court  found  in  fa- 
vor of  the  plaintiff.  A  motion  for  new  trial 
was  filed  by  the  defendant  and  on  l>elng  over- 
ruled, defendant  duly  perfected  appeal  to  this 
court.  Pending  the  appeal  here  Thos.  W. 
Corley  died.  The  plaintiff  suggesting  that 
deatb,  moved  for  a  revivor  against  his  legal 
representatives,  suing  ont  a  scire  facias 
against  them  to  show  cause  why  the  cause 
should  not  stand  revived.  This  was  duly 
served  upon  the  administratrix  »f  Thos.  W. 


Corley's  estate,  she  having  been  appointed 
in  the  meantime,  and  she  has  duly  appeared 
herein. 

Quite  an  amount  of  testimony  was  taken 
in  the  canse  and  has  been  brought  before  ns 
by  an  abstract  of  it  on  the  part  of  appellant 
and  by  practically  a  full  and  verbatim  copy 
of  it  by  the  respondent 

The  errors  here  assigned  by  counsel  for 
the  respondent  are  five,  namely,  that  the  trial 
court  erred  in  admitting  evidence  in  support 
of  the  petition;  that  it  erred  in  entering  a 
decree  for  plaintiff  on  plaintiff's  petition  and 
In  granting  him  the  relief  prayed  for ;  that  it 
erred  In  entering  judgment  against  the  de- 
fendant on  his  counterclaim ;  that  the  decree 
is  contrary  to  the  evidence  and  the  weight 
of  the  evidence  and  is  contrary  to  the  law 
and  that  the  trial  court  erred  in  overruling 
defendant's  motion  for  a  new  trial. 

We  have  set  out  verbatim  the  only  stlpn- 
lation  which  is  of  record.  It  will  be  ob- 
served that  it  was  made  and  entered  Into  be- 
tween all  the  parties  to  the  cause  in  which 
James  B.  Johnson  was  plaintiff  and  Edwin 
H.  Conrades  et  al.,  are  the  defendants,  the 
cause  numbered  42,849,  then  pending  In  room 
or  division  No.  9,  then  presided  over  by  the 
Hon.  Edwin  W.  Lee  as  Judge.  The  parties 
to  it  agreed  that  the  testimony  in  the  case 
should  be  taken  in  shorthand  by  a  stenog- 
rapher and  written  out  and  the  original 
thereof  filed  with  the  referee  to  be  used  as 
and  for  the  testimony  taken  before  the  ref- 
eree in  this  cause  and  that  the  costs  thereof 
should  be  taxed  as  costs  in  that  case.  We 
can  put  no  construction  upon  this  other  than 
a  Joint  contract  for  the  employment  of  the 
stenographer  and  a  Joint  agreement  by  all 
the  parties  that  his  fees  were  to  be  taxed  as 
costs  in  the  case.  It  is  this  stipulation  that 
the  plaintiff  here  now  stands  on  and  is  en- 
deavoring to  have  enforced.  So  that  at  the 
very  foundation  of  this  action  we  are  met 
with  the  dUBcuIty  that  one  of  the  parties  to 
this  transaction  Is  attempting  to  have  this 
agreement  enforced,  and  to  that  end  has 
brought  this  suit  in  his  own  name,  the  other 
defendants  In  the  cause  neither  Joining  in 
the  suit  as  plaintiffs,  nor  being  Joined  as  de- 
fendants If  they  had  refused  to  Join  as  plain- 
tiffs. They  are  parties  to  the  contract,  but 
are  not  parties  to  the  action,  although  section 
1731,  of  our  statutes  of  1909,  in  providing  for 
snch  a  situation,  provides  that  "all  persons 
having  an  Interest  In  the  subject  of  the  ac- 
tion, and  in  obtaining  the  relief  demanded, 
may  be  Joined  as  plaintiffs,  except  as  other- 
wise provided  in  this  article,"  and  section 
1732  provides  that  any  person  may  be  made  a 
defendant  who  has  or  claims  an  interest  in 
the  controversy  adverse  to  the  plaintiff,  "or 
who  is  ft  necessary  party  to  a  complete  deter- 
mination or  settlement  of  the  question  In- 
volved therein."  So  that  aa  far  as  concerns 
this  original  contract  for  the  employment  of 
the  stenographer  and  the  taxation  of  his  fees 
08  costs  In  the  case,  wc  arc  forced  to  the  con- 
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dnaloii  tbat  tbe  petition  In  this  case  is  fa- 
tally defective  and  that  all  of  the  parties  to 
tbe  Joint  contract  are  not  parties  to  the 
canaei  We  think  that  the  principle  under- 
lying this  proposition  is  well  stated  by  onr 
Supreme  Oaurt  In  Slanghter  t.  Davenport, 
161  Mo.  26,  51  S.  W.  471,  and  cases  there 
cited.  See  also  Reifschneider  v.  Beck,  148 
Mo.  App.  725,  loc.  cit  737,  129  S.  W.  232, 
where  it  la  held  that  a  different  rule  prevails 
as  to  defendants. 

Turning  from  that,  bowew,  to  tbe  facts 
as  developed  In  tbe  case  and  returning  to  the 
conslderatioD  of  the  stipulation,  it  will  be 
observed  that  while  that  stipulation  provides 
that  the  costs  of  taking  down  the  testimony 
in  shorthand  by  a  stenographer  are  to  be 
taxed  as  costs  in  tbe  case,  there  is  nothing 
whatever  in  this  stipulation  providing  for 
when  those  costs  are  to  be  paid.  It  may  be 
said  as  to  this  tliat  the  presumption  is  that 
they  are  to  be  paid  at  the  end  of  the  litiga- 
tion, that  is,  abide  the  result  of  tbe  action 
and  be  paid  by  the  losing  party  (section  2263, 
R.  S.  1909),  unless  in  suits  in  equity,  as  Is 
that  in  which  this  stipulation  was  entered, 
in  the  discretion  of  the  court  they  are  other- 
wise Used.  Sec.  2275,  R.  S.  1909.  But  timt 
tbe  taxation  of  costs  is  to  abide  the  result 
of  tbe  litigation,  does  not  directly  affect  or 
determine  tlie  question  as  to  when  they  are 
to  be  paid.  As  we  had  occasion  to  notice  in 
the  case  of  State  ex  reL  La  Rue  v.  Hitchcock, 
163  S.  W.  546,  parties  incurring  costs  are 
primarily  liable  to  the  officer  who  renders  tbe 
service,  and  while  we  have  in  our  practice 
and  by  law  provided  for  securing  tbe  pay- 
ment of  costs  by  a  bond  or  by  a  cash  deposit, 
we  know  of  no  law  that  would  prevent  any 
officer  of  the  court,  unless  the  party  plaintiff 
is  suing  as  a  poor  person,  and  in  tbe  absence 
of  security  or  a  deposit  for  costs,  from  de- 
manding payment  for  his  services  before 
rendition.  As  we  have  already  said,  this 
stipulation  makes  no  provision  whatever  as 
to  when  these  costs  are  to  be  paid ;  it  merely 
provides  that  they  are  to  be  taxed  as  costs 
in  the  cause,  the  intention  and.  idea  being  to 
make  those  charges  which  but  for  the  stipu- 
lation could  not  be  lawfully  taxed  as  costs, 
taxable  as  such.  That  is  all  that  this  stipu- 
lation covers.  But  it  appears  tliat  outside 
of  tbls  stipulation,  there  was  an  agreement 
between  tbe  counsel  for  the  several  parties 
tbat  tbe  stenographer  was  to  charge  not  to 
exceed  forty  cents  per  page  of  three  hundred 
words  each  for  tbe  official  copy,  and  tliat 
such  of  the  parties  as  desired  carbon  copies 
were  to  pay  ten  cents  a  page  for  their  carbon 
copies.  These  latter  were  delivered  to  those 
desiring  to  have  them,  plaintiff  being  one  of 
tbem,  and  he  paid  for  the  carbon  copy.  It 
is  claimed  by  plaintiff,  and  he  introduced  ev- 
idence to  tbat  effect,  that  there  was  no  under- 
standing as  to  when  the  work  of  the  stenog- 
rapher In  writing  out  his  notes  and  preparing 
tlie  transcript  was  to  be  paid  for;   plaintiff 


claiming  to  stand  on  tbe  stipulation  and  that 
he  was  not  to  pay  anything  until  the  amount 
due  for  the  transcript  had  been  taxed  up  as 
costs,  and  even  not  then  unless  he  lost  the 
suit  and  was  mulcted  for  costs.  After  care- 
ful consideration  of  the  evidence  we  have 
concluded  that  there  was  a  distinct  under- 
standing, either  before  the  work  was  entered 
upon  or  very  shortly  thereafter,  between  the 
defendant  here  and  the  attorneys  of  tbe  par- 
ties to  the  main  cause,  that  each  party,  treat- 
ing Mr.  Johnson,  plaintiff  in  that  cause  and 
here,  as  one  party,  and  all  of  the  defendants 
thereto  as  the  other,  that  each  party  was  to 
pay  for  one-half  of  these  stenographer's  fees 
when  the  work  was  done,  and  tbat  the  ste- 
nographer was  not  to  be  required  to  wait  un- 
til the  end  of  the  litigation,  and  on  that  un- 
derstanding Mr.  Corley  went  on  and  finished 
up  the  work  at  both  references,  although  on 
the  conclusion  of  the  first  one  he  Iiad  banded 
over  the  transcript  of  testimony  then  takoi 
without  Iiaving  been  paid  for  it,  and  went  on 
to  report  the  testimony  at  tbe  re-refer«ice. 
It  is  true  that  counsel  for  respondent  here 
claims  that  he  had  only  made  this  arrangre- 
ment  on  the  distinct  understanding  that  all 
of  the  other  parties  to  the  caose  made  a  like 
arrangement,  and  that  it  was  subject  to  the 
approval  of  bis  client.  He  is  contradicted 
in  this  latter  by  tbe  referee  and  by  the  de- 
fendant Both  of  these  testify  to  assent  by 
tbat  counsel  to  pay  the  stenographer  for  one- 
half  the  cost  of  the  transcript  when  the  ste- 
nographer completed  bis  transcript  of  the 
testimony  and  it  was  in  shape  to  be  delivered 
to  the  referee.  That  the  other  defendants 
have  paid  their  half  is  clearly  established. 

It  Is  said  that  counsel  for  plaintiff  was 
without  express  authority  from  Ills  client 
to  make  any  such  arrangement.  He  needed 
no  such  express  authority.  His  relation  to 
tbe  case  was  sufficient  to  warrant  the  de- 
fendant in  accepting  his  promise  for  his 
client — ^to  believe  tbat  tliat  promise  was 
made  by  authority  of  the  client  Unless 
this  is  so  we  would  be  put  in  tbe  very  anom- 
alous position  of  saying  tbat  before  a  stenog- 
rapher or  officer  of  the  court  or  any  other 
party,  or  a  witness  even,  does  any  work,  per- 
forms any  service,  in  connection  witb  the 
conduct  of  a  case  in  court  at  the  request  and 
direction  of  the  attorney,  be  must  assure 
himself  tbat  tbe  attorney  has  express  au- 
thority from  Ills  client  to  make  the  particn- 
lar  arrangement  or'  contract  That  cannot 
be  so.  Litigation  cannot  be  carried  on  on 
any  such  basis.  Tbe  employment  of  the 
counsel,  bis  acttve  participation  in  the  con- 
duct of  (the  case,  was  sufficient  warrant  to 
tbe  stenographer  to  accept  his  assurance 
that  bis  client  would  pay  him  for  his  work 
when  finished;  that  assurance  coming  to 
him,  as  we  find  the  preponderance  of  the 
evidence  in  this  case  shows,  as  having  been 
given  by  counsel  for  tbe  plaintiff,  and  on  tbe 
fnlth  of  which  tbe   stenographer  went  on 
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with  and  did  the  work.  The  promise  was  a 
valid  one;  so  was  the  contract  See  Under- 
wood Typewriter  Co.  v.  Century  Realty  Co., 
220  Mo.  522,  U9  S.  W.  400,  25  li.  R.  A.  (N. 
S.)  1173. 

Counsel  for  appellant  claims  that  this  Is 
an  action  to  compel  i>erfonnance  of  personal 
services.  We  think  not  It  is  for  delivery 
of  work  done.  Both  jMirtles  aver  and  admit 
that  the  stenographer  has  done  his  work 
and  before  his  death  had  completed  the 
transcript  and  was  ready  to  deliver  it  when 
paid.  It  is  to  be  assumed  that  the  tran- 
script is  In  possession  of  bis  administratrix 
as  of  the  assets  of  his  estate. 

Another  view  of  the  case,  to  onr  minds, 
effectually  bars  plaintiff  from  recovery  here: 
That  Is  the  fact  as  established  by  the  evi- 
dence In  this  case,  that  this  same  plaintiff 
sought  this  same  relief,  which  he  now  seeks 
under  color  of  a  petition  or  bill  In  equity 
and  as  an  Independent  action,  by  motion  be- 
fore the  court  in  which  the  main  action  was 
pending.  He  there  applied  for  an  order  up- 
on the  referee  and  upon  this  same  stenog- 
rapher to  require  the  filing  with  the  referee 
by  that  stenographer  of  this  same  transcript 
of  the  testimony  taken  at  the  re-reference. 
That  motion  was  considered  by  that  court, 
the  motion  overruled,  and  a  preliminary  or- 
der or  rule  to  show  cause  why  it  should  not 
be  filed  was  vacated.  That,  we  hold,  was  an 
adjudication  between  these  parties  of  this 
identical  question,  of  the  Identical  subject- 
matter  of  the  present  action.  That  order  of 
the  court  has  never  been  vacated,  set  aside 
nor  modified;  nor  has  any  appeal  been  pros- 
ecuted from  it  We  hold  It  to  be  an  effectual 
and  complete  bar  to  the  right  of  this  plain- 
tiff to  now  renew  practically  the  same  ap- 
plication and  maintain  this  present  action. 
See  Hanghawout  v.  Boyse,  122  Mo.  App. 
72,  loc.  clt  77,  98  S.  W.  101. 

Without  going  into  the  case  of  the  plaintiff 
here  any  further  or  noticing  other  points 
raised,  we  hold  that  plaintiff  cannot  have 
the  remedy  he  seeks. 

Turning  to  the  counterclaim,  we  hold  that 
the  learned  trial  court  erred  in  finding  on 
that  in  favor  of  the  plaintiff  and  against 
the  defendant  Without  going  Into  the  evi- 
dence any  further  than  we  have  done  In  the 
matter,  we  think  it  clear  that  the  plaintiff 
here,  through  his  attorney,  obligated  himself 
to  pay  the  stenographer  for  his  work  when 
it  was  completed:  for  one-half  of  the  cost  of 
reporting  the  testimony  at  both  hearings  be- 
fore the  referee.  That  work  has  been  com- 
pleted, the  transcript  finished  ready  to  be 
turned  over  to  the  referee.  So  it  is  admitted. 
There  is  no  question  as  to  the  agreement 
as  to  what  was  to  be  paid  for  it;  that  is, 
forty  cents  a  page  of  three  hundred  words, 
each  "party  to  the  cause"  to  pay  one-half. 
The  evidence  is  conclusive  as  to  the  number 
of  pages  and  words  to  the  page  and  that 


the  amount,  figured  on  the  basis  of  forty 
cents  a  page,  is  $549.60,  from  whldi  must 
be  deducted  $62.80  for  depositions  and  ref- 
eree's report,  leaving  $486.80.  One-half  of 
this  total  is  $243.40.  For  this  amount  pbiln- 
tlff  Is  liable  to  the  administratrix  of  the 
estate  of  Thos.  W.  Corley. 

The  Judgment  of  the  drcoit  court  Is  re- 
versed and  the  cause  remanded  with  di- 
rections to  that  court  to  enter  up  a  decree 
dismissing  the  petition  of  plaintiff  and  enter 
up  a  Judgment  In  favor  of  the  administratrix 
of  Thos.  W.  Corley  for  $243.40,  and  that  the 
plaintiff  be  ordered  to  pay  that  amount  Into 
court,  to  be  paid  to  the  administratrix  upon 
the  referee  in  cause  No.  42^49,  entitled  John- 
son V.  Conrades  et  aL,  certifying  to  the  court 
that  the  original  transcript  of  the  testimony 
taken,  before  him  in  that  cause  on  the  re- 
reference  thereof  to  him  by  Thos.  W.  Oorley 
has  been  delivered  to  him  by  his  administra- 
trix or  some  one  for  her;  the  trial  court  to 
further  order  that  upon  the  payment  Into 
court  of  the  cost  of  the  transcript,  the  ad- 
ministratrix be  ordered  to  at  once  turn  over 
said  transcript  to  the  referee  in  the  above 
entitled  cause  No.  42,849.  The  trial  court 
will  also  tax  the  costs  incurred  in  the  circuit 
court  in  this  particular  matter  and  now  be- 
fore us  against  the  plaintiff  therein. 

ALLfiN,  J^  concurs  in  result  NOBTONI, 
J,,  dissents. 


ROWB  V.    HAMMOND. 

(Kansas  (Tity  Court  of  Appeals.     Missouri. 

May  19,  1913.     Rehearing  Denied 

Jane  16,  1913.) 

1.  MnNICIPAI,   COBPORATIONS    ({    706*)— Daw- 
GBBOUS   INSTBUKENTAUTIKS  —  EVIDKIICK  — 

SUFFICIKNCT. 

Evidence  in  an  action  for  injories  In  a 
colliBion  between  a  sled  on  which  plaintiff  was 
coasting  and  defendant's  automobile  driven  by 
her  chauffeur,  held  sufficient  to  go  to  the  jury 
on  the  issue  whether  the  injur;  was  caused  by 
the  negligence  of  the  chauffeur  In  running  into 
the  Bled  after  he  became  aware,  or  by  ordinary 
care  could  have  become  aware,  that  plaintiff 
was  In  danger. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Cofporations,  Cent  Dig.  |  1618;  Dec  Dig.  f 
706.*] 

2.  Neguoenck   (J  8S»)— Dawoebotjo  Instbtt- 

MBRTALITIKa— Cabc   BXQUIREn. 

Where  a  person,  whether  a  wrongdoer  or 
not,  is  placed  in  a  position  of  peril  by  an  inBtm- 
mentality  operated  by  another,  It  ia  the  duty 
of  the  latter  under  the  humanitarian  rule  when 
he  sees  or  could  gee  the  danger,  and  has  the 
means  of  averting  it,  to  use  all  reasonable 
means  to  that  end. 

[Ed.  Note.— For  other  cases,  see  Neglixence, 
Cent  Dig.  i  116;  Dec.  Dig.  {  83.*] 

3.  MuNiciPAt  CoBPoaATioNS  (I  706*)  —  Use 
OF  Stbeets. 

A  person  coasting  on  the  street  in  a  thick- 
ly settled  part  of  the  city  In  violation  of  an 
ordinance  is  not  a  trespasser  in  the  sense  of 
being  on  private  property,  invading  the  prop- 
erty rights  of  another,  but  is  exercising  the  law- 
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fnl  right  to  travel  the  street  for  pleasure,  but 
In  an  unlawful  manner. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {{  1515-1517;  Dec. 
Dig.  §  705^*1 

4.  MDNICIPiX    COBPORATIONB    (J    706*)— Neo- 
UQIENT  UB«  of   StBEKT— lN.raBT  AVOIOABIJB 

IN  Spite  of  Plaintiff's  Neolioenck. 
That  plaintiff  was  on  the  streets  in  viola- 
tion of  a  city  ordinance,  coasting,  at  the  time 
the  automobile  collided  with  his  sled  was  no 
defense,  in  an  action  for  damages  against  the 
owner  of  the  automobile  founded  on  the  human- 
itarian doctrine. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations.  Cent  Dig.  8f  1515-1617;  Dec. 
Dig.  i  705.*] 

6.   MUNICIPAX   COBPOBATIOHS   (I   705*)   —   IJBB 
OF  StBEETS— AUTOIfOBIUiS— DUTT  TO  PEDBB- 

IBIAN8  ON  Streets. 

A  chauffeur  driving  an  automobile  through 
a  thickly  settled  portion  of  the  city  at  a  high 
speed,  on  approaching  street  crossings  is  bound 
to  all  persons  on  the  street,  whether  there  right- 
fully or  wrongfully,  to  maintain  a  vigilant  look- 
out, and  to  keep  his  car  under  controL 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {|  1515-1517;  Dec. 
Dig.  8  705.*] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;  James  E.  Goodricb,  Judge. 

Action  by  Nelson  P.  Rowe,  by  next  friend, 
William  B.  Rowe,  against  Mary  K.  Ham- 
mond. Judgment  for  plaintiff,  and  defendant 
appeals.    Affirmed. 

E.  R.  Morrison,  O.  A.  Blssett,  McCune, 
Harding,  Brown  &  Mnrphy,  and  James  B. 
Nugent,  all  of  Kansas  City,  for  appellant 
Boyle  &  Howell,  Olen  L.  Bruner,  and  Jos.  8. 
Brooks,  all  of  Kansas  City,  for  respondent 

JOHNSON,  J.  Plaintiff,  a  boy  nine  years 
Old,  was  injured  In  a  collision  between  a  sled 
on  which  be  was  coasting  and  an  automobile 
owned  by  defendant  and  driven  by  her  chauf- 
feur. This  suit  Is  for  the  recovery  of  damages 
resulting  to  plaintiff  from  the  Injury  which 
he  alleges  was  caused  by  negligence  of  de- 
fendant 

The  petition  alleges  negligence  in  running 
the  automobile  at  a  dangerous  and  unlawful 
speed  and  also  charges  negligence  under  the 
humanitarian  rule.  At  the  close  of  the  evi- 
dence the  first  charge  was  withdrawn  from 
the  Jury,  and.  In  the  instruction  given  at  the 
request  of  plaintiff,  the  cause  was  submitted 
on  the  issue  of  whether  or  not  the  injury 
was  caused  by  the  negligence  of  the  chauffeur 
in  running  defendant's  car  into  the  sled  aft- 
er he  became  aware,  "or  by  the  exercise  of 
ordinary  care  could  have  become  aware," 
that  plaintiff  was  in  a  position  of  danger. 
The  Jury  resolved  this  issue  in  favor  of 
plaintiff,  and  returned  a  verdict  fo>  him  in 
the  sum  of  $500.  Defendant  appealed,  and 
her  counsel  argue  that  the  court  erred  t 
First,  in  refusing  their  request  for  a  per- 
emptory Instruction,  and,  second,  in  refus- 
ing to  instruct  the  Jury  that  defendant  "owed 
the  plaintiff  no  duty  except  the  duty  of  using 


ordinary  care  to  avoid  injuring  him  after 
his  peril,  if  any,  became  actually  known"  to 
the  chauffeur. 

[1]  The  Injury  occurred  about  7  o'clock  in 
the  evening  of  January  14,  1911,  at  the  in- 
tersection of  Baltimore  avenue  and  Thirty- 
Seventh  street  in  Kansas  City.  Plaintiff,  two 
other  children,  and  two  adults  were  coasting 
down  Thirty-Seventh  street  on  a  bobsled, 
and,  as  the  sled  was  crossing  Baltimore  av- 
enue at  swift  speed,  it  was  run  Into  by  de- 
fendant's automobile  which  was  running  at' 
19  or  20  miles  per  hour,  and  all  of  the  riders 
of  the  sled  were  severely  injured;  one  of 
them  being  killed  outright  The  locality  is  in 
a  thickly  settled  residence  district,  all  of  the 
streets  are  paved,  and  all  are  much  used  for 
purposes  of  travel.  Thirty-Seventh  street 
runs  east  and  west  and  from  Broadway  east 
runs  down  hill  to  Main  street  and  beyond.  In- 
tersecting, in  turn.  Central  and  Wyandotte 
streets  and  Baltimore  avenue,  north  and 
south  streets.  From  Broadway  to  Baltimore 
avenue  the  grade  Is  much  steeper  than  it  la 
from  Baltimore  avenue  to  Main  street  On 
the  evening  in  question  the  pavements  were 
covered  with  ice,  and  both  adults  and  chil- 
dren were  coasting  on  sleds  from  Broadway 
to  Main  street,  where  most  of  the  sleds  were 
stopped  to  avoid  crossing  street  car  tracks. 

Plaintiff  was  lying  on  the  front  end  of 
the  sled,  face  downward,  and  was  doing  the 
steering.  The  other  riders  were  seated  be- 
hind him.  The  sled  carried  no  light  nor  any 
instrument  for  giving  warning,  but  the  rid- 
ers screamed  warning  cries  as  they  approach- 
ed street  intersections  and  the  noise  they 
made  was  plainly  heard  even  in  nearby  hous- 
es. We  Judge  from  the  evidence  of  plaintiff 
that  the  speed  of  the  sled  as  it  traversed  the 
way  between  Wyandotte  street  and  Baltimore 
avenue  was  from  15  to  18  miles  per  hour. 
The  automobile  was  coming  south  on  Balti- 
more avenue.  It  carried  headlights  and  the 
first  intimation  the  riders  of  the  sled  had  of 
its  approach  came  from  the  glare  of  these 
lights.  There  were  obstructions  at  the  north- 
west corner  of  the  street  intersection  that 
shut  off  the  view  of  Thirty- Seventh  street 
to  the  chauffeur  until  he  reached  a  point 
about  100  feet  north  of  the  intersection.  At 
that  place  he  could  have  looked  westward 
on  Thirty-Seventh  street  to  a  point  about  130 
feet  from  the  crossing.  Witnesses  Introduced 
by  plaintiff  say  that  the  chauffeur,  as  he  ap- 
proached the  crossing,  looked  straight  ahead, 
did  not  heed  the  warning  cries  heard  by  ev- 
ery one  in  the  vicinity,  and  made  no  effort  to 
reduce  speed  until  the  instant  of  the  colli- 
sion which  occurred  near  the  center  of  the 
intersection.  The  car  struck  the  sled  Just 
back  of  plaintiff  and  swerved  to  the  south- 
east corner  of  the  streets  where  it  stopped  at 
a  point  60  or  55  feet  from  the  place  of  the 
collision.  Though  plaintiff  knew  the  auto- 
mobile was  coming  and  that  a  collision  was 
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imminent,  be  did  not  alter  the  course  of  tlie 
sled.  He  and  otber  witnesses  say  that  the 
sled  was  going  too  fast  to  be  turned  Into  Bal- 
timore avenue  and  that  any  otber  alteration 
of  Its  course  would  have  been  dangerous  un- 
der the  circumstances  of  the  situation.  Plain- 
tiff was  compelled  to  hold  to  a  straight 
course,  and  to  depend  on  the  care  of  the 
chauffeur  for  bis  safety.  There  was  a  man- 
bole  cover  in  the  center  of  the  street  inter- 
section and  the  place  of  the  collision  is  fixed 
by  the  testimony  of  the  witnesses  at  or  close 
to  this  spot  The  tires  of  the  rear  wheels 
of  the  automobile  were  protected  by  a  net- 
work of  iron  chains,  and  after  the  accident 
it  was  observed  that  these  chains  had  cut 
grooves  in  tbe  ice  from  a  point  15  or  20  feet 
north  of  the  manhole;  Indicating  that  the 
rear  wheels  were  at  that  point  when  the 
brakes  first  were  set  and  that  the  setting  of 
tbe  brakes  by  tbe  chauffeur  and  tb^  collision 
practically  were  simultaneous  events. 

There  is  opinion  evidence  to  tbe  effect  that 
the  automobile  could  have  been  stopped  in  35 
or  40  feet,  but  we  think  the  physical  facts 
about  which  the  witnesses  seem  to  agree 
show  that  under  the  existing  condition  tbe  car 
running  at  20  miles  per  hour  could  have  been 
stepped  and,  in  fact,  was  stopped  in  a  dis- 
tance of  50  or  00  feet  Tbe  night  was  dark 
and  misty,  but  the  evidence  shows  there  was 
sufficient  light  to  disclose  the  approach  of  tbe 
sled  to  the  chauffeur  bad  he  looked  in  its  di- 
rection when  be  emerged  from  behind  tbe 
intervening  obstrnctiinis.  In  addition  to  tbe 
two  street  lamps  at  tills  comer  and  tbe  head- 
lights of  the  antomobUe  there  were  two 
lamps  back  at  the  comer  of  Wyandotte  street 
Defendant  lays  stress  on  tbe  facts  that  the 
bobsled  was  low,  tliat  its  riders  were  dad 
In  dark  clothing  and  that  the  icy  background 
was  of  a  somber  color,  as  pointing  to  the  con- 
clusion that  tbe  sled  and  its  occupants  were 
an  Inconspicnons  and  hardly  distinguishable 
object  but  this  conclusion  by  no  means  Is 
indisputable  and  is  in  conflict  with  tbe  state- 
ment of  eyewitnesses  who  say,  in  effect  that 
tbe  object  presented  by  tbe  sled  and  its  rid- 
ers was  conspicuous,  and  that  the  noise  of 
the  warning  cries  was  such  that  the  chauf- 
feur must  have  beard  it 

Tbe  only  evidence  introduced  by  defend- 
ant was  an  ordinance  of  the  dty  prohibiting 
coasting  on  tbe  public  streets.  Plaintiff  in- 
troduced an  ordinance  which  forbids  autoists 
from  driving  at  a  greater  speed  than  12  miles 
per  hour  In  that  part  of  the  dty. 

We  agree  with  counsel  for  defendant  that 
at  the  time  of  liis  injury  plaintiff  was  using 
tbe  public  street  in  a  wrongful  and  unlawful 
manner.  He  had  a  right  to  go  on  the  street 
for  purposes  of  travel,  and  it  is  immaterial 
whether  be  became  a  traveler  in  tbe  pursuit 
of  pleasure  or  for  a  more  serious  purpose. 
Bat  the  use  of  tbe  jmbllc  streets  of  the  dty 
for  coasting  is  forbidden,  not  only  by  tbe 
ordinance  In  evidence,  but  by  tbe  rules  of 


the  common  law  which  denounce  such  use 
as  a  nuisance  per  se.  Reusch  v.  Rolling  Mill 
Co.,  118  Ky.  369,  80  S.  W.  1168;  Schultz  v. 
MUwaukee,  49  WU.  254,  5  N.  W.  342,  35  Am. 
Rep.  779;  Taylor  v.  City,  64  Md.  68,  20  Atl. 
1027,  54  Am.  Rep.  750. 

As  is  well  said  in  the  case  first  dted :  "A 
dty  street  is  constructed  for  public  travel. 
Any  use  of  the  street  which  renders  it  unsafe 
to  the  traveling  public  is  a  nuisance,  for  the 
traveling  public  have  a  right  to  pass  back 
and  forth  upon  it  and  have  a  right  to  pre- 
sume tliat  it  will  be  reasonably  safe  for  this 
purpose.  The  large  sled,  loaded  with  several 
persons,  rushing  rapidly  over  the  ice  down 
the  declivity  in  the  dark,  endangered  the 
safety  of  every  traveler  upon  tbe  highway  in 
its  course,  Tbe  purposes  for  which  the 
street  was  made  and  for  which  it  was  used 
were  inconsistent  with  such  use.  The  sled, 
loaded  as  it  was,  and  run  over  the  ice  down 
the  declivity,  gathering  momentum  as  it  went, 
was  per  se  a  nuisance.  One  wlio  creates  a 
nuisance,  and  is  himself  injured  thereby,  can- 
not recover."  Tbe  cause  of  action  under 
consideration  in  that  case  was  founded,  not 
on  the  humanitarian  rule,  but  on  negligence 
to  which  contributory  negligence  or  other 
contributing  wrong  of  the  plaintiff  would  be 
a  complete  defense.  We  have  quoted  from  the 
opinion  to  support  our  conclusion  that  plain- 
tiff was  making  a  wrongful  use  of  the  street 
and,  therefore,  is  in  a  position  that  would 
preclude  Iiim  from  recovering  damages  from 
defendant  were  tills  an  action  In  whidi  bis 
own  wrong  could  be  a  defense. 

[2]  But  tbe  humanitarian  rule  does  not  ex- 
dnde  wrongdoers  from  its  protection.  It  at- 
taches no  Importance  to  the  question  of 
whose  fault  created  or  helped  to  create  the 
peril  that  ripened  into  an  injury.  It  does 
not  go  ba(^  of  the  fact  of  the  existence  of 
an  imminent  danger  to  a  human  bdng.  That 
is  the  all-important  fact,  and  every  preceding 
event  is  mere  history.  Finding  a  person  Im- 
periled by  an  instrumentality  t>elng  operated 
by  another  the  rule  says  to  the  latter:  If 
you  saw  or  should  have  seen  tbe  danger  of 
your  brother,  and  had  the  means  at  your 
command  of  averting  the  danger,  it  was  your 
duty  to  him  to  make  reasonable  use  of  such 
means  for  his  protection  and  a  breach  of 
that  duty  resulting  In  his  injury  would  be  a 
wrong  that  would  give  him  a  cause  of  action 
against  you. 

[8]  Counsel  for  defendant  recognise  this 
rule,  but  argue  that  inasmuch  as  plaintiff 
was  a  trespasser  on  tbe  street — ^was  using 
it  in  an  unlawful  manner — the  chauffeur  had 
no  reason  to  antidpate  bis  presence,  was 
under  no  duty  of  keeping  a  loobont  for  blm, 
and,  therefore,  was  not  chargeable  with  the 
performance  of  any  duty  towards  plaintiff 
until  be  bad  actual  knowledge  of  bis  danger. 
Citing  Williams  v.  St  Joseph,  166  Mo.  App>, 
299,  148  S.  W.  469 ;  Barney  v.  Railway,  126 
Mo.  372,  28  S.  W.  1069.  26  L.  B.  A.  847;  Shee- 
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han  T.  Boston,  171  Mass.  296,  60  N.  B.  643; 
Reuscb  T.  Mill  Co.,  supra;  Thomas  ▼.  Rail- 
way Co.,  93  Iowa,  248,  «1  N.  W.  967;  Do- 
herty  t.  Ayer,  197  Mass.  241,  83  N.  B.  677, 
14  li.  R.  A.  (N.  S.)  816,  125  Am.  St' Rep.  355 ; 
Feeley  v.  City  of  Melrose,  205  Mass.  329,  91 
N.  E.  306,  27  L.  R.  A.  (N.  S.)  1156,  137  Am. 
St  Rep.  446;  Chase  v.  Railroad,  208  Mass. 
137,  94  N.  E.  S77.  And  further  it  Is  argued : 
"No  duty  being  owed  to  the  plalntifl  to  dis- 
cover his  peril,  he  cannot  recover  on  the 
ground  that  defendant  ml^t  nevertheless 
have  seen  blm  while  discharging  a  general 
duty  owed  to  those  rightfully  on  the  street." 
Barker  v.  Railway,  98  Mo.  loc.  dt  54,  11  S. 
W.  254;  Carrier  v.  Railway,  175  Mo.  470,  74 
S.  W.  1002;  Frye  v.  Railway,  200  Mo.  377, 
08  S.  W.  666,  8  L..  R.  A.  (N.  S.>  1069;  De- 
gonla  V.  Railroad,  224  Mo.  loc.  eft  592,  123 
S.  W.  807;  Rohback  v.  Railroad,  43  Mo.  187; 
Burger  v.  Railway,  112  Mo.  loc.  dt  246,  20 
S.  W.  439,  34  Am.  St  Rep.  379 ;  ElUott  on 
Roads  &  Streets  (3d  Ed.)  |  1139;  Kiley  v. 
Kansas  Olty,  87  Mo.  103,  66  Am.  Rep.  443; 
Shearman  &  Redfleld  on  Negligence  (5th  Ed.) 
I  8;  Farts  v.  Hoberg,  134  Ind.  loc.  dt  274, 
83  N.  EL  1028,  39  Am.  St  Rep.  261. 

If  this  were  a  case  such  as  that  considered 
by  us  in  Williams  v.  City,  supra,  where  a 
trespasser  on  the  street  claimed  the  right  to 
recover  damages  for  an  injury  recdved  from 
a  defect  in  the  street  negligently  allowed  to 
remain  by  the  dty,  we  would  say  that  since 
such  an  action  necessarily  would  be  founded 
on  negligence  to  which  plaintiff's  wrong 
would  be  a  defense  he  could  not  recover;  but 
this  does  not  belong  to  that  class.  Nor  does 
it  belong  to  the  class  of  cases  such  as  Barker 
V.  Railway,  supra.  In  which  the  rule  is  ap- 
plied that  a  trespasser  on  private  property — 
L  e.,  on  a  railroad  track — at  a  place  where 
the  trespasser  is  entitled,  under  the  humani- 
tarian rule,  to  the  benefit  of  a  vigilant  look- 
out on  the  part  of  the  engineer  and  is  en- 
titled to  recover  damages  only  on  proof  that 
the  engineer  had  actual  knowledge  of  his 
danger  in  time  to  have  saved  him  by  the 
exercise  of  reasonable  care. 

[4]  Plaintiff  was  not  a  trespasser  in  the 
sense  in  which  that  term  generally  Is  em- 
ployed. He  was  not  on  private  property, 
and  was  not  Invading  the  property  rights  of 
another.  Hla  wrong  consisted  not  in  being 
in  a  place  where  he  had  no  right  to  be,  since 
he  bad  the  undoubted  right  to  travel  on 
Thirty-Seventh  street  and  to  cross  Baltimore 
avenue,  but  in  exerdsing  a  lawful  right — ^the 
right  to  travel  the  street  for  pleasure — ^In  an 
nnlawfnl  manner.  That  the  chanffenr  owed 
blm  a  duty  under  the  humanitarian  rule  la 
certain  and  is  conceded,  and  we  say  that 
duty  was  not  compressed  within  the  limits 
of  that  owed  to  a  mere  trespasser  on  private 
property  whose  presence  in  a  place  of  dan- 
ger the  owner  has  no  reason  to  aatidpate. 
It  is  more  consistent  with  our  ideas  of  reason 
and  humanity  to  say  that  the  rights  of  plain- 


tiff should  be  measured  by  the  duty  the  diauf- 
feur  owed  the  public  using  the  streets.  He 
was  running  at  high  speed  a  heavy,  powerful, 
and,  if  improperly  handled,  a  highly  danger- 
ous vehide.  He  had  the  means  at  hand  by 
which  he  could  easily  control  the  movements 
and  speed  of  the  car.  He  knew  that  he  was 
likdy  to  encounter  other  travelers  at  street 
crossings. . 

[t]  In  these  times  of  varied  and  rapid  ve- 
hicles of  street  transportation,  it  would  seem 
that  the  duty  of  a  chauffeur  in  approaching  a 
crossing  should  compel  Um  to  maintain  a 
vigilant  lookout  and  to  keep  his  car  under 
controL  He  has  no  right  to  sit  in  arrogant 
security,  consdous  of  bdng  the  possessor  of 
superior  power,  and  force  others  to  give  him 
a  dear  track  on  pain  of  death  or  serious  in- 
jury. For  a  chauffeur  to  run  a  car  at  20 
miles  an  hour  over  a  street  intersection  in  a 
populous  district  without  looking  to  right  or 
left  and  without  checking  speed  would  be  sq 
clearly  negligent  so  dangerous  and  so  viola- 
tive of  every  natural  instinct  of  humanity  as 
to  partake  of  the  nature  of  a  wanton  and 
willful  act  The  evidence  of  plaintiff  tends 
to  show  that  the  chauffeur  was  guilty  of 
such  conduct,  and  also  that,  after  he  must 
have  had  knowledge  of  the  approach  of  the 
sled,  he  withheld,  until  too  late,  the  saving 
motion  of  the  hand,  doubtless,  in  the  belief 
that  the  sled  would  cross  over  ahead  of  the 
car.  We  hold  the  learned  trial  Judge  gave 
proper  expression  to  the  law  of  the  case  in 
overruling  the  demurrer  to  the  evidence  and 
in  Instructing  the  Jury  to  find  for  the  plain- 
tiff if  they  believed  from  the  evidence  that 
the  defendant  saw  or  should  have  seen  the 
peril  of  plaintiff  in  time  to  have  avoided  the 
injury  by  the  exerdse  of  reasonable  care. 

The  Judgment  is  affirmed.   All  concur. 


FISHEB  V.  SEITZ. 

(Kansas  City  Court  of  Appeals.    Missouri. 

May  19,  1913.     Rehearing  Denied 

June  16,  1913.) 

1.  Fraud  (|  68*)— Aonoi«»— Evidbncb— Suf- 

nciBRCT. 

In  an  action  for  damages  for  fraud  in  the 
sale  of  mining  stock,  evidence  held  insufficient 
to  show  false  misrepresentationB  and  warran- 
ties by  defendant 

[Ed.  Note.— For  other  cases,  see  Fraud,  Gent 
Dig.  H  55-59;    Dec.  Dig.  |  5a*] 

2.  Fraud  ({  11*)  —  Refbesentations  —  Mat- 
ters OF  Opinion. 

A  statement  by  the  seller  of  mining  stock 
that  the  property  was  equal  to  another  mine 
must  be  accepted  as  a  mere  matter  of  opinion 
where  the  mine  had  not  been  worked,  and  was 
only  In  the  process  of  development,  and  so  ia 
not  a  foundation  for  an  action  for  damages  for 
fraudulent  misrepresentatious. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  «{  12,  13;    Dec  Dig.  i  U.*] 

8.  Fraud  (|  68*)— Actions— Bvidencw— Suf- 
ficiency. 

In  an  action  for  damages  for  fraudulent 
misrepresentations  in  the  sale  of  mining  stock. 
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evidence  held  Insufficient  to  establish  eircnm- 
stances  under  whicli  plaintiff  would  be  justi- 
fied, contrary  to  the  general  rule,  in  relying 
upon  defendant's  statement  as  to  the  amount 
he  paid  for  the  stock  in  question. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent. 
Dig.  K  55-59;    Dec.  Dig.  i  58.»] 

4.  Fbaud  (|  25*)— Actions— Damaoes. 

An  action  for  damages  for  misrepresenta- 
tions in  the  sale  of  mining  stock  cannot  be 
supported  where  it  was  shown  that  the  mine 
which  subsequently  pinched  out  was  then  pro- 
ducing ore  in  large  quantities,  and  that  plain- 
tiff purchased  the  stock  at  a  price  less  than  it 
was  regularly  selling  for ;  for,  even  though  de- 
fendant made  misrepresentations  as  to  the 
value  of  the  mine,  they  caused  no  damage,  and 
could  at  most  only  entitie  plaintiff  to  a  rescis- 
sion. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  g  24;    Dec.  Dig.  I  26.*] 
6.  Fraud  (|  26*)— Injury  rBoii  Fbaud. 

An  action  for  damages  for  fraudulent  mis- 
representations In  the  sale  of  mining  stock  can- 
not be  maintained  upon  the  bare  showing  that 
defendant  sold  plaintiff  stock  which  he  per- 
'sonally  owned  instead  of  treasury  stock  as  he 
represented ;  it  not  appearing  that  the  result 
of  the  development  of  the  mine  would  have 
been  different  had  plaintiffs  money  been  paid 
into  the  treasury. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  i  24;  Dec.  Dig.  I  25.*] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; W.  O.  Thomas,  Judge. 

Action  by  Edwin  D.  Fisher  against  John  D. 
Seltz.  From  a  Judgment  for  defendant,  plain- 
tiff appeals.    Affirmed. 

John  H.  Lucas  and  Piatt  &  Marks,  all  of 
Kansas  City,  for  appellant  L.  C.  Boyle  and 
W.  li.  Stocking,  both  of  Kansas  City,  for 
respondent 

ELLISON,  J.  This  Is  an  action  for  $2,000 
damages  for  fraud  and  deceit  charged  to 
have  been  practiced  by  defendant  In  selling 
mining  stock  to  plaintiff  of  the  par  value  of 
$5,000.  The  Judgment  lu  the  trial  court  was 
for  the  defendant 

It  is  charged  In  the  petition  that  defendant 
owned  $5,000  in  the  stock  of  the  Lodi  Mines 
Company,  which  he  knew  was  worthless  and 
which  he  had  purchased  at  a  nominal  price, 
and  that  he  laid  a  plan  or  scheme  whereby 
he  might  sell  it  to  plaintiff,  in  the  carrying 
out  of  which,  and  to  induce  plaintiff  to  buy, 
he  called  upon  him  and  represented  that  he 
had  invested  a  large  sum  of  money  of  bis 
own  In  the  company,  and  was  personally  at- 
tending to  the  development  of  the  mine, 
and  that  it  was  as  good  as  the  "Lucky 
Tiger,"  a  mine  known  to  be  of  great  value 
and  In  which  both  of  them  were  stockholders, 
and  that  he  bad  sold  stock  to  a  large  number 
of  plaintiff's  friends;  that,  though  the  mar- 
ket price  was  50  cents  per  share,  defendant 
could,  as  a  special  favor  to  blm,  get  blm 
some  treasury  stock  at  40  cents  per  share, 
giving  him  the  benefit  of  10  per  cent  com- 
mission allowed  by  the  company  for  sales, 
but  that  plaintiff  would  have  to  make  bis 


check  for  $2,500,  the  price  at  60  cents,  and 
he  would  give  back  bis  cbeck  for  $500.  It  is 
then  charged  that  plaintiff,  believing  such 
statements,  gave  his  <die<^  for  $2,600,  and 
received  back  defendant's  check  for  $500  and 
5,000  shares  of  stock,  which  he  believed  was 
treasury  stock;  that  these  statements  and 
representations  of  defendant  were  false  and 
fraudulent  and  known  to  be  so  when  made; 
and  that  they  deceived  plaintiff  and  Induced 
blm  to  make  the  purchase.  It  Is  then  alleged 
that  upon  learning  of  the  fraud  and  decep- 
tion practiced  upon  Mm  he  tendered  back  the 
stock,  and  demanded  a  return  of  $2,000,  the 
money  he  paid  therefor,  and  interest,  and 
that  defendant  refused  the  stock  and  refused 
to  return  the  money. 

[1]  In  1907  two  men,  Joseph  Eaton  and  C. 
I.  Burt,  became  Interested  in  the  Lodl  mine 
in,  the  state  of  Nevada.  Its  capital  stock  was 
$3,000,000,  shares  of  the  par  value  of  $1  each. 
Of  these,  $2,400,000  bad  been  Issued  and 
$600,000  remained  In  the  treasury,  and  was 
known  as  treasury  stock.  These  men  exam- 
ined the  mine  with  the  aid  and  advice  of  an 
expert,  and  agreed  upon  the  purchase  ot 
$2,200,000  by  an  agreement  which  Is  not 
definitely  disclosed  by  the  record.  The  mine 
was  located  40  miles  or  more  from  a  railway, 
and  no  smelter  was  in  reach.  To  develop  It 
required  the  building  of  a  road,  the  construc- 
tion of  waterworks,  and  the  construction 
of  a  smelter.  These  men  then  set  to  woric 
to  sell  stock  In  order  to  finance  this  de- 
velopment Eaton  came  to  Kansas  City,  Ma, 
and  got  two  citizens  to  Interest  themselves 
sufficiently  to  invite  several  acquaintances 
Into  a  conference  with  Eaton,  looking  to  plac- 
ing a  part  of  the  stock  with  them.  Eaton's 
and  Burt's  faith  was  such  that  the  former 
said  to  these  people  that  be  and  Burt  would 
advance  the  money  for  the  smelter,  and  take 
reimbursement  out  of  the  first  Income  from 
the  mine.  Among  the  number  of  persons  in- 
vited and  attending  were  this  defendant  and 
Richard  Gentry,  and  they  were  appointed,  or 
at  least  agreed,  to  go  out  to  Nevada  and 
examine  the  property.  Defendant  had  no 
particular  knowledge  or  Information  about 
mines,  though  Gentry  was  considered  an  ex- 
pert Several  of  the  party  said  they  would 
subscribe  for  stock  if  the  report  to  be  made 
by  these  gentlemen  was  encouraging.  De- 
fendant was  one  of  them,  and  said  he  would 
take  25,000  shares  at  20  cents  a  share,  the 
price  offered  by  Eaton  to  any  who  would 
subscribe.  When  defendant  and  Gentry  ex- 
amined the  mine  and  saw  much  ore  in  sight 
on  the  fifth  level,  the  former  was  much  en- 
couraged and  doubled  bis  subscription,  taking 
$50,000  of  shares,  and  paid  for  It  $10,000,  at 
the  same  time  getting  an  option  from  Eaton 
for  200,000  additional  shares  at  the  same 
price— 20  cents.  As  showing  that  the  appear- 
ances were  rightly  encouraging  to  defendant, 
it  was  disclosed  that  $35,000  worth  of  ore 
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was  taken  out  of  that  lerel  on  which  be  saw 
such  encouraging  outlook.  Others  bought 
stock,  and  Eaton  and  Burt  isdividnally  buUt 
a  smelter  at  a  cost  of  $60,000.  But  more 
development  money  was  needed  and  treasiur 
stock  (the  600,000  shares  above  mentioned) 
was  put  on  the  market  at  60  cents  per  share, 
and  In  a  few  months  near  200,000  shares 
were  sold  at  that  price,  some  of  It  In  Kansas 
City  and  some  In  Wichita — one  man  there 
after  examining  the  mine  bought  for  himself 
and  father  70,000  shares  at  60  cents. 

But,  without  going  any  further  into  detail 
of  the  efforts  with  the  mine,  It  will  suffice  to 
say  that  the  apparent  wealth  of  ore  that  was 
visible  when  defendant  examined  the  mine 
upon  being  worked  became  exhanated,  or, 
as  the  miners  say,  "pindlied  oat"  or  "ran  out 
to  a  thread."  Bonds  were  issued  to  a  limited 
amount,  and  saffident  not  being  realised 
finally  a  new  company  was  organized,  with 
this  plaintiff  as  a  stockholder  and  officer 
and  stock  issued  to  the  amount  of  $400,009. 
In  order  to  get  a  full  understanding  as 
to  the  Intentions  of  the  defendant  and 
the  Influences,  proper  or  Improper,  used  upon 
plaintiff  to  induce  him  to  buy  stock,  it  Is 
well  to  notice  that  It  was  in  1908  that  defend- 
ant doubled  his  subscription  and  took  an  op- 
tion on  200,000  more  shares  at  20  cents,  and 
that  from  January  to  August,  1909,  200,000 
shares  had  been  sold  to  different  persons  by 
Eaton  at  60  cents,  and  that  between  these 
two  dates,  in  March,  1909,  the  sale  out  of 
which  this  controversy  has  arisen  was  made 
to  plaintiff;  it  being  more  than  a  year  after 
defendant  had  bought  the  stock.  In  August 
following,  the  smelter  had  been  erected  and 
commenced  to  operate.  Next  year  in  April, 
1910,  the  effort  at  sale  of  bonds  was  made, 
and  in  September  following  was  a  meeting  of 
stockholders  concerning  the  finances  of  the 
company.  In  December,  1910,  plans  for  a 
new  company  were  started  with  plaintiff  par- 
ticipating. In  May,  1911,  the  new  company 
acquired  the  old,  and  in  February,  1012,  the 
stock  was  Increased  from  $125,000  to  $400,000 
with  plaintiff's  consent 

The  foregoing  statement  of  facts,  practi- 
cally undisputed  in  evidence,  discloses  that 
the  mine  which  Involved  plaintiff's  hopes  and 
proved  his  disappointment  was  not  a  myth 
with  a  paper  existence  only.  It  was  a  real 
atUair  with  abundant  internal  evidence  to 
justify  the  praise  it  received  and  the  ex- 
pectations It  excited  in  the  minds  of  those 
interested  in  It  This  is  a  vitally  important 
consideration,  for  as  such  it  afforded  ground 
for  opinions  which  may  have  been  expressed 
by  defendant  in  his  dealing  with  plaintiff. 
The  very  nature  of  mining  property  not  yet 
developed,  and  with  no  pretense  of  a  present 
output  with  everything  openly  known  to  de- 
pend upon  the  nnknown,  with  only  opinions 
and  hopes  as  the  basis  and  the  incentive  to 
bargains,  there  is  little  left  upon  which  to 
build,  or  to  sustain,  a  charge  of  willful  fraud 


and  deceit  The  mine  existed;  the  prospects 
were  there,  and  defendant's  faith  was  backed 
by  large  expenditures  of  his  own  money.  If 
there  had  followed  the  smile  of  fortune  in- 
stead of  the  frown  of  failure,  no  complaint 
would  ever  have  escaped  the  plaintiff 
grounded  on  the  assertion  that  he  thought  he 
was  buying  treasury  stock  belonging  to  the 
corporation  and  found  out  It  was  owned  by 
defendant  or  that  he  had  learned  defendant 
made  a  profit  on  the  sale  when  be  thought 
he  was  selling  to  him  at  cost 

[2]  If  we  concede  that  defendant  stated  to 
plaintiff  that  the  property  was  the  equal  of 
the  "Lucky  Tiger,"  it  would  be  so  clearly  an 
expression  of  opinion  that  a  man  of  the  least 
reason  would  know  it  was  mere  unknown 
statement  Plaintiff  and  defendant  were 
eadi  stockholders  in  the  Lucky  Tiger  mine. 
Its  stock  was  worth  700  per  cent,  premium, 
and  It  is  preposterous  to  suppose  that  plain- 
tiff took  the  statement  as  one  of  ascertained 
fact  The  pleader  in  this  case  seems  to  have 
had  greater  expectations  as  to  evidence  than 
was  realized.  He  charged  that  plaintiff  ob- 
tained the  stock  at  a  "nominal  price,  which 
he  knew  was  worthless  and  of  no  value,  and 
knowing  It  planned  to  Induce  and  did  Induce 
plaintiff  to  buy."  There  was  a  total  failure 
of  proof  of  such  allegation ;  on  the  contrary, 
the  evidence  conclusively  disproves  it  In 
fact,  the  circumstances  considered,  there  is 
very  little  difference  between  the  parties  in 
the  evidence,  at  least  as  to  matters  of  sub- 
stance. For  instance,  much  is  made  over  the 
assertion  that  plaintiff  thought  he  was  buying 
treasury  stock,  when  it  turned  out  to  be  de- 
fendant's individual  property.  Xet  in  an- 
swer to  repeated  questions,  he  could  not  be 
got  to  say  the  defendant  told  him  it  was 
treasury  stock.  Besides,  it  was  in  defend- 
ant's name  and  was  endorsed  over  to  plain- 
tiff, and  he  admitted  that  when  he  drew  his 
check  payable  to  defendant  he  knew  it  was 
the  latter's  property,  and  he  made  no  objec- 
tion. As  an  excuse  for  not  saying  anything 
of  what,  on  the  theory  now  presented,  should 
have  been  a  startling  discovery  by  him,  he 
stated  that  he  thought  "it  was  the  way  they 
had  to  handle  it."  It  is  a  part  of  plaintiff's 
claim  that  defendant.  In  order  to  make  the 
sale  to  him  at  40  cents,  represented  that  the 
market  price  of  the  stock  was  50  cents,  and 
that  it  was  the  desire  of  the  company  and 
of  all  parties  interested  not  to  break  that 
price  by  a  sale  at  a  less  figure,  and  that  as 
the  company  was  allowing  10  per  cent  com- 
mission for  sales  he  desired  a  check  from 
plaintiff  for  $2,500,  the  amount  which  would 
be  due  at  50  cents,  and  he  would  then  give 
plaintiff  his  check  for  $500,  representing  the 
commission.  And  that  was  agreed  to;  but 
what  It  makes  out  in  the  way  of  advancing 
plaintiff's  charges  of  fraud  and  deceit  we  do 
not  see.  It  was  the  truth,  the  stock  was  sell- 
ing at  50  cents,  and  that  a  10  per  cent  com- 
mission was  allowed  for  its  sale ;  and,  it  be- 
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lug  a  fact,  plaintiff  readily  carried  out  his 
part  of  the  suggestion  and  completed  tlie  pur- 
chase In  that  way. 

[3]  Again,  plaintiff  claims  that  defendant 
represented  that  he  was  selling  to  him  at  the 
same  price  he  had  paid  for  it,  whereas  he 
had  paid  only  20  cents  per  share  and  sold  to 
him  at  40  cents.  But  plaintiff,  realizing  that 
the  mere  statement  of  a  vendor  of  what  an 
article  cost  him  would  not  ordinarily  be  re- 
garded as  matter  on  which  a  vendee  should 
rely,  or  as  fraud  or  deception  in  law,  alleged 
in  his  petition  that  he  and  defendant  bore 
such  close  and  intimate  acquaintance  and 
friendship,  each  to  the  other,  and  had  so 
many  business  transactions  together,  that 
plaintiff  "fully  trusted  and  believed  all  his 
statements  and  relied  absolutely  upon  all 
representations  made  by  him,  all  of  which 
defendant  well  knew."  Passing  by  any  ques- 
tion whether  acquaintance  and  friendship  be- 
tween vendor  and  vendee  destroys  the  rule 
of  caveat  emptor,  and  the  necessity  between 
sane  adults  of  understanding  that  they  are 
dealing  at  arms  length,  it  is  sufficient  to  say 
that  the  testimony  of  plaintiff  himself  con- 
tradicts the  pleading.  He  testified  that  he 
knew  defendant,  but  admitted  they  had  nev- 
er had  a  business  transaction  prior  to  this 
one,  and  that  they  had  no  social  relationship, 
and  had  never  exchanged  a  visit,  either  at 
home  or  in  thd.r  respective  places  of  busi- 
ness. But  even  these  allegations  in  the  peti- 
tion furnish  no  right  to  plaintiff  to  complain 
as  to  deception  regarding  the  cost  price,  for 
it  is  nowhere  stated  in  that  pleading  that  de- 
fendant made  any  representation  whatever 
as  to  what  he  bad  paid  for  the  stock. 
Though,  as  to  this,  it  may  be  that  defendant 
by  not  objecting  to  evidence  in  that  respect, 
elected  to  treat  it  as  pleaded.  Of  the  general 
law  bearing  on  this  case  there  cannot  be  two 
views.  It  is  not  so  stated  by  him,  but  plain- 
tiff's position  in  this  case  is,  in  effect,  a  con- 
tention that  defendant  warranted  large  and 
profitable  results  to  him.  We  think  more  ap- 
plicable authority  is  found  in  Anderson  v. 
McPike,  86  Mo.  293,  Brown  v.  Lead  i&  Zinc 
Co.,  194  Mo.  681,  92  S.  W.  699,  and  Chilse  v. 
Busk,  90  Mo.  App.  25.  The  case  of  Davis  v. 
Forman,  229  Mo.  27,  129  S.  W.  213,  and  an 
array  of  other  authority  marshaled  by  the 
industry  of  plaintiff's  counsel,  contain  sound 
statements  of  the  general  law,  but  the  facts 
appearing  therein  are  so  foreign  to  those  ap- 
pearing in  this  case  that  they  have  no  appli- 
cation. 

[4]  But,  if  plaintiff  had  otherwise  made 
out  a  case,  he  would  necessarily  fall  to  ob- 
tain a  Judgment  for  the  reason  that  his  ac- 
tion is  a  claim  for  damages,  and  he  has  not 
proved  any.  The  action  is  not  for  a  rescis- 
sion of  the  contract,  but  for  $2,000  in  dam- 
ages. How  was  he  damaged?  He  bought 
stock  at  40  cents  that  at  the  time,  and  af- 
terwards, was  selling  for  more  than  that 
price.  The  stock  was  in  a  real  mine  with  al- 
luring prospects  in  the  opinion  of  conserva- 


tive men.  Lai^  quantitieB  of  ore  were  tak- 
en out  The  management  were  not  adventur- 
ers, out  seeking  to  dupe  the  unwary,  for 
they  prosecuted  the*  enterprise  and  expended 
large  sums  of  their  ladivldnal  money,  and 
plaintiff  himself  as  stockholder  and  officer  of 
the  successor  company  Joined  in  the  Issue  of 
$400,000  in  stock,  long  after  the  appearances 
which  so  captivated  defendant  and  others 
had  disappeared.  As  to  the  defendant,  it 
may  be  repeated  that  there  is  not  the  slight- 
est ground  upon  which  to  base  a  statement 
that  be  knew  the  mine  was  worthless.  He 
put  large  sums  of  his  own  money  in  it,  and 
we  may  add  what  has  not  been  stated,  be 
sold  to  his  brother  a  larger  amount  of  sto^ 
than  he  did  to  plaintiff. 

[C]  Plaintiff  is  thus  left  to  faU  back  upon 
the  statement  dwelt  upon  in  argument  that 
defendant  sold  him  his  individual  stock,  in- 
stead of  the  treasury  stock.  Passing  by  the 
fact  to  which  we  have  already  referred, 
titat,  in  reality,  he  knew  he  was  getting  in- 
dividual stock  when  he  paid  for  it,  we  ask 
wherein  was  he  damaged?  Wherein  was  the 
treasury  stock  any  more  valuable  than  indi- 
vidual stock?  Standing  this  branch  of  the 
case  to  itself,  if  plaintiff  was  to  get  treasury 
stock  and  did  get  individual  stock,  his  dam- 
age would  be  represented  by  the  difference 
in  the  value  of  the  two.  But  he  made  no 
showing  of  such  damages.  On  the  contrary, 
it  appears  in  evidence  in  defendant's  behalf 
that,  if  plaintiff's  money  bad  been  paid  into 
the  treasury  for  the  development  of  the  mine, 
the  result  would  have  been  exactly  as  it  Is. 
On  this  general  subject,  see  Thompson  v. 
Newell,  118  Mo.  App.  405,  94  S.  W.  557;  Beam 
Co.  V.  Bakewell,  224  Mo.  203,  222,  123  S. 
W.  661. 

In  our  view  the  defendant's  demurrer  to  the 
evidence  should  have  been  sustained.  But, 
since  the  case  was  submitted  to  the  Jury  by 
the  trial  court,  we  need  not  put  our  decision 
on  that  ground.  We  think  no  error  was 
committed  in  instructions,  except  it  be  that 
plaintiffs  were  far  too  liberal.  His  instruc- 
tion No.  3  was  practically  embraced  in  No.  1, 
and  there  was  no  error  in  refusing  it.  No.  4 
was  argumentative  and  unnecessary.  In  ad- 
dition to  this,  it,  practically  speaking,  classi- 
fied all  this  stodE  and  all  other  as  worthless 
unless  they  were  "sold  in  the  ordinary  usual 
way  and  manner  in  which  stocks  and  bonds 
are  sold." 

We  find  no  objection  to  the  instructions 
for  defendant  The  last  one,  withdrawing 
from  the  consideration  of  the  Jury  what  was 
said  as  to  the  Lucky  Tiger  mine,  was  but  an 
application  of  the  -law  as  to  the  expression 
of  opinion.  That  such  expression  was  under- 
stood by  both  parties  as  a  mere  belief  In  the 
unknown  future  of  the  Lodl  mine  is  too  ap- 
parent for  controversy.  There  is  no  sub- 
stantial objection  to  the  court's  rulings  on 
the  evidence. 

The  Judgment,  being  manifestly  for  the 
right  party,  Is  affirmed.    All  concur. 
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MATTHEWS  t.  STEPHENSON  et  aL 

(KansaB  City  C!oart  of  Appeals.     Missoari. 

May  19,  1013.     Rehearing  Denied 

June  16.  1918.) 

1.  Meoharios'  Liens  ({  214*)— Waitxb— In- 
tention. 

Where  a  contractor  raed  to  enforce  a  me- 
chanic's lien  and  obtained  judgment  against  all 
defendants  without  service  of  summons  upon  a 
confession  of  judgment  by  the  owners,  which 
the  court  understood  to  be  entered  on  behalf  of 
all  the  defendants,  and  the  judgment  was  lat- 
er, on  motion  of  the  holder  of  a  trust  deed, 
set  aside  as  to  all  defendants  except  the  own- 
ers, and  summons  was  thereupon  issued  and 
served  on  the  other  defendants,  who  appeared 
and  litigated  the  questions  as  though  no  judg- 
ment bad  been  rendered,  the  former  judgment 
against  the  owners  was  not  a  waiver  of  the 
right  to  a  lien  against  the  other  defendants, 
since  there  was  no  intent  to  waive,  either  ex- 
press or  implied.  ' 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  {  385;    Dec  Dig.  |  214.*] 

2.  Mechanics'    Liens    (J    214*)- Waiveb  — 
Judgment  Aqainst  Ownebs. 

The  rule  that  a  mechanic's  lien  cannot  be 
obtained  on  an  account  that  has  been  converted 
into  a  judgment  is  based  upon  the  requirement 
of  the  Mechanic's  Lien  Statute  (Rev.  St.  1909, 
{  8217),  that  both  the  lien  and  the  suit  to  en- 
force it  shall  be  founded  upon  the  account, 
and  does  not  apply  to  a  judgment  rendered 
against  the  owner  before  service  of  summons 
on  the  other  defendants,  who  afterward  are 
served  and  litigate  the  entire  question  without 
regard  to  the  former  judgment. 

[Ed.  Note.— For  other  cases,  see  Mechanics* 
Uens,  Cent  Dig.  |  886;    Dec  Dig.  |  214*] 

3.  Mechanics'    Liens    (§'  260*)— Lijhtatiow 
OF  Actions- CoiooENCEMENT  of  Suit. 

A  suit  to  enforce  a  mechanic's  lien,  in 
which  judgment  was  obtained  against  the  own- 
ers by  confession,  and  summons  thereafter  is- 
sued against  the  holder  of  a  trust  deed  more 
than  five  months  after  the  suit  was  filed,  dates 
from  the  time  of  the  filing  of  the  suit,  and  not 
from  the  time  of  the  issuance  of  the  summons ; 
it  appearing  that  no  direction  was  given  to  the 
clerk  to  hold  or  delay  the  summons. 

[Ed.  Note. — For  other  cases,  see  Mechanics' 
Liens,  Gent  Dig.  K  456,  458-468;  Dec.  Dig. 
S  260.*] 

4.  Mechanics'   Liens  (§  252*)  —  Limitation 
OF  Actions — Commencement  of  Suit. 

Nor  was  the  issuance  of  the  summons 
against  the  holder  of  the  trust  deed  the  In- 
stitution of  another  suit 

[EM.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  {{  440-443;  Dec  Dig.  | 
252.*] 

6.  Judgment  (J  842*)— AurnoKiTT  to  Vacate 

— EXPIBATION    OF    THE    TESM. 

The  court  has  no  authority  to  set  aside, 
upon  motion,  a  judgment  rendered  at  a  former 
term  against  parties  who  were  not  served. 

[EM.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  H  668-^71;    Dec  Dig.  f  342.*] 

Johnson,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Boone  Coun- 
ty;   D.  H.  Harris,  Judge. 

Action  by  Charles  D.  Matthews  against 
Caroline  B.  Stephenson  and  Marion  Rose  and 
others.  Judgment  for  the  plaintiff,  and  de- 
fendant   Marlon    Rose    appeals.      Affirmed. 


Chas  J.  Walker,  of  Colnmbla,  for  appel- 
lant W.  H.  Rothwell,  of  Moberly,  for  r»- 
spondent 

TRIMBLE,  J.  Salt  on  account  to  enforce 
a  mechanic's  lien  for  the  sale  and  installa- 
tion of  a  heating  plant  in  a  residence  owned 
by  defendant  Caroline  B.  Stephenson.  The 
suit  Is  against  Mrs.  Stephenson,  her  husband, 
W.  6.  Stephenson,  and  Marion  Rose,  the 
bolder  of  a  deed  of  trust  thereon.  There 
were  other  defendants,  who  held  deeds  of 
trust  on  the  property;  but,  as  the  contro- 
versy here  Is  between  plaintiff  and  defend- 
ant Rose  only,  the  names  and  Interests  of 
those  other  defendants  need  not  be  stated. 
The  facts  are  not  In  dispute.  Under  con- 
tract with  the  owner,  Mrs.  Stephenson,  plain- 
tiff sold  and  installed  a  hot-water  beating 
plant  in  her  residence,  finishing  tbe  work 
December  19, 1910.  Not  receiving  his  pay,  be 
filed  bis  statement  for  a  mechanic's  lien 
June  12,  1911,  within  tbe  six  months  allowed 
by  law,  and  the  sufficiency  of  the  statement 
Is  conceded.  June  19,  1911,  seven  days  later, 
be  brought  suit  against  tiie  owners  of  tbe 
property  for  tbe  sum  due  on  tbe  lien  ac- 
count and  to  enforce  tbe  lien,  making  all  tbe 
defendants  above  referred  to  parties  therein. 

Tbe  suit  was  commenced  by  filing  tbe  peti- 
tion with  tbe  clerk  in  tbe  ordinary  way,  and 
no  direction  was  given  bim  to  withhold  or 
delay  Issuing  summons.  Tbe  owners  of  tbe 
property  authorized  an  attorney  to  confess 
judgment  for  them,  and  on  June  21,  1911, 
two  days  after  tbe  institution  of  tbe  snlt,  be 
appeared  in  court  and  did  so.  The  court, 
thinking  that  he  appeared  for  all  defendants, 
rendered  judgment  against  tbe  owners  for 
the  amount  due  and  enforced  same  as  a  lien 
against  aU  the  defendants.  No  summons  had 
been  served  upon  these  other  defendants,  or 
upon  any  defendant  for  tbat  matter,  and  It  is 
undisputed  tbat  no  one  really  bad  any  au- 
thority to  confess  judgment  for  any  one 
except  tbe  owners.  Tbe  judgment  against 
all  defendants  stood  thus  until  the  neat  term 
without  attack  from  any  one.  At  tbe  next 
term,  however,  defendant  Rose,  October  27, 
1911,  filed  a  motion  to  vacate  said  judgment. 
Said  motion  Is  not  preserved  in  the  record, 
and  it  does  not  appear  whether  said  motion 
asked  tbat  tbe  Judgment  be  set  aside  as  to 
all  tbe  defendants,  or  only  as  to  those  not 
served.  It  Is  presumable,  however,  tbat  It 
asked  tbat  it  be  set  aside  only  as  to  tbe 
defendants  not  served,  since  the  order  of 
court,  made  November  27,  1911,  recites  tbat 
tbe  motion  is  sustained  and  tbe  judgment  is 
ordered  set  aside  as  to  tbe  defendants  not 
served,  naming  them,  on  the  ground  tbat 
none  of  said  named  defendants  bad  been 
served  with  process.  The  order,  however, 
did  not  set  aside  tbe  judgment  as  to  tbe 
Stephensons.  Thereupon  summons  was  Issu- 
ed for  Hose  and  tbe  other  defendants  who 
had  not  appeared,  which  was  returnable  to 
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the  next  or  Jannary,  1912,  term.  At  that  term 
defendant  Rose  appeared  and  fUed  ansioer, 
admitting  that  Mrs.  Stephenson  was  the  own- 
er of  the  property  at  the  time  of  the  filing  of 
the  petition,  admitting  that  $109.45  had  been 
paid  on  plaintiff's  account  as  In  the  petition 
alleged,  admitting  that  he  was  the  holder  of 
a  deed  of  trust  as  stated  In  said  petition,  but 
denying  each  and  every  other  allegation  In 
said  petition  contained,  and  alleging  that 
plaintiff  had  no  contract  icith  the  owners  to 
install  the  plant.  Said  answer  then  proceed- 
ed to  allege,  as  a  bar  to  the  action,  that  suit 
had  not  been  commenced  within  90  days  after 
the  filing  of  the  Uen,  as  required.  And  said 
answer  further  set  up  the  judgment  thereto- 
fore rendered,  which  had  not  been  set  aside 
as  to  the  Stephensons,  pleading  the  same  as 
a  bar  to  any  farther  proceeding.  These  al- 
legations of  new  matter  were  denied  In  the 
reply.  Thereupon  a  trial  was  had  January 
6, 1912,  before  the  court ;  a  Jury  being  waiv- 
ed. 

The  plaintiff  did  not  treat  the  Judgment 
theretofore  rendered  against  the  Stephensons 
as  a  finality,  so  far  as  Rose  was  concerned ; 
nor  did  he  rely  in  any  way  upon  said  Judg- 
ment, or  treat  it  as  establishing  his  account. 
On  the  contrary,  he  Introduced  his  evi- 
dence in  full  showing  his  contract  with 
the  owners,  the  dates  of  the  installation 
of  the  plant  and  when  the  last  work  was 
done,  the  filing  of  the  Uen  and  every- 
thing else  required  to  obtain  a  judgment 
and  lien.  In  other  words,  he  proceeded 
with  his  evidence  the  same  as  if  no  for- 
mer Judgment  had  been  obtained  against 
the  owners,  and  defendant  Rose  had  full  op- 
portunity to  meet  and  controvert  the  evi- 
dence and  litigate  all  the  Issues  created  by 
the  petition,  answer,  and  reply.  But  he  ofr 
fered  no  evidence  to  controvert  the  correct- 
ness of  the  account.  Nor  does  he  now  con- 
tend that  there  was  anything  omitted  or  in- 
sufficient in  the  steps  taken  to  establish  a 
Hen.  His  main  contention  Is  that,  as  the 
judgment  against  the  owners  was  obtained  at 
the  June,  1911,  term  of  court,  the  account 
sued  on  became -merged  in  the  Judgment,  and 
the  right  to  a  lien  was  thereby  lost 

At  the  close  of  all  the  evidence  the  court 
took  the  case  under  advisement,  and  a  few 
days  later  rendered  judgment  in  favor  of 
plaintiff,  in  which  it  ia  recited  that:  "The 
court,  t>eing  now  fully  advised  in  the  prem- 
ises, doth  find  the  Issues  herein  for  the  plain- 
tiff. The  court  doth  find  that  heretofore,  at 
the  June  term,  1911,  of  this  court,  judgment 
was  rendered  against  the  defendants  Caro- 
line B.  Stephenson  and  W.  G.  Stephenson,  her 
husband,  for  the  sum  of  $415.55,  which  said 
Judgment  was  by  the  court  declared  to  be 
a  lien  on  the  interests  of  the  said  Caroline 
B.  Stephenson  and  W.  O.  Stephenson,  her 
husband,  upon  the  real  estate  described  in 
plaintiff's  petition  and  hereinafter  described, 
and  that  said  judgment  Is  now  a  valid  judg- 
ment and  lien  against  the  said  defendants, 


and  is  a  prior  Hen  to  the  deed  of  trust  given 
by  the  said  Caroline  B.  Stephenson  and  W. 
O.  Stephenson,  her  husband,  to  the  defendant 
Marion  A.  Rose."  It  further  redtee  that 
"the  court  doth  further  find  that  the  plain- 
tiff having  heretofore,  as  aforesaid,  obtained 
a  Judgment  against  'the  said  defendants 
Caroline  B.  Stephenson  and  W.  O.  Stephen- 
son, her  hnsband  *  *  *  is  entitled  to 
have  a  mechanic's  lien  upon  the  real  estate 
and  premises  described  in  plaintiff's  petition, 
*  •  *  as  against  the  defendants  •  •  •  ♦ 
Marlon  A.  Rose,  *  *  *  for  the  enforce- 
ment of  plalntUTs  Judgment  heretofore  ren- 
dered against  the  defendants  Caroline  B. 
Stephenson  and  W.  G.  Stephenson,  her  hus- 
band, in  this  cause."  And  then  renders  Judg- 
ment enforcing  the  Uen  on  the  property. 

[1]  Now,  so  far  as  the  plaintiff  is  concern- 
ed, he  has  done  nothing  anywhere  to  indicate 
that  he  was  claiming  under  the  former  judg- 
ment, or  had  obtained. or  was  insisting  upon 
any  right  or  advantage  secured  thereby.  On 
the  contrary,  he  offered  his  evidence  in  the 
same  way  as  if  no  former  Judgment  existed, 
and  the  court,  upon  the  evidence  offered  at 
that  time,  could  have  rendered  the  usual 
Judgment  against  aU  the  defendants,  Instead 
of  reciting  the  former  Judgment  as  It  did. 
It  cannot  even  be  said  that  by  retaining  the 
former  Judgment  plaintiff  obtained  priority 
over  Rose's  deed  of  trust,  since  the  work  was 
finished  December  19,  1910,  and  Rose's  deed 
of  trust  was  not  filed  for  record  till  Febru- 
ary 23,  1911.  Nor  can  it  be  maintained  that 
by  taking  Judgment  in  the  first  place  he 
waived  a  lien,  since  at  the  time  of  the  rendi- 
tion of  that  Judgment  he  thought  he  was  get- 
ting a  judgment  against  all  parties,  includ- 
ing a  lien.  So  far  as  the  record  shows,  the 
rendition  of  the  first  Judgment  was  based 
solely  on  the  erroneous  idea  that  aU  the  de- 
fendants were  in  court,  a  mistake  induced  by 
the  confession  of  Judgment  There  is  no 
charge  that  the  plaintiff  knew  he  was  not 
entitled  to  a  judgment  enforcing  a  Ilea 
against  all  defendants  when  the  first  one 
was  rendered;  and  we  cannot  assume  that 
he  would  knowingly  ask  the  court  to  render 
a  Judgment  reciting  that  all  defendants  ap- 
peared and  confessed  Judgment  when  such 
was  false. 

So  that  by  reason  of  the  Judgment  first 
rendered  plaintiff  did  not  waive  a  Uen;  nor 
did  he  obtain  an  advantage  over  Rose,  either 
as  to  the  Justness  and  correctness  of  said 
account,  or  as  to  the  burden  of  proof  in  re- 
gard to  it  The  first  judgment  was  not  treat- 
ed as  a  finality  by  either  party.  When  Rose 
was  brought  into  court,  he  denied  the  ac- 
count admitted  the  payment  credited  there- 
on by  the  petition,  but  aUeged  that  plalntifl 
had  no  just  account,  since  he  had  no  con- 
tract with  the  owner.  Plaintiff  thereupon 
proceeded  to  prove  the  account  in  the  petition, 
and  that  he  did  have  a  contract  He  also 
proved  aU  other  facts  necessary  to  obtain  a 
Uen.    There  was  no  relying  or  proceeding  on 
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the  Jndgment  as  a  basts  for  the  lien,  but 
his  suit  from  start  to  finish  was  on  the  ac- 
count alleged  in  the  petition.  And  in  fact 
defendant  Rose  makes  no  contention  of  this 
kind.  His  defense  is  that  by  reason  of  plain- 
tiffs unwitting  step  into  the  pitfall  above 
described  the  right  to  a  lien  is  destroyed; 
no  pretense  that  any  right  of  defendant  has 
been  abridged  or  impaired,  or  that  plaintiff 
has  relieved,  himself  of  any  burden  by  reason 
of  the  former  judgment;  simply  a  defense 
based  upon  the  bare  technicality  that  the  ac- 
count merged  into  the  Judgment 

But,  under  the  peculiar  circumstances  of 
this  case,  was  there  really  such  a  merger  as 
will  destroy  the  right  to  a  lien?  A  merger 
destroys  a  lien  in  one  of  two  ways:  First, 
where,  by  reason  of  taking  a  Judgment, 
the  lien  is  waived;  second,  because  of  the 
wording  of  our  mechanic's  lien  statute,  { 
8217,  and  the  construction  placed  thereon 
by  our  courts.  In  many  cases  outside 
of  this  state  the  word  "merger"  is  ap- 
plied to  what  may  be  more  correctly  termed 
"waiver" ;  for  instance,  where  a  lien  is  lost 
by  talting  other  security.  20  ESncy.  of  Law, 
588.  But  in  the  case  at  bar,  there  is  no 
losing  of  the  lien  by  waiver,  since  there  la  no 
intent  to  waive,  either  express  or  implied. 
29  Ency.  of  Law,  1095.  And  were  it  not  for 
out  statute  the  obtaining  of  a  Judgment 
against  the  owner  of  the  property  for  the 
amount  due,  which  was  not  a  waiver,  would 
not  destroy  the  lien,  especially  where  the 
Judgment  is  taken  under  circumstances  clear- 
ly showing  an  intention  to  reserve  rather 
than  relinquish  the  lien.  20  Ency.  of  Law, 
501.  So  that  in  the  present  case,  if  the  first 
Judgment  destroys  the  lien,  it  does  so  by 
reason  of  our  mechanic's  lien  statute,  and 
not  by  reason  of  any  waiver. 

[2]  Now  the  reason  a  lien  cannot,  under 
our  statute,  be  obtained  upon  an  account 
that  has  been  converted  into  a  Judgment  is 
because  the  statute  requires  both  the  lien 
and  the  suit  to  enforce  it  to  be  founded  upon 
the  account.  Hence,  if  a  creditor  obtains 
a  personal  Judgment  against  his  debtor,  and 
then,  in  another,  svit,  attempts  to  enforce  his 
lien,  he  cannot  do  so,  because  by  bis  first 
suit  be  has  merged  his  account  Into  a  Judg- 
ment, and  in  any  siUt  thereafter  he  must 
proceed  on  his  Judgment,  and  not  on  the 
original  account,  and  this  our  mechanic's  lien 
statute  will  not  permit  Such  are  the  cases 
of  Wycofl  V.  Hotel  Co.,  146  Mo.  App.  554,  125 
S.  W.  550,  and  the  cases  cited  therein.  In 
all  of  them  the  extinguishment  of  the  ac- 
count took  place  in  one  suit  and  the  proceed- 
ing thereafter  was  in  another  suit  I  have 
been  unable  to  find  any  authority  holding 
that  a  Judgment  rendered  in  the  tame  pro- 
ceeding, under  drcnmstances  similar  to  those 
in  this  case,  would  bar  the  lien.  Necessa- 
rUy,  in  the  cases  Just  cited,  the  creditor,  by 
getting  a  Judgment  in  one  suit,  could  not 
thereafter  in  another  suit  obtain  a  lien,  be- 
cause be  must  proceed  on  the  Judgment  and 


not  the  account  But  that  Is  not  this  case. 
Here  the  petition  declares  on  the  account, 
and  the  suit  from  beginning  to  end  is  based 
on  the  account,  so  that  there  is  nothing  in 
our  statute  to  forbid  a  lien.  It  will  not  do 
to  say  that  the  rendition  of  the  first  Judg- 
ment precluded  the  defendant  Bose  from  con- 
testing the  account,  because  it  did  no  such 
thing.  If  the  plaintiff  had  Introduced  the 
judgment  as  proof  of  the  correctness  of  his 
account,  or  if  the  court  had  held  that,  on 
account  of  the  former  Judgment,  Rose  was 
precluded  from  litigating  that  question,  then 
the  situation  would  undoubtedly  be  different 

[3]  Nor  can  it  be  said  that  t)ecause  sum- 
mons was  not  issued  for  Rose  until  Novem- 
ber 29,  1911,  the  suit  was  not  commenced 
against  him  until  that  time,  since  the  clerk 
was  never  directed  to  withhold  or  delay  the 
Issuance  of  summons.  White  v.  Reed,  60 
Mo.  App.  380;  McCormick  v.  Clopton,  150 
Mo.  App.  129,  130  S.  W.  122;  McGrath  v. 
RaUway,  128  Mo.  1,  30  S.  W.  329.  Hence 
the  suit  was  not  barred  by  the  90-day  stat- 
ute. 

[4]  Nor  was  the  issuance  of  summons  for 
Rose  the  Institution  of  another  suit  The 
suit  remained  at  all  times  the  same,  founded 
upon  one  petition  declaring  upon  an  account 
The  plaintiff  acted  in  good  faith  throughout 
As  soon  as  it  was  discovered  that  the  Judg- 
ment reciting  that  Rose  had  appeared  was 
untrue,  a  summons  was  issued  for  lilm.  He 
was  brought  into  court,  given  an  oppor- 
tunity to  litigate  the  whole  issue,  and  he 
accepted  and  availed  himself  of  this  oppor- 
tunity, and  both  aides  treated  the  judgment 
against  the  Btephensons  as  in  no  way  es- 
tablishing the  account  in  issue  at  that  time. 
Under  such  circumstances  how  can  he  claim 
now  that  the  account  was  merged  so  as  to 
destroy  the  right  to  a  lien? 

[S]  It  Is  urged  that  plaintifT,  if  he  did  not 
wish  to  lose  bis  lien  right,  should  have  in- 
sisted that  the  judgment  be  set  aside  as  to 
all  the  defendants  at  the  time  the  court  set 
it  aside  as  to  Rose.  But  plaintiff  was  not 
the  moving  party  at  that  time.  It  was  the 
court  acting  in  response  to  the  request  of 
Rose.  Besides,  the  court  had  no  real  au- 
thority to  set  aside  the  judgment  rendered 
at  a  former  term  on  a  mere  motion.  Plaln- 
(iil  could  have  resisted  the  motion  and  com- 
pelled Rose  to  bring  a  direct  action  to  annul 
the  Judgment  Instead  he  allowed  Rose  to 
do  what  be  would  with  the  Judgment,  and  as 
soon  as  the  court  set  it  aside  as  to  him,  or 
entered  an  order  to  that  effect,  the  plaintiff 
Joined  with  Rose  in  treating  the  Judgment 
as  a  nullity,  and  proceeded  with  the  case  on 
the  account  In  such  case  the  former  Judg- 
ment cannot  be  said  to  destroy  the  lien,  ei- 
ther by  way  of  waiver,  or  on  account  of  our 
statute.  The  conclusion  thus  reached  does 
not  controvert  the  principle  laid  down  by  Uie 
cases  that,  when  in  one  action  a  creditor  has 
obtained  a  judgment  against  his  debtor,  he 
cannot  in  another  action  obtain  a  mechanic's 
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lien.  Nor  can  this  decision  be  used  as  a  prec- 
edent ttiat,  even  under  the  circumstances  of 
this  case,  a  Judgment  against  the  owner  can 
be  used  to  prevent  holders  of  liens  on  the 
property  from  fully  and  freely  contesting 
the  correctness  of  the  account  Such  being 
the  case,  and  the  plaintiff  haying  done  every- 
thing entitling  him  to  a  Hen  and  nothing 
knowingly  to  prevent  him  from  having  one, 
and  there  being  nothing  in  the  statute  forbid- 
ding him  from  Iiaving  It  under  the  circum- 
stances of  this  case,  the  judgment  should  be 
affirmed.     So  ordered. 

ELLISON,  P.  J.,  concurs.     JOHNSON,  X, 
dissenta 


STATB  V.  DAVIDSON. 

(Kansas  City  Court  of  Appeals.    'Missouri. 
June   2,    1913.     Rehearing   De- 
nied June  16,  1913.) 

1.  CannNAL  Law  (i  44»)— "Aitemrt"— What 

CONSTITDTBS. 

An  "attempt,"  as  used  in  criminal  law,  is 
an  effort  or  endeavor  to  accomplish  a  crime,  be- 
ing more  than  mere  preparation  or  planning 
for  it^  which  if  not  prevented  would  nave  re- 
salted  in  full  consummation  of  the  act  attempt- 
ed, but  which  in  fact  does  not  bring  to  pass  the 
party's  ultimate  design.  It  is  an  intent  to  do 
a  particular  criminal  thing  combined  with  an 
act  which  falls  short  of  the  thing  intended. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  51 ;   Dec  Dig.  f  44.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  622-627.] 

2.  Obstkuctiwo    Justicb    (J    4*)— iNDUciwa 
Witness  to  Abscond — Attempt. 

Rev.  St  1909,  §  4352,  provides  that  every 
person  who  by  bribery,  directly  or  indirectly, 
shall  induce  or  attempt  to  induce  any  witness 
to  leave  the  jurisdiction,  etc.,  shall  be  i^uilty  of 
a  misdemeanor.  Certain  druggists,  having  been 
indicted  for  violating^  the  Local  Option  Law  by 
filling  whisky  prescriptions,  some  of  which  had 
been  Issued  by  defendant  to  H.,  threatened  to 
have  defendant  indicted ;  whereupon  he  stated 
that  he  would  see  H.  He  drove  to  the  latter's 
home,  took  a  private  ride  with  him  for  15  min- 
utes, and  intimated  that  the  druggists  would 
pay  H.  $50  a  month  and  railroad  expenses  most 
anywhere  he  might  want  to  go  if  he  would 
leave  the  jurisdiction  so  that  he  could  not  be 
compelled  to  testify.  An  arrangement  was 
made  that  H.  should  meet  defendant  the  next 
morning,  which  he  did^  and  they  were  closeted 
together  for  some  minutes,  and  H.  testified 
that  in  that  conversation  defendant  said  that 
it  was  nothing  to  him  whether  H.  went  or  not 
that  defendant  was  not  getting  anything  out  of 
it  but  that  the  druggists  could  afford  to  give 
H.  a  thousand  dollars  if  he  would  go.  Nothing 
came  of  the  offer,  however,  and  the  druggists 
pleaded  guilty.  Held,  that  such  facts  were  suf- 
ficient to  sustain  a  conviction  of  an  attempt  to 
bribe  H.  not  to  testify. 

[BM.  Note. — For  other  cases,  see  Obstructing 
Justice,  Cent  Dig.  |  13 ;   Dec  Dig.  {  4.*] 

3.  Criminal  Law  <8  1036*)— Rulings  on  Ev- 
idence— Review — Objection — Necessity. 

Admission  of  evidence  to  which  no  objec- 
tion was  made  will  not  be  reviewed. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  SS  1631-1640,  2639-2641; 
Dec  Dig.  i  1036.*]  I 


4.  Criminai.  Law  (i  829*)— TBiAir-lNSiBuo- 

noHs— Rkqukst  to  Chaboe. 

It  is  not  error  to  refuse  requests  to  charge 
which  are  substantially  covered  by  instnictiona 
given. 

[Eid.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  f  2011 ;  Dec  Dig.  |  829.*] 

6.  Cbiuinal   Law    (i    800*)— Tbial— Dbvini- 
TioN  OF  Tebmb— Matebial  Facts. 

It  was  not  error  to  refuse  to  give  a  re- 
quested charge  which  attempted  to  define  the 
term  "material  facts";  such  term  being  of  no 
technical  meaning,  but  suflSciently  understood 
by  the  average  juror  so  ai  not  to  require  defini- 
tion. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1808-1810,  1812 ;  Dec  Dig. 

6.  OtiMiNAi.  Law  (|  786*)— Tbiai<— REQinsT 
TO  Chabob. 

Where,  in  a  criminal  prosecution,  the  court 
gave  a  general  instruction  applicable  to  all  wit- 
nesses alike,  it  was  not  error  to  refuse  a  re- 
quest to  charge  that  the  defendant  being  pre- 
sumed innocent  was  entitled  to  testify^,  and 
that  the  jury  had  no  right  to  disregard  his  tes- 
timony because  he  was  the  defendant 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  1787,  1895-1901,  1960, 
1984 ;   Dec  Dig.  |  786.*] 

7.  Witnesses  <§  274*)— Geubaoikb  Witnwjs 
— Cbobs-Examination. 

In  a  prosecution  of  a  i>hysiclan  for  at- 
tempting to  induce  a  witness  in  a  local  option 
prosecution  to  leave  the  jurisdiction  by  bribery, 
defendant,  while  a  witness  in  his  own  behalf, 
admitted  that  he  had  been  convicted  of  liquor 
violations,  but  there  was  no  testimony  that  he 
had  ever  procured  abortions.  Beld,  that  it 
was  not  error  for  the  court  to  permit  prose- 
cutor to  ask  defendant's  character  witnesses  on 
cross-examination  if  they  had  ever  heard  of  his 
being  convicted  of  violating  the  liquor  laws,  or 
of  writing  illegal  whisky  prescriptions,  or  that 
he  was  an  abortionist 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  it  965,  966;  Dec.  Dig.  f  274.*] 

Appeal  from  Circuit  Court,  Boone  County; 
T>.  H.  Harris,  Judge. 

Charles  O.  Davidson  was  convicted  of  an 
attempt  by  bribery  to  induce  a  witness  to 
absent  himself,  and  be  appeals.     Affirmed. 

Sebastian  &  Sebastian,  of  Columbia,  for 
appellant  E.  C.  Anderson,  Pros.  Atty.,  and 
George  S.  Starrett,  both  of  Columbia,  for  the 
State. 

TRIMBLE^  J.  This  case  is  a  prosecution 
under  section  4352,  R.  3.  Mo.  1909,  for  at- 
tempting, by  bribery,  to  Induce  a  witness  to 
absent  himself  for  the  purpose  of  avoiding 
giving  evidence  in  certain  prosecutions  for 
violating  the  Local  Option  Law  then  pend- 
ing in  the  circuit  court  of  Boone  county 
against  Points  &  Tyson,  a  firm  of  druggists. 

The  grand  jury  bad  returned  50  Indict- 
ments against  said  firm.  The  defendant  was 
a  doctor  who,  for  two  years,  had  practiced 
in  Columbia  and  prior  to  that  had  practiced 
in  various  other  Missouri  towns  before  lo- 
cating In  Columbia.  Defendant  had  written 
prescriptions  for  whisky  for  the  witness 
Hatton,  some  of  which  bad  been  filled  by 
these  druggists.     Hatton   was  the   witness 


•For  otber  eases  see  same  topic  and  SMtlon  NUMBER  In  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  &  Rep'r  Indezaa 
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whose  name  waa  Indorsed  on  ttae  back  of 
each  of  these  60  Indictments.  After  the 
dmgglBtB  had  been  arrested,  one  of  them  sent 
for  the  defendant  and  showed  him  one  of  the 
prescriptions  written  by  the  latter  for  Hat- 
ton,  and  told  defendant  that  "they"  'were 
going  to  try  to  indict  defendant  for  writing 
said  prescription  and  saddle  It  onto  him  in- 
stead of  onto  them.  (It  Is  not  shown  by  the 
record  who  "they"  refers  to;  whether  it 
means  the  dmgglats  were  going  to  try  to  in- 
dict him,  or  the  authorities.)  At  any  rate, 
defendant  admits  that  he  thereupon  told  the 
dmgglst  he  (defendant)  would  go  out  and 
see  the  witness  Hatton.  What  for,  Is  not 
■bown.  Defendant  got  in  his  bnggy  and 
drove  ont  to  Hatton's  home.  Arriving  there, 
he  invited  Hatton  to  get  In  and  take  a  ride 
with  him.  Hatton  compUed,  and  they  drove 
down  the  road  for  10  or  15  minutes.  Tbe 
witness  Hatton  and  the  defendant  disagree 
as  to  what  occurred  during  this  drive.  Hat- 
ton says  the  doctor  told  him  he  (the  doctor) 
believed  the  druggists  would  be  willing  to 
pay  him  (Hatton)  $50  a  month  and  railroad 
expenses  most  anywhere  he  might  want  to 
go,  and  that  it  would  be  necessary  to  stay 
until  another  prosecuting  attorney  was  elect- 
ed; that  Hatton  replied  the  druggists  were 
a  little  late  about  it  now,  but  that  he  would 
see  him  some  other  time;  that  an  arrange- 
ment was  then  made  to  meet  the  doctor  tbe 
next  morning  at  his  oflSce;  that  the  next 
morning  he  went  to  the  doctor's  office  but 
did  not  find  him  In,  and  went  out  on  the 
street  and  met  him,  and  thereupon  the  two 
went  back  to  the  office  and  were  closeted  to- 
gether in  the  private  office  for  10  or  15  mln- 
ntes.  Hatton  testified  that  in  this  conversa- 
tion the  doctor  said  it  was  nothing  to  him 
whether  Hatton  went  or  not,  that  he  (the 
doctor)  was  not  getting  anything  out  of  It, 
but  tliat  the  druggists  could  afford  to  give 
Hatton  a  thousand  dollars  if  he  would  go. 
Nothing  is  shown  as  to  what  Hatton  said 
he  would  do  in  regard  to  the  matter.  But 
the  following  morning  (Sunday)  Hatton  call- 
ed the  doctor  out  to  his  home  to  see  his 
little  girl,  who  was  sick  with  the  measles. 
Hatton  testlfled  that  on  this  occasion  the 
doctor  informed  him  that  the  grand  Jury 
was  going  to  reconvene  on  Wednesday  and 
would  probably  have  both  of  them  before  It 
to  testify  about  "this  Points  &  Tyson  busi- 
ness"; and  that  he  (the  doctor)  was  not  go- 
ing to  tell  them  anything,  but  that  Hatton 
could  tell  what  he  pleased.  Points  &  Tyson 
sent  for  Hatton  to  come  over  to  their  store, 
and  Hatton  went;  but  what  transpired  be- 
tween them  Is  not  shown.  Presumably  noth- 
ing was  done,  as  Hatton  says  they  did  not 
say  what  they  sent  for  him  for.  Hatton 
testlfled  that  the  doctor  himself  made  no 
offer  of  money  or  other  consideration  to 
him  to  leave,  nor  that  he  could  get  any 
money  or  other  thing  for  him  to  leave,  but 
that  the  doctor  said  he  believed  money  could 


I  be  obtained  from  Points  &  Tyson  to  pay  him 
(Hatton)  for  leaving. 

Defendant  admits  having  this  conversations 
with  Hatton,  but  denies  that  he  said  any- 
thing to  Hatton  about  his  leaving.  He  says 
that,  on  the  contrary,  Hatton  told  him  he 
(Hatton)  did  not  have  to  be  there,  and  that 
if  he  could  get  money  enough  out  of  Points 
&  Tyson  he  would  go  to  New  Mexico,  to 
which  defendant  replied  that  was  out  of  his 
province,  and  that  the  druggists  had  never 
mentioned  the  matter  to  him  in  any  way. 
Defendant  further  testified  that  the  next 
morning  when  the  two  were  in  his  private 
office  defendant  did  not  offer  Hatton  any 
money,  but  that  Hatton  said  he  had  been 
subpcenaed  and  he  wished  he  knew  what 
the  penalty  was  for  Jumping  the  county; 
that  If  he  could  get  as  much  as  a  thousand 
dollars  ont  of  those  fellows  he  would  "skip 
the  country."  After  defendant's  arrest  on 
this  charge  the  druggists  pleaded  guilty  to 
82  indictments  for  selling  liquor. 

Defendant  filed  a  demurrer  to  the  evi- 
dence, which  the  court  overruled.  The  case 
was  submitted  to  the  Jury  under  Instructions, 
and  the  Jury  retnmed  a  verdict  finding  de- 
fendant guilty. 

[1]  The  first  point  raised  by  defendant  Is 
that  the  evidence  Is  insufficient  to  show  that 
any  offense  was  committed;  that,  conced- 
ing all  that  Hatton  says  Is  true,  still  it  la 
not  enough  to  make  a  case  against  defend- 
ant Black's  lAw  Dictionary,  p.  103,  defines 
an  "attempt"  In  criminal  law  to  be  "an  ef- 
fort or  endeavor  to  accomplish  a  crime, 
amounting  to  more  than  mere  preparation  or 
planning  for  it,  and  which,  if  not  prevented, 
would  have  resulted  in  the  full  consumma- 
tion of  the  act  attempted,  but  which,  in  fact, 
does  not  bring  to  pass  the  party's  ultimate 
design."  1  Bishop  on  Criminal  Law,  |  728, 
says  it  1b  "an  intent  to  do  a  particular  crim- 
inal thing  combined  with  an  act  whldi  falls 
short  of  the  thing  Intended." 

In  State  v.  WlUlams,  136  Mo.  2»3,  38  S. 
W.  75,  which,  was  a  prosecntlon  for  an  at- 
tempt to  bribe  a  Juror,  the  court  held  that 
the  body,  essence,  and  substance  of  the  of- 
fense is  the  corrupt  attempt  to  influence  the 
Juror.  Tbe  statute.  In  that  case,  provided 
that  every  person  who  shall  attempt  to  cor- 
rupt a  Juror  by  giving  or  offering  to  give  any 
gift,  etc.,  shall  be  punished,  etc.  There  was 
no  actual  tender  of  money,  nor  was  there 
any  specification  of  the  amount,  yet  It  was 
held  that  the  offense  was  complete. 

[2]  In  the  statute,  on  which  the  case  be- 
fore us  is  bottomed,  it  is  provided  that  "ev- 
ery i>er8on  who  shall,  by  bribery,  •  •  • 
directly  or  indirectly  induce  or  attempt  to 
induce  any  witness,  *  *  •  shall  be  deem- 
ed guilty  of  a  misdemeanor."  In  State  ▼. 
Woodward,  182  Mo.  391,  81  S.  W.  857,  103 
Am.  St.  Rep.  646,  speaking  of  the  statute 
against  attempting  to  influence  a  Juror,  the 
Supreme  Ck>nrt  said:  "It  is  not  to  be  restrict- 
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ed  to  tbose  attempts  only  lo  which  a  legal 
tender  of  the  bribe  Is  made.  If  so  construed, 
In  the  future  the  actual  exhibition  of  the 
bribe  will  never  be  made  until  the  victim 
has  been  seduced  from  the  path  of  his  sworn 
duty  and  has  signified  his  willingness  to  be 
corrupted.  While  criminal  statutes  are  to 
be  strictly  construed  In  favor  of  the  defend- 
ant, the  courts  are  not  authorized  to  so  in- 
terpret them  as  to  defeat  the  obvious  pur- 
pose of  the  Legislature  or  to  so  narrow  the 
words  of  the  statute  as  to  exclude  cases 
which  these  words  In  their  ordinary  accepta- 
tion would  Include.  D.  S.  v.  Wiltberger,  5 
Wheat  76  [5  L.  Ed.  37];  U.  S.  v.  HartweU, 
6  Wall.  385  [18  li.  Bd.  830];  Sutherland  on 
Stat.  Const  ^  349,  and  cases  cited."  The 
point  Is  made  that  the  evidence  does  not 
show  that  the  defendant  ever  at  any  time 
said  that  he  himself  would  give  the  $50  a 
month  to  Hattou,  but  only  that  iPointa  & 
Tyson  would,  or  that  he  believed  they  would. 
The  statute,  however,  says  that  if  the  de- 
fendant attempts,  by  bribery  or  other  means, 
directly  or  Indirectly,  to  induce  the  witness, 
etc.,  he  shall  be  punished.  That  is,  if,  by 
the  scheme  of  bribery  or  other  means,  he  di- 
rectly or  Indirectly  attempts  to  Induce  the 
witness  to  leave,  he  Is  guilty.  The  statute 
is  broader  In  Its  scope  than  the  one  in  refer- 
ence to  Jurors,  and  the  gist  of  the  offense 
is  the  attempt  to  Induce  the  witness  to  leave; 
and  the  one  who  thus  attempts  Is  guilty 
whether  his  attempt  Is  made  directly  or  In- 
directly and  whether  It  Is  successful  or  not 
^nd  the  means  of  creating  the  Inducement 
Is  not  restricted  to  certain  specified  acts,  but 
is  general  In  Its  terms,  "by  bribery";  that 
Is,  by  the  aUnrements  and  temptations  offer- 
ed through  bribery  as  an  Inducement 

Of  course,  in  addition  to  an  Intent  to  in- 
duce the  witness  to  leave,  there  must  be 
some  overt  act  done  to  carry  that  intent  In- 
to execution  before  the  law  will  take  cogni- 
zance of  It  But  the  overt  act  Is  present  In 
this  case.  Points  &  Tyson  are  Indicted  on 
many  counts  some  of  which  are  on  prescrip- 
tions issued  by  defendant  They  call  him  in 
and  either  tell  him  they  are  going  to  lay  it 
onto  him  or  that  the  authorities  are.  They 
then  tell  him  to  see  Hatton,  and  he  Immedi- 
ately drives  out  to  Hatton's  home  and  takes 
blm  In  his  buggy  down  the  road  for  a  private 
talk.  During  this  talk  defendant  tells  Hatton 
that  Points  &  Tyson  wUl  be  willing  to  pay 
blm  $50  a  month  and  raUroad  expenses  to  go 
away  and  stay  till  a  new  prosecutor  Is  elect- 
ed. Hatton  Is  the  only  witness  on  the  indict- 
ments, and,  if  he  is  away,  the  whole  prosecu- 
tion will  fail.  Hatton  replies  that  the  drug- 
gists are  a  little  late,  but  he  would  see  him 
again  about  the  matter,  and  arranges  to 
meet  defendant  at  his  office  the  next  morn- 
ing. He  does  meet  him,  and,  while  the  doc- 
tor assures  Hatton  It  is  nothing  to  him,  as 
he  Is  getting  nothing  out  of  U,  yet  he  hangs 
before  bla  eyes   the   tempting  prospect   of 


getting  a  thousand  dollars  out  of  the  drug- 
gists If  he  will  go  away.  What  Is  this  but 
an  attempt  to  induce  Hatton  to  leave  by 
means  of  bribery?  After  this  the  druggists 
send  for  Hatton  to  come  to  their  store ;  but 
for  some  reason,  which  does  not  appear,  the 
delicate  subject  Is  not  broached.  Either 
Hatton  does  not  appear  to  be  sufilciently 
amenable,  or  the  price  Is  deemed  too  much, 
or  It  is  considered  safer  not  to  mention  the 
matter.  In  State  v.  Williams,  136  Mo.  283, 
38  S.  W.  75,  cited  above,  it  is  held  that  the 
offense  is  complete  when  the  attempt  is 
made,  no  matter  what  Is  done  afterwards, 
whether  the  attempt  was  rendered  successful 
or  not,  nor  whether  the  one  sought  to  be  In- 
finenced  Is  amenable  or  not  If,  after  defend- 
ant had  seen  Hatton  and  held  out  the  Induce- 
ment of  $50  a  month  from  Points  &  Tyson, 
the  latter  had  succeeded  in  obtaining  that 
sum  from  them  in  consideration  of  bis  ab- 
senting himself  so  that  his  testimony  would 
not  be  available  to  the  prosecution,  no  one 
could  deny  that  all  were  guilty  of  the  offense 
of  inducing,  by  bribery,  a  witness  to  absent 
himself.  If  so,  how  can  It  be  said  that  the 
efforts  of  defendant  on  this  occasion  did  not 
constitute  an  attempt  to  indirectly  induce 
him  by  bribery  to  do  the  same  thing?  And, 
since  It  Is  conceded  that  Points  &  Tyson  ask- 
ed defendant  to  see  Hatton,  and  defendant 
did  so  pursuant  to  their  request,  does  this 
not  warrant  the  jury  in  Inferring  that  this 
was  the  purpose  the  druggists  had,  and  that 
defendant  was  speaking  with  authority  when 
he  told  Hatton  he  could  get  $50  a  month  for 
going  away?  True,  the  suggestion  was 
craftily  veiled  behind  the  word  "believe"; 
but.  If  the  Jury  accepted  Hatton's  version  of 
the  transaction,  this  made  It  none  the  less  a 
tentative  offer  or  proposal  to  that  effect 
When  men  are  endeavoring  to  present  such 
nefarious  and  dangerous  proposals  to  one  of 
whom  they  are  not  sure,  they  do  not  speak 
with  the  frankness  and  open  hearted  manner 
of  those  engaged  in  a  commendable  transac- 
tion. And  If  Judges  wait  until  they  do,  and 
do  not  look  beneath  the  smooth  exterior  of 
their  words  to  the  deeper  meaning  of  their 
conduct  and  motives  as  affected  by  their 
circumstances,  then  courts  will  be  too  Inno- 
cent and  guileless  to  effectively  enforce  the 
law  against  its  crafty  violators. 

Of  course,  if  defendant's  version  of  what 
happened  is  true,  no  offense  was  committed. 
But  the  Jury's  verdict  was  that  Hatton  told 
the  truth,  and  they  are  the  judges  of  the 
facts. 

[S]  The  defendant  urges  that  it  was  er- 
ror to  admit  evidence  as  to  the  conversation 
between  defendant  and  Hatton  concerning 
the  reconvening  of  the  grand  Jury.  But  as 
no  objection  was  made  to  this  testimony  at 
the  time,  the  assignment  cannot  be  consid- 
ered. Defendant's  Instruction  J,  telling  the 
Jury  to  entirely  disregard  this  testimony,  was 
properly  refused,  as  it  was  a  circumstance 
whl(di  could  be  considered  In  determlnbiK  de- 
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fendant's  motlye  in  getting  Hatton  to  leave, 
and  also  bis  Intention  to  bribe  Hatton,  If 
possible,  and  tbat  be  was  Interested  In  wbat 
Hatton's  testimony  would  be  before  tbe  grand 
Jury. 

[4]  Complaint  Is  made  because  the  court 
refused  a  number  of  Instructions  asked  by 
defendant  Tbe  first  three  of  these  related 
to  tbe  defendant's  good  character;  but,  as 
a  correct  Instruction  on  that  subject  was 
given,  tbe  refusal  of  these  was  not  error. 
The  same  is  true  of  four  others  asked  by  de- 
fendant on  tbe  subject  of  reasonable  doubt 
The  court  gave  one  for  the  state  and  one  for 
the  defendant  on  this  subject  which  were 
correct,  and  that  was  sufficient  Instruction 
I  asked  by  defendant  was  properly  refused 
as  one  on  the  same  subject,  L  e.,  credibility 
of  witnesses,  was  given. 

[I]  It  is  true  the  defendant's  instruction 
attempted  to  define  the  term  "material 
facts,"  but  the  definition  given  did  not  make 
the  term  any  clearer.  No  authority  has  been 
dted  showing  that  the  term  has  any  techni- 
cal meaning  or  should  be  defined.  la  fact. 
It  is  sufiiciently  understood  by  the  average 
Juror  to  require  no  definition.  All  facts  ad- 
mitted by  the  court  are  material  so  far  as 
the  jury  are  concerned,  and  to  attempt  to 
define  tbe  term  would  confuse  Instead  of  en- 
lighten. State  V.  Walker,  232  Mo.  252,  134 
S.  W.  616;  State  v.  Gregory,  170  Mo.  598 
loc.  dt  607,  71  S.  W.  170;  State  v,  Sattley, 
131  Mo.  491,  33  S.  W.  41. 

[I]  Defendant's  instruction  B  was  properly 
refused ;  at  least,  it  was  not  error  to  do  so. 
It  told  the  Jury  that  defendant  was  presumed' 
to  be  Innocent  and  had  a  right  to  testify  and 
the  Jury  had  no  right  to  disregard  his  testi- 
mony because  he  was  the  defendant  But  tbe 
jury  were  told  in  the  instructions  given  that 
they  must  consider  the  case  on  the  evidence 
submitted ;  that  the  defendant  was  presumed 
to  be  innocent,  and  before  he  could  be  con- 
victed the  state  must  show  his  guilt  beyond 
a  reasonable  doubt ;  that  they  could  not  find 
him  guilty  on  the  weight  or  preponderance 
of  the  evidence,  nor  even  on  the  ground  that 
the  probability  of  guilt  is  strong;  that  they 
must  consider  his  good  character  and  all  the 
evidence  in  the  case.  While  instruction  B 
would  not  have  been  erroneous  if  given,  yet 
it  was  so  thoroughly  covered  by  those  given 
that  no  objection  can  be  made  to  its  refusal. 
If  it  bad  been  given,  then  the  court  would 
have  been  required  to  instruct  for  the  state 
that  the  fact  tliat  tbe  dtfendant  was  on  trial 
testifying  in  his  own  behalf  should  be  taken 
Into  consideration  in  determining  the  weight 
to  be  given  his  testimony.  Instead  of  giving 
either  of  these  instructions,  however,  the 
court  gave  a  general  instruction  applicable 
to  all  witnesses  alike,  defendant  included. 
We  think  this  is  the  better  practice  and 
avoids  any  appearance  of  commenting  upon 
the  evidence. 


[7]  Finally,  it  is  urged  tliat  error  was 
committed  in  allowing  the  prosecutor  to  ask 
defendant's  character  witnesses  on  cross-ex- 
amination if  they  had  ever  heard  of  defend- 
ant being  convicted  of  violating  the  liquor 
laws,  or  of  writing  Illegal  whisky  prescrip- 
tions, or  tbat  he  was  an  abortionist  An  ex- 
amination of  the  record  discloses  that  no 
objection  was  made  to  this  testimony.  Hence 
it  cannot  be  considered  here.  But  even  If  it 
bad  been  objected  to,  it  was  not  error.  The 
witnesses  thus  asked  had  testified  to  the 
defendant's  general  reputation  being  good, 
and  the  state  had  the  right  to  cross-examine 
them  to  see  If  their  Judgment  as  to  his  repu- 
tation was  well  founded.  Defendant,  while 
on  the  stand,  had  admitted  he  had  l>een  con- 
victed of  liquor  violations ;  and,  while  there 
was  no  testimony  showing  that  he  had  ever 
procured  abortions,  yet  we  do  not  think  the 
evidence  shows  that  the  prosecuting  attorney 
included  the  word  "abortionist"  in  hla  ques- 
tion for  the  purpose  of  prejudicing  the  Jury 
against  defendant  And  as  the  witnesses  all 
denied  having  heard  anything  at  all  against 
defendant,  it  is  hard  to  see  In  what  way  he 
was  prejudiced.  The  offense  charged  is  a 
very  serious  one,  striking  at  the  very  founda- 
tion of  Justice  and  the  pure  administration 
of  the  law.  The  Jury  have  said  the  defend- 
ant Is  guilty,  and,  as  there  is  no  error  In  the 
trial,  the  verdict  must  stand. 

The  Judgment  is  atUrmed.    All  concur. 


HARRIS  V.  QUINCT,  O.  &  K.  C  B. 
CO.  et  aL 

(Kansas  City  Court  of  Appeals.     Misaonri. 
May   19,   1913.     Rehearing  De- 
nied June  16,  1913.) 

1.  Malioioub  Prosecution  ({  66*)— Action— 
Bttroen  of  Proof. 

In  an  action  for  malidons  prosecution, 
the  burden  was  on  plauititE  to  plead  and  prove 
want  of  probable  cause  and  malice. 

[£jd.  Note.— For  other  cases,  see  Malidons 
Prosecution,  Cent  Dig.  t§  112-116;  Dec.  Dig. 
i  66.*] 

2.  MALioiotra    Pbosecotion    (|    16*)  —  Blx- 
lUNTs  or  Cause  of  Action. 

Want  of  probable  cause  and  malice  are  es- 
sential elements  of  a  cause  of  action  for  mali- 
cious prosecution,  and  malice  alone  will  not 
support  the  action  when  it  appears  that  there 
was  probable  cause. 

[Ed.  Note. — For  other  cases,  see  Malicious 
Prosecution,  Cent  Dig.  SS  1^22,  59;  Dec.  Dig. 

3.  Maucious  Prosecution  ({  65*)— Action 
— PiiADiNO  ANn  Proof. 

To  sustain  an  action  for  malidons  prosecu- 
tion, the  failure  of  the  proceedings  against 
plaintiff  must  be  pleaded  and  proved. 

[Ed.  Note. — For  other  cases,  see  Malicious 
Prosecution,  Cent  Dig.  t|  106-110;  Dec.  Dig. 
f  65.*] 

4.  MAuoioua    Peobkodtion    n    24*)  — Bvi- 
nENCE— Want  or  Probabui  Cause. 

In  an  action  for  malicioos  prosecution,  the 
failure  of  the  proceedings  against  plaintiff  is. 
not  evidence  of  want  of  probable  canse;    and, 
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if  no  reasonable  conclnsion  can  be  drawn  from 
the  conceded  facts  and  uncontradicted  evidence 
other  than  that  plaintifE  was  guilty  of  the  crime 
charged,  the  existence  of  probable  cause  should 
b^  declared  aa  a  matter  of  law,  notwithstand- 
ing plaintiff's  discharge. 

[Ed.  Note. — For  other  cases,  see  Malicious 
Prosecution,  Gent  Dig.  tf  49-65;    Dec.  Dig.  | 

5.  MAi,iciotra    Proskoution    ({    18*)— Pbob- 

ABLE   GAtrSE. 

Where,  in  an  action  against  a  railroad 
company  for  killing  stock,  plaintiff  alleged  that 
defendant  owned  and  was  operating  the  rail- 
road, the  false  testimony  of  a  witness  that  the 
rolling  stock  of  the  road  bore  the  initials  "Q. 
O.  &  K.  G."  {which  were  defendant's  initials), 
was  material,  and  the  witness  was  guilty  of 
perjury,  since  it  was  susceptible  of  but  one 
meaning,  that  the  engines  and  cars  bore  those 
initials,  and  were  therefore  defendant's  proper- 
ty, and,  while  plaintiff  could  have  recovered  by 
proving  ownership  of  the  road,  its  operation 
was  also  in  issue,  and  evidence  on  that  issue 
was  material,  and  hence,  in  an  action  for  ma- 
liciously  prosecuting  the  witness  for  perjury, 
the  court  should  have  held  as  a  matter  of  law 
that  there  was  probable  cause  for  the  prosecu- 
tion. 

[Ed.  Note.— For  other  cases,  see  Malicioas 
Prosecution.  Cent  Dig.  K  23,  24,  29-88;  Dec. 
Dig.  I  l&*j 

S.  PgbjubT  ({   11*)— BiLEKlENTa— Matxbialitt 

or  Testivont. 

Under  Rev.  St  1900,  I  4344,  providing 
that  every  person  who  shall  willfully  testify 
falsely  to  any  material  matter  shall  be  guilty 
of  perjury,  false  testimony  as  to  an  immaterial 
or  improper  matter  is  not  perjury,  bat  if  it  be 
material  to  any  proper  matter  of  inquiry  in  the 
case,  and  is  willfnlly  ottered  with  knowledge  of 
its  falsity,  it  is  perjury,  even  though  it  does 
not  tend  directly  to  prove  the  issue. 

[Ed.  Note.— For  other  cases,  see  Perjury, 
Gent  Dig.  {§  38-64;   Dec.  Dig.  i  11.*] 

7.  Perjttbt  (§  11*)— Elekents— MATEBiii.rry 

OP  Testimowt. 

False  testimony  which  could  have  influ- 
enced the  court  in  the  determination  of  a  case 
is  perjury,  although  it  in  fact  did  not  influence 
the  decision. 

[Ed.  Note. — ^Eor  other  cases,  see  Perjury, 
Gent  Dig.  H  38-64;   Dec  Dig.  f  11.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  5305-5310;   voL  8,  p.  7751.] 

Appeal  from  Glrcnit  Court,  Daviess  Conn- 
ty;  Arch  B.  Davis,  Judge. 

Action  by  Quy  Harris  against  the  Qulncy, 
Omaha  &  Kansas  City  Railroad  Company 
and  another.  Judgment  for  plaintiff,  and 
defendants  appeal.    Beversed. 

Hall  &  Hall,  of  Trenton,  and  Dudley  & 
Selby,  of  Gallatin,  for  appellants.  Hnbbell 
Bros.,  of  Trenton,  for  respondent 

JOHNSON,  J.  This  is  an  action  for  maU- 
dous  prosecution..  Plaintiff  recovered  Judg- 
ment for  $2,500  actual  and  $2,500  punitive 
damages,  and  defendants  appealed.  The  ac- 
tion is  an  outgrowth  of  an  unsuccessful  prose- 
cution of  plaintiff  for  perjury.  The  defend- 
ant railroad  company,  acting  by  its  general 
attorney,  the  defendant  Trimble,  procured  the 
arrest  and  prosecution  of  plaintiff.  At  the 
conclusion  of  the  evidence  Introduced  at  the 
trial  of  that  case,  the  court  gave  a  peremp- 


tory instruction  to  the  Jury  to  return  a 
verdict  of  acqulttaL  The  ground  of  the  rul- 
ing that  the  state  had  failed  to  make  a  case 
against  plaintiff  was  that  the  alleged  perjured 
testimony  was  not  material  to  the  issues  of 
the  case  in  which  the  testimony  was  given. 
After  his  acquittal  plaintiff  commenced  this 
action  to  recover  damages  on  the  ground  that 
his  prosecution  was  without  probable  cause 
and  maUdous. 

The  material  facts  of  the  case  are  as  fal- 
lows: In  August,  1904,  Warren  Harris,  the 
father  of  plaintiff,  sued  the  defendant  com- 
pany under  section  1105,  Rev.  Stat  1899,  to 
recover  double  damages  for  live  stock  killed 
by  trains  operated  on  defendant's  railroad  at 
places  where  the  railroad  crosses  his  farm  in 
Grundy  county.  The  petition  contained  four 
counts,  and  the  cause  pleaded  In  the  first 
count  was  for  the  killing  of  a  horse  on 
December  9,  1901.  It  was  alleged  in  the  peti- 
tion that  "for  several  years  prior  to  the  oc- 
currence of  the  events  hereinafter  mentioned 
the  defendant  owned  and  operated,  and  now 
owns  and  operates,  a  certain  railroad  known 
as  the  Qulncy,  Omaha  &  Kansas  City  Bail- 
road,  together  with  the  tracks,  cars,  locomo- 
tives, and  appurtenances  thereto  belonging, 
and  was  and  now  Is,  for  hire,  a  common  car- 
rier of  passengers  and  freight  For  several 
years  prior  to  the  dates  hereinafter  men- 
tioned, and  at  all  times  herein  mentioned,  the 
defendant  ran  and  operated,  and  now  runs 
and  operates,  its  said  railroad  in  and  through 
a  portion  of  the  plaintifTs  farm  in  Trenton 
township,  Grundy  county.  Mo.  In  so  passing 
in  and  through  said  portion  of  plaintifTs  said 
farm  defendant's  railroad  passes  through, 
along  and  adjoining  inclosed  or  cultivated 
fields,  all  of  plaintifTs  farm  being  inclosed 
or  cultivated.  None  of  plaintiff's  farm  is 
within  the  limits  of  an  incorporated  city  or 
town.  It  was  then  and  there  the  legal  duty 
and  obligation  of  the  defendant  to  erect  and 
maintain  lawful  fences  on  the  sides  of  its 
railroad  track  and  right  of  way,  where  the 
same  passes  through,  along  and  adjoining 
plaintifTs  said  farm ;  and  also  in  connection 
with  such  fences,  to  construct  and  maintain 
cattle  guards  reasonably  and  ordinarily  suffi- 
cient to  prevent  horses,  cattle,  mules,  and  all 
other  animals  from  passing  over  the  same." 
The  other  three  counts  of  the  petition  were 
based  on  the  killing  of  live  stock  in  the  years 
1903  and  1904.  The  answer  admitted  the 
incorporation  of  defendant  company,  and 
denied  every  other  allegation  of  the  petition. 

At  the  trial  of  that  case,  which  began  S^ 
tember  28,  1904,  one  of  the  attorneys  of  the 
railroad  company  in  his  opening  statement  to 
the  Jury  asserted  that  plaintiff  would  be 
unable  to  prove  that  at  the  time  of  the  kill- 
ing of  the  horse  the  defendant  was  operating 
the  railroad  or  was  the  owner  of  the  train 
that  killed  the  animaL  The  evidence  in  the 
record  before  us  shows  that  this  statement  of 
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the  attorney  was  accurate.  The  Qnincy, 
Omaba  &  Kansas  City  Railroad  Company  was 
tbe  owner  of  the  railroad  In  December,  1801, 
but  the  road  was  being  operated  by  the  re- 
ceivers of  another  corporation — the  Omaba, 
Kansas  City  &  Eastern  Railroad  Company — 
under  a  lease  executed  by  the  owner  on  June 
25,  1897.  The  lessor  regained  possession  In 
January,  1902,  before  the  killing  of  the  stock 
for  which  Harris  claimed  damages  In  the 
second,  third,  and  fourth  counts  of  bis  peti- 
tion and  after  the  origin  of  the  cause  pleaded 
in  the  first  count  During  the  period  of  the 
operation  of  the  road  by  the  lessee  and  its  re- 
ceivers the  rolling  stock  used  on  the  road  was 
the  property  of  the  lessee  and  was  marked 
with  its  name  and  Initials.  None  of  the  loco- 
motives  or  cars  bore  the  name  or  initials  of 
the  lessor  company,  but  it  appears  that  the 
lessee,  in  addition  to  placing  its  name  and 
initials  on  its  cars  and  engines,  also  adorned 
them  with  certain  advertising  signs  or  trade- 
marks that  bad  been  used  since  the  con- 
struction of  the  road  as  its  distinctive  trade- 
marks. The  trade-mark  in  general  use  at  the 
time  of  the  execution  of  the  lease  was  in  the 
form  of  a  diamond  in  which  were  the  letters 
"O.  K.,"  and  In  smaller  letters  the  words 
"Quincy  Route."  Tbere  is  evidence  tending 
to  show  that  this  device,  the  use  of  which 
was  continued  by  the  lessee,  not  only  sym- 
bolized the  railroad,  but  had  become  identi- 
fied with  the  proprietorship  of  the  lessor 
company. 

During  the  introduction  of  the  plaintiff's 
evidence  in  the  Warren  Harris  case,  his  son, 
the  present  plaintiff,  was  examined  as  a  wit- 
ness and  testified  as  follows:  "Q.  Now  the 
engine  and  cars  in  1901,  December,  1901,  and 
prior  thereto  in  that  year,  were  marked  bow? 
A.  With  Q.  O.  &  K.  C.  letters.  Q.  Ton  saw 
them  on  the  tracks  there?  A.  Yes,  sir;  the 
engines  were  marked  Q.  O.  &  K.  C.  and  have 
been  for  years."  This  was  the  only  evidence 
offered  by  Warren  Harris  on  the  subject  of 
the  operation  of  the  road  on  the  date  the 
horse  was  killed.  The  defendant  offered  wit- 
nesses who  testified  that  the  railroad  was 
operated  at  that  time  by  the  receivers  of  the 
lessee  company  and  that  none  of  the  rolling 
stock  was  marked  with  "Q.  O.  &  K.  O."  let- 
ters, but  with  the  name  and  letters  of  the 
Omaba,  Kansas  City  ft  Eastern  Company. 
At  the  close  of  the  evidence  the  court  over- 
ruled the  demurrer  to  the  evidence  offered  by 
defendant  on  the  ground  that  the  testimony 
of  plaintiff  we  have  quoted  was  suffldent  to 
take  the  case  to  the  jury  on  the  Issue  of 
whether  or  not  the  defendant  company  was 
operating  the  road  on  the  date  the  horse  was 
killed.  Counsel  for  plaintiff  argued  that 
since  the  evidence  disclosed  that  the  defend- 
ant was  the  owner  and  lessor  of  the  road  it 
wbuld  be  liable  for  damages  resulting  from  a 
negligent  breach  of  the  fencing  law  regard- 
less of  all  other  considerations,  but  the  court 
rejected  that  view,  and,  as  stated,  ruled  that 


the  case  would  be  sent  to  the  Jury  on  the  Is- 
sue of  whether  or  not  defendant  was  operat- 
ing the  railroad.  Thereupon  the  plaintiff 
dismissed  the  first  count  of  the  petition,  and 
went  to  the  jury  on  the  remaining  counts. 
Afterward  be  brought  a  new  suit  to  recover 
damages  for  the  horse,  and  was  allowed  to 
recover  on  the  theory  that  defendant's  owner- 
ship of  the  road  made  it  liable  for  a  negll-. 
gent  breadi  of  the  fencing  law.  Defendant 
appealed,  and  we  affirmed  the  judgment  (124 
Mo.  App.  45,  101  S.  W.  601),  holding,  as 
stated  in  the  syllabus,  that  "a  railroad  com- 
pany cannot  avoid  its  liability  for  fencing  its 
track  by  leasing  its  railroad  or  licensing  an- 
other to  operate  it;  but  it  will  be  liable  for 
the  killing  of  stock  by  the  receiver  of  Its 


In  this  decision  the  rule  was  announced 
that  duties  imposed  by  section  1105,  Rev. 
StaL  1899,  on  railroad  companies,  are  of 
a  character  to  fall  within  the  purview  of 
the  accepted  and  well-known  doctrine  that  a 
railroad  company  holding  its  franchise  from 
the  state  cannot  escape  responsibilities  and 
liabilities  which  it  assumed  in  accepting  the 
franchise  by  ceasing  to  operate  the  road  and 
leasing  it  to  another  company.  McCoy  v. 
Railway,  8ff  Mo.  App.  445,  and  authorities 
cited.  Immediately  after  the  quoted  testi- 
mony of  plaintiff  was  elicited  defendant 
Trimble,  as  general  attorney  of  the  defendant 
company,  interviewed  the  prosecuting  attor- 
ney, and  requested  that  plaintiff  be  arrested 
and  prosecuted  for  the  crime  of  perjury.  On 
a  fuU  investigation  of  the  case  the  prosecut- 
ing attorney  concluded  that  perjury  bad  been 
committed  by  plaintiff  and  began  the  prosecu- 
tion on  an  affidavit  made  and  filed  by  Trim- 
ble. As  stated,  the  court,  at  the  conclusion 
of  the  evidence  introduced  at  the  trial  of  that 
case  held,  in  effect,  that  the  testimony  of  plain- 
tiff was  false,  but  as  it  related  to  an  immate- 
rial fact  it  was  not  perjury  within  the  legal 
definition  of  that  term.  There  are  other  facts 
in  the  record,  but  those  we  have  stated  con- 
trol the  disposition  of  the  case. 

[1,2]  To  maintain  this  action  the  burden 
was  on  plaintiff  to  plead  and  prove  that  de- 
fendants without  probable  cause  and  with 
malice  caused  him  to  be  prosecuted  for  the 
crime  of  perjury.  The  elements  of  want  of 
probable  cause  and  malice  are  essential  to 
his  cause  of  action,  and  without  their  coex- 
istence the  action  cannot  be  sustained. 
Christian  v.  Hanna,  58  Mo.  App.  37.  As  was 
said  by  Lord  Mansfield  in  Farmer  v.  Darling, 
4  Burr.  1791,  "the  foundation  of  the  action 
was  malice,"  and  "malice,  either  express  or 
implied,  and  the  want  of  prolwble  cause, 
must  both  concur."  Malice  alone  will  not 
support  the  action.  The  motive  of  the  pros- 
ecutor becomes  material  only  when  it  ap- 
pears that  be  procured  the  prosecution  of  the 
plaintiff  without  probable  cause.  Probable 
cause  has  been  defined  as  "any  such  comblsa- 
tion  of  facts  and  proofs  as  may  fairly  lead 
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the  reasonable  mind  to  the  belief  (and  tbe 
person  relying  on  It  must  believe)  that,  In  the 
absence  of  hitherto  unknown  qualifying  or 
rebutting  evidence,  tbe  prosecution  ought  to 
be  successful."  Bosch  v.  Miller,  136  Mo.  App. 
loc.  clt  490,  118  S.  W.  509.  Another  defini- 
tion Is  that  "the  reasonable  cause  which  will 
relieve  a  prosecutor  from  liability  Is  a  belief 
by  him  In  the  guUt  of  the  accused,  based 
upon  circumstances  sufficiently  strong  to  In- 
duce such  belief  in  the  mind  of  a  reasonable 
and  cautious  person."  Christian  v.  Hanna, 
supra;  Plnson  v.  Campbell,  124  Mo.  App. 
260,  101  S.  W.  ezi;  Wllkerson  v.  McObee, 
153  Mo.  App.  343,  134  S.  W.  595. 

[3,4]  To  sustain  an  action  for  malicious 
prosecution,  the  failure  of  the  proceedings 
against  the  plaintiff  must  be  pleaded  and 
proved,  and  such  failure  is  not  evidence  of 
want  of  probable  cause.  Stewart  v.  Sonne- 
born,  98  U.  S.  187,  25  L.  Ed.  116.  Reasonable 
cause  to  believe  a  person  guilty  of  a  crime 
may  be  consistent  with  the  innocence  of  the 
accnsed.  As  is  said  in  Railway  Co.  v.  Pierce, 
98  IlL  App.  368:  "A  citizen  who  in  good 
faith  and  without  malice  under  circumstanc- 
es strongly  tending  to  show  guilt  institutes  a 
criminal  prosecution,  should  not  be  mulcted 
In  damages  because  afterward  upon  a  full 
investigation  the  suspicious  circumstances 
are  explained,  and  the  Innocence  of  the  party 
accused  made  apparent  Oar  courts  incline 
to  the  encouragement  of  criminal  prosecu- 
tions, when  Instituted  in  good  faith,  without 
malice,  and  for  the  purpose  of  punishing 
violators  of  the  law,  and  for  that  reason 
suits  for  malicious  prosecution  are  not  fa- 
vored." Notwithstanding  the  discharge  of 
the  plaintiff,  if  the  only  reasonable  Inference 
that  may  be  drawn  from  the  evidence  is  that 
the  defendant  had  reasonable  ground  for  be- 
lieving him  guilty,  the  court  should  have  di- 
rected a  verdict  for  the  defendant  Smith  v. 
Glynn,  144  S.  W.  149;  Stubbs  v.  Mulbolland, 
168  Mo.  47,  67  S.  W.  650.  And  a  fortiori,  U 
the  conceded  facts  and  uncontradicted  evi- 
dence will  admit  of  no  other  reasonable  con- 
clusion than  that  the  plaintiff,  notwithstand- 
ing his  discharge,  in  fact  was  guilty  of  the 
crime,  the  existence  of  probable  cause  should 
be  declared  as  a  matter  of  law. 

[S]  With  these  rules  of  law  in  mind  we 
turn  to  an  analysis  of  the  facts  we  have 
stated.  Plaintiff  had  lived  with  his  father 
on  that  farm  all  his  life,  and  was  familiar 
with  the  facts  relating  to  the  rolling  stock 
that  had  passed  over  the  track  during  the 
period  of  the  operation  of  the  road  by  the 
Omaha,  Kansas  City  &  Eastern  Railroad 
Company.  He  does  not  attempt  to  deny 
that.  When  be  gave  tbe  testimony  in  Issue,  he 
knew  that  the  locomotives  and  cars  did  not 
bear  the  words  or  initials  of  defendant's 
name.  He  endeavored  to  convey  the  thought 
that  defendant  was  operating,  or,  at  least, 
owned  the  trains  that  ran  over  the  road  in 
that  period,  and  was  so  understood  by  the 


trial  Judge  who  overruled  the  demurrer  to 
the  evidence  on  the  ground  tliat  plaintiff's 
statement  raised  an  issue  of  fact  as  to  tbe 
operation  of  the  road.  His  counsel  in  the 
endeavor  to  excuse  him  give  a  Delphic  mean- 
ing to  his  testimony.  They  say  that  because 
he  was  asked  to  state  how  the  rolling  stock 
was  "marked"  he  must  have  understood  tbat 
he  was  being  asked  about  trade-marks.  Just 
as  a  cowboy  if  asked  about  the  marks  on 
cattle  would  think  of  cattle  brands.  But 
tbat  explanation  will  not  hold  water.  Tbe 
questions  and  answers  are  susceptible  of  but 
one  meaning;  L  e.,  that  the  engines  and  cars 
bore  the  initials  of  defendant's'  name,  and, 
therefore  were  the  property  of  defendant 
The  inference  is  very  strong  that  plaintiff 
knowingly  testified  to  a  falsehood.  We  ex- 
onerate his  attorneys  from  participation  In 
his  deception,  and  attribute  to  zeal  for  their 
client  their  present  attempt  to  put  a  hidden, 
double  meaning  into  their  questions  which, 
if  purposely  injected,  would  have  made  them 
parties  to  a  successful  effort  to  deceive  the 
court 

[6]  But  it  Is  argued  that  plaintiff  was  not 
guilty  of  perjury  for  the  reason  that  the  tes- 
timony was  not  material  to  the  issues  of  the 
case.  The  statute  (section  4344,  Rev.  Stat 
1909)  provides  that  "every  person  who  shall 
willfully  •  •  •  testify  •  *  •  falsely 
to  any  material  matter  upon  any  oath  •  •  • 
legally  administered,  in  any  cause,  •  •  • 
before  any  court,  •  •  •  shall  be  deemed 
guilty  of  perjury."  False  testimony  as  to  an 
Immaterial  or  improper  matter  is  not  per- 
jury. Hlnch  V.  State,  2  Mo.  158;  State  v. 
Shanks,  66  Mo.  560.  But  If  the  false  testi- 
mony be  material  to  any  proper  matter  of 
Inquiry  in  the  case,  it  will  be  deemed  per- 
jured testimony  if  willfully  uttered  with 
knowledge  of  Ite  falsity.  State  v.  Lavalley, 
9  Mo.  834;  State  v.  Ackerman,  214  Mo.  32.5, 
113  S.  W.  1087,  22  L.  R.  A,  (N.  S.)  1192. 
And  it  need  not  tend  directly  to  prove  the 
issue.  State  v.  Moran,  216  Mo.  650,  115  S. 
W.  1126. 

[7]  "The  fact  that  the  evidence  given  did 
not  affect  the  mind  of  the  court  in  rendering 
Judgment  Is  no  defense,  as  the  only  question 
to  be  determined  on  a  charge  of  perjury  is 
whether  the  evidence  might  have  affected  tbe 
decision."  See  note  to  State  y.  Miller,  3 
Ann.  Cas.  945.  The  test  as  to  materiality  la 
whether  the  fblse  testimony  could  have  in- 
fluenced the  tribunal  in  the  determination  of 
the  case.  The  pleadings  presented  two  issues 
with  reference  to  the  liability  of  defendant 
for  the  negligent  and  injurious  breach  of  the 
fencing  statutes;  L  e.,  first,  that  defendant 
owned  the  road  and,  therefore,  was  liable 
as  owner  and  lessor  and,  second,  that  it  was 
liable  as  the  operator  of  the  traUi  that  killed 
the  horse.  A  railroad  company  which,  as 
lessee,  operates  its  trains  over  the  road  of 
another  company,  is  liable  in  double  damages 
under  the  statute  for  killing  live  stock  which 
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came  on  the  track  In  consequence  of  OA  ab- 
sence of  lawful  fences.  Section  3146,  Bev. 
Stat  19<»:  Farley  v.  BaUway,  72  Mo.  338; 
Porter  v.  Railway,  187  Mo.  App.  283,  117  S. 
W.  680.  If  Warren  Harris  could  have  prov- 
ed that  defendant  was  operating  the  train 
that  killed  his  horse,  be  would  have  had 
clear  sailing  on  that  branch  of  his  case,  and, 
no  doubt  he  tendered  that  Issue  in  his  peti- 
tion In  the  hope  that  he  might  be  able  to 
prove  the  all^;ation  and  avoid  the  uncertain- 
ty that  existed  in  the  law  at  that  Ume  over 
the  question  of  the  liability  of  a  lessor  com- 
pany for  injuries  caused  by  a  violation  of  the 
fencing  law.  The  false  testimony,  therefore, 
had  a  direct  bearing  on  an  issue  tendered 
by  the  petition  and  which  remained  in  the 
case  until  the  dismissal  of  the  first  count 
which  did  not  occur  until  the  court  had  rul- 
ed, in  substance,  that  such  issue  should  be 
submitted  to  the  Jury  on  the  false  testimony 
alone.  It  can  make  no  difference  that  War- 
ren Harris  was  entitled  to  recover  on  the 
other  ground;  he  was  trying  to  recover  on 
each  and  both  of  the  Issues  tendered  in  the 
petition,  and,  since  the  testimony  of  plaintiff 
was  material  to  one  of  them,  it  was  material 
to  the  case  within  the  meaning  of  the  stat- 
utory definition  of  perjury. 

These  considerations  compel  the  conclusion 
that  the  evidence  shows  as  a  matter  of  law 
that  defendants  Iiad  probable  cause  for  the 
prosecution  of  plaintiff,  and,  since  there  is  a 
complete  failure  of  proof  as  to  one  of  the 
indispensable  elements  of  an  action  for  mali- 
cious prosecution,  the  Judgment  cannot  be  al- 
lowed to  stand.  Accordingly  it  is  reversed. 
All  concur. 


FARNSWORTH-EVANS  CO.  v.   OHIOAGO, 
M.  &  G.  B.  GO.  et  aL 

(Supreme  Court  of  Tennessee.    June  7,  1913.) 

1.  Cabeiem  (t  174*)— Cabriagb  or  Goods- 
Connecting  CaRBIERS— LlABIUTT— DELIV- 
BBT. 

Where  goods,  shipped  over  the  roads  of 
two  connecting  carriers  under  a  bill  of  lading 

Sroviding  that  the  legal  remedy  for  loss  or 
amage  should  be  only  against  the  particular 
carrier  in  wiiose  custody  tiiey  actually  were, 
were  destroyed  by  fire  after  they  had  been  plac- 
ed upon  a  spur  track  at  the  junction  point,  and 
after  waybills  had  been  delivered  to  the  com- 
mon agents  of  the  carrier  at  that  point,  who 
bad  made  the  clerical  entries  showing  the  ex- 
change, but  the  cars  containing  the  shipment 
had  not  yet  been  inspected  and  accepted  by 
the  connecting  carrier  in  accordance  with  its 
custom,  there  was  no  actual  completed  delivery 
to  the  connecting  carrier,  and  the  first  carrier 
is  liable  for  the  loss. 

[Ed.   Note.— For   other  cases,  see  Carriers, 
Cent  Dig.  f|  747-765;  Dec  Dig.  {  174.»] 

2.  Cabbjebs  (S  174* )— Carriage  of  Goon»— 

CONNICTINO     CaBBIEBS— LrlABIUTT— DBLIV- 
BBT. 

The  fact  that  the  cars  were  customarily 
hanled  by  an  engine  of  the  connecting  carrier 
to  the  track  where  they  were  inspected,  for 
-.vbich  a  diarge  was  made  against  the   initial 


carrier,  does  not  show  actual  possession  by  the 
connecting  carrier  before  inspection  and  ac- 
ceptance. 

[Ed.  Note.— For  other  eases,  see  Carriers, 
Cent  Dig.  U  747-766;   Dec  Dig.  i  174.*] 

3.  Cabriebs  ({  174*)— Cabbiage  of  Goons- 
Connecting    Cabriebs— Liab^utt—Deliv- 

EBT. 

Nor  was  the  lodgment  ot  the  waybills  with 
the  agent,  even  though  he  be  considered  the 
agent  of  the  connecting  carrier,  conclusive  of 
deUvery,  so  long  as  the  physical  movement  to 
the  track  where  the  cars  were  inspected  re- 
mained to  be  made  by  the  first  carrier. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  »  747-765;   Dec.  Dig.  {  174.*) 

Appeal  from  Chancery  Court,  Shelby  Coun- 
ty; Francis  Fentress,  Chancellor. 

Action  by  the  Famswortb-Evans  Company 
against  the  Chicago,  Memphis  &  Gulf  Rail- 
road Company  and  the  Illinois  Central  Rail- 
road Company.  Judgment  for  the  plaintiff, 
and  the  Illinois  Central  Railroad  Company 
appeals.  Affirmed  as  to  the  Chicago,  Mem- 
phis &  Gulf  Railroad  Company,  and  reversed 
as  to  the  Illinois  Central  Railroad  Company. 

Percy  &  Hughes  and  J.  E.  McCadden,  all  of 
Memphis,  for  plalntllf.  Carutbers  Ewing,  of 
Memphis,  for  defendant  Chicago,  M.  &  G.  R. 
Co.  Fitzhugh  &  Biggs  and  Thos.  A.  Evans,  all 
of  Memphis,  for  defendant  Illinois  Cent  R  Co. 

WILLIAMS,  J.  [1]  On  November  13, 
1909,  complainant  Farnswortta-Evans  Com- 
pany, made  a  through  shipment  of  60  bales 
of  cotton  from  Rldgely,  Lake  county,  a  sta- 
tion on  the  line  of  the  defendant  Chicago, 
Memphis  &  Gulf  Railroad  Coitapany  (here- 
after called,  for  convenience,  the  first  car- 
rier), to  Covington,  Tipton  oonnty,  a  station 
of  the  other  defendant,  Illinois  Central  Rail- 
road Company  (hereafter  called  the  connect- 
ing carrier).  This  shipment  was  in  two  cars, 
and  two  separate  bUls  of  lading  were  issued 
therefor.  These  two  cars  of  cotton  arrived 
at  Dyersburg,  the  terminus  of  the  first  car- 
rier, November  13,  1909,  about  4:40  p.  m. 
They  were  placed  by  the  first  carrier  on 
what  is  known  as  Calcutt's  new  spur  track, 
which  was  distant  approximately  two  miles 
from  the  depot  at  Dyersburg,  and  was  con- 
structed as  an  industrial  track  to  serve  a 
sawmill;  this  spur  being  beyond  the  then 
existing  yard  limit  At  about  8 :40  the  night 
of  the  same  day  the  sawmill  burned;  the 
fire  communicating  to  the  two  cars,  destroy- 
ing their  contents. 

This  suit  was  brought  by  the  consignor 
against  both  carriers  to  bold  them  liable  for 
the  loss  thus  occurring.  Both  of  the  carriers 
answered,  denying  liability,  and  it  should  be 
noted  that  there  is  no  cross-pleading  between 
the  two  defendant  carriers  containing  allega- 
tions in  regard  to  liability  of  the  one  to  the 
ether,  or  as  to  the  primary  liability. 

It  appears  from  the  proof  that  the  Calcutt 
new  spur  was  not  in  regular  use  as  a  transfer 
spur,  but  that  on  occasion  of  a  crowded  con- 
dition of  the  yard  proper,  use  was  made  of 
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that  track  for  Interchange,  under  special  ar- 
rangement to  that  end.  The  conductor  of 
the  first  carrier,  promptly  after  the  arrival 
of  bis  train  at  Dyersburg  and  the  leaving 
of  these  two  cars  on  the  spnr  referred  to, 
turned  In  a  report  In  writing,  known  as  a 
"wheel  report,"  and  made  delivery  of  the 
waybills  for  the  two  cars  of  cotton.  A  com- 
mon agent  served  both  carriers  at  Dyersburg, 
and  both  the  report  and  the  waybills  were 
lodged  with  him  shortly  after  4:40  p.  m.  A 
clerk  made  up  a  report  showing  Interchange 
of  the  cars,  which  is  filed  in  proof,  and  shows 
that  between  7  a.  m.  and  7  p.  m.,  on  Novem- 
ber 13th,  the  connecting  carrier  had  received 
from  the  first  carrier  the  two  cars  In  ques- 
tion. A  per  diem  sheet  is  also  filed,  showing 
only  one  day's  charge  for  one  day's  use  by 
the  first  carrier  of  the  two  cars,  to  wit,  on 
November  13th. 

Q^estimony  introduced  by  each  of  the  car- 
riers tended  to  show,  in  general  terms,  pos- 
session of  these  cars  on  the  part  of  the  other 
rather  than  of  itself,  at  the  time  of  the  flre. 

One  of  the  determining  factors  of  the  case 
la  a  recitation  in  the  bills  of  lading  to  the 
following  effect: 

"For  all  actionable  loss  or  damage  occur- 
ring in  the  transit  of  the  property,  the  legal 
remedy  shall  be  against  the  particular  carri- 
er only  in  whose  custody  the  same  may  actu- 
ally be  at  the  time  of  the  happening  thereof." 

A  considerable  iKjrtion  of  the  brief  in  be- 
half of  the  connecting  carrier  is  given  to  a 
discussion  of  its  contention  that  any  delivery 
indicated  to  liave  been  made  to  it  was  but  a 
constructive  delivery,  and  that  there  could 
not  have  been  a  constructive  delivery  of  the 
cars  in  question,  because  they  were  not  in 
condition  fit  for  acceptance  by  it,  In  that  the 
cars  were  not  cleated  and  did  not  have  their 
end  windows  closed  when  they  were  placed 
upon  the  spur  track — ^both  being  requisite 
In  order  to  acceptance  by  the  connecting  car- 
rier. The  connecting  carrier's  insistence  la 
that  nothing  short  of  an  actual  acceptance  of 
the  cars  would,  in  view  of  these  defects 
shown  to  have  existed,  bind  it  to  liability  for 
the  loss;  and  reliance  is  placed  upon  the 
rule  to  that  eftect  announced  In  1  Hutchin- 
son on  Carriers,  i  151,  Railroad  v.  Barnett, 
69  Ark.  150,  61  S.  W.  919,  Hewett  v.  Rail- 
road, 63  Iowa,  611,  19  N.  W.  790,  and  Buston 
V.  Railroad  (C.  C.)  116  Fed.  235. 

In  view  of  the  clause  In  the  bill  of  lading 
above  quoted,  we  are  of  opinion  that  the 
true  test  of  responsibility  is  actual  posses- 
sion, and  that  the  liability  must  fall  on  that 
carrier  In  whose  actual  possession  the  cars 
were  when  they  were  burned. 

The  authorities  are  not  dear  In  distin- 
guishing, In  certain  phases,  constructive  de- 
livery from  actual  delivery  from  a  first  to  a 
connecting  carrier.  The  Supreme  Judicial 
Court  of  Massachusetts  had  before  it  a  case 
involving  such  a  delivery.  It  there  appeared 
that  a  railroad  company  had  a  pier  at  the 
end  of  its  line;    that  a  steamship  company, 


which  formed  a  connection  with  it  at  that 
point,  used  and  occupied  a  portion  of  the 
pier  for  the  purpose  of  receiving  freight 
there  deposited  by  the  railroad  company  for 
further  transportation  by  the  steamship  com- 
pany; that  unloading  freight  m  such  man- 
ner was  regarded  by  both  companies  as  a 
delivery  to  the  steamship  company.  A  quan- 
tity of  flour  thus  placed  was  destroyed  by 
fire.  Suit  was  brought  against  the  railroad 
company  for  its  value.  In  deciding  the  ques- 
tion, which  turned  on  delivery.  Chief  Justice 
Holmes  said:  "If  it  was  understood  In  ad- 
vance that,  as  soon  as  the  goods  were  left 
on  the  wharf  by  the  railroad  company,  the 
steamship  company  was  free  to  take  them  at 
pleasure,  and  that  it  was  expected  to  take 
notice  of  their  presence  and  to  assume  re- 
sponsibility for  them  without  more  notifica- 
tion, the  deposit  of  the  flour  on  the  wharf 
was  an  actual  delivery,  without  more." 
Washburn-Crosby  Co.  T.  Railroad,  180  Haas. 
252,  62  N.  E.  590. 

The  above  ruling  was  based  upon  the  au- 
thority of  earlier  decisions  by  the  Connecti- 
cut court  in  Merrlam  v.  Railroad,  20  Conn. 
354,  52  Am.  Dec.  344,  and  Converse  T.  Trans- 
portation Company,  33  Conn.  166. 

The  Supreme  Court  of  the  United  States 
had  before  It  a  case  of  claimed  delivery  by  a 
first  to  a  connecting  carrier,  under  a  bill  of 
lading  containing  substantially  the  same 
clause  as  those  In  this  case  quoted  above,  in 
Texas  4  Pacific  Railroad  Company  v.  Clay- 
ton, 173  U.  S.  348,  19  Sup.  Ct  421,  43  L.  Ed. 
725.  Mr.  Justice  Harlan,  in  delivering  the 
opinion  of  the  court,  said: 

"In  the  case  at  bar,  the  facts  plainly  Indi- 
cate that,  although  the  goods  had  been  plac- 
ed by  the  first  carrier  upon  the  wharf,  and 
although  that  was  the  place  at  which  the 
steamship  company  was  to  receive  or  usually 
received  goods  from  the  railway  company 
for  further  transportation,  they  were  not  in 
the  actual  possession  or  under  the  actual 
control  of  the  connecting  carrier  at  the  time 
of  the  flre.  The  connecting  carrier  had  not 
given  a  mate's  receipt  for  the  cotton  or  as- 
sumed control  of  it  True,  it  had  received 
notice  that  the  goods  were  on  the  wharf  and 
could  be  taken  into  possession;  but  such  no- 
tice did  not  put  the  cotton  into  the  actual 
custody  of  the  connecting  carrier.  The  op- 
portunity given  it  to  take  possession,  or  its 
mere  readiness  to  take  possession,  was  not, 
under  the  contract,  equivalent  to  placing  the 
cotton  in  the  actual  custody  of  the  steam- 
ship line.  The  undertaldng  of.  the  railway 
company  was  to  transport  safely  and  deliver 
to  the  next  connecting  carrier.  But  its  fur- 
ther express  agreement  was,  In  substance, 
that  tf  any  carrier  incurred  liability  to  the 
shipper  In  respect  of  the  goods,  that  carrier 
alone  was  to  be  liable  who,  at  the  time  the 
cotton  was  damaged  or  lost,  had  it  in  actual 
custody.  In  other  words,  the  delivery  to  the 
connecting  carrier,  which  would,  as  between 
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the  first  carrier  and  tbe  shipper,  terminate 
the  UablUty  of  snch  carrier,  must  hare  been 
a  delivery  that  pat  the  cotton  Into  the  ac- 
tual, not  constructive,  custody  of  tbe  connect- 
ing carrier.  To  hold  otherwise  is  to  eliminate 
from  the  contract  the  clause  relating  to  ac- 
tual custody.  Tbe  entire  argument  of  the 
learned  counsel  for  the  railway  company 
In  effect  assumes  that  the  contract  means  no 
more  than  it  would  mean  if  that  clause  were 
omitted.  But  the  court  cannot  hold  that 
clause  Is  meaningless,  or  that  It  was  insert- 
ed in  the  contract  in  Ignorance  of  the  mean- 
ing of  the  words  'actual  custody.'  Nor  can 
it  be  supposed  that  the  parties  understood 
the  contract  to  mean  that  the  connecting  car- 
rier was  to  be  deemed  to  have  actual  custody 
from  the  moment  it  could  have  taken  actual 
custody  if  it  had  seen  proper  to  do  so.  So 
far  as  the  shipper  was  concerned,  the  actual 
custody  of  tbe  first  carrier  could  not  cease 
until  It  was  in  tact  displaced  by  tbe  actual 
custody  of  the  connecting  carrier.  It  may 
be  that  the  railway  company  has  good 
grounds  for  saying  that,  as  between  it  and 
tbe  connecting  carrier,  the  latter  was  bound 
to  take  actual  custody  whenever  the  railway 
company  was  ready  to  surrender  possession, 
and  thereby  relieve  the  latter  from  possible 
liability  to  the  shipper  in  the  event  of  the 
loss  of  tbe  cotton  while  in  its  custody.  That 
is  a  matter  between  the  two  carriers,  touch- 
ing which  we  express  no  opinion.  But  we 
adjudge  that  the  shipper  cannot  be  compelled, 
when  seeking  damages  for  tbe  value  of  his 
cotton  destroyed  by  fire  in  the  course  of  its 
transportation,  to  look  to  any  carrier  except 
the  one  who  had  actual  custody  of  it  at  tbe 
time  of  the  fire.  One  of  tbe  conditions  im- 
posed upon  him  by  the  contract  was  that,  if 
any  carrier  became  liable  to  bim,  be  should 
have  no  remedy  except  against  the  one  hav- 
ing such  actual  custody.  That  remedy  should 
not  be  taken  from  him  by  a  construction  of 
the  contract  inconsistent  with  the  ordinary 
meaning  of  the  words  used." 

The  learned  Justice  then  proceeded  to  dis- 
cuss the  two  Connecticut  cases  above  refer- 
red to,  observing  that  in  neither  of  them  was 
there  any  clause  in  the  contract  of  carriage 
to  the  effect  that  the  shipper,  in  enforcing  his 
claim  for  liability,  should  look  alone  to  the 
carrier  which  had  the  actual  custody  of  the 
goods  at  the  time  they  were  destroyed.  It 
thus  appears  that  In  the  opinion  of  that 
court  the  deliveries  in  the  Connecticut  cases 
were  by  it  deemed  to  have  been  constructive 
deliveries. 

[2]  Applying  tbe  rule  of  tbe  Clayton  Case, 
we  have  only  to  inquire  with  which  of  the 
two  carriers  was  the  actual  possession  of  the 


two  cars  of  cotton  when  they  were  destroy- 
ed. The  proof  is  not  satisfactory  as  to  the 
movement  of  the  cars  from  the  Calcutt  new 
spur  to  the  yard  proper,  nor  as  to  what  duty, 
if  any,  was  incumbent  on  the  first  carrier 
after  depositing  the  cars  on  the  spur  beyond 
the  yard  limits  in  order  to  a  delivery.  It  is 
established,  however,  as  an  uncontradicted 
fact,  by  the  car  inspector  of  the  connecting 
carrier,  that  the  inspection,  as  to  sufllclency 
of  equipment  and  of  loading,  customarily 
took  place  within  tbe  yard  limits  on  a  go- 
away  track  where  they  would  be  accepted,  or 
rejected  and  turned  back  to  the  first  carrier ; 
that  tbe  engine  of  tbe  connecting  carrier 
moved  cars  from  other  tracks  to  the  go-away 
track,  but  that  in  so  doing  the  engine  per- 
formed under  contract  the  service  for  the 
first  carrier  which  paid  for  the  service.  We 
conceive,  therefore,  that  it  is  shown  that  a 
further  act  remained  to  be  performed  by  the 
first  carrier  in  order  to  an  actual  delivery  to 
the  connecting  carrier — tbe  switching  of  tbe 
two  cars  from  the  Calcutt  spur  to  tbe  go- 
away  track  within  the  yard.  The  fact  that 
the  engine  of  the  connecting  carrier  was  thus 
used  did  not  render  its  use  an  acceptance  of 
the  cars  by  the  connecting  carrier  as  on  ac- 
tual delivery.  Huntting  Elevator  Co.  v.  Boa- 
worth,  179  U.  S.  416,  21  Sup.  Ct  183,  46  L. 
Ed.  256. 

[3]  Neither  should  the  lodgment  of  tbe 
waybills,  even  if  deemed  to  have  been  with 
tbe  agent  of  tbe  connecting  carrier,  be  treat- 
ed as  conclusive  of  delivery,  so  long  as  this 
physical  movement  remained  to  be  made  by 
or  for  the  first  carrier.  Missouri  P.  R.  Co.  v. 
McFadden,  154  U.  S.  155.  14  Sup.  Ct  990, 
38  L.  Ed.  944;  Bosworth  v.  Railroad  Co.,  87 
Fed.  83,  30  C.  C.  A.  651;  Railroad  v.  Blckley, 
119  Tenn.  528,  107  S.  W.  680,  14  I*  B.  A. 
(N.  S.)  859, 123  Am.  St  Rep.  754, 14  Ann.  Cas. 
910.  To  reUeve  tbe  first  carrier  from  llabiU- 
ty,  and  charge  the  connecting  carrier,  a  com- 
plete delivery  by  the  first  carrier  was  requi- 
site ;  and  if  anything  remained  to  be  done  by 
the  first  carrier  actual  delivery  was  not  con- 
summated. Tbe  strict  responsibility  of  a 
common  carrier  arises,  generally,  concurrent- 
ly with  the  duty  of  immediate  transportation 
by  it  when  delivery  is  thus  consummate. 
Mt  Vernon  Co.  v.  Railroad,  92  Ala.  296,  8 
South.  687;  ^tna  Insurance  Co.  v.  Wheeler, 
49  N.  Y.  616;  6  Am.  &  Bug  Enc.  L.  648 ;  6 
Cyc.  486;  Insurance  Co.  v.  Railroad,  8  Baxt 
268;  Pencil  Co.  v.  Railroad,  124  Tenn.  57, 
134  S.  W.  613,  32  liw  R.  A.  (N.  S.)  323. 

In  decreeing  the  connecting  carrier  liable, 
as  having  had  possession  of  the  cotton  when 
lost,  the  chancellor  erred.  Reversed,  with 
decree  here  in  accord  with  this  ruling. 
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SlflTB  ▼.  DIXIB  PARE  &  AMUSEMENT 
CO. 

(Sapreme  Court  of  TenneBsee.    Jnne  13, 1913.) 

1.  RmjcAfflc    (J    29«)— JoiHT   Tobt-Fbasobs— 

STATirrEB. 

Shannon's  Code,  g  S570,  providing  that  all 
releases,  whether  of  a  debt  of  record,  or  a 
contract  under  seal,  or  otherwise,  shall  have 
effect  according  to  the  intention  of  the  par- 
ties, is  confined  to  actions  ex  contractu  only, 
and  does  not  change  the  common-law  rule  gov- 
erning the  release  of  one  joint  tort-feasor. 

[Ed.  Note.— For  other  cases,  see  Release, 
Cent  Dig.  M  64-70;    Dec.  Dig.  S  29.*] 

2.  Release  (|  29*)— Joint  Tobt-Feasobs— 
"Covenant  Not  to  Sue"  Oki  Joint 
Wbonodoeb— Effect. 

An  instrument  executed  by  a  person  sus- 
taining a  personal  injury  inflicted  by  joint 
wrongdoers,  whereby  he  agrees  to  dismiss  the 
suit  against  one  of  them,  and  not  to  reinstitute 
it,  and  whereby  he  agrees  to  hold  him  harmless 
from  all  liability  by  reason  of  the  accident,  is 
a  "covenant  not  to  sue,"  and  is  not  a  satisfac- 
tion of  the  liability  of  the  other  wrongdoer,  and 
judgment  may  be  recovered  against  him. 

[Ed.  Note.— For  other  cases,  see  Release, 
Cent.  Dig.  H  64-70;  Dec  Dig.  (  29.*] 

Certiorari  to  Court  of  Civil  Appeals. 

Action  by  Leonard  Smith  against  the  Dixie 
Park  ft  Amusement  Company  and  another. 
There  was  a  Judgment  of  the  Court  of  Ap- 
peals, reversing  a  Judgment  for  the  named 
defendant,  and  it  brings  certiorari.    Denied. 

T.  F.  Kelly,  of  Memphis,  for  complainant. 
George  E.  Nenhardt  and  Charles  W.  Ander- 
son, both  of  Memphis,  for  defendant 

WILLIAMS,  X  This  suit  was  brought 
originally  against  the  Dixie  Park  &  Amuse- 
ment Company,  and  later  on  the  Memphis 
Consolidated  Gas  ft  Electric  Company  was 
brought  before  the  court  as  a  defendant 
Both  defendants  were  declared  against  as 
liable  for  personal  Injuries  suffered  by  plain- 
tiff. Smith,  it  being  alleged  that  the  flrst- 
named  defendant  operated  an  amusement 
park  in  Memphis,  electric  current  for  lights, 
macliinery,  etc.,  for  which  was  supplied  by 
the  other  defendant;  that  the  defendants 
had  placed  two  electric  wires  on  top  of  a 
fence,  five  feet  high,  inclosing  the  park, 
which  wires  were  naked  and  charged  with  a 
dangerous  current  of  electricity,  so  supplied ; 
that,  while  walking  along  a  street  on  the 
line  of  which  the  fence  and  wires  were 
strung,  plaintiff  bad  occasion  to  stop  to  wait 
for  a  friend,  and  unconsciously  laid  his  hand 
on  the  top  of  the  fence  and  received  a  shock 
from  the  current  Damages  were  laid  at 
$10,000,  as  against  the  defendants  as  Joint 
tort-feasors. 

Before  the  cause  was  reached  for  trial, 
the  Gas  ft  Electric  Company  entered  into 
contract  with  plaintiff  quoted  below,  and  the 
cause  thereafter  proceeded  against  the  orig- 
inal defendant  alone,  which  pleaded  the  con- 
tract as  an  accord  and  satisfaction.  The 
plaintiff  filed  a  replication,  denying  that  he 


bad  received  full  satlstectlon,  or  bad  dis- 
charged the  damages.  On  the  coming  in  of 
plaintiff's  testimony,  the  pleading  defendant 
made  a  motion  (which  was  granted)  for  per- 
emptory instructions  to  the  Jury  to  return 
a  verdict  of  nonllabUity,  baaed  upon  the  ef- 
fectiveness of  the  contract  as  an  accord  and 
satisfaction. 

After  reciting  by  way  of  preamble.  In  sob- 
stance,  the  bringing  of  the  suit  as  above  oat- 
lined,' plaintiff's  doubt,  on  advice  of  counsel, 
of  his  right  to  a  recovery  against  the  Gas 
ft  Electric  Company,  but  of  confidence  In  bis 
right  to  a  recovery  against  the  Park  ft 
Amusement  Company  of  "a  verdict  far  in 
excess  of  the  amount  hereinafter  set  out," 
and  plalnticrs  "desire  to  settle  and  adjust 
any  claim  plaintifl  might  have  against  the 
Gas  ft  EUectric  Company  by  reason  of  said 
injuries,"  the  contract  provided : 

"Therefore,  for  and  In  consideration  of  the 
sum  of  four  hundred  dollars  iMiid  to  me  by 
the  said  Memphis  Consolidated  Gas  &  Elec- 
tric Company,  the  receipt  of  which  is  hereby 
acknowledged,  I  expressly  agree  and  cove- 
nant with  the  said  Gas  ft  Electric  Company 
to  dismiss  and  not  further  prosecute  my  suit 
now  pending  against  it  in  the  circuit  court 
of  Shelby  county,  and  I  further  agree,  for 
myself,  my  helra,  and  personal  representa- 
tives, not  to  rdnstitute  said  suit  or  pros- 
ecute any  other  suit  against  said  Gas  ft  EUec- 
tric  Company,  by  reason  of  the  injuries 
above  referred  to,  that  have  already  or  may 
hereafter  develop  by  reason  of  said  accident, 
and  I  agree  to  hold  harmless  said  Gas  & 
Electric  Company  for  any  and  all  claims  or 
liabilities  against  it  by  reason  of  said  acci- 
dent 

"Tills  agreement,  however,  is  not  entered 
into  or  intended  by  me  as  a  release  of  any 
claim  or  actions  that  I  might  have  against 
the  said  Dixie  Park  ft  Amusement  Company, 
by  reason  of  the  matters  above  set  forth ; 
nor  is  it  an  agreement  to  dismiss  my  salt 
now  pending  against  said  Dixie  Park  & 
Amusement  Company,  and  it  is  expressly 
agreed  and  nnderstooil  that  this  agreement 
is  not  in  any  wise  to  inure  to  the  benefit  of 
the  Dixie  Park  ft  Amusement  Company. 

"It  is  clearly  understood  that  this  instru- 
ment is  merely  a  covenant  not  to  sue  said 
Gas  &  Electric  Company,  and  not  a  release 
of  first  party's  damages  against  the  real  per- 
son liable,  the  Dixie  Park  ft  Amusement 
Company." 

Judgment  was  entered  in  favor  of  the 
Park  ft  Amusement  Company  in  the  circuit 
court,  appeal  was  prayed  to  the  Court  of 
Civil  Appeals,  which  court  reversed  said 
Judgment,  and  the  cause  was  brought  Intb 
this  court  by  petition  for  certiorari  to  re- 
view the  ruling  of  the  last-named  court 

The  single  error  assigned  is  the  refusal  of 
that  court  to  sustain  the  plea  of  accord  and 
satisfaction,  alleged  to  have  been  proven  by 
the  contract  quoted;    but  under  this  error 
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BCTeral  phases  of  the  law  respecting  the  re- 
lease of  a  Joint  tort-feasor  have  been  de- 
bated. 

[1]  The  first  contention  of  plaintUC,  Smith, 
is  that  section  5570  of  Shannon's  Cktde,  prop- 
erly conatrued  In  relation  to  and  in  connec- 
tion with  the  contract,  works  a  change  of  the 
rule  of  the  common  law  that  the  release  of 
one  joint  tort-feasor  releases  another  tort- 
feasor. This  section  reads:  "Sec  5670.  All 
receipts,  releases,  and  discharges  in  writing, 
whether  of  a  debt  of  record  or  a  contract 
nnder  seal,  or  otherwise,  shall  have  effect 
according  to  the  Intention  of  the  parties 
thereto." 

It  is  argued  that  torts  as  well  as  contracts 
fall  within  the  purview  of  this  section,  and 
that,  since  the  contract  above  affirmatively 
shows  an  intention  not  to  release  the  Park  & 
Amusement  Company,  it  should  be  given  the 
intended  effect— this.  If  the  instrument  be 
construed  to  be  a  release  proper. 

This  section  of  the  C!ode  has  never  been 
construed  by  this  court  to  have  reference  to 
actions  ex  delicto;  on  the  contrary,  it  has 
been  confined  as  having  relation  to  actions 
«x  contractu  only. 

In  Snyder  v.  Witt,  90  Tenn.  622,  42  S.  W. 
442,  the  case  of  Brown  v.  Kencheloe,  3  Cold. 
192,  is  cited  as  holding  that  in  such  a  case 
a  discharge  of  all  tort-feasors  results,  wheth- 
er the  parties  Intended  it  so  or  not;  and 
the  court  proceeded  to  say:  "The  like  rule, 
however,  does  not  apply  to  contracts,  where 
it  Is  intended  that  the  release  of  one  Jointly 
bound  shall  not  operate  to  release  another 
co-obligor.    Shannon's  Code,  |  6670." 

[2]  The  next  insistence  of  plaintiff  Is  that. 
In  view  of  the  fact  that  the  instrument  un- 
der consideration  does  not  purport  to  satis- 
fy his  full  injury,  but  the  contrary,  and  stip- 
ulates a  reservation  of  the  right  to  sue  the 
Park  &  Amusement  Company,  it  cannot  be 
effective  to  release  that  company. 

Reservations  of  this  character  are  not  in- 
frequently inserted  in  releases,  and  consid- 
eration of  their  effect  has  given  rlHe  to  dif- 
ferent rulings  on  the  part  of  the  courts  of 
this  country;  the  conflict  being  sharp  and 
far  from  even  an  approach  to  settlement 

A  number  of  courts  hold  that  a  release 
which  shows  that  it  is  not  intended  to  evi- 
dence a  settlement  of  the  plaintiff's  entire 
demand  based  on  a  tort,  but  reserves  the 
right  to  pursue  one  or  more  of  the  Joint 
wrongdoers  for  the  balance,  is  not  to  be 
treated  as  a  release  of  all,  but  as  a  covenant 
not  to  sue,  with  result  of  nonrelease  of  such 
other  or  others.  Bless  v.  Ply  male,  3  W.  Va. 
.393,  100  Am.  Dec.  752;  Ellis  v.  Esson,  50 
Wis.  138,  6  N.  W.  518,  36  Am.  Rep.  830; 
Gilbert  v.  Finch,  173  N.  Y.  455,  86  N.  E. 
133,  61  L.  R.  A.  807,  93  Am.  St.  Rep.  623; 
Louisville,  etc.,  Co.  v.  Barnes,  117  Ky.  860, 
79  .S.  W.  281,  64  L.  R.  A.  574,  111  Am.  St 
Rep.  281 :  Carey  v.  Bilby,  129  Fed.  203,  63 
C.  a  A.  361;  Cfaicago,  eta,  B.  Co.  t.  Averlll, 


224  111.  516,  79  N.  B.  664,  and  earlier  cases 
therein  cited. 

The  reasons  advanced  in  support  of  these 
decisions  are  that  the  rule  gives  effect  to  the 
Intention  of  the  parties  executing  the  in- 
strument, without  violating  any  rule  of  mor- 
als or  public  policy,  and  that  it  tends  to  en- 
courage compromises,  which  the  law  favors. 

The  pases  holding  to  the  contrary  are  nu- 
merous, and  are  believed  to  give  the  weight 
of  authority  to  the  maintenance  of  the  rule 
that  such  a  release  will  not,  nothing  else  ap- 
pearing, be  deemed  a  mere  covenant  not  to 
sue.  Bills  V.  Bltzer,  2  Ohio,  89,  15  Am.  Dec 
634;  Selther  v.  Philadelphia  Traction  Co., 
125  Pa.  397,  17  Atl.  338,  4  L.  R.  A  54,  11 
Am.  St  Rep.  006 ;  CVShea  v.  N.  T.  C,  etc.,  R. 
Co.,  106  Fed.  559,  44  a  C.  A  601 ;  Abb  v.  Nor. 
Pac  R.  Co.,  28  Wash.  428,  68  Pac  954,  58 
L.  R.  A.  295,  92  Am.  St  Rep.  868;  Mc- 
Bride  v.  Scott  132  Mich.  176,  93  N.  W.  243, 
61  L.  B.  A.  445,  102  Am.  St  Rep.  416,  1  Ann. 
Cas.  61;  Ducey  v.  Patterson,  37  Colo.  216, 
86  Pac  109,  9  L.  B.  A.  (N.  S.)  1066,  119  Am. 
St  Rep.  284,  11  Ann.  Cas.  393;  and,  on 
this  point,  Musolf  V.  Dulnth  Elec  Co.,  108 
Minn.  360,  122  N.  W.  499,  24  L.  R.  A.  (N. 
S.)  451. 

While  we  have  no  reported  case  that  rules 
the  exact  point  it  would  seem  that  the  de- 
cision in  Brown  v.  Keocheloe,  supra,  tends 
to  align  this  court  with  the  last  line  of 
authorities.  Several  of  them  cite  that  case, 
and  quote  its  reasoning  in  support  of  their 
own  respective  holdings  on  the  subject 
Thus,  in  McBride  v.  Scott  supra,  it  was 
said:  "We  are  of  the  opinion  that  the  better 
rule  is  that  contended  for  by  defendants  In 
this  case,  that  to  admit  of  a  settlement  with 
one  tort-feasor  under  such  circumstances  as 
are  here  presented,  and  to  hold  that  a  reser- 
vation such  as  is  here  attempted  saves  the 
right  as  to  other  tort-feasors,  would  open  the 
door  for  the  plaintiff  in  any  case  to  acquire  by 
successive  settlements  more  than  Just  com- 
pensation ;  or,  as  is  said  in  Brown  v.  Ken- 
cheloe, 3  Cold.  192:  'The  plaintiff  in  many  in- 
stances would  operate  upon  the  fears  of  the 
defendants,  and  get  from  each  full  damages 
for  the  trespass  committed.'  " 

Another  reason  occurs  to  us  as  not  lacking 
substance:  The  authorities  which  declare 
such  a  release  to  be  a  covenant  not  to  sue 
also  hold  that  the  amount  received  from  the 
wrongdoer  dealt  with  is  to  be  credited  pro 
tanto  in  favor  of  the  other  in  event  of  re- 
covery. Now,  It  is  easily  conceivable  that 
in  instances  this  right  of  credit  would  be 
forfeited  by  the  defendant  yet  held  to  re- 
spond, rather  than  claimed  by  him  by  way 
of  plea  and  proof,  since  be  would  prefer  to 
lose  any  advantage  that  might  be  Incident  to 
the  credit  rather  than  to  disclose  to  the  trial 
Jury  the  fact  that  another  charged  to  have 
been  his  Joint  wrongdoer  had  purchased  bis 
peace,  and,  in  so  far,  may  be  thought  to 
have  confessed  liability.  The  case  at  bar 
may  be  said  to  present  this  phase  in  a  prac- 
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tical  way— a  claimed  liability  of  $10,000,  and 
a  potential  credit  sum,  under  the  mle  re- 
ferred to,  of  $400.  If  counsel  of  the  pursued 
defendant  should  consider  it  wiser  to  forego 
pleading  the  accord  and  satisfaction  pro  tan- 
to  for  the  Indicated  reason,  the  plaintiff 
thereby  would  become  the  beneficiary  of  the 
pnrsued's  fears. 

If  the  contract  in  proof  may  be  treated  as 
a  release,  it  seems  that  under  the  principles 
of  the  common  law  it  operated  to  release  the 
Park  &  Amusement  Company.  1  Gooley  on 
Torts  (3d  Ed.)  161.  The  cause  of  action  was 
Indlyisible ;  the  tort  a  thing  integral.  There 
could  be  no  separate  estimate  of  the  Injury 
done  by  each  of  the  wrongdoers,  with  accord- 
ant recoveries. 

As  seen  above,  our  CSode  provision  did  not 
change  this  rule  of  the  common  law  touching 
releases  of  joint  tort-feasors.  It  did  change 
the  rule  in  respect  of  releases  of  joint  obli- 
gors. A  strong  inference  arises  that  the  leg- 
islative intent  was  that  the  common-law 
rule,  as  understood  and  administered  at  the 
time,  in  regard  to  releases  of  causes  of  ac- 
tion sounding  in  tort,  should  remain  un- 
changed. 

What  has  so  t&r  been  said  is  on  the  basis 
of  an  assumption  that  the  instrument  pleaded 
is  a  release.  It  is  argued  for  plaintiff,  how- 
ever, that  it  is  not' a  release,  but  that  by 
fair,  if  not  necessary.  Intendment  It  Is  a 
covenant  not  to  sue. 

Releases  of,  and  covenants  not  to  sue,  a 
wrongdoer  have  from  early  times  been  con- 
sidered distinct  A  covenant  not  to  sue  one 
of  several  joint  obligors  or  Joint  tort-feas- 
ors did  not  at  common  law  operate  to  dis- 
charge others  from  liability,  since  It  was 
said  not  to  have  the  effect,  technically,  of  ex- 
tinguishing any  part  of  the  cause  of  action. 
34  C^c.  1090;  Snow  v.  Chandler,  10  N.  H. 
92,  34  Am.  Dec.  140;  Chicago,  etc.,  R.  Co. 
V.  Averill,  supra;  Musolf  v.  Duluth  Elec 
Co.,  supra;  Matheson  v.  O'Kane,  211  Mass. 
91,  97  N.  E.  638,  39  li.  R.  A,  (N.  8.)  475,  27 
Ann.  Cas.  267,  and  notes. 

The  last  two  cases  demonstrate  that  the 


confusion  in  the  cases  relating  to  such  agree- 
ments arises  out  of  the  construction  of  the 
particular  writing  as  a  release  or  as  a  cove- 
nant not  to  sue,  rather  than  in  respect  of 
the  existence  of  the  distinction  between  them, 
at  common  law  or  in  modern  practice. 

Indicia  of  a  covenant  not  to  sue  may  be 
said  to  be:  No  Intention  on  the  part  of  the 
injured  person  to  give  a  discharge  of  the 
cause  of  action,  or  any  part  thereof,  but 
merely  to  treat  In  respect  of  not  suing  there- 
on (and  this  seems  to  be  the  prime  differen- 
tiating attribute) ;  full  compensation  for  his 
injuries  not  received,  but  only  partial  satis- 
faction; and  a  reservation  of  the  right  to 
sue  the  other  wrongdoer. 

Looking  to  the  instrument  here  involved, 
the  only  provision  that  tends  to  give  it  the 
color  of  a  release  is  the  one  stipulating 
plaintiff's  agreement  "to  bold  harmless  said 
Gas  &  Electric  Company  tor  any  and  all 
claims  or  liabilities  against  It  by  reason  of 
said  accident" 

The  Texas  courts  bad  under  review  an 
agreement  claimed  to  be  a  release,  in  Robert- 
son V.  Trammell,  98  Tex.  3m,  83  S.  W.  1098 
(denying  writ  of  error  to  37  ^ez.  Civ.  Ak>. 
53,  83  S.  W.  258),  and  held  that  where,  pend- 
ing suit  against  two  tort-feasors,  plaintiff, 
in  consideration  of  a  certain  sum,  contracted 
not  to  sue  one  of  them,  the  fact  that  plaintiff 
executed  a  bond  to  such  defendant  to  indem- 
nify It  against  all  claims  by  reason  of  the 
cause  of  action  alleged  did  not  change  the 
character  of  the  transaction  from  a  cove- 
nant not  to  sue  to  a  release  discharging  the 
other  joint  tort-feasor. 

The  fact  that  suit  had  been  brought  against 
the  two  alleged  wrongdoers  at  the  time  the 
agreement  was  entered  into  does  not  oper- 
ate to  convert  it  into  a  release.  Chamberlain 
V.  Murphy,  41  Vt  110;  Robertson  v.  Tram- 
mell, supra ;   Matheson  v.  O'Kane,  supra. 

We,  therefore,  are  of  opinion  that  the  In- 
strument relied  on,  being  a  covenant  not  to 
sue,  was  not  a  satisfaction  of  the  liability, 
if  any,  of  the  Park  Amusement  Company. 
Writ  of  certiorari  accordingly  denied. 
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CHESAPEAKB  &  O.  RT.  C!0.  t.  BOBBINS. 

(CkiuTt  of  Appeals  of  Kentucky.    June  13, 1913. 
Extension  of  Opinion,  June  20,  1013.) 

1.  Watbbs  and  Water  Coubsbs  (S  179*)— In- 
juries FBOM  FLowAaa — Bridoes— Actions 
FOR  Injuries— SuFFiciKNCT  op  Evidence. 

Evidence,  in  an  action  against  a  railroad 
company  for  damages  by  the  flooding  of  plain- 
tiff's property  by  erecting  concrete  abutments  to 
support  its  piers,  held  to  sustain  a  verdict  for 
plaintiff. 

WEi.  Note.— For  other  cases,  see  Waters  and 
ater  Courses,  Cent  Dig.  8|  244-250,  286-259, 
263,  264;    Dec.  Dig.  i  179.*] 

2.  Affeai.  and  Error  H  1002*)— Verdict— 
Conclusiveness. 

The  Court  of  Appeals  cannot  disturb  a 
verdict  on  conJBicting  evidence  on  the  ground 
that  it  was  unauthorized  by  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  Jf  8935-^937;  Dec.  Dig.  | 
1002.*] 

3.  Judgment  (|  598*)— Injuries  from  Flow- 
aoe— Damages— Permanent   Inji-ry. 

Where  a  bridgs  abutment  which  caused 
plaintiff's  land  to  be  overflowed  was  permanent 
all  damage  to  the  land  resulting  therefrom  must 
be  recovered  in  a  single  action. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  f  1113;  Dec.  Dig.  $  598.*] 

4.  Limitation  of  Actipns  (§  55*) — Accruai.. 

A  right  of  action  for  damage  to  land  by 
flooding  it  by  constructing  a  bridge  embankment 
would  accrue  cnly  when  the  property  owner 
could  discover  by  reasonable  diligence  that  the 
erection  of  the  bridge  destroyed  the  market 
value  of  her  property. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  fg  299^06;  Dec  Dig.  i 
65.*] 

Appeal  from  Circuit  Court,  Bath  County. 

Action  by  Minnie  Bobbins  against  the 
Chesapeake  &  Ohio  Railway  Company.  From 
a  Judgment  for  plaintlfl,  defendant  appeals. 
AfHrmed. 

Shelby  &  Shelby,  of  Lexington,  Lewis  Ap- 
person,  of  Mt  Sterling,  R.  L.  Nortbcutt,  of 
l^xington,  and  H.  C.  Gudgell,  of  Owingsviile, 
for  appellant  C.  W.  Goodpaster  and  Jno. 
A.  Daugherty,  both  of  Owingsviile,  for  ap- 
pellee. 


SETTLE,  J.  This  action  was  brought  by 
the  appellee  against  the  appellant  to  recover 
damages  for  the  flooding  of  two  houses  and 
lots,  owned  by  her.  In  the  village  of  Salt 
Lick,  caused,  as  alleged,  by  the  acts  of  ap- 
pellant in  erecting  concrete  abutments  and 
piers  to  support  its  bridges  over  Salt  Lick  and 
Mud  Lick  creeks,  and  embankments  approach- 
ing same,  whereby  the  waters  of  the  creeks 
were  so  obstructed  and  diverted  from  their 
natural  channel  and  flow  as  to  make  them 
back  upon  and  overflow  the  property  in  ques- 
tion to  its  great  injury.  The  trial  resulted 
In  a  verdict  awarding  appellee  ^00  dam- 
ages, and  from  the  Judgment  entered  thereon 
this  appeal  is  prosecuted.  The  village  of 
Salt  Lick  la  situated  in  the  Licking  Valley, 


Bath  county,  not  far  from  the  Licking  river, 
which  lies  a  mile  or  two  north  of  it  Ap- 
pellant's railroad  runs  through  the  valley 
and  village  crossing  both  Mud  Lick  and  Salt 
Lick  creeks  before  reaching  the  village;  both 
streams  being  tributaries  of  the  Licking  riv- 
er. Its  bridge  over  Mud  Lick  Is  three-quar- 
ters of  a  mile  from  appellee's  property,  and 
the  bridge  over  Salt  Lick  a  half  mile  there- 
from. In  addition  to  these  streams,  there 
are  two  smaller  streams  near  or  in  the  vil- 
lage, known  as  Hog  Branch  and  Dlckerson's 
Branch.  Prior  to  1906  appellant's  trains 
crossed  Mud  Lick  and  Salt  Lick  creeks  up- 
on trestles;  In  that  year,  however,  iron  or 
steel  bridges  were  substituted  for  the  tres- 
tles, and  these  bridges  had  to  be  supported 
by  concrete  abutments  and  piers,  which  were 
erected  on  either  side  of  and  in  the  streams ; 
and,  in  addition,  fills  were  constructed  at 
the  ends  of  each  of  the  bridges.  The  valley 
being  low,  the  village,  by  reason  of  Its  situa- 
tion in  the  angle  formed  by  the  two  creeks, 
is  at  times  subject,  in  part,  to  overflow  from 
the  waters  of  those  two  streams.  Such  over- 
flows, however,  were  never  known  to  reach 
appellee's  property  until  the  year  1909;  but 
in  February,  and  again  in  April  of  that  year, 
both  lots  were  so  covered  by  the  high  water 
from  the  creeks  that  it  entered  the  houses 
thereon  to  a  depth  of  18  or  20  inches,  each 
time  remaining  therein  several  day  a  It 
was  alleged  In  the  petition  that  these  inun- 
dations of  appellee's  property  resulted  from 
the  obstruction  and  diversion  of  the  waters  of 
Mud  Lick  and  Salt  Lick  creeks  by  the  abut- 
ments, piers,  and  embankments  constructed 
by  appellant  in  bridging  these  streams,  which 
as  to  Mud  Lick  creek  reduoed  the  space  or 
waterway  from  its  former  width  of  60  feet 
to  a  narrower  width  of  25  feet;  and,  as  to 
Salt  Lick,  from  its  former  width  of  200  feet 
to  the  narrower  width  of  66  feet,  thereby 
so  obstructing  and  preventing  the  flow  of 
the  waters  of  each  creek  as  to  cause  them 
to  back  ui>on  and  overflow  appellee's  prem- 
ises. The  amwer  of  appellant  simply  trav- 
ersed the  averments  of  the  petltlou.  Ap- 
pellee, by  an  amended  i)etition,  alleged  in 
substance  that,  at  the  time  of  the  construc- 
tion of  the  bridges,  abutments,  piers,  and 
embankments  by  appellant,  it  was  not  ap- 
parent to  her  or  to  any  person  of  ordinary 
prudence  residing  in  Salt  Lick  that  same 
would  obstruct  or  divert  the  waters  of  the 
creeks  and  that  this  did  not  become  appar- 
ent until  the  flood  of  1909,  nor  could  she  be- 
fore that  time,  by  the  exercise  of  the  high- 
est degree  of  care,  have  ascertained  that 
the  abutments,  piers,  and  embankments 
would  obstruct  or  divert  the  watery  of  the 
creeks  and  cause  them  to  overflow  her  prem- 
ises. It  was  also  alleged  in  the  amended 
petition  that  the  floods  of  February  and  April, 
1909,  were  caused  by  such  rainfalls  as  might 
reasonably  have  been  expected  by  appellant 
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at  the  time  of  erecting  the  abutments,  piers, 
and  embankments  In  question,  and  that  sim- 
ilar rainfalls  had  frequently  occurred  before 
the  erection  of  the  abutments,  piers,  and  em- 
bankments. Appellant  by  answer  specifically 
denied  the  allegations  of  this  amended  peti- 
tion; and,  the  affirmative  matter  of  a  sec- 
ond amended  petition  making  more  definite 
certain  allegations  contained  In  the  original 
and  first  amended  petitions,  It  controverted 
by  an  order  entered  of  record. 

Without  discussing  In  detail  the  evidence, 
It  Is  sufficient  to  say  that  that  Introduced  In 
appellee's  behalf  conduced  to  prove  that  no 
rainfall  previous  to  the  erection  by  appellant 
of  the  abutments,  piers,  and  embankments 
appurtenant  to  Its  bridges,  or  indeed  previous 
to  that  of  February,  1909,  bad  ever  caused 
the  waters  of  the  creeks  to  back  upon  and 
overflow  her  lots.  Numerous  witnesses  tes- 
tified that  the  erection  of  the  abutments, 
piers,  and  embankments  appurtenant  to  the 
bridges  on  Mud  Lick  and  Salt  Lick  creeks 
reduced  the  width  of  the  waterway  under 
each  bridge  to  such  an  extent  as  to  obstruct 
Its  flow.  Some  of  the  witnesses  say  at  the 
Mud  Lick  bridge  the  reduction  was  from  a 
width  of  60  to  25  feet  and  at  the  Salt  Lick 
bridge  from  200  to  65  feet  Other  witnesses 
do  not  make  the  reduction  so  great,  but  sub- 
stantially all  of  them  agree  that  It  was  suf- 
ficient, following  heavy  rains,  to  obstruct  or 
divert  the  flow  of  the  waters  of  the  creeks, 
and  that  It  did  so  obstruct  and  cause  them 
to  back  upon  and  overflow  appellee's  lots. 

Several  of  these  witnesses,  among  them 
McGrew,  Shrout,  Burnes,  Green,  and  North, 
testified  that  the  rains  of  February  and 
April,  1909,  were  not  heavier  than  others 
they  bad  known  to  frequently  occur  at  Salt 
Lick  in  previous  years.  According  to  the 
further  statements  of  these  witnesses,  all  of 
these  similar  previous  rains  occurred  before 
the  erection  of  appellant's  bridges  on  Mud 
Lick  and  Salt  Lick  creeks,  yet  none  of  them 
caused  the  waters  of  the  creek  to  overflow 
appellee's  lots.  Appellee's  evidence  also 
abundantly  established  the  difference  in  the 
vendible  or  market  value  of  her  property  be- 
fore and  after  its  overflow  and  that  the  de- 
preciation In  its  value  was  and  Is  greater 
in  amount  than  fixed  by  the  verdict 

On  the  other  band,  appellant's  evidence 
conduced  to  show  that  the  space  for  the  pas- 
sage of  water  was  not  less  than  50  feet  at 
Mud  Lick  creek  and  not  less  than  80  feet  at 
Salt  Lick  creek;  and  that  the  space  for  the 
passage  of  water  at  each  of  the  bridges  Is  as 
great  as  before  the  bridges  were  construct- 
ed. This  evidence  was  mainly  furnished  by 
expert  witnesses,  who  professed  to  have 
reached  their  conclusions  by  measurements 
and  calculations,  and  these  witnesses  also 
testified  that  the  inundation  of  appellee's 
lots  could  not  have  resulted  from  any  ob- 
struction of  the  waters  of  the  creeks  at  the 
bridges,  bat  was  caused  by  an  onusoal  or 


extraordinary  raln&ll,  and  the  overflowing  of 
the  waters  of  Hog  and  Dlckerson  branches. 

[1]  Appellant's  principal  contentions  are 
that  the  verdict  was  flagrantly  against  the 
evidence ;  and  that  the  trial  court  erred  in 
refusing  to  peremptorily  direct  a  verdict  for 
It,  as  requested  at  the  conclusion  of  the  evi- 
dence. It  Is  patent  from  what  we  have  said 
of  the  evidence  that  the  first  contention  can- 
not be  sustained. 

[2]  While  the  evidence  was  conflicting,  it 
was  the  province  of  the  jury  to  give  the 
greater  weight  to  that  of  appellee's  witness- 
es, and,  as  this  was  evidently  done  by  them, 
the  verdict  cannot  be  disturbed  on  the  ground 
that  It  was  unauthorized  by  or  was  flagrant- 
ly against  the  evidence. 

The  complaint  as  to  the  court's  refusal  of 
the  peremptory  instruction  rests  upon  two 
theories:  First  that  there  was  no  evidence 
to  support  the  verdict;  second,  that  the  pe- 
tition as  amended  falls  to  state  a  cause  of 
action.  The  first  theory  we  have  already  dis- 
posed of  tu  holding  that  the  verdict  is  not 
flagrantly  against  the  evidence.  It  Is,  how- 
ever, insisted  upon  the  second  theory  that  as 
the  abutments,  piers,  and  embankments,  al- 
leged to  have  cansed  the  depreciation  In  the 
vendible  value  of  appellee's  property,  are  per- 
manent structures  and  but  one  recovery  can 
be  had,  the  cause  of  action  for  the  damages. 
If  any,  sustained  by  appellee,  accrued  upon 
their  completion;  the  measure  of  recovery 
being  the  difference  between  the  vendible  or 
fair  market  value  of  the  property  Just  before 
it  was  knovra  the  structures  would  be  made 
and  such  value  Immediately  after  they  were 
completed,  and  that,  as  the  petition  as 
amended  does  not  In  precise  terms  allege  that 
the  value  of  the  property  was  at  that  par- 
ticular time  depreciated,  appellee  has  no 
canse  of  action. 

[3]  It  is  true  the  case  is  one  In  which  a 
single  recovery  must  suffice,  for  the  peti- 
tion, as  amended,  alleges  that  the  structures 
which  caused  the  depreciation  in  appellee's 
property  were  and  are  permanent,  and  tbe 
pleadings  as  a  whole  showed  it  to  be  the 
purpose  of  both  appellee  and  appellant  to 
so  treat  them. 

[4]  Xet  it  is  likewise  true,  and  so  alleged 
in  the  petition  and  amendments  and  shown 
by  appellee's  evidence,  that  the  fact  that  the 
erection  of  these  structures  depreciated  the 
vendible  value  of  her  property  conld  not  by 
reasonable  diligence  have  been  known  to  her 
until  the  property  was  Inundated  by  the  flood 
of  February,  1909;  therefore  the  right  of 
action  then  accrued. 

In  M.  H.  &  B.  R.  R.  Co.  ▼.  Thomas,  148 
Ky.  131,  146  S.  W.  33,  quoting  from  M.  H. 
&  E.  R.  R.  Co.  V.  Graham,  147  Ky.  604,  144 
S.  W.  737,  we  In  the  opinion  said:  "In  L.  ft 
N.  R.  R.  Co.  V.  Orr,  91  Ky.  109  [15  S.  W. 
8,  12  Ky.  Law  Rep.  756],  Hay  v.  City  of  Lex- 
ington, 114  Ky.  669  [71  S.  W.  867,  24  Ky. 
Law  Rep.  1495],  Richmond  t..  Gentry,  13& 
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Ky.  319  [124  S.  W.  837,  136  Am.  St  Bep. 
255],  and  many  similar  cases,  It  was  beld 
that,  the  structure  being  permanent  and 
properly  constructed,  a  recovery  once  for  all 
must  be  had.  On  the  other  hand.  In  City  of 
LonlsTille  v.  Ooleburne  [108  Ky.  420,  56  S. 
W.  681]  22  Ky.  Law  Rep.  64,  Klosterman  ▼. 
C.  &  O.  By.  Co.  [56  S.  W.  820]  22  Ky.  Law 
Rep.  192,  Flnley  v.  WlUlamsburg  [71  S.  W. 
602]  24  Ky.  Law  Rep.  1338,  and  in  a  number 
of  subsequent  cases,  It  was  held  that  recur- 
ring recoveries  might  be  had  where  the  struc- 
ture was  unlawfully  or  negligently  bullfc  and 
by  reason  of  such  unlawful  or  negligent  con- 
struction injury  was  Inflicted  from  time  to 
time.  In  L.  &  N.  R.  R.  Co.  v.  Cornelius,  111 
Ky.  762  [64  S.  W.  732,  23  Ky.  Law  Bep. 
1068],  Chllders  v.  L.  4  N.  B.  R.  Co.  [74  S. 
W.  241]  24  Ky.  Law  Rep.  2375,  Stith  ▼.  L.  & 
N.  R.  R.  Co.,  109  Ky.  168  [58  S.  W.  600,  22 
Ky.  Law  Rep.  653],  L.  ft  N.  R.  R.  Co.  v. 
Brinton,  109  Ky.  180  [68  8.  W.  604,  22  Ky. 
Law  Rep.  664],  M.  H.  &  Bl  B  B.  Co.  v. 
Thomas,  140  Ky.  143  [ISO  S.  W.  975],  and 
in  cases  therein  cited.  It  wfts  held  that  there 
was  a  negligent  construction  of  the  railroad 
If  the  company  built  a  fill  and  did  not  leave 
such  openings  as  were  reasonably  sufficient 
for  the  escape  of  the  water  that  a  person  of 
ordinary  prudence  should  anticipate  from 
the  rainfalls  that  may  be  reasonably  ex- 
pected to  occur.  In  addition  to  this,  there 
•re  cases  where  the'  trouble  caimot  be  rem- 
edied at  a  reasonable  expense ;  that  is,  where 
the  cost  of  remedying  It  would  be  so  great  as 
to  Justify  the  railroad  company  in  condemn- 
ing the  property  and  taking  It  under  the 
power  of  eminent  domain.  In  this  character 
of  cases  there  should  be  a  recovery  once  for 
aXL  In  building  a  railroad  the  company 
may  do  its  work  so  as  to  deflect  a  stream 
from  Its  course,  but  this  may  be  necessary 
in  the  construction  of  the  road.  So  it  may 
be  held  that.  If  the  trouble  may  be  remedied 
at  a  reasonable  expense,  It  may  be  regarded 
as  temporary;  but  If  the  trouble  cannot  be 
so  remedied  It  should  be  regarded  as  perma- 
nent; and  this  Is  a  question  for  the  Jury. 
L.  &  N.  R.  R.  Co.  V.  Whltsell,  125  Ky.  433 
[101  S.  W.  334,  31  Ky.  Law  Rep.  76] ;  I.  C. 

B.  R.  Co.  V.  Haynes,  122  S.  W.  211;  L.  H.  ft 
St.  U  By.  Co.  V.  Boberts,  144  Ky.  820  [139  S. 
W.  1073].  •  •  »  There  are  also  cases  In 
which  the  parties  have  both  treated  the 
structure  as  permanent;  and,  where  they 
did  this,  the  court  also  so  treated  it.  C.  ft 
O.  B.  B.  Co.  ▼.  Stein,  142  Ky.  520  [134  S.  W. 
1169] ;  M.  H.  &  B.  B.  B  Co.  ▼.  Wiar,  144 
Ky.  206  [138  8.  W.  266]."  Central  Consum- 
ers' Co.  V.  Plnkert,  122  Ky.  720,  92  S.  W. 
957,  29  Ky.  Law  Bep.  273,  13  Ann.  Gas.  106. 

The  Instant  case  belongs  to  the  first  and 
last  class  of  cases  above  referred  to.    In  I. 

C.  B  B.  Co.  v.  Haynes,  122  S.  W.  210  (not 
appearing  in  Ky.  Bep.  or  Law  Rep.),  we  held 
that  the  rule  that,  where  an  injury  to  real 
eatate  results  from   the  construction  of  a 


permanent  structure,  the  cause  of  action 
accrues  on  the  completion  of  the  structure, 
was  not  applicable  In  a  case  presenting  such 
facts  as  are  here  involved.  In  that  case  the 
structure  resulting  In  the  injury  complained 
of  was  completed  more  than  five  years  be- 
fore the  Institution  of  the  action,  but  we  held 
that  the  statute  of  limitations  of  five  years 
did  not  apply,  saying  in  the  opinion:  "The 
assistant  civil  engineer  of  the  railroad  tes- 
tified that,  while  the  railroad  was  double 
tracked  in  1900,  It  was  several  years  there- 
after before  the  creek  overflowed  the  em- 
bankment and  made  a  new  channel  through 
the  borrow  pits.  That  be)ng  the  case.  It  is 
manifest  that  the  facts  of  this  case  do  not 
bring  it  within  the  rule  laid  down  in  that 
line  of  opinions  holding  that,  where  an  in- 
jury to  real  estate  results  from  the  construc- 
tion of  a  permanent  structure,  the  cause  of 
action  accrues  upon  the  completion  of  the 
structure.  L.  ft  N.  B  B  Co.  v.  Orr,  91  Ky. 
109  [15  S.  W.  8,  12  Ky.  Law  Rep.  756] ;  Hay 
V.  City  of  Lexington,  114  Ky.  665  [71  S.  W. 
867,  24  Ky.  Law  Rep.  1495] ;  Johnson  v.  O.  & 
N.  B  Co.  [36  S.  W.  8]  18  Ky.  Law  Rep.  276 ; 
OUver  V.  L  C.  B  B  Co.  [74  S.  W.  1078]  25 
Ky.  Law  Rep.  235.  In  these  cases  the  in- 
Jury  was  apparent  to  a  reasonably  prudent 
man  at  the  time  of  the  completion  of  the 
structure.  In  the  case  at  bar  the  double 
tracking  of  the  railroad  and  the  digging  of 
the  borrow  pits  did  not  cause  immediate  in- 
Jury  to  appellee's  land.  His  land  was  not 
damaged  until  a  few  years  thereafter,  when 
the  creek  overfiowed  the  embankment  and 
carried  the  new  channel  through  the  borrow 
plt&  A  party  is  not  required  to  sue  for  dam- 
ages to  his  land  until  it  is  reasonably  ap- 
parent that  he  has  suffered  damages.  It 
appellee's  cause  of  action  had  accrued  in  the 
year  1900,  then  he  might  have  lost  his  right 
of  action  long  before  he,  as  a  matter  of  fact, 
suffered  any  damages.  The  only  material 
damage.  If  any,  to  bis  land,  took  place  in 
1906  and  1907.  The  action  was  brought  in 
1908.  It  is  manifest  therefore  that  there 
was  no  evidence  to  Justify  the  giving  of  an 
instruction  based  upon  the  statute  of  lim- 
itations." 

In  the  instant  case  the  Instruction  as  to 
the  measure  of  damages  advised  the  Jury,  in 
substance,  in  the  event  they  found  for  ap- 
pellee, to  allow  her  the  difference  between 
the  fair  vendible  value  of  said  lots  Immediate- 
ly before  it  became  generally  known  in  that 
locality  that  such  rainfalls  as  could  reason- 
ably be  expected  by  prudent  persons  would 
proiluce  such  overflows,  If  they  would  pro- 
duce them,  and  immediately  after  such  In- 
formation was  generally  prevalent  In  that 
locality,  if  it  were  ever  so,  not  exceeding  the 
amount  claimed  in  the  petition.  This  in- 
struction, together  with  the  others  given  in 
the  case,  we  think  fairly  presented '  the  law 
that  should  have  controlled  the  Jury  In  ar- 
riving at  a  verdict,  and  there  Is  no  complaint 
that  the  verdict  is  excessive. 
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Appellant  farther  complains  that  the  court 
admitted  as  evidence  the  mere  opinions  of 
witnesses  as  to  the  depreciation  In  value  of 
appellee's  lots  caused  by  the  structures  com- 
plained of.  It  Is  true  some  of  the  evidence 
In  question  is  open  to  the  objection  indicat- 
ed, but  in  greater  part  it  went  further  than 
mere  expressions  of  opinion,  for  many  of 
the  witnesses  fixed  the  value  of  the  lota  both 
before  and  after  February  and  April,  1909, 
and  stated  other  relevant  facts  upon  which 
It  was  competent  for  them  to  express  an 
opinion  as  to  the  damage  sustained  by  appel- 
lee on  account  of  the  depreciation  in  the 
vendible  value  of  the  lots,  resulting  from 
the  erection  of  the  structures  complained  of. 

Our  consideration  of  the  record  fails  to 
convince  ns  of  any  error  in  the  trial  that 
can  be  said  to  have  prejudiced  any  substan- 
tial right  of  the  appellant 

Therefore  the  Judgment  is  affirmed. 

Extension  of  Opinion. 

In  the  opinion  handed  down  in  this  case 
we  inadvertently  overlooked,  and  omitted  to 
pass  on,  the  question  raised  by  appellee's 
cross-appeal.  It  appears  from  the  record 
that,  after  the  principal  issues  had  been  com- 
pleted, appellee  filed  an  amended  petition, 
wherein  it  was,  in  substance,  alleged  that  at 
the  time  of  the  first  overflow  of  her  lots  and 
houses,  by  the  alleged  obstruction  of  the  wa- 
ters of  Salt  Lick  and  Mud  Lick  creeks  from 
the  abutments,  piers,  and  embankments  con- 
nected with  appellant's  bridges  over  those 
streams,  she  owned  and  had  in  one  of  the 
houses  household  goods  of  value,  which  were 
subjected  to  overflow  and  thereby  damaged 
to  the  amount  of  f205.  For  some  reason  not 
stated  in  the  record,  the  circuit  court  sus- 
tained a  demurrer  to  the  amended  petition, 
to  which  appellee  at  the  time  excepted,  and 
the  cross-appeal  presents  for  review  this  rul- 
ing. 

We  think  the  court  erred  in  sustaining  the 
demurrer.  The  claim  for  damages  arising 
out  of  the  overflow  of  appellee's  personal 
property  was  properly  pleaded,  and  its  conse- 
quent injury  sufficiently  alleged.  There  was 
no  question  of  limitation,  and  appellee's  right 
to  a  recovery  of  damages  for  the  injury  to 
the  personal  property  is  apparently  as  valid 
as  was  her  claim  to  damages  for  the  injuries 
sustained,  from  the  same  cause  and  at  the 
same  time,  to  her  real  estate.  If  she  had  a 
right  of  action  for  the  latter,  she  has  for  the 
former,  on  the  grounds  stated  in  the  original 
opinion.  At  any  rate,  she  should  have  been 
allowed  an  opportunity  to  establish  her  right 
to  the  damages  to  the  personal  property 
claimed. 

So  while  the  Judgment,  from  which  the 
main  or  original  appeal  was  prosecuted,  was 
properly  affirmed,  the  judgment  sustaining 
the  demurrer  to  the  amended  petition  must 


be  and  is  reversed  on  the  croes-appeal,  and 
remanded  for  a  trial  as  to  the  question  of 
damages  claimed  to  the  personal  property. 


PACK  V.  CAMDEN  INTERSTATE  RT,  CO. 

(Court  of  Appeals  of  Kentucky.     June  20, 
1913.) 

1.  Nbw    Tbial    (I    39*)— GBOtrifna— Genkrai, 
AND  Abstract  Inbtbuction. 

In  an  action  for  injuries  to  a  passenger 
alighting  from  a  street  car,  where  the  evidence 
was  conflicting  as  to  whether  the  car  had  been 
stopped,  an  instnicdon  that  it  was  the  duty 
of  the  company  to  exercise  the  utmost  care  for 
the  passenger's  safety,  and,  if  it  tailed  to  do 
so,  the  jury  should  find  for  the  plaintiff,  un- 
less he  was  guilty  of  contributory  negligienoe, 
vraa  sufficient  ground  for  a  new  trial;  it  mak- 
ing the  jury  judges  of  both  the  law  and  the 
facts. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  If  87-61;    Dec  Dig.  {  39.*] 

2.  Appeal    and    Errob    (|    977*)— Review— 
DiscBETioN  of  Tbial  Cocbt— Nbw  Tblau 

The  Court  of  Appeals  will  not  reverse  a 
judgment  setting  aside  a  verdict  and  granting 
a  new  trial,  unless  there  has  been  an  abuse  of 
discretion  by  the  trial  court. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |f  3860-^866;  Dec  Dig.  { 
977.*] 

3.  Cabbiebs  a  321*)— Irjubt  to  Passenqebs 
— Instbuctions. 

In  an  action  for  injuries  to  a  passenger 
alighting  from  a  street  car,  instructions  that  if 
the  passenger  was  injnred  by  the  starting  of 
the  car  before  he  had  reasonable  opportunity  to 
alight,  the  jury  should  find  for  him,  an^  that  if 
he  bad  attempted  to  alight  while  the  car  was  in 
motion,  and  before  it  reached  the  street  inter- 
section, they  should  find  for  the  defendant, 
were  proper. 

[Ed.  Note. — For  other  °  cases,  see  Carriers, 
Cent  Dig.  U  1247,  1326-1336,  1343;  Dec 
Dig.  I  321.*] 

4.  Tbial  ({  208*)— Instbtictionb— Thkobt  of 
Defense. 

In  an  action  for  injuries  to  a  passenger, 
it  is  error  not  to  present  the  defendant's  theory 
of  the  case. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  477-479;   Dec  Dig.  {  208.*] 

Appeal  from  Circuit  Court,  Boyd  County. 

Action  by  H.  J.  Pack  against  the  Camden 
Interstate  Railway  Company.  After  a  ver- 
dict for  the  plalntifF,  a  new  trial  was  grant- 
ed by  the  trial  court,  in  which  judgment  was 
for  the  defendant  Plaintiff  appeals.  Af- 
firmed. 

C.  B.  Wheeler,  of  Ashland,  for  appelant 
Hager  &  Stewart,  of  Ashland,  for  appellee. 

CLAT,  C.  On  November  23,  1906,  plain- 
tiff, H.  J.  Pack,  was  injured  while  attempting 
to  alight  from  a  street  car  owned  and  oper- 
ated by  defendant,  the  Camden  Interstate 
Railway  Company,  and  brought  tUs  action 
against  the  defendant  to  recover  damages. 
Two  trials  were  had.  On  the  first  trial  the 
jury  returned  a  verdict  in  favor  of  plaintiff 
in  the  sum  of  $360.    A  new  trial  was  granted. 
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and  on  tbe.  second  trial  the  Jury  found  for 
the  defendant.  From  the  Judgment  predicat- 
ed on  tbe  verdict  plaintiff  appeals,  and  brings 
np  the  record  of  tbe  first  trial  for  the  pur- 
pose of  having  reviewed  the  action  of  the  tri- 
al court  In  awarding  a  new  trlaL 

Plaintiff  was  a  passenger,  and  while  at- 
tempting to  alight  from  the  car  on  which  be 
was  riding  at  Twenty-First  street  In  Ashland, 
Ky.,  fell  and  was  Injured.  He  bases  bis  right 
to  recover  on  tbe  fact  that  the  car  stopped  at 
Twenty-First  street,  and  while  he  was  In 
tbe  act  of  getting  off  tbe  defendant  negligent- 
ly Started  the  car  without  giving  blm  a  rea- 
sonable opportunity  to  get  off.  The  allega- 
tions of  the  petition  were  denied  by  answer, 
and  the  answer  further  alleged  that  while 
the  car  was  In  motion,  and  before  It  was 
stopped  or  could  have  been  stopped  at  Twen- 
ty-First street,  plaintiff  attempted  to  alight 
therefrom,  and  that  this  negligent  act  on  bis 
part  was  tbe  sole  cause  of  the  injuries  for 
which  he  sued. 

Tbe  evidence  on  each  trial  Is  practically 
the  same.  According  to  plaintiff's  evidence, 
be,  on  tbe  payment  of  his  fare,  requested  tbe 
conductor  on  the  car  to  stop  the  car  at 
Twenty- Second  street  As  the  car  approach- 
ed Twenty-Second  street,  plaintiff  started  to- 
wards tbe  door  of  the  car  to  get  off.  The 
car  did  not  stop  there.  Plaintiff,  while  still 
standing,  asked  the  conductor  to  stop  tbe  car 
at  Twenty-First  street.  The  car  stopped 
there.  Mr.  Nichols,  who  was  with  plaintiff, 
first  got  off  the  car  in  safety.  While  the  car 
was  still  standing,  plaintiff  attempted  to  get 
off.  While  on  tbe  steps  and  In  tbe  act  of 
getting  off,  the  car  suddenly  started  without 
giving  him  a  reasonable  opportunity  to  alight 
Plaintiff  was  thrown  from  the  car  steps  to 
the  pavement  and  injured.  Some  three  or 
four  witnesses  testified  to  these  facts.  On 
the  other  hand,  several  witnesses  testified 
that  plaintiff  got  off  the  car  while  it  was  In 
motion  and  before  it  was  or  could  be  stopped 
at  Twenty-First  street 

On  the  first  trial  the  court,  by  instruction 
No.  1,  told  the  Jury,  in  substance,  that  It 
was  the  duty  of  tbe  defendant,  its  agents  and 
servants  in  charge  of  the  car  on  which  plain- 
tiff was  riding  as  a  passenger,  to  exercise  the 
utmost  care  for  plaintiff's  safety,  and  that 
If  they  believed  from  the  evidence  that  they 
failed  to  observe  such  care,  and  by  reason 
thereof  plaintiff  was  injured,  the  law  was 
for  plaintiff,  and  the  Jury  should  so  find,  un- 
less th^  believed  from  the  evidence  that 
plaintiff  was  guilty  of  contributory  negli- 
gence as  defined  in  Instruction  No.  3.  On 
the  second  trial  tbe  court  In  Hen  of  instruc- 
tion No.  1,  told  the  Jury  that  if  they  be- 
lieved from  the  evidence  that  the  car  was 
stopped  at  Twenty-First  street  for  tbe  pur- 
pose of  allowing  passengers  to  alight  there- 
from, and  while  it  was  stopped,  plaintiff, 
while  exercising  ordinary  care  for  his  own 
safety,  attempted  to  alight  therefrom,  and 


the  car  was  started  in  motion  before  plalntlfl 
had  a  reasonable  opportunity  to  leave  tbe 
car,  and  he  was  thereby  injured,  they  shonld 
find  for  the  plaintiff.  The  first  part  of  In- 
struction No.  2  given  on  the  second  trial 
is  the  usual  instruction  on  contributory  neg- 
ligence. In  addition  to  this  instruction  the 
court  further  told  the  Jury  that  if  they  be- 
lieved from  the  evidence  that  plaintiff,  on  the 
occasion  in  qnestion,  attempted  to  alight 
from  the  defendant's  car  before  It  arrived  at 
or  reached  Twenty-First  street,  and  wlille 
said  car  was  in  motion,  they  should  find  for 
the  defendant 

The  trial  court  being  of  tbe  opinion  that 
the  weight  of  the  evidence  was  in  favor  of 
the  defendant,  and  that  the  instructions  giv- 
en on  the  first  trial  did  not  properly  present 
to  the  Jury  the  issues  to  be  tried,  granted  a 
new  trial. 

[1]  It  is  insisted  that  the  court  erred  in 
granting  a  new  trial.  It  is  evident  that  in- 
struction No.  1  given  on  the  first  trial  is  so 
general  and  abstract  in  form  as  to  make  the 
Jury  the  Judges  of  both  the  law  and  the  facts. 
An  instruction  in  that  form  has  been  fre- 
quently condemned  by  this  court  I.  O.  R.  R. 
Co.  V.  Dallas'  Adm'x,  160  Ky.  442,  150  8.  W. 
536;  L.  &  N.  R.  R.  Oo.  v.  Bang,  131  Ky.  351, 
115  S.  W.  196;  Smith  v.  Comett  38  S.  W. 
689,  18  Ky.  Law  Rep.  818 ;  C,  N.  O.  &  T.  P. 
Ry.  Co.  V.  Hill's  Adm'r,  b»  S.  W.  523.  28  Ky. 
Law  Rep.  530;  L.  &  N.  R.  B.  Co.  v.  Crutch- 
er,  135  Ky.  381,  122  S.  W.  191 ;  Western  Ky. 
Coal  Co.  V.  Davis,  138  Ky.  669,  128  S.  W. 
1074 ;  Citizens'  Trust  &  Guarnnty  Co.  v.  Ohio 
Valley  Tie  Co.,  138  Ky.  421,  128  S.  W.  317; 
Johnson  et  al.  v.  Westerfield's  Adm'r,  143  Ky. 
10,  135  S.  W.  425.  The  error  indicated  was 
alone  sufilclent  to  Justify  tbe  granting  of  a 
new  trial. 

[2]  Furthermore  It  Is  the  well-settled  rule 
of  this  court  not  to  reverse  a  Judgment  set- 
ting aside  a  verdict  and  awarding  a  new  trial 
unless  it  appears  that  there  is  an  abuse  of 
discretion  on  the  part  of  tbe  trial  court 
Chenoa-IIignlte  Coal  Co.  v.  Pbllpot's  Adm'r, 
152  Ky.  385,  153  S.  W.  457 ;  Floyd  v.  Podu- 
cab  Ry.  Co.,  64  S.  W.  853,  23  Ky.  Law  Rep. 
1077;  Miller  v.  Ashcraft,  98  Ky.  314,  32  S. 
W.  1085,  17  Ky.  Law  Rep.  894;  Brown  v.  L. 
&  N.  R.  R.  Co.,  144  Ky.  646,  139  8.  W.  782; 
Wllhelm  V.  Louisville  Ry.  Co.,  147  Ky.  196, 
143  S.  W.  1013.  After  a  careful  considera- 
tion of  the  record,  we  conclude  that  there  was 
no  abuse  of  discretion  in  this  case. 

[3,4]  But  it  in-  Insisted  that  the  court 
erred  in  its  instructions  on  the  second  trial. 
The  issue  in  the  case  was  sharply  drawn. 
The  question  was:  Was  plaintiff  injured  by 
reason  of  defendant's  failure  to  afford  him  a 
reasonable  opportunity  to-  alight  from  the 
car  after  the  stop  at  Twenty-First  street  or 
was  be  Injured  while  attempting  to  alight 
from  the  car  while  the  car  was  in  motion, 
and  before  it  reached  Twenty-First  street? 
If  tbe  former,  he  was  entitled  to  recover ;  if 
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the  latter,  defendant  was  not  liable,  becaaae 
plaintiff's  Injuries  were  not  the  result  of  any 
negligence  on  Its  part  Central  Kentncky 
Traction  Co.  v.  Combs,  143  Ky.  629,  136  S.  W. 
1045.  The  Instructions  given  on  the  second 
trial  properly  presented  these  two  Issues.  It 
would  hare  been  error  not  to  present  defend- 
ant's side  of  the  case. 

Finding  no  abase  of  discretion  on  the  part 
of  the  trial  court  in  setting  aside  the  first 
verdict,  and  perceiving  no  error  on  the  sec- 
ond trial  prejudicial  to  the  substantial  rights 
of  plaintiff,  the  judgment  is  affirmed. 


ADAMS  EXPRESS  CO.  ▼.  COMMON- 
WEALTH. . 

(Court  of  Appeals  of  Kentncky.    Juhe  17, 
1913.) 

1.  Intoxioahno  Liquobs  (§  210*)— Bbingiitg 
Intoxioatjno  Liquob  into  Local  Option 
Tebbitobt— Sufficiency— Statutbs. 

An  indictment  charging  an  express  com- 
pany with  bringing  intoxicating  liquor  from  a 
sister  state  into  local  option  territory  in  viola- 
tion of  Ky.  St  S  2569a,  need  not  refer  to  the 
Webb-Kenyon  Act  (Act  March  1,  1918,  c.  90, 
37  Stat  699)  or  incorporate  therein  any  of  its 
.  provisions,  tor  the  act  merely  witlidraws  the 
protection  previously  afforded  by  the  laws  of 
the  United  States  to  specified  articles  of  com- 
merce and  permits  state  laws  to  become  opera- 
tive. 

[E2d.  Note. — ^For  other  cases,  see  Intoxicating 
Lianors,  Cent  Dig.  {  250;   Dec  Dig.  {  210.*] 

2.  COHUKBCE  (S  14*)— Statutm— Validitt— 
Effect  of  Decision. 

The  fact  that  Ky.  St  I  2569a,  punishing 

the  bringing  into  local  option  territory  intoxi- 
cating liquors,  has  been  adjudged  inoperative 
when  applied  to  interstate  shipments  protected 
by  the  commerce  clause  of  the  federal  Constitu- 
tion does  not  prevent  it  from  becoming  opera- 
tive to  a  transaction  withdrawn  from  the  pro- 
tection of  the  commerce  clause  by  the  Webl)- 
Kenyon  Act  (Act  March  1,  1913,  c.  90,  37  Stat 


[E!d.   Note. — ^For  other  cases,  see  Conunerce, 
Cent  Dig.  i§  30,  92;  Dec.  Dig.  t  14.*] 

3.  CoMUEBCE  (§  14*)— Intebstate  Comvebce 
—Intoxicating  Liquobs  —  Webb-Kenton 

Act — CONBTBUCTION. 

The  Webb-Kenyon  Act  (Act  March  1,  1913, 
c.  90,  37  Stat  699),  divesting  intoxicating  liq- 
uors of  th^r  interstate  character  in  specified 
cases  and  prohibiting  the  transportation  from 
one  state  or  foreign  country  of  intoxicating 
liquors  into  any  state  to  be  received,  possessed, 
sold,  or  used  in  violation  of  any  law  of  the 
latter  state,  withdraws  from  the  protection  of 
the  commerce  clause  of  the  federal  Constitu- 
tion intoxicating  liquors  to  be  received,  possess- 
ed, sold,  or  used  in  violation  of  the  law  of  the 
state  where  received,  but  does  not  abridge  the 
right  of  the  citizen  to  personally  use  liquor  or 
have  the  same  in  his  possession  for  personal 
use,  and  the  act  subjects  one  to  Ky.  St  §  2569a, 
punishing  the  bringing  into  local  option  terri- 
tory intoxicating  liquor,  where  he  brings  liquor 
into  local  option  territory  to  be  there  used  by 
the  person  receiving  it  in  violation  of  law,  and 
a  carrier  of  an  interatate  shipment  of  intoxi- 
cating liquor  may  rely  on  the  commerce  clause 
when  transporting  and  delivering  liquor  to  a 
consignee  for  his  own  personal  use,  while  it 
is  liable  where  it  delivers  liquor  in  a  local  op- 


tion territory  to  one  who  intends,  to  use  it  in 
violation  of  the  law  of  the  state. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Cent  Dig.  H  30,  92;   Dec  Dig.  {  14.*] 

4.  Intoxicating  Liquors  (S  139*)— CBDaNAi. 
Offenses— Pebsonal  Use  of  Liquob. 

It  is  not  unlawful  for  one  to  use  intoxicat- 
ing liquor  or  to  have  the  same  in  Ills  posses- 
sion for  personal  use. 

[Ed.  Note. — For  other  cases,  see  IntoxicatinK 
Liquors,  Cent  Dig.  {  149;    Dec  Dig.  f  139.*J 

5.  Intoxicating  Liquobs  (S  138*)  —  Tbans- 
pobtation  of  Liquob  into  Local  Qpnoir 
Tbbbitobt— CBuaNAL  Offbnbes— QuEsnoir 

FOB  JUBT. 

Whether  a  carrier  of  an  interstate  ship- 
ment of  intoxicating  liquor  for  delivery  in  a 
local  option  territory  is  guilty  of  violating  Ky. 
St  i  2569a,  punishing  the  bringing  of  intoxicat- 
ing liquor  into  local  option  territory,  becomes 
in  each  case  a  question  of  fact  to  be  determined 
as  are  other  disputed  issues  of  fact,  depending 
on  whether  the  person  receiving  the  liquor  in 
the  local  option  territory  intended  to  use  it  in 
violation  of  law  so  that  the  liquor  was  with- 
drawn from  the  protection  of  the  commerce 
clause  of  the  federal  Constitution  by  the  Webb- 
Kenyon  Act  (Act  March  1,  1913,  c  90,  37  Stat 
699),  or  whether  it  was  received  for  personal 
use  and  entitled  to  the  protection  of  the  com- 
merce clause. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  |  148;   Dec  Dig.  |  138.*] 

Appeal  from  Circuit  Court,  Whitley 
County. 

The  Adams  Express  Company  was  con- 
victed of  bringing  intoxicating  liquor  into  lo- 
cal option  territory,  and  it  appeals.  Revers- 
ed, with  directions. 

Lawrence  Maxwell  and  Joseph  S.  Graydon, 
both  of  Cincinnati,  Ohio,  and  Tye  ft  Slier,  of 
Williamsburg,  for  appellant.  James  Gar- 
nett,  Atty.  Gcen.,  and  Joseph  B.  Snyder,  Com- 
monwealth's Atty.,  and  J.  C.  Bird,  both  of 
WUliamsburg,  for  the  Commonwealth. 

CARROLL,  J.  Several  separate  indict- 
ments were  returned  in  the  Whitley  circuit 
court  against  the  Adams  Express  Company, 
a  common  carrier  of  goods,  charging  It  witli 
the  offense  of  bringing  into  local  option  ter- 
ritory, in  Wliltley  county,  Intoxicating  liquor, 
and  delivering  the  same  In  such  territory  to 
the  persons  named  in  the  indictments  as  the 
consignees;  one  of  these  persons  I)eing  Jim 
Prewltt  The  Indictments  were  found  nnder 
section  2669a  of  the  Kentucky  Statutes,  pro- 
viding In  part  that:  "It  shall  be  unlawful 
for  any  person  or  persons,  individual  or 
corporation,  public  or  private  carrier  to 
bring  into,  transfer  to  other  person  or  per- 
sons, corporations,  carrier  or  agent,  deliver 
or  distribute.  In  any  county,  district,  pre- 
cinct, town  or  city,  where  the  sale  of  Intoi- 
icatlng  liquors  has  l>een  prohibited,  or  may 
be  prohibited,  whether  by  special  act  of  the 
(General  Assembly,  or  by  vote  of  the  people 
under  the  local  option  law,  any  spirituous, 
vinous,  malt  or  other  intoxicating  liquor,  re- 
gardless of  the  name  by  which  it  may  be 
called;  and  this  act  shall  apply  to  all  pack- 
ages of  snch   intoxicating  liquors   whether 
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broken  oi'  nnbroken:  Provided  tndiTidnals 
may  bring  Into  such  district,  upon  their  per- 
son or  as  tbelr  personal  baggage,  and  for 
their  private  use,  such  liquors  In  quantity 
not  to  exceed  one  gallon :  And  provided,  the 
provisions  of  this  act  shall  not  apply  to  li- 
censed physicians  or  druggists,  to  whom  any 
public  carrier  may  deliver  such  goods,  in 
unbroken  packages,  In  quantity  not  to  ex- 
ceed Ave  gallons  at  any  one  time." 

An  agreed  state  ot  facts  was  made  up  be- 
tween the  commonwealth  and  the  express 
company  in  which  It  was  stipulated.  In  sub- 
stance, that  the  Intoxicating  liquor  that  the 
express  company,  a  common  carrier,  was 
Indicted  for  carrying  into  and  delivering  in 
local  option  territory  In  this  state  was  car- 
ried by  It  In  the  usual  course  of  business 
from  a  point  in  the  state  of  Tennessee,  at 
which  place  It  was  received  by  the  carrier 
for  shipment  to  the  consignees.  It  was  fur- 
ther stipulated  that  the  liquor  had  thereto- 
fore been  purchased  by  the  consignees  at  the 
place  in  Tennessee  from  which  it  was  ship- 
ped, and  the  purchase  price  bad  been  paid 
by  the  consignees  to  the  seller  and  consignor 
of  the  liquor  at  his  place  of  business  in 
Tennessee  before  the  'liquor  was  delivered  to 
the  carrier.  It  was  further  stipulated  that 
the  liquor  was  delivered  by  the  carrier  In 
local  option  territory  to  the  persons  named 
as  consignees,  who  were  the  same  persons 
who  had  purchased  and  paid  the  seller  for 
the  Uquor  In  the  state  of  Tennessee  before  It 
was  delivered  by  the  seller  to  the  carrier  for 
shipment  to  the  consignees  who  had  so  pur- 
diased  It,  and  that  the  shipments  took  place 
after  the  act  of  Congress,  known  as  the 
Webb-Kenyon  Law,  had  gone  Into  effect 
And  it  was  further  stipulated  that:  "Said 
liquors  were  Intended  by  said  consignees,  r^ 
spectively,  for  their  personal  use,  and  were 
so  used  by  them,  and  were  not  intended  by 
them  to  be  sold  contrary  to  law,  and  were 
not  80  sold  by  them.  That  said  consignees, 
b^ng  the  persons  named  as  witnesses  in  said 
Indictments,  were  not  at  the  times  referred 
to  in  this  stipulation  either  druggists  or  phy- 
sicians." 

Upon  this  agreed  state  of  facts,  the  trial 
court,  after  refusing  the  request  of  the  de- 
fendant to  direct  a  verdict  In  its  favor.  In- 
structed the  jury,  in  substance,  that  at  the 
times  mentioned  In  the  agreed  state  of  facts 
Whitley  county  was  what  Is  commonly 
known  as  local  option  territory,  and  It  was 
unlawful  to  sell,  give,  or  procure  for  or  fur- 
nish to  another  any  spirituous,  vinous,  or 
malt  liquors  therein,  and  if  they  believed 
from  the  evidence  that  the  defendant,  Adams 
Express  CSompany,  as  a  common  carrier, 
brought  into  Whitley  county  and  there  de- 
livered to  Jim  Prewltt,  the  person  named  In 
the  indictment,  any  spirituous,  vinous,  or 
malt  liquors,  they  should  find  it  guilty  and 
llx  its  punishment  at  any  fine  not  less  tlum 


$S0  nor  more  than  $100,  in  their  discretion 
according  to  the  proof. 

Under  the  evidence  and  instructions  the 
Jury  found  the  defendant  guilty  and  fixed 
its  punishment  In  the  case  we  have  before 
I  us  at  a  fine  of  $100.    From  the  judgment  en- 
'  tered  on  the  verdict  of  the  jury,  this  appeal 
is  prosecuted  by  the  Adams  Express  Ck)mpa- 
I  ny  and   a  reversal   of  the   judgment  asked 
'  upon  the  following  grounds :     (a)  That  the 
.  act  of  Ciongress  known  as  the  Webb-Kenyon 
Law  is  unconstitutional  and  void;    (b)  be- 
;  cause  the  Indictment  is  fatally  defective  in 
:  failing  to  charge  that  the  liquors  in  ques- 
tion were  intended  to  l>e  possessed,  sold,  or 
,  in  some  manner  used  by  the  consignee  In  vlo- 
'.  lation  of  the  laws  of  the  state ;    (c)  because 
section  2569a  of  the  Kentucky  Statutes,  un- 
der which  the  indictment  was  found,  is  un- 
constitutional when  attempted  to  be  applied 
to  interstate  shipments  of  Intoxicating  liq- 
uor ;    (d)  if  the  Webb-Kenyon  Law  should  be 
treated  as  a  valid  enactment.  It  is  not  appli- 
cable to  the  facts  of  this  case,  and,  this  be- 
.  Ing  so,  the  express  company  did  not  commit 
!  any  offense  punishable  under  the  laws  of 
;  this  state. 

At  the  outset  it  Is  agreed  by  counsel  for 
the  commonwealth  that,  except  for  the  enact- 
ment of  the  congressional  legislation  known 
as  the  Webb-Kenyon  Law,  the  express  com- 
pany, as  a  common  carrier,  could  not  be  pun- 
ished under  section  2569a  of  our  statute  for 
carrying  intoxicating  liquor  from  a  peint  in 
the  state  of  Tennessee  into  territory  in  this 
state  in  which  the  sale  of  such  liquor  is  pro- 
hibited by  law  and  delivering  it  under  the 
circumstances  set  out  in  the  agreed  state  of 
facts,  as  tills  statute  was  expressly  declared 
:  by  the  Supreme  Court  of  the  United  States 
;  In  Louisville  &  Nashville  Railroad  Co.  v. 
Cook  Brewing  Co.,  223  U.  S.  70,  32  Sup.  Ct 
'  189,  56  L.  Ed.  355,  to  be  inoperative  when  at- 
;  tempted   to   be   applied  to  Interstate  ship- 
ments of  intoxicating  liquor,  although  it  was 
;  and  Is  effective  in  Its  application  to  intra- 
:  state  shipments  of  such  liquor.    In  the  case 
:  mentioned  the  Cook   Brewing  Company,  an 
I  Indiana  corporation  engaged  In  business  at 
I  EvansviUe,  Ind.,  tendered  to  the  Louisville  & 
I  Nashville  Railroad  Co.,  a  common  carrier  of 
goods,  a  quantity  of  beer   consigned  to  a 
point  In  the  state  of  Kentucky  in  which  the 
'  local  option  law  was  in  force.    The  railroad 
company,   liavlng  in  mind  section  2569a  of 
the  Kentucky  Statutes,  and  not  wishing  to 
violate  it,  declined  to  carry  the  beer,  and 
thereupon     the     Cook     Brewing     Company 
brought  a  suit  to  compel  the  railroad  com- 
pany to  carry  it     Holding  that  the  carrier 
could  not  decline  to  receive,  carry,  or  deliver 
the  beer,  the   Supreme  Court  after  setting 
out  section  2569a  of  the  statute,  said :    "The 
legality  of  the  attitude  of  the  railroad  com- 
pany toward  interstate  shipments  of  intox- 
icating Uanon  to  local  option  points  in  Ken- 
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tucky  must  tarn  apon  the  validity  of  that 
legislation  as  applied  to  Interstate  shipments. 
By  a  long  line  of  decisions,  beginning  even 
prior  to  Lelsy  v.  Hardin,  135  U.  S.  100  [10 
Sup.  Ct  681]  34  li.  Ed.  128,  it  has  been  in- 
disputably determined:  (a)  That  beer  and 
other  intoxicating  liquors  are  a  recognized 
and  legitimate  subject  of  interstate  com- 
merce, (b)  That  it  is  not  competent  for  any 
state  to  forbid  any  common  carrier  to  trans- 
port such  articles  from  a  consignor  In  one 
state  to  a  consignee  In  another,  (c)  That, 
until  such  transportation  Is  concluded  by 
delivery  to  the  consignee,  such  commodities 
do  not  become  subject  to  state  regulation, 
restraining  their  sale  or  disposition.  •  •  • 
Valid  as  the  Kentucky  legislation  ondoabt- 
edly  was  as  a  regulation  In  respect  to  Intra- 
state shipments  of  such  articles,  It  was  most 
obviously  never  an  efTectlve  enactment  In  so 
far  as  it  undertook  to  regulate  Interstate 
shipments  to  dry  points.  Pending  this  very 
litigation,  the  Kentucky  Court  of  Appeals, 
upon  the  authority  of  the  line  of  cases  above 
cited,  reached  the  same  conclusion.  Cincin- 
nati, N.  O.  &  T.  P.  B.  Co.  V.  Commonwealth, 
126  Ky.  563  [104  S.  W.  394,  31  Ky.  Law  Kep. 
954].  The  obligation  of  the  railroad  compa- 
ny to  conform  to  the  requirements  of  the 
Kentucky  law,  so  far  as  that  law  prohibited 
Intrastate  shipments,  is  clear,  and  to  this 
extent  Its  circular  notification  was  commend- 
able. But  the  duty  of  this  company,  as  an 
Interstate  common  carrier  for  hire,  to  receive 
for  transportation  to  consignees  upon  Its 
line  In  Kentucky  from  consignors  In  other 
states  any  commodity  which  is  an  ordinary 
subject  of  interstate  commerce  and  such 
transportation  could  not  be  prohibited  by 
any  law  of  the  state  of  such  consignee,  inas- 
much as  any  such  law  would  be  an  unlawful 
regulation  of  Interstate  commerce  not  au- 
thorized by  the  police  power  of  the  state. 
It  Is  obvious,  therefore,  that,  in  so  far  as  the 
Kentucky  statute  was  an  illegal  regulation 
of  interstate  commerce.  It  neither  Imposed  an 
obligation  to  obey,  nor  affords  an  excuse  for 
refusal  to  perform  the  general  duty  of  the 
raUroad  company  as  a  common  carrier  of 
freight." 

This  court  in  Cincinnati,  New  Orleans  & 
Texas  Pacific  Railway  Co.  v.  Commonwealth, 
126  Ky.  563,  104  S.  W.  394,  31  Ky.  Law  Rep. 
954,  and  many  other  cases,  has  also  ruled 
that  section  2569a  was  ineffective  to  inter- 
fere with  or  prohibit  interstate  shipments  of 
liquor. 

In  view  of  these  decisions,  it  is  at  once  ap- 
parent, as  conceded  by  the  commonwealth, 
that,  before  the  enactment  of  the  Webb-Ken- 
yon  Law,  the  express  company  as  a  common 
carrier  could  not  be  punished  for  doing  the 
acts  described  in  the  agreed  state  of  facts. 
It  Is,  however,  insisted  for  the  common- 
wealth that  the  Webb-Kenyon  Law  has  with- 
drawn from  Interstate  shipments  of  intox- 
icating Uqnors  consigned  to  local  option  ter- 


ritory in  this  state  the  protection  previously 
afforded  to  such  shipments  by  the  commerce 
clause  of  the  federal  Constitution,  and  con- 
sequently section  2569a  is  now  as  mudi  ap- 
plicable to  interstate  as  it  is  to  intrastate 
shipments,  and  equally  effective  to  prevent 
both.  While  counsel  for  the  express  com- 
pany, as  one  of  the  arguments  for  reversal, 
take  the  position  that  the  Webb-Kenydn 
Law  is  unconstitutional,  and,  this  being  so, 
conditions  in  respect  to  Interstate  shipments 
of  intoxicating  liquor  are  the  same  now  as 
they  were  before  the  passage  of  this  act,  and 
the  express  company  should  therefore,  under 
the  authority  of  the  cases  cited,  have  been 
acquitted  of  the  charge  against  it. 

Much  Is  said  in  argument  touching  the 
validity  of  the  Webb-Kenyon  Law,  but,  as  we 
have  reached  the  concliision  that  the  prosecu- 
tion against  the  express  company  must  fail 
because  this  legislation  is  not  applicable 
under  the  agreed  facts  to  the  transaction  for 
which  the  express  company  was  Indicted,  we 
are  disinclined  to  consider  the  question  of  its 
constitutionality.  The  Supreme  Court  of  the 
United  States  is  the  only  tribunal  having 
final  Jurisdiction  to  pass  on  the  validity  of 
Congressional  legislation,  add  any  opinion  we 
might  express  would  not  carry  with  it  the 
authority  of  a  conclusive  Judgment.  We  will 
therefore,  in  disposing  of  the  case,  treat  this 
legislation  as  valid  and  pass  to  the  considera- 
tion of  other  grounds  urged  for  reversal. 

The  Webb-Kenyon  Law  (Act  March  1, 1913, 
c.  90,  37  Stot  699)  is  entitled  "An  act  divest- 
ing intoxicating  liquors  of  their  Interstate 
character  in  certain  cases,"  and  provides: 
"That  the  shipment  or  transportation,  in  any 
manner  or  by  any  means  whatsoever,  of  any 
spirituous,  vin,ous,  malted,  fermented,  or 
other  Intoxicating  liquor  of  any  kind,  from 
one  state,  territory,  or  district  of  the  United 
States,  or  place  noncontiguous  to  but  subject 
to  the  Jurisdiction  thereof,  into  any  other 
state,  territory,"  or  district  of  the  United 
States,  or  place  noncontiguous  to  but  subject 
to  the  Jurisdiction  thereof,  or  from  any  for- 
eign country  into  any  state,  territory,  or  dis- 
trict of  the  United  States,  or  place  noncon- 
tiguous to  but  subject  to  the  Jurisdiction 
thereof,  which  said  spirituous,  vinous,  malt- 
ed, fermented,  or  other  Intoxicating  liquor  is 
intended,  by  any  person  interested  therein,  to 
be  received,  possessed,  sold,  or  in  any  manner 
used,  either  in  the  original  package  or  other- 
wise, in  violation  of  any  law  of  such  state, 
territory,  or  district  of  the  United  States,  or 
place  noncontiguous  to  but  subject  to  the 
Jurisdiction  thereof,  Is  hereby  prohibited." 

[1]  As  the  Indictment  simply  charged  in 
apt  terms  an  offense  under  section  2569a, 
and  did  not  in  any  manner  refer  to  the  Webb- 
Kenyon  Law  or  aver  that  the  liquor  received 
by  the  consignee  was  intended  by  him,  or  by 
any  person  interested  therein,  to  be  received, 
possessed,  sold,  or  in  any  manner  used  in  vio- 
lation of  the  local  option  law  la  force  at  the 
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place  wbere  It  was  delivered  to  the  consignee, 
It  1b  urged  that  the  Indictment  Is  defective. 
The  argament  being  that  as  the  Webb-Kenyon 
Law  Is  relied  on  as  an  essential  element  in  if 
not  the  basis  of  the  prosecution,  the  indict- 
ment should  have  charged  that  the  liquor  In 
question  was  intended  by  some  person  Inter- 
ested therein,  naming  Urn,  to  be  either  re- 
ceived, possessed,  sold,  or  in  some  manner 
used  in  violation  of  the  laws  of  this  state. 

The  objection  to  the  indictment  is  not,  in 
our  opinion,  well  talcen.  It  was  not  necessary 
to  refer  to  the  Webb-Kenyon  Law,  or  incorpo- 
rate in  the  indictment  any  of  its  provisions. 
The  offense,  if  any,  committed  by  the  carrier 
consisted  In  violating  section  2569a  of  our 
statute.  The  Webb-Kenyon  Law  does  not 
undertake  to  create  or  describe  any  offense 
against  the  laws  of  the  state.  It  merely 
withdraws  the  protection  theretofore  afforded 
by  the  laws  of  the  United  States  to  certain 
specified  articles  of  commerce,  and  permits  the 
state  laws  to  become  operative  as  to  these 
articles.  It  is  not  in  any  sense  a  penal  stat- 
ute, and  under  It  alone  no  punishment  can  be 
inflicted.  Therefore,  when  a  state  has  enact- 
ed a  statute  making  it  unlawful  for  a  com- 
mon carrier  to  bring  into  local  option  terri- 
tory intoxicating  liquor,  the  state  law  fur- 
nishes the  sole  basis  upon  which  a  prosecu- 
tion against  the  carrier  may  be  instituted.  U 
the  state  law  prohibits  the  thing  that  the 
carrier  has  done,  the  indictment  should 
charge  in  appropriate  words  a  violation  of 
the  state  law  under  wl)lch  the  prosecution  is 
instituted,  and  then,  if  the  Webb-Kenyon  Act 
Is  applicable  to  the  transaction  when  treated 
as  interstate  shipment,  a  conviction  may  be 
had  upon  sufficient  evidence  that  the  state 
law  has  been  violated. 

[2]  Another  ground  of  reversal  relied  on  is 
that  section  2569a  was  unconstitutional  when 
enacted  as  applied  to  interstate  shipments  of 
intoxicating  liquor,  and,  this  being  so,  life 
or  validity  was  not  imparted  to  this  statute 
by  the  enactment  of  the  Webb-Kenyon  Law. 
The  error  in  this  argument  consists  in  the 
assumption  that  section  2569a  has  been  de- 
clared unconstitutional.  It  will  be  readily 
conceded  that,  if  at  any  time  prior  to  the 
enactment  of  the  Webb-Kenyon  Law  section 
2569a  had  been  declared  unconstitutional 
either  by  this  court  or  the  Supreme  Court  of 
the  United  States,  the  enactment  of  the 
Webb-Kenyon  Law  could  not  restore  validity 
to  it  But  neither  this  court  nor  the  Supreme 
Court  of  the  United  States  has  ever  held  that 
section  2569a  was  unconstitutional.  On  the 
contrary,  we  have  in  several  cases  upheld  its 
validity.  Adams  Bxpress  Co.  v.  Common- 
wealth, 129  Ky.  420, 112  S.  W.  67T,  33  Ky.  Law 
Rep.  967,  18  L.  R.  A.  (N.  S.)  11S2 ;  Common- 
wealth V.  Southern  Railway  Co.  in  Kentucky, 
141  Ky.  353,  132  S.  W.  406;  Commonwealth 
V.  L.  &  N.  Railroad  Co.,  140  Ky.  21,  132  S. 
W.  408. 

In  the  case  of  Lb  &  N.  Railroad  t.  Cook 


Brewing  Co.,  the  Supreme  Court  of  the  Unit- 
ed States  did  not  declare  this  statute  uncon- 
stitutional, but  merely  held  that  It  was  in- 
operative when  attempted  to  be  applied  to 
interstate  shipments,  ruling  that  these  sliip- 
ments  were  protected  by  the  commerce  clause 
of  the  federal  Constitution,  and  therefore 
could  not  be  interfered  with  or  obstructed 
by  state  legislation.  The  purpose,  and  the 
only  purpose,  of  the  Webb-Kenyon  Law,  as 
we  have  heretofore  stated,  was  to  withdraw 
from  interstate  shipments  of  intoxicating 
liquor  the  complete  protection  it  bad  under 
the  principle  announced  in  the  Cook  Brewing 
Company  Case,  as  well  as  in  many  other 
cases,  and  assuming,  as  we  do,  that  the 
Webb-Kenyon  Law  is  valid  legislation,  there 
can  be  no  doubt  that  section  2569a  is  oper- 
ative when  applied  to  intoxicating  liquor  that 
is  shlpi)ed  as  an  interstate  transaction  to  a 
consignee  living  in  local  option  territory  in 
this  state  to  .be  received,  possessed,  sold,  or 
in  any  manner  used  in  violation  of  any  law 
of  this  state.  If,  however,  the  liquor  is  not 
intended  by  any  person  interested  therein  to 
be  received,  possessed,  sold,  or  in  any  manner 
used  in  violation  of  the  laws  of  this  state, 
then,  notwithstanding  the  Webb-Kenyon  Law, 
its  carriage  and  delivery  is  as  fully  pro- 
tected by  the  commerce  clause  of  the  fed- 
eral Constitution  as  it  was  before  the  enact- 
ment of  the  Webb-Kenyon  Law. 

[3]  This  law  specifies  with  particularity 
the  character  of  transaction  designed  to  be 
taken  from  under  the  protection  of  the  com- 
merce clause,  and  manifestly  It  was  not  in- 
tended by  it  to  remove  tills  protection  from 
any  other  character  of  shipment  In  other 
words,  if  the  transaction  comes  within  the 
scope  of  the  Webb-Kenyon  Law,  the  com- 
merce clause  of  the  federal  Constitution  af- 
fords no  protection  from  prosecution  institut- 
ed under  the  laws  of  the  state;  but,  if  the 
transaction  does  not  come  within  the  scope 
of  this  law,  then  the  commerce  clause  of  the 
federal  Constitution  is  equally  as  effective  in 
its  protection  of  carriers  as  it  was  before  the 
enactment  of  this  law.  Before  this  law  was 
enacted,  the  carrier  was  under  a  duty  to  and 
might  be  compelled  to  carry,  as  an  inter- 
state shipment,  liquor  and  deliver  the  same 
in  local  option  territory  without  regard  to 
the  use  to  which  the  consignee  intended  to 
put  it  In  respect  to  interstate  shipments, 
the  individual  who  purchased  it  to  use  In 
violation  of  law  and  the  citizen  who  procur- 
ed it  for  hla  personal  use  occupied  the  same 
attitude.  The  commerce  clause  of  the  federal 
Constitution  afforded  to  the  carrier  in  Its 
dealings  with  each  precisely  the  same  meas- 
ure of  protection,  and  this  was  true  al- 
though the  carrier  might  have  notice  that  the 
liquor  was  Intended  by  the  consignee  to  be 
used  in  violation  of  the  laws  of  the  state. 

But  under  the  operation  of  the  Webb- 
Kenyon  Law  the  bootiegger  and  the  citizen 
who  purchase  liquor  In  other  states  and  have 
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It  delivered  in  this  state  by  a  carrier,  one  for 
unlawful  the  other  for  lawful  purposes,  do 
not  occupy  the  same  position,  nor  is  the  duty 
and  immunity  of  the  carrier  the  same  in  re- 
spect to  each.  The  commerce  clause  of  the 
federal  Cionstltution  does  not  now  afford  to 
the  carrier  the  complete  protection  it  for- 
merly did.  The  carrier  must  now,  if  it  wishes 
to  avoid  being  prosecuted,  take  notice  of  the 
use  to  which  it  is  intended  to  put  the  liquor, 
and,  if  this  use  wUl  violate  the  law  of  the 
state  at  the  place  of  delivery,  the  carrier  may 
refuse  to  receive  the  shipment  or,  having  re- 
ceived it,  may  refuse  to  deliver  it  In  short, 
the  carrier,  in  bringing  into  and  delivering 
intoxicating  llqaor  at  places  where  its  sale 
is  forbidden,  or  at  places  where  the  local  op< 
tlon  law  is  In  force,  does  so  at  its  peril  and 
takes  the  risk  of  being  prosecuted  and  pun- 
ished under  section  2569a  if  the  liquor  is  in- 
tended by  any  person  interested  therein  to  be 
received,  possessed,  sold,  or  in.  any  manner 
used  in  violation  of  the  laws  of  the  state. 
This,  however,  is  not  to  be  construed  into  an 
expression  of  opinion  that  in  prosecutions 
under  section  2569a  the  burden  of  proof  is  on 
the  carrier  to  show  that  the  consignee  intend- 
ed to  use  the  liquor  in  a  lawful  manner,  as 
there  is  no  issue  in  this  record  as  to  the 
burden  of  proof  or  the  quantity  of  evidence 
necessary  to  sustain  a  Judgment  of  convic- 
tion. 

This  brings  us  to  consider  more  in  detail 
the  question  whether  the  transaction  for 
which  the  express  company  was  punished 
was  prohibited  by  the  Webb-Kenyon  Law, 
and  Its  solution  depends,  as  we  have  Indicat- 
ed, on  the  purpose  for  which  the  liquor  was 
intended  to  be  received,  possessed,  and  used. 
Looking  again  to  the  agreed  state  of  facts, 
we  find  that  "said  liquors  were  intended  by 
said  consignees,  respectively,  for  their  per- 
sonal nse,  and  were  not  intended  by  them  to 
be  sold  contrary  to  law,  and  were  not  so  sold 
by  them." 

[4]  This  being  the  purpose  for  which  the 
liquor  was  intended  to  be  received,  possess- 
ed, and  used,  it  is  clear  that  the  consignees 
who  received  from  the  carrier  the  liquor  did 
not,  in  so  doing,  violate  or  Intend  to  violate 
any  law  of  this  state,  because  there  Is  not 
and  never  has  been  any  law  of  this  state 
that  prohibited  the  citizen  from  purchasing, 
where  it  was  lawful  to  sell  it.  Intoxicating 
liquor  for  his  personal  use,  or  from  having 
in  his  possession  for  such  use  liquor  so  pur- 
chased. Calhoun  v.  Commonwealth,  154  Ky. 
70, 156  S.  W.  1077;  Martin  v.  Commonwealth, 
153  Ky.  784,  156  S.  W.  870.  As  said  In 
Commonwealth  v.  Campbell,  133  Ky.  50,  117 
S.  W.  383,  24  L.  R.  A.  (N.  S.)  172,  19  Ann. 
Cas.  159:  "The  history  of  our  state  from  its 
beginning  shows  that  there  was  never  even 
the  claim  of  a  right  on  the  part  of  the  Leg- 
islature to  Interfere  with  the  citizen  using 
liquor  for  his  own  comfort,  provided  that  in 
80  doing  he  committed  no  offense  against 


public  decency  by  being  Intoxicated ;  uid  we 
are  of  opinion  that  it  never  has  been  within 
the  competency  of  the  Legislature  to  so  re- 
strict the  liberty  of  the  citizen,  and  certainly 
not  since  the  adoption  of  the  present  Consti- 
tution. The  Bill  of  Rights,  which  declares 
that  among  the  inalienable  rights  possessed 
by  the  citizens  is  that  of  seeking  and  pur- 
suing their  safety  and  happiness,  and  that 
the  absolute  and  arbitrary  power  over  the 
lives,  liberty,  and  proi)erty  of  freemen  ex- 
ists nowhere  in  a  republic,  not  even  in  the 
the  largest  majority,  would  be  but  an  empty 
sound  If  the  Legislature  could  prohibit  the 
citizen  the  right  of  owning  or  drinking  liq- 
uor, when  in  so  doing  he  did  not  offend  the 
laws  of  decency  by  being  intoxicated  in  pub- 
lic. •  •  *  Therefore  the  question  of  what 
a  man  will  drink,  or  eat,  or  own,  provided 
the  rights  of  others  are  not  Invaded,  Is  one 
which  addresses  Itself  alone  to  the  will  of 
the  citizen.  It  Is  not  within  the  competency 
of  government  to  invade  the  privacy  of  a 
citizen's  life  and  to  regulate  his  conduct  in 
matters  in  which  he  alone  is  concerned,  or 
to  prohibit  him  any  liberty,  the  exercise  of 
which  will  not  directly  injure  society." 

We  may  also  here  observe  that  the  history 
of  the  Webb-Kenyon  Law,  the  causes  that 
led  to  its  enactment  and  the  evils  it  was  in- 
tended to  remedy,  taken  in  connection  with 
the  carefully  chosen  words  of  the  act,  show 
that  the  object  was  to  aid  the  states  In  sup- 
pressing the  illegal  tra£9c  In  intoxicating 
uquors  that  they  had  been  much  hindered  in 
doing  by  the  protection  afforded  violators  of 
the  law  by  the  commerce  clause  of  the  fed- 
eral Constitution,  and  that  It  was  not  m^nt 
by  this  legislation  to  In  any  manner  abridge 
the  personal  liberty  of  the  citizen  in  the  right 
to  personally  use  liquor  or  the  right  to  have 
it  in  bis  possession  for  such  nse. 

It  is,  however,  insisted  for  the  common- 
wealth that,  although  the  consignee  of  the 
whisky  in  this  case  may  have  received  it  for 
a  lawful  purpose.  It  was  nevertheless  a  vio- 
lation of  law  for  the  carrier  to  deliver  it  to 
him.  The  argument  in  this  behalf  being  that 
as  section  2569a  makes  it  imlawfnl  for  a 
carrier  to  bring  Into  or  deliver  In  local  op- 
tion territory  any  Intoxicating  liquors,  sub- 
ject to  the  exception  mentioned  in  the  sec- 
tion, the  fact  that  the  person  to  whom  the 
liquor  Is  delivered  intends  to  possess  and  use 
it  lawfully,  does  not  excuse  the  carrier  from 
doing  a  thing  that  is  forbidden  by  the  law 
of  the  state  as  expressed  in  this  section. 
This  argument  being  rested  on  the  proposi- 
tion that,  as  it  would  be  unlawful  for  a  car- 
rier, as  an  intrastate  transaction,  to  deliver 
this  liquor,  the  Webb-Kenyon  Law  makes  the 
delivery  of  it  by  the  carrier  unlawful,  al- 
though it  be  an  interstate  transaction,  as  both 
interstate  and  intrastate  shipments  are  now 
on  the  same  footing  and  ate  to  be  treated  pre- 
cisely alike.  In  short,  it  Is  said  that  in 
every  case  tn  which  It  would  be  unlawful  for 
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a  common  carrier  to  receive  for  sblpment 
liquor  at  a  point  in  this  state  where  it  might 
be  sold,  and  carry  and  deliver  it  to  the  con- 
slgnee  at  a  i>olnt  in  this  state  where  its  sale 
was  prohibited,  it  wonld  also  be  unlawful 
for  a  common  carrier  to  receive  It  for  ship- 
ment at  a  point  outside  of  the  state  and  de- 
liver it  to  the  consignee  at  a  point  in  this 
state  where  the  sale  of  liquor  was  prohibit- 
ed. We  do  not,  however,  agree  with  counsel 
for  the  commonwealth  in  this'  broad  state- 
ment of  the  effect  of  the  Webb-Kenyon  Law. 
There  is  the  same  distinction  now  that  there 
was  before  the  enactment  of  this  law  be- 
tween intrastate  and  interstate  shipments  of 
liqnor,  except  when  the  interstate  shipments 
come  within  the  prohibition  of  the  Webb- 
Kenyon  Law.  It  does  not  follow  that  be- 
cause it  would  be  unlawful  for  a  carrier  to 
deliver  liquor  as  an  intrastate  transaction 
that  it  would  also  be  unlawful  for  it  to  de- 
liver, under  like  circumstances,  liquor  as  an 
interstate  transaction.  For  example,  we 
held  in  Adams  Express  Co.  t.  Common- 
wealth, 129  Ky.  420,  112  S.  W.  677,  33  Ky. 
Law  Rep.  967,  18  L.  R.  A.  (N.  S.)  1182,  that 
under  section  2569a  a  common  carrier  was 
forbidden  to  carry  liquor  from  a  ix>lnt  in  this 
state  at  which  it  might  be  lawfully  purchas- 
ed to  a  point  in  the  state  where  the  local 
option  law  was  in  force  and  there  deliver  it 
to  the  consignee;  and  the  validity  of  this 
statute  as  applied  to  intrastate  transactions 
was  recognized  by  the  Supreme  Court  of  the 
United  States  in  the  Cook  Brewing  Co.  Case. 
But  we  have  also  held  in  C,  N.  O.  &  T.  P. 
By.  Co.  V.  Commonwealth,  126  Ky.  663,  104 
S.  W.  394,  31  Ky.  Law  Rep.  954,  and  many 
other  cases,  as  did  the  Supreme  Court  in 
the  Cook  Brewing  Co.  Case,  that  section 
2569a  was  inoperative  when  attempted  to  be 
applied,  under  like  circumstances,  to  inter- 
state transactions. 

It  therefore  appears  that  the  issue  in  this 
case  really  comes  down  to  this:  Was  the 
liquor  Involved  in  this  transaction  intended 
by  any  person  interested  therein  to  be  re- 
ceived, possessed,  sold,  or  in  any  manner  used 
in  violation  of  any  law  of  this  state?  It  is 
shown  by  the  agreed  state  of  facts,  when  con- 
sidered in  the  light  of  the  Constitution  and 
laws  of  the  state,  and  the  opinions  of  this 
court,  that  it  was  not  This  being  true,  the 
aid  of  the  Webb-Kenyon  Law  cannot  be  in- 
voked  to  secure  the  punishment  of  the  car^ 
rier,  as  it  does  not  prohibit  a  common  carrier 
from  receiving,  carrying,  and  delivering,  as 
an  interstate  transaction,  intoxicating  liquor 
to  the  consignee  when  it  is  not  intended  by 
any  person  interested  therein  to  be  received, 
possessed,  sold,  or  in  any  manner  used  in  vio- 
lation of  the  laws  of  this  state,  or  withhold 
from  snch  a  transaction  the  protection  af- 
forded by  the  commerce  clause  of  the  federal 
Constitution.  As  to  this  character  of  trans- 
action, the  Webb-Kenyon  Law  has  no  appli- 


cation, and,  having  no  application,  the  law, 
as  it  existed  before  the  enactment  of  this 
legislation,  is  in  force,  and,  being  in  force, 
the  carrier  cannot  be  punished  for  receiving, 
carrying,  and  delivering,  as  an  interstate 
transaction,  intoxicating  Uquor  in  local  op- 
tion territory  to  a  consignee  who  purchased 
it  at  a  point  in  another  state,  and  when  it  is 
not  intended  by  any  person  interested  therein 
to  be  received,  possessed,  sold,  or  in  any  man- 
ner used  in  violation  of  the  law  of  this  state. 
If,  however,  the  liquor  Is  intended  to  be  re- 
ceived, possessed,  sold,  or  in  any  manner 
used  in  violation  of  the  law  of  this  state, 
then  the  Webb-Kenyon  Act  applies,  although 
the  transaction  may  be  an  interstate  one,  and 
the  carrier  Is  not  protected  from  the  punish- 
ment imposed  by  section  2569a  of  the  statute 
by  the  commerce  clause  of  the  federal  Con- 
stitution, under  which  it  would  have  been 
exempt  from  punishment  before  the  enactment 
of  the  Webb-Kenyon  Law,  which  was  intend- 
ed to  and  does  withdraw  from  the  character 
of  shipments  therein  mentioned  the  protec- 
tion theretofore  afforded  by  the  commerce 
clause. 

The  result  of  our  views  on  the  whole  case 
is  that  whether  a  carrier  of  an  interstate 
shipment  of  liquor  subjects  Itself  to  punish- 
ment or  not  depends  on  the  use  to  which 
the  person  to  whom  it  delivers  liquor  intends 
to  put  it  If  this  use  violates  a  law  of  the 
state,  then  the  carrier  may  be  punished;  if  it 
does  not,  the  carrier  has  not  committed  any 
offense. 

[S]  A  further  result  is  that  the  guilt  or 
innocence  of  the  carrier  becomes  in  each  case 
a  question  of  fact  to  be  determined  as  are 
other  disputed  issues  of  fact  under  our  law. 

For  the  reasons  indicated,  the  trial  court 
should  have  directed  a  verdict  for  the  defend- 
ant Wherefore  the  Judgment  is  reversed, 
^th  directions  to  proceed  in  conformity  with 
this  opinion.  Whole  court  sitting,  except 
NUNN,  J.,  absent  on  account  Of  sickness. 


BOSWOBTH,    Auditor    of   Commonwealth,   v. 
STATE  UNIVERSITY. 

(Court  of  Appeals  of  Kentucky.     June  13, 
1913.) 

1.  CoLUBOEs  ANn  Univkbsitikb  ({  10*)— Ac- 
tions—Consent  OF  Attoknet  General. 

Ky.  St.  i  112,  subsec.  5,  forbidding  the 
employment  of  counsel  by  any  state  instltation  • 
without  the  consent  of  the  Attorney  General, 
is  intended  to  protect  the  state  from  claims  for 
attorney's  fees  and  is  not  ground  for  dismissing 
an  action  in  mandamus  brought  by  the  State 
University  through  other  attorneys,  where  the 
Attorney  General  represents  the  auditor. 

[Ed.  Note.— For  other  cases,  see  Colleges  and 
Universities,  Cent  Dig.  {{  29-31;    Dec  Dig.  i 

2.  Statxttes  (t  141*)— AiacNDiNO  Acts. 

The  act  of  March  11,  1912  (Laws  1912,  c. 
26),  appropriating  money  for  an  agricultural 
experiment  station,  is  not  an  amendment  of 
the  act  of  March  21,  1910  (Laws  1910,  c.  42), 


•For  other  cases  see  same  topic  and  section  NUMBBR  In  Dec  Dig.  ft  Am.  Dig.  Key-No.  Series  *  Rep'r  Indexes 
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makine  an  appropriation  for  the  preparation  of 
liog  cholera  serum,  so  as  to  require,  nnder 
Const  {  51,  the  act  of  1910  to  be  published  at 
length  as  amended. 

[Ed.  Note. — For  other  cases,  see  Statutes, 
Cent  Dig.  §§  48,  198,  209 ;    Dec  Dig.  |  141.»] 

3.  States    (§    115*)— Fiscal   Manaoemknt— 

PowEB  TO  Cbeate  Debts. 

The  act  of  March  11,  1912  (Laws  1912,  c. 
26),  mailing  an  appropriation  for  the  agricul- 
tural experiment  station  of  the  State  University 
is  not  within  Const  J  49,  limiting  the  amount 
of  indebtedness  which  the  Assembly  may  con- 
tract 

[Ed.  Note.— For  other  cases,  see  States,  Cent. 
Dig.  {  114 ;  Dec  Dig.  {  116.*] 

Appeal  froiu  Circuit  Court,  Franklin 
County. 

Mandamus  by  the  State  TJulverslty  against 
H.  M.  Bosworth,  Auditor  of  the  Common- 
wealth. Judgment  for  the  plalntUI  and  de- 
fendant appeals.    Affirmed. 

James  Gamett,  Atty.  Oen.,  for  appellant 
StoU  &  Bush,  of  Lexington,  for  appellee. 

HOBSON,  J.  By  an  act  approved  March 
11,  1912,  the  General  Assembly  appropriated 
to  the  agricultural  experiment  station  of  the 
State  University  at  Lexington,  Ky.,  for  the 
current  fiscal  year,  and  for  each  succeeding 
year  thereafter,  $50,000,  to  be  paid  quarterly 
to  the  treasurer  of  the  experiment  station, 
out  of  the  moneys  In  the  treasury  of  the  com- 
monwealth of  Kentucky;  and  the  auditor  for 
the  payment  thereof  was  directed  to  draw 
his  warrant  upon  the  treasurer  as  in  all  other 
claims  against  the  commonwealth.  The 
auditor,  Henry  M.  Bosworth,  declined  to  Is- 
sue a  warrant  for  money  due  the  experiment 
station  under  the  act,  and  this  suit  was 
brought  to  compel  hUn  by  mandamus  to  Is- 
sue It 

[1]  A  motion  to  dismiss  the  action  was 
made  by  the  Attorney  General  upon  the 
ground  that  the  State  University  being  a 
state  institution  had  no  authority  to  employ 
counsel  without  the  consent  of  the  Attorney 
General;  the  suit  having  been  brought  by 
Stoll  &  Bush  as  attorneys  for  the  plaintiff. 
Subsection  5  of  section  112  of  the  Kentucky 
Statutes  is  as  follows:  "The  Attorney  Gen- 
eral and  his  assistants  shall  attend  to  all 
litigation  and  business  in  or  out  of  the  state, 
required  of  him  or  them  under  this  act,  or 
other  existing  law  or  laws  hereinafter  en- 
acted, and  also  any  litigation  or  business 
that  any  state  officer  may  have  In  connection 
with  or  growing  out  of  bis  official  duty ;  and 
no  state  officer,  board  of  trustees  or  the  head 
of  any  department  or  institution  of  the  state 
shall  have  authority  to  employ  or  to  be  rep- 
resented by  any  other  counsel  or  attorney-at- 
law,  unless  an  emergency  arises,  which,  in 
the  opinion  of  the  Attorney  General  requires 
the  employment  of  other  counsel,  in  order  to 
properly  protect  the  Interest  of  the  common- 
wealth, in  which  event  the  Attorney  General 
Khali,  in  writing,  setting  forth  the  reasons 


for  such  employment,  request  the  Governor 
to  employ  such  additional  counseL  Before 
such  employment,  said  written  requests  shall 
be  filed  in  the  office  of  the  Secretary  of  State, 
and  shall  be  a  public  record,  and  a  copy 
thereof  shall  be  retained  and  kept  on  file  in 
the  office  of  the  Attorney  General.  Before 
such  counsel  is  employed,  his  fee  and  com- 
pensation shall  be  agreed  upon  and  fixed  by 
written  contract  by  the  Governor  and  said 
counsel,  subject  to  the  approval  of  the  At- 
torney General,  and  copies  thereof  shall  be 
kept  on  file  in  the  office  of  the  Attorney  Gen- 
eral and  the  Secretary  of  State." 

The  puipose  of  this  provision  Is  to  pro- 
tect the  state  or  any  department  or  Institu- 
tion of  the  state  from  having  to  pay  counsel 
fees.  If  Stoll  &  Bush  were  asserting  a  fee 
against  the  experiment  station,  the  question 
sought  to  be  raised  by  the  motion  would  be 
presented.  But  it  was  not  the  purpose  of  the 
statute  to  prevent  an  institution  of  the  state 
from  bringing  a  suit  to  test  Its  rights  when 
the  Attorney  General  was  unwilling  to  em- 
ploy other  counsel.  In  this  case  the  Attor- 
ney General  represents  the  auditor,  and  it 
was  not  the  purpose  of  the  statute  to  pre- 
vent such  a  suit  as  this  being  brought  The 
plaintiff  has  capacity  to  sue,  and,  having 
capacity  to  sue,  may  maintain  the  action. 
The  motion  to  dismiss  the  action  as  improp- 
erly brought  was  therefore  correctly  over- 
ruled. 

[2]  It  is  also  Insisted  by  the  Attorney  Gen- 
eral that  the  act  of  March  11,  1912,  Is  In- 
valid under  section  51  of  the  Constitution 
which  provides:  "And  no  law  shall  be  re- 
vised, amended,  or  the  provisions  thereof  ex- 
tended or  conferred  by  reference  to  its  title 
only,  but  so  much  thereof  as  Is  revised, 
amended,  extended  or  conferred,  shall  bie  re- 
enacted  and  published  at  length."  It  is  In- 
sisted that  the  act  of  March  11,  1912,  is  an 
amendment  to  the  act  approved  March  21, 
1910,  and  that  that  act  is  not  re-enacted  or 
published  at  length.  The  act  of  March  21, 
1910,  is  entitled  "An  act  to  establish  a  plant 
for  the  preparation  of  hog  cholera  serum  and 
for  the  distribution  of  same  to  the  farmers  of 
the  state."  In  the  preamble  the  prevalence 
of  hog  cholera  and  the  necessity  for  the 
serum  is  set  out  and  then  it  is  enacted  that 
at  the  experiment  station  a  plant  for  the 
manufacture  of  the  serum  shall  be  estab- 
lished; $2,000  Is  appropriated  for  the  pur- 
pose of  Installing  the  necessary  plant  This 
is  the  sum  of  that  act  See  Acts  1910,  p. 
151.  The  act  of  March  11,  1912,  is  entlUed 
"An  act  to  benefit  the  agricultural  experi- 
ment station  of  the  State  University,  Lexing- 
ton, Kentucky,  appropriating  money  and  pro- 
viding revenues  for  the  maintenance  of  said 
experiment  station  and  for  conducting  ex- 
periments In°  the  various  lines  of  agriculture, 
and  to  meet  the  increased  demands  made 
upon  It  as  a  public  institution."    See  Acts 
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1912,  p.  134.  In  the  preamble  to  the  act  the 
reasons  for  Its  enactment  are  set  out,  and 
it  is  provided  In  the  act  that  the  money 
thereby  appropriated  shall  be  used  for  the 
pnrpose  of  making  field  experiments  in  the 
several  sections  of  the  state  to  ascertain 
what  crops  and  treatment  are  best  suited 
to  each,  to  discover  the  best  methods  of 
orchard  treatment,  to  conduct  investigations, 
to  develop  the  beef,  pork,  and  mutton  pro- 
ducing interests  of  the  state,  to  devise  feed- 
ing experiments,  to  demonstrate  the  most 
successful  combination  of  stock  foods,  to  in- 
vestigate live  stock  conditions  both  at  home 
and  abroad,  including  both  horses  and  cattle, 
to  conduct  investigations  for  the  advance- 
ment of  the  poultry  Interests  of  the  state, 
and  a  number  of  other  like  matters.  The  act 
of  1012  is  in  no  sense  an  amendment  of  the 
act  of  1910.  It  enlarges  the  agricultural 
experiment  station,  but  it  does  not  revise 
the  act  of  1910.  The  validity  of  such  legis- 
lation was  upheld  by  ns  in  Purnell  v.  Mann, 
105  Ky.  87,  48  8.  W.  407,  49  S.  W.  846,  50 
S.  W.  264,  20  Ky.  Law  Rep.  1146,  1396,  21 
Ky.  Law  Rep.  1129;  C!om.  v.  Reinecke  Coal 
Co.,  117  Ky.  885,  79  S.  W.  287,  25  Ky.  Law 
Rep.  2027;  Murphy  v.  City  of  rx>ui8ville,  114 
Ky.  762,  71  8.  W.  934,  24  Ky.  Law  Rep.  1674; 
Herndon  v.  Farmer,  114  Ky.  200,  70  S.  W. 
632,  24  Ky.  Law  Rep.  1045;  Wdmer  v. 
Com'rs,  124  Ky.  383,  99  S.  W.  242,  30  Ky. 
Law  Rep.  623;  Mark  v.  Bloom,  141  Ky.  474, 
133  S.  W.  203. 

[S]  Lastly,  it  is  insisted  that  there  were  on 
April  80,  1913,  outstanding  warrants  amount- 
ing to  $2,024,476.60  and  only  $229,820.32  in 
the  treasury ;  that  these  warrants  represent 
sums  which  the  commonweklth  of  Kentucky 
is  bound  to  pay,  and  that  In  the  aggregate 
these  outstanding  warrants  over  and  above 
the  cash  in  the  treasury  amount  to  a  sum  in 
excess  of  $500,000.  On  this  question  the  case 
is  not  to  be  distinguished  from  Rhea  v.  New- 
man, 163  Ky.  604,  156  S.  W.  154.  In  that 
case  we  fully  considered  the  constitutional 
provisions  r^ied  on  and  held  them  not  ap- 
plicable. We  adhere  to  the  conclnsion  we 
then  reached. 

The  circuit  court  having  properly  awarded 
the  mandamus,  it  follows  Uiat  bis  Judgment 
must  be  affirmed. 

Judgment  affirmed. 


HBTDRICK  V.  DICKBT  et  aL 

(Court  of  Appeals  of  Kentucky.    Jane 
17,  1913.) 

1.   VXNDOB  AND    PUBCHASBB   (|    78*)    —   COW- 

TBACT— Option— Time  as  Essence. 

A  contract  by  which  defendants  sell  and 
bind  themselves  to  convey  land  to  plaintiff, 
without  any  corresponding  obligation  on  his 
part  to  take  and  pay  for  it,  be,  by  its  terms, 
having  the  right  at  any  time  to  surrender  it 
on  payment  of  $10  and  forfeiture  of  the  orig- 
inal $100  cash  payment,  is  in  the  nature  of  an 


option,  BO  that  time  is  of  essence  of  the  con- 
tract. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  i|  121-126;    Dec.  Dig. 

S7&»] 

2.  SFECino    PiBFOBKANCK    ({    81*)    —    DlU- 

OENCE— Time  of  Demand. 

A  contract  by  which,  in  consideration  of 
$5  per  acre,  $100  cash  payment,  and  balance 
12  months  after  date,  and  when  the  amount 
was  ascertained  by  survey,  defendants  agreed 
to  convey  land  to  plaintiff,  he  to  have  the 
right  to  surrender  the  contract  on  payment 
of  $10  and  forfeiture  of  the  $100,  not  definite- 
ly fixing  time  for  performance,  plaintiff  should 
have  exercised  his  richt  and  demanded  per- 
formance in  a  reasonable  time,  and,  not  hav- 
ing done  so  within  eight  years,  specific  per- 
formance is  properly  denied. 

[Ed.  Note.— For  other  cases,  see  Specific 
Performance,  Cent  Dig.  H  230-232;  Dec. 
Dig.  {  91.*] 

3.  Specific  Peb»>bmance  (|  114*)— Pehtion 
—Averment  as  to  Demand. 

Construed  most  strictly  against  the  plead- 
er, as  it  should  be,  the  allegation  in  the  peti- 
tion for  specific  performance  that  plaintiff  de- 
manded that  defendants  furnish  hfm  ^th  an 
abstract  and  deed  is  one  of  such  a  demand 
just  prior  to  bringing  the  suit 

[Ed.  Note.— For  other  cases,  see  Specific 
Performance,  Cent  Dig.  S|  366-370,  372 ;  Dec. 
Dig.  {  114.*] 

Appeal  from  Circuit  Court,  Perry  County. 

Action  by  J.  C.  Heydrick  against  J.  J. 
Dldtey  and  another.  Judgment  for  defend- 
ants.   Plaintur  appeala    Affirmed. 

Harkins  &  Harkins,  of  Prestonsburg,  and 
Hogg  &  Johnson,  of  Hazard,  for  appellant 
Byrd  &  NickeU,  of  Lexington,  and  Bailey  P. 
Wootton  and  Jesse  Morgan,  both  of  Hazard, 
for  appellees. 

CLAY,  C.  On  July  10,  1903,  J.  J.  Dickey 
and  Ida  P.  Dickey,  who  were  the  owners  of 
a  certain  tract  of  land  in  Pike  county,  Ky., 
executed  to  D.  Y.  Combs  an  Instrument  In 
writing  which  is  as  follows: 

"This  agreement  made  and  entered  into 
this  10th  day  of  July,  1903,  by  and  between 
J.  J.  Dickey  and  his  wife,  Ida  P.,  of  Mason 
county,  and  state  of  Ky.,  party  of  the  first 
part  and  hereinafter  called  the  'grantor,' 
whldi  expression  shall  Include  his  heirs  and 
assigns  where  the  context  so  requires  or 
admits,  and  D.  Y.  Combs,  as  party  of  the 
second  part,  and  hereinafter  called  the  'gran- 
tee,' which  expression  shall  include  his  suc- 
cessors and  assigns  where  the  context  so 
requires  or  admits:  Witnesseth:  That  for 
and  in  consideration  of  $100.00  In  hand  paid, 
receipt  of  which  Is  hereby  acknowledged,  and 
as  first  payment  upon  the  sum  of  $5.00  per 
acre  for  the  tract  of  land  hereinafter  de- 
scribed, to  be  paid  In  twelve  months  from 
the  date  hereof,  and  when  the  amount  there- 
of is  ascertained  and  conveyed  as  hereinafter 
stated,  the  'grantor'  has  sold  and  hereby 
agrees  to  convey  to  the  'grantee'  the  follow- 
ing described  tract  of  land  situated  on  the 
waters  of  Ky.  river.  In  Perry  county,  state 


•For  oUier  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  A  Rap'r  Indexes 


Digitized  by 


v^oogle 


916 


1B7  SOUTHWESTBIRN  REPORTEB 


(Ky. 


of  Ky.,  bounded  and  described  as  follows, 
to  wit:  Lying  and  being  on  tbe  head  of  Scuddy 
creek  of  Cars  fork  of  the  North  fork  of  the 
Ky.  river  and  this  being  the  same  2  tracts  of 
land  conveyed  by  J.  B.  Hollin  and  wife  to  J. 
J.  Dickey,  bearing  date  of  Feb.  22,  1901,  rec- 
ord in  deed  book  N,  page  549  and  50  of.  Perry 
county.  One  tract  containing  130  acres  and 
the  other  tract  containing  70  acres  more  or 
less.  Before  payment  of  the  said  deferred 
consideration  can  be  demanded  by  the  'gran- 
tor' as  a  matter  of  strict  right,  the  number 
of  acres  In  said  boundary  Is  to  be  determined 
by  actual  survey  made  by,  and  under  the 
direction  of,  a  competent  dvll  engineer,  at 
the  expense  of  the  'grantor,'  and  the  'gran- 
tor' shall  furnish  a  complete  abstract  show- 
ing title  In  him,  and  thereupon  convey  or 
tender  to  the  'grantee'  deed  containing 
covenants  of  general  warranty,  and  the  fur- 
ther covenants  that  he  is  seised  in  fee  simple 
of  said  land.  In  actual  possession  thereof, 
and  has  good  right  and  full  power  and  au- 
thority to  sell  and  convey  the  same,  and 
that  the  'grantee'  shall  and  may  have,  hold 
and  enjoy  the  said  property  free  from  evlc- 
.  tlon  or  disturbance  by  title  paramount  to 
that  conveyed  by  the  said  deed,  and  that  the 
land  hereby  sold  and  thereby  to  be  conveyed, 
is  free  from  all  liens  or  Incumbrances,  con- 
cerning which  covenant  it  is  hereby  expressly 
declared  that  representation  as  to  the  afore- 
said terms  of  said  warranty  to  be  made  are 
declared  an  essential  condition  and  moving 
consideration  of  this  agreement  Right  of 
way  upon  and  over  said  land  for  the  pur- 
pose of  surveying  and  prospecting  aforesaid 
land.  Is  granted  to  the  aforesaid  'grantee,' 
his  successors  and  assigns,  or  persons  act- 
ing under  his  authority. 

"It  is  further  agreed  by  and  between  the 
parties  hereto  that  the  'grantee'  has  the  right 
at  any  time  to  surrender  this  agreement 
upon  the  payment  of  the  sum  of  110.00, 
which  amount  the  'grantor'  hereby  agrees  to 
accept  as  a  full  consideration  for  the  sur- 
render of  this  agreement,  and  the  'grantee'  is 
thereupon  released  from  all  liability  named 
in  this  agreement,  and  hereby  forfeits  the 
sum  of  $100.00  this  day  advanced  on  this 
contract. 

"In  testimony  whereof  the  said  parties 
hereto  have  hereunto  set  their  hands  and 
seals,  the  day  and  year  first  above  written." 

The  Instrument  was  acknowledged  by  J.  J. 
Di<3cey  and  wife  on  July  10,  1903,  and  de- 
livered to  D.  Y.  Combs.  On  July  23,  1903, 
D.  Y.  Combs,  by  his  written  Indorsement 
thereon,  and  for  value  received,  assigned  and 
transferred  the  agreement  to  J.  C.  Heydrick, 
his  heirs  and  assigns.  The  assignment  was 
acknowledged  before  the  county  clerk  of  Pike 
county.  On  July  24,  1903,  the  Instrument, 
including  the  assignment,  was  recorded  in 
the  office  of  the  clerk  of  the  Pike  county 
court 

Plaintiff,  J.  C.  Heydrick,  brought  this  action 


against  defendants,  3.  J.  Dickey  and  Ida  P. 
Dickey,  for  a  specific  performance.  The  pe- 
tition alleges  that  plaintiff  had  called  upon 
defendants  to  deliver  to  him  an  abstract  of 
title  and  to  convey  to  him  the  property  in 
question,  and  had  offered  to  pay  them  there- 
for the  full  amount  of  the  purchase  price  in 
cash,  but  that  the  defendants  had  failed  and 
refused  to  comply  with  the  contract  Plain- 
tiff also  alleges  that  he  was  able,  ready,  and 
willing  to  pay  the  purchase  price,  and  asked 
that  defendants  be  adjudged  to  make  con- 
veyance to  him  In  accordance  with  the  con- 
tract and  upon  their  failure  to  do  so  that 
the  master  commissioner  make  conveyance. 
The  defendants  demurred  to  the  petition, 
and  at  the  same  time  filed  an  answer,  coun- 
terclaim, and  cross-petition.  Thereafter 
plaintiff  filed  an  amended  petition,  'stating 
that  he  had  caused  the  land  to  be  surveyed, 
and  setting  out  by  metes  and  bounds  the  two 
tracts  embraced  therein ;  the  first  tract  con- 
taining 66.62  acres,  the  second  tracts  138.51 
acres.  To  the  amended  petition  R.  M.  Mc- 
Intlre^  N.  W.  Brashear,  and  others  were 
made  parties  defendant;  It  being  alleged 
that  they  were  asserting  some  kind  of  claim 
to  the  land  in  question.  A  demurrer  was 
sustained  to  the  petition  as  amended,  and 
the  petition  dismissed.    Plaintiff  appeals. 

It  will  be  observed  that  the  price  of  the 
land  in  question  was  fixed  at  $5  per  acre,  and 
that  the  contract  recites  the  receipt  of  |100 
In  hand  paid,  and  provides  that  the  number 
of  acres  In  the  boundary  is  to  be  determined 
by  actual  survey,  made  by  and  under  the  di- 
rections of  a  competent  civil  engineer  at  the 
expense  of  the  grantor,  and  that  right  of 
way  upon  and  over  said  lands  for  the  purpose 
of  surveying  and  prospecting  is  granted  to 
the  grantee,  his  successors  and  assigns,  or 
persons  acting  under  his  authority.  This 
provision  evidently  contemplates  that  the  sui^ 
veying  was  to  be  done  by  the  grantee's 
agents,  though  at  the  expense  of  the  gran- 
tor. The  contract  also  provides  that  the 
grantee  has  the  right  any  time  to  surrender 
the  agreement  upon  the  payment  of  the  sum 
of  $10,  which  amount  the  grantor  agrees  to 
accept  as  a  full  consideration  for  the  surren- 
der. Dpon  the  payment  of  the  $10,  the  gran- 
tee is  relieved  from  all  liability,  but  forfeits 
the  sum  of  $100  advanced  on  the  contract 
The  contract  also  provides  that  the  consid- 
eration of  $6  per  acre  should  be  paid  In  12 
months  from  the  date  of  the  agreement  and 
when  the  amount  of  land  was  ascertained  and 
conveyed  as  provided  by  the  agreement 

[1,2]  Here,  then,  we  have  a  contract  by 
which  the  grantors  sell  and  bind  themselves 
to  convey  the  property  In  question  without 
any  corresponding  obligation  on  the  part  of 
the  grantee  to  take  and  pay  for  the  land. 
Had  the  grantors  tendered  him  a  perfect  ti- 
tle and  otherwise  complied  with  the  provi- 
sions of  the  contract,  he  could,  by  surrender- 
ing the  $100  cash  payment  and  paying  the 
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further  som  of  $10,  bare  escaped  all  liabil- 
ity under  the  contract  In  that  event  they 
could  not  have  obtained  specific  performance, 
for  the  right  to  be  relieved  of  all  liability 
In  the  manner  indicated  was  one  which,  by 
the  very  terms  of  the  contract,  he  could  exer- 
cise "at  any  time."  In  other  words,  the 
grantee's  obligation  under  the  contract  is  a 
matter  of  election,  and  he  may  take  the  land 
or  not,  Just  as  he  sees  fit  Being  enforce- 
able against  the  grantors  by  the  grantee,  but 
unenforceable  against  the  grantee  If  he  so 
elect,  the  agreement  is  unilateral  and  Is  rath- 
er In  the  nature  of  an  option  than  an  execu- 
tory contract  of  sale.  We  therefore  conclude 
that  time  Is  of  the  essence  of  the  contract 
Stembrldge  t.  Stembridge's  Adm'r,  87  Ky. 
91,  7  S.  W.  611,  9  Ky.  Law  Rep.  948;  litz, 
etc.,  V.  GoosUng,  etc.,  93  Ky.  185,  19  S.  W. 
527, 14  Ky.  Law  Rep.  91, 21  L.  R.  A.  127.  The 
time  for  performance  not  being  definitely  fix- 
ed by  the  contract,  the  grantee  should  have 
exercised  his  right  under  the  contract  and 
demanded  performance  within  a  reasonable 
time. 

[3]  While  the  petition  does  allege  that 
plaintiff  demanded  that  the  grantors  furnish 
him  with  abstract,  deed,  etc.,  yet,  under  the 
rule  that  a  pleading  is  construed  most  strong- 
ly against  the  pleader,  we  take  it  that  the 
demand  was  made  Just  prior  to  the  time 
that  suit  was  brought  That  being  true, 
there  was  neither  demand  nor  suit  for  spe- 
cific performance  until  after  the  lapse  of 
eight  years  from  the  time  the  contract  was 
executed.  Having  not  only  failed  to  demand 
iperforniance  within  a  reasonable  time,  but 
having  postponed  his  demand  and  suit  for 
such  an  unreasonable  time  as  to  Justify  the 
Inference  that  the  contract  was  abandoned 
by  both  parties,  specific  performance  should 
not  be  decreed.  We  therefore  conclude  that 
the  trial  court  properly  sustained  the  demur- 
rer to  the  petition  as  amended. 

Judgment  affirmed. 


GEORGB  E.   KEITH  GO.  ▼.  HUMMEL. 

(Court  of  Appeals  of  Kentucky.     June  20, 
1913.) 

Attachmekt    (t   267*)— Grounds— CoNCTAi,- 
MKNT  TO  Avoid  Summons— Evidence. 
Evidence   in  attachment   had    on   affidavit 

that  defendant  had  concealed  himself  so  that 

summons   could   not   be   served   upon   him   held 

to  show  such  concealment. 
[Ed.  Note.— For  other  cases,^  see  Attachment, 

Cent  Dig.  H  911-915;   Dec.  Dig.  {  267.»] 

Appeal  from  Circuit  Court,  McCracken 
County. 

Action  by  the  George  E.  Keith  Company 
against  L.  Hummel.  Judgment  for  plaintiff 
with  an  order  discharging  his  attachment, 
and  he  appeals.    Reversed  and  remanded. 

Baton  &  Boyd,  of  Paducah,  for  appellant 
Miller  &  Miller,  of  Paducah,  for  appellee. 


CLAT,  C  In  the  month  of  March,  1912, 
plaintiff,  George  E.  Keith  Company,  a  cor- 
poration organized  under  the  laws  of  the 
state  of  Massachusetts,  sold  and  delivered  to 
defendant,  L.  Hummel,  certain  goods  and 
merchandise  at  the  price  of  $438.13.  The  ac- 
count not  being  paid,  it  was  sent  to  the  law 
firm  of  Eaton  &  Boyd  for  collection.  On 
October  16,  1912,  they  brought  suit  against 
the  defendant,  and  on  the  18th  day  of  Octo- 
ber took  out  a  general  order  of  attachment, 
based  on  an  aflldavlt  alleging  that  the  de- 
fendant had  left  the  county  of  bis  residence, 
to  wit,  McCracken  county,  to  avoid  service 
of  summons;  and  (2)  that  he  so  concealed 
himself  that  summons  could  not  be  served  on 
him.  Another  ground  was  relied  ou,  but  was 
defectively  stated  in  the  affidavit  On  Jan- 
uary 6,  1913,  defendant  filed  an  answer  and 
affidavit  controverting  the  grounds  of  the 
attachment  On  January  8th  he  entered  a 
motion  to  discharge  the  attachment,  and  filed 
notice  of  the  motion  which  had  been  served 
on  plaintiffs  attorneys  on  the  previous  day. 
The  hearing  of  the  motion  was  continued  un- 
til January  lOtb.  Plaintiff  filed  a  motion  for 
a  continuance.  The  motion  was  overruled, 
and  the  court,  after  hearing  evidence,  gave 
Judgment  in  favor  of  plaintiff  for  the  amount 
of  its  claim,  with  interest,  but  entered  an 
order  discharging  the  attachment  Plaintiff 
appeals. 

The  evidence  bearing  on  the  grounds  of 
attachment  is,  in  substance,  as  follows :  De- 
fendant testified  that  Mr.  Boyd  had  been 
pushing  him  very  hard  about  the  claim.  At 
that  time  his  mother  was  very  sick,  and  he 
had  to  go  to  Chicago.  He  left  for  Chicago 
on  the  8th  or  9th  of  October.  He  stayed 
there  three  or  four  days.  When  he  left  Chi- 
cago his  Intention  was  to  go  to  Guthrie  to 
get  the  money.  He  went  to  Guthrie  to  see  If 
his  father-in-law  would  not  let  him  have  the 
money.  His  father-iu-law  was  a  wealthy  man. 
From  Guthrie  he  went  to  Louisville  to  see 
his  brother-in-law,  who  was  also  wealthy,  to 
get  him  to  pay  half  the  debt  While  he  was 
in  Louisville  he  was  doing  nothing.  While 
there  he  got  a  telegram  that  his  store  had 
been  closed  up.  Did  not  know  anything  about 
when  court  began,  and  did  not  know  be  was 
going  to  be  sued.  On  cross-examination  be 
stated  that  he  promised  to  pay  Mr.  Boyd  be- 
tween the  lOth  and  25th  one-half,  and  ten 
days  later  the  balance.  He  did  not  tell  Mr. 
Boyd  that  he  was  going  away.  He  told  the 
clerks  to  tell  Mr.  Boyd  that  he  would  be 
back  between  the  lOth  and  26th.  On  the 
16th  of  October  he  was  in  Louisville.  On 
tbe  17tb  and  18th  he  was  in  Louisville. 
When  he  got  tbe  telegram  that  his  store  had 
been  closed  up  he  left  Louisville  on  the  4 
o'clock  train  Saturday  morning.  Mr.  B.  M. 
PhiUey,  who  had  several  large  claims  against 
defendant,  testified  that  he  asked  defendant 
if  he  had  any  relatives  from  whom  he  could 
borrow.    Defendant  said  possibly  his  father- 
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tn-Iaw  or  brother-in-law  might  loan  him  the 
money.  Philley  suggested  that  his  wife  go 
to  see  them.  Defendant  said  she  coald  not 
go  as  the  baby  was  not  welL  Phllley  then 
suggested  that  defendant  go.  A  day  or  two 
later  Phllley  called  and  defendant  was  gone. 
Defendant's  stock  was  worth  between  $7,000 
and  $8,000.  On  cross-examination  witness 
stated  that  at  the  time  he  had  this  conver- 
sation it  was  between  the  Ist  and  10th  of 
the  month  of  October.  He  had  four  claims 
against  defendant,  one  for  $1,100,  one  for 
$700,  and  two  small  ones. 

Ex  Mason,  a  clerk  in  defendant's  store,  tes- 
tified that  defendant  told  him  a  few  days 
before  he  left  that  he  had  to  raise  some  mon- 
ey, and  be  spoke  several  times  of  going  to 
see  his  father-in-law.  On  the  8th  or  9th  de- 
fendant told  witness  that  be  was  going  away 
and  did  not  know  when  he  would  return. 
His  purpose  was  to  raise  the  money.  On 
cross-examination  witness  stated  that  he  did 
not  Imow  where  defendant  was,  but  only 
knew  where  defendant  told  him  he  was  go- 
ing. 

For  plaintur  Mr.  A.  E.  Boyd,  an  attorney 
at  law,  who  had  the  claim  for  collection,  tes- 
tified that  he  received  the  claim  the  latter 
part  of  September.  He  had  several  conver- 
sations with  defendant  about  it  In  his  ofiSce 
and  at  defendant's  store.  Defendant  prom- 
ised to  pay  half  of  the  claim  on  the  10th  day 
of  October,  and  said  he  would  pay  the  bal- 
ance on  the  20th.  Witness  told  him  that  the 
people  he  represented  were  anxious  for  the 
claim  to  be  paid  or  for  suit  to  be  filed;  that 
if  defendant  would  pay  the  claim  before  the 
October  term  of  the  court  it  would  be  satis- 
factory. Defendant  said  he  would  pay  half 
on  the  10th  and  try  to  arrange  for  the  bal- 
ance before  court  This  conversation  took 
place  the  latter  part  of  September  or  the 
first  part  of  October.  On  October  10th  be 
went  to  see  defendant  Defendant  was  gone 
and  no  one  could  tell  him  where  be  was  or 
when  he  would  be  back.  He  afterwards  went 
to  defendant's  store  on  several  occasions  and 
was  Informed  by  his  brother-in-law  that  he 
did  not  know  when  defendant  would  return. 
On  the  18th  his  brother-in-law  said  that 
plalntlfT  had  gone  away  to  raise  money,  and 
would  be  back  in  a  day  or  two,  if  he  could 
raise  it;  but  if  he  could  not  raise  it  he  did 
not  Imow  when  he  would  be  back.  There- 
upon witness  had  the  attachment  Issued. 
The  deputy  sheriff  in  whose  hands  the  sum- 
mons against  defendant  was  placed  for  serv- 
ice was  called,  and  It  was  then  admitted  by 
the  parties  that  the  deputy  sheriff  looked  for 
the  defendant  on  the  16th  and  18th,  but 
could  not  find  him. 

In  rebuttal  Hummel  testified  that  Mr. 
Boyd  did  not  mention  to  tdm  anything  about 
when  court  began,  and  witness  did  not  know 
when  court  did  begin.  He  had  only  been 
living  in  Paducah  since  March  1st  He  de- 
nied that  Mr.  Koyd  told  him  tliat  unless  he 


paid  the  account  he  would  be  sued,  fie  fold 
Mr.  Boyd  that  he  would  pay  the  miJMby  by 
the  10th  or  25tb. 

Mr.  Boyd  further  testified  that  defen^Mt 
said  that  he  would  pay  on  the  lOtb,  and 
that  he  then  told  the  defendant  that  he 
would  have  to  pay  the  other  half  before 
court  convened. 

We  deem  it  unnecessary  to  pass  on  the 
question  of  continuance,  in  view  of  the  con- 
clusion of  the  court  In  regard  to  the  order 
discharging  the  attachment 

The  question  Is:  Did  defendant  leave  Mc- 
Cracken  county  to  avoid  the  service  of  sum- 
mons, or  did  he  so  conceal  himself  that  sum- 
mons could  not  be  served  upon  him?  Coun- 
sel for  defendant  contend  that  the  trrUaace 
falls  to  establish  either  of  these  facts.  On 
the  contrary,  it  is  insisted  that  the  wriglit 
of  the  evidence  is  to  the  effect  that  defend- 
ant was  absent  from  the  county  in  a  bona 
fide  attempt  to  secure  money  for  the  purpose 
of  paying  the  debt  In  this  connection  we 
are  referred  not  only  to  the  statements  of 
defendant  but  the  evidence  of  Mr.  Phllley. 
who  says  that  be  advised  defendant  to  see 
his  father-in-law  and  brother-in-law.  De- 
fendant's conduct,  however,  must  be  Judged 
in  the  light  of  all  the  attendant  circumstance 
es.  According  to  plalutlfTs  evidence,  he 
agreed  to  pay  half  the  money  on  the  10th, 
and  the  balance  before  court  convened.  Ac- 
cording to  defendant's  evidence,  he  was  to 
pay  half  of  the  claim  between  the  10th  and 
25th  of  October,  and  the  balance  within  ten 
days.  The  next  term  of  the  McCracken  cir- 
cuit court  was  approaching.  The  last  suing 
day  for  that  term  was  October  18th.  De- 
fendant was  heavily  in  debt  He  was  being 
pressed  not  only  by  plaintiff  but  by  other 
creditors.  On  the  day  before  he  was  to 
make  a  payment  on  the  debt  in  question  be 
left  the  county.  He  says  that  he  went  to 
Chicago  to  see  his  mother,  who  was  sick. 
He  remained  there  three  or  four  days.  E'rom 
there  he  went  to  Guthrie  to  see  his  father-in- 
law.  He  then  returned  to  Louisville.  He 
was  in  Louisville  on  the  16th,  and,  accord- 
ing to  his  own  statement,  he  was  then  doing 
nothing.  He  says  that  his  father-in-law  and 
brother-in-law  were  to  meet  him  in  Padu- 
cah on  October  21st  and  arrange  for  the  pay- 
ment of  his  debts.  This  arrangement  had 
been  consummated.  Even  if  it  had  not  been 
it  would  not  have  taken  long  to  consummate 
it  There  was  nothing  to  prevent  him  from 
returning  to  Paducah  on  the  17th.  As  a 
matter  of  fact,  he  did  not  return  until  the 
19th,  when  it  was  too  late  to  serve  him  with 
process.  Though  we  give  full  effect  to  his 
and  Mr.  Philley's  statements  in  regard  to 
his  leaving  Paducah  for  the  purpose  of  get- 
ting money  to  pay  his  debts,  the  fact  never- 
theless remains  that  he  stayed  away  too 
long.  He  gives  no  good  reason  why  he 
should  not  have  returned  sooner.  Here, 
then,  we  have  a  case  where  a  merchant  heav- 
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ily  in  debt  agrees  to  make  a  payment  to 
one  of  his  creditors  on  tbe  lOtb  day  of  tbe 
montb.  He  leaves  on  tbe  day  before,  wltb- 
out  advising  his  creditor's  attorney  of  his  In- 
tention to  leave.  Thougb  claiming  be  was 
gone  for  the  purpose  of  borrowing  money  to 
pay  bis  debts,  be  nevertheless  remains  away 
after  be  has  arranged  to  secure  the  money. 
Not  only  80,  but  he  manages  to  stay  away 
until  It  Is  too  late  to  serve  him  with  process 
for  the  ensuing  term  of  court.  In  our  opin- 
ion, the  evidence  clearly  shows  that  he  was 
so  concealing  himself  that  summons  could 
not  be  served  upon  him.  It  follows,  there- 
fore, that  the  trial  court  erred  in  discharg- 
ing tbe  attachment 

Judgment  reversed,  and  cause  remanded 
for  proceedings  consistent  wltb  this  opinion. 


THURMAN  V.  COMMONWEALTH 

(Court  of  Appeals  of  Kentucky.     June  20, 
1913.) 

1.  JUBT  (f  72*)— SOMHONINQ  JURT— DISCRE- 
TION  OV  COUBT. 

Under  Ky.  St.  (  2447,  authorizing  the 
judge,  when  the  panel  has  been  exhausted  by 
chaUenge,  to  supply  jurors  by  drawing  from 
the  drum  or  wheel  case,  or  by  directing  the 
sheriff  to  summon  bystanders,  the  court  in 
its  discretion  may  direct  the  summoning  of  by- 
standers. 

[Ed.  Note.— For  other  cases,  see  Jury,  Gent 
Dig.  SJ  333-347:   Dec.  Dig.  S  72.»] 

2.  Cbiminal  liAW  (i  1023*)— Questions  Re- 
vizwABLB— Challenge  of  Jurobs— "Ghal- 
UNOK  fob  Cause." 

Under  Cr.  Code  Frac.  {  281,  as  amended 
by  Act  1910,  providing  that  the  decisions  of 
the  court  on  challenges  for  cause  shall  not  be 
subject  to  exception,  a  challenge  by  accused 
of  a  jnror  summoned  by  a  deputy  sheriff  not 
duly  sworn  is  a  "challenge  for  cause,"  and  the 
ruling  of  tbe  trial  court  thereon  is  not  subject 
to  exception. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  2583-2608;  Dec.  Dig.  § 
lUZo. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  p.  1042.] 

3.  Homicide  (}  276*)—EviDErJCB— Verdict. 

Where  the  evidence  was  conflicting  on  the 
issue  whether  accused  in  good  faith  abandon- 
ed the  difficulty,  and  whether  decedent  was  the 
aagressor  in  the  difficulty  in  which  be  was  kill- 
ed, the  question  was  properly  submitted  to  the 
jury. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  {  560;  Dec  Dig.  §  276.*] 

Appeal  from  Circuit  Court  Allen  County. 
Walter  Thurman  was   convicted  of  man- 
slaughter, and  be  appeals.    Affirmed. 

Bradbum  &  Basham,  of  Bowling  Green, 
O.  M.  Hlnton,  of  Scottsville,  W.  D.  Gilliam, 
of  Scottsville,  and  J.  Tom  Durham,  of  Gal- 
latin, Tenn.,  for  appellant  Jas.  Garnett, 
Atty.  Gen.,  and  D.  O.  Myatt  Asst  Atty. 
Gen.,  for  the  Commonwealth. 

TURNER,  J.  Appellant  was  Indicted  at 
tbe  April  term,   1912,   of  the  Allen   circuit 


court  charged  with  the  murder  of  W.  B. 
Roark,  and  upon  his  trial  was  convicted  of 
manslaughter,  and  sentenced  to  the  peni- 
tentiary. 

In  bis  motion  and  grounds  for  a  new  trial, 
be  relies  upon  three  alleged  errors:  (1)  That 
the  court  erred  to  his  prejudice  In  refusing, 
after  the  regular  panel  of  tbe  Jury  had  been 
exhausted,  to  draw  from  tbe  drum  or  wheel 
case  a  sufficient  number  of  names  to  com- 
plete the  Jury,  but  on  tbe  contrary,  directed 
the  sheriff  to  summon  a  sufficient  number 
of  bystanders  for  that  purpose ;  (2)  that  one 
of  the  deputy  sheriffs  who  assisted  In  sum- 
moning the  bystanders  was  not  sworn  as  re- 
quired by  section  2262  of  tbe  Kentucky  Stat- 
utes; <3)  that  the  verdict  is  not  sustained 
by  the  evidence. 

Appellant  Is  a  citizen  of  Tennessee,  and 
deceased  was  a  citizen  of  Allen  county  In 
this  state,  and  they  resided  about  15  miles 
from  each  other.  On  the  day  of  tbe  difficul- 
ty appellant  started  from  bis  home,  as  he 
says,  for  the  purpose  of  procuring  some  whis- 
ky for  some  members  of  his  family  who  were 
ill  wltb  the  measles.  He  first  sought  to  pro- 
cure tbe  whisky  from  some  other  parties 
nearer  his  home,  but  not  succeeding,  be  went 
to  the  house  of  deceased.  When  be  reached 
there  deceased  was  not  at  tbe  house,  but  was 
out  on  his  farm.  Upon  the  return  of  Roark 
to  the  house  some  time  later,  appellant  made 
his  request  for  tbe  whisky,  and  there  seems 
to  have  been  some  hesitation  upon  the  part 
of  Roark  to  let  him  have  it  This  request 
was  a  little  later  renewed  by  appellant  at 
the  bam  some  little  distance  away  from  the 
whisky  house,  where  it  was  first  made.  Ap- 
pellant became  urgent  in  his  request  at  tbe 
bam,  and  Roark  finally  peremptorily  declin- 
ed to  let  him  have  the  whisky,  and  ordered 
him  to  get  off  of  bis  premises.  A  difficulty 
between  them  followed.  In  which  appellant 
was  struck  in  the  head  with  a  rock,  and  in 
which  Roark  was  shot  In  tbe  left  arm  with 
a  pistol.  There  was  present  at  the  difficulty 
in  the  bam  one  Carter,  an  employ^  of  Roark. 
The  residence,  barn,  and  whisky  house  of  de- 
ceased are  located  on  the  Scottsville  and 
Gallatin  pike.  The  whisky  house  Is  south  of 
tbe  residence  in  tbe  direction  of  Gallatin. 
Tbe  residence  Is  between  tbe  bam  and  the 
whisky  house  and  near  the  pike,  and  the 
bam  is  about  150  yards  north  of  the  resi- 
dence in  the  direction  of  Scottsville,  and  is 
about  60  or  60  yards  from  the  pike;  there 
Is  a  footpath  going  from  tbe  bam  to  tbe 
residence  running  nearly  parallel  with  tbe 
pike.  At  the  conclusion  of  the  difficulty  in 
the  barn,  appellant  went  out  one  way  and 
proceeded  hastily  down  the  pike  to  where 
his  horse  was  bitched  near  the  whisky  house, 
while  deceased  and  Carter  took  the  footpath 
from  the  bam  to  tbe  house.  Roark,  when 
be  and  Carter  reached  tbe  bouse,  directed 
Carter  to  bring  him  his  shotgun,  which  was 
done,  and  when  be  stepped  to  the  corner  of 
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the  house,  or  In  view  of  appellant,  who  was 
at  or  near  the  whisky  house,  the  difScnlty 
was  renewed.  There  were  two  shots  from  a 
shotgun  and  several  shots  from  each  side 
with  pistols;  Roark  having  also  procured  a 
pistol  after  reaching  the  house.  Roark  was 
fatally  injured,  from  which  he  died  within 
a  few  hours.  The  evidence  Is  very  conflict- 
ing as  to  who  began  the  second  difficulty. 
It  is  the  contention  of  appellant  that  after 
the  trouble  at  the  bam,  he  had  in  good  faith 
abandoned  the  difficulty,  had  fled  the  field, 
and  was  unhitching  his  horse  with  a  view 
of  immediately  leaving,  when  Roark  fired 
upon  him  from  the 'house  with  the  shotgun. 
On  the  contrary,  it  is  in  evidence  by  several 
witnesses  that  appellant  opened  the  second 
difficulty,  and  had  fired  two  shots  from  his 
pistol  before  Roark  fired  with  the  shotgun. 

[1]  1.  The  action  of  the  trial  court  In  di- 
recting the  sheriff  to  summon  bystanders 
after  the  regular  panel  had  been  exhausted 
is  expressly  permitted  by  section  2247  of  the 
Kentucky  Statutes.  That  section  seems  to 
give  the  trial  court  the  discretion  either  to 
draw  the  names  from  the  drum  or  wheel 
case,  or  direct  the  summoning  of  bystanders. 
In  so  ta.t  as  applicable,  it  is  as  follows:  "If, 
in  any  criminal  or  penal  cause  or  proceeding 
called  for  trial,  the  panel  shall  be  exhausted 
by  challenge,  the  Judge  may  supply  such 
Jurors  by  drawing  from  the  drum  or  wheel 
case,  or  may  direct  the  sheriff  to  summon  for 
trial  of  that  cause,  any  number  of  bystand- 
ers or  persons  to  fill  such  vacancies."  Laugh- 
Un  V.  Commonwealth,  37  S.  W.  690,  18  Ky. 
Law  Rep.  640.  It  was  doubtless  the  pur- 
pose of  the  statute 'in  giving  this  discretion 
to  enable  circuit  courts  to  proceed  with  the 
business  without  the  delay  which  might  be 
occasioned  by  summoning  the  Jurors  whose 
names  should  come  out  of  the  drum,  and  to 
facilitate  business  by  summoning  the  by- 
standers who  were  already  at  or  near  the 
courthouse.  In  order  that  such  delay  might 
be  avoided. 

[2]  2.  It  appears  that  the  court  failed,  at 
the  beginning  of  the  term,  to  administer  the 
oath  required  by  section  2262  of  the  Ken- 
tucky Statutes  to  one  of  the  deputy  sheriffs; 
and  it  is  urged  that,  inasmuch  as  this  depu- 
ty participated  in  the  summoning  of  the  by- 
standers without  having  taken  the  statutory 
oath,  the  Jury  was  not  made  up  according 
to  law.  It  does  appear  that  the  deputy  sher- 
iff referred  to  was  not  swvm  at  the  begin- 
ning of  the  term  when  the  sheriff  and  his 
other  deputies  were  sworn,  and  that  he  did 
summon  several  who  were  examined  as  to 
their  qualifications  for  Jurors;  but  there  Is 
nothing  in  the  record  to  show  whether  any 
one  of  those  summoned  by  this  deputy  was 
accepted  as  a  Juror.  Section  281  of  the 
Criminal  Code,  as  amended  by  the  Act  of 
1910,  is  as  follows:  "The  decisions  of  the 
court  upon  challenges  to  the  panel,  and  for 


catise,  or  upon  motions  to  set  aside  an  in- 
dictment, shall  not  be  subject  to  exceptton." 
It  appears  that  this  question  was  first  rais- 
ed by  appellant  in  the  motion  and  grounds 
for  a  new  trial ;  but,  if  it  had  been  made  at 
the  trial,  and  it  had  affirmatively  appeared 
that  some  one  or  more  members  of  the  Jury 
who  were  accepted  and  tried  the  case  had 
been  summoned  by  the  deputy  who  was  not 
sworn,  it  would  not  have  been  within  the 
power  of  this  court  under  the  provisions  of 
the  section  quoted  to  review  the  action  of 
the  circuit  court  The  challenge  by  appel- 
lant of  such  a  Juror  would  have  necessarily 
been  a  challenge  "for  cause,"  and  under 
the  express  terms  of  that  section  the  action 
of  the  circuit  court  would  not  have  been  sub- 
ject to  exception.  Curtis  t.  Commonwealth, 
110  Ky.  845,  62  S.  W.  886,  23  Ky.  Law  Rep. 
267;  Vinegar  v.  Commonwealth,  104  t^. 
106,  48  S.  W.  610,  20  Ky.  Law  Rep.  412; 
Powers  V.  Commonwealth,  114  Ky.  237,  70 
S.  W.  644,  1050,  71  S.  W.  494,  24  Ky.  Law 
Rep.  1007,  1186,  1350;  Hendrlckson  v.  Com- 
monwealth, 146  Ky.  742,  143  S.  W.  433; 
Lawson  v.  Commonwealth,  162  Ky.  113,  153 
S.  W.  66. 

[S]  3.  We  are  free  to  confess  that  we  have 
been  somewhat  impressed  with  the  conten- 
tion of  appellant  that  the  circumstances 
show  that  he  in  good  faith  had  abandoned 
the  difficulty  after  the  first  trouble  in  the 
bam,  and  that  deceased  was  the  aggressor 
in  the  second  difficulty  in  which  he  was  kill- 
ed; but  a  careful  examination  of  the  evi- 
dence discloses  an  irreconcilable  conflict  as 
to  whether  appellant  or  deceased  first  re- 
newed the  difficulty.  We  are  unwilling  to 
say  that  t)iere  was  not  such  evidence  as 
Justified  the  lower  court  in  submitting  this 
question.  The  rule  that  where  there  is  any 
conflict  in  the  evidence  the  Issues  must  be 
submitted  to  the  Jury  Is  too  well  known  to 
call  for  elaboration. 

These  questions  were  all  submitted  to  the 
Jury  in  carefully  worded  and  well-drawn  in- 
stractlons,  which  are  not  complained  of. 

On  the  whole  case  w«  see  no  prejudicial 
error. 

Judgment  affirmed. 


GOOLRICK  et  aL  v.  WALLACE  et  aL 

(Court  of  Appeals  of  Kentucky.    June  20, 
1913.) 

1.  BvinEKOB  (I  460*)— Paboi.  Bvidknck— In- 

DOBSEICENT  WnHOTTT  RbCOUBSB. 

Under  Negotiable  Instramenta  Act  (Ky.  St 
I  3720b)  IS  33,  38,  providing  that  an  indorse- 
ment may  be  qaalined,  and  declaring  that  a 
qualified  indorsement  may  be  made  by  adcfing 
to  the  indorser's  signature  the  words  "with- 
out recourse,"  parol  evidence  is  admissible  to 
show  that  the  qualifying  words  "without  re- 
course," appearing  between  the  indorsements 
of   the  payee   and   a  third  person,   limit  Ae 
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payee's  indoriement  and  make  him  an  indorser 
^tboat  recoorae. 

[Ed.  Note.— For  other  cases,   see  Evidence. 
Cent  Dig.  H  2066-2082,   2084;    Dec.   Dig.  ( 
450.*] 
2.  Bills  and  Notes  (I  293*)— Indobseioent 

WrrHOUT   EECOUBSB— BfTBCT. 

The  purpose  of  an  indorsement  without 
recourse  is  to  transfer  the  title  to  the  instru- 
ment without  creating  any  personal  liability  on 
the  part  of  the  indorser. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  K  662-664;  Dec.  Dig.  { 
293.*] 

Appeal  from  Circuit  Conrt,  Shelby  County. 

Action  by  C.  O.  Ooolrick  and  others  against 
Hart  Wallace  and  others.  From  a  Judgment 
of  dismissal,  plaintiffs  appeal.    Affirmed. 

Ellerbe  Carter  and  Dayton  T.  Mitchell, 
both  of  Louisville,  for  appellants.  'Willis, 
Todd  &  Bond  and  P.  J.  Beard,  all  of  Shelby- 
Tllle,  for  appellees. 

LASSING.  J.  Ralph  Iczard  executed  and 
delivered  bis  promissory  note  for  $3,405,  of 
date  June  8,  1910,  payable  to  the  order  of 
Hart  Wallace,  at  the  Citizens'  Bank  -of  Shel- 
byville,  Ky.,  12  months  thereafter.  Wallace 
indorsed  and  delivered  the  note  to  said  bank 
for  collection.  Before  its  maturity,  the  payee 
of  said  note  caused  It  to  be  indorsed  by  the 
bank  "without  recourse,"  sold  and  delivered 
it  to  C.  O.  Ooolrick,  F.  M.  Chichester,  and 
B.  H.  I&  Chichester,  and  they  are  now  the 
holders  thereof.  Because  of  its  nonpayment 
at  maturity,  the  note  was  duly  protested. 
Thereafter,  the  holders  of  said  note  brought 
suit  In  equity  in  the  Shelby  circuit  conrt 
against  Hart  Wallace,  Nellie  B.  Wallace,  and 
the  CitiEens'  Bank  of  ShelbyviUe,  Ky.,  to  re- 
cover the  amount  of  said  note  from  Hart 
Wallace  as  indorser  thereof  and  to  subject  to 
its  payment  the  interest  of  said  Wallace  in 
certain  real  estate  alleged  to  have  been 
theretofore  conreyed,  in  fraud  of  plaintiffs' 
rights,  by  Wallace  to  his  wife,  Nellie  B. 
Wallace,  and  by  her  and  her  husband  mort- 
gaged to  said  bank,  which  mortgage  It  is  as- 
serted was  fraudulent  and  preferentlaL  Said 
note  is  indorsed  aa  follows: 


The  defendant  Hart  Wallace  filed  an  an- 
swer in  five  paragraphs.  The  first  paragraph 
is  a  traverse ;  the  second,  an  affirmative  plea 
that  he  assigned  the  note  without  recourse; 
the  third,  before  plaintiffs  became  the  own- 
ers of  the  note  they,  for  value,  agreed  with 
defendant  that  his  indorsement  should   be 


without  recourse,  and  they  took  the  note 
with  that  understanding  and  agreement; 
fourth,  that  the  words  "without  recourse," 
written  on  the  back  of  said  note,  were  in- 
tended and  understood  by  him  and  plaintiffs, 
before  they  acquired  same,  to  be  an  assign- 
ment of  the  note  by  him  without  recourse, 
and  if  such  Indorsement  did  not,  in  the  man- 
ner in  which  it  was  made,  effectuate  the  in- 
tention of  the  parties,  the  tnstrument  should 
l>e  reformed  so  as  to  express  the  true  and 
real  agreement;  and,  fifth,  that  the  maker 
of  the  note  was  the  real  party  plaintiff,  that 
he  and  plaintiffs  reside  in  the  same  county  In 
the  state  of  Virginia,  that  he  had  Indemni- 
fied plaintiffs  against  loss  on  account  of  said 
note,  and  a  conspiracy  existed  tietween  plain- 
tiffs and  the  maker  whereby  plaintiffs  should 
I'ecover  of  the  defendant  as  Indorser,  and  he 
would  then  be  forced  to  sue  the  maker  of  the 
note  in  the  courts  of  the  latter's  residence, 
who  would  in  such  action  assert  a  pretended 
set-off  or  counterclaim. 

Nellie  B.  Wallace  answered  denying  the  al- 
legations of  fraud  In  connection  with  the 
transfer  of  said  real  estate  by  her  husband 
to  her,  and  in  connection  with  Its  mortgage 
by  them  to  the  Citizens'  Bank,  and  in  a  sec- 
ond paragraph  set  out  in  detail  the  facts 
connected  with  each  of  said  transactions. 
The  Citizens'  Bank  filed  its  answer  in  which 
It  detailed  the  facts  connected  with  the  in- 
dorsement of  said  note  by  it  and  its  code- 
fendant.  Hart  Wallace,  and  its  sale  and  de- 
livery to  the  plaintiffs.  It  also  denied  that 
there  was  either  fraud  or  preference  in  the 
execution  of  the  mortgage  to  it  by  Nellie  B. 
Wallace  and  Hart  Wallace.  A  reply  to  the 
several  answers,  controverting  the  allegations 
thereof,  completed  the  Issue.  Proof  was 
heard,  and,  npon  submission  of  the  case,  the 
chancellor  was  of  opinion  that  the  evidence 
supported  the  plea  that  Hart  Wallace  liad 
indorsed  said  note  without  recourse,  and  en- 
tered Judgment  dismissing  the  petition. 
Plaiutlffs  appeal. 

[1]  The  single  question  to  be  determined 
upon  this  appeal  Is  the  extent  of  the  liabili- 
ty Incurred  by  appellee  Hart  Wallace  by  In- 
dorsing the  note  in  question.  He  admits  in- 
dorsing the  note,  and,  If  parol  evidence  may 
be  considered  for  the  purpose  of  determining 
the  character  of  bis  indorsement,  his  claim 
that  It  was  without  recourse  is  fully  support- 
ed and  Jnstifled.  Section  33  of  the  Negoti- 
able Instnunents  Act,  wlilcb  Is  chapter  90  B, 
Kentucky  Statutes,  provides:  "An  indorse- 
ment may  be  either  In  blank  or  special,  and 
it  may  also  be  either  restrictive  or  qualified, 
or  conditional."  Section  88  provides:  "A 
qualified  Indorsement  constitutes  the  indor- 
ser a  mere  assignor  of  the  title  to  the  instru- 
ment It  may  be  made  by  adding  to  the 
indorder's  signature  the  words  'without  re- 
course' or  any  words  of  similar  import  Such 
an  Indorsement  does  not  Impair  the  negoti- 
able character  of  the  instrument" 
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If  there  appeared  on  the  back  of  the  note 
in  question  qierely  the  signature  of  Hart  Wal- 
lace, coupled  with  the  words  "without  re- 
course," there  would  be  no  question  that  his 
was  a  qualified  indorsement,  and  the  holder 
of  the  note  would  have  to  look  to  the  maker 
for  payment  There  also  appears  on  the  note 
the  Indorsement  of  the  bank,  and  the  words 
"without  recourse"  appear  between  the  name 
of  Hart  Wallace  and  that  of  the  bank.  From 
their  location,  it  might  be  fairly  inferred 
that  it  was  the  intention  of  the  person  writ- 
ing the  words  "without  recourse"  upon  said 
note  that  they  should  apply  to  and  limit  the 
liability  of  the  bank;  but  such  inference  is 
justified  only  by  reason  of  the  fact  that  the 
words  "without  recourse"  are  written  above 
and  parallel  with  the  indorsement  of  the 
bank.  The  statute,  however,  provides  that 
the  indorsement  may  be  qualified  by  adding 
to  the  indorser's  signature  "without  re- 
course," or  words  of  similar  import  Strict- 
ly speaking,  these  words  could  not  appear 
above  the  signature  whose  indorsement  they 
were  intended  to  qualify;  but  we  do  not 
feel  that  the  statute  should  be  given  so  nar- 
row a  construction  and  hold  that  the  qual- 
ifying words  should  limit  the  liability  of  that 
indorsement  to  which  they  were  Intended  to 
be  applied  when  placed  upon  the  instrument 
If  both  of  the  indorsements  had  appeared 
upon  the  note  above  the  words  "without  re- 
course," we  would  unhesitatingly  bold  that 
they  applied  to  and  limited  the  last  indorse- 
ment; but,  whereas,  in  the  present  case.  It 
is  Impossible  to  tell,  from  the  location  of  the 
qualifying  words  with  reference  to  the  in- 
dorsements upon  the  paper,  to  which  indorse- 
ment they  apply,  the  ends  of  Justice  require 
that  oral  evidence  should  be  introduced  to 
establish  this  fact  We,  accordingly,  hold 
that  the  court  did  not  err  in  receiving  oral 
evidence  in  order  to  determine  whether  or 
not  the  words  "without  recourse"  applied  to 
the  indorsement  of  Hart  Wallace  or  tliat  of 
the  bank. 

This  is  an  enunciation  of  no  new  principle, 
for  In  the  recent  case  of  First  National  Bank 
V.  Bickel,  143  Ky.  754,  137  S.  W.  790,  after 
holding  that  the  purpose  of  the  statute  under 
consideration  was  to  exclude  parol  evidence 
and  to  make  the  written  instrument  control 
the  rights  of  the  parties,  this  court  said:  "It 
may  be  shown  by  parol  evidence,  under  sec- 
tion 64  of  the  Negotiable  Instrument  Act, 
whether  a  person  is  an  accommodation  in- 
dorser  or  not,  and  it  may  be  shown  under 
section  68  as  between  indorsers  what  their 
liability  is.  But  the  purpose  of  both  these 
provisions  is  merely  to  determine  the  Uabii- 
ity  of  the  indorsers  between  themselves.  In 
oUier  words,  the  purpose  of  these  provisions 
is  simply  to  allow  parol  evidence  to  show 
whose  debt  it  is  that  the  real  debtor  may  be 
required  as  between  the  debtors  themselves 
to  discharge  his  own  debt  rather  than  one 


who  is  secondarily  liable  for  it.  Bat  this 
principle  cannot  be  extended  so  as  to  Impose 
upon  the  indorser  a  different  obligation  than 
the  law  ascribes  to  the  writing  which  be  ex- 
ecutes." 

[2]  The  purpose  of  an  Indorsement  "with- 
out recourse"  is  to  transfer  the  title  to  the 
instrument  of  writing  to  the  purchaser,  with- 
out creating  any  personal  liability  on  the 
part  of  the  one  so  transferring  and  indors- 
ing it  The  cliaracter  of  the  instrument  is, 
m  no  wise,  modified  or  changed  by  permit- 
ting the  introduction  of  parol  evidence  to 
show  to  whose  indorsement  the  qualifying 
words  apply,  where  there  is  more  than  one 
Indorsement  to  which  they  might  with  equal 
propriety  apply.  In  such  case,  it  is  impos- 
sible, to  determine  without  the  introductlou 
of  parol  evidence,  which  indorser  is  entitled 
to  the  benefit  of  the  qualifying  words,  and 
hence  the  necessity  for  its  introduction. 

In  a  note  to  Doll  v.  Getzschmann,  Ann. 
Cas.  1913A,  880,  quite  a  line  of  authori- 
ties is  collated  by  the  editor,  wtiich  hold  that 
parol  evidence  is  admissible  to  show  the  time 
when  an  indorsement  on  a  note  was  made. 
If  parol  evidence  may  be  introduced  to  show 
the  order  in  which  Indorsements  were  made 
upon  a  note,  by  parity  of  reasoning,  it  is 
equally  apparent  that  such  evidence  should 
be  admitted  to  establish  to  which  of  several 
indorsements,  qualifying  words  found  on  the 
note  should  be  applied. 

It  being  competent  for  appellee  to  show, 
by  parol  evidence,  that  the  qualifying  words 
"without  recourse"  were  jdaced  upon  the  note 
to  limit  his  liability,  the  chancellor  cor- 
rectly held  that  appellants  were  not  entitled 
to  recover. 

Judgment  aflSrmed. 


FUNERAL   DIRECTORS'    ASS'N   t.    BAX. 

(Court  of  Appeals  of  Kentucky.     June  17, 
1913.) 

Bknkficial  Associations  (|  10*)— Suspen- 
sion OF  Members— VioLATioR  of  Resolu- 
tion—"Funebal." 

A  member  of  an  incorporated  fnneral  as- 
sociation, who  uses  an  auto  vehicle  for  the 
transportation  of  bodies  of  paupers  to  medical 
institutions  or  places  of  burial,  is  not  liable  to 
suspension  from  the  association  for  the  viola- 
tion of  a  resolution  forbidding  the  use  of  auto 
vehicles  for  funeral  purposes,  since  the  word 
"funeral,"  as  used  in  the  resolution,  con- 
templates the  burial  of  the  dead  in  a  cemetery 
and  in  the  presence  of  the  family  or  friends  of 
the  deceased. 

[Ed.  Note.— For  other  cases,  see  Beneficial 
Associations,  Cent  Dig.  {{  12-17,  20;  Dec.  Dig. 
I  10.» 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  p.  3007.] 

Appeal  from  Circuit  Court,  Jefferson  Ooan- 
ty,  Chancery  Branch,  First  Division. 

Action  by  L.  D.  Bax  against  the  Funeral 
Directors'  Association.  Judgment  for  tlie 
plaintiff,  and  defendant  appeals.     Aflirmed. 
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Bnrnett,  Batson  &  Cary,  of  LonlsTllIe,  for 
api>ellant  Lawrence  S.  'Leopold  and  Joseph 
E.  Oonkllng,  both  of  LoulsrlUe,  for  appellee. 

CAKROLIi,  J.  The  Funeral  Directors'  As- 
sociation Is  composed  of  undertakers  engag- 
ed In  business  In  Jefferson  connty,  Ky.,  and 
In  Floyd  and  Clark  counties,  Ind.,  In  which 
counties  are  situated  the  cities  of  Loalsrllle, 
New  Albany,  and  Jeffersonrllle.  The  purpose 
of  the  Association,  as  expressed  In  the  pref- 
ace to  Its  constitution  and  by-laws.  Is:  "The 
promotion  of  harmony  in  business,  the  culti- 
vation of  a  more  friendly  spirit  socially,  to 
inculcate  the  principle  of  purity  of  character, 
temperate  habits  and  a  professional  educa- 
tion and  ability  that  shall  be  a  standard  by 
which  funeral  directors  may  practice  the 
profession,  to  disseminate  correct  principles 
of  business  management,  the  best  methods 
of  protecting  the  Interest  of  funeral  directors 
in  professional  practice,  as  well  as  those  of 
j)atron8,  and  to  promote  the  welfare  of  all 
:^cognlzed,  legitimate  funeral  directors." 

The  membership  fee  in  the  Association  is 
.'fCQlP,  and  it  appears  that  with  few  ezcep- 
-tl«48  all  of  the  undertakers  in  the  cities  nam- 
.ed  ««e  members.  One  of  the  members  of  this 
Association  is  the  appellee,  L.  I>.  Baz. 

Jn  1910  the  Association  adopted  the  follow- 
lOC  resolution  or  by-law,  "That  no  member 
of  the  Association  use  or  purchase  an  auto 
hearse,  anto  carriage,  auto  flower  wagon  or 
auto  casket  wagon  for  funeral  purposes  with- 
out first  submitting  same  to  be  approved  by 
the  Association,"  and  at  the  time  of  its  adop- 
tion the  appellee,  Bax,  was  a  member  of  the 
Association,  and,  if  not  present  when  the  by- 
law was  adopted,  had  notice  of  its  adoption, 
and  either  approved  or  at  least  did  not  op- 
pose it 

In  the  early  part  of  1912  charges  were  pre- 
ferred in  the  Association  against  Baz  for 
violating  this  resolution  In  purchasing  and 
using  in  his  business  as  an  undertaker  an 
auto  wagon  for  funeral  purposes.  He  was 
notified  of  the  charge  against  him  and  re- 
quested to  desist  from  using  In  his  business, 
for  funeral  purposes,  the  vehicle  objected  to ; 
but  it  appears  that,  insisting  that  he  did  not 
use  the  auto  vehicle  for  funeral  purposes,  he 
declined  to  accede  to  the  request  of  the  As- 
sociation, and  thereupon  he  was  suspended 
from  membership.  iSoon  after  this  he 
brought  this  suit  against  the  Association, 
and  asked  an  injunction  compelling  it  to  set 
aside  the  order  of  suspension  and  to  permit 
him  to  rajoy  aU  the  rights,  benefits,  and 
privileges  of  a  member  of  the  Association. 

After  the  pleadings  had  been  made  up  and 
the  evidence  taken,  the  chancellor  who  heard 
the  case  entered  a  Judgment  reciting  that  the 
resolution  referred  to  applied  only  to  auto 
vehicles  which  were  used  by  its  members  for 
funeral  purposes,  and  that  the  auto  vehicle 
of  Bax  was  not  used  by  him  for  funeral 
purposes,  within  the  meaning  of  the  resolu- 
tion, and  It  was  "therefore  considered  and 


adjudged  by  the  court  that  the  defendant 
corporation,  Its  ofilcers  and  members,  t>e  and 
they  are,  and  each  of  them  is,  hereby  per- 
petually enjoined  and  restrained  from  in  any 
manner  Interfering  with  the  plaintiff  in  his 
use  of  said  auto  vehicle  for  the  transporta- 
tion of  bodies  for  other  than  funeral  pur- 
poses because  of  any  claim  that  such  use  is 
prohibited  by  the  said  resolution  hereinbe- 
fore quoted." 

From  this  Judgment  the  Association  prose- 
cutes this  appeal,  asking  a  reversal  upon  the 
ground  that  the  court  bad  no  Jurisdiction 
to  afford  relief,  as  no  pecuniary  interest  or 
property  right  was  Involved,  and  upon  the 
further  ground  that  the  Judgment  entered 
was  based  upon  an  erroneous  conception  of 
the  facts  of  the  case. 

The  appellee,  Bax,  the  only  witness  in  his 
own  behalf,  testified,  in  substance,  that  the 
president  and  secretary  of  the  Association 
had  used  for  a  long  time  automobiles  in  mak- 
ing what  are  denominated  "first  calls"  on  fu- 
neral occasions,  and  that  the  resolution  In 
question,  which  was  adopted  by  the  Associa- 
tion,, had  never  been  enforced  against  these 
two  members.  He  also  testified  that  under 
some  contract  or  arrangement  with  the  city 
of  Louisville  he  had  charge  of  the  burial  of 
the  pauiper  inmates  of  the  charitable  lustitu- 
tions  of  th^  dty,  and  that  one  of  these  in- 
stitutions was  located  about  fourteen  miles 
from  the  dty  and  the  other  four  or  five 
miles,  and,  having  a  great  many  calls  to  re- 
move dead  bodies  from  these  places,  he  pur- 
chased an  auto  vehicle  for  use  in  this  class 
of  work  alone;  that  he  had  never  used  an 
auto  vehicle  of  any  kind  In  connection  with 
the  funeral  of  any  person,  except  the  charity 
or  pauper  patients  who  died  at  these  institu- 
tions', that  the  vehicle  he  used  In  this  line 
of  his  business  could  not  be  fiiirly  called  a 
hearse,  but  would  rather  come  under  the  de- 
scription of  a  wagon,  which  took  the  place  of 
the  wagon  or  vehicle  he  had  formerly  used. 

He  further  testified  that  he  did  not  regard 
the  transportation  of  the  inmates  of  these 
institutions  to  the  places  of  burial,  or  to  the 
medical  hospitals,  where  the  bodies  were 
sometimes  disposed  of,  as  being  a  funeral  in 
the  generally  accepted  meaning  of  the  word, 
or  In  the  meaning  of  the  word  as  used  in  the 
resolution. 

He  further  testified  that  membership  in  the 
Association,  aside  from  the  property  right 
growing  out  of  the  membership  fee,  was 
valuable  in  the  dealings  of  the  members  with 
the  National  Casket  Company,  a  large  concern 
engaged  in  the  business  of  furnishing  cofllns 
and  undertakers'  supplies;  that  this  company 
had  some  kind  of  an  arrangement  with  the 
Undertakers'  Association  by  which  it  would 
not  furnish  expeditiously,  or  in  the  ordinary 
course  of  business,  undertakers'  supplies  to 
undertakers  who  were  not  members  of  the 
Association;  or,  if  it  did  furnish  them,  it 
would  do  so  rather  reluctantly  and  place  in 
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the  way  of  tbe  order  as  many  little  obstruc- 
tions as  It  could  do  consistently  with  its  os- 
tensible purpose  to  treat  all  undertakers 
alike,  whether  they  belonged  to  tbe  Associa- 
tion or  not 

Pearson,  the  president  of  the  Association, 
the  only  witness  in  its  behalf,  said  in  sub- 
stance that  tbe  cost  of  motor  funeral  vehi- 
cles was  very  high,  and  that  only  a  few 
members  of  the  Association  could  afford  to 
buy  or  use  them  in  their  business,  and  the 
resolution  was  adopted  to  prevent  members 
who  might  be  able  to  buy  these  high-priced 
vehicles  from  purchasing  them  and  thereby 
injuring  the  business  of  other  members  of 
the  Association  who  could  not  afford  to  pur- 
chase these  expensive  vehicles.  He  further 
said  that  he  and,  perhaps,  one  or  two  other 
members  of  the  Association  bad  regular  pas- 
senger automobiles  that  they  used  in  making 
wliat  are  termed  "first  calls"  on  funeral  oc- 
casions, but  that  no  member,  except  Bax, 
had  ever  used  one  in  the  carriage  of  dead 
bodies,  or  for  any  funeral  purpose. 

He  also  insisted  that  the  use  to  which  Bax 
was  putting  this  motor  vehicle  was  a  funeral 
purpose,  within  the  meaning  of  the  resolu- 
tion, and  that  the  example  of  Bax  would 
probably  have  the  effect  of  inducing  other 
members  of  the  Association  to  purchase  mo- 
tor vehicles  for  use  In  funeral  services,  and 
thereby  the  entire  purpose  of  the  resolution 
would  be  frustrated. 

He  further  said,  in  speaking  of  the  use  to 
which  appellee  put  the  motor  vehicle  pur- 
chased by  him  in  tbe  transportation  of  dead 
bodies  from  the  charitable  institutions,  that 
the  main  object  of  their  removal  from  the 
institutions  was  to  deliver  them  to  some  of 
the  medical  universities;  that  none  of  the 
bodies  that  he  moved  were  hauled  to  any 
graveyard  or  buried,  or  anything  else. 
"There  is  no  funeral  connection  with  It  what- 
ever." 

The  chancellor,  in  granting  to  appellee  the 
relief  prayed  for,  expressed  the  opinion  that 
the  use  to  which  appellee  was  putting  the 
motor  vehicle  objected  to  by  the  Association 
was  not  a  funeral  purpose,  within  the  mean- 
ing of  the  resolution,  and  we  are  disposed  to 
agree  with  this  view  of  the  matter.  This 
conclusion  makes  it  unnecessary  to  go  into 
the  question  of  the  reasonableness  of  the  res- 
olution or  tbe  right  of  the  Association  to 
suspend  or  expel  a  member  for  disobedience 
of  it 

While  the  removal  of  bodies  of  pauper  pa- 
tients from  charitable  institutions  to  a  pla<5e 
of  burial  or  to  some  medical  school  might  ^ 
a  broad  sense  of  the  word,  be  termed  a  fu- 
neral, as  it  Involves  the  disposition  of  dead 
bodies,  we  do  not  think  the  use  of  the  words 
"funeral  purposes"  in  the  resolution  contem- 
plated funerals  such  as  those  in  which  Bax 
used  this  motor  vehicle.  Of  course,  the  bur- 
ial of  the  poor,  when  the  obsequies  are  at- 
tended by   their  families  or  friends  or   ac- 


quaintances, however  few  the  number  or 
humble  the  equipage,  is  as  much  a  funeral 
as  if  the  interment  was  attended  with  all 
the  pomp  and  ceremony  that  accompanies 
the  burial  of  the  rich.  But  it  seems  obvious 
that  in  tbe  adoption  of  this  resolution  the 
Association  had  in  mind  a  funeral,  whether 
of  rich  or  poor,  attended  by  the  conditions 
usually  incident  to  the  burial  of  the  dead — 
in  a  cemetery  or  graveyard,  in  the  presoice 
of  the  family  or  friends  or  acquaintances  of 
the  deceased,  and  not  the  disposal  made  of 
the  bodies  of  the  unfortunate  paupers  who 
die  In  charitable  institutions,  and  are  car- 
ried to  some  medical  institution  or  paui>er 
graveyard  without  ttie  presence  of  family  or 
friends. 
The  Judgment  is  affirmed. 


BARRICKMAN  v.  LltMAN,  Oty  Engineer, 
et  al. 

(Court  of  Appeals  of  Kentucky.    June  20, 
1913.) 

1.  Recobds  (i  14*)— Access  to  Recobds  — 
Right  of  Access  —  "Pdblio  Becobdb"  — 
"PnBLio  OincEB." 

Under  Ky.  St  i  2775,  providing  that  all 
official  papers,  proceedings,  and  records  of  the 
former  officers,  general  coundis,  and  trustees, 
and  of  the  present  and  succeeding  officers,  gen- 
eral councils,  and  trastees  of  the  city  of  Louis- 
ville are  thereby  declared  public  records,  and 
as  such  shall  be  preserved  and  be  entitled  to 
all  faith  and  cremt  of  public  records,  section 
2804  requiring  the  board  of  public  worlcs  to 
keep  a  continuous  index,  record,  or  minute  of 
all  official  business  transacted  by  it  section 
2825  giving  such  board  exclusive  control  of 
the  construction,  reconstruction,  repairing,  etc., 
of  streets,  alleys,  and  avenues,  sections  2828 
and  2829  requiring  it  to  prepare  and  file  esti- 
mates of  all  work  done  by  employes  of  the 
board  or  by  Independent  contract,  and  section 
2810  authoriziDg  the  board  to  appoint  a  chief 
eneineer  for  the  city,  the  city  engineer  is  a 
public  officer  and  the  records  of  his  office  are 
public  records,  and  hence  a  citizen  was  enti- 
tled to  inspect  them  for  the  purpose  of  ascer- 
taining whether  an  obstruction  in  a  street  by 
which  she  was  injured  was  placed  there  by  the 
city,  and  when  and  by  what  officers  and  agents, 
even  though  she  desired  such  inspection  for 
purposes  of  a  pending  suit  against  the  city. 

DEd.  Note. — For  other  cases,  see  Becorda, 
Cent  Dig.  if  18-18;    Dec  Dig.  |  14.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pft  4933-4951;  voL  8,  pp.  7737,  7772- 
7773;   v«l  6,  p.  58ia] 

2.  Mandahus  (I  S*)— Access  TO  Recobd»^ 
Remedy  fob  Denial  of  Accesb. 

The  city  and  its  dty  engineer  would  be 
compelled  by  mandamus  to  permit  a  citizen 
having  interest  entitling  her  to  inspect  the  rec- 
ords of  the  city  engineer's  office  to  so  inspect 
them;  the  remedy  by  a  subpoena  duces  tecum 
not  being  an  adequate  remedy. 

[B}d.  Note. — For  other  cases,  see  Mandamus, 
Cent  Dig,  H  8,  10,  11,  16-^4;   Dec.  Dig.  {  3.*] 

Appeal  from  Circuit  Court  Jefferson  Coun- 
ty, Common  Pleas  Branch,  Fourth  Division. 

Action  for  a  writ  of  mandamus  by  Nellie 
Barrlckman  against  David  R.  Lyman,  city 
engineer  of  the  dty  of  Louisville,  and  an- 
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other.  From  a  Judgment  snstataing  a  demur- 
rer to  the  petition,  plaintiff  appeals.  Revers- 
ed and  remanded. 

Elmer  C.  Underwood,  of  LoulsviUe,  for  ap- 
pellant William  J.  T)'Connor  and  Pendle- 
ton Beckley,  both  of  LoulsTllle,  for  appellees. 

CLAY,  C.  Plaintiff,  NeUle  Barrickman, 
brought  this  action  against  defendants,  Da- 
vid R.  Lyman,  city  engineer  of  the  d^  of 
Louisville,  and  the  city  of  Louisville,  for  a 
mandamus  compelling  them  to  permit  her  at- 
torney, Elmer  C.  Underwood,  to  investigate 
and  inspect  certain  records  on  file  in  the 
office  of  the  city  engineer.  A  demurrer  was 
sustained  to  the  petition,  and  the  writ  of 
mandamus  denied.    Plaintiff  appeals. 

The  petition  is  as  follows :  "Plaintiff  says : 
That  she  now  is,  and  at  all  the  times  herein 
stated  was,  a  resident  of  and  taxpayer  in  the 
city  of  Louisville.  That  on  or  about  June 
27,  1912,  she  was  injured  by  falling  over 
a  barricade  or  obstruction  placed  in  Dumesnil 
street  in  the  city  of  Louisville  at  or  near 
Twenty-First  street  That  at  said  time  Du- 
mesnil street  was  a  public  street  and  high- 
way of  the  dty  of  Louisville.  That  she  is 
Informed  and  believes  that  said  obstruction 
was  placed  in  the  said  public  street  by  the 
defendant,  city  of  Louisville,  and  that  said 
city  negligently  failed  to  maintain  a  proper 
warning  of  the  existence  of  said  obstruc- 
tion, and  by  reason  of  the  negligence  of  said 
city  the  plaintiff  fell  over  said  obstruction 
and  injured  herself,  and  she  has  now  pend- 
ing suit  No.  73,540  in  the  Jefferson  circuit 
court,  common  pleas  branch.  Fourth  divi- 
sion, for  the  recovery  of  damages  caused 
by  the  injuries  sustained  by  her  at  said 
time.  That  in  preparing  her  case  for  trial 
it  became  necessary  for  her  to  have  the  rec- 
ords of  the  dty  engineer's  office  investigated 
80  that  she  might  determine  whether  or  not 
the  dty  of  Louisville  placed  said  obstruction 
in  said  street,  as  she  is  informed,  when  said 
obstruction  was  placed  there,  the  officers  or 
agents  of  the  city  of  Lonlsville  who  placed 
said  obstruction  there,  and  the  officers  or 
agents  of  the  city  of  Louisville  who  had 
charge  of  said  obstruction.  That,  with  a 
view  of  ascertaining  said  facts,  she  author- 
ized one  of  her  attorneys,  Elmer  C.  Under- 
wood, to  make  an  investigation  of  the  rec- 
ords of  said  dty  engineer's  office  for  said 
purpose.  That  the  city  engineer  is  the  cus- 
todian of  said  records  and  has  in  his  office, 
as  dty  engineer,  the  records  showing  wheth- 
er or  not  said  obstruction  was  placed  in  said 
street  by  the  dty  of  Louisvllle,  and  wheth- 
er or  not  said  street  was  being  repaired  at 
said  time  by  the  city  of  Ix)ulsvllle,  and  the 
names  of  the  officers  or  servants  of  the  city 
of  Louisville  in  charge  of  said  repairs  and 
charged  with  the  guarding  of  said  obstruc- 
tion. That  said  Underwood  accordingly,  on 
February  27th,  duly  applied  to  David  R. 
Layman,  d^  engineer  of  the  dty  of  Louisville 


and  defendant  herein,  for  permission  to  in- 
spect said  records  for  the  aforesaid  purpose. 
Said  Lyman  was  then  and  is  now  the  duly 
appointed,  qualified,  and  acting  dty  engineer 
of  the  d^  of  Louisville,  and  has  said  rei:- 
ords  under  his  control  and  in  his  possession. 
That  said  Lyman  refused  to  allow  said  Un- 
derwood to  make  any  Investigation  whatever 
of  said  records.  That  the  Investigation  of 
said  records  by  her  attorney  is  necessary  to 
her  in  the  preparation  of  her  aforesaid  suit 
for  trial,  and  necessary  for  the  ascertaining 
of  the  truth  fh  regard  to  the  condition  of 
said  street  at  said  time,  and  that,  unless  she 
la  allowed  to  make  said  investigation  through 
her  attorneys,  she  cannot  properly  prepate 
her  case  for  trial :  Wherefore,  plaintiff  prays 
that  this  court,  by  its  order  of  mandamus, 
compel  and  require  the  defendant  David  R. 
Lyman,  as  dty  engineer  of  the  city  of  Louis- 
ville, and  the  dty  of  Louisville  to  permit  the 
plaintiff,  by  her  attorneys,  to  investigate  the 
records  In  the  dty  engineer's  office  to  ascer- 
tain whether  or  not  said  barricade  was  in 
fact  maintained  by  the  city  of  Louisville, 
when  it  was  erected,  and  the  officers  and 
agents  In  charge  of  said  barricade  and  in 
charge  of  the  repairs  of  said  street,  refer- 
red to  in  the  body  of  the  petition,  and  8h« 
further  prays  for  all  other  proper  relief." 

[1, 1]  Section  2775,  Kentndcy  Statutes,  pro- 
vides tliat:  "All  offidal  papers,  proceedings, 
and  records  of  the  former  officers  and  gen-' 
eral  councils,  and  trustees,  and  of  the  pres- 
ent and  succeeding  officers,  general  councils, 
and  trustees  of  the  dty,  under  previous 
charters  and  under  this  and  succeeding  acts, 
are  hereby  declared  public  records,  and  as 
such  shall  be  preserved  and  be  entitled  to  all 
faith  and  credit  of  public  records.  •  •  •  " 
The  language  of  tills  section  is  not  confined 
to  the  officers  of  the  general  coundl.  By  its 
very  terms  it  Includes  all  the  former,  pres- 
ent, and  succeeding  officers  of  the  dty.  The 
board  of  public  works  is  required  to  keep  a 
"continuous  index,  record  or  minute"  of  all 
offidal  business  transacted  by  the  board. 
Kentucky  Statutes,  |  2804.  The  same  board 
is  given  the  exclusive  control  over  the  con- 
struction, reconstruction,  cleaning,  repairing, 
platting,  grading,  improving,  eta,  of  all  the 
streets,  alleys,  avenues,  eta,  of  the  dty  of 
Louisville.  Kentucky  Statutes,  S  2825.  The 
board  is  expressly  required  to  prepare  and 
place  on  file  estimates  of  all  work  done, 
whether  done  by  the  employes  of  the  board 
or  by  Independent  contract  Kentucky  Stat- 
utes, H  2828,  2829.  The  city  engineer  is  an 
officer  of  the  dty  of  Louisvllle  and  is  under 
the  control  of  the  board  of  public  works. 
Kentucky  Statutes,  |  2810. 

From  the  foregoing  sections  it  cannot  be 
doubted  that  the  city  engineer  is  a  public 
officer  of  the  city  of  Louisville,  and  that  the 
records  of  his  office  are  public  records.  The 
question  presented  is:  Will  a  writ  of  manda- 
mus lie  to  compel  the  dty  engineer  and  the 
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city  to  permit  an  inspection  of  the  public 
records  of  his  office  by  one  who  is  not  only  a 
citizen,  but  who  has  a  special  Interest  In 
the  records?  The  court  below  took  the  view 
that  a  mandamus  will  not  lie,  because  a 
subpoena  duces  tecum  would  furnish  plaintiff 
adequate  relief,  and  for  the  further  reason 
that  an  inspection  of  the  records  was  desired 
by  plaintiff  for  the  purpose  of  preparing  her 
suit  against  the  city.  Suppose  a  taxpayer 
sought  to  enjoin  the  collection  of  certain 
taxes  on  the  ground  of  their  invalidity,  and 
desired  to  inspect  the  records  showing  the 
assessment  and  levy  of  the  taxes  In  ques- 
tion. Will  it  be  contended  that  a  subpoena 
duces  tecum  on  a  trial  of  the  injunction  af- 
fords him  an  adequate  remedy?  Or  will  it 
be  contended  that,  because  be  desires  to  use 
the  Information  for  the  purpose  of  hie  sult^ 
he  should  therefore  be  denied  the  relief  ask- 
ed? It  seems  to  us  that  neither  one  of  these 
propositions  can  be  maintained.  An  inspec- 
tion might  obviate  the  necessity  of  bringing 
suit  or  of  prosecuting  a  suit  already  begun. 
In  such  a  case  a  party  having  a  right  to 
inspect  a  record  would  be  compelled  to  bring 
an  action  In  order  to  obtain  a  subpoena  duces 
tecum,  and  the  information  thus  obtained 
might  be  entirely  too  late  to  be  of  any  value 
whatever.  The  question  is  one  of  right  If 
the  right  is  denied,  mandamus  is  the  only 
adequate  remedy.  As  said  before,  there  can 
be  no  doubt  that  the  records  of  the  city  en- 
gineer's office  are  public  records.  They  are 
therefore  subject  to  inspection  certainly  by 
a  citizen  and  one  who  has  an  interest  in 
them,  subject  to  such  reasonable  rules  and 
regulations  as  may  be  provided.  Being  pub- 
lic records,  and  the  plaintiff  having  the  right 
to  inspect  them,  it  was  the  duty  of  the  city 
engineer  to  afford  plaintiff  or  her  attorney 
a  reasonable  opportunity  to  inspect  them,  re- 
gardless of  the  fact  that  they  were  to  be 
inspected  for  purposes  of  a  pending  suit 
against  the  city.  If  the  right  to  inspection 
exists,  it  should  not  be  denied  where  the  In- 
spection Is  sought  for  a  lawful  purpose.  Any 
other  rule  would  rob  public  records  of  their 
public  character  and  make  the  right  of  in- 
spection dependent  upon  the  whims  and  ca- 
prices of  the  officers  in  charge. 

Some  of  the  older  cases  make  a  distinction 
between  an  examination  of  public  records  by 
the  public  in  general  and  an  examination  by 
those  having  an  interest  in  them,  holding 
that  in  the  latter  case  the  right  exists,  while 
in  the  former  it  does  not.  Am.  &  Eng.  Ency- 
clo.  of  Law,  vol.  24,  pp.  182, 183.  It  is  unnec- 
essary in  this  case  to  determine  whether  or 
not  this  distinction  prevails  in  this  state.  It 
is  sufficient  to  say  that  plaintiff  is  not  only  a 
citizen  and  taxpayer,  but  has  shown  an  in- 
terest in  the  records  in  question.  Having 
been  wrongfully  denied  access  to  the  records 
In  question,  she  is  entitled  to  a  writ  of 
mandamus  commanding  the  dty  engineer  and 


the  city  to  furnish  her  reasonable  facilities 
for  making  an  inspection  and  examination 
of  the  records. 

Judgment  reversed,  and  cause  remanded 
for  proceedings  consistent  with  this  opinion. 


CINCINNATI,  N.  O.  &  T.  P.  RT.  CO.  ▼. 
RANKIN. 

(Court  of  AK>ealB  of  Kentucky.     June  20, 
1913.) 

Cabbiebs  (I  229*)— Cabbiebs  or  Lite  Stock 

— Measube  of  Dahaoes. 

While  ordinarily  the  measure  of  damages 
where  live  stock  is  injured  is  the  difference  be- 
tween their  value  before  and  after  their  injury, 
yet  where  the  shipper  refused  to  accept  the 
Injured  live  stock  and  the  carrier  sold  them, 
the  measure  of  damages  is  the  difference  be- 
tween market  value  of  the  stock  before  and  aft- 
er injury,  plus  the  proceeds  of  the  sale,  lem 
necessary  expenses. 

[Ekl.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  §{  930,  963,  964 ;    I>ec.  Dig.  f  229.*] 

Ob  petition  for  rehearing.  Petition  over- 
ruled, and  former  opinion  extended. 

For  former  opinion,  see  163  Ky.  730, 166  S. 
W.  400. 

CLAY,  C.  In  our  former  opinion,  which 
may  be  found  in  153  Ky.  730,  156  S.  W.  400, 
we  used  the  following  language:  "Should  it 
turn  out  that  the  agreement  limiting  defend- 
ant's liability  to  $75  per  head  was  obtained 
by  fraud  or  deceit  then  the  ordinary  meas- 
ure of  damage  will  apply,  with  fhe  exception 
that  the  court  must  take  into  consideration 
the  fact  that  the  defendant  is  liable  for  the 
proceeds  of  the  sale  of  the  injured  stock  re- 
tained by  it  less  the  expense  of  sale  and  the 
reasonable  cost  of  the  keep  of  the  stock  from 
the  time  of  their  Injury." 

For  the  purpose  of  mailing  clear  what  is 
intended  by  the  foregoing  language,  we  deem 
it  necessary  to  say  that  ordinarily  the  meas- 
ure of  damages,  where  stock  is  injured,  is 
the  difference  l>etween  their  market  value 
Just  before  and  after  Injury.  This  rule,  how- 
ever, contemplates  that  the  injured  stock 
shall  be  delivered  to  the  plaintiff.  To  apply 
that  rule  without  qualification  to  the  facts 
of  this  case  would  work  an  injustice  to  the 
plaintiff,  for  the  defendant  after  a  tender  of 
the  stock  and  a  refusal  on  the  part  of  the 
plaintiff  to  receive  them,  sold  the  stock  and 
retained  the  proceeds  of  the  sale.  In  this 
case,  therefore,  plaintiff,  under  the  circum- 
stances indicated,  is  entitled  to  recover  the 
difference  between  the  market  value  of  the 
stock  Just  before  and  after  injury,  and  In  ad- 
dition thereto  the  proceeds  of  the  sale  of  the 
injured  stock,  less  the  expense  of  sale  and 
the  reasonable  cost  of  their  keep  from  the 
time  of  their  Injury. 

The  opinion  is  extended  in  the  manner  In- 
dicated, and  the  petition  for  rehearing  Is 
overruled. 
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COUNTT  BOARD  OF  EDUCATION 

OF  HOPKINS   COUNTY  v. 

DUDLEY   et   aL 

(Court  ot  Appeals  of  Kentucky.     June  17, 
19ia) 

Schools  and   Sohool  Distkicts  (|  144*)— 

CONTBACT  WITH  TkaCHERS— STATUTOBT   Re- 
qUIBEUENTS. 

Ky.  St.  !  4426A,  subsec.  8,  prorides  that 
the  county  board  of  education  may  make  con- 
tracts with  the  governing  authorities  of  cities 
or  towns  for  the  joint  use  of  high  schools,  and 
requires  such  contracts  to  be  in  writing  with 
full  stipulations  as  to  teachers,  courses  of 
study,  and  discipline.  Ky.  St  f  4506,  provides 
that  no  teacher  shall  be  required  to  teach 
other  than  common  school  branches,  unless  so 
specified  in  a  written  contract  The  teachers 
of  a  common  school,  under  m  resolution  of  the 
county  board  of  education  extending  the  terms 
of  a  high  school  tuition  contract  iireviously  en- 
tered into  with  another  school  district  to  the 
school  which  they  taught,  gave  high  school  in- 
struction to  certain  pupils  and  now  seek  com- 
pensation therefor.  Held,  that  the  resolution 
of  the  connty  board  of  education  did  not  comply 
with  the  requirements  of  the  statute  for  a 
written  contract,  and  the  teachers  could  not 
recover,  since  one  who  contracts  with  a  public 
officer  can  do  so  only  as  pointed  out  by  stat- 
ute. 

S9d.  Note.— For  other  cases,  see  Schools  and 
ool  Districto,  Cent  Dig.  H  30^-314;   Dec. 
Dig.  {  144.*] 

Appeal  from  Circuit  Court,  Hopklna 
Connty. 

Action  by  C.  E.  Dudley  and  another 
against  the  County  Board  of  E<ducatlon  of 
Hopkins  Connty.  Judgment  for  the  plain- 
tiffs, and  defendant  appeals.    Reversed. 

H.  F.  8.  Bailey,  of  Madisonville,  for  appel- 
lant C.  J.  Waddlll,  ot  MadisonvlUe,  for 
appellees. 


MILLER,  J.     Subsection  8  of  the  Act  of 

March  24,  1008,  Incorporated  into  the  Ken- 
tucky Statutes  as  subsection  8  of  section 
4426A,  provides,  in  part,  as  follows:  "Within 
two  years  after  the  passage  and  approval  of 
this  act,  there  shall  be  established  by  the 
county  board  of  education  of  each  county 
one  or  more  connty  high  schools:  Provided, 
there  is  not  already  existing  in  the  connty 
a  high  school  of  the  first  class ;  if  such  high 
school  already  exists,  and  if  the  county 
board  may  be  able  to  make  such  an  arrange- 
ment with  the  trustees  or  board  of  education 
of  said  high  school  as  will  furnish  to  the 
pupils  completing  the  rural  school  course 
free  tuition  in  said  high  school,  then  said 
high  school  may  be  considered  as  meeting 
the  purpose  of  this  law  without  the  estab- 
lishment by  the  board  of  another  high  school. 
The  county  board  of  education  in  the  various 
counties  shall  have  full  power  and  authority 
to  unite  with  the  governing  authorities  of 
any  city  or  town  in  their  respective  counties 
for  the  purpose  of  establishing  a  high  school 
for  the  Joint  use  of  the  city  or  town  and  such 
county,  and  to  unite  with  such  authorities 


for  the  purpose  of  maintaining  such  high 
school  if  one  be  already  in  existence.  For 
this  purpose  said  county  boards  are  hereby 
given  full  power  and  authority  to  make  such 
contracts  as  they  may  deem  necessary  or 
proper  for  the  establishment  and  mainte- 
nance of  such  high  schools  for  the  Joint  use 
of  the  county  and  such  city  or  town.  Said 
contract  shall  be  in  writing  and  shall  con- 
tain full  and  complete  stipulations  as  to  the 
employment  and  compensation  of  teachers, 
courses  of  study,  payment  of  the  expenses  of 
the  school  and  the  control  and  discipline  of 
the  pupils." 

For  the  purpose  of  complying  with  this 
statute,  the  county  board  of  education  of 
Hopkins  connty  contracted  with  the  board 
of  trustees  of  the  Madisonville  graded  com- 
mon school  district  in  the  spring  of  1909, 
whereby  the  latter  agreed  to  receive  into  its 
established  high  school  all  the  pupils  of 
Hopkins  county  who  were  prepared  to  take 
the  high  school  course,  at  an  agreed  charge 
of  $4  per  month  for  each  of  the  first  25 
pupils  so  attending,  and  $3.60  per  month  for 
each  pupil  in  excess  of  25.  This  contract 
was  for  three  years,  and  the  Madisonville 
district  school  was  given  the  exclusive  right 
to  teach  the  county  high  school  for  said 
term. 

In  1911  the  county  board  of  education  de- 
termined to  extend  the  county  high  school 
privileges  to  the  common  school  graduates 
who  could  not  attend  the  Madisonville  high 
school;  and  in  oriet  to  carry  out  this 
scheme  the  connty  board  of  education  took 
action,  as  is  shown  from  the  following  ex- 
tract from  its  minutes  of  ^ugust  15,  1911: 
"Resolved:  That  the  county  board  of  educa- 
tion ask  the  principals  of  the  Earlington, 
Hanson,  and  Dawson  Springs  schools  to 
meet  with  the  superintendent  of  the  Madi- 
sonvlUe school  to  prepare  a  report  to  the 
county  board  relative  to  the  education  of  oar 
common  school  graduates,  with  a  view  of 
extending  the  county  high  school  privileges." 
On  September  11th  the  principals  of  the 
Madisonville,  the  Hanson,  and  the  Earling- 
ton high  schools  Joined  in  a  written  report 
to  the  county  board  of  education,  in  which 
they  stated  they  believed  the  high  schools  at 
Dawson  Springs,  Hanson,  Earlington,  and 
Madisonville  all  filled  the  requirements  of 
the  law  for  county  high  schools,  and  in 
their  Judgment  the  chances  for  an  education 
wonld  be  very  much  increased  to  deserving 
pupils  if  the  high  school  contract  was  ex- 
tended alike  to  each  of  those  schools.  On 
the  same  day  the  county  board  of  education 
took  fnrther  action,  as  is  shown  by  the  fol- 
lowing extract  from  its  minutes,  to  wit: 
"Moved  that  the  report  of  the  school  men  be 
adopted,  and  that  the  terms  of  the  high 
school  tuition  contract  be  extended  to  the 
schools  at  Dawson  Springs,  Hanson,  and 
Earlington,  as  recommended,  beginning  with 
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this  adiool  Tear;  and  to  guarantee  tbat  the 
MadisoDTllle  school  shall  receive  a  stun  not 
less  than  one  thousand  dollars  for  (from) 
high  sdiool  tnltion  money  for  school  year 
1911-12,  proTided  the  entire  tuition  money  of 
all  high  schools  in  the  county  for  the  year 
amounts  In  the  aggregate  to  that  amount; 
or,  should  the  aggregate  tuition  fall  below 
this  amount,  then  the  Madisonville  school 
shall  receive  only  the  amount  of  such  aggre- 
gate calculated  upon  the  terms  of  the  con- 
tract now  in  force  with  the  BiadisonyiUe 
school;  the  sum  of  high  school  tuition  that 
may  be  agreed  in  excess  of  this  one  thousand 
dollars  to  be  paid  to  the  Dawson  Springs, 
Hanson,  and  E^rllngton  schools  in  propor- 
tion to  the  number  of  high  school  pupils  en- 
rolled by  them  entitled  to  the  free  high 
school  tuition."  This  motion  was  carried, 
and  by  a  subsequent  resolution  of  November 
11,  1911,  a  tax  was  levied  to  support  the 
sdiools. 

The  Earlington  school  was  not  a  graded 
school;  it  was  a  common  school  of  common 
school  district  No.  45,  and  was  taught  by 
teachers,  including  the  appellees  Dudley  and 
Weir,  employed  by  the  trustees  of  educa- 
tional division  No.  2  to  teach  the  public 
school  of  the  common  school  district  Ap- 
jjellees  Dudley  and  Weir  taught  the  high 
school  course  under  the  resolution  above  set 
out,  having  a  total  of  28  pupils,  for  which 
they  presented  their  bill  to  the  county  board 
of  education  for  $886.50.  The  board  refused 
to  pay  the  bill,  whereupon  Dudley  and  Weir 
instituted  this  suit  and  obtained  a  Judgment 
for  the  amount  claimed,  and  from  that  Judg- 
ment the  county  board  of  education  prose- 
cutes this  appeal. 

The  agreed  statement  of  facts  shows  that 
there  was  no  regnilar  organized  high  school 
at  Earlington,  and  that  all  the  teaching 
done  by  appellees  was  done  In  the  public 
school  building  at  Elarllngton  under  the  con- 
trol and  supervision  of  the  trustees  of  educa- 
tional division  No.  2  and  the  county  board  of 
education,  and  there  was  no  other  governing 
authority  over  said  Earlington  high  schooL 
There  is  no  contention  that  the  school  was 
not  taught,  or  that  the  pupils  there  taught 
were  not  eligible  to  take  the  high  scluwl 
course,  or  that  the  bill  is  incorrect  as  to 
amount  It  is  contended,  however,  that  as 
there  was  no  written  contract  there  was  no 
compliance  with  the  statute,  and  the  appel- 
lees cannot  recover  for  that  reason. 

It  will  be  noticed  that  the  statute  above 
quoted  contemplates  the  establishment  of 
one  or  more  county  high  schools  by  the  coun- 
ty board  of  education;  but  if  anch  a  high 
school  already  existed.  It  was  competent  for 
the  county  board  of  education  to  arrange, 
by  contract  with  the  trustees  or  board  of 
education  of  such  high  school  to  teach  the 
high  school  pupils  who  had  completed  the 
rural  school  course,  and  ^hat  such  high 
school  course  should  be  considered  as  meet- 


ing the  purposes  of  the  law  witbont  the  es- 
tablishment of  any  other  or  distinct  hlgb 
school  by  the  county  board  of  education. 
The  statute  further  gives  the  right  to  the 
county  board  of  education  in  the  various 
counties  fuU  power  and  authority  to  unite 
with  the  governing  authorities  of  any  city 
or  town  In  the  county  for  the  purpose  of  es- 
tablishing a  high  school  for  the  Joint  use  of 
the  dty  or  town  and  the  county,  and  to  be 
maintained  Jointly.  For  the  purpose  of  ex- 
ecuting the  power  thus  conferred,  the  county 
board  of  education  is  given  power  to  make 
such  contracts  as  it  might  deem  necessary  or 
proper ;  it  being  expressly  provided,  however, 
by  the  statute  that  "said  contract  shall  be 
in  writing  and  shall  contain  full  and  com- 
plete stipulations  as  to  employment  and 
compensation  of  teachers^  courses  of  study, 
payment  of  the  expenses  of  the  sdiool  and 
the  control  and  discipline  of  the  pupils." 
The  pnrpose  of  this  requirement  of  the  stat- 
ute is  plain.  It  meant  that  the  high  school 
should  be  a  high  school  in  fiict  and  not  a 
mere  pretense.  It  was  the  duty  of  the  coun- 
ty board  of  education  either  to  establish  a 
high  school  of  its  own,  or  to  provide  one  by 
contract  with  the  governing  authorities  of 
an  existing  high  school ;  but  in  ca^e  it  should 
contract  for  high  school  teaching,  the  con- 
tract should  be  in  writing,  and  should  con- 
tain full  and  complete  stipulations  as  to  em- 
ploymoit  and  compensation  of  teachers, 
courses  of  study,  payment  of  the  expenses 
of  the  sdiool,  and  the  control  and  discipline 
of  the  pupils. 

It  is  clear  from  this  record  that  there  was 
no  high  school  existing  at  E>irllngton;  on 
the  contrary,  the  appellees  were  teachers  in 
the  common  school  for  that  district  and  un- 
dertook, under  the  contract  supposed  to  have 
been  created  by  the  resolution  above  set  out. 
to  teach  a  high  school  course  In  connection 
with  the  common  district  sdiooL  Clearly, 
this  was  not  a  compliance  with  the  statute. 
In  the  first  place,  there  was  no  contract  In 
writing,  and  the  appellant  can  contract  in 
no  other  way.  The  resolution  of  the  board 
did  not  constitute  a  contract  since  it  was 
unilateral  only  and  did  not  bind  the  appellees 
to  perform  any  service  for  the  county  board 
of  education.  Furthermore,  It  did  not  con- 
tain any  provision  whatever,  either  complete 
or  cursory,  as  to  the  courses  of  study,  pay- 
ment of  the  expenses  of  the  school,  or  the 
control  and  discipline  of  the  pupils. 

Section  4506  of  the  Kentucky  Statutes, 
prescribing  the  duties  of  teachers,  and  their 
employment  and  discharge,  contains  this 
further  express  provision:  "But  no  teacher 
shall  be  required  or  under  any  obligation  to 
teach  any  other  than  the  common  school 
branches  prescribed  by  the  State  Board  of 
Elducatlon  in  the  common  sdiools,  unless  It 
shall  be  so  specified  in  a  written  contract 
with  the  trustees." 

In  the  case  at  bar  there  was  no  written 
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contract  signed  by  either  party,  and,  tbat 
being  true,  appellees  are  not  in  a  position 
to  maintain  an  action.  Mingo  t.  Trustees 
of  Colored  School  District,  IIS  Ky.  476,  68 
S.  W.  483,  24  Ky.  Law  Rep.  28&  It  i>  a 
well-established  rule  that  one  who  contracts 
with  a  public  officer  acting  under  the  au- 
thority of  a  statute  can  contract  only  in  the 
manner  pointed  out  by  the  statute;  other- 
wise he  has  no  contract.  City  ot  LouisTlUe 
T.  Parsons,  160  Ky.  420,  160  S.  W.  498. 

It  follows  that  the  Judgment  of  the  lower 
court  will  hare  to  be  reversed  for  further 
proceedings  consistent  with  this  opinion. 


STANDARD  OIL   CO.   OF   KENTUCKY   t. 

WATSON. 

{Court  of  Appeals  of  Kentucky.    June  20, 

•^■^loia) 

IfAsm    AND    Servant   <|    124*)— Ihjxibies 
TO  Sebvakt— Safe  Place  to  Wobk. 

A  master  engaged  in  tearing  down  an  old 
building  is  not  bound  to  Inspect  it,  so  that  hia 
workmen  may  have  a  safe  place  to  work ; 
hence  a  workman  Injured  by  the  breaking  ot  a 
beam  owing  to  the  presence  of  a  knot  cannot 
recover  from  the  master,  where  it  did  not  ap- 
pear that  the  master  or  its  foreman  knew  of 
the  presence  of  the  knot— the  foreman  having 
been  present  at  the  place  only  a  very  few 
minutes  before  tiie  accident. 

[Eid.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  235-242;  Dec.  Dig.  f 
124.*] 

Appeal  from  Circuit  Court,  BonrlMa 
County. 

Action  by  Charles  Watson  against  the 
Standard  Oil  Company  of  Kentucky.  From 
a  Judgment  for  plaintiff,  defendant  appeals. 
Reyersed  and  remanded,  with  directions. 

Emmett  M.  Dickson,  of  Paris,  and  Hum- 
phrey, Mlddleton  &  Humphrey,  of  Louisville, 
for  appellant  Denis  Dnndon,  of  Paris,  for 
awellee. 

TURNER,  J.  In  October,  1911,  appellee, 
with  other  workmen,  was  engaged  under  the 
foreman  of  appellant  In  tearing  down  an  old 
building  owned  by  it  in  the  city  of  Paris, 
and  while  so  engaged  was  injured,  and  insti- 
tuted this  action  against  appellant,  alleging 
that  his  injury  was  caused  by  its  negligence. 
He  recovered  a  verdict  for  $4,175,  from 
which  this  appeal  is  prosecuted. 

The  allegation  of  the  petition  is,  in  sub- 
stance, that  the  plalntUf,  while  acting  un- 
der the  instructions  of  defendant's  foreman, 
\rent  upon  a  crossbeam  of  the  building  which 
th^  were  tearing  down,  and  which  was 
several  feet  above  the  ground,  for  the  pur- 
pose of  knocking  off  the  sheeting  from  the 
roof  of  said  building,  and  while  so  engaged 
one  of  the  beams  or  crosspieces  broke,  and 
the  plaintiff  fell  to  the  ground  and  broke  his 
leg  and  sprained  his  ankle. 

The   negligence  relied   upon  is   that  the 


place  at  which  he  was  so  directed  by  the 
foreman  to  work  was  unsafe  at  the  time  and 
known  to  the  foreman  to  be  unsafe,  or  could 
have  been  known  to  him  by  the  exercise  of 
reasonable  care,  and  that  such  danger  was 
not  known  to  the  plaintiff,  and  could  not 
have  been  known  to  him  by  the  exercise  of 
reasonable  care. 

The  answer  denied  the  material  allega- 
tions of  the  petition,  and  In  a  separate  para- 
graph pleaded  contributory  negUgence.. 

At  the  conclusion  of  the  plaintiff's  evi- 
dence, and,  again,  at  the  conclusion  of  all 
the  evidence^  the  defendant  asked  for  a  per- 
emptory Instruction,  which  motions  were 
overruled,  and  an  investigation  of  the  cor- 
rectness of  these  rulings  Involves  a  state- 
ment of  the  evidence. 

The  plaintiff  stated  that  he  was  np  on  top 
of  the  roof,  and  had  been  prizing  off  the 
sheeting,  which  was  under  the  metal  roof 
that  had  already  been  removed,  when  he 
was  directed  by  the  foreman  to  go  down 
through  the  roof  and  work  from  the  inside 
In  knocking  off  fhe  sheeting ;  that  is.  Instead 
of  prizing  it  up  from  the  outside,  to  knock 
it  loose  from  the  underside.  He  states  that 
on  one  side  of  the  building  there  was  a 
plank  across  these  beams  or  Joist,  and  that 
when  be  first  went  down  In  there  from  the 
top  be  and  the  man,  Campbell,  who  was 
worldng  there  with  him,  stood  on  that.plank 
and  knocked  loose  the  sheeting  on  that  aide 
of  the  house,  but  that  when  he  had  occasion 
to  go  to  the  other  side  there  was  no  plank 
across  the  Joist  on  that  aide,  and  he  walked 
across  on  the  Joist;  that  he  stepped  onto 
one  beam,  and  was  in  the  act  of  strlldng  up 
at  the  sheeting  with  a  short  iron  piece  wiilch 
he  had  In  his  hand  for  that  purpose,  when 
the  beam  niwn  which  he  was  resting  his 
weight  broke,  and  he  fell  to  the  floor,  some 
seven  or  eight  feet,  and  was  injured. 

He  says  that  the  reason  the  beam  broke 
was  that  there  was  a  knot  In  it,  and  that 
the  knot  was  on  the  side  of  the  beam  oppo- 
site from  the  way  he  approached  It,  and 
that  the  knot  ran  "bias"  and  went  throu^, 
or  about  through,  It;  that  he  could  not  see 
the  knot  from  the  side  he  was  on,  but  that 
the  foreman,  who  was  right  under  him  on 
the  other  side  of  the  beam  could  have  seen 
it  If  he  had  looked;  and  that  the  beam 
seemed,  upon  the  side  from  which  he  ap- 
proached It,  to  be  sound;  that  most  of  the 
sheeting  had  all  been  knocked  loose  from  the 
underside,  and  in  so  doing  he  and  Campbell 
had  walked  on  these  beams  backward  and 
forward;  and  that  when  the  beam  broke 
and  be  fell  the  foreman  had  only  been  in  the 
house  about  two  or  three  minutes. 

William  White  stated  that  he  was  work- 
ing there  at  the  time,  and  that  Watson  was 
engaged  in  knocking  off  the  sheeting  from 
the  underside,  and  that  it  was  easier  to  get 
it  off  that  way  than  it  was  to  prize  it  off 
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from  the  apper  side;  that  the  beams  upon 
which  Watson  and  Campbell  were  standing 
were  put  there  to  hold  the  building  together, 
and  were  what  is  known  as  "collar  beams," 
and  their  dimensions  were  2"x6";  that  be 
afterwards  examined  the  knot  that  was  In 
the  beam,  and  that  it  ran  from  the  bottom 
to  the  top  "catercomered"  across  the  6" 
way,  and  that  it  showed  through  a  little  on 
the  other  side,  and  that  the  knot,  the  way  it 
ran  through  the  beam,  destroyed  about  95 
per  cent  of  the  strength  of  the  beam;  that 
the  foreman  directed  them  to  knock  off  the 
sheeting  from  the  inside,  and  at  the  time 
of  the  accident  was  standing  almost  under 
Watson,  and  only  a  few  feet  from  him,  and 
was  in  position  to  have  seen  the  knot,  which 
was  only  about  22  inches  or  23  Inches  from 
his  eyes  at  the  time ;  and  that  the  knot  was 
about  the  size  of  his  arm,  and  went  all  the 
way  through  the  plank  "catercomered"  and 
showed  a  little  on  the  other  side. 

These  are  the  only  two  witnesses  intro- 
duced by  the  plaintiff  showing  how  the  acci- 
dent happened.  The  foreman  testified  that 
he  did  not  know  of  the  defective  condition 
of  the  beam,  and  did  not  see  the  knot  in  it, 
and  had  been  there  where  appellant  was  at 
work  only  about  two  minutes  and  a  half. 
It  will  be  observed  that  there  was  no  evi- 
dence that  the  foreman  knew  of  the  knot  in 
the  plank,  or  of  the  weakness  of  the  beam, 
and  the  question  to  be  determined  is:  Was 
the  foreman  engaged  in  such  work  required 
to  exercise  ordinary  care  to  discover  the 
unsafe  condition  of  the  beam? 

The  chief  danger  of  the  defect  seems  to 
have  grown  out  of  the  angle  at  which  the 
knot  went  through  the  beam,  and  it  may  be 
fttirly  inferred  from  the  evidence  that  if  it 
had  gone  straight  through,  Instead  of  hav- 
ing gone  through  at  an  angle  or  "catercor- 
nered,"  that  it  would  not  have  destroyed  the 
strength  of  the  beam  to  such  an  extent  as 
to  have  given  way  under  the  weight  of  a 
man. 

The  law  does  not  impose  upon  a  master  en- 
gaged In  the  hazardous  work  of  tearing  down 
an  old  building  the  duty  of  inspecting  it, 
so  that  his  workmen  may  have  a  safe  place 
to  work ;  and  certainly  In  this  case  it  would 
be  requiring  too  high  a  degree  of  care  to  say 
that  it  was  his  duty  to  have  known  that 
there  was  a  knot  in  any  particular  timber  in 
the  old  house  that  was  being  torn  down,  or 
that  the  knot  ran  through  the  timber  at  such 
an  angle  as  to  make  It  dangerous  to  his  work- 
men. If  the  master  may  be  mulcted  in  dam- 
ages fur  his  failure  to  discover  such  defects, 
of  If  he  must,  before  undertaking  such  work, 
or  during  Its  progress,  go  to  the  expense  and 
trouble  of  having  a  minute  examination  made 
of  all  such  timbers,  it  would  make  the  ex- 
pense of  tearing  down  an  old  house  almost 
as  great  as  building  a  new  one. 

The  cause  of  tills  Injury  was  the  knot  in 
the  beam  and  the  manner  in  which  It  ran 


through  it,  and  we  are  unable  to  see  from 
this  evidence  how  the  master  could,  with 
any  ordinary  degree  of  care,  have  known  of 
the  knot,  to  say  nothing  of  the  manner  in 
wliich  it  ran  through  the  beam.  To  require 
a  master  to  examine  every  timber  in  an  old 
house  that  was  being  torn  down  would  be 
most  unreasonable,  and  we  do  not  see  how 
the  foreman  in  this  case  could  have  been  ex- 
pected to  know  that  the  particular  beam  in 
question  was  defective.  Of  course.  If  he 
knew  that  it  was  defective,  it  was  his  duty 
to  warn  the  workman  of  the  defect 

The  case  of  Ballard  &  Ballard  Co.  v.  Lee's 
Adm'r,  131  Ky.  412,  115  S.  W.  732,  was  in  Its 
essential  features  something  like  this.  In 
that  case  Lee  was  directed  to  move  certain 
roofing  on  top  of  a  building,  and  while  so  en- 
gaged fell  from  the  roof  and  was  killed. 
They  were  in  that  case  also  demolishing  an 
old  building,  and  the  court  said:  "But  the 
master  is  not.  In  cases  like  this,  charged  with 
the  duty  of  exercising  ordinary  care  to  dis- 
cover the  dangerous  or  unsafe  place,  and  is 
not  liable  to  respond  in  damages  for  an  in- 
jury to  the  servant  because  of  the  defective 
or  dangerous  condition  that  he  did  not  know 
of,  but  which  might  have  been  discovered  by 
the  exercise  of  ordinary  care.  In  Thompson 
on  Negligence,  {  3979,  we  find  the  following: 
The  work  of  tearing  down  an  old  building 
is  necessarily  attended  with  dangers  which 
arise  in  the  progress  of  the  work,  and  which 
the  master  cannot  always  anticipate  and  pro- 
vide against  Therefore  it  has  been  held  that 
the  rule  which  makes  it  incumbent  upon  the 
master  to  provide  his  servant  with  a  safe 
place  within  which  to  work  does  not  apply  ia 
such  situation,  though  It  is  conceded  to  be 
the  duty  of  the  master  not  to  send  his  serv- 
ants into  a  place  which  he  knows  to  be 
dangerous  without  apprising  them  of  the 
danger.  •  •  •  In  the  destruction  of  a 
building  there  is  no  attempt  or  obligation  on 
the  part  of  the  master  to  make  It  secure; 
but,  on  the  contrary,  the  work  of  removal  la 
one  In  which,  in  turn,  each  part  of  the  struc- 
ture becomes  Insecure.  This  every  workman 
understands,  and  he  must  be  governed  ac- 
cordingly. But,  while  a  person  engaged  in 
the  demolition  of  a  building  is  not  bound  to 
furnish  a  workman  engaged  therein  with  a 
safe  place  to  work,  he  is  under  an  obligation 
not  to  send  him  Into  a  place  known  to  the 
master  to  be  dangerous,  and  which  the  work- 
man cannot  perceive  to  be  so  by  the  use  of 
ordinary  care." 

And,  again,  in  this  same  case  the  court 
said:  "It  seems  to  us  that  if  the  owner  of  a 
house  employs  a  competent  and  experienced 
laborer  to  take  off  an  old  roof  and  put  on  a 
new  one,  or  to  repair  the  roof,  or  to  tear 
down  a  building,  it  is  fair  to  assume  that  the 
employe  will  take  the  necessary  precautions 
to  protect  himself  from  injury  on  account  of 
the  dangerous  or  defective  condition  of  the 
premises  about  which  he  is  engaged  to  work, 
and  that  it  would  be  imposing  upon  the  em- 
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ployer  an  unreasonable  duty  to  reqnire  him 
to  have  a  careful  examination  of  the  prem- 
ises made  for  the  purpose  of  discovering  de- 
fects or  dangers,  In  order  that  he  might  in- 
form the  employ^  concerning  them." 

80  that  It  seems,  under  the  authority  of 
that  case.  It  Is  not  required  of  a  master  en- 
gaged in  the  hazardous  business  of  tearing 
down  an  old  building  that  he  should  exercise 
even  ordinary  care  to  discover  dangerous  de- 
fects. 

The  case  of  Dyer  v.  Pauley  Jail  Building 
Co.,  144  Ky.  692,  139  8.  W.  789,  was  one 
where  they  were  tearing  down  an  old  jail 
preparatory  to  erecting  a  new  one.  Dyer 
was  employed  on  the  work,  and  was  injured 
by  being  struck  on  Uie  leg  by  a  piece  of  iron. 
In  response  to  the  argument  that  it  was  the 
duty  of  the  master  to  furnish  him  with  a 
safe  place  to  work,  the  court  said:  "For  the 
appellee  it  Is  insisted  that,  even  if  the  injury 
occurred  in  this  way,  it  la  not  liable;  for, 
in  accepting  employment  of  this  character, 
appellant  assumed  the  risk  Incident  thereto. 
It  was  impossible  for  the  appellee  to  furnish 
him  a  safe  place  to  work ;  for  the  very  work 
that  was  being  undertaken  rendered  the 
place  unsafe.  Appellant  must  have  known, 
and  did  know,  that  when  the  bolts  were  cut 
and  the  rivets  driven  from  their  places  the 
pieces  of  sheet  iron  were  Uable  to  and 
naturally  would  fall." 

In  order  to  hold  appellant  liable  for  dam- 
ages In  this  case,  it  would  be  necessary  to 
show  that  t^e  foreman  knew  of  the  knot  in 
the  plank,  and  that  it  ran  through  the  beam 
at  such  an  angle  as  to  make  It  dangerous, 
and  bad  not  warned  appellee  of  these  facts. 

We  are  of  the  opinion  that  the  peremptory 
Instruction  should  have  been  given. 

The  judgment  Is  reversed  for  a  new  trial 
consistent  herewith. 


CAMPBELL  T.  MOBILE  ft  O.  B.  CO. 
(two  cases). 

(Court  of  Appeals  of  Iventacky.     June  20, 
1913.) 

1.  Baiuoadb  ({  446*)— Injvbiks  to  Animaia 
ON  Track— Jury  Question. 

In  an  action  for  the  wrongful  killing  of 
two  horses  on  railroad  tracks,  evidence  on  the 
qaestion  of  the  negligence  of  the  railroad  com- 
pany's employes  alter  discovering  the  animals 
hetd  not  sufficient  to  go  to  the  jury. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent.  Dig.  SI  1627-1641;    Dec.  Dig.  g  448.*] 

2.  Bailroads   (I  415*)  —  Injuries  to  Ani- 
mals ON  Track — Statutes— Signals. 

Ky.  St.  i  809,  provides  that  the  kiUing  of 
cattle  by  the  engine  or  cars  of  any  railroad 
company  shall  be  prima  facie  evidence  of  the 
railroad's  negligence,  while  section  786  declares 
that  every  company  sball  sigaal  at  a  distance 
of  at  least  50  rods  from  the  place  where  the 
road  crosses  any  highway,  at  which  a  sign- 
board is  required  to  be  maintained.  Beld,  that 
the  statutory  signals  were  required  botii  for 
the  benefit  of  travelers  and  to  warn  loose  ani- 
mals, and  a  railroad  company  does  not  relieve 


itself  of  the  imputation  of  negligence  resulting 
from  the  killing  of  animals  on  its  track  at  a 
highway  crossing,  unless  it  shows  the  giving 
of  the  statutory  signals. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  H  1476-1482;    Dec.  Dig.  f  416.»] 

Appeal  from  Circuit  Court,  Hickman 
County. 

Actions  by  R.  L.  Campbell  and  Mrs.  Jen- 
nie Campbell  against  Mobile  &  Ohio  Rail- 
road Company,  which  were  consolidated  be- 
low. From  judgments  for  defendant,  plain- 
tiffs appeal.    Reversed  and  remanded. 

Bennett,  Robbins  &  Thomas,  of  Clinton, 
for  appellants.  B.  T.  BuUoc^  of  Clinton, 
for  appellee. 

TURNER,  J.  On  the  morning  of  Septem- 
her  16,  1911,  about  3:20  a.  m.,  appellee's 
south-bound  fast  train  running  at  the  rate 
of  55  miles  an  hour  killed  two  horses  at  a 
grade  crossing  In  Hickman  county.  One  of 
the  horses  belonged  to  appellant  R.  L.  Camp- 
bell, and  the  other  to  Mrs.  Jennie  Campbell. 
'I'he  two  actions  by  agreement  were  heard 
together  in  the  lower  court,  and  will  be 
heard  together  here.  The  court  after  the 
introduction  of  all  the  evidence  gave  a  per- 
emptory instruction  to  find  for  the  defend- 
ant and  the  plaintiffs  appeaL 

[1]  The  court  placed  the  burden  of  proof  on 
the  defendant,  and  it  introduced  the  engineer 
and  fireman  in  charge  of  the  train,  who  were 
the  only  eyewitnesses  to  the  occurrence 
They  stated,  in  substance,  that  the  train  was 
a  little  late  and  was  running  about  55  miles 
an  hour;  that  the  crossing  in  question  is  on 
a  curve,  and  north  of  the  crossing  and  in  this 
curve  is  a  cut;  that  upon  the  occasion  in 
question  the  fireman  was  on  the  east  side  of 
the  cab,  which  was  the  outside  of  the  curve, 
and  the  engineer  was  on  the. west  side;  that 
in  the  dirt  road  just  east  of  the  raUroad 
crossing  was  a  depression;  and  that,  by  rea- 
son of  the  cut  in  the  curve  and  the  depres- 
sion in  the  dirt  road  stock  approaching  the 
crossing  from  the  east  on  the  dirt  road  could 
not  be  seen  for  a  very  great  distance.  The 
Breman  stated  that  he  was  looking  out  and 
when  from  60  to  100  feet  from  the  crossing, 
for  the  first  time,  he  saw  several  horses 
rapidly  running  on  the  dirt  road  toward  the 
crossing  from  the  east  and  immediately  noti- 
fied the  engineer  but  that  before  anything 
could  be  done,  and  almost  simultaneously 
with  such  notification,  the  engine  and  horses 
met  on  the  crossing ;  that,  between  the  time 
he  notified  the  en^neer  and  the  collision, 
there  was  no  time  to  give  the  stock  signal. 
They  state  they  did  not  give  the  stock  signal 
or  put  on  the  brakes  after  discovering  the 
stock  t>ecause  there  was  no  time  to  do  so. 
The  train  was  equipped  with  an  electric 
headlight,  and  modern  air  brakes  which  were 
in  perfect  order.  Neither  of  them  stated 
whether  or  not  the  signal  for  the  crossing 
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was  glren,  as  required  by  section  786  of  the 
Kentucky  Statutes. 

The  evidence  of  the  plaintiffs  was  given  by 
witnesses  who  were  not  present  at  the  time  of 
the  injury,  and  who  were  not  at  the  place 
of  the  injury  for  several  hours  thereafter; 
but  they  undertake  to  state  such  facts  lo- 
cating the  bodies  of  the  two  horses,  the  places 
where  blood  was  seen,  and  other  signs  Indi- 
cating the  point  where  the  horses  were 
struck,  certain  tracks  which  were  seen  on 
the  west  side  of  the  railroad,  indicating  that 
some  horses  liad  approached  from  that  side 
and  that  no  tracks  were  then  discernible  ap- 
proaching the  crossing  from  the  east  side, 
and  from  these  drcumstances  it  is  argued 
that  the  physical  facts  disclose  a  state  of 
case  which  Justified  a  submission  to  the  Jury 
of  the  question  of  negligence.  The  evidence 
further  shows  that  each  of  the  horses  was 
struck  on  the  rump  by  the  engine  and  thrown 
to  the  west  side  of  the  track;  this  fact,  if  it 
shows  anything,  is  an  indication  that  the 
horses  were  going  from  east  to  west  as  testi- 
fied to  by  the  fireman  and  engineer,  and  were 
almost  across  the  track  when  struck;  if  they 
liad  been  struck  on  the  rump  wliile  going 
from  west  to  east,  it  seems  that  they  would 
have  been  knocked  off  on  the  east  side  of  the 
track. 

The  engineer  and  flireman  are  unlmpeach- 
ed;  their  testimony  is  clear,  explicit,  and 
eatfly  understood;  and  they  fully  agree  about 
it  From  our  understanding  of  the  physical 
lacta  and  the  location  of  the  ground,  they 
furnish  no  sufficient  ground  for  submission 
of  the  question  of  negligence  to  the  Jury  in 
the  face  of  the  testimony  of  the  engineer 
and  fireman.  If  there  was  no  negligence  be- 
fore the  train  men  discovered  the  horses. 

[2J  Section  809  of  the  Kentucky  Statutes 
provides,  among  .other  things:  "And  the  kill- 
ing or  injury  of  cattle  by  the  engine  or  cars 
of  any  company  shall  be  prima  fade  evi- 
dence of  negligence  and  carelessness  on  the 
part  of  the  company,  its  agents  and  servants." 

Section  786  of  the  Kentucky  Statutes  is  as 
follows:  "i£very  company  shall  provide  each 
locomotive  engine  passing  upon  its  road  with 
a  bell  of  ordinary  size,  and  steam  whistle, 
and  such  bell  shall  be  rung,  or  whistle 
sounded,  outside  of  incorporated  dtles  and 
towns,  at  a  distance  of  at  least  fifty  rods 
from  the  place  where  the  road  crosses  upon 
the  same  level  any  highway  or  crossing,  at 
which  a  signboard  is  required  to  be  main- 
tained, and  such  bell  shall  be  rung  or  whistle 
sounded  continuously  or  alternately  until  the 
engine  has  reached  such  highway  crossing." 

The  question  is:  Has  a  railroad  company 
relieved  itself  of  the  negligence  imputed  to  it 
by  section  809,  where  cattle  are  killed  by  its 
engine  or  cars  at  a  highway  grade  crossing, 
until  it  has  shown  that  it  gave  the  signals 
for  the  crossing  as  provided  in  section  786? 
On  this  question  there  has  been  but  one 
opinion  by  this  court,  which  we  have  found, 


and  that  a  very  short  one  which  does  not 
give  the  facts  of  that  case;  but  it  seems  to 
assume  that,  where  the  company  sought  to 
overcome  the  prima  fade  case  against  it,  it 
must  show  that  the  signals  for  the  crossing 
were  given  as  required  by  the  section  quoted. 
Mobile  &  Ohio  B.  B.  Co.  v.  Roper,  58  S.  W. 
518,  22  Ky.  Law  Rep.  666. 

Whether  the  signals  required  by  section 
786  are  alone  for  the  benefit  of  persons  about 
to  cross  the  track  on  highways,  or  whether 
they  are  also  intended  to  warn  or  frighten 
animals  unaccompanied  by  persons,  has  not, 
so  far  as  we  are  aware,  been  determined  by 
this  court,  except  in  the  case  referred  to.  El- 
liott on  Railroads,  voL  8,  S  1206,  takes  this 
view  of  it,  to  wit:  "In  nearly  all,  if  not 
quite  all,  of  the  states,  statutes  are  in  force 
requiring  railway  companies  at  certain  dis- 
tances from  crossings  to  sound  the  whistle  of 
the  locomotive  and  to  ring  the  bell.  The  obvi- 
ous purpose  of  such  signals  Is  to  give  notice 
of  the  approach  of  trains.  Such  signals,  it 
seems,  are  not  required  alone  for  the  benefit 
of  persons  about  to  cross  the  track,  but  are 
also  required  to  warn  and  frighten  miimaiii 
away  from  the  track.  Where  animals  are 
injured  on  the  track  of  a  railway  company, 
proof  of  the  omission  to  give  statutory  sig- 
nals may  be  evidence  of  negligence.  The 
failure  to  give  such  signals  is  not  actionable 
negligence  per  se,  but  there  are  authorities 
which  hold  that  proof  of  an  Injury  to  the 
animal  and  proof  of  a  failure  to  give  stat- 
utory siguals  make  a  prima  fade  case  for  the 
plaintiff." 

The  case  of  Hohl  v.  Chicago,  M.  &  St  P. 
By.  Co.,  61  Minn.  321,  63  N.  W.  742,  52  Am. 
St  Bep.  598,  was  where  a  colt  was  killed  at 
a  highway  crossing  at  night,  and  the  ques- 
tion .we  are  here  dealing  with  arose  in  that 
case,  and  the  court  said:  "It  was  the  duty 
of  the  engineer  in  charge  of  the  locomotive 
in  this  case  to  give  the  signals  at  the  cross- 
ing or  cause  them  to  be  given. .  A  failure  to 
do  so  is  a  misdemeanor.  Gen.  Stats.  1894, 
§  6637.  It  is  not  the  province  of  the  court  to 
ingraft  upon  this  statute  any  limitations  not 
necessarily  Implied  from  the  language  used, 
and,  inasmuch  as  the  giving  of  such  signals 
lias  a  tendency  in  some  cases  to  frighten 
animals  from  the  railway  track,  we  must 
presume  that  this  was  one  of  the  results  in- 
tended to  be  secured  by  the  enactment  of  the 
law;  hence  an  omission  to  comply  with  the 
statute  in  this  case  was  evidence  of  negli- 
gence on  the  part  of  the  defendant,  but 
whether  such  omission  was  the  cause  of  the 
accident  or  not  was  a  question  for  the  Jury. 
Palmer  v.  St  Paul,  etc.,  B.  Co.,  38  Minn.  415 
[38  N.  W.  100]." 

In  Missouri  they  have  a  statute  very  sim- 
ilar to  our  own  requiring  the  giving  of  sig- 
nals upon  the  approach  of  trains  to  high- 
way crossings,  and  in  the  case  of  Owens  v. 
Hannibal  &  St.  Joseph  R.  R.  Co.,  68  Mo.  386, 
it  was  held  that  that  statute  was  intended 
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for  tbe  protectton  of  stock  as  well  as  for  vet- 
eons. 

There  Is  nothing  in  the  language  of  sec- 
tion 786  from  which  it  might  be  Inferred  thkt 
its  reqolrements  were  intended  only  for  the 
protection  of  human  beings;  It  is  sufficiently 
broad  to  hold  the  company  negligent  for  a 
failure  to  observe  its  provisions  whether  men 
or  stock  may  be  killed  or  injured  at  a  grade 
crossing  if  its  provisions  are  violated. 

The  burden  being  on  the  company  to  over- 
come the  presumption  of  negligence,  and  it 
liaving  failed  to  show  a  compliance  with  the 
provisions  of  section  786,  that  presumption 
was  not  overcome. 

The  Judgment  is  reversed  for  a  new  trial 
and  for  further  proceedings  consistent  here- 
with. 


HOLTMAN  V.  BULLOCK. 
(Court  of  Appeals  of  Kentucky.    June  20, 1918.) 

1.  Mauoious  Pboskcution  (I  5B*)— Actions 
— IBSITKS,  Proof,  aho  Vabiahck. 

Where  plaintiff  suing  for  malicious  prose- 
cntion  had  been  arrested  several  times  at  the 
instance  of  defendant,  and  she  gave  testimony 
equally  applicable  to  any  one  of  the  prosecu- 
tions, ana  offered  In  evidence  the  record  of  a 
prosecution  different  from  that  alleged  in  the 
petition,  there  was  an  entire  failure  of  proof. 

[Ed,  Note.— For  other  cases,  see  Malicious 
Prosecutton,  Cent  Dig.  U  106-110;  Dec  Dig. 
165.*] 

2.  Apfbai.  ahd   Ebbob   (I   679*)— QuBsnoRS 
Kevibwablb— Pleadings— AmtsDED    Pbti- 

TION. 

An  amended  petition,  not  made  a  part  of 
the  record  by  order  of  court  or  bill  of  excep- 
tions, cannot  be  considered  on  appeal. 

[Ki.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  8f  2878,  2879;  Dec.  Dig.  | 
679.»J 

8.  Mauoious  Pbosecution   (S  66*)  —  Evi- 
dence—Admissibility. 

The  record  of  a  criminal  jNrosecution,  dif- 
ferent from  that  alleged  in  the  petition  in  an 
action  for  malicious  prosecution,  u  properly  ex- 
cluded. 

[Ed.  Note.— For  other  cases,  see  Malicious 
Prosecution,  Cent.  Dig.  if  106-110;  Dec.  Dig. 
i  66.*] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Common  Pleas  Branch,  First  Division. 

Action  by  Louise  B.  Holtman  against  J. 
R.  Bullock.  From  a  Judgment  for  defendant, 
plaintiff  appeals.    Affirmed. 

Popham,  Tmsty  &  Roose  and  D.  Mozley, 
all  of  Louisville,  for  appellant  D.  R.  Castle- 
man  and  Pryor  &  Castleman,  all  of  Louis- 
ville, for  appellee. 

CLAT,  C.  Plaintiff,  Louise  Bullock  Holt- 
man,  brought  this  action  against  defendant, 
J.  R.  Bullock,  to  recover  damages  for  mali- 
cious prosecution.  At  the  conclusion  of  her 
.evidence,  the  trial  court  peremptorily  In- 
stmcted  the  Jury  to  find  for  the  defendant. 
Plaintiff  appeals. 


The  petition  charges  that  the  defendant, 
on  March  24,  1908,  without  any  probable 
cause,  caused  plaintiff  to  be  arrested  and 
charged  with  the  crime  of  breach  of  the 
peace,  and  did  swear  to  an  affidavit  in  the 
court  of  Justice  O'Connor,  a  Justice  of  the 
peace  of  Jefferson  county,  a  court  having 
Jurisdiction  of  said  crime,  charging  plaintiff 
with  said  crime,  and  did  maliciously  and  with- 
out any  probable  cause  prosecute  plaintiff 
for  said  offense  in  said  court,  and  did  fur- 
ther, without  any  cause  or  probable  cause  to 
believe  plaintiff  guilty  of  said  crime,  prose- 
cute said  case  against  her  in  the  Jefferson 
circuit  court;  that,  ui>on  the  calling  of  the 
case  in  the  Jefferson  circuit  court,  plaintiff 
was  dismissed.  A  motion  to  make  the  peti- 
tion more  specific  was  sustained,  and  there- 
upon plaintiff  filed  an  amended  petition 
charging  that  the  defendant,  by  false  and 
fraudulent  statements  and  testimony,  pro- 
cured a  Judgment  of  guilty  against  the  plain- 
tiff, and  that  said  Judgment  was  procured 
by  fraud.  A  second  motion  to  make  the 
petition  more  specific  was  sustained.  There- 
upon she  again  amended  her  petition  and  al- 
leged that  the  affidavit  for  her  arrest  stated 
that  plaintiff,  on  the  17th  day  of  May,  1907, 
at  Deer  Park,  In  Jefferson  county,  committed 
the  crime  of  breach  of  the  peace,  and  that 
said  crime  was  committed  on  the  premises 
owned  by  the  affiant  The  amendment  fur- 
ther states  the  facts  to  which  defendant  tes- 
tified at  her  trial,  and  alleges  that  said  tes- 
timony was  false  and  fraudulent  In  ad- 
dition to  a  denial  of  the  allegations  of  the 
petition,  and  the  various  amendments  there- 
to, defendant  pleaded  the  conviction  of 
plaintiff. 

On  the  trial  of  this  action  plaintiff  was 
asked,  "Were  you,  about  the  24th  of  August, 
1908,  charged  with  any  offense  by  Mr.  Bul- 
lock, the  defendant  in  this  case  ?"  and  answer- 
ed, "Yes,  sir ;  I  was."  She  then  went  on  to 
detail  the  circumstances  of  the  trial  and  the 
facts  connected  with  the  offense  charged, 
stating  that  the  testimony  which  defendant 
gave  at  the  trial  was  false  and  fraudulent 
Upon  the  conclusion  of  her  testimony,  she 
offered  in  evidence  tbe  record  of  the  proceed- 
ings in  Squire  O'Connor's  court  in  the  prose- 
cution against  her  for  breach  of  the  peace 
alleged  to  have  been  committed  on  March 
16,  1908,  and  based  on  a  warrant  issued 
March  24, 1908.  The  court  refused  to  permit 
this  record  to  be  filed.  Thereupon  the  plain- 
tiff offered  an  amended  petition  asking  for 
damages  for  the  prosecution  covered  by  the 
excluded  record.  The  court  declined  to  per- 
mit this  amendment  to  be  filed. 

[1]  We  have  carefully  read  plaintifTs  evi- 
dence. She  nowhere  refers  to  the  prosecu- 
tion based  on  the  warrant  of  March  24,  1908. 
There  is  nothing  in  her  testimony  to  identify 
either  the  trial  of  which  she  speaks  or  the 
breach  of  the  peace  in  regard  to  which  she 
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testifies  as  the  prosecation  or  fnradolent 
conrlctlcn  for  which  she  seeks  damages. 
It  appears  that  plaintiff  was  arrested  several 
times  at  the  instance  of  defendant  The 
testimony  she  gires  is  eqnally  applicable  to 
any  one  of  these  prosecutions.  Indeed,  the 
fact  that  she  offered  the  record  In  another 
prosecution  tends  to  show  that  she  was 
speaking  of  that  prosecation  instead  of  the 
one  sued  on.  That  being  tme,  there  was 
an  entire  failure  of  proof,  and  the  trial  conrt 
properly  directed  a  finding  in  favor  of  the 
defendant 

[2]  As  the  amended  petition  Is  not  made  a 
part  of  the  record,  either  by  order  of  court 
or  by  bill  of  exceptions,  it  cannot  be  consid- 
ered on  appeaL  Koke's  Adm'r  v.  Andrews 
Steel  Co.,  149  Ky.  627,  149  S.  W.  968;  Horts- 
man  v.  C.  ft  L.  R.  R.  Co.,  18  B.  Mon.  218; 
Beckham  v.  Slayden,  107  S.  W.  324,  32  Ky. 
Law  Rep.  1348. 

[t]  Of  course  the  court  did  net  err  in  ex- 
<dudlng  from  the  consideration  of  the  jury 
the  record  of  a  prosecution  different  from 
that  for  which  damages  were  sought 

Judgment  affirmed. 


MILLER  V.  WHITB  et  aL 

(Supreme  Court  of  Arkansas.     May  26,  1913.) 

Mttnicipal  Cobposations  (8  571*)  — Stmkt 
Impbovemknts  —  Collection    or   Assess- 

Kirby's  Dig.  {{  6706,  5709,  providing  that 
the  transcript  on  appeal  from  a  decree  for 
street  improvement  assessments  shall  be  filed 
within  20  days  after  the  decree  and  that  no 
appeal  shall  be  prosecuted  after  the  expiration 
of  the  20  days,  are  mandatory,  and  an  appeal 
must  be  dismissed  where  the  transcript  is  not 
filed  in  time. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  C!«nt  Dig.  f  1285;  Dec  Dig.  { 
571;*    Appeal  and   Error,  Cent  Dig.  f  137.J 

Appeal  from  Pulaski  CJhancery  (3ourt; 
John  El  Martineau,  Judg& 

Action  by  O.  R  White  and  others  against 
Susie  Miller.  From  a  Judgmoit  for  plain- 
tiffs, defendant  appeala    Dismissed. 

Carmichael,  Brooks,  Powers  &  Rector,  of 
Little  Rock,  for  appellant  Terry,  Downie  & 
Streepey,  of  Little  Bock,  for  appellees. 

KIRb;,  J.  This  salt  was  brought  by  the 
improvement  district  to  enforce  the  collec- 
tion of  assessments  on  the  property  of  Mrs. 
Susie  Miller  for  grading  and  improving  the 
streets  of  the  town  of  Pulaski  Heights. 

It  will  not  be  necessary  to  discuss  any  of 
the  questions  raised  by  appellant,  since  her 
appeal  must  be  dismissed  upon  appellees' 
motion. 

It  appears  that  the  decree  from  which  the 
appeal  was  taken  was  rendered  on  Febru- 
ary 5,  1913,  and  that  the  transcript  of  the 
record  was  not  filed  in  the  office  of  the 
clerk  of  this  court  until  April  8,  1913,  more 


than  30  days  thereaftw.  It  la  the  imrpose 
of  the  law  to  avoid  delay,  and  it  provides  for 
great  dispatch  in  the  enforcement  of  the 
collection  of  assessments  tor  ImprovementB. 
It  requires  that  when  an  appeal  is  taken 
from  a  decree  in  favor  of  the  board  for  the 
condemnation  and  sale  of  the  land  to  pay 
the  assessments,  the  transcript  shall  be  filed 
in  the  office  of  the  clerk  of  the  Supreme 
Conrt  within  20  days  after  the  rendition  of 
the  decree  appealed  from.  Section  6706, 
Kirby's  Digest  And  "no  appeal  aball  be 
prosecuted  from  any  decree  after  the  expira- 
tion of  the  twenty  days  herein  granted  for 
ffilng  the  transcript  In  the  clerk's  office  of 
the  Supreme  Court"  Section  5700,  Kirby's 
Digest 

These  provisions  of  the  statute  are  plain 
and  mandatory,  and,  not  having  been  com- 
plied with  and  the  transcript  of  the  record 
lodged  with  the  clerk  of  the  Supreme  Court 
within  the  time  required,  the  appeal  most 
be  dismissed.  CTandell  v.  Harrison,  ISO  8. 
W.  560.    It  Is  so  ordered. 


BROWN  v.  STATE. 
(Supreme  Conrt  of  Arkansas.    May  19,  1913.) 

1.  Cmminal  Law  (|  1186*)— Technical  Eb- 
BOBs  —  Indictment  —  Bvidehce  —  Issdes, 
Pboof,  and  Vabiance. 

Under  the  statute  providing  that  no  judg- 
ment shaU  be  affected  by  any  defect  in  the  in- 
dictment not  prejudicing  the  substantial  rights 
of  accused,  the  variance  between  an  indictment 
for  receiving  stolen  goods  alleged  to  be  the 
property  of  the  Southwestern  Railroad  Com- 
pany and  the  proof  that  the  goods  were  in  the 
possession  of  the  Southwestern  Railway  Com- 
pany is  immaterial;  the  proof  disclosing  that 
there  were  only  two  railroad  companies  at  the 
tovra  where  the  offense  was  committed,  one  be- 
ing the  Louisiana  &  Arkansas  Railroad,  and 
the  other  the  St  Lonis  &  Southwestern  Rail- 
way Company,  generally  known  as  the  St  Louis 
&  Southwestern,  the  St  Lonis  Southwestern 
Railroad  Company,  and  the  St  Lonis  South- 
western Railway  Company,  the  allegation  in 
the  indictment  sufficiently  advising  accused  of 
the  name  of  the  owner  of  the  goods. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  3215-3219,  3221,  3230; 
Dec.  Dig.  i  1186.*] 

2.  Receiving  Stolen  Goods  (|  7*)— Owneb- 
BHiP  OF  Pbopektt— Evidence— SuBTiciENCT. 

The  nllegation  in  an  indictment  for  receiv- 
ing stolen  property  that  the  property  belonged 
to  a  railroad  company  is  sustained  by  proof 
that  it  was  in  the  possession  of  the  railroad 
company  doing  business  at  the  town  where  the 
offense  was  committed,  without  proof  that  the 
company  was  a  corporation. 

[Ed.  Note. — ^For  other  cases,  see  Receiving 
Stolen  Goods,  Cent  Dig.  {|  9-14;  Dec  Dig. 
§  7.») 

3.  Receiving  Stolen  Goods  (|  7*)— Owwkb- 

SHip — Indictment — Evidence. 

The  allegation,  in  an  indictment  for  re- 
ceiving stolen  goods,  that  the  goods  were  the 
property  of  a  railroad  company  warrants  proof 
that  the  company  had  possession  as  bailee. 

[Ed.  Note. — For  other  cases,  see  Receiving" 
Stolen  Goods,  Cent  Dig.  Ji  ^14;    Dec.  Dig. 
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4.  Cbihinal  Law  {|  11T2*)— Bbbossoub  Ik- 

STBnCTIONS— Habmless  Ebbob. 

Where  accused,  indicted  for  larceny  and 
receiving  stolen  goods,  was  convicted  of  re- 
ceiving stolen  goods  on  ample  evidence,  the 
error  in  an  instruction  that  he  could  not  be 
convicted  for  both  crimes,  and  that  there  was 
only  one  offense  charged,  was  not  prejudicial. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Taw,  Cent  Dig.  ||  3128,  3154-3157,  3159-3163, 
3169;   Dec  Dig.  {  1172.*] 

5.  Indictment  and  iNFOBUATioif   ({  132*)— 
JoiNDEB  OF  Offenses—  Election. 

Under  Kirby's  Dig.  f  2231,  authorizing  the 
joinder  in  one  indictment  of  counts  charging 
grand  larceny  and  receiving  stolen  goods,  the 
state  need  not  elect  whether  it  will  rely  on  the 
count  for  larceny  or  for  receiving  stolen  goods. 
[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  {§  425-447,  449- 
463;   Dec.  Dig.  |  132.»] 

6.  Receiving  Stoien  Goods  (|  7*)— Irdict- 
MENT— Sufficiency. 

An  indictment  for  receiving  stolen  goods 
alleging  that  accused  received  goods  described, 
recently  stolen,  with  intent  to  deprive  the  own- 
er thereof,  accused  knowing  that  the  goods  had 
been  stolen,  is  sufficient. 

[Ed.  Note. — For  other  cases,  see  Receiving 
Stolen  Goods,  Cent  Dig.  U  9-14;  Dec  Dig. 
i  7.»] 

Appeal  from  Circuit  Ootirt,  Lafayette 
County;    Chas.   W.    Smith,    Special    Judge 

Brooks  Brown  was  convicted  of  receiving 
stolen  property,  and  he  appeals.    Affirmed. 

D.  L.  King,  of  Lewisvllle,  for  appellant 
W.  L.  Moose,  Atty.  Gen.,  and  Jno.  P.  Streep- 
ey,  Asst  Atty.  Gen.,  for  tbe  State. 

WOOD,  J.  The  appellant  was  convicted  of 
the  crime  of  receiving  stolen  property,  and 
sentenced  to  one  year  In  the  penitentiary. 
The  indictment  (omitting  formal  parts)  Is  as 
follows :  "The  grand  Jury  of  Lafayette  coun- 
ty, In  the  name  and  by  the  authority  of  the 
state  of  Arkansas,  accuse  the  defendant, 
Brooks  Brown,  of  the  crime  of  grand  larceny, 
committed  as  follows,  to  wit:  Tbe  said  de- 
fendant, on  the  10th  day  of  February,  1913, 
In  Lafayette  county.  Ark.,  six  pairs  of  men's 
shoes  of  the  value  of  $5  per  pair,  the  property 
of  the  St.  Louis  Southwestern  Railroad  Com- 
pany, feloniously  did  steal,  take,  and  carry 
away,  against  the  peace  and  dignity  of  tbe 
state  of  Arkansas.  The  grand  Jury  of  Lafay- 
ette county.  In  the  name  and  by  tbe  author- 
ity of  tbe  state  of  Arkansas,  accuse  the  de- 
fendant. Brooks  Brown,  of  the  further  crime 
of  knowingly  receiving  stolen  goods,  commit- 
ted as  follows,  to  wit:  The  said  defendant, 
on  tbe  10th  day  of  February,  1913,  in  Lafay- 
ette county,  Ark.,  six  pairs  of  men's  shoes,  of 
tbe  value  of  |5  per  pair,  then  and  there  lately 
before  then  unlawfully  and  feloniously  stol- 
en, taken,  and  carried  away,  did  then  and 
there  unlawfully  have  and  receive,  with  the 
Intent  to  deprive  the  true  owner  thereof;  he 
(the  said  Brooks  Brown)  then  and  there  well 
knowing  that  the  said  six  pairs  of  men's 
shoes  bad  been  so  unlawfully  and  felonious- 
ly stolen,  taken,  and  carried  away  as  afore- 


said. Tbe  crime  charged  In  this  count  being 
the  same  as  the  crime  charged  In  the  first 
count  of  this  Indictment,  but  charged  in  a 
different  mode,  against  the  peace  and  dignity 
of  the  state  of  Arkansas."  The  Indictment 
alleges  that  the  shoes  were  the  property  of 
the  St  Louis  Southwestern  Railroad  Com- 
pany. Tbe  proof  tended  to  show  that  tbe 
shoes,  at  tbe  time  tbe  same  were  stolen,  were 
In  tbe  possession  of  the  St.  Louis  Southwest- 
em  Railway  Company.  Appellant  contends 
that  proof  that  the  shoes  were  in  tbe  posses- 
sion of  tbe  St  Iiouls  Southwestern  Railway 
Company  was  not  proof  that  they  were  in 
the  possession  of  the  St  Louis  Southwestern 
Railroad  Company,  and  that  therefore  there 
was  a  fatal  variance  between  the  allegation 
of  ownership  and  the  proof  thereof.  The  ap- 
pellant also  contends  that  there  was  no  evi- 
dence that  tbe  railroad  company  was  a  cor- 
poration, and  that  therefore  there  was  no 
proof  of  the  ownership  of  the  property,  as 
made  In  tbe  Indictment.  There  was  evidence 
tending  to  prove  that  there  were  only  two 
railroad  companies  at  tbe  town  of  Stamps, 
where  this  offense  is  shown  to  have  been 
committed;  one  being  the  Louisiana  &  Ar- 
kansas Railroad  and  the  other  tbe  St  Louis 
Southwestern  Railway  Company.  It  was 
shown  that  the  St  Louis  Southwestern  Rail- 
way Company  was  generally  known  as  the 
"St  Louis  &  Southwestern,"  the  "St  Louis 
Southwestern  Railway  Company,"  tbe  "St 
Lonls  Southwestern  Railroad  Company,"  and 
the  "Cotton  Belt";  that.  If  you  called  it  by 
any  one  of  these  names,  persons  Uvlng  in  the 
commimity  would  understand  what  railroad 
was  meant 

[1]  The  statute  (Kirby's  Dig.  g  2229)  pro- 
vides that  "no  indictment  is  insufficient  nor 
can  the  trial,  judgment  or  other  proceeding 
thereon,  be  affected  by  any  defect  which  does 
not  tend  to  tbe  prejudice  of  tbe  substantial 
rights   of   the   defendant   on   tbe   merits." 

The  alleged  variance  here  between  "rail- 
way company"  and  "railroad  company"  did 
not  prejudice  the  substantial  rights  of  the  de- 
fendant on  the  merits.  Tbe  allegation  was 
sufficient  to  advise  appellant  of  tbe  name  of 
the  owner  of  the  goods  which  be  is  alleged  to 
have  received.  In  Price  v.  State,  41  Tex. 
215,  216,  It  was  held  not  to  be  necessary  to 
"set  out  the  charter  in  tbe  Indictment  or  to 
allege  it  to  be  a  chartered  company  other- 
wise than  by  naming  It."  In  Calkins  v. 
State,  18  Ohio  St  366,  98  Am.  Dec.  121.  it 
was  held  "that  the  corporate  character  of  the 
party  Injured  might  be  proved  by  reputation, 
and  that  it  was  only  necessary  to  show  a  cor- 
poration de  facto."  See,  also,  Fleener  v. 
State,  58  Ark.  98,  23  S.  W.  1;  Burke  v. 
State,  34  Ohio  St  81;  State  v.  Savage,  36 
Or.  191,  60  Pac.  610,  616. 

[2]  It  was  sufficient  to  meet  the  require- 
ments as  to  ownership  to  show  that  the  St 
Louis   Southwestern   Railroad  Company   or 
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Hallway  Company  was  doing  basineBS  at  the 
town  of  Stamps,  and  that  It  had  the  posses- 
sion of  the  shoes  at  the  time  that  they  were 
alleged  to  have  been  stolen,  and  It  was  gen- 
erally known  by  that  name.  "If  a  corpora- 
tion Is  alleged  as  owner,  only  Its  de  facto  ex- 
istence  need  be  shown  In  evidence."  3  Bisb. 
New  Grim.  Proc  |  762  (2). 

In  McGowan  t.  State  the  Indictment 
charged  that  the  allegation  of  ownership 
was  that  the  articles  stolen  were  the  proper- 
ty of  "W.  L.  C.  ft  Co.,"  and  we  held  that  this 
was  not  a  snfflclent  allegation  of  ownership, 
because  It  showed  that  the  goods  stolen  were 
owned  by  a  firm  or  partnership — a  Joint  own- 
ership— and  in  snch  cases  It  Is  necessary 
tbat  the  names  of  the  several  persons  who 
compose  the  firm  or  who  constitute  the  Joint 
owners  should  be  stated.  But  that  case  Is 
different  from  this,  I>ecau8e  here  the  allega- 
tion shows  that  the  property  was  owned  by 
the  railroad  company,  which  is  a  sufficient 
allegation  of  the  corporate  character  of  the 
alleged  owner,  and  shows  on  its  face  that  it 
was  not  the  property  of  a  i>artner8hlp  or 
Joint  owners. 

In  State  v.  KoUo,  8  Pennewlil  (Del.)  421, 
64  AtL  683,  It  was  held  that  "an  Indictment 
alleging  a  larceny  of  goods  from  a  designated 
corporation  need  not  specifically  allege  that 
the  owner  of  the  goods  was  a  corporation" ; 
It  being  "sufficient  to  allege  the  name  by 
which  the  corporation  Is  generally  known." 

[t]  It  la  contended  by  appellant  that  there 
was  no  proof  of  ownership  of  the  goods  al- 
leged to  have  been  stolen,  because  It  was  not 
shown  that  the  railroad  company  owned  tbe 
shoes,  and  there  was  no  allegation  that  It 
held  the  same  as  bailee  The  allegation  that 
"the  shoes  were  the  property  of  the  St  Louis 
Southwestern  Railroad  Company"  was  suffi- 
cient to  warrant  proof  tiiat  the  railroad  com- 
pany had  possession  of  the  shoes  as  bailee. 
"The  allegation  of  general  ownership  Is 
sufficient  to  allow  proof  of  special  owner- 
ship."   Mcrrltt  T.  State,  73  Ark.  32,  83  S.  W. 


330.  Where  one  to  In  possession  of  goods  as 
a  common  carrier.  It  to  proper  to  charge  own- 
ership In  the  common  carrier,  for  his  posses- 
sion as  bailee  to  sufficient  to  warrant  an  al- 
legation of  ownership  In  him.  See  26  C!yc. 
89,  cases  cited  in  note  94. 

[4]  The  court  told  the  Jury  that  appellant 
could  not  be  convicted  under  thto  indlctmoit 
for  both  crimes  of  grand  larceny  and  know- 
ingly receiving  stolen  goods;  that  there  to 
only  one  offense  charged  in  the  Indictment; 
and  that  they  could  only  convict  him  on  one 
offense.  The  instruction  was  not  technically 
correct,  because  the  appellant  was  cliarged 
with  the  offense  of  grand  larceny  and  also 
the  offense  of  Imowingly  receiving  stolen 
property.  But  there  was  no  prejudlctol  m- 
ror  In  tbe  court's  charge  to  the  Jury,  because 
under  section  2231  of  Kirby's  Digest  the  sep- 
arate and  dtotinct  offenses  of  grand  larceny 
and  knowingly  receiving  stolen  goods  could 
be  Joined  In  one  indictment,  and  the  evidence 
was  amply  sufficient  to  sustain  the  verdict 
finding  the  defendant  guilty  of  tbe  offense 
of  knowingly  receiving  stolen  property,  of 
which  the  Jury  convicted  him.  The  state- 
ment In  the  Indictment  that  only  one  offense 
was  charged  was  surplusage,  and  the  court. 
In  embodying  thto  tonguage  In  its  diarge, 
meant  no  more  than  that  under  the  proof  In 
the  case  the  appellant  could  be  convicted  of 
only  one  offense,  that  of  either  grand  larceny 
or  knowingly  receiving  stolen  goods,  but  tbat 
he  could  not  be  convicted  of  both. 

[6]  Appellant's  motion  to  regolre  the 
state's  attorney  to  elect  was  properly  over- 
ruled, as  the  offenses  could  be  Joined  In  one 
Indictment    Section  2231  of  Kirby's  Digest 

[I]  Tbe  motion  to  arrest  tbe  Judgment  was 
also  properly  overruled,  because  the  indict- 
ment In  apt  language  did  charge  a  public  of- 
fense, and  the  appellant  was  convicted  of 
one  of  the  offenses  with  wlilcb  he  was 
charged.  Jones  v.  State,  1(X)  Ark.  195,  139> 
S.  W.  1128. 

Finding  no  error,  the  Judgment  to  affirmed. 
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CONLBT  et  aL  ▼.  DAUGHTERS  OF  THB 

REPUBUC. 
(Sapreme  Court  of  Texas.    Jane  4,  1918.) 

1.  Statutes  (|  16»*)— Constbuotion. 

The  Supreme  Coart  muat  constrae  two 
atatutea  ao  that  both  may  atand,  if  they  are 
fairly  susceptible  of  such  a  construction. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  I  229;   Dec.  Dig.  f  159.*] 

2.  Etidehck  (H  89,  88*)— PBBStJMPnowB. 

The  Supreme  Court  will  presume  that  the 
GoTemor  will  seek  the  public  good  in  discharg- 
ing ilia  official  dutiea,  and  that  a  patriotic  ao- 
ciety,  anch  as  the  Daughters  of  the  Bepublic, 
wfll  perform  their  legal  dutiea. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  if  90.  105;   Dec.  Dig.  |{  68,  83. •] 

S.  Statutes  (I  159*)— Rbpeai^Ikplicatiow. 
In  so  far  as  two  statntea  irreconcilably 
conflict,  the  latest  enactment  must  prevail. 

[Ed.  Note. — For  other  cases,  see  Statutes, 
Cent  Dig.  i  229 ;    Dec.  Dig.  (,  159.*] 

On  motloa  for  rebeailns.     Motion  oyer- 
rnled. 
For  foimer  opinion,  see  106  S.  W.  197. 

BROWN,  C.  J.  We  do  not  deem  it  neces- 
sary to  discuss  at  length  the  objection  of  the 
plaintiffs  in  error's  counsel  to  the  Jnrlsdlc- 
tlon  of  the  district  coort  It  is  sufficient  to 
say  that  the  facts  do  not  bring  the  case  with- 
in the  terms  of  this  article  of  the  Rerlsed 
Statutes  of  1911 :  "Art  6732  (4861).  No  court 
of  this  state  (except  the  Supreme  Court,  as 
provided  by  article  1526]  shall  hare  power, 
authority  or  jurisdiction  to  issue  the  writ  of 
mandamus  or  injunction  or  any  other  man- 
damus or  compulsory  writ  of  process  against 
any  of  the  officers  of  the  executive  depart- 
ments of  the  government  of  this  state  to  or- 
der or  compel  the  performance  of  any  act  or 
duty  which,  by  the  laws  of  this  state,  they, 
or  either  of  them,  are  authorized  to  perform, 
whether  such  act  or  duty  be  judicial,  min- 
isterial or  discretionary."  No  mandatory  or 
compulsory  writ  is  sought  Nor  is  it  the  pur- 
pose of  the  proceeding  to  compel  the  per- 
formance of  any  duty  enjoined  by  law. 

[1,2]  We  can  add  nothing  to  the  reasons 
given  for  holding  in  our  opinion  that  the  two 
acts  involved  are  not  In  conflict  It  is  the  du- 
ty of  this  court  to  so  construe  the  laws  that 
both  can  stand,  if  fairly  susceptible  of  such 
construction.  This  court  will  presume  that 
the  Governor  of  Texas  will  seek  the  public 
good  in  dlscliarglng  bis  official  duties,  and 
that  the  Daughters  of  the  Republic  will  be 
equally  patriotic,  so  that  by  co-operation  the 
rights  of  each  party  may  be  preserved.  If 
under  the  two  statutes  this  may  be  done, 
there  can  be  no  destructive  conflict  between 
the  two  enactments. 

[3]  The  defendant  In  error  is  confronted 
with  tUs  indisputable  condition.  By  neces- 
sary impUcatlon  the  act  of  1911  conferred 
authority  upon  the  Governor  to  do  what  he 
might  find  necessary  in  making  the  authoriz- 


ed Improvements,  and.  It  being  the  last  ex- 
pression of  the  legislative  will,  that  act  must 
prevail  over  the  former  law  to  the  extent, 
that  the  conflict  is  Irreconcilable.  The  result 
would  not  be  to  limit  the  authority  of  the 
Governor,  but  to  that  extent  it  would  abridge 
the  rights  of  the  Daughters. 
The  motion  la  overruled. 


HOLLET  et  aL  v.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    May  21. 
1913.) 

1.  Bau.  (I  68*>— BoNi>— Recitai.. 

Code  Cr.  Proc.  1911,  art.  281,  relating  to 
ball,  provides  that  if  defendant  is  charged  with 
a  felony  it  is  suflicient  to  describe  the  oifense 
by  stating  in  the  bond  that  he  is  charged  with 
a  felony,  and,  if  he  is  charged  with  a  misde- 
meanc^  that  he  is  charged  with  a  misdemean- 
or. Held  that  where  accused  waa  charged 
with  bigamy,  a  recital  in  the  bail  bond  that  he 
waa  charged  with  a  felony  waa  a  sufficient  de- 
scription of  the  offense ;  nor  was  it  necessary 
that  the  bond  should  recite  that  the  justice  be- 
fore whom  the  complaint  had  been  filed  ad- 
mitted accused  to  ball,  and  that  the  amount  of 
the  bond  had  been  fixed  by  the  Justice. 

[BH.  Note.— For  other  cases,  see  Bail,  Cent 
Dig.  li  268-277 ;  Dec  Dig.  {  58.  •] 

2.  Bail  (f  e2*)— Bond— Date. 

Where  a  bail  bond  recited,  "Signed  and 
dated  on  this  the  9th  day  of  February,  A.  D. 
1911,"  that  was  the  date  of  the  bond,  and  not 
the  date  of  a  notation  by  the  sheriff  that  the 
bond  was  taken  and  approved  February  IT, 
1911. 

iEJd.  Note.— For  other  cases,  see   Bail,   Dec. 
f.  i  e2.*] 

3.  Baii,    (I    77*)— Scire    Paciab— Judgment 
Nisi— RccrrAta 

A  judgment  nisi  in  a  proceeding  on  a  bail 
bond  should  so  describe  the  bond  as  to  identify 
it;  and  it  is  better  that  it  should  state  also 
the  date  of  the  bond,  though  this  is  not  strictly 
essential. 

[Ed.  Note. — For  ot&er  cases,  see  Bail,  Cent 
Dig.  M  335-^9,  379,  403 ;    Dec  Dig.  {  77.*] 

4.  Bail   (|    88*)— Scibe    Facias— Citation— 
fonctionb. 

The  citation  in  a  scire  facias  proceeding 
on  a  bail  bond  is  to  give  notice  to  the  sureties 
on  the  bond  before  a  final  judgment  can  be  ren- 
dered on  the  bond  and  Judgment  nisi,  and  also 
serves  as  the  pleading  of  the  atate,  based  on  the 
judgment  nisi. 

Ed.  Note.— For  other  cases,  'see  Bail,  Cent 
Ig.  IS  370-378;   Dec.  Dig.  f  88.*] 


Dig 


6.  Bah,  (H  77,  88*)— FoRniruia— Sens  Fa- 
cias—Citation— Judoment— Amendment. 
Where  a  mistake  is  made,  either  in  the . 
Judgment  nisi  or  in  the  citation  in  scire  facias 
on  the  bail  bond,  or  both,  either  may  be  amend- 
ed by  leave  of  court  as  pleadings  in  a  civil  case, 
the  judgment  nisi  by  the  judgment  of  the  court 
making  the  necessary  corrections,  and  the  cita- 
tion by  proper  pleading  on  behalf  of  the  state, 
by  the  diatnct  or  county  attorney,  or  other  per- 
son properly  representing  the  state,  under  au- 
thority of  the  presiding  judge,  and  on  proper 
notice  to  the  sureties. 

[Ed.  Note.— For  other  cases,  see  Bail,   Cent 
Dig.  Jl  335-349,  876,  879,  403;  Dec  Dig.  K 

77,  8a*] 
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6.  Bail   (f    88*)  —  CiTATioir  —  RcQXTisms — 
Date  of  Bond. 

Where  a  citation  on  scire  facias  on  a  bail 
bond  did  not  recite  the  date  of  the  bond,  as  re- 
quired by  Code  Cr.  I'roc.  1911,  art  491,  it  was 
fatally  defective. 

[Ed.  Note.— For  other  cases,  see  Bail,  Cent. 
Dig.  §§  376-378 ;   Dec  Dig.  I  8a»] 

7.  Bail  ({  88*)— Scirk  Faoiao— Exonebation 
— Pleadino. 

In  scire  facias  on  a  bail  bond  the  sureties, 
claiming  exoneration  by  reason  of  sickness  of 
the  principal  or  uncontrollable  circumstance 
preventing  his  appearance  at  court,  as  provided 
by  Code  Cr.  Proc.  1911,  art.  500,  could  not 
take  advantage  of  such  defense,  unless  properly 
pleaded. 

[E^d.  Note.— For  other  cases,  see  Bail,  Cent 
Dig.  SS  384-100,  402;   Dec.  Dig.  f  80.*] 

Appeal  from  District  Court,  Hardeman 
County;   D.  EL  Decker,  Judge.- 

Action  by  tbe  State  against  J.  F.  Holley 
and  others  on  an  appeal  bond.  Judgment  for 
plaintiff,  and  defendants  appeal.  Reversed 
and  remanded. 

J.  C.  Marshall  and  M.  M.  Hanklns,  both  of 
Qnanab,  for  appellants.  0.  B.  Lane,  Asst 
Atty.    Gen.,  for  the  State. 

PRBNDEJRGAST,  J.  This  Is  an  appeal  by 
J.  F.  Holley,  principal,  and  J.  J.  Holley,  V.  B. 
Stubblefleld,  and  A.  H.  Wilkirson,  sureties, 
from  a  Judgment  against  them  on  said  prin- 
«lpars  ball  bond. 

Appellants  have  assigned  many  errors. 
We  have  considered  them  all,  though  it  Is 
unnecessary  to  mention  and  discuss  all  of 
them. 

In  our  recent  investigations  In  this  and 
several  scire  facias  cases  we  have  been  im- 
pressed with  the  many  apparent,  if  not  real, 
conflicts  in  the  decisions  in  such  cases.  So 
much  so  that  we  think  it  would  be  much 
better  for  the  lower  courts  to  be  governed  by 
and  follow  the  statute  on  the  subject  Our 
statutes  regulating  and'  prescribing  the  req- 
uisites of  bail  bonds  and  recognizances  and 
the  forfeiture  thereof  are  so  clear,  plain, 
full,  and  unambiguous  that  It  is  entirely  safe, 
If  not  the  only  safe  way,  to  follow  and  abide 
by  the  statutes.  We  are  at  a  loss  frequently 
to  understand  why  so  many  flagrant  mis- 
takes are  made  in  these  proceedings. 

[1]  The  bail,  bond  in  this  case  is  in  every 
way  legal  and  sufficient,  and  It  follows  and 
complies  with  the  statute.  C.  C.  P.  1911,  art. 
321.  This  article  was  enacted  April  17,  1899, 
and  took  the  place  of  the  old  article  in  the  C. 
C.  P.,  and  which  was  originally  article  288. 
The  old  article.  In  prescribing  the  requisites 
of  a  bail  bond.  In  subdivision  3  thereof,  was: 
"That  the  offense  of  which  the  defendant  Is 
accused  be  distinctly  named  in  the  bond  and 
that  it  appear  therefrom  that  he  is  accused 
of  some  offense  against  the  laws  of  the 
state."  The  new  article  of  the  said  act  of 
April  17,  1899,  Instead  of  the  old  Just  above 
quoted,  is:  "If  the  defendant  is  charged  with 
an  offense  that  is  a  felony,  that  It  state  that 
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he  Is  charged  with  a  felony.  If  the  defend- 
ant is  charged  with  a  misdemeanor,  that  it 

state  that  he  is  charged  with  a  misdemean- 
or." So  that  the  bond  and  other  proceedings 
herein,  simply  and  solely  stating  that  the 
principal  was  charged  "with  a  felony,"  are 
correct  And  it  makes  no  fatal  difference 
that  some  of  the  other  proceedings  state  that 
he  Is  charged  "with  bigamy,  a  felony,"  or, 
vice  versa,  "with  a  felony,  bigamy."  In  all 
instances,  however.  It  Is  best  for  each  and 
all  the  proceedings  to  exactly  follow  each 
other.  There  can  be  no  reason  why  this 
should  not  be  done.  As  an  instance,  the  bond 
in  this  case  says  the  principal  is  charged  with 
"a  felony."  Some  of  the  proceedings  of  for- 
feiture, instead  of  following  the  bond,  say 
he  is  charged  "with  bigamy,  a  felony."  In 
order  to  say  he  is  charged  with  bigamy,  the 
clerk,  or  whoever  is  responsible  for  the  In- 
terpolation, had  to  go  outside  of  the  bond,  in- 
stead of  accurately  following  it  Nether  is 
It  necessary  that  the  bond  shall  recite  that 
the  Justice  of  the  peace  before  whom  a  com- 
plaint had  been  filed  against  the  appellant 
J.  F.  Holley,  admitted  said  Holley  to  baU, 
and  that  the  amount  of  his  bail  bond  was  fix- 
ed by  said  Justice.  The  bond  Is  perfectly 
legitimate  and  regular  without  any  such  reci- 
tations. 

[2]  The  copy  of  the  bond  in  the  record  before 
us,  in  the  body  thereof,  in  a  separate  paragra^ 
to  itself,  states  clearly  and  distinctly:  "Sign- 
ed and  dated  on  this  the  9th  day  of  Febm- 
ary,  A.  D.  1911."  This,  tben,  is  unquestion- 
ably the  date  of  the  bond.  It  is  true  that  the 
sheriff,  at  the  end  of  the  bond,  by  the  side  of 
the  signature  of  the  principal  and  sureties, 
sajrs:  "Taken  and  approved  this  the  17th 
day  of  Feb.,  A.D.  1911,  B.  F.  Walker,  Sheriff 
Hardeman  County,  Texas."  Tet  that  is  not 
the  date  of  the  bond ;  nor  does  it  purport  to 
be  the  date  of  the  bond. 

[3]  Of  course,  the  bond  is  the  basis  for  the 
whole  proceeding  of  forfeiture.  It  Is  always 
better,  though  it  may  not  be  essential,  that 
the  Judgment  nisi  state  the  date  of  the  bond. 
Whether  this  be  done  or  not,  the  Judgnfent 
nisi  should  certainly  so  describe  the  bond  as 
to  clearly  Identify  it,  and  should  certainly 
not  misdescribe  it,  or  make  any  mistake  in 
the  description  thereof. 

[4]  The  citation  has  two  distinct  func- 
tions: First,  it  is  the  notice  to  the  sureties, 
which  Is  necessary  to  be  served  upon  them, 
so  that  they  shall  have  proper  notice,  before 
a  final  Judgment  can  be  rendered  on  the  bond 
and  Judgment  nisi;  second,  it  is  the  plead- 
ing of  the  state,  based  on  the  Judgment  nisi. 
It,  too,  must  follow  the  statute,  substantial- 
ly at  least,  if  not  literally.  As  stated  above, 
the  statute  Is  so  clear,  plain,  full,  and  un- 
equivocal that  the  slightest  care  in  entering 
the  Judgment  nisi  and  the  issuance  of  the 
citation  should  prevent  any  mistake  what- 
ever. 

[S]  It  Is  unquestionably  the   law,   made 
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plain  b7  the  Htatxite,  that  if  a  mistake  is 
made  In  either  the  Judgment  nisi  or  the  cita- 
tion, or  both,  that  when  the  parties  appear 
in  court  and  answer  thereto  that  either  or 
both  can  and  should  be  amended,  under  leave 
of  the  court,  so  as  to  correct  any  mistake,  if 
one  has  been  made.  All  these  matters,  being 
subject  to  amendment,  can  be  amended  as 
any  pleading  can  be  in  any  dvll  cause.  The 
Judgment  nisi,  of  course,  by  the  judgment  of 
the  court,  making  any  and  all  corrections 
necessary ;  the  citation  by  a  proper  pleading 
on  behalf  of  the  state,  by  the  district  or  coun- 
ty attorney,  or  other  person  properly  repre- 
senting the  state — as  stated,  all  by  permis- 
sion and  under  the  authority  of  the  presiding 
Judge,  and,  of  course,  where  necessary,  with 
proper  prior  notice  to  the  sureties.  The 
pleadings  in  this  case  were  properly  amended 
in  some  particulars. 

[I]  The  requisites  of  the  citation  are  plain- 
ly prescribed  by  article  491,  O.  C.  P.  1911. 
SnbdivisioD  4  thereof  is:  "It  [the  citation} 
shall  state  the  date  of  such  recognizance  or 
ball  bond,  and  the  offense  with  which  the 
principal  is  charged."  This  latter  part  of 
this  subdivision,  to  wit,  "and  the  offense  with 
which  the  principal  is  charged,"  has  been 
modified  and  changed  by  said  article  321, 
C.  C.  P.,  in  that,  instead  of  the  citation  stat- 
ing "the  offense"  by  describing  it,  it  is  neces- 
sary only  for  It  to  state,  if  a  felony,  that  it  is 
"a  felony,"  without  stating  what  the  felony  is. 
If  it  Is  a  misdemeanor,  by  stating  that  it  Is 
"a  misdemeanor,"  without  stating  what  the 
misdemeanor  Is.  But  the  first  part  of  this 
article,  to  wit,  "It  shall  state  the  date  of  such 
recognizance  or  bail  bond,"  has  not  been 
changed,  and  is  still  one  of  the  prescribed 
requisites  of  the  citation. . 

The  appellants  assign  the  invalidity  of 
this  citation,  because  it  not  only  does  not 
state  the  date  of  the  ball  bond,  but  it  states 
a  different  date  thereof,  or  undertakes  to 
describe  some  other  bond.  It  Is  true  by  the 
amended  pleadings  by  the  state,  through  the 
county  attorney,  the  mistake  in  the  citation. 
In  effect  that  the  said  bond  was  dated  March 
13, 1911,  was  attempted  to  be  corrected ;  but 
It  was  not  corrected  by  giving  the  correct 
date  of  the  bond,  but  only  by  alleging  that 
it  was  taken  and  approved  on  the  17th  day  of 
February,  1911.  Nowhere  and  In  no  way  was 
this  correct  date  alleged.  This,  In  our  opin- 
ion, necessitates  the  reversal  of  this  case. 
This  point  may  seem  somewhat  technical, 
but  the  statute,  as  stated  above,  is  so  plain, 
clear,  full,  and  unambiguous,  and  positively 
prescribes  that  the  citation  shall  state  the 
date  of  the  ball  bond,  that  we  think  it  the 
much  better  practice  to  require  that  the  stat- 
ute shall  be  complied  with,  and  especially 
when  the  error  is  so  clearly  and  distinctly 
pointed  out  by  appellants,  and  could  so  easi- 
ly have  been  corrected  in  the  lower  court 

[7]  There  is  but  one  other  question  we  de- 


sire to  call  attention  to.  Article  SOO,  C.  O.  P., 
prescribes  clearly  what  causes,  "and  no  oth- 
er," will  exonerate  the  defendant  and  his 
sureties  from  liability  upon  the  forfeiture 
nisi  taken.  The  third  of  these  causes  is: 
"The  sickness  of  the  principal,  or  some  un- 
controllable circumstance  which  prevented 
his  appearance  at  court,  and  It  must,  in 
every  such  case,  be  shown  that  his  failure  to 
appear  arose  from  no  fault  on  his  part  The 
causes  mentioned  in  this  subdivision  shall 
not  be  deemed  sufficient  to  exonerate  the 
principal  and  his  sureties,  unless  such  princi- 
pal appear  before  final  Judgment  on  the  re- 
cognizance or  baU  bond  to  answer  the  accusa- 
tion against  him,  or  show  surOcient  cause  for 
not  so  appearing."  Appellants  introduced 
evidence  which,  perhaps,  they  claim  tended  to 
establish  this  cause  to  exonerate  them,  but 
this  was  done  without  any  pleadings  what- 
ever setting  up  any  such  defense.  If  appel- 
lants desire  to  take  advantage  of  this  cause, 
they  must  certainly  do  so  by  the  proper 
pleading  in  the  court  below.  As  this  cause 
will  be  reversed,  they,  of  course,  under  the 
leave  of  the  court,  can  amend  their  pleadings 
in  any  particulars  pertinent  and  proper  in 
this  cause.  We  state  distinctly  that  we  do 
not  intend  hereby  and  do  not  pass  upon  the 
sufficiency  or  Insufficiency  of  this  cause.  We 
merely  call  attention  to  it,  so  that,  if  appel- 
lants desire,  they  can  properly  plead  it  as  a 
basis  for  their  defense,  if  It  Is  a  defense. 

The  Judgment  is  reversed  and  cause  re- 
manded. 


PARSONS    V.    STATE. 

(Court  of  Criminal  Appeals  of  Texas.    May  28, 
1913.) 

Homicide  (S  282*)— First  Dkobee  Mdbdeb— 

Evidence. 

In  a  prosecution  for  homicide,  evidence 
heU  to  Justify  the  court  In  submitting  the  of- 
fense of  first  degree  murder. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  §  574;   Dec.  Dig.  |  282.»] 

Appeal  from  Criminal  District  Court,  Dal- 
las County;  Barry  Miller,  Judge. 

Joe  Parsons  was  convicted  of  first  degree 
murder,  and  be  appeals.    Affirmed. 

Plerson  &  Pierson,  of  Dallas,  for  appellant 
C.  E3.  Lane,  Asst.  Atty.  Gen.,  for  the  State. 

PRENDERGAST,  J.  Appellant  was  con- 
victed of  murder  in  the  first  degree  and  life 
imprisonment  Inflicted. 

Appellant  submits  one  issue  only  to  be  de- 
cided by  this  court,  expressly  waiving  all 
other  propositions  and  questions  raised  in 
the  case.  His  proposition  is  that  the  court 
below  erred  in  submitting  to  the  Jury,  for  a 
finding,  murder  in  the  first  degree.  He  con- 
cedes that  the  charge  of  the  court  on  murder 
in  the  first  degree  is  a  correct  and  approved 
charge.  The  court  also  submitted  murder  in 
the  second  degree.    Appellant  concedes  that 
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that  charge  Is  a  correct  and  ai^roved  charge 
on  murder  In  the  second  degree.  The  court 
also  submitted  properly  self-defense  to  which 
there  is  no  complaint  It  is  unnecessary  here 
to  state  any  further  of  the  court's  cliarge. 
We  wlU  state  whatever  is  necessary  herein- 
after. 

As  appellant's  sole  contention  is  as  above 
stated,  claiming  that  the  evidence  did  not 
justify  the  submission  of  murder  in  the  first 
degree,  we  will  give  In  substance  the  full  of 
the  testimony  raising  that  question.  It  will 
be  tmnecessary  to  give  the  evidence  on  any 
other  issue. 

The  killing  occurred  about  4  or  6  o'clock 
in  the  evening  of  November  30,  1912.  Out- 
side of  appellant,  only  one  witness  was  pres- 
ent who  witnessed  the  killing.  The  evidence 
does  not  show  any  previous  difficulty  be- 
tween appellant  and  deceased.  Appellant 
testified  that  he  and  deceased  "had  never  bad 
any  trouble  before  and  were  friends."  He 
also  testified  that  be  and  deceased  had  been 
drinking  that  day.  No  evidence  by  him  or 
any  other  witness  that  he  or  deceased  were 
drank.  He  also  testified,  "Henry  Scott  (de- 
ceased) was  always  pretty  quarrelsome  when 
he   was  drinking." 

Mack  Hill  was  the  only  witness  present  im- 
mediately before  and  at  the  time  of  the  kill- 
ing. After  testifying  that  he  had  known  ap- 
pellant some  years  and  deceased  five  or  six 
months,  and  telling  about  where  said  par- 
ties, respectively,  had  worked  for  some  time, 
and  that  appellant,  deceased,  and  himself 
were  boarding,  or  had  rooms,  one  or  the 
other  or  both,  at  Dock  Dennis'  house  in  Dal- 
las, fixing  the  number  and  street  on  which 
the  house  was  situated,  and  that  they  were 
all  in  this  bouse  at  the  time  of  the  killing, 
he  further  testified:  "When  I  first  came 
Into  the  room  (the  room  where  appellant  and 
deceased  were  and  where  the  killing  occur- 
red), I  came  in  through  the  west  door,  which 
is  near  where  the  head  of  the  couch  waa 
When  I  entered  the  room,  Henry  Scott  (de- 
ceased) was  standing  in  the  room  there  some- 
where, and  Joe  Parsons  (appellant)  weis  also 
standing  there  in  the  room.  They  were  not 
doing  anything  when  I  entered  the  room,  but 
Henry  Scott  asked  Parsons  did  be  want  to 
play  coon-can;  and 'Parsons  says,  'No,  but  I'll 
deal  monte;'  and  Henry  says,  'I  don't  want 
to  play  monte;'  and  Parsons  says,  'Well,  there 
won't  be  any  game  then.'  Then  I  passed 
through  into  the  other  room.  I  went  on  into 
the  kitchen  at  that  time.  It  was  30  or  40 
minutes  before  I  went  back  in  the  room  again 
where  the  killing  occurred.  When  I  went 
into  the  room  the  second  time,  Henry  was 
sitting  down  on  the  sofa,  and  Parsons  was 
sitting  down  on  the  bed  near  the  bead  of  the 
bed;  his  elbows  were  leaning  on  the  head 
of  the  bed,  and  his  left  hand  and  elbow  on 
the  bed.  Parsons'  face  was  toward  the  foot 
of  the  conch.  Parsons  was  sitting  on  the  bed 
when  I  opened  the  door.  He  was  sitting  on 
the  side  of  the  bed  right  at  the  foot  of  the 


couch,  and  I  came  right  in  and  sat  down  en 
the  chair.  There  was  a  door  from  that  room 
into  the  west  room  and  then  there  was  an- 
other door  into  the  middle  room,  and  when 
Parsons  got  up  he  came  around  like  he  was 
going  to  this  door  to  the  south  room.  I 
never  saw  Parsons  with  any  knife  at  alL  I 
never  saw  Parsons  strike  but  one  blow,  but  I 
thought  he  hit  Scott  twice,  but  I  do  not  know 
whether  he  hit  him  the  second  time  or  not. 
I  never  saw  anything  in  the  hands  of  Henry 
Scott  I  was  looking  at  them  both  at  the 
time,  bat  I  wasn't  noticing  particnlarly 
whether  either  one  of  ■  them  had  anything. 
*  •  *  Henry  Scott  never  did  get  up  off 
the  couch  after  he  was  struck.  There  was  a 
whole  lot  of  blood  that  dripped  from  Scott 
Blood  was  on  the  wall  and  blood  on  the 
couch.  At  the  time  Scott  was  struck  he  had 
his  head  in  his  hands." 

He  further  testified:  "On  the  evening  of 
November  30,  1912,  I  had  been  at  Dennis' 
house  30  or  40  minutes  before  the  killing  oc- 
curred, and  had  been  in  the  room  where  the 
killing  took  place  about  a  minute  and  one- 
half  when  the  killing  occurred.  I  had  been 
over  to  the  market,  and  passed  by  there  and 
stopped.  This  was  about  4 :30  or  5  o'clock  in 
the  evening.  I  saw  Henry  Scott  in  the  west 
end  room  of  that  bouse,  which  is  the  first 
room  from  the  street  I  walked  into  the 
room,  and,  when  I  pushed  the  door  open, 
Henry  Scott  said  to  Joe  Parsons,  'Tou  owe 
me  30  cents.'  Parsons  said,  'I  do  not  owe 
you  anything.'  By  that  time  I  had  got  to 
the  couch  where  Henry  was  sitting  and  the 
chair  there  by  the  side  of  it,  and  I  sat  down 
In  the  chair.  Parsons  got  up,  and  he  started 
like  he  was  going  to  the  door,  and  by  the 
time  he  got  Just  behind  me,  Henry  says,  'Yon 
do  owe  me  30  cents;'  and  Parsons  says,  'I 
don't  owe  yon  nothing,  yon  son  of  a  bitch,' 
and  hit  him ;  and  I  says,  'What  is  the  mat- 
ter with  you?*  and  when  I  looked  around 
blood  was  streaming  from  Henry  Scotfs 
neck.  Parsons  bit  Henry  right  over  my  head. 
I  got  up  when  he  hit  him  and  asked  him 
what  was  the  matter  with  all  of  them,  and 
then  I  saw  the  blood  streaming  from  this 
fellow  Henry  Scott  The  couch  was  sitting 
In  the  west  end  of  the  room  crossways ;  there 
was  also  a  bed  In  the  room  right  at  the  foot 
of  the  couch.  It  was  a  cane-bottom  stool 
chair  that  I  was  sitting  in  about  1^  feet 
from  the  couch." 

On  cross-examination  be  testified :  "There 
were  four  rooms  to  that  bouse.  At  the  time 
of  the  killing  the  door  of  that  room  was 
closed  when  I  went  in.  At  the  time  the 
blow  was  struck  by  Parsons,  I  could  not  say 
whether  Scott  was  between  Parsons  and  the 
door  or  not  I  do  not  know  exactly  how 
close  Parsons  was  to  the  dolor  at  that  time. 
I  think  both  of  them  were  about  the  same 
distance  from  the  door.  I  thought  at  first 
that  Parsons  was  going  towards  the  door; 
there  was  nobody  between  Parsons  and  Scott 
when  Parsons  struck  him.     Parsons  struck 
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over  my  shoulder.  Immediately  after  the 
killing,  the  undertaker  was  phoned  for,  and 
a  great  many  people  gathered — Scott's  wife 
and  other  people.  I  do  not  know  whether 
Scott  had  a  knife  or  not  at  the  time  of  the 
killing.  Scott  was  'sorter'  angling  to  my 
left  side.  I  do  not  know  what  kind  of  mo- 
tion Scott  made,  because  I  did  not  see  him 
at  that  time.  He  might  have  made  one 
while  my  side  was  to  him.  I  do  not  know 
«xactly  how  close  Parsons  was  to  Scott  when 
he  hit  him,  because  he  was  behind  me  at  the 
time  be  hit  him.  Defendant  struck  Scott 
with  his  right  hand." 

Nettle  Hampton,  for  the  state,  testified 
that  she  knew  appellant  and  had  seen  de- 
ceased four  or  five  times,  but  was  not  per- 
sonally acquainted  with  him;  that  she  knew 
appellant  about  three  years  and  heard  of 
the  killing.  Then  said :  "I  saw  the  defend- 
ant at  9  o'clock  on  Saturday  night  following 
the  killing.  He  was  at  my  house,  and  my 
bouse  is 'not  so  far  from  the  place  of  the 
killing— Is  about  three  blocks,  I  think.  De- 
fendant had  been  to  my  house  before  that 
nlgbt;  he  used  to  room  and  board  with  me. 
On  this  night  defendant  asked  me  if  I  had 
been  to  Dock  Dennis'  honse,  and  I  told  him, 
'Yes;'  and  he  asked  me  if  the  son  of  a  bitch 
was  dead.  I  told  him  I  guessed  he  was,  the 
undertaker  had  him.  He  was  talking  about 
Henry  Scott.  Then  he  says  he  wanted  some- 
body to  go  get  his  coat  from  over  there.  De- 
fendant stayed  at  my  house  about  15  or  20 
minutes.  He  was  drinking  at  that  time.  I 
don't  know  if  anybody  got  bis  coat  for  him 
or  not,  and  he  did  not  tell  me  where  he 
was  going,  and  did  not  tell  me  anything  about 
how  the  killing  happened;  he  said  he  had 
killed  Scott,  but  did  not  say  why  he  had  kiU- 
ed  him." 

Lula  Scott,  the  wife  of  deceased,  after  tes- 
tifying that  she  had  been  at  the  house  of 
Dennis  where  the  killing  occurred  about  15 
minutes  before  the  killing,  and  that  she  did 
not  see  it  and  knew  nothing  about  it  until 
immediately  after  It  occurred,  testlfled:  "I 
was  In  the  kitchen  at  the  time.  When  I 
went  in  the  room,  I  found  my  husband  in 
there  dead.  He  was  lying  crossways  of  the 
couch,  on  the  couch  vt-lth  his  feet  on  the 
floor.  He  was  about  halfway  on  the  couch. 
I  saw  the  blood  on  the  couch  and  I  did  not 
see  any  weapon  around  there.  Joe  Parsons 
had  come  out  of  the  room  when  I  got  in 
there.  I  saw  him  come  because  he  came 
right  through  the  room  where  I  was  and 
went  out  on  the  porch.  I  says  to  him,  'Joe 
Parsons,  you  killed  my  husband;'  and  he 
says,  'Tea,  and  if  you  don't  turn  me  loose,  I 
will  kill  you.'  And  then  he  went  on  south 
on  Preston  street,  and  he  had  a  knife  in 
his  band  at  that  time.  It  was  a  red  handled 
po<±et  knife  with  a  long  keen  blade.  Just 
like  the  knife  now  shown  to  me."  On  cross- 
«zaminaUon  she  said :  "If  my  husband  was 
-drinking  that  eveDlng,  I  did  not  know  it," 


John  Skinner,  witness  for  appellant,  among 
other  things,  testified:  "I  saw  her  (Lula 
Scott,  deceased's  wife)  run  up  to  Parsons  or 
towards  him.  I  do  not  know  if  she  said 
anything  or  not,  but  was  holloelng."  That 
he  was  about  20  feet  from  her  at  the  time, 
and  he  nerer  heard  Parsons  tell  her  if  she 
did  not  get  away  be  would  kill  her.  On 
cross-examination  he  testified  that  he  did  not 
see  Lula  Scott  grab  Parsons  by  the  arm.  "I 
told  the  women  there  in  the  bouse  that  Hen- 
ry had  got  cut,  and  told  this  woman  not  to 
run  on  to  Parsons.  She  may  have  grabbed 
Parsons  by  the  arm,  but  I  did  not  know  that 
she  did.  I  swore  before  the  grand  Jury  that 
Henry's  wife  ran  out  after  I  told  them  that 
Henry  had  got  cut,  and  I  says,  'Don't  you 
run  on  to  that  man,'  when  she  grabbed  Par- 
sons by  the  arm  and  he  Jerked  looser" 

The  knife  with  which  the  killing  was  done 
was  produced,  identlfled,  and  introduced  in 
evidence  by  the  state.  One  of  the  witnesses 
for  the  state  testified  that  be  found  and  ar- 
rested appellant  in  Ft.  Worth  Sunday  night 
in  the  night  after  he  had  gone  to  bed;  the 
killing  having  occurred  the  Saturday  evening 
before,  as  stated  above.  This  officer  testified 
that  he  found  on  appellant's  person  "a  long- 
bladed  red-handled  pocket  knife.  •  •  • 
The  blade  of  the  knife  was  between  4  and 
4^  inches  long." 

John  Whitfield,  an  undertaker,  testlfled: 
"I  remember  when  this  defendant  killed  Hen- 
ry Scott  I  went  to  the  place  where  the  kill- 
ing occurred,  a  block  from  Central  avenue  on 
Preston  street,  ih  the  dty  of  Dallas,  Dallas 
county,  Tex.  When  I  got  there  I  found  the 
body  of  Henry  Scott  He  was  dead.  I  found 
the  body  of  Henry  Scott  in  the  west  room  on  a 
conch,  with  his  throat  cut  severing  the  caro- 
tid artery.  The  cut  began  at  the  lower  tip 
of  the  left  ear  and  ranged  downward  to  the 
Adam's  apple.  His  head  was  nearly  severed 
from  his  body,  and  was  hanging  by  a  piece 
of  skin.  It  looked  like  the  cut  was  made  by 
sticking  the  knife  in  the  back  of  the  deceas- 
ed's neck,  and  drawing  It  clear  round  to 
the  front" 

The  court  charged  on  murder  in  the  flrst 
degree,  after  giving  the  style  and  number  of 
the  cause,  court  and  the  term,  it  Is : 

"Gentlemen  of  the  Jury:  The  defendant 
stands  charged  by  indictment  with  the  of- 
fense of  the  murder  of  Henry  Scott  alleged 
to  have  been  committed  in  the  county  of 
Dallas  and  state  of  Texas,  on  or  about  the 
30th  day  of  November,  1012.  To  this  charge 
the  defendant  has  pleaded  'not  guilty.' 

"I  give  you  in  charge,  as  the  law  appli- 
cable to  this  case,  the  following: 

"(1)  Every  person  with  sound  memory  and 
discretion,  who  shall  unlawfully  kill  any  rea- 
sonable creature  In  being,  within  the  state, 
with  malice  aforethought  either  express  or 
Implied,  shall  be  deemed  guilty  of  murder. 

"(2)  Murder  is  distinguishable  from  every 
other  species  of  homicide,  by  the  absence  of 
clrcumstancea  wblcb  lednce  tbe  offense  to 
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negligent  homicide  or  manslau^ter,  or 
wUch  excuse  or  Justify  the  homicide. 

"(3)  Malice  is  a  condition  of  the  mind 
which  shows  a  heart  regardless  of  social 
duty  and  fatally  bent  on  mischief,  the  ex- 
istence of  which  is  inferred  from  acts  com- 
mitted or  words  spoken. 

"(4)  Alallce,  which  is  absolutely  essential 
to  constitute  the  offense  of  murder,  is  either 
express  or  implied. 

"(5)  All  murder  committed  with  express 
malice  is  murder  in  the  first  degree. 

"(6)  Eixpress  malice,  which  is  absolutely 
essential  to  constitute  murder  In  the  first  de- 
gree, is  where  one  with  sedate,  deliberate 
mind  and  formed  design  unlawfully  kills 
another. 

"(7)  When  an  unlawful  killing  is  estab- 
lished, the  condition  of  mind  of  the  party 
killing,  at  the  time,  Just  after  the  killing,  is 
an  important  consideration  in  determining 
the  grade  of  the  homicide ;  and,  in  determin- 
ing whether  murder  has  been  committed  with 
express  malice  or  not,  the  important  ques- 
tions for  a  Jury  to  consider  are:  Do  the  facts 
and  circumstances  in  the  case  at  the  time  of 
the  killing,  and  before  and  after  that  time, 
having  connection  with  or  relation  to  it, 
furnish  satisfactory  evidence  of  a  sedate  and 
deliberate  mind,  on  the  part  of  the  person 
killing,  at  the  time  he  does  the  act?  And 
do  these  facts  and  circumstances  show  a 
formed  design  to  take  the  life  of  the  person 
slain,  or  to  inflict  on  him  some  serious  bod- 
ily harm,  which  In  its  necessary  and  prob- 
able consequences  may  result  in  bis  death? 
Or  do  the  facts  and  circumstances  in  the 
case  show  such  a  general  reckless  disregard 
of  human  life  as  necessarily  includes  the 
formed  design  against  the  life  of  the  person 
slain?  If  they  do,  the  killing,  If  it  amounts 
to  murder,  will  be  upon  express  malice. 

"(8)  In  order  to  warrant  a  verdict  of  mur- 
der in  the  first  degree,  express  malice  must 
be  shown  by  the  evidence  to  have  existed, 
that  Is,  the  Jury  must  be  satisfied  from  the 
evidence,  beyond  a  reasonable  doubt,  that 
the  killing  was  a  consummation  of  a  pre- 
viously formed  design  to  take  the  life  of  the 
person  killed,,  and  that  the  design  to  kill  was 
formed  deliberately,  with  a  sedate  mind,  that 
Is,  at  the  time  when  the  mind  of  the  person 
killing  was  self-possessed  and  capable  of  con- 
templating the  consequences  of  the  act  pro- 
posed to  be  done.  There  is,  however,  no  defi- 
nite space  of  time  necessary  to  Intervene  be- 
tween the  formed  design  to  kill  and  the  ac- 
tual killing.  A  single  moment  of  time  may 
be  sufiicient  All  that  is  required  is  that  the 
mind  be  cool  and  deliberate  in  forming  its 
purpose,  and  the  design  to  kill  is  formed. 

"(9)  When  the  evidence  satisfies  the  mind 
of  the  Jury,  beyond  a  reasonable  doubt,  that 
the  killing  was  the  result  of  a  previously 
formed  design  by  the  defendant  to  kill  the 
deceased,  and  that  the  design  was  formed 
when  the  mind  was  calm  and  sedate  and 
capable  of  oratemplating  the  consequences 


of  the  act  proposed  to  be  done  by  him,  and 
such  killing  is  further  shown  to  have  been 
unlawful  and  done  with  express  malice,  then 
the  homicide  is  murder  In  the  first  degree, 
and  your  verdict  should  be  rendered  accord- 
ingly. 

"(10)  To  warrant  a  conviction  of  murder 
In  the  first  degree,  the  Jury  must  be  satisfied 
by  the  evidence,  beyond  a  reasonable  doubt, 
that  the  defendant,  before  the  act,  deliber- 
ately formed  the  design  with  a  calm  and  se- 
date mind  to  kill  deceased ;  that  he  selected 
and  used  the  weapon  or  instrument  reason- 
ably sufficient  to  accomplish  the  death  by 
the  mode  and  manner  of  its  use.  The  act 
must  not  result  from  a  mere  sudden,  rash, 
and  immediate  design,  springing  from  an 
inconsiderate  impulse,  passion,  or  excitement, 
however  unjustifiable  and  unwarrantable  it 
may  be. 

"(11)  Now,  If  yon  believe  from  the  evi- 
dence, beyond  a  reasonable  doubt,  that  the 
defendant,  Joe  Parsons,  did,  in  tht  county 
of  Dallas  and  state  of  Texas,  on  the  30th  day 
of  November,  1912,  as  charged  in  the  indict- 
ment, with  express  malice  aforethought,  with 
a  knife  being  a  deadly  weapon,  or  Instru- 
ment well  calculated  and  likely  to  produce 
death,  by  the  manner  in  which  it  was  used, 
with  a  sedate  and  deliberate  mind  and  form- 
ed design  to  kill,  unlawfully  cut  and  stab 
and  thereby  kill  said  Heuiy  Scott,  you  will 
find  him  guilty  of  murder  in  the  first  d^ree 
and  so  state  in  your  verdict,  afllxing  the  pen- 
alty therefor. 

"(12)  The  punishment  for  murder  in  the 
first  degree  shall  be  by  death  or  by  confine- 
ment in  the  state  penitentiary  for  life,  as 
the  jury  may  determine  and  state  in  their 
verdict" 

This  charge  on  murder  in  the  first  degree 
was  followed  by  a  correct  and  full  charge 
on  murder  In  the  second  degree.  Follow- 
ing that  with  this,  In  a  separate  paragraph: 
"If  from  the  evidence  you  are  satisfied  beyond 
a  reasonable  doubt  that  the  defendant  is 
guilty  of  murder,  but  have  a  reasonable 
doubt  whether  it  was  committed  upon  ex- 
press or  implied  malice,  then  you  must 
give  the  defendant  the  benefit  of  such  doubt, 
and  not  find  him  guilty  of  a  higher  grade 
than  murder  In  the  second  degree."  And 
concluded  the  charge  as  follows:  "In  all 
criminal  cases  the  burden  of  proof  is  on 
the  state.  The  defendant  is  presumed  to  be 
Innocent  until  his  guilt  Is  established  by  legal 
evidence,  beyond  a  reasonable  doubt;  and  in 
case  you  have  a  reasonable  doubt  as  to  the 
defendant's  guilt  you  will  acquit  him,  and 
say  by  your  verdict  "not  guilty.'  You  are 
the  exclusive  Judges  of  the  facts  proved,  of 
the  credibility  of  the  witnesses,  and  of  the 
weight  to  be  given  to  the  testimony:  but  you 
are  bound  to  receive  the  law  from  the  court, 
which  is  herein  given  yon,  and  l)e  governed 
thereby." 

It  Is  useless  to  quote  the  statutes,  or  cite 
or  quote  the  decisions.    All  of  the  law  of 
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murder  in  tbe  first  degree  ia  bo  fully,  com- 
pletely, and  aptly  charged  In  tbe  court's 
cbarge  on  murder  In  the  first  degree  that  no 
discussion  on  our  part  could  amplify  or 
elaborate  the  law  on  the  subject 

We  have  again  and  again  read  and  studied 
this  evidence  and  tbe  cbarge,  and  the  law 
applicable  to  tbe  question,  and  we  are  con- 
vinced that  tbe  couft  did  not  err  in  submit- 
ting murder  In  the  first  degree  and  that  the 
evidence  Justifies  tbe  verdict 

This  being  tbe  sole  question,  as  repeatedly 
stated  by  appellant,  tbe  judgment  will  be 
affirmed. 


GILES   ▼.   STATBl 

(Court  of  Criminal  Appeals  of  Texas.    May  28, 
1913.) 

1.  IWTOXICATIKO     LiQTJOBS     ({     205*)— VIOLA- 
TION OF  Local  Option  Law— Affidavit— 

SUFFICIENCT. 

An  affidavit  cbarging  a  violation  of  the  lo- 
cal option  law  need  not  allege  that  the  sale  of 
liquor  was  unlawfnL 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  i  225;   Dec.  Dig.  i  205.*] 

2.  Cbiminal    Law   (|    506*)— Continuancb— 
Absence  of  Iupeachino  Witness. 

It  is  not  error  to  refuse  a  continuance  to 
procure  testimony  to  impeach  the  complaining 
witness  by  proof  of  contradictory  statements. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law^   Cent  Dig.   H   132&-1330;    Dec.   Dig.  i 

8.  CaiKiNAL  Law  {§  1169*)— Vkedict-Coh- 

OLUSIVENESS. 

A  verdict  on  tbe  sharply  conflicting  testi- 
mony of  tbe  complaining  witness  and  accused 
will  not  be  disturbed  on  appeal. 

[B}d.  Note. — For  other  cases,  see  Criminal 
Law,   Cent  Dig.  {{   3O74-i3i083;    Dec.  Dig.  | 

Appeal  from  Sabine  County  Court;  J.  B. 
Lewis,  Judge. 

Clarli:  OUes  was  convicted  of  violating  the 
local  option  law,  and  be  appeals.    Affirmed. 

O.  B.  Lane,  Asst  Atty.  Gen.,  tor  the  State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  violating  tbe  local  option  law,  bis  pun- 
ishment being  assessed  at  a  fine  of  $25  and 
20  days'  imprisonment  in  the  county  Jail. 

[1]  The  affidavit  is  attacked  because  it  does 
not  allege  that  the  sale  was  "unlawful."  Tbe 
word  "unlawful"  is  not  necessary  to  be  stated 
in  tbe  pleadings  charging  a  violation  of  tbe 
local  option  law.  Tbe  complaint  and  in- 
formation are  sufficient  to  charge  the  otFense. 

[2]  Appellant  filed  an  application  for  a  con- 
tinuance on  account  of  tbe  testimony  of  one 
W.  S.  Smith,  alleging  that  Smith  was  fore- 
man of  the  grand  Jury,  and  the  complaining 
witness  was  before  the  grand -Jury.  Smith 
was  wanted  to  Impeach  the  complaining  wit- 
ness on  a  certain  statement  which  was  sup- 
posed to  be  comrary  lo  his  testimony  on  the 
trial  of  tbe  case.  As  a  rule  applications  for 
continuance  to  secure  impeaching  testimony 


should  not  be  granted.  It  seems  that  this 
testimony  was  only  impeaching,  and  therefore 
the  court  did  not  err  in  overruling  tbe  appli- 
cation. 

[3]  The  issue  was  sharply  drawn,  the  wit- 
ness for  the  state  testifying  be  bought  the 
whisky  from  appellant,  and  appellant  denies 
this  emphatically.  This  was  a  matter  for 
tbe  Jury,  and  this  court  would  not  be  justified 
under  tbe  decisions  to  reverse  the  Judgment 
for  this  reason. 

The  Judgment  is  affirmed. 


GILES    V.    STATE. 

(Court  of  Criminal  Appeals  of  Texas.    May  28, 
&13.) 

1.  Intoxicating  Liquors  (|  239*)— Inbtroc- 
TioN  —  Clekicax.  Ebbobs  —  Misleading  In- 

SIBirCTIONS. 

Where 'the  evidence  on  a  trial  for  violating 
the  local  option  law  was  confined  to  a  sale  on 
December  24,  1911,  the  date  alleged  in  the  in- 
dictment and  the  court,  in  stating  the  case  in 
its  instructions,  stated  that  the  offense  was  al- 
leged to  have  been  committed  on  or  about  that 
date  and  charged  that,  if  the  sale  was  made  at 
the  time  alleged  and  accused  only  acted  as 
agent  he  must  be  acquitted,  and  that  if  the  Jury 
believe  beyond  a  reasonable  doubt  that  a  sale 
was  made  by  accused  at  the  time  alleged  be 
should  be  convicted,  the  clerical  error  in  an 
instruction  authorizing  a  conviction  if  accused, 
on  or  about  December  24,  1918,  and  within  two 
years  next  before  the  filing  of  tbe  indictment 
September  27,  1912,  sold  intoxicating  liquor, 
was  not  misleading. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  H  331-347;  Dec.  Dig.  | 
239.*] 

2.  Cbhiinai.  Law  (f  1056*)— Appbai^— Ques- 
tions Reviewable. 

Where  the  objection  to  a  clerical  error  in 
the  instructions  in  a  misdemeanor  case  was 
first  raised  by  motion  for  a  new  trial  and  there 
was  no  exception  to  the  instructions  when  giv- 
en, or  during  the  trial,  and  the  bill  of  excep- 
tions filed  20  days  after  tbe  adjournment  of  the 
court  was  solely  to  the  court  s  overruling  the 
motion  for  new  trial  on  that  ground,  the  error 
was  not  reviewable. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §S  2668,  2670;  Dec.  Dig.  § 
1066.*] 

Appeal  from  Sabine  County  Court;  J.  B. 
Lewis,  Judge. 

Clark  Giles  was  convicted  of  crime,  and  be 
appeals.    Affirmed. 

C.  B.  Lane,  Asst  Atty.  Gen.,  for  the  State. 

FRENDERGAST,  J.  Appellant  was  con- 
victed under  the  misdemeanor  clause  of  our 
prohibition  statute  and  his  punishment  fixed 
at  the  lowest 

Tbe  indictment  charges  the  illegal  sale  of 
intoxicating  liquor  by  appellant  to  Sam  Rob- 
erts on  December  24, 1911.  Tbe  election,  put- 
ting prohibition  in  force  in  said  county,  is 
shown  to  have  been  long  before  our  statute 
making  tbe  sale  thereafter  a  felony.  The 
evidence  was  clearly  sufficient  to  justify  the 
conviction.     Said  Roberts,  to  whom  tbe  11- 
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legal  sale  was  alleged,  testified  positirely  tbat 
he  went  to  appellant's  house  In  company  with 
Irige  Montgomery  on  or  about  December  24, 
1011,  and  then  and  there  bought  a  quart  of 
whisky  from  appellant  and  paid  him  $1.25 
therefor.  Llge  Montgomery  testified  that  he 
went  with  Sam  Roberts  to  appellant's  house 
at  the  time  mentioned  and  heard  Roberts  tell 
appellant  that  he  wanted  some  whisky,  and 
that  Giles  told  him  if  he  had  the  money  be 
could  get  the  whisky;  that  Roberts  then 
went  Into  appellant's  house  with  appellant 
and  came  out  with  a  quart  of  whisky.  Ap- 
pellant testified  that  he  let  Roberts  hare  the 
whisky;  that  Roberts  asked  lilm  if  he  had 
any  whisky  and  he  told  him  no;  that  then 
Roberts  asked  him  If  he  could  get  him  a 
quart,  and  he  told  him  he  would  try,  and  then 
went  in  the  house  and  got  the  whisky  from 
Henry  Oiles,  who  was  In  the  house  lying  on 
the  bed;  that  he  (appellant)  had  no  Interest 
in  the  whisky  he  let  Roberts  have,  nor  was 
he  In  any  way  interested,  but  he  got  it  as  an 
accommodation  for  Roberts.  Outside  of  the 
fact  that  it  was  agreed  that  prohibition  was 
in  force  in  Sabine  county,  the  above  is  in 
substance  the  testimony  In  the  case  in  full. 

[1,  2]  The  sole  question  in  the  case  is  the 
complaint  by  appellant  of  this  portion  of  the 
court's  charge:  "Now,  if  you  believe  from  the 
evidence  beyond  a  reasonable  doubt  that  the 
defendant  in  Sabine  county,  Tex.,  on  or  about 
the  24th  day  of  December,  1913,  and  within 
two  years  next  before  the  filing  of  the  Indict- 
ment herein,  did  unlawfully  sell  intoxicating 
liquor  to  Sam  Roberts,  as  charged,  •  •  • 
you  will  find  him  guilty,"  etc. 

It  will  be  seen  by  this  that  the  court  made 
a  clerical  error  in  his  charge  in  the  year 
"1913"  when  It  should  have  been  "1911."  As 
stated  above,  the  Indictment  charged  that  the 
sale  was  made  on  or  about  December  24, 
1911.  All  of  the  testimony  was  about  the 
sale  on  that  day  and  on  no  other.  The  court 
in  his  charge,  In  first  stating  the  case,  told 
the  Jury:  "The  offense  is  alleged  to  have 
been  committed  in  Sabine  county,  Tex.,  on  or 
about  the  24th  day  of  December,  1911."  The 
Indictment  shows  to  have  been  filed  first  in 
the  district  court  September  27,  1912,  and  in 
the  county  court  October  1,  1912.  In  the 
portion  of  the  charge  herein  above  quoted, 
wherein  the  clerical  error  of  "1913"  is  made, 
when  the  date  should  have  been  "1911,"  the 
court  says:  "And  within  two  years  next 
before  the  filing  of  the  indictment  herein." 
The  court  further  in  his  charge  submitting 
the  question  properly  of  the  agency  of  the 
appellant  In  making  the  sale  told  the  Jury 
that  If  said  "sale  of  whisky  was  made  at 
the  time  and  place  alleged,"  and  that  defend- 
ant only  acted  as  agent,  etc.,  to  acquit  him. 
Again,  in  submitting  this  question  the  court 
told  the  Jury  that  if,  on  the  other  hand,  the 
Jury  believed  from  the  evidence  beyond  a 
reasonable  doubt  "that  a  sale  of  whisky  was 


made  at  the  time  and  place  alleged,"  and 
they  should  believe  beyond  a  reasonable 
doubt  that  appellant  sold  the  whisky  as  al- 
leged, etc.,  to  find  him  guilty. 

The  case  was  tried  In  the  county  court  on 
February  21,  1918.  The  term  began  on  Feb- 
ruary 17th  and  adjourned  March  7,  1913. 
The  record  shows  that  the  question  of  this 
clerical  error  was  first  raised  by  appellant's 
motion  for  new  trial  after  his  conviction. 
There  was  no  exception  to  the  charge  of  the 
court  when  the  charge  was  given,  or  during 
the  trial.  There  is  a  bill  of  exception  wliidi 
was  allowed  and  filed  in  the  lower  court  on 
March  27th,  20  days  after  the  court  had  ad- 
journed. This  bill  is  solely  and  simply  to  the 
court's  overruling  his  motion  for  new  trial  on 
the  said  ground  above  stated. 

Under  the  circumstances  the  question  Is 
not  raised  in  any  such  way,  this  being  a  mis- 
demeanor case,  as  that  this  court  Is  author- 
ized to  review  it.  However,  if  we  could,  the 
facts  above  stated  clearly  show  that  the  court, 
in  stating  "1913"  Instead  of  "1911,"  merely 
made  a  clerical  error,  which  could  not  and 
did  not  in  any  way  mislead  the  Jury  or  affect 
the  verdict.  White  v.  State,  61  Tex.  Cr.  R. 
501,  502,  135  S.  W.  562 ;  Skinner  y.  State,  154 
S.  W.  1008. 

The  Judgment  is  affirmed. 


BUSH  v.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    March 

5,  1913.    Rehearing  Denied  June  11, 

1913.) 

1.  Ckihinal  Law   (|  695*)— CoBTuruASC*— 
Absence  or  WrrNESSES— Dkniai/— Discax- 

TION. 

Denial  of  a  continuance,  in  a  prosecution 
for  seduction,  -  because  of  the  absence  of  two 
witnesses  by  whom  defendant  expected  to 
prove  that  each  "had  hugged  and  kissed" 
prosecutrix  more  than  two  years  prior  to  the 
commission  of  the  offense,  was  not  an  abuse 
of  discretion. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {J  1311,  1323-1827;  Dec.  Dig. 
595.*] 

2.  Seduction  (}  46*)— Pbomisb  of  Mabriaob 
— Evidence. 

£}vidence  held  to  sustain  a  conviction  of 
seduction  under  promise  of  marriage. 

[Ed.  Note. — For  other  cases,  see  Seduction, 
Cent.  Dig.  ii  80-82;   Dee.  Dig.  f  45.*] 

3.  Seduction  (S  60*)— Pbosegutbix's  TEsrt- 
ifoNT— Corroboration. 

An  instruction  in  a  prosecation  for  se- 
duction, tliat  the  corroboration  of  prosecu- 
trix's testimony  must  extend  to  and  include 
the  promise  of  marriage,  if  any,  and  the  act 
of  intercourse,  and  that  her  testimony  con- 
necting defendant  with  the  commission  of  th« 
offense  must  not  only  be  corroborated  but  the 
jury  must  believe  beyond  a  reasonable  doubt 
that  it  is  true,'  that  her  testimony  is  true,  and 
that  she  has  been  corroborated  b^  other  evi- 
dence "connecting"  defendant  with  the  of- 
fense charged,  was  not  prejudicial  to  defend- 
ant, but  was  too  onerous  to  the  state. 

[Ed.  Note.— For  other  cases,  see  Seduction, 
Cent.  Dig.  if  89-92;  Dec.  Dig.  |  60.*] 
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4.  SiDncTioH  (i  29*)— OnncNSE— What  Con- 

BTITT7TEB.  I 

An  instniction,  that  seduction  is  not  com- 
plete unless  the  female  alleged  to  have  been 
seduced  be  at  the  time  a  chaste  person  un- 
married and  under  25  years  of  age  and  was 
persuaded  to  surrender  her  chastity  and  have 
carnal  intercourse  with  defendant  by  reason 
of  his  promise  to  marry  her  and  must  have 
relied  upon  said  promise  and  must  not  have 
surrendered  her  virtue  or  yielded  to  his  de- 
sires through  any  otlier  consideration,  was 
proper. 

[Ed.  Note.— For  other  cases,  see  Seduction, 
Cent  Dig.  |  63;  Dec.  Dig.  |  29.*] 

6.  CwiciJrAL  Law    ({  829*)   —  Request  to 

Chabok— Instbdctions  Given. 

It  is  not  error  to  refuse  requests  to 
charge  substantially  covered  by  instructions 
given. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i  2011 ;   Dec.  Dig.  &  829.*] 

6.  Seduction  (i  50*)— Inbtbuctions. 

An  instruction,  in  a  prosecution  for  se- 
duction, that  if  prosecutrix  ever  had  inter- 
course with  a  "man"  other  than  accused,  the 
jury  should  acquit,  was  not  misleading  in  ex- 
cluding possible  intercourse  between  prosecu- 
trix and  a  "boy";  there  being  no  evidence, 
on  the  issue  of  prosecutrix's  alleged  inter- 
course with  another  than  defendant,  that  she 
had  ever  been  intimate  with  a  "boy." 

[Ed.  Note. — For  other  cases,  see  Seduction, 
Cent  Dig.  if  89-92 ;  Dec.  Dig.  |  50.*] 

Appeal  from  District  Court,  Jones  County; 
Jno.  B.  Thomas,  Judge. 

Jess  Bush  was  convicted  of  Bednotion,  and 
he  appeals.    Affirmed. 

C.  P.  Chaatain,  of  Hamlin,  and  Chapman 
A  Coombes,  of  Anson,  for  appellant  '  O.  E. 
Lane,  Asst  Atty.  €len.,  for  the  State. 

HARPER,  J.  Appellant  was  prosecnted, 
charged  with  seduction,  adjudged  guilty,  and 
his  punishment  assessed  at  five  years*  confine- 
ment in  the  penitentiary. 

[1]  In  the  first  bill  of  exceptions  he  com- 
plains of  the  action  of  the  court  In  overrul- 
ing bis  application  for  a  continuance  on 
account  of  the  absence  of  two  witnesses,  by 
whom  he  states  be  expects  to  prove  that 
each  of  them  "had  hugged  and  kissed"  the 
alleged  Injured  female.  The  record  discloses 
that.  If  either  of  the  persons  named  had 
ever  been  with  Miss  Dutton,  it  was  long 
prior  to  the  date  of  the  alleged  seduction: 
that  appellant,  and  appellant  alone,  had  vis- 
ited her  for  two  years  immediately  preceding 
the  date  of  this  trial;  and  that  the  absent 
witnesses  bad  not  been  with  her  during  that 
period  of  time ;  and,  under  the  record  in  this 
case,  the  testimony  is  not  of  that  material 
nature  which  would  enable  us  to  say  that 
the  court  abused  bis  discretion  in  overruling 
the  application  for  a  continuance. 

[Z]  The  next  bill  complains  of  the  insuffi- 
ciency of  the  testimony.  Appellant  testified 
in  the  case,  and  admitted  that  he,  and  he 
alone,  bad  been  going  with  Miss  Dutton,  for 
about  two  years ;  that  be  went  vrith  her  fre- 
quently, and  she  visited  the  best  people  in  the 


neighborhood,  going  with  her  to  parties,  to 
church,  and  other  places.  He  also  admitted 
having  sexual  intercourse  with  her  on  the 
occasions  stated  by  her,  but  he  denies  that 
he  was  engaged  to  marry  her  at  the  time, 
or  that  he  bad  ever  promised  to  marry  her. 
We  tblnlc  the  facts  and  circumstances  in  the 
case  corroborate  her  as  to  the  material  is- 
sues in  the  case. 

[3]  The  court  Instructed  the  Jury  that  the 
corroboration  of  Miss  Dutton's  testimony 
"must  extend  to  and  Include  the  promise  of 
marriage,  If  any,  and  the  act  of  intercourse," 
and  the  charge  on  accomplice  testimony  is 
one  frequently  approved  by  this  court,  and 
In  fact  It  is  not  only  not  subject  to  tbe  crit- 
icism made  by  appellant,  but  is  more  onerous 
on  the  state  than  the  law  requires,  for  It  re- 
quired not  only  that  her  testimony  connect 
the  defendant  with  tbe  commission,  but  also 
required  the  jury  "to  believe  beyond  a  rea- 
sonable doubt  that  her  testimony  was  true, 
and  that  she  has  been  corroborated  by  other 
evidence  connecting  the  defendant  with  the 
offense  charged." 

[4]  The  criadsm  of  tbe  definition  of  tbe 
word  "seduce"  is  without  merit  The  defini- 
tion is  full  and  complete,  and  this  paragraph 
instructs  tbe  jury:  "Tbe  crime  of  seduction 
is  not  complete  unless  the  female  alleged  to 
have  been  seduced  be  at  the  time  of  tbe  act 
a  chaste  person,  unmarried,  and  under  the 
age  of  25  years,  and  was  persuaded  to  sur- 
render her  chastity  and  have  carnal  inter- 
course with  the  man  by  reason  of  his  prom- 
ise of  marriage  to  her,  and  must  have  relied 
on  the  promise  of  marriage,  and  must  not 
have  surrendered  her  virtue  or  yielded  to  his 
desires  through  any  other  consideration." 

[S]  There  was  no  error  in  refusing  the  two 
special  charges  requested,  as  they  were  fully 
covered  by  tbe  court  In  bis  main  charge.  Tbe 
court  Instructed  tbe  Jury  that  if  Miss  Dutton 
was  not  a  chaste  woman,  or  if  she  had  ever 
had  intercourse  with  any  other  man,  or  if 
she  yielded  her  person  upon  a  conditional 
promise  o£  marriage,  or  If  she  yielded  be- 
cause of  her  own  amorous  dedres,  or  tbe 
Jury  bad  a  reasonable  doubt  on  either  of 
these  issues,  appellant  would  not  be  guilty 
of  any  offense,  and  was  a  fair  presentation  of 
every  Issue  In  the  case. 

[1]  The  criticism  that  "the  court  erred  in 
instructing  the  jury  that  If  sbe  ever  bad  In- 
tercourse with  a  man,  to  acquit,  in  that  the 
jury  might  have  been  misled,  because  it 
might  have  been  a  boy  who  had  Intercourse 
with  her,"  is  hypercritical,  and  has  no  foun- 
dation in  the  testimony.  Tbe  only  person  be- 
sides appellant  who  testified  be  had  ever  had 
Intercourse  with  Miss  Dutton  was  defendant's 
brother,  and  the  evidence  discloses  he  is  a 
full-grown  man.  However,  Miss  Dutton  de- 
nies ever  having  bad  intercourse  with  this 
brother. 

We  have  carefully  reviewed  each  ground  in 
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the  motion  for  new  trial,  and  none  of  tbem 
present  reversible  error. 
The  Judgment  la  afiOrmed^ 


WELCH    V.    STATE. 

(Court  of  Criminal  Appeals  of  Texas.    May  14, 

1913.    Rehearing  Denied  June  11,  1913.) 

1.  Pkejuky  (I  6*)— "Famk  Swkamno"— 
What  CoNsrirnrKS. 

The  offense  of  false  swearing  is  consnm- 
mated  when  accused  signs  and  swears  to  a 
false  affidavit,  even  though  he  does  not  use  the 
affidavit  for  the  purpose  for  which  it  was  in- 
tended. 

[Ed.  Note. — For  other  cases,  see  Perjury, 
Cent.  Dig.  ff  7-17:    Dec  Dig.  i  8.*] 

2.  Pektubt  (I  26*)  —  PRoascunoN  —  INDIOT- 

ICBNT. 

An  indictment  for  false  swearing,  alleging 
that  the  affidavit  was  unlawfully,  deliberately, 
corruptly,  and  willfully  made,  is  not  insuffi- 
cient, even  thongh  not  using  tne  word  "volun- 
tary" ;  the  other  language  showing  that  the  af- 
fidavit was  voluntarily  made. 

[Ed.  Note. — For  other  cases,  see  Perjury, 
Cent.  Dig.  §1  90-94 ;    Dec.  Dig.  |  26.*] 

3.  Pbrtdby  (f  16*)  — Falsk  Sweakino  — Dk- 

FEN8E& 

In  a  prosecution  for  making  a  false  affida- 
vit, it  is  no  defense  to  show  that  accused's  at- 
torney advised  or  suggested  to  him  that  he 
malce  such  affidavit  as  a  means  of  procuring  a 
continuance. 

[Eld.  Note. — For  other  cases,  see  Perjury, 
Cent  Dig.  i  62;   Dec.  Dig.  §  16.*1 

4.  Pebjttbt   (I    15*>— Fame    Swxabiro— Ds- 

FERSEa. 

In  a  prosecution  for  uttering  a  false  affi- 
davit, the  fact  that  accused  was  suffering  from 
an  illness  at  the  time  does  not  present  the  is- 
sue that  it  was  not  willfully  and  deliberately 
made. 

[Bid.  Note.— For  other  caaes,  see  Perjury, 
Cent  Dig.  f  62 ;   Dec.  Dig.  I  15.*] 

6.  Pebjubt  (i$  6,  15*)— "False  Sweabino"— 
What    Constitutes    Offense  —  "Delibeb- 

AnSLT"— "WlIXFULLT." 

If  any  person  deliberately  and  willfully, 
nnder  oath  legally  administered,  makes  a  false 
statement  by  a  voluntary  declaration  on  affida- 
vit not  required  by  law,  he  is  guilty  of  false 
swearing,  but  such  a  statement,  made  througli 
inadvertence  or  under  agitation  or  by  mistake, 
does  not  constitute  false  swearing;  the  ez-' 
pressions  "deliberately"  and  "willfully"  mean- 
ing "made  after  meditation  and  with  an  evil 
intent" 

[Ed.  Note.— For  other  cases,  see  Perjury, 
Cent  Dig.  fi  4-fl,  35,  62 ;   Dec.  Dig.  {f  5,  16.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  8,  pp.  2670,  2671 ;  vol.  2,  pp.  1951-1955 ; 
vol.  8,  pp.  7632,  746&-7481.] 

6.  PEBJUBT  <i    37*}— TBIAI^lNBTBUCTIOWa 

In  a  prosecution  for  false  swearing  to  a 
false  affidavit,  intended  by  accused  to  be  used 
as  a  iMisis  for  a  continuance,  but  was  not,  it 
was  not  improper  for  the  court  to  charge  the 
jury  that  the  affidavit  was  not  made  in  the 
course  of  a  judicial  proceeding. 

[Ed.  Note. — For  other  cases,  see  Perjury, 
Cent  Dig.  H  134-138;    Dec.  Dig.  i  87.*] 

7.  CRiiaNAi.  liAW  (§  823*)  — Instructions — 
Ebbob  Cubed  bt  Giving  Other  Instruc- 
tions. 

In  a  prosecution  for  uttering  a  false  affi- 
davit, where  the  court  charged  on  the  question 
of   insanity,   informing   them   that   if  accused 


was  of  unsound  mind  and  not  cognizant  of  the 
facts  stated  in  the  affidavit,  it  could  not  have 
been  willfully,  deliberately,  and  corruptly  made, 
the  giving  of  another  charge  informing  them 
that  the  affidavit  was  sufficient  if  its  falsity 
was  legally  proved  to  warrant  a  conviction 
was  not  prejudicial  error. 

[fiid.  Note.— For  other  case*,  see  Criminal 
Law,  Cent  Dig.  |{  1992-1895,  8158;  Dec.  Dig. 
I  823.*} 

8.  CBniiNAX   Law    (|  331*)- TbiaI/— Bubden 

OF  Pboof— Insanity. 

In  a  criminal  prosecntion  where  the  de- 
fense was  insanity,  and  accused  stated  that  be 
was  found  to  be  insane  after  the  offense,  but 
had  recovered  his  reason  at  the  time  of  the 
trial,  and  there  was  nothing  to  disclose  tiis  in- 
sanity at  the  time  of  the  offense,  the  burden 
was  upon  accused  to  establish  by  preponderance 
of  the  evidence  that  he  was  of  unsound  mind 
at  the  date  of  the  commission  of  the  offense. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  f{  742-744 ;  Dec  Dig.  |  331.*] 

Appeal  from  District  Court,  Erath  Coun- 
ty; W.  J.  Oxford,  Jndge. 

Tom  Welch  was  convicted  of  false  swear- 
ing, and  he  appeals.    Affirmed. 

Shnrtletr  &  Black,  of  Hillsboro,  for  appel- 
lant Ol  El  Lane,  Asst  Atty.  Gen.,  for  the 
State. 


HARPER,  J.  Appellant  was  prosecated 
and  convicted  of  false  swearing,  and  his 
pnnlshment  assessed  at  three  years'  confine- 
ment In  the  penitentiary.  There  are  a  nnm- 
ber  of  complaints  in  regard  to  admitting  cer- 
tain testimony,  but,  If  any  bills  of  exception 
were  reserved  or  objections  made  dnring 
the  trial,  it  is  not  manifested  by  the  record 
before  ns,  and  nnder  snch  drcnmstances 
these  grounds  cannot  be   considered. 

[1]  The  facts  would  show  that  appellant 
was  arrested,  charged  with  petty  theft.  In 
the  county  court  of  £}ratb  county.  There- 
after he  appeared  before  S.  H.  Davla,  a 
justice  of  the  peace  In  Erath  county,  on  the 
11th  day  of  September,  represented  himself 
to  be  G.  I.  Gambell,  and  made  an  affidavit 
that  he  (GambeU)  had  sold  the  onions  with 
which  appellant  was  charged  with  stealing 
to  appellant,  Tom  Welch.  Appellant  insists 
that  would  constitute  perjury  and  not  false 
swearing.  Two  days  later,  on  the  13tb,  when 
his  case  was  called  for  trial,  be  filed  an  ap- 
plication to  continue  the  case  on  account 
of  the  absence  of  Gambell,  but  he  did  not 
attach  this  affidavit  to  the  application,  but 
be  says  his  lawyer  told  him  they  might  call 
Mr.  Davis  as  a  witness,  and  he  would  Identi- 
fy him  (appellant)  as  the  person  who  repre- 
sented himself  to  be  Gambell,  but  that  he 
and  his  attorney  prepared  another  statement 
In  substance  the  same,  and  be  (appellant) 
signed  Gambell's  name  to  It,  and  his  attorney 
signed  the  name  of  C.  J.  Howard  as  a  wit- 
ness to  Gambell's  signature.  The  record 
demonstrates  that  the  afiSdavit  made  by  ap- 
pellant before  Mr.  Davis  was  not  attached 
to  the  motion  for  a  continuance  nor  used 
in  the  trial,  but  was  found  on  his  person 
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when  he  was  arrested  charged  with  this 
offense.  The  offense  of  false  swearing  was 
commlMed  and  became  a  completed  offense 
when  he  signed  and  swore  to  the  a£9daTlt 
before  the  Justice  of  thd  peace. 

[2]  There  is  no  merit  in  the  contention 
that  the  Indictment  does  not  sufficiently  al- 
lege  that  the  affidavit  was  voluntarily  made. 
It  does  charge  in  specific  terms  that  It  was 
"unlawfully,  deliberately,  corruptly,  and  will- 
fully made";  and,  while  the  word  "volun- 
tary" is  not  used,  yet  other  language  used 
in  the  indictment  conveys  that  meaning  and 
is  subject  to  no  other  construction. 

[S]  It  would  be  no  defense  that  he  consult- 
ed with  an  attorney  and  made  the  affidavit 
in  pursuance  of  a  suggestion  of  the  attorney. 
If  he  deliberately  made  a  false  affidavit, 
knowing  it  to  be  false,  that  one  suggested 
this  as  a  means  of  getting  the  case  dismissed 
or  continued  would  be  no  defense,  and  the 
court  did  not  err  in  refusing  the  special 
charge  presenting  that  theory. 

[4]  Neither  would  the  fact  that  defendant 
was  suffering  at  the  time  from  a  bowel 
trouble,  under  the  evidence  on  this  trial, 
present  an  Issue  that  it  was  not  willfully 
and  deliberately  made.  The  defendant's 
testimony  tended  to  raise  the  issue  that  he 
might  have  been  Insane  at  the  time,  and  the 
court  on  this  Issue  instructed  the  jury: 
"Among  other  defenses  set  up  by  the  defend- 
ant is  that  of  insanity ;  that  Is,  that  at  the 
time  the  alleged  false  affidavit  was  made, 
if  be  did  make  it,  he  was  of  unsound  mind, 
and  therefore  was  not  cognizant  of  the  facts 
stated  In  said  affidavit,  and  that  same  was 
not  therefore  willfully  and  deliberately  and 
corruptly  made.  Upon  this  issue  you  are 
instructed  that  the  law  presumes  every  man 
sane  until  the  contrary  appears,  and  that 
the  burden  is  on  the  defendant  to  establish 
his  Insanity  by  a  preponderance  of  the  evi- 
dence. Now  if  you  believe  from  a  prepon- 
derance of  the  evidence  in  this  case  that  at 
the  time  the  defendant  made  the  alleged 
false  affidavit  before  S.  H.  Davis,  which  has 
been  exhibited  in  evidence  before  you,  if 
he  did  make  it,  he  was  laboring  under  such  a 
disease  of  mind  that  he  did  not  know  the 
act  he  was  doing  was  wrong,  then  you  will 
acquit  him." 

[(]  The  court  also  instmcted  the  Jury: 
"In  the  first  place  then  you  are  instructed  that 
our  law  provides  that,  if  any  person  shall 
deliberately  and  willfully,  under  oath  legally 
administered,  make  a  false  statement  by  a 
voluntary  declaration  or  affidavit  which  is 
not  required  by  law  or  made  In  the  course 
of  a  judicial  proceeding,  he  is  guilty  of  false 
swearing,  and  shall  be  punished.  A  false 
statement,  made  through  inadvertence  or 
under  agitation  or  by  mistake.  Is  not  false 
sw4arlng.  No  person  shall  be  convicted  of 
the  offense  of  false  swearing,  except  iqtos 


the  testimony  of  two  credible  witnesses,  or 
of  one  credible  witness  corroborated  strongly 
by  other  evidence  as  to  the  falsity  of  the 
alleged  false  statement  under  oath.  *  *  • 
The  term  'deliberately,'  as  used  in  this 
charge,  means  that  the  statement  must  have 
been  made  with  deliberation  and  after  medi- 
tation, and  that  it  was  not  made  hastily, 
through  Inadvertence,  or  by  mistake.  The 
term  'willfully,'  as  herein  used,  means  that 
the  statement  must  have  been  made  with 
evU  intent  and  legal  malice  and  without 
reasonable  grounds  for  believing  it  to  have 
been  lawful,  and  without  legal  Justification." 

It  is  thus  seen  that  the  court  did  correct- 
ly define  the  offense,  and  the  criticism  that 
the  court  did  not  instruct  that  it  must  have 
been  a  "voluntary"  affidavit  is  not  borne  out 
by  the  record. 

{1, 7]  After  setting  out  the  affidavit  the 
court  instructed  the  jury:  "I  charge  you, 
gentlemen,  that  said  alleged  false  affidavit  was 
not  required  by  law,  and  was  not  made  in 
the  course  of  a  Judicial  proceeding,  and  is 
sufficient,  if  its  falsity  is  legally  proven  to 
your  satisfaction  beyond  a  reasonable  doubt 
to  warrant  a  conviction  of  the  defendant." 
It  was  not  inappropriate  for  the  court  to  tell 
the  Jury,  as  a  matter  of  law  under  the  facts, 
that  the  affidavit  in  question  was  not  made 
in  the  course  of  a  Judicial  proceeding;  and 
while  the  latter  part  of  this  paragraph  may 
be  subject  to  criticism,  and  if  it  stood  alone 
in  the  charge  might  be  error,  yet  the  court, 
as  herein  before  shown,  appropriately  pre- 
sented the  only  defense  offered  by  appellant, 
that  he  was  insane,  and  it  is  not  such  error 
as  will  necessitate  a  reversal  of  the  case. 
If  appellant  was  sane,  he  is  positively  iden- 
tified as  the  man  who  made  the  affidavit 
signing  another's  name  to  it;  its  absolutp 
falsity  is  shown,  no  effort  being  made  to 
show  that  it  spoke  the  truth.  Appellant  ad- 
mitted he  knew  no  such  man  as  Gambell; 
had  bought  no  onions  from  him;  and  in  his 
written  confessions  Introduced  in  evidence 
he  himself  left  himself  no  defense  other 
than  Insanity. 

[I]  While  appellant  states  that  subsequent 
to  this  time  he  had  been  adjudged  Insane, 
yet  he  states  he  had  recovered  his  mental 
status  at  the  time  of  this  trial;  and,  as  there 
is  nothing  to  disclose  that  at  the  time  of  the 
trial  for  insanity  there  was  any  evidence 
offered  nor  finding  that  it  covered  the  period 
in  which  be  is  alleged  to  have  committed  this 
offense,  the  facts  do  not  bring  it  within 
the  rule  announced  in  the  case  of  Witty  v. 
State,  163  S.  W.  1146,  decided  at  this  term 
of  court,  and  the  court  did  not  err  in  in- 
structing the  Jury  that  the  burden  was  on 
defendant  to  show  by  a  preponderance  of  the 
testimony  that  he  was  of  unsound  mind  at 
the  date  of  the  commission  of  the  offense. 

The  Judgment  is  affirmed. 
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WALKER  ▼.  FINNET, 

(C!ourt  of  Civil  Appeals  of  Texas.     Dallas. 

May  17,  1913.     Rehearing  Denied 

June  7,  1913.) 

1.  Triai.  (I  189*)— Questions  wb  Jubt— Di- 

BECTED    VEBDIOT. 

The  court  is  authorized  to  take  a  case 
from  the  jury  only  when  the  evidence  is  of  such 
a  conclusive  character  that  there  is  no  room 
for  ordinary  minds  to  differ  in  the  conclusion 
to  be  drawn  from  it. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i§  832,  333,  338-341,  366;  Dec.  Dig.  S 
139.*] 

2.  Pabent  and  Child  (|  2*)— Cdbtodt. 

In  an  action  between  a  father  and  an- 
other over  the  custody  of  the  father's  minor 
child,  the  paramount  consideration  is  the  in- 
terest and  welfare  of  the  child ;  but,  the  father 
being  the  natural  guardian,  and  as  such  en- 
titled to  the  custody  of  his  child,  it  will  be 
awarded  him  unless  he  is  shown  incompetent 
to  have  charge  of  it,  or  it  be  demonstrated  that 
the  wel&re  of  the  child  demands  a  different 
disposition. 

[Ed.  Note. — For  other  cases,  sec  Parent  and 
Child,  Cent  Dig.  H  4rn32 ;    Dec  Dig.  i  2.»] 

3.  Pabent  and  Child  (|  ?*)— Custody— Ac- 
tions—Evidence. 

In  an  action  by  a  father  against  his  de- 
ceased wife's  sister  for  the  custody  of  bis  minor 
child,  evidence  as  to  whether  it  was  for  the 
benefit  of  the  child  to  be  in  the  custody  of  his 
father  held  to  raise  a  question  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Parent  and 
Child,  Cent  Dig.  g|  4rS2;    Dec.  Dig.  i  2.*] 

4.  Pabent  and  Chii.d  (|  2*)— Cubtodt— Af- 
racTiONS  OF  Child. 

In  an  action  by  a  father  to  reclaim  the 
custody  ,of  his  minor  child,  whom  he  had  not 
supported  or  had  any  relations  with  until  after 
the  death  of  the  child's  mother,  when  it  was 
some  11  years  old,  the  affections  of  the  chUd 
may  be  considered  in  determining  the  question 
of  Its  disposal. 

[Ed.  Note.— For  other  cases,  see  Parent  and 
Child,  Cent  Dig.  if  4-32;   Dec  Dig.  f  2.»] 

5.  Pabent  and  Child  (8  2*)— Custody  of 
Child  —  Conclusiveness  or  Judoiobnt  — 
Mattebs  Concluded. 

An  order  of  the  coonty  court,  appointing 
a  father  guardian  of  tiie  estate  and  person  of 
his  minor  child,  who  inherited  the  proceeds  of 
a  life  policy  from  his  mother,  is  not  conclusive 
as  to  the  custody  of  the  child,  and  will  not 
despite  the  provision  of  the  Constitution  that 
the  district  court  sbaU  have  only  appellate  ju- 
risdiction over  the  county  court  in  matters  of 
guardianship,  preclude  that  tribunal  from  de- 
termining the  right  of  the  father  to  the  custody 
of  the  child,  for  the  statute  expressly  declares 
that  where  one  of  the  parents  is  dead,  the  sur- 
vivor is  the  natural  guardian  of  the  minor 
children,  and  entitled  to  be  appointed  guardian 
of  their  estate,  and  therefore^  although  the 
county  court  is  given  jurisdiction  of  all  mat- 
ters of  guardianship,  that  portion  of  its  order 
mailing  the  father  guardian  of  the  child's  per- 
son is  coram  non  judice. 

[Ed.  Note.— For  other  cases,  see  Patent  and 
Child,  Cent  Dig.  §{  4-32;  Dec  Dig.  {  2.*] 

Appeal  from  District  Court,  Henderson 
County ;   B.  H.  Gardner,  Judge. 

Action  by  R.  H.  Finney  against  Mrs.  Lllla 
Walker.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Reversed  and  remanded. 


E.  P.  Miller,  Jo.  A.  McDonald,  and  W. 
Ik  Faulk,  all  of  Athens,  for  appellant. 
Richardson,  Watkins  &  Richardson,  of 
Athens,  for  appellee. 

TALBOT,  J.  Appellee  Finney  Instituted 
this  suit  against  appellant  for  the  custody  of 
his  minor  son,  Harry  Boyett  Finney,  alleged 
to  be  unlawfully  withheld  by  the  appellant, 
Mrs.  liilla  Walker.  The  case  was  called  for 
trial,  a  Jury  impaneled,  and  the  evidence 
heard,  at  the  conclusion  of  which  a  peremp- 
tory Instruction  was  given  by  the  court,  di- 
recting a  verdict  in  favor  of  the  appellee. 
The  child  In  controversy  Is  the  son  of  the 
appellee  by  his  former  wife,  Eva  Finney, 
from  whom  appellee  had  been  divorced,  and 
who,  a  short  time  before  this  proceeding  was 
instituted,  died  In  the  state  of  MlsslBslppl. 
The  appellant  and  Mrs.  Eva  Finney  were 
sisters,  and  Just  before  the  latter  died  she 
requested  orally,  and  perhaps  In  writing, 
that  appellant  take  the  child,  Harry  Boyett 
Finney,  who  was  then  about  10  or  11  years 
of  age,  to  raise  and  educate.  It  seems  that 
In  obedience  to  this  request  the  appellant, 
Mrs.  Walker,  who  was  present  at  her  sis- 
ter's death,  but  who  lived  In  Henderson 
county,  Tex.,  took  charge  of  Harry  and 
brought  him  to  her  home.  It  was  very 
shortly  after  this  that  appellee  Instituted  this 
suit 

[1-3]  The  first  assignment  of  error  pre- 
sents the  principal  question  arising  on  the 
appeal,  and  Is  that  "the  court  erred  in  per- 
emptorily instructing  the  Jury  to  return  a 
verdict  for  the  plaintiff,  or  relator,  B.  H. 
Finney,  because  the  pleadings  and  evidence 
raised  material  Issues  of  fact,  which  It  was 
the  sole  province  of  the  Jury  to  decide." 
This  assignment  must  be  sustained,  we  think, 
under  the  familiar  rule  Invoked  by  appel- 
lant to  the  efTect  that  the  court  Is  authorized 
to  take  the  case  from  the  Jury  only  when 
the  evidence  Is  of  such  a  conclusive  charac- 
ter that  there  Is  no  room  for  ordinary  or 
reasonable  minds,  seeking  the  truth,  to  differ 
as  to  the  conclusion  to  be  drawn  from  It 
Such  was  not  In  our  opinion  the  conclusive 
character  of  the  evidence  In  this  case.  On 
the  contrary,  It  was  sufficient  to  take  the 
case  to  the  Jury  for  their  determination  of 
the  paramount  issues  In  It,  namely,  wheth- 
er it  was  for  the  best  Interest  of  the  Infant 
to  take  It  from  the  custody  of  Its  aunt  and 
foster  parent  and  give  it  to  its  father.  The 
law  applicable  to  contests  of  this  character 
is  too  well  settled  for  discussion.  It  has 
been  uniformly  held  that  the  paramount  con- 
sideration is  the  Interest  and  welfare  of  the 
child ;  but  that,  as  the  father  Is  the  natural 
guardian  of  his  child,  and  as  such  entitled 
to  the  custody  of  its  person,  It  Will,  In  a 
contest  by  him,  be  awarded  to  him,  unless  h« 
is  shown  to  be  for  some  reason  unworthy  or 
Incompetent  to  take  charge  of  the  child,  or 
unless  the  welfare  of  the  child  for  some  spe- 


•For  otiier  cases  *m  lun*  topic  and  ■•eUon  NUMBER  In  Dec.  Dig.  A  Am.  Dig.  K*y-No.  S«ri«s  *  Rap'r  Indexw 


Digitized  by  V^OOQ IC 


Tex.) 


WALKER  T,  PINNET 


949 


dal  reason  demands  a  different  dispoaition. 
The  evidence  will  not  be  quoted  In  detail,  or 
any  opinion  expressed  as  to  its  weight  or 
credibility,  but  in  explanation  simply  of  onr 
conclusion  and  ruling,  we  will  state  that  ap- 
pellant offered  testimony  tending  to  show 
that  the  mother  of  the  ctiild  in  question  bad 
insured  her  life  for  its  benefit  in  the  sum  of 
$1,000  or  more,  paying  herself,  unaided  by 
the  appellee,  all  the  premiums ;  that  the  re- 
lator abandoned  said  child  when  it  was  only 
about  11  months  old,  and  has  never  contrib- 
uted or  offered  to  contribute  anything  for 
the  support  and  education  of  said  child ;  that 
the  child  at  the  date  of  the  trial  of  this  case 
was  11  years  old ;  and  that  appellee  has  had 
no  communication  whatever  with  said  child 
since  its  Infancy,  and  that  the  appellant  and 
her  sister,  the  mother  of  the  child,  lived  to- 
gether many  years  and  worked  together,  and 
that  the  child  was  in  the  house  with  appel- 
lant, where  it  has  been  kept  with  her  own 
children  jointly  with  its  mother,  except  for 
about  one  year  before  the  death  of  Its  moth- 
er, and  that  the  child  knew  practically  no 
difference  between  its  mother  and  the  ap- 
pellant, Mrs.  Walker;  that  appellant  was 
at  the  bedside  of  her  ^ter  when  she  died  in 
the  state  of  Mississippi,  and  at  the  dying  re- 
quest of  her  sister  took  charge  of  the  child 
and  brought  him  back  to  Texas  to  her  home 
in  Henderson  county ;  that  the  child  is  near- 
ly 12  years  old,  and  is  unwilling  to  be  sepa- 
rated from  his  home  with  appellant  and 
placed  in  the  custody  of  his  father ;  that  his 
father  has  never  shown  any  affection  for 
him  or  given  anything  to  help  him  along  in 
life;  that  his  father  has  married  again,  and 
now  lias  a  young  wife  who  has  children  of 
her  own;  that  for  about  two  years  appellee 
lived  in  the  same  town  with  his  child,  nei- 
ther recognizing  nor  making  any  Inquiries 
about  him  whatever;  and  that  he  had  been 
separated  from  him  about  10  years.  He  tes- 
tified :  "No,  I  have  never  spoken  to  the  child 
during  all  these  years ;  never  have  had  any- 
thing to  do  with  him  at  #11.  I  don't  know 
whether  the  child  lived  here  or  In  Malakofl 
while  I  stayed  here  in  Athens;  If  It  was  in 
Malakoff  I  never  went  to  see  it;  if  it  was 
here  In  Athens  I  never  went  to  see  it,  and 
1  never  saw  it  on  the  streets  of  Athens  while 
I  lived  here;  it  might  be  that  I  could  have 
met  the  child  In  the  streets  here  and  not 
have  known  It"  There  was  further  testi- 
mony tending  to  show  that  before  and  after 
the  appellee  married  the  mother  of  the 
child,  and  while  he  lived  in  the  town  of  Mal- 
akoff In  Henderson  county,  Tex.,  his  reputa- 
tion for  truth  and  veracity  and  for  licen- 
tiousness and  Immorality  in  that  community, 
from  the  time  he  was  18  or  20  years  old,  was 
bad.  A  number  of  witnesses,  claiming  to 
have  known  him  from  his  childhood^  testi- 
fied to  that  effect;  that  snch  was  his  repu- 
tation while  he  lived  with  the  mother  of  the 
child  whose  custody  he  now  seeks  to  recov- 
er;   that  Immediately  upon  bearing  of  the 


death  of  the  child's  mother  he  applied  for 
letters  of  guardianship  of  the  person  and  es- 
tate of  the  child,  and  warned  the  insurance 
company  not  to  pay  the  life  Insurance  due 
the  child  to  any  one  except  himself.  There 
was  further  testimony  to  the  effect  that  the 
child,  while  in  the  custody  of  Mrs.  Walker, 
the  appellant,  is  surrounded  by  good  moral 
and  religious  Influences,  and  tliat  he  regards 
her  and  loves  her  as  a  mother;  that  this 
love  Is  thoroughly  reciprocated  by  Mrs.  Walk- 
er and  that  she  is  not  only  willing,  but  anx- 
ious and  able  to  rear  and  educate  the  child. 
The  child  testified  In  part:  "I  am  11  years 
old,  will  be  12  next  August  Been  going  to 
school  8  or  4  years.  I  am  in  the  low  fifth 
grade.  I  will  go  to  school  here  this  falL 
Auntie  tbere  (appellant)  has  been  taking 
care  of  me.  I  want  to  live  with  Auntie,  Mrs. 
Walker.  My  father  did  not  take  aiky  notice 
of  me  when  I  went  to  Greenville.  I  lived 
here  in  Athens  right  down  tbere  on  the  cor- 
ner when  my  father  worked  In  the  store 
here  in  Athens.  If  I  ever  saw  blm  here  I 
did  not  know  him.  I  understand  he  was 
here,  be  never  took  any  notice  of  me  that  I 
know  of,  he  never  did  give  me  anything  or 
send  me  anything  that  I  know  of.  I  would 
walk  along  in  front  of  the  store  where  be 
was  at  work.  I  would  go  to  the  telephone, 
where  Mama  and  Auntie  were.  Auntie 
treats  me  as  good  as  Mama  did,  and  I  have 
everything  I  want;  she  is  kind  to  me.* 
There  was  testimony  in  contradiction  and  re- 
buttal of  the  foregoing  testimony  offered  by 
appellant,  and  appellee  further  offered  In 
evidence  a  certified  copy  of  a  Judgment  ren- 
dered in  the  county  court  of  Hunt  county, 
Tex.,  appointing  appellee  guardian  of  the 
person  and  estate  of  the  child  in  controver- 
sy, but  our  conclusion  is  that  the  evidence  as 
a  whole  was  sufBcient  to  require  the  sub- 
mission of  the  all-important  and  vital  ques- 
tion, as  to  whether  or  not  the  interest  and 
welfare  of  the  child  would  be  better  sub- 
served by  placing  him  In  the  custody  of  his 
father,  to  the  Jury  for  their  decision,  and 
that  the  court's  failure  to  do  so  is  reversi- 
ble error. 

[4]  While,  as  said  by  this  court  In  Parker 
V.  Wiggins,  86  S.  W.  788,  the  affection  cheP 
ished  for  the  child  by  those  to  whom  its 
care  and  nurture  have  been  intrusted  from 
bis  earliest  Infoncy,  nor  the  attachment  of 
the  child  for  his  foster  parents  by  reason  of 
kind  treatment  and  association,  cannot  ordi- 
narily be  given  serious  consideration  in  de- 
termining the  vital  question  of  the  child's  in- 
terest and  permanent  welfare,  yet  If  the 
effort  to  reclaim  blm  has  been  delayed  until 
the  child  has  reached  the  age  when  the  pre- 
sumption may  be  indulged  that  he  is  capable 
of  forming  and  has  formed  a  lasting  affec- 
tion for  those  to  whom  he  is  Indebted  for  re- 
ciprocal love  and  maintenance,  and  that  the 
sundering  of  such  ties  will  subject  serious 
hazard  to  Its  interest  and  happiness,   the 
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same  may  be  considered  in  determlnlnf;  the 
qnestlon. 

[6]  But  appellee  contends,  In  effect,  that 
as  the  record  shows  that  prior  to  the  insti- 
tution of  this  suit  appellee  was  appointed 
guardian  of  the  person  and  estate  of  the 
child  in  controTersy,  and  that  since  the  law 
specifically  gives  to  guardians  the  charge 
and  custody  of  the  person  of  the  ward,  his 
custody  cannot  be  taken  away  from  the 
guardian  by  any  other  court,  and  not  by  the 
district  court,  which  under  the  "Constitu- 
tion shall  only  have  appellate  jurisdiction 
over  county  court  in  all  matters  of  guard- 
ianship." This  contention,  when  dealing 
with  guardians  other  than  the  father  or 
mother  of  the  minor,  is  probably  correct,  but 
not  so,  as  in  this  case,  where  the  right  of 
the  father  as  the  surylrtng  parent  is  in- 
volved and  denied  in  a  proceeding  of  this 
character.  In  such  case,  the  father  being 
the  natural  guardian  of  the  minor  child,  no 
Judgment  of  the  county  court  can  give  him 
any  greater  right  or  authority  over  the  per- 
son of  such  child  or  children  than  he  pos- 
sesses without  it  pe  is  such  guardian  by 
reason  of  bis  relation  to  the  child  without 
appointment  by  the  county  court  with  all 
the  rights  and  i>ower  of  control  that  the 
word  implies.  The  statute  expressly  de- 
clares that:  "Where  one  of  the  parents  is 
dead  the  survlTor  is  the  natural  guardian 
of  the  person  of  the  minor  children  and  en- 
titled to  be  appointed  guardian  of  their  es- 
tate." Rev.  Civ.  St  1911,  art  4070.  In  such 
a  case  no  provision  is  made  by  statute  for 
the  appointment  of  the  father  as  guardian 
of  the  person  of  bis  child.  He  is  declared 
to  be  such  guardian,  and  as  no  necessity 
exists  for  his  appointment  by  the  probate 
court,  no  authority  is  given  by  statute  there- 
for, but  by  virtue  of  his  relation  to  the  child, 
which  confers  upon  him  the  guardianship 
of  its  person,  a  preference  is  given  to  him 
by  statute  to  become  the  guardian  of  its 
estate.  We  conclude,  therefore,  that  the  or- 
der of  the  county  court  of  Hunt  county 
appointing  appellee  guardian  of  the  estate 
of  his  son,  Harry  Boyett  Finney,  was  within 
the  power  and  Jurisdiction  of  that  court 
and  elTectnal  for  that  purpose,  but  that  in 
so  far  as  it  attempted  to  constitute  and  ap- 
point appellant  guardian  of  the  person  of 
his  said  son  was  without  force  and  effect 
especially  as  affecting  the  rights  of  the  par- 
ties to  the  custody  of  the  child  in  this  con- 
troversy. Manifestly  this  is  true,  because 
it  is  dear,  and  cannot  successfully  be  denied, 
that  if  in  a  proper  proceeding  in  a  court  of 
competent  Jurisdiction  the  order  appointing 
appellant  guardian  of  the  person  of  the  child 
was  set  aside  and  annulled,  he  would  still 
be  its  guardian,  and  as  effectually  so  as  if 
tbe  order  remained  In  full  force  and  effect 
The  authorities  dted  by  counsel  for  appellee 
in  support  of  their  contention  that  his  ap- 


pointment as  guardian  of  the  person  of  his 
son  by  the  county  court  of  Hunt  county  was 
conclusive  of  his  right  to  recover  the  child's 
custody  in  this  suit  have  been  examined, 
with  Uie  conclusion  reached  that  they  are 
not  in  point  The  contention  of  appellant 
that  tbe  order  of  the  county  court  of  Hunt 
county  apiMlnting  appellee  guardian  of  tbe 
person  of  his  son  was  inunaterial  to  the 
issue  In  this  proceeding  is  well  taken,  and 
the  objection  to  its  introduction  should  have 
been  sustained. 

The  Judgment  is  reversed,  and  the  cause 
remanded. 


STATE  MUT.  FIRB  INS.  CO.  v.  TAYLOB. 

(Court  of  Civil  Appeals  of  Texas.     Dallas. 

May  17,  1913.     Rehearing  Denied 

June  7,  1913.) 

1.  Appeal  and  Ebbob  (|  301*)— Monoir  tob 
New  Tbial— Objsction  to  Chabgbb. 

It  is  not  necessary  that  the  action  or  rul- 
ing of  the  court  in  tbe  giving  and  refusing  of 
charges  be  included  in  ue  motions  for  a  new 
trial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  ii  1748,  1763-1755;  Dec. 
Dig.  i  301.*] 

2.  Inshbarce  ({  669*)  —  Insibuohoh  —  Ap- 
plication TO  Evidence. 

Where  tbe  evidence  in  an  action  on  a  pol- 
icy of  fire  insurance  warranted  the  finding  that 
tbe  verbal  contract  insuring  plaintiff's  property 
was  entered  into  as  alleged,  and  comprehended 
the  time,  the  premium,  and  the  rate  of  premium, 
defendant's  requested  instruction  of  a  verdict 
on  the  ground  that  the  evidence  bad  not  shown 
the  terms  of  the  policy,  the  premium,  or  the 
rate  of  the  premium  Was  properly  refused  as 
being  inapplicable  to  the  evidence. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  §{  1556,  1771-1784;  Dec.  Dig.  f 
669.*] 

3.  Tbial  (t  260*>— Requested  Inbtbtjctton 
— Given  Instbdotion. 

Requested  instructions  which,  in  so  far  as 
they  embodied  correct  propositioiis  of  law,  were 
covered  by  the  court's  main  charge,  were  prop- 
erly refused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  gf  651-659 ;    Dec.  Dig.  |  260.»] 

4.  Appeal  and  Ebbob  (|  216*)— Pbesenta- 
TioN  ov  Gbounds  of  Review— Absence  of 
Request  fob  Chaboe. 

An  error  of  omission  in  a  charge  of  the 
court  furnishes  no  ground  for  a  reversal,  in  the 
absence  of  a  request  for  a  correct  charge  on 
the  subject 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  |  216  ;•  Trial,  Cent  Dig.  { 
630.] 

5.  inshbancb  (h  128,  131*)— vai.iditt  of 
Obal  Contbact— Mutual  Coupanixs. 

A  contract  of  insurance  can  be  effected  by 
parol  in  the  absence  of  any  requirement  of  tbe 
by-laws  or  charter  of  a  mutual  insurance  com- 
pany, or  of  any  statutory  provision,  and  its 
oral  contract  of  insurance  or  executory  agree- 
ment to  insure,  which  leaves  nothing  to  be  done 
but  to  issue  and  deliver  the  policy,  la  valid. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  H  188-198,  203-209;  Dec.  Dig.  K 
128,  131.*] 
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6.  insoaaitob  (i  1s7*)— powkbs  ot  aokits 
— Cbxdit  fob  Pbemtdics. 

A  general  agent  of  an  insnrance  company, 
even  though  in  Tiolation  of  the  rules  and  regula- 
tions of  hia  prindiml,  may  give  credit  for  pre- 
miums. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Gent.  Dig.  H  231-245 ;   Dec  Di«.  i  137.*] 

7.  Irburance  (J  137*)— Bbquisiteb  of  Con- 
tract—Ratx  OF  Fbemiuk. 

While  the  rate  is  an  element  of  the  con- 
tract which  must  be  agreed  upon,  yet  where  the 
policy  is  for  one  year,  and  the  proximate 
amount  of  the  premium  is  known,  and  the  exact 
amount  is  a  mere  matter  of  calculation,  and  the 
applicant  agrees  to  pay  whatever  amount  the 
premium  should  be,  the  contract  can  be  en- 
forced. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  |i  231-245;   Dec.  Dig.  i  137.*] 

Appeal  from  Dallas  County  Cotirt:  W.  F. 
Wbitehurst,  Judge. 

Action  b7  D.  F.  Taylor  against  the  State 
Mutual  Fire  Insurance  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

Mangnln  Se  Townsend,  of  San  Antonio,  and 
Terrell  ft  Dannelley,  of  Dallas,  for  appellant 
Wood  ft  Wood,  of  Dallas,  for  appellee. 

TALBOT,  J.  D.  F.  Taylor,  appeUee, 
brought  this  suit  to  recover  o^  appellant  the 
sum  of  $500  on  an  oral  contract  to  insure 
certain  household  goods,  furniture,  wearing 
apparel,  printed  books,  pictures,  paintings 
and  Jewelry  of  the  alleged  value  of  $850, 
made  by  plaintiff  and  R.  T.  Malone,  the  gen- 
eral agent  of  appellant  in  the  dty  of  Dallas, 
Tez.  The  petition  alleged,  in  substance,  so 
far  as  necessary  to  state  "that  plaintiff  on 
November  10,  1911,  requested  said  agent  to 
insure  bis  property  In  the  sum  of  $500  in  de- 
fendant company,  and  that  said  agent  replied 
that  he  would  do  so  that  day,  or  words  to 
that  effect,  and  then  and  there  agreed  with 
plaintiff  that  said  goods  were  insured  In 
said  amount  from  that  date  and  that  be 
would  Issue  the  policy  at  once,  or  as  soon  as 
practicable,  and  that  the  property  was  de- 
stroyed by  fire  on  November  14,  1911."  The 
defendant  pleaded  a  general  denial,  and  that 
the  agent,  R.  T.  Malone,  had  no  authority 
to  make  an  oral  contract  of  insurance,  and 
that  such  contract.  If  made,  was  not  author- 
ized by  or  binding  on  the  company,  and  that 
appeUee  bad  knowledge  of  such  lack  of  au- 
thority, and  that  appellant  being  a  mutual 
assessment  company  such  contract.  If  made, 
would  be  In  violation  of  the  laws  of  Texas, 
and  not  enforceable  and  that  the  contract,  if 
any,  was  automatically  canceled  by  nonpay- 
ment of  the  premium.  A  trial  of  the  case 
resulted  in  a  verdict  and  Judgment  in  favor 
of  the  plaintiff  for  $492.50,  and  defendant 
appealed. 

[1]  Appellee  objects  to  a  consideration  of 
appellant's  assignments  of  error  on  the 
ground  that  they  are  not  briefed  in  accord- 


ance with  the  rules,  but  In  view  of  the  ded- 
ston  of  the  Supreme  Court  In  Railway  Co.  y. 
Beasley,  155  S.  W.  183,  the  objections  wlU 
be  overruled. 

[2]  The  first  assignment  la  that  "the  court 
erred  In  refusing  to  Instruct  the  Jury  to  find 
a  verdict  for  the  defendant,  as  requested  by 
the  defendant,  after  the  plaintiff  had  closed 
his  testimony  and  rested,  for  the  reason  that 
at  that  time  it  appeared  from  the  evidence 
that  nothing  had  been  said  or  agreed  upon 
as  to  the  length  of  time  tJie  policy,  if  any, 
contracted  for,  should  be  Issued,  nor  the 
premium  that  should  be  paid  for  such  policy^ 
nor  the  rate,  nor  did  It  appear  what  rate 
would  govern,  or  what  would  be  the  result 
of  an  inspection,  as  to  exposures,  and  tos 
these  reasons  the  evidence  at  such  times  did 
not  show  a  complete  contract  for  Insurance, 
as  sbown  by  bill  of  exceptions  No.  2."  The 
assignment  will  be  overruled. 

1.  The  evidence  was  sufficient  to  warrant 
the  finding  that  the  verbal  contract  to  insure 
appellee's  property  was  entered  Into  as  al- 
leged, and  that  its  terms  comprehended.  In 
substance,  all  of  those  things  which  the  as- 
signment asserts  did  not  appear  to  have  been 
agreed  upon. 

[S]  2.  There  was  no  error  in  refusing  the 
special  diarges  requested  and  made  the  basis 
of  the  second,  third,  and  fourth  assignments 
of  error,  for  the  reasons  that.  In  so  far  as 
they  embodied  correct  propositions  of  law 
called  for  by  the  facts  of  the  case,  they  were 
covered  by  the  court's  main  charge. 

[4]  3.  If  the  fifth  assignment  discloses  any 
error  in  the  court's  charge,  the  same  was  one 
of  omission,  and  furnishes  no  ground  for  a 
reversal  in  the  absence  of  a  request  for  a 
correct  special  charge  ui)on  the  subject  We 
think,  however,  the  assignment  discloses  no 
error.  The  evidence,  as  we  construe  it  shows 
that  It  was  very  clearly  understood  and 
agreed  between  the  plaintiff  and  the  defend- 
ant through  its  agent  Malone,  that  the  plain- 
tiff's property  was  to  be  and  was  Insured  tor 
one  year  at  the  usual  and  customary  pre- 
mium rate,  which  Malone  testified  could  be 
ascertained  and  determined  by  a  mere  mathe- 
matical calculation. 

4.  The  court  did  not  err  "in  refusing  to 
give  instruction  No.  2,  requested  by  the  de- 
fendant, to  the  effect  that  if  the  Jury  found 
from  the  evidence  that  the  defendant  is  a  mu- 
tual assessment  fire  insurance  company,  hav- 
ing by-laws,  and  that  said  by-laws  only  au- 
thorized a  written  contract  of  insurance  with 
the  company,  if  they  do,  and  they  further 
found  that  R.  T.  Malone  made  an  oral  con- 
tract for  insurance,  if  be  did,  then  such 
contract  would  not  be  authorized  and  bind- 
ing on  the  company,  and  they  should  find  for 
the  defendant  for  the  reason  that  it  was 
shown  by  the  evidence  that  the  defendant 
was  a  mutual  assessment  fire  Insurance  com- 
pany and  had  by-laws,  and  that  such  by- 
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laws  only  authorized  a  written  contract  of 
Insurance  by  the  company."  Nor  did  the 
court  err  in  refusing  to  set  aside  the  verdict 
for  the  reason  that.  If  any  such  contract  as 
is  alleged  by  plaintiff  was  made,  the  same 
was  one  which  appellee,  as  a  mutual  insur- 
ance company,  was  unauthorized  to  make, 
was  contrary  to  law,  illegal,  and  nonenforce- 
able,  as  contended  by  appellant  in  its  twenty- 
fourth  assignment  of  error. 

[{]  The  by-laws  of  the  defendant  do  not 
specifically  require  that  all  of  its  contracts 
of  Insurance  shall  be  in  writing,  nor  do  we 
^d  any  statutory  provision  or  provision  in 
appellant's  charter  limiting  the  method  in 
which  the  company  may  bind  itself  to  written 
contracts.  In  the  absence  of  such  a  require- 
ment or  provision,  the  great  weight  of  au- 
thority la  now  to  the  effect  that  the  right  to 
make  contracts  of  insurance  like  any  other 
right  of  contracting  exists  as  at  common 
law,  and  that  an  oral  or  parol  contract  of 
Insurance,  or  executory  agreement  to  Insure 
which  leaves  nothing  to  be  done  but  to  Issue 
and  deliver  the  policy,  are  valid  and  enforce- 
able. Ellis  V.  Albany  City  Ins.  Co.,  60  N.  Y. 
402,  10  Am.  Rep.  495.  This  la  true  with  re- 
gard to  mutual  fire  insurance  companies. 
They  may,  within  the  rule  stated,  like  other 
Insurance  companies,  consummate  contracts 
of  Insurance  without  the  issuance  of  a  writ- 
ten policy.  Speaking  of  the  capacity  of  mu- 
tual companies  to  contract  by  parol,  the  court 
in  Brown  v.  Franklin  Mut.  Fire  Ins.  Co.,  165 
Mass.  565,  43  N.  EI  612,  52  Am.  St  Rep.  634, 
said  that  It  could  see  no  reason  why  the 
general  rule  should  not  apply  to  mutual 
companies,  unless  there  was  something  in 
the  statutes  or  in  the  by-laws  of  the  com- 
pany, which  necessitated  a  different  conclu- 
sion. See,  also.  Alliance  Co-op.  Ins.'  Co.  v. 
Corbett,  69  Kan.  664,  T7  Pac.  108;  Zell  v. 
Herman  Farmers'  Mut  Ins.  Co.,  75  Wis. 
521,  44  N.  W.  828;  Loomis  v.  Jefferson  Co. 
Patrons*  Fire  Relief  Ass'n,  92  App.  Dlv.  601, 
87  N.  Y.  Supp.  6.  That  a  contract  of  in- 
surance can  be  effected  by  parol  in  this  state 
is  definitely  settled  by  the  cases  of  Cohen  v. 
Insurance  Co.,  67  Tex.  325,  3  S.  W.  296,  60 
Am.  Rep.  24,  and  Insurance  Co.  v.  Shaffer, 
80  Tex.  Civ.  App.  313,  70  S.  W.  666.  The 
evidence  was  amply  sufiiclent  to  show  that 
R.  T.  Malone  was  the  general  agent  of  the 
appellant  and  authorized  to  issue  and  deliver 
insurance  policies  and  collect  the  premiums; 
that  such  was  the  nature  of  the  agency  and 
powers  conferred  upon  him  that  his  acts  were 
the  acts  of  the  appellant  itself.  The  evi- 
dence further  showed,  without  dispute,  that 
Malone  knew  where  plaintiff's  goods  were  sit- 
uated, and  that  he  had  been  in  plaintiff's 
home  and  had  seen  them;  that  the  contract 
for  the  insurance  was  made  on  the  10th  day 


of  November,  1911,  and  that  the  fire  wUch 

destroyed  them  occurred  on  the  14th  day  of 
November,  1911 ;  that  premiums  were  not  col- 
lected before  the  issuance  of  policies,  and 
that  it  was  Malone's  rule  not  to  collect  pre- 
miums until  the  15th  day  of  the  month  fol- 
lowing the  issuance  thereof;  that  the  pre- 
mium was  not  demanded  of  Taylor  at  the 
time  tfie  oral  contract  was  made  in  this  case, 
and  Malone  himself  testified  that  Taylor  was 
able  to  pay  the  premium  then.  It  further 
appears  that  Taylor,  after  the  fire,  offered  to 
pay  the  premium,  but  that  Malone  refused  to 
receive  and  accept  same.  It  was  understood 
that  the  insurance  was  to  be  for  one  year; 
and,  while  the  precise  amount  of  the  premi- 
um was  not  known  at  the  time  the  oral  con- 
tract was  made,  yet  both  plaintiff  and  Malone 
knew  what  it  was  approximately,  and  plain- 
tiff testified  it  was  about  $5  and  not  over 
$7.50,  and  that  he  agreed  when  the  contract 
was  made  to  pay  the  premium  whatever  it 
should  be,  and  Malone  testified  the  amount 
thereof  was  simply  a  matter  of  calculation. 
In  rendering  the  Judgment  appealed  from  a 
deduction  or  allowance  of  f7.S0  was  made  for 
the  premium^ 

[1,7]  5.  It  is  a  familiar  law  that  a  general 
agent,  such  as  the  proof  shows  Malone  to 
have  been,  even  though  in  violation  of  the 
rules  and  regulations  of  his  principal,  may 
give  credit  for  premiums ;  and,  while  text- 
writers  usually  say  that  the  rate  is  an  ele- 
ment of  the  contract  which  must  be  agreed 
upon,  yet  it  is  not  to  be  understood  by  this, 
we  apprehend,  that  where,  as  in  this  case, 
the  proximate  amount  of  the  premium  is 
known,  and  the  exact  amount  is  a  mere  mat- 
ter of  calculation,  and  the  applicant  for 
the  insurance  agrees  to  pay  whatever  amount 
the  calculation  shows  It  to  be,  that  the  con- 
tract cannot  be  enforced.  Mr.  Joyce,  In  his 
work  on  Insurance,  i  46,  says:  "All  the  es- 
sentials need  not,  however,  be  expressly  ne- 
gotiated upon  since  they  may  be  understood, 
as  where  the  terms  of  the  usual  policy  are 
presumed  to  have  been  intended,  or  where  the 
usual  rate  of  premium  is  presumed  to  have 
been  meant"  As  heretofore  stated,  Malone 
testified  in  effect  that  it  was  tinderstood  by 
him  and  the  plaintiff  that  the  insurance,  or 
duration  of  the  policy  in  this  case,  was  to  be 
for  one  year. 

6.  There  are  several  assignments  of  error 
complaining  respectively  of  the  court's  action 
in  giving  and  refusing  charges  and  the  ad- 
mission of  certain  testimony.  Some  of  these 
assignments  have  been  disposed  of  against 
appellant  by  what  has  already  been  said, 
and  none  of  them  disclose  reversible  error. 
The  evidence  supports  the  verdict,  and  the 
judgment  rendered  thereon  la  affirmed. 
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SWEARINGEN  t.  BRAY. 

<Coart  of  Civil  Appeals  of  Texas.     Amarillo. 

Feb.  19,  1913.     Behearinc  Denied 

June  7,  1913.) 

1.  Appeal  and  Erbob  ({  664*)— Statxmbrts 
OF  Faop-Coiwuct  with  Bill  of  excep- 
tions. 

Where  a  bill  of  exceptions  is  contradicted 
by  the  statement  of  facts,  the  latter  will  pre- 
Tail. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {§  2866-2869;  Dec.  Dig.  g 
664.*^ 

2.  EviDENOT  (I  119»)  —  RxB  Qebtm  —  What 

ConsTITUTES. 

In  an  action  by  a  husband  for  criminal 
couTersation,  where  it  was  brought  out  by  the 
defendant  on  cross-examination  that  the  hus- 
band signed  a  statement  that  the  parties  had 
not  had  intercourse  to  exonerate  defendant  and 
his  wife  from  criminal  charges  preferred  against 
them  by  him,  evidence  that  the  husband  was 
told  by  a  third  person  that  Ood  would  look 
down  with  approval  on  a  man  who  would  swear 
to  a  lie  to  protect  bis  wife  and  children,  under 
the  influence  of  which  the  busband  signed  the 
false  statement,  is  admissible  as  part  of  the 
res  gests. 

[£:d.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  fg  303-306;   Dec.  Dig.  g  119.*] 

8.  New  Tbial  ({  102*)— Newly  Disoovebkd 

Evidence— Diligence. 

Id  an  action  for  criminal  conversation,  a 
new  trial  cannot  be  allowed  on  the  ground  of 
newly  discovered  evidence  that  .plaintiff  and  his 
wife  had  resumed  their  marital  relations,  where 
It  appeared  that  defendant's  counsel  knew  where 
plaintiff  resided  and  that  defendant  himself 
had  heard  that  the  parties  had  resumed  their 
relations  as  husband  and  wife. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  gg  207,  210-214 ;  Dec  Dig.  g  102.*] 

4.  Tbial   (g   252*)— Instbdctions  —  Applica- 

BiLTTT  TO  Evidence. 

In  an  action  for  criminal  conversation, 
where  there  was  no  evidence  that  plaintiff  and 
his  wife  had  resumed  their  marital  relations,  an 
instruction  that  condonation  was  a  defense  waa 
properly  refused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  gg  605,  596-612 ;  Dec.  Dig.  g  252.*] 

8.  Husband   and   Wife   (g   342*)— Cbiuinal 

CoNVEBSATioN- Defenses. 

That. a  wronged  hustMnd  has  condoned  his 
wife's  fault  and  that  they  have  resumed  their 
marital  relations  is  no  defense  to  an  action  for 
criminal  conversation. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  {  1129;   Dec.  Dig.  g  342.*] 

6.  Appeal  and  Ebbob  (g  767*)— Assionmentb 
—Sufficiency. 

An  assignment  of  error,  complaining  that 
<me  part  of  the  charge  was  in  conflict  with 
another  part,  is  insufficient^  where  the  brief 
fails  to  specify  and  set  out  tne  particular  parts 
of  the  charge  with  which  the  one  complained  of 
was  in  conflict 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  g  3092 ;   Dec.  Dig.  g  767.*] 

7.  Appeal  and  Ebrob  (g  1066*)— Review- 
Habmless  Ebbob. 

In  an  action  for  criminal  conversation, 
where  there  was  no  evidence  of  the  wife's  lewd- 
ness before  her  liaison  with  defendant,  the  giv- 
ing of  an  instruction  that  previous  lewdness 
would  not  entirely  defeat  plaintiff  in  his  right 


to  recovery,   bat  would  reduce  damages,   was 
not  prejudicial  to  defendant. 

[Eld.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  g  4220;   Dec.  Dig.  g  1066.*] 

Appeal  from  District  Court,  OolUngsworth 
County ;   D.  E.  Decker,  Judge. 

Action  by  B.  T.  Bray  against  J.  W.  Swear- 
Ingen.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Attirmed. 

B.  E.  Taylor,  of  Henrietta,  and  J.  L.  Lack- 
ey, of  Wellington,  for  appellant  R.  H.  Tern- 
pleton,  of  Wellington,  and  Barrett  &  Jones, 
of  Amarillo,  for  appellee. 

HALL,  J.  Appellee  filed  this  suit  in  the 
district  court  of  Collingsworth  county  for 
damages,  based  upon  adulterous  relations  be- 
tween appellant  and  appellee's  wife.  The 
record  shows  that  appellee  and  wife  were 
married  In  1883 ;  that  they  cohabited  and  liv- 
ed happily  together  until  about  two  years 
before  the  filing  of  this  suit;  that  as  a  result 
of  their  marital  relations  they  became  the 
parents  of  eight  children. 

The  alleged  criminal  conduct  during  two 
years  has  been  abundantly  shown  by  both  di- 
rect and  circumstantial  evidence.  Appellee 
testified  that  he  caught  them  In  the  act  more 
than  once.  The  appellant  did  not  testify,  al- 
though he  was  living  and  present  at  the  trial, 
and  the  record  shows  that  he  was  still  living 
when  his  supersedeas  bond  was  executed  and 
filed.  The  fact  shows  that  appellee  had  rath- 
er be  plaintiff  on  the  civil  docket,  submitting 
his  casus  belli  to  the  rules  governing  there, 
with  the  appellant  attending  the  trial,  than 
be  defendant  on  the  criminal  docket  with  an 
empty  shotgun  present, In  lieu  of  appellant, 
and  be  tried  according  to  the  "unwritten 
law."  In  the  light  of  this  record  his  deci- 
sion speaks  volumes  for  his  forbearance.  He 
has  selected  the  route  fraught  with  the  least 
expense  and  notoriety,  but  having  a  verdict 
for  $1,600  at  the  end— showing  good  business 
judgment  However,  reference  to  the  Civil 
Reports  of  this  state  shows  It  to  be  a  path 
seldom  traveled  by  wronged  husbands. 

Appellant  pleaded  by  way  of  special  defens- 
es condonation,  and  limitation  of  two  years; 
both  being  pleas  of  confession  and  avoidance. 
The  evidence  discloses  a  deliberate,  treacher- 
ous, and  persistent  course  of  conduct  on  the 
part  of  appellant  in  debauching  the  wife  of 
the  appellee.  That  she  was  weak  cannot  be 
denied,  but  this  fact  only  magnifies  appel- 
lant's Infamy.  Nor  does  the  pusillanimity 
of  appellee  mitigate  the  degree  of  appellant's 
baseness.  Appellee's  home,  with  its  content- 
ment and  happiness,  has  been  destroyed,  his 
wife  defiled  and  made  an  outcast,  his  chil- 
dren disgraced  and  scattered  over  the  world, 
and  all  that  any  husband  and  father  holds 
dear  and  sacred  is  thrown  at  bis  feet  reeking 
with  filth  and  slime,  by  the  shameless  perfidy 
and  lechery  of  appellant,   whose  pleadings 
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and  silence  at  fhe  trial  may  be  takoi  as  a 
confesaion  of  bis  guilt 

We  wlU  not  set  out  the  disgusting  details 
of  the  facts  here,  but  to  summarize  they 
show  that  appellant  invaded  the  appellee's 
home,  induced  his  wife  to  drink  with  him, 
made  her  little  girls  bearers  of  his  secret  let^ 
ters  to  her,  furnished  her  expense  money  to 
leave  home,  and  followed  her  or  went  with 
her  to  other  towns,  and,  in  short,  that  he  de- 
throned the  chastity  of  a  wife,  profaned  the 
sacredness  of  motherhood,  destroyed  the  vir- 
tue of  a  home,  and  defiled  the  holiness  of  a 
marriage  bed.  He  now  brings  hia  case  here 
assigning  four  errors  committed  by  the  trial 
court  against  him. 

[1 , 2]  The  first  error  assigned  is  that  the 
court  permitted  over  the  objections  of  the  de- 
fendant the  appellee  to  testify  as  follows: 
"Squire  Walker  told  me  that  God  would  look 
down  with  approval  upon  a  man  that  would 
swear  a  lie  to  protect  his  wife  and  children; 
that  is  the  reason  why  I  signed  this  state- 
ment" The  objections  registered  against 
this  testimony  are  that  it  is  hearsay,  a  con- 
versation had  and  statement  made  In  the  ab- 
sence of  the  defendant,  irrelevant  and  im- 
material, and  was  the  conclusion  of  the  plain- 
ti£F  and  prejudicial  to  the  rights  of  the  de- 
fendant Appellee's  brief  asserts  that  the 
bUl  of  exceptions  upon  which  this  assignment 
is  based  is  not  borne  out  by,  but  is  contra- 
dicted by,  the  record,  and  reference  to  the 
statement  of  facts  sustains  appellee's  conten- 
tion. The  evidence  was  not  offered  in  the 
form  that  the  bill  states,  but  was  offered 
In  rebuttal  of  evidence  brought  out  by  the  de- 
fendant on  cross-examination,  and  the  rule 
is  that  where  a  bill  of  exceptions  contra- 
dicts the  statement  of  facts,  the  latter  will 
prevail.  Eastern  Railway  of  N.  M.  t.  Mont- 
gomery, 139  S.  W.  885;  Railway  Co.  v. 
O'DonneU,  90  S.  W.  886.  It  appears  that  this 
statement  by  the  appellee  was  made  in  ex- 
planation of  his  action  in  signing  a  written 
statement  which  had  been  brought  to  him 
by  friends  of  appellant  Swearingen,  the  effect 
of  which  written  statement  was  to  exonerate 
Swearingen  and  his  wife  from  the  criminal 
charges  which  appellee  bad  previously  made 
against  them.  It  appears  that  he  hesitated 
some  time  after  the  written  statement  was 
presented  to  him  before  signing  It  and  while 
hesitating  the  statement  quoted  from  Squire 
Walker,  he  says,  was  made.  The  statement 
was  clearly  res  gestK  and  was  admissible  in 
explanation  of  why  he  signed  a  written  dec- 
laration wtiich  he  knew  to  be  false. 

[3]  By  lUs  second  assignment  of  error  ap- 
pellant contends  that  the  court  should  have 
granted  him  a  new  trial  and  erred  In  over- 
ruling his  motion  based  upon  newly  discov- 
ered evidence.  It  is  clear  from  the  record 
that  no  diligence  was  shown  by  appellant  in 
attempting  to  discover  the  alleged  new  evi- 
dence, if  as  a  matter  of  fact  It  was  unknown 
to  Idm  at  the  time  of  the  trial;  but  we  think 


the  record  affirmatively  shows  that  appel- 
lant knew  as  much  concerning  the  matters 
he  claimed  to  liave  discovered,  long  before 
the  trial,  as  he  alleges  he  learned  immedi- 
ately thereafter.  The  original  petition  was 
filed  in  September,  1910,  and  this  trial  was  in 
November,  1912.  The  evidence  taken  shows 
that  defendant's  attorney  knew  where  plain- 
tiff resided  long  before  the  trial,  and  that 
interrogatories  had  been  sent  to  him  at  Sun- 
set a  year  prior  to  the  tilaL  Appellant  him- 
self, testifying  for  the  first  time  upon  the 
hearing  of  the  motion  for  a  new  trial,  said 
that  he  liad  heard  that  plaintiff  and  hla  wife 
were  living  together  prior  to  the  trial,  and  al- 
so admitted  that  he  had  made  the  statement 
prior  to  the  trial  that  the  plaintiff  and  his 
wife  were  living  together  near  Sunset  ^ex.  It 
was  also  shown  by  the  witnesses  Walker  and 
Pritdiard  that  long  prior  to  the  trial  Swear- 
ingen had  told  these  witnesses  that  he  knew 
plaintiff  and  his  wife  were  living  together, 
and  that  he  would  prove  it  at  the  proper 
time,  or  that  it  would  come  out  finally. 

[4, 1]  There  is  a  dearth  of  decisions  in  tlds 
state  upon  cases  growing  out  of  criminal 
conversation,  and  we  are  not  able  to  find 
any  authorities  in  the  reports  of  Texas  upon 
the  question;  but  according  to  the  weight 
of  authorities  in  other  states,  condonation 
is  not  a  defense.  21  Cyc.  1627  C  (2),  and  au- 
thorities there  dted.  The  court  did  not  err 
in  overruling  the  motion  for  a  new  triaL 

The  following  special  charge  was  request- 
ed by  the  defendant :  "Gentlemen  of  the  Ju- 
ry: In  this  case  you  are  told  that  if  you 
find  and  believe  from  the  evidence  that  the 
plaintiff's  wife  did  leave  him,  but  after- 
wards returned  to  him,  and  they  are  now  liv- 
ing as  husband  and  wife,  and  that  plaintiff's 
wife  is  discharging  her  duty  as  his  wife  and 
has  so  discharged  her  duty  as  liis  wife  since 
her  return  to  him,  and  that  she  respects  and 
loves  her  husband  as  she  did  l>efore  she 
left  him,  then  you  will  return  your  verdict 
for  defendant"  This  is  clearly  not  the  law. 
There  is  no  evidence  upon  which  to  base 
such  a  charge.  As  a  matter  of  law  according 
to  the  weight  of  authority  in  other  Jurisdic- 
tions, if  the  plaintiff  and  his  wife  Iiad  been 
reunited,  or  even  if  tbey  had  continued  to 
live  together  and  liad  never  separated,  still 
this  would  not  be  a  defense  to  plaintiff's 
cause  of  action.  We  think  the  court's  ciiarge 
is  as  favorable  to  appellant  upon  this  issue 
as  he  had  a  right  to  demand.  21  Cyc.  pp. 
1617,  1622,  1626,  1627;  Adams  v.  Main,  3 
Ind.  App.  232,  29  N.  B.  792,  50  Am.  St  Rep. 
26& 

[6,  7]  The  fourth  assignment  of  error  is 
that  the  court  erred  in  the  third  paragraph 
of  his  main  charge  to  the  Jury  aa  follows: 
"But  you  are  instructed  that  however  lewd 
a  wife  may  have  been,  or  however  willing 
she  may  ha.ve  entered  into  the  act  of  sexual 
intercourse  with  the  defendant  It  will  not 
Justify  the  defendant  in  having  such  Inter- 
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course  and  will  not  entirely  defeat  the  plain- 
tiff in  bla  right  to  recovery,  if  yon  find  he 
is  otherwise  entitled  to  recover  damages  in 
this  case."  The  objection  urged  to  this  para- 
graph of  the  charge  is  that  it  is  in  conflict 
with  part  of  paragraph  2  and  part  of  para- 
graph 3  of  the  court's  main  charge.  Appel- 
lant has  failed,  however,  in  his  brief  to 
specify  and  set  out  the  parttcolar  parts  of 
paragraphs  2  and  3  which  he  claims  are  in 
conflict  with  the  portion  of  the  tMrd  para- 
graph given,  and  for  this  reason  his  assign- 
ment fails  to  point  out  any  error.  We  have, 
however,  reviewed  the  charge  of  the  court, 
and  we  And  it  as  favorable  to  appellant  as 
the  facts  Justly,  and  find  the  charge  quoted 
above,  if  defective.  Is  stroni^  In  his  favor. 
We  have  not  found  a  line  of  testimony  In 
this  record  indicating  any  lewdness  on  the 
part  of  Mra  Bray  prior  to  the  time  she  was 
marked  as  his  prey  by  appellant.  On  the 
contrary,  the  record  shows  that  she  was  a 
model  wife  and  mother,  devoting  her  life  to 
the  happiness  of  her  husband,  her  home,  and 
her  children. 

We  have  found  no  reversible  error  In  the 
record,  and  the  facts  would  Justify  a  ver- 
dict many  times  as  great  as  the  one  ren- 
dered. 

The  Judgment  is  afOrmed. 


BL  PASO  ELECTRIC  RT.  CO.  v.  MEBTJS. 

(Court  of  Civil  Appeals  of  Texas.     El  Paso. 

May  1,  1913.     Rehearing  Denied 

June  6,  1913.) 

1.  Apfxai,  and  Esbob  (S  1040*)— Review— 

HabMLEBS  EbSOB — OVEBBULINO  EiXCEFTIONS 

TO  Petition. 

Where  the  court  overruled  an  exception, 
on  the  ground  of  remoteness,  to  allegations  in 
a  petition  for  damages  for  Injary  to  plaintiff's 
wife,  which  stated  that  defendant  had  been 
compelled  to  resign  his  duties  as  jailer,  because 
bis  wife  could  no  longer  act  as  matron,  the  er- 
ror, if  any,  was  harmless,  where  no  evidence 
was  given  on  that  point,  and  the  court  did  not 
submit  it  as  an  element  of  damage. 

lEA.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  !{  4089-110!>;  Dec.  Dig.  i 
1040.*] 

2.  Appeai.  anu  Ebbob  ({  1070*)— Habklkss 
Ebbob— Amount  of  DAiiAOEa 

Error  which  affects  only  the  amount  of 
damages  is  harmless,  where  there  is  no  con- 
tention that  the  verdict  was  excessive. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error^  Cent  Dig.  H  4231-4233;    Dec.  Dig;  | 

8.  Tbial  (i  252*)  — iNBTBucnoNB- Afplioa- 

BILITT  TO  EvinENCE— Vabiance. 

An  instruction  that  plaintiff  could  not  re- 
cover because  of  variance  between  her  plead- 
ings and  her  proof  as  to  the  manner  of  her  in- 
jury was  properly  refused,  where  the  variance 
was  not  substantial. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
DU.  If  505,  59&-612 ;   Dec.  Dig.  {  252.*] 

4.   TBIAI,     (I     253*)— INSTBDCTIOWB— lONOBINO 

Evidence. 

An  instruction,  asked  by  the  defendant, 
which  specifies  certain  acts  of  negligence   by 


defendant's  servants,  bnt  ignores  others  alleged 
by  the  plaintiff  and  supported  by  the  evidence, 
is  properly  refused. 

[Ed.  Note.— For  other  cases,  see  TriaL  Cent 
Dig.  K  613-623;  Dec.  Dig.  {  263.*J 

6.  Tbiai  (I  296*)  —  iNSTBTJCTioNS  —  Ebbob 
CnRED  BY  Subsequent  Instbdctiow. 

In  an  action  for  injuries  to  plaintiff's  wife 
in  a  fall  from  a  street  car,  where  the  petition 
alleged  that  the  injury  was  due  to  stopping  the 
car  at  a  place  unsafe  because  of  an  excavation 
of  the  street,  an  error  in  an  Instruction  which 
stated  that  the  defendant  would  be  liable  if 
the  place  was  dangerous  for  any  reason  is  harm- 
less, where  the  court  in  a  subsequent  instruc- 
tion limited  the  jury  to  a  consideration  of  the 
specific  defect  alleged. 
[Ed.  Note.— For  other  cases,  see  IMal,  Cent 
"  706-713,  716,  716,  718;    Dec  Dig.  { 


^:*f* 


6.  Tbiai.  (f  29P*>— lagiBucriow— AsBUMWiow 
or  Facts— Legal  Conclusion. 

Where  an  instruction  contains  statements 
which,  when  isolated,  seem  to  assume  negli- 
gence, bnt  which,  taken  as  a  whole,  is  merely 
the  statement  of  the  legal  conclusion  of  negli- 
gence arising  from  certain  facts,  the  instruc- 
tion is  not  erroneous. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  703-717;   Dec.  Dig.  |  295.*] 

7.  Tbial  (|  296*)  —  Instbuctions  —  Ebbob 
Cubed  bt  Subsequent  Inbtsuctiors. 

Error  in  an  instruction  which  does  not 
state  the  legal  conclusion  deducible  from  the 
acts  of  the  person  injured  is  cured  by  a  subse- 
quent instruction  properly  snbmitting  the  mat- 
ter of  contributory  negligence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §1  706-718,  716,  716,  718;  Dec.  Dig.  t 
296.*] 

8.  Appeal  and  EIbbob  (f  877*)— Pabties  En- 
titled TO  Allege  Ebbob— Ebbob  Arnccr- 
INQ  Advebse  Pabty. 

An  assignment  of  error  based  upon  error 
prejudicial  to  the  appellee  will  be  overruled. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  3660-3572;  Dec.  Dig.  { 
877.*J 

Appeal  from  District  Court,  E31  Paso  Coun- 
ty; A.  M.  Walthall,  Judge. 

Action  by  E.  W.  Mebus  against  the  EI  Paso 
ESlectrlc  Railway  Company.  Judgment  for 
the  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

Davis  &  Goggin,  of  El  Paso,  and  Baker. 
Botts,  Parker  &  Garwood,  of  Houston,  for 
appellant  Lea  &  Nagle,  <tf  El  Paso,  for  ap- 
pellee. 

HIGGINS,  J.  This  was  an  action  for  dam- 
ages by  the  appellee,  based  upon  personal  In- 
juries alleged  to  have  been  sustained  by  his 
wife.  It  was  averred  that  Mrs.  Mebus  was 
a  passenger  upon  one  of  the  street  cars  of 
the  appellant,  and  upon  alighting  from  said 
car  at  the  intersection  of  Cotton  avenue  and 
Detroit  street,  in  the  dty  of  El  Paso,  she 
was  injured  through  the  negligence  of  appel- 
lant Upon  trial  verdict  and  Judgment  in 
appellee's  favor  was  returned  and  rendered 
in  the  sum  of  $3,600. 

We  find  that  appellee's  wife  was  Injured, 
as  alleged,  through  the  negligence  of  appel- 
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lant,  wlthoQt  any  eontrlbatory  negligence 
upon  her  part,  and  that  appellee  has  there- 
by sustained  damage  in  the  amount  of  the 
Judgment 

[1,2]  In  the  i)etitlon  it  was  averred  that 
"plaintiff  was  the  jailer  of  El  Paso  county, 
Tex.,  and  was  receiving  therefor  a  salary  of 
f  120  per  month  for  himself  and  wife,  besides 
board  and  a  place  to  live,  and  that  in  order 
to  attend  to  the  duties  of  said  office  it  was 
necessary  for  plaintiff's  wife  to  assist  liim, 
and  she  was  assisting  him  in  such  duties  as 
matron  of  the  jail,  for  which  she  was  re- 
ceiving, or  plaintiff  was  receiving  for  her. 
the  sum  of  $1.S0  per  day ;  but  in  consequence 
of  said  injuries  she  was  disabled  and  ren- 
dered incapable  of  assisting  him  in  his  duties 
as  such  jailer,  and  in  consequence  whereof 
he  was  compelled  to  and  did  resign  his  posi- 
tion as  jailer  on  or  about  the  1st  day  of 
February,  1912."  And  it  was  further  aver- 
red: "And  in  consequence  of  her  said  in- 
juries plaintiff,  at  great  expense,  brought 
and  caused  to  be  brought  from  Portland,  Or., 
to  El  Paso,  Tex.,  his  wife's  sister  to  assist 
his  said  wife,  and  to  care  for  her  and  at- 
tend to  her  duties." 

To  tile  above-quoted  allegations  defendant 
excepted,  upon  the  ground  that  such  dam- 
ages were  too  remote  and  such  as  would  not 
be  contemplated  by  an  accident  of  the  nature 
complained  of.  Error  is  assigned  to  the  re- 
fusal of  the  court  to  sustain  this  special  ex- 
ception. 

There  was  no  evidence  introduced  that 
plaintiff  had  relinquished  his  position  as 
jailer,  or  of  bla  having  sustained  any  finan- 
cial loss  in  consequence  thereof,  or  of  any 
expense  incurred  In  bringing  his  sister-in-law 
to  the  dty  of  El  Paso,  and  none  of  such  mat- 
ters were  submitted  in  the  court's  charge  as 
elements  of  damage,  but  the  same  were,  in 
effect,  excluded,  and  the  error.  If  any,  in  re- 
fusing to  sustain  the  exception  was  therefore 
harmless.  Pullman  Palace  Car  Co.  v.  Nel- 
son, 22  Tex.  Civ.  App.  223,  54  8.  W.  624; 
RaUway  Co.  v.  O'Donnell,  90  S.  W.  889; 
Land  v.  Klein,  21  Tex.  Ov.  App.  3,  60  S.  W. 
639;  Turner  v.  Faubton,  36  Tex.  Civ.  App. 
314,  81  S.  W.  810;  Bolton  v.  Prather,  35  Tex. 
av.  App.  295,  80  S.  W.  666 ;  Railway  Co.  v. 
Pate,  113  S.  W.  994;  San  Antonio  Traction 
Co.  V.  Bryant,  30  Tex.  Civ.  App.  437,  70  S. 
W.  1018.  Furthermore,  this  was  a  matter 
which  could  only  have  affected  the  amount  of 
the  recovery,  and  there  is  no  contention  that 
the  verdict  was  excessive.  For  this  further 
reason,  the  error  was  therefore  harmless. 
Railway  Co.  v.  Lynch,  40  Tex.  Civ.  App.  543, 
90  S.  W.  611. 

[S,  4]  A  special  charge  was  requested  by 
the  defendant  as  follows:  "You  are  instruct- 
ed that  plaintiff  herein.  If  he  recover  against 
defendant,  must  recover  upon  the  specific 
acts  of  negligence  averred  by  him  in  his 
petition.  Now,  therefore,  if  you  believe  from 
the  evidence  in  this  case  that  plaintiff's  wife 
did  not  fall  off  the  car,  but  believe  that  she 


had  safely  reached  the  ground  and  was  hold- 
ing to  the  handle  or  handhold  when  the  con- 
ductor gave  the  signal  to  go  ahead,  and  when 
the  car  moved  off  plaintUTs  wife  so  let  loose 
the  handhold  and  fell,  and  that  the  act  of 
the  employes  in  signaling  said  car  ahead  and 
in  starting  said  car  before  plaintiff's  wife 
had  let  loose  the  handhold  was  the  proxi- 
mate cause  of  the  injuries,  then  plaintiff  can- 
not recover,  though  you  brieve  that  it  was 
negUgoit  in  defendant's  conductor  to  have 
signaled  the  car  to  go  ahead  or  to  have  start- 
ed said  car  before  plaintifTs  said  wife  had 
let  loose  the  handhold." 

Error  is  assigned  to  the  refusal  of  tliis 
charge,  upon  the  ground  that  there  was  a 
variance  between  the  allegations  and  the 
proof  of  negligence,  and  the  special  charge 
should  have  been  given.  We  have  examined 
the  evidence,  and  find  that  there  is  no  sub- 
stantial variance  between  the  pleading  and 
the  proof,  and  the  same  was  therefore  prop- 
erly refused.  It  was  properly  refused  for 
the  further  reason  that  it  i^ores  acts  of 
negligence  alleged  by  plaintiff  and  supported 
by  the  evidence,  which  acts  of  negligence  on 
the  part  of  the  defendant  the  jury  was  war- 
ranted in  finding  were  concurrent  causes 
with  the  starting  of  the  car,  proximately 
causing  the  injury.  Railway  Co.  v.  Wall,  110 
8.  W.  458.  The  second,  third,  and  fourth  as- 
signments are  therefore  overruled. 

In  the  fifth,  sixth,  sevmth,  eighth,  ninth, 
tenth,  eleventh,  twelfth,  and  thirteenth  as- 
signments it  is  objected  that  the  court  as- 
sumed as  undisputed  certain  facts  which 
should  have  been  submitted  to  the  jury  for 
their  determination,  and  that  in  this  respect 
the  charge  violated  the  rule  which  forbids 
any  comment  upon  the  weight  of  the  evi- 
dence. The  charge,  considered  as  a  whole,  is 
not  subject  to  the  criticisms  here  made. 
Furthermore,  Mrs.  Mebus'  testimony  that 
she  was  a  passenger  upon  the  car  and  was 
injured  in  alighting  therefrom  is  amply  sup- 
ported and  corroborated  by  the  testimony  of 
other  disinterested  witnesses,  and  there  is 
absolutely  no  basis  whatever  for  the  conten- 
tion that  there  is  no  evidence  except  her  own 
to  show  that  she  was  a  passenger  on  the 
car,  and  that  she  fell  in  alighting  therefrom. 
For  the  reasons  indicated,  the  assignments 
last  noted  are  overruled. 

[i,  6]  The  third  paragraph  of  the  court's 
charge  reads  as  follows:  "You  are  instructed 
that,  while  the  defendant.  El  Paso  Electric 
Railway  Company,  was  not  the  insurer  of 
the  safety  of  the  plaintiff's  wife,  while  a  pas- 
senger on  one  of  its  cars,  in  her  attempt  to 
alight  from  said  car,  it  was  the  defendant's 
duty  to  exercise  that  high  degree  of  care, 
prudence,  and  foresight  in  providing  plain- 
tiff's wife  a  reasonably  safe  place  to  alight 
from  said  car,  and  in  protecting  her  from 
possible  injury  in  alighting  from  said  car, 
which  a  very  prudent  person  engaged  in  the 
business  as  usually  conducted  would  employ 
under  the  same  or  similar  drcumstancee,  and 
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a  failure  to  exercise  such  care  would  be 
negligence,  and  U  the  place  where  defend- 
ant's car  stopped  for  plaintiff's  wife  to  alight 
from  said  car  for  any  reason  was  dangerous, 
or  not  reasonably  safe  for  her  to  alight  from 
said  car,  under  all  of  the  circumstances  thtn 
surrounding  her,  and  if  plaintiffs  wife  did 
not  know  of  the  dangerous  or  unsafe  condi- 
tion of  said  place,  if  it  was  dangerous  or  un- 
safe, and  If  a  cautious  and  prudent  person, 
under  aU  of  the  circumstances,  would  have 
warned  plaintitTs  wife  of  the  dangerous  or 
unsafe  condition  of  the  place  for  her  to 
alight,  if  it  was  dangerous  or  unsafe,  or 
would  have  assisted  plaintiff's  wife  in  alight- 
ing from  said  car,  then  and  under  such  dr- 
cnmstances,  should  you  so  find,  yon  are  In- 
structed tliat  it  would  be  the  duty  of  the 
defendant  to  warn  plaintiff's  wife  of  the 
dangerous  or  unsafe  condition  of  said  place, 
or  assist  her  in  alighting  from  said  car,  if 
it  was  dangerous  or  unsafe,  if  the  defendant 
knew  of  its  dangerous  or  unsafe  condition, 
or  by  the  exercise  of  ordinary  care  could 
have  known  of  It,  and  a  failure  to  warn 
plaintiff's  wife,  or  to  assist  her  in  alighting 
from  the  car  under  such  circumstances,  would 
be  negligence;  and  if  the  defendant  was 
guilty  of  any  one  or  more  of  the  acts  con- 
stituting negligence,  as  that  term  is  defined 
to  you  In  this  paragraph,  and  plaintifTs  wife 
received  any  of  the  injuries  complained  of, 
and  such  negligence,  if  any,  was  the  proxi- 
mate cause  of  said  injury,  and  you  further 
find  that  plaintiff's  wife  was  exercising  ordi- 
nary care  for  her  own  safety,  the  defendant, 
under  such  circumstances,  would  be  liable  to 
plaintiff  for  any  damages  so  sustained.  By 
the  expression  'proximate  cause'  of  an  event, 
as  used  in  this  charge,  or  any  special  charg- 
es, is  meant  the  direct,  etHclent,  or  producing 
cause  without  which  the  injury  to  plaintiff's 
wife  would  not  have  occurred,  and  from 
which  cause  it  could  have  been  reasonably 
anticipated  by  the  party  producing  it  that 
Injury  would  result  as  a  natural  and  prob- 
able consequence  of  the  negligent  act" 

To  this  paragraph  it  Is  first  objected  that 
it  submits  to  the  Jury  an  issue  not  raised 
by  the  pleadings.  In  that  the  Jury  is  instruct- 
ed that  the  defendant  would  be  liable  if  the 
place  where  the  car  stopped  for  Mrs.  Mebus 
to  alight  lor  any  reason  was  dangerous,  or 
not  reasonably  safe  for  her  to  alight;  where- 
as plaintiff,  in  his  petition,  had  expressly 
averred  the  dangerous  condition  to  be  due 
to  the  fact  that  the  street  adjacent  to  the 
track  bad  been  excavated  and  thereby  lower- 
ed about  two  feet  below  the  level  of  the 
track,  so  tliat  there  was  a  distance  of  about 
three  feet  from  the  car  step  to  the  ground. 

The  court  probably  committed  abstract  er- 
ror, under  the  state  of  pleading,  in  thus 
charging  that  the  defendant  would  be  liable 
if  the  place  for  any  reason  was  dangerous 
for  Mrs.  Mebua  to  alight  from  the  car,  since 


plaintiff  would  properly  be  confined  to  bis 
allegations  respecting  the  dangerous  charac- 
ter of  the  place.  The  error,  however,  we 
regard  as  harmless,  considering  the  charge 
as  a  whole.  The  third  paragraph  is  merely 
an  instruction  in  general  terms  of  defend- 
ant's duty.  The  fourth  paragraph  is  a  like 
general  instruction  as  to  the  duties  incum- 
bent upon  the  plalntlfTs  wife.  The  fifth  par- 
agraph of  the  charge  is  that  portion  wherein 
the  Jury  la  affirmatively  Instructed  as  to  the 
state  of  facts  upon  which  plaintiff's  recovery 
must  be  predicated,  and  we  there  find  that 
the  court  limited  that  phase  of  the  case  re- 
lating to  the  dangerous  condition  of  the 
street  to  the  excavated  and  lowered  grade 
of  the  street,  as  it  was  alleged.  The  charge, 
considered  as  a  whole  and  construed  in  the 
light  of  the  issues  made  by  the  pleadings 
and  evidence,  is  therefore  not  subject  to  the 
objections  here  urged,  and  the  fourteenth  as- 
signment is  overruled.  Railway  Co.  v.  Smith, 
65  Tex.  167;  BaUway  Oo.  ▼.  O'Hare,  64  Tex. 
600. 

Under  the  fifteenth  assignment  it  ia  fur- 
ther objected  to  the  third  paragraph  of  the 
charge  that  same  assumes  a  certain  state  of 
facts  to  be  negligence  upon  the  part  of  the 
defendant  and  so  Instructs  the  Jury.  By  con- 
sidering merely  the  isolated  and  detached 
sections  of  the  paragraph  quoted  by  appel- 
lant, it  would  seem  that  this  objection  is 
tvell  taken;  but  examining  the  paragraph  in 
its  entirety  it  will  be  found  to  be  not  sub- 
ject to  the  objection  urged.  It  is  merely  the 
statement  of  the  legal  conclusion,  viz.,  neg- 
ligence, which  arises  from  a  failure  to  ex- 
ercise that  degree  of  care  which  was  requir- 
ed under  certain  circumstances,  and  was  not 
error.  Railway  Co.  v.  Eddleman,  62  Tex. 
Civ.  App.  181,  114  S.  W.  425. 

[7]  Under  the  sixteenth  assignment  the 
contrary  position  is  taken,  and  it  is  here 
urged  that  the  court  erred  in  the  fourth 
paragraph  in  not  stating  the  legal  conclusion 
deducible  from  acts  of  plaintiff's  wife  under 
certain  circumstances.  The  error  here,  if 
any,  was  harmless,  since  it  was  corrected  in 
the  sixth  paragraph,  where  the  question  of 
contributory  negligence  on  the  part  of  Mrs. 
Mebus  was  properly  submitted  to  the  Jury 
for  its  determination,  and  the  sixteenth  as- 
signment is  therefore  overruled. 

[I]  The  seventeenth  assignment  assails  the 
fifth  paragraph  of  the  charge,  and  Is  over- 
ruled, since  the  matter  here  complained  of 
was  an  error  prejudicial  to  the  appellee. 

The  eighteenth  and  nineteenth  assignments 
criticise  the  sixth  paragraph  of  the  charge 
as  being  confusing,  contradictory,  irreconcil- 
able, and  misleading.  It  Is  not  so  regarded, 
and  the  assignments  are  therefore  overruled. 

What  has  been  said  in  disposing  of  the 
first  assignment  also  disposes  of  the  twenty- 
first 

Affirmed. 
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ITURNISH  V.  WALLACE. 

(Coart  of  Civil  Appeals  ot  Texas.     San  An- 

tonio.     May  21,  1913.) 

1.  Maxioioub    Pboskcution   (S    10*)— Civrc 
Suit— UiQHT  of  Action. 

It  is  not  wrongful  to  seek,  in  good  faith, 
to  establish  title  b;  judicial  proceedings,  though 
such  suit  to  establish  title  fails  and  such  ef- 
fort cannot  be  made  the  basis  of  a  tort  action. 
[Ed.  Note.— For  other  cases,  see  Malicious 
Prosecution,  Cent  Dig.  fi  11,  l2;  Dec.  Dig.  i 
10.»] 

2.  Malicious   Pbobbcution   ii   16*)  —  Eue- 

UENXa. 

To  make  a  civil  suit  wrongful.  It  must,  in 
addition  to  being  unfounded,  be  brought  ma- 
liciously  and   without  probable  cause. 

[Ed.  Note.— For  other  cases,  see  Malicious 
Prosecution,  Cent  Dig.  U  lw-22,  69;  Dec. 
Dig.  §  16.* 

For  other  definitions,  see  Words  and  Phrases, 
vol  6,  pp.  4309,  4310.] 

3.  Maucious  Pkoskcdtion  (|  12*)  — Eight 
07  Action. 

After  the  Commissioner  of  the  General 
Land  Office  had  forfeited  state  land  awarded 
to  defendant,  on  June  29,  1908,  defendant  filed 
in  good  faith  an  aifidavit  contesting  the  cancel- 
lation of  the  award,  which  affidavit  was  filed 
in  the  General  Liand  Office  on  July  8,  1908, 
and  on  July  27th  plaintiff  applied  to  purchase 
the  same  land.  Plaintiff  knew  when  he  filed 
his  application  that  defendant  had  filed  his 
affida^t  to  have  the  cancellation  reinstated,  and 
was  advised  by  the  Land  Commissioner  that 
his  application  would  be  held  up  until  defend- 
ant's contest  was  settled.  After  plaintiff  had 
filed  his  application,  the  Attorney  General 
brought  a  suit  in  trespass  to  try  a  title  against 
defendant  to  recover  the  land,  which  suit  was 
finally  dismissed  without  defendant  disclaimlug. 
Held,  that  defendant's  affidavit  could  not  be 
made  the  basis  of  a  suit  by  plaintiff  for  dam- 
ages consisting  of  the  value  of  the  rent  for 
the  time  between  the  filing  of  plaintiff's  ap- 
plication and  its  award,  on  the  ground  that  the 
land  was  withheld  from  him  because  of  the 
filing  of  defendant's  affidavit. 

lEd.  Note. — For  other  cases,  see  Malicious 
Prosecution,  Cent  Dig.  {  5;    Dec.  Dig.  §  12.*] 

4.  Malicious  Prosecution  (|  24*)— Action- 
Bad  Faith— Evidence. 

The  fact  that  defendant  was  unsuccessful 
in  a  suit  by  him  against  plaintiff  to  recover 
land  was  not  proof  that  his  claim  was  assert- 
ed in  bad  faitii  so  as  to  make  him  liable  in 
a  subsequent  action  for  damages  for  bringing 
the  action. 

[Ed.  Note. — For  other  cases,  see  Malicious 
Prosecution,  Cent  Dig.  H  49-65;  Dec.  Dig.  § 
24.  J 

Appeal  from  Kinney  County  Oonrt;  R. 
Stratton,  Special  Judge. 

Action  by  J.  H.  Wallace  against  D.  K.  Fur- 
nish. From  a  Judgment  for  plaintiff,  de- 
fendant appeals.  Reversed,  and  venue  order- 
ed changed. 

Searcy  &  Browne,  of  San  Antonio,  for  ap- 
pellant 

MOUR8UND,  J.  On  February  15,  1906,  D. 
E.  Furnish,  appellant,  applied  to  John  J. 
Terrell,  Commissioner  of  the  General  Land 
Office,  to  purchase,  as  additional  land  to  his 
private    land,    section   8,    certificate   2/274, 


grantee,  J.  Poitevent,  640  acres,  in  .Kinney 
county,  Tex.  This  application  was  filed  hi 
the  General  Land  Office  on  February  20. 
1906,  and  said  section  of  land  was  awarded 
to  D.  K.  Furnish  by  the  Land  Commissioner 
March  17,  1806.  Afterwards,  on  June  1^ 
1908,  the  Commissioner  of  the  Gen««l  Land 
Office  forfeited  said  land.  On  June  29,  1908, 
D.  K.  Furnish  executed  an  affidavit,  contest- 
ing '  and  disputing  the  canceling  of  said 
award  by  the  Land  Conmiissioner,  wiikli  affi- 
davit was  filed  In  the  General  Land  Office 
on  the  3d  of  July,  1908.  This  Instnunent 
was  subscribed  and  sworn  to  before  the 
county  clerk  of  Kinney  county.  On  Jnly  27, 
1908,  appellee,  J.  H.  Wallace,  applied  to  pur- 
chase section  8,  certificate  2/274.  J.  Poite- 
vent, 640  acres,  as  a  home  tract  and  section 
2,  certificate  2/273,  J.  Poitevent,  640  acres, 
as  additional  to  said  home  tract  applied  for ; 
said  sections  being  In  Kinney  county,  Tex., 
which  ai^Ucatlon  was  filed  in  the  Land  Office 
July  29,  1908.  Thereafter,  on  April  12,  1910, 
the  two  sections  of  land  were  awarded  to  J. 
H.  WaUace  as  applied  for.  At  the  time  Wal- 
lace filed  his  application  to  purchase  section 
No.  8  as  a  home  tract  and  section  No.  2  as 
additional  thereto,  he  knew  that  D.  K.  For- 
nlsh,  appellant,  had  filed  an  affidavit  In  the 
Land  Office,  seeking  to  have  the  Land  Com- 
missioner reinstate  his  canceled  files,  and  he 
(Wallace)  was  advised  by  the  Land  Com- 
missioner that  his  application  would  be  held 
up  until  the  controversy  then  pending  with 
D.  K.  Furnish  was  settled,  and  that  the  At- 
torney General  would  In  a  short  time  file  suit 
against  D.  K.  Furnish  in  trespass  to  try  title 
to  recover  said  section  8  in  the  district  court 
of  Travis  county,  Tex.  At  the  time  J.  H. 
WaUace  applied  to  purchase  the  land  he  did 
not  know  D.  K.  Furnish,  and  to  his  knowl- 
edge had  never  seen  him  up  to  the  time  of 
the  trial  of  this  cause  in  the  county  court  of 
Kinney  county,  Tex.  Shortly  after  Wallace 
filed  his  application  to  purchase  section  S 
as  his  home  tract  and  section  2  as  additional 
thereto  In  the  Land  Office,  the  Attorney  Gen- 
eral of  the  state  of  Texas  brought  suit  in 
trespass  to  try  title  in  the  district  court  of 
Travis  county,  Tex.,  against  D.  K.  Furnish 
to  recover  section  8.  Said  suit  remained  on 
the  docket  of  the  district  court  of  Travis 
county  for  several  terms  and  was  finally  dis- 
missed by  the  Attorney  General.  At  the 
time  the  suit  was  dismissed  the  Attorney 
General  advised  the  Commissioner  of  the 
General  Land  Office  to  award  section  8  to 
Wallace  under  his  application  theretofore 
filed  In  the  Land  Office,  and  that  If  Furnish 
was  not  satisfied  he  could  bring  suit  In  tres- 
pass to  try  title  for  said  land  In  BUnney 
county,  Tex.  The  Commissioner  of  the  Gen- 
eral Land  Office,  acting  on  said  letter  from 
the  Attorney  General,  awarded  section  8  to 
Wallace  as  a  home  tract  and  section  2  as 
additional  thereto;  said  award  being  dat- 
ed AprU  12,  1910.    D.  K.  Furnish  then  filed 


*For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  A  Rep'r  Isdcxei 
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suit  In  the  district  court  of  Kinney  county, 
Tex.,  against  J.  H.  Wallace,  in  trespass  to 
try  title  to  recover  section  8,  and  upon  the 
trial  of  said  cause  In  1911  judgment  was 
rendered  for  the  defendant,  X  H.  Wallace. 
Section  2,  cerUficate  2/273,  J.  Poitevent,  640 
acres,  never  belonged  to.D.  K.  Fnmlsh,  but 
was  orlglually  awarded  to  one  Juan  Heman- 
dee  as  an  actual  settler  and  as  his  home 
tract  On  June  18,  1908,  said  sale  to  said 
Hernandez  of  section  No.  2  was  canceled 
and  the  section  was  reappraised  and  placed 
bade  on  the  market,  and  the  county  clerk  of 
Kinney  county,  Tex.,  notified  of  that  fact, 
and  Juan  Hernandez  by  regular  quitclaim 
deed  reconveyed  section  2  to  the  state  and 
said  section  was  regularly  placed  on  the 
market  for  sale  to  actual  settlers  on  July 
29,  1908.  J.  H.  Wallace  brought  suit  to  re- 
cover damages  for  rent  on  section  2  for  the 
reason  that  he  applied  to  purchase  said  sec- 
tion 8  as  his  home  tract  and  section  2  as 
additional  thereto,  and,  as  section  2  was  held 
np  by  the  Land  Commissioner  for  the  reason 
that  the  Land  Office  was  then  engaged  in  a 
controversy  with  D.  K.  Furnish  as  to  section 
8,  the  Commissioner  would  not  award  section 
8  to  said  Wallace  as  his  home  tract  and 
would  not  award  him  section  2  as  additional 
to  section  8,  applied  for  as  his  home  tract 
The  damages  sought  to  be  recovered  amount 
to  fl63.72,  being  the  rental  value  of  section 
No.  2  for  one  year,  8  months,  and  14  days, 
the  time  intervening  between  the  date  of  fil- 
ing of  Wallace's  application  and  the  date  of 
the  award  to  him  of  the  land.  It  was  al- 
leged that  the  affidavit  so  filed  by  Furnish 
In  contesting  the  cancellation  of  bis  award 
was  made  in  Kinney  county,  Tex.,  and  that 
same  was  false,  fraudulent  and  tortious,  and 
was  voluntarily,  wlllfnlly,  knowingly,  and 
tortlonsly  made  by  Famish,  and  that  with 
said  affidavit  as  a  base  and  foundation  for 
his  subsequent  acts  and  conduct  the  de- 
fendant in  Kinney  county  and  in  Bexar 
county,  orally  and  in  writing  claimed  to  be 
the  owner  of  said  section  8  up  to  October  81, 
1911,  notwithstanding  the  cancellation  of  his 
award  thereto ;  that  such  tortious  and  fraud- 
ulent claim  and  tortious,  fraudulent  and 
trespassing  acts  of  defendant  caused  a  sus- 
pension of  the  award  to  plaintiff  of  section  2 
from  July  29,  1908,  to  AprU  12,  1910. 

Famish  filed  a  plea  of  privilege  to  be  sued 
in  Bexar  county.  Judgment  was  entered 
overruling  such  plea  and  awarding  plaintiff 
the  amount  sued  for  by  him.  Appeal  being 
perfected  to  the  county  court  of  Kinney  coun- 
ty, a  trial  before  the  court  resulted  in  the 
overruling  of  the  plea  of  privilege  and  the 
award  to  plaintiff  of  the  same  Judgment  as 
was  rendered  in  the  justice's  court  The 
overruling  of  the  plea  of  privilege  is  assigned 
as  error.  It  was  agreed  by  the  parties  upon 
the  trial  that  such  plea  should  be  sustained 
unless  plaintiff's  cause  of  action  can  be 
classed  as  coming  under  subdivision  No.  6  of 
article  1685,  or  subdivision  7  or  9  of  article 


U94,  Revised  Civil  Statutes  of  1896.  The 
trial  court  concluded  that  the  case  was  one 
falling  within  the  provisions  of  subdivision 
6  of  article  1686,  Revised  Statutes  of  1895, 
which  reads  as  follows:  "Suits  for  damages 
for  torts  may  be  brought  In  the  county  and 
precinct  in  which  the  Injury  was  inflicted." 
We  are  not  aided  by  any  brief  in  behalf  of 
appellee,  but  have  carefully  considered  the 
conclusions  of  law  filed  by  the  trial  court 
wherein  he  announces  that  the  making  and 
filing  of  the  affidavit  constituted  a  tort 
against  Wallace,  and  that  every  act  done  by 
Furnish  after  Wallace  filed  his  application  tc 
purchase  the  two  sections  of  land,  which 
hindered,  delayed,  or  prevented  Wallace  from 
receiving  his  awards  to  said  sections,  would 
renew  and  revive  every  allegation  set  forth 
in  Fumish's  affidavit  to  reinstate,  and  would 
be  a  tort  against  section  2  because  the  Com- 
missioner of  the  General  Land  Office  would 
not  pass  upon  the  application  to  purchase 
section  2  pending  the  litigation  as  to  sec- 
tion 8. 

The  court  failed  to  state  what  subsequent 
acts  by  Furnish  were  considered  of  a  wrong- 
ful nature  and  sufficient  to  constitute  a  re- 
newal of  the  all^ations  of  the  affidavit 
While  the  pleadings  In  the  state  suit  are  not 
In  evidence,  we  may  infer  that  Furnish  did 
not  disclaim.  The  suit  filed  by  Furnish  was 
instituted  after  section  2  had  been  awarded 
to  Wallace  and  did  not  affect  such  award, 
so  that  the  filing  of  such  suit  cannot  be  con- 
sidered a  revival  of  any  allegations  in  the 
affidavit  of  which  complaint  could  be  made 
with  respect  to  section  No.  2.  It  does  not  ap- 
pear that  Furnish  ever  had  any  notice  of 
Wallace's  application  to  purchase  section  2, 
and,  as  he  made  no  claim  to  such  section, 
we  do  not  see  how  he  could  be  charged  with 
notice  of  the  filing  of  said  application.  It 
does  not  appear  that  any  right  of  Wallace's 
was  invaded  by  the  filing  of  the  affidavit 
as  he  had  absolutely  no  Interest  in  the  mat- 
ter at  that  time,  so  the  inquiry  arises 
whether  it  became  the  duty  of  Furnish  to 
withdraw  his  contest  of  the  cancellation  of 
his  award  to  section  8  upon  the  filing  of 
Wallace's  application  or  to  disclaim  in  the 
state  suit  because  Wallace  had  filed  such 
application. 

[1]  It  has  never  been  the  policy  of  the 
law  to  prevent  a  man  from  making  claims  to 
property  in  good  faith  and  instituting  suits 
wherein  such  claims  are  asserted,  and,  though 
the  suit  may  prove  not  maintainable,  no 
right  of  action  exists  in  tort  against  the 
person  instltnting  such  suit  Haldeman  v. 
Chambers,  19  Tex.  56.  It  is  never  wrongful 
for  one  to  assert  a  title  in  himself  to  proper- 
ty or  to  seek  to  establish  it  by  judicial  pro- 
ceedings, provided  this  ia  done  in  good  faith. 
Cooley  on  Torts,  voL  1,  p.  460.  In  the  case 
of  King  V.  D.  Sullivan  &  Co.,  92  S.  W.  52, 
this  court  held:  "It  seems  to  be  the  well-es- 
tablished rule  in  this  state,  as  well  as  in 
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a  good  many  other  Jurisdictions,  that  no 
damages  can  be  recovered  of  any  character 
against  any  person  for  filing  a  civil  suit  and 
prosecuting  it  against  another  to  judgment 
upon  a  claim,  real  or  unfounded,  unless  one's 
property  or  person  is  wrongfully  seized,  or  In 
some  manner  injuriously  affected,  by  process 
issued  therein."  In  the  case  of  Salado  Col- 
lege V.  Davis,  47  Tex.  136,  the  court  said: 

"This  was  an  ordinary  dvll  suit,  in  which 
no  extraordinary  process  was  sued  out,  and, 
if  the  Indirect  effect  of  the  suit  was  to  in- 
terfere with  the  sale  of  the  property  which 
was  to  some  extent  the  subject-matter  of 
litigation,  this  Is  not  such  an  Injury  as  the 
law  regards  or  makes  actionable." 

[2]  In  addition  to  a  suit  being  unfound- 
ed, malice  and  want  of  probable  cause  must 
lie  established  to  make  out  a  case. 

[3]  The  case  now  being  considered  is  with- 
out precedent,  but  it  is  founded  upon  an  ef- 
fort upon  the  part  of  Furnish  to  procure 
Us  title  to  school  land  reinstated,  and  upon 
his  assertion  of  a  claim  to  such  land,  and 
the  foregoing  rules  relating  to  claims  of  title, 
within  or  without  the  courts,  we  think  can 
with  propriety  be  applied  in  this  case. 

Under  our  statute  the  Commissioner  of 
the  General  Land  Office,  upon  ex  parte  proof 
satisfactory  to  himself,  may  cancel  an  awafd. 
He  canceled  the  award  to  Furnish  of  section 
8,  and  the  latter  filed  a  protest  under  oatb, 
setting  up  the  facts  upon  which  he  relied 
to  controvert  the  information  which  had 
been  communicated  to  the  Commissioner  of 
the  General  Land  Office.  The  land  had  not 
been  awarded  to  any  one  else  at  the  time, 
and  before  Wallace  applied  he  was  informed 
of  the  filing  of  such  affidavit  He  was  also 
Informed  that  the  land  would  not  be  award- 
ed to  him  until  suit  had  been  brought  by  the 
Attorney  General  in  behalf  of  the  state 
against  Furnish,  and  the  legality  of  the  lat- 
ter's  claim  determined.  Furnish,  In  filing 
such  affidavit,  resorted  to  the  only  practi- 
cable means  of  contesting  the  Information 
upon  which  his  title  had  been  canceled,  and 
we  think  that  he  should  be  protected  (equal- 
ly with  a  person  bringing  a  civil  suit)  against 
an  action  for  damages  by  reason  of  filing 
such  affidavit  It  is  clear  that  his  failure  to 
disclaim  in  the  state  suit  cannot  be  made 
the  basis  for  any  damage  suit  However, 
even  if  an  affidavit  filed  in  the  General  Land 
Office  in  contest  of  a  cancellation  of  an 
award  could  be  made  the  basis  for  a  suit 
for  damages,  the  evidence  in  this  case  is 
wholly  insufficient  to  show  the  commission 
of  any  tort  for  the  reason  that  there  is  no 
evidence  that  the  claim  made  by  Furnish 
was  made  in  bad  faith,  nor  any  evidence 
that  any  statement  made  In  the  affidavit  was 
false. 

[4]  The  mere  fact  that  Furnish  lost  In  the 
suit  for  the  land  against  Wallace  furnishes 
no  proof  that  his  claim  was  asserted  In  bad 


faith,  nor  does  the  Introduction  in  evidence 
of  the  judgment  in  said  case  constitute  any 
proof  that  ftilse  statements  were  made  in 
the  affidavit  In  fact  Wallace  has  failed  to 
point  out  by  his  pleadings  the  allegations  of 
the  affidavit  which  he  contends  are  false, 
and  there  is  no  evidence  that  any  were  false, 
nor  did  the  court  find  that  any  were  false, 
but  based  his  decision  upon  the  broad  ground 
that  making  and  filing  such  affidavit  and  as- 
serting a  claim  to  the  land  which  in  his  suit 
against  Wallace  was  adjudged  to  be  unfound- 
ed, constituted  a  tort.  It  is  equally  clear 
that  no  trespass  was  committed,  nor  any 
fraud,  and  that  the  suit  is  not  maintainable 
in  Kinney  county  under  subdivisions  7  or  9 
of  article  11&4,  Statutes  of  1895. 

The  plea  of  privilege  should  have  been 
sustained.     The   judgment   is   therefore  re- 
versed,   and   the   plea    sustained,   and,    this 
court  proceeding  to  enter  the  order  whidi 
should  have  been  made,  the  venue  is  changed 
I  to  justice's  court  of  precinct  No.  1  of  Bexar 
county,  Tex.,  and  the  clerk  of  the  county 
;  court  of  Kinney  county  is  ordered  to  make 
!  up  a  transcript  of  all  orders  made  in  the 
:  cause  and  certify  officially  to  the  same  under 
the  seal  of  the  county  court  of  Kinney  county 
and  transmit  the  same,  together  with  the 
original  papers  of  the  cause,  to  the  justice 
of  the  peace  of  precinct   No.   1   of   Bexar 
county,  Tex.,  with  the  mandate  of  this  court 
Reversed,  and  venue  changed. 


FIRST  NAT.  BANK  OF  FT.  WORTH  t. 
BEACH  et  al.     (No.  432.) 

(Court  of  Civil  Appeals  of  Texas.     Amarillo. 
Feb.  20,  1913.) 

Appeal  awd  Kbbor  (|  47*)— Jubisdictiox— 

Amount  in  Contboverst. 

Where  plaintiff  sued  for  only  $100  and 
waived  a  provision  of  a  contract  for  attorney's 
fees,  the  amount  in  controversy  was  insuffi- 
cient to  sustain  the  appeal  to  the  Conrt  of 
Civil   Appeals. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,    Cent.   Dig.    {f  202-225;     Dec.    Dig.   < 

Appeal  from  Hardeman  County  Court;  W. 
S.  Bannister,  Judge. 

Action  between  the  First  National  Bank  of 
Ft  Worth  and  D.  B.  Beach  and  others. 
From  a  judgment  in  favor  of  the  latter,  the 
former  appeals.    Dismissed. 

W.  T.  Perkins,  of  Quanah,  and  Jno.  D. 
lister,  of  Chiliicothe,  for  appellant  Cecil 
Storey,  of  Vernon,  and  W.  O.  Scott  of  Chil- 
iicothe, for  appellees. 

HALL,  J.  It  is  clear  from  the  record 
that  plaintiff  sued  for  only  |100  and  waived 
the  provision,  for  attorney's  fees ;  therefore 
the  appeal  is  dismissed  for  want  of  Juris- 
diction. 
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FERKINSON  v.  WBBEE  et  aL 

(Sopreme  Ck>art  of  Missonri,  Division  No.  2. 

Jane  17,  1918.) 

1.  MUinOIPAI.    CORPOKATIONS    (|    458*)— SPE- 
CIAL ABSEssmNTa— Public  Propebtt— Pat- 

ICENT   BY  OlTY. 

Where  a  city  paid  the  portion  of  the  cost 
of  a  street  improvement  chargeable  to  a  city 
park  under  St  Lonis  Charter,  art  6,  {  14,  subd. 
4,  requiring  it  to  pay  assessments  for  benefits 
against  any  lands  which  are  nonassessable,  a 
private  property  owner  cannot  complain  that 
all  the  money  appropriated  for  the  purpose, 
under  St  Louis  Charter,  art  6,  {  28,  requir- 
ing such  an  appropriation  to  be  made  by  the 
ordinance  calling  for  the  work,  was  not  applied 
for  that  purpose;  it  appearing  that  the  ap- 
propriation was  in  excess  of  the  amount  prop- 
erly chargeable  against  the  park. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  1100;  Dec  Dig.  | 
458.*] 

2.  MUNICIPAI,       COBPOBATIONS       (|       568*)   — 
STBEETfr— EVIDBNCK  AS   TO   EXISTEHOE. 

In  an  action  to  collect  special  tax  bills  is- 
sued for  street  improvements  by  the  city  of  St 
Tjouis  under  Charter,  art  6,  S  14,  providing 
that  part  of  the  cost  shall  be  assessed  upon 
land  included  in  a  district  formed  by  drawing 
a  line  midway  between  the  street  to  be  im- 
proved and  the  next  parallel  street  on  each 
side,  evidence  lield  not  sufficient  to  show  that  a 
street  parallel  to  the  improved  street  and  be- 
tween it  and  the  street  used  by  the  city  in  de- 
termining the  boundaries  of  the  benefit  dis- 
trict bnd  become  a  public  street  either  by  deed, 
prescription,  or  condemnation  prior  to  the  at- 
taching of  the  liens  for  the  improvements. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  J  1282;  Dec  Dig.  i 
56a*l 

3.  Appeal  and  Erbob  (|  636*>— DisiassAi,  of 
AppbaIt-Grounds— Equity  Case. 

The  Supreme  Court  may  dismiss  an  appeal 
of  an  equity  case  where  the  evidence  is  not  all 
brought  to  that  court 

[Ed.  Note. — For  other  rnses.  see  Anneal  and 
Error,  Cent  Dig.  ft  2285,  2776-2782.  2829; 
Dec  IMg.  {  635.«1 

4.  Eminbrt  DoMAm    (f  243*)  —  Effect  of 
JuDOMXNT— Relation  Back. 

The  decree  in  condemnation  proceedings  to 
open  a  street  relates  back  only  to  the  institu- 
tion of  the  suit 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main. Cent  Dig.  li  661,  627-629,  700;  Dec 
Dig.  i  243.*] 

5.  Municipal   Cobpobations    (}  619*)— As- 

SESSKENTS  FOB  BENEFITS— PROPERTY  I/IABtX. 

The  opening  of  a  street  parallel  to  an  im- 
proved street  which  would  have  reduced  the 
assessment  against  a  property  owner,'  under 
St.  Louis  Charter,  art.  o,  I  14,  prescribing  the 
boundaries  of  a  benefit  district,  does  not  de- 
stroy any  part  of  the  lien  for  the  improvements 
which  had  already  attached  by  the  issuance  of 
special  tax  bills  prior  to  the  opening  of  the 
new  street 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  S|  1220-1227;  Dec 
Dig.  I  519.*] 

6.  JUDOMZHT  (i  194*)— DiSPOSAI,  OT  AlX  IS- 
SUES. 

In  an  action  to  collect  spedal  tax  bills, 
where  the  answer  of  the  defendants  asked  that 
the  bills  be  canceled  as  a  doud  npon  their  title, 
a  decree  awarding  a  lien  npon  the  land  of  the 
defendants  need  not  expressly  dispose  of  the 
defendants'  prayer  for  affirmative  relief,  since 


it  necessarily  implies  that  the  defenses  were 
disallowed. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  {g  354-356;   Dec.  Dig.  |  194.*] 

Appeal  from  St.  Louis  Circuit  Court ;  Wil- 
liam M.  Kinsey,  Judge. 

Action  by  James  E.  Perklnaon  against  Ger- 
trude Weber  and  others.  Judgment  for 
plaintilT,  and  defendants  appeal.   AfQrmed. 

Action  to  collect  special  tax  bills  against 
defendants'  real  estate  in  the  city  of  St 
Louis.  From  a  Judgment  for  plaintiff  In  the 
circuit  court  of  that  dty,  defendants  appeal. 

PlainttfTs  tax  bills  were  issued  against 
some  unplatted  land  between  Twentieth 
street  and  Florissant  arenne  in  St  Louis  city 
to  cover  part  of  the  expense  of  improvbig 
Twentieth  street  Said  Twentieth  street 
runs  north  and  south  through  said  city.  Un- 
der section  14,  art  6,  of  the  charter  of  St 
Louis,  street  improvements  may  be  paid  for 
by  special  assessments  against  the  property 
fronting  or  adjoining  tlie  Improvements; 
one-fourth  of  such  special  taxes  being  levied 
upon  the  frontage  of  the  street  to  be  im- 
proved, and  the  remaining  three-fourths  upon 
the  area  of  land  Included  In  a  benefit  dis- 
trict formed  by  drawing  a  line  midway  be- 
tween the  street  to  be  Improved  and  the  next 
parallel  or  converging  street  on  each  side  of 
the  street  to  be  improved.  The  benefit  dis- 
trict formed  for  the  Improvement  of  Twenti- 
eth street  included  a  strip  of  Hyde  Park, 
which,  as  Its  name  Indicates,  la  a  public  park 
of  the  dty  not  subject  to  taxation;  so  that 
the  legislative  department  of  the  city  in  the 
ordinance  which  provided  for  the  Improve- 
ment of  said  Twentieth  street  appropriated 
$6,200  out  of  the  city  treasury  to  cover  that 
part  of  the  expense  of  the  proposed  Improve- 
ment which  it  was  estimated  would  have 
been  levied  upon  Hyde  Park  if  such  park  had 
been  private  property. 

Defendants  In  their  answer  to  plaintiff's 
petition  allege  that  the  tax  bills  sued  on  are 
excessive  and  invalid  for  the  following  rea- 
sons: (1)  That  only  $5,180.92  of  the  money 
appropriated  from  tiie  city  treasury  was  ap- 
plied towards  paying  fbr  the  Improvement  of 
said  Twentieth  street,  and  the  remainder  of 
the  cost  of  said  improvement  was  wrongfully 
taxed  against  the  property  of  defendants 
and  other  persons  owning  lands  in  the  benefit 
district  (2)  That  In  creating  and  prescribing 
the  boundaries  of  the  benefit  district  for  Im- 
proving Twentieth  street  the  dty,  through 
Its  oflBcers,  wrongfully  Ignored  a  public  street 
known  as  Twenty-First  street  lying  between 
Twentieth  street  and  Florissant  avenue,  and 
included  too  much  of  defendants'  lands  in  the 
benefit  district,  thereby  unlawfully  Increas- 
ing the  size  of  the  tax  bills  assessed  against 
defendants'  proi)erty. 

Defendants  in  their  said  answer  demand 
the  cancellation  of  the  tax  bills  on  the  ground 
that  they  are  Invalid  and  a  cloud  upon  tho 
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title  of  defendants.  For  the  reason  that  de- 
fendants' answer  and  prayer  are  for  affirma- 
tive equitable  relief,  the  circuit  court  tried 
the  case  as  an  action  In  equity.  The  exist- 
ence or  nonexistence  of  Twenty-First  street 
as  a  public  thoroughfare  of  St.  Louis  at 
the  time  the  benefit  district  was  formed  for 
the  purpose  of  improving  Twentieth  street  Is 
the  chief  bone  of  contention  between  plaintiff 
and  defendants.  For  the  purpose  of  making 
.  the '  opinion  as  brief  as  propriety  will  ad- 
mit, we  will  consider  the  evidence  regarding 
Twenty-First  street  in  our  opinion. 

H.  A.  Leery,  of  St  Louis,  for  appellants. 
Kinealy  &  Klnealy,  of  St  Louis,  for  respond- 
ent 

I.  Appropriation. 

BROWN,  P.  J.  [1]  The  insistence  of  de- 
fendants that  the  officers  of  St  Louis  city 
committed  error  in  failing  to  apply  all  of 
the  $6,200  appropriation  towards  improving 
Twentieth  street  before  prorating  and  as- 
sessing any  part  of  the  expense  of  improving 
said  street  against  the  property  of  defend- 
ants cannot  be  sustained.  By  section  28, 
ni*t  6,  of  the  charter  of  St  Louis,  when  any 
ordinance  is  enacted  by  the  municipal  as- 
sembly of  that  dty  calling  for  work  to  be 
paid  for  by  the  city,  such  ordinance  most  ap- 
propriate a  specific  sum  of  money  out  of  the 
city  treasury  to  cover  the  liability  incurred 
by  the  city  in  airrylng  out  the  provisions  of 
such  ordinance.  Subdivision  4,  |  14,  of  ar- 
ticle 6,  of  said  charter,  further  provides  that, 
when  any  lands  are  located  in  a  benefit  dis- 
trict which  are  not  liable  to  special  assess- 
ments, the  city  must  pay  whatever  special 
assessments  would  have  been  assessed  against 
said  nonassessable  lands  If  the  same  had 
been  private  property.  The  nontaxable  lands 
in  the  benefit  district  established  to  improve 
Twentieth  street  is  a  part  of  Hyde  Park,  and 
the  appropriation  before  referred  to  was 
made  to  cover  the  city's  share  of  the  expense 
of  improving  said  street  In  front  of  the  park. 
The  appropriation  mentioned  turned  out  to 
be  more  than  a  thousand  dollars  larger  than 
was  necessary  to  cover  the  city's  part  of  Im- 
proving Twentieth  street,  but  that  did  not 
harm  defendants  in  any  way.  Section  27, 
art.  6,  of  the  charter  of  St  Louis,  provides 
that  all  contracts  for  public  improvements 
shall  be  advertised  and  let  to  the  lowest  re- 
sponsible bidder,  so  that  it  is  perfectly  ap- 
parent that  the  legislative  department  of 
said  city  could  not  foresee  what  the  bids  of 
the  contractors  would  be,  nor  in  any  way 
ascertain  the  precise  cost  of  improving  Twen- 
tieth street  Because  the  municipal  assembly 
acted  with  abundant  caution  in  appropriat- 
ing a  larger  sum  than  was  necessary  would 
constitute  no  warrant  for  spending  the  sur- 
plus of  that  appropriation  in  paying  special 
taxes  on  property  of  defendants  or  other  pri- 
vate persons.  All  of  the  costs  of  improving 
Twentieth  street  which  were  legally  charge- 


able against  the  city  of  St  Louis  were  paid 
out  of  the  appropriation,  and  the  contention 
of  defendants  that  the  remainder  of  said  ap- 
propriation should  have  been  applied  on  said 
improvements  must  be  disallowed. 

IL  Twenty-First  Street 

[2]  The  contention  of  defendants  that 
Twenty-First  street  was  ignored  by  the  offi- 
cers of  St  Louis  city  In  establishing  the 
boundaries  of  the  benefit  district  for  Improv- 
ing Twentieth  street,  in  which  benefit  dis- 
trict part  of  defendants'  lands  were  placed, 
calls  for  a  consideration  of  the  evidence  tend- 
ing to  show  the  establishment  of  Twenty- 
First  street  It  is  not  denied  that  Twenty- 
First  street  has  been  duly  established  as  a 
public  thoroughfare  from  Salisbury  street  up 
to  the  south  boundary  of  defendants'  land  for 
a  long  time — perhaps  as  long  as  25  years. 
The  place  where  said  Twenty-First  street 
would  pass  through  the  lands  of  defei^^nts 
if  it  had  continued  in  a  straight  northwardly 
course  parallel  with  Twentieth  street  had 
been  a  stone  quarry.  It  had  not  for  more 
than  20  years  been  fenced  or  otherwise  used 
by  defendants;  in  fact  it  was  merely  a 
large  excavation  between  40  and  50  feet  deep 
through  which  pedestrians  could  and  did  pass 
at  pleasure,  but  through  which  vehicles  could 
not  pass  on  account  of  the  unevenness  of  the 
surface.  The  evidence  shows  that  defend- 
ants permitted  the  city,  and  perhaps  others, 
to  dump  dirt  Into  this  abandoned  stone  quar- 
ry until  it  was  filled  up  about  half  way 
ocross  defendants'  lands.  After  that  and 
during  about  the  seven  or  eight  years  nest 
before  the  improvement  of  Twentieth  street 
was  begun,  wagons  going  north  on  Twenty- 
E'lrst  street  could  pass  over  that  part  of  the 
aforesaid  excavation  which  had  been  filled  by 
the  dumping  of  dirt  therein,  and  then  pass 
westward  over  defendants'  land  lying  between 
the  excavation  and  Florissant  avenue.  The 
great  preponderance  of  evidence  is  that  the 
quarry  or  excavation  had  not  been  filled  up 
sufficiently  to  permit  wagons  to  pass  entirely 
across  that  part  of  defendants'  land,  which 
it  now  contends  was  a  street  prior  to  the 
Improvement  of  Twentieth  street  Defend- 
ants' lands  lying  in  the  excavation,  as  well 
as  their  lands  lying  between  the  excavation 
and  Florissant  avenue,  were  unfenced,  and 
the  public  seems  to  have  driven  over  such 
part  thereof  as  suited  its  convenience  during 
a  period  of  about  seven  or  eight  years  prior 
to  the  improvement  of  Twentieth  street 
There  was  no  legal  dedication  or  conveyance 
to  the  city  of  that  part  of  defendants'  land 
which  they  now  claim  was  a  part  of  Twenty- 
First  street  prior  to  the  Issuance  of  plain- 
tiff's tax  bilis  for  improving  Twentieth  street 
One  of  the  defendants  testified  that  he  put 
up  a  sign  in  the  quarry  notifying  the  public 
that  newspapers  and  ashes  must  not  be 
dumped  there;  also  that  he  "let"  the  dty 
dump  dirt  there.  On  April  2,  1906,  the  mu- 
nicipal assembly  of   St  Louis  enacted  an- 
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other  ordinance  proTiding  for  the  opening  of 
Twenty-First  street,  and  ordered  the  city 
counselor  to  Institute  condemnation  proceed- 
ings to  open  said  street  through  the  lands 
of  defendants.  For  some  reason  not  shown, 
the  suit  to  condemn  the  right  of  way  for  said 
Twenty-First  street  was  not  Instituted  until 
December  11,  1906.  A  hearing  was  given  be- 
fore commissioners  to  ascertain  what  damag- 
es should  be  awarded  to  landowners  for  open- 
ing said  Twenty-First  street,  at  which  the  de- 
fendants appeared  and  asserted  that  they 
would  be  damaged  by  the  opening  or  estab- 
lishment of  such  street  through  their  proper- 
ty. They  were  allowed  $81  as  net  damages 
over  and  above  the  benefits  they  would  re- 
ceive through  the  opening  of  Twenty-First 
street,  and  about  the  month  of  October,  1907, 
they  accepted  the  $81  damages  which  had 
been  awarded  to  them  for  the  taking  of  or 
injury  to  their  property  as  aforesaid.  One  of 
the  defendants  testified  at  the  trial  of  this 
case  as  follows :  "Q.  When  this  (Twenty-First 
street)  was  condemned  as  a  street,  did  you 
appear  before  the  commissioners  and  testi- 
fy as  to  the  damages  you  were  to  get?  A. 
Yes,  sir.  Q.  And  you  got  damages  on  Twen- 
ty-First street?  A.  Tes,  sir;  we  got  dam- 
ages. Q.  Who  appeared  for  you  before  the 
commissioners?  A.  I  and  my  brother. 
•  •  *  Q.  You  didn't  claim  then  that  it 
was  a  public  street?  A.  No.  Q.  Do  you 
claim  that  now?  A.  I  don't  claim  it  as  a 
public  street.  I  say  it  wa&  used  by  the  pub- 
lic." 

Defendants  Introduced  receipts  for  state, 
city,  and  school  taxes  paid  by  them  during 
the  years  1809  to  1907  showing  that  they 
had  paid  taxes  on  land  fronting  on  Twenty- 
First  street  or  "pro  21st  street"  (meaning 
proposed  Twenty-First  street).  These  re- 
ceipts are  not  copied  into  the  record,  and  it 
is  impossible  to  tell  which  of  them  refer 
to  it  as  a  completed  street  Defendants  also 
introduced  a  large  number  of  deeds  which 
contain  recitals  Indicating  that  there  was  a 
Twenty-First  street  through  their  lands 
when  such  deeds  were  executed.  The  names 
of  the  grantors  and  grantees  In  those  deeds 
are  not  recited  In  the  abstract  of  record  be- 
fore us,  so  It  is  dlflScult  to  say  what  probative 
force  those  deeds  possess.  If  they  were  made 
by  or  to  the  city,  or  even  by  or  to  the  de- 
fendants, they  might  throw  some  light  on 
the  issues,  but  with  no  showing  as  to  who 
made  or  received  such  deeds  they  are  of  lit- 
tle or  no  value  as  evidence  in  this  case. 

[3]  There  were  also  several  plats  Intro- 
duced In  evidence  which  are  not  reproduced 
In  the  abstract,  and  as  tills  Is  an  equity 
case  (made  so  by  the  answer  of  defendants) 
we  would  probably  be  Justified  In  dismissing 
the  appeal  because  all  the  evidence  is  not 
brought  here  by  appellants.  Vandeventer  v. 
Goss,  190  Mo.  239,  88  S.  W.  610.  However, 
as  a  matter  of  grace,  rather  than  proper  le- 
gal procedure,  we  have  read  and  considered 


all  the  evidence  before  us  and  made  a  dili- 
gent effort  to  correctly  weigh  the  same 

Def^idants'  resourceful  counsel  has  filed  a 
scholarly  brief,  citing  some  30  cases  to  sus- 
tain his  assertion  that  on  the  facts  we  have 
recited  Twenty-First  street  had  become  a 
public  street  (1)  by  dedication;  (2)  by  pre- 
scription; and  (8)  by  condemnation,  before 
Twentieth  street  was  improved  and  plain- 
tiff's tax  bills  issued.  The  defendants'  brief 
is  all  right,  but,  unfortunately  for  him,  his 
evidence  does  not  sustain  the  legal  proposi- 
tions upon  which  he  relies.  The  demand 
made  by  defendants  for  damages  growing 
out  of  the  condemnation  of  the  right  of  way 
for  Twenty-First  street  through  their  land  is 
a  very  significant  fact,  and  is  so  wholly  in- 
consistent with  their  theories  as  to  amount 
almost  to  a  complete  estoppel  against  their 
claim  that  they  had  previously  dedicated, 
or  even  Intended  to  dedicate,  Twenty-First 
street  to  the  city,  or  that  the  city  had  ac- 
quired title  by  prescription  to  that  part  of 
said  street  which  was  afterwards  condemned 
through  their  land.  We  do  not  deem  it 
worth  while  to  comment  at  length  upon  the 
evidence,  a  synopsis  of  which  is  herein  set 
out,  except  to  say  that  it  preponderates  vrith 
the  contention  of  plaintiff  that  defendants 
retained  the  title  to  the  strip  of  land  through 
their  property  until  such  title  was  divested 
by  the  condemnation  proceedings.  The  mat- 
ter of  Improving  Twentieth  street,  like  the 
condemnation  of  Twenty-First  street,  seems 
to  have  proceeded  very  slowly.  The  evidence 
discloses  that  the  plat  fixing  the  boundaries 
of  the  benefit  district  for  the  Improvement  of 
Twentieth  street  was  approved  by  the  mu- 
nicipal assembly  of  St  Louis  on  April  1, 
1902,  while  the  ordinance  directing  the  let- 
ting of  the  contract  for  that  improvement 
was  not  enacted  until  November  21,  1905. 
The  date  of  letting  the  contract  is  not  prov- 
en. The  contract  must  have  followed  with- 
in a  reasonable  time  after  the  enactment  of 
the  last-mentioned  ordinance,  as  the  tax 
bills  evidencing  the  completion  of  the  work 
were  Issued  to  plalntUf  on  November  8,  1906. 
Defendants  complain  bitterly  because  the 
city  did  not  bring  and  prose(hite  to  final 
Judgment  the  proceeding  to  open  Twenty- 
First  street  before  it  formed  the  benefit  dis- 
trict for  improving  Twentieth  street  and  is- 
sued the  tax  bills.  To  have  done  so  would 
have  resulted  greatly  to  the  advantage  of 
defendants  by  reducing  the  area  of  their 
lands  which  could  be  taxed  to  Improve  said 
Twentieth  street.  We  are  unable  to  find  any 
evidence  In  this  record  indicating  that  de- 
lay in  condemning  and  opening  Twenty-First 
street  was  a  matter  of  caprice  or  fraud  on 
the  part  of  the  ofilcers  of  St.  Louis.  No  such 
charge  is  contained  in  defendants'  answer. 
It  is  a  well-known  fact  that  there  is  always 
a  greater  demand  for  public  Improvements 
In  cities  and  towns  than  there  are  public 
funds  to  pay  for  same.     The  dty  cannot 
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aTCord  to  open  more  streets  than  It  can  pro- 
vide money  to  keep  In  repair. 

[4]  The  condemnation  proceedings  to  open 
Twenty-First  street  were  not  begun  until 
December  11,  1906,  and  the  final  decree  In 
that  case  only  relates  back  to  the  instita- 
tlon  of  the  suit  Ross  t.  Gates,  183  Mo.  338, 
loc.  cit  348,  81  S.  W.  1107.  At  that  time 
Twentieth  street  had  been  fully  improved 
and  the  tax  bills  which  form  the  basis  of 
plalntUTs  Judgment  had  been  Issued  'and  be- 
come a  special  lien  against  the  lands  of  de- 
fendants. St  Lonis  T.  Clemens,  36  Mo.  467, 
loc.  cit  473;  Anderson  v.  Holland,  40  Mo. 
600;  Everett  y.  Marston,  186  Mo.  587,  85  S. 
W.  640. 

[5]  The  opening  up  of  an  additional  street 
after  that  date  could  not  destroy  any  part 
of  the  Uen  which  had  already  attached  to 
defendants'  lands.  Therefore  their  second 
contention  must  be  disallowed. 

III.  Decree. 

[I]  Defendants  also  attack  the  form  of  the 
decree  in  this  case,  because  it  awards  the 
plaintiff  a  lien  on  their  lands,  and  does  not 
directly  dispose  of  that  part  of  defendants' 
answer  which  demands  a  cancellation  of  the 
tax  bills  casting  a  cloud  on  their  title.  The 
finding  and  decree  of  the  trial  court  neces- 
sarily implies  that  all  the  defenses  interpos- 
ed to  Its  rendition  were  disallowed.  For  the 
trial  court  to  have  gone  through  the  useless 
formality  of  discussing  in  its  decree  the  de- 
fenses pleaded  in  the  case  would  be  as  much 
a  waste  of  time  and  space  as  for  this  court 
to  extend  the  present  opinion  to  100  pages 
in  an  effort  to  convince  defendants'  attor- 
neys that  the  propositions  they  urge  in  this 
case  are  unsound.  There  is  no  reversible  er- 
ror in  the  record,  and  the  Judgment  of  the 
trial  court  is  affirmed. 

WAXiKEB  and  FARIS,  JJ.,  concur. 


SIKGLETON  v.  KANSAS  CITY  BASEBALL 
ft  EXHIBITION  CO. 

(Kansas  City  Court  of  Appeals.     Missouri. 

June  2,'  1913.     Rehearing  Denied 

June  23,  1913.) 

1.  Tbiai.  (J  327*)— Veedict— Pabties  Liable. 

A'  verdict  in  an  action  for  false  arrest 
broiiii;ht  against  a  baseball  company  and  its 
president  and  a  detective  agency  and  its  presi- 
dent and  others,  read,  "We,  the  jury,  find  the 
issues  for  the  plaintiff  and  against  defendants, 
T.  as  president  of  the  Kansas  Baseball  and  Ex- 
hibition Company  and  L.  as  president  of  the 
National  Detective  Agency  and  assess  plaintiff's 
damages  at  the  sum  of  $250."  Held,  that  the 
verdict  was  fatally  uncertain  as  to  the  parties 
against  whom  the  jury  intended  to  find. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  K  768Mi-770;    Dec.  Dig.  {  327.*] 

2.  Trial  (|  339*)— Vebdictp—Certaintt— Cor- 
rectness. 

An  ambiguous  verdict  cannot  usually  be 
aided  by  judicial  construction  after  judgment. 


but  the  only  safe  way  of  correctiiig  an  ambigu- 
ity in  a  verdict  is  for  the  trial  court  at  the 
time  of  rendition,  to  call  the  attention  of  the 
jury  to  it,  and  to  have  the  corrections  made  be- 
fore the  verdict  is  received. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  791-794;  Dec  Dig,  i  339.*] 

8.  Tbiai,  (8  331*)— VEBnici^-CEKTAiNTT. 

The  verdict  soould  be  certain  as  to  the  per- 
son against  whom  it  is  rendered  as  weU  as  to 
the  amount  of  damages  awarded. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i  783 ;    Dec.  Dig.  |  331.»] 

4.  False  Impbisonkent  ({  31*)  —  Acnox  — 
SuFFiciENcr  OP  Evidence— Arrest. 

Evidence  in  an  action  for  false  arrest  held 
to  sustain  a  finding  that  plaintiff  was  actually 
arrested  by  an  officer. 

[Ed.  Note.— For  other  cases,  see  False  Im- 
prisonment Cent.  Dig.  i  108 ;   Dec  Dig.  !  31.»1 

5.  False  Iuprisonment  (|  6*)  —  "Abbest"  — 
What  Constitutes. 

To  constitute  an  arrest,  it  is  not  necessary 
to  handcuff  the  person  arrested  or  take  him 
forcibly,  and  it  is  an  arrest  if,  under  a  mani- 
festation of  authority,  an  officer  commands  the 
person  to  go  with  him,  and  takes  him  to  the 
place  where  persons  arrested  are  usually  taken, 
if  the  one  arrested  goes  in  submission  to  such 
authority,  and  not  voluntarily. 

[Ed.  Note. — For  other  cases,  see  False  Im- 
prisonment, Cent  Dig.  §f  3,  4;    Dec.  Dig.  8  5.* 

For  other  definitions,  see  Words  and  Phrases, 
VOL  1,  pp.  501-503.] 

6.  False  Imprisonment  (§  39*)  —  Acnoic  — 
Sufficiency  of  Evidence. 

Evidence  in  an  action  for  false  arrest 
against  a  baseball  association  held  to  make  it  a 
jury  question  as  to  whether  plaintiff's  arrest 
was  within  the  scope  of  the  employment  of 
the  detective  association  employed  by  the  base- 
ball association  for  keeping  order  in  its  grounds. 
[Ed.  Note.— For  other  cases,  see  False  Im- 
prisonment, Cent  Dig.  U  116-118;  Dec  Dig. 
f  39.*] 

Appeal  from  Circuit  Court  Jackson  Coun- 
ty;   E.  E.  Porterfield,  Judge. 

Action  by  Robert  O.  Singleton  against  the 
Kansas  City  Baseball  &  Exhibition  Company 
and  others.  From  a  judgment  for  plaintiff, 
defendant  named  appeals.  Reversed  and  re- 
manded for  a  new  trial. 

Hadley,  Cooper,  Neel  &  Wilson,  of  Kansas 
City,  for  appellant  Martin  J.  O'Donnell,  of 
Kansas  City,  for  respondent 

TRIMBLE,  J.  In  this  case  damages  are 
sought  to  be  recovered  for  an  alleged  unlaw- 
ful arrest  and  imprisonment  of  plaintiff  by 
defendants^  The  defendant  Kansas  City 
Baseball  &  EJxbibition  Company  Is  a  corpora- 
tion, and  the  defendant  George  Tebeau  is 
its  president  the  defendant  National  Detec- 
tive Agency  Is  a  corporation,  and  the  defend- 
ant Walter  B.  Laughlln  is  its  president :  the 
defendant  Eugene  Sullivan  was  a  member  of 
the  police  force  in  Kansas  City  as  was  the 
defendant  Edward  P.  Boyle,  who  was  acting 
as  Inspector  of  detectives.  At  and  prior  to 
the  time  of  the  alleged  arrest  and  imprison- 
ment the  defendant  Kansas  City  Baseball  & 
Exhibition  Company  was  maintaining  a  base- 
ball park  in  Kansas  City  where  professional 


•For  otber  essoa  see  same  topic  and  section  NUUBBR  In  Dec.  Dig.  A  Am.  Dig.  Kejr-No.  Series  ft  Rep'r  Indexee 
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games  of  baseball  were  played,  and  to  which 
the  public  was  admitted  at  various  gates  up- 
on the  presentation  of  tickets  showing  the 
admission  fee  had  been  paid.  Some  months 
before  the  alleged  arrest,  Tebeau,  as  presi- 
dent of,  and  acting  for,  the  Kansas  City 
Baseball  &  Exhibition  Company,  employed 
Laughlln  and  his  National  Detective  Agency 
to  be  present  at  the  gatherings  in  the  park 
for  the  purpose  of  maintaining  order,  the 
preTention  of  betting,  infraction  of  the  rules, 
and  anything  likely  to  annoy  the  patrons  of 
the  game.  While  engaged  in  this  service 
Laughlln  was  requested  by  Tebeau  to  in- 
vestigate the  admission  of  spectators  through 
the  turnstiles  to  the  game  by  the  various 
gatekeepers.  Laughlln  did  this,  and  by 
"checking"  the  number  of  spectators  admit- 
ted wltn  the  number  shown  by  the  turnstiles 
found  "irregularities,"  In  this:  That  various 
persons  were  admitted  free  of  charge  or  paid 
the  admission  money  to  the  gatekeeper,  in- 
stead of  to  the  ticket  seller.  These  Irregu- 
larities, and  the  gates  at  which  they  were 
found,  were  reported  In  writing  to  Tebeau. 
The  plaintiff  was  a  ticket  taker  at  the 
bleacher  gate  on  the  Olive  street  entrance 
to  the  baseball  park.  On  the  evening  of 
July  3,  1910,  Tebeau,  after  receiving  these 
reiwrts,  was  temporarily  in  Kansas  City, 
and  spoke  to  Laughlln  about  having  plaintiff 
Singleton  Investigated.  In  this  conversation 
Tebeau  suggested  having  Singleton  brought 
to  police  headquarters  where  be  could  he 
questioned.  He  also  said  be  knew  Boyle, 
the  inspector  of  detectives  at  headquarters, 
and  would  have  him  to  assist  them ;  that  he 
would  see  Mr.  Boyle  for  the  purpose  of  hav- 
ing him  bring  Singleton  to  headquarters. 
Tebeau  did  see  Boyle  that  evening,  and  spoke 
to  him  on  the  subject  Laughlln  also,  pursu- 
ant to  his  conversation  with  Tebeau  about 
Investigating  Singleton  at  the  city  hall  or 
police  headquarters,  saw  Boyle  and  spoke  to 
him  about  Singleton.  And  an  arrangement 
was  made  that,  when  Singleton  was  brought 
to  the  inspector's  office,  Laughlln  would  come 
down  and  participate  In  the  examination. 
The  next  day,  July  4th,  when-  the  plalntiH 
appeared  at  the  jmrk  to  take  his  place  as  a 
ticket  taker  at  the  gate,  he  was  told  by 
Savage,  the  general  manager  at  the  park,  to 
stay  in  the  office,  and  "work  extra  around." 
Plaintiff  took  off  his  hat  and  coat,  hung  them 
in  the  office,  and,  after  being  there  for  15  or 
20  minutes,  the  defendant  Eugene  Sullivan,  a 
policeman,  and  In  his  uniform,  came  up  and 
took  hold  of  plaintiff  by  the  arm,  saying 
"Your  name  is  Singleton?"  Plaintiff  replied, 
"Yes,  sir."  The  policeman  asked,  "Got  youf 
hat  and  coat  here?"  Plaintiff  replied,  "Yes, 
sir."  The  policeman  then  said,  "Get  your 
bat  and  coat  and  come  with  me ;  the  insiiec- 
tor  wants  to  see  you."  Plaintiff  got  his  hat 
and  coat,  and  asked  Savage  what  It  was  they 
wanted  with  him.  Savage  replied  that  he 
did  not  know;    they  had  called  up  by  tele- 


phone, and  said  they  would  be  out  after  him. 
Plaintiff  then  went  with  the  policeman  to  the 
police  station.  When  they  got  there,  ac- 
cording to  plaintiff,  "Mr.  Boyle  and  Mr.  Sulli- 
van and  Mr.  Laughlln  and  another  gentle- 
man came  In  there  and  took  seats.  Mr. 
Boyle  first  says:  'Now  Singleton,  we  have 
yon  with  the  goods  on;  you  come  through 
and  tell  what  Is  going  on  about  the  gate  out 
there,  about  yourself  and  the  others,  and  we 
wUl  let  you  through  about  this,  and  not  cause 
you  any  trouble.'  He  made  that  statement 
two  or  three  times.  Then  Mr.  Laughlin  ques- 
tioned me  and  Mr.  SuUlvan  questioned  me, 
and  another  gentleman  talked  some.  After 
they  found  out  I  knew  nothing  what  they 
.wanted,  Mr.  Laughlln  says,  'All  right,  I  know 
what  we  will  do,  we  will  call  up  Mr.  Tebeau 
and  see  what  he  wants  done  to  you,  and  see 
if  he  wants  some  one  else  brought  down.  I 
know  what  he  wants  to  do  with  you.'  They 
took  me  In  another  room  and  shut  the  door, 
and  says  stay  there  until  they  called  up  Mr. 
Tebeau.  I  was  in  there  some  little  time,  then 
Mr.  Boyle  and  Mr.  Laughlln  came  in,  and 
Mr.  Boyle  said  Mr.  Laughlln  wanted  to  see 
me,  and  they  would  let  me  go  If  I  would 
agree  to  meet  Mr.  Laughlin  at  his  office  the 
next  day.  It  was  a  holiday,  and  I  didn't 
want  to  stay  around  the  office  all  afternoon, 
and  I  agreed  to  that"  Plaintiff  further 
tq^tifled  that  he  luiew  Sullivan  was  a  police- 
man at  the  time;  that  the  latter  did  not 
ask  him  If  he  would  go,  but  told  him  to  get 
his  hat  and  coat  and  go  with  him,  that  the 
Inspector  wanted  him;  that  plaintiff  offered 
no  physical  resistance,  but  obeyed  his  com- 
mand to  go  with  him  to  the  station.  De- 
fendants te.stlfled  that  plaintiff  was  not 
placed  under  arrest;  that  he  was  merely 
requested  to  go  to  the  station  in  order  that 
It  might  be  learned  just  what  Irregularities 
were  going  on  at  the  park. 

At  the  close  of  the  testimony  plaintiff  dis- 
missed as  to  Inspector  Boyle  and  the' police- 
man, Sullivan,  and  amended  bis  petition  by 
striking  out  all  allegations  concerning  puni- 
tive damages.  The  jury  returned  the  fol- 
lowing verdict:  "We,  the  jury,  find  the  Is- 
sues for  the  plaintiff  and  against  defendants, 
George  Tebeau  as  President  of  the  Kansas 
Baseball  and  Exhibition  Company,  and  Wal- 
ter B.  Laughlln  as  President  of  the  National 
Detective  Agency,  and  assess  plalntitTs  dam- 
ages at  the  sum  of  Two  hundred  and  fifty 
and  no-100  ($250.00)  dollars.  Charles  V. 
Purcell,  Foreman.  ,K.  C.  Mo.  B-25-191L" 
The  court  rendered  judgment  for  the  plain- 
tiff against  the  defendants  Kansas  City  Base- 
ball &  Exhibition  Comiwny  and  National 
Detective  Agency  for  f2oO,  interest  and 
costs;  and  for  the  defendants  Edward  P. 
Boyle,  Eugene  Sullivan,  George  Tebeau,  and 
Walter  B.  Laughlin. 

[1]  In  the  form  in  which  the  verdict  was 
returned  it  is  not  definite  nor  certain  as  to 
the  parties  against  whom  It  is  found.    It  Is 


Digitized  by 


Google 


966 


157  SOUXHWESTEiBN  BEPORTEB 


(Mo. 


clearly  not  against  the  corporations  them- 
selves.  In  fact,  one  of  tbe  corporations  Is 
not  correctly  named  In  the  yerdlct  Nor  is  It 
against  Tebean  and  Laughlin  as  Individuals, 
since  it  shows  on  its  face  that,  if  anything. 
It  is  against  them  in  an  official  and  not  an 
Individual  capacity.  It  cannot  be  said  that 
the  verdict  is  against  all  four  of  the  defend- 
ants. The  most  that  can  be  said  for  the  ver- 
dict is  that  it  is  an  uncertain  hybrid,  a  spe- 
cies hitherto  unimown,  being  a  cross  between 
a  finding  against  ,the  corporations  alone 
and  one  against  the  Individuals  alone.  And 
it  is  only  by  conjecture  or  by  attempting  to 
construe  the  verdict  that  one  can  say  that  It 
is  really  and  definitely  a  finding  against  ei- 
ther. The  trial  court  construed  it  as  a  find- 
ing against  the  corporations,  and  rendered 
judgment  against  them  and  in  favor  of  the 
individuals. 

[2]  It  Is  such  an  easy  matter  to  call  the 
Jury's  attention  to  the  ambiguity  in  the  ver- 
dict at  the  time  it  is  returned,  and  have  it 
corrected  and  made  absolutely  definite  and 
certain  before  the  Jury  is  discharged,  that  no 
room  ought  to  be  given  for  the  rule  that  an 
uncertain  or  ambiguous  verdict  can  be  re- 
ceived and  recorded,  and  then  helped  out  by 
Judicial  construction  when  Judgment  is  to 
be  rendered  upon  it  As  said  in  Newton  v. 
St  Louis  Railroad,  153  S.  W.  495:  "The  only 
proper  and  safe  way  to  correct  such  an  am- 
biguity In  the  verdict  Is  for  the  trial  court 
at  the  time  of  its  rendition  to  call  the  at- 
tention of  the  Jury  to  tbe  defect  and  have 
the  correction  made  in  the  verdict  before  it 
Is  received  and  recorded." 

[S]  The  verdict  as  recorded  is  the  basis 
and  tbe  only  basis  for  the  Judgment,  and  for 
that  reason  should  be  certain  and  definite, 
not  only  as  to  the  amount  but  also  as  to 
the  persons  or  corporate  entities  who  are  to 
pay  the  amount  Cattell  v.  Dispatch  Pub- 
lishing Co.,  88  Mo.  356;  Haumueller  v.  Ack- 
ermann,  130  Mo.  App.  SS7,  109  S.  W.  857; 
Hughey  v.  Eyssell,  152  S.  W.  434. 

Respondent  concedes  that  tbe  verdict  is 
not  one  on  which  a  Judgment  against  the  two 
corporations  can  be  based,  but  insists  that 
the  words  "as  president,  etc.,"  in  each  case 
can  l>e  treated  as  surplusage,  and  the  cause 
should,  therefore,  be  reversed  and  remand- 
ed, with  directions  to  enter  up  a  Judgment 
against  Tebeau  and  Laughlin  personally.  In 
the  first  place,  there  Is  less  reason  for  sup- 
posing the  verdict  would  have  been  returned 
against  these  two  individuals  than  against 
the  companies.  The  terms,  "as  president, 
etc.,"  cannot  be  considered  as  descriptive  of 
the  person  because  of  the  use  of  the  word 
"as"  meaning  that  the  Jury  Intended,  in 
some  cryptic  way,  that  these  two  defendants 
were  to  be  punished,  not  in  their  individual, 
but  somehow  in  their  official  capacities.  In 
the  next  place,  the  Judgment,  as  it  now 
stands,  is  for  the  individuals.  They  had  no 
need  to  appeal.  If  now  we  reverse  and  re- 
mand the  case  with  directions  to  enter  up 


Judgment  against  them,  they  may  feel  them- 
selves greatly  in  need  of  an  appeal,  but  will 
have  no  opportunity  to  obtain  one. 

[4]  Appellants  Insist  that  the  evidence  does 
not  show  that  plalntllT  was  arrested  or  de- 
tained and  deprived  of  his  liberty,  and 
that  for  this  reason  the  case  should  be  re- 
versed outright  Instead  of  being  remanded. 
We  do  not  think  so.  There  was  ample  evi- 
dence to  Justify  the  submission  to  the  Jury 
of  the  question  whether  or  not  there  was  an 
arrest  If  plaintiff's  version  of  what  hap- 
pened is  true,  the  Jury  were  right  in  finding 
that  plaintiff  was  arrested  and  detained  at 
the  station,  and  was  not  released  until  Te- 
beau had  been  consulted  over  the  phone  as 
to  what  to  do  with  him,  and  an  agreement 
reached  that  be  would  return  when  wanted 
the  next  day. 

[S]  To  effect  an  arrest,  one  does  not  have 
to  put  handcuffs  on  a  man,  or  to  take  him 
forcibly  by  physical  violence.  If,  by  the 
manifestation  of  governmental  authority,  tbe 
officer  commands  the  person  to  go  with  him 
and  thereafter  takes  him  to  the  place  where 
persons  arrested  are  usually  taken,  the  per- 
son going  in  submission  to  such  authority 
and  not  purely  of  his  own  volition,  then  this 
constitutes  an  arrest  Section  5120,  R.  S. 
Mo.  1909;  Ahem  v.  Collins,  39  Mo.  146,  loc. 
cit  153.  Plaintiff  bad  taken  off  his  coat  and 
hat,  and  had  gone  to  work  at  the  place  of 
his  employment  A  policeman  in  uniform 
takes  him  by  the  arm,  asks  his  name,  and 
then  commands  him  to  get  his  coat  and  hat 
and  go  with  him  to  the  police  station.  This 
is  exactly  the  ceremony  gone  through  with 
in  making  all  other  arrests  except  in  those 
cases  where  the  party  arrested  is  considered 
a  desperate  character  and  likely  to  offer  re- 
sistance or  try  to  escape.  Upon  arrival  at 
the  station,  defendant  Laughlin  according  to 
prearrangement  comes  down  and  together 
they  take  plaintiff  into  a  room.  He  is  told 
that  they  "hare  the  goods  on  him"  and  to 
"come  on  through,"  and  tell  all.  Then  he  is 
put  into  another  room  and  told  to  "stay 
there"  until  Mr.  Tebean  can  decide  what  is 
to  be  done  with  him.  If  these  circumstances 
are  true,  tbe  Jury  as  sensible  men  rightly  de- 
cided that  there  had  been  an  arrest 

[6]  Appellant  also  urges  that  even  if  plain- 
tiff was  arrested,  the  Kansas  City  Baseball 
&  Exhibition  Company  cannot  be  held  liable 
as  the  arrest  was  not  authorized  by  it,  and 
the  arrest  was  not  within  the  scope  of 
Laughlin's  employment  The  evidence  show- 
ed otherwise,  or  at  least  was  sufficient  to 
authorize  the  submission  of  that  question  to 
the  Jury.  Laughlin  and  his  agency  were 
employed  at  the  park  to  perform  police  du- 
ty; he  was  spoken  to  by  Tebeau,  the  presi- 
dent of  the  iMseball  company,  and  requested 
to.  take  Singleton  down  to  the  inspector's 
office  whose  help  would  be  enlisted.  Pursu- 
ant to  that  request  a  police  officer  goes  to 
the  park  and  takes  plaintiff  down  to  the 
station  where  he  is  questioned,  and  held  un- 
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til  Tebean  can  be  commnnlcated  with  and 
asked  what  he  wants  done  with  him.  Cer- 
tainly, the  arrest,  if  there  was  one,  was 
within  the  scope  of  the  agent's  employment, 
and  was  the  direct  result  of  the  principal's 
authority. 

For  the  reasdn  hereinabove  given,  there- 
fore, the  case  is  reversed  and  remanded  for 
a  new  triaL    All  concur. 


JONES  T.   BANNER. 

(Kansas  CIt.v  Coart  of  Appeals.     Missouri. 
May   5,    1013.      Rehearing    De- 
nied June  23,  1913.) 

1.  Libel  and  Slandeb  ($  7*)— Obal  Wobds 

ACTIONABUC    PeB    Sb. 

Where  special  damages  are  not  claimed, 
words  spoken  are  not  actionable  at  common 
law,  unless  they  impute  a  crime,  or  under  Rev. 
St  1909,  i  6424,  making  it  actionable  to  pub- 
lish falsely  and  maliciously  In  any  manner,  that 
a  person  has  been  guilty  of  fornication  or  adul- 
tery, unless  they  charge  unchastity. 

[Eid.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  U  17-78;   Dec  Dig.  S  7.»] 

2.  Libel  and  Slandeb  ($  123*)— Taking 
Case  from  Jubt — Consteuction  of  Wobds 
—"Nasty." 

Where  the  defendant  in  an  action  for 
slander  hnd  stated  that  he  saw  the  plaintiff,  a 
woman,  drinking  beer  with  men  at  midnight, 
and  added,  "Tou  see  what  a  low,  nasty  char- 
acter she  has,"  the  words  might  have  been 
spoken  under  such  circumstances  as  to  charge 
unchastity,  since  "nasty,"  when  applied  to 
speech  or  conduct  means  morally  filthy,  obscene, 
indecent,  and  is  more  definite  when  used  to  de- 
scribe the  character  of  a  woman,  and  it  was 
therefore  proper  to  overrule  the  defendant's 
demurrer  of  the  evidence. 

[Ed.  Note. — For  other  capes,  see  Libel  and 
Slander,  Cent  Dig.  §§  35&-3C4 ;  Dec.  Dig.  | 
123.*I 

3.  Libel  and  Slandeb  (|  19*)— Constbuo- 
TiON  OF  Words. 

In  determining  whether  words  are  action- 
able, they  are  construed  in  the  plain,  popular 
sense  in  which  the  rest  of  the  world  would  un- 
derstand them. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  §§  98,  99 ;   Dec.  Dig.  {  19.*] 

4.  Pleading  (J  433*)— Aider  bt  Vebdiot— 
Defects  in  Complaint— Slandeb. 

Where  a  defendant  in  an  action  for  slan- 
der makes  no  objection  to  tRe  petition  on  the 
ground  that  it  did  not  allege  that  words,  not  ac- 
tionable per  se,  were  spoken  with  the  intent  to 
charge  unchastity,  be  cannot  raise  the  objection 
after  verdict 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  §{  1451-1477 ;  Dec.  Dig.  {  433.*] 

6.  Appeal  and  Ebbob  (8  176*)— Instructions 
— Applicabiutt  to  Evidence— Slandeb— 
Admissions  of  Defendant. 

In  an  action  for  slander,  where  the  defend- 
ant in  his  testimony  admitted  that  he  intended 
to  charge  the  plaintiEf  with  unchastity  by  the 
words  spoken,  he  cannot  complain  of  instnic- 
tions  omitting  the  element  of  intent,  or  of  the 
refusal  to  instruct  to  find  for  the  defendant  if 
he  did  not  intend  to  charge  unchastity. 

[Ed.  Note. — For  other  eases,  see  Appeal  and 
Error,  Cent  Dig.  $  1066 ;   Dec.  Dig.  §  176.*] 

6.  Libel  and  Slandeb  (8  105-*)— Evidence— 
Meaning  of  Words  Used. 

In  an  action  for  slander,  where  the  com- 
plaint charged  that  words  otherwise  ambiguous 


were  spoken  under  circumstances  which  gave 
them  a  meaning  Imputing  unchastity  to  the 
plaintiff,  evidence  that  hearers  understood  the 
words  to  impute  unchastity  Is  admissible. 

[Ed.  Note.— For  other  cases,  see  libel  and 
Slander,  Cent  Dig.  H  282,  283,  292-294;  Dec 
Dig.  i  i05.*]        *••"-•' 

7.  Libel  and  Slandeb  (5  123*)— Meaning  op 
Oral  Words— Partictjlab  Cibcumstances 
—Question  fob  the  Jubt. 

In  such  a  case  the  particular  meaning  of 
the  words  in  the  circumstances  in  which  they 
were  used  is  a  question  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Libel  and 
Slander,   Cent  Dig.  ||  350-364;    Dec.  Dig.  $ 

8.  Appeal  and  Ebbob  (i  1050*)— Habhlebs 
Ebbob— Admission  of  Testimony- Ebbob 
Cubed  bt  Subsequent  Testimony. 

Even  though  it  was  error  to  permit  thg 
witnesses  to  state  what  they  understood  the 
words  to  mean,  the  error  was  harmless  after 
the  defendant  admitted  that  be  intended  to 
charge  unchastity. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  if,  1068,  1099,  4153-4157, 
4166;   Dec  Dig.  f  1050.*] 

9.  Libel  and  Slandeb  (|  5*)— Obal  Wobds 
Imputing  Unchastity— Implied  Malice. 

Where  words  amounting,  under  the  par- 
ticular circumstances  used,  to  a  charge  of  un- 
chastity were  falsely  uttered  by  the  defendant 
with  intent  to  charge  unchastity,  legal  malice 
is  implied. 

[Ed.  Note. — For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  i  278;    Dec.  Dig.  {  5.*] 

Appeal  from  Circuit  Court,  Putnam  Coun- 
ty;  O.  W.  Wanamaker,  Judge. 

Action  by  Florence  Jennie  Jones  against 
John  C.  Banner.  Judgment  for  the  plaintiff, 
and  defendant  appeals.    Affirmed. 

E.  M.  Harber,  of  Trenton,  and  J.  W.  Clapp 
and  D.  M.  Wilson,  both  of  Milan,  for  ap- 
pellant Smoot  &  Cooley,  of  KirksvlUe,  and 
J.  W.  Magee,  of  UnionviUe,  for  respondent 

TRIMBLE,  J.  Respondent,  a  young  wo- 
man 25  years  of  age,  sued  appellant  on  a 
petition  in  four  counts,  the  first  of  which 
alleged  indecent,  lascivious  assault,  the  second 
and  third  charged  libel,  and  the  fourth 
slander.  At  the  close  of  plaintiff's  evidence 
she  dismissed  the  second  and  third  counts 
charging  libel.  And  at  the  close  of  all  the 
evidence  a  demurrer  to  the  fourth  count 
was  overruled  and  the  case  submitted  to  the 
jury  on  the  first  and  fourth  counts  charging 
assault  and  slander,  respectively.  The  jury 
found  for  appellant  on  the  assault  charge, 
but  returned  a  verdict  against  him  on  the 
slander  count  assessing  compensatory  damag- 
es at  $500  and  punitive  damages  at  $2u0. 
After  an  unsuccessful  motion  for  new  trial, 
he  has  brought  the  case  here  on  appeaL 

The  circumstances  under  which  the  alleged 
slanderous  words  are  charged  to  have  been 
spoken  are  these:  Appellant  was  a  loan 
agent  in  Unlonville,  having  his  office  upstairs 
directly  over  the  front  part  of  the  post  office 
on  the  south  side  of  the  public  square.  In 
January,  1010,  a  man  named  Mills  raised  a 
difficulty    in    api>cllant's    office,    choked    a 
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young  lady  tbereln,  got  Into  a  personal  en- 
counter with  appellant,  and  finally  drew  a 
pistol  and  fired;  the  ball  going  through  the 
floor  Into  the  post  office  below.  Appellant 
applied  to  J.  W.  Magee,  then  prosecuting  at- 
torney of  Putnam  county,  to  prosecute  Mills, 
but  Magee  refused  to  do  so.  This  raised  a 
controversy  between  Magee,  the  prosecutor, 
and  appellant,  which  finally  resulted  in  Ma- 
gee publishing  an  article  in  one  of  the  Unlon- 
ville  papers.  In  defense  of  his  action  in  refus- 
ing to  prosecute  Mills,  to  the  effect  that  Mills 
was  not  guilty. 

On  February  14,  1910,  Magee,  having  se- 
cured two  unsigned  letters  alleged  to  have 
been  written  by  appellant  to  plaintiff,  filed 
"bn  information  against  appellant  charging 
him  with  blackmail;  that  is,  with  attempt- 
ing to  extort  money  from  plalntlfT  by  means 
of  threats  made  in  said  letters.  (These'  let- 
ters were  the  same  used  as  a  basis  for  the 
charges  of  libel  contained  In  the  second  and 
third  counts,  which  were  dismissed  as  here- 
inabove stated.)  Appellant  was  never  brought 
to  trial  on  this  information;  the  case,  after 
continuances  for  several  terms,  being  finally 
abandoned  and  dismissed.  Shortly  after  this 
Information  was  filed,  however,  and  while  it 
was  pending,  Magee  became  a  candidate  for 
renomination  as  prosecuting  attorney  at  the 
August  primary.  Appellant,  belonging  to  the 
same  political  party  as  Magee,  vigorously  op- 
posed the  latter's  candidacy,  giving  as  his 
reason  Magee's  refusal  to  prosecute  Mills 
who  had  raised  a  disturbance  in  appellant's 
office.  Meetings  were  held  at  different  places 
over  the  county,  and  at  some  of  these  meet- 
ings both  Magee  and  appellant  were  present 
and  spoke  to  the  voters.  At  one  of  these 
meetings,  held  about  the  middle  of  June  at 
St.  Johns,  a  small  town  in  the  west  part  of 
the  county,  Magee  in  his  speech  to  the  voters 
referred  to  appellant's  opposition  to  his 
candidacy  and  mentioned  the  information  for 
blackmail  he  had  filed  against  appellant,  and 
prophesied  that  he  would  send  appellant  to  the 
penitentiary.  Appellant,  Banner,  spoke  in  re- 
ply, and  it  is  in  this  speech  he  is  alleged  to 
have  used  the  words  set  out  in  the  fourth 
count.  They  are  as  follows:  "I  saw  her 
drinking  beer  with  two  men  about  midnight 
one  night.  You  see  what  kind  of  a  low, 
nasty  character  she  has.  I  was  looking 
through  a  window  at  the  time  I  saw  her." 
The  colloqlum  set  out  that  the  two  letters 
above  referred  to  were  written  and  published 
.by  defendant;  that,  prior  to  the  speaking  of 
the  words,  an  information  had  been  filed 
charging  defendant  with  an  attempt  to  extort 
money  from  plaintiff  by  means  of  the  threats 
contained  in  the  letters;  and  that  the  words 
were  spoken  while  the  criminal  charge  was 
pending,  and  while  the  fact  of  the  filing  of 
the  information  and  the  reputation  of  the 
plaintiff  for  virtue  and  chastity  were  being 
discussed.  There  was  also  an  iunuendo  aver- 
ring that  by  the  words  spoken  the  defendant 


meant  to  charge  the  plaintiff  with  being 
guilty  of  fornication  and  illicit  sexual  com- 
merce with  men,  and  with  being  a  woman  of 
bad  reputation  for  virtue  and  chastity.  The 
suit  was  brought  November  2,  1910,  by  re- 
spondent through  her  attorney,  Magee,  wtao 
was  defeated  for  renomination  in  the  pri- 
mary. 

The  answer  to  the  fourth  count  denied  that 
the  defendant  spoke  the  words  or  the  suit- 
stance,  of  the  words  charged,  and  alleged  that 
what  he  did  say  was  this :  "I  saw  her  in  a 
building  through  a  window  with  a  couple  of 
young  men  drinking  out  of  a  bottle,  and  yoa 
can  see  or  judge  what  kind  of  a  character  a 
young  lady  has  who  would  do  that"  The 
answer  further  alleged  that  the  defendant 
was  a  voter  of  Putnam  county  at  the  primary 
at  which  Magee  was  a  candidate  for  renomi- 
nation and  was  opposing  his  candidacy;  that 
Magee,  in  order  to  render  defendant's  opposi- 
tion to  him  futile,  stated  at  the  St.  Johns'  po- 
litical meeting  that  he  had  filed  a  criminal 
charge  against  defendant  for  attempted  black- 
mail of  the  plaintiff  and  would  send  defend- 
ant to  the  penitentiary;  that  defendant,  be- 
ing called  upon  by  the  voters  to  reply,  spoke 
the  words  last  above  set  out. 

[1]  No  special  damages  were  pleaded  or 
proved.  In  slander  the  rule  is  not  the  same 
as  in  libel.  The  rule  In  slander  is  that  oral 
words  tending  to  disgrace  a  person,  and  not 
imputing  a  crime,  are  not  actionable  without 
proof  of  special  damages.  18  Am.  &  Eng. 
Ency.  of  Law  (2d  Ed.)  pp.  863  and  906;  Nel- 
son V.  Musgrave,  10  Mo.  648;  Bundy  v.  Hart, 
46  Mo.  460,  loa  dt  462,  2  Am.  Rep.  525; 
Birch  V.  Benton,  26  Mo.  153,  loc.  cit  160. 
This  rule  has  been  modified  in  our  state  by 
section  5424,  R.  S.  Mo.  1909,  making  it  ac- 
tionable to  publish  falsely  and  maliciously,  in 
any  manner  whatsoever,  that  any  person  has 
been  guilty  of  fornication  or  adultery.  So 
that  in  this  case,  as  special  damages  are  not 
pleaded  nor  proved,  the  words  charged  are 
not  actionable  unless  they  can  be  said  to  con- 
tain a  charge  of  unchastity  against  plaintiff. 

12]  Are  the  wbrds  alleged  to  have  been  ut- 
tered capable  of  being  Interpreted  as  contain- 
ing such  a  charge?  Appellant  urges  that 
they  are  not  However  reprehensible  tlie 
drinking  of  beer  may  appear  to  many  per- 
sons, and  however  blameworthy  snch  an  act 
on  the  part  of  a  young  lady  in  the  presence 
of  young  men  may  in  fact  be,  yet  we  cannot 
shut  our  eyes  to  the  fact  that  many  women 
will  drink  a  glass  of  beer  in  the  presence  of 
and  with  members  of  the  opposite  sex,  and 
yet  no  thought  of  unchastity  will  occur  or 
arise  therefrom.  Undoubtedly  it  is  not  a 
praiseworthy  custom  and  is  a  dangerous  prac- 
tice tending  to  lead  young  persons  into  habits 
of  Intemperance  to  the  marring  of  their  lives 
and  the  blasting  of  many  fond  hopes  bound 
up  in  them.  But  such  act  does  not  necessari- 
ly imply  that  one  who  is  seen  to  take  a 
glass  of  beer,  even  at  midnight  and  in  corn- 
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pany  with  men,  Is  guilty  of  bavlng  sexual 
Intercourse  with  them.  And,  If  drinking  beer 
with  men  at  night  were  all  that  was  said,  it 
would  readily  appear  that  the  words  were 
not  and  could  not  be  made  actionable.  But 
the  trouble  is  this  Is  not  all  that  was  said. 
Defendant  himself  broadened  the  etTect  of 
this  charge  by  using  the  words  "low  nasty 
character." 

[i]  In  determining  whether  words  are  ac- 
tionable or  not  they  are  now  construed  by 
courts  In  the  plain  popular  sense  in  which 
the  rest  of  the  world  naturally  understand 
them.  McGlnnls  v.  Knapp  dc  C!o.,  109  Mo. 
131,  loc.  clt  140;  18  S.  W.  1134.  "Words 
are  to  be  taken  In  the  sense  which  Is  most 
obvious  and  natural  and  according  to  Ideas 
they  are  calculated  to  convey  to  those  to 
whom  they  are  addressed.  The  principle  of 
common  sense  which  now  governs  in  the 
construction  of  words  requires  that  courts 
shall  understand  them  as  other  people  would. 
The  question  always  is.  How  would  ordinary 
men  naturally  understand  the  language?" 
18  Am.  ft  Eng.  Ency.  of  Law  <2d  Ed.)  974; 
Vanloon  v.  Vanloon,  159  Mo.  App.  266,  140 
S.  W.  631.  Applying  this  rule,  what  Is 
meant  and  understood  by  every  one  when  it 
Is  said  of  a  woman  "she  has  a  low  nasty 
character"?  The  Standard  Dictionary  defines 
"nasty,"  when  applied  merely  to  speech  or 
conduct,  as  being  "morally  filthy,  obscene,  in- 
decent." Is  it  not  much  more  definite  in  its 
meaning  when  used  to  describe  the  character 
one  has,  especially  a  woman?  Appellant  con- 
tends that  the  words  "low,  nasty"  do  not  im- 
port unchastity  because  the  words  used  show 
that  these  terms  are  based  solely  on  the  act 
of  drinking  beer  with  men.  That  Is,  that 
which  defendant  really  said  was  "drinking 
beer  makes  her  low  and  nasty,"  or  that  "she 
is  low  and  nasty  In  that  she  drank  beer  with 
men,"  and  hence  the  words  do  not  import 
unchastity.  But  the  terms  "low,  nasty"  were 
not  used  to  describe  her  conduct  in  drink- 
ing beer  but  to  specify  her  "character."  "It 
is  not  necessary  that  the  words  should 
amount  to  a  directly  affirmative  charge  of 
fornication,  adultery,  or  unchastity;  It  la 
sufficient  If  the  words  were  calculated  to  in- 
duce the  hearers  to  suppose  and  understand 
that  the  person  against  whom  they  were  ut- 
tered was  guilty  of  unchastity."  25  Cyc.  319; 
Vanloon  v.  Vanloon,  159  Mo.  App.  255,  loc. 
clt.  267,  140  S.  W.  631.  We  are  unwilling  to 
hold  that  such  a  charge  made  against  a  wo- 
man falsely  cannot  be  stated  under  such  cir- 
cumstances as  to  render  them  actionable,  and 
hence  there  was  no  error  in  overruling  ap- 
pellant's demurrer  to  the  evidence. 

[4]  Appellant,  on  the  theory  that  the  words 
used  are  not  actionable  per  se,  contends  that, 
before  plalntlfT  was  entitled  to  recover,  it 
was  necessary  for  her  to  allege  and  prove 
that  defendant  spoke  said  words  intending 
to  charge  plaintiff  with  being  unchaste  and 
guUty  of  fornication,  and  that  pluiutlff's  In- 


structions were  erroneous  In  that  thqr  omit- 
ted to  require  the  jury  to  find  that  he  used 
them  with  that  intent  Also  that  the  court 
erroneously  refused  appellant's  instruction 
A,  which  told  the  Jury  that,  if  the  words 
were  spoken  not  intending  to  charge  plain- 
tiff with  fornication  or  illicit  sexual  com- 
merce with  men,  there  could  be  no  recovery, 
liven  on  this  theory,  so  far  as  the  petition  is 
concerned,  there  was  no  demurrer  filed  to  it 
or  objection  made  to  it  on  any  ground.  It  is 
therefore  good  after  verdict 

[i]  As  to  plaintiff's  instructions  omitting 
the  element  of  defendant's  intention  to 
charge  unchastity  or  fornication,  and  the  re- 
fusal of  defendant's  Instruc-uuu  A,  the  com- 
plaint would  be  good  were  it  not  for  the  fact 
that  defendant  in  his  testimony  admitted 
that  tuch  iooB  his  intention.  In  such  case 
there  was  no  need  for  the  Jury  to  be  told  that 
they  must  find  defendant  used  the  words  In 
the  actionable  sense  charged.  Nor  was  It 
error  to  refuse  defendant's  Instruction  A  au- 
thorizing them  to  find  for  defendant  if  they 
found  the  words  were  used  by  him  not  In- 
tending to  charge  fornication,  since  it  loas 
contrary  to  his  oicn  admissvm.  On  cross-ex- 
amination he  was  asked :  "Q.  But  as  a  mat- 
ter of  fact  you  meant  that  she  was  not  a  wo- 
man of  virtue  and  therefore  you  ought  not 
to  be  prosecuted  for  writing  these  letters, 
didn't  you?  A.  How  was  that?  Q.  Ton 
meant  to  charge  she  was  not  a  woman  of 
virtue,  and  you  ought  not  to  be  charged  with 
it?  A.  Meant  to  charge  she  was  not  a  woman 
of  virtue?    Q.  Yes,  sir?    A.  Possiblu  I  did." 

[S]  Objection  is  also  made  that  the  court 
permitted  certain  witnesses  for  plaintiff  to 
testify  that  they  undersood  the  words  used 
to  mean  that  plaintiff  was  an  unchaste  wo- 
man guilty  of  fornication  or  Illicit  sexual  in- 
tercourse with  men.  This  testimony  was  giv- 
en before  defendant  admitted  on  the  stand 
that  he  Intended  to  make  that  charge.  De- 
fendant was  asserting  that  the  words  did  not 
impute  unchastity  at  all.  Plaintiff  was  try- 
ing her  case  on  the  theory  that  under  the 
circumstances  in  which  they  were  uttered, 
and  In  the  sense  in  which  they  were  used, 
they  did  Impute  such  offense.  Up  to  the  time 
these  witnesses  testified,  and  indeed  after- 
ward, defendant  urged  that  the  charge  was 
merely  that  the  plaintiff  drank  beer  with 
men  at  night  and  could  not  impute  unchas- 
tity. 

[7]  Where  words  on  their  face  are  suscep- 
tible of  more  than  one  meaning,  or  where 
they  are  innocent  in  themselves  but  derive 
an  offensive  meaning  because  of  certain  con- 
ditions or  circumstances  under  which  they 
were  uttered,  then  the  particular  meaning 
becomes  a  question  of  fact  for  the  Jury.  And 
the  best  proof  of  what  meaning  was  actually 
conveyed  Is  the  testimony  of  witnesses,  who 
heard  the  words  uttered,  as  to  what  they 
understood  them  to  mean.  Julian  v.  Kansas 
City  Star  Co.,  209  Mo.  35,  loc.  dt  79,  107  S. 
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W.  496.  Wbere  the  language  may  or  may  not 
impute  the  crime  wbich  is  charged  to  have 
been  imputed,  such  testimony  is  proper. 
Townshend  on  Slander,  !  140;  Nelson  t. 
Borchenius,  52  111.  236;  Wagner  v.  Printing 
Co.,  45  Mo.  App.  6,  loc,  dt  13. 

[I]  In  addition  to  this,  as  stated  above,  de- 
fendant afterward  went  upon  the  stand  and 
admitted  that  such  was  the  meaning  he  In- 
tended to  conrey.  In  view  of  this,  even  If  it 
were  otherwise  doubtful  as  to  such  evidence 
being  admissible,  it  is  difficult  to  see  how 
such  testimony  could  be  so  hurtful  as  to  con- 
stitute reversible  error. 

[(]  The  questions  of  whether  the  words 
charged  were  uttered  or  not  and  whether 
they  were  false  were  submitted  to  the  Jury 
and  they  decided  them  for  plEilntur.  If  de- 
fendant uttered  them  and  they  were  false, 
and  he  Intended  to  charge  plaintiff  with  on- 
chastity,  as  he  admitted  he  did,  then  legal 
malice  follows. 

We  have  examined  the  case  carefully  and 
are  without  excuse  for  disturbing  the  ver- 
dict   Hence  Judgment  affirmed.    All  concur. 


DIERKS  &  SONS  LUMBER  CO.  v.  PEAR- 
MAN  et  al. 
(Kansas  CJity  Court  of  Appeals.    Missouri. 
June  16.  1913.) 

1.  Mechanics'  Liens  (8  210*)  —  Right  to 
Lien — Extension  of  Credit. 

Where  plaintiff  sold  materials  for  the  con- 
struction of  a  building  under  a  contract  for 
payment  in  monthly  installments  of  $25  each, 
without  any  provision  that  the  whole  should  be- 
come due  in  case  of  default  in  payment  of  any 
of  the  installments,  and  the  credit  thereby  given 
necessarily  extended  the  maturity  of  the  debt 
to  a  time  beyond  that  specified  by  Rev.  St 
1909,  Si  8217,  8228,  for  the  filing  and  foreclo- 
sure of  a  mechanics  lien,  the  right  to  a  lien 
was  waived. 

[Ed.  Note. — For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  f  384;   Dec.  Dig.  {  210.*] 

2.  Mechanics'  Liens  (i  210*)  —  Right  to 
Lien— Waiveb— Credit. 

Where  a  contract  for  the  sale  of  building 
material  provides  only  for  a  conditional  exten- 
sion of  time  for  payment,  the  condition  to  be 
performed  within  the  time  for  bringing  suit  to 
enforce  the  lien,  a  waiver  will  not  be  implied  if 
the  condition  is  broken  by  the  buyer. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent.  Dig.  S  384;    Dec.  Dig.  S  210.*] 

Appeal  from  Circuit  Court  Jackson  Coun- 
ty;   W.  O.  Thomas,  Judge. 

Suit  by  the  Dierks  &  Sons  Lumber  Com- 
pany against  Claude  Pearman  and  others  to 
enforce  a  mechanic's  lien.  From  a  Judgment 
for  plaintiff  against  the  defendant  Pearman 
only,  and  denying  foreclosure  of  the  alleged 
lien,  plaintiff  appeals.     Affirmed. 

Pew  &  Proctor,  of  Kansas  City,  for  appel- 
lant Block  &  Block  and  W.  C.  Hock,  all  of 
Kansas  City,  for  respondents  Jackson  Coun- 
ty Mutual  Loan  &  Building  Ass'n  and  Leon 
Block. 


JOHNSON,  J.  ^rbia  is  a  suit  to  enforce  a 
mechanic's  lien  begun  in  the  circuit  coort  of 
Jackson  county  October  19,  1910.  The  lien 
paper  was  filed  on  the  same  day.  The 
account  is  for  lumber  and  material  sold  and 
delivered  by  plaintiff  to  defendant  Pearman 
for  the  construction  of  a  dwelling  house  and 
bam.  The  first  item  was  delivered  Septem- 
ber 10,  1909,  and  the  last  August  5,  1910. 
The  whole  account  amounted  to  $773.90,  but 
this  was  reduced  to  $513.90  by  payments 
made  by  Pearman  between  September  20, 
1909,  and  AprU  20,  1910.  The  buildings  were 
erected  on  a  lot  Pearman  bought  on  the  in- 
stallment plan.  He  received  a  warranty  deed 
March  .11,  1910,  and  on  March  16,  1910,  bor- 
rowed $1,4(X)  from  the  defendant  loan  and 
building  association,  securing  the  payment  -if 
the  indebtedness  by  a  deed  of  trust  on  the 
lot  On  August  3,  1910,  he  and  his  wife 
deeded  the  lot  to  defendant  Anna  Englehardt 

On  August  9,  1909,  Pearman,  who  had  Just 
entered  into  a  contract  for  the  purchase  of 
the  lot  applied  to  plaintiff  for  the  material 
to  build  a  house  and  barn.  PlaintifTs  man- 
ager testified:  "He  (Pearman)  came  in  the 
office  and  said,  'I  Just  bought  a  lot  at  Forty- 
sixth  and  Agnes  and  I  want  to  get  material 
enough  to  build  a  bam  and  later  on  build  a 
house.'  I  asked  him  if  he  had  any  money, 
and  be  said  he  didn't ;  that  he  would  pay  for 
it  at  $25  a  month;  and  I  studied  the  matter 
over  and  I  finally  says,  'Well,  you  take  out 
some  insurance  on  it  and  I  will  accept  those 
terms;'  and  he  made  out  a  little  bill  in  the 
office.  I  can't  recall  the  exact  amount  He 
said,  'I  will  need  this  for  the  rough  material 
in  the  barn,  and  I  will  keep  on  going  and 
adding  to  the  material  as  I  need  it  and  when 
I  get  my  barn  finished  I  am  going  to  start 
on  my  house.'"  According  to  the  evidenci; 
of  plaintiff,  all  of  the  material  for  the  house 
and  bam  was  furnished  from  time  to  time 
under  this  oral  agreement  which  was  the 
only  contract  plaintiff  had  with  Pearman. 
The  Jury,  in  obedience  to  a  peremptory  in- 
struction, returned  a  verdict  in  favor  of  all 
of  the  defendants,  except  Pearman.  Plain- 
tiff appealed. 

There  are  other  facts  in  the  record,  but 
those  stated  compel  an  affirmance  of  the 
Judgment  and  other  facts,  and  the  issues  they 
present  will  be  ignored. 

The  contract  on  which  a  right  to  a  lien  is 
predicated  contemplated  that  plaintiff  should 
furnish  Pearman  materials  for  the  house  and 
barn  he  purposed  erecting  of  the  value  of 
about  $800,  and  that  unconditional  credit 
should  be  given  him  for  the  payment  of  the 
account  extending  over  a  period  of  more 
than  2^  years.  The  account  was  to  be  paid 
in  monthly  installments  of  $25  each  without 
any  provision  for  the  whole  to  become  due  in 
case  of  default  In  the  payment  of  any  of  the 
installments.  Plaintiff  is  presumed  to  hare 
known  that  it  was  giving  credit  extending 


•For  other  cases  see  same  topic  and  section  NUMBSR  In  Dec.  Dig.  &  Am.  Dig.  Key-No.  Series  *  Rep'r  Indexes 


Digitized  by 


Google 


Mo.) 


VIVIOX  ▼  CHIOAOO  A  A.  RY  COi 


971 


far  beyond  the  time  tbe  statute  would  af- 
ford for  bringing  suit  to  enforce  a  mechanic's 
Uen.  It  knew  that  the  lien  paper  would  have 
to  be  filed  within  six  moutha  after  the  date 
on  which  the  last  item  of  material  was  fur- 
nished (section  8217,  Rev.  St  1909),  and 
that  suit  to  enforce  the  lien  would  have  to  be 
commenced  within  90  days  after  the  lien  was 
Ued.    Section  8228,  Rev.  St  1909. 

[1]  The  rule  in  this  state  and  elsewhere  is 
that,  where  the  contract  under  which  a  lien  is 
claimed  provides  that  the  debt  shall  not 
become  due  until  after  the  expiration  of  the 
statutory  time  for  bringing  suit  to  enforce  the 
lien,  the  right  to  a  lien  is  regarded  as  waiv- 
ed by  the  vendor.    Mfg.  C!o.  v.  Burns  &  Co., 

59  Mo.  App.  881;  McMurray  v.  Taylor,  30 
Mo.  283,  77  Am.  Dec.  611.  "Where  by  the 
agreement  of  the  parties  the  contract  price 
is  not  payable  until  after  the  expiration  of 
the  time  within  which  the  Uen  might  be  en- 
forced an  agreement  that  there  should  be  no 
lien  Is  implied."  20  Am.  &  Eng.  Encyc.  of 
Law  (2d  Ed.)  362.  "This  is  not  upon  the 
ground  merely  that  credit  has  been  given, 
but  because-  no  action  could  be  maintained 
for  tbe  purpose*  of  enforcing  the  lien  until 
after  the  statutory  period  for  doing  so  had 
expired."    Flenniken  v.  Llscoe,  64  Minn.  269, 

60  N.  W.  979.  "The  necessary  consequences 
would  seem  to  be  that,  if  a  party  places  him- 
self in  a  position  which  renders  him  unable 
to  bring  suit  to  enforce  the  lien  within  tbe 
time  limited,  he  thereby  virtually  waives  it, 
having  deprived  himself  by  his  own  voluntary 
act  of  the  right  to  enforce  It"  Pryor  v. 
White,  65  Ky.  (16  B.  Mun.)  606.  See,  also, 
Phillips  on  Mechanic's  Liens,  |  281;  WlUison 
V.  Douglas,  66  Md.  99,  6  Atl.  530;  Ehlers  v. 
Elder,  51  Miss.  496;  Scudder  v.  Balkam,  40 
Me.  291;   Mehan  v.  Thompson,  71  Me.  492. 

[2]  Of  course  where  the  contract  provides 
for  only  a  conditional  extension  of  time,  tbe 
condition  to  be  performed  within  tbe  time 
for  bringing  the  suit  to  enforce  the  Uen,  a 
waiver  will  not  be  Implied  if  the  condition  be 
broken  by  the  vendee.  McMurray  v.  Taylor, 
supra;  Ashdown  v.  Woods,  31  Mo.  465; 
Baumhoff  v.  Railway,  171  Mo.  120,  71  S.  W. 
156,  94  Am.  St  Rep.  770.  But  where,  as  here, 
there  is  an  absolute  agreement  to  extend  the 
time  of  payment  beyond  that  allowed  for  tbe 
enforcement  of  the  lien,  the  vendor  must  be 
held  to  have  intended  to  forego  the  security 
of  a  mechanic's  Hen  as  to  that  part  of  tbe 
debt  not  doe  at  the  commencement  of  the 
suit  So  far  as  the  record  discloses,  the  pay- 
ments made  by  Pearman  on  the  account  paid 
the  installments  that  bad  matured  at  that 
time.  The  remainder  of  the  account  was  not 
lienable  for  tbe  reason  that  it  was  not  due 
and  no  action  for  a  personal  Judgment  could 
be  maintained  upon  it  The  court  did  not  err 
in  directing  a  verdict  for  the  respondents. 

The  Judgment  Is  affirmed.    All  concur. 


VIVION  et  aL  v.  CHICAGO  &  A.  RY.  CO. 

(Kansas  City  Court  of  Appeals.     Missouri. 
June   2,    1913.      Rehearing   De- 
nied June  23,  1913.) 

1.  Carriebs  (I  205*)— Failure  to  Transport 
Live  Stock— Excuse— Act  of  God. 

An  act  of  God  does  not  excuse  nonperform- 
ance by  a  carrier  contracting  absolutely  to 
transport  live  stock. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  i§  918,  920,  923 ;   Dec.  Dig.  f  205.*] 

2.  Carhiebs    (I    218*)— Contracts— Biix    of 
Lading— Waiver  of  Causes  of  Action. 

A  stipulation  in  a  bill  of  lading  that  tbe 
shipper  waives  all  causes  of  action  that  may 
have  accrued  to  bim  by  reason  of  any  written 
or  verbal  representation  made  to  him  prior  to 
the  execution  of  the  bill  of  lading,  and  that  all 
such  prior  representations  are  merged  in  the 
contract  does  npt  operate  to  release  a  claim 
arising  under  a  prior  independent  contract  ter- 
minated by  the  act  of  the  parties. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  §|  674-696,  927,  928,  933-940 ;  Dec. 
Dig.  S  21&*] 

Appeal  from  Circuit  Court,  Callaway  Coun- 
ty;   D.  H.  Harris,  Judge. 

Action  by  W.  S.  Vivion  and  another  against 
tbe  Chicago  &  Alton  Railway  Company. 
From  a  judgment  for  plaintiffs,  defendant 
appeals.    Affirmed. 

Scarritt,  Scarritt,  Jones  &  Miller,  of  Kan- 
sas City,  and  T.  A.  Boulware,  of  Fulton,  for 
appellant  Charles  M.  Hay  and  11.  N.  Ever- 
sole,  both  of  Fulton,  for  respondents. 

ELLISON,  J.  Plaintiffs'  action  is  for 
damages  following  an  alleged  breach  of  a 
verbal  contract  to  ship  three  car  loads  of 
cattle  from  Auxvasse  to  Chicago,  111.,  where- 
by the  cattle  lost  in  weight  The  Judgment 
In  the  trial  court  was  for  plaintiflTs. 

Tbe  verdict  being  for  plaintiffs,  we  must 
accept  the  evidence  in  their  behalf  and  all 
reasonable  Inferences  therefrom  as  true.  It 
appears  that  plaintiffs,  through  their  em- 
ploys, asked  defendant's  agent  at  its  shipping 
station  for  the  cars  on  the  8th  of  July,  1909, 
telling  him  they  wanted  to  ship  July  10th; 
and  the  agent  answered  he  would  get  them  if 
he  could,  and  that  he  would  let  plaintiffs 
know.  On  the  morning  of  the  10th  the  agent 
telephoned  plaintiffs:  "I  have  got  the  cars; 
come  ahead."  Plaintiffs  went  to  the  yards 
immediately  and  bedded  the  cars  for  the 
shipment  They  then  drove  in  their  cattle 
from  their  farm,  put  tbem  in  the  pens  at  the 
station,  and  were  then  informed  by  the  agent 
that  they  could  not  be  shipped,  and  there  the 
matter  ended;  they  being  compelled  to  drive 
them  hack.  They  were  large,  heavy,  fat 
cattle,  and  the  day  was  hot  and  sultry.  In 
consequence  they  scoured,  got  "off  their 
feed,"  and  lost  flesh.  Two  days  afterwards 
plaintiffs  again  made  application  for  ship- 
ment, and  the  cattle  were  taken  and  tran- 
sported under  a  written  contract 

[1]  Defendant  offered  evidence  tending  to 
show    that    there    had    been    unprecedented 
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floods  whldi  washed  ont  portloiiB  of  Its 
tracks,  and  it  was  thereby  disabled  to  comply 
with  Its  verbal  contract  by  such  act  of  God. 
This  offer  was  refused  by  the  trial  court,  and 
we  think  rightly.  The  contract  was  absolute, 
containing  no  exception  or  proviso  of  excuse 
for  an  Interrenlng  act  of  God.  In  such  cilse 
an  act  of  God  will  not  excuse  performance. 
Davis  V.  Smith,  15  Mo.  467;  Harrison  v. 
Hallway  Co.,  74  Mo.  364,  41  Am.  Rep.  318; 
White  V.  Railway  Co.,  19  Mo.  App.  400; 
Miller  T.  Railway  Co.,  62  Mo.  App.  252; 
Shelby  v.  RaUway  Co.,  77  Mo.  App.  205. 

The  remarks  of  the  court,  criticising  an 
instruction,  in  Edwards  v.  Lee,  147  Mo.  App. 
38,  47,  126  S.  W.  194,  were  made  in  a  case 
involving  a  contract  which  did  not  contain 
an  absolute  stipulation  as  to  delivery,  though 
of  course  that  must  have  been  a  part  of  the 
written  contract,  either  express  or  Implied. 
The  bill  of  lading  is  stated  to  have  been 
omitted  from  the  record;  but  we  assume 
from  the  lnstructio&  set  out  on  page  44  and 
criticised  on  page  47  of  147  Mo.  App.,  and  on 
pages  195,  196,  of  126  S.  W.,  that  the  words 
"being  prevented  only  by  the  act  of  God  or 
the  common  enemy"  were  regarded  as  words 
contained  In  the  bill  of  lading  by  way  of  a 
saving  clause  for  the  carrier.  We  think  the 
case  not  applicable  here.  The  words  of  the 
learned  Judge,  we  think,  show  that  was  an 
exception  made  In  the  bUl  of  lading. 

[2]  Then  defendant  offered  the  written  con- 
tract entered  into  afterwards  on  the  12th. 
This  contract  recited  that  an  agent  had  no 
authority  to  make  verbal  contracts,  and  also 
contained  a  release  in  the  following  words: 
"Twelfth.  Said  second  party  hereby  releases 
and  waives  any  and  all  causes  of  action  or 
claims  for  damage  that  may  h^ve  accrued 
to  him  by  reason  of  any  written  or  verbal 
representation  made  to  him  prior  to  the  ex- 
ecution hereof,  and  further  agrees  that  all 
such  prior  representations  and  agreements 
are  hereby  merged  into  this  contract." 

We  are  of  the  opinion  that  this  writing 
was  properly  excluded.  The  waiver  quoted 
did  not  embrace,  and  could  not  embrace  with- 
out some  valid  consideration,  an  entirely 
different  transaction,  which  had  been  brought 
to  an  end  by  the  action  of  the  parties,  and 
the  damages  thereon  had  already  accrued  be- 
fore the  execution.  The  written  contract 
concerned  an  original  engagement  and  had 
nothing  to  do  with  a  prior,  Independent  con- 
tract, which  had  been  brought  to  an  end  by 
the  parties.  If  this  release  clause  relates  to 
the  contract  breached  and  brought  to  an  end 
several  days  before,  why  could  It  not  be  ap- 
I>lied  to  a  contract  several  months  before? 

We  think  the  cases  of  Hoover  v.  Railroad, 
113  Mo.  App.  688,  88  S.  W.  769,  and  Fountain 
V.  Wabash  Railroad  Co.,  114  Mo.  App.  676, 
90  S.  W.  393,  cited  by  defendant,  are  not  ap- 
plicable. The  former  concerned  one  transac- 
tion. The  verbal  agreement  was  to  ship  on 
the  first  train,  whereby  the  cattle  would  get  I 


to  the  early  market  at  Kansas  (Sty  for  that 
day.  They  were  shipped  on  the  second  train 
that  day,  and  did  not  get  to  the  early  market 
The  written  contract  executed  in  such  clr- 
cnmstances,  containing  the  waiver  clause,  of 
course,  referred  to  the  failure  to  take  the 
cattle  ont  on  the  first  train.  In  the  latter 
case,  though  five  days  elapsed,  there  was  but 
the  one  transaction.  The  cattie  were  kept 
waiting  for  the  shipment  verbally  agreed  up- 
on, but  delayed.  Besides,  the  release  or 
waiver  clause  tn  the  contract  in  that  case  «nis 
different  from  that  contained  in  this  con- 
tract In  that  case  the  release  was  specifical- 
ly from  any  cause  of  action  by  reason  of  any 
prior  verbal  contract;  while  In  the  present 
case,  as  we  have  seen,  the  contract  came  to 
an  end  and  had  become  a  doqed  Incident, 
and  the  release  was  not  of  any  cause  of  ac- 
tion accruing  on  a  prior  verbal  contract,  but 
was  a  release  of  any  cause  of  action  or 
damage  arising  on  any  verbal  repre*etUalion 
made  prior  to  the  writing,  clearly  meaning 
any  representations  made  concerning  the 
shipment  In  which  the  writing  was  executed. 
And  so  does  the  reason  of  the  matter  confine 
the  claim  to  "such  prior  representations  and 
agreements"  merging  In  the  contract  We 
think  It  manifest  that  the  waiver  clause 
quoted  was  not  intended  by  the  parties  to 
embrace  a  distinct  and  completed  matter  en- 
tirely foreign  to  it  We  think  the  facts  of 
this  case  entirely  distinguish  it  from  the 
cases  cited.  We  have  not  referred  in  this 
connection  to  Gann  v.  Railroad,  72  Mo.  App. 
34,  and  Miller  v.  Railroad,  62  Mo.  App.  252. 
as  those  cases  had  not  the  exemption  as  to 
damages  which  Is  in  this  case. 

After  consideration  of  all  the  suggestions 
made  by  defendant,  we  think  tlie  Judgment 
should  be  affirmed.    All  concur. 


SHARON  ▼.  AMERICAN  FIDELITT  CO. 

(Kansas  City  Court  of  Appeals.     MissoorL 
June  2,   1913.     Rehearing  De- 
nied June  23,  1913.) 

1.  IM.NDLORD    AWD    TENANT    (J    108»)— RX-KI- 

TBY  BY  Landlord — Fobfeitttbb — Recovebt 

OP  "Rent." 

Where  a  lessor  re-enters  and  declares  a 
forfeiture  for  the  lessee's  failure  to  pay  rent 
rent  then  fully  accrued  is  collectible,  but  rent 
which  has  not  fully  accrued  is  not  recoverable ; 
"rent"  being  compensatiou  for  the  use  and  oc- 
cupation of  premises. 

[E^d.    Note. — For   other   cases,    see   Landlord 
and  Tenant  Cent  Dig.   i   763;    Dec  Dig.  i 

1570. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  pp.  6087-6091.] 

2.  Pbincipal  and  Sttbett  <|  119*)— Liabu.- 

ETT  OF  SUEETT— BbeACH  OF  CONTBACT. 

Where  within  the  time  allowed  for  per- 
formance of  a  contract  by  a  party  thereto  the 
adverse  party  makes  performance  Impossible, 
the  surety  on  the  bond  of  tlie  party  conditiooed 
on  performance  is  not  liable. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  §  296;    Dec.  Dig.  |  119.»] 
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8.   PbIKCIPAI,  AKD    SUBETY   (§   119*)— NONPBB- 
FOBUANOE      BY      T«I*AKT   —   I/IA.BEUTT      OF 

A  lessee  for  a  term  of  yean  agreeing  to 
pay  rent  and  make  improvements  within  two 
years  gave  a  bond  with  surety  conditioned  for 
performance  stipulating  that  the  surety  should 
be  liable  for  the  refusal  of  the  lessee  to  make 
the  improvements,  or  his  abandonment  of  the 
lease.  The  lessee  failed  to  pay  rent  and  the 
lessor  entered  and  forfeited  the  lease.  The 
lessee  acquiesced  therein.  No  Improvements 
were  made,  but  the  forfeiture  occurred  six 
months  before  the  expiration  of  the  time  fixed 
for  making  the  improvements.  Held,  that  the 
surety  was  liable  for  the  damages  sustained  by 
the  lessor  for  the  lessee's  failure  to  make  the 
improvements. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Surety,  Cent  Dig.  |  296;  Dec  Dig.  S 
119.»] 

Appeal  from  Clrcnlt  Court,  Jackson  Coun- 
ty;  J.  E.  Goodrich,  Judge. 

Action  by  Arthur  M.  Sharon  against  the 
American  Fidelity  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Sebree,  Conrad  &  Wendorff,  of  Kansas 
City,  for  appellant  Ijathrop,  Morrow,  Fox 
A  Moore  and  W.  B.  Clarke,  all  of  Kansas 
City,  for  respondent 

ELLISON,  J.  Plaintiff  Is  tbe  lessor  of 
certain  real  property  In  Kansas  City,  and  de- 
fendant Is  the  surety  of  the  lessee  that  the 
latter  would  i)erform  his  obligations  for 
making  certain  Improvements  stated  in  the 
lease.  The  lessee  failed  in  performance  of 
portions  of  his  undertaking,  and  plaintiff  in- 
stituted this  action  against  defendant  as  his 
surety.  The  judgment  in  the  trial  court 
was  for  the  plaintiff. 

It  appears  that  the  lease  was  made  to 
George  H.  Kerstlng  for  the  period  of  99 
years.  The  following  provisions  thereof 
bear  upon  the  present  controversy,  viz. : 

"For  the  first  four  months  the  lessee  shall 
pay  only  $76.00  per  month,  and  for  the  first 
five  years  of  the  term  of  this  lease  tbe  les- 
see shall  pay  only  the  sum  of  $1,800.00  per 
annum,  and  for  the  next  five  years,  after  the 
expiration  of  the  first  five  years  the  annual 
rental  shall  be  only  $2,100.00  per  annum. 

"Art.  15.  The  lessee  agrees  as  part  of  the 
consideration  of  this  lease  to  make  addition- 
al Improvements  on  the  said  demised  prem- 
ises to  the  value  of  at  least  four  thousand 
dollars  ($4,000.00)  within  two  (2)  years  from 
the  date  of  this  lease,  and  an  additional 
four  thousand  dollars  ($4,000.00)  within  five 
years  from  the  date  of  this  lease;  *  •  • 
and  tbe  lessee  shall  give  the  lessor  security 
and  give  the  same  at  the  time  of  the  execu- 
tion of  this  lease,  such  security  to  be  approv- 
ed by  the  lessor,  for  at  least  four  thousand 
dollars  ($4,000.00)  and  until  the  above  Im- 
provements are  made  and  are  clear  and  free 
from  all  judgments  and  mechanics'  liens." 

In  compliance  with  the  foregoing  provision 
as  to  seciirlty,  Kerstlng  procured  the  defend- 


ant as  his  surety  to  execute  the  bond  upon 
which  tbe  action  Is  based.  The  bond  makes 
appropriate  reference  to  the  lease,  and  re- 
cites that  Kerstlng  had  agreed  to  make  Im- 
provements on  tbe  property  to  the  value  of 
$4,0(X)  within  two  years,  and  other  Improve- 
ments of  that  value  within  five  years.  It 
then  contains  a  contractual  clause  to  which 
we  shall  refer  further  on. 

Kerstlng  took  possession  of  the  property 
as  lessee  and  paid  rent  as  agreed  for  more 
than  one  year  up  to  April,  1911,  but  failed 
to  pay  the  Installment  due  at  that  time, 
and  at  that  time  none  of  the  Improvements 
had  been  made;  and  no  offer  of  rent,  or  to 
make  the  Improvements,  was  made  after- 
wards. Thereupon  plaintiff  notified  defend- 
ant by  letter  of  Kersting's  default  Again, 
on  June  2d,  plaintiff  wrote  notifying  It  of 
the  default  and  Inclosed  a  copy  of  a  notice 
which  he  had  served  on  Kerstlng  notifying 
him  that  he,  plaintiff,  would  re-enter  the 
premises  and  forfeit  the  lease  If  the  rent 
was  not  paid.  Plaintiff  then,  about  six 
months  before  the  two  years  limited  for  the 
first  Improvements  had  expired,  took  posses- 
sion of  the  property,  no  objection  appearing 
to  be  made  by  Kerstlng,  and  Immediately 
wrote  to  defendant  that  he  had  done  so.  The 
Improvements  contemplntcd  In  the  lease  and 
bond  were  not  made  by  either  Kerstlng  or 
defendant  There  was  testimony  showing 
plaintiff's  damage  to  be  $4,000. 

It  vrtll  be  noted  that  a  part  of  the  forego- 
ing lease  provides  that  Improvements  to  the 
value  of  $4,000  shall  be  made  within  two 
years.  This  action  was  brought  after  tbe 
exitlratlon  of  tbe  two  years  In  which  tbe 
first  improvement  was  required,  though,  as 
has  just  been  stated,  plaintiff  entered  Into 
possession  and  declared  a  forfeiture  six 
months  before  the  time  expired.  On  this 
state  of  facts,  especially  as  Influenced  by  tbe 
last  sentence,  defendant  states  the  question 
Involved  In  this  language:  "Is  the  lessee,  or 
his  surety,  liable  for  the  nonperformance 
by  tbe  lessee  of  an  obligation  In  the  lease, 
which  was  not  required  to  be  performed  un- 
til a  time  after  the  lease  had  been  forfeited 
and  made  void  by  the  lessor?"  Its  claim  Is 
that  upon  default  In  the  payment  of  rent  by 
the  lessee  plaintiff,  as  lessor,  had  two  cours- 
es open  to  bim:  First,  to  forfeit  tbe  lease 
for  the  default  and  sue  for  tbe  rent  up  to 
that  time  and  enforce  any  obligation  matur- 
ed at  that  time;  or,  second,  he  could  allow 
the  lease  to  coutinue  until  tbe  two  years 
limit  for  first  improvements  to  be  made  had 
expired  and  then  sue  tbe  lessee  and  defend- 
ant 

Plaintiff  declines  to  accept  defendant's  sug- 
gestion of  the  true  question  and  states  It  In 
this  way:  "Can  tbe  defendant  surety  com- 
pany escape  the  obligation  of  Its  bond  and 
contract  to  pay  tbe  plaintiff  $4,000  (one  of 
tbe  considerations  of  tbe  lease)  If  the  lessee 
failed  to  make    tbe   Improvements   on   tbe 
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property  within  two  years,  when  the  sole  de- 
fault Is  on  the  part  of  the  lessee  himself 
and  when  he  abandons  the  lease  before  the 
expiration  of  the  two  years  and  thereby  puts 
It  out  of  his  power  to  carry  out  his  agree- 
ment; and  where,  also,  the  lessor  has  pro- 
ceeded at  every  step  strictly  In  accordance 
with  the  terms  and  provisions  of  the  lease 
and  of  the  bond  or  contract  which  the  sure- 
ty company  entered  into  guaranteeing  per- 
formance of  this  part  of  the  lease?" 

[1]  The  law  seems  to  be  clear  that  If  a 
lessor  enters  the  premises  and  declares  a  for- 
feiture for  a  failure  of  the  lessee  to  pay  rent, 
all  rent  then  fully  accrued  is  collectible  by 
the  lessor,  but  for  the  rent  which  has  not 
fully  accrued  at  the  time  of  entry  and  for- 
feiture an  action  cannot  be  maintained.  In 
American  Bonding  C!o.  v.  Pneblo  Inv.  Co., 
150  Fed.  17,  80  C.  0.  A.  97,  9  L.  R.  A.  (N. 
S.)  557,  10  Ann.  Cas.  357,  it  is  said,  and  we 
think  rightly,  that  "a  surrender,  re-entry,  or 
eviction  between  rent  days,  or  at  any  time 
before  the  rent  has  fully  accrued  releases 
the  lessee  from  liability  therefor  and  de- 
feats an  action  for  its  recovery."  In  Smith 
V.  Shepard,  15  Pick.  (Mass.)  147,  150  (25 
Am.  Dec.  432),  the  rent  was  payable  quarter- 
ly In  advance,  and  an  eviction  was  made  on 
the  first  day  of  the  quarter.  Chief  Justice 
Shaw  said:  "As  to  the  quarter's  rent  due 
by  covenant  In  advance,  the  defendant  had 
the  whole  day  to  make  the  payment  In  ad- 
vance. But  during  the  day  the  mortgagee 
entered  and  ousted  Mm,  and  this  was  a  good 
excuse."  In  Curtlss  v.  Miller,  17  Barb.  (N. 
Y.)  477,  479,  action  was  brought  for  the  rent 
of  a  half  year  which  ended  April  10,  1846. 
The  surrender  occurred  on  April  2,  1846, 
only  eight  days  before  the  expiration  of  the 
half  year.  The  court  said:  "It  is  well  set- 
tled by  numerous  adjudged  cases  that,  when 
the  term  is  surrendered  before  the  expiration 
of  a  period  for  which  rent  accrues,  the  rent 
for  the  whole  of  such  period  not  then  due  is 
extinguished,  and  can  neither  be  distrained 
for  nor  collected  by  action."  In  Home  Life 
Ins.  Co.  V.  Sherman,  46  N.  T.  370,  there  had 
been  a  surrender  in  June,  1867,  before  a  pe- 
riod of  rent  had  accrued,  and  a  recovery  for 
the  whole  period  was  denied.  To  these  may 
be  added  Watson  v.  Merrill,  136  Fed.  359, 
362,  69  C.  C.  A.  185,  69  L.  R.  A:  719;  Lam- 
son  Consol.  Store  Service  Co.  v.  Bowland, 
114  Fed.  639,  642,  52  C.  0.  A.  335. 

[2]  Bearing  close  relation  to  the  principle 
Involved  Is  the  case  of  People  of  Porto  Rico 
V.  Title  Guaranty  Co.,  227  U.  S.  382,  33  Sup. 
Ct  362,  57  li.  E^  ,  decided  by  the  Su- 
preme Court  of  the  United  States  on  the 
24th  of  February,  1913  (not  yet  reported), 
where  It  Is  said  that:  "If  within  the  time 
allowed  for  performance  the  plaintiff  made 
performance  impossible.  It  is  unimaginable 
that  any  dvllized  system  of  law  would  al- 
low It  to  recover  upon  the  bond  for  a  fail- 
ure to  perform."  It  Is  upon  these  correct 
statements  of  the  law  that  defendant  takes 


its  position  on  this  appeal;  and  we  must 
determine  whether  the  facts  of  the  case  jus- 
tify an  application  of  the  law  as  thus  an- 
nounced. It  will  be  noticed  that  in  the 
greater  part,  if  not  all  of  the  above  refer- 
ences the  lessor  entered  without  right  That 
Is,  at  the  time  of  his  entry  a  right  to  a 
forfeiture  had  not  accrued.  That  is  to 
say,  the  time  for  the  payment  of  the  rent 
had  not  expired  and  consequently  the  entry 
of  the  lessor  and  eviction  of  the  lessee  wa9 
wrongful  and  destroyed  any  claim  for  the 
entire  current  rent  then  accruing.  For  it 
cannot  be  allowed  to  the  lessor  to  select  a 
part  of  the  time  (In  which  the  current  rent 
is  accruing)  he  will  deprive  the  lessee  of  the 
premises  and  then  hold  him  for  rent  pro 
rata.  If  he  goes  in  without  right  the  whole 
rent  for  the  current  period  is  extinguished. 
But  the  law  seems  the  same  (at  least  we 
win  concede  it  Is  the  same),  even  though 
the  lessee  is  at  fault,  and  the  landlord  may 
rightfully  enter  and  declare  a  forfeiture. 
Rent  is  a  compensation  for  the  use  and  oc- 
cupation of  the  premises;  and,  in  the  ab- 
sence of  a  contrary  proviedon,  when  the  lat- 
ter ceases,  rent  does  also.  So,  if  the  land- 
lord, confronted  with  the  lessee's  default 
and  knowing  his  remedies,  elects  to  ex- 
ercise that  which  destroys  the  relation,  ter- 
minates the  tenancy  and  avoids  the  lease, 
he  deprives  himself  of  any  right  to  rent 
accruing  after  his  severance  of  the  relation 
and  taking  back  the  property.  Trustees  v. 
MlUer,  3  Ohio,  261;  Grommes  v.  St.  Paul 
Trust  (30.,  147  111.  634,  35  N.  B.  820,  37  Am. 
St  Rep.  248;  Campbell  v.  Nixon,  2  Ind. 
App.  463,  28  N.  B.  107;  King  v.  Davles,  2 
Kan.  App.  634,  42  Pac.  942;  Kramer  v. 
Amberg,  53  Hun,  427,  6  N.  Y.  Supp.  303; 
Home  Life  Ins.  Co.  v.  Sherman,  supra. 

[3]  Notwithstanding  these  concessions  of 
the  state  of  the  law  to  defendant,  we  are  of 
the  opinion  after  much  consideration  that 
the  terms  of  defendant's  contract  do  not  per- 
mit it  to  invoke  that  law.  The  obligation 
defendant  assumed  with  plaintiff  is  more 
than  that  usually  set  out  in  simply  a  surety 
bond.  Defendant's  relation  to  plaintiff  is 
that  of  a  surety  with  other  matters  of  con- 
tract that  show  the  nature  and  extent  of  the 
suretyship.  For  after  the  bond  and  its  con- 
ditions are  set  out  these  further  stipula- 
tions appear,  viz.:  "This  bond  Is  executed 
by  the  American  Fidelity  Company,  herein- 
after called  the  company,  as  surety  upon  the 
express  condition  that  if  at  any  time  the 
above  bounden  George  H.  Kerstlng  shall, 
in  any  manner,  fail,  neglect  or  refuse  to 
make  said  Improvements  or  to  pay  for  the 
said  Improvements  and  if  he  shall  fail,  neg- 
lect or  refuse  to  pay  for  said  Improvements, 
or  any  part  thereof,  or  thaU  abandon  taii 
lease  and  it  shall  appear  that  he  does  not  in- 
tend to  or  Kill  carry  out  the  agrecmetUs  and 
covenants  of  said  lease  in  any  matter  cap- 
ered hy  this  bond,  the  obligee  shal^  immedi- 
ately so  notify   the  company  by  registered 
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letter  prepaid  addresged  to  the  company  at 
itg  principal  offlce  in  the  city  of  Uontpelier, 
state  of  Vermont,  and  the  company  shaU 
have  the  right,  at  itt  option,  to  assume  said 
lease  and  carry  out  and  perform  the  cove- 
nants thereof;  and  if  it  so  elects,  it  shall 
Ite  subrogated  to  all  of  ttte  rights  of  the  said 
George  E.  Kersting,  the  principal  herein." 
We  hare  italicized  that  part  of  these  addi- 
tional stipulations  which  we  think  directly 
apply  to  what  occurred  between  the  parties 
concerned.  As  we  have  said,  Kersting,  the 
lessee,  after  a  time,  failed  to  pay  rent, 
and  plaintiff  entered  and  forfeited  the  lease, 
Kersting  acquiescing  and  quitting  the  prem- 
ises. No  Improvements  were  made.  We  have 
already  stated  that  plaintiff  promptly  noti- 
fied defendant  The  letter  on  this  subject 
of  June  2,  1911,  contained  the  following: 
"Your  bond  provides  for  your  right  of  sub- 
rogation, etc.,  and  in  the  event  he  turns 
I>ossesslon  to  me  at  the  end  of  the  notice 
herein  contained  or  abandon  the  premises  for 
any  reason  your  right  to  actual  possession 
and  control  of  the  premises  and  property 
above  described  will  mature  and  you  have 
my  consent  and  all  my  rights  thereunder 
pertaining  to  the  bond  antU  the  expiration 
of  the  term  which  your  bond  covers.  My 
opinion  is  you  should  immediately  make  a 
thorough  investigation  as  to  the  condition 
of  affairs  on  said  property  for  your  own 
protection." 

In  the  circumstances  we  think  Kersting's 
actions  constituted  an  abandonment  of  the 
lease.  He  defaulted  in  the  rent  and  compel- 
led plaintiff,  for  his  own  protection,  to  enter, 
he,  Kersting,  getting  out  without  protest  or 
an  offer  to  make  the  improvementa  Though 
this  was  six  months  before  the  time  for 
making  the  improvements  had  expired,  it 
was  a  contingency  clearly  shown  to  have 
been  within  the  contemplation  of  the  par- 
ties, and  waff  included  in  defendant's  lia- 
bility. Why  should  the  provisions  of  the 
bond  read  that  defendant  should  be  notified 
if  the  lessee  shall  abandon  the  lease,  and  it 
appears  that  be  does  not  intend  to  make  the 
Improvements?  If  defendant  was  not  con- 
cerned, and  in  no  event  had  any  interest  in 
the  matter  until  the  time  for  making  the 
improvements  had  expired,  notice  would  not 
bare  been  necessary.  At  that  time,  if  no 
improvements  were  then  made,  any  question 
of  abandonment,  or  intention,  would  have 
been  useless.  It  seems  plain  defendant  con- 
templated that  the  lessee  might  default  on 
the  improvements  before  the  expiration  of 
the  time  from  the  fact  that  it  required  no- 
tice 80  that  it  could  "assume  said  lease  and 
carry  out  and  perform  the  covenants  there- 
of." That  is  to  say,  itself  make  the  im- 
provements within  the  time.  The  surety 
bond  showhig  on  its  face  that  the  parties 
contemplated  defendant's  liability  might  In 
certain  contingencies  become  consummate  be- 


fore the  period  limited  for  the  improvements 
had  expired,  and  the  provisions  thereof  re- 
lating to  such  contingencies  having  been 
complied  with  by  plaintiff,  we  regard  defend- 
ant's liability  was  made  out  at  the  trial,  and 
that  the  Judgment  of  the  learned  trial  court 
was  correct. 
It  is  therefore  affirmed.    All  concur. 


JAHREOrr  ▼.  SIPPBLY  et  aL 

(St.  Louis  Court  of  Appeals.    MissourL    June 

3,  1913.    Rehearing  Denied 

June  17,  1913.) 

1.  judoment  (&  63*)— pobeiqn  judgment— 
Confession— Entrt  by  Clebk. 

Under  Hurd's  Rev.  St.  lU.  1912,  c.  110,  i 
88,  providing  that  any  person,  for  a  debt  bona 
fide  due,  may  confess  judgment  by  himself  or 
attorney  duly  authorized  in  term  time  or  vaca- 
tion without  process,  and  that  judgments  en- 
tered in  vacation  shall  have  like  force  and  ef- 
fect, and  from  the  date  thereof  become  liens 
in  like  manner  and  extent,  as  judgments  en- 
tered in  term  time,  a  judgment  on  a  note  pay- 
able in  Illinois,  and  containing  a  i>ower  of  at- 
torney to  enter  judgment  in  term  time  or  vaca- 
tion, was  properly  entered  in  vacation  by  the 
clerk  without  any  order  of  court. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  f  101;    Dec.  Dig.  {  63.*] 

2.  Judgment  (f  815*)— Confession— Fobeion 
Judgment- VEBiTT. 

An  Illinois  judgment,  entered  by  the  derk 
on  confession  in  vacation,  having  been  held  by 
the  Supreme  Court  of  Illinois  to  import  abso- 
lute verity,  and  not  subject  to  impeachment  by 
defenses  available  between  the  parties  origi- 
nally, such  judgment  was  entitied  to  the  same 
force,  and  was  not  subject  to  defenses  origi- 
nally available,  when  sued  on  in  Missouri. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  f(  1445-1448;    Dec.  Dig.  |  815.*] 

3.  Judgment  (5  46*) — Confession— Poweb  of 

ATTOBNET— Coo  NO  VIT— V  ABI ANCE. 

Where  a  note  containing  a  power  of  at- 
torney to  confess  judgment  authorized  the  at- 
torney to  waive  and  release  all  errors  which 
might  intervene  in  the  proceeding,  and  a  cogno- 
vit, pursuant  to  which  judgment  was  entered, 
waived  the  right  of  appeal,  the  variance  was 
not  material. 

[Ed.  Note. — For  other  cases,  see  Judgment 
Cent.  Dig.  |§  65-67,  70,  72,  85-88;  Dec.  Dig. 
I  46.*] 

4.  Judgment  (J  46*)— Confession— Indobsee 
OF  Note. 

Where  a  negotiable  note  contained  a  power 
of  attorney  authorising  confession  of  judgment 
in  favor  of  the  payee,  the  power  was  efifective 
to  authorize  confession  of  judgment  in  favor 
of  an  indorsee. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  if  65-67,  70,  72,  85-88;  Dec.  Dig. 
§46.*] 

5.  Judgment    (|   60*)— Confession— Cogno- 
vit—Attobney  OF  RECOBD. 

Where  a  note  contained  a  power  authoriz- 
ing an  attorney  of  a  court  of  record  to  appear 
for  the  maker  and  confess  judgment,  and  the 
certificates  of  the  clerk  and  jud^e  to  a  judg- 
ment confessed  showed  that  the  judgment  was 
confessed  in  the  circuit  court  of  Adams  coun- 
ty, 111.,  and  that  such  court  was  a  court  of  rec- 
ord, and  it  also  appeared  that  the  clerk  of  that 
court  accepted  the  cognovit  as  being  signed  by 
an  attorney,  and  the  judgment  recited  that  the 
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person  who  signed  the  coniont  was  an  attor- 
ney, it  would  be  presumed  that  be  was  an  at- 
torney of  that  coart;  and  hence  the  judgment 
was  not  objectionable  for  failure  to  show  that 
the  cognovit  was  signed  by  an  attorney  of  a 
court  of  record. 

[Ed.  Note. — Fpr  other  cases,  see  Judgment, 
Cent.  Dig.  gi  94,  98,  98;   Dec.  Dig.  |  60.»1 

Appeal  from  drcnlt  Court,  Pike  Coonty; 
B.  H.  Dyer,  Judge. 

Action  by  James  Jarrett  against  L.  M.  Sip- 
pely  and  others.  Judgment  for  plaintiff,  and 
defendants  appeal.    Affirmed. 

D.  A.  Ball  and  J.  B.  Pew,  both  of  Louis- 
iana, Mc,  for  appellants.  Pearson  &  Pear- 
son,  of  Louisiana,  Mo.,  for  respondent. 

BEYNOLDS,  P.  J.  This  is  an  action  on  a 
Judgment  rendered  in  vacation  by  the  clerk 
of  the  circuit  court  of  Adams  county,  in  the 
state  of  Illinoia  The  note  upon  which  that 
Judgment  was  rendered  Is  as  follows: 

"$150.00  Chicago,  ni.,  Nov.  1,  1005. 

"On  or  before  Feb.  1st,  1906,  after  date,  for 
value  received,  I,  we,  or  either  of  us,  promise 
to  pay  A.  H.  Warren,  or  bearer  One  Hundred 
and  Fifty  Dollars,  at  the  Colonial  Trust  & 
Savings  Bank,  Chicago,  Illinois,  with  interest 
at  7  per  cent  i>er  annum  from  date  until  paid. 

"And  to  secure  the  payment  of  said 
amount,  I  hereby  authorize  irrevocably  any 
attorney  of  any  court  of  record  to  appear  for 
me,  In  such  court  in  term  time  or  vacation, 
at  any  time  hereafter  and  confess  Judgment, 
without  process,  for  such  amount  as  may  ap- 
pear to  be  unpaid  thereon,  Including  a  fifteen 
per  cent  attorney  fee,  together  with  costs 
and  all  other  expenses,  and  to  waive  and 
release  all  errors  which  may  intervene  in  any 
such  proceedings  and  consent  to  Immediate 
execution  upon  such  Judgment,  bereby  rati- 
fying and  confirming  all  that  said  attorney 
may  do  by  virtue  hereof.  The  interest  on 
this  note  Is  payable  quarterly,  and  the  entire 
note  to  be  due  when  there  is  Interest  due  and 
unpaid.  All  delinquent  Interest  is  to  draw 
seven  per  cent  for  the  time  delinquent  The 
makers  and  endorsers  hereof  waive  demand, 
notice  and  protest  L.  M.  Sippely, 

"W.  H.  Sippely." 

Under  date  of  November  20,  1905,  the 
payee  of  the  note  indorsed  It  for  value  to 
James  Jarrett,  the  respondent  here,  plaintiff 
below. 

It  api)ears  by  the  certified  copy  of  the  Judg- 
ment that  on  the  20th  of  December,  1906, 
a  declaration  or  narrative,  as  It  Is  called, 
with  affidavit  and  note  attached,  as  well  as 
a  cognovit,  were  filed  with  the  clerk  of  the 
circuit  court  In  vacation.  The  narrative  sets 
nut  the  execution  of  the  note.  Its  indorsement 
for  value  and  before  It  was  due  to  respond- 
ent and  the  failure  of  the  makers,  appellants 
here,  to  pay.  The  cognovit  entered  In  the 
cuuse  and  before  the  clerk  Is  in  the  usual 
form  of  a  cognovit  actionem,  setting  up  that 


the  makers  of  the  note  appeared  before  the 
clerk  by  their  attorney,  waived  service  of 
process,  admitted  the  execution  of  the  note, 
saying  that  they  cannot  deny  the  action  of 
plaintiff,  nor  but  that  they,  the  defendants, 
undertook  and  promised  in  manner  and  form 
as  set  out.  nor  but  that  the  plaintiff  has 
sustained  damages  on  occasion  of  the  non- 
performance of  the  several  promises  and  un- 
dertakings in  the  declaration  mentioned,  in- 
cluding the  sum  of  $24.28  for  his  reasonable 
attorney's  fees  for  entering  up  this  Judgment 
over  and  above  his  other  costs  and  charges  by 
him  about  his  suit  In  this  behalf  .expended 
to  the  amount  of  $186.20,  "and  the  said  de- 
fendants further  agree  that  no  writ  of  error 
or  appeal  shall  be  prosecuted  on  the  Judg- 
ment entered  by  virtue  hereof,  nor  any  bill 
in  equity  filed  to  interfere,  in  any  manner, 
with  the  operation  of  said  Judgment  and 
that  they  hereby  release  all  errors  that  may 
Intervene  in  entering  up  the  same,  or  issuing 
the  execution  thereon,  and  consent  to  im- 
mediate execution  upon  such  Judgment" 
This  Is  signed,  "W.  P.  Martlndale,  Defend- 
ants' Attorney."  To  this  Is  attached  the 
affidavit  of  A.  H.  Warren,  the  payee  of  the 
note,  to  the  effect  that  he  Is  acquainted  with 
the  makers,  saw  them  sign  the  note  and 
power  of  attorney  and  that  the  signatures 
to  the  note  and  power  of  attorney  are  the 
genuine  signatures  of  the  defendants;  that 
they  are  alive  and  that  the  debt  is  due  and 
unpaid.  Whereupon  Judgment  was  entered 
up  by  the  clerk  of  the  circuit  court  In  vaca- 
tion which,  foUovring  the  title  of  the  cause, 
recites  that  on  the  20th  of  December,  1906, 
in  vacation,  before  the  clerk  of  the  circuit 
court,  the  above  named  plaintiff  comes  by 
his  attorney  and  files  his  declaration,  the 
note  sued  on  and  power  of  attorney  and  proof 
of  execution  of  note  and  power  of  attorney, 
"and  also  come  the  defendants  by  W.  P.  Mar- 
tlndale,  their  attorney,  who  enters  the  appear- 
ance of  the  defendants  herein,  files  his  cog- 
novit, waives  issue  and  service  of  process, 
and  confesses  Judgment  in  favor  of  the  plain- 
tiff and  against  the  defendants  for  the  sum 
of  $186.20,  and  waives  all  right  of  appeal  and 
all  errors  that  may  Intervene  in  entering 
Judgment  and  Issuing  execution  thereon.  It 
is  therefore  considered  that  said  plaintiff 
have  and  recover  of  said  defendants  the  said 
sum  of  $186.20,  for  his  damages  and  also 
his  costs  and  charges  by  him  herein  expended 
and  that  he  have  execution  therefor."  Fol- 
lowing a  taxation  of  costs  are  the  certifi- 
cates of  the  derk,  of  the  Judge  of  the  circuit 
court  and  of  the  clerk,  all  In  due  form  as 
provided  by  the  act  of  Congress  governing 
and  regulating  such  certificates.  (See  3  Bev. 
Stat  Mo.  1909,  p.  8711  et  seq.) 

Setting  up  the  rendition  of  this  Judgment 
the  petition  prays  for  Judgment  thereon  In 
the  sum  of  $186.20  and  Interest  thereon  at 
the  rate  of  7  per  cent  per  annum  from  the 
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date  of  the  Judgment  and  for  the  snm  of  |4 
taxed  as  costs  therein  and  for  costs  of  this 
proceeding. 

The  amended  answer  of  defendants,  admits 
ting  that  on  or  about  the  1st  of  November, 
1905,  they  signed  what  was  represented  to 
them  as  an  ordinary  promissory  note,  denies 
that  they  signed  the  cognovit  authorizing  and 
empowering  any  attorney  of  any  conrt  of 
record  to  appear  and  confess  Judgment  for 
them  in  any  court  of  record,  and  avers  that 
If  their  names  are  to  any  such  a  document 
it  Is  a  forgery  or  'that  they  were  fraudulently 
deceived  by  plaintiff  and  by  said  Warren, 
both  of  whom  were  present  at  tbe  time  of  the 
execution  and  delivery  of  the  note.  They 
therefore  aver  and  charge  the  fact  to  be  that 
at  the  time  of  the  execution  of  the  note  for 
1160,  plaintiff  and  Warren,  then  and  there 
falsely  and  frandulently  represented  to  them 
that  they  were  only  signing  a  promissory 
note  and  falsely  and  fraudulently  concealed 
from  them,  if  it  is  a  fact  that  they  did  sign, 
that  they  were  also  signing  the  said  cognovit; 
that  relying  upon  the  statements  of  plaintiff 
and  Warren,  defendants  signed  tbe  note  be- 
lieving at  the  time  that  they  were  simply 
signing  an  ordinary  promissory  note.  Fur- 
ther answering,  they  allege  that  the  note  was 
obtained  from  them  without  any  considera- 
tion of  any  kind,  all  of  which  plaintiff  well 
knew.  It  is  further  alleged  that  the  note  was 
executed  and  delivered  in  Pike  county,  Mis- 
souri, and  that  it  was  on  a  representation 
made  by  Warren  in  the  presence  of  plaintiff 
that  he  could  cure  one  of  the  defendants  of  a 
disease  from  which  he  was  suffering,  and 
that  relying  upon  these  representations, 
which  were  false,  fraudulent  and  untrue,  as 
known  to  plaintiff  and  Warren,  defendants 
signed  what  was  represented  to  them  to  be 
an  ordinary  promissory  note;  that  the  note 
they  signed,  being  an  ordinary  promissory 
note,  as  they  aver,  being  the  only  note  of  any 
kind  or  description  wliich  they  signed,  exe- 
cuted or  delivered  to  Warren,  they  aver  that 
It  was  made  and  executed  and  delivered  to 
Warren  at  the  home  of  the  defendants  in 
Pike  county,  Missouri.  They  also  deny  that 
they  ever  appeared  in  the  circuit  court  of 
Adams  county,  Illinois,  or  that  they  were 
ever  served  with  process  from  that  court  to 
api)ear  and  defend  the  action;  deny  that 
they  ever  employed  Martindale  or  any  other 
attorney  to  appear  in  court  for  them.  Where- 
fore they  aver  that  the  court  did  not  obtain 
Jurisdiction  of  the  person  of  the  defendants. 
They  further  aver  that  the  Judgment  relied 
on  was  obtained  by  fraud  on  the  part  of 
plaintiff  in  that  he  well  knew  at  tbe  time  that 
defendants  did  not  sign  the  cognovit;  that 
they  were  residents  of  Pike  county,  Missouri; 
that  the  note  was  made,  executed  and  deliv- 
ered to  Warren  in  Pike  county,  Missouri,  but 
knowing  these  facts  to  be  true,  plaintiff  had 
falsely  and  fraudulently  withheld  them  from 
the  Adams  Circuit  Court  at  the  time  of  the 
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rendition  of  tbe  Judgment  and  had  led  that 
court  to  believe  that  the  note  was  executed 
and  delivered  in  the  state  of  Illinois.  Hence 
they  aver  that  the  Judgment,  at  the  time  it 
was  rendered,  was  fraudulently  obtained 
and  therefore  void.  Finally  and  further  an- 
swering, they  aver  that  the  Judgment  claimed 
to  have  l>een  rendered  by  the  Adams  County 
Circuit  Court  in  the  state  of  Illinois  did  not 
conform  to  the  cognovit  set  out  by  the  tran- 
script of  tbe  clerk  of  said  court  and  is  there- 
fore void. 

A  general  denial  by  way  of  reply  was  filed 
to  this. 

The  cause  was  tried  before  the  court,  a 
Jury  being  waived,  and  plaintiff  offered  in 
evidence  tbe  duly  certified  copy  of  the  Judg- 
ment before  referred  to. 

Four  objections  were  made  to  the  recep- 
tion of  this  certified  Judgment  in  evidence: 
First,  that  it  was  not  a  Judginent  by  con- 
fession l>ecause  on  its  face  it  shows  that  ev- 
idence was  heard.  Second,  that  it  goes  fur- 
ther than  is  autiiorlzed  by  the  cognovit  in 
that  it  waives  all  right  of  appeal.  Third, 
that  it  does  not  find  as  a  fact  that  W.  P. 
Martindale,  who  pretended  to  represent  de- 
fendants, was  at  the  time  of  tbe  rendition 
of  the  Judgment  offered  in  evidence,  an  at- 
torney of  record  of  the  drcnlt  court  of  Ad- 
ams county,  state  of  Illinois.  Fourth,  be- 
cause tbe  cognovit  or  power  of  attorney  does 
not  authorize  any  attorney  outside  of  the 
state  of  Missouri  to  enter  the  appearance  of 
the  defendants  and  confess  a  Judgment 
against  them.  These  objections  were  all 
overruled  by  the  court,  defendants  except- 
ing. Thereupon  the  record  of  the  Judgment 
above  referred  to,  certified  as  above^  was  ad- 
mitted and  read  in  evidence. 

Plaintiff  also  read  in  evidence  section  66 
of  the  Revised  Statutes  of  1899  of  the  state 
of  Illinois,  and  a  decision  of  the  Supreme 
Conrt  of  that  state  in  Roche  v.  Beldam,  119 
111.  320,  10  N.  E.  191. 

This  was  plaintiff's  case,  whereupon  de- 
fendants requested  the  court  to  find  for  de- 
fendants upon  the  evidence.  ■  This  was  over- 
ruled, defendants  excepting. 

In  support  of  their  defense  both  defend- 
ants were  offered  as  witnesses.  They  testi- 
fied that  they  lived  on  Buffalo  Creek,  in 
Pike  county,  Missouri ;  were  never  in  Chica- 
go; were  not  in  Illinois  on  November  1, 
1005;  were  acquainted  with  Warren,  the 
payee,  and  Jarrett,  the  holder  of  the  note. 
All  of  this  evidence  was  received  over  the 
objection  of  plaintiff,  counsel  for  plaintiff 
stating  that  their  p(»itlon  was  that  it  did 
not  make  any  difference  how  much  fraud  in 
the  execution  and  delivery  of  the  note  there 
may  have  been,  as  all  matters  connected 
with  the  execution  of  the  note  were  merged 
in  the  Judgment,  and  that  the  only  evidence 
that  defendants  can  have  or  offer  in  support 
of  their  defense  is  as  to  the  validity  of  the 
Judgment    Defendants  then  asked  these  wit- 
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nesses  wbat  time  In  the  day  Warren  anfl 
the  plaintiff  in  the  case  had  come  to  their 
premises  in  Pike  county.  This  was  objected 
to  as  immaterial.  The  court  asked  counsel 
for  defendants  for  what  purpose  they  were 
offering  this  evidence.  Counsel  stated  that 
be  proposed  to  show  by  these  witnesses  that 
the  note  set  out  was  not  the  note  they  sign- 
ed, nor  had  they  authorized  any  attorney  to 
sign  the  cognovit  nor  did  they  sign  the  cog- 
novit set  out  In  the  Judgment  nor  authorize 
anybody  to  sign  their  names  to  it,  and  that 
If  their  names  are  signed  to  the  note  as  here 
set  out,  it  is  either  a  forgery  or  they  were 
deceived  at  the  time  they  read  the  note  and 
signed  It  To  this  counsel  for  plaintiff  ob- 
jected that  that  would  have  been  a  good  de- 
fense to  the  note  before  the  Illinois  court,  but 
not  to  this  action  on  the  Judgment.  The 
court  sustained  this  objection,  defendants  ex- 
cepting. Counsel  for  defendants  then  offer- 
ed to  prove  by  these  witnesses  that  at  the 
time  the  note  was  prepared  it  was  an  ordi- 
nary promissory  note  with  no  cognovit  or 
power  of  attorney  to  It,  authorizing  any  one 
as  their  attorney  to  appear  and  enter  Judg- 
ment or  otherwise  for  them;  that  they  pro- 
posed to  show  by  these  witnesses  that  this 
man  Warren,  with  the  plaintiff  in  this  case, 
first  having  visited  the  home  of  the  witness, 
and  after  making  misrepresentations  and 
Warren  misrepresenting  himself,  succeeded 
in  getting  an  ordinary  promissory  note  and 
that  the  note  was  without  any  consideration. 
This  was  objected  to  for  the  reason  as  be- 
fore stated  and  the  objection  sustained. 

This  was  all  the  testimony  offered  by  de- 
fendants and  at  its  conclusion  they  again  re- 
guested  the  court  to  find  for  them  under  the 
evidence.  This  was  refused,  defendants  ex- 
cepting. The  court  taking  the  cause  under 
advisement,  afterwards  found  In  favor  of 
plaintiff  and  rendered  Judgment  in  his  fa- 
vor in  the  sum  of  $250.  Interposing  a  mo- 
tion for  new  trial  and  excepting  to  that  be- 
ing overruled,  defendants  duly  perfected 
their  appeal  to  this  court 

[1]  The  decision  of  this  cause  lies  within 
a  very  small  compass  and  turns  upon  the 
validity  of  the  Judgment  entered  In  vacation 
before  the  clerk  of  the  circuit  court  of  Ad- 
ams county,  Illinois.  The  statute  of  Illinois 
relied  upon,  section  66,  Illinois  Revised  Stat- 
utes 1889,  p.  1292,  which  will  also  be  found 
in  Hurd's  1912  Edition  of  the  Revised  Stat- 
utes of  Illinois,  as,  section  88,  chap.  110,  p. 
1782,  Is  as  follows :  "Any  person,  for  a  debt 
bona  fide  due  may  confess  Judgment  by  him- 
self or  attorney  duly  authorized,  either  in 
term  time  or  vacation,  without  process. 
Judgments  entered  in  vacation  shall  have 
like  force  and  effect,  and  from  the  date 
thereof  become  liens  in  like  manner  and  ex- 
tent as  Judgments  entered  in  term." 

[J]  This  statute  has  been  construed  by  the 
Supreme  Court  of  the  state  of  Illinois,  not 
only  in  Roche  v.  Beldam,  supra,  but  in  many 
other  cases.    Roche  v.  Beldam,  however,  was 


a  Judgment  in  the  drcnit  court  in  term  and 
not  before  the  clerk.  It  Is  in  point  in  sup- 
port of  the  proposition  made  by  counsel  for 
respondent,  that  a  record  on  the  Judgment 
by  confession  Imports  absolute  verity  and 
cannot  be  contradicted,  the  Supreme  Court 
of  Illinois  saying  In  that  case  (119  lU.  at 
page  323,  10  N.  B.  at  page  192) :  "When  the 
record  is  once  made  tip,  it  is  conduslve  tip- 
on  all  parties  until  altered  or  set  aside  by 
a  court  of  competent  Jurisdiction,  and  so  the 
adjudged  cases  all  hold." 

In  Keith  et  aL  v.  KeUdgg  et  aL,  97  lU. 
147,  the  question  came  directly  before  the 
Supreme  Court  of  that  state  as  to  the  con- 
struction of  this  section  66.     In  that  case 
the  warrant  of  attorney  was  almost  identi- 
cal in  language  with  the  one  before  us.  with 
this   very   notable    iexceptlon,   that    wherein 
this  warrant,  Judgment  is  authorized  to  be 
entered  "in  term  time  or  vacation,"  the  one 
before  the  court  in  Keith  v.  Kellogg,  snpra, 
authorized  and  empowered  any  attorney  at 
law  of  the  state  of  Illinois,  "to  appear  before 
any  court  of  record  in  this  state  and  confess 
Judgment,"  etc.    The  question  there  present- 
ed was  whether  the  terms  "before  any  court 
of  record,"  etc.,  ex  vi  termini,  excluded  the 
power  to  enter  up  Judgment  on  confession  in 
vacation   before   the  clerk.     The  Judgment 
had  been  taken  before  the  clerk  in  vacation. 
It  is  said  by  the  court  Goc.  cit  153)   that 
if  the  warrant  of  the  attorney  in  the  caae 
had  in  express  terms  authorized  an  appear- 
ance and  confession  of  a  Judgment  In  any 
court  of  record  in  the  state  either  in  term 
time  or   in  vacation,   the  court  would   pre- 
sume that  no  one  would  question  the   va- 
lidity of  the  judgment  under  the  alMve  sec- 
tion 66,  and  the  court  concludes  (Loc   cit 
154) :    "Where  a  Judgment  is  entered  in  a 
circuit  court  in  vacation  under  the  provisions 
of  the   above   section,    in   pursuance   of   a 
proper  warrant  of  attorney,  as  soon  as  the 
entry  is  made  it  becomes,  by  the  force  and 
sentence  of  law,  a  Judgment  in  a  court  of 
record,  and,  as  such,  has  the  same  force  and 
effect  as  any  other  Judgment"    Two  of  the 
justices  of  the  Supreme  Court,  Mr.  Justice 
Walker  and  Mr.  Justice  Scott  dissented,  hold- 
ing that  the  power  of  attorney  before  the 
court  conferred  no  power  to  confess  Jadg- 
ment  in  vacation.     Afterwards,  however,  in 
Conkllng  v.  Ridgely  &  Co..  112  lU.  36,  44. 
1  N.  E.  261,  265,  54  Am.  Rep.  204.  where  the 
point  was  made  that  the  clerk  of  the  drcoit 
court  had  no  authority  to  enter  a  judgment 
by  confession  in  vacation  without  an  order 
from  the  Judge  directing  it  to  be  done,  it  is 
said  by  the  court,  citing  several  cases,  that 
it  has  been  repeatedly  held  that  the  entry  of 
a  Judgment  In  vacation  is  not  a  judical  act; 
that  under  the  Illinois  law  the  Judge  has  no 
power  to  make  orders  in  vacation  unless  it 
is  conferred  upon  him  by  statute  and  that 
the  statutes  giving  powers  to  the  Judgra  in 
vacation  do  not  include  the  power  to  order 
the  entry  of  judgments  by  confession.    Con- 
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tlnulngr,  the  court  says:  "It  is  true  the  stat  i 
ute  does  not  in  terms  authorize  the  clerk  to 
enter  up  the  Judgment;  but  as  it  provides 
that  judgments  may  be  confessed  in  vaca- 
tion. It  by  necessary  implication  gives  such 
authority."  Mr.  Justice  Walker  was  a  mem- 
ber of  the  court  who  appears  to  have  con- 
curred In  this  opinion,  only  one  of  the  jus- 
tices, Mr.  Justice  Craig,  dissenting.  So  that 
we  may  assume  that  Keith  v.  Kellogg,  supra, 
states  the  rule  of  decision  in  Illinois. 

In  Whitney  v.  BoUlen,  157  111.  571,  42  N. 
B.  162,  the  question  was  again  distinctly  pre- 
sented as  to  whether  a  judgment  by  confes- 
sion could  be  taken  before  the  clerk  in  vaca- 
tion and  the  rule  announced  in  Keith  v.  Kel- 
logg, supra,  again  recognized  as  correct  We 
hold,  therefore,  that  under  the  construction 
of  this  section  of  the  Illinois  statute,  so 
placed  upon  it  by  the  Supreme  Court  of  that 
state,  the  judgment  here  entered  on  confes- 
sion and  before  the  clerk  in  vacation  stands 
as  the  judgment  of  the  court  and  is  entitled 
to  the  same  presumptions,  the  same  force, 
and  is  as  conclusive,  as  if  entered  by  the 
court  In  term,  and  that  the  trial  court  com- 
mitted no  error  In  admitting  the  certificate 
of  it  in  evidence  and  in  overruling  the  ob- 
jections to  it  made  by  counsel  for  appellants. 

[3]  It  is  urged  that  this  confession  or  cog- 
novit goes  beyond  the  power  conferred,  in 
that  it  waives  t'he  right  of  appeal.  We  do 
not  think  that  this  variance  is  material.  In 
and  by  the  power  of  attorney  the  makers  of 
the  note  authorized  the  attorney  "to  waive 
and  release  all  errors  which  may  intervene 
in  any  such  proceeding."  With  such  a  waiv- 
er any  appeal  would  have  been  useless.  Fur- 
thermore, if  an  appeal  had  been  attempted 
from  this  judgment,  the  question  as  to  wheth- 
er the  attorney  had  gone  beyond  the  power 
conferred  In  waiving  the  right  of  appeal, 
might  arise.*  In  any  view  of  the  point,  we  do 
not  think  that  it  is  such  a  variance  as  to  in 
any  manner  constitute  a  departure  or  a  fa- 
tal variance,  rendering  the  judgment  void. 
We  do  hold,  fully  recognizing  the  rule  an- 
nounced in  all  of  the  cases  in  our  court,  as 
well  as  in  other  courts,  in  which  like  powers 
of  attorney  and  judgments  entered  thereun- 
der have  been  the  subject  of  adjudication, 
that  these  powers  of  attorney  are  to  be  strict- 
ly construed  and  literally  complied  with.  See 
First  National  Bank  of  Kansas  City  v.  White, 
220  Mo.  717,  120  S.  W.  36. 

[4]  We  are  referred  by  the  learned  coun- 
sel for  appellant  to  the  case  of  Spence  v.  £m- 
erlne,  46  Ohio  St  433,  21  N.  E.  866,  15  Am. 
St  Rep.  634,  a  decision  by  the  Supreme  Court 
of  Ohio,  as  holding  that  the  warrant  of  at- 
torney conferred  no  authority  to  confess  judg- 
ment against  the  maker  of  the  note  in  favor 
of  the  holder  to  whom  the  payee  had  trans- 
ferred the  note  by  delivery.  It  is  true,  the 
decision  in  that  case  does  lend  some  color 
to  this  claim,  but  several  of  the  Illinois  de- 
cisions we  have  referred  to  above  are  to  the 


contrary.  We  see  no  reason  why  the  latter 
should  not  be  accepted  here.  This  note  is  a 
negotiable  instrument,  under  sections  0972 
and  9973,  Rev.  Stat  1909,  parts  of  the  "Ne- 
gotiable Instrument  Law."  It  is  :true  that 
the  statutes  of  Illinois  on  this  matter  were 
not  in  evidence  here  but  looking  at  them  we 
find  that  sections  19  and  20,  Hurd's  Edition 
Illinois  Statutes,  1912,  p.  1591,  are  identi- 
cal with  the  above  sections  of  our  own  law. 

In  Vennum  v.  Mertens,  119  Mo.  App.  461, 
95  S.  W.  292,  a  judgment  by  confession  was 
rendered  on  a  note  practically  Identical  with 
the  one  before  us,  and  the  judgment  was  ren- 
dered by  confession  in  favor  of  the  party  to 
whom  the  note  had  been  assigned,  it  having 
been  duly  indorsed,  says  our  court,  by  the 
payee  and  delivered  to  the  plaintiff  on  the 
day  of  its  date,  which  was  before  maturity. 
Therefore,  the  iralnt  made  by  learned  counsel 
for  appellants,  that  there  was  no  authority, 
under  this  power  of  attorney,  to  enter  up 
judgment  in  favor  of  any  one  except  the  orig- 
inal payee,  cannot  be  sustained. 

We  think  that  the  learned  trial  judge  was 
not  in  error  in  the  exclusion  of  the  evidence 
offered  by  appellants. 

Our  Supreme  Court  in  Crim  v.  Crlm,  162 
Mo.  544,  63  S.  W.  489,  54  L.  R.  A.  602,  85 
Am.  St  Rep.  521,  has,  as  we  think,  settled  all 
of  the  questions  attempted  to  be  raised  by 
counsel  for  appellants  over  the  Introduction 
of  evidence  in  the  case.  In  that  case  evi- 
dence was  received  attacking  the  considera- 
tion of  the  note,  the  answer  setting  up  prac- 
tically the  same  defenses  that  were  here  at- 
tempted to  be  made  to  this  judgment  and  the 
note  on  which  it  was  based.  The  trial  court 
instructed  the  jury,  of  its  own  motion,  that 
their  verdict  would  be  for  the  plaintiff  for 
the  full  amount  of  the  judgment  sued  on  and 
interest  "unless  you  further  believe  from  the 
preponderance,  or  greater  weight  of  the  evi- 
dence, that  the  defendant  at  the  time  he  sign- 
ed the  note  upon  which  the  judgment  sued  on 
is  based,  had  no  knowledge  that  the  said  note 
contained  a  power  of  attorney  to  confess 
judgment  and  had  no  intention  to  sign  such 
a  note,  in  which  case  your  judgment  will  be 
for  defendant"  There  was  a  judgment  for 
defendant,  from  which  plaintiff  appealed. 
Our  Supreme  Court  held  that  the  trial  court 
had  erred  In  giving  this  instruction;  that 
neither  the  answer  nor  the  evidence  showed 
any  defense  to  the  suit  and  that  the  trial 
court  should  have  directed  a  verdict  for  the 
plaintiff.  The  opinion  in  Crim  v.  Crim  was 
first  rendered  by  Division  No.  1,  and  on  the 
dissent  of  Judge  ValUant  transferred  to  the 
court  in  banc,  where  in  an  opinion  by  Judge 
Marshall,  who  had  delivered  the  one  In  Divi- 
sion No.  1,  the  question  of  the  conclusiveness 
of  the  judgment  is  very  fully  gone  into,  it 
being  reiterated  that  a  judgment  of  this  kind, 
rendered  on  confession,  in  a  court  of  a  sister 
state,  is  under  the  protection  of  the  first  sec- 
tion of  the  fourth  article  of  the  Constitution 
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of  tbe  United  States,  whldi  ordains  that 
"full  faith  and  credit  shall  be  given  in  each 
state  to  the  public  acts,  records  and  Judicial 
proceedings  of  every  other  state." 

[t]  It  if  said  by  counsel  for  appellants  that 
it  does  not  appear  that  the  attorney  who 
signed  the  cognovit  was  an  attorney  "of  any 
court  of  record."  The  certificates  of  the 
clerk  and  that  of  the  Judge  show  that  the 
circuit  court  of  Adams  coun^,  Illinois,  Is  a 
court  of  record:  the  clerk  of  that  court  ac- 
cepted the  cognovit  as  being  signed  by  an 
attorney:  the  Judgment  recites  that  the  per- 
son who  signed  the  cognovit  la  an  attorney. 
We  think  It  a  fair  presumption  that  he  was 
an  attorney  of  that  court 

Without  going  into  the  case  any  further, 
we  think  on  the  authority  of  the  decisions  we 
have  referred  to  above,  namely,  those  of  the 
Supreme  Court  of  the  state  of  Illinois,  of 
the  Supreme  Court  of  our  state,  and  of  our 
own  court,  the  Judgment  here  rendered  and 
on  which  this  action  was  instituted,  is  a  valid 
Judgment  of  a  court  of  record  of  the  State  of 
Illinois  and  as  such  is  entitled  to  full  faith 
and  credit  in  the  courts  of  tbis  state  and  is 
not  open  to  attack  in  our  courts  on  any  of 
the  grounds  here  attempted  in  behalf  of  the 
appellants. 

The  Judgment  of  the  circuit  court  Is  af- 
firmed. 

NORTONI  and  ALLEN,  JJ.,  concur. 


BLIESNBB  T.  O.  SIESKBTBB  DISTIL- 
LING CO. 

(St.  Louis  Court  of  Appeals.    MissourL    May 

6,  1913.    ReheariDK  Denied  June 

17,  1913.) 

1.  Mastek  and  Sebvant  (I  289*)— Dangeb- 
ous   Appliances  — Injuries  — Evidence  — 

SUFnciKNCT. 

Eividence,  in  an  action  by  a  servant  against 
the  master  for  negligence  in  furnishing  him 
with  a  dangerous  appliance  to  work  with,  re- 
sulting in  injuries,  held  to  present  a  question 
for  the  jury  whether  the  servant  was  guilty 
of  contributory  negligence  by  continuing  to 
work  with  the  appliance  after  he  had  knowl- 
edge of  its  danger. 

[B^l.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  Si  1088,  1090,  109:^-1132; 
Dec.  Dig.  i  289.*] 

2.  Masteb   and   Servant    ({{    101,   102*)  — 
Tools— Master's  Duty. 

It  is  the  doty  of  the  master  to  furnish  his 
servant  with  reasonably  safe  appliances  to  work 
with. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  5S,  135.  171,  174,  17&-184, 
192;    Dec.  Dig.  §S  101,  102.*] 

3.  Master  and  Servant  (S  97*)- Deiective 
TooiiS — Negligence. 

In  determining  whether  a  master  was  neg- 
ligent in  not  furnishing  a  reasonably  safe  ma- 
chine to  work  with,  the  master  need  not  have 
anticipated  the  very  injury  complained  of,  or 
that  it  would  have  occurred  exactly  as  it  did. 


but  it  is  sufficient  tliat  the  negligence  was  the 
proximate  cause  of  the  injury. 

[Ed.  Note. — ^For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {  163;  Dec  IMg.  i  97.*] 

4.  Master  and  Servant  (>  107*)— Defective 
Tools— Master's  Dott. 

The  fact  that  tbe  appliance  furnished  by  a 
master  to  his  servant  is  simple,  and  for  a 
simple  purpose,  does  not  excuse  him  from  see- 
ing that  it  is  reasonably  safe  for  that  purpose. 

[Ed.  Note. — For  other  oases,  see  Master  and 
Servant  Cent  Dig.  ||  199-202,  212,  254.  2o5; 
Dec.  Dig.  I  107.»] 

5.  Master  and  Servant  ({  245*)— Dangex- 
ous  Appliances — Question  fob  Jubt. 

A  master  could  not  be  relieved  from  re- 
sponsibility for  injuries  to  bis  servant  result- 
ing from  bit  negligence  in  furnishing  him  an 
unsafe  instrument  to  work  with,  on  the  ground 
that  the  injury  arose  from  the  manner  in  which 
it  was  used,  rather  than  from  a  defect  inher- 
ent in  the  instrument  where  there  was  evi- 
dence that  tbe  servant  was  instructed  to  use 
it  as  he  did. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  gi  682,  778-788;  Dec.  Dig. 
S  245.*] 

6.  Master  and  Servant  (S  226*)— Appuako- 
Es— Risks  Assumed  bt  Servant. 

A  servant  never  assumes  the  risk  of  a 
master's  negligence,  but  only  such  risks  as  are 
incident  to  the  employment  after  the  perform- 
ance by  the  master  of  that  wliicb  the  law  re- 
quire's  of  him. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  |t  659  467;  Dec.  Dig.  | 
228.*] 

7.  Masteb  and  Servant  (|  234*)— Danger- 
ous Appliances— Knowledge  of  Danger. 

Mere  knowledge  on  the  part  of  the  servant 
of  the  danger  in  using  a  defective  instrument 
or  appliance  will  not  preclude  a  recovery  by  the 
servant  unless  the  danger  is  so  obvious  and 
imminent  that  a  man  of  ordina^  prudence 
would,  under  the  circumstances,  refuse  to  con- 
tinue to  work  with  the  instrumentality  in  ques- 
tion. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  fi  684-686,  706-709;  Dec. 
Dig.  {  234.*] 

8.  Master  and  Servant  (S  221*)— Danger- 
ous Appliances  —  Notice  to  Master  — 
Promise  to  Remedy. 

Notwithstanding  that  the  defect  or  the 
danger  in  the  appliance  is  known  to  servant 
yet,  if  he  complains  thereof  to  the  master,  and 
the  latter  promises  to  repair  the  defect  or  re. 
move  the  danger,  the  servant  may  recover  for 
an  injury  thereby  caused  within  such  period 
as  would  be  reasonable  to  allow  the  master  for 
its  performance. 

[Ed.  Note.- For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {|  638-040,  642-645;  Dec. 
Dig.  i  ij21.*] 

9.  Master  and  Servant  (|  288* )— Defective 
Maciiinert— Notice— Promise  to  Remedy 
Danger. 

Where  a  servant  continued  working  with  a 
machine  after  complaint  to  the  master  of  its 
defects,  and  it  could  be  reasonably  inferred 
from  the  evidence  that  he  was  induced  so  to  do 
by  promise  of  the  master  to  remedy  it  or  fur- 
nish a  better  machine,  whether  such  was  the  in- 
ducement was  a  question  for  the  jury. 

[Eld.  Note. — ^For  other  cases,  see  Master  and 
Servant  Cent  Dig.  $§  1068-1088;    Dec.  Dig.  g 

28a*] 
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10.  Tbiai   (S  296*)— IKBTBTTOHONS— Defects 
IN   Instbuctions  Cubbd   by   Subbkquknt 

INSTEUCTIONS. 

Where  an  instruction  for  plaintiff  was  giv- 
en purporting  to  cover  the  entire  case,  au- 
thoriziog  recovery  if  certain  facts  were  found, 
but  omitted  facts  necessary  under  the  law  to 
warrant  a  recovery  and  ignored  the  defense  of 
contributory  negligence,  but  in  other  instruc- 
tions given  for  defendant  the  facts  omitted 
were  supplied,  and  one  on  contribatory  negli- 
gence properly  given,  the  error  was  thereby 
cured. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
V\e.  {§  705-713,  715,  716,  718;    Dec  Dig.  & 

Appeal  from  St  LotdB  Circnit  Ooart;  Hugo 
Muench,  Judge. 

Action  by  Paul  BUesner,  by  Minnie  Blles- 
ner,  his  next  friend,  against  the  G.  Kiesmeyer 
Distilling  Company,  a  corporation.  Judg- 
ment for  plttintiS,  and  defendant  appeals. 
AfHrmed. 

Schnurmacher  &  Rassleur  and  G.  Wm. 
Senn,  all  of  St  Louis,  for  appellant  George 
A.  Davles  and  Andrew  0.  Ketrlng,  both  of 
St  Louis,  for  respondent 

ALLEN,  J.  This  is  an  action  by  a  serv- 
ant against  the  master  for  personal  Inju- 
ries received  In  the  course  of  the  employ- 
ment Wben  injured  plaintiff,  a  young  man 
20  years  of  age,  was  engaged  in  corking 
bottles  for  the  defendant  distilling  company, 
using  what  is  called  a  hand  corker,  consist- 
ing of  a  tube  or  cylinder  with  a  plunger, 
for  inserting  corks  in  bottles.  The  instru- 
ment in  question  was  operated  entirely  by 
hand.  It  is  claimed  by  plaintiff  that  the 
cylinder  of  the  corking  machine  which  he 
was  using  was  defective,  in  that  it  was  worn 
so  that  the  edge  of  the  metal  portion  of  It, 
which  it  seems  was  of  brass,  was  rough, 
having,  as  plaintiff  said,  little  "burrs"  or 
projections  on  it,  and  that  in  performing  his 
work  he  injured  his  finger  by  reason  of  the 
defects  in  the  instrument  aforesaid,  where- 
by it  became  Infected  resulting  in  blood  poi- 
soning. 

.  The  cause  originated  before  a  justice  of 
the  peace  and  the  statencent  filed  charges. 
In  substance,  that  defendant  negligently  per- 
mitted the  machine  in  question  to  become 
out  of  rep&ir  so  as  to  be  dangerous  for  use, 
which  defendant  knew,  or  by  the  exercise  of 
ordinary  care  would  have  known;  that  by 
reason  of  the  dangerous  condition  of  the  ma- 
chine plaintiff's  hand  was  Injured,  and  be- 
cause of  said  injury  blood  poisoning  set  in, 
etc.  There  was  judgment  for  plaintiff  be- 
fore the  justice,  and  defendant  in  due  time 
appealed  to  the  circuit  court,  where  a  trial 
was  had  before  the  court  and  a  jury,  re- 
sulting In  a  verdict  for  plaintiff.  Judgment 
was  entered  accordingly,  and  defendant  has 
appealed  to  this  court. 

[1]  The  evidence  discloses  that  in  operat- 
ing the  Instrument  in  question  small  pieces 
of  cork  would  remain  in  the  tube  after  in- 


serting a  cork  in  a  bottle,  and  which  had  to 
be  removed  before  the  corker  was  again 
used.  Plaintiff  was  in  the  habit  of  Inserting 
his  little  finger  In  the  cylinder  thereof,  in 
order  to  remove  these  pieces  of  cork.  It 
appeared  that  there  was  a  small  vrire  con- 
trivance which  might  be  used  for  this  pur- 
pose. Plaintiff  testified,  however,  that  to  use 
the  latter  took  too  much  time,  and  that  he 
was  instructed  by  his  foreman  to  use  his 
finger  therefor;  the  foreman  saying,  "Yon 
have  to  get  It  out  that  way  by  using  your 
finger." 

The  plaintiff  testified  that  he  knew  there 
was  danger  in  using  the  Instrument  in  Its 
defective  condition;  that  he  objected  to  us- 
ing it  because  of  these  defects,  but  that  de- 
fendant's foreman  told  him  that  others  were 
being  repaired,  and  directed  plaintiff  to  use 
this  one  until  the  others  were  available. 
The  foreman  denied  that  he  told  the  plaintiff 
to  take  the  pieces  of  cork  out  of  the  tube 
with  his  finger,  and  testified  that  they  could 
be  removed  by  a  stick,  or  be  blown  out 
He  admitted,  however,  that  when  using  the 
corker  he  ordinarily  cleaned  it  out  with  his 
finger.  He  did  not  deny  that  plaintiff  ob- 
jected to  using  the  corker  in  the  condition 
in  which  it  was,  or  that  he  told  plaintiff, 
in  effect  that  another  would  be  sui^lied 
him.  Another  witness,  Gustave  Rlesmeyer, 
Jr.,  connected  with  defendant  company,  tes- 
tified that  be  ordinarily  used  his  finger  to 
remove  such  pieces  of  cork  from  the  tube, 
though  it  was  possible  to  do  so  by  means  of 
a  small  stick  or  wire,  or  by  striking  the 
corker  sharply  against  something. 

The  assignments  of  error  i>ertaln  to  the 
overruling  of  a  peremptory  Instruction  in  the 
nature  of  a  demurrer  to  the  evidence  at 
the  close  of  plaintiff's  case,  and  again  at 
the  close  of  the  entire  case,  and  to  the  mat- 
ter of  giving  and   refusing  instructions. 

[2,  8]  1.  With  respect  to  the  court's  refus- 
al to  ^ve  defendant's  peremptory  instruction 
in  the  nature  of  a  demurrer  to  the  evidence, 
the  chief  Insistence  appears  to  be  that  the 
evidence  showed  that  plaintiff  was  guilty 
of  negligence  as  a  matter  of  law,  precluding 
a  recovery,  although  It  is  urged  that  there 
was  flo  substantial  evidence  of  negligence  on 
the  part  of  the  defendant  As  to  the  latter 
we  may  say  that  It  was,  of  course,  defend- 
ant's duty  to  furnish  his  servant  with  rea- 
sonably safe  appliances  with  which  to  per- 
form his  work,  and  it  would  seem  that  a 
reasonably  prudent  man  should  have  antici- 
pated that  some  Injury  might  occur  by  rea- 
son  of  the  defects  in  the  instrument  "It  is 
not  essential  that  defendant  could  have  an- 
ticipated the  very  injury  complained  of,  or 
that  it  would  have  anticipated  that  it  would 
have  occurred  in  the  exact  manner  in  which 
it  did  occur,  but  it  is  sufficient  if  the  negli- 
gence of  the  defendant  was  the  proximate 
cause  of  the  Injury."  Buckner  y.  Horse  & 
Mule  Co.,  221  Mo.  loc.  dt  710,  120  8.  W. 
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766 ;  Dean  ▼.  Ballroad,  100  Mo.  loa  dt  411, 
97  S.  W.  010;  Benton  v.  City  of  St  Louis, 
1S4  S.  W.  477,  and  cases  dted. 

[4]  2.  Appellant  Insists  that  the  Instru- 
ment In  question  was  a  very  simple  one,  and 
that  any  danger  therefrom  arose  from  the 
manner  In  which  It  was  used,  rather  than 
from  any  defects  or  defldendes  In  the  ap- 
pliance Itself.  And  in  this  connection  we  are 
referred  to  the  recent  decision  of  this  court 
In  Harris  ▼.  Bailroad,  146  Mo.  App.  524, 
124  S.  W.  576,  where  the  injuries  in  question 
were  received  by  reason  of  a  defective  daw- 
bar,  as  well  as  to  other  cases  of  that  char- 
acter. But  we  think  that  the  case  before  us 
does  not  fall  within  the  doctrine  of  such 
cases.  As  pointed  out  in  the  Harris  Case, 
there  are  numerous  cases  in  this  state  in 
which  the  master  has  been  held  liable  for  a 
negligent  breach  of  his  duty  in  respect  to 
furnishing  a  reasonably  safe  appliance,  al- 
though the  latter  was  simple  and  for  a 
simple  purpose.  See  Harris  v.  Railroad, 
supra,  146  Mo.  App.  loc.  dt.  536,  124  S.  W. 
676,  and  cases  dted. 

[S]  It  will  be  seen  that  in  the  case  to 
which  we  have  Just  referred  a  recovery  was 
denied,  on  the  ground  that  the  danger  in- 
volved did  not  Inhere  in  the  appliance  Itself, 
but  arose  from  the  mode  and  manner  in 
which  it  was  used;  the  servant  voluntarily 
choosing  an  unsafe  method  of  using  it,  rath- 
er than  a  safe  one.  It  is  urged  that  this 
is  true  in  the  case  before  ns,  in  that  plain- 
tifTs  injury  resulted  from  using  his  finger  to 
remove  piecee  of  cork,  instead  of  adopting 
another  means  for  so  doing;  but  we  think 
that  the  facts  take  the  case  out  of  the  doc- 
trine to  which  we  liave  Just  alluded.  This 
for  the  reason  that  there  was  evidence  from 
which  it  may  be  reasonably  Inferred  that 
plalntUf  was  expected  and  required  to  use 
the  instrument  in  question  in  the  manner 
In  which  he  did.  It  appears  that  this  was 
the  way  In  which  such  pieces  of  cork  were 
ordinarily  removed,  and  plaintiff  testified 
that  he  was  instructed  by  the  foreman  to 
remove  them  in  this  manner;  the  foreman 
saying:  "You  have  to  get  it  out  that  way 
by  using  your  finger."  Plalntlfr  testified  that 
too  much  time  would  be  consumed  in  doing 
it  In  another  way,  and  from  the  facts  in  evi- 
dence we  may  reasonably  conclude  that  for 
this  reason  plaintiff,  in  performing  his  work, 
was  required  to  use  his  finger  for  the  pur- 
pose mentioned. 

[I]  3.  There  being  evidence  of  negligence 
on  the  part  of  the  defendant  with  respect  to 
the  appliance  furnished,  recovery  cannot  be 
denied  plaintiff  on  the  ground  of  assumption 
of  risk,  upon  the  theory  that  he  knew  of  the 
defective  appliance  and  continued  to  use  it; 
but  the  question  to  be  determined  Is  whether 
the  plaintiff  is  thereby  guilty  of  oontributury 
negligence,  precluding  a  recovery.  Jewell  v. 
Bolt  &  Nut  Co.,  231  Mo.  176,  132  S.  W.  703, 
140  Am.  St  Bep.  515;  Cole  v.  Transit  Co., 
183  Mo.  81,  81  S.  W.  1138;    Cortla  t.  Mc- 


Nalr,  173  Mo.  270,  73  S.  W.  167;  Cole  v. 
Jones,  159  Mo.  App.  472,  141  S.  W.  689; 
Delo  v.  Old  Dominion  Mining  Co.,  160  Mo. 
App.  38,  141  $.  W.  687,  and  cases  dted. 

It  is  now  well  established  in  this  state 
that  the  servant  never  assumes  the  risk  of 
the  master's  negligence,  but  only  such  risks 
as  are  inddent  to  the  employment  after  the 
performance  by  the  master  of  that  which 
the  law  requires  of  him.  Jewell  v.  Bolt  ft 
Nut  Co.,  supra;  Cole  v.  Transit  Co.,  supra; 
Curtis  V.  McNair,  supra;  Cole  v.  Jones,  bu- 
l)ra ;  Delo  v.  Old  Dominion  Mining  Company, 
supra;  McMurray  v.  Railroad,  225  Mo.  272, 
125  S.  W.  751;  Holloran  v.  Foundry  Oa, 
133  Mo.  470,  35  S.  W.  260. 

[7]  4.  The  propriety  of  the  action  of  the 
trial  court  in  overruling  defendant's  demur- 
rer to  the  evidence  and  submitting  the  case 
to  the  Jury  depends  then  upon  whether  or 
not  plaintiff  should  be  held  to  have  been 
guilty  of  contributory  negligence  as  a  matter 
of  law.  Mere  knowledge  on  the  part  of  the 
servant  of  the  danger  Inddent  to  using  a 
defective  instrument  or  appliance  will  not 
preclude  a  recovery  by  the  servant  unless 
the  danger  Is  so  obvious  and  imminent  as  to 
portend  calamity,  ao  that  a  man  of  ordinary 
prudence  would,  under  the  circumstances,  re- 
fuse to  do  the  master's  bidding  and  to  continue 
to  work  with  the  instrumentality  in  ques- 
tion; and  whether  the  danger  was  so  obvioTts 
and  imminent  as  to  make  the  servant  guilty 
Of  contributory  negligence  is,  in  general  at 
least,  a  question  for  the  Jury.  Brands  v. 
St  Louis  Car  Co.,  213  Mo.  707,  112  S.  W. 
611.  18  L.  R.  A.  (N.  S.)  701 ;  George  v.  Rail- 
road, 225  Mo.  364,  125  S.  W.  210;  Burkard 
V.  Bope  Co.,  217  Mo.  loc.  cit  481,  117  S.  W. 
40;  Cole  v.  Jones,  159  Mo.  App.  472,  141  S, 
W.  689.  Certainly  it  is  for  the  Jury,  unless 
the  evidence  so  conclusively  shows  the  dan- 
ger to  have  been  so  obvious  and  Imminent 
that  no  prudent  man  would  have  Incurred  the 
risk  that  minds  of  reasonable  men  could  not 
differ  with  respect  thereto. 

[I]  6.  And  notwithstanding  the  fact  that 
the  defect  or  danger  is  known  to  the  serv- 
ant, yet  if  he  complains  thereof  to  the  mas- 
ter, and  the  latter  promises  to  repair  the 
defect  or  remove  the  danger,  the  servant 
may  recover  for  an  injury  thereby  caused 
within  such  a  period  as  would  be  reason- 
able to  allow  the  master  for  its  performance. 
This  is  firmly  established  in  the  law  of  this 
state.  Holloran  v.  Iron  ft  Foundry  Co.,  133 
Mo.  470,  35  S.  W.  260;  Buckner  ▼.  Horse  ft 
Mule  Co.,  supra,  and  cases  dted. 

Concerning  this  question,  however.  It  Is  in- 
sisted by  appellant  that  even  though  such 
promise  was  made,  it  does  not  appear  to 
have  been  the  inducement  to  plaintiff  to  re- 
main in  the  service  of  the  defendant,  and 
without  which  he  would  have  quit  and  hence 
avails  plaintiff  nothing.  In  support  of  this 
theory  we  are  cited  to  Coin  v.  Lounge  Co., 
222  Mo.  loc.  dt  614,  121  S.  W.  1,  26  L.  B.  A. 
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(N.  S.)  1179, 17  Ann.  Cas.  888,  and  antborltles 
there  cited.  It  is  true  tbat  this  doctrine 
appears  to  Imve  the  sanction  of  our  Su- 
preme Court;  but  an  examination  of  the 
authorities  upon  which  appellant  relies  in 
this  regard  discloses  that  they  are  cases  in 
which  the  only  reasonable  Inference  from 
the  testimony  was  that  the  servant  did  not 
continue  work  because  he  relied  upon  the 
master's  promise.  If  it  may  be  reasonably 
Inferred  from  the  evidence  that  plaintiff 
continued  in  the  work  in  reliance  upon  the 
promise  of  the  master,  then  we  take  it  that 
whether  or  not  he  so  continued  in  reliance 
thereupon  is  a  question  for  the  Jury.  There 
need  not  be  a  formal  notification  that  the 
servant  will  quit  the  service,  unless  the  de- 
fects be  repaired  or  remedied.  "It  is  suflS- 
cient  if,  from  the  circumstances  of  the  case, 
it  can  be  fairly  inferred  that  the  servant  is 
complaining  on  his  own  accord,  and  that  he 
was  induced  to  continue  in  the  service  by 
reason  of  the  promise.  It  Is  ordinarily  for 
the  jury  to  say  whether  the  servant's  reli- 
ance upon  a  promise  by  the  master  induced 
him  to  continue  work."  1  Labatt  on  Master 
and  Servant  (1904)  {  421,  and  authorities 
cited.  Here  we  think  the  evidence  such  that 
this  question  became  one  for  the  jury,  and 
it  was  properly  submitted  by  an  instruction. 

[f]  6.  Under  the  testimony  before  us  in 
the  record,  the  case  is  not  without  its  diffi- 
culties, yet  a  consideration  of  all  the  prin- 
ciples involved  leads  us  to  the  conclusion 
that  plalntifTs  evidence  was  sufficient  to  en- 
title him  to  a  submission  of  his  case  to  the 
jury.  As  we  have  said  above,  it  was  de- 
fendant's duty  to  furnish  a  reasonably  safe 
appliance.  And  failure  so- to  do  was  negli- 
gence on  its  part  There  is  evidence  that 
the  appliance  furnished  plaintiff  to  work 
with  was  worn  and  defective,  and  its  con- 
dition such  that  the  jury  might  fairly  find 
that  it  was  not  reasonably  safe  for  use  for 
the  purposes  for  which  it  was  intended; 
that,  discovering  its  defective  condition, 
plaintiff  notified  the  defendant's  foreman 
thereof,  and  the  latter  told  him  to  continue 
using  it  as  he  had  been  doing  until  another 
corking  machine  could  be  supplied  him  free 
from  the  defects  in  question.  While  this 
was  not  a  direct  promise  to  repair,  or  to  re- 
place the  instrument  by  one  free  from  such 
defects,  it  was  tantamount  to  a  promise  that 
this  would  be  done;  and  the  evidence  is 
sufficient  from  which  the  jury  may  conclude 
that  plaintiff  relied  upon  such  promise  and 
assurance  on  the  part  of  the  foreman  in  con- 
tinuing to  work  with  the  appliance.  We 
think  that  the  evidence  did  not  show  that 
plaintiff  was  guilty  of  contributory  negli- 
gence as  a  matter  of  law,  and  that  the  trial 
court  did  not  err  in  overruling  the  demurrer 
to  the  evidence. 

[It]  7.  Of  its  own  motion  the  court  in- 
structed the  jury,  in  substance,  that  If  they 
found  from  the  evidence  that  the  corking 


machine  in  question  was  out  of  repair  and  in 
a  defective  or  dangerous  condition  at  the 
time  of  plaintiff's  injury,  and  that  defend- 
ant or  its  foreman  knew  of  such  defective 
or  dangerous  condition  thereof,  and  that 
plaintiff  theretofore  called  the  foreman's  at- 
tention to  the  same  and  objected  or  protested 
against  using  the  machine  in  that  condition, 
and  that  thereupon  defendant  or  its  foreman 
assured  or  promised  plaintiff  that  within  a 
short  time  thereafter  plaintiff  would  be  fur- 
nished with  another  machine  in  good  condi- 
tion, and  tttat  until  furnishing  the  latter 
plaintiff  should  continue  the  use  of  the  ma- 
chine in  question,  and  that  if  the  jury  fur- 
ther And  that  plaintiff  relied  upon  such  pront- 
ise,  and  tbat  in  reliance  thereupon  he  con- 
tinued to  work  with  the  machine  in  question, 
and  tbat  while  operating  and  using  it  the 
little  finger  of  his  right  hand  was  injured, 
etc.,  then  plaintiff  was  entitled  to  recover. 

It  is  insisted  that  this  instruction  is  erro- 
neous, because  it  purports  to  cover  the  en- 
tire case,  and  authorizes  a  recovery  for 
plaintiff;  while  it  omits  as  appellant  says, 
facts  necessary  under  the  law  to  entitle 
plaintiff  to  recover.  The  real  attack  upon 
this  instruction  is  (1)  that  it  authorizes  a 
recovery  if  the  machine  was  in  a  defective 
or  dangerous  condition,  without  qualifying 
these  terms  by  telling  the  jury  tbat  the  re- 
quirement was  only  to  furnish  an  instrument 
which  was  reasonably  safe,  and  (2)  in  ignor- 
ing the  defense  of  contributory  negligence. 

The  objection  to  this  Instruction  we  con- 
sider to  be  without  merit,  for  the  reason  that 
those  matters  which  appellant  claims  should 
have  been  included  therein  are  fully  covered 
in  other  instructions  given  on  behalf  of  the 
defendant.  The  instructions  for  plaintiff 
and  defendant,  respectively,  cannot  be  said 
to  be  contradictory.  The  instruction  here 
complained  of,  which  directed  a  verdict  for 
plaintiff,  was  defective,  in  that  it  omitted  to 
require  certain  findings  essential  to  plaln- 
tiCTs  recovery.  Such  omissions,  however, 
were  fully  supplied  by  defendant's  instruc- 
tions, whereby  the  error  was  cured.  See 
Melly  V.  Railroad,  215  Mo.  loc.  cit.  589,  114 
S.  W.  1013;  Lange  v.  Railroad,  208  Mo.  loc. 
cit  477,  106  S.  W.  660;  Hughes  v.  Railroad, 
127  Mo.  loc.  dt  452,  30  S.  W.  127;  Meadows 
V.  Life  Ins.  Co.,  129  Mo.  loc.  cit  97,  31  S. 
W.  678,  50  Am.  St  Rep.  427 ;  Owens  v.  Rail- 
road, 95  Mo.  loc.  cit  181,  8  S.  W.  350;  6 
Am.  St  Rep.  89;  Johnston  v.  Railroad,  150 
Mo.  App.  loc.  dt  323, 130  S.  W.  413;  Wright 
V.  Mining  Co.,  163  Mo.  App.  536,  147  S.  W. 
213;  Jackson  v.  Western  Union  Telegraph 
Co.,  156  S.  W.  801,  not  officially  reported. 
Had  the  error  in  plaintiff's  instruction  not 
been  thus  cured  by  defendant's  instructions, 
it  seems  that  such  error  would  have  been 
one  not  merely  of  noudlrectlon,  but  of  mis- 
direction, inasmuch  as  plaintifTs  instruction 
purported  to  cover  the  entire  case  and  direct- 
ed a  verdict. 
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In  tb«  case  of  Rlegel  t.  Loose-Wlles  Bis- 
cuit C!o.,  155  S.  W.  59,  recently  decided  by 
the  Kansas  City  Court  of  Appeals,  althougta 
tbe  pleadings  and  evidence  made  contribu- 
tory negligence  an  Issue  In  the  case,  an  in- 
struction was  given  at  tbe  request  of  plain- 
tiff, submitting  the  different  hypotheses  of 
fact  as  claimed  by  him  and  directing  a  ver- 
dict, wholly  omitting  the  qualification  of 
contributory  negligence.  Defendant  did  not 
ask  an  instruction  on  the  issues  of  contribu- 
tory negligence,  and  the  latter  was  therefore 
entirely  taken  out  of  the  case  by  plaintiff's 
instruction.  This  was  held  to  be  fatal  er- 
ror, and  many  decisions  of  oar  courts  were 
cited  in  support  of  such  ruling.  But  the  au- 
thorities there  referred  to  do  not,  in  car 
opinion.  In  any  wise  alter  the  rule  that  such 
an  error  in  an  instruction  for  plaintiff  will 
be  cured  by  an  instruction  or  instructions 
given  on  behalf  of  .defendant,  supplying  the 
'  omission.  In  fact,  the  Rlegel  Case  distinctly 
recognizes  the  doctrine  of  the  cases  which 
we  have  dtied  above  to  the  effect  that  snch 
error  may  be  cured  by  defendant's  instmc- 
tlons.  In  the  case  before  us,  taking  the  In- 
stmctions  as  a  whole,  as  they  should  be 
taken,  they  may  be  said  to  fairly  cover  the 
law  of  tbe  case  applicable  to  the  facts  in  ev- 
idence. 

8.  We  need  to  refer  to  bat  one  further 
instruction;  this  being  one  requested  by 
defendant,  and  given  after  being  modified. 
As  requested  to  be  given  this  instruction  was 
as  follows:  "The  court  Instructs  the  jury 
that  even  If  they  shall  find  and  believe  from 
the  evidence  that  the  corking  machine  with 
which  plaintiff  worked  was  out  of  repair  and 
dangerous  to  use,  yet  If  the  Jury  shall  also 
find  and  believe  from  the  evidence  that  plain- 
tiff knew  the  machine  was  out  of  repair  and 
understood  and  appreciated  the  danger  of 
using  it  In  such  condition,  and  continued  to 
do  so,  then  plaintiff  cannot  recover." 

The  court  refused  to  give  the  instruction 
as  offered,  but  modified  it  by  adding  the  fol- 
lowing: "Unless  the  Jury  shall  further  find 
from  the  evidence  that  plaintiff  continued  the 
use  of  such  machine  In  reliance  upon  a  prom- 
ise of  defendant  to  have  the  same  repaired, 
or' to  furnish  a  better  one  In  place  thereof, 
provided  plaintiff  would  continue  the  use  of 
the  machine  in  question  for  the  time  being." 

There  was  no  error  in  so  modifying  this 
Instruction.  This  follows  from  what  we  have 
said  above  as  to  the  law  of  the  case.  The 
defendant  was  not  entitled  to  an  Instruction 
to  the  effect  that  mere  knowledge  on  the  part 
of  plaintiff  of  the  danger  of  using  the  defec- 
tive appliance  would  preclude  his  recovery. 
The  reason  for  this  Is  apparent  from  what 
we  have  hereinbefore  said. 

9.  We  have  very  carefully  examined  the 
record  and  fully  considered  tbe  numerous 
authorities  to  which  we  have  been  referred 
by  learned  and  diligent  counsel  for  appellant 


We  have  not  been  favored  with  a  brief  on 
the  part  of  respondent,  but  from  a  review  of 
the  evidence  and  the  principles  of  law  appli- 
cable thereto  we  think  that  the  case  made  by 
plaintiff  entitled  him  to  go  to  the  jury.  We 
tiave  found  no  reversible  error  in  the  instruc- 
tions under  which  the  court  below  submitted 
the  Issues,  and  no  question  la  raised  as  to 
the  amount  of  the  verdict  We  are  therefore 
of  the  opinion  that  the  Judgment  ought  to  be 
affirmed.    It  Is  so  ordered. 


REYNOLDS.  P.  J., 
cur. 


and  NOBTONI,  J,  con- 


KERMAN  v.^LEBPEB  et  aL 

(Kansas  City  Court  of  Appeals.     Missouil. 

June  2,  1913.    Rehearing  Denied 

June  16,  1913.) 

1.  BAincBXTPTOT  (8  268*)— Saib  bt  TauErtBfr- 
Pbopkbtt  Subject  to  Mobtoaqb— Abschp- 
TioN  OF  Debt. 

One  by  buying  property  at  sale  of  a  trus- 
tee in  bankruptcy,  subject  to  the  lien  of  a 
mortgage  thereon,  does  not  assume  payment  of 
tbe  mortgage,  but  becomes  owner  of  the  prop- 
erty subject  to  tbe  incnmbrance. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Cent  Dig.  U  372-379;  Dec.  Dig.  {  268.»] 

2.  Bankkuptct  n  268»>— SAioe  bt  Tkubixb— 
PuBcnASE  BT  Senior  Lienholdes. 

There  being  two  liens  on  property,  subject 
to  which  the  holder  of  tbe  senior  lien  buys  it 
at  sale  of  a  trustee  in  bankruptcy,  existence  of 
tbe  junior  lien  prevents  destruction  by  merger 
of  his  lien. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy. 
Cent  Dig.  H  372-379;   Dec.  Dig.  §  26&»] 

3.  Replevin  (J  10*)— Right  op  Possession- 
Possession  Under  Landlord's  Lien. 

Where  defendant,  at  sale  of  a  a-ustee  in 
bankruptcy,  bougtit  property  subject  to  two 
liens — one  bis  own  landlord's  lien  for  unpaid 
rent,  the  other  the  junior  mortgage  of  plaintiff — 
and  went  into  possession,  he  as  regards  plain- 
tiff's right  to  maintain  replevin  therefor  is  to  be 
regarded  as  in  possession  nnder  bis  lien;  the 
case  being  analogous  to  that  of  a  junior  mort- 
gagee attempting  to  recover  possession  from  a 
senior  mortgagee  in  possession  after  condition 
broken,  where  the  latter  has  the  right  of  posses- 
sion. 

[Ed.  Note.— For  other  cases,  see  Replevin, 
Cent  Dig.  U  69-82 ;    Dec.  Dig.  {  10.*] 

4.  Replevin  (J  8*)— Gist  of  Action. 

Whether  replevin  be  prosecuted  with  or 
without  afiSdavit  and  bond,  the  gist  of  tbe  ac- 
tion is  right  of  plaintiff  to  immediate  posses- 
sion as  against  defendant,  and  wrongful  deten- 
tion of  it  by  defendant. 

[Ed.  Note.— For  other  cases,  see  Replevin, 
Cent  Dig.  H  45-fl8;    Dec  Dig.  {  8.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  pp.  6104-«10a;   voU  8,  p.  7785.] 

6.  Replevin  (J  106*)  —  Action  Withodt 
Bond  —  Defendant  in  Rigutfoi.  Possxs- 
8I0N  Under  Lien. 

Where  replevin  is  brought  without  affidavit 
and  bond,  so  that  defendant  remains  in  pos- 
session, and  it  appears  defendant  is  rightfully 
in  possession,  no  affirmative  relief  should  tie 
given  therein  against  defendant  as  by  judg- 
ment for  the  value  of  the  property  in  excess  ot 
the  amount  secured  by  defendant's  lien. 

[Ed.  Note.— For  other  cases,  see  Replevin, 
Cent  Dig.  {§  416-423;   Dec  Dig.  {  106.*] 
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Appeal  from  Orcnlt  Court,  Livingston  CouR- 
tj;   Arch  B.  Davis,  Judge. 

Action  by  Carrie  EL  Kerman  against  An' 
drew  Lieeper  and  another.  Judgment  for 
plaintiff.     Defendants  appeaL     Reversed. 

Frank  Sheetz  &  Son,  of  Chllllcothe,  for 
appellants.  E^arl  Hlrsh,  of  Kansas  City, 
and  Scott  J.  SQller,  of  CblUlcothe,  for  re- 
spondent 

JOHNSON,  J.  This  Is  an  action  In  re- 
plevin to  recover  certain  hotel  furniture. 
No  affidavit  and  bond  being  filed  by  plaintiff, 
the  property  was  left  In  possession  of  defend- 
ants, and  was  sold  by  them  during  the  pend- 
ency of  the  suit  The  facts  which  control 
the  disposition  of  the  case  are  as  follows: 
The  property,  of  the  value  of  $800,  was  In 
the  possession  of  defendants  at  the  time  of 
the  beginning  of  this  suit.  It  had  belonged 
to  the  lessee  of  a  hotel  building  owned  by 
defendants,  and  by  the  terms  of  the  lease 
had  been  subject  to  a  lien  for  unpaid  rent 
The  lessee  became  a  bankrupt,  and  was  In- 
debted to  defendants  on  account  of  rent  In 
the  sum  of  $410.  The  lessee  iklso  was  in- 
debted to  plaintUT  on  a  promissory  note  for 
$1,000,  the  payment  of  which  was  secured 
by  a  chattel  mortgage  on  the  property,  but 
the  Hen  of  this  mortgage  was  inferior  to 
defendants'  lien  for  rent  The  property  was 
ordered  sold  by  the  bankruptcy  court,  sub- 
ject to  these  two  liens,  and  defendants  be- 
came the  purchasers  at  that  sale,  and  there- 
after had  possession  of  the  property,  and, 
as  stated,  were  In  possession  thereof  at  the 
time  this  suit  was  instituted.  A  Jury  was 
waived,  and  the  court  rendered  Judgment 
for  plaintiff  in  the  sum  of  $390,  the  differ- 
ence between  the  value  of  the  property  and 
the  amount  due  defendants  for  unpaid  rent 

[1-3]  In  buying  the  property  at  the  trus- 
tee's sale  in  bankruptcy,  subject  to  the  lien 
of  plalntlCT's  mortgage,  defendants  did  not 
assume  the  payment  of  the  mortgage  debt 
but  became  the  owners  of  the  property  sub- 
ject to  that  Incumbrance.  The  existence  of 
ttUit  intervening  incumbrauce  prevented  the 
destruction  of  defendants'  prior  lien  by 
merg'er,  and  we  may,  and  Indeed  should,  re- 
gard defendants  as  being  in  the  possession  of 
tta«  property  under  the  lien  the  lease  gave 
them  for  unpaid  rent  Their  position  at 
the  time  the  suit  was  brought  was  analo- 
gous to  tlial  of  a  mortgagee  In  possession 
after  condltloc  broken,  and  the  iwsltlon  of 
plaintiff  necessarily  must  be  that  of  a  Junior 
mortgagee  attempting  to  recover  possession 
from  such  senior  mortgagee. 

[4]  Whether  replevin  be  prosecuted  by  a 
plaintiff  with  or  without  affidavit  and  bond, 
the  gist  of  the  action  is  the  right  of  the 
plaintiff  to  immediate  possession  as  against 
the  defendant  and  the  wrongful  detention 
of  the  property  by  defendant  Sutton  v.  Rail- 
road, 159  Mo.  App.  685,  140  S.  W.  76 ;  Shantz 
V.  Shrlner,  167  Mo.  App.  635,  150  S.  W. 
727;    Barnes  t.  Pleaaner,  187  Mo.  App.  671, 


119  S.  "W.  457;  Cobbey  on  Replevin,  {  1049. 
A  mortgagee  In  possession  after  condition 
broken  is  entitled  to  hold  possession,  not  only 
against  the  mortgagor,  but  against  all  Jun- 
ior Uenholders.  Primarily  replevin  is  an 
action  for  iMssesslon ;  and,  without  the  right 
to  immediate  possession  against  the  defend- 
ant, the  action  must  fall. 

[(]  In  a  long  line  of  decisions  beginning 
with  Dilworth  v.  McKelvy,  30  Mo.  149,  the 
Supreme  Court  and  Courts  of  Appeals  have 
regarded  the  action  of  replevin  as  one  in 
which  the  equities  of  the  parties  may  be  ad- 
Justed  and  their  special  interests  in  the  prop- 
erty ascertained  and  settled  whenever  it  is 
practicable  to  do  so.  But  this  view  of  such 
actions  has  not  been  so  far  extended  as  to 
allow  plaintiff  to  recover  where  he  had  no 
cause  of  action,  no  right  of  possession,  and 
where  the  defendant  was  in  lawful  posses- 
sion, and  therefore  innocent  of  having  wrong- 
fully detained  the  property.  "Replevin  lies 
only  for  goods  wrongfully  detained.  Indeed 
the  wrongful  detention  is  the  gist  of  the  ac- 
tion; and.  If  it  appears  defendant  has  so 
much  as  a  special  property  in  the  goods  sup- 
porting a  right  to  immediate  possession  at 
the  time,  the  action  must  fall."  Sutton  v. 
Railroad,  supra,  and  cases  cited. 

It  must  be  borne  in  mind  that  this  Is  not 
a  case  where  the  plaintiff  filed  affidavit  and 
bond  and  recovered  the  possession  of  the 
property  before  triaL  In  such  cases,  where 
the  defendant  prevails  and  has  but  a  spe- 
cial Interest  in  the  property,  "the  Judgment 
should  be  for  the  value  of  the  defendant's 
interest,  or  for  a  return  of  the  property  un- 
til that  value  is  paid,  at  the  option  of  the 
defendant"  Dilworth  v.  McKelvy,  supra; 
Boutell  v.  Warne,  62  Mo.  350.  In  the  last 
case  cited  it  is  said:  "We  are  not  of  opin- 
ion that  this  statute  intended  the  entire 
value  of  the  property  to  be  assessed,  except 
where  the  defendant  is  the  absolute  owner. 
Where  the  defendant  has  only  a  special  in- 
terest in  the  property,  the  Jury,  or  court 
should  assess  the  value  of  that  interest 
To  assess  the  absolute  value  in  such  cases 
would  lead  to  manifest  injustice.  •  *  *  It 
may  happen  in  a  suit  of  this  kind,  brought 
by  the  general  owner  of  property  against  one 
who  claims  a  special  Interest  in  It  that  the 
defendant's  Interest  in  the  property  expires 
or  is  extinguished  after  the  suit  is  brought 
and  before  Judgment  In  such  an  event 
the  Supreme  Court  of  Massachusetts  held  in 
one  case  that  the  Judgment  should  be  for 
costs  only.  It  may  happen,  again,  that  the 
defendant  is  bailee  of  the  property,  en- 
titled to  its  possession  for  a  limited  period, 
which  has  not  expired  when  the  suit  is  tried. 
In  such  a  case  the  value  of  the  defendant's 
Interest  should  be  assessed,  and  the  Judg- 
ment should  be  for  that  value,  or  for  the 
return  of  the  property  Into  the  defendant's 
possession,  until  his  Interest  ceases.  •  •  • 
The  Judgment  in  each  case  must  be  modified 
by  the  drcnmstances,  ao  that  the  merits  of 
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th«  controversy  may  be  settled  In  one  ac- 
tion. The  statute  is  a  general  one,  designed 
to  meet  all  the  exigencies  which  the  old 
action  of  replevin  did,  and  the  equity  of  its 
provisions  will  embrace  these  quallflcatlons 
of  the  forms  In  which  Judgments  should  be 
entered."  The  doctrine  thus  so  well  ex- 
pressed does  nothing  more  than  limit  the 
defendant  to  the  recovery  of  the  value  of 
his  interest  In  the  property  should  he  elect 
to  take  a  money  Recovery.  It  falls  far  short 
of  holding  that  a  plaintiff  may  have  affirma- 
tive relief  against  a  defendant  who  has  been 
allowed  to  keep  the  property  pending  the 
suit.  In  an  action  wherein  It  should  be  ad- 
judged that  the  plaintiff  had  no  right  of 
possession  against  the  defendant,  and  there- 
fore no  cause  of  action.  It  would  be  a 
strange  doctrine  that  would  make  no  dis- 
tinction between  a  successful  and  unsuccess- 
ful plaintlfr,  but  would  give  to  each  the  same 
reward  and  would  find  the  defendant  in- 
nocent of  the  charge  laid  against  him  in  the 
petition  and  then  adjudge  that  he  must  suf- 
fer personal  judgment  to  go  against  him  for 
his  adversary's  pleaded  demand. 

The  court  erred  In  rendering  personal 
judgment  for  plaintiff  and  In  not  sustaining 
defendants'  demurrer  to  the  evidence.  The 
judgment  Is  reversed.     All  concur. 


PAXTON  et  aL  v.  BONNEB  et  aL 

(Kansas  City  Court  of  Appeals.    MissourL 

June  16,  1913.) 

1.  Municipal  Cobpobationb  (|  293*)— Pub- 
lic IMPBOVEHERTB— PBEUMIRABT  RESOLU- 
TIONS. 

Under  Rev.  St  1900,  §  9255,  relative  to 
cities  of  the  third  class  requiring  the  council, 
when  it  deems  it  necessary  to  improve  any 
street,  to  declare  by  resolution  such  work  or 
Improvement  to  l>e  necessary,  a  resolution  de- 
claring it  necessary  to  pave  a  certain  street 
between  certain  designated  points  from  curb 
line  to  curb  line  with  macadam  with  Tarvia 
surface,  except  at  street  and  alley  intersections 
where  the  paving  should  extend  from  street 
line  to  street  line,  and  excepting  also  that 
portion  of  the  street  required  by  a  former  ordi- 
nance to  be  paved  by  a  street  railway  company, 
the  price  of  the  paving  not  to  exceed  $1  a  square 
yard,  was  sufficient,  since  it  furnished  property 
owners  information  from  which  an  intelligent 
conclusion  could  be  formed  respecting  the  neces- 
sity and  wisdom  of  paving  the  street  in  such 
manner,  which  is  all  that  the  statute  requires. 
[Ed.  Note.— For  other  cases,  see  Municipal 
Cornorations,  (Tent.  Dig.  |{  773-775 ;  Dec.  Dig. 
i  293.*] 

2.  Municipal  Corporations  (8  444*)— Pub- 
lic Improvements— E^sTiMATE,  Plans,  and 
Specifications. 

Under  Rev.  St.  1909,  S  9254,  relative  to 
cities  of  the  third  class,  providing  that  before 
the  council  shall  make  any  contract  for  paTini 
any  street  an  estimate  of  the  cost  thereof  shall 
be  made  by  the  city  engineer  and  submitted  to 
the  council,  and  that  no  contract  shall  be  en- 
tered into  for  a  price  exceeding  snch  estimate, 
and  section  9255  providing  that,  when  the  coun- 
cil shall  deem  it  necessary  to  improve  any 
street  for  which  a  special  tax  is  to  be  levied,  it 


'  shall  by  resolution  declare  snch  Improvement 
necessary  and  cause  plana  and  specifications  for 
such  work  and  improvement  to  be  prepared  by 
the  city  engineer  and  filed  with  the  city  clerk 
subject  to  public  inspection,  where  because  of 
irregularities  in  a  proceeding  to  improve  a 
street  the  council  after  the  filing  of  the  esti- 
mate, plana,  and  specifications  passed  a  new 
initiatory  resolution  for  the  improvement  of 
the  same  street,  the  tax  bills  for  such  improve- 
ment were  not  invalid  because  the  council,  in- 
stead of  requiring  the  filing  of  a  new  estimate, 
plans,  and  specifications,  provided  in  the  ordi- 
nance for  doing  the  work  that  it  should  be  done 
in  accordance  with  the  plans  and  specifications 
and  within  the  estimate  of  the  cost  then  on  file; 
there  being  no  claim  that  there  had  been  any 
change  in  the  cost  of  the  work,  since  the  stat- 
nte  does  not  prohibit  the  submission  of  the  esti- 
mate prior  to  the  initiatory  resolution. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  U  1064,  1069;  Dec. 
Dig.  {  444.»] 

3.  Municipal  Corporations  (J  362*)— Pub- 
lic Improvements— Perfobmancx  of  Con- 
tbact— e^xtension  of  tlmk. 

A  city  council  had  power  to  extend  the 
time  for  the  completion  of  a  contract  for  a  pub- 
lic improvement  beyond  the  period  specified 
therefor  in  the  original  ordinance,  where  the 
extending  ordinance  was  passed  prior  to  the 
expiration  of  the  time  limited  in  the  original 
ordinance. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {{  894,  895;  Dec  Dig. 
{  362.*] 

4.  Municipal  Cobporations  (|  571*)— Pttb- 
Lio  Improvements— Performance  of  Con- 
tract—Extension OF  Time. 

Where  a  contract  for  a  pablic  improvement 
required  its  completion  l>efore  a  certain  date, 
but  provided  that  the  city  council  might  extend 
sach  time  for  certain  causes,  it  would  be  pre- 
sumed, in  the  absence  of  any  showing  to  the 
contrary,  that  an  extension  by  the  council  was 
supported  by  a  valid  reason  recognized  in  the 
contract  as  good  cause  for  an  extension,  al- 
though the  extending  ordinance  specified  no 
reason  therefor. 

[Ed.  Note,— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  ^  1286;  Dec  Dig.  { 
571.*] 

5.  Appeal  and  Error  (|  1010*)— Rbtikw— 
Questions  of  Fact. 

The  trial  court's  finding  on  a  question  of 
fact,  which  was  supported  by  evidence,  would 
be  treated  on  appeal  as  a  verdict  of  a  jury. 

[EJd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ||  3979-3982,  4024;  Dec 
Dig.  I  1010.*] 

Appeal  from  Circuit  CJourt,  Jackson  Ooxax- 
ty ;  ThoB.  J.  Seehorn,  Judge. 

Action  by  John  O.  Paxton  and  another, 
partners  doing  business  as  Paxton  •&  Bose, 
against  Joseph  A.  Bonner  and  others.  Judg- 
ment for  plaintiffs,  and  defendants  appeal. 
Affirmed. 

Allen  C.  Southern,  of  Independence,  for 
appellants.  Flournoy  ft  Flonmoy,  of  Kansas 
Caty,  for  respondents. 

JOHNSON,  J.  This  is  an  action  to  enforce 
the  lien  of  a  special  tax  bill  Issued  by  the 
city  of  Independence,  a  city  of  the  third 
class,  in  part  payment  of  the  cost  of  paving 
a  portion  of  south  Main  street.  The  answer 
Interposes   a   number   of  defenses.    A  Jury 
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was  waived,  and  after  bearing  the  evidence 
the  court  rendered  Judgment  sustaining  the 
validity  of  the  tax  bilL  Defendants  ap- 
pealed. 

On  February  13,  1907,  the  council  passed 
a  resolution  declaring  "it  necessary  to  pave 
with  macadam  south  Main  street  from  the 
south  end  of  the  bridge  over  the  tracks  of  the 
Missouri  Pacific  Railway  Company  to  the 
center  line  of  Sea  avenue  from  curb  line  to 
curb  line."  The  resolution  contained  the 
general  specifications  of  the  proposed  im- 
provement and  declared  "that  the  coat  there- 
of be  paid  for  by -special  tax  bills  issued  and 
levied  against  the  property  liable  therefor 
according  to  law,"  etc.  The  kind  of  macad- 
amizing called  for  In  the  resolution  and 
throughout  the  proceedings  is  known  by  the 
name  of  "Tarvia  paving"  from  the  surface 
layer,  which  was  to  be  "of  Tarvia  manufac- 
tured by  the  Barrett  Manufacturing  Com- 
pany of  New  York  or  the  equal  thereto,  and 
stone  screenings  and  rolled  until  thoroughly 
consolidated."  As  the  name  indicates,  "Tar- 
via" is  a  preparation  of  which  tar  is  the  prin- 
cipal ingredient 

The  resolution  was  duly  published,  and  no 
remonstrance  was  filed  against  the  proposed 
Improvement  On  April  18,  1907,  the  engi- 
neer filed  an  estimate  of  $1  per  square  yard 
as  the  cost  of  paving,  and  on  the  same  day 
the  plans  and  specifications  were  filed  and 
approved  by  the  council.  Immediately  after 
the  filing  of  the  estimate,  plans,  and  speci- 
fications, and  on  the  same  day,  the  council 
passed  an  ordinance  for  the  paving.  Bids 
were  advertised  for,  and  on  May  17th  the 
work  was  let  to  the  Western  Construction  ft 
Paving  Company  at  72  cents  per  square  yard, 
but  no  contract  was  entered  into,  and  on 
June  27,  1007,  the  council,  acting  on  the  ad- 
vice of  the  counselor  "that  the  proceedings 
for  Tarvia  pavement  were  Irregular,"  began 
new  proceedings  by  passing  the  following 
Initiatory  resolution: 

"A  resolution  to  pave  with  macadam,  with 
Tarvia  surface,  Main  street  from  bridge 
over  Missouri  Pacific  Railway  to  center 
line  of  Sea  avenue. 

"Be  it  resolved,  by  the  council  of  the  city 
of  Independence,  Missouri,  as  follows: 

"Section  1.  That  the  council  deems  it  nec- 
essary to  pave  Main  street  from  the  bridge 
over  Missouri  Pacific  Railway  to  center 
of  Sea  avenue  from  curb  line  to  curb  line 
with  macadam  with  Tarvia  surface,  except 
at  street  and  alley  intersections  where  the 
paving  shall  extend  from  street  line  to  street 
line,  except  also  that  portion  of  said  street 
required  by  the  terms  of  franchise  ordinance 
No.  2184  to  be  paved  by  the  Metropolitan 
Street  Railway  Company  to  which  ordinance 
reference  is  hereby  made.  The  price  of  said 
paving  not  to  exceed  one  and  no/  100  dollars 
per  square  yard. 

"Sec.  2.  That  the  council  does  hereby  de- 
clare said  work  and  Improvement  necessary 


to  be  done  and  that  the  cost  thereof  be  paid 
for  with  special  tax  bills  Issued  and  levied 
against  the  property  Uable  therefor  accord- 
ing to  law. 

"Sec.  3.  That  this  resolution  be  published 
for  seven  consecutive  insertions  in  the  Dally 
Sentinel,  a  dally  newspaper  printed  and  pub- 
lished in  the  city  of  Independence  and  doing 
the  city  printing." 

This  resolution  was  duly  published  and  no 
remonstrance  was  filed.  The  engineer  did  not 
refile  the  plans  and  specifications  nor  a  new 
estimate.  An  ordinance  for  doing  the  work 
was  passed  August  1,  1907,  which  provided 
that  "all  of  said  Improvement  shall  be  done 
in  accordance  with  the  plans  and  specifica- 
tions and  within  the  estimate  of  the  costs 
as  prepared  by  the  city  engineer  and  sub- 
mitted to  the  council,  and  bow  on  file  in  the 
office  of  the  city  clerk,  and  to  which  plans, 
specifications,  and  estimate  reference  is  here- 
by made." 

It  specifically  repealed  "all  ordinances  or 
parts  of  ordinances  in  conflict  herewith"  and 
provided  that  the  work  should  be  completed 
within  90  days  from  date  of  contract,  unless 
delayed  by  litigation,  bad  weather,  or  other 
work  on  the  street  and  that  for  any  such 
reason  the  council  might  grant  an  extension 
of  time  to  the  contractor.  Subsequently  and 
in  due  order  of  procedure  the  work  was  let 
to  Colyer  Bros,  at  94%  cents  per  square 
yard  and  a  contract  was  entered  into  on  Sep- 
tember 26,  1907.  Afterward,  and  within  90 
days  from  the  date  of  the  contract,  the  coun- 
cil by  ordinance  extended  the  time  for  com- 
pleting the  work  to  April  1,  1908,  and  again 
on  March  24th  extended  the  time  to  May  1st 
These  ordinances  did  not  state  the  ground  on 
which  the  extensions  were  granted.  We  ap- 
prove the  finding  of  the  trial  court  that  the 
work  was  completed  within  the  period  of  the 
last  extension.'  It  was  accepted  by  the  city 
and  the  tax  bills  were  issued  May  26,  1908. 
Afterward  Colyer  Bros.,  for  value,  sold  and 
assigned  the  tax  bUl  in  suit  to  plaintiffs. 

[1]  The  first  point  made  by  defendants  is 
that  the  resolution  passed  June  27,  1907, 
which  initiated  the  proceeding  under  which 
the  work  was  done,  was  insufficient  to  In- 
form the  property  owners  and  public  of  the 
nature  of  the  proposed  improvement  The 
resolution  does  not  refer  to  plans  and  spec- 
ifications, and  its  description  of  the  work  is 
quite  general,  but  we  think  sufficient  Under 
the  statutes  (section  9255,  Rev.  Stat  1909) 
relating  to  cities  of  the  third  class,  a  resolu- 
tion declaring  the  proposed  improvement  nec- 
essary to  be  done  is  the  first  step  to  be  taken 
in  the  improvement  of  a  public  street  at  the 
cost  of  the  property  owners.  The  prime  pur- 
pose of  such  resolution  is  to  notify  the  prop- 
erty owners  of  what  is  proposed  to  be  done 
at  their  expense  in  order  that  they  may  have 
a  fair  opportunity  to  act  intelligently  on  the 
proposal  and  to  oppose  it  if  they  think  the 
Improvement  unnecessary,  or,  if  necessary, 
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tbat  it  should  be  of  a  character  different 
from  that  proposed.  To  accomplish  snch 
purpose  It  Is  not  necessary  that  the  resolu- 
tion should  go  Into  the  details  of  the  work 
or  give  more  than  Its  general  outlines.  "The 
resolution  need  only  be  sufficiently  spedflc 
to  fully  inform  the  public  of  the  general  na- 
ture and  kind  of  improvement,  and  is  not  un- 
derstood to  demand  that  specific  and  minute 
detail  which  is  expected  to  be  found  in  spec- 
ificatlona"  Muff  v.  Cameron,  134  Mo.  App. 
607,  114  S.  W.  1125,  117  S.  W.  116.  In  giv- 
ing the  general  dimensions,  character,  and 
maximum  cost  of  the  pavement,  we  think  the 
resolution  contained  sufficient  Information 
from  which  an  intelligent  conclusion  could 
be  formed  respecting  the  necessity  and  wis- 
dom of  paving  the  street  In  such  manner, 
and  therefore  that  the  purpose  of  the  statute 
was  fully  satisfied. 

[2]  Next  it  is  urged  that  the  estimate  and 
plans  and  specifications  which  were  made 
and  filed  aboAt  two  months  before  the  pas- 
sage of  the  last  resolution,  being  prepared 
and  filed  in  the  course  of  the  irregular  pro- 
ceeding, could  not  be  used  in  the  final  pro- 
ceeding. 

The  statutes  provide  (section  9264,  R.  8. 
1909)  that,  "before  the  council  shall  make 
any  contract  for  •  •  •  paving,  *  •  • 
any  street,  •  *  *  an  estimate  of  the  cost 
thereof  shall  be  made  by  the  city  engi- 
neer •  •  ♦  and  submitted  to  the  council, 
and  no  contract  shaU  be  entered  into  for  any 
such  work  or  Improvement  for  a  price  ex- 
ceeding such  estimate."  And  further  pro- 
vide (secUon  9255):  "When  the  council  shaU 
deem  It  necessary  to  pave,  macadamize,  gut- 
ter, curb,  grade  or  otherwise  improve  the 
roadway  of  any  street,  avenue  or  alley,  or 
other  highway,  or  any  part  thereof,  within 
the  limits  of  the  city,  for  which  a  special 
tax  is  to  be  levied  as  herein  provided,  the 
council  shall,  by  resolution,  declare  such 
work  or  Improvement  necessary  to  be  done, 
and  shall  cause  plans  and  specifications  for 
such  work  and  Improvement,  together  \rtth 
an  estimate  of  the  cost  thereof,  to  be  pre- 
pared by  the  dty  engineer,  or  other  proper 
officer,  and  filed  with  the  city  clerk  of  such 
city,  subject  to  the  inspection  of  the  public." 

The  obvious  purpose  of  the  estimate  is  to 
guard  against  the  letting  of  public  work  at 
an  excessive  cost,  even  to  the  lowest  and  best 
bidder,  and  the  statute  contemplates  that 
such  purpose  will  be  satisfied  if  the  estimate 
is  submitted  at  any  time  before  a  contract  is 
entered  into.  There  is  no  prohibition  against 
the  submission  of  an  estimate  prior  to  the 
resolution,  and  we  perceive  no  ground  for 
the  contention  that  the  council  could  not,  as 
it  did  in  this  case,  adopt  an  estimate  submit- 
ted on  the  identical  improvement  in  a  time 
before  the  passage  of  the  resolution  so  short 
as  to  preclude  the  thought  of  any  change 
having  occurred  in  the  cost  of  such  work.  It 
is  not  intimated  that  any  such  change  bad 


occurred,  and  to  pronounce  Ibe  tax  bills  in- 
valid on  a  point  so  barren  would  be  moat  un- 
just This  is  not  an  instance  where  a  pro- 
ceeding for  a  public  improvement  has  been 
abandoned  and  is  being  resorted  to  In  an 
effort  to  bolster  up  a  subsequent  independent 
proceeding,  but  is  one  where,  in  a  single  and 
continuous  proceeding,  a  mere  irregularity 
caused  the  council  to  go  back  and  retravel 
a  part  of  the  necessary  course. 

The  plans  and  specifications  were  prepared 
by  the  engineer,  filed  before  the  letting  of 
the  contract  or  the  advertising  for  bids,  and 
were  expressly  referred  to  in  the  oidlnanoe 
for  the  work.  They  were  made  and  filed  tot 
this  particular  improvement  and  served  ev- 
ery purpose  the  statutes  contemplate  shall 
be  served  by  plans  and  specifications.  It  is 
Immaterial  when  they  were  prepared  or  filed 
with  reference  to  the  passage  of  the  resola- 
tion.  Since  the  ordinance  adopted  them  and 
they  were  lodged  in  the  office  of  the  clerk  for 
the  information  of  bidders  and  for  the  guid- 
ance of  the  contractor  in  the  performance 
of  the  work,  they  were  to  all  intents  and  pur- 
poses lawful  plans  and  specifications  filed  in 
proper  time, 

[3]  We  do  not  agree  with  counsel  for  de- 
fendants that  the  extension  ordinances  were 
Invalid  because  of  their  failure  to  state  a 
cause  for  extending  the  time  which  the  con- 
tract provided  should  be  regarded  as  good 
ground  for  such  extensioa  The  rule  is  well 
settled  that  the  municipal  assembly  has  the 
"power  to  extend  the  time  for  the  completion 
of  a  contract  beyond  the  period  specified 
therefor  in  the  original  ordinance,  if  the  ex- 
tending ordinance  is  passed  prior  to  the  ex- 
piration of  the  time  limited  in  the  original 
ordinance."  Hund  v.  Rackllffe,  192  Mo.  312, 
91  S.  W.  600 ;  Paving  Co.  v.  Hayward  (Sup.) 
154  S.  W.  loc.  cit  146 ;  Jones  v.  Paul.  136  Mo. 
App.  624,  118  &  W.  522. 

[4]  In  the  absence  of  a  contrary  showing, 
we  must  indulge  the  presumption  of  right 
acting  on  the  part  of  the  council  and  assume 
that  the  ordinances  were  supported  by  a 
valid  reason,  by  one  recognized  in  the  con- 
tract as  good  cause  for  an  extension.  Bride- 
weU  T.  Cockrell,  122  Mo.  App.  loa  dt  205, 
99  S.  W.  22. 

Finally  it  is  urged  that  the  evidence  shows 
beyond  question  that  the  work  was  not  done 
In  compliance  with  the  specifications.  It 
may  be  conceded  there  can  be  no  recovery 
unless  the  contract  was  fairly  performed  by 
the  contractor.  Independence  v.  Knoepker, 
134  Mo.  App.  607,  114  S.  W.  1129;  Kansas 
City  V.  Askew,  106  Mo.  Ak>.  loc  dt  87,  79  & 
W.  483. 

[6]  The  court  so  stated  in  declarations  of 
law  given  at  the  request  of  defendants,  but 
found  as  a  fact  that  the  contract  had  been 
substantially  performed.  We  have  examined 
the  evidence  on  this  subject  and  find  in  it 
abundant  support  for   the   court's   finding. 
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whlcb,  of  conrae,  nmst  be  treated  u  a  verdict 
of  a  Jury. 

There  Is  no  material  error  in  the  record, 
and  the  Judgment  la  afOrmed.    All  concur. 


ADCOX  T.  WESTERN  UNION  TELEGRAPH 

CO. 

(Kanaas  City  Court  of  Appeala.    Jflssouri. 

Jime  2,  1913.) 

1.  COUIOSRCK    (I    59*)— INTBBSTATK   COIOOSCE 

— Rkgulatiow. 

Rev.  St  1909,  |  3330,  Imposing  a  penalty 
upon  telegraph  companiea  for  failure  to 
prompt^  transmit  telegrams,  authoriBes  a  re- 
covery in  case  of  delay  in  the  transmission  or 
an  interstate  messase  where  the  delay  occurs 
in  the  receiving  office;  the  statute  although 
having  no  extraterritorial  effect  applying  to 
delay  within  the  state,  and  not  being  a  regu- 
lation of  or  hindrance  upon  interstate  com- 
merce. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Cent  Dig.  U  87,  100;    Dec.  Dig.  i  59.*] 

2.  Pmading  (I  246*)— Ajochdment— AoTioHS 
FOB  Pbnalties. 

Under  Rev.  St.  1909,  S  1848,  providmg  that 
the  court  may  at  any  time  before  judgment 
amend  any  pleading,  the  petition  in  an  action 
against  a  telegraph  company  for  a  penalty  for 
failure  to  promptly  transmit  a  message  may  be 
amended  before  judgment  to  show  that  the 
charges  were  tendered  at  the  time  of  delivery 
for  transmission. 

[Ed.  Note.— For  other  cases,  see  Pleadhig, 
Cent  Dig.  H  67»-683;   Dec.  Dig.  i  248.»] 

8.  Tkleobaphb  and  Tkuthoneb  (|  78*)  — 

DKI.AT — Pehaltieb— Statute. 

Rev.  St  1900,  {  3330,  imposing  a  penalty 
of  S^M)  upon  telegraph  companies  for  failure 
to  promptly  transmit  any  message  received,  be- 
ing penal  in  its  nature,  a  party  to  recover  must 
show  that  his  cause  clearly  comes  within  the 
terms  and  intent  of  the  statute. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  {&  79-81 ;  Dec.  Dig. 
i  78.») 
4.  Teleobafhb  ahd   Telephones   (|  78*)— 

Actions  fob  Deiat— Penalty. 

In  an  action  under  Rev.  St  1909,  §  3330, 
providing  that  it  shall  be  the  duty  of  every  tel- 
egraph company  on  payment  or  tender  of  its 
usual  charges  to  transmit  every  message 
promptly  under  a  penalty  for  every  neglect  or 
refusal,  proof  of  an  actual  payment  or  tender 
of  charges  is  essential 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  {{  79-81 ;  Dec.  Dig. 
f  7a»] 

B.  Telkobaphs  and  Telbphoheb  (I  78»)  — 
Action  fob  Delay- Penaltt— "Tendeb." 
Under  Rev.  St.  1009,  I  3330,  providing 
that,  on  payment  or  tender  of  its  legal  charges, 
a  telegraph  company  shall  under  a  penalty  of 
$300  promptly  transmit  any  message,  a  recov- 
ery cannot  be  had  where  the  sender  of  the 
message  stated  that  be  would  rather  send  it 
collect  but  it  the  operator  desired  would  pay 
him  for  it  at  the  same  time,  producing  funds 
sufficient  to  pay  the  charges,  payment  of  which 
the  operator  waived,  being  insured  that,  in  case 
it  was  not  paid  by  the  addressee,  the  sender 
would  pay  it  for  the  mere  production  of  the 
funds  was  not  a  tender,  a  tender  being  an  offer 
of  money  in  payment  of  a  debt,  without  any 
stipulation  or  condition;  the  actions  of  the 
sender  in  this  case  amounting  to  no  more  than 


a  request  for  credit  coupled  with  a  statement 
that  ne  would  pay  cash  if  desired. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  U  79-81;  Dec. 
Dig.  (  78.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol  8,  pp.  6910-43911.] 

Appeal  from  Circuit  Court,  Uvingston 
County;    Arch  B.  Davis,  Judge. 

Action  by  William  Adcox  against  the  West- 
em  Union  Telegraph  Company.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Reversed. 

Fred  S.  Hudson,  of  Chllllcothe,  for  appel- 
lant Frank  W.  Ashby,  of  Chllllcothe,  for 
respondent 

TRIMBLE,  J.  Plaintiff  sues  to  recover  of 
defendant  the  penalty  imposed  by  section 
3330,  R.  S.  Mo.  1909,  for  failure  to  promptly 
transmit  a  telegram  from  its  office  In  Chil- 
licothe,  Mo.,  to  the  city  of  Indianapolis,  Ind. 
A  Jury  was  waived,  and  the  case  was  tried 
by  the  court  There  is  no  dispute  over  the 
fact  that  there  was  a  failure  to  transmit 
promptly.  The  delay  in  sending  said  mes- 
sage occurred  in  the  office  at  Chllllcothe. 
This  also  is  undisputed. 

Plaintiff  delivered  the  message  to  defend- 
ant's agent  in  the  telegraph  office  at  a  little 
before  8  o'clock  in  the  morning,  and  explain- 
ed to  the  agent  that  It  was  important  to  get 
it  off  at  once,  so  it  would  be  certain  to  reach 
the  addressee  before  noon,  else  it  would  be 
of  no  avail  to  send  It  The  agent  promised 
he  would  send  the  message  at  8  o'clock ;  that 
being  the  hour  at  which  the  work  of  the 
office  properly  began  In  the  morning.  The 
agent  did  not  do  so,  however,  for  the  reason 
that  after  plaintiff  left  the  office  a  telegram 
came  to  plaintiff  which  the  agent  supposed 
related  to  the  same  transaction,  and  which 
the  agent  thought  would  obviate  the  necessity 
of  sending  the  message  plaintiff  bad  delivered 
for  sending.  The  two  messages'  had  nothing 
to  do  with  eadi  other,  however,  and  the  de- 
lay was  caused  by  the  agent  taking  upon 
himself  the  responsibility  of  holding  plain- 
tiff's message  until  a  few  minutes  after  12, 
and  after  the  time  had  expired  for  it  to  be 
of  any  avail.  The  agent  had  no  ground  what- 
ever for  holding  the  message,  as  he  had  been 
told  to  send  it  at  once  and  had  promised  to 
do  so,  and  the  message  sent  by  plaintiff  was 
addressed  to  a  corporation,  while  the  one 
received  was  from  an  IndividuaL 

Defendant's  main  contention  is  that  as  the 
message  was  addressed  to  a  point  outside  the 
state  of  Missouri,  and  was  therefore  an  in- 
terstate message,  and  the  defendant  was  en- 
gaged In  interstate  commerce,  and  as  the 
statute  cannot  regulate  such  commerce  not 
having  an  extraterritorial  force,  the  defend- 
ant is  not  liable  to  the  penalty  prescribed. 

[1]  It  is  true  the  statute  does  not  have 
any  extraterritorial  force,  nor  can  It  apply 
if  its  enforcement  is  tn  any  degree  a  regula- 
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tlon  of  Interstate  commerce.  It  Is  also  true 
that  in  a  number  of  cases  it  has  been  re- 
marked that  the  statute  in  question  can  have 
no  application  except  in  those  cases  where 
there  Is  "a  failure  to  promptly  transmit  from 
a  place  In  this  state  ti)  the  addressee  at  an- 
other place  also  In  this  state."  But  an  exam- 
ination of  those  cases  will  disclose  ^at  such 
remarks  were  a  little  broader  than  the  facts 
therein  warranted.  In  all  of  them  the  con- 
tract calling  for  the  exercise  of  defendant's 
common-law  duty,  and  the  neKligence  or  vio- 
lation of  that  duty,  or  at  least  a  constituent 
element  of  that  violation,  occurred  outside  of 
the  state.  Hence,  as  the  statute  could  have 
no  extraterritorial  force,  It  could  not  be  made 
applicable  or  be  enforced  in  such  Instances. 
In  the  case  of  Rixke  t.  Western  Union,  96 
Mo.  App.  406,  70  S.  W.  265,  the  violution  of 
duty  charged  was  a  failure  to  deliver  the  tel- 
egram in  Leavenworth,  Kan.  The  statute,  as 
it  stood  at  that  time,  was  held  not  to  include 
failure  to  deliver,  but  the  court  held  that, 
even  if  it  did,  there  could  be  no  recovery, 
since  the  negligent  act  occurred  outside  the 
state.  And  it  was  in  speaking  of  this  that 
language  was  used  to  the  effect  that  the 
statute  applied  only  in  cases  where  the  mes- 
sage was  between  points  within  the  state, 
and  not  to  a  point  outside.  In  Wagner  v. 
Western  Union,  152  Mo.  App.  369,  133  S.  W. 
91,  the  telegram  was  sent  from  a  point  in 
the  state  of  Kansas  to  a  point  in  Missouri. 
In  other  words,  the  contract  out  of  which 
defendant's  common-law  duty  arose,  and  on 
which  the  claim  for  penalty  in  that  case  was 
based,  was  executed  outside  of  the  state. 
And,  as  the  statute  Is  penal.  It  must  be 
strictly  constued,  and,  having  no  extrater- 
ritorial force,  it  could  not  apply.  In  Connell 
V.  Western  Union,  108  Mo.  459,  18  S.  W.  883, 
the  violation  of  duty  charged  was  the  fail- 
ure to  deliver  the  telegram  at  Leavenworth 
in  the  state -of  Kansas.  The  Supreme  Court 
(108  Mo.  at  page  463,  18  S.  W.  at  page  884) 
says  the  duty  charged  to  have  been  violated 
by  defendant  was  "not  in  tliat  it  failed  to 
receive  and  transmit  the  message"  at  Seda- 
Ua,  but  that  it  failed  to  deUver  it  at  Leav- 
enworth In  Kansas,  and  that  the  duty  impos- 
ed by  the  statute  upon  defendant  was  to 
receive  and  transmit  the  message  at  Sedalla. 
It  would  seem  from  this  that  had  the  de- 
lay or  violation  of  duty  been  shown  to  have 
occurred  at  Sedalla,  a  point  within  the  state, 
and  where  the  contract  to  receive  and  trans- 
mit was  made,  the  Supreme  Court  would  not 
have  held  the  statute  inapplicable. 

So  that,  so  far  as  we  have  been  able  to  dis- 
cover, there  is  no  case  holding  that,  where 
the  contract  and  the  delay  both  arose  in  the 
state  of  the  statute  wherein  the  penalty  was 
sought  to  be  enforced,  the  statute  is  not  appli- 
cable because  the  telegram  happened  to  be 
addressed  to  a  point  outside  the  state.  On  the 
contrary,  tliis  court  in  an  opinion  by  John- 
son, X,  in  the  case  of  Hewitt  t.  Western 


Union,  157  S.  W.  827,  dedded  May  19,  1913, 
and  not  yet  officially  reported,  held  that 
where  the  contract  was  made  In  this  state, 
and  the  violation  of  the  duty  to  promptly 
send,  also  occurred  in  this  state,  the  statute 
applied.  Under  such  circumstances,  there  Is 
no  extraterritorial  operation  ot  the  statute, 
nor  Is  there  any  limitation  or  regulation 
placed  on  Interstate  commerce  by  the  appli- 
cation and  enforcement  of  the  statute.  Tele- 
graph Co.  V.  James,  162  U.  S.  650,  16  Sup. 
Ct  934,  40  li.  Ed.  1105;  Telegraph  Co.  v. 
Crovo,  220  U.  S.  364,  31  Sup.  Ct  399,  55  U 
EA.  498.  The  case  last  cited  grew  out  of  a 
suit  brought  by  Crovo  in  Virginia  to  recover 
a  penalty  under  a  statute  of  that  state  for 
failure  to  promptly  transmit  a  telegram  from 
its  office  in  Richmond,  In  that  state,  to  Brodc- 
Con,  N.  Y.  The  point  was  made  that  the 
statute  did  not  apply,  but  the  trial  court  held 
that,  as  the  Jury  found  the  delay  occurred  in 
Virginia  and  not  in  New  York,  the  penalty 
was  recoverable;  and  the  Supreme  Court  of 
Appeals  of  Virginia  in  denying  a  writ  of  er- 
ror said  that  "the  Judgment  was  plainly 
right"  A  writ  of  error  was  sued  out  In  the 
United  States  Supreme  Court  (being  the  case 
last  dted  as  above  stated) ;  and  in  that  case 
It  was  held  that  the  statute  was  "neither  a 
regulation  of  nor  a  hindrance  to  Interstate 
commerce,  but  Is  in  aid  of  that  commerce." 

[21  Objection  is  made  to  the  action  of  the 
court  in  allowing  plaintiff  to  amend  Us  peti- 
tion so  as  to  expressly  state  that  the  charges 
for  the  telegram  were  tendered  at  the  time 
the  message  was  delivered  for  transmission. 
This,  however,  was  permissible  under  our 
statute.  Section  1848,  R.  S.  Mo.  1909;  Lowen- 
steln  V.  Railway,  134  Mo.  App.  24,  loc.  At  34, 
119  S.  W.  430.  The  fact  that  this  was  an  ac- 
tion to  recover  on  a  statute  penal  In  its  na- 
ture does  not  change  the  law  In  relation  to 
pleadings  in  the  case 

[3]  But  the  defendant  contends  that  the 
charges  were  neither  paid  nor  tendered,  and 
therefore  there  can  be  no  recovery.  It  must 
be  borne  in  mind  that  the  statute  on  which 
the  case  is  bottomed  Is  penal,  and  must  be 
strictly  construed.  Plaintiff,  in  order  to  re- 
cover, must  bring  himself  clearly  within  its 
terms  and  provisions,  and  show  that  his 
case  comes  clearly  within  its  manifest  spirit 
and  intent  Cowan  v.  Telegraph  Co.,  149 
Mo.  App.  407,  129  S.  W.  1066 ;  Eddington  v. 
Telegraph  Co.,  115  Mo.  App.  98,  91  S.  W. 
438 ;  Grant  v.  Western  Union,  154  Mo.  App. 
279,   133   S.   W.   073. 

[4]  Now  our  statute  says:  "It  shall  be  the 
duty  of  every  t<;lcgraph    »    ♦    •    company 

•  •  •  In  this  state  •  •  •  on  payment 
or  tender  of  their  usual  charges  •  •  •  to 
transmit  and  deliver    •    •    *    said  dispatch 

•  •  •  promptly  •  •  •  under  a  penalty 
of  three  hundred  dollars  for  every  neglect 
or  refusal  so  to  transmit  and  deliver,"  etc. 
By  the  express  provisions  of  the  statute,  the 
liability  to  the  penalty  is  made  to  rest  en 
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the  fftUure  to  promptly  transmit  on  payment 
or  tender  of  the  usual  charges.  In  Western 
Union  T.  RyalB,  84  Ga.  33&,  21  S.  E.  673,  it 
is  held  that  an  actual  payment  or  tender  of 
the  charges  is  a  prerequisite  to  a  recovery 
of  the  penalty  provided  by  the  statute;  tliat 
neither  the  agreement  between  the  sender 
and  the  agent  that  the  charges  shall  be  held 
as  a  debt  to  be  subsequently  paid  by  the 
sender,  nor  an  agreement  that  they  shall  be 
paid  by  him  and  a  third  person  Jointly,  can 
take  the  place  of  payment  or  actual  tender 
with  reference  to  the  penal  element  of  the 
statute;  and  that  the  fact  tliat  the  message 
was  sent  marked  "prepaid"  made  no  differ- 
ence. The  court  at  page  337  of  94  Ga.  on 
page  574  of  21  S.  E.,  says:  "If  be  [the  send- 
er] wishes  the  comi>any  to  transact  his  busi- 
ness at  its  peril  with  reference  to  the  penal- 
ty, he  most  either  pay  in  cash,  or  make  the 
tender  required  by  the  statute."  See,  also, 
Langley  v.  Western  Union,  89  Ga.  777,  15  S. 
E.  291 ;  Western  Union  v.  Mossier,  95  Ind.  29. 

[B]  That  the  cliarges  were  not  paid  is  con- 
ceded. The  original  petition  alleged  that 
"the  said  agent  agreed  to  collect  the  usual 
and  regular  charges  for  transmitting  said 
dispatch  from  the  addressee  therein."  After 
the  plaintiff  had  closed  his  testimony,  and 
while  the  defendant  was  offering  its  evi- 
dence, plaintiff,  by  leave,  amended  by  inter- 
lining, Just  in  front  of  the  above-quoted  al- 
legatioA.  the  words,  "he  (plaintifF)  tendered 
to  the  agent  and  operator  of  defendant  in 
charge  of  its  office  aforesaid  its  usual  charg- 
es for  transmitting  said  dispatch  as  estab- 
lished by  the  rules  of  defendant,  and  he  re- 
fused to  receive  the  same."  As  the  nonpay- 
ment of  the  charges  is  conceded,  does  the 
proof  show  that  the  charges  were  tendered? 
A  "tender"  is  defined  by  Black's  Law  Diction- 
ary to  l>e:  "An  offer  of  money;  the  act  by 
which  one  produces  and  offers  to  a  person 
holding  a  claim  or  demand  against  him  the 
amount  of  money  which  he  considers  and 
admits  to  be  due,  in  satisfaction  of  such 
claim  or  demand,  without  any  ttipulation  or 
ooniition,"  To  constitute  a  tender,  there 
must  be  an  unconditional  offer  to  pay.  Hen- 
derson V.  Cass  County,  107  Mo.  50,  18  S.  W. 
992;  Ruppel  v.  Mo.  Building  Ass'n,  158  Mo. 
613,  loc.  dt  622,  69  S.  W.  1000.  A  tender  to 
be  good  must  be  unaccompanied  by  any  con- 
dition to  which  the  creditor  has  a  right  to 
object  28  Am.  &  Eng.  Ency.  of  Law  (2d 
Ed.)  p.  81.  And,  before  a  tender  can  be  said 
to  be  waived,  the  tenderee  must  have  re- 
fused to  accept  it,  or  must  have  placed  him- 
self in  such  position  as  would  make  a  tender 
an  unnecessary  act  38  Cyc.  136.  A  mere 
assertion  of  readiness  or  willingness  to  pay 
is  not  sufficient    38  Cyc.  142. 

An  examination  of  all  the  testimony  dis- 
closes tliat  there  was  no  real  tender  of  the 
money  in  tills  case,  nor  was  there  either  an 
express  or  Implied  refusal  on  the  part  of  the 
agent  to  take  it    On  the  contrary,  it  shows 


that,  at  plaintiff's  request,  the  message  was 
accepted  to  be  sent  "collect";  tliat  is,  with- 
out payment  of  charges  by  the  sender,  but 
which  were  to  be  obtained  by  the  company 
from  the  addressee,  and.  In  case  of  failure 
to  collect  from  the  addressee,  then  the  sender 
was  to  pay.  In  other  words,  the  message 
was  not  a  prepaid  but  a  credit  transaction. 
Plaintiff  testified  on  this  point  as  follows: 
"Q.  Go  ahead  and  tell  ^bat  you  said  there 
at>out  the  payment  of  the  message,  what  the 
agreement  was.  A.  I  was  quite  anxious  to 
get  it  off,  but  had  been  in  the  habit  which 
Is  generally  customary  with  all  company's 
messages  and  expenses  such  as  that  which 
they  always  make  up  in  their  sworn  state- 
ment, and  I  asked  him  to  count  it  up  and 
he  told  me  what  it  come  to,  and  he  said,  'Do 
you  want  to  send  it  "collect"  or  pay  it  here?" 
I  said,  'I  would  rather  you  would  send  it 
"collect"  but  I  can  pay  you  here  if  you  want 
it';  and  he  said,  'All  right,  I  will  send  it 
"collect,"  •  and  I  said,  'If  you  fail  to  collect, 
I  will  pay  it  anyway,'  and  I  took  the  money 
out  of  my  pocket  and  said,  'I  can  pay  it  here 
if  you  want  me  to.' "  A  little  further  on  in 
again  describing  what  took  place  between 
him  and  the  agent  plaintiff  said:  "He  first 
counted  it  up  and  he  said  how  much  it  is 
and  he  said  80  cents,  as  well  as  I  remember. 
He  said,  'Do  yon  want  it  sent  "collect"  or 
pay  it  now  7"  I  said,  'I  have  l>een  ending 
them  that  way  according  to  instructions,  but 
if  you  can't  send  It  that  way  I  will  pay  you 
now,'  and  pulled  out  the  money.  Q.  If  he 
couldn't  send  it  how?  A  Collect  Q.  Did 
he  say  it  would  go  'collect'?    A.  Yes." 

The  agent  testified  that:  "A.  Mr.  Adcox 
came  in  and  wrote  out  the  telegram  going 
to  the  Prudential  Casualty  Company  at  In- 
dianapolis, Ind.,  and  I  asked  him  whether 
to  send  it  paid  or  collect,  and  he  says  'Send 
It  collect'  He  asked  me  when  I  would  get 
it  off  and  I  told  him  at  8  o'clock,  as  soon  as 
I  would  open  up.  Q.  He  got  in  there  a  little 
before  8?  A.  Yes,  sir.  Q.  You  told  him  you 
would  send  it  when  you  opened  up?  A.  Yes, 
sir.  Q.  Did  Adcox  pay  for  it?  A  No,  sir. 
Q.  Did  he  offer  to  pay  for  it?  A.  No,  sir." 
He  further  testified  that  no  money  was  offer- 
ed him  at  all,  that  he  saw  no  money  in 
plaintiff's  hand,  and  that  he  sent  the  mes- 
sage, as  requested,  "collect";  that  is,  the 
charges  to  be  paid  for  by  the  addressee. 

This  was  all  the  testimony  bearing  on  the 
question  of  tender.  In  our  opinion  it  does 
not  show  any  tender  whatever,  but  does  show 
that  the  message  was  sent  on  a  credit  basis 
and  sent  thus  at  plaintiff's  request  Of 
course,  in  passing  on  this  point  we  must  ac- 
cept everything  said  by  the  plaintiff  as  literal- 
ly true,  and  what  he  says  is  to  be  most  liber- 
ally construed  in  his  favor.  But,  after  doing 
this,  the  most  that  can  be  said  is  that  be 
banded  the  message  to  the  agent  and  re- 
quested him  to  send  it  "collect,"  and  the 
agent,  without  demurring  or  objecting  in  any 
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way,  acceded  to  Us  request,  and  sent  It  on 
tbose  tenns.  The  fact  that  plaintiff  may 
bare  polled  a  dollar  out  of  his  pocket,  and 
said,  "I  will  pay  you  if  you  can't  send  It 
that  way,"  does  not  change  the  situation. 
He  still  wanted  the  message  sent  on  a  credit 
basis,  and  it  was  sent  that  way.  As  said 
by  the  court  in  Western  Union  T.  Byals, 
supra,  if  he  "wanted  the  company  to  transact 
his  business  at  its  peril  with  reference  to  the 
penalty,  he  must  either  pay  in  cash  or  make 
the  tender  required  by  the  statute."  Pay- 
ment in  cash  was  not  waived,  nor  did  the 
agent  refuse  to  accept  the  case.  He  merely 
granted  plaintiff's  request  to  send  the  mes- 
sage on  a  credit  basis,  and  agreed  to  look  to 
the  addressee  for  payment  afterwards,  or,  in 
case  of  Its  refusal  to  pay,  then  to  plaintiff  for 
it  The  transaction  was  nothing  more  than 
a  sending  of  the  message  on  credit;  that  is, 
on  a  basis  to  which  the  penalty  statute  does 
not  apply.  The  fact  that  plaintiff  took  a 
dollar  from  his  pocket  and  said,  "I  will  pay 
you  if  you  can't  send  it  that  way,"  did  not 
change  its  nature  or  make  such  announce- 
ment a  tender.  One  could  go  into  a  store  and 
shake  a  roll  of  bills  as  big  as  one's  arm  un- 
der the  proprietor's  nose  and  say,  "I  want  to 
get  this  suit  of  clothes  on  credit,  but.  If  I 
can't  get  It  that  way,  I  am  willing  to  pay 
you,"  and  yet  this  would  constitute  no  tender 
of  the  money  if  the  storekeeper  granted  his 
request  and  told  him  to  take  the  goods  along, 
and  the  purchaser  was  charged  therewith. 
pt  course,  we  do  not  say  that  defendant 
would  not  be  liable  for  damages  for  failure 
to  transmit  promptly  under  such  circum- 
stances, but  that  is  not  this  cas&  This  is  a 
suit  for  a  statutory  penalty  and  the  plaintiff 
must  bring  himself  squarely  within  the  terms 
of  the  statute.  The  cases  cited  by  respondent 
as  holding  the  company  liable  even  if  there 
was  no  tender  but  merely  an  agreement  to 
collect  the  charges  later  are  not  cases  under 
the  statute  to  recover  a  penalty,  but  suits 
to  recover  damages  for  negligence.  Cogdell 
V.  Western  Union,  135  Nv  C.  841,  47  S.  K. 
490;  Western  Union  v.  Cunningham,  99  Ala. 
314, 14  South.  679 ;  Western  Union  v.  Henley, 
167  Ind.  90,  eO  N.  B.  682.  The  case  of  West- 
em  Union  ▼.  Yopst,  118  Ind.  248,  20  N.  B. 
222,  8  L.  R.  A.  224,  was  to  recover  a  penalty. 
But  in  that  case  the  agent  declined  to  re- 
ceive compensation,  and  requested  that  he  be 
allowed  to  collect  the  expense  from  the  ad- 
dressee. And  the  court  held  that,  as  failure 
to  pay  for  the  message  at  the  time  of  sending 
it  was  the  result  of  the  agent's  act,  the  com- 
pany could  not  escape  liability  on  the  ground 
that  compensation  was  not  paid  at  the  time 
the  message  was  delivered  to  the  agent  by 
the  sender.  That  is  an  entirely  different  situa- 
tion from  the  one  presented  here.  The  re- 
quest to  send  the  message  "collect"  came 
from  the  sender  in  the  case  before  us,  and 
there  was  no  refusal  on  the  part  of  the  agent 


to  accept  the  money.  He  merely  acceded  to 
plaintiff's  request  and  accepted  the  telegram 
on  the  same  terms  plaintiff  bad  been  accus- 
tomed for  more  than  a  year  to  send  them, 
namely,  on  a  credit  basis,  that,  if  the  ad- 
dressee refused  to  pay,  he  would  do  so.  Un- 
der such  circumstances  we  do  not  think  the 
statute  applies,  and,  it  being  penal,  we  can- 
not stretch  it  to  make  it  fit  the  case. 

The  Judgment  la  therefore  reversed.    All 
concur. 


BaSTEB  v.  BROTHEBHOOD  op  AMERI- 
CAN   YEOMEN. 

(Kansas  C!ity  Court  of  Appeals.     Miasooil 

June  2,  1913.     Rehearing  Denied 

Jane  23,  1913.) 

1.  InSUBANOB    (I    7H»)— FOBEIGN    Fbatkbimi 

Benbpiciabt  Sociktt— Contbacts. 

Where  a  foreign  fraternal  benefidary  so- 
ciety, not  authorized  to  do  business  in  the 
state,  issues  in  the  state  a  certificate  of  insor- 
ance,  the  contract  is  not  within  the  law  relat- 
ing to  such  societies,  but  will  be  construed  as 
an  assessment  insurance  contract  governed  by 
the  law  relating  to  that  class  of  insurance, 
where  the  contract  bears  the  essential  features 
of  insurance  on  the  assessment  plan. 

[Ed.   Note. — For  other  cases,   see  Insurance. 
Cent  Dig.  |  1848;   Dec  Dig.  J  711.*]    . 

2.  IHSUBANCK  (I  133*)— ASSESBIBNT  INSC*- 
ANCE  OONTBACTB— STATUIBS  — APPLICABH.- 
ITT. 

Rev.  St  1909,  t  6934,  prohibiting  life  in- 
surance companies  &om  making  any  contract 
of  insurance  other  than  as  is  plainly  expressed 
In  the  policy  issued,  applies  only  to  old-line 
policies,  and  has  no  effect  on  assessment  in- 
surance contracts. 

[Ed.   Note.— For  other  eases,   see  Insurance; 
Cent  Dig.  S|  203,  211-213;   Dec.  Dig.  {  133.*) 

3.  iNBXTBAifOB  ({  365*)  —  linnt  Iitsukancb  — 
NONPATlfENT  or  DUSS  AND  AssBssxKaia— 
Effect. 

A  life  insurance  contract  on  tb»  assess- 
ment plan,  which  provides  that  the  policy  shall 
become  ipso  facto  forfeited  by  the  failaie  of 
insured  to  pay  monthly  dues  and  assessments 
on  or  before  the  last  day  of  the  month,  and 
which  forbids  any  local  correspondent  of  in- 
surer, charged  with  the  duty  of  collecting  due* 
and  assessments,  from  receiving  payment  of  ar- 
rearages from  any  member  whose  health  is  im- 
paired, and  which  provides  for  the  reinstate- 
ment of  an  insured,  in  suspension  less  than  60 
days,  on  filing  a  health  certificate  and  the  pay- 
ing of  delinquent  dues  and  assessments,  is 
valid,  and  insured  who,  on  the  refusal  of  a  local 
correspondent  to  receive  does  and  assessments 
tendered  after  the  end  of  the  month,  made  no 
effort  to  procure  his  reinstatement  must  be 
deemed  to  have  abandoned  the  policy  as  justly 
forfeited,  though  be  was  in  good  health  when 
he  made  the  tender,  and  though  it  was  the  cus- 
tom to  receive  dues  and  assessments  after  ma- 
turity from  members  in  good  health. 

[Ed.   Note.— For  other  cases,  see  Insnrance, 
Cent  Dig.  tl  932,  933 ;  Dec.  Dig.  |  365.*] 

4.  Insurance  (I  246*)— Abskbsment  Lrrs  In- 

SURANCK    —     PBOVISIONB     FOB     BEDRE88    OF 
WBOKGB— ABANDONltINT  OF  CONTRACT. 

Where  a  contract  of  life  insurance  on  the 
assessment  plan  gives  insured  a  reasouable 
remedy  to  redress  wrongs  infiicted  on  him,  he 
must  exhaust  that  remedy  before  resorting  tt> 


*For  other  cas«  sm  same  topio  and  section  NUUBBB  In  I>so.  Dig.  4  Am.  Dig.  Ksy-No.  BarlM  *  Rsp'r  IndaxH 
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the  courts,  and  his  fallnre  so  to  do  is  an  aban- 
donment of  the .  policy. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  S  623;   Dec  Dig.  {  245.*] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;   O.  A.  Lucas,  Judge. 

Action  by  Agnes  Easter  against  the  Broth- 
erhood of  American  Yeomen.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Re- 
yersed. 

See,  also,  154  Mo.  App.  456,  135  S.  W.  964. 

Fyke  &  Snider  and  E.  W.  Shannon,  all 
of  Kansas  City,  for  appellant  B.  C.  Corry, 
of  Des  Moines,  Iowa,  and  Ed.  E.  Aleshlre,  of 
E^ansas  City,  for  respondent 

JOHNSON,  J.  The  cause  of  action  plead- 
ed In  the  petition  is  on  a  policy  of  ordinary 
life  Insurance.  It  Is  alleged  "that  on  Jan- 
uary 8,  1904,  for  value  received,  defendant 
Issued  to  Elmore  W.  Easter  its  policy  of  In- 
surance, *  •  •  *  by  which  It  promised  to 
pay  to  Agnes  Eiaster,  plaintiff  herein,  the 
sum  of  $2,000  upon  the  deatji  of  the  said  El- 
more W.  Easter;  •  •  •  that  on  August 
10,  1907,  the  said  Elmore  W.  Easter  died, 
and  said  Elmore  W.  Easter  and  this  plain- 
tiff have  complied  with  all  the  conditions  In 
said  policy  required  to  be  performed,"  etc. 
In  the  answer  defendant  admits  that  plain- 
tiff, who  was  the  wife  of  the  deceased,  is  his 
beneficiary,  that  on  January  8,  1904,  defend- 
ant Issued  to  Elmore  W.  Easter,  a  certifi- 
cate of  membership,  and  that  Easter  died  on 
August  10,  1907,  but  alleges  that  defendant 
was  and  Is  a  fraternal  beneficiary  society 
domiciled  In  Iowa  and  authorized  to  do  busi- 
ness in  this  state,  that  the  death  benefit  cer- 
tificate In  suit  is  a  fraternal  beneficiary  con- 
tract, and  had  become  forfeited  on  April  1, 
1906,  by  the  failure  of  Easter  to  pay  the 
dues  and  assessments  for  the  preceding 
month.  The  reply  Is  a  general  denial.  The 
case  was  here  on  a  former  appeal  of  defend- 
ant from  a  judgment  recovered  by  plaintiff' 
In  the  circuit  court,  and  the  judgment  was 
reversed  and  the  cause  remanded  for  an- 
other trial.  154  Mo.  App.  456,  135  S.  W. 
904.  The  subsequent  trial  resulted  In  a  ver- 
dict and  Judgment  for  plaintiff  for  the  full 
amount  of  her  demand,  and  again  defendant 
appealed. 

[1]  There  Is  no  proof  In  the  present  record 
that  defendant  was  authorized  to  transact 
business  In  this  state  as  a  fraternal  benefi- 
ciary society,  and  consequently  the  contract 
in  issue  cannot  be  treated  as  falling  within 
the  scope  of  the  laws  of  this  state  relating  to 
such  societies.  GruweU  v.  Knights  &  Ladies 
of  Security,  126  Mo.  App.  496,  104  S.  W.  884. 

[2]  The  proof  discloses  a  contract  bearing 
all  of  the  essential  features  of  Insurance  on 
the  assessment  plan,  and  we  shall  construe 
the  policy  as  one  of  assessment  Insurance 
governed  by  the  laws  relating  to  that  class 
of  life  Insurance  contracts.    Article  3,  a  61, 


Rev.  Stat  1900.  So  construing  It,  we  reject 
the  contention  of  plaintiff  that  the  consti- 
tution and  by-laws  of  the  defendant,  which 
by  the  terms  of  the  policy  are  expressly  re- 
ferred to  and  made  a  part  of  the  contract, 
cannot  be  given  such  force  and  effect  because 
of  the  provisions  of  section  6934,  Rev.  Stat 
1909,  prohibiting  life  Insurance  companies 
from  making  "any  contract  of  Insurance  or 
agreement  as  to  such  contract  other  than 
as  plainly  expressed  In  the  policy  Issued 
thereon."  That  statute  which  was  enacted 
in  1907  (Laws  1907,  p.  315)  was  plainly  in- 
tended to  apply  only  to  old-line  policies,  and 
has  no  effect  on  assessment  contracts. 

[3]  Section  161  of  defendant's  constitution 
and  by-laws  which,  as  stated,  were  made  a 
part  of  the  contract,  provided  that  a  member 
"who  shall  fall  to  pay  the  regular  monthly 
payment  including  his  dues  on  or  before  the 
last  day  of  each  month  ♦  •  •  shall  ipso 
facto  stand  suspended."  Section  162  forbade 
any  correspondent  of  defendant,  charged 
with  the  duty  of  collecting  dues  and  assess- 
ments from  members  of  a  local  lodge,  "from 
receiving  payment  of  arrearages  from  any 
member  whose  health  at  the  time  Is  im- 
paired," on  pain  of  his  own  expulsion  from 
the  society.  Section  148  required  the  month- 
ly dues  and  assessments  to  be  collected  ev- 
ery month  by  the  local  correspondents  and 
remitted  to  the  chief  correspondent,  "so  that 
the  same  shall  reach  the  office  of  the  chief 
correspondent  not  later  than  the  10th  day  of 
the  following  month."  The  chief  office  of  de- 
fendant Is  in  Des  Moines,  Iowa,  and  we  shall 
assume  that  a  payment  made  to  the  local  cor- 
respondent at  Kansas  City  would  be  in  time 
to  meet  this  last-mentioned  requirement  if 
made  on  or  before  the  9th  day  of  the  month 
following  that  In  which  such  payment  was 
required  to  be  made  by  the  terms  of  section 
161.  SecUon  142  provided  that  "a  beneficiary 
member  who  has  been  in  suspension  less  than 
sixty  days  may  be  reinstated  *  •  •  if  in 
good  health,  by  fiUng  a  health  certificate  and 
the  payment  of  all  delinquent  dues  and  as- 
sessments." 

Easter  did  not  pay  the  dues  and  assess- 
ments for  March,  1906.  He  went  to  the  of- 
fice of  defendant  in  Kansas  City  on  April  3, 
1906,  stated  to  the  correspondent  in  charge 
that  he  bad  forgotten  the  matter  and  offer- 
ed to  pay  the  full  amount  due.  The  corre- 
spondent refused  the  payment  on  the  ground 
that  Easter  was  afflicted  with  cancer,  was  de- 
linquent (under  section  161),  since  the  pay- 
ment should  have  been  made  on  or  before 
the  last  day  of  March,  and  that  (under  sec- 
tion 162)  he  had  no  authority  to  receive  a 
payment  in  arrears  from  a  member  whose 
health  was  Impaired.  Easter  dejmrted,  and 
thereafter  made  no  attempt  to  be  reinstated 
nor  offered  to  pay  any  subsequent  dues  and 
assessments.  His  death  occurred  16  months 
later.     The   correspondent  reported  to   de- 


*For  otber  cases  ue  tarn*  topic  Rnd  sectlaa  NUMBER  In  Dec.  Dig.  A  i 
167  S.W.-63 
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fendant  that  Easter  "tendered  his  money 
April  3d.  By  section  162  I  refused  to  accept 
it."  He  testified  that  often  he  permitted  a 
member  who  appeared  to  be  in  good  health, 
and  who  signed  a  health  certificate,  to  pay 
arrearages  at  times  that  would  enable  him 
to  send  the  money  to  Des  Moines  by  the  10th 
day  of  the  month  following  that  in  which 
the  payment  should  have  been  made,  but 
that  he  had  not  allowed  any  one  whose 
health  appeared  to  be  impaired,  or  who  did 
not  sign  a  health  certificate,  to  pay  in  such 
manner.  Further  he  stated:  "Q.  And  you 
thought,  and  It  was  sufficiently  apparent  to 
you,  that  be  was  in  a  diseased  condition,  so 
that  you  would  not  hare  accepted  the  health 
certificate  from  him  if  he  had  signed  it; 
that  Is,  you  would  not  reinstate  him?  A. 
That  would  not  have  been  for  me  to  decide. 
Q.  It  would  not?  A.  No,  sir.  Q.  Well,  sup- 
pose he  had  signed  and  lianded  you  a  health 
certificate,  what  would  you  have  done?  A. 
I  would  have  talien  the  money  and  sent  the 
health  certificate  to  Des  Moines  with  my  re- 
port, and  explained  to  them  the  conditions 
surrounding  that  health  certificate  and  the 
man  who  signed  It"  In  rebuttal  plaintiff  in- 
troduced evidence  tending  to  show  that  at  the 
time  of  the  tender  of  the  March  payment 
Easter  was  in  sound  health,  and  therefore 
that  the  correspondent  should  not  have  re- 
°  fused  the  tender. 

The  law  does  not  look  with  favor  on  for- 
feitures, but  it  recognizes  the  necessity  of 
provisions  In  insurance  contracts  for  the  em- 
ployment of  that  harsh  method  to  enforce 
prompt  payment  of  premiums  or  assessments. 
"Indeed  it  is  difficult  to  perceive  how  any  in- 
surance company,  whether  old-line,  mutual, 
or  fraternal,  could  do  business  at  all  if  it  per- 
mitted its  policies  to  remain  in  force  Indef- 
initely after  the  assured  had  ceased  to  pay 
agreed  premiums.  Forfeiture  for  nonpay- 
ment is  a  necessary  means  to  avert  disaster 
to  the  enterprise,  and  it  is  well  settled  that 
stipulations  in  the  contract  which  provide 
that  nonpayment  ipso  facto  shall  work  a  for- 
feiture, without  notice  to  the  delinquent, 
should  be  enforced."  Gruwell  v.  Knights  & 
Ladies,  supra.  The  provision  in  the  con- 
tract by  which  the  policy  became  ipso  facto 
forfeited  by  the  failure  of  Easter  to  pay  the 
March,  1906,  dues  and  assessment  on  or  be- 
fore the  last  day  of  that  month  was  valid 
and  binding;  and,  if  it  be  a  fact  that  Eas- 
ter was  In  bad  health  at  that  time,  we  do 
not  perceive  any  good  ground  for  holding 
that  the  custom,  followed  by  the  local  corre- 
spondent, of  allowing  members  who  were  in 
good  health  the  benefit  of  the  by-law,  which 
gave  him'  until  the  10th  day  of  the  follow- 
ing month  to  remit  to  the  home  office,  may 
be  enlarged  to  the  advantage  of  a  class  of  de- 
linquents for  whose  benefit  the  custom  was 
not  intended  and  never  had  been  used.  If, 
on  the  other  hand,  E:aster  was  in  good  health 
when  he  made  the  tender,  as  the  evidence 
of  plaintiff  tends  to  show,  the  custom  was  for 


his  benefit,  and  the  local  correspondent  was 
not  Justified  in  refusing  to  receive  the  pay- 
ment The  issue  of  the  good  or  ill  health  of 
Easter  at  that  time  would  be  Important  if 
he  had  availed  himself  of  plain  and  unmis- 
takable rights  bis  contract  offered  him  la 
Just  such  contingencies  as  this.  The  corre- 
spondent says  he  would  have  accepted  the 
money  had  Easter  signed  a  health  certificate, 
and  would  have  referred  the  whole  matter 
to  the  home  office.  There  is  no  reason  ap- 
pearing in  the  evidence  to  question  this  state- 
ment but  whether  it  is  true  or  false,  the 
fact  still  remains  that  Easter  had  the  con- 
tractual right  to  be  reinstated  at  any  time 
within  60  days  without  penalty,  on  proof  of 
his  good  health  and  the  payment  of  delin- 
quent dues  and  assessments.  Thus  the  con- 
tract Instead  of  investing  the  local  corre- 
spondent with  final  authority  in  such  mat- 
ters, reserved  such  authority  in  the  board  of 
directors  or  other  general  officers. 

This  is  not'  like  the  case  of  Wayland  v. 
Indemnity  Co.,  166  Mo.  App.  221,  148  S.  W. 
626,  wherein  a  majority  of  the  court  held 
that  a  policy  of  assessment  insurance,  wrong- 
fully declared  forfeited  on  the  ground  of  the 
failure  of  the  assured  to  pay  an  Illegal  as- 
sessment, should  not  be  treated  as  abandon- 
ed by  the  failure  of  the  assured  to  pay  sab- 
sequent  assessments,  but  Is  a  case  where  the 
assured  has  failed  to  exercise  a  plain  con- 
tractual right  which,  if  exercised,  presum- 
ably would  have  corrected  any  injustice  done 
to  him  by  a  subordinate  officer.  In  the  Way- 
land  Case  the  assured  had  no  reason  to  thinK 
that  his  act  in  tendering  payment  of  subse- 
quent assessments  would  cause  the  company 
to  recede  from  a  position  sanctioned  by  final 
authority,  while  here  Easter  knew  tliat  if  he 
was  in  good  health,  the  wrongful  act  of  the 
local  correspondent  could  be  corrected  by  re- 
sort to  means  the  contract  expressly  afford- 
ed him.  The  case,  therefore,  belongs  to  the 
class  where  the  assured  is  held  to  be  remiss 
for  not  availing  himself  of  a  reasonable  and 
fair  contractual  remedy.  Easter  had  no  right 
to  give  final  effect  to  an  act  of  a  subordinate 
against  which  the  contract  gave  him  a  spe- 
cific remedy,  and  in  so  doing  he  must  be  held 
to  have  abandoned  the  policy  as  righteously 
forfeited. 

[4]  We  said  in  the  Wayland  Case  tlut  the 
rule  applicable  to  fraternal  societies,  compel- 
ling a  member  to  exhaust  the  remedies  of- 
fered him  by  the  rules  of  the  order  for  the 
correction  of  a  wrongful  suspension,  does  not 
apply  to  assessment  insurance,  where  the  so- 
called  member  Is  a  member  only  in  name,  and 
has  no  opportunity  of  appealing  to  the  legis- 
lative body  of  a  democratic  organization  for 
redress  of  his  wrongs.  But  where,  as  here, 
his  contract  gives  him  such  specific,  reasona- 
ble remedy,  he  should  exhaust  it  before  re- 
sorting to  the  courts,  and  his  failure  so 
to  do  should  be  treated  as  an  abandonment 
of  the  policy. 

The  Judgment  is  reversed.    All  ooncor. 
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FELLOWS  ▼.  DORSBt. 

(Kansas  City  Court  of  Appeals.    MissonrL 

Mot.  11,  1912.    On  Rehearing, 

June  2,  1913.) 

1.  Mdnicipai,  Cobposations  (J  567*)  — En- 

FOKCEMENT     OF      SPECIAL     ASSESSMENT— AO- 
TION  rOB  THK  SaUE  OF  LAND — PETITION. 

A  petition  upon  a  special  tax  bill,  given 
by  a  city  of  the  third  class  to  a  contractor  for 
the  paving  of  a  street,  which  alleged  the  mak- 
ing of  the  tax  bill,  giving  the  date  and  con- 
tents, and  that  the  defendant  owned  or  claim- 
ed the  land  charged,  the  tax  bill  being  filed  with 
the  petition,  as  required  by  Rev.  St.  1909,  { 
9296,  is  saiBcient,  without  setting  forth  the 
steps  taken  by  the  council  and  the  doing  of  the 
work  by  the  contractor. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  1276-1281;  Dec. 
Dig.  {  567.*] 

2.  MtJNICIPAI,  COBPOBATIONS    (i  293*)— PtTB- 

UC  iMPBOTSmNTS  —  Preliminabt  Resoltt- 
iion— Ghabaoteb  of  the  Wobk. 

Under  Rev.  St.  1899,  if  5859,  5860,  re- 
quiring the  city  council,  before  gradmg  or  pav- 
ing a  street,  to  declare  such  work  to  be  nec- 
essary, a  resolution  declaring  it  to  be  neces- 
sary to  grade,  pave,  curb,  and  gutter  a  street, 
which,  after  describing  the  paving  in  detail, 
provides  that  the  last  course  shall  be  grouted 
24  inches  from  each  curb  to  form  a  gutter,  is 
snfSciently  explicit  as  to  the  gutter  to  inform 
the  property  owners  of  the  character  of  the 
work,  which  is  aU  that  is  required  by  the  stat- 
ute. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {{  773-775;  Dec.  Dig. 

I  m»] 

3.  WOBDB  AND  PHBABB»— "GbOTJTINO." 

"Grouting"  consists  of  the  proper  propor- 
tions of  sand,  stone,  and  cement 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  yoL  4,  p.  8177.] 

4.  Municipal  Cobpobation8  (|  294*)— No- 
tice OF  Public  Impbovements— Publica- 
tion. 

Under  Rev.  St  1909,  {  9255,  requiring  a 
preliminary  resolution  for  paving  to  be  print- 
ed in  a  daily  paper  for  seven  consecutive  in- 
sertions, a  publication  for  seven  consecutive  i«- 
sues  of  a  daily  paper  is  sufficient  even  though 
two  Sundays  and  the  Fourth  of  July  inter- 
vened, on  which  days  no  paper  was  published. 
[Ed.  Note. — VoY  other  casps,  see  Municipal 
Corporations,  Cent  Dig.  (J  776-788,  791 ;  Dec. 
Dig.  i  294.*] 

6.  Municipal  Cobpobationb  (J  284*)— Pub- 
lic Improvements — Validity  of  Contbact. 
A  contract  for  street  improvements,  which 

Provided  that  it  should  be  completed  within  90 
ays  from  the  time  the  city  engineer  notified 
the  contractor  to  begin  work,  did  not  delegate 
to  the  engineer  legislative  power  to  delay  the 
commencement  of  the  work  beyond  a  reason- 
able time  after  the  approval  of  the  ordinance. 
[Ed.  Note.— For  other  cases,  see  Municipal 
Corporationa,  Cent  Dig.  |  756;  Dec.  Dig.  t 
284.*] 

6.  Municipal  Cobpobations  (|  284*)— Pub- 
lic iMPRovEMXNTS— Contracts— Extension 
of  Time. 

A  city  council  cannot  delegate  to  the  city 
engineer  tiie  nower  to  extend  the  time  for  the 
completion  of  a  contract  for  street  improve- 
ment 

[E^  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  (  756;  Dec.  Dig.  i 
284.*] 


7.  Municipal  Cobpobations  d  444*)  —  De- 
scbiptton  of  Public  Impbovements— Vari- 
ance Between  Pbeliminabt  Notice  and 
Ordinance. 

Where  the  ordinance  and  contract  for  a 
street  improvement  differ  from  the  resolution 
declaring  the  necessity  for  the  work  as  to  the 
work  and  material  to  be  used  in  the  gutter,  the 
ordinance  is  void,  and  a  tax  bill  issued  there- 
under is  invalid. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {{  1064,  1060;  Dec. 
Dig.  I  444.*] 

8.  Municipal  Cobpobations  (|  444*)- Bn- 
fobcement  of  special  assessment  —  ac- 
TIONS fob  Salx  of  Land— Defenses. 

Where  a  contractor  has  made  street  im- 
provements in  conformil7  with  the  specifica- 
tions of  an  ordinance  which  is  valid  in  its  gen- 
eral scope,  and  there  was  no  fraud  or  collu- 
sion in  Its  adoption,  recovery  on  the  contrac- 
tor's tax  biil  cannot  be  denied  for  the  failure 
of  the  specifications,  as  adopted  to  require  the 
construction  of  a  serviceable  Improvement 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  1064,  1069;  Dec. 
Dig.  I  444.*] 

9.  Municipal  Corporations  (|  486*)— Pub- 
lic Impbovements— Actions  for  the  Sale 
OF  Land — Burden  of  Proof. 

A  special  tax  bill  for  street  improvements 
is  prima  facie  evidence  of  the  legality  of  the 
proceedings  and  the  liability  of  the  property 
thereby  charged,  and  the  burden  is  upon  the 
owner  to  overcome  the  prima  facie  effect 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  ff  1140-1144;  Dec. 
Dig.  I  486.*] 

10.  Appeal  and  Error  {|5  301,  1151*)— De- 
TEBMiNATiON— Modification  of  Judqusnt 
— Interest. 

Where  a  Judgment  erroneously  states  that 
it  bears  8  per  cent,  interest  instead  of  6  per 
cent,  but  the  matter  was  not  called  to  the  at- 
tention of  the  court  in  the  motion  for  new 
trial,  the  cause  should  not  be  reversed,  but  the 
judgment  will  be  modified  in  that  respect 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  K  1743,  1753-1756,  4498- 
4506;   Dec.  Dig.  {{  301,  1151.*] 

On  Rehearing. 

11.  Municipal  Cobpobations  (§  569*)— Spe- 
cial Assessments  —  Actions  fob  Sale  of 
Land — Instruction. 

In  an  action  by  a  contractor  upon  a  spe- 
cial tax  bill,  where  the  specification  called  for 
the  use  of  gravel  containing  about  15  per  cent 
of  sand,  and  the  evidence  showed  that  a  No. 
20  sieve  was  used  to  determine  the  fineness  of 
sand,  and  not  to  distinguish  between  sand  and 
gravel,  an  instruction  that  if  the  jury  found 
tiiat  the  term  "sand"  meant  material  that  would 
pass  through  a  No.  20  sieve,  and  that  the  ma- 
terial used  by  the  contractor  contained  about 
20  per  cent  of  sand  according  to  that  test, 
they  should  find  that  the  contractor  had  con- 
formed with  the  specification  is  erroneous, 
since  it  permits  the  contractor  to  use  gravel 
containing  the  required  percentage  of  sand  of 
a  particular  fineness,  even  though  it  may  con- 
tain more  sand  of  a  different  fineness. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  i  1283;  Dec.  Dig.  | 
669.*] 

12.  Municipal  Corporations  (J  293*)- Pub- 
lic Improvements— Pbeliminabt  Resolu- 
tion— Construction. 

The  resolution  of  the  conncO  declaring  the 
necessity  for  a  street  improvement  is  for  the 
information  of  property  owners,  and  the  words 
therein  must  be  given  their  ordinary,  and  not 
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technical,  meaning,  anleu  the  context  clearly 
indicates  the  contrary. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  $|  773-775;  Dec.  Dig. 
8  293.*] 
18.  Words     and     Phsasxb  —  "Gbavh."  — 

"Sand." 

"Grayel"  means  small  atones,  or  frag- 
ments of  stone  often  intermixed  with  particles 
of  sand,  and  "sand"  is  defined  as  fine  particles 
of  stone  not  reduced  to  dust;  comminuted 
stone  in  the  form  of  loose  grains,  which  are  not 
coherent  when  wet 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  4  P-  8101;   ^oL  7.  pp.  6326, 
6327.] 
14.  COKTBAOTB    (I  176*)  —  CONSTBtJonOK  — 

Question  fob  CJoxibt. 

The  construction  of  the  meaning  of  a  con- 
tract for  street  improvement  ia  for  the  court, 
and  not  for  tiie  jury. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent   Dig.    H   767-770,   917,   956,   979,  1041, 
1097,  1825;  Dec  Dig.  §  176.*] 
16.  Customs  and  Usages  (i  12»)— Genkbali- 

TT  and  TJnivebsalitt— Burden  of  Pboof. 
A  usage  which  will  give  the  words  of  a 
contract  a  technical  meaning  must  be  so  gener- 
al and  well  established  as  to  raise  a  presump- 
tion that  the  parties  contracted  with  reference 
to  it,  and  the  party  claiming  such  a  usage  has 
the  burden  of  proving  it 

[Ed.  Note.— For  other  cases,  see  Customs 
and  Usages,  Cent  Dig.  K  23,  24;  Dec.  Dig.  { 
12.*] 

16.  ApfeaI'  and  Ebbob  (i  882»)  —  Sfeciai. 

Assessments— Actions  fob  Sale  of  Land 

— Instbuction. 

The  tact  that  a  witness  for  a  property 
owner,  in  an  action  upon  a  special  tax  bill,  used 
a  No.  18  screen  for  the  purpose  of  separating 
sand  from  gravel  in  the  material  used  by  the 
contractor,  and  a  witness  for  the  contractor 
thereafter  testified  as  to  a  test  of  the  material 
with  a  No.  20  sieve,  did  not  invite  the  error  in 
an  instruction  that,  if  the  jury  believed  the 
proper  test  for  sand  was  material  that  would 
pass  through  a  No.  20  sieve,  and  that  the  con- 
tractor used  gravel  containing  aboat  the  re- 
quired percentage  of  such  sand,  he  had  to  abide 
with  the  contract 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |§  8691-3610;  Dec  Dig.  { 
882.*] 

Appeal  from  Clrenlt  Court,  Boone  County ; 
D.  H.  Harris,  Judge. 

Action  by  J.  N.  Fellows  against  George  B. 
Dorsey.  Judgment  for  the  plaintiff,  and  de- 
fendant appeals.  Reversed  and  remanded  on 
rehearing. 

W.  H.  Rothwell,  Of  Moberly,  and  B.  W. 
Hlnton,  of  Columbia,  for  appellant.  W.  M. 
Williams,  of  Boonville,  and  McBaiue  &  Clark, 
of  Columbia,  for  respondent. 

BROADDUS,  P.  J.  This  is  a  suit  to  en- 
force the  collection  of  a  special  tax  bill  issued 
to  the  contractor  J.  N.  Fellows,  for  grading 
and  macadamizing  Anthony  street  in  the  dty 
of  Columbia,  a  city  of  the  third  class.  The 
petition  contains  allegations  to  the  effect 
that  on  the  15th  day  of  June,  IOCS,  the  dty 
council  adopted  a  resolution  declaring  the 
necessity  for  the  work;  that  due  publication 
of  the  resolution  was  made ;  that  the  council 


duly  passed  an  ordinance  for  the  grading  and 
macadamizing  of  the  street;  that.  In  pur- 
suance of  the  said  ordinance,  plaintiff  enter- 
ed Into  a  contract  on  the  8th  of  August,  190S, 
with  the  city  to  do  the  work  provided  in 
said  resolution  and  ordinance  for  the  sum  of 
$3,254,568;  that  be  duly  performed  said  con- 
tract, and  made  the  Improvements  by  grad- 
ing, paving,  and  curbing  said  street;  that 
said  work  was  duly  accepted  by  the  council, 
and  aasessment  for  the  cost  of  the  work  was 
made  by  an  ordinance  levying  a  special  as- 
sessment for  said  improvement  and  author- 
izing the  tax  bills  therefor;  that  the  dty 
caused  the  total  cost  of  the  work  to  be  as- 
sessed against  the  lots  and  tracts  of  land 
fronting  and  abutting  on  either  side  of  said 
street  In  proportion  to  the  front  foot,  etc., 
and  did  cause  tax  bills  to  be  Issued  ther^or 
in  payment  to  the  plaintiff  as  such  contrac- 
tor. It  Is  alleged  that  the  tax  Mil  in  salt, 
which  was  for  $603,395,  was  the  proportion- 
ate part  charged  against  the  property  of  de- 
fendant, and  then  follows  a  description  of 
the  tax  bUl,  which  Is  filed.  The  answer  waa 
a  general  denial. 

On  the  15th  day  of  June,  1903,  the  dty 
coundl  passed  a  resolution  declaring  It  nec- 
essary to  grade,  pave,  curb,  and  gutter  An- 
thony street  The  grading,  curbing,  and 
macadamizing  were  described  In  detail.  The 
street  was  to  be  22  feet  from  curb  to  curb. 
A  sublayer  of  macadam,  five  Inches  deep,  was 
to  be  laid  from  gutter  line  to  gutter  line, 
prescribing  the  materials  to  be  used.  Upon 
this  was  to  be  laid  a  4-inch  course ;  no  stone 
to  be  used  whose  greatest  dimensions  exceed 
1^  Inches.  Upon  this  layer  was  to  be  laid 
a  top  course  of  screened  gravel  containing 
about  15  per  cent  sand,  "and  no  stone  which 
shall  exceed  one  inch  in  its  greatest  diame- 
ter. •  •  •  The  last  course  to  be  grouted 
24  inches  from  each  curb  to  form  a  gutter. 
On  each  side  of  the  street  shall  be  construct- 
ed a  concrete  curb  5  Inches  wide  and  16  inch- 
es in  depth."  The  specifications  for  the  g^ut- 
ter  were  as  follows:  "Gutter  to  be  formed 
by  grouting  the  top  course  a  distance  of  24" 
from  each  curb  to  form  a  gutter.  Grout  to 
be  made  of  one  part  Portland  cement  and  six 
parts  clean  sand.  It  being  understood  that 
the  depth  of  courses  of  material  above  de- 
scribed indicates  depths  before  roUing."  On 
the  16th  day  of  March,  1009,  the  contract 
was  let  to  plaintiff  for  the  performance  of 
the  work  according  to  the  plans  and  specifica- 
tions. On  the  4th  day  of  January,  1910,  the 
work  was  reported  completed,  and  the  coun- 
cil then  passed  the  ordinance  levying  special 
tax  bills  for  the  work,  Indndlng  that  of  the 
defendant  The  time  for  the  completion  of 
the  work  was  fixed  at  90  days  from  the  date 
on  which  the  engineer  notified  the  contractor 
to  begin  work.  It  was  provided  that: 
"Should  the  contractor  fall  to  complete  the 
work   to  the   satisfaction  of   the   engineer, 
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within  the  time  specified,  then  there  shall  be 
withheld  from  the  money  due  him  on  his 
final  estimate,  a  sum  of  money  equal  to  ten 
dollars  per  day  for  each  and  every  day  of 
such  delay." 

The  principal  controversy  was  whether  the 
contractor  compiled  with  the  specifications  as 
to  the  guttering.  It  was  shown  that  the  con- 
tractor made  a  mixture  for  the  gutter  and 
spread  It  for  the  required  width  on  top  of  the 
last  course,  which  made  a  soft  mortar  crust 
to  form  the  gutter.  The  evidence  tended  to 
show  that  this  mixture  became  dust,  and  was 
blown  or  washed  away.  The  result  was  that 
the  gutter  washed  out  In  ditches,  and  some 
of  the  curbing  fell.  As  to  the  composition  of 
the  top  course,  there  was  evidence  on  the 
part  of  the  defendant  that  It  was  not  screen- 
ed, but  varied  from  stones  as  large  as  a 
man's  fist  to  small  particles,  and  that  there 
was  more  sand  than  gravel,  and  that  the 
work  was  not  done  In  a  good  workmanlike 
manner.  On  the  other  hand,  plaintiff's  evi- 
dence tended  to  rebut  that  of  the  defendant 
as  to  that  matter;  also  that  the  mixture  was 
according  to  the  specifications,  and  showing 
by  standard  authority  the  meaning  of  the 
word  "sand."  Also,  there  was  evidence  tend- 
ing to  show  that  the  cause  of  the  washing  of 
the  gutter  was  that  It  was  overburdened 
with  excessive  drainage. 

The  court,  in  various  instructions,  told  the 
Jury  substantially  that  if  the  work  done  by 
the  plalntur  complied  with  the  specifications, 
he  was  entitled  to  recover  on  the  tax  bill, 
notwithstanding  they  might  believe  the  gut- 
ters were  washed  away,  or  that  the  street 
subsequently  became  in  bad  condition  and 
out  of  repair.  Other  evidence  will  be  refer- 
red to  hereafter. 

By  instruction  No.  4  the  court  defined  what 
the  word  "sand"  meant  in  the  contract  It 
is  as  follows :  "The  court  Instructs  the  Jury 
that  if  you  find  and  believe  from  the  evidence 
that  the  term  'sand'  as  used  in  the  contra'.*t 
and  specifications  for  Anthony  street  means 
that  material  that  will  pass  through  a  No. 
20  sieve,  which  is  a  sieve  containing  20  mesh- 
es to  the  inch,  and  If  you  further  find  and  be- 
lieve from  the  evidence  that  the  plalntifiF,  the 
contractor.  In  putting  on  the  top  course  on 
said  street,  used  material  which  contained 
about  15  per  cent,  sand,  according  to  the 
above  test,  then  you  must  find  that  as  to  the 
top  course  the  plaintiff  did  said  work  ac- 
cording to  the  contract  and  the  specifications 
therefor." 

The  defendant  asked  an  instruction  plac- 
ing the  burden  of  proof  upon  the  plaintiff, 
which  the  court  refused;  and  one  to  the 
effect  that  if  the  gutter  constructed  "was 
worthless  and  wholly  unserviceable,"  the  find- 
ing must  be  for  the  defendant,  which  the 
court  also  refused.  And  one,  also,  to  the  ef- 
fect that  "the  work  contracted  for  must  be 
reasonably  adapted  to  the  purpose,"  etc. 
This  was  also  refused. 


Upon  the  question  of  the  burden  of  proof 
the  court  gave  Instruction  No.  3  at  the  in- 
stance of  plaintiff.  It  is  as  follows:  "The 
jury  are  Instructed  that  the  acceptance  by 
the  city  council  of  the  city  of  Columbia  of 
the  work  done  by  the  plaintiff  on  Anthony 
street,  and  the  issuing  to  him  of  the  tax 
bills  read  in  evidence,  raised  the  presumption 
that  the  Improvement  on  Anthony  street  was 
constructed  of  the  material  and  in  the  man- 
ner prescribed  by  the  contract,  plans,  and 
specifications  read  in  evidence;  and,  before 
the  defendant  can  avoid  the  payment  of 
said  tax  bills  it  devolves  upon  him  to  show, 
by  the  greater  weight  of  the  evidence,  that 
there  was  a  substantial  deviation  from  the 
plans  and  specifications  in  doing  said  work, 
and  the  mere  fact  that  gutter  or  gutters 
were  washed  away,  or  that  the  street  sub- 
sequently became  in  bad  condition  and  out 
of  repair,  will  not  invalidate  the  tax  bills  or 
authorize  the  Jury  to  find  for  the  defend- 
ant" 

The  plaintiff  recovered  for  the  amount  of 
the  tax  bin,  with  8  per  cent  Interest  The 
defendant  appealed. 

[1]  It  is  insisted  that  the  petition  does  not 
state  a  cause  of  action.  It  seems  that  de- 
fendant bases  his  contention  upon  the  the- 
ory that  all  the  steps  taken  by  the  council 
and  other  matters  for  doing  the  work  by  the 
contractor  are  not  set  forth  in  the  petition. 
The  city  of  Columbia  being  a  city  of  the 
third  class,  the  pleading  in  question  is  to 
be  construed  with  reference  to  section  5891, 
R.  S.  1899,  now  section  9296,  R.  S.  1909.  The 
section  provides  that:  "It  shall  be  sufficient 
for  the  plaintiff,  in  any  suit  on  such  special 
tax  bin,  to  plead  the  making  of  the  tax  bill 
sued  upon,  giving  the  date  and  contents 
thereof,  and  the  assignment  thereof,  if  any, 
and  to  allege  that  the  party  or  parties  made 
defendant  own,  or  claim  to  own,  the  lands 
charged,  or  some  estate  or  interest  therein, 
as  the  case  may  be,  and  to  file  the  tax  bill 
in  suit"  And:  "Kvery  tax  bill  shall.  In 
any  suit  thereon,  be  prima  facie  evidence  of 
the  validity  of  the  bill,  and  of  the  doing  of 
the  work  and  of  the  furnishing  of  the  ma- 
terial charged  for,  and  of  the  liability  of 
the  land  to  the  charge  stated  In  the  bill." 
The  petition  states  all  the  facts  required  by 
the  statute.  We  have  examined  with  some 
care  the  cases  cited  by  defendant  to  sustain 
his  theory,  and  are  free  to  say  that  we  do 
not  think  they  apply.  The  question  has  often 
been  before  the  courts,  and  the  holding  has 
been  uniform  that  a  petition  alleging  the 
facts  required  by  the  statute  is  sufllclent. 
And  we  do  not  see  how  It  could  be  otherwise, 
unless  the  statute  should  be  disregarded. 
Gushing  V.  Powell,  130  Mo.  App.  576,  109 
S.  W.  1054;  Paving  Co.  v.  Bath  Co.,  136 
Mo.  App.  555,  118  S.  W.  519;  Bambrick 
Bros.  V.  McCormick,  167  Mo.  App.  198,  137 
S.  W.  43. 

[2,  3]  The  validity  of  the  tax  bill  is  chal- 
lenged on  the  ground  that  the  preliminary 
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resolntlon  for  doing  the  work  foiled  in  spec- 
ifications. Tlie  rule  is  stated  to  be  that: 
"The  resolution  of  the  city  councU  providing 
for  street  improvement  should  state  direct- 
ly or  by  reference  the  nature  and  character 
of  the  improvements;  otherwise  the  pro- 
ceedings are  without  Jurisdiction,  and  the 
tax  bills  issued  would  not  be  valid."  City 
of  Poplar  Bluff  v.  Bacon,  144  Mo.  App.  476, 
129  S.  W.  466;  Coulter  v.  Construction  Co., 
131  Mo.  App.  230,  110  S.  W.  655.  "The  pre- 
liminary resolution  declaring  it  necessary 
that,  certain  streets  of  a  dty  of  the  third 
class  should  be  paved,  etc.,  should  substan- 
tially inform  the  public  of  the  kind  and 
character  of  improvement  intended;  other- 
wise the  proceeding  and  tax  bills  will  be  In- 
vaUd."  City  of  KirksviUe  v.  Coleman,  103 
Mo.  App.  215,  77  S.  W.  120.  In  that  case 
the  resolution  declared  that:  "It  is  deemed 
by  said  council  necessary  to  improve  Brown 
avenue  •  •  •  by  grading,  paving,  gutter- 
ing, curbing,  and  terracing  the  said  avenue" 
— and  there  was  no  mention,  directly  or  indi- 
rectly, of  the  kind  of  paving.  The  statute 
does  not  require  any  particular  description 
of  the  work  to  be  done  in  such  cases,  it  only 
requires  that  the  city  council  shall,  "by  res- 
olution declare  such  work  or  improvements 
necessary  to  be  done."  Sections  5S59,  5860, 
R.  S.  1899.  However,  It  necessarily  implies 
that  there  should  be  some  description  of  the 
nature  and  character  of  the  work.  It  does 
not  mean,  however,  that  it  should  be  spe- 
cifically described.  The  character  of  the 
work  and  the  nature  of  the  material  will 
answer  the  purpose  of  the  statute.  The 
case  of  Muff  v.  City  of  Cameron,  134  Mo. 
App.  607,  114  S.  W.  1125,  117  S.  W.  116,  and 
authorities  cited,  we  believe,  are  conclusive 
on  the  question.  We  think  the  resolution  is 
sufficiently  explicit  as  to  the  guttering.  It 
is  to  be  grouted.  Grouting  consists  of  the 
proper  proportions  of  sand,  stone,  and  ce- 
ment Every  property  owner  to  be  affected 
knew  what  the  resolution  meant,  and  such 
is  the  only  purpose  of  the  statute. 

[4]  The  statute  requires  that  the  council 
shall  "cause  such  resolution  to  be  published 
in  some  newspaper  printed  in  the  city  for 
two  consecutive  insertions  in  a  weekly  paper, 
or  seven  consecutive  InsertlonB  in  a  daily 
paper."  R.  S.  1909,  §  9255.  The  pubUcaUon 
was  made  in  a  dally  paper.  There  were 
three  gaps  in  the  publication ;  the  first  pub- 
lication was  on  June  27th,  and  the  last  on 
July  6th,  leaving  a  gap  on  June  28th,  July 
4th  and  5th.  It  is  conceded  that  a  paper 
published  six  days  a  week  without  a  Sunday 
edition  is  a  daily  paper  within  the  mean- 
ing of  the  statute,  and  the  continuity  would 
not  be  broken  by  the  lack  of  a  Sunday  edi- 
tion, but,  as  there  were  not  three  Sundays 
between  June  27th  and  July  6th,  there  was 
an  omission  of  one  work  day.  In  Porter  v. 
Boyd  Pav.  Co.,  214  Mo.  1,  112  S.  W.  235,  It 
was  held,  where  the  publication  was  to  be 
for  10  successive  days,  and  the  publication 


was  omitted  on  two  Sundays  occurring  with- 
in the  time,  that  the  publication  was  suffi- 
cient The  court  said :  "  'Ten  successive 
days'  means  publication  on  10  successive 
days  when  the  paper  can  be  published  with- 
out the  publisher  running  the  risk  of  bdng 
Indicted  for  a  violation  of  the  Sunday  stat- 
ute of  this  state."  And  such  Is  the  holding 
in  Mexico  V.  Lakenan,  129  Mo.  App.  180,  108 
S.  W.  141.  It  was  shown  that  the  paper  was 
not  published  on  Sundays  or  on  the  Fourth 
of  July.  As  the  Fourth  of  July  was  a  holi- 
day under  the  statute,  and  the  publisher 
could  not  compel  his  employes  to  work  on 
that  day,  we  see  no  good  reason  why  the 
same  rule  should  not  govern  as  that  applied 
to  Sundays. 

[6,  6]  As  the  time  when  the  work  should 
Degin  was  left  to  the  determination  of  the 
engineer,  defendant  asserts  that  it  operated 
in  indefinitely  delaying  the  completion  of  the 
work  beyond  a  reasonable  time.  A  city  coun- 
cil cannot  delegate  to  the  city  engineer  the 
power  to  extend  the  time  for  the  completion 
of  a  contract  for  street  improvement  Child- 
ers  V.  Holmes,  95  Mo.  App.  154,  68  S.  W. 
1046;  McQuiddy  v.  Brannock,  70  Mo.  App. 
535;  Ayres  v.  Schmohl,  86  Mo.  App.  349. 
But  it  is  held  that  such  a  provision  in  a 
contract  of  this  kind  was  not  an  attempt  to 
delegate  a  legislative  duty  to  the  city  engi- 
neer to  delay  the  beginning  and  completion 
of  the  improvement  beyond  a  reasonable 
time  from  the  approval  of  the  ordinance. 
Halsey  v.  Richardson,  139  Mo.  App.  157,  122 
S.  W.  326,  and  cases  cited. 

[7,  8]  It  is  contended  that  the  contract  and 
specifications  are  not  in  conforml^  to  the 
preliminary  resolution  because  it  provided 
for  the  construction  of  a  worthless  and  un- 
serviceable gutter.  If  there  was  a  difference 
between  the  resolution  and  the  spedflcations 
in  the  ordinance  and  contract  as  to  the  work 
and  material  that  went  into  the  construc- 
tion of  the  gutter,  the  ordinance  was  void, 
and  the  tax  bill  invalid.  City  of  Poplar 
Bluff  V.  Bacon,  supra,  and  cases  cited.  But 
it  does  not  appear  that  the  provision  in  the 
ordinance  was  a  departure  from  the  resolu- 
tion. The  latter  provided  for  grouting  with- 
out further  specifications,  and  it  was  left  to 
the  council* to  provide  the  specifications.  If 
the  specifications  in  the  ordinance  were  faul- 
ty and  not  reasonably  suitable  for  the  pur- 
pose, it  was  not  the  fault  of  the  contractor, 
in  the  absence  of  fraud  or  collusion.  He 
was  bound  by  his  contract  to  conform  to  the 
provisions  of  the  ordinance;'  otherwise  the 
tax  bills  would  be  invalid.  The  discretion 
was  vested  in  the  council  to  provide  the  spec- 
ifications for  the  construction  of  the  gutter, 
and  it  was  not  for  the  contractor  to  dictate 
to  the  council  the  method  of  doing  the  work. 
It  is  said,  substantially,  where  the  ordinance 
is  valid  in  its  general  scope,  and  does  not 
show  on  its  face  fraud  or  caprice  in  its  en- 
actment and  is  suitable  to  the  subject-matter 
to  wlilch  it  is  applied,  the  fact  that  it  is  in- 
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applicable  to  defendant's  property  and  im- 
posed a  burden  on  bim,  without  any  corre- 
sponding benefits  to  bim  or  his  (iommnnity, 
cannot  for  the  first  time  be  Interposed  as  a 
legal  defense  in  a  suit  on  a  tax  bill  for  work 
done  under  the  ordinance.  Heman  v.  Ring, 
85  Mo.  App.  23S.  "It  wonid  be  unjust  to  a 
contractor  who  has  completed  an  improve- 
ment In  full  compliance  with  a  contract 
awarded  him  by  the  board  of  aldermen, 
which  is  within  the  general  powers  conferred 
upon  it,  to  refuse  payment  for  the  simple 
reason  that  the  courts  may  conclude  that  the 
means  or  methods  adopted  by  the  board  were 
not  the  best  or  cheapest"  Warren  v.  Barber 
Pav.  Co.,  115  Mo.  572,  22  8.  W.  490,  and  cas- 
es cited. 

The  court,  in  instruction  No.  4,  given  for 
plaintifF,  undertook  to  instruct  the  Jury  as 
to  the  meaning  of  the  word  "sand"  as  used 
In  the  contract.  The  plaintiff  was  also  per- 
mitted to  Introduce  evidence  as  to  the  tech- 
nical meaning  of  "sand."  A  construction  of 
the  meaning  of  the  language  of  a  contract, 
OS  a  general  rule,  is  a  matter  for  the  court 
The  word  "leg"  has  a  well-defined  common 
meaning,  and  should  not  be  controlled  by  the 
meaning  placed  on  it  by  specialists.  Rogers 
V.  Modern  Brotherhood  of  America,  131  Mo. 
App.  353,  111  S.  W.  618.  In  ordinary  par- 
lance, we  all  understand  what  is  meant  by 
the  word  "sand";  that  Is,  a  composition  In 
which  sand  predominates.  But  when  it 
comes  to  apply  the  term  to  ingredients  used 
for  building  purposes,  such  as  plastering  or 
concrete,  it  should  and  does  have  a  technical 
meaning,  because  sand  taken  from  different 
deposits  contains  different  proportions  of  oth- 
er matter  such  as  dirt  and  stone.  Snoqualml 
V.  Moynihan  Co.,  179  Mo.  629,  78  S.  W.  1014. 
In  such  cases,  the  custom  fixing  the  standard 
of  the  quality  of  a  thing  prevails.  Evans  v. 
Western  Brass  Mfg.  Co.,  118  Mo.  548,  24 
S.  W.  175.  We  do  not  think  the  instruction 
was  a  comment  on  the  testimony. 

(•]  It  is  urged  that  the  court  erred  in  plac- 
ing the  ultimate  burden  of  proof  upon  the 
defendant.  The  following  cases  are  referred 
to  in  support  of  this  contention:  Cushing  v. 
Powell,  130  Mo.  App.  676,  109  S.  W.  1064; 
Chilllcothe  v.  Henry,  136  Mo.  App.  468,  118 
S.  W.  486;  Poplar  Bluff  v.  Bacon,  supra; 
Fruln  V.  Meredith,  146  Mo.  App.  588,  122  S. 
W.  1107.  In  Cushing  v.  Powell,  supra,  where 
the  question  was  one  of  pleading,  It  is  held 
that,  "where  the  declaration  counts  on  a  tax 
bill,  a  general  denial  admits  any  evidence 
which  may  show  that  the  necessary  prelimi- 
nary proceedings  never  ripened  into  a  valid 
tax  bill;  and  the  provision  of  the  statute 
making  the  tax  bill  Itself  prima  fade  evi- 
dence of  its  validity  cannot  affect  the  rule." 
And  such  is  the  holding  in  Chilllcothe  v. 
Henry,  supra,  and  Poplar  Bluff  v.  Bacon,  su- 
pra. The  other  cases  cited  have  no  applica- 
tion. 

On  the  other  liand.  It  Is  held  that  a  tax 
bill  is  prima  fade  evidence  of  the  regularity 


of  the  proceedings  and  the  liability  of  the 
property  to  be  charged,  and  the  burden  is 
upon  defendant  to  overcome  the  prima  fade 
effect  Excelsior  Springs  v.  Ettenson,  120 
Mo.  App.  215,  96  8.  W.  701 ;  Savings  Bank 
V.  Ridge,  183  Mo.  loc.  dt  618,  82  S.  W.  56 ; 
Moberly  v.  Hogan,  181  Mo.  19,  32  S.  W. 
1014 ;  State  ex  rel.  v.  Phillips,  137  Mo.  259, 
38  S.  W.  931.  The  prlndple  seems  to  be 
well  settled  In  this  state. 

Many  other  errors  are  insisted  on  by  the 
appellant,  but  the  most  of  them  are  un- 
important, and  others  have  been  so  often  de- 
termined by  the  appellate  courts  that  it  is 
useless  to  discuss  them.  The  cause  was  well 
tried. 

[10]  The 'judgment  provides  that  it  shall 
bear  8  per  cent  Interest  This  is  error.  It 
only  bears  6  per  cent  But,  as  the  matter 
was  not  called  to  the  attention  of  the  court 
in  the  defendant's  motion  for  a  new  trial, 
the  cause  should  not  be  reversed,  but  the 
Judgment  modified  in  that  respect  Boon- 
vlUe  V.  Stephens,  238  Mo.  339, 141  S.  W.  1111. 

The  Judgment  is  modified  so  that  it  bears 
6  per  cent  Interest  from  date  of  rendition, 
and  the  cause  is  affirmed.    All  concur. 

On  Rehearing. 

TRIMBLE,  J.  A  rehearing  was  granted 
herein  on  November  26,  1912,  and  the  cause 
was,  at  the  present  term,  again  argued 
and  submitted.  At  this  second  hearing  the 
point  was  urged,  more  clearly  and  forcibly 
than  before,  that  the  trial  court  erred  in 
giving  for  plaintiff  instruction  No.  4.  It  is 
copied  in  full  in  the  original  opinion. 

The  resolution  declaring  the  work  neces-' 
sary  to  be  done,  and  also  the  ordinance  au- 
thorizing it,  after  specifying  the  various  ma> 
terlals  which  should  enter  into  the  building 
of  said  Improvement  and  the  method  of  its 
construction,  contained  this  provision:  "Up- 
on this  layer  is  to  be  laid  a  top  course  of 
screened  gravel  containing  about  15  per  cent 
sand,  and  no  stone  of  which  shall  exceed  one 
inch  In  Its  greatest  diameter."  The  defense, 
or  rather  one  of  the  defenses,  was  that  the 
work  was  not  done  In  substantial  compliance 
with  the  specifications.  Evidence  was  intro- 
duced by  defendant  that  screened  gravel  was 
not  used,  but  that  sand  was ;  that  sand  large- 
ly predominated ;  that  Instead  of  there  being 
only  15  per  cent,  of  sand,  there  was  at  least 
from  60  to  66  per  cent  sand  In  this  top 
course ;  that  consequently  It  quickly  washed 
away.  The  defendant,  who  was  one  of  the 
witnesses  who  so  testified,  when  cross-ex- 
amined, said  he  did  not  know  the  propor- 
tion of  sand  and  gravel  used  in  the  top 
course,  but  tliat  from  observation,  as  one 
would  look  to  see  whether  It  was  sand  or 
gravel,  it  could  easily  be  seen  that  the  sand 
largely  predominated,  and  that  the  gravel 
had  not  been  screened.  Another  witness  for 
defendant,  J.  H.  Guitar,  swore  he  selected 
several  representative  samples  from  different 
parts  of  the  street  and  separated  the  sand 
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from  the  gravel  by  means  of  an  ordinary 
sifter  used  In  brick  work,  and  that  by  weight 
there  was  from  60  to  65  per  cent,  sand  in  the 
top- course,  and  that  screened  gravel  was  not 
nsed. 

Plaintiff  testified  that  he  screened  the 
gravel  for  the  top  course  so  as  to  take  out  all 
stone  larger  than  one  Inch  in  diameter;  and 
that  he  tettei  the  gravel  with  a  No.  20  and 
No.  18  sieve  (that  is,  sieves  with  20  and  18 
meshes  each-  way  to  the  inch,  respectively) 
and  that  it  tested  15  per  cent,  sand;  but 
that  the  only  screening  he  did  was  to  run  it 
through  a  coarse  screen  to  take  out  the  big 
rocks.  To  meet  the  testimony  offered  by 
defendant  that  there  was  from  50  to  65  per 
cent  sand  in  the  top  course,  plaintiff  intro- 
duced an  expert,  Hyde,  who  testified  that 
"sand  is  known  as  any  bard,  g^ranular  rock 
material  that  lias  been  reduced  to  particles, 
and  these  particles  being  larger  than  dust 
and  smaller  than  pebbles."  He  further  testi- 
fied that  the  method  for  determining  wheth- 
er or  not  a  material  was  "standard  sand" 
was  the  sifting  or  fineness  test ;  that  "stand- 
ard sand"  used  in  making  mortar  Is  defined, 
by  the  American  Society  for  Testing  Ma- 
terials, to  be  sand  that  will  pass  through  a 
20  sieve  and  be  caught  on  a  30  sieve.  On 
cross-examination  he  testified  that  sand  was 
treated  to  this  test,  not  to  separate  sand  from 
gravel,  but  to  see  whether  the  sand  In  ques- 
tion wonld  make  a  poorer  or  better  mortar 
than  standard  sand.  He  also  testified  that 
the  20  sieve  would  be  used  not  to  screen  the 
gravel,  but  to  test  various  samples  of  sand. 
He  was  then  asked:  "Q.  But  you  would  not 
'  use  a  20  sieve  practically  to  screen  sand  out 
of  gravel  at  the  pit?  A.  No ;  I  don't  think 
you  would.  Q.  That  Is  not  the  sort  of  a 
sieve  they  use  for  screening  gravel?  A,  Un- 
less they  wanted  to  find  out  what  they  have 
got  at  the  bank;  in  which  event  they  cer- 
tainly would  get  a  standard  sieve.  Q.  The 
standard  sieve  is  used  for  testing  purposes, 
and  not  for  the  work  of  separating  the  sand 
from  gravel?  A.  It  depends  upon  what  you 
want  to  use  it  for.  By  the  court:  Q.  Does 
the  contractor  use  such  a  sieve  as  you  have 
described  in  his  actual  work?  A.  If  it  is 
specified  that  be  would  use  a  20  sieve,  he 
would.  By  Mr.  Hlnton:  Q.  If  no  sieve  was 
spedfled,  is  that  the  practical  sieve  used  for 
screening  gravel,  a  20  sieve?  A.  No,  I  should 
say  not." 

[11]  The  sand  and  gravel  for  the  top  course 
of  the  improvement  in  question  was  ob- 
tained from  a  gravel  pit  A  No.  20  sieve  is 
one  with  20  meshes  to  the  inch  each  way,  or 
400  to  the  square  Inch.  It  would  hardly  re- 
quire technical  knowledge  to  understand 
that  if,  to  screen  it,  gravel  and  sand  are 
thrown  against  such  a  sieve,  too  much  sand 
would  be  retained  In  the  gravel,  ■  and  that, 
as  Hyde  says,  a  20  sieve  is  not  a  practical 
or  even  a  proper  sieve  to  screen  gravel,  es- 
pecially If  the  gravel  must  not  contain  over 
15  per  cent  sand  or  about  that    The  No.  20 


sieve  is  used  to  test  the  degree  of  fineness  of 
sand,  or  to  obtain  sand  of  a  particular  grade 
of  fineness,  known  as  "standard  sand,"  but 
not  to  obtain  gravel  of  a  certain  standard  or 
quality.  Much  confusion  and  vagueness  of 
thought  will  be  avoided  if  we  bear  In  mind 
at  all  times  that  in  the  specifications  and 
contract  Involved  herein,  the  material  dealt 
with  was  not  sand  but  gravel  of  a  certain 
standard  and  quality.  There  was  no  men- 
tion In  the  contract  of  the  particular  grade 
of  sand,  nor  that  a  No.  20  sieve  was  to  be 
used.  The  words  "gravel"  and  "sand"  there- 
fore were  used  in  the  contract  in  the  com- 
monly accepted  sense  of  those  terms.  And 
it  was  gravel  not  larger  than  one  inch  in  di- 
ameter and  containing  15  per  cent  sand  that 
was  to  be  used. 

[12,13]  The  preliminary  resolution  specified 
the  same  kind  of  gravel.  This  resolution  ia 
for  the  information  of  the  nontechnical 
property  owner,  and  the  words  used  therein 
must  be  given  their  usual  and  ordinary 
meaning,  unless  it  clearly  appears  from  the 
context  that  a  different  meaning  was  In- 
tended. As  a  matter  of  common  sense,  grav* 
el  for  road  building  does  not  mean  a  ma- 
terial indistinguishable  from  sand,  except  by 
some  scientific  test  known  only  to  the  tech- 
nical professional  man.  If  the  contract  for 
building  the  improvement  is  to  be  governed 
by  a  technical  definition  as  to  what  consti- 
tutes a  certain  grade  of  sand,  then  it  .could 
be  strictly  complied  with  by  using  material 
which  could  not  be  distinguished  from  sand 
by  sight  or  touch,  and  which  differed  from 
sand  only  by  that  degree  of  fineness  represents 
ed  by  the  difference  between  a  £0  sieve  and 
a  smaller  one.  But  as  shown  by  Hyde's  defi- 
nition, as  well  as  by  his  testimony,  a  No.  20 
sieve  does  not  differentiate  sand  from  gravel, 
but  only  sand  of  one  degree  of  fineness  from 
sand  of  another  degree  of  fineness  And  this 
agrees  with  the  ordinary  and  usual  distinc- 
tion between  gravel  and  sand.  OChe  former 
means,  "Small  stones,  or  fragments  of  stone, 
very  small  pebbles,  often  intermixed  with 
particles  of  sand."  Webster's  International 
Dictionary.  (In  the  case  before  us  these 
stones  must  not  l>e  larger  than  one  inch  in 
diameter,  and  the  sand  intermixed  therein 
must  be  about  15  per  cent)  The  same  au- 
thority defines  sand  as  being  "fine  particles 
of  stone,  but  not  reduced  to  dust;  com- 
minuted stone  In  the  form  of  loose  grains, 
which  are  not  coherent  when  wet"  So  that 
inasmuch  as  It  is  screened  gravel,  containing 
a  certain  proportion  of  sand,  which  is  the 
material  under  investigation,  and  not  sand  of 
a  particular  kind  or  quality,  It  would  seem 
that,  aside  from  any  decisions  in  the  books, 
it  would  not  be  proper  to  tell  the  Jury  that 
the  contractor  has  fully  compiled  with  tiis 
contract  if  they  find  that  he  has  osed  ma- 
terial  which  contained  about  15  per  cent 
sand  of  a  certain  degree  of  fineness  only.  And 
this  is  in  effect  what  instruction  No.  4  doea. 
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[14]  But,  If  authority  from  the  decided 
cases  Is  needed,  It  Is  certainly  true  that  the 
construction  of  the  meaning  of  the  contract 
Is  for  the  court,  and  not  an  issue  of  fact 
for  the  Jury.  "Parties  in  contracting  are 
supposed  to  use  language  In  Its  commonly 
accepted  sense,  and  courts  and  Juries  do 
not  require  the  aid  of  experts  to  tell  them 
what  such  language  means.  The  learned 
trial  Judge  •  •  •  should  have  ascertain- 
ed its  meaning  from  the  language  of  the 
contract,  and  instructed  the  Jury  according- 
ly." Rogers  v.  Modern  Brotherhood,  131  Mo. 
App.  353,  111  S.  W.  618. 

[16]  Of  course,  if  a  usage  or  custom  of  a 
trade  enters  Into  and  atfects  the  construction 
of  a  contract,  this  may  give  words  of  an 
otherwise  ordinary  meaning  a  technical  defi- 
nition; but  such  usage  or  custom  must  be 
so  general  and  well  established  as  to  raise 
the  presumption  that  the  parties  had  knowl- 
edge of  it  and  contracted  with  reference  to  It 
And  the  party  claiming  such  usage  must 
prove  it  Martin  v.  Hall,  26  Mo.  386.  See, 
also,  Southwestern  Freight  Co.  v.  Stanard, 
44  Mo.  71,  loc.  dt  82,  100  Am.  Dec.  255.  No 
such  custom  was  shown  herein.  Indeed,  it 
would  seem  from  Hyde's  testimony  that 
there  was  no  such  custom,  since  be  testified 
that  the  sieve  used  was  not  the  sieve  to  use 
in  obtaining  screened  gravel. 

[16]  It  is  urged  that  defendant  first 
brought  this  test,  for  determining  what  was 
sand,  into  the  case  by  introducing  the  wit- 
ness J.  H.  Guitar,  who  testified  to  his  use 
of  a  No.  8  sieve  for  this  purpose,  and  hence, 
defendant  having  adopted  the  same  theory 
and  having  first  invited  it,  he  will  not  be 
allowed  to  change  on  appeal.  But.  Guitar 
did  not  use  the  sieve  to  determine  what  was 
sand  and  what  was  not,  but  to  separate  the 
sand  from  the  gravel  so  that  be  could  weigh 
each  separately  and  determine  by  weight 
what  was  the  proportion  of  each.  Of  course 
tills  would  in  a  measure  determine  what  was 
sand  and  Vhat  was  gravel.  But  it  did  not 
authorize  the  use  of  a  sieve  which  would 
only  screen  out  the  finer  grades  of  sand  and 
leave  a  larger  proportion  of  coarse  sand  than 
was  permissible,  and  which  was  not  gravel. 
Besides,  if  this  did  introduce  the  sieve  test 
as  a  means  of  determining  what  was  sand 
and  what  was  gravel,  still  this  did  not  au- 
thorize the  court  to  tell  the  Jury  that  If 
they  believed  the  word  "sand"  m^ant  sand 
that  would  go  through  a  20  sieve,  then  the 
contract  had  been  complied  with.  There 
was  no  evidence  tliat  a  20  sieve  would  sepa- 
rate sand  from  gravel.  On  the  contrary, 
there  was  evidence  that  it  was  not  the  prop- 
er sieve  for  this  purpose.  It  may  be  that 
it  requires  evidence  to  show  the  proper  sieve 
for  determining  what  is  sand  and  what  Is 
gravel;  but,  if  so,  the  question  what  sieve 
Is  proper  should  be  submitted,  instead  of 
telling  the  Jury  that,  if  they  believed  the 


contract  meant  a  certain  grade  of  sand,  and 
a  sieve  was  used  which  would  pass  that 
grade,  and  that  the  gravel  contained  about  16 
per  cent  of  that  grade  only,  then  they  must 
find  that  the  contractor  did  Ills  work  ac- 
cording to  contract. 

In  view  of  the  foregoing  we  are  of  the 
opinion  that  the  Instruction  is  erroneous. 
The  Judgment  is  reversed,  and  the  cause  re- 
manded for  a  new  trial.    All  concur. 


McWILLIAMS  V.  MISSOURI  PAG.  RT.  CO. 

(Kansas  City  Court  of  Appeals.     Missouri. 

June  2,  1913.     Rebearlog  Denied 

June  16,  1913.) 

1.  Bailboads   (I   299*)— PUBUO  CitoBSiNas— 
Care  Requibed. 

The  fact  that  the  greatest  use  of  a  public 
street  crossing  railroad  tracks  was  in  the  day- 
time, and  was  seldom  used  at  night,  did  not 
prevent  the  crossing  from  being  a  public  one, 
and  the  railroad  company  must  keep  a  lookout 
at  all  times  when  passing  over  it 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  H  954,  958;    Dec  Dig.  |  299.*] 

2.  Raixboads    (§   3^)  —  Cbobsirgs  —  Coixi- 

SI0N8— LdABILITY. 

Where  a  pedestrian  on  a  railroad  crossing 
looked  to  see  if  a  train  was  approaching  on  the 
track,  and,  seeing  none,  stepped  thereon,  and 
stood  there  waiting  for  a  train  to  pass  in  front 
of  him  on  another  track,  and  a  train  backing 
over  the  track  without  headlight  or  lookout 
struck  him,  and  he  could  have  been  seen  in  time 
to  have  stopped  the  train  bad  a  proper  lookout 
been  maintained,  the  question  of  the  railroad 
company's  liability  must  be  submitted  to  the 
jury,  and  its  finding  will  not  be  disturbed. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent.  Dig.  g{  1152-1192 ;   Dec.  Dig.  {  350.*] 

3.  RAiLBOAns  (i  338*)— Accident  at  Gboss- 
INQ8— Liability. 

A  pedestrian  struck  by  a  train  who  seeks 
to  recover  on  the  humanitarian  doctrine  must 
either  show  that  the  trainmen  saw  him  in  time 
to  have  stopped  the  train  before  the  accident, 
or  that  he  was  at  a  place  where  the  trainmen 
were  required  by  law  to  look  out  for  and  see 
him. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  S|  1096-1099;   Dec.  Dig.  i  338.*] 

4.  Afpkai.  and  Ebbob  (8  979*)— Discbetion 
of  Tbiai.  CouBT— Granting  of  New  Tbial. 

Where  the  trial  court  is  of  the  opinion 
that  the  verdict  is  against  the  weight  of  the 
evidence,  the  granting  of  a  new  trial  is  within 
its  discretion,  and  its  ruling  wiil  not  be  dis- 
turbed unless  the  discretion  has  been  abused. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  K  3871-3873,  3877;  Dec. 
Dig.  i  979.*] 

5.  New  Tbial  ({  69*)— DiscBsnoiT  OT  Tbiai. 

COUBT. 

Where  the  facts  shown  by  the  evidence 
offered  by  plaintiff  cast  doubt  on  his  own  testi- 
mony as  to  how  and  where  the  accident  com- 
plained of  occurred,  the  setting  aside  of  a  ver- 
dict for  plaintiff  and  granting  a  new  trial  was 
not  an  abuse  of  discretion  merely  because  de- 
fendant offered  no  evidence. 

[Ed.  Note. — For  other  cases,  see  New  Trial, 
Cent  Dig.  {  141 ;   Dec.  Dig.  {  69.*] 

6.  New  Trial  (J  70*)— Gboundb— Sofficibn- 
OT  OF  THE  Evidence. 

In  an  action  for  injuries  to  a  pedestrian 
struck  by  a  train,  evidence  held  to  authoilze  the 
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court  in  iU  discretion  to  set  aside  a  verdict  for 
plaintiff. 

[EM.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  {!  142,  143 ;   Dec.  Dig.  i  70.*] 

7.  Appeai,  and  Ebbob  (i  979*)— New  Tbiai/— 

Insufficiency  of  Evidence. 

Where  the  trial  court  sets  aside  a  verdict 
on  the  ground  that  it  is  against  the  weight  of 
the  evidence,  and  there  is  some  evidence  on 
vrhlch  to  base  that  conclusion,  the  action  of  the 
trial  court  will  not  be  disturbed  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  if  3871-3873,  3877;  Dec 
Dig.  S  979.»] 

8.  Railroads  (I  344*)— Accidents  at  Cboss- 
INGS — Pleadings— Issues. 

Where  the  petition  in  an  action  for  injuries 
to  a  pedestrian  struck  by  a  train  alleged  that, 
when  the  pedestrian  came  to  a  railroad  crossing, 
he  found  it  blocked  by  a  train,  that  he  stood 
on  or  near  a  track,  and  was  there  struck  by  a 
train,  an  answer  saying  nothing  about  a  cross- 
ing, but  admitting  that  on  or  about  the  date 
and  at  or  near  the  place  mentioned  in  the  pe- 
tition the  accident  occurred,  and  then  denying 
every  other  allegation  In  the  petition,  did  not 
admit  that  the  pedestrian  was  on  a  crossing 
when  struck. 

[EM.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  {{  1107-1112 ; .  Dec  Dig.  §  344.*] 

9.  Appeal   and   Ebbob   ({   832*)— Questions 
Reviewable— Tbeobt  of  Case. 

An  appellant  adopting  one  theory  of  the 
case  on  the  original  hearing  may  not  adopt  a 
conflicting  theory  on  the  rehearing. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {|  3215-3228;  Dec  Dig.  i 
832.*] 

10.  Appeal  and  Ebbob  (8  832*)— Questions 
Reviewable- Theobt  of  Case. 

Where  the  only  difference  between  the  brief 
on  the  rehearing  and  the  brief  on  the  oriKinal 
bearing  on  appeal  from  an  order  setting  aside  a 
verdict  for  a  pedestrian  struck  by  a  train  was 
that  the  first  brief  laid  stress  on  the  point  that 
the  alleged  place  of  injury  was  not  a  public 
crossing,  while  in  the  second  brief  the  point 
that  the  verdict  was  set  aside  because  against 
the  weight  of  the  evidence  was  amplified,  there 
was  no  taking  of  inconsistent  positions  on  the 
two  hearings. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §i  3215-3228;  Dec.  Dig.  { 
832.*] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;  Jas.  EL  Goodrich,  Judge. 

Action  by  David  T.  McWilliams  against 
the  Missouri  Pacific  Railway  Company. 
From  a  judgment  granting  a  new  trial  after 
verdict  for  plaintiff,  he  appeals.    Affirmed. 

Henry  J.  Latshaw,  of  Kansas  City,  for  ap- 
pellant Martin  L.  Clardy,  of  St  Louis,  and 
EJdw.  J.  White,  of  Kansas  City,  for  respond- 
ent 

TRIMBLE,  J.  Suit  to  recover  damages  for 
injuries  received  on  defendant's  tracks 
"where  or  near  where  OilUs  street  is  cross- 
ed by  First  street"  in  Kansas  City,  Mo.  At 
the  point  in  question  defendant  has  four 
tracks  running  east  and  west,  two  main 
tracks  in  the  center  and  an  outer  switch 
track  on  each  side  of  the  main  tracks.  These 
are  parallel  to  and  about  150  rods  south 
of  the  Missouri  river.    Gillis  street  extends 


from  the  river  bank  south  across  defendant's 
tracks  and  on  into  the  city.  The  city  dump 
was  on  the  river  bank  at  the  foot  of  Gillis 
street,  and  a  building  belonging  to  the  Gas 
Company  was  located  north  of  the  railroad 
tracks,  and  close  to  Gillis  street  and  also  a 
tar  roofing  plant  A  fence  had  been  built 
across  Gillis  street  about  eight  feet  north  of 
and  parallel  to  the  north  track,  but  a  gate 
was  in  this  fence  through  which  went  a  wag- 
on road.  Gillis  street  was  not  paved,  and 
had  no  sidewalks;  nor  were  there  any  resi- 
dences north  of  the  track  in  that  vicinity.  On 
the  tracks  In  61111s  street  was  a  crossing 
made  of  planks  about  12  feet,  or  possibly 
more,  in  length;  and  the  usual  sign  stood 
there  which  read  "Railroad  Crossing.  Look 
out  for  the  cars."  This  crossing  was  used 
mostly  by  persons  going  to  the  dump  at  the 
foot  of  the  street,  teams  being  driven  across 
the  tracks  at  this  point  hauling  dirt  and 
refuse,  also  possibly  oil  and  pipe  for  the  Gas 
Company.  The  crossing  was  but  little  used 
at  night,  though  there  was  testimony  that 
occasionally  some  persons  did  go  across  there 
after  dark. 

The  evening  In  question  was  dry  and  dear. 
Plaintiff  claims  that  he  was  walking  sonth 
on  GiUis  street  and  started  across  defend- 
ant's tracks  when  an  east-bound  freight  train 
on  the  south  main  track  was  passing  and  im- 
peded his  progress.  The  engine  and  one  or 
two  cars  had  passed  Gillis  street  when  plain- 
tiff reached  the  track.  He  looked  east  and 
west  to  see  if  any  train  was  approaching  on 
the  north  main  track,  and,  seeing  none,  he 
stepped  upon  the  north  main  track  waiting 
for  the  freight  train  to  pass  and  let  him  con- 
tinue on  his  way.  Before  it  got  by,  however, 
one.  or  defendant's  switch  engines  backed 
up  from  the  east  over  the  north  track  push- 
ing behind  It  a  train  of  cars,  the  front  or 
west  one  of  which  struck  plaintiff.  He  tes- 
tified that  he  was  not  aware  of  his  peril  un- 
til just  as  the  car  was  on  the  point  of  strik- 
ing hlm ;  that,  being  unable  to  get  out  of  the 
way,  he  caught  hold  of  the  car  (which  was 
going  four  or  five  miles  an  hour)  to  save  him- 
self, and  was  dragged  for  about  50  feet,  when 
his  right  foot  caught  in  some  way,  and  his 
leg  was  run  over  and  mangled  just  above  the 
ankle,  and  again  crushed  several  inches  above 
that,  all  of  which. necessitated  amputation. 
His  arm,  shoulder,  and  side  were  also  bruis- 
ed. There  was  no  headlight  on  the  rear  of 
the  train  as  It  backed  west  on  this  occasion, 
except  that  the  switch  foreman  was  on  the 
north  side  of  the  rear  car  (which  was  a  Un- 
ion Tank  Line  oil  car),  and  had  in  his  hand 
an  ordinary  railroad  lantern.  No  signal 
whatever  was  given  of  the  movement  of  the 
train  as  it  approached  Gillis  street  This 
switch  foreman  ou  the  rear  car  testified  that 
he  did  not  see  plaintiff,  and  did  not  know  he 
had  been  struck  until  some  time  afterward. 
The  plaintiff  testified  that  he  saw  thl^  man 
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80  plainly  by  tbe  light  of  an  arc  lamp  liang- 
iDg  100  feet  south  of  the  crossing  as  to  be 
able  to  recognize  him  afterward.  The  case 
went  to  the  jury,  under  tbe  second  count  of 
the  petition,  on  the  humanitarian  theory,  and 
the  Jury  were  told,  by  proper  Instructions, 
that.  If  defendant's  agents  had  reason  to  ex- 
pect people  at  said  time  .and  place  and  either 
saw  or  could  have  seen  the  plalntifT  In  peril 
and  failed  to  exercise  ordinary  care  to  avoid 
striking  him,  then  defendant  was  guilty  of 
negligence,  and  plaintiff  was  entitled  to  re- 
cover. The  defense  in  Its  instructions  sub- 
mitted two  theories:  First,  that  plaintiff 
was  not  standing  on  the  track  when  struck, 
but  was  endeavoring  to  climb  on  one  of  de- 
fendant's cars  at  its  side  In  order  to  ride  np 
town,  and  fell  with  Ids  foot  under  tbe  wheel, 
and.  If  so,  he  could  not  recover;  second,  that 
he  was  struck  and  injured  at  a  point  west 
of  GlUls  street  (which  would  be  at  a  place 
other  than  the  crossing),  and,  If  so,  he  could 
not  recover.  The  Jury  found  for  plaintiff  and 
returned  a  verdict  for  $10,000,  and  Judgment 
for  that  amount  was  rendered.  In  due  time 
defendant  filed  a  motion  for  new  triaL 
Plaintiff  thereupon  entered  a  written  remit- 
titur of  $2,500,  and  all  interest  to  date  of 
remittitur,  and  the  court  set  aside  the  $10,- 
000  Judgment,  and,  acting  on  the  remittitur, 
rendered  Judgment  for  $7,500  to  bear  inter- 
est from  the  date  of  the  last  Judgment  The 
court  then  took  up  the  motion  for  new  trial, 
and  after  a  hearing  thereon  entered  an  order 
sustaining  the  same,  "for  the  reason  that 
the  verdict  is  against  the  evidence  as  to  the 
plaintiff  being  at  the  time  of  his  injury  at  the 
place  where  and  when  it  was  tbe  duty  of  de- 
fendant's servants  and  agents  to  be  on  the 
lookout  for  him."  From  this  order  granting 
defendant  a  new  trial,  plaintiff  appealed. 

Tbe  cause  was  argued  in  this  court  and 
submitted  and  a  decision  rendered  at  the  Oc- 
tober term,  1912.  A  rehearing  was  granted, 
however,  and  the  cause  again  set  down  for 
argument    at  the  present  term. 

The  trouble  In  reaching  a  satisfactory  de- 
termination of  this  case  on  appeal  grows  out 
of  the  apparent  difficulty  In  knowing  precise-, 
ly  what  the  learned  trial  Judge  meant  in  tbe 
reason  given  for  granting  a  new  trial.  Among 
the  points  raised  by  the  defense.  In  addition 
to  those  hereinabove  mentioned,  was  the  con- 
tention that  there  was  no  public  crossing 
at  GiUis  street,  that  the  street  having  been 
fenced  up  Immediately  north  of  the  track 
and,  being  within  defendant's  switch  yards, 
and  there  being  no  user  of  tbe  track  at  this 
point  except  In  daytime,  and  the  accident 
bappening  at  night,  the  defendant  was  under 
no  duty  to  be  on  the  lookout  for  any  one  at 
that  time  and  place.  So  that,  when  the  trial 
Judge  gave  the  reason  above  shown  as  his 
ground  for  setting  the  verdict  and  Judgment 
aside,  it  was  possibly  open  to  two  interpreta- 
tions; L  e.,  either  that  the  verdict  was 
aj);ainst  the  evidence  as  to  the  point  in  GU- 


11s  street  being  a  public  crossli^  such  as  re- 
quired defendant  to  keep  a  lookout  when 
passing  over  it  at  night,  or  that  the  verdict 
was  against  the  weight  of  the  evidence  as  to 
plaintiff  being  on  the  crossing  at  tbe  time  he 
was  struck. 

[1]  If  the  trial  Judge  meant  the  former, 
then  his  action  was  erroneous,  since  the  evi- 
dence clearly  and  indisputably  showed  that 
tbe  alleged  point  in  Glllls  street  was  a  public 
crossing.  The  fact  that  its  greatest  use  was 
in  the  daytime  by  persons  hauling  dirt  and 
going  to  and  from  the  gas  and  roofing  plants, 
and  that  it  was  seldom  used  at  night,  did  not 
prevent  It  from  being  a  public  crossing.  It 
was  In  a  public  street,  where  people  had  a 
right  to  go;  there  was. in  fact  a  crossing 
made  of  boards  in  the  center  of  the  street  to 
enable  persons  and  vehicles  to  pass  over  the 
rough  ties  and  rails  of  the  railway,  and  this 
was  recognized  by  the  railroad  as  a  crossing 
by  Its  sign:  "Railroad  crossing.  Look  out 
for  the  cars."  As  to  this  being  a  public 
crossing,  the  evidence  is  all  one  way,  and 
in  our  opinion  conclusively  shows  that  the 
street  was  a  public  crossing,  and  so  regarded 
by  the  defendant  Being  a  public  crossing, 
tbe  defendant  must  expect  it  to  be  used  by 
night  as  well  as  by  day,  and  must  therefore 
keep  a  warning  and  lookout  on  its  cars  at 
all  times  when  passing  over  It  In  Lang  v. 
Mo.  Pac.  Ry.  Co.,  115  Mo.  App.  489,  loc.  dt 
498,  91  S.  W.  1012, 1013,  it  Is  said  that:  "The 
presence  of  a  railroad,  crossing  Is  of  Itself  a 
danger  signal,  both  to  persons  using  the  pub- 
lic highway  and  those  operating  trains  upon 
the  railroad.  Each  class  of  persons  is  bound 
to  anticipate  the  presence  of  the  other  at  tbe 
crossing  at  any  time.  Those  operating  trains 
must  give  warning  of  their  approach,  and 
those  using  the  highway  must  be  alert  in 
the  use  of  their  senses  to  guard  their  cross- 
ing from  danger."  And  In  Riggs  v.  Metro- 
politan Street  Ry.  Co.,  216  Mo.  304,  loc.  cit 
318,  116  S.  W.  969,  974,  our  Supreme  Court 
has  expressed  the  same  thought,  as  applied  to 
street  railways,  when  it  said:  "The  sum  of 
the  right  doctrine  being  that  both  a  street 
railway  company  and  the  citizen  on  foot  have 
a  right  to  use  the  street,  and  neither  having 
an  exclusive  right,  it  results  that  their  rel- 
ative rights  and  duties  are  regulated  by  the 
exercise  of  due  care,  and  due  care  on  tbe 
part  of  the  street  car  company  requires  an 
outlook  ahead  to  prevent  injury  to  the  citi- 
zen." 

[2]  So  that.  If  plaintiff,  after  having  looked 
to  see  if  a  train  was  approaching  on  the 
north  track,  and  seeing  none,  stepped  on  the 
north  track  at  the  crossing,  and  while  wait- 
ing for  the  freight  to  pass  in  front  of  him  on 
the  south  track  defendant  backed  another 
train  in  the  opposite  direction  over  the  north 
track  without  headlight  or  lookout  to  warn 
persons  on  the  crossing  and  prevent  Injury  to 
them,  and  thereby  struck  plaintiff,  when  be 
could  have  been  seen  in  time  to  stop  the  train 
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before  striking  him  had  such  lookout  been 
careful,  then  the  question  of  defendant's  lia- 
bility ought  to  be  submitted  to  the  Jury,  and 
its  decision  thereon  will  not  be  disturbed. 
Hence,  if  the  learned  trial  Judge  set  the 
judgment  aside  because  he  thought  this  potat 
in  Glllls  street  was  not  such  a  crossing  as 
would  require  defendant  to  be  on  the  look- 
out for  plaintiff,  his  action  was  erroneous 
and  reviewable.  We  do  not  think  ttds  is  the 
meaning  of  the  words  used  by  the  trial  Judge 
In  giving  his  reason  for  setting  the  verdict 
aside.  The  evidence  as  to  such  point  being 
a  public  crossing  was  as  said  before  all  one 
way.  There  was  no  contrary  or  conflicting 
evidence  on  this  i>olnt  Hence  the  statement 
of  the  court  "that  the  verdict  is  against  the 
evidence"  cannot  be  considered  as  referring 
to  this  point  As  the  evidence  was  all  one 
way  and  undisputed  concerning  thie  crossing, 
the  question  of  the  duty  of  the  defendant  to 
be  on  the  lookout  was  purely  one  of  law,  and 
there  was  no  occasion  for  the  court  to  say 
anything  about  the  weight  of  the  evidence  if 
be  was  of  the  opinion  that  the  defendant 
owed  no  duty  to  keep  a  lookout  when  ap- 
proaching the  crossing. 

[3]  What  then,  was  the  trial  court's  mean- 
ing? He  said  the  new  trial  is  granted,  for 
the  reason  that  "the  verdict  is  against  the 
evidence  as  to  plaintiff  being  at  the  place 
where  and  when  it  was  the  duty  of  defend- 
ant's servants  and  agents  to  be  on  the  look- 
out for  him."  Now,  the  only  place  where  de- 
fendant had  a  duty  to  be  on  the  lookout  for 
him  ioat  the  cro»Hng.  Hence,  if  the  court 
thought  the  weight  of  the  evidence  showed 
that  the  plaintiff  was  not  at  this  place,  then 
this  means  that  in  the  opinion  of  the  court 
the  plaintiff  was  not  at  the  crossing.  And 
this  is  strengthened  when  it  is  observed  that 
the  court  uses  the  definite  article  "the,"  in- 
stead of  the  indefinite  article  "a."  If  the 
court  had  said  the  plaintiff  was  not  at  a 
place  where  the  defendant  must  look  out  for 
him,  it  could  be  urged  with  reason  that  the 
court  meant  that  the  place  where  he  said  he 
was,  was  not  a  place  where  the  defendant 
had  to  watch  for  him.  But,  when  the  court 
said  the  plaintiff  was  not  at  the  place  where 
the  defendant  is  required  to  look  out  for 
him,  this  can  only  mean  that  the  plaintiff 
was  not  at  the  crossing.  If  this  is  what  the 
court  meant,  then,  under  the  circumstances 
of  this  case,  the  reason  given  by  the  court  is 
tantamount  to  saying  that  the  verdict  is 
against  the  weight  of  the  evidence.  Because 
there  was  no  evidence  that  the  trainmen 
saw  him,  and  if  they  did  not  see  him,  then 
the  only  ground  upon  which  plaintiff  could 
recover  was  that  he  was  at  a  place  where 
defendant  was  required  by  law  to  look  out 
for  and  see  him. 

[4]  And,  if  the  trial  court  is  of  the  opinion 
that  the  verdict  is  against  the  weight  of  the 
evidence  as  to  plaintiff  being  at  such  place, 
then  this  is  a  matter  so  entirely  wltliin  the 


discretion  of  the  trial  court  aa  to  require  ns 
to  leave  his  order  undisturbed,  unless  it 
clearly  appears  that  such  discretion  has  been 
abused.  Aa  said  in  Kuenzel  v.  Stevens,  155 
Mo.  280,  loc.  dt  285,  66  S.  W.  1076,  1078: 
"There  is  no  more  important  power  for  the 
promotion  of  Justice  than  that  intrusted  to 
the  trial  court  in  the  matter  of  granting  a 
new  trial.  It  is  a  power  to  be  exercised  with 
great  care,  and  no  one  is  so  well  Informed  . 
as  to  how  the  discretion  should  be  used  as 
the  trial  judge.  It  is  only  when  It  very 
clearly  appears  that  a  wise  discretion  lias 
not  guided  his  action  that  an  appellate  court 
should  interfere."  And  in  Iron  Mountain 
Bank  v.  Armstrong,  02  Mo.  265,  loc.  dt  279, 
4  S.  W.  720,  726,  it  is  said:  "Whilst  appel- 
late courts  ntay  not,  and  will  not,  review  the 
action  of  trial  courts  in  granting  or  refusing 
new  trials  when  there  is  any  evidence  to 
support  It  on  the  ground  that  the  verdict  Is 
contrary  to  the  weight  of  evidence,  no  such 
rule  applies  to  the  trial  courts  in  that  re- 
gard. On  the  contrary,  it  has  been  repeated- 
ly held  that  the  trial  court  may,  and  when 
it  appears  that  the  verdict  Is  unsupported  by 
the  evidence,  or  the  weight  of  evidence,  or 
that  injustice  has  been  done,  it  is  its  duty  to, 
interfere,  and  set  the  same  aside  and  grant 
a  new  trial  on  that  account  It  has  also 
been  farther  held  that  the  granting  or  re- 
fusing of  new  trials,  on  the  ground  that  the 
verdict  is  against  the  weight  of  evidence, 
rests  peculiarly  with  the  Judge  presiding  at 
the  trial,  and  that  his  discretion  in  tUs  par- 
ticular will  rarely  be  interfered  with,  un- 
less it  plainly  appears  that  Injustice  has  been 
done,  or  that  it  has  been  unsoundly  or  arbi- 
trarily exercised." 

[6]  Appellant  contends  that,  as  defendant 
offered  no  testimony,  there  is  no  evidence 
whatever  to  show  or  tend  to  show  that  plain- 
tiff was  not  at  the  crossing  when  struck,  and 
therefore  the  action  of  the  trial  court  in 
awarding  a  new  trial,  on  the  theory  that  he 
was  elsewhere,  was  an  abuse  of  discretion 
and  is  reviewable,  citing  Bush  y.  M.,  K.  & 
T.  By.  Co.,  164  Mo.  App.  420,  144  8.  W.  1123. 
loc.  cit  1125;  Hopkins  v.  City  of  SiMrlng- 
■  field,  164  Mo.  App.  682,  147  S.  W.  1099,  loa 
dt  1100.  But,  even  if  no  testimony  was  of- 
fered by  defendant,  if  the  facts  shown  are 
sufficient  to  cast  doubt  on  plaintiff's  story, 
or  if  there  are  enough  inconsistencies  in  the 
testimony  to  raise  a  question  as  to  plaintiff's 
being  at  the  crossing,  and  the  trial  court  is 
of  the  opinion  that  the  weight  of  the  evi- 
dence is  against  his  being  there  when  stmdL, 
this  is  suffldent  to  Justify  the  court's  discre- 
tion in  granting  a  new  trial.  Especially  Is 
this  true  In  this  case,  siace  it  is  only  plain- 
tiff's unsupported  word  that  tells  how  the 
injury  occurred,  and  that  it  took  place  on  the 
crossing ;  and  the  trial  court,  having  seen  him 
and  heard  him  testify,  is  in  far  better  posi- 
tion to  judge  of  the  weight  of  his  testimony 
than  an  appellate  court 

[6]  If,  therefore^  there  la  anything  in  Oe 
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fticts  or  testimony  tending  to  throw  doubt 
on  plalntUTs  statement  that  he  was  at  the 
crossing,  then  the  opinion  of  the  trial  court 
should  be  deferred  to.  Plaintiff  testified  that 
be  was  a  stranger  In  Kansas  Qty;  that  be 
bad  that  day  come  from  I«aTenwortb,  and 
in  a  restaurant  on  Fifth  street  a  man  whom 
he  did  not  Icnow  told  him  be  could  find  work 
down  on  the  river ;  that  he  went  down  Fifth 
street  to  GQIls  and  then  north  to  the  river; 
that  at  some  point  between  the  railroad  and 
the  river  he  met  an  unknown  man  who  told 
him  there  were  sand  pits  down  the  river  at 
which  be  could  obtain  work;  that,  although 
It  was  then  late  in  the  evening,  he  walked 
down  the  river  for  two  miles  looking  for  the 
sand  pits  until  it  grew  dark ;  that  thereupon 
he  turned  back.  He  was  asked:  "Q.  Where 
did  you  get  on  to  Oillls  street?  A.  I  struck 
GlUis  street  there  at  the  railroad  track.  Q. 
And  when  you  got  on  to  GlUls  street  which 
direction  did  you  go?  A.  When  I  got  on 
GiUis  street,  I  walked  down  the  wagon  track 
atid  then  a  Uttle  west — southwest.  Q.  Now 
you  may  turn  around  and  tell  these  gentle- 
men here  of  the  Jury  Just  exactly  how  this 
accident  happeoed  to  you  Mr.  McWllllams, 
after  you  got  up  there  to  Glllls  street  and 
saw  the  railroad  track.  A.  Well,  I  came  up 
to  Glllls  street  here,  I  came  down  on  the 
siding  there,  and  when  I  came  down  on  the 
siding  I  see  this  train  going  east,  and  then 
I  looked  down  east  to  the  switch,  and  I  could 
see  the  switch  where  it  goes  into  the  main 
west  line.  So  I  walked  up  on  the  main  west 
line,  northwest  a  few  feet,  and  I  was  stand- 
ing looking  at  this  train  going  east.  It  was 
pulled  over  the  track,  over  Glllls  street,  all 
except  three  or  four  cars,  and  all  at  once  I 
heard  something,  and  looked  up  and  I  saw 
something  round,  and  Just  as  I  saw  that, 
why,  I  jumped,  and  when  I  Jumped  It  struck 
me — struck  me  on  the  left  side,  my  shoulder 
and  left  arm;  and  I  grabbed  hold  of  some- 
thing and  was  dragged  over  back  here — I 
saw  a  man  standing  up  on  tills,  whatever 
it  was — an  oil  tank  or  engine  or  tender; 
and  as  It  dragged  me  on  back  here  a  light 
shone  upon  this  man,  and  I  saw  the  man. 
And  as  it  dragged  me  on  I  got  loose  from 
the  train  some  way,  and  I  dragged  myself 
.several  feet  away  from  the  track — directly 
there  was  a  man  came  to  me,  a  couple  of  men, 
and  when  I  saw  what  was  the  matter  with 
me  the  next  thing  I  knew  I  was  in  the  City 
Hospital." 

It  will  be  noticed  that  he  says  he  struck 
Glllls  street  at  the  railroad  track,  which, 
of  course,  was  at  the  crossing,  and  that  he 
walked  down  the  wagon  track,  and  then  a 
little  west  or  southwest  which  would  put  him 
west  of  the  crossing.  He  then,  in  describing 
how  it  happened,  says  be  walked  up  on  the 
main  west  line  a  few  feet  northwest,  and 
was  standing  looking  at  the  train  going 
east  when  he  was  struck.  So  tbat  by  bis  own 
admission  be  went  a  few  feet  west  or  south- 
west of  the  crossing  and  walked  northwest 


before  being  struck.  To  say  the  least,  this 
makes  it  vague  as  to  the  exact  point  at  which 
he  was  standing  when  struck.  He  also  says 
that  after  being  struck  be  was  dragged  about 
50  feet,  and  then  his  right  ankle  was  run 
over  and  mangled,  and  that  he  dragged  him- 
self several  feet  away  from  the  track  and 
crawled  back  not  very  far  from  where  he 
got  hurt.  Gaffey,  the  switch  foreman,  whom 
plaintiff  put  on  the  stand,  testified  that  he 
found  him  lying  on  the  ground  between  100 
and  150  feet  west  of  the  west  side  of  Gillis 
street.  Gaffey  also  testified  that  he  asked 
plaintiff,  when  he  found  him,  what  he  was 
doing  there,  and  plaintiff  replied  he  was  up 
on  the  bank  attending  to  a  call  of  nature. 
Gaffey  then  asked  him,  "How  the  hell  did 
you  get  dotcn  here  and  get  cut  up  this  way?" 
And  plaintiff  replied  he  really  did  not  know. 
Gaffey  swore  that  on  the  tank  cars  there  was 
a  running  board  clear  around  the  car  pro- 
jecting out  over  everything  else,  so  that,  if  a 
person  was  on  the  track,  this  running  board 
would  be  the  first  thing  to  hit  him,  and,  as 
it  is  about  five  feet  from  the  ground,  would 
hit  him  in  the  head.  Gaffey  also  testified 
plaintiff's  clothes  were  not  torn  as  if  he  had 
been  dragged.  Gaffey  also  testified  that  as 
the  cars  came  west  over  the  crossing  he 
was  on  the  west  end  of  the  car  next  to  the 
crossing,  had  bis  lantern,  and  was  keeping  a 
lookout,  but  saw  no  one.  He  further  testi- 
fied from  his  experience  as  a  railroad  man 
that  if  one  attempts  to  board  a  moving  car 
at  the  side,  and  misses  his  footing,  his  foot 
is  liable  to  go  under  the  wheel  the  first  thing. 
[7]  In  onr  opinion  the  admission  of  plain- 
tiff that  he  went  a  little  west  or  southwest 
after  reaching  the  crossing,  and  then  walked 
northwest  (which  if  true  put  him  away  from 
the  crossing),  his  statement  that  he  was  drag- 
ged 50  feet  from  where  he  was  struck,  cou- 
pled with  the  fact  that  he  was  found  much 
farther  than  50  feet  west  of  the  crossing,  and 
according  to  the  foreman  gave  as  his  rea- 
son for  being  down  in  there  that  he  was  at- 
tending to  a  call  of  nature,  and  could  not  tell 
him  how  the  injury  happened,  together  with 
the  improbability  of  a  man  standing  between 
the  tracks  and  being  struck  by  the  end  of 
a  car  and  escaping  with  only  his  right  foot 
cut  off  Instead  of  being  hopelessly  mangled, 
is  enough  to  show  tbat  the  evidence  as  to  his 
being  struck  at  the  crossing  Is  not  all  one 
way,  and  tills  is  suflicient  to  prevent  us 
from  interfering  with  the  Judgment  of  the 
trial  court  who  says  the  verdict  is  against 
the  weight  of  the  evidence  on  that  point 
For  it  is  the  rule  that,  even  though  the  ap- 
pellate court  may  consider  the  evidence  in  a 
case  strongly  in  favor  of  one  party,  yet  if 
the  court  below  has  set  aside  a  verdict  in 
favor  of  that  party  because  it  was  against 
the  weight  of  the  evidence,  and  there  is  some 
evidence  on  which  to  base  tbat  conclusion, 
the  appellate  court  will  not  disturb  the  trial 
court's  action.  Herndon  v.  LeWis,  ITS  Mo. 
116,  loc.  dt  125,  74  S.  W.  976;    Ottomeyer 
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v.  PritcUett,  178  Mo.  160,  loc.  dt  165,  77  S. 
W.  62;  Warner  v.  Railroad.  178  Mo.  125, 
loc.  dt  128,  77  S.  W.  67 ;  Haven  v.  Missouri 
Railroad  Co.,  155  Mo.  216,  55  S.  W.  1035. 

[8]  It  Is  next  urged  that  defendant  cannot 
be  heard  to  say  tbat  plaintiff  was  not  on  the 
crossing  when  struck  because  that  fact  was 
admitted  In  the  answer,  and  because  in  de- 
fendant's brief  on  the  original  hearing  in 
this  court  the  case  is  argued  from  the  stand- 
point that  plaintiff  was  on  the  crossing,  but 
that  it  was  not  such  a  crossing  as  made  It 
the  duty  of  defendant  to  keep  a  lookout  for 
persons  thereon.  We  do  not  fhlnk  the  an- 
swer contained  an  admission  that  plaintiff 
was  on  the  crossing  when  struck.  The  pe- 
tition alleged  that  plaintiff  was  walking 
south  on  Gillis  street,  and,  "when  he  came 
to  where  or  near  where  said  Oillls  street  is 
crossed  by  First  street,  he  found  his  fur- 
ther progress  south  impeded  by  a  train  on  a 
track  a  few  feet  south  of  the  aforesaid  track 
of  defendant ;  that  thereupon  plaintiff  stood 
upon  or  very  near  the  aforesaid  track,"  and 
was  thereafter  struck,  etc.  The  answer  said 
nothing  about  a  crossing,  but  "admits  that 
on  or  about  the  date  and  at  or  near  the 
place  In  said  amended  petition  mentioned  an 
accident  occurred,"  and  then  denies  each  and 
every  other  allegation  in  said  petition  con- 
tained. This  was  merely  an  admission  that 
in  or  near  that  locality — 1.  e.,  the  intersec- 
tion of  Gillis  and  First  streets — the  accident 
occurred.  The  trial  court  evidently  did  not 
consider  this  an  admission  that  plaintiff  was 
on  the  crossing  when  struck  because  he  gave 
an  instruction  for  the  defendant  telling  the 
Jury  to  find  for  It  if  they  believed  plaintiff 
was  west  of  the  crossing  in  Gillis  street  It 
is  true  that  in  the  brief  filed  by  defendant 
on  the  original  hearing  of  this  cause  in  this 
court  greater  stress  was  laid  upon  the  point 
that  the  crossing  was  not  such  as  required 
the  defendant  to  maintain  a  lookout  for  it 
at  night,  and  in  presenting  this  point  one  or 
two  statements  are  made  which  seem  to  ad- 
mit that  plaintiff  was  struck  on  the  crossing. 
But  we  think  this  is  rather  an  admission  for 
argument's  sake  only — that  is,  in  arguing  the 
point  that  by  reason  of  nonuse  the  crossing 
did  not  In  fact  require  a  lookout — and  in  pre- 
senting this  point  defendant  treated  plain- 
tiff's claim  of  being  struck  at  the  crossing  as 
true  for  the  time  being. 

[•,  10]  Appellant  also  insists  that  in  the 
brief  presented  by  defendant  on  the  rehear- 
ing it  has  departed  from  its  original  theory 
presented  at  the  first  hearing,  and  now  urges 
the  point  that  plaintiff  was  west  of  the  cross- 
ing as  the  reason  the  court  thought  the  ver- 
dict was  against  the  weight  of  the  evidence. 
Of  course,  defendant  ought  not  to  be  allow- 
ed to  shift  from  one  conflicting  theory  to  an- 
other In  the  different  hearings.  But  in  the 
original  brief  defendant  urged  the  point  that 
the  court's  reason  was  that  the  verdict  was 
ngalnst  the  weight  of  the  evidence.    And  the 


only  difference  between  the  brief  on  tbe  re- 
hearing and  the  one  at  first  is  that  in  tbe  first 
one  great  stress  is  laid  on  the  point  that  tbe 
alleged  place  of  Injury  was  not  really  a  pub- 
lic crossing,  while  in  the  last  brief  the  point 
that  the  verdict  was  set  aside  because  It 
was  against  the  weight  of  the  evidence  was 
amplified  and  presented  much  more  thor- 
oughly and  in  detail  than  before.  So  that  in 
reality  there  is  no  departure  or  taking  of 
inconsistent  positions. 

Viewing  the  case  as  we  do,  we  do  not  feel 
Justified  in  Interfering  with  the  exercise  of 
the  trial  court's  discretion  in  granting  a  new 
trial.  Especially  do  we  feel  thus  when  to 
set  aside  the  court's  order  and  reinstate  the 
verdict  is  to  do  so  solely  upon  the  ground 
that  as  a  matter  of  law  we  have  dedded 
the  alleged  place  of  injury  Is  a  public  cross- 
ing. This  would  entitle  plaintiff  to  a  ver- 
dict of  $7,500  notwithstanding  the  fact  that 
the  court,  believing  plaintiff  was  away  from 
the  crossing  and  in  the  dark,  thought  the 
weight  of  the  evidence  was  agEilnst  the  facts 
entitling  him  to  a  verdict  The  Judge  before 
whom  the  case  was  tried  was  better  qualified 
than  we  are  to  say  whether  tbe  verdict 
should  stand.  It  has  a  discretion  to  grant 
one  new  trial,  and  the  appellate  court  will 
not  interfere  with  the  exercise  of  that  dla- 
cretion  where  there  is  substantial  evidence 
to  support  the  trial  court's  view.  Casey  v. 
Transit  Co.,  186  Mo.  229,  loc.  dt  232,  85 
S.  W.  337.  The  Judgment  is  therefore  af- 
firmed 

ELLISON,  P.  J.,  and  JOHNSON,  J.,  con- 
cur, but  In  doing  so  say  that  in  view  of  the 
fact  that  the  trial  court  submitted  tbe  case 
to  the  Jury  and  then  sustained  a  motion  for 
a  new  trial,  it  should  be  understood  that  we 
have  passed  only  on  the  propriety  of  the 
order  granting  a  new  trial;  and  that  it 
must  not  be  necessarily  inferred  from  this 
that  the  trial  court's  action  in  submitting 
the  case  to  the  Jury  In  the  first  Instance  is 
approved. 


MINIEA  V.  ST.  LOUIS  COOPERAGE  CO. 

(St  Louis  Court  of  Appeals.    Missouri.    June 

2, 1913.    Rehearing  Denied  June 

17,  1913.) 

1.  Mastkb  and  Seevant  (|  14*)— Guabdiho 
Machinebt— Validitt  or  Statutes. 

Rev.  St  1909,  {  7828,  requiring  that  belt- 
ing, machinery,  etc,  m  all  manufacturing  plants, 
when  80  placed  as  to  be  dangerous  to  persons 
employed  therein,  to  be  safely  guarded,  or  no- 
tice of  the  danger  conspicuously  posted,  ia  valid. 
[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Dec.  Dig.  |  14.*] 

2.  Master  and  Servant  (}  121*)— Mabtes's 
Duty— Gdabding  Machinebt — Notice  bt 
Factory  In  sector. 

Notice  by  the  factory  inspector  of  the  dan- 
ger from  ungaarded  machinery  and  the  necei- 
sity  of  guarding  is  not  necessary,  under  Rev. 
St.  1909,  I  7828,  to  make  an  employer  liable 
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for  injuries  from  failttre  to  properly  guard  ma- 
chinery. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  IHg.  §i  228-231;    Dec.  Dig.  f 

3.  Pleading  (|  34*)  — Constetjction  — Dan- 
ger FBOM   MaCBINKBY. 

The  petition  in  an  employe's  personal  in- 
jury action  alleged  that  plaintiff,  in  the  per- 
formance of  his  duties,  was  required  to  work 
about  a  particular  machine,  and  that  defend- 
ant, in  the  exercise  of  ordinary  care,  could 
have  known  that  it  was  dangerous,  and  that 
plaintiff  was  apt  to  be  injured  thereby,  and 
that,  while  plaintiff  was  so  working  about  the 
machine,  his  left  foot  was  caught  under  a  mov- 
ing part  and  injured.  And  the  petition  further 
alleged  that  defendant  failed  to  guard  the  ma- 
chine, though  it  was  possible  to  guard  the  same, 
and  failed  to  post  notice  of  the  danger  there- 
from. Held,  that  the  petition  sufficiently  al- 
leged, as  against  attack  after  verdict  for  fail- 
ure to  allege  a  cause  of  action,  that  the  ma- 
chine was  so  placed  as  to  be  dangerous  to  em- 
ployes while  engaged  in  their  ordinary  duties. 
[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent.  Dig.  S{  6%,  66-74;   Dec.  Dig.  §  34. •] 

4.  Afpeai.   and   Ebbob    (&  930*)— Pbesump- 

TIONS. 

After  verdict  every  reasonable  inference  is 
to  be  indulged  in  its  favor. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  3755-3761;  Dec.  Dig.  { 
930.*] 

5.  Pleading  (§  35*)— StntPLXTBAOB. 

Where  the  petition,  in  an  employe's  per- 
sonal injury  action,  allpcred  a  cause  of  action 
under  Rev.  St  1909,  i  7828,  for  failure  to  guard 
dangerous  machinery,  additional  allegations  that 
defendant  failed  to  post  notice  of  the  danger 
in  a  conspicuous  place,  and  that  negligence  in 
failing  to  post  a  notice  caused  Oie  injury, 
could  be  treated  as  surplusage, 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  {{  76-80;   Dec.  Dig.  »  35.*] 

6.  Mabteb  and  Servant  (|  121*)— Injuries 
—Negligence. 

The  violation  of  Rev.  St  1909,  I  7828,  re- 
quiring machines,  etc.,  when  so  placed  as  to 
be  dangerous  to  persons  employed  thereabout, 
to  be  guarded,  is  negligence  per  se. 

[EJd.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |i  228-231;  Dec.  Dig.  g 
121.*] 

7.  Master  and  Servant  (S  289*)— Injuries— 
Contbibutobt  Negligence  —  Jurt  Ques- 
tion. 

£}vidence,  in  an  action  for  injury  to  an 
employ^  by  coming  In  contact  with  an  unguard- 
ed machine  about  which  he  was  working,  he2d 
to  make  the  question  of  contributory  negligence 
one  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {§  1089,  1090,  1002-1132; 
Dec.  Dig.  I  289.*] 

8.  Master  and  Servant  (S  289*)  —  Negli- 
gence—.Tury  Question. 

Unless  the  evidence,  viewed  most  favor- 
ably to  appellee  employ^,  shows  negligence  by 
him  so  clearly  that  reasonable  minds  may  not 
differ  thereon,  the  question  of  contributory 
negligence  is  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {§  1080,  1090,  1002-1132; 
Dec.  Dig.  i  289.*] 

9.  Master  and  Servant  (J  230*)— Contribu- 
tory Negligence— CniLDHEN. 

The  conduct  of  an  immature,  youthfnl 
servant  should  not  be  judged  by  the  standard 
of  what  an  ordinarily  prudent  man  would  have 


done  under  the  circumstances,  but  only  with 
reference  to  the  conduct  of  an  ordinarily  pru- 
dent boy  of  his  age. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  S{  687-700;  Dec.  Dig.  { 
230.*] 

10.  APPEAL  AND  Error  (|  216*)— Presenta- 
tion Below— Instbuction. 

An  objection  to  an  instruction,  in  an  ac- 
tion for  injuries  to  an  employ^  by  failing  to 
guard  machinery,  which. authorized  the  jury  to 
consider  plaintiff's  age  and  experience  in  de- 
termining whether  he  was  negligent,  that  plain- 
tiff's age  was  not  the  only  thing  to  be  consid- 
ered on  the  question,  cannot  be  first  made  on 
appeal,  where  appellant  did  not  request  on 
instruction  supplying  the  alleged  defect 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  J  216;*  T^ial,  Cent  Dig.  § 
627.] 

11.  Master  and  Servant  ({  286*)- Injuries 
-^URY  Question. 

Whether  the  machine  by  which  plaintiff 
employ d  was  injured  was  so  placed  as  to  be 
dangerous  to  employes  while  engaged  in  their 
ordinary  duties  held  for  the  jury. 
'  [Ed.  Note. — ^For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  ||  1001,  1006,  1008,  1010- 
1015>  1017-1033.  1036-1042,  1044,  1046-1050; 
Dec.  Dig.  S  286.*] 

12.  Trial  (6  252*)— Insteuctionb— Applica- 
bility TO  Evidence. 

Where  there  was  no  evidence  tending  to 
show  that  the  injury  to  an  employ^  was  ac- 
cidental, there  was  no  error  in  refusing  an  in- 
struction submitting  the  theory  of  accident 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  a  505,  506-612;    Dec.  Dig.  i  252.*] 

13.  Master  and  Servant  (J  2T0*)— Injuries 
— Admission  of  Evidence. 

In  an  action  for  injuries  to  an  employ*  for 
failure  to  guard  a  machine,  evidence  that  an- 
other had  previously  been  injured  on  the  ma- 
chine was  admissible  solely  for  the  purpose  of 
showing  that  the  machine  was  dangerous  to 
those  working  about  it;   that  being  an  issue. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  913-927,  932;  Dec.  Dig. 
i  270.*] 

14.  Evidence  (J  483*)— Opinioh  Evidence- 
Nonexpert  Opinion. 

Evidence  as  to  whether  a  machine  on 
which  an  employs  was  injured  could  have  been 
guarded  without  interfering  with  its  operation 
was  admissible  within  the  exception  to  the  gen- 
eral rule,  requiring  nonexpert  witnesses  to 
state  facts,  and  not  give  their  opinions,  if  the 
evidence  was  aa  opinion. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  {§  2256-2266;   Dec.  Dig.  §  483.*] 

15.  Appeal  and  Ebbob  (|  1051*)— Babuless 
Ebbob— Admission  of  Evidence. 

Any  error  in  permitting  a  nonexpert  wit- 
ness to  testify  whether  the  machine  on  which 
an  employe  was  injured  conld  have  been  guard- 
ed without  interfering  with  its  operation  was 
harmless  to  defendant,  where  its  president,  an 
expert,  admitted  that  the  machine  could  have 
been  guarded  as  stated  by  him. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  S§  4161-4170;  Dec.  Dig.  { 
1051.*] 

16.  Master  and  Servant  (&  270*)- Injubies 
— Admission  or  Evidence— Repaibs. 

Evidence  that  the  machine  on  which  an 
employ^  was  injured  was  guarded  after  the  ac- 
cident was  not  admissible  in  an  action  for  such 
injuries. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §{  013-927,  932;  Dec.  Dig. 
i  270.*] 
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17.  Etid«nce  (J  472*)— Opiniow  Etidekck. 

la  an  employe's  action  for  injuries  from 
fallnre  to  piard  a  machine,  a  qaestion  asked 
defendant'*  snperintendent,  aa  to  whether  the 
machine,  as  it  was  operated,  was  dangeroas  to 
one  in  plaintiff's  position  while  engaged  in  his 
ordinary  duties,  was  properly  excluded. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  {{  2186-2195,  2248:  Dec  Dig.  i 
472;*  Witnesses,  Cent.  Dig.  |  833.] 

Appeal  from  St  Lonls  Circnlt  Court; 
W.  B.  Homer,  Judge. 

Action  by  Anton  Sylvester  Miniea,  by 
George  Miniea,  his  next  friend,  against  the 
St  Louis  Cooperage  Company.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Chas.  E.  Morrow,  of  St.  Louis,  for  appel- 
lant Christian  F.  Schneider,  of  St  Louis, 
for  respondent 

ALLEN,  J.  This  Is  an  action  for  personal 
injuries  suffered  by  plaintiff  while  in  the 
employ  of  defendant,  as  Its  servant  The 
defendant  is  engaged  in  the  business  of 
manufacturing  barrels  and  other  cooperage 
wares  In  the  city  of  St  Louis,  and  plaintiff 
was  Injured  while  working  about  what  Is 
called  a  trussing  machine,  used  for  tighten- 
ing hoops  upon  barrels.  Plaintiff  recovered, 
and  the  defendant  has  appealed. 

The  action  is  based  upon  section  7828,  Rev. 
Stat  1909,  being  one  of  the  sections  of  what 
Is  known  as  the  Factory  Act  This  section 
is  as  follows:  "The  belting,  shafting,  ma- 
chines, machinery,  gearing  and  drums,  in  all 
manufacturing,  mechanical  and  other  estab- 
lishments In  this  state,  when  so  placed  as 
to  be  dangerous  to  persons  employed  there- 
in or  thereabout  while  engaged  In  their  ordi- 
nary duties,  shall  be  safely  *  •  *  guard- 
ed when  possible;  if  not  possible,  then  no- 
tice of  its  danger  shall  be  conspicuously 
posted  in  such  establishments." 

The  petition.  In  substance,  avers  that  plain- 
tiff, in  the  performance  of  his  duties  as  a 
servant  of  defendant  was  required  to  work 
al^out  the  machine  In  question,  and  that  de- 
fendant knew,  or  by  the  exercise  of  ordinary 
care  would  have  known,  that  the  machine 
was  dangerous,  and  that  plaintiff  was  apt 
to  be  Injured  or  hurt  thereby;  that  while 
plaintiff  was  so  working  about  the  machine 
his  left  foot  was  caught  beneath  one  of  the 
moving  parts  thereof  and  crushed,  severely 
and  permanently  Injuring  him.  The  petition 
sets  up  In  full  section  7S28,  supra,  and  alleges 
that  the  defendant  failed  to  guard  the  ma- 
chine in  question,  although  "It  was  possible 
to  so  guard  the  same,  and  failed  to  post 
notice  of  the  dangers  of  the  same  In  a  con- 
spicuous place  in  said  establishment;  that 
negligence  and  carelessness  of  the  defendant 
in  falling  to  so  guard  said  machine  and  ma- 
chinery and  Its  said  parts,  and  failure  to 
post  such  notice,"  directly  caused  planitUTs 
injuries. 


The  answer  la  a  general  denial,  coupled 
with  a  plea  of  contributory  negligence, 
whereby  It  is  averred  that  the  plaintiff 
negligently  and  carelessly  placed  his  foot  in, 
under,  and  between  the  parts  of  the  machine 
about  which  he  was  working  in  such  a  man- 
ner as  to  be  caught  between  the  parts  there- 
of, and  that  therefore  plaintiff's  Injuries,  if 
any,  were  caused  by  bis  own  negUgence. 
The  reply  denies  the  averments  of  the  an- 
swer respecting  plalntUTs  contributory  negU. 
gence. 

At  the  time  of  plalntUTs  injury  he  lacked  3 
weeks  of  being  16  years  of  ag&  He  had  been 
working  upon  this  machine  but  2V^  days,  al- 
though he  had  beoi  employed  at  other  work 
In  defendant's  factory  for  some  time.  His 
duties.  In  working  about  this  machine,  con- 
sisted of  lifting  barrels  therefrom,  after  the 
hoops  had  been  tightened  upon  them  by  the 
machine,  and  placing  them  on  a  runway, 
which  took  them  to  another  part  of  the  es- 
tablishment Another  employ 6  operated  the 
machine  by  means  of  levers,  and  placed  the 
barrels  In  the  same.  PlalntUTs  duties  requir- 
ed him  to  stand  near  the  machine,  in  order 
to  take  off  the  barrels  and  place  them  upon 
this  runway. 

The  machine  was  a  somewhat  pecnllaF 
one,  and  the  evidence  touching  its  construc- 
tion in  some  particulars  is  not  altogether 
clear.  It  appears  that  it  had  an  iron  base, 
four  Inches  thick,  which  stood  upon  small 
legs  fastened  to  the  floor,  and  which  raised 
the  base  about  one  Inch  above  the  latter; 
that  some  distance  above  the  base  was  a 
circular  ring,  four  or  five  inches  In  width, 
which  encircled  the  entire  machine  and  was 
firmly  fastened  to  the  base  by  uprights; 
that  within  this  ring  there  was  what  may  be 
described  as  a  movable  circular  platform,  up- 
on which  the  barrels  were  placed ;  tliat  when 
the  machine  was  operated  to  tighten  the 
hoops  upon  a  barrel  one  movement  thereof 
pressed  the  barrel,  and  the  platform  upon 
which  It  stood,  down  into  the  circular  rim 
above  mentioned,  the  platform  sinking  down 
to  the  base  of  the  machine;  that  the  plat- 
form and  barrel  were  then  raised,  and  the 
barrel  -  was  ready  to  be  lifted  off ;  that  the 
hoops  were  tightened  by  means  of  slides 
which  caught  them ;  and  that  the  movement 
of  the  barrel  caused  them  to  be  pressed 
tightly  upon  it 

The  evidence  shows  that  this  machine 
turned  out  about  300  barrels  per  hour,  or  an 
average  of  about  5  per  minute;  that  plain- 
tiff lifted  these  barrels  and  placed  them  on 
the  runway  in  question,  which  took  them  to 
another  machine;  but  that  sometimes  the 
runway  became  full,  and  it  was  then  neces- 
sary to  place  the  barrels  to  one  side  until 
there  was  room  for  them  on  the  runway. 
This  happened  upon  the  occasion  In  ques- 
tion, and  the  plaintiff  got  his  foot  under- 
neath the  movable  platform  of  the  machine, 
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according  to  bis  own  testimony,  while  he 
was  In  the  act  of  placing  a  barrel  to  one  side, 
because  there  was  no  room  for  it  on  the  rnn- 
way;  that  Is,  while  he  was  thus  handling 
one  barrel,  another  one  was  being  pressed 
down  Into  the  machine,  and  plaintiff  in  mov- 
ing about  got  his  foot  beneath  the  movable 
platform  as  It  was  descending,  and  It  was 
crushed  between  this  platform  and  the  base 
below. 

The  evidence  is  somewhat  conflicting  as  to 
Just  how  far  away  from  the  machine  one 
would  ordinarily  stand  in  performing  such 
duties  as  plaintiff  was  performing  at  the 
time  he  was  Injured.  Plaintiff  testified  that 
he  stood  ordinarily  about  a  foot  from  the 
part  of  the  machine  in  which  his  foot  was 
caught  It  was  defendant's  contention,  and 
such  was  its  evidence,  that  one  would  stand 
about  eighteen  inches  away  from  the  machine 
(L  e.,  from  the  part  of  the  machtoe  which 
crushed  plalnafl's  foot) ;  also  that  for  plain- 
tiff to  get  his  foot  in  the  place  where  It  was 
hurt  it  was  necessary  for  him  to  raise  his 
foot  about  five  inches  (L  e.,  above  the  base 
of  the  machine),  and  insert  it  some  eight 
Inches  In  beyond  the  outer  rim  of  the  ma- 
chine. 

11, 2]  1.  The  point  Is  made  that  the  petition 
wholly  falls  to  state  a  cause  of  action,  for 
the  reason  that  the  statute  upon  which  the 
action  is  based  was  declared  unconstitutional 
by  the  Supreme  Court  1b  Williams  v.  Bail- 
road,  233  Mo.  666,  136  S.  W.  304.  This  ques- 
tion, however,  requires  no  further  discus- 
sion than  to  say  that,  while  it  was  held  in 
the  Williams  Case  that  one  section  of  the 
Factory  Act  was  unconstitutional,  because 
not  embraced  within  the  title  of  the  act,  the 
Supreme  Court,  In  Simpson  v.  Wltte  Ircn 
Works  Co.  (Sup.)  155  S.  W.  810,  has  recently 
held  the  section  here  In  question  (7828)  to  be 
valid.  The  latter  case  also  disposes  of  the 
contention  that  notice  by  the  factory  in- 
spector is  necessary  to  render  an  employer 
liable  for  Injuries  due  to  the  failure  to  prop- 
erly guard  machinery  in  compliance  with 
the  act 

[3,4]  2.  It  Is  further  urged  by  appellant 
that  the  petition  does  not  state  a  cause  of 
action;  for,  as  appellant  says,  It  does  not 
allege  that  the  machine  In  question  was  "so 
placed  as  to  be  dangerous  to  employes, 
*  *  *  while  engaged  in  their  ordinary 
duties."  It  Is  true  that  the  petition  does  not 
definitely  so  allege.  The  pleader  sets  out  the 
statute  in  full  and  counts  upon  It,  but  falls 
to  clearly  and  definitely  state  facts  bringing 
the  case  within  the  operation  of  the  statute. 
Nevertheless,  talcing  the  petition  as  a  whole, 
we  think  Its  averments  are  such  as  to  make  it 
good  aftei^  verdict  when  every  reasonable 
inference  is  to  be  indulged  in  its  favor.  It 
at  least  Impliedly,  or  by  intendment,  appears 
to  state  a  cause  of  action  under  the  statute, 
uid  if  it  does  so  it  is  not  subject  to  attack 
after  verdict;  the  defendant  having  failed  to 
167  S.W.-64 


demur  to  it  or  move  against  it  prior  to  Join- 
ing Issue  on  the  facts. 

It  Is  to  be  gathered  from  the  petition  that 
the  plaintiff,  in  the  performance  of  the  duties 
for  which  he  was  then  employed,  was  work- 
ing at  or  about  this  machine;  that  the  de- 
fendant knew,  or  by  the  exercise  of  ordinary 
care  would  have  known,  that  the  machine 
was  dangerous ;  and  that  the  defendant  fail- 
ed to  guard  the  machine,  although  it  was 
possible  to  do  sa  These  allegations  may  be 
said  to  bring  the  case  substantially  within 
the  statute,  at  least  so  as  to  not  make  it 
subject  to  attack  after  verdict  as  for  a  total 
failure  to  state  a  cause  of  action.  Bee  Balr 
V.  Helbel,  103  Mo.  App.  621.  77  S.  W.  1017. 
In  this  respect  it  Is  unlike  the  petition  in 
Roundtree  v.  Cement  Co.,  156  Mo.  App.  679, 
137  S.  W.  1012,  relied  upon  by  appellant ;  for 
there  the  x>etitIon  not  only  failed  to  allege 
that  the  machinery  was  so  placed  as  to  be 
dangerous  to  workmen  whUe  engaged  in  their 
ordinary  duties,  but  did  not  state  that  it  was 
possible  to  guard  the  machine,  nor  was  there 
any  averment  respecting  the  posting  of  no- 
tice. 

[(]  3.  It  is  also  urged  by  appellant  that 
the  allegations  of  the  petition  are  contradic- 
tory and  destroy  each  other,  leaving  no 
cause  of  action,  In  that  the  pleader  attempts, 
first,  to  predicate  the  action  upon  a  failure  to 
guard  the  machine,  alleging  that  it  was  not 
guarded,  and  then  attempts  to  bring  bis  case 
within  the  other  provisions  of  the  statute,  to 
the  effect  that  if  it  Is  not  possible  to  so 
guard  machinery  then  notice  of  its  danger 
shall  be  conspicuously  posted.  It  is  insisted 
that  plaintiff  In  one  breath  is  saying  that 
the  machine  could  have  been  guarded  and 
was  not  and  In  the  other  that  it  could  not 
be  guarded,  and  that  defendant  is  liable  for 
a  failure  to  post  notice  of  Its  danger.  This 
objection  to  the  petition  is  not  well  taken. 
It  is  true  that  plaintiff  does  allege  a  failure 
to  post  a  notice  of  the  danger,  but  the  peti- 
tion states  a  cause  of  action  for  failure  to 
guard  the  machine,  which,  it  is  alleged, 
could  have  been  guarded,  and  it  was  upon 
this  theory  that  the  case  was  tried.  The 
averment  respecting  the  failure  to  post  no- 
tice of  the  danger  may  be  treated  as  surplus- 
age. The  case  does  not  fall  within  the  de- 
cision in  Huss  V.  Bakery  Co.,  210  Mo.  44,  108 
S.  W.  63.  In  this  connection,  vide  Roundtree 
V.  Cement  Co.,  supra;  Millsap  v.  Beggs,  122 
Mo.  App.  1,  97  S.  W.  956. 

[6]  4.  The  statute  in  question,  with  slight 
modification,  has  been  upon  our  statute  books 
for  more  then  20  years.  It  has  been  uni- 
formly held  that  its  violation  is  negligence 
per  se.  See  Simpson  v.  Wltte  Iron  Works, 
supra;  Lore  v.  Mfg.  Co.,  160  Mo.  608,  61  S. 
W.  678;  Roundtree  v.  CTement  Co.,  supra; 
Mlllsap  V.  Beggs,  122  Mo.  App.  1,  97  S.  W. 
95& 

The  evidence  shows  that  the  machine  in 
question  could  very  readily  have  been  guard- 
ed without  interfering  in  the  Bllghteot  with 
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its  operation,  and  that  It  was  not  guarded. 
If  it  was  dangerous  to  tliose  working  ou  or 
about  it,'  while  engaged  in  their  ordinary 
duties,  which  the  evidence  tended  to  estab- 
lish, then  a  failure  on  the  part  of  the  defend- 
ant to  guard  it  was  negligence  on  its  part, 
leaving  the  only  possible  defense  that  of 
contributory  negligence  on  the  part  of  plain- 
tiff, barring  bis  recovery. 

[J]  As  to  the  latter,  we  may  say  that  a 
careful  examination  of  the  record  shows 
beyond  all  doubt  that  this  question  was  one 
for  the  Jury;  for,  while  it  seems  that,  in 
order  for  plaintiff  to  be  injured  in  the  man- 
ner above  described,  he  must  have  raised  bis 
foot  some  five  Inches  from  the  floor  and  plac- 
ed it  some  distance  (perhaps  eight  inches) 
inside  of  the  outer  edge  of  the  rim  encircling 
the  machine,  this  fact  alone  cannot  be  said' 
to  show  that  plaintiff  was  guilty  of  negli- 
gence as  a  matter  of  law.  This  lower  part 
of  the  machine  appears  to  have  been  entirely 
open,  with  nothing  to  prevent  one  getting  his 
foot  between  the  base  and  the  movable  part 
of  the  machine,  except  this  outer  ring,  which 
was  some  distance  above  the  base.  In  turn- 
ing to  place  barrels  to  one  side,  which  plain- 
tiff says  he  was  doing  at  the  time  be  was  in- 
jured, it  is  quite  natural  to  suppose  that 
plaintiff  would  have  to  move  about;  and  in 
view  of  the  rapidity  with  which  the  barrels 
came  from  the  machine  It  would  appear  that 
he  must  have  worked  rapidly.  Under  such 
circumstances  one  could  not  well  be  declared 
guilty  of  negligence  as  a  matter  of  law,  if, 
while  engrossed  in  his  work,  requiring  rapid 
movements  on  his  part,  be  chanced  to  get 
bis  foot  where  plaintiff  did  when  injured. 

The  very  purpose  of  the  statute  here  under 
consideration  is  to  prevent  injuries  to  em- 
ployes under  Jnst  such  circumstances  as  this. 
As  was  said  by  Woodson,  J.,  in  his  dissenting 
opinion  in  Hubs  v.  Bakery  Co.,  210  Mo.  loc. 
dt  44,  108  S.  W.  63,  and  which  is  quoted 
approvingly  in  the  majority  opinion  in  Simp- 
son T.  Iron  Works,  supra:  "The  Legislature 
knew  that  the  human  mind  and  conduct  was 
such  that  a  servant,  when  in  the  performance 
of  his  duties  to  his  master,  surrounded  by 
dangerous  machinery,  in  motion,  with  his 
mind  concentrated  upon  his  work,  oblivious 
to  his  surroundings.  Is  liable  to  slip  or  take 
a  misstep  and  fall  into  the  revolving  ma- 
chinery, or  thoughtlessly  thrust  his  hand  or 
other  portion  of  his  body  into  the  gearing  or 
other  portion  of  the  machinery;  and  If  not 
'safely  and  securely  guarded'  be  would  in 
consequence  thereof  receive  injuries  of  a 
serious  character." 

[t]  Unless  the  evidence,  viewed  most  favor- 
ably for  plaintiff,  with  every  reasonable  in- 
ference in  Us  favor,  shows  negligence  on 
his  part  so  clearly  that  reasonable  minds 
may  not  differ  with  respect  thereto,  the  ques- 
tion of  his  negligence  Is  one  for  the  Jury. 
The  appellant's  demurrer  to  the  evidence  was 
properly  overruled. 

6.  Appellant  assigns  as  error  the  giving 


of  an  instruction,  at  the  request  of  plaintiff, 
which  authorized  the  Jury  to  take  into  con- 
sideration plaintiff's  age  and  experience  in 
determining  whether  or  not  be  was  guilty 
of  contributory  negligence.  This  instruction 
is  assailed  upon  the  ground  that  plaintiff,  a 
boy  nearly  10  years  of  age,  having  had  ex- 
perience in  working  in  factories,  is  to  be  re- 
garded as  sui  Juris,  and,  if  it  were  proper  to 
submit  the  question  of  plaintiff's  age  and 
experience,  that  the  instruction  is  erroneous 
In  failing  to  tell  the  Jury  to  take  into  con- 
sid^raUon  plaintiff's  intelligence  and  bis 
capacity  for  understanding  and  appreciating 
the  danger  in  question. 

[I]  The  plaintiff  was  of  immature  years, 
and  his  conduct  is  not  to  be  Judged  by  the 
standard  of  what  an  ordinarily  prudent  man 
would  have  done  under  the  circumstances, 
but  with  reference  to  the  conduct  of  an  or- 
dinarily prudent  boy  of  bis  age.  See  Camp- 
bell V.  St.  Louis  Sub.  By.  Co.,  175  Mo.  loc. 
dt.  175,  75  S.  W.  86;  Ludwig  v.  Cooperage 
Co.,  156  Mo.  App.  loa  dt  129,  136  S.  W. 
749.  Taking  this  instruction  together  with 
one  given  for  defendant  on  the  issue  of  con- 
tributory negligence,  the  instructions  may  be 
said  to  have  fairly  submitted  this  issue. 

[10]  As  to  the  point  made  that  plaintiff's 
age  was  not  the  only  thing  to  take  into  con- 
sideration, and  that  plaintiff's  instruction 
should  have  gone  farther  than  it  did,  we  say 
nothing,  except  to  note  that  defendant  did  not 
request  an  instruction  supplying  the  alleged 
omission,  and  should  not  now  be  beard  to 
complain  thereof. 

6.  Another  assignment  of  error  pertains 
to  the  refusal  of  the  court  to  give  the  fol- 
lowing Instruction,  viz.:  "Although  the  Jury 
ipay  believe  from  the  evidence  that  the  ma- 
chine in  question  could  have  been  guarded, 
yet  if  the  defendant  bad  no  reasonable 
ground  to  anticipate  injury  to  an  employ^ 
from  its  operation,  while  engaged  in  bis 
ordinary  duties,  then  the  plaintiff  cannot  re- 
cover." 

In  support  of  appellant's  contention  that 
this  instruction  should  have  been  given,  we 
are  referred  to  what  was  said  by  this  court, 
through  Goode,  J.,  in  Strode  t.  Columbia 
Box.  Co.,  124  Mo.  App.  511,  101  S.  W.  1099. 
That  was  a  case  where  the  plaintiff  was  in- 
jured by  the  breaking  of  an  overhead  belt. 
The  action  was  brought  nnder  the  statute 
here  Involved,  but  it  was  held  that  the  stat- 
ute should  not  be  construed  to  create  lia- 
bility for  failure  to  guard  such  a  belt,  as 
the  latter  did  not  come  within  the  purview 
of  the  statute.  What  was  there  said  must 
be  considered  in  the  light  of  the  facts  there 
under  consideration.  For  example,  the  learn- 
ed author  of  the  opinion  says:  "On  the  au- 
thority of  the  cases  cited,  we  think  it  may 
be  said  that  if  an  appliance  of  the  kind 
specified  In  the  particular  statute  is  so  lo- 
cated that  danger  to  employes  Is  reasonably 
to  be  anticipated,  and  It  is  left  unguarded, 
the  proprietor  is  responsible  for  an  injury 
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which  woald  have  been  prevented  by  guard- 
ing It  On  tbe  other  hand,  if  an  appliance  is 
so  placed  that  no  danger  to  employes  would 
be  expected  by  a  prudent  man,  the  proprietor 
Is  not  liable  for  an  accident  which  might 
have  been  averted  by  a  guard." 

This  language,  and  other  of  like  Import, 
was  used  with  reference  to  the  location  of  an 
appliance  with  respect  to  employes  engaged 
in  the  performance  of  their  ordinary  duties ; 
the  question  under  consideration  being  wheth- 
er a  proprietor  was  reqaired  by  the  statute 
to  guard  a  belt  located  overhead,  and  which 
In  its  usual  operation  was  not  a  source  of 
danger  to  eniploj-68.  Without  expressing  an 
opinion  as  to  whether'  the  language  of  the 
opinion  should  be  held  to  be  altogether  prop- 
er as  stating  reasons  why  the  statute  was 
not  aiH>Ilcable  to  such  a  situation,  it  is  suffi- 
cient to  say  that  the  facts  of  tbe  case  before 
us  are  such  that  the  Strode  Case  cannot  bo 
said  to  support  appellant's  contention  that 
it  was  error  to  refuse  tbe  Instruction  here 
under  consideration.  There  Is  no  such  ques- 
tion here  as  was  involved  In  the  Strode  Case. 
The  machine  stood  upon  the  floor,  and  the 
workmen  were  employed  Immediately  about 
it  And  whether  the  machine  was^o  placed 
as  to  be  dangerous  to  tbe  plalntifF,  while  en- 
gaged In  the  ordinary  duties  of  his  employ- 
ment, was  submitted  to  the  Jury  by  an  in- 
struction given  on  behalf  of  plalntUT. 

In  Simpson  v.  Witte  Iron  Works,  supra,  It 
Is  said:  "The  particular  section  in  judgment 
In  tills  case  imposes  a  positive  duty  on  the 
part  of  the  employer  to  do  two  things:  (1) 
To  provide  safe  and  secure  guards,  when 
possible,  for  certain  agencies  of  motion  and 
iwwer,  'when  so  placed  as  to  be  dangerous' 
to  employes.  (2)  If  that  Is  not  possible,  then 
to  post  a  danger  signal  as  a  warning  to  em- 
ployes." 

[11]  Upon  the  facts  of  the  case  before  us 
the  question  was  whether  the  machine  was 
BO  placed  as  to  be  dangerous  to  employes, 
while  engaged  In  their  ordinary  duties.  If 
It  was  so  placed  as  to  be  dangerous  to  em- 
ployes while  so  engaged  (which  was  for  the 
Jnry  to  determine),  then  we  take  it  ttiat  tbe 
defendant  was  bound  to  anticipate  that  In- 
Jury  was  likely  to  occur  by  reason  thereof. 
If  this  Instruction  would  be  proper  In  any 
case  arising  under  the  statute  (a  matter 
which  we  do  not  decide),  we  think  the  facts 
herp  were  not  snch  as  to  require  It  to  be 
given  in  this  case,  and  that  Its  refusal  was 
not  error. 

(12]  7.  Appellant  further  complains  of  tbe 
refusal  of  the  court  to  give  an  Instruction 
requested  by  It  to  the  effect  that  if  plain- 
tiff's injuries  were  caused  by  mere  accident 
and  misadventure,  without  fault  or  negli- 
gence on  tbe  part  of  any  one,  then  plaintiff 
was  not  entitled  to  recover.  Appellant  says 
that  this  is  a  familiar  proposition  of  law, 
and  that  no  reason  appears  why  the  Instruc- 
tion should  not  have  been  given.    But  It  does 


not  follow  that  every  correct  abstract  propo- 
sition of  law,  however  familiar,  may  proper- 
ly be  employed  In  an  Instruction.  It  is  quite 
evident  that  the  theory  of  mere  accident, 
without  fault  on  the  part  of  any  one,  had  no 
place  in  the  case;  for  there  was  no  evi- 
dence whatsoever  tending  to  show  any  such 
state  of  facts.  The  Instruction  was  there- 
fore properly  refused. 

[13]  8.  Error  is  also  assigned,  in  that  the 
trial  court  permitted  the  plaintiff  to  show 
that  a  witness,  one  Kunkel,  had  previously 
been  injured  on  the  machine  in  question. 
While  ordinarily  It  Is  error  to  admit  evi- 
dence of  this  character,  here  the  evidence  of 
Kunkel'a  injuries  was  admitted  by  the  court 
for  the  purpose  of  showing  that  the  machine 
in  question  was  dangerous  to  those  working 
about  it  in  the  performance  of  their  ordi- 
nary duties,  which  was  an  Issue  In  the  case. 
For  such  purpose  evidence  of  this  character 
has  been  held  admissible  In  an  action  such 
as  this.  See  HcOinnls  v.  Printing  Co.,  122 
Mo.  App.  227,  99  S.  W.  4.  We  therefore  rule 
this  assignment  of  error  against  the  appel- 
lant 

[14,  IS]  9.  Appellant  also  complains  because 
the  plaintiff  was  permitted  to  ask  nonezi)ert 
witnesses  whether  the  machine  In  question 
could  have  been  guarded  without  interfering 
with  Its  operation.  These  questions  were 
objected  to  by  the  defendant,  on  the  ground 
that  such  testimony  invaded  the  province  of 
the  Jury.  In  support  of  defendant's  conten- 
tion In  this  regard  we  are  cited  to  Nash  v. 
Dowling,  93  Mo.  App.  loa  clt  164,  where  It 
was  held  error  to  permit  a  witness  to  testify 
that  a  certain  thing  was  dangerous.  That 
case,  however.  Is  not  authority  for  the  prop- 
osition here  asserted  by  appellant.  We  think 
the  testimony  falls  within  the  exception  to 
the  general  rule  that  nonexpert  witnesses 
must  state  facts,  and  not  give  their  opinions 
(lf,_lDdeed,  it  should  be  here  classed  as  opin- 
ion evidence),  under  the  rulings  of  our  courts. 
See  Standley  v.  R.  R.,  121  Mo.  App.  loc.  dt 
543,  97  S.  W.  244 ;  McGlnnls  v.  Printing  Co., 
122  Mo.  App.  loc.  clt  236,  99  S.  W.  4,  and 
authorities  cited.  Furthermore,  this  ques- 
tion becomes  nonimportant,  inasBuch  as  de- 
fendant's president,  an  expert,  readily  ad- 
mitted that  the  machine  could  easily  have 
been  guarded  by  simply  placing  a  plank 
against  the  uprights  where  the  lower  part  of 
the  machine  was  exposed;  and  hence  the 
ruling  here  complained  of  could  not  have 
been  prejudicial. 

10.  Another  assignment  of  error  pertains 
to  the  efforts  of  plaintiff's  counsel  to  get  be- 
fore the  Jury  the  fact  that  the  machine  was 
guarded  after  the  accident  by  placing  a  plank 
along  the  bottom  of  it  to  prevent  an  em- 
ploye from  being  caught  and  Injured  thereby. 
The  plaintiff,  upon  being  asked  whether  or 
not  the  part  of  the  machine  in  question  could 
have  been  guarded,  stated  that  It  could, 
adding  that  a  guard  was  afterwards  put  on 
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It  Upon  motion  of  defendant's  counsel  tbis 
latter  part  of  the  answer  was  stricken  out 
Other  witnesses  for  plaintiff  In  like  manner 
volunteered  like  statements,  the  same  not 
being  responsive  to  questions  asked  them; 
and  motions  of  defendant's  counsel  to  strike 
out  the  same  were  sustained  and  such  testi- 
mony stricken  out  After  the  court  had  made 
a  ruling  with  respect  to  the  admission  of 
such  evidence,  plalntlfTs  counsel  endeavored 
to  elicit  further  testimony  to  the  same  effect 
by  asking  witnesses  whether  the  machine 
was  guarded  when  tfaey  saw  it  after  plaintiff 
was  injured.  Objections  of  defendant's  coun- 
sel to  such  questions  were  sustained. 

GouiTsel  for  defendant  insisted  that  the 
trial  court  reprimand  qjalntiff's  counsel  for 
persisting  in  asking  such  questions  and  en- 
deavoring to  get  this  matter  before  the  jury, 
excepted  to  the  action  of  the  court  in  declining 
to  do  00,  and  now  urges  that  the  conduct  of 
plaintiffs  counsel  at  the  trial,  and  the  re- 
fusal of  the  court  to  reprimand  him,  was  so 
prejudicial  to  the  rights  of  defendant  as  to 
require  a  reversal  of  the  Judgment 

[16]  That  such  testimony  was  Incompetent 
there  can  be  no  doubt ;  and  we  need  not  re- 
peat the  sound  reason  therefor,  which  has 
been  so  frequently  stated.  No  effort  should 
have  been  made  to  place  the  matter  before 
the  Jury  at  all.  It  was,  of  course,  perfectly 
proper  to  show  that  the  machine  could  be 
guarded ;  but  that  could  be  shown,  and  was 
fully  established,  by  other  testimony.  In  our 
opinion,  however,  the  defendant  was  not  so 
prejudiced  by  what  took  place  at  the  trial  in 
this  respect  as  to  warrant  a  reversal  of  the 
Judgment  The  court  sustained  defendant's 
objections  to  such  questions,  and  struck  out 
the  voluntary  statements  of  witnesses  con- 
cerning this  matter,  on  motion  of  defendant's 
counsel;  and  from  an  examination  of  the 
record  as  a  whole  it  would  appear  that  the 
matters  here  complained  of  could  not  well  be 
said  to  have  l>een  so  prejudicial  in  its  effect 
upon  the  Jury  as  to  Justify  us  in  disturbing 
the  verdict 

[17]  11.  It  is  finally  urged  that  the  court 
erred  in  sustaining  objections  to  questions 
asked  defendant's  superintendent  by  counsel 
for  defendant  calling  for  an  opinion  of  this 
witness  as  to  whether  or  not  the  machine  in 
question,  as  it  was  being  operated,  was  dan- 
gerous to  one  in  the  position  in  which  plain- 
tiff was  at  the  time  of  his  injury,  and  while 
engaged  in  his  ordinary  duties.  That  this 
assignment  of  error  is  not  well  taken  appears 
from  what  is  said  in  Nash  v.  Dowllng,  supra, 
cited  by  appellant;  bat  see  Morgan  v.  Mfg. 
Co.,  120  Mo.  App.  loc.  at  608,  97  S.  W.  638, 
et  seq.,  where  the  principle  Involved  la  fully 
disctissed. 

The  facts  in  evidence  were  amply  sufficient 
to  warrant  a  recovery  by  plaintiff.  The 
amount  of  the  verdict,  to  wit,  |1,000,  is  not 
challenged  as  excessive,  and  does  not  appear 
to  be  so. 


We  see  no  reversible  error  in  tbe  record, 
and  the  Judgment  of  the  circuit  court  should 
therefore  be  affirmed.    It  is  so  ordered. 

REYNOLDS,  P.  J.,  and  NORTONI,  J.  con- 
cur. 


STATE  ex  reL  OARDINEB  t.  DICKMANN, 

Sheriff. 

(St  Louis  Court  of  Appeals.     Missouri.     June 

17, 1913.) 

1.  Pabtibb  (I  1*)— Who  icat  Becohe— Intkk- 

EST. 
■  Ordinarily  any  person  having  an  interest 
in  a.  matter  may  become  a  party  to  proceedings 
in  which  be  is  interested. 

[Ed.  Note. — For  other  cases,  see  Parties,  Cent 
Dig.  I  1 ;    Dec  Dig.  i  l.«] 

2.  iNSAitx  Pkksons  (i  10*)— Inquisition— In- 
formants. 

Under  Rev.  St  1909,  {  474,  providing  that 
an  information  in  lanacy  proceedings  may  be 
filed  by  any  one  in  interest  and  section  477, 
making  it  the  duty  of  certain  officers  to  file 
such  information,  the  initiation  of  lunacy  pro- 
ceedings is  not  confined  to  officers,  but  extends 
to  any  other  person  in  interest;  but  the  right 
is  confined  to  some  person  having  an  interest 
in  either  the  estate  or  tbe  personal  safety  of 
the  person  proceeded  against 

[Ed.  Note. — For  other  cases,  see  Insane  Per- 
sons, Cent  Dig.  |  18;    Dec.  Dig.  {  10.*] 

3.  Insane    Persons    (J    10*)— Lunacy    Pbo- 

CKEDINGS— INFOBMANXS— "PebSON   IN  InTEB- 

E8T." 

The  daughter  of  a  mother  alleged  to  be  in- 
sane is  a  "person  in  Interest"  within  the  mean- 
ing of  Rev.  St  1909,  §  474,  authorizing  any  one 
in  interest  to  file  the  information. 

[Bid.  Note. — ^For  other  cases,  see  Insane  Per^ 
sons,  Cent  Dig.  S  18 ;  Dec.  Dig.  {  10.*] 

4.  Habeas  Cobpits  (§  29*) — Gbounds  or  Re- 

LKASK. 

Const  art.  6,  §  34,  provides  that  probate 
courts  shall  have  jurisdiction  over  all  matters 
pertaining  to  probate  business  and  the  appoint- 
ment of  guardians  and  curators  of  minors  and 
insane  persons.  Rev.  St  1909,  |  474,  provides 
that  on  the  filing  of  an  information  in  Innacy 
with  the  probate  court  that  court  may  cause 
the  facts  to  be  inquired  into,  "if  satisfied  that 
there  is  good  canse  for  the  exercise  of  its  juris- 
diction." Held,  that  where  a  daughter  filed  an 
information  in  lunacy  against  her  mother,  and 
caused  a  subpoena  to  be  issued  for  tbe  taking  of 
the  deposition  of  a  witness,  such  witness  conld 
not  to  secure  bis  release  from  an  attachment 
issued  against  him  on  his  failure  to  respond  to 
such  subpoena,  contend  that  such  daughter  did 
not  have  sufficient  interest  to  file  such  informa- 
tion. 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor^ 
pus,  Gent  Dig.  i  24 ;   Dec.  Dig.  8  29.*] 

5.  Judgment  (J  475*)— Conolusivbnebb— Ob- 
DEBB  OF  Probate  Court. 

The  same  presumptions  of  validity  must  be 
entertained  in  respect  to  the  judgments  and 
orders  of  the  probate  court  in  matters  relat- 
ing to  the  administration  of  estates  as  are  ac- 
corded to  the  judgment  and  orders  of  the  circuit 
court 

[Ed.   Note. — For  other  cases,   see   Judgment 
Cent  Dig.  §  910;   Dec,  Dig.  {  475.*] 

6.  Insane   Pkbsons   (g   10*)— "Lunacx  P«o- 
ceedinq" — Nature. 

A  "lunacy  proceeding,"  under  Rev.  St 
1909,  a  474-477,  U  a  "suie'  in  the  technical 
meaning  of  that  term,  and  hence  is  not  an  ex 
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parte  proceeding,  w  that  the  Informant  is  one 
''party^'  and  the  person  proceeded  against  is  the 
adverse  party. 

[E}d.  Note.— For  other  cases,  see  Insane  Per- 
sons, Cent.  Dig.  |  18;   Dec  Dig.  |  10.*] 

7.   WOBDS     AND     PHBABXS— "Ex     PABTE     PBO- 

CEKDINQ." 

An  "ex  parte  proceeding"  is  one  taken  or 
granted  at  the  instance  and  for  the  benefit  of 
one  party  only,  and  without  notice  to,  or  con- 
testation by,  any  person  adversely  interested. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  nirases,  vol.  8,  pp.  2S26,  2627.] 

&   DEPOSmONB    (S   6*)— liUNACT    iNQUlBITIOn. 

In  view  of  Rev.  St  1909,  !  474,  providing 
that,  if  the  probate  conrt  takes  jurisdiction  of 
an  information  in  lunacy,  it  shall  cause  the  facts 
to  be  inquired  into  by  a  jury,  and  section  6384, 
giving  any  party  to  a  suit  the  right  to  take  the 
deposition  of  witnesses,  an  informant  in  lunacy 

groceedings   is   entitled  to  have   his   witnesses 
card,  and  hence  he  is  entitled  to  take  evidence 
by  deposition. 

[Ed.  Note. — For  other  cases,  see  Depositions,. 
Cent  Dig.  |  24 ;  Dec.  Dig.  §  5.*] 

9.  Insane  Pebsons  (5  20*)  —  Pbockkdinqb — 
Right  to  Call  Witnesses. 

In  view  of  the  nniform  popular  construc- 
tion and  practice,  it  mast  be  held  ttiat  an  in- 
formant instituting  under  Rev.  St.  1009,  {  474. 
a  proceeding  to  determine  the  competency  of 
any  person,  Is  entitled  to  call  witnesses. 

[Ed.  Note.— For  other  cases,  see  Insane  Per- 
sons, Cent  Dig.  |  28;    Dec.  Dig.  §  20.*] 

10.  Dbpositiohs     (i    67*)— Attmjdahcb    of 

WiTNESa 

Where  it  is  sought  to  take  the  deposition  of 
a  witness  conditionally,  his  attendance  before 
a  notary  or  commissioner  may  be  secured  by  at- 
tachment 

[E2d.  Note.— For  other  cases,  see  Depositions, 
Cent  Dig.  g  125 ;   Dec.  Dig.  t  67.*] 

Habeas  corpas  by  the  State,  on  relation  of 
WilUam  W.  Gardiner,  against  Joseph  F. 
Dickman,  Sherlir  of  the  City  of  St  Lonls. 
Writ  quashed,  and  petitioner  remanded  to 
custody. 

Barclay,  Fanntleroy,  Cullen  &  Orthwein, 
of  St.  Louis,  for  petitioner.  Leahy,  Saun- 
ders &  Barth,  of  St  Louis,  for  respondent. 

REYNOLDS,  P.  J.  A  daughter  of  a  Mrs. 
MiUor  filed  an  Information  In  the  probate 
court  of  the  city  of  St  Louis,  in  and  by  which 
it  Is  stated  that  Mra  Miller  Is  a  person  "so 
indicted  (sic)  to  habitual  drunkenness  and 
id  of  unsound  mind,  and  Incapable  of  manag- 
ing her  affairs;  that  she  Is  the  owner  of 
proiiorty  in  the  state  of  Missouri  of  the  value 
of  about  $200,000";  that  informant  prays 
that  an  inquiry  thereinto  be  had,  accord- 
ing to  the  statutes  in  such  case  made  and 
provided.  This  was  duly  sworn  to  by  the 
informant  We  assume  that  Mrs.  Miller 
was  duly  served  with  notice  of  this  informa- 
tion, as  no  point  of  lack  of  notice  is  made, 
and  It  appears  that  after  the  filing  of  the  in- 
formation a  notice  was  served  upon  her  at- 
torneys by  the  attorneys  representing  the  in- 
formant, of  the  taking  of  depositions  in  the 
case.  Afterwards,  on  application  of  the  at- 
torneys for  Mrs.  Miller  a  commissioner  was 
appointed  before  whom  the  depositions  were 


to  be  taken.  No  point  is  made  on  ttds  ap- 
pointment The  testimony  of  several  wit- 
nesses appears  to  have  been  taken  before  the 
commissioner,  and  a  subpoena  was  Issued  by 
him  directed  to  Gardiner,  the  petitioner  here, 
summoning  him  to  appear  as  a  witness  in  the 
matter  before  the  commissioner  at  a  day, 
time  and  place  named.  Gardiner  not  appear- 
ing, the  commissioner  Issued  a  writ  of  at- 
tachment to  comi>el  his  attendance,  which 
writ  was  placed  In  the  hands  of  the  sheriff 
of  the  city  who  executed  it  by  taking  Gar- 
diner Into  custody,  and  the  sheriff  being  com- 
manded In  the  writ  to  have  the  body  of  Gar- 
diner before  the  commissioner  at  the  place, 
time  and  day  mentioned  in  order  that  he 
might  testify  touching  the  Issues  Involved  In 
the  matter  of  Mrs.  Miller's  sanity,  was  pro- 
ceeding to  do  so,  when  Gardiner  sued  out  a 
writ  of  habeas  corpus.  It  is  alleged  in  the  pe- 
tition for  that  writ  that  the  detention  by  the 
sheriff  was  unlawful  and  that  the  petitioner 
is  unlawfully  deprived  of  his  liberty.  It  being 
charged  that  the  attachment  Issued  was  un- 
lawful and  the  restraint  lUegal  because  the 
depositions  so  attempted  to  be  taken  were 
illegally  and  improperly  being  taken,  the 
statutes  of  this  state,  as  it  is  alleged,  not 
giving  an  Informant  In  a  proceeding  involv- 
ing an  Inquiry  as  to  sanity  the  right  to  take 
depositions.  The  writ  of  habeas  corpus  was 
Issued  by  one  of  the  judges  of  this  conrt  and 
by  agreement  of  counsel  a  day  In  term  set 
for  the  hearing.  At  the  day  set  the  peti- 
tioner appearing  in  person  and  by  counsel, 
and  the  sheriff  appearing  by  counsel,  the 
cause  was  argued  and  submitted  to  the  conrt 

[1]  There  are  only  two  questions  involved 
in  this  case.  First,  Is  the  proceeding  in  an 
Inquisition  to  pass  on  the  mental  soundness 
of  the  party  "a  suit  pending  In  any  court 
in  this  state"?  second.  Is  the  Informant  "any 
party  to"  such  suit,  so  that  our  statute  ap- 
plies? That  section  (section  6384,  Revised 
Statutes  1909)  provides:  "Any  party  to  a 
suit  pending  in  any  court  In  this  state  may 
obtain  the  deposition  of  any  witness,  to  be 
used  in  such  suit,  conditionally."  Counsel 
for  petitioner  assume  the  negative  on  both 
these  prepositions. 

The  first  proposition  is  settled  authoritative- 
ly for  us  by  our  Supreme  Court  in  State  ex  rel. 
Peper  v.  Holtcamp,  Judge  of  Probate  Court, 
235  Mo.  232,  138  S.  W.  521.  There  it  is  held 
that  the  proceedings  under  which  an  inquiry 
Into  the  sanity  of  a  party  are  had.  Is  not 
only  a  suit  or  action  but  is  such  a  "dvll 
case"  as  under  the  amendment  of  1909  to  sec- 
tion 28,  article  2,  to  our  Constitution,  author- 
izes the  return  of  a  verdict  by  the  Jury 
impanelled  to  try  the  issue  on  the  concur- 
rence of  three-fourths  of  the  members  of  the 
jury.  It  is  not  only  a  suit  in  the  full  sense 
of  that  term,  but  Is  not  an  ex  parte  proceed- 
ing. See  Hunt  v.  Searcy,  167  Mo.  158,  07 
S.  W.  206. 
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The  second  question  as  to  whether  the  in- 
formant is  a  party  to  snch  suit  has  not  been 
directly  settled  by  any  decisions  of  onr  Su- 
preme Conrt  or  of  the  appellate  conrts,  to 
which  onr  attention  has  been  directed  or 
which  we  have  been  able  to  find  on  onr  own 
research.  The  learned  and  Industrions  coun- 
sel for  the  petitioner  hare  dted  ns  to  a  num- 
ber of  cases  from  the  courts  of  other  states 
In  which  It  Is  held  that  these  proceedings 
are  ex  parte  and  that  the  Informant  cannot 
control  them  even  to  the  extent  of  dismissing 
them  after  they  have  been  commenced,  not- 
withstanding, even  if,  as  under  onr  statute, 
the  Informant  is  responsible  for  costs  incur- 
red in  the  prosecution  of  the  Inquiry.  That 
Is  the  case  of  Galbreath  v.  Black,  89  Ind. 
300.  So  it  has  been  held  as  to  proceedings 
against  attorneys  for  disbarment  See  In  re 
Attorney,  83  N.  T.  164.  Speaking  generally, 
however,  any  person  having  an  interest  In 
the  matter  may  be  a  party  in  proceedings  In 
which  that  party  has  an  Interest 

In  the  case  of  Peter  Covenhoven,  a  Lnna- 
ttc,  1  N.  J.  Eq.  19,  it  is  said  Qoc.  dt  21):  "It 
is  clear  that  a  stranger  has  no  right  to  in- 
terfere in  a  proceeding  of  this  nature.  He 
can  neither  sue  out  a  commission,  nor  can 
he  make  himself  a  party  to  it,  by  any  applica- 
tion he  may   make  to   this  court" 

[2]  Our  section  474,  Revised  Statutes  1909, 
under  which  this  inquiry  is  instituted,  is  very 
broad;  It  contains  no  limitation  as  to  per- 
sons who  may  flle  the  Information.  It  allows 
any  one  in  Interest  to  give  the  Information, 
while  section  477  makes  it  the  duty  of  cer- 
tain officers  to  do  so.  This  in  no  manner 
restricts  the  initiation  of  proceedings  to  offl- 
4^r8,  but  Is  in  addition  to  the  general  right 
given  by  section  474  to  any  one;  by  "any 
one"  we  hold  with  the  New  Jersey  court, 
that  these  words  should  be  taken  to  con- 
fine the  right  to  some  one  having  an  interest 
in  either  the  estate  or  the  personal  safety 
of  the  party  proceeded  against:  that  it  is 
not  granted  to  a  mere  stranger. 

[3]  Here  the  Information  was  filed  by  a 
daughter  of  Mrs.  Miller.  Surely  she  is  not 
"a  stranger"  and  surely  she  has  an  interest 
in  the  care  and  welfare  of  her  mother.  If 
the  determination  of  the  question  of  the  in- 
terest of  the  Informant  was  here  open  to  us, 
we  would  have  no  hesitation  whatever  in 
holding  that  the  relationship  of  daughter  to 
mother  was  of  such  a  close  character  as  to 
give  the  daughter  an  undoubted  right  to  in- 
stitute the  inquiry. 

[4]  But  that  question  of  Interest  is  not 
here  open  to  our  inquiry. 

In  Eckerle  v.  Wood,  05  Mo.  App.  378,  loc. 
dt  386,  69  S.  W.  45,  46,  Judge  Barclay, 
speaking  for  this  court  and  passing  on  the 
question  as  to  whether  the  party  who  had 
commenced  proceedings  under  the  provisions 
of  section  74,  Revised  Statutes  1899,  now 
section  70,  Revised  Statutes  1909,  for  dis- 
covery of  assets,  was  a  person  interested  in 


the  estate,  has  said:  TThat,  howerer,  is  a 
question  not  open  for  our  consideration  in 
this  suit  for  a  prohibition.  The  probate 
court  by  the  terms  of  the  statute  under 
discussion,  has  authority  to  dte  the  person 
charged,  and  require  him  to  answer  inter- 
rogatories after  the  filing  of  an  affidavit  of 
the  executor  or  administrator  or  'other  per- 
son interested  in  any  estate.'  It  made  the 
dtadon  in  the  instance  under  review  upon 
the  affidavit  of  *  *  *  the  husband  of  the 
deceased.  The  order  in  that  behalf  amounts 
to  a  decision  by  the  probate  court  that  he 
is  Interested  In  the  estate.  On  that  fact 
depends  the  right  to  proceed.  But  whether 
the  dedslon  of  that  fact  by  the  probate 
court  is  right  or  wrong  cannot  properly  be 
reviewed  In  a  proceeding  for  a  prohibition," 
dtlng  cases.  The  same  may  be  said  of  the 
action  of  the  probate  conrt  In  entertaining 
this  proceeding,  when  that  action  is  chal- 
lenged here  and  when  we  are  examining  It 
under  the  habeas  corpns  act 

[S]  It  has  long  been  the  established  law  In 
this  state,  "that  the  same  presumptions  of 
validity  must  be  entertained  in  respect  to 
the  Judgments  and  orders  of  the  probate 
court  in  matters  of  the  admlnistiatlon  of 
estates  as  are  accorded  to  the  judgments  and 
orders  of  the  drcult  conrt"  Henry  v.  Mc- 
Kerlie,  78  Mo.  416,  loc  dt  429.  This  case 
along  with  several  others  is  dted  and  re- 
ferred to  by  Judge  Woodson,  who  in  his  dis- 
senting opinion  in  In  re  £:state  of  Jarboe. 
227  Mo.  59,  loc  dt  99,  127  S.  W.  26,  33. 
says:  "Under  the  constitutional  provisions 
cited  [provisions  relating  to  the  powers  of 
the  probate  court]  this  court  has  many  times 
held  that  the  Jurisdiction  of  probate  courts 
is  original  and  exclusive  over  all  matters 
pertaining  to  executors  and  administrators 
and  all  matters  purely  probate;  and  that 
while  adlng  within  their  Jurisdiction  their 
power  and  authority  Is  Just  as  full  and  com- 
plete and  their  Judgments  are  entitled  to  the 
same  weight  and  exempt  from  collateral  at- 
tack in  the  same  degree  as  are  those  of  any 
court  of  general  Jurisdiction."  After  dtlng 
the  Henry  Case,  supra,  along  with  several 
others  In  support  of  this.  Judge  Woodson 
adds  that  there  are  more  than  a  hundred 
cases  In  which  our  Supreme  Court  has  so 
dedded.  While  this  is  in  a  dissenting  opin- 
ion, the  majority  opinion  was  not  contrary 
to  the  proposition  but  differed  from  those  of 
Judges  Valliant  and  Woodson  only  in  the  ap- 
plication of  the  principle.  By  section  474,  if 
the  Information  Is  filed  with  the  probate 
court  that  court  may  cause  the  facts  to  be 
inquired  Into,  "if  satisfied  that  there  is  good 
cause  for  the  exercise  of  Its  Jurisdiction," 
and  having  acted  in  the  present  case,  we  are 
concluded  on  any  inquiry  as  to  the  right 
of,  or  lntere.st  in,  the  informant  to  institute 
the  proceedings. 

The  Jurisdiction  of  the  probate  courts  In 
Inquisitions  of  sanity  or  Insanity  la  as  corn- 
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plete  and  plenary  as  It  1b  In  matters  of  ad- 
ministration. It  is  rested  In  tbat  court  by 
our  Constitution,  which,  by  section  34,  ar- 
ticle 6,  ordains  that  the  probate  courts  es- 
tablished by  law  "shall  hare  jurisdiction 
over  all  matters  pertaining  to  probate  busi- 
ness, •  •  •  the  appointment  of  guardians 
and  curators  of  minors  and  persons  of  un- 
sound mind."  The  opinions  abore  referred 
to  in  the  Henry  and  Jarboe  Cases  and  those 
there  cited,  are  bottomed  on  this  constitu- 
tional provision.  So  that  the  probate  court 
haring  entertained  the  information  of  this 
daughter  of  Mrs.  Miller,  the  fact  of  the  inter- 
est of  the  informant,  and  of  her  right  to  be 
a  party  to  that  proceeding,  is  conclusively 
settled  80  far  as  this  procedure  under  habeas 
corpus  now  before  us  is  concerned. 

The  reasoning  underlying  the  decision  of 
the  Supreme  Court  of  Indiana  in  the  Gal- 
breath  Case,  supra,  is  thus  stated  by  that 
court  in  89  Ind.  at  page  301:  "But  the  pro- 
ceeding before  us  is  not,  in  any  sense,  an 
action  within  the  meaning  of  the  dvil  code, 
and,  therefore,  we  think  the  section  dted  Is 
not  applicable  to  the  case  in  hand.  This  is 
an  ex  parte  proceeding  under  a  special  stat- 
ute, and  has  few  of  the  qualities  or  attributes 
of  a  dvil  action."  This  was  in  answer  to 
the  contention  of  the  informant  In  that  case 
tbat  she  bad  a  right,  having  filed  the  infor- 
mation and  instituted  the  proceeding,  to 
dismiss  it  or  to  tal^e  a  nonsuit  before  the  case 
was  finally  submitted  to  the  Jury. 

[(,  7]  But  In  the  Holtcamp  Case,  supra, 
our  Supreme  Court  decided  tbat  this  proceed- 
ing was  a  civil  action  and  in  Hunt  t.  Searcy, 
supra,  it  is  distinctly  decided  that  a  Judg- 
ment of  Insanity  without  notice  to  the  per- 
son adjudged  insane  and  without  appear- 
ance, is  void  whether  the  statute  requires 
such  notice  or  not;  it  is  so  absolutely  void 
that  It  can  be  attaclced  in  collateral  proceed- 
ings. We  cannot  construe  these  two  deci- 
sions other  than  as  holding  that  these  pro- 
ceedings for  the  determination  of  sanity  are, 
under  our  law,  not  only  suits  within  the 
meaning  of  that  law,  but  are  so  entirely 
"suits"  in  the  technical  meaning  of  that  term, 
that  they  cannot  be  proceeded  with  ex  parte, 
that  Is  to  say,  on  one  side  only,  by  or  for 
one  party.  The  informant  being  one  "party" 
and  the  one  proceeded  against  necessari- 
ly being  in  court  by  notice,  being  the  other 
and  contesting  party,  they  do  not  come  under 
the  definition  of  ex  parte  pi-oceedlngs.  "A 
Judicial  proceeding,  order,  -injunction,  etc.,  is 
said  to  be  ex  parte  when  it  is  taken  or  grant- 
ed at  tl>e  instance  and  for  the  benefit  of  one 
party  only,  and  without  notice  to,  or  con- 
testation by,  any  person  adversely  Interest- 
ed." Black's  Law  Dictionary  (2d  Ed.)  p. 
452,  tiUe  "Ex  Parte." 

It  is  true  that  our  court  has  said,  in  Re 
Grouse,  140  Mo.  App.  545,  120  S.  W.  666,  that 
the  statute  concerning  the  adjudication  of 
insanity  is  complete  in  Itself  and  must  be 


looked  to  in  testing  the  proceedings  In  such 
a  case.  The  jpolnt  In  decision  In  that  case 
was  confined  to  the  question  of  the  right  of 
appeal  in  such  cases.  We  held  that  under 
the  peculiar  provisions  of  the  statute  that 
right  did  not  exist  Beyond  deciding  that 
point  there  Is  nothing  In  the  decision  in  the 
Crouse  Case  here  applicable. 

[I]  Ever  since  the  existence  of  onr  statute 
governing  proceedings  in  Inquisition  of  sanity 
or  insanity,  witnesses  have  been  heard,  tes- 
timony taken.  The  statute  Itself  provides 
that  by  section  474,  R.  S.  1909,  which  is  the 
one  authorizing  proceedings  on  information 
of  a  private  person  before  the  probate  court, 
that  on  the  Information  being  filed  praying 
for  an  inquiry,  if  the  probate  court  is  satis- 
fled  that  there  Is  good  cause  for  the  exercise 
of  its  Jurisdiction,  it  "stmll  cause  the  facts 
to  be  inquired  into  by  a  Jury."  This  in  itself 
means  that  testimony  is  to  be  heard.  How 
heard?  We  have  in  our  state  only  two  ways 
by  which  testimony  may  be  "heard";  one 
ore  tenns;  the  other  by  deposition.  Testi- 
mony given  by  either  mode  Is  lawful.  The 
law  recognizes  no  distinction  between  them. 
Section  6384  gives  any  party  to  a  suit  pend- 
ing in  any  court  of  this  state  the  right  to 
obtain  testimony  of  witnesses  to  be  used  in 
such  suit,  conditionally.  This  is  as  broad  as 
language  can  make  it  If  then,  there  is  a 
suit  pending  and  the  Informant  is  a  party 
to  it  the  right  to  take  depositions  is  given 
as  fully  and  as  broadly,  at  least  by  necessary 
implication,  as  is  the  power  to  produce  wit- 
nesses and  introduce  testimony.  In  no  case 
before  our  courts  that  has  been  reported,  is 
it  suRgested  that  it  was  not  within  the  power 
of  the  Informant  to  summon  witnesses  to  at- 
tend the  Inquiry.  That  right  has  always  been 
recognized  as  in  the  informant  The  right 
existing,  the  statute  prescribes  the  mode  of 
its  exercise;  by  subpoena  and  production  of 
the  witnesses  in  court;  by  deposition,  in  the 
event  that  their  presence  cannot  b«  had  or 
In  tbe  event  It  Is  desired  to  secure  their  tes- 
timony In  advance  of  the  trial. 

[I]  In  Ewlng  V.  Vernon  County,  216  Mo. 
681,  loc.  dt  689,  116  S.  W.  518,  520,  it  Is  said 
that  the  absence  of  cases  on  a  practice  long 
followed  by  our  courts  and  people  is  of  some 
significance.  Says  Judge  Lamm:  "Show  me 
what  by  the  consensus  of  public  ofllclal  In- 
terpretation has  been  done  under  a  statute, 
and  I  will  show  you  what  It  probably  means." 
As  there  said,  so  it  may  here  be  said,  "by 
parity  of  reasoning,  some  aid  may  be  borrow- 
ed from  our  decisions."  Thus  in  Morris  ▼. 
Morris,  128  Mo.  App.  673,  107  S.  W.  405, 
the  question  arose  as  to  the  right  of  appeal 
by  the  Informant  from  a  Judgment  taxing 
costs  of  many  witnesses  against  her,  the  in- 
formation having  been  dismissed.  While  it 
Is  there  held  that  the  right  of  appeal  did  not 
exist,  there  is  no  intimation  that  the  in- 
formant did  not  have  the  right  to  call  wit- 
nesses. That  right  seems  to  be  there  con- 
ceded.   In  the  many  cases  in  which  insanity 
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Inquiries  have  been  before  our  appellate 
courts  and  In  tbe  great  majority  of  which  It 
appears  that  they  were  contested  and  the 
testimony  of  witnesses  produced  by  the  In- 
formant as  well  as  by  the  party  proceeded 
against  heard,  there  Is  no  intimation  to  the 
effect  that  each  party  had  not  a  right  to  pro- 
duce witnesses. 

[10]  The  power  to  compel  attendance  of 
a  witness  or  party  before  a  notary  or  com- 
missioner and  secure  testimony,  Is  undoubt- 
ed, as  see,  in  passing,  Ex  parte  Gfeller,  178 
Mo.  248,  77  S.  W.  652.  We  hold  that  the  pro- 
ceeding looking  to  an  inquiry  Into  the  sanity 
of  a  person,  is  a  suit,  within  our  law ;  that 
the  probate  court  having  ordered  the  inquiry 
to  proceed  on  the  Information  of  the  daugh- 
ter has  determined  conclusively  for  us  here 
the  right  of  the  Informant  to  institute  that 
proceeding;  that  she  is  a  party  to  a  suit 
within  the  meaning  of  our  law  and  as  such 
can  take  and  preserve  testimony  relevant  to 
that  inquiry  by  depositions. 

It  follows  that  the  writ  of  habeas  corpus 
heretofore  Issued  must  be  quashed  and  tbe 
petitioner  remanded  to  tbe  custody  of  the 
sheritr,  to  be  by  him  produced  before  tbe 
commissioner  as  a  witness,  {here  to  remain 
and  abide  the  lawful  orders  of  the  commis- 
sions. 

NORTONI  and  ALI/BN,  JJ.,  concur. 


GRANT  v.  KANSAS  CTTT  SOUTHERN  RT. 
CO. 

(Kansas  City  Conrt  of  Appeals.     Missonrt 

June  2,  1913.     Rehearing  Denied 

June  23,  1913.) 

1.  Evidence  (I  271*)— "Self-Sebvino  Dbci.a- 

BATIONS." 

Where  the  declarations  of  an  interested 
party  are  the  narration  or  explanation  of  a 
past  event,  they  are  merely  "self-serving  dec- 
larations," inadmissible  because  subject  to  the 
influence  of  such  party's  interest  and  made 
without  opportunity  for  those  whom  they  affect 
to  defend  themselves. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  §{  106S-1079,  1081-1104 ;  Dec.  Dig. 
i  271.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  p.  6406.] 

2.  Evidence  (g  118*)— Declarations  — "Rbs 

Gest,b." 

Where  a  party's  declarations  are  spontane- 
ous exclamations,  they  are  considered  a  part 
of  tbe  occurrence  and  provable  as  such,  and  to 
be  so  considered  they  need  not  necessarily  be 
simultaneous  or  coincident  witli  the  main  fact 
if  they  are  so  clearly  connected  with  it  that  in 
tbe  ordinary  course  of  affairs  they  can  be  said 
to  be  spontaneous  exclamations,  as  in  such  case 
they  form  a  continuous  transaction. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  §S  297-302;    Dec.  Dig.  §  lia* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  pp.  6130-6136;    vol.  8,  p.  7787.] 

3.  Evidence  (|  126*)  —  Declabations  —  Res 
GsertM. 

A  railway  brakeman,  found  lying  beside 
the  track  with  bis  arm  severed,  made  no  state- 


ment as  to  the  cause  of  the  Injary  to  the  per- 
sons who  found  him,  or  to  a  section  foreman 
who  came  to  his  assistance,  but  when  bi>  cousin 
and  others,  after  learning,  wliile  about  a  quar- 
ter of  a  mile  away,  of  his  injury  came  to  where 
he  was  lying,  probably  a  half  hour  after  the 
injury,  he  stated  to  his  cousin,  in  answer  to  a 
question  how  and  where  the  injury  happened, 
that  the  hold  was  gone,  and  he  stumbled  and 
felL  No  one  saw  the  accident,  and  he  there- 
fore had  not  the  restraining  influence  coming 
from  the  presence  of  those  having  knowledge 
of  the  manner  of  his  injury.  Held,  that  his 
statement  was  not  an  involuntary  ejacnlatioa 
simultaneous  with  an  injury,  nor  ao  connected 
with  the  injury  as  to  be  a  part  of  tbe  main 
fact,  but  was  a  narration  of  a  past  event  and 
not  admissible  to  show  that  the  injury  was  doe 
to  the  absence  of  a  handhold  on  the  engine 
tender. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §§  372-876;  Dec.  Dig.  §  126.*] 

4.  Master   and   Servant   (S   285*) — AcnoNa 
FOB  INJUBIKS— Questions  fob  Jdbt. 

A  railway  brakeman,  whose  duty  at  the 
time  was  to  be  on  the  front  end  of  the  car  next 
to  the  engine,  but  who  had  alighted  during  a 
wait,  was  last  seen  by  the  engineer  walking 
back  past  the  moving  engine  at  a  point  oppo- 
site the  rear  of  the  tender,  the  liandhold  on 
which  was  missing.  It  was  dark  at  the  time, 
and  shortly  afterwards  be  was  found  lieside  the 
track  with  his  arm  severed,  from  which  injnry 
he  subsequently  died.  Held,  that  proof  of  these 
facts  made  a  question  for  the  jury  as  to  wheth- 
er he  attempted  to  get  on  the  tender  and  fell 
t>ecause  of  the  absence  of  the  handhold. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  Si  1002,  1003,  1007,  1008, 
1016,  1036,  1043,  1053;   Dec.  Dig.  |  285.*] 

8.  Masteb  and    Sebvant   (|   265*) — ^AonoNS 

FOB   INJUBIES— RUBDEN    OF  PBOOF. 

Under  the  statute  of  Arkansas,  requiring  a 
vigilant  lookout  in  the  running  of  traina,  and 
Kirby's  Die.  Ark.  |  6773,  making  railroads 
responsible  for  all  damages  to  persons  and  prop- 
erty done  or  caused  by  the  running  of  trains, 
the  burden  is  not  on  the  railway  company  to 
show  that  the  death  of  a  person  ran  over  by  a 
train  was  not  due  to  negligence  in  mnning  the 
train,  where  the  plaintiff's  evidence  disproves 
negligence;  and  hence  where,  in  a  brakeman's 
action  for  injuries,  plaintiff's  evidence  showed 
that  the  engineer  and  fireman  exercised  care, 
and  that  tbe  brakeman  was  last  seen  by  the 
side  of  the  track  after  the  engine  bad  passed 
him,  and  was  .subsequently  found  with  bis  arm 
cut  off,  defendant  was  not  required  to  disprove 
negligence. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §g  877-908,  955;  Dec.  Dig. 
§  265.*] 

Api>eal  from  Circuit  Court,  Jackson  Coun- 
ty;  J.  H.  Slover,  Judge. 

Action  by  Nina  E.  Grant,  administratrix, 
against  the  Kansas  City  Southern  Railway 
Company.  Judgment  for  defendant,  and 
plaintiff  appeals.    Reversed  and  remanded. 

W.  J.  Costlgan,  of  Ottawa,  Kan.,  and  BL 
H.  Gamble,  of  Kansas  dtj,  for  appellant. 
Cyrus  Crane  and  George  J.  Mersereau,  both 
of  Kansas  City,  for  respondent 

ELLISON,  J.  Plaintiff  is  the  admlnlstim- 
trix  of  tbe  estate  of  Arthur  Grant,  who  was 
fatally  injured  by  being  run  over  by  one  of 
defendant's  trains  at  Mena,  Arl^,  which  she 
charges  was  caused  by  the  absence  of  an 
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"iron  handhold"  on  the  end  of  the  tender  of 
the  engine. 

Deceased  was  in  the  employ  of  defendant 
as  head  brakeman  on  a  freight  train.  The' 
train  had  left  a  point  60  miles  south  and 
had  arrived  at  Mena,  where  the  engine  and 
crew  were  to  be  changed,  and  the  train  be 
taken  thence  on  north  by  another  engine  and 
crew.  When  the  train  arrived  at  Mena,  a 
freight  train,  also  bound  north,  was  standing 
In  on  the  siding,  which  made  it  necessary 
that  the  train  involred  in  this  controversy 
stand  on  the  main  track  just  below  the 
switch;  the  engine  being  perhaps  160  feet 
from  the  rear  of  the  other  train.  There  each 
stood  for  near  an  hour,  waiting  for  a  E«nth- 
bound  passenger  train  to  arrive.  When  the 
latter  train  got  in,  the  freight  train  standing 
on  the  siding  began  to  move  out,  making 
room  for  the  train  in  controversy  to  move  in 
and  clear  the  main  track  so  the  passenger 
could  pass  on  its  way.  It  did  Immediately 
begin  to  move,  following  closely  on  the  out- 
going train,  but  intending  to  stop  at  the  up- 
per end  of  the  siding,  where  the  engine 
would  be  detached  and  a  fresh  one  and  new 
crew  substituted.  It  was  deceased's  duty  as 
head  brakeman  to  be  on  the  front  end  of  the 
car  next  to  the  engine  while  approaching  or 
moving  through  a  station.  Presumably  dur- 
ing the  long  wait  he  had  left  the  train,  in- 
tending to  board  it  as  it  started  into  the  sid- 
ing. At  any  rate,  as  the  train  began  to  move 
forward,  the  engineer  (plaintiff's  witness) 
saw  him  about  160  feet  up  the  track,  walking 
back  towards  the  engine  on  the  east  side  of 
the  track.  He  walked  by  the  engine  as  It 
moved  on  at  about  3  miles  an  hour.  He  had 
his -lantern,  and  was  last  seen  by  the  engi- 
neer when  opposite  the  rear  end  of  the  tend- 
er and  about  4  feet  east  of  It  There  was  a 
step  at  the  rear  end  of  the  tender,  and  there 
had  been  above  It  an  iron  "handhold."  With 
the  aid  of  these  one  could  climb  on  top  of 
the  tender.  So  there  was  a  "ladder"  at  one, 
or  the  other,  end  of  the  car  next  to  the  tend- 
er. But  at  this  time  the  handhold  was  not 
there,  and  there  was  evidence  tending  to 
show  that  It  bad  been  missing  several  days. 
The  train,  which  was  near  a  quarter  of  a 
mile  in  length,  went  on  into  the  siding,  stop- 
ping with  the  engine  up  at  the  upper  end. 
Deceased  was  found  lying  by  the  side  of  the 
track  near  where  last  seen,  with  his  arm 
about  crushed  off,  so  tliat  it  was  amputated, 
and  from  the  effect  of  which  he.  died  In  24 
hours.  He  being  dead,  and  there  being  no 
eyewitnesses,  the  engineer  being  the  last  one 
to  see  him  before  the  catastrophe,  the  ques- 
tion to  be  determined,  if  possible,  is:  What 
caused  his  injury,  and  what  part  in  Its  hap- 
pening did  he  himself  take?  The  theory  of 
plaintiff  is,  and  her  case  depends  upon  its 
correctness  and  the  proof  of  it,  that  in  the 
dark  be  did  not  see  the  absence  of  the  hand- 
hold, and  in  reaching  for  it,  at  the  same 
time  attempting  to  put  his  foot  on  the  step. 


he  stumbled  and  fell  with  his  arip  under  the 
car.  Whatever  tendency  tbere  was  in  the 
testimony  of  the  engineer  was  to  disprove 
this,  for  he  last  saw  him  opposite  the  hand- 
hold and  4  feet  to  the  east,  walking  away, 
and  to  reach  it  he  would  have  had  to  turn 
and  run  back. 

Plaintiff  was  thus  brou^t  to  depend  upon 
a  declaration  of  deceased,  which  she  claims 
was  a  part  of  the  res  gestse  and  therefore 
proper  evidence.  Proof  of  this  declaration, 
as  offered,  came  through  the  lips  of  one  W. 
A.  Grant,  a  cousin  of  deceased.  He  says  that 
after  he  heard  of  the  misfortune  he  went 
to  the  scene,  when  deceased  said  to  him*. 
"  'Hello,  BUI.'  I  says,  'What's  the  matter, 
Arthur?*  He  says,  'I've  lost  a  wing.'  I  says, 
'How  and  where  did  it  happen?'  He  says, 
*The  hold  was  gone,  and  I  stumbled  and  fell.' 
I  says,  That's  too  bad.' "  The  trial  court  re- 
fused the  evidence,  and  that  ruling  is  the 
main  ground  of  the  appeal. 

[1,  2]  The  determination  of  what  is  a  part 
of  the  res  gestae  is  generally  difficult.  If  the 
words  of  the  party  interested  are  the  narra- 
tion or  explanation  of  a  past  event,  they  are 
merely  self-serving  declarations.  They  may 
be  the  words  of  a  truthful  man;  but  he  is 
frail  and  subject  to  the  Influence  of  self-in- 
terest, and  being  made  without  opportunity 
for  those  whom  they  affect  to  defend  them- 
selves, safety  only  lies  in  their  absolute  in- 
admissibility. But  if  they  are  spontaneous 
exclamations  they  are  considered  a  part  of 
the  occurrence,  and  are  called  verbal  acts, 
and,  as  such,  you  may  prove  them.  Just  as 
you  would  prove  the  man's  physical  acts. 
But  to  be  considered  spontaneous  exclama- 
tions, or  statements,  they  need  not  necessa- 
rily be  simultaneous  or  coincident  with  the 
main  fact  Thus,  where  a  physical  act  has 
ended,  but  It  caused  unconsciousness,  a  dec- 
laration immediately  following  restoration, 
explaining  or  illustrating  the  character  of 
the  physical  happening,  might  well  be  a  part 
of  it;  the  unconscious  blank  not  In  reality, 
being  a  disconnection.  We  need  not  say  that 
unconsciousness  is  the  test  when  time  inter- 
venes. It  is  used  here  merely  as  illustrative. 
If  the  declaration  Is  so  clearly  connected 
with  the  transaction  that  it  can,  in  the  ordi- 
nary course  of  affairs,  be  said  to  be  the  spon- 
taneous exclamation  of  the  real  cause,  it  is 
admissible;  for  in  such  case  they  form  a 
continuous  transaction.  Disconnection  de- 
stroys the  rule  and  its  reason.  Thus,  in 
Leahey  v.  Cass  Ave.  &  P.  G.  Ry.  Co.,  97  Mo. 
16a,  173,  10  S.  W.  68,  10  Am.  St  Rep.  300,  a 
boy  was  hurt  by  a  street  car.  He  was  picked 
up  and  carried  to  a  nearby  house  and  laid 
on  a  cot  and  within  five  or  ten  minutes,  in 
answer  to  a  question  as  to  how  he  came  to 
be  hurt,  said  the  driver  kicked  him  off  the 
car  step.  This  was  held  to  be  the  statement 
of  a  past  event  and  inadmissible.  The  case 
has  been  frequently  approved  by  the  Su- 
preme Court     Ruschenberg  t.  Railway  Co., 
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161  Mo.  70,  61  S.  W.  626;  Barker  y.  Bailway 
Co.,  126  Mo.  143,  28  S.  W.  866,  26  L.  R.  A. 
843,  47  Am.  St  Bep.  646;  State  t.  Hendricks, 
172  Mo.  654,  73  S.  W.  194;  and  B«dmon  t. 
Railway  Co.,  185  Mo.  1,  84  S.  W.  26,  105  Am. 
St  Rep.  558. 

In  Dunlap  v.  Railroad,  145  Mo.  App.  215, 
129  S.  W.  262,  we  held  that  the  statement  of 
an  Injured  party,  who  was  Injured  in  a  mail 
car,  that  the  ventilator  had  been  made  to  fall 
upon  his  foot  by  the  rough  handling  of  the 
car,  made  after  the  injury  and  after  the  car 
had  been  stopped,  was  inadmissible,  on  the 
ground  that  it  was  but  a  statement  of  a 
past  transaction.  On  the  other  band,  in  the 
recent  case  of  Giles  v.  Railway  Co.,  154  S.  W. 
852,  we  held  that  a  statement  of  the  injured 
party  while  yet  under  the  car,  and  within 
two  minutes  of  the  accident,  was  spontane- 
ous and  part  of  the  act  in  controversy  and 
admissible  as  res  gestae. 

In  Hooper  v.  Insurance  Co.,  166  Mo.  App. 
209,  148  S.  W.  116,  a  man  fell  to  the  floor 
of  a  running  street  car.  The  question  was 
whether  he  fell  from  a  lurch  of  the  car,  or 
sank  down  by  reason  of  a  stroke  of  apo- 
plexy. He  was  carried  to  his  own  home  near 
by  and  put  upon  a  sofa.  Within  30  minutes 
he  complained  of  bis  arm  hurting  him,  and 
stated  that  he  fell  In  the  car.  This  was 
held  not  to  be  a  part  of  the  res  gestae. 

[3]  Applying  the  law  as  announced  in  these 
cases  to  the  facts  shown  in  support  of  the 
offer  of  the  evidence  in  question  leaves  no 
doubt  of  the  correctness  of  the  ruling  of  the 
trial  Judge.  No  one  saw  the  accident  and 
consequently,  when  he  made  the  statement, 
be  had  not  the  restraining  Influence  which 
comes  from  the  presence  of  those  who  have 
some  knowledge  of  the  manner  of  his  injury. 
The  first  man  to  discover  him  was  Thrasher 
and  another  man,  not  named.  He  made  no 
statement  to  them.  One  of  these  went  to 
Anderson's,  a  section  foreman  who  lived 
near  by,  and  awakened  him  and  got  him  to 
come  to  the  assistance  of  deceased.  A  cot 
was  furnished  by  him.  Whether  he  took  it 
along  with  him  or  went  back  after  It  does 
not  appear.  But  no  statement  was  made  to 
Anderson.  Then  It  seems  word  of  the  acci- 
dent was  conveyed  to  persons  at  the  north 
end  of  the  yards,  about  a  quarter  of  a  mile 
away,  and  they,  including  deceased's  cousin, 
to  whom  the  statement  was  finally  made,  got 
on  a  switch  engine,  coupled  it  to  a  caboose 
car,  and  went  to  the  place  where  they  found 
deceased  lying  on  the  cot  which  had  been 
furnished  by  Anderson.  Then  it  was  that 
the  cousin  (witness  Grant),  after  being 
spoken  to  by  deceased,  asked  him  to  tell 
"how  and  where"  it  happened,  and  .  in  re- 
sponse he  related  it  in  the  words  already 
quoted.  The  precise  time  between  the  Injury 
and  the  statement  cannot  be  given.  It  could 
not  reasonably  have  been  much  less,  if  any, 
than  a  half  hour.  One  witness  down  at  the 
switch  engine  said  they  coupled  onto  the 
caboose  and  reached  deceased  in  15  or  20 


minutes  after  they  got  word  of  bis  being 
hurt;  while  witness  Grant  said  it  was  5  or 
10  minutes.  But  which  of  the  two  may  be 
nearest  correct  does  not  alter  the  fact  that 
word  was  not  sent  to  them  until  after  de- 
ceased was  discovered  and  first  attention  wag 
being  given  him,  and  so,  necessarily,  consid- 
erable time  had  elapsed.  The  statement  was 
not  the  Involuntary  ejaculation,  simultaneous 
with  an  Injury.  It  was  not  such  a  state- 
ment after  the  fact  as  was  so  connected  with 
it  that  it  became  a  part  of  the  fact;  It 
was  not  so  connected  as  to  be  a  part  of  one 
transaction.  It  was  the  narration  of  a  past 
event  not  given  at  the  first  opportunity,  but 
In  answer  to  a  question  as  to  how  and  where 
it  happened.    Hooper  v.  Insurance  Co.,  supra. 

[4]  But  plaintiff  further  Insists  that  conced- 
ing the  statement  of  deceased  was  rightly  ex- 
cluded by  the  court  yet  there  was  enough  cir- 
cumstantial evidence  brought  out  to  Justify  a 
submission  of  the  case  to  the  Jury.  After 
some  hesitation  we  have  concluded  plain- 
tiff l8  right  In  this  position,  and  we  shall 
therefore  reverse  the  Judgment  and  remand 
the  cause  for  trial.  Deceased  was  found  In 
the  nighttime  by  the  side  of  the  track  with 
his  arm  severed.  It  is  not  disputed  that 
the  injury  was  caused  by  one  of  the  cars 
running  over  him.  Bef erring  back  to  oar 
statement,  it  appears  he  was  last  seen  by 
the  engineer,  walking  back  i>ast  the  engine, 
when  at  a  point  opposite  the  rear  of  the 
tender  with  the  missing  handhold.  In  the 
dark  he  would  not  notice  the  absence  of  the 
handhold.  If  he  got  one  foot  In  the  stirrup, 
the  other  yet  on  the  ground,  and  reached  for 
the  handhold,  the  cars  moving,  be  would  be 
in  a  situation  to  stumble  or  fall;  his  arm 
getting  under  the  wheel.  Is  that  or  a  sim- 
ilar situation,  based  on  the  absent  handhold, 
an  Inference  a  Jury  could  reasonably  draw 
from  the  evidence? 

In  Kelly  v.  Ballroad,  141  Mo.  App.  490,  125 
S.  W.  818,  will  be  found  a  case  In  some  re- 
spects like  this.  It  is  true  the  deceased  In 
that  case  was  last  seen  with  his  lantern 
standing  In  a  stirrup  attached  to  and  beside 
the  moving  car,  clinging  with  his  hand  to  a 
hold  above,  the  theory  being  that  he  was 
knocked  oft  by  a  wheelbarrow  left  too  near 
the  track ;  while  here,  as  just  said,  deceased 
was  last  seen  four  feet  from  the  car  that  had 
had  a  handhold.  But  the  discussion  of  the 
necessity  resting  upon  a  plaintlfF  to  make  out 
his  case,  not  beyond  possibility  of  doubt  but 
to  a  reasonable  probability,  and  the  right  of 
inference  by  a  Jury,  will  well  serve  to  illustrate 
our  views  in  this  case.  That  deceased  re- 
ceived his  injury  from  the  tender  or  a  car, 
while  attempting  to  get  on  one  or  the  other, 
is  a  most  reasonable  Inference.  The  trouble- 
some point  Is,  Did  he  receive  It  while  attempt- 
ing to  get  on  the  tender  with  the  missing 
handhold,  or  the  next  car  with  an  outside 
ladder?  defendant  being  liable  in  the 
former  Instance  and  not  liable  in  the  latter. 
We  must  presume  him  to  have  been  In  the 
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exercise  of  ordinary  care;'  and  a  Jury  could 
well  conclude  that  If,  with  his  experience,  he 
bad  attempted  the  car  with  the  ladder  In 
good  order,  he  would  not  have  fallen,  and 
that  therefore  he,  in  all  reasonable  probabil- 
ity, was  trying  to  get  upon  the  tender.  We 
are  cited  by  plaintiff  to  Cameron  t.  G.  N. 
Railway  Co.,  8  N.  D.  124,  131-134,  77  N.  W. 
1016.  It  Is  not  like  this  case  in  its  facts, 
but  on  the  question  whether  the  circum- 
stances were  such  as  to  authorize  a  Jury  to 
say  that  death  bad  resulted  from  the  negli- 
gence of  the  railway  company  it  strongly  il- 
lustrates the  position  we  have  taken.  On  the 
question  of  presumption  of  ordinary  care  and 
of  the  right  of  the  jury  to  draw  reasonable 
inferences  based  on  circumstantial  evidence, 
Bueschlng  v.  St.  Louis  GasUght  Co.,  73  Mo. 
219,  39  Am.  Rep.  603,  will  be  found  applicable 
and  instructive  to  the  observations  we  liave 
made. 

[S]  Plaintiff's  petition  contained  an  addi- 
tional count,  stating  a  cause  of  action  based 
on  certain  statutes  of  Arkansas  and  the  deci- 
sions of  the  Supreme  Court  of  that  stata 
That  count  merely  alleges  that  deceased  was 
killed  by  being  run  over  by  one  of  defend- 
ant's trains;  the  claim  being  made  that  the 
statute,  and  decisions  thereunder,  made  the 
mere  showing  of  death  by  being  run  over  by 
the  train  a  prima  fade  case,  throwing  the 
onus  on  the  railway  to  show  it  was  not  negli- 
gent, or  that  deceased  was  guilty  of  contribu- 
tory negligence. 

A  Btatate  of  Arkansas  requires  a  vigilant 
lookout  In  the  running  of  trains.  Another 
statute  reads  that  all  railroads  "shall  be  re- 
sponsible for  ail  damages  to  persons  and 
property  done  or  caused  by  the  running  of 
trains  in  this  state."  Section  6773.  Many  de- 
cisions of  the  Supreme  Court  of  Arkansas 
are  cited  construing  this  statute  to  mean,  a& 
we  have  above  stated,  that  a  showing  of 
death  resulting  from  being  run  over  threw 
the  onus  on  the  defendant  to  exculpate  it- 
self. But  these  cases  state  the  necessary  ex- 
ception that  no  onus  or  burden  of  showing 
no  negligence  is  thrown  upon  the  defendant 
in  cases  where  plaintiff's  own  testimony 
shows  there  was  none.  The  words  of  the 
court,  in  one  of  the  principal  cases,  being 
that  a  prima  fade  case  of  negligence  is  made 
when  it  is  shown  that  the  person  was  killed 
by  being  struck  by  a  train,  "and  it  devolves 
on  the  company  to  show  that  its  employes 
In  charge  of  the  train  exercised  due  care,  or 
that  the  deceased  was  guilty  of  contributory 
negligence,  unless  these  facts  appear  from  the 
evidence  of  the  plaintiff."  (Italics  ours.)  St. 
Louis,  I.  M.  &  S.  R.  Co.  ▼.  Standlfer,  81  Ark. 
275,  99  S.  W.  81.  It  will  be  observed  that 
the  prima  fade  case  is  made  by  plaintiff  and 
the  onus  thrown  on  defendant  to  exculpate 
itself,  where  the  injury  was  "caused  by  the 
running  of  trains."  In  this  case  the  facts 
exculpating  defendant  did  appear  In  the  evi- 
dence for  plaintiff.    It  appeared  from  the  evi- 


dence of  her  two  witnesses,  the  engineer  and 
(ireman,  that  the  utmost  care  was  exerdsed 
by  them.  The  train  was  going  little  faster 
than  a  man  would  walk,  and  these  men  were 
each  at  his  post,  on  guard.  The  engineer  saw 
deceased  pass  out  of  his  sight  in  safety. 
From  this  no  necessity  existed  for  a  showing 
by  separate  evidence  in  behalf  of  defendant. 
For  reasons  stated  above,  the  judgment  Is 
reversed,  and  the  cause  is  remanded.  All 
concur. 


STOUT  v.  KANSAS  CITY  TERMINAL  BY. 
CO.  et  al. 

(Kansas  City  Court  of  Appeals.     Missouri. 
March  3,  1913.    On  Motion  for  Re- 
hearing, June  30, 1913.) 

1.  Husband  and  Wife  ({  209*)— Personai. 
Injuries  to  Wife— Right  of  Recovebt. 

Notwithstanding  the  married  woman's  stat- 
ute, a  wife  owes  domestic  services  to  her  bus- 
band;  and,  where  she  sustains  a  personal  in- 
jury through  the  negligence  of  another,  she 
cannot  recover  for  loss  of  time  relating  to  her 
domestic  duties. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  |§  766-772 ;   Dec.  Dig.  i  209.»] 

2.  Husband  and  Wife  (§  209*)— Perbonai 
Injubies  to  Husband— Right  of  Recov- 
ebt. 

A  wife  cannot  recover  damages  for  the  loss 
of  her  husband's  services  occasioned  by  a  per- 
sonal injury  negligently  inflicted  by  another. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife.  Cent.  Dig.  i|  766-772;  Dec  Dig.  | 
209.*] 

3.  Husband  and  Wife  (|  209*)— Actions— 
Damages— Loss  of  Consobtium. 

Damages  for  loss  of  consortium  are  recover- 
able for  wrongs  which  directly  tend  to  entirely 
deprive  the  husband  or  wife  of  the  consortium 
of  the  other,  but  not  for  impairment  of  con- 
sortium resulting  from  a  mere  act  of  negligence 
of  which  the  injury  is  the  indirect  consequence 
of  the  act  free  from  intentional  wrong. 

fKd.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  H  766-772;  Dec.  Dig.  | 
209.*] 

4.  Husband  and  Wife  (J  209*)— Pebsonal 
Injuries  to  Husband— Right  of  Recovebt 
BT  Wife. 

The  loss  to  a  wife  following  as  an  inci- 
dental consequence  to  a  personal  injury  to  the 
husband  negligently  inflicted  by  another  is  too 
remote  to  support  an  action  by  the  wife. 

fEd.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  fi  766-772;  Dec.  Dig.  S 
209.*] 

5.  Husband  and  Wife  (J  209*)— Personai. 
Injuries  to  Husband— Right  of  Recov- 
ebt bt  Wife— "Violation  of  Heb  Peb- 
bonal  Riohts." 

Notwithstanding  Rev.  St.  1909,  i  8309,  giv- 
ing to  a  wife  as  her  separate  property  with 
right  of  action  therefor  all  real  and  personal 
property  or  rights  in  action  growing  out  of  any 
"violation  of  her  personal  riRhts,"  a  wife  may 
not  maintain  an  action  for  the  loss  of  consor- 
tium of  her  husband  caused  by  a  personal  in- 
jury negligently  inflicted  on  him  by  another, 
where  the  husband  has  recovered  full  damages 
for  the  injury  sustained ;  the  quoted  term  re- 
ferring to  an  intentional  act  as  to  a  violation 
of  the  law,  and  being  synonymous  with  active 
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intention,  u  to  injnre,  debauch,  desecrate,  or 
outrage. 

JEd.  Note.— For  other  cases,  see  Husband  and 
Wife,    Cent.    Dig.    f{    766-772;     Dec.    Dig.    i 

On  Motion  for  Rehearing. 

6.  CouBTs  (I  231*)— Missouri  Coubts  or  Ap- 
peals—Conflictino  Decisions. 

One  Court  of  Appeals  has  no  authority  to 
overrule  a  decision  of  another  Court  of  Ap- 
peals; but,  vhere  it  believes  that  ilB  decision 
if  contrary  to  that  of  another  Court  of  Ap- 
peals, it  must  certify  the  case  to  the  Supreme 
Court. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  ii  487,  491,  644,  646-648,  650,  652-659, 


•is. 
SI; 


661;    Dec.  Dig.  {  231.*] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;  O.  A.  Lucas,  Judge. 

Action  by  Beulab  Stout  against  the  Kan- 
sas City  Terminal  Railway  Company  and 
another.  From  a  Judgment  for  plaintiff,  de- 
fendants appeal.  Reversed,  and  motion  to 
transfer  to  Supreme  Court  denied. 

S.  W.  Sawyer  and  J.  M.  Souby,  both  of 
Kansas  City,  Mo.,  for  appellants.  C.  W. 
Prince  and  E.  A.  Harris,  both  of  Kansas 
CJty,  Mo.,  and  McFadden  &  Claflln,  of  Kan- 
sas City,  ]ECan.,  for  respondent. 

ELLISON,.  J.  PlalntifTs  action  Is  to  re- 
cover damages  for  the  loss  of  the  "consorti- 
um, comfort  and  society"  of  her  husband 
through  "careless  and  negligent  acts"  of  de- 
fendants. She  recovered  judgment  In  the 
trial  court  for  the  sum  of  $3,000. 

The  action  was  instituted  against  four 
several  defendants.  Defendant  Montgomery 
Ward  &  Co.'s  lessors  were  constructing  a 
large  addition  to  their  mercantile  building. 
Defendants  Stone  and  Gentry  were  contrac- 
tors in  such  construction.  A  spur  track  con- 
necting defendant  railway  company's  track 
'  ran  Into  these  buildings,  over  which  Its  cars 
ran  conveying  material  in  for  the  new  addi- 
tion, as  well  as  merchandise  Into  and  out  of 
the  main  building.  PlaintUTs  husband  was 
in  the  employ  of  Gentry  as  a  laborer,  and 
was  standing  by  a  scaffold  constructed  of 
large  heavy  plank  so  near  to  the  track  that 
some  of  the  upper  boards  stuck  out  over  the 
track.  In  taking  out  some  cars,  the  lower 
ones  passed  under  these  boards,  but  a  high 
one,  built  for  carrying  furniture,  struck  them 
and  knocked  the  scaffold  down  onto  plain- 
tiff's husband,  injuring  him  severely  and 
permanently.  Plaintiff  dismissed  the  case 
as  to  Berry,  and  the  court  directed  a  ver- 
dict for  Montgomery  Ward  &  Co.,  leaving 
the  case  standing  against  Stone  and  the  rail- 
way company,  and  it  was  against  them  the 
Judgment  was  rendered.  Stone  and  the  rail- 
way company  made  a  satisfactory  adjust- 
ment and  settlement  with  plaintiff's  husband 
in  consideration  of  which  he  acknowledged 
satisfaction  for  all  damages  "on  account  of 
the  injuries  received  by  him  and  for  and 
on  account  of  all  other  injuries  which  may 


flow  from  or  be  connected  with  Injuries  re- 
ceived by  him."  The  injuries  plaintiff  al- 
leges her  husband  received  were  many  and 
were  severe  and  permanent  Of  these  shown 
in  evidence  she  relies  principally  upon  the 
crippled  condition  of  his  body,  the  lasting 
disturbance  of  his  nervous  system,  the  en- 
feebling of  his  mind,  and  the  loss  of  his 
sexual  power. 

Thus  is  put  before  us  a  case  in  which  dam- 
ages are  asked  by  the  wife  for  the  loss  of 
the  consortium,  comfort,  and  society  of  her 
husband  caused  by  an  Injury  resulting  from 
the  negligence,  of  the  defendants,  who,  while 
confessing  the  negligence,  deny  that  such  an 
action  is  sanctioned  by  the  law.  The  word 
"consortium"  covers  plaintlfTs  case,  for  the 
additional  phrase  "comfort  and  society"  add- 
ed by  the  pleader  are  but  parts  of  that 
word ;  that  Is,  they  are.  In  part  at  least,  the 
meaning  of  the  word.  Formerly  consortium 
Included  the  service  a  wife  owed  to  the  hus- 
band, and  at  common  law  an  action  for  the 
loss  of  consortium 'had  for  its  principal  basis 
the  loss  of  service,  with  the  loss  of  society 
and  comfort  more  in  the  nature  of  an  ag- 
gravating incident  Marrl  v.  Railroad.  84 
Conn.  9,  78  Atl.  582,  83  L.  R.  A.  (N.  S.)  1042, 
Ann.  Cas.  1912B,  1120.  The  wife  did  not 
have  such  an  action  for  the  reason  that  her 
existence  In  a  legal  sense  was  swallowed  up 
In  that  of  her  husband,  and  her  services  be- 
longed to  him.  But  since  the  statutes  of 
different  states,  keeping  step  with  a  better 
civilization,  have  In  great  part  emancipated 
married  women  from  the  rigor  of  the  old 
regime  by  conferring  partial  independence 
upon  them  as  to  personal  and  property  rights, 
the  courts  of  this  and  other  states  bare  in- 
clined to  allow  her  an  action,  in  most  in- 
stances, where  he  might  have  maintained 
one  for  a  corresponding  injury. 

[1]  We  have  used  the  above  expression 
"partial  independence"  advisedly.  For  in 
this  state,  notwithstanding  the  statute,  as 
well  as  in  many  other  jurisdictions,  the  wife 
still  owes  domestic  service  to  the  husband; 
and,  if  she  receives  personal  Injury  through 
the  negligence  of  another,  she  cannot  recover 
for  her  loss  of  time  relating  to  her  domestic 
duties.  Perrlgo  v.  St  Louis,  185  Mo.  274, 
289,  290,  84  S.  W.  30;  Culler  v.  RaUway  Co., 
84  Mo.  App.  340.  Such  services  being  his, 
the  damages  for  the  loss  of  them  are  recov- 
erable by  him.  Womach  v.  St  Joseph,  201 
Mo.  loc.  dt  486,  487,  100  S.  W.  443,  10  L. 
R.  A.  (N.  S.)  140;  Trask  v.  livingston  Co., 
210  Mo.  loc.  cit  582,  109  S.  W.  656,  37  L.  B. 
A.  (N.  S.)  1045;  Thompson  t.  St  Ry.  Co.', 
135  Mo.  217,  36  S.  W.  625;  Blair  v.  Ry.  Ca, 
89  Mo.  334,  1  S.  W.  367 ;  Plummer  v.  City  of 
Milan,  70  Mo.  App.  598;  2  Sedgwick  im 
Damages,  f  486. 

[2]  So  we  have  guarded  our  statement  that 
she  could  maintain  an  action  where  he 
could  maintain  one  for  a  corresponding  In- 
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jQiy  by  Ilinlting  it  to  actions  generally.    She 
baa   not  tbat  right  in  all  Instances;    for, 
though  he  may  recover  for  the  loss  of  her 
service,  she  cannot  In  this  state  recover  for 
the  loss  of  his.   The  damages  resulting  from 
an  Injnry  to  bis  earning  power  are  owing  to 
him  alone.    If,  then,  there  must  be  some  loss 
of  service  so  as  to  furnish  a  support  to  the 
allowance  of  damages  for  loss  of  comfort 
and  society,  the  three  elements  making  up  j 
the  consortium,  we  could  sustain  an  action  I 
for  consortium  by  the  husband  and  yet  le- , 
fuse  the  same  action  to  the  wife ;  since,  as 
Just  stated,  she  has  no  legal  claim  for  the 
loss  of  services  of  her  husband.  j 

[3]  Damages  for  the  loss  of  consortium  are  ' 
recoverable  for  wrongs  which  directly  tend  ; 
to  entirely  deprive  the  husband  or  wife  of 
the  consortium  of  the  other,  as  for  Instance 
if  one  be  enticed,  seduced,  or  forced  away 
from  the  other.  But  never  for  impairment 
of  consortium  resulting  from  a  mere  act  of 
negligence  in  which  the  Injury  is  the  indi- 
rect consequence  of  the  act,  wholly  bereft  of 
intentional  wrong;  and  that,  too,  where  the 
party  through  whom  the  damages  are  claim- 
ed has  received  Cas  in  the  case  at  bar)  or  is 
entitled  to  receive  full  compensation  In  his 
own  name. 

In  Marrl  v.  Stamford  St  By.,  84  Conn.  9, 
23,  24,  78  Atl.  882,  33  L.  B.  A.  (N.  S.)  1042, 
Ann.  Cas.  1912B,  1120,  and  In  Feneff  v. 
Railway  Co.,  203  Mass.  278,  89  N.  E.  436,  24 
U  B.  A.  (M.  S.)  1024,  133  Am.  St  Rep.  291, 
it  is  stateil  that  for  negligence  the  law  "has 
never  recognt2ed  in  the  mere  impairment  of 
conjugal  relations,  pure  and  simple,  the 
foundation  of  a  right  of  action,"  and  "has 
never  countenanced  any  attempt  (for  that 
sole  purpose)  to  '  measure  pecuniarily"  the 
lessened  pleasure  in  the  companionship  of 
either  spouse.  The  same  decision  was  made 
by  the  Supreme  Conrt  of  Indiana.  Brown  v. 
Ktstleman,  98  N.  E.  &31.  40  L.  R  A.  (N.  S.) 
236.  In  the  case  of  Feneff  v.  Railway  Co., 
the  court  says  an  extended  examination  by 
counsel  and  court  failed  to  find  a  case  al- 
lowing such  damages  for  negligence,  "when 
the  only  efFect  upon  the  plaintiff's  right  of 
consortium  is  that  through  the  physical  or 
mental  disability  of  the  other,  the  companion- 
ship is  less  satisfactory  and  valuable  than 
before  the  Injury."  The  court  adds  that: 
"Where  there  is  no  Intentional  wrong,  the 
ordinary  rule  of  damages  goes  no  further  in 
this  respect  than  to  allow  pecuniary  com- 
pensation for  the  impairment  or  Injury  di- 
rectly done.  When  the  injury  is  to  the  per- 
son of  another,  the  impairment  of  ability 
to  work  and  be  helpful  and  render  services 
of  any  kind  is  paid  for  In  full  to  the  person 
injured.  Ordinarily  the  relation  between  him 
and  others,  whereby  they  will  be  detrimen- 
tally affected  by  the  Impairment  of  his 
physical  or  mental  ability,  makes  the  dam- 
age to  them  only  remote  and  consequential, 
and  not  a  gioimd  ot  recovery  against  the 


wrongdoer."  That  case  is  so  directly  ap- 
plicable to  this  that  we  think  it  serviceable 
to  make  use  of  a  further  quotation:  "The 
minor  children  of  an  injured  father  who  is 
legally  bound  to  furnish  them  with  support 
may  suffer  Indirectly  from  his  injnry.  So 
too  may  his  wife,  to  whom  he  owes  the  same 
legal  duty  to  furnish  support;  yet  it  was 
never  held  that  a  wife  or  minor  child  could 
recover  for  the  consequences  of  a  father's 
disability  against  one  who  had  negligently 
injured  him.  The  diminished  value  of  the 
husband's  consortium  with  his  wife  in  such 
a  case  Is  like  the  diminished  value  of  the 
work  that  the  husband  can  do  for  the  sup- 
port of  his  wife  and  the  education  and  sup- 
port of  his  minor  children.  The  negligent 
defendant  is  supposed  to  have  made  full  pe- 
cuniary compensation  to  the  husband  and  fa- 
ther for  his  injury.  In  the  benefit  from  this 
payment  the  wife  and  children  may  be  ex- 
pected to  share  to  some  extent  If  they  still 
suffer  loss,  it  is  not  direct  but  only  con- 
sequential." 

[4]  The  entire  damage  In  cases  of  negli- 
gent Injury  to  a  husband  or  father  has  al- 
ways been  considered  as  centering  In  him 
and  his  right  in  the  premises  has  always 
been  thought  to  be  exclusive;  and  a  settle- 
ment with  him  has  always  been  recognized 
as  closing  the  incident.  No  case  has  been 
found  to  support  a  different  conception  of 
the  rights  of  the  parties.  Any  other  view 
would  lead  to  absurd  results.  There  may  be 
a  loss  (in  common  parlance)  of  comfort  and 
society  to  the  wife  and  so  there  may  be  to 
the  diildren,  yet  these  are  not  those  direct 
or  natural  losses  the  law  has  recognized. 
They  are  remote  consequences.  Though  the 
marriage  is  a  civil  contract  whereby  each 
party  has  agreed  to  render  conjugal  affec- 
tion, comfort  and  social  Intercourse  to  the 
other,  yet  an  act  of  negligence  which  Injures 
the  husband  and  directly  affects  him,  the 
loss  to  the  wife  following  as  an  incidental 
consequence,  is  not  of  such  nature  as  to  be 
laid  hold  of  as  having  Its  cause  in  the  neg- 
ligence which  resulted  in  his  injury.  If  In 
the  many  contractual  relations  in  life  in 
which  a  promlssor  may  be  deprived  of  the 
power  of  performance  by  an  Injury  inflicted 
by  the  negligent  act  of  a  third  party,  such 
third  party  Is  liable  in  damages  to  the  suf- 
fering promlssee,  it  would  be  difficult  to  fix 
upon  a  stopping  place  in  the  course  of  con- 
sequential loss.  The  bosiness  success  of  two 
partners  may  come  from  the  manual  dex- 
terity or  the  scientific  knowledge  of  one  of 
them;  yet  the  negligent  Injury  by  a  third 
party  to  such  partner,  resulting  In  a  tem- 
pctrary  or  permanent  cessation  of  his  efforts, 
could  not  be  said  to  afford  a  ground  of  action 
to  the  other  iwrtner  for  his  consequential 
loss. 

[5]  But  as  the  reasoning  as  to  remoteness 
of  claim  may  not  be  wholly  In  harmony  with 
that  allowing  the  husband  an  action,  not- 
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withstanding  the  married  woman's  statnte, 
for  loss  of  her  serylces  and  society,  it  may 
be  more  satisfactory,  in  order  to  avoid  an 
inconsistency,  to  put  the  ground  of  denial  of 
the  wife's  action  on  the  fact  that,  having  no 
legal  claim  for  damages  for  loss  of  the  hus- 
band's services  with  which  to  connect  a  loss 
of  conjugal  affection  and  social  comfort,  it 
leaves  these  nonpecuniary  rights  standing  as 
her  sole  cause  of  action,  based  on  what  has 
been  termed  the  sentimental  side  or  character 
of  rights,  rights  more  in  the  nature  of  a 
solatium,  which,  standing  alone,  has  never 
been  regarded  as  capable  of  pecuniary  esti- 
mate. I.eahy  v.  Davis,  121  Mo.  227,  238,  25 
S.  W.  941 ;  Schaub  v.  Railway  Co.,  106  Mo. 
74,  16  S.  W.  924;  Marshall  v.  Mining  Co., 
119  Mo.  App.  270,  93  S.  W.  972 ;  Meekin  v. 
Railway  Co.,  164  N.  T.  145,  58  N.  E.  50,  51 
L.  R.  A.  235,  79  Am.  St.  Rep.  63S ;  Cregin  v. 
Railway  Co.,  83  N.  Y.  695,  38  Am.  Rep.  474. 
In  Goldman  v.  Cohen,  30  Misc.  Rep.  336,  63 
N.  Y.  Supp.  459,  the  court  said  the  wife's 
"interest  in  the  husband's  life  and  compan- 
ionship •  •  •  lies  In  a  region  Into  which 
the  law  does  not  enter  except  when  neces- 
sity compels,"  as  in  cases  for  willful  or  ma- 
licious misconduct,  in  aid  of  a  punishment 
for  the  offender.  Mere  mental  suffering  caus- 
ed by  negligence,  disconnected  from  physical 
Injury,  is  not  actionable.  Trigg  v.  Railway 
Co.,  74  Mo.  147,  41  Am.  Rep.  305 ;  Connell  v. 
Telegraph  Co.,  116  Mo.  34,  22  S.  W.  345,  20 
L.  R.  A.  172,  88  Am.  St  Rep.  675 ;  Spohn  v. 
Railway  Co.,  116  Mo.  617,  633,  22  S.  W.  690; 
Wyman  v.  Leavltt,  71  Me.  227,  36  Am.  Rep. 
303;  Ewing  v.  Railway  Co.,  147  Pa.  40,  23 
Atl.  340,  14  L.  R.  A.  666,  30  Am.  St  Rep. 
709;  Spade  v.  Railway  Co.,  168  Mass.  285, 
47  N.  E.  88,  38  L.  R.  A.  512,  60  Am.  St  Rep. 
393.  And  neither  is  mental  suffering  In  sym- 
pathy for  injury  to  the  husband,  wife,  or 
child  occasioned  by  negligence  of  a  third 
party.  1  Sutherland  on  Damages,  {  96,  pp. 
281-283. 

Plaintiff,  however,  calls  attention  to  the 
fact  that  our  statute  (section  8309,  R.  S. 
1909)  not  only  gives  to  the  wife  as  her  sep- 
arate property,  with  right  of  action  therefor, 
all  real  estate,  personal  property  or  rights 
in  action,  but  also  all  right  of  action  which 
"has  grown  out  of  any  violation  of  her  per- 
sonal righ'ts."  Now,  as  has  been  already 
stated,  while  the  right  to  consortium  of  the 
husband  is  not  such  a  right  In  the  wife  the 
indirect  loss  of  which  through  injury  to  the 
husband  Is  a  pecuniary  loss,  yet  it  is  a  per- 
sonal right  of  the  wife,  and  for  a  direct  In- 
terference therewith  she  may  undoubtedly 
have  her  action.  But  the  vital  question  is. 
What  kind  of  an  action?  Not  one  based, on 
negligence;  for  negligence  t&n  only  affect 
property  rights,  including  Injury  to  the  per- 
son and  the  mental  and  physical  pain  insepa- 
rable therefrom;  and  entire  reparation  is 
made  for  a  negligent  injury  when  such  loss 
is  settled  with  the  party  directly  affected. 
No  rule  for  the  admeasurement  of  damages 


in  negligence  cases  (unless  controlled  by  some 
statute)  has  ever  been  formulated  to  include 
more  than  compensation  to  the  Injured  party 
for  pecuniary  loss,  including  physical  Injd- 
ry  and  its  inseparable  pain  and  suffering. 
The  action  she  has  is  for  a  "violation"  of 
her  personal  rights.  That  word  generally 
Implies  an  Intentional  act,  as  to  violate  ttie 
law,  or  a  rule,  or  to  violate  one's  oath,  \>r 
to  violate  the  person.  Its  synonym  suggests 
active  intention,  as  to  injure,  debauch,  dese- 
crate, or  outrage.  Generally,  though  not  al- 
ways, the  action  which  the  wife  has  under 
that  part  of  the  statute  is  for  such  wrongs 
as  are  the  result  of  malice  or  willfulness, 
such  as  alienating  the  affections  of  the  hus- 
band (Clow  V.  Chapman,  125  Mo.  101,  28  S. 
W.  328,  26  L.  R.  A.  412,  46  Am.  St  Rep.  468; 
Nichols  V.  Nichols,  147  Mo.  387,  48  S.  W. 
947);  for -threats  of  violence,  whereby  the 
husband  was  driven  Insane  and  the  wife  de- 
prived of  his  society,  etc.  (Clark  v.  Hill,  69  • 
Mo.  App.  641);  slander  of  the  wife,  whereby 
the  husband  drove  her  from  his  home  (West- 
lake  V.  Westlake,  34  Ohio  St  621, 32  Am.  Rep. 
397) ;  sale  of  morphine  to  the  husband,  after 
protest  by  the  wife,  whereby  her  husband  be- 
came insane  and  was  lost  to  her  (Flandermey- 
er  V.  Cooper,  85  Ohio  St  327. 98  N.  E.  102.  40 
L.  R.  A.  [N.  S.]  360,  Ann.  Cas.  1913A,  983). 
To  which  may  be  added  assault  and  battery 
or  other  willful  trespasses.  It  Is  apparent 
from  the  argument  in  plaintiff's  behalf  that 
the  cases  of  Clow  t.  Chapman,  supra,  decided 
by  our  Supreme  Court  and  Clark  v.  Hill,  su- 
pra, decided  by  the  St  Louis  Court  of  Ap- 
peals, are  regarded  as  supporting  her  claim  to 
a  cause  of  action.  What  we  have  written  dis- 
closes that  to  be  unwarranted.  The  opinions 
In  those  cases,  the  former  by  Judge  Black 
and  the  latter  by  Judge  Bond,  do  not  disclose 
that  either  would  have  given  countenance  to 
the  idea  that  in  a  case  involving  mere  neg- 
ligence, after  the  husband  had  recovered  for 
all  that  his  injury  Included,  there  was  yet 
in  the  background  another  claim  by  the  wife 
so  indefinite  and  immeasurable  as  possibly 
to  drain  the  resources  of  him  who  was  so 
unfortunate  through  himself  or  his  servant 
as  to  have  become  careless.  If  this  could  be, 
Industrial  hazard  would  be  widened  beyond 
reason.  If  this  could  be  the  law,  the  marvel 
is  that  no  court  has  yet  suggested  it 

The  judgment  should  be  reversed.    All  con- 
cur. 

On  Motion  for  Rehearing  and  to  Transfer  to 
Supreme  Court 
PER  CURIAM.  [6]  At  about  the'tlme  the 
opinion  in  this  case  was  delivered  the  case 
of  Gambino  v.  Manufacturers'  Coal  &  Coke 
Co.,  158  S.  W. ,  involving  the  same  ques- 
tion, was  decided  by  the  St  Louis  Court  of 
Appeals  contrary  to  the  views  which  we  an- 
nounced. PlainttfTs  counsel  learning  of  that 
decision  filed  a  motion  for  rehearing  and  a 
motion  to  transfer  this  case  to  the  Supreme 
Court  on  account  of  this  difference  of  opln- 
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Ion.  The  St  Louis  Court  of  Appeals  grant- 
ed a  rehearing  tn  the  case  before  it,  and  we 
have  delayed  action  on  plaintiCTs  motions  un- 
til the  result  of  that  rehearing  was  announc- 
ed. Afterwards  that  court  delivered  an  opin- 
ion approving  the  decision  in  this  case,  thus 
destroying  the  ground  of  plaintiff's  motions. 
But  in  doing  so  Presiding  Judge  Beynolds 
filed  a  separate  opinion  agreeing  to  the  opin- 
ion of  his  associates,  though  insisting  that 
Clark  V.  Hill,  69  Mo.  App.  541,  was  contrary 
thereto,  and  stating  that  It  should  be  over- 
ruled. Now  while  that  court,  of  couFse,  has 
authority  to  overrule  its  own  dedsions,  we 
have  no  right  to  do  so;  and,  if  we  believed 
our  decision  contrary  to  that  of  that  court, 
we  would  be  compelled  to  certify  to  the  Su- 
preme Court  We  are  therefore  to  consider 
whether  our  opinion  is  contrary  to  Clark  r. 
Hill,  and  notwithstanding  the  views  express- 
ed by  Judge  Reynolds  we  see  no  ground  for 
changing  our  decision  that  Clark  v.  Hill  and 
the  case  before  us  are  founded  upon  totally 
different  considerations  as  explained  In  our 
opinion. 
Motions  overruled. 


FINER  T.  NICHOLS. 

(St  Louis  Court  of  Appeals.     Missouri.    June 

8,  1913.     Rehearinir  Denied  June  17, 

1913.) 

1.  Landlobo  and  Tenant  (J  164*)— Repaibs 
—Neougencb— Injuries  to  Tenant. 

While  a  landlord  is  not  bound  to  keep 
the  leased  premises  in  repair  in  the  absence  of 
an  agreement  to  do  so,  yet,  where  at  the  re- 
quest of  the  tenant  the  lan^ord  makes  repairs 
and  does  the  work  so  neeligently  that  the  ten- 
ant is  injured  In  the  further  use  of  the  prem- 
ises, the  landlord  is  liable  for  the  injury  sus- 
tained. 

[Ed.  Note.— For  other  cases,  see  Landlord 
and  Tenant,  Cent.  Dig.  K  630-837,  639,  641; 
Dec.  Dig.  {  164.»] 

2.  ApPEAt  AND  Error  (8  1099*)  —  Decision 
ON  FoBKER  Appeai/— Law  of  the  Case. 

Where,  on  a  former  appeal  of  an  action 
by  a  tenant  against  a  landlord  for  injuries  due 
to  the  landlord's  negligence  in  making  re- 
pairs, it  was  held  that,  the  landlord  having 
essayed  without  requirement  to  make  the  re- 
pairs, she  was  liable  for  injuries  sustained 
through  negligence  in  making  them,  such  deter- 
mination constituted  the  law  of  the  case  on 
appeal  after  retrial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  S{  4370-4379;  Dec  Dig.  | 
1099.*] 

8.  Pleading  (J  433*)— Injury  to  Tenant— 
DErECTivE  Premises— Allegation  of  Neg- 
UOENCE— Sufficiency  After  Verdict. 
A  petition  for  injuries  to  a  tenant  through 
the  negligence  of  the  landlord  in  repairing  the 
floor  of   a   privy,   alleging   that   defendant,   her 
agent,  servant,  and  employ^,  negligently  failed 
to  remove  the  flooring,  which  plaintiff  alleged 
was  already  decayed  and  rotten,  and  of  insuf- 
ficient  thickness  and   guallty,   and   negligently 
and  in  an  unworkmanlike  manner  repaired  the 
same  by   only   nailing   down   the   defective   and 
rotten  boards  of  the  floor,  while  uncertain  and 


indefinite,  was  nevertheless  a  sufficient  allega- 
tion  of  negligence   after  verdict 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  g§  1451-1477;   Dec.  Dig.  i  433."] 

4.  Plbadino  (I  34*)  —  Petition  —  Construc- 
tion. 

Where  a  petition  is  not  challenged  by  de- 
murrer, and  is  first  assailed  after  verdict  ev- 
ery implication  and  intendment  of  its  language 
in  favor  of  the  pleader  and  every  inference 
of  fact  that  may  be  fairly  deduced  therefrom 
is  to  be  utilized  in  favor  of  the  verdict 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  ft  5%,  66-74;   Dec.  Dig.  i  34.*] 

5.  Damages  (S  208*)  —  Personal  Injuries  — 
Conjecture. 

Plaintiff,  who  had  previously  been  a 
strong,  healthy  woman,  fell  through  the  floor 
of  a  privy  which  defendant,  her  landlord,  had 
negligently  repaired.  Plaintiff  suffered  a  mis- 
can-iage  a  few  hours  thereafter,  and  subse- 
quently suffered  like  misfortunes,  all  of  which 
tended  to  impair  her  general  health  and  nerv- 
ous system.  She  also  suffered  severe  bowel 
trouble  with  which  she  had  not  previously  been 
afflicted.  There  was  expert  testimony  that 
such  troubles,  though  not  necessary  results 
from  such  an  injury,  might  be  directly  attrib- 
uted thereto.  Held,  that  whether  they  were 
in  fact  and  whether  plaintiff  was  entitled  to 
recover  therefor  was  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  If  54,  64.  68,  132,  144,  145,  205, 
220,  533,  634;  Dec.  Dig.  g  208.*] 

6.  Appeal  and  Error   (i   1053*)  —  Buliitob 
on  Evidence— Cubing  Ebbob. 

In  an  action  for  injuries,  a  witness  was 
erroneously  permitted  to  testify  that  H.  had 
sought  to  suborn  her  to  testify  falsely  for  de- 
fendant without  any  evidence  that  H.  was 
acting  for  defendant,  or  with  her  knowledge 
or  consent  There  was  other  evidence,  how- 
ever, that  defendant  herself  "had  approached 
other  witnesses  with  a  view  to  influencing  their 
testimony  favorably  to  her  for  a  consideration. 
held,  that  the  error  in  admitting  the  evidence 
of  the  first  witness  was  cured  by  an  instruction 
that  the  jury  should  not  consider  it  for  any 
purpose. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dte.  §§  4178-4184;  Dec.  Dig.  { 
1053;*    Trial,  Cent  Dig.  i  977.] 

7.  Appeal  and  Ebbob  (§  1053*)  —  Review — 
Rulings  on  Evidence— Prejudice. 

It  is  competent  to  eliminate  the  prejudicial 
effect  of  admitting  improper  evidence  by  a 
plain  and  direct  instruction  that  the  jury  shall 
not  consider  it,  where  there  is  other  evidence 
to  prove  the  fact  concerning  which  it  is  said 
the  Incompetent  evidence  admitted  appeared  to 
be  prejudicial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  g{  4178-4184;  Dec  Dig,  { 
1053;*    TrUl,  Cent  Dig.  §  977.] 

8.  New  Trial  (|  143*)— Vebdict— Impbaoh- 
meno^-Affidavits  of  Jubobs. 

It  is  against  public  policy  to  permit  jurors 
who  concur  in  a  verdict  to  impeach  the  result 
by   afiidavit  or  otherwise. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  a  290-296 ;   Dec.  Dig.  g  143.*] 

9.  New   Tbial   (J   143*)—Vebdict— Impeach- 
ment—Quotient. 

Where  a  verdict  was  signed  by  nine  mem- 
bers of  the  panel,  it  could  not  be  impeached 
by  affidavits  of  the  dissenting  members  that 
it  was  reached  by  the  quotient  method ;  it  ap- 
pearing that   there  was   no  agreement  by  the 
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jnrors   partlclpatintr  in  such  determination  to 
be  bound  by  the  result  of  the  computation. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  i§  290-296;   Dec.  Dig.  §  143.*] 

Appeal  from  St  Looia  Circuit  Court;  J. 
Hugo  Orlmm,  Judge. 

Action  by  Rose  Finer  against  Cecelia  Nich- 
ols. Judgment  for  plaintiff,  and  defendant 
appeals.    Affirmed. 

See,  also,  158  Mo.  App.  B39,  138  S.  W.  889. 

Vital  W.  Oaresche  and  Alexander  R.  Rus- 
sell, both  of  St  Louis,  for  appellant.  Mon- 
tague Punch,  of  St  Louis,  for  respondent 

NORTONI,  J.  This  is  a  suit  for  damages 
accrued  to  plaintiff  on  account  of  personal 
Injuries  received  through  the  alleged  negli- 
gence of  defendant  Plaintiff  recovered,  and 
defendant  prosecutes  the  appeal. 

Plaintiff,  a  married  lady,  together  with 
her  husband,  was  the  tenant  of  defendant  of 
a  certain  dwelling  and  appurtenances  thereto 
in  the  city  of  St  Louis  at  the  time  of  her  in- 
Jury.  The  tenancy  was  from  month  to  month 
under  a  verbal  arrangement  and  no  special 
agreement  for  repairs  appears  in  the  case. 
There  was  situate  on  the  premises  as  appur- 
tenant thereto  a  privy,  the  floor  of  which  had 
become  defective  and  dangerous  because  the 
boards  therein  were  old,  worn,  and  decayed. 
It  appears  plaintiff  complained  of  the  condi- 
tion to  defendant,  and  requested  the  floor  be 
repaired  and  rendered  safe  for  use.  Defend- 
ant acquiesced,  and  she  promised  that  the  re- 
pairs should  be  made.  The  evidence  tends 
to  prove  that  in  a  few  days  thereafter  de- 
fendant, who  is  also  a  lady,  undertook  to 
make  the  repairs,  and  she  sent  a  man  to  the 
premises  for  the  purpose.  Instead  of  re- 
moving the  old  floor  and  laying  a  new  one, 
defendant's  carpenter  merely  drove  some  nails 
into  the  old  and  decayed  boards,  to  the  end 
of  fastening  them  In  place.  After  this  was 
done,  defendant  Informed  plaintiff  the  privy 
floor  had  been  repaired  and  was  safe  for 
use.  Thereafter,  upon  plaintiff's  entering 
the  privy,  one  of  the  old  and  decayed  boards 
80  utilized  in  the  repair  broke  under  her 
weight,  and  precipitated  her  forward  with 
such  force  as  to  inflict  severe  and  permanent 
injuries. 

[1]  The  petition  states  the  facts  substan- 
tially as  above  detailed,  and  it  is  urged  that 
it  reveals  no  cause  of  action  against  defend- 
ant Indeed,  though  the  evidence  tends  to 
prove  the  facts  stated,  it  is  argued  too  that 
no  recovery  should  be  allowed  thereon. 
There  can  be  no  doubt  that  the  landlord  is 
not  bound  to  keep  the  leased  premises  in 
repair  in  the  absence  of  an  agreement  to  do 
so  made  at  the  time  of  the  letting  or  there- 
after upon  a  new  and  sufficient  consideration. 
This  being  true,  an  action  may  not  be  main- 
tained on  account  of  an  injury  resulting  to 
the  tenant  or  a  member  of  his  family  from 
the  mere  failure  of  the  landlord  to  repair  the 


leased  premises  for  the  reason  no  obligation 
resting  on  the  landlord  is  breached  by  such 
omission.  But,  be  this  as  it  may,  tbe  suit 
proceeds  on  another  and  distinct  tbeoiy,  for 
it  is  alleged,  and  the  evidence  tends  to  prove, 
that,  though  no  obligation  whatever  rested 
upon  defendiint  In  that  behalf,  she  nevertiie- 
less  voluntarily  undertook  to  make  the  re- 
pairs and  caused  her  carpenter  to  do  so. 

[2]  The  identical  case  was  here  on  a  for- 
mer occasion  and  we  so  declared  the  law. 
Furthermore,  we  then  said:  "It  is  averred  in 
the  petition,  and  the  evidence  tends  to  prove. 
that,  in  repairing  the  floor  of  the  privy,  this 
carpenter  performed  the  task  In  sudi  a  neg- 
ligent manner  as  to  render  it  nnsafe,   and 
that  the  injury  to  the  plaintiff  resulted  from 
the  negligent  manner  in  which  the  repair  was 
performed."     See  Finer  v.  Nichols,   158   Mo. 
App.  539,  544,  546,  138  S.  W.  888,  891.     In  so 
declaring  the  law  of  the  case,  we,  of  conrse. 
spoke  in  general  terms,  for,  Indeed,  the  Judg- 
ment was  reversed,  and  the  canse  remanded 
there  on  another  and  distinct  ground,  which 
is  wholly  unimportant  at  this  time.    Because 
It  may  be  inferred  from  the  general  language 
employed  in  that  opinion  that  the  negligence 
essential  to  afford  a  right  of  recovery  In  tliis 
class  of  cases  should  be  of  that  active  and 
affirmative  character  as  by  a  misfeasance  in 
performing  the  manual  task  of  repair  which 
operates  to  render  the  condition  unsafe,  it 
is  now  argued  that  both  the  petition  fails  to 
state  and  the  evidence  to  prove  a  cause  of 
action  under  that  rule.    The  same  petition 
and  the  same  evidence  were  before  us  on  the 
occasion  referred  to,  and,  though  we  used 
general  language  in  disposing  of  the  ques- 
tion, as  is  usual,  the  precise  phase  of  the 
matter  now  under  review  was  fully  consid- 
ered by  the  court,  and  is  res  adjndlcata  so 
far  as  this  case  is  concerned.     See  Littie  v. 
McAdaras,  38  Mo.  App.  187,  190.    However, 
as  the  argument  is  pressed  upon  us  with  such 
earnestness,  we  wlU  examine  It  more  exten- 
sively as  was  done  in  the  case  last  dted  up- 
on the  second  appeal.    To  this  end,  we  shall 
copy  here  relevant  excerpts  from  the  peti- 
tion,  and    minutely   point   out   the   reasons 
which  Influenced  the  Judgment  of  the  court 
expressed  in  a  more  general  way  on  the  for^ 
mer  review.    After  stating  that  plaintiff  and 
her  husband  occupied  the  pr^nlses  numbered 
1247  Morgan  street,  St  Louis,  as  tenants  of 
defendant  from  month  to  month  under  a  vei^ 
bal  letting,  the  essential  averments  of  the 
petition  proceed  as  follows:    "That  situated 
on  and  being  part  of  the  said  premises  there 
was  a  certain  onthouse  or  privy  on  said  prem- 
ises that  had  become  ansafe  and  dangerous 
for  Tise,  the  boards  of  the  flooring  of  the  same 
immediately  and  directly  over  the  dung  vault 
of  said  privy  being  loose,  decayed,  rotten,  and 
not  nailed  down;    that  said  defendant  did 

thereafter,  to  wit,  on  the day  of  June, 

1902,  attempt  to  repair  the  said  privy,  and 
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did  In  tact  on  Bald  day  of  June,  19Q2,  re- 
pair the  same;  that  on  the  18£b  day  of 
June,  1902,  plaintiff  entered  the  said  privy 
to  ase  the  same;  that  when  and  after  the 
said  plaintlfr  had  entered  the  privy  aforesaid 
the  floor  of  the  same  broke  and  gave  way 
with  her,  one  of  the  boards  of  said  floor 
breaking  under  and  beneath  her,  plaintiffs 
weight,  causing  the  leg  of  said  plaintiff  to 
dip  its  length  into  the  full  dnng  vault  of  said 
privy  and  causing  the  right  side  of  said 
plaintiff  to  strike  violently  against  the  side 
of  said  privy,  thereby  bruising  and  injuring 
her,  said  plaintiff's  body,  and  thereby  so 
shocking  and  injuring  her  physical  and  nerv- 
ous system  that  she,  said  plaintiff,  has  ever 
since  said  injuries  aforesaid  been  under  the 
care  of  physicians,  and  has  ever  since  her 
said  injuries  suffered  great  and  severe  pain 
in  body  and  anguish  of  mind,  and  has  ever 
since  said  injuries  been  unable  to  get  around 
and  about  her  home  without  great  effort  and 
pain."  The  petition  then  specially  alleges 
that  plaintiff  suffered  a  miscarriage  as  a  re- 
sult of  her  injury,  and  as  a  direct  and  prox- 
imate result  of  such  injuries  had  suffered 
three  other  miscarriages  and  her  general 
health  had  become  and  was  permanently  in- 
jured and  impaired. 

[3]  The  negligence  of  the  defendant  is  thus  i 
alleged:    "And  plaintiff  alleges  that  the  in-' 
Juries  of  said  plaintiff  as  aforesaid  alleged: 
and   set  out  in   her  said  petition  were  the! 
direct  and  proximate  result  of  the  negligence  I 
of  said  defendant,  her  agent,  servant  and 
employ^  in   repairing  said   privy,   and  that! 
such  negligence  on  the  part  of  said  defendant, 
her  agent,  servant,  and  employ^  in  repairing ' 
said  privy  consisted  in   this,  to  wit:    That 
said  defendant,  her  agent,  servant,  and  em-! 
ploye,  negligently  and  carelessly  failed  to  re-  i 
move  the  flooring  of  said  privy,  which  plain- ' 
tiff  states  was  already  decayed  and  rotten 
and  of  Insufficient  thickness  and  insufficient' 
quality  of  lumber,  and  in  negligently,  care- 1 
lessly,    and    in    an    unworkmanlike   manner 
repairing   the   same   by   only   nailing   down; 
said  decayed  and  rotten  boards  of  said  privy 
tloor."    It  is  to  be  said  that  the  petition  is  not 
a  model  of  good  pleading.     The  allegation 
concerning  the  fact  that  defendant  utilized 
and  employed  the  decayed  and  rotten  boards 
of  the  old  floor  in  making  the  repair  and 
which,  It  appears,  occasioned  plaintiff's  in- 
jury through  breaking  under  her  weight,  is 
not  as  definite  and  certain  as  It  were  possible ; 
to  draft  it.    But  in  the  circumstances  of  the ' 
case  it  is  obviously  sufficient  after  verdict ' 
The  petition  was  not  challenged  by  demurrer, 
neither  is  there  a  motion  to  make  it  more 
definite  and  certain  before  us.    By  the  stat- 1 
ute  we  are  commanded  that  in  the  construc- 
tion of  a  pleading  for  the  purpose  of  deter- 
mining its  effect  Its  allegations  shall  be  liber- 
ally construed  with  a  view  to  substantial  Jus- 
tice between  the  parties.    See  section  1831, 
R.  S.  1909. 

157  S.W,-66 


[4]  Moreover,  a  petition  when  not  dial- 
lenged  by  demurrer  and  first  assailed  after 
verdict  as  here  Is  to  be  construed  by  allowing 
every  implication  and  Intendment  of  its  lan- 
guage in  favor  of  the  pleader  and  through 
utilizing  in  aid  of  it  every  inference  of  fact 
that  may  be  fairly  deduced  therefrom  in 
favor  of  the  verdict  Such  is  the  established 
rule  of  decision.  See  Munchow  v.  Munchow, 
96  Mo.  App.  553,  70  S.  W.  386 ;  Thomasson  v. 
Merc  Ins.  Co.,  217  Mo.  485,  116  8.  W.  1092. 
When  the  petition  is  liberally  construed  with 
an  eye  single  to  the  Justice  of  the  cause  be- 
tween the  parties  and  by  allowing  its  in- 
tendments in  aid  of  the  verdict,  it  is  entirely 
clear  that  the  breach  of  duty  declared  upon 
pertains  to  the  matter  of  incorporating  old, 
decayed,  and  defective  boards  in  the  floor  of 
the  privy.  The  fact  averred  that  plaintiff 
received  her  injury  through  one  of  those 
boards  breaking  beneath  her  weight,  and  the 
fact  that  defendant  made  the  repair  "by 
only  nailing  down  said  decayed  and  rotten 
boards  of  said  privy  floor"  reveals  the  utili- 
zation of  the  insufficient  boards  to  be  the 
gravamen  of  the  charge  laid  in  the  petition. 
It  is  clear  enough  that  the  parties  so  under- 
stood it,  for  the  evidence  introduced  by  plain- 
tiff tended  to  prove  snch  fact  of  using  an 
insufficient  board  and  the  instructions  on  both 
sides  treated  the  matter  of  incorporating  the 
defective  board  in  the  privy  floor  as  the  issue 
in  the  case.  But  the  argument  advanced  goes 
to  the  effect  that  as  the  petition  avers  the 
boards  of  the  floor  were  before  the  time  of 
the  repair  decayed  and  defective,  and  the 
floor  dangerous,  defendant  may  not  be  held  to 
respond  for  negligence  in  not  removing  the 
dangerous  condition.  It  Is  said  that,  if  she 
promised  to  repair,  the  promise  was  without 
consideration,  and  therefore  no  cause  of  action 
arises  on  the  breach  of  snch  a  promise  as  for  a 
mere  nonfeasance.  The  proposition  so  stated 
may  be  conceded  to  t>e  true,  but  it  is  wholly 
beside  the  case  where  the  landlord  actually 
enters  upon  the  task  of  the  repair,  for, 
though  he  volnntarily  undertakes  it,  he  is 
bound  to  exercise  ordinary  care  in  respect  of 
the  undertaking  he  so  voluntarily  embarks 
upon.  It  is  true  the  question  is  one  of  mis- 
feasance solely,  but  the  misfeasance  in  Judg- 
ment in  every  case  relates  to  and  is  to  be  de- 
termined In  co-ordination  with  the  undertak- 
ing voluntarily  assumed.  Here  it  appears 
the  landlord  being  Informed  that  the  old  floor 
was  nnsafe  and  dangerous,  not  only  promised 
to  repair  it  and  went  about  the  work  to  that 
end,  but  after  It  was  completed  told  the 
plaintiff  the  floor  was  safe  for  use.  The  prin- 
ciple casting  liability  against  defendant  in 
sacb  circumstances  proceeds  on  the  theory 
of  a  confldence  Induced  and  a  trust  reposed 
in  respect  to  the  performance  of  the  full  un- 
dertaking. Because  of  such  confldence  and 
trust,  the  law  annexes  thereto  the  oblle;ation 
to  exercise  ordinary  care  with  respect  to 
the  execution  of  the  undertaking  In  its  entire- 
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ty.  mie  principle  was  deduced  and  applied 
first  In  the  famous  case  of  Coggs  v.  Bernard, 
2  Ld.  Raymond's  Rep.  909,  919.  In  that  case 
it  appeared  the  defendant  undertook  gratis 
to  carry  several  hogsheads  of  brandy  from 
one  cellar  and  deposit  them  In  another,  and 
be  did  it  so  negligently  and  improvidently 
that  one  of  the  casks  was  staved  and  the 
brandy  lost  "The  K.  B.,"  says  Chancellor 
Kent  (2  Kent's  Com.  [14th  Ed.]  571),  "held 
that  the  defendant  was  answerable  for  the 
damage  on  the  ground  of  his  neglect  and 
carelessness,  though  he  was  not  a  common 
carrier,  and  though  be  was  to  have  nothing 
for  his  trouble."  Lord  Holt  and  the  other 
justices  in  the  several  opinions  given  deduced 
the  principle  of  liability  from  the  fact  of  the 
confidence  reposed  and  the  breach  of  trust 
respecting  it,  for  no  one  can  doubt  that  the 
owner  of  the  brandy  expected  the  defendant 
to  use  reasonable  care  in  its  transportation, 
and  his  undertaking  to  perform  the  task, 
though  voluntary,  implied  as  much.  It  ap- 
pearing that  he  breached  this  obligation 
through  negligent  performance,  liability  was 
therefore  entailed  as  for  a  misfeasance. 
Chancellor  Kent,  in  commenting  upon  this 
case,  says:  "The  court  recognized  the  just- 
ness of  the  distinction  that  if  a  party  under- 
takes to  perform  a  work,  and  proceeds  to  the 
employment,  he  makes  himself  liable  for  any 
misfeasance  in  the  course  of  that  work.  But 
if  he  undertakes  without  consideration,  and 
does  not  proceed  on  the  work,  no  action  will 
lie  against  him  for  the  nonfeasance,"  unless  in 
certain  cases  not  necessary  to  mention.  2 
Kent's  Com.  (14th  Ed.)  570,  572.  The  italics 
are  our  own.  There  can  be  no  doubt  that  a 
distinction  exists  between  nonfeasance  and 
misfeasance;  that  is,  between  a  total  omis- 
sion to  do  an  act  which  one  gratuitously 
promises  to  do  and  a  culpable  negligence  In 
the  execution  of  it.  Chancellor  Kent  says: 
"It  is  conceded  in  the  English  as  weU  as  in 
the  Roman  law  that  if  a  party  makes  a 
gratuitous  engagement,  and  actually  enters 
upon  the  execution  of  the  business,  and  does 
it  amiss,  through  the  want  of  due  care,  by 
which  damage  ensues  to  the  other  party,  an 
action  will  lie  for  this  misfeasance."  2 
Kent's  Com.  (14th  Ed.)  570.  Therefore, 
though  it  be  true  that  liability  is  entailed 
upon  this  principle  by  a  misfeasance  only 
as  for  doing  the  act  undertaken  amiss,  it  is 
true,  too,  that  such  misfeasance  is  to  be 
ascertained  and  determined  with  reference  to 
the  scope  of  the  undertaking.  This  being 
true,  the  mere  fact  that  the  floor  was  danger- 
ous before  and  consisted  of  the  same  old  and 
decayed  boards  prior  to  defendant's  under- 
taking its  repair  is  without  influence  what- 
ever, for  the  scope  of  the  undertaking  though 
voluntarily  assumed  was  to  install  a  new 
floor  reasonably  safe  for  the  purpose  contem- 
plated, and  the  law  implied  the  obligation  to 
exercise  ordinary  care  to  that  end.  For  in- 
stance, in  a  like  case  before  the  Supreme 


Judicial  Court  of  Massachusetts,  It  amieared 
the  landlord  undertook  to  repair  the  floor 
which  was  dangerous  and  employed  defective 
material  in  so  doing  as  here.    Tbe  court  said 
what  the  landlord  undertook  to  do  at  tbe  re- 
quest of  the  tenant  was  to  make  tbe  floor 
safe  and  the  law  devolved  the  duty  of  ordi- 
nary care  upon  him  with  respect  of  that  mat- 
ter.   Therefore,  if  the  floor  proved  to  be  un- 
safe by  reason  of  the  want  of  ordinary  care 
and  skill  on  the  part  of  defendant  in  work- 
manship or  in  the  selection  of  material  used, 
be   might   be  held  responsible  in   damages. 
See  GiU  V.  Mlddleton,   105  Mass.   477,  479. 
7  Am.  Rep.  548.    So,  too,  the  Supreme  Court 
of  New  Jersey  declared  the  principle  entailed 
liability  in  a  case  where  the  landlord  volun- 
tarily undertook  to  repair  the  floor  of  a  bam 
which   was  known  to  be  dangerous   at  the 
time.    In  making  the  repair,  the  landlord  em- 
ployed the  old  beams  which  were  decayed  and 
defective  under  the  floor,  and  thus  failed  to 
remove  the  former  danger   which   attended 
tbe  case  identically  as  the   former  danger 
incident  to  the  old  flooring  attended  this  one. 
The  floor  collapsed  because  of  the  use  of  the 
old,   decayed,  and  defective  beams,  and  In- 
jured the  plaintiff's  horse.    The  court  never- 
theless declared  defendant  liable  as    for  a 
misfeasance  in  that  he  bad  failed,  in  oslDg 
the  old  beams,  to  exercise  ordinary  care  in 
respect  of  the  full  measure  of  his  undertak- 
ing to  install  a  floor  reasonably  safe.      In 
neither  of  tbe  cases  referred  to  did  the  court 
abate  the  influence  of  the  principle  one  whit 
as  if  a  mere  nonfeasance  appeared  in  falling 
to  remove  the  prior  dangerous  condition.    On 
the  contrary,  the  voluntary  undertaking  to 
repair  was  treated  as  imposing  a   trust  to 
exercise  ordinary  care   commensurate   with 
the  full   undertaking  of   installing   a    new 
floor   reasonably   safe.     See   La   Brasca    v. 
Hlnchman,  81  N.  J.  Law,  387,  79  Atl.  883. 
These  cases  are  directly  in  point.    See,  also, 
to  the  same   effect  a   judgment  on   similar 
facts  given  by  the  Supreme  Court  of  Nebraska 
in  the  case  of  Carlon  v.  Savings  Bank  of 
Omaha,  85  Neb.  659,  124  N.  W.  91;  also,  Up- 
ham  y.   Head,   74  Kan.   17,  85  Pac:   1017: 
Gregor  v.  Cady,  82  Me;  131,  19  AO.  108,  17 
Am.  St  Rep.  466.    For  the  general  doctrine 
touching  the  subject  Bee  2  Underbill,  Land- 
lord and  Tenant  t  518;   24  Cyc.  1116,  U17. 
It  is  entirely  clear  that  the  petition  states  a 
cause  of  action,  and  tbe  evidence  abundantly 
supports  it     See  Finer  v.  Nichols,  158  Mo. 
App.  539,  138  S.  W.  889. 

[5]  Though  plaintiff  was  a  strong,  healthy 
woman  before  tbe  injury  received  from  tta^ 
fall,  it  appears  she  suffered  a  miscarriage  a 
few  hours  thereafter,  and  subsequently  suf- 
fered like  misfortunes,  all  of  which  tended 
to  impair  her  general  health  and  nervous 
system.  Subsequently  she  suffered  from  a 
severe  bowel  trouble  which  bad  not  thereto- 
fore afflicted  her.  Among  other  things,  she 
was  permitted  to  recover  for  those  injuries 
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to  her  person  and  resulting  pain  therefrom. 
It  is  urged  that  this  was  error,  for,  it  is  said, 
neither  the  miscarriage  nor  the  subsequent 
bowel  and  nervous  trouble  were  necessary 
and  natural  results  of  the  Injury,  and  that 
they  might  have  resulted  from  other  causes 
as  well.  Indeed,  this  argument  seems  to  go 
to  the  effect  that  a  recovery  of  such  conse- 
quential damages  should  not  be  allowed  in 
the  instant  case  because  it  was  mere  matter 
of  conjecture.  Upon  investigating  the  testi- 
mony of  the  physicians,  it  appears  otherwise. 
The  expert  testimony  tends  to  prove  that 
these  identical  troubles,  though  not  neces- 
sary , results  from  such  an  injury,  may  be 
directly  attributed  thereto,  or,  in  other  words, 
are  traceable  to  the  fall  and  the  injury  re- 
ceived by  plaintiff  across  her  abdomen.  It 
appearing  as  It  does  that  plaintiff  was  a 
strong,  healthy  woman  I>efore,  and  that  these 
conditions  developed  immediately  thereafter, 
and  that  such  results  are  within  the  range 
of  reasonable  probabilities  traceable  to  such 
an  Injury,  it  is  entirely  clear  that  the  ques- 
tion with  respect  of  them  was  for  the  Jury. 
See  Secliinger  v.  Philibert,  etc.,  Mfg.  Co.,  129 
Mo.  590,  603,  606,  31  S.  W.  957. 

[6]  The  witness  Annie  Waters  was  per- 
mitted to  give  evidence,  over  the  objection 
of  defendant,  that  one  Hubbard  sought  to 
suborn  her  to  testify  falsely  In  favor  of  de- 
fendant at  the  trial  of  this  case.  There  is 
no  evidence  tending  to  prove  that,  though 
Hubbard  sought  to  suborn  Annie  Waters,  he 
was  acting  for  defendant  or  with  her  knowl- 
edge or  consent  at  the  time.  It  Is  therefore 
argued  the  court  erred  in  admitting  the  tes- 
timony of  Annie  Waters  concerning  the  at- 
tempted subornation.  Obviously  this  evi- 
dence was  incompetent  in  the  circumstances 
stated,  but  the  court  withdrew  it  by  an  in- 
struction in  plain  and  pointed  terms  to  the 
effect  that  the  Jury  should  not  regard  the 
testimony  of  Annie  Waters  concerning  the 
attempt  of  Hubbard  to  suborn  her.  It  is 
said  that,  where  incompetent  evidence  has 
been  so  received,  the  error  may  not  be 
cured  by  an  Instruction  to  the  Jury  to  disre- 
gard it  if  such  incompetent  evidence  is  the 
only  evidence  bearing  directly  on  the  ques- 
tion at  issue.  See  Mueller  y.  Weitz,  56  Mo. 
App.  36. 

[7]  However  this  may  be,  it  is  certainly 
competent  to  eliminate  the  baneful  influence 
of  admitting  improper  evidence  by  a  plain, 
positive,  and  direct  instruction  t6  the  Jury 
to  disregard  it  in  those  cases  where  there  la 
other  evidence  tending  to  prove  the  question 
concerning  which  it  is  said  the  Incompetent 
evidence  admitted  appeared  to  be  prejudicial. 
In  such  cases,  where  there  is  cumulative  tes- 
timony touching  and  tending  to  prove  the 
fact  sought  to  be  established  by  the  incompe- 
tent evidence  received,  It  has  ever  been  de- 
clared that  the  error  Involved  in  the  admis- 
sion of  such  incompetent  evidence  is  re- 
moved from  the  case  by  a  pointed  instruction 


to  the  Jury  to  disregard  it  See  Stavinow  v. 
Home  Ins.  Co.,  43  Mo.  App.  513;  McGiunls 
V.  Loring,  126  Mo.  404,  28  S.  W,  750;  O'Mel- 
lia  V.  Kansas  City,  St  X,  etc..  It  Co.,  115  Mo. 
205,  21  S.  W.  503;  Northrop  v.  Diggs,  146 
Mo.  App.  145,  123  S.  W.  954.  Here  three 
witnesses  testified  that  defendant  tiad  ap- 
proached them  with  a  view  to  influencing 
their  testimony  favorable  to  her  for  a  con- 
sideration. Manifestly  the  testimony  of 
Annie  Waters  objected  to  concerning  an  at- 
tempt on  the  part  of  Hubbard  to  suborn  her 
was  elicited  with  a  view  of  establishing  the 
fact  that  defendant  was  pursuing  improper 
methods  in  order  to  obtain  evidence.  The 
testimony  of  the  three  other  witnesses  which 
was  received  and  is  entirely  competent  tend- 
ed to  reveal  as  much.  This  being  true,  it  is 
entirely  clear  that  the  instruction  cured  the 
error  with  respect  to  the  testimony  of  Annie 
Waters. 

Under  our  constitutional  provision  au- 
thorizing a  verdict  to  be  given  in  courts  of 
record  in  civil  cases  by  the  concurrence  of 
three-fourths  of  the  Jurors,  plaintiff  was 
awarded  a  verdict  of  $2,460  which  was  sign- 
ed by  nine  of  the  panel.  The  three  of  the 
Jurors  who  declined  to  concur  in  this  verdict 
gave  an  aflSdavit  thereafter  which  was  filed 
in  support  of  the  motion  for  a  new  trial  to 
the  effect  that  the  amount  of  the  verdict  was 
ascertained  as  a  quotient  of  the  sum  total 
of  the  several  amounts  which  the  nine  Jurors 
had  set  down  as  that  for  which  they  favored 
a  recovery.  This  aflSdavit  sets  forth  that  the 
nine  jurors  concurring  in  the  verdict  first 
agreed  among  themselves  that  each  should 
set  down  on  paper  the  amount  for  which  he 
favored  the  verdict  should  be  given,  and 
that  after  such  amounts  were  ascertained, 
all  should  be  added  together  alid  divided  by 
nine  with  a  view  of  yielding,  a  quotient  which 
should  represent  the  amount  of  the  verdict 
in  which  all  would  concur. 

[I]  The  rule  is  well  established  that  It  is 
against  public  policy  to  permit  the  members 
of  a  Jury  who  concur  in  a  verdict  to  Impeach 
the  result  of  their  deliberations  by  affidavit 
or  otherwise  assail  the  verdict  See  State 
V.  Coupenhaver,  39  Mo.  430;  State  ex  reL 
V.  Gage  Bros.,  52  Mo.  App.  464,  470;  Jobe's 
Adm'r  v.  Weaver,  77  Mo.  App.  665. 

[I]  But  be  this  as  it  may,  here  the  verdict 
is  not  assailed  by  members  of  the  jury  who 
agreed  to  it  but  only  those  who  dissented 
and  declined  to  concur  with  their  fellows. 
Touching  the  question  as  to  whether  or  not 
it  was  competent  for  the  three  Jurors  who 
did  not  agree  to  the  verdict  to  impeach  it 
and  reveal  misconduct  on  the  part  of  their 
fellow  Jurymen  who  agreed,  we  give  no  opin- 
ion, for  the  case  may  be  properly  disposed 
of  on  other  grounds.  It  may  be  conceded 
for  the  purpose  of  review  here,  though  not 
decided,  that  the  affidavit  signed  by  the 
three  dissenting  Jurors  was  competent  for 
the  consideration  of  the  court,  and,  when 
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considered,  that  It  revealed  misconduct  on 
the  part  of  the  Jury  sufficient  to  vitiate  the 
verdict  Jurymen  may  compute  the  average 
of  their  respective  individual  Judgments 
when  trying  to  arrive  at  the  amount  of  a 
verdict  without  being  guilty  of  misconduct 
But  when  the  verdict  Is  shown  to  be  what 
is  known  as  a  quotient  verdict,  as  indicated 
in  the  affidavit  referred  to,  It  should  be  8«t 
aside  for  misconduct  on  the  part  of  the  Jury ; 
that  is,  tf  It  was  the  result  of  an  agreement 
In  advance  among  the  Jurors.  However,  It 
is  the  fact  that  such  an  agreement  is  made 
in  advance,  and  that  the  Jurors  abide  by  it 
and  then  cease  to  deliberate,  that  vitiates 
the  verdict  If  no  such  agreement  appears 
and  the  Jurors  are  at  liberty  to  proceed  as 
in  unhampered  delit>eratlon  even  after  the 
casting  up  of  the  figures  and  the  division  is 
made,  then  no  misconduct  sufficient  to  viti- 
ate the  result  is  revealed.  See  Jobe's  Adm'r 
V.  Weaver,  77  Mo.  App.  665;  Fields  v,  Wa- 
bash R.  Co.,  80  Mo.  App.  603,  608;  Kolb  T. 
St  Louis  Transit  Co.,  102  Mo.  App.  143,  150, 
151,  76  S.  W.  1050.  Here  the  court  obviously 
found  that  no  agreement  was  had  between 
the  Jurors  with  respect  to  the  matter.  One 
of  the  Jurors  who  concurred  in  the  verdict 
made  an  affidavit  which  was  filed  in  support 
of  it  to  the  effect  that,  though  the  Jurors 
arrived  at  the  amount  of  the  verdict  by  the 
method  suggested,  no  agreement  touching  the 
matter  whatever  was  entered  into  among 
them.  The  court  had  both  affidavits  before 
him,  and  found  the  issue  of  fact  thus  made 
in  favor  of  plaintiff  as  though  there  were 
no  misconduct  on  the  part  of  the  Jury. 
Therefore  the  question  is  concluded  here 
from  review. 

There  are  other  points  raised  in  the  brief, 
and,  though  they  liave  all  been  considered, 
we  do  not  regard  them  of  sufficient  merit  to 
warrant  discussion  In  the  opinion.  We  see 
no  error  in  the  instruction  given  and  none 
in  the  action  of  the  court  in  refusing  those 
requested  by  defendant  and  of  which  re- 
fusal complaint  is  made. 

The  Judgment  should  be  affirmed.  It  Is  so 
ordered. 

RBYNOUJS,  P.  J.,  and  ALLEN,  J.,  con- 
cur. 


WALLACE  V.  PRUDENTIAL  INS.  CO.  OF 
AMERICA. 

(St  Louis  Court  of  Appeals.     Missouri.     May 

6,   1913.      Rehearing   Denied  June   17, 

1913.) 

1.  Justices  of  the  Pkacb  (S  91*)— Actions- 
Pleading— Sufficiency. 

A  statement  in  an  action  began  in  jus- 
tice court,  is  sufficient  if  it  affords  reasonable 
notice  of  the  claim  relied  on  and  is  suflSciently 
definite  to  operate  as  a  bar  to  another  suit ; 
therefore  a  statement  in  an  action  on  a  life 
insurance    policy    is    suflicient    to    entitle    the 


plaintiff  to  relief  though  he  proceeded  on  the 
theory  that  he  was  the  I>eneficiary  and  it  was 
not  issued  to  Iiim;  the  insurer's  agent  merely 
assuring  him  that  he  could  collect  ttie  pro- 
ceeds. 

[Ed.  Note. — For  other  cases,  see  Justices  ot 
the  Peace,  Cent  Dig.  K  307-323;  Dec  Dig. 
I  »1.*] 

2.  IwsuBANCE   (f  129*)— Life  Inburanck  — 
Statements  of  Agent. 

A  statement  by  an  agent  writing  indna- 
trial  insurance  that  the  policy  would  l>e  paid 
to  whoever  produced  it  and  that  it  was  un- 
necessary for  the  insured  to  designate  the  ben- 
eficiary, is  binding  on  the  insurer,  for  in  this 
class  of  insurance  the  agent  who  collects  tlie 
premium  and  delivers  the  policy  is  the  only 
one  of  the  insurer's  officials  with  whom  the  in- 
sured comes  in  contact,  and  his  statements  as 
to  the  mode  of  payment  will  constitute  a  waiv- 
er of  the  provisions  of  the  policy. 

[Ed.  Note. — For  other  cases,  see  Insuraace, 
Cent  Dig.  {§  180-182,  1849,  1850;  Dec. 
Dig.  {  1^.*]  ^ 

3.  Evidence    (|    441*)  —  Documentabt   Evi- 
dence—Paeol  Evidence  to  Vast. 

Where  an  industrial  insurance  policy  pro- 
vided tiiat  it  should  be  payable  to  the  executors 
or  administrators  of  insured  unless  payment 
should  be  made  as  provided  for  by  the  facility 
of  payment  clause,  which  authorized  the  com- 
pany to  malce  payment  to  any  relative  or  any 
other  person  equitably  entitled  to  the  same. 
parol  evidence  that  the  agent  negotiating  the 
insurance  informed  the  insured  and  plaintiff, 
the  Insured's  brother,  whom  the  insured  desired 
to  make  beneficiary,  that  the  proceeds  would 
be  paid  to  plaintiff  if  he  produced  the  policy, 
is  admissible,  not  tending  to  vary  the  provi- 
sions of  a  written  instrument^  for  the  policy 
authorized  payment  to  plaintiff  and  did  not 
absolutely  provide  for  payment  to  tiie  execntors 
and  administrators. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  {§  1719,  1723-1763,  1765-1845, 
2030-2047;    Dec.  Dig.  |  441.*] 

4.  Tbiai,  (JI  139,  140*)— JuBT  QuEsnoir. 

The  credibility  of  witnesses  and  the  wdght 
of  the  evidence  are  questions  for  the  jnry. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  if  332-335,  338-341,  S65;  Dec.  Dig.  U 
139,  140.*] 

5.  Executobs  and  Administbatobs  (S  8*)  — 
Necessiit    of    Adiunibtbation  —  Insub- 

ANCE. 

It  should  t>e  the  policy  of  the  law  to  en- 
force industrial  insurance  policies  which  are 
taken  out  chiefly  for  the  purposes  of  procnring 
a  decent  burial  without  the  necessity  of  ad- 
ministration. 

[Ed.  Note. — For  other  cases,  see  Ehcecutora 
and  Administrators,  Cent  Dig.  U  1.  3-14^, 
1782;    Dec.  Dig.  |  3.*] 

6.  Tbiai,  ({  238*)  —  Instbuctions  —  Issue  of 
Law. 

In  an  action  on  an  industrial  insurance 
policy,  where  plaintiff,  insured's  brother,  claim- 
ed the  proceeds  because  of  a  waiver  of  the  pro- 
visions^  as  to  payment,  an  instruction  tiiat 
if  the  insurer's  agent  informed  the  insured  that 
whoever  presented  the  policy  would  receive 
payment  and  that  the  policies  issued  by  de- 
fendant were  so  payable,  verdict  should  be  for 
plaintiff,  is  not  improper  as  submitting  an 
issue  of  law;  the  last  clause  referring,  not 
to  the  actual  provisions  of  the  policy,  but  to 
the  statements  of  the  agent 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  a  552-556;    Dec  Dig.  {  238.*] 


*For  otber  cases  see  same  topic  and  Baction  NUMBER  in  Dec  Dig.  A  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indens 
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7.   APHEAi    AND    E^IBOB    d    1064*)— REVIEW— 

Hakmless  Ebbob. 

The  inBtrnction,  even  if  submitting  an  ia- 
sue  of  Law,  waa  harmlesa  to  defendant  because 
simply  requiring  the  jury  to  find  more  tlian 
■was  necessary  to  entitle  plaintiff  to  recover, 
to  wit,  that  the  policies  of  defendant  were 
payable  to  whoever  presented  them  after  death. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Di«.  §§  4219,  4221-1224;  Dec 
Dig.  {   1064.*] 

a  CoBTS  (I  260*)— Dahages  tob  Ykxatious 

Under  Rev.  St  1909,  i  2084,  authorising  an 
award  by  the  appellate  court  of  damages  for  a 
vexatious  appeal,  not  exceeding  10  per  cent  of 
the  amount  of  the  judgment,  upon  the  affirm- 
ance of  the  decision  or  dismissal  of  the  case, 
nn  award  of  the  maximum  damages  will  be 
allowed  where  an  insurer  without  any  just 
defense  appealed  from  a  judgment  against  di- 
recting payment  of  a  policy  of  less  than  $200, 
keeping  the  case  in  court   several   years. 

[Ed.  Note.— For  other  cases,  see  Costa,  Cent. 
Dig.  SI  083-906,  1002,  1003;  Dec.  Dig.  | 
260.*] 

Appeal  from  St.  LohIb  Ctrcnlt  Court;  J. 
Hugo  Grimm,  Judge. 

Action  by  Joseph  Wallace  against  the  Pm- 
dential  Insurance  Company  of  America. 
From  a  Judgment  for  plaintiff  on  appeal 
from  a  Justice's  Court,  defendant  appeals. 
Affirmed. 

Fordyce,  HolUday  &  White,  of  St  Louis, 
for  appellant  R.  O.  Meigs  and  John  B. 
Dempsey,  both  of  St  Louis,  for  respondent. 

ALLEN,  J.  This  Is  an  action  upon  a  poli- 
cy of  insurance.  Plaintifl  recovered,  and  de- 
fendant prosecutes  the  appeal. 

The  Instrument  sued  on  is  what  Is  known 
as  an  industrial  policy,  and  purports  to  be 
payable  to  the  executors  or  administrators 
of  the  insured,  "unless  settlement  shall  be 
made  as  provided  In  article  2  under  the  head 
of  Provisions."  The  clause  of  the  policy 
last  referred  to  Is  known  as  a  "facility  of 
payment"  clause,  providing  that  the  insur- 
ance company  may  make  any  payment  pro- 
vided in  the  policy  "to  any  relative  by  blood 
or  connection  by  marriage  of  the  insured, 
or  to  any  other  person  appearing  to  said  com- 
pany to  be  equitably  entitled  to  the  same  by 
reason  of  having  incurred  expense  on  behalf 
of  the  Insured,  for  bis  or  her  burial  or,  If 
the  Insured  be  more  than  fifteen  years  of 
age  at  the  date  of  this  policy,  for  any  other 
puriKtse,  and  the  production  by  the  company 
of  a  receipt  signed  by  any  or  either  of  said 
persons,  or  of  other  sufDdent  proof  of  snch 
payment  to  any  or  either  of  them,  shall  be 
conclusive  evidence  that  such  benefits  have 
been  paid  to  the  person  or  persons  entitled 
thereto,  and  that  all  claims  onder  this  policy 
bad  been  fully  satisfied." 

The  cause  originated  before  a  Justice  of 
the  peace  and  was  Instituted  by  plaintiff, 
Joseph  Wallace,  a  brother  of  the  Insured, 
and  one  John  Collins,  an  undertaker.  They 
recovered  before  the  Justice,  and  the  defend- 


ant duly  appealed  to  the  circuit  court,  where 
a  trial  was  had  before  the  court  and  a  Jury. 
During  the  trial  the  cause  was  dismissed  as 
to  said  Collins,  and  proceeded  to  verdict  and 
Judgment  In  favor  of  plaintiff,  Joseph  Wal- 
lace, respondent  In  this  court 

The  policy  in  question  was  Issued  August 
23,  1909,  insuring  the  life  of  William  L.  Wal- 
lace In  the  sum  of  |176,  In  consideration  of 
a  weekly  payment  of  10  cents.  It  provided 
that.  In  case  of  the  death  of  the  Insured 
within  six  months  after  the  Issuance  of  the 
policy,  only  one-half  of  the  benefits  thereun- 
der should  be  payable.  The  Insured  died  on 
or  about  January  26,  1910;  all  the  weekly 
premiums  onder  said  policy  having  been 
paid. 

The  evidence  shows  that  plaintiff  was  pres- 
ent at  the  time  the  policy  in  qnestlon  was 
issued  to  the  insured  through  one  Taylor, 
an  agent  of  the  defendant  company ;  that  the 
Insured  wanted  the  policy  made  payable  to 
plaintiff,  and  he  and  plaintiff  requested  that 
it  be  BO  issued,  but  the  agent  told  them  that 
this  was  unnecessary,  saying:  "The  holder 
of  every  policy  gets  the  money.  You  will  get 
the  money ;  all  you  have  to  do  is  to  have  the 
policy."  It  was  shown  that  the  agent  solicit- 
ed the  Insurance,  delivered  the  policy,  and 
collected  the  weekly  premiums  thereunder, 
and  that  the  insured  and  plaintiff  dealt  solely 
with  him  In  the  premises.  The  plaintiff  kept 
the  policy  until  the  death  of  his  brother, 
when  he  went  to  Collins,  the  undertaker,  and 
arranged  with  him  to  bury  the  Insured,  turn- 
ing over  the  policy  to  him  as  security  for 
the  payment  of  the  funeral  expenses.  The 
undertaker,  at  the  instance  and  request  of 
plaintiff,  buried  the  deceased  at  an  expense 
of  $86.50,  and  through  him  proofs  of  death 
were  furnished  defendant  and  demand  made 
for  the  payment  of  the  amount  due  under 
the  policy.  The  defendant  refused  to  pay 
the  amount  due  under  the  policy  either  to 
Collins  or  to  plaintifl,  but  tendered  to  the 
latter  |2  and  some  cents,  the  amount  of  the 
premiums  paid  thereon. 

During  the  trial  In  the  circuit  court  plain- 
tiff asked  leave  to  amend  the  statement  upon 
which  the  cause  was  tried  In  the  Justice 
court,  by  inserting  allegations  to  the  effect 
that  the  defendant  In  issuing  the  policy  had, 
through  its  authorized  agent,  agreed  with  in- 
sured and  plaintiff  that  in  the  event  of  the 
death  of  the  Insured  the  amount  of  the  poli- 
cy would  be  paid  to  plaintiff,  Joseph  Wal- 
lace, on  production  of  the  receipt  book  and 
policy.  The  court  refused  to  permit  this 
amendment,  but  admitted  proof  of  the  con- 
versation with  the  agent,  above  mentioned. 

Appellant  assigns  as  error  the  admission 
of  the  policy  in  evidence,  upon  the  ground 
that  It  did  not  support  the  allegations  of  the 
petition ;  the  admission  of  testimony  of  the 
conversation  with  defendant's  agent;  the 
overruling  of  a  peremptory  instruction  which 
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It  offered,  In  the  nature  of  a  demurrer  to  the 
evidence ;  and  the  giving  of  two  instructions 
given  by  the  court  of  Its  own  motion. 

[1]  I.  We  need  not  set  out  the  statement 
originally  filed  In  the  Justice  court  and  upon 
which  the  cause  was  tried.  The  point  that 
plaintiff  could  not  recover  upon  the  policy  In 
evidence,  under  the  allegations  of  the  state- 
ment, is  not  well  taken.  As  the  cause  orig- 
inated before  a  justice  of  the  peace,  formal 
pleadings  are  not  required,  and  much  lati- 
tude is  allowed  In  the  statement  of  the  cause 
of  action.  It  is  well  settled  by- a  long  line 
of  decisions  that  a  statement  before  a  Jus- 
tice of  the  peace  is  su£Bcient  (1)  if  it  affords 
reasonable  notice  to  the  defendant  of  the 
claim  relied  on,  and  (2)  is  sufficiently  definite 
to  operate  as  a  bar  to  another  suit  on  the 
same  cause  of  action.  See  Lord  &  BushneU 
Co.  v.  Railroad,  155  Mo.  App.  175,  134  S.  W. 
Ill ;  Guaranty  Interior  Fixture  Co.  v.  Base- 
ball Co.,  152  Mo.  App.  601,  133  S.  W.  849; 
Union  Brewing  Co.  v.  Bhlhardt,  139  Mo.  App. 
129,  120  S.  W.  1193.  The  statement  before 
us  is  sufficient  in  these  two  respects, ,  and 
the  plaintiff  was  entitled  thereunder  to  have 
his  right  to  recover  on  the  policy  adjudicat- 
ed, without  the  necessity  of  amending  It. 

[2]  II.  The  alleged  error  in  admitting  the 
testimony  concerning  the  conversation  had 
with  defendant's  agent,  when  the  policy  was 
Issued  and  delivered,  Involves  the  question 
of  the  authority  of  the  agent  to  bind  the 
defendant  company  by  any  such  oral  agree- 
ment or  representations  In  the  premises,  as 
well  as  the  point  made  that  such  testimony 
tends  to  vary  or  contradict  the  terms  of  the 
policy.  It  cannot  be  doubted,  we  think,  that 
the  defendant  should  be  held  to  be  t>ound  by 
the  acts  of  the  agent  under  the  circumstanc- 
es of  the  case.  It  appears  that  the  plain- 
tiff and  the  Insured  relied  entirely  upon  the 
statements  and  representations  made  by  the 
agent  with  respect  to  the  policy.  They  ap- 
plied to  him  to  have  the  plaintiff  made  bene- 
ficiary In  the  policy;  and  he  assured  them 
that  under  the  terms  thereof  It  was  wholly 
unnecessary  that  plaintiff  be  actually  named 
as  beneficiary,  but  that  all  that  was  needed 
was  for  plaintiff  to  liave  possession  of  the 
policy  In  order  to  claim  thereupon.  Reason 
and  Justice  require  that  the  Insurance  com- 
pany 'should  be  bound  by  the  acts  of  an 
agent  who  solicits  this  character  of  Insur- 
ance, 1.  e.,  "industrial  insurance,"  delivers 
the  policy,  collects  the  weekly  premiums  due 
thereon,  and  is  the  only  representative  of  the 
company  with  whom  the  insured  ever  deals 
or  comes  in  contact  This  question  has  been 
recently  passed  upon  by  this  court  in  Jones  v. 
Insurance  Co.,  155  S.  W.  1106,  not  yet  offldaUy 
reported,  wherein  the  court,  speaking  through 
Nortonl,  J.,  said :  "If  it  were  competent  for 
James  to  Induce  the  Insurance  and  collect  the 
premiums  and  deliver  the  policy  therefor,  it 
was  certainly  competent  for  him  to  waive 
the  condition  of  the  policy,  which  waiver 


alone  rendered  the  Insurance  valid  to  the 
use  contemplated,  and  wliich  he  utilized  to 
the  end  of  negotiating  It  See  Wagaman  v. 
Security,  etc.,  L.  Ins.  Co.,  110  Mo.  App.  610, 
85  S.  W.  117.  Moreover,  In  answer  to  the 
suggestion  that  it  is  not  competent  as  a  rule, 
for  a  mere  soliciting  agent  to  either  waive 
such  a  condition  of  the  policy  or  estop  the 
company  thereabout  the  nature  and  charac- 
ter of  the  business  and  the  authorized  duties 
of  such  agents  are  to  be  considered.  As  be- 
fore stated,  the  business  of  Industrial  insur- 
ance is  conducted  principally  among  people 
of  the  poorer  classes,  many  of  whom  are 
Illiterate  and  but  slightly  Informed  concern- 
ing intricate  business  matters.  •  •  •  To 
the  people  with  whom  they  deal,  such  agents 
are-  Justly  regarded  as  representatives  of  the 
company,  with  complete  power  touching  the 
performance  of  the  duties  which  they  daily 
exercise  In  their  presence.  In  these  drcnm- 
stances  it  would  seem,  furthermore,  that 
•  ♦  •  the  precepts  of  natural  Justice 
should  preclude  the  company,  through  the 
Intervention  of  the  principle  of  estoppel,  from 
disputing  the  validity  of  the  acta  and  con- 
duct of  such  a  soliciting  agent  by  which  its 
patrons  are  Induced  to  part  with  the  premi- 
um, which  eventually  finds  its  way  Into  the 
home  office  till  of  the  company.  It  Is  the 
high  aim  and  purpose  of  the  common  law  to 
afford  adequate  relief  to  the  end  of  effectuat- 
ing a  Just  result  in  the  circumstances  pt 
every  case.  It  should  be  administered,  too, 
in  every  Instance  with  reference  to  the  pecu- 
liar facts  of  each  case,  in  connection  with  a 
degree  of  common  sense  from  which  the  law 
Itself  is  evolved.  In  this  view,  the  acts  and 
conduct  of  such  agents,  In  so  far  as  they  are 
put  forward  and  performed  In  the  fulfillment 
of  their  office  in  negotiating  Insurance  and 
collecting  the  premiums  thereon,  should  be 
regarded  as  those  of  the  company." 

[3]  This  we  think  applies  with  full  force 
to  the  facts  of  this  case,  regarding  the 
agent's  authority  in  the  premises.  And  the 
contention  that  testimony  as  to  the  conversa- 
tion In  question  was  inadmissible  as  tending 
to  vary  or  contradict  the  written  contract  be- 
tween the  parties  is  without  merit  The 
policy  is  not  by  its  terms  payable  to  the  ex- 
ecutors or  administrators  absolutely  and  in 
any  event  The  facility  of  payment  clause 
provides  that  the  company  may  pay  to  any 
one  in  the  position  of  plaintiff,  coming  with- 
in the  class  there  designated.  An  oral  rep- 
resentation or  agreement  therefore,  that  the 
company  would  pay  plaintiff,  provided  he 
had  the  possession  of  the  policy,  cannot  be 
said  to  vary  or  contradict  the  terms  of  the 
written  instrument 

[4]  III.  It  follows  that  the  demurrer  to 
the  evidence  was  properly  overruled.  The 
testimony  of  plaintiff  concerning  the  conver- 
sation with  defendant's  agent  at  the  time  the 
policy  was  issued,  prima  facie,  established 
plaintiff's  right  to  recover  thereon.    It  was 
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for  the  jury  to  pass  upon  the  credibility  of 
the  witness  and  the  weight  of  the  evidence. 
It  is  the  contention  of  appellant  that  the 
facility  of  i>ayment  clause  merely  gave  the 
company  the  option  to  pay  to  one  other  than 
the  executors  and  administrators,  and  that 
under  the  terms  of  the  policy  only  the  ex- 
ecutor or  administrator  can  sue  to  enforce 
the  same.  The  latter  is  certainly  not  true 
In  this  case,  where  there  is  evidence  that  de- 
fendant's agent  represented  to  plaintUf  and 
the  Insured  that  the  policy  would  be  paid  to 
plaintiff,  if  he  had  possession  of  it  after  the 
death  of  the  insured.  Beyond  this  we  are 
not  concerned  with  this  point,  upon  which  ap- 
pellant lays  BO  much  stress.  We  are  aware 
of  what  this  court  has  said  concerning  the 
facility  of  payment  clause  In  such  irallcles  in 
the  cases  referred  to  by  learned  counsel  for 
appellant;  but  since  plaintiff  may  enforce 
the  policy,  as  though  he  were  named  as  bene- 
ficiary therein,  the  effect  In  general  of  such 
a  provision  is  immaterial  to  the  determina- 
tion of  the  issues  in  this  case. 

We  may  say,  however,  that  defendant  has 
not  paid  the  amount  due  under  the  policy  to 
any  one.  It  is  not  a  case  where  the  com- 
pany has  elected  to  pay  some  one  appearing 
to  be  entitled  thereto  under  the  facility  of 
payment  clause,  and  asserts  this  in  defense 
of  the  action.  Its  position  that  it  will  pay 
only  the  executor  or  administrator  comes, 
we  think,  with  rather  bad  grace,  when,  by 
the  very  argument  advanced  by  appellant,  it 
might  have  paid  either  the  undertaker  who 
buried  deceased,  or  plaintiff  who  had  the 
policy  and  who  obligated  himself  for  funeral 
expenses,  and  been  protected  in  so  doing. 

[6]  The  chief  aim  and  object  of  this  form 
of  insurance  is  to  provide  a  fund  to  defray 
funeral  and  other  expenses  attendant  upon 
the  last  illness  of  the  Insured,  find  one  that 
will  be  available  when  needed  for  such  pur- 
poses, and  not  be  subject  to  the  delay  inci- 
dent to  administration  and  to  be  consumed 
in  the  costs  and  expenses  thereof.  The 
amount  here  involved,  exclusive  of  interest, 
is  $88.  If  appellant  has  any  real  defense  to 
the  policy,  ^t  has  not  asserted  it,  but  is 
standing  upon  what  it  conceives  to  be  its 
right  to  be  sued  only  by  the  executor  or  ad- 
ministrator of  deceased.  As  a  result,  this 
small  fund,  instead  of  being  at  once  avail- 
able for  the  payment  of  the  undertaker's  bill, 
has  been  the  subject  of  litigation  for  more 
than  three  years.  The  courts  should  not 
lend  their  sanction  to  the  attitude  here  as- 
sumed by  defendant;  and  it  should  be  the 
policy  of  the  law,  where  possible,  to  enforce 
such  policies  of  Insurance  without  the  neces- 
sity of  administration. 

IV.  The  point  that  the  instructions  sub- 
mitted the  case  upon  an  issue  not  raised  by 
the  pleadings,  1.  e.,  whether  or  not  Insured 
and  plaintiff  were  led  to  believe  that  the 
policy  would  be  payable  to  any  one  who 
held  it  after  the  death  of  the  Insured,  is  dis- 


posed of  by  what  we  have  said  above  con- 
cerning the  statement  filed  in  the  Justice 
court 

[8]  The  second  instruction  is  assailed  upon 
the  ground  that  it  submits  an  issue  of  law 
to  the  jury.  The  portion  of  this  instruction 
with  whidi  we  are  concerned  is  as  follows: 
"The  court  Instructs  the  jury  that  if  they 
find  from  the  evidence  that,  at  the  time  Wil- 
liam Ii.  Wallace  made  application  for  the 
policy  of  insurance  referred  to  in  the  evi- 
dence, he  stated  to  the  agent  of  the  defend- 
ant that  he  desired  to  have  it  made  payable 
to  his  brother  Joseph  Wallace,  and  that  said 
ageDt  represented  to  him  that  the  policy  he 
would  receive  would  be  payable  to  his  broth- 
er or  any  other  person  who  might  present  it 
to  the  company  after  the  death  of  said  Wil- 
liam Wallace,  and  tluit  the  policiet  Usued 
by  the  defendant  were  to  payable  to  the  per- 
ton  pretenting  the  tame  after  the  death  of 
the  intured,  •  •  •  you  wHl  find  a  verdict 
in  favor  of  plaintiff,"  ete. 

[7]  It  is  contended  that  the  portion  of  this 
instruction  which  we  have  Italicized  above 
submits  a  question  of  law.  Appellant  con- 
strues the  language  of  the  Instruction  to  re- 
quire the  jury  to  find  that  defendant's  poli- 
cies "were  so  payable  to  the  person  present- 
ing the  same,"  ete.,  whereas,  it  is  evident 
that  this  portion  of  the  instruction  refers  to 
the  representations  of  the  agent  That  is  to 
'say,  finding  the  other  things  mentioned,  a 
recovery  is  authorized  if  the  Jury  find  tliat 
the  agent  represented  that  the  policy  would 
be  payable  to  plaintiff  or  any  other  person 
who  might  present  it,  and  represented  that 
the  policies  Issued  by  defendant  were  so 
payable,  etc.  But  were  we  to  accept  appel- 
lant's construction  thereof,  which  indeed 
would  make  it  submit  a  question  of  law  to 
the  jury,  we  are  unable  to  understand  how 
appellant  could  ixisslbly  have  been  prejudiced 
thereby.  It  would  simply  require  the  jury 
to  find  more  than  was  necessary  to  be  found 
to  entitle  plaintiff  to  recover,  and  could  not 
be  error  prejudicial  to  appellant 

[I]  v.  The  appeal  appears  to  be  wholly 
without  merit  We  are  asked  to  assess  the 
statutory  penalty  of  10  per  cent  as  for  vex- 
atious appeal,  under  section  2084,  Rev.  Stat 
1909.  Our  conclusion  Is  that  it  is  a  case 
coming  within  the  purview  of  that  statute. 
No  defense  wliatsoever  on  the  merits  is  sug- 
gested; and  we  can  find  no  Just  or  reasona- 
ble ground  for  the  appeal,  inasmuch  as  the 
judgment  below  in  favor  of  plaintiff  would 
have  fully  protected  appellant  from  further 
claims  on  the  policy. 

The  Judgment  will  therefore  be  afllrmed, 
with  10  per  cent  of  the  amount  thereof  add- 
ed thereto,  for  vexatious  appeaL  It  is  so 
ordered. 

REYNOLDS,  P.  J.,  and  NORTONI,  J., 
concur. 
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CANADA  V.  DANIEL  et  aL 

(St  Louis  Court  of  Appeals.    Missouri.     June 

8,  1913.) 

1.  Parties  (|  76*)— Want  of  Capacitt— Spe- 
cial Deitubbkb— "Mat." 

Under  Rev.  St.  1909,  f  1800,  providing 
tiiat  defendant  may  demur  to  a  petition  when 
legal  incapacity  to  sue  appears  on  its  face,  such 
defect  cannot  be  reached  by  a  general  demurrer 
going  to  the  cause  of  action,  but  requires  a 
special  demurrer  to  the  petition  upon  that 
ground;  the  word  "may"  being  construed  to 
mean  "should." 

[Ed.  Note.— For  other  cases,  see  Parties,  Cent 
Dig.  IS  117-121;  Dec  Dig.  |  76  ;•  Pleading, 
Cent  Dig.  H  436,  494. 

For  other  definitions,  see  Words  and  Phrases, 
VOL  6,  pp.  4418-4447 ;    voL  8,  p.  7719.] 

2.  Tbustb    n    247*)— Pkbsons    Ertitued    to 
Enfokce— JCESToi  Qtnt  Tbtjst. 

While  it  is  the  duty  of  a  trustee  to  protect 
the  trust  property,  the  general  rule  is  that  the 
cestui  que  trust,  as  the  real  party  in  interest, 
may  maintain  a  bill  in  equity  for  the  benefit  of 
the  trust  estate  and  to  protect  his  own  inter- 
ests, and  where  the  trustee  neglects  or  refuses 
to  act  or  cannot  sue  on  account  of  his  own 
fraud  or  neglect  of  duty,  or  has  acquired  an  ad- 
verse interest  the  cestui  que  trust  may  main- 
tain a  bill  in  equity  for  relief,  joining  the  trus- 
tee as  defendant;  and  Rev.  St  1909,  |  1729. 
providing  that  every  action  shall  be  prosecuted 
In  the  name  of  the  real  party  in  interest  and 
section  1730  providing  that  a  trustee  of  an  ex- 
press trust  may  sue  in  his  own  name  without 
joining  the  cestui  que  trust,  do  not  preclude  the 
cestui  que  trust  from  suing  without  joining 
the  trustee. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  $  353 ;  Dec.  Dig.  {  247.*] 

3.  Tbusts   (I  261*)— Action— PLEADiNa—RB- 

FDSAL  OF  TBUSTEE. 

A  cestui  que  trust,  suing  to  protect  the 
trust  estate  upon  refusal  or  neglect  of  a  trus- 
tee to  bring  suit,  must  allege  and  prove  a  de- 
mand on  the  trustee  to  sue  and  bis  refusal  to 
do  so. 

[Ed.  Note.— For  other  cases,  see  Trusta,  Cent 
Dig.  i  371 ;  Dec.  Dig.  t  261.«] 

4.  Tbusts  ({  247*)— Action  bt  Chsrui— Con- 
tingent OB  Vested  Interest. 

Under  a  testator's  will,  the  defendant  took 
a  sixth  interest  in  the  estate,  to  be  lield  in 
trust  the  income  to  be  paid  to  her  for  life,  and 
upon  her  death  one-half  of  the  principal  to  go 
to  testator's  other  children,  and  the  other  half 
in  trust  to  her  daughter,  at  whose  death  with- 
out children  such  part  was  to  be  paid  to 
the  testator's  heirs.  The  only  daughter  of  the 
defendant  died  without  issue,  leaving  defendant 
surviving,  a  widow  of  61  years,  and  another 
daughter  of  testator  died,  leaving  plaintiff  her 
heir  at  law,  who  in  his  suit  for  restoration  of 
the  trust  fund,  in  which  the  trustee  was  made  a 
par^,  alleged  that  he  refused  to  prosecute  or 
join  with  plaintiff  in  his  representative  capaci- 
ty, and  that  the  trustee  had  wrongfully  paid 
over  to  defendant  all  but  a  small  part  of  the 
trust  fund.  Held  that,  as  plaintiff  was  bene- 
ficially interested  in  the  trust  estate,  he  could, 
on  the  refusal  of  the  trustee,  maintain  a  suit 
for  restoration  of  the  trust  fund;  such  right 
not  being  vitally  affected  by  the  question  wheth- 
er his  interest  therein  was  vested  or  contingent 
[EA.  Note.— For  other  cases,  see  Tmsta,  Cent 
Dig.  S  353 ;   Dec  Dig.  {  247.  "S] 

6.  Rekaindxbs  (i  17*)— Action  bt  Rekain- 

DBBMAir. 

A  remainderman  ia  entitled  to  equitable  re- 
lief whenever  necessary  to  protect  his  interest 


arainst  loss  or  injury,  and  die  rigfata  and  rem- 
edies of  a  contingent  remainderman  are  neces- 
sarily more  extensive  in  equity  than  at  law : 
and,  while  he  may  not  recover  damages  for  that 
which  may  never  become  his,  he  may  pre- 
vent its  destruction. 

[Ed.  Note.— For  other  cases,  see  Remainden, 
Cent  Dig.  H  12-17;  Dec  Dig.  |  17.»] 

6.  Waote  (I  12*)  — Action  — Pkbsons  Bim- 
tled  to  Stn — Contingent  Rkmainokb. 

A  contingent  remainderman  may  not  main- 
tain an  action  for  waste,  although  he  is  entitled 
to  have  his  contingent  interest  protected  in  equi- 
ty, by  injunction  to  prevent  future  waste. 

[Ed.  Note.— For  other  cases,  see  Waste,  Cent 
Dig.  K  12,  21-23 ;  Dec  Dig.  i  12.*] 

7.  Tbdbts   (t   104*)— Constbuctivb  Tbdsts— 
Tbustee  Ex  Malkficio. 

A  legatee  under  a  testamentary  trust  who 
received  from  the  trustee  moneys  to  which  she 
was  not  entitled,  under  circnmstancea  charg- 
ing her  with  full  notice  of  their  trust  character, 
and  in  express  violation  of  the  terms  of  the 
trust,  as  to  such  moneys  became  a  trustee  ex 
.maleficio  and  liable  to  Ute  party  rightfally  enti- 
tled thereto. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  i  155;   Dec  Dig.  S  104.*] 

8.  Tbusts    (t    247*)— Pebsons    Entttlxo    to 
Enfobce— Tbusteb  Ex  Malkficio. 

Where  the  legal  trustee  fails  and  refuse* 
to  undertake  to  recover  property  as  against  a 
trustee  ex  maleficio,  the  cestui  que  trust  has  the 
right  to  maintain  a  bill  in  equity  therefor. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  I  353 ;   Dec  Dig.  S  247.*] 

9.  LmiTATioN  of  Actions  (I  180*)— Pixad- 
IRO — Demubbbb— Raising   Dkfxnse. 

Defendant  may  take  advantage  of  the  stat- 
ute of  limitations  by  demurrer  when  the  face 
of  the  petition  shows  the  bar  to  be  complete, 
but  under  Rev.  St  1909,  |  1801,  requiring  a 
demurrer  to  distinctly  specify  th^  grounds  of 
objection  to  the  pleadings,  the  demurrer  should 
be  a  special  one  distinctly  specifying  the  bar  of 
the  statute  as  a  ground  thereof;  and  this  is 
true  in  a  suit  in  equity  as  well  a*  in  an  action 
at  law. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  H  670-675,  681;  Dec 
Dig.  I  180.*] 

10.  Limitation  of  Actions  d  102*)— Breach 
OF  Tbust. 

The  statute  of  limitations  can  never  nm  as 
between  the  cestui  que  trust  and  the  trustee, 
and  while  in  general  this  rule  holds  good  only 
as  between  the  cestui  que  trust  and  the  trustee, 
and  not  between  the  cestui  que  trust  and  the 
trustee  on  one  side  and  strangers  on  the  other. 
yet  the  statute  does  not  run  between  the  cestui 
que  trust  and  a  trustee  ex  maleficio. 

[Ed.  Note. — For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  H  484-606 ;  Dec  Di«.  | 

Appeal  from  Circnlt  Court,  Audrain  Coun- 
ty;   James  D.  Bamett,  Judge. 

Suit  by  Benjamin  R.  Canada  against  Annie 
C.  Daniel  and  Frank  H.  Canada,  trustee  un- 
der the  will  of  B.  P.  Ritchie,  deceased. 
Judgment  for  defendants,  and  plaintiff  ap- 
peals. Reversed  and  remanded,  with  direc- 
tions. 

Don  O.  Carter,  of  Sturgeon,  and  Williams 
ft  Williams,  of  St  Louis,  for  appellant  Fry 
ft  Rodgers,  of  Mexico,  Mo.,  for  regpondents. 

ALLEN,  X  This  Is  a  suit  In  equity  by 
plaintiff  seeking  to  compel  the  defendant  An- 
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nle  C.  Daniel  to  restore  to  a  trust  fund  cer- 
tain moneys  alleged  to  have  been  wrongfully 
paid  to  ber  by  certain  trustees  and  received 
and  retained  by  her.  The  trial  court  sus- 
tained a  demurrer  to  the  petition,  and,  plain- 
tiff declining  to  plead  further,  final  Judgment 
was  entered  against  him,  from  which  he  has 
prosecuted  his  appeal  to  this  court. 

The  petition  alleges,  in  substance,  that 
one  B.  P.  Ritchie  died  testate  in  1889,  dom- 
iciled In  Audrain  county.  Mo.,  possessed  of  a 
large  amount  of  real  and  personal  property; 
that  deceased  left  surviving  him  the  follow- 
ing children,  to  wit:  Wm.  H.  Ritchie,  J.  S. 
Ritchie,  Mary  L.  Long,  Lizzie  R.  Batterson, 
Sue  Canada,  and  Annie  C.  Daniel;  that  Che 
last  will  and  testament  of  said  deceased,  du- 
ly admitted  to  probate  and  established  as 
such  last  will  and  testament,  among  other 
things  provided  as  follows,  to  wit: 

"ly.  I  have  heretofore  made  certain  ad- 
vancements to  my  children  as  follows:  To 
William  H.  Ritchie,  J.  S.  Ritchie,  Mary  L. 
Long,  Lizzie  R.  Batterson  and  to  Sue  Cana- 
da, each  the  sum  of  eight  thousand  dollars, 
and  to  Annie  C.  Daniel  the  sum  of  two  thou- 
sand two  hundred  and  fifty  dollars.  I  wish 
all  my  children  made  equal  and  direct  that 
my  said  daughter  Annie  C.  Daniel  have  the 
use  as  hereinafter  provided  of  an  amount  out 
of  my  estate  sufficient  to  make  her  equal 
with  my  other  children;  that  is  to  say,  An- 
nie C.  Daniel  shall  have  the  use  of  five  thou-' 
sand  seven  hundred  and  fifty  dollars  addi- 
tional to  said  advancement." 

"V.  All  the  rest  and  residue  of  my  estate 
(except  my  banking  Institution  at  Sturgeon 
and  the  capital,  surplus  and  undivided  earn- 
ings thereof)  I  desire  and  direct  shall  be 
equally  divided  among  my  said  six  childrien 
as  follows :  The  shares  of  my  two  sons  shall 
be  held  by  them  absolutely  and  to  their 
heirs  and  assigns  forever.  The  shares  of 
my  two  daughters  Mary  L.  Long  and  Sue 
Canada  shall  be  paid  to  them  respectively 
by  my  said  executors  to  be  held  by  them 
their  heirs  and  assigns  absolutely.  The 
share  of  my  daughter  Lizzie  R.  Batterson 
shall  be  held  by  the  said  W.  H.  Ritchie  and 
J.  S.  Ritchie  or  the  survivor  of  them,  in 
trust,  for  and  during  her  life,  and  that  said 
trustees  pay  her  five  per  cent  per  annum  an- 
nually on  the  amount  so  held  In  full  of  all 
income  thereon,  and  at  her  death  the  princi- 
pal sum  to  be  paid  to  her  heirs.  The  share 
of  my  daughter  Annie  C.  Daniel  together 
with  the  said  sum  of  five  thousand  seven 
hundred  and  fifty  dollars,  shall  in  like  man- 
ner be  held  by  said  trustees,  in  trust,  and 
they  shall  pay  ber  annually  during  her  life 
five  per  cent,  on  the  amount  so  held  and  aft- 
er her  death  one  half  of  the  principal  sum  so 
held  for  ber  use  shall  go  to  my  other  chil- 
dren absolutely  or  in  trust  as  is  herein  pro- 
vided for  the  residue  of  my  estate,  and  said 
trustee  shall  pay  to  Edna  Daniel  daughter 
of  Annie  C.  Daniel  five  per  cent  per  annum 
on  tbe  other  half  of  said  principal  sum  so 


held  in  full  of  Income  on  same  and  at  her 
death  the  said  half  of  said  principal  sum 
shall  be  paid  to  her  children  or  their  heirs 
if  she  have  children ;  if  she  have  no  children 
then  such  sum  shall  be  paid  to  my  heirs. 
Provided,  however,  If  at  the  death  of  my 
said  daughter  Annie  G.  Daniel  she  have  oth- 
er children  beside  the  said  Edna,  then  at 
the  death  of  the  said  Annie  C.  Daniel  the 
whole  of  said  principal  sum  shall  be  paid  to 
her  children  share  and  share  alike." 

The  petition  further  avers  that  the  above- 
named  Wm.  H.  Ritchie  and  J.  8.  Ritchie  du- 
ly qualified  as  trustees  under  the  will  as  well 
as  executors  thereof,  and  discharged  the  du- 
ties of  such  respective  offices  for  a  period 
of  time;  that  thereafter  they  resigned  as 
such  trustees,  and  one  W.  J.  Long  was  ap- 
pointed In  their  stead  by  the  circuit  court  of 
Audrain  county;  that  thereafter  said  Long 
likewise  .  resigned,  and  in  like  manner  one 
J.  E.  Jesse  was  appointed  trustee,  also  there- 
after resigning;  and  that  thereupon  the  de- 
fendant Frank  H.  Canada  was  duly  appoint- 
ed such  trustee  by  said  circuit  court  And 
it  Is  averred  that  the  said  trustee,  Frank  H. 
Canada,  is  made  a  party  defendant  herein 
for  the  reason  that  he  refuses  to  Join  with 
plaintiff  In  this  suit  or  to  prosecute  tbe  same 
in  his  representative  capacity. 

The  petition  further  avers  that  the  per- 
sonal estate  of  said  testator  amounted  to 
about  tbe  sum  of  $141,183.23,  which  amount 
was  to  be  equally  divided  among  the  said 
six  children  of  the  deceased,  under  the  pro- 
visions of  the  will;  that  tbe  share  of  the 
defendant  Annie  G.  Daniel  In  this  amount, 
together  with  the  sum  of  $5,760,  mentioned 
in  item  4  of  the  will,  amounted  to  about  the 
sum  of  $29,283,  which  amount  was  to  be 
held  in  trust  by  said  trustees  according  to 
the  provisions  of  the  wllL 

It  Is  then  averred  that  the  original  trus- 
tees, W.  H.  Ritchie  and  J.  S.  Ritchie,  be- 
tween the  years  1889  and  1896,  Inclusive,  in 
violation  of  the  terms  and  provisions  of  tbe 
will  of  said  testator  paid  to  tbe  defendant 
Annie  C.  Daniel  various  and  divers  sums  of 
money  aggregating  about  $28,376.38,  which 
It  Is  alleged  should  have  been  held  in  trust 
by  said  trustees ;  it  being  averred  that  said 
trustees  only  held  In  trust  for  the  use  and 
benefit  of  defendant  Annie  C.  Daniel  tbe  sum 
of  $6,750. 

The  petition  further  alleges  that  Sue  Can- 
ada, one  of  the  daughters  of  said  testator, 
died  some  years  prior  to  the  institution  of 
this  suit  leaving  as  her  only  heirs  at  law 
this  plaintiff,  tbe  defendant  Frank  H.  Can- 
ada and  Ruth  Canada;  that  the  said  W.  H. 
Ritchie,  J.  S.  Ritchie,  Mary  L.  Long,  Lizzie 
R.  Batterson,  Edna  C.  Daniel,  Ruth  Canada, 
and  Frank  H.  Canada  have  aU  heretofore  as- 
signed, released,  and  conveyed  to  the  de- 
fendant Annie  G.  Daniel  all  of  their  right 
title,  and  interest  In  and  to  the  trust  fund, 
to  be  held  in  trust  in  accordance  with  tbe 
wIU  of  said  B.  P.  Ritchie,  and  that  the  plain- 
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tlS  Is  now  the  only  remaining  beneficiary 
under  said  trust 

The  petition  further  alleges  that  defend- 
ant Annie  C.  Daniel  has  obtained  from  the 
Tarious  trustees,  who  from  time  to  time 
hare  had  charge  of  the  said  trust  fund,  all 
of  the  said  fund,  except  about  the  sum  of 
$435,  which  amount  remains  in  the  hands  of 
the  defendant  Frank  H.  Canada  as  trustee; 
and  plaintiff  avers  that  there  should  now  be 
in  said  trust  fund  approximately  the  sum 
of  $2,000,  which  this  plaintiff  will  be  entitled 
to  receive  upon  the  death  of  defendant  Annie 
C.  Daniel  leaving  no  child  or  children. 

And  it  is  averred  that  the  defendant  An- 
nie C.  Daniel  is  a  widow  61  years  of  age, 
and  that  she  was  the  mother  of  but  one 
child,  viz.,  Edna  C.  Daniel,  mentioned  in 
item  5  of  the  said  will,  and  that  the  said 
Edna  Daniel  died  in  1904,  vrlthout  having 
had  issue. 

And  the  plaintiff  prays  that  defendant  An- 
nie C.  Daniel  be  required  to  pay  back  Into 
the  trust  fund  such  sums  as  may  be  found 
necessary  to  make  up  the  amount  which 
should  be  in  the  hands  of  said  trustee,  and 
that  the  defendant  Frank  H.  Canada  as  such 
trustee  be  required  to  keep  and  hold  said 
trust  fund  and  account  for  the  same  accord- 
ing to  the  terms  of  the  last  will  and  testa- 
ment of  said  B.  P.  Ritchie,  deceased,  and 
for  such  other  relief  as  may  appear  to  be 
Just  and  proper  In  the  premises. 

Defendant  Annie  0.  Daniel  demurred  to 
the  petition  for  the  following  reasons:  "Said 
petition  does  not  state  facts  suflBcient  to 
constitute  a  cause  of  action  against  this  de- 
fendant ;  said  petition  does  not  state  a  cause 
of  action  against  this  defendant;  under  the 
law  and  the  pleadings,  -  plaintiff  is  not  en- 
titled to  the  relief  prayed  for  as  against 
this  defendant;  that,  under  the  facts  set 
forth  in  plaintiff's  petition,  plaintiff  is  not 
entitled  to  equitable  relief  against  this  de- 
fendant; that  plaintiff  has  a  legal  remedy, 
and  is  not  entitled  to  an  equitable  relief; 
that,  under  the  facts  set  forth  in  plaintiff's 
petition,  the  suit  has  been  instituted  against 
the  wrong  parties,  and  there  is  a  defect  of 
parties  defendant"  This  demurrer  was  sus- 
tained, final  Judgment  entered  thereupon  in 
favor  of  defendant  and  against  the  plaintiff, 
and  the  latter  appealed. 

Counsel  for  respondents  advance  many 
reasons  why,  as  they  say,  the  demurrer  was 
properly  sustained  by  the  trial  court  One 
of  these  is  that  plaintiff  has  only  a  con- 
ditional or  contingent  beneficial  Interest  In 
the  trust  fund,  the  title  to  which  is  vested 
In  the  trustee;  that  therefore  plaintiff  is 
without  legal  capacity  to  sue,  the  trustee 
alone  being  capable  of  maintaining  an  action 
for  the  protection  or  preservation  of  the  fund 
or  for  spoliation  thereof. 

[1]  Lack  of  legal  capacity  to  sue  is  a 
ground  for  demurrer  when  it  appears  upon 
the  face  of  the  petition  (see  section  ISOO, 
Rev.  Stat  1909);   but  it  cannot  be  reached 


by  a  general  demurrer,  which  goes  to  the 
cause  of  action,  but  requires  a  special  de- 
murrer specifically  basing  the  objection  to 
the  petition  upon  that  ground.  See  Baxter 
V.  St  Louis  Transit  Co.,  198  Mo.  1,  95  S.  W. 
§56;  Y.  M.  O.  A.  v.  Dnbach,  82  Mo.  475; 
BUss  on  Code  PI.  (3d  Ed.)  p.  620,  i  408.  Sec- 
tion 1801,  Rev.  Stat  1909,  provides:  "The 
demurrer  shall  distinctly  specify  the  grounds 
of  objection  to  pleadings.  Unless  it  does  so, 
it  may  be  disregarded."  The  word  "may"  in 
the  last  sentence  of  this  statute  has  been  con- 
strued to  mean  "should"  (McClurg  v.  Phillips, 
49  Mo.  315),  and  the  statute  has  been  given  a 
strict  construction  by  our  courts.  See  Zeide- 
man  v.  Molasky,  118  Mo.  App.  loa  cit  122, 
94  S.  W.  754. 

The  demurrer  interposed  by  defendant 
Annie  O.  Daniel  goes  to  the  cause  of  action 
and  attempts  to  reach  other  matters  of  ob- 
jection, but  does  not  distinctly  specify  the 
want  of  capacity  of  plaintiff  to  maintain  the 
suit  in  his  own  name  as  a  ground  of  the 
demurrer.  For  this  reason  alone  the  latter 
should  not  have  been  sustained  on  that 
ground.  We  are  not  persuaded,  however, 
that  this  defendant  can  in  any  way  success- 
fully assert  a  want  of  capacity  in  plaintiff 
to  maintain  a  suit  in  equity  in  his  own  name, 
for  the  protection  and  preservation  of  the 
trust  fund,  under  the  circumstances  of  the 
case  appearing  from  the  allegations  of  the 
petition;  and  there  are  reasons  why  we  per- 
haps should  Indicate  our  views  on  this  ques- 
tion at  this  time  rather  than  let  our  deci- 
sion in  this  respect  rest  entirely  upon  the 
failure  to  demur  specially. 

[2,  3]  Our  statute  (section  1729,  Rev.  Stat 
1909)  provides  that  "every  action  shall  be 
prosecuted  in  the  name  of  the  real  party 
in  interest,  except  as  otherwise  provided  in 
the  next  succeeding  section."  The  next  sec- 
tion provides  that  "an  executor  or  adminis- 
trator, a  trustee  of  an  express  trust,  or  a 
person  expressly  authorized  by  statute  may 
sue  in  his  own  name  without  Joining  with 
him  the  person  for  whose  benefit  the  suit  Is 
prosecuted."  However,  the  statute  allowing 
a  trustee  of  an  express  trust  to  sue  in  his 
own  name  does  not  preclude  the  beneficiary 
from  prosecuting  a  suit  without  Joining  the 
trustee.  See  Rogers  v.  Gosnell,  51  Mo.  466; 
McComas  v.  Insurance  Co.,  66  Mo.  573; 
Chouteau  v.  Boughton,  100  Mo.  411,  13  S.  W. 
877;  Rothwell  v.  Skinker,  84  Mo.  App.  169. 
It  Is  well  settled  that  for  the  taking  or  damag- 
ing of  trust  property  either  the  trustee  or 
the  beneficiary  may  sue.  See  Barton  Bros.  v. 
Martin,  60  Mo.  App.  357.  Indeed,  the  general 
rule  Is  that  the  cestui  que  trust,  as  being  the 
real  party  in  interest,  may  maintain  a  bUl 
in  equity  for  the  benefit  of  the  trust  estate 
and  the  protection  of  his  interests.  "So 
where  the  trustee  refuses  to  sue  either  at 
law  or  In  equity,  for  the  protection  of  the 
trust  estate,  the  cestui  que  trust  may  come 
into  equity  and  maintain  a  bill  for  relief, 
as  otherwise  he  would  be  without  a  remedy. 
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But,  as  It  la  the  duty  of  the  trustee  to  protect 
the  trust  estate,  the  cestui  que  trust  cannot 
maintain  the  suit  without  an  allegation  and 
proof  of  a  demand  on  the  trustee  to  sue  and 
a  refusal  on  his  part  to  do  so."  22  Ency.  Fl. 
&  Pr.  158,  and  authorities  cited. 

The  general  rule  on  this  subject,  and 
abundantly  supported  by  the  authorities,  is 
stated  In  Gyc.  as  follows:  "As  a  general  rule 
the  proper  complainant  to  bring  a  suit 
against  a  third  party,  relative  to  a  trust, 
such  as  for  the  recoverj-  of  trust  property,  Is 
the  trustee,  and  not  the  cestui  que  tru9t,  ex- 
cept where  the  trugtee  neglcett  or  refutes  to 
act,  or  ctmnot  sue  on  account  of  his  oicn 
fraud  or  neglect  of  duty,  or  has  acquired  an 
adverse  interest,  and  is  made  a  party  defend- 
ant."    (The  Italics  art  ours.)     39  Cyc.  614. 

[4-8]  Wie  entertain  no  donbt  whatsoever 
as  to  the  right  of  plaintiff  to  maintain  a  bill 
in  equity  for  the  protection  and  preserration 
of  the  trust  estate  In  which  he  Is  beneficially 
interested  and  as  to  which  he  is  in  fact  the 
real  party  in  interest,  where  the  trustee  re- 
fuses to  act.  And  It  is  here  alleged  that  the 
trustee  refuses  either  to  bring  the  action  him- 
self or  to  join  with  plalntift  herein.  Certain- 
ly the  plaintiff  is  not  bound  to  stand  idly  by 
and  see  the  trust  fund  paid  out,  and  perhaps 
consumed  and  dissipated,  because  of  the  re- 
fusal of  his  trustee  to  perform  tils  duty. 
Nor  do  we  think  that  the  right  of  one  in  the 
iwsltion  of  plaintiff  to  maintain  an  action 
of  this  character  is  vitally  affected  by  the 
question  as  to  whether  lUs  interest  in  the 
trust  fund  is  a  vested  or  a  contingent  one, 
as  is  insisted  by  counsel  for  respondents. 
In'  general,  a  remainderman  is  entitled  to 
eqnltable  relief  whenever  necessary  to  protect 
his  Interest  against  loss  or  injury.  The 
rights  and  remedies  of  a  contingent  remain- 
derman are  necessarily  much  more  extensive 
in  equity  than  at  law.  "While  he  will  not 
be  allowed  to  recover  damages  for  that  which 
may  not  be  his,  he  should  be  allowed  to 
prevent  the  destruction  of  that  which  may 
become  his."  16  Cyc.  658,  659;  Taylor  v. 
Adams,  93  Mo.  App.  277.  Thus  a  contingent 
remainderman  may  not  maintain  an  action 
for  waste,  although  he  Is  entitled  to  have  his 
contingent  Interest  protected  in  equity,  and 
an  injunction  will  He  to  prevent  future  waste. 

Here  plaintiff  is  not  seeking  to  have  paid 
to  him  the  money  alleged  to  have  been  wrong- 
fully paid  out  of  the  trust  fund  to  the  defend- 
ant Annie  C.  Daniel,  but  to  have  the  same 
restored  to  the  trust  fund  to  be  held  in  trust 
and  the  income  thereon  paid  to  the  defendant 
during  her  lifetime ;  the  corpus  thereof  being 
kept  Intact  for  the  purpose  of  the  trust,  In 
accordance  with  the  clear  provisions  of  the 
will  creating  the  same.  That  aU  the  other 
beneficiaries  under  this  trust  have  seen  fit 
to  convey  to  the  defendant  Annie  G.  Daniel 
their  respective  Interests  therein  cannot  in 
any  wise  affect  the  right  of  the  plaintiff  to 
have  the  terms  of  the  will  carried  out,  so 
far  as  coacems  his  beneficial  Interest  in  the 


trust  fund,  and  to  have  the  trust  executed 
according  to  the  expressed  intent  of  the 
testator. 

We  are  referred  to  Morrow  v.  Morrow,  113 
Mo.  App.  444,  87  S.  W.  690,  as  deciding  that 
an  action  such  as  this  cannot  be  maintained 
by  the  cestui  que  trust,  but  must  be  brought 
by  the  trustee.  In  that  case  infant  plain- 
tiffs instituted  a  suit  in  equity  by  their  cura- 
tor, seeking  to  compel  money  to  be  refunded 
to  an  administrator  and  held  by  him  so  as 
to  be  available  for  the  payment  of  contingent 
bequests  to  said  infants;  such  bequests  not 
being  payable  to  the  Infants  unless  they  sur- 
vived the  period  of  minority  and  became  of 
lawful  age.  It  was  held  that,  since  no  trus- 
tee was  designated  in  the  will  to  hold  the 
fund  in  question,  ttie  executor  became  such 
trustee;  that  the  plaintiffs,  being  without 
legal  title  during  their  minority,  could  not 
maintain  the  action  by  their  curator,  but 
that  such  right  resided  alone  in  their  trus- 
tee. We  do  not  subscribe  to  all  that  Is  said 
in  the  opinion  in  that  case,  but  an  examina- 
tion of  the  facts  of  the  case  discloses  that  it 
does  not  fall  within  the  rule  expressed  above 
to  the  effect  that  a  cestui  que  trust  may 
maintain  an  action  such  as  the  one  before 
us,  where  the  trustee  has  refused  to  act  and 
Is  made  a  defendant  In.  the  Morrow  Case 
there  was  no  averment  of  demand  upon  the 
trustee  to  bring  the  action,  or  his  refusal  to 
do  80  or  to  join  with  plaintiffs  therein,  and 
It  seems  that  he  was  not  made  a  defendant 
In  his  representative  capacity.  This  being 
the  case,  the  decision  of  the  court  that  the 
plaintiffs  could  not  maintain  their  action  was 
within  the  established  doctrine  on  this  sub- 
ject, for  it  is  primarily  the  duty  of  the  trus- 
tee to  protect  the  trust  estate,  and  the  gen- 
eral rule  is  that  the  cestui  que  trust  cannot 
maintain  such  suit  without  allegation  and 
proof  of  a  refusal  of  the  trustee  to  act. 
Hence,  regardless  of  what  was  said  in  the 
Morrow  Case,  from  the  facts  of  the  case  It 
is  not  authority  for  any  different  rule  of 
decision  on  this  question  than  that  which 
we  have  announced  above ;  and  we  are  dted 
to  no  other  decision  holding  to  a  contrary 
doctrine  in  an  equity  case  of  this  character. 
For  the  reasons  hereinabove  stated,  we  are 
convinced  that  plaintiff  is  entitled  to  main- 
tain this  action. 

[7,  S]  Furthermore  it  must  be  conceded 
tltat  as  against  the  trustee  the  cestui  que 
trust  is  the  proper  imrty  to  bring  the  suit 
Here  the  defendant  Annie  C.  Daniel  must  be 
regarded  as  a  trustee  ex  maleflclo,  for  ac- 
cording to  the  allegations  of  the  petition  she 
has  received  from  the  trustee  moneys  to 
which  she  is  not  entitled,  under  circumstanc- 
es which  charge  her  with  full  notice  of  their 
trust  character,  and  in  express  violation  of 
the  terms  of  the  trust  created  by  the  will. 
As  to  such  moneys  she  therefore  becomes  a 
trustee  for  plaintiff;  and,  where  the  legal 
trustee  falls  and  refuses  to  undertake  to  re- 
cover the   property,   the   cestui   que  trust 
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sboiild  have  the  right  to  maintain  a  bill  in 
equity  to  tliat  end. 

Counsel  for  respondents  further  insist  tliat 
no  cause  of  action  Is  stated  for  the  reason 
that  the  provision  of  the  will  with  respect  to 
the  remainder  in  the  trust  fund  in  question 
violates  the  rule  against  perpetuities,  which 
forbids  the  creation  of  estates  so  limited  as 
to  take  effect  at  a  day  more  distant  than 
during  a  life  or  lives  in  being  and  21  years 
thereafter,  with  the  addition  of  the  usual 
period  of  gestation,  and  that  therefore  the 
remainder  Is  Y(Ad.  But  we  need  not  dwell 
upon  this,  for  the  mere  statement  of  the  rule 
shows  that  this  provision  does  not  in  any 
manner  contravene  it,  as  the  estate  In  re- 
mainder is  here  limited  to  take  effect  upon 
the  death  of  persons  in  being  at  the  time  of 
the  testator's  death.  See  Shepperd  v.  Fisher, 
2M  Mo.  loc.  dt  243,  103  S.  W.  88».  Counsel 
for  respondents  also  urge  that  the  trustee's 
right  to  recover  from  the  defendant  Annie  C. 
Daniel  the  moneys  alleged  to  have  been  Im- 
properly paid  her  appears  upon  the  face  of 
the  petition  to  be  barred  by  limltatlonB,  and 
that  as  the  trustee  is  hatred  so  Is  the  bene- 
ficiary. This  contention  is  based  upon  the 
allegations  of  the  petition  to  the  effect  that 
the  original  trustees  paid  to  Annie  C.  Daniel 
the  great  bulk  of  this  portion  of  the  trust 
estate  between  the  years  1889  and  1896.  In 
this  connection  it  will  be  observed  that  a 
further  portion  of  the  fund  appears  to  have 
been  paid  to  her  later  at  a  time  or  times  not 
appearing  on  the  face  of  the  petition. 

[1]  The  defendant  may  take  advantage  of 
the  statute  of  limitations  by  demurrer  when- 
ever the  face  of  the  petition  shows  the  bar 
to  be  complete.  Burrus  v.  Cook,  215  Mo. 
496,  114  S.  W.  1065;  Pineland  Mfg.  Co.  v. 
Trust  Ca,  139  Mo.  App.  209,  122  S.  W.  1133. 
But  here  again  we  think  the  demurrer  should 
have  been  a  special  one,  distinctly  specifying 
the  bar  of  the  statute  as  a  ground  thereof. 
Under  the  statute  (section  1801,  supra)  it 
has  been  so  held  in  an  action  at  law  (State 
ex  rel.  v.  Spencer,  79  Mo.  314),  and  no  good 
reason  Is  perceived  why  a  different  rule 
should  obtain  in  equity.  See  Burrus  v.  Cook, 
supra.  But,  in  any  event  we  think  that  this 
point  is  not  well  taken. 

[10]  As  between  the  cestui  qne  trust  and 
the  trustee,  the  statute  of  limitations  can 
never  run.  It  is  true  that  in  general  this 
rule  holds  good  only  as  between  the  cestui 
qne  trust  and  the  trustee,  and  not  between 
tile  cestui  que  trust  and  the  trustee  on  one 
side  and  strangers  on  the  other.  See  Ewing 
v.  Shannahan,  U3  Mo.  loc.  clt  197,  20  S.  W. 
1065.  However,  since  the  defendant  Annie 
C.  Daniel,  under  the  allegations  of  the  peti- 
tion, must  be  held  to  have  become  a  trustee 
ex  malefldo,  the  statute  should  no  more  be 
allowed  to  run  in  her  favor  against  the  plain- 
tiff than  In  favor  of  the  legal  trustee.    See 


Elliott  V.  Machine  Co.,  236  Mo.  loc.  dt  567, 
139  S.  W.  356. 

Other  points  made  are  so  obviously  with- 
out merit  as  to  call  for  no  discussion  by  us. 
Under  the  facts  averred  in  the  petition,  plain- 
tiff should  be  permitted  to  maintain  the  ac- 
tion in  his  own  name ;  and  the  petition  states 
a  good  cause  of  action  for  equitable  relief. 
The  court  therefore  erred  in  sustaining  the 
demurrer  thereto. 

For  the  reasons  given  above,  the  Judgment 
of  the  circuit  court  should  be  reversed  and 
the  cause  remanded,  with  directions  to  over- 
rule the  demurrer,  and  that  the  cause  pro- 
ceed to  trial,  to  the  end  that  equity  may 
afford  plaintiff  such  relief  as  the  facts  may 
warrant.    It  is  so  ordered. 

RBTNOLDS,  P.  J.,  and  NORTONI.  J.,  om- 
cor. 


HAAS  T.  AMERICAN  CAR  &  FOUNDRY 

CO. 

(St  tionis  Court  of  Appeals.    Missouri.    Feb. 

4,  1913.) 

1.  TBIAI,    (I    262*)— iNSTBUCTIONa— Appuca- 
BILITT  TO  EVIDKNCB. 

Where,  in  an  action  for  injuries  to  an  em- 
ployfi  struck  by  a  board  thrown  back  by  a  cir- 
cular saw,  the  evidence  did  not  show,  as  alleg- 
ed in  the  petition,  that  the  saw  or  table  was 
old,  defective,  or  ont  of  repair,  or  that  the  saw 
was  running  anevenly,  or  that  it  was  loose  on 
its  axle,  or  wobbled,  but  only  showed  that  the 
table,  which  was  adjustable  in  height  to  the 
thickness  of  the  board,  wobbled,  and  the  evi- 
dence did  not  show  that  the  saw  as  operated 
was  not  a  safe  appliance  for  employes  to  nse, 
or  that  the  place  was  not  safe  for  them  to 
work  near  or  about,  an  instruction  authorizing 
a  verdict  for  the  employ^  on  finding  that  the 
saw  and  table  were  old,  defective,  worn  loose, 
and  ont  of  repair,  and  the  saw  running  un- 
evenly, so  that  it  would  kick,  was  erroneons, 
because  not  sustained  by  evidence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  IS  605,  596-612;   Dec.  Dig.  f  252!^ 

2.  Master  ano  Sebvant  (|S  101, 102*)— Obu- 
OATioN  OF  Mabteb— Gabs  Rbquibed. 

An  employer  is  not  an  Insurer  of  the  safe- 
ty of  his  employes,  and  need  only  exercise  or- 
dinary care  to  provide  a  reasonably  safe  place 
for  them  to  work,  considering  the  character  of 
the  work. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  135,  171,  174,  178-184. 
102;  Dec.  Dig.  U  101,  102.*] 

8.  BfABTBB  AND  Sebvant  ((  217*)— IrrjTJKT  ■«> 

Sbbvamt— AssmcpnoiT  of  Risk. 

An  employer  may  conduct  his  bnsineBs  in 
his  own  way,  and  an  employ^,  knowing  the  bas- 
ards  of  the  employment  as  the  business  is  con- 
ducted, impliedly  waives  the  right  of  compen- 
sation for  injuries  resultinK  from  causes  inci- 
dent thereto,  though  a  different  method  of 
conducting  the  business  would  be  less  danger- 
ous. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  SI  574-400;    Dec.  Dig.  S 

4.  Mabteb  and  Sebvart  (S  283*)— Irjtjbt  to 
Sebvant— Evidence— iNBTBTTcnoRS. 

Where,  in  an  action  for  injuries  to  an  em- 
ploy£  stmck  by  a  board  thrown  back  by  a  dr- 
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cnlar  saw,  the  evidence  showed  that  all  em- 
ployes working  at  the  saw  knew  that  the 
boards,  If  not  held  in  place  by  the  operator, 
were  liable  to  be  thrown  back,  and  that  the 
table  was  adjusted  according  to  the  work  done, 
so  that,  with  the  saw  moving  rapidly  against 
a  board  on  the  movable  table,  there  would  be 
more  or  less  wobbling,  an  instruction  that  If 
near  the  saw,  when  in  operation,  was  not  a 
safe  place  for  employes  to  work,  and  the  em- 
ployer knew,  or  with  ordinary  care  might  have 
known,  that  the  saw  and  table  were  out  of  re- 
pair, and  would  throw  out  boards,  and  were 
dangerous  to  employes  working  near  them,  the 
employe  could  recover,  was  erroneous  for  us- 
ing the  word  "safe"  without  qualification,  and 
thereby  throwing  on  the  employer  the  duty  of 
provi(Ung  an  absolutely  safe  place  in  which  to 
work. 

[Ed.  Note. — For  other  cases,  see  Sfoster  and 
Servant,  Cent.  Dig.  §{  U4&-il6e,  1158-X160; 
Dec  Dig.  §  293.*] 

B.  Master  and  Sebvant  (|  268*)— Injuby  to 
Sebvant— Liability. 

Where  an  injury  to  an  employe  might  have 
resulted  from  more  than  one  cause,  for  only 
one  of  which  the  master  was  liable,  the  em- 
ploye, to  recover,  must  prove  that  the  injury 
arose  from  the  former  cause. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {f  877-808,  955;  Dec.  Dig. 
{  265.*] 

6.  Masteb  and  Sebvant  (|  177*)— Injuby  to 
Servant— Fellow  Sebvants— Neglioence. 
Where  an  employe,  struck  by  a  board 
thrown  back  by  a  circular  saw,  was  injured 
through  the  negligence  of  a  coemploye,  oper- 
ating the  saw,  in  failing  to  properly  control  the 
board,  the  employer  was  not  liable;  the  em- 
ployes being  fellow  servants. 

[Ed.  Note.— For  other  cases,  see  Master 
and  Servant,  Cent.  Dig.  §|  307,  352,  353;  Dec. 
Dig.  S  177.*] 

Appeal  from  St  Louis  Circuit  Coart;  Chas. 

C.  Allen,  Judge. 

Action  by  Peter  Haas,  known  as  Peter 
Harrys,  against  the  American  Car  &  Foundry 
Company.  From  a  Judgment  for  plaintiff, 
defendant  appeals.  Reversed,  and  cause  re- 
manded. 

Watts,  Dines,  Gentry  &  Lee,  of  St  Louis, 
for  appellant  Ernest  C.  Dodge,  of  St  Louis, 
for  respondent 

REYNOLDS,  P.  T.  By  the  amended  peti- 
tion in  this  case,  upon  which  it  was  tried. 
It  Is  averred  in  substance  that  plalntUT  was 
in  the  employ  of  defendant  as  a  carpenter; 
that  defendant  was  negligent  In  the  opera- 
tion of  Its  plant  and  the  machines  and  ma- 
chinery therein,  especially  in  the  operation 
of  \  circular  saw.  In  this,  that  the  "saw  and 
table  In  which  it  was  fitted,  were  old,  defec- 
tive and  worn  loose  and  out  of  repair,  and 
said  saw  ran  unevenly  and  'wobbled'  and 
was  not  a  safe  or  proper  appliance  or  ma- 
chine for  employes  to  use,  and  was  not  a  safe 
place  for  employes  to  work  near  or  about 
all  of  whlcb  was  well  known  to  the  defend- 
ant, or  could  have  been  ascertained  by  the 
exercise  of  ordinary  care;  •  •  •  that  said 
saw  in  its  defective  and  worn  condition 
would  'kick'  or  throw  back  loose  boards  when 


being  operated,  which  were  liable  to  Injure 
employes,  all  of  which  was  well  known  to  the 
defendant  or  could  have  been  ascertained  by 
the  exercise  of  ordinary  care."  That  plain- 
tiff on  the  third  day  of  September,  1909, 
while  exercising  ordinary  care  for  his  own 
safety,  was  carrying  on  bis  ordinary  work 
near  the  saw  and  tmconsclous  of  any  danger, 
and  that  "by  reason  of  the  negligence  of  de- 
fendant in  not  providing  a  safe  place  in 
which  to  work,"  a  loose  board  was  kicked 
or  thrown  backwards  by  the  action  of  the 
defective  saw  against  plaintltrs  right  side, 
fracturing  three  ribs  and  puncturing  and 
rupturing  his  liver  and  otherwise  Injuring 
him,  rendering  him  a  cripple  for  his  natural 
life.  Damages  In  the  sum  of  |2,000  are 
claimed. 

The  answer  was  a  general  denial. 

At  a  trial  before  a  court  and  jury  there 
was  a  verdict  for  plaintiff  In  the  sum  of 
$1,000.  Judgment  followed  from  which  de- 
fendant has  duly  perfected  appeal  to  this 
court,  having  filed  its  motion  for  a  new  trial 
and  saving  exceptions  to  that  being  over- 
ruled. 

It 'appears  from  the  evidence  In  the  case 
that  plaintiff  was  a  native  of  Greece  and  was 
obliged  to  testify  through  an  interpreter  as 
was  also  the  case  with  practically  all  of  his 
witnesses. 

Plaintiff  testified  that  he  was  twenty-seven 
years  old;  had  been  in  St  Louis  since  1905, 
was  a  carpenter  by  trade  and  had  been  work- 
ing as  such  since  he  was  fifteen  years  old; 
went  to  work  for  'defendant  In  1905,  working 
for  three  years  and  eight  mouths ;  then  laid 
off;  went  back  again  to  work  at  the  same 
place  and  had  been  working  there  about  two 
and  a  half  or  three  months,  engaged  in  car- 
penter work,  making  the  sides  of  cars  which 
defendant  was  building.  The  large  boards 
used  In  the  construction  of  the  cars  were 
brought  to  the  workmen  on  the  track  upon 
which  the  cars  under  construction  were 
placed;  the  carpenters  going  to  the  room  In 
the  works  where  a  saw  was  being  operated 
for  cutting  the  smaller  boards,  which  they 
themselves  cut  into  proper  sizes.  Just  as 
plaintiff  entered  the  door  of  this  room  on  the 
day  of  the  accident,  whether  to  get  a  board 
already  cut  or  to  cut  one  himself  is  not  clear, 
he  was  strnck  and  received  the  injuries  al- 
leged.' They  were  undoubtedly  very  serious, 
in  all  probability,  permanent  This  Is  prac- 
tically all  that  plaintiff  himself  knows  of  the 
accident  as  It  appears  from  the  testimony  of 
others  that  he  was  unconscious  for  quite  a 
while  after  it  occurred,  not  recovering  con- 
sciousness until  after  he  was  taken  to  a  hos- 
pital and  operated  upon.  Plaintiff  further 
testiiied,  however,  that  he  had  previously 
gone  into  this  room  where  this  saw  was  to 
cut  boards  twice  in  one  hour  of  that  day. 
This  last  time  when  he  entered  he  was  struck 
as  soon  as  he  entered  and  fell  down;   had 
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always  been  going  Into  this  Toom  to  get  these 
pieces  of  board  as  they  were  cut.  Plaintiff 
lurther  testified  as  to  his  condition  prior  to 
and  subsequent  to  the  accident,  and  as  to 
what  he  had  previously  earned  and  tliat  he  is 
no  longer  able  to  work  at  his  trade  of  a  car- 
penter. As  no  complaint  Is  made  of  the  ver- 
dict as  to  its  amount,  it  is  unnecessary  to 
touch  further  upon  this  part  of  the  case. 

One  of  the  witnesses  for  plaintiff,  also  a 
carpenter  In  the  employ  of  defendant,  but 
who  was  not  present  at  the  time  plaintiff 
was  hurt,  testified  that  he  had  been  engaged 
in  the  same  kind  of  carpenter  work  as  had 
plaintiff;  was  cutting  and  carrying  boards 
from  this  saw  room  to  the  car  on  which  he 
was  working;  had  sawed  boards  with  this 
saw  himself;  had  gone  twice  the  day  of  tliis 
accident  to  get  some  boards  which  had  been 
cut  but  did  not  notice  the  saw  in  operation. 
Sometimes  It  would  be  in  operation,  some- 
times stopped;  could  not  tell  how  many  times 
he  had  seen  it  in  operation  that  week.  The 
workmen  were  going  In  and  out  of  the  room 
in  which  this  saw  was  operated  every  day 
several  times  a  day,  as  they  needed  pieces 
for  their  work.  Witness  had  operated. this 
saw  himself  several  times  before  the  accident; 
It  was  in  the*  same  condition  on  the  day  plain- 
tiff was  injured  as  on  the  day  before ;  had 
noticed  it  on  that  day  and  it  ran  the  same 
as  always ;  whenever  you  put  a  board  in,  it 
"'as  "wobbling"  all  the  time.  From  the  time 
be  had  been  at  work  at  the  foundry  he  bad 
seen  this  saw  in  operation  from  time  to  time. 
The  saw  was  working  as  usual  on  the  day  of 
the  accident 

On  cross-examination  he  testified  that 
there  was  no  one  in  particular  in  charge  of 
the  saw  who  stayed  with  it  all  the  time; 
when  a  carpenter  wanted  lumber  sawnd  he 
would  go  there,  take  the  lever  and  adjust 
the  saw  himself  and  saw  the  board.  When 
witness  went  there  to  saw  lumber  he  adjust- 
ed the  saw  himself  to  saw  the  particular 
piece  that  he  came  to  saw  and  would  turn  on 
the  power  himself,  the  saw  being  operated 
by  means  of  electricity.  The  saw  was  pro- 
vided there  for  the  use  of  the  carpenters 
whenever  they  had  need  of  it  "There  was 
no  fault  with  the  saw  itself.  It  was  a  metal 
saw.  It  cut  the  timber  all  right  There  was 
a  gauge  on  one  side  of  the  saw.  That  regu- 
lated whether  it  would  be  wider  or  narrower. 
It  was  for  the  purpose  of  regulating  the 
strips  you  saw  off  of  the  lumber.  It  can  be 
put  up  close  to  the  slot  or  away  from  the 
slot  according  to  the  width  of  the  strip  that 
you  wish  to  saw  off.  The  carpenter  regulates 
that  Nobody  had  anything  to  do  with  that 
except  the  carpenter  who  wanted  to  saw  a 
strip  off."  This  vrltness  further  testified  that 
by  "wobbling"  he  meant  that  the  saw  "wob- 
bled" becattse  there  was  no  guard  to  stop  the 
saw  from  "wobbling."  The  saw  did  not  have 
a  guard;  it  came  up  in  the  board  table,  the 
top  of  the  saw  leading  tlirough  a  slot,  which 


Is  just  enough  for  the  thlcknees  of  die  saw 
to  go  through  in  as  it  revolves.  The  top  or 
edge  of  the  saw  projects  above  the  top  of 
the  table.  It  Is  this  top  which  is  raised  or 
lowered.  The  saw  itself  is  not  raised  or 
lowered,  being  fixed  to  the  axle  of  the  shaft. 
The  carpenter  who  uses  it  raises  or  lowers 
the  top  of  the  table  as  far  as  be  wants  it 
according  to  the  thickness  of  the  lumber.  If 
you  want  to  make  the  saw  lower  for  a  thin- 
ner board,  you  raise  the  top  of  the  table 
higher.  It  is  a  movable  table  and  the  car- 
penter adjusted  that  for  himself.  The  saw 
has  to  xun  evenly  in  this  slot  to  keep  it  from 
going  out  the  sides  of  the  slot  It  revolves 
at  a  very  high  rate  of  sjieed,  so  high  that 
when  you  hold  the  board  against  it  it  shakes 
in  your  hand.  The  carpenter  who  is  sawing 
pushes  the  board  up  against  the  saw  with  his 
hands. 

Another  witness  testified  that  he  was  em- 
ployed in  the  shops  of  defendant  and  was 
present  when  plaintiff  was  hurt  He  had 
gone  in  with  his  own  piece  of  board  to  saw 
it,  and  another  man,  an  American,  came  in 
with  a  piece  which  he  wanted  to  saw.  The 
witness  gave  way  to  him  so  that  the  Ameri- 
can could  get  through  with  his  work  first 
the  witness  waiting  there  until  the  American 
workman  should  get  through.  The  witness 
stayed  right  behind  this  workman  and  to  one 
side  of  him.  Plaintiff  was  coming  from  the 
outside.  As  soon  as  he  entered  the  door  the 
board  struck  him  and  hurt  him — shot  into 
him  as  quickly  as  if  fired  from  a  gun;  it 
came  from  the  table  where  the  saw  was  be- 
ing operated.  There  was  a  big  power  on  the 
saw  that  kicked  the  board  backwards  and 
struck  respondent  and  he  fell  down.  This 
saw  was  running  exactly  Uke  the  other  saws, 
running  in  the  usual  w.ay  as  other  machines 
there.  On  the  morning  of  the  accident  It  was 
In  place  Just  as  all  the  other  saws  except 
that  on  this  one  they  could  raise  the  boards, 
the  surface  of  the  table,  up  or  down  the  way 
they  wanted  it  when  they  wanted  to  saw  a 
piece.  This  table  is  on  top  of  a  stand  and  in 
the  center  is  the  saw.  While  he  was  sawing 
the  table  was  "wobbling." 

On  cross-examination  witness  stated  that 
all  the  other  saws  he  had  used  of  the 
kind  like  the  one  in  question  didn't  cause  a 
vibration  or  "wobbling"  of  the  table;  that 
when  there  is  a  very  big  power  on  it  "wob- 
bles" the  table.  Any  saw  that  runs  with  iAg 
power  shakes  the  table,  but  doesn't  kl(& 
the  board  backward.  The  board  that  struck 
plaintiff  was  split  in  two  pieces;  one  piece 
went  backward;  it  had  Just  got  the  finish  of 
the  saw  when  it  kicked  backward.  The  out- 
side strip  was  the  one  that  did  this,  the  other 
side  remaining  In  place.  Witness  saw  the 
piece  that  struck  plaintiff  before  it  left  the 
saw.  The  man  who  was  operating  was  hold- 
ing the  piece ;  that  is,  was  pushing  from  the 
inside  of  the  saw.  He  could  not  put  his 
hand  on  the  other  side,  so  that  was  left  loose. 
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Any  board  tliat  Is  fed  into  one  of  these  saws, 
tbe  snw  revoivlng  at  a  high  rate  of  speed, 
woTdd  be  kicked  back  on  all  the  saws  If 
aomebody  did  not  hold  it;  they  had  some 
other  saws  on  the  platform  that  never  kicked 
backward.  In  operating  the  saw  in  question 
the  man  who  puts  the  board  in  must  push 
it  along;-  if  he  doesn't  push  it  along  and 
hold  it  tight  with  his  hands  it  will  kick  back 
at  him — shQot  back  like  a  gun.  In  every  in- 
stance in  using  this  saw  for  sawing  a  board, 
^vitnes3  testified  that  he  held  the  board  tight 
as  he  fed  it  into  the  saw  to  keep  It  from 
being  kicked  back  by  the  force  of  the  saw. 
When  the  board  was  sawed  through  and  the 
saw  had  finished  its  work,  one  piece  would 
be  thrown  to  one  side  and  the  one  that  was 
needed .  for  use  would  be  taken  out  by  the 
man  who  had  sawed  it.  Othermen  carry  away 
the  useless  pieces.  In  the  present  instance 
the  American  had  just  finished  sawing  the 
piece  he  had  in  and  as  soon  as  it  was  finish- 
ed "the  saw  grabbed  the  board  backwards." 

Another  witness  for  plaintlfT  testified  that 
he  was  also  working  as  a  carpenter  for  ap- 
pellant; had  been  working  for  it  about  three 
years;  was  working  there  on  the  day  of  the 
accident;  knew  the  saw;  had  operated  it  many 
times  but  had  not  operated  it  on  the  day 
of  the  accident  although  he  had  operated  it 
almost  every  day.  The  table  in  which  the 
saw  operated  was  about  four  feet  long  and 
the  saw  came  up  through  a  slot  in  about  the 
middle  of  the  table  which  had  a  board  on 
top  of  It  and  that  was  movable;  you  have  to 
move  that  board  backward  and  forward  ac- 
"cording  to  the  width  you  want  to  get  When 
you  put  boards  on  the  table  it  trembled. 
When  it  was  In  operation  the  saw  and  the 
board  and  the  table  trembled  and  when  the 
board  trembled  it  kicked  back. 

On  cross-examination  witness  testified  that 
to  keep  it  from  kicking  back  the  man  oper- 
ating had  to  catch  the  boards  strong;  if  you 
leave  them  run  loose  they  kick  back;  if  you 
leave  the  board  alone  on  top  of  the  table  it 
would  come  back  as  soon  as  the  saw  struck 
it;  bad  seen  two  men  working  at  the  table 
but  when  he  had  worked  it  had  done  it  alone. 
The  workmen  did  not  have  to  go  and  get 
permission  from  any  officer  or  superintend- 
ent of  defendant  to  use  the  saw;  the  men 
used  it  themselves  whenever  they  had  need  of 
it;  when  they  wanted  to  use  it  they  would 
start  the  power  by  taking  hold  of  the  handle, 
turning  on  the  electricity  and  gauging  the 
board  into  the  saw.  When  operating  the 
saw  on  a  board  a  man's  hands  trembled;  the 
faster  the  saw  moves  the  more  tremble  there 
is;  when  the  saw  goes  at  a  high  rate  of 
speed  you  have  to  hold  the  board  more  firmly 
to  keep  it  from  coming  back.  Witness  knew 
of  other  saws  at  work  in  this  shop  that  did 
not  tremble  although  run  very  fast  but  they 
were  not  the  same  kind  as  this  one,  which 
was  a  rip  saw.  When  a  carpenter  wishes 
to  saw  a  piece  he  measures  to  get  the  piece 


sawed  off  the  exact  width  that  he  wants. 
There  is  a  strip  on  the  table  which  is  movable, 
moving  in  or  out,  according  to  the  width  of 
the  thickness  of  the  strip  that  is  sawed.  The 
hole  or  slot  in  the  table  through  which  the 
saw  runs  is  twelve  or  fifteen  inches  long  and 
about  an  inch  or  an  inch  and  a  quarter  wide. 

Another  witness  for  plalntlfiC,  also  a  car- 
penter in  the  employ  of  defendant  but  not 
present  when  the  accident  happened,  testified 
that  he  had  operated  this  saw  many  times; 
bad  sawed  on  it  every  day  both  before  and 
after  the  accident  to  the  respondent;  saw  it 
on  the  day  of  the  accident  The  saw  seemed 
to  the  witness  like  any  other  saw  on  a  table 
and  when  he  put  the  board  into  it,  it  was 
trembling  on  account  of  the  amount  of  power 
turned  on.  iWben  one  wanted  to  saw  a  piece 
of  lumber  he  had  to  raise  up  the  table  to  the 
required  height,  and  as  soon  as  he  put  the 
piece  of  board  against  the  saw,  bad  to  push 
it  bard  so  as  to  saw';  that  was  the  cause  of 
the  trembling  in  the  table.  When  he  put  the 
board  in  and  against  the  saw  It  was  trem- 
bling so  hard  that  he  bad  to  push  it  in  with 
his  hands;  many  times  it  was  trying  to  kick 
back  but  he  kept  pushing  It  so  that  the  saw 
would  go  clear  through.  The  reason  for  this 
trembling,  this  witness  said,  was  .the  great 
power  that  was  on  and  because  the  top  of  the 
table  was  loose;  that  was  the  cause  of  the 
trembling  of  the  board.  It  made  the  board 
tremble  because  when  the  table  moves  and 
trembles  the  board  is  also  going  back,  and 
when  it  is,  the  saw  catches  it  and  throws  it 
backward. 

On  cross-examination  witness  testified  that 
he  bad  never  seen  the  teeth  of  this  saw  catch 
in  the  slot.  The  saw  has  to  revolve  pretty 
straight  to  keep  it  from  coming  in  contact 
with  the  edges  of  the  slot ;  it  goes  straight ; 
it  revolves  straight  so  far  as  being  straight 
on  the  axle  is  concerned.  The  trembling  that 
he  referred  to  is  caused  by  the  liigh  power 
that  revolves  the  saw.  At  any  time  if  you 
leave  your  hands  off  of  the  piece  and  do  not 
hold  it  tight  the  saw  will  pitch  it  back  and 
if  you  leave  a  piece  lay  there  and  let  it  get 
away  on  the  table  and  get  in  the  way  of  the 
saw  as  soon  as  the  saw  strikes  it  it  vrlll 
throw  it  back. 

This  was  practically  all  the  testimony 
introduced  on  behalf  of  plaintiff.  At  the 
close  of  it  counsel  for  defendant  asked  the 
court  to  instruct  the  Jury  that  under  the 
pleadings  and  evidence  in  the  case,  plaintiff 
is  not  entitled  to  recover.  The  court  refused 
to  give  this  Instruction,  whereupon  counsel 
for  defendant  announced  that  they  would 
stand  on  the  demurrer  and  would  introduce 
no  evidence. 

At  the  instance  of  plaintiff  the  court  In- 
structed the  Jury,  in  substance,  that  if  they 
found  from  the  evidence  that  at  the  time  of 
the  injury  plaintiff  was  in  the  employ  of 
defendant  and  was  engaged  in  his  usual  oc- 
cupation of  carrying  boards  from  one  part  of 
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the  room  to  another  and  necessarlljr  passing 
near  a  circular  saw,  and  if  the  jury  find 
and  believe  from  the  evidence  that  the  "table 
in  which  the  Baw  was  set  was  worn  loose  and 
out  of  repair,  that  the  said  table  'wobbled' 
and  was  not  a  safe  or  proper  appliance  or 
machine  for  employes  to  use,  and  that  these 
facts,  if  you  find  them  to  be  facts,  were  the 
direct  cause  of  the  injuries  to  the  plaintiff, 
and  if  you  further  find  from  the  eyidence 
that  near  said  saw  when  being  operated  was 
not  a  safe  place  for  employes  to  work,  and 
that  defendant  by  its  agents  and  serrants 
knew  or  by  the  ezeircise  of  ordinary  care 
might  have  known  that  said  saw  and  table 
was  out  of  repair  and  that  it  would  kick  or 
throw  out  boards  when  being  operated,  and 
was  dangerous  to  employes,  working  near  it, 
and  if  yon  further  find  and  believe  from  the 
evidence  that  plaintiff  was  in  the  exercise 
of  ordinary  care  for  hi0  own  safety  such  as 
an  ordinarily  prudent  man  of  his  age  and 
experience  would  exercise  about  his  own  af- 
fairs, and  If  you  believe  and  find  from  the 
evidence  that  a  loose  board  at  the  time  was 
kicked  or  thrown  backward  by  the  action 
of  the  saw  and  table  and  punctured  his 
liver,  and  rendered  him  a  cripple  for  life, 
you  will  Hnd  a  verdict  for  plaintiff." 

Other  instructions,  one  as  to  the  measure  of 
damages,  another  to  the  effect  that  the  bur- 
then of  proof  Is  on  plaintiff,  and  defining 
what  was  meant  by  the  burthen  of  proof, 
and  another  as  to  the  number  of  Jurors  nec- 
essary to  find  a  verdict,  were  given.  No  er- 
ror is  assigned  on  any  of  these  latter  Instruc- 
tions. 

The  only  errors  here  assigned  are  to  the 
refusal  of  the  demurrer  interposed  by  defend- 
ant to  the  evidence  and  to  error  In  the  prin- 
cipal Instruction  given. 

[1]  Taking  up  these  assignments  *  in  in- 
verse order  we  hold  that  the  principal  In- 
struction given  at  the  Instance  of  plaintiff 
and  wiilch  we  have  set  out  in  substance 
should  not  have  been  given.  It  will  be  ob- 
served that  the  gravamen  of  the  charge  is 
that  appellant  bad  provided  an  unsafe  place 
in  which  respondent  was  required  to  work, 
in  that  at  that  place  £here  was  a  saw  being 
operated  and  that  the  saw  and  the  table  to 
which  It  was  fitted  were  old,  defective,  worn 
loose  and  out  of  repair,  the  saw  running  un- 
evenly and  "wobbling"  so  that  it  would  kick 
or  throw  back  loose  boards  when  being  oper- 
ated, these  loose  boards  apt  to  injure  appel- 
lant's employes.  This  instruction  tells  the 
jury  that  if  they  find  that  this  saw  and  table 
to  which  it  was  fitted  were  old,  defective, 
worn  loose  and  out  of  repair,  the  saw  run- 
ning unevenly  and  "wobbling"  so  that  it 
would  kick,  then  plaintiff  is  entitled  to  re- 
cover, other  things  also  being  found  to  exist 
There  Is  no  testimony  whatever  in  the  case 
that  the  saw  or  the  table  were  old,  defective, 
worn  loose  or  out  of  repair  or  that  the  saw 
was  rannlng  unevenly.    The  evidence  shows 


that  this  saw  was  set  up  and  had  been  run- 
ning not  to  exceed  two  and  a  half  years.  If 
that  long,  so  that  It  cannot  be  called  old.  Nor 
is  there  any  evidence  that,  as  set  np,  the 
machinery  was  defective,  or  that  the  saw- 
had  worn  loose  and  was  out  of  rei>alr  or  was 
running  unevenly.  It  Is  true  that  the  wit- 
nesses testified  that  the  saw  "wobbled,"  but 
when  that  evidence  is  examined  in  connection 
with  the  other  evidence  In  the  case  and  in 
the  light  of  the  character  of  this  machine, 
it  Is  very  clear  that  It  is  not  the  saw  which 
was  "wobbling"  but  the  top  of  the  table 
which  "wobbled"  when  boards  were  bdng 
sawed.  This  top  of  the  table  was  adjustable 
so  that  it  could  be  raised  or  lowered  accord- 
ing to  the  thickness  of  the  board  through 
which  the  saw  was  to  cut,  and  necessarily  it 
was  loose;  but  there  is  no  evidence  whatever 
to  show  that  the  saw  was  loose  on  Its  axle 
or  that  It  "wobbled"  out  of  a  true  line.  To 
the  contrary,  the  evidence  is  positive  and 
uncontradicted  that  the  saw-  ran  true  and 
straight  through  the  slot  in  the  top  of  the 
table  which  would  not  be  possible  if  it  "wob- 
bled." Nor  is  there  any  evidence  in  the  case 
to  show  that  the  saw  as  set  np  and  operated 
was  not  a  safe  or  proper  appliance  or  ma- 
chine for  the  employes  to  use,  or  that  the 
place  was  not  a  safe  place  for  employes  to 
work  near  or  about,  for  the  evidence  is  that 
the  employes,  carpenters  who  desired  to  use 
the  saw  for  cutting  boards  with  which  they 
were  working,  had  been  using  It  for  two  years 
or  more,  and  respondent  himself  and  other 
employes  had  used  It  the  very  day  of  the 
accident  and  had  used  It  for  several  days 
before,  and,  so  far  as  the  evidence  in  the  case 
shows,  without  any  acddeut.  Nor  Is  there 
any  evidence  bringing  home  to  the  employer 
or  Its  representatives  any  knowledge  that  the 
machinery  when  properly  operated  was  dan- 
gerous. 

[2]  This  instruction  Is  further  defective  in 
that  it  told  the  Jury  that  if  they  further 
found  from  the  evidence  "that  near  said  saw 
when  being  operated  was  not  a  safe  place  for 
employes  to  work,"  etc.,  plaintiff  was  entitled 
to  recover.  It  Is  not  the  law  that  the  em- 
ployer Is  bound  to  provide  a  "safe"  place  for 
employes  to  work.  He  is  not  an  Insurer  of 
the  safety  of  his  employes.  All  that  is  re- 
quired of  him  is  the  exercise  of  ordinary 
care  In  providing  a  reasonably  safe  place  for 
his  employes  to  work,  considering  the  char- 
acter of  the  work  In  which  the  employe  is  en- 
gaged. 

In  Bradley  t.  Chicago,  Milwaukee  &  St 
Paul  B.  Co.,  138  Mo.  293,  loc.  dt.  302,  39  & 
W.  763,  loc.  clt  765,  Judge  Macfarlane,  speak- 
ing of  the  assumption  of  risk  by  the  employe 
and  of  the  ordinary  perils  of  service,  says: 
"Two  well  settled  principles  of  law  bear  up- 
on this  question.  It  Is  well  established  law 
that  the  master  Impliedly  agrees  with  his 
servant,  when  he  employs  him  to  perform  any 
work  or  service,  to  use  reasonable  care  to 


Digitized  by 


Google 


Mo.) 


HAAS  T.  AMERICAN  CAR  *  FOUNDRY  CO. 


1041 


provide  him  with  siiltable  means,  appliances 
and  lustrnmentalltles,  to  do  Ma  work  as  safe- 
ly as  the  necessary  hazards  of  the  employ- 
ment will  permit.  This  duty  includes  that  of 
care  to  provide  as  safe  a  place  to  perform  the 
service  as  the  character  of  the  work  to  be 
done  wiU  permit."  Judge  Macfarlane  then 
quotes  from  the  opinion  of  Mr.  Justice  Gray 
in  Armour  t.  Hahn,  111  IT.  8.  318,  4  Sup.  Ct. 
434,  28  L.  Ed.  440,  that  "the  obligation  of  a 
master  to  provide  reasonably  safe  places  and 
structures  for  his  servants  to  work  upon  does 
not  impose  upon  him  the  duty,  as  toward 
them,  of  keeping  a  building,  which  they  are 
employed  in  erecting,  in  a  safe  condition  at 
every  moment  of  their  work,  so  far  as  its 
safety  depends  upon  the  due  performance  of 
that  work  by  them  and  their  fellows." 

[3]  Judge  Macfarlane  further  holds  that 
It  is  equally  well  settled  that  the  master  can 
conduct  his  business  in  his  own  way  and  the 
servant,  knowing  the  hazards  of  his  employ- 
ment as  the  business  is  conducted,  impliedly 
waives  the  right  of  compensation  for  Inju- 
ries resulting  from  causes  Incident  thereto, 
though  a  different  method  of  conducting  the 
business  would  have  been  less  dangerous. 

[4]  Granting  that  the  testimony  in  this 
case  shows  that  when  this  saw  was  being 
run  through  the  boards  if  they  were  not 
held  in  place  by  the  operator  they  were  liable 
to  kick  back,  the  evidence  conclusively  shows 
that  this  was  a  ftict  that  was  known  to  all  the 
employes  working  at  the  saw  and  presumably 
known  to  the  respondent  himself.  It  is  a 
very  natural  supposition  also  that  if  boards 
are  set  up  against  a  rapidly  moving  rip  saw, 
as  this  is  testified  to  have  been,  unless  the 
operator  guards  them  in  some  way  while  the 
saw  Is  running  through,  the  instant  the  teeth 
of  the  saw  strike  against  the  board  and 
while  the  board  is  being  run  through,  it  Is 
bound  to  kick  back.  That  Is  what  appears 
to  have. been  the  fact  here.  Added  to  this  is 
the  further  fact  that  the  top  of  this  table 
was  not  stationary  but  adjustable,  raised  or 
lowered  according  to  the  work  being  don& 
So  that  with  the  saw  moving  rapidly  against 
a  board  on  this  movable  table  top,  beyond  all 
question  there  would  be  more  or  less  "wob- 
bling," trembling,  shaking,  on  this  movable 
top.  Whether  the  way  In  which  this  saw 
was  operated  was  the  safest  and  best,  beyond 
all  question  it  was  the  way  which  was  In  use 
and  apparently  known  to  all  the  employes. 
It  cannot  therefore  be  said  that  the  employer 
was  liable  for  not  having  adopted  some  other 
way  of  operating  this  machinery,  or  that  re- 
spondent was  ignorant  of  the  condition.  The 
use  of  the  word  "safe,"  as  used  in  this  in- 
struction, without  any  qualification  or  defini- 
tion, was.  In  effect,  to  throw  upon  the  em- 
ployer the  duty  of  providing  an  absolutely 
safe  place  In  which  to  work;  practically  to 
guarantee  or  Insure  his  employes  that  no 
accident  could  possibly  happen  to  them  when 
working  about  this  machinery.  Hence  this 
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instruction  was  fatally  defective  In  this  re- 
spect In  line  with  what  is  said  by  the  Su- 
preme Court  in  the  Bradley  Case,  see  also 
Glasscock  v.  Swafford  Bros.  Dry  Goods  Co., 
106  Mo.  AiH?.  667,  80  S.  W.  364,  and  Hach 
V.  St  Louis,  I.  Mt.  &  S.  R.  Co.,  117  Mo.  App. 
11,  93  S.  W.  826.  See  also  26  Gya  par.  2, 
p.  1106. 

In  Hach  v.  Railroad,  supra.  Judge  Goode, 
who  delivered  the  opinion  of  this  court  sums 
up  the  authorities  as  holding  that  a  rail- 
road company  is  bound  to  use  great  care  to 
keep  its  roadway  safe  for  the  use  of  Its  pas- 
sengers "and  to  use  ordinary  care  to  keep  it 
safe  for  the  use  of  employes."  The  same 
rule  announced  in  the  Bradley  Case  and  in 
the  Hach  and  Glasscock  Cases,  supra,  is  re- 
peated by  our  Supreme  Court  In  Goransson  v. 
Rlter-Conley  Mfg.  Co.,  186  Mo.  300,  loc.  clt 
306,  85  S.  W.  338,  loc.  clt.  339»  where  Judge 
Marshall,  who  delivered  the  opinion,  says: 
"It  is  the  duty  of  a  master  to  furnish  his 
servant  a  reasonably  safe  place  and  reason- 
ably safe  tools  and  appliances  in  which  and 
with  which  to  do  his  work.  A  failure  to 
do  so  constitutes  actionable  negligence." 

[6]  Referring  to  the  second  assignment  of 
error,  tliat  the  demurrer  to  the  evidence 
should  have  been  sustained,  we  think  that 
assignment  well  taken.  In  the  Goransson 
Case,  supra,  186  Mo.  at  page  307,  85  S.  W. 
at  page  339,  Judge  Marshall  speaking  for  the 
court  states  the  rule  to  be,  "that  if  the  ac- 
cident might  have  resulted  from  more  than 
one  cause,  for  one  of  which  the  master  is 
liable  and  for  the  other  he  is  not  liable,  it 
is  necessary  for  the  plaintiff  to  prove,  in  the 
first  Instance,  that  the  injury  arose  from 
the  cause  for  which  the  master  is  liable,  for 
it  Is  not  the  province  of  a  court  or  Jury  to 
speculate  or  guess  from  which  cause  the  ac- 
cident happened." 

[8]  In  the  case  at  bar  the  evidence  of  all 
the  vrltuesses  for  respondent  is  to  the  effect 
that  when  the  man  operating  the  saw  and 
running  a  board  through,  kept  his  hand  on  the 
board  and  followed  it  through  with  pressure 
sufficient  to  hold  It  down  to  the  top  of  the 
table,  the  "back  kick"  did  not  occur.  If  this 
accident  happened  through  the  negligence  of 
the  man  operating  the  saw  in  falling  to  con- 
trol the  board,  that  man  being  a  fellow  serv- 
ant of  respondent,  the  master  Is  not  liable 
and  respondent  cannot  recover.  In  this  situ- 
ation we  are  compelled  to  hold  that  serious 
as  are  the  injuries  which  respondent  here 
has  sustained,  be  cannot  recover  for  any 
of  the  causes  set  out  in  his  petition  or  estab- 
lished by  proof  In  the  case. 

The  Judgment  of  the  circuit  court  in  this 
cause  must  be  and  is  reversed. 

NORTONI  and  ALLEN,  JJ.,  concur. 

On  Motion  to  Modify. 

REYNOLDS,  P.  J.  A  motion  to  modify 
the  Judgment  has  been  filed  in  this  case  and 
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considered.  A  majority  of  the  Judges  so 
bolding,  the  motion  is  sustained  and  tbe 
Judgment  of  this  court  is  modified  so  as  to 
reverse  the  Judgment  of  the  trial  court  and 
remand  the  cause;  NORTONI  and  ALLEN, 
JJ.,  concurring,  and  REYNOLDS,  P.  J.,  dis- 
senting from  so  much  of  the  order  as  re- 
mands tbe  cause,  he  holding  that  on  tbe  facts 
and  tbe  law,  as  set  out  in  the  opinion,  there 
is  no  ground  for  remanding  tbe  cause. 


KINGSTON  T.  ROBERTS. 

(St  Louis  (kturt  of  Appeals.    Missouri.    June 
3,  1913.) 

1.  EXECUTOHS  AND  ADMINISTBATOBS  (J  221*)— 

Claims— Sufficiency  of  Bvidknce. 

In  an  action  against  the  administrator  of 
plaintiff's  stepfather  for  the  value  of  board  fur- 
nished the  stepfather,  evidence  held  sufficient  to 
make  a  question  for  the  jury  as  to  whether 
there  was  a  mutual  agreement  or  understanding 
that  the  board  was  to  be  paid  for. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  H  901-903%, 
1858,  1861-1863.  1865,  1866,  1871-1874,  1876; 
Dec.  Dig.  §  221.*] 

2.  Work   and   Labor    (8   7*)— Services  Be- 
tween Persons  in  Familt  Relation. 

Where  plaintiff  and  her  stepfather,  after 
the  death  of  plaintiff's  mother,  continued'  to 
live  !d  the  mother's  house,  which  plaintiff  in- 
herited, a  family  relation  existed  between  her 
and  her  stepfather,  and  there  was  a  prima  facie 
presumption,  subject,  however,  to  rebuttal,  that 
services  rendered  by  her  in  boarding  the  step- 
father were  rendered  gratuitously. 

[Ed.  Note.— For  other  cases,  see  Work  and 
Labor,  Cent.  Dig.  H  ll%-22;   Dec  Dig.  f  7.*) 

3.  Work   and   Labor   (§  7*)- Services   Be- 
TWFEN  Persons  in  Family  Relation. 

The  prima  facie  presumption  that  services 
between  persons  in  a  family  relation  were  ren- 
dered gratuitously  cannot  be  overcome  by  the 
loose  declarations  of  the  person  benefited,  ex- 
pressing appreciation  or  gratitude,  but  may  be 
overcome  by  direct  testimony^  or  by  facts  or 
circumstances  justifying  the  inference  that  it 
was  the  understanding  and  intention  of  both 
parties  that  tbe  services  should  be  paid  for. 

[EA.  Note. — For  other  cases,  see  Work  and 
Labor,  Cent.  Dig.  U  ll%-22 ;   Dec.  Dig.  {  7.»] 

4.  Executors  and  Administrators  (J  451*)— 
Claims— Trial— Instructions. 

In  an  action  against  the  administrator  of 
plaintiff's  stepfather  for  the  value  of  board  fur- 
nished the  stepfather,  where  there  was  no  evi- 
dence to  overcome  the  presumption  that  serv- 
ices rendered  by  the  stepfather  for  plaintiff 
were  rendered  gratuitously,  it  was  not  clear 
that  he  rendered  services  of  any  consequence, 
and  there  was  nothing  to  show  that  any  such 
services  were  rendered  in  compensation  for  the 
board,  it  was  proper  to  refuse  an  instruction 
that,  even  though  plaintiff  rendered  valuable 
services  with  the  intention  and  understanding 
that  she  would  be  paid  therefor,  yet,  if  deceased 
rendered  plaintiff  valuable  services  in  an 
amount  equal  to  the  services  rendered  by  plain- 
tiff, and  as  a  remuneration  therefor,  plaintiff 
would  not  be  entitled  to  recover. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  fl  906,  1877- 
1882;    Dec.  Dig.  i  451.*] 


6.  Trial    <i    263*)  —  Misleading    Iitbtbttc- 

TIONS. 

In  an  action  against  the  administrator  of 
plaintiff's  stepfather  for  services  rendered  the 
stepfather,  where  plaintiff  relied  on  evidasce 
justifying  the  inference  that  it  was  tbe  under- 
standing and  intention  of  both  parties  that  the 
services  should  be  paid  for,  an  instruction  tliat 
she  could  not  recover  except  upon  proof  of  an 
express  contract  was  properly  refused  as  likely 
to  mislead  the  jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §§  613-623 ;    Dec.  Dig.  i  253.*] 

6.  Witnesses  (H  372*)— Cboss-Examinatioh- 
Scope  and  Extent. 

On  the  trial  of  a  claim  against  the  estate 
of  plaintiff's  stepfather,  a  question  asked  plain- 
tifrs  physician,  who  was  her  principal  witness, 
on  cross-examination  as  to  whether  he  had  been 
paid  for  his  services  rendered  plaintiff  for  the 
purpose  of  showing  that  be  bad  an  interest  in 
the  outcome  of  the  suit,  on  the  theory  that 
plaintiff  would  be  unable  to  pay  his  hill  unless 
she  recovered,  was  improperly  excluded  as  im- 
material, since  great  latitude  should  be  allowed 
on  cross-examination  in  asking  questions  other- 
wise irrelevant,  and  it  is  permissible  to  test  the 
credibility  of  a  witness  by  questioning  him  with 
respect  to  his  interest  motives,  inclinations,  and 
prejudices. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  iS  1192-1199 ;    Dec  Dig.  S  372.*] 

7.  Appeal    and    Error    (8    971*)— Revhew— 
Discretionary  Matters. 

While  tbe  appellate  conrt  does  not  ordina- 
rily review  the  action  of  the  trial  judge  in  the 
exercise  of  his  discretion  in  limiting  the  cross- 
examination  of  a  witness,  if  the  right  of  cross- 
examination  is  unduly  restricted  and  arbitrari- 
ly limited,  it  is  error. 

[EM.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  3852-3857;  Dec  EKg.  { 
97L*1 

8.  Appeal  and   Errob   «  1170*)— Harmless 
Error— Exclusion  of  Evidence. 

The  exclusion  of  a  question  asked  plain- 
tiff's principal  witness  on  cross-examination  a* 
to  whether  he  had  been  paid  for  services  ren- 
dered plaintiff,  for  the  purpose  of  showing  an 
interest  in  the  suit,  on  the  theory  that  plain- 
tiff would  be  unable  to  pay  unless  she  recorer- 
ed,  was  not  reversible  error  under  Rev.  St.  1909, 
i  2082,  providing  that  the  Supreme  Court  or 
Courts  of  Appeal  shall  not  reverse  a  judgment 
unless  it  shall  believe  that  error  was  committed 
materially  affecting  the  merits  of  the  action, 
where  other  questions  asked  for  tbe  purpose  of 
testing  his  credibility  and  showing  his  motive 
in  testifying  as  he  did  were  admitted  and  the 
right  of  cross-examination  was  not  otherwise 
restricted. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  K  4032,  4066,  4075,  4098, 
4101,  4454,  4540-4545 ;    Dec  Dig.  i  1170.*) 

Appeal  from  Circuit  Ck>urt,  Pike  Countr; 
B.  H.  Dyer,  Judge. 

Action  by  Matilda  Kingston  against  (xeorge 
Roberts,  administrktor  of  Fred  Roberts,  de- 
ceased. Judgment  for  plaintiff,  and  defend- 
ant appeals.     Affirmed. 

J.  B.  Pew  and  R.  A.  May,  both  of  Louisi- 
ana, for  appellant     Pearson  &  Pearson,  of 

Louisiana,  for  respondent 

ALLEN,  J.  This  action  was  begun  in  the 
probate  court  of  Pike  county  by  plalntlfT,  re- 
spondent here,  exhibiting  tbe  following  de- 
mand against  the  estate  of  Fred  Roberts,  de- 


•For  other  cases  s«e  earns  topic  and  section  NUMBER  la  Dsc.  Dig.  A  Am.  Dig.  Key-No.  Berlas  *  Rsp'r  IsdaxM 
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ceased,  to  wit :  "To  boarding,  nursing,  darn- 
ing, mending,  washing,  Ironing  and  talcing 
care  of  Fred  Roberts,  deceased,  for  five  years 
prior  to  his  deatti,  to  wit,  March  29,  1910,  at 
$4.50  per  week,  |1,060.00.  To  last  three 
weeks'  illness  at  110.00  per  week,  130.00. 
Total,  Sl.090.00."  Upon  appeal  from  the  pro- 
l>ate  court,  the  cause  was  tried  de  novo  in 
the  circuit  court  of  Pike  county,  before  the 
court  and  a  Jury,  resulting  Ip  a  verdict  for 
plaintiff  for  $1,060.  Judgment  was  entered 
accordingly,  from  which  the  defendant  ad- 
ministrator has  appealed  to  this  court. 

[1]  Plaintiff,  Mra  Matilda  Kingston,  is  a 
stepdaughter  of  deceased,  who  married  ber 
mother  many  years  prior  to  the  period  of 
time  here  Involved.  Plaintiff's  mother  died 
some  15  years  before  this  action  was  begun, 
but  during  her  life,  after  ber  marriage  to 
deceased,  she,  deceased,  and  plaintiff  lived 
together  as  one  family  in  a  bouse  belonging 
to  the  mother,  in  Louisiana,  Mo.  After  the 
mother's  death,  plaintiff,  who  Inherited  the 
home,  and  the  deceased  continued  to  live  to- 
gether in  this  house.  The  evidence  shows 
that  plaintiff  treated  the  deceased  as  though 
be  were  her  own  father,  and  that  he  in  turn 
seemed  to  have  a  fatherly  regard  and  affec- 
lon  for  ber.  The  deceased  was  a  cabinet 
maker  by  trade,  had  a  little  carpenter  shop, 
and  did  little  odd  Jobs  of  carpentering.  He 
owned  a  house  from  which  be  received  rents, 
and  also  drew  a  pension. 

In  support  of  plaintiff's  claim  one  D.  M. 
Pearson,  a  physician,  testified  that  he  knew 
deceased  during  his  lifetime,  and  also  the 
plaintiff,  Mrs.  Kingston:  that  he  was  the 
plalntlfT's  physician  for  about  10  years ;  that 
deceased  lived  with  plaintiff  for  some  10  or 
12  years  prior  to  his  death ;  that  the  witness 
bad  been  at  plaintiff's  home  quite  frequently, 
and  that  deceased  ate  and  slept  there,  and 
made  bis  home  with  plaintiff;  that  the  wit- 
ness had  had  several  conversations  with  de- 
ceased in  regard  to  his  staying  there  with 
plaintiff;  that  plaintiff  complained  to  him 
al>out  "Mr.  Roberts  not  helping  her  and  not 
making  money,"  and  that  he  had  tried  to 
have  deceased  turn  over  to  the  plaintiff  the 
property  from  which  deceased  drew  rents  so 
as  to  help  plaintiff  financially,  and  that  de- 
ceased promised  so  to  do;  that  the  latter 
"claimed  that  he  was  going  to  pay  her.  He 
said,  'I  am  going  to  pay  her,'  but  he  always 
claimed  be  was  bard  up.  And  Mrs.  Kingston 
asked  me  to  use  my  influence  to  get  Mm  to 
pay  her." 

It  does  not  appear  from  the  evidence  that 
deceased  paid  plaintiff  any  board.  There 
is  some  evidence  to  the  effect  that  be  some- 
times purchased  supplies  for  the  house ;  and, 
on  the  other  band,  there  Is  evidence  tending 
to  show  that  such  purchases  were  made  with 
money  supplied  by  plaintiff,  or  that  such  sup- 
plies were  purchased  upon  plaintiff's  credit 
We  need  say  nothing  as  to  the  testimony 
concerning    plaintiff'*   dalin   teg    "nursing. 


darning,  mending,  washing,  ironing,  and  tak- 
ing care  or'  deceased,  as  the  court  by  its  in- 
structions withdrew  from  the  consideration 
of  the  jury  everything  except  plaintiff's  claim 
for  board.  There  is  some  testimony  to  the 
effect  that  deceased  helped  plaintiff  with  cer- 
tain household  work,  but  there  is  otber  tes- 
timony that  he  was  not  at  home  a  great  deal. 
It  appears  that  deceased  was  quite  fond  of 
beer,  sometimes  drank  to  excess,  and  fre- 
quently remained  out  late  at  night,  rising 
very  late  the  next  morning.  There  is  con- 
siderable testimony  in  the  record  to  the  ef- 
fect ttiat  plaintiff  made  various  efforts  to 
have  the  deceased  convey  to  ber  the  property 
which  he  owned,  or  devise  it  to  her  by  will. 

At  the  close  of  plaintiff's  case  defendant 
offered  a  peremptory  Instruction  in  the  na- 
ture of  a  demurrer  to  the  evidence,  which 
was  refused  by  the  court,  and  at  the  close  of 
all  of  the  evidence  a  like  instruction  offered 
by  defendant  was  likewise  refused.  And  it 
is  earnestly  insisted  by  appellant  that  plain- 
tiff failed  to  make  a  case  entitling  her  to  go 
to  the  Jury,  and  that  the  demurrer  to  the  evi- 
dence should  have  been  sustained. 

[2]  I.  That  the  family  relation  existed  be- 
tween plaintiff  and  deceased  is,  under  the 
evidence,  beyond  all  dispute.  And  where 
such  relation  exists  it  is  well  established 
that  the  law  implies  no  promise  to  pay  for 
services  rendered  by  one  member  of  the 
tat  A  V  to  another,  or  for  maintenance  pro- 
vided by  one  member  thereof  for  another. 
On  the  contrary,  the  presumption  is  that  such 
services  are  rendered,  or  such  maintenance 
is  provided,  gratuitously.  In  Hartley  et  al. 
V.  Estate  of  Hartley,  155  S.  W.  1099,  recent- 
ly decided  by  this  court,  and  not  yet  officially 
reported,  the  court  speaking  through  Norton!, 
J.,  said:  "Ordinarily,  among  strangers, 
where  one  renders  valuable  services  to  an- 
other, which  he  receives  and  appropriates, 
the  law  presumes  they  are  to  be  compensat- 
ed; but  where  the  close  family  relation  ap- 
pears, as  here,  this  presumption  does  not-  ob- 
tain. Indeed,  in  such  cases,  the  presumption 
goes  to  the  effect  that  the  services  so  render- 
ed are  gratuitous,  and  that  the  member  ot 
the  family  performing  them  does  not  expect 
to  charge  therefor,  nor  the  parent  intend  to 
pay.  This  presumption  affects  the  matter 
solely  as  to  the  burden  of  proof,  for  it  oper- 
ates to  cast  the  onus  of  repelling  it  upon 
plaintiff.  See  Fitzpatrick  v.  Dooley,  112  Mo. 
App.  166,  86  S.  W.  719;  Kostuba  v.  Miller, 
137  Ma  161,  38  S.  W.  946.  See,  also,  Wag- 
ner V.  Eidison  Elect  Illuminating  Co.,  etc., 
141  Mo.  App.  51,  121  S.  W.  829." 

[3]  Aa  appears  from  the  portion  of  the 
opinion  quoted  above,  the  rule  that  there  is 
no  implied  agreement  for  compensation  for 
services  between  persons  in  domestic  rela- 
tions, living  together  as  members  of  a  family, 
means  merely  that  prima  facie  such  presump- 
tion obtains.  In  the  absence  of  any  evidence, 
such  services  are  presumed  to  be  gratultons. 
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The  presamption  Is  rebuttable;  It  being  for 
the  party  alleging  that  each  services  were 
not  gratuitous  to  establlah  that  ftict  It  must 
be  conceded  also  that,  under  such  clrcnm- 
stanoes,  loose  declarations  of  the  person  ben- 
efited, made  to  neighbors  or  friends,  express- 
ing appreciation,  gratitude,  etc.,  are  Insnffl- 
dent  to  overcome  the  presumption  and  justi- 
fy the  finding  of  an  Intention  to  pay.  It  de- 
yolves  npon  the  claimant  to  show,  either  by 
direct  testimony,  or  by  facts  and  circum- 
stances Justifying  the  Inference,  that  the 
services  rendered,  or  the  supiwrt  and  main- 
tenance furnished,  were  to  be  paid  for. 

This  subject  has  been  so  thoroughly  dla- 
cnssed  and  considered  by  our  courts  that  it 
is  only  necessary  to  direct  attention  to  some 
of  the  more  recent  decisions  Involving  this 
question. 

In  Fltzpatrlck  t.  Dooley,  112  Mo.  App. 
166,  86  S.  W.  719,  a  case  of  this  character, 
this  court,  speaking  through  Goode,  J.,  sald: 
"The  burden  devolves  on  the  claimant  to 
prove  an  agreement  to  pay  him,  either  by 
direct  testimony  or  by  circumstances  Justify- 
ing the  inference  that  it  was  understood  he 
was  to  be  paid.  In  some  Jurisdictions  noth- 
ing less  than  proof  of  an  express  agreement 
wiU  t>e  accepted  as  the  basis  of  a  Judgment 
for  compensation.  But  in  this  state  the 
agreement  may  be  deduced  from  circum- 
stances. Ciowell  y.  Roberts,  79  Mo.  218; 
Hart  v.  Hess,  41  Mo.  441,  443;  Guentber  v. 
Birkicht's  Adm'r,  22  Mo.  439.  Though  there 
must  be  an  actual  agreement,  established 
either  directly  or  Inferentlally,  It  is  not  es- 
sential that  it  should  have  been  put  Into 
words;  but  it  is  essential  that  there  should 
have  occurred  what  the  name  implies,  name- 
ly, a  meeting  of  the  minds  of  the  parties  on 
the  subject  of  compensation — a  common  un- 
derstanding about  it  It  is  Important  to  dis- 
tinguish between  the  nature  of  the  promise 
to  pay  for  beneficial  services  which  the  law 
ImpileB  from  their  acceptance  and  the  agree- 
ment to  pay  inferred  from  facts  show- 
ing one  party  expected  payment  and  the  oth- 
er expected  to  pay.  Some  confusion  has 
been  Introduced  into  the  decisions  by  a  loose 
use  of  the  phrase  "implied  promise,"  which 
is  employed  to  signify  both  the  promise  the 
law  presumes  and  the  one  a  Jury  is  Justified 
In  Inferring  from  facts  when  there  Is  no  di- 
rect proof  on  the  question.  The  so-called 
implied  promise  is,  in  truth,  no  contract  at 
all,  except  by  legal  fiction.  It  Is  a  disput- 
able legal  presumption,  raised  on  consider- 
ations of  equity  and  custom.  The  I>enefited 
party  may  have  had  no  intention  to  i>ay, 
yet  If  he  requested  the  work,  or  permitted 
it  to  be  done  for  him,  an  agreement  to  pay 
will  t>e  presumed  unless  there  Is  proof 
that  it  was  done  gratuitously.  Bat  when  a 
peculiar  relationship  exists  sncb  as  we  liave 
t>een  discussing,  the  right  to  remuneration 
binges  on  whether  or  not  there  was  an  un- 
dArstandlng  that  tbe  aerrlcea  were  to  l>e  re- 


warded— an  understanding  which  may  be  es- 
tablished by  direct  testimony  or  g^ned 
from  the  fhcts." 

And  on  this  same  subject  tbls  oonrt  again, 
in  Ciole  T.  Fitzgerald,  132  Mo.  App.  17,  Ul 
S.  W.  628,  through  the  same  Judge,  said: 
"Even  granting  appellant  was  in  her  father's 
home  as  a  member  of  the  family,  it  was  not 
incumbent  on  her  to  establish  by  direct  evi- 
dence a  contract  to  pay  her;  that  is  to  mj, 
by  some  writing  or  the  testimony  of  witnesa- 
es  who  heard  the  parties  come  to  an  agree- 
ment It  is  enough  for  her  to  adduce  evi- 
dence from  which  the  Jury  might  find  she 
and  the  deceased  understood  her  services 
were  not  voluntary,  but  were  to  be  remuner- 
ated. We  have  pointed  out  In.  previous  ojdn- 
ions  that  when  courts  say  an  express  con- 
tract must  be  shown  in  cases  like  tills,  they 
only  mean  the  law  will  not  imply  a  contract 
If  the  family  relation  existed,  and  do  not 
mean  a  contract  must  be  proved  by  direct 
testimony.  Fltzpatrlck  ▼.  Dooley,  supra; 
Fry  V.  Fry,  119  Mo.  App.  476  [94  S.  W.  990]. 
From  the  earliest  cases  on  the  subject  In 
this  state,  the  courts  have  uniformly  held 
an  agreement  or  understanding  to  pay  for 
work  done  by  a  member  of  a  family  may  be 
established  by  Indirect  evidence.  Smith  v. 
Myers,  19  Mo.  433;  Guenther  v.  Birkicht's 
Adm'r,  22  Mo.  439;  Morris  v.  Barnes'  Adm'r, 
35  Mo.  412;  Hart  v.  Hess,  41  Mo.  441 ;  Cowdl 
V.  Robert's  Bx'r,  79  Mo.  218;  Reando  v.  Mis- 
play,  90  Mo.  251,  2  S.  W.  405  [59  Am.  R^ 
13];  Sprague  v.  Sea,  152  Mo.  327,  63  S.  W. 
1074;  Woods  v.  Land's  Adm'r,  30  Mo.  App. 
176;  Shannon  v.  Garter,  99  Mo.  App.  134, 
72  S.  W.  496,  and  cases,  supra." 

In  the  case  before  us  we  think  it  cannot 
be  doubted  that  the  evidence  was  sufficient 
to  Justify  the  submission  of  plaintUTs  case 
to  the  Jury.  The  testimony  of  Dr.  Pearson, 
and  particularly  the  portion  thereof  which 
we  have  italicized  above,  taken  together 
with  the  other  facts  and  circumstances  in 
evidence,  is  sufllclent  to  Justify  the  inference 
that  there  was  a  mutual  agreement  or  under- 
standing between  plaiatUT  and  deceased  that 
the  support  and  maintenance  provided  the 
latter  was  to  be  paid  for.  It  would  appear 
that  there  was  the  intention  on  the  part  of 
plaintiff,  on  the  one  hand,  to  charge  therefor, 
and  the  Intention  of  the  deceased,  on  the 
other  hand,  to  pay  for  ttiat  whldi  he  re- 
ceived. It  was  not  necessary  to  prove  the 
making  of  a  contract  In  so  many  words;  bat 
that  there  was  an  actual  contract — a  meefr 
ing  of  the  minds  and  a  contractual  under- 
standing and  intention  l>etween  the  parties— 
may  be  Inferred  from  facts  and  drcnm- 
stances  in  evidence.  See  Hartley  v.  Bbtate 
of  Hartley,  supra. 

Here,  as  is  usual  In  such  cases,  the  exist- 
ence of  a  contractual  relation  between  the 
parties  could  be  established  only  by  Indirect 
proof.  Plaintiff  was,  of  course,  Incompetent 
to  testify;  and  the  agreement  underBtandinf. 
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and  intention  of  the  partiea  could  be  shown 
only  by  way  of  InferenceB  to  be  drawn  from 
the  testimony  of  other  witnesses.  That  it 
was  the  understanding  and  Intention  of 
both  parties  that  the  maintenance  provided 
deceased  «hould  be  paid  for  appears  to  be  a 
just  and  reasonable  inference  from  the  evi- 
dence. The  declaration  of  the  deceased  tliat 
he  was  "going  to  pay"  plaintifT,  made  in 
course  of  conversation  concerning  the  sub- 
ject-matter in  controversy,  is  not  a  mere 
expression  of  appreciation  or  gratitude,  but 
indicates  that  he  understood  that  plaintifT 
was  to  be  compensated,  and  that  he  Intended 
tliat  she  should  be.  This,  together  with  the 
testimony  to  the  effect  that  plaintiff  was  en- 
deavoring to  have  deceased  pay  her,  was 
Bufflcient  to  take  this  question  to  the  Jury. 

It  is  urged  by  learned  counsel  for  appel- 
lant, both  in  his  brief  and  in  argument  ore 
tenns,  that  the  evidence  shows  that  the  sup- 
port and  maintenance  supplied  deceased  by 
plaintiff  was  furnished,  not  with  the  Inten- 
tion she  was  to  be  paid  therefor,  but  in  ex- 
pectation and  hope  that  the  deceased  would 
leave  bis  property  to  her  at  his  death.  But 
the  evidence  does  not  appear  to  bear  out 
this  contention.  While  it  is  true  that  there 
is  evidence  that  plaintiff  sought  to  have  de- 
ceased convey  or  devise  to  her  the  real  prop- 
erty which  he  owned,  there  Is  nothing  to  Jus- 
tify the  Inference  that  she  boarded  him  dur- 
ing all  of  this  period  without  an  intention  to 
charge  therefor,  merely  trusting  to  receive 
something  from  him,  as  a  bounty,  at  his 
death.  Indeed,  from  the  evidence  as  a 
whole,  it  would  rather  appear  that  plaintiff 
intended  to  charge  deceased;  but,  inasmuch 
as  he  did  not  pay  her,  she  sought  to  have 
him  remunerate  her  by  turning  over  to  her 
his  property  or  by  leaving  it  to  her  by  will. 
Her  acts  In  this  regard  by  no  means  negative 
the  existence  of  an  intention  to  charge  for 
that  which  she  furnished. 

A  careful  consideration  of  the  record  con- 
vinces us  that  the  demurrer  to  the  evidence 
was  properly  overruled.  There  was  sub- 
stantial evidence  tending  to  establish  the 
facts-  necessary  to  be  proved  to  make  out  a 
prima  facie  case  for  plaintiff.  The  weight 
to  be  given  to  the  testimony  of  the  witness- 
es, and  the  credibility  of  the  latter,  rested 
entirely  with  the  Jury. 

[4]  II.  Further  assignments  of  error  per- 
tain to  the  refusal  of  the  trial  court  to  give 
two  instructions  requested  by  defendant  By 
one  of  these  the  defendant  sought  to  have  the 
Jury  told  that,  even  though  it  be  found  that 
plaintiff  rendered  valuable  services,  with  the 
Intention  and  understanding  with  him  that 
plaintiff  would  be  paid  therefor,  yet  if  the 
Jnry  found  that  deceased  rendered  plaintiff 
valuable  services,  furnished  provisions,  and 
paid  bills  for  plaintiff,  in  an  amount  equal 
to  the  services  render»]  by  plaintiff  and  as 
a  remuneration  therefor,  then  plaintiff  was 
not  entitled  to  recover.    We  think  that  the 


evidence  was  not  such  as  to  Justify  tbe  giv- 
ing of  this  instruction,  and  that  the  oonrt 
committed  no  error  in  refusing  it  There 
was  evidence  that  plaintiff  rendered  services 
for  the  deceased,  other  than  boarding  him, 
and  some  evidence  that  deceased  helped 
plaintiff  to  some  extent  with  certain  house- 
hold work.  Plaintiff's  claim  for  nursing, 
darning,  mending,  etc.,  was  withdrawn  from 
the  consideration  of  tbe  Jury  for  tbe  mani- 
fest reason  that  there  was  no  evidence  to 
overcome  the  presumption  obtaining  that 
such  services  were  rendered  gratuitously. 
And  such  is  likewise  tbe  case  with  respect 
to  such  services  as  it  appears  that  deceased 
rendered  plaintiff.  It  is  not  clear  that  he 
rendered  services  of  any  consequence,  and 
there  is  nothing  to  make  it  appear  that  any 
such  services  were  rendered  in  compensation 
for  board  furnished  him.  There  is  no  evi- 
dence that  deceased  paid  bills  for  plaintiff, 
or  furnished  provisions  for  her  use,  in  com- 
pensation for  his  support  and  maintenance  by 
her.  There  is  no  evidence  that  he  actually 
paid  for  anything  with  his  own  money,  and 
certainly  nothing  to  indicate  that  he  was 
thus  compensating  plaintiff. 

[(]  III.  By  the  other  instmctton  offered 
by  defendant  and  refused,  it  was  sought  to 
have  the  Jury  told  in  substance  that  plaintiff 
could  recover  only  upon  proof  of  an  ewpreBS 
contract  between  plaintiff  and  deceased  that 
the  latter  would  pay  plaintiff.  From  what 
we  have  said  above  we  think  it  clear  that 
there  was  no  error  in  refusing  this  instruc- 
tion. It  is  true  that  there  are  decisions  in 
this  state  in  which  lang^uage  may  be  found 
to  the  effect  that  a  claim  such  as  this  must 
be~  based  upon  an  express  promise  and  under- 
taking to  pay.  And  in  this  connection  we 
are  referred  to  Bircher  v.  Boemler,  204  Mo. 
loc.  cit  563,  103  S.  W.  40;  Guenther  v.  Blr- 
kicbt's  Adm'r,  22  Mo.  439.  As  is  said,  how- 
ever, in  Cole  V.  Fitzgerald,  supra,  such  ex- 
pressions of  the  courts  in  cases  of  this  char- 
acter mean  merely  that  the  law  will  not  im- 
ply a  contract  where  the  family  relation  ex- 
ists, and  do  not  mean  that  the  contract  itself 
must  be  proved  by  direct  testimony.  In  tact 
in  the  Bircher  Case,  supra,  it  is  said  (204 
Mo.  loc.  elt  562,  103  S.  W.  42)  "the  claim  fil- 
ed should  have  been  based  upon  a  contract 
either  express  or  implied,  but  the  proof  fails 
to  show  a  contract  of  any  kind."  And  in  the 
Guenther  Case  it  is  said  that  an  express  prom- 
ise must  be  shown,  "or  something  to  prove 
that  such  was  the  expectation  on  both  sides." 
This  instruction  could  only  have  been  mis- 
leading, and  the  court  properly  refused  it 
The  instructians  given  at  defendant's  request 
properly  submitted  the  issues.  The  only  in- 
struction given  for  plaintiff  pertained  to  the 
measure  of  damages,  and  -is  not  complain- 
ed of. 

[$]  IV.  Appellant  further  assigns  as  er- 
ror the  action  of  the  trial  court  in  sustaining 
an  objection  to  a  question  asked  the  witness. 
Dr.  Pearson,  by  counsel  for  defendant,  in  tbe 
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course  of  the  cross-examination  of  this  wit- 
ness. As  we  have  said  the  witness  was  plaln- 
tUTs  physician,  and  It  seems  that  he  had 
treated  her  on  numerous  occasions.  The 
question  asked  him  was:  "As  a  matter  of 
fact.  Doctor,  you  haven't  been  paid  for  your 
services  yet,  have  you?"  This  was  objected 
to  by  plaintiff's  counsel  as  being  immaterial, 
and  the  objection  was  sustained.  Appellant 
Insists  that  this  was  error,  for  the  reason 
that  the  purpose  of  this  question  was  to  show 
that  the  witness  had  an  interest  in  the  out- 
come of  the  suit;  the  theory  being  that 
plalntlfTs  ability  to  pay  her  doctor's  bill  was 
dependent  upon  her  recovery  upon  her  de- 
mand, although  from  the  evidence  It  cannot 
be  said  that  this  was  necessarily  the  case. 
It  is  to  be  conceded  that  the  extent  to  which 
cross-examination  may  go  Is  a  matter  rest^ 
ing  largely  In  the  discretion  of  the  trial 
Judge.  However,  In  sustaining  an  objection 
to  this  question  on  the  ground  of  Immate- 
riality, it  would  appear  that  the  court  lost 
sight  of  the  fact  that  great  latitude  should 
be  allowed,  on  cross-examination.  In  asking 
questions  which  would  otherwise  be  wholly 
irrelevant  to  the  Issues.  "For  the  purpose 
of  testing  the  credibility  of  a  witness.  It  Is 
permissible  to  investigate  the  situation  of  the 
witness  with  respect  to  the  parties  and  to 
the  subject  of  litigation,  his  interest,  his 
mottvct,  inclinations,  and  prejudices,"  etc. 
Jones  on  Evidence  (2d  Ed.)  {  826.  This  same 
author  says:  "The  cross-examination  would 
be  of  little  value  if  the  witness  could  not  be 
freely  interrogated  as  to  his  motive*,  Mat, 
and  interest,  or  as  to  bis  conduct  as  connect- 
ed with  the  parties,  or  the  cause  of  action." 
Jones  on  Evidence  (2d  Ed.)  §  828. 
.  [7]  While  the  appellate  court  does  not  or- 
dinarily review  the  action  of  the  trial  Judge 
in  the  exercise  of  bis  discretion  In  limiting 
the  tross-examlnation  of  a  witness,  never- 
theless it  is  said  that  "the  right  of  cross-ex- 
amination must  not  be  unduly  restricted; 
and,  if  such  examination  is  arbitrarily  limit- 
ed by  the  court,  while  being  conducted  by 
counsel  in  a  proper  manner,  It  is  error." 
Jones  on  Evidence  (2d  Ed.)  {  842. 

The  question  was  not  an  improper  one, 
and  we  are  of  the  opinion  that  the  court 
should  have  permitted  it  to  be  answered,  and 
the  objection  that  it  called  for  something  not 
material  to  the  Issues  in  the  case  was,  on  cross- 
examination,  not  well  taken.  This  was  plain- 
tiff's chief  witness,  and  the  record  shows  that 
without  his  testimony  the  plaintiff's  case 
would  not  have  been  established.  Certainly 
much  liberality  should  be  permitted  in  the 
cross-examination  of  such  a  witness. 

[S]  Nevertheless,  we  are  not  prepared  to 
say  that  the  action  of  the  court  in  sustaining 
the  objection  to  this  question  should  be  held 
to  be  reversible  error.  Section  2082,  Rev. 
Stat  1909,  provides  that  "tbe  Supreme  Court, 
or  Courts  of  Appeal  shall  not  reverse  the 


Judgment  of  any  court,  unless  it  shall  be- 
lieve that  error  was  committed  by  such  court 
against  the  appellant  or  plaintiff  in  error, 
and  materially  affecting  the  merits  of  the  ac- 
tion." It  does  not  appear  that  the  error  In 
question  materially  affected  the  merits  of 
the  action.  Other  questions  were  asked  this 
witness  for  the  purpose  of  testing  his  credi- 
bility and  endeavoring  to  show  that  he  had 
some  motive  in  testifying  as  he  did.  These 
were  answered  without  objection,  and  the 
right  of  cross-examination  was  not  restricted 
otherwise  than  by  sustaining  tbe  objection 
above  noted.  For  the  latter  we  think  that  we 
should  not  reverse  the  case,  particularly  in 
view  of  the  statute  to  which  we  have  just 
referred. 

For  the  reasons  given  above  the  judgment 
of  the  circuit  court  should  be  afSrmed.  It 
is  80  ordered. 

RETNOIJ>S,  P.  X.  and  NORTONI.  J„  con- 
cur. 


HARMS  V.   FIDELITY  &  CASUALTY   CO. 
OF  NEW  YORK. 

(Kansas  City  Court  of  Appeals.     MiaaoorL 
May  19,   1913.     Rehearing  De- 
nied June  16,  1913.) 

1.  EviDENci:    (J    432*) —  Pabol    Evidekce  — 
Fraud — Considebation  of  Release. 

In  an  action  on  a  policy  of  iDBunnce, 
where  the  answer  pleaded  a  release  in  bar  of 
the  action,  a  reply  setting  up  fraud,  duress,  and 
want  of  consideration  was  a  direct  attack  upon 
the  release,  so  that  evidence  to  contradict  its 
recital  of  consideration  was  admissible. 

[Ed.   Note. — For  other  cases,   see   EMdeoce. 
Cent.  Dig.  H  1981-1989;    Dec  Dig.  f  432.*] 

2.  Rbleask   ({  13*)  —  (DoNsinKBATiON  —  Past 
Patmeht. 

The  compromise  of  a  disputed  claim  is  a 
sufficient  consideration  for  a  release  where  tbe 
amount  due  is  unliquidated  and  there  is  a  real 
controversy  in  ^ood  faith  over  the  matter,  the 
issue  of  which  is  doubtful ;  but  where  the  de- 
mand la  fixed  or  liquidated  the  acceptance  of  a 
sum  less  than  the  whole,  although  expressly 
stated  to  be  in  discharge  of  the  entire  sum,  will 
not  discharge  the  debt  since  there  is  no  con- 
sideration. 

lEd.    Note.— For    other    cases,    see    Releaae, 
Cent  Dig.  {f  21-27,  29;    Dec.  Dig.  {  13.*] 

3.  Release  ({  13*)  —  Conbidebatiok  —  Pabt 
Payment. 

A  mere  statement  in  a  release  that  the 
amount  due  is  in  dispute  Is  not  enough  to  show 
a  consideration  for  the  release. 

[Ed.    Note.— For    other    cases,    see    Release, 
Cent  Dig.  §{  21-27,  29;    Dec.  Dig.  |  13.*] 

4.  Insurance  ({  615*)— Stipui.ation8  ab  to 
Suicide— VALiorrr. 

Under  Rev.  St  1889,  {  5855,  providing  that 
In  all  suits  upon  policies  of  insurance  on  lives 
it  shall  be  no  defense  that  tbe  insured  commit- 
ted suicide,  unless  the  insured  contemplated 
suicide  when  making  bis  application,  and  that 
any  stipulation  in  tbe  policy  to  tbe  contrary 
shall  be  void,  a  provision  in  a  life  policy  that 
if  insured  committed  suicide,  tbe  insurer  woald 
pay  only  one-fifth  of  the  amount  of  the  policy 
is  of  no  effect 

[Ei.   Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  §|  1300-1302;    Dec  Dig.  {  615.*] 


•For  otiier  cams  see  same  topic  and  section  NUMBER  in  D*c.  Dig.  *  Am.  Dig.  &e7-No.  BarlM  It  R«p'r  Iad« 
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5.  iNBttKANCB  (S  603*)— RXUEASB— CORSIDEBA- 

TioN— Disputed  Claim— Good  Faith. 

Where  a  stipulation  lu  a  life  policy  that  in 
case  insured  committed  suicide  the  insurer 
shovid  be  liable  for  but  one-fifth  of  the  amount 
of  the  insurance  was  invalid,  and  the  insnrer 
was  liable  for  the  full  amount  of  the  policy  un- 
less insured,  who  was  alleged  to  have  commit- 
ted suicide,  contemplated  suicide  at  the  time  he 
took  out  the  policy,  in  which  event  insurer 
would  not  be  liable  for  an;  amount  under  the 
policy,  but  insurer  did  not  claim  that  insured 
contemplated  suicide  when  the  policy  was  talcen 
out,  it  could  not  assert  that  there  was  a  bona 
fide  controversy  as  to  the  amount  due  on  the 
policy,  so  as  to  afford  a  consideration  for  a  re- 
lease on  payment  of  an  amount  less  than  the 
face  value  of  the  policy. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  |  1499;    Dec  Dig.  i  603.*] 

6.  Ihsubanoe  (§  297*)— Avoidance  or  Pou- 
OT— Misrepresentations. 

Under  the  express  provision  of  Rev.  St 
1909,  §  6937,  a  misrepresentation  as  to  the  cor- 
rect and  temperate  hnbita  of  insured  would  not 
render  the  policy  void  unless  the  matter  mis- 
represented actually  contributed  to  the  death  of 
insured. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  I  676;  Dec  Dig.  {  297.») 

7.  IR8T7BANCK  (i  603*)— ReUEASX— CONBIDEBA- 

TiON— Disputed  Claim. 

Where  an  insurance  company  was  entitled 
to  avoid  a  policy  if  insured  made  false  repre- 
sentations as  to  his  use  of  intoxicating  liquor, 
and  if  his  intemperate  habits  contributed  to 
his  death,  a  mere  assertion  by  his  claim  agent 
that  insured  made  false  representations  as  to 
his  use  of  linuor,  by  which  the  beneficiary  was 
induced  to  sign  a  release  on  payment  of  less 
than  the  face  amount  of  the  policy,  did  not 
show  that  there  was  a  bona  fide  controversy  as 
to  the  question  of  liability  so  as  to  afford  a 
consideration  for  the  release  where  the  agent 
in  fact  had  no  knowledge  of  facts  tending  to  es- 
tablish the  truth  of  his  statement    ' 

[Ed.  Note. — For  other  cases,  see  Tnsnrance, 
Cent  Dig.  {  1499 ;    Dec.  Dig.  |  603.*] 

8.  Insurance  (J  603*)— Releasb— Constdeba- 
TioN—SuFFiciENCT— Waiver  of  Right. 

The  waiver  by  an  Insurance  company  of  a 
provision  of  a  policy  that  action  shall  not  be 
commenced  thereon  within  three  months  after 
the  furnishing  of  proof  of  loss  did  not  consti- 
tute a  sufiBcient  consideration  to  support  a  re- 
lease executed  before  the  expiration  of  such 
three  months,  discharging  the  insurance  com- 
pany on  its  payment  of  less  than  the  face  value 
of  the  policy. 

[Ed.  Note. — For  other  cases,  aee  Insurance, 
Cent  Dig.  {  1499;   Dec.  Dig.  {  603.*} 

9.  Irstjbance  (8  668*)— Release— Considera- 
tion— Question  for  Jury. 

In  an  action  on  a  life  policy,  in  which  de- 
fendant set  up  a  release,  evidence  held  insuffi- 
cient to  present  a  question  for  the  jury  as  to 
whether  the  release  was  supported  by  a  auffi- 
dent  consideration. 

[Ed.  Note.— For  other  cases,  see  Insarance, 
Cent  Dig.  It  ^550, 1732, 1770;  Dec  Dig.  ^  668.*] 

Appeal  from  Circalt  Court,  Saline  Coun- 
ty;   Samuel  Davis,  Judge. 

Action  by  Marie  Harms  against  the  Fideli- 
ty &  Casualty  Company  of  New  York.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 


Rosenberger  &  Reed,  of  Kansas  City,  and 
Barbee  &  Roberts,  of  Marshall,  for  appel- 
lant Reynolds  &  James,  of  Marshall,  Gil- 
bert Lamb,  of  Salisbury,  and  Roy  W.  Rucker, 
of  KeytesTiUe,  for  respondent 

TRIMBLE,  J.  Plaintiff  is  the  widow  of 
August  Harms,  deceased,  and  is  the  benefi- 
ciary In  a  policy  of  insurance  for  $2,500  held 
by  him  in  the  defendant  company,  dated 
August  3,  1910,  whereby  It  insured  said 
Harms  for  one  year  against  death  by  exter- 
nal violent  means.  There  was  a  clause  in 
the  policy  providing  that,  if  the  assured 
committed  suicide,  the  company  would  pay 
only  $500,  and  a  statement  in  the  schedule  of 
warranties  that  the  assured's  habits  of  life 
were  correct  and  temperate. 

Harms  died  on  April  7,  1911,  as  the  direct 
result  of  a  gunshot  wound.  On  April  13, 
1911,  the  company  paid  plaintiff  $1,000,  and 
on  October  10,  1911,  this  suit  was  instituted 
to  collect  the  remainder  due  on  the  policy. 

The  answer  pleaded  a  compromise  and 
release  of  plaintiff's  claim  obtained  April 
13,  1911,  when  the  $1,000  was  paid,  and  alleg- 
ed that  said  $1,000  was  in  full  settlement 
of  plaintiff's  claim,  and  that  plaintiff  sur- 
rendered the  policy  and  released  defendant 
from  all  further  liability.  The  reply  set  up 
the  defense  that  the  pretended  release  was 
without  consideration  and  was  fraudulently 
and  wrongfully  procured  from  plaintiff, 
which  pleading  is  authorized  by  section  1812, 
R.  S.  Mo.  1909. 

From  the  foregoing  it  can  be  readily  seen 
that  the  entire  trial  was  over  the  validity 
of  the  alleged  release.  The  circumstances 
under  which  it  was  obtained  are  as  follows : 
After  the  death  of  her  husband  Mrs.  Harms 
left  the  policy  with  Mr.  Anderson,  cashier  of 
one  of  the  banks  in  Keytesville,  where  she 
lived,  with  instructions  to  collect  same  for 
her.  Anderson  notified  the  company  of  the 
assured's  death  and  asked  for  the  proper 
blanks  on  which  to  make  affirmative  proof 
thereof.  Instead  of  complying  with  this 
request,  the  company  sent  its  chief  special 
claim  agent,  one  M.  A  Shipley,  to  Keytesville 
to  adjust  the  loss.  He  went  to  Mrs.  Harms' 
home  and  Informed  her  of  his  business  and 
was  told  by  her  to  take  the  matter  up  with 
her  representative,  Mr.  Anderson.  Shipley 
thereupon  called  on  Anderson,  who  demanded 
the  $2,500.  Shipley  said  the  company  was 
liable  for  only  $600  under  the  terms  and  con- 
ditions of  the  policy.  This  Anderson  refused 
to  accept  and  Shipley  then  offered  $600, 
which  Anderson  also  refused.  After  consid- 
erable discussion  over  the  matter,  Shipley 
left  the  bank  agreeing  to  return  to  Keytes- 
Tille  in  about  10  days,  and  in  that  time 
Anderson  was  to  see  Mrs.  Harms  and  dis- 
cuss the  matter  of  a  settlement  with  her  after 
she  had  somewhat  recovered  from  the  shock 
of  her  husband's  death.     Instead  of  leaving 
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KeytesTlUe,  however,  Shipley  went  back  to 
Mrs.  Harms'  home  and  called  her  attention  to 
the  clause  In  the  policy  concerning  suicide  and 
also  the  statement  In  the  schedule  of  warran- 
ties that  assured  was  of  correct  and  temper- 
ate habits,  and  read  these  over  to  her.  He 
then  Informed  her  that  her  husband  was  a 
drunkard;  that  he  bad  committed  suicide 
and  had  said  openly  and  for  a  long  time  tliat 
be  would  commit  suldde.  He  fortlier  told 
her  that  if  she  did  not  accept  the  money  he 
bad  offered  it  would  be  necessary  for  her 
to  sue,  and  all  these  facts  would  come  out  in 
court,  and  that  even  if  she  won  she  would  get 
nothing  because  the  lawyers  would  get  it  all. 
Mrs.  Harms  is  a  German  unable  to  read 
English  and  not  able  to  thoroughly  compre- 
hend it  or  to  fully  express  herself  in  It  Be- 
ing disturbed  and  imnerved  by  what  Shipley 
told  her,  and  perplexed  as  to  what  to  do,  she 
called  an  older  German  woman,  Mrs.  Hans- 
man,  over  the  tel^hone  and  asked  her  for 
advice,  and  then  went  up  to  Mrs.  Hansman's 
house  some  half  mile  or  more  away.  She 
testifies  that  she  was  frightened  at  Shipley's 
manner  and  was  afraid  of  him  and  went  to 
Mrs.  Hansman's  to  get  rid  of  liUu.  But  he 
told  her  he  would  go  with  her.  On  the 
way  Shipley  became  friendly  toward  her  and 
said  that  as  she  was  a  widow  with  flye  chil- 
dren he  would  be  liberal  and  would  pay  her 
$1,000,  or  $500  more  than  she  was  really 
entitled  to.  And,  upon  their  arrival  at  Mrs. 
Hansman's,  Shipley  again  called  attention 
to  the  suicide  clause  and  the  temperate  hab- 
its clause,  mentioned  Mr.  Harms'  alleged 
drunken  habits,  and  said  that  he  had  commit- 
ted suicide,  and  renewed  his  offer  of  $1,000. 
Mrs.  Hansman  was  at  first  unwilling  to  ad- 
vise the  plaintiff  and  sent  for  Mr.  Ray,  the 
assistant  cashier  of  another  bank,  rival  to 
the  one  Anderson  was  connected  with.  This 
assistant  cashier  would  not  himself  advise 
Mrs.  Harms  but  had  a  private  talk  with  Mrs. 
Hansman,  and  after  the  private  talk  Mrs. 
Hansman  advised  her  to  accept  Shipley's 
proposition.  During  this  conference  between 
the  four  of  them  Shipley  said  he  had  received 
a  telegram  from  the  company  authorizing  him 
to  pay  her  $1,000.  Upon  request  he  showed 
this  telegram  to  Ray,  the  assistant  cashier, 
but  no  one  informed  Mrs.  Harms  that  the 
telegram  was  not  one  received  by  Shipley 
after  he  arrived  In  KeytesvlUe,  nor  that  it 
was  not  sent  to  him  at  all,  but  was  one  from 
the  company  to  the  St  Louis  office  instruct- 
ing that  branch  to  send  Shipley  to  Keytes- 
ville  with  power  to  pay  Mrs.  Harms  any  sum 
not  exceeding  $1,000  upon  the  execution  by 
tier  of  a  release  of  all  further  liability ;  sudi 
release  to  be  drawn  up  by  an  attorney  in  St 
Louis  before  Shipley  started  to  Keyte8vill& 
Finally,  after  much  talk  and  discussion  of 
the  matter  and  much  worry  and  hesitation 
on  the  part  of  Mrs.  Harms  as  to  what  she 
should  do,  she  was  induced  to  go  to  Anderson 
and  get  the  policy  and  take  it  to  the  other 


bank.  AH  repaired  to  tills  bank  together, 
except  Mrs.  Hansman.  There  the  release  was 
read  over,  and,  after  Mrs.  Harms  had  hesitat- 
ingly signed  It,  the  agent  asked  Bay  and 
Taylor,  another  assistant  cashier,  to  witness 
her  signature.  The  latter,  in  testifying  as 
to  what  took  place  when  Mrs.  Harms  signed 
the  release,  said:  "When  they  first  came  in 
and  were  talking  about  It,  she  didn't  want  to 
sign  this  release,  and  he  (Shipley)  kq>t  in- 
sisting on  it,  and  it  seems  that  Mr.  Ray  was 
kind-a  trying  to  influence  her  to  sign  it,  and 
they  went  ahead  fixing  it  up  the  same  any- 
way, and  finally  the  man  drew  his  wallet 
and  counted  out  this  money,  and  pushed  the 
release  over  to  her  and  told  lier  to  sign  tier 
name  there.  She  still  hesitated  like  slie 
thonghit  she  was  being  forced,  and  then  went 
ahead  and  signed  it  Q.  Then  she  saw  the 
money  and  went  ahead  and  took  it?  A.  No, 
sir ;  she  never  did  want  to  sign  it  It  look- 
ed like  she  signed  it  against  her  wUL  Of 
course  I  realized  that  was  her  own  fight, 
but  that  was  the  way  it  looked  to  me.  Q. 
Tou  don't  mean  he  forced  her  to  sign  it?  A. 
Oh,  no." 

The  release,  over  which  tills  controversy 
rages,  contained,  in  a  number  of  paragraphs 
and  under  many  whereases,  statements  to  the 
effect  ttiat  the  policy  for  $2,500  was  issued  to 
Harms,  and  that  Mrs.  Harms  was  the  bene- 
ficiary; that  Harms  died  from  suicide,  and 
that  the  policy  provided  that  in  case  of  sul- 
dde only  $500  was  due;  that  the  comiiany 
alleged  and  the  beneficiary  denied  that  otlittc 
provisions  of  the  policy  had  been  violated, 
by  reason  of  wliich  the  company  was  not  lia- 
ble in  any  sum ;  tliat  tbe  beneficiary  claim- 
ed and  the  company  denied  that  it  was  lia- 
ble above  and  beyond  the  $500 ;  that  by  rea- 
son of  all  this  a  controversy  existed  between 
them  which  they  have  agreed  to  compromise 
and  settle  by  the  payment  of  $1,000  to  Mrs. 
Harms;  that  in  consideration  of  such  com- 
promise the  company  waived  notice  and 
proofs  of  death  and  also  the  provision  that 
the  company  was  not  required  to  pay  the 
amount  due  on  the  policy  until  after  tJie  ex- 
piration of  three  months  from  the  date  of 
such  proof;  wherefore,  in  consideration  of  all 
which,  and  the  payment  of  said  $1,000,  re- 
ceipt acknowledged,  the  said  Mrs.  Harms  re- 
leased the  company  from  all  claims  arising 
out  of  the  policy  and  canceled  and  surren- 
dered same  to  the  company. 

At  the  close  of  plaintiff's  testimony  and  al- 
so at  the  close  of  all  the  testimony,  defend- 
ant demurred  and  was  overruled.  Thereup- 
on the  court  instructed  the  Jury  that  under 
the  law  there  was  no  consideration  for  the 
release  pleaded  by  defendant  in  bar  of  plain- 
tiff's action,  and  the  finding  must  be  for 
$1,500,  with  6  per  cent  interest  from  Octo- 
ber 20,  1011,  the  date  of  the  service  of.  sum- 
mons on  defendant  In  accordance  with  this 
instruction  the  jury  returned  a  verdict  for 
$l,527.5a    Defendant  appealed. 
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[1]  The  first  point  raised  Is  tbat,  as  tbe 
Klease  Itself  recites  a  consideration,  evi- 
dence to  contradict  such  recital  was  Inadmis- 
sible and  plalntlfl  Is  estopped  to  assert  there 
was  In  fact  no  consideration.  Bnt  this  view 
overlooks  tbe  fact  that  plaintiff's  attack  on 
the  release  is  direct  and  not  coUateraL  The 
moment  the  answer  was  filed  admitting  ev- 
erything necessary  to  entitle  plaintiff  to  re- 
cover, and  nnder  which  she  mnst  Inevitably 
recover  except  for  the  release  pleaded  in 
bar  of  her  action,  the  case  rested  solely  on 
the  validity  of  such  release.  And  when  the 
reply  was  filed  setting  ap  fraud,  duress,  and 
want  of  consideration,  this  was  a  direct  at- 
tack upon  the  release,  and  evidence  showing 
its  invalidity  on  account  of  any  one  of  the 
tliree  things  pleaded  was  admissible.  The 
cases  cited  as  holding  such  evidence  inad- 
missible were  where  the  fact  sought  to  be 
disproved  was  Incidental  and  collateral  to 
the  main  fact  in  issue,  and  hence  are  not 
ai^llcable. 

[2, 3]  It  is  next  insisted  that  the  comiao- 
mlse  of  a  diq>uted  claim  is  a  sufficient  con- 
sideration in  and  of  Itself.  Tills  is  without 
doubt  true  where  the  amount  due  is  un- 
liquidated and  there  Is  a  controversy  in  good 
faith  over  the  matter.  And  there  may  Tie 
cases  in  which  the  amount  in  controversy 
was  liquidated  where  a  compromise  would  be 
a  sufficient  consideration  if  liability  depend- 
ed upo*  facts  the  existence  of  which  were 
in  doubt  and  there  was  a  controversy  in 
good  faith  over  them.  But,  where  the  de- 
mand is  fixed  or  liquidated,  the  acceptance  of 
a  sum  lees  than  the  whole,  although  express- 
ly stated  to  be  in  discharge  of  .the  entire 
sum,  will  not  discharge  the  debt,  since  there 
is  no  consideration.  Winter  v.  K.  C.  Cable 
Company,  160  Mo.  159,  loc.  dt  182,  61  S.  W. 
606;  Goodson  v.  National  Masonic  Ass'n,  91 
Mo.  App.  351;  1  Sutherland  on  Damages 
(3d  Ed.)  i  248;  Tucker  v.  Dolan,  109  Mo. 
App.  442,  loc.  clt  452,  84  S.  W.  1126;  Bid- 
dlecom  v.  General  Accident  Corporation,  167 
Mo.  App.  581,  152  S.  W.  103.  It  is  claimed, 
however,  in  this  case  tbat  the  'claim  was 
disputed,  and  that,  because  of  such  dispute, 
a  compromise  thereof  Is  good  and  must  be 
upheld  since  compromises  are  favored  ill  law. 
Ordinarily  this  Is  true,  but  the  claim  must 
be  a  real  one,  and  the  parties  most  regard 
their  rights  concerning  it  as  in  fact  or  law 
doubtful,  and  the  compromise  must  be  made 
bona  fide.  .  A  mere  statement  in  the  release 
that  the  amount  due  is  in  dispute  is  not 
enough  to  show  a  consideration  for  the  re- 
lease ;  the  controversy  must  be  real  and  the 
issue  respecting  it  be  considered  by  the  par- 
ties as  doubtful.  1  Sutherland  on  Damages 
(3d  Ed.)  f  251.  There  mnst  be  an  honest 
difference  between  the  parties,  a  dispute  in 
good  faith.  Chamberlain  v.  Smith,  110  Mo. 
App.  657,  loc  clt  660,  85  S.  W.  645;  Biddle- 
com  V.  General  Accident  Assur.  Orpora- 
tlon,  167  Mo.  App.  681. 152  S.  W.  103,  loc.  clt 
106. 


[4,  t]  Did  the  evidence  show  In  this  case 
a  controversy  in  good  faith?  In  the  first 
place  the  demand  was  liquidated  and  certain, 
to  wit,  12,500.  Tbe  first  thing  mentioned  in 
the  release  as  a  ground  for  controversy  is 
tbe  alleged  suicide  of  Harms.  But,  even  if 
it  were  shown  that  Harms  committed  suldde 
(which  was  not  shown,  nor  any  facts  tending 
to  show  it),  still  this  would  constitute  no  de- 
fense unless  the  suicide  was  contemplated 
at  the  time  tbe  policy  was  taken  out  Lo- 
gan V.  Fidelity  &  Casualty  Company  of  New 
York,  146  Mo.  114,  47  8.  W.  948.  If  Harms 
contemplated  suicide  at  the  time  he  took  out 
the  policy,  then  the  company  was  not  liable 
in  any  sum,  not  even  tbe  $500  which  the 
facts,  admitted  by  them,  show  that  they  did 
consider  they  were  liable  for.  Hence,  if 
they  considered  themselves  liable  for  any 
amount  whatever,  this  fact  shows  they  did 
not  think  he  contemplated  suldde  at  the 
time  the  policy  was  taken  out  The  release 
nowhere  says  Harms  contemplated  suldde  at 
thQ  time  of  its  issue.  Nor  does  the  evidence 
show  that  he  did.  If  tbe  release  had  stated 
that  he  contemplated  suicide  at  tbe  time  of 
tbe  Issuance  of  tbe  policy,  then  it  might  be 
that  the  burden  would  be  on  plaintiff  to 
show  that  such  was  not  the  case,  though  we 
pass  no  opinion  on  it  But  tlie  release  mere- 
ly states  that  he  died  of  suldde,  and  this 
fact  alone  constitutes  no  defense.  When,  in 
addition  to  this,  conceded  facts  are  shown 
wliich  prove  that  the  company  did  not  think 
be  contemplated  suicide,  then  bad  faith,  or 
lack  of  good  faith  which  is  the  same  thing, 
on  the  part  of  the  company,  as  to  the  de- 
fense of  suicide,  is  conduslvfiy  established. 
True,  tbe  release  in  one  clause  says  the  com- 
pany claims  it  does  not  owe  anything,  bnt 
a  mere  statement  in  tbe  release  to  that  ef- 
fect is  not  sufficient  to  outweigh  tbe  effect 
of  another  clause  therein  which  seems,  infer- 
entlally  at  least,  to  admit  tbat  it  does  owe 
$500,  and  the  conceded  actions  of  the  com- 
pany, speaking  louder  than  words,  show  that 
it  did  not  consider  suldde  was  a  defense. 

[•,  I]  Another  contention  now  made  is  that 
the  statement  of  the  assured  in  the  schedule 
of  warranties  that  be  was  of  "correct  and 
temperate  habits"  was  untrue  and  a  misrep- 
resentation of  the  facts.  Of  course,  even  If 
this  was  a  misrepresentation,  it  would  not 
render  tbe  policy  void  unless  tbe  matter  mis- 
represented actually  contributed  to  the  as- 
sured's  death.  Section  6937,  R.  S.  Mo.  1900. 
And  tbe  claim  is  now  made  that  the  assured 
was  of  intemperate  habits,  that  he  commit- 
ted suldde,  and  that  bis  dissolute  habits 
caused  him  to  end  his  life,  and  therefore  tbe 
alleged  misrepresentations  as  to  habits  were 
material  and  avoided  the  policy ;  hence  there 
was  a  bona  fide  controversy  existing  between 
them  oa  which  both  parties  entertained  dif- 
ferent views  in  good  faith.  In  view  of  the 
fact  tbat  there  was  a  directed  verdict,  if 
there  is  any  evidence  tending  to  show  the 
belief  that  the  alleged  intemperate  habits  had 
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contributed  to  the  assnred's  death  was  enter- 
tained in  good  faith,  or  that  a  real  con- 
troversy thereover  existed  and  had  some 
basis  on  which  to  stand,  then  the  question 
of  good  faith  should  have  been  submitted  to 
the  jury,  and,  in  that  event,  the  case  will 
have  to  be  reversed  and  remanded.  But  the 
evidence  does  not  affirmatively  show  that 
Shipley  told  the  plaintiff  he  was  denying  all 
liability  whatever  because  the  assured's  al- 
leged intemperate  habits  had  resulted  in 
suicide.  On  the  contrary,  the  position  taken 
with  her  was  that,  merely  because  the  assur- 
ed drank  in  violation  of  his  warranty  that 
he  was  temperate,  this  of  itself'  threw  doubt 
on  the  policy.  The  other  witnesses  for  de- 
fendant who  testified  as  to  what  Shipley  said 
to  plaintiff  affirmatively  show  this,  and  the 
wording  of  the  release  tends  to  liear  out  this 
view,  since  U  nowhere  says  what  the  alleged 
violations  of  the  warranties  were,  nor  that 
th^  contributed  to  assured's  death,  and 
therefore  became  material  under  the  statute. 
In  addition  to  this,  the  actions  of  the  com- 
pany and  of  Shipley  show  they  did  not  real- 
ly think  the  alleged  habits  of  assured  caused 
his  death. 

As  said  in  1  Suthwland  on  Damages,  S 
261,  the  mere  statement  that  a  controversy 
exists  is  not  sufficient  In  other  words,  Ship- 
ley could  not  merely  by  claiming  that  the  as- 
sured's alleged  Intemperate  habits  rendered 
the  policy  void  create  a  bona  fide  controversy. 
He  must  have  reasonable  grounds  to  base  it 
on ;  that  is,  the  testimony  must  show  facts 
from  which  he  could  reasonably  draw  such 
a  claim.  Now,  the  first  thing  going  to  show 
his  claim  was  not  in  good  faith  on  this  par- 
ticular point  Is  that,  although  he  may  have 
stated  to  Anderson  at  the  bank  and  to  Ray, 
as  he  said  he  did,  that  the  company  was  not 
liable  for  anything,  yet  his  admitted  conduct 
shows  on  its  face  that  he  did  consider  the 
company  liable  and  was  using  extraordinary 
endeavors  to  get  that  liability  reduced  as  low 
as  possible.  His  mere  statement,  not  said 
to  plaintiff  but  to  others,  but  even  if  said 
to  her,  that  the  company  was  not  liable  at 
all  would  not  be  allowed  to  contradict  his 
conceded  course  of  conduct  A  claim  made 
under  such  circumstances  would  show  l>eyond 
question  that  he  was  making  it  merely  for 
the  purpose  of  wrongfully  obtaining  a  set- 
tlement Again,  the  testimony  nowhere  tends 
to  show  that  Harms  actually  did  commit 
suicide.  All  it  shows  Is  that  he  died  from 
a  gunshot  wound  In  the  head,  and  no  one 
knows  how  it  happened.  Again,  it  la  nowhere 
shown  that,  even  if  he  did  commit  suicide, 
it  was  caused  by  Intemperate  habits.  On  the 
contrary,  it  was  shown  that,  while  in  former 
years  he  would  get  drunk  occasionally,  yet 
in  the  latter  years  of  his  life  these  were  not 
so  frequent  and  be  would  stay  sober  for  six 
months  at  a  time.  And  even  this  evidence 
was  not  offered  by  defendant.  Taylor,  who 
swore  he  saw  him  every  day  the  last  few 


years  of  bis  life,  testified  that  he  never  saw 
him  Intoxicated  or  "out  of  the  way,"  as  be 
termed  It  Hansman,  the  one  who  said  tbat 
in  former  years  he  used  to  get  on  occasional 
sprees,  testified 'that  he  saw  him  Just  prior 
to  bis  death  and  he  was  as  sober  as  could  be, 
and  that  he  was  working  at  the  time  of  bis 
death.  There  was  no  evidence  whatever  that 
he  had  become  morose,  gloomy,  and  despond- 
ent, or  had  failed  In  business,  as  Shipley 
claimed  to  the  plaintiff  he  had  learned.  If 
the  bare  claim  or  assertion  in  the  release 
that  a  controversy  existed  Is  not  sufficient, 
but  facts  must  exist  showing  that  one 
did,  then  Shipley's*  claim  at  the  trial  that 
such  controversy  existed,  without  evidence 
of  facts  showing  that  It  had  some  basis  In 
reason,  would  not  be  entitled  to  any  stronger 
force  or  effect  And  since  the  evidence  did 
not  show  such  reasonable  basis,  but,  on  the 
contrary,  Indisputably  showed  that  Shipley 
was  not  relying  on  such  alleged  misrepre- 
sentations in  good  faith,  there  was  no  ques- 
tion on  this  point  to  submit  to  the  Jury,  and 
hence  the  court  did  not  err  In  dlrectijig  a 
verdict 

[1,1]  The  next  point  made  Is  that  Inas- 
much as  the  company  waived  the  right  to 
withhold  iKiyment  for  three  months  after  the 
date  of  proof  of  loss,  and  paid  the  $1,000 
down  at  once,  this  Is  an  additional  considera- 
tion which  will  be  sufficient  to  validate  the 
release.  In  1  Sutherland  on  Damages  (3d 
Ed.)  I  249,  it  is  said:  "If  there  be  any  bene- 
fit or  even  legal  possibility  of  benefit  to  the 
creditor  thrown  In,  the  additional  weight 
will  turn  the  scale  and  render  the  considera- 
tion sufficient  to  support  the  agreement  Pay- 
ment at  a  different  place  or  before  the  origi- 
nal debt  is  due  Is  sufficient"  The  danse  In 
the  policy  does  not  say  the  amount  due  the 
beneficiary  is  not  due  until  three  months 
after  proof  of  death,  but  only  that  suit  shall 
not  be  brought  before  that  time.  Whether  or 
not  this  means  that  the  amount  is  not  due 
until  then,  the  only  evidence  to  show  that 
this  was  any  part  of  the  consideration  Is  the 
statement  In  the  release  to  that  effect  There 
was  no  evidence  anywhere  that  this  was  con- 
sidered by  either  Mrs.  Harms  or  Shipley  in 
their  negotiations  as  a  reason  for  settling. 
In  fact,  Shipley  did  not  say  that  It  was. 
When  the  court  at  the  trial  asked  him  abont 
this,  he  evaded  answering  the  question.  This 
evasion  and  the  failure  of  the  evidence  to 
show  affirmatively  that  It  entered  Into  the 
settlement  ia  an  admisHon  that  the  allega- 
tion in  the  release  to  the  effect  that  the  three 
months  clause  was  waived  tro*  ittelf  a  fraud 
and  was  a  pretended  and  fictitious  considera- 
tion. Consequently,  even  if  the  burden  of 
proof  Is  on  plaintiff  to  show  the  Invalidity  of 
the  release,  owing  to  this  admission  and 
showing  in  the  testimony,  the  fraud  and  fic- 
tion, as  to  this  part  of  the  consideration, 
stands  confessed,  and  there  was  no  question 
to  submit  to  the  jury.    While  It  is  true  that 
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Inadeqnacy  of  consideration  may  not  be  a 
ground  for  avoiding  the  release,  yet  the  fact 
that  a  clause  saying  the  waiver  of  the  three 
months  la  a  consideration  for  remitting  9U- 
600  of  the  amount  due  Is  Itself  a  convincing 
badge  of  fraud  and  shows  that  the  company 
realized  It  was  bard  pressed  for  a  considera- 
tion that  would  in  the  end  hold  water. 

The  question  whether  or  not  the  court 
erred  In  directing  a  verdict  baa  been  the  one  of 
most  dlfflculty  herein  since  it  was  barely 
mentioned  In  the  briefs  on  one  side  and  not 
noticed  at  all  in  those  on  the  other.  After 
carefully  going  through  the  case,  however, 
we  are  of  the  opinion  that,  under  the  conced- 
ed facts  in  tbis  case,  the  question  of  whether 
there  was  a  consideration  or  not  sufficient 
to  sustain  the  release  became  a  question  of 
law  only,  and  therefore  the  court  properly 
directed  a  verdict. 

Accordingly  the  Judgment  is  affirmed.  All 
concur. 


TIMMERMAN  v.  FRANKEL  et  aL 

(Kansas  City  Court  of  Appeals.    "Missouri. 
May  19,   1913.     Rebearing  De- 
nied June  16,  1913.) 

1.  Mabteb  and  Servant  ({  137*)— Injubixs 
TO  Sebvant^Nkglioence. 

Where  plaintiff,  a  girl  of  16,  employed  as 
an  errand  girl  in  defendants'  store,  placed  her 
bead  in  a  freight  elevator  well  to  call  ttie  op- 
erator of  the  car  when  the  car  was  descending 
not  more  than  two  or  three  feet  above  her,  and 
her  head  was  caught  between  the  gate  and  the 
floor  of  the  car  and  she  would  have  been  tcilled 
bad  not  the  operator  stopped  the  car  instantly, 
there  was  no  negligence  on  his  part. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  U  269,  270,  273,  274,  277, 
278;  Dec.  Dig.  i  137.*] 

2.  Master  and  Servant  (|  265*)— Injuries 

TO     SeRVANI^FREIOHT    EZ.EVAT0BB— SlONAl. 

Equipment. 

It  appearing  that  freight  elevators  in  fac- 
tories, whether  ased  by  employes  for  transpor- 
tation or  not,  are  not  usnaliy  eauipped  with 
signal  devices,  no  inference  of  negligence  conld 
be  drawn  against  defendants,  maintaining  a 
freight  elevator  in  their  store  for  the  transpor- 
tation of  both  freight  and  employes,  in  not  pro- 
viding the  elevator  with  a  signal  appliance;  a 
master,  within  the  limits  of  reasonable  care, 
being  entitled  to  conduct  his  business  in  his 
own  way,  and  only  bound  to  provide  a  servant 
with  reasonably  safe  appliances. 

[E^.  Note. — For  other  cases,  gee  Master  and 
Servant,  Cent  Dig.  §|  877-908,  955;  Dec.  Dig. 
i  265.») 

3.  Mabteb  and  Servant  (|  130*)— iNJTjBnts 
TO  Servant— Methods  of  Work. 

A  master's  right  to  conduct  his  bnsiness 
in  bis  own  way  applies  to  methods  of  work,  he 
being  entitled  to  require  a  servant  to  follow 
such  method  as  the  master  chooses  to  select, 
provided  the  choice  is  restricted  to  such  methods 
as  fail  within  the  domain  of  reasonable  care 
and  do  not  enhance  the  natural  risks  of  the 
business  by  compelling  the  servant  to  use  prop- 
er instrumentalities  in  a  negligent  or  unneces- 
sarily dangerous  manner. 

(Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  fS  264,  266,  276 ;  Dec.  Dig. 
f  l.SO.»] 


4.  Master  and  Servant  (S  130*)- Injuries 
to  Servant— Natural  Risks  of  Business 
—  Incbeask  —  Danoebous  Methods  or 
Work. 

A  master  has  no  right  to  enhance  the  nat- 
ural rislu  of  the  business  by  compelling  his 
servant  to  use  proper  instrumentalities  in  a 
negligent  or  unnecessarily  dangerous  manner. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  §f  264,  206,  276 ;  Dec  Dig. 
i  130.*I 

5.  Mabteb  and  Servant  ({  130*)— Injuries 
TO  Servant— Methods  op  Wobk — Minob 
Servants. 

A  master  may  not  prescribe  methods  of 
work  for  minor  servants  that  would  be  reason- 
ably safe  for  adults,  but  which  would  be  fraught 
with  unnecessary  danger  to  minors  from  whom 
the  degree  of  care  and  judgment  presumed  to 
characterize  the  conduct  of  the  ordinarily  care- 
ful adult  could  neither  l>e  expected  nor  required. 
[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  264,  266,  276 ;  Dec  Dig. 
i  130.*] 

6.  Mabteb  and  Servant  ({  153*)— Injuries 
to   Servant— Fbeioht  Elevators- Nkoli- 

OKNCB. 

Where  defendants  maintained  a  freight  el- 
evator in  their  store  which  was  not  provided 
with  signal  apparatus,  and  plaintiff,  a  girl  16 
years  of  age,  was  struck  and  injured  by  the 
descending  cage  juat  after  she  had  put  her 
head  into  the  elevator  well  above  the  gate  to 
call  the  elevator  man,  and  defendants  had  in- 
structed the  employes  to  use  such  elevator  dur- 
ing repairs  to  the  passenger  elevator,  but  bad 
not  warned  them  of  the  danger,  defendants 
were  bound  to  anticipate  such  conduct  on  the 
part  of  minor  employes  and  were  negligent  in 
ordering  them  to  use  such  elevator  without 
warning  them  of  the  dangers  of  improper  use. 
[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  §§  814-317;  Dec  Dig.  S 
153.*] 

7.  Masteb  and  Servant  (J  289*)— Injuries 
to  Servant— Minors— Contributory  Neo- 

UOENCB. 

Plaintiff,  an  errand  girl  16  years  old,  em- 
ployed in  one  of  the  departments  of  defendants' 
store,  undersized,  somewhat  tpnemic,  and  of  re- 
tarded physical  development,  having  been  order- 
ed to  use  the  freight  elevator,  and  having  oc- 
casion to  do  so,  placed  her  head  over  the  gate 
and  within  the  elevator  well  to  call  the  elevator 
man  when  the  cage  was  descending  not  more 
than  two  or  three  feet  above  ber.  She  did  not 
look  up,  and  was  struck  and  onlv  saved  from 
death  by  the  prompt  stopping  of  the  cage  by 
the  elevator  man.  Held,  that  she  was  not  neg- 
ligent as  a  matter  of  law  so  as  to  deprive  her 
of  the  right  to  recover. 

[Ed.  Note. — ^For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {i  1089,  1090,  1092-1132; 
Dec  Dig.  S  280.*] 

8.  Tbiai.  (J  18*)— Parties— Misconduct. 

In  an  action  for  injuries  to  a  child  while 
being  employed  in  defendants'  store,  on  her  di- 
rect examination  she  testified  that  she  suffered 
from  headaches  and  nervous  attacks  to  such  an 
extent  that  she  had  been  unable  to  hold  employ- 
ment after  obtaining  it,  that  after  obtaining  a 
position  she  was  compelled  to  go  home  at  times, 
and  that  she  lost  her  job.  She  then  began  to 
weep,  and  was  asked  why  she  worked  at  all  if 
she  felt  BO  poorly,  and  answered,  "Well,  we 
were  poor."  She  then  wept  more,  and  defend- 
ants applied  to  discbarge  the  jury,  but  plain- 
tiff's counsel  contended  that  her  display  of  emo- 
tion was  due  to  nervous  derangement  caused  by 
the  injury,  and  that  the  jury  were  entitled  to 
observe  and  note  such  results  of  defendants' 
negligence.  This  motion  was  overruled,  and 
the  court  stated  that  she  should  tell  what  was 
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the  matter  with  her  in  her  own  way,  bnt  her 
<^oansel  said  he  wonld  omit  that  part  of  the 
matter,  as  he  waa  afraid  she  wonld  cry  again ; 
whereupon  another  motion  to  discbarge  the  ju- 
ry .  was  made  and  overruled.  Held,  that  the 
display  of  emotion,  not  appearing  to  have  been 
actuated  by  an  interested  motive,  but  rather 
from  an  uncontrollable  nervous  impulse,  was 
not  ground  for  mistrial. 

[Ed.  Note.— For  other  cases,  see  Trial,  CJent 
Dig.  S§  37,  42% :   Dec.  Dig.  |  !&•] 

Appeal  from  Circuit  Court,  Jackson  CSoun- 
ty;  O.  A.  Lucas,  Judge. 

Action  by  Anna  Timmennan,  by  her  next 
friend,  Liouia  Timmerman,  agalnat  Daniel 
Franlcel  and  others,  doing  business  as  Frank- 
el,  Frank  &  Company.  Judgment  for  plain- 
tiff, and  defendants  app)^.    Affirmed. 

McCnne,  Harding,  Brown  &  Murphy  and 
Blatchford  Downing,  all  of  Kansas  City,  for 
ai^peliants.  Atwood  &  Hill,  of  Kansas  City, 
tot  respondent. 

JOHNSON,  J.  Plaintiff  sued  to  recover 
damages  for  personal  injuries  she  received 
wlille  in  the  employment  of  defendants  and 
which  she  alleges  were  caused  by  negligence 
of  her  employers.  The  answer  contains  a 
general  traverse  and  pleas  of  contributory 
negligence,  assumed  risk,  and  negligence  of  a 
fellow  servant  The  cause  is  here  on  the 
appeal  of  defendants  from  a  Judgment  of 
$1,500  recovered  by  plaintiff  in  the  circuit 
court 

At  the  time  of  her  injury,  October  9,  1911, 
plaintiff  was  16  years  old  and  had  been  em- 
ployed since  February,  1910,  as  an  errand 
girl  in  one  of  the  five  departments  of  defend- 
ants' wholesale  millinery  store  and  factory  in 
Kansas  City.  She  was  rather  undersized, 
somewhat  enemic,  of  retarded  physical  de- 
velopment, and  her  counsel  claim  that  In 
mentality  she  was  a  little  below  par,  but  we 
find  no  support  for  that  claim  in  the  record. 
She  was  a  witness  in  her  own  behalf  and  was 
subjected  to  a  searching  cross-examination 
without  betraying  any  lack  of  intelligence, 
and  the  witnesses  who  spoke  of  the  subject  of 
her  mental  capacity  seemed  to  regard  it  as 
normal.  We  regard  her  as  a  person  of  aver- 
age intelligence,  but  as  being  below  normal  in 
vitality  and  physical  development 

Defendants  occupied  a  six-story  building, 
and  the  department  to  which  plaintiff  was 
assigned  was  on  the  fifth  floor.  Her  duties 
required  her  to  go  to  all  parts  of  the  building 
for  materials  needed  by  the  hat  trimmers  in 
tliat  department,  and  she  had  been  told  to  get 
some  material  from  the  lower  floor  and  have 
it  ready  for  use  at  the  close  of  the  luncheon 
hour.  She  returned  from  Innch  15  or  20 
minutes  before  1  o'clock  and  came  to  the 
fifth  floor  on  tlie  freight  elevator,  which  went 
on  to  the  sixth  floor.  Finding  she  had  more 
recess  time  than  she  had  thought,  she  decided 
to  return  to  the  street  for  a  short  walk  and 
stop  on  her  way  back  for  the  needed  mate- 
rials.   Accordingly,  she  went  to  the  elevator 


door  and  thrust  her  head  Into  the  ahaft  to 
call  for  tlie  elevator.  The  car  was  descending 
from  the  sixth  floor,  and  before  she  could  call 
it  struck  her  head  and  inflicted  the  injuries 
for  which  she  seeks  to  recover  »iamagw» 

There  were  two  elevators  in  tlie  bnilding, 
one  fOr  passengers  and  the  otiier  for  freight 
The  first  was  equipped  with  signal  bells,  but 
the  freight  elevator  was  without  such  eqnip- 
ment,  and  employes  who  osed  it  were  com- 
pelled to  call  into  the  shaft  to  signal  the 
operator.  The  passenger  elevator  was  tempo- 
rarily out  of  service  for  repairs,  and  tlw 
employes  had  been  directed  to  use  the  freight 
elevator.  There  were  stairways  in  the  build- 
ing, but  the  errand  gtrls  (of  whom  there  were 
10  or  12  In  the  store)  had  been  ordered  to  use 
the  elevators  in  running  errands  to  ke^ 
them  from  loitering  on  the  stairways.  The 
sliaft  of  the  freight  elevator  was  completely 
iKtxed  in  except  at  the  doorways,  and  the  car 
was  inclosed  on  three  sides.  There  was  a 
lattice  gate  50  Inches  lilgh  at  the  doorway  on 
the  fifth  floor  and,  of  course  an  open  space 
between  the  top  of  the  gate  and  the  top  of 
the  doorway.  Plaintiff  thrust  her  head  into 
this  open  space  above  the  gate  when  she 
started  to  call.  She  did  not  know  where  the 
car  was  and  did  not  look  upward.  Her  head 
was  caught  between  the  gate  and  the  floor  of 
the  car,  and  she  would  have  been  killed 
had  not  the  operator  stopped  the  car  in- 
stantly. 

The  facts  and  circumstances  about  whidi 
there  is  no  dispute  show  conclusively  that  the 
car  was  moving  very  slowly  and  could  not 
have  been  more  than  two  or  three  feet  above 
plaintiff  when  she  placed  her  head  within 
the  path  of  its  descent  Plaintiff  claims 
that,  owing  to  the  natural  weakness  of  her 
voice,  she  could  not  make  the  operator  bear 
her  signals  unless  she  put  her  head  into  the 
shaft,  and  further  claims  that  the  other 
employes  were  in  the  habit  of  calling  in  that 
manner  owing  to  the  difficulty  of  making 
themselves  heard  when  calling  into  the  shaft 
through  the  doorway.  She  denies  that  she 
had  been  warned  against  the  practice  by 
defendants. 

The  witnesses  for  defendants  contradict 
plaintiff  on  many  of  the  vital  facts  of  the 
case.  They  state,  in  substance,  that  it  was 
not  the  custom  of  employes  to  place  their 
heads  In  the  shaft  to  caU  the  operator,  that 
he  could  easily  be  summoned  by  calling 
through  the  doorway,  and  that  plaintiff  had 
been  warned  against  the  dangerous  practice 
not  only  by  placards  posted  in  the  shaft  oiq>o- 
site  to  the  doorways  but  by  oral  admonition 
from  her  superiors.  Further,  they  state  that 
plaintiff  was  not  intending  to  call  the  oper- 
ator to  bring  the  car  to  the  floor  for  her  use, 
but  mischievously  stuck  her  head  into  the 
shaft 

[1]  Defendants  contend  that  the  eoart 
erred  In  not  peremptorily  directing  a  verdict 


•For  otbw  oasw  ■••  •una  topic  and  secUon  NUMBEB  lo  Dec  Dig.  A  Am.  Dls.  Key-No.  Series  *  Rw'r  ladexsi 


Digitized  by 


Google 


Mo.) 


TIMMEBMAN  ▼.  FRANKEL. 


1053 


In  their  favor.  We  find  no  evidence  support- 
ing the  charge  in  the  petition  of  negligence 
on  the  part  of  the  operator  of  the  car.  Obvl- 
onsly  the  car,  which  was  being  carefully 
handled,  was  so  close  to  plaintltF  when  she 
entered  the  path  of  danger  that  no  degree  of 
care  or  vigilance  exercised  by  the  operator 
conld  have  prevented  the  injury.  Instead  of 
condemning  his  conduct,  plaintiff  should  feel 
grateful  to  him  for  saving  her  life.  His  act 
in  stopping  the  car  so  quickly  denotes  the 
employment  of  the  highest  degree  of  care, 
intelligence,  and  presence  of  mind. 

[2]  And  we  agree  with  counsel  for  defend- 
ants that  no  inference  of  negligence  may  be 
drawn  from  the  mere  fact  that  the  freight  ele- 
vator was  not  provided  with  a  signal  appli- 
ance. Viewing  the  evidence  in  Its  light  most 
favorable  to  plaintiff,  the  relation  obtaining 
between  her  and  her  employers  at  the  time  of 
her  injury  was  that  of  servant  and  master, 
and  not  that  of  passenger  and  common  car- 
rier. Kappes  V.  Brown  Shoe  Co.,  116  Mo. 
App.  154, 90  S.  W.  1168.  A  master,  Trithln  the 
limits  of  reasonable  care,  has  the  right  to 
conduct  bis  business  in  his  own  way  and  is 
Iwnnd  to  exercise,  not  the  highest  care,  but 
ordinary  care  to  provide  his  servant  with  a 
reasonably  safe  place  In  which  to  work.  The 
uncontradicted  evidence  is  that  freight  ele- 
vators in  factories,  whether  or  not  they  be 
used  by  employes  as  vehicles  of  transporta- 
tion, are  not  equipped  with  signal  devices. 
It  may  be  conceded  for  argument  that  com- 
mon usage  is  not  the  final  and  most  conclu- 
sive test  of  reasonable  care;  but  where,  as 
here,  the  fact  is  indisputably  proved  that 
a  given  instrumentality  has  the  sanction  of 
general  usage,  and  there  is  no  evidence  to 
assail  the  custom  itself  as  being  negligent, 
we  say  a  master  could  not  be  pronounced  neg- 
ligent for  following  the  general  usage  without 
denying  to  him  the  right  to  conduct  his  own 
business  in  his  own  way  and  Imposing  on 
Iilm,  not  the  duty  of  exercising  ordinary  care 
towards  his  servant,  but  extraordinary  care. 

Since  defendants  cannot  be  successfully 
diarged  with  negligence  on  account  of  the 
absence  of  a  signal  device,  we  pass  to  the 
qnestlou  of  whether  or  not  they  were  negli- 
gent in  the  method  of  work  the  evidence  of 
plaintiff  tends  to  show  she  was  compelled  to 
follow. 

[3-5]  The  master's  right  to  conduct  his 
business  in  his  own  way  applies,  of  course, 
to  methods  of  work.  He  may  require  his 
servant  to  follow  such  method  as  he  may 
choose  to  select,  provided  he  restricts  liis 
choice  to  those  which  fall  within  the  domain 
of  reasonable  care.  But  be  has  no  right 
to  enhance  the  natural  risks  of  the  business 
by  compelling  his  servant  to  use  proper  In- 
strumentalities in  a  negligent  or  unnecessari- 
ly dangerous  manner,  nor  in  prescribing 
methods  of  work  to  minor  servants  that 
would  be  reasonably  safe  for  adults  to  fol- 
low but  would  be  fraught  with  unnecessary 


danger  to  immature  persons  from  whom  the 
degree  of  care  and  judgment  presumed  to 
characterize  the  conduct  of  the  ordinarily 
careful  adult  could  not  be  expected  and 
should  not  be  required. 

[6]  It  is  well  said  by  Goode,  J.,  in  Vanesler 
V.  Box  Co.,  108  Mo.  App.  loc.  clt  629,  84  S.  W: 
201,  that  the  dangers  of  a  particular  work 
may  be  great  and  apparent  to  persons  of  ca- 
pacity and  knowledge  on  the  subject,  and  yet 
a  person,  from  youth  and  Inexperience,  fall 
to  appreciate  them,  and  it  would  be  a  breach 
of  duty  on  the  part  of  a  master  to  expose  an 
Individual  of  this  character  to  such  dangers 
without  instructions  or  cautions  whidi  will 
enable  him  to  comprehend  them. 

Defendants  had  no  reason  to  anticipate  or 
guard  against  the  contingency  of  an  adult 
employs  doing  a  tUng  so  dangerous  as  to 
put  his  head  Into  the  elevator  shaft  We 
agree  with  the  opinion  of  the  court  in  Rams- 
dell  V.  Jordan,  168  Mass.  505,  47  N.  E.  244, 
that  "it  is  so  plainly  dangerous  for  a  person 
to  put  his  head  in  an  elevator  well  for  the 
purpose  of  shouting  up  the  shaft  for  the  car 
to  come  down  that  the  verdict  for  defendant 
was  rightly  ordered."  But  it  cannot  be  said 
that  such  act,  if  performed  by  a  minor  16 
years  of  age  and  of  only  ordinary  intelligence, 
would  be  negligence  In  law,  especially  in  an 
instance  such  as  that  depicted  in  the  evi- 
dence of  plaintiff,  where  the  minor  had  not 
been  warned  of  the  dangers  attendant  on 
such  conduct  and  was  merely  following  the 
example  set  before  her  by  her  elders.  The 
characterization  of  plaintltTs  conduct,  we 
think,  under  these  circumstances,  presents 
an  issue  of  fact,  and,  on  the  hypothesis  that 
she  was  acting  vrith  the  care  to  be  expected 
of  a  person  of  her  years,  intelligence,  and  ex- 
perience, we  must  hold  that  defendants  were 
bound  to  anticipate  such  conduct  on  the 
part  of  their  minor  employes  and  were  guilty 
of  negligence  in  ordering  such  employ^  to 
use  the  elevator  without  warning  them  of 
the  dangers  of  improper  uses.  The  jury  were 
entitled  to  indulge  the  inference  that  the 
method  of  work  prescribed  by  defendants 
for  plaintiff  to  follow  was  not  within  the 
limits  of  reasonable  care,  and  therefore  was 
one  the  defendant's  rights  of  mastership  did 
not  authorize  them  to  select. 

[7]  In  addition  to  what  we  have  said  in 
relation  to  the  issue  of  contributory  neg- 
ligence, we  will  add  that  we  think  the  facts 
that  the  elevator  could  not  have  been  over 
two  or  three  feet  above  plaintiff  when  she 
put  her  head  into  its  path  of  descent,  and 
that  she  failed  to  take  the  precaution  of  look- 
ing upward,  do  not  alter  our  conclusion  that 
she  was  not  gnllty  of  negligence  in  law. 

In  Sailer  v.  Shoe  Co.,  130  Mo.  App.  712, 
109  S.  W.  794,  a  youth  of  the  age  of  plain- 
tiff was  injured,  and  in  speaking  of  the  sub- 
ject of  contributory  negligence  the  St  Louis 
Court  of  Appeals  say :  "As  a  youth  grows  in 
years  and  experience,  he  becomes  more  and 


Digitized  by 


Google 


1064 


18T  SOUTHWESTERN  BEPOBTEB 


(Mo. 


more  amenable  to  tbe  rales  of  law  In  respect 
to  tbe  assumption  of  risk  and  contributory 
negligence  applicable  to  adults;  but  there  Is 
no  period  of  minority  at  which  a  court  can 
say,  as  a  matter  of  law,  he.  In  this  respect, 
stands  on  the  same  plane  as  an  adult.  His 
capacity,  not  his  age.  Is  the  criterion  by 
which  his  responsibility  and  conduct  should 
be  measured;  and  whether  or  not  a  youth 
assumes  the  ordinary  risks  incident  to  his 
employment,  or  was  guilty  of  negligence 
which  contributed  to  his  Injury,  where  no 
instructions  are  given  or  the  dangers  of  his 
employment  pointed  out  to  him  by  his  em- 
ployer, is  almost  always  a  question  for  tbe 
jury,  and  Is  always  so  where  different  infer- 
ences are  fairly  dedudble  from  the  evidence. 
Anderson  v.  Railroad,  161  Mo.  411,  61  S.  W. 
874;  Heinzle  v.  Railway,  182  Mo.  528.  81  S. 
W.  848;  Anderson  v.  Railroad,  81  Mo.  App. 
116;  Fry  v.  Transit  Co.,  Ill  Mo.  App.  loc. 
dt  333,  85  S.  W.  960;  Edwards  v.  Railroad, 
112  Mo.  App.  loc.  dt  659,  87  S.  W.  587 ;  But- 
ler V.  Railway,  117  Mo.  App.  360,  »3  S.  W. 
877." 

Considering  the  proneness  of  children  to 
act  impulsively  and  heedlessly,  it  would  be 
unjust  to  them  and  violative  of  natural  law 
to  hold  them  to  the  exercise  of  adult  thought- 
fulness  and  judgment;  and,  should  we  pro- 
nounce plaintiff  guilty  in  law  of  negligence 
because  she  failed  to  look  upward,  we  would 
■be  applying  t9  her  conduct  the  same  test  that 
we  would  employ  were  we  considering  the 
same  act  performed  by  an  adult  The  issue 
of  contributory  negligence  was  properly  sent 
to  the  jury,  and  no  error  was  committed  In 
overruling  the  demurrer  to  the  evidence. 

[t]  On  direct  examination  plaintiff  testi- 
fied that  she  suffered  from  headaches  and 
nervous  attacks  since  her  injury  to  such  an 
extent  that  she  was  unable  to  bold  employ- 
ment after  obtaining  It  Her  attorney  ask- 
ed her,  "Well  have  you  attempted  to  work?" 
She  answered:  "Yes,  sir;  but  1  have  been 
home  every  week.  I  come  home  one  or  two 
days,  and  not  long  ago — a  couple  of  weeks 
ago — I  came  home,  and  my  boss  told  me  to 
stay  home  if  I  could  not  keep  up  my  work, 
and  I  lost  my  Job."  Plaintiff  then  began 
weeping  and  continued  until  counsel  for  de- 
fendants moved  that  the  jury  be  discharged. 
Her  counsel  then  said,  "Now  Anna,  don't 
cry,"  and  asked,  "What  made  you  work  at 
all  if  you  felt  so  poorly?"  She  answered, 
"Well,  we  were  poor."  Counsel  for  defend- 
ants objected,  and  her  counsel  said,  "Now, 
Anna,  the  judge  tells  me  to  say  to  you  that 
you  must  Just  control  yourself  because  it 
might  result  in  tbe  case  not  being  gone 
through  with,  if  you  don't  stop  that  or  try 
hard  to  control  yourself."  Counsel  for  de- 
fendants said,  "I  don't  think  any  case  should 
be  tried  after  an  exhibition  of  that  kind." 
"At  this  point,"  so  the  record  states,  "tears 
came  Into  the  eyes  of  the  witness,  and  she 
took  out  her  Imndkerchief  and  held  it  before 


her  eyes  and  bowed  her  head  and  remained 
silent  for  a  short  space  of  time."  Counsel 
for  defendants  then  asked  "that  this  jury  be 
discharged  because  of  the  crying  exhibition 
of  the  plaintiff  on  tbe  witness  stand  and  be- 
cause I  believe  that  her  breakdown  on  tbe 
witness  stand  was  highly  prejudidal  to  tbe 
rights  of  the  defendants."  A  q)lrited  ar- 
gument then  ensued,  in  which  counsel  for 
plaintiff  contended  that  plaintiff's  di^lay  of 
emotion  was  due  to  nervous  derangement 
caused  by  tbe  injury,  and  that  tbe  jury  were 
as  much  entitled  to  observe  and  note  sticb  re- 
sults of  negligence  as  they  would  be  to  t^ve 
exhibited  before  them  physical  maiming  and 
disfigurement,  such  as  stumps  of  amputated 
limbs  and  maimed  features.  The  court  over- 
ruled the  motion  to  discharge  the  Jury  "for 
the  reason  that  it  does  not  believe  that  tbe 
action  of  the  plaintiff  was  such  that  it  would 
unduly  influence  the  Jury  in  her  favor  and 
against  the  defendants,  and  has  Instructed 
plaintiff's  attqrney  to  caution  her  that  she 
must  refrain  from  crying  in  the  presence  of 
the  jury."  Defendants  excepted  to  this  rul- 
ing, and  counsel  for  plaintiff  resumed  bis 
Interrogation  of  tbe  witness  and  asked  a 
question  relating  to  her  injuries,  which  was 
objected  to  as  leading.  The  court  said,  "Let 
her  tell  what  is  the  matter  with  her."  Coun- 
sel for  plaintiff  thereupon  said:  "I  think  I 
will  omit  this  part  of  the  matter;  I  am 
afraid  she  will  cry  again."  Counsel  for  de- 
fendants renewed  his  motion  for  the  dis- 
charge of  the  jury,  but  It  was  overruled,  and 
defendants  excepted. 

Evidently  the  trial  judge  believed  these 
outbursts  of  plaintiff  were  due  to  her  ner- 
vousness and  were  spontaneous.  We  realize 
that  his  opportunity  for  judging  of  the  true 
cause  of  the  emotional  display  was  superior 
to  that  we  possess  and  adopt  his  conclusion 
that  plaintiff  was  not  actuated  by  an  in- 
terested motive.  She  bad  the  right  to  tes- 
tify in  her  own  behalf,  and.  If  her  nervous 
condition  was  such  that  she  could  not  con- 
trol herself,  we  would  hold  that  her  uncon- 
trollable, and  therefore  Innocent,  exhibition 
of  nervousness  was  a  fact  the  Jury  were  en- 
titled to  have  before  them  as  one  of  the  rel- 
evant and  material  facts  of  the  case.  If  her 
face  bad  been  disfigured,  or  if  she  had  lost 
an  arm,  no  one  would  contend  that  It  would 
have  been  improper  for  her  to  appear  as  a 
witness  and  exhibit  such  injuries  to  the  jury. 
Or,  if  she  had  become  an  epileptic  In  conse- 
quence of  the  Injury,  tbe  fact  that  tbe  dis- 
ease attacked  her  while  at  the  trial  would 
have  been  no  ground  for  discharging  tbe 
jury.  To  have  given  ground  for  such  Ju- 
dicial action,  plaintiff  or  her  counsel  must 
have  been  guilty  of  Improper  conduct  1.  e., 
must  have  done  something  from  an  Interest- 
ed and  improper  motive  designed  to  preju- 
dice the  jury  in  her  favor.  We  exonerate 
her  from  the  imputation  of  being  guided  by 
such  pttrpose,  and  we  think  ber  counsel  kept 
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within  tbe  limits  of  propriety.  His  argument 
In  opposition  to  the  motion  to  discbarge  the 
Jury  was  pertinent  and  necessary  to  combat 
the  opposing  argument,  In  which  It  was  sug- 
gested tliat  plaintiff  was  acting  In  bad  faith, 
and  that  for  her  to  have  a  nervous  break- 
down in  the  presence  of  the  jury,  of  itself 
was  sufficient  ground  for  sustaining  a  motion 
to  discharge.  We  think  the  final  remark  of 
counsel  for  plaintiff  that  he  would  refrain 
from  provoking  his  client  to  further  tears 
was  gratuitous  and  Improper ;  but  we  do  not 
perceive  how  it  could  have  given  further  em- 
phasis to  the  fact,  already  brought  to  the 
notice  of  the  Jury,  that  she  was  highly  ex- 
citable and  nervous. 

Point  is  made  of  an  excessive  verdict;  but 
If  the  evidence  of  plaintiff  was  worthy  of 
I>eUef,  and  It  was  for  the  jury  to  pass  on 
that  issue,  the  damages  assessed  would  be 
very  moderate  compensation  for  the  Injuries 
her  evidence  shows  she  sustained. 

There  is  no  prejudicial  error  in  the  record, 
and  the  judgment  is  affirmed.    Ail  concur. 


STATE  V.  O'KBLLET  et  aL 

(Springfield  Coart  of  Appeals.    Missoori.    May 

S,  1913.) 

1.  Cbiuinai,  Law  (|  1091*)  —  Appbal  —  Bill 
OF  txcEPTioss— Documentary  Evidknck. 

Where  the  bill  of  exceptions  filed  in  the 
clerk's  office  calls  for  documentary  evidence, 
as,  "Clerk  will  here  please  copy  same,"  it  is 
not  enough  that  he  certifies  it  as  filed,  but  he 
should  actually  copy  and  certify  such  evidence. 
[Ed.  Note. — For  other  cases,  see  Criminal 
I-aw,  Cent.  Dig.  M  2803.  2815.  2810.  281 8, 
2819.  2823,  2824,  2828-2833,  2843,  2931-2933, 
2943;  Dec.  l>ig.  S  1091.*] 

2.  CaiifiNAL    I/AW    (}    1110*)  —  Appeal  — 
Amenouents  Reoardeo  as  Maoe. 

Both  parties  having  filed  briefs  and  ar- 
gued the  case  and  conceded  the  contents  of 
documentary  evidence,  which  should  have  been, 
but  was  not,  copied  hi  the  transcript,  and  no 
question  being  raised  as  to  it,  the  clerk  will 
not  be  required  to  amend  bis  transcript,  but 
such  evidence  will  be  treated  as  copied  in  the 
btU  of  exceptions,  where  called  for,  and  as 
showing  and  having  the  legal  effect  conceded 
by  both  parties. 

[Dd.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  It  2903-2917,  2919;  Dec.  Dig. 
i  lllO.*] 

8.  Intoxicating  Liquobb  (i  165*)— Sale  bt 

Dbdgoists— I^CAL  Option. 

Druggists  may  sell  intoxicating  liquor  on 
written  prescription  issued  by  a  regularly  reg- 
istered and  practicing  physician,  as  provided 
by  Rev.  St  1909,  f  5781,  even  in  counties 
where  local  option  is  in  force. 

[Ed.  Note.— For  other  cases,  iee  Intoxicating 
Liquors,  Cent  Dig.  {  151;   Dec.  Dig.  {  155.*] 

4.  Intoxicating  Liquors  (g  152*)— Sale  bt 
Druggist. 

One  must  be  either  a  registered  pharma- 
cist, or  assistant  pharmacist,  or  have  such  a 
person  in  his  employ  for  purpose  of  compound- 
ing physicians'  prescriptions,  to  be  protected 
by  Rev.  St.  1909,  i  5781,  giving  right  to  "a 
druggist,  proprietor  of  a  drug  store  or  phar- 
macist"   to   sell    intoxicants   on  a    physician's 


prescription;  and  it  is  not  enough  that  he  is 
licensed  as  a  merchant,  or  has  with  him  a 
physician,  who  has  not  complied  with  the  law 
relating  to  licensing  pharmacists. 

[E!d.  Note. — For  other  cases,  see  Intoxicating 
Limiore,  Cent  Dig.  {{  161,  166,  167;  Dec.  Dig. 

5.  Intoxicating  Liquors  (S  155*)- Sale  bt 

DRUGGIST-^PHYSICIAN'S    PKESrniPTION. 

A  physician's  prescription  is  nut  dated  and 
signed  as  required  by  Rev.  St  1909,  §  5781, 
to  authorize  sale  of  intoxicants  thereon  by  a 
druggist;  tbe  signing  being  merely  "E.  S.  M. 
D."  and  "Date  1—15." 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  t  154 ;    Dec.  Dig.  §  155.*] 

6.  Criminal  Law  (§  1086*)— Appeal— Rec- 
ord—Arraignment  AND  Plea. 

That  the  record  does  not  show  formal  ar- 
raignment or  waiver  thereof,  or  any  plea  be- 
fore impaneling  of  the  jury,  but  merely  that 
both  parties  announced  "ready  lor  trial,"  and 
after  the  jury  was  impaneled  defendant's  coun- 
sel said,  "We  plead  not  guilty,"  is  not  ground 
for  reversal,  at  least  in  a  misdemeanor  case; 
Rev.  St  1909,  f  5115,  providing  that  the  judg- 
ment shall  not  be  affected  by  any  defect  or 
imperfection  which  does  not  tend  to  preju- 
dice, the  substantia]  rights  of  defendant  on  tbe 
merits,  and  section  5165  providing  that  when 
defendant,  being  arraigned,  does  not  confess 
the  charge  to  be  true,  a  plea  of  not  guilty  shall 
be  entered,  and  proceedings  shall  be  as  if  h6 
bad  formally  pleaded  not  guilty. 

[EM.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  B  27.'J6-27e9,  2770,  2772, 
2794;   Dec.  Dig,  i  1086.*) 

Farrington,  J.,  dissenting  in  part 

Appeal  from  Circuit  Court,  Dade  County; 
B.  Q.  Thurman,  Judge. 

John  O'Kelley  and  another  were  convicted 
of  violating  the  local  option  law,  and  appeal. 
Transferred  to  Supreme  Court 

Howard  Ragsdale,  of  Ash  Grove,  and  3. 
Otis  Patterson,  of  Springfield,  for  appellants. 
L.  A.  Wetzel,  of  Greenfield,  for  the  State. 

8TURGIS,  J.  [1]  At  the  outset  of  this 
case  It  is  necessary  to  observe  that  the  clerk 
in  copying  and  certifying  tbe  bill  of  excep- 
tions as  part  of  the  record  herein  has  failed 
to  insert,  where  called  for,  certain  documen- 
tary evidence  offered  In  the  case.  It  is  not 
sufficient  that  the  clerk  merely  certifies  the 
copy  of  the  bill  of  exceptions  as  filed  in  his 
office;  but  wherever  documentary  evidence 
has  been  offered,  and  there  is  a  call  for  the 
same  in  the  bill  of  exceptions  by  saying 
therein,  "Clerk  will  here  copy  same,"  or 
equivalent  words,  care  should  be  taken  by 
the  clerk  to  follow  such  directions  and  to 
actually  copy  and  insert  the  documentary  ev- 
idence referred  to. 

[2]  However,  as  both  plaintiff  and  defend- 
ants have  filed  briefs  in  this  court  and 
argued  the  case  orally,  and  both  sides  con- 
cede tbe  contents  of  the  county  court  rec- 
ords, which  should  have  been  but  are  not 
copied  into  the  transcript,  and  no  question 
Is  raised  as  to  the  same,  we  will  not  re- 
quire the  clerk  to  amend  his  transcript  but 
will  treat  such  record  as  being  copied  in  the 


•For  othar  caaak  SM  same  topic  and  section  NUMBER  In  Dae.  Dig.  ft  Am.  Dig.  Key-No.  Series  *  Rep'r  Indexas 


Digitized  by 


v^oogle 


1066 


167  SOUTHWESTERN  BEPOETEB 


(Ma 


bill  end  as  showing  and  having  the  legal 
effect  conceded  here  by  both  parties. 

The  defendants  were  tried  Jointly  and  both 
convicted  of  selling  Intoxicating  llqnors  In 
Dade  county,  Mo.,  In  violation  of  the  local 
option  law  adopted  and  in  force  in  that 
county.  No  error  is  predicated  on  the  in- 
formation, verdict,  or  Judgment  It  is  con- 
ceded that  the  local  option  law  had  been 
legally  adopted  and  was  In  force  In  Dade 
county  at  the  time  of  the  alleged  offense. 
The  errors  complained  of  are  such  as  occur- 
red during  the  progress  of  the  trial. 

The  facts  show  that  the  defendants  were 
at  and  prior  to  the  date  of  the  alleged 
offense  partners  In  the  business  of  running 
a  drug  store  at  the  town  of  Everton.  Their 
stock  of  drugs,  other  than  the  kind  delivered 
In  barrels  and  kegs,  seems  to  have  been  lim- 
ited. One  of  the  defendants  said  he  could 
not  say  whether  as  much  as  ten  barrels  of 
beer  per  week  were  delivered  to  them  or  not, 
bnt  thought  they  received  as  'much  as  five 
barrels.  One  of  the  defendants  also  admit- 
ted that  he  had  been  twice  convicted  of  sell- 
ing intoxicants  in  violation  of  the  law  and 
had  once  pleaded  gnllty  to  allowing  intoxi- 
cating liquors  to  be  drank  on  his  premises. 
There  was  much  evidence  showing  that  de- 
fendants had  the  reputation  of  being  per- 
sistent violators  of  the  liquor  laws  of  the 
state.  These  facts  are  stated  in  explanation 
of  the  seemingly  heavy  penalty  of  a  fine  of 
1300  and  10  months  in  the  county  Jail  as- 
sessed against  each  defendant  by  the  verdict 
of  the  Jury. 

As  to  the  particular  offense  charged  in  the 
information,  one  Joe  Llnley,  a  boy  under  age, 
testified  that  in  August,  1912,  he  went  to  de- 
fendants' place  of  business  and  solicited  de- 
fendant O'Kelley  to  sell  him  a  quart  of  whis- 
ky. O'Kelley  told  him  that  he  must  first  get 
a  prescription.  He  says  defendant  Pitch  was 
also  present  at  this  transaction,  although  this 
is  denied  by  said  defendant  There  was  also 
present  a  certain  physician.  Dr.  E.  Spyers, 
a  man  about  75  years  old,  who,  defendants 
say,  was  regularly  employed  by  them  as  a 
pharmacist  and  who  stayed  about  the  store 
but  who  had  little.  If  any,  practice  as  a 
physician  other  than  that  incidentally  grow- 
ing out  of  defendants'  business.  The  witness 
Linley  did  not  know  this  doctor  or  that  he 
was  a  doctor,  and  says  that  he  must  have 
been  told  by  one  of  the  defendants,  whom 
he  says  were  the  only  persons  present  other 
than  himself  and  the  doctor,  where  and  how 
to  get  the  prescription.  The  witness,  as  well 
as  the  others  present,  seems  to  have  regard- 
ed the  matter  of  getting  the  prescription  as 
a  mere  formality,  and  he  could  not  remember 
much  about  it  or  as  to  Its  contents  or  wheth- 
er it  was  ever  In  bis  possession.  He  seemed 
snrprised  that  he  should  be  asked  if  he  was 
sick  at  the  time  or  had  represented  himself 
as  being  sick.  The  condition  of  his  health 
WM  of  little  importance  to  either  him  or 


tbe  doctor.  The  witness  Iiad  evidently  diag- 
nosed his  own  case  and  prescribed  exactly 
what  was  needed  as  a  necessary  remedy,  to 
wit,  one  quart  of  whisky.  It  was  a  simple 
remedy  and  needed  no  directions  as  to  tbe 
manner  of  taking.  One  of  the  defendant) 
promptly  sold  the  whisky  and  collected  the 
money.  The  witness  said  this  transaction 
was  in  August  or  possibly  In  July,  1912.  The 
defendants  offered  in  evidence  as  Justifying 
this  sale  of  whisky  what  they  termed  a  pre- 
scription, which  is  as  follows:  "Take  this  to 
O'Kelley  &  Fitch,  BSverton,  MlssourL  For 
Joe  Llnley,  R.  Spts.  Ferment!  Qy..  as  a  ne«s 

essary  remedy.     E.    8.,  M.  D.     No.  . 

Date  4—15."  The  court  exdnded  this  evi- 
dence and  this  Is  assigned  as  error. 

[S]  That   druggists  may   seU  Intoxicatiiig 
liquors  on    written  prescriptions   issued  by 
"a  regularly  registered  and  practidng  physi- 
cian" as  provided  by  section  5781,  R.  S.  1909, 
even  in  counties  where  the  local  option  law 
Is  in  force,  is  no  longer  debatable.    Ex  parte 
Swann,  96  Mo.  44,  9  &  W.  10;     State  v. 
Moore,  107  Mo.  78,  16  S.  W.  937 ;    State  r. 
Russell,  99  Mo.  App,  373,  375,  73  S.  W.  297; 
State  V.  Bartiett,  147  Mo.  App.  133,  125  & 
W.  839. 
[4,  S]  The  statute  in  question  (section  5781) 
I  limits  the  right  to  sell  intoxicants  on  a  physi- 
cian's prescription  to  "a  druggist,  proprietor 
of  a  drug  store  or  pharmacist"     The  pro- 
I  prietor    of   a    store   dealing   In    drugs   and 
!  medicines  may  be  either  a  drugglsrt:,  within 
I  the  druggist  act  of  which  section  5781  Is  a 
part,  or  merely  a  merchant  and  licensed  as 
'  such.    To  come  within  the  druggist  act,  so 
:  as  to  l>e  allowed  to  sell  Intoxicants  on  physi- 
cians' prescriptions,  he  must  be  a  registered 
pharmadst  or  assistant  pharmacist  or  have 
such  a  person  in  his  employ  tor  the  purpose 
of    compounding    physicians'    prescriptions. 
State  V.  Jordan,  87  Mo.  App.  420;    State  v. 
Workman,  76  Mo.  App.  464;    State  ▼.  Goff, 
66  Mo.  App.  491,  495;    State  v.  Qolnn,  ITO 
Mo.  176,  67  S.  W.  974,  70  S.  W.  fU7.    The 
statute  last  cited  provides  that:  "It  shall  be 
unlawful  for  any  person  not  licensed  as  a 
pharmacist  or  assistant  pharmacist  within 
the  meaning  of  this  chapter  to  compoand, 
dispense  or  sell  at  retail  any  drug,  uiion  the 
prescription  of  a  physician  or  otherwise,  or 
to  compound  physicians'  prescriptions  except 
as  an  aid  to  or  under  the  supervision  of  t 
person  licensed  as  a  pharmacist  under  this 
chapter." 

The  defendants  were  licensed  as  merchants, 
and  there  Is  no  daim  that  dther  of  them 
were  registered  pharmadsts  or  assistant 
pharmacists,  nor  was  Dr.  Spyers  such  at 
the  time  the  liquor  in  question  was  sold.  A 
registered  and  practidng  physician  may  be- 
come a  registered  pharmacist,  hut  Is  not  such 
unless  complying  with  the  laws  relating  to 
licensing  pharmacists.  It  therefore  follows 
that  defendants  were  not  within  the  class  of 
persons   exempted  £com  tba  pcoYi^oos  of 
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the  local  option  law  In  selling  Intozlcante  on 
a  physician's  prescription.  The  court  also 
correctly  excluded  tlie  prescription  offered  in 
evidence  for  the  reason  that  It  did  not  com- 
ply with  the  law  in  being  dated  and  signed. 
It  was  not  such  a  prescription  as  the  law 
requires.  R.  S.  1909,  g  5781 ;  State  t.  Ham- 
mack,  93  Mo.  App.  521,  526. 

[•]  The  most  serious  question  presented 
for  our  consideration  Is  the  assignment  of 
error  that  the  record  in  this  case  does  not 
show  any  arraignment  or  waiver  thereof  by 
the  defendants  or  that  any  plea  was  entered 
prior  to  the  impaneling  of  the  Jury. 
The  record  shows  that:  "The  above-entitled 
cause  coming  on  for  trial  before  the  Hon.  B. 
O.  Thurman,  Judge  of  the  Twenty-Sixth  Judi- 
cial circuit  of  the  state  of  Missouri,  and  the 
Jury,  and  both  sides  announcing  ready  for 
trial,  the  following  proceedings  were  had, 
to  wit."  The  plaintiff  appeared  by  Edwin 
Freize,  prosecuting  attorney,  and  S.  A.  Payne. 
The  defendants  appeared  by  Howard  Rags- 
dale  and  J.  O.  Patterson.  A  jury  was  sworn 
to  try  the  case.  The  Information  was  read 
to  the  jury  by  the  prosecuting  attorney,  who 
thereupon  said:  "Gentlemen,  we  expect  the 
proof  to  show  the  facts  as  alleged  in  this  In- 
formation." The  court  thereupon  addressed 
the  defendants,  and  their  attorney,  Mr.  Rags- 
dale,  said :  No  statement  at  this  time,  except 
we  plead  not  guilty."  The  state  thereupon 
put  in  Its  evidence  and  the  witnesses  were 
cross-examined  by  defendants'  attorneys. 
The  defendants  were  both  sworn  and  testi- 
fied as  witnesses  in  their  own  behalf  and 
were  examined  and  cross-examined  by  the 
respective  attorneys.  The  defendants  made 
numerous  objections  throughout  the  trial, 
some  of  which  were  sustained  and  others 
overruled,  to  which  exceptions  were  saved. 
The  defendants  also  saved  exceptions  to  the 
giving  of  the  instructions  by  the  court  Af- 
ter the  verdict  of  the  Jury  was  returned,  the 
defendants  filed  their  motion  for  a  new  trial 
and  excepted  to  the  action  of  the  court  In 
overruling  the  same.  The  defendants  also 
filed  their  motion  in  arrest  of  judgment  and 
excepted  to  the  court's  action  in  overruling 
that  motion.  The  defendants  perfected  their 
appeal  in  the  usual  manner,  obtained  leave 
to  file  bin  of  exceptions,  and  had  the  same 
allowed  and  filed  in  due  time.  The  first 
Intimation  that  defendants  gave  to  the  court 
that  they  were  objecting  or  raising  any  ques- 
tion to  the  court  proceeding  with  the  trial, 
without  any  arraignment  or  plea  being  enter- 
ed, is  In  the  motion  for  new  trial.  The  ques- 
tion for  our  determination  is  whether  in  this 
state  of  the  record  this  case  must  be  re- 
versed and  remanded  for  the  sole  reason 
that  the  record  does  not  shojv  in  so  many 
words  that  the  defendants  were  formally 
arraigned  or  that  formality  waived  and  a 
plea  entered  before  the  jury  was  impaneled 
and  sworn.  In  view  of  the  provisions  of 
section  5115,  R.  S.  Mo.  1909,  relating  to  crim- 
167  S.W.-e7 


Inal  procedure,  wherein  our  statute  declares 
that  "No  Indictment  or  information  shall 
be  deemed  Invalid,  nor  shall  the  trial,  Judg- 
ment or  other  proceedings  thereon  be  stayed, 
arrested  or  in  any  manner  affected  *  *  * 
nor  for  any  other  defect  or  Imperfection 
which  does  not  tend  to  the  prejudice  of  the 
substantial  rights  of  the  defendant  upon  the 
merits," — were  this  an  original  proposition 
we  would  have  no  hesitation  in  answering  the 
same  In  the  negative. 

To  hold  that  under  the  record  In  this  case 
the  "defects  and  Imperfections"  complained 
of  "does  tend  to  the  prejudice  of  the  substan- 
tial rights  of  the  defendant  upon  the  merits" 
la  against  all  reason.  If  the  law  is,  as  we 
boast,  the  perfection  of  reason,  then  mere 
form  must  give  way  to  substance.  To  see 
to  it  that  every  substantial  right  of  the  de- 
fendant in  a  criminal  case  should  be  safe- 
guarded 'and  that  he  should  be  afforded  an 
absolutely  fair  trial  so  far  as  is  possible  is 
the  duty  of  every  court  It  matters  not  as 
to  the  nature  of  the  offense  or  that  the  evi- 
dence Is  so  overwhelming  as  to  defendant's 
guilt  that  there  seems  no  reasonable  possibil- 
ity that  the  verdict  ever  can  be  other  than 
guilty,  yet  If  everything  has  occurred  or  been 
omitted  in  the  way  of  a  fair  and  orderly 
trial,  according  to  the  forms  of  law,  that  in 
any  way  might  have  prejudiced  any  substan- 
tial right  of  the  defendant  the  court  should 
set  aside  the  verdict  and  grant  a  new  trial, 
for  the  defendant  la  entitled  to  every  reason- 
able doubt  Granting  that  this  rule  applies 
to  trials  for  misdemeanors  as  well  as  felo- 
nies, and  Judged  by  this  high  standard  of 
care  for  the  rights  of  the  defendant  in  a 
criminal  trial,  yet  we  cannot  see  In  what  way 
defendants  in  this  case  have  been  deprived 
of  any  right  whatever.  The  defendants  were 
present  In  court  with  thelt  attorneys  and  evi- 
dence. There  are  only  two  pleas  to  the 
merits  that  can  be  entered  to  a  criminal 
charge — guilty  or  not  guilty.  A  plea  of  guil- 
ty confesses  the  truth  of  the  charge,  throws 
the  defendant  on  the  mercy  of  the  court  and 
dispenses  with  a  trial,  as  there  Is  then  noth- 
ing to  try.  A  plea  of  not  guilty  is  a  denial 
of  the  charge  and  is  equivalent  to  a  demand 
for  trial ;  and  so  the  law  is  that  if  a  prisoner 
when  asked  for  his  plea  stand.s  mute,  and  "in 
all  cases  where  he  does  not  confess  the 
charge  to  be  true,"  a  plea  of  not  guilty  is 
entered  for  titm  and  u  trial  is  had.  R.  S. 
1909,  §  6165;  Thomas  v.  State,  6  Mo.  457; 
State  V.  Andrews,  27  Mo.  267;  State  v.  Krlng. 
74  Mo.  612. 

Every  one  knows  that  In  the  modem  crim- 
inal practice,  unless  the  defendant  raises 
some  preliminary  question  or  flies  some  spe- 
cial or  dilatory  plea,  the  only  question  to  be 
determined  is  whether  the  defendant  will 
plead  guilty  or  stand  trial.  Everything  short 
of  a  plea  of  guilty,  which  is  an  express  waiv- 
er of  a  trial,  is  by  statute  and  practice  tak- 
en as  a  plea  of  not  guilty,  which  simply 
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means  tbat  tbe  defendant  will  stand  trial. 
A  trial  on  the  merits  Is  a  necessary  conse- 
quence of  a  failure  to  plead  guilty. 

In  this  case  the  defendants  were  given  tbe 
last  opptirtnnity  to  pload  giillty  by  tbe  court 
calling  tbe  case  for  trial.  Tbey  are  not  com- 
plaining of  any  lack  of  opportunity  to  do 
tbat  Tbe  record  shows  tbat,  when  tbe  case 
was  called  in  regular  order,  both  parties  an- 
nounced ready  for  trial.  Under  our  practice 
tbe  state  would  so  announce  first;  then  in 
turn  tbe  defendants  would  say  ready  for 
trial.  Trial  of  what?  Tbat  announcement 
can  and  does  bare  but  one  meaning.  It  is 
certainly  not  a  plea  of  guilty;  and  by  our 
statute  and  practice  everything  else  is  to  be 
talsen  as  a  plea  of  not  guilty.  Defendants' 
announcement  tbat  tbey  are  ready  for  trial 
can  be  nothing  less  than  a  declaration  that 
tbey  are  not  guilty  and  a  challenge  to  the 
state  to  prove  the  charge.  Tbe  issue  is 
Joined;  the  trial  is  to  determine  tbat  issue. 
Suppose  the  defendants  bad  said  -not  guilty 
instead  of  ready  for  trial.  Would  tbe  mean- 
ing or  effect  bave  been  any  different?  They 
merely  anticipated  tbe  result  of  saying  not 
guilty  and  announce  tbat  tbey  were  ready 
for  tbat  result.  Had  tbey  answered  not 
guilty,  no  one  would  have  questioned  tbe  suf- 
ficiency of  tbat  manner  of  Joining  the  is- 
sue, for  It  has  long  since  been  settled  tbat 
tbe  matter  of  formal  arraignment  and  enter- 
ing a  plea  is  not  a  matter  of  such  vital  im- 
portance that  it  may  not  be,  and  as  we  all 
know  constantly  is,  waived  In  the  most  infor- 
mal manner.     State  v.  Grate,  68  Mo.  22,  27. 

In  State  v.  Braunschweig,  36  Mo..  397,  398, 
tbe  court  said:  "Much  of  the  common-law 
solemnity  that  was  formerly  used  In  tbe  for- 
mal arraignment  of  those  who  stood  indicted 
for  crime  is'  now  dispensed  with.  There  were 
reasons  for  an  adherence  to -them  which  do 
not  now  exist.  It  was  at  one  time  necessary 
to  aslc  bim  bow  be  would  be  tried;  but  as 
the  right  to  trial  by  battle  never  obtained 
with  us,  and  tbe  law  has  provided  that  every 
such  issue  shall  be  submitted  to  a  jury  of  tbe 
country,  as  tbe  exclusive  triers  of  tbe  ftict, 
that  question  would  be  entirely  meaningless. 
Our  law  does  not  demand  that  be  shall  for- 
mally and  explicitly  plead  not  guilty;  If  be  re- 
quires a  trial,  or  does  not  confess  tbe  indict- 
ment to  be  true,  it  is  tbe  duty  of  tbe  court 
to  enter  a  plea  of  not  guilty  and  proceed  in 
ihe  same  manner  as  if  he  bad  formally  plead- 
ed. 2  R.  C.  1855,  p.  1181.  The  defendant 
was  present  with  bis  counsel  when  tbe  jury 
was  impaneled,  waived  tbe  reading  of  the 
Indictment,  a  plea  of  not  guilty  was  entered 
of  record,  and  we  do  not  see  how  he  can  be 
injuriously  affected  because  tbe  arraignment 
was  not  made  In  a  solemn,  formal  manner." 

Also  in  State  ▼.  Weeden,  133  Mo.  70,  79, 
.34  S.  W.  475,  the  court  said :  "  'To  arraign 
is  nothing  else  but  to  call  the  prisoner  to  tbe 
bar  of  tbe  court  to  answer  tbe  matter  charg- 
ed upon  him  in  tbe  indictment'  4  Black, 
Com.  322;  Goodin  v.  State,  16  Ohio  St  344. 


No  technical  arraignment,  such  as  reqnirlng 
tbe  prisoner  to  bold  up  his  hand,  the  reading 
over  tbe  indictment  to  him  and  asking  him 
j  whether  he  be  guilty  or  not  guilty,  was  nec- 
essary. Tbe  arraignment,  as  shown  by  tbe 
record,  was  a  substantial  compliance  with  tbe 
law,  and  even  if  It  were  not  as  the  record 
also  shows  tbat  defendant  pleaded  'not  guilty' 
to  tbe  indictment,  he  thereby  waived  formal 
arraignment" 

Nor  are  we  without  authority  In  these 
views.  There  is  much  reason,  and  therefore 
good  law  In  the  holding  of  the  conrts  of  IIU- 
nois  on  this  question:  "It  Is  also  urged  tbat 
the  defendant  was  put  upon  trial  without  en- 
tering bis  plea.  It  has  been  held  that  tbls  is 
error,  even  in  case  of  a  misdemeanor.  Hos- 
klns  V.  People,  84  111.  87,  25  Am.  Rep.  433: 
Oould  V.  People,  89  111.  216.  But,  if  this  were 
tbe  only  point  in  tbe  case,  we  should  be  In- 
clined to  bold  upon  the  fact,  as  shown  by  this 
record,  that  when  defendant  announced  him- 
self ready  for  trial,  he  in  effect  entered  a  plea, 
and  tbat  the  failure  of  tbe  record  to  contain 
a  formal  statement  on  that  point  would  be  a 
mere  Irregularity  for  which,  no  other  reasons 
appearing,  the  judgment  would  not  be  set 
aside.  In  practice  it  is  not  usual,  even  in 
prosecutions  for  the  gravest  offenses,  to  re- 
quire a  formal  arraignment  and  plea,  as  was 
tbe  ancient  practice,  the  plea  being  entered 
oraUv  iy  counsel,  and  this  has  been  sanction- 
ed by  the  Supreme  Court  Fltzpatrick  v. 
People,  etc.,  98  III.  269." 

Where  defendant  announces  himself  ready 
for  trial,  he  in  effect  enters  a  plea,  and  tbe 
failure  of  the  record  to  contain  a  formal 
statement  on  that  point  would  be  a  mere  ir- 
regularity, for  which,  no  other  reasons  ap- 
pearing, judgment  would  not  be  set  aside. 
Splcer  V.  People,  11  IVL  App.  (Bradw.)  294. 

The  record  here  shows  that,  after  announc- 
ing ready  for  trial,  the  jury  was  then  sworn, 
but  we  know  that  under  our  practice  the  de- 
fendants had  exercised  their  right  to 
"scratch"  the  jury  preparatory  to  tbe  trial. 
When  the  Jury  was  sworn,  tbe  information 
was  read,  and,  before  any  evidence  was  in- 
troduced, tbe  defendants  announced  that 
"tbey  plead  not  guilty." 

In  State  v.  Weber,  22  Mo.  321,  it  was  held 
that,  where  no  plea  was  entered  until  after 
both  jury  and  witnesses  were  sworn,  tbe  plea 
might  then  be  entered,  and  tbat  "tbe  formal 
arraignment  and  entering  of  a  plea  of  not 
guilty  and  the  reswearing  of  tbe  jury,  put 
the  matter  beyond  cavil."  Tbe  court  also 
held  tbat  tbe  reswearing  of  tbe  witnesses 
would  have  been  a  mere  formality  and  was 
not  such  error  as  required  a  reversal.  Why, 
then,  is  tbe  reswearing  of  the  jury  any  less  a 
mere  formality  ?  While  tbe  jury  was  in  that 
case  resworn  after  tbe  plea  was  entered,  and 
tbe  court  said  tbat  such  action  "put  the  mat- 
ter beyond  cavil,"  we  have  every  reason  to 
believe  that  bad  tbe  jury  not  been  resworn 
the  court  would  have  held  the  same  way. 

In  United  States  v.  HoUoy  (a  G.)  31  Fed. 
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20,  the  late  Justice  Brewer,  than  whom  this 
country  has  produced  few  greater  jurists,  In 
commenting  on  the  law  and  practice  In  Mis- 
souri on  this  question  of  failure  to  show  ar- 
raignment and  plea  of  a  defendant,  said:  "It 
is  laid  down  In  the  old  law  books  that  three 
objects  are  to  be  subserved:  (1)  The  Identi- 
fication of  the  defendant;  (2)  giving  blm  In- 
formation of  the  particular  otFense  chargied 
against  him  for  which  he  Is  to  be  tried ;  and 
(3)  to  receive  from  him  the  plea  which  he 
makes  to  that  charge.  Now  in  the  case,  as 
tried.  It  is  perfectly  evident  that  the  de- 
fendant knew  exactly  the  ofTense  charged 
against  him;  that  he  was  identified;  and 
that  he  denied  the  charge  and  went  to  trial 
upon  that  denial.  Indeed,  be  went  on  the 
witness  stand  himself,  and  there  denied  it 
It  may  seem  something  of  an  anomaly  to 
say  that  proceedings  may  be  such  that  in 
the  trial  court  there  Is  no  evidence  of  prej- 
udicial error  when  the  record  transferred  to 
an  appellate  court  may  disclose  such  error. 
*  **  *  If  it  be  true,  as  I  think  must  be 
apparent  to  any  one,  that  the  failure  to 
formally  arraign  the  defendant  in  this  case 
was  not  a  matter  which  tended  to  his  prej- 
udice, that  by  that  failure  he  was  not  de- 
prived of  a  single  substantial  right,  that 
be  was  not  put  to  trial  without  full  notice  of 
that  for  which  he  was  to  be  tried,  that  he 
was  not  caught  by  any  surprise  or  in  any 
other  way,  it  would,  as  Chief  Justice  Henry 
well  says,  seem  to  be  'like  trifling  with  jus- 
tice' to  disturb  the  solemn  verdict  of  the 
Jury,  and  send  the  case  to  a  new  jury  to  re- 
view the  same  facts  on  another  trial." 

We  also  commend  what  is  said  in  Stells  v. 
State,  7  Okl.  Cr.  391, 124  Pac.  76,  as  follows: 
"In  this  case  counsel  for  appellant  rely  upon 
a  purely  technical  defense  and  manifested 
great  zeal  and  ability  in  the  presentation  of 
the  questions  relied  upon.  It  is  unfortunate 
for  counsel  that  tfie  days  of  a  purely  techni- 
cal defense,  unless  based  upon  a  substantial 
right,  have  passed  and  gone,  never  to  re- 
turn to  this  state.  But  counsel  did  not  show 
wherein  bis  client  had  been  deprived  of  a 
single  substantial  right  in  the  trial  of  this 
cause,  and  the  testimony  overwhelmingly 
proved  that  the  appellant  was  guilty."  See, 
also,  Bateman  v.  State,  64  Miss.  233, 1  South. 
172. 

In  considering  this  question  some  force 
should  also  be  given  to  the  rule  that  the  same 
strictness  is  not  required  in  trials  for  mis- 
demeanors as  in  trials  for  felonies,  and  what 
may  constitute  reversible  error  in  the  latter 
may  not  be  such  in  the  former. 

We  have  not  reached  our  conclusions  in 
this  case  without  reading  and  considering  the 
cases  of  State  v.  Witherspoon,  231  Mo.  706, 
133  S.  W.  323;  State  v.  Moss,  164  Mo.  App. 
379,  144  S,  W.  1109;  State  v.  Montgomery,  63 
Mo.  296;  State  v.  Saunders,  53  Mo.  234; 
State  V.  Mlkel,  125  Mo.  App.  287,  102  S.  W. 
19;  State  v.  Sharpe,  119  Mo.  App.  386,  95 
S.  W.  298;    State  t.  West,  84  Mo.  440— and 


being  cognizant  of  the  fact  that  there  is  a 
long  line  of  cases,  almost  too  numerous  to 
mention,  holding  that  the  record  In  a  crimi- 
nal case  must  show  that  the  defendant  was 
formally  arraigned,  or  that  be  waived  formal 
arraignment  and  entered  bis  plea.  We  are 
also  mindful  that  the  decisions  of  the  Su- 
preme Court  on  this  or  any  other  question 
are  binding  on  this  court.  Were  the  facts  of 
this  case  the  same  as  the  facts  in  any  case 
decided  by  the  Supreme  Court,  we  would  be 
required  to  follow  such  decisions.  We  con- 
fess, however,  that  we  are  not  always  im- 
pressed with  the  reaisonlugs  of  the  courts  on 
this  question.  Many  of  the  decisions  seem  to 
follow  form  rather  than  substance  and  to 
adhere  to  precedents  solely  because  they  are 
precedents,  forgetting  that,  when  the  reason 
on  which  a  rule  of  law  is  based  changes,  the 
law  Itself  changes  with  It  State  v.  Van- 
hook,  88  Mo.  105.  The  very  frequency  with 
which  this  question  comes  before  the  appel- 
late courts,  as  well  as  our  limited  experience 
with  the  practice  in  trial  courts,  shows  that 
the  matter  of  arraignment  and  entering  a 
plea  has  ceased  to  be  a  matter  of  Importance 
and  is  at  most  a  mere  formality  In  the  trial 
of  criminal  cases.  It  is  generally  purely  a 
matter  of  afterthought  on  behalf  of  both  the 
court  and  counsel  who  tried  the  case. 

We  are  fully  satisfied  that  the  error  com- 
plained of  did  not  in  the  least  prejudice  any 
substantial  right  of  the  defendants,  and,  as 
the  facts  are  such  that  we  are  not  bound  by 
any  decision  of  the  Supreme  Court,  we  ap- 
prove the  action  of  the  trial  court  and  affirm 
the  Judgment 

ROBERTSON,  P.  J.,  concurs. 

FARBINGTON,  J.  I  am  unable  to  concur 
in  that  part  of  the  foregoing  opinion  which 
holds  that  the  absence  from  the  record  of 
an  entry  showing  an  arraignment  and  plea 
Is  not  reversible  error. 

Section  5165,  R.  S.  1009,  specially  provides 
that  there  shall  be  an  entry  of  not  guilty 
either  in  case  of  an  indictment  or  informa- 
tion where  the  defendant  fails  to  plead  not 
guilty.  It  has  been  held  that  there  U  no 
trial  to  be  had  until  an  issue  is  made.  State 
V.  Montgomery,  63  Mo.  loc.  dt  299;  State  v. 
Saunders,  53  Mo.  loc.  clt  237. 

The  writer  Is  not  unmindful  of  the  deci 
slons  of  this  and  other  courts  holding  that, 
in  drawing  indictments  in  cases  of  minor  of- 
fenses, the  same  nicety  is  not  required  as  in 
charging  felonies  (State  v.  Selberling,  143  Mo. 
App.  loc.  dt  321,  127  S.  W.  106;  State  v. 
Hogle,  156  Mo.  App.  367,  137  S.  W.  21;  State 
V.  Fletcher,  18  Mo.  loc.  clt  427;  State  v. 
Nelson,  19  Mo.  loc.  cit  396),  nor  of  the  ded- 
slons  of  this  and  other  courts  holding  that 
in  misdemeanor  as  well  as  felony  cases  a 
plea  of  not  guilty  is  not  withdrawn  by  filing 
a  motion  to  quash  the  Information,  and  that, 
on  the  overruling  of  the  motion,  a  rearralgn- 
ment  is  unnecessary  (State  T.  Zimmerman, 
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139  Mo.  App.  304,  123  S.  W.  67;  State  t. 
Weyland,  142  Mo.  App.  55,  125  S.  W.  213; 
State  T.  Meagher,  49  Mo.  App.  loc  dt  674, 
575);  and  it  is  apparent  that  there  Is  a 
tendency  in  these  decisions  to  lower  the 
standard  of  strictness  In  certain  particulars 
in  misdemeanor  cases,  as  is  said  in  the  major- 
ity opinion.  But  this  tendency,  when  it  en- 
counters the  question  of  arraignment  and 
plea,  even  in  misdemeanor  cases,  is,  according 
to  my  view,  met  with  an  array  of  Judicial 
decisions  which  entirely  deny  its  application. 

Our  Supreme  Court  has  decided  some  mis- 
demeanor cases  holding  that  an  omission 
of  the  record  to  show  an  arraignment  and 
plea  is  fatal.  Witness :  State  v.  Koerner,  51 
Mo.  174;  State  v.  West,  84  Mo.  440;  Maeder- 
V.  State,  11  Mo.  363;  State  v.  Andrews,  27 
Mo.  loc.  dt.  26&  In  State  r.  Hopper,  142 
Mo.  loc.  dt.  481,  44  S.  W.  loc.  dt.  273,  the 
Supreme  Court  said:  "The  rule  announced 
by  this  court  is  that  a  judgment  of  conviction 
in  a  criminal  case  will  be  reversed,  when  it 
appears  that  the  defendant  was  not  'ar- 
raigned before  he  was  put  upon  his  trial." 
(Italics  are  ours.)  The  Courts  of  Appeals 
have  spoken  in  no  uncertain  tone.  Thus,  in 
State  V.  Geiger,  45  Mo.  App.  loc.  dt  113,  it 
is  said:  "That  it  is  absolutely  essential,  even 
in  a  prosecution  for  a  misdemeanor,  that  it 
should  affirmatively  appear  by  the  record 
that  there  has  been  an  arraignment  and  plea 
preceding  a  trial  has  been  frequently  decided. 
Judgments  have  been  reversed  because  the 
record  failed  to  show  this  fact,  although  the 
defendant  weut  to  trial  upon  the  merits." 
And  in  State  v.  MUcel,  125  Mo.  App.  loc.  dt 
289, 102  S.  W.  19,  a  misdemeanor  case:  "The 
transcript  fails  to  show  that  defendant  was 
arraigned  or  that  any  plea  was  made  to  the 
Indictment  This  is  a  fatal  defect  It  Is 
just  as  necessary  in  misdemeanor  as  in  felony 
cases  that  the  record  should  show  these  facts 
affirmatively.  Until  the  defendant  is  ar- 
raigned and  enters  his  plea,  there  are  no  Is- 
sues to  try  or  submit  to  the  Jury.  Without 
these  things  being  done,  there  can  be  no  trial; 
and,  as  defendant  has  not  been  accorded  a 
legal  trial,  It  Is  immaterial  whether  or  not  he 
made  the  point  in  his  motion  for  new  trial 
or  in  arrest  of  judgment  It  may  be  raised 
for  the  first  time  in  the  appellate  court." 
The  same  principle  is  forcibly  reiterated  in 
State  V.  Moss,  164  Mo.  App.  loc.  dt.  381,  144 
S.  Wi  1109.  There  are  other  misdemeanor 
cases  to  the  same  effect.  State  v.  Ambrose, 
125  Mo.  App.  464,  102  S.  W.  590;  State  v. 
Hubbell,  55  Mo.  App.  262;  State  v.  Grassle, 
74  Mo.  App.  loc.  Clt  317. 

There  bad  been  no  arraignment  and  plea 
before  the  jury  was  sworn  in  the  cuse  before 
us;  hence,  under  the  authorities  dted,  there 
was  no  issue  framed  and  there  could  be  no 
trial.  This  being  true,  the  fact  that  the 
record  shows  that  defendants'  attorney,  after 
the  Jury  was  sworn  and  after  the  information 


had  been  read  to  the  Jury  and  the  prosecat- 
iijg  attorney's  opening  statement  made,  upon 
being  addressed  by  the  judge,  replied,  "No 
statement  at  this  time,  except  we  plead  not 
guilty,"  is  of  no  consequence  whatever;  the 
proceeding  was  a  nullity,  and  was  not  more 
binding  merely  because  It  had  for  its  setting 
the  circuit  court  room.  It  should  be  remem- 
bered, also,  that  there  is  both  arraignment 
and  plea.  The  arraignment  is  the  call  of  the 
defendant  to  the  bar  for  the  purpose  of 
completely  identifying  him  as  the  person 
named  in  the  indictment  or  information  and 
to  answer  the  charge  against  him.  His 
answer  makes  the  issue.  Where  the  record 
shows  that  defendant  pleaded  "not  guilty"  to 
the  charge,  he  Is  held  to  have  waived  formal 
arraignment  State  v.  Weeden,  133  Mo.  loc. 
dt.  SO,  34  S.  W.  473.  But  here  there  was 
neither  arraignment  nor  plea.  The  Supreme 
Court  has  recently  used  this  language  (in  a 
felony  case.  It  is  true) :  "The  arraignment  d 
a  defendant  upon  a  criminal  charge  Is  so 
Indispensable  a  prerequisite  to  a  legal  trial 
under  our  law  that,  as  appellant  states,  it  is 
unnecessary  to  dte  authorities  in  support  of 
the  proposition."  (Italics  are  ours.)  State 
V.  Witherspoon,  231  Mo.  loc.  dt  715,  133  S. 
W.  loc.  clt  325. 

The  arraignment  and  entry  of  the  plea  are 
said  to  be  a  mere  formality;  but  they  are 
nevertheless  prescribed  by  legislative  enact- 
ment and  are  upheld  by  numerous  decisions 
of  the  appellate  courts  of  this  state.  That 
an  indictment  or  information  be  in  writing 
may  be  said  to  be  a  mere  formality ;  that  the 
requisite  number  of  Jurors  shall  sit  Is,  In  one 
sense,  formal;  that  the  state  shall  open  and 
dose,  and  that  the  witnesses  shall  be  sworn, 
bear  the  semblance  of  formality;  indeed,  if 
a  man  is  guilty  of  a  crime,  the  entire  trial 
from  arraignment  to  sentence  Is  made  up  of 
one  such  "formality"  after  another;  nothing 
Is  substantial  and  to  abolish  one  of  these 
formalities  In  the  trial  of  one  whom  we  con- 
sider guilty  will  surely  weaken  the  whole 
fabric  of  criminal  practice  under  the  Consti- 
tution, and  that  which  we  tiave  dung  to  and 
called  the  rights  of  men  will  be  banished 
forever  from  the  courts.  So,  where  the  prose- 
cuting attorney,  the  jury,  the  trial  judge,  and 
the  appellate  court  become  convinced  that 
the  accused  Is  guilty  of  the  offense  charged, 
any  particular  formality  which  was  omitted 
In  that  particular  trial  may  be  said  to  be 
waived  In  that  case  and  yet  not  prejudice  the 
substantial  rights  of  a  guilty  defendant  It 
has  always  been  the  policy  of  the  law  to  de- 
vise general  rules  to  cover  classes  of  cases 
rather  than  to  set  up  a  myriad  of  rales  for 
application  lu  particular  cases.  It  ts  my  opin- 
ion that  our  courts  have  gone  quite  far 
enough,  even  in  misdemeanor  cases,  under 
the  present  state  of  the  law,  and  I  exercise 
my  privilege  to  pause.  The  course  proposed 
Is  not  in  keeping  with  the  precepts  of  our 
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forefatbera  in  the  law,  precepts  that  have 
found  place  in  the  fundamental  laws  and 
customs  of  a  people  who  boast  of  free- 
dom, liberty,  and  private  rights;  and  yet  it 
is  sought  to  invoke  a  rule  against  these  de- 
fendants, which,  had  they  lived  and  l)een 
tried  two  centuries  ago,  would  have  been  held 
to  be  an  unwarranted  denial  of  their  lil>erty. 
The  appellate  courts  are  not  called  upon  nor 
intrusted  with  the  power  to  determine  from 
the  record  the  guilt  or  innocence  of  accused 
persons;  their  function  being  merely  to  de- 
cide whether  the  trial  was  tiad  according  to 
the  prescribed  laws  of  this  state. 

The  relegation  of  many  of  the  technical 
and  stiarper  points  in  the  practice  of  the  law, 
affecting  civil  and  particularly  criminal  cas- 
es, is  felt  to  be  much  needed  by  the  bench 
and  bar.  The  diange  is  taking  place  in  those 
respects  where  it  is  possible  for  the  legal 
profession  to  effect  a  change;  and  the  fact 
ttiat  it  is  coming  about  gradually  and  not 
convulsively  argues  strongly  for  the  sound 
judgment  of  its  members,  for  one  extreme 
would  be  attended  with  as  many  evils  as  the 
other.  But  for  many  of  the  changes  resort 
must  be  had  to  the  forum  in  which  the  judi- 
ciary has  no  vote,  which  is  the  legislative 
branch  of  our  government  It  is  my  opinion 
that  the  stability  of  the  law  will  be  better 
preserved  by  the  courts  following  faithfully 
the  mandates  of  the  lawmaking  power-  until 
they  are  amended  or  repealed  than  by  refin- 
ing and  explaining  away  their  substance  in  a 
particular  case  against  a  guilty  defendant. 

This  judgment  should  be  reversed,  and  the 
cause  remanded  for  a  new  trial  in  order  that 
justice  may  be  administered  in  accordance 
with  the  established  rules  of  law. 

FARRINGTON,  3.  Deeming  the  decision 
herein  contrary  to  the  previous  decisions  of 
the  Supreme  Court  in  the  cases  of  State  v. 
Koemer,  61  Mo.  174;  State  v.  West,  84  Mo. 
440;  Maeder  v.  State,  11  Mo.  363;  State  v. 
Andrews,  27  Mo.  loc.  dt  268;  State  v.  Hop- 
per, 142  Mo.  loc.  cit  481,  44  S.  W.  272; 
State  V.  Witherspoon,  231  Mo.  loc.  cit  715, 
133  S.  W.  323;  State  v.  Montgomery,  63  Mo. 
loc.  cit  299;  and  State  v.. Saunders,  53  Mo. 
loc.  cit  237 — and  contrary  to  the  decisions 
of  the  St.  Louis  Court  of  Appeals  in  the 
cases  of  State  v.  Gelger,  45  Mo.  App.  loa  cit 
113,  and  State  v.  Moss,  164  Mo.  App.  loc.  dt 
381,  144  S.  W.  1109,  and  of  the  Kansas  City 
Court  of  Appeals  in  the  case  of  State  v. 
Mikel,  125  Mo.  Ak>.  1o«-  dt  289,  102  S.  W. 
19,  I  ask  tttat  this  cause  be  certified  and 
transferred  to  the  Supreme  Court  In  accord- 
ance with  section  6  of  article  6  of  the  Constl- 
tntion  of  Missouri,  as  amended  in  1884. 

PER  CURIAM.  One  of  the  judges  of  this 
court  having  of  record  requested  tliat  tills 
cause  be  certified  and  transferred  to  the 
Supreme  Court  in  accordance  with  section  6 


of  article  6  of  the  Constitution  of  Missouri 
as  amended  in  1884,  it  is  accordingly  so  or- 
dered. 


BSQUB  r    UNITED  RTS.  CO.   OF   ST. 
LOUIS. 

(St  Louis  Court  of  Appeals.     Missouri      Maj 

6,    1913.      Rehearing    Denied   June   17, 

1913.) 

1.  Appeal  aitd  Ebbob  ({  926*)— Qttestions 
Bevikwabuc— Rtjlinob  on  Evidence. 

Where  the  ground  of  objection  to  a  lead- 
ing question  put  to  a  witness  on  direct  exam- 
ination does  not  appear  In  the  record,  the  court 
on  appeal  will  presume  that  the  objection  was 
to  the  form  of  the  question  as  leading  and' 
was  properly  sustained. 

[E2d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  «§  1279,  2899,  3729,  3730, 
3735-3747 ;   Dec.  Dig.  §  926.*] 

2.  Tbial     (I     105*)— Evidence— Admissibil- 

ITT. 

A  party  who  allows  without  objection  the 
admission  of  improper  testimony  may  not 
thereby  insist  on  introducing  improper  testi- 
mony in  rebuttal  over  the  objection  of  the  ad- 
verse party. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  }§  260-266 ;    Dec.  Dig.  |  105.*] 

3.  Tbial    (§    252*)— Instboctions— Applica- 
BiLiTT  TO  Evidence. 

Where  a  husband,  suing  for  a  personal  in- 
jury to  his  wife,  merely  showed  that  he  work- 
ed about  the  house  and  was  up  at  night  in 
consequence  of  the  injuries,  and  that  he  would 
have  spent  a  specified  sum  had  he  employed 
a  servant  to  do  what  he  did,  but  did  not  show 
the  value  of  his  time  while  caring  for  his 
wife,  an  instruction  authorizing  a  recovery  of 
damages  which  had  resulted,  and  which  would 
be  reasonably  certain  to  result  in  the  future. 
to  him  from  the  impairment  of  his  wife's  abil- 
ity to  perform  domestic  services  for  the  fam- 
ily, covered  the  elements  of  damages,  and  a 
further  instruction,  authorizing  compensation 
for  time  spent  in  caring  for  the  wife,  was  er- 
roneous, as  not  sustained  by  evidence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  SI  605,  596-612;  Dec.  Dig.  g  252.*) 

4.  Damages  (|  37*)  —  Personal  iNJtrBiES  to 
Wife— Action  by  Husband. 

A  husband,  suing  for  a  personal  injury  to 
his  wife,  may  recover  for  loss  of  wages,  earn- 
ings, or  profits  in  his  business,  sustained  in 
consequence  of  caring  for  the  wife;  but  he 
must  show  by  evidence  the  value  of  his  time,  the 
amount  of  his  wages,  or  the  amount  of  profits 
lost 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  {§  237-241 ;    Dec.  Dig.  g  37.*] 

5.  Tbial    (|    252*)— Irstructionb— Applica- 
bility TO  Evidence. 

Where,  in  an  action  by  a  husband  for  a 
personal  injury  to  his  vrlfe,  the  evidence  show- 
ed that  he  personally  cared  for  her,  and  that 
a  specified  sum  would  have  been  expended  if 
a  servant  had  l>een  employed,  but  the  value 
of  his  time  was  not  shown,  an  instruction  on 
the  measure  of  damages,  setting  forth  correct 
elements  of  damages,  and  erroneously  author- 
ising compensation  for  time  spent  in  caring 
for  the  wife,  was  erroneous,  and  a  verdict 
could  not  be  sustained  on  the  theory  that  tile 
jury  merely  awarded  nominal  damages  for  lost 
time. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent 
Dig.  {{  505,  596-612;  Dec.  i>ig.  {  2.52.*] 


•For  outer  cases  see  samo  topic  and  secUon  NUMBER  In  Dec  Dig.  A  Am.  Dig.  Kejr-No.  Series  *  Rep'r  Indexes 
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6.  Appeal  and  Erbob  (S  930*)  —  Pbesump- 
TioNS— Vebdict. 

The  court,  on  appeal  from  a  jndgment  in 
an  action  for  personal  injnries,  must  presnme 
that  the  jnry  followed  an  instruction  on  meas- 
ure of  damages  containing  improper  elements 
of  damages,  in  view  of  the  evidence,  and  that 
they  included  in  their  verdict  improper  ele- 
ments. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  g§  3755-37«l;    Dec. 'Die.  S 

7.  Apfeai.  and  Ebbob  (t  301*)— Objections 
— Instbttctions— New  Tbial. 

An  error  in  an  instruction  on  the  meas- 
ure of  damages,  arising  from  the  fact  that  it 
included  improper  elements  of  damages,  need 
not  be  attacked  in  the  motion  for  new  trial 
on  the  ground  of  the  excessiveness  of  the  ver- 
dict, to  be  reviewable  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  «§  1743,  1753-1755;  Dec 
Dig.  i  301.*] 

Appeal  from  St  Louis  Circvilt  Court;  i. 
Hugo  Grimm,  Judge. 

Action  by  John  El  Esque  against  the 
United  Railways  Company  of  St.  Louis. 
From  a  judgment  for  plaintiff,  defendant 
appeals.    Reversed  and  remanded. 

Boyle  &  f  riest  and  Paul  U.  Farley,  all 
of  St  Louis,  for  appellant  Allen  Dale  and 
A.  A.  PaxsoD,  of  St  Louis,  for  respondent 

REYNOLDS,  P.  J.  Plaintiff,  the  husband 
of  Mrs.  Elizabeth  Esque,  brought  Ills  action 
against  the  defendant  street  railway  com- 
pany, the  petition  as  amended  charging  that 
the  defendant,  unmindful  of  its  duty  to  safe- 
ly carry  the  wife  of  plaintiff  as  a  passenger, 
and  in  violation  of  Its  contract  so  to  do,  so 
carelessly  and  negligently  conducted  Itself 
in  the  premises  that  "by  an  unusual,  sudden 
and  extraordinary  Jerk  In  starting  and  there- 
upon instantly  stopping"  the  car  upon  which 
plalnUfTs  wife  was  a  passenger,  the  wife, 
by  this  negligence  and  carelessness  and  want 
of  skill  of  defendant's  agents. In  charge  of 
the  car,  was  mangled,  bruised  and  greatly 
Injured,  thrown  to  the  floor  and  against 
the  sides  of  the  car,  another  passenger  In 
the  car  being  jerked  and  thrown  violently 
against  the  wife,  whereby  her  back,  hips  and 
spine  were  sprained  and  contused,  causing 
her  much  pain,  giving  her  a  severe  nervous 
shock  and  seriously  and  permanently  Impair- 
ing her  health.  By  reason  of  the  injuries  to 
his  wife  plaintiff  avers  that  he  has  lost  her 
services  and  will  lose  them  In  the  future; 
"that  he  had  suffered  the  loss  of  the  society 
and  companionship  of  his  wife  and  has  bad  to 
devote  his  personal  care  and  attention  to 
her,  and  has  been  put  to  great  expense  for 
doctor's  bills,  In  the  sum  of  $100,  medicines. 
In  the  sum  of  $50,  nursing  and  attention, 
In  the  sum  of  $200,  directly  resulting  from 
her  said  injuries,"  damages  being  claimed  In 
the  amount  of  $5,000. 

The  answer,  after  a  general  denial,  pleads 
contributory  negligence  on  the  part  of  the 
wife,  to  which  there  was  a  reply. 


The  trial  before  the  court  and  a  Jury  re- 
sulted In  a  verdict  In  favor  of  plaintlfC  In 
the  sum  of  $1,200.  Interposing  a  motion  for 
a  new  trial  and  excepting  to  that  being  over- 
ruled, defendant  has  duly  perfected  Its  ap- 
peal to  this  court 

There  are  only  two  errors  assigned  as 
grounds  for  reversal:  First,  as  to  an  Instruc- 
tion given  at  the  instance  of  plaintiff  on  the 
measure  of  damages;  and,  second,  as  to  the 
exclusion  of  competent,  material  and  rele- 
vant testimony,  as  It  is  charged. 

[1]  Disposing  of  this  last  contention  first, 
whUe  the  motorman  who  had  been  In  charge 
of  the  car  in  which  plalntifTs  wife  was  in- 
jured, was  under  examination  as  a  witness 
for  the  defendant,  he  was  asked:  "Was  there 
anything  unusual  or  extraordinary  in  the 
starting  or  stopping  of  the  car?'  This  ques- 
tion was  objected  to  by  counsel  for  plain- 
tiff, the  objection  sustained,  and  it  was  to 
this  action  of  the  court  that  the  second  error 
above  referred  to  Is  assigned.  Couusel  for 
appellant  argue  that  this  was  not  mere  opin- 
ion evidence  which  was  sought,  but  the  state- 
ment of  a  fact  and  was  competent  evidence. 
However  that  may  be,  and  we  do  not  pass 
upon  that  proposition,  the  question  was  lead- 
ing, and  while  the  ground  of  the  objection 
to  the  question  does  not  appear  In  the  rec- 
ord, the  presumption  always  Is  in  favor  of 
right  'action  on  the  part  of  the  court,  and  we 
may  assume  that  the  objection  was  to  the 
form  of  the  question  as  leading.  That  was  a 
good  objection. 

[2]  The  learned  counsel  for  appellant  con- 
tend that  plaintiff  had  himself  recognised 
the  necessity  of  proving  the  allegation  that 
there  was  an  unusual  stop.  That  may  be, 
but  that  does  not  dispense  with  the  necessity 
of  eliciting  proof  by  proper  questions.  The 
same  counsel  further  claim  that  a  witness 
for  plaintiff,  when  under  examination  by 
counsel  for  plaintiff,  was  asked  what  kind 
of  a  stop  he  would  say  that  was,  and  tliat 
this  opened  the  matter  to  defendant  An  ex- 
amination o(  the  abstract  shows  that  the  an- 
swer of  the  witness  was:  "I  would  say  It  was 
very  sudden  and  violent;  just  a  jerk.  A 
sudden,  violent  stop;  unusual.  If  stopped 
gradually.  It  wouldn't  have  thrown  a  per- 
son off  their  feet"  Counsel  for  defendant 
moved  that  the  last  sentence  of  the  answer 
be  stricken  out,  to  which  counsel  for  plaintiff 
assented.  Thus  It  appears  that  beyond  the 
last  sentence  of  this  answer,  counsel  made 
no  objection  whatever  to  It  It  can  hardly 
be  contended  that  because  counsel,  without 
objection,  had  allowed  improper  testimony  to 
be  elicited,  he  could  take  advantage  of  it 
to  the  extent  of  putting  In  Improper  testi- 
mony himself,   that  testimony   objected   to.  ' 

The  instruction  of  which  complaint  Is 
made,  and  on  which  the  first  assigned  error 
Is  based,  in  enumerating  the  elements  of 
damage  which  the  jury  were  to  take  Into 
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consideration,  If  they  found  In  favor  of 
plaintiff,  told  tbe  jury  that  they  might  con- 
sider: "First,  damages  (if  any)  which  liave 
resulted,  and  which  will  be  reasonably  cer- 
tain to  result  in  tbe  future  to  plaintiff,  from 
the  impairment  of  his  wife's  ability  to  per- 
form domestic  services  for  the  family;  sec- 
ond, damages  (if  any)  resulting  to  plaintiff 
from  the  loss  of  his  wife's  society  and  com- 
panionship In  the  past,  as  well  as  in  the 
future;  tlilrd,  the  reasonable  amount  which 
plaintiff  paid,  or  became  liable  to  pay  for 
doctor's  bills  not  exceeding  $100,  medicine, 
not  exceeding  |50;  and,  fourth,  compensation 
for  time  (if  any)  plaintiff  Mmtelf  was  com- 
pelled to  spend  in  attending  and  caring  for 
hit  said  vife,  by  reason  of  such  injuries, 
and  altogether  not  to  exceed  tbe  sum  of 
$5,000." 

The  error  complained  of  in  this  instruction 
is  the  part  of  the  fourth  paragraph  which 
we  have  underlined. 

[S]  A  very  careful  examination  of  the  tes- 
timony in  the  case  fails  to  show  a  scintilla 
of  eridence  as  to  the  value  of  plaintiff's 
time  while  caring  for  his  wife.  His  testi- 
mony is  that  he  did  work  about  the  house 
and  was  np  at  night  and  that  to  have  em- 
ployed a  servant  he  would  have  been  obliged 
to  spend  a  certain  amount  of  money  named. 
This  part  of  it  is  fairly  covered  by  the  in- 
struction as  to  the  first  element  of  damage, 
namely,  damages  suffered  by  bim  from  the 
impairment  of  his  wife's  ability  to  perform 
domestic  services  for  the  family.  It  cannot 
be  held  as  covering  compensation  for  his  own 
time  spent  in  attending  und  caring  for  his 
wife. 

[4]  Counsel  for  respondent,  not  claiming 
that  there  is  any  evidence  as  to  the  value  of 
the  husband's  time,  claims  that  this  instruc- 
tion was  correct  under  the  decisions  of  our 
Supreme  Court  in  Smith  v.  City  of  St  Jos- 
eph, 55  Mo.  450,  17  Am.  Rep.  660;  Blair  v. 
Chicago  &  A.  Ry.  Co.,  89  Mo.  383  (referring 
to  a  local  citation  In  this  at  page  389),  1  S. 
W.  350;  and  under  Kirkpatrlck  v.  Metropoli- 
tan St.  R.  Co.,  129  Mo.  App.  524,  107  S.  W. 
1025,  a  decision  by  the  Kansas  City  Court  of 
Appeals. 

We  find  nothing  In  Smith  v  aty  of  St 
Joseph,  supra,  sustaining  this  contention. 
It  is  stated  in  the  opinion  that  tbe  husband 
in  attendance  upon  his  wife  had  to  neglect 
all  of  his  business  and  that  if  he  had  not 
cared  for  her  In  person  he  would  have  been 
under  the  necessity  of  hiring  some  one  to 
do  It  In  his  stead.  In  this  aspect  of  the 
case  our  Supreme  Court  says  an  instruction 
was  Justified  which  told  tbe  Jury,  among  oth- 
er things,  that  if  they  found  for  plaintiff 
they  would  assess  bis  damages  at  such  sum 
as  shown  by  the  evidence  would  compensate 
him  for  the  expenses  necessarily  incurred  Sn 
nursing  and  taking  care  of  his  wife  for  the 
time  she  was  diseased  and  disabled  on  ac- 
count of  the  injury  she  bad  sustained.    There 


is  no  suggestion  made  that  there  was  a  lack 
of  evidence  as  to  the  value  of  this  time.  To 
the  contrary,  as  the  Jury  was  directed  to  the 
evidence  concerning  this,  it  is  to  be  assumed 
there  was  such  evidence.  This  is  a  fair  as- 
sumption from  what  Judge  Wagner,  who 
wrote  the  opinion,  says  to  the  effect  that 
the  only  serious  objection  made  to  this  in- 
struction is  that  it  allows  the  plaintiff  to 
recover  compensation  for  his  services  In 
waiting  upon  his  wife  during  her  Illness. 
He  then  says  that  under  all  the  circum- 
stances surrounding  the  case  he  thinks  the 
instruction  was  right  That  simply  •  lays 
down  the  rule  that  the  husband  can  recover 
for  his  services  in  a  given  case  in  attend- 
ance on  his  wife,  but  is  very  far  from  sup- 
porting the  proposition  that  the  Jury  can 
assess  the  value  of  those  services  in  the  ab- 
sence of  any  evidence  whatever  as  to  that 
value. 

We  are  referred  to  page  389  of  89  Mo., 
page  361  of  1  S.  W.  as  the  local  citation  in 
Blair  V.  Chicago  &  A.  Ry.  Co.,  supra.  Turn- 
ing to  that  page  we  find  no  reference  what- 
ever to  this  point,  except  that  Judge  Sher- 
wood, In  stating  the  averments  In  tbe  i)etl- 
tlon,  says  that  it  is  stated  In  the  petition, 
which  in  the  first  count  sought  to  set  aside 
and  cancel  what  was  claimed  to  be  a  re- 
lease, that  nothing  was  considered  in  the 
settlement  except  six  days'  loss  of  time  at 
$5  a  day.  At  page  396  of  89  Mo.,  page  354  of 
1  S.  W.,  however.  It  is  said  that  there  was  no 
claim  In  the  petition  for  loss  of  time  and 
that  there  was  no  call  to  instruct  the  Jury 
on  matters  not  in  issue.  We  are  unable  to 
see  how  this  touches  the  matter  here  under 
consideration. 

Kirkpatrlck  v.  Metropolitan  St  B.  Co., 
supra,  was  an  action  brought  by  a  husband 
to  recover  damages  alleged  to  have  been 
sustained  by  bim  in  consequence  of  personal 
injuries  suffered  by  his  wife  as  the  result  of 
the  negligence  of  the  defendant  It  appears 
that  tbe  plaintiff,  in  support  of  his  case,  in- 
troduced evidence  to  the  effect  that  the  hus- 
band (plaintiff)  conducted  a  grocery  in  Kan- 
sas City;  that  the  family  consisted  of  the 
husband,  the  wife  and  grown  daughter;  that 
their  living  rooms  were  over  the  grocery; 
that  for  some  time  the  wife  bad  performed 
tbe  work  of  a  clerk  In  the  store,  in  addition 
to  attending  to  her  household  duties.  It  was 
shown  that  the  reasonable  value  of  her  serv- 
ices as  clerk  was  $12  a  week  but  that  she 
voluntarily  contributed  these  services  to  her 
husband's  business  without  compensation. 
Timely  objections  were  made  by  the  defend- 
ant to  the  introduction  of  evidence  relating 
to  these  services  In  the  store  and  their  rea- 
sonable value,  but  the  trial  Judge  overruled 
the  objection  and  in  the  Instruction  given 
to  the  Jury  on  the  measure  of  damages  in- 
cluded as  an  element  of  plaintiff's  damage, 
compensation  for  the  loss  of  such  services. 
"This,"  said  Judge  Johnson,  speaking  for  the 
Kansas  City  Court  of  Appeals  (129  Mo.  App. 
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Joe.  dt  627,  107  S.  W.  1025),  "Is  reTersiWe 
error."  We  hardly  tbink  that  this  can  be 
said  to  support  the  claim  of  counsel  for 
respondent  Furthermore  in  a  dissenting 
opinion  by  Judge  Ellison,  the  cause  was  cer- 
tified to  the  Supreme  Court  What  became 
of  it  there  we  are  not  advised.  But  accept- 
ing the  opinion  of  the  majority  as  correct,  we 
are  unable  to  see  how  it  sustains  respondent 

To  the  contrary,  and  as  showing  error  in 
tills  part  of  this  fourth  clause  of  the  instruc- 
tion, we  are  referred  by  counsel  for  appellant 
to  Morr);  t.  Grand  Are.  By.  Co.,  144  Mo. 
500„46  S.  W.  170;  Cobb  v.  St.  Louis  &  H. 
Ry.  Co.,  149  Mo.  609,  50  S.  W.  894 ;  Glbler  v. 
Terminal  R.  R.  Ass'n,  203  Mo.  208,  101  S.  W. 
37,  11  Ann.  Cas.  1194;  Glbney  v.  St  Louis 
Transit  Co.,  204  Mo.  704,  103  S.  W.  43'. 

In  the  Morris  Case,  supra,  commencing  at 
page  505,  of  144  Mo.,  page  170  of  46  S.  W., 
it  is  said,  referring  to  cases  of  this  kind, 
that  they  are  not  for  exemplary  damages, 
but  are  "predicated  alone  upon  the  idea  of 
compensation  for  injuries  done  and  losses 
sustained.  In  addition  to  what  the  Jury 
might  award  plaintiff  for  his  suffering  and 
physical  Injuries,  they  are  authorized  to 
compensate  him  for  his  pecuniary  losses 
actually  sustained,  and  not  those  that  might 
or  would  have  occurred  but  for  the  interposi- 
tion of  others  through  kindness  or  charity." 
It  is  then  held  that  where  the  services  of  a 
physician  or  other  party  were  rendered 
through  charity,  there  could  be  no  recovery 
for  their  value.  It  is  further  held  that  the 
Instructions  in  these  cases,  to  be  correct, 
must  contemplate  compensation  for  a  pecuni- 
ary loss,  not  punishment,  and  tliat  if  plaintiff 
did  not  lose  anything  then  there  is  nothing 
to  compensate.  Lee  v.  Western  Union  Tel. 
Co.,  61  Mo.  App.  375,  is  cited  and  quoted  ap- 
provingly by  the  Supreme  Court  in  the  Morris 
Case,  in  which  case,  referring  to  the  claim 
for  loss  of  time  suffered  by  the  husband  in 
attendance  upon  his  wife,  it  is  said  by  the 
Kansas  City  Court  of  Appeals:  "If  this 
element  of  damages  is  allowed  [that  is  for 
wages],  the  case  is  landed  in  the  absurdity 
that  the  defendant  is  allowed  to  recover  $24 
for  lost  wages,  when  his  own  testimony 
shows  that  the  wages  were  not  lost  but 
were  paid  to  him  by  his  employer." 

In  Cobb  V.  St  Louis  &  H.  By.  Co.,  supra, 
149  Mo.  at  page  630,  50  S.  W.  894,  Smith  v. 
Chicago  &  A.  R.  Co.,  108  Mo.  243,  18  S.  W. 
971,  is  referred  to  with  approval  as  decid- 
ing that  where  no  evidence  was  given  as  to 
the  value  or  charges  of  the  physicians  em- 
ployed, the  judgment  was  properly  reversed 
on  account  of  such  faUure. 

In  Gibler  v.  Terminal  R.  R.  Ass'n,  supra, 
an  instruction  was  given  to  the  effect  that 
plaintiff  was  entitled  to  recover  damages  for 
any  expenses  necessarily  incurred  by  him 
for  me^clnes,  etc.,  which  the  jury  might  be- 
lieve from  the  evidence  he  had  incurred  by 
reason  of  said  Injuries  and  directly  caused 
thereby.    It  was  objected  to  this  instruction 


that  there  was  no  evidence  upon  which  to 
base  it  Olir  Supreme  Court  held  that  dam- 
ages of  this  character,  that  is,  by  way  of 
compensation  for  Injury,  cannot  be  allowed 
except  upon  proof;  that  the  jury  should  not 
be  permitted  to  speculate  in  an  effort  to 
award  full  compensation  for  actual  damages 
suffered. 

In  Gibney  v.  St  Louis  Transit  Co.,  supra, 
the  instruction  authorized  recovery  by  way 
of  damages  for  any  expense  necessarily  in- 
curred for  nursing.  Judge  Burgess,  at 
page  722  of  204  Mo.,  page  48  of  103  S.  W., 
calls  attention  to  the  fact  that  by  the  evi- 
dence it  appeared  that  the  only  persons  who 
attended  plaintiff  as  nurses  were  her  daugh- 
ters, members  of  her  family,  there  being 
no  express  contract  to  pay  them  for  their 
services.  It  was  contended  by  the  defendant 
in  that  case  that  such  services  are  presumed 
to  have  been  rendered  gratuitously.  Judge 
Burgess  says  that  as  a  rule  such  services 
involve  no  legal  liability  upon  the  part  of 
the  person  for  whom  rendered  and  therefore 
afford  no  basis  for  a  claim.  He  quotes  ap- 
provingly from  Voorhees  on  Damages  for 
Personal  Injuries,  |  18,  aa  saying:  'The 
injured  person  cannot  recover  as  expenses 
the  value  of  the  services  of  any  one  of  bis 
family  In  nursing  him,  unless  there  was  an 
express  agreement  by  him  to  pay  therefor. 
Such  nursing  Involves  no  legal  liability  on 
his  part,  and  therefore  affords  no  basis  for 
a  claim  against  the  defendant,  as  for  ex- 
penses paid.  In  the  absence  of  an  express 
contract,  the  law  will  not  presume  one,  so 
long  as  the-  family  relation  continues.  An 
injured  person  may  hire  an  adult  member  of 
his  family  to  nurse  him,  or  to  prescribe  for 
him  as  a  physician,  in  the  same  manner  and 
with  like  effect  that  be  may  hire  a  stranger." 

[5]  The  rule  we  deduct  from  these  cases 
is  that  while  plaintiff  was  entitled  to  recover 
damages  for  loss  of  his  wages  or  earnings  or 
profits  in  his  business  that  he  sustained  in 
consequence  of  waiting  upon  his  wife,  it  is 
necessary  to  his  right  of  recovery  that  he 
show  by  evidence  in  the  case  the  amount  of 
wages,  value  of  time,  or  of  amount  of  profits 
in  his  business  which  he  had  lost  For  an 
absolute  lack  of  any  evidence  of  this  kind 
in  this  case,  this  clause  in  the  instmction 
rendered  the  whole  Instruction  error. 

We  are  told,  however,  by  the  learned  conn- 
sel  for  respondent,  that  even  in  the  absence 
of  evidence  as  to  the  amount  of  wages  lost 
and  the  value  of  the  time  given  up  to  the 
care  of  his  wife,  that  plaintiff  was  entitled 
to  recover  at  least  nominal  damages  and 
that  we  may  assume  that  that  is  all  that  the 
jury  allowed  in  this  case.  In  support  of  this 
proposition,  we  are  dted  to  Peltier  v.  City  of 
St  Louis,  237  Mo.  686,  at  page  694,  141  S. 
W.  608.  In  that  case  it  is  said  that  in  the 
instruction  there  under  consideration,  the 
jury  were  told,  among  other  things,  that  they 
might  consider  any  expense  the  plaintiff 
might  have  incurred  for  medldnea,  medical 
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attendance  and  nnrslng,  etc.  Dor  Supreme 
Court  holds  that  In  the  light  of  the  evidence 
set  out  they  are  of  the  opinion  that  the 
objection  to  the  Inatmctlon  was  not  well 
founded;  that  while  it  Is  true  that  the  evi- 
dence of  plaintiff  shows  she  did  not  need 
much  medicine  and  presumably  she  did  not 
incur  much  of  a  debt  on  that  account,  the  ap- 
pellate court  had  no  right  to  presume  under 
that  evidence  that  the  Jury  allowed  her  any- 
thing more  than  a  nominal  sum  therefor, 
which  they  had  a  perfect  right  to  do.  We 
do  not  think  that  this  fits  the  case  here.  In 
the  Peltier  Case  there  was  evidence  that  she 
had  expended  "some"  money  for  medicines, 
etc.,  but  the  amount  was  not  stated.  It 
was  on  this  showing  tliat  the  court  held  that 
the  Jury  might  presume  that  medicines  had 
value  and  that  plaintiff  was  entitled  to  at 
least  nominal  damages  for  the  amount  But 
that  Is  not  the  case  here.  We  have  no  evi- 
dence whatever  on  which  the  Jury  was  au- 
thorized to  find  that  this  plaintiff  had  de- 
voted any  time  whatever  that  was  of  any 
value  to  him,  in  the  sense  of  being  time  in 
which  he  was  earning  wages,  in  the  care  and 
attention  to  his  wife.  As  said  by  our  Su- 
preme Court  In  the  Gibney  Case,  as  a  mem- 
ber of  the  family  and  as  husband,  partico- 
larly,  he  owed  attention  to  his  wife,  and  un- 
less in  giving  that  attention  he  had  suffered 
pecuniary  loss,  such  as  losing  his  wages, 
or  the  like,  he  was  not  entitled  to  recover 
for  his  time. 

In  the  case  at  bar  the  Jury  were  distinctly 
told,  in  this  fourth  clause  of  the  instruction, 
that  the  plaintiff  was  entitled  to  recover 
compensation  for  time,  if  any,  which  he  him- 
self was  compelled  to  spend  in  attending  and 
caring  for  his  wife.  We  cannot  say  that 
the  Jury  disregarded  this  or  that  it  failed 
to  influence  them  in  the  amount  of  their  ver- 
dict, although  it  is  true  that  the  verdict  Is 
not  very  large.  But  in  order  to  sustain  this 
verdict  we  would  be  compelled  to  hold  that 
the  Jury  had  entirely  disregarded  that  clause 
of  the  instruction.  We  cannot  hold  that  they 
awarded  merely  nominal  damages  for  this 
item.  If  they  did  disregard  the  instruction, 
that  was  error.  But  the  instruction  Itself 
was  erroneous,  for  as  before  stated  there  was 
no  evidence  of  time  lost  from  work,  or  wages 
lost,  on  which  to  award  plaintiff  even  nom- 
inal damages.  Murray  v.  Mo.  Pad  Ry.  Co., 
101  Mo.  236,  13  8.  W.  817,  20  Am.  St  Rep. 
601,  is  overruled  in  Cobb  v.  St  L.  &  Han. 
Ry.  Co.,  149  Mo.  609,  loc.  dt  630,  50  S.  W. 
849. 

[8]  We  are  told  that  the  verdict  is  for  the 
right  party  and  that  even  If  this  Instruction 
was  bad  In  this  particular,  the  verdict  and 
Judgment  should  be  sustained.  This  propo- 
sition is  answered  by  our  Supreme  Court  In 
Morris  v.  Grand  Ave.  By.  Co.,  supra,  144 
Mo.  at  page  508,  46  S.  W.  170,  where  it  Is 
said,  answering  the  same  proposition  (we 
quote  slightly  paraphrasing  the  words  of  the 


opinion  by  substituting  "plaintiffs"  In  place 
of  "doctor,"  as  was  the  case  before  the  Su- 
preme Court):  "Whatever  mlgfht  be  the 
views  of  this  court  as  to  the  correctness  of 
the  Judgment  In  a  general  way,  and  even 
though  the  verdict  was  for  less  than  we 
might  think  the  testimony  warranted,  still 
we  cannot  say  that  an  instruction  was  not 
prejudicial  which  directed  the  finding  for  a 
definite  item  of  damages  that  the  Jury  had 
no  right  to  consider,  and  which  we  must  sup- 
pose they  did  consider,  in  making  up  the  to-  , 
tal  estimate  of  damages  as  indicated  by  the 
verdict  To  suppose  that  the  Jury  considered 
the  instruction  would  be  to  conclude  that 
.they  committed  error  in  estimating  plain- 
tiff's damages  by  the  amount  of  the  value  of 
the  (plaintiff's)  services  (as  to  which  there 
is  not  a  particle  of  testimony).  This  certain- 
ly is  not  a  case,  where  from  a  consideration 
of  all  the  facts,  the  presumption  may  be  in- 
dulged, to  sustain  a  verdict  and  the  Judg- 
ment based  thereon,  that  the  Jury  Included 
no  improper  elements  of  damages,  for  we 
must  presume  the  Jury  did  as  they  were 
instructed,  and  that  was  to  Include  an  Im- 
proper  Item  In  estimating  plaintiff's   dam- 


[7]  Finally,  It  is  said  that  this  error  In 
the  Instruction  should  have  been  made  In 
the  motion  for  a  new  trial  by  an  attack  on 
the  verdict  as  excessive.  We  do  not  agree 
to  this  proposition.  The  error  Is  In  a  specific 
instruction  to  find  on  an  element  of  dam- 
age, of  which  there  was  no  proof  whatever. 

The  Judgment  of  the  circuit  court  Is  re- 
versed and  the  cause  remanded. 

NORTONI  and  ALLEN,  JJ.,  concur. 


DORSET  V.  OHIGAGO,  B.  ft  Q.  R.  CO. 

(St  Louis  Court  of  Appeals.    Missouri.    June 
8, 1918.) 

1.  BAiLBOAns    (i   103*)  — Track  — DtJTT   to 
Fencb— Station   Gbourdb. 

WhUe  Rev.  St  1909,  §  3146,  requires  rail- 
road companies  to  fence  their  rights  of  way 
outside  incorporated  and  platted  towns  and  at 
road  crossiDga,  at  all  points  where  the  railroad 
passes  through,  along,  or  adjoining  inclosed  or 
uninclosed  lands,  it  is  not  required  to  fence 
nocessary  station  grounds  and  switch  limits, 
where  a  station  is  maintained  for  the  conven- 
ience of  itself  and  the  public,  though  not  in  an 
incorporated  or  platted  town. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  §»  316-319,  762,  763,  767,  769,  772; 
Dec  Dig.  I  103.*] 

2.  Railboaus    (I  411*)  —  Duty  to   Fence 
Track— Station  GaouNns— Switch  Lihitb. 

Under  the  rule  that  a  railroad  company  is 
not  required  to  fence  and  constrnct  cattle 
guards  at  station  grounds  and  within  necessary 
switch  limits,  where  there  was  evidence  that 
defendant's  cattle  guard  and  right  of  way  fence 
began  225  feet  west  of  the  apex  of  the  switch 
at  a  station,  when  100  feet  of  clear  space 
would  have  been  amply  snfficient,  and  plain- 
tiff's colt  ran  on  the  track  and  was  killed  by 
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being  struck   by   a  train   within   four  or  five 
feet  of  the  cattle  guard,  defendant  was  liable. 

[Ed.  Note.— For  other  cases,  see  Bailroads, 
Cent  Dig.  {{  14(»-1450 ;    Dec.  Dig.  g  411.*] 

3.  Railroads   (8  104*)— Station  Gbotjnds— 
LnciTB— Duty  to  Fence. 

A  railroad  company  may  not  arbitrarily  de- 
termine reasonable  station  ground  limits  which 
it  is  not  required  to  fence,  but  the  discretion 
exercised  with  respect  thereto  is  reviewable 
by  the  courts. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  {{  820-332,  767,  769,  772;  Dec.  Dig. 
1 104.*] 

4.  Railboads   (8  441*)— KiixiHO  Animai.8— 

BVIDENCE— PBEBUMPTIONS. 

Where  it  does  not  appear  where  an  ani- 
mal entered  on  railroad  traclis  prior  to  being 
struck  and  killed,  it  will  be  presumed  that  it 
entered  on  the  right  of  way  at  the  point  it  was 
killed. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  U  1575-1696;   Dec.  Dig.  f  441.*] 

5.  Railboads  ({  426*)  —  Dnrr  to  Fttbnibh 
Tback  —  Station  Grounds  —  Proximate 

Causk. 

Defendant  railroad  company  left  unfenced 
that  portion  of  its  right  of  way  between  a  cat- 
tie  guard  and  the  apex  of  a  switch,  225  feet 
in  length.  There  was  evidence  that  100  feet 
of  this  space  nearest  the  switch  head  was  all 
that  was  necessary  to  remain  open  within  the 
railroad  company's  station  grounds,  and  that  the 
remainder  was  unnecessarily  permitted  to  re- 
main unfenced  and  unindosed.  Held,  thatplain- 
tiflfs  colt  having  been  frightened  within  the 
station  grounds,  and  having  entered  upon  that 
portion  of  the  right  of  way  which  was  required 
to  be  fenced  120  feet  east  of  the  point  where 
the  colt  was  killed,  defendant's  failure  to  fence 
the  track  as  required  was  the  proximate  cause 
of  the  colt's  death. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  H  1627-1638;  Dec.  Dig.  g  426.*] 

6.  Railroads  (1447*)— Instructiohs— Cler- 
ical Error— Pbejudiob. 

In  an  action  against  a  railroad  company 
for  killing  plaintiff's  colt  in  the  station  grounds, 
an  instruction  erroneous  in  the  use  of  the  word 
"fenced"  for  "unfenced,"  where  from  the  re- 
mainder of  the  instructions  the  jury  could  not 
have  been  misled,  was  not  ground  for  reversal 
[Ed.  Note. — ^For  other  cases,  see  Railroads, 
Cent  Dig.  §{  1642-1660;   Dec.  Dig.  |  447.*] 

7.  Trial    (§  296*)— Instructions. 

Though  an  instruction  is  defective  and  am- 
biguous, the  defect  will  be  cured  if  the  other 
instructions  given  properly  and  explicitly  in- 
form the  jury  as  to  what  is  necessary  to  find 
before  they  can  charge  defendant  with  liabil- 
ity. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Die.  if  705^713,  716,  716,  718;  Dec.  Dig.  i 
296.*] 

Appeal  from  Circuit  Court,  St  Charles 
County;   J.  D.  Bamett,  Judge. 

Action  by  Myles  Dorsey  against  the  Chica- 
go, Burlington  &  Quincy  Railroad  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   AfDrmed. 

T.  F.  McDearmon,  of  St  Charles,  H.  W. 
Johnson,  of  Montgomery,  Brlce  Edwards,  of 
St  Charles,  and  Palmer  Trimble,  of  Keokuk, 
Iowa,  for  appellant  Theodore  C.  Bruere,  of 
St  Charles,  for  respondent 


NORTONI,  J.  This  is  a  suit  for  damage* 
accrued  to  plaintiff  through  the  negligence  of 
defendant  in  omitting  to  consUnct  a  cattle 
guard  and  fences  lat  a  point  where  Its  rail- 
road passes  unlnclosed  lands.  Plaintiff  re- 
covered, and  defendant  prosecutes  the  ap- 
peaL 

The  statute  (section  3145,  B.  S.  1909)  im- 
poses the  obligation  on  railroad  companies 
to  construct  and  maintain  lawful  fences 
along  the  sides  of  Its  railroad  where  It  passes 
through,  along,  or  adjoining  Inclosed  or  nnin- 
closed  lands,  and  likewise  to  construct  cattle 
guards  and  connect  wing  fences  therewltb 
at  certain  places  contemplated.  In  event  tbe 
railroad  fails  to  observe  the  duty  thus  en- 
joined, the  owner  of  stock  killed  on  the  road 
through  collision  with  Its  trains  is  given  a 
right  of  action  in  double  the  amount  of  dam- 
ages sustained  for  his  loss,  provided  the  loss 
occurs  as  a  result  of  the  failure  to  construct 
and  maintain  such  fences  or  cattle  guards. 

.It  appears  plaintiff's  colt  was  run  upon 
and  killed  by  defendant's  train  some  four  or 
five  feet  east  of  the  cattle  guard  at  the  sta- 
tion of  Orchard  Farm.  Orchard  Farm  la  a 
small  station  on  defendant's  railroad  where 
considerable  business  is  transacted  by  it  with 
the  public,  but  the  town  Is  unincorporated, 
and  there  are  no  platted  or  dedicated  streets 
crossing  the 'railroad  there.  Indeed,  the  de- 
fendant's station  grounds  and  the  rlgbt  of 
way  are  immediately  adjacent  to  the  south 
side  of  the  tovm.  The  railroad  runs  east  and 
west,  and  its  cattle  guard  at  the  west,  near 
which  plaintiff's  colt  came  to  Its  death.  Is 
situate  760  feet  west  of  the  depot  Besides 
the  depot;  defendant  maintains  on  its  station 
grounds  a  grain  elevator,  a  section  house,  a 
comcrib,  and  a  small  tool  bouse.  The  rail- 
road right  of  way  appears  to  extend  about 
45  feet  north  of  die  main  track,  and  defend- 
ant's station  grounds  extend  144  feet  north 
of  this.  However,  the  station  grounds  thus 
mentioned — ^that  Is,  the  parcel  of  land  144 
feet  wide  owned  by  defendant  on  the  north 
side  of  Its  right  of  way — do  not  extend  as 
far  west  as  the  point  at  which  the  cattle 
guard  Is  located.  It  appears  the  station 
grounds — that  is,  the  144  feet  of  land  owned 
by  defendant  adjacent  to  the  right  of  way — 
extend  but  569  feet  west  of  its  depot ;  while 
the  cattle  guard  Is  located  760  feet  west  of 
the  depot.  But  the  matter  of  the  western 
limit  of  the  144  feet  of  ground  frequently 
referred  to  In  the  evidence  as  "station 
grounds"  is  not  Important,  as  we  view  the 
case;  for  defendant  would  undoubtedly  be 
entitled  to  occupy  more  than  that  space  If 
the  business  of  the  station  and  the  safety  of 
Its  employes  in  transacting  it  rendered  such 
occupancy  necessary. 

Plaintiff  was  engaged  in  depositing  a  wag- 
on load  of  grain  In  the  elevator  on  defend- 
ant's station  grounds,  and  the  mare,  mother 
of  the  colt  which  was  Idlled,  was  one  of  the 
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span  hitched  to  his  wagon.  During  the  time 
the  grain  was  being  unloaded,  defendant's 
freight  train  passed  the  station  to  the  west- 
ward without  stopping  and  presumably 
frightened  plaintiff's  colt;  for  It  ran  from 
the  elevator  west  to  a  point  about  five  feet 
east  of  the  cattle  guard,  where  \t  collided 
with  the  train  and  was  killed. 

There  ctin  be  no  doubt  that  the  colt  was 
upon  defendant's  necessary  station  grounds 
at  the  time  it  started  to  the  westward,  and 
that  the  collision  with  the  train  occurred 
some  four  or  five  feet  east  of  the  west  cattle 
guard.  But,  though  such  be  true,  the  princi- 
pal question  for  consideration  relates  to  the 
necessity  of  leaving  unfenced  an  extensive 
portion  of  the  railroad  right  of  way  between 
the  apex  of  the  switch  and  the  western  cattle 
guard.  It  appears  that  defendant's  cattle 
gruard  was  situate  225  feet  west  of  the  apex 
of  its  switch,  and  all  of  the  right  of  way  and 
station  grounds  east  of  the  cattle  guards 
were  unfenced  to  a  point  where  another 
cattle  guard  was  located  beyond  and  east 
of  the  depot 

[1]  While  the  statute  requires  the  rail- 
road right  of  way  to  be  inclosed  with  a  fence 
outside  of  incori>orated  and  platted  towns 
and  at  road  crossings,  at  all  points  where  the 
railroad  passes  through,  along,  or  adjoining 
Inclosed  or  uninclosed  lands,  the  decisions 
have  established  an  exemption  from  its  obli- 
gation with  respect  to  necessary  station 
grounds  and  switch  limits,  where  the  rail- 
road maintains  a  station,  though  not  in  an 
incorporated  or  platted  town,  as  here,  for  the 
convenience  of  itself  and  the  public  in  the 
transaction  of  business.  Lloyd  v.  Pac.  R. 
Co.,  49  Mo.  199 ;  Morris  v.  St.  L.,  K.  C,  etc., 
R.  Co.,  58  Mo.  78 ;  ^  Acord  v.  St  Louis  & 
Southwestern  R.  Co.*  113  Mo.  App.  84,  8T 
S.  W.  53T;  Duncan  v.  St  Louis,  I.  M.  &  S. 
R.  Co.,  Ill  Mo.  App.  193,  85  S.  W.  661. 

[2]  But  the  rule  touching  this  matter  af- 
fords immunity  from  the  obligation  imposed 
by  the  statute  to  fence  and  construct  cattle 
guards  only  with  respect  to  such  station 
grounds  and  switch  limits  as  are  necessary 
to  the  transaction  of  business  with  the  public 
and  for  the  reasonable  safety  and  conven- 
ience of  the  railroad  employes  in  discharging 
their  duties.  See  Acord  v.  St  Louis  &  South- 
western R.  Co.,  113  Mo.  App.  84,  87  S.  W. 
537;  Pearson  v.  C,  B.  &  K.  C.  Ry.  Co.,  33 
Mo.  App.  543;  Morris  v.  St  L.,  K.  C,  etc., 
R.  Co.,  58  Mo.  78 ;  Welsh  v.  Hannibal  &  St 
J.  R.  Co.,  55  Mo.  App.  599.  Therefore  a  re- 
covery may  be  had  in  some  cases  where  the 
animal  is  run  upon  and  killed  within  the 
switch  limits  laid  out  and  established  by  the 
railroad  between  the  cattle  guards  at  either 
end,  if  it  appears  that  such  switch  limits  are 
unduly  extended  beyond  the  reasonable  neces- 
sities of  the  case  in  respect  to  the  transac- 
tion of  business  with  the  public  and  the  safe- 
ty of  the  employes.  Such  cases  usually  arise 
where  the  animal  has  come  upon  the  track 


and  met  its  death  through  a  collision  with 
the  train  at  the  extreme  of  the  switch  limits, 
or  between  the  cattle  guard  and  the  apex 
of  the  switch.  In  cases  of  this  character, 
if  it  appears  that  the  cattle  guard  is  located 
at  a  considerable  distance  beyond  the  apex 
of  the  switch,  and  the  animal  suffers  death 
or  Injury  from  coming  upon  the  right  of  way 
there,  and  a  resultant  collision  which  would 
not  have  occurred  had  the  place  in  question 
been  fenced,  the  question  of  the  necessity  of 
leaving  that  portion  of  the  right  of  way  un- 
fenced is  usually  for  the  Jury,  to  be  consider- 
ed In  its  twofold  aspect  for  the  convenience 
of  the  transaction  of  business  of  the  railroad 
and  the  safety  of  the  employes  thereabout. 
Such  were  the  cases  of  Morris  v.  St  L.,  K. 
0.,  etc.,  R.  Co.,  58  Mo.  78;  Welsh  v.  Hanni- 
bal &  St  J.  R.  Co.,  55  Mo.  App.  599 ;  Johnson 
v.  C,  B.  &  K.  C.  R.  Co.,  27  Mo.  App,  379 ; 
Acord  V.  St  L.  &  S.  B.  Co.,  113  Mo.  App.  84, 
87  S.  W.  537. 

[3]  In  the  instant  case  plaintiff's  colt  was 
upon  the  necessary  station  grounds  of  de- 
fendant, near  the  elevator,  at  the  time  it  took 
fright  and  ran  to  the  westward  to  within 
four  or  five  feet  of  the  cattle  guard,  where 
the  collision  occurred  with  the  train,  and  the 
case  was  tried  upon  the  theory  that  it  was  a 
question  of  fact  for  the  Jury  to  determine 
as  to  whether  or  not  the  space  of  225,  feet 
between  the  apex  of  the  switch  and  the  cat- 
tle guard  was  necessary'  station  grounds 
about  the  switch,  within  the  meaning  of  the 
law  above  adverted  to.  On  the  part  of  plain- 
tiff, the  evidence  tended  to  prove  that  defend- 
ant had  left  open  and  unfenced  more  space 
than  was  necessary  at  the  station  of  Orchard 
Farm,  and  especially  about  the  switch; 
while  that  on  the  part  of  defendant  tended 
to  prove  otherwise.  Indeed,  several  expert 
witnesses  for  defendant  testified  to  the  effect 
that  it  would  necessarily  endanger  the  lives 
and  limbs  of  its  employes  engaged  in  operat- 
ing the  trains  to  remove  the  cattle  guard 
eastward  toward  and  nearer  the  apex  of  the 
switch.  On  this  evidence  it  is  argued  here 
that  this  question  la  one  about  which  only 
railroad  men  may  authoritatively  speak,  and 
therefore  we  should  declare,  as  a  matter  of 
law,  that  such  space  was  necessary,  and  that 
no  liability  may  be  affixed  against  it  on  a 
contrary  view.  The  courts  have  frequently 
heretofore  declared  that  the  railroad  com- 
pany may  not  arbitrarily  determine  this 
matter  for  itself,  but  the  question  is  one  on 
the  evidence  for  the  Jury.  The  discretion  ex- 
ercised with  respect  to  it  by  the  railroad  is 
therefore  subject  to  review  by  the  courts. 
Johnson  v.  C,  B.  &  K.  C.  R.  Co.,  27  Mo.  App. 
379;  Brandenburg  v.  St  L.  &  S.  F.  R.  Co., 
44  Mo.  App.  224;  Pearson  v.  C,  B.  &  K.  O. 
R.  Co.,  33  Mo.  App.  543;  Acord  v.  St  L.  & 
8.  R.  Co.,  113  Mo.  App.  84,  87  8.  W.  637. 

One  witness  for  plaintiff,  who.  It  is  said, 
had  served  in  the  capacity  of  railroad  brake- 
man,  switchman,  and  conductor — In  aU  for 
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21  years — gave  testimony  tending  to  prore 
that  100  feet  was  sufficient  space  for  defend- 
ant to  occupy  and  to  leave  unfenced  between 
the  apex  of  the  switch  and  the  cattle  guard ; 
whereas  It  appears  225  feet  were  utilized 
by  the  company  and  remained  open  Instead. 
The  question  touching  this  pertained  alone 
to  the  safety  of  the  railroad  employes  about 
their  work ;  for  such  portion  of  the  right  of 
way  was  used  only  In  connection  with  the 
switch. 

The  following  questions  were  propounded 
to  the  witness,  and  his  answers  thereto  ap- 
pear as  follows:  "Q.  Can  you  teU  the  Jury 
as  to  what  the  proper  distance  would  be  to 
place  a  cattle  guard  from  the  switch,  due 
regard  being  had  for  the  safety  of  the  em- 
ployte  of  the  roads  In  handling  trains  and 
handling  the  switching?  ♦  *  ♦  A.  Well, 
I  should  Judge  100  feet  Q.  You  think  that 
would  be  ample?  A.  Yes,  sir."  On  this  ev- 
idence there  can  be  no  doubt  that  the  Ques- 
tion was  one  of  fact  for  the  Jury,  and  not  of 
law  for  the  conrt  It  Is  true  there  are  cas- 
es revealing  that  the  courts  have  accepted 
the  evidence  of  expert  railroad  men  intro- 
duced by  the  companies  as  conclusive  touch- 
ing this  question,  where  such  evidence  was 
uncontradicted,  and  declared,  as  a  matter  of 
law,  that  no  right  of  recovery  appeared ;  for 
It  was  obvious  on  the  evidence  that  the  par- 
cel of  land  between  the  apex  of  the  switch 
and  the  cattle  guard  was  actually  necessary 
for  the  use  to  which  It  was  devoted,  and 
therefore  no  liability  was  entailed  by  failing 
to  fence  It.  Such  Is  the  view  expressed  on 
the  evidence  and  the  decision  given  by  the 
Kansas  City  Court  of  Appeals  in  the  case 
of  Pearson  v.  C,  B.  &  K.  C.  R.  Co.,  33  Mo. 
App.  543,  and  by  this  conrt  in  Grant  v.  A., 
T.  &  8.  F.  R.  Co.,  56  Mo.  App.  65.  However, 
the  expert  evidence  in  those  cases  was  not 
only  uncontradicted,  but  those  Judgments 
were  pronounced  prior  to  the  ruling  of  the 
Supreme  Court  In  Cannon  v.  Gas  Light  Co., 
145  Mo.  502,  46  S.  W.  968,  4T  S.  W.  907,  43 
L.  R.  A.  505,  firmly  establishing  the  rule 
that,  though  evidence  la  uncontradicted,  the 
matter  of  the  credibility  of  the  witnesses 
giving  it  iB  always  for  the  Jury.  It  there- 
fore appears  that  whatever  may  be  the  vle\fr 
of  the  court  reflected  in  those  cases  the  ques- 
tion should  be  regarded  as  one  for  the  Jury 
in  -evei^  Instance  where  the  plaintiff  Intro- 
duces evidence  tending  to  prove  that  the 
space  permitted  to  remain  unfenced  at  such 
a  station  is  more  than  is  reasonably  neces- 
sary for  the  convenience  of  the  railroad  and 
the  safety  of  its  employes. 

[4]  But  it  is  insisted  that  all  of  the  cases 
under  the  statute  proceed  on  the  theory  that 
the  question  of  liability  or  nonliability  of 
the  railroad  for  killing  or  injuring  stock  Is 
to  I>e  determined  by  reference  to  the  point 
at  which  the  animal  entered  upon  the  right 
of  way,  and  not  where  the  collision  actually 
occurred.  Such  is  undoubtedly  the  rule,  and 
in  cases  where  it  does  not  appear  where  the 


animal  entered  the  presumption  is  that  It 
entered  upon  the  right  of  way  at  the  point 
It  was  lUUed.  It  is  urged  here  that,  as  plain- 
tiff's colt  entered  upon  defendant's  right  of 
way  near  the  grain  elevator  and  within  that 
portion  of  its  switch  limits  conceded  to  be 
necessary,  station  grounds,  no  recovery  may 
t>e  tiad,  for  the  reason  that  it  ran  forward 
to  within  five  feet  of  the  cattle  guard,  where 
it  came  to  its  death. 

[i]  The  case  of  Edle  &  Son  v.  Kansas  City 
Southern  R.  Co.,  133  Mo.  App.  9,  112  S.  W. 
993,  is  relied  upon  in  support  of  the  argu- 
ment, but  we  do  not  understand  that  au- 
thority to  sustain  the  proposition  asserted. 
As  we  understand  that  case,  the  point  in  de- 
cision pertained  to  the  right  of  recovery  for 
the  failure  of  the  railroad  to  install  a  cattle 
guard  on  the  north  side  of  a  public  road  in 
the  very  center  of  its  station  grounds  knd 
within  probably  50  or  60  feet  of  its  depot 
The  court  declared,  as  a  conclusion  of  law, 
that  such  station  grounds  were  necessary, 
and  that  a  cattle  guard  Installed  at  that 
point  would  endanger  the  lives  and  limbs  of 
those  engaged  in  switching  anG  transacting 
business  for  defendant  in  its  station  yards. 
The  rule  so  frequently  declared,  that  the  lia- 
bility or  nonliability  of  the  railroad  under 
this  statute  is  to  be  determined  by  refer- 
ence to  the  point  at  which  the  animal  enter- 
ed on  the  right  of  way,  is  to  be  considered 
and  applied,  of  course,  with  respect  to  the 
obligation  of  the  railroad  to  fence  at  sncli 
point  If  It  be  found,  as  a  matter  of  fact 
tliat  the  place  at  which  the  animal  entered 
upon  the  right  of  way  Is  one  where  the  ob- 
ligation  to  fence  obtained,  then,  of  course, 
liability  is  entailed  for  the  failure  to  erect 
or  maintain  the  fence  or  cattle  guard  requir- 
ed' by  the  statute,  provided  the  animal  en- 
tered there  and  met  its  injury  or  deatl) 
through  collision  with  the  train;  for  obvi- 
ously in  such  case  the  failure  to  fence  should 
I>e  regarded  in  the  law  as  the  proximate 
cause.  See  Snider  v.  St  Louis,  I.  M.,  etc., 
R.  Co.,  73  Mo.  465.  The  question  is  solely 
one  pertaining  to  the  proximate  cause  of  tlie 
damage  done.  Klrkpatrlck  v.  Illinois  South- 
em  R.  Co.,  120  Mo.  App.  416,  96  S.  W.  103a 

It  appears  defendant  left  unfenced  that 
portion  of  its  right  of  way  between  the  cattle 
guard  and  the  apex  of  the  switch,  which  in 
all  is  225  feet  in  length.  According  to  the 
evidence  for  plaintiff,  100  feet  of  this  space 
nearest  the  switch  head  was  all  that  wu 
necessary  to  remain  open;  therefore  125  feet 
nearest  the  cattle  guard  was  unnecessarily 
I)ermitted  to  remain  unfenced  and  nnindosed. 
Obviously,  this  being  true,  plaintlfTs  colt 
entered  upon  that  portion  of  the  right  of  way 
required  by  the  law  to  be  fenced  120  feet 
east  of  the  point  where  it  was  killed.  The 
collision  occurred  while  the  colt  was  6  feet 
east  of  the  cattle  guard,  and  it  had  passed 
the  line  120  feet  east  where  the  fence  or 
cattle  guard  should  have  be&n  constructed. 
Such  line  is  to  be  regarded,  for  the  poiposet 
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of  the  Instant  case,  as  the  point  at  which  the 
colt  entered  upon  the  right  of  way ;  for  in  no 
other  view  could  the  obligation  which  the 
law  casts  upon  defendant  be  enforced.  In- 
deed, It  seems  the  case  of  Morris  t.  St  Louis, 
K.  C,  etc.,  R.  Co.,  58  Mo.  78,  presented  a 
like  edtuation  as  to  facts,  and  the  Supreme 
Court  viewed  the  matter  as  one  which  per- 
mitted a  recovery  on  the  failure  of  the  rail- 
road to  keep  its  obligation  to  fence.  In  that 
case  the  defendant's  cattle  guard  near  which 
the  plaintiff's  mules  were  run  upon  by  the 
train  was  about  one-fourth  mile  west  of  the 
station.  The  mules  entered  upon  the  railroad 
right  of  way  "at  or  near  the  station,"  says 
the  court,  and  ran  down  the  track  to  where 
they  were  injured  at  the  cattle  guard.  Touch- 
ing this  matter,  the  facts  of  that  case  are 
similar  to  this  one,  and  it  may  therefore  be 
regarded  as  directly  in  point  See,  also, 
Schafer  t.  St  Louis  &  H.  R.  Co.,  144  Mo.  170, 
45  S.  W.  1075.  It  is  entirely  clear  that  the 
mere  fact  the  colt  first  came  upon  the  station 
grounds  at  or  about  the  elevator  should  not 
preclude  a  recovery,  if  defendant  was  re- 
quired to  fence  the  right  of  way  125  feet  east 
of  the  cattle  guard  which  the  colt  entered 
upon  there  and  crossed  before  the  collision  oc- 
curred between  the  cattle  guard  and  the 
switch  head.  Acord  v.  St.  Louis  &  South- 
western R.  Co.,  113  Mo.  App.  84,  87  S.  W. 
637. 

But  it  is  said  the  fright  of  the  colt,  and 
not  the  failure  to  fence,  was  the  proximate 
cause  of  plaintiff's  loss.  It  is  no  doubt  true 
that,  had  the  colt  remained  at  the  elevator 
and  not  run  westward  upon  the  right  of  way, 
the  collision  would  not  have  occurred.  But, 
be  this  as  it  may,  the  question  concerning  it 
is  one  to  be  reckoned  on  the  probabilities  of 
the  case,  and  therefore  within  the  province 
of  the  Jury;  for  it  is  certain  that,  had  de- 
fendant incxosed  its  right  of  way  to  a  point 
100  feet  west  of  the  switch  bead,  the  colt 
would  not  have  entered  upon  the  track  be- 
yond and  come  to  its  death  at  a  point  220 
feet  west  of  the  same  switch  head. 

[t,  7]  Among  other  things,  plaintUTs  first 
instruction  required  the  Jury  to  find,  as  a 
predicate  of  liability,  that  the  defendant 
could  have  fenced  its  road  and  maintained 
a  cattle  guard  at  the  place  where  the  colt 
came  upon  that  portion  of  the  track  where 
it  was  killed  without  causing  inconvenience, 
either  to  the  employes  of  the  defendant  or 
those  who  might  have  occasion  to  transact 
business  with  it,  but  failed  and  omitted  to  do 
80  and  thus  occasioned  the  collision  with  the 
colt  Besides  this,  the  instruction  concluded 
by  requiring  a  finding  of  fact  to  the  effect  it 
was  not  necessary  for  the  defendant  or  the 
public  that  the  road  at  that  point  should  be 
"fenced"  or  cattle  guards  be  constructed. 
The  word  "fenced,"  last  above,  which  we 
have  quoted,  was  evidently  mlschosen  for  the 
word  "unfenced."     It  Is  manifest  from  the 


context  that  the  court  intended  to  employ  the 
word  "unfenced,"  as  it  should  have  done,  in- 
stead of  the  word  "fenced."  It  is  suggested 
that  this  was  error,  and  we  conceive  It  to  be 
so,  but,  in  the  circumstances  of  the  case, 
not  prejudicial.  The  word  "fenced,"  as  used 
in  the  context  of  the  instruction,  in  connec- 
tion with  the  words  which  precede  It,  was 
obviously  misused  in  the  hurry  of  the  trial; 
but  when  the  entire  instruction  in  considered 
on  the  record,  together  with  the  fact  that  the 
only  issue  pertained  to  the  necessity  of  fencing 
or  leaving  unfenced  the  portion  of  the  right 
of  way  involved,  it  is  clear  enough  the  Jury 
waa  not  misled.  The  members  of  the  Jury 
must  be  regarded  as  men  of  common  sense 
and  understanding,  who  knew  what  they 
were  about  In  finding  the  fact  pertaining  to 
the  simple  issue  in  the  case.  That  the  Jury 
were  neither  misled  nor  confused  about  this 
matter  by  this  mlschosen  word  is  especially 
true  in  view  of  the  plain  and  pointed  instruc- 
tion given  by  the  court  of  its  -  own  motion 
touching  the  matter.  By  this  Instruction  the 
Jury  were  Informed  that.  If  it  was  necessary  or 
desirable  for  the  convenience  or  safety  of  de- 
fendant's employes  or  the  transaction  of  the 
business  of  the  defendant  to  maintain  that 
portion  of  the  right  of  way  open  and  without 
a  cattle  guard  or  fence,  then  the  finding 
should  be  for  defendant  When  plalntlfTs 
first  Instruction  is  considered  as  a  whole  and 
In  connection  with  that  given  by  the  court  of 
its  own  motion,  no  inconsistency  appears;  but, 
on  the  contrary,  the  Issue  is  well  defined  and 
pointed  out  At  most,  the  plaintlfrs  instruc- 
tion, standing  alone.  Is  slightly  ambiguous, 
but  not  so  when  considered  in  connection 
with  the  others;  and  an  Instruction  which  is 
merely  ambiguous  is  not,  to  be  condemned  as 
reversible  error,  when  the  partial  view  it 
suggests  is  supplemented  by  others  sufficient 
provided  the  whole,  considered  together,  be 
consistent  and  harmonious.  See  Gibler  v. 
Terminal  R.  Ass'n,  203  Mo.  208,  101  S.  W.  37, 
11  Ann.  Cas.  1194.  In  such  cases,  though  an 
instruction  for  plaintiff  may  be  defective, 
such  defect  Is  cured  where  other  Instructions 
given  properly  and  explicitly  inform  the  Jury 
of  what  it  is  necessary  to  find  before  they 
can  charge  the  defendant  with  liability.  See 
Steele  v.  Ancient  Order  of  Pyramids,  126 
Mo.  App.  680.  103  S.  W.  108;  Batten  v. 
Modern  Woodmen  of  America,  131  Mo.  App. 
381,  111  S.  W.  513;  Slzer  Forge  Co.  v.  Weber 
Gas,  etc.,  Co.,  135  Mo.  App.  86, 115  S.  W.  507. 

We  discover  no  reversible  error  in  the  in- 
structions given  by  the  court  and  none  in  the 
refusal  of  those  requested  by  defendant  The 
Issue  was  fairly  presented  to  the  Jury  by 
those  given. 

The  judgment  should  be  affirmed.  It  is  so 
ordered. 

RKYNOLDS,  P.  J.,  and  ALLEN,  J.,  concur. 
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WACK  V.  ST.  LOUIS,  I.  M.  &  S.  RI.  CO. 

(St  Louis  CTourt  of  Appeals.     MissourL     June 

3,  1913.     Rehearine  Denied  June  17, 

1913.) 

1.  Railboadb  ({  350*)— Accident  at  Cboss- 
INQ — Evidence — Question  fob  Jubt. 

Evidence,  in  an  action  for  death  of  plain- 
tiff's husband  through  negligence  of  defendant 
in  omitting  to  close  the  gates  at  the  street 
crossing  on  its  railroad,  held  to  present  a  ques- 
tion for  the  jury  whether  decedent  was  travel- 
ing east  and  came  through  the  open  gate  onto 
the  crossing  from  the  westward  to  the  place 
where  the  accident  occurred. 

[Ed.   Note.— For   other  cases,  see   Railroads, 
Cent  Dig.  fS  1152-1192;    Dec.  Dig.  |  350. 'j 

2.  Railboads  (§  350*)— Accident  at  Cboss- 

ING — PbESDICPTION. 

Since  the  presumption  is  where  a  person 
came  to  a  number  of  parallel  railroad  tracks 
at  a  public  crossing  and  passed  over  the  first 
track  to  the  second,  and  was  standing  and 
waiting  for  a  train  on  the  third  track  to  pass, 
that  he  looked  and  listened  before  going  on 
the  first  track,  the  court  cannot  say  as  a  mat- 
ter of  law  that  it  was  his  duty  to  look  and 
listen  again  while  on  the  track,  as  the  train 
was  passing. 

[Ed.   Note.— For  other  cases,  see   Railroads, 
Cent  Dig.  K  1152-1192;    Dec.  Dig.  |  35o!*] 

3.  Railroads  (§  330»)— Accident  at  Cboss- 
iNo  — Reliance  on  Pbecaution  of  Rail- 
road Company. 

Since  a  pedestrian  approaching  a  railroad 
crossing  where  gates  and  a  watchman  are  re- 
quired by  law  to  be  kept  has  a  right  to  rely, 
in  a  measure,  on  the  fulfillment  by  the  rail- 
road company  of  its  obligation  to  give  proper 
signals  of  danger,  his  duty  to  look  and  listen 
before  going  upon  the  track  is  modified  where 
the  gates  are  open  and  no  warning  given. 
.[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  §1  1071-1074;    Dec.  Dig.  {  330.*] 

4.  Railroads  (8  350*)— Accident  at  Cboss- 
iNQ  —  Sufficiency  of  Evidence  —  Jdrt 
Question. 

Evidence,  in  an  action  for  death  of  plain- 
tiff's husband  through  negligence  of  defendant 
m  omitting  to  close  its  gates  at  the  street 
crossing,  held  to  present  a  question  for  the 
jury  whether  the  decedent  was  guilty  of  con- 
tributory negligence. 

[Ed.   Note.— For  other  cases,  see  Railroads. 
Cent  Dig.  H  1152-1192;    Dec.  Dig.  {  350.*j 

5.  Railboads  (|  350*)— Accident  at  Cross- 
ing—Acts IN  Emergency— Contributory 
Negligence— Jury  Question. 

The  court  cannot  say  as  a  matter  of  law, 
where  the  evidence  was  conflicting,  and  under 
the  exciting  circumstances,  that  decedent  was 
guilty  of  contributory  negligence  by  stepping 
back  upon  the  track  when  the  cry  of  warning 
was  given,  which  resulted  in  his  death. 

[Ed.    Note.— For  other  cases,  see   Railroads, 
Cent  Dig.  {$  1152-1192;    Dec.  Dig.  {  350.*] 

6.  Railroads  (§  350*)— Accident  at  Cross- 
ing —  Sufficiency  of  Evidence  —  Jury 
Question. 

Though  the  uncontradicted  evidence  of  sev- 
eral witnesses  was  that  decedent  was  intoxicat- 
ed at  a  saloon  an  hour  before  he  was  killed,  yet 
the  court  cannot  say  therefrom,  as  a  matter  of 
law,  that  he  was  incapable  of  exercising  the 
ordinary  care  required  for  his  safety  in  cross- 
ing the  railroad  tracKs. 

[Ed.   Note. — For  other  cases,  see   Railroads, 
Cent  Dig.  ff  1152-1192;    Dec.  Dig.  {  350.*) 


7.  Tbial  (I  140^Que8tion  fob  Jubt— Cred- 
ibility of  Witnesses. 

In  every  instance,  unless  the  fact  be  ad- 
mitted, the  credibility  of  the  witnesses  and  the 
weight  and  value  to  be  given  to  their  testi- 
mony is  for  the  jury,  even  though  their  testi- 
mony be  not  contradicted. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  « J  334,  335;    Dec.  Dig.  i  140.*] 

8.  Appeal  and  Erbob  (g  692*)  —  Record — 
Questions  Presented. 

Where  defendant  offered  certain  court  rec- 
ords in  evidence  which  were  excluded,  and 
on  appeal  the  records  were  not  made  part  of 
the  bill  of  exceptions,  their  competency  could 
not  be  considered. 

[EM.  Note.— For  other  cases,  see  Appeal  and 
Breor.  Cent  Dig.  {i  2905-2909;    Dec  Dig.  i 

9.  Appeal  and  Error  (§  231*)— Statembnts 
of  Counsel— Objections— Sufficiency. 

When,  at  the  end  of  a  series  of  statements 
by  plaintiff's  counsel,  defendant's  counsel  said 
he  objected  to  his  language,  not  specifying  any 
particular  statement  and  the  court  directed  the 
jury  not  to  consider  a  certain  statement  which 
it  thought  was  the  objectionable  matter,  and  to 
consider  only  the  evidence,  there  was  no  er- 
ror ;    the  objection  not  being  specific  enough. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  1299,  1352;    Dec,  Dig.  { 

Appeal  from  St  Louis  Circuit  Court ;  Wm. 
B.  Homer,  Judge. 

Action  by  Margaret  Wack  against  the  St 
Louis,  Iron  Mountain  &  Southern  Railway 
Company.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

James  P.  Green,  of  St  Louis,  for  appellant 
Thos.  J.  J.  Stanton  and  David  Goldsmith, 
botb  of  St  Louis,  for  respondent 

NORTONI,  J.  This  Is  a  suit  for  damages 
accrued  to  plaintiff,  a  widow,  under  the  stat- 
ute on  account  of  the  wrongful  death  of  her 
husband  through  the  negligence  of  defend- 
ant In  omitting  to  close  the  gates  at  a  street 
crossing  on  Its  railroad.  Plaintiff  recovered, 
and  defendant  prosecutes  the  appeal. 

It  appears  plaintiff's  husband  was  mn  up- 
on and  killed  at  the  crossing  of  Barton  street 
a  public  thoroughfare  In  the  city  of  St 
Louis,  and  defendant's  railroad  tracks.  The 
petition  sets  forth  and  counts  upon  an  ordi- 
nance of  the  dty  requiring  railroad  com- 
panies to  install  and  maintain,  at  the  cross- 
ings of  all  public  streets  with  their  railroads, 
gates  to  be  lowered  as  a  warning  to  persons 
in  the  street  when  the  railroad  locomotives  or 
trains  are  approaching  the  crossing.  The  ordi- 
nance further  requires  that  such  gates  shall 
operate  either  automatically,  or  that  a  watch- 
man shall  at  all  times  be  in  charge,  to  the 
end  of  lowering  the  gates  before  a  locomotive 
or  train  approaches.  It  Is  admitted  the  ordi- 
nance prevailed  and  enjoined  on  defendant 
the  requirements  mentioned,  and  it  appears 
defendant  bad  Installed  the  gates  at  Barton 
street  crossing  In  accordance  with  the  ordi- 
nance. The  gates  were  not  automatic,  and 
were   operated    during   the    daytime    by    a 


•For  other  cases  see  uma  topic  and  section  NUMBER  In  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 
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watcbman.  But  at  tlte  time  plaintiff's  bos- 
band  came  upon  the  track  and  was  killed — 
about  10  o'clock  at  night — no  watchman  was 
in  charge,  and  the  gates  were  allowed  to  be 
open.  At  the  point  in  question,  defendant 
maintained  several  tracks.  The  evidence 
tends  to  prove — ^that  is,  it  affords  a  reason- 
able inference  to  the  effect — that  plaintiff's 
husband  came  upon  the  railroad  crpsstng 
from  the  west,  and  was  killed  on  the  second 
track  through  being  run  upon  by  defendant's 
switch  engine,  which  was  moving  south,  but 
backwards.  The  gates  on  the  west  side  of 
the  railroad  track  were,  not  closed,  and  it  is 
to  be  inferred  the  decedent  walked  upon  the 
crossing  there,  for  he  was  seen  npon  the 
crossing  as  it  going  east  an  Instant  before 
the  locomotive  ran  upon  him. 

In  approaching  the  railroad  crossing  from 
the  west,  the  first  track  In  Barton  street  Is 
a  switch  or  side  track,  and  the  second  the 
defendant's  south-bound  main  line,  while  the 
third  is  its  north-bound  main  line.  Plain- 
tiff's husband  was  seen  at  tlie  comer  of  Sec-' 
ond  and  Trudeau  streets,  about  three  blocks 
north  and  west  of  the  railroad  crossing,  on 
Barton  street,  from  half  past  8  to  9  o'clock 
in  the  evening.  No  one  mentions  having  seen 
him  thereafter  until  an  Instant  before  be 
came  to  his  death  on  defendant's  south- 
bound main  line,  or  second  track.  That  was 
about  10  o'clock  in  the  evening,  or  possibly  a 
few  minutes  thereafter.  All  of  the  witnesses 
say  the  night  was  very  dark  and  stormy. 
It  was  snowing  and  a  blizzard  prevailed. 
One  and  all  agree  that  the  wind  was  high, 
and  it  appears  that  several  lights  had  been 
extinguished  because  of  the  blizzard.  One 
of  defendant's  witnesses  testified  that  the 
blizzard  prevailed  with  such  force  as  to  put 
out  the  street  light  at  the  crossing  of  Barton 
street  and  the  railroad.  It  appears  that  a 
locomotive  and  train  of  cars  were  moving 
slowly  and  backwards  to  the  northward  on 
the  third  track  from  the  west — ^tbat  is,  de- 
fendant's north-bound  main  line — and  that 
the  decedent  was  standing  upon  the  crossing 
facing  eastward  as  though  he  were  waiting 
for  the  train  to  pass  beyond  so  he  could  move 
forward  in  Barton  street  to  the  «ast  of  the 
track.  While  thus  standing,  defendant's 
switch  engine,  running  backwards  also,  witb 
its  tender  foremost,  came  from  the  north  go- 
ing south  on  the  second  track  from  the  west 
— ^that  is,  the  soutb-bound  main  line — and 
ran  upon  and  Idlled  plaintiff's  hust>and.  It 
is  quite  clear  from  the  evidence  in  the  rec- 
ord— and.  Indeed,  from  all  of  it,  that  Intro- 
duced by  defendant  as  well  as  by  plaintiff — 
that  on  account  of  the  darkness  and  the 
storm  it  was  difficult  to  discern  objects  for 
more  than  a  very  short  distance.  Then,  too, 
it  appears  the  locomotive  on  the  third  trade, 
which  was  pushing  a  train  backwards,  was 
very  near  the  crossing  and  emitting  steam 
copiously,  which,  it  is  said  by  defendant's 
switchman,  further   contributed  to  obscure 


the  view  thereabout.  Besides  tlie  view  l>e- 
ing  obscured  by  the  combination  of  the  ex- 
treme darkness,  the  prevailing  blizzard! 
which  Included  drifting  snow,  and  the  steam 
emitted  from  the  locomotive  on  the  tlilrd 
track,  it  is  to  be  inferred  the  noises  afforded 
by  the  high  wind  and  the  escaping  steam 
Impeded  the  sense  of  hearing  as  well.  In 
this  situation  and  in  such  circuttistances 
defendant's  switch  engine,  running  light — 
that  is  to  say  single  and  alone  without  cars 
attached — came  from  the  north,  backing 
down  the  main  line  and  upon  the  crossing, 
according  to  the  evidence  most  favorable  to 
plaintiff,  at  about  12  miles  per  hour.  It  ap- 
pears the  switch  engine  carried  a  headlight 
on  the  rear,  or  south  end,  of  its  tender; 
that  ia,  on  the  foremost  end  of  the  tender 
as  it  approached  the  crossing.  But  this 
headlight  was  an  oil  light  only.  The  locomo- 
tive was  not  equipped  witb  electric  or  gas- 
lights, as  is  quite  usual,  and,  as  before  said 
the  street  light  had  been  extinguished  by 
the  v^d  and  blizzard.  However,  besides 
the  oil  headlight  on  the  south  end  of  tbe  lo- 
comotive tender,  a  switchman  stood  on  either 
end  of  the  footlK>ard  on  the  south  of  tbe 
tender,  each  of  whom  held  an  oil  railroad 
lantern  in  his  hands.  Though  it  appears 
plaintiff's  husband,  the. decedent,  was  stand- 
ing at  the  time  either  in  tbe  center  of  the 
second  track  on  which  the  locomotive  was 
approaching  or  between  that  track  and  the 
third,  one,  awaiting  tbe  train  then  occupying 
the  tbird  track  to  move  out  of  his  way,  one 
of  these  switchmen  on  the  footlx>ard  of  the 
locomotive  says  be  did  not  see  liim  at  all. 
Tbe  other  switchman.  Taker,  who  was  stand- 
ing on  the  east  end  of  tbe  footlward  at  the 
south  end  of  the  tender  on  tbe  engine  which 
ran  npon  decedent,  says  that  he  first  saw 
him  when  tbe  tender  was  not  more  than 
from  three  to  five  feet  away.  It  appears  this 
witness  testified  at  the  coroner's  inquest  tbe 
day  following  the  death  that  decedent  was 
standing  in  the  center  of  the  south-bound 
main  line;  that  is,  tbe  line  on  which  the 
locomotive  approached  which  ran  upon  him. 
But  at  the  trial,  though  tbe  same  witness 
said  he  did  not  see  decedent  until  tbe  tender 
was  within  from  three  to  five  feet  of  him, 
he  said,  too,  decedent  was  standing  between 
the  two  tracks  when  first  seen,  and  not  on 
the  main  line.  Touching  this  matter,  the  wit- 
ness said  on  the  trial  of  the  case:  "I  seen 
a  man  standing  on  the  crossing,  and  I  says 
to  the  engineer,  'Stop!  There's  a  fellow 
there.'  He  was  standing  in  between  the  two 
tracks,  yon  understand,  and  if  he  Iiad  stayed 
there  he  would  have  been  all  right;  he'd  a- 
been  in  the  clear ;  he  would  have  been  safe. 
•  •  ♦  Q.  Where  was  he  standing,  you  say, 
when  you  first  saw  him?  A.  Why,  he  was 
standing  there  trying  to  get  by,  going  east,  I 
expect  He  was  standing  next  to  the  cars, 
and  then  I  hollered  and  he  got  scared,  and 
instead  of  Iiim  staying  where  be  was  be 
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backed  np  and  fell  right  in  front  of  my  foot 
and  fell  under.  *  *  *  .Moved  back  and 
tell  right  in  front  of  my  leg,  and  I  was  go- 
ing to  shove  him  out  that  way  with  my  foot 
when  he  fell.  •  •  *  He  Just  stepped  one 
step  too  far.  *  •  *  Xes,  sir,  I  hollered 
'Look  out!'  •  •  •  He  had  hla  ba<*  to- 
wards us.  When  I  hollered  he  looked' 
around,  and  he  looked  the  other  way  again 
and  stepped  back  and  just  catched  him. 
•  *  •  Why  he  Just  no  more  than  turned 
around  Just  as  we  hit  him.  Just  sort  of  turn- 
ed around  and  backed  out  with  one  1%  and 
went  right  under." 

It  appears  that  the  space  between  the  two 
tracks  where  this  witness  says  decedent  was 
standing  when  he  "hollered"  at  him  was 
about  7  feet  in  width — tluit  is,  between  the 
outmost  rails  of  the  two  parallel  tracks — and 
that  the  protruding  sides  of  passing  trains 
occupy  2%  feet  of  space  outside  and  beyond 
the  rails.  From  this  it  is  clear  enough  that 
if  decedent  was  standing  between  the  tracks, 
and  continued  there  while  the  locomotive 
passed,  there  would  have  been  but  2  feet  of 
space  between  the  train  on  the  third  track 
and  the  locomotive  on  the  second  track. 

It  Is  said  the  court  should  have  directed 
a  verdict  for  defendant  because  the  evidehce 
does  not  reveal  her  husband  was  run  upon 
and  killed  at  the  crossing  of  Barton  street 
It  is  true  the  evidence  introduced  by  plaintiff 
showed  her  husband  was  taken  from  beneath 
the  engine  about  six  feet  south  of  the  cross- 
ing, but  with  this  fact  we  are  not  now  con- 
cerned. Defendant  introduced  an  abundance 
of  evidence  in  aid  of  plaintiff's  case,  and  its 
witness,  the  switchman  Taker,  fixed  the  point 
of  collision  deflnltely  on  the  crossing.  Though 
the  evldeuce  introduced  by  plaintiff  alone  is 
meager,  the  question  for  consideration  here, 
in  view  of  the  fact  that  defendant  introduced 
evidence  as  well,'  is  the  sufQciency  of  all 
of  the  evidence  introduced  by  both  parties  to 
sustain  the  finding  and  Judgment  See 
Klockeubrink  v.  St  Louis  &  Meramec  Biver 
B.  Co.,  172  Mo.  678,  72  S.  W.  900;  Jennings 
V.  St  Louis,  I.  M.,  etc,  B.  Co.,  112  Mo.  268, 
20  8.  W.  490. 

[1]  It  is  urged  the  court  should  have  per- 
emptorily directed  a  verdict  for  defendant 
at  the  conclusion  of  all  of  the  evidence,  for 
the  reason  it  does  not  appear  decedent  came 
upon  the  tracks  from  the  west  where  the 
gates  were  not  closed,  or  that  he  was  trav- 
eling eastward  on  Barton  street  at  the  time. 
It  is  admitted  that  but  little  more  than  an 
hour  before  decedent  was  seen'  on  the  west 
side  of  the  tracks  about  three  blocks  away 
at  Second  and  Trudeau  streets  in  a  saloon, 
and  defendant's  switchman  testified  pointed- 
ly that  he  was  facing  east  on  the  crossing 
of  Barton  street  as  though  waiting  for  the 
train  to  pass,  and  as  though  going  east 
when  the  light  engine  glided  down  upon  him 
from  the  north.  From  these  established  facts 
in  tlie  case.  It  was  competent  for  the  Juijr 


to  infer  tliat  he  was  traveling  east  on  Bar- 
ton street,  and  therefore  came  upon  the 
crossing  from  the  westward,-  where  his  prog- 
ress was  impeded  at  the  third  track  by  the 
slowly  moving  train  thereon,  wliich  may  not 
have  been  observed  theretofore  t>ecause  of 
the  darkness  prevailing  and  the  extreme 
conditions  of  the  weather.  According  to  the 
course  of  prior  decision,  such  conclusion  is 
not  the  result  of  mere  conjecture,  but  rather 
a  reasonable  inference  of  fact  in  the  drcnm- 
stances  of  the  case.  Bueschlng  v.  St  Louis 
Gas  Light  Co.,  73  Mo.  219,  39  Am.  Bep.  508. 
It  is  certainly  not  to  be  presumed  that  dece- 
dent was  wandering'  around  in  the  railroad 
yards  on  such  a  night  in  the  prevailing  bliz- 
zard and  darkness,  but  rather  to  be  inferred 
that  he  was  crossing  the^  railroad  tracks  to 
the  eastward,  as  stated  by  defendant's 
swltohman.  Juridical  tribunals  proceed  ac- 
cording to  the  rationale  of  human  experi- 
ence. There  can  be  no  doubt  that,  in  all 
questions  touching  the  conduct  of  men,  mo- 
itives,  feelings  and  natural  Instincts  are  al- 
lowed to  have  their  weight  and  to  constitute 
evidence  for  the  consideration  of  courts  and 
Juries.  Johnston  v.  Frisco,  150  Mo.  App.  301. 
319,  130  S.  W.  413;  Meadows  v.  Life  Ins. 
Co.,  129  Mo.  76,  31  S.  W.  578,  60  Am.  St 
Bep.  427;   AUen  v.  WUlard,  57  Pa.  374. 

It  is  true  one  must  look  and  listen  before 
entering  upon  a  railroad  track,  for  such 
tracks  are  in  and  of  themselves  signals  of 
danger  to  all  persons  sui  Juris.  But  here  it 
appears  plaintiff's  husband  had  crossed  the 
first  track  In  entire  safety  and  came  to  his 
death  wUle  upon  the  second  one,  and  this, 
too,  while  in  waiting  for  the  train  on  the 
third  track  to  pass  on.  As  a  general  rale, 
in  the  absence  of  any  evidence  to  the  con- 
trary, the  law  presumes  that  every  person 
exercises  ordinary  care  for  Us  own  safety. 
Buesclilng  v.  St  Louis  Gas  Light  Co.,  73 
Mo.  219,  39  Am.  Bep.  503;  Dunlap  r.  Mal- 
llnckrodt  Chemical  Works,  169  Mo.  App.  49. 
139  S.  W.  828;  Johnston  v.  Frisco,  130  Mo. 
App.  304,  130  S.  W.  413.  So  it  is,  looking 
backward  from  the  position  of  decedent  on 
the  second  railroad  track  where  he  came  to 
his  death,  it  must  be  presumed  that  he  look- 
ed and  listened  before  entering  upon  the  first 
one.  After  one  looks  and  listens  and  sees  no 
approaching  train  immediately  before  going 
upon  the  track,  it  is  unusual  to  declare,  as  a 
matter  of  law,  that  he  is  guilty  of  negligence 
for  not  having  looked  and  listened  a  second 
time  while  upon  the  track,  but  rather  the 
question  concerning  that  matter  is  frequently 
one  for  the  Jury.  See  Giddings  v.  Chicago, 
B.  I.,  etc.,  B.  Co.,  133  Mo.  App.  610,  US  a 
W.  678;  Elliott  on  Bailroads  (2d  Ed.)  | 
1166a. 

(2, 3]  Moreover  a  pedestrian  approachii^ 
a  railroad  crossing  where  gates  and  a  watch- 
man are  to  be  kept  under  the  requirements 
of  law,  has  a  right  to  assume  and  rely,  in  a 
measure,  on  the  fulfillment  by  the  railroad 


Digitized  by 


Google 


Ha) 


WACK  v.  ST.  LOUIS,  1.  M.  A  S,  KY.  CO. 


1073 


company  of  the  obligation  so  Imposed  upon 
It.  Sacb  gates  and  watchman  are  required 
by  the  ordinance  to  the  end  of  giving  warn- 
ing to  those  in  the  street  approaching  the 
railroad.  If  the  gates  are  lowered,  the  pe- 
destrian understands  danger  is  imminent 
from  an  approaching  train;  on  the  other 
hand,  If  the  gates  are  open,  he  understands, 
through  an  implied  invitation  on  the  part  of 
the  railroad  company  to  enter,  that  it  is  safe 
for  passage  across  the  tracks.  See  Mont- 
gomery v.  Mo.  Pac.  K.  Co.,  181  Mo.  477,  607, 
79  S.  W.  930.  The  rule  In  regard  to  the 
duty  of  a  person  about  to  go  upon  a  railroad 
track  at  a  public  crossing  to  look  and  listen 
for  trains  is  modified,  therefore,  when  the 
crossing  is  one  usually  guarded  by  such  gates 
and  a  watchman  so  as  to  permit  a  pedes- 
trian approaching  the  track  to  rely,  in  a 
measure,  on  the  conditions  of  the  gates  when 
found  open  or  the  absence  of  other  warning 
from  the  watchman.  Edwards  v.  Chicago  & 
Alton  R.  Co.,  94  Mo.  App.  36,  44,  67  S.  W. 
650;  McNamara  v.  Chicago,  R.  I.,  etc.,  R. 
Co.,  126  Mo.  App.  152,  103  S.  W.  1093;  Jen- 
nings V.  St  Louis,  I.  M.,  etc.,  R.  Co.,  112  Mo. 
268,  20  S.  W.  490.  Therefore,  though  It  be 
that  one  Is  required  to  look  and  listen  before 
entering  upon  the  tracks.  It  would  seem  that 
besides  being  relieved  of  this  obligation,  in  a 
measure,  by  the  fact  of  the  open  gates  oper- 
ating as  an  invitation  to  enter  and  an  as- 
surance that  no  train  was  approaching,  he 
should  be  regarded,  after  having  found  his 
way  safely  across  the  first  track  and  Into 
the  second  and  his  course  Impeded  by  the 
movement  of  a  train  on  the  third,  which  it 
appears  was  backing  to  the  northward  befoi^ 
him,  as  having  exercised  due  care  there- 
about in  the  first  instance.  Such  is  the  rule 
of  decisions  established  by  the  Supreme 
Court.  Weller  v.  Chicago,  M.,  etc.,  R.  Co., 
164  Mo.  180,  64  S.  W.  141,  86  Am.  St  Rep. 
692;  S.  c,  120  Mo.  635,  660,  23  S.  W.  1061, 
26  S.  W.  S32 ;  Risks  v.  Union  Depot  R.  Co., 
180  Mo.  168,  79  S.  W.  446;  Powers  v.  St 
Louis  Transit  Co.,  202  Mo.  267,  100  S.  W. 
666. 

[4]  It  Is  frequently  said  the  violation  of  a 
dty  ordinance  reveals  prima  facie  negli- 
gence per  se.  It  is  certain  that  when  the 
injury  or  death  may  be  traceable  directly  to 
such  violation  as  within  the  range  of  rea- 
sonable probabilities,  a  right  of  recovery  ap- 
pears. See  King  v.  Wabash  R.  Co.,  211  Mo. 
1,  14,  109  S.  W.  671.  It  would  seem  that 
the  facts  and  circomstances  in  evidence  tend, 
with  great  force,  to  prove  that  plaintiff's  hus- 
band came  to  his  death  as  a  result  of  the 
failure  of  defendant  to  observe  its  obliga- 
tion to  maintain  a  watchman  at  the  place 
and  close  the  gates  across  Barton  street  at 
the  time  in  question.  The  night  was  dark 
and  stormy,  the  street  light  at  the  place  had 
been  extinguished  by  the  high  winds,  and 
the  snow  was  being  blown  thereabout.  From 
the  fact  such  extreme  darkness  prevailed 
167  S.W.-68 


that  defendant's  switchmen  were  unable  to 
discern  the  decedent  on  the  track,  even  with 
the  aid  of  two  lanterns  and  the  oil  head- 
light on  the  engine,  until  within  five  feet  of 
him.  It  is  to  be  inferred  that  a  pedestrian 
conld  not  see  an  approaching  engine  for  any 
considerable  distance,  when  equipped  only 
with  a  dim  oil  headlight  It  is  a  matter  of 
common  knowledge  that  rear-end  collisions 
frequently  occur  on  the  railroads  In  such 
blizzards  because  those  in  the  locomotive 
may  not  see  the  tail  lights  of  the  train  be- 
fore them.  It  was  certainly  competent  for 
the  Jury  to  find  that  plaintiff's  husband,  look- 
ing either  up  or  down  the  railroad  track, 
could  not  discern  the  approaching  locomo- 
tive, which  was,  no  doubt,  some  distance 
away;  for  it  was  said  by  a  witness  riding 
thereon  to  be  running  at  12  miles  per  hour 
when  he  entered  upon  the  track.  It  was 
competent,  too,  for  the  Jnry  to  find  that  he 
could  not  hear  Its  approach  after  going  up- 
on the  track  because  of  the  high  wind  and 
the  noises  incident  to  the  escaping  steam 
from  the  locomotive  Just  south  of  the  cross- 
ing, which  was  pushing  a  train  slowly  to 
the  northward  on  the  third  track  immedi- 
ately in  front  of  him.  All  of  this  evidence 
tended  to  render  the  question  of  contributory 
negligence  as  one  for  the  Jury. 

[5]  But  it  Is  said  the  evidence  of  the 
switchman  Yaker  is,  and  he  alone  saw  deced- 
ent, that  he  stepped  immediately  backward 
from  between  the  two  tracks  to  his  death  In 
front  of  the  tender  of  the  switch  engine.  It 
is  true  Yaker  so  testified,  but  he  was  con- 
fronted with  his  testimony  given  before  the 
coroner  the  day  following  the  death  of  plain- 
tiff's husband,  and  it  was  shown  thereby  that 
he  then  stated  under  oath  decedent  was  in 
the  center  of  the  track  on  which  the  locomo- 
tive was  moving,  and  not  between  the  two 
tracks  at  all.  Obviously  this  matter  was  for 
the  Jury.  Touching  the  matter  of  decedent's 
stepping  backwards  from  between  the  two 
tracks  immediately  In  front  of  the  approach- 
ing engine,  if  it  be  true,  as  Yaker  testified 
at  the  trial.  It  is  to  be  said  that  that  ques- 
tion, too,  was  for  the  Jury.  The  suggestion 
is  plaintiff's  husband  was  then  In  a  place  of 
safety,  and  stepped  backwards  in  front  of  the 
engine  to  his  death;  therefore  the  proxi- 
mate cause,  in  part  at  least,  is  to  be  attrib- 
uted to  such  backward  step  on  his  part,  and 
not  to  the  matter  of  the  open  gates.  Accord- 
ing to  the  evidence,  the  outside  rails  of  the 
two  tracks  were  7  feet  apart  Passing  trains 
occupied  2%  feet  each  outside  of  the  rails; 
therefore  but  2  feet  intervened  for  one  to 
stand  If  he  remained  in  that  situation.  Ob- 
viously such  could  not  be  regarded  as  a  place 
entirely  safe,  and,  furthermore,  the  conduct 
of  one  acting  under  excitement  in  such  a 
situation  when  suddenly  alarmed  is  not  to  be 
declared  as  a  matter  of  law,  but  is  always  a 
question  for  the  Jury,  that  it  may  be  tested 
according  to  the  precepts  of  hnman  expert- 
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ence.  It  seema  decedent  was  standing  fac- 
ing eastward,  waiting  for  the  train  to  move 
on,  that  he  might  continue  his  jonrney.  The 
locomotive  on  the  third  track  and  in  front 
of  him  was  slowly  backing  some  20  cars  to 
the  northward.  The  locomotive  itself  was 
immediately  south  of  the  crossing  and  emit- 
ting great  clouds  of  steam.  The  view  was 
thus  obscured  so  as  to  interfere  With  the 
vision,  and  it  is  to  be  Inferred  decedent's 
hearing  was  impeded,  too.  While  thus  stand- 
ing, the  light  switch  engine  came  backing 
down  from  the  north,  and  when  it  was  within 
five  feet  of  him,  the  switchman  Taker  "hol- 
lered" "Look  out!"  and,  according  to  the 
witness,  "scared"  the  decedent  The  witness 
says, .  "Why,  be  just  no  more  than  turned 
around  just  as  we  hit  him,  just  sort  of  turn- 
ed around  and  backed  out  with  one  leg  and 
went  right  under."  Obviously  in  such  a  situ- 
ation, and  under  the  stress  of  such  circum- 
stances, it  would  be  highly  unjust  for  the 
court  to  declare  as  a  conclusion  of  law  that 
the  act  of  decedent  In  thus  moving  about 
under  the  excitement  incident  to  the  occa- 
sion should  be  treated  as  either  the  proxi- 
mate or  a  concurring  cause  of  his  Injury.  It 
is  clear  enough  that  the  defendant  was  neg- 
ligent The  question  as  to  whether  decedent's 
act  In  so  turning  about  and  taking  the  step 
referred  to  was  careless  or  prudent  in  the 
circumstances  stated  was  for  the  jury  be- 
yond doubt  Unless  it  was  a  careless  act 
when  viewed  In  the  light  of  human  ex- 
perience and  measured  by  the  conduct  of  the 
ordinarily  prudent  man  whom  the  law  sets 
up  as  a  standard  with  respect  to  such  mat- 
ters, such  act  should  not  be  utilized  as  ei- 
ther a  proximate  or  concurring  cause  of  the 
injury  entailed.  Touching  this  matter,  no 
one  save  the  jury  is  competent  to  answer. 
Garrett  t.  Wabash,  189  Mo.  App.  63,  130  S. 
W.  252. 

[I,  7]  Defendant  introduced  evidence  tend- 
ing to  prove  plainttfTs  husband  was  seen  be- 
tween 8:30  and  9  o'clock  at  a  saloon  in  an 
Intoxicated  condition.  It  is  said  be  was  able 
to  walk,  was  not  quarrelsome,  but  jolly  and 
joking.  No  witness  contradicted  this  evi- 
dence though  it  is  by  no  means  admitted  to 
be  true.  It  is  urged  plaintiff  ought  not  to 
be  entitled  to  recover  here,  for  the  reason 
it  is  shown  beyond  question  her  husband  was 
therefore  Incapable  of  exercising  ordinary 
care  for  bis  own  safety,  and,  no  doubt 
recklessly  went  upon  the  tracks  in  the  face 
of  danger.  If  the  fact  of  intoxication  were 
conceded  to  be  true,  the  argument  would 
inhere  with  much  force,  but  not  so  where 
it  appears  it  is  merely  the  evidence  of  wit- 
nesses uncontradicted  at  the  trial.  Obvious- 
ly this  matter,  too,  was  for  the  jury.  See 
Stout  V.  City  of  Columbia,  118  Mo.  App.  439, 
04  S.  W.  307.  Though  it  be  that  evidence  is 
given  by  witnesses  on  a  trial,  and  not  con- 
tradicted by  others,  it  is  not  within  the 
province  of  the  court  to  assume  and  declare 


the  truth  of  such  statementa  In  every  in- 
stance, unless  the  fact  be  admitted,  the  mat- 
ter of  the  credibility  of  the  witnesses  and 
the  weight  and  value  to  be  given  to  tta^ 
testimony  concerning  the  matter  of  wUcb 
they  speak  is  for  the  jury  to  determine,  and 
this  is  true  though  such  evidence  be  not  con- 
tradicted by  other  witnesses.  See  Gannon  ▼. 
Laclede  Gas  Light  Co.,  14S  Mo.  602.  46  &  W. 
968,  47  S.  W.  907,  43  L.  R.  A.  505.  The 
court  did  not  err  in  referring  the  case  to  tbe 
jury. 

[S]  The  suit  proceeds  under  the  wrongful 
death  statute  (sections  5426,  5427,  R.  S.  1909) ; 
that  is,  under  the  statutes  other  than  the 
penal-  section.  On  the  theory  that  these  sec- 
tions are  compensatory  in  character  and  au- 
thorize a  recovery  as  by  way  of  compensa- 
tion for  the  loss,  defendant  sought  to  In- 
troduce in  evidence  a  record  and  judgment  of 
the  Court  of  Criminal  Correction  of  the  City 
of  St  Louis  revealing  an  adjudication  to  the 
effect  that  plaintiff's  husband  was  declared 
a  vagrant  about  six  months  before:  On  ob- 
jection the  court  excluded  this  offer  of  proof. 
The  offer  is  as  follows :  "I  next  offer  in  evi- 
dence the  proceedings  had  in  the  Court  of 
Criminal  Correction  of  this  dty  September, 
1907,  State  against  Nicholas  Wack,  prosecu- 
tion against  him  for  vagrancy  and  falling 
to  support  his  family,  together  with  the  ad- 
judication— conviction  on  his  plea  of  guilty 
to  that  offense."  In  a  further  statement  con- 
cerning the  offer,  counsel  said,  too,  the  com- 
plaint was  made  at  the  instance  of  the  plain- 
tiff wife,  on  the  grounds  that  her  husband 
failed  to  support  bis  family.  This  is  all  that 
appears  in  the  record  concerning  the  mat-' 
ter,  save  that  the  court  rejected  the  offer.  It 
is  urged  ttiis  was  error,  but  the  question  is 
not  before  us  for  a  review.  Though  the  of- 
fer of  proof  appears,  and  its  rejection  and 
an  exception,  the  record  referred  to  ia  not 
Incorporated  In  tbe  bUl  of  exceptions,  and  we 
are  unadvised  as  to  its  contents,  and  there- 
fore are  unable  to  determine  the  question  of 
its  competency.  It  is  said  in  a  recent  stand- 
ard authority  that  "documentary  evidence 
will  be  presumed  to  have  been  rightly  reject- 
ed when  it  is  not  properly  set  out  and  pre- 
sented to  the  appellate  court"  See  Am.  ft 
Eng.  EJncyc.  of  Law  &  Pr.  393,  394.  There 
may  have  been  some  valid  reason  appearing 
on  the  face  of  the  record  itself  which  render- 
ed it  incompetent  As  the  record  is  not  in- 
corporated in  the  bill  of  exceptions,  we  are 
unable  to  determine  the  matter.  See  Ridgely 
V.  State,  75  Md.  510,  23  Atl.  1099;  Ring  v. 
Lawless,  190  111.  520.  60  N.  £>.  881.  See.  also. 
Estes  V.  Nell,  140  Mo.  639,  41  S.  W.  »40; 
Betzler  v.  James,  227  Mo.  375, 126  S.  W.  1007. 

[I]  In  the  argument  to  the  jury,  counsel 
for  plaintiff  used  the  following  language, 
which  was  excepted  to  by  defendant  The 
statement,  exception,  and  the  action  of  tbe 
court  thereon  will  appear  from  the  excerpt 
of  the  record  as  follows:     "Mr.   Stanton: 
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Xow,  the  evidence  here  shows  that  they  ab- 
solutely violated  the  law  when  they  had  no 
automatic  gates  there.  The  law  says  they 
shall  have  automatic  gates,  or  that  they 
shall  have  a  watchman  there  who  shall  open 
and  close  these  gates  upon  the  approach  of 
every  train.  Is  there  any  evidence  here  that 
those  gates  were  closed  on  that  night  In  ques- 
tion, or  that  there  was  ev«  a  night  watch- 
man stationed  there  for  the  purpose  of  pre- 
venting you  or  I  from  being  killed,  when  we 
have  a  right  to  walk  across  the  tracks  at 
Barton  street,  a  public  street  of  the  city  of 
St  Louis?  If  they  had  compiled  with  that 
law,  you  would  not  have  been  Impaneled 
here  to  try  this  case;  old  Nicholas  Wack 
would  have  been  alive  to-day,  to  take  care  of 
his  wife  and  eight  children,  healthy  and 
strong,  with  the  sun  shining  on  him,  enjoy- 
ing the  same  life  that  you  and  I  enjoy  here 
to-day.  If  they  were  closed  down,  Nicholas 
Wack  never  could  have  got  on  those  tracks. 
If  a  watchman  had  been  there  attending  to 
his  duty.  It  would  have  been  Impossible  for 
him  to  have  gotten  on  those  tracks.  But 
what  do  they  do?  They  violate  the  law. 
Raise  the  gates.  No  watchman  there.  To 
Jerusalem  with  the  law.  To  Hades  with  the 
law.  We  are  a  big  corporation,  the  St  liouis, 
Iron  Mountain  &  Southern  Railway  Corn- 
any.  Mr.  Green :  I  except  to  that  statement 
Mr.  Stanton:  I  will  withdraw  it  The  Court: 
Of  course,  the  jury  will  pay  no  attention  to 


the  statement  regarding  the  corporation,  but 
win  pay  attention  to  the  evidence."  It  ap- 
pears the  portion  of  the  remarks  excepted 
to  were  not  pointed  out  specifically  at  the 
time,  and  the  court  evidently  understood 
counsel  objected  only  to  the  reference  to  the 
defendant  as  a  big  corporation.  Besides  The 
fact  thkt  plaintiff's  counsel  withdrew  the 
statement  the  court  acceded  to  the  view  that 
it  was  objectionable,  and  Instructed  the  jury 
then  and  there  to  pay  no  attention  to  that 
portion  of  It  regarding  the  corporation,  but 
rather  to  pay  attention  to  the  evidence. 
This  we  regard  as  sufBdent  so  far  as  that 
matter  is  concerned,  and  if  other  portions 
of  the  statement  were  objectionable,  they 
were  not  sufficiently  pointed  out  by  defend- 
ant at  the  time  In  order  to  render  them  re- 
viewable here.  See  Torreyson  v.  United  Rys. 
Co.,  164  Mo.  App.  366,  14S  S.  W.  106. 

It  is  urged  plaintiff's  instruction  on  the 
measure  of  damages  Is  erroneous,  but  It  is 
obviously  sufficient  and  has  been  approved 
by  the  Supreme  Court  in  banc  in  a  suit  by  a 
widow  for  the  death  of  her  husband  under 
these  statutes  In  the  case  of  Browning  v. 
Wabash  R.  Co.,  124  Mo.  6S,  71,  72,  27  S.  W. 
644. 

The  judgment  ahonld  be  affirmed.  It  Is  so 
ordered. 

REYNOI/DS,  P.  X,  and  ALLEN,  J.,  concur. 
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GOLDEN  T.  COENETT  et  aL 

(Court  of  Appeals  of  Kentucky.    June  17, 
1913.) 

1.  Vendob  and  Pubchaseb  (5  3*) — Cohtbaots 
— constbuction. 

Plaintiffs  entered  into  a  contract  with  de- 
fendant reciting  that  they  thereby  sold  for  an 
agreed  sum  per  acre  certain  described  land  and 
agreed  to  convey  it  in  fee  simple.  The  contract 
further  required  plaintiffs  to  furnish  defendant 
without  delay  title  papers  to  the  land  and  de- 
fendant to  ascertain  the  acreage  by  competent 
survey.  Held,  that  though  the  contract  provid- 
ed that  the  work  in  ascertaining  the  acreage 
and  in  perfecting  the  title  should  be  done  by  a 
given  date  it  was  not  an  option,  but  was  an 
absolute  contract  of  purchase  and  sale. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  i  3 ;  Dec.  Dig.  $  3.*] 

2.  QuiETiNQ   Title    (8    14*)— Contbaot   roa 
Sale— CowDiTioNS  Pbecedent. 

Where  a  contract  for  the  purchase  and  sale 
of  land  required  the  vendors  to  furnish  the 
purchaser  with  their  title  papers  and  the  pur- 
chaser to  ascertain  the  acreage  of  the  land, 
perfection  of  the  title  and  the  conveyance  to  be 
made  before  a  specified  date,  and  neither  party 
took  any  steps  toward  the  completion  of  the 
contract  prior  to  such  date,  the  vendors,  having 
received  part  of  the  purchase  price,  cannot 
thereafter  refuse  to  carry  out  the  contract  and 
procure  the  aid  of  a  court  of  equity  to  relieve 
them  of  its  burden  as  a  cloud  on  their  title; 
for,  though  time  was  of  the  essence  of  the  con- 
tract, the  vendors  were  bound  to  make  some  of- 
fer of  performance.  Mere  inaction  will  not  es- 
tablish a  mutual  abandonment. 

[Ed.  Note. — For  other  cases,  see  Quieting  Ti- 
tle, Cent  Dig.  i  46;   Dec.  Dig.  8  14.*] 

3.  Vendob  and   Pubchaseb   (§  86*)  — Con- 
TBACT8— Abandonment. 

The  mere  inaction  of  the  parties  did  not 
constitute  a  mutual  abandonment  of  the  con- 
tract 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  {{  144-146;  Dec.  Dig.  { 
86.*] 

4.  Vendor   and    Pubchaseb    (J   97*)  — Con- 

TB  AC158— PO  RFEITUBE. 

Nor  can  the  vendor  forfeit  the  contract, 
not  having  furnished  title  papers  as  he  was  re- 
quired to  do ;  he  being  in  no  position  to  claim 
a  forfeiture. 

[Ed.  Note. — ^For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  §{  161,  162,  166;  Dec. 
Dig.  §  97.*] 

Appeal  from  Circuit  Court,  Perry  County. 

Action  by  William  M.  Cornett  and  others 
against  John  E.  Golden  who  filed  a  cross- 
petition.  From  a  Judgment  for  plalntifts, 
defendant  appeals.  Reversed  and  remanded 
with  directions. 

S.  M.  Ward,  of  Hazard,  and  W.  W.  Belew, 
of  Johnson  City,  Tenn.,  for  appellant  Woot- 
ton  &  Morgan,  of  Hazard,  for  appellees. 

LAS8INO,  J.  W.  M.  Cornett  and  his  wife, 
Bvallne  Cornett,  executed  to  John  E.  Golden 
the  following  contract  of  sale  for  a  tract  of 
land  lying  on  Leatherwood  creek  in  Perry 
county,  Ky.:  "We,  Wm.  M.  Cornett  and 
Liina  Cornett  his  wife,  hereby  sell  to  John 
E.  Golden,  for  the  sum  of  $10.00  per  acre  the 
land  herein  described  and  we  agree  to  convey 
said  land  and  the  fee  simple  title  thereto  to 


him  by  deed  of  general  warraniy  and  free 
from  any  lien,  defect  or  incumbrance.  Ly- 
ing on  Leatherwood  Creek  in  Perry  Oonnty, 
Kentucky,  and  bounded:  [Here  follows  de- 
scription of  lands.]  We  agree  to  fnmisli  to 
said  Golden  without  delay  the  title  papers 
for  said  land,  and  to  assist  him  in  abstracting 
and  showing  the  condition  of  the  title  to  said 
land,  and  as  soon  as  the  title  shall  be  sbown 
to  be  perfect  in  us,  by  complete  chain  of 
documentary  and  recorded  conveyance,  the 
said  Golden  is  to  have  the  acreage  ascer- 
tained by  a  competent  surveyor,  and  when 
all  this  shall  have  been  done  we  bind  our- 
selves to  execute  and  deliver  to  said  Golden 
such  deed  as  is  herein  described,  and  then  he 
is  to  pay  us  the  purchase  price  aforesaid  per 
acre,  and  we  will  thereupon  surrender  pos- 
session of  said  land  to  him.  We  agree  to  do 
no  damage  to  any  of  said  land  or  anything 
upon  it,  and  not  to  cut  any  timber  npon  it 
It  is  agreed  that  the  work  in  ascertaining 
the  acreage,  perfecting  the  title  and  making 
the  conveyance  shall  be  done  before  Decem- 
ber 1,  1907."  No  steps  were  taken  by  dther 
party  looking  toward  ascertaining  the  acre- 
age or  examining  the  title  before  December 
1,  1907,  the  time  specified  in  the  contract. 

m  November,  1910,  W.  M.  Cornett  instlttited 
suit  in  the  Perry  drcnit  court  against  John 
E. .  Golden  in  which  he  sought  to  bare  the 
writing  or  deed  canceled  and  adjudged  of  no 
binding  force  or  effect    In  May,  1911,  Golden 
answered,  and,  in  addition  to  denying  tlie 
material  averments  of  the  petition,  sought  to 
have  the  contract  specifically  performed.    His 
answer  was  made  a  counterclaim.    In  Feb- 
ruary, 1912,  he  filed  an  amended  answer  and 
counterclaim  and  made  it  a   crosa-petition 
against  Evaline  Cornett,  the  wife  of  W.  M. 
Cornett,  and  the  Ford  Lumber  &  Manufactur- 
ing Company.     In  this  amended  answer,  in 
addition  to  denying  the  material  averments 
of  the  petition,  he  alleged  that  at  the  time 
of  the  execution  and  delivery  of  the  contract 
of  sale  to  him,  set  out  above,  he  paid  to  W. 
M.  Cornett  the  sum  of  $200  as  a  part  of  the 
purchase  price  of  said  land ;  that  neither  W. 
M.  Cornett  nor  Eva  line  Cornett,  his  wife,  had 
at  any  time  furnished  or  offered  to  furnish 
to  him  their  title  papers  to  said  land  and  bad 
not  offered  to  assist  him  in  abstracting  the 
title  or  in  showing  the  correct  number  of 
acres  in  said  land;    that  he  had  been  ready, 
able,  anxious,  and  willing,  at  all  times  since 
the  execution  and  delivery  of  the  writing  to 
him,  upon  receipt  of  the  title  papers,  to  as- 
sist in   showing   th«  condition  of  the  title 
thereto  and  to  have  the  land  surveyed,  and 
to  perform  all  the  obligations  imposed  upon 
him  by  the  contract;  and  that,  by  reason  of 
the  failure  of  the  said  W.  M.  Cornett  and  his 
wife  to  furnish  him  their  title  papers,  he  had 
been  delayed  in  discharging  the  obligations 
which  the  contract  imposed  upon  him.    He 
asked  that  the  contract  be  carried  out  accord- 
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Ing  to  Its  terms.  He  further  pleaded  that, 
Blnce  the  execution  of  the  contract  W.  M. 
Cornett  and  his  wife  had  conveyed,  or  at- 
tempted to  convey,  the  land  which  they  had 
sold  to  him  to  the  Ford  Lumber  &  Manu- 
facturing Company,  and  asked  that  said  com- 
pany be  made  a  party  defendant,  which  was 
done.  In  a  reply  plaintiffs  traversed  the  af- 
firmative matter  set  out  in  the  original  an- 
swer and  counterclaim.  Proof  was  taken, 
and  the  case  submitted  upon  the  pleadings 
and  proof.  The  court  was  of  opinion  that 
plaintiff  Was  entitled  to  the  relief  sought  and 
BO  adjudged.    The  defendant  appeals. 

LU  A  construction  of  the  writing  is  neces- 
sarily Involved  in  a  determination  of  the 
rights  of  the  parties  to  this  liUgatlon.  It  Is 
insisted  by  appellees  that  it  is  merely  an  op- 
tion, by  which  appellant  was  given  the  right 
to  buy  the  land  at  the  price  named  therein, 
at  any  time  prior  to  December  1,  1907,  and 
that,  not  having  exercised  such  right  within 
the  time  prescribed,  any  rights  which  he  bad 
thereunder  were  lost  to  him.  On  the  other 
hand,  appellant  Insists  that  this  is  an  abso- 
lute contract  of  purchase  and  sale,  that  he 
paid,  on  the  day  it  was  executed,  $200  of  the 
purchase  money,  and  that  his  failure  to  cause 
the  land  to  be  surveyed  and  the  acreage  as- 
certained within  the  time  prescribed,  to  wit, 
prior  to  December  1,  lOOT,  was  due  alone  to 
the  fact  that  appellees  did  not  furnish  him 
with  their  title  papers  or  assist  him  In  ascer- 
taining that  they  had  title  to  the  land  which 
they  had  sold  and  agreed  to  convey. 

Looking  to  the  writing  Itself  which.  In  the 
absence  of  any  charge  of  fraud  or  mistake 
In  its  execution,  must  be  accepted  as  express- 
ing the  contract  between  the  parties,  we  find 
that  it  has  all  the  essentials  of  a  contract  of 
bargain  and  sale  of  real  estate.  It  says,  'We 
Wm.  M.  Cornett  and  Lina  Cornett  his  wife, 
hereby  sell  to  John  E.  Golden,-  for  the  sum  of 
$10.00  per  acre  the  land  herein  described  and 
we  agree  to  convey  said  land  and  the  fee 
simple  title  thereto  to  him  by  deed  of  gen- 
eral warranty  and  free  from  any  lien,  de- 
fect or  Incumbrance."  The  language  used  in 
this  first  clause  of  the  contract  is  plain,  clear, 
unambiguous,  and  certain.  The  only  con- 
struction of  which  this  language  is  suscep- 
tible is  that  the  grantors  have  sold  their 
land  to  the  grantee  for  $10  per  acre  and  have 
agreed  to  make  him  good  and  sufficient  deed 
thereto.  The  sale  having  been  made  and  the 
terms  agreed  upon,  the  contract  then  pro- 
vides for  the  doing  of  certain  things  in  order 
to  satisfy  the  purchaser,  Golden,  that  Cornett 
and  wife  owned  the  title  to  the  lands  with 
which  they  were  dealing,  and  to  ascertain  the 
exact  number  of  acres.  The  contract  pro- 
vides that  Cornett  and  wife  should  deliver  to 
Golden  their  title  papers  for  the  lands  and 
assist  him  In  abstracting  and  showing  the 
condition  of  the  title,  and  when  the  title 
should  be  shown  to  be  perfect  In  the  grantors, 
the  acreage  was  to  be  ascertained  by  a  sur- 


veyor, and  following  this,  the  deed  should  be 
executed  and  delivered,  the  land  paid  for, 
and  possession  given  to  the  purchaser.  All 
acts  to  be  done  or  performed  by  either  party 
were  necessary  to  establish  two  propositions: 
First,  that  the  grantors  owned  the  title  to 
the  lands  which  they,  by  this  writing,  agreed 
to  convey,  and  second,  to  ascertain  the  exact 
number  of  acres  in  the  tract  None  of  these 
stipulations  throws  any  light  upon  the  ques- 
tion as  to  whether  or  not  it  was  an  option  or 
a  contract  of  sale  into  which  the  parties 
entered.  They  are  aids,  as  it  were,  to  the 
parties  in  carrying  the  contract  into  execu- 
tion. From  an  examination  of  the  contract 
as  a  whole,  it  Is  apparent  that  the  parties 
did  not  at  that  time  regard  it  as  an  option, 
but  as  a  contract  of  bargain  and  sale  of  the 
land.  Indeed,  the  language,  when  fairly  con- 
strued, is  not  susceptible  of  any  other  inter- 
pretation. 

[2-4]  The  only  remaining  question  Is,  Has 
the  conduct  of  the  parties  to  this  contract, 
since  its  execution,  been  such  as  to  warrant 
the  court  in  holding  that  there  was  a  mutu- 
al ahandonment  of  the  contract?  Executed 
in  1907,  no  steps  were  taken  by  either  party 
for  more  than  two  years,  although  each 
knew  that  by  the  terms  of  the  contract  the 
validity  of  appellees'  title  was  to  be  estab- 
lished and  the  acreage  ascertained  before 
December  1,  1907.  Appellees  offer  no  excuse 
whatever  for  their  failure  and  refusal  to  de- 
liver to  appellant  their  title  papers  or  to 
assist  him  In  abstracting  their  title,  although 
appellant  alleges  that  some  time  after  Decem- 
ber 1,  1907,  he  called  upon  or  notified  appel- 
lees to  deliver  their  title  papers  to  a  certain 
bank  in  order  that  they  might  be  used  in  ab- 
stracting the  title.  Appellees  disregarded 
this  notice  and  at  no  time  furnished,  or  of- 
fered to  furnish,  appellant  with  the  evidence 
of  their  title  to  said  property,  nor  did  they 
do  anything  looking  toward  aiding  him  In  ee- 
tabUshlng  their  title;  but,  with  $200  of  ap- 
pellant's money  in  their  possession,  they  con- 
tented themselves  with  letting  the  matter 
stand  and  now  seek  to  have  the  contract  of 
sale,  Into  which  they  entered,  declared  null 
and  void  and  of  no  binding  force  or  effect, 
although  they  admit  that,  since  its  execution, 
they  at  no  time  complied  or  offered  to  comply 
with  the  provisions  which  the  contract,  in 
plain  terms,  imposed  upon  them.  Are  they 
In  a  position  to  do  so?  May  they  shelter 
behind  the  Inaction  of  appellant  and  seek  to 
be  benefited  because  thereof,  while  they  them- 
selves were  In  default?  While  the  obliga- 
tions Imposed  by  the  contract  were  mutual 
and  reciprocal,  they  required  that  appellees 
should  take  the  initiative.  It  was  Incumbent 
upon  them  to  deliver  their  title  papers  to 
appellant  before  he  was  required  to  do  any- 
thing. While  their  failure  to  deliver  their 
title  papers  to  him  or  to  assist  him  in  any 
wise  In  tracing  their  title  might  not  alto- 
gether excuse  appellant  from  attempting  to 
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comply  with  bis  part  of  the  contract,  it  cer- 
tainly stands  in  the  way  of  appellees  In  at- 
tempting to  procure  the  relief  here  songht. 
They  are  seeking  to  be  relieved  from  the 
burden  of  a  contract  which  they  say  casts  a 
cloud  upon  their  title,  and  at  the  same  time 
are  confessedly  in  default  in  the  performance 
of  duties  which  the  contract  imposed  upon 
them. 

In  39  Cyc.  1353,  the  author  states  that  tbe 
acts  of  parties  to  a  contract,  in  order  to 
constitute  its  abandonment,  "must  be  posi- 
tive,  unequivocal,  and  inconsistent  with  the 
continuance  of  the  contract"  Measured  by 
this  standard,  it  is  apparent  that  the  con- 
tract under  consideration  was  not  abandoned, 
for  neither  party,  during  tbe  Interim  between 
the  making  of  the  contract  and  the  date  upon 
which  appellees  instltnted  tlieir  suit,  did  or 
said  anything  inconsistent  with  the  obliga- 
tions of  the  contract,  and  the  intervening 
time  was  not  so  great  as  to  warrant  the  court 
in  holding  that  their  conduct  amounted  to  an 
abandonment  Appellees  could  not  have  re- 
fused to  carry  out  the  contract  and  defeated 
appellant's  rights  thereunder  by  a  failure  to 
furnish  him  with  their  title  papers  or  to  as- 
sist him  in  ascertaining  that  their  title  to 
said  land  was  good-  Good  faith  on  their 
part  required  of  them  more  than  mere  inac- 
tion or  silence.  They  were,  at  least,  bound 
to  offer  to  comply  with  those  terms  which 
the  contract  imposed  upon  them  as  a  condi- 
tion precedent  to  the  survey  of  the  land,  the 
making  of  the  deed,  and  the  payment  of  tbe 
balance  of  the  purchase  price.  To  relieve 
themselves  of  liability,  it  was  incumbent  upon 
them  to  have  offered  to  comply  with  their 
part  of  the  contract  and  to  satisfy  appellant 
that  the  title  to  the  land  in  question  was 
good  in  them.  Had  they  done  so,  and  appel- 
lant then  had  refused  to  carry  out  the  obliga- 
tions which  the  contract,  by  its  terms,  im- 
posed upon  him,  they  might,  with  propriety, 
have  applied  to  the  chancellor  for  the  relief 
which  they  are  now  seeking ;  but  they  them- 
selves b^ng  in  fault  are  in  no  position  to 
do  so. 

If  time  had  been  tbe  essence  of  the  con- 
tract.in  this  case,  and  the  contract  itself  had 
provided  that  the  land  was  to  be  surveyed 
and  paid  for  before  December  1,  1907,  appel- 
lees would  still  be  In  no  position  to  complain 
or  claim  a  forfeiture,  for  the  reason  that 
by  the  terms  of  the  contract,  it  was  incum- 
bent upon  them  to  furnish  appellant  with 
evidences  of  their  title  and  to  assist  in  trac- 
ing same.    So,  viewed  from  any  standpoint, 


it  is  apparent  that  such  rights  as  appellant 
had,  under  and  by  virtue  of  this  contract, 
were  neither  forfeited  nor  lost  to  him  by 
reason  of  bis  failure  to  have  his  title  exam- 
ined and  the  acreage  ascertained  within  the 
time  fixed  in  the  contract  See  notes  to 
Boldt  V.  Early,  104  Am.  St  Bep.  256. 

Appellees  having  received  $200  as  a  pay- 
ment on  this  land  at  the  time  tbe  contract 
was  entered  into,  fair  dealing  on  their  part 
required  of  them  to  give  notice  to  appellant 
that  ttaey  were  ready  and  willing  to  have 
their  title  examined,  the  acreage  ascertained, 
and  the  contract  dosed.  If,  after  such  no- 
tice, appellant  had  taken  no  steps  to  carry 
out  the  contract,  they  might,  with  plausibil- 
ity, have  claimed  abandonment  on  his  part. 
Having  failed  to  avail  themselves  of  this 
right,  they  are  In  no  position  to  claim  either 
a  forfeiture  or  an  abandonment  Upon  this 
showing,  the  chancellor  should  have  denied  to 
them  the  relief  sought  and  decreed  a  spedflc 
performance  of  the  contract  for  tbe  land,  or 
so  much  thereof  as,  upon  investigation,  it  Is 
found  appellees  have  title  to. 

Judgment  reversed,  and  cause  remanded 
for  further  proceedings  consistent  herewith. 


MARTIN  V.  COMMONWEALTH. 

(Conrt  of  Appeals  of  Kentucky.     Jane  20, 
1913.) 

ComiEBCE  (J  60*)— Intekstate  ComtBBCK— 
Intoxicatino  Liquobs  —  Bboolatiom  bt 
Statk. 

The  state  has  power  to  regulate  the  busi- 
ness of  soliciting  proposals  to  purchase  intoxi- 
cating liquors  by  agents  of  foreign  liquor 
dealers. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Cent  Dig.  S!  91-«5;  Dec.  Dig.  f  60.*] 

On  rehearing.  For  former  opinion,  see  153 
Ky.  784,  166  S.  -W.  870.    Petition  overroled. 

CABROLL,  J.  So  much  of  the  opinion  In 
this  case,  which  is  reported  in  153  Ky.  784, 
156  S.  W.  870,  as  indicates  that  the  state  is 
without  power  to  punish  agents  of  nonresi- 
dent liquor  dealers  who  solicit  orders  in  this 
stat6  is  withdrawn.  The  state,  under  tbe 
authority  of  Delamater  v.  Sooth  Dakota,  205 
U.  S.  96,  27  Sup.  Ct  447,  51  L.  Ed.  728,  10 
Ann.  Cas.  733,  has  power  to  regulate  the 
business  of  soliciting  proposals  to  purchase 
intoxicating  liquors  by  agents  of  foreign  llq- 
aor  dealers,  bnt  as  yet  has  not  legislated  on 
this  subject 

The  petition  is  overruled. 


•For  otbar  cases  see  same  topic  and  section  NUHBBR  In  Dec  Dig.  &  Am.  Die.  Ke7-No.  Series  *  Rep'r  IndexM 


Digitized  by 


Google 


Kyj 


JONES  V.  COMMONWEALTH 


1079 


JONES  ▼.  GOMMONWEAIiTH. 

(Court  of  Appeals  of  Kentucky.    Jane  20, 
1913.) 

1.  witre88e8  (i  374*>— intebkbt  —  bvidjencb 
— Admissibility. 

In  a  prosecution  for  assault  with  intent  to 
have  carnal  knowled^,  evidence  that  an  anony- 
mous letter  had  been  pinned  to  the  door  of  a 
schoolhouse  in  the  district  adjoinine  that  in 
which  the  prosecutrix  lived  offering  $50  to  any 
girl  who  would  prefer  such  charges  against  ac- 
cused as  would  result  in  his  conviction  and 
confinement  in  the  penitentiary  must  be  ex- 
cluded, where  it  is  not  shown  that  the  prose- 
cutrix knew  of  the  existence  of  the  letter. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  It  1201,  1202;   Dec.  Dig.  $  374.*] 

2.  WrriTEssEs  (5  340*)— Impeachment— Chab- 
ACTER  or  Witness. 

In  a  prosecation  for  assault  with  intent  to 
have  carnal  knowledge,  evidence  that  prosecu- 
trix was  of  unchaste  character  is  admissible  to 
affect  her  credibility. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  it  1116, 1117,  1119, 1121 ;  Dec.  Dig. 

3.  Cbimirai,  Law  (t  803*)  —  Comtihuahok — 

Absent  Witnesses. 

Where  a  continuance  is  requested  on  the 
ground  of  absent  witnesses,  and  the  affidavit 
shows  the  materiality  of  their  testimony  and 
the  exercise  of  due  diligence,  the  court  must, 
under  the  direct  provisions  of  Crim.  Code,  t 
189,  grant  the  continuance,  unless  the  facts 
stated  in  the  affidavit  are  admitted  by  the 
prosecutor. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  If  1348-1361;  Dec.  Dig.  t 
603.*] 

4.  Criminal  Law   (t   600*)— Contintjanck— 
Absent  Witnesses. 

Where  accused  makes  an  affidavit  at  the 
indictment  term  as  to  the  facts  to  which  ab- 
sent witnesses  would  testify,  and  the  state,  to 
avoid  a  continuance,  admits  that  they  would  so 
swear,  it  is  concluded  by  its  admission,  and 
cannot  show  that  the  facts  to  which  they  would 
have  testified  are  not  true. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  ||  1342-1347,  1604;  Dec.  Dig. 
I  600.*] 

Appeal  from  Circuit  Court,  Whitley  County. 
Ancil  Jones  was  convicted  of  crime,  and  he 
appeals.    Reversed  and  i«manded. 

R.  S.  Rose,  of  Middleboro,  for  appellant 
James  Garnett,  Atty.  Uen.,  and  Overton  S. 
Hogan,  Asst  Atty.  Qen.,  for  the  Common- 
wealth. 

LASSIN6,  J.  Ancil  Jones  ^as  indicted 
and  tried  at  the  February,  1013,  term  of  the 
Whitley  circuit  court  on  the  charge  of  assault 
with  intent  to  have  carnal  knowledge  of  Ella 
FrandB.  He  was  found  guilty  and  given  an 
Indeterminate  sentence  of  from  two  to  seven 
years  in  the  penitentiary.  To  reverse  that 
judgment,  he  prosecutes  this  appeal. 

While  several  grounds  are  set  up  In  the 
motion  for  a  new  trial,  hut  two  are  relied 
upon  for  reversal  here:  Error  of  the  court 
In  refusing  to  grant  him  a  continuance;  and 
error  In  excluding  evidence. 

The  prosecuting  witness,  Ella  Francis,  was 


a  girl  14  years  old.  She  lived  some  four  or 
five  miles  from  the  home  of  appellant  On 
Sunday  afternoon  appellant  went  to  the  home 
of  her  father,  and,  with  his  consent,  em- 
ployed her  to  work  for  him.  On  the  day 
following  appellant  sent  bis  wife  for  her, 
and  they  reached  appellant's  home  about  4 
o'clock  in  the  afternoon.  She  remained  there 
overnight,  and  left  some  time  the  follow- 
ing day,  arriving  home  either  just  before  or 
shortly  after  the  noon  hour.  Later  in  the 
day  she,  in  company  with  her  father,  went 
before  a  justice  of  the  peace,  and  caused  a 
warrant  to  be  issued  for  appellant,  charg- 
ing him  with  the  offense  for  which  he  was 
ultimately  Indicted  and  tried.  She  testified 
that  on  the  evening  of  her  arrival,  In  the 
absence  of  his  wife  from  the  room,  appellant 
made  indecent  proposals  to  her;  that  she 
was  put  to  sleep  tn  a  room  adjoining  that  in 
which  appellant  and  his  wife  slept;  that  be- 
fore daylight,  and  according  to  her  best  judg- 
ment about  5  o'clock  in  the  morning,  she  was 
awakened  by  appellant  attempting  to  get  into 
the  bed  with  her;  that  he  took  bold  of  her, 
and,  in  addition  to  making  Indecent  proposals 
to  her,  assured  her  that  he  could  prevent 
any  evil  consequences  resulting  from  her 
having  Intercourse  with  him ;  that  she  broke 
away  from  him,  went  Into  the  other  room, 
and  attempted  to  notify  his  wife  as  to  his 
behavior ;  that  he  followed  her  into  the  room 
and  got  in  bed  with  his  wife,  and  left  her 
sitting  by  the  flre;  that  as  soon  as  it  was 
daylight  she  left  without  eating  breakfast, 
and  returned  to  her  home.  Appellant  testi- 
fies to  her  arrival  at  his  house  about  the 
time  Indicated  by  her  in  her  testimony ;  de- 
nied that  he  made  any  indecent  proposals  to 
her;  says  that  she  slept  that  night  with  his 
wife,  Willie  he  occupied  a  bed  In  another 
room;  alleges  that  she  was  not  cleanly  in 
her  habits,  and,  upon  conference  with  his 
wife,  they  decided  that  they  did  not  want 
to  keep  her  and  sent  her  home. 

The  trial  took  place  at  the  indictment  term. 
He  filed  his  affidavit  alleging  that  he  was 
not  ready  for  trial  by  reason  of  the  absence 
of  certain  material  witnesses.  He  set  out  in 
this  affidavit  what  these  witnesses,  if  pres- 
ent, would  swear  to,  and  alleged  that  he  had 
caused,  subpoenas  to  be  Issued  for  them  and 
placed  in  the  hands  of  the  sheriff,  that  he 
was  unable  to  find  the  snbpcenas,  and  did  not 
know  whether  they  had  been  served  or  not 
The  court  overruled  his  motion  for  a  con- 
tinuance, caused  an  attachment  to  be  issued 
for  the  witnesses,  some  of  whom  were  brought 
into  court  In  response  thereto.  Others  were 
not 

[1]  The  trial  proceeded.  During  its  prog- 
ress appellant  offered  to  show  that  an  anon- 
ymous letter  had  been  found  pinned  to  the 
door  of  a  schoolhouse  in  a  district  adjoining 
that  in  which  the  prosecuting  witness  lived. 
In  this  letter  a  reward  of  $60  was  offered 
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to  any  girl  who  would  prefer  snch  charges 
against  appellant  as  would  result  in  Ms  con- 
ylction  and  confinement  In  the  penitentiary. 
The  court  refused  to  permit  this  anonymous 
letter  to  be  read  in  evidence  to  the  Jury,  evi- 
dently upon  the  theory  that  appellant  had 
failed.  In  any  wise,  to  connect  the  prosecuting 
witness  with  it  or  to  show  that  she  had  any 
knowledge  of  Its  existence.  Of  this  ruling  ap- 
pellant complains.  Undoubtedly,  if  the  pros- 
ecuting witness  could  be  shown  to  have  had 
knowledge  of  the  offer  of  a  reward  of  $50  for 
preferring  charges  against  appellant  that 
would  result  in  his  conviction  and  Imprison- 
ment In  the  penitentiary,  this  evidence  should 
go  to  the  Jury  for  what  it  Is  worth  as  tending 
to  establish  a  motive  on  the  part  of  the 
prosecuting  witness  for  Instigating  the  prose- 
cution. But,  Inasmuch  as  it  was  not  shown 
that  she  had  any  knowledge  of  the  existence 
of  such  writing  and  In  the  absence  of  facts 
and  circumstances  adduced  In  evidence,  from 
which  it  conld  fairly  be  inferred  that  knowl- 
edge or  information  of  the  contents  of  this 
writing  had  been  brought  home  to  her,  the 
court  properly  held  it  incompetent  for  any 
purpose. 

[2]  In  his  affidavit  for  a  continuance,  ap- 
pellant alleged  that  he  could  prove  by  certain 
of  the  absent  witnesses  that  the  prosecuting 
witness  was  of  an  unchaste  character,  lewd 
and  dissolute  in  her  habits.  Evidence  of 
this  character  is  admissible  for  the  purpose 
of  affecting  the  credibility  of  the  prosecuting 
witness,  and  as,  under  the  evidence  adduced, 
the  jury  had  merely  her  statement  upon  the 
one  side  and  appellant's  upon  the  other,  tlie 
materiality  of  evidence  of  this  character  is 
at  once  apparent 

[3,4]  Under  section  189  of  the  Crhninal 
Ck)de  regulating  procedure,  where  an  applica- 
tion for  a  continuance  is  made  at  the  indict- 
ment term,  when  the  affidavit  was  made  by 
appellant,  showing  the  exercise  of  due  dili- 
gence on  his  part  in  procuring  the  attendance 
of  his  witnesses,  and  that,  notwithstanding 
such  diligence,  he  had  failed  to  procure  their 
attendance,  and  the  affidavit  in  other  particu- 
lars conforming  to  the  requirements  of  the 
law,  the  court  should  either  have  granted 
the  continuance  or  else  have  directed  the 
trial  to  proceed  with  the  consent  of  the  com- 
monwealth's attorney  that  the  affidavit  as  to 
what  the  absent  witnesses  would  say  might 
be  read  to  the  Jury  as  true.  Under  this  well 
recognized  and  established  rule  of  practice, 
had  the  statement  of  these  absent  witnesses, 
as  found  in  this  affidavit,  been  read  to  the 
jury,  the  commonwealth's  attorney  would 
have  been  put  to  the  necessity  of  admitting 
that  the  prosecuting  witness  was  of  lewd  and 
dissolute  habits,  and  he  would  not  have 
been  permitted  to  Introduce  evidence  to  the 
contrary.  Thus  It  is  at  once  apparent  that 
such  admission  on  the  part  of  the  common- 
wealth would  have  been  most  damaging  to 


its  case  and  would  Iiave  been  corresponding;!/ 
advantageous  to  the  accused.  When  an  affi- 
davit is  filed  at  the  Indictment  term  seeking 
a  continuance,  and  the  statements  therein 
contained  show  that  the  affiant  Itas  used  dili- 
gence to  procure  the  attendance  of  his  wit- 
nesses, and  then  sets  out  In  his  affidavit  a 
statement  of  what  the  absent  witnesses.  If 
present,  would  swear  to,  and  that  they  are 
absent  without  his  knowledge,  procurement 
or  consent,  unless  the  commonwealth  will 
agree  that  the  statement  of  what  the  abs^it 
witnesses  would  testify  to  shall  be  read  to 
the  Jury  as  true  and  conceded  by  Urn  to  be 
true,  it  is  the  duty  of  the  trial  court  to  con- 
tlnne  the  case.  The  affidavit  In  the  case  at 
bar  meets  these  requirements  of  the  law, 
and  the  court  erred  In  not  granting  a  con- 
tinuance. 

If,  upon  another  trial,  appellant  is  able  to 
show  that  the  prosecuting  witness  knew  of 
the  existence  of  this  anonymous  letter  olter- 
ed  In  evidence  upon  the  last  trial,  or  can 
show  circumstances  from  which  it  might  be 
reasonably  Inferred  that  she  had  knowledge 
or  notice  of  Its  existence,  then  the  writing 
should  be  admitted  in  evidence  as  tending 
to  show  a  motive  for  the  prosecution.  In  the 
absence  of  such  showing  on  the  part  of  ap- 
pellant, this  writing  is  not  competent  for  any 
purpose. 

Because  of  the  error  of  the  trial  court  In 
refusing  to  grant  a  continuance  or  permitting 
the  affidavit  as  to  what  the  absent  witnesses 
would  say  to  be  read  to  the  jury  as  true,  the 
case  must  be  reversed  for  further  proceedings 
consistent  herewith,  and  it  is  so  ordered. 


BAKER  V.  ESTRIDOE  et  aL 

(Court  of  Appeals  of  Kentucky.     June  20, 
1913.) 

1.  Homestead  ({  181*)— Abandormeht— Evi- 
dence—Sufficienct. 

In  an  action  by  the  purchaser  of  land  at 
execution  sale  to  recover  possession  from  th« 
grantee  of  the  debtor  who  claimed  that  it  was 
the  debtor's  homestead,  evidence  held  sufficient 
to  warrant  a  finding  that  there  had  been  no 
abandonment  of  the  homestead  by  the  debtor 
prior  to  the  conveyance. 

[Ed.  Note. — For  other  cases,  see  Homestead, 
Cent.  Dig.  §8.351-353 ;   Dec.  Dig.  S  181.*] 

2.  Feaudulent  Conveyances  (§  52*)— Pkop- 
EBTT  Teansfebbed— Homestead. 

The  sale  of  a  homestead  cannot  be  a  fraud 
upon  creditors,  since  It  is  not  subject  to  sale  to 
pay  debts. 

[Ed.  Note. — For  other  cases,  see  F^udulent 
Conveyances,  Cent.  Dig.  H  118-127;  Dec  Dig. 
8  52.*] 

3.  HouESTEAD  (§  161*)— ABAHDONiacirr  —  In- 
tent Not  to  Retdbn. 

Where  the  owner  of  a  homestead  and  his 
wife  and  children  leave  the  homestead  with  no 
fixed  purpose  of  returning,  the  homestead  is 
abandoned. 

[Ed.  Note.— For  other  oases,  see  Homestead, 
Cent  Dig.  §§  312-314 ;   Dec.  Dig.  {  161.*] 
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4.  HoiassTXAD  (I  ISl*)  —  Abandonmekt  — 

Weight  of  Evidence. 

Where  the  owner  claimed  that  he  left  his 
homestead  with  the  intention  of  returning  if  he 
did  not  sell  it,  the  fact  that  he  removed  his 
furniture  from  the  homestead  before  it  was 
sold  is  not  conclusiTe  that  he  intended  to 
abandon  the  homestead  if  he  did  not  sell  it. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent  Dig.  li  351-853;    Dec  Dig.  |  181.*] 

Appeal  from  Circuit  Court,  Jackson  County. 

Action  by  A.  W.  Baker  against  Ellsha 
Estridge  and  others  for  a  writ  of  possession. 
Judgment  for  the  defendants,  and  plalntlfl 
appeals.     Affirmed. 

W.  H.  Clatk,  of  McEee,  for  appellant  W. 
B.  Begley,  of  London,  for  appellees. 

CLAY,  C.  William  Pennington,  charglag 
that  Ellslia  Estridge  bad  alienated  the  af- 
fections of  bl8  wife,  brought  salt  to  recover 
damages.  At  the  September  term,  1911,  of 
the  Jackson  circuit  court,  judgment  was  ren- 
dered In  his  favor  for  the  sum  of  $1,000. 
Motion  and  grounds  for  new  trial  were  filed, 
and  at  the  January  term  of  the  conrt  the  mo- 
tion was  overruled.  On  January  19,  1912,  an 
execution  Issued  on  the  judgment  and  was 
levied  on  the  land  In  controversy  on  January 
21,  1912.  The  land  was  sold  on  March  18, 
1912,  and  A.  W.  Baker  became  the  purchaser. 
On  March  27,  1012,  the  sherUI  made  him  a 
deed.  On  January  Ist,  and  prior  to  the  time 
the  motion  for  a  new  trial  was  overruled, 
EUhu  Estridge,  ESlsha's  brother,  bought  the 
land  In  controversy,  and  obtained  a  deed 
therefor  from  Elisha  and  wife,  which  deed 
was  duly  recorded  in  the  Jackson  county 
clerk's  office.  After  Baker  obtained  the  sher- 
iff's deed,  he  moved  for  a  writ  of  possession. 
EUhu  Estridge  resisted  the  motion,  and  as- 
serted title  to  the  land  by  virtue  of  the  deed 
which  he  obtained  from  Ellsha  on  January 
1,  1912.  He  claims  that  he  paid  Ellsha  tho 
sum  of  $500  for  the  land,  and  that  the  land 
was  the  homestead  of  Ellsha  and  his  family. 
Baker  contends  that  the  homestead  was 
abandoned,  and  that  the  conveyance  to  EUhu 
Estridge  was  fraudulent.  On  final  hearing 
the  writ  of  possession  was  denied,  and  Baker 
appeals. 

[11  According  to  the  evidence  for  Baker, 
Ellsha  Estridge  left  his  home  with  Carrie 
Pennington  In  the  month  of  February,  1911. 
On  the  8th  of  June,  1911,  they  went  to  Mld- 
dletowu,  Ohio,  and  went  to  housekeeping. 
After  remaining  there  about  three  months, 
they  went  to  Illinois,  and  lived  there  two 
months.  About  the  middle  of  December 
Ellsha  said  be  wanted  to  return  to  see  his 
children,  and  did  go  back  to  Jackson  county. 
Carrie  Pennington  says  that  while  in  Ohio 
he  said  he  never  expected  to  return  to  his 
place  again,  but  that  he  wanted  it  for  his 
children.  There  Is  also  evidence  to  the  effect 
that  when  Ellsha  reached  the  home  of  his 
brother,  Elihu,  in  Garrard  county,  be  sent 


Ellhu  for  his  family.  His  wife  and  childreu 
came  to  Ellbu's  home  about  December  18, 
1911.  Baker's  witnesses  say  that  their  house- 
hold goods  were  sent  to  them  prior  to  Jan- 
uary Ist  The  land  was  sold  to  Ellhu  on  Jan- 
uary 1,  1912.  Ellhu  had  a  tract  of  land 
worth  about  $4,000,  but  still  owed  something 
like  $2,700  on  this  tract  of  land.  According 
to- the  evidence  of  Elihu,  he  went  to  Jack- 
son county  for  EUsha's  wife  and  children 
in  December,  1911.  They  came  to  his  house. 
After  that  time  the  sale  was  made.  Durlnj^ 
the  year  previous,  and  while  Ellsha  was  gone, 
the  land  In  controversy  was  occupied  as  a 
home  by  Ellsha's  wife  and  children.  He 
went  for  the  wife  and  children  because  Ellsha 
wanted  to  see  them.  On  January  1st  he  took 
them  to  Berea.  Ellsha  and  his  wife  did  not 
care  to  return  to  the  home  if  they  could  make 
a  sale  of  it,  as  they  preferred  to  leave  the 
old  scenes.  They  Intended,  however,  to  re- 
turn to  the  land  if  they  did  not  sell  it  Ellhu 
offered  Ellsha  $600  for  the  land,  and  Ellsha 
accepted  the  proposition,  and  Ellhu  paid  for 
the  land.  He  was  abundantly  able  to  pay 
for  the  land,  as  he  was  worth  about  $4,000. 
In  addition  to  the  tract  of  land  which  he 
owned  In  Garrard  county,  upon  which  there 
was  a  balance  due,  he  had  several  bead  of 
live  stock  and  other  personal  property.  Ell- 
sha and  Elihu  both  claim  that  Ellsha  nev- 
er had  any  purpose  at  all  of  abandoning 
his  land,  and  fnUy  intended  to  return  to 
his  home.  The  only  reason  he  did  not  re- 
turn was  because  he  had  made  the  sale.  The 
evidence  further  shows  that  the  land  in  con- 
troversy Is  worth  less  than  $1,000. 

[2]  The  evidence  shows  that  the  tract  of 
land  in  controversy  was  occupied  as  a  home- 
stead by  Ellsha  Estrldge's  wife  and  children 
up  to  within  a  few  days  of  the  sale.  Mani- 
festly, If  the  land  was  a  homestead,  It  could 
not  be  subjected  to  the  payment  of  Ellsha's 
debts,  and  the  sale  of  It  would  not  be  a  fraud 
upon  his  creditors.' 

[3]  The  only  question  in  the  case  Is  wheth- 
er or  not  there  was  an  abandonment  of  the 
homestead  between  December  18th  and  Jan- 
uary Ist  the  day  of  the  sale.  If  Ellsha  and 
his  wife  and  children  left  the  homestead  with 
no  fixed  purpose  of  returning  thereto,  this 
would  constitute  an  abandonment.  It  is  evi- 
dent that  Ellhu  went  for  Ellsha's  wife  and 
children  for  the  purpose  of  effecting  a  recon- 
ciliation between  them  and  Ellsha.  When 
they  left  EUhu's  residence,  they  Intended  to 
return  to  the  farm.  The  reason  they  did  not 
was  because  they  effected  a  sale  of  the  land. 
Elihu  and  Ellsha  both  say  that  the  sale  was 
made,  and  that  Ellhu  paid  Ellsha  for  the 
farm.  Elihu  was  a  man  of  means,  and 
though  he  owed  something  on  his  home  farm 
there  la  nothing  in  the  record  to  show  that  he 
did  not  have  sufficient  credit  to  obtain  the 
$500  which  he  paid  for  the  farm  in  question. 

[4]  Even  If  it  be  true  that  the  furniture  in 
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the  homestead  was  packed  and  carried  away 
before  Chriatmas,  this  fact  is  not  conclusive 
on  the  question  of  abandonment  It  is  sim- 
ply a  circumstance  to  be  considered  in  con- 
nection with  the  other  facts  and  circum- 
stances surrounding  the  case.  Here  the  par- 
ties were  absent  from  the  homestead  for  only 
abont  12  or  13  days  before  the  sale  was  ef- 
fected. All  the  parties  declare  that  they  in- 
tended to  return.  Under  these  circumstanc- 
es, we  see  no  reason  to  reverse  the  finding  of 
the  trial  court,  who  was  of  the  opinion  that 
the  homestead  had  not  been  abandoned. 
Judgment  afltemed. 


PUGH  V.  JACKSON. 

(Court  of  Appeals  of  Kentucky.    June  20, 
1913.) 

1.  Contracts  (I  9»)  —  Validitt  —  Dkfinitb- 


A  contract  between  a  lessee  of  a  coal  mine, 
entitled  to  receive  85  cents  per  ton,  and  an 
officer  of  the  lessor,  which  binds  the  officer  to 
advance  to  the  lessee  the  money  to  pay  bis  em- 
ployes, is  not  void  for  indefiniteDess,  and  the 
lessee  may  recover  damages  for  breach  of  con- 
tract 

[Ed.  Note.— For  other  cases,  see  Contracta, 
Cent  Dig.  {{  10-20;  Dec.  Dig.  {  9.*] 

2.  Mines  and  Mikebals  (|  58*)— Considkba- 

TION— SurFICIENCT. 

An  agreement  to  furnish  the  lessee  of  a 
coal  mine  the  money  with  which  to  pay  his 
employes,  in  consideration  of  receiving  6  cents 
per  ton  for  selling  the  coal,  is  supported  by  a 
sufficient  consideration. 

[Ei.  Note.— For  other  cases,  see  Mines  and 
Minerals.  Cent  Dig.  U  168,  169;  Dec.  Dig.  | 

8.  Minks  and  Minerals  (f  83*)— Gontractb 
—CoNBTBUCTioN— Rights  of  Pasties. 

One  contracting  to  advance  to  a  lessee  of 
a  coal  mine,  entitled  to  receive  85  cents  per 
ton,  the  money  necessary  to  enable  the  lessee  to 
pay  his  employes  may  refuse  to  make  advance- 
ments, where  it  is  conclusively  shown  that  the 
mine  cannot  be  operated  at  a  profit;  but  he 
cannot  justify  a  refusal  merely  on  the  ground 
that  the  mine  for  the  first  two  weelu  was 
operated  at  a  loss,  resulting  from  the  fact  that 
the  mine  was  out  of  condition. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  H  212,  214,  215;  Dec. 
Dig.  i  83.*] 

4.  Mines  and  Minerals  (§  83*)— Contbaots 
— Bbbach— Loss  of  Pbofitb. 

The  measure  of  damages  for  breach  of  con- 
tract to  advance  to  a  lessee  of  a  coal  mine,  en- 
titled to  receive  85  cents  per  ton,  the  money 
necessary  to  pay  the  employes,  resulting  in  the 
lessee  being  compelled  to  shut  down  the  mine, 
is  the  difference  between  85  cents  per  ton  and 
the  cost  of  mining  the  coal  and  placing  It  in 
car^  for  shipment 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  ||  212,  214.  215;  Dec. 
Dig.  t  83.*] 

5.  Damages    (gf    23,   40*)— Bbkach   of   Oon- 
tbact— Loss  OF  Profits. 

The  damages  recoverable  by  a  party  to  a 
contract  for  breach  of  the  contract  by  the  ad- 
verse party  are  such  damages  as  will  compen- 
sate bim  for  his  loss,  so  far  as  the  same  was  or 
ought  to  have  been  in  the  contemplation  of  the 


parties,    including   loss    of   anticipated   profits 
capable  of  legal  ascertainment 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  {{  58,  62,  72-88;    Dec.  Dig.  U  23, 

40.*] 

Appeal  from  Circuit  Court,  Laurel  County. 

Action  by  Robert  M.  Jackson,  Jr.,  against 
W.  A.  Pugh.  From  a  judgment  for  plaintiff, 
defendant  appeals.   Affirmed. 

Sam  C.  Hardin,  of  London,  for  appellant 
H.  J.  Johnson,  of  London,  and  G.  G.  Wil- 
liams, of  Mt  Vernon,  for  appellee. 


CLAY,  G.  Some  time  prior  to  the  23d  of 
February,  1912,  plaintiff,  Robert  M.  Jackson, 
Jr.,  entered  into  a  contract  with  the  Pitman 
Goal  Company,  which  was  afterwards  reduc- 
ed to  writing.  Under  this  contract  he  leas- 
ed from  the  Pitman  Coal  Company  all  the 
coal  between  the  Pittsburg  Goal  Company's 
line  and  the  Pitman  Coal  Company's  swltcb. 
Under  the  terms  of  the  agreement  plaintiff 
was  to  receive  85  cents  per  ton,  the  Pitman 
Coal  Company  5  cents  per  ton,  the  Pittsburg 
Goal  Company  5  cents  per  ton,  and  W.  A. 
Pugh,  who  as  agent  was  to  dispose  of  the 
coal,  5  cents  per  ton.  About  the  time  this 
contract  was  entered  Into,  plaintiff  entered 
into  a  verbal  contract  with  W.  A.  Pugh,  who 
was  the  president  of  the  Pitman  Coal  Com- 
pany. Pugh  agreed  "to  make  the  weekly  pay 
rolls"  for  plaintiff.  In  other  words,  be  was 
to  furnish  plaintiff  the  money  to  pay  his 
hands.  Some  time  after  this  contract  was 
entered  Into,  Pugh  refused  to  comply  with 
bis  contract,  and  plaintiff  was  compelled  to 
abandon  the  work  because  of  insufficient 
funds. to  carry  it  on.  He  thereupon  brought 
this  action  to  recover  damages  in  the  sum 
of  $1,260.  A  trial  before  a  jury  resulted  in 
a  verdict  and  judgment  In  bis  favor  for  $600. 
Defendant  appeals. 

The  evidence  shows  that  pursuant  to  llie 
lease  referred  to  and  the  oral  contract  with 
defendant  plaintiff  began  the  work  of  min- 
ing. Before  calling  on  defendant  for  money 
to  pay  bis  hands,  plaintUT  used  some  money 
which  be  had  gotten  from  his  wife,  and  all 
the  money  that  he  bad.  The  first  week  that 
he  applied  to  defendant  for  money  defendant 
furnished  It  The  second  week  defendant 
declined  to  furnish  any  money.  On  cross-ex- 
amination It  was  developed  that  plaintiff's 
pay  roll  for  the  first  week,  as  well  as  that 
for  the  second  week,  exceeded  the  market 
value  of  the  coal  mined.  Plaintiff  claims 
that  this  was  due  to  the  fact  that  the  mine 
was  dirty  and  out  of  repair,  and  that  his 
men,  instead  of  being  engaged  in  the  work  of 
mining,  had  to  clean  up  the  mine.  In  brief, 
the  defendant's  testimony  is  to  the  effect  that 
he  did  not  agree  to  advance  plaintiff  any 
money  in  excess  of  85  per  cent  of  the  coal 
mined.  After  defendant's  refusal  to  make 
the  pay  rolls,  plaintiff  endeavored  to  get  the 
money  from  other  quarters,  but  was  unable 
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to  do  so.  The  eyidence  for  plaintiff  further 
shows  the  amount  of  coal  In  the  mine,  and 
that  they  could  have  mined  the  coal  so  as 
to  make  a  profit  of  $1,000  or  $1,200  under 
the  contract  The  evidence  for  defendant  Is 
that  plaintiff  was  actually  mining  the  coal 
at  a  loss  at  the  time,  and  that  if  he  continued 
mining  the  coal  he  would  have  lost  money 
under  the  contract 

[1,2]  The  petition  as  amended  was  not  bad 
on  demurrer.  It  set  forth  in  detail  the 
terms  of  the  contract,  the  consideration  for 
the  defendant's  agreement,  to  wit,  the  fact 
that  he  was  to  receive  a  commission  of  5 
cents  per  ton  on  the  sale  of  the  coal,  the 
violation  of  the  agreement  by  defendant,  the 
fact  that  plaintiff  could  and  would  have  min- 
ed, under  his  contract,  coal  at  a  profit,  and 
that  he  was  damaged  by  defendant's  breach 
of  the  contract  in  the  stkm  of  $1,260. 

The  contract  relied  on  is  not  void  on  the 
groand  of  Indeflnlteness  or  want  of  consider- 
ation. Plaintiff  had  a  valid  lease  for  the 
mine  in  question.  He  alleges  and  proves  that 
the  contract  of  defendant  to  make  the  pay 
rolls  was  to  continue  until  the  coal  was  min- 
ed. The  fact  that  defendant  would  receive  n 
cents  per  ton  for  selling  the  coal  was  suffi- 
cient consideration  for  the  contract 

[3]  Defendant  was  not  entitled  to  a  per- 
emptory Instruction  because  plaintiff's  evi- 
dence showed  that  for  the  first  two  weeks 
the  mine  was  operated  the  pay  rolls  exceeded 
the  value  of  the  output  Considering  the 
fact  that  the  mine  was  out  of  condition,  and 
had  to  be  cleaned  and  put  in  proper  condi- 
tion, it  cannot  be  said,  as  a  matter  of  law, 
that  defendant  gave  plaintiff  a  reasonable 
opportunity  to  determine  whether  the  coal 
could  have  been  mined  at  a  profit  or  not 
Had  It  been  conclusively  shown  that  the 
plaintiff  could  not  have  mined  the  coal  at  a 
profit,  then,  of  course,  defendant  would  have 
been  entitled  to  a  peremptory;  for  he  would 
not  have  been  required  to  keep  on  making  the 
pay  rolls  and  risk  his  money  on  the  security 
of  the  coal,  the  value  of  which  was  much  less 
than  the  money  which  he  was  required  to 
furnish.  The  Jury,  however,  decided  that 
plaintiff  would  and  could  have  mined  the  coal 
at  a  profit 

The  court.  In  its  Instructions,  told  the  jury 
in  substance  that  if  they  believed  that  it  was 
a  contract  between  the  parties,  and  that 
while  plaintiff  was  engaged  in  operating  the 
mine  defendant  failed  and  refused  to  furnish 
plaintiff  sufllciedt  money  at  the  end  of  each 
week  to  pay  plaintiff's  bands  and  miners  for 
their  labor,  and  further  believed  from  the 
evidence  that  plaintiff  could  and  would  have 
mined  all  the  coal  from  said  tract  of  land, 
and  that  he  was  compelled  to  quit  work  and 
abandon  said  mine  for  lack  of  sufllcient  funds 
to  pay  his  hands,  and  by  reason  of  defend- 
ant's failure  to  furnish  him  sufllcient  money 
at  the  end  of  each  week  with  which  to  do  so, 
and  further  believed  from  the  evidence  that 
plaintiff  could  and  would  have  operated  said 


mine  so  that  the  cost  of  same  would  have 
been  less  than  86  cents  per  ton  for  all  the 
coal  taken  from  the  mine,  then  the  law  was 
for  the  plaintiff,  and  the  jury  should  so  find. 
On  the  other  hand,  the  court  told  the  jury 
that  if  they  believed  from  the  evidence  that, 
under  the  contract  between  plaintiff  and  de- 
fendant, defendant  was  to  furnish  the  plain- 
tiff, at  the  end  of  each  week,  only  a  sufficient 
amount  of  money  to  pay  plaintiff  85  cents 
per  ton  for  all  the  coal  he  had  mined  from 
the  3%  acres  of  land  mentioned  in  the  evi- 
dence, and  placed  in  the  cars  for  shipment 
during  the  week,  then  they  should  find  for 
the  defendant 

In  another  instruction  the  court  fixed  the 
measure  of  damages  at  the  difference  be- 
tween 86  cents  per  ton  and  the  cost  of  min- 
ing the  coal  and  placing  it  in  the  railroad 
cars  for  shipment. 

[4,  5]  It  will  be  seen  that  the  instructions 
present  the  theory  of  each  side,  and,  in  our 
opinion,  are  not  subject  to  criticism.  The 
measure  of  damages  is  correct  This  is  not 
an  ordinary  case  of  a  breach  of  contract  to 
lend  money.  The  defendant  was  not  only 
interested  in  the  mine  which  he  had  leased 
to  plaintiff,  but  was  himself  to  receive  a  com- 
mission of  5  cents  per  ton  for  selling  and  dis- 
posing of  the  coal.  The  chief  inducement  for 
plaintiff  to  lease  the  mine  was  the  agreement 
on  the  part  of  defendant  to  furnish  hfm  the 
money  to  pay  his  hands  at  the  end  of  each 
week,  as  they  would  work  on  cheaper  terms 
if  paid  in  cash.  Plaintiff  leased  the  mine  to 
make  money  out  of  it  Defendant  knew  that 
he  leased  it  for  that  purpose.  Under  these 
circumstances  we  conclude  that  the  damages 
by  way  of  profits  which  plaintiff  would  have 
made  were  within  the  reasonable  contempla- 
tion of  the  parties  at  the  time  of  the  execu- 
tion of  the  contract  The  fundamental  and 
cardinal  principle  that  underlies  all  rules 
for  the  admeasurement  of  damages  is  that 
the  Injured  party  shall  have  compensation 
for  that  which  he  has  directly  lost  by  rea- 
son of  the  act  of  the  other  party,  so  far  as 
such  loss  was  or  ought  to  have  been  in  the 
contemplation  of  the  parties.  This  Includes 
the  loss  of  anticipated  profits,  where  these 
are  capable  of  legal  ascertainment  ESquita- 
ble  Mortgage  Co.  v.  Thorn  (Tex.  Civ.  App.) 
26  S.  W.  276;  Holt  v.  United  Security  L. 
Ins.  &  T.  Co.,  76  N.  J.  Law,  585,  72  AO.  301, 
21  li.  R.  A.  (N.  S.)  691.  In  the  present  case 
the  profits  were  not  so  speculative  or  remote 
as  to  be  Incapable  of  legal  ascertainment 
The  price  which  plaintiff  was  to  receive  for 
the  coal  was  fixed  at  85  cents,  after  the  pay- 
ment of  certain  commissions  and  royalties. 
To  ascertain  the  profits,  therefore,  it  was 
only  necessary  to  determine  the  cost  of  min- 
ing the  coal  and  placing  it  on  the  car.  There 
was  evidence  before  the  jury  from  which  the 
cost  could  be  determined,  and  we  cannot  say 
that  their  finding  is  fiagrantly  against  the 
evidence. 

Judgment  affirmed. 
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BOSWORTH,  Auditor,  v.  HARP. 

(Coart  of  Appeals  of  Kentucky.     June  20, 
1913.) 

1.  CONSTITUTIONAI,    llAW    (I   205*)— PENSIONS 

(|  1*)  —  Privileges  —  Gbants  of  Special 

Privileges— Pension— "Public  Sebvice." 
Act  approved  March  4,  1912  (Laws  1912, 
c.  6),  grajiting  pensions  to  indigent  Confeder- 
ate soldiers,  did  not  violate  Const.  |  3,  pro- 
hibiting the  grant  of  exclusive  or  separate  pub- 
lic emoluments  or  privileges  to  any  man  ex- 
cept in  consideration  of  public  service;  the 
services  rendered  to  the  state  by  the  Confed- 
erate soldiers  being  deemed  a  "public  service" 
in  view  of  the  settled  legislative  policy  of  the 
state,  shown,  by  making  appropriations  for 
maintaining  a  Confederate  soldiers'  home  and 
erecting  monuments  to  distinguish  Confeder- 
ate soldiers,  etc 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  |i  591-624;  Dec.  Dig.  i 
205;*  Pensions,  Cent.  Dig.  {  1;  Dec.  Dig. 
§  1.* 

For  other  definitions,  see  Words  and  Phras- 
es, voL  6,  pp.  5822,  5823.] 

2.  CONBTXTOTTONAL     LAW     (|    70*)— JXfDIClAl 

Powers— Pbivileges— Public  Service. 
Whether  a  service  is  a  "public  service" 
within  Const.  {  8,  prohibiting  a  grant  of  sepa- 
rate public  emoluments  or  privileges  to  any 
set  of  men  except  for  public  service,  is  a  mat- 
ter for  the  legislative  discretion,  the  exercise 
of  which  will  not  be  disturbed  unless  abused. 

[Ed.  Note.— For  other  cases,  see  Constitu- 
tional Law,  Cent  Dig.  {$  129-132,  137;  Dec. 
Dig.  S  70.*] 

3.  States  (S  131*)— Appbopbiation. 

Act  approved  March  4,  1912  (Laws  1812, 
c.  6),  granting;  pensions  to  indigent  Confederate 
soldiers  by  directing  that  the  vouchers  issued 
to  pensioners  be  paid  out  of  the  treasury  upon 
the  auditor's  warrant,  and  directing  the  auditor 
to  issue  a  warrant  to  each  person  for  the 
amount  of  his  claim,  constituted  an  appropria- 
tion within  Const.  |  230,  prohibiting  money 
from  being  drawn  from  the  state  treasury  tm- 
less  pursuant  to  appropriations  made  by  law; 
it  not  being  necessary  that  the  word  "appro- 
priation" be  used  in  the  act 

[Ed.  Note.— For  other  cases,  see  States,  Gent 
Dig.  I  129;    Dec  Dig.  |  131.*] 

4.  Taxation  ({  88*)  —  Purpose  —  "Publio 
Purposes." 

A  tax  is  levied  for  "public  purposes"  with- 
in Const  i  171,  requiring  taxes  to  be  levied  for 
public  purposes,  where  the  money  is  used  to 
pay  a  pension  granted  in  consideration  of  pub- 
lic services,  such  as  a  pension  to  indigent  Con- 
federate soldiers. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  {   67;  Dec  Dig.  §  8&* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  6,  pp.  5815-5817;   vol.  8,  p.  7773.] 

5.  Statutes  (§  77*)— Special  Laws. 

Act  approved  March  4,  1912  (Laws  1912, 
c.  6),  granting  pensions  to  indigent  Confeder- 
ate soldiers,  is  not  a  special  law,  since  they 
are  placed  upon  a  different  basis  from  other 
indigent  persons  because  of  public  services 
rendered  by  them  to  the  state. 

[Ed.  Note. — For  other  cases,  see  Statutes, 
Cent  Dig.  U  79-82;  Dec  Dig.  |  77.*] 

Lassing,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Franklin  Coun- 
ty. 

Mandamus  proceedings  by  James  M.  Harp 
against  Henry  M.  Bosworth,  Auditor.    From 


a   judgment  awarding  tbe  writ,  defendaut 
appeals.     Affirmed. 

James  Gamett,  Atty.  Gen.,  and  Charles  H. 
Morris,  Asst.  Atty.  Gen.,  for  appellant  Ha- 
zelrlgg  &  Hazelrlgg,  J.  W.  Blackburn,  Jr., 
and  W.  J.  Stone,  all  of  Frankfort,  for  ap- 
pellee. 

HOBSON,  C.  J.  By  an  act  approved 
March  4,  1912  (Laws  1912,  c  6),  It  was  pro- 
vided that  any  indigent  disabled  person  who 
has  been  a  citizen  and  an  actual  bona  fide 
resident  of  this  state  continuously  since  Jan- 
nary  1,  1907,  and  who  actually  served  one 
year  or  until  the  close  of  tbe  Civil  War,  In 
the  military  or  naval  service  Of  the  Confed- 
erate states  or  tbe  widow  of  such  person  to 
whom  he  was  married  prior  to  January  1, 
1890,  shall  be  paid  out  of  the  state  treasary 
a  pension  of  $10  a  month.  No  person  Is  en- 
titled to  the  benefits  of  the  act  who  Is  able 
to  earn  a  support  by  manual  labor  or  by  rea- 
son of  his  knowledge  or  skill  In  any  profes- 
sion, trade,  or  craft  or  who  receives  a  pen- 
sion from  the  United  States  government  or 
any  state  or  foreign  government,  or  removes 
from  the  state  or  Is  absent  therefrom  for  one 
year,  or  has  a  net  Income  of  $300  a  year  or 
has  property  of  the  value  of  $2,500,  or  is  Hy- 
ing with  hla  wife  who  possesses  property  or 
Income  sufficient  for  the  suitable  support  of 
herself  and  family  including  her  husband,  or 
whose  support  is  comfortably  provided  for 
by  reason  of  a  contract  or  agreement  with  a 
person  able  to  provide  it,  or  who  by  reason 
of  tbe  partial  ability  to  earn  a  support  and 
Income  or  property  is  able  to  obtain  an  In- 
come equivalent  to  $300  a  year.  Provision  is 
made  in  the  act  for  the  allowance  of  the  pen- 
sion claims.  James  M.  Harp,  a  resident  of 
Franklin  county,  made  application  for  a  pen- 
sion under  tbe  act;  and,  bis  dalm  having 
been  duly  allowed,  he  presented  his  pension 
voucher  properly  executed  as  provided  In  the 
act  to  the  Auditor,  who  refused  to  pay  it  or 
to  issue  a  warrant  therefor.  He  thereupon 
brought  this  suit  in  the  Franklin  circuit 
court  to  obtain  a  mandamus  compelling  the 
Auditor  to  issue  a  warrant  for  the  amount 
The  circuit  court  awarded  the  mandamus  aa 
prayed.    The  Auditor  appeals. 

Section  3  of  the  Constitution  among  other 
things  provides :  "And  no  grant  of  exclusive, 
separate  public  emoluments  or  privileges 
shall  be  made  to  any  man  or  set  of  men,  ex- 
cept In  consideration  of  public  services."  It 
is  insisted  that  the  act  is  invalid  under  this 
section  of  the  Constitution  on  the  ground 
that  the  act  grants  to  Indigent  Confederate 
soldiers  exclusive,  separate  privileges  not 
granted  to  other  indigent  persons. 

[1]  The  question  to  be  determined  is.  Did 
the  Confederate  soldiers  render  public  serv- 
ices to  the  state  of  Kentucky  within  the 
meaning  of  the  Constitution?  In  Ferguson  v. 
tandram,  1  Bush,  583,  this  court  held  that 
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separate  emolnments  or  privileges  within  the 
meaning  of  the  constltatlonal  provision  may 
be  allovred  "when  the  persons  shall  by  heroic 
deeds,  inventive  genlns,  or  great  mental  en- 
dowments and  a  life  of  public  virtue,  become 
In  the  Judgment  of  the  Legislature,  a  public 
benefactor."  The  Massachusetts  Supreme 
Court  In  answer  to  an  inquiry  of  the  Legis- 
lature as  to  the  legality  of  pensions  allowed 
by  that  state  to  Federal  soldiers  In  the  Civtl 
War  said  this :  "The  question  asked  by  the 
honorable  Senate  should  be  answered  In  the 
afiBrmatlve,  so  far  as  to  say  that  the  gen- 
eral principle  referred  to  [gratuities  to  CWl 
War  veterans]  may  have  legitimate  applica- 
tion to  services  such  as  generally  have  been 
treated  as  deserving  recognition  by  the  pay- 
ment of  sums  of  mone;?,  the  erection  of  stat- 
utes, or  the  bestowal  of  medals,  decorations 
or  other  badges  of  honor.  In  the  application 
of  the  principle  the  question  ordinarily  will 
be  whether  the  benefit  Is  conferred  as  an  ap- 
propriate recognition  of  distinguished  and  ex- 
ceptional service,  such  that  the  dignity  of  the 
state  will  be  enhanced  and  the  loyalty  and 
patriotism  of  the  people  will  be  promoted  by 
making  It  a  subject  of  governmental  action.*' 
Opinion  of  Justices,  190  Mass.  611,  77  N.  E. 
820.  In  Judson  on  Taxation,  S  349,  it  is 
said:  "Whatever  legitimately  tends  to  in- 
spire patriotic  sentiments  and  to  enhance  the 
respect  of  citizens  for  the  institutions  of 
their  country  and  incites  them  to  contribute 
to  its  defense  in  time  of  war  has  been  held 
to  be  a  lawful  purpose,  and  such  as  will  Jus- 
tify the  exercise  of  either  the  power  of  tax- 
ation, or  of  the  power  of  eminent  domain." 

[2]  Necessarily  the  matter  is  one  commit- 
ted to  the  discretion  of  the  General  Assem- 
bly, and.  when  the  Legislature  has  declared 
the  use  a  public  one,  its  Judgment  will  be  re- 
spected by  the  courts,  unless  the  use  is  pal- 
pably without  reasonable  foundation.  U.  S. 
V.  Gettysburg,  160  U.  S.  668,  16  Sup.  Ct  427, 
40  L.  Ed.  576.  It  is  true  the  services  of  the 
Confederate  soldiers  were  directed  against 
the  federal  government,  but  appellee  and  his 
comrades  were  citizens  of  a  sovereign  state. 
Their  dalm  rests  solely  upon  the  ground 
that  they  rendered  public  services  to  the  state 
of  Kentucky.  The  colonies  before  the  forma- 
tion of  the  Union  exercised  the  power  of 
granting  pensions  or  bounties  to  soldiers. 
This  power  has  since  been  exercised  by  the 
United  States  and  by  many  of  the  states, 
and  that  the  Legislature  has  the  iwwer  in 
a  proper  case  to  grant  pensions  for  public 
services  must  now  be  admitted.  To  deter- 
mine whether  the  Confederate  soldiers  ren- 
dered public  services  to  the  state  of  Ken- 
tucky we  must  put  ourselves  in  the  situation 
of  things  at  the  opening  of  the  Civil  War, 
and  determine  their  rights  by  the  circum- 
stances which  then  surrounded  them.  When 
the  Constitution  of  the  United  States  was 
formed,  each  of  the  13  colonies  was  an  inde- 
lendent  sovereignty  and  each  Jealously  main- 


tained that  it  bad  not  parted  with  its  sovet- 
elgnty  in  forming  that  Constitution.  By  the 
tenth  amendment  to  the  Constitution  enact- 
ed by  Congress  at  the  first  session  after  its 
adoption,  it  was  provided :  "The  powers  not 
delegated  to  the  United  States  by  the  Consti- 
tution nor  prohibited  by  it  to  the  states  are 
reserved  to  the  states  respectively  or  to  the 
people." 

From  the  formation  of  the  government  It 
was  maintained  by  each  of  t^ie  states  that, 
being  sovereign,  it  had  a  right  to  withdraw 
from  the  compact  it  had  made  at  pleasure; 
that  this  right,  not  being  prohibited  by  the 
Constitution  to  the  states,  was  reserved  by 
them.  The  New  England  states  in  unequiv- 
ocal terms  asserted  this  right  from  1803  to 
1814  with  reference  to  the  Embargo  Act,  the 
acquisition  of  Louisiana,  and  the  War  of 
1812.  In  1812,  when  called  on  for  troops, 
Massachusetts,'  Connecticut,  Rhode  Island 
each  refused,  reasserting  the  sovereignty  of 
the  state,  and  insisting  that  she  was  not 
bound  to  obey  until  she  felt  it  to  be  to  the 
Interest  of  her  citizens  to  do  so.  (New  Eng- 
land Federalism,  p.  523,  by  Henry  Adams.) 
In  1814  Connecticut,  Rhode  Island,  New 
Hampshire,  and  Vermont  in  the  Hartford 
Convention  made  this  declaration:  "In  case 
of  deliberate,  dangerous  and  palpable  in- 
fractions of  the  Constitution,  affecting  the 
sovereignty  of  a  State  and  the  liberties  of 
the  people,  it  is  not  only  the  right,  but  the 
duty  of  each  State  to  interpose  its  authority 
for  the  protection  in  the  manner  best  calculat- 
ed to  secure  that  end."  Nowhere  was  this 
sentiment  stronger  than  in  Kentucky.  By 
section  1  of  the  Resolutions  of  1798  it  was 
declared  as  follows:  "Resolved  that  the 
several  states  composing  the  United  States 
of  America,  are  not  united  on  the  principle 
of  unlimited  submission  to  their  general 
government;  but  that  by  compact  under  the 
style  and  title  of  a  Constitution  for  the  Unit- 
ed States  and  of  amendments  thereto,  tbey 
constituted  a  general  government  for  special 
purposes,  delegated  to  that  government  cer- 
tain definite  powers,  reserving  each  state 
to  Itself,  the  residuary  mass  of  right  to  th^r 
own  self  government;  and  that  whensoever 
the  general  government  assumes  undelegated 
powers,  Its  acts  are  unauthorized,  void,  and 
of  no  force:  That  to  this  compact  each  state 
acceded  as  a  state,  and  is  an  Integral  party, 
its  co-states  forming,  as  to  itself,  the  other 
party  That  the  government  created  by  this 
compact  was  not  made  the  exclusive  or  final 
Judge  of  the  extent  of  the  powers  delegated 
to  Itself;  since  tiiat  would  have  made  Its 
discretion,  and  not  the  Constitution,  the 
measure  of  its  powers;  but  that  as  in  all 
other  cases  of  compact  among  parties  having 
no  common  Judge,  each  party  has  an  equal 
right  to  Judge  for  'itself,  as  well  of  infrac- 
tions as  of  the  mode  and  measure  of  re- 
dress." The  principle  announced  in  this 
resolution  was  steadily  maintained  In  Ken- 
tucky from  that  time  until  the  breaking  out 
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of  the  Civil  War.  It  was  recognized  from 
time  to  time  in  the  platforms  of  the  leading 
political  parties  and  by  the  General  Assem- 
bly. Its  principle  was  Inbedded  in  the  Ck>n- 
stltution  adopted  in  1851.  Section  4,  Bill  of 
Rights.  In  his  life  of  Daniel  Webster,  p.  172, 
Henry  Cabot  Lodge,  for  many  years  a  prom- 
inent United  States  Senator,  says:  "When 
the  Constitution  was  adopted  by  the  votes  of 
states  at  Philadelphia  and  accepted  by  the 
votes  of  states  in  popular  convention,  it  is 
safe  to  say  that  there  was  not  a  man  In  the 
country  from  Washington  and  Hamilton  on 
the  one  side  to  George  Clinton  and  George 
Mason  on  the  other,  who  regarded  the  new 
system  as  anything  but  an  experiment,  enter- 
ed upon  by  the  states  and  from  which  each 
and  every  state  had  the  right  peacefully  to 
withdraw,  a  right  which  was  very  likely  to 
be  exercised."  In  October,  1912,  General 
Charles  H.  Grosvenor  of  Ohio,  a  gallant 
soldier  in  the  Federal  army,  and  for  many 
years  a  leader  In  Congress,  in  a  speech  made 
to  his  comrades  of  the  Army  of  the  Cumber- 
land in  Chattanooga,  said:  "Now,  if  there 
la  a  Confederate  soldier  in  the  house,  I  want 
him  to  stand  up.  Figuratively  speaking,  I 
am  going  to  defend  him.  Tou  Confederate 
soldiers  did  not  believe  that  you  were  com- 
pelled to  stay  in  the  Union.  Lee,  Jackson, 
Calhoun,  and  other  greet  men  of  the  South 
believed  the  same  on  that  question.  They 
did  what  they  believed  to  be  right.  They 
saw  the  Constitution  as  it  was  adopted.  Who 
is  here  to  call  them  criminals?  Certainly, 
not  I." 

With  these  facts  in  mind  let  us  look  briefly 
at  the  historical  facts  as  to  the  attitude  of 
Kentucky  at  the  opening  of  the  Civil  War. 
Kentucky  was  a'  slave-holding  state.  In  her 
Constitution  adopted  in  1851,  it  was  declar- 
ed: "The  right  of  property  is  better  and 
higher  than  any  constitutional  sanction,  and 
the  right  of  the  owner  of  a  slave  to  such 
slave  and  its  Increase,  is  the  same  and  as 
inviolate  as  the  right  of  the  owner  of  any 
other  property  whatever."  When  the  South- 
ern states  seceded,  and  Kentucky  was  called 
upon  by  the  federal  government  to  furnish 
troops  for  the  war,  she  declined,  believing 
that  the  federal  government  had  not  the  con- 
stitutional right  to  coerce  them  back  into  the 
Union.  The  House  of  Representatives  adopt- 
ed the  following  resolutions:  "Resolved  by 
the  House  of  Representatives,  that  this  state 
and  the  citizens  thereof  should  take  no  part 
in  the  Civil  War  now  being  waged,  except 
as  mediatora  and  friends  of  the  belligerent 
parties;  and  that  Kentucky  should  during 
the  contest  occupy  the  position  of  strict  neu- 
trality. Resolved  that  the  act  of  the  Gover- 
nor in  refusing  to  furnish  troops  or  military 
force  upon  the  call  of  the  executive  authority 
of  the  United  States,  under  existing  circum- 
stances, is  approved."  The  General  Assembly 
provided  the  sum  of  $1,000,000  for  the  ex- 
penses of  arming  and  disciplining  the  mili- 
tia;  $750,000  to  be  expended  for  arms,  one 


half  to  l>e  issued  to  the  state  gnard  and  tfae 
other  half  to  the  home  guards.  The  state 
gnard  was  to  be  at  once  placed  in  camp ;  tli« 
home  guards  were  to  be  held  in  reserve ;  and 
it  was  provided  that  "neither  the  arma  n»r 
the  militia  were  to  be  used  against  the  gov- 
ernment of  the  United  States  nor  the  Confed- 
erate states,  unless  in  the  sole  defoiae  of 
the  state  of  Kentucky."  In  a  few  months 
the  state  was  invaded  both  by  the  Confeder- 
ate and  the  Federal  troops,  and  soon  it 
became  evident  that  Kentad^'s  position  of 
neutrality  could  not  be  maintained.  The  re- 
sult was  that  those  who  espoused  the  cause 
of  the  Union  went  to  the  Federal  army,  and 
those  who  maintained  the  right  of  the  state 
as  a  sovereign  to  control  her  own  matters 
went  to  the  Confederate  army.  The  Civil 
War  was  not  a  mere  Insurrection  against  an 
existing  government;  It  was  a  contest  be- 
tween two  sovereignties.  Up  to  that  time 
in  the  Southern  states  especially  it  was 
maintained  that  the  citizen  owed  bis  first 
allegiance  to  his  state,  and  the  war  was  tlie 
result  of  what  these  men  believed  to  be  an 
unconstitutional  effort  to  destroy  the  sover- 
eignty of  the  several  states,  and  take  from 
them  their  right  to  control  their  own  local 
matters. 

The  Civil  War  la  often  spoken  of  as  the 
war  of  secession,  as  though  secession  was 
the  cause  of  the  war.  But  the  cause  oi  the 
war  was  deeper  than  that  It  was  the  irre- 
pressible conflict  between  two  independent 
sovereignties,  and  the  cause  of  the  conflict 
was  slavery.  The  Southern  states  maintain- 
ed that  they  had  a  right  to  regulate  their 
own  internal  affairs,  and  that  these  were 
beyond  the  control  of  the  national  govern- 
ment In  1859  John  Brown  made  his  raid 
upon  Harpers  Ferry  in  an  effort  to  incite 
an  Insurrection  of  the  negroes  for  the  murder 
of  the  i>eaceful  Inhabitants  of  Virginia.  This 
deeply  stirred  the  South,  for  the  defenseless 
women  and  children  would  be  the  first  to 
suffer.  While  John  Brown's  effort  failed,  he 
was  landed  as  a  hero  and  a  patriot  by  many 
of  the  extremists  of  the  North,  and  so  preva- 
lent was  this  sentiment  ttiat  the  Southern 
people  became  alarmed.  The  decision  of  the 
United  States  Supreme  Court  in  the  Dred 
Scott  Case  which  had  been  rendered  a  few 
years  before  was  openly  assailed,  and  sndt 
declarations  as  the  following  were  conunon: 
"There  is  a  higher  law  than  the  Constitution 
which  regulates  oar  authority  over  the  do- 
main. Slavery  must  be  abolished,  and  we 
must  do  it"  W.  H.  Seward.  "The  Union 
is  a  lie.  The  American  Union  Is  an  Impos- 
ture, a  covenant  with  death,  and  an  agree- 
ment with  hell."  William  Lloyd  Garrison. 
"The  fugitive-slave  act  is  filled  with  horror— 
we  are  bound  to  disobey  this  act."  Chas. 
Sumner.  "The  Union  is  not  worth  support- 
ing in  connection  with  the  South."  Horace 
Greeley.  "The  times  demand  and  we  mnst 
have  an  anti-slavery  Constitution,  an  anti- 
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slavery  Bible,  and  an  antt-alavery  Ood." 
Anson  P.  Burllngame.  Without  the  question 
of  slavery  no  Southern  state  would  have  se- 
ceded, and  without  that  question  no  army 
could  have  been  mustered  In  the  North  to 
carry  on  the  war  against  the  South.  The 
trouble  had  been  brewing  for  a  number  of 
years,  and  the  inevitable  had  at  last  come. 
The  question  had  to  be  settled  by  arms.  It 
is  true  that  might  makes  right,  but  it  does 
not  follow  that  might  is  right  The  Southern 
soldier  fought  for  a  principle,  the  right  of 
each  state  to  regulate  its  local  affairs — a  prin- 
ciple that  everybody  conceded  when  the  Con- 
stitution of  the  United  States  was  formed, 
and  without  which  that  instrument  could 
never  have  been  adopted.  The  Kentucky 
soldiers  who  fought  in  the  Confederate 
army  fought  to  maintain  this  principle  for 
the  state  of  Kentucky;  and,  while  they  lost 
In  the  wager  of  batOe,  Eentudcy  has  al- 
ways recognized  that  they  fought  for  a  prin- 
ciple and  were  rendering  public  services  to 
their  state.  In  every  section  of  the  state 
after  the  close  of  the  War,  it  was  the  pleas- 
ure of  the  people  of  Kentucky  to  advance 
to  ot&ce  the  Confederate  soldiers;  for  many 
years  they  filled  the  more  important  ofiSces 
of  the  state,  and  literally  controlled  the 
state's  affairs.  The  Legislature  made  ap- 
propriations for  monuments  to  distinguished 
Confederate  soldiers.  In  1902  it  established 
a  home  for  Confederates,  and  this  has  been 
since  maintained  at  the  expense  of  the  state, 
an  appropriation  of  $175  a  year  l>eing  made 
for  each  inmate.  In  1904  it  appropriated  the 
sum  of  12,000  to  mark  the  Confederate 
graves  at  Perryville,  Ky.  Monuments  have 
been  erected  to  Generals  John  C.  Brecken- 
rldge,  John  H.  Morgan,  and  other  distinguish- 
ed Confederates.  None  of  these  appropria- 
tions have  ever  been  questioned  or  assailed; 
and  they  show  a  settled  policy  by  the  Legis- 
lature acquiesced  in  by  the  people  of  the 
state  to  regard  the  Confederate  soldiers  as 
having  rendered  public  services  for  the  state 
of  Kentucky. 

In  the  year  1850  the  Legislature  of  Ken- 
tucky provided  for  the  placing  of  a  block 
of  Kentucky  marble  in  the  Washington  mon- 
ument bearing  this  inscription:  "Under  the 
auspices  of  Heaven  and  the  precepts  of 
Washington,  Kentucky  will  be  the  last  to  give 
up  the  Union."  Kentucky  did  not  secede. 
Virginia  was  the  last  state  to  secede,  and  it 
is  almost  certain  that  Virginia,  too,  would 
not  have  seceded  but  for  John  Brown's  cold- 
blooded effort  to  bring  about  a  massacre  of 
the  women  and  children  of  the  state,  and  the 
spirit  with  which  much  of  the  North  regard- 
ed his  undertaking.  But  all  of  the  secession 
ordinances  were  invalid ;  for  in  legal  effect, 
as  was  afterwards  held,  all  the  secession 
ordinances  were  void.  So  Kentucky's  posi- 
tion was  not  substantially  different  from 
that  of  the  other  Southern  states.  Over  60 
years  have  passed  since  the  breaking  oat  of 


the  Civil  War.  The  passions  engendered  by 
the  struggle  have  subsided,  and  all  have 
learned  to  realize  that  the  country  could 
not  continue  part  free  and  part  slave-hold- 
ing. Kentucky  no  less  than  the  other  states 
rejoices  in  the  prosperity  and  greatness  of 
our  reunited  country.  All  now  recognize  the 
fact  that  He  who  does  all  things  well  ruled  in 
that  conflict  bringing  about  His  eternal  pur- 
poses, and  all  now  see  that  the  usefulness  of 
this  country  and  its  power  for  good  would 
have  been  greatly  curtailed  if  the  struggle 
had  ended  otherwise  than  it  did.  As  passions 
have  subsided  those  on  each  side  have  per- 
ceived the  patriotic  motives  prompting  the 
other,  and  have  learned  to  honor  their  sin- 
cerity and  devotion  to  duty.  Every  English- 
man regards  the  common  heritage  of  the  race, 
the  heroism  and  self-sacrifice  of  the  combat- 
ants on  either  side  in  the  War  of  the  Roses, 
and  the  same  sentiment  is  fast  coining  into 
the  hearts  of  all  Americans  as  to  all  those 
who  endured  hardship  and  hazarded  their 
lives  for  the  cause  they  deemed  just  in  our 
Civil  War.  So  it  is  that  in  the  General 
Assembly  the  bill  before  us  was  passed  by  a 
practically  unanimous  vote,  all  political  par- 
ties agreeing  upon  it 

The  War  wrought  a  revolution.  The  Union 
as  the  fathers  understood  it  was  merged  in 
the  nation.  State  sovereignty  as  they  un- 
derstood it  passed  out  of  sight  The  doctrine 
of  the  ResoluUons  of  1798  that  the  federal 
government  was  not  the  final  Judge  of  the  ex- 
tent of  it&  powers,  and  that  each  state  had 
an  equal  right  to  Judge  for  itself  as  well  of 
infractions  as  of  the  mode  and  measure  of 
redress,  which  was  universally  maintained  at 
that  time  and  for  the  next  fifty  years,  was 
by  the  War  determined  to  be  no  longer  true. 
But  the  soldiers  who  fought  for  this  prin- 
ciple to  maintain  the  rights  of  their  sovereign 
state  no  less  rendered  public  services  to  their 
state  than  the  men  who  served  in  the  Feder- 
al army  to  rid  the  country  of  the  blight  of 
slavery.  The  Kentucky  soldiers  in  the  Fed- 
eral army  served  faithfully  the  sovereign  to 
whom  they  deemed  they  owed  their  first  al- 
legiance, and  they  have  been  provided  for 
by  the  sovereign  they  served.  The  Kentucky 
soldiers  in  the  Confederate  army  served  no 
less  faithfully  their  state,  the  sovereign  to 
whom  they  deemed  they  owed  their  first  al- 
legiance, and  that  sovereign  may  with  equal 
propriety  honor  their  self-sacrifice,  gallantry, 
and  patriotism  by  protecting  them  in  their 
age  from  want 

[3]  SecUon  230  of  the  ConstituUon  pro- 
vides: "No  money  shall  be  drawn  from  the 
state  treasury  except  in  pursuance  of  appro- 
priations made  by  law."  It  is  insisted  that 
the  act  is  void  because  no  appropriation  Is 
made  as  provided  by  this  section.  But  it  is 
not  necessary  that  an  act  of  the  Legislature 
should  use  the  word  "appropriate."  The  act 
directs  that  the  vouchers  issued  to  the  pen- 
sioners shall  be  paid  out  of  the  treasury 
upon  the  warrant  of  the  Auditor,  and  the  Au- 
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dltor  Is  directed  to  Issae  Ma  warrant  to  each 
person  for  the  amount  of  his  claim.  This  Is 
an  appropriation  within  the  meaning  of  the 
Constitution.  The  General  Assembly  has  for 
years  made  similar  appropriations.  The  ap- 
propriations of  the  Confederate  Home  Is  made 
in  the  same  way;  $175  being  allowed  for 
each  Inmate.  Allowances  in  the  same  way 
are  made  for  the  support  of  the  Insane  asy- 
lums and  other  institutions  of  the  state. 

[4,  6]  Section  171  of  the  Constitution  pro- 
vides: "Taxes  shall  be  levied  and  collected 
for  public  purposes  only."  But  a  tax  Is  lev- 
led  for  public  purposes  where  the  money  is 
used  to  pay  a  pension  granted  in  considera- 
tion of  public  services.  For  the  same  reason 
the  act  is  not  a  special  law.  Indigent  Con- 
federate soldiers  are  placed  upon  a  different 
footing  from  other  indigent  persons  in  the 
state  because  of  the  public  services  rendered 
by  them.  Dean  Shaler  of  Harvard  Univer- 
sity, himself  a  gallant  Federal  soldier,  says 
this  of  one  Kentucky  brigade:  "On  May  7, 
1864,  this  brigade,  then  in  the  army  of  Gen- 
eral Joseph  Johnston,  marched  out  of  Dal- 
ton  1,140  strong,  at  the  beginning  of  the 
great  retreat  upon  Atlanta  before  the  army 
of  Sherman.  In  the  subsequent  hundred  and 
twenty  days,  or  until  September  3d,  the  bri- 
gade was  almost  continuously  in  action  or  on 
the  march.  In  this  period  ttie  men  of  the 
command  received  1,860  death  or  hospital 
wounds,  the  dead  counted  as  wounds,  and 
but  one  wound  being  counted  for  each  visita- 
tion of  the  hospital.  At  the  end  ot  this  time 
there  were  less  than  50  men  who  had  not 
been  wounded  during  the  hundred  and  twen- 
ty days.  There  were  240  men  left  for  duty, 
and  less  than  10  men  deserted.  A  search 
Into  the  history  of  warlike  exploits  has  fail- 
ed to  show  me  any  endurance  to  the  worst 
trials  of  war  surpassing  this.  We  must  re- 
member that  the  men  of  this  command  were 
at  each  stage  of  their  retreat  going  farther 
from  their  firesides.  It  is  easy  for  men  to 
bear  great  trials  under  circumstances  of  vic- 
tory. Soldiers  of  ordinary  goodness  will 
stand  several  defeats,  but  to  endure  the  de- 
spair which  such  adverse  conditions  bring 
for  more  than  a  hundred  days  demands  a 
moral  and  physical  patience,  which,  so  far  as 
I  have  learned,  has  never  been  excelled  In 
any  army."  This  is  given  only  as  an  illus- 
tration. Similar  things  may  be  said  of  the 
other  Kentucky  troops.  So  long  as  the  cour- 
age of  the  battle  field  or  the  risking  of  one's 
life  for  his  country  is  honored,  and  it  is  the 
policy  of  the  state  to  promote  the  loyalty 
and  patriotism  of  the  people  by  fostering 
the  martial  spirit,  such  services  constitute 
a  reasonable  basis  for  classification.  The 
honor  due  to  the  true  and  the  brave  is  not 
limited  to  those  who  are  successful  in  the 
struggle.  Greece  still  honors  the  Spartans 
who  defended  the  pass  at  Thermopylte.  The 
names  of  Wallace  and  his  comrades  are  yet 
household  words  In  Scotland.  They  who  died 
at  the  Alamo  are  honored  of  all  Americans. 


The  state  may  show  that  the  republic  is  not 
ungrateful  to  these  men  not  only  by  erect- 
ing monuments  to  them  when  dead  or  plac- 
ing flowers  on  their  graves,  but  it  may  wltb 
equal  propriety  gladden  their  hearts  while 
living  and  in  their  infirmity  give  them  bread. 
Judgment  affirmed. 

liASSINO,  J.,  dissents. 

LASSING,  J.  When  the  act  under  con- 
sideration was  adopted,  there  was  In  force 
in  this  state  a  general  lawmaking  provision 
for  the  support  of  all  indigent  and  dependent 
Confederates  and  their  widows.  Kentucky 
Statutes,  c.  22a,  and  amendments  thereto. 
The  act  before  us  is  not  general  in  Its  ap- 
plication, and  is  in  direct  and  open  violation 
of  section  59,  subsec.  29,  of  the  Constitution, 
which  provides:  "  •  •  •  Where  a  general 
law  can  be  made  applicable,  no  special  law 
shall  be  enacted."  The  Legislature  has  the  un- 
doubted right  to  classify  persons  to  be  af- 
fected by  a  legislative  act,  but  such  right 
is  always  subject  to  the  limitation  that  the 
classification  must  be  reasonable  and  natural. 
The  classlficatioa  here  attempted  is  neither 
reasonable  nor  natural,  but  is  arbitrary  and 
unjust  Thousands  of  our  citizens,  equally 
deserving  and  wltb  less  means  of  support 
than  many  of  those  provided  for  in  this  act, 
are  denied  Its  benefits.  It  Is  class  legisla- 
tion of  the  worst  type. 

But,  brushing  aside  the  plain  provisions 
of  the  Constitution,  the  validity  of  the  act 
is  upheld  upon  the  ground  that  they  who  are 
provided  for  therein  have  rendered  such  public 
service  as  that  they  should  be  provided  for. 
I  concede  that  the  Confederate  soldiers  were 
brave  men,  and  that  they  fought  with  a 
courage  and  determination  that  challenged 
the  admiration  of  the  civilized  world;  but 
by  the  arbitrament  of  the  sword  every  prin- 
ciple for  whlih  they  contended  was  decided 
against  thent  The  Integrity  of  the  Union 
was  preserved.  While  theirs  was  a  brave, 
gallant,  and  heroic  fight,  I  cannot  bring  my. 
self  to  believe  that  In  their  struggle  for  the 
lost  cause  they  rendered  either  the  national 
or  the  state  government  a  "public  service" 
within  the  meaning  of  these  words  as  found 
In  the  Bill  of  Rights. 

When  Legislatures,  swayed  by  sentiment, 
make  reckless  appropriations  In  violation  of 
the  plain  provisions  of  the  Constitution,  the 
people  look  to  the  courts  for  relief  against 
the  oppressive  and  unjust  taxation  which 
such  legislation  produces ;  and  courts,  much 
as  they  may  sympathize  with  the  condition 
of  those  who  are  made  the  baiefidarles  of 
such  legislation,  should  hesitate  to  give  to 
the  plain  language  of  the  Constitution  a 
strained  construction  in  order  to  uphold  such 
legislation.  The  rights  of  those  not  benefit- 
ed by  the  act  are  aititled  to  the  court's  pro- 
tection as  much  as  the  rights  of  those  who 
are. 

I  have  beoi  unable  to  find  any  case  where 
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one,  whose  efforts  were  directed  toward  dis- 
rupting the  goTemment,  hag  been  declared 
to  have  rendered  a  "public  service"  to  that 
goremment  The  construction  which  the  ma- 
jority opinion  glyes  the  words  "public  serr- 
tce"  as  found  In  the  Bill  of  Rights  is  certain- 
ly at  variance  with  the  generally  accepted 
meaning  of  these  words,  and  I  am  unwilling 
to  adopt  such  construction  and  thereby  add 
at  least  a  half  million  dollars  annually  to 
the  already  heavy  burden  of  our  tax-ridden 
people^    For  this  reason  I  dissenL 


SMITH  T.  COMMONWEALTH. 

(Court  of  Appeals  of  Kentucky.    Jane  20, 
1913.) 

1.  Cbiminai.  Law  (i  1134*)  —  Appbai.  —  Bs- 
TiEw— Questions  Review  able. 

Under  Cr.  Code  Prac.  §  281,  as  amended  by 
Laws  1910,  c.  92,  providing  that  decisions  upon 
challenges  to  the  panel  and  for  cause  and  upon 
motion  to  set  aside  an  indictment  shall  not  be 
subject  to  exception,  the  refusal  to  set  aside  the 
indictment  on  the  ground  that  it  was  returned 
in  violation  of  statute  by  the  receipt  of  nonlegal 
evidence  cannot  be  reviewed. 

[Ejd.  Note. — ^For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  U  2587,  2653,  2986-2998,  3050, 
3067-3071;  Dec.  Dig.  §  1134.*] 

2.  Witnesses   (|  405*)— Imseachmbnt  —  CoI/- 

I.ATEBAI.  MATTEBB. 

The  whereabouts  of  an  alleged  participant 
in  the  crime  of  murder  on  the  day  of  the  kill- 
ing was  a  part  of  the  res  gestte  in  a  prosecu- 
tion for  perjury  in  swearing  that  such  alleged 
accessory  was  at  another  place  at  the  time  of 
the  killing,  and  not  a  collateral  matt^,  so  that 
accused  in  the  perjury  case  'was  not  bound  by 
a  witness'  answer  that  such  alleged  accessor; 
was  present  when  the  crime  was  committed. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent.  Dig.  ||  1273,  1275;   Dec.  Dig.  S  405.*] 

8.  Pebjcby  (§  32*)— Pbosecution— Aduibsion 

or  Evidence. 

In  a  prosecution  for  perjury  in  testifying 
in  a  homicide  case  that  a  certain  person  was 
in  a  particular  town  on  the  day  of  the  killing, 
such  person  having  testified  that  he  and  D. 
were  in  a  certain  town  the  day  of  the  killing, 
accused  could  show  that  they  were  at  the  place 
first  mentioned,  and  not  at  the  place  of  the  kill- 
ing. 

[Ed.  Note.— For  other  cases,  see  Perjury, 
Cent.  Dig.  SI  108-116;   Dec.  Dig.  |  32.*] 

4.  WiTNEesxs   (i  246*)  —  Exauinaiion   bt 

CODBT. 

Where,  in  a  perjury  prosecution,  a  witness 
bad  testified  to  facts  which,  if  true,  made  it 
impossible  for  accused  to  have  seen  him  in  a 
certain  town  on  the  day  of  the  killing  as  testi- 
fied to  by  accused  in  the  murder  trial,  a  ques- 
tion by  the  court  whether  witness  saw  accused 
in  the  town  on  that  day  was  not  improper;  that 
direct  question  not  having  theretofore  been 
asked. 

[EA.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  H  862-857;   Dec.  Dig.  {  246.*] 

6.  Criminai,  Law  (S  1170%*)— Appeai.— Pbkj- 
uoiciAL  Erbob  —  Misconduct  or  Coubt — 
Examination  of  Witness. 

In  a  prosecution  for  perjury  committed  in 
a  murder  trial  by  testifying  therein  that  the 
party  charged  with  the  killing  and  others  were 
ID  a  certain  town  the  day  of  the  killing,  a  cer- 
tain witness  testified  that  he  was  in  the  town 


on  the  day  of  the  killing,  and  that  he  saw  S. 
and  others  there,  and  on  cross-examination  stat- 
ed that  he  told  several  people  that  be  might 
have  been  mistaken,  and  after  the  cross-exami- 
nation the  court  asked  the  witness:  "Do  you 
remember  meeting  me  on  the  street  yesterday 
and  yon  stopping  me  and  shaking  hands  with 
me?  A.  Yes,  sir.  Qi  The  Court:  Didn't  you 
tell  me,  without  my  asking  you  anything,  that 
you  were  mistaken  in  your  testimony  down 
here  before?  A.  I  said  I  thought  I  must  have 
been  mistaken.  Q.  The  Court:  That  you  came 
down  here  and  swore  that  you  saw  them  in 
Jackson  May  4th,  but  that  you  were  mistaken, 
and  if  you  were  mistaken  about  it  you  were 
honestly  mistaken  about  it  A.  Tes,  sir;  but  I 
was  talking  then  and  swearing  now."  Held, 
that  the  court's  questions  placed  the  court  in 
the  attitude  of  an  impeaching  witness,  and  were 
prejudicial  to  accused's  substantial  rights. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,   Cent   Dig.   |S  3129-3135;    Dec   Dig.   | 

6.  Witnesses   (|   246*)  —   Exahination   bt 
Coubt. 

Where  counsel  from  inadvertence  or  other- 
wise has  not  asked  a  witness  a  material  ques- 
tion, the  court  may  itself  ask  such  question  in 
a  fair  and  impartial  manner,  provided  the  form 
and  manner  of  his  question  does  not  indicate 
his  opinion  as  to  the  fact. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  SS  852-857;   Dec.  Dig.  |  246.*] 

7.  Cbiuinai.  Law  (§  1153*)— AppeaI/— Habm- 
LESB  Erbob— Obde!&  of  Proof. 

Error  in  receiving  evidence  in  rebuttal 
which  should  have  been  adduced  in  chief  is 
rarely  reversible,  in  view  of  the  trial  court's 
reasonable  discretion  in  admitting  testimony  in 
chief  by  rebuttal  witnesses. 

lEd.  Note. — For  other  cases,  see  Criminal 
Law.   Cent    Dig.   |f  8061-3066;    Dec.   Dig.   | 

Appeal  from  Circuit  Court,  Clark  County. 

M.  C.  Smith  was  convicted  of  perjury,  and 
appeals.  Reversed  and  remanded  for  new 
trial. 

Beverley  R.  Jouett,  J.  Smith  Hays,  J. 
Smith  Hays,  Jr.,  W.  B.  Lindsay,  and  H.  H. 
Moore,  all  of  Winchester,  and  T.  T.  Cope,  of 
Jackson,  for  appellant  Jas.  Uarnett,  Atty. 
Gen.,  and  Chas.  H.  Morris,  Asst  Atty.  Oen., 
for  the  Commonwealth. 

CLAY,  C.  CD  May  4,  1912,  Bd  Callahan, 
former  sheriff  of  Breathitt  county,  was  as- 
sassinated while  standing  at  the  window  of 
his  storehouse  at  Crockettsville,  a  small 
town  about  20  miles  from  Jackson.  The 
shots  which  killed  him  were  flred  from  a 
woodland  on  the  side  of  a  mountain  about 
157  yards  distant  At  the  September  term  of 
the  Breathitt  circuit  court  the  grand  jury 
of  that  county  returned  Indictments  against 
D.  F.  Deaton,  Doc  Smith,  Andrew  Johnson, 
and  several  others,  charging  them  with  the 
commission  of  the  crime.  On  motion  of  the 
commonwealth,  a  change  of  venue  was  grant- 
ed, and  the  cases  were  transferred  In  Octo- 
ber, 1912,  to  the  Clark  circuit  court  The 
defendants  made  a  motion  for  bail.  The  trial 
of  this  motion  consumed  several  days.  On 
the  completion  of  the  trial,  D.  F.  Deaton, 
Govan   Smith,  and  several  others  were  ad- 


•For  otber  cues  see  same  topic  uid  aectton  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Series  A  Rep'r  Indexes 
157  S.W.— 69 


Digitized  by 


v^oogle 


1090 


167  SOUTHWESTERN  BEPORTEB 


(Ky. 


mltted  to  ball.  Five  of  the  defendants,  to 
wit,  John  Claire,  Andrew  Johnson,  Doc 
Smith,  Asbury  Mcintosh,  and  Jim  Deaton 
were  held  without  ball.  D.  F.  Deaton  was 
the  first  defendant  to  be  tried.  His  trial  was 
begun  on  December  30,  1912,  and  resulted  in 
a  hung  jury.  Immediately  thereafter  Doc 
Smith  and  Andrew  Johnson  were  jointly 
tried.  Their  trial  also  resulted  In  a  hung 
jury.  On  the  trial  of  D.  F.  Deaton,  the  main 
Issue  was  whether  Deaton,  Doc  Smith,  and 
Andrew  Johnson,  who,  It  Is  claimed,  were 
acting  In  concert  with  him  In  the  murder  of 
Callnhan,  were  In  Jackson  on  May  4,  1912,  at 
the  time  of  the  murder,  or  in  CrockettsvIUe. 
On  that  trial  M.  C.  Smith  was  a  witness,  and 
testified  that  be  was  In  Jackson  on  the  morn- 
ing of  May  4,  1912,  and  that  he  saw  Doc 
Smith  and  Andrew  Johnson  at  about  the 
time  the  crime  was  said  to  liave  been  com- 
mitted. Seyeral  others  testified  to  the  same 
effect.  Immediately  after  the  trial  of  Andrew 
Johnson  and  Doc  Smith,  and  on  January  18, 
1913,  the  grand  jury  of  Clark  county,  indicted 
M.  C.  Smith  and  about  11  others  for  the 
crime  of  false  swearing.  The  indictment 
returned  against  M.  C.  Smith  charges,  in  sub- 
stance, that  said  Smith  on  the  17th  day  of 
January,  1913,  in  the  county  of  Clark,  and 
before  the  finding  of  the  indictment,  after 
having  been  sworn  by  J.  M.  Benton,  jud^e  of 
the  Clark  circuit  court,  who  was  duly  au- 
thorized by  law  to  administer  an  oath  to 
testify  to  the  truth  on  the  trial  of  the  case 
of  the  Commonwealth  of  Kentucky  v.  D.  F. 
Deaton,  on  the  charge  of  murder  in  the 
Clark  circuit  court,  a  case  then  judicially 
pending  in  said  court,  did  unlawfully,  will- 
fully, and  feloniously,  knowingly,  and  cor- 
ruptly testify  that  on  May  4,  1912,  the  day 
on  which  Ed  Callahan  was  shot  at  bis  store 
on  Longs  Creek,  In  Breathitt  county,  Ky., 
Doc  Smith  and  Andrew  Johnson  were  in  the 
town  of  Jackson,  Breathitt  county,  Ky.,  and 
that  he  saw  them  in  said  town  of  Jackson  on 
that  day,  when  in  truth  and  In  fact  the  said 
Doc  Smith  and  Andrew  Johnson,  or  either  of 
them,  were  not  in  said  town  of  Jackson  on 
the  4th  day  of  May,  1912,  and  when  the  said 
Smith  knew  be  had  not  seen  them  or  either 
of  them  in  said  town  of  Jackson,  and  knew 
said  statements  were  false  and  untrue  at  the 
time  he  made  said  statements.  On  the  back 
of  the  indictment  are  the  names  of  the  fol- 
lowing witnesses:  M.  Craln,  Jim  Little, 
Adam  Stacy,  Mrs.  Lillian  Gross,  Mrs.  Calla- 
han, Herd  Mcintosh,  Mrs.  Anderson,  Miss 
Maxey  Samdlln.  On  January  27,  1913,  a 
special  term  of  the  court  was  called,  and  con- 
vened on  March  31,  1913,  for  the  trial  of  the 
indictment  against  defendant  M.  C.  Smith. 

On  the  calling  of  the  case  for  trial  on 
April  1,  1913,  defendant  filed  a  motion  to  set 
aside  and  quash  the  indictment,  and  also  fil- 
ed his  affidavit  in  support  of  said  motion. 
The  affidavit  alleges,  in  substance,  that  the 
indictment  was  not  found  as  required  by  the 


Code,  and  that  the  grand  Jury  had  not  re- 
ceived such  legal  evidence  as  is  contenaplated 
by  section  107  of  the  Criminal  Code;  tliat 
the  witnesses  whose  names  are  on  tbe  in- 
dictment did  not  go  before  the  grand  jury, 
and  that  their  alleged  testimony  or  extracts 
and  memoranda  from  it,  as  taken  by  the  offi- 
cial stenographer  on  the  trial  of  D.  F.  Dea- 
ton or  Andrew  Johnson  and  Doc  Smith,  were 
read  to  the  grand  jury.  On  this  motion  the 
court  heard  evidence.  Mr.  Letton,  a  member 
of  the  grand  jury  that  returned  the  indict- 
ment, testified  that  no  ladles  appeared  before 
the  grand  jury.  He  did  not  remember  wheth- 
er Herd  Mcintosh  testified  or  not  Was  un- 
der the  Impression  that  Mick  Craln  was  there. 
The  court  declined  to  permit  witness  to  testi- 
fy whether  or  not  Mick  Craln  gave  any  evi- 
dence as  to  the  whereabouts  of  Andrew  John- 
son and  Doc  Smith  on  the  day  Ed  Callahan 
was  killed.  Witness  was  under  the  impres- 
sion that  a  Mr.  Little  was  there.  The  same 
question  was  asked  him  in  regard  to  the 
evidence  of  this  witness,  but  the  conrt  de- 
clined to  hear  tbe  evidence.  Witness  did  not 
recall  whether  Adam  Stacy  was  there  or  not. 
Did  not  recall  that  James  Dixon  or  George 
Moore  was  before  the  grand  jury,  and  did 
not  think  that  W.  H.  Blanton  or  Charles 
Maupin  or  George  Durbln  or  Harve  Bums 
or  A.  H.  Patton  or  Clay  Aldrldge  or  James 
Toung  or  Patton  Ashburn  were  before  the 
grand  jury.  Witness  also  testified  that  it 
was  his  impression  that  only  the  transcript 
of  the  evidence  in  the  case  of  Commonwealth 
V.  Fletcher  Deaton,  or  in  the  case  of  Com- 
monwealth V.  Doc  Smith  and  Andrew  John- 
son, was  presented  to  the  grand  jury.  Did 
not  remember  whether  it  was  read  or  not 
There  were  several  records  In  there. 

Mr.  Uodgkins,  another  member  of  tbe  grand 
jury,  In  answer  to  the  question,  "How  did 
you  get  the  evidence  of  Mrs.  Callahan  and 
-Mrs.  Gross  and  those  people?"  answered, 
"Well,  I  think  Mr.  Crutcher  or  Mr.  Davis  re- 
cited about  how  they  testified."  He  further 
stated  that  he  remembered  Mr.  George  Moore 
and  Mr.  Sam  Moore  testifying  in  the  case. 
They  told  about  the  testimony  of  certain  oth- 
er wltnesse&  On  cross-examination  Mr. 
Byrd  asked  the  following  question:  "Q.  Ton 
were  advised  by  the  attorneys  representing 
the  commonwealth  that  in  their  judgment 
the  testimony  was  sufficient  to  authorize  in- 
dictment in  this  case,  and  the  other  cases  in 
which  you  did  return  the  Indictments  for 
false  swearing?  A.  Tes,  sir."  After  hearlog 
the  above  evidence,  the  motion  to  quash  and 
set  aside  the  indictment  was  overruled. 
Thereafter  each  of  the  witnesses  for  the 
commonwealth  was  asked  the  questioD 
whether  or  not  he  appeared  before  the  grand 
jury,  but  on  objection  by  the  commonwealtb 
the  court  declined  to  permit  them  to  answer. 
In  each  Instance  the  defendant  avowed  that 
the  witness  would  state  that  he  had  not 
been  before  the  grand  Jury.    Before  going 
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into  trial  the  defendant  filed  an  affidavit  for 
continuance,  based  on  the  absence  of  certain 
witnesses  for  whom  he  claimed  subpcenas 
had  been  issued,  and  placed  in  the  hands  of 
the  elisors  three  days  before.  The  court  re- 
fused a  continuance,  and  would  not  permit 
the  affidavit  to  be  read  as  the  testimony  of 
the  absent  witnesses,  except  In  the  case  of 
Jim  Little.  The  trial  then  proceeded.  For 
the  commonwealth  Judge  Benton  testified 
that  defendant,  M.  C.  Smith,  appeared  as  a 
witness,  and  was  sworn  by  him  on  the  trial 
of  the  case  of  Commonwealth  v.  Deaton. 
The  official  stenographer  who  reported  the 
case  of  Commonwealth  y.  Deaton  testified 
that  the  defendant  stated  in  substance  on 
that  trial  that  he  saw  Doc  Smith  and  Andrew 
Johnson,  or  a  man  that  was  introduced  to 
him  or  that  was  called  Andrew  Johnson,  In 
the  town  of  Jackson  at  or  near  Govan 
Smith's  store  or  place  of  business,  on  Satur- 
day, May  4,  1912,  the  day  Ed  Callahan  was 
said  to  have  been  shot  Asbury  Mcintosh, 
Mrs.  Lillian  Gross,  and  Herd  Mcintosh,  who 
were  .present  at  the  time  Ed  Callahan  was 
killed,  all  swear  that  they  saw  Smith  and 
Andrew  Johnson  at  the  time  Ed  Callahan 
was  shot  on  the  side  of  the  hill  near  Ed 
Callahan's  house,  about  125  or  150  yards 
distant.  Doc  Smith,  one  of  the  men  Indicted 
for  the  murder  of  Ed  Callahan,  testified  that 
he  and  Andrew  Johnson  were  together  near 
Callahan's  house  on  the  morning  of  May  4, 
1912,  and  that  neither  one  of  them  was  in 
Jackson  during  that  day.  On  cross-examina- 
tion be  stated  that  the  other  two  men  who 
were  with  him  were  Jim  Deaton  and  David 
Deaton.  They  were  all  present  when  Ed 
Callahan  was  killed,  and  were  firing  at  him. 
They  went  down  there  to  lay  Ed  Callahan 
away.  While  there  he  thinks  Jim  and  An- 
drew put  up  some  forks — stuck  them  In  the 
ground.  He  did  not  pay  any  attention  to 
them  as  he  did  not  need  any.  Near  the  con- 
clusion of  this  witness'  testimony,  the  court 
took  up  the  examination  as  follows:  "The 
Court:  Do  you  know  this  defendant  M.  C. 
Smith  sitting  over  here?  A.  Yes,  sir.  Q. 
How  long  have  you  known  him?  A.  I  have 
known  him  a  long  time,  eight  or  ten  years. 
Q.  Did  you  see  him  or  have  any  talk  with 
him  that  day.  May  4,  1912,  the  day  Ed  Cal- 
lahan was  shot?  A.  No,  sir."  The  defend- 
ant's objection  to  the  court's  examination  of 
the  witness  was  overruled,  and  an  exception 
saved.  The  commonwealth  then  closed  its 
evidence  in  chief. 

The  defendant  testified  that  he  lived  abont 
two  miles  from  Jackson.  ICnew  Ed  Callahan 
well,  and  was  a  friend  of  his.  He  was  in 
Jackson  Saturday,  May  4,  1912.  He  ap- 
proached Jackson  from  the  south  side  in 
company  with  old  man  Andy  Hays.  They 
crossed  the  bridge  some  time  after  9  o'clock. 
When  they  got  to  North  Jackson,  they  heard 
that  Ed  Callahan  had  been  shot  He  saw 
Govan  and  Doc  Smith  and  Andrew  Johnson 


immediately  after  the  shooting.  He  knew 
Doc  Smith,  but  did  not  know  Andrew.  An- 
drew was  introduced  to  him  by  Doc  or  Govan 
Smith.  He  stayed  there  until  3  o'clock.  He 
testified  on  the  trials  of  Commonwealth  v. 
D.  F.  Deaton  and  Commonwealth  v.  Doc 
Smith  and  Andrew  Johnson,  and  testified  to 
the  same  facts  that  he  testified  to  in  this 
case.  Andy  Hays  testified  that  he  was  in 
Jackson  on  the  morning  of  May  4,  1912,  the 
day  Ed  Callahan  was  shot  M.  C.  Smith 
went  with  him.  When  they  went  over  to 
Jackson,  he  saw  Doc  Smith  and  Andrew 
Johnson,  and  Govan  Smith  made  him  ac- 
quainted with  them.  He  went  to  Jackson  to 
make  out  his  pension  claim,  and  to  pay  Dr. 
Arnold's  doctor's  bill  amounting  to  $2.50. 
On  cross-examination  witness  stated  that  he 
told  several  people  that  he  might  have  been 
mistaken.  After  witness  had  been  cross-ex- 
amined by  counsel  for  the  commonwealth, 
the  court  took  up  the  examination  as  fol- 
lows: "Q.  The  Court:  I  want  to  ask  you 
this  question:  Do  you  remember  meeting  me 
on  the  street  yesterday,  and  you  stopping  me 
and  shaking  hands  with  me?  A.  Yes,  sir.  Q. 
The  Court:  Didn't  you  tell  me  without  my 
asking  you  anything  that  you  were  mistaken 
in  your  testimony  down  here  before?  A.  I 
said  I  thought  I  must  have  been  mistaken. 
Q.  The  Court:  That  you  came  down  kere 
and  swore  that  you  saw  them  in  Jackson 
May  4th,  but  that  you  were  mistaken,  and  if 
you  were  mistaken  at>oat  it  you  were  hon- 
estly mistaken  about  it  A.  Yes,  sir;  but  I 
was  talking  then  and  swearing  now."  De- 
fendant's objection  to  the  court's  interrogat- 
ing the  witness  was  overruled,  and  excep- 
tions saved. 

In  addition  to  the  foregoing  witnesses, 
Breck  Flinchem,  Oscar  Hagins,  Bud  Little, 
James  Haddix,  and  others  testified  that  they 
saw  Doc  Smith  and  Andrew  Johnson  in  Jack- 
son on  the  morning  of  the  day  Callahan  was 
shot  It  was  also  shown  that  Asbury  Mcin- 
tosh on  his  examining  trial  testified  that  he 
knew  nothing  about  the  killing,  and  did  not 
know  who  did  it  Afterwards  he  became  a 
witness  for  the  commonwealth,  and  testified 
that  he  recognized  Andrew  Johnson  and  Doc 
Smith  as  the  parties  who  did  the  shooting. 
After  giving  this  statement,  he  stated  to  the 
Jailer  of  Clark  county  that  he  did  not  see 
Doc  Smith  and  Andrew  Johnson  the  day  of 
the  shooting.  It  was  further  shown  that  Mrs. 
Gross  and  Mrs.  Callahan  stated  to  different 
parties  after  the  killing  that  they  did  not  laiow 
who  did  it,  r.ud  that  they  immediately  tele- 
phoned for  bloodhounds.  There  was  also  evi- 
dence to  the  effect  that  owing  to  the  distance 
from  the  parties  who  fired  the  shot  and  to  the 
fact  that  they  were  concealed  in  the  wood- 
land, it  was  impossible  at  the  Callahan  house 
to  identify  them.  It  was  also  shown  that  on 
the  first  trial  of  D.  F.  Deaton  Govan  Smith 
testified  that  Andrew  Johnson  and  Doc  Smith 
were  in  Jackson  on  May  4th.    On  the  trial 
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of  Doc  Smith  and  Andrew  Johnson,  both  60- 
van  and  Doc  Smith  testified  to  the  same  ef- 
fect In  rebuttal  several  witnesses  for  the 
commonwealth  contradicted  various  state- 
ments made  by  the  witnesses  for  the  defend- 
ant. There  was  also  evidence  received  that 
should  more  properly  have  been  admitted  in 
chief. 

[1]  1.  It  Is  Insisted  tliat  the  court  erred  in 
refusing  to  set  aside  the  indictment  on  the 
ground  that  it  was  returned  in  violation  of 
section  107  of  the  Code,  which  provides  in 
part  that  "the  grand  Jury  can  receive  none 
but  legal  evidence."  Section  281  of  the  Crim- 
inal Code,  as  amended  by  the  Acts  of  1910 
(Laws  1910,  c  92),  provides :  "The  decisions 
of  the  court  upon  challenges  to  the  panel, 
and  for  cause,  upon  motions  to  set  aside  an 
Indictment,  •  •  •  shall  not  be  subject  to 
exceptions."  In  the  recent  case  of  Slaugh- 
ter V.  Commonwealth,  152  Ky.  128,  153  S.  W. 
46,  a  r.eversal  was  asked  because  of  the  er- 
ror of  the  trial  court  in  not  setting  aside 
the  indictment  on  the  ground  that  the  names 
of  the  witnesses  who  appeared  before  the 
grand  Jury  were  not  indorsed  on  the  indict- 
ment as  required  by  section  120  of  the  Crim- 
inal Code.  After  quoting  the  above  section 
of  the  Criminal  Code,  the  court  said:  "In 
the  recent  case  of  Hendrickson  t.  Common- 
wealth, 146  Ky.  742,  143  S.  W.  433,  this 
court,  after  a  review  of  all  the  cases  bearing 
on  the  question,  announced  the  rule  that  al- 
though an  indictment  falls  to  contain  an  in- 
dorsement of  the  witnesses  examined  by  the 
grand  Jury,  and  this  infirmity  may  be  cor- 
rected by  motion  to  quash  or  set  aside  the 
Indictment  upon  arraignment  of  prisoners,  aa 
required  by  section  157  of  the  Criminal  Code, 
nevertheless,  under  section  281  of  the  Crimi- 
nal Code,  the  decision  of  the  court  upon  a  mo- 
tion to  set  aside  the  Indictment  is  not  subject 
to  exception,  and  cannot  be  reviewed  upon 
appeal."  Section  281  of  the  Criminal  Code, 
supra.  Is  equally  applicable  in  a  case  of  this 
kind,  and  precludes  us  from  reviewing  the 
propriety  of  the  court's  action  In  refusing 
to  set  aside  the  Indictment  in  question. 

2.  It  Is  next  Insisted  that  the  court  erred 
in  either  refusing  to  grant  a  continuance  or 
in  refusing  to  permit  defendant's  affidavit 
to  be  rend  as  the  depositions  of  certain  ab- 
sent witnesses.  As  to  certuin  of  these  wit- 
nesses, the  trial  court  found  as  a  matter  of 
fact  that  no  subpoena  had  been  Issued  for 
them,  and  there  is  nothing  In  the  record  to 
show  that  he  erred  in  this  finding.  The  affi- 
davit alleged  that  both  Mrs.  James  Bowling 
and  Mrs.  James  Stidham,  If  present,  would 
testify  that  they  saw  James  Deaton  In  Fletch- 
er Deaton's  yard  between  9  and  10  o'clock 
on  the  morning  of  May  4,  1912.  The  defend- 
ant also  offered  to  prove  this  fact  by  other 
witnesses.  The  court  excluded  the  evidence 
»f  the  whereabouts  of  Jim  Deaton  on  the 
idea  that  his  presence  with  Doc  Smith  at  the 
time  the  shooting  took  place  was  brought 


out  on  the  cross-examination  by  counsel  for 
defendant,  and,  being  a  collateral  matter, 
defendant  was  concluded  by  his  answer. 
Certain  witnesses  for  the  commonwealth  had 
stated  that  there  were  three  men  present 
when  the  shooting  took  place.  The  witness 
Doc  Smith  was  asked  who  the  third  man 
was.  He  replied  that  it  was  Jim  Deaton.  If 
Doc  Smith's  testimony  be  true,  Jim  Deaton 
was  present  with  him  and  Andrew  Johnson, 
and  actually  participated  in  the  murder  of 
Ed  CailahaiL 

[2]  It  being  contended  tliat  he  was  an  actor 
In  the  tragedy,  a  participant  in  the  crUne.  bis 
whereabouts  on  that  occasion  were  so  much 
a  part  of  the  res  gestae  as  to  make  them  a 
material  and  relevant  issue,  instead  of  a 
collateral  issue.  We  therefore  conclude 
that  defendant  was  not  bound  by  Doc  Smith's 
answer  that  Jim  Deaton  was  present  when 
the  crime  was  committed. 

[3]  The  Issue  in  the  case  being  one  of  ve- 
racity between  Doc  Smith  and  the  defendant 
as  to  whether  Doc  Smith  and  Andrew  John- 
son were  in  Jackson  on  May  4th,  it  was  com- 
petent for  the  defendant  to  show,  not  ouiy 
that  Doc  Smith  and  Andrew  Jolmaon  were 
not  at  Ed  Callahan's  on  that  day,  but  were 
in  Jackson,  and  also  that  Jim  Deaton,  who 
Smith  claims  was  present  with  them  at  Cal- 
lahan's, was  also  In  Jackson  on  tliat  day. 
In  other  words,  it  was  competent  to  show 
that  be  testified  falsely  as  to  the  where- 
abouts of  any  one  of  the  alleged  members  of 
the  conspiracy.  We  therefore  conclude  that 
the  court  erred  in  refusing  to  let  the  evi- 
dence in  question  go  to  the  Jury. 

[4]  3.  It  is  also  urged  that  the  court  erred 
in  interrogating  the  witnesses  Doc  Smith  and 
Andy  Hays  in  the  manner  hereinbefore  set 
out  We  see  nothing  in  the  examination  of 
Doc  Smith  of  which  complaint  may  properly 
be  made.  Smith  had  testified  to  facts  which, 
if  true,  made  it  impossible  for  the  defendant 
to  liave  seen  him  in  Jackson  on  May  4, 
1912.  No  one,  however,  liad  asked  Smith  the 
direct  question  whether  or  not  he  saw  de- 
fendant in  Jackson  on  that  day.  Thereupon 
the  court  asked  the  question.  The  question 
was  the  result  of  an  effort  to  ascertain  the 
truth,  and  to  bring  before  the  Jury  the  real 
facts  of  the  case,  and  there  was  nothing  in  the 
question  or  the  form  in  which  it  was  put 
from  which  could  be  gathered  the  court's 
opinion  of  the  facts  or  of  the  weight  or  suf- 
ficiency of  the  evidence. 

[6]  As  to  the  examination  by  the  court  of 
the  witness  Andy  Hays,  a  different  question 
is  presented.  It  will  be  observed  that  by  the 
examination  hereinbefore  set  out  the  court 
called  on  the  witness  to  testify  as  to  a  con- 
versation which  the  witness  had  had  with 
the  court  the  day  before.  There  can  be 
no  doubt  that  the  first  question  asked  by  the 
court  plainly  indicated  to  the  jury  that  the 
witness  had  had  a  conversation  with  the 
court  the  day  before  In  which  he  stated  that 
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he  was  mistaken  In  hlB  testimony.  When 
the  witness  answered,  "I  said  I  thought  I 
must  have  been  mistaken,"  the  court  was  not 
satisfied  with  his  answer.  He  went  on,  and 
for  the  purpose  of  bringing  before  the  ]ury 
what  the  witness  had  really  stated  to  him 
asked  the  additional  question:  "That  you 
came  down  here  and  swore  that  you  saw 
them  in  Jackson  Maj  4tb,  but  that  you  were 
mistaken,  and  If  you  were  mistaken  about 
it  you  were  honestly  mistaken  about  It?" 
The  effect  of  repeating  this  question  was  to 
bring  before  the  Jury  exactly  what  the  wit- 
ness did  say  to  the  court,  and  to  Indicate  to 
the  Jury  what  the  court  thought  of  his  testi- 
mony. The  trial  court  in  discussing  this 
phase  of  the  case  in  a  written  opinion  over- 
ruling the  motion  for  a  new  trial  used  the 
following  language:  "The  situation  present- 
ed was  not  free  of  embarrassment  for  the 
Judge.  Three  courses  were  open  to  him. 
When  the  witness  Hays  had  testified  as  he 
did.  one  was  to  play  the  part  of  the  figure- 
head and  the  silent  witness  of  a  farce,  another 
was  to  call  the  counsel  on  both  sides  to  the 
bench  and  Impart  his  information  to  them, 
and  leave  It  to  counsel  for  the  commonwealth 
to  propound  the  question  to  the  witness ;  the 
other  was  for  the  Judge  himself  to  ask  the 
questions.  If  the  counsel  had  been  called  to 
the  bench  or  even  taken  to  another  room  for 
such  a  purpose  or  such  a  conference,  and  the 
counsel  for  the  commonwealth  had  then  pro- 
pounded the  questions  to  the  witness,  it 
would  have  been  perfectly  obvious  to  the 
Jury  that  the  information  upon  which  the 
questions  were  based  had  been  furnished  by 
the  Judge.  The  other  course,  the  other  one 
adopted  by  the  Judge,  gave  less  prominence  to 
this  Hays  episode  than  such  a  parade  would 
necessarily  have  done,  and  some  such  con- 
sideration must  have  influenced  the  Judge 
to  adopt  the  course  he  did  in  propounding 
the  questions  himself  instead  of  calling  the 
attention  of  the  counsel  to  what  the  wit- 
ness Hays  had  voluntarily  stated  to  him,  and 
having  them  ask  the  witness  the  questions. 
"The  fact  was  one  the  Jury  was  entitled  to 
hear  and  consider  and  it  cannot  be  said  that 
the  action  of  the  Judge  was  improper,  prej- 
udicial, or  Illegal." 

[6]  The  court  also  quoted  the  following 
from  the  case  of  State  v.  Anderson,  85  S.  C. 
229,  CT  8.  E.  237,  137  Am.  St  Rep.  887:  "A 
grave  responsibility  rests  upon  a  trial  Judge. 
It  is  bis  duty  to  see  to  it  that  Justice  be  done 
in  every  case,  if  it  can  be  done  according  to 
law;  and  If  he  thinks  that  the  attorney  for 
either  party,  either  from  inadvertence  or  any 
other  cause,  has  failed  to  ask  the  witnesses 
the  questions  necessary  and  proper  to  bring 
out  all  the  testimony  which  tends  to  ascer- 
tain the  truth  of  the  matter  under  Investi- 
gation, we  can  see  no  legal  objection  to  his 
propounding  such  questions;  but,  of  course, 
he  should  do  so  in  a  fair  and  Impartial  man- 
ner, and  should  not  by  the  form  or  manner  of 


his  questions  express  or  indicate  to  the  Jury 
his  opinion  as  to  the  facts  of  the  case,  or  as 
to  the  weight  or  sufficiency  of  the  evidence." 
We  fully  realize  the  fact  that  the  situation  of 
the  trial  Judge  was  embarrassing,  and  per- 
haps we  might  have  made  the  same  mistake 
that  he  did.  On  reflection,  however,  it  seems 
to  us  that  the  proper  praclce  would  have 
been  for  the  court  at  the  next  adjournment 
to  call  the  attention  of  counsel  to  the  con- 
versation which  he  bad  had  with  the  witness. 
As  it  was  Hays  was  one  of  defendant's  prin- 
cipal witnesses— the  very  man  he  claims  to 
have  gone  into  Jackson  with,  and  who  was 
present  with  him  at  the  time  that  he  claims 
to  have  seen  Smith  and  Johnson  in  Jackson. 
His  testimony,  therefore,  was  of  the  great- 
est Importance.  We  think  the  authority  dted 
by  the  trial  court  is  a  very  clear  statement 
of  the  duties  of  a  trial  Judge.  We  accept 
that  statement  as  a  fair  exposition  of  the 
law  on  the  subject,  but  it  seems  to  us  that 
the  questions  propounded  to  the  witness  Hays 
and  the  manner  of  his  examination,  though 
doubtless  not  so  Intended,  go  beyond  the  lim- 
itations pointed  out  in  that  opinion.  The 
necessary  eflTect  of  the  questions  propounded 
was  to  place  the  court  itself  in  the  attitude 
of  an  Impeaching  witness.  We  therefore  con- 
clude that  this  action  on  the  part  of  the  court 
was  prejudicial  to  the  substantial  rights  of 
the  defendant 

[7]  4.  It  Is  next  insisted  that  the  court 
erred  in  receiving  evidence  In  rebuttal  which 
should  have  been  adduced  in  chief.  Doubt- 
less there  are  a  few  instances  where  this  oc- 
curred ;  but  in  view  of  the  fact  that  the  trial 
court  has  a  reasonable  discretion  in  admitting 
testimony  in  chief  by  rebuttal  witnesses  it 
is  only  in  very  rare  instances  that  a  reversal 
will  be  decreed  on  this  ground.  Henson 
V.  Commonwealth,  139  Ky.  173,  129  S.  W. 
566;  Truax  v.  Commonwealth,  149  Ky.  703, 
149  S.  W.  1033.  But  on  another  trial  the 
state  will  Introduce  In  chief  all  its  evidence 
In  chlet 

For  the  reasons  indicated,  the  Judgment  is 
reversed,  and  cause  remanded  for  new  trial 
consistent  with  this  opinion. 


VON  COTZHAUSEN  v.  BABKER. 

(Court  of  Appeals  of  Kentucky.    June  20, 
1913.) 

1.  Aniuals  (I  26*)  — AaiSTKB's  Lisn  — En- 

FOBCEMERT— EVIDENCB. 

In  an  action  to  enforce  an  agister's  lien, 
evidence  held  to  warrant  a  finding  that  Ute 
horses  were  not  kept  by  the  plaintiff  on  shares 
under  the  terms  of  a  contract  previously  en- 
tered Into  with  the  defendant,  but  were  board- 
ed for  a  fixed  compensation. 

[Ed.    Note. — For   other   cases,    see   Animals, 
Cent  Dig.   {§  54-69;    Dec.  Dig.  {  26.»] 

2.  Action  ($  59*)— Consolidation— Eerot— 
Pleading. 

Where  plaintiff  brought  four  actions  for 
the   enforcement  of  an  agister's  Hen   for   the 
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beep  of  horses,  covering  different  periods  of 
time,  and  all  of  wliich  were  consolidated  for 
trial,  and  two  of  the  petitions  were  defective 
for  not  stating  the  ownership  of  the  horses,  the 
petitions  should  ail  be  considered  as  one,  so 
that  the  defects  in  one  will  be  cured  by  the 
allegations  in  the  others. 

[Ed.  Note.—For  other  cases,  see  Action,  Cent 
Dig.  {§  600-698;   Dec  Dig.   |  59.*] 

3.  Animals  ({  26*)  —  Aqisteb's  Lien  — En- 
FOBCEMENT— Pasties. 

Where  a  foreign  corporation,  desiring  to 
Iceep  stock  in  the  state,  put  it  in  charge  of 
its  president,  with  full  power  to  make  con- 
tracts with  reference  thereto,  for  the  purpose 
of  evading  corporation  laws,  neither  the  presi- 
dent nor  the  corporation  are  prejudiced  b; 
the  failure  of  the  court  to  make  the  corpora- 
tion a  party  to  an  action  against  the  president 
to  enforce  an  agister's  lien,  when  the  president 
did  not  ask  that  it  be  done. 

[Ed.    Note. — For    other    cases,   see   Animals, 
Cent  Dig.  IS  54-69 ;    Dec.  Dig.  §  26.*] 

4.  COBPOBATIONS     (|    653*)— CONTRACTS— PEB- 
80NAL    I^IABILITT   OF   OFFICEBS. 

In  such  a  case  the  president  has  rendered 
himself  personally  liable  on  the  contract  al- 
though the  agister  knew  the  stock  was  owned 
by  tiie  corporation,  and  a  personal  judgment 
can  be  rendered  against  him. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  §{  2547-2549 ;   Dec.  Dig.  |  653.*] 

5.  Animals   (i  26*)  —  Aoistkb'b  IdBN  — En- 
roBCEMENT— Limitations. 

In  an  action  to  enforce  an  agister's  lien 
given  by  Ky.  St  |  2500,  where  the  agister's 
compensation  was  a  fixed  price  per  month,  but 
no  time  for  payment  was  specified,  the  plaintiff 
had  a  right  to '  retain  the  stock  until  his  bill 
was  paid,  and  maintain  an  action  to  enforce 
his  lien,  even  though  part  of  the  bill  was  for 
keeping  the  stock  more  than  six  months  prior 
to  the  beginning  of  the  action. 

[Ed.  Note.— For  other  cases,  see  Animals, 
Cent   Dig.   i!  54-69;    Dec.  Dig.  §  26.*]  • 

6.  Action  (J  59*)  —  Consolidation  —  Status 
OF  Pleadinqs  in  Sepabate  Action. 

Where  one,  who  is  defendant  in  four  ac- 
tions for  the  enforcement  of  an  agister's  lien 
covering  the  keep  of  the  same  horses  for  dif- 
ferent periods  of  time,  answered  in  three  of 
the  actions  after  his  demurrers  had  been  over- 
ruled, and  after  the  demurrer  in  the  fourth  ac- 
tion was  overruled  had  the  allegations  con- 
troverted on  the  record,  he  was  before  the 
court  in  the  fourth  action,  and  was  not  preju- 
diced by  the  consolidation  of  the  fourth  ac- 
tion with  the  others ;  it  appearing  that  the 
keeping  of  the  horses  for  the  entire  time  cov- 
ered by  all  the  actions  was  admitted,  and  the 
only  question  being  whether  they  were  kept  on 
shares  or  boarded. 

[Ed.  Note. — For  other  cases,  see  Action,  Cent 
Dig.   SS   690-698;    Dec.   Dig.  «   59.*] 

Appeal  from  Circuit  Court,  Carroll  County. 

Four  actions  by  R.  M.  Barker  against  Al- 
fred Von  Cotzhausen  consolidated  for  trial. 
Judgment  In  each  case  for  plaintifT,  and  de- 
fendant appeals.    Affirmed. 

McQuown  ft  Beckham,  of  Frankfort,  and 
Arthur  W.  Cox,  of  Carrollton,  for  appellant 
A.  C.  Van  Winkle,  of  Louisville,  and  Smith 
&  Greene,  of  Carrollton,  for  appellee. 

CLAT,  C.  Plaintiff,  B.  M.  Barker,  brought 
four  suits  against  the  defendant,  Alfred  Von 
Cotzhausen,  to  recover  certain  amounts  al- 


leged to  be  due  tor  the  keep  of  four  stallions, 
thirteen  mares,  and  four  yearling  colts.  In 
the  first  suit  Judgment  was  sought  for  keep 
of  said  stock  from  April  17,  1909,  to  Novem- 
ber 10,  1910,  In  the  sum  of  $1,045.50,  subject 
to  a  credit  of  $402.50.  In  the  second  suit 
judgment  was  sought  for  $200  for  keep  of 
a  portion  of  said  stock  from  November  10, 
1910,  to  December  12,  .1910.  By  the  tbird 
suit  Judgment  was  sought  for  $417.50  for 
keep  of  a  portion  of  said  stock  from  Decem- 
ber 12,  1910,  to  February  12,  191L  By  the 
fourth  suit  Judgment  was  sought  for  ^9S.91 
for  keep  of  a  portion  of  said  stock  from 
February  12,  1911,  to  August  25,  1911.  In 
each  of  these  suits  a  lien  was  asserted  on 
said  stock  for  the  amount  of  their  keep  un- 
der section  2500,  Kentucky  Statutes.  De- 
murrers were  filed  to  each  of  the  petitions 
and  overruled.  The  material  averments  of 
the  first  three  named  petitions  were  con- 
troverted by  answers.  After  the  demurrer  to 
the  fourth  petition  was  overruled,  the  af- 
firmative allegations  thereof  were  controvert- 
ed of  record.  The  cases  were  all  consolidat- 
ed, and  on  final  hearing  plalntifr  was  given 
a  Judgment  against  defendant  for  the  sum  of 
$1,849.91,  with  Interest,  and  adjudged  a  lien 
on  the  stock,  which  the  commissioner  was 
directed  to  sell.  From  the  Judgment  so  en- 
tered, the  defendant  appeals. 

[1]  Briefly  stated,  the  facts  are  as  follows: 
In  April,  1908,  plaintiff  was  engaged  in  farm- 
ing In  Carroll  county,  Ky.  The  farm  belong- 
ed to  his  mother.  Defendant  was  president 
and  general  manager  of  the  Progress  Blue 
Ribbon  Farm,  a  Wisconsin  corporation.  A 
meeting  between  plaintiff  and  defendant  took 
place  at  Milwaukee.  At  that  time  certain 
contracts  were  drawn  up  between  defendant 
and  the  Rlchlawn  Stock  Farm,  stated  in  the 
contracts  to  be  a  copartnership  composed  of 
V.  A.  Barker,  W.  E.  Fisher,  and  plaintiff. 
These  contracts  are  of  great  length,  and 
provide  for  the  keeping  on  shares  of  stock 
to  be  sent  by  Von  Cotzhausen  to  the  Rich- 
lawn  Stock  Farm.  There  was  also  a  con- 
tract by  which  It  was  proposed  to  organize  a 
corporation  which  should  acquire  the  Rich- 
lawn  Stock  Farm,  and  the  Blue  Ribbon  Farm 
should  furnish  it  stallions  and  mares  for 
breeding  purposes.  Plaintiff  was  to  be  the 
general  manager  of  the  new  corporation. 
Farms  and  agencies  for  the  sale  of  the  stock 
thus  bought  were  to  be  established  at  Lex- 
ington, Memphis,  and  other  points.  When 
plaintiff  returned  home,  his  mother,  Mrs. 
Barker,  and  W.  E.  Fisher,  his  brother-in- 
law,  declined  to  ratify  the  contracts.  Plain- 
tiff advised  Von  Cotzhausen  of  this  fact  In 
this  letter  he  asked  If  he  could  not  make 
some  personal  deal  with  defendant  On 
April  28,  1908,  defendant  answered  plalntlfTs 
letter,  and  expressed  bis  regret  that  the  ne- 
gotiations could  not  be  carried  out  In 
April,   1909,   defendant  came   to   Lexington. 
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He  telegraphed  plalntlfF  that  he  had  direct- 
ed a  car  of  horses  sent  to  Madison,  Ind., 
and  wished  plaintiff  to  call  there  for  same. 
Plaintiff  claims  that  be  advised  defendant 
that  he  could  not  in  any  event  take  any  more 
than  four  .of  the  horses  on  the  shares,  and 
be  would  only  take  these  provided,  on  inspec- 
tion, tbey  appeared  to  be  the  kind  that  be 
conid  use.  Plaintiff  says  that  when  he  went 
to  Madison  to  Inspect  the  horses  he  found 
them  in  wretched  condition,  although  a  letter 
written  about  that  time  to  defendant  would 
seem  to  Indicate  the  contrary.  Thereupon 
plaintiff  at  once  telephoned  defendant  that 
he  would  not  take  the  horses  except  as 
boarders.  Defendant  requested  plaintiff  to 
come  to  Cincinnati  and  go  over  the  situation 
with  him.  He  then  told  defendant  the  terms 
upon  which  he  would  keep  the  stock  for 
the  time  being.  Defendant  acceded  to  these 
terms,  although  be  stated  at  the  time  that 
the  stock  would  be  removed  from  the  farm 
within  a  short  period  of  time.  Thereafter 
plaintiff  repeatedly  asked  for  shipping  direc- 
tions for  these  horses.  On  April  23,  1909, 
defendant  wrote  plaintiff  that  be  understood 
that  the  colts  of  that  year  belonged  entirely 
to  him,  free  of  cost.  He  claims  in  this  let- 
ter that  the  confusion  relative  to  the  ship- 
ment was  due,  in  whole  or  In  part,  to  defend- 
ant's failure  to  advise  him  that  he  would 
not  accept  the  stock  on  shares.  Thereupon 
plaintiff  wrote  defendant  that  he  did  not 
agree  to  take  the  stock  on  shares,  and  would 
not  keep  them  on  such  terms.  He  then 
states  the  terms  upon  which  be  was  willing 
to  allow  the  stock  to  remain  on  bis  place, 
and  informs  defendant  that  If  be  does  not 
wish  the  stock  to  remain  there  to  indicate 
where  he  desires  the  stock  shipped.  On  May 
18,  1909,  defendant  wrote  plaintiff  that  be 
recalled  the  conversation  they  had  at  Cin- 
cinnati, and  that  while  under  the  present 
arrangement  be  was  bearing  the  burden  of 
the  keep  of  the  horses  be  would  try  to  forget 
the  unpleasant  features  of  the  matter  and 
continue  his  friendly  feeling  for  plaintiff.  In 
this  letter  be  inclosed  a  check,  amounting 
to  $104,  for  the  keep  of  the  horses  and  the 
expense  In  connection  with  them.  On  May 
26,  1909,  defendant  wrote  that  be  under- 
stood that  the  colts  for  the  present  year 
were  to  belong  to  him,  free  of  cost.  In  all 
of  bis  letters,  however,  he  is  still  insisting 
that  plaintiff  handle  the  horses  on  shares,  or 
in  some  way  or  other.  On  June  27,  1909, 
plaintiff  again  informs  defendant  that  be 
does  not  desire  to  keep  the  horses  on  shares. 
He  further  tells  him  that  be  is  ready  to  ship 
the  horses  away,  unless  the  terms  were  sat- 
isfactory to  defendant,  and  asks  for  shipping 
directions.  On  July  27,  1909,  defendant  paid 
plaintiff  $83.95  in  part  setUement  for  the 
board  bill  of  these  horses.  On  November  8, 
1909,  defendant  sent  an  additional  check  for 
the  keep  of  the  horses  up  to  November  3d, 
amounting  to  $112. 


Defendant,  in  his  testimony,  explains  the 
negotiations  leading  up  to  the  contracts  of 
April,  1908.  He  says  that  Barker  represent- 
ed himself  as  having  authority  to  enter  into 
these  contracts.  Thereupon  the  contracts 
were  signed  and  delivered.  He  claims  that, 
while,  nothing  was  done  under  the  lease  con- 
tracts at  the  time,  be  and  Barker  frequently 
corresponded  with  reference  thereto.  He 
picked  the  horses,  and  Barker  prepared  for 
them,  and  when  the  horses  were  Anally  sent 
to  Barker  they  were  sent  under  the  terms  of 
the  contract  of  April,  1908.  Defendant  fur- 
ther says  that,  not  knowing  what  the  provi- 
sions of  the  corporation  laws  of  Kentucky 
were,  he  signed  the  proposed  contract  on  be- 
half of  the  Progress  Blue  Ribbon  Farm,  so 
that  the  corporation  would  not  render  it- 
self liable  to  the  Kentucky  corporation  laws. 
This  fact  was  well  known  to  Barker.  He 
further  claims  that  when  he  sent  the  con- 
signment of  horses  to  Barker  be  distinctly 
understood  that  the  horses  were  consigned 
under  and  by  virtue  of  the  provisions  of  the 
contract  of  April,  1908,  and  upon  no  other 
terms.  He  further  claims  that  it  was  not 
until  Barker  actually  got  possession  of  the 
stock  that  the  latter  claimed  that  the  stock 
was  at  bis  place  upon  any  other  terms.  He 
claims  that  the  sums  paid  for  the  keep  of  the 
stock  were  advanced  to  Barker  as  a  matter 
of  accommodation,  because  Barker  had  no 
money.  He  further  claims  that  Barker  knew 
that  the  stock  belonged  to  the  Progress  Blue 
Ribbon  Farm ;  that  the  bills  were  made  out 
against  it  and  actually  paid  by  it  He  pro- 
duces many  letters  showing  that  he  constant- 
ly brought  to  the  attention  of  Barker  the 
fact  that  the  stock  was  kept  under  the 
original  contract,  and  that  Barker  was  not 
to  charge  anything  for  their  keep,  but  was 
to  take  care  of  the  stock  on  shares. 

It  will  be  seen  that  the  evidence  as  to  the 
terms  on  which  the  stock  were  kept  by  plain- 
tiff is  very  conflicting.  Plaintiff  testifies  one 
way,  while  defendant  testifies  the  other.  Not- 
withstanding their  various  contentions,  the 
following  facts  clearly  appear:  Immediately 
after  receiving  the  stock  plaintiff  notified 
the  defendant  that  be  would  not  accept  them 
on  shares.  He  further  stated  that  if  defend- 
ant did  not  like  that  arrangement  to  give 
him  shipping  directions.  No  shipping  direc- 
tions were  ever  given.  Thereafter  defendant's 
letters  not  only  show  that  he  knew  the  stock 
were  being  kept  as  boarders,  but  knew  the 
rates  at  which  they  were  being  kept  Fur- 
thermore, he  actually  sent  plaintiff  several 
checks  in  payment  for  their  keep.  In  view 
of  these  facts,  we  see  no  reason  to  disturb 
the  finding  of  the  chancellor  in  favor  of 
plaintiff. 

[2]  It  is  Insisted  that  the  statute  gives  a 
lien  only  in  the  event  that  the  contract  for 
the  keep  of  the  stock  is  made  with  the  own- 
er, and  that  the  petitions  in  two  of  the  cases 
do  not  allege  that  the  defendant  was  the 
owner  of  the  stock.     It  appears,  however. 
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that  the  petitions  In  the  other  two  cases  do 
allege  such  ownership.  As  the  several  causes 
of  action  are  between  the  same  parties,  and 
were  consolidated,  the  petitions  should  be 
read  together  and  considered  as  one.  The  al- 
legations defectively  stated  or  totally  omit- 
ted in  one  pleading  are  supplied  by  the  aver- 
ments contained  in  another,  and  a  defect  in 
the  pleadings  will  be  held  to  exist  only  when, 
considering  them  as  a  whole,  a  material  aver- 
ment is  found  to  be  omitted.  Pioneer  Fuel 
Co.  v.  St  Peter  Street  Imp.  Co.,  64  Minn.  386, 
67  N.  W.  217;  Castro  v.  Whltlock,  15  Tex. 
437. 

[3, 4]  It  is  further  insisted  that,  although 
the  pleadings,  taken  as  a  whole,  allege  owner- 
ship by  defendant,  yet  the  proof  utterly  falls 
to  show  that  the  defendant  was  the  owner 
of  the  stock  in  question,  but  does  show  that 
the  Progress  Blue  Ribbon  Farm,  a  corpora- 
tion, owned  the  stock.  It  is  therefore  insist- 
ed that  it  was  error  not  only  to  adjudge 
plaintltt  a  lien  on  the  stock  without  making 
the  Progress  Blue  Ribbon  Farm  a  party,  but 
also  to  render  a  personal  Judgment  against 
defendant  Defendant  himself  states,  how- 
ev»,  that  the  stock  was  turned  over  to  him 
to  make  contracts  with  reference  thereto,  for 
the  purpose  of  evading  the  corporation  laws 
of  Kentucky.  Having,  for  the  purpose  of 
evading  the  corporation  laws  of  Kentucky, 
put  the  stock  in  defendant's  charge,  with 
full  power  to  make  contracts  with  reference 
thereto,  and  having  vested  him  with  the  ap- 
parent ownership  of  the  stock,  neither  the  de- 
fendant nor  the  corporation  will  be  heard  to 
say  that  any  of  the  corporation's  rights  were 
prejudiced  by  the  failure  of  the  court  to  make 
the  corporation  a  party,  when  the  defendant 
did  not  ask  that  this  be  done.  And  having 
made  the  contracts  in  his  own  name.  In 
order  that  the  corporation  of  which  he  was 
the  president  might  not  subject  Itself  to  any 
liability  under  the  corporation  laws  of  Ken- 
tucky, and  credit  having  been  extended  to 
him  in  his  Indlvidnal  capacity,  he  thereby 
rendered  himself  personally  liable  on  the 
contract 

[6]  But  It  is  Insisted  that  the  agister's  lien 
given  by  section  2500,  Kentucky  Statutes,  is 
subject  to  the  laws  and  restrictions  provided 
in  t&e  case  of  a  landlord's  lien  for  rent,  and 
that  plaintiUf  has  been  given  a  lien  for  keep 
that  was  due  for  a  longer  time  than  provid- 
ed by  the  statutes  in  the  case  of  a  landlord's 
lien.  In  interpreting  the  landlord  lien  stat- 
utes it  has  been  held  that,  as  between  a  land- 
lord and  other  lienholders,  the  landlord  can- 
not assert  his  lien  for  rent  that  has  been  due 
more  than  90  days.  As  between  the  land- 
lord and  creditors  not  lienholders,  he  cannot 
assert  his  lien  for  rent  that  has  been  due 
for  more  than  120  days.  As  between  the 
landlord  and  the  tenant  however,  the  land- 
lord cannot  assert  his  lien  for  rent  that  has 
been  due  for  more  than  6  months.  Petry, 
etc.,  ▼.  Randolph,  etc.,  85  Ky.  351,  8  S.  W. 


420,  9  Ky.  Law  Bep.  14.  In  the  case  under 
consideration,  bowerer,  the  contract  for  tbe 
keep  of  the  stock  was  at  wlIL  While  tbe 
stock  were  to  be  paid  for  at  a  certain  rate 
per  month,  no  time  for  payment  was  fixed. 
That  being  true,  it  cannot  be  said  that  the 
keep  was  due  at  any  particular  time,  or  tbat 
plaintiff  was  given  a  lien  for  keep  that  bad 
been  due  for  more  than  6  month&  The  stock 
stUl  being  in  the  possession  of  plaintiff,  he 
had  tbe  right  to  retain  the  stock  until  bis 
bill  for  keep  was  paid.  Speth  v.  Bransman, 
84  S.  W.  1149.  27  Ky.  Law  Rep.  295. 

[8]  There  is  no  merit  in  defendant's  con- 
tention that  he  was  not  before  the  court  In 
the  fourth  suit  that  was  filed,  and  that  tbe 
court  erred  to  bis  prejudice  in  consoUdatiiis 
that  suit  with  the  others  and  Bubmitting  tbe 
case  for  judgment  The  record  shows  that 
be  entered  his  appearance  to  the  fourth  suit 
not  only  by  filing  a  demurrer  thereto,  but 
by  having  the  allegations  of  tbe  petition  con- 
troverted of  record.  It  is  admitted  that 
plaintiff  kept  tbe  stock  for  the  time  set 
forth  in  tbe  fourth  petition.  Tbe  only  real 
issue  between  the  parties  was  whether  they 
were  kept  on  shares  or  as  boarders.  Several 
hundred  pages  Of  proof  were  taken  on  this 
question,  and  it  Is  not  seriously  contended 
that  defendant  had  any  additional  proof 
which  he  could  have  taken,  but  was  not  given 
an  opportunity  to  take. 

Judgment  affirmed. 


O'KELLT  et  aL  v.  LOCKWOOD  et  aL 

(Court  of  Appeals  of  Kentucky.    Jane  W, 
1913.) 

1.  Counties   (8  50*)— Fiscal   Coitbt— Dels- 

OATION  OF  POWEB  TO  MaKE  CONTRACT. 

Under  Ky.  St.  |  4315,  providing  that  in 
counties  where  roads  are  worked  by  taxation 
it  shall  be  the  duty  of  the  supervisor  of  roads, 
or  county  judge,  to  advertise  that  the  fiscal 
court  will  receive  bids  to  let  to  the  lowest  and 
best  bidder  (who  shall  give  bond  with  snrety 
approved  b^  such  court)  the  working  and  keep- 
ing in  repair  of  all  roads  in  the  coanty,  except 
those  previously  contracted  for,  where  an  or- 
der of  the  fiscal  court  directing  a  commissioner 
thereby  appointed  to  make  a  contract  for  work- 
ing the  roads  with  a  bidder  neither  referred  to 
his  bid  or  to  the  plans  and  specifications  un- 
der which  it  was  made,  directed  the  terms  op- 
en which  tbe  contract  was  to  be  made,  nor  in- 
dicated the  nature  or  amount  of  the  bond  which 
be  was  to  take  and  accept,  the  action  of  the 
commissioner  thereunder  was  void,  since  it 
involved  the  exercise  of  judgment  and  discre- 
tion which  the  fiscal  court  could  not  delegate. 
[Ed.  Note. — For  other  cases,  see  Coanties« 
Cent  Dig.  {  61;    Dec.  Dig.  S  50.»] 

2.  Counties  (§  50*)— Fiscal  Court— Deuoa- 
TioN  OF  Power  to  Make  Contract. 

Under  Ky.  St  |  4315,  requiring  the  super- 
visor of  roads,  or  county  judge,  in  counties  in 
which  roads  are  worked  by  taxation,  to  adver- 
tise that  the  fiscal  court  will  receive  bids  to 
let  out  to  the  lowest  and  best  bidder  (who 
shall  give  bond  With  saret];  approved  by  the 
court)  the  working  and  keeping  in  repair  of  all 
roads,  except  those  previoudy  contracted  for, 
the  fiscal  court  could  not  delegate  to  a  commis- 
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sioner  appointed  by  it  the  power  to  approve 
the  contractor's  bond  whether  or  not  the  ac- 
ceptance of  the  bond  involved  the  exercise  of 
a  discretion;  the  statute  vesting  that  power 
solely  with  the  fiscal  court. 

[Ed.  Note.— For  dther  cases,  see  Counties,- 
Cent  Dig.  |  61;    Dec.  Dig.  {  BO.*] 

8.  CouNTiBS  (§  49*)— FisoAi.  CoiniT— MoDB  of 

Action. 

The  fiscal  court  of  a  county  can  act  onlji 
through  orders  duly  recorded  in  the  manner  re- 
quired by  law. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent.  Dig.  §§  56-60;  Dec  Dig.  S  49.*] 

4.  Counties    (|  124*)— Unauthobized  Con- 

TBACTS— Ratification. 

A  fiscal  court,  after  accepting  a  bid  for 
working  the  roads  of  the  county,  entered  an 
order  appointing  a  commissioner  to  make  a 
contract  with  aiid  take  the  bond  of  the  bidder, 
without  in  any  way  directing  the  terms  of  the 
contract.  Although  the  contract  was  void  be- 
cause of  the  court's  lack  of  power  to  delegate 
to  the  commissioner  the  power  to  make  the 
contract  and  accept  the  bond,  both  the  court 
and  the  contractor  acted  in  good  faith,  assum- 
ing that  the  contract  was  a  binding  obligation. 
Thereofter  the  court  entered  another  order  ap- 
pointing a  new  commissioner  to  make  a  new 
contract  for  the  purpose  of  correcting  a  mis- 
take, and,  by  a  subsequent  order,  accepted  and 
approved  the  corrected  contract  and  the  con- 
tractor's bond.  Heli,  that  the  court  thereby 
ratified  the  action  of  its  original  commissioner, 
and  made  the  new  contract  relate  back  to  the 
original  transaction  and  be  binding. 

[Ed.  Note.— For  other  cases,'  see  Counties, 
Cent  Dig.  $  185;   Dec.  Dig.  {  124.*] 

Appeal  from  Circuit  Court,  Boyd  County. 

Action  by  Frank  Lockwood  and  others 
against  John  O'Kelly  and  others.  From  a 
judgment  making  an  injunction  against  de- 
fendants perpetual,  they  appeal.  Reversed 
with  directions. 

Dinkle  &  Pricbard  and  3.  3.  Montague,  all 
of  Catlettsburg,  for  appellants.  Laban  T. 
Everett  and  John  F.  Coldiron,  both  of  Cat- 
lettsburg, for  appellees. 

TURNER,  J.  After  due  advertisement, 
the  fiscal  conrt  of  Boyd  county  at  its  April 
term,  1912,  opened  bids  for  the  working  and 
keeping  in  repair  of  the  roads  for  two  years, 
under  the  provisions  of  section  4315  of  the 
Kentucky  Statutes.  The  appellant  O'Kelly, 
being  the  lowest  bidder,  was  awarded  the 
contract 

On  tbe  2d  day  of  April,  1912,  the  foUow- 
Ing  order  was  entered:  "Bids  opened  for 
the  maintenance  of  roads  of  Boyd  county  and 
contract  awarded  to  John  O'Kelly,  bis  bid 
being  tbe  lowest,  $21.85  per  mile." 

At  the  same  term,  and  on  tbe  4tb  day  of 
April,  the  following  order  was  entered:  "Or- 
dered that  F.  C.  Malln,  county  attorney,  be 
and  be  is  hereby  appointed  a  couunissioo- 
er  to  make  contract  and  take  bond  of  John 
O'Kelly  in  tbe  matter  of  maintaining  roads 
of  Boyd  county." 

Thereafter,  and  on  tbe  8tb  day  of  April, 
Malin,  as  commissioner,  attempted  to  enter 
into  a  contract  with  appellant  for  and  on 


behalf  of  the  Boyd  county  flsc&l  court  under 
bis  supposed  authority,  and  at  the  same  time 
undertook  to  accept  from  appellant  O'Kelly, 
a  bond  for  the  faithful  performance  of  bis 
contract  as  provided  by  section  4315.  Tbese 
papers  were  subsequently  filed  with  tbe  coun- 
ty court  derk,  but  neither  of  tbem  were 
ever  reported  to  tbe  fiscal  court  of  Boyd 
county,  or  approved  or  ratified  by  any  order 
of  that  court  O'Kelly,  assuming  that  he 
had  a  valid  contract  with  tbe  county,  pro- 
ceeded at  once  to  make  subcontracts,  to  buy 
machinery,  and  to  have  tbe  work  done. 

In  August  1912,  appellees,  residents  and 
taxpayers  of  Boyd  county,  conceiving  tbe 
paper  so  signed  by  O'Kelly  and  Malln  to 
be  void  and  of  no  binding  effect  upon  tbe 
county,  instituted  this  action  against  O'Kelly, 
tbe  county  judge,  members  of  the  fiscal 
court,  and  other  county  officers,  seeking  to 
enjoin  them  from  proceeding  under  tbe  con- 
tract, or  paying  to  O'Kelly  or  any  of  his 
subcontractors   any   money   thereunder. 

Pending  the  action,  and  on  tbe  2d  day  of 
September,  1912,  the  Boyd  county  fiscal  court 
entered  an  order  reciting  tbe  fact  that  it 
had,  in  open  court  on  tbe  2d  day  of  April, 
1912,  opened  the  various  bids  and  considered 
tbe  same,  and  found  O'Kelly  to  be  the  low- 
est and  best  bidder,  and  that  O'Kelly's  bid 
was  a  Md  of  $21.85  per  mile  per  year  for 
each  of  the  years  of  1912  and  1913,  and  that 
same  bad  been  accepted  and  approved  by 
the  court,  and  that  at  the  same  term  it  had 
appointed  Malln  its  commissioner  to  draft 
and  enter  into  a  written  contract  with 
O'Kelly  on  behalf  of  the  county  in  accord- 
ance with  the  specifications  already  on  file, 
and  that  it  bad  directed  him  (Malln)  to 
emlmdy  in  said  contract  that  O'Kelly  was 
to  receive  $21.85  per  mile  for  each  of  the 
said  years,  but  that  Malin  by  mistake  so 
drew  said  contract  that  O'Kelly  was  to 
maintain  and  keep  in  repair  tbe  said  roads 
for  the  years  1912  and  1913  for  tbe  sum 
of  $21.85  per  mile;  and  for  the  purpose  of 
correcting  said  contract  and  supplying  the 
orders  of  tbe  court  in  regard  thereto,  and 
correcting  tbem,  it  appointed  another  special 
commissioner  for  and  on  behalf  of  tbe  coun- 
ty and  the  fiscal  court  to  correct  and  amend 
said  contract  so  tbat  it  might  conform  to 
the  spedflcations  and  with  tbe  terms  of 
O'Kelly's  bid. 

On  the  6th  day  of  September,  the  said  fis- 
cal conrt  entered  the  following  order:  "This 
day  came  C.  L.  Williams,  commissioner  act- 
ing in  behalf  of  Boyd  county  to  make  cor- 
rected contract  with  John  O'Kelly  for  main- 
tenance and  repair  of  the  graded  dirt  roads 
in  Boyd  county,  Ky.,  and  produced  said  cor- 
rected contract,  duly  signed  and  executed 
by  C.  L.  Williams,  commissioner  aforesaid, 
and  said  John  O'Kelly,  which  contract  was 
read  in  open  court  and  upon  motion  duly 
seconded   and   carried,   it   is   ordered   tbat 
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said  corrected  contract  be  and  the  same  Is 
hereby  accepted  and  approved  and  ordered 
flied,  and  It  Is  further  ordered  that  the  bond 
offered  by  said  John  O'Kelly,  .duly  exe- 
cuted by  himself  as  principal  and  the  Mary- 
land Casualty  Co.  as  surety,  for  the  faith- 
ful performance  of  said  contract  this  day 
executed,  be  and  the  same  is  hereby  accept- 
ed and  approved  and  ordered  filed." 

Upon  the  filing  of  the  original  petition  the 
clerk  issued  a  temporary  restraining  order 
which  upon  final  hearing  was  made  perpetual 
by  the  circuit  court,  and  from  that  judgment 
this  appeal  is  prosecuted. 

The  record  presents  two  questions:  (1) 
Did  the  original  writing  signed  by  Malln, 
the  commissioner  acting  for  the  county,  and 
his  approval  of  the  bond  executed  by  O'Kelly, 
make  a  binding  contract  between  O'Kelly  and 
the  county?  (2)  JMd  the  subsequent  action  of 
the  fiscal  court  have  the  effect  to  cnre  any 
defects  In  the  original  contract  or  In  the 
manner  of  its  execution,  and  thereby  ratify 
the  acts  of  Its  agent  attempted  to  be  per- 
formed for  it? 

[1]  1.  The  fiscal  court  has  no  power  to 
delegate  to  an  agent  the  authority  to  do 
anything  which  involves  the  exercise  of  a 
discretion  which  by  law  is  confided  to  it, 
and  if  the  orders  of  the  court  directing  the 
commissioner  to  enter  into  the  contract  with 
O'Kelly  involved  any  such  discretion  upon 
the  part  of  the  commissioner,  or  confided  to 
him  the  doing  of  anything  which  necessitated 
the  exercise  of  his  judgment,  then  they  are 
void.  The  order  directing  Malln,  as  com- 
missioner, to  make  the  contract,  and  take 
the  bond  of  O'Kelly  was  indefinite  and  vague 
as  to  the  powers  conferred  upon  the  com- 
missioner; it  neither  referred  to  the  bid 
of  O'Kelly,  nor  to  the  plans  and  speclflca- 
tiona  under  which  that  bid  was  made;  it 
did  not  direct  the  terms  upon  which  the 
contract  was  to  be  made,  nor  did  It  indi- 
cate the  nature  or  amount  of  the  bond 
wl.:^-h  he  was  to  take  and  accept  Under  the 
terms  of  that  order  the  action  of  the  com- 
missioner necessarily  contemplated  the  ex> 
erdse  of  his  own  judgment  and  discretion 
about  these  matters,  and  was  therefore  void. 
Floyd  County  v.  Owego  Bridge  Co.,  143  Ky. 
693,  137  S.  W.  237;  Kozee  v.  Commonwealth, 
139  Ky.  66,  129  S.  W.  327;  MlUikin  v.  Gll- 
lum,  135  Ky.  280,  122  S.  W.  151. 

[2,  3]  But  even  If  this  were  not  so,  under 
the  express  terms  of  section  4315  of  the 
Kentucky  Statutes,  it  is  the  duty  of  the  fiscal 
court  itself  to  approve  the  bond  of  the  con- 
tractor, and  it  has  no  authority  to  delegate 
that  right  to  another.  The  only  way  in 
which  the  fiscal  court  of  a  county  can  act 
is  through  its  orders  duly  recorded  in  the 
manner  required  by  law;  and  even  if  the  or- 
ders of  the  court  had  been  drawn  so  as  to 
leave  no  discretion  in  the  commissioner  as  to 
the  character  of  the  contract  to  be  entered 
into  with  O'Kelly,  still  the  fiscal  court  could 


not  have  delegated  to  him  the  authority  to 
approve  the  bond.  The  acceptance  of  the 
bond  necessarily  Involved  the  exerdae  of  a 
discretion;  but  If  It  did  not,  that  power 
■rested  under  the  statute  ^lely  wltb  the  fiscal 
court,  and  its  approval  could  be  made  in  no 
event  by  any  other  person  or  body,  or  In 
any  manner  except  by  an  order  duly  entered 
6n  its  record. 

[4]  2.  But  it  is  clear  from  the  record  that 
the  fiscal  court  and  O'Kelly  were  in  the  first 
place  each  acting  in  good  faith,  and  that 
they  each  thought  they  had  entered  Into  a 
binding  obligation;  and  the  question  remains. 
Under  these  conditions  had  the  fiscal  court 
the  power  by  subsequent  orders  to  correct 
its  oversights  and  errors  previously  made 
in  its  effort  to  enter  into  this  contract,  so 
as  to  ratify  its  original  action  and  that  of 
its  commissioner,  and  make  the  contract  re- 
late back  to  the  original  transaction  and  be 
binding? 

The  orders  of  September,  1912,  of  the  fis- 
cal court  evidence  an  unmistakable  desire 
upon  its  part  to  take  such  steps  as  would 
make  binding  the  original  attempted  con- 
tract with  O'Kelly.  The  original  attempt 
was  futile;  the  requirements  of  the  law  were 
not  followed,  and  it  was  manifestly  the  pur- 
pose of  the  fiscal  court  to  take  such  steps  as 
would  make  binding  that  which  it  Iiad  pre- 
viously attempted  to  do.  Whether  public 
or  .quasi  public  corporations  may  subsequent- 
ly ratify  void  efforts  of  their  agents  made 
in  good  faith  under  their  orders  to  enter 
into  contracts  is  not  an  open  question.  In 
the  case  of  Montgomery  County  v.  Taylor, 
142  Ky.  547,  134  S.  W.  894,  the  Menifee  coun- 
ty fiscal  court  had  previously  appointed  Its 
commissioners  to  treat  with  the  Montgomery 
county  fiscal  court  as  to  the  settlement  of  a 
tax  claim  which  Montgomery  county  had 
against  Menifee  county.  The  commissioners 
so  appointed  by  Menifee  county  met  a  simi- 
lar body  from  Montgomery  county  and  enter- 
ed Into  a  written  settlement  of  the  con- 
troversy, and  made  a  written  report  to  the 
fiscal  court  of  Menifee  county;  but  that 
report  was  never  in  terms  ratified  or  ap- 
proved by  the  Menifee  fiscal  court  But  sub- 
sequently the  Menifee  fiscal  court  did  enter 
such  orders  and  take  such  steps  as  to  show 
an  intention  npon  its  part  to  carry  oat  the 
compromise  so  made  by  its  commissioners, 
and  this  court  in  treating  the  subsequent 
orders  and  acts  as  a  ratification  said:  "While 
the  order  of  August  14,  1893,  does  not  In 
terms  approve  the  action  of  the  Menifee 
commissioners,  the  action  of  the  Menifee 
county  court  in  referring  to  the  original  ap- 
pointment of  the  commissioners,  in  setting 
forth  the  fact  that  these  commissioners  had 
come  to  terms  with  the  Montgomery  county 
commissioners,  in  setting  out  the  territory 
in  Menifee  county  •  •  •  and  In  levying 
a  tax  thereon  and  appointing  a  collector  to 
collect   the   same,   cannot  be   construed  In 
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any  other  light  than  as  an  act  ot  latlfl- 
cation." 

In  that  case  the  contract  was  held  to  hare 
been  ratified  by  subsequent  orders  and  con- 
duct, although  there  was  no  ratification  In 
terms,  whereas  in  this  case  there  is  expre»» 
subsequent  ratification.  The  contract  at- 
tempted to  be  made  in  the  beginning  was  one 
which  was  within  the  power  of  the  fiscal 
court  to  make,  and  the  fact  that  its  agent 
did  not  take  the  required  steps  to  make  it 
a  binding  obligation,  does  not  deprive  the 
governing  body  of  the  county  of  the  power 
to  thereafter  validate  and  ratify  that  con- 
tract so  as  to  make  it  binding  from  the  be- 
ginning. Page  on  Contracts,  vol.  2,  |{  1063 
and  1064. 

For  the  reason  indicated  the  Judgment  Is 
reversed,  with  directions  to  enter  a  Judgment 
in  conformity  herewith. 


AMERICAN   PATRIOTS   v.   CAVANAUGH. 

(Court  of  Appeals  of  Kentucky.    June  20, 
1913.) 

1.  insttkanoe  (|  801*)— settlement— actions 
— Tendkb. 

One  suing  for  the  balance  alleged  to  be 
due  on  a  fraternal  benefit  certificate  need  not 
tender  the  amount  paid  and  admittedly  due 
tliereunder. 

[Ed.  ■  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  f  1984 ;    Dec.  Dig.  |  801.*] 

2.  Insitbance  (I  718*)  —  Fbatebnai.  Insttb- 
AMCE— Statutoby  Reottlation. 

Ky.  St.  §  679,  providing  that  all  policies 
or  certificates  shall  have  attached  thereto  a 
correct  copy  of  the  application  and  the  portion 
of  the  constitution,  by-laws,  or  other  rules 
referred  to  or  they  shall  not  be  considered  a 
part  of  the  contract,  controls  contracts  made  by 
a  fraternal  benefit  society  prior  to  act  March 
24,  1906  (Laws  1906,  c.  141),  amending  the  sec- 
tion so  as  to  exempt  from  its  provisions  fra- 
ternal benefit  societies. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  {  1854;    Dec  Dig.l  7ia»] 

8.  INSUBANCK  (I  718*)  —  Fbatebnai.  Insitb- 
ance—"Contbact"— Statutes. 

Under  Ky.  St  {  679,  providing  that  all 
policies  or  certificates  shall  have  attached  there- 
to a  copy  of  the  application  and  the  portion  of 
the  constitution  or  by-laws  referred  to  or  they 
cannot  be  considered  a  part  of  the  contract,  a 
certificate  issued  by  a  fraternal  society  is  the 
contract  unless  the  constitution  or  by-laws 
are  attached  thereto. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  i  1854;   Dec.  Dig.  {  718.* 

For  other  definitions,  see  Words  and  Phrases. 
VOL  2,  pp.  1513-1534;    vol.  8,  pp.  7615,  7616.] 

4.  Appeal  and   Ebbob  (§  878*)— Questions 

Reviewable— Cboss- Appeal. 

Where  plaintiff,  suing  on  a  fraternal  bene- 
fit certificate,  entitled  to  recover  $1,000,  the 
face  of  the  certificate,  did  not  prosecute  a  cross- 
appeal  from  a  judgment  for  a  less  sum,  the 
court,  on  appeal  by  the  society,  could  not  re- 
view the  error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  (3ent  Dig.  |§  3573-3580;  Dec  Dig.  | 
878.*] 


5.  Insubance  (S  801*)  —  Sbtileubnts  —  CioN- 
sidebation. 

Where  a  beneficiary,  in  a  fraternal  benefit 
certificate,  without  understanding  her  rights, 
accepted  a  less  sum  than  that  provided  for  in 
the  certificate,  the  acceptance  was  without  con- 
sideration. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  §  1984 ;  Dec.  Dig.  §  801.*] 

6.  Insurance  (§  801*)  —  Fraternal  Insur- 
ance—Settlements — Fbaud. 

Evidence  held  to  support  a  finding  that  a 
settlement  procured  by  a  fraternal  society  from 
a  beneficiary  was  procured  by  fraud  of  the  so- 
ciety. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  i  1984 ;   Dec.  Dig.  |  801.*] 

Appeal  from  Circuit  Court,  Christian 
Ck>unty. 

Action  by  Elmlra  S.  Cavanaugh  against  the 
American  Patriots.  From  a  Judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

Hunter,  Wood  &  Son,  of  Hopkinsville,  for 
appellant.  0.  H.  Bush,  of  Hopkinsville,  for 
appellee. 

CLAY,  0.  In  the  month  of  April,  1904, 
the  National  Fraternal  Union,  a  fraternal 
benefit  society  created  and  organized  under 
the  laws  of  this  state.  Issued  to  Lee  Cava- 
naugh, of  Hopkinsville,  Ky.,  a  certificate  of 
membership  entitling  him  "to  participate  in 
the  benefit  fund  of  the  National  Fraternal 
Union,  in  the  sum  of  not  to  exceed  |1,000, 
payable  in  case  of  his  death  to  his  wife  El- 
mlra Cavanaugh,  as  now  or  may  hereafter 
be  provided  for  in  the  constitution  and  laws 
of  the  order."  The  certificate  also  contains 
the  following  provision:  "The  constitution 
and  laws  as  now  enacted,  or  as  may  be  here- 
inafter legally  enacted,  together  with  the 
statements  made  in  the  application  for  this 
certificate  and  the  answers  made  in  the  ap- 
plication for  this  certificate  and  the  answers 
made  in  the  health  report,  shall  be  and  are 
hereby  made  the  only  contract  or  agreement 
which  shall  bind  the  order  for  any  claims 
whatsoever."  Cavanaugh,  in  writing  accept- 
ed the  certificate  subject  to  the  terms  thereof. 

On  May  8,  1907,  the  National  Fraternal 
Union  was  consolidated  with  the  American 
Patriots,  another  fraternal  benefit  society, 
which  was  organized  and  doing  business  un- 
der the  laws  of  the  state  of  Illinois.  Under 
the  articles  of  consolidation  the  business  of 
the  consolidated  corporation  was  to  continue 
to  be  transacted  under  the  charter,  constitu- 
tion, and  by-laws  of  the  American  Patriots, 
as  expressed  in  the  contract  of  consolidation 
"now  in  force,  subject  to  amendment  or  re- 
peal as  experience  or  conditions  may  re> 
quire."  After  the  aforesaid  consolidation, 
the  American  Patriots  assumed  the  contracts, 
obligations,  and  liabilities  of  the  National 
Fraternal  Union  and  Issued  to  Lee  Cava- 
naugh the  following  agreement,  which  was 
attached  to  the  certificate  of  insurance :  "In 
consideration  of  the  contract  of  consolidation 
adopted  by  the  vote  of  the  members  of  the 
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American  Patriots  of  Springfield,  111.,  and 
the  National  Fraternal  Union  of  Murray, 
Ky.,  both  being  fraternal  beneficiary  socie- 
ties, it  is  hereby  certified  that  the  American 
Patriots  assumes  and  agrees  to  pay  the  ben- 
efits promised  in  certificate  No.  1598  Issued 
to  Lee  Cavanaugh  by  the  National  Fraternal 
Union :  Provided  that  the  member  is  In  good 
standing  at  the  date  of  death  or  disability 
insured  against" 

On  May  12,  1908,  the  American  Patriots 
adopted  the  following  amendment  to  its  con- 
stitution and  by-laws:  "Sec.  101.  All  mem- 
bers of  the  society  holding  certificates  of  mem- 
bership providing  for  the  payment  of  death 
benefits  but  written  on  lower  rates  than  the 
table  of  rates  as  set  forth  in  section  62  of 
the  constitution  may  continue  their  member- 
ship in  the  order  by  paying  a  lower  rate, 
but  each  such  certificate  shall  be  charged 
with  the  difference  between  the  rate  paid  by 
the  member  and  the  rate  now  in  force  as 
shown  by  the  table  of  rates  set  forth  in  sec- 
tion S2  for  the  age  at  which  he  became  a 
member  of  the  American  Patriots,  and  for  a 
period  equal  to  the  expectation  of  life  of  a 
person  of  that  age,  as  based  upon  the  Amer- 
ican Experience  Table  of  Mortality,  which 
amount  shall  be  deducted  from  any  death  or 
total  disability  benefits  that  may  become  due 
thereunder." 

Under  the  foregoing  amendment  there  was 
due  on  the  certificate  in  question  only  $545.- 
84,  whereas  under  the  by-laws  In  force  at 
the  time  the  certificate  was  Issued  the  amount 
due  was  $780.66. 

In  the  month  of  July,  1910,  Lee  Cara- 
naugh  died  a  member  in  good  standing.  The 
American  Patriots  paid  to  bis  widow,  El- 
mira  Cavanaugh,  the  sum  of  $545.84.  There- 
after she  brought  this  suit  against  the  Amer- 
ican Patriots  to  recover  the  dlfTerence  be- 
tween that  sum  and  the  sum  of  $780.66, 
which  she  alleged  to  be  due  under  the  certifi- 
cate, pleading  that  the  receipt  from  her  was 
obtained  by  fraud,  and  that  there  was  no 
consideration  for  her  agreement  to  accept 
less  than  the  amount  due.  Defendant  denied 
the  fraud  and  relied  on  the  settiement,  and 
also  pleaded  that,  under  its  constitution  and 
by-laws  as  amended,  plaintiff  was  entitied 
only  to  the  sum  paid  her.  The  case  was 
submitted  to  the  Jury,  which  returned  a  ver- 
dict in  favor  of  plaintiff.  Judgment  was  en- 
tered accordingly,  and  defendant  appeals. 

The  evidence  as  to  the  circumstances  un- 
der which  payment  was  made  is  as  follows: 
Plaintiff  says  that  defendant's  representa- 
tive came  to  her  on  the  morning  of  the  set- 
tiement and  told  her  that  he  was  in  a  hurry 
to  catch  a  train  which  would  shortiy  leave. 
She  says  that  he  represented  to  her  that 
all  her  husband  was  entitled  to  under  the 
certificate  was  the  sum  of  $545.84,  and  that 
he  had  a  check  for  her  for  that  amount.  She 
told  him  she  thought  she  was  going  to  get  a 
thousand.  He  replied  that  a  man  of  her 
husband's  age  did  not  get  as  much  as  a 


young  man,  and  said  that  she  would  bave 
to  take  that  amount  or  nothing.  She  further 
says  that,  while  she  thought  there  was  more 
due  her,  yet,  when  the  agent  told  her  the 
amount  he  offered  was  all  that  she  was  en- 
titied to,  she,  relying  on  his  statements  and 
not  knowing  her  rights,  accepted  that 
amount,  believing  that  she  would  get  notbing 
if  she  did  not  take  the  amount  offered.  On 
the  other  hand,  the  agent  of  the  company 
testifies  that  be  went  to  Mrs.  Oavanaugh's 
home  on  the  morning  of  the  settiement  He 
explained  to  her  that  he  had  come  there  to 
make  a  settlement  He  explained  to  her  tliat 
under  section  101  of  the  constitution,  the 
amendment  adopted  in  the  year  1908,  she 
was  entitied  only  to  the  sum  of  $545.84 ;  that 
the  company  was  settling  all  claims  under 
the  amendment.  He  and  plaintiff  argued  the 
matter  for  quite  a  while,  and  finally  she 
agreed  to  accept  the  check  for  $545.84  as  a 
compromise  settiement  of  her  claim. 

[1]  First  it  is  insisted  that  the  court  erred 
in  overruling  defendant's  demurrer  to  the 
petition.  The  ground  of  the  demurrer  is 
that  the  petition  failed  to  allege  a  tender  of 
the  amount  paid  plaintiff.  There  Is  no  merit 
in  this  contention.  Plaintiff's  claim  grew 
out  of  the  contract  It  is  admitted  by  de- 
fendant that  plaintiff  was  entitied  to  the 
amount  paid  her.  So  far  as  that  amount  is 
concerned,  there  is  no  controversy.  She  was 
entitled  to  that  sum  in  any  view  of  the  case. 
It  was  therefore  not  necessary  for  plaintiff 
to  restore  to  the  defendant  the  amount  which 
defendant  admitted  to  be  due  in  order  to  re- 
cover the  balance  about  which  alone  there 
was  a  dispute.  Commonwealth  Life  Insur- 
ance Ck>.  V.  Hughes,  144  Ky.  608,  139  S.  W. 
769. 

[2,  3]  It  Is  insisted  that  under  the  by-laws 
as  amended  plaintiff  was  entitied  f»  recover 
only  the  amount  paid  her.  As  to  whether  or 
not  the  by-law  in  question  was  defective  as  to 
the  certiflcate  issued  plaintiff's  husband,  we 
deem  it  unnecessary  to  decide.  At  the  time 
the  certificate  was  issued,  section  679,  Ken- 
tucky Statutes,  provides  as  follows:  "All 
policies  or  certificates  hereafter  issued  to 
persons  within  the  commonwealth  by  corpo- 
rations transacting  business  therein  under 
this  law,  which  policies  or  certificates  con- 
tain any  reference  to  the  application  of  the 
insured,  or  the  constitution,  by-laws  or  oth- 
er rules  of  the  corporation,  either  as  forming 
part  of  the  policy  or  contract  between  the 
parties  thereto  or  having  any  bearing  on 
said  contract  shall  contain  or  have  attached 
to  said  policy  or  certiflcate  a  correct  copy  of 
the  application  as  signed  by  the  applicant 
and  the  portion  of  the  constitution,  by-laws 
or  other  rules  referred  to;  and  unless  so 
attached  and  accompanying  the  policy,  no 
such  application,  constitution,  by-laws  or 
other  rules  shall  be  received  as  evidence  in 
any  controversy  l>etween  the  parties  to  or 
interested  in  said  policy  or  certificate,  and 
shall  not  be  considered  a  part  of  the  policy 
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or  of  the  contract  between  such  partle&  The 
said  policy  or  certificate,  application,  consti- 
tution, b7-law8  or  other  rules  shall  be  plainly 
printed,  and  no  portion  thereof  shall  be  In 
type  smaller  than  brevier:  Provided,  how- 
ever, that  nothing  in  this  section  shall  be 
constmed  as  applying  to  health  certificates  or 
constltDtlonal  receipts,  or  other  evidences 
used  In  reinstatement  of  a  policy  or  certifi- 
cate." 

The  foregoing  section  was  amended  by  act 
of  March  24,  1906  (Laws  1906,  c.  141),  by 
the  addition  of  the  following  provision: 
"But  the  provisions  of  this  section  and  this 
subdivision  shaU  not  apply  to  secret  or  fra- 
ternal societies,  lodges  or  councils,  which  are 
under  the  supervision  of  a  grand  or  supreme 
body,  and  secure  members  ttirough  the  lodge 
system  exclusively,  and  pay  no  commission 
nor  employ  any  agents,  except  in  the  or- 
ganization and  supervi^on  of  the  work  of 
local  subordinate  lodges  or  councils." 

It  has  been  frequently  held  that  contracts 
entered  into  prior  to  the  amendment  of  1906 
are  controlled  by  the  statute  then  in  force, 
and  not  by  the  amendment  Mooney  t.  An- 
cient Order  of  United  Worlnnen,  etc.,  114 
Ky.  950,  72  S.  W.  288,  24  Ky.  Law  Rep.  1787; 
Supreme  Lodge  v.  Hnnziker,  121  Ky.  33,  87 
S.  W.  1134,  27  Ey.  Law  Rep.  1201.;  Bankers' 
Fraternal  Union  v.  Donahue,  109  S.  W.  878» 
33  Ky.  Law  Rep.  196;  Sovereign  Camp  of 
Woodmen  of  the  World  v.  Salmon.  120  S. 
W.  358;  American  Guild  v.  Wyatt,  125  E:y. 
44,  100  8.  W.  266,  30  Ky.  Law  Rep.  632.  In 
the  present  case  the  amendment  to  the  con- 
stitution and  by-laws  relied  on  by  the  de- 
fendant was  not  attached  to  or  made  a  part 
of  the  certificate.  The  case,  therefore,  comes 
within  the  express  terms  of  the  statute.  It 
Is  immaterial  that  there  was  no  objection  to 
the  Introduction  of  the  amendment  In  evi- 
dence. The  purpose  of  the  statute  was  not 
merely  to  provide  a  rule  of  evidence,  but 
it  goes  further  and  adds:  "And  sliall  not  be 
considered  a  part  of  the  policy  or  of  the 
contract  between  such  parties."  It  has  ac- 
cordingly been  held  that  the  contract  or  cer- 
tificate is  the  contract  between  the  parties, 
unless  the  constitution,  by-laws,  or  other  pa- 
pers referred  to  in  the  statute  are  attached 
thereto.    American  Guild  t.  Wyatt,  supra. 

But  it  is  Insisted  that  plaintiff's  witness, 
in  order  to  calculate  the  amount  claimed  by 
her  to  be  due  on  the  certificate,  had  to  re- 
sort to  the  constitution  and  by-laws  in  force 
at  the  time  the  certificate  was  issued,  and 
tliat,  if  the  by-laws  then  in  force  are  to  t>e 
considered  a  part  of  the  policy,  then  the 
amendment  thereto  relied  on  by  defendant 
should,  for  like  reason,  be  considered  a  i>art 
of  the  policy.  In  our  opinion,  however,  nei- 
ther one  was  a  part  of  the  policy.  Elxcludlng 
them,  we  conclude  that  the  certificate  In 
question  must  be  held  to  provide  tor  insur- 
ance in  the  sum  of  $1,000. 

[41  That  being  true,  plaintiff,  as  a  matter 


of  right,  was  entitled  to  recover  that  sum. 
Not  having  sued  for  that  sum  or  prosecuted 
a  cross-appeal,  the  error  in  this  respect  can- 
not be  reviewed. 

[6,  6]  This  brings  us  to  a  consideration  of 
the  claim  of  fraud.  There  Is  very  little  dis- 
crepancy between  the  evidence  of  the  plain- 
tiff and  that  of  the  defendant's  agent  The 
evidence  leaves  no  doubt  that  plaintiff  ac- 
cepted the  amount  tendered  her  believing  the 
statements  of  defendant's  agent  that  that 
sum  was  all  she  was  entitled  to  and  all 
that  she  could  get  under  the  certificate.  That 
he  made  these  representattons  there  can  be 
;io  doubt  Had  it  not  been  for  these  repre- 
sentations, plaintiff  would  not  have  accepted 
th6  sum  paid.  B^rthermore,  plaintiff's  rights 
were  fixed  by  her  contract  Without  under- 
standing her  rights,  she  accepted  a  sum  less 
than  that  provided  for  In  the  contract  The 
acceptance  of  a  sum  less  than  that  due, 
under  these  circumstances,  was  without  con- 
sideration, and  the  evidence  fully  Justified  the 
submission  of  the  question  of  fraud  to  the 
jury,  even  if  it  did  not  authorize  a  peremp- 
tory instruction  In  plaintiflrs  fCivor. 

Judgment  affirmed. 


UABOUM'S  ADM^R  et  al  v.  MARCUM. 

(Court  of  Appeals  of  Kentucky.     June  17, 
1913.) 

1.  Witnesses  (|  159*)— Competency— Tbars- 
▲onoNS  i^iTH  Deceased  Pebsons  —  Pabt- 
hebship  Affairs. 

Under  Civ.  Code  Prac.  f  606,  subsec.  2, 
providing  that  no  one  shall  testify  for  himseli  . 
concerning  any  transaction  with  decedent,  a 
■urvlvin?  partner,  who  with  a  third  iKrson  was 
appointed  administrator  of  ttie  deceased  part- 
ner, and  wbo  took  possession  of  the  firm  assets 
and  proceeded  to  liquidate  the  firm  estate,  and 
who  sued  the  coadministrator  and  the  real  rep- 
resentatives of  the  deceased  partner  for  a  set- 
tlement of  the  firm  and  a  sale  of  the  real  es- 
tate of  the  firm,  was  incompetent  to  testify  as 
to  the  existence  of  the  firm  and  as  to  items 
going  to  make  up  bis  claim  against  the  deceased 
partner  for  his  indebtedness  to  the  firm,  and  as 
to  any  transactions  evidenced  by  checks  drawn 
OD  the  firm  by  the  deceased  partner,  but  he  was 
competent  to  testify  to  the  authenticity  of  firm 
books  of  accounts  in  his  possession,  thongh  he 
could  not  testify  aa  to  entries  made  therein, 
unless  the  boolu  were  kept  and  the  entries 
made  by  him. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  81  629,  664,  666-669,  671-682;  Dec. 
Dig.  I  159.»1 

2.  Pabtnebsbip  (i  336*)- Existence  of  Rb- 
LATion— Rights   of    Pabtnebs  —  Pbesukf- 

TION. 

Where  a  partnership  is  proved,  bat  the  in- 
terest of  each  partner  is  not  shown,  each  part- 
ner wiU  be  presumed  to  have  an  equal  interest. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  |  797;  Dec.  Dig.  i  336.*] 

8.  Evidence  (§  368*) — Sktti.kment  of  FIbm 
Accounts  —  Compeixino  Production  of 
docuvents. 

The  court  in  a  suit  by  a  surviving  partner 
appointed  one  of  the  administrators  of  the  de- 
ceased partner  against  the  coadministrator  and 
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the  real  representatiTes  of  the  deceased  person 
for  a  settlement  of  the  firm  and  a  sale  of  firm 
real  estate  should  compel  the  production  of  the 
firm's  books  of  accounts  for  examination  by  the 
parties  interested. 

[Kd.    Note.— For   other   cases,    see   Evidence, 
Cent  Dig.  $$  1540-1558;  Dec' Dig.  I  368.*} 

4.  Partnebship  (I  336*)  —  Settlement  of 
Firm  Accounts— Bubden  op  Proof. 

Where  a  partner  keeping  the  firm  books 
of  accounts  and  in  the  exclusive  control  of  the 
firm  business  did  not  keep  accurate  accounts  of 
the  firm  affairs,  his  administrator  and  real 
representatives,  when  sued  by  the  surviving 
partner  for  a  settlement  of  the  firm  accounts, 
had  the  burden  of  showing  the  application  by 
the  deceased  partner  of  firm  assets  to  the  pay- 
ment of  firm  debts. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent.  Dig.  $  797;  Dec  Dig.  {  336.*] 

5.  UsuRT  ({  82*)  —  Defenses  —  Right  to 
Plead. 

The  right  to  plead  usury  is  personal,  as 
usury  statutes  are  for  the  benefit  of  the  bor- 
rower, who  may  renounce  their  benefit  if  he 
chooses,  or  refuse  to  avail  himself  of  their  pro- 
tection. 

[Ed.  Note.— For  other  cases,  see  Usury,  Cent 
Dig.  i  162;    Dec.  Dig.  {  82.*] 

6.  Partnebship  ({  333*)—Debt&— Usury. 

VVhere  a  firm  agreement  did  not  prohibit 
the  borrowing  of  money  to  carry  on  the  firm 
business,  the  payment  of  interest  on  a  loan  was 
a  proper  charge  against  the  firm,  and  a  partner 
paying  interest  could  be  reimbursed  out  of  the 
firm  assets,  and  in  default  of  which  the  co- 
partner must  account  to  him  for  such  propor- 
tion thereof  as  the  interest  of  the  copartner 
may  be. 

[Ed.  Note. — For  other  cases,  see  Partnership, 
Cent  Dig.  {§  792-796;   Dec  Dig.  §  333.*] 

7.  Partnership  (j  836*)  —  FiRU  Transac- 
tions—Liability of  Partners. 

An  agreement  by  a  partner  to  pay  and  an 
actual  payment  of  usurious  interest  on  a  loan 
to  the  firm  are  not  as  a  matter  of  law  incon- 
sistent with  the  duty  of  each  partner  to  act 
with  the  utmost  pood  faith  towards  the  other, 
and  the  party  asserting  bad  faith  in  a  suit  to 
settle  the  firm  account  has  the  burden  of  prov- 
ing it 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  i  797;    Dec.  Dig.  {  336.*] 

8.  Partnership  (8  333*)- Rights  of  Surviv- 
ing Partners— PAYMENr  of  Usurious  In- 
tebfrt  on  Firm  Debts. 

Where  payment  of  usury  by  a  partner  dur- 
ing the  life  of  the  copartnei  on  money  borrow- 
ed by  the  firm  was  not  a  breach  of  good  faith, 
payment  of  usury  on  the  same  debt  after  the 
death  of  the  copartner  was  proper,  and  the 
partner  was  entitled  to  credit  therefor  in  the 
settlement  of  the  firm  accounts. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  SI  792-796;    Dec.  Dig.  I  333.*] 

9.  Partnership  ({  337*)  —  Settlement  op 
Firm  Accounts— Claims— Usury. 

The  allowance  or  rejection  of  payments  of 
usury  by  a  partner  as  a  legitimate  expense  of 
the  firm  must  be  determined  by  the  good  faith 
of  the  partner,  and  bis  claim  therefor  in  a  suit 
to  settle  the  firm  accounts  after  the  death  of 
the  copartner  is  not  within  Ky.  St.  §  3870,  pro- 
viding that  demands  against  decedents'  estates 
must  be  verilied  by  the  affidavit  of  claimant 
who  must  aver  that  his  demand  is  just,  and 
that  there  is  no  usury  therein. 

[Ed.  Note. — For  other  cases,  see  Partnership, 
Cent  Dig.  S  798;   Dec.  Dig.  §  337.*] 


10.  Pabtnership  (I  340*)  —  Bettlehe^t  or 
Firm  Accountb--Judoment. 

Where  a  firm  is  dissolved  by  death  of  a 
partner  or  by  decree  of  court,  the  court  in  a 
suit  for  a  settlement  of  the  firm  and  a  sale  of 
its  real  estate  should  direct  a  sale  of  all  the 
firm  assets,  unless  the  parties  assent  to  a  dis- 
tribution in  specie,  or  where  by  reason  of  litisa- 
tion  with  third  persons  a  postponement  of  ma- 
terial issues  becomes  necessary,  in  which  case 
a  partial  distribution  of  the  cash  on  hand  may 
be  ordered,  and  thereafter,  when  the  rights 
of  the  parties  can  be  adjusted,  a  final  judgment 
may  be  entered. 

[Ed.  Note.— lOor  other  cases,  see  Partnership, 
Cent  Dig.  IS  803-808;    Dec.  Dig.  |  340.*] 

11.  Appeal  and  Ebbob  (|  1073*)— IIabhz-ess 
Error- Settlement  or  Partnership  Ac- 
counts-Judgment. 

Where,  in  a  suit  by  a  surviving  partner 
for  the  settlement  of  the  firm,  it  appeared  that 
firm  assets  not  realised  on  were  practically 
worthless,  a  judgment  for  the  surviving  part- 
ner against  the  estate  of  the  deceased  partner 
before  all  the  firm  assets  were  converted  into 
cash  was  not  prejudiciaL 

[Ed.  Note.— For  other  cases,  see  Api>eal  and 
Error,  Cent  Dig.  ||  4240-4247;  Dec  Dig.  S 
1073.*] 

Appeal  from  Circuit  Court,   Clay  county. 

Action  by  H.  B.  Marcum  against  H.  R. 
Marcum's  Administrator  and  others.  From 
a  Judgment  for  plaintifl,  defendants  appeal. 
Affirmed. 

A.  T.  W.'  Manning,  of  PineUUe,  and  T.  L. 
Edeleu,  of  Frankfort,  for  appellants.  H. 
C.  Faulkner,  of  BarbourriUe,  and  Rawllngs 
&  Wright,  of  Manchester,  for  appellee. 

LASSINO,  J.  In  the  spring  of  1906,  H. 
B.  Marcum  and  his  son,  Hiram  R.  Marcum, 
formed  a  partnership  under  the  firm  name  of 
"H.  B.  Marcum  &  Son"  with  equal  interests 
therein,  and  shortly  thereafter  operated  a 
country  store  at  Benge  in  Clay  county,  Ky. 
The  firm  also  engaged  in  logging  on  Red 
Bird  Creek  in  that  county.  The  store  was 
under  the  personal  management  of  the  sou; 
the  logging  business,  under  that  of  the  fa- 
ther. During  the  existence  of  the  partner- 
ship they  acquired  three  tracts  of  land  in 
Cl.ay  county.  The  sou  also  engaged  in  fann- 
ing and  trading  on  his  own  account  He  kept 
no  individual  bank  account,  and  to  meet  bis 
personal  requirements  as  to  money  checkcMl 
on  the  firm's  account  in  bank.  As  to  some 
of  these  items,  he  failed  to  make  entries  on 
the  books  of  the  partnership.  In  October, 
1908,  Hiram  R.  Marcum  died  intestate,  sur- 
vived by  bis  partner,  bis  widow,  and  five  In- 
fant children.  His  partner  and  William  Mc- 
Whorter  were  appointed  and  qualified  as 
his  administrators.  The  surviving  partner 
took  possession  of  the  firm's  assets,  and  pro- 
ceeded to  Liquidate  the  partnership  estate. 
In  1909  he  brought  suit  against  his  coadmin- 
istrator and  the  real  representatives  of  the 
decedent  in  which  be  sought  a  settlement  of 
the  partnership  and  a  sale  of  the  lands.  The 
guardian  ad  litem,  appointed  for  the  Infant 
children  of  the  decedent,  answered,  charg- 
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ing  that  plalntlir,  In  tbe  liquidation  of  the 
firm's  affairs,  had  been  negligent,  and  per- 
mitted the  estate  to  depreciate.  A  refer- 
ence to  the  master  commissioner  was  neither 
asked  of  nor  required  by  the  court,  but  a 
marshaling  of  the  assets  and  liabilities  was 
undertaken  to  be  made  by  means  of  exhibits 
filed  with  depositions  taken  In  the  case.  Aft- 
er most  of  the  proof  bad  been  taken,  Mc- 
Whorter,  the  administrator,  answered  deny- 
ing the  insolvency  of  the  partnership  estate, 
alleging  certain  items  mentioned  In  the  psoof 
were  not  properly  chargeable  to  the  estate 
of  decedent  This  answer  was  traversed  by 
a  reply.  The  real  estate  was  sold  while  the 
case  was  being  prepared  for  trlaL  Upon  final 
submission,  the  chancellor  entered  his  finding 
that  the  partnership  existed,  embraced  the 
stock  of  goods,  the  logging  contract,  and  the 
lands  referred  to  in  the  pleadings;  that  the 
surviving  partner  paid  individually  $2,191.46 
in  discharge  of  the  partnership  obligations  in 
excess  of  its  assets  that  came  to  his  hands; 
and  that  the  deceased  partner  withdrew 
from  the  firm  various  sums  of  money  aggre- 
gating $2,06S.21,  which  he  omitted  to  charge 
to  himself  and  with  which  he  was  not 
charged  on  the  books  of  the  partnership. 
In  accordance  with  said  finding,  he  rendered 
Judgment  against  the  estate  of  tbe  deceased 
partner  In  favor  of  plaintiff  for  $2,129.94, 
one-half  the  total  of  said  two  sums.  The 
court  made  an  additional  finding  as  follows: 
"There  Is  yet  some  outstanding  indebtedness 
coming  to  said  partnership,  and  there  is 
some  litigation  yet  unsettled  between  this 
plaintiff  and  one  Frank  Hacker  growing  out 
of  the  logging  job  above  mentioned,  and  a 
complete  settlement  cannot  be  had  of  this 
partnership  at  tUs  time,  by  reason  of  the 
facts  above  set  forth,  and  the  plaintiff  wlU 
have  to  make  a  further  accounting  and  set- 
tlement herein  upon  said  unfinished  busi- 
ness." The  defendants,  being  dissatisfied 
with  said  finding  as  to  the  indebtedness  of 
the  deceased  partner  to  the  firm  and  with 
said  Judgment,  appeal. 

Rever.sal  is  here  sought  upon  three  grounds: 
First,  error  of  the  court  In  rendering  Judg- 
ment against  the  estate  of  the  deceased  part- 
ner before  liquidation  of  the  partnership 
affairs;  second,  because  the  court  failed  to 
purge  of  usury  claims  against  the  partner- 
ship paid  by  appellee;  and,  third,  error  of 
the  court  in  permitting  appellee  to  testify 
for  himself  as  to  verbal  transactions  between 
him  and  decedent  which  make  up  his  cause 
of  action  against  the  estate  of  the  decedent 
The  errors  complained  of  wUl  be  considered 
in  their  inverse  order. 

(1]  Complaint  Is  made  that  appellee  was 
permitted,  over  the  objection  of  appellants, 
to  testify  as  to  the  existence  of  the  partner- 
ship between  him  and  his  deceased  son,  and 
also  as  to  the  items  going  to  malie  up  the 
claim  of  $2,060.21  found  by  the  court  to  be 
owing  by  Hiram  B.  Marcum  to  the  partner- 


ship. The  partnership  agreement  between 
appellee  and  his  son  was  verbal,  and  appel- 
lee was  unquestionably  Incompetent  to  testify 
concerning  this  matter. 

[2]  It  is  not  seriously  contended  that  tbe 
store  referred  to  was  not  a  partnership  en- 
terprise, but  it  Is  earnestly  Insisted  that 
there  was  no  conipetent  evidence  to  estab- 
lish the  partnership  in  the  logging  contract 
James  F.  Marcum,  a  competent  witness,  tes- 
tified that  he  sold,  making  the  trade  with 
Hiram  R.  Marcum,  and  was  given  a  firm 
check  for  some  land  from  which  timber  was 
taken  in  the  logging  operations  in  questiou. 
St.  G.  Garrard,  another  competent  witness, 
testified  that  the  decedent  admitted  to  him 
that  he  was  a  partner  with  his  father  in  this 
logging  contract  No  contrary  evidence  was 
introduced,  or  attempted  to  be  introduced,  to 
overcome  the  facts  established  by  this  testi- 
mony. While  the  interest  of  each  partner  Is 
not  established  by  competent  testimony,  in 
the  absence,  of  such  evidence  each  partner 
will  be  presumed  to  have  an  equal  interest 
The  evidence,  while  not  overwhelming,  clear- 
ly establishes  that  appellee  and  his  son  were 
partners  In  tbe  store  and  logging  enterprise, 
and  that  their  interests  were  equal. 

We  will  next  consider  the  item  of  $2,060.21, 
In  support  of  which  appellee  introduced 
books  of  account  of  the  firm  and  certain 
checks  drawn  by  the  deceased  partner  on  the 
firm's  bank  account  The  surviving  partner 
was  lawfully  entitled  to,  and  was  in,  the  pos- 
session of  the  firm's  books  of  accounts,  and 
was  a  competent  witness  to  their  authentic- 
ity. To  this  extent  his  testimony  was  not 
concerning  any  verbal  statement,  or  any 
transaction  with,  or  any  act  done  or  omitted 
to  be  done  by  the  decedent,  and  was  not  in- 
hibited by  section  606,  subsec.  2,  of  the  Civil 
Ciode.  He  may  not,  however,  explain  or  tes- 
tify aa  to  entries  actually  made  therein,  un- 
less the  books  were  kept  and  tbe.  entries 
made  by  him. 

[3]  Aside  from  this,  it  would  have  been  {he 
duty  of  the  court  to  compel  the  production 
of  these  books  for  examination  by  the  parties 
interested,  in  order  that  they  might  be  ad- 
vised as  to  the  condition  of  the  partnership 
affairs,  in  so  far  as  it  could  be  ascertained 
from  the  books.  No  Just  ground  of  complaint 
is  afforded  appellants  because  of  the  intro- 
duction of  these  books.  The  books  show  that 
Hiram  R.  Marcum  was  Indebted  to  the  firm 
$201.28  in  excess  of  the  amount  owing  by 
the  surviving  partner.  No  objection  is  made 
to  this  item.  But  objection  is  made  to  tbe 
instruction  and  consideration  of  various  firm 
checks  aggregating  $1,931.  They  were  intro- 
duced and  made  exhibits  with  the  deposition 
of  appellee.  He  was  clearly  Incompetent  to 
testify  as  to  any  transactions,  of  which  these 
checks  were  evidence. 

[4]  Other  witnesses,  wholly  competent, 
identified  these  checks  as  being  in  the  hand- 
writing of  the  deceased  partner.  They  evi- 
denced an  appropriation  of  a  part  of  the 
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firm's  assets.  Some  on  their  face  showed  an 
application  of  partnership  assets  to  the  in- 
dividual benefit  of  the  deceased  partner. 
Evidence  by  competent  witnesses  shows  a 
like  application  of  the  amounts  represented 
by  the  other  checks.  The  books  contain  no 
entry  or  explanation  of  any  of  the  transac- 
tions Involved  in  the  issuing  of  these  checks. 
It  is  in  evidence  that  the  books  were  kept  by 
the  deceased  partner  alone,  and  the  store  was 
under  his  exclusive  management.  The 
checks  were  drawn  by  him.  Under  this  state 
of  case,  the  burden  was  upon  the  representa- 
tives of  the  deceased  partner  to  show  the  ap- 
plication by  him  of  the  firm's  assets,  of  which 
these  checks  were  an  appropriation.  In  80 
Gyc.  742,  the  rule  is  thus  stated:  "If  a  party 
fbils  to  perform  his  dnty  of  keeping  accurate 
account  of  partnership  affairs,  all  doubts  re- 
specting particular  items  will  be  resolved 
against  him,  unless  there  is  some  reason  for 
not  applying  the  rule,  and  in  such  case  the 
court  will  resort  to  the  best  evidence  obtain- 
able to  ascertain  the  trqe  state  of  the  ac- 
count" Again,  Bates  in  work  on  the  Lew  of 
Partnership  (vol.  1,  |  313)  quoted  with  ap- 
proval in  Thomas  v.  Winchester  Bank,  105 
Ky.  694,  49  S.  W.  539,  20  Ky.  Law  Rep.  1502, 
said:  "And  if  one  partner  has  the  duty  of 
keeping  the  books,  and  does  not  do  so  proper- 
ly, every  presumption  will  be  against  him; 
he  may  be  charged  with  interest,  if  no  ac- 
count of  profits  can  be  given;  be  will  be 
charged  with  sums  coming  into  his  hands,  un- 
less their  application  to  joint  benefit  is  most 
satisfactorily  proved."  The  burden  being 
upon  appellants,  and  they  having  failed,  to 
show  the  application  of  the  sums  represented 
by  these  checks,  which,  together  with  the  un- 
contested item  of  $201.28,  amount  to  $64 
more  than  the  finding  of  the  chancellor  on 
the  item  of  liability  of  the  deceased  partner 
to  the  firm,  they  have  no  lust  ground  of  com- 
plaint as  to  this  matter.  It  is  also  contend- 
ed that  the  item  of  $2,191.46,  paid  by  appel- 
lee for  the  benefit  of  the  partnership,  should 
have  been  purged  of  the  usury  therein.  The 
usury  complained  of  is  $120  paid  on  the  Ed. 
Hogg  note — Just  what  amount  of  this  was 
paid  before  the  dissolution  of  the  partner- 
ship the  record  does  not  show — and  the 
further  sum  of  $122.07  paid  in  excess  of  the 
legal  rate  of  interest  on  the  John  A.  Black 
note  after  the  death  of  the  partner.  - 

[I]  The  right  to  plead  usury  is  personal. 
Ueniry  statutes  are  made  for  the  benefit  of 
the  necessitous  borrower,  who  may  renounce 
their  benefit  if  he  chooses,  or  refuse  to  avail 
himself  of  their  protection.  Campbell  t. 
Johnston,  4  Dana,  177. 

[6]  Appellee  and  his  son  were  engaged  in 
an  enterprise  for  their  common  benefit  The 
borrowing  of  money  to  carry  on  their  busi- 
ness was  prohibited  neither  by  their  partner- 
ship agreement  nor  by  law.  The  payment  of 
Interest  is  a  proper  expense  to  be  charged 
against  the  partnership.  If  paid  by  one  part- 
ner, be  is  entitled  to  be  reimbursed  out  of 


the  firm  assets,  in  defiinlt  of  which  the  otba 
partner  is  liable  to  him  for  such  proportion 
thereof  as  the  interest  of  such  partner  may 
be. 

[7]  There  is  no  showing  that  the  firm,  con- 
sidering their  financial  resources  and  stand- 
ing, the  hazardous  nature  of  the  business  in 
which  they  were  engaged,  and  the  condition 
of  the  money  market  at  the  time  the  loans 
were  made,  could  have  procured  upon  the  se- 
curity offered  loans  at  less  than  10  per  cent 
and  8  per  cent,  respectively.  The  burden 
was  upon  appellants  to  show  tliis.  In  part- 
nership dealings  each  partner  is  under  the 
duty  of  acting  with  the  utmost  good  faith 
toward  the  other.  There  is  notliing  in  agree- 
ing to  pay  and  in  paying  usury  tnco.oststent 
with  that  fidelity  of  conduct  exacted  of  a 
partner.  The  payment  of  usury  before  the 
death  of  the  partner  was,  so  far  as  the  rec- 
ord shows,  entirely  consistent  with  the  sound- 
est business  policy  and  good  morals,  and  the 
court  should  not  under  such  circumstances, 
compel  appellee  to  exercise,  on  behalf  of  the 
partnership,  a  right  which  he  is  free  to 
avail  himself  of  or  to  reject.  He  had  a  dis- 
cretion In  the  payment  or  refusal  of  pay- 
ment of  the  usury,  and  he  is  not  shown  to 
have  abused  that  discretion. 

[1]  After  the  death  of  his  partner,  appel- 
lee was  under  no  higher  degree  of  fidelity  in 
the  liquidation  than  he  was  in  the  transac- 
tion of  the  business  of  the  partnership  dur- 
ing its  existence.  The  death  of  the  itartner 
in  no  wise  changed  the  conditions  under 
which  the  money  was  borrowed  and  the  usu- 
rious rate  of  interest  promised.  If  payment 
of  usury  before  the  death  of  his  partner  did 
not  amount  to  a  breach  of  good  faith,  pay- 
ment of  usury  upon  partnership  engagements 
entered  into  during  the  existence  of  the  part- 
nership cannot  be  a  breach  of  duty.  This 
is  an  action  for  an  accounting  and  settlement 
of  partnership  affairs.  The  question  at  issue 
is  not  one  of  borrower  and  lender,  but  one 
of  mutual  accounts. 

[9]  The  allowance  or  rejection  of  payments 
of  usury  as  a  legitimate  expense  of  the  part- 
nership is  to  be  determined  not  by  the  ulti- 
mate consequences  to  the  partnership  estate, 
but  by  the  good  faith  of  the  partner  in  mak- 
ing such  payments.  The  daim  here  present- 
ed is  not  within  the  contemplation  of  sec- 
tion 3870,  Kentucky  Statutes.  If  it  were,  the 
claimant  would  have  had  to  purge  his  demand 
of  all  usury  before  suit  The  claim  not  being 
of  that  character,  appellee  was  justified  iu 
the  payment,  after  the  death  of  his  partner, 
of  the  usury  agreed  to  be  paid  during  the  ex- 
istence of  the  partnership. 

[10]  Lastly,  It  is  insisted  that  the  court 
erred  in  entering  judgment  in  favor  of  the 
surviving  partner  against  the  estate  of  the 
deceased  partner  before  the  partnership  as- 
sets were  converted  into  cash.  The  correct 
practice  is,  where  a  dissolution  of  a  partner- 
ship exists  or  la  decreed,  to  direct  a  sale  of 


Digitized  by 


Google 


Ky^ 


LOUISVILLE  A  N.  R.  CO.  v.  CIXT  OF  HENDERSON 


U05 


all  the  flrm  assets  of  whatever  nature,  nnless 
a  lawful  agreement  to  distribute  tliem  In 
specie  Is  assented  to  by  the  parties;  and.  If 
because  of  litigation  with  third  parties  over 
claims  or  rights  growing  out  of  th^  partner- 
ship, or  for  other  valid  reasons,  a  postpone- 
ment of  disposition  of  every  material  issue 
Involved  in  the  action  becomes  necessary, 
such  partial  distribution  of  the  cash  on  hand 
as  would  be  Justified  by  the  record  should 
be  ordered;  and  thereafter,  when  the  rights 
of  all  parties  can  be  adjusted,  enter  final 
Judgment 

[11]  In  the  case  at  bar  It  is  in  evidence 
that  the  firm  assets,  not  realized  upon  at  the 
time  of  the  Judgment,  were  practically  worth- 
less. They  consisted  largely  of  notes  and  ac- 
counts. Those  liable  were  practically  in- 
aolvent  Limitation  had  run  against  many  of 
the  accounts.  Suits  were  instituted,  and  in 
some  cases  a  plea  of  payment  wq^  successful- 
ly maintained.  In  others  Judgments  were  ob- 
tained and  executions  issued  and  returned, 
"No  property  found."  The  cause  was  re- 
tained on  the  docket  to  await  the  issue  of 
litigation  growing  out  of  the  logging  con- 
tract and  of  further  attempts  to  collect  the 
notes  and  accounts.  It  appears  that  there 
is  little  hope  of  recovery  of  any  substantial 
amount  from  any  source  for  the  benefit  of 
the  partnership.  Such  being  the-  case,  the 
substantial  rights  of  appellants  have  not 
been  prejudiced,  and  we  would  not  be  war- 
ranted In  reversing  the  Judgment  for  the  er- 
ror complained  of. 

Perceiving  no  error  In  the  record  prejudi- 
cial to  the  rights  of  appellants,  the  Judgment 
ia  affirmed. 


LOUISVILLE  &  N.  R.  CO.  jet  aL  v.  CITY 
OF  HENDERSON. 

(Court  of  Appeals  of  Kentucky.    June  20, 
1913.) 

1.  Taxation    ({    876*)— Abskssmbrt— Corpo- 
rate Franchisk. 

Under  Ey.  St  |  4077,  providing  that  cor- 
porations in  addition  to  other  taxes  shall  pay 
a  franchise  tax,  the  entire  property,  real  and 
personal,  tangible  and  intangible,  all  assets  on 
nand  as  well  as  its  franchise,  are  to  be  valued 
as  an  entirety,  and  the  tangible  property  al- 
ready assessed  is  to  be  deducted  .therefrom,  and 
hence  the  tax  is  nothing  more  than  a  tax  on 
the   intangible  property   of  the   company. 

[Ed.   Note.— For   other   cases,    see   Taxation, 
Cent  Dig.  HJ828,  629-631;  Dec.  Dig.  |  376.*] 

2.  Municipal  Oobpobations  (J  966»)— Fbah- 
CHisE    Tax — Statutes — ' 'Appurtenances. ' ' 

Plaintiff  city  by  ordinance  granted  a  bridge 
company  the  right  to  construct  approaches 
and  other  appurtenances  necessary  in  the  erec- 
tion of  and  for  the  business  of  a  bridge,  pro- 
vided that  the  city's  right  to  levy  and  collect 
taxes  on  the  approaches  or  on  any  building 
erected  within  the  city,  the  bridge  itself 
and  all  appurtenances  thereto  within  the  city 
should  not  be  waived,  and  the  company,  after 
constructing  its  bridge  and  appurtenances  and 
paying  the  assessment  taxes,  amended  its  char- 
ter and  conveyed  all  of  its  property  and  fran- 


chises to  defendant  railroad  company.  Ky.  St 
ii  4096,  4098,  provide  that  the  physical  prop- 
erties of  the  company  should  be  valued  for  the 
purpose  of  being  operated  as  a  carrier  of 
freight  and  passengers,  and  section  4077  im- 
poses a  tax  upon  corporate  franchises,  which 
is  a  tax  upon  all  intangible  property  of  the 
corporation.  Held,  that  the  term  "appurte- 
nances," as  used  in  the  ordinance,  referred  to 
the  bridge  and  all  other  physical  property  ap- 
purtenant to  it  within  the  city,  that  the  ordi- 
nance reserved  no  right  to  collect  the  tax  on  the 
intangible  property  of  the  bridge  company,  the 
tax  under  section  4077  being  merely  a  tax  on 
its  intangible  property,  so  that  there  was  no 
contract  right  to  tax  the  franchise,  and  after 
its  conveyance  the  right  to  collect  a  franchise 
tax  was  at  an  end. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  2045-2061;  Dec. 
Dig.  {  966.» 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  477-487 ;   vol.  8,  p.  7680.] 

Turner,  J.,  dissenting. 

Appeal  from  Circuit  Conrt,  Henderson 
County. 

Action  by  the  City  of  Henderson  against 
the  LouisviUe  &  Nashville  Railroad  Company 
and  othera  Judgment  for  plaintiff,  and  the 
Louisville  &  Nashville  Railroad  Company  ap- 
peals. Reversed  and  remanded  for  Judg- 
ment 

Ghas.  H.  Moorman  and  Benjamin  D.  War- 
field,  both  of  Louisville,  Yeaman  &  Yeaman, 
of  Henderson,  and  H.  L  Stone,  of  Louisville, 
for  appellant  John  O.  Worsham,  of  Hender- 
son, for  appellee. 

HOBSON,  C.  J.  By  an  act  approved  Feb- 
ruary 9,  1872  CLoc.  &  Priv.  Acts  1871-72,  c. 
264),  the  General  Assembly  incorporated  the 
Henderson  Bridge  Company,  giving  It  au- 
thority to  construct  a  bridge  across  the  Ohio 
river  extending  from  some  convenient  point 
within  the  corporate  limits  of  the  city  of 
Henderson  to  some  convenient  point  on  the 
Indiana  side  of  the  river  opposite  the  city 
of  Henderson,  wUh  power  to  purchase  or 
take  by  condemnation  such  real  estate  as 
was  necessary  for  the  site  of  the  bridge, 
piers,  abutments,  toll  houses,  and  such  other 
purpose  as  might  be  necessary,  and  to  ex- 
tend a  railroad  over  the  bridge  with  as  many 
sets  of  tracks  as  were  deemed  expedient. 
The  company  was  organized  under  the  char- 
ter. The  city  of  Henderson  enacted  an  ordi- 
nance granting  the  company  certain  rights 
and  privileges.  Sections  1  and  4  of  this  ordi- 
nance are  as  follows: 

"1.  That  the  Henderson  Bridge  Companj 
organized  under  the  act  of  the  General  As- 
sembly of  the  commonwealth  of  Kentucky, 
approved  February  9.  1872,  be  and  they  are 
hereby  granted  the  right  to  construct  on  oi 
over  the  center  of  Fourth  street  In  the  city 
of  Henderson  and  on  the  line  thereof  ex- 
tended to  low  water  mark  on  the  Indiana  side 
of  the  Ohio  river  such  approaches,  avenues, 
piers,  trestles,  abutments,  toll  houses  and 
other  appurtenances  necessary  in   the  erec- 
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tion  of  and  for  the  business  of  a  bridge  over 
the  Ohio  river  from  a  point  in  the  dty  of 
Henderson  to  some  conyenient  point  on  the 
Indiana  side  of  said  river  and  for  such  pur- 
poses the  use  of  said  Fourth  street  is  hereby 
granted  subject  to  the  terms  and  conditions 
hereinafter  expressed." 

"4.  That  nothing  herein  shall  be  construed 
as  waiving  the  right  of  the  dty  of  Henderson 
to  levy  and  collect  taxes  on  the  approaches 
to  said  bridge  or  any  building  erected  by 
said  bridge  company  within  the  corporate 
limits  of  said  dty,  the  bridge  itself  and  all 
appurtenances  thereto  within  the  limits  of 
said  city." 

The  bridge  was  built  and  was  maintained 
by  the  Henderson  Bridge  Company  from  tne 
year  18Sa  to  the  26th  of  June,  1906,  and  the 
bridge  company  paid  to  the  city  of  Hender- 
son taxes  on  its  physical  properties,  and  for 
many  .years  also  paid  to  the  dty  a  franchise 
tax,  under  section  4077,  Ky.  St  On  the  26th 
day  of  June,  1906,  the  Henderson  Bridge 
Company  filed  in  the  office  of  the  county 
court  of  JefCerson  county  and  in  the  office  of 
the  Secretary  of  State  of  Kentucky  an  amend- 
ment to  its  charter  by  the  terms  of  which  its 
name  was  changed  to  the  Henderson  Bridge 
&  Railroad  Company,  and  it  was  authorized 
in  addition  to  the  rights  conferred  upon  it 
by  its  original  charter  to  build,  construct, 
and  operate  a  line  of  railroad  from  the  ter- 
mination of  its  bridge  approach  in  the  city 
of  Henderson  through  the  dty  and  other 
places  in  Kentucky  to  a  point  opposite  Shaw- 
neetown.  III.,  and  It  was  further  authorized 
to  transfer  and  convey  Its  property  to  any 
other  railroad  company.  By  deed  of  date 
June  30,  1906,  the  Henderson  Bridge  &  Rail- 
road Company  conveyed  to  the  Louisville  & 
Nashville  Railroad  Company  all  of  its  prop- 
erty of  every  kind  tangible  and  Intangible, 
induding  the  bridge  and  all  the  rights,  priv- 
ileges, and  franchises  of  the  Henderson 
Bridge  &  Railroad  Company.  After  this  deed 
was  made  the  Louisville  &  Nashville  Rail- 
road Company  paid  to  the  city  of  Henderson 
taxes  on  the  physical  properties  In  the  city 
and  also  paid  to  it  such  part  of  its  franchise 
tax  as  fell  to  the  city  under  sections  4077- 
4081,  Ky.  St  On  November  3,  IOCS,  the  city 
brought  this  suit  against  the  Louisville  & 
Nashville  Railroad  Company  in  which  it  set 
up  the  facts  above  stated,  charging  that  the 
amended  articles  of  incorporation  were  void 
in  so  far  as  they  affected  the  right  of  the 
dty  to  collect  a  franchise  tax  from  the  Hen- 
derson Bridge  Company ;  that  the  whole  ar- 
rangement was  simply  a  device  to  defeat  the 
dty  in  the  collection  of  this  tax,  and  that 
under  the  ordinance  of  the  city  under  which 
the  bridge  was  constructed  the  city  had  a 
contract  right  to  collect  the  franchise  tax 
from  the  Henderson  Bridge  Company.  It 
prayed  that  the  amended  articles  of  incorpo- 
ration and  the  deed  to  the  Louisville  & 
Nashville  Railroad  Company  be  set  aside  in 
80  far  as  they  affected  the  right  of  the  city 


to  collect  the  franchise  tax.  The  court  on 
final  bearing  entered  this  Judgment:  "This 
cause  coming  on  to  be  heard  on  the  plead- 
ings and  the  proof,  and  the  court  being  ad- 
vised, adjudges  that  by  virtue  of  the  ordi- 
nance of  the  city  of  Henderson  of  — , 

1882,  the  provisions  of  which  were  approved 
and  accepted  by  the  defendant  the  Hender- 
son Bridge  Company,  and  under  the  terois  of 
which  certain  franchises  and  privileges  were 
granted  to  the  said  defendant  by  said  city, 
and  the  right  reserved  to  plaintiff  to  levy 
and  collect  taxes  on  the  property  of  said 
bridge  company  within  the  corporate  limits 
of  the  dty  of  Henderson,  the  plaintiff  has 
the  contract  right  to  have  the  frauchiae  of 
said  Henderson  Bridge  Company  valued  and 
assessed  by  the  State  Board  of  Valaation 
and  Assessment,  or  the  proper  authority,  and 
to  levy  and  collect  taxes  on  said  francbiae 
assessment  for  such  purposes  as  plaintiff  la, 
by  law,  authorized  to  levy  and  collect  taxes." 
The  court  further  adjudged  that  the  amend- 
ed articles  of  incorporation  and  the  deed  to 
the  Louisville  &  Nashville  Railroad  Company 
be  set  aside  so  far  as  they  affected  the 
rights  of  the  dty  to  collect  the  taxes  and  ad- 
Judged  that  the  State  Board  of  Valuation 
and  Assessment  or  other  proper  authority 
shall  value  and  assess  the  franchise  of  the 
Henderson  Bridge  Company  as  a  corporation 
separate  and  distinct  from  the  Louisville  & 
Nashville  Railroad  Company.  The  railroad 
company  appeals. 

The  propriety  of  the  judgment  depends 
upon  the  proper  construction  and  legal  effect 
of  the  ordinance  of  the  dty  under  which  the 
bridge  was  built  It  will  be  ol>serTed  that  by 
the  first  section  of  the  ordinance  the  bridge 
company  is  given  the  right  to  construct  "such 
approaches,  avenues,  piers,  trestles,  abnt- 
ments,  toll  houses,  and  other  appurtenances 
necessary  in  the  erection  of,  and  for  the  busi- 
ness of  a  bridge  over,  the  Ohio  river."  By 
the  fourth  section  of  the  ordinance  it  is  pro- 
vided that  nothing  therein  shall  be  construed 
as  waiving  the  right  of  the  dty  of  Henderson 
to  levy  and  collect  taxes  "on  the  approach- 
es to  the  said  bridge  or  any  building  erected 
by  said  bridge  company  within  the  corporate 
limits  of  said  dty,  the  bridge  itself  and  all 
appurtenances  thereto,  within  the  limits  of 
said  city."  It  is  manifest  that  the  word 
"appurtenances"  is  used  in  sections  1  and 
4  in  the  same  sense  and  refers  to  the  appur- 
tenances to  the  bridge  within  the  limits  of 
the  city ;  that  is,  the  dty  reserved  the  right 
to  tax  the  bridge  itself  and  all  the  other 
physical  property  appurtenant  to  the  bridge 
and  lying  within  the  dty.  The  tax  on  this 
physical  property  has  been  paid. 

[1  ]  The  thing  in  question  here  is  the  fran- 
chise tax  of  the  Henderson  Bridge  Company. 
Did  the  city  by  Its  ordinance  reserve  the 
right  to  collect  a  franchise  tax  upon  the  Hen- 
derson Bridge  Company,  assessed  under  sec- 
tion 4077,  Ky.  St  ?  The  answer  to  the  ques- 
tion depends  upon  what  that  tax  la.     In 
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Henderson  Bridge  Co.  ▼.  Commonwealth,  99 
Ky.  (iliS,  31  S.  W.  488,  17  Ky.  Law  Rep.  389, 
29  L.  R.  A.  73,  where  the  court  had  this  ques- 
tion before  it,  after  reviewing  the  provisions 
of  the  Constitution  and  the  statute,  it  thus 
summed  up  its  conclusion:  "In  the  light  of 
the  foregoing  provisions  of  the  Constitution, 
and  of  the  act  of  the  Legislature,  and  of  the 
Instructions  given  to  the  Board  of  Valuation 
and  Assessment  and  of  the  sworn  statement 
demanded  of  the  president  of  the  company, 
on  which,  with  other  testimony  to  make  this 
valuation,  we  are  constrained  to  say  that 
by  this  term  'capital  stock'  the  Legislature 
meant  to  include  the  entire  property,  real 
and  personal,  tangible  and  intangible,  all  as- 
sets on  hand,  and  its  franchise  as  well,  and 
that  when  so  embraced  and  construed  and 
valued  as  an  entirety,  then  to  take  off  the 
tangible  property  already  assessed,  and  that 
the  net  baldnce  will  show  and  shall  be  the 
value  of  the  franchise  to  be  taxed  under 
section  4077."  An  appeal  was  taken  from 
that  Judgment  to  the  Supreme  Court  of  the 
United  States,  and  in  affirming  the  Judgment 
that  court  said:  "The  tax  In  controversy 
was  nothing  more  than  a  tax  on  the  intan- 
gible property  of  the  company  in  Kentucky, 
and  was  sustained  as  such  by  the  Court  of 
Appeals,  as  consi^ent  with  the  provisions 
of  the  Constitution  of  Kentucky  in  reference 
to  taxation."  Henderson  Bridge  Co.  v.  Ken- 
tucky, 166  U.  S.  150,  17  Sup.  Ct  532,  41 
L  Ed.  953.  The  construction  of  the  statute 
thus  announced  has  been  nniformly  main- 
tained by  this  court  since.  Louisville,  etc.. 
Ferry  Co.  v.  Commonwealth,  104  Ky.  735, 
47  S.  W.  877,  20  Ky.  Law  Rep.  927 ;  Louis- 
ville Tobacco  Warehouse  Co.  v.  Common- 
wealth, 106  Ky.  167,  49  8.  W.  1069,  20  Ky. 
Law  Rep.  1747,  57  L.  R.  A.  33;  So.  R.  B. 
Co.  V.  Coulter,  113  Ky.  668,  68  S.  W.  873, 
24  Ky.  Law  Rep.  203;  Cumberland  TeL 
Co.  V.  Hopkins,  121  Ky.  850,  90  S.  W.  594, 
28  Ky.  Law  Rep.  846;  Commonwealth  y. 
Walsh's  Trustee,  133  Ky.  112,  117  S.  W. 
398;  Commonwealth  v.  Cumberland  Tel. 
Co.,  124  Ky.  539,  99  S.  W.  604,  30  Ky.  Law 
Rep.  723;  So.  Pac.  Co.  v.  Commonwealth, 
134  Ky.  410,  120  S.  W.  309. 

[2]  The  ordiniince  under  which  the  bridge 
was  constructed  retained  In  the  city  the  right 
to  tax  the  physical  property  of  the  bridge 
company  within  the  city,  and  its  right  to  tax 
this  property  cannot  be  affected  by  an  amend- 
ment of  the  articles  of  incorporation  of  the 
bridge  company.  But  the  ordinance  of  the 
city  retained  In  the  city  no  right  to  collect 
a  tax  on  the  intangible  property  of  the  bridge 
company;  and  the  franchise  tax  under  sec- 
tion 4077,  Ky.  St,  being  merely  a  tax  on  the 
intangible  property  of  the  corporation,  the 
city  has  by  this  ordinance  no  contract  right 
that  this  tax  shall  always  be  paid,  and  when 
the  corporation  sold  out  and  no  longer  had 
any  Intangible  property,  the  right  of  the  city 


to  collect  a  franchise  tax  from  it  was  at  an 
end.  No  right  of  the  city  has  been  violated 
by  the  amendment  of  the  articles  of  incorpo- 
ration, or  by  the  sale  of  the  bridge  property 
to  the  Louisville  ft  Nashville  Railroad  Com- 
pany, for  the  city  had  no  right  to  demand 
that  the  bridge  company  should  continue  in 
existence  and  thus  continue  to  be  liable  for  a 
franchise  tax  to  it  When  it  collects  its  tax 
on  the  physical  property,  its  contract  right 
is  satisfied.  Ttie  franchise  of  the  Henderson 
Bridge  Company  Is  now  owned  by  the  Louis- 
ville &  Nashville  Railroad  Company,  and 
the  value  of  this  franchise  goes  to  swell  the 
value  of  the  franchise  of  the  Louisville  & 
Nashville  Railroad  Company.  The  fact  that 
the  city  does  not  receive  as  much  tax  from 
the  railroad  company  as  it  did  from  the 
bridge  company  is  no  more  material  than  if 
the  city  got  a  larger  sum  from  the  railroad 
company  than  it  would  get  from  the  bridge 
company.  Taxation  laws  must  be  uniform, 
and  it  is  Impossible  to  avoid  occasional  in- 
equalities. The  bridge  company  having  the 
legal  right  to  sell  out  and  having  exercised 
Its  right  In  a  legal  manner,  the  city  cannot 
complain. 

Under  sections  4096  and  4098,  Ky.  St,  the 
physical  properties  of  the  bridge  company 
are  to  be  valued  "for  the  purpose  of  being  op- 
erated as  a  carrier  of  freight  and  passen- 
gers," including  engines  and  cars,  depot 
grounds  and  improvements,  and  other  real 
estate.  When  the  physical  property  of  the 
bridge  company  is  assessed  under  this  rule 
and  the  city  collects  its  taxes  on  the  assess- 
ment. It  collects  taxes  "on  the  approaches 
to  said  bridge  or  any  building  erected  by 
said  bridge  company  witbin  the  corporate 
limits  of  said  city,  the  bridge  itself,  and  all 
appurtenances  thereto,  within  the  limits  of 
said  city,"  as  provided  in  the  ordinance.  The 
city  has  no  vested  right  to  anything  more. 
If  the  Legislature  should  repeal  sections  4077- 
4081,  Ky.  St,  and  make  no  provision  for 
a  franchise  tax,  leaving  the  law  as  it  was  in 
1882  when  the  contract  was  made,  the  city 
could  not  complain. 

Judgment  reversed,  and  cause  remanded 
for  a  Judgment  as  above  indicated. 

TURNER,  J.,  dissents. 


CHESAPEAKE   ft   O.    RT.    CO.   t.   LOUIS- 
VILLE ft  N.  R.  CO. 

(Court  of  Appeals  of  Kentucky.     June  20, 
1913.) 

Railroads    (|    134»)  —  Contbacts  —  Use    of 
Tracks— Construction— Taxation. 

The  L.  &  N.  R.  Co.  leased  to  defendant 

the  ri^iit  to  use  jointly  with  it  its  line  of  rail- 
way between  two  points  for  the  purpose  of  run- 
ning trains,  defendant  to  paj'  a  fixed  rental, 
also  a  per  cent,  of  fares  collected  between  the 
two  points  and  other  considerations,  also  a 
proportionate    part   of    "all    taxes   and    public 
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rates  assessed  on  such  portion  of  first  party's 
said  line  of  railway."  Plaintiff  claimed  that 
defendant  should  pay  a  proportionate  part  of 
the  entire  tax  levied  by  the  railroad  commis- 
sion and  also  a  proportionate  part  of  the 
franchise  tax  fixed  by  the  Board  of  Valuation 
and  Assessment.  Held,  that  defendant  was 
liable  only  for  its  proportionate  part  of  the 
taxes  on  the  physical  property  of  the  railway 
between  the  two  points,  excluding  engines  and 
Cars  of  the  grantor,  and  not  for  any  part  of 
the  franchise  tax  assessed  against  the  grantor. 
[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  §{  423-433;    Dec.  Dig.  §  134.*] 

Appeal  from  Circuit  Court,  Jefferson  Conn- 
ty,  Common  Pleas  Branch,  Third  Division. 

Action  by  the  Louisville  &  Nashville  Rail- 
road company  against  the  Chesapeake  &  Ohio 
Railway  Company.  Judgment  for  plaintiff, 
and  defendant  appeals.  Reversed  and  re- 
manded. 

Humphrey,  Mlddleton  ft  Humphrey,  of 
Louisville,  for  appellant.  Helm  &  Helm,  H. 
L.  Stone,  Benjamin  D.  Warfleld,  and  C.  H. 
Moorman,  all  of  Louisville,  for  appellee. 

HOBSON,  C.  J.  On  March  23, 1895,  a  wrl^ 
ten  contract  was  entered  Into  between  the 
Louisville  &  Nashville  Railroad  Company  of 
the  one  part  and  the  Ellzabetbtown,  Lexing- 
ton &  Big  Sandy  Railroad  Company  and  the 
Chesapeake  &  Ohio  Railway  Company  of  the 
second  part  by  which  the  Louisville  &  Nash- 
ville Railroad  Company  granted  to  the  other 
two  companies  Jointly  and  severally  the  right 
to  use  jointly  with  It  Its  line  of  railway  be- 
tween Lexington  and  Louisville,  Ky;,  In- 
cluding sidings  and  switches,  water  tanks, 
real  estate,  and  all  other  property  incident 
and  necessary  to  the  use  of  the  railroad  for 
the  purpose  of  running  passenger  and  freight 
trains.  It  was  stipulated  In  the  contract  that 
an  business  originating  upon  the  line  be- 
tween Louisville  and  Lexington,  exclusive 
of  business  from  either  of  these  points  to 
the  other,  should  belong  exclusively  to  the 
grantor,  and  that  the  grantees  should  pay 
the  grantor  a  certain  per  cent  of  all  fares 
collected  by  them.  In  addition  to  this  they 
were  to  pay  a  rental  of  $5,000  a  month.  The 
seventh  clause  of  the  contract  is  In  these 
words:  "Seventh.  In  adultlon  to  the  fixed 
rentals  or  Interest  moneys  and  other  pay- 
ments to  be  paid  as  hereinafter  provided  the 
second  parties  agree  to  pay  such  proportion 
of  the  cost  of  maintenance,  repairs,  renewals, 
and  improvements  of  that  part  of  the  road 
jointly  used,  and  such  proportion  of  the 
wages  of  telegraph  operators  and  other  em- 
ployes and  officers  In  the  joint  service  of  the 
two  parties  under  this  contract,  as  the  num- 
ber of  engines  and  car  miles  of  the  parties  of 
the  second  part  run  over  said  railway  bears 
to  the  total  number  of  engines  and  car  miles 
run  over  said  railway;  it  being  understood 
and  agreed  that  no  charge  shall  be  made  for 
services  of  general  or  accounting  officers  of 
the  party  of  the  first  part,  except  for  such  as 
are  actually  employed  In  conducting  the  busi- 


ness of  this  particular  part  of  the  lines  of 
the  party  of  the  first  part  The  said  second 
parties  also  agree,  as  part  payment  for  tbeir 
said  use  of  said  line  of  railway  and  Cadlities 
to  pay  to  the  said  first  party  their  like  pro- 
portionate share  of  all  taxes  and  public  rates 
assessed  on  such  portion  of  first  parties  said 
line  of  railway,  such  share  of  said  taxes  and 
public  rates  to  be  based  upon  the  car  and 
engine  mileage  as  hereinbefore  provided  in 
regard  to  maintenance,  etc.,  which  share  of 
taxes  and  public  rates  shall  be'  paid  to  the 
first  party  by  the  second  parties  within  fifteen 
days  from  the  date  when  the  first  party  pre- 
sents to  the  second  parties,  or  either  of  them, 
receipted  tax  bills  showing  the  amount  of 
taxes  paid  by  first  party  on  such  portion  of 
Its  railway.  The  first  party  shall  keep  an 
accurate  account  of  all  snch  cost  and  ex- 
pense of  maintenance,  etc.,  to  be  jointly  borne 
by  the  parties  hereto,  and  shall  fumista  the 
second  parties  with  a  copy  of  the  same  on  or 
before  the  fifteenth  day  of  each  month  snc- 
ceedlng  the  month  for  which  statement  is 
rendered  and  the  amount  dne  from  the  sec- 
ond parties  to  the  first  party  on  snch  ac- 
count shall  be  paid  on  or  before  the  fifteenth 
day  of  the  month  -following  the  month  in 
which  said  statement  Is  rendered.  Satis- 
factory evidence  of  all  disbursements  made 
on  account  of  maintenance  or  additional  con- 
struction, shall  be  furnished  as  desired  by 
the  second  parties." 

The  controversy  before  us  arises  upon  the 
proper  construction  of  the  words  "all  taxes 
and  public  rates  assessed  on  such  portion  of 
first  party's  said  line  of  railway."  Under 
sections  4096-^098,  Ky.  St,  the  value  of  all 
the  railroads  of  the  state  for  the  purpose  of 
being  operated  as  carriers  of  freight  and 
passengers,  including  engines  and  cars,  de- 
pot gtoMnAs  and  improvements,  and  other 
real  estate  is  fixed  by  the  Railroad  Commis- 
sion. In  addition  to  this  valuation  of  the 
physical  properties  of  every  railroad  com- 
pany by  the  Railroad  Commission,  the  Board 
of  Valuation  and  Assessment  under  sections 
4077-4081,  Ky.  St,  ascertains  the  total  val- 
ue of  all  property  of  every  railroad  company, 
including  all  Its  franchises  and  Incorporeal 
rights  or.  Intangible  property,  and '  from  this 
total  valuation  is  subtracted  the  value  of  Us 
physical  property  as  fixed  by  the  Railroad 
Commission.  The  balance  left  is  the  amount 
on  which  a  tax  Is  levied  under  these  sections, 
and  this  tax,  as  well  as  the  tax  on  the  physi- 
cal property,  is  apportioned  to  each  taxing 
district  according  to  the  number  of  miles  of 
the  railroad  In  it  The  grantees  in  the  above 
contract  Insist  that  they  are  liable  nnder  the 
contract  only  for  their  proportion  of  the  taxes 
on  the  physical  property  of  the  railway  be- 
tween Lexington  and  Louisville,  exdnding 
the  engines  and  cars  of  the  grantor.  The 
grantor  insists  that  they  are  liable  for  th^ 
proportion  of  the  entire  tax  levied  on  the 
valuation  fixed  by  the  Railroad  Commission, 
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and  in  addition  to  Uils  for  tbelr  proportion 
of  Its  franchise  tax  as  fixed  by  the  Board  of 
Valuation  and  Assessment  The  circuit  court 
sustained  the  latter  view.  The  grantees  ap- 
peal. 

In  LoulsTllle  tc  NashviUe  Railroad  Compa- 
ny V.  City  of  Henderson,  167  S.  W.  1103,  this 
day  decided,  we  hold  that  the  franchise  tax 
levied  under  sections  4077^031,  Ky.  St,  Is 
only  a  tax  on  the  intangible  property  of  the 
company.  The  assessment  made  by  the  Rail- 
road Commission  under  section  4096,  Ky.  St, 
Is  made  as  the  value  of  the  physical  prop- 
erty of  the  railroad  company  "for  the  pur- 
pose of  being  operated  as  a  carrier  of  freight 
and  passengers."  The  contract  before  us 
binds  the  grantees  to  pay  their  "proportion- 
ate share  of  all  taxes  and  public  rates  as- 
sessed on  such  portion  of  first  party's  said 
line  of  railway."  This  language,  naturally 
construed.  Includes  only  taxes  levied  upon 
the  line  of  railway  between  Lexington  and 
Louisville,  and,  when  this  line  of  railway  is 
assessed  at  its  value  for  the  purpose  of 
being  operated  as  a  carrier  of  freight  and 
passengers,  tbe  taxes  on  such  assessments 
are  all  that  the  language  of  the  contract, 
naturally  construed,  fairly  Includes.  To  hold 
that  these  words  Include  taxes  on  tbe  In- 
tangible proi>erty  of  the  grantor  would  be  to 
extend  their  meaning  beyond  tbe  words  of 
the  contract.  To  illustrate,  the  rent  which 
the  grantees  pay,  the  money  which  they  turn 
over  from  the  fares  collected  by  them,  all 
go  to  swell  the  income  of  the  grantor  and  to 
Increase  the  amount  of  its  assessment  under 
section  4077,  and  manifestly  it  was  not  con- 
templated by  the  contract  that  the  grantees 
were  to  pay  taxes  on  tbe  money  which  they 
paid  the  grantor  for  rent  The  grantor  may 
own  a  large  amount  of  stocks  and  bonds,  or 
other  personal  property,  but  c«rtalnly  it  was 
not  contemplated  by  the  contract  that  the 
grantees  were  to  pay  the  taxes  on  these. 
We  have  decided  that  the  grantees  exercise 
their  own  franchise  over  this  line  of  railway 
and  must  pay  a  franchise  tax  thereon.  Jef- 
ferson County  V.  Board,  etc.,  117  Ky.  631, 
78  S.  W.  443,  25  Ky.  Law  Rep.  1637.  And 
certainly  it  was  not  contemplated  that  the 
grantees  were  to  pay  their  own  franchise 
taxes  for  operating  these  roads,  and  in  ad- 
dition pay  a  part  of  the  grantor's  franchise 
tax. 

As  to  the  engines  and  cars  of  the  grantor 
we  reach  a  similar  conclusion.  The  gran- 
tees have  no  use  of  these  engines  and  cars  as 
they  use  their  own  engines  and  cars.  In 
contracting  that  they  would  pny  their  share 
of  the  taxes  on  the  railroad,  they  were  evl- 
denUy  Influenced  by  the  fact  that  they  en- 
joyed the  use  of  the  railroad,  but  it  is  not 
to  be  presumed  that  they  were  to  pay  taxes 
on  engines  and  cars  which  they  did  not  use 
and  which  were  used  exclusively  by  the 
grantor.    The  language  of  tbe  contract  only 


inclndes  taxes  on  the  railroad.  It  is  true 
that  in  valuing  the  railroad  at  so  much 
a  mile  the  Railroad  Commission  takes  into 
consideration  the  engines  and  cars  and  in- 
cludes them  in  the  assessment.  But  bow 
much  these  things  swell  the  assessment  can 
readily  be  ascertained  by  reference  to  the 
reports  filed  with  the  Railroad  Commission 
and  comparing  the  values  given  in  the  re- 
ports with  the  values  fixed  by  the  Commis- 
sion. We  therefore  conclude  that  the  gran- 
tees under  the  contract  are  not  liable  either 
for  the  franchise  tax  of  the  grantor  or  for 
the  taxes  on  Its  engines  and  cars. 

Judgment  reversed,  and  cause  remanded 
for  a  Judgment  as  above  indicated. 


KENTUCKT  COAL  &  TIMBER  DEVELOP- 
MENT CO,  V.  CARROLL  HARDWOOD 
LUMBER  CO.  et  al. 

(Court  of  Appeals  of  Kentucky.    Jane  20, 
i913.) 

1.  Advebsx  Possession  ({  115*)— Sctticikn- 
CT  of  Evidence. 

Evidence,  in  a  suit  to  enjoin  defendants 
from  cutting  timber,  held  to  make  it  a  jury 
qaestion  whether  the  person  through  whom  de- 
fendants claimed  entered  upon  the  land  in 
question  outside  of  his  and  his  father's  bound- 
aries and  occupied  the  land  continuously,  open- 
ly, and  notoriously  for  16  years  to  a  well- 
defined  boundary. 

[Ed.  Note.— For  other  cases,  see  Advene  Pos- 
session, Cent  Dig.  {§  314,  691-701 ;  Dec.  Dig. 
§  U5.»] 

2.  Adverse   Possession   (|   68*)  — Colob   of 
TiTii— Necessity. 

If  one  entered  upon  land  outside  bis  pat- 
ent boundaries  and  occupied  and  claimed  it  aa 
his  own  continuously,  openly,  and  notoriously 
for  16  years  to  a  well-defined  boundary,  he  ac- 
quired tiUe  by  adverse  possession,  though  he 
did  not  enter  under  color  of  title. 

[Ed.  Note.— For  other  cases,  see  Adverse  Po»- 
session.  Cent  Dig.  f|  887-393;  Dec.  Dig.  | 
68.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  227-236;    vol.  8,  p.  7568.] 

3.  Loos  AND  LoaaiNQ  (§  3*)— Sale  of  Tim- 

BEB. 

Where  a  contract  for  the  sale  of  standing 
timber  does  not  fix  any  time  within  which  the 
timber  is  to  be  removed,  the  intention  of  the 
parties  may  be  ascertained  from  the  circam- 
stances,  such  as  the  situation  of  the  parties 
when  the  contract  was  executed. 

[Ed.  Note. — For  other  cases,  see  Logs  and 
Logging,  Cent  Dig.  SS  8-12;    Dec.  Dig.  {  8.*] 

4.  Loos    AND    LOOOINO    (|    3*)— RESBBVATION 

OF  TiMBKB— Failure  to  Cxjt. 

If  the  circumstances  surrounding  tbe  ex- 
ecution of  a  deed  reserving  timber  show  that 
a  severance  from  the  soil  was  contemplated,  ti- 
tle to  the  timber  in  grantor  may  be  defeated 
by  failure  to  cut  and  remove  the  timber  within 
a  reasonable  time. 

[Ed.  Note. — For  other  cases,  see  Logs  and 
Logging,  Cent  Dig.  {|  6-12 ;    Dec.  Dig.  |  3.*] 

5.  Loos  AND  LoooiNO  n  3*)— Sale  of  Tim- 
ber—Action— Jttrt  Question. 

Evidence,  in  a  suit  to  enjoin  the  cutting 
of  timber,  held  to  make  it  a  jury  question 
whether  severance  of  the  timber  from  tbe  soil 
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was  contemplated  by  the  partiee  when  the  deed 
reserving  the  title  was  executed. 

[Ed.  Note.— For  other  casea.  aee  liOgs  and 
hogginls,  Cent  Dig.  H  6-12 ;   Dec.  Dig.  |  3.*] 

6.  Loos  AND  LoooiNO  ({  3*)— Pbotection  of 
TiuBEB  —  Actions  —  Aduibsion  of  Eti- 

DENCK. 

Where  plaintiff,  in  a  init  to  enjoin  defend- 
ant from  cutting  timber,  claims  title  to  the 
land,  which  defendant  denied,  plaintiff  could  in- 
troduce evidence  tending  to  show  want  of  title 
in  defecdaqt  and  forfeiture  of  the  timber  by 
failure  to  cut  it  within  a  reasonable  time,  with- 
out expressly  pleading  such  facts. 

[Ed.  Note. — For  other  cases,  see  Ii<^  and 
Logging,  Cent  Dig.  H  6-12;   Dec.  Dig.  S  3.*] 

7.  TBIAL     (I     191*)— InSTBUCTIONS— CONFOBK- 
ITT  TO   EVIDENCB. 

It  was  error,  in  a  salt  to  enjoin  defendant 
from  cutting  standing  timber,  to  assume  in  in- 
stmctions  that  defendant  acquired  title  by  pur- 
chase from  the  vendees  of  certain  persons  who 
had  forfeited  their  rights  to  the  timber  for  fail- 
ore  to  remove  it  within  a  reasonable  time, 
where  the  evidence  showed  that  It  was  con- 
templated by  such  parties  that  the  timber 
should  be  severed  and  removed  within  a  rea- 
sonable time. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.   ii  420-431,  435;    Dec  Dig.  i  191.*] 

8.  Loos  AND  LoaaiNO  ({  3*)  — Beuovai.  of 

TiMBEB. 

Failure  to  cut  and  remove  standing  tim- 
ber within  14  years  after  Its  conveyance  was, 
as  a  matter  of  law,  a  failure  to  remove  it 
within   a  reasonable,  time. 

[Ed.  Note.— For  other  cases,  see  Logs  and 
Logging,  Cent  Dig.  H  6-12 ;   Dec.  Dig.  {  S.*] 

9.  Loos  AND  LoaOING  (J  3*)  —  CONTBACT — 

Evidence. 

Evidence,  in  a  suit  to  enjoin  the  cutting 
and  removal  of  standing  timber,  held  to  make 
It  a  jury  fluestion  whether  the  parties  agreed 
that  the  timber  should  not  be  cut  until  a 
certain  land  company  commenced  operating  on 
the  lower  end  of  the  land  so  as  to  assist  de- 
fendants in  cutting  the  timber. 

[Ed.  Note.— For  other  cases,  see  Logs  and 
Logging,  Cent  Dig.  $|  6-12 ;    Dec.  Dig.  |  3.»] 

10.  Advebsk  P088E8810N  (§  85*)— Sufficien- 
cy OF  Evidence. 

Evidence,  in  a  suit  to  enjoin  the  cutting 
of  standing  timber,  held  not  to  show  that  the 
person  under  whom  defendant  claimed  occu- 
pied any  part  of  the  land  embraced  by  certain 
patents  claiming  it  adversely. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  §§  498-503,  656,  657,  660, 
668,  688-690;    Dec.  Dig.  !  8o.»] 

11.  BouNDABiEs  (§  37*)— Evidence  of  Loca- 
tion. 

While  ordinarily  the  location  of  a  patent 
is  for  the  -jury,  the  evidence  of  its  location 
must  be  of  a  kind  tending  to  induce  conviction 
as  to  its  location,  and  a  doubtful  title  cannot 
prevail  against  a  clear  one. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent  Dig.  H  184-194 ;    Dec.  Dig.  {  37.*] 

Appeal  from  Circuit  Court,  Breathitt 
County. 

Action  by  the  Kentucky  Coal  ft  Timber 
Development  Company  against  the  Carroll 
Hardwood  Lumber  Company  and  others. 
From  a  judgment  for  defendants,  plaintiff 
appeals,  and  defendants  prosecute  a  cross- 


appeal.    Beyersed  on  original  and  cross  ap- 
peal, and  remanded  for  new  triaL 

See,  also,  161  Ky.  281,  161  8.  W.  689. 

J.  X  C.  Bach,  Grannis  Bach,  and  HcGnlre 
&  McGuire,  all  of  Jackson,  and  Hazelrigg  ft 
Hazel  rlgg,  of  Frankfort,  for  appellant  Mc- 
Quown  &  Beckham  and  O'Rear  ft  WllUams, 
all  of  Frankfort,  and  Chester  Gourley,  C. 
W.  Campbell,  G.  W.  Fleenor,  and  O.  H.  Pol- 
lard, all  of  Jackson,  for  appellees. 

CLAY,  O.  In  the  month  of  February,  1912, 
plaintiff,  Kentucky  Coal  ft  Timber  Develop- 
ment Company,  brought  this  action  against 
the  Carroll  Hardwood  Lumber  Company,  U. 
B.  Buaklrk  and  S.  M.  Croft,  partners,  com- 
posing the  Kentucky  River  Hardwood  Com- 
pany, Harrison  Banks,  Lex  Smith,  and  Miles 
Smith,  its  employes,  to  enjoin  them  from 
entering  upon  or  cutting  any  poplar,  walnut, 
cucumber,  or  ash  trees,  from  a  tract  of  land 
consisting  of  about  1,200  acres  and  located  In 
Breathitt  county,  Ky.,  on  the  headwaters 
of  the  South  fork  of  Quicksand  creek,  a 
tributary  of  the  North  fork  of  the  Kentucky 
river.  The  defendants  the  Kentucky  Blver 
Hardwood  Company  and  its  owners.  Bus- 
kirk  and  Croft,  denied  the  title  of  plaintiffs 
and  pleaded  title  in  themselves  to  certain 
branded  timber  situated  on  the  land  in  con- 
troversy. A  temporary  injunction  was  asked 
for  and  obtained.  During  the  progress  of 
the  action  plaintUT  dismissed  as  to  certain 
portions  of  the  land  included  within  the 
boundary  set  out  in  the  petition,  and  the 
question  of  ownership  and  possession  of  the 
branded  trees  claimed  by  defendants  was 
transferred  to  the  ordinary  docket  for  trial 
by  jury.  As  to  the  timber  on  certain  por- 
tions of  the  tract  described  in  the  petition, 
the  trial  court  gave  a  peremptory  instruc- 
tion in  favor  of  plaintiff.  The  question  of 
ownership  and  title  to  the  remaining  part 
of  the  timber  was  submitted  to  the  jury, 
and  there  was  a  finding  in  favor  of  the  de- 
fendants. From  the  judgment  predicated 
on  the  verdict,  plaintiff  appeals  and  defend- 
ants prosecute  a  cross-appeal. 

The  principal  chain  of  plalntUTs  title  <s 
through  a  patent  for  154,800  acres  of  land, 
issued  to  Stephen  G.  Bled  June  15,  1872, 
from  which  there  are  excluded  25,800  acres 
of  land  theretofore  patented  and  otherwise 
appropriated.  Plaintiff  proved  his  chain  of 
title  from  Stephen  G.  Ried  and  introduced 
its  surveyor,  H.  H.  Gibson,  who  testified 
that  there  were  no  patents  older  or  senior 
to  the  Ried  patent  lying  within  the  boundary 
in  controversy  except  19  patents,  some  of 
which  lie  entirely  within  that  boundary, 
while  others  lie  only  partially  within  that 
boundary.  The  following  are  the  19  excluded 
patents: 

(1)  Benjamin  Clemons  patent.  No.  11,141, 
for  50  acres,  Issued  June  21, 1848,  lying  along 
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South  Quicksand  creek,  at  the  month  of  Old- 
bouse  branch. 

(2)  Benjamin  demons  patent,  No.  11,139, 

for  50  acres,  issued  ,  lying  on  South 

Quicksand  creek  a  short  distance  above  Land 
fork. 

(3)  Benjamin  demons  patent,  No.  11,138, 
dated  June  2,  184S,  for  50  acres,  lying  on  the 
South  fork  of  Qulckeand,  Just  below  the 
mouth  of  Six  Mile. 

(4)  Benjamin  demons  patent,  No.  11,140, 
dated  June  2,  1848,  for  50  acres,  lying  on 
the  head  of  South  fork  of  Quicksand,  Just 
above  the  mouth  of  Six  Mile. 

(5)  Combs  and  Byrne  patent.  No.  43,130, 
dated  January  1, 1870,  for  200  acres,  located 
Just  west  of  the  old  conditional  line  between 
Moses  demons  and  John  demons. 

(6)  Combs  and  Byrne  patent.  No.  43,137, 
Issued  January  1,  1870,  for  20  acres,  lying  on 
Oldhonse  branch  Just  above  its  mouth. 

(7)  Combs  and  Byrne  patent,  No.  43,138, 
issued  January  1,  1870,  for  200  acres,  lying 
on  Shepherd's  fork  of  the  South  fork  of 
Quicksand,  adjoining  patent  No.  43,137. 

(8)  Combs  and  Davis  patent.  No.  43,343, 
dated  August  8,  1868,  for  200  acres,  lying  on 
the  east  side  of  the  South  fork  of  Quicksand, 
including  the  mouth  of  Five   Mile  branch. 

(9)  Combs  and  Byrne  patent.  No.  41^44, 
dated  August  8,  1868,  for  200  acres,  lying  at 
the  head  of  Road  fork  of  the  South  fork  of 
Quicksand.  Of  this  land  only  a  small  por- 
tion of  the  southwestern  corner  is  included 
in  the  land  in  controversy. 

(10)  Daniel  Duit  patent.  No.  25,277,  Issued 
June  23,  1847,  for  50  acres,  lying  along  the 
South  fork  of  Quicksand,  and  Just  below 
Boar  hollow. 

(11)  John  demons  patent,  No.  51,702,  dated 
May  1,  1876,  for  200  acres,  lying  on  the  Lau- 
rel fork  of  the  South  fork  of  Quicksand. 

(12)  Moses   Clemens    patent,    No.    41338, 

Issued ,  for  a  tract  of  land  lying  near 

the  head  of  Two  Mile. 

(13)  John  Clemons  patent.  No.  41339,  Is- 
sued August  8, 1868,  covering  a  tract  of  land 
at  the  head  of  Five  Mile. 

(14)  Manford    Stacey    patent.    No.   42,855, 

Issued ,  covering  a  tract  of  land  on 

Five  Mile. 

(15)  George  Bradley  patent.  No.  42,773, 
issued  May  3,  1870,  for  a  tract  of  land  on 
Six  Mile. 

(16)  M.  J.  Amix  patent.  No.  43,142,  issued 
June  27,  1879,  for  a  tract  of  land  lying  upon 
Upper  Twin  and  Lick  branches  of  Main 
Quicksand  creek.  A  small  portion  of  land 
lies  across  the  dividing  line  between  Main 
Quicksand  and  South  Quicksand,  within  the 
boundary  in  controversy. 

(17)  The  John  demons  patent.  No.  41,340, 
Issued  August  8,  1868,  for  100  acres,  only  a 
very  small  portion  of  which  lies  within  the 
boundary  In  controversy. 

(18)  Isaac  Clemons  patent,  No.  20,774,  for 


60  acres,  now  known  as  the  Goff  tract,  lying 
on  Walnut  Cove  branch  of  Two  Mile. 

(19)  C.  B.  McQuinn  patent.  No.  20,785, 
issued  December  29,  1852,  for  60  acres,  a 
tract  of  land  lying  on  Plum  Cove  hollow  and 
Cane  Patch  branch  of  Two  Mile. 

Of  the  foregoing  patented  boundaries,  Nos. 
10,  11,  12,  13,  14,  and  15  are  expressly  ex- 
cluded by  plaintiff's  petition.  Plaintiff  also 
proved  title  through  the  Combs  and  Byrne 
patents  Nos.  43,137  and  43,138,  and  dismissed 
its  action  as  to  Combs  and  Byrne  patent  No. 
43,139.  Plaintiff  also  claimed  title  under 
Combs  and  Davis  patents  Nos.  41,343  and 
41,344.  It  further  appears  that  Benjamin 
demons,  who  owned  patents  Nos.  11,138, 
11,139,  11,140,  and  11,141,  died,  leaving  15 
children.  Plaintiff  lias  acquired  by  deed 
the  Interests  of  several  of  these  children. 
Moses  Clemons,  one  of  the  children,  acquired 
the  interests  of  seven  of  the  children.  Plain- 
tiff showed  further  title  to  the  land  In  con- 
troversy by  purchasing  from  certain  heirs 
and  vendees  of  Moses  demons.  These  pur- 
chases, however,  were  made  after  the  timber 
thereon  had  been  purchased  by  defendants. 

Defendants  claim  title  to  the  timber  in  con- 
troversy lying  on  several  tracts  of  land  em- 
braced in  the  boundary  in  dispute  by  pur- 
chase from  Haglns  &  dark,  who  purchased 
the  same  from  Harrison  Clemons  and  from 
the  widow  and  certain  children  of  Moses 
demons.  Defendants  also  attempted  to 
prove  a  chain  of  title  through  Davis  Ross  and 
James  Curry,  under  and  by  virtue  of  certain 
grants  made  by  the  commonwealth  of  Virgin- 
ia to  Ross  and  Curry  in  the  year  1788.  The 
court,  however,  refused  to  permit  the  intro- 
duction of  defendants'  title  under  the  Ross 
and  Curry  patents.  Defendants,  therefore, 
relied  on  the  possessory  title  of  Moses  dem- 
ons and  his  heirs. 

As  plaintiff  owns  an  undivided  interest  in 
the  four  patents  issued  to  Benjamin  Clemons, 
and  defendants  own  an  undivided  Interest  in 
the  timber  thereon,  the  trial  court  reserved 
for  future  determination  the  rights  of  the 
parties  under  and  by  virtue  of  those  patents. 
Of  this  action  of  the  trial  court  there  is  no 
complaint  from  either  side.  ' 

Upon  the  question  of  Moses  Clemons*  pos- 
sessory title  to  the  main  portion  of  the  land, 
the  evidence  in  substance  is  as  follows:  For 
some  time  prior  to  the  Civil  War,  Benjamin 
Clemons  lived  on  a  place  known  as  the  "Big 
Orchard"  on  the  South  fork  of  Quicksand 
creek,  some  seven  or  eight  miles  from  the 
land  in  controversy.  Some  time  later,  having 
obtained  the  four  patents  hereinbefore  re- 
ferred to,  he  moved  to  the  mouth  of  Oldhouse 
branch.  When  he  first  moved  to  the  Old- 
house  branch  he  made  no  claim  to  any  of 
the  land  except  the  four  patents  referred  to. 
Some  two  or  three  years  later  he  marked  out 
a  boundary  on  the  land  lying  around  the 
head  of  South  fork  of  Quicksand,  and  the 
marked  boundary  inclosing  this  land  is  the 
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one  now  relied  upon  by  defendants.  After 
Benjamin  Clemons  had  been  there  for  a 
while,  he  extended  his  clearings  up  to  the 
Oldhouse  branch.  Some  time  after  the  close 
of  the  War,  Moses  Clemons,  who  was  then 
living  at  Big  Orchard,  purchased  the  inter- 
ests of  certain  of  his  brothers  and  sisters  in 
the  lands  of  Benjamin  Clemons,  who  had 
died,  and  moved  to  the  house  built  by  his 
father  at  the  mouth  of  Oldhouse  branch.  He 
continued  to  live  there  for  several  years, 
when  the  house  was  burned,  and  he  then 
moved  further  up  the  creek  to  the  house  at 
the  motith  of  Land  fork.  He  resided  at  the 
month  of  Land  fork  for  some  eight  or  nine 
years,  and  then  moved  to  the  place  on 
Quicksand,  leaving  his  children  in  possession 
of  his  boundary  of  land.  Some  time  after 
Moses  entered  upon  the'  marked  boundary  he 
extended  the  clearing  made  by  his  father  at 
the  mouth  of  Old  Branch  up  said  branch  for 
a  distance  of  about  a  quarter  of  a  mite.  A 
portion  of  this  clearing  was  outside  of  the 
patent  boundary  on  which  Benjamin  dem- 
ons' house  was  located.  He  also  made  a 
clearing  on  Old  Cove  on  the  right-hand  side 
of  the  South  fork  of  Quicksand,  a  short  dis- 
tance above  the  mouth  of  Old  Branch,  and  in- 
closed it  with  a  fence.  There  were  several 
acres  in  this  inclosnre  outside  of  the  patent 
boundary.  From  time  to  time,  as  the  chil- 
dren grew  up  and  married,  be  settled  them  at 
various  places  on  the  boundary.  His  daugh- 
ter, who  married  W.  J.  Bach,  was  settled 
over  on  Two  Mile  creek,  and  made  a  clearing 
oh  tbe  tract  known  as  the  Bedford  tract. 
This  tract  Moses  Clemons  afterwards  con- 
veyed to  his  son-in-law  and  wife  in  the  year 
1886.  He  also  made  a  clearing  at  tbe  mouth 
of  Shepherd's  fork,  at  the  mouth  of  Four 
Mile,  and  at  the  mouth  of  Land  fork,  where 
he  lived  for  a  while.  There  is  also  evidence 
to  the  effect  that  he  made  a  clearing  at  the 
mouth  of  Five  Mile  creek  and  one  on  the 
Road  fork  and  near  the  mouth  of  Six  Mile. 
The  evidence  further  shows  the  cultivation 
and  use  of  these  clearings  within  the 
marked  boundary,  and  that  no  one  had  any 
possession  within  the  marked  boundary  ex- 
cept Moses  Clemons  and  his  children,  and 
those  claiming  through  them.  Several  wit- 
nesses testified  that  as  far  back  as  1875  the 
boundary  in  question  was  well  marked.  It 
seems  to  have  been  marked  by  two  or  three, 
different  instruments.  One  set  of  marks  ai>- 
pears  to  have  been  made  with  an  axe,  an- 
other with  a  knife,  and  still  a  third  with  a 
small  hatchet  or  tomahawk.  Tbe  timber  was 
marked  all  around  the  boundary  in  question, 
though  in  some  places  the  trees  marked  were 
as  far  as  100  or  200  yards  apart,  where  the 
timber  had  been  cut  Several  of  the  witnesses 
say  that  they  had  gone  all  the  way  around 
the  boundary,  and  that  it  was  well  marked. 
Some  of  the  witnesses  testified  to  having  been 
only  on  part  of  the  boundary,  and  that  it 
was  well  marked.    Some  of  these  marks  were 


pretty  old,  and  some  looked  like  they  bad  not 
been  made  very  long. 

For  defendants  it  is  shown  that  at  tbe  time 
it  is  claimed  Benjamin  Clemons  marked  out 
the  boundary  in  question  Isaac  Clemons  and 
Charles  McQulnn  both  had  patents  of  land 
within  the  boundary,  and  that  James  Bradley 
owned  tbe  tract  claimed  by  him,  and  the 
witnesses  say  that  Benjamin  Clemons  never 
claimed  any  one  of  these  tracts,  thongb  tbey 
were  included  within  the  marked  boundary. 
A  few  of  the  witnesses  say  that  the  clearings 
made  by  Benjamin  Clemonfa  and  Moses  dem- 
ons did  not  extend  beyond  the  patents  issned 
to  Benjamin  Clemons  and  Moses  demons, 
while  some  of  the  witnesses  say  that.  If  tbe 
clearings  did  extend  beyond  their  pateit 
boundaries,  it  was  only  to  a  very  small  ex- 
tent. There  is  also  testimony  to  tbe  effect 
that  the  boundary  in  question  was  not  marked 
all  the  way  around,  and  that  in  some  places 
the  marked  trees  were  from  30  yards  to  a 
quarter  of  a  mile  apart. 

The  court  instructed  tbe  Jury  as  followa: 

"(1)  The  court  says  to  the  jury  that  they 
will  find  for  the  plaintiff  unless  they  believe 
from  the  evidence  that  Moses  Clemons  enters 
upon  the  land  in  controversy  and  outside  his 
patent  boundaries,  or  some  parts  tbereof, 
for  at  least  15  years  before  tbe  entry  of  the 
plaintiff,  or  those  under  whom  it  claims, 
and  before  the  filing  of  its  petition  herein, 
and  that  be  and  those  claiming  under  him 
used,  occupied,  controlled,  and  claimed  the 
same  or  some  parts  thereof  as  their  own 
continuously,  openly,  and  notorioosly  for  a 
period  of  15  years  to  a  well-defined  or  mark- 
ed boundary ;  and  if  they  so  believe  they  will 
find  for  the  defendants  such  land  and  the 
poplar,  cucumber,  and  ash  trees  standing 
upon  such  lands  as  they  believe  from  the  evi- 
dence they  have  so  held  that  bears  tbe 
brands  of  the  letter  *C'  or  figure  '2'  and  tbe 
figure  '4'  inclosed  in  a  circle. 

"(2)  The  court  instructs  the  jury  that  an 
entry  upon  the  land  patented  to  Benjamin 
Clemons  is  not  such  an  entry  as-  Is  contem- 
plated in  instruction  No.  1,  and  that  in  deter- 
mining the  question  as  to  whether  or  not 
Moses  Clemons  had  possession  of  the  land 
described  in  the  pleadings,  they  cannot  con- 
sider any  evidence  offered  by  defendants  as 
to  the  acts  of  ownership  or  entries  on  any 
of  the  land  made  by  Benjamin  Clemons  oat- 
side  of  his  patents. 

"(3)  If  the  jury  believe  from  the  evidence 
that  Moses  demons  entered  in  the  land  un- 
der Benjamin  Clemons,  his  possession  was 
confined  to  the  patents  made  in  the  name  of 
Benjamin  Clemons  and  the  land  fenced  by 
the  said  Benjamin  Clemons,  unless  Moses 
Clemons  entered  outside  of  said  patents  or 
inclosures,  either  by  himself  or  tenants,  and 
took  possession  of  other  lands,  by  clearing 
and  fencing,  with  Intention  to  possess  the 
whole." 

Without  entering  Into  an  elaborate  argu- 
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noent  of  the  Questions  InTOlved,  we  deem  it 
saflBcient  to  state  our  conclusions  as  follows : 

[1]  (1)  There  was  suflSdent  evidence  tliat 
Mosea  demons  entered  outside  of  bis  and  his 
father's  patent  boundaries  upon  the  land  In 
question,  made  clearings  thereon,  and  used, 
occupied,  and  controlled  the  same  or  some 
'  parts  thereof  continuously,  openly,  and  noto- 
riously for  a  period  of  IS  years,  to  a  well- 
defined  and  marked  boundary,  to  take  the 
case  to  the  Jury,  and  we  cannot  say  that 
their  finding  in  favor  of  the  defendants  is 
flagrantly  against  the  evidence. 

[2]  (2)  The  instructions,  so  far  as  the 
question  of  adverse  possession  is  concerned, 
proi>erly  presented  ttie  law  of  the  case. 
Color  of  title  was  not  necessary.  New  Do- 
main Oil  Oas  Co.  T.  Gaffney  Oil  Co.,  134 
Ky.  792,  121  S.  W.  009.  Of  course  Hoses 
demons  could  not  acquire  title  against  a 
superior  title  holder  by  merely  occupying  ei- 
ther his  or  bis  father's  patents  and  claiming 
beyond  his  patent  boundary;  but  if  he  en- 
tered upon  the  land  outside  of  his  patent 
boundary,  made  clearings  thereon,  and  used, 
occupied,  and  controlled  the  same,  claiming 
to  a  well-defined  or  well-marked  boundary, 
continously,  openly,  and  notoriously  for  the 
statutory  period,  he  thereby  acquired  title 
by  adverse  possession. 

(S)  Defendants  purchased  the  trees  In 
question  from  the  vendees  of  Hagins  & 
Clark.  In  the  deed  the  trees  are  described 
as  being  branded  with  the  letter  "O"  or  with 
the  figure  "2."  The  trees  were  of  merchant- 
able size.  Hagins  &  Clark  were  engaged  in 
the  logging  business.  Some  of  the  parties 
say  that  the  trees  were  to  be  removed  in 
three  years ;  others  that  they  were  to  be  re- 
moved in  five  years.  Hagins  testified  as 
follows:  "We  did  not  buy  it  [the  timber] 
to  have  it  taken  out  at  that  time,  and  we 
could  not  have  had  it  taken  out  then  without 
loss.  It  was  a  speculation,  and  we  also  had 
a  verbal  contract  with  the  parties  that  we 
were  not  to  deliver  it  at  that  time,  not  until 
somebody  else  could  do  something  to  help 
us ;  not  until  the  Kentucky  Union  Land  Com- 
pany commenced  to  operate  on  the  lower  end 
so  as  to  help  us  get  it  out"  Clark  testified 
that  they  did  not  buy  the  timber  with  the 
intention  of  logging  it  themselves,  but  with 
the  understanding  that  they  might  remove 
it  whenever  they  came  In  with  the  Kentucky 
Union  Company,  so  that  the  latter  might 
help  them  fix  the  creek. 

[3]  It  is  the  law  in  this  state  that,  where 
the  contract  itself  fixes  no  time  within  which 
the  timber  sold  or  reserved  is  to  be  removed, 
the  Intention  of  the  parties  may  be  ascertain- 
ed from  facts  outside  the  agreement,  such  as 
the  situation  of  the  parties  and  the  circum- 
stances surrounding  them  at  the  time  the 
contract  is  executed.  Hicks  et  al  v.  Phil- 
lips   et  al.,  146  Ky.  305,  142  8.  W.  394. 

[4]  In  the  same  case  It  is  held  that  where 
the  grantor  in  a  deed  conveying  land  reserves 


the  timber  on  a  specified  part  of  the  land 
and  the  deed  is  sUent  as  to  the  time  of  the 
removal,  and  there  is  nothing  in  the  stipu- 
lations of  the  contract  or  in  the  situation  of 
the  parties  or  of  the  circumstances  surround- 
ing them  at  the  time  the  contract  was  execut- 
ed to  show  that  a  severance  of  the  timber 
from  the  soil  was  contemplated,  the  title  to 
the  timber  specified  remains  in  the  grantor 
and  is  not  lost  or  defeated  by  failure  to  cut 
and  remove  the  timber  within  a  reasonable 
time.  Manifestly  the  converse  of  the  latter 
proposition  Is  true;  that  is,  if  the  situation 
of  the  parties  and  the  circumstances  sur- 
rounding them  at  the  time  the  contract  is 
executed  are  such  as  to  show  that  a  sever- 
ance of  the  timber  from  the  soil  was  contem- 
plated, the  title  thereto  may  be  defeated  by 
a  failure  to  cut  and  remove  the  timber  within 
a  reasonable  time. 

[i]  In  this  case  there  were  several  cir- 
cumstances tending  to  show  that  a  severance 
of  the  timber  from  the  soil  was  contemplated 
by  the  parties.  We  therefore  conclude  that 
the  question  whether  or  not  a  severance  of 
the  timber  from  the  soil  was  contemplated 
by  the  parties  should  have  been  submitted 
to  the  Jury. 

[S]  To  Justify  tlie  introduction  of  the  evi- 
dence on  this  question,  and  the  submission 
thereof  to  the  Jury,  no  pleading  on  the  part 
of  the  plaintiff,  alleging  a  forfeiture  of  the 
timber  by  reason  of  the  failure  of  the  de- 
fendants to  cut  and  remove  it  within  a  rea- 
sonable time,  was  necessary.  PlaintifF,  claim- 
ing title  to  the  land,  sought  to  enjoin  the  de- 
fendant from  cutting  the  timber.  Defendants 
denied  plaintiff's  title  and  asserted  title  to 
the  timber.  A  question  of  title  being  Involv- 
ed, It  was  competent  for  plaintiff  to  Introduce 
evidence  tending  to  show  a  want  of  title  on 
the  part  of  the  defendants.  But  it  is  in- 
sisted that  the  error  of  the  trial  court  in  re- 
refuslng  to  instruct  the  Jury  on  this  ques- 
tion is  not  available  on  this  appeal,  because 
plaintiff  offered  an  instruction  on  the  ques- 
tion and  did  not  make  the  refusal  of  the 
court  to  give  it  a  ground  for  a  new  trial. 
This  is  true,  but  plaintiff  did  except  to  the 
instructions  given  by  the  trial  court  and 
allege  the  giving  of  erroneous  instructions  as 
a  ground  for  a  new  trial. 

[7]  The  instructions  actually  given,  wiiile 
correct  so  far  as  the  question  of  adverse 
possession  is  concerned,  assumed,  as  a  mat- 
ter of  law,  in  the  face  of  evidence  tending 
to  show  that  a  severance  of  the  timber  was 
contemplated  by  the  parties,  that  defendants 
acquired  and  retained  title  by  purchase  from 
the  vendees  of  Hagins  &  Clark.  In  this 
respect,  therefore,  the  instructions  given  are 
erroneous. 

[I]  If,  as  a  matter  of  fact,  a  severance  of 
the  timber  from  the  soil  was  contemplated  by 
the  parties,  then  Hagins  &  Clark  and  their 
vendees  liad  only  a  reasonable  time  within 
which  to  cut  and  remove  the  timber,  and 
their  failure  to  cut  and  remove  it  within  14 
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years  after  the  cooTeyance  thereof  la,  as  a 
matter  of  law,  a  failure  to  cat  and  remove  it 
within  a  reasonable  time.  In  that  event, 
therefore,  they  have  lost  title  to  the  timber 
In  question. 

(9]  On  the  other  hand,  If  It  was  agreed 
between  the  parties  that  the  timber  was  not 
to  be  cat  until  the  Kentucky  Union  Land 
Company  commenced  to  operate  on  the  lower 
end  of  the  land  so  as  to  assist  the  defendants 
in  getting  out  the  timber,  then  the  defend- 
ants had  a  reasonable  time  thereafter  within 
which  to  cut  and  remove  the  timber.  It  not 
appearing  exactly  when  the  Kentucky  Union 
Land  Company  did  commence  to  operate,  the 
question  whether  or  not  the  parties  did  agree 
as  indicated,  and  whether  or  not  the  defend- 
ants failed  to  cut  and  remove  the  timber 
within  a  reasonable  time  after  the  Kentucky 
Union  Land  Company  did  commence  to 
operate,  was  for  the  Jury. 

On  a  return  of  the  case  the  court  will 
qualify  instruction  No.  1  by  adding  the 
words,  "unless  you  believe  as  in  instruction 
No.  4,"  and  will  give  in  substance  the  follow- 
ing instruction,  numbered  4:  Although  you 
may  believe  from  the  evidence  as  set  out  in 
instruction  No.  1,  yet  if  you  further  believe 
from  the  evidence  that,  at  the  time  of  the 
execution  of  the  deed  frdm  the  heirs  of 
Moses  Clemens  to  Haglns  &  Clark  In  the 
year  1898,  the  parties  thereto  contemplated 
a  severance  of  the  timber  from  the  soil,  you 
win  find  for  the  plaintifT;  or  If  you  believe 
It  was  agreed  at  the  time  by  the  parties  that 
the  timber  was  not  to  be  cut  and  removed 
untU  the  Kentucky  Union  L^nd  Company  com- 
menced toroperate  on  the  lower  end  of  the  land 
so  as  to  assist  defendants  in  getting  out  the 
timber,  and  that  the  Kentucky  Union  Land 
Company  did  commence  to  operate  on  the 
lower  end  of  the  lands,  and  that  the  defend- 
ants failed  to  cut  and  remove  the  timber 
within  a  reasonable  time  thereafter,  you 
will  find  for  the  plaintiffs.  But  If  you  be- 
lieve as  set  out  in  Instruction  No.  1,  and 
further  believe  from  the  evidence  that  at  the 
time  of  the  execution  of  the  deed  from  the 
heirs  of  Moses  Clemons  to  Haglns  &  Clark 
a  severance  of  the  timber  from  the  soil  was 
not  contemplated  by  the  parties,  or  If  you  be- 
lieve from  the  evidence  that  it  was  agreed  by 
the  parties  that  the  timber  was  not  to  be  cut 
until  the  Kentucky  Union  Land'  Company 
commenced  to  operate  on  the  lower  end,  and 
after  it  so  commenced  to  operate.  If  it  did  so, 
the  defendants  did  not  fall  to  cut  and  re- 
move the  timber  within  a  reasonable  time, 
yon  will  find  for  the  defendants. 

Cross-Appeal. 

(1)  It  is  Insisted  that  the  court  erred  in 
peremptorily  instructing  the  Jury  to  find  for 
plaintiff  as  to  the  lands  embraced  in  Combs 
and  Byrne  patent  No.  43,138,  Combs  and 
Davis  patents  Nos.  41,343  and  41,344,  and  M. 
J.  Amix  patent  No.  41,342.  In  this  connection 
it  Is  argued  that  Moses  Clemons  marked  a| 


boundary  embracing  these  patents  and  ex- 
toided  his  clearings  over  on  the  land  covered 
by  them  prior  to  the  time  that  the  surveys 
were  made  or  the  patents  issued.  The  pat- 
ents were  Issued  in  the  year  1870  on  surveys 
made  during  the  year  1868.  One  or  two  wit- 
nesses say  that  Moses  Clemons  moved  to 
Oldhonse  branch  some  time  after  the  War. 
The  exact  time  is  not  definitely  fixed.  On 
the  other  hand,  it  appears  that  Moses  sold 
to  his  brother  a  tract  of  land  by  deed  dated 
November  23, 186i3.  This  tract  of  land  covers 
Big  Bottom,  the  place  were  Moses  lived  prior 
to  moving  to  the  residence  of  Benjamin 
demons.  The  deed,  after  describing  the 
land,  recites:  "Being  the  same  land  where 
Moses  Clemons  at  present  lives."  It  Is  cer- 
tain, therefore,  that  Moses  Clemons  did  not 
move  to  the  Oldhouse  branch  until  after 
that  date.  Furthermore,  the  precise  time 
when  he  began  to  extend  his  clearings  beyond 
his  father's  patents,  and  began  to  claim  to  a 
marked  boundary,  does  not  satisfactorily  ap- 
pear from  the  evidence.  It  does  appear,  how- 
ever, that  in  the  year  189 — ,  In  a  suit  to 
partition  the  lands  of  Benjamin  Clemons, 
Moses  Clemons  recovered  Judgment  against 
his  brothers  and  sisters  for  the  land  now  in 
controversy.  In  that  case  he  must  have  re- 
tied  altogether  on  his  own  claim  of  adverse 
possession,  and  not  upon  any  adverse  posses- 
sion on  the  part  of  his  father.  As  a  matter 
of  fact  his  father  did  not  have  a  marked 
boundary  or  clearings  ther^n  for  the  statu- 
tory period  of  15  years.  Moses  Clemens' 
claim  to  the  land,  therefore,  depends  upon 
when  he  began  to  hold  adversely  to  bis 
brothers  and  sisters. 

[10]  There  is  no  satisfactory  evidence  in 
the  record  that  he  occupied  any  portions  of 
the  land  embraced  by  the  patents  In  ques- 
tion, claiming  them  to  a  well  marked  bound- 
ary,'either  prior  to  the  patents  or  the  surveys 
on  which  they  are  based.  We  therefore  con- 
clude that  the  trial  court  properly  directed 
the  Jury  to  return  a  verdict  In  favor  of  the 
plaintiff  for  the  land  embraced  by  the  pat- 
ents in  question,  with  the  exception  of  that 
part  of  the  Combs  and  Davis  patent  No.  41,- 
343,  covered  by  the  fifth  exclusion  mention- 
ed in  plaintiff's  petition.  In  the  petition 
plaintiff  expressly  excludes  certain  lands. 
The  Combs  and  Davis  patent  No.  41,343  cov- 
ers a  part  of  the  fifth  exclusion.  Therefore 
the  court  erred  in  directing  a  verdict  in  favor 
of  plaintiff  for  all  the  lands  covered  by  that 
patent  The  verdict  should  have  been  con- 
fined to  that  part  of  the  patent  not  embraced 
within  the  fifth  exclusion. 

(2)  The  next  question  involves  the  propriety 
of  the  court's  action  in  excluding  from  the 
consideration  of  the  Jury  evidence  tending 
to  show  that  two  of  the  Ross  and  Curry 
patents  covered  the  land  in  controversy.  The 
patents  In  question  are  a  part  of  a  large 
number  of  surveys  made  by  one  George  Hart 
as  d^uty  surveyor  of  Fayette  county,  and 
later  of  Bourbon  county,  Ky.,  In  the  years 


Digitized  by 


Google 


K.yj 


WENDT  y.  BERRT 


1115 


1786,  1787,  ana  1788.  Certain  of  these  pat- 
ents call  for  "Remarkable  Long  Bock  Honse 
on  Buckborn." 

Basing  their  argnments  on  the  fact  that  In 
the  original  description  of  certain  of  the 
patents  the  word  "Troublesome"  was  erased 
and  the  word  "Buckhorn"  written  over  it,' 
and  the  fact  that  all  the  surveys  could  not 
be  placed  on  Buckhorn,  and  that  there  was 
no  Remarkable  Long  Rock  House  on  Buck- 
horn and  there  Is  one  on  Troublesome,  It  Is 
cont«ided  that  these  facts,  together  with 
others  relied  on,  were  sufficient  to  Justify  the 
location  of  these  patents,  as  contended  for 
by  defendants.  As  a  matter  of  fact,  however, 
the  patents  which  it  is  contended  cover  the 
lands  In  controversy  have  no  fixed  comers. 
In  order  to  place  them  so  as  to  cover  the 
lands  In  controversy,  all  of  the  Ross  and  Gur- 
ry patents  have  to  be  located  and  placed 
with  respect  to  each  other.  It  Is  Impossible 
for  us,  within  the  limits  of  a  reasonably  short 
opinion,  to  consider  the  arguments  pro  and 
con  on  the  location  of  these  patents,  as  con- 
tended for  by  defendant  The  same  conten- 
tion was  made  in  the  case  of  Taulbee  v. 
Buckner's  Adm'r,  01  S.  W.  734,  and  on  a  con- 
sideration of  the  question  the  contention  was 
held  without  merit 

[11]  While  ordinarily  the  location  of  a 
patent  is  for  the  Jury,  yet  the  evidence  of 
Its  location  must  be  of  a  kind  tending  to  in- 
duce conviction.  In  this  case  the  evidence  is 
vague,  indefinite,  and  uncertain.  At  most 
it  presents  a  theory  altogether  at  variance 
with  certain  well-established  facts,  and  after 
all  is  a  matter  of  guesswork  entirely.  Long 
ago  it  was  held  that  In  no  court  ought  a 
doubtful  title  prevail  against  a  clear  one. 
Preston's  Heirs  v.  Bowmar,  2  Bibb  (Ky.)  493. 
Certainly  one  with  a  good  title  should  not 
have  his  rights  guessed  away. 

Judgment  reversed  both  on  original  and 
cross  appeal,  and  'cause  remanded  for  a  new 
trial  consistent  with  this  opinion.  In  the 
meantime  the  injunction  will  be  continued  in 
force. 


WENUT  V.   BERRT. 

(Court  of  Appeals  of  Kentucky.     June  20, 
1913.) 

1.  Municipal  Cobpobations  ({  445*)— Acts 
Undeb  Invalid  Statute— Validity. 

Where  a  city  government  is  organized  un- 
der a  statute  subsequently  declared  unconsti- 
tutional, persons  who  during  the  existence  of 
the  city  government  received  benefits  from  pub- 
lic improvements  contracted  for  by  the  city  au- 
thorities may  not  escape  payment  of  the  amount 
due  the  contractor  for  the  benefits  on  the  sole 
ground  that  the  city  government  was  void,  in 
that  the  persons  acting  as  its  officers  were  with- 
out authority  to  create  any  enforceable  demand 
growing  out  of  contrftcts  entered  Into  by  them, 
for  the  officers  were  de  facto  officers. 

(Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  10C5;  Dec.  Dig.  { 
445.*] 


2.  Officers  (|  39*)— "Db  Facto  Officebs"— 
Who  Abe. 

An  officer  de  facto  is  one  whose  acts, 
though  not  those  of  a  lawful  officer,  the  law 
holds  valid,  where  the  duties  of  the  office  are 
exercised  without  a  known  appointment  or  elec- 
tion under  such  circumstances  of  reputation  or 
acquiescence  as  are  calculated  to  induce  people, 
without  inquiry,  to  invoke  his  action,  or  under 
color  of  a  known  and  valid  appointment  or  elec- 
tion, but  where  the  officer  has  failed  to  conform 
to  a  condition  as  to  taking  an  oath,  giving  a 
bond  or  the  like,  or  under  color  of  a  known  elec- 
tion or  appointment,  void  because  the  officer 
was  not  eligible  or  becanse  of  want  of  power 
in  the  electing  or  appointing  body,  or  by  reason 
of  some  defect  or  irregularity  in  its  exercise, 
the  ineligibility  being  unknown  to  the  public,  or 
under  color  of  an  election  or  appointment  pur- 
suant to  an  unconstitutional  law  before  the 
same  is  adjudged  invalid. 

[Ed.  Note.— For  other  cases,  see  Officers,  Cent 
Dig.  i  61;  Dec.  Dig.  (  S6* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1845-1861.] 

3.  constitdtional  law  (§  48*)— stattttkb— 
Validity— Presumptions. 

The  acts  of  the  Legislature  are  presump- 
tively valid  until  declared  void  by  the  courts, 
and  people  may  rightfully  so  regard  them. 

[Ed.  Note.— For  other  cases,  see  Constitu- 
tional Law,  Cent  Dig.  §§  108-111 ;  Dec.  Dig.  I 
48.*] 

4.  Offickbs  a  104*)— De  Facto  Officebs— 
Acts  of  De' Facto  Officers— Validity. 

.The  acts  of  public  officers  created  by  an 
act  of  the  Legislature  are  valid  as  to  the  pub- 
lic and  all  persons  having  dealings  with  the  of- 
ficers prior  to  the  time  the  act  under  which 
they  are  exercising  authority  is  declared  un- 
constitutional. 

[Ed.  Note.— For  other  cases,  see  Officers,  Cent 
Dig.  {  173;  Dec.  Dig.  {  104.*1 

Appeal  from  Circuit  Court,  Campbell 
County. 

Action  by  Louis  H.  Wendt  against  Shaler 
Berry,  trustee.  From  a  judgment  of  dis- 
missal, plaintiff  appeals.  Reversed,  with  di- 
rections. 

Wm.  U.  Warren,  of  Newport,  for  appellant 
Bailey  &  VeKh  and  Brent  Spence,  all  of 
Newport,  for  appellee. 

CARROLL,  J.  In  1888  the  Legislature  of 
the  state  created  the  district  of  Clifton  in 
Campbell  county,  and  established  therein  a 
form  of  municipal  government  very  similar 
to  the  form  of  government  of  the  cities  of 
the  state,  although  the  district  was  not  In 
fact  either  a  city  or  a  town.  The  district 
thus  established  and  governed  continued  in 
existence  until  1910,  when  by  an  act  of  the 
Legislature  it  was  converted  Into  a  city  of 
the  fifth  class  under  the  name  of  the  city 
of  Clifton.  After  the  enactment  of  this  leg- 
islation, a  city  government  was  duly  and 
regularly  organized  and  the  affairs  of  the 
city  administered  in  conformity  to  the  lawn 
governing  cities  of  the  fifth  class,  and  this 
government  was  continued  until  1912,  when 
the  act  of  the  Legislature  converting  the  dis- 
trict of  Clifton  into  a  city  of  the  fifth  class 
was  held  unconstitutional  by  this  court  in 
Hurley  v.  Motz,  151  Ky.  451,  152  S.  W.  248. 


*For  otbcr  cuam  ne  tarn*  topic  and  lecUon  NUMBER  la  Dec.  Dig.  A  Am.  Dig.  K«y-No.  Series  ft  Rep'r  ladezee 
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Shortly  after  the  opinion  In  tills  case  was 
handed  down,  the  goyemment  of  the  district 
of  Clifton  was  re-established,  and  the  affairs 
of  the  district  have  since  been  administered 
as  they  were  before  the  district  was  con- 
verted Into  a  city.  Some  time  after  the  es- 
tablishment of  the  city  government  pursuant 
to  the  legislative  act  of  1910,  certain  original 
street  construction  was  ordered  to  be  made 
by  the  city  council  and  completed  in  the  man- 
ner provided  In  the  laws  governing  fifth  class 
cities;  but  before  the  council  had  oppor- 
tunity to  accept  the  work  the  act  establish- 
ing the  city  had  been  declared  invalid.  When 
the  district  of  Clifton  was  re-established,  the 
appellant  contractor,  who  did  some  of  the 
'work  of  construction,  applied  to  the  govern- 
ing authorities  of  the  district  to  accept  and 
approve  it,  and  the  work  was  accepted  and 
approved  in  the  manner  pointed  out  In  the 
act  creating  the  district,  and  thereupon  he 
brought  this  suit  to  enforce  a  lien  for  the 
cost  of  the  construction  on  property  owned 
by  the  appellee  A  general  demurrer  was 
sustained  to  the  petition  of  the  contractor 
as  amended,  and,  declining  to  plead  further, 
the  suit  was  dismissed  and  this  appeal  prose- 
cuted. 

The  appellee  resists  the  enforcement  of  a 
lien  upon  his  property  and  the  recovery  of 
the  amount  due  for  the  construction,  upon  the 
single  ground  that  all  of  the  ordinances  and 
contracts  in  relation  thereto,  made  and  en- 
tered Into  by  the  governing  authorities  of  the 
city  of  Clifton,  were  without  force  or  effect 
because  the  act  under  which  the  dty  was 
set  up  was  void  from  the  beginning,  and 
therefore  all  ordinances,  contracts,  and  other 
things  made  and  done  by  the  persons  exer- 
cising the  powers  of  oflScers  of  the  dty  dur- 
ing the  time  the  city  government  was  admin- 
istered under  the  legislative  act  were  a  nul- 
lity, and  did  not  confer  any  right  or  create 
any  liability.  In  opposition  to  this  view,  it 
is  urged  on  behalf  of  the  appellant  contract- 
or that  the  persons  who  composed  the  munic- 
ipal government  of  the  dty  of  Clifton,  while 
it  was  assuming  to  be  a  city  of  the  fifth  class, 
were  de  facto  officers,  and  the  appellee,  who 
received  the  benefit  of  contracts  made  by 
these  de  facto  ofBcers,  should  not  be  al- 
lowed to  escape  the  payment  of  the  sum  due 
for  the  Improvements  with  which  his  property 
is  charged. 

[1]  Putting  aside  the  argument  that  the 
improvements  with  which  appellee's  property 
is  charged  were  made  with  his  consent  and 
by  his  request,  and  he  Is  therefore  estopped 
to  deny  his  liability,  and  the  further  argu- 
ment that,  as  the  Improvements  made  during 
the  supposed  existence  of  the  dty  govern- 
ment were  adopted  by  the  district  govern- 
ment after  its  re-establishment,  this  adoption 
and  acceptance  had  the  same  effect  as  If 
the  Improvements  had  been  ordered  by  the 
district  government  and  had  been  completed 
and  accepted  under  its  management,  It  will 
be  seen  that  the  issue  in  the  case^  although 


an  Important  one,  may  be  put  In  few  words 
and  thus  stated:  Where  a  dty  government 
is  organized  under  an  unconstitutional  act, 
can  persons  who,  during  the  existence  of  the 
city  government  so  organized,  received  bene- 
fits therefrom,  defeat  the  payment  of  the 
amount  due  the  contractor  for  the  benefits 
upon  the  sole  ground  that  the  dty  goYem- 
ment  was  a  void  thing  from  the  beginning 
and  the  persons  acting  as  its  officers  were 
without  authority  to  create  any  enforceable 
demands  growing  out  of  contracts  entered 
into  by  and  with  them  at  a  time  when  the 
officers  of  the  dty,  the  ODntractor,  and  the 
property  owners  believed  that  the  dty  gov- 
ernment was  a  legal  manldpal  organiza- 
tion? 

There  Is  much  confltet  In  the  cases   ia 
which    this   question   has    been    considered, 
some  of  the  courts  holding  that  there  can- 
not be  a  de  facto  officer  unless  there  is  a 
de  lure  officer,  and  so,  where  officers  are  ex- 
erdslng  authority  under  an  unconstitutional 
act,   everything  they  do  in  exercising    Ote 
functions  of  the  offices  they  hold  Is  voM, 
as   an  unconstitutional  law  Is  no  law  and 
furnishes  no  authority  to  persons  assuming 
to  perform  duties  under  it;    while  there  Is 
another  line  of  cases  holding  that,  althongh 
an  act  of  the  Legislature  may  be  declared 
unconstitutional,  the  acts  of  officers  who  as- 
sume to  exerdse  authority  under  It  are  bind- 
ing upon  the  public  and  third  parties  until 
the   legislation   has   been   declared  Invalid. 
One  of  the  leading  cases  on  this  subject  is 
midreth  v.  McIntlTe,  1  J.  J.  Marsh.  206,  19 
Am.  Dec.  61.  In  that  case  there  was  involved  a 
question  growing  out  of  the  conflict  between 
a  court  of  appeals  organized  under  and  in 
conformity  to  the  Oonstitutlon  of  tbe  state 
and  a  court  of  appeals  created  by  an  act  of 
the  liCgisIature   of  the  state,  which  body, 
having  become  offended  at  some  dedslons 
of    the    constitutional-  court,    undertook    to 
abolish  it,  and  set  up  In  its  place  a  legisla- 
tive court     In  holding  that  this  I^slatlve 
court  was  not  a  de  facto  body  or  entitled 
to  exerdse  any  of  the  functions  of  a  Judidai 
tribunal,   the  court  rested  its  dedsion  dis- 
tinctly upon  the  ground  that  there  could  not 
be  a   de  facto   judicial  tribunal,   exerdslng 
power  and  authority  at  the  time  the  office 
It  assumed  to  discharge  the  duties  of  was 
filled   by  constitutionally   appointed  judges, 
saying:  "But  when  the  Constitution,  or  form 
of  government,   remains  unaltered   and  su- 
preme, there  can  be  no  de  facto  department, 
or  de  facto  office.     The  acts  of  the  incum- 
bents of  such  department  or  office  cannot  be 
enforced   conformably    to   the   Constitution, 
and  can  be  regarded  as  valid  only  when  the 
government  is  overturned.     When   there  is 
a  constitutional  executive  and  legislature, 
there  cannot  be  any  other  than  a  constitu- 
tional Judldary.    Without  a  total  revolution, 
there  can  be  no  such  political  soledsm  in 
Kentucky  as  a  'de  facto'  Court  of  Appeals. 
There  can  be  no  such  court  whilst  the  Oon- 
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stltuUon  has  life  and  power.  There  has 
been  none  such.  There  might  be  under  onr 
Constitution  and  there  have  been  'de  facto' 
officers.  But  there  never  was  and  never 
can  be,  under  the  present  Constitution,  a  'de 
facto'  office.  The'  gentlemen  who  directed 
the  appeal  in  this  case  to  be  dismissed,  and 
the  one  who  certified  the  order,  did  not  bold 
office  In  the  Court  of  Appeals.  The  Legis- 
lature had  attempted  to  abolish  ,the  Court 
of  Appeals,  ordained  and  established  by  the 
Constitution,  and  create  in  Its  stead  a  new 
court.  This  attempt  was  ineffectual  for  want 
of  legislative  power.  The  offices  attempted 
to  be  created,  never  had  a  constitutional  ex- 
istence ;  and  those  who  claimed  to  hold  them 
had  no  rightful  or  legal  power.  They  were 
not  appointed  to  the  Court  of  Appeals,  fixed 
by  the  Constitution.  They  did  not  claim  to' 
exercise  the  functions  of  this  court.  Their 
tribunal  claimed  to  derive  its  origin  from 
the  flat  of  the  Legislature.  The  Court  of  Ap- 
peals had  not  been,  and  could  not  be,  abol- 
ished. Its  judges  had  not  been  removed  from 
office,  and  were  acting  and  ready  to  con- 
tinue acting  as  judges.  The  act  of  the  Leg- 
islature did  not  intend  to  superadd  four 
Judges  to  the  number  already  in  office  in  the 
Court  of  Appeals.  It  cannot  receive,  and 
never  has  received,  such  a  construction.  The 
gentlemen  who  acted  as  judges  of  the  legis- 
lative tribunal  did  not  claim  to  be,  and  cer- 
tainly were  not,  associates  of  the  judges  of 
the  constitutional  court  They  were  not  their 
successors.  They  were  not  the  incumbents 
or  de  jure  or  de  facto  officers.  Nor  were 
they  de  facto  officers  of  de  jure  offices.  For, 
if  such  a  thing  could  be  as  a  de  facto  judge 
of  the  Court  of  Appeals  of  the  Constitution, 
these  gentlemen  did  not  hold  any  such  place, 
for  the  reasons  before  assigned.  They  had 
no  official  rights  or  powers." 

In  Nagel  v.  Bosworth,  Auditor,  148  Ky. 
«07,  147  S.  W.  ©40,  the  question  was  pre- 
sented as  to  the  validity  of  the  acts  of  .John 
T.  Hodge  while  he  was  acting  as  judge  of 
the  Campbell  circuit  court  under  an  act  of 
the  Legislature  that  was  subsequently  de- 
clared unconsHtutlonaL  In  holding  that 
Judge  Hodge  was  a  de  facto  officer,  and  his 
judicial  acts  before  the  statute  under  which 
he  was  exercising  the  functions  of  the  of- 
fice was  adjudged  unconstitutional  were  val- 
id, the  court  distinguished  the  case  of  Hild- 
reth  V.  Mclntlre,  saying:  "In  that  case  the 
Legislature  undertook,  by  statute,  to  abolish 
the  Court  of  Appeals  established  by  the  Con- 
stitution and  to  create  another  Court  of  Ap- 
peals in  lieu  of  it  The  act  on  its  face  was 
a  palpable  violation  of  the  Constitution,  as  the 
Legislature  was  without  iwwer  to  create  a 
Court  of  Appeals ;  but  not  so  is  the  act  here. 
The  Legislature  has  power  to  create  a  circuit 
court,  and,  under  certain  conditions,  to  add 
an  additional  judge.  The  act  that  it  passed 
showed  that  the  conditions  existed  which 
warranted  it  to  create  an  additional  Judge. 
Ibe  act,  on  its  face,  was  within  the  power 


of  the  Legislature,  and  upon  considerations 
of  sound  public  policy  litigants  who  have 
tried  their  cases  before  Judge  Hodge  should 
not  be  sutFerers  by  reason  of  the  unconstitu- 
UonaUty  of  the  statute." 

Although  on  a  casual  inspection  there 
would  appear  to  be  no  substantial  difference 
in  the  facts  of  these  two  cases,  a  careful 
examination  will  disclose  that  there  is  a 
marked  distinction  between  'ttaem,  and  that 
each  case  rests  on  different  but  sound  prin- 
ciples. In  the  Hlldreth  Case  the  court  ruled 
that  there  could  not  be  de  facto  judges  of 
the  Court  of  Appeals  of  Kentucky  assuming 
to  act  under  a  void  legislative  act  at  a  time 
when  legally  selected  judges  were  exercising 
the  duty,  and  were  lioldlng  the  office  of 
judges  of  the  court  The  fact  that  other 
legally  elected  officers  were  In  existence 
when  the  usurpers  undertook  to  perform  the 
duties  of  the  office  was  the  turning  point 
in  this  case,  and  it  was  this  condition  that 
influenced  the  court  in  holding  that  the  acts 
of  the  usurpers  were  void.  But  in  the  Nagel 
Case  there  was  no  judge  claiming  the  office' 
or  exercising  the  functions  of  the  office  that 
Hodge  had  been  inducted  into  under  the  void 
legislative  act  There  was  no  doubt  of  his 
right  to  the  office  if  the  act  creating  it  was 
valid.  Under  these  circumstances,  we  held 
that  he  was  a  de  facto  officer.  The  same 
conclusion  was  reached  by  the  Connecticut 
court  in  Brown  v.  O'Connell,  36  Conn.  432, 
4  Am.  Rep.  89,  where  the  court  said.  In  sub- 
stance, that  a  judicial  officer  appointed  pur 
snant  to  an  act  of  the  Legislature  afterwards 
declared  unconstitutional  was  a  de  facto 
officer,  and  bis  acts,  while  exercising  the 
duties  of  the  office  were  binding  upon  the 
public  and  third  persons. 

In  Blley  v.  Garfield  Township,  68  Kan. 
299,  49  Pac.  85,  the  court  also  adopted  the 
view  that  the  acts  of  public  officers  while 
they  were  performing  the  duties  of  the  of- 
fice were  valid,  although  the  law  creating 
the  office  was  afterwards  declared  uncon- 
stitutional. 

In  Burt  V.  Winona  &  St  Peter  Railroad 
Company,  the  Minnesota  court.  In  31  Minn. 
472,  18  N.  W.  285,  289,  said  "that  where  a 
court  or  office  had  been  established  by  an 
act  of  the  Legislature  apparently  valid,  and 
the  court  has  gone  into  operation,  or  the 
office  is  filled  and  exercised  under  such  act. 
It  is  to  be  regarded  as  a  de  facto  court  or 
office — in  other  words,  that  the  people  shall 
not  be  made  to  suffer  because  misled  by  the 
apparent  legality  of  such  public  institutions." 

In  Cooley's  Constitutional  Limitations,  p. 
750,  It  is  said,  after  defining  a  de  facto  of- 
ficer, that  "for  the  sake  of  order  and  regu 
larity,  and  to  prevent  confusion  in  the  con- 
duct of  public  business  and  insecurity  of  pri- 
vate rights,  the  acts  of  officers  de  facto  are 
not  suffered  to  be  questioned  because  of  the 
want  of  legal  authority,  except  by  some  di- 
rect proceeding  instituted  for  the  purpo.se  by 
the  state  or  Uy  some  one  claimins  the  office 
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de  Jure  or  except  when  the  person  Mmself 
attemptB  to  build  up  some  right  or  claim, 
some  privilege  or  emolument,  by  reason  of 
being  the  officer  which  he  claims  to  be.  In 
all  cases  the  acts  of  an  officer  de  facto  are 
as  valid  and  effectual  while  he  is  suffered 
to  retain  the  office  as  though  he  was  an  offi- 
cer by  right,  and  the  same  legal  consequenc- 
es will  follow  from  them  for  the  protection 
of  the  public  and  of  third  parties." 

In  Thompson  v.  Couch,  144  Mich.  671,  108 
N.  W.  363,  the  court  said:  "It  is  contended, 
however,  that  there  cannot  be  a  de  facto  of- 
ficer of  an  office  which  has  no  existence,  and 
that,  if  the  amendatory  act  Is  unconstltu-. 
tlonal,  the  respondent  cannot  be  held  to  be 
a  de  facto  incumbent  of  an  existing  office. 
There  are  cases  which  hold  that  as  an  un- 
coiJstitutlonal  statute  is  not  law  such  statute 
creating  an  office  does  not  give  color  of  right 
to  an  incumbent.  •  •  •  But,  where  this 
is  held,  the  holding  is  said  not  to  be  incon- 
sistent with  the  rule  that  one  chosen  under 
color  of  an  election,  or  appointment  by  or 
pursuant  to  a  public  unconstitutional  law 
before  the  same  is  adjudged  to  be  so.  Is  an 
officer  de  facto.  •  •  •  While  there  can 
be  no  such  thing  as  a  de  facto  office,  there 
may  be  a  de  facto  officer,  whose  apparent 
right  arises  out  of  action  taken  by  the  elec- 
torate or  the  appointing  power  under  the 
supposed  authority  of  an  unconstitutional 
law  before  the  same  is  declared  unconstitu- 
tional." 

In  Speer  v.  Board  of  County  Commission- 
ers, 88  Fed.  749,  32  C.  C.  A.  101,  the  court, 
in  holding  that  the  acts  of  public  officers  ex- 
ercising authority  under  a  statute  after- 
wards declared  Invalid  were  binding  upon 
the  public  and  third  parties,  said:  "Until 
the  Judiciary  has  declared  it  void,  men  act 
and  contract,  and  they  ought  to  act  and  con- 
tract, on  the  presumption  that  it  is  valid; 
and  where,  before  such  a  declaration  Is  made, 
their  acts  and  contracts  have  affected  public 
interests  or  private  rights,  they  must  be 
treated  as  valid  and  lawful.  The  acts  of  a 
de  facto  corporation  or  officer  under  an  nn- 
conslltutlonal  law  before  its  Invalidity  is 
challeuKed  in  or  declared  by  the  Judicial  de- 
partment of  the  government  cannot  be  avoid- 
ed, as  against  the  interests  of  the  public  or 
of  third  parties  who  have  acted  or  invested 
in  good  faith  in  reliance  upon  their  validity, 
by  any  ex  post  facto  declaration  or  decision 
that  the  law  under  wMch  they  acted  was 
void." 

In  Commonwealth  v.  McCombs,  56  Pa. 
436,  the  Pennsylvania  court  said:  "An  act 
of  assembly,  even  if  it  be  imconstitntlonal,  is 
sufficient  to  give  color  of  title,  and  an  offi- 
cer acting  under  it  is  an  officer  de  facto." 
To  the  same  effect  Is  Ashley  v.  Board  of  Su- 
pervisors, 60  Fed.  55,  8  C.  C.  A.  455. 

In  Lang  v.  Bayonne,  74  N.  J.  Law,  455, 
68  Atl.  90,  also  reported  in  15  L.  R.  A.  (N. 
S.)  93,  122  Am.  St  Rep.  391,  and  12  Ann. 


Cas.  961,  the  court,  after  reviewing  a  num- 
ber of  authorities,  said  "that  an  officer  ap- 
pointed under  authority  of  a  statute  to  fill 
an  office  created  by  the  statute  is  at  least  a 
de  facto  officer,  and  that  acts  done  by  bim 
antecedent  to  a  Judicial  declaration  tbat  the 
statute  is  unconstitutional  are  valid,  so  fSu 
as  they  involve  the  interests  of  the  public 
and  of  third  persons."  In  the  fall  notes  to 
this  case  in  the  L.  R.  A.  and  Ann.  Caa^ 
there  will  be  found  a  review  of  all  tlie  cases 
bearing  upon  this  question. 

The  leading  case  upon  the  other  side  of 
this  question  is  Norton  v.  Shelby  County, 
118  U.  S.  425,  6  Sup.  Ct  1121,  30  L.  Ed.  17& 
In  that  case  the  Supreme  Court  said :  "An 
unconstitutional  act  is  not  a  law ;  it  confers 
no  rights;  it  Imposes  no  duties;  •  •  • 
it  creates  no  office ;  it  is,  In  legal  contempla- 
tion, as  inoperative  as  though  it  had  never 
been  passed" — and  laid  down  the  doctrine 
that  the  acts  of  public  officers  exercising  au- 
thority under  an  unconstitutional  law  were 
not  binding  upon  the  public  or  any  one  tibe. 
This  case,  although  having  great  weight  on 
acOount  of  the  distinguished  Judge  who 
wrote  it  and  the  court  for  whom  he  spoke, 
has  not  been  followed  at  all  by  a  number  of 
state  courts,  or  in  its  entirety  by  even  the 
federal  courts,  as  may  be  seen  by  an  exam- 
ination of  the  federal  case,  supra,  in  which 
this  case  was  distinguished  upon  rather  nar- 
row grounds,  leaving  the  Impression  that  the 
court  drawing  the  distinction  was  not  dis- 
posed to  fully  adopt  the  broad  doctrine  an- 
nounced in  the  Norton  Case,  that  an  uncon- 
stitutional act  conferred  no  rights  and  creat- 
ed no  liabilities,  and  nothing  done  under  it 
was  binding  upon  any  person. 

[2]  In  Norton  v.  Shelby  County  the  Su- 
preme Court  adopted  as  sound  the  definition!! 
of  a  de  facto  officer  laid  down  as  follows  in 
State  V.  Carroll,  38  Conn.  449,  9  Am.  Bep. 
409 :  "An  officer  de  facto  is  one  whose  acts, 
though  not  those  of  a  lawful  officer,  the 
law,  upon  the  principles  of  policy  and  Jus- 
tice, will  hold  valid  so  far  as  they  involve 
the  interests  of  the  public  and  third  persons, 
where  the  duties  of  the  office  were  exercis- 
ed: First  Without  a  known  appointment  or 
election,  but  under  such  circumstances  of 
reputation  or  acquiescence  as  were  calcu- 
lated to  Induce  people,  without  inquiry,  to 
submit  to  or  invoke  his  action,  supposing 
him  to  be  the  officer  he  assumed  to  be.  Sec- 
ond. Under  color  of  a  known  and  valid  ap- 
pointment or  election,  but  where  the  officer 
had  failed  to  confcH-m  to  some  precedent  re- 
quirement or  condition  as  to  take  an  oath, 
give  a  bond,  or  the  like.  Third.  Under  color 
of  a  known  election  or  appointment,  void  be- 
cause the  officer  was  not  eligible,  or  because 
there  was  a  ^ant  of  power  in  the  electing  or 
appointing  body,  or  by  reason  of  some  defect 
or  Irregularity  in  its  exercise,  such  Ineligi- 
bility, want  of  power,  or  defect  being  un- 
known to  the  public.    Fourth.  Under  color 
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of  an  election  or  an  appointment  by  or  pur- 
suant to  a  public  unconstitutional  law,  be- 
fore tbe  same  is  adjudged  to  be  such." 

These  definitions  appear  to  us  to  be  ex- 
ceptionally well  stated,  and  to  cover  fully 
every  state  of  case  in  which  the  authority 
of  a  de  facto  officer  may  be  exercised.  The 
facts  of  the  case  we  have  bring  it  easily 
within  both  the  first  and  fourth  of  the  defi- 
nitions given.  Here  the  municipal  govern- 
ment of  the  city  of  Clifton  was  organized 
pursuant  to  an  act  of  the  Legislature  of  the 
state  that  conferred  upon  the  officers  all  the 
powers  they  assumed  to  exercise,  and  gave 
them  the  right  to  create  the  liabilities  they 
did  create  in  the  construction  of  street  im- 
provements and  to  impose  upon  the  proper- 
ty holders  the  burden  they  did  impose  aris- 
ing out  of  these  Improvements.  At  the  time 
these  improvements  were  made,  and  at  all 
times  from  the  establishment  of  the  dty  un- 
der the  legislative  act,  until  the  act  was  held 
unconstitutional,  the  persons  exercising  the 
powers  of  officers  of  the  municipality,  the 
people  of  the  city,  the  property  owners  and 
contractors,  and  the  public  generally,  believ- 
ed, and  had  a  right  to  believe,  that  the  or- 
ganization of  the  city  was  legal.  Acting  un- 
der this  assumption.  Indulged  in  by  every 
p«rson  in  any  manner  connected  with  the  ad- 
ministration of  the  affairs  of  the  city  either 
in  an  official  or  private  capacity,  the  city 
authorities  discharged  without  question  or 
protest  all  of  the  duties  belonging  to  their 
respective  offices.  Under  these  .circumstanc- 
es, it  would  not  only  be  a  manifest  Injustice, 
but  a  positive  wrong,  to  deny  to  the  acts 
of  these  officers  the  validity  to  which  acts 
of  legally  elected  officers  are  entitled. 

As  the  principles  upon  which  the  validity 
of  the  acts  of  de  facto  officers  rest  are  not 
defined  by  either  Constitution  or  statute,  and 
the  courts  are  free,  except  as  they  may  feel 
bound  by  precedent,  to  adopt  such  views  as 
will  best  subserve  the  ends  of  justice,  it 
would  be  a  signal  and  unfortunate  demon- 
stration of  the  inability  of  the  courts,  when 
unrestrained  by  legislative  enactment  or  Ju- 
dicial precedent,  to  administer  the  law  ac- 
cording to  the  rights  of  the  case  If  the  appel- 
lant contractor  should  be  denied  the  relief 
sought.  To  say  that  the  property  owner 
should  be  allowed  to  receive  and  retain  sub- 
stantial and  permanent  benefits  to  his  prop- 
erty without  compensating  the  contractor 
whose  labor  furnlslied  the  benefits,  and  to 
turn  the  contractor  out  of  court  empty  hand- 
ed, would  be  a  departure  from  the  principles 
that  have  at  all  times  controlled  this  court 
In  the  decisions  of  cases  where  it  was  free 
to  exercise  Its  discretion. 

[3]  Acts  of  the  Legislature  are  presumed 
to  be  valid  until  declared  void  by  the  courts. 
The  people  generally  and  rightfully  so  regard 
ihem.  The  power  and  authority  of  public  of- 
ficers who  exercise  the  duties  of  office  under 
legislative  enactments  is  recognized  by  all 


persons  with  whom  they  have  dealings  In 
their  official  capacity,  and  the  public  good 
imperatively  demands  that  validity  should 
be  given  to  the  acts  of  these  officers  whea 
they  are  performing  duties  within  the  scope 
of  their  public  authority.  If  individuals 
dealing  with  public  officers  might  in  every 
Instance  question  their  authority  or  deny 
their  right  to  exercise  the  office  until  the 
courts  of  last  resort  had  given  the  sanction 
of  their  approval  to  the  validity  of  the  leg- 
islation under  which  the  office  was  establish- 
ed, the  conduct  of  public  affairs  would  be 
involved  In  interminable  confusion  and  doubt 
No  person  would  feel  secure  either  in  his 
personal  or  his  private  rights.  Confusion 
and  uncertainty  would  attend  every  official 
act  that  was  performed.  Such  a  condition 
as  this  would  be  disastrous  to  the  peace  and 
welfare  of  society.  It  would  encourage  the 
lawless  to  persist  In  their  offenses  and  make 
difficult  the  just  enforcement  of  the  law,  as 
persons  charged  with  this  duty  and  willing 
to  exercise  it  would  always  be  apprehensive 
of  their  right  to  do  so. 

[4]  Therefore,  as  the  precise  question  here 
involved  is  a  new  one  In  this  state,  we  feel 
at  liberty  to  announce  the  rule,  sound  in 
principle,  and  supported  by  abundant  author- 
ity, that  the  acts  of  public  officers,  whether 
they  be  state,  county,  district  or  municipal, 
created  by  an  act  of  the  Legislature,  are 
valid  as  to  the  public  and  all  persons  hav- 
ing dealings  with  the  officers  antecedent  to 
the  time  when  the  legislative  act  under 
which  they  were  exercising  authority  was 
declared  unconstitutional. 

Wherefore  the  Judgment  Is  reversed,  vrith 
directions  to  enter  a  Judgment  in  conformi- 
ty with  this  opinion. 


CUMBERLAND  TELEPHONE  ft  TELE- 
GRAPH CO.  V.  BRANDON. 

(Court  of  Appeals  of  Kentucky.    June  20, 
1913.) 

Telegraphs  and  Telephones  (J  48*)— Fail- 
use  TO  Transmit  Mkssaqes  —  itULEs  or 
Company. 

PlaintifTs  brother-in-law,  who  was  a  sub- 
scriber to  a  telephone  system  in  one  locality, 
attempted  to  send  plaintifT  a  message,  notify- 
ing  him  that  bis  mother's  death  was  immi- 
nent Defendant's  line  was  connected  with 
that  to  which  plaintiffs  brotlier-in-law  sub- 
scijbcd  and  the  two  companies  exchanged  serv- 
ice, allowing  the  patrons  of  one  to  call  the 
patrons  of  the  other.  Held  thnt,  defendant's 
operator  having  assured  the  brother-in-law  that 
the  message  would  be  delivered  to  plaintiff  wlio 
had  no  telephone,  defendant  is  liable  for  non- 
delivery of  the  message,  even  though  one  of 
its  rules  printed  in  the  books  dire<'ted  to  its 
subscribers  forbade  employes  to  take  verbal 
messages;  for  the  operator  being  vested  with 
apparent  authority,  and  the  sender  not  fiaving 
notice  of  the  limitation,  the  teleplione  company 
as  a  principal  is  liable  for  its  agent's  default 
[Ed.  Note. — For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  3  30;  Dec.  Dig.  | 
48.*] 


•For  other  gum  bm  same  topic  and  McUon  NUMBER  In  Dec.  Dig.  A  Am.  Dig.  Key-No.  Seriss  ft  Rep'r  IndexM 


Digitized  by 


v^oogle 


1120 


167  SOUTHWESTERN  ABPORTBB 


(Kj. 


Appeal  from  Circuit  Court,  Calloway  Conn- 
^. 

Action  by  John  Brandon  against  the  Cum- 
berland Telephone  &  Telegraph  Company. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.    Affirmed. 

Wheeler  ft  Hughes,  of  Paducah,  for  appel- 
lant Thomas  P.  Cook,  of  Hopkinsville,  and 
Holland  ft  Hanberry,  of  Murray,  for  ap- 
pellee. 

CLAT,  0.  Plaintiff,  John  Brandon,  brought 
this  action  against  defendant,  Cumberland 
Telephone  ft  Telegraph  Company,  to  recover 
damages  for  its  failure  to  deliver  to  him  a 
message  announcing  that  his  mother  was  not 
expected  to  live.  On  the  first  trial  of  the 
case  the  court  directed  a  verdict  in  favor  of 
defendant  In  reversing  the  case  the  court 
said:  "Whether  or  not  Phillips  as  a  local 
subscriber  had  a  right  to  demand  that  this 
message  be  delivered,  or  whether  or  not  the 
company  was  engaged  in  the  business  of  de- 
livering messages  for  local  subscribers,  or 
whether  or  not  the  operator  at  Murray  had 
authority  to  receive  this  message  and  agree 
to  deliver  It,  or  what  his  duties  were  in  con- 
nection with  messages  of  this  character,  we 
refrain  from  discussing.  We  only  decide  that 
on  the  facts  before  us  the  case  should  have 
gone  to  the  Jury."  On  the  return  of  the  case 
another  trial  was  bad  which  resulted  in  a 
verdict  and  Judgment  in  favor  of  plaintiff 
for  $500.    The  defendant  appeals. 

The  facts  developed  on  the  trial  are  sub- 
stantially as  follows:  On  March  8,  1911, 
plaintiff  was  a  resident  of  the  city  of  Mur- 
ray, Ky.,  and  resided  within  three  blocks 
of  the  exchange  of  the  defendant  His  brotn- 
er-in-law',  A.  R.  Phillips,  lived  about  eight 
miles  In  the  country.  Neither  plaintiff  nor 
his  brother-in-law  was  a  subscriber  of  the 
defendant  Phillips  was  a  subscriber  to  the 
Hazel  Telephone  Company,  and  had  an  In- 
strument in  his  house.  Plaintiff's  mother, 
who  lived  with  Phillips,  had  been  in  feeble 
health  for  some  time.  According  to  the  evi- 
dence for  plaintiff,  she  was  taken  suddenly 
worse  on  March  8th.  Some  time  between  7 
and  8  o'clock  p.  m.,  Phillips  called  the  Hazel 
exchange,  and  got  connection  with  the  de- 
fendant's exchange  at  Murray.  He  asked 
the  operator  at  Murray  if  he  could  deliver  a 
message  for  him  to  John  Brandon.  The  opier- 
ator  told  him  he  could,  but  it  would  cost  him 
a  quarter.  Whereupon  Phillips  said,  "All 
right;  I  will  pay  that, '  or  whatever  you 
charge."  The  operator  thereupon  agreed  to 
deliver  the  message.  Phillips  then  gave  to 
the  Murray  operator  the  following  message : 
"John  Brandon,  Murray,  Ky.  Your  mother 
is  not  expected  to  live  until  morning.  Come 
at  once.  A.  B.  Phillips."  This  message  was 
repeated  by  the  Murray  operator  to  Phillips. 
The  message  was  never  delivered  to  plain- 
tiff.   Had  he  received  it,  he  says  he  could 


and  would  have  gone  at  once  to  bis  mother's 
bedside,  and  could  have  reached  her  before 
her  death,  which  occurred  about  11 :15  a.  m. 
the  next  day.  The  evidence  for  plaintiff  fur- 
ther tends  to  show  that  there  was  a  contract 
between  the  two  companies  by  which  the  snb- 
scrlbers  of  each  had  the  right  to  talk  to  any 
subscriber  of  the  other,  and  that  either  com- 
pany in  performing  a  service  for  the  snl*- 
scriber  of  the  other  looked  to  the  other  com- 
pany to  collect  Its  fees.  In  this  case  the  fee 
of  25  cents  was  collected  by  the  Hazel  Com- 
pany. According  to  the  evidence  for  the  de- 
fendant, no  message  from  PhiUipfl  to  Bran- 
don was  received  at  the  exchange  at  Murray 
between  7  and  8  o'clock.  It  was  not  received 
until  between  10  and  11  o'clock  tbat  night 
Bynum,  the  operator  in  charge  at  that  time, 
says  that  he  had  a  conversation  with  Phil- 
lips between  10  and  11  o'clock  on  the  night 
of  the  8th.  As  to  the  conversation,  he  tes- 
tifies as  follows:  "I  received  a  message 
from  Mr.  Phillips.  Mr.  PhiUlps  caUed  and 
asked  if  that  was  Murray.  I  said,  'Yes,  sir.' 
He  says,  'I  will  O.  K.  a  10  cent  message  fee, 
and  pay  it  the  next  time  I  come  to  Murray, 
if  you  will  send  word  to  Mr.  Brandon  that 
his  mother  is  very  111.'  I  says,  'I  will  try  to 
get  word  to  lilm.'  I  tried  everywhere — ^alt 
points  in  town — where  I  thought  I  conid  find 
a  messenger  boy,  and  couldn't  find  one  no- 
where ;   it  was  about  11  o'clock  at  night" 

Bynum  further  says  that  he  called  at  the 
livery  stable  where  he  generally  found  mes- 
senger boys,  and  also  the  hotel  and  several 
groceries,  but  failed  to  find  a  messenger.  He 
knew  he  had  no  authority  to  take  a  message 
and  deliver  it  to  Brandon  for  pay.  He  did 
not  agree  to  deliver  said  message  for  pay. 
He  attempted  to  deliver  the  message  as  a 
matter  of  accommodation  to  Mr.  Phillips  and 
Mr.  Brandon,  whom  he  knew.  Defendant 
also  introduced  the  books  of  the  company 
which  are  printed  and  delivered  to  the  sub- 
scribers of  the  Murray  exchange.  These 
books  contain  the  rules  that  were  in  force  at 
the  time,  and  one  of  the  rules  Is  as  follows: 
"Employes  of  the  Cumberland  Telephone  ft 
Telegraph  Company,  Incorporated,  are  posi- 
tively forbidden  to  take  oral  messages." 
There  was  also  evidence  to  the  effect  that 
while  Phillips  as  a  subscriber  of  the  Hazel 
Telephone  Company,  under  the  contract  be- 
tween the  companies,  had  the  right  to  de- 
mand, through  defendant's  exchange  at  Mur- 
ray, connection  with  any  subscriber  of  de- 
fendant's Murray  exchange,  yet  the  agree- 
ment did  not  authorize  any  subscriber  to  ei- 
ther the  Hazel  or  Murray  exchange  to  use 
the  long-distance  toll  lines  of  the  defendant 
without  paying  therefor,  lite  evidence 
shows  that  Bynum,  the  operator  In  charge  vt 
the  switching  at  the  Murray  exchange,  was 
a  local  operator.  In  order  to  deliver  the 
message  he  would  have  been  compelled  to 
leave  the  switchboard.  It  was  further  shown 
that  defendant  waa  not  engaged  In  the  bust- 
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nesB  of  dellTerlng  messages  for  local  sab- 
scrlbera  for  pay. 

The  principal  contention  of  the  defendant 
Is  that  the  trial  court  erred  in  refusing  to 
direct  a  verdict  In  Its  favor.  The  basis  of 
this  contention  is  that  a  telephone  company 
has  the  undoubted  power  to  make  reasonable 
rules  and  regulations  regarding  the  conduct 
of  its  business  with  the  public;  that  the 
rule  forbidding  employes  to  take  oral  mes- 
sages is  reasonable;  that  the  publication  of 
the  rule  In  the  book  which  defendant  Issued 
to  Its  subscribers  was  sufficient  notice  to  Its 
patrons,  in  the  absence  of  actual  knowledge 
on  the  part  of  such  patrons,  that  if  was  not 
within  the  scope  of  the  operator's  apparent 
authority  to  contract  for  the  delivery  of  an 
oral  message,  and  as  the  company  did  not 
hold  Itself  out  as  contracting  to  receive  or 
deliver  oral  messages  at  the  local  exchange 
it  is  not  liable  for  a  failure  to  deliver  such 
message,  though  the  local  operator  agreed 
to  deliver  it  The  evidence  in  this  case, 
however,  shows  that  Bynum  was  the  opera- 
tor in  charge  both  of  local  and  long-distance 
connections.  It  was  certainly  not  incum- 
bent upon  Phillips  to  call  for  any  superior 
officer,  and  ascertain  whether  or  not  Bynum 
had  authority  to  make  the  contract  in  ques- 
tion. As  tfynum  was  in  charge,  and  was  the 
only  person  to  whom  Phillips  was  required 
to  look,  Phillips  bad  the  right  to  assume, 
in  (be  absence  of  notice  to  the  contrary, 
that  he  had  authority  to  hind  the  company. 
Bynum 's  act,  therefore,  was  clearly  within 
the  scope  of  his  apparent  authority.  The 
mere  publication  of  the  rule  in  question  in 
the  books  issued  to  its  subscribers  was  not 
notice  to  Phillips,  who  was  a  nonsubscriber. 
It  Is  argued,  however,  that  this  view  of  the 
law  places  the  telephone  company  at  the  mer- 
cy of  an  operator  who  disobeys  its  rules, 
for  he,  in  violation  of  its  rales,  may  make  a 
contract  that  will  subject  it  to  a  liability 
never  contemplated  by  it  In  a  sense  this  is 
true,  but  it  is  a  risk  which  the  principal  al- 
ways takes  when  he  invests  an  agent  with 
apparent  authority.  In  such  a  case  one  of 
two  things  must  happen:  Either  the  com- 
pany or  the  patron  must  suffer.  No  fault 
can  be  Imputed  to  the  patron,  for  he  acts 
without  knowledge  of  any  limitation  on  the 
power  of  the  operator.  The  company,  how- 
ever, employs  and  discharges  the  operator. 
It  has  control  over  him.  If  he  exceeds  his 
actual  authority  and  makes  a  contract  within 
the  scope  of  his  apparent  authority,  he  is, 
nevertheless,  the  company's  agent,  and  the 
loss  should  fall  upon  it,  whose  fault  it  is  in 
having  an  agent  who  violates  its  rules,  rath- 
er than  upon  the  patron,  who  has  no  con- 
trol over  him  and  who  is  in  no  way  respon- 
sible for  his  acts.  It  is  Immaterial  that  the 
company  had  no  messenger  at  hand  by  means 
of  which  it  could  carry  out  the  contract  If 
notice  of  the  operator's  limited  authority  was 


not  brought  home  to  Phillips,  the  making  ot 
the  contract  in  question  was  within  the 
scope  of  the  operator's  apparent  authority, 
and  the  company  is  bonnd  by  the  contract 
which  he  made,  and  the  fhct  that  he  bad 
no  means  of  carrying  out  the  contract  is  no 
defense.  This  rule  does  not  conflict  with  the 
doctrine  laid  down  in  the  case  of  Cumber- 
land Tel.  &  Tel.  C!o.  v.  Atherton,  122  Ky. 
155,  91  S.  W.  257,  28  Ky.  Law  Rep.  1100.  In 
that  case  the  contract  to  deliver  the  message 
was  made  by  a  messenger  boy.  The  court 
held  that  the  nature  of  his  agency — a  mere 
messenger — was  notice  of  the  limitation  up- 
on his  power  to  enter  into  contracts  for  the 
telephone  company. 

While  one  of  the  instructions  is  subject  to 
verbal  criticism,  we  conclude  that  the  in- 
structions fairly  presented  the  law  of  the 
case. 

Judgment  affirmed. 


OWENSBORO  SHOVEL  A  TOOL  CO.  T. 
MOORE. 

(Court  of  Appeals  of  Kentucky.     June  17, 
1913.) 

1.  Corporations  (J  603*)  —  Cowtracts  —  Ac- 
TiORB— Venue. 

Under  Civ.  Code  Prac.  g  72,  providing  that 
an  action  against  a  corporation  having  an  office 
in  the  state  most  be  brought  in  the  county  in 
which  its  office  or  place  of  business  is  situated, 
or,  If  upon  a  contract,  in  the  county  in  which 
the  contract  is  made  or  to  be  performed,  an 
action  on  a  contract  may  be  brought  against  a 
corporation  in  the  county  where  the  contract 
was  made  by  the  corporation's  agent  and  was 
to  be  performed. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  »  1835-1939,  1942-1946;  Dec.  Dig. 
I  503.*] 

2.  CoBPOBATioNs  (i  607*)— Actions— Sebvioe 
or  Summons— Service  upon  Aoent. 

Service  of  summons  upon  the  agent  who 
made  the  contract  for  defendant  corporation, 
which  is  sued  upon  in  the  county  in  which  the 
contract  was  to  be  performed,  was  unnecessary. 

[Ed.  Note.— For  other  coses,  see  Corporations, 
Cent  Dig.  fj  1971-1974,  1976-2000;  Dec:  Dig. 
S  507.*] 

S.  Frauds,  Statute  of  (S  49»)  —  Contract 
Not  to  be  Perpormed  Within  Tear. 
In  determining  whether  a  contract  is  with- 
in the  statute  of  frauds,  the  question  is  not 
whether  the  contract  would  have  actually  been 
performed  within  a  year,  but  whether  it  could 
be   performed  within  that  time. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent  Dig.  I  74 ;    Dec.  Dig.  {  49.^} 

4.  Trial  ({  133*)  —  Aboumxnt  —  Abouicent 
Without  Record. 

The  opurt  should  not  permit  counsel  to 
make  statements  in  argument  not  supported  by 
the  record,  and  should,  without  objection, 
promptly  reprimand  counsel  for  making  such 
Btatement  and  instruct  the  jury  to  disregard  it 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent 
Dig.  {  316;  Dec.  Dig.  f  133.*] 


•For  ether  eases  see  same  topic  and  section  NOUBBR  In  Dae.  Dig.  A  Am.  Dig-  Key-Mo.  Series  ft  Rep'r  Index** 
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5.  New  Tbiai.  (|  29*)— GBOUirD»— Ikpbofbb 
Abocicert. 

A  verdict  obtained  by  improixr  argument 
without  the  record  shoiild  be  promptly  aet 
aaide. 

[Ed.  Note.— For  other  caaea,  aee  New  TriaL 
Cent  Dig.  |§  43,  44;    Dec  Dig.  |  29.»] 

6.  Dauaqes  (J  62*)— Duty  to  MmaATS. 

One  who  agreed  to  saw  a  certain  amount  of 
timber  for  defendant  waa  under  no  obligation, 
upon  defendant's  breach  of  the  contract  by  re- 
fusal to  furnish  timber,  to  mitigate  the  re- 
sulting damages  by  procuring  available  timber 
elsewhere  to  saw;  the  rule  applying  in  case  of 
breach  of  contract  for  personal  service*  not  be- 
ing applicable. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  |S  119-131;  Dec.  Dig.  |  62.*] 

7.  Mastgb  and  Sebvant  (|  42*)— Bbxach  or 
CoNTEACT— Damages— MinoATioN. 

It  is  the  duty  of  one  claiming  damages  for 
breach  of  contract  to  employ  to  mitigate  the 
damage  suffered  by  securing  other  employment, 
if  possible. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {{  54-66 ;  Dec.  Dig.  |  42.*] 

8.  Damages   (i   124*)— Measubb- Bbeaoh   or 
Contbact. 

Plaintiff's  measure  of  damages  for  defend- 
ant's breach  of  contract  to  furnish  a  certain 
•mount  of  timber  to  be  sawed  by  plaintiff  is  the 
fair  and  reasonable  profit  which  plaintiff  would 
have  made,  if  permitted  to  carry  out  the  con- 
tract. 

[E^  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  |S  326-338;    Dec.  Dig.  i  124.*] 

Appeal  from  Circuit  Court,  Ballard  County. 

Action  by  George  Moore  against  the  Owens- 
boro  Sbovel  &  Tool  Company  and  another. 
From  a  judgment  for  plaintiff,  defendant 
named  appeals.  Beversed  and  remanded  for 
farther  proceedings. 

Henry  P.  Turner,  of  Wlcklifle,  and 
Sweeney,  Ellis  &  Sweeney,  of  Owensboro, 
for  appellant  J.  B.  Wickllffe,  of  Wlckllffe, 
for  appellee. 

LASSINO,  J.  The  Owensboro  Shovel  & 
Tool  Company  is  a  manufacturing  corpora- 
tion engaged  in  business  in  Owensboro,  E[y. 
It  owned  certain  timber  rights  in  Ballard 
county.  George  Moore  owned  a  sawmill.  At 
the  Instance  of  C.  P.  Moore,  an  employ^  of 
the  Owensboro  Shovel  ft  Tool  Company, 
George  Moore  moved  his  sawmill  to  a  point 
upon  or  near  the  land  upon  which  the  tim- 
ber owned  by  the  tool  company  stood  and, 
under  a  verbal  agreement  with  C.  P.  Moore, 
sawed  something  like  2,000  railroad  ties.  A 
difference  arose  between  George  Moore  and 
C.  P.  Moore,  representing  the  tool  company, 
which  resulted  In  the  tool  company's  refusal 
to  fnrnisb  any  more  timber  at  the  sawmill 
to  be  sawed  into  ties. 

Thereapon  George  Moore  filed  suit  In  the 
Ballard  circuit  court.  In  which  he  sought  to 
recover  f2,000,  alleged  to  be  the  profit  which 
he  would  have  made  had  be  been  permitted 
to  carry  out  his  contract  with  the  defendant 
tool  company,  and  the  further  snm  of  $600, 
alleged  as  expense  Incurred  by  him  in  mov- 
ing  his   mill   to  and   from   the   defendant's 


lands.  He  alleged  In  the  petitloD  tbat  tbe 
contract,  under  which  he  agreed  to  saw  this 
timber,  was  a  verbal  one,  by  the  terma  of 
which  he  was  to  receive  8  cents  per  tie  for 
sawing  50,000  ties  in  250  days.  The  defend- 
ant altered  Its  appearance  for  the  purpose 
of  moving  to  quash  the  return  of  the  snm- 
mons;  it  having  been  executed  upon  its 
agent,  C  P.  Moore.  Thereapon  plaintiff  filed 
an  amended  petition  making  C.  P.  Moore  a 
party  defendant,  and  alleging  that  tbe  con- 
tract was  made  with  C.  P.  Moore  and  tbe 
Owensboro  Shovel  ft  Tool  company,  and  that 
it  was  breached  to  his  damage,  as  set  oat  in 
tbe  original  petition. 

A  special  demurrer,  a  general  demurrer, 
and  a  motion  to  strike  were,  in  turn,  filed  by 
the  defendants,  and  each  being  overroled 
they  filed  th^r  separate  answers.  C  P. 
Moore  denied  having  any  interest  in  the  am- 
tract,  and  alleged  that  in  making  tbe  ar- 
rangement which  be  did  with  plaintiff  lie 
acted  simply  as  the  agent  of  the  Owensboro 
Shovel  ft  Tool  Company.  The  tool  comtiany, 
in  its  answer,  after  traversing  all  the  affirma- 
tive allegations  of  the  original  and  amended 
petitions,  pleaded  the  statute  of  frauds,  and 
also,  by  way  of  set-of^  that  plaintiff  had 
damaged  It  in  tbe  sam  of  |800  by  his  failure 
and  refusal  to  saw  into  lumber  timber  grow- 
ing on  a  tract  of  land  near  tbe  millsite. 
which  he  bad  agreed  to  saw,  and  which  they 
had  been  unable  to  procure  any  one  else  to 
saw  after  his  failnre  and  refusal  to  do  so.  A 
reply  traversing  the  affirmative  matter  in  the 
answers  completed  the  issue.  Tbe  case  was 
snbmitted  to  a  Jury,  with  tbe  result  that 
plaintiff  recovered  a  verdict  for  $400  against 
the  Owensboro  Shovel  ft  Tool  Company.  A 
peremptory  Instruction  was,  at  tbe  conclusion 
of  all  the  evidence,  given  in  favor  of  the 
defendant  C.  P.  Moore.  A  new  trial  being 
refused,  the  Owensboro  Shovel  ft  Tool  Com- 
pany appeals. 

Several  grounds  are  relied  upon  for  rerex- 
sal,  among  whicb  may  be  noted,  first,  error 
of  the  court  in  refusing  to  quash  tbe  return 
on  tbe  summons;  second,  error  of  the  court 
in  refusing  to  sustain  the  special  demurrtf 
to  the  petition  as  amended ;  third,  error  In 
Instructing  the  jury ;  and,  fourth,  misc(»dact 
of  counsel  for  plaintiff  in  argument 

[1, 2]  It  Is  Insisted  that,  as  appdlanfs 
place  of  business  was  in  Owensboro,  Daviess 
county,  Ey.,  and  all  of  Its  principal  officers 
reside  therein,  it  should  have  been  sned  in 
that  county,  and  the  court  erred  in  not  so 
holding  on  its  motion  to  quash  the  return  of 
the  summons  served  upon  its  agent,  C  P. 
Moore,  In  Ballard  county.  The  petition  al- 
leges that  the  contract  was  made  and  to  be 
performed  In  Ballard  county.  Section  72  of 
the  Civil  Code,  after  excepting  certain  actions 
mentioned  in  other  sections  of  the  Code,  pro- 
vides: "An  action  against  a  corporation 
which  has  an  office  or  place  of  business  In 
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this  Btate,  or  a  chief  ofiBcer  or  agent  residing 
In  this  state,  must  be  brought  In  the  county 
In  which  such  office  or  place  of  business  is 
situated  or  in  which  such  officer  or  agent 
resides;  or,  If  it  be  upon  a  contract,  in  the 
above-named  county,  or  in  the  county  in 
which  the  contract  is  made  or  to  be  perform- 
ed. •  *  •"  Under  the  latter  clause  of  thia 
Code  provision,  appellee  was  clearly  author- 
ized to  institute  his  suit  In  Ballard  county 
and  to  send  his  summons  to  Daviess  county, 
the  borne  county  of  the  corporation,  for  serv- 
ice there.  This  was  done  on  the  petition  as 
amended,  and  it  is  not  complained  that  the 
service  in  Daviess  cotinty  was  not  made 
upon  the  proper  officer  of  the  company. 
Service  of  summons  upon  C.  P.  Moor^  the 
agent  In  Ballard  county,  was  unnecessary. 

In  City  of  Covington  v.  Limerick,  40  a 
W.  254,  19  Ky.  Law  Rep.  330,  it  was  held 
that  in  an  action  upon  a  contract  the  court 
of  the  county  tn  which  the  contract  was  per- 
formed had  Jurisdiction,  and  summons  might 
be  executed  in  another  county.  In  Glass- 
cock V.  Louisville  Tobacco  W.  H.  Co.,  103 
S.  W.  319,  31  Ky.  Law  Rep.  702,  it  was  held 
that  an  action  might  be  brought  upon  a  con- 
tract in  the  county  where  the  essential  part 
of  the  contract  was  to  be  performed,  al- 
though service  was  had  in  another  county. 

The  contract,  whatever  it  was,  was  enter- 
ed into  by  C.  P.  Moore,  as  agent  for  the 
Oweusboro  Shovel  &  Tool  Company,  in  Bal- 
lard county,  and  was  to  be  wholly  performed 
in  that  county,  and  under  this  state  of  facts 
the  trial  court  properly  held  that  the  suit 
might  be  prosecuted  in  Ballard  county. 

Since  the  peremptory  instruction  was  given 
in  favor  of  the  d^endant  C.  P.  Moore,  it  be- 
comes necessary  to  pass  upon  the  court's 
ruling  on  the  special  demurrer  or  tb«  motion 
to  strike,  as  the  purpose  of  each  was  to  elim- 
inate G.  P.  Moore  from  the  proceeding. 

[3]  On  the  contention  that  the  contract, 
as  alleged,  was  within  the  statute  of  frauds, 
it  is  sufficient  to  note  that  under  its  terms  it 
was  capable  of  being  performed  within  a 
year;  indeed,  within  the  time  alleged  by 
appellee  within  which  it  was  to  be  performed, 
to  wit,  250  days.  It  is  insisted  by  counsel 
for  appellant  that  the  evidence  shows  that 
appellee  would  not  have  been  able,  with  the 
mill  power  owned  by  him,  to  have  complet- 
ed the  contract  within  a  year,  but  be  over- 
looks the  fact  that  appellee  was  not  limited 
in  the  performance  of  this  contract  to  the 
use  of  the  single  mill  owned  by  him.  While 
it  is  not  altogether  clear  from  the  evidence 
that  he^  unaided,  could  have  completed  the 
contract  within  a  year,  he  could  certainly 
have  done  so  by  procuring  additional  sawing 
facilities.  In  determining  whether  a  con- 
tract  falls  within  the  statute  of  frauds,  the 
Inquiry  is  not  directed  toward  ascertaining 
whether  or  not  the  contract  would  actually 
be  performed  within  a  year,  but  whether  or 
not  it  could  be  performed  within  a  year. 


Ford  Lumber  A  Mfg.  Co.  T.  Cobb,  188  Ky. 
174,  127  S.  W.  763. 

This  leaves  but  two  grounds  relied  upon 
for  reversal,  and  we  will  consider  them  in 
the  inverse  order  of  their  importance.  In 
addressing  the  Jury  in  his  closing  argument, 
counsel  for  appellee  said:  "The  defendant 
notified  the  plaintiff  he  would  have  to  quit 
sawing  for  it,  because  it  was  losing  money 
on  the  ties,  and  that  was  the  reason  the  de- 
fendant stopped  plaintiff  from  sawing;  was 
because  the  defendant  said  it  was  losing 
money  on  the  ties,  and  was  not  going  to  have 
any  more  sawed."  While  the  record  does 
not  show  what  the  ruling  of  the  Judge  was. 
It  is  apparent  that  this  statement  was  not 
excluded  from  the  consideration  of  the  Jury, 
or  the  Jury  was  not  warned  to  disregard  it; 
for  it  is  made  one  of  the  grounds  for  a  new 
triaL 

[4,  E]  There  is  no  evidence  in  the  record 
which  even  inferentlally  supports  this  argu- 
ment or  statement  of  counsel,  and  it  was 
highly  improper,  and  under  the  wide  range 
which  the  evidence  was  permitted  to  take 
calculated  to  be  prejudicial.  We  have  so 
often  held  that  trial  courts  should  not  per- 
mit attorneys,  in  the  presentation  of  their 
client's  case,  to  make  statements  not  support- 
ed by  the  record,  that  it  would  seem  almost 
unnecessary  to  repeat  it  here.  We  have  like- 
wise held  that,  where  counsel  persists  In  vio- 
lating this  rule  and  recovers  a  verdict,  he 
should  be  deprived  of  the  fruits  of  victory 
thus  earned  by  having  the  verdict  set  aside 
and  a  new  trial  awarded.  If  trial  courts 
would  rigidly  enforce  this  rule  and  promptly 
set  aside  verdicts  in  cases  where  lawyers 
had,  in  argument,  over  the  objection  of  op- 
posing counsel,  made  prejudicial  statements 
not  supported  by  the  record,  lawyers  would 
cease  offending  in  this  particular.  Laxity 
tends  to  encourage  rather  than  discourage 
tids  practice  of  indulging  In  too  wide  a  range 
on  the  part  of  counsel  in  the  presentation 
of  their  cases.  It  should  not  be  tolerated. 
When  a  lawyer  makes  a  statement  of  fact 
wholly  unsupported  by  the  record,  the  trial 
court  should,  without  waiting  for  objection 
to  be  made,  promptly  reprimand  the  lawyer 
and  Instruct  the  Jury  to  disregard  the  state- 
ment; and  where  be  regards  it  of  such  a 
prejudicial  nature  that  it  may  improperly 
influence  the  Jury  he  should  set  aside  any 
verdict  obtained  in  favor  of  counsel  so  of- 
fending. 

LasUy,  It  is  insisted  that  the  court  erred 
in  instructing  the  Jury,  and  this  point  is  well 
taken.  The  issue,  as  made  by  the  pleadings 
and  proof,  was  a  narrow  one.  Appellee  al- 
leged that  he  entered  into  a  contract  with  the 
tool  company,  by  the  terms  of  which  h« 
agreed  to  saw  for  it  50,000  ties  at  8  cents  per 
tie,  and  that  the  tool  company  breached  this 
contract  by  refusing  to  furnish  the  timber 
out  of  which  to  saw  the  ties.  The  tool  com- 
pany alleged  that,  under  the  arrangement 
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made  with  appellee^  no  definite  number  of 
ties  were  to  be  sawed,  but  tbat  be  was  to 
saw  Into  Inmber  and  ties  sucb  timber  as  It 
fnmlsbed  to  blm  at  his  said  miU. 

Wblle  appellee.  In  bis  pleadings,  songbt  to 
recover  of  appellant  the  money  which  he  bad 
expended  In  moving  his  mill  to  the  land 
from  whlcb  the  timber  was  to  be  cat  and 
sawed,  and  in  moving  It  from  the  land  aft- 
er bis  contract  was  alleged  to  have  been 
breached,  bis  evidence  fails  to  support  the 
pleadings  In  this  particular.  He  testlSes  un- 
eQuivocally  that  he  was  to  move  the  mill  at 
his  own  expense  to  the  land  and  do  the  saw- 
ing at  8  cents  per  tie,  and  the  item  of  $600, 
set  up  in  bis  pleadings  as  damages  sustain- 
ed by  blm  in  moving  his  mill  to  and  from 
the  land,  should  be  dismissed  from  considera- 
tion. 

[I,  7]  Appellant,  in  its  answer,  pleaded  tbat 
appellee,  during  a   part  (tt  the  time,  could' 
have  procured  other  timber  to  saw  and  in  | 
this  way  have  minimized  the  damages  sus- 1 
talned  by  blm,  bnt  that  he  made  no  effort  to  j 
do  so,  and  considerable  proof  was  latroduced ; 
in  support  of  this  allegation.    This  plea,  and 
the  proof  offered  in  support  of  it,  should  have 
been  rejected  by  the  court,  as  it  constituted 
no  defense  to  the  cause  of  action  set  out  in 
the  petition.    In  an  action  for  damages  grow- 
ing out  of  a  breach  of  contract  of  this  charac- 
ter, tt  is  not  Incumbent  upon  the  party  whose 
contract  is  breached  to  attempt  to  procure 
other  employment  of  the  same  nature,  with 
the  view  of  minimizing  the  damage.    In  ac- 
tions  for   breach   of  contract   for  personal 
services,  the  rule  is  well  settled  that  it  is  the 
duty  of  one  asserting  damage  because  of  such 
breach  to  minimize  bis  claim  for  damages  by 
seeking  other  employment  of  the  same  na- 
ture;  for  In  sucb  cases  the  contract  cannot 
be  performed  for  two  different  parties. 

In  HoIIerbach  &  May  Contract  Co.  ▼.  Wll- 
kins.  130  Ky.  51,  112  S.  W.  1126,  this  court 
I>ad  under  consideration  an  action  for  breach 
of  contract  for  the  sale  and  delivery  of  a 
specific  amount  of  broken  rock.  It  was  con- 
tended that  the  complainant  should  have 
minimized  his  damage,  and  in  disiwsing  of 
the  question  the  court  said:  "We  do  not 
mean  to  be  understood  as  limiting  the  appli- 
cation of  the  principle  of  avoidance  of  dam- 
ages to  breaches  of  contracts  for  i)ersonal 
service ;  on  the  contrary,  the  rule  Is  of  much 
broader  application,  and  It  would,  perhaps, 
not  be  going  too  far  to  say  tbat  the  duty  of 
those  complaining  of  violations  of  contracts 
to  minimize  tb^r  damages  as  much  as  the 
exercise  of  reasonable  diligence  will  accom- 
plish is  the  general  rule  appertaining  to  the 
right  to  recover  damages  therefor.  The 
eomplainant  should  reduce  his  damages 
whenever  the  principle  can  be  applied  with- 
out sacrificing  any  substantial  right  A  fair 
Illustration  of  the  general  application  of  the 
rule  may  be  found  in  the  supposition  tliat  the 
breach  of  the  contract  under  dlacussion  bad 


been  by  appellee's  refusing  to  deliver  to  ap- 
pellant the  stone  contracted  for.  It  woald  in 
the  supposed  case  have  been  the  duty  of  ap- 
pellant to  go  out  into  the  market  and  buy  the 
stone,  and  it  could  only  bold  appellee  liable 
for  the  difference  between  the  contract  price 
and  what  it  had  to  pay  for  the  stone  on  the 
market  This,  from  the  very  nature  of  the 
case,  would  cover  all  the  damage  it  sustained 
by  the  breach  of  the  contract  But  the  same 
principle  is  not  applicable  to  the  breadi  oC 
contract  complained  of  in  this  record.  Ap- 
pellee was  entitled  to  enjoy  the  benefit  of  the 
profits  of  bis  contract  with  appellant,  and 
if  he  could  have  made  as  beneficial  a  contract 
with  another  he  was  entitled  to  the  benefits 
of  that  also.  In  other  words,  he  was  entitled 
to  carry  forward  as  many  sucb  contracts  as 
he  could  make,  and  if  he  succeeded  in  mak- 
ing more  than  one  be  was  entitled  to  both 
profits.  Recdving  the  profits  of  one  sncta 
contract  would  not  tend  to  recoup  bis  loss 
by  reason  of  the  breach  of  the  other." 

In  Watson  v.  Gray's  Harbor  Brlclc  Co.,  3 
Wash.  283,  28  Pac.  527,  it  was  held  tbat 
where  one  who  has  contracted  to  do  a  spe- 
cific piece  of  work  at  an  agreed  price  is  pre- 
vented from  doing  so  by  the  wrongful  act  of 
the  other  party,  the  profit  made  by  the  con- 
tractor out  of  other  jobs  during  the  time  lie 
would  have  spent  on  the  one  in  suit,  had  it 
been  carried  out,  cannot  be  shown  in  mitiga- 
tion of  damages. 

As  stated,  the  rule  requiring  the  avoidance 
of  damages  has  no  application  to  a  case  of 
this  character.  Had  the  contract  required  of 
appellee  that  he  give  the  sawing  bis  person- 
al attention,  be  would  then  have  been  under 
the  duty  of  minimizing  his  damage.  Frazier 
V.  Clark,  88  Ky.  260,  10  8.  W.  806,  11  a  W. 
83,  10  Ky.  Law  Bep.  786. 

[S]  From  a  careful  consideration  of  the 
pleadings  and  evidence  in  this  case,  we  are  of 
opinion  that  the  contract  under  consideration 
does  not  fall  wltbin  tbat  class  or  line  of 
cases  which  hold  tbat  it  is  incumbent  upon 
the  complainant,  in  an  action  for  breach  of 
contract,  to  minimize  his  damage  by  seeking 
other  employment  There  is  nothing  in  the 
contract  either  as  set  up  by  appellee' or  as 
pleaded  by  appellant  from  which  it  could  be 
fairly  inferred  tbat  It  was  within  the  contem- 
plation of  the  i>artles,  when  it  was  executed, 
tbat  the  said  George  Moore  was  to  give  the 
sawing  his  personal  attention,  or  that  be  was 
prohibited  from  sawing  for  others  during  the 
time  provided  for  Its  execution.  Hence  the 
jury,  in  the  instructions,  should  have  been 
limited  to  a  consideration  of  the  question  as 
to  whether  or  not  the  contract  was  aa  alleged 
by  appellee.  It  it  was,  its  finding  slionld 
have  been  for  him;  if,  on  the  other  hand, 
the  contract  was  aa  alleged  by  appellant  its 
finding  should  have  been  for  it  On  the 
measure  of  damages,  appellee's  recovery 
should  have  been  limited  to  th«  fair  and 
reasonabla  itrofit  which  the  evidence  showed 
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he  would  have  made,  bad  he  been  pennitted 

to  carry  out  the  contract 

Because  of  the"  Improper  argument  of  coun- 
sel and  error  of  the  court  in  instrnctlng  the 
Jury,  the  judgment  is  reversed,  and  cause  re- 
manded for  further  proceedings  not  Inconslatp 
ent  herewith. 


WICKLIFFE  et  aL  v.  TtfBNBR. 

(Court  of  Appeals  of  Kentncky.    Jane  20, 

1913.) 

L  Banks  and  Banking  (5  54*)— OrFicEKS— 
llabiutt  to  st0ceji0ldbb8  —  illegal 
Loans.  ,  „ 

Ky.  St  i  583,  provides  that  no  bank  ahall 
permit  any  person  to  borrow  more  than  20 
per  cent  of  its  capital  stock  and  actual  sur- 
plus, unless  the  Sorrower  pledged  good  collat- 
eral security  or  gave  a  mortgage  upon  property 
which  is  more  than  the  cash  value  of  such  loan, 
or,  if  the  borrower  is  an  officer  or  director  of 
the  bank,  he  shall  not  be  permitted  to  borrow 
more  than  an  amount  equal  to  10  per  cent,  of 
its  capital  stock  and  surplus  without  securing 
the  excess  by  mortgage  of  property  double  in 
value  the  amount  of  such  excess,  and  in  no 
event  shall  the  indebtedness  of  any  person  ex- 
ceed 30  per  cent  of  the  paid-up  capital  stock 
and  the  actual  surplus.  Ky.  St  {  698,  provides 
that  the  directors  of  a  bank  who  knowingly 
permit  any  officer  to  violate  the  bank  laws  shall 
be  liable  to  the  creditors  and  stockholders  for 
any  loss  resulting  therefrom.  Held  that  where 
the  directors  permitted  an  individual  to  con- 
tract a  secured  debt  in  excess  of  the  30  per 
cent  allowed,  they  were  liable  only  for  the  ex- 
cess, but  where  they  permitted  a  borrower, 
whether  an  officer  or  not,  to  contract  a  debt 
not  secured  in  the  manner  provided  in  excess 
of  the  permitted  amount,  they  became  liable  for 
the  entire  debt 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  M  92-98,  105-107;  Dec. 
Dig.  i  64.»] 

2.  Banks  and  Banking  (§  54*)— Officers— 
Statutoby  Regulations— Construction  . 
Ky.  St.  a  583,  598,  making  bank  directors 

liable  for  loans  in  excess  of  permitted  amount 

are  for  the  benefit  of  the  bank,  its  depositors 

and    stockholders,    and   will    be   liberally    con- 

strned  to  promote  their  purpose. 
[Ed.  Note. — For  other  cases,  see  Banks  and 

Bankin«r.  Cent  Dig.  H  92-98,  105-107;    Dec. 

Dig.  §,  54.*] 

8.  Banks  and  Banking  (|  179*)— Offiobbs 
—  Liability  to  Stockholdbrs  —  Loans  to 
Individuals— Security. 

Where  one  not  an  officer  is  permitted  to 
become  indebted  to  a  bank  in  excess  of  the 
amount  limited  by  Ky.  St  §  583,  the  fact  that 
another  signs  the  notes  as  surety,  and  that  the 
principal  debtor  gave  the  surety  a  mortgage 
covering  part  of  the  debt,  does  not  satisfy  the 
requirement  of  the  statute  for  collateral  secu- 
rity or  a  mortgage  to  the  bank. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  §S  667-683;  Dec.  Dig.  { 
170.*] 

4.  Banks  and  Banking  (S  180*)— Officbrs— 
Liability  to  Stockholdebs— Loan  to  Di- 

BBCTOB— SeCUBITY. 

Where  a  bank  loaned  money  to  a  director 
in  excess  of  the  amount  permitted  by  Ky.  St 
I  683,  and  received  a  mortgage  on  land  subject 
to  a  prior  lien,  and  there  was  no  evidence  that 
at  any  time  the  property  was  worth  double  the 
amount  of  the  excess  of  the  loan  to  the  direc- 


tor above  the  permitted  amount  or  that  the  di- 
rectors made  any  reasonable  investigation  as 
to  the  sufficiency  of  the  security,  the  mortga{!e 
did  not  comply  with  the  statute  as  to  security, 
even  though  there  was  evidence  that,  except  for 
the  panic  of  1007,  the  loan  would  have  been 
sufficient  to  pay  the  indebtedness. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  H  684-686% ;    Dec.  Dig. 
{  180.*] 
6.  Bankb  and  Banking   (8  54*)— Ofhicebs' 

Liabiuty   to   Stockholdebs  —  Actionb  — 

Pabties 

Under  Ky.  St  i  597,  expressly  giving 
stockholders  a  right  of  action  to  recover  for 
their  loss,  a  stockholder  may  bring  an  acbon 
in  her  own  name  against  the  directors  of  a 
bank  for  loss  occasioned  by  the  violation  of 
the  requirements  of  Ky.  St  i  583,  limiting  the 
amount  of  loans.      • 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  U  92-08,  106-107;  Dee. 
Dig.  I  54.*] 

6.  Appeal  and  Ebw)B  (|  187*)— Nbcbsbittof 
Objections  in  Tbial  Coubt  —  Defect  of 
Pabties. 

An  objection  for  defect  of  paroes  cannot 
be  made  for  the  first  time  in  the  Court  of  Ap- 
peals. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  1184-1189;  Dec  Dig.  | 
187.*] 

7.  Banks  and  Banking  (J  64*)— DiBECTona' 
LiAniuTY  TO  Stockholders  —  City  Wab- 
bants. 

Where  a  bank  purchased  warrants  of  the 
city  to  an  amount  in  excess  of  the  limit  of  in- 
debtedness prescribed  by  B[y.  St.  i  583,  the  m- 
rectors  are  liable,  since  it  is  immaterial  wheth- 
er the  loan  be  made  directly  to  the  borrower 
or  by  purchasing  its  paper  from  others. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  H  02-«8,  105-107;  Dec. 
Dig.  S  54.*] 

Appeal  from  Circuit  Court,  Ballard  County. 

Action  by  L.  M.  Turner  against  J.  B.  Wl<*- 
liffe  and  others.  Judgment  for  plaintUF,  and 
defendants  appeal.    Affirmed. 

See,  also,  149  Ky.  379.  149  S.  W.  833. 

O'Rear  &  Williams,  of  Frankfort,  HaL  S. 
Corbett,  of  Paducah,  and  J.  B.  Wlckllffe,  of 
Wickllfte,  for  appellants.  R.  L.  Smith,  of 
Clinton,  and  H.  F.  Turner,  of  Wickliffe,  for 
appellee. 

HOBSON,  C.  J.  The  Farmers'  Bank  of 
Wlckllffe  was  organized  with  a  capital  stock 
of  $15,000.  Mrs.  L.  M.  Turner  held  eight 
shares  of  stock  each  of  the  par  value  of  $100. 
The  bank  failed,  and  Mrs.  Turner  brought 
this  suit  against  appellants,  who  were  the 
directors  of  the  bank,  to  recover  for  the  loss 
of  her  stock  by  reason  of  violations  of  law  by 
the  directors  In  the  conduct  of  the  bank,  In 
this:  That  they  permitted  O.  B.  Beck  to  be- 
come Indebted  to  the  bank  in  the  sum  of 
$12,060.67;  Charles  McChord,  a  director,  to 
become  indebted  to  the  bank  in  the  sum  of 
$5,606.25;  and  the  city  of  Wlckllffe  to  be- 
come Indebted  to  It  in  the  sum  of  $6,892.05. 
The  actual  surplus  on  band  never  at  auy 
time  'exceeded  $640.  Two  thousand  dollars 
was  realized  on  the  McChord  debt,  but  the 
other  two  debts  were  practically  a  total  loss. 
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[1]  Sections  683  and  698,  Ky.  St,  are  as 
follows: 

"No  bank  shall  permit  any  of  its  stock- 
bolders,  or  any  person,  company  or  firm.  In- 
cladlng  in  the  liability  of  the  company  or 
firm  the  liability  of  the  individual  members 
thereof,  directly  or  indirectly,  to  become  in- 
debted to  it  in  a  sum  exceeding  [twenty]  per 
cent  of  its  capital  stock  actually  paid  in,  and 
its  actual  amount  of  surplus,  unless  such  bor- 
rower pledge  with  It  good  collateral  security, 
or  execute  to  It  a  mortgage  upon  real  or 
personal  estate,  which  at  the  time  is  of  more 
than  the  cash  value  of  such  loan  or  indebted- 
ness above  all  other  incumbrances;  and  if 
the  borrower  is  a  director  or  officer  of  such 
bank,  he  shall  not  be  permitted  to  become  In- 
debted to  it  in  excess  of  ten  per  cent,  of  its 
paid-up  capital  stock,  without  securing  the 
excess  by  the  mortgage  or  pledge  of  real  or 
personal  property  double  in  value  the  amount 
of  such  excess;  and  in  no  event  shall  the  in- 
debtedness of  any  person,  company  or  firm, 
including  in  the  liability  of  the  company  or 
firm  the  liability  of  the  individual  members 
thereof,  exceed  [thirty]  per  cent  of  its  paid- 
up  capital  and  actual  surplus."  Section  583, 
Ky.  St 

"If  any  director  or  directors  of  any  bank 
shall  knowingly  violate  or  permit  any  of- 
ficer or  employ^  of  the  bank  to  violate  any  of 
the  provisions  of  the  laws  relating  to  banks, 
the  directors  so  offending  shall  be  Jointly 
and  severally  individually  liable  to  the  cred- 
itors and  stockholders  for  any  loss  or  damage 
resulting  from  such  violation;  and  if  any 
such  loss  or  damage  be  not  made  good  within 
a  reasonable  time,  it  shall  be  the  duty  of  the 
Secretary  of  State,  with  the  consent  of  the 
Attorney  General,  to  institute  such  proceed- 
ings as  may  be  -necessary  to  forfeit  the  char- 
ter of  such  bank." 

It  will  be  observed  that  by  section  583,  Ky. 
St,  a  bank  may  not  permit  any  person  to 
become  Indebted  to  it  in  a  sum  exceeding  20 
per  cent  of  its  capital  stock  actually  paid  in, 
and  its  actual  amount  of  surplus,  unless  such 
person  pledge  with  it  good  collateral  security 
or  execute  to  it  a  mortgage  upon  real  or 
personal  property  which  at  the  time  Is  of 
more  than  the  cash  value  of  such  loan  or 
Indebtedness  above  all  other  incumbrances; 
and,  if  the  borrower  is  a  director  or  officer 
of  the  bank,  he  shall  not  be  permitted  to  be- 
come indebted  to  it  in  excess  of  10  per  cent 
of  its  paid-up  capital  stock  without  securing 
the  excess  by  the  mortgage  or  pledge  of  real 
or  personal  property,  double  In  value  the 
amount  of  such  excess,  and  In  no  event  shall 
the  indebtedness  of  any  person  exceed  30 
per  cent  of  its  paid-up  capital  stock  and 
actual  surplus.  It  will  also  be  observed  that 
by  section  698  the  directors  who  knowingly 
violate  or  permit  any  officer  of' the  bank  to 
violate  any  of  the  provisions  of  the  act  are 
Individually  liable  to  the  creditors  and  stock- 


holders  for   any   loss  or  damage   resnltiiic 
from  such  violation. 

Under  the  statute,  if  the  directors  knowins- 
ly  permit  any  person  to  become  indebted  to 
the  bank  beyond  the  30  per  cent  limit,  tbey 
are  responsible  to  the  bank  for  tiie  excess 
over  and  above  30  per  cent  whether  they 
take  security  or  not  or  use  diligence  In  look- 
ing after  the  affairs  of  the  bank;  bat  tbe^ 
are  under  this  clause  made  guarantors  only 
of  the  excess  of  the  indebtedness  over  and 
above  the  30  per  cent  limit  On  the  other 
hand,  if  the  directors  knowingly  permit  any 
person  to  become  indebted  to  the  bank  in  ex- 
cess of  the  20  per  cent  limit  without  a  pledge 
to  it  of  good  collateral  security  or  the  execo- 
tion  of  a  mortgage  upon  real  or  peraonal 
estate  which  is  at  the  time  ef  more  ttian  the 
cash  value  of  such  loan  or  indebtedness  above 
all  other  Incumbrances,  they  violate  the  stat- 
ute. It  is  their  duty  under  the  statute  when 
the  20  per  cent  limit  is  exceeded  to  take 
collateral  security  or  a  mortgage  of  the  cash 
value  of  the  whole  indebtedness,  and.  If 
they  allow  the  20  per  cent  limit  to  be  ex- 
ceeded without  taking  a  mortgage  or  ool- 
lateral  security,  tbey  became  liable  for  the 
whole  debt ;  or,  if  they  negligently  take  col- 
lateral security  or  a  mortgage  which  is  in- 
sufficient under  the  statute,  they  are  also 
liable  for  the  whole  debt  under  this  clanae. 
If  the  borrower  is  a  director  or  officer  of  the 
bank,  and  with  their  knowledge  creates  an 
indebtedness  in  excess  of  the  10  per  cent 
limit  wlthont  securing  the  excess  over  10 
per  cent  by  mortgage  or  pledge  doable  in 
value  the  amount  of  such  excess,  tbey  are 
in  like  manner  liable  for  the  excess  over  10 
per  cent  if  no  pledge  or  mortgage  is  taken  or 
If  a'  mortgage  or  pledge  which  is  insufficient 
under  the  statute  is  negligently  taken. 

[2]  The  statute  was  designed  for  the  pro- 
tection of  the  bank,  its  depositors,  and  stock- 
holders, and  must  be  liberally  construed 
with  a  view  to  promote  its  purposes.  That 
clause  of  the  statute  will  in  every  case  be 
applied  which  best  protects  the  bank,  its  de- 
positors, and  stockholders. 

[8]  Applying  these  principles  to  the  case 
before  us,  what  have  we?  Although  Beck 
was  permitted  to  become  indebted  to  the 
bank  in  the  sum  of  |12,420,  no  mortgage  or 
collateral  security  for  the  indebtedness  was 
taken  from  him.  He  executed  notes  to  the 
bank  with  Qtarles  Wickliffe  as  surety,  and 
to  secure  one  note  for  $3,000  he  executed  a 
mortgage  to  Wickliffe  on  some  property. 
This  manifestly  did  not  satisfy  the  statute. 
The  wisdom  of  the  statute  in  forbidding  pee- 
sonal  surety  is  illustrated  by  what  happened 
in  this  case;  for  Wickliffe  escaped  liability 
on  all  the  notes  on  the  ground  that  the  bank 
had  given  time  to  the  principal  without  his 
knowledge  or  consent  See  Farmers'  Bank 
of  Wickliffe  V.  Wickliffe,  134  Ky.  627,  121  S. 
W.  498.  The  statute  is  designed  to  prevent 
the  occurrence  of  such  losses  when  the  20 
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per  cent  limit  Is  exceeded.  The  mortgage 
execnted  by  Beck  to  Wlckllffe  only  securtng 
$3,000  of  tbe  debt  In  no  sense  complied  with 
the  statute. 

[4]  McChord  executed  to  the  bank  a  mort- 
gage on  some  land  in  Mississippi;  but  there 
was  a  prior  lien  on  the  land.  There  Is  some 
evidence  in  the  record  that  the  property 
would  have  been  sufficient  to  secure  the  debt 
but  for  the  panic  of  1907;  but  there  is  no 
evidence  that  at  any  time  the  property  mort- 
gaged was  of  value  double  the  amount  of  the 
excess  over  10  per  cent.  So  this  mortgage 
did  not  comply  with  the  statute,  and  the  rec- 
ord shows  no  reasonable  investigation  by  the 
directors  as  to  the  sufficiency  of  this  mort- 
gage before  it  was  taken.  No  security  of 
any  kind  was  taken  for  the  indebtedness  of 
the  dty  of  Wlckllffe.  On  these  facts  the  Ju- 
ry found -for  the  plaintiff  tbe  whole  amount 
of  her  stock,  $800.    The  defendants  appeal. 

[6]  It  is  Insisted  that  the  cause  of  action 
against  the  directors  Is  In  the  bank,  and  that 
Mrs.  Turner,  who  Is  only  one  of  tbe  stock- 
holders, cannot  maintain  an  action  to  recov- 
er for  her  loss.  But  the  right  of  action  to 
the  stockholders  is  expressly  given  by  sec- 
tion 597,  Ky.  St,  and  under  tbe  statute  she 
may  maintain  an  action  in  her  own  name  to 
recover  for  her  loss. 

[6,  7]  An  objection  for  defect  of  parties 
cannot  be  made  for  tbe  first  time  In  this 
court  It  is  also  insisted  that  the  indebted- 
ness of  tbe  dty  of  Wlckllffe  does  not  come 
within  the  meaning  of  section  583  on  tbe 
ground  that  the  dty  borrowed  no  money 
from  the  bank,  the  facts  being  these:  The 
dty  issued  warrants  and  the  bank  tiaid  them. 
The  purpose  of  the  statute  is  to  prevent  more 
than  a  certain  per  cent  of  the  capital  of  the 
bank  bdng  invested  in  an  indebtedness  of  one 
person.  Within  the  purview  of  the  statute, 
it  is  immaterial  whether  the  bank  lends  the 
money  to  the  person  and  takes  his  note  for 
it  or  buys  his  paper  from  another.  The 
proper  effect  of  tbe  statute  would  be  entirely 
defeated  if  it  were  held  that,  though  the 
bank  could  not  lend  money  to  another  above 
tbe  limits  prescribed,  it  could  buy  his  paper 
to  any  limit  from  other  persons.  Tbe  stat- 
ute was  designed  to  protect  the  bank  against 
tbe  risk  of  a  heavy  loss  by  reason  of  an  in- 
debtedness being  created  to  It  from  one  per- 
son above  the  limits  prescribed. 

lastly,  it  Is  Insisted  that  tbe  drcnit  court 
ndslnstructed  the  jury,  but  taking  the  in- 
structions as  a  whole,  and  in  view  of  the 
facts  established  without  controversy  in  the 
record  as  we  have  stated  them  above,  the  in- 
stmctions  were  not  prejudidal  to  the  defend- 
ants. City  of  Franklin  v.  Caldwell,  123  Ky. 
528,  96  S.  W.  605,  29  Ky.  Law  Rep.  935; 
Randolph  ▼.  Ballard  County  Bank,  142  Ky. 
145,  134  S.  W.  165. 

Judgment  afllrmed. 


DANIESL  et  aL  T.  COMMONWBAI/TH. 

(Court  of  Appeals  of  Kentucky.    June  20, 
1913.) 

1.  INDICTWNT    AND    INFOKMATIOK    (|   11*)    — 

Filing  and  Record. 

Where  an  indictment  bore  an  Indorsement 
signed  by  the  clerk  of  the  court  showing  liter- 
al compliance  with  Cr.  Code  Prac  §  121,  pro- 
viding that  indictments  must  be  presented  by 
the  foreman  in  the  presence  of  tbe  grand  jury 
to  the  court,  and  filed  with  the  clerk  and  re- 
main in  his  office  as  a  public  record,  the  fail- 
are  of  the  record  book  of  the  circuit  court  to 
contain  a  copy  of  the  indorsement  did  not  ren- 
der the  indictment  defective  or  demurrable. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  E>ig.  If  fOr-Vii  Dsft 
Dig.  I  IL'J 

2.  InDICTMBNT   and    iNPOBKATIOir    (I    83*)  — 

Pbincifals. 

Where  an  indictment  for  homicide  charged 
that  the  defendants  entered  into  a  conspiracy 
for  tbe  purpose  of  killing  deceased,  and  that 
in  fnrtberance  of  such  conspiracy  tbey  or  some 
of  them  killed  deceased,  the  others  being  pres- 
ent or  conveniently  near  and  aiding  and  assist- 
ing in  so  doing,  it  was  good  as  against  the  ol>- 
jection  that  it  did  not  charge  all  of  the  de- 
fendants with  being  principals. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  |  226;  Dec.  Dig. 
I  S3.*] 

3.  Jttbt   (S  7*)— SmmoNiKo— D»awiwo  Vk- 

niBB  rSOK  AltOTHKS  COVNTT. 

It  was  within  the  trial  court's  discretion 
on  a  trial  for  homicide,  after  denying  a  motion 
for  change  of  venue,  to  send  an  order  for  a 
venire,  from  which  the  jury  was  to  be  made 
up,  to  another  county. 

[Bid.  Note. — For  other  cases,  see  Jury,  Cent 
Dig.  I"     -      " 


12;   Dec.  Dig.  {  7.*] 


4.  JUBT  (I  7*)  —  SUKMONIWO  —  Deawing  Vb- 
HIBB  FROM  Another  Countt. 

It  is  the  duty  of  a  jury  to  try  the  case 
by  the  evidence  before  them  rather  than  from 
any  personal  knowledge  they  may  have  of  the 
witnessea  and  their  credibility,  and  hence  it 
was  not  an  objection  to  the  summoning  of  a 
jury  from  a  county  other  than  that  in  which 
defendants  were  tried  for  murder  that  jurors 
from  the  same  county  would  have  been  ac- 
quainted with  the  witnesses,  and  been  better 
able  to  judge  of  their  credibility. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  i  12:  Dec.  Dig.  |  7.*] 

9.  CBiMiNAt  Law  (|  1134*)- Drawino  V«- 
NiBE  FROM  Another  County— Review. 
Acts  1910,  c.  92,  amending  Cr  Code  Prac 
i  281,  which  previously  provided  that  the  ded- 
sions  of  the  court  upon  challenges  to  the  panel 
and  for  caase,  or  upon  motions  to  set  aside  an 
indictment  "and  upon  motions  for  a  new  trial," 
should  not  be  sabject  to  exception  by  striking 
out  the  quoted  words,  does  not  authorize  the 
Court  of  Appeals  to  review  tbe  trial  court's 
action  in  impaneling  the  jury  from  another 
county  than  that  in  which  the  trial  was  had. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |»  2587.  2653,  2986-2998,  3056, 
3067-3071;   Dec.  Dig.  |  1134.*] 

6.  Cbiminai.  Law  (|  1168*)— Appbai^Habh- 

utss  Error. 

Where  the  testimony  of  all  the  witnesses 
on  a  trial  for  homicide  as  to  deceased's  dying 
dedarations  agreed,  defendants  were  not  prej- 
udiced because  one  of  the  witnesses  was  per- 
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mitted  to  testify  from  notes  taken  by  him,  in- 
stead of  from  memory. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  j{  3124,  3126,  8129-3136, 
3144;   Dec.  Dig.  J  1168.»] 

7.  Cbiminai,  Law  (§  676*)  —  Receptioh  of 
Evidence— Number  of  Witne8SE8. 

On  a  trial  for  homicide,  the  court  proper- 
ly permitted  all  of  the  witnesses  who  heard  de- 
ceased's dying  decIarationB  to  testify  thereto. 
[Ed.   Note.— For    other   cases,   see   Criminal 
Law,  Cent.  Dig.  |  1608;    Dec.  Dig.  S  676.»] 

a  Homicide  (§  204*)— Evidence— Dtino  Deo- 

I^RATIONB. 

On  a  trial  for  homicide,  where  it  appeared 
that  deceased  received  a  wound  beyond  the 
power  of  medical  sltill  to  heal,  that  immediate- 
ly after  he  was  shot  he  said  he  was  going  to 
6ie  and  adhered  to  that  statement  until  he  be- 
came unconscious  shortly  before  his  death,  his 
declarations  as  to  the  persons  who  shot  him 
were  not  incompetent  because  one  was  made 
,36  hours  and  one  30  hours  before  his  death. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  i  438;   Dec.  Dig.  {  204.*] 

9.  CBIMIWAI,    LA.W     (S    792*)- INSTBUCTIOMS— 

SOFFICIENCy. 

On  a  trial  for  homicide,  there  was  no  error 
in  instructions  authorizing  a  conviction  of  two 
defendants  if  the  jury  believed  beyond  a  rea- 
sonable doubt  that  they  or  either  of  them  fired 
the  shots  which  liiUed  deceased,  authorizing  a 
conviction  of  any  of  the  defendants  if  they 
formed  a  conspiracy  to  kill  deceased,  and  if  in 
pursuance  thereof  he  was  killed  by  one  of  the 
defendants  or  by  some  other  unknown  person, 
the  other  defendants  being  present  or  conven- 
iently near,  and  aiding,  assisting,  advising,  or 
encouraging  them  to  do  so,  and  which  neces- 
sarily required  a  verdict  of  not  guilty  if  the 
jury  believed  the  evidence  offered  by  defend- 
ants, and  accepted  their  theory  and  defense  as 
true. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  {{  1818-1820;  Dec.  Dig.  S 
792.*] 

10.  Homicide    (|  249*)  —  Btidknck  —  Sum- 

CIENCT. 

On  a  trial  for  homicide  nnder  an  indict- 
ment charging  a  conspirncy  among  defendants 
to  bin  deceased  and  a  killing  by  one  or  more 
of  them  or  by  some  unknown  person  in  pursu- 
ance thereof,  evidence  held  sufficient  to  support 
a  conviction. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  $  514;   Dec.  Dig.  |  249.*] 

•  Appeal  from  Circuit  Court,  Owsley  County. 

Bradley  Daniel  and  otUers  were  convicted 

of  willful  murder,  and  they  appeal.    Affirmed. 

A.  H.  Patten,  of  Jackson,  C.  W.  Hogg  and 
H.  O.  Eversole,  both  of  BooneviUe,  and  Wil- 
liam Clark,  of  Hazard,  for  appellants.  James 
Garnett,  Atty.  Gen.,  and  Overton  S.  Hogan. 
Asst  Atty.  Gen.,  for  the  Commonwealth. 

LASSINO,  J.  The  grand  Jury  of  Owsley 
county  at  its  Jnne,  1912,  term  returned  an 
indictment  against  Bradley  Daniel,  Jerry 
Rice,  W.  E.  Rice,  Ben  Rice,  E.  C.  Garrett 
Robert  Brandenburgh,  Harvey  Sandlln,  Ansel 
Vires,  and  James  Smith,  charging  them  with 
the  willful  murder  of  Wilson  Gabbard,  by 
conspiring  and  confederating  together  and 
with  each  other  and  other  persons  unknown 
to  the  grand  Jury  to  kill  and  murder  said 


Gabbard,  and,  in  pursuance  and  fnrthetanoe  of 
said  conspiracy,  actually  killing  him  or  oaos- 
ing  him  to  be  killed.  The  indictment  la.  ia 
words  and  figures,  as  follows:  "The  grand 
Jury  of  Owsley  county.  In  the  name  and.  by 
the  authority  of  the  commonwealth  of  Ken- 
tucky, accuse  Bradley  Daniel,  Jerry  Bice,  W. 
B.  Rice,  Ben  Rice,  E  C.  Garrett,  Robert 
Brandenburgh,  Harvey  Sandlin,  Ansel  Vires. 
and  James  Smith  of  the  crime  of  willful  mur- 
der committed  in  manner  and  form  as  fol- 
lows: The  said  Bradley  Daniel,  Jerry  Rice, 
W.  E.  Rice,  Ben  Rice,  E.  C.  Garrett,  Robert 
Brandenburgh,  Harvey  Sandlin,  Ansel  Vires, 
and  James  Smith  and  other  persons  to  tbis 
£;rand  Jury  unknown  In  the  said  county  of 
Owsley  and  state  of  Kentucky  on  the  8tb  day 
of  Jnne,  1912,  and  before  the  finding  of  this  in- 
dictment, unlawfully,  willfully,  feloniously, 
and  of  their  malice  aforethought  and  wltb  in- 
tent to  bring  about  the  death  of  Wilson  Gab- 
bard and  procure  him  murdered  did  conspire 
together  and  with  each  other  and  with  other 
persons  to  the  grand  Jury  unknown,  and  the 
said  Bradley  Daniel  and  Jerry  Rice  and 
other  persons  to  this  grand  Jury  unknown  in 
pursuance  of  said  conspiracy,  and  in  further- 
ance of  same,  and  while  said  conspiracy  ex- 
isted, did  on  the  said  8tb  day  of  June  In 
Owsley  county,  Kentucky,  and  before  the  find- 
ing of  this  indictment,  unlawfully,  willfully, 
feloniously,  and  of  their  malice  aforethought 
shoot  and  wound  the  said  Wilson  Gabbard 
with  guns  and  pistols  loaded  with  powder 
and  ball  and  other  hard  and  explosive  sub- 
stances, from  which  shooting  and  wounding 
the  said  Gabbard  died,  and  the  said  W  E. 
Rice,  Ben  Rice,  B.  C.  Garrett,  Robert  Bran- 
denburgh, Harvey  Sandlln,  Ansel  Vires,  and 
James  Smith  in  Owsley  County,  Kentncljy, 
on  the  said  8th  day  of  June,  1912,  and  before 
the  finding  of  this  indictment,  did  unlawfully, 
willfully,  feloniously,  and  of  their  malice 
aforethought  counsel,  advise,  encourage,  aid, 
and  procure  the  said  Bradley  Daniel  and 
Jerry  Rice  and  other  persons  acting  with 
them,  but  unknown  to  the  grand  Jury,  unlaw- 
fully, willfully,  feloniously,  and  of  their 
malice  aforethought  to  kill  and  murder  the 
said  Wilson  Gabbard,  which  one  of  the  last 
named  (Bradley  Daniel  and  Jerry  Rice)  or 
another  person  acting  with  them,  but  who 
is  to  this  grand  Jury  unknown,  so  as  afore- 
said then  and  there  thereunto  by  the  said 
W.  E.  Rice,  Ben  Rice,  E.  C.  Garrett,  Robert 
Brandenburgh,  Harvey  Sandlin,  Ansel  Vires, 
and  James  Smith  before  the  fiict  counseled, 
advised,  encouraged,  aided,  and  procured,  did 
by  shooting  and  wounding  the  said  Wilson 
Gabbard  with  guns  and  pistols  loaded  with 
powder  and  ball  and  other  hard  and  explo- 
sive substances,  and  from  which  said  shoot- 
ing and  wounding  the  said  Wilson  Gabbard 
died.  Against  the  peace  and  dignity  of  the 
commonwealth  of  Kentucky." 
Each  of  the  accused  entered  a  plea  of  not 
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guilty.  Upon  trial  before  a  Jury  Bradley  Dan- 
iel, Jerry  Rice,  James  Smith,  W.  E.  Rice, 
Ansel  Vires,  and  Harvey  Sandlln  were  found 
guilty,  as  charged  In  the  Indictment,  and 
their  punishment  fixed  at  confinement  in  the 
penitentiary  for  life.  E.  C.  Garrett  and  Ben 
Rice  were,  by  the  Jury,  found  not  guilty.  On 
bis  own  motion  the  court  peremptorily  in- 
structed the  }ury  to  find  for  Robert  Branden- 
burgh,  which  was  done.  A  motion  and 
grounds  for  a  new  trial  was  filed  by  the  six 
defendants  found  guilty,  which  being  over- 
ruled they  prosecute  this  appeal,  and  stek  a 
reversal  upon  several  grounds. 

[1]  It  is  first  Insisted  that  the  indictment  is 
defective  and  a  demurrer  thereto  should  have 
been  sustained.  This  contention  is  rested 
upon  the  idea  that  the  record  does  not  show 
that  the  indictment  was  filed  in  court  The 
indictment  is  indorsed  "True  Bill,"  and  this 
indorsement  is  signed  by  the  clerk.  Section 
121  of  the  Criminal  Code  provides:  "The 
Indictment  must  be  presented  by  the  foreman, 
in  the  presence  of  the  grand  jury,  to  the 
court,  and  filed  with  the  clerk,  and  remain  in 
his  office  as  a  public  record."  The  record  in 
this  case  shows  that  the  indictment  bears 
upon  its  cover  the  following  indorsement: 
"Received  from  the  hands  of  the  foreman  of 
the  grand  Jury  in  the  presence  of  the  grand 
jury  in  open  court,  and  filed  in  open  court 
this  July  2,  1912.  Ike  Wilder,  clerk."  ThU 
is  a  literal  compliance  with  the  provisions  of 
the  statute,  and  we  fail  to  see  wherein  any 
just  ground  of  complaint  is  afforded  appel- 
lants, even  though  the  record  book  of  the 
circuit  court  does  not  contain  a  copy  of  this 
Indorsemenb 

[2]  It  is  next  insisted  that  the  indictment 
is  defective  because  it  does  not  charge  all  of 
the  defendants  with  being  principala  True, 
it  does  not  charge  all  with  doing  the  shoot- 
ing, but  it  does  charge  all  with  entering  into 
a  conspiracy  for  the  purpose  of  encompassing 
the  death  of  Wilson  Gabbard,  and,  in  further- 
ance of  said  conspiracy,  of  actually  killing 
him,  all  being  present,  aiding,  counseling,  ad- 
vising, abetting  and  assisting  in  the  killing 
while  it  was  being  done.  A  similar  objection 
Was  made  to  an  indictment,  in  all  of  Its  es- 
sentials like  the  one  under  consideration,  in 
the  cases  of  Commonwealth  v.  Hargis,  124 
Ky.  356,  99  8.  W.  348,  30  Ky.  Law  Rep.  510, 
and  Anderson  v.  Commonwealth,  144  Ky. 
215,  137  S.  W.  1063.  The  question  was  elab- 
orately discussed  in  those  two  opinions,  par- 
ticularly in  the  latter,  and  it  is  unnecessary 
to  further  consider  it  here.  The  purpose  of 
the  indictment  is  to  advise  the  accused  of  the 
offense  with  which  he  stands  charged  and  for 
which  he  is  to  be  tried.  If  the  indictment 
meets  these  requisites,  the  demands  of  the 
law  are  fully  satisfied. 

The  language  used  in  the  indictment  under 
consideration  makes  plain  three  propositions: 
First,  that  the  accused  banded  themselves  to- 
gether for  the  purpose  of  killing  Wilson  Gab- 


bard; second,  that.  In  furtherance  of  said 
arrangement  or  conspiracy  so  to  do,  they  or 
some  one  of  them  did  actually  kill  him ;  and, 
third,  the  others  being  then  and  there  present 
or  conveniently  near,  aided  and  assisted  in  so 
doing.  The  indictment  was  good,  and  the 
trial  court  properly  overruled  the  demurrer 
thereto. 

[3]  It  is  next  complained  that  the  court 
erred  in  sending  to  Jackson  county  for  a 
venire  of  men,  over  the  objection  of  appel- 
lants, from  which  the  Jury  which  tried  ap- 
pellants was  made  up.  It  appears  that,  when 
the  case  was  called  for  trial,  the  common- 
wealth's attorney  made  a  motion  under  sec- 
tipn  1112,  Kentucky  Statutes,  for  a  change  of 
venue.  This  motion  was  overruled.  There- 
upon he  filed  a  petition  for  a  change  of 
venue;  notice  being  waived  by  appellants. 
On  this  motion  the  court  heard  proof  at 
length,  after  which  he  again  overruled  the 
motion  for  a  change  of  venue,  and  ni)on  his 
own  motion,  and  over  the  objection  of  the  ac- 
cused sent  to  Jackson  county  an  order  for  a 
venire  of  60  men,  from  which  the  jury  was  to 
be  made  up.  It  is  insisted  that  this  was 
error. 

No  complaint  is  made  that  the  jury  which 
tried  appellants  was  not  .a  lawful  jury,  or 
that  any  man  who  sat  thereon  was  not  quali- 
fied to  sit  in  the  case,  but  it  is  urged  that 
the  accnsed  had  a  constitutional  right  to  be 
tried  by  a  jury  of  the  vicinage,  and  that  the 
court  was  without  power  or  authority  to  send 
into  another  county  for  a  jury,  until  he  had 
satisfied  himself  by  actual  effort  that  no  jury 
could  be  procured  in  that  county  to  try  the 
case.  The  cases  of  Wilson  v.  Commonwealth, 
140  Ky.  1, 130  S.  W.  794,  Spencer  v.  Common- 
wealth, 122  S.  W.  800,  Collins  v.  Common- 
wealth, 143  Ky.  60,  135  S.  W.  401,  Blanton  v. 
Commonwealth,  147  Ky.  812,  146  &  W.  10, 
and  Commonwealth  v.  Harris,  147  Ky.  702, 
146  S.  W.  387,  are  relied  upon  as  supporting 
this  proposition.  It  is  further  urged  that  the 
very  fact  that  the  court  found  that  there  was 
no  necessity  for  a  change  of  venue  is  the  best 
evidence  that  he  erred  in  sending  into  an- 
other county  for  a  jury. 

[4]  It  is  likewise  urged  that.  If  a  jury  bad 
been  procured  from  Owsley  county,  they 
would  necessarily  have  been  more  or  less  ac- 
quainted with  the  witnesses  who  testified 
in  the  case  and  with  their  character  and  gen- 
eral reputation,  and  in  this  way  have  been 
better  able  to  judge  of  their  credibility. 
Counsel  for  appellants  seem  to  liave  over^ 
looked  the  fact  that  it  is  the  duty  of  a  jury 
to  try  the  case  by  the  evidence  before  them 
rather  than  from  any  personal  knowledge 
they  might  have  of  the  witnesses  and  their 
credibility.  If  the  witnesses  who  were  in- 
troduced before  the  jury  were  not  worthy 
of  belief,  counsel  might  have  established  this 
fact  by  evidence,  but  they  cannot  complain 
that  the  court  erred  in  permitting  the  case 
to  be  tried  by  jurors,  wh08«  acquaintance 
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wltb  tbe  witnesses  was  not  such  aa  to  enable 
them  to  pass  upon  ttaelr  credibility  without 
the  aid  of  evidence.  The  record  shows  that 
the  court  heard  evidence  upon  the  question 
of  the  change  of  venue;  and.  while  there  la 
no  transcript  of  that  evidence  before  us,  we 
must  presume  that  a  state  of  facts  was  there 
deteloped  which  Justifled  him  In  sending  In- 
to another  county  for  a  Jury.  Tbe  record 
shows  that  there  was  a  great  array  of  wit- 
nesses In  this  case,  and  he  doubtless  found 
it  more  convenient  to  the  witnesses  and  liti- 
gants to  procure  a  Jury  from  another  coun- 
ty than  to  transfer  the  case.  But,  whatever 
may  have  been  bis  reason  for  so  doing,  he 
merely  ezerdsed  that  discretion  which  the 
law  gives  him  in  determining  questions  of 
this  character.  As  said  In  Hargis  v.  Com- 
monwealth, 135  Ky.  678, 123  S.  W.  239 :  "The 
circuit  court  has  a  wide  discretion  in  matters 
of  this  sort,  and  this  court  will  not  interfere 
where  the  discretion  has  not  been  abused. 
The  trial  was  had  in  the  county  of  Estin,  and 
a  large  part  of  the  Jury  was  brought  from 
Madison  county.  Tbe  case  bad  been  tried 
once  before,  and  tbe  circuit  Judge  finds  as 
a  fact  that  he  could  not  obtain  a  Jury  in  Es- 
till county  after  having  made  a  fair  effort 
in  good  faith  to  obtain  a  qualified  Jury  free 
from  bias,  by  reason,  among  other  tilings, 
of  tbe  wide  circulation  given  the  facts  of  the 
case.  Matters  of  this  sort  are  by  section  281 
of  the  Criminal  Code  of  Practice  committed 
to  the  discretion  of  the  circuit  Judge;  and, 
as  by  that  section  no  exception  can  be  talcen 
to  his  mllng,  it  is  not  subject  to  review 
here."  To  the  same  effect  is  Sergent  v.  Com- 
monwealth, 133  Ky.  284,  117  S.  W.  382. 

[6]  But  it  is  insisted  that  by  the  act  of 
the  Legislature  approved  March  23,  1910 
(Acts  1910,  c.  92),  section  281  of  tbe  Criminal 
Code  was  so  amended  as  to  authorize  this 
court  to  consider  and  pass  upon  the  correct- 
ness of  the  court's  ruling  in  impaneling  a  Ju- 
ry. Section  281,  as  amended  by  the  act  of 
1910,  provides:  "Tbe  decisions  of  the  court 
upon  challenges  to  the  panel  and  for  cause, 
or  upon  motions  to  set  aside  an  indictment, 
shall  not  be  subject  to  exception."  Prior  to 
the  adoption  of  this  amendment, '  this  court 
was  without  authority  to  pass  upon  the  cor- 
rectness of  the  court's  ruling  upon  a  motion 
for  a  new  trial.  By  this  amendment,  the 
words  "and  upon  motions  for  a  new  trial" 
were  stricken  from  section  281,  thereby  giv- 
ing to  this  court  power  to  review  the  action 
of  tbe  trial  court  in  passing  upon  a  motion 
for  a  new  trial.  There  remained,  however, 
tbe  inhibition  against  the  right  of  this  court 
to  review  the  action  of  the  trial  court  in  the 
formation  of  tbe  Jury.  While  this  ground  re- 
lied upon  for  reversal  cannot  avail,  we  are 
satisfied  from  a  consideration  of  tbe  record 
tliat  the  court  did  not  abuse  ills  discretion  in 
sending  into  another  county  to  secure  a  Jury 
of  fair-minded,  disinterested,  and  impartial 
men  to  try  appellants. 


Tbe  next  ground  relied  upon  for  reTersal 
is  error  of  tbe  court  in  admitting  Incompe- 
tent evidence.  This,  in  the  main,  consisted 
of  dying  declarations  or  statements  of  Wil- 
son Gabbard.  He  was  shot  about  6  o'dodc 
in  the  morning  on  Saturday,  June  Stli.  He 
died  on  Sunday  night  following,  some  time 
between  midnight  and  morning,  so  that  be 
lived  less  than  48  hours  from  the  time  be 
was  shot  He  said  immediately  after  be 
was  shot  that  he  was  going  to  die,  and  be 
knew  he  was  going  to  die,  and  to  this  state- 
ment he  steadfastly  adhered  until  he  became 
unconscious  a  few  hours  before  tils  death. 

[6,  7]  Upon  tills  point  three  witnesses  tes- 
tified. Two  from  memory,  and  one  from 
notes  made  at  the  time  the  statement  was 
made  to  Iilm  by  deceased,  and  it  is  of  this  ev- 
idence that  complaint  is  made.  Inasmuch  aa 
the  written  statement  contained  only  facts 
about  which  the  witnesses  agreed,  we  fail  to 
see  wherein  appellants  were,  In  any  wfae, 
prejudiced  by  having  it  read  to  the  Jury  in- 
stead of  having  the  witness  testify  aa  to 
those  facts  from  memory.  Indeed,  there  la  no 
contrariety  of  opinion  among  the  witnesses 
as  to  what  deceased  said  concerning  the  way 
and  manner  in  which  he  was  shot  and  who 
shot  him.  If  this  evidence  was  competent, 
we  f  aU  to  see  wherein  the  court  erred  in  per- 
mitting as  many  witnesses  as  heard  the 
statement  to  detail  it  to  the  Jury. 

[S]  As  stated,  be  was  shot  about  6  o'clock 
in  tbe  morning,  and  be  told  Mary  Gabbard, 
bis  mother,  who  was  the  first  person  to  reach 
him,  that  he  was  killed,  that  be  was  going 
to  die,  and  that  Jerry  Rice  and  Bradley  Dan- 
iel had  shot  him.  The  doctor  did  not  reach 
him  until  about  noon,  or  shortly  after  noon 
of  the  same  day,  and  be  told  him,  in  sub- 
stance, the  same  thing.  Although  the  doctor, 
in  order  to  buoy  him  up,  told  lilm  tliat  there 
was  a  diance  for  him  to  recover,  he  insisted 
that  there  was  not,  and  that  he  was  going 
to  die.  Under  a  long  line  of  authorities,  tliis 
evidence  must  be  held  competent  as  dying  dec- 
larations, unless  it  be  held  that  they  were 
made  too  great  a  length  of  time  before  tbe 
victim's  death.  The  former  statement  was 
made  perhaps  as  long  as  36  Iiours,  and  the 
latter  about  30  hours,  before  his  death.  In 
Wilson  V.  Commonwealth,  60  S.  W  400,  22 
Ky.  Law  Rep.  1251,  It  was  held  that  a  state- 
ment made  and  written  the  day  tiefore  tbe 
death,  when  it  appeared  that  the  deceased 
had  given  up  all  hope  of  recovery,  was  prop- 
erly admitted  as  a  dying  declaration.  In 
Burton  v.  Commonwealth,  70  S.  W.  831,  24 
Ky.  Law  Rep.  1162,  it  was  held  that  a  dying 
declaration  made  11  days  before  death  was 
admissible. 

The  principle  upon  which  evidence  of  this 
ctiaracter  is  admissible  at  all  Is  that  tbe 
declarations  are  made  under  a  sense  of  a 
speedy  death,  and  although  death  may  not 
result  for  several  days  after  the  declara- 
tion is  made^  it  at  tbe  time  it  la  made  tlie 
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person  making  It  believes  that  he  Is  going 
to  die  and  has  abandoned  all  hope  of  re- 
covery, and  death  thereafter  ensues  as  a 
result  of  the  injary,  the  statement  is  com- 
petent as  a  dying  declaration.  As  stated  by 
Wlgmore  In  his  excellent  work  on  Evidence 
(volmne  2,  S  1440):  "It  follows  from  the  gen- 
eral principle  that  the  belief  mnst  be,  not 
merely  of  the  possibility  of  death,  nor  even 
of  Its  probability,  but  of  its  certainty.  A  less 
stringent  rule  might  with. safety  have  been 
adopted;  but  this  is  the  accepted  one.  The 
tests  have  been  variously  phrased;  there 
must  be  'no  hope  of  recovery,'  'a  settled  ex- 
pectation of  death,'  'an  undoubtlng  bellel' 
Their  general  effect  is  the  same.  The  essen- 
tial Idea  Is  that  the  belief  should  be  a  pos- 
itive and  absolute  one,  not  limited  by  doubts 
or  reserves;  so  that  no  room  Is  left  for  the 
operation  of  worldly  motives." 

When  a  statement  is  made  under  such  cir- 
cumstances, the  law  presumed  that  the  so- 
lemnity of  the  occasion  supplies  the  place  of 
the  oath,  the  state  of  mind.  In  which  the 
one  making  such  utterances  at  the  time,  be- 
ing assumed  as  calculated  to  free  it  from 
all  ordinary  motives  to  misstate  the  truth. 
As  early  as  1595,  the  dramatist,  Melun,  thus 
portrayed  the  frame  of  mind  of  one  whose 
statement  might  be  received  as  a  dying  dec- 
laration : 

"Have  I  not  hideoas  death  within  my  view, 
Retaining  but  a  quantity  of  life, 
Which  bleeds  away,  even  as  a  form  of  wax 
Besolveth  from  his  figure  'gainst  the  fire? 
What  in  the  world  should  make  me  now  deceive. 
Since  I  must  lose  the  use  of  all  deceit? 
Why  should  I  then  be  false,  since  it  is  true 
That  I  must  die  here  and  live  hence  by  truth?" 

The  statement  made  by  deceased  to  bis 
mother,  who  ran  to  him  immediately  that 
he  was  shot,  might  well  have  been  admitted 
as  a  part  of  the  res  gestse.  Certainly,  under 
the  evidence  in  this  case,  It  together  with 
the  statement  to  the  doctor  and  the  magis- 
trate, who  reduced  it  to  writing,  was  prop- 
erly admitted  as  a  dying  declaration,  for  the 
deceased,  during  all  the  time  from  the  mo- 
ment he  was  shot  until  he  was  unconscious, 
clearly  demonstrated  that  he  had  abandoned 
all  hope  of  recovery,  and  realized  that  he 
must  die.  Well  might  he  have  entertained 
such  a  feeling  for  the  soft-nosed  bullet  with 
which  be  was  shot  had  plowed  its  way 
through  bis  vltals,  and  left  a  ghastly,  gap- 
ing wound,  beyond  the  power  of  medical  skill 
to  heal. 

[I]  It  Is  next  insisted  that  the  court  did 
not  properly  Instruct  the  jury.  There  is  no 
merit  in  tUs  contention.  The  instructions 
given  cover  every  iwsslble  phase  of  the  case 
and  presented  to  the  jury,  fully  and  fairly, 
appellants'  defense.  Under  the  instructions, 
before  the  Jury  was  authorized  to  find  any 
one  of  appellants  other  than  Jerry  Rice  and 
Bradley  Daniel  guilty.  It  was  necessary  that 
It  should  find  from  the  evidence,  beyond  a 
reasonable  doubt,    first,   that  a  conspiracy 


had  been  formed  by  appellants  to  kill  Wil- 
son Gabbard;  second,  that,  in  pursuance  of 
said  conspiracy,  he  was  killed  by  one  or 
more  of  appellants  or  some  other  unknown 
person  or  persons;  and,  third,  that  the  oth- 
ers of  appellants  were  'acting  with  them,  be- 
ing then  and  there  present  or  conveniently 
near,  aiding,  assisting,  advising,  or  encourag- 
ing them  so  to  do.  While  under  their  plea 
of  not  guilty,  appellanu  put  in  issue  every 
material  fact  and  circumstance  necessary  to 
establish  their  guilt,  their  real  defense  was 
that  they  did  not  do  the  shooting,  that  they 
formed  no  conspiracy,  that  they  entertained 
a  kindly  feeling  toward  deceased,  and  that, 
at  the  time  he  was  killed,  they  were  at  an- 
other place,  at  least  a  mile  and  a  half  or 
two  miles  distant  from  the  scene  of  the 
shooting.  If  the  Jury  had  believed  the  ev- 
idence ofTered  by  appellants  to  establish 
these  facts,  and  accepted  their  theory  and 
defense  as  true,  under  the  instructions  as 
given  by  the  court,  It  would  necessarily  have 
been  compelled  to  And  the  appellants  not 
guilty.  If,  on  the  other  hand,  it  accepted 
the  evidence  offered  by  the  commonwealth 
as  true,  it  was  fully  Justified  and  supported 
in  Its  finding,  for  the  commonwealth  show- 
ed a  state  of  facts  from  which  the  Jury  was 
fully  warranted  in  finding  all  of  appellants 
guilty.  In  addition  to  the  instructions  deal- 
ing with  all  of  the  appellants,  in  another 
appropriate  instruction,  the  court  authorized 
the  Jury  to  find  Jerry  Rice  and  Bradley  Dan- 
iel guilty,  if  tbey  believed  from  the  evi- 
dence beyond  a  reasonable  doubt  that  they, 
or  either  of  them,  fired  the  shots  which  kill- 
ed deceased.  Under  this  instruction,  the  Jury 
would  have  been  warranted  in  finding  these 
two  guilty,  although  they  may  have  found 
that  the  commonwealth  had  failed  to  make 
out  a  case  of  conspiracy  involving  the  other 
appellants.  The  law  of  the  case,  as  warrant- 
ed by  the  charge  and  the  evidence  introduc- 
ed. Justified  and  authorized  the  court  la 
giving  the  instructions  which  he  did.  Tbey 
are  such  as  have  been  frequently  approved 
by  this  court  in  cases  where  the  charge  of 
murder  as  a  result  of  a  conspiracy  was  in- 
volved. 

[II]  The  only  remaining  question  is,  Does 
the  evidence  support  the  verdict?  A  con- 
spiracy is  always  difficult  to  prove.  The  fact 
that  tiiose  contemplating  the  commission  of 
a  crime  have  banded  themselves  together  for 
the  purpose  of  committing  It  is  rarely  estab- 
lished by  direct,  positive  evidence  of  such 
crime,  but,  in  a  majority  of  cases,  must  be 
shown  by  circumstances  which,  when  put  to- 
gether into  a  composite  whole,  evidence  such 
a  purpose  on  their  part  The  evidence  in  the 
case  before  us  is  of  that  character. 

Ill  feeling  is  shown  to  have  existed  for 
some  time  between  certain  members  of  the 
Rice  family  and  certain  members  of  the  Oab- 
bard  family.  William  Rice  was  engaged  In 
the  mercantile  business  in  that  locality.  A 
few  weeks  before  the  deatb  of  Wilson  Gab- 
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bard  be  bad  set  np  an  opposition  boslnesB 
near  tbat  of  William  Rice.  A  few  days 
thereafter,  William  Gabbard  was  shot  and 
wounded  by  some  unknown  person.  Still  a 
few  days  later,  Ed.  Garrett,  closely  allied 
with  the  Rice  famll^,  alleges  that  he  had 
been  shot  at  by  some  unknown  person  from 
ambush.  From  Information  gathered  by  him 
through  detective  work  performed  by  female 
relatives  and  friends  he  conceived  the  Idea 
tbat  bis  would-be  assassin  was  a  brother-ln- 
law  of  Wilson  Gabbard.  This  condition  of 
affairs  had  the  effect  of  creating  In  that  lo- 
cality a  feeling  of  suppressed  excitement, 
which  was  intensified  on  Friday  evening  be- 
fore Wilson  Gabbard  was  assassinated,  by 
the  discovery  on  the  part  of  a  son-in-law  of 
William  Rice  of  an  armed  man  skulking  on 
the  mountainside  In  close  proximity  to  the 
homes  of  William  Rice  and  Dan  Rice,  bis 
son.  It  is  testified  to  for  appellants  that  im- 
mediately upon  the  making  of  this  discovery 
two  of  appellants  were  despatched  to  the 
home  of  Richard  Rice,  fttther  of  William 
Rice,  where  he  had  gone  for  the  alleged  pur- 
pose of  sitting  up  with  his  sick  mother. 
They  fcund  him  there  and  acquainted  him 
with  these  facts.  It  Is  admitted  that  each  of 
these  messengers  was  armed,  one  with  a  Win- 
chester rifie  and  the  other  with  a  shotgun. 
What  passed  between  them,  further  than 
tbat  they  acquainted  William  Rice  with  the 
puriwse  of  their  mission,  the  commonwealth 
was  unable  to  show.  But  It  is  admitted  by 
them  that,  after  remaining  at  the  home  of 
Richard  Rice  until  about  2  o'clock  that  night, 
William  Rice,  bis  son,  Jerry,  Bradley  Daniel, 
James  Smith,  and  Harvey  Sandlin,  who  had 
Joined  them,  left  for  the  ostensible  purpose 
of  going  to  the  home  of  WUliam  Rice.  They 
had  gone  on  horseback  to  the  home  of  Rich- 
ard Rice  on  that  evening,  but  they  left  their 
horses  there,  and  walked,  by  a  circuitous 
route,  through  the  woods,  over  an  unfre- 
quented road,  stopped  on  their  way  at  the 
home  of  Ansel  Vires,  and  had  him  Join  them. 
This  they  admitted,  but  alleged  that  it  was 
for  the  purpose  of  going  home  in  order  to 
put  in  a  fuU  day's  work.  They  say  that  they 
went  the  unfrequented  way  in  order  to  avoid 
any  possible  contact  with  would-be  assassins. 
Vires  says  that  be  Joined  them  In  order  that 
be  might  go  to  the  store  of  William  Rice  to 
get  some  meat.  Thus,  we  have  an  admission 
on  their  part  that  they  met  together  at  the 
home  of  Richard  Rice,  some  miles  distant 
from  their  home,  on  the  evening  of  the  day 
before  Wilson  Gabbard  was  killed,  that  they 
remained  there  until  2  o'clock,  when  they 
left  together,  and  that  a  part  of  them  at 
least  were  armed.  They  state  tbat  they 
went  to  the  home  of  Dan  Rice,  and  remained 
there  until  some  time  after  the  hour  when 
Wilson  Gabbard  was  killed.  According  to 
the  evidence  for  the  commonwealth,  however, 
instead  of  going  to  the  home  of  Dan  Rloe^ 
they  went  on  down  the  mountainside  to  a 


point  opposite  a  field  which  was  planted  in 
com,  in  which  some,  at  least,  of  appeUaxita 
knew  tbat  Wilson  Gabbard  was  to  have  a 
com  bo^ng  on  that  day,  and  there  concealed 
themselves  until  he  came  out  of  his  bouse 
down  to  the  branch  preparatory  to  entering 
this  field,  at  which  point  be  was  fired  uimn 
and  killed.  In  his  dying  declaration  de- 
ceased stated  that  he  recognized  Jerry  Rice 
and  Bradley  Daniel  as  having  shot  at  blm 
and  shot  him.  Another  witness  for  the  com- 
monwealth testifies,  also,  that  he  recc^nized 
Jerry  Rice  and  Bradley  Daniel  as  two  of  the 
three  who  fired  upon  deceased.  In  addition 
to  this,  the  commonwealth  showed  by  two 
witnesses  that  shortly  after  they  beard  sev- 
eral shots  fired  up  in  the  direction  of  Wilson 
Gabbard's  home  they  saw  appellants  coming 
down  the  mountainside  from  in  the  direction 
in  which  the  firing  was  heard,  pass  over  the 
creek,  and  up  the  hillside  beyond,  tbat  they 
recognized  each  of  appellants,  and  tbat  they 
were  armed.  The  commonwealth  proved  by 
another  witness  that  on  the  evening  before 
the  assassination  Ansel  Vires  left  bis  bome^ 
and  that  William  Rice  called  at  the  house  of 
these  witnesses  and  asked  if  Ansel  Vires  bad 
returned,  and  that  a  short  time  thereafter 
William  Rice  and  Ansel  Vires  passed  hia 
house  going  toward  the  top  of  the  mountain. 
Amanda  Cornett  testifies  that  she  heard  her 
husband  the  evening  before  the  assassination 
ask  Vires  if  be  was  going  to  William  Rice's 
the  next  day,  to  which  Vires  replied  tbat  he 
was,  but  did  not  want  anything  said  about 
it,  for  there  was  no  telling  what  was  going 
to  happen  the  next  day.  Mancy  Mcintosh 
testifies  that  on  the  evening  before  the  aasaa- 
slnatlon  she  saw  appellants  James  Smith  and 
William  Rice  going  along  the  road,  and  she 
concealed  herself  behind  some  bushes;  that 
they  were  talking,  and  as  they  passed  her  she 
heard  William  Rice  say,  "There  was  not 
aimed  to  be  a  Gabbard  left"  These  state- 
ments, when  taken  in  connection  with  the 
conduct  of  appellants  In  gathering  at  the 
home  of  Richard  Rice  on  the  evening  that 
they  did,  leaving  there  armed  at  2  o'clock 
at  night,  walking  by  a  circuitous  route 
through  the  woods,  going  out  of  their  way  to 
the  home  of  appellant  Vires,  having  blm  Join 
them,  having  been  seen  by  two  witnesses 
coming  from  in  the  direction  of  deceased's 
home  shortly  after  the  firing  was  heard  in 
that  direction,  were  certainly  evidence  of 
such  gravity  as  to  Justify  the  trial  judge  in 
refusing  to  take  the  case  from  the  Jury. 

William  Rice  testifies  that,  when  his  son 
Jerry  and  Bradley  Daniel  notified  him  that 
an  armed  man  had  been  seen  skulking 
through  the  bushes  near  bis  home,  be  dis- 
cussed the  matter  with  his  father,  and  his 
father  became  alarmed  for  his  own  safe^. 
While  he  testifies  that  there  was  no  discus- 
sion as  to  the  probable  identity  of  this  man, 
their  conduct  when  read  in  connection  with 
the  evidence  to  the  effect  tbat  Ed.  Garrett, 
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bla  busineas  associate,  believed  Quit  an  at- 
tempt had  been  made  by  Wllaon  Gabbard's 
brother-in-law  to  assassinate  blm  one  or  two 
days  before,  and  the  fnrther  evidence  that 
he  was  heard  to  say  to  his  brother-in-law. 
Smith,  on  the  evening  before,  "that  there 
was  not  aimed  to  be  a  Gabbard  left,"  Justi- 
fies the  belief  that,  when  they  left  Richard 
Rice's  hoase  on  that  night,  a  plan  of  action 
had  been  agreed  upon,  and  this  idea  is  ac- 
centuated when  the  evidence  of  what  Ansel 
Vires  is  alleged  to  have  said  to  the  husband 
of  Amanda  Cornett  on  the  evening  of  the  as- 
sassination is  considered.  If  this  evidence 
and  the  evidence  for  the  commonwealth  to 
the  effect  that  they  were  seen  coming  from 
in  the  direction  of  Wilson  Gabbard's  a  short 
time  after  the  shooting  is  to  be  believed,  the 
Jury  was  fully  warranted  in  returning  the 
verdict  which  it  did. 

While  each  of  appellants  Insists  that  he 
entertained  no  unfriendly  feeling  toward  the 
deceased,  no  one  of  them  went  near  him  or  to 
his  home  to  inquire  about  him  after  they 
l^med  that  he  was  shot,  or  did  or  said  any- 
thing that  could  be  construed  into  a  mani- 
festation or  expression  of  surprise  or  regret 
on  their  part  that  he  was  shot. 

Much  evidence  was  introduced  by  both  the 
commonwealth  and  in  behalf  of  the  accused 
that  the  reputation  of  several  of  the  witness- 
es who  testified  in  this  case  for  truth  and 
veracity  was  not  good,  but,  when  the  evi- 
dence is  considered  in  Its  entirety,  we  are 
constrained  to  hold  that  it  is  sufficient  to  sup- 
port the  verdict.  While  there  are  some  con- 
tradictions and  many  circumstances  brought 
out  in  the  evidence,  which  are  not  made  clear 
and  are  not  easily  understood,  still  one  can- 
not read  this  record  without  being  impressed 
with  the  Idea  that  appellants  deliberately 
planned  the  assassination  of  Wilson  Gabbard 
and  carried  it  into  execution. 

We  find  no  error  in  the  record  prejudicial 
to  appellants'  substantial  rights,  and  the 
Judgment  is  therefore  affirmed. 


POLSGROVE,  Mayor,  et  al.  v.  HOSa 

(Court  of  Appeals  of  Kentucky.     June  17, 
1913.) 

1.  MnNICIPAL    CORPORATIOWS    (|   120*)— Obdi- 
WANCES— CONSTBUCTIOW. 

The  court  in  construing  an  ordinance  must 
read  it  in  connection  with  the  statute  under 
which  it  is  enacted;  and,  where  the  language 
thereof  is  largely  borrowed  from  the  statute 
authorizin!!  the  ordinance,  it  will  be  presumed 
that  the  city  authorities  endeavored  simply  to 
follow  the  statute. 

(Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  ii  274-280;  Dec.  Dig. 
i  120.*) 

2.  MUNICIPAI.  COBPOBATIONB   (|  697»)  —  Po- 
UCB  POWEB  —  Obdinakces  —  Vaxiditt  — 

"CONSIDKBKn." 

Under  Ky.  St  I  8290,  snbseca.  16,  26,  em- 
powering the  councU  of  each  city  of  the  third 
class  to  make  police  regulations  to  protect  the 


general  health,  and  to  define  and  suppress  nui- 
sances, and  to  impose  penalties  on  owners  of 
structures  considered  dangerous  to  the  public, 
unless  after  due  notice  the  same  are  removed  or 
repaired,  an  ordinance  of  -such  a  city  which 
declares  that  no  dwelling  which  is  so  unsani- 
tary or  out  of  repair  as  to  be  unfit  for  habita- 
tion, or  that  may  be  considered  dangerous  to 
the  public  or  injurious  to  the  health  of  the 
community,  shall  be  permitted  to  be  used  is 
valid,  and  whether  a  building  is  unfit  for  habi- 
tation or  dangerous  ta  the  public  must  be  de- 
termined under  the  facts  of  the  particular  case, 
and  a  dwelling  is  not  within  the  ordinance,  un- 
less the  circumstances  show  that  it  is  so  un- 
sanitary or  out  of  repair  as  to  render  it  unfit 
for  habitation,  or  that  it  is  unsafe  for  occupa- 
tion or  dangerous  to  the  public  health ;  the 
word  "considered"  being  used  as  equivalent  to 
reasonably  regarded. 

(Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {{  1325,  1354;  Dec. 
Dig.  i  597.«^ 

For  other  definitions,  see  Words  and  Phrases, 
voL  2,  pp.  1443-1444.] 

3.  MUNICIPAI.    COBPORATIOItS    (i    120*)— OBDI- 

NANCE8— CoNSTBUOnON. 

The  court  in  construing  a  section  of  an 
ordinance  will  look  to  the  ordinance  as  a  whole 
and  the  purpose  Intended  to  be  accomplished 
thereby. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {(  274-280 ;  Dec  Dig. 
S  m*] 

4.  NtnsANCB  (I  85*)  —  Abatembrt  —  Pouck 
Power— Obdinanoes—Validitt. 

A  provision  in  an  ordinance  enacted  under, 
the  police  power  to  define,  suppress,  and  re- 
move nuisances  that  when  any  dwelling  shall 
be  unfit  for  habitation  because  it  is  unsanitary 
or  out  of  repair,  or  unsafe  for  occupancy  or 
dangerous  to  the  public  health  or  morals,  the 
owner  must  on  notice  abate  or  remove  the  same, 
is  aimed  at  dwellings  which  are  unsanitary  or 
ont  of  repair  or  unsafe  for  occupancy  or  dan- 
gerous to  the  public  health  or  morals,  and  re- 
quires the  owner  on  notice  to  render  the  dwell- 
ing fit  for  habitation,  if  practicable,  and  does 
not  compel  him  to  remove  the  building;  the  ob- 
ject of  the  provision  being  to  secure  the  removal 
of  a  nuisance. 

[E!d.  Note.— For  other  cases,  see  Nuisance, 
Cent  Dig.  f  200;  Dec.  Dig.  {  86.*] 

5.  CojoioH  Law  (§  11*)— Adoption. 

The  common  law  is  in  force  in  Kentucky, 
and  the  courts  are  governed  by  it  in  administer- 
ing justice. 

[Ed.  Note.— For  other  cases,  see  Common 
Law,  Cent  Dig.  f|  9,  12;    Dec.  Dig.  |  IL*] 

6.  NtnsAWCE   (I   85*)— ABATEirarrr— JuBiSDic- 

TION  OF  COUBT. 

The  courts  at  common  law,  in  exercising 
the  power  to  abate  nuisances,  do  not  destroy 
property  where  it  is  practicable  otherwise  to 
remove  a  nuisance,  but  property  may  be  de- 
stroyed where  necessary,  and  where  a  dwelling 
is  unfit  for  habitation,  or  is  dangerous  to  the 
public,  and  the  defect  cannot  be  remedied  at  a 
reasonable '  cost,  the  court  under  an  ordinance 
enacted  under  the  police  power  to  define,  sup- 
press, and  remove  nuisances  may  order  the  own- 
er to  remove  it  or  in  his  discretion  allow  him  to 
elect  whether  to  remove  it  or  repair  it 

[Ed.  Note.— For  other  cases,  see  Nuisance, 
Cent  Dig.  S  200;    Dec.  Dig.  |  85.*1 

7.  EinNEKT  DoMAiiT  ({  2*)— Pouck  Poweb— 
DESTBUCnON  OF  Pbopebtt. 

In  the  exercise  of  the  police  power  by  a 
dty,  property  which  is  a  menace  to  public  safe- 
ty  or  health   may   be  destroyed  without  com- 
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pensatlon  when  necessary  to  protect  tiie  public, 
bat  the  public  necessity  is  the  limit  of  the  right 
[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  ||  3-12;  Dec.  Dig.'  i  2.*] 

8.  Nuisance  (J  78*)— Pouok  Powbk— Abatk- 
MENT  OF  Nuisances. 

A  provision  in  an  ordinance  enacted  un- 
der the  police  power  to  define,  suppress,  and 
remove  nuisances,  which  prohibits  the  occupa- 
tion of  buildings  unfit  for  habitation  or  danger- 
ous to  the  public,  or  injurious  to  the  health  ot 
morals,  and  providing  for  the  service  of  notice 
on  the  owner  to  remedy  the  defects,  authoriz- 
ing an  abatement  and  removal  of  the  building 
on  the  failure  of  the  owner  to  render  the  build- 
ing habitable,  and  the  imposition  of  a  fine  for 
the  failure  after  notice  to  make  the  building 
habitable,  provides  for  the  abatement  of  a  nui- 
sance by  judicial  procedure,  and  does  not  em- 
power the  city  authorities  to  destroy  a  dwelling 
unfit  for  habitation,  and  the  dty  authorities 
may  not  do  anything  except  pursuant  to  a 
judgment  of  court,  and,  if  any  injustice  is  done 
tbe  owner,  he  may  protect  himself  by  appeal. 

[EM.  Note.— For  other  cases,  aee  Nuisance, 
Cent  Dig.  i  191 ;    Dec.  Dig.  i  78.*] 

9.  Injunction  ({  85*)  —  Rebtbainino  Bn- 
roBCEMENT  or  Obdinanoe  —  Adequacy  oi 
Otueb  Uemeot.  ,.  ,    ^ 

W  Here  only  one  proceeding  against  an 
owner  of  a  dwelling  is  contemplated  pursuant 
to  an  ordinance  prohibiting  the  occupancy  of 
dwellings  unfit  for  habitation,  and  requiring  the 
owner  to  render  the  same  fit  for  habitation  or 
remove  it,  and  the  owner  will  not  suffer  ir- 
reparable injury  because  he  has  an  adequate 
remedy  by  appeal,  he  is  not  entitled  to  an  in- 
junction restraining  the  enforcement  of  the  or^ 
dinance. 

fFd.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  ||  221-226;  Dec  Dig.  f  85.*1 

Appeal  trom  Circuit  Court,  Franklin  County. 

Action  by  Doltn  Moss  against  James  H. 
Polsgrove,  Mayor  of  tbe  City  of  Frantfort, 
and  others.  From  a  judgment  for  plaintiff, 
defendants  appeal.    Reveiised  and  remanded. 

James  H.  Polsgrove,  of  Frankfort,  for  ap- 
pellants. Scott  &  Hamilton,  of  Franlifort, 
for  appellee. 

HOBSON,  C.  J.  The  act  for  the  govern- 
ment of  cities  of  tbe  third  class  including  the 
city  of  Frankfort  provides:  "The  common 
council  of  each  of  said  cities  shall,  within 
the  limitations  of  the  Constitution  of  the 
state  and  this  act,  have  power  by  ordinance: 
*  *  *  To  make  all  police  regulations  to 
secure  and  protect  the  general  health,  com- 
fort convenience,  morals  and  safety  of  the 
public;  and  to  define,  declare,  prevent,  sup- 
press and  remove  nuisances  either  within 
the  dty  or  within  one  mile  thereof.  •  •  » 
To  impose  penalties  upon  the  owners,  occu- 
pant or  agent  of  any  bouse,  wall,  sidewalk, 
or  other  structure  which  may  be  considered 
dangerous  or  detrimental  to  the  public,  un- 
less after  due  notice,  to  be  fixed  by  ordi- 
nance, same  be  removed  or  repaired ;  and  to 
remove  or  repair  same  at  owner's  expense 
when  suffered  to  remain  contrary  to  ordi- 
nance."   Section  3290,  Ky.  St  subsecs.  16,  26. 

Under  the  power  thus  conferred  the  com- 
mon council  of  the  city  of  Frankfort  enacted 
the  following  ordinance: 


"An  ordinance  to  prohibit  the  maintaining, 
use,  occupancy  or  letting  of  dwellings 
whldi  are  so  unsanitary  or  ont  of  repair 
as  to  be  dangerous  or  unhealtby,  and 
providing  for  the  abatement  thereof. 

"Be  It  ordained  by  tlie  common  oonncfl  of 
the  dty  of  Frankfort: 

"Section  1.  That  no  building,  bouse  or 
room,  intended  or  designed  for  dweUlng  pur- 
poses, which  is  or  may  hereafter  become,  so 
unsanitary  or  out  of  repair  as  to  render  It 
unfit  for  habitation,  or  which  Is  or  may  be- 
come unsafe  for  occupancy,  or  that  may  be 
considered  dangerous  or  detrimental  to  the 
public,  or  injurious  to  the  health  or  morals 
of  the  community,  shall  be  rented,  leased, 
let,  hired  out  or  permitted  to  be  used,  eitba 
with  or  without  compensation. 

"Sec.  2.  That  no  building,  house  or  room, 
intended  or  designed  for  dwelling  purposes, 
which  is  or  may  become  so  onsanltary  or 
out  of  repair  as  to  render  It  nnflt  for  habita- 
tion, or  which  Is  or  may  become  unsafe  for 
occupancy,  or  may  be  considered  dangerous 
or  detrimental  to  the  public,  or  Injurious  to 
the  health  or  morals  of  the  community,  Rhall 
be  maintained  or  occupied. 

"Sec.  S.  Whenever  any  boUdlng,  boose  or 
room.  Intended  or  designed  for  dwelling  pur- 
poses, shall  be  unfit  for  habitation  for  any 
of  the  causes  named  in  sections  one  and  two 
of  this  ordinance,  the  occupant  or  occupants 
thereof  shall  vacate  within  ten  days,  and  tbe 
owner  or  owners  shall  abate  and  remove  tbe 
same  within  twenty  days  after  receiving  from 
the  mayor  notice  or  notices  so  to  do  wblcta 
notice  or  notices  shall  set  forth  the  grounds 
therefor. 

"Sec.  4.  Upon  complaint  In  writing  made 
to  him  by  the  health  officer  of  the  dty,  or  by 
petition  filed  with  him,  signed  by  three  or 
more  persons,  owners  of  real  estate  residing 
in  the  city  he  shall  cause  to  be  served,  by  the 
chief  of  police.  In  writing  upon  the  occupants 
and  owners  of  any  such  premises,  the  notice 
or  notices  provided  for  by  section  three,  to 
be  served  by  delivering  or  offering  to  deliver 
a  copy  to  the  person  to  whom  It  is  directed, 
or  if  such  person  connot  be  found,  by  de- 
livering a  copy  to  his  agent,  or  by  affixing 
such  copy  to  the  front  door  of  the  premises 
sought  to  be  abated. 

"Sec.  5.  Upon  the  failure  of  the  owner  or 
owners  to  abate  and  remove  any  such  build- 
ing, house  or  room  within  the  time  required 
by  section  three,  he  or  they  shall  be  subject 
to  a  fine  of  not  less  than  five  nor  more  than 
twenty  dollars,  and  ten  dollars  for  each 
succeeding  twenty-four  hours  it  remains  nn- 
abated,  and  It  shall  be  the  duty  of  the  may- 
or, at  the  expiration  of  said  twenty  daya,  to 
cause  a  warrant  or  summons  against  such 
owner  or  owners  to  be  Issued  by  the  police 
Judge,  charging  a  violation  of  this  ordinance, 
and  If  upon  a  trial  of  the  charge  the  party 
against  whom  the  said  warrant  or  summons 
was  Issued,  shall  be  convicted,  the  Judgment 
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of  convtctlon  shall  order  tbe  abatement  and 
removal  of  the  building,  house  or  room  de- 
signed In  said  warrant  Provided,  that  If 
the  owner  be  a  nonresident  of  tbe  state  or 
county  of  Franklin,  he  shall  be  proceeded 
against  by  warning  order,  as  prescribed  by 
the  Civil  Code  of  the  state  In  proceedings 
against  nonresidents,  and  the  fine  fixed  by 
this  section  shall  not  be  imposed  and  the 
judgment  of  the  court  shall  only  require  the 
abatement  and  removal  of  the  structure  so 
designated. 

"Sec.  6.  Whenever  there  shall  be  a  con- 
viction under  the  preceding  section,  it  shall 
be  tbe  duty  of  the  mayor,  in  the  name  of  the 
city,  to  contract  with  some  suitable  person 
or  persons  to  abate  and  remove  the  structure 
designated  in  the  warrant  or  'bummons  upon 
which  said  conviction  was  had,  at  the  cost  of 
the  owner  or  owners  thereof,  which  cost,  if 
not  paid  by  tbe  owner  or  owners,  may  be 
paid  by  the  dty,  and  the  amount  so  expend- 
ed shall  be  recovered  by  the  city  by  suit  in 
any  court  of  competent  Jurisdiction. 

"Sec.  7.  Any  tenant  or  occupant,  not  the 
owner  of  the  premises,  who  shall  violate  sec- 
tion three  shall  be  fined  not  less  than  two 
nor  more  than  ten  dollars,  and  each  twenty- 
four  hours  after  ten  days  notice,  as  required 
therein,  shall  constitue  a  separate  offense. 

"S^.  8.  AU  ordinances  or  parts  of  ordi- 
nances In  conflict  herewith  are  hereby  re- 
pealed, and  this  ordinance  shall  take  effect 
and  be  in  force  from  and  after  Its  passage 
and  approval  by  the  mayor." 

After  tbe  ordinance  had  taken  effect,  the 
health  officer  of  the  dty  made  complaint  In 
writing  to  the  mayor  that  a  certain  house 
owned  by  Dulin  Moss  and  intended  for 
dwelling  purposes  was  so  unsanitary  and 
out  of  repair  as  to  render  it  unfit  for  habi- 
tation, unsafe  for  occupancy,  and  dangerous 
to  the  health  and  morals  of  the  community. 
The  mayor  gave  notice  to  Moss  as  provided 
In  the  ordinance  notifying  him  within  20 
days  after  receiving  tbe  notice  to  vacate, 
abate,  or  remove  the  building.  Moss  there- 
upon brought  this  suit  against  the  mayor, 
the  health  ofllcer,  and  common  council  of 
the  city,  alleging  that  the  city  was  without 
authority  to  pass  the  ordinance ;  that  It  was 
void;  that  to  enforce  the  ordinance  would 
deprive  him  of  his  property  without  due  pro- 
cess of  law,  and  deny  to  him  the  equal  pro- 
tection of  the  laws ;  and  that  unless  enjoin- 
ed the  defendants  wotild  at  once  proceed  to 
enforce  the  ordinance,  destroy  his  property 
without  compensation  therefor,  and  proceed 
to  fine  him  in  the  police  court,  all  of  which 
would  produce  great  and  irreparable  injury 
to  hlOL  On  a  hearing  of  the  case  before  the 
circuit  court  a  permanent  injunction  was 
granted  restraining  tbe  defendants  and  each 
of  them  from  In  any  way  Interfering  with 
the  property,  or  from  proceeding  by  warrant 
or  otherwise  in  the  police  court  or  in  any 
»tl>er  court  against  the  plaintiff  for  violation 


of  the  ordinance  referred  to,  to  all  of  which 
the  defendants  excepted  and  prayed  an  ap- 
peal to  this  court  which  was  granted. 

It  is  Insisted  for  the  plaintiff  that  the  or- 
dinance gives  the  authorities  of  the  city  of 
Frankfort  the  power  absolutely  to  destroy 
and  tear  down  houses  intended  alone  for 
dwelling  purposes;  that,  whenever  In  the 
opinion  of  tbe  proper  authorities  the  house 
comes  within  section  1,  It  shall  be  the  duty 
of  the  persons  living  In  It  to  vacate  within 
10  days,  and  the  owner  of  the  house  shall 
be  required  to  abate  or  remove  It  within  20 
days.  It  is  earnestly  insisted  that  nothing 
in  the  statute  was  intended  to  confer  such 
power,  and  that  such  power  cannot  be  con- 
ferred under  the  Constitution. 

[1,  2]  In  determining  the  proper  construc- 
tion of  the  ordinance  the  court  should  read 
it  In  connection  with  the  statute  under  which 
it  was  enacted;  for  the  language  of  the  or- 
dinance is  largely  borrowed  from  the  stat- 
ute, and  It  is  to  be  presumed  that  the  city 
authorities  were  endeavoring  simply  to  fol- 
low the  statute.  Under  the  act  of  the 
Legislature,  the  common  council  of  the  city 
is  given  power  to  make  all  police  regulations 
to  secure  and  protect  the  general  health, 
comfort,  convenience,  morals,  and  safety  of 
the  public,  and  to  define,  suppress,  and  re- 
move nuisances,  to  impose  penalties  upon 
the  owner  or  occupant  of  any  house  or  other 
structure  dangerous  or  detrimental  to  the 
public  unless  after  due  notice  to  be  fixed  by 
ordinance  the  same  be  removed  or  repaired, 
and  to  remove  or  repair  the  same  at  the 
owner's  expense,  when  suffered  to  remain 
contrary  to  the  ordinance.  Pursuant  to  the 
statute,  section  1  of  the  ordinance  provides 
that  no  house  or  room  intended  for  dwelling 
purposes  which  is  so  unsanitary  or  out  of  re- 
pair as  to  render  it  unfit  tor  habitation  or 
unsafe  for  occupancy  or  dangerous  or  detri- 
mental to  the  public,  or  Injurious  to  the 
health  or  morals  of  the  community,  shall  be 
rented  or  be  permitted  to  be  used,  either 
with  or  without  compensation.  In  this  sec- 
tion the  dty  did  not  exceed  the  power  con- 
ferred upon  it  by  tbe  statute.  Whether  the 
house  is  unfit  for  habitation,  unsafe  for 
occupancy,  or  dangerous  or  detrimental  to 
the  public  or  injurious  to  the  health  or  mor- 
als of  the  community  is  a  question  to  be  de- 
termined under  the  facts  of  each  particular 
case,  and  the  house  does  not  violate  the 
section  unless  the  drcumstances  existing  are 
sufficient  to  establish  the  fact  that  It  is  so 
unsanitary  or  out  of  repair  as  to  render  It 
unfit  for  habitation,  or  that  it  Is  unsafe  for 
occupation  or  dangerous  or  detrimental  to 
tbe  public  or  injurious  to  the  health  or  mor- 
als of  the  community.  The  words  "may  be 
considered"  are  taken  from  the  statute ;  the 
word  "considered"  being  used  in  its  old 
sense,  and  is  equivalent  to  "reasonably  re- 
garded." 

The  second  section  Is  practically  the  same 
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as  the  flrat  except  that  It  applies  to  the  oc- 
cupants of  the  house. 

[3, 4]  The  third  section  was  evidently 
drawn  to  conform  to  that  part  of  the  statute 
which  requires  due  notice  to  be  fixed  by  or- 
dinance before  penalties  may  be  imposed. 
Under  tills  section  the  occupant  has  10  days 
to  vacate  the  premises  and  the  owner  20 
days  to  remore  or  abate  the  nuisance  after 
the  notice  Is  given.  In  arriving  at  the  mean- 
ing of  this  section  we  must  look  not  only  at 
its  words,  but  the  ordinance  as  a  whole  and 
the  purpose  intended  to  be  accomplished. 
The  ordinance  la  enacted  under  the  police 
power  to  define,  suppress,  and  remove  nui- 
sances. It  is  aimed  at  dwelling  places  which 
are  so  unsanitary  or  out  of  repair  as  to  be 
unfit  for  habitation  or  unsafe  for  occupancy 
or  dangerous  or  detrimental  to  the  public 
or  injurious  to  the  health  or  morals  of 
the  community.  While  In  section  3  the 
words  used  are  "the  owner  or  owners  shall 
abate  or  remove  the  same,"  the  meaning  is 
not  that  he  Is  to  remove  the  building,  bouse, 
or  room,  but  that  he  is  to  remove  the  nui- 
sance. If  the  house  Is  so  unsanitary  as  to 
render  it  unfit  for  habitation,  he  must  put 
it  in  a  sanitary  condition  if  practicable.  If 
it  is  so  out  of  repair  as  to  render  it  unfit  for 
habitation,  he  must,  if  this  is  practicable,  re- 
pair it  and  make  it  fit  for  habitation,  or  if 
it  is  unsafe  for  occupancy  or  dangerous  or 
detrimental  to  the  public,  or  injurious  to 
the  health  or  morals  of  the  community,  he 
must  remove  the  cause  of  the  trouble.  The 
object  of  the  ordinance  is  to  secure  the  re- 
moval of  the  nuisance,  and  when  the  nui- 
sance is  removed  the  ordinance  is  not  vio- 
lated. The  dwelling  itself  is  not  required  to 
be  removed,  unless  this  is  the  only  practica- 
ble way  to  remove  the  nuisance  The  re- 
moval of  the  nuisance,  not  the  removal  of 
the  structure,  is  the  thing  aimed  at  The 
ordinance  as  a  whole  contemplates  an  abate- 
ment of  the  nuisance  to  be  enforced  by  a 
Judicial  proceeding  in  the  police  court 

[6]  The  common  law  is  in  force  tn  this 
state;  all  our  courts  are  governed  by  it  in 
administering  justice;  the  police  court  in 
trying  these  tases  will  be  guided  by  the  com- 
mon law  in  entering  judgment. 

[6]  At  common  law  in  exercising  their  pow- 
er to  abate  nuisances  the  courts  do  not  de- 
stroy property  if  It  is  practicable  otherwise 
to  remove  the  nuisance.  Property  may  be 
destroyed  if  this  is  necessary  to  remove  the 
nuisance.  The  general  laws  of  the  state 
governing  all  courts  of  justice  must  be  borne 
In  mind  in  construing  the  ordinance;  for 
the  Jndidal  proceeding  contemplated  by  it 
must  be  conducted  according  to  these  princi- 
ples. If  the  structure  is  so  out  of  repair 
or  so  unsanitary  as  to  be  unfit  for  habitation, 
or  is  dangerous  to  the  public,  and  the  trou- 
ble cannot  be  remedied  at  a  reasonable  cost 
considering  the  value  of  the  structure  when 
improved,  the  court  may  order  it  removed, 


or  he  may  In  his  discretion  allow  the  owner 
to  elect  which  course  he  wlU  pursue  wbere 

the  matter  is  doubtfuL 

[7]  In  the  exercise  of  the  police  power  by 
the  dty,  property  which  is  a  menace  to  pub- 
lic safety  or  health  may  be  destroyed  with- 
out compensation  when  this  is  necessary  to 
protect  the  pubUc,  bat  the  pubUc  necessity  is 
the  limit  of  the  right  First  Nat  Bank  r. 
Sarlls,  129  Ind.  201,  28  N.  E.  434,  13  L.  R. 
A.  481,  28  Am.  St  Rep.  185;  Mayor  v.  Mulli- 
gan, 95  Ga.  323,  22  S.  E.  621,  29  L.  R.  A. 
303,  61  Am.  St  Bep.  86;  Brlstbl  Door,  etc, 
Co.  V.  Bristol,  97  Va.  304,  33  8.  E.  588,  73 
Am.  St  Rep.  783;  Sings  v.  City  of  JoUet 
237  111.  800,  86  N.  E.  663,  22  U  R.  A.  (X. 
S.)  1128,  127, Am.  St  Rep.  323:  Cooley  on 
Constitutional  Limitations,  740,  741. 

[I]  Section  4  merely  provides  the  means 
by  which  the  ordinance  is  to  be  put  in  oper- 
ation in  a  particular  case ;  section  5  provides 
the  Judicial  proceeding  by  which '  the  ordi- 
nance is  to  be  enforced.  If  the  owner  has 
failed  to  abate  the  nuisance  within  20  days 
after  receiving  notice  from  the  mayor  as 
provided  in  section  3,  a  proceeding  may  be 
begun  In  the  police  court  No  proceeding  can 
be  begun  until  the  owner  has  had  20  days 
after  notice  to  remove  the  nuisance.  If  a 
proceeding  is  begun,  and  it  is  made  to  appear 
that  within  the  20  days  he  abated  or  remov- 
ed the  nuisance  the  owner  should  be  disre- 
garded. If  in  such  a  proceeding  it  api>ears 
that  the  owner  did  not  abate  or  remove  the 
nuisance  within  the  20  days,  the  court  may 
fine  the  owner  as  provided  In  the  ordinance, 
and  under  the  abatement  and  removal  of  the 
nuisance.  In  providing  for  the  abatement  or 
removal  of  the  nuisance,  the  court  should 
follow  practically  the  procedure  in  other  nui- 
sance cases;  that  is,  if  the  house  is  unsani- 
tary or  out  of  repair  or  unsafe  for  occupa- 
tion or  dangerous  or  detrimental  to  the  pul>- 
lic  or  injurious  to  the  health  or  morals  of 
the  community,  the  court  should  determine 
by  Ills  judgment  what  is  necessary  to  re- 
move the  trouble,  and  in  his  discretion  he 
may  give  the  owner  himself  a  reasonable 
time  to  do  the  things  provided  for.  In  that 
event  no  steps  will  be  taken  by  the  mayor 
until  the  time  so  given  by  the  court  expires, 
and  the  mayor  is  directed  by  the  court  pur- 
suant to  section  6  to  proceed  and  execute  the 
judgment  of  the  court  The  mayor  should 
report  his  acts  to  the  court  so  that  the  court 
may  determine  If  the  Judgment  has  been 
properly  executed.  If  by  the  Judgment  of 
the  police  court  the  owner  of  the  property  la 
aggrieved,  he  can  prosecute  an  appeal  to  the 
circuit  court  of  the  county  if  the  cost  ot 
abating  when  added  to  the  fine  exceeds  $25 ; 
for  the  coat  of  abating  is  part  of  the  penalty 
imposed,  and,  if  his  real  property  Is  affected 
by  the  Judgment  he  can  appeal  frcHn  that 
court  to  this  court  Leltchfield  Co.  v.  Com- 
monwealth, 143  Ky.  163,  136  S.  W.  639. 

It  will  thus  be  seen  that  the  ordinance  does 
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not  give  the  authorities  of  tlie  dty  of  Frank- 
fort the  power  absolutely  to  destroy  houses 
Intended  for  dwelling  purposes,  and  that  the 
city  authorities  are  powerless  to  do  anything 
In  the  premises  except  pursuant  to  a  Judg- 
ment of  a  competent  court,  and  that,  If  any 
Injustice  Is  done  the  owner,  he  has  ample 
remedy  to  protect  himself  by  appeal.  The 
power  to  remove  nuisances  has  been  exercised 
by  courts  of  Justice  from  the  foundation  of 
the  common  law.  The  owner  or  occupant  of 
the  premises  is  not  subject  to  a  fine  under 
section  7  unless  the  house  is  in  the  condition 
described  in  section  1,  and  In  the  exercise  of 
the  police  power  such  houses  may  be  required 
to  be  vacated.  In  Dillon  on  Municipal  Cor- 
porations, the  principles  governing  the  sub- 
ject are  thus  stated;  "It  is  to  secure  and 
promote  the  public  health,  safety,  and  con- 
venience that  municipal  corporations  are  ao 
generally  and  so  liberally  endowed  with  pow- 
er to  prevent  and  abate  nuisances.  This  au- 
thority and  its  summary  exercise  may  be 
constitutionally  conferred  on  the  incorporat- 
ed place,  and  It  authorizes  its  council  to  act 
against  that  which  comes  within  the  legal 
notion  of  a  nuisance;  but  such  i)ower,  con- 
ferred In  general  terms,  cannot  be  taken  to 
authorize  the  extrajudicial  condemnation  and 
destruction  of  that  as  a  nuisance  which,  lii  its 
nature,  situation,  or  use,  is  not  such.  *  *  * 
It  Is  a  doctrine  not  to  be  tolerated  in  this 
country  that  a  municipal  corporation,  with- 
out any  general  laws  either  of  the  city  or  of 
the  state  within  which  a  given  structure  can 
be  shown  to  be  a  nuisance,  can,  by  the  mere 
declaratioa  that  It  Is  one,  subject  it  to  re- 
moval by  any  person  supposed  to  be  aggriev- 
ed, or  even  by  the  city  Itself.  This  would 
place  every  house,  every  business,  and  all 
the  property  In  the  city,  at  the  uncontrolled 
will  of  the  temporary  local  authorities." 
Section  684.  "But  under  the  power  to  abate 
nuisances  property  lawfully  erected  and  ex- 
isting, or  a  house  which  is  only  a  nuisance 
because  occupied  by  a  business  which  is  such, 
cannot  be  destroyed  or  demolished.  The  pub- 
lic can  proceed  by  Indictment,  or  the  busi- 
ness carried  on  in  the  house  be  suppressed." 
Section  688.  "Finally,  it  may  be  remarked 
that  the  extent  of  municipal  authority  over 
nuisances  depends,  of  course,  upon  the  pow- 
ers conferred  in  this  regard  upon  the  munic- 
ipality. They  may  be  general  or  specific 
157  S.W.— 72 


or  both.  The  authority  to  preserve  the 
health  and  safety  of  the  Inhabitants  and 
their  property,  as  well  as  the  authority  to 
prevent  and  abate  nuisances,  is  a  sufficient 
foundation  for  ordinances  to  suppress  and 
prohibit  whatever  is  intrinsically  and  inevi- 
tably a  nuisance.  The  authori^  to  declare 
what  is  a  nuisance  Is  somewhat  broader; 
but  neither  this  nor  the  general  authority 
mentioned  in  the  last  preceding  sentence  will 
Justify  the  declaring  of  acts,  avocations,  or 
structures  not  injurious  to  health  or  property 
to  be  nuisances."  Section  689.  "Tenement 
houses  as  popularly  known,  and  also  as  de- 
fined by  statute,  have  been  regarded  as  a 
distinct  class  of  buildings,  susceptible  of  and 
requiring  regulation  by  virtue  of  the  police 
power.  It  Is  therefore  within  the  power  of 
the  Legislature,  either  directly  by  statute  or 
by  authority  conferred  upon  municipal  cor- 
porations, to  enact  rules  and  ordinances  to 
regulate  the  manner  of  constructing  these 
buildings  for  the  purpose  of  promoting  the 
health  and  safety  of  the  inhabitants.  It  is 
not  a  valid  objection  to  the  exercise  of  this 
power  that  the  expense  of  making  changes  in 
such  buildings  Is  Imposed  upon  the  owner,  so 
long  as  the  object  of  the  law  Is  without 
doubt  the  promotion  or  the  protection  of  the 
health  of  the  inmates  of  these  houses,  or  the 
preservation  of  the  houses  themselves,  and 
consequently  much  other  property,  against 
loss  or  destruction  by  fire,  and  so  long  as  the 
alterations  or  changes  can  be  effected  at  a 
reasonable  cost  to  the  owner."    Section  698. 

[t]  In  the  acts  governing  cities  of  the 
first  and  second  class  it  is  provided  that  the 
validity  of  a  city  ordinance  may  be  tested  by 
an  action  in  the  circuit  court,  but  we  find 
no  such  provision  in  the  act  governing  cities 
of  the  ttiird  class.  The  petition  does  not 
show  that  relief  in  equity  is  required  to 
avoid  a  multiplicity  of  suits;  for  it  shows 
that  only  one  proceeding  is  contemplated.  It 
does  not  show  that  the  plaintiff  will  suffer 
Irreparable  injury  because  it  cannot  be  as- 
sumed  that  the  police  court  will  enter  an 
improper  Judgment,  and  If  he  should  do  so, 
as  we  have  said,  the  plaintiff  has  an  adequate 
remedy  by  appeaL  We  therefore  conclude 
that  the  ordinance  is  valid,  and  that  the 
plaintiff  shows  no  right  to  relief  in  equity. 

Judgment  reversed  and  cause  remanded  for 
a  Judgment  as  above  indicated. 
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HAGER,  Clerk  of  County  Conrt,  ▼.  ROB- 
INSON. 

SAME  T.  TURNER  et  aL 

(Court  of  Appeals  of  Kentucky:     June  20, 
1913.) 

1.  Elections  (5  22*)— Nominations— Coubt 
Proceedings— Appeal. 

The  provision  of  Acts  1912,  c.  7,  f  27,  that 
whenever  it  shall  be  made  to  appear,  by  affida- 
vit filed  in  the  circuit  court,  that  an  error  or 
omission  has  occurred,  or  is  about  to  occur,  in 
the  placing  of  any  name  on  an  official  primary 
ballot,  or  in  printing  such  ballot,  or  in  the  per- 
formance of  any  duty  imposed  by  that  act,  the 
court  shall  order  the  officer  or  person  charged 
with  the  error,  wron^,  or  neglect  to  forthwith 
correct  the  error,  desist  from  the  wrongful  act, 
or  to  perform  the  duty,  and  that  the  order  of 
the  court  or  judge  shall  be  final  and  not  ap- 
pealable, however  unwise  or  unjust,  is  neither 
unconstitutional  nor  unreasonable,  since  the 
right  of  appeal  is  not  an  inherent  or  constitu- 
tional right,  but  one  which  the  Legislature  in 
its  discretion  may  confer  or  withhold. 

[E^.   Note. — For   other   cases,   see  Elections, 
Cent.  Dig.  §  16 ;   Dec.  Dig.  §  22.*] 

2.  Mandamus  (J  3*)—Nominationb— Objec- 
tions AND  Contests  —  STATUTOBr  Pboti- 
sions. 

The  remedy  provided  by  Acts  1912,  c.  7,  S 
27,  for  the  correction  of  errors  or  omission  in 
the  placing  of  any  name  on  an  official  primary 
ballot,  in  printing  the  ballot  or  in  the  perform- 
ance of  any  duty  imposed  by  that  act,  by  filing 
an  affidavit  in  the  circuit  court,  is  not  cumula- 
tive, but  is  exclusive,  under  the  rule  that  when 
a  statute  creates  a  right  and  provides  a  remedy 
for  its  enforcement,  a  claimant  of  the  right 
must  pursue  the  remedy  prescribed  to  the  exclu- 
sion of  all  other  remedies ;  and  hence  a  party 
authorized  to  proceed  under  that  section  cannot 
proceed  by  mandamus. 

[Ed.  Note. — For  other  cases,  see  Mandamus. 
Cent.  Dig.  §§  8,  10,  11,  16-34;   Dec.  Dig.  {  8.»] 

3.  Statutes  (§  76*)— Nominations— Objec- 
tions AND  Contests— Statutobt  Provi- 
sions. 

The  provision  of  Acts  1912,  c.  7,  (  27,  that 
when  it  shall  be  made  to  appear,  by  affidavit 
filed  In  the  circuit  court,  that  an  error  or  omis- 
sion has  occurred,  or  is  about  to  occur,  in  the 
f>lac!ng  of  any  name  on  an  official  primary  bal- 
ot,  or  that  an  error  or  wrong  has  been  or  is 
about  to  be  committed  in  printing  such  ballot, 
or  In  the  performance  of  any  duty  imposed  by 
that  act,  tne  court  shall  order  the  correction  of 
the  error,  the  nonperformance  of  the  wrongful 
act,  or  the  performance  of  the  duty,  that  the 
order  of  the  court  or  judge  shall  be  final  and 
not  appealable,  and  that  only  candidates  may 
institute  proccpdings  thereunder,  is  not  special 
or  class  legislation,  in  violation  of  Const.  {  59, 
subsec  29,  providing  that  where  a  general  law 
can  be  made  applicable,  no  special  law  shall  be 
enacted,  or  section .  60,  prohibiting  special  or 
local  acts  repealing  in  part  a  general  act,  or 
exempting  from  the  operation  of  a  general  act 
any  city,  town,  district,  or  county,  or  granting 
powers  or  privileges  in  any  case  where  a  grant 
of  such  powers  or  privileges  shall  have  been  pro- 
vided for  by  a  general  law,  since  while  it  con- 
fers upon  candidates  as  a  class  a  right  not  con- 
ferred upon  any  other  class,  both  apply  to  all 
candidates,  and  are  not  necessary  to  any  other 
class,  and  there  being  no  constitutional  right  of 
appeal,  the  disallowance  of  the  appeal  does  not 
render  it  class  or  special  legislation. 

[Ed.    Note. — For   other    cases,    see    Statutes, 
Cent  Dig.  §§  77%-78%  ;   Dec  Dig.  |  76.*] 


4.  Elections  <J  154*)— Nominatiokb — Cotnrr 

Pboceedinos— Appeai.. 

Acts  1912,  c.  7,  §  27,  proTidinc  that  when 
it  shall  be  made  to  appear,  by  affidavit  filed  in 
the  circuit  court,  that  an  error  or  omiaaion  has 
occurred,  or  is  about  to  occur,  in  the  placini; 
of  any  name  on  an  official  primary  ballot,  that 
error  or  wrong  has  been  or  is  about  to  be  com- 
mitted in  printing  such  ballot,  or  in  the  per- 
formance of  any  duty  imposed  by  that  act.  the 
court  shall  order  the  officer  or  person  charged 
with  such  error,  wrong,  or  neglect  to  correct 
the  error,  desist  from  the  wrongful  act,  or  per- 
form the  duty,  that  the  orders  of  a  court  or 
judge  thereunder  shall  he  final  and  not  appeal- 
able, and  that  only  candidates  may  institnte 
proceedings  thereunder,  denies  an  appeal  to  the 
officer  ordered  to  correct  an  error  as  well  as  to 
the  candidate  instituting  the  proceeding. 

[Ed.    Note. — For   other   cases,   see    Elections, 
Cent.  Dig.  {  136 ;  Dec  Dig.  §  154.*] 

6.  Mandamus   (§    8*)— Nominations — Objec- 
tions AND  Contests— Parties. 

Notwithstanding  Acts  1912,  c  7,  |  27,  giv- 
ing a  remedy  to  candidates  only  for  the  correc- 
tion of  errors  in  the  placing  of  any  name  on  an 
official  primary  ballot,  in  printing  the  ballot,  or 
in  the  performance  of  any  duty  imposed  by  that 
act,  by  filing  an  affidavit  in  the  circuit  court, 
the  signers  of  a  petition,  asking  that  the  name 
of  a  party  be  placed  on  the  primary  ballots, 
could  bring  mandamus  against  the  clerk  of  the 
county  court  for  the  purpose  of  testing  the  va- 
lidity of  the  provision  of  that  act  under  which 
he  refused  to  place  such  name  on  the  ballot. 

[Ed.  Note. — For  other  cases,  see  Mandamus. 
Cent.  Dig.  §§  8,  10,  11,  16-34;   Dec  Dig.  |  3.*] 

6  Mandamus  (|  187*)- Nominations— Cotjbt 

Pboceedinos— Appeal. 

Although  Acts  1912,  c  7,  {  27,  providing  a 
remedy  available  to  candidates  only  for  the  cor- 
rection of  errors  in  the  placing  of  names  on 
the  official  primary  ballot,  denies  an  appeal,  the 
clerk  of  the  county  court  could  appeal  from  a 
judgment,  ordering  him  to  place  a  name  on  a 
ballot  in  a  mandamus  proceeding  by  signers  of 
a  petition  asking  that  such  name  be  placed  on 
the  ballot 

[E}d.  Note. — For  other  cases,  see  Mandamos, 
Cent  Dig.  H  427-437 ;   Dec  Dig.  i  187.*] 

7.  Elections   (J  21*)— Nominations— Statd- 
TORT  Provisions. 

The  Legislature  had  power  to  enact  a  law 
requiring  party  nominations  to  be  made  only  at 
primary  elections  to  prescribe  the  time  of  hold- 
ing and  manner  of  conducting  such  elections, 
and  to  impose  such  reasonable  conditions  and 
tests  as  to  party  membership  or  affiliation  as 
shall  entitle  those  seeking  party  nominations  to 
get  their  names  upon  their  party's  ballots  aa 
candidates,  since  there  is  nothing  in  the  Consti- 
tution prohibiting  them  from  doing  so;  a  pri- 
mary election  not  being  an  election  within  the 
constitutional  provisions  as  to  elections. 

[E!d.   Note.— For   other   cases,    see   Elections, 
Cent  Dig.  §  16 ;   Dec  Dig.  i  21.*] 

8.  Elections   (|  28*) — Nominations — Statu- 
tory Provisions. 

The  provisions  of  Acts  1912,  c  7,  i  6,  re- 
quiring a  person  desiring  his  name  printed  on 
the  primary  ballot  as  a  candidate  for  nomina- 
tion to  state  in  his  petition  that  be  is  a  member 
of,  and  affiliated  with,  and  at  the  last  regular 
election  supported,  the  nominees  of  the  party 
whose  nomination  be  seeks,  do  not  violate 
Const.  §  147,  providing  that  all  elections  by  the 
people  shall  be  by  secret  official  ballot,  since 
while  this  prohibits  any  attempt  to  compel  an 
individual  voter  to  disclose  bow  or  for  whom 
he  voted  at  a  regular  election,  it  does  not  pro- 
hibit a  voluntary  disclosure  by  a  voter  seeking 
a  nomination  from  a  political  party  with  which 
he  claims  membership  as  a  test  of  hia  member- 


•For  other  cases  tea  sfun*  topic  and  section  NUUBSR  In  Dae.  Dig.  &  Am.  Dig.  Key-No.  BerlM  *  Rap'r  Iad«z« 
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ship,  especially  as  a  person  might  support  the 
nominees  of  a  party  by  advocating  their  claims, 
contributing  to  the  legitimate  expensesof  their 
campaign,  getting  out  the  vote,  and  in  other 
proper  ways,  even  though  by  some  unavoidable 
casualty  be  was  prevented  from  attending  the 
election. 

[Ed.  Note.— For  other  cases,  see  E&ections, 
Cent.  Dig.  §  18 ;  Dec.  Dig.  §  28.*] 

9.  Elections   (5  22»>— Nomiwations— Stato- 

TOBT  Provisions. 

Acts  1012,  c.  7,  g  e,  requiring  a  person  de- 
siring his  name  printed  on  the  official  primary 
ballot  of  his  party  as  a  candidate  for  nomina- 
tion to  state  in  his  petition  that  he  affiliated 
with  and  supported  the  nominees  of  such  party 
at  the  last  regular  election,  is  not  invalid  as 
discriminating  against  independent  voters,  as  it 
leaves  them  free  to  support  at  regular  elections 
the  nominees  of  political  parties,  or  to  vote  for 
candidates  without  nominations,  especially  as 
Ky.  St  S  1453,  authorizes  independent  candi- 
dates to  nave  their  names  placed  on  the  ballot 
at  the  regular  electioi^  by  petition. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent.  Dig.  i  16;   Dfec.  Dig.  |  22.*] 

Appeal  from  Circuit  Court,  Johnson 
County. 

Two  suits  by  E.  W.  Robinson  and  James 
W.  Turner  and  others,  respectively,  against 
Paul  C.  Hager,  Cleric  of  Johnson  County 
Court,  to  compel  him  by  mandamus  to  re- 
ceive and  file  certain  primary  election  peti- 
tions. From  a  Judgment  In  each  case  over- 
ruling a  demurrer  to  the  petition,  defendant 
appeals.  Appeal  In  the  action  by  Robinson 
dismissed.  Judgment  in  the  action  by  Tur- 
ner and  others  reversed,  and  cause  remand- 
ed, with  directions  to  dismiss. 

D.  J.  Wheeler,  of  Palntsvllle,  and  M.  M. 
T.,ogan,  Asst  Atty  Gen.,  for  appellant.  Bobt 
H.  Winn,  of  Mt.  SterUng,  George  Du  Relle 
and  II.  W.  Batson,  both  of  Louisville,  and 
M.  C.  Kirk,  of  Palntsvllle,  for  appellees. 


SETTLE,  J.  These  cases  were  orally  ar- 
gued at  the  same  time  and  were  together 
submitted  for  decision.  On  the  15th  day  of 
May,  1913,  the  appellee  E.  W.  Robinson,  de- 
siring to  become  a  candidate  for  the  Republi- 
can nomination  for  the  office  of  assessor  of 
Johnson  county  at  the  primary  election  to 
be  held  in  that  county  August  2d,  1913, 
tendered  to  the  appellant,  Paul  C.  Hager, 
clerk  of  the  Johnson  county  court,  and  of- 
fered to  file  In  his  office  a  petition  setting 
forth  his  qualifications  for  that  office,  and 
requesting  appellant  as  such  clerk  to  cause 
his  name  to  be  printed  on  the  official  nominat- 
ing ballot  of  the  Republican  party  as  a  can- 
didate for  the  nomination  for  the  office  of 
assessor  to  be  voted  for  at  such  primary  elec- 
tion. 

The  petition  is  as  follows:  "Petition  for 
Assessor  of  Johnson  County.  To  Paul  O. 
Hager,  County  Clerk  Johnson  County,  Ken- 
tucky, and  to  the  Members  of  the  Republican 
Party  of  Johnson  County,  Kentucky:  I,  B. 
W.  Robinson,  reside  at  Palntsvllle,  Johnson 
county,  Kentucky.    I  am  a  member  of  the 


Republican  party,  and  I  am  forty-nine  years 
of  age  and  possess  all  the  other  legal  qual- 
ifications necessary  to  entitle  me  to  hold  the 
office  of  assessor  of  said  county,  to  wit:  I 
am  above  tlie  age  of  twenty-four  (24)  years, 
a  citizen  of  Palntsvllle,  Johnson  county, 
Kentucky,  and  have  resided  in  said  county 
and  state  for  more  than  two  years  and  more 
tlian  one  year  next  preceding  the  primary 
election  to  be  held  in  Johnson  county  for  the 
year  1913,  In  which  I  am  a  candidate  for  the 
office  of  county  assessor.  If  I  am  nominated 
for  said  office  of  assessor  at  the  primary  elec- 
tion to  be  held  on  the  first  Saturday  in  Au- 
gust next,  I  will  accept  the  nomination  and 
will  not  withdraw,  and,  if  elected,  will  qual- 
ify as  such  officer.  Dated  at  Palntsvllle,  on 
this  the  15th  day  of  May,  1913.  B.  W.  Rob- 
inson." Tendered  with  the  above  petition, 
and  at  the  same  time  offered  to  be  filed,  were 
four  other  petitions,  each  from  a  different 
voting  precinct  of  Johnson  county,  and  each 
sigaed  by  numerous  electors  of  the  precinct 
from  which  it  came,  representing  altogether 
more  than  3  per  cent,  and  not  less  than  10 
per  cent,  of  the  total  vote  of  the  Republican 
party  in  Johnson  county  cast  for  presidential 
electors  at  the  last  election  for  President  of 
the  United  States.  As  the  four  petitions 
were  worded  alike  only  one  of  them  Is  here 
copied:  "We,  the  undersigned  qualified  elec- 
tors of  FaintSTiUe  No.  2  precinct,  Johnson 
county,  state  of  Kentucky,  and  members  of 
the  Republican  party,  hereby  nominate  E. 
W.  Robinson,  who  resides  at  Palntsvllle, 
county  of  Johnson,  as  a  candidate  for  the 
office  of  assessor  at  the  primary  to  be  held 
the  first  Saturday  in  August  1913,  as  rep- 
resenting the  principles  of  said  party ;  and  we 
declare  that  we  intend  tp  support  the  can- 
didate herein  named."  Signed  by  James  W. 
Turner  and  fourteen  others. 

It  will  be  observed  that  the  petition  of 
the  appellee  Robinson  contains  all  the  state- 
ments prescribed  by  section  6,  c.  7,  Acts 
Gen.  Assem.  1912,  entitled,  "An  act  to  pro- 
vide for  the  nomination  of  candidates  by 
political  parties  at  primary  elections,  and 
for  placing  the  names  of  candidates  on  the 
ballots  to  be  voted  for  at  general  elections 
and  prescribing  penalties  for  the  violation 
thereof,"  (approved  March  5,  1912),  except 
that  it  omits  to  state  that  the  appellee  Rob- 
inson affiliated  toith  the  Bepuilican  partv 
and  supported  its  notnineet  at  the  latt  regu- 
lar election,  for  which  reason  appellant,  as 
clerk,  refused  to  receive  or  file  the  petition, 
or  those  of  the  electors,  or  to  place  the  name 
of  the  appellee  Robinson  on  the  ballots  to  be 
voted  for  as  a  Republican  candidate  for  the 
nomination  for  assessor  at  the  primary  elec- 
tion to  be  held  on  the  first  Saturday  in 
August  1913. 

Following  this  refusal  these  actions  were 
brought,  the  one  by  the  appellee  Robinson 
and  the  other  by  the  appellees  James  W. 
Turner  and  others.  In  their  own  behalf  and 
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for  other  signers  of  tbe  elector's  petitions, 
too  nunierous  to  be  made  parties,  praying 
tliat  appellant,  as  clerk,  be  compelled  by 
mandamus  to  receive  and  file  the  petitions 
in  question  and  proceed  to  place  the  name 
of  the  appellee  Robinson  on  the  official  bal- 
lot of  the  Republican  party  at  the  August 
primary  as  a  candidate  for  the  Republican 
nomination  for  the  office  of  assessor  of  John- 
son county.  When  the  cases  came  on  for 
hearing  appellant  filed  a  demurrer  to  each  of 
the  petitions,  which  the  circuit  court  over- 
ruled. Appellant  refused  to  plead  further, 
and  judgment  was  thereupon  entered  in  each 
case  awarding  the  mandamus  prayed.  From 
those  judgments  these  appeals  are  prose- 
cuted. 

[1]  It  was  contended  by  the  Assistant  At- 
torney General  in  argument  that  section  27 
of  the  Primary  Election  Act  deprives  this 
court  of  jurisdiction  to  entertain  these  ap- 
peals. That  section  is  as  follows:  "When- 
ever it  shall  be  made  to  appear  by  affidavit 
filed  In  the  circuit  court,  that  an  error  or 
omission  has  occurred  or  is  about  to  occur  in 
the  placing  of  any  name  on  an  official  pri- 
mary ballot,  or  that  an  error  or  wrong  has 
been  committed  or  is  about  to  be  committed 
in  printing  such  ballot,  or  in  the  performance 
of  any  duty  Imposed  by  this  act,  the  court 
shall  order  the  officer  or  person  charged  with 
such  error,  wrong  or  neglect,  forthwith  to 
correct  the  error,  desist  from  the  wrongful 
act  or  perform  the  duty,  or  show  cause  why 
he  should  not  be  compelled  to  do  so.  Failure 
to  obey  the  orders  of  the  Judge  or  court  shall 
be  contempt  of  court  and  punishable  as  such. 
If  the  circuit  court  be  not  in  session  In  the 
county  the  circuit  Judge  shall  hear  and  deter- 
mine the  complaint  in  vacation,  unless  he  be 
absent  from  the  county.  In  which  case  said 
affidavit  shall  be  filed  before  the  Judge  of  the 
county  court  who  shall  have  full  power  to 
hear  and  determine  the  complaint  and  make 
appropriate  orders  therein.  The  orders  of  a 
court  or  judge  under  this  section  shall  be 
final  and  not  appealable.  Only  candidates 
may  institute  proceedings  under  this  section. 
In  case  a  charge  under  this  section  is  di- 
rected against  the  Secretary  of  State  or  any 
other  state  officer,  the  affidavit  shall  be  filed 
in  the  Franklin  circuit  court." 

It  will  be  observed  that  "only  candidates 
may  Institute  proceedings  under  this  sec- 
tion"; if  they  do  so,  and  the  relief  asked 
for  is  denied  by  the  court  or  Judge,  the  or- 
ders or  Judgment  of  the  court  or  Judge  deter- 
mining the  matter  "shall  be  final  and  not  ap- 
pealable." In  other  words,  this  section  com- 
pels the  candidate  to  have  determined,  by  the 
method  of  procedure  therein  declared,  wheth- 
er a  wrong  has  been  done  him  in  refusing 
his  name  a  place  on  his  party's  ballot  in  the 
primary,  yet  refusea  him,  or  the  alleged 
wrongdoer,  the  right  of  appeal,  however  much 
either  may  be  dissatisfied  with  the  Judgment 
rendered  by  the  court  or  Judge.  To  say  that 
this  la  unwise^  uot  to  say  unjust,  legislation 


does  not  make  It  unconstitutional  or  even  un- 
reasonable, as  the  right  of  appeal  Is  not  an 
Inherent  or  constitutional  right,  but  a  right 
which  the  Legislature  may  In  its  dlscretioo 
confer  or  withhold.  Turner  y.  Common- 
wealth, 89  Ky.  78,  1  S.  W.  475  ;i  ^negar  v. 
Commonwealth,  104  Ky.  106,  46  S.  W.  510, 
20  Ky.  Law  Rep.  412.  When  conferred  It  la 
usually  coupled  with  conditions  which  most 
be  observed,  in  order  that  the  appellate  court 
may  hare  jurisdiction  to  entertain  the  ap- 
peal. 

[2]  The  remedy  provided  by  section  27  Is 
not  merely  cumulative,  as  argued  by  counsel 
for  appellees,  which,  if  true,  would  allow  the 
candidate  to  elect  between  it  and  the  remedy 
of  mandamus  allowed  by  section  474,  Civil 
Code,  but  it  is  an  exclusive  remedy,  for  it  is 
a  well-known  rule  of  law  that  when  a  statute 
has  created  a  right  and  provided  a  remedy 
for  the  enforcement  of  that  right,  the  claim- 
ant of  such  right  must  pursue  the  remedy 
the  statute  prescribes,  to  the  exclusion  of  ail 
other  remedies.  Grigsby,  eta,  ▼.  Barr,  eta, 
14  Bush,  330;  Russell,  etc.,  t.  Mnldrangh's 
Hill,  etc.,  Turnpike  Road  Co.,  76  Ky.  a3 
Bush)  307 ;  Kidder  v.  Boom  Co.,  24  Pa.  196 ; 
Smith  v.  Drew,  5  Mass.  51& 

[3]  Nor  do  we  agree  with  the  contention 
of  appellee's  counsel  that  section  27  Is  obnox- 
ious to  section  59,  subsec.  29,  or  section  60, 
Const  It  Is  not  special  or  class  legislation. 
While  It  does  confer  upon  candidates,  as  a 
class,  a  right  and  remedy  not  conferred  upon 
any  other  class  of  citizens,  both  apply  to  all 
candidates  alike,  and  are  not  necessary  to 
any  other  class  of  citizens.  It  was  evidently 
the  Legislature's  intention  that  the  candi- 
dates should  be  compensated  for  the  depriva- 
tion of  the  right  of  appeal  by  the  speedy  ef- 
fect of  the  remedy.  However,  the  fact  that 
a  statute  which  creates  a  new  right  or  rem- 
edy expressly  disallows  an  appeal  is  not  clas.<) 
or  special  legislation  within  the  inhibitions 
of  the  Constitution;  the  right  of  appeal  not 
being  an  inherent  or  constitutional  right 

We  can  well  apprehend  and  deplore  the 
possibilities  of  disaster  to  the 'rights,  both  of 
candidates  and  voters,  that  may  flow  from 
the  committal  into  so  many  ditFerent  judi- 
cial hands,  some  of  them  unskilled  and  oth- 
ers, perhaps,  partisan,  the  summary  and 
final  correction  of  the  evils  desig^ned  to  be 
prevented  by  the  section  of  the  act  in  ques- 
tion ;  but  It  is  not  our  province  to  condemn 
the  policy  of  the  Legislature  in  failing  to 
provide  for  a  revision  of  the  acts  of  these 
Judicial  officers.  This  defect  in  the  statute, 
and  others  that  may  yet  be  discovered, 
should,  and  doubtless  will,  be  corrected  at 
the  next  session  of  the  General  Assembly, 
which  will  convene  at  the  beginning  of  the 
coming  year. 

[4]  It  follows  from  what  has  been  said 
that  the  appellee  Boblnson,  In  snlng  for  the 
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writ  of  mandamus,  mistook  his  remedy,  and 
tbe  circuit  conrt  should  not  have  granted  the 
writ.  Being  the  candidate  whose  petition 
to  be  placed  on  tbe  ballot  was  not  received  or 
filed  by  appellant,  his  remedy  was  to  proceed 
by  afBdavlt  filed  in  the  circuit  court  as  re- 
quired by  section  27  of  the  Primary  Election 
Act  However,  whether  the  Judgment  award- 
ing Robinson  the  writ  of  mandamus  be  re- 
garded as  void,  or  tbe  petition  treated  as  an 
affldavlt,  and  the  proceedings  thereunder,  in- 
cluding the  Judgment,  a  substantial  com- 
pliance with  section  27  of  tbe  act,  supra,  it 
is  manifest  that  the  language  of  the  section 
does  not  allow  the  clerk,  any  more  than  tbe 
candidate,  the  right  of  appeal,  or  confer  upon 
this  court  Jurisdiction  to  entertain  the  ap- 
peal. We  cannot  therefore  consider  the  ap- 
peal In  the  case  of  Hager  v.  Robinson. 

[S, «]  We  are  clearly  of  the  opinion,  how- 
ever, that  the  appeal  In  the  case  of  Paul  G. 
Hager,  Clerk,  v.  Ja&  W.  Turner  and  others  la 
properly  before  us.  As  voters  aggrieved  by 
the  action  of  the  clerk  In  failing  to  receive  and 
file  the  petition  of  Robinson,  tbe  candidate 
for  their  party's  nomination,  and  the  peti- 
tion asking  that  his  name  be  placed  as  such 
on  the  primary  ballots,  tbe  appellee  Turner 
and  his  associate  petitioners  had  tbe  right  to 
test  the  clerk's  authority  for  rejecting  the 
petitions,  and  in  doing  so  attack  the  validity 
of  tbe  act  under  which  be  claimed  such  au- 
thority. In  seeking  the  writ  of  mandamus 
they  properly  availed  themselves  of  the  rem- 
edy provided  by  section  474,  Civil  Code,  and. 
as  previously  stated,  while  section  27  of  the 
act  under  consideration  would  not  have  al- 
lowed an  appeal  by  the  candidate  if  the 
Judgment  of  the  circuit  court  bad  sustained 
the  clerk's  refusal  to  place  his  name  on  the 
primary  ballot,  and  does  not  allow  an  appeal 
by  tbe  clerk  from .  the  Judgment,  there  Is 
nothing  in  tbat  section  which  prevents  tbe 
clerk's  taking  an  appeal  from  tbe  Judgment 
In  favor  of  the  appellees  Turner  and  others. 

In  Yates,  County  Clerk,  v.  Collins,  118  Ky. 
682,  82  S.  W.  282,  973,  26  Ky.  Law  Rep.  558, 
980,  we  held  that  Injunction  would  lie  at 
the  suit  of  a  resident  voter  and  taxpayer 
of  the  county  of  Kenton  to  restrain  tbe  clerk 
from  carrying  out  the  provisions  of  an  act 
of  the  General  Assembly,  approved  February 
11,  1904,  entitled  "An  act  to  amend  an  act 
entitled,  'An  act  to  regulate  elections  in  this 
commonwealth,  approved  June  30,  1892'" 
(Laws  1904,  c  6),  if  the  act,  which  required 
the  registration  of  all  qualified  voters  in  all 
cities  and  towns  of  the  state,  without  regard 
to  class  or  population,  should  be  held  uncon- 
stltutlonaL  The  constitutionality  of  the  act 
was,  however,  upheld,  but  In  respect  to  the 
right  of  tbe  plaintiff  to  maintain  tbe  action, 
we  in  tbe  opinion  said :  "It  is  conceded  tbat 
the  appellee  is  a  male  citizen,  resident,  and 
taxpayer  of  Kenton  county,  Ky.;  tbat  he 
possesses  tbe  qualifications,  under  the  Consti- 
tution and  laws  of  tbe  state,  which  entitle 
him  to  vote  at  the  approaching  November 


election,  and  no  objection  Is  urged  against 
his  right  to  Institute  this  action.  Nor  do 
we  question  his  right  to  do  so ;  for,  in  order 
to  carry  out  the  provisions  of  the  act  supra, 
some  expense  for  printing  must  be  Incurred 
by  each  county  of  the  state  through  its  coun- 
ty clerk,  which  is  required  to  be  paid  out 
of  the  county  levy.  If,  therefore,  the  act 
In  question  is  unconstitutional,  this  expense 
should  not  be  placed  upon  the  counties,  and 
a  taxpayer  like  tbe  appellee  has  such  an  in- 
terest In  the  matter  as  will  entitle  him  to 
sue,  as  he  has  done,  to  test  Its  constitution- 
ality." 

In  Louisville  Home  Telephone  Co.  v.  City 
of  Louisville,  130  Ky.  611,  113  S.  W.  855,  tbe 
Telephone  Company  sued  to  compel  the  dty 
by  mandamus  to  sell  a  telephone  franchise, 
resting  Its  righ't  to  maintain  tbe  action  upon 
its  alleged  purpose  to  become  a  bidder  at 
such  sale.  In  approving  the  right  of  tbe 
Telephone  Company  to  maintain  the  action, 
we  said :  "The  question  in  this  case  is  there- 
fore one  of  public  right,  and  the  object  is 
tbe  enforcement  of  public  duty.  And,  as  we 
have  seen  from  tbe  authorities  quoted  su- 
pra, in  such  state  of  case  a  relator  in  a 
mandamus  proceeding  need  not  show  that  he 
has  any  special  Interest  in  the  result,  but  it 
is  sufficient  for  blm  to  show  that  be  is  a 
citizen  and  resident,  and  engaged  in  business 
In  tbe  city,  and  as  such  Interested  in  the  ex- 
ecution of  tbe  law,  and  that.  Inasmuch  as  a 
public  duty  here  sought  to  be  enforced  is 
not  one  due  to  the  state  in  its  sovereign  ca- 
pacity, the  decided  preponderance  of  Amer- 
can  authority  is  tbat  private  persons  may 
move  for  a  mandamus  to  enforce  such  pub- 
lic duty."  State  ex  rel.  Harvey  v.  Mason, 
45  Wash.  234,  88  Pac.  126,  9  L.R.  A.  (N.  S.) 
1221. 

The  right  of  appellees  Jas.  W.  Turner  and 
others  to  maintain  this  action  Is  stronger 
than  that  of  either  of  the  plaintiffs  In  tbe 
cases  cited.  They  are  not  only  qualified 
voters  and  members  of  the  political  party  of 
which  Robinson  seeks  to  be  made  the  nomi- 
nee at  the  approaching  primary  election,  but 
they  actually  assisted  In  his  attempt  to  get 
bis  name  upon  the  ballot  by  tendering  to 
the  clerk,  in  support  of  his  right  to  do  so, 
tbe  petition  required  by  section  6  of  the 
Primary  Act,  In  doing  which  they  were  en- 
deavoring to  perform  a  duty  they  owed  to 
their  party  and  to  the  public  as  welL  It 
can  well  be  said,  therefore,  that  tbe  rejec- 
tion of  their  petition  and  that  of  their  can- 
didate by  tbe  clerk,  If  without  legal  cause, 
as  alleged,  constituted  a  violation  of  their 
personal  rights,  and  at  the  same  time  pre- 
vented them  from  performing  a  duty  which 
tbey  owed  to  their  party  and  to  the  state  of 
which  they  are  dtlzens. 

This  brings  us  to  a  consideration  of  the 
objections  urged  to  the  constitutionality  of 
the  act,  which  are  raised  by  both  appeals. 

It  Is  Insisted  for  appellees  that  section  6 
of  the  act  violates  sections  1,  6,  and  147  of 
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the  Const! tntlon  of  the  state;  the  first  de- 
claring freedom  and  equality  Inherent  and 
inalienable  rights  common  to  all  men,  the 
second,  that  all  elections  shall  be  free  and 
equal,,  and  the  third,  that  all  elections  by 
the  people  "shall  be  by  secret  official  ballot, 
furnished  by  public  authority  to  the  voters 
at  the  polls,  and  marked  by  each  voter  in 
private  at  the  polls,  and  then  and  there  de- 
posited." We  have  twice  held  that  there  Is 
no  provision  of  the  Constitution  having  ref- 
erence to  primary  elections.  Montgomery  v. 
Chelf,  118  Ky.  766,  82  S.  W.  388,  26  Ky.  Law 
Rep.  638,  the  first  case  in  which  we  so  held. 
Involved  the  validity  of  a  former  primary 
election  statute,  which  was  attacked  upon 
the  ground  that  it  was  obnoxious  to  section 
6  of  the  Constitution.  In  rejecting  this  con- 
tention we  said:  "But  it  is 'urged  that,  U 
the  statutes  mean  this  (L  e.,  that  each  can- 
didate should  pay  his  proportion  of  the  cost 
of  holding  the  primary),  it  conflicts  with  the 
Constitution  (section  6),  which  provides  that 
'all  elections  shall  be  free  and  equal.'  That 
section  of  the  Constitution  has  no  reference 
to  primary  elections,  but  applies  only  to  gen- 
eral elections.  Section  148  of  the  Constitu- 
tion provides  that  not  more  than  one  election 
can  be  held. in  any  district  in  each  year,  ex- 
cept as  otherwise  provided  in  the  Constitu- 
tion. The  Constitution  nowhere  makes  pro- 
vision for  holding  primaries.  Therefore  if 
the  word  'election,'  as  used  in  the  Constitu- 
tion, includes  primary  elections,  the  Consti- 
tution effectually  prohibits  the  holding  of 
primary  elections  at  all.  There  is  a  general 
election  every  year,  and  if  a  primary  cannot 
be  held  in  the  same  year  with  a  general  elec- 
tion, it  cannot  be  held  at  all.  To  make  it 
more  plain,  if  the  Constitution  only  author- 
izes one  election  to  be  held  within  a  year, 
and  a  primary  election  is  an  electio>n  within 
the  meaning  of  the  Constitution,  then  to 
hold  a  primary  election  and  a  general  elec- 
tion the  same  year  would  be  violative  of  this 
provision  of  the  Constitution." 

In  Hodge  v.  Bryan,  149  Ky.  110,  148  S. 
W.  21,  we  again  held  that  a  primary  election 
is  not  an  election  in  the  meaning  of  the  Con- 
stitution. In  this  case  we  had  under  con- 
sideration the  validity  of  certain  features  of 
the'  present  primary  law,  with  respect  to 
which  we  said:  "The  Constitution  does  not 
require  the  Legislature  to  enact  primary 
election  laws.  It  makes  no  reference  to 
them;  therefore,  as  the  Constitution  does 
not  prohibit  them,  the  Legislature  had  a 
right  to  pass  ,8uch  a  law.  In  'Montgomery 
V.  Chelf,  118  Ky.  766  [82  S.  W.  388,  26  Ky. 
Law  Rep.  638],  this  court  expressly  declared 
that  the  word  'election,'  as  used  in  the  Con- 
stitution, had  no  application  to  primary  elec- 
tions. The  word,  'election,'  as  used  in  the 
primary  law,  does  not  refer,  in  fact,  to  the 
election  of  an  officer.  It  only  means  that 
the  people  should  on  the  first  Saturday  of 
August  in  each  year  select,  by  means  of  a 
primary  election,  persons  as  candidates  to 


be  voted  for  at  the  general  election  held  the 
following  November.  There  is  no  election  in 
August;  it  is  only  a  selecting  or  naming  of 
persons  as  candidates  to  be  actually  voted 
for  at  the  November  general  election." 

[7]  It  being  manifest  that  there  is  nothing 
in  the  Constitution  prohibiting  the  Legisla- 
ture from  enacting  a  law  requiring  party 
nominations  to  be  made  by  means  of  primary 
elections,  it  necessarily  follows  that  it  has 
the  power  to  provide  by  law  that  nominations 
of  party  candidates  for  office  shall  be  made 
in  no  other  way,  to  prescribe  the  time  of 
holding  and  manner  of  condnctlug  the  pri- 
mary elections  by  which  such  nominations 
are  to  be  made,  and  also  to  impose  such 
reasonable  conditions  and  tests  as  to  party 
membership  or  affiliation,  as  shall  entitle 
those  seeking  party  nominations  to  get  their 
names  upon  their  party  ballots  as  candidates. 
In  other  words,  the  power  that  may  thus  be 
exercised  by  the  Legislature  need  not  be 
expressly  conferred  upon  it  by  the  Constitu- 
tion; it  is  sufficient  if  its  exercise  be  not 
prohibited  by  that  instrument  Recoguitlon 
of  this  doctrine  has  been  expressed  by  Judge 
Cooley  In  his  work  on  Constitutional  Limita- 
tions (7th  Ed.)  §1  236,  237,  as  follows:  "The 
rule  of  law  upon  this  subject  appears  to  be 
that,  except  where  the  Constitution  has  im- 
posed limits  upon  legislative  power,  it  must 
be  considered  as  absolute,  whether  it  operate 
according  to  natural  justice  or  not  in  any 
particular  case.  The  courts  are  not  the 
guardians  of  the  rights  of  the  people  of  the 
state,  except  as  those  rights  are  secured  by 
some  constitutional  provision  which  comes 
within  the  judicial  cognizance.  The  protec- 
tion against  the  unwise  or  oppressive  legis- 
lation within  constitutional  bounds  is  by  an 
appeal  to  the  Justice  and  patriotism  of  the 
representatives  of  the  people.  If  this  fall, 
the  people  in  their  sovereign  capacity  can 
correct  the  evil,  but  courts  cannot  assume 
their  rights.  The  judiciary  can  only  arrest 
the  execution  of  a  statute  when  it  conflicts 
with  the  Constitution.  •  •  •  Any  legis- 
lative act  which  does  not  encroach  upon  the 
powers  apportioned  to  the  other  departments 
of  the  government,  being  prima  facie  valid, 
must  be  enforced,  unless  restrictions  upon 
the  legislative  authority  can  be  pointed  out 
in  the  (Constitution,  and  the  case  shown  to 
come  within  them." 

Authority  should  not  be  required  to  con- 
vince a  reflecting  mind  that  a  primary  elec- 
tion, held  merely  to  name  the  candidates  of 
a  political  party  or  parties,  is  not  an  election 
vrithin  the  meaning  of  the  provisions  with 
respect  to  elections,  fotmd  In  the  Constitu- 
tion. In  every  instance  those  provisions  refer 
to  the  election  of  officers,  and  not  to  the  nom- 
ination of  candidates.  It  is  undoubtedly  the 
general  rule  that  state  Legislatures  have  the 
Inherent  power  to  enact  reasonable  primary 
election  laws.  In  some  jurisdictions  provi- 
sions  have   been   made   for  such   laws   bj 
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amendments  to  the  state  Constitutions,  giving 
tbe  Legislature  express  authority  to  pass  laws 
regulating  the  conduct  of  primary  elections. 
But  in  a  majority  of  tbe  states,  perhaps, 
constitutional  authority  for  the  enactment  of 
such  laws  is  wanting;  however,  it  has  no- 
where been  held  that  the  absence  of  Bucb 
express  constitutional  authority  will  prevent 
tbe  Legislature  of  a  state  from  enacting  such 
a  law  and  making  it  compulsory  in  its  opera- 
tion. State  V.  Michel,  121  La.  374,  46  South. 
430;  State  v.  Miles,  210  Mo.  127,  109  S.  W. 
595 ;  Healey  v.  Wlpf,  22  S.  D.  343, 117  N.  W. 
521;  Morrow  v.  Wipf,  22  S.  D.  146,  115  N. 
W.  1121;  State  v.  Felton,  etc,,  77  Ohio  St. 
DM,  84  N.  E.  85,  12  Ann.  Cas.  65. 

[I  J  It  Is  conceded  by  the  appellant  that 
the  petition  tendered  him  as  county  clerk  by 
tbe  appellees  Turner  and  others  complied 
with  the  requirements  of  section  6  of  tbe  Pri- 
mary Election  ^ct,  but  insisted  that  he  had 
tbe  right  to  refuse  to  receive  It,  because  the 
petition  of  Robinson,  tbe  candidate  In  whose 
behalf  it  was  offered  to  be  filed,  failed  to 
state  that  he  "affiliated  with  the  Republican 
party  and  supported  its  nominees  at  tbe  last 
regular  election,"  for  which  reason  it  was 
bis  duty  to  reject  both  petitions.  On  tbe  oth- 
er band,  It  is  appellees'  contention  (and  such 
was  tbe  gi'ound  upon  which  the  circuit  court 
awarded  tbe  mandamus)  that  the  petition  of 
candidate  Robinson  was  sufficient  without 
tbe  statement  that  be  "affiliated  with  the 
Republican  party  and  supported  its  nominees 
at  tbe  last  regular  election,"  and  that  the 
requirements  of  .section  6  tliat  such  state- 
ment be  made  in  tbe  petition  is  unenforce- 
able because  violative  of  section  147,  Const, 
which  provides  for  and  protects  the  secrecy 
of  the  ballot  In  other  words,  it  is  tbe  con- 
tention of  appellees  that  tbe  secrecy  of  tbe 
ballot  demanded  by  section  147,  Const,  1b  not 
only  a  secrecy  at  the  moment  of  voting,  but 
for  all  time  thereafter,  and  that  a  voter, 
after  voting,  cannot  be  compelled  to  declare 
bow  be  voted.  It  Is  true,  as  argued  by  coun- 
sel, that  the  effect  of  our  holding  this  single 
provision  of  section  6  unconstitutional  would 
be  to  leave  the  Primary  Ejection  Act  in  oth- 
er respects  onlmpaired  and  likewise  true 
that  the  question  whether  this  provision  la 
or  not  constitutional  was  not  raised  in  Mont- 
gomery V.  Chelf  or  Hodge  v.  Bryan,  supra. 
We  are  of  opinion,  however,  that  it  was  in 
effect  therein  decided  by  tbe  declaration  that 
a  primary  election  is  not  an  election  within 
tbe  Constitution. 

This  self-evident  fact-  Is  persistently  ig- 
nored in  every  argument  advanced  against 
tbe  constitutionality  of  section  6  of  tbe  Pri- 
mary Act  In  numerous  cases  relating  to 
regular  elections  held  by  constitutional  au- 
thority, tbe  legality  or  result  of  which  were 
in  question,  this  court  has  gone  to  tbe  limit 
in  protecting  tbe  secrecy  of  tbe  ballot.  Com- 
monwealth V.  Barry,  98  Ky.  394,  33  S.  W. 
400,  17  Ky.  Law.  Rep.  1018 ;   Major  T.  Bark- 


er, 99  Ky.  805,  88  S.  W.  543,  18  Ky.  Law  Rep. 
104;  Banks  v.  Sergent,  104  Ky.  843,  48  S. 
W.  149,  20  Ky.  Law  Rep.  1024;  NaU  v. 
Tinsley,  107  Ky.  441,  54  S.  W.  187,  21  Ky. 
Law  Rep.  1167;  Cole  v.  Nunnelley,  140  Ky. 
138,  130  S.  W.  972.  While  any  attempt  to 
compel  tbe  individual  voter  to  disclose  how 
or  for  whom  he  voted  at  a  regular  election 
would  not  be  allowed,  there  is  no  prohibi- 
tion against  a  voluntary  disclosure  by  him, 
unless  it  be  made  to  affect  the  conduct  or 
result  of  a  regular  election.  But  when  a 
voter  offers  himself,  as  did  E.  W.  Robinson, 
as  a  candidate  for  nomination  to  an  office 
at  the  hands  of  a  political  party  with  which 
he  claims  membership,  proposing  to  have 
his  claim  to  such  nomination  determined  by 
the  electors  of  the  party  at  a  primary  elec- 
tion held  under  tbe  Primary  Election  Law  of 
tbe  state,  he  must  submit  himself  to  such 
reasonable  regulations  or  tests  as  may  be 
required  of  candidates  by  tbe  law  under 
which  tbe  primary  election  is  held;  and 
if  one  of  these  tests  requires  him  to  state, 
in  order  to  get  his  name  on  bis  party's  bal- 
lot, that  he  supported  the  nominees  of  the 
party,  of  which  he  seeks  a  nomination,  at 
tbe  last  regular  election,  be  must  do  so,  and 
tbe  disclosure,  even  If '  it  should  give  the 
names  of  tbe  persons  for  whom  be  voted, 
will  not  violate  tbe  provisions  as  to  the 
secrecy  of  tbe  ballot  contained  in  section 
147,  Const  The  tests  to  which  the  candi- 
dates are  subjected  by  the  Primary  Election 
Law  of  this  state  are  contained  in  section  6 
of  tbe  act  One  of  them  is  that  be  must  have 
afBllated  with  the  party  whose  nomination 
he  seeks,  and  also  have  supported  its  nomi- 
nees at  the  last  regular  election.  Tbe  words 
"supported  its  nominees"  do  not  necessarily 
mean  that  the  candidate  should  have  voted 
for  such  nominees.  Without  voting  at  all 
be  may  have  given  them  actual  and  even 
active  support,  by  advocating  their  claims, 
contributing  to  the  legitimate  expenses  of 
their  campaign,  getting  out  the  vote  and  in 
other  proper  ways,  yet  by  accident  or  un- 
avoidable casualty  have  been  prevented  from, 
attending  the  election.  Therefore  to  require 
one  to  say  that  he  supported  the  nominees 
of  his  party  at  a  former  election  would  not 
necessarily  compel  the  admission  on  his  part 
that  be  voted  for  them;  for  this  reason,  if 
no  other  were  apparent.  It  cannot  be  said 
that  the  test  here  Imposed  invades  the 
secrecy  of  the  ballot  In  nearly  all  tbe 
states  having  a  compulsory  primary  election 
law,  this  and  similar  tests  have  been  held 
to  be  reasonable.  Webber  v.  Felton,  77 
Ohio  St  554,  84  N.  E.  85;  Ladd  v.  Holmes, 
40  Or.  167,  66  Pac.  714,  91  Am.  St  Rep. 
457;  Morrow  v.  Wipf,  22  S.  D.  146,  115  N. 
W.  1121;-  State  ex  rel.  McCarthy  v.  Moore, 
87  Minn.  308,  92  N.  W.  4,  59  L.  R.  A.  447, 
94  Am.  St  Rep.  702;  State  ez  rel.  Labauve 
v.  Michel,  121  La.  374,  46  South.  430;  State 
ex  reL  McCue  v.  Blaisdell,  18  N.  D.  55,  118 
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X.  W.  141,  24  L.  K.  A.  (N.  S.)  468,  .138  Am. 
St.  Rep.  741;  State  ex  reL  McCue  v.  Beery, 
18  N.  D.  75,  118  N.  W.  160;  Katz  T.  Flta- 
gerald,  152  CaL  433,  03  Paa  112. 

It  shonld  be  kept  In  mind  that  It  ia  the 
secrecy  of  tbe  ballot,  and  not  the  secrecy 
of  tbe  party  or  of  political  belief,  that  sec- 
tion 147,  Const,  is  designed  to  protect.  The 
state  of  Minnesota  has  a  primary  election 
law  containing  the  provision  that  if  a  candi- 
date, after  permitting  his  name  to  go  on  the 
party  ballot,  suffers  defeat  in  the  primary. 
Ills  name  cannot  be  placed  on  the  ballot  as 
a  candidate,  whether  of  another  party  or  aa 
independent,  at  the  succeeding  regular  elec- 
tion. Notwithstanding  the  attack  upon  that 
provision  of  the  act  the  Supreme  Court  of 
ttiat  state,  in  State  ex  rel.  McCarthy  v. 
Moore,  supra,  upheld  its  constitutionality  and 
declared  it  a  reasonable  regulation.  In  the 
opinion  it  Is  said:  "It  is  claimed  for  peti- 
tioner that  the  statute  dted,  in  forbidding 
one  who  voluntarily  becomes  a  candidate 
for  a  party  nomination  at  the  primary  elec- 
tion, and  falls  to  secure  it  from  having  his 
name  on  the  official  ballot,  interferes  with 
and  materially  impairs  his  eligibility  for  the 
office  for  which  he  failed  to  be  nominated; 
and  it  is  further  claimed  that  every  person 
who  is  eligible  thereto  has  the  right  to  be  a 
candidate  for  an  office,  whether  he  has  al- 
ready sought  it  as  a  party  representative  or 
not  The  guaranty  of  the  organic  law  re- 
fers to  essential  qnaliflcattons,  and  dispenses 
with  any  other  test  to  hold  office  (as  birth, 
education,  and  the  like)  than  the  right  to 
vote."  And  this  we  apprehend  is  the  extent 
of -the  guaranty.  "It  is  not  attempted  there- 
in to  provide  regulations  for  voting,  nor  the 
details  of  the  candidacy  of  the  aspirant 
The  right  to  vote  and  the  right  to  hold  of- 
fice are  declared  to  be  co-ordinate.  The 
methods  by  which  these  rights  shall  be  pro- 
tected and  enforced  are,  of  necessity,  left  to 
legislative  action;  but  we  shall  readily  as- 
sume that  it  is  an  inherent  right  of  dUzen- 
shlp  that  only  such  a  system  of  regulation 
be  provided  for  as  will  be  Just  and  reason- 
able, and  operate  In  its  application  to  all 
voters  and  to  candidates  equally.  •  •  •  Of 
necessity,  there  must  be  upon  such  a  ballot 
a  regular  order  in  which  the  names  shall 
t  be  placed,  and  other  features  incident  to  the 
procedure  that  tend  to  invest  incidental  ad- 
vantages upon  one  candidate  over  another; 
but  it  would  seem  proper  that  any  candidate 
who  seeks  the  assistance  of  a  primary  election 
law  to  aid  him  in  securing  party  support 
should  be  bound  by  the  obligations  of  good 
faith  and  the  dictates  of  fair  play  to  which 
be  has  voluntarily  subjected  himself.  It  is 
said  by  this  law  to  a  candidate:  'If  you  pre- 
fer the  advantages  of  a  party  nomination 
which  may  be  desirable,  you  may  seek  it; 
but  if  the  state  prepares  and  prints  your 
ballot  and  regulates  nominations  so  as  to 
secure  the  utmost  freedom  of  choice  among 


the  members  of  your  party,  it  does  ao  npon 
the  submission  by  yon  to  the  condition  tliat 
if  you  are  unsuccessful,  it  will  not  tbereafcer 
print  your  name  npon  the  ballot  to  defeat 
your  opponent' — and  it  should  not  be  aald, 
because  this  is  refused,  that  it  is  an  nnrea- 
sonable  condition,  but  rather  an  imixMitlon 
of  even-handed  Justice  that  would  have  been 
bestowed  upon  his  previous  contestant,  bad 
the  result  l>een  otherwise."  Miller  v.  Flaher- 
ty (N.  D.)  136  N.  W.  70,  41  L.  R.  A.  (N.  S.) 
132. 

In  Schostag  t.  Cator,  151  CaL  004,  91  Pac. 
503,  in  passing  upon  the  constitutionality  of 
a  provision  of  the  Primary  Election  Law, 
which  requires  registration  before  tbe  elec- 
tor votes,  the  Supreme  Court  of  tliat  state 
said :  "It  is  contended  that  the  test  prescrib- 
ed by  section  1366A  is  unreasonable,  becanse 
with  the  close  of  the  registration  tbe  elector 
loses  his  right  to  change  liis  itarty  allegiance 
in  consequence  of  a  change  in  Ids  political 
convictions,  and  is  precluded  from  taking 
part  in  the  election  of  delegates  to  the  con- 
vention of  the  i)arty  with  which  on  tbe  day 
of  the  election  his  more  matured  opinions 
would  impel  him  to  cast  in  his  lot  This 
inconvenience  certainly  does  result  from  tbe 
provisions  of  the  act,  but  the  Legislature, 
which  must  be  presumed  to  have  foreseen  It, 
probably  regarded  such  sudden  conversions 
during  the  short  interval  between  the  dose 
of  registration  and  the  date  of  the  primary 
election  as  Ukely  to  be  of  such  rare  occar- 
rence  as  not  to  Justify  the  omission  of  a  pro- 
vision evidently  designed  te  prevent  unscm- 
pulous  and  mercenary  electors  from  holding 
themselves  free  down  to  the  day  of  election 
to  vote  with  any  party,  upon  any  corrupt 
motive,  for  the  purpose  of  influendng  the 
nomination  of  its  candidates  for  public  of- 
fice, while  without  any  interest  in  their  suc- 
cess, and  perhaps  with  an  interest  in  their 
defeat  If  it  shall  sometimes  happen  that 
a  conscientious  voter  is  converted  from  one 
political  faith  to  another  between  the  close 
of  registration  and  the  primary  election,  he 
may  console  himself  for  tbe  loss  of  his  vote 
by  the  reflection  tliat  his  loss  Is  trifling  in 
comparison  to  his  share  of  the  advantage  to 
the  state  of  which  he  is  a  dtizen  flowing 
from  a  measure  which  tends  to  prevent  a 
grave  abuse,  especially  in  those  centers  of 
population  where  the  Primary  Election  Law 
Is  made  obligatory." 

In  Ladd  v.  Holmes,  supra,  the  court,  in 
discussing  the  right  of  the  Legislature  to 
prescribe  an  additional  test  for  those  who 
partidpate  in  the  primary  election,  used  ttds 
language:  "The  act  is  none  the  less  valid 
because  it  provides  for  a  party  election,  or, 
to  speak  more  predsely,  elections  had  at 
party  primaries.  All  electors  or  parties  an- 
thorlzed  or  required  to  hold  such  elections 
are  entitled  to  vote  at  their  respective  party 
primaries,  and  not  elsewhere.  It  is  not  true 
that  every  citizen  accorded  tbe  elective  frtn- 
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chlse  under  the  Conadtatlon  Is  entitied  to 
vote  at  all  elections.    *    *    *    So  it  Is  where 
party  primary  elections  are  held,  such  as 
are  authorized  and  required  by  law,  and  un- 
der the  supervision  and  Inspection  of  public 
functionaries;    It  Is  not  a  violation  of  the 
Constitution  that  all  electors  are  not  permit- 
ted to  vote  at  a  particular  party  election. 
Electors  of  one  party  have  no  desire,  unless 
prompted  by  sinister  or  evU  motives,  nor 
have  they  any  inherent  right,  within  or  with- 
out the  Constitution,  to  vote  at  some  other 
party  primary  or  election ;  hence  no  right  or 
privilege  of  which  they  can  complain  has 
been  entrenched  upon  or  violated.     We  see 
no  objection  to  the  Legislature  providing  for 
party   elections   and    limiting  the  electoral 
privilege  to  party  members.    The  exclusion 
of  other  party  members  from  participating 
In  such  elections  is  not  an  infringement  or 
denial  of  a  constitutional  right  or  privilege." 
The  Supreme  Court  of  Nebraska  in  State 
V.  Drexel,  74  Neb.  776,  105  N.  W.  174,  in  its 
consideration  of  the  Primary  Election  Law 
of  that  state,  indulged  in  the  following  perti- 
nent language:    "By  section  19  of  the  act 
the  right  of  an  elector  to  vote  at  a  primary 
Is  made  to  depend  upon  his  political  affilia- 
tion with  the  party  for  whose  candidates  he 
desires  to  cast  a  ballot     It  is  therein  pro- 
vided that  no  person  shall  'be  entitled  to 
vote  at  such  primary  election  until  he  shall 
have  first  stated  to  the  judges  of  said  pri- 
mary election   what  political   party  he  af- 
filiates with,  and  whose  candidates  he  sup- 
ported at  the  last  election,  and  whose  can- 
didates he  Intends  to  support  at  the  next 
election.'    Provisions  are  also  made  for  chal- 
lenging any  person  offering  to  vote  at  such 
primary  election,  and  for  his  making  oath 
to  the  truth  of  the  statements  above  required 
as  to  party  affiliation  and  his  support  of 
candidates  of  the  party  with  whom  he  is  of- 
fering to  vote.    It  is  difficult  to  perceive  any 
valid  objection  to  provisions  of  this  charac- 
ter, when  applied  to  a  primary  election  law. 
These  laws  replace  party  nominating  con- 
ventions.   The  regulation  of  the  membership 
of  the  party  and  of  the  right  to  participate 
in  the  nomination  of  its  candidates,  In  this 
respect,  is  taken  from  the  party  and  placed 
in  the  control  of  the  Legislature.    The  integ- 
rity of  the  party  and  the  success  of  Its  prin- 
ciples and  policies  can  be  best  maintained  by 
the  participation  in  its  affairs  of  those  only 
who  are  at  heart  in  sympathy  with  the  ob- 
jects and  ends  to  be  attained  by  the  organi- 
zation, and  loyal  to  Its  tenets.    An  Indiscrim- 
inate right  to  vote  at  a  primary  would  tend, 
in  many  Instances,  to  thwart  the  purposes  of 
the  organization  and  destroy  the  party.    A 
hindrance  to  one,  not  a  member  of  a  party, 
from  iMtrtidpating  in  the  selection  of  the 
party's  delegates  and  candidates  can  in  no 
proper  sense  be  said  to  interfere  with  the 
free   exercise   of   the   elective   franchise   as 
guaranteed  by  the  Constitution.    All  that  is 


required  Is  that  the  party  offering  to  rote  at 
the  primary,  in  order  to  be  entitled  to  vote 
with  either  of  the  parties  engaged  in  nomi- 
nating candidates  thereat,  shall  have  affiliat- 
ed with  such  party,  supported  its  candidates 
generally  at  the  last  election,  and  intend  to 
do  so  at  the  next  Open  declaration  of  alle- 
giance to  party  is  absolutely  essential  to  the 
proper  working  of  any  primary  law." 

In  E!x  parte  Wilson,  7  Okl.  Or.  610,  126 
Pac.  739,  decided  July  18,  1912,  the  Criminal 
Court  of  Appeals  of  Oklahoma  in  the  opinion 
delivered  therein  said:  "It  is  alleged  that 
the  elector  named  in  the  Information  was  a 
duly  qualified  and  registered  elector  of  the 
precinct  named,  but  did  not  register  as  a 
Democrat  »  •  »  The  propositions  pre- 
sented are:  First  whether  or  not  a  quali- 
fied elector,  who  is  not  a  member  of  any 
political  party  having  official  ballots  at  a 
general  primary  election,  la  entitled  to  vote 
at  such  a  primary  election;  second,  whether 
or  not.  an  elector  may  vote  the  ballot  of  any 
party  he  chooses  to  select,  whether  he  Is  a 
member  of  that  party  or  not  Upon  careful 
consideration,  we  are  of  opinion  that  the 
constitutional  provisions  contemplate  that 
only  electors  who  aro  members  of  iwlitical 
parties  shall  participate  in  the  primary  elec- 
tion for  the  selection  of  candidates  for  the 
respective  parties,  and  then  vote  only  the 
ballot  of  the  party  of  which  they  are  a  mem- 
ber, and  that  nonpartisan  electors  having  no 
party  affiliations  are  relegated  to  their  right 
to  participate  in  the  nomination  of  candi- 
dates for  elective  office  by  petition  In  the 
manner  provided  for  by  the  Primary  Election 
Law.  A  few  plain  and  unquestionable  prop- 
ositions will  sufficiently  present  the  views 
of  this  court  in  support  of  this  position. 
•  •  •  'Political  parties'  are  voluntary  as- 
sociations of  electors,  having  an  organization 
and  committee,  and  having  distinctive  opin- 
ions on  some  or  all  of  the  leading  political 
questions  of  controversy  in  the  state,  and  at- 
tempting through  their  organization  to  elect 
officers  of  their  own  party  faith  and  make 
their  political  principles  the  policy  of  the 
government  They  are  governed  by  their 
own  usages  and  establish  their  own  rules. 
No  one  with  any  knowledge  of  the  history 
of  our  country  will  contend  for  a  moment 
that  political  parties  have  not  played  an  im- 
portant part  In  shaping  the  destinies  of  our 
government,  nor  that  th^  were  not  a  power- 
ful and  necessary  force  in  a  successful  admin- 
istration of  the  affairs  of  the  national  and 
state  goveroments.  So  potent  have  they  be- 
come in  determining  the  measures  and  ad- 
ministering the  affairs  of  government  that 
they  are  now  regarded  as  inseparable  from, 
If  not  essential  to,  a  republican  form  of  gov- 
ernment •  •  *  The  object  of  holding  a 
primary  election  by  a  political  party  is  to 
select  party  candidates,  and  It  Is  too  plain 
for  argument  that  no  voter  should  be  permit- 
ted to  vote  at  tlie  primary  election  of  a  polit- 
ical party  unless  he  is  a  member  of  such  a 
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party;  and,  unless  provision  Is  made  to  pre- 
vent persons  voting  at  a  primary  election  for 
the  candidates  ot  a  party  who  are  not  affilia- 
ted with  such  party,  the  whole  scheme  of 
nominating  party  candidates  by  a  primary 
election  would  fall,  because  of  being  incapa- 
ble of  execution.'    »    •    • 

"A  primary  election  Is  one  for  the  nomina- 
tion of  candidates  for  office  of  the  respective 
political  parties  by  the  members  thereof.  If 
Republicans  vote  the  Democratic  party  ballot, 
and  Democrats  vote  the  Republican  party 
ballot,  a  Socialist  vote  any  ballot  but  their 
own,  then  nomination  so  made  cannot  be 
said  to  be  party  nomination.  It  needs  no 
argument  for  the  position  that,  to  permit 
electors  participating  in  a  primary  election 
to  vote  indiscriminately  any  party  ballot  they 
might  choose  to  select,  regardless  of  their 
party  affiliations,  would  be  simply  putting  a 
premium  upon  deceit,  dishonest,  fraud,  and 
would  make  it  possible  for  the  worst  ele- 
ments of  the  several  political  parties  partic- 
ipating to  direct  and  control  their  nomina- 
tion. Obviously  all  of  the  provisions  of  the 
Primary  Election  law  were  enacted  by  the 
L^slature  to  prevent  electors  from  voting 
any  ballot  except  that  of  their  respective  par- 
ties, and  thereby  prevent  fraud  and  preserve 
the  purity  of  the  ballot  The  constitutional 
provision  of  the  Primary  Election  Law  pro- 
vides only  for  party  elections.  *  •  •  No 
specific  provision  is  made  by  the  Primary 
Law  for  testing  the  qnaliflcatlons  of  an  elec- 
tor as  to  his  party  affiliation.  The  inquiry 
is,  by  the  general  election  law,  confined  to  the 
qualifications  enumerated,  in  which  this  la 
not  Included.  Under  the  foregoing  provi- 
sion, when  an  elector  demands  a  party  ballot, 
if  the  election  inspector,  Judge,  or  party 
watcher  knows  or  has  reasons  to  beUeve 
that  the  elector  offering  to  vote  is  a  nonpar- 
tisan, or  not  a  member  of  the  party  whose 
ballot  he  is  attempting  to  vote,  it  is  the  duty 
of  such  election  officer  to  challenge  the  right 
of  such  elector  to  vote.  •  •  •  If  the  chal- 
lenge be  on  the  ground  that  the  elector  la 
not,  In  good  faith,  a  member  of  the  party 
whose  ticket  he  is  attempting  to  vote,  the 
duty  of  the  inspector  is  the  same  as  upon  a 
challenge  as  to  any  other  qualification.  An 
elector  who  resists  the  challenge  and  makes 
oath  that  they  possess  the  qualification  con- 
templated by  the  Constitution  should  bear  in 
mind  that  the  usual  test  is,  Did  the  elector 
vote  the  party  ticket  at  the  last  preceding 
general  election?  Another  rule  of  party 
membership  is:  An  elector  who  affiliates  with 
the  party  and  stands  by  his  party  organiza- 
tion, and  as  such  member  yields  obedience  to 
party  rules  and  usages  and  accepts  and  sup- 
IX)rts  the  regular  party  nominations.  •  •  • 
Here,  in  the  absence  of  a  statutory  test  of 
the  party  qualifications  of  electors  at  a  pri- 
mary election,  the  rules  and  usages  of  the 
respective  political  parties  having  official 
ballots  to  be  voted  at  such  primary  election 
mnst  control."  I 


[t]  All  that  is  said  by  the  anthoiities,  n- 
pra,  as  to  tests  of  party  loyalty  and  party 
membership  applies  with  equal  force  to  elec- 
tors voting  in  and  candidates  voted  for  in 
primary  elections;   and,  whether  applied  by 
leglslative  enactment  to  the  one  class  or  the 
other,  they  are  equally  reasonable.     It  is  tu 
be  'remarked  that  the  object  of  tbe  present 
Primary  Election  Law  is  to  purify  tlie  politico 
of  tbe  state,  by  preventing  frauds  and  wron;;- 
dolng  in  making  nominations;    and  it  will 
be  to  the  interest  of  political  parties  and  the 
welfare  of  all  the  citizens  of  tbe   state  to 
effectuate  the  salutary  purposes  designed  by 
its  enactment.    Indeed  no  political  organiza- 
tion can  be  effective  that  does  not  command 
public  confidence  and  respect;  therefore  the 
integrity  of  all  party  nominations  should  be 
so  manifest  as  to  put  them  above  being  called 
into  question.    That  the  act  manifests  little 
concern  for  the  independent  voter  is  because 
of  his  resentment  of  party  restraint  and  dis- 
avowal  of  party   allegiance.     It,    however, 
neither  discredits  Ids  citizenship  nor  inter- 
feres with  his  rights,  but  leaves  him  free  to 
support,   at  regular  elections,   the  nominees 
of  the  political  parties,  or  to  vote  for  candi- 
dates without  nominations.     MoreoTer,    tbe 
Independent  candidate  can  by   petition,   as 
provided  by  section  1453,  Ky.   St,   get    his 
name  on  the  ballot  at  a  regular  election,  un- 
der a  device  designated  by  his  petition.    That 
the  act  is  in  some  respects  in  need  of  amend- 
ment a  cursory  reading  of  it  will   demon- 
strate, but  It  cannot  fairly  be  said  of  any  of 
its  provisions,  with  respect  to  the  qualifica- 
tions it  requires  of  those  who  would  partici- 
pate in  or  be  nominated  at  the  elections  held 
thereunder,  that  they   are  unreasonable  or 
obnoxious  to  any  provisions   of  the  state's 
Constitution.    Applying  its  provisions  to  the 
case  in  hand,  we  find  that  the  elector's  peti- 
tion which  appellees  Turner  and  others  ten- 
dered appellant  in  aid  of  that  of  the  candi- 
date Robinson,  to  get  his  name  on  the  Re- 
publican primary  ballot,  though  sufficient  in 
form  and  substance^  was  properly  rejected  by 
appellant,  because  of  the  insufficiency  of  that 
of  the  candidate,  which  failed  to  state  that 
he  "affiliated,  with  the  Republican  party  and 
supported  its  nominee  at  the  last  regular 
election."    But  because  of  our  want  of  Juris- 
diction of  the  appeal  prosecuted  by  appellant 
in  the  action  brought  by  Robinson,  the  candi- 
date, we  cannot  direct  that  the  name  of  the 
latter  be  not  printed  on  the  ballot,  as  was 
directed  by  the  circuit  court;   but  the  Judg- 
ment, rendered  by  that  court  which  directed 
appellant  to  receive  and  file  the  petition  of 
the  appellees  Turner  and  others,  is  reversed 
and  cause  remanded,  with  direction  to  the 
circuit  conrt  to  dismiss  their  petition. 

The  appeal  prosecuted  by  appellant  fn>m 
the  Judgment  rendered  in  the  action  brought 
against  him  by  the  candidate,  Robinaon,  is 
hereby  dismissed.  Whole  court  sitting,  ex- 
cept Judge  NUNN,  whose  iUneas  compels  his 
absence. 
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1.  MAKDAirUS    (i    8*)  —  EZIBTEROB    OT   OTHKB 

Remedy— Nominations  and  Fkimabt  Elko- 

TI0N8  —  Contests  and  Objections  —  Fobm 

OF  Remedy. 

The  remedy  provided  Dy  Acts  1912,  c.  7,  i 
27,  for  the  correction  of  erron  or  omissions  in 
the  placing  of  an;  name  on  the  official  primary 
ballot,  in  printing  the  ballot,  or  in  the  perfonn- 
ance  of  any  duty  imposed  by  that  act,  by  filing 
an  affidavit  in  the  circuit  court,  is  exclusive, 
since  when  a  statute  creates  a  right  and  pro- 
vides a  remedy  for  its  enforcement,  the  remedy 
prescribed  is  the  only  one  allowed  ;  and  hence  a 
candidate  for  a  primary  nomination  cannot  pro- 
ceed b;  mandamus. 

[Ed.  Note.— For  other  cases,  see  Mandamua, 
Cent  Dig.  ft§  8,  10,  11,  16-34 ;  Dec.  Dig.  t  3.*] 

2.  Mandamus  (§  3*)— Existence  of  Otheb 
Remedy— Nominations  and  Pbimakt  Elec- 
tions—Objections AND  Contests — Jubis- 
DiCTiON  ON  Appeal— Parties. 

Notwithstanding  Acts  1912,  c  7,  §  27,  giv- 
ing a  remed;  to  candidates  for  primar;  nomina- 
tions for  the  correction  of  errors  in  the  placing 
of  any  nnme  on  the  official  primary  ballot,  etc., 
by  the  filing  an  affidavit  in  the  circuit  court, 
the  signers  of  a  petition  to  place  the  name  of  a 
party  on  the  primary  ballot  may  bring  manda- 
mus against  the  clerk  of  the  county  court  to 
test  the  validity  of  the  provision  of  that  act 
under  which  he  refused  to  place  such  name  on 
the  ballot 

[EJd.  Note.— For  other  cases,  see  Mandamus. 
Cent  Dig.  IS  8,  10,  11,  16-34;  Dec.  Dig.  g  3.*] 

3.  Elections  (8  141*)— Nominations  and  Pbi- 
mary  Elections— Stattjtoby  Provisions— 
"Qualified  Elector"  —  "Qualifications 
OF  Voters." 

Acts  1012,  c.  7,  by  section  6  requires  that 
candidates  by  petition  to  have  their  name  put 
upon  the  official  ballot  must  be  qualified  elec- 
tors and  members  of  a  political  party,  and  have 
previously  affiliated  with  that  party  of  which 
they  are  members  at  the  time  of  filing  their  pe- 
tition, and  that  they  must  have  supported  the 
nominees  of  that  party  at  the  last  regular  elec- 
tion. Section  10  requires  that  the  qualifica- 
tions of  electors  shall  be  those  of  voters  at  reg- 
ular elections,  as  prescribed  by  Const  g  145,  by 
section  147,  authorizing  the  Legislature  to  re- 
quire registration  in  certain  cities,  and  in  which 
only  registered  persons  may  vote,  by  Ky.  St 
If  1490,  1499,  .setting  aside  certain  days  for 
registration,  and  by  section  1555  reouiring  the 
officers  to  ask  of  each  person  what  political  par- 
ties he  affiliates  with,  and  to  record  his  answer 
if  he  gives  one.  Section  20  of  the  Primary 
Elections  Act  authorizes  a  special  registration 
of  tliose  who  bad  not  or  were  not  qualified  to 
be  registered  at  the  last  party  registration. 
Held,  that  the  term  "qualified  elector"  in  sec- 
tion 6  called  for  the  same  "qualifications  of 
voters"  as  section  19,  that  one  seeking  the  nom- 
ination of  any  party  must  be  a  qualified  elec- 
tor of  that  party  and  no  other,  and  hence  that 
a  petitioner  for  nomination  on  the  ballot  of 
the  Progressive  Party  whose  petition  showed 
that  be  bad  last  registered  as  a  Democrat,  was 
not  a  "qualified  elector,"  or  did  not  show  that 
he  had  affiliated  with  the  Progressive  Party  and 
supported  its  nominees  at  the  last  regular  elec- 
tion, was  not  a  "qualified  elector,"  entitled  to 
be  placed  on  the  ballot  as  a  candidate  for  nom- 
ination for  office  by  that  party. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  |  121 ;  Dec  Dig.  |  141.» 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  pp.  5875,  5876.] 


4.  CoNsrrruTiONAi.  Law  ({  206*)— Privileges 
AND  Immunities— CmzENB  of  the  United 
States— "Pbivileoe." 

The  privileges  and  immunities  of  citisens  of 
the  United  States,  which  are  protected  by  the 
fourteenth  amendment  against  abridgment  by 
the  states,  are  those  which  arise  out  of  the 
nature  and  essential  character  of  the  national 
government,  the  federal  Constitution,  treaties, 
or  acts  of  Congress,  as  distinguished  from  those 
belonging  to  the  citizens  of  a  state;  and  the 
right  to  vote  in  the  selection  of  officers  is  a 
mere  political  right  conferred  by  the  state  alone, 
which  the  Legislature  may  regulate  to  any  ex- 
tent not  prohibited  by  the  state  or  federal  Con- 
stitution, and  is  not  a  privilege  within  the 
amendment  so  that  Acta  1912,  c.  7,  providing 
for  primary  elections  and  excluding  several 
classes  of  persons  from  candidacy  for  nomina- 
tions, is  not  repugnant  to  such  amendment 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  |§  625-648;  Dec.  Dig.  S 
206.« 

For  other  definitions,  see  Words  and  Phrases, 
ToL  6,  pp.  6583-5589;   vol.  8,  p.  7764.] 

5.  Elections  (|  21*)— Nominations  and  Pri- 
mary Elections  —  Constitutionality  ow 
Statute—'  '  Election." 

Acts  1912,  c.  7,  dealing  with  "nominations 
of  candidates  by  political  parties  at  primar; 
elections"  and  the  "placing  of  names  of  candi- 
dates on  the  ballots  to  be  voted  for  at  general 
elections,"  and  prescribing  the  requirements  for 
primar;  nominations,  is  not  unconstitutional, 
since  the  Legislature  may  prescribe  qualifica- 
tions for  office  holders,  although  it  cannot  ex- 
clude persons  from  office  or  from  candidac;  to 
office,  and  since  it  has  no  bearing  upon  the 
right  to  hold  or  become  a  candidate  for  office, 
or  upon  the  right  of  suffrage,  as  the  primar; 
provided  for  is  not  an  "election"  witnin  the 
Constitution. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  |  15 ;   Dec  Dig.  |  21.* 

For  other  definitions,  see  ^Vords  and  Phrases, 
ToL  8,  pp.  2341,  2342.] 

6.  ESlectionb  (S  21*)— Nominations  and  Pbi- 
HABT  Elections  —  Constitutional  and 
Statutoby  Pbovibions. 

Act  of  1912,  c.  7,  providing  for  primar; 
nominations,  prohibiting  the  nomination  of  an; 
candidate  b;  more  than  one  of  the  parties  sub- 
ject to  its  provisions,  is  not  contrary  to  any 
constitutional  principle;  since,  while  the  Con- 
stitution places  limitations  upon  the  power  of 
the  LegLslature,  it  in  no  way  curtails  its  rights 
as  to  the  manner  or  methods  of  nominating  can- 
didates for  office,  and  without  express  limita- 
tion the  Legislature  has  inherent  authority  to 
legislate  on  the  subject,  free  from  judicial  ob- 
struction concerning  political  questions,  and 
to  preserve  the  integrity  of  political  parties. 

[Ed.  Note. — For  other  cases,  see  Elections, 
Cent  Dig.  {  15 ;  Dec  Dig.  {  21.*] 

7.  Constitutional  Law  (|  68*)— Judicial 
Powers— Political  Questions. 

The  courts  have  no  authori^  to  concern 
themselves  with  political  questions  relating 
wholly  to  the  manner  in  which  the  Legislature 
has  exercised  its  powers. 

[Ed.'  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  ||  126-127;  Dec  Dig.  | 
6&*] 

8.  Constitotional  Law  (i  48*)— Constbuo- 
TiON— Presumption  of  Constitutionalitt. 

There  is  a  presumption  of  the  constitution- 
ality of  an  act  of  the  Legislature,  a  presump- 
tion that  it  was  not  the  purpose  of  the  Legis- 
lature to  infringe  the  Constitution. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  |  46 ;   Dec.  Dig.  g  48.*] 


•For  otlisr  oasss  sm  sams  topic  and  section  NUMBBa  la  Dae.  Dig.  ft  Am.  Dig.  Key-No.  Series  ft  Rep'r  IndaxM 


Digitized  by 


Google 


1148 


157  SOUTHWESTSBN  REPOBTER 


(Ky. 


9.  CovBicrxmoKAL  Law  (|  13*)— Construc- 
tion. 

In  determinitig  what  is  meant  b7  the  term 
"secret  o£Scial  ballot,"  as  used  in  the  Constitu- 
tion, resort  may  be  had  to  the  prior  state  of 
the  law  and  the  evil  to  be  remedied. 

[E!d.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  §f  9,  10;  Dec.  Dig.  |  13.*] 

10.  Electionb  (§  28*)  —  Noin  NATIONS  —  Phi - 
HART  Elections  —  Nomination  bt  Peti- 
tion—Disclositbb  OF  Pabty  Aftiuations 
— "Secbet  Official  Ballot." 

Acts  1912,  c.  7,  §  6,  requiring  a  person,  de- 
siring to  have  his  name  printed  on  the  official 
primary  ballot  as  a  candidate  for  nomioation, 
to  state  in  his  petition  that  he  is  a  member  of 
and  affiliated  with  the  party  whose  nomination 
he  seeks,  and  that  at  the  last  regular  election 
be  supported  its  nominees,  does  not  violate 
Const.  §  147,  providing  that  all  elections  by  the 
people  shall  be  by  "secret  official  ballot,"  since 
the  primary  purpose  of  that  provision  is  the 
protection  of  the  voter  from  disclosing  how  he 
voted,  and  since  its  spirit  does  not  extend  to 
the  point  of  preventing  the  Legislature  from  re- 
quiring that  a  candidate  for  a  party  nomination 
shall  establish  his  membership  in  that  party  by 
stating  that  he  voted  for  its  nominees  at  the 
last  election. 

[Ed.  Note. — ^Por  other  cases,  see  ESectlons, 
Cent.  Dig.  §  18;   Dec.  Dig.  §  28.*] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Common  Pleas  Branch,  First  Division. 

Separate  applications  for  mandamus  by 
Charles  T.  Gardner,  by  George  R.  Ewald,  by 
W.  S.  Tyler  and  others,  and  by  Carl  J.  John- 
son and  others,  against  P.  S.  Bay,  Clerk  of 
the  Jefferson  County  Court  Judgment  for 
defendant,  and  plaintiffs  appeal.  Appeals  of 
Gardner  and  Ewald  dismissed,  and  Judgment 
In  the  other  cases  a£Srmed. 

Percy  N.  Booth,' Alex.  G.  Barret,  Jno.  B. 
Baskln,  R.  A.  McDowell,  and  William  Krle- 
ger,  all  of  Louisville,  for  appellants.  A.  Scott 
Bullitt  and  J.  L.  Sullivan,  both  of  Louisville, 
and  M.  M.  Logan,  Asst  Atty.  Gen.,  for  appel- 
lees. 


SETTLE,  J.  [1,2]  The  above  four  appeals 
have  been  considered  together,  but  the  Judg- 
ment in  Charles  T.  Gardner  v.  P.  S.  Ray, 
and  that  in  George  R.  Ewald  t.  P.  S.  Ray 
(section  27  of  the  Primary  Election  Law 
[Laws  1912,  a  7]),  deprives  us  of  the  Jurisdic- 
tion to  review.  That  section  was  so  con- 
strued by  us  In  the  cases  of  Paul  C.  Hager  v. 
E.  W.  Robinson,  and  Paul  C.  Eager  t.  Jas. 
V.  Turner,  etc.,  157  S.  W.  1138,  this  day  decid- 
ed; and,  as  the  one  opinion  in  these  two  cas- 
es fully  presents  the  reasons  for  such  con- 
struction, it  is  deemed  unnecessary  to  repeat 
them  here.  The  two  appeals  referred  to  are 
therefore  dismissed.  But  for  the  further 
reasons  expressed  in  the  opinion  in  the  Hager 
Cases,  supra,  we  have  Jurisdiction  of  the  two 
remaining  api)eals  (W.  8.  Tyler,  etc.,  v.  P.  S. 
Ray  and  Carl  J.  Johnson  y.  P.  S.  Ray) ;  and 
consideration  of  the  questions  raised  by  these 
appeals  convinces  us  that  the  action  of  the 
circuit  court  in  sustaining  a  demurrer  to 
each  of  the  petitions  was  not  error.    These 


two  cases,  and  those  of  Charles  T.  Gardner 
T.  P.  8.  Ray  and  George  R.  Ewald  ▼.  P.  8. 
Ray  were  heard  together  by  the  four  judges 
of  the  common  pleas  branch  of  tbe  Jefferson 
circuit  court  Like  the  Hager  Cases,  they 
attack  the  constitutionality  of  tbe  present 
Primary  Election  Law,  urging  tbe  same  and 
additional  grounds- against  its  validity.  Vte 
find  In  the  record  an  admirably  written  opin- 
ion upon  the  questions  presented  and  decided, 
in  which  tbe  four  circuit  Judges  wbo  tried  the 
cases  concurred.  Though  expressing  the 
views  entertained  by  them  relative  to  all 
the  cases  they  were  considering,  it  Is  applica- 
ble to  the  only  two  of  tbe  cases  before  as  on 
appeal,  viz.,  W.  S.  Tyler,  etc.,  v.  P.  S.  Ray; 
Carl  J.  Johnson,  etc.,  v.  P.  S.  Ray.  We  have 
adopted  and  here  insert  so  mucb  of  tbe  opin- 
ion as  we  find  In  accord  with  the  conclusions 
we  have  reached.    It  Is  as  follows: 

"In  each  petition  a  writ  of  mandamus  is 
asked  against  the  clerk  of  tbe  Jefferson  coan- 
ty  court  to  compel  him  to  act  according  to 
plaintifTs  construction  of  certain  provisions 
of  the  act  of  March  6,  1912,  providing  for 
nominations  by  the  leading  political  imrties  of 
their  candidates  for  office  at  primary  elec- 
tions. Charles  T.  Gardner,  desiring  to  be- 
come a  candidate  at  the  primary  election  to 
be  held  under  the  act  mentioned  on  Auj^ust 
2, 1913,  for  the  nomination  of  the  Progressive 
party  for  representative  from  the  forty- 
fpurth  legislative  district,  tendered  to  the 
clerk  of  the  Jefferson  county  court,  as  re- 
quired by  the  act,  his  petition,  supported  by 
the  requisite  nominating  papers,  asking  that 
his  name  be  placed  upon  tbe  nominating  bal- 
lots of  that  party.  The  derk  declined  to  file 
the  petition,  on  the  ground  that  it  showed 
that  Gardner  was  not  qualified  under  tbe 
terms  of  the  act  to  become  a  candidate  at  the 
primary  election  of  the  Progressive  party. 
The  petition  contains  the  following  state- 
ment: 'I  am  a  member  of  tbe  Progressive 
political  party  and  affiliated  with  it  and  sup- 
ported its  nominees  at  the  last  regular  elec- 
tion, which  was  on  Novembeit  5,  1912.  On 
the day  of  October,  1912,  at  the  regis- 
tration next  preceding  said  election,  I  was 
fully  registered  as  affiliatlag  with  the  Demo- 
cratic party.' 

"George  R.  Ewald  tendered  to  the  county 
clerk  his  petition  to  Iiave  his  name  printed 
on  the  ballots  of  the  Progressive  party  as  a 
candidate  for  that  party's  nomination  for 
representative  from  the  forty-sixth  l^isla- 
tive  district  For  reasons  similar  to  those 
which  led  him  to  reject  Gardner's  petition, 
the  county  clerk  declined  to  ffie  Ewald's  ap- 
plication. Ewald's  petition  contains  the 
statement:  'I  am  a  member  of  the  Progres- 
sive political  party.' 

"C.  J.  Cunningham  tendered  a  petition  that 
his  name  be  placed  upon  the  nominating  bal- 
lots of  the  Democratic  party  to  be  voted  at 
the  August  primary  as  a  candidate  for  the 
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Democratic  nomination  for  representatlTe 
from  the  fifty-first  leglalatlve  district  Hla 
petition  was  also  rejected.  It  contains  the 
statement:  'I  am  a  member  of  the  Demo- 
cratic poUtlcal  party,  and  affiliated  with  it 
and  supported  its  nominees  at  the  last  elec- 
tion, to  wit,  November  5,  1912.'  Be  regis- 
tered as  a  Republican. 

"Carl  J.  Johnson,  Charles  I.  Groves,  and 
Theodore  H.  Dlehl,  who  signed  the  nominat- 
ing papers  of  Gardner,  have  instltated  a 
suit  against  the  county  clerk,  seeking  to  com- 
pel him  to  place  Gardner's  name  on  the  bal- 
lots of  the  Progressive  party. 

"W.  I.  Taylor,  A.  R.  Blerbaum,  and  Jacob 
Emmetsberger,  Jr.,  who  signed  the  papers  of 
Bwald,  have  filed  a  similar  snit  In  each  of 
these  cases  the  interest  of  the  plaintiffs  is 
that  of  qualified  electors  of  the  Progressive 
party  who  desire  to  vote  their  choice  at  the 
primary.  These  two  stilts  Involve  the  same 
questions  involved  in  the  actions  of  Gardner 
and  E}wald,  respectively.  In  each  of  the  five 
cases  the  plaintiff  has  entered  a  motion  for 
a  writ  of  mandamus  against  the  connty 
clerk;  in  each  case  the  defendant  has  de- 
mnrr^  generally  to  the  petition;  the  cases 
are  submitted  on  the  following  motions  and 
demurrers. 

[3]  "With  this  preliminary,  we  come  to  a 
consideration  of  the  act  of  1912,  relative  to 
the  qualifications  of  prospective  candidates 
at  primary  elections  and  to  the  petitions  by 
which  they  must  Initiate  their  candidacy. 
Section  6  provides:  'Any  qualified  elector 
who  files  his  petition  and  the  nominating 
petition  of  electors  as  hereinafter  provided, 
and  is  a  member  of  a  political  party  subject 
to  the  provisions  of  this  act,  shall  have  his 
name  printed  on  the  official  nominating  bal- 
lot of  his  party  as  a  candidate  for  nomination 
for  any  office  at  any  primary  held  under  the 
provisions  of  this  act  Said  petition  shall 
state  the  name,  age,  post  office  address,  polit- 
ical affiliations  and  all  other  legal  qualifica- 
tions of  the  candidate,  and  shall  be  in  sub- 
stantially the  following  form.'  The  form 
prescribed  requires  that  the  petition  be  ad- 
dressed to  the  officer  with  whom  it  is  re- 
quired to  be  filed  and  'to  the  members'  of  the 
particular  party  whose  nomination  the  candi- 
date Is  seeking.  The  candidate  must  fill  in 
the  following  form:    *I  am  a  member  of  the 

political  party  and  affiliated  with  It 

and  supported  its  nominees  at  the  last  regu- 
lar election.' 

"The  'nominating  petition'  referred  to  In 
the  excerpt  first  made  from  section  6  can- 
not be  signed  by  any  one  who  is  not  a  'quali- 
fied elector'  and  'member'  of  the  political 
party  whose  nomination  the  candidate  for 
whom  he  has  signed  is  seeking,  and  who  is 
not  registered  if  he  lives  in  a  precinct  where 
registration  is  required.  'Signatures  con- 
trary to  the  foregoing  provisions,'  so  closes 
section  6,  'shall  not  be  counted.'  Section  6, 
therefore,  very  emphatically  confines  the 
right  of  voters  to  sign  the  nominating  peti- 


tions with  which  candidates  for  nomination 
are  required  to  support  their  own  individual 
petitions,  to  those  of  candidates  seeking  nom- 
inations at  the  hands  of  the  particular  par- 
ties of  which  the  signers  are  respectively 
qualified  electors.     So  much  for  the  signers. 

"As  to  the  candidate,  an  analysis  of  section 
6  shows  that,  as  a  condition  precedent  to  the 
right  to  seek  nomination  by  any  party  re- 
quired to  nominate  by  primary,  one  must  have 
the  following  personal  qualifications:  (1) 
He  must,  at  the  time  he  files  his  petition  to 
become  a  candidate,  be  a  qualified  elector; 
(2)  he  must,  at  the  time  he  files  his  peti- 
tion, be  a  member  of  a  political  party ;  (3)  be 
must  have  heretofore  affiliated  with  that  par- 
ty of  which  he  is  a  member  at  the  time  of 
filing  his  petition ;  (4)  he  must  have  support- 
ed the  nominees  of  that  party  at  the  last 
regular  election.  Any  one  who  measures  up 
to  these  qualifications,  and  who  complies 
with  the  formalities  prescribed.  Is  entitled 
to  have  his  name^  printed  upon  the  official 
nominating  ballot  of  'his  party'  as  a  candi- 
date for  nomination  at  a  primary  election. 

"When  section  6  speaks  of  'qualified 
electors,'  the  reference  is  obviously  to  elec- 
tors within  the  contemplation  of  the  act 
of  which  it  Is  a  part,  and  which  provides 
for  and  governs  primary  elections  at  which 
candidates  for  office  are  nominated  by  the 
voters  of  political  parties  as  distinguished 
from  regular  elections  at  which  officers  are  ' 
chosen  by  the  whole  electorate.  It  is  mani- 
fest from  even  a  casual  reading  of  section  6 
that  the  'qualified  elector'  who  seeks  the 
nomination  of  any  party  must  be  a  'qualified 
elector'  of  that  party  and  no  other. 

"Section  19  of  the  act  enumerates  the 
■qualifications  of  electors' ;  the  reference  be- 
ing particularly  to  those  having  the  right 
to  vote  at  a  primary  election.  These  must 
possess  the  qualifications  of  voters  at  regular 
elections.  -Section  146,  Constitution,  prescrib- 
ed the  qualifications  of  voters  at  regular  elec- 
tions. Section  147  authorizes  the  Legislature 
to  require  registration  in  certain  cities  and 
towns,  and  declares  that  'where  registration 
is  required,  only  persons  registered  shall 
have  the  right  to  vote.'  The  Legislature  has 
required  registration  in  certain  municipali- 
ties, including  that  class  of  which  the  city 
of  Louisville  is  one.  Sections  1490  and  1499, 
Kentucky  Statutes,  set  aside  certain  days 
preceding  the  regular  election  day  in  Novem- 
ber of  each  year  for  the  registration  of  vot- 
ers, section  1555  required  the  officials  to  ask 
of  each  person  the  question,  'What  i>oUtlcal 
party  do  you  desire  to  affiliate  with?'  and  to 
record  his  answer,  if  he  chooses  to  give  one, 
in  the  registration  book;  one  must  have  the 
constitutional  quaUflcations  and,  in  addition, 
in  precincts  where  registration  is  required, 
must  have  registered  during  the  days  set 
aside  for  that  formality  Immediately  preced- 
ing the  Impending  election  in  which  be  de- 
sires to  participate.  These  qualifications  are, 
by  section  19  of  the  act  of  1912,  essential  to 
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enable  one  to  participate  in  a  primary  elec- 
tion. 

"In  addition  to  these  qnaliflcations  of  a 
voter  in  a  regular  election,  section  19  pre- 
scribes the  special  quallflcations  of  an  elector 
In  a  primary  election:  'In  precincts  where 
registration  is  required,  no  elector,  except 
those  entitled  to  t>e  specifically  registered  as 
herein  provided,  shall  be  entitled  to  vote  in 
any  primary  unless  he  is  registered  in  the 
registration  book  of  said  precinct  for  the 
preceding  year  as  affiliating  with  the  party 
whose  ballot  he  offers  to  vote.  If  so  regis- 
tered he  shall  be  entitled  to  vote  the  ballot 
of  the  party  with  which  he  is  registered,  and 
no  other.  In  other  pretiincts  qualified  elec- 
tors shall  be  allowed  to  vote  only  the  ballot 
of  that  party  with  wldcb  they  declare  their 
affiUation.' 

"Section  20  of  the  act  authorizes  a  special 
registration  to  be  held  14  days  prior  to  the 
date  of  the  primary  election.  At  this  voters 
who  were,  for  certain  specified  causes,  unable 
to  register  at  the  registration  of  the  preced- 
ing fall,  and  those  who  were  not  then  quail- 
fled  to  do  so,  may  be  registered  for  the 
purpose  of  voting  in  the  primary  of  that 
party  of  which  they  declare  themselves 
members. 

"There  Is  therefore  no  escape  from  the  plain 
meaning  of  section  19  that  registration  and 
declaration  of  party  afiUlatlon,  in  precincts 
where  registration  is  required,  are  necessary 
to  qualify  voters  to  participate  in  primaries. 
The  'qualifications  of  electors'  being  defined 
by  section  19,  that  definition  must  be  applied 
to  the  term  'qualified  elector'  in  section  6; 
a  'qualified  elector*  being  neither  more  nor 
less  than  one  possessing  the  'qualifications  of 
electors.'  Board  of  Councilmen  of  Frankfort 
V.  Commonwealth  [94  S.  W.  648],  29  Ky.  lAW 
Rep.  699.  It  is  very  clear,  in  consequence, 
that  no  one  who  resides  in  a  precinct  where 
registration  is  required  is  a  'qualified  elector,' 
unless  he  has  registered  and  declared  his 
party  affiliation;  and  sections  6  and  19  dem- 
onstrate beyond  question  the  intention  of 
the  Legislature  to  strictly  confine  the  nomina- 
tions of  the  parties  to  which  the  act  of  1912 
applies  to  their  respective  qualified  elector- 
ate. 

"The  petition  tendered  by  Gardner  to  the 
county  clerk  showing  that  at  the  registration 
preceding  the  last  regular  election  he  reg- 
istered as  a  Democrat,  he  is  consequently  not 
a  qualified  elector  of  the  Progressive  party 
whose  nomination  he  seeks.  The  petition 
tendered  by  Ewald,  while  stating  that  he  is 
a  member  of  the  Progressive  party,  does  not 
show  that  he  affiliated  with  it  and  supported 
its  nominees  at  the  last  regular  election,  as 
is  required  by  section  6.  Moreover,  It  ap- 
pears from  the  record  that  he  registered  as  a 
Democrat:  like  Gardner,  therefore,  he  is  not 
a  qualified  elector  of  the  Progressive  party. 
The  petition  which  Cunningham  tendered  to 
the  county  clerk,  while  stating  that  be  Is  a 
member  of  the  Democratic  Party,  and  af- 


filiated with  it  and  supported  its  nominees  at 
the  last  regular  election,  shows  tliat  be  reg- 
istered as  a  Republican.  He  Is  not  a  quali- 
fied elector  of  the  Democratic  party.  It  fol- 
lows that  the  county  clerk  properly  rejected 
the  petition  of  Gardner,  Ewald,  and  Cnnning- 
ham,  unless  the  act  of  1912,  under  the  terms 
of  which  he  acted,  is  open  to  some  constltn- 
tional  objection.  It  is  unnecessary  to  the 
decision  of  these  cases  to  consider  or  deter- 
mine what  is  meant  by  the  requirement  of 
section  6  that  the  petitioner  state  tbat  be  has 
affiliated  with  a  particular  party  and  sup- 
ported its  nominees  at  the  last  election. 

"A  dear  purpose  of  the  Legislature  evi- 
denced in  the  act  is  the  preservation  of  the 
integrity  of  the  dominant  political  parties. 
This  is  to  be  accomplished,  in  those  localities 
in  which  registration  is  required,  by  confining 
the  right  to  vote  in  the  primary  of  any  party 
to  the  publicly  declared  and  legally  recorded 
members  of  that  party,  and  by  restrictins  the 
right  of  candidacy  for  the  nomlnatlona  of  any 
party  to  the  publicly  declared  and  legally 
recorded  members  of  that  party  wbo  bare 
been  snch  at  least  since  the  r^istratlon  pre- 
ceding the  last  regular  election;  tbat  Is  to 
say,  during  a  period  of  about  nine  months. 
Putting  aside  the  question  as  to  tbe  voter, 
with  whom  we  are  not  here  called  upon  to 
deal,  the  act  substantially  prescribes  tbe 
qualifications  of  candidates  for  party  nomina- 
tions at  party  primaries,  one  being  that 
they  shall  have  been  members  of  the  parties 
whose  nominations  they  respectively  seek 
since  the  registration  preceding  tbe  last 
election. 

[4]  "It  Is  objected  that  this  excludes  from 
candidacy  for  nominations  several  classes  of 
persons:  (1)  Those  who,  registering  or  vot- 
ing at  the  last  regular  election  as  members 
of  one  party,  in  good  faith  change  tbdr 
political  views  and  desire  to  seek  the  nomina- 
tions of  other  parties;  (2)  those  who,  becom- 
ing of  age  since  the  last  regular  registration 
and  election,  aspire  to  candidacy  for  nomina- 
tions; (S)  those  who,  while  legal  voters,  were 
by  unavoidable  casualty  or  mlsfortime  pre- 
vented from  registering  or  participating  In 
the  last  regular  election;  (4)  those  wbo, 
moving  from  other  states  into  precincts  of 
this  state,  where  registration  is  necessary, 
since  the  last  registration  and  election,  bad 
no  opportunity  to  register  or  to  participate 
in   the    last    election;     and    (6)  those    wbo,  \ 

moving  from  precincts  in  this  state  where  ! 

registration  is  not  required  into  precincts  of  | 

this  state  where  it  Is  required,  could  not 
register  prior  to  tbe  last  election.  It  Is  claim- 
ed that,  In  view  of  the  exclusion  of  these 
several  classes  from  the  right  to  become 
candidates  for  party  nominations,  they  are 
denied  a  prlvil^e  which  is  specially  accord- 
ed others,  contrary  to  those  prohibitions  of 
tbe  state  Constitution  against  the  granting  of 
exclusive  privileges,  and  relative  to  tie  ex- 
ercise of  arbitrary  power,  and  contrary  to  the 
declaration  of  the  fourteenth  amendment  to 
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the  federal  Gonstltntlon  tluit  no  state  sball 
abridge  tbe  privileges  and  ImmunltleB  of 
dtlzens  of  tbe  United  States. 

"Considering  first  tbe  alleged  repugnance 
of  tbe  act  of  1912  to  the  fourteenth  amend- 
ment, It  seems  sufficient  to  say  that  the  privi- 
leges and  immunities  of  citizens  of  the  United 
States  whlcb  are  protected  against  abridg- 
ment by  the  states  are  those  which  arise  out 
of  the  nature  and  essential  character  of  the 
national  government,  the  national  Constitu- 
tion, tbe  national  treaties,  or  the  acts  of  Con- 
gress, as  distinguished  from  those  belonging 
to  tbe.  citizens  of  a  state.  Slangbter-Honse 
Cases,  16  Wall.  86  [21  U  Ed.  394]. 

"The  right  to  a  voice  In  the  selection  of 
officials  is  not  such  a  privilege ;  It  Is  a  mere 
political  right,  conferred  by  the  state  alone 
upon  such  equal  conditions  as  It  deems  wise, 
which  the  Legislature  may  regulate  to  any 
extent  not  prohibited  by  tbe  Constitution, 
state  and  federal.  Minor  v.  Happersett,  21 
Wall.  162  [22  L.  Ed.  627] ;  Cooley,  Constitu- 
tional Limitations  (6th  Ed.)   762 

"Tbe  exclusion  by  the  state  from  the  right 
of  suffrage  carries  with  It  tbe  exclusion 
from  the  right  to  bold  office.  Atchison  t. 
Lucas,  83  Ky.  451. 

"If  exclndon  from  tbe  right  to  vote  is 
not  an  abridgment  of  tbe  privileges  of  citi- 
zens of  tbe  United  States,  exclusion  from  tbe 
kindred  political  right  to  bold  office  is  not; 
this  being  true,  neither  is  exclusion  from 
tbe  right  of  candidacy  for  office  such  an 
abridgment.  How  much  less  is  'exclusion 
from  candidacy  for  mere  nomination  as  a 
candidate  for  office? 

[6]  "Coming  now  to  the  particulars  in 
which  tbe  act  of  1912  is  said  to  be  offensive 
to  tbe  Constitution  of  Kentucky,  tbe  opinion 
of  tbe  Court  of  Appeals  of  Kentucky  touch- 
ing this  legislation  in  Hodge  v.  Bryan,  149 
Ky.  110  [148  S.  W.  21],  seems  to  necessarily 
exclude  tbe  idea  tliat  it  grants  exclusive 
privileges  or  is  an  expression  of  arbitrary 
power.  The  Legislature  may  prescribe  qual- 
ifications for  office  holders,  but  it  cannot  ex- 
clude persons  from  office  or  from  candidacy 
for  office.  In  re  Callahan,  200  N.  T.  59,  93 
N.  E.  262  [140  Am.  St  Rep.  ^6];  Ratbbone 
v.  Wirth,  150  N.  Y.  459  [45  N.  E.  15]  34  L. 
R.  A.  408;  State  t.  Denny  [118  Ind.  449,  21 
N.  E.  274],  4  L.  R.  A.  65;  Evansville  v.  State, 
[118  Ind.  426,  21  N.  E.  267],  4  L.  R.  A.  93. 

"If  the  act  of  1912  operated  to  exclude 
from  public  position  any  one  qualified  to  hold 
office  or  interfered  with  the  enjoyment  of 
the  elective  franchise,  it  would  be  Invalid. 
But  It  has  no  bearing  on  tbe  right  to  hold 
or  become  a  candidate  for  office,  or  upon 
the  right  of  suffrage.  Tbe  primary  provided 
for  is  not  an  election  vritbin  tbe  meaning  of 
tbe  Constitution.  Hodge  v.  Bryan,  149  Ky. 
110  [148  8.  W.  21];  Montgomery  v.  Cbelf, 
118  Ky.  766  [82  S.  W.  388,  26  Ky.  Law  Rep. 
638]. 

"TIM  act  of  1912  dealt,  as  its  tlUe  in- 


dicates, with  'the  nominations  of  candidates 
by  political  parties  at  primary  elections'  and 
the  'placing  of  names  of  candidates  on  the 
ballots  to  be  voted  for  at  general  elections.' 
The  right  of  any  qualified  person  who  may 
desire  to  run  for  office  is  fully  preserved  by 
other  appropriate  legislation. 

[8]  "It  is  argued  that  the  act  is  invalid  in 
that  it  prevents  two  or  more  parties  nominat- 
ing tbe  same  candidates,  and  the  contention 
is  supported  by  authority.  It  has  been  held 
that,  in  the  absence  of  statute,  a  candidate's 
name  may  appear  more  than  once  on  tbe  bal- 
lot. Miller  V.  Pennoyer,  23  Or.  364,  31  Pac. 
830;  Payne  v.  Hodgson,  34  Utah,  269,  97  Pac. 
132;  Fisher  v.  Dudley,  74  Md.  242  [22  Aa 
2],  12  L.  R.  A.  586;  Simpson  v.  Osborn,  52 
Kan.  328,  34  Pac.  747. 

"It  has  been  held  also  that  a  statute  pro- 
hibiting tbe  appearance  of  a  candidate's 
name  on  the  ballot  more  than  once  is  in- 
valid. Murphy  v.  Curry,  187  CaL  479  [70 
(Pac.  461],  59  L.  R.  A.  97;  In  re  Callahan, 
200  N.  Y.  69,  93  N.  B.  262  [140  Am.  St.  Rep. 
626];  Johnson  v.  Grand  Forks  Co.  [16  N. 
D.  868],  118  N.  W.  1074  [125  Am.  St  Rep. 
662].  Such  statutes  have  also  been  upheld. 
Todd  y.  Election  Commissioners,  104  Mich. 
474  [62  N.  W.  564,  64  N.  W.  496],  29  L.  R.  A. 
330;  State  v.  Bode,  55  Ohio  St  224  [45  N. 
B.  195],  34  L.  R.  A.  498  [60  Am.  St  Rep.  696]; 
State  V.  Porter,  18  N.  D.  406  [100  N.  W. 
1080],  67  U  R.  A.  473  [3  Ann.  Cas.  794]; 
State  V.  Superior  Ct.,  60  Wash.  870,  111  Paa 
233  [140  Am.  St  Rep.  925]. 

"In  Kentucky,  section  1454  of  the  statutes 
governing  regular  elections  provides  that 
where  a  person  has  been  nominated  by  conven- 
tion, and  is  also  a  candidate  by  petition, 
'bis  name  shall  be  placed  on  the  ballot  at 
once.'  This  statute  has  never  been  declared 
invalid,  but  was  cited  and  approved  In  Eiver- 
sole  V.  Holliday,  123  Ky.  at  page  503  [96  S. 
W.  592,  29  Ky.  Law  Rep.  927],  where  it  is 
said:  'The  purpose  of  the  statute,  as  made 
manifest  by  its  reading,  was  to  prevent  the 
same  person  from  being  placed  on  tbe  ballot 
in  two  places — as  nominee  of  tbe  party  and 
by  petition.' 

"Tbe  effect  of  the  act  of  1912  is  to  prohibit 
the  nomination  of  any  candidate  by  more  than 
one  of  the  parties,  subject  to  its  provisions. 
It  is  not  thought  that  this  is  contrary  to  any 
constitutional  principle.  The  Constitution 
embodies  limitations  upon  the  power  of  the 
Legislature.  That  instrument  in  no  way 
curtails  the  right  of  the  Legislature  relative 
to  the  manner  or  methods  of  nominating  can- 
didates for  office.  In  tbe  absence  of  consti- 
tutional limitation,  it  seems  that  the  Legis- 
lature has  the  Inherent  authority  to  legislate 
on  tbe  subject  free  from  Judicial  obstmctioh. 
In  State  V.  Superior  Court,  supra,  the 
Supreme  Court  of  Washington  said:  'Polit- 
ical parties  being  neither  mentioned,  protect- 
ed, nor  favored  in  tbe  Constitution,  a  law 
will  not  be  held  unconstitutional,  although 
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in  its  workings  It  may  destroy  those  organi- 
zations.' And  In  State  v.  Nichols,  50  Wash. 
608,  07  Pac.  728,  In  answer  to  the  argument 
that  the  primary  law  there  nnder  consid- 
eration would  tend  to  disrupt  political  par- 
ties, the  same  court  said:  'It  seems  to  us 
this  is  a  political  rather  than  a  Judicial  ques- 
tion, and  that  an  appeal  from  the  legislative 
decision  must  be  made  to  the  people  rather 
than  to  the  courts.' 

"It  is  no  less  within  the  province  of  the 
Legislature  to  enact,  without  Judicial  inter- 
ference, laws  tending  to  preserve  the  In- 
tegrity of  political  parties.  It  is  said  In 
Rouse  T.  Thompson,  228  111.  622,  81  N.  tL 
1100:  'The  object  of  holding  a  primary  elec- 
tion by  a  political  party  is  to  select  party 
candidates,  and  it  Is  too  plain  for  argument 
that  no  voter  should  be  permitted  to  vote 
at  the  primary  election  of  a  political  part; 
unless  be  is  a  member  of  such  party;  and, 
unless  provision  la  made  to  prevent  persons 
voting  at  a  primary  election  for  the  candi- 
dates of  a  party  who  are  not  af&liated  with 
such  party,  the  whole  scheme  of  nominating 
party  candidates  by  a  primary  election 
would  fail  because  of  being  incapable  of  ex- 
ecution. •  •  •  The  members  of  the  sev- 
eral political  parties  must  be  guaranteed 
by  law  the  right  to  select  their  candidates 
for  office  with  the  same  freedom  as  they 
have  the  right  to  choose  them  after  they  are 
nominated,  or  the  primary  election  at  which 
they  vote  for  candidates  is  a  delusion  and  a 
fraud  upon  the  individual  voter.  •  •  • 
If  the  independent  voter  or  the  voter  affiliat- 
ed with  an  opposition  party  can  vote  at  the 
primary  election  of  a  par^  with  which  he 
has  no  political  affiliation,  and  thereby  con- 
trol the  nominations  of  a  party  to  which  he 
is  opposed,  and  whose  candidates  he  will 
vote  against  at  the  polls,  the  freedom  of  the 
primary  election  is  destroyed.  What  regula- 
tions should  be  had  to  secure  fair  primary 
elections  must  rest  largely  with  the  Legis- 
lature, and  the  courts  should  not  override 
the  discretion  placed  in  that  branch  of  the 
government  by  the  Constitution,  unless  it 
clearly  appears  that  the  constitutional  rights 
of  the  individual  voter  have  been  infringed.' 
State  V.  Superior  Court,  60  Wash.  370,  111 
Pac.  233  [140  Am.  St  Rep.  925];  Britton  t. 
Commissioners,  129  CaL  337  [61  Pac  1116], 
51  L.  R.  A.  115;  State  v.  Flaharty  (N.  D.) 
136  N.  W.  76,  41  L.  R.  A.  (N.  S.)  132;  State 
ex  rel.  Curyea  v.  Wells  (Neb.)  138  N.  W. 
166,  41  L.  R.  A.  (N.  S.)  1088. 

[7]  "We  are  dear  that  In  the  act  of  1912 
the  Legislature,  unrestrained  by  constitution- 
al restrictions,  has  not,  in  so  far  as  the  par- 
ticular matters  here  Involved  are  concerned, 
transcended  its  powers.  The  questions  raised 
are  political,  relating  wholly  to  the  manner 
in  which  the  Legislature  has  exercised  its 
power.  With  this  the  courts  have  no  author- 
ity to  concern  themselves.  Were  it  our  prov- 
ince to  pass  upon  the  question  of  the  reason- 


ableness or  nnreasonablenem  of  the  regula- 
tions prescribed  by  the  Legislatare  in  a 
matter  wholly  within  ItB  control,  we  would 
not  pronounce  them  at  all  unreasonable: 
but  we  consider  the  Legislature  itself  more 
competent  to  decide  that  matter. 

[1-101  "It  is  urged  that  in  requiring  the 
prospective  candidate  to  state  in  his  petition 
that  he  supported  at  the  last  election  the 
nominees  of  the  par;.y  whose  nomination  he 
seeks,  section  6  ofTends  against  section  147 
of  the  Constitution.  This  argument  assames 
that  section  6  requires  the  candidate  to  dis- 
close his  vote  at  the  last  election.  It  Is  pro- 
vided in  section  147,  Const:  'All  elections 
by  the  people  shall  be  by  secret  official  bal- 
lot furnished  by  public  authority  to  tbe  vot- 
ers at  the  polls,  and  marked  by  eacb  voter 
in  private  at  the  polls,  and  then  and  time 
deposited.' 

'The  argument  might  be  answered  by  point- 
ing out  that  section  6  of  the  act  does  not 
require  the  candidate  to  do  more  than  to  say 
that  he  affiliated  with  his  party,  and  'sup- 
ported its  nominee.'  Perhaps  that  Is  not 
equivalent  to  requiring  him  to  state  that  he 
voted  for  its  nominees.  But  aggnmiTig  that 
it  is,  it  does  not  necessarily  follow  that  sec- 
tion 6  violates  the  Constitution.  The  pre- 
sumption is  always  to  be  indulged  In  favor 
of  the  constitutionality  of  an  act  of  the  Leg- 
islature. Daniel  v.  Trustees,  78  Ky.  542. 
The  presumption  Is  also  always  to  be  Indnlg- 
ed  that  it  Is  not  the  purpose  of  the  Legisla- 
ture to  infringe  the  Constitution.  Ck>miaon- 
wealth  T.  International  Harvester  Co.,  151 
Ky.  651  [115  S.  W.  703,  133  Am.  St  Rep. 
256]. 

"Presuming  then  that  the  Legislature  did 
not  intend  that  section  6  should  violate  the 
constitutional  provision  that  elections  diaU 
be  'by  secret  official  ballot'  we  may  consider 
what  is  meant  by  this  phrase.  Under  the 
circumstances  resort  to  that  rule  of  construc- 
tion which  allows  consideration  of  the  prior 
state  of  the  law  and  the  evil  to  be  remedied 
is  Justified.  In  Cooley'a  Constitutional  Lim- 
itaUons  (6th  Ed.)  760,  It  is  said  of  voting  by 
ballot:  The  distlngulsblng  feature  of  this 
mode  of  voting  is  that  every  voter  Is  tfans 
enabled  to  secure  and  preserve  the  most 
complete  and  inviolable  secrecy  In  regard  to 
the  persons  for  whom  he  votes,  and  thus  es- 
cape the  influence  which,  under  the  system 
of  oral  suffrages,  may  be  brought  to  bear 
upon  him  with  a  view  to  overbear  and  Intim- 
idate, and  thus  prevent  the  real  expression 
of  public  sentiment  *  *  •  The  system  of 
ballot  voting  rests  upon  tbe  idea  that  every 
elector  Is  to  be  entirely  at  liberty  to  vote  for 
whom  he  pleases  and  with  what  party  he 
pleases,  and  that  no  one  is  to  have  the  right 
or  be  in  position  to  question  his  independ- 
ent action,  either  then  or  at  any  subseqnoit 
time.' 

"It  is  said  in  16  Cyc  289,  note  4,  with  ref- 
erence to  constitutional  or  statutoiy  reaulre- 
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ments  aa  to  secrat  ballots:  The  object  of 
this  privilege  Is  to  secure  the  Independence  of 
the  voter  and  enable  him  to  express  his  pref- 
erence secretly,  without  being  subject  to  in- 
timidation or  being  made  the  victim  of  111 
will  or  persecutions  on  account  of  his  vote.' 

"The  primary  purpose  of  the  secret  ballot 
may  therefore  be  taken  to  be  the  protection 
of  the  voter.  It  Is  unanimously  held  that  a 
voter  cannot  be  compelled  to  disclose  how  he 
voted.  It  Is  held  In  some  cases  that  he  may 
waive  his  privilege  of  silence  and  testify  in 
Judicial  proceedings.  Dixon  v.  Orr,  49  Ark. 
238  [4  S.  W.  774],  4  Am.  St  Rep.  42 ;  Boyer 
V.  Teague,  106  N.  0.  576  [11  S.  B.  665],  19  Am. 
St  Rep  547;  Cooley,  Constitutional  Limita- 
tions (6th  Ed.)  763. 

"In  Johnson  v.  Commonwealth,  90  Ky.  63 
[13  S.  W.  520,  12  Ky.  Lew  Rep.  20],  it  was 
said  by  the  Court  of  Appeals  of  Kentucky: 
'The  system  of  voting  by  ballot  is  based  up- 
on the  idea  that  it  makes  the  action  of  the 
voter  independent,  and  to  enable  him  to  vote 
for  whom  he  pleases.  No  one  has  the  right 
to  examine  the  ballot  of  the  voter,  or  to  tes- 
tify as  to  its  contents  with  a  knowledge  ac- 
quired in  any  other  mode  than  in  the  infor- 
mation given  him  by  the  voter  hlmselt  His 
ballot,  says  Mr.  Justice  Cooley,  'is  absolutely 
privileged,  and  the  veil  of  secrecy  should  be 
impenetrable,  unless  the  voter  voluntarily 
lifts  If 

"In  Commonwealth  v.  Barry,  98  Ky.  394 
[33  S.  W.  400,  17  Ky.  Law  Rep.  1018],  the 
court  held  that,  in  the  prosecution  of  an 
election  officer  for  falsifying  the  returns,  the 
testimony  of  voters  as  to  how  they  voted  was 
not  admissible;  the  ruling  being  apparently 
based  largely  upon  the  fact  that  'it  would  be 
dangerous  practice  to  allow  the  official  action 
of  the  officers  of  the  election,  watched  and 
inspected  as  it  may  be  by  Inspectors,  to  be 
contradicted  by  the  parol  testimony  of  the 
voter.'  This  was  followed  In  Major  v.  Bark- 
er, 99  Ky.  305  [85  S.  W.  543,  18  Ky.  Law 
Rep.  104],  a  contested  election,  where  It  is 
said:  'It  is  conceded  that  the  voter  cannot 
be  compelled  by  subpoena  to  appear  and  tes- 
tify how  he  marked  his  ballot  If  be  were 
permitted  to  so  testify  he  could  then  be  sub- 
jected to  a  moral  compulsion  from  his  party 
associates.  One  party  might  obtain  from 
willing  witnesses  testimony  which  the  other 
party  would  be  powerless  to  rebut  because 
unable  to  compel  a  statement  of  the  truth. 
It  is  admitted  that  injustice  may  be  done  in 
individual  cases  by  the  application  of  this 
rule,  but  the  consideration  mentioned,  and 
the  evident  poUcy  of  the  law  that  the  secre- 
cy of  the  ballot  should  be  inviolable,  out- 
weigh the  occasional  hardships.' 

"In  Tunks  t.  Vincent,  106  Ky.  829  [51  S. 
W.  622,  21  Ky.  Law  Rep.  475],  a  contested 
election  case,  it  is  held  on  authority  that  one 
who  has  voted  illegally  is  a  comi>etent  wit- 
ness as  to  how  he  voted,  and  may  be  compel- 


led to  disclose  It  unless  he  pleads  tbat  he 
would  thereby  Incriminate  himself,  a  ruling 
which  emphasizes  the  protecting  character 
of  the  secret  ballot  as  to  legal  voters.  In 
these  cases  questions  arising  directly  out  of 
and  intimately  involving  the  conduct  of  elec- 
tions were  at  issue,  and  disclosures  by  elec- 
tors of  their  votes  had  direct  bearing  upon 
the  elections  themselves.  It  is  not  necessary 
to  attempt  to  say  what  is  meant  by  the  c<m- 
stitutional  requirement  of  a  secret  ballot; 
but  it  is  apparent  that  its  spirit  does  not 
extend  to  the  point  of  preventing  the  Legis- 
lature requiring  that  a  candidate  for  a  party 
nomination  shall  establish  his  membership 
tn  that  party  by  stating  that  he  voted  for 
its  nominees  at  the  last  election.  This  has 
no  connection  with  the  election,  and  is  not  re- 
lated to  the  purpose  which  evolved  the  secret 
ballot,  nor  to  the  evil  it  was  designed  to 
remedy. 

"Finding  no  infirmity  in  the  Act  of  1912, 
we  must  sustain  the  demurrers  to  the  several 
petitions." 

For  the  reasons  above  indicated  the  ap- 
peals in  the  cases  of  Charles  T.  Gardner  t.  P. 
S.  Ray  and  George  R.  Ewald  t.  P.  S.  Ray  are 
dismissed,  and  the  Judgment  in  the  cases  of 
W.  S.  Tyler,  etc.,  v.  P.  8.  Ray  and  Carl 
J.  Johnson,  etc.,  t.  P.  S.  Ray  are  affirmed. 
Whole  court  sitting,  except  Judge  NUNN, 
absent  by  reason  of  illness. 


LEWIS,  Clerk  of  County  Court,  v.  BUL- 
LOCK. 

(Court  of  Appeals  of  Kentucky.     June  20, 
1913.) 

EuecnoNB  (|  126*)  —  Nomiwations  —  Objbc- 

nONB  AND  CONTEBTB— AfFEAI.. 

Under  Primary  Election  Law  (Laws  1912, 
C.  7)  I  27,  providing  that  when  It  eihall  be 
shown  oy  affidavit  in  the  circuit  court  that  an 
error  or  omiBsion  has  occnrred,  or  la  about  to 
occur,  in  the  placing  of  any  name  on  an  official 
primary  ballot,  in  printing  such  ballot  or  in  the 
performance  of  any  duty  imposed  by  that  act, 
the  court  shall  order  the  officer  or  person  charg- 
ed with  such  error  to  correct  it;  that  if  the 
circuit  court  be  not  in  sesaion,  the  circuit 
Judge,  or  in  his  absence  the  Judge  of  the  county, 
court,  may  bear  the  complaint ;  that  the  orders 
of  the  judge  or  court  shall  be  final,  and  not  ap- 
pealable, and  that  only  candidates  may  institute 
proceedings    thereunder— no    appeal   lies,    in   a 

})roceeding  instituted  by  a  candidate,  from  a 
ndgment  of  the  circuit  or  county  court,  or 
ndge  thereof,  directing  the  clerk  of  the  county 
court  to  receive  a  primary  election  petition  and 
place  the  name  of  the  petitioner  in  the  list  of 
candidates  for  the  office  sought  at  the  primary 
election. 

[Va.  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  I  118;   Dec.  Dig.  %  l26.*] 

Appeal  from  Circuit  Court,  Fayette 
County. 

Mandamus  by  Nannette  McDowell  Bullock 
against  Theo  Lewis,  Clerk  of  the  Coupty 
Court  From  a  Judgment  in  favor  of  tlie 
petitioner,  defendant  appeals.  Appeal  dis- 
missed. 


*For  other  ease*  sm  same  topic  and  section  NUMBER  In  Dec.  Dis.  A  Am.  Dig.  Ker-No.  Sarlas  *  Rep'r  lodezM 
167  S.W.-78 
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Hunt,  Ballock  ft  Hunt,  Kimball  &  Hnnter, 
and  Creorge  R.  Hunt,  all  of  Lexington,  for  ap- 
pellant. John  E.  Allen,  of  Lexington,  for  ap- 
pellee. 

CARROLL,  J.  Tbe  appellee,  a  candidate 
for  the  office  of  county  superintendent  of 
common  schools  in  Fayette  county,  presented 
a  petition  to  the  clerk  of  the  Fayette  county 
court,  nominating  her  as  a  candidate  for  this 
office  in  the  primary  election  to  be  held  in 
August  The  petition,  omitting  the  women 
who  signed  it,  did  not  contain  the  requisite 
number  of  qualified  electors,  although  if  the 
women  who  signed  the  petition  have  the  right 
to  vote  for  candidates  for  the  office  of  coun- 
ty school  superintendent,  the  petition  did  con- 
tain the  required  number  of  names.  The 
clerk  of  the  county  court,  being  doubtful  of 
tbe  right  of  women  to  vote  for  candidates 
for  this  office,  declined  to  recognize  the  valid- 
ity of  the  petition,  and  thereupon  the  appel- 
lee Instituted  mandamus  proceedings  in  the 
Fayette  circuit  court  That  court  decided 
that  women  had  a  right  to  vote  for  candi- 
dates for  this  office,  and  therefore  had  the 
right  to  sign  the  petition  of  appellee  as  a 
candidate  before  the  primary,  and  entered 
a  Judgment  directing  the  clerk  to  receive  the 
petition  of  the  appellee  and  put  her  name 
in  the  list  of  candidates  for  this  office  at  the 
primary  election.  From  this  Judgment  tbe 
clerk,  in  order  to  have  the  question  of  tbe 
right  of  women  to  vote  for  county  school  su- 
perintendent decided  and  his  duties  defined, 
has  prosecuted  this  appeal. 

In  the  opinion  in  the  case  of  Hager  v. 
Robinson,  157  8.  W.  1138,  this  day  handed 
down,  we  decided  that  under  section  27  of 
tbe  primary  election  law  no  appeal  lies  f^om 
the  decision  of  a  circuit  or  county  court,  or 
Judge  thereof,  on  questions  similar  to  the  one 
presented  in  this  case.  Tbe  reasons  for  so 
ruling  are  fully  stated  in  the  opinion  re- 
ferred to,  and  it  is  not  necessary  to  repeat 
them  here.  It  is,  however,  to  be  regretted 
that  tbe  much  disputed  public  question  of  the 
right  of  women  to  vote  for  the  office  of  coun- 
ty superintendent  of  schools  cannot  be  defi- 
nitely settled  in  this  case;  but,  as  we  have 
no  Jurlsdlcilon  of  the  appeal,  it  would  be 
obviously  out  of  place  to  consider  the  ques- 
tion. 

The  appeal  must  be  dismissed  for  want  of 
Jurisdiction,  and  it  is  so  ordered. 


McINTOSH  V.  STATE. 
(Supreme  Court  of  Arkansas.    June  2,  1913.) 

Labcent  (§  40*)— Ownership  or  Pbopebtt— 

Indictment  and  Evidence. 

Evidence  merely  that  defendant  stole  mon- 
ey, the  property  of  a  "certain  white  man,"  is 
Insufficient  to  sustain  the  allegation  of  the  in- 
dictment of  the  stealing  of  the  property  of  S. 

[Ed.   Note. — For   other   cases,   see    Larceny, 
Cent  Dig.  $§  102-126,  160;    Dec.  Dig.  S  40.*] 


Appeal  from  Circuit  Court;  Sebastian  Conn- 
ty;    Daniel  Hon,  Judge. 

Eliza  Mcintosh  was  convicted  of  larceny, 
and  appeals.  Reversed  and  remanded  for 
new  trial. 

P.  O.  Barksdale,  of  Ft  Smith,  for  appel- 
lant Wm.  L.  Moose,  Atty.  Gen^  and  3no,  P. 
Streei>ey,  Asst  Atty.  Qen.,  for  the  State. 

WOOD,  3.  The  appellant  was  convicted 
on  an  indictment  which  charged  her  with 
grand  larceny,  committed  by  stealing  $64,  the 
personal  property  of  one  Lather  Stevens. 
One  of  the  grounds  of  tbe  motion  for  a  new 
trial  is  tliat  the  verdict  la  contrary  to  the  ev- 
idence. 

The  evidence  tended  to  show  that  the  ap- 
pellant in  Sebastian  county.  Ark.,  some  time 
in  November,  1912,  did  steal  the  man  of  $65, 
the  property  of  a  "certain  white  man."  Bnt 
there  is  no  evidence  in  tbe  record  identifying 
the  money  which  appellant  Is  alleged  and 
shown  to  have  stolen  as  the  property  of  La- 
ther Stevens,  as  charged  in  the  Indictment 
There  is  a  total  lack  of  evidence  to  show  that 
the  "white  man,"  whose  money  appellant  la 
alleged  to  have  stolen,  was  Luther  Stevens. 
In  indictments  for  larceny  the  alleg;atlon  of 
ownership  is  material,  and  mnst  be  proved 
as  alleged.  Correctly  naming  tbe  owner  is 
essential  to  identify  the  stolen  property. 
Fletcher  v.  State,  97  Ai*.  1,  132  a  W.  918; 
Merrltt  v.  State,  73  Ark.  82,  83  S.  W.  330. 
See,  also,  Andrews  v.  State,  100  Atk.  184.  139 
S.  W.  1134 ;  McCowan  v.  State,  58  Ark.  17,  22 
S.  W.  955;  Blankenshlp  v.  State,  65  Ark. 
244,  18  S.  W.  64. 

As  the  evidence  failed  to  sustain  the  alle- 
gation that  the  money  was  the  property  of 
Luther  Stevens,  tbe  Judgment  must  be  re- 
versed and  tbe  cause  remanded  for  a  new 
triaL 


WARD  V.  COOPBR-SEABAN  GBOCERT 
CO. 

■(Supreme  Court  of  Arkansas.    June  9,  1913.) 

Evidence  (§  419*)— Pabol  Evidence  —  Cojr- 

SIDERATION. 

Where  a  bill  of  sale  of  a  grocery  bnsineaa 
conducted  by  plaintiff  provided  that  it  was  in 
consideration  of  ^500  and  the  vendee's  assump- 
tion of  an  indebtedness  due  defendant  of  $1,- 
731.29,  parol  evidence  was  admissible  to  show 
tliat  such  amount  had  been  ascertained  by  de- 
droting  from  the  actual  Indebtedness  of  plain- 
tiff to  defendant  the  amount  of  certain  notes 
pledged  to  secure  tbe  indebtedness,  on  an  issue 
as  to  the  ownership  of  the  notes,  since  such 
testimony  did  not  contradict  the  terms  of  the 
bill  of  sale,  bat  only  served  to  explain  it,  and 
show  how  tbe  parties  arrived  at  the  amount  dae 
from  plaintiff  to  defendant 

[Ed.    Note.— For   other   cases,    see    Evidence, 
Cent  Dig.  H  1912-1928:    Dec.  Dig.  i  419.*] 

Appeal  from  Circuit  Court,  Pulaakl  Coun- 
ty;  Guy  Fulk,  Judge. 
Action  by  W.  W.  Ward  against  the  Ooop- 


*For  other  cases  see  same  topic  and  section  NUMBER  in  Dec  Dig.  a  Am.  Dig.  Key-Ne.  Bertes  *  Rep'r  Iad« 
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er-Searan  Grocery  Company.    Verdict  for  de- 
fendant, and  plaintiff  appeals.    Affirmed. 

B.  L.  Floyd,  of  Little  Rock,  for  appellant 
3.  H.  Harrod,  of  Little  Rock,  for  appellee. 

HART,  J.  The  plaintiff,  W.  W.  Ward, 
brought  this  suit  against  the  Cooper- Searan 
Grocery  Company  to  recover  the  possession 
of  four  promissory  notes,  amounting  In  the 
aggregate  to  |665,  executed  by  W.  P.  and 
Frank  D.  Allen,  and  payable  to  himself. 
The  plaintiff  for  himself  testified  substan- 
tially as  follows: 

"The  notes  in  controversy  are  my  individ- 
ual property,  but  I  pledged  them  to  the 
Cooper-Searan  Grocery  Company  to  secure 
a  $500  note  of  the  Faulkner  Grocer  Compa- 
ny, of  which  I  was  a  member.  I  never  sold 
the  notes  to  the  defendant,  but  did  sell  to 
J.  B.  Dickinson  the  business  of  the  Faulkner 
Grocer  Company  in  Little  Rock,  Ark.,  and 
at  the  time  of  the  sale  executed  the  follow- 
ing instrument  of  writing: 

"  'Little  Rock,  Arkansas,  September  9,  1011. 
"  'Received  of  3.  B.  Dickinson  the  sum  of 
five  hundred  dollars  in  ipayment  of  business 
of  (formerly  Faulkner  Grocer  Company)  my- 
self at  223  West  Fifth  street  (West  Capitol 
Avenue),  In  Little  Rock,  Arkansas.  J.  B. 
Dickinson  to  assume  payment  of  accounts  as 
follows : 

Chas.  F.  Penzel  Grocery  (Company  |  133  83 
Cooper-Searan  Grocery  Company. .     1731  29 
Plunkett-Jarrell  Grocery   Company      297  47 
'"[Signed]    W.  W.  Ward.' 

"The  reason  the  notes  in  controversy  were 
not  delivered  to  me  at  the  time  the  sale 
was  made  was  that  Mr.  Dickinson  said  that 
the  notes  were  in  the  office  of  the  Little 
Rock  Trust  Company  as  collateral  security. 
The  above  exhibit  to  my  testimony  consti- 
tuted the  entire  agreement  between  us." 

S.  L.  White,  an  attorney  for  the  plaintiff, 
testified  that  he  drew  up  the  Instrument  cop- 
ied above,  and  that  it  reflected  the  entire 
agreement  as  stated  to  him  by .  the  parties 
who  were  present  at  the  time,  and  that  no 
reference  was  made  to  the  notes  In  contro- 
versy by  either  of  them  in  bis  presence. 

3.  B.  Dickinson,  for  the  defendant,  testi- 
fied :  "The  Faulkner  Grocer  Company,  a  busi- 
ness conducted  by  the  plaintiff,  was  about  to 
go  into  bankruptcy.  I  bought  out  the  busi- 
ness for  the  Cooper-Searan  Grocery  Compa- 
ny and  other  creditors  of  the  company.  I 
paid  the  plaintiff  $500  to  cover  his  exemp- 
tions, and  to  induce  him  to  make  the  sale 
instead  of  filing  a  petition  in  bankruptcy. 
He  executed  at  the  time  the  receipt  copied 
above  and  exhibited  with  his  testimony.  The 
amount  due  the  Cooper-Searan  Grocery  (Com- 
pany was  $1,731.29.  This  amount  was  arriv- 
ed at  this  way:  The  grocer  company  owed 
the  defendant  $2,403.79,  and  this  amount,  by 
agreement  betveen  us,  was  credited  with  the 


notes  In  controversy,  amounting  to  $665, 
leaving  a  balance  due  defendant  of  $1,731.- 
29." 

The  Jury  returned  a  verdict  for  the  de- 
fendant, and  the  plaintiff  has  appealed. 

Counsel  for  the  plaintiff  contends  that  the 
court  erred  in  permitting  3.  B.  Dickinson  to 
testify  that  at  the  time  of  the  sale  of  the 
grocery  business  by  the  plaintiff  ttiat  the 
plaintiff  agreed  to  and  did  turn  over  to  the 
defendant  the  notes  in  controversy,  to  be 
credited  on  the  debt  owed  by  him  to  the  de- 
fendant Counsel  insists  that  the  effect  of 
this  testimony  was  to  vary  and  contradict 
the  writing  copied  above,  which  he  contends 
was  the  entire  agreement  between  the  par- 
ties. In  the  case  of  J.  H.  Magill  Lumber 
Company  v.  Lane-White  Lumber  Company, 
90  Ark.  426,  119  S.  W.  822,  the  court  held: 
"Though  the  recitals  In  a  bill  of  sale  cannot 
be  contradicted  by  parol  evidence  for  the 
purpose  of  defeating  such  instrument,  It  is 
competent  to  prove  by  such  evidence  that 
the  consideration  has  not  been  paid  as  re- 
cited or  to  establish  the  fact  that  other  con- 
siderations not  recited  in  the  deed  were 
agreed  to  be  paid,  when  such  proof  does  not 
contradict  the  terms  of  the  writing."  In  the 
application  of  the  rule  there  announced,  we 
do  not  think  that  the  court  erred  in  admit- 
ting the  testimony.  The  testimony  did  not 
contradict  the  terms  of  the  writing,  but 
only  served  to  explain  It  It  was  competent 
to  show  how  the  parties  arrived  at  the 
amount  due  by  the  plaintiff  to  the  defend- 
ant, and  this  was  the  purpose  of  the  testimo- 
ny in  question. 

In  making  the  sale  Dickinson  was  acting 
as  representative  of  the  defendant  company, 
and  his  testimony  to  that  effect  did  not 
vary  or  alter  the  receipt  be  gave  to  the 
plaintiff.  His  testimony  in  this  respect  only 
served  to  Identify  the  principal  for  whom  he 
acted,  and  was  competent  for  that  purpose. 

The  Judgment  will  be  affirmed. 


ST.  LOUIS,  L  M.  &  S.  RT.  CO.  v.  STATE. 
(Supreme  Court  of  Arkansas.    June  9,  1913.) 

1.  Indictment  anu   Irfobuation    ({  25*) — 
Style  of  Court. 

Since  the  circuit  court  Is  the  only  court 
by  which  a  grand  jury  is  impaneled,  an  indict- 
ment, reciting  in  its  preliminary  clause  that 
"the  grand  jury  of  Cross  county,  in  the  name 
and  by  the  authority  of  the  state  of  Arkansas, 
accuse,"  etc.,  by  necessary  implication  stated 
the  name  of  the  court  in  which  the  indictment 
was  found,  as  required  by  Kirby's  Dig.  $  22^. 
[Ed.  Note. — For  other  cases,  ?ee  Indictment 
and  Information,  Gent  Dig.  {{  92,  108-114: 
Dec.  Dig.  i  25.*] 

2.  RAiutoADs  (I  255*)— Depots  —  Dxjtt  to 

Maintain  Agents. 

Evidence  that  a  merchant  who  conducted  a 
store  a  short  distance  from  defendant's  depot 
had  been  appointed  defendant's  agent  at  the 
place  in  question,  and  that  he  did  not  keep  the 
depot  open  or  attend  there  to  acoommodaU  ship- 
pers and  travelers,  was  sufficient  to  sustain  a 
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conviction  of  the  railroad  company  tor  failing 
to  keep  an  agent  at  its  depot  to  sell  ticketg,  r»- 
ceive  freight,  and  issue  bills  of  lading  therefor, 
and  deliver  freight,  as  rerquired  by  Act  April  13, 
1905  (Laws  1905,  p.  405). 

[Ed.  Note.— For  other  cases,  gee  Railroada, 
Cent  Dig.  H  773-788;  Dec  Dig.  I  255.*] 

Appeal  from  Orcait  C!ourt,  Cross  Coanty ; 
W.  J.  Driver,  Judge. 

The  St.  Louis,  Iron  Mountain  &  Southern 
Railway  Company  was  indicted  for  omitting 
to  keep  an  agent  at  its  depot  In  Levesque  to 
sell  tickets,  receive  freight,  issue  bills  of  lad- 
ing therefor,  and  deliver  freight,  and  It  ap- 
peals.   Affirmed. 

B.  B.  Kinsworthy,  R.  B.  Wiley,  and  T.  D. 
Crawford,  all  of  little  Rock,  for  appellant 
W.  L.  Moose  and  Jno.  P.  Streepey,  both  of 
Uttle  Rock,  and  M.  P.  Huddleston,  of  Para- 
gould,  for  the  State. 

McCUIiLOOH,  C.  3.  Appellant  was  In- 
dicted by  the  grand  Jury  of  Cross  county 
for  vlolaton  of  a  special  statute  approved 
April  13,  190S  (Laws  Ao5,  p.  405),  requiring 
appellant  to  erect  and  maintain  a  depot  at 
Levesque,  a  station  on  its  line  in  Cross  coun- 
ty. Ark.,  and  to  "keep  an  agent  at  its  depot 
at  Levesque  •  •  •  to  sell  tickets,  receive 
freight,  and  Issue  bills  of  lading  therefor, 
and  to  deliver  freight"  The  statute  provides 
that  each  violation  of  its  terms  shall  con- 
stitute a  misdemeanor,  punishable  by  fine  of 
not  less  than  $50  nor  more  than  $100,  and 
that  each  day  of  such  failure  or  refusal  to 
keep  an  agent  at  said  depot  shall  constitute 
a  separate  offense.  There  was  a  trial  before 
a  jury,  which  resulted  In  appellant's  convic- 
tion of  violating  the  statute,  and  Judgment 
was  rendered  for  recovery  of  the  fine  as- 
sessed by  the  Jury. 

[1]  There  are  two  questions  raised  on  this 
appeal,  one  as  to  the  validity  of  the  in- 
dictment; the  other  as  to  the  legal  suffi- 
ciency of  the  evidence.  The  validity  of  the 
indictment  is  attacked  on  the  ground  that  It 
does  not  contain  a  specification  of  the  name 
of  the  court  in  which  the  indictment  was  re- 
turned. The  statute  provides  that  an  indict- 
ment must  contain  "the  title  of  the  prosecu- 
tion, specifying  the  name  of  the  court  In 
which  the  indictment  is  presented,  and  the 
name  of  the  parties."  Kirby's  Dig.  J  2243. 
The  caption  of  the  Indictment  contains  the 
style  of  the  case,  "State  of  Arkansas  v.  St 
Louis,  Iron  Mountain  &  Southern  Railway 
Company,"  but  the  name  or  style  of  the 
court  Is  not  mentioned  in  the  caption.  The 
preliminary  clause  of  the  indictment  reads 
as  follows:  '^he  grand  Jury  of  Cross  coun- 
ty, in  the  name  and  by  the  authority  of  the 
state  of  Arkansas,  accuse  the  St  Louis,  Iron 
Mountain  ft  Southern  Railway  Company,  a 
corporation,  of  the  crime  of  failing  to  keep 
agent  at  depot  at  Levesque,  committed  as  fol- 
lows, to  wit"  We  are  of  the  opinion  that 
tliat  Is  sufficient,  by  necessary  implication. 


as  a  specification  of  the  name  of  tb»  court 
There  can  be  but  one  conrt  In  One  ooonty 
where  a  grand  Jury  is  impaneled,  and  that 
is  the  circuit  court;  and  a  specification  that 
the  presentation  is  by  "the  grand  jury  of 
Cross  county"  is  by  necessary  impllcatlou  a 
statement  that  it  is  in  the  circuit  court  of 
that  county.  If  the  name  of  tbe  court  is, 
either  in  express  words  or  by  necessary  im- 
plication, specified,  either  in  the  caption  or 
in  the  body  of  the  indictment  we  think  It  ij> 
sufficient  to  comply  with  the  requiremenbi 
o(  the  statute.  The  attack  on  the  validity  of 
the  Indictment  is  not  well  founded.  We 
are  also  of  tbe  opinion  that  the  evidence  is 
legally  sufficient  to  sustain  the  conviction. 

[2]  One  of  the  witnesses  testified  that  the 
agent,  who  was  a  merchant  and  conducted  a 
store  a  short  distance  from  the  depot,  did 
not  keep  the  depot  open  or  attend  there  for 
purpose  of  accommodating  shippers  and  tra<'- 
elers,  as  required  by  the  statute.  This  wit- 
ness was  contradicted  by  several  others  in- 
troduced by  appellant,  bnt  there  was  enough 
evidence,  we  think,  to  Justify  the  Jnry  in 
finding  that  the  terms  of  tbe  statate  bad  not 
been  complied  with. 

Judgment  affirmed. 


6AYLORD  y.  8TATEL 

(Supreme  Court  of  Arkansas.     June  2,  1913.) 

L  Cbiminal  Law  (|  1093*)— Bill  of  Excep- 
tions— EVIDENCE--C0NFE88I0W. 

A  bill  of  exceptions  reciting  that  what  fol- 
lowed was  tbe  testimony  in  the  case,  witfaoat 
affirmatively  stating  that  a  confession  was  rrad 
to  tbe  jury,  but  showing  that  it  was  iianded  to 
witnesses  who  identified  it,  and  that  the  clerk's 
filing  mark  appeared  upon  it  was  sufficient  to 
show  that  it  was  read  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  Jf  2828-2833,  2919,  2020;  Dec. 
Dig.  t  1093.*] 

2.  CRIMINAL  Law  (f  1169*)— Hasmlkib  Esbob 
—Admission  of  Evidknce. 

Where  a  written  confession  was  introduced, 
and  witnesses  relating  what  defendant  said 
therein  stated  no  more  than  what  it  contained. 
there  was  no  prejudice  in  admitting  their  testi- 
mony. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Big.  $<  754,  3088,  3130,  8137-3143: 
Dec  Dig.  I  1169.*] 

3.  Cbiminal   Law    (|    814*)— iNBTKuenoNS— 

APPLIC ABILITY  TO   ISSUES. 

Where  the  state  did  not  attempt  to  prove  a 
dying  declaration  of  the  deceased,  and  did  not 
rely  on  that  character  of  proof  to  sustain  the 
conviction,  an  instruction  that  there  were  no 
dying  declarations  to  be  considered  was  properly 
refused. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1821, 1833,  1839,  1860, 1885. 
1883,  1890,  1§24,  1979-1985,  1087;  Dec  Dig. 
J8l4.*] 

Appeal  from  Circuit  Court,  Conway  Coun- 
ty;   Hugh  Basham,  Judge. 

Boss  Gaylord  was  convicted  of  murder  in 
the  first  d^;ree,  and  he  appeala    Affirmed. 
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Jno.  E.  Clerget,  of  Morrniton,  for  appellant. 
Wm.  L.  Moose,  Atty.  Gen.,  and  Jno.  P.  Stree- 
pey,  AsBt  Att7.  Oen.,  for  the  State. 

McCUIXOGH,  G  J.  Tbl3  is  an  appeal 
from  a  Judgment  of  conviction  of  the  crime 
of  murder  in  the  first  degree.  Appellant, 
Bobs  Gaylord,  is  accused  of  murdering  one 
Herbert  Williams,  \rho  was  a  rural  mall 
carrier,  and  the  crime  was  committed  on  a 
country  road  while  Williams  was  on  his  route, 
collecting  and  delivering  mall.  Be  was  rid- 
ing a  bicycle,  and  he  was  found  desperately 
wounded  lying  on  the  roadside  near  the  bi- 
cycle. He  had  three  distinct  wounds  on  his 
head,  which,  according  to  the  testimony  of 
experts,  were  inflicted  by  a  blunt  Instrument, 
and  which  caused  his  death.  One  of  the 
blows  fractured  the  skull  and  proved  fatal, 
though  he  lived  nearly  a  month.  The  snr- 
geon  who  attended  him  testified  that  he  ap- 
peared to  be  In  a  dying  condition  from  the 
time  he  first  saw  him  after  the  wounds  had 
been  infiicted.  Appellant  was  arrested  the 
next  day,  and  the  state  adduced  at  the  trial 
proof  of  many  circumstances  which  tended  to 
establish  his  guilt.  In  addition  to  that,  it  was 
proved  by  testimony  of  several  witnesses 
that  he  made  a  confession  in  which  he  stated 
that  he  assaulted  Williams  and  inflicted  the 
blows  which  caused  his  death.  What  pur- 
ports to  be  a  written  confession,  signed  by 
appellant  and  attested  by  two  witnesses,  ap- 
pears In  the  record. 

[1]  The  first  and  principal  contention  of 
appellant's  counsel  is  that  the  bill  of  excep- 
tions does  not  show  that  the  written  con- 
fession was  read  to  the  Jury,  and  that  it  was 
Improper  to  admit  oral  testimony  as  to  its 
contents.  One  of  the  witnesses  testified  to 
an  independent  confession,  and  three  or  four 
witnesses  who  were  present  when  the  confes- 
sion made  In  the  Jail  of  Pulaski  county  was 
reduced  to  writing  were  introduced,  and  some 
of  them  stated  in  substance  what  appel- 
lant said.  We  are  of  the  opinion  that  the 
record  fairly  reflects  the  fact  that  the  writ- 


ten statement,  after  being  identified  by  the 
witnesses,  was  Introduced  in  evidence  and 
read  to  the  Jury.  It  was  banded  to  the  wit- 
nesses while  they  were  on  the  stand,  and 
they  Identified  It  The  filing  mark  of  the 
clerk  appears  on  the  paper,  and  in  the  bill 
of  exceptions  It  immediately  follows  the  tes- 
timony of  the  witnesses  who  Identified  it. 
It  is  true  the  instrument  is  not  preceded  by 
an  afl^lrmatlve  statement  t&at  It  was  then 
read  to  the  jury;  but  it  is  fairly  inferable 
from  the  way  In  which  It  appears  in  the  rec- 
ord that  it  was  read  to  the  Jury.  The  bill 
of  exceptions  recites  in  the  beginning  that 
what  follows  was  the  testimony  adduced  in 
the  case,  and  it  would  be  a  strained  construc- 
tion of  the  bin  of  exceptions  to  say  that  it 
falls  to  show  that  this  paper,  about  which 
all  the  witnesses  were  asked,  was  not  before 
the  Jury. 

[2]  The  witnesses  who  related  what  de- 
fendant said  In  his  confession  stated  noth- 
ing further  than  what  the  writing  itself 
showed,  and  It  is  therefore  unnecessary  to 
decide  how  far  the  state  had  the  right  to  go 
In  introducing  proof  concerning  the  confes- 
sion which  had  been  reduced  to  writing.  In- 
asmuch as  we  hold  that  the  writing  Itself 
was  Introduced,  and  that  the  witnesses  stat- 
ed no  more  than  what  it  contained,  no  prej- 
udice could,  in  any  event,  have  resulted. 

[3]  Error  of  the  court  is  assigned  in  re- 
fusing to  give  an  instruction  telling  the  jury 
that  there  were  "no  dying  declarations  of 
the  deceased  to  be  considered  in  the  case." 
The  state  did  not  attempt  to  prove  a  dying 
declaration  of  the  deceased,  and  did  not  rely 
on  that  character  of  proof  to  sustain  the 
conviction.  Therefore  It  was  unnecessary  to 
say  anything  about  a  dying  declaration  in 
the  instructions.  The  court  gave  correct  in- 
structions to  the  Jury  upon  all  the  phases  of 
the  case,  and  the  record  as  presented  to  us 
Is  entirely  free  from  error.  The  testimony 
is  aliundantly  suffldeut  to  sustain  the  ver- 
dict 

Judgment  aflSrmed. 
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PASCHAL   T.    INMAN. 
(Supreme  Court  of  Texas.    June  18,  1013.) 

1.  CocBTB  (S  247*)— State  Coubts— Texas— 

JUBISDICTION   OF  SUPREME   COURT. 

Under  Rev.  CIt.  St  1911,  art.  1622,  provid- 
ing that  all  causes  shall  be  carried  up  to  the  Su- 
preme Court  o{  writs  of  error  upon  final  judg- 
ment and  not  judgments  reversing  and  remand- 
ing causes,  the  Supreme  Court  can  take  juris- 
diction on  the  ground  of  conflict  of  decisions 
only  in  cases  in  which  the  jurisdiction  of  the 
Court  of  Civil  Appeals  is  not  final  and  in  which 
it  has  reversed  and  remanded  the  cause,  but, 
where  a  writ  of  error  is  allowed  on  the  ground 
of  conflict  of  decisions  in  a  case  in  which  the 
Supreme  Court  could  have  assumed  jurisdiction 
upon  other  ground*,  it  will.  If  deemed  sufficient, 
be  adjudicated. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  §8  487,  749,  761-754,  767,  769,  760,  7B2- 
784;    Dec  Dig.  8  247.*] 

2.  WErOHTS   AND   MEASURES   (|    1*)— RiGHT  TO 

Engage  in  the  Occupation. 

The  business  of  private  weighing  ia  a  le- 
gitimate vocation  and  falls  within  those  ordi- 
nary occuoations  which  a  citizen  is  privileged 
to  follow  as  an  Inalienable  right,  subject  only 
to  the  valid  exercise  of  the  police  power  of  the 
state. 

[£jd.  Note. — For  other  cases,  see  Weights  and 
Measures,  Cent  Dig.  g  1;    Dec.  Dig.  {  1.*] 

3.  Weights  and  Measures  (|  8*)— Pbitate 
Weigh  Masters— Right  of  Pubuo  Weioh- 
EB  TO  Enjoin. 

Rev.  Civ.  St  1911,  art  7828,  providing 
for  the  appointment  by  the  Governor  of  public 
weighers  m  cities  receiving  100,000  bales  of 
cotton  annually  and  for  the  appointment  and 
election  of  public  weighers  for  each  justice  pre- 
cinct which  was  first  enacted  in  1883,  omitted 
the  proviso  that  nothing  should  be  construed  so 
as  to  prevent  any  other  person  from  weighing 
cotton,  wool,  or  hides  when  requested  to  do  so 
by  the  owners.  Pen.  Code  1911,  art.  996,  which 
is  a  re-enactment  of  section  7  of  the  act  of 
1879  (Acts  16th  Leg.  c.  108),  declares  that  it 
shall  not  be  lawful  for  any  person  other  than 
the  regularly  appointed  weigher  or  his  deputy 
to  weigh  any  cotton,  wool,  sugar,  or  hides  re- 
quired to  be  weighed,  sold,  or  offered  for  sale  in 
any  city  having  a  public  weigher,  held,  that 
as  section  1  of  the  act  of  1879  provided  only  for 
the  appointment  of  public  weighers  in  certain 
designated  cities,  which  by  act  of  1883  were  fix- 
ed as  cities  receiving  100^000  bales  of  cotton  an- 
nually, and  as  Rev.  Civ.  St.  1911,  art  7830,  pre- 
scribing the  duties  for  public  weighers,  imposed 
the  same  duties  upon  private  weighers,  and  as 
article  7833  declares  that  it  shall  not  be  lawful 
for  any  factor,  commission  merchant  or  other 
person  to  employ  any  other  than  a  public 
weigher  or  his  deputy,  a  public  weigher  elected 
in  a  justice  precinct  cannot  enjoin  a  private 
weigher  from  carrying  on  his  business ;  the 
purpose  of  the  restrictive  statute  being  to  re- 
<]uire  cotton  factors  and  persons  receiving  much 
merchandise,  as  brokers,  to  patronize  public 
weighers  so  as  to  avoid  fraud,  and  the  penal 
provisions,  in  view  of  their  enactment,  only  ap- 
plying to  that  purpose. 

[EA.  Note.— For  other  cases,  see  Weights  and 
Measures,  Cent  Dig.  1 10 ;  Dec.  Dig.  |  8.*] 

Error  to  Court  of  Civil  Appeals  of  Fifth 
Supreme  Judicial  District 

Suit  by  Sam  Paschal  against  Hugh  Inman. 
A  Judgment  dissolving  a  temporary  injunc- 
tion was  affirmed  on  appeal  to  the  Court  of 
Civil  Appeals  (151  S.  W.  669),  and  plalntltr 
brlosB  error.    Affirmed. 


J.  H.  Beavers,  of  Winneiboro.  for  plaintiff 
in.  error.  Wilkinson  &  Wliklnaon,  of  Mt 
Vernon,  for  defendant  In  error. 

PHILLIPS,  J.  Alleging  himself  to  be  the 
duly  elected  and  qualified  public  weiglier  of 
Justice  pre(dnct  No.  4  of  Wood  county,  Sam 
Paschal  Instituted  this  suit  to  restrain  Bagli 
Inman  from  conducting  the  business  of  a  pri- 
vate weigher  in  such  precinct  and  for  tiie 
recovery  of  damages.  Inman  was  not  a  fac- 
tor or  commission  merchant  or  engaged  in 
like  business,  and  is  not  charged  with  liavliig 
been  employed  to  do  any  weighing  for  those 
engaged  in  such  business.  A  temporary  re- 
straining order  was  Issued  by  the  distrlet 
Judge  and  aftervrards  dissolved  upon  bearing 
at  ctiambers.  The  honorable  Court  of  ClvU 
Appeals  for  the  Fifth  District  affirmed  the 
order  of  dissolution,  holding  that  Inman  was 
entitled  to  pursue  his  business  of  private 
weighing  In  the  precinct  notwithstanding 
Paschal's  election  and  qualification  aa  the 
official  public  weigher.  161  S.  W.  669.  A 
writ  of  error  was  granted  because  of  the 
conflict  with  tills  holding  produced  by  the 
decision  of  the  honorable  Court  of  Civil  Ap- 
peals for  the  Seventh  District  in  the  case  of 
Perry  v.  Carlisle,  161  S.  W.  1155;  to  the 
effect  that  a  duly  elected  public  weigher  of 
a  Justice  precinct  is  entitled  to  enjoin  the 
pursuit  of  the  business  of  the  private  weigh- 
ing of  cotton,  wool,  sugar,  or  hides  by  other 
persons  in  such  precinct 

[1]  This  was  not  a  ground  authorizing  the 
granting  of  the  writ,  and  it  was  Improperly 
granted,  since  our  Jurisdiction,  because  of 
such  a  conflict  of  decision,  exists  only  in  cas- 
es of  which  the  Jurisdiction  of  the  Court  of 
Civil  Appeals  Is  not  final,  and  in  which  it 
has  reversed  the  judgment  of  the  trial  court 
and  remanded  the  cause.  Article  1522,  Re- 
vised Statutes  1911;  Gallagher  v.  Rahm,  88 
Tex.  514,  32  S.  W.  523.  But  as  the  case  is 
one  of  which  we  could  have  assumed  Juris- 
diction upon  other  grounds,  if  deemed  suf- 
ficient, and  is  before  us.  It  Is  probably  best 
that  we  settle  this  conflict  of  decision. 

We  shall  only  briefly  express  our  views, 
as  in  our  opinion,  the  holding  of  the  Court 
of  Civil  Appeals  in  the  present  case  Is  in 
accord  with  the  established  rule  of  decision 
upon  the  question.  Hedgpeth  v.  Hamilton 
Warehouse  Co.,  140  S.  W.  1084;  Id.  (Civ. 
App.)  128  S.  W.  709;  Whitfield  ▼.  TerreU 
Compress  Go^  26  Tez.  Civ.  App.  235,  62  S. 
W.  116;  Gait  t.  Holder,  32  Tez.  av.  App. 
564,  76  S.  W.  668;  Davis  t.  Mclnnla,  35 
Tex.  Civ.  App.  594,  81  S.  W.  75;  Gray  t. 
Eleazer,  43  Tex.  Civ.  App.  417,  94  S.  W.  91L 

[2,  3]  The  decision  of  the  Court  of  Civil 
Appeals  for  the  Seventh  District  In  Perry 
V.  Carlisle  Is  based  upon  the  omission  from 
article  4308,  tit  00,  of  the  Revised  Statutes 
of  1895,  as  amended  by  the  act  of  1899  (Acts 
of  1899,  p.  264)  and  bow  article  7828,  tit  132, 
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Revlaed  Statutes  of  ISll,  of  the  proviso  orig- 
inally enacted  as  a  i>art  of  section  1  of  the 
act  of  1883  (Acta  of  1883,  p.  83),  as  follows : 
"Provided  nothing  herein  contained  shall  be 
construed  so  as  to  prevent  any  other  person 
from  weighing  cotton,  wool  or  hides  when 
requested  so  to  do  by  the  owners  thereof — 
and  also  upon  article  996,  Revised  Criminal 
StatiTtes  of  1911,  which  Is:  "It  shall  not  be 
lawful  for  any  person  other  than  a  regularly 
appointed  weigher,  or  his  deputy,  to  weigh 
any  cotton,  wool,  sugar  or  hides  required  to 
be  weighed,  sold  or  offered  for  sale  In  any 
dty  having  a  public  weigher  duly  qualified. 
Any  person  or  persons  so  offending  shall  be 
deemed  guilty  of  a  misdemeanor,  and,  upon 
conviction  before  any  court  of  competent  ju- 
risdiction, shall  suffer  a  fine  of  five  dollars 
for  each  and  every  bale  of  cotton,  bale  or 
sack  of  wool,  hogshead  or  barrel  of  sugar, 
bale  or  loose  hide,  so  weighed."  Its  holding 
is  that,  because  the  proviso  noted  was  omit- 
ted in  the  enactment  of  present  article  7828, 
and  by  article  996  of  the  present  Penal  Code, 
it  Is  made  unlawful  for  any  person  other 
than  "a  regularly  appointed  weigher,  or  his 
deputy,"  to  weigh  certain  products  In  "a 
dty"  having  a  duly  qualified  public  weigh- 
er, the  business  of  the  private  weighing  of 
such  products  in  a  Justice  precinct  where  an 
official  public  weigher  has  been  elected  may 
not  be  conducted.  The  business  of  private 
weighing  is  a  legitimate  vocation  and  falls 
within  those  ordinary  occupatioDS  of  Ufe 
which  the  citizen  Is  privileged  to  follow  as 
an  Inalienable  right,  subject  only  to  such  re- 
straints and  limitations  as  may  be  imposed 
in  a  valid  exercise  of  the  police  power  of  the 
state.  Since  the  liberty  of  pursuit  as  to  such 
a  calling  Is  not  dependent  upon  legislative 
sanction,  the  authority  tor  its  abridgment 
must  rest  in  some  positive  and  valid  legal 
inhibition.  The  omission  from  the  amend- 
ment of  1899  of  the  proviso  of  the  act  of 
1883  would  not  of  itself,  therefore,  operate 
as  a  proscription  of  the  business  of  private 
weighing. 

It  is  clear  that  article  996  of  the  Penal 
Code  does  not  relate  to  the  private  weighing 
of  any  products  in  a  Justice  precinct  where 
a  public  weigher  has  been  elected.  It  is  a 
re-enactment  of  section  7  of  the  act  of  1870 
(Acts  of  1879,  p.  116).  It  was  not  carried 
forward  into  the  Revised  Penal  Cod^  of  1879. 
Its  provisions  wen  partly  embraced,  how- 
ever, in  article  4088  of  the  Revised  Civil 
Statutes  of  1879,  as  were  the  provisions  In 
part  of  section  8.  In  this  artlde  dvil  dam- 
ages only  were  made  recoverable  for  its  vio- 
lation. Article  4088  of  the  Revised  Civil 
Statutes  of  1879  was  not  re-enacted  in  the 
Revision  of  1895,  but. in  its  exact  language 
section  7  of  the  act  of  1879  was  enacted  as 
artlde  577  of  the  Revised  Penal  Code  of 
1895  and  has  been  carried  Into  the  present 
code  as  artlde  996. 

Section  1  of  the  act  of  1879  provided  only 


for  the  appointment  of  public  weighers  in 
six  designated  dtles  of  the  state  and  in  such 
other  dtles  and  towns  as  the  Governor  might 
deem  expedient  As  amended  by  the  act 
of  1883  and  re-enacted  as  article  4308,  Re- 
vised Statutes  1895,  it  provided  for  two  dis- 
tinct classes  of  public  weighers,  one  appoint- 
ive by  the  Governor  in  dtles  receiving  annu- 
ally over  100,000  bales  of  cotton,  and  the 
other  elective  for  dtles,  towns,  and  railroad 
stations  recdving  annually  less  than  100,000 
bales. 

Article  7828,  Revised  Statutes  of  1911,  be- 
ing article  4308  of  the  Revised  Statutes  of 
1895,  as  amended  by  the  act  of  1899  (Acts  of 
1899,  p.  264),  likewise  provides  for  two  dis- 
tinct classes,  one  appointive  in  dtles  receiv- 
ing annually  100,000  bales  of  cotton  and  the 
other  elective  In  Justice  precincts  in  counties 
having  no  dty  or  dtles  for  which  the  Gov- 
ernor is  by  the  act  authorized  to  appoint 
public  wdghers.  The  article  of  the  Penal 
Code,  upon  which  the  dedslon  In  Perry  t. 
Carlisle  was  in  part  predicated,  attempts  to 
make  unlawful  only  the  wdghlng  of  certain 
products  in  "a  city"  by  persons  other  than 
"a  regularly  appointed  wdgber  or  his  depu- 
ty." The  history  of  the  legislation  and  its 
own  terms  plainly  reveal  that  it  has  no  ap- 
plication to  private  wdghlng  in  a  justice 
preoinct  having  a  regularly  elected  weigher, 
which  was  the  character  of  case  presented 
in  Perry  v.  Carlisle  and  Is  here  Involved, 
even  if  it  Is  conceded  to  be  a  valid  qualifica- 
tion of  the  dominion  of  an  owner  over  his 
property  and  the  right  of  the  dtlzen  to  en- 
gage in  such  an  occupation. 

It  is  dearly  recognized  in  the  present  stat- 
utes tAat  the  election  of  a  public  weigher  In 
a  Justice  prednct  shall  not  operate  as  a  de- 
nial to  all  persons  of  the  right  to  therein 
pursue  the  business  of  private  weighing. 
Article  4314,  Revised  Statutes  of  1S95,  as 
amended  by  the  act  of  1899,  now  article  7833, 
Revised  Statutes  1911,  is  as  follows :  "It  shall 
not  be  lawful  for  any  factor,  commission 
merchant,  or  other  person  or  persons,  to  em- 
ploy any  other  than  a  public  wdgher,  or  his 
deputies,  to  wdgh  cotton,  wool,  sugar,  hay, 
or  grain,  or  other  produce,  sold  or  offered 
for  sale  in  any  dty  or  Justice  prednct  hav- 
ing a  public  weigher  duly  qualified ;  and  any 
person  or  person?  violating  the  provisions 
of  this  article  shall  be  liable  at  the  suit  of 
the  public  wdgher  of  such  dty  or  Justice 
prednct  to  damages  in  any  sum  not  less 
than  five  dollars  for  each  bale  of  cotton,  bale 
or  sack  of  wool,  ton  of  hay,  or  ton  of  grain, 
so  unlawfully  weighed,  to  be  recovered  In 
any  court  having  Jurisdiction  thereof." 

It  was  held  by  this  court  in  Hedgpeth  ▼. 
Hamilton  Warehouse  Company,  140  S.  W. 
1084,  in  keeping  with  the  construction  given 
in  Whitfield  v.  Terrell  Compress  Co.  and 
Gait  V.  Holder,  that  this  article  applies  only 
to  factors  and  commission  merchants  and 
persons  engaged  in  similar  business  and  does 
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not  deny  to  others  the  right  of  private  weigh- 
ing or  the  privilege  of  availing  themselves  of 
the  services  pf  private  ■weighers.  The  Leg- 
islature re-enacted  the  article  as  article  7833 
in  the  Revision  of  1911  after  it  had  received 
this  construction  in  the  two  cases  last  nam- 
ed, in  both  of  which  writs  of  error  were  de- 
nied. As  stated  in  Whitfield  v.  Terrell  Com- 
press Company,  the  purpose  of  this  statute 
is  not  to  protect  a  public  weigher  in  his  of- 
fice but  to  secure  to  owners  of  certain  fac- 
tored or  consigned  produce  the  rendition  of 
honest  weights  and  true  accounts.  To  in- 
sure the  weighing  of  the  produce  named  by 
a  public  weigher  in  cities  and  Justice  pre- 
cincts having  such  an  official  as  a  means  for 
the  accomplishment  of  this  purpose,  it  is 
made  unlawful  for  factors,  commission  mer- 
chants, and  other  persons  engaged  in  like 
business  to  employ  any  other  weigher  to  per- 
form the  service,  which  would  also  prohibit 
their  weighing  it  themselves.  The  statute, 
however,  does  not  propose'  to  limit  the  right 
of  other  persons  than  the  class  named  to 
make  use  of  the  services  of  private  weighers, 
but  leaves  it  unimpaired.  With  the  right  in 
all  such  other  persons  to  employ  their  serv- 
ices there  necessarily  exists  a  corresponding 
right  in  private  weighers  to  render  the  serv- 
ices and  pursue  the  business.  The  article 
of  the  Penal  Code  was  not  adverted  to  In 
either  of  these  decisions,  but  there  can  be 
no  doubt  that  this  statute  permits  private 
weighing  for  the  public  in  Justice  precincts 
having  an  official  weigher,  except  as  limited 
under  this  established  construction  of  Its 
provisions. 

Furthermore,  article  7830,  Revise^  Stat- 
utes 1911,  being  article  4310,  Revised  Stat- 
utes 1895,  as  amended  by  the  act  of  1899  and 
that  of  1903  (Acts  of  1903,  p.  218),  contains 
an  express  recognition  of  the  right  of  private 
weighing  for  the  public.  After  an  enumera- 
tion of  certain  requirements  to  be  observed 
by  public  weighers  in  respect  to  the  marking 
of  Wrights,  the  delivery  of  certificates,  the 
keeping  of  records,  etc.,  it  concludes  as  fol- 
lows: "The  provisions  of  this  article  shall 
also  apply  to  private  weighers  who  are  en- 
gaged In  weighing  for  the  public  as  well  as 
to  public  w«ighers." 

We  are  constrained,  therefore,  to  disap- 
prove of  the  holding  of  fiie  honorable  Court 


of  Civil  Appeals  for  the  SevenUi  DUtiict  In 
Perry  ▼.  Carlisle,  with  due  deference  to  that 
able  court  and  the  learned  Judge  wbo  wrote 
Its  opinion. 

The  Judgment  of  the  Court  of  Civil  Ap- 
peals is  affirmed. 


BRP  et  al.  ▼.  ROBISON,  Land  Office  ComV. 

(Supreme  Court  of  Texas.     Jane  27,   1913.) 

PUBUO  liANDS  ({  173*)— SOHOOI.  IiANDB— SaU 

— Pbick. 

A  sale  of  public  school  lands  at  a  price 
less  than  the  appraised  value  is  invalid. 

[Ed.  Note.— For  other  cases,  see  Public  Landi, 
Cent.  Dig.  Si  544-661;   Deo.  Dig.  «  173.*] 

On  motion  for   rehearing.     Motion  over- 
ruled. 
For  former  opinion,  see  165  S.  W.  isa 

PHILLIPS,  J.  We  have  carefully  consid- 
ered the  motion  for  rehearing,  but  adhere 
to  our  original  disposition  of  the  case. 

In  the  opinion  filed  appears  this  language: 
"It  furthermore  appears  from  the  petition 
that,  when  the  land  was  awarded  to  Erp 
at  the  price  of  $3  per  acre.  It  stood  apprais- 
ed at  $5  per  acre;  whereby  a  sale  was  ef- 
fected for  less  than  the  appraised  value  of 
the  land,  contrary  to  law."  This  is  possibly 
subject  to  the  construction  that  a  reappraise- 
ment  of  land  of  this  character  before  its 
award,  whereby  its  appraised  value  is  in- 
creased, would  of  itself  render  invalid  a 
sale  made  for  a  price  at  which  it  stood  ap- 
praised when  the  application  to  purchase 
was  filed.  It  was  not  our  purpose  to  deter- 
mine this  question,  since  Its  decision  was  un- 
necessary in  the  case.  What  we  intended  to 
make  clear  was  that  the  land  here  Involved 
was  not  sold  at  Its  appraised  value,  and  for 
this  reason  in  itself  the  sale  was  invalid. 
This  Is  true  since  the  land  was  not  capable 
of  sale  untU  after  a  legal  cancellation  of  the 
Chambers-Scbmltz  sale,  which  did  not  oc- 
cur until  March  25,  1905,  at  which  time  the 
land  stood  reappraised  at  ^  per  acre,  where- 
as the  sale  to  Erp,  upon  whldi  the  applica- 
tion for  a  mandamus  Is  based,  was  made  at 
(3  per  acre  under  his  premature  application 
of  February  8,  1905. 

The  motion  for  rehearing  la  overruled. 


•For  othsr  casw  se*  Mme  topic  and  mcUod  NUMBBR  In  Dee.  Dig.  ft  Am.  Dig.  Ker-No.  Series  Jb  B«p'r  ladezee 


Digitized  by 


Google 


Tex.) 


TRAMMEIX  V.  ROSEN 


1161 


TRAMMELL  et  ox.  t.  ROSEN. 
(Supreme  Court  of  Texas.    June  25,  1913.) 

1.  Appeal  and  Bbeob  (|  76*)— "Final  Judo- 
MKNT'  '—Essentials. 

To  be  final,  a  judgment  must  contain  the 
declaration  of  tbe  court  pronouncing  the  legal 
consequences  of  the  facts  found ;  and  recital 
therein  of  the  verdict  cannot  take  the  place  of 
the  court's  coDcIusion. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ||  426-428,  430,  ^1,  435- 
443 ;    Dec.   Dig.  g  76.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,   pp.  2774-2798;    voL  8,  p.  7663.] 

2.  Appeal  and  Ebbob  (I  SO*)— Final  Judo- 
vent— Disposition  OFUATTBB  BT  IMPUCA- 
TION. 

Though  as  matter  of  practice,  to  avoid 
confusion,  every  final  judgment  should  plainly, 
explicitly,  and  si>ecifically  dispose  of  each  and 
every  party  to  tbe  cause,  and  of  each  and  ev- 
ery issue  therein  presented  by  the  pleadings,  it 
is  not  necessary,  under  Rev.  Civ.  St  1911,  art 
1994,  as  to  form  of  judgment,  that  this  be 
done  to  make  a  judgment  final,  and  so  ap- 
pealable; but  an  bsue  may  be  disposed  of  by 
necessary  implication,  as  does  a  judgment  for 
tbe  amount  sued  for,  and  for  foreclosure  of  lien 
on  all  the  property,  dispose  of  the  defense  of 
homestead  as  to  one  of  the  tracts,  and  the 
counterclaim  for  damages. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  |$  429,  4£^  433,  &0,  456, 
457.  494-509;    Dec.  Dig.  {  80.*] 

Error  to  Court  of  Civil  Appeals  of  Second 
Supreme  Judicial  District 

Action  by  Sam  Rosen  against  W.  M.  Tram- 
mell  and  wife.  Appeal  by  defendants  from 
a  judgment  for  plaintiff  was  dismissed  by  tbe 
Court  of  CMl  Appeals  (153  S.  W.  164),  and 
defendants  bring  error.  Reversed  and  re- 
manded. 

Harris,  Harris  &  Young,  of  Ft  Worth, 
for  plaintiffs  in  error.  Slay,  Simon  ft  Wynn, 
of  Ft  Wortb,  for  defendant  in  error. 

HAWKINS,  J.  Defendant  In  error  sned 
W.  M.  Trammell  upon  certain  notes  exe- 
cuted by  blm  for  and  ^yurportlng  to  be  se- 
cured by  a  vendor's  lien  upon  certain  land, 
including  lot  7  In  block  56  of  Rosen  Heights 
addliion  to  Ft  Worth,  praying  judgment  up- 
on said  notes  and  for  foreclosure  of  said  lien 
upon  all  of  said  land.  Defendant's  wife 
made  Iierself  a  party  defendant  Defendants 
pleaded  that  lot  7  was  their  homestead  un- 
der an  oral  contract  of  pnrcba^se,  possession, 
and  occupancy,  and  valuable  Improvements 
made  by  them  thereon,  all  made  prior  to  pur- 
chase by  the  husband  of  the  other  lands  and 
execution  and  delivery  of  deed  conveying  to 
blm  all  of  said  lands,  including  lot  7,  and 
prayed  that  lot  7  be  established  as  tb^r 
homestead  and  exempted  from  said  lien.  De- 
fendants also  alleged  that  plaintiff  wrongful- 
ly and  maliciously  sued  out  a  writ  of  seques- 
tration under  which,  by  direction  of  plaintiff, 
said  alleged  homestead  and  certain  personal 
effects,  furniture,  eta,  were  seized  and  with- 
held from  them,  wherefore,  they  prayed  for 


actual  and  exemplary  damages.  The  trial 
court  peremptorily  instructed  the  Jury  to 
bring  in  a  verdict  against  W.  M.  TrammeU 
for  the  amount  of  notes  sued  on,  and  against 
both  defendants  for  foreclosure  of  said  Uen 
upon  all  of  the  property  described  in  plain- 
tifTs  petition,  and  against  defendants  on 
their  counterclaim;  and  the  jury  did  so. 
Thereupon  tbe  court  entered  judgment  ac- 
cordingly, in  usual  form,  except  that  It  made 
no  express  mention  of  said  counterclaim. 
The  verdict  of  the  jury  was  set  out  at  length 
in  said  judgment  Neither  verdict  nor  judg- 
ment expressly  mentioned  said  homestead 
claim.  The  terms  of  said  judgment  appear 
more  fully  in  the  opinion  of  the  Court  of  Civil 
Appeals,  reported  in  153  S.  W.  164.  Defend- 
ants appealed,  but  the  Court  of  Civil  Appeals 
dismissed  tbe  appeal  upon  the  ground  that 
said  judgment  of  the  district  court  is  not 
final,  in  that  It  fails  to  dispose  of  appel- 
lants' cross-action. 

[1]  The  Court  of  Civil  Appeals  correctly 
held  as  follows:  "It  can  make  no  difference 
that  the  verdict  of  the  jury  does  dispose  of 
the  defendant's  cross-action,  and  that  such 
verdict  is  recited  in  the  judgment  The  ver- 
dict but  constitutes  the  facts  as  ascertained 
in  one  of  tbe  methods  provided  by  the  law, 
and  cannot  be  made  to  supply  the  court's 
conclusion  thereon.  To  be  final,  the  judg- 
ment should  further  contain  the  declaration 
of  the  court  pronouncing  the  legal  conse- 
quences of  the  facts  found.  See  Fitzgerald 
V.  Evans  et  al.,  63  Tex.  461;  Mayfleld  v. 
State,  40  Tex.  289;  Land  &  Loan  Co.  v. 
Winter,  93  Tex.  660,  57  S.  W.  39;  the  un- 
published opinion  of  this  court  in  cause  No. 
5324,  Van  Chapman  v.  Warden,  163  8.  W. 
937 ;  section  2,  iteeman  on  Judgments." 

[1]  Tbe  controlling  issue  here,  as  this  case 
is  presented  to  us,  is.  Was  the  judgment  in 
question  final?  If  final,  the  appeal  of  plain- 
tiffs in  error  should  have  been  entertained 
by  the  Court  of  Civil  Appeals ;  if  not  final, 
tbe  action  of  that  court,  dismissing  said  ap- 
peal must  be  sustained.  Upon  that  issue 
there  have  long  been  in  this  state,  two  well- 
defined  and  sharply  conflicting  lines  of  de- 
cisions by  Courts  of  Civil  Appeals.  Such 
conflict  arises,  principally,  it  seems,  upon 
the  construction  given  to  article  1994,  Re- 
vised Statutes  1911,  relating  to  the  form  of 
judgments  of  district  and  county  courts; 
those  Courts  of  Civil  Appeals  who  adhere 
to  a  strict  rule  of  construction  in  the  prem- 
ises, holding  that  a  judgment  which  does 
not,  in  express  terms,  specifically  dispose 
of  a  cross-action  or  counterclaim  is  not  a 
final  Judgment  such  as  will  support  an  ap- 
peal, and  those  who  adhere  to  a  more  lib- 
eral rule  of  construction,  holding  that  a 
Judgment  may  be  final  even  though  it  dis- 
poses of  such  cross-action  or  counterclaim 
by  necessary  implication  only,  without  ex- 
pressly mentioning  it     Said  statute  is  as 
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follows:  "Article  1994  (1336).  The  Judgment 
of  the  court  shall  conform  to  the  pleadings, 
the  nature  of  the  case  proved  and  the  ver- 
dict. If  any,  and  shall  be  so  framed  as  to 
give  the  party  all  the  relief  to  which  be  may 
be  entitled  either  In  law  or  equity." 

As  pointed  out  in  this  case  by  Chief  Justice 
CJonner,  of  the  Court  of  Civil  Appeals  for 
the  Second  District,  that  court  has  steadily 
and  conslstenly  held  to  the  stricter  rule  of 
construction,  and  has  repeatedly  refused,  as 
in  this  case,  to  entertain  Jurisdiction  of  an 
appeal  from  a  Judgment  which  disposed  of  a 
cross-action  or  counterclaim  by  Implica- 
tion only.  Riddle  v.  Bearden,  36  Tex.  Civ. 
App.  97,  80  S.  W.  1061 ;  Huggins  v.  Reynolds) 
51  Tex.  av.  App.  504,  112  S.  W.  116;  Lewis 
V.  KeUey,  146  S.  W.  1197.  See,  also,  Wil- 
Uams  V.  Bell,  53  Tex.  Civ.  App.  474,  116  a 
W.  837.  To  the  same  effect  are  the  follow- 
ing decisions  of  the  Court  of  Civil  Appeals 
for  the  Third  District:  G.,  C.  &  S.  F.  Uy. 
Co.  V.  Stephenson,  26  S.  W.  236;  Clopton  v. 
Herring,  26  S.  W.  1104;  Sapp  v.  Anderson, 
135  S.  W.  1068.  See.  also,  Hedrick  v.  Smith, 
146  S.  W.  305. 

The  Court  of  Civil  Appeals  for  the  Fourth 
District  holds  in  accordance  with  the  more 
liberal  rule  of  construction,  treating  as  final 
certain  judgments  which  did  not  specifically 
mention  or  expressly  dispose  of  pleas  of  re- 
convention, set-off,  etc.  Hoefllng  v.  Dobbin, 
40  S.  W.  58 ;  Lewis  v.  Smith,  43  S.  W.  294 ; 
Bemus  V.  Donlgan,  18  Tex.  Civ.  App.  125, 
43  S.  W.  1052 ;  Klrby  v.  Unn,  34  8.  W.  162. 
See,  also,  American  Road  Mch.  Co.  v.  City 
of  Crockett,  49  S.  W.  251;  WooUey  v.  Sul- 
Uvan,  43  S.  W.  919;  N.  Y.  &  T.  Land  Co. 
v.  Votaw,  52  S.  W.  125;  Swearlngen  v.  Wll- 
liams,  28  Tex.  Ov.  App.  659,  67  B.  W.  1061. 

To  the  same  effect  were  the  decisions  of 
the  Court-  of  Civil  Appeals  for  the  Fifth 
District  In  Bowman  v.  Salgling,  111  S.  W. 
1082,  and  Craln  v.  Ins.  Co.,  56  Tex.  Civ. 
App.  406,  120  S.  W.  1099,  Citing  Rackley  v. 
Fowlkes,  89  Tex.  613, 36  S.  W.  77 ;  and  Davles 
V.  Thomson,  92  Tex.  391,  49  8.  W.  215;  liew- 
Is  V.  Smith,  supra ;  Bemus  v.  Donlgan,  supra. 

These  decisions  of  the  Courts  of  Civil  Ap- 
peals for  the  Fourth  and  Fifth  Districts,  re- 
spectively, proceed  upon  the  theory  that  the 
general  Judgment  In  favor  of  plaintiff  against 
the  defendants  adjudicates  all  matters  plead- 
ed in  the  cross-action  as  effectually,  for  all 
practical  purposes,  as  though  the  Judgment 
embodied  an  express  finding  thereon  in  a 
specific  gum  in  favor  of  defendants,  and  then 
deducted  that  sum  from  the  gross  amount 
found  for  plaintiff.  We  think  that  reasoning 
is  sound,  although  the  form  of  such  Judgment 
is  not  commendable. 

In  son^e  of  the  foregoing  cases  Linn  v. 
Arambould,  55  Tex.  611,  and  Texas  &  Pacific 
Ry.  Co.  V.  Ft  Worth  Street  Ry.  Co.,  75  Tex. 
82,  12  S.  W.  977,  are  cited  in  support  of  the 
strict  construction  and  holding  above  moi- 
tioned. 


It  must  be  conceded  that  certain  expres- 
sions of  the  Commission  of  Appeals  in  the 
Linn  Case  tend  that  way.  But  we  do  not 
attach  much  Importance  to  that  case.  In 
considering  the  question  before  us,  becanse 
the  Judgment  of  the  trial  court  therein  re- 
cited that  the  decree  in  that  cause  canceling 
the  deeds  should  be  held  in  abeyance  tintll 
that  court  should  determine  the  amount  of 
purchase  money  paid  by  defendants,  and  that 
a  new  trial  had  been  granted  for  that  pur- 
pose. The  Judgment  upon  which  the  appeal 
in  that  case  was  based  was  therefore  clearly 
not  a  final  Judgment;  but  that  case  and 
this  are  obviously  and  essentially  different 
on  the  facts.  Moreover,  much  of  the  diacna- 
sion  of  principles  In  the  Linn  Cases  tends  to 
support  the  more  liberal  rule  of  conatroc- 
tion. 

In  the  Railway  Case,  supra,  this  conrt. 
citing  and  following  the  linn  Case,  dismissed 
the  appeal,  holding  that  the  Judgment  of 
the  trial  court  was  not  final ;  but  that  Judg- 
ment was  one  wher^n,  at  plaintiff's  request, 
its  application  for  an  injunction  was  dis- 
missed, at  its  cost,  leaving  entirely  undis- 
posed of  the  defendant's  plea  in  reconvention 
for  damages  for  wrongfully  suing  out  tlie 
injunction,  so  that  case  is  not  in  point 

In  Rackley  v.  Fowlkes,  89  Tex.  613,  38 
a.  W.  77,  this  court  held:  "The  proposition 
seems  to  be  sound  in  principle  and  well  sap- 
ported  by  authority  that  where  the  pleadings 
and  Judgment  in  evidence  show  that  the 
pleadings  upon  which  the  trial  was  had 
put  in  issue  plaintiff's  right  to  recover  upon 
two  causes  of  action,  and  the  Judgment 
awards  him  a  recovery  upon  one,  but  is 
silent  as  to  the'  other,  such  Judgment  is 
prima  fade  an  adjudication  tliat  he  was 
not  entitled  to  recover  upon  socb  other 
cause." 

Davies  v.  Thomson,  92  Tex.  391,  49  &  W. 
215,  was  a  suit  by  the  h^rs  of  Thomson,  de- 
ceased, against  the  heirs  and  administrator 
of  Davles,  deceased,  for  recovery  of  one-half 
of  certain  real  and  personal  property  held 
and  controlled  by  Davles  at  the  time  of  his 
death,  and  one-half  of  all  increase  and  gains 
in  said  property  since  his  death,  and  one- 
half  of  all  money  received  from  sales  of  any 
of  said  property  since  that  time.  If  the  al- 
legations of  the  petition  were  true,  plaintiffs 
were  entitled  to  recover  everything  sued  for 
by  them.  The  Jury  found  simply  "for  the 
plaintiffs  in  the  sum  of  $14,000."  The  conrt 
entered  Judgment  accordingly.  Upon  appeal, 
this  question  was  certified  to  this  court:  "Is 
the  Judgment  a  final  Judgment  from  which 
an  appeal  may  be  taken?  The  contention  is 
that  the  verdict  and  Judgment  should  have 
in  terms  made  some  disposition  of  the  real 
estate."  In  answering  said  question  this 
court  quoted  approvingly  the  foregoing  ex- 
cerpt from  its  opinion  in  the  Rackley  Case, 
and  added:  "The  proposition  there  announc- 
ed was  directly  involTed  in  the  decision  of 
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tbat  case,  and  Is  dedatve  of  the  question 
certified.  The  Judgment,  In  our  opinion, 
should  be  construed  to  mean  that  the  plaintttTs 
recover  of  the  defendants  the  sum  of  $14,000 
and  costs,  and  tbat  they  are  to  take  nothing 
more  titber  In  the  property  claimed  or  in 
money.  We  answer  the  question  in  the  af- 
flrmative." 

The  principle  which  controlled  the  last- 
mentioned  two  cases  is,  we  think,  appllqable 
in  great  measure  to  this  case.  The  rule  is 
thus  stated  in  Freeman  on  Judgments,  i 
279,  and  note  1:  "There  is  no  doubt  that  If 
a  set-off  is  presented  by  defendant  in  his 
pleadings,  and  attempted  to  be  supported  by 
evidence  to  the  Jury,  It  will,  whether  allowed 
or  disallowed,  become  res  Judicata.  It  is 
settled  by  the  Judgment  as  conclusively,  when 
it  does  not  appear  to  have  been  allowed,  as 
though  there  were  an  express  finding  against 
It"  "Wright  v.  Salisbury,  46  Mo.  26;  Nave 
T.  Wilson,  33  Ind.  294 ;  Howe  t.  Lewis,  121 
Ind.  110  [22  N.  E.  978];  Stevens  v.  Miller, 
13  Gray  [Mass.]  283;  Worrel  v.  Smith,  6 
Colo.  141;  Ruegger  v.  Indianapolis,  etc.,  R. 
R.  Co.,  103  lU.  449.  Nor  U  it  material  that 
the  evidence  to  support  a  set-off  was  ex- 
cluded because  insufiicient.  Green  v.  San- 
born, 160  IMass.  454  [23  N.  E.  224]." 

We  feel  constrained  to  hold  tbat  the  Judg- 
ment of  the  trial  court,  although  irregular 
and  imperfect  in  form,  is  sufficient  to  sup- 
port the  appeal.  However,  we  feel  impelled 
to  say,  also,  that  we  think  that,  as  a  matter 
of  practice^  and  to  avoid  confusion,  every 
final  Judgment  should  plainly,  explicitly,  and 
specifically  dispose  of  each  and  every  party 
to  the  cause,  and  of  each  and  every  issue 
therein  presented  by  the  pleadings. 

The  Jndgntent  of  the  Court  of  Civil  Ap- 
peals is  reversed,  and  the  cause  is  remanded 
to  that  court 


CITT  OP  BROWNWOOD  et  al.  ▼.  BROWN 
TELEX3RAPH  ft  TELEPHONE  CO. 

(Sapreme  Court  of  Texas.    June  18,  1913.) 

1.  Teleohaphs  and   Tblkphonm  (I    10*)— 
RioHT  TO  Roads  and  Stbeets. 

Rev.  Civ.  St.  1911,  art.  1231,  authorixing 
corporations  created  for  coQBtructing  magnetic 
telegraph  lines  to  set  their  poles  and  wires 
along  roads  and  streets,  includes  long-distance 
telephone  lines. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  {  6;    Dea  Dig.  | 

2.  Tkleoraphs   and    Tklephonks   (|   10*)— 
Control  of  Streets— Rioht  of  City. 

Tinder  Rev.  Civ.  St.  1911,  arts.  1'231,  1236, 
providine  tbat  telegraph  corporations  may  set 
their  poles  and  wires  along  and  across  any  of 
the  public  roads  and  streets  of  the  state  in  such 
a  manner  as  not  to  incommode  the  public  use 
thereof,  and  tbat  the  corporate  authorities  of 
any  city,  town,  or  village  through  which  the 
line  of  any  telegraph  corporation  is  to  pass 
may,  by  ordinance,  specify  where  the  poles  shall 
be  located,  and  after  the  erection  may  direct 
alterations,   the  right  of  a  long-distance   tele- 


phone company  to  pass  through  a  city  or  town 
over  and  apon  its  streets  is  absolute,  although 
the  city  may  enforce  reasonable  regulations. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  §  6;  Dec.  Dig.  | 
10.*] 

3.  Telegraphs  and  Telephones  (}  10*)— Use 
OF  Stbeet— Apfuoation  roB  Pebhit— Ceb- 
TIFIBD  Check. 

A  city  cannot  refuse  a  long-distance  tele- 
phone company  a  permit  to  erect  poles  in  the 
streets  on  the  gronnd  that  it  deposited  a  certi- 
fied check  instead  of  money  to  cover  any  dam- 
ages, and  accepted  only  the  civil  ordinances  of 
the  town,  for  the  check  was  equal  to  cash,  and 
the  acceptance  of  civU  ordinances  embraced  all 
that  were  regulatory. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  {  6;  Dec.  Dig.  i 
10.*] 

4.  Teucoraphb  AND  Telephones  (|  10*)— Use 
OF  Street— ADOPTION  of  Ordinance. 

A  municipal  corporation  cannot  require  a 
lon^-distance  telephone  company  to  adopt  its 
ordinances  as  a  condition  precedent  to  the  use 
of  the  streets  granted  by  Rev.  Civ.  St  1911, 
art  1231,  for  it  Is  the  right  and  duty  of  the 
city  to  enforce  its  ordinances  prescribing  rea- 
sonable regulations,  whether  acceptable  to  the 
company  or  not 

[Ed.  Note. — For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  |  6;  Dec  Dig.  { 
10.*] 

6.  Teleohaphs  and  .Telephones  (|  10*)— 
Rights  to  Stbeet— REauLAXiON  bt  City- 
Waives. 

A  city,  being  without  right  to  exclude  a 
long-distance  telephone  company  from  using  its 
streets,  but  having  merely  a  right  to  regulate 
the  same,  waives  the  right  of  regulation  by  re- 
fusing to  prescribe  the  streets  to  be  used  and 
the  details  of  construction,  and  having  threat- 
ened to  criminally  .prosecute  and  punish  the 
employes  of  tbe  company  for  using  the  streets, 
the  company's  right  will  be  enforced  by  injunc- 
tion. 

[EM.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  |  6;  Dec  Dig.  i 
10.*] 

Error  to  Court  of  Civil  Appeals  of  Third 
Supreme  Judicial  District 

Suit  by  the  Brown  Telegraph  ft  Tel^hone 
Company  against  the  City  of  Brownwood  and 
others.  Judgment  for  plaintiff  was  affirmed 
by  the  Court  of  avil  Appeals  (162  S.  W.  709), 
and  defendants  bring  error.    Affirmed. 

Paul  Harrell  and  Harrison  ft  Waymann, 
all  of  Brownwood,  and  Chilton  ft  Chilton,  of 
Dallas,  for  plaintiffs  in  error.  I.  J.  Uice,  of 
Brownwood,  and  E.  B.  Anderson,  of  Gold- 
thwaite,  for  defendant  In  error. 

BROWN,  O.  J.  The  writ  of  error  was 
granted  in  this  case  in  order  that  this  court 
might  have  the  benefit  of  a  discussion  of  the 
issues  of  law  which  are  important  We  have 
heard  counsel  on  each  side  present  ably  and 
elaborately  the  Issues  as  they  respectively 
believe  them  to  be  applicable  to  tbe  facts. 

In  his  usual  careful  and  thorough  manner 
Judge  Rice  has  stated  the  case  and  carefully 
analyzed  the  facts.  We  adopt  his  statement 
as  follows: 

"This  suit  was  brought  by  appellee  to  re- 
strain by  Injunction  the  officers  and  agents  of 


*For  other  cases  sea  same  topic  and  section  NUMBER  in  Deo.  Dig.  t  Am.  Dig.  Kay-No.  Series  *  Rep'r  Indazas 
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appellant  from  prosecuting,  arresting,  or  in 
any  manner  Interfering  with  appellee  or  Its 
servants  in  the  erection  and  construction  of  a 
telephone  line  in  and  upon  certain  streets  of 
the  city  of  Brownwood,  wherein  a  temporary 
restraining  order  was  issned  as  prayed  for. 

"Prior  to  the  institution  of  this  suit,  ap- 
pellee, who  Is  duly  Incorporated  under  the 
laws  of  this  state  for  conducting  a  telegi'aph 
and  telephone  business,  filed  with  the  city 
council  of  the  city  of  Brownwood,  which  Is  a 
city  Incorporated  under  the  general  laws  of 
this  state.  Its  petition,  stating  that  its  domi- 
cile was  at  Goldthwalte,  Tex.,  and  that  it  de- 
sired to  build  a  telephone  line  for  long-dis- 
tance service  from  the  city  of  Temple,  along 
the  right  of  way  of  the  Gulf,  Colorado  & 
Santa  F6  Railway  to  Brownwood,  and  pre- 
sented therewith  for  its  inspection  and  ap- 
proval a  map  or  plat  of  the  route  of  the  pro- 
posed telephone  line  Into  said  city,  showing 
the  streets  and  alleys  to  be  occupied  and  the 
location  of  each  pole  and  fixture  to  be  con- 
structed, representing  that,  in  accordance 
with  said  map  they  would  erect  36  poles,  for 
which  it  tendered  a  certified  check  for  the 
sum  of  $90,  payable  to  the  dty  treasurer  of 
said  city,  for  the  purpose  of  holding  the  dty 
harmless  against  any  damage  that  might  be 
done  to  its  ridewalks,  streets,  or  alleys  in 
the  erection  thereof,  to  be  returned  when  the 
city  marshal  should  report  that  the  condi- 
tions of  the  ordinances  relating  to  telephone 
lines  shall  have  been  complied  with.  Fur- 
ther representing  that  it  desired  to  erect 
poles  and  fixtures  for  the  aforesaid  line  un- 
der the  provisions  of  the  ordinances  having 
reference  to'  the  construction  of  telephone 
lines,  the  same  being  articles  108  to  116,  in- 
clusive, of  the  civil  ordinances  of  said  city, 
declaring  its  acceptance  of  all  the  provisions 
of  said  ordinances,  and  agreeing  to  abide  by 
all  ordinances  and  regulations  thereafter  to 
be  adopted  relating  to  such  lines,  and  fur- 
ther agreeing  to  permit  the  dty  of  Brown- 
wood to  occupy  and  use  the  top  cross-arm  of 
any  poles  so  to  be  erected  by  it,  for  tele- 
phone, telegraph,  police  calls,  or  fire  alarm 
purposes,  free  of  charge,  praying  that  said 
city  conndl  accept  the  tender  so  made,  ap- 
prove the  map  and  plat  and  the  proposed 
setting  and  construction  of  the  poles  and  fix- 
tures, and  in  the  event  said  plat  or  route 
may,  for  any  reason,  be  objectionable,  or  any 
I)art  of  the  same,  then  asking  the  council  to 
point  out  such  objection,  to  the  end  that  snch 
plat  and  route  along  the  streets  and  alleys 
of  the  dty  may  be  changed  to  meet  such  ob- 
jection. 

"Said  dty  had  theretofore  enacted  the  fol- 
lowing ordinances  relating  to  the  construc- 
tion of  telephone  lines,  designated  under  the 
head  of  'Criminal  Ordinances,'  to  wit: 

"'Art  108.  All  telegraph  and  telephone 
poles  as  berdn  Qrovided  shall  be  of  sound 
timber,  not  less  than  five  inches  in  diameter 
at  the  upper  end,  straight,  shapely  and  of 


uniform  size,  neatly  planed  or  shaved  and 

thoroughly  painted  with  lead  and  oil,  paint 
of  such  coloring  as  the  dty  conndl  may  di- 
rect, and  shall  be  supplied  with  iron  steps 
commencing  within  twelve  feet  of  the 
ground  and  reaching  the  arms  supporting  the 
wires.  Said  wires  shall  be  ran  at  a  bdgjit 
of  not  lees  than  twenty-four  feet  from  the 
ground,  and  the  arms'  lengths  shall  be  deter- 
mined by  action  of  the  dty  coondL  When 
poles  or  other  fixtures  are  erected  on  a 
street  they  shall  be  placed  if  practicable,  on 
the  outer  edge  of  the  sidewalk  just  inside  of 
the  curbstone  or  a  line  dividing  the  lots  of 
property  owners,  but  In  no  case  to  be  placed 
so  as  to  interfere  with,  or  damage  the  cnrb- 
stone,  trees  or  other  public  or  private  prop- 
erty.' 

"  'Art.  110.  That  any  person  or  corporation 
desiring  to  erect  or  construct  said  poles  or 
fixtures,  shall  make  a  deposit  of  $2.50  for 
each  and  every  pole  to  be  erected,  and  the 
same  shall  be  held  by  the  dty  treasurer  for 
the  purpose  of  holding  the  dty  harmless 
against  any  damage  caused  to  sidewalksL 
streets  and  alleys  in  the  erection  of  poles, 
and  the  said  deposit  shall  be  returned  to  the 
parties  making  the  same  when  the  dty  mar- 
shal shall  report  that  the  conditions  of  this 
chapter  have  been  complied  with,  and  such 
persons  shall  first  submit  to  the  dty  conndl 
for  its  approval  a  map  or  plat  of  the  route 
of  the  proposed  line  or  lines,  showing  the 
streets  and  alleys  to  be  occupied  and  loca- 
tion of  each  pole  or  fixture  to  be  constructed 
Unless  the  dty  conndl  approves  of  the  same, 
such  person  or  corporation  or  thdr  agents 
shall  have  no  right  to  erect  such  poles,  or 
construct  such  fixtures.  All  work  pertaining 
to  the  erection  or  construction  of  sudi  poles 
on  any  sidewalk  or  alley,  shall  be  done  under 
the  supervision  of  the  dty  coundl,  and  the 
pavement  shall  be  restored  to  its  original  con- 
dition as  soon  as  possible.' 

"Article  112  provides  tibat  "all  persons, 
companies  or  corporations  desiring  to  erect 
poles  and  fixtures  under  the  provisions  of 
this  ordinance  shall  first  file,  in  the  office  of 
the  city  secretary  a  written  acceptance  of  all 
the  provisions  of  this  ordinance;  also  a  writ- 
ten agreement  permitting  the  city  of  Brown- 
wood to  occupy  and  use  the  top  cross-arms  of 
any  pole  erected  for  the  use  of  said  dty  for 
telegraph,  telephone,  police  calls  or  fire 
alarm  purposes,  free  of  charge.' 

"Article  114  of  said  ordinances  provides 
that  'every  violation  of  any  of  the  provisions 
of  the  articles  under  the  subject  of  "oftenses 
pertaining  to  poles  and  wires"  shall  consti- 
tute a  misdemeanor,  and  the  persons  or  com- 
panies or  corporations,  or  any  employe,  agent, 
local  manager  or  officer  thereof  in  Brown- 
wood violating  any  of  said  providons  shall, 
upon  conviction  in  the  corporation  court,  be 
fined  in  any  sum  not  less  than  twenty-fire 
dollars  nor  more  than  one  hundred  doUan 
for  each  offense.' 
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"On  the  letb  of  April,  1012,  by  moUon,  aaid 
petition  waB  referred  to  tbe  street  commit- 
tee to  Investigate  and  make  a  report  at  tlie 
next  regular  meeting  of  said  counsel,  which 
on  the  7tb  of  May  thereafter  reported,  to  the 
effect  that  they  had  Investigated  the  route 
over  which  said  company  proposed  to  enter 
said  dty,  and  that  tbey  found  no  objection 
to  the  use  of  the  streets  and  alleys  for  the 
construction  of  said  line  Into  the  dty  of 
Brownwood  as  designated  on  the  map  of 
said  route,  provided  that  the  construction  of 
the  same  compiled  In  all  respects  with  the 
ordinances  relative  to  the  construction  of 
such  lines  In  said  dty,  and  that  the  legal 
rights  of  all  other  telephone,  telegraph,  and 
electric  light  companies  be  respected.  Hear- 
ing upon  this  report  was  postponed  until  the 
2l8t  day  of  Slay  thereafter,  whereupon,  after 
being  duly  considered,  the  coancil  refused  to 
concur  therein,  and  denied  such  permit  to 
the  company,  ordering  that  Its  petition,  map, 
and  certified  check  be  returned.  At  this  time 
appellee  had  already  constructed  Its  line  from 
Goldthwalte  to  the  city  of  Brownwood,  some 
$700  worth  of  material,  with  tbe  view  of 
constructing  Its  line  In  said  town,  but  was 
prevented  from  so  doing  by  threats  of  prose- 
cution on  the  part  of  the  officers  of  said  city. 
In  the  event  It  undertook  so  to  do.  Thereup- 
on appellee  presented  Its  petitkHi  to  the  dis- 
trict Judge,  setting  up  these  facts,  as  well 
as  others  which  may  hereafter  be  noticed, 
praying  for  a  writ  of  Injunction  as  hereto- 
fore Indicated,  which  was  granted  and  the 
case  set  for  hearing." 

[1]  Article  1231,  Revised  Statutes  1911, 
reads:  "Corporations  created  for  the  purpose 
of  contracting  and  maintaining  magnetic  tele- 
graph lines  are  authorized  to  set  their  poles, 
piers,  abutments,  wires  and  other  fixtures 
along,  upon  and  across  any  of  the  public 
roads,  streets  and  waters  of  this  state,  In 
such  manner  as  not  to  Incommode  the  public 
in  the  use  of  such  road,  streets  and  waters." 
In  San  Antonio  ft  A.  P.  By.  Co.  v.  S.  W.  Tel. 
ft  Tel.  Co.,  93  Tex.  313,  55  S.  W.  117,  49  L. 
R.  A.  450,  77  Am.  St  Rep.  884,  this  court 
said:  "We  conclude  that,  when  the  Iiegisla- 
ture  of  1891  enacted  the  law  in  its  presoit 
form.  It  intended  to  erpress  that  telephone' 
was  within  the  broad  meaning  of  'telegraph,' 
and  that  corporations  formed  under  subdivi- 
sion 8  of  article  641,  Revised  Statutes,  are 
'created  for  the  purpose  of  constructing  and 
maintaining  magnetic  telegi-aph  lines,'  and 
are  authorized  by  artide  690  to  condemn 
right  of  way  for  thdr  Unes."  We  conld  dte 
many  authorities  in  support  of  that  conclu- 
sion but  deem  It  unnecessary,  and  will  pro- 
ceed upon  the  assumption  that  the  language 
of  the  statute  Includes  long-distance  tele- 
phones, but  we  express  no  opinion  as  to  the 
rights  of  local  telephone  companies  or  the 
local  business  of  long-distance  companies. 

[2]  It  will  be  observed  that  the  grant  to 
racb  corporations  by  article  1231  is  qualified 


by  this  Important  language,  "In  sudi  manner 
as  not  to  incommode  the  public  in  the  use  of 
such  road,  streets  and  waters."  The  effect 
of  the  limiting  clause  is  to  declare  the  right 
of  the  public  to  be  superior  to  the  rights 
granted  to  the  corporation.  Article  1235,  Re- 
vised Statutes  1911,  reads:  "The  corporate 
authorities  of  any  dty,  town  or  village 
through  which  the  line  of  any  telegraph  cor- 
poration Is  to  pass  may,  by  ordinance  or 
otherwise,  spedfy  where  the  posts,  piers  or 
abutments  shall  be  located,  the  kl&d  of  posts 
that  shall  be  used,  the  hdght  at  which  the 
wires  shall  be  ran ;  and  such  company  shall 
be  governed  by  the  regulations  thus  prescrib- 
ed ;  and,  after  the  erection  of  said  telegraph 
lines,  the  corporate  authorities  of  any  dty, 
town  or  village  shall  have  power  to  dlrSct 
any  alteration  in  the  erection  or  location  of 
said  posts,  piers  or  abutments,  and  also  in 
the  height  at  which  the  wires  shall  run,  hav- 
ing first  given  such  company  or  its  agents  op- 
portunity to  be  heard  in  regard  to  such  alter- 
ation." It  Is  apparent  that  the  right  of  the 
telephone  company  to  pass  through  the  dty 
or  town,  over  and  upon  its  streets.  Is  ab- 
solote,  and  a  dty  has  no  authority  to  deny 
that  right  The  Interest  of  the  public  in 
convenient  service  by  such  means  of  com- 
munication Is  the  basis  of  the  grant,  and  Is 
superior  to  any  private  Interest  On  the 
other  hand,  tbe  Interest  of  the  city  In  the 
manner  In  which  the  corporation  exercises 
its  right  Is  the  foundation  of  the  authority 
vested  in  the  city  to  control  the  occupancy 
and  use  of  tbe  streets  by  such  corporations, 
and  a  reasonable  exercise  of  the  power  is 
equally  absolute.  The  limitation  embodied 
In  the  grant  to  the  corporation  would  alone 
be  snffident  to  subject  It  to  a  reasonable  re- 
straint But  the  grant  to  the  authorities  of 
the  dty  by  article  1235  Invests  the  munldpal 
government  with  power  to  enforce  any  rea- 
sonable regulations  as  to  the  use  of  the 
streets  by  tbe  dty,  but  such  dty  cannot  use 
Its  power  to  regulate  In  such  manner  as  to 
deny  the  corporation  the  right  to  pass 
through  the  town,  and  In  so  doing  to  use  the 
streets  in  "such  way  as  not  to  Incommode  the 
public." 

[3]  It  appears  that  the  telephone  company 
complied  with  tbe  requirements  of  the  city, 
except  that  it  deposited  a  certified  check  In- 
stead of  money  and  accepted  "civil"  ordi- 
nances. The  check  was  equal  to  cash,  and 
the  acceptance  of  dvll  ordinances  embraced 
all  that  were  regulatory. 

[4]  But  the  dty  had  no  authority  to  re- 
quire the  telephone  company  to  accept  its 
ordinances  as  a  condition  precedent  to  enter- 
ing the  dty.  The  right  and  duty  of  the  dty 
was  to  enforce  such  ordinances  as  prescribed 
reasonable  regulations,  whether  acceptable 
to  the  telephone  company  or  not 

[B]  When  the  city  refused  to  take  any  ac- 
tion in  the  matter  it  abandoned  Its  right  to 
prescribe  the  streets  to  be  used  and  the  'de- 
tails of  construction,  and  the  telephone  corn- 
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pany  had  the  right  to  constmct  on  the 
streets,  as  shown  upon  the  plat  presented  In 
compliance  with  the  dty  ordinance.  The 
threat  to  prosecute  and  punish  the  employes 
of  the  telephone  company  was  unreasonable, 
arbitrary,  and  obstructive  to  a  degree  that 
Justified  the  injunction. 

The  telephone  company  will  be  authorized 
to  construct  its  line  over  the  streets  ot  the 
dty  under  aud  in  accordance  with  the  rea- 
sonable requirements  of  the  dty.  The  effect 
of  the  injunction  will  not  be  to  take  from  the 
dty  Its  right  of  control  over  its  streets,  side- 
walks, in  fact  all  public  places  in  the  dty. 
The  telephone  company  is  entitled  to  all  the 
privileges  necessary  to  Its  construction  and 
operation  as  a  "distance  telephone."  But  it  is 
not  to  be  Inferred  from  tills  opinion,  that  this 
company  can,  without  consent  of  the  dty, 
transact  the  business  of  a  local  company.  Our 
conclusions  have  been  reached  by  applying  to 
the  long-distance  telephone  the  rules  of  law 
which  would  be  applicable  to  the  telegraph 
line  under  similar  conditions,  and  we  ex- 
pressly reserve  from  any  implication  the  rel- 
ative rights  of  local  telephone  companies 
and  dty  governments.  Nor  do  we  intend  to 
imply  any  limitation  upon  the  authority  of 
a  dty  in  the  regulation  of  pladng  of  poles, 
eta,  or  placing  wires  underground  when  neces- 
sary to  avoid  "incommoding"  the  public.  We 
deem  It  proper  to  limit  this  opinion  to  the 
class  of  cases  to  which  this  belongs.  The 
trial  court  did  not  err  In  granting  and  per- 
petuating the  injunction;  it  was  the  only 
fully  adequate  remedy,  and  was  fully  Justi- 
fied by  the  arbitrary  and  unreasonable  meth- 
ods of  the  city  government 

Finding  no  error  in  the  Judgment  of  the 
Court  of  Civil  Appeals,  It  is  accordingly  af- 
firmed. 


STATE  v.  TEXAS  BREWING  CO. 
(Supreme  Court  of  Texas.    June  25,  1913.) 

1.  Intoxicating     Liquors     (|     45*) — Penal 
Statutes— Strict  Corstbuctiok. 

Acts  1909,  c.  20,  p  1  (Rev.  Civ.  St  1911, 
art  7479),  as  to  taxation  of  one  pursuing  the 
business  of  gelling  intoxicants  in  territory 
where  it  is  prohibited  by  local  option  vote,  be- 
ing highly  penal,  is  to  be  strictly  construed 
against  the  state. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  |  47 ;   Dec.  Dig.  |  45.*] 

2.  Irtoxicatino  Liquors  (i  15*)— Local  Op- 
tion—Effect OF  Adoption. 

The  voters  of  a  county  having  by  local  op- 
tion election,  aa  authorized  by  Const  art  16,  i 
20,  adopted  prohibition,  the  Legislature  cannot 
authorize  sale  therein. 

[EM.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  i{  17.  IS;  Dec.  Dig.  i  15.*] 

3.  Intoxicating    Liquors  (|   15*)— Occupa- 
tion Tax— PsoHiBiTiON  Tebbitoby. 

Acts  1909,  c.  20,  S  1  (Rev.  Civ.  St  1911, 
art.  7479),  levying  a  tax  on  any  one  pursuing 
the  business  of  selling  or  offering  for  sale  any 
intoxicating;  liciuors  by  soliciting  or  taking  or- 
ders therefor  in  any  qaantities  in  any  county 


in  which  the  voters  thereof  hav«  determined 
that  sale  of  intoxicating  Uquors  shall  be  pro- 
hibited, is  a  levy  of  an  occupation  tax  for  ttie 
illegal  business  of  selling  in  proUbition  terri- 
tory, and  therefore  void. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Uquors,  Cent  Dig.  {{  17,  18;  Dec  Vig.  {  15.*) 

4.  Intoxicating   Liquors   (|  53*)— Occupa- 
tion Tax— Flack  of  Tax. 

Sales  are  in  T.  county  so  aa  not  to  sub- 
ject one  to  the  occupation  tax  of  pursoinc-  tiie 
business  of  selling  intoxicating  liquors  in  C 
county,  where  be  sends  drculars  from  T.  eoon- 
ty  to  C.  county,  soiidting  orders,  and  on  ordeis 
being  received  delivers  the  liquor  in  T.  ooanty 
to  the  buyer  or  to  a  carrier  for  him ;  tlie  aelier 
not  undertaking  to  deliver  in  C.  county. 

[Ed.  Note. — For  other  cases,  see  Intoxicatiiig 
Liquors,  C^nt  Dig.  {  54;   Dec.  Dig.  |  53.*] 

Hawkins,  J.,  dissenting. 

Certified  Question  from  Court  of  Civil  Ap- 
peals of  Second  Supreme  Judicial  District. 

Action  by  the  State  against  the  Texas 
Brewing  Company.  From  a  Judgment  for  de- 
fendant, plaintur  appealed  to  the  Court  of 
Civil  Appeals,  which  certifies  a  question  to 
the  Supreme  Court.    Question  answered. 

P.  U.  Stlne  and  Leslie  Humphrey,  both  of 
Henrietta,  for  the  State.  R.  E.  Taylor,  of 
Henrietta,  and  Capps,  Cantey,  Hanger  Jk 
Short  and  David  B.  Trammell,  all  of  Ft 
Worth,  for  appellee. 

BROWN,  0.  J.  The  honorable  Court  of 
Civil  Appeals  of  the  Second  District  certifies 
to  this  court  the  following  statement  and 
question : 

"This  suit  was  Instituted  In  the  name  of 
the  state  of  Texas  and  of  Clay  connty  by  the 
county  atiorney  of  Clay  county  against  the 
Texas  Brewing  Company,  which  was  alleged 
to  be  Incorporated  under  the  laws  of  the 
state  of  Texas,  with  its  prindpal  office  and 
place  of  business  in  Ft  Worth,  Tarrant  conn- 
ty, Tex.,  to  recover  $8,000  for  the  state  and 
$4,000  for  Clay  connty  alleged  to  be  doe  by 
the  defendant  as  taxes  for  'pursuing  the  busi- 
ness of  selling  and  offering  for  sale  Intoxicat- 
ing liquors  by  soiidting  and  taking  orders 
therefor  In  said  Clay  county,  Tex.,'  for  the 
years  1911  and  1912.  It  was  further  aUeged 
that  by  election  duly  held  the  sale  of  Intox- 
icating liqnors  In  Clay  county  had  been  pro- 
hibited ;  all  the  facts  necessary  to  show  th« 
adoption  of  local  option  in  that  county  being 
duly  set  out  and  aUeged  in  the  petition,  with 
the  additional  allegation  that  local  option 
was  in  full  force  and  effect  In  that  county 
during  the  years  1911  and  1912.  It  was  far- 
ther alleged  that  the  commissioners'  court  of 
Clay  county  had  duly  levied  a  tax  of  $2,000 
a  year  for  the  years  1911  and  1912  npon  *aU 
firms,  persons,  associations  of  i>ersons,  and 
corporations  that  pursue  the  business  of  sell- 
ing or  offering  for  sale  any  intoxicating  liq- 
uors by  soiidting  orders  therefor  In  said 
Clay  county,  Tex.';  the  taxes  claimed  being 
those  provided  by  chapter  20  at  page  53,  Acts 
of  Legislature  of  1909,  article  7479,  Revised 
Statutes  1911.    In  addition  to  spedal  pleas. 


•For  other  caan  see  lame  topic  and  lectlon  NUMBER  la  Dec  Dls.  t  Am.  Die-  Key-No.  Beriae  *  a«p'r  ladaae 
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the  defendant  filed  general  demurrer  and 
general  denial  to  plaintiff's  petition. 

"A  jury  was  waived  and  the  trial  Judge 
filed  findings  of  fact  and  conclusions  of  law 
upon  whlcb  the  judgment  was  predicated. 
The  following  are  the  findings  of  fact  by  the 
trial  judge :  That  the  local  prohibition  law 
was  In  force  In  Clay  county  during  the  years 
1911  and  1912,  and  that  the  commissioners' 
court  of  Clay  county  duly  levied  a  tax  of 
S2,000  upon  the  occupation  sued  on.  That 
during  said  years  the  Texas  Brewing  Com- 
pany at  Ft.  Worth,  Tex.,  during  the  year 
1912,  mailed  circulars  to  various  citizens  in 
Clay  county,  giving  prices  and  soliciting  or- 
ders for  hou*ehold  lager  beer  and  other  prod- 
ucts »f  the  Texas  Brewery  located  at  Ft 
Worth,  Tarrant  county,  Tex.  That,  as  a 
result  of  such  solicitations  and  such  advertis- 
ing, several  orders  for  beer  were  sent  to  the 
company  and  such  orders  were  filled  at  Ft 
Worth  and  the  beer  shipped  to  the  parties 
ordering  the  same  in  Clay  county.' 

"After  referring  to  the  Acts  of  Legislature 
1909,  p.  53,  in  the  conclusions  of  law  filed, 
the  following  occurs :  The  controlling  ques- 
tion, therefore.  Is:  Did  the  Legislature,  in 
passing  the  act  in  question,  intend  to  tax 
persons  soliciting  business  by  mall — persons 
who  have  their  domicile  in  other  counties  and 
transact  their  principal  business  in  the  coun- 
ty of  their  domicile?  If  the  act  was  so  in- 
tended, and  if  Its  language  snflSciently  ex- 
pressed such  Intention,  then  the  acts  of  the 
defendant  would  bring  it  within  the  purview 
of  the  statute  and  it  would  be  liable.  In  the 
opinion  of  this  court  the  act  was  leveled  at 
the  peripatetic  liquor  drummer  who  operates 
in  a  local  option  county  and  personally  takes 
orders  or  solicits  orders  for  liquor.  I  do  not 
think  that  the  Legislature  contemplated  or  in- 
tended to  tax  those  who,  having  their  domi- 
cile or  place  of  business  outside  of  the  coun- 
ty, send  out  circular  letters  or  advertising 
literature  to  the  people  of  a  local  option 
county  inviting  the  people  to  patronize  them. 
If  such  had  been  the  Leglslaturels  intent,  it 
would  have  been  easy  to  have  expressed 
it  in  simple  words  so  as  to  make  such  inten- 
tion clear.  But  this  the  Legislature  failed  to 
do,  and  this  court  cannot  add  to  the  express- 
ed will  of  the  Legislature,  however  much  he 
may  be  inclined  to  deplore  the  practice  of  re- 
cdvlng  orders  from  and  shipping  liquors  in- 
to a  county  that  has  adopted  the  local  option 
laws.  Therefore  it  is  the  opinion  of  the 
court  that  defendant  is  not  liable  for  the  tax- 
es sued  for,  and  consequently  the  judgments 
of  the  court  will  be  for  the  defendant' 

'There  was  no  evidence  in  the  record  to 
show  that  the  defendant  brewing  company 
eyer  bad  a  personal  representative  in  Clay 
county,  and  the  evidence  without  controver- 
sy shows  as  found  by  the  trial  judge,  the 
correctness  of  which  finding  is  not  challeng- 
ed, that  the  only  solicitation  of  orders  for 
beer  made  by  the  defendant  in  Clay  coun- 


ty was  by  circular  letters  mailed  to  various 
citizens  of  Clay  county  giving  prices  and 
soliciting  orders  for  such  beer.  The  conclu- 
sion reached  by  the  trial  judge  upon  the  facts 
so  found  are  assigned  as  error  by  appellant 

"We  have  deemed  it  advisable  to  certify 
to  your  honors  for  determination  the  follow- 
ing question:  Did  the  acts  of  appellee  in 
mailing  the  circular  letters  in  Ft  Worth  to 
citizens  of  Clay  county,  soliciting  orders  for 
beer,  without  sending  a  personal  representa- 
tive into  the  county,  constitute  pursuing  tlie 
business  or  occupation  in  Clay  county  'of 
Selling  or  offering  for  sale  Intoxicating  liq- 
uors by  soliciting  or  taking  orders  therefor' 
within  the  purview  of  the  act  of  the  Legisla- 
ture above  mentioned?"  In  other  words.  If 
the  foregoing  question  be  deemed  too  restric- 
tive, under  the  facts  so  alleged  and  found, 
was  the  appellee,  the  Texas  Brewing  Com- 
pany, liable  for  the  payment  of  the  taxes 
sought  to  be  recovered?" 

We  answer:  Neither  the  state  nor  the 
county  shows,  a  right  to  recover  against  the 
brewing  company. 

[1]  The  statute  under  consideration  is  high- 
ly penal  in  character  and  must  be  strictly 
construed  against  the  claim  of  the  state. 
H.  E.  &  W.  T.  Ry.  Co.  v.  Campbell,  91  Tex. 
561,  45  S.  W.  2,  43  L.  H.  A.  225;  T.  &  P.  Ry. 
Co.  y.  Hughes,  99  Tex.  633,  91  S.  W.  667. 

[2]  The  twentieth  section  of  article  16  of 
the  Constitution  provides :  'The  Legislature 
shall,  at  its  first  session,  enact  a  law  whereby 
the  qualified  voters  of  any  county,  Justice's 
precinct  town,  city  (or  such  subdivision  of  a 
county  as  may  be  designated  by  the  com- 
missioners' court  of  said  county)  may,  by  a 
majority  vote,  determine  from  time  to  time 
whether  the  sale  of  intoxicating  liquors  shall 
be  prohibited  within  the  prescribed  limits." 

All  powers  of  government  reside  in  the  peo- 
ple, and  the  oflSclals  of  the  different  depart- 
ments exercise  delegated  authority;  however, 
the  Legislature  can  exercise  all  legislative 
power  not  prohibited  by  the  Constitution. 
But  the  section  of  the  Constitution  quoted 
provides  a  method  (a  referendum)  by  which 
the  voters  of  a  given  territory  may  exercise 
the  sovereign  power  of  legislating  upon  this 
subject  which  places  the  law  adopted  hy 
them  above  legislative  authority,  as  if  it  had 
been  embraced  in  the  Constitution,  and  we 
must  so  consider  the  local  option  law  adopted 
by  the  voters  of  Clay  county,  for  that  like 
the  Constitution,  is  the  exercise  of  primary 
sovereignty;  therefore,  what  is  proliibited  by 
the  local  option  law  to  be  done  in  Clay  coun- 
ty, as  to  sale  of  intoxicating  liquors,  cannot 
be  authorized  by  the  Legislature  to  be  done 
there. 

[3]  In  order  to  determine  the  effect  of  the 
law  which  we  have  under  examination,  we 
will  assume  that  the  brewing  company  pro- 
cured a  license  from  the  state  and  county. 
Under  such  license  it  coold  by  solicitation  or 
taking  orders  sell  and  deliver  Intoxicating 
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liquors  in  Clay  county,  because  a  sale  Impliee 
a  delivery  of  possession  of  personal  property. 
Authority  to  pursue  the  business  of  selling 
intoxicating  liquors  In  a  county  Includes  au- 
thority to  deliver  the  liquor  in  that  county, 
because  the  business  could  not  be  pursued  if 
no  sales  were  made,  and  no  sale  could  be 
without  delivery,  actual  or  constructive.  The 
words,  "by  soliciting  or  taking  orders,"  do 
not  limit  the  effect  of  the  sale  to  pass  title, 
nor  do  they  exclude  the  delivery  of  the  thing 
»old  at  the  place  where  the  business  is  pur- 
sued. Those  words  are  descriptive  of  the 
method  of  selling.  The  local  option  law  and 
the  Constitution  prohibited  the  sale  of  intox- 
icating liquors  in  Clay  county,  and  the  Legis- 
lature could  not  authorize  the  pursuit,  by  any 
method,  of  the  business  of  selling  such  liq- 
uor there.  The  state  cannot  levy  an  occupa- 
tion tax  on  a  business  that,  being  pursued, 
would  be  a  violation  of  the  law  and  Consti- 
tution. Such  license  would  not  protect  the 
licensee  against  prosecution  for  sales  made 
under  it 

It  logically  and  necessarily  follows  that,  if 
the  "business  to  be  licensed"  included  the  sale 
of  Intoxicating  liquors  in  Clay  county,  the 
levy  of  the  tax  was  void.  The  third  section 
of  the  act  provides:  "Each  person  and  each 
firm  and  each  corporation  and  each  associa- 
tion of  persons  desiring  to  engage  in  the  busi- 
ness mentioned  in  section  1  and  2  of  this  act 
in  said  local  option  territory  before  engaging 
In  same  shall  file  with  the  county  clerk  of 
the  county  in  which  the  business  is  to  be 
pursued,  an  application  in  writing  for  a  li- 
cense to  engage  therein  and  shall  state  the 
county  or  portion  of  the  county  in  which  the 
business  Is  to  be  pursued,  and  if  within  the 
corporate  limits  of  any  incorporated  dty  or 
town,  that  fbct  shall  be  so  stated,"  etc. 

It  is  beyond  all  question  that  the  license 
must  have  been  issued  by  the  clerk  of  the 
county  in  which  the  business  was  to  be  pur- 
sued, and  the  business  of  selling  IntoxicaE- 
ing  liquors  In  Clay  county,  by  any  method, 
being  unlawful,  it  was  not  the  subject  of 
taxation  by  the  state  or  county. 

[4]  If,  however,  it  were  held  that  the  busi- 
ness of  selling  intoxicating  liquors  in  Clay 
county  might  be  pursued  by  mailing  circulars 
in  Tarrant  county  to  residents  In  Clay  coun- 
ty, Inviting  them  to  buy  beer  in  Ft  Worth, 
that  would  not  sustain  a  recovery,  because  a 
sale  made  In  Tarrant  county  would  pass  title 
there  and  no  sale  would  be  made  in  Clay 
county;  therefore  the  business  of  selling 
would  be  pursued  In  Tarrant  county.  Do- 
lan  T.  Green,  110  Mass.  322;  Sarbecker  v. 
State,  65  Wis.  171,  26  N.  W.  541,  56  Am. 
Hep.  624;  Oarbracht  v.  Commonwealth,  96 
Pa.  419,  42  Am.  Bep.  650;  Abberger  v. 
Marrin,  102  Mass.  70 ;  Woolsey  v.  Bailey,  27 
N.  H.  217;  United  States  v.  Orene  Parker 
Co.  (D.  C)  121  Fed.  686. 

Assuming  that  the  letters  mailed  to  persons 
In   Clay    county   constituted  a   solicitation 


there,  the  delivery  of  It  In  Tarrant  oonnty 
constituted  the  place  of  sale,  being  the  place 
where  the  liquor  was  received  by  tbe  pui^ 
chaser.  Hence  there  was  no  business  of 
selling  intoxicating  liquors  pursued  In  Clay 
county  by  such  soliciting.  Surely  a  drcnlar 
inviting  patronage  could  not  be  more  effective 
than  the  solicitation  and  contract  of  sale  by 
an  individual  representative  taking  orders  to 
be  filled  in  territory  where  the  sale  was  legal, 
The  authorities  are  unanimous  that  sncii 
transactions  are  governed  by  tbe  law  at  tbe 
place  of  delivery  to  the  buyer.  There  is  no 
evidence  that  the  brewing  company  nndertook 
to  deliver  beer  in  Clay  county. 

There  can  be  no  reasonable  doubt  tbat  Uie 
language  of  the  statute  designates  as  taxable 
a  buaineaa  purtued  in  Clay  county;  tbe 
language  is  definite;  but  it  la  rendered  more 
certain  by  the  association  of  tbe  buslnees  of 
cold  storage  which  must  necessarily  be  in 
the  county.  If  we  concede  that  the  language 
in  section  1  may  be  construed  to  mean  that 
a  sale  may  be  made  in  Clay  county  by  means 
of  soliciting  or  taking  orders  to  be  filled  In 
another  county,  then  tbe  facts  certified  do  not 
establish  liability,  because  if  the  beer  was 
delivered  in  Tarrant  county  it  was  not  a 
sale  in  day  county  where  forbidden,  bnt  in 
Tarrant  county  where  it  was  lawfoL  Tbe 
sending  out  of  circulars  into  prohibition  terri- 
tory Is  not  forbidden  nor  taxed.  In  the  pro- 
hibition states  the  sale  of  intoxicating  liquor 
within  the  state  was  unlawful,  and  the 
question  of  law  that  we  have  under  examina- 
tion has  been  passed  upon  In  many  cases  by 
courts  of  different  states,  and  it  has  been  onl- 
formly  held  that  the  title  to  the  liquor  vested 
at  the  place  where  delivery  was  made  to  tbe 
buyer  in  person  or  to  carrier  for  delivery 
unless  the  seller  contracted  to  deliver  at  the 
home  of  the  buyer.  Where  an  agent  of  the 
dealer,  whose  business  was  in  New  Tork. 
solicited  and  took  orders  for  liquors  to  be 
sbipped  to  Michigan  or  other  prohibition 
state.  It  has  been  held  that  the  title  passed  to 
the  buyer  .in  the  place  of  delivery  to  tbe 
carrier,  and  said  sale  has  been  uniformly 
held  to  be  valid.  The  case  of  United  States 
V.  Orene  Parker  Co.,  dted  above,  Is  a  fair 
illustration  of  the  rule.  Tbe  case  Is  very 
similar  in  its  facts  to  this  case.  We  have 
cited  a  small  per  cent  of  the  cases  whldi 
have  dealt  with  tills  subject,  bnt  those  dted 
are  conclusive  of  the  main  question  in  the 
case  as  certified. 

There  is  no  limitation  upon  a  aale  to  be 
made  under  the  license  to  a  purpose  wbidi 
would  be  lawful  under  the  local  option  law, 
bnt  it  would  permit  and  authmrlae  audi  sale 
generally.  Attention  has  been  called  to 
Snearley  v  State,  40  Tex.  Or.  R.  607,  52 
S.  W.  547,  and  to  the  same  case  reported  In 
58  S.  W.  696.  Those  cases  are  wholly  Irrele- 
vant to  the  question  in  this  casSb 

HAWKINS,  J.,  dissenta. 


Digitized  by 


Google 


Iez.> 


CARTER  y.  MISSOURI,  K.  &  T.  BY.  CO.  OF  TEXAS 


1169 


CARTBB  ▼.  MISSOURI,  K.  &  T.  RT.  CO. 

OF  TEXAS. 
(Supreme  Ck>art  of  Texas.    June  25,  1918.) 

1.  Courts  ({  42*)— Establishment— Author- 
ity OF  £iKOISI.ATUBE. 

Const,  art  6,  i  1,  empowering  the  Legisla- 
ture to  establish  such  other  courts  as  it  may 
deem  necessary,  and  to  prescribe  the  jurisdiction 
and  organization  thereof,  authorizes  the  Legis- 
lature in  its  discretion  to  create  emergency 
courts  with  such  jurisdiction  as  it  deems  best. 
[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  a  163-170,  181-183;    Dec.  Dig.  I  42.*] 

2.  Courts  (§  42*)  —  Special  Courts— Stat- 
utes—Validity. 

Acts  33d  Leg.,  creating  a  special  district 
court  for  Grayson  county  to  cease  December 
1,  1014,  creates  a  valid  court,  and  by  reference 
to  the  existing  district  court  of  the  county  It 
sufficiently  expresses  the  subjects  of  jurisdic- 
tion, and  the  territory  within  which  it  may 
exercise  jurisdiction. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent 
Dig.  li  163-170,  181-183;   Dec.  Dig.  i  42.*] 

8.  Courts  (8  42*)— Appointicbnt— Statutory 

Authority. 

The  Legislature  empowered  by  Const,  art 
5,  {  1,  to  create  such  other  courts  as  it  may 
deem  necessary,  may  provide  for  the  appoint- 
ment by  the  Governor  of  &  judge  of  a  special 
court  to  exist  until  a  designated  future  date, 
and  may  limit  the  term  of  office  to  that  date. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent 
Dig.  §§  163-170,   181-183;    Dee.  Dig.   <  42.*] 

4.  Courts   (S    42*)— Special   Coubi»-Crba- 
TiON— Leoislativb  Authority. 

The  Legislature  empowered  by  Const  art 

5.  i  1,  to  establish  such  other  courts  as  it  may 
deem  necessary,  may  limit  the  existence  of  a 
special  court  created  by  it 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent 
Dig.  :§  163-170,  181-183 ;    Dec.  Dig.  i  42.*] 

6.  Clerks  of  Doubts  ({  2*)— Special  Courts 
— Clerks— Statutory  Provisions. 

Acts  33d  Leg.,  creating  a  special  district 
court  for  Grayson  county,  and  providing  that 
the  clerk  of  the  district  court  of  the  county  as 
previously  constituted  and  his  successors  in  of- 
fice shall  be  the  clerk  of  the  new  court,  and 
perform  the  duties  pertaining  to  the  clerkship 
of  «ach,  imposes  additional  duties  on  the  clerk  of 
the  district  court,  but  creates  no  additional  office. 
[Ed.  Note.— For  other  cases,  see  Clerks  of 
Courts,  Cent  Dig.  H  2,  3 ;   Dec.  Dig.  }  2.*] 

Certified  Questions  from  Court  of  CItU  Ap- 
peals of  Fifth  Supreme  Judicial  District 

Action  by  Mack  Carter  against  the  Missou- 
ri, Kansas  &  Texas  Railway  Company  of 
Texas.  From  a  Judgment  for  defendant, 
plaintiff  appealed  to  the  Court  of  Civil  Ap- 
peals, and  it  certifies  questions  to  the  Su- 
preme Court     Questions   answered. 

J.  E.  Cawtbon,  of  Denison,  and  Jones  & 
Hassell,  of  Sherman,  for  appellant  A.  S. 
Coke,  of  Dallas,  and  Head,  Smith,  Hare, 
Maxey  &  Head,  of  Sherman,  for  appellee. 
Wolfe,  Wood  &  Haven,  of  Denison,  amicus 
curiae. 

BROWN,  0.  J.  Certified  questions  from 
the  Court  of  Civil  Appeals  for  the  Fifth  Su- 
preme Judicial  District.  The  statement  and 
questions  are  as  follows: 

"This  suit  was  instituted  by  appellant  in 


tbe  Fifteenth  Judicial  district  court  of  Gray- 
son county,  Tex.,  on  the  19th  day  of  July, 

1912,  to  recover  damages  in  the  sum  of  $30,- 
000  for  personal  injuries  which  he  alleged  he 
sustained  through  the  negligence  of  appellee, 
the  Missouri,  Kansas  &  Texas  Railway  Com- 
pany of  Texas. 

"On  the  13th  day  of  May,  1913,  by  an  or- 
der entered  upon  the  docket  of  the  Fifteenth 
judicial  district  court  by  the  Judge  thereof 
transferring  this  case,  this  case  was  ordered 
transferred  to  the  'special  district  court  of 
Grayson  county.'    On  the  20th  day  of  May, 

1913,  the  Missouri,  Kansas  &  Texas  Railway 
Company  of  Texas,  defendant  in  the  court 
below,  appellee  herein,  filed  and  presented  in 
the  special  district  court  of  Grayson  county 
Its  plea  to  the  Jurisdiction  attacking  the  va- 
lidity and  jurisdiction  of  said  special  dis- 
trict court;  said  plea  being  as  follows,  to 
wit: 

"'Now  comes  the  defendant* in  tbe  above 
styled  and  numbered  cause,  and  objects  to 
the  hearing  and  determination  of  this  cause 
by  this  court  B.n6.  says  that  this  court  is 
without  any  validity  or  jurisdiction  what- 
ever because  It  says  the  act  of  the  Legisla- 
ture creating  this  court  Is  unconstitutional 
and  void,  and  therefore  no  power  rests  In  It 
to  try  and  determine  this  cause,  for  the  fol- 
lowing reasons: 

"'(1)  ^nie  terms  of  said  act  do  not  bring 
this  pretended  court  within  the  terms  and 
provisions  of  section  1,  art  5,  of  the  Con- 
stitution of  the  state  of  Texas,  as  adopted 
September  22,  1891,  but  It  is  an  attempt  to 
establish  a  district  court  under  the  terms  and 
provisions  of  section  7,  art.  6,  of  the  amend- 
ment to  the  Constitution  of  the  said  state  of 
Texas,  as  adopted  September  22,  1891,  and 
said  act  Is  In  violation  of  the  provisions  of 
said  constitutional  requirement,  and  there- 
fore void. 

"  '(2)  Said  act  is  In  violation  of  section  7, 
art  6,  of  the  Constitution  of  the  state  of 
Texas,  In  that  said  constitutional  provision 
requires  that  a  district  shall  be  established 
and  defined,  before  a  district  court  for  tbe 
same,  can  be  established  and  said  act  of  the 
Legislature  In  no  manner  defines  said  dis- 
trict, does  not  show  of  what  county  or  coun- 
ties It  Is  composed,  but  merely  indicates 
where  the  court  shall  be  held. 

"'(3)  Section  7,  art  8,  of  the  Constitution 
of  the  state  of  Texas,  provides  that  the  term 
of  office  of  a  district  judge  shall  be  four 
years.  The  act  of  the  Legislature  In  attempt- 
ing to  establish  this  court  does  not  comply 
with  this  constitutional  requirement  but 
attempts  to  establish  a  district  court  for  a 
less  period  of  time. 

"'(4)  Section  28,  art  5,  of  the  Constitu- 
tion of  the  state  of  Texas,  provides  that  va- 
cancies in  office  shall  be  filled  by  the  Gover- 
nor until  the  next  succeeding  general  elec- 
tion.    In   this   act  of   the   Legislature,   In 
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attempting  to  establish  this  court,  It  is  pro- 
vided that  the  Governor  shall  appoint  a  dis- 
trict judge,  who  shall  hold  his  term  of  o£9ce 
through  and  after  a  general  election  in  the 
state  of  Texas. 

"  'Wherefore,  this  defendant  prays  to  be 
discharged.' 

"Said  plea  to  the  Jurisdiction  was  overrul- 
ed, and  cause  proceeded  to  trial  In  the  court 
below  and  resulted  in  verdict  and  Judgment 
for  the  Missouri,  Kansas  &  Texas  Railway 
Company  of  Texas,  from  which  verdict  and 
judgment  Mack  Carter  has  appealed  to  this 
court.  In  the  appeal  is  involved  the  validity 
of  the  special  district  court  of  Grayson  coun- 
ty, a  court  created  by  an  act  of  a  regular 
session  of  the  Thirty-Third  Legislature  of  the 
state  of  Texas,  being  the  court  in  which  this 
case  was  tried. 

"Because  of  the  importance  to  the  litigants 
in  cases  pending  in  said  special  district  court 
of  Grayson  county,  and  the  urgent  necessity 
of  a  final  determination  and  adjudication  of 
the  question  of  the  validity  of  said  court, 
we  deem  It  proper  to  certify  the  questions 
Involved  to  the  honorable  court  for  determi- 
nation. The  act  of  the  Thirty-Third  Legis- 
lature creating  a  special  district  court  for 
Grayson  county  is  as  follows: 

"  'An  act  to  create  a  special  district  court  for 
Grayson  county,  to  prescribe  its  Jurisdic- 
tion, to  limit  its  existence,  to  fix  its  terms, 
to  conform  all  writs  and  process  from  said 
court  and  the  other  district  courts  in  said 
county  to  such  changes  as  are  made  in 
the  Jurisdiction  of  any  of  said  courts  by 
this  bill,  to  empower  the  Judge  of  said 
special  district  court  and  the  Judges  of 
the  Fifteenth  and  Fifty-Ninth  Judicial 
districts  in  Grayson  county  to  transfer 
cases  from  their  respective  courts  to  the 
other  of  said  courts,  to  provide  for  the 
appointment  of  a  Judge  for  said  special 
district  court,  to  fix  his  salary  and  term 
of  o£Sce,  and  declaring  an  emergency. 
"'Be  it  enacted  by  the  Legislature  of  the 
State  of  Texas: 

"  'Section  1.  That  there  Is  hereby  created 
a  court  to  be  held  in  Grayson  county  to  be 
called  the  "special  district  court  of  Grayson 
county." 

"'See.  2.  Said  special  district  court  of 
Grayson  county  shall  have  jurisdiction  con- 
current with  the  district  courts  of  the  Fif- 
teenth Judicial  district  and  the  Fifty-Ninth 
judicial  district  of  all  matters  and  causes  of 
a  civil  and  criminal  nature  over  which,  under 
the  Constitution,  and  by  general  laws  of  the 
state  of  Texas,  any  district  court  of  Grayson 
county,  Texas,  has  original  and  appellate 
jurisdiction. 

"  'Sec.  3.  The  judge  of  the  district  court  of 
Grayson  county,  of  either  the  Fifteenth  Judi- 
cial district  or  the  Fifty-Nhith  Judicial  dis- 
trict may,  in  their  discretion,  either  in  term 
time  or  in  vacation,  by  an  order  entered  up- 
on the  minutes  of  their  respective  courts, 


transfer  any  case  or  cases,  that  may  at  any 
time  be  pending  in  his  court  to  the  special 
district  court  of  Grayson  county  created  by 
this  act,  and  the  special  district  court  shall 
have  the  same  power  and  authority  to  try 
and  finally  dispose  of  such  causes  so  trans- 
ferred as  the  court  from  which  the  same 
were  transferred,  and  the  Judge  of  the  spe- 
cial district  court  of  Grayson  coimty  may  at 
any  time,  in  his  discretion,  either  in  term 
time  or  in  vacation,  by  an  order,  or  orders, 
entered  upon  the  minutes  of  liia  court,  trans- 
fer any  causes  pending  upon  his  docket  to 
either  the  Fifteenth  Judicial  district  or  the 
Fifty-Ninth  Judicial  district  court  of  Grayson 
county,  and  when  said  cause  or  causes  are  so 
transferred,  the  court  to  which  such  transfer 
is  made  shall  have  the  same  right  and  au- 
thority to  try  and  finally  dispose  of  the  same 
as  was  originally  Iiad  by  said  special  district 
court  of  Grayson  county. 

"  'Sec.  4.  Any  party  or  person  desiring  to 
briifg  a  suit  over  which  any  of  the  district 
courts  of  Grayson  county,  Texas,  have  Juris- 
diction shall  have  Uie  right  to  file  the  same 
either  in  the  district  court  for  the  Fifteenth 
or  the  Fifty-Ninth  judicial  district,  or  in 
said  special  district  court  hereby  created, 
subject  to  the  right  of  the  Judges  of  said 
courts  to  transfer  the  same  as  herein  pro- 
vided. 

"  'Sec.  6.  The  clerk  of  the  district  court 
of  Grayson  county  as  heretofore  constituted 
and  provided  by  law  and  his  successors  in 
ofllce  shall  be  the  clerk  of  both  the  Fifteenth 
and  Fifty-Ninth  district  courts,  in  said  coun- 
ty, as  well  as  of  said  special  district  court 
created  by  this  act,  and  shall  perform  all 
the  duties  pertaining  to  the  clerkship  of  each, 
and  all  of  said  courts. 

"'Sea  6.  The  Governor  of  the  state  of 
Texas,  is  hereby  authorized  and  empowered 
to  appoint  some  person,  having  the  qualifica- 
tion provided  by  law  for  district  Judges,  as 
Judge  of  said  special  district  court  of  Gray- 
son county,  who  shall  hold  his  office  until 
the  first  day  of  December,  1914.  The  compen- 
sation of  the  judge  of  the  special  district 
court  of  Grayson  county,  shall  be  the  same 
as  paid  to  the  judges  of  other  district  courts. 

"  'Sec.  7.  There  is  hereby  conferred  upon 
said  special  district  court  and  the  judge 
thereof,  all  the  rights,  powers  and  duties 
that  are  given  by  the  law  to  the  district 
courts  and  district  judges  of  tills  state,  and 
all  laws  of  the  state  of  Texas,  in  reference 
to  district  courts,  and  district  judges  shall  be 
deemed  and  held  equally  applicable  to  said 
special  district  court,  except  as  herein  specif- 
ically excepted.' 

"'Sec  8.  The  terms  of  said  special  dis- 
trict court  created  by  this  act  shall  be  as 
follows :  A  term  to  begin  on  the  third  Monday 
in  September,  and  last  until  Saturday  before 
the  third  Monday  in  December;  a  term  to 
begin  on  the  third  Monday  In  December  which 
shall   continue   until    Saturday    befora   the 
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third  Monday  in  March ;  a  term  to  begin  on 
the  third  Monday  in  June  and  may  continue 
until  the  Saturday  before  the  third  Monday 
in  September;  providing,  however,  that  the 
first  term  of  the  aald  special  district  court 
shall  begin  on  the  first  Monday  after  the 
qualification  of  the  judge  appointed  by  vir- 
tue of  this  act  and  end  with  the  last  Satur- 
day before  the  first  day  of  the  next  term. 

"'Sec.  9.  Said  special  district  court  of 
Grayson  county  created  by  this  act  shall 
cease  to  exist  on  the  1st  day  of  December, 
1914,  at  which  time  the  term  of  office  of  the 
judge  of  said  court  shall  expire  by  limitation 
of  law,  and  the  provision  of  this  act  except 
those  embodied  lu  section  10  herein. 

"  'Sec.  10.  That  at  the  expiration  of  the 
term  for  which  said  special  district  court  Is 
created,  the  judge  thereof  shail  deliver  all 
the  dockets  and  records  of  said  court  to  the 
clerk  of  the  district  court  of  Grayson  county 
for  preservation,  and  any  cause  or  causes 
pending  upon  the  dockets  of  said  court  at 
the  time  shall  be  by  said  clerk  transferred 
to  the  dockets  of  either  the  district  court  for 
the  Fifteenth  judicial  district  or  the  district 
court  for  the  Fifty-Ninth  judicial  district  of 
Grayson  county,  such  cases  to  be  transferred 
alternately  to  such  dockets,  and  each  of  said 
courts  shall  have  the  same  right,  power  and 
authority  to  try  and  finally  aispose  of  said 
cases  so  transferred  as  if  the  same  had  origi- 
nated in  one  of  said  courts. 

"  'Sec.  11.  That  all  laws  and  parts  of  laws 
In  conflict  with  the  provision  of  this  act  be 
and  the  same  are  hereby  repealed,  but  noth- 
ing In  this  act  shall  be  construed  as  in  any 
way  affecting  the  process,  terms,  jurisdiction 
or  authority  of  either  the  Fifteenth  or  the 
Fifty-Ninth  judicial  district  courts  for  Gray- 
son county,  except  as  herein  specially  confer- 
red upon  said  special  district  court  of  Gray- 
son county  and  all  process  Issued  In  any  case 
pending  in  either  of  said  courts  shall  be 
equally  valid  in  any  cause  transferred  to 
said  special  district  court 

"  'Sec.  12.  The  crowded  state  of  the  dock- 
ets of  the  district  courts  oit  the  Fifteenth 
judicial  district  and  the  Fifty-Ninth  judicial 
district  of  Grayson  county,  and  the  inability 
of  parties  litigant  to  hare  their  causes  heard 
and  disposed  of  without  unusual  and  disas- 
trous delays,  creates  an  emergency  and  an 
imperative  public  necessity  for  the  suspension 
of  the  constitutional  rules,  requiring  bills  to 
be  read  on  three  several  days  in  each  branch 
of  the  Ivcgislature  and  that  this  act  do  take 
effect  from  and  after  its  passage.  Said  con- 
stitutional rule  is  therefore  hereby  suspend- 
ed, and  it  Is  enacted  that  this  bill  take  effect 
and  be  In  force  from  and  after  its  passage.' 

"Question  1.  Does  said  act  create  a  valid 
court  in  and  for  Grayson  county  with  the 
powers  and  jurisdiction  of  a  district  court, 
under  the  Constitution  and  laws  of  the  state 
of  Texas? 


"Question  2.  Does  said  act  sufficiently  de- 
scribe or  specify  the  district  in  which  said 
court  shall  exercise  its  jurisdiction? 

"Question  3.  Did  the  Legislature  have  the 
authority  to  create  said  court  and  in  the 
same  act  limit  the  time  of  its  duration? 

"Question  4.  Did  the  Legislature  have  the 
authority  to  authorize  the  Governor  to  ap- 
point a  judge  for  said  court  who  should  hold 
office  coextensive  with  the  life  of  said  court ; 
the  end  of  his  term,  as  well  as  the  end 
of  the  existence  of  the  court  being  after  the 
next  general  election,  but  before  a  successor 
elected  at  such  election  could  receive  a  cer- 
tificate of  election,  and  qualify? 

"Question  S.  Did  the  I^egislature  have  the 
authority  to  provide  that  the  clerk  of  the 
district  court  of  Grayson  county  should  be 
derk  of  the  special  district  court  created 
by  the  act? 

"Question  6.  If  the  court  should  answer 
any  of  the  above  questions  in  the  negative, 
what  effect  will  such  answer  have  upon  the 
validity  of  said  special  district  court?" 

We  answer  each  and  all  of  the  questions 
in  the  affirmative. 

[1]  The  third  paragraph  of  article  5,  I  1, 
oi  the  Constitution,  reads  thus :  "The  Legis- 
lature may  establish  such  other  courts  as  it 
may  deem  necessary  and  prescribe  the  juris- 
diction and  organization  thereof,  and.  may 
conform  the  jurisdiction  of  the  district  and 
other  inferior  courts  thereto."  In  the  case 
of  Harris  County  v.  Stewart,  91  Tex.  133, 
41  S.  W.  650,  this  court  said :  "In  the  case 
of  Ex  parte  Towles  [48  Tex.  414]  and  in 
some  other  cases  the  Supreme  Court  had  held 
that  by  adopting  article  5  of  the  Constitution 
a  complete  judicial  system  was  established 
and  all  Of  the  judicial  power  of  the  state 
was  vested  In  the  several  courts  named  In 
section  1  as  it  was  distributed  in  the  several 
sections  with  reference  to  each  particular 
court.  The  language,  'and  in  such  other 
courts  as  may  be  established  by  law,'  was 
nullified  by  the  decisions  of  the  Supreme 
Court  in  the  cases  mentioned.  The  courts 
and  lawyers  were  in  constant  trouble  as  to 
the  jurisdiction  of  courts,  which  greatly  em- 
barrassed the  administration  of  justice;  in 
fact,  there  were  some  subjects  of  which  no 
court  had  jurisdiction.  When  the  Legisla- 
ture of  the  state  came  to  formulate  the 
amendment  to  be  submitted  to  the  people, 
one  of  the  principal  objects  was  to  avoid  the 
force  of  that  class  of  decisions  and  to  ren- 
der elastic  the  judicial  system  provided  for 
in  the  Constitution,  so  that  the  needs  of  the 
state,  which  might  develop  in  its  future 
growth,  could  be  provided  for  by  the  Legis- 
lature from  time  to  time.  That  there  might 
be  no  question  of  the  proper  construction  of 
the  limitations  placed  by  the  Constitution 
upon  the  power  of  the  Legislature  to  create 
courts  the  last  clause  of  the  section  copied 
above  was  introduced,  and  the  people  of  the 
state  adopted  the  amendment  for  the  purpose 
of  ridding  the  state  of  the  incubus  which  the 
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construction  contended  for  had  saddled  upon 
It" 

We  are  of  opinion  that  the  effect  of  that 
provision  was  to  confer  authority  upon  the 
Legislature  to  create  emergency  courts  and 
In  their  organization  to  provide  the  means  by 
which  the  existing  evils  could  be  remedied 
expeditiously.  The  manifest  purpose  of  the 
people  In  adopting  that  amendment  was  to 
enable  the  Legislature  to  meet  such  condi- 
tions as  are  present  in  this  case,  and  it  Is 
the  duty  of  the  courts  to  act  In  harmony 
with  the  spirit  of  that  amendment,  and  to 
give  to  it  a  liberal  construction.  It  would 
be  dlfllcult  to  express  more  definitely  the  au- 
thority conferred  in  that  clause  of  the  Con- 
stitution— ^to  "establish  such  other  courts  as 
it  may  deem  necessary" — ^whlch  places  in  the 
discretion  of  the  Legislature  the  character 
and  number  of  courts  that  may  be  created  as 
well  as  the  manner  In  which  the  officers  shall 
be  chosen.  The  territory  over  which  the  ju- 
risdiction of  such  court  may  be  exercised  and 
the  subjects  upon  which  its  authority  may 
be  exerted  are  at  the  discretion  of  the  Leg- 
islature. 

[2]  The  act  under  consideration  creates  a 
valid  court,  and  by  reference  to  the  existing 
district  courts  of  the  county  expresses  the 
subjects  of  jurisdiction  and  the  territory 
within  which  it  may  exercise  its  authority. 

[3]  Under  the  broad  power  to  establish  the 
court  and  to  prescribe  its  "jurisdiction  and 
organization,"  the  Legislature  had  authority 
to  provide  for  the  appointment  of  a  judge  by 
the  Governor  and  to  limit  his  term  of  office. 
There  could  be  no  court  organized  without  a 
judge — a  necessary  part  of  the  court  The 
term  of  office  of  the  judge  will  not  extend 
beyond  the  time  for  the  qualification  of  a 
successor,  because  the  court  will  cease  to  ex- 
ist, and  there  could  be  no  successor. 

[4]  The  Legislature  had  power  to  limit  the 
existence  of  the  court  that  it  was  authorized 
to  create. 

[(]  The  act  Imposed  additional  duties  upon 
the  clerk  of  the  district  courts,  but  created 
no  additional  office. 

We  note  here  that  this  court  held  that  the 
Legislature  did  not  attempt  to  exercise  the 
powers  conferred  by  this  article  of  the  Con- 
stitution in  enacting  the  law  under  examina- 
tion In  Whltener  v.  Belknap,  89  Tex.  273,  34 
S.  W.  594,  hence  the  reasoning  in  that  case 
is  not  applicable  here.  In  Harris  County  v. 
Stewart  we  carefully  examined  and  discussed 
the  questions  of  law  presented  in  this  case. 


HOUSMAN  V.  HORN. 

(Court  of  Civil  Appeals  of  Texas.    Dallas. 

May  17,  1913.) 

1.  Appeal  and   Error  (|   1041*)— Harmless 
Error— Rulings  on  Pleadings. 

Error  in  treating  as  a  plea  in  abatement, 
Bnd  so  filed  too  late,  an  amended  answer,  in 


an  action  to  foreclose  a  vendor's  Uen,  setting 
up  that  defendant  had  neither  actual  nor  con- 
structive notice  of  the  provisiooB  of  the  par- 
chase  money  notes,  whereby  they  could  be  ma- 
tured for  default  in  interest,  is  immaterial; 
this  being  available  under  the  general  denial, 
especially  where  no  actual  notice  is  proved,  the 
question  of  the  record  of  deeds  in  defendant's 
chain  of  title  expressly  retaining  a  lien  for 
purchase  money  notes  being  constrnctive  notice 
of  provisions  of  the  notes  being  one  of  law. 
,  [Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |§  4106-4109;  Dec.  Dig.  f 
1041.*] 

2.  Vendor  and  Pubchasxb  (§  231*) — ^NoncK 
OF  Provisions  of  Note  Referred  to  in 
Recorded  Deed. 

Record  of  deed  expressly  retaining  a  ven- 
dor's lien  for  purchase-money  notes  is  constrnc- 
tive notice,  putting  a  subsequent  purchaser  on 
inquiry  as  to  provisions  of  the  notes  allowins 
them  to  be  matured  for  default  in  interest,  and 
for  payment  of  10  per  cent  attorney's  fees  in 
case  of  suit  thereon. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  ||  43,  55,  487,  513-539; 
Deo.  Dig.  {  231.*] 

Appeal  from  District  Court,  Collin  County: 
J.  M.  Pearson,  Judge. 

Action  by  W.  H.  Horn  against  S.  H.  Hoos- 
man  and  others.  Judgment  for  plaintiff. 
Defendant  Housman  appeals.    Affirmed. 

O.  B.  Smith,  of  McKlnney,  for  appellant 
Garnett  &  Hughston,  of  McKlnney,  for  ap- 
pellee. 

EASBURY,  J,  Appellee  Instituted  suit  In 
the  court  below  against  James  F.  Acker,  E. 
E.  Rosenberry,  W.  G.  Ashley,  and  appeilunt 
Housman,  alleging  that  on  January  20,  1911, 
appellee  conveyed  certain  lands  in  Collin 
county,  Tex.,  to  said  Acker  for  a  recited  con- 
sideration, part  of  which  was  represented  by 
the  three  promissory  negotiable  notes  of 
Acker,  payable  to  appellee  and  secured  In 
their  payment  by  the  vendor's  lien  expressly 
retained  in  the  deed  made  by  appellee  to  said 
Acker,  said  notes  being  due,  respectively. 
January  20,  1913,  1914,  and  1915.  It  was  al- 
leged that  the  notes  bore  interest  payable  an- 
nually, and  that  by  the  provisions  of  the 
notes  a  failure  tb  pay  any  annual  Installment 
of  interest  thereon  at  maturity  would  at  the 
election  of  the  owner  mature  all  notes,  and 
that  at  the  time  the  suit  was  filed  an  annual 
installment  of  Interest  was  in  fact  due,  pay- 
ment of  which  had  been  demanded  and  re- 
fused, and  that  appellee  because  of  such  re- 
fusal had  declared  the  entire  debt  due,  etc. 
It  was  further  alleged  that  the  other  defend- 
ants had  in  the  order  named  purchased  the 
land  from  Acker  with  notice  of  the  lien,  all 
of  whom  were  made  parties  to  the  suit. 
Judgment  for  the  amount  of  the  notes,  prin- 
cipal, interest,  attorney's  fees,  and  costs  was 
asked  against  all  the  defendants,  together 
with  a  foreclosure  of  the  lien  retained  in  the 
deed  and  notes  and  sale  of  the  land  as  pro- 
vided by  law. 

Appellant  Housman,  answered  by  general 
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demurrer  and  general  deniaL  Subsequently, 
upon  leave  of  court,  be  filed  amended  answer, 
which  contained  In  addition  to  the  general 
demurrer  and  denial,  the  plea  that  be  was  a 
bona  flde  purchaser  of  the  land  without  ac- 
tual or  constructlTe  notice  of  that  clause  In 
the  notes  which  gave  appellee  the  option  uf 
declaring  the  entire  series  due  upon  failure 
to  pay  when  due  any  iast&llment  of  inter- 
est, and  that  as  a  consequence  the  suit  as  to 
him  was  prematurely  brought,  and  prayed 
that  appellee  take  nothing  against  him  by 
reason  of  the  suit,  and  that  he  recover  costs, 
etc.  On  motion  of  appellee,  the  court  below 
struck  from  the  record  that  portion  of  the 
pleading  alleging  want  of  notice  of  the  op- 
tion of  the  owner  of  the  notes  to  declare 
same  due,  etc.,  because  being  a  plea  in  abate- 
ment and  having  been  filed  after  plea  in  bar 
It  came  too  late. 

A  statement  of  facts  was  not  filed,  but  the 
record  does  contain  the  lower  court's  conclu- 
sions of  fact,  and  the  facts  taken  therefrom 
and  material  to  the  determination  of  this 
appeal  are  as  follows:  Appellee  Horn  on 
January  20,  1911,  was  the  owner  of  the  land 
securing  payment  of  the  notes  in  suit,  and 
on  that  day  conveyed  same  to  James  F.  Ack- 
er by  deed.  This  deed  was  filed  for  record 
with  the  county  clerk  of  Collin  county  Feb- 
ruary 11,  1911,  and  thereafter  properly  re- 
corded. The  deed  expressly  retains  the  ven- 
dor's lien  to  secure  payment  of  the  three 
notes  sned  npon.  EJach  note  draws  8  per 
cent  per  annum  interest,  payable  annually, 
and  provides  that  failure  to  pay  any  annual 
installment  of  interest  thereon  when  due 
shall  at  the  election  of  the  holder  mature 
all  three  notes,  together  with  the  further 
provision  for  the  payment  of  10  per  cent 
on  the  whole  amount  due,  if  said  notes  were 
not  paid  when  due  and  placed  with  an  attor- 
ney or  snlt  filed  thereon,  etc.  Neither  of 
these  provisions  were  set  out  in  the  deed 
from  Horn  to  Acker  containing  the  descrip- 
tion of  the  notes.  On  January  24,  1912,  aft- 
er allowing  three  days  grace,  the  first  annual 
interest  installment  was  due  on  each  of 
said  notes.  Demand  for  payment  was  mad^j 
of  appellant  Housman,  who  was  in  possession 
of  the  land.  He  failed  to  pay  and  whereupon 
appellee  declared  all  notes  due  at  once,  and 
on  January  25,  1912,  delivered  same  to  his 
attorney  and  caused  salt  to  be  filed  thereon. 
After  the  conveyance  of  the  land  to  Acker 
and  prior  to  filing  this  suit  Acker  conveyed 
the  land  April  3,  1911,  to  E.  E.  Bosenberry, 
who  filed  same  for  record  on  same  day.  Said 
deed  recited  that  Rosenberry  agreed  to  pay 
all  the  notes  sned  on  according  to  their 
terms.  Afterwards,  In  1911  (the  exact  day 
and  month  is  not  given),  Rosenberry  convey- 
ed the  land  to  appellant  Housman,  the  deed, 
which  was  not  recorded,  containing  a  clause 
in  substance  that  Housman  bought  the  land 
subject  to  payment  of  the  notes,  but  did  not 
undertake  to  describe  them,  nor  did  it  men- 


tion the  payment  of  attorney's  fees  or  the 
right  to  mature  all  notes  upon  failure  to  pay 
interest  installments.  None  of  the  deeds  re- 
cited that  in  the  notes  there  was  a  provision 
for  attorney's  fees  or  the  provision  permit- 
ting the  holder  to  matnre  them  upon  failure 
to  pay  the  interest  as  it  matured.  The  find- 
ings further  show  facts  sufllcient  to  sustain 
the  Judgment  of  the  court  with  reference  to 
service  and  the  amount  due,  etc. 

[1]  The  appellant  by  counsel  contends  the 
court  erred  in  treating  his  amended  answer  as 
a  plea  in  abatement.  By  this  answer  as  we 
have  said  appellant  alleged  that  be  had  nei- 
ther actual  nor  constructive  notice  of  the  pro- 
vision In  the  notes  in  reference  to  appellee's 
right  to  mature  the  notes  before  the  agreed 
period  if  the  interest  was  not  paid.  From 
our  view  of  the  case  the  action  of  the  court 
complained  of  is  immaterial,  since  in  our 
opinion  the  defense  set  out  In  the  special  plea 
could  be  urged  under  the  general  denial, 
particularly  so  since  no  actual  notice  was 
proven  and  any  constructive  notice  arising 
because  of  the  record  of  said  several  deeds 
would  be  constructive  notice  and  hence  be- 
came a  matter  of  law  solely. 

[2]  In  our  opinion  the  issue  below  and 
here  was  and  is  purely  one  of  notice.  That 
being  true,  the  question  then  is.  Did  the  re- 
citals in  the  deed  from  appellee  to  Acker  In 
reference  to  the  outstanding  notes  Import 
notice  to  subsequent  purchasers  of  all  the 
undisclosed  provisions  thereof?  We  think 
so.  As  to  what  notice  is  imparted  to  subse- 
quent purchasers  by  the  record  of  deeds  in 
such  cases,  it  is  said  by  an  accepted  authori- 
ty that  "an  instrument  properly  recorded  is 
notice,  not  only  of  facts  therein  expressly  set 
forth,  but  also  of  all  other  material  facts 
which  an  Inquiry  thereby  reasonably  suggest- 
ed would  have  disclosed."  39  Cyc.  1720.  The 
qualification  of  the  rule  Is  by  the  same  au- 
thority said  to  be  that  "a  recorded  deed  is 
constructive  notice  only  of  what  appears  on 
Its  face."  The  application  of  the  qualifica- 
tion to  the  facts  in  this  case  would  be  that 
the  record  of  the  deed  from  Horn  to  Acker 
was  notice  to  all  subsequent  purchasers  of 
the  fact  that  there  were  three  outstanding 
unpaid  notes  only,  and  that  such  subsequent 
purchaser  would  not  be  compelled  to  inquire 
if  there  might  be  more  than  three  such  notes. 
But  under  the  rule  announced  it  would  in 
our  opinion  also  be  the  dnty  of  the  appellant 
to  Inquire  into  the  particular  provisions  of 
the  notes  of  which  the  record  gave  him  no- 
tice, since  such  Inquiry  would  be  reasonably 
suggested  by  his  knowledge  of  the  existence 
of  the  notes.  As  said  by  the  Judge  who  tried 
this  case,  "the  recitation  In  the  deed  from 
Horn  to  Acker  that  there  were  notes  out- 
standing against  the  land  In  controversy 
made  it  the  duty  of  all  persons  purchasing 
said  land  subsequent  to  Acker  to  investigate 
the  notes,"  and  that  "they  were  bound  by  the 
recitals  (contained  in)  the  notes  whether  in 
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fact  they  had  ever  had  actual  notice  of  them 
or  not"  One  purchasing  land  burdened  with 
a  Hen  to  secure  an  indebtedness  represented 
by  notes  disclosed  by  the  record  Is  charged 
vrlth  notice  of  the  fact  that  penalties  and 
forfeitures  are  probable  in  case  of  refusal  to 
pay  the  debt  according  to  the  contract  of  his 
vendor  and  such  an  inquiry  Is  one  reasonably 
suggested  by  the  existence  of  the  notes.  As 
said  by  our  Supreme  Court  In  Willis  v.  Gay, 
48  Tex.  463,  26  Am.  Rep.  328,  which  was  a 
contest  between  a  purchaser  of  land  and  one 
who  claimed  the  vendor's  lien  thereon,  "the 
recital  in  this  deed  that  the  consideration 
was  'secured  to  be  paid  to  us  *  •  • ' 
clearly  conveyed  the  Intelligence  to  any  one 
who  might  inspect  it  that  the  money  was  not 
paid  down  for  the  land."  The  court  then 
recites  that,  while  the  terms  used  are  insuffi- 
cient to  create  the  vendor's  lien,  "yet  it  Is 
the  recital  of  a  fact  which  was  well  calculat- 
ed to  put  a  subsequent  purchaser  upon  in- 
quiry, which,  if  followed  up  in  the  right  di- 
rection, would,  as  shown  by  the  proof,  readi- 
ly and  certainly  have  led  to  full  notice  that 
the  purchase  money  had  not  been  paid." 
Anything  disclosed  by  the  record  which 
would  suggest  as  a  matter  of  prudence  any 
Inquiry  which  would  disclose  the  real  situa- 
tion must  be  reasonably  pursued.  Cook  v. 
Caswell,  81  Tex.  678,  17  S.  W.  385.  In 
Clementz  v.  Jones  Lumber  Co.,  82  Tex.  424, 
18  S.  W.  599,  it  was  said  that  all  the  terms 
and  conditions  of  a  note  secured  by  mort- 
gage on  real  estate  and  referred  to  in  the 
mortgage  constitutes  a  part  of  the  mortgage, 
and  that,  when  the  mortgage  is  recorded,  no- 
tice of  all  the  provisions  of  the  note  as  well 
as  those  of  the  mortgage  is  Imported  to  those 
subsequently  dealing  with  the  mortgaged 
land.  Accordingly  it  follows  that  the  notes 
given  by  Acicer  to  Horn  and  secured  by  the 
vendor's  lien  in  the  accompanying  deed,  and 
therein  referred  to,  became  in  like  manner 
a  part  of  the  deed,  and  It  was  the  duty  of 
all  subsequent  purchasers  to  Inquire  into 
the  particular  provisions  of  the  notes  which 
might  in  any  manner  affect  the  title  to  the 
land.  If  the  recitals  in  the  deed  failed  to 
state  how  the  interest  was  to  be  paid,  and 
what  the  penalty  would  be  In  case  of  de- 
fault, such  omission  would  Itself  suggest  rea- 
sonable inquiry  in  that  particular,  since  it 
was  to  be  presumed  that  penalties  and  for- 
feitures followed  such  default. 

It  was  also  said  in  Tlnsley  v.  Houston 
Land  &  Trust  Co.,  36  S.  W.  815,  that  Igno- 
rance on  the  part  of  a  purchaser  of  land  bur- 
dened with  a  prior  debt  which  he  assumes  of 
a  provision  in  the  notes  that  upon  default  In 
payment  of  same  10  per  cent,  should  be  added 
as  attorney's  fees  is  inadmissible  In  testimo- 
ny as  a  defense  In  a  suit  upon  a  note,  for  the 
reason  that  by  his  assumption  of  the  note  he 
is  chargeable  with  knowledge  of  its  contents, 
and  will  not  be  heard  to  say  that  he  was  ig- 


norant of  the  extent  of  the  liability  he  assum- 
ed. The  only  dissimilarity  between  tbe  facts 
in  the  case  cited  and  the  instant  case  is  tliat 
in  the  former  the  obligation  was  assumed  and 
in  the  latter  the  land  was  taken  subject  to  tbe 
payment  of  the  notes.  In  the  case  of  assomp- 
tion  personal  liability  would  exist  while  it 
would  not  where  the  land  Is  bought  subject 
to  the  prior  lien  and  debt  Notice,  however. 
would  still  be  Imported;  and,  whUe  no  per- 
sonal Judgment  for  the  Horn  debt  could  be  al- 
tered against  Housman,  the  debt  could  be  de- 
clared due  under  the  recited  provision  In  the 
notes,  the  lien  foreclosed,  and  the  property 
sold  unless  appellant  paid  tbe  debt.  And  lo 
that  connection  the  court  below  did  not  ren- 
der personal  Judgment  against  appellant  for 
the  amount  of  the  note,  but  merely  foreclosed 
the  lien  on  land  as  against  him,  directing 
that  if  upon  sale  tbe  land  should  sell  for 
more  than  tbe  debt  any  excess  should  be  paid 
to  appellant  Housman. 

Finding  no  error  in  the  Judgment  of  the 
court  below,  the  same  is  hereby  affirmed. 


MISSOURI,  K.  &  T.  BY.  CO.  OF  TEXAS  v. 
HUMPHRIES  et  aL 

(Court  of  Civil  Appeals  of  Texas.     Anstlii. 

April  23,   1913.     Rehearing  Denied 

May  28,  1913.) 

1.  Cabbiebs  (i  381*)  —  Tbanspobtatiow  of 
PABSENaEBS  —  Ejbctiow  —  Wbono  Tbain  — 
Evidence— Custom. 

Where  plaintiS  was  ejected  from  defend- 
ant's train  because  her  traDsportation  read 
over  another  road,  and  she  claimed  to  have 
been  directed  to  defendant's  train  both  by  the 
gateman  at  the  union  station  and  by  defend- 
ant's brakeman  as  she  boarded  the  train,  evi- 
dence that  it  was  customary  for  defendant's 
brakeman  at  the  union  station,  before  permit- 
ting passengers  to  enter  its  train,  to  inspect 
their  tickets  to  ascertain  whether  they  were  en- 
titled to  ride  thereon  was  admissible. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  tt  1473-1476,  1479-1482;  Dec  Dig. 
S  381.*] 

2.  CoNTBIBtmON   (J  6*)-7JOINT  WbORODOBBS. 

Defendant  used  a  union  depot  at  F.  owned 
by  the  T.  railroad  company  which  provided 
and  controlled  the  employes,  including  gatemen. 
Plaintiff  having  purchased  a  ticket  over  anoth- 
er road  was  permitted  to  board  defendant's 
train  through  tbe  negligence  of  the  gateman 
and  defendant's  brakeman  in  omitting  to  ex- 
amine her  transportation  before  permitting  her 
to  get  aboard,  and,  after  the  train  had  started, 
she  was  ejected  In  an  improper  place  and  man- 
ner, Heid  that,  since  defendant's  brakeman 
was  negligent,  and  defendant  was  further  neg- 
ligent in  ejecting  plaintiff,  it  was  the  principal 
wrongdoer  and  was  therefore  not  entitled  to 
recover  contribution  against  the  T.  railroad 
company,  under  the  rule  that  there  is  no  riglit 
of  contribution  between  tort-feasors,  especially 
where  both  parties  are  In  the  wrong,  or  tiie 
act  of  the  one  seeking  contribution  was  tbe 
proximate  cause  of  the  injury. 

[Ed.  Note.— For  other  cases,  see  Contribation, 
Cent.  Dig.  §{  6-9;    Dec.  Dig.  |  5.*] 
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3.  Cabbiebs    (i    356*)  —  Tbansfobtation    ot 
Passenqebs  —  Unioit    Depot  —  Gatesien — 

AOENOT. 

Where  a  railroad  company  operates  a  un- 
ion depot  and  employs  gatemen  who  serve  yari- 
0U8  railroads  nsing  the  depot,  the  gatemen,  so 
far  as  the  general  public  is  concerned,  are  the 
agents  of  all  the  railroads  nslng  the  depot. 

(Ed.  Note.— For  other  cases,  see  Carriers, 
CJent    Dig.   li    1409,    1410,    1423-1432;     Dec 

Dig.  I  36e.«r 

4.  GABBiEBa  (g  356*)  —  Passengebs  —  Pebbon 
ON  Wbono  Train. 

Where  plaintiff  was  directed  to  board  de- 
fendant's train,  though  her  ticket  called  for 
another  road,  through  the  negligence  of  a  union 
depot  gateman  and  the  brakeman  of  defend- 
ant's train,  she  was  a  passenger  thereon, 
though  she  had  no  ticket  over  defendant's  road 
and  paid  no  fare,  and  hence  defendant  In 
causing  her  to  leave  the  train  was  bound  to 
use  with  reference  to  her  the  high  degree  of 
care  which  it  is  bound  to  exercise  toward  pas- 
sengers. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Die.  H  1409,  1410,  1423-1432;  Dec. 
Dig.  i  356.*] 

Appeal  from  District  Court,  McLennan 
County ;  J.  N.  Gallagher,  Special  Judge. 

Action  by  Mrs.  Marian  Humphries  and 
others  against  the  Missouri,  Kansas  &  Texas 
Hallway  Company  of  Texas.  Judgment  for 
plalntlfl's,  and  defendant  appeals.    Affirmed. 

Alex  S.  Coke,  of  Dallas,  and  Spell  &  San- 
ford,  of  Waco,  for  appellant  W.  L.  Eason, 
of  Waco,  for  appellees. 

RICE,  J.  Mrs.  Humphries,  Joined  pro 
forma  by  ber  bnsband,  brought  tbis  suit 
against  appellant  and  tbe  Texas  &  Pacific 
Railway  Company  to  recover  damages  for 
having  been  unlawfully  ejected  from  tbe  train 
of  tbe  former  on  the  29tb  of  October,  1909, 
alleging  that  sbe  and  ber  motber  purchased 
tickets  at  Hlgglnson,  Ark.,  on  the  27th  of 
October,  via  Ft.  Worth,  Tex.,  over  tbe  I.  & 
G.  N.  Railroad  to  Waco;  that  appellant,  to- 
gether with  tbe  Texas  &  Pacific  Railway  and 
other  railroad  companies,  maintained  at  said 
time  a  union  depot  at  Ft  Worth,  where  they 
bad  passenger  facilities  in  common,  among 
otber  things  operating  a  gate  system,  em- 
ploying a  gateman,  whose  duty  it  was  to 
open  the  gate  upon  arrival  and  departure  of 
trains  and  direct  passengers  to  their  respec- 
tive cars;  that  plaintiff  and  her  mother  trav- 
eled on  said  tickets  without  incident  to  Ft 
Worth  but  upon  arrival  there  sbe  was  on 
account  of  tbe  negligence  of  said  gateman  and 
the  brakeman  of  appellant  misdirected  by 
tbem,  and  thereby  caused  to  take  tbe  train 
of  tbe  latter  company  for  Waco,  instead  of 
the  I.  &  G.  N.  Railway  Company,  over  wblcb 
sbe  had  transportation;  that  tbe  auditor  of 
appellant,  after  she  and  ber  mother  bad 
traveled  some  two  miles  from  tbe  city  upon 
appellant's  train,  rudely  ejected  tbem  there- 
from, whereby  tbey  were  compelled  to  carry 
their  luggage  and  walk  back  to  said  depot, 
where,  after  remaining  all  day,  sbe  took  tbe 


nigbt  train  of  the  I.  &  O.  N.  for  Waco;  al- 
leging that  sbe  was  greatly  bumiliated,  suf- 
fered anxiety  and  pain,  and  .made  sick  by 
reason  thereof. 

After  a  general  demurrer  and  general  de- 
nial, appellant  expressly  denied  tbe  acts  of 
negligence  complained  of,  both  in  tbe  matter 
of  causing  the  plaintlif  to  enter  the  wrong 
train  and  in  tbe  matter  of  causing  ber  to 
disembark  therefrom;  and  likewise  pleaded 
that  she  was  guilty  of  contributory  negli- 
gence in  boarding  said  train,  as  well  as  re- 
turning to  said  station.  Appellant  also 
pleaded  that  said  Ft.  Worth  depot  was  owned 
by  tbe  Texas  &  Pacific  Railway  Company, 
and  that  it  and  other  companies  used  the 
same  under  a  contract  with  said  Texas  & 
Pacific  Company,  whereby  the  latter  company 
retained  exclusive  control  and  management 
of  tbe  employes  in  said  station,  as  well  as 
tbe  right  to  establish  rules  and  regulations 
governing  their  conduct,  and  that  said  gate- 
man  was  an  employs  of  said  Texas  &  Pacific 
Company,  and  that  if  it  should  be  found  that 
plaintiff  was  induced  to  board  tbe  wrong 
train  by  reason  of  the  negligence  of  said 
gateman,  then  appellant,  in  tbe  event  Judg- 
ment was  rendered  against  it  prayed  Judg- 
ment over  against  tbe  Texas  &  Pacific  Rail- 
way Company  for  like  amount 

The  defendant  Texas  &  Pacific  Railway 
Company,  answering,  adopted  tbe  general 
demurrer  and  general  denial  and  plea  of  con- 
tributory negligence  of  appellant;  and  fur- 
ther denied  its  liability  to  appellant  under 
the  alleged  agreement  to  use  Its  depot  on 
account  of  any  act  of  negligence  of  said  gate- 
man,  and  pleaded  that  if  appellee  entered  the 
wrong  train,  it  was  owing  to  tbe  negligence 
of  appellant's  brakeman. 

There  was  a  Jury  trial,  resulting  in  a  ver- 
dict and  Judgment  In  behalf  of  appellee 
against  appellant  for  the  sum  of  $100,  but 
tbe  court  instructed  a  verdict  in  behalf  of 
the  Texas  &  Pacific  Company,  from  which 
judgment  appellant  prosecutes  this  appeal. 

The  evidence  shows  that  Mrs.  Humphries 
and  motber  reached  Ft.  Worth  on  tbe  nigbt 
of  tbe  28tb  of  October,  and  early  tbe  next 
morning  went  to  the  union  depot,  where  she 
inquired  of  tbe  ticket  agent  as  to  when  her 
train  left  for  Waco,  and  he  referred  her  to 
the  gateman  for  information.  She  then  went 
to  him  and  told  him  that  she  wanted  to  go 
to  Waco  that  morning,  and  wanted  him  to 
put  ber  on  tbe  right  train.  He  informed  ber 
that  tbe  train  was  late,  but  that  upon  its 
arrival  be  would  do  so.  Later  on  she  stated 
that  sbe  went  to  the  gate  to  pass  out,  having 
her  ticket  in  ber  band,  and  asked  the  gate- 
man  what  train  sbe  should  take.  He  de- 
clined to  look  at  ber  ticket  when  offered, 
stating  that  it  was  unnecessary  for  bim  to 
do  so,  but  directed  her  to  board  tbe  train  of 
appellant.  Still  having  ber  ticket  in  ber 
band,  sbe  approached  the  brakeman  at  the 
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entrance,  who  likewise  did  not  examine  her 
ticket,  and  asked  If  that  was  the  Waco  train, 
and  receiving  an  affirmatlTe  reply,  she  and 
her  mother  boarded  the  train;  that  soon 
thereafter  the  train  started,  and  when  out 
about  two  miles  from  the  depot,  the  auditor 
came  around  to  take  up  tickets.  After 
looking  at  the  tickets,  he  stated:  "You  are 
on  the  wrong  train."  "Whereupon  I  said, 
'I  don't  see  why  I  should  be  on  the  wrong 
'  train,  when  the  gateman  told  me  to  get  on  It' 
He  reached  up,  pulled  the  bell  twice  and 
stopped.  He  said,  'Tou  get  off  this  train; 
you  are  on  the  wrong  train.'  Picking  up  my 
satchel  and  throwing  it  as  far  as  he  could 
towards  the  door,  he  then  came  back  and 
jerked  me  up  by  the  arm,  saying  that  he  had 
no  time  to  wait,  and  compelled  me  to  get 
off  the  train."  She  and  her  mother  after 
disembarking,  after  considerable  delay  and 
anxiety,  found  their  way  back  to  the  station. 
The  conductor  refused,  upon  her  request,  to 
take  her  back  to  the  depot  or  on  to  the  next 
station.  She  did  not  hare  sufficient  money 
with  which  to  pay  her  way  on  to  Waco.  By 
reason  of  all  that  occurred  she  was  made 
sick,  etc. 

[1]  During  the  progress  of  the  trial  two 
witnesses  on  behalf  of  the  Texas  &  Pacific 
Hallway  Company  were  permitted,  over  ap- 
pellant's objection,  to  testify  that  it  was  cus- 
tomary for  appellantfs  brakeman  at  said 
union  depot,  before  permitting  passengers  to 
enter  its  trains,  to  Inspect  their  tickets,  for 
the  purpose  of  ascertaining  whether  they 
were  entitled  to  ride  thereon.  Appellant  by 
Its  first  and  second  assignments  Insists  that 
the  admission  of  this  testimony  was  error  on 
the  ground  that  it  was  immaterial  and  Irrel- 
evant  to  any  issue  in  the  case.  We  think  the 
objection  was  not  well  taken  and  was  prop- 
erly overruled. 

[2]  By  the  third  and  fourth  assignments 
appellant  urges  that  the  court  erred  in  per- 
emptorily Instructing  a  verdict  in  behalf  of 
the  Texas  &  Pacific,  insisting  that  the  court 
should  have  submitted  to  the  jury  the  issue 
as  to  appellant's  right  to  recover  against  said 
Texas  &  Pacific  on  its  plea  for  contribution 
as  between  said  two  companies.  We  dltter 
with  appellant  in  this  contention.  The  gen- 
eral rule  seems  to  be  that  there  Is  no  right 
of  contribution  between  tort-feasors.  There 
is  an  exception,  however,  to  this  rule: 
Where  the  party  seeking  recovery  against  the 
other  Joint  tort-feasor  is  not  in  the  wrong, 
or  only  passively  so,  it  is  held  that  be  may 
recover.  This  principle,  however.  Is  never 
applicable  where  both  parties  are '  in  the 
wrong,  or  where  the  act  of  the  one  seeking 
the  recovery  was  the  proximate  cause  of  the 
injury.  See  Hallway  v.  Ballway,  83  Tex.  §09, 
18  S.  W.  956 ;  M.,  K.  &  T.  By.  Co.  v,  Vance, 
41  8.  W.  167;  Houston  &  Texas  Central 
Hallroad  Co.  v.  WilUams,  31  S.  W.  556;  By. 
V.  Bj'.,  47  Tex.  Ov.  App.  804,  105  S,  W.  829. 


In  the  present  case  It  clearly  appears  tbmt 
appellant's  brakeman  was  gnilty  of  negli- 
gence in  not  examining  the  ticket  when  ap- 
pellee was  boarding  the  train.  It  seems  ttiat 
it  was  ordinarily  his  custom  to  do  so.  The 
slightest  examination  would  have  shown  him 
that  she  was  about  to  board  the  wrong  train. 
Besides,  appellant  was  further  guilty  of  neg- 
ligence in  ejecting  appellee  from  the  train. 
In  these  respects  It  was  the  principal  wrong- 
doer; and  certainly,  under  no  rule  of  law, 
could  It  be  entitled  to  recover  contribution 
over  against  its  codefendaut  even  If  it  were 
granted  that  It  was  likewise  guilty  of  negli- 
gence in  causing  appellee  to  board  said  train. 

[3]  But  we  are  inclined  to  believe  in  this 
case,  under  the  evidence,  that  so  far  as  the 
general  public  was  concerned,  the  gateman 
was  the  agent  of  appellant  as  well  as  of  the 
Texas  &  Pacific  Ballway  Company,  and  that 
appellant  was  responsible  for  his  negligence. 
It  is  true  tliat  the  evidence  shows  that  be 
was  employed  by  the  former  company,  and 
under  its  control;  but  it  is  also  shown  that 
appellant  was  entitled  to  his  services,  and 
that  it  was  his  duty  to  attend  said  gate,  and 
direct  passengers  to  their  respective  traina. 
He  was  therefore  held  out  to  the  public  by 
appellant  as  its  agent  in  this  respect,  where- 
by appellant  was  responsible  for  his  acta  of 
negligence,  if  any,  for  which  reason  we  think 
the  court  did  not  err  in  instrncttng  a  verdict 
in  behalf  of  the  Texas  &  Padflc  Ballway 
Company  on  said  lssu& 

[4]  The  fifth  assignment  complains  that  the 
court  erred  In  Instructing  the  Jury  that  It 
was  the  duty  of  the  employe  of  appellant  in 
causing  plaintiff  to  disembark  from  its  train, 
to  use  a  very  high  degree  of  care  and  to 
cause  her  to  disembark  at  such  place  as  a 
very  cautious  or  prudent  person  wonid 
choose,  under  the  same  or  similar  circum- 
stances; insisting  that  it  thereby  placed  upon 
appellant  a  greater  burden  in  this  respect 
than  was  Imposed  by  law,  in  that  he  was 
only  required  to  exercise  ordinary  care  In 
causing  her  to  disembark,  etc.  This  charge 
was  predicated  upon  the  theory  that  appel- 
lee, at  the  time  that  -she  was  ejected,  was  a 
passenger  upon  said  train.  We  think  this 
theory  is  correct  Appellee  occupied  the  posi- 
tion of  a  passenger,  notwithstanding  the  fact 
that  .she  had  no  ticket  over  appellant's  road 
at  the  time.  She  had  taken  the  wrong  train, 
it  Is  true,  but  this  was  through  no  fault  of 
hers,  but  was  occasioned  by  the  wrongful 
act  and  conduct  of  appellant's  servants.  This 
being  true,  she  occupied  towards  said  compa- 
ny the  attitude  of  a  passenger,  and  it  was  re- 
quired to  exercise  that  very  high  degree  ol 
care  towards  her  that  the  law  requires  com- 
mon carriers  to  exercise  towards  their  pas- 
sengers. See  I.  &  O.  N.  By.  Co.  r.  Gilbert, 
64  Tex.  536;  Ballway  v.  Smith  (Sup.)  1  8.  W. 
566;  Ballway  v.  Bather,  3  Tex.  Civ.  App.  72, 
21  S.  W.  857;  Gary  v.  Ballway,  17  Ter.  Ctn 
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App.  129,  42  S.  W.  677 ;  RaUway  v.  Powell, 
40  Ind.  37. 

Finding  no  error  in  tbe  record,  the  judg- 
ment of  the  court  below  Is  affirmed. 

Affirmed. 


MISSOURI,  K.  ft  T.  RT.  CO.  OF  TEXAS  T. 
JACKSON. 

(Court  of  Civil  Appeals  of  Texas.    Austin. 
April  80,  1013.     Rehearing  Denied 
May  28,   1013.) 
Appeal     from     District     Court:     McLennan 
County;    J.  N.  Gallagher,  Special  Judge. 

Action  by  Mrs.  P.  C.  Jackson  against  the 
Missouri,  Kansas  &  Texas  Railway  Company 
of  Texas.  Judgment  for  plaintiff,  and  defend- 
ant appeals.     AflSrmed. 

Alex  S.  Coke,  of  Dallas,  and  Spell  ft  San- 
ford,  of  Waco,  for  appellant  Baker,  NefE  ft 
Taylor  and  W.  L.  Eason,  all  of  Waco,  tor 
appellee. 

JENKINS,  J.  '  This  is  a  companion  case  to 
M.,  K.  ft  T.  Ry.  Co.  of  Texas  v.  Mrs.  Marian 
Humphries,  the  daughter  of  appellee,  in  which 
this  court  banded  down  an  opinion  at  its  last 
sitting.  157  S.  W.  1174.  B^or  the  reasons  set 
forth  in  said  opinion,  the  judgment  of  the 
trial  court  in  this  case  is  affirmed. 

Affirmed. 


CHAMBERS  t.  ORISHAM  et  nx. 

(Court  of  Civil  Appeals   of  Texas.     El  Paso. 

May   20,   101^.      Rehearing   Denied 

June  26,  1913.) 

ExcHANac  or  Pbopebty  (|  6*)— Rmoissiow— 

Restobation  of  Status  Quo. 

In  an  action  to  rescind  a  contract  for  the 
exchange  of  property  on  the  ground  of  fraud, 
where  it  appears  that  the  plaintiff  had  per- 
mitted the  foreclosure  of  the  lien  for  notes, 
which  he  agreed  to  pay,  against  part  of  the 
land  received  by  him,  and  cannot  restore  the 
status  quo,  it  was  proper  for  the  court  to 
give  a  peremptory  instruction  for  the  defend- 
ant 

[EM.  Note. — For  other  cases,  see  Exchange  of 
Property,  Cent  Dig,  H  6,  «.  8-10;  Dec.  Dig. 
§  5.*] 

Error  from  District  Court,  Martin  CJounty ; 
James  L.  Shepherd,  Judge. 

Action  by  J.  C.  Chambers  against  M.  A. 
Grlsham  and  wife.  Judgment  for  the  de- 
fendants, and  plalntur  brings  error.  Af- 
firmed. 

See,  also,  156  S.  W.  960. 

Theodore  Mack,  of  Ft  Worth,  A.  L.  Oreen, 
of  Stanton,  A.  H.  Klrby,  of  Abilene,  and  Jno. 
B.  Howard,  of  Midland,  for  plaintiff  In  error. 
R.  N.  Grlsham,  of  Sweetwater,  and  Stephens 
ft  BflUer,  of  Ft  Worth,  for  defendants  In 
error. 

HIOQINS,  J.  Chambers  was  the  owner  of 
eight  sections  of  state  free  school  land  situ- 
ate In  EI  Paso  county  and  conveyed  same  to 
Josephine  R.  Grlsham,  wife  of  M.  A.  Grls- 
ham, In  consideration  of  certain  premises  sit- 
uate In  Martin  and  Howard  counties  being 


conveyed  to  him  by  said  M.  A.  Grlsham.  The 
deed  from  Chambers  tp  Mrs.  Grlsham  was 
filed  In  the  Genei-al  Land  Office,  together  with 
substitute  obligations  of  herself  and  hus- 
band covering  the  porchase  money  dne  the 
state,  and  she  was  substituted  as  the  pur- 
chaser from  the  state.  She  and  her  husband 
completed  the  three  years'  occupancy  of  the 
school  land,  as  required  by  law,  and  made 
valuable  improvements  thereon.  Thereafter 
Chambers  filed  suit  for  rescission,  alleging 
as  a  ground  therefor  false  and  fraudulent 
representations  made  by  M.  A.  Grlsham  re- 
specting the  property  which  he  had  convey- 
ed to  Chambers,  and  this  issue  of  fraud  was 
clearly  raised  by  the  evidence,  but  ui)on  trial 
a  peremptory  instruction  was  given  in  favor 
of  defendants  In  error,  in  accordance  with 
which  verdict  was  returned  and  judgment 
rendered.  The  west  160  acres  of  section  30 
in  Howard  county  was  one  of  the  tracts  so 
conveyed  to  Chambers,  and  In  the  exchange 
of  the  lands  Chambers  assumed  and  agreed 
to  pay  certain  notes  which  constituted  liens 
thereon ;  the  deed  of  conveyance  so  stipulat- 
ing. Chambers  failed  to  pay  these  notes, 
and  the  lien  securing  same  was  foreclosed 
and  the  premises  conveyed  to  one  Brooks 
prior  to  the  institution  of  this  suit 

It  is  the  general  rule  that,  when  a  con- 
tract is  sought  to  be  rescinded  by  one  of  the 
parties  thereto,  he  must  place  the  other  in 
statu  quo.  Chambers  by  suffering  the  fore- 
closure and  sale  above  indicated  could  not 
return  to  Grlsham  the  160  acres  out  of  sec- 
tion 30,  and  this  would  preclude  him  from 
obtaining  a  rescission  of  the  exchange  of 
lands  which  he  had  made.  None  of  the  ex- 
ceptions to  the  general  rule  above  indicated 
apply  here,  and  If  Chambers  desired  to  avail 
himself  of  his  right  of  rescission  It  was  his 
duty  to  protect  the  title  to  the  premises 
which  he  had  received  so  that  he  could  re- 
turn the  same  to  Grlsham.  Through  his  own 
fault.  It  was  impossible  to  restore  the  status 
quo,  and  the  court  properly  instructed  against 
him. 

Various  other  reasons  are  urged  in  sup- 
port of  the  action  of  the  trial  court,  but  they 
will  not  be  discussed,  since  we  deem  the 
views  indicated  above  to  be  decisive  of  the 
question. 

Affirmed. 


ABILENE  ft  S.  RY.  CO.  v.  BURLESON. 

(Court  of  Civil  Appeals  of  Texas.    Ft  Worth. 

January  18,  1913.) 

1.  Witnesses  (S  345*)— Impeachment— Peoof 
or  Indictment  fob  Mibdeueanobs. 

A  witness  in  a  civil  action  may  not  be 
impeached  by  proof  ttiat  he  has  been  indicted 
for  misdemeanors. 

[Ed.  Note.— For  other  cases,   see   Witnesses, 
Cent  Dig.  §§  1126-1128 ;   Dec.  Dig.  §  345.*] 

2.  Witnesses  (|  350»)— Pabtt  to  Civil  Suit 
AB  Witness— Impeachment. 

Under  Rev.  Civ.  St  1011,  art  3688,  pro- 
viding Utat  no  person  shall  be  Incompetent  to 
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testify  because  he  is  a  party  to  the  suit,  and 
article  3647,  providiiir  that  either  party  may 
examine  the  opposing  party  as  a  witness,  but 
the  examination  must  be  conducted  under  the 
rules  applicable  to  other  witnesses,  a  party  to 
a  civil  suit  who  testified  in  his  own  behalf  may 
not  be  impeached  by  proof  that  he  has  been  in- 
dicted for  misdemeanors. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  !§  1140-1140 ;    Dec.  Dig.  §  350.*] 

3.  Cabbiers   (8  316*)— Injttbies   to   Passen- 
GEBs — Actions — Bubden  of  Pboof. 

The  burden  of  proof  on  the  whole  case 
resting  on  a  passenger  suing  for  injuries  by  the 
derailment  of  the  train  never  shifts,  though 
proof  of  an  accident  to  the  train  and  injury 
to  the  passenger  creates  a  presumption  of  fact 
against  the  carrier. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  ft  1261,  1262,  1283,  1285-1294; 
Dec  Dig.  I  316.*] 

4.  Tbial   (J    194*)— iNSTBucnoNs— Comment 
on  Weight  of  Evidence. 

A  charge  in  an  action  for  injuries  to  a 
passenger  by  the  derailment  of  the  train  that,  if 
the  train  was  derailed,  the  fact  of  derailment  is 
prima  facie  evidence  of  the  carrier's  negligence, 
IS  objectionable  as  a  comment  on  the  weight  of 
the  evidence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  |§  413.  436,  439-441,  446-454,  456-466 ; 
Dec.  Dig.  8  l94.*] 

5.  Tbial   <§    253*)— iNSTBUcnONS— Ignoring 

EiVIDENCE. 

Where,  in  an  action  for  injuries  to  a  pas- 
senger by  the  derailment  of  a  train,  there  was 
evidence  of  a  reasonable  explanation  of  the  de- 
railment, a  charge  that,  if  the  train  was  derail- 
ed, the  burden  was  on  the  carrier  to  show  that 
it  was  not  caused  through  its  negligence,  and 
that  the  fact  of  derailment  was  prima  facte  ev- 
idence of  negligence,  was  erroneous. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §§  613-623;    Dec.  Dig.  i  253.*] 

Appeal  from  District  Court,  Taylor  Coun- 
ty; Thomas  L.  Blanton,  Judge. 

Action  by  R.  C.  Burleson  against  the  Abi- 
lene &  Southern  Railway  Company.  From  a 
judgment  for  plaintiff,  defendant  appeals. 
Reversed  and  remanded. 

D.  T.  Bomar,  of  Ft  Worth,  and  Ben  L. 
Coz,  of  Abilene,  for  appellant.  Mahaffey  & 
Fulwller,  of  Abilene,  for  appellee. 

CONNER,  C.  3.  This  is  an  appeal  from  a 
Judgment  for  $1,200  in  the  appellee's  furor 
for  personal  Injuries  received  in  tbe  derail- 
ment of  a  passenger  car  upon  which  appellee 
was  a  passenger  on  the  17th  day  of  Septem- 
ber, 1911.  Appellee  alleged  that  the  serv- 
ants of  the  defendant  railway  company  were 
negligent  In  the  manner  in  which  they  were 
running  the  train  at  the  time  of  the  derail- 
ment and  negligent  In  that  it  permitted  its 
tracts  and  switches  and  equipment  to  be  and 
remain  In  a  defective  and  dangerous  condi- 
tion. The  defendant  answered  by  a  general 
denial,  and  specially  that  the  plaintiff  was 
'  not  injured  as  claimed  by  him  in  his  peti- 
tion, but  that  bis  action  was  a  fraudulent 
effort  to  extort  money  from  the  company. 
The  trial  was  before  a  Jury,  and  resulted  in 
a  judgment  as  stated. 

[t,2]  The  evidence  on  the  issue  of  wheth- 


er platntiff  was  injured  by  the  derailment  of 
the  car  was  conflicting,  and  while  the  plain- 
tiff was  testifying  in  Ills  own  tiriialf  as  a 
witness  the  defendant  sought  to  show  by  bim 
on  cross-examination,  as  the  bill  of  excep- 
tion shows  could  have  been  done,  that  the 
plaintiff  bad  been  indicted  In  Taylor  county 
in  seven  different  cases,  one  of  wbicb  was 
for  theft,  another  for  an  assault,  another  for 
carrying  a  pistdl,  and  others  for  divers  and 
sundry  offenses,   all  of   which  were  misde- 
meanors under  the  laws  of  tills  state.     The 
evidence   was  offered  only  as  affecting  the 
credibility  of  the  plaintiff  as  a  witness,  and 
as  tending  to  support  the  theory  of  the  de- 
fendant that  the  bringing  and  prosecution  of 
the  suit  was  the  result  of  a  conspiracy  and 
fraud  on  the  part  of  the  plaintiff  to  fei^ 
and  claim  an  alleged  Injury  that  did  not  oc- 
cur.   The  court  sustained  the  plalattfTs  ob- 
jection that  a. witness  in  a  civil  action  could 
not  be  thus  impeached.     Wliile  the  authori- 
ties on  the  subject  are  not  uniform,  we  are 
of  the  opinion  that  the  court's  ruUng  was  cor- 
rect    In  answering  a  certificate  from  this 
court,  the  subject  received  the  careful  con- 
sideration of  our  Supreme  Court  in  the  case 
of  M.,  E:.  &  T.  Ry.  Co.  of  Texas  v.  Creason. 
101  Tex.  335,  107  S.  W.  527,  and  It  was  there 
held  after  a  review  of  the  authorities  that  a 
witness  in  a  civil  suit  In  this  state  conld  not 
be  so  impeached  or  discredited  even  on  cros- 
examination.    To  the  same  effect  is  the  rul- 
ing of  the  Court  of  Civil  Appeals  for  the 
Fifth  District,  as  will  be  seen  by  reference 
to  the  opinion  In  the  case  of  Hazard  v.  West- 
em  Commercial  Traveler's  Ass'n,  54  Tex.  Cir. 
App.  110,  116  S.  W.  625.    Also  see  WIgmore 
on  Evidence,  {  982,  p.  1110,  and  40  Cyc.  2803. 
2604.     It  is  urged  that  this  case  is  to  be 
distinguished  from  those  of  our  own  conrts 
referred  to  in  that  In  the  present  case  the 
witness  sought  to  be  impeached  was  a  party, 
and  for  the  further  reason  tliat  herein  the 
Issue  of  a  simulated  injury  was  presented, 
but  we  are  unable  to  see  that  the  distinctions 
pointed  out  should  alter  the  rule  as  already 
established.    The  statute  of  this  state  has  re- 
moved the  common-law  incompetency  of  per- 
sons interested  in  the  issue  to  be  tried  and 
of  parties  to  the  suit  to  testify  (see  Revised 
Statutes  1911,  art  3688),  and  at  the  same 
time  places  them  upon  the  same  footing  as 
other  witnesses.    See  Revised  Statutes  1911, 
art  3647,  which  provides  that  either  party 
to  a  suit  may  examine  the  opposing  party  a.s 
a  witness,  but  that  his  examination  shall  be 
conducted  and  his  testimony  shall  be  receiv- 
ed under  the  same  rules  applicable  to  other 
witnesses.    It  is  obvious,  we  think,  that,  ex- 
cept as  affecting  the  plalntUTs  credibility  as 
a  witness,  the  offered  testimony  has  no  rel- 
evancy to  the  issue  of  fraud,  and  we  accord- 
ingly conclude  that  appellant's  first  assign- 
ment of  error  raising  the  question,  discuss- 
ed should  be  overruled. 

[3-S]  We   are   of  opinion,  however,   that 


*For  otber  cases  bm  iam«  toplo  and  section  NUUBER  In  Dec.  Dig.  ft  Am.  Dig.  Kay-No.  Series  *  Rep'r  ladaiw 
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appellant's  eighth  and  ninth  assignments  of 
error  must  be  sustained.  Therein  complaint 
Is  made  of  the  action  of  the  conrt  In  giving 
special  charges  Nos.  1  and  2  requested  by  the 
plaintiff.    These  charges  read  as  follows: 

"(1)  You  are  Instructed  that,  if  you  believe 
that  defendant's  train  was  derailed  as  al- 
leged, then  the  burden  Is  on  the  defendant 
to  show  that  same  was  not  caused  through 
the  negligence  of  defendant" 

"(2)  Tou  are  Instructed  that,  If  you  be- 
lieve that  defendant's  train  was  derailed  as 
alleged  by  plaintiff,  the  fact  of  such  derail- 
ment Is  prima  facie  evidence  of  the  negli- 
gence of  defendant" 

The  fact  of  derailment  was  undisputed  and 
the  charge  first  quoted  plainly  shifted  tixe 
burden  of  proof  on  the  issue  of  negligence  to 
the  defendant,  whereas  it  Is  well  settled  that 
the  burden  of  proof  on  the  whole  case  never 
shifts  from  the  plaintiff,  and  the  second 
charge  quoted  was  Just  as  plainly  a  comment 
upon  the  weight  of  the  evidence.  It  assumed 
ds  a  matter  of  law  that  the  mere  fact  of  de- 
railment established  in  the  first  Instance  the 
important  issue  of  the  negligence  charged. 
True  it  has  been  said  that  where  an  acci- 
dent happens  upon  a  railway  from  which  a 
passenger  sustains  an  injury  by  the  breaking 
down  of  the  carriage  or  by  the  running  off  of 
the  train,  or  by  the  spreading  or  breaking  of 
the  rails,  the  very  nature  of  the  occurrence 
will  be  prima  fade  evidence  of  negligence  In 
the  company  or  its  servants.  See  Hutchens 
on  Carriers,  800;  Mex.  Cent  Ry.  Co.  v.  Lau- 
rlcella,  87  Tex.  277,  28  S.  W.  277,  47  Am. 
St  Rep.  103.  But  the  presumption  spoken  of 
is  one  of  fact,  and  not  of  law,  and  It  may 
be  well  doubted  In  the  present  state  of  our 
decisions  whether  it  should  be  given  in  charge 
to  the  Jury.  Certainly  not  where,  as  in  this 
case,  there  Is  a  reasonable  explanation  of  the 
derailment  attempted.  See  Ft  W.  &  D.  C. 
Ry.  Co.  V.  Day,  50  Tex.  Civ.  App.  407,  111 
S.  W.  663;  St  L.  S.  W.  Ry.  Co.  v.  Parks, 
97  Tex.  131,  76  S.  W.  740;  S.  A.  &  A.  P.  Ry. 
Co.  V.  Robinson,  73  Tex.  277,  11  S.  W.  327; 
Tex.  Cen.  R.  R.  Co.  v.  Burnett  80  Tex.  536, 
16  S.  W.  320;  Western  Transportation  Co. 
V.  Downer,  78  U.  S.  (11  Wall.)  129,  20  To.  Ed. 
160.  As  clear  a  statement  perhaps  as  to  how 
the  derailment  in  question  occurred  Is  Oiat 
made  by  the  plaintiff.  He  testified:  "That 
car  (one  In  which  plaintiff  was  riding)  was 
derailed.  I  know  whether  there  was  a 
switch  near  that  car.  There  was  a  switch 
near  the  car,  and  the  front  trucks  tried  to 
take  down  the  switch  and  the  back  trucks 
tried  to  hold  to  the  main  line,  and  they  went 
that  way  a  good  piece  and  then  Jerked  from 
the — ^they  went  as  far  as  they  could,  and 
then  Jumped  the  track  to  come  back  to  the 
main  line,  and  then  Is  when  I  received  my 
injury,  when  they  came  back  to  the  main  line 
and  hit  the  railing  as  well  as  I  remember." 
The  witness  Ira  Dorton,  who  was  the  conduc- 
tor In  charge  of  the  train,  testified  that  they 


were  Just  coming  into  the  yards  at  Abilene 
running  'something  like  six  or  seven  miles 
an  hour,  •  •  •  that  if  the  track  was  In 
good  condition  and  everything  was  in  prop- 
er repair,  of  course,  there  would  be  less  dan- 
ger of  the  train  running  off  the  track,  but 
then  I  have  bad  wrecks  when  you  could  not 
find  out  what  was  the  cause  for  them.  They 
Just  naturally  get  off  the  track.  When  a 
train  running  eight  miles  an  hour  leaves  the 
track,  I  don't  know  whether  there  Is  some- 
thing wrong  either  with  the  rolling  stock  or 
the  track,  or  something  out  of  line.  There  Is 
liable  to  be  a  stick  on  the  track,  or  a  chunk 
or  anything,  or  something  dropped  down."  J 
Behrens,  appellant's  master  mechanic,  testi- 
fied that  he  was  near  the  wreck,  and  in  an- 
swer to  the  call  of  the  engineer  walked  to 
the  switch  mentioned  In  the  testimony  of  the 
plaintiff,  and  found  the  bolt  which  secures 
the  horizontal  rod  with  which  the  switch 
points  are  moved,  displaced,  and  lying  on 
"one  side  of  the  bar,  and  the  nut  alongside 
of  it  on  the  same  side  between  four  and  six 
inches  from  the  hole  where  It  fits  up  In 
thera"  He  further  testified  that  from  his 
experience  as  a  railroad  man  he  "would  say 
that  it  is  not  possible  for  the  bolt  and  nut 
to  work  out  of  there  and  both  fall  on' the 
same  side  of  the  rail ;  that  Is,  not  ordinarily. 
In  the  condition  In  which  I  found  the  bolt 
and  the  nut  I  am  of  the  opinion  that  It  was 
taken  out"  Percy  Jones,  the  chief  engineer, 
testified  that:  "There  was  nothing  the  mat- 
ter with  the  train.  I  saw  the  damage  done 
after  the  wreck.  I  inspected  the  flanges  be- 
for  that ;  then  everything  was  in  good  repair. 
I  have  been  a  railroad  man  about  nine  years. 
A  train  running  eight  miles  an  hour  on  a 
track  in  good  condition  is  not  likely  to  run 
off  of  the  track  and  wreck  without  cause.  If 
it  does  run  off  and  wreck,  when  not  running 
faster  than  that  there  is  a  caus&  A  de- 
fective switch  could  cause  It  There  was  not 
any  defect  in  that  switch.  There  was  a  de- 
fect in  the  working  of  the  switch  by  reason 
of  a  bolt  being  out  That  bolt  belonged  be- 
tween the  switch  rod  and  the  head  rod  of  the 
switch.  If  the  bolt  had  worked  out  in  the 
use  of  the  switch,  the  bolt  would  have  been 
found  lying  down  right  by  the  side  of  the 
switch,  the  bolt  on  one  side  and  the  nut  on 
the  other."  J.  A.  Garrett  testified  that  he 
was  the  section  foreman  In  charge  of  the  sec- 
tion of  track  where  the  wreck  occurred,  and 
that  he  "last  looked  at  the  switch  on  Fri- 
day morning  before  the  wreck  occurred  on 
Sunday.  It  was  then  in  good  condition.  I 
noticed  the  bolt  that  tied  the  connecting  bar 
to  the  switch.  I  worked  right  there  a  little 
while.  The  bolt  was  Intact  Friday."  Under 
the  circumstances  stated,  we  conclude  that 
the  issues  of  negligence  as  alleged  should 
have  been  left  to  the  Jury  without  the  in- 
fluence of  the  erroneous  charges  given. 

In  view  of  the  conclusions  above  noted,  we 
think  it  unnecessary  to  discuss  other  assign- 
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ments  of  error,  but  for  the  errors  of  the 
court's  charge  it  is  ordered  that  the  judg- 
ment be  reversed,  and  the  cause  remanded. 


GRAND  TEMPLE  &  TABERNACI^E  IN  THE 
STATE  OF  TEXAS  OF  THE  KNIGHTS  & 
DAUGHTERS  OF  TABOR  OF  THE  IN- 
TERNATIONAL ORDER  OF  TWELVE  v. 
COUNTS. 

(Court  of  Civil  Appeals  of  Texas.    Texarkana. 

May  15,  1913.     Rehearing  Denied 

May  29,  1913.) 

1.  Appeai.  and  Ebbob  (f  1002*)— Bb view- 
Conflicting  Evidence. 

Determination  of  the  jury  on  conflicting 
evidence  as  to  whether  a  member  of  a  benefi- 
cial association  was  sick  all  the  times  that  she 
was  in  arrears  for  dues,  so  that  under  her  con- 
tract she  could  not  be  suspended,  is  conclusive 
on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ||  3936-3937;  Dec.  Dig.  | 
1002.*] 

2.  iNSUBANOK  (8  750*)— MtrruAL  Benetit  — 
FoBFEiTUBB— Nonpayment  of  Dues. 

The  constitution  and  by-laws  of  the  benefi- 
cial association  providing  that  a  member  can- 
not be  suspended  for  nonpayment  of  dues  while 
sick,  it  is  immaterial  that  during  her  sickness 
she  had  stated  that  she  knew  she  was  in  ar- 
reitrs,  that  she  did  not  intend  to  pay  any  dues, 
and  did  not  wish  to  keep  up  the  insurance. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  §§  189B,  1896,  1903;  Dec.  Dig.  ( 
750.*] 

Appeal  from  Titus  County  Court;  Sam 
Porter,  Judge. 

Action  by  Sonk  Counts  against  the  Grand 
Temple  &  Tabernacle  in  the  State  of  Texas 
of  the  Knights  and  Daughters  of  Tabor  of 
the  International  Order  of  Twelve.  Judg- 
ment for  plaintiff.  Defendant  appeals.  Af- 
firmed. 

Ward  ft  Ward  and  Rolaton  &  Rolston,  all 
of  Mt  Pleasant  for  appellant  J.  M.  Bur- 
ford,  of  Mt.  Pleasant,  for  appellee. 

HODGES,  J.  [1]  This  Is  a  suit  by  the  ap- 
pellee on  the  certificate  of  Insurance  issued 
by  the  appellant  to  his  wife,  In  which  he  is 
named  as  the  beneficiary.  Appellant  is  a 
mutual  benefit  association  doing  business  in 
this  state  through  grand  and  subordinate 
lodges  in  the  usual  manner  common  to  such 
organizations.  The  pivotal  question  Involved 
in  this  appeal  Is :  Was  the  deceased  in  good 
standing  at  the  time  of  her  death?  She  died 
in  September,  1910,  and  bad  paid  no  dues 
to  her  local  lodfe  since  the  preceding  October. 
The  constitution  of  the  order  contains  this 
provision :  "A  member  cannot  be  suspended 
for  nonpayment  of  dues  during  the  time  he 
is  sick  so  as  to  prevent  him  from  pursuing 
his  avocation."  The  by-laws  contain  this 
further  provision :  "Members  cannot  be  sus- 
pended for  monthly  dues  during  the  time 
they  are  sick.  Their  dues  must  be  paid  out 
of   their    weekly    benefits."     The    testimony 


Showed  that  the  si(^  benefits  allowed  by  the 
lodge  to  which  the  deceased  belonged  amonnt- 
ed  to  $2  per  week.  According  to  the  testlnio- 
ny  of  appellee,  his  wife  was  sick  contlnnoos- 
ly  from  some  time  prior  to  November,  1909, 
till  the  date  of  her  death,  and  during  that 
time  she  was  unable  to  perform  the  duties  in- 
cident to  her  avocation.  He  is  in  part  cor- 
roborated by  other  witnesses,  but  la  contra- 
dicted on  material  points  by  those  introduc- 
ed by  the  appellant  The  doctor  who  attend- 
ed the  deceased  testified  that  she  died  of 
tuberculosis,  but  he  was  unable  to  say  bow 
long  she  had  been  suffering  from  that  dis- 
ease.'  The  determination  of  this  conflict  in 
the  evidence  by  the  jury  in  the  present  state 
of  the  record  is  binding  upon  this  conrt  We 
cannot  say  as  a  matter  of  law  that  tbe  find- 
ing upon  this  Issue  is  unsupported. 

[2]  It  Is  urged  by  the  appellant  that  tbe 
trial  court  should  have  permitted  the  Intro- 
duction of  t^timony  as  to  declarations  made 
by  the  deceased  a  short  time  before  her 
death,  in  which  she  stated  that  she  knew 
she  was  in  arrears,  that  she  did  not  Intend 
to  pay  any  more  dues,  and  did  not  wish  to 
keep  up  the  policy  of  insurance.  TestimoiV' 
to  this  effect  was  offered  by  the  api>ellant 
and  excluded.  It  is  contended  that  this  evi- 
dence was  admissible  for  the  purpose  of 
showing  that  the  insured  was  aware  of  tbe 
fact  that  she  was  behind  with  her  dues,  lia- 
ble to  suspension,  and  had  waived  any  of- 
ficial notice.  All  of  these  facts  are  In  effect 
conceded,  and  there  was  no  necessity  for  the 
introduction  of  this  evidence  for  the  purpose 
of  proving  them..  Accepting  those  facts  a.s 
true,  they  present  no  new  defense  to  thia 
suit  The  conditions  of  tbe  policy  and  tbe 
provisions  of  the  constitution  and  by-laws  of 
the  order  constituted  the  terms  Of  tbe  con- 
tract between  the  insured  and  the  company; 
and  the  rights  of  the  beneficiary  and  the 
standing  of  the  dec  ^ed  must  be  determined 
by  those  provisiouij.  If  the  deceased  was 
sick  continuously  from  a  time  prior  to  the 
date  when  she  became  subject  to  suspension 
till  her  death,  she  could  not  be  suspended, 
and  was  legally  In  good  standing  when  she 
died. 

Tbe  judgment  la  aflSrmed. 


HARPEB  ▼.   HABTIN. 

(Court  of  Civil  Appeals  of  Texaa.     Saa  Aa- 

tenia     June  4,  1913.     Rehearing  Denied 

June    25,    1913.) 

EscBowa  ({  9*)— Aobxement— DEP08^^— Pri- 

TION. 

PlaintitF  sold  land  to  defendant  the  title 
to  which  was  clouded  by  liens,  and  an  agree- 
ment was  made  that  plaintiff  should  deposit 
$500  in  a  bank  as  a  guaranty  of  performance 
of  an  agreement  to  obtain  releases.  If  they 
were  not  obtained  within  90  days,  "defendant 
was  authorised"  to  sue  to  remove  the  clouds 
on  the  title  and   to  pay  costs   and   attorney's 
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fees  ont  of  the  deposit,  the  taxes  for  1009  to 
be  prorated  and  plaintiff's  jwrtion  paid  out 
of  BTJch  deposit  "before  delivering  the  remain- 
der to  him."  Held,  that  a  petition  alleging 
that  two  of  the  releases  were  obtained,  but 
defendant  failed  and  refused  to  bring  suit  to 
remove  the  cloud  from  the  title,  and  that,  in- 
stead of  depositing  money  In  the  bank,  plain- 
tiff had  deposited  defendant's  check  with  ttie 
escrow  agreement,  which  check  was  a  part 
of  the  consideration  of  the  land,  alleged  suffi- 
cient facta  to  entitle  plaintiff  to  recover  the 
balance  due  on  the  check. 

[Ed.  Note.— For  other  cases,  see  Escrows, 
Cent  Dig.   i  11;    Dec  Dig.  i  9.*] 

Appeal  from  Cvalde  County  Court;  J.  F. 
RobinBon,  Jodge. 

Action  by  A.  B.  Harper  against  B.  O. 
Martin.  Judgment  for  defendant,  and  plaln- 
tifr  appeals.     Reversed  and  remanded. 

W.  D.  Love,  of  Uvalde,  for  appellant.  I* 
Aid,  h.  E.  Lamler,  and  Martin  &  Martin,  all 
of  Uvalde,  for  appellee. 

TALIAFERRO,  J.  This  suit  was  to  re- 
cover money  deposited  upon  an  escrow  con- 
tract Appellant  sold  certain  land  to  appel- 
lee, the  title  to  whlcb  was  clouded  by  liens. 
Appellee  required  appellant  to  obtain  three 
releases  In  closing  the  transaction.  An 
agreement  was  made  that  appellant  should 
deposit  with  the  Uvalde  National  Bank  $500 
as  a  guarantee  of  the  faithful  performance 
of  his  agreement  to  obtain  the  releases.  In 
event  they  were  not  obtained  within  90  days, 
appellee  was  "authorized"  to  bring  suit  to 
remove  the  clouds  upon  the  title  to  the  land, 
and  to  pay  costs  and  attorney's  fees  incur- 
red In  such  suit  out  of  the  |500  deposit  The 
taxes  for  1909  on  the  land  were  to  be  prorat- 
ed, and  appellant's  portion  paid  ont  of  the 
$500  deposit  "before  delivering  the  remain- 
der" to  him.  Only  two  of  the  releases  were 
obtained,  and  appellee  failed  or  refused  to 
bring  the  suit  to  remove  the  cloud  from  the 
title.  It  seems  that.  Instead  of  depositing 
money  in  the  bank,  appellant  deposited  a 
check  of  appellee  with  the  escrow  agreement 
The  contract  does  not  show  why  this  was 
done,  though  appellant's  i)etitlon  alleges  the 
reason  from  whlcb  we  must  reach  the  con- 
clusion that  the  |500  check  of  appellee  so 
deposited  was  a  part  of  the  consideration  for 
the  land.  Appellant  sued  to  recover  upon 
the  check  and  contract  as  written  obligations 
of  appellee,  and  the  court  sustained  a  general 
demurrer  to  his  petition. 

The  only  question  before  the  court  Is 
whether  or  not  the  petition  was  good  as 
against  a  general  demurrer.  We  think  It 
was.  Against  a  general  demurrer,  every  rea' 
sonable  Intendment  must  be  indulged  in 
favor  of  the  pleading.  In  suing  upon  the 
written  Instruments,  by  proper  pleading,  ap- 
pellant should  have  set  out  copies  of  the 
Instruments,  or  stated  their  contents,  and 
thra  alleged  the  legal  effect  of  each.  In- 
stead of  doing  so,  he  declared  upon  the  con- 
tracts In  such  a  manner  as  to  make  the  al- 


legations of  the  petition  appear  as  a  con- 
tradiction of  the  terms  of  the  written  docu- 
ments, which  were  attached  to  the  petition 
as  exhibits.  It  is  evident  from  the  petition 
that  the  plaintiff's  intention  was  not  to  at- 
tempt to  alter  the  terms  of  the  written  con- 
tract by  parol  but  to  declare  upon  bis  con- 
struction of  the  contract  Itself,  and  the 
court  upon  general  demurrer,  should  have 
taken  the  allegations  in  the  petition  as  a 
declaration  of  the  legal  effect  of  the  written 
instruments  attached,  and  have  given  the 
petition  the  effect  most  favorable  to  the 
pleader.  The  general  demurrer  is  not  direct- 
ed at  imperfect  or  defective  pleading,  but 
at  the  total  failure  of  the  party,  upon  any 
reasonable  construction  of  the  pleading,  to 
allege  a  cause  of  action  or  defense.  That 
the  contract  in  this  case  is  susceptible  of 
more  than  one  construction  is  most  apparent, 
and  appellant  was  entitled  to  have  the  jury 
or  the  court  pass  upon  his  construction  of  its 
terms.  It  is  evident  from  the  terms  of  the 
contract  that  whatever  remained  of  the  $500 
deposit  if  any,  after  payment  of  the  ex- 
penses and  taxes  named  therein  should  be 
"delivered"  to  appellant  If  there  were  no 
expenses  or  taxes  charged  against  it  he  was 
entitled  to  the  whole. 

In  view  of  another  trial  upon  pleadings 
as  they  should,  and  probably  will,  be  amend- 
ed, it  is  not  necessary  for  us  to  pass  up- 
on appellee's  cross-assignments  of  error, 
all  of  which  are  directed  at  the  rulings  of 
the  court  upon  his  special  exceptions. 

The  Judgment  of  the  lower  court  is  re- 
versed, and  the  cause  remanded. 


PETERS  V.  RICE  et  aL 

(Court  of  Civil  Appeals  of  Texas.     Dallas. 

May  31,  1913.     Rehearing  Denied 

Jane  21,  1913.) 

1.  Dkbds  (I  128*)— Estates  Created— Appli- 
cation or  Rule  in  Shelley's  Case. 

Where  a  deed  conveyed  land  to  a  person 
for  her  natural  life,  with  remainder  to  the 
heirs  of  her  body  and  a  limitation  over  in  de- 
fault of  issue  under  the  rule  in  iShelley's  Case, 
she  took  a  fee-simple  title  absolutely  in  the 
land. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.    K  413^15,  419-421.  427;    Dec   Dig.   i 

X^o>    J 

2.  BxEcuTioK  (I  251*)— Sales— Openino  ob 
Vacating — Obottnds. 

A  sale  under  execution  will  be  set  aside 
for  slight  irregularities  where  gross  inadequacy 
in  price  is  shown. 

[EM.   Note.— For  other  cases,  see  Execution, 
Cent  Dig.  {$  708-716 ;    Dec.  Dig.  |  251.*] 

3.  Execution   (§  251*)— Sales— Openino  ob 
Vacating — Qbotjnds. 

Under  Rev.  Civ.  St  1911,  art  3753,  pro- 
viding that,  where  property  situated  in  a  town 
or  city  taken  in  execution  consists  of  lots, 
tracts,  or  parcels,  each  shall  be  offered  sepa- 
rately unless  they  are  not  susceptible  of  a 
separate  sale  by  reason  of  the  character  of 
the  improvements  thereon,  where  there  were 
erected  on  property  worth  $12,000  or  $15,000 
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five  cottages  occupied  by  separate  tenants,  the 
character  of  the  improTements,  instead  of  ren- 
dering it  incapable  of  a  separate  sale,  tended 
to  divide  the  land  into  separate  lots,  and  its 
sale  as  a  whole  was  such  an  irregularity  as 
avoided  a  sale  for  the  grossly  inadequate  price 
of  $40. 

[Ed.  Note. — For  other  cases,  see  Execution, 
Cent  Dig.  {§  708-716;    Dec.  Dig.  §  251.»] 

Appeal  from  District  Court,  Dallas  Coun- 
ty; Kenneth  Force,  Judge. 

Action  by  Mrs.  Alice  Rice  and  another 
against  George  F.  Peters.  Judgment  for 
plaintiffs,  and  defendant  appeals.    AfiSrmed. 

Garden,  Starling,  Carden  &  Hemphill,  Ed. 
Sewell,  and  Geo.  O.  Wallace,  all  of  Dallas, 
for  appellant  M.  L.  Dye^  of  Dallas,  for  ap- 
pellees. 

RAINET,  C.  J.  This  suit  was  brought  by 
Alice  Rice  and  Annie  Hamm  against  appel- 
lant to  set  aside  a  sale  of  a  certain  parcel 
of  land  situated  in  the  city  of  Dallas,  Tex., 
under  execution  issued  against  Alice  Rice 
on  a  judgment  rendered  in  favor  of  appellant 
for  $43.80,  ln.terest  and  costs  aggregating 
about  $52.  On  a  hearing  of  the  case  the 
court  below  rendered  Judgment  In  favor  of 
the  appellees  for  the  land  and  In  favor  of 
appellant  that  he  recover  of  appellees  the 
sum  of  $51.75  tendered  Into  court  by  plain- 
tiffs and  for  all  costs.  From  this  decree  of 
the  court  Peters  appeals. 

Conclusions  of  Fact 

Appellant  recovered  a  judgment  against 
Mrs.  Alice  Rice  for  $43.80,  Interest  and 
costs.  He  caused  an  execution  to  be  issued 
thereon  and  caused  it  to  be  levied  on  Mrs. 
Alice  Rice's  Interest  In  the  land  In  contro- 
versy, and  had  said  land  sold;  he  becoming 
the  purchaser  for  the  sum  of  $40. 

The  land  was  conveyed  to  Mrs.  Alice  Rice 
by  her  mother  In  consideration  of  love  and 
affection;  the  habendum  clause  reading  as 
follows:  "To  have  and  to  hold,  all  and  sin- 
gular the  premises  unto  the  said  Alice  Rice 
for  her  during  her  natural  life  with  re- 
mainder over  to  the  heirs  of  her  body,  it 
any  she  have,  but  if  the  said  Alice  Rice 
should  die  without  issue  then  title  to  the 
property  hereby  conveyed  shall  vest  in  my 
two  children,  Annie  Hanmi  and  Ferdinand 
Rlclc,  in  parcels  as  follows" — describing  the 
parcels.  On  the  land  five  cottages  were  erect- 
ed which  were  occupied  by  separate  tenants, 
bringing  a  revenue  of  $80  per  month,  and 
the  whole  property  was  worth  $12,000  or 
$15,000.  The  land  was  sold  by  the  consta- 
ble as  a  whole,  when  by  selling  it  in  separate 
lots  the  sale  of  one  would  have  been  suffi- 
cient to  more  than  pay  off  the  execution. 
Before  the  bringing  of  this  suit,  appellees 
tendered  to  appellant  the  amount  due  on  bis 
judgment  against  Mrs.  Rice,  which  he  re- 
fused to  receive,  and  then  tendered  it  in 
court 


Conclusions  of  Law. 

[1]  It  is  contended  that  there  Is  no  Irregn- 
larity  shown  In  the  sale  by  the  constable, 
and  that  Mrs.  Rice's  Interest  was  a  life  es- 
tate, and,  the  value  thereof  not  being  shown, 
the  evidence  falls  to  show  that  $40  was  a 
grossly  inadequate  price  for  the  land.  We 
do  not  construe  the  evidence  as  showing  tbat 
Alice  Rice's  title  to  the  land  was  only  tbat 
of  a  life  estate.  The  deed  from  Helena  Rick, 
conveying  to  her  "during  her  natural  life 
with  remainder  over  to  the  heirs  of  hw 
body,"  etc,  under  the  rule  In  SheUey's  Case. 
vested  In  her  absolutely  the  fee-simple  title 
to  all  the  land  In  controversy.  Seay  v.  Cods- 
rell,  102  Tex.  280,  115  S.  W.  1180;  Lacey  t. 
Floyd,  99  Tex.  112,  87  8.  W.  685;  Slmonton 
V.  White,  93  Tex.  60,  53  S.  W.  339,  77  Am. 
St  Rep.  824. 

The  evidence  showing  the  land  to  be  of 
the  value  of  $12,000  or  $15,000,  the  levy  was 
excessive,  and  the  amount  for  which  the 
laud  sold  was  grossly  Inadequate 

[2]  Our  courts  consider  slight  irregulari- 
ties in  a  sale  sufficient  to  set  aside  a  sale 
under  execution  whose  gross  Inadequacy  in 
the  price  Is  shown. 

[3]  The  way  the  lot  of  land  had  been  im- 
proved by  the  erection  of  buildings  thereon 
so  divided  the  land  Into  separate  and  dis- 
tinct pieces  or  parcels,  and  the  failure  to  sell 
one  at  a  time  and  not  the  whole  at  one  time, 
as  was  done,  was  such  an  Irregularity  as  to 
avoid  the  sale.  Article  3753,  R.  S.  1911,  pro- 
vides: "If  real  property  situated  in  any 
town  or  dty,  taken  In  execution,  consists 
of  several  lots,  tracts  or  parcels,  each  shall 
be  offered  separately,  unless  the  same  be  not 
susceptible  of  a  separate  sale  by  reason  of 
the  character  of  the  Improvements  there- 
on." The  sale  in  this  Instance  was  violative 
of  this  article  of  the  statute. 

The  character  of  the  improvements  on  this 
land  not  only  did  not  render  it  Incapable  of 
a  separate  sale  but  tended  to  divide  the  land 
into  separate  lots  and  render  it  capable  to 
be  offered  for  sale  in  separate  parcels.  The 
appellant  received  the  amount  of  his  judg- 
ment against  Mrs.  Rice,  and  it  would  be 
wholly  inequitable  for  him  to  recover  the 
land. 

The  Judgment  Is  affirmed. 


KBTJEGBL  v.  MURPHY  ft  BOLANZ  et  aL 

(Court  of  Civil  Appeals  of  Texas.    Dallas 

May  31,  1913.     Rehearing  Denied 

June  21,  1913.) 

Clbbkb  of  Courts  S  68*)— AppoiimasT  of 
Deputt— Faii-cbe. 

Rev.  St  1895,  art  1080,  providing  that 
in  all  cases  wherein  any  district  deik  is  a 
party  the  district  judge,  in  whose  court  the 
same  shall  be  pending,  shall  appoint  a  clerk 
pro  tern,  is  mandatory,  and  a  failure  to  ap- 
point a  clerk,  where  the  regular  clerk  is  an 
interested    party,    will    render    the    proceeding 
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void,  but  where  the  clerk  waa  merely  a  nominal 
party  In  mandamng,  which  involved  plaintitTB 
right  to  an  execution  on  a  judgment,  the  fail- 
ure to  appoint  a  clerk  merely  rendera  the  pro- 
ceedings irregular  only,  and  a  judgment  of 
affirmance  in  such  proceedings  is  not  void. 

[Ed.  Note.— For  other  cases,  see  Clerks  of 
Courts,  Cent  Dig.  {$  107,  1^;  Dec.  Dig.  | 
68.*1 

Appeal  from  District  Court,  Dallas  County. 
On  motion  to  set  aside  former  Judgment 
'  Motion  denied,  and  former  opinion  affirmed. 
For  former  opinion,  see  126  S.  W.  680. 

Herman  Kruegel,  of  Dallas,  for  the  mo- 
tion. Cobb  &  Avery,  of  Dallas,  for  contest- 
ants. 

RAINET,  O.  J.  This  Is  a  motion  to  set 
aside  a  judgment  of  affirmance  rendered  by 
this  court  on  March  19,  1910,  In  cause  No. 
6,034,  appealed  from  the  Fourteenth  judicial 
district  court  of  Dallas  county,  styled  Her- 
man Kruegel  v.  Mnrphy  &  Bolanz  et  aL  In 
said  case  in  the  court  below  Kruegel  filed  an 
application  for  a  mandamus  to  require  H.  H. 
Williams,  district  clerk,  to  issue  an  execution 
on  a  judgment  rendered  by  the  district  court 
in  his  favor  against  Murpby  &  Bolanz  for  a 
certain  sum  of  money.  In  that  proceeding, 
by  permission  of  the  trial  court.  Murphy  & 
Bolanz  made  themselves  parties  defendant 
and  set  up  various  grounds  why  execution 
should  not  Issue  on  said  judgment  Wil- 
liams filed  no  answer,  and  the  district  jndge 
denied  the  application  for  mandamus,  and 
Kruegel  appealed. 

The  ground  now  urged  for  setting  aside  the 
judgment  of  this  court  is  that  the  proceed- 
ings in  that  cause  are  null  and  void,  and  this 
court  erred  In  assuming  jurisdiction  thereof, 
because  Williams,  district  clerk,  was  a  party 
defendant  to  said  cause,  and  no  clerk  pro 
tem  was  appointed  In  said  cause,  as  required 
by  R.  S.  1895,  art  1080,  and  that  said  Wil- 
liams performed  the  functions  of  clerk  in 
said  cause,  filing  papers,  entering  the  decree, 
and  certifying  to  the  transcript  on  appeal. 

In  actions  against  the  clerk  of  a  court,  the 
statute  is  mandatory  that  a  clerk  pro  tem 
shall  be  appointed  to  act  during  the  trial  of 
that  cause,  and  in  such  cases  our  apipellate 
courts  liave  held  that  wben.no  clerk  pro 
tem  was  appointed,  and  the  regular  clerk 
acted,  such  proceedings  were  void.  Kruegel 
V.  Williams,  153  8.  W.  904.  But  were  the 
proceedings  in  cause  No.  6,034,  now  under 
consideration,  void  or  merely  irregular?  We 
think  they  were  merely  irregular,  and  the 
motion  should  not  be  granted.  As  the  case 
was  conducted  in  the  court  below,  it  was  vir- 
tually a  contest  between  Kruegel  and  Mur- " 
phy  &  Bolanz  as  to  whether  Kruegel  was 
entitled  to  have  an  execution  issued  by  vir- 
tue of  his  judgment  against  Murphy  A  Bo- 
lanz. Williams  made  no  fight  in  the  case. 
He  had  no  interest  either  way  and  was  In- 
diflferent  as  to  its  result  Murpby  &  Bolanz 
were  the  Interested  parties,  and  the  burden 


of  the  fight  properly  fell  on  them,  and  after 
they  made  themselves  parties  to  the  suit 
Williams  then  became  but  a  mere  nominal 
party  thereto. 

In  the  case  of  Womack  v.  Stokes,  12  Tex. 
Civ.  App.  648,  35  S.  W.  82,  where  the  clerk 
was  a  party  to  the  suit  and  performed  the 
duties  of  clerk  In  the  cause,  it  was  said  by 
Mr.  Justice  Williams:  "It  is  urged  by  de- 
fendant in  error  that  Stokes  was  disquali- 
fied, as  clerk,  from  taking  the  affidavit  and 
bond  for  garnishment  and  from  issuing  the 
writ  and  swearing  the  garnishees  to  their 
answers  and  filing  same,  and  that  all  of 
these  proceedings  should  be  treated  as  nul- 
lities and  the  judgment  should  be  affirmed, 
or  el%  reversed  and  the  proceedings  dis- 
missed. We  cannot  agree  to  this.  Stokes 
could  take  the  affidavit  for  a  garnishment 
for  Bayne  and  Routen  and  issue  the  writ  to 
them.  He  was  disqualified  from  acting  as 
far  as  he  himself  was  concerned.  The  fact 
that  all  were  joined  in  the  proceeding  made 
it  irregular,  but  no  good  reason  is  seen  why 
it  should  be  treated  as  void,  so  far  as  the 
others  were  concerned.  The  defect  was  one 
which,  in  our  opinion,  could  be  waived  by 
Bayne  and  Kouten,  and  they  effectually  did 
so  by  answering  and  making  no  objection  to 
the  proceeding." 

Kruegel  made  no  request  in  the  court  be- 
low for  the  appointment  of  a  clerk  pro  tem 
nor  filed  any  objection  to  Williams  acting  as 
clerk,  nor  did  he  assign  error  on  that  ground 
or  call  the  attention  of  this  court  to  such 
irregularity,  and  our  attention  was  not  di- 
rected to  this  phase  of  the  case  until  the 
presentation  of  the  motion  under  considera- 
tion. 

Under  the  facts  and  circumstances  as  here 
presented,  we  are  of  the  opinion  that  said 
judgment  is  not  void,  and  the  motion  to  set 
aside  the  judgment  is  overruled. 


ARCHER  V.  COLE. 

(Court  of  Civil  Appeals  of  Texas.    Dallas. 

May  24,  1013.     Rehearing  Denied 

June  21,  1013.) 

Costs  ({  216*)— Cobbbotion  Subsbquemt  to 
Tebu. 

Though  a  court  has  no  jurisdiction  over 
its  judgment  when  legally  rendered,  after  the 
term  has  expired,  a  party  against  whom  costs 
have  been  improperly  assessed  by  the  clerk  may 
lawfully  move  to  have  such  costs  retaxed  after 
the  adjournment  of  the  court  for  the  purpose 
of  eliminating  items  illegally  or  improperly 
taxed,  but  not  to  have  such  items  taxed  against 
his  opponent 

[Ed.  Note. — For  other  cases,  see  Costs,  Cent.. 
Dig.  {  823;    Dec.  Dig.  |  216.*] 

Appeal  from  IMstrict  Court,  Navarro  Cotm- 
ty;  H.  B.  Daviss,  Judge. 

Action  by  P.  H.  Archer  against  F.  P.  Cole. 
From  a  Judgment  sustaining  a  general  de- 
murrer to  the  plaintiCTs  motion  to  retax 
costs,  he  appeals.    Reversed  and  remanded. 
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Slmkins  &  Slmklns,  of  Corslcana,  for  ap- 
pellant Calllcutt  &  Call,  of  Corslcana,  for 
appellee. 

RAINET,  O.  J.  This  Is  an  appeal  from  a 
judgment  sustaining  a  general  demnrrer 
urged  against  a  motion  to  retax  costs  mado 
by  appellant  in  tbe  above-styled  case.  On 
the  original  trial  of  said  case  upon  its  merits 
Judgment  was  rendered  against  P.  H.  Archer, 
appellant  herein,  and  In  favor  of  F.  P.  Cole, 
for  all  costs  of  suit,  and  an  execution  award- 
ed in  favor  of  the  officer  of  court  for  the 
costs.  No  amount  was  specified  in  said  judg- 
ment as  the  amount  of  the  costs,  and  the 
said  Archer  was  not  adjudged  to  pay  any  cer- 
tain amount  as  costs. .  The  bill  of  costs  was 
not  made  out  and  presented  to  Archer  until 
after  the  adjournment  of  court  Subsequent 
to  the  presentation  of  said  bill  of  costs 
Archer  filed  a  motion  to  retax  the  costs,  alleg- 
ing certain  of  the  items  thereof  to  be  Illegal 
and  not  proper  charges,  as  against  him,  after 
praying  for  said  costs  to  be  retaxed,  and  that 
all  Improper  and  illegal  items  be  stricken 
from  said  bill  of  costs,  and  further  praying 
that  all  items  not  properly  taxed  against  him 
should  be  taxed  against  F.  P.  Cole,  and  for 
such  other  and  farther  relief  as  the  nature 
of  tbe  case  requires. 

The  court  in  sustaining  the  demurrer  seems 
to  have  considered  the  motion  as  one  to  cor- 
rect the  Judgment  as  to  the  costs  adjudged, 
and  as  coming  too  late,  being  filed  after  the 
adjournment  of  court  In  so.  far  as  the  mo- 
tion seeks  to  have  F.  P.  Cole  taxed  with  the 
illegal  and  improper  Items,  the  motion  should 
not  be  considered,  but  we  think  the  motion, 
properly  construed,  shows  that  Archer  was 
seeking  relief  from  items  that  were  illegally 
or  improperly  taxed  as  costs.  This  we  think 
he  had  the  right  to  do.  It  is  true  by  this  mo- 
tion he  could  not  correct  the  Judgment  by 
having  it  changed  and  Cole  taxed  with  any  il- 
legal and  improper  costs  that  had  been  as- 
sessed by  the  clerk.  The  Judgment  of  the 
court,  not  adjudging  any  specified  amount  of 
costs  against  Archer,  should  be  construed  to 
mean  the  costs  that  were  properly  and  legit- 
imately incurred  in  the  prosecution  and  de- 
fense of  the  case;  and,  if  the  clerk  had  as- 
sessed costs  that  were  improperly  and  illegit- 
imately incurred,  the  court  should  have  in- 
vestigated and  relieved  Archer  of  the  burden 
of  paying  such  items,  if  there  were  any  such. 
That  a  court  has  no  Jurisdiction  over  its 
Judgment  when  legally  rendered,  after  the 
term  of  court  at  which  it  was  rendered  ex- 
pires, is  well  settled,  and  It  is  equally  well 
settled  that  where  costs  are  improperly  as- 
sessed by  the  clerk  against  a  party,  such 
party  may  move  to  liave  such  costs  retaxed 
after  the  adjournment  of  court  This  propo- 
sition is  not  contested  by  appellee.  However, 
we  cite,  as  bearing  on  this  proposition,  .Hardy 
V.  De  Leon,  7  Tex.  466 ;  Bailway  Co.  v.  Jones, 


46  Tex.  140;  Patton  ▼.  Cox,  97  Tex.  257,  77 
S.  W.  1025.  The  motion,  in  so  far  as  it 
sought  relief  from  the  items  of  cost  Improp- 
erly and  illegally  assessed  against  appel- 
lant stated  a  good  cause  of  action,  and  tbe 
court  erred  in  sustaining  a  general  demnrrer 
thereto. 

The  Judgment  is  reversed,  and  the  cause 
remanded. 


TATLOB  ▼.  TAYLOR  et  aL 

(Court  of  Civil  Appeals  of  Texas.     El  Paso. 

June  5,  1913.     Rehearing  Denied 

June  19,  1913.) 

Process  (J  26*)— Sebviok  of  CrrATion— Timk. 
A  citation  commanded  defendant  to  appear 
before  the  district  court  "at  the  next  regnlar 
term  thereof,  to  be  holden  •  *  •  on  the  2d 
Monday  in  September,  1912,  the  same  being  the 
2d  day  of  September,  1912."  The  term  of  the 
court  convened  on  September  2,  1912.  Held, 
that  the  citation  was  fatally  defective  as  to  the 
time  defendant  was  cited  to  appear. 

[Ed.  Note.— For  other  cases,  see  Process, 
Cent  Dig.  i  20;  Dec  Dig.  f  26.*] 

Appeal  from  District  Court  Bl  Paao  Coun- 
ty;  J.  R.  Harper,  Judge. 

Suit  by  E.  6.  Taylor  and  others  against 
B.  L.  Taylor.  From  a  Judgment  for  plain- 
tiffs, defendant  appeals.  Reversed  and  re- 
manded. 

A.  Pool  and  Brown  &  Terry,  all  of  El  Pa- 
so, for  appellant  Stanton  &  Weeks,  o£  El 
Paso,  for  appellees. 

HIGGINS,  J.  B.  G.  Taylor  filed  snit 
against  E.  L.  Taylor,  and  citation  was  Issued 
commanding  him  "to  be  and  appear  before 
the  honorable  district  court  of  El  Paso  coun- 
ty, Tex.,  thirty-fourth  Judicial  district  at  tbe 
next  regular  term  thereof,  to  be  holden  at 
the  courthouse  ta.  the  city  of  Bl  Paso,  on 
the  2d  Monday  in  Septemt>er,  A.  D.  1912, 
same  being  the  2d  day  of  September,  A.  D. 
1912."  The  term  of  said  court  convened  on 
September  2,  1912,  and  upon  appearance  day 
an  interlocutory  Judgment  by  default  was 
rendered  against  appellant  which  was  there- 
after made  final.  A  motion  for  new  trial 
was  filed,  in  which  the  sufficiency  of  the  cita- 
tion and  the  sheriff's  return  thereon  were 
attacked,  which  motion  was  overruled,  and 
the  cause  is  now  before  this  .court  for  re- 
view. There  is  a  total  want  of  certainty  as 
to  time  in  the  citation.  It  is  impossible  for 
the  second  Monday  in  a  month  to  be  tbe  sec- 
ond day  thereof.  Defendant  therefore  could 
not  determine  from  the  citation  tbe  correct 
date  upon  which  he  was  to  appear.  This 
want  of  proper  certainty  cannot  be  supplied 
by  constmction  or  intendment  and  the  cita- 
tion was  defective.  Wright  ▼.  Wlhnot  22 
Tex.  398;  McNeil  v.  Ballinger,  1  White  4  W. 
Civ.  Cas.  Ct  App.  f  841. 

Reversed  and  remanded. 

HARPER,  O.  J.,  did  not  sit  In  this  case. 
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ST.  LOUIS  SOUTHWESTERN  BY.  CO.  OP 
TEXAS  T.  LITTLE. 

(CODrt  of  Civil  Appeals  of  Texas.    Tezarkana. 

May  16,  1913.    Rehearing  Denied 

June  5,  1913.) 

Cabbiebs  (§  S21*)— ACTIONS  roB  Injubus— 

iNBTBUCnONS. 

In  an  action  for  injuries  bj  a  person  who 
boarded  a  train  with  a  passenger  for  the  pur- 
pose of  assisting  her  to  a  seat  and  attempted 
to  alight  after  the  train  started,  where  the 
only  evidence  as  to  the  conductor  s  Imowledge 
of  his  intention  to  alight  was  that  relating  to 
a  conversation  between  plaintiff  and  the  con- 
ductor, an  instmction  claimed  to  have  authoriz- 
ed a  finding  of  such  kndwledge,  even  though 
he  did  not  have  such  conversation,  could  not 
have  misled  the  jurj,  and  was  not  reversible 
error  under  rule  62a  for  Courts  of  Civil  Ap- 
peals, prohibiting  reversals  for  errors  not 
amounting  to  such  a  denial  of  appellant's  rights 
as  was  reasonably  calculated  to  cause,  and 
probably  did  cause,  the  rendition  of  an  improp- 
er Judgment. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  f{  1247,  1326-1336,  1343;  Dec  Dig. 
!  821.*] 

Appeal  from  District  Court,  Cherokee 
County;    Jas.  I.  Perkins,  Judge. 

Action  by  O.  H.  Little  against  the  St.  Lou- 
Is  Southwestern  Railway  Company  of  Texaa 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

B.  B.  Perkins,  of  Dallas,  Marsh  ft  Mcll- 
walne,  of  Tyler,  and  D.  Upthegrove,  of  Dal- 
las, for  appellant  J.  C.  Box  and  Lee  O. 
Carter,  both  of  Jacksonville,  for  appellee. 

LEVY,  J.  Appellee  accompanied  his  niece 
and  her  two  small  children  to  the  station  at 
Mt  Selman,  so  that  they  might  take  appel- 
lant's regular  passenger  train  to  Tyler.  It 
was  dark  when  the  train  was  due  and  ar- 
rived. Appellee  boarded  the  train  with  his 
niece  and  her  two  children — one  an  Infant — 
for  the  purpose  only  of  assisting  and  provid- 
ing them  with  seats.  According  to  the  testi- 
mony of  appellee,  he  stated  to  the  conductor, 
who  was  standing  at  the  steps  of  the  plat- 
form of  the  car,  that  he  was  merely  going  on 
the  train  to  assist  his  niece  and  her  chil- 
dren, and  that  be  wanted  him  to  hold  the 
train  until  he  could  do  so  and  alight,  and 
the  conductor  said  all  right  According  to 
the  testimony  of  the  conductoi',  he  asked 
appellee,  when  he  presented  himself  at  the 
car  steps,  where  he  was  going,  and  the  ap- 
pellee replied  that  he  "was  going  on  with  the 
lady,"  and,  as  the  lady  had  said  she  was 
going  to  Tyler,  he  understood  appellee  was 
to  be  a  passenger  for  Tyler.  Just  before 
appellee  placed  his  niece  and  her  grip  in  a 
seat  the  train  started  to  move.  He  placed 
his  niece  and  her  child  in  a  seat,  and  then 
started  to  alight,  and,  undertaking  to  step 
off  the  train  while  It  was  moving,  was 
thrown  to  the  ground,  and  thereby  received 
injuries.  Claiming  that  the  injuries  were 
occasioned  through  the  negligence  of  appel- 


lant, the  appellee  brought  the  suit  for  dam- 
ages. The  verdict  of  the  Jun'  settled  all 
issues  of  fact  in  favor  of  appellee.  The  ver- 
dict involves  the  finding  of  fact  that  appel- 
lant was  grullty  of  the  negligence  pleaded 
proximately  causing  the  injury,  and  that  ap- 
pellee was  not  guilty  of  contributory  negli- 
gence. The  evidence  warrants  the  findings, 
and  supports  the  amount  of  the  verdict. 

The  first  assignment  of  error  complains  of 
a  paragraph  of  the  court's  charge.  The  ob- 
jection is  that  it  was  calculated  to  lead  the 
Jury  to  believe  that  the  conductor  knew  the 
Intention  of  appellee  to  disembark,  when 
there  vras  a  sharp  conflict  in  the  evidence  as 
to  the  conductor's  knowing  the  purpose  of 
appellee.  The  court  was  not  undertaking 
to  apply  the  law  to  the  facts,  but  was  giving 
an  abstract  outline  of  the  principles  of  law 
appertaining  to  the  general  duty  owing  by 
railway  companies  to  persons  who  go  upon 
trains  for  the  purpose  of  assisting  female 
passengers.  We  do  not  think  the  Jury  could 
reasonably  have  been  misled  to  appellant's 
injury  by  the  charge. 

A  paragraph  of  the  court's  charge  Is  ob- 
jected to  on  the  ground  that  it  was  calcu- 
lated to  lead  the  Jury  to  believe  that,  al- 
though the  appellee  did  not  have  the  conver- 
sation with  the  conductor  which  he  testified 
he  had,  the  conductor,  in  the  opinion  of  the 
court,  otherwise  knew  or  should  have  known 
of  the  intention  of  appellee  to  disembark. 
As  there  was  no  evidence  that  the  conduc- 
tor knew  the  appellee's  purpose  to  disem- 
bark, outside  of  the  conversation  between 
him  and  appellee,  it  is  not  at  all  likely  that 
the  Jury  understood  otherwise  than  that  the 
court  intended  they  should  decide  the  con- 
ductor's knowledge  of  appellee's  purpose 
from  and  by  the  conversation  between  them. 
We  do  not  think  the  assignment  should  be 
held  reversible  error  in  this  case.  Rule  62a 
(149  S.  W.  X). 

We  conclude  that  the  third  assignment, 
complaining  of  the  court's  charge,  does  not 
afford  sufficient  ground  for  the  reversal  of 
the  case.  Parks  v.  Traction  Co.,  100  Tex. 
222,  94  S.  W.  331;    Rule  62a. 

We  have  carefully  considered  the  fourth 
assignment,  complaining  of  excessive  amount, 
but  it  is  believed  that  the  decision  in  that  re- 
spect by  the  Jury  cannot  properly  be  dis- 
turbed. 

The  Judgment  la  affirmed. 


SOUTHWESTERN  TELEGRAPH  A  TELE- 
PHONE  CO.   v.   THOMPSON. 
(Court  of  Civil  Appeals  of  Texas.     Qalveston. 

May  16,  1913.) 
1.  Teleqbaphs  and  Tbuefhones  (I  20*)— Ir- 

JUBT    I'BOII    WlBKB— INSTBUCKIONS— DinNI- 
TION. 

In  an  action  for  injuries  to  a  horse  caus- 
ed by  a  wire  left  in  the  nigbway  by  a  telephone 
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company,  when  the  erldence  raised  tin  qoea- 
tion  of  negKgence  of  the  defendant,  and  the 
charge  given  by  the  court  did  not  define  negli- 
gence, it  wai  reversible  error  to  refuse  a  charge, 
requested  by  the  defendant,  that  if  the  jury  be- 
lieved that  an  ordinarily  prudent  man,  situated 
as  defendant  was,  would  have  left  the  wire 
there,  the  defendant  was  not  negligent,  since 
without  such  a  charge  the  Jury  were  not  in- 
structed as  to  the  degree  of  care  required  of  the 
defendant 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  {  13 ;  Dec.  Dig.  g 
20.»] 

2.  Teliobafhb  and  Teucfhones  ({  20*)— Iir- 
JUBT  FROM   WiBBS— Instbuotiows— Awnci- 

PATION   OF  INJUBT— NBCESSITT. 

Where  it  was  relevant  to  tbe  evidence,  it 
was  error  to  refuse  a  requested  charge  that  un- 
less an  ordinarily  prudent  man,  situated  as  de- 
fndant  was,  would  have  reasonably  anticipated 
that  an  accident  would  occur  from  his  act  in 
leaving  a  tdephone  wire  In  the  highway,  the  de- 
fendant was  not  liable. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  |  13 ;  Dec.  Dig.  S 
20.*] 

3.  Tblkgbafhs  and  Telephokbs  (§  20*)- IR- 

JTJBT  FBOM  Wires— EVIDENCB— Admissibiu- 
TT— Pbecadtions  Aoainst  Reoubbencb. 
In  an  action  against  a  telephone  company 
for  injuries  to  a  horse  caused  by  a  wire  left  in 
the  highway,  where  there  was  a  conflict  in  the 
evidence  as  to  the  ownership  of  the  wire,  evi- 
dence that  the  defendant's  district  chief  shortly 
after  the  accident  ordered  linemen  to  remove 
the  wire  was  admissible  as  tending  to  show 
ownership. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  |  13;  Dec.  Dig.  | 
20.*] 

4.  EVIDENOK    (j    317*)— HEAB8AT— STATEMKNT 

BT  Otbers  Tiiar  Pabties. 

In  an  action  against  a  telephone  company 
to  recover  for  injuries  to  a  horse  caused  by  a 
wire  left  in  the  highway  by  the  company,  it  is 
error  to  permit  a  witness  whose  statements  are 
not  binding  on  the  company  to  testify  as  to 
what  he  told  the  owner  of  the  horse. 

[EM.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  §i  1174-1192 ;   Dec.  Dig.  |  317.*] 

Reese,  J.,  dissenting  In  part 

Appeal  from  Hardin  Gounty  Court;  Jno. 
li.  Little,  Judge. 

Action  by  W.  R.  Thompson  against  tbe 
Southwestern  Telegraph  &  Telephone  Com- 
pany. Judgment  for  tbe  plaintiff,  and  the  de- 
fendant appeals.    Reversed  and  remanded. 

A.  P.  Wozencraft  and  S.  P.  English,  both 
of  Dallas,  for  appellant 

REESE,  J.  This  suit  was  originally  In- 
stituted In  the  Justice  court  by  appellee 
against  appellant  to  recover  |175  damages 
to  plalntitrs  horse  occasioned  by  his  becom- 
ing entangled  in  some  wire  which  It  Is  alleg- 
ed was  negligently  placed  and  allowed  to  re- 
main In  the  public  road  by  defendant's  serv- 
ants. It  was  alleged  that  while  riding  along 
said  road  at  night  plalntUTs  horse  became 
entangled  In  tbe  vrire,  and  was  injured.  A 
trial  In  tbe  Justice  court  resulted  in  a  Judg- 
ment for  plaintiff.  Defendant  appealed  to 
the  county  court,  and  on  trial  In  ttiat  court 
with  a  Jury  plaintiff  recovered  Judgment  for 


$100,   from  which  defendant  appcAla.      No 
briefs  are  filed  by  appellee;. 

[1]  The  court  submitted  the  Issue  of  negU- 
gence  as  follows:  "Now  if  you  believe'  from 
the  evidence  that  on  or  about  August  30, 
1911,  the  defendant  negligently  permitted 
some  of  Its  telephone  and  tel^rapb  wires  to 
negligently  be  and  remain  upon  the  road  In 
question,  and  that  the  same  was  a  irubllc 
road  or  highway,  and  that  by  reason  of  such 
negllgoice.  If  any,  on  the  part  of  the  defend- 
ant, and  without  fault  or  negligence  on  the 
part  of  plaintiff,  which  contributed  to  the  in- 
Jury,  tbe  plaintiffs  horse  was  injured  as  al- 
leged, then  you  will  find  for  the  plaintiff.'' 
The  charge  does  not  contain  any  definition 
of  negligence.  Appellant  requested  tlie  oonrt 
to  give  the  following  charge:  "If  yon  beliere 
from  the  evidence  that  defendants  put  said 
wire  upon  tbe  ground  as  alleged,  and  did  not 
remove  same,  but  if  you  further  believe  tliat 
the  ordinarily  prudent  man  situated  as  de- 
fendant was  situated  would  have  left  said  wire 
as  defendant  did,  and  would  not  have  remov- 
ed same,  then  you  will  find  for  the  defend- 
ant" The  evidence  raised  the  issue  of  neg^< 
gence  on  the  part  of  appellant  Tbe  charge 
requested  contained  a  proper  definition  of 
negligence  as  applied  to  the  facts  of  the  case, 
and  in  the  entire  absence  of  anything  in  Ote 
charge  to  enlighten  the  Jury  as  to  what  is 
meant  by  negligence,  as  used  in  tlie  conrtTs 
general  charge,  the  requested  charge  should 
have  been  given.  There  are  several  degrees 
of  negligence,  depending  upon  the  amount  and 
degree  of  care  which  the  law  requires  in  the 
particular  case.  It  is  not  at  all  certain  that 
the  Jury  would  understand  from  the  court's 
charge  that  appellants  were  only  required  to 
exercise  that  degree  of  care  which  a  person 
of  ordinary  prudence  would  have  exercised 
In  the  circumstances  of  the  particular  case 
in  leaving  the  wire  where  it  was.  O.,  H.  * 
S.  A.  Ry.  Co.  V.  De  Castillo,  83  S.  W.  25 ;  M., 
K.  &  T.  Ry.  Co.  V.  Hlnes,  40  8.  W.  152.  The 
refusal  to  give  the  requested  charge  is  com- 
plained of  by  the  sixth  assignment  of  error, 
which  must  be  sustained  as  constituting  ma- 
terial and  reversible  enor. 

[2]  It  was  also  error  to  refuse  to  give  the 
charge  requested  by  appellant,  and  referred 
to  In  the  eighth  assignment  of  error,  in  sub- 
stance, that,  unless  a  man  of  ordinary  pru- 
dence situated  as  defendant  was  would  rea- 
sonably anticipate  that  any  accident  or  in- 
Jury  would  likely  result  from  the  act  of  leav- 
ing the  wire  where  it  was,  defendant  would 
not  be  liable.  Tbe  evidence  called  for  such 
a  charge.  The  eighth  assignment  of  error 
must  be  sustained. 

[S]  S.  A.  Thurmond,  district  chief  tor  ap- 
pellant, was  allowed  to  testify  over  the  ob- 
jection of  appellant  that  afier  the  accident 
he  Instructed  a  lineman  to  take  up  the  wire 
along  the  road  between  Sour  Lake  and 
Saratoga.    The  road  on  which  appellee  was 
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riding  waa  the  road  from  Sonr  Lake  to  Sara- 
toga. It  appeared  tbat  when  Thurmond  gave 
this  order  appellee  had  made  a  claim  for  the 
Injury  the  basis  of  this  suit  This  evidence 
was  offered  and  admitted  for  the  sole  pur- 
pow  of  proving  that  the  wire  belonged  to  ap- 
I)ellant,  as  to  which  the  evidence  was  con- 
flicting. A  majority  of  the  court  holds  that 
this  testimony  was  properly  admitted  for 
the  purijose  Indicated.  The  writer  of  this 
opinion  is  Inclined  to  doubt  the  soundness  of 
this  conclusion.  The  wires  of  appellant  were 
strung  on  poles  along  this  road.  Appellant 
was  charged  with  having  negligently  left 
this  wire  In  the  road.  Two  other  corpora- 
tions had  wires  strung  on  the  same  poles.  It 
was  a  matter  of  common  prudence  for  Thur- 
mond to  direct  the  wire  to  be  taken  out  of 
the  road,  so  as  to  avoid  further  injury, 
whether  It  belonged  to  bis  company  or  not 
I  think  that  the  case  comes  fairly  under  the 
operation  of  the  rule  which  forbids  the  ad- 
mission of  evidence  of  repairs  made  after  an 
accident  has  occurred  for  the  purpose  of  pre- 
venting other  accidents  to  establish  negli- 
gence. In  this  view  the  majority  does  not 
concur. 

[4]  It  was  error  to  admit,  over  the  objec- 
tion of  appellant,  the  testimony  of  F.  A. 
Marks,  referred  to  in  the  fourth  assignment, 
as  to  what  he  told  appellee  Thompson. 
Marks'  statements  were  not  binding  upon 
appellant 

None  of  the  other  assignments  of  error  pre- 
sent any  merit  and  they  are  overruled.  For 
the  'errors  herein  pointed  out,  which  are 
material,  the  judgment  is  reversed  and  the 
cause  remanded. 

Reversed  and  remanded. 


GATLE  V.  GATIiSl. 

(Court  of  CSivll  Appeals  of  Texas.    San  Anto- 
nio.    Jane  4,  1913.) 

1.  Apfeai,  and  Ebbob  (I  257*)— QoxsnoifB 
Bbviewable  —  Denial  of  Coniinpance  — 
Bill  or  Exceptions. 

Overruling  of  an  application  for  a  contin- 
uance cannot  be  reviewed  on  appeal,  where  no 
bill  of  ezceptiong  waa  taken  to  the  ruling. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  1494-1497;  Dec.  Dig.  { 
267.*] 

2.  Appbal  and  Ebboe  (|  742*)  —  Qttestionb 
Reviewable  —  Assiqnuents  of  Ebbob  — 
Statements. 

An  assignment  of  error  complaining  of  the 
ruling  on  evidence,  not  followed  by  a  statement 
indicating  what  the  evidence  was,  will  not  be 
considered  on  appeal 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  8000;   Dec  Dig.  )  742.*] 

Appeal  from  District  Court,  Bexar  Coun- 
ty;   R.  H.  Ward,  Judge. 

Action  by  R.  A.  Gayle  against  Lorena  V. 
Gayle.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 


Ollne  ft  Reynolds,  of  San  Antonio,  for  ap- 
pellant David  J.  Powell,  of  San  Antonio, 
for  appellee. 

FLY,  0.  X  This  is  a  suit  for  divorce  in- 
stituted by  appellee  against  his  wife,  tiie 
appellant  on  the  ground  of  excesses,  cruel 
treatment  and  outrages  of  such  a  nature  as 
to  render  their  living  together  insupportable. 
A  trial  by  jury  resulted  in  a  verdict  and 
judgment  dissolving  the  bonds  of  matrimony. 

[1  ]  The  first  assignment  of  error  complains 
of  the  action  of  the  court  In  overruling  an 
application  for  continuance.  It  cannot  be 
sustained  because  no  bill  of  exceptions  was 
taken  to  the  action  of  the  court  In  overruling 
the  application.  Campion  v.  Angler,  16  Tex. 
93 ;  Harrison  v.  Cotton,  25  Tex.  54 ;  Jones  v. 
State,  40  Tex.  188 ;  Morris  v.  Files,  40  Tex. 
374;  Knights  of  Golden  Rule  v.  Rose,  62 
Tex.  821;  Railway  v.  Klaus,  84  Tex.  Civ. 
App.  492,  79  S.  W.  58.  If  the  application 
for  continuance  was  ever  acted  upon  by  the 
court  the  record  falls  to  show  It 

[2]  The  second,  third,  and  fourth  assign- 
ments of  error  are  not  followed  by  state- 
ments, and  nowhere  in  the  brief  Is  there 
anything  to  Indicate  what  the  testimony  was 
of  which  complaint  Is  made.  Assignments 
not  followed  by  statements  will  not  be  con- 
sidered. It  is  not  shown  In  the  brief  that 
bills  of  exception  were  taken  to  the  testi- 
mony that  Is  assailed.  A  reference  to  the 
blUs  of  exception  shows  that  the  testimony 
complained  of  is  not  set  out  In  them,  or 
either  of  them. 

What  are  denominated  the  twelfth  and 
thirteenth  assignments  of  error  are  not 
found  in  the  record  among  the  assignments 
of  error,  and  It  is  stated  that  neither  of 
them  is  among  the  assignments  of  error, 
but  that  they  are  contained  In  what  Is  call- 
ed a  "supplemental  motion  for  new  triaL" 
No  such  paper  appears  in  the  record,  unless 
the  amended  motion  for  new  trial  Is  Intend- 
ed. We  find  In  the  amended  motion  for  new 
trial  a  complaint  of  the  sufficiency  of  the  evi- 
dence, and,  while  there  Is  really  no  assign- 
ment of  error  and  no  statement  thereunder, 
we  have  carefully  read  the  statement  of  facts 
and  have  arrived  at  the  conclusion  that  the 
evidence  was  sufficient  to  sustain  the  decree 
of  divorce,  if  It  was  true,  and  the  trial 
judge  has  so  found  It 

The  judgment  Is  affirmed. 


RAGLAND  ▼.  GUARANTEE  UFE  INS.  GO. 

(Court  of  Civil  Appeals  of  Texas.    San  Anto- 
nio.   June  4,  1913.) 

1.  Pleadino  (I  111*)— Plea  of  Pbivhaok— 
Operation  and  Effect. 

A  sworn  plea  of  privilege  in  statutory 
form  is  not  prima  facie  proof  of  the  facts  al- 
leged, and  other  proof  of  the  facts  mast  be  In- 
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trodnced  to  sastaln  it,  aniees  such  facts  are  re- 
vealed on  the  face  of  plaintiff's  pleading. 

[Ed.  Note.— For  other  cases,  see  Pleadinf, 
Cent  Dig.  U  234-238;   Dec  Dig.  i  111.*] 

2.  Pij:ading   (i  111*)— Plea  of  Pbivilege— 

Evidence. 

The  faUare  of  plaintiCF  to  rebut  by  evi- 
dence the  allegations  in  defendant's  sworn  plea 
of  privilege  in  statutory  form  is  not  an  admis- 
sion of  ^e  facts  alleged  in  the  plea,  for  the 
burden  is  on  defendant  to  sustain  the  allega- 
tions by  evidence. 

(Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  K  234-23G;   Dec.  Dig.  {  111.*] 

a  Pleading  (§  111*)- Plka  of  Pbivii«o»— 

Tbansfeb  of  Cause. 

The  court  sustaining  a  plea  of  privilege 
mnst  as  required  by  Acts  30th  Leg.  c.  133, 
transfer  the  cause  to  the  proper  county,  and 
may  not  dismiss  it. 

[EM.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  §i,  234-236;    Dec.  Dig.  »  111.*] 

Appeal  from  Nueces  County  Court;  Wal- 
ter F.  Tlmon,  Judge. 

Action  by  W.  H.  McCracken  against  Thom- 
as Ragland  and  another.  In  which  the 
Guarantee  Life  Insurance  Company  was  made 
a  party.  From  a  Judgment  sustaining  the 
plea  of  privilege  Interposed  by  the  Guarantee 
Life  Insurance  Company,  and  dismissing  the 
cause  aa  to  It,  defendant  Thomas  Ragland 
appeals.    Reversed  and  remanded. 

Dougherty  &  Dougherty  and  B.  D.  Tarlton, 
Jt.,  all  of  BeevlUe,  for  appellant 

TALIAFERRO,  J.  This  is  a  suit  on  a  prom- 
issory note  brought  by  W.  H.  McCracken,  al- 
leged to  have  been  a  bona  fide  purchaser, 
against  T.  H.  Ragland,  and  T.  H.  Moore, 
and  to  which  appellant  Ragland  answered, 
pleading  a  general  demurrer  and  a  general 
denial,  and  pleading  further  a  failure  of 
consideration,  and  praying  that  the  appellee, 
Guarantee  Life  Insurance  Company,  be  made 
a  party  in  the  cause,  and  that  in  the  event 
Judgment  should  be  had  against  him  that  he 
have  Judgment  over  against  the  Guarantee 
Life  Insurance  Company.  He  alleged,  as  a 
cause  of  action,  against  the  Guarantee  Life 
Insurance  Company,  the  following  facts: 
(1)  That  the  note  was  executed  in  payment 
of  an  Insurance  policy  on  the  life  of  bis 
minor  son;  that  the  policy  for  wliidi  the 
note  was  given  was  never  delivered;  that 
the  execution  of  the  note  was  secured  through 
fraud,  misrepresentation,  and  deceit  of  I.  H. 
Moore,  who  at  the  time  was  acting  as  a  duly 
authorized  agent  of  the  appellee,  the  Guaran- 
tee Life  Insurance  Company ;  that  the  fraud 
and  deceit  were  committed  in  Nueces  county ; 
and  that  the  policy  was  to  be  delivered  there, 
and  that  the  cause  of  action,  or  a  part 
thereof,  accrued  in  Nueces  county.  The  de- 
fendant. Guarantee  Life  Insurance  Com- 
pany, in  answering  fllod  a  plea  of  privilege 
to  be  sued  in  the  county  of  its  domicile, 
namely,  Harris  county,  Tex.,  and  alleged 
that  none  of  the  exceptions  to  the  exclusive 
venue  act  existed  in   this  case.     Upon   a 


trial,  without  any  evidence  having  been  heard 
to  support  or  to  oppose  it,  the  court  sustals- 
ed  the  appellee's  plea  of  privilege,  and  dis- 
missed the  cause  as  to  the  Guarantee  Lifb 
Insurance  Company. 

[1,  3]  This  was  error.  The  rule  Is  now  es- 
tablished in  this  state  that  the  sworn  plea 
of  privilege  in  statutory  form  Is  not  prima 
fade  proof  of  the  facts  alleged  in  the  plea 
and  other  proof  of  the  focts  so  alleged  must 
be  introduced  to  sustain  the  plea  unless  audi 
facts  are  revealed  upon  the  face  of  plain- 
tiff's pleading.  Nor  is  the  failure  of  the 
plaintiff  in  such  case,  to  rebut  the  allega- 
tions  in  the  plea  by  evidence,  to  be  taken  as 
an  admission  of  the  facts  set  out  in  the  plea 
of  privilege,  as  the  burden  Is  upon  the  one 
urging  the  plea  to  sustain  it  by  evidence. 
Tex.  &  Ft  S.  Ry.  Co.  v.  Shivel,  114  S.  W.  Ifl6; 
Railway  v.  Cock,  51  S.  W.  354;  Graves  ▼. 
Bank,  77  Tex.  555,  14  S.  W.  163;  Mangnm 
V.  Lane  aty  Rice  MilUng  Co.,  85  S.  W.  606; 
Rice  MilUng  Co.  v.  Wilcox,  45  Tex.  dv.  Am>. 
303,  100  S.  W.  204 ;  Wltherspoon  t.  Dancaii, 
131  S.  W.  661,  and  cases  there  dted. 

.  [3]  It  was  also  error  for  the  court,  having 
sustabned  the  plea  of  privilege,  to  dismiss 
the  case.  The  proper  practice  would  have 
been,  had  the  plea  been  properly  sustained, 
to  transfer  the  case  to  the  county  where  the 
venue  properly  lay.  Chapter  133,  Acts  30th 
Leg.;  Luter  v.  Ihnken,  143  S.  W.  675;  El 
Campo  Water  &  Light  Co.  ▼.  E3  Campo  Ug;ht 
&  Ice  Co.,  150  S.  W.  259. 

[4]  This  error,  if  standing  alone,  would 
not  be  sufficient  to  reverse  the  case  as  this 
court  would  have  the  power  to  enter  the  or- 
der transferring  the  case  to  the  proper  tribu- 
nal for  trial,  and  the  court's  attention  is 
called  to  the  error  for  his  guidance  in  fu- 
ture trial  of  the  case  should  the  evidence 
reveal  that  the  venue  of  the  suit  against  ap- 
pellee lay  in  another  county. 

For  the  errors  above  mentioned,  the  Judg- 
ment of  the  lower  court  Is  reversed  and  the 
cause  remanded. 


*EXAS  a  p.  by.  CO.  ▼.  NEW  BOSTON 
HARDWARE  CO. 

(Court  of  Civil  Appeals  of  Texas.    Texarkana. 

llay  29,  1913.    Rehearing  Denied 

Jane  12,  1913.) 

RaILBOADS      (I     461*)— PniM— CORTBIBUTOBT 

Neouoence. 

The  owner  of  a  warehouse  within  65  or  50 
feet  of  railroad  tracks  in  which  combustible 
material  was  stored  in  front  of  a  window  owed 
the  railroad  company  no  duty  to  antidpate  its 
negligence  in  permitting  the  emission  of  sparks 
and  fire  from  its  engines,  or  to  guard  against 
it  by  so  slatting  or  latticing  the  window  as  to 
exdude  sparks,  and  its  failure  to  do  so  was  not 
contributory  negligence  defeating  a  recovery 
for  the  company's  negligence. 

[Ed.  Note.— For  other  cases,  see  BaUroada, 
Cent  Dig.  i  1682 ;   Dec.  Dig.  {  481.*] 
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Appeal  from  District  Court,  Bowie  County; 
P.  A.  Turner,  Judge. 

Action  by  the  New  Boston  Hardware  Com- 
pany against  the  Texas  &  Padflc  Railway 
Company.  Judgment  for  plaintiff,  and  S»- 
fendant  appeals.    Affirmed. 

Glass,  Estes,  King  &  Burford,  of  Texark- 
ana,  for  appellant  MahafTey  &  Thomas,  of 
Texarkana,  and  O.  B.  Plrkey,  of  New  Bos- 
ton, for  appellee. 


LEVI,  J.  On  March  15,  1912,  appellee's 
warehouse,  together  with  the  contents  of 
same,  was  destroyed  by  fire.  Claiming  that 
Its  property  was  set  on  Are  through  sparks 
and  fire  negligently  emitted  and  ejected  from 
an  engine  of  appellant  being  there  operated 
at  the  time,  the  appellee  sued  for  the  loss. 
Appellant  answered  by  denial,  and  pleaded 
that  appellee  was  negligent  In  permitting 
combustible  materials  to  accumulate  In  the 
building  that  was  burned  and  in  leaving 
the  windows  and  openings  in  same  without 
sufficient  protection  against  sparks  of  fire, 
and  thus  causing  and  contributing  to  cause 
the  injury.  The  case  was  tried  to  a  jury, 
and  the  verdict  was  in  favor  of  appellee. 
The  verdict  involves  the  finding  of  fact  that 
the  warehouse  and  Its  contents  were  destroy- 
ed by  fire  through  negligence  of  the  appel- 
lant The  evidence  supports  the  finding  of 
negligence  on  the  part  of  the  railway  com-  j 
pany  as  pleaded,  and  as  well  the  amount  of 
the  verdict;  and  such  findings  of  fact  are 
sustained  and  here  adopted. 

Appellant  requested  the  following  charge: 
"Tou  are  Instructed  that  the  undisputed 
testimony  in  this  case  shows  that  the  plain- 
tiff permitted  glass  or  some  of  them  in  the 
sash  of  the  window  on  the  south  side  of  their 
warehouse  to  remain  broken,  and  that  they 
thus  exposed  the  contents  of  the  warehouse 
to  the  danger,  if  any  there  was,  of  becoming 
ignited  by  sparks  emitted  from  passing  en- 
gines. Now  If  from  the  testimony  yon  be- 
lieve that,  considering  the  location  of  the 
said  premises,  the  combustibility,  If  any,  of 
such  contents,  or  the  previous  observations 
of  sparks  on  the  floor,  a  person  of  ordinary 
prudence,  under  the  drcnmstances,  would 
not  have  permitted  the  said  glass  to  remain 
broken  or  would  have  done  more  to  protect 
the  said  window  from  sparks  than  the  proofs 
shows  that  the  plaintiff  did,  and  that  if  they 
had  done  so  the  house  would  not  have  burn- 
ed, then  your  verdict  should  be  for  the  de- 
fendant, even  though  you  may  believe  the 
engine  threw  the  sparks  that  set  the  house 
afire,  and  that  the  spark  arresters  were  not 
In  proper  repair."  The  court  refused  the 
charge,  and  this  is  made  the  basis  of  an  as- 
signment of  error.  The  evidence  established 
without  dispute  that  the  appellee  owned  a 
lot  on  which  was  situated  a  warehouse  30 
feet  wide  by  80  feet  long,  and  with  a  wall 
12  feet  high.  The  width  of  the  warehouse 
was  east  and  west,  and  the  length  thereof 


north  and  south.  The  railway  track  of  ap- 
pellant is  ,Boutb  of  the  lot,  and  the  distance 
from  the  center  of  the  track  to  the  south  end 
of  the  warehouse  Is  between  65  and  56  feet 
The  warehouse  was  a  frame  building  of  pine 
material,  and  was  used  by  appellee  In  oon- 
nectlon  with  Its  store  In  New  Boston  as  a 
place  for  hardware  and  such  other  things  used 
by  them  in  connection  with  their  business  as 
hardware  merchants,  and  the  warehouse  had 
been  so  used  by  appellee  for  all  the  time 
since  it  had  been  in  business.  In  the  south 
end  of  the  warehouse,  towards  the  railway 
track,  was  a  window,  located  between  four 
and  five  feet  above  the  floor.  The  panes  of 
glass  in  the  window  were  broken  out,  and 
had  been  in  that  condition  for  some  time 
before  the  flre.  But  strips  or  slats  had  been 
nailed  across  the  window  before  the  fire, 
and  cracks  or  openings  were  left  between 
such  slats,  and  were  of  sufficient  width  to 
admit  substances  of  the  size  of  ordinary  cin- 
ders. Before  the  fire  occurred,  there  were 
stored  In  the  warehouse  either  eight  or  ten 
sacks  of  cotton  seed.  These  were  located 
about  ten  feet  from  this  window  and  prac- 
tically in  front  of  it  There  does  not  appear 
any  design  or  intention  in  storing  the  cotton 
seed  In  front  of  the  window.  It  appears  this 
was  the  only  combustible  material  stored  in 
that  end  of  the  warehouse.  The  instant 
fire  was  caused  by  cinders  from  passing  en- 
gine No.  315  entering  the  building  through 
the  cracks  or  openings  between  the  slats 
over  the  window.  The  witness  Burrows  tes- 
tified that  he  had  on  several  occasions  found 
cinders  and  coals  In  the  building  about  10 
or  15  feet  back  In  the  south  end,  and  that 
the  cinders  were  of  the  size  of  a  lead  pencil 
and  some  larger,  and  that  some  of  the  cin- 
ders fiad  scorched  the  floor,  and  that  It  had 
been  a  week,  and  possibly  a  month,  before 
the  fire  that  he  knew  that  the  cinders  came 
through  the  window;  that  several  of  the 
panes  of  glass  had  been  out  a  year  and  a 
half;  that  he  took  some  slats  of  crates 
and  nailed  them  against  the  window;  that 
the  officers  of  appellee  luiew  the  fact  that 
cinders  had  come  into  the  building  through 
the  slats.  The  witness  Ruff,  an  employe 
of  appellee,  testified  to  the  effect  that  he  had 
observed  cinders  In  the  bouse  within  a 
month  of  the  flre,  and  on  several  occasions 
for  a  month  and  as  much  as  six  months  be- 
fore the  fire,  and  called  Mr.  Burrows'  atten- 
tion a  time  or  two  to  the  fact,  and  that  no 
further  protection  was  made  against  the 
cinders  coming  through  the  window.  The 
evidence  shows  tliat  the  warehouse  was  a 
lawful  and  proper  structure,  and  there  was 
a  lawful  and  reasonable  use  of  the  premises; 
and  In  the  exercise  of  Its  legal  rights  In  this 
respect  the  law  does  not  impose  upon  appel- 
lee any  duty  to  anticipate  the  negligence  of 
the  appellant.  Freeman  v.  Nathan,  149  S. 
W.  248,  and  authorities  there  referred  to 
support  the  proposition  here,  we  think.    2 
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Thompson  On  Negligence,  t  231^  As  appel- 
lee in  the  lawful  use  of  its  own,  property 
was  not  under  any  legal  duty  to  appellant 
to  80  construct  or  maintain  in  repair  the 
building  as  to  prevent  its  loss  or  injury  from 
negligence  of  appellant,  it  is  believed  that 
contributory  negligence  could  not  properly 
be.  predicated  on  the  failure  of  appellee  to 
so  slat  or  lattice  the  window  as  to  exclude 
sparks  from  an  engine.  If  appellee  did  not 
owe  the  appellant  the  legal  duty  to  close  the 
window  and  keep  it  securely  closed  against 
the  result  of  possible  or  probable  negligence 
of  the  appellant,  then  as  a  matter  of  law  the 
appellee  would  not  be  concluded  of  a  recovery 
for  the  negligence  of  appellant  because  of  a 
failure,  if  any,  to  securely  close  or  slat  the 
window  against  negligent  operation  of  a 
locomotive. 

We  have  carefully  considered  the  other 
assignments,  and  conclude  that  they  should 
be  overruled. 

The  Judgment  is  affirmed. 


COMMERCIAIi  JEWBLRT  CO.  T.  HILMN. 

(Court  of  Civil  Appeals  of  Texas.    Tezarkana. 

June  5,  1918.) 
Salxs   (ft  82*)— CoNiKACT— RBsoiasion— LlA- 

BILITT   FOB  PBIOE. 

Goods  sold  were  shipped  to  the  buyer  and 
reached  their  destination,  but  after  shipment 
and  about  the  time  the  goods  arrived  the  buj'er, 
discovering  that  he  was  insolvent,  wrote  the 
seller  not  to  ship,  which  letter  was  received 
November  20,  1909.  On  April  25,  1910,  the 
buyer  having  made  no  payment,  the  seller  di- 
rected him  to  retnm  the  goods,  and  agreed  to 
cancel  the  contract.  No  reply  was  made,  bnt 
part  of  the  goods  were  retained'  in  the  buyer's 
possession,  and  the  remainder  held  in  the  ex- 
press office  for  nonpayment  of  shipping  charg- 
es. Held,  that  the  seller's  agreement  to  cancel 
the  buyer's  obligation  was  conditional  on  re- 
turn of  the  goods,  and,  this  not  having  been 
accomplished  within  a  reasonable  time,  the  sell- 
er was  entitled  to  recover  the  price. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  f§  257,  259:   Dec.  Dig.  i  92.*] 

Appeal  from  Rusk  County  Court;  X  W. 
McDavid,  Judge. 

Action  by  the  Commercial  Jewelry  Com- 
pany against  T.  J.  Hillin.  Judgment  for  de- 
fendant, and  plaintiff  appeals.  Reversed 
and  rendered. 

Strong  ft  Arnold,  of  Henderson,  for  appel- 
lant. Futch  &  Tipps,  of  Henderson,  for 
appellee. 

HODGES,  J.  The  Commercial  Jewelry 
Company  sued  the  appellee  on  a  written  con- 
tract whereby  the  latter  bound  himself  to 
pay  to  the  Jewelry  company  the  sum  of  $360 
as  the  price  of  a  list  of  goods  consisting  of  a 
showcase,  some  cut  glass,  and  Jewelry.  The 
appellee  answered,  admitting  the  execution  of 
the  contract  sued  on  and  the  shipment  of 
the  goods  according  to  its  terms,  but  set  up 


as  a  defense  a  transaction  which  to  reHed  ob 
as  constituting  an  agreement  reseiDdiBg  the 
original  contract  and  a  release  fri<m  the 
obllgatloh.  The  case  was  tried  before  the 
court  without  a  Jury,  and  a  Judgment  render- 
ed in  favor  of  the  Jewelry  company  for  the 
goods,  and  providing  that,  in  the  event  tb^ 
were  not  returned.  It  have  Judgment  also  for 
their  value,  |360. 

The  facts  show  that  In  November,  190B, 
the  appellee  purchased  from  the  Commercial 
Jewelry  Company  the  list  of  goods  constitut- 
ing the  consideration  for  the  promise  sned 
on.  The  contract  was  evidenced  by  a  writ- 
ten order  given  to  one  of  the  appellant's 
salesmen,  by  which  the  appellee  agreed  to 
pay  in  Installments  specified  the  snm  of 
$360.  The  agreement  also  stipulated  that  a 
delivery  by  the  shipper  to  the  carrier  should 
constitute  a  delivery  to  the  consignee.  The 
goods  were  shipped  promptly  according  to 
the  terms  of  the  agreement,  and  in  due  time 
reached  their  destination  at  Pine  Hill,  Tex. 
After  they  were  shipped  and  abont  the  time 
they  arrived  at  Pine  HUl,  or  perhaps  a  little 
before,  the  appellee  discovered  that  he  was 
insolvent,  and  wrote  to  the  appellant  aa  f<rt- 
lows:  "Tou  will  please  not  ship  goods.  I 
am  afraid  I  can  not  make  paymenta"  Tbla 
letter  was  received,  according  to  testimony 
offered  by  the  appellant,  on  November  20, 
1909.  On  April  25,  1910,  appdlee  having 
made  no  pajnment  under  his  contract,  appe- 
lant wrote  him  reminding  him  of  Us  pur- 
chase, and  also  sent  him  shipping  Instrac- 
tions  with  directions  to  return  the  goods, 
and  agreeing  in  the  event  he  did  so  to  cancel 
his  contract  and  release  him  from  his  obllga-  ■ 
tion.  It  appears  that  no  reply  was  made  to 
this  letter  by  the  appellee,  and  that  later 
It  was  followed  by  another  from  the  appel- 
lant of  the  same  tenor  bnt  more  urgent. 
This  also  seems  to  have  been  Ignored  at  the 
time  by  the  appellee.  The  goods  had  been 
shipped  to  him  in  two  different  parcels — the 
Jewelry  in  one  and  the  show  case  and  cut 
glass  in  another.  When  the  Jewelry  arrived, 
it  was  taken  out  by  the  appellee,  who  says 
he  did  so  by  mistake,  not  knowing  at  the 
time  what  it  was  and  from  whom  it  came. 
He,  however,  retained  it  in  Us  posaesston, 
and  had  the  goods  at  the  time  of  the  trial. 
The  remaining  goods  were  permitted  to  stay 
in  the  express  office.  Appellee  testified  tliat 
after  having  communicated  with  the  appel- 
lant he  instructed  the  agent  at  the  depot  to 
return  the  goods,  and  told  him  that  when  he 
was  ready  to  return  them  to  let  him  (appd- 
lee)  know  and  he  would  deliver  the  Jewelry; 
in  the  meantime  he  would  retain  possession 
in  order  to  avoid  storage  charges.  The  goods 
were  held  by  the  express  company  and  never 
returned,  because  of  the  nonpayment  of  the 
shipping  charges  which  had'  accrued.  The 
court  construed  these  facts  as  being  suffidoit 
to  show  that  the  contract  of  purchase  had 
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been  rescinded,  and  that  the  goods  were  the 
property  of  the  appellant 

It  Is  clear  from  the  nndlspnted  evidence 
that  the  appellant  was  entitled  to  recover 
an  nnconditlonal  Judgment  for  the  amount 
of  money  sued  for,  nnlesa  there  was  an  un- 
conditional agreement  to  rescind  the  original 
contract  entered  Into  between  the  parties, 
or  an  agreement  whose  terms  had  been  com- 
piled with  by  the  appellee.  The  facts  relied 
on  make  an  agreement  to  surrender  the  ap- 
pellee's obligation  in  the  event  he  returned 
the  goods.  This  he  failed  to  do.  A  part 
of  them  he  retained  for  nearly  two  years  in 
his  actual  possession,  and  permitted  the  re- 
mainder to  be  held  in  the  express  office  for 
charges  for  which  he  was  personally  respon- 
sible. The  Judgment  of  the  trial  court  will 
therefore  be  reformed,  and  Judgment  here 
rendered  in  favor  of  the  appellant  for  the 
amount  sued  for  and  for  all  costs  both  of 
this  court  and  of  the  court  below. 


RAINWATE3B  v.  OWAIATNEX  et  aL 

(Court  of  CivQ  A^jpeals  of  Texas.    Texarkana. 

May  29,  1913.) 

JUSnCES  OV  THE  Pkaok  (S  128*)— JtjnOMKRT— 

Invaliditt  —  Enfobcemknt  —  Remeot  — 

Injunction. 

Wheie  plaintiff's  homestead  was  sought  to 
be  taken  in  satisfaction  of  a  void  justice's  judg- 
ment, plaintiff  was  entitled  to  maintain  injunc- 
tion to  restrain  the  application  of  the  home- 
stead to  the  satisfaction  of  the  judgment,  but 
not  to  have  the  judgment  declared  void  under 
the  role  that  where  defendant  in  a  void  judg- 
ment has  an  opportunity  to  avail  himself  of 
a  legal  remedy  to  vacate  it,  and  has  failed  to 
do  so,  be  may  not  obtain  such  relief  by  in- 
junction. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  {{  402-407;  Dec.  Dig.  i 
128.*] 

Appeal  from  District  Court,  Dallas  Coun- 
ty;  E.  B.  Muse,  Judge. 

Action  by  Mrs.  Jeffle  D.  Gwaltney  and 
others  against  D.  T.  Rainwater.  Judgment 
for  plalntlfTs,  and  defendant  appeals.  Re- 
formed and  afOrmed. 

W.  P.  Donalson,  of  Dallas,  for  appellant. 
T.  F.  Lewis  and  J.  C.  Muse,  both  of  Dallas, 
for  appellees. 

LEVY,  J.  Appellant  recovered  a  Judgment 
against  Mrs.  Owaltney  for  $199  in  the  Jus- 
tice court  The  Judgment  appears  to  be  by 
default  It  is  a  proven  fact  in  the  record 
that  Mrs.  Gwaltney  was  actually  served  with 
citation,  and  further  actually  knew  that  a 
Judgment  was  entered  against  her  at  the 
time.  In  due  time  after  the  rendition  of  the 
Judgment  execution  was  Issued,  and  it  was 
levied  upon  certain  real  estate  belonging  to 
Mrs.  Owaltney.  Mrs.  Gwaltney  brought  the 
suit  against  D.  T.  Rainwater  and  the  con- 
stable of  the  precinct  for  injunction  to  re- 
strain the  sale  under  execution  of  the  prop- 


erty on  the  ground  that  it  was  a  homestead 
and  therefore  exempt  The  petition  also 
sought  to  enjoin  executions  generally  upon 
the  Judgment  of  the  Justice  court  and  to  have 
canceled  the  record  of  an  abstract  of  such 
Judgment  upon  the  ground  that  the  Judgment 
rendered  against  her'  was  void  because  the 
body  of  the  citation  did  not  contain  the 
name  of  the  plaintiff  in  the  suit  The  court 
upon  hearing  granted  the  relief  prayed  for. 

The  facts  support  the  finding  of  a  home- 
stead, and  appellant  admits  that  such  finding 
is  warranted.  As  the  court  had  the  power 
and  It  was  proper  to  enjoin  the  sale  of  the 
homestead  of  appellee,  the  judgment  entered 
in  that  respect  is  valid  and  should  be  here 
sustained.  The  Judgment  however,  went 
further  than  giving  relief  against  the  sale  of 
the  homestead,  which  Is  complained  of  by 
proper  assignments  of  error.  The  Judgment 
declares  void  the  Judgment  of  the  Justice 
court  and  proceeds  to  enjoin  executions  gen- 
erally and  perpetually  upon  the  Judgment 
of  the  Justice  court  This  was  error  In  the 
record,  even  if  the  Judgment  should  be  held 
void  as  claimed  by  appellee.  And  In  passing 
on  this  question  we  merely  assume  that  the 
Judgment  of  the  Justice  court  was  void.  It 
has  been  held  that  where  a  defendant  in  a 
void  Judgment  has  an  opportunity  to  avail 
himself  of  a  legal  remedy  to  vacate  It  and 
has  failed  or  neglected  to  avail  himself  of  it 
relief  by  injunction  should  be  denied  him. 
RaUway  Co.  v.  Ware,  74  Tex.  47,  11  S.  W. 
918 ;  RaUway  Co.  v.  Wright  88  Tex.  346,  81 
S.  W.  618,  31  li.  R.  A.  200.  The  Judgment 
against  Mrs.  Gwaltney  being  for  $199,  she 
had  a  remedy  by  appeal  or  certiorari.  - 

The  Judgment  of  the  district  court  should 
be  affirmed  in  so  far  as  It  enjoins  the  sale  of 
the  homestead  of  appellee,  and  reversed,  and 
such  relief  denied  in  so  far  as  it  decrees  as 
void  the  Judgment  of  the  Justice  court  and 
the  record  of  the  abstract  of  such  Judgment 
and  enjoins  executions  generally  and  per- 
petually upon  such  Judgment  and  It  is  here 
so  reformed  and  affirmed.  The  costs  of  ap- 
peal will  be  taxed  against  the  appellee  Mrs. 
Gwaltney. 

Reformed  and  affirmed. 


HOECHTEN  v.  STANDARD  HOME  CO. 

(Court  of  Civil  Appeals  of  Texas.     San  Anto- 
nio.   May  21,  1013.    Rehearing  Denied 
June  18,  1913.) 

1.  Plbadino  (I  205*)— Demcbbeb— Obounds. 
Every  reasonable  intendment  will  be  in- 
dulged in  favor  of  a  pleading  to  which  a  gen- 
eral demurrer  is  urged ;  and  the  only  qnescion 
which  will  be  considered  is  whether  any  cause 
of  action  or  ground  of  defense  is  disclosed  by 
the  pleading. 

[Ed.    Note. — For  other   cases,   see   Pleading, 
Cent.  Dig.  §1  491^93,  495,  496,  498-510;   Dec. 


Dig.  §  205. « 
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2.  Pleadino  (I  206*)— Genebai.  Dbhubbbb— 

Damages  fboji  Fbaud. 

A  complaint,  alleging  that  plaintiff,  having 
to  meet  a  money  obligation,  informed  defend- 
ant company  that  his  only  reason  for  buying 
a  contract  from  it  was  for  the  purpose  of  se- 
curing money  to  extend  a  loan  and  that  defend- 
ant assured  him  that  at  the  expiration  of  six 
months  he  would  get  the  money  covered  by 
the  contracts  which  he  signed,  and  that  relying 
on  such  representations  he  signed  an  applica- 
tion for  such  contract;  that  he  was  deceived 
as  to  their  contents  and  was  refused  the  money 
and  forced  to  sell  his  property  at  a  loss— was 
good  as  against  a  general  demurrer. 

[Dd.  Note. — For  other  cases,  see  Pleading, 
Cent.  Die.  §§  491-493,  495,  496,  498-510;  Dec. 
Dig.  i  205.*] 

Appeal  from  District  Court,  Bexar  Connty ; 
Claude  V.  Blrkhead,  Judga 

Action  by  Fred  Hoechten  against  the 
Standard  Home  Company.  Judgment  for  de- 
fendant, and  plaintiff  appeals.  Beversed 
and  remanded. 

Douglas  Cater,  of  San  Antonio,  for  appel- 
lant Israel  Dreeben,  of  Dallas,  and  Carlos 
Bee,  of  San  Antonio,  for  appellee. 

FLY,  C.  J.  Appellant  sued  on  an  oral  con- 
tract entered  into  between  him  and  an  agent 
of  appellee  whereby,  In  consideration  of  cer- 
tain payments  each  mouth  for  six  months, 
he  was  to  have  the  right  to  borrow  $5,000 
from  appellee,  that  the  agent  was  Informed 
by  appellant  that  he  owed  money  on  certain 
property  in  San  Antonio  which  would  become 
due  and  payable  In  six  months,  that  he  de- 
sired to  borrow  money  to  pay  off  the  indebt- 
edness, and  further  alleged:  "That  the 
plaintiff  herein  then  informed  said  agents 
that  he  owed  money  on  a  certain  property  in 
the  dty  of  San  Antonio,  Tex.,  and  that  the 
indebtedness  due  on  such  property  would  be- 
come due  and  payable  in  about  six  months 
and  that  he,  plaintiff  herein,  would  have  to 
be  able  to  pay  such  indebtedness  when  it  be- 
came due,  or  in  the  meantime  make  an  effort 
to  sell  other  property  that  be  had  to  satisfy 
such  indebtedness,  or  to  make  a  loan  on  sucb 
property  to  take  up  the  indebtedness  then 
existing  against  it  That  the  property  upon 
which  be  owed  money  is  and  was  located  at 
No.  227  Florida  street  in  the  city  of  San 
Antonio,  Bexar  county,  Tex.  This  plaintiff 
further  informed  the  said  agents  of  defend- 
ant: That  his  only  reason  and  object  in  buy- 
ing the  contract  from  this  defendant  company 
was  for  the  purpose  of  securing  money  to 
extend  the  loan  when  it  became  due  on  such 
property  located  at  No.  227  Florida  street, 
and  that  if  he  did  buy  such  contracts  that  he 
would  depend  upon  the  defendant  company  to 
make  a  loan  to  him  within  the  time  as  repre- 
sented by  said  agents,  and,  in  the  event  such 
money  was  not  loaned  to  him  by  the  defend- 
ant company  at  the  expiration  of  six  months, 
that  he  would  have  to  sell  other  property  he 
owned  for  what  he  could  get  for  it  so  as  to 
take  up   such   loan,  or  money  due  on  said 


property  at  No.  227  Florida  street.  That 
thereupon  said  agents  of  the  defendant  bere- 
In  informed  this  plaintiff  that  the  object  of 
the  company  that  they  represented  was  to 
provide  for  just  such  conditions  as  he  (the 
plaintiff)  was  then  in,  and  assured  him  that 
he  need  not  further  worry  about  securing  the 
necessary  money  to  pay  off  the  indebtedness 
'on  the  above-named  property,  if  plaintiff 
would  sign  the  application  such  agents  thai 
presented  him,  and  that  they  (the  agents) 
would  assure  him  that  he  would  get  the 
money  covered  by  such  contracts  at  the  expi- 
ration of  six  months  without  falL  That 
thereupon  the  agent,  Newman,  presented  to 
this  plaintiff  an  application  for  the  purchase 
of  five  contracts,  stating  to  this  plaintiff  tbat 
such  application  was  for  contracts  in  accord- 
ance with  the  terms  as  represented  to  this 
plaintiff,  and  hereinbefore  detailed.  That 
this  plaintiff,  relying  upon  the  honesty,  repre- 
sentations, and  integrity  of  the  agent,  New- 
man, signed  such  application  without  reading 
same."  It  was  alleged  that  appellant  was 
deceived  as  to  the  contents  and  was  refused 
the  money  and  could  not  borrow  the  money 
to  pay  his  Indebtedness  and,  being  forced  to 
sell  property  to  raise  the  money,  was  com- 
pelled to  sacrifice  it  and  lose  |500.  He  sued 
for  $282,  the  money  paid  to  appellee,  and 
$500  damages. 

[1,2]  The  rule  is  firmly  established  tbat 
every  reasonable  Intendment  will  be  indulged 
in  favor  of  a  pleading  to  which  a  general  de- 
murrer is  urged  and  the  only  question  which 
will  be  considered  in  such  cases  is  whether 
any  cause  of  action  or  ground  of  defense  is 
disclosed  by  the  pleading. 

If  it  be  true  that  appellant,  through  the 
fraud  of  appellee,  as  alleged,  was  compelled 
to  sacrifice  bis  property  and  thereby  lose 
$500,  then  he  should  recover  that  sum  as  well 
as  the  $282  paid  to  appellee  for  which  noth- 
ing was  received  by  him.  The  petition  was 
doubtless  open  to  attack  through  special  ex- 
ceptions; but,  no  matter  how  imperfect,  we 
think  it  stated  a  cause  of  action,  and  the  gen- 
eral demurrer  should  not  have  been  sus- 
tained. 

The  judgment  will  be  reversed,  and  the 
cause  remanded. 


NEAL  T.   STATE. 

(Court  of  Criminal  Appeals  of  Texas.    June  4, 
1913.) 

1.  CRniiNAi.  Law  (J  507*)  —  Accoifpucs  — 
Purchaser  of  Lkjuob  Unuawfollt  Sold. 
Under  Pen.  Code  1911,  art.  602,  expressly 
declaring  that  the  purchaser  of  intoxicating 
litjuor  sold  in  violation  of  law  is  not  an  accom- 
plice, it  was  not  error  for  the  court  to  refuse 
either  to  charge  tbat  such  a  porchaser  was  an 
accomplice,  or  to  submit  tbat  question  to  the 
jury. 

TKd.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1082-1096 ;  Dec.  Dig.  I 
507.*] 
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2.  Cbihinai.  Law  (||  768,  764*)— Tbiai/— Iw- 

STBncTiowB— Weight  or  Evidence. 

In  a  prosecution  for  the  illegal  sale  of  in- 
toxicating liquors,  where  the  prosecuting  wit- 
ness testified  that  he  paid  for  it  with  a  marked 
bill  subsequently  found  on  the  defendant's  per- 
son, and  the  latter  claimed  that  he  had  changed 
the  bill  for  the  witness,  it  was  not  error  for 
the  court,  in  the  absence  of  a  request,  not  to 
charge  as  to  the  possession  of  the  bill,  since 
such  a  charge  would  have  been  apon  the  weight 
of  evidence. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  M  1731-1748,  1752,  1768, 
1770;   Dec.  Dig.  it  763,  764.*] 

Appeal  from  District  Oonrt,  Bowie  County; 
H.  F.  O'Neal,  Judge. 

Giles  Neal  was  conTicted  of  Ulegally  sell- 
ing Intoxicating  liquors,  and  he  appeahs.  Af- 
firmed. 

Grabam  &  Smiths,  of  Texarkana,  for  ap- 
pellant. C.  B.  Lane,  Asst.  Atty.  Gen.,  for  tbe 
SUte. 


PBENDERGAST,  X  Appellant  was  con- 
victed for  Illegally  selling  Intoxicating  Ilqnors 
In  Bowie  county  after  prohibition  had  been 
properly  carried  and  put  in  force  therein. 
Tbe  election  was  shown  to  have  been  held 
and  prohibition  put  In  force  In  1910.  The 
Illegal  sale  was  alleged  to  have  been  made  on 
January  14,  1913.  The  appellant  was  con- 
victed and  his  penalty  fixed  at  two  years  in 
the  penitentiary.  The  evidence  is  amply  suf- 
llclent  to  clearly  establish  appellant's  guilt 

11]  One  contention  by  appellant  is  that 
Charlie  Williams,  to  whom  the  illegal  sale 
was  charged  to  have  been  made,  and  who 
testified  to  tbe  purchase  of  Intoxicating  liq- 
uor from  appellant,  was  an  accomplice,  and 
the  court  erred  In  not  so  charging.  Our  stat- 
ute (P.  C.  art  602)  expressly  enacts  that  such 
purchaser  sliall  not  be  an  accomplice.  The 
decisions,  and  there  are  a  large  number  of 
them,  follow  the  statute,  and  expressly  so 
hold.  The  court  did  not  err  in  not  charging 
that  the  purchaser,  Williams,  was  an  accom- 
plice, or  submitting  to  the  jury  whether  or 
not  he  was. 

[2]  The  evidence  by  the  state  was  that 
after  Williams,  the  prosecuting  witness,  saw 
appellant  and  learned  he  could  buy  whisky 
from  him,  he  told  appellant  he  did  not  then 
have  the  money  to  i>ay  for  It  but  would  go 
get  it  The  witness  thereupon  went  to  tbe 
constable  who  furnished  him  a  $1  currency 
bill,  he  and  another  so  marking  tiie  bill  that 
it  could  be  clearly  identified,  and  gave  it  to  the 
witness,  who  then  went  and  bought  the  whis- 
ky from  appellant,  paying  this  fl  bill  there- 
for. Immediately  after  tbe  sale  the  officers 
took  from  the  witness  the  bottle  of  whisky  so 
bought  from  appellant,  and  at  once  saw  ap- 
pellant and  took  from  him  the  said  $1  bill. 
Appellant  positively  denied  making  a  sale  of 
whisky  to  the  witness,  and  claimed  that  the 
way  he  came  in  possession  of  the  said  $1  bill 
was  that  the  witness  Williams  had  him,  appel- 


lant to  give  Um  change  therefor.  Appellant 
also  had  other  witnesses  who  testified  sub- 
stantially as  he  did.  The  state  had  other 
evidence  strongly  corroborating  iWiUiams  In 
his  testimony.  Under  these  circumstances 
appellant  claims  that  the  court  erred  in  not 
submitting  affirmatively  his  defense.  He 
made  no  objection  to  the  charge  of  the  court 
at  the  time,  and  requested  no  special  charge 
on  the  subject  The  question  is  raised  by 
motion  for  new  trial  only. 

The  fact  that  appellant  attempted  to  show 
how  he  came  in  possession  of  the  said  |1 
bill,  as  explained  above,  was  no  special  de- 
fense to  the  state's  case  against  him.  His  de- 
fense was  that  he  did  not  make  the  sale  and 
so  testified.  His  explanation  of  how  be  came 
in  possession  of  the  %1  bill  is  merely  a  mat- 
ter of  evidence  and  was  no  special  defense. 
The  court  in  submitting  the  case  to  the  jury 
required  them  to  believe  the  facts  beyond  a 
reasonable  doubt  necessary  under  the  law  to 
convict  him  before  they  could  do  so  and  gave 
in  his  favor  tbe  reasonable  doubt  charge  in 
accordance  with  the  statute,  and  that  the 
burden  of  proof  was  on  the  state.  The  court 
did  not  err  in  not  charging  anything  about 
tite  possession  of  said  $1  bill.  Any  charge  on 
the  subject  would  clearly  have  been  upon  the 
weight  of  the  evidence. 

There  being  no  error,  the  Judgment  will 
be  dUirmed. 


ROBERTS  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    June  4, 
1913.) 

L  Cbiminai.  Law  ({{  1092,  1099*)— Biix  or 

EXCBPTIONS— SlATKMXKT  OF  FAOTS— TlUS  TO 

File. 

Where  the  term  of  court  is  more  than  eight 
weeks  long,  the  time  in  which  to  file  bills  of 
exceptions  and  statement  of  facts  begins  to  run 
from  the  date  of  sentence. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  2808,  2829.  2834-2861. 
2919,  2866-2880;  Dec  Dig.  {|  1092,  1099.*] 

2.  Cbiminal   Law   (g   1099*)— Statement  of 
Facts  —  Obuoation  of  Official  Stenoo- 

KAPHXB. 

It  is  only  in  a  case  where  one  is  charged 

with  a  capital  offense  and  the  court  appoints  an 
attorney  for  him  that  he  is  entitled  as  a 
matter  of  right  to  have  the  stenographer  make 
out  a  transcript  of  his  notes,  and  in  all  other 
cases  he  must  use  diligence  to  see  that  tbe 
stenographer  complies  with  the  order  requiring 
him  to  make  out  a  statement  of  facts. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  2866-2880;  Dec.  Dig.  f 
1099.*] 

3.  Cbiminai  Law  (J  1099*)— Dutt  of  Offi- 
cial Stenogbapheb— Mandamus. 

Where  the  stenographer  in  a  case  not  cap- 
ital fails  to  perform  his  duty  of  preparing  a 
statement  of  facts  as  ordered  by  the  court,  the 
remedy  of  accused  is  by  mandamus,  which 
must  be  applied  for  within  the  time  fixed  for 
the  filing  of  a  statement  of  facts. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {|  2866-2880;  Dec.  Dig.  i 
1009.*1 
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4.  Criminal  Law  (8  1097*)— Questions  Rb- 

▼lEWABLS     —     ABSBNOE     OW     STATEIOENT     OF 

Facts. 

In  the  absence  of  a  statement  of  facts, 
qneationa  raised  in  the  motion  for  new  trial 
are  not  reviewable. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  2862,  2864,  2926,  2934. 
2938,  2939,  2941,  2942,  ^947;  Dec.  Dig.  { 
1097.*]  ^^ 

Appeal  from  District  Coort,  Tarrant  Coun- 
ty;  R.  H.  Buck,  Judge. 

Henry  Roberts  was  convicted  of  burglary, 
and  be  appeals.    Affirmed. 

O.  B.  Laoe,  Asst  Atty.  Gen.,  for  the  State. 

HARPBR,  3.  Appellant  was  tried  and  con- 
ylcted  of  the  offense  of  burglary,  and  Ms 
punishment  assessed  at  11  years'  confinement 
In  the  penitentiary.  The  term  of  court  at 
which  appellant  was  tried  convened  on  Au- 
gust 5  and  adjourned  November  2,  1912,  last- 
ing more  than  eight  weeks. 

[1J  Appellant's  motion  for  new  trial  was 
overruled  on  October  26th,  and  he  was  sen- 
tenced on  that  day,  and  under  the  provisions 
of  the  law  granting  time  in  which  to  file  bills 
of  exceptions  and  statement  of  facts,  wben 
the  term  is  more  than  eight  weeks  in  lepgth, 
the  time  begins  to  run  from  the  date  of  sen- 
tence, In  this  case  October  26,  1912. 

12, 3]  In  this  case  It  is  made  to  appear  that 
on  application  filed  the  court  in  November 
entered  an  order  requiring  the  official  ste- 
nographer to  make  out  a  statement  of  facts, 
but  the  stenographer  failed  to  do  so.  It  is 
only  in  case  where  a  man  is  charged  with  a 
capital  offense,  and  the  court  appoints  an  at- 
torney for  the  defendant,  that  under  the  law 
he  is  entitled,  as  a  matter  of  right,  to  have 
tile  stenographer  make  out  a  transcript  of 
his  notes.  In  all  other  cases  it  has  been 
held  by  this  court  and  the  Court  of  Civil 
Appeals  that  even  though  the  court  shall 
enter  an  order  requiring  the  stenographer  to 
make  out  a  statement  of  facts,  the  stenog- 
rapher being  a  ministerial  officer,  the  appel- 
lant is  not  entitled  to  have  his  case  reversed 
unless  he  has  used  diligence  to  see  that  the 
stenographer  performed  his  duties,  and,  if  he 
does  not  do  so,  it  would  be  the  duty  of  ap- 
pellant to  seek  a  writ  of  mandamus  and  have 
him  required  to  do  so.  Peddy  v.  State,  63 
Tex.  Cr.  R.  483,  140  S.  W.  229;  Roberts  v. 
State,  62  Tex.  Cr.  R.  7,  136  S.  W.  483.  In 
this  case  appellant  on  January  29th  did  apply 
for  a  writ  of  mandamus,  but  as  he  had  only 
90  days  from  the  date  of  sentence  in  which 
to  file  a  statement  of  facts,  and  that  time 
having  elapsed,  his  application  for  a  writ  of 
mandamus  came  too  late;  from  October 
26th  to  January  24th  would  constitute  90 
days,  and  the  application  for  k  writ  of  man- 
damus was  not  filed  until  January  29th,  five 
days  thereafter;  therefore  it  becomes  imma- 
terial whether  or  not  the  judge  was  in  Tar- 
rant county  on  that  date.    A  number  of  ques- 


tions are  presented  bj  affldavits  filed  pro 
and  con  on  the  issues,  but  aa  the  time  tiad 
elapsed  when  appellant  could  have  filed  a 
statement  of  facts,  when  he  applied  for  a 
writ  of  mandamus,  and  no  reason  stated  why 
he  did  not  apply,  it  is  not  necessary  to  dis- 
cuss them. 

[4]  In  the  absence  of  a  statement  of  facta, 
no  question  is  raised  in  the  motlo&  for  •  new 
trial  we  can  review. 

The  Judgment  i>  affirmed. 


ARMSTRONG  v.  STATEL 

(Court  of  Criminal  Appeals  of  Texaa.    June  4, 
1S13.) 

Appeal  from  District  Court,  Tarrant  County; 
R.  H.  Bock,  Judge. 

Walter  Armstrong  was  convicted  of  hmglMij, 
and  he  appeals.    Affirmed. 

G.  E.  Lane,  Asst  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  Appellant  was  convicted 
of  burglary;  his  punishment  being  aaseaaed  at 
ten  years'  confinement  in  the  penitentiary. 

The  matters  set  forth  in  this  transcript  refer 
to  matters  of  practice  altogether  in  regard  to 
secnring  statement  of  facta.  They  are  present- 
ed in  several  ways  and  are  decided  adversely 
to  appellant  in  the  case  of  Henry  Roberta  v. 
State,  167  S.  W.  1193,  this  day  decided.  On  the 
authority  of  that  opinion  the  matters  do  not 
present  reversible  error.  It  would  serve  no 
purpose  to  discuss  the  matter  further  or  for 
the  writer  to  express  his  individual  views  in 
regard  to  these  questions. 

On  the  authority  of  Roberts  v.  State,  anpia, 
the  judgment  will  be  affirmed. 


SIMS  .V.  STATB. 

(Court  of  Criminal  Appeals  of  Texas.    June  4, 
1913.) 

Tbespass  (I  76*)— Trespass  to  Rkai.  Bsiatx 
— HuNTiNo  with  Firearms— Defenses. 
One  hunting  with  firearms  on  inclosed  land 
of  prosecutor  without  his  consent,  under  tlie 
mistaken  belief  that  he  it  on  the  land  of  a 
third  person,  who  has  not  given  him  permission 
to  hunt,  but  who  is  his  friend  and  will  not  ob- 
ject, is  not  guilty  of  the  crime  of  hunting  witii 
firearms  on  the  land  of  prosecutor. 

[Ed.  Note.— For  other  cases,  see  Trespaaa, 
Cent  Dig.  I  166;   Dec  Dig.  |  76.*] 

Appeal  from  Scurry  County  Court;  CL  R. 
Buchanan,  Judga 

W.  D.  Sims  was  convicted  of  hunting  with 
firearms  on  inclosed  lands  of  another  with- 
out the  latter's  consent,  and  he  appeals:  Re- 
versed and  remanded. 

C.  E.  Lane,  Asst  Atty.  Gen.,  for  the  State. 

DAVIDSON  P.  J.  Appellant  was  convict- 
ed for  hunting  with  firearms  on  inclosed 
lands  of  another  without  the  consent  of  the 
alleged  owner. 

The  facts  in  brief  show  on  the  6th  day  of 
December,  1912,  the  alleged  owner,  Kim- 
brough,  saw  somebody  shoot  on  his  inclosnre 
about  300  or  400  yards  distant  from  the 
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public  road.  This  Klmbrongh  says  was  In 
hla  pasture.  When  he  reached  the  party,  It 
proved  to  be  defendant  The  defendant  had 
a  gnn  and  two  or  three  birds  In  his  hand. 
Quoting  from  Klmbrongh's  testimony:  "I 
said  to  him,  'Did  you  not  know  that  I  did 
not  allow  this  hunting  on  my  place?'  and  de- 
fendant said,  'No,  sir;  I  saw  the  birds  In 
the  lane,  and  they  flew  over  the  fence,  and  I 
came  In  and  shot  them.' "  He  says:  "I  told 
the  defendant  I  was  going  to  prosecute  bim, 
and  he  offered  to  give  me  the  birds,  and 
offered  to  pay  me  for  the  birds;  but  I  did  not 
take  them."  He  says:  "Xes ;  I  allowed  some 
boys  to  hunt  rabbits  on  my  land,  but  do  not 
allow  any  birds  killed  at  all."  He  also  tes- 
tified the  defendant  told  blm  that  he  did  not 
know  it  was  his  land,  and  he  did  not  prose- 
cute the  boys  for  hunting  rabbits  on  his 
land,  for  he  had  given  them  his  consent 
Weeks  testified  for  the  state,  and  says  he  saw 
defendant  on  Klmbrough's  land,  and  he  says 
he  only  shot  once,  "and  when  I  got  close  to 
him  I  told  him  he  had  better  not  let  the  old 
man  (meaning  O.  U  Klmbrough)  see  him  In 
here,  .and  he  said  he  thought  that  this  was 
Ben  Davis'  land.  I  told  him  whose  it  was, 
and  he  said  he  thought  the  pasture  was  Ben 
Davis'."  Weeks  says  he  was  a  son-in-law  of 
the  alleged  owner.  He  saw  defendant  get 
two  or  three  birds,  but  only  shot  one  time. 
Boles  testified  he  was  sheriff  of  the  county, 
and  had  been  for  six  years,  serving  his 
fourth  term;  that  he  had  traveled  over  dif- 
ferent parts  of  the  county  frequently,  and 
saw  a  plat  drawn  by  Klmbrough  of  bis 
(Klmbrough's)  land.  He  further  testified  In 
reply  to  a  question  about  said  plat  "Whose 
land  did  you  think  this  belonged  to?"  Wit- 
ness said  he  thought  the  land  described  by 
the  plat  was  J.  S.  Hart's  land;  but  be  fur- 
ther stated  be  did  not  know  whose  land  It 
was,  but  was  under  the  Impression  from  the 
plat  the  land  belonged  to  J.  S.  Hart 

The  defendant  testified  in  bis  own  behalf 
that  he  was  driving  along  the  road,  bring- 
ing cattle  from  Garza  to  Scurry  county,  and 
when  opposite  the  Gnnis  Creek  school  house 
be  saw  a  covey  of  quaU,  and  some  one  had 
left  a  gun  in  the  hack  that  was  along  with 
the  herd ;  at  that  time  he  was  in  tbe  lane; 
the  birds  flew  up  out  of  the  lane  and  lit 
near  the  road  in  a  pasture,  which  was  prov- 
ed to  be  th«  premises  of  Klmbrough.  "I  took 
the  gun,  got  over  the  fence,  and  shot  the 
quail;  only  had  one  load.  While  I  was  In 
the  pasture,  the  gentleman,  who  said  his 
name  was  O.  L.  Klmbrough,  came  up  to  me 
and  said  to  me,  'Did  I  know  that  I  was  vio- 
lating tbe  law?'  and  I  told  him,  'No;  that  I 
thought  it  was  Ben  Davis'  land ;'  and  be 
then  said  to  me  that  Ben  Davis  did  not  own 
all  tbe  land  on  Ennls  creek.  He  said  he  was 
going  to  prosecute  me.  I  offered  him  the 
three  birds  that  I  had  killed,  and  then  of- 


fered to  pay  bim  for  the  birds.  He  refused 
both.  I  left  him  in  the  field,  and  went  to 
my  hack,  and  came  on  home  with  the  cattle." 
He  further  stated  he  did  not  have  Davis' 
permission  to  bunt  on  his  land, -but  he  knew 
it  would  be  all  right  or  thought  it  would  be, 
with  Davis.  Defendant  says  he  was  52  years 
old,  and  never  had  a  case  of  this  kind  before, 
and  did  not  know  he  was  on  Mr.  Klmbrough's 
land.    This  is  the  case. 

Appellant  asked  the  following  special 
charge:  "If  you  believe  from  the  evidence 
beyond  a  reasonable  doubt  that  the  defend- 
ant, W.  D.  Sims,  entered  upon  the  land  of  O. 
Lk  Klmbrough,  and  at  the  time  of  said  entry, 
if  any  was  made,  you  believe  he  did  so 
through  mistake,  and  you  further  believe  that 
said  defendant  thought  and  believed  said 
land  to  be  that  of  Ben  Davis,  then  you  will 
find  the  defendant  not  guilty  and  so  say  by 
your  verdict"  This  charge  was  refused,  and 
appellant  reserved  his  bill  of  exceptions. 
Tbe  court  approved  tbe  bill,  with  the  expla- 
nation that  the  special  charge  was  refused  for 
tbe  reason  defendant  testified  that  be  did 
not  have  permission  from  Ben  Davis  to  hunt 
with  firearms  on  Ben  Davis'  premises.  We 
are  of  opinion  this  charge  ought  to  have  been 
given.  Tbe  fact  that  he  did  not  have  Ben 
Davis'  consent  to  hunt  on  his  land  would  not 
militate  against  his  mistake,  If  be  believed 
he  was  hunting  on  Ben  Davis'  land.  The  de- 
fendant further  testified,  however,  in  this 
connection,  while  he  did  not  have  tbe  con- 
sent of  Mr!  Davis,  they  were  friends,  and  he 
thought  it  would  be  all  right,  and  be  would 
not  object  to  it  His  mistake  in  thinking  he 
was  hunting  on  Davis'  land,  under  the  above 
facts,  it  occurs  to  us,  would  inure  to  his 
benefit  though  he  was  hunting  upon  an- 
other man's  land.  A  mistake  of  fact,  where 
a  party  believes  in  the  mistake  of  fact,  vrill 
exonerate  blm  from  punishment  even  though 
the  fact  was  not  true.  It  was  a  clear  mis- 
take on  his  part  under  his  view  of  the  case. 
He  was  not  charged  with  hunting  on  Davis' 
land,  but  vrith  hunting  on  Klmbrough's  land, 
and  the  mistake  arose  as  to  the  land  on 
which  he  thought  be  was  hunting.  If  it  had 
proved  to  be  Davis'  land,  Instead  of  Klm- 
brough's, this  prosecution  could  not  have 
been  maintained  under  the  information. 

The  evidence  seems  to  be  unquestioned 
that  the  quail  flew  up  out  of  tbe  lane,  and 
went  over  into  the  premises,  and  appellant 
went  over  and  fired  one  shot  It  may  be  se- 
riously questioned  whether  this  la  bunting  on 
inclosed  land  of  another  within  tbe  purview 
of  the  statute.  There  was  but  one  shot  fired. 
The  writer  does  not  believe  this  would  bring 
It  within  tbe  denunciation  of  the  statute. 
This  is  hardly  sufficient  to  constitute  what 
the  statute  denominates  as  "bunting." 

The  judgment  is  reversed,  and  the  cause  is 
remanded. 
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JACKSOIf  ▼.  STATE. 

(Coart  ot  Criminal  Appeals  of  Texas.    June  4, 
1813.) 

1.  Intoxicating  Liquors  (J  205*) — Sales  in 
Pbohibition  Tebbitobt  —  Indictment  — 
Peesumptionb. 

An  indictment  cbar^gr  an  illegal  gale  of 
Intoxicating  liquor  after  the  adoption  of  pro- 
hibition, which  does  not  allege  when  prohibition 
was  adopted,  charges  prima  facie  a  felony  when 
the  offense  was  committed  after  the  felony  stat- 
ute went  into  effect. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  i  225;   Dec.  Dig.  }  205.*] 

2.  Criminal  Law  (§  276*)— Indictmbnt  and 

iNFeBMATION    (i    159*)   —   ILLEGAL    SALES   — 

ADOPTroN  of  Prohibition— Indictment. 
The  date  on  which  prohibition  was  adopted 
is  a  matter  of  form  and  accused  to  take  ad- 
vantage thereof  must  plead  to  the  jurisdiction, 
and  the  state  may  amend  the  indictment  show- 
ing the  date  of  the  adoption  of  prohibition. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  Sf  636,  637;  Dec.  Dig.  |  276;* 
Indictment  siid  Information,  Cent.  Dig.  U  505- 
614;    Dec  Kg.  |  159.*] 

3.  Intoxicating  Liquors  (8  223*)— Viola- 
tion OF  Prohibition  Law — Adoption  of 
Peohibition-Proof— Necessity. 

A  conviction  for  violating  the  prohibition 
law  in  any  county  or  subdivision  thereof  can- 
not be  sustained,  in  the  absence  of  proof  that 
prohibition  was  adopted  and  in  force  at  the 
time  of  the  alleged  violation. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  iJ  263-274;  Dec.  Dig.  I 
223.*] 

4.  Cbiminal  Law  (J  804*)— Evidence— Judi- 
cial Notick  —  Facts  of  Common  Knowl- 

EDOE. 

The  court  cannot  take  judicial  notice  that 
prohibition  is  in  force  in  any  county  or  sab- 
aivision  thereof,  and  the  personal  knowledge 
of  the  presiding  judge  on  a  trial  for  selling 
liquor  in  prohibition  territory  la  not  Judicial 
knowledge. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  285%,  700-717 ;  Dec  Dig. 
8  304.*] 

6.  Intoxicatino  Liquobs  (f  238*)— Illegal 
Sales  in  Pbohibition  Tebbitobt  —  Evi- 
dence—Instbuctions. 

The  court  on  a  trial  for  the  sale  of  intoxi- 
cating liquor  in  alleged  prohibition  territory 
can  only  charge  that  protiibition  is  in  force 
where  proof  has  been  made  of  the  orders  for 
the  election,  of  the  commissioners'  court  declar- 
ing the  result  in  favor  of  prohibition,  and  put- 
ting prohibition  in  force,  and  of  the  publica- 
tion of  the  order  putting  prohibition  in  force. 
[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  i{  331-347;  Dec  Dig.  g 
2.38.*] 

Appeal  from  San  Saba  County  Court;  J. 
T.  Hartley,  Judge. 

John  Jackson  was  convicted  of  selUng  In- 
toxicating liquors  in  prohibition  territory, 
and  he  appeals.    Reversed  and  remanded. 

U.  B.  Lane,  Asst  Atty.  Gen.,  for  tlie  State. 


PRENDERGAST,  J.  The  grand  jury  of 
San  Saba  county  indicted  appellant  and  an- 
other Jointly  for  an  illegal  sale  of  Intoxi- 
cating liquors  after  an  election  putting  pro- 


hibition In  force  bad  been  had,  properly  d*- 
Glared,  and  pnblisbed. 

The  indictment  charges  the  offense  to  hava 
been  committed  on  September  7,  1812.  After 
the  indictment  was  properly  returned  and 
filed  in  the  district  court,  the  district  Jndge 
made  an  order  that  as  the  indictment  was 
for  a  misdemeanor  the  district  court  had  do 
jurisdiction  thereof  and  properly  transferred 
the  case  to  the  county  court  There  was  a 
severance  and  appellant  tried  first 

[1]  The  Indictment  does  not  allege  when 
the  election  was  held  in  San  Saba  county, 
nor  when  proliibition  therein  went  into  ef- 
fect Tills  court  has  uniformly  held  that 
where  the  Indictment  does  not  allege  when 
prohibition  went  into  effect,  and  that  the  of- 
fense was  committed  after  the  felony  statute 
went  into  effect,  that  the  indictment  prima 
facie  charged  a  felony.  Eteriquez  ▼.  State, 
60  Tex.  Cr.  R.  580,  132  S.  W.  782;  Gamer 
▼.  State,  62  Tex.  Cr.  R.  525,  138  S.  W.  124. 

[2]  This  court  has  also  uniformly  decided 
that  the  date  on  which  a  prohibition  election 
was  put  in  force  was  a  matter  of  form,  and. 
in  order  for  a  defendant  to  take  advantage 
thereof,  it  was  necessary  to  properly  plead  to 
the  jurisdiction,  but  that  the  state  could 
amend  the  Indictment,  or  complaint  and  in- 
formation showing  the  date  prohibition  was 
put  In  force.  Hamilton  v.  State,  145  S.  W. 
348.  We  merely  call  attention  to  these  mat- 
ters so  that  the  parties  in  the  lower  court 
can  govern  themselves  in  accordance  with 
said  decisions.  There  Is  but  one  qnestion 
raised  necessary  to  be  decided. 

[3,4]  This  court  has  uniformly  held,  and 
there  are  a  large  number  of  decisions  to  that 
effect,  that  a  conviction  for  violating  the  pro- 
hibition law  in  any  county  or  subdivision 
thereof  where  prohibition  has  been  adopted 
cannot  be  sustained,  unless  proof  vras  made 
showing  that  prohibition  had  been  adopted 
and  was  in  force  at  the  time  the  alleged  vio- 
lation occurred;  that  the  courts  cannot  take 
Judicial  notice  that  prohibition  is  in  force  in 
any  county  or  subdivision  thereof.  The  per- 
sonal knowledge  of  the  presiding  Judge  la  not 
judicial  knowledge. 

[I]  After  proof  has  been  made  In  the  case 
by  showing  the  order  for  the  election,  the  or- 
der of  the  commissioners'  court  declaring  the 
result  favorable  to  prohibition  and  the  order 
putting  prohibition  In  force,  and  showing  the 
publication  of  the  order,  then  the  court  can 
charge  the  Jury  that  prohibition  Is  in  force, 
but  it  cannot  do  so  unless  this  proof  or  other 
to  the  same  effect  is  made.  Dorman  v.  State, 
141  S.  W.  526;  Ellis  v.  State,  128  a  W.  1125: 
Woodward  v.  State,  58  Tex.  Cr.  R.  411,  126 
S.  W.  270;  Klnnebrew  v.  State,  150  S.  W. 
775,  776;  Poudrill  v.  State,  61  Tex.  Cr.  R. 
431,  135  S.  W.  126,  and  a  large  number  of 
other  cases  unnecessary  to  dte.  In  this  case 
the  Judge  of  the  lower  court  erroneously  held 
that  be  bad  Judicial  knowledge  that  prohiht- 
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tlon  wag  In  force  in  San  Saba  county,  and 
the  Btatement  of  facts  shows  that  no  evidence 
was  introduced  to  show  that  prohibition  was 
tn  force.  Tills  was  properly  raised  by  the 
appellant  at  the  time  in  the  court  below  in 
Tarious  ways.  Tills  was  error  for  which  the 
Judgment  must  be  reversed.  There  is  notliing 
else  raised  necessary  to  be  decided. 

The  Judgment  is  reversed,  and  the  cause  is 
remanded. 


ANDERSON  v.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    June  4, 
1913.) 

Cbihinal  Law  (I  U16*)— Appeal  and  Eb- 
HOB  —  Bill  of  Exckptionb  —  Necessity  — 
Facts  outside  the  Recobo. 

One  convicted  of  a  crime  cannot  take  ad- 
vantage of  an  allied  error  in  overruling  a  mo- 
tion to  quash  the  indictment  based  upon  defects 
in  the  selecting  and  swearing  of  the  grand  and 
petit  juries  shown  by  extrinsic  evidence,  where 
the  order  overruling  the  motion  appears,  but 
not  the  motion  itself,  and  there  la  no  statement 
of  facts  or  bill  of  exceptions. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Gent  Dig.  |  2924 ;    Dec  Dig.  f  1116.*] 

Appeal  from  District  Gonrt,  Tarrant  Coun- 
ty;   R.  H.  Buck,  Judge. 

Scotland  Anderson  was  convicted  of  rol>- 
bery  with  firearms,  and  he  appeals.  Af- 
firmed. 

C.  U.  Lane,  Asst.  Atty.  Oen.,  for  the  State. 


DAVIDSON,  P.  J.  Appellant  was  con- 
victed of  robbery  with  firearms;  his  ptm- 
isbment  being  assessed  at  50  years'  confine- 
ment in  the  penitentiary. 

There  are  several  questions  raised  with 
reference  to  what  appellant  terms  a  motion 
to  qnasli  the  indictment  These  are  based 
upon  the  allegations  tliat  the  court  failed 
to  enter  the  order  appointing  the  grand  Jury 
commissioners  who  selected  the  Jury  that 
returned  the  indictment,  and  that  the  court 
failed  to  have  the  minutes  read  in  open 
court,  and  failed  to  sign  the  same  in  open 
court  on  the  following  day  after  said  ap- 
pointment, and  further  tliat  the  court  failed 
to  quash  the  indictment  for  the  reason  that 
defendant  proved  to  the  court  that  the  grand 
Jury  commissioners  as  aforesaid  never  pro- 
cured the  last  assessment  roll  of  the  county 
for  the  purpose  of  selecting  the  persons  to 
compose  the  grand  Jury  who  indicted  defend- 
ant, and  tliat  by  reason  of  such  fact  defend- 
ant was  discriminated  against  by  reason  of 
all  the  grand  Jurymen  being  white  men  and 
this  defendant  a  negro,  and  that  said  persons 
so  selected  were  prejudiced  against  this  de- 
fendant by  reason  of  tiis  being  a  negro,  and 
because  the  court  refused  to  quash  the  indict- 
ment for  the  reason  tliat  the  defendant 
proved  to  the  court  that  the  court  at  the 


time  delivered  the  list  containing  the  names 
of  the  grand  jurymen  so  selected  as  aforesaid 
and  that  were  in  an  envelope  at  the  time, 
that  in  delivering  the  same  to  the  clerk  of 
the  court  the  court  failed  to  swear  each 
and  every  one  of  said  clerks,  and  instead 
only  administered  to  one  of  them  the  "affida- 
vit" required  by  law,  to  wit,  George  Harris, 
who  was  a  deputy  clerk,  and  that  there  were 
four  other  clerks  of  this  court  besides  George 
Harris,  and  because  the  court  at  the  time  of 
swearing  the  said  grand  Jurors  failed  to  ad- 
minister to  each  of  them  separately  the  affi- 
davit required  by  law  but  instead  administer- 
ed to  them  collectively  said  "affidavit,"  which 
defendant  alleges  is  contrary  to  law,  and 
further  that  the  court  erred  in  administer- 
ing the  "aflldavit"  required  by  law  to  he  ad- 
ministered to  the  bailiffs  of  grand  juries 
in  that  the  court  administered  to  tbem  col- 
lectively instead  of  singly  the  oath  required 
by  law  to  be  so  administered.  Again  he  says 
the  court  erroneously  refused  to  quash  the 
indictment  for  the  reason  that  the  court 
failed  to  swear  the  witnesses  that  appeared 
before  said  grand  Jury  and  testified  against 
defendant,  and  that  said  witnesses  were  not 
under  oath  at  the  time  of  so  testifying  by 
reason  of  the  foreman  of  the  grand  jury  be- 
ing incapacitated  by  law  from  administering 
oatlis;  that  said  grand  jury  foreman  re- 
ceived no  power  or  authority  to  administer 
oattis  under  the  laws  of  the  state  of  Texas 
by  reason  of  being  foreman  of  said-  grand 
Jury.  Again  he  urges  the  court  committed 
error  in  refusing  to  quash  the  special  venire 
ordered  in  tMs  case  for  the  reason  that  the 
court  failed  to  swear  each  and  every  one  of 
said  deputies  in  compliance  with  the  Revised 
Statutes;  said  violation  being  wrought  by 
reason  of  the  sheriff  of  Tarrant  county  hav- 
ing several  of  his  deputies  to  serve  the  sum- 
mons on  said  veniremen  and  at  said  time 
the  deputies  were  not  sworn  in  compliance 
with  the  above  statute.  It  la  also  claimed 
the  verdict  Is  contrary  to  the  law  and  the 
evidence. 

There  is  no  motion  to  quash  the  indictment 
contained  in  the  transcript,  but  there  Us  an 
order  overruling  a  motion  to  quasli.  The 
matters  above  set  forth  are  taiten  from  appel- 
lant's motion  for  new  trial.  The  record  is 
before  us  without  a  statement  of  facts  or 
bills  of  exception.  In  order  to  liave  taken 
advantage  of  the  matters  of  fact  alleged  in 
the  motion  for  new  trial.  If  they  were  mat- 
ters of  fact  and  occurred  as  alleged,  it  was 
necessary  to  perpetuate  such  matters  in  bills 
of  exceptions  so  this  court  would  understand 
how  the  matters  occurred.  It  is  unnecessary 
to  go  Into  a  discussion  of  the  questions  fur- 
ther than  as  stated. 

Finding  no  reversible  error  in  the  record, 
the  judgment  is  affirmed. 


•For  oUmt  easM  im  lam*  toplo  and  ncUon  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Key-No.  S«ri«  *  Rap'r  IndezM 
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Bz  parte  CARTER.    (Court  of  Criminal  Ap- 

Sials  of  Texas.  June  11,  1913.)  Appeal  from 
riminal  District  Court,  Hams  Countjs  C. 
W.  Robinson,  Judge.  Application  by  W.  E. 
Carter  for  a  writ  of  habeas  corpus  to  obtain 
bail.  From  a  judgment  denying  bail,  relator 
appeals.  Reversed,  and  bail  granted.  J.  V. 
Meek,  of  Houston,  for  appellant.  C.  E.  Lane, 
Asst.  Atty.  Gen.,  for  the  SUte. 

DAVIDSON,  P.  J.  Under  a  charge  of  mur- 
der, relator  resorted  to  a  writ  of  habeas  corpus 
to  obtain  bail.  Upon  a  hearing  of  the  writ,  the 
trial  court  remanded  relator  to  custody,  A 
review  of  the  evidence  has  led  us  to  the  con- 
clusion that  the  court  erred.  Without  review- 
ing the  facts,  it  is  our  opinion  that  relator  is 
entitled  to  bail,  which  is  therefore  granted  In 
the  sum  of  |10,000.  The  ofiScer  having  relator 
in  custody  will  take  bail  in  the  terms  ot  the 
law  in  the  above  amount,  and  release  him  from 
custody.  The  judgment  is  reversed,  and  bail 
granted  in  the  sum  of  $10,000. 


HARRTS  ▼.  STATE.  (Court  of  Criminal 
Appeals  of  Texas.  May  W,  lOlS.)  Appeal 
from  Criminal  District  Court,  Dallas  County; 
Robt  B.  Seay,  Judge.  B.  H.  Harris  was  con- 
victed of  robbery,  and  he  appeals.  Affirmed. 
C.  E.   r>ane,   Asst   Atty.   Oen.,   for  the  State. 

HARPER.  3.  Appellant  was  prosecuted  and 
convicted  of  robbery,  and  his  punishment  as- 
sessed «t  five  years'  confinement  in  the  state 
penitentiary.  The  indictment  is  a  valid  one, 
and  the  court  in  his  charge  submits  the  offense 
charged  in  the  indictment  No  statement  of 
facts  accompanying  the  record,  there  is  no  ques- 
tion presented  in  the  motion  for  a  new  trial 
m  can  review.    Affirmed. 


WADE  ▼.  STATE.  (Court  of  Criminal  Ap- 
peals of  Texas.  May  21.  19l3.)  Appeal  from 
Criminal  District  Court  Dallas  County ;  Robt 
B.  Seay,  Judge.  Will  Wade  was  convicted  of 
murder  in  the  first  degree,  and  he  appeals.  Af- 
firmed. C  E.  Lane,  Asst  Atty.  Gen.,  for  the 
State. 

DAVIDSON,  P.  J.  Appellant  was  convicted 
of  mnrder  in  the  first  degree;  his  punishment 
being  assessed  at  confinement  in  the  peniten- 
tiary for  life.  The  record  contains  neither  a 
statement  of  facts  nor  bills  of  exception.  The 
grounds  of  the  motion  for  new  trial  cannot  be 
considered,  in  the  absence  of  the  evidence.  The 
judgment  is  affirmed. 


WILSON  ▼.  STATE.  (Court  of  Criminal 
Appeals  of  Texas.  May  14,  1913.)  Appeal 
from  District  Court  Concho  County-;  Jno.  W. 
Goodwin,  Judge.  J.  W.  Wilson  was  convicted 
of  aggravated  assault,  and  he  appeals.  Af- 
firmed. C.  E.  Lane,  Asst  Atty.  Gen.,  for  the 
State. 

PRENDER6AST,  J.  Under  an  Indictment 
charging  an  assault  with  intent  to  kill,  appel- 
lant was  convicted  of  an  aggravated  assault, 
and  his  punishment  fixed  at  a  fine  of  $25  and 
80  days  in  jail.  There  is  no  statement  of  facts 
in  the  case.  No  question  is  raised  which  we 
can  review  and  decide  without  a  statement  ot 
ftet&    The  judgment  ia  therefore  afiSrmed. 


BENSON  ▼,  WRIGHT.  (Court  of  Civil  Ap- 
peals of  Texas.  Amarillo.  May  31,  1913. 
Rehearing  Denied  June  21,  1913.)  Appeal 
from  Potter  Coun^  Court;  W.  M.  Jeter. 
Judge.  Action  by  O.  A.  Wright  asainat  W. 
D.  Benson.  Judgment  for  the  plaintiff,  and 
defendant  appeals.  Affirmed.  Cooper,  Meniil 
&  Lumpkin,  of  Amarillo,  for  appeliant  C.  A. 
Wright  and  Xost  ft  Busby,  all  of  Amarillo.  lor 
appellee. 

HUFF,  C.  J.  The  appdiant  pleaded  that 
tile  note  sued  on  was  executed  on  an  agreement 
to  loan  Bertha  Hnlme  $400 — the  agreement 
made  by  J.  M.  Clayton— and  at  that  time  be  ex- 
ecuted or  gave  his  check  for  that  amonot,  which 
was  protested  and  never  paid,  and  therefore 
the  consideration  of  the  note  had  failed.  Ap- 
pellant's testimony  is  sufficient  if  believed  by 
the  jury,  to  substantiate  his  plea.  On  tlie  con- 
trary, appellee  pleaded  and  proved  tliat  the 
consideration  for  the  note  was  not  an  agree- 
ment to  loan  money,  but  that  B«rtlia  Halme 
was  indebted  to  Clayton  in  a  ram  over  $400. 
and  the  note  was  executed  to  pay  the  accoont 
due  by  Bertha  Hulme  to  Clayton,  and  that 
the  account  was  credited  with  the  note  sued 
on,  and  that  the  account  had  not  otherwise  been 
paid.  The  appellee's  testimony  waa  sufficient 
to  support  his  contention,  if  believed  by  the 
jury.  The  court  properly  submitted  the  ques- 
tion to  the  jury,  and  they  found  against  ap- 
pellant and  his  contention.  We  find  no  rea- 
son suggested  in  the  record  for  distorbinc  the 
verdict,  and  the  case  is  therefore  affirmed. 


CICERO  SMITH  LUMBER  CO.  ▼.  WOODS 
et  al.  (Court  of  Civil  Appeals  of  Texas, 
^larillo.  May  17,  1913.)  Appeal  from  Dia- 
trict  Court,  Cottle  County;  Jo.  A,  P.  Dick- 
son, Judge.  Action  by  the  Cicero  Smith  Lum- 
ber Company  against  Mrs.  M.  J.  Woods  and 
°,'°.*";_  Judgment  for  the  defendants,  and 
plaintiff  appeals.  Affirmed.  Whatley  ft  Haw- 
kins, of  Paducah,  for  appellant  R.  D.  Browne, 
of  Paducah,  and  O.  T.  WarUck,  of  Vernon,  for 
appellees. 

HUFF,  O.  J.  We  adopt  the  findings  <rf 
fact  found  by  the  trial  court,  with  the  addi- 
tional finding  that  the  api>ellant  sought  to  fix 
a  materialman's  lien  by  filing  with  the  county 
clerk  of  Cottle  county  its  account,  sworn  to 
under  the  statute  authorising  a  lien  by  ma- 
terialmen. The  evidence,  however,  ia  insuffi- 
cient to  establish  that  the  material  itemiaed 
in  the  account  was  furnished  by  appellant  to 
Mrs.  M.  J.  Woods,  to  be  placed  In  the  bnildinr 
situated  on  lots  13  and  14,  in  block  32,  in 
the  town  of  Padncah,  Cottle  county,  or  that 
the  house  was  erected  out  of  such  material, 
or,  if  any  part  of  the  material  went  into  the 
bouse,  the  evidence  does  not  show  what  part 
There  is  evidence  to  support  the  judgment  of 
the  court  that  the  appellant  had  no  material- 
man's lien  on  the  lots  and  the  property  in  ques- 
tion. The  judgment  of  the  trial  court  win 
therefore  be  affirmed. 


KLEIN  ▼.  GINSBERG.  (Court  of  Ci»fl  Ap- 
peals of  Texas.  Austin.  May  21,  1913.)  Ap- 
peal from  McLennan  County  0>urt;  8.  E. 
Stratton,  Special  Judge.    Action  by  Eidward  S. 
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Klein  against  3.  Olnsbetg.  From  a  judgment 
for  plaintiff,  defendant  appeals.  Affirmed. 
Tirey  &  Tirey  and  W.  R.  Saunden,  all  of 
Waco,  for  appellant  Wilfoid  W.  Naman.  of 
Waco,   for   appellee. 

KEY,  0.  J.  This  caae  originated  in  a  Jnatice 
of  tlie  peace  court,  but  was  finally  tried  in  tlie 
county  court  It  was  a  suit  for  damages  for 
the  breach  of  a  lease  contract  There  was  a 
verdict  and  judgment  for  the  plaintiff  for  $63.- 
60,  and  the  defendant  has  appealed.  The  first 
and  last  assignments  of  error  complain  of  cet- 
tain  paragraphs  of  the  court's  charge,  but  the 
objections  urged  are  untenable.  The  learned 
special  judge  who  tried  the  case  submitted  it 
to  the  jury  under  a  charge  which  was  reason- 
ably accurate,  entirely  fair,  and  was  free  from 
the  objections  urged  against  it  The  other  two 
assignments  are  addressed  to  the  action  of  the 
court  in  overruling  certain  exceptions  to  the 
plaintiffs  petltion-^ne  to  the  effect  that  the 
recoveries  sought  were  too  uncertain,  specula- 
tive, and  conjectural;  and  the  other  to  the  ef- 
fect that  the  amended  petition  filed  in  the 
county  court  set  up  a  new  cause  of  action. 
We  hold  that  the  i>etition  upon  which  the 
case  was  tried  was  not  obnoxious  to  either  of 
the  objections  urged.  No  error  has  been  shown, 
and  the  judgment  is  affirmed.     Affirmed. 


MISSOURI,  K,  ft  T.  BY.  CO.  OP  TEXAS 
T.  FLORENCE  et  aL  (Court  of  Civil  Appeals 
of  Texas.  Texarkana.  June  7,  1013.  Riehear- 
ing  Denied  June  19,  1913.)  Appeal  from  Up- 
shur County  Court ;  W.  A.  Phillips,  Judge. 
Action  by  M.  C.  Florence  against  the  Missouri, 
Kansas  &  Texas  Railway  Company  of  Texas 
and  another.  From  a  judgment  over  against 
the  Missouri,  Kansas  &  Texas  Railway  Com- 
pany of  Texas  and  in  favor  of  the  Marshall 
it  East  Texas  Railway  Company  for  damages 
recovered  by  plaintiffs  against  it  defendant 
Missouri,  Kansas  &  Texas  Railway  Oompany 
of  Texas  appeals.  Affirmed.  Dinsmore,  Mc- 
Mahan  &  Dinsmore,  of  Greenville,  for  appel- 
lant C.  E.  Florence  and  Warren  ft  Briggs,  all 
of  Gflmer,  for  appellee  Florence. 

WILLSON,  C.  J.  Appellee  Florence  deliv- 
ered to  the  Marshall  ft  East  Texas  Railway 
Company,  the  other  appellee,  a  car  load  of 
lumber  to  be  carried  by  said  railway  company 
over  its  line  of  road  from  Rhonesboro  to  East 
WinnslMro,  and  by  appellant  over  its  line  of 
road  from  East  Winnsboro  to  Como.  The  ship- 
ment was  covered  by  a  through  bill  of  lading 
issued  by  the  Marshall  ft  East  Texas  Railway 
Company.  In  accordance  with  Florence's  in- 
structions, and  as  provided  for  in  the  con- 
tract when  the  car  of  lumber  reached  East 
Winnsboro,  it  was  delivered  by  the  Marshall  ft 
East  Texas  Railway  Company  to  a  mill  com- 
pany to  be  planed.    After  the  last-named  com- 


pany had  planed  it,  Hie  lumber  was  reloaded  by 
said  mill  company  on  a  car  set  by  appellant 
on  its  track  for  the  purpose,  and  several  h«ars 
after  it  was  reloaded  on  the  car  was  destroyed 
by  fire.  Appellee  sued  both  said  railway  com- 
panies, and  recovered  judgment  against  them 
for  the  sum  of  $22S,  the  value  of  the  lumber. 
The  Marshall  ft  East  Texas  Railway  Com- 
pany, claiming  that  it  bad  discharged  its  duty 
nnder  the  contract,  and  that  the  lumber  was 
destroyed  while  it  was  in  the  possession  of  ap- 
pellant prayed,  in  the  event  of  a  recovery 
against  it  by  plaintiff,  that  it  have  judgment 
over  against  appellant  for  the  amount  of  such 
recovery  by  plaintiff  against  it  The  court  ren- 
dered judgment  against  appellant  in  favor  of 
said  Marshall  ft  East  Texas  Railway  Company 
in  accordance  with  its  prayer.  Of  the  assign- 
ments in  its  brief  appelant  is  entitled,  under 
rule  24  for  the  government  of  Courts  of  Civil 
Appeals  (142  S.  W.  xil),  to  have  considered 
only  those  which  question  the  sufficiency  of  the 
testimony  to  support  the  judgment  in  favor 
of  Florence  against  it  We  have  considered  the 
testimony,  and  are  of  the  opinion  it  was  amply 
sufficient  to  support  the  judgment  Therefore 
it  is  affirmed. 


ST.  LOUIS  ft  S.  F.  RT.  CO.  y.  WARD  ft 
BBOWN  et  al.  (Court  of  Civil  Appeals  of 
Texas.  DaUas.  May  10,  1913.  Rehearing 
Denied  June  7,  1913.)  Appeal  from  Hunt 
County  Court;  Geo.  B.  Hall,  Judge.  Action 
by  Ward  ft  Brown  against  the  St  Louis  ft 
San  Francisco  Railway  Company  and  others. 
Judgment  for  plaistiffs,  and  defendant  railway 
company  appecua.  Affirmed.  Andrews,  Ball  ft 
Streetman,  of  Ft  Worth,  and  Crosby,  Ham- 
ilton ft  Harrell,  of  Greenville,  for  appellant 
Clark  ft  Leddy,  of  Greenvill%  H.  C.  Coke,  of 
Dallas,  and  Dasbiell,  Crumbaugh  ft  Coon,  of 
Terrell,  for  appellees. 

RAINEY,  C.  J.  This  is  a  suit  against  the 
railway  company  to  recover  damages  for  in- 
juries to  a  shipment  of  horses  from  Kansas 
City,  Mo.,  to  Greenville,  Tex.,  wherein  a  judg- 
ment was  rendered  for  plaintiff  against  the  St. 
Loois  &  San  Francisco  Railroad  Company. 
The  contract  of  shipment  between  plaintiffs 
and  said  railroad  company  sued  on  was  in 
parol,  and  made  by  the  agent  of  the  railroad 
company,  who  was  duly  authorised  to  make 
such  a  contract  The  horses  were  delivered  to 
said  railroad  company  under  said  contract,  and 
they  were  injured  in  the  transportation,  to  the 
extent  that  the  jury  was  justified  in  award- 
ing the  amount  of  the  verdict.  We  find  no  er- 
ror in  the  charge  of  the  court  as  complained  of, 
nor  in  refusing  the  charges  requested.  We 
find  nothing  in  ttie  proceeding  contrar;^  to  the 
laws  of  the  United  States,  nor  of  this  state, 
that  requires  a  reversal  of  the  case,  and  the 
judgment  is  affirmed.    Affirmed. 
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ABANDONMENT. 

S«e  CoontieB,  H  182,  196:  Divorce,  i  87; 
Homestead,  {{  161,  181 ;  Hnsband  and  Wife, 
if  304,  313:  loBurance,  H  245,  366;  Seduc- 
tion, H  36,  37 ;   Vendor  and  Purchaser,  |  86. 

ABATEMENT. 

See  Nuisance,  if  78,  85. 

ABATEMENT  AND  REVIVAL. 

See  Appeal  and  Error,  {  199 ;  Election  of  Rem- 
edies. 

Xn.  DEFIiOTS  Ain>  OBJECTIONS  AS 
TO  PAKTZES  AHD  PBOOEEDIKOS. 

1 40  (Ky.)  The  denial  that  plaintiff  is  a  coiv 
poratioD  Is  a  matter  in  abatement  and  not  in 
bar,  which  only  puts  in  issue  the  plaintiff's  ca- 
pacity to  sue,  and  the  objection  thereto,  if  ap- 
parent on  the  face  of  the  petition,  must  be  tak- 
en by  demurrer,  and  if  not  so  appearing  ma; 
be  talcen  by  answer.— Hi cdon  t.  Wayne  Coun- 
ty Security  Co.,  157  S.  W.  708. 

VX.  WAXVEB  OF  OBOUNDS  OF  ABATE- 

KENT  AMB  TIME  ANB  MANNEB 

OF  PIXADnrO  XN  OENEBAL. 

184  (Tex.Civ.App.)  The  filing  of  an  amended 
plea  of  privilege  to  be  sued  in  another  county 
related  twclc  to  the  original  plea,  so  that  the 
fact  that  an  answer  to  the  merits  was  filed  be- 
tween the  filing  of  the  original  and  amended 
Slea  was  immateriaL— Beclcwitb  v.  Powers,  157 
.  W.  177. 


ABSENCE. 


See  Domicile. 


ABSTRACTS. 

Of  record,  see  Appeal  and  Error,  H  581-591. 

ABSTRACTS  OF  TITLE. 

See  Specific  Performance,  i  114. 

ABUTTING  OWNERS. 

See  Highways. 

ACCEPTANCE. 

See  Dedication. 

ACCOMPLICES. 

See  Barglarr,  i  16 ;  Criminal  Law,  H  GOT,  611. 

ACCOUNT. 

See  Account  Stated;    Banln  and  Bankiiig,  | 
130;  Husband  and  Wife,  S  144. 


ACCOUNT  STATED. 

S4  (Mo.App.)  Where  the  various  itema  due 
plaintiff  from  defendant*  were  set  down  in  du- 
plicate passbooks,  one  of  which  plaintiff  kept, 
the  other  being  retained  by  defendants,  the  ac- 
count became  an  account  stated  on  the  balance 
being  struck,  and  defendants  without  objection 
stating  that  they  would  pay ;  one  of  them  of- 
fering to  give  a  note  for  the  amount. — Borltow- 
ski  v.  Janicke,  167  S.  W.  126. 

{ 20  (Mo.App.)  While  the  reasonableness  of 
the  length  of  time  debtors  kept  an  account 
without  objection  is  a  question  of  law  for  the 
court  in  determining  whether  it  became  an  ac- 
count stated,  it  is  a  question  for  the  jury, 
where  there  is  a  dispute  as  to  the  time  of  the 
rendition  of  the  account  and  the  making  of 
objections.— Borkowski  v.  Janicke,  157   8.  W. 

ACKNOWLEDGMENT. 

See  Evidence,  ||  213-265. 

ACTION. 

See   Abatement  and  Revival;    Dismissal   and 

Nonsuit. 

Z.  OBOUNB8  AND  OONBITIONS  PRE. 
CEDENT. 

{4  (Ky.)  A  sheriff  who  collected  and  con- 
verted money  to  his  own  use  without  account- 
ing to  the  county  therefor,  and  acquiesced  in 
similar  action  by  his  deputies,  held  to  be  in 
pari  delicto  with  his  deputies  as  to  the  amount 
converted  by  them  and  not  entitled  to  recover 
such  amounts  from  them. — Alexander  v.  Alex- 
ander, 157  S.  W.  377. 

Sheriff  who  converted  moneys  collected  and 
permitted  his  deputies  to  do  so,  and  also 
through  mistake  allowed  excessive  commissions 
to  the  deputies,  held  entitled  to  recover  the  ex- 
cessive commissions;  their  allowance  not  being 
a  part  of  the  unlawful  scheme.— Id. 

HI.   JOINDER,   8PIJTTINO,   CONSOLI- 
DATION. AND  SEVERANCE. 

f  59  (Ky.)  Where  four  actions  for  the  en- 
forcement of  an  agister's  lien  are  consolidated 
for  trial,  in  two  of  which  the  petitions  are  de- 
fective for  failing  to  allege  ownership  of  the 
property,  the  defect  is  supplied  by  the  allega- 
tions of  ownership  in  the  other  petitions. — Von 
Cotzhausen  v.  Barker,  157  S.  W.  1093. 

Wliere  four  actions,  brought  for  the  enforce- 
ment of  an  agister's  lien  for  the  keeping  of 
the  same  horses  for  different  periods  of  time, 
are  consolidated  after  defendant  has  answered 
in  three  and  has  appeared  and  had  the  allega- 
tions controverted  of  record  in  tlie  fourth,  the 
defendant  is  before  the  court  in  the  fourth 
action,  and  is  not  prejudiced  by  the  consolida- 
tion.— Id. 
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ACT  OF  GOO. 

See  Carriers,  f  205. 

ADJOINING  LANDOWNERS. 

See  Boundaries. 

{  5  (Ky.)  A  shade  tree  standing  on  a  bonnd- 
ary  line  between  adjoining  owners  is  the  com- 
mon property  of  both ;  and  the  mere  fact  that 
it  stands  on  the  border  of  the  sidewalk,  af- 
fording shade  for  pedest/rians,  does  not  inter- 
fere with  the  right  of  either  owner  to  protect 
it,  or  recover  damages  for  its  destruction. — Bla- 
lock  V.  Atwood,  167  S.  W.  694. 

ADJUDICATION. 

See  Judgment,  S§  574-732. 

ADMINISTRATION. 

See  Executors  and  Administrators. 
Of  estate  of  bankrupt,  see  Bankruptcy. 

ADMISSIONS. 

See  Criminal  Law,  H  406,  618;    Eyidence,  || 
213-265. 

ADOPTION. 

{6  (Mo.)  Where  a  husband  in  consideration 
of  marriage  agreed  to  adopt  wife's  child,  held, 
that  in  equity  the  child's  rights  would  be  en- 
forced as  if  formally  adopted,  notwithstanding 
the  failure  to  execute  a  formal  deed  of  adop- 
tion.—Martin  T.  Martin,  167  S.  W.  575. 

§  17  (Mo.)  Promise  by  a  husband  to  adopt 
wife's  illegitimate  child  held  sufficiently  proved 
by  proof  of  his  treatment  of  the  child  as  bis 
son  and  proof  of  bis  declarations  concerning 
such  promise  and  concerning  his  intentions  to 
leave  bis  property  to  such  child. — Martin  t. 
Martin,   157   S.   W.  576. 

ADULTERY. 

See  Evidence,  S  H^- 

ADVANCES. 

See  Champerty  and  Maintenance. 

ADVERSE  POSSESSION. 

See  Easements;    Landlord  and  Tenant,  i  66; 
Lis  Pendens,  {  26. 

Z.  MATTTRE  AHS   BEQTTISITES. 

(A)   Aeaalaltlon  of  Rltrhts  by  Presertptlon 
In  General. 

{ 8  (Mo.)  Though  abutting  owners  held  land 
platted  for  a  highway  for  more  than  50  years, 
the  rights  of  the  county  under  Rev.  St.  1855, 
c.  158,  I  8,  were  not  divested ;  Rev.  St.  1909,  $$ 
1886,  9506,  providing  for  the  vacation  of  such 
highways,  and  that  no  statute  of  limitation 
shall  extend  thereto,  and  Rev.  St.  1909,  i 
10446,  providing  that  10  years'  nonuser  of  a 
highway  shall  be  deemed  an  abandonment  not 
applying.— Robinson  v.  Korns,  157  S.  W.  790. 

(O  Vlalble  and  Notorlons  Pomeaalon. 

{31  (Tex.Civ.App.)  Plaintiffs  were  presumed 
to  know  the  true  location  of  their  boundaries 
and  were  bound  to  take  notice  of  the  inclosure 
of  a  part  of  their  lands.— Sanders  v.  Moore,  157 
S.  wT  441. 

(F)  Hoatlle  Character  of  Poaaeaalon. 

{  68  (Ky.)  If  one  entered  upon  land  outside 
his  patent  boundaries  and  occupied  and  claim- 
ed it  as  his  own  continuously,  openly,  and  no- 
toriously for  15  years  to  a  well-defined  bound- 
ary, he  acquired  title  by  adverse  possession, 
though  he  did  not  enter  under  color  of  title. 
—Kentucky  Coal  &  Timber  Development  Co.  t. 


Carroll  Hardwood  Lumber  Co.,  1K7  8.  W. 
1109. 

i  73  (Tei.Civ.App.)  The  inchoate  right  to 
purchase  school  land  which  one  acqoired  by 
virtue  of  an  award  of  the  land  to  bim  by  tbv 
Commissioner  of  the  General  Land  Office  is  not 
title  or  color  of  title  within  the  three  years' 
statute  of  limitation,  at  least  nntil  after  the 
three  years'  occupancy  required  by  law  has 
been  completed. — Morrow  v.  Oonoway,  157  S. 
W.  430. 

{ 85  (Ky.)  Evidence,  in  a  suit  to  enjoin  the 
cutting  of  standing  timber,  held  not  to  show 
that  one  under  whom  defendant  claimed  occu- 
pied any  part  of  the  land  embraced  tw  certain 
patents  and  claimed  it  adversely. — Kentocky 
Coal  &  Timber  Development  Co.  v.  Carroll 
Hardwood  Lumber  Co.,  157  S.  W.  1109. 

m.  FUBABnro,  evipewce,  tbiai^ 

AXD  REVIEW. 

{MS  (Ky.)  Evidence  in  a  suit  to  enjoin  de- 
fendants from  cutting  timber  held  to  make  it  a 
jury  question  whether  one,  through  whoni  de- 
fendant claimed,  entered  upon  land  in  (question 
outside  of  his  and  his  father's  boundaries  and 
occupied  the  land  continuously,  openly,  and 
notoriously  for  15  years  to  a  well-defined  bonnd- 
ary. — Kentucky  Coal  &  Timber  Development 
Co.  T.  Carroll  Hardwood  Lumber  Co.,  157  S. 
W.  1109. 

{117  (Tex.CiT.App.)  A  special  finding  as  to 
how  long  a  certain  strip  had  been  inclosed  wa» 
properly  refused  in  trespass  to  try  title,  where 
the  court  found  that  all  of  the  land  sued  fur 
had  been  in  defendants'  peaceable  and  adverse 
possession  since  1886.— Sanders  v.  Moore,  157 
S.  W.  441. 

AFFIDAVITS. 

See  Appeal  and  Etror,  Si  228,  361,  633,  1077; 
Criminal  Law,  K  600,  603;  Depositions; 
Garnishment,  {  8o;  Intoxicating  Liquors.  { 
205 ;  Perjury,  {{  6,  6,  15,  26,  37 ;  Replevin. 
{§  8,  106 ;  Venue,  {  67.  68. 

{5  (Tez.Cr.App.)  Affidavits  for  change  of 
venue,  sworn  to  before  accused's  attorney,  could 
not  be  considered.— Luttrell  v.  State,  157  Si.  \V. 
157. 

AGENCY. 

See  Principal  and  Agent 

AGREEMENT. 

See  Contracts. 

AGRICULTURE. 

See  States,  1 116;  Statutes,  {  141. 

ALIBL 

See  Criminal  Law,  |  823. 

ALIMONY. 

See  Divorce,  {{  182,  211-286. 

AMBIGUITIES. 

See  Contracts,  1 165;  Insurance,  1 146. 

AMENDMENT. 

See  Indictment  and  Information,  {{  159,  161; 
Pleading,  §§236,  246;   Statutes,  {  141. 

AMOUNT  IN  CONTROVERSY. 

See  Appeal  and  Error,  |  47. 

ANIMALS. 

See  Action,  J  69;  Carriers,  l{  204-230;  Cor- 
porations, j  653  ;  Criminal  I^wJS  1172;  Evi- 
dence, i  525;  Husband  and  Wife,  {  142; 
Bailroads,  {{  411-447. 


Digitized  by 


Google 


1203 


INDEX-DIGEST 


Appeal  aaid  Error 


i  26  (Ky.)  In  an  action  to  enforce  an  agist- 
er's lien,  evidence  held  to  warrant  a  finding 
that  tile  hoises  were  not  Icept  by  tlie  plaintiff 
on  shares  under  the  terms  of  a  contract,  pre- 
viously entered  into  with  the  defendant,  but 
were  oolarded  for  a  fixed  compensation. — Von 
Cotzhausen  v.  Barker,  157  8.  W.  1093. 

In  an  action  to  enforce  an  agister's  lien 
against  horses  belonging  to  a  foreign  corpora- 
tion, but  placed  in  charge  of  the  president  of 
the  corporation  for  the  purpose  of  evading  the 
corporation  laws,  neither  the  president  nor 
the  company  is  prejudiced,  in  the  absence  of 
a  specific  request  by  the  failure  to  mak^  the 
corporation  a  defendant. — Id. 

The  limitation  of  six  months  for  bringing  an 
action  to  enforce  an  agister's  lien  does  not  pre- 
vent the  enforcement  of  a  lien  for  the  keep  of 
stock  more  than  six  months  prior  to  the  l>egin- 
ning  of  the  action,  where  no  time  for  paying 
for  the  keep  was  specified. — Id. 

{45  (Mo.)  In  a  prosecution  for  maliciously 
shooting  hogs,  where  the  court  charged  as  to 
the  elements  of  the  offense  telling  the  jury  that 
the  finding  of  malice  was  one  of  the'  requisites 
to  a  verdict  of  guilty,  an  instruction  in  accord- 
ance with  Rev.-  St.  1909,  i  4629,  providing  that 
it  shall  not  be  necessary  to  show  that  the  of- 
fense was  committed  through  malice  against 
the  owner  or  against  the  animal  itself,  was 
not  misleading.— State  t.  Sillbaugh,  157  S.  W. 
352. 

( 96  (Mo.)  The  mere  fact  that  domestic  ani- 
mals are  trespassing  gives  no  right  to  the  own- 
er of  the  land  or  crops  to  destroy  them,  ev»n 
though  the  owner  has  such  fences  as  the  law 
requires;  his  remedies  being  either  to  expel 
them  from  the  premises  or  to  impound  them 
damage  feasant— State  r.  Sillbaugh,  157  S.  W. 
352. 

ANTENUPTIAL  CONTRACTS. 

See  Husbaad  and  Wife,  H  81, 126. 

APPEAL  AND  ERROR. 


See   Clerks   of  Courts,     v^v-u 
Courts.  §J  9<X  92,  97,  207-247 


^     Co«t8,   «   236,   260; 

jj  90,  92,  97,  207-247 :   Criminal  Law, 
1005-1191;    Divorce,  {  182;    Elections,  fg 


126,  154:  Eminent  Domain,  g  243;  Kxcep- 
tions.  Bill  of;  Habeas  Corpus,  §  113;  Homi- 
cide, S  340:  Insurance,  i  25;  Justices  of  the 
Peace,  H  130,  165,  174;  Mandamos,  |  187; 
Municipal  Corporations,  |  571. 

n.   NATURE   AND   OROITITDS   OF  AP- 
PEI.IJiTE  JTIBISDIOTION. 

I  19  (Ky.)  Where  a  pretended  election  of  a 
boiard  of  directors  is  void,  so  that  under  the 
charter  of  the  corporation  the  original  directors 
na&ed  in  the  charter  will  hold  until  their  suc- 
cessors are  elected  and  qualify,  the  validity  of 
the  designation  of  the  original  directors  is  not 
a  moot  question.- Lebus  v.  Stansifer,  167  S. 
W.  727. 

m.  DECISIONS  BE'VTEWABIJB. 
(C)  Amoant  or  Valne  In  Ooniroveray. 

1 47  (Tex.Civ.App.)  In  an  appellate  court  the 
amount  in  controversy  determining  its  jurisdic-' 
tion  is  the  amount  for  which  judgment  could 
have  been  rendered  in  the  judgment  appealed 
from. — J.  I',  ijienaheimer  &  Co.  v.  Maryland 
Motor  Car  Ins.  Co.,  157  S.  W.  22& 

f47  (Tex.Civ.App.)  Where  plaintiff  sued  for 
only  $100  and  waived  a  provision  of  the  con- 
tract for  attorney's  fees,  the  amount  in  con- 
troversy was  insufficient  to  sustain  an  appeal 
to  the  Court  of  Civil  Appeals.— First  Nat. 
Bani  v.  Beach,  157  S.  W.  960. 

(D)    Flmalltr   o<  Dotermlnatloa. 

i  76  (Tez.)  To  be  final,  a  judgment  must  con- 
tain the  declaration  of  the  court  pronouncing 


the  legal  conseqnences  of  the  facta  found;  and 
recitals  therein  of  the  verdict  cannot  take  the 
place  of  the  court's  conclusion.— Trammell  v. 
Rosen,  167  S.  W.  1161. 

g  80  (Tex.)  It  is  not  necessary,  under  Rev. 
Civ.  St  1911,  art.  1994,  as  to  form  of  final 
judgments,  to  make  a  judgment  final,  and  so 
appealable  that  it  specifically  disposes  of  every 
issue  presented  by  the  pleadings;  but  this  may 
be  by  necessary  implication,  as  does  a  judg- 
ment for  the  amount  sued  for,  and  for  foreclo- 
sure of  lien  on  all  the  property,  dispose  of  the 
defense  of  homestead  as  to  one  of  the  tracts, 
and  the  counterclaim  for  damages. — Trammell 
V.  Rosen,  157  S.  W.  1161. 

V.  PRESENTATION  AND  RESERVA. 

TION  IN  jLOWER  COURT  OF 

GROUNDS  OF  REVIEW. 

(A)  laanea  and  (tneatlons  In  I^ower  Conrt. 

I  171  (Mo.App.)  Where  an  action  was  tried 
on  one  theory,  questions  arising  on  the  case, 
being  viewed  under  another  theory,  will  not  be 
considered  on  appeaL — Chestnut  v.  Kansas 
City,  157  S.  W.  656. 

I  171  (Mo.App.)  Where  the  parties  tir  the 
case  on  the  theory  that  the  pleadings  raise  an 
issue  and  they  allow  evidence  on  that  issue, 
without  objection,  the  court  on  appeal  will 
treat  the  pleadings  as  raising  the  issue. — Allen 
V.  Quercus  Lumber  Co.,  157  S.  W.  66L 

I  i  76  (Mo.App.)  Where  tile  defendant  admit- 
ted on  a  trial  for  slander  that  he  intended  to 
charge  unchastity  by  the  words  spoken,  he  can- 
not complain  of  instructions  omitting  the  ele- 
ment of  intent— Jones  v.  Banner,  157  S.  W. 
967. 

(B)  Objootioaa  and  Motlona,  and  Rnlingra 

Thereon. 

g  187  (Ky.)  An  objection  for  defect  of  par- 
ties cannot  be  made  for  the  first  time  in  the 
Court  of  Appeals.— Wickliffe  v.  Turner,  157 
S.  W.  1125. 

g  193  (Tex.Civ.App.)  An  objection  may  be 
first  taken  in  the  Court  of  Civil  Appeals  to  a 
petition  which  does  not  state  a  cause  of  action. 
—Thompson  v.   Price,  157   S.   W.  288. 

g  199  (Ky.)  Where  defendant  did  not  ask 
that  his  plea  in  abatement  be  disposed  of  by 
the  lower  court,  he  cannot  take  advantage  of 
it  on  appeal. — Higdon  v.  Wayne  County  Secu- 
rity Co.,  157  S.  W.  708. 

$  204  (Mo.)  The  admission  of  incompetent 
evidence  which  is  not  objected  to  is  not  re- 
versible error.- Kane  v.  Missouri  Pac.  Ry.  O., 
157   S.   W.   644. 

g206  (Mo.)  Where  an  answer  of  a  witness 
on  direct  examination,  not  responsive,  was 
stricken  out  on  motion  and  withdrawn  by  the 
attorney  of  the  party,  and  the  adverse  party 
took  no  exception  to  any  ruling,  nor  requested 
further  ruling,  nor  made  any  complaint  in  the 
motion  for  new  trial,  the  judgment  would  not 
be  reversed  because  of  the  conduct  of  the  wit- 
ness.—King  V.  City  of  St.  Louis,  157  S.  W.  49& 

g  216  (Mo.App.)  An  objection  to  an  instruc- 
tion, in  an  action  for  injuries  to  an  employ^ 
by  tailing  to  guard  machinery,  which  author- 
ized the  jury  to  consider  plaintiff's  age  and 
experience  in  determining  whether  he  was  neg- 
ligent, that  plaintiff's  age  was  not  the  only 
thing  to  t>e  considered  on  the  question,  can- 
not be  first  made  on  appeal,  where  appellant 
did  not  request  an  instruction  supplying  the 
alleged  defect. — Miniea  v.  St  Louts  CJootter- 
age  Co.,  157  S.  W.  1006. 

g  216  (Tex.Civ.App.)  If  a  charge  is  correct  as 
far  as  it  goes,  appellant  may  not  complain 
where  he  does  not  request  a  further  instruo- 
tion.— San  Antonio  &  A.  P.  Ry.  Co.  v.  Tucker, 
157  S.  W.  175. 
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{216  (Tex.CiT.App.)  An  error  of  omission  in 
a  charge  of  the  court  furnishes  no  ground  for 
a  reverEal,  in  the  absence  of  a  request  for^  a 
correct  charge  on  the  subject. — State  Mat.  Fire 
Ina.  Ca  v.  Taylor,  157  S.  W.  950. 

f  226  (Tez.Civ.App.)  Alleged  error  in  render- 
ing judgment  for  costs  will  not  be  reviewed, 
where  the  matter  was  not  called  to  the  trial 
court's  attention  by  motion  to  retax  or  other- 
wise.— Waiter  Box  Co.  v.  Blackburn,  157  S. 
W.  220. 

{228  (Ark.)  Where  the  contention  that  the 
appeal  from  the  county  court  should  have  been 
dismissed,  because  the  affidavit  for  appeal  was 
not  filed  until  four  da.vs  after  the  appeal  was 
granted,  was  not  raised  in  the  circuit  court,  it 
could  not  be  raised  for  the  first  time  on  ap- 
peal.—J.  R.  WulfF  et  al.  Drainage  Dist  No.  4 
T.  Davis,  157  S.  W.  384. 

{  231  (Mo.App.)  Where  an  objection  to  the 
language  of  counsel  failed  to  specify  the  ob- 
jectionable matter  there  was  nothing  for  re- 
view on  appeal.— Waclt  v.  St  Louis,  I.  M.  & 
S.  By.  Co.,  157  S.  W.  1070. 

(238  (Mo.App.)  As  the  failure  of  a  petition 
to  state  a  cause  of  action  is  an  error  appearing 
on  the  face  of  the  record  proper,  the  appellate 
conrt  on  writ  of  error  wUl  reverse  the  judg- 
ment, though  no  motion  in  arrest  was  filed. — 
Jones  V.  Alt  Bennett  Lumber  Co.,  157  S.  W. 
804. 

(C)  Bxeaptloas. 

(257  frez.CiT.App.)  Overruling  of  an  appli- 
cation for  a  continuance  cannot  be  reviewed, 
where  no  bill  of  exceptions  was  taken  to  the 
ruling.— Gayle  v.  Gayle,  157  S.  W.  1187. 

(274  (Mo.)  Where  defendant's  motion  for  a 
new  trial  and  his  motion  in  arrest  of  judgment 
were  overruled  on  the  same  day,  his  bill  of  ex- 
ceptions, stating  that  to  such  ruling  he  then 
duly  excepted,  will  be  referred  to  each  ruling, 
if  announced  separately,  and,  if  covered  by  one 
announcement,  would  be  a  due  exception  neces- 
sarily relating  to  each  of  them.— Kane  t.  Mis- 
souri Pac.  By.  Co..  157  S.  W.  (S44. 

(D)   Motlona  tor  Revr  Trial. 

(281  (Tex.Civ.App.)  Under  Court  of  Appeals 
rules  24,  25,  as  amended  in  1912  (142  S.  W. 
xii),  no  question  can  be  raised  that  has  not 
been  presented  in  a  motion  for  new  triaL — 
Morrow  v.  Harvey,  157  S.  W.  206. 

(281  (Tex.Civ.App.)  Rules  24  and  26  for 
Courts  of  Civil  Appeals  (142  S.  W.  xii),  as 
amended  January  24,  1912,  requiring  assign- 
ments of  error  to  specify  the  error  relied  on 
and  set  forth  in  a  motion  for  a  new  trial, 
which  motion  shall  point  out  that  part  of  the 
record  in  which  error  is  complained  of,  con- 
sidered with  rule  71a  for  district  and  county 
courts  (145  S.  W.  vii),  requiring  a  motion  for 
new  trial  to  be  filed  in  all  cases  where  parties 
desire  to  appeal,  and  held  intended  to  change 
the  rules  of  practice  and  procedure  as  estab- 
lished by  former  decisions  of  the  Supreme 
Court— El  Paso  Electric  By.  Co.  v.  Lee,  157 
S.  W.  748. 

Bule  71a  for  district  and  county  court  (145 
S.  W.  vii),  requiring  that  a  motion  for  a  new 
trial  be  filed  in  all  cases  where  parties  desire 
to  appeal,  does  not  conflict  with  Itev.  Civ.  St 
1911,  arts.  20(51,  2062,  dispensing  with  the  ne- 
cessity of  taking  formal  bills  of  exception  to 
the  ruling  of  the  court  in  giving  or  refusing 
•r  qualifying  of  instructions  and  rulings  and 
actions  of  the  court  which  otherwise  appear  of 
record. — Id. 

The  importance  of  rales  24  and  25  for  Courts 
•t  ClvU  Appeals  (142  S.  W.  xii),  and  rule  71a 
for  district  and  county  courts  (145  S.  W.  vii), 
requiring  a  motion  for  a  new  trial  on  appeal 
from  a  trial  court,  held  not  affected  by  Act 
S3d  Leg.,  approved  April  4,  1913,  amending 
Rev.  Civ.  St.  1911,  art.  1012,  which  merely 
dispeuie*  witli  the  necessity  of  filing  assign- 


ments when  a  motion  for  new  trial  baa  b<va 
filed.— Id. 

(285  (MaApp.)  As  the  failare  of  a  petition 
to  state  a  cause  of  action  is  error  appearing  on 
the  face  of  the  record  proper,  the  appellate 
court  on  writ  of  error  will  reverse,  though  n<> 
motion  for  new  trial  was  filed. — Jones  t.  Alf. 
Bennett  Lumber  Co.,  167  S.  W.  86^ 

i  288  (Tex.C!v.App.)  Prior  to  the  adoption  of 
rule  71a  for  district  and  county  courts  (145  S. 
W.  vii),  requiring  a  motion  for  new  trial  to  be 
filed  in  all  cases  on  appeal  unless  the  •■rror 
complained  of  is  fundamental,  it  was  not  D<'ce»- 
sary'to  file  such  a  motion  when  the  grounds  of 
reversal  related  to  any  ruling  of  the  trial  court 
though  the  matters  com.plained  of  must  Iiave 
been  called  to  the  attention  of  the  trial  court 
in  such  a  motion.— El  Paso  Electric  By.  Cou  t. 
Lee,  157  S.  W.  748. 

i  301  (Mo.App.)  A  Judgment  will  not  be  re- 
versed for  error  in  the  amount  of  interest 
which  was  not  called  to  the  attention  of  tlie 
court  in  the  motion  for  new  trial. — Fellows  t. 
Dorsey,  157  8.  W.  095. 

( 301  (Mo.App.)  An  error  in  an  instrnctioa 
on  the  measure  of  damages,  arising  from  the 
fact  that  it  included  improper  elements  of 
damages,  need  not  be  attacked  in  the  motion 
for  new  trial  on  the  ground  of  the  excessivene«s 
of  the  verdict,  to  be  reviewable  on  appeaL — 
Esque  v.  United  Bys.  Co.  of  St.  Looia,  157  S. 
W.  1061. 

i  30 1  (Tex.Civ.App.)  The  overraling  of  a  gen- 
eral demurrer  going  to  the  foundation  of  the 
action,  if  error,  is  fundamental  and  need  not  be 
assigned  in  the  motion  for  a  new  trial  in  order 
to  be  reviewed.— Davis  v.  Parks,  157  S.  W.  44a 

In  view  of  the  statute,  any  ruling  which  ap- 
pears of  record,  such  as  the  overruling  of  spe- 
cial demurrers  to  the  petition,  may  be  consid- 
ered on  appeal,  though  not  assigned  as  error 
in  a  motion  for  a  new  trial  pursuant  to  Courtii 
of  Civil  Appeals  rules;  rule  24  (142  S.  W. 
xii)  requiring  that  all  grounds  of  _  error  relied 
on  must  be  specified  in  the  motion  for  new 
trial  to  be  considered  on  appeal. — Id. 

(301  (Tez.Civ.App.)  It  is  not  necessary  that 
the  action  or  ruling  of  the  conrt  in  tbe  giv- 
ing and  refusing  of  charges  be  included  in  the 
motion  for  a  new  trial.— State  Mut  Fire  Ina. 
Co.  v.  Taylor,  157  S.  W.  950. 

VI.  PAHTJES. 

(332  (Tez.Civ.App.)  Under  Bev.  (St.  St 
1911,  arts.  1618,  2107,  providing  that  the  death 
of  any  party  after  service  of  writ  of  error 
shall  not  abate  the  case,  and  that  on  tbe  death 
of  any  party  entitled  to  writ  of  error  the  same 
may  be  taken  by  his  representative  or  heir,  a 
writ  of  error  in  the  name  of  the  defeated  par- 
ty will  be  dismissed,  where  the  citation  was 
served  after  the  death  of  the  party.— Bargna 
V.  Bargna,  167  8.  W.  754. 

{  334  (Mo.)  Where,  pending  an  assignment  of 
a  cause  on  appeal  for  an  opinion,  a  stipulation 
is  filed  showing  the  death  of  one  of  the  ap[»el- 
lants  and  that  the  sole  survivor  and  appellee 
agreed  to  have  tbe  case  dismissed,  tbe  stipula- 
tion will  be  enforced  without  a  revivor.— Koeb- 
ler  T.  Feake,  157  S.  W.  636. 

Vn.  XUBQUISITES  AKD  PROOEEDHrOS 
FOB  THANSFEB  OF  CAinUB. 

(A)  Tiaae  ot  Takln*  Fr*ee««Imca. 

(339  (Tez.Civ.Apip.)  Where  an  order  grant- 
ing a  temporary  injunction  was  made  and  filed 
April  24,  1913,  and  no  appeal  was  taken  there- 
from until  May  10th  following,  it  was  too  lace 
under  Bev.  Civ.  St.  1911,  art.  4644,  requiring 
such  appeals  to  be  taken  within  15  days.— Clar- 
endon Waterworks  Co.  v.  City  of  Clareuduo, 
157  8.  W.  430. 
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IB)  Petition    err    Prsrer,    Allowaaeo,    aad 
Certlfleate  or  AffldaTlt. 

{  361  (Ark.)  An  affidayit  for  appeal  from  the 
coanty  court  must  be  filed  within  four  days 
after  the  appeal  was  Kranted  by  the  county 
coxirt— J.  R.  Wulff  et  al.  I>rainage  Dist  No.  4 
y.  Davis,  157  S.  W.  384. 

(C)  Payment  of  Fees  or  Coatu,  snA  Bonds 
or  Otber  gecnrlties. 

1376  (Tez.CiT.App.)  A  hardware  company 
which  was  made  a  defendant  at  the  instance 
of  the  oriti;inal  defendant  in  an  action  for 
breach  of  a  rental  contract,  under  a  claim  by 
the  original  defendant  that  such  company  pre- 
vented it  from  delivering  possession  to  plain- 
tiff, held  an  "adverse  party"  within  Rev.  St 
1805,  arts.  tSa*  and  1400,  so  as  to  be  enti- 
tled to  have  plaintiff's  appeal  bond  made  pa;^ 
able  to  it  where  judgment  went  for  plaintiS 
against  the  original  defendant  and  in  favor  of 
the  original  defendant  against  such  company.— 
Walter  Box  Co.  v.  Blackbara,  167  S.  W.  220. 

■vwww.  EFFECT  OF  TBANSFEB  OF 

OAirSE  OB  PBOOEEPIHQg 

THEBEFOB. 

(B)  JnrladletloB    Ae«alre«    by    Apvellate 
Court. 

1454  (Tex.)  Where  an  appeal  was  properly 
taken  from  a  judgment  of  the  county  court, 
which  adjourned  without  modifying  it.  the  ju- 
risdiction of  the  whole  matter  vested  in  the 
Court  of  Civil  Appeals.— Houston  Belt  &  Ter- 
minal Ry.  Co.  V.  Homberger,  157  S.  W.  744. 

XX.   SUPEBSEDEAS  OB  STAT  OF 
PB00EEDINO8. 

1458  (Tex)  Acts  26th  Leg.  c.  70,  referring 
to  condemnation  proceedings  and  amending  Rev. 
St.  1805,  art  4471,  held  not  to  prevent  a  deci- 
sion of  the  county  court  from  being  suspended 
by  an  appeal.— Houston  Belt  &  Terminal  By. 
d).  V.   Homberger,  157   S.   W.  744. 

{468  (Ky.)  A  supersedeas  bond,  approved  by 
the  clerk  of  the  trial  court  before  the  overrul- 
ing of  motion  for  new  trial  and  the  granting  of 
appeal  prayed  for,  is  void  as  a  statutory  bond. 
— WiUon  V.  Hitea'  Ex'r,  157  S.  W.  41. 

Where  a  surety  signed  and  delivered  to  the 
clerk  of  the  trial  court  a  supersedeas  bond  be- 
fore the  overruling  of  motion  for  new  trial  and 
granting  an  appeal,  on  condition  that  the  clerk 
should  approve  the  bond  on  the  overruling  of 
the  motion  and  granting  an  appeal,  and  the 
clerk  did  so,  the  bond  was  a  valid  statutory 
bond.— Id. 

X.   BEOOBD  AKB  PBOOEEDINOS  MOT 
HI  BECOBD. 

(A)  Matters  to  fee  Sttowa  hT  Beeord. 

1 493  (Tez.Civ.App.)  In  a  case  involving  less 
than  the  minimum  original  jurisdiction  <»  the 
county  cour^  the  fact  that  the  county  court 
acquired  jurisdiction  by  appeal  from  a  jus- 
tice's court  must  appear  from  the  transcript 
which  the  justice  is  required  to  send  to  the 
county  court  by  Rev.  Civ.  St  1911,  arts.  2306, 
2397,  in  order  to  give  the  Court  of  Civil  Ap- 
peals jurisdiction  of  an  appeal  from  the  county 
court,  and  cannot  be  shown  by  the  appeal  bond 
filed  in  the  justice's  court — Consumers'  Fer- 
tilizer Co.  v.  J.  M.  Badt  ft  Co.,  157  S.  W.  226. 

f  SOI  (Tez.Civ.App.)  Where  the  judgment  re- 
cited that  the  attorney  for  defendant  informed 
the  court  that  there  was  a  general  demurrer 
and  special  exception*  and  that  the  attorney 
did  not  read  them  but  said  that  the  court  could 
pass  on  the  exceptions,  whereupon  the  court 
overruled  them,  the  record  shows  that  the  ex- 
ceptions were  presented  and  acted  upon  and 
could  not  be  deemed  waived. — Western  Union 
Tplegraph  Co.  v.  Forest  157  S.  W.  204. 


(B)   Seope  aad  Contents  of  Rceord. 

1518  (Tez.Civ.App.)  Under  Rev.  St  1896, 
art  i;564  and  district  court  rule  63  (142  S.  W. 
xxi),  declaring  bills  of  ezceptions  unnecessary 
if  the  ruling  is  otherwise  shown,  the  overruling 
of  special  ezceptions  to  the  petition  need  not 
be  excepted  to,  and  the  ruling  need  not  be  in- 
corporated in  a  bill  of  exceptions,  but  a  motion 
for  new  trial  on  the  ground  that  the  court  er- 
red in  overruling  the  special  exceptions  is  suf- 
ficient.— Western  Union  Telegraph  Co.  v.  For- 
est, 157  S.  W.  204. 

1 539  (McApp.)  The  parties  were  bound  by 
their  agreement  that  the  trial  judge's  explana- 
tion of  the  reasons  for  his  ruling  should  become 
a  part  of  the  appellate  record,  and  hence  can- 
not claim  that  the  appellate  court  cannot  law- 
fully consider  the  statements  and  reasons  given 
by  the  trial  judge  as  shown  by  such  stipula- 
tion.—Iba  V.  Chicago,  B.  ft  Q.  R.  Co.,  157  S. 
W.  675. 

(B)  Abstracts  of  Roeord. 

{581  (Mo.App.)  The  abstract  of  the  record 
proper  must  show  that  the  bUI  of  exceptions 
was  filed  notwithstanding  Kansas  City  Court 
of  Appeals  Rule  26.— Smith  v.  Russell,  157  S. 
W.  813. 

{  585  (Mo.App.)  Under  Rev.  St.  1909,  {  2048, 
authorizing  a  respondent  dissatisfied  with  the 
abstract  of  appellant  to  file  an  additional  ab- 
stract, a  respondent  may  not  file  a  suggestion 
of  the  diminution  of  the  record  and  obtain  an 
order  for  a  full  transcript  and  the  full  tran- 
script sent  to  the  court  on  appeal  will  not  be 
considered.— Grant  v.  Grant  157  S.  W.  673. 

{  586  (Mo.App.)  Under  rule  26  of  Kansas  City 
Court  of  Appeals,  an  abstract  of  record  stating 
that  the  appeal  was  duly  taken  and  bill  of 
exceptions  duly  filed  without  the  record  entries 
is  sufficient  in  the  absence  of  a  record  showing 
to  the  contrary.— Reidy  v.  Reidy,  157  S.  W. 
669. 

{591  (Mo.App.)  Failure  of  the  abstract  of 
the  record  proper  to  show  that  a  motion  for  a 
new  trial  was  filed  during  the  term  or  within 
four  days  held  not  cured  by  a  reference  to  the 
bill  of  ezceptions  which  did  show  that  it  was 
filed  at  the  term  and  within  four  days.— Smith 
V.  Russell,  157  8.  W.  813. 

(H)   Transaslsslon,    Fillnir,    Prtntln*,    and 
Service  of  Copies. 

i  622  (Tez.Civ.App.)  Where  the  record  on  ap- 
peal from  an  order  granting  a  temporary  in- 
junction was  filed  in  the  court  on  appeal  with- 
in 15  days  after  entry  of  the  order,  the  appeal 
would  not  be  dismissed  though  the  record  waa 
not  filed  until  more  than  15  days  after  the  en- 
try of  an  order  of  injunction  and  to  show  cause 
why  it  should  not  be  perpetuated. — City  of 
Houston  V.  Richtcr,  167  S.  W.  180. 

{628  (Tex.Civ.App.)  Where  appellant  filed 
his  appeal  in  the  wrong  District  Court  of  Civil 
AppeaU,  owing  to  the  general  impression  that 
the  governor  had  vetoed  the  act  relating  to  the 
redistricting  of  the  Court  of  Civil  Appeals, 
known  as  the  "Single  Bill"  and  the  Supreme 
Court  shared  the  impression,  and  the  cause  was 
transferred  to  the  proper  district  motion  to 
dismiss  or  affirm  on  certificate  will  be  denied.— 
Lester  v.  Riley,  157  S.  W.  458. 

{ 633  (Mo.App.)  Facts  appearing  on  motion 
to  dismiss  an  appeal  for  failure  to  deliver  to 
respondent's  attorneys  a  copy  of  the  abstract 
at  least  20  days  before  the  day  on  which  the 
cause  was  docketed,  as  required  by  rule  15  of 
Kansas  City  Court  of  Appeals  (67  S.  \V.  vi), 
held  not  to  present  a  sufficient  ezcuse  for  the 
delay,  so  that  the  appeal  would  he  dismissed. — 
Crandall  v.  Greeves,  157  S.  W.  115. 

{  633  (Mo.App.)  An  affidavit  ezcusing  failure 
to  serve  copies  of  the  abstract  of  record  as  re- 
quired by  rule  15  of  the  Kansas  City  Court  of 
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Appeals,  which  alleges  a  failure  of  the  printer 
to  deliver  the  abstract  as  promised,  but  does 
not  show  that  he  had  a  reasonable  time  to  do 
the  work,  is  not  sufficient.— Reidy  v.  Reidy,  157 
S.  W.  669. 

(I)  Deteota>    Objection*,    Amendment,    and 
Correction. 

§  635  (Mo.)  The  Supreme  Court  may  dismiss 
an  appeal  of  an  equity  case,  where  the  evi- 
dence is  not  all  brought  to  that  court — Perk- 
Inson  V.  Weber,  167  S.  W.  961. 

(J)   ConcIn«lTenesa    nnd    Effect,    Impeaeli- 
tns  and  Contradlctlna;. 

S664  (Tex.Civ.App.)  Where  a  bill  of  excep- 
tions is  contradicted  hy  the  statement  of  facts, 
the  latter  will  prevail.— Swearingen  v.  Bray, 
157  S.  W.  953. 

(K)  4ne«tIona  Presented  for  Rerlevr. 

{679  (Ky.)  An  amended  petition,  not  made 
a  part  of  the  record  by  order  of  court  or  bill  of 
exceptions,  cannot  be  considered  on  appeal. — 
Holtman  v.  Bullock,  157  S.  W.  9^3. 

1 688  (Ky.)  Alleged  misconduct  of  plaintiff's 
attorney  cannot  be  considered  unless  the  re- 
mark and  objections  thereto  appear  in  the  bill 
of  exceptions. — Chesapeake  &  O.  Ry.  Co.  v. 
Stapleton,  157  S.  W.  702. 

{ 692  (Mo.App.)  Where  public  records,  offer- 
ed in  evidence,  were  excluded,  but  were  not 
made  part  of  the  bill  of  exceptions,  their  com- 
petency cannot  be  considered  on  appeal. — Wack 
v.  St.  Louis,  I.  M.  &  S.  Ry.  Co.,  157  S.  W. 
1070. 

{  704  (Tex.Civ.App.)  Where  the  record  on  ap- 
peal fails  to  show  that  defendant's  motion  for 
findings  of  fact  and  conclusions  of  law  was 
called  to  the  attention  of  the  trial  court  and 
showed  no  bill  of  exceptions  reserved  to  the 
failure  of  the  court  to  file  findings  and  conclu- 
sions, the  error  if  any  must  be  deemed  waived. 
— Farmers'  State  Bank  of  Quanah  v.  Farmer, 
157  S.  W.  283. 

In  the  absence  of  findings  of  fact  and  conclu- 
sions of  law,  a  judgment  must  be  affirmed  if 
sustainable  on  any  ground.— Id. 

XL   ASSIGNMENT  OT  EBBOB8. 

1719  (Tex.Civ.App.)  The  error  in  rendering 
judgment  in  trespass  to  try  title  that  plaintiff, 
not  appearing  in  person  or  by  attorney,  take 
nothing,  where  defendant  pleaded  not  guilty 
and  filed  pleas  of  limitations,  is  error  apparent 
of  record,  of  which  the  court  on  appeal  must 
take  notice,  though  not  assigned.— Drummond 
V.  Lewis,  157  S.  W.  266. 

§731  (Tex.Civ.App.)  An  assignment  of  error 
that  a  finding  of  fact  is  not  supported  by  the 
evidence  but  is  contrary  to  the  preponderance 
of  the  evidence,  and  an  assignment  that  the 
court  erred  in  rendering  the  judgment  for  the 
successful  party,  are  too  'general  to  require 
consideration  on  appeal. — Straight  v.  GSoodwin, 
157  S.  W.  425. 

1 732  (Tex.Civ.App.)  An  assignment  of  error 
in  overruling  defendant's  motion  for  a  new 
trial  Is  too  general  to  require  consideration. — 
Cain  V.  Delaney,  157  S.  W.  751. 

S  733  (Tex.Civ.App.)  An  assignment  of  error 
that  the  judgment  was  contrary  to  the  law  and 
the  evidence,  and  that  judgment  should  have 
been  rendered  for  appellant,  was  too  general 
to  require  consideration. — Groesbeck  v.  Wiest, 
157  S.  W.  258. 

§  742  (Tex.Civ.App.)  An  assignment  not  ac- 
companied by  a  statement,  but  merely  by  a 
reference  to  the  statement  of  facts,  will  not 
he  considered. — Groesbeck  y.  Wiest,  157-  S.  W. 
25& 

It  is  not  permissible  to  refer  to  the  transcript 
for  matters  which  should  appear  in  the  state- 
ment under  the  assignment — Id. 

S  742  (Tex.Civ.App.)  Assignments  of  error, 
not  followed  by  a  statement  showing  the  ob- 


jeetlooB  sustained  to  excluded  testimony,  will 
be  overruled.— Austin  Fire  Ins.  Co.  v.  Sayle*. 
157  S.  W.  272. 

i  742  (Tex.Civ.App.)  In  an  action  on  a  ma- 
rine insurance  policy,  assignments  of  error  on 
the  part  of  the  insurer  held  not  to  present  tbv 
question  whether  it  was  improperly  denied  com- 
pensation for  money  expended  in  salvage.— 
Mannheim  Ins.  Co.  t.  Charles  Clarke  &  Co., 
157  S.  W.  291. 

Where  an  insurer  desires  to  complain  of  the 
judgment  which  denied  it  relief  on  its  cro«s- 
action,  by  which  it  claimed  compensation  for 
money  expended  in  salvage,  it  must  raise  the 
point  either  by  an  assignment  of  error,  or  by 
a  proposition  under  an  assignment  in  which 
the  point  is  sufficiently  made. — Id. 

Under  rules  for  the  Courts  of  Civil  AppeaU 
29,  30,  31  (142  S.  W.  xii,  xiii),  providing  that 
each  point  under  each  assignment  shall  be  stat- 
ed as  a  proposition,  and  that  to  each  of  the<^ 
propositions  there  shall  be  subjoined  a  brief 
statement  of  the  proceedings,  an  assignment  or 
proposition  not  followed  by  a  statement  of  the 
evidence  will  not  be  regarded. — Id. 

}  742  (Tex.Civ.App.)  An  assignment  of  er- 
ror complaining  of  the  ruling  on  evidence,  not 
followed  by  a  statement  indicating  what  the 
evidence  was,  will  not  be  considered.- Gayle  v. 
Gaylc.  167  S.  W.  1187. 

S  743  (Tex.Civ.App.)  Since  objections  to  charg- 
es given  and  refused  need  not  be  set  up  in  the 
motion  for  new  trial,  assignments  of  error  al- 
leging error  in  the  charges  need  not  refer  to 
the  motion  for  new  trial  as  required  by  rule  2^ 
(142  S.  W.  xii).— San  Antonio  &  A.  P.  Ry.  Co. 
V.  Tucker,  167  S.  W.  175. 

1 743  (Tei.Civ.App.)  Under  Court  of  AppeaU 
rules  24,  25,  as  amended  in  1912  (142  S.  W.  xii). 
no  question  can  be  raised  that  has  not  been 
presented  in  a  motion  for  new  trial,  and  each 
assignment  of  error  must  refer  to  the  para- 
graph of  the  motion  in  which  the  question  cov- 
ered by  the  assignment  has  been  raised. — Mor- 
row V.  Harvey,  157  S.  W.  206. 

i  743  (Tex.Civ.App.)  Assignments  of  error  not 
referring  to  the  part  of  the  motion  for  new 
trial  wherein  the  error  assigned  is  complained 
of,  as  required  by  rule  25  (142  S.  W.  xii),  can- 
not be  considered. — J.  F.  Siensheimer  &  Co.  v. 
Maryland  Motor  Car  Ins.  Co.,  157  S.  W.  22S. 

1 743  (Tex.Civ.App.)  Assignments  of  error  not 
referring  to  that  portion' of  a  motion  for  a  new 
trial  in  which  the  errors  are  complained  of.  as 
required  by  Court  of  Appeals  rules  24,  25  (142 
S.  W.  xii),  will  be  disregarded. — Whitten  v. 
Whitten,  157  S.  W.  277. 

§  743  (Tex.Civ.App.)  Rule  25  of  the  Court  of 
Civil  Appeals  (142  S.  W.  xii),  requiring  assign- 
ments of  error  to  refer  to  that  portion  of  the 
motion  for  new  trial  in  which  the  error  is 
complained  of,  is  sometimes  ignored,  but  will 
be  enforced  where  no  sufficient  excuse  appears 
or  is  implied.— Riter  v.  Neatherly,  157  S.  W. 
439. 

{ 743  (Tex.Civ.App.)  Assignments  of  error 
which  merely  state  that  error  was  complained 
of  in  appellant's  motion  for  a  new  trial,  but 
do  not  refer  to  that  part  of  the  motion  in 
which  the  error  was  complained  of,  as  requir- 
ed by  rule  25  of  the  Courts  of  Civil  Appeals 
(142  S.  W.  xii),  will  not  be  considered.- El 
Paso  Electric  Ry.  Co.  v.  Lee,  157  S.  W.  748. 

S  743  (Tex.Civ.App.)  An  assignment  of  error 
which  does  not  comply  with  C^urt  of  Civil 
Appeals  rule  25  (142  S.  W.  xii),  by  referrins 
to  that  part  of  the  motion  for  new  trial  in 
which  the  error  is  complained  of,  will  not  be 
considered. — Imperial  Irr.  Co.  v.  McKenzie,  157 
S.  W.  751. 

{743  (Tex.Civ.App.)  An  assignment  of  error 
not  referring  to  that  portion  of  the  motion  for 
a  new  trial  in  which  the  error  is  cumplaintnl 
of,  as  required  by  rule  25  of  Courts  of  CivU 
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Appeals  (142  S.  W.  zU),  will  not  be  consid- 
ered.—Cain  V.  Delaney.  167  S.  W.  751. 

{743  (Tex.Giy.App.)  Assignments  of  error 
not  referring  to  that  part  of  the  motion  for  a 
new  trial  in  which  the  error  is  complained  of, 
as  required  by  rules  24  and  25  of  Courts  of 
Civil  Appeals,  as  amended  January  24,  1912 
(142  S.  W.  lii).  cannot  be  considered.— Irving 
V.  Texas  &  P.  By.  Co.,  157  S.  W.  752. 

{743  (Tez.Civ.App.)  Assignments  of  error 
containing  no  reference  to  the  part  of  the  mo- 
tion for  new  trial  in  which  the  errors  were 
complained  of  below,  as  required  by  Court  of 
Civil  Appeals  rule  25  (142  S.  W.  xii).  wiU 
not  be  considered.— Southern  Pac.  Co.  v.  Win- 
ters, 157  S.  W.  753. 

§743  (Tex.Civ.App.)  Assignments  of  error 
not  referring  to  that  part  of  the  motion  for 
new  trial  in  which  the  error  was  complained 
of  will  be  considered  as  waived. — Slaughter  v. 
Kirkpatrick,  157  S.  W.  754. 

i  748  (Tex.Civ.App.)  Fundamental  errors  WiU 
be  considered,  notwithstanding  the  assignments 
are  not  in  proper  form. — Whltten  v.  Whitten, 
157  S.  W.  277. 

Ji  750  (Tex.Ci7.App.)  Assignments  of  error 
which  do  not  attack  the  findings  of  facts  by  the 
court  below,  but  only  the  conclusions  of  law, 
raise  only  the  question  of  the  sufficiency  of 
the  findings  to  support  the  judgment — Whit- 
man v.  Aldrich,  157  S.  W.  464. 

XII.   BBIEFS. 

§757  (Tex.Civ.App.)  An  assignment  of  error 
complaining  that  one  part  of  the  charge  was 
in  conflict  with  another  part  is  insufficient, 
where  the  brief  fails  to  specify  and  set  out  the 
particular  parts  of  the  charge  with  which  the 
one  complained  of  was  in  conflict. — Swearingen 
V.  Bray.  157  S.  W.  953. 

8759  (Tex.Clv.App.)  Assignments  of  error 
incorrectly  copied  in  appellants'  brief  will  not 
be  considered. — Imperial  Irr.  Co.  v.  McKenzie, 
157   S.    W.    751. 

1759  (Tex.CiT.App.)  Assignments  of  error 
which  are  not  true  copies  of  the  originab  ap- 
pearing in  the  record  cannot  be  considered. — 
Cain  V.  Delaney.  157  S.  W.  761. 

1 770  (Tex.Civ.App.)  Appellant,  not  being  re- 
quired to  file  any  brief,  should  not  be  prejudiced 
by  bis  failure  to  do  so.— Alf  Bennett  Lumber  C!o. 
of  Texas  v.  Fall,  157  S.  W.  209. 

1 773  (Mo.App.)  Facts  appearing  on  motion  to 
dismiss  an  appeal  for  failure  to  deliver  to  re- 
spondent's attorney  a  copy  of  the  briefs  at  least 
20  days  before  the  day  on  which  the  cause  was 
docketed,  as  required  by  rule  16  of  Kansas  City 
Court  of  Appeals  (67  S.  W.  vi),  held  not  to 
present  a  sufficient  excuse  for  the  delay,  so  that 
the  appeal  would  be  dismissed. — Crandall  t. 
Greeves,  157  S.  W.  115. 

XV.    HEABnrO  AND  BEHEARINO. 

$  832  (Mo.App.)  An  appellant  adopting  one 
theory  of  the  case  on  the  original  hearing  may 
not  adopt  a  conflicting  theory  on  rehearing. — 
McWilliams  t.  Missouri  Pac.  By.  Co.,  157  S. 
W.  1001. 

Where  the  only  difference  between  the  briefs 
on  ths  original  and  rehearing  on  appeal  from 
an  order  setting  aside  a  verdict  for  a  pedes- 
trian struck  by  a  train  was  that  the  first 
brief  laid  stress  on  the  point  that  the  alleged 
place  of  injury  was  not  a  public  crossing,  while 
in  the  second  brief  the  point  that  the  verdict 
was  set  aside  because  against  the  weight  of 
the  evidence  was  amplified,  there  was  no  taking 
of  inconsistent  positions. — Id. 

{ 835  (Tex.Civ.App.)  An  objection  to  main- 
taining the  appeal  because  plaintifTs  appeal 
bond  was  not  made  payable  to  one  ot  defendants 
who  was  an  "adverse  party"  plaintiff  wag  ju- 
risdictional, so  that  the  question  could  be  first 


raised  on  rehearing.— Walter  Box  Co.  t.  Black- 
burn, 157  S.  W.  220. 

XVI.  BEVIEW. 
(A)   Seope  and  Bxtent  In  General. 

1 843  (Ky.)  Where  proceedings  were  had  un- 
der the  drainage  law  repealed  by  Acts  1012,  c. 
132,  and  the  parties  after  judgment  agreed 
that  further  proceedings  should  be  had  under 
the  prior  law,  the  question  ot  the  construction 
of  the  act  of  1012  is  moot  and  will  not  be  con- 
sidered.— Board  of  Drainage  Com'rs  of  Ballard 
County  v.  Henderson,  157  S.  W.  700. 

1856  (Mo.)  Where  the  plaintiff  in  an  action 
of  ejectment  was  entitled  to  judgment  on  the 
admitted  facts  because  of  his  prior  possession, 
a  judgment  for  him  will  be  sustained,  even 
though  the  issue  of  prior  possession  was  not 
raised  in  the  lower  court— Love  v.  Love,  157 
8.  W.  590. 

{  866  (Ark.)  Where  both  parties  requested  a 
peremptory  instruction  without  asking  that  the 
disputed  facts  be  submitted  to  the  jury,  and  the 
court  granted  the  defendant's  request,  the  sole 
question  reviewable  on  plaintiffs'  appeal  is  the 
legal  sufficiency  of  the  evidence  to  sustain  the 
verdict  in  defendant's  favor.— Belding  v.  Vaug- 
han,  167  S.  W.  400. 

(O)  Parties  Bntltled  to  Allear*  Brror. 

f  877  (Tex.Civ.App.)  Appellant  cannot  assign 
error  against  a  party  defendant  not  made  a  par- 
ty to  the  appeal. — Walter  Box  Co.  v.  Blackburn, 
157  S.  W.  220. 

§877  (Tex.Civ.App.)  Where  in  partition  be- 
tween numerous  parties,  appellants  have  recov- 
ered all  the  land  to  which  they  are  entitled,  they 
cannot  complain  of  error  in  tiie  court  in  award- 
ing to  certain  of  the  appellees  land  to  which  ap- 
pellants have  no  claim.— Whitman  v.  Aldrich, 
157  S.  W.  464. 

i  877  (Tex.Civ.App.)  An  assignment  based 
upon  error  prejudicial  to  the  appellee  will  be 
overruled.— El  Paso  Electric  Ry.  Co.  ▼.  Mebua, 
157  S.  W.  055. 

{  878  (Ky.)  Where  plaintiff,  suing  on  a  fra- 
ternal benefit  certificate,  entitled  to  recover 
fl,000,  the  face  of  the  certificate,  did  not 
prosecute  a  cross-appeal  from  a  judgment  for 
a  less  sum,  the  court,  on  appeal  by  the  soci- 
ety, could  not  review  the  error.— American  Pa- 
triots V.  Cavanaugh,  157  S.  W.  1099. 

1 882  (Ky.)  A  judgment  for  injuries  to  a 
servant  will  not  be  reversed  for 'error  in  the 
admission  of  testimony  invited  by  the  master. 
—Chesapeake  &  O.  By.  Co.  v.  Stapleton,  157 
S.  W.  702. 

I  882  (Mo.)  Where,  In  an  action  for  personal 
injuries,  there  was  no  plea  of  contributory  neg- 
ligence, but  the  plaintiff  asked  a  directed  ver- 
dict, if  at  the  time  of  the  injury  "he  was  exer- 
cising ordinary  care  for  his  own  safety,"  an 
instruction  for  defendant  on  the  issue  of  contrib- 
utory negligence  was  not  error;  the  instruction 
being  invited  by  that  of  plaintiff.— White  v. 
United  Bys.  Co.  of  St.  Louis,  157  8.  W.  593. 

{882  (Mo.App.)  Evidence  introduced  by  the 
landowner,  in  an  action  upon  a  special  tax 
bill  for  street  improvement  as  to  the  use  of  a 
sieve  for  testing  sand,  held  not  to  invite  the 
error  in  an  instruction. — Fellows  v.  Dorsey, 
157  S.  W.  995. 

(  882  (Tex.Civ.App.)  Where  a  charge  on  con- 
tributory negligence  is  in  the  exact  language  of 
defendant's  plea  ef  contributory  negligence,  de- 
fendant may  not  complain. — San  Antonio  &  A. 
P.  By.  Co.  V.  Tucker.  157  S.  W.  175. 

{ 882  (Tex.Civ.App.)  Appellant  cannot  com- 
plain of  the  introduction  of  a  certain  kind  of 
evidence  to  show  damages  in  a  condemnation 
proceeding,  where  he  himself  introduced  the 
same  character  of  evidence  by  his  own  witness- 
es.- Byrd  Irr.  Co.  v.  Smyth,  157  S.  W.  260. 
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CK)  Preaaaiptloaa. 

(907  (McApp.)  Where  only  a  small  part  of 
the  evidence  is  inciuded  in  the  abstract,  all 
issues  will  be  presumed  to  have  been  properly 
resolved  in  favor  of  the  defendant,  who  was 
successful  below. — Knode  v.  Modem  Woodmen 
of  America,  157  S.  W.  818. 

{  926  (Mo.App.)  Where  the  ground  of  objec^ 
tion  to  a  leading  question  on  direct  examina- 
tion does  not  appear  in  the  record,  the  court 
on  appeal  will  presume  that  the  objection  was 
to  the  form  of  the  question  as  leading  and 
was  properly  sustained. — Esque  v.  Unitea  Rys. 
C!o.  of  St   Louis,  157  S.  W.  1061. 

§  928  (Mo.App.)  Where  the  trial  court  gave 
an  instruction  for  plaintiff  submitting  an  is- 
sue not  sustained  by  the  evidence,  the  court 
on  appeal  would  presume  that  defendant's  re- 
quested instructions  on  the  same  point  were 
asked  because  of  the  giving  of  the  instruction 
for  plaintiff^  and  defendant  could  complain  of 
the  instructions  on  appeal. — Allen  v.  Quercus 
Lumber  Co.,    157    S.    W.   661. 

i  930  (Mo.App.)  After  verdict  every  reason- 
able inference  is  to  be  indulged  in  its  favor. — 
Miniea  v.  St  Louis  Cooperage  Co.,  157  S. 
W.  1006. 

§  930  (Mo.App.)  The  court,  on  appeal  from 
a  judgment  in  an  action  for  personal  injuries, 
must  presume  that  the  jury  followed  an  in- 
struction on  measure  of  damages,  containing 
improper  elements  of  damages  in  view  of  the 
evidence,  and  that  they  included  in  their  ver- 
dict improper  elements. — Esque  T.  United  Rys. 
Co.  of  St  Louis,  157  S.  W.  1061. 

1 933  (Mo.App.)  Where,  after  a  verdict  for 
plaintiff,  the  court  sustained  a  motion  for  a 
new  trial,  the  Court  of  Appeals  on  plaintifTs 
appeal,  would  view  his  evidence  in  the  light 
most  £avorable  to  the  pleaded  cause  of  action. 
—Johnson  v.  Kansas  City  Bolt  &  Nut  Co., 
157  S.  W.  665. 

S  934  (Ky.)  Where  the  record  on  appeal  re- 
fers to  and  makes  a  part  tbereoftbe  record  in 
another  suit  but  which  record  is  not  copied, 
the  Court  of  Appeals  must  presume  that  the 
missing  part  of  the  record  contains  a  state- 
ment of  facts  justifying  the  finding  and  judg- 
ment.— Board  of  Drainage  Com'rs  of  Ballard 
County  V.  Henderson,  157  S.   W.  700. 

i  934  (Tez.Civ.App.)  On  appeal  in  an  action 
tried  without  a  jury  and  without  any  finding 
of  fact,  every  reasonable  intendment  of  the  ev- 
idence must  be  indulged  in  aid  of  the  judgment. 
—Missouri,  £.  &  T.  Ry.  Go.  v.  Watson,  157  S. 
W.  438. 

(F)   Dlseretlon   ot  IjOvrer  Court. 

{971  (Mo.App.)  While  the  appellate  court 
does  not  ordinarily  review  the  action  of  the 
trial  Judge  in  the  exercise  of  his  discretion 
in  limiting  the  cross-examination  of  a  witness, 
if  the  right  of  cross-examination  is  unduly  re- 
stricted and  arbitrarily  limited,  it  is  error.— 
Kingston  v.  Roberts,  157  S.  W.  1042. 

{971   (Tex.Civ.App.)  What     is    sufficient    to 

aaalify  a  witness  to  give  his  opinion  concerning 
ie  value  of  land  is  largely  within  the  discre- 
tion of  the  trial  court,  the  exercise  of  which 
will  not  be  disturbed  on  appeal  unless  clearly 
shown  to  have  been  abused. — Byrd  Irr.  Co.  ▼. 
Smyth,  157  S.  W.  260. 

1 977  (Ky.)  The  Court  of  Appeals  will  not 
reverse  a  judgment  setting  aside  a  verdict  and 
granting  a  new  trial,  unless  there  has  been  an 
abuse  of  discretion  by  the  trial  court — Pack  v. 
Camden  Interstate  Ry.  Co.,  157  S.  W.  906. 

g  977  (Mo.App.)  If  the  record  shows  that  the 
trial  court  refused  to  exercise  or  follow  his 
judgment  in  ruling  on  a  motion  for  new  trial 
and  overruled  it,  notwithstanding  that  his 
judgment  was  that  the  verdict  should  be  set 
aside,  the  appellate  court  may  review  his  ac- 
tion.—Iba  T.  Chicago,  B.  &  Q.  R.  Co.,  157  8. 
W,  676. 


1979  (Mo.App.)  Where  tlie  trial  eoort  is  ot 
the  opinion  that  the  verdict  is  against  the 
weight  of  the  evidence,  its  granting  of  a  oev 
trial  will  not  be  disturbed  unless  its  discretion 
has  been  abused. — McWilliams  v.  Missoari  Fac. 
Ry.  Co.,  157  S.  W.  1001. 

Where  the  trial  court  sets  aside  a  verdict  on 
the  ground  that  it  is  against  the  weight  of  the 
evidence,  and  there  is  some  evidence  on  which 
to  base  that  conclusion,  the  action  of  the  trial 
court  will  not  be  disturbed. — ^Id. 

(G)   (tnestlons  of  Pact,  Verdleta,  •■«  Wtm*- 
inKS. 

{994  (Mo.App.)  The  jury  are  the  jnd«es  of 
the  credibility  of  the  witnesses  and  the  weight 
of  their  testimony,  and  a  verdict  sustained  by 
substantial  evidence  will  not  be  disturbed  oa 
appeal.— Booher  v.  Trainer,  157  S.  W.  848. 

{  1002  (Ky.)  A  verdict  on  conflicting  evidence 
will  be  affirmed.— N.  T.  Conn  &  Co.  t.  Ham- 
monds &  Ogles,  157  S.  W.  IL 

{  1002  (Ky.)  A  verdict  on  conflicting  evidence 
rendered  on  instructions  fairly  submitting  the 
issues  will  not  be  disturbed  on  appeal. — Cin- 
cinnati, N.  O.  &  T.  P.  Ry.  Co.  t.  Reed,  107 
S.   W.  721. 

(  1002  (Ky.)  The  Conrt  of  Appeals  cannot 
disturb  a  verdict  on  conflicting  evidence  on  the 
ground  that  it  was  unauthorized  by  the  evi- 
dence.— Chesapeake  &  O.  Ry.  Co.  t.  Bobtnns, 
157  S.  W.  903. 

{  1002  (Mo.App.)  A  finding  by  the  Jnry  on 
conflicting  evidence  is  conclusive  on  appeaL — 
Beckermann  v.  E.  H.  Kortkamp  Jewelry  Co., 
157  S.  W.  855. 

{  1002  (Mo.App.)  The  verdict  of  the  jory 
against  an  insurance  company  in  an  action  np- 
on  a  life  policy  is  conclusive,  where  the  evi- 
dence as  to  the  breach  of  a  condition  is  con- 
flicting.—Coscarella  V.  Metropolitan  lite  Ins. 
Co.,  157  S.  W.  873. 

{  1002  (Tex.Civ.App.)  Where  a  verdict  on 
conflicting  evidence  is  in  favor  of  plaintiff,  his 
evidence  must  be  occepted  as  true. — E.  F.  Row- 
son  &  Co.  V.  McKinney,  157  S.  W.  271. 

(  1002  (Tex.Civ.App.)  Determination  of  the 
jury  on  conflicting  evidence  as  to  whether  a 
member  of  a  beneficial  association  was  sick  all 
the  time  that  she  was  in  arrears  for  dues,  so 
that  nnder  her  contract  she  could  not  be  sus- 
pended, is  conclusive  on  appeal. — Grand  Temple 
&  Tabernacle  in  the  State  of  Texas  of  the 
Knights  &  Daughters  of  Tabor  of  the  Inter- 
national Order  of  Twelve  T.  Oiunts,  157  S.  W. 
1180. 

{  1003  (Mo.)  Under  Rev.  St  1909  (  208::. 
forbidding  reversal  for  errors  -  which  do  not 
affect  the  merits,  the  court,  in  a  case  in  which 
the  verdict  is  contrary  to  the  weight  of  the 
evidence,  must  be  satisfied  that  the  instruc- 
tions were  unexceptionable. — Nolan  v.  Met- 
ropolitan   St   Ry.    Co.,   157   S.   W.  637. 

{  1006  (Ky.)  A  second  verdict  mar  be  set 
aside  because  flagrantly  against  the  evidence. 
C5v.  Code  Prac.  |  341,  merely  providing  that 
no  more  than  two  new  trials  shall  be  granted 
upon  that  ground. — Cincinnati,  N.  O.  &  T.  P. 
Ry.  Co.  V.  MarUn,  157  S.  W.  710. 

(  1008  (Ky.)  The  Supreme  Court  gives  some 
weight  to  the  findings  of  the  circuit  court  and 
will  not  disturb  them  on  doubtful  evidence.— 
Board  of  Education  of  Christian  County  v. 
Board  of  Trustees  of  Hopkinsville  Public 
Schools,  157  S.  W.  697. 

8  1008  (Mo.App.)  The  appellate  court  will  de- 
fer to  a  finding  of  the  trial  conrt  where  there 
is  a  doubt  as  to  whether  it  was  right— Gilbert 
V.  Seits,  157  S.  W.  118. 

{  1008  (MaApp.)  A  memorandum  opinion  of 
the  trial  judge  may  only  be  consulted  by  the 
appellate  court  to  determine  the  theory  par- 
sued  by  the  trial  court,  and  cannot  be  utiuzed 
as  a  finding  of  fact  on  any  question. — ^Flanacan 
T.  Lazerine,  157  &  W.  824. 
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§  1009  (Ky.)  On  a  question  of  fact  the  Court 
of  Appeals  gives  some  weight  to  the  finding  of 
the  chancellor,  and  will  not  disturb  his  finding 
on  doubtful  evidence.— Gualer  v.  Hays,  157  S. 
W.  376. 

g  1010  (Mo.App.)  The  trial  court's  finding  on 
a  question  of  fact,  which  was  supported  by  evi- 
dence, would  be  treated  on  appeal  as  a  verdict 
of  a  jury.— Paxton  v.  Bonner,  157  S.  W.  986. 

{  1010  (Tex.Civ.App.)  The  findings  of  the 
trial  court,  supported  by  evidence  consisting  of 
documentary  testimony,  are  conclusive  on  ap- 
peal.—Morrow  v.  Conoway,  157  S.  W.  430. 

JIOII  (Ky.)  A  finding  on  conflicting  evi- 
dence will  not  be  disturbed.— Maddox  v.  Rowe, 
157    S.   W.   714. 

SIOII  (Tei.Civ.App.)  Where  there  was  evi- 
dence that  the  person  bidding  at  a  judicial  sale 
had  no  authority  from  the  parties  for  whom  he 
assumed  to  act,  the  trial  court  did  not  err  in  so 
finding,  although  there  were  other  circomstancea 
in  evidence  tending  to  show  authority.— Richards 
V.  E.  V.  &  3.  F.  O'Neal,  167  S.  W.  302. 

{1018  (Mo.App.)  In  action  to  cancel  judg- 
ment on  note  on  ground  of  fraudulent  repre- 
sentations, evidence  held  to  make  a  case  where, 
in  deference  to  the  trial  court's  finding  that 
there  wae  no  proof  of  fraud,  the  judgment 
should  be  affirmed.— Boatright  v.  Kaylor,  157 
S.  W.  667. 

(H)   HarmleaB  Brror. 

i  1033  (Ark.)  An  instruction  as  to  the  car- 
rier's duty  to  allow  a  passenger  a  reasonable 
time  to  alight,  and  that  if  he  voluntarily  jump- 
ed from  a  moving  train,  defendant  was  not  lia- 
ble, held  not  prejudicial  to  defendant,  where 
the  evidence  snowed  t])at  the  passenger  was 
invited  by  the  trainmen  to  alight  while  the 
train  was  moving,  and  bence  was  favorable  to 
defendant.— St.  Louis,  1.  M.  &  8.  Ry.  Co.  v. 
Plott,  157  S.  W.  385. 

{  1037  (Tex.Civ.App.)  Error  in  overruling  a 
motion  to  quash  a  citation  is  harmless  after  de- 
fendant's appearance  and  answer  in  the  court 
below.— Texas  &  P.  Ry.  Co.  v.  Tomllnson,  157 
S.  W.  278. 

{  1039  (Mo.)  Where  plaintiff's  proof  shows  hia 
contributory  negligence,  the  character  of  de- 
fendant's pleading  is.  immaterial.— Harris  v. 
Kansas  City  Southern  Ry.  Co.,  157  S.  W.  564. 

(  1040  (Tex.Civ.App.)  Where  a  mother  alone 
sued  for  a  libel  based  on  a  publication  charging 
that  her  daughter's  bad  traits  were  inherited 
from  her,  and  the  court  charged  that  there  could 
be  no  recovery  for  any  defamation  of  the  daugh- 
ter, the  error  in  overruling  a  special  exception 
to  the  petition,  alleging  that  the  publication  was 
a  libel  on  the  entire  family,  was  harmless. — 
Houston  Chronicle  Pub.  Co.  v.  McDavid,  157  S. 
W.  224. 

I  1 040  (Tex.Civ.App.)  Error  in  overruling  ex- 
ceptions, for  remoteness,  to  allegations  of  dam- 
age to  plaintiC  by  an  injury  to  his  wife  is 
harmless,  where  ^ere  was  no  evidence  or  in- 
structions on  the  damage  alleged.— El  Paso 
Electric  Ry.  Co.  v.  Mebus,  157  S.  W.  955. 

I  1041  (Ky.)  The  error,  if  any,  in  allowing  an 
amendment  to  a  petition,  alleging  facts  admissi- 
ble under  the  original  petition,  is  not  prejudi- 
cial.—Louisville  &  N.  R.  Co.  V.  Parks'  Adm'r, 
167  S.  W.  27. 

I  1041  (Tex.Civ.Ap^.)  Error  in  holding  an 
amended  answer  setting  up  want  of  notice  of 
provisions  of  a  note,  a  vendor's  lien  for  which. 
was  retained  in  a  deed  in  defendant's  chain  of 
title,  to  be  one  In  abatement,  and  therefore  too 
late,  is  immaterial:  this  being  available  un- 
der the  general  denial. — Housman  t.  Horn,  157 
S.  W.  1172. 

S  1043  (Tex.Civ.App.)  Any  error  in  striking  a 
plea  of  privilege  by  one  of  the  defendants,  to  be 
sued  in  another  county,  was  harmless  where  all 


the  defendants  were  jointly  liable  and  were  sued 
jointly,  and  the  jury  found  that  the  appealing 
defendant  wag  Ha  ble.— Beck  with  v.  Powers,  157 
S.  W.  177. 

S  1043  (Tex.Civ.App.)  A  judgment  in  trespass 
to  try  title  permitting  plaintiff  to  pay  into  court 
for  the  owner  of  a  note  secured  by  a  deed  of 
trust  the  amount  due  on  the  note,  although  there 
had  been  no  previous  tender,  was  not  shown  to 
have  injured  a  party  who  did  not  show  that  he 
was  the  owner  of  the  note. — Groesbeck  v.  Wiest, 
157  S.  W.  258. 

I  1050  (Ky.)  Where  there  was  evidence  of  the 
injury  sustained  by  plaintiff  suing  for  a  per- 
sonal injury,  and  of  his  declarations  and  ex- 
clamations of  pain  made  at  the  time  of  the  ac- 
cident, the  error,  if  any,  in  permitting  plaintiff's 
mother  to  testify  that  when  plaintiff  arrived  at 
her  house  after  the  accident  she  regarded  bis 
condition  as  serious,  and  based  her  opinion  on 
the  fact  that  he  complained  of  pain,  was  not  re- 
versible.—Louisville  &  N.  R.  Co.  V.  Miller,  157 
S.  W.  8. 

i  1050  (Ky.)  Where,  in  an  action  for  inju- 
ries to  a  traveler  struck  by  a  train  at  a 
crossing,  the  engineer  testified  that  it  was  im- 
possible to  see  the  crossing  because  of  a  curve 
in  the  track  and  because  the  view  was  ob- 
structed by  the  boiler,  the  error  in  nermltting 
a  witness  to  state  that  one  having  an  unob- 
structed view  from  the  cab  could  see  the  cross- 
ing was  not  prejudicial.— Cincinnati.  N.  O.  & 
T.   P.    Ry.    Co.   V.   Reed,   157   S.   W.   721. 

I  1050  (Mo.App.)  In  action  for  fraud  and  de- 
ceit in  exchange  of  property,  admission  of  evi-- 
dence  as  to  value  of  the  property  exchanged 
for  that  received  by  plaintiff,  and  instruction 
that  the  difference  between  such  value  and  the 
value  of  that  taken  by  plaintiff  would  be  the 
measure  of  damages  held  not  harmless. — Boyd 
v.  Wahl,  157  S.  W.  833. 

J  1050  (Mo.App.)  Error  in  permitting^  wit- 
nesses to  testify  as  to  their  understanding  of 
defendant's  meaning  is  harmless,  where  he  ad- 
mits that  he  intended  to  charge  the  plaintiff 
with  unchastity  by  the  words  spoken. — Jones  v. 
Banner,  157  S.  W.  967. 

i  1050  (Tex.Civ.App.)  Defendant  was  not  en- 
titled to  object  to  the  admission  of  certain  evi- 
dence on  plaintiffs  behalf,  where  similar  testi- 
mony was  given  by  other  witnesses  without  ob- 
jection by  defendant.— Gulf,  C.  &  S.  P.  Ry.  Co. 
V.  Ideus,  157  S.  W.  173. 

S  1050  rrex.Civ.App.)  Error    in   excluding   a 

letter  written  by  plaintiff's  attorneys  to  de- 
fendant railroad  company  before  bringing  the 
present  action  for  $30,500  damages,  stating  that 
plaintiff's  claim  was  for  $500  damages,  required 
the  reversal  of  a  judgment  for  plaintiff  for  $8,- 
400.— Missouri.  K.  &  T.  Ry.  Co.  of  Texas  v. 
Sullivan,  157  S.  W.  193. 

I  1 050  (Tex.Civ.App.)  In  an  action  on  a  note 
for  purchase  price  of  goods,  which  defendant 
claimed  plaintiff  had  received  back  in  full  set- 
tlement, erroneous  admission  of  evidence  as  to 
the  prices  at  which  they  were  returned  held 
harmless  because  irrelevant  to  the  issue.— 
Tripp  Bros.  v.  MeCormack,  157  S.  W.  443. 

g  1051  (Mo.App.)  Any  error  in  permitting  a 
nonexpert  witness  to  testify  whetner  the  ma- 
chine on  which  an  employ^  was  injured  could 
have  been  guarded  without  interfering  with  its 
operation  was  harmless  to  defendant,  where  its 
president,  an  expert,  admitted  that  the  machine 
could  have  been  guarded  as  stated  by  him. — 
Miniea  v.  St  Louis  Cooperage  Co.,  167  S.  W. 
1006. 

§  1051  (Tex.Civ.App.)  Judgment  will  not  be  re- 
versed for  admitting  evidence,  where  the  same 
facts  were  shown  by  the  testimony  of  other  wit- 
nesses without  objection. — Missouri,  K.  &  T.  Ry. 
Co.  of  Texas  v.  Sullivan,  157  S.  W.  193. 
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S  I05(  CTex.Civ.App.)  Wrongful  admission  of 
a  map  of  land  held  not  ground  for  revemal, 
where  the  portion  of  the  map  objected  to  was 
only  cumulative  evidence. — Byrd  Irr.  Co.  v. 
Smyth,  157  S.  W.  260. 

I  1053  (Ky.)  Where  the  question  of  title  to 
an  easement  is  withdrawn  from  the  jury,  error 
in  admitting  evidence  as  to  the  title  is  barm- 
less.— Cooper  V.  Washington,  157  S.  W.  1. 

I  1053  (Mo.App.)  There  havint;  been  evidence 
that  defendant  had  sought  to  influence  other 
witnesses  for  a  consideration,  an  instruction  that 
the  jury  should  not  consider  evidence  of  a  wit- 
ness that  H.  had  sought  to  suborn  her  to  testify 
falsely  for  defendant  cured  error  in  admitting 
it.— EHner  v.  Nichols,  157  S.  W.  1023. 

It  is  competent  to  eliminate  the  prejudicial 
effect  of  evidence  erroneously  admitted  by  an 
instruction  that  the  jury  disregard  it  where 
there  is  other  evidence  to  prove  the  question 
concerning  which  the  incompetent  evidence  ap- 
peared to  be  prejudicial. — ^Id. 

8  1056  (Tex.Civ.App.)  Assignments  of  error, 
based  on  the  exclusion  of  testimony,  will  not 
be  considered  where  the  testimony  was  as  to  an 
issue  not  in  the  case.— Austin  Fire  Ins.  Co.  t. 
Sayles,  157  S.  W.  272. 

{  1057  (Tex.Civ.App.)  Exclusion  of  evidence 
to  show  deceased  employe's  knowledge  of  the 
conditions  and  dangers  of  the  work  held  harm- 
less, where  the  undisputed  evidence  showed  such 
knowledge.— William  Miller  &  Song  Co.  v.  Way- 
man.  157  S.  W.  197. 

S  1060  (MoJ^pp.)  Alleged  prejudicial  remarks 
of  defendant's  counsel  in  addressing  the  jury  on 
issues  of  fact  which  were  improperly  submitted 
to  them  held  not  prejudicial  to  plaintiff.— Hen- 
ley-Waite  Music  Co.  v.  Granniss,  157  S.  W. 
817. 

§  1060  (Tex.CiT.App.)  Where  fhe  evidence  of 
plaintiff  strongly  tended  to  rebut  the  allegations 
of  defendant's  special  answer  supported  entirely 
by  the  testimony  of  the  defendant,  the  improper 
argument  of  defendant's  counsel  as  to  facts 
which  he  was  not  permitted  to  prove  and  the 
statement  that  the  facts  were  objected  to  be- 
cause they  would  have  supported  defendant's 
contention  was  reversible  error. — First  Nat 
Bank  v.  Harkrider,  157  S.  W.  290. 

I  1062  (Tex.)  I<>ror  in  submitting  the  issue 
of  the  partnership  of  defendant  railroads  in  an 
action  for  damages  to  a  shipment  of  live  stock 
was  immaterial  where  the  finding  was  that 
they  constituted  an  "entirety." — Pecos  &  N.  T. 
Ry.  Co.  V.  Cox,  157  S.  W.  746. 

{  1064  (Ark.)  Instructions  that  contributory 
negligence  would  bar  recovery  held  not  jpreju- 
dicial  to  defendant  railroad,  although  if  the 
killing  was  caused  by  defendant's  failure  to 
keep  the  lookout  required  by  Acts  1911,  p.  275, 
it  would  not  bar  recovery. — St.  Tx>uis  &  S.  F. 
R.  Co.  v.  Champion,  157  8.  W.  408. 

S  1064  (Mo.App.)  In  an  action  against  a  cold 
storage  company  for  damages  to  butter,  where 
defendant  set  up  a  counterclaim  for  storage  dues 
and  plaintiff  admitted  that  the  amount  charged 
was  correct,  a  peremptory  instruction  to  find 
for  defendant  for  the  amount  of  its  counter- 
claim was  prejudicial ;  the  effect  being  to  in- 
form the  jury  that  defendant  had  properly  per- 
formed its  storage  function. — Disbrow  v.  Peo- 
ple's Ice,  Storage  &  Fuel  Co.,  157  S.  W.  116. 

g  1064  (Mo.App.)  In  an  action  on  an  insur- 
ance policy,  where  plaintiff  claimed  the  proceeds 
by  reason  of  the  representation  of  the  agent,  an 
instruction  erroneously  submitting  the  question 
to  the  jury  whether  the  defendant's  policies 
were  payable  to  the  persons  presenting  them 
heUl  harmless  to  defendant,  merely  requiring  the 
jury  to  find  more  than  entitles  plaintiff  to  re- 
cover.— Wallace  v.  Prudential  Ins.  Co.  of 
America,  157  S.  W.  1028. 

{  1064  (Tex.Civ.App.)  Error  in  a  charge  not 
reasonably  calculated  to  injure  the  complaining 


party  will  be  held  harmless.- Ft  Worth  ft  D. 
C.  By.  C!o.  ▼.  Carutbers,  157  S.  W.  23a 

i  1066  (Ark.)  Error  in  submitting  at  defend- 
ant's request  the  issue  of  ptozimate  canae  in 
an   action    for   damages    for   the   killing  of  a 

ferson  on  its  tracks,  where  the  issue  under  the 
iOokout  Statute  of  May  26,  1911  (Acts  1911. 
p.  276),  was  negligence  in  not  keeping  the  pre- 
scribed lookout,  held  not  prejudicial  to  the  de- 
fendant—St Louis  &  S.  F.  R.  Co.  t.  Cham- 
pion, 137  S.  W.  40a 

I  1066  (Ky.)  Where  the  question  of  title  to 
an  easement  is  withdrawn  from  the  jury,  error 
in  instructions  as  to  the  title  Is  harmless^ — 
Cooper  v.  Washington,  157  S.  W.  1. 

I  1066  (Tex.Civ.App.)  Error  in  charging,  in  an 
action  for  damages  for  fraudulent  representa- 
tions as  to  the  value  of  corporate  stock  pur- 
chased, to  allow  plaintiff  the  difference  between 
the  value  of  what  $10,000  worth  of  stock  would 
have  been  worth,  if  the  statements  as  to  Talne 
had  been  true,  and  its  actual  value  was  not 
harmless,  though  the  evidence  showed  the  value 
of  the  stock  as  represented  to  be  $10,000.  its 
par  value,  which  was  the  amount  paid,  where 
the  evidence  also  showed  that  the  good  will  of 
the  business  had  substantial  value. — Beckwith 
V.  Powers,  157  S.  W.  177. 

g  1066  (Tex.Civ.App.)  The  refusal  of  in  in- 
struction inappropriate  to  the  issues  is  not  prej- 
udicial error.— Ft  Worth  &  D.  C.  Ry.  Co.  v. 
Carutbers,  157  S.  W.  23a 

{  1066  (Tex.Civ.App.)  In  an  action  for  crim- 
inal conversation,  where  there  was  no  evidence 
of  the  wife's  lewdness  before  her  liaison  with 
defendant,  the  giving  of  an  instruction  that 
previous  lewdness  would  not  entirely  defeat 
plaintiff  in  his  right  to  recovery,  but  would  re- 
duce the  damages,  was  not  prejudicial  to  de- 
fendant— Swearingen  v.  Bray,   157  S.  W.  9Si. 

i  1068  (Mo.)  Where  the  damages  awarded  in 
an  action  for  i>er6onal  injuries  did  not  exceed 
proper  compensation  for  the  injuries  sustained, 
the  error  in  submitting  the  question  of  loss  of 
earnings  did  not  affect  the  result  and  must,  a.s 
required  by  Rev.  St  1909.  i  2082.  be  disregard- 
ed.—King  T.  City  of  St  Louis.  157  S.  W.  40S. 

i  1068  (Mo.App.)  In  an  action  against  two  de- 
fendants, an  instruction,  submitting  a  form  of 
verdict,  which  merely  left  a  blank  for  the  writ- 
ing in  of  the  names  of  the  defendants,  held  not 
prejudicial;  the  verdict  clearly  being  for  the 
right  party.— Borkowski  t.  Janicke,  157  S.  W. 
125. 

i  1068  (Tex.Civ.App.)  Where  several  specific 
acts  of  negligence  are  relied  upon  for  recovery, 
and  the  evidence  is  sufficient  to  warrant  a  find- 
ing upon  any  two  or  more  of  them,  it  is  harm- 
less error  for  the  court  to  refuse  an  instruction 
directing  a  finding  in  favor  of  defendant  on  one 
alone,  where  there  is  a  general  verdict  in  behalf 
of  plaintiff. — San  Antonio  &  A.  P.  Ry.  Co.  v. 
Tucker,  157  S.  W.  175. 

i  1068  (Tex.Civ.App.)  An  instruction  giving  a 
definition  of  ordinary  care  the  very  reverse  of 
the  law,  if  not  harmless  because  of  the  error  be- 
ing 80  obvious  that  it  could  not  have  misled, 
could  not  have  prejudiced  defendant:  the  evi- 
dence authorizing  an  instructed  verdict  against 
it  on  the  issue  of  liability.— Texas  &  N.  O.  R. 
Co.  V.  Drahn,  157  S.  W.  282. 

I  1070  (Tex.Civ.App.)  Error  which  affects 
only  the  amount  of  damages  is  harmless,  \rtiere 
there  is  no  contention  that  the  verdict  was  ez- 
cessive.— El  Paso  Electric  Ry.  Co.  v.  Mebus. 
157  S.  W.  955. 

8  1071  (Tex.CivApp.)  Where  full  sUtements 
of  facts  are  filed,  the  failure  of  the  lower  court 
to  file  findings  and  conclusions  must  be  disre- 
garded in  the  absence  of  an  affirmative  showing 
that  appellant  was  prejudiced  by  such  failure- 
— Fanners'  State  Bank  of  Quanah  v.  Fanner, 
157  S.  W.  283. 

8  1071  (Tex.Civ.App.)  Any  error  in  finding 
that  plaintiff  failed  to  show  that  the  land  was 
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included  in  the  bonndaries  of  Ub  section  was 
harmless  to  plaintiff  where  the  court's  finding 
was  in  defendants'  favor  under  the  ten  years 
statute  of  limitations.— Sanders  ▼.  Moore,  167 
S.  W.  441. 

g  1071  (Tex.Civ.Aj)p.)  A  .finding  that  defend- 
ant was  a  corporation  instead  of  a  partnership 
was  harmless,  if  erroneous,  where  judgment 
was  rendered  against  it  as  a  partnership, — 
Walker  Grain  Co.  v.  Hood  County  Mill  & 
Elevator  Co.,  157  S.  W.  444. 

{  1073  (Ky.)  Where,  In  a  suit  by  a  surriving 
partner  for  the  settlement  of  the  firm,  it  ap- 
peared that  firm  assets  not  realized  on  were 
practically  worthless,  a  judgment  for  the  sur^ 
viving  partner  against  the  estate  of  the  de- 
ceased partner  before  all  the  firm  assets  were 
converted  into  cash  was  not  prejudicial. — Mar- 
cum's  Adm'r  t.  Marcum,  157  S.  W.  1101. 

(D  Krror  'Waived  In  Appellate  Court. 

]  1077  (Ark.)  The  failure  to  file  an  afiSdavit 
for  appeal  withiq  four  days  after  the  appeal 
was  granted  by  the  county  court  was  waived 
by  appearance  in  the  circuit  court  and  taking 
substantive  steps  without  moving  to  dismiss  the 
appeal  on  that  ground.— J.  B.  Wulff  et  al. 
Drainage  Dist.  No.  4  v.  Davis,  157  S.  W.  384. 

S  1078  (Ky.)  Where  the  brief  of  appellant  does 
not  point  out  any  errors  in  the  judgment  appeal- 
ed from,  or  assign  any  reason  why  it  should  be 
reversed,  the  court  will  affirm  It— Brown  t. 
Daniels,  157  S.  W.  3. 

(K)  Sabaeqaent  Appeal*. 

f  1099  (Ky.)  A  ruling  on  a  former  appeal 
that  the  verdict  was  flagrantly  against  the  evi- 
dence is  the  law  of  the  case  on  a  subsequent 
appeal,  where  the  evidence  was  the  same  on 
the  second  trial.— Cincinnati,'  N.  O.  &  T.  P. 
Ry.  Co.   V.  Martin,  157   S.   W.  710. 

S  1099  (Mo.)  A  ruling  on  a  former  appeal 
that  the  record  afforded  ample  evidence  on 
which  to  submit  to  the  jury  the  question 
whether  the  alleged  contract  for  the  sale  of 
ties  was  made  between  plaintiff  and  defendant 
is  conclusive  upon  a  subsequent  appeal  in 
which  the  record  is  exactly  the  same. — Bag- 
nell  Timber  Co.  v.  Missouri,  K.  &  T.  Ry.  Co., 
157  S.  W.  497. 

A  reversal  and  remand  upon  a  former  ap- 
peal for  failure  of  the  court  to  give  two  in- 
structions at  plaintiff's  instance  is  conclusive 
as  to  the  correctness  of  such  instructions  on  a 
subsequent  appeal,  identical  except  as  to  chang- 
es necessary  to  transform  them  from  declar- 
ations of  law  into  instructions. — Id. 

S  1099  (Mo.App.)  A  decision  by  the  Supreme 
Court  on  certiorari  by  one  of  defendants  to 
quash  an  order  removing  the  cause  to  the  fed- 
eral codrt,  that  both  of  defendants  were  liable 
under  a  certain  state  statute  and  the  cause 
was  not  removable,  was  the  law  of  the  case 
which  must  foe  followed  on  a  subsequent  appeal 
to  the  Court  of  Appeals.— Tba  t.  Chicago,  B. 
&  Q.   R.  Co.,  157  S.  W.  675. 

{  1099  (Mo.App.)  A  determination  on  a  prior 
appeal  that  a  landlord  having  been  negligent  in 
voluntarily  making  repairs,  which  resulted  in 
injury  to  a  tenant,  was  liable,  held  the  law  of 
the  case  on  appeal  after  retrial.— Finer  t.  Nich- 
ols, 157  S.  W.  1023. 

XVn.  DETERMINATION  AND  DISPO- 
SITION OF  CAUSE. 

(B)  Afflrmaaee, 

1 1 133  CI^ez.CiT.App.)  Where  assignments  of 
error  are  not  sufficient  to  present  the  case  on 
appeal,  and  an  examination  of  the  record  dis- 
closes no  fundamental  error,  the  judgment 
must  be  affirmed.— Irving  t.  Texas  &  P.  Ry. 
Co.,  157  S.   W.  752. 

{1135  (Tex.Civ.App.)  Where  the  assignments 
of  error  cannot  be  considerod,  and  no  funda- 


mental error  appears,  the  judgment  will  be  af- 
firmed.—Cain  V,  Delaney,  157  S.  W.  751. 

S  1 140  (Mo.App.)  Where,  under  the  policy  of 
insurance  sued  on,  defendant  was  entitled  to 
have  ¥25  deducted  from  its  liability  when  de- 
tertnined,_  and  the  jury  returned  a  verdict  for 
the  full  liability,  a  remittitur  may  be  allowed  to 
prevent  reversal  on  appeal.— Stix  v.  Travelers' 
Indemnity  Co.  of  Hartford,  Conn.,  167  S.  W. 
870. 

(C)  Modification. 

I  1 151  (Mo.App.)  A  judgment  will  be  modified 
to  correct  error  in  the  amount  of  interest  al- 
lowed, though  the  error  was  not  pointed  out  in 
the  trial  court— Fellows  v.  Dorsey,  157  S.  W. 
995. 

(D)  Rexeraal. 

§  1 170  (Mo.App.)  Exclusion  of  question  asked 
plaintiffs  principal  witness  on  cross-examina- 
tion as  to  whether  be  had  been  paid  by  plain- 
tiff for  his  services  for  the  purpose  of  showing 
his  interest  in  the  suit  held  not  reversible  er- 
ror under  Rev.  St  1909,  j|  2082,  because  it  did 
not  materially  affect  the  merits  of  the  action. — 
Kingston  v.  Roberts,  157  8.  W.  1042. 

I  1 173  (Tex.Civ.App.)  A  reversal  as  to  two  of 
the  defendants,  jointly  sued  and  jointly  liable, 
would  work  a  reversal  as  to  all  of  the  defend- 
ants and  a  vacation  of  the  entire  judgment 
against  them.— Beckwith  v.  Powers,  157  S.  W. 
177. 

S  1 173  (Tex.Civ.App.)  On  a  reversal  of  a  judg- 
ment against  two  defendants,  the  court  could 
not  affirm  as  to  a  third  defendant,  although  po 
error  was  assigned  to  the  direction  of  a  verdict 
for  it,-  since  there  can  be  but  one  final  judg- 
ment—Texaa  ft  P.  Ky.  Co.  V.  Crowder,  157  S. 
W.  281. 

I  1175  (Tex.Civ.App.)  Upon  reversal  of  judg- 
ment for  plaintiff,  in  action  for  death  of  employ^, 
judgment  held  to  be  rendered  for  defendant  as 
permitted  by  Rev.  St.  1895,  art.  1027,  where 
the  undisputed  evidence  showed  that  defendant 
was  not  liable  and  the  evidence  had  been  fully 
developed.— William  Miller  ft  Sons  Co.  v.  Way- 
man,  157  S.  W.  197. 

S  1175  (Tex.Civ.App.)  Where  the  court  er- 
roneously dismissed  a  cross-action  without  preju- 
dice, for  insufficiency  of  the  evidence,  instead  of 
rendering  judgment  on  the  merits,  and  gave  as 
its  reason  therefor  that  the  facts  were  not  fully 
developed,  upon  a  reversal  the  cause  would  be 
remanded  for  a  new  trial  instead  of  rendering 
judgment— Reeves  v.  Bomar,  157  S.  W.  275. 

APPEARANCE. 

See  Appeal  and  Error,  i  1037;  Diamissal  and 
Nonsuit 

APPLIANCES. 

See  Master  and  Servant  IS  101-129. 

APPOINTMENT. 

See  Clerks  of  Courts ;  Executors  and  Adminis- 
trators, S  11. 

APPROVAL 

See  Sales,  SI  23,  16.VA. 

ARBITRATION  AND  AWARD. 

See  Exchanges. 

ARGUMENT  OF  COUNSEL. 

See  Appeal  and  Error,  H  231,  088,  1060 ;  Crim- 
inal Law,  81  718-730,  1000;  New  Trial,  S 
29;   Trial,  88  120-133. 

ARMY  AND  NAVY. 

See  Pensions ;  States,  1 131 :  Statutes,  S  77. 
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ARREST. 

See  Bail ;  False  ImpriMnment ;  Municipal  Cor- 
porations, i  183, 

ASSAULT  AND  BATTERY. 

See  Homicide,  If  169,  171.  176,  257,  268,  282, 
292,   300:     Municipal  Corporations,   {   183; 
Rape,  i  16;  Robbery,  I  24 ;   Sheriffs  and  Con- 
*^-      16;  Trial,  1 181. 


sUl 


I.  OTVUt  UABILXTT. 


(A)   Acta  ConatltvtlnK  Asaanlt  or  Batterr 
and  I^labilltr  Therefor. 

1 3  (Mo.App.)  Any  application  of  unlawful 
force  to  another  constitutes  an  assault  and  bat- 
tery, and  the  intent  is  immaterial. — Booher  t. 
Trainer,  157  S.  W.  848. 

it  10  (Mo.App.)  A  master  has  no  authority 
to  chastise  his  servant,  no  ntatter  how  flagrant 
his  violation  of  duty  may  be. — ^Dlz  v.  Martin, 
157  S.  W.  133. 

A  woman  who  stood  in  loco  parentis  to  a 
young  girl  is  liable  for  malicious  assault  in 
so  cruelly  beating  and  pounding  for  a  mere 
breach  of  decorum  that  she  did  not  recover 
for  more  than  two  weeks. — Id. 

<B)  Aetloma. 

940  (Mo.App.)  An  award  of  $800  actual  and 
$200  punitive  damages  for  an  assault  made 
upon  a  minor  child  by  a  woman  with  whom 
she  was  living  held  excessive  by  $200,  where 
the  child  recovered  in  two  weeks. — IHx  t. 
Martin,  157  S.  TV.  133. 

XZ.   OBIMIirAZ.    BESPONSZBIZJTT. 
(A)  OSoBses. 

ISO  (Ark.)  Under  Kirby's  Dig.  |  1583,  de- 
fining an  assault  as  an  unlawful  attempt,  cou- 
pled with  present  ability,  to  commit  a  violent 
injury,  the  intention  and  the  ability  to  commit 
a  battery  are  necessary  to  constitute  an  assault 
—Wells  T.  State,  157  8.  W.  389. 

Accused,  drawing  a  knife  and  threatening  to 
cut  prosecutor's  throat  and  advancing  on  him, 
need  not  attempt  to  follow  the  prosecutor  as  he 
runs  away,  to  be  guilty  of  assault.— Id. 

i  67  (Mo.App.)  Under  Rev.  St.  1909,  §  4484. 
defining  assault,  a  person  cannot  be  guilty  of 
the  offense  in  defending  himself  against  an  at- 
tack, so  long  as  be  does  not  use  unreasonable 
force,  where  the  blow  alleged  to  constitute  the 
assault  was  struck  while  prosecutor  was  still 
pressing  him.— State  v.  Tritch,  157  S.  W.  84a 

That  defendant,  in  striking  prosecutor  with 
his  lantern,  cut  prosecutor's  scalp  while  de- 
fending against  an  attack  by  prosecutor,  did 
not  show  that  defendant  used  unreasonable 
force,  and  was  insufficient  to  constitute  a  crim- 
inal assault.- Id. 

(B)  Proseentlon  and  Pamlshment. 

{91  (Ark.)  Evidence  held  to  support  a  con- 
viction of  assault— Wells  ▼.  State,  157  S.  W. 
389 

ASSESSMENT. 

See  Insurance,  I  865;  Municipal  CorporationB, 
H  444-571 ;  Taxatix)n,  S  317. 

ASSETS. 

See  Bzecnton  and  Administratoia,  |  SSL 

ASSIGNMENT  OF  ERRORS. 

See  Appeal  and  Brror,  ||  719-750,  757,  758, 
877,  1133 ;  Criminal  Law,  {  1129. 

ASSIGNMENTS. 

See  Assignments  for  Benefit  of  Creditors; 
Fraudulent  Conveyances;  Insurance,  §  222; 
ILiimitation  of  Actions,  i  29;  Vendor  and  Pur- 
chaser, I  237. 


X.  BEQTTISnXS  AHB  VAUBXTT. 

(A)  Fropertr>  Batatea,  and  RlKhta  Aaaisa- 
able. 

{25  (Ky.)  The  right  to  set  aside  a  deed  for 
fraud  is  personal  and  not  the  subject  of  as- 
signment; hence  one  who  purchased  a  title 
bond  to  Uind  with  knowledge  that  a  deed  void- 
able for  fraud  Iiad  been  given  and  recorded 
cannot  maintain  an  action  to  cancel  the  same 
against  the  will  of  the  grantor. — Stewart  v. 
Stewart  157   S.  W.   706. 

Civ.  Code  Prac.  (  20,  providing  that,  if  the 
right  of  the  plaintiff  be  transferred  during  tlie 
pendency  <rf  the  action,  the  court  may  allow 
the  assignee  to  be  substituted,  applies  only  to 
rights  transferred  while  the  action  is  pendin;, 
and  does  not  authorise  the  assignment  of  a 
grantor's  right  to  have  a  deed  obtained  by 
fraud   set  aside.— Id. 

ASSIGNMENTS  FOR  BENEFIT  OF 
CREDITORS. 

See  Bankruptcy. 

X.  BEQUXSITES  AHS  VAI.IDITT. 

(A)  Hatnre    and    Baaenttala    of  Traata   for 
Creditors. 

{ 32  (Ark.)  An  assignment  for  the  benefit  of 
creditors,  made  under  an  agreement  with  the 
creditors  that,  in  consideration  of  the  receipt 
of  their  pro  rata  parts  of  the  proceeds  of  the 
sale  of  the  property  assigned,  they  will  execute 
a  release  in  full,  is  not  supported  by  any  new 
consideration  passing  at  the  time  of  the  assign- 
ment-Ross V.  Hodges,  157  S.  W.  391. 

XZ.  OOKBTBTTOXXOlf  AND  OPEBATXOH 
IN  6ENEBAI.. 

I  184  (Ark.)  Neither  an  assignee  for  the  bene- 
fit of  creditors  nor  the  creditors  are  purchasers 
for  a  valuable  consideration  without  notice  as 
against  prior  equitable  liens  unless  some  con- 
sideration passed  at  the  time  of  the  assign- 
ment—Ross V.  Hodges,  157  S.  W.  391. 

Where  a  conveyance  for  the  benefit  of  credi- 
tors was  made  pursuant  to  a  contract  stipulat- 
ing tliat  the  conveyance  should  not  take  elfe<-t 
until  each  creditor  bad  agreed  to  accept  the 
land  conveyed  in  settlement  of  all  sums  due. 
and  some  of  the  creditors  did  not  sign  a  re- 
lease, the  creditors  did  not  acquire  any  rights 
under  the  conveyance  as  against  a  holder  of  a 
prior  equity. — Id. 

ASSOCIATIONS. 

See  Beneficial  Aaaoeiations ;  Ezchanfca. 

ASSUMPSIT,  ACTION  OF. 

See  Work  and  Labor. 

ASSUMPTION. 

Of  risk,  see  Master  and  Servant,  H  217-226, 
273,288. 

ATTACHMENT. 

See  Carriers,  |  68;   Bxecntion;   Oamiahment; 
Homestead ;  Pleading,  1 46. 

V.  X^VT.  ZiIEN,  AND  CUSTOST  AN1> 

DisposrrioN  of  pbopertt. 

{202  (Tex.CiT.App.)  Where  part  of  cattle  at- 
tached did  not  belong  to  defendant  and  a  third 
person  sued  plaintiff  for  such  levy,  it  is  error 
to  order  all  the  proceeds  of  the  sale  of  the  cat- 
tle to  be  turned  over  to  the  plaintiff  in  attad- 
ment— Lester  v.  Riley,  157  S.  W.  458. 

VH.   QUASHTNG^   VACATING.    PlSaO. 
I.imON.   OB  ABANDONMENT. 

{257  (Ky.)  Evidence  in  attachment  proceed- 
ings liad  on  affidavit,  alleging  that  defendant 
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had  concealed  himself  so  that  summons  could 
not  be  served  upon  him,  held  to  show  such 
concealment.— George  B.  Keith  Co.  ▼.  Hummel, 
157  S.  W.  017. 

Vm.   OI^IMS  BT  THIBD  PEB80N8. 

g292  (McApp.)  A  settlement  as  to  other 
claims  by  the  debtor  and  interpleader  in  attach- 
ment, which  did  not  affect  the  claim  of  the 
interpleader  to  the  property  attached,  is  no  de- 
fense to  the  intervention — ^A.  J.  Poor  Grain  Co. 
V.  Franlte  Grain  Co.,  157  S.  W.  840. 

1 293  (Mo.App.)  In  an  action  of  attachment, 
where  an  interpleader  claims  the  property,  a 
compromise  between  the  defmdant  and  the  in- 
terpleader cannot  be  considered  in  favor  of  the 
plaintiff,  unless  specially  pleaded.— A.  J.  Poor 
Grain  Co.  t.  Franlte  Grain  Co.,  167  S.  W.  840. 

ATTEMPT. 

See  Criminal  Law,  |  44. 

ATTORNEY  AND  CLIENT. 

See  Appeal  and  Error,  |  47 ;  Chami>erty  and 
Maintenance ;  Colleges  and  Universities;  Con- 
atitutionai  Law,  |  48;  Continoance;  Crimi- 
nal Law,  H  614,  718-730,  1099;  District 
and  Prosecuting  Attorneys;  Evidence,  {§  20, 
437;  Executors  and  Administrators,  {  227; 
Insurance,  |  602 ;  Interpleader,  I  31;  Judg- 
ment, i  60;  Libel  and  Slander,  {§  7,  10; 
Trial,  U  120-133. 

n.  BETAIHEB  AlTD  AUTHOBXTT. 

S  70  (Mo.)  A  dul^  licensed  and  practicing  at- 
torney's authority  is  presumed  until  challenged, 
and    the   burden    of   disproving    it   is    on    the 

Sarty  questioning  it,  except  where  the  client 
enies  the  authority,  when  the  burden  is  on 
the  attorney.— Riley  v.  O'Kelly,  157  S.  W.  566. 
S7I  (Mo.)  The  defendants  in  an  action  could 
not  challenge  the  authority  of  plaintiff's  attor- 
ney to  represent  one  of  the  plaintiffs  by  mere- 
ly offering  evidence  on  the  trial  that  he  had 
not  been  exi>ressly  authoriEed,  but  should  have 
challenged  his  authority  by  a  motion  support- 
ed by  affidavits.— RUey  ▼.  O'Kelly,  157  S.  W. 
666. 

XV.  cobcpensaAon  ahb  xjbh  of 

ATTOBHET. 
(A)  Fee*  niid  Other  Remuneration. 

I  134  (Mo.App.)  An  attorney  who  is  dis- 
missed for  failure  to  perform  his  duties  is  not 
entitled  to  a  contingent  fee  for  which  he  has 
contracted.— Taylor  v.  Perkins,  157  S.  W. 
12i 

{  147  (Mo.Appw)  An  attorney,  in  the  absence 
of  statute,  has  a  right  to  contract  for  a  con- 
tingent fee  without  an  agreement  to  pay  costs. 
—Taylor  v.  Perliins,  157  S.  W.  122. 

1 150  (Mo.App.)  Where  a  client  compromises 
his  case  and  settles  it  with  or  without  the 
consent  of  his  attorneys,  the  amount  of  their 
fee  will  be  liquidated  by  such  settlement- 
Belch  V.  Schott,   157   S.   W.   658. 

A  written  contract  by  which  plaintiffs  as  at- 
torneys were  to  establish  a  will  under  which 
defendant  took  practically  the  whole  of  a  $.'iO,- 
000  estate,  to  which  he  was  entitled  to  a  one- 
quarter  interest  apart  from  the  will,  construed, 
and  Arid,  that  on  his  compromise  by  which 
he  recrived  one-half  of  the  estate  plaintiffs 
were  entitled  to  the  agreed  percentage  only  on 
the  amount  received  by  him  above  what  he 
was  entitled  to  under  the  law. — Id. 

(B)   Lien. 

{  1 72  (Mo.)  The  Attorney's  Lien  Act,  i  1,  is 
constitutional.— Whitpcotton  v.  St.  Louis  &  H. 
Ry.  Co.,  157  S.  W.  776. 


I  180  (Mo.)  Where  no  notice  in  writing  of  a 
contract  between  an  attorney  and  his  client  was 
served  on  defendant,  as  provided  by  Rev.  St. 
1909,  f  965,  but  defendant  had  the  notice  im- 
plied by  the  bringing  of  a  suit  in  which  he  ap- 
peared as  an  attorney  of  record  under  section 
964,  the  Attorney's  Lien  Act  operated  in  favor 
of  deceased.— Whitecotton  v.  St.  Louis  &  H. 
Ry.  Co.,  157  S.  W.  776. 

il90  (Mo.)  The  Attorney's  Lien  Act  does  not 
e  away  from  a  client  the  right  of  making 
an  adjustment  and  giving  an  acquittance  sub- 
ject to  his  attorney's  right  to  the  value  of  his 
lien,  so  that,  where  there  was  a  complete  settle- 
ment between  the  client  and  defendant,  the 
measure  of  the  attorney's  recovery  against  the 
defendant  was  his  contract  percentage  of  the 
sum  actually  received  by  the  litigant— White- 
cotton  V.  St  Louis  &  H.  Ry,  Co.,  167  S.  W. 
776. 

ATTORNEY  GENERAL 

See  Colleges  and  Universities. 

AUTHORITY. 

See  Attorney  and  Client  H  70,  71;  Executors 
and  Admmistrators,  {  148;  Principal  and 
Agent,  §  101. 

AUTOMOBILES. 

See  Beneficial  Associations;  Insurance,  |§  424, 
668;  Mnnicipal  Corporations,  {g  706,  706. 

BAIL 

XI.  IH  OBIHINAI.  PBOSEOITTIOITg. 

152  (Tex.Cr.App.)  Bail  fixed  at  $20,000,  in 
a  prosecution  for  robbery  by  the  use  of  fire- 
arms, held  excessive,  and  to  be  reduced  to  S5,- 
000.— Ex  parte  Ross,  157  S.  W.  496. 

i  58  (Tex.Cr.App.)  Under  Code  Cr.  Proc. 
1911,  art  321,  a  bail  bond  in  a  prosecution  of 
accused  for  bigamy,  reciting  that  accused  was 
charged  with  a  felony,  constitutes  a  sufficient 
description  of  the  offense ;  and  it  was  not  neces- 
sary that  it  should  recite  that  the  justice  before 
whom  the  complaint  had  been  filed  had  admit- 
ted accused  to  bail  and  fixed  the  amount  of  the 
bond.— Holley  v.  State,  157  S.  W.  937. 

i  62  (Tex.Cr.App.)  The  date  a  bail  bond  was 
signed  and  dated,  and  not  the  time  it  was  taken 
and  approved  by  the  sheriff,  is  the  date  of  the 
bond.— Ilolley  v.  State,  157  8.  W.  937. 

§  77  (Tex.Cr.App.)  A  judgment  nisi,  in  a  pro- 
ceeding on  a  bail  bond,  should  so  describe  the 
bond  as  to  identify  it,  and  it  is  better  that  it 
should  also  state  the  date  of  the  bond,  though 
this  is  not  strictly  essential.- Holley  v.  State, 
167  8.  W.  987. 

In  case  of  a  mistake  in  a  judgment  nisi  in 
scire  facias  on  a  bail  bond,  it  may  be  amended 
by  a  judgment  of  the  court — Id. 

1 88  (Tex.Cr.App.)  The  citation  in  a  scire  fa- 
cias proceeding  on  a  bail  bond  is  to  give  notice 
to  the  sureties  before  a  final  judgment  can  be 
rendered  on  the  l>ond  and  judgment  nisi,  and 
also  serves  as  the  pleading  of  the  state,  based 
on  the  judgment  nisi. — Holley  v.  State,  157  S. 
W.  937. 

In  case  of  a  mistake  in  a  citation  in  scire  fa- 
cias on  a  bail  bond,  it  may  be  amended  on  be- 
half of  the  state.— Id. 

Where  a  citation  on  scire  facias  on  a  bail 
bond  did  not  recite  the  date  of  the  bond,  as  re- 
quired by  Code  Cr.  Proc.  1911,  art  401,  it  was 
fatally  defective.— Id. 

1 89  (Tex.Cr.AppO  Sureties  on  a  bail  bond  in 
scire  facias  proceedings  held  not  entitled  to  de- 
fend on  the  ground  that  the  principal  did  not 
appear  by^  reason  of  sickness  or  otiier  uncon- 
trollable circumstances,  as  provided  by  Code  Cr. 
Proc.  1911,  art.  500,  unless  such  defense  was 
pleaded.— Holley  v.  State,  157  S.  W.  937. 
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BAILMENT. 

See  Banks  and  Bankintr,  {{  121-130;   Carriers, 
IS  58-194 ;   Embezzlement 

BANKRUPTCY. 

See  Assignments  tor  Benefit  of  Creditors. 

m.   ASSIGNICXNT,  ADBaNISTBATION. 

Ann  DISTRIBnTION  OF  BANK- 

BITPT'S  ESTATE. 

(D)  AdmiiitBtratlon  of  Bstate. 

S268  (Mo.App.)  One  by  buying  property  at 
the  sale  of  a  trustee  in  bankruptcy,  subject  to 
the  lien  of  a  iportgage  thereon,  does  not  as- 
sume payment  of  the  mortgage  debt,  but  be- 
comes owner  of  the  property  subject  to  the  in- 
cumbrance.— Kerman  v.  Leeper,  157  S.  W.  984. 

There  being  two  liens  on  property,  subject  to 
which  the  holder  of  the  senior  lien  buys  it,  at 
sale  of  a  trustee  in  bankruptcy,  existence  of  the 
junior  lien  prevents  destrnction  by  merger  of 
nis  lien. — Id. 

BANKS  AND  BANKING. 

See  Carriers,  {  58. 

n.  BAJTXINO  COBPOBATIONS  AKD 
ASSOCIATIONS. 

(D)   Officer*  and  Agents. 

{ 54  (Ky.)  Under  Ky.  St.  {  583,  limiting  the 
amount  a  bank  may  loan  to  individuals  or  di- 
rectors without  and  with  security,  and  Ky. 
St.  §  598,  providing  that  the  directors  who 
knowingly  permit  a  violation  of  the  bank  law 
shall  be  liable  for  injuries  resulting  to  the  cred- 
itors or  stockholders,  the  directors  ar^  liable 
only  for  the  excess  of  a  secured  debt  over  the 
amount  allowed,  but  are  liable  for  the  entire 
unsecured  debt  in  excess  of  the  permitted 
amount.— Wickliffe  v.  Turner,  167  S.  W.  1125. 

Ky.  St.  fl  683,  698,  making  bank  directors  li- 
able for  loans  in  excess  of  a  permitted  amount, 
are  for  the  benefit  of  the  bank,  its  depositors 
and  stockholders,  and  will  be  liberally  construed 
to  promote  their  purpose. — Id. 

Under  Ky.  St.  i  697,  expressly  giving  stock- 
holders a  right  of  action  to  recover  for  their 
loss,  a  stocknolder  may  sue  in  her  own  name 
against  the  directors  of  a  bank  for  loss  occa- 
sioned by  the  violation  of  the  requirements  of 
Ky.   St.  i  683,   limiting  the  amount  of  loan*. 

Where  a  bank  purchased  warrants  of  a  city 
to  an  amount  in  excess  of  the  limit  of  indebted- 
ness prescribed  by  Ky.  St  {  683,  the  directors 
are  liable. — Id. 

m.  nmcTiONs  and  DEAi.iifas. 

(C)   Deposits. 

I  121  (Mo.App.)  An  entry  of  a  denosit  in  a 
depositor's  passbook  is  only  prima  facie  evidence 
of  a  deposit  of  the  amount  subject  to  be  check- 
ed upon.— Southwest  Nat.  Bank  of  Kansas  City 
T.  Bfouse,  157  S.  W.  809. 

{  127  (Slo.App.)  Property  in  a  check  vests  in 
a  bank  only  when  it  becomes  responsible  for 
the  amount  to  the  depositor. — Southwest  Nat. 
Bank  of  Kansas  City  v.  House,  157  S.  W.  809. 

i  ISO  (Tenn.)  Where  a  ^ardian,  holding  a 
check  representing  guardianship  funds,  deposit- 
ed it  to  bis  personal  credit  in  a  bank  knowing 
the  facts,  the  entry  was  a  conversion  on  by  the 
guardian  and  the  bank,  and  it  became  a  trus- 
tee, relieved  from  an  accounting  only  by  the 
guardian  faithfully  administering  the  fund  for 
the  wards.- United  States  Fidehto  &  Guaran- 
ty Co.  V.  People's  Bank,  157  S.  W.  414. 

(B)   Loaaa   aad   Dlseoaata. 

I  179  (Ky.)  Where  one,  not  an  officer,  is  per- 
mitted to  become  indebted  to  a  bank  in  excess 
of  the  amount  limited  by  Ky.  St.  I  5.%t,  the 
fact  tliat  another  signs  the  notes  as  surety,  and 


that  the  principal  debtor  gav«  the  siucty  a 
mortgage  covering  part  of  the  debt,  does  not 
satisfy  the  requirement  of  the  statute  for  col- 
lateral security  or  a  mortgage  to  the  bank. — 
Wickliffe  v.  Turner,  157  S.  W.  1125. 

{  180  (Ky.)  Under  Ky.  St  |  683,  leqniiing  a 
loan  to  a  director  amounting  to  more  than  10 
per  cent  of  the  capital  stock  of  the  bonk,  to 
be  secured  by  mortgage  on  property  worth 
double  the  amount  of  the  excess,  a  mortgage  of 
land  subject  to  prior  lien  held  not  sufficient  se- 
curity to  satisfy  the  statute.— Wickliffe  t.  Turn- 
er, 157  S.  W.  1125. 

BAR. 

See  Judgment,  (|  574-732. 

BATTERY. 

See  Assault  and  Battery. 

BENEFICIAL  ASSOCIATIONS. 

See  Insurance,  M  693-825. 

1 10  (Ky.)  A  member  of  an  incorporated  fu- 
neral directors'  association,  who  uses  an  auto 
veUcIe  for  the  transportation  of  bodies  of  pau- 
pers, is  not  liable  to  suspension  from  the  asso- 
ciation for  the  violation  of  a  resolution  forbid- 
ding the  use  of  auto  vehicles  for  funeral  pur- 
poses.— Funeral  Directors'  Ass'n  t,  Bax,  157  & 
Wr922. 


BEQUESTS. 


See  Wills. 


BETTING. 

See  Gaming. 

BIAS. 

See  Jury,  g|  90-120;    Witnesses,  |S  372,  374. 

BILL  OF  EXCEPTIONS. 

See  Exceptions,  Bill  of. 

BILL  OF  UDING. 

See  Carriers,  U  58-69,  218. 

BILLS  AND^  NOTES. 

See  Appeal  and  Error,  {  1050;  Banks  and 
Banking,  f  127 ;  Evidence,  {  ^HO  ;  Executors 
and  Administrators,  ^  287:  Garnishment,  f 
88;  Judgment,  il  46,  60,  63,  461,  593 ;  Prin- 
cipal and  Surety,  |  l84;  Subrogation;  Trial, 
S  170. 

V.  BIGHTS  AKD  XJABUJTIES  OM  IN. 
DOB8EMENT  OB  TBAN8FES. 

(B)  Indoraemeat  for  Transfer. 

1 293  (Ky.)  The  purpose  of  an  indorsement 
without  recourse  is  to  transfer  the  title  to  the 
instrument  without  creating  any  personal  lia- 
bility on  the  part  of  the  indorser. — Goolrick  v. 
Wallace,  157  S.  W.  920. 

(D)  Bona  Plde  Pnrehasera. 

I  339  (Mo.App.)  Bank  which  allowed  a  depos- 
itor to  draw  against  a  large  check  deposited,  be- 
fore receiving  an  answer  from  bank  on  w^bich 
it  was  drawn  to  the  customary  inquiry  whether 
it  was  good,  held  not  a  purchaser  in  the  usual 
course  of  business. — Southwest  Nat  Btuik  of 
Kansas  City  v.  House,  157  S.  W.  809. 

Vm.  ACTIONS. 

1497  (Mo.App.)  A  bank  receiving  a  dteck 
from  a  depositor,  who  had  obtained  it  by  fraud, 
had  the  burden  of  showing  that  at  the  time  it 
sustained  a  loss  by  the  payment  of  the  depos- 
itor's own  check  against  it,  before  certification 
or  collection  of  the  check,  it  had  acquired  it  in 
due  course,  so  that  under  Rev.  St  1909,  | 
10027,  it  took  it  free  from  defenses  available  to 
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prior  parties  among  themselves.— Southwest 
Nat.  Bank  of  Kansas  Gitr  T.  House.  167  S.  W. 
809. 

BOARDS. 

See  Counties,  ||  49,  SO ',  Ehcchanges ;  Municipal 
Corporations,  |i  217,  218 ;  Schools  and  School 
Districts,  »  li  159. 

BONA  FIDE  PURCHASERS. 

See  Bills  and  Notes,  {  339;  Vendor  and  Pur^ 
chaser,  §§  231,  237. 

BONDS. 

See  Appeal  and  EJrror,  H  376,  468,  835 ;  Bail ; 
Coupties,  §1  50,  124,  192;  Escrows;  In- 
demnity; Injunction,  g  148:  Insurance,  t  430; 
Replevin,  {{  8,  106;  Vendor  and  Purchaser, 
i  215. 

BOOKS. 

See  Evidence,  |  368. 

BOUNDARIES. 

See  Adverse  Possession,  {  68 ;  Judgment,  | 
256;  Municipal  Corporations,  J{  29,  33; 
Schools  and  School  Districts,  i  82;  Trespass 
to  Try  Title,  gg  35,  47. 

I.  DESCRIPTION. 

g  20  (Ky.)  A  conveyance  of  a  lot  bounded  on 
a  street  conveys  title  to  the  center  of  the  street, 
subject  to  the  public  easement,  and  passes  to 
the  grantee  title  to  a  tree  on  the  border  of 
the  sidewalk.— Blalock  v.  Atwood,  157  S.  W. 
694. 

n.  EVIDENCE.  ASCERTAINMENT,  AND 
ESTABI.ISHMENT. 

g  37  (Ky.)  Where  oral  testimony  as  to  dis- 
puted boandary  was  contradictory  and  unsatis- 
factory, the  chancellor's  finding  was  sustained 
by  the  testimony  of  a  surveyor,  and  maps  and 
exhibits  referred  to  by  witnesses  were  not  in 
the  record,  chancellor's  finding  held  not-  to  be 
disturbed. — Roberts  v.  Calhoun,  157  S.  W.  371. 

In  an  action  involving  a  disputed  boundary, 
the  weight  of  the  evidence  held  to  support  the 
chancellor's  finding  as  to  the  location  of  the 
boandary. — Id.. 

g  37  (Ky.)  In  an  action  for  trespass  by  cut- 
ting down  a  shade  tree,  evidence  held  to  sup- 
port a  finding  that  the  tree  was  in  part  on 
the  land  of  plaintiff  and  in  part  on  the  land 
of  defendant.— Blalock  v.  Atwood,  157  S.  W. 
694. 

g  37  (Ky.)  While  ordinarily  the  location  of  a 
patent  is  for  the  jury,  evidence  of  its  location 
must  be  of  a  kind  tending  to  induce  conviction 
as  to  its  location,  and  a  doubtful  title  cannot 
prevail  against  a  clear  one.— Kentucky  Coal  & 
Timber  Development  Co.  v.  Carroll  Hardwood 
Lumber  Co.,  157  S.  W.  1109. 

g  37  (Tex.Civ.App.)  Testimony,  that  in  1859 
and  subsequently  the  road  to  H.'s  mill  turned 
northwest  before  reaching  the  west  line  of  the 
B.  survey,  is  without  probative  force  in  es- 
tablishing the  south  boundary  line  of  plain- 
tifi's'  land,  described  in  their  deed  of  1804  as 
"the  old  road  that  formerly  ran  from  H.'s  old 
mill  by  the  old  plantation  of  R.,  as  explained 
in  a  deed  from  L.  to  R.,  dated  Feliruary  18, 
1850."— Cramer  y.  Barfieid,  157  8.  W.  256. 

g46  (Tez.Civ.App.)  Where  the  means  of  in- 
formation were  equally  open  to  both  parties 
to  a  boundary  agreement,  a  mistake  as  to  the 
tme  location  of  the  line  as  shown  by  an  ap- 
proved survey  was  not  sufficient  to  invalidate 
the  agreement,  unless  one  of  the  parties  knew 
the  true  line  and  thereby  gained  an  advantage 


over  the  other.— Denton  ▼.  English,  157  S.  W. 
264. 

Where  one  of  the  parties  to  a  boundary 
agreement,  who  knew  about  a  survey  fixing 
the  tme  line,  concealed  that  fact  from  the 
other  and  thereby  induced  him  to  sign  a 
boundary  agreement  to  his  disadvantage,  the 
action  of  the  first  party  constituted  sncb  fraud 
as  would  invalidate  the  agreement. — Id. 

BREACH. 

See  Contracts,  gg  284-350;    Insurance,  gg  255- 
297,  334,  365. 

BRIBERY. 

See   Obstmcting   Justice,   g   4;     Witnesses,   g 

-     BRIDGES. 

See  Limitation  of  Actions,  g  65. 

I.  ESTABUSHMENT.  CONSTRUCTION 
AND  MAINTENANCE. 

g  12  (Ark.)  Evidence  on  an  appeal  from  the 
action  of  the  assessors  of  a  bridge  district  In 
fixing  assessments  on  appellant's  property, 
held  not  to  show  that  appellant's  land  was  not 
benefited. — Cazort  v.  Ft.  Smith  &  Van  Buren 
Bridge  Dist,  157  S.  W.  384. 

BRIEFS. 

See  Appeal  and  Error,  gf  757-773, 1078;  Crim- 
inal Law,  g  1180. 

BROKERS. 

See  Exchanges;   Insurance,  |  25. 

IV.   COMPENSATION  AND  X.IEN. 

g  53  (Tex.Civ.App.)  Where  a  purchaser  for 
real  estate  is  procured  through  the  instrumen- 
tality of  a  broker,  such  broker  is,  as  a  general 
rule,  entitled  to  commissions. — Bellis  v.  Hann 
&  Kendall,  157  S.  W.  427. 

g  54  (Mo.App.)  Broker  held  entitled  to  com- 
missions, irrespective  of  purchaser's  financial 
ability  to  perform,  where  the  owner  accepted 
him  as  a  purchaser  and  entered  into  a  con- 
tract of  sale.— Lombard  T.  Sills,  157  S.  W. 
93. 

g  54  (Tex.Civ.App.)  One  engaged  to  sell  land 
cannot  claim  commission  until  be  has  produc- 
ed a  purchaser  not  only  willing  but  ready  and 
able  to  purchase.— Hill  v.  Hunter,  157  S.  W. 
247. 

g55  (Tex.Civ.App.)  The  rule  that  a  broker, 
who  is  the  efficient  cause  of  a  sale,  is  entitled 
to  his  commissions,  applies  though  the  proper- 
ty is  sold  for  a  less  sum  than  oriRinally  de- 
manded by  the  owner,  when  employing  the  bro- 
ker, and  the  sale  is  actually  made  to  the  same 
purchaser  by  another  broker. — Bellis  v.  Hann 
&  Kendall,  157  S.  W.  427. 

An  owner  authorizing  several  brolcers  to  sell 
real  estate  tor  a  specified  price  may  consum- 
mate the  sale  through  the  broker  first  produc- 
ing a  customer,  but  he  must  not  interfere  in 
favor  of  one  broker  to  the  disadvantage  of  an- 
other.— Id. 

g  63  (Mo.App.)  Where  a  broker  found  a  pur- 
chaser ready,  ahle,  and  willing  to  purchase  on 
the  terms  agreed  on,  but  the  owner  then  re- 
fused to  consummate  the  sale,  and  the  pur- 
chaser refused  to  proceed  on  the  owner  in  a  few 
hours  offering  to  proceed,  the  broker  had  per- 
formed his  contract  and  could  recover  his  com- 
mission.—Holden  V.  Lyons,  157  S.  W.  811. 

V.  ACTIONS  FOR  COMPENSATION. 

J  79  (Tex.Civ.App.)  Where  a  partnership 
agreed  to  pay  plaintiff  a  share  of  its  commis- 
sions  for   the   sale   of  realty   owned  by   some 
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of  the  partners,  bat  fraudulently  refused  to 
collect  its  commissions,  or,  irhere  the  part- 
ners fraudulently  prevent  the  collection,  the 
broker  could  have  his  rights  adjusted  in  a 
court  of  equity  so  as  to  prevent  the  fraud  from 
being  perpetrated  upon  him. — ^Thompson  t. 
Price,  157  S.  W.  288. 

{86  (Tex.ClT.App.)  Evidence  held  to  support 
a  finding  that  a  broker  employed  to  procure  a 
purchaser  of  real  estate  was  the  efficient  cause 
of  a  sale  actually  made  by  another  broker,  au- 
thorizing a  recovery  of  commissions. — Bellis  v. 
Hann  &  Kendall,  1B7   S.  W.  427. 

VI.  RIOHTS,  POWEBS,  ASS  X.IABILX- 
TIES  AS  TO  THIRD  PERSONS. 

(96  (Tex.Civ.App.)  Where  a  real  estate 
agent,  who  negotiated  a  sale  on  installments, 
agreed  to  a  rescission  of  the  contract,  whereby 
the  purchaser  should  receive  back  the  money 
already  paid  in,  and  the  purchaser  therefore 
made  no  further  payments,  although  the  con- 
tract provided  for  forfeiture  on  default,  there 
was  a  sufficient  consideration  to  render  the 
agent  liable  for  the  payment  of  the  money 
already  paid.— E.  F.  Bowson  &  Co.  v.  McKin- 
ney,  167  8.  W.  271. 

BUILDING  CONTRACTS. 

See  Contracts,  {  360. 

BURGLARY. 

See  Criminal  Law,  {  611;   Pardon,  i  9;   Wit- 
nesses. (  286. 

i.   OFFENSES    AWP    RESFONSIBXLITT 
THEREFOR. 

t  16  (Tez.Cr.App.)  One  finding  on  his  prem- 
ises whisky  after  the  burglary  and  putting  it 
into  his  bam,  but  not  reporting  the  facts  to 
the  officers,  is  not  an  accomplice  of  one  who 
burglarized  a  building  and  stole  the  wMsky.— 
Holmes  V.  State,  157  S.  W.  487. 

A  witness  testifying  that  on  the  morning  aft- 
er the  burglary  he  walked  to  accused's  stable 
and  talked  to  him  and  an  accomplice  and  ad- 
vised them  to  look  out  because  of  tracks 
around  the  depot,  and  that  the  accomplice  im- 
mediately changea  his  shoes  and  gave  the  wit- 
ness wliisky,  is  not  an  accomplice. — Id. 

n.   PROSEOXTTION  AND  FTTNISHBCENT. 

(22  (Mo.)  An  information  for  burglary  of  a 
railroad  car,  which  does  not  allege  whether  the 
company  was  a  corporation  or  a  copartnership, 
Is  fatally  defective  even  in  view  of  sections 
5114,  5115,  Rev.  St.  1900,  making  informa- 
tions which  contain  technical  defects  sufficient, 
but  providing  that  no  indictment  which  fails 
to  fully  inform  the  defendant  of  the  offense 
shall  be  sufficient— State  v.  Henschel.  157  S. 
W.  311. 

1 38  (Tex.Cr.App.)  Where  on  a  trial  for 
burglary  the  state  showed  by  an  accomplice 
that  accused  stated  while  in  the  building  bur- 
glarized that  he  was  trying  to  get  some  ribbon 
and  had  gotten  some  ribbon  for  bis  girl,  and 
showed  the  larceny  of  ribbon,  testimony  that 
shortly  after  the  burglary  the  girl  accompanied 
by  accused  had  riblx>n  of  the  kind  stolen  was 
admissible.— Holmes  ▼.   State,  167  B.  W.  487. 

BY-LAWS. 

See  Insuranoe,  if  756,  766. 

CANCELLATION  OF  INSTRUMENTS. 

'See  Appeal  and  Error,  (  1018;  Assignments; 
Corporations,  {  80 ;  Deeds,  f,  211 ;  Escrows ; 
Frauds,  Statute  of,  t  140;   Judgment,  i|  252, 


461;    Malidoas  Prosecotion,  |  12;    Qnieting 
TiUe,  i  14;  Vendor  and  Purchaser,  ff  SS,  97. 

n.  PROOEEDINOS  AND   RET.TEF. 

147  (Tex.CiT.App.)  Evidence  that  an  attor- 
ney in  fact  had  not  complied  with  the  terma  of 
the  powers  of  attorney,  coupled  with  an  inter- 
est, and  had  made  misrepresentations  to  his 
principals,  held  sufficient  to  warrant  a  judg- 
ment canceling  the  powers  of  attorney. — Whit- 
man T.  Aldricb,  157  S.  W.  464. 

CANDIDATES. 

See  libel  and  Slander,  i  4& 

CARRIERS. 

See  Appeal  and  Error,  ||  1088.  1062;  Com- 
merce, {g  8,  14,  62;  (Jontribution ;  Embexsle- 
ment;  Evidence,  Sf  472,  482,  525:  Intoxi- 
cating Liquors,  {  138 ;  Limitation  of  Actions, 
i  127 ;  Principal  and  Agent,  M  14.  124,  148, 
178;   Railroads;   Trial,  U  194,  251-253.  295. 

H.   CARRIAGE   OF    CK>ODS. 

(B)  BUIs    of    lAdlns,    8klpplBK    Reeelpta, 
man   Special  Contrmeta. 

S  58  (Mo.App.)  A  bank  which  has  advanced 
mone^  to  the  consignor  of  grain  and  taken  as 
security  therefor  a  draft  on  the  consignee,  at- 
tached to  the  bill  of  lading,  is  entitled  to  the 
grain,  as  against  an  attachment  in  a  suit  by  the 
consignee  against  the  consignor. — A.  J.  Poor 
Grain  Co.  v.  Franke  Grain  (3o.,  157  S.  W.  840. 

The  right  of  a  bank,  holding  a  draft  with  bill 
of  lading,  to  a  shipment  of  grain,  as  against 
an  attachment  in  the  suit  of  the  consignee 
against  the  consignor,  is  not  defeated  by  the 
bank's  knowledge  that  the  consignor  bad  sold 
the  grain  to  the  consignee.— Id. 

1 58  (Tex.CiT.App.)  Under  a  bill  of  lading 
providing  that  the  carrier  would  not  be  liable 
for  any  fault  of  the  shipper  or  discrepancy  in 
weight,  it  was  not  liable  to  the  transferee  of 
the  shipper's  draft  with  bill  of  lading  attached 
for  the  amount  overpaid  on  account  of  such 
discrepancy.— Missouri,  K.  ft  T.  Ry.  Co.  ▼. 
Watson,  157  S.  W.  438. 

i  69  (Tex.C!iv.App.)  Evidence,  in  an  action 
against  a  carrier  for  the  amount  overpaid  by 
plaintiff  upon  a  draft  with  bill  of  lading  at- 
tached, showing  a  shipment  of  .62,000  pounds 
of  com  when  in  fact  the  car  contained  but 
46,<)0O  pounds,  held  to  show  that  the  bill  of 
lading  truly  indicated  the  amount  delivered  for 
carriage.— Missouri,  K.  &  T.  Ry.  C>).  v.  Wat- 
son, 157  S.  W.  438. 

In  an  action  against  a  carrier  for  the  amount 
overpaid  by  plaintiff  upon  a  draft  with  bill  of 
lading  attached  showing  a  shipment  of  62,000 
pounds  of  com,  tried  without  a  jury  and  with- 
out any  finding  of  fact,  a  judgment  generally 
for  plaintiff  held  not  to  be  a  finding  that  but 
46,000  pounds  were  originally  delivered.— Id. 

(O)  CaatoAr  lutd  Control  of  Oooda. 

(73  (Tex.CiT.App.)  The  consignor  of  live 
stock  has  the  right  to  have  the  destination  of 
his  consignment  diverted  while  ln_  transit  at 
any  intcnnediate  point  through  which  it  pass- 
es.—Ft.  Worth  &  D.  C.  Ry.  Co.  t.  Carathera. 
157  S.  W.    238. 

{  76  (Tex.Civ.App.)  The  fact  that  goods  were 
delivered  to  a  named  consignee  raises  only  a 
presumption  of  title  in  the  consignee,  subject 
to  rebuttal  by  proof  and  notice  of  actual  own- 
ership by  another.— Ft.  Worth  &  D.  G.  Ry. 
Co.  V.  Caruthers,  157  S.  W.  238. 

(H)  lamltatloB  of  litabtllty. 

i  158  (Ark.)  Under  the  amendment  of  Act 
Cong.  June  20,  1006,  to  the  Interstate  Com- 
merce Act,  permitting  an  express  company  en- 
gaged in  interstate  commerce  to  limit  its  lia- 
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bility  for  I0B8  of  gooda  to  a  stated  value,  in 
consideration  of  a  reduced  rate,  consignee  of 
a  lost  interstate  shipment  held  entitled  to  re- 
cover only  tiie  amount  as  limited  by  the  re- 
ceipt—United States  Express  Co.  t.  Cohn,  157 
S.  W.  144. 

§  159  (Mo.App.)  Under  the  Interstate  Com- 
merce Act  and  its  amendments,  a  provision  in  a 
biU  of  lading  on  an  interstate  shipment  that  a 
claim  for  loss  should  be  made  within  four 
months  after  delivery,  or,  on  failure  to  deliver, 
•within  four  months  after  a  reasonable  time  for 
delivery,  held  a  valid  limitation  on  the  carrier's 
common-law  liability,  and  that  a  delivery  of  the 
box  in  which  goods  claimed  to  l>e  lost  were 
shipped  was  a  deliveiy  of  the  property,  so  as  to 
start  the  running  of  the  time  within  which 
claim  must  be  made. — Joseph  v.  Chicago,  B.  A 
Q.  R.  Co.,  157  S.  W.  837. 

(I)  CoBneetlnK  Carrier*. 

{  174  (Tenn.)  Where  goods  shipped  over  con- 
necting railway  lines  were  destroyed  at  a  junc- 
tion point  after  the  bills  of  lading  were  trans- 
ferred to  the  connecting  carrier,  but  the  cars 
had  not  been  accepted  and  inspected  by  it,  the 
initial  carrier  is  liable  under  the  provision  of 
the  bill  of  lading  that  only  the  carrier  in  whose 
possession  the  goods  were  shall  be  liable. — 
Famsworth-Evans  Co.  v.  Chicago,  M.  &  G.  R. 
Col.  157  S.  W.  897. 

The  fact  that  the  cars  were  customarily  haul- 
ed by  an  engine  of  the  cctnnectin^  carrier  to  the 
track  where  they  were  inspected,  for  which  a 
charge  was  made  against  the  initial  carrier,  does 
not  show  actual  possession  by  the  connecting 
carrier  before  inspection  and  acceptance. — Id. 

Delivery  of  waybills  covering  a  shipment  to 
a  connecting  earner  is  not  conclusive  of  deliv- 
ery of  the  shipment,  where  the  cars  containing 
it  have  yet  to  be  moved  to  another  tiaclc  for 
inspection. — Id. 

(J)  Charges  and  Uena. 

S  194  (Tex.Civ.App.)  In  the  absence  of  an 
agreement  to  the  contrary,  a  consignor  is  gen- 
erally responsible  for  the  freight  charges.— 
Keeling  &  Field  v.  Walter  Connally  &  Co.,  157 
S.  W.  232. 

m.  CARBIAOE  OF  UVE  STOCK. 

5  204  (Tei.CivJ»Lpp.)  Rev.  Civ.  St.  1911,  art. 
731,  declaring  the  contract  of  a  carrier  with 
a  sliipper  of  commodities,  "freight,  baggage,  or 
other  property,"  to  be  "for  the  safe  and 
speedy"  transportation  from  point  of  shipment 
to  destination,  applies  to  live  stock  shipments 
as  well  as  others. — Texas  &  N.  O.  R.  Co.  v. 
Drahn,  157  S.  W.  282. 

1 20s  (Mo.App.)  An  act  of  Ood  does  not  ex- 
cuse nonperformance  by  a  carrier  contracting 
absolutely  to  transport  live  stock.— Vivion  v. 
Chicago  &  A.  Ry.  Co..  157  S.  W.  971. 

§215  (TeT.Civ.App.)  Carriers  of  live  stock, 
as  of  other  freight,  are  liable  absolutely  for 
loss  of,  or  injury  to,  stock  intrusted  to  them 
for  transportation,  anless  occasioned  by  act  of 
God,  the  public  enemy,  negligence  of  the  ship- 
per, or  the  natural  propensities  of  the  animals. 
—Texas  &  N.  O.  R.  Co.  v.  Drahn,  157  S.  W. 
282. 

{215  (Tex.Civ.App.)  A  carrier  cannot  es- 
cape liability  for  injuries  to  a  shipment  of  cat- 
tle by  negligent  delay  by  merely  showing  that 
the  cattle  were  shipped  on  a  freight  train 
which  proceeded  on  schedule  time,  where  it  did 
not  appear  that  the  train  was  operated  upon 
such  schedule  that  it  would  reach  the  destina- 
tion within  a  reasonable  time. — Missouri,  K.  & 
T.  Ry.  Co.  of  Texas  v.  Dunn,  157  S.  W.  434. 

&2I6  (Mo.App.)  Common  carrier  of  live 
stock  held  an  insurer  except  as  to  loss  or  in- 
jury caused  by  the  naturfd  vice,  propensities, 


or  infirmities  of  the  animals,  and  only  bound 
to  exercise  care  to  prevent  loss  from  the  nat- 
ural inability  of  hogs  shipped  to  withstand 
the  hardships  of  transportation  imder  the 
weather  conditions. — Winslow  v.  Chicago  &  A. 
R.  Co.,  157  S.  W.  96. 

1 218  (Mo.App.)  A  stipulation  in  a  biU  of  lad- 
ing that  the  shipper  waives  tJl  causes  of  ac- 
tion that  may  have  accrued  to  him  by  reason 
of  any  representation  made  to  him  prior  to  the 
execation  of  the  bill  of  lading,  and  that  all 
such  prior  representations  are  merged  in  the 
contract,  does  not  operate  to  release  a  claim 
arising  under  a  prior  independent  contract  ter- 
minated by  the  parties. — Vivion  v.  Chicago  ft 
A.  Ry.  Co.,  157  S.  W.  971. 

{219  (Tex.)  Where  all  the  shipments  of  live 
stock  are  not  interstate  shipments,  judgment 
cannot  be  entered  against  the  initial  carrier 
for  the  whole  amount  of  damages. — Pecos  & 
N.  T.  Ry.  Co.  v.  Cox,  157  S.  W.  745. 

{222  (Tex.Civ.App.)  Until  delivery  to  the 
consignee,  there  is  a  right  of  action  in  the 
owner  of  cattle,  the  consignor,  or  one  hav- 
ing an  interest  in  them  to  sue  for  injuries  re- 
ceived by  them  in  shipment  through  the  car- 
rier's negligence.— Ft  Worth  &  D.  C.  Ry.  Co. 
V.  Caruthers,  157  S.  W.  238. 

{222  (Tex.Civ.App.)  A  carrier  cannot  de- 
fend on  the  ground  that  plaintiff  was  a  joint 
owner  of  cattle  with  another,  where  the  car- 
rier made  the  contract  of  carriage  with  plain- 
tiff alone.— Texas  &  P.  Ry.  Co.  v.  Tomlin- 
son,  157  S.  W.  278. 

{  228  (Mo.App.)  In  an  action  against  a  car- 
rier for  injuries  to  a  shipment  of  fat  hogs,  a 
delay  of  from  34  minutes  to  2  hours  in  com- 
mencing transportation  because  a  passenger 
train  which  the  stock  train  ordinarily  met  at 
the  point  of  shipment  was  late  did  not  give 
rise  to  an  inference  of  negligence.— Winslow  v. 
Chicago  ft  A.  R.  Co.,  157  S.  W.  96. 

Shipper  held  to  have  the  burden  of  shoeing 
that  injuries  to  live  stock  not  pointing  to  ex- 
ternal violence  was  due  to  the  carrier's  neg- 
ligence, and  an  instruction  that  having  prov- 
ed a  delay  in  transportation,  the  burden  was 
on  the  carrier  to  show  that  it  was  not  the  re- 
sult of  negligence,  was  erroneous. — Id. 

{228  (Tex.Civ.App.)  Where,  by  reason  of  a 
carrier's  delay  in  transporting  cattle,  plaintiff 
was  unable  to  sell  them  on  the  morning  mar- 
ket, and  the  evening  market  was  lower^  the  dif- 
ference between  the  morning  and  evening  price 
was  admissible.— Gulf,  C.  &  S.  F.  Ry.  Co.  v. 
Ideus,  157  S.  W.  173. 

In  an  action  against  a  carrier  for  injuries  to 
cattle  by  delay  and  rough  handling  en  route, 
evidence  held  to  warrant  a  verdict  for  plain- 
tiff, notwithstanding  be  accompanied  the  ship- 
ment— Id. 

{ 228  (Tex.Civ.App.)  In  an  action  against  a 
carrier  for  negligence  and  delay  in  transporting 
a  shipment  of  mules,  the  testimony  of  a  wit- 
ness that  the  reasonable  market  vEilue  of  such 
mules  at  the  point  of  destination  in  the  con- 
dition they  would  have  been  in  was  from  $50 
to  $60  was  not  sufficient  proof  of  the  value  of 
the  mules  or  the  damages  sustained. — Texas  & 
P.  Ry.  Co.  V.  Crowder,  157  S.  W.  281. 

{228  (Tex.Civ.App.)  The  pleading  and  evi- 
dence allowing  a  contract  of  through  shipment 
of  live  stock,  a  delivery  thereof  in  uninjured 
condition,  and  redelivery  at  destination  with 
many  thereof  dead  and  others  severely  injured, 
and  that  no  one  accompanied  the  stock  for  the 
shipper,  a  presumption  of  negligence  arises 
which  becomes  conclusive  in  the  absence  of  any 
explanation.— Texas  ft  N.  O.  R.  Co.  v.  Drahn, 
157  S.  W.  282. 

The  carrier  has  the  burden  of  pleading  and 
proving  that  the  cause  of  loss  Of,  or  injury  to, 
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a  shipment  of  cattle  was  something  for  which 
it  was  not  liable.— Id. 

In  the  absence  of  evidence  raising  that  is- 
sue, the  shipper  of  live  stock  is  not  to  be  deem- 
ed  guilty  oi  contributory  negligence  in  not  ac- 
companying bis  stock. — Id. 

1 229  (K7.)  Where  the  shipper  refused  to  ac- 
cept the  injured  live  stock  and  the  carrier  sold 
them,  the  measure  of  damages  is  the  difference 
between  market  value  of  the  stock  before  and 
after  injury,  plus  the  proceeds  of  the  sale,  less 
necessary  expenses. — Cincinnati,  N.  O.  &  T. 
P.  Ry.  Co.  V.  Rankin,  157  S.  W.  92a 

1 229  (Tex.Civ.App.)  Measure  of  damages 
for  negligence  and  delay  in  tmnsiKtrtation  of 
shipment  of  mules  held  to  be  the  difference  in 
the  market  value  at  the  time  and  in  the  con- 
dition in  which  they  arrived  at  their  destina- 
tion and  their  market  value  if  handled  with 
ordinary  care  and  diligence. — Texas  &  P.  Ry. 
Co.  v.  Urowder,  167  S.  W.  281. 

$230  (Mo.App.)  In  an  action  against  a  car- 
rier for  damages  to  shipment  of  hogs  due  to 
delay  in  commencing  transportation  after  they 
were  loaded,  evidence  held  to  make  a  question 
for  the  jury  as  to  the-  carrier's  negligence  in 
failing  to  avoid  a  premature  loading  of  the 
bogs  and  in  failing  to  comply  with  the  shipper's 
request  that  they  be  unloaded  after  learning 
that  such  delay  wonld  occur. — WSnslow  v. 
Chicago  &  A.  R.  Co.,  167  S.  W.  96. 

1 230  (Tex.)  Where  a  railroad,  defendant  in 
an  action  for  damages  to  a  shipment  of  live 
stock,  under  oath  denied  the  plaintiffs  allega- 
tion of  partnership  with  other  roads,  of  which 
there  was  no  proof,  that  issue  should  not  have 
been  submitted  to  the  jury.— Pecos  &  N.  T. 
Ry.   Co.  V.   Cox,  157  S.  W.   745. 

Under  a  verdict  entitling  a  shipper  to  judg- 
ment, but  showing  damages  to  shipments  to 
have  occurred  beyond  the  line  of  a  defendant 
carrier,  not  the  initial  carrier,  such  defendant 
carrier   was   not    liable. — Id. 

{230  (Tex.Civ.App.)  An  instruction  that 
if  plaintiff's  cattle  bad  departed  from  division 
points  on  the  first  train  after  arrival,  and  that 
no  delays  occurred  at  such  places,  plaintiff 
could  not  recover,  though  the  cattle  may  have 
been  injured  by  delays  and  rough  handling  at 
intervening  points  along  the  route,  was  proper- 
ly refused.— Gul^  C.  &  S.  F.  Ry.  Co.  t.  Ideas, 
167  S.  W.  173. 

1 230  (Tex.Civ.App.)  In  an  action  for  dam- 
ages to  a  shipment  of  cattle  by  carrying  -them 
tieyond  a  certain  point  after  'notice  01  the  own- 
er's direction  to  hold  them,  where  the  carrier 
knew  that  plaintiff  was  the  owner,  and  that 
his  agent  accompanying  the  cattle  did  not  claim 
to  be  acting  for  the  consignee,  and  showed 
that  it  acted  at  the  request  of  the  agent,  an 
affirmative  charge  for  defendant  was  properly 
refused.- Ft.  Worth  &  D.  C.  Ry.  Co.  v.  Gai^ 
uthers,  157  S.  W.  288. 

An  instruction  that  plaintiff  could  not  recov- 
er unless  authority  for  the  shipment  was  given 
by  the  consignee  held  properly  refused. — Xd. 

Where  it  appeared  that  tiie  line  of  defendant 
company  terminated  at  the  point  where  cattle 
were  taken  by  appellant,  and  that  defendant 
had  nothing  to  do  with  the  forwarding  of  the 
cattle,  a  verdict  for  it  was  properly  instructed. 
— Id. 

In  an  action  by  the  owner  of  cattle  for 
wrongfully  taking  and  shipping  them  beyond  a 
certain  point  without  his  consent,  held,  on  the 
evidence,  that  a  verdict  was  properly  directed 
for  defendant  stockyard  company. — Id. 

Evidence,  as  to  the  condition  of  cattle  upon 
their  arrival  at  their  final  destination  held 
sufiicient  to  take  the  case  to  the  jury.— Id. 

1 230  (Tex.Civ.App.)  In  an  action  for  dam- 
age to  live  stock  during  shipment,  an  instruc- 
tion held  erroneous  as  authorizing  double  dam- 
ages.—Texas  &  P.  By.  Co.  T.  Tomlinson,  167 
8,  W,  278, 


XV.  OARBIAOE  OF  FASSEN6EB& 

(A)  BelsttoB    Between    Canter    aaA    Paa« 
■enaier. 

1236  (Mo.)  A  street  car  company  acting  as 
a  public  carrier  for  passengers  is  required  to 
carry  without  discriinination  all  who  preaent 
themselves.— Nolan  v.  Metropolitan  St.  tij. 
Ca,  167  S.   W.  «37. 

{ 239  (Tenn.)  In  an  action  for  injuries  to  a 
fireman  while  riding  free  without  a  pass  on  a 
street  car  by  the  courtesy  of  the  company,  tliat 
he  paid  no  fare  did  not  affect  his  relation  as 
a  passenger,  nor  his  right  to  recover. — Memphis 
St.  Ry.  Co.  V.  Caviness,  157  S.  W.  63. 

{245  (Mo.)  Facts  by  which  the  relation  of 
carrier  and  passenger  was  brought  al>out  need 
not  be  pleaded  in  a  complaint  for  iojuriea  to 
a  passenger.— Nolan  t.  Metropolitan  St.  Ry. 
Co.,  157   S.  W.  637. 

{  246  (Mo.)  Evidence  of  injuries  to  a  i>erson 
while  attempting  to  board  a  car  held  sufficient 
to  show  acceptance  of  plaintiff's  offer  to  be- 
come a  passenger,  though  the  place  was  not 
one  where  passengers  were  usually  received. — 
Nolan  V.  Metropolitan  St  By.  Co.,  157  S.  W. 
637. 

{ 247  (Mo.)  When  one  has  availed  himself 
of  the  facilities  afforded  by  a  carrier  of  passen- 
gers by  entering  upon  the  necessary  and  con- 
venient use  of  them,  the  relation  of  carrier 
and  passenger  exists. — ^Nolan  v.  Metropolitan 
St  Ry.  Co.,  167  S.  W.  637. 

A  street  car  company  may  extend  permiaBi(» 
to  become  a  passenger  in  any  way  calculated  to 
notify  the  passenger  of  that  fact,  without  tning- 
ing  its  car  to  a  dead  stop. — Id. 

One  who  attempts  to  enter  a  car  wUch  has 
been  slowed  down  by  the  motorman  opon  bis  sig- 
nal to  a  speed  of  two  miles  per  hour  becomes  a 
passenger. — ^Id. 

{ 247  (Tex.Civ.App.)  A  passenger  remains 
such  after  alighting  aotn.  a  train  until  he  leaves 
the  railway  premises  or  for  a  reasonable  time 
in  which  be  may  leave  them,  and  during  that 
time  is  entitled  to  the  protection  of  a  passen- 
ger.—St.  Louis  Southwestern  By.  Go.  of  Texas 
V.  Missildine,  167  S.  W.  246. 

(D)  Personal  Injnrles. 

{ 280  (Ark.)  A  carrier  of  {wssengera  is  le- 
quired  to  use  the  highest  degree  of  care  con- 
sistent with  the  practical  operation  of  its 
trains  for  the  safety  of  its  passengers. — St 
Louis,  I.  M.  &  S.  Ry.  Co.  ▼.  Plott,  157  a  W. 
385. 

{ 303  (Ark.)  A  carrier's  employ^,  in  inviting 
a  passenger  to  alight  from  a  moving  train,  was 
bound  to  exercise  the  highest  degree  of  care 
for  his  safety.— St  Louis,  I.  M.  &  S.  By.  Ca 
V.  Plott,  167  S.  W.  386. 

{  303  (Mo.App.)  Where  a  carrier's  agents  and 
servants  have  notice  that  a  passenger's  physical 
condition  is  such  as  to  require  assistance  to 
him  in  alighting  from  the  car,  and  request  for 
such  assistance  is  made,  it  is  its  duty  to  render 
such  assistance  as  is  necessary  to  protect  him 
from  injury,  though  such  notice  was  received 
after  he  had  been  accepted  as  a  passenger.— 
Layne  v.  Chicago  &  A.  B.  Co.,  157  S.  W.  85a 

{303  (Tex.Civ.App.)  Where  trainmen  fail  to 
stop  or  stop  for  a  time  insufficient  to  enable  a 
passenger  to  alight,  but  put  tiim  down  in  the 
dark  at  a  distance  from  the  station,  whereby 
he  falls  onto  a  cattle  guard  and  is  injured,  they 
are  gidlty  of  actionable  negligence. — St  Louis 
Southwestern  By.  Co.  of  Texas  v.  Missildine, 
157  S.  W.  245. 

The  doty  of  a  carrier  to  exercise  proper 
care  to  provide  safe  places  for  passengers  to 
board  and  alight  from  trains  may  not  be  evad- 
ed by  negligently  carrying  a  passenger  beyond 
his  destination,  compelling  him  to  get  on  or 
off  the  train  at  an  unusual  place  In  the  dark. 
-Id. 
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1 305  (Tex.CiT.App.)  Where  a  passenKer  car- 
ried beyond  his  deBtination  on  a  dark  night 
-was  compelled  to  alight  at  an  nnusaal  place 
and  walk  on  the  track  back  to  the  depot,  an  in- 
jury by  falling  into  a  cattle  guard  was  the 
proximate  result  of  the  trainmen's  negligence. 
—St.  Louis  Southwestern  Ry.  Co.  of  Texas  v. 
Missildine,  157  S.  W.  245. 

1315  (Mo.)  In  an  action  for  injuries  to  one 
boarding  a  street  car,  variance  between  the  alle- 
gation and  proof  as  to  the  place  of  the  accident 
held  to  be  Immaterial,  under  Rev.  St.  1909,  J 
1846.— Nolan  t.  Metropolitan  St  By.  Co.,  167 
S.  W.  637. 

{316  (Tex.Civ.App.)  The  burden  of  proof  on 
the  whole  case  resting  on  a  passenger  suing  for 
injuries  by  the  derailment  of  the  train  never 
shifts,  though  proof  of  an  accident  to  the  train 
and  injury  to  the  passenger  creates  a  presump- 
tion of  fact  against  the  carrier.— Abilene  &  S. 
pj.  Co.  T.  Burleson,  157  S.  W.  1177. 

S318  (Ark.)  Evidence  held  to  show  negli- 
gence on  the  part  of  trainmen  in  failing  to  call 
the  station,  so  as  to  give  a  passenger  an  op- 
portunity to  alight,  and  in  advising  her  to  step 
from  the  moving  train. — St.  Louis,  I.  M.  &  S. 
Ry.  Co.  V.  Plott,  157  S.  W.  385. 

(321  (Ky.)  Instructions,  in  an  action  for  in- 
juries received  by  a  passenger  while  alighting 
from  a  street  car,  held  to  be  proper. — Pack  ▼. 
Camden  Interstate  Ry.  Co.,  167  S.  W.  90«. 

1 32 1  (Mo.)  An  instruction  which  failed  to  de- 
fine "passenger"  held  erroneous  in  an  action 
for  injuries  received  by  one  while  attempting  to 
board  a  car. — Nolan  ▼.  Metropolitan  St.  By.  Co., 
157  8.  W.  637. 

1321  (Tex.Civ.App.)  In  an  action  by  person 
who  accompanied  a  passenger  on  board  a  train 
and  was  injured  while  alighting,  instruction 
held  not  reversible  error  as  misleading  the  jury 
to  believe  that  they  might  find  knowledge  of 
his  intention  to  aliRht  on  the  part  of  the  con- 
ductor, even  though  he  had  not  been  told  of 
such  intention  as  claimed  by  plaintiff. — St.  Lou- 
is Southwestern  By.  Co.  of  Texas  v.  Little,  157 
S.  W.  1185. 

(B)  Contrlbntorr     Heiclliienee     ot     Feraon 
Injured. 

(333  (Ark.)  A  passenger  cannot  recover  for 
injuries  in  alighting  from  a  train,  when  his 
own  conduct  was  wanting  in  ordinary  care  for 
his  own  safety.— St.  I^uis,  I.  M.  &  S.  By.  Co. 
T.  Plott.  157  S.  W.  385. 

i  347  (Ark.)  On  evidence,  held  that  whether 
plaintiff  was  guilty  of  negligence  in  stepping 
off  a  moving  train  was  a  question  for  the  jury. 
—St  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Plott,  157 
S.  W.  385. 

S  347  (Mo.)  The  question  of  the  contributory 
negligence  of  a  strong  man  of  '28  years  in  at- 
tempting to  board  a  car  while  in  motion  is  for 
the  jury,  where  the  evidence  as  to  the  speed  of 
the  car  is  conflicting. — Nolan  v.  Metropolitan  St 
By.  Co.,  157  S.  W.  637. 

S347  (Mo.App.)  Evidence  as  to  the  physical 
condition,  poor  eyesight,  etc.,  of  a  passenger, 
injured  in  alighting  from  a  train,  assistance 
requested  and  promised  not  having  been  given, 
and  as  to  attending  circumstances,  including 
the  fact  that  it  was,  or  just  previously  had 
been,  snowing,  held  to  make  a  case  for  the 
jury  on  the  question  of  contributory  negligence 
La  getting  off  on  the  wrong  side.— Layne  v.  Chi- 
cago &  A.  B.  Co.,  157  S.  W.  850. 

J  347  (Tex.Civ.App.)  Whether  a  passenger 
carried  beyond  his  station  on  a  dark  night  and 
compelled  to  alight  at  an  unusual  place  and 
walk  the  track  back  to  the  depot  was  guilty  of 
contributory  negligence  precluding  a  recovery 
for  injuries  sustained  by  falling  into  a  cattle 
guard  held  for  the  jury.— St  Louis  Southwest- 
ern Ry.  Co.  of  Texas  v.  Missildine,  157  S.  W. 
245. 


(F)   Bijeetton  of  FaasenKerti  anfl  Intraden. 

{356  (Tex.Civ.App.)  A  purchaser  of  a  re- 
duced rate  ticket  which  required  him  to  iden- 
tify himself  as  the  original  purchaser  to  the 
officers  of  the  carrier  has  the  burden  of  such 
identification,  and,  unless  he  complies  with  it, 
cannot  recover  for  ejection. — Jones  v.  Missouri, 
K.  &  T.  Ry.  Co.  of  Texas,  167  S.  W.  213. 

{  356  (Tex.CKV.App.)  Where  a  union  depot  is 
owned  by  a  railroad  company  which  furnishes  a 
gateman,  such  gateman  is  the  agent  of  all  rail- 
roads using  the  depot  so  far  as  the  general  pub- 
He  is  concerned.— Missouri,  K.  &  T.  Ry.  Co. 
of  Texas  v.  Humphries,  167  8.  W.  1174 ;  Same 
V.  Jackson,  Id.  1177. 

Where  plaintiff  was  caused  to  board  defend- 
ant's train  by  the  negligence  of  a  union  station 
gateman  and  defendant's  brakeman  in  omitting 
to  examine  her  ticket,  which  called  for  another 
road,  she  was  a  passenger  on  defendant's  train 
and  entitled  to  the  high  decree  of  care  which 
defendant  was  required  to  exercise  toward  pas- 
sengers.— Id. 

{  366  (Mo.)  On  a  count,  alleging  negligence  in 
ejecting  an  intoxicated  passenger,  held,  under 
the  facts,  that  there  could  be  no  recovery. — Ham- 
ilton V.  Kansas  City  Southern  By.  Co.,  157  S. 
W.  622. 

{381  (Tex.Civ.App.)  In  an  action  against  a 
carrier  for  ejection  of  a  passenger  because  she 
was  on  the  wrong  train,  evidence  that  it  was 
customary  for  defendant's  brakeman  at  a  sta- 
tion where  plaintiff  boarded  the  train  to  inspect 
passengers'  tickets  was  admissible. — Missouri, 
K.  &  T.  By.  Co.  of  Texas  v.  Humphries,  157 
S.  W.  1174 ;  Same  ▼.  Jackson,  Id.  1177. 

{384  rrex.Civ.App.)  In  ab  action  against  a 
carrier  for  wrongful  expulsion,  an  instruction 
that  plaintiff  had  the  burden  of  establishing 
that  he  was  the  original  purchaser  of  the  ticket 
by  proof  that  would  satisfy  a  reasonable,  con- 
scientiouB,  and  prudent  person,  held  not  calcu- 
lated to  mislead  the  jury  or  to  induce  them  to 
consider  alone  the  circumstances  of  identifica- 
tion.—Jones  V.  Missouri,  K.  &  T.  Ry.  Co.  of 
Texas,  167  S.  W.  213. 

CASTIGATION. 

See  Parent  and  Child,  {  16. 

CATTLE  GUARDS. 

See  Railroads,  (  411. 

CAUSE  OF  ACTION. 

See  Action. 

CEMETERIES. 

See  Taxation,  {{  246,  379. 

CERTIFICATION. 

See  Courts,  (  231;    Criminal  Law,  |  llOS. 

CERTIORARI. 

See  Appeal  and  Error,  {  1099. 

CHALLENGE 

See  Jni7,  ((  90-120. 

CHAMPERTY  AND  MAINTENANCE. 

See  Evidence,  (  437. 

{4  (Mo.App.)  An  agreement  to  maintain  an 

action  made  tor  motives  of  gain  is  champertous, 
even  though  between  relations. — ^Taylor  v.  Perk- 
ins, 157  S.  W.  122. 

{5  (Mo.App.)  An  attorney  cannot  claim  a 
fee  or  enforce  a  lien   where  his  contract  was 


ror  cases  in  Dec.  Dig.  *  Am.  Dig.  Kay  No.  Series  41  Indexes  see  same  topto  and  sscUon  (i)  NUKBBR 

Digitized  by 


v^oogle 


Okaatpeztj  aad  M«lnt. 


157  SOUTHWESTEBN  BEPORTEB 


1220 


champertods.— Taylor   t.    Perkina,   157   S.    W. 

A  contmgent  fee  is  not  such  an  intereat  in 
the  cause  of  action  as  will  relieve  the  contract 
for  the  fee  from  being  champertous,  where  the 
attorney  agrees  to  pay  the  costs. — Id. 

The  attorney's  lien  statute,  providing  that  the 
compensation  of  an  attorney  is  governed  by  an 
agreement  expressed  or  implied,  which  is  not 
restrained  by  law,  does  not  relieve  an  agree- 
ment by  an  attorney  to  pay  costs  of  its  cham- 
pertous character. — Id. 

Rev.  St.  1909,  {  965,  allowing  an  attorney  to 
contract  for  a  contingent  fee,  gives  him  no 
right  to  agree  to  pay  the  costs.— Id. 

Advances  made  by  an  attorney  to  his  client 
^th  the  expectation  of  being  reimbursed  by 
huB  are  proper.— Id. 


CHANCERY. 


See  Bqulty. 


CHANGE  OF  GRADE. 

See  Ehninent  Domain,  {  306. 

CHANGE  OF  VENUE. 

Sm  Criminal  I-aw,  §{  126,  137;   Venae,  tl  36- 

CHARACTER. 

See  Witnesses,  {{  337-361. 

CHARGE 

See  Oarriers,  i  191 

To  jury,  see  Criminal  I^aw,  U  778-829;  Homi- 
cide. H  292-309;  Trial,  S§  191-296. 

CHARTER. 

See  Corporations,  K  40,  19& 

CHATTEL  MORTGAGES. 

See  Judgment,  {  253;    Princii»al  and  Surety, 
11115,169.      '         •  ^ 

I.  REQinSITEB  Ain>  VAUBITT. 

(A)  HKtiire  and  EaiieiitialB  of  Transfers  of 
Cliattela  as   Security. 

I  18  <Ark.)  A  chattel  mortgage  on  lumber  to 
be  manufactured  in  the  future  is  valid. — Smith 
V.  McCoy-Kessinger  Lumber  Co.,  157  S.  W.  735. 

(B)  Form  and  Contents  of  Instrnmente. 

1 47  (Ark.)  A  description  of  the  property  in  a 
otiattel  mortgage  on  lumber,  50,000  feet  of  "the 
last  sawing,"  is  ambulatory,  and  renders  the 
mortgage  void. — Smith  v.  M(K3oy-Ke8singeT  liom- 
ber  Co.,  167  S.  W.  735.  ^^ 

CHEAT. 

See  Fraud. 

CHECKS. 

See  Bills  and  Notes. 

CHILDREN. 

See  Adoption;    Infants. 

CHOSE  IN  ACTION. 

See  Assignments. 

CITATION. 

See  Process,  gj  26,  153. 

CITIES. 

See  Mnnieipkl  Ooiporatioiiik 


CITIZENS. 

See  Constitutional  Iaw,  if  205,  20a 

CIVIL  RIGHTS. 

See  Constitutional  Law,  {f  205,  20& 

CLAIMS. 

See  Attachment,  {§  292,   2»3;    BzecntoiB  and 
Administrators,  |§  221-287. 

CLERKS  OF  COURTS. 

See  Judgment,  g  63 ;    Mandamus,  H  3,  187. 

§2  (Tex.)  Acts  33d  Leg.,  creating  a  aperial 
district  court  for  Grayson  county,  and  provid- 
ing that  the  clerk  of  the  district  court  of  the 
county  as  previously  constituted  and  his  bdc- 
cessors  in  office  shall  be  the  clerk  of  both  courts 
and  perform  the  duties  pertaining  to  the  clerk- 
ship of  each,  imposes  additional  duties  on  the 
clerk  of  the  district  court,  but  creates  no  ad- 
ditional oilice.- Carter  v.  Missouil,  K.  &  T.  By. 
Co.  of  Texas,  157  S.  W.  1169. 

S  68  (Tex.Civ.App.)  While  Rev.  St  18a5.  art 
1080,  requiring  the  appointment  of  a  clerk  pro 
tern,  in  cases  where  the  clerk  is  a  party  is  man- 
datory, the  failare  to  appoint  such  clerk  in 
mandamus,  where  the  clerk  is  merely  a  nominal 
party,  does  not  render  a  judgment  of  affirmance 
on  appeal  in  such  proceedings  void. — ^Kruegel 
V.  Murphy  &  Bolanz,  157  S.  W.  1182. 

CLUBS. 

See  Constitutional  Law,  |  62;   Corporations^  {f 
14.  404,  430. 

COASTING. 

See  Municipal  Corporations,  |S  705,  706k 

COLLATERAL  AGREEMENT. 

See  Evidence,  §  441. 

COLLATERAL  ATTACK. 

See  Judgment,  |  475. 

COLLECTION. 

See  Bxecutors  and  Administrators,  i|  120-148. 

COLLEGES  AND  UNIVERSITIES. 

I  10  (Ky.)  Ky.  St  g  112,  subset  5,  forbiddii^ 
the  employment  of  counsel  by  a  state  instita- 
tion  without  the  consent  of  the  Attorney  Gen- 
eral does  not  require  the  dismissal  of  an  action 
in  mandamus  by  ,a  state  university  throu^ 
private  attorneys  against  the  state  auditor  wlio 
was  represented  by  the  Attorney  General. — 
Bosworth  V.  State  ITniversity,  157  S.  W.  013L 

COLLUSION. 

See  Criminal  Law,  1 169. 

COLORED  PERSONS. 

See  Joiy,  i  120. 

COLOR  OF  TITLE. 

See  Adverse  Possession. 

COMMERCE. 

X.    POWEB    TO    ItEaUI.ATB   XH   OEH- 
ERAIh 

1 8  (Mo.App.)  Congress,  by  the  Interstate 
Commerce  Acts  and  the  amendmente  thereto,  in- 
cluding the  Carmack  amendment,  has  taken 
complete  possession  of  the  subject  of  the  lia- 
bility of  carriers  by  railroad  on  account  of  in- 
terstate shipments;  and  such  legislation  and 
the   decisions   of   ue   United   States   Sopiems 
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Court  constniinc  it  lupenede  all  state  regula- 
tions on  the  subject,  notwithstanding  the  pro- 
viso of  the  Carma<^  amendment  prohibiting 
exemptions  from  liability  imposed  by  the  act. 
—Joseph  V.  Chicago,  B.  &  Q.  B.  Co.,  167  S.  W. 
837. 

§  14  (Ey.)  The  fact  that  Ky.  St  f  2569a, 
punishing  the  bringing  into  local  option  terri- 
tory intoxicating  liquors,  has  been  adjudged 
hioperative  when  applied  to  interstate  shipments 

Jirotected  by  the  commerce  clause  of  the  federal 
Constitution  does  not  prevent  it  from  becoming 
operative  to  a  transaction  withdrawn  from  the 
protection  of  the  commerce  clause  by  the  Webb- 
Kenyon  Act.— Adams  Express  Ca  v.  Common- 
wealth J57  S.  W.  008. 

The  Webb-Kenyon  Act,  divesting  intoxicating 
liquors  of  their  interstate  character  in  specified 
cases,  withdraws  from  the  protection  of  the 
commerce  clause  of  the  federal  Constitution  in- 
toxicating liquors  broiv;ht  into  local  option  ter- 
ritory for  use  in  violation  of  the  law  of  the 
state  and  subjects  a  carrier  of  an  interstate 
shipment  of  liquor  into  local  option  territory 
to  the  punishment  imposed  by  Ky.  St.  {  2569a, 
where  the  person  receiving  the  liquor  intends  to 
use  it  in  violation  of  law. — Id. 

XI.   SUBJECTS  OF  UEaVULTIOn. 

8  27  (Mo.App.)  The  right  of  action  for  the 
death  of  a  servant  engaged  in  building  a  coal 
chute  for  an  interstate  carrier  who  was  run 
down  and  killed  by  an  engine  in  the  carrier's 
yards  is  not  governed  by  the  provisions  of  the 
Interstate  Commerce  Act. — Voris  v.  Chicago, 
M.  &  St.  P.  Ry.  Co.,  157  S.  W.  835. 
■  i  40  (Mo.)  A  contract  made  with  a  foreign  cor- 
poration for  solfciting  orders  for  books  publish- 
ed by  the  corporation,  to  be  imported  into  Mis- 
souri and  delivered  by  the  company's  agent  di- 
rect to  the  Bubscrit)era  ordering  them,  related  to 
interstate  commerce. — Security  State  Bank  v. 
Simmons,  157  S.  W.  585. 

1 46  (Mo.)  Conditions  imposed  on  the  right  of 
a  foreign  corporation  to  do  business  wholly  witb- 
in  the  state  would  not  be  objectionable  as  regu- 
lating interstate  commerce. — Security  State  Bank 
v.  Simmons,  167  S.  W.  585. 

That  a  foreign  corporation  required  an  office 
and  employes  to  transact  business  in  this  state  is 
immaterial  in  determining  whether  such  business 
was  interstate  commerce;  the  criterion  being 
whether  there  was  an  importation  into  one  state 
from  another. — Id. 

§  46  (Tex.Civ.App.)  A  foreign  corporation  en- 
gaged in  interstate  commerce  may  not  be  con- 
trolled by  the  foreign  corporation  laws  of  this 
state.— Shaenfield  v.  HaU  Safe  A  Fixture  Co- 
157  S.  W.  4152. 

m.  MEANS  AND  SDBTHODS  OF  BEG- 
iri.ATIOIf. 

i  59  (Mo.App.)  Rev.  St.  1909,  {  3330,  requir- 
ing telegraph  companies  receiving  a  message  for 
transmission  to  forward  it  promptly  on  penalty, 
held  a  valid  exercise  of  state  power  which  could 
not  be  said  to  be  an  interference  with  inter- 
state commerce  nor  to  give  extraterritorial  ef- 
fect to  a  state  law. — Hewitt  v.  Western  Union 
Telegraph  Co.,  157  S.  W,  827. 

f  59  (Mo.App.)  Rev.  St.  1909,  {  8330,  impos- 
ing a  penalty  upon  telegraph  companies  for 
failure  tc  promptly  transmit  telegrams,  author- 
izes a  recovery  in  case  of  delay  in  the  transmis- 
sion of  an  interstate  message,  where  the  delay 
occurs  in  the  receiving  office;  the  statute  not 
being  a  regulation  of  interstate  commerce.— Ad- 
coi  V.  Western  Union  Telegraph  Co.,  157  S.  W. 
989. 

i  60  (Ky.)  The  state  has  power  to  regulate 
the  business  of  soliciting  proposals  to  purchase 
intoxicating  liquors  by  agents  of  foreign  liquor 
dealers. — Martin  v.  Commonwealth,   157  S.  W. 


1078,  following  Delamater  v.  South  Dakota, 
27  8.  Ct.  447,  206  U.  S.  93,  61  L.  Ed.  724,  1« 
Ann.  Cas.  783. 

S  62  (Ky.)  Act  March  19,  1912  (Laws  1912, «. 
128),  requiring  all  passenger  trains  to  stop  at 
stations  where  penitentiaries  are  located,  as  ap>- 
plied  to  the  stopping  of  fast  interstate  trains,  at 
a  small  place  already  provided  with  reasonable 
facilities,  held  to  be  an  invalid  interference  with 
interstate  commerce. — Illinois  Cent  B.  O*  T. 
Cmnmonwealth,  167  S.  W.  687. 

COMMERCIAL  PAPER. 

See  Bills  and  Notes. 

COMMISSION. 

See  Depositiona. 

COMMISSIONS. 

See  Brokers,  H  63-86. 

COMMON  CARRIERS. 

See  Carrien. 

COMMON  LAW. 

See  Death,  i  U. 

i  1 1  (Ky.)  The  common  law  is  in  force  in 
Kentucky.— Polsgrove  v.  Moss,  157  8.  W.  1138. 

COMMUNITY  PROPERTY. 

See  Husband  and  Wife,  {  264. 

COMPENSATION. 

See  Attorney  and  Client,  l§  134-190;  Brokers, 
U  63-86;  District  and  Prosecuting  Attor- 
neys; Eminent  Domain,  §§  71-243;  Officers, 
S  100;   Schools  and  School  Districts,  |  144 

COMPENSATORY  DAMAGES. 

See  Damages,  |{  23-62. 

COMPETENCY. 

See  Jury,  H  90-120;   Witnesses,  i|  01-193. 

Of  evidence,  see  B]vidence,  §  155. 

Of  experts,  see  Evidence,  U  539,  545. 

COMPLAINT. 

See  Indictment  and  Information. 

COMPOUNDING  FELONY. 

See  Mortgages,  {  81. 

COMPROMISE  AND  SETTLEMENT. 

See  Attachment,  §§  292,  203;  Attorney  an4 
Client,  ii  150,  190;  Evidence,  {§  213,  319; 
Insurance,  {  801;    Trial,  i  'SO. 

CONCEALMENT. 

See  Fraud,  {  17. 

CONCLUSION. 

See  Pleading,  |  8- 

CONDEMNATION. 

See  Eminent  Domain. 

CONDITIONS. 

See  Deeds,  i  163;    Escrows. 

CONDONATION. 

See  Husband  and  Wife,  {  342. 
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CONFEDERATE  SOLDIERS. 

See  Pensiona,  {  1. 

CONFESSION. 

See  Criminal  Law,  {{  51d-534,  736;  Witnesses, 

,  S  193. 

Of  judgment,  see  Judgment,  gS  46-63,  815. 

CONFIDENTIAL  RELATIONS. 

See  Witnesses,  g  193. 

CONFLICT  OF  LAWS. 

See  Insurance,  g  147;  limitation  of  Actions, 
J  2. 

CONNECTING  CARRIERS. 

See  Carriers,  (174 

CONSENT. 

See  Submission  of  Controversy,  |  IS. 

CONSIDERATION. 

See  Assignments  for  Benefit  of  Creditors,  |  S2; 
Brokers,  §  96. 

CONSOLIDATION. 

See  Action,  |  59. 

CONSORTIUM. 

See  Husband  and  Wife,  g  200. 

CONSPIRACY. 

See  Homicide,  {  249. 

CONSTITUTIONAL  LAW. 

See  Attorney  and  aient,  g  172 ;  Courts,  gg  42, 
62,  97,  169,  231;  Elections,  M  21,  22,  28,  141, 
307;  Eminent  Domain,  gg  172,  182;  Habeas 
Corpus,  g  29;  Indictment  and  Information, 
g  2;  Intoxicating  Liquors,  g  15;  Jury,  || 
29,  31 ;  Municipal  Coiporatious,  gg  309,  967; 
Nuisance,  g  85;  Officers,  g  100;  Bailroads, 
g  99:  Schools  and  School  Districts,  g  22; 
Sherifts  and  ConsUbles,  g  6;  States,  gg  115, 
131;  Statutes,  g  76;  Taxation,  g  38;  Wit- 
nesses, g  149. 

XI.  CONSTRUCTIOK,  OPERATION, 

AND  ENFORCEBCENT   OF  CON- 

S'l'ITUTIONAI.  PROVISIONS. 

g  13  (Ky.)  In  determining  what  is  meant  by 
the  term  "secret  official  ballot,"  as  used  in  the 
Constitution,  resort  may  be  had  to  the  prior 
state  of  the  law  and  the  evil  to  be  remedied. — 
Gardner  v.  Ray,  157  S.  W.  1147. 

g  20  (Mo.)  The  actual  and  practical  interpre- 
tation placed  on  the  Constitution  by  public  of- 
ficers cnarged  with  their  execution  is  persuasive 
on  the  courts  where  their  meaning  is  doubtful, 
but  where  their  meaning  is  unambiguous  the 
construction  placed  thereon  by  officers  is  with- 
out efEect.— Follt  v.  City  of  St  Louis,  157  S.  W. 
71. 

g43  (Mo.)  The  city  of  St  Louis  accepting 
and  retaining  fees  which  the  circuit  attorney 
was  entitled  to  prior  to  the  law  of  1901  (Laws 
1901,  p.  48),  fixing  salary  in  lieu  of  fees,  is  not 
thereby  estopped  from  denying  the  validity  of 
the  act  increasing  the  compensation  of  the  offi- 
cer in  violation  of  Const,  art.  14,  g  8.— Folic  v. 
City  of  St.  Louis,  157  S.  W.  71. 

The  city  of  St.  Louis  paying  for  more  than 
two  years  the  salary  of  the  circuit  attorney  as 
fixed  by  the  act  of  1901  (I.«w8  1901,  p.  48),  on 
the  advice  of  the  city  counselor  is  not  there- 
by estopped  from  disputing  the  legality  of  the 
jmyments  on  the  ground  of  the  invalidity  of  the 
statute  in  so  tat  a»  it  purported  to  increase  the 


salary  of  the  circuit  attorney  daring  the  term 
of  his  office. — Id. 

g  46  (Mo.)  A  demurrer  to  a  petition  on  the 
ground  of  the  unconstitutionality  of  a  statute 
must  point  out  the  provision  of  the  Constitntion 
violated.— State  ex  rel.  Franlclin  County  v.  Tibbe 
Electric  Co.,  157  S.  W.  635. 

g48  (Ky.)  The  acts  of  the  Legislature  are 
presumptively  valid  until  declared  void  by  the 
courts,  and  people  may  so  rightfully  regard 
them.— Wendt  v.  Berry,  167  S.  W.  1115. 

g  48  (Ky.)  There  is  a  presumption  of  the  con- 
stitutionnlity  of  an   act  of   the  Legislature,   a 

E resumption  that  it 'was  not  the  purpose  of  the 
legislature  to  infringe  the  ConstitutlOD. — Gard- 
ner V.  Kay,  157  S.  W.  1147. 

g48  (Mo.)  A  statute  will  not  be  held  uncon- 
stitutional unless  it  contravenes  the  organic 
law  in  such  a  manner  as  to  leave  no  doobt  as 
to  its  unconstitutionality.— Bledsoe  t.  Stallard, 
157  S.  W.  77. 

m.  DISTRIBXmON  OF  OOVERjr- 

MENTAI.  POWERS  AND 

FUNCTIONS. 

<A)  liCKlsIatlTe  Powers  mmt.  DelecmMaa 
Thereof. 

g  62  (Mo.)  Laws  1895,  p.  194  (Ber.  St  1900, 
g  7030),  providing  that  insurance  companies 
shall  agree  upon  a  uniform  policy  for  use  in 
the  state  which  shall  be  approved  by  the  in- 
surance commissioner,  is  invalid  as  a  delega- 
tion of  legislative  authority. — ^Nalley  t.  Home 
Ins.  Co.,  157  S.  W.  769. 

g  62  (Tex.)  Eev.  Civ.  St  1911,  art  1121,  anbd. 
36,  permitting  the  formation  of  corporations  for 
bicycle  clubs  and  "other  innocent  sports,"  is  not 
invalid  because  delegating  by  the  quoted  clause 
legislative  power  to  the  Secretary  of  State  to 
determine  what  corporations  may  be  formed. — 
Smith  V.  Wortham,  157  S.  W.  740. 

(B)   Judicial  Fovren   and   FnnetloBB. 

g  68  (Ky.)  The  courts  have  no  authority  to 
concern  themselves  with  political  questions  re- 
lating wholly  to  the  manner  in  which  the  Leg- 
islature has  exercised  its  powers.— <rardner  v. 
Ray,  157  S.  W.  1147. 

g70  (Ky.)  Courts  will  not  question  the  wis- 
dom of  an  ordinance,  and  it  cannot  be  held  in- 
valid upon  any  other  ground  than  its  illegality. 
— Gathright  v.  H.  M.  Byllesby  A  Co.,  157  8. 
W.  45. 

g70  fKy.)  Whether  a  service  is  a  "public 
service  within  Const,  g  8,  prohibiting  a  grant 
of  separate  public  emoluments  or  privileges  to 
any  set  of  men  except  for  public  service,  ia  a 
matter  for  the  legislative  discretion,  the  exer- 
cise of  which  will  not  be  disturbed  unless  abus- 
ed.—Bosworth  V.  Harp,  157  S.  W.  1084. 

iz.  PRIVII.EOES  OR  nonnnriBS, 

AND   GUkSS  IiEOISIJkTZON. 

g  205  (Ky.)  Act  March  4.  1912  (Laws  1912. 
c.  6),  granting  pensions  to  indigent  Confederate 
soldiers,  did  not  violate  Const  g  3,  prohibiting 
the  grunt  of  exclusive  or  separate  public  emol- 
uments or  privileges  to  any  man  except  in  con- 
sideration of  public  service. — Bosworth  v.  Harp, 
157  S.  W.  1084. 

g  206  (Ky.)  The  privileges  and  immunities  of 
citizens  of  the  United  States,  protected  by  the 
fourteenth  amendment  against  abridgment  by 
the  state,  held  to  be  those  arising  cut  of  the 
nature  and  essential  character  of  the  national 
government,  and  not  to  extend  to  Acta  1912, 
c.  7,  providing  for  primary  elections  and  ex- 
cluding several  classes  of  persons  from  candi- 
dacy for  nominations. — Gardner  v.  Ray,  157  8. 
W.  1147. 

XI.  DUE  PROCESS  OF  I.AW. 

g273  (Mo.)  A  conviction  for  criminal  con- 
tempt by  publication  of  contemptuous  article 
held  to  violate  Mo.  Const  art  2,  i  80,  and 


Digitized  by  LjOOQ IC 


1223 


INPBJX-DiaBST 


Oontraot* 


XT.  S.  Oonat.  Amend.  14,  I  1,  where  the  judge 
hearing  the  proceedings  refused  to  hear  evidence 
explaining  the  article  on  the  day  set  for  trial 
and  wrote  his  opinion  the  night  before,  which 
showed  that  his  mind  was  then  thoroughly 
made  up  in  favor  of  conviction. — Ex  parte  Nel- 
son, 157  S.  W.  794. 

Mo.  Const  art.  2,  i  30,  and  U.  S.  Const 
Amend.  14,  §  1,  guaranteeing  due  process  of  law, 
apply  to  every  form  of  proceeding  where  life, 
liberty,  or  property  is  sought  to  be  affected,  in- 
cluding trials  for  criminal  contempt  before  a 
judge,  whether  accused  be  guilty  or  not. — Id. 

S28I  (Mo.)  Laws  1903,  p.  148,  providing  a 
scheme  for  assessing  against  counties  damages 
which  may  accrue  to  landowners  from  changes 
in  the  grades  of  public  roads,  held  to  require 
sufficient  notices  to  landowners  of  the  taking 
or  damaging  of  their  property  so  as  to  provide 
due  process  of  law.— Bledsoe  v.  Stallard,  157  S. 
W.  77 

CONSTRUCTION. 

See  Oonstitntional  Law,  l§  l»-48;  Contracts, 
U  147-176;  Deeds,  U  80-153 ;  Pleading,  §| 
34,  433;  Railroads,  {{  99-104;  Release,  I 
29:  Sales,  |  88;  Statutes,  §§  159,  189,  219; 
WiUb,  U  eOl,  602. 

CONSTRUCTIVE  TRUSTS. 

See  Trusts,  {{  103,  104. 

CONTEMPT. 

See  Constitutional  Law,  |  273. 

X.  ACTS  OR  CONDTTOT  OOHSTmrr- 

INO   CONTEMPT   OF   COUBT. 

{  9  (Mo.)  A  newspaper  article  published  pend- 
ing a  divorce,  stating  that  the  lawyers'  fees 
must  be  collected  before  alimony  is  paid  and 
before  tlte  wife  can  dismiss  the  case,  and  recit- 
ing that  the  circuit  judge  allowed  three  attor- 
neys' fees  before  he  would  dismiss  the  case  upon 
the  wife's  motion,  and  that  in  a  similar  pro- 
ceeding theretofore  the  judge  had  permitted  the 
lawyer  to  decide  whether  alimony  or  the  law- 
yer's fee  would  be  paid,  and  allowed  the  fee 
on  the  lawyer's  decision,  held  contemptuous. — 
Ex  parte  Nelson,  157  S.  W.  794. 

While  the  several  divisions  of  a  ciicait  court 
of  Jackson  county  are  distinct  for  some  pur- 
poses, an  article  published  concerning  the  judge 
of  one  division  could  not  be  construed  to  refer 
to  the  judge  of  any  other  division,  who  did  the 
act  charged,  for  tiie  purpose  of  preventing  it 
from  being  contemptuous  as  to  the  judge  of  the 
division  to  whom  it  expressly  referred. — Id. 

An  order  dismissing  a  divorce  action  upon 
condition  that  attorney's  fees  be  paid  was  not  a 
final  disposition  of  the  case  so  that  it  was  still 
pending  so  as  to  make  a  libelous  and  contempt- 
nous  article  then  published  with  reference  to 
the  case  one  published  pending  the  suit. — Id. 

{28  (Mo.)  Mistake  and  want  of  intent  are 
not  a  defense  to  a  publication  of  an  article 
which  is  contemptuous  per  se.— Ex  parte  Nelson, 
167  S,  W.  794. 

XI.  POWER  TO  PmnSH,  AND  PRO. 

OEEDINOS  THEREFOR. 

158  (Mo.)  While  the  sworn  answer  of  con- 
temner in  a  case  of  constructive  contempt  de- 
nying an  intention  to  prejudice  the  court  is 
conclusive  on  the  question  of  contemptuous  in- 
tent, where  the  publication  is  ambiguous,  if  not 
ambiguous  the  publisher  is  conclusively  intend- 
ed to  have  meant  what  he  clearly  stated. — Ex 
parte  Nelson,  157  S.  W.  794. 

1 60  (Mo.)  In  a  proceeding  for  criminal  con- 
tempt by  publishing  an  article  relating  to  a 
pending  divorce  action,  evidence  that  the  writer 
of  the  article  had  no  malice  toward  the  judge 
and  that  the  owner  of  the  paper  had  no  knowl- 


edge of  the  publication  was  admissible  in  miti- 
gation of  punishment  though  not  as  substantive 
evidence.— Ex  parte  Nelson,  157  S.  W.  794. 

CONTEST. 

See  Elections,  §|  291-307. 

CONTINGENT  FEES. 

See  Champerty  and  Maintenance. 

CONTINUANCE. 

See  Appeal  and  Error,  $  257 ;    Criminal  Law, 

IS  595,  596,  598,  600,  605,  614,  1086. 

§  20  (Tex.Civ.App.)  Where  continuing  a  case 
would  have  interfered  with  the  business  of  the 
court  and  no  reason  was  shown  why  one  mem- 
ber of  the  firm  of  attorneys  of  a  party  could 
not  attend,  denial  of  a  continuance  on  the 
ground  of  the  absence  of  one  of  the  attorneys, 
who  was  trying  a  case  in  another  court,  was 
not  an  abuse  of  the  court's  discretion. — Thomp- 
son &  Scott  V.  Hart,  157  S.  W.  184. 

g  25  (Tex.Civ.App.)  A  continuance  for  the 
testimony  of  an  absent  witness  to  show  that  the 
debt  sued  on  was  not  due  was  properly  refused, 
where  plaintiff's  own  testimony  on  that  ques- 
tion was  uncertain.— Whitten  v.  Whitten,  167 
S.  W.  277, 

§  33  (Ky.)  Under  Civ.  Code  Prac.  {  315,  pro- 
viding that,  if  the  affidavits  of  testimony  of  ab- 
sent witnesses  are  read  to  the  jury,  the  trial 
shall  not  be  postponed,  refusal  to  grant  a  contin- 
uance on  that  ground  is  not  error. — Chesapeake 
&  O.  Ry.  Co.  V.  Stapleton,  157  S.  W.  702. 

i  46  (Tex.Civ.App.)  An  application  for  a  con- 
tinuance, on  the  ground  of  the  absence  of  wit- 
nesses, which  fails  to  state  in  terms  that  due 
diligence  was  used,  or  to  show  what  efforts  had 
been  made  during  two  months  prior  to  the  ill- 
ness of  the  applicant's  attorney  to  procure  the 
testimony  of  the  witnesses,  held  properly  de- 
nied for  want  of  due  diligence.— Thompson  & 
Scott  V.  Hart,  157  S.  W.  184. 

CONTRACTS. 

See  Account  stated ;  Adoption;  Animals;  As- 
signments; Assignments  for  Benefit  of  Cred- 
itors, §  32;  Attorney  and  Client,  S  147;  Bills 
and  Notes;  Boundaries,  §  46;  Brokers;  Can- 
cellation of  Instruments;  Carriers,  §§  204, 
205,  218;  Champerty  and  Maintenanpe; 
Chattel  Mortgages;  Commerce,  §  40;  Con- 
tribution ;  Corporations,  gg  30,  121,  198,  503, 
507 ;  Counties,  gg  50.  124,  150;  Customs  and 
Usages;  Damages,  ||  23.  40,  62,  124:  Deeds; 
Election  of  Remedies;  Electricity;  Estoppel, 
gg  15,  26;  Evidence,  gg  213,  271,  383,  397- 
461 ;  Exchange  of  Property  ;  Executors  and 
Administrators,  g  221;  Frauds,  Statute  of; 
Highways;  Husband  and  Wife,  gg  87,  142; 
Indemnity;  Insurance;  Justices  of  the  Peace, 
g  44 ;  Landlord  and  Tenant;  Logs  and  Log- 
ging, g  3;  Master  and  Servant,  g5  37,  41, 
42;  Mines  and  Minerals,  fS  58,  83;  Mort- 
gages; Municipal  Corporations,  Jg  284,  362, 
873;  Parent  and  Child,  gg  2,  15:  Principal 
and  Agent,  Sg  124,  183;  Principal  and  Sure- 
ty, g  119;  Reformation  of  Instruments;  Re- 
lease; Sales;  Schools  and  School  Districts, 
gg  14,  144  ;  Specific  Performance  ;  Subroga- 
tion :  Trial,  IS  194,  243.  251-253;  Trusts, 
gg  30%,  103;  Usury;  Vendor  and  Purchaeer ; 
Work  and  Labor. 

I.  REQUISITES  Am)   VAI.IDITT. 

(A)   Nature  and  Eisiienttals  In   General. 

f  9  (Ky.)  A  contract  between  a  lessee  of  a  coal 
mine,  entitled  to  receive  85  cents  per  ton,  and 
an  officer  of  the  lessor,  which  binds  the  officer 
to  advance  to  the  lessee  the  money  to  pay  his 
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employes,  is  not  void  for  indeflniteness. — Push  t. 
Jackson,  157  S.  W.  1082. 

{  1 0  (Tex.Civ.App.)  Where  one  was  in  posses- 
sion of  premises  as  lessee,  paying  a  fixed  an- 
naal  rental,  an  agreement  by  the  lessor  that  be 
siiould  have  the  premises  as  long  as  he  paid  the 
rent  is  not  enforceable,  being  void  for  want  of 
mutuality.— HiU  v.  Hunter,  157  S.  W.  247. 

(F)  I<ev*Utr  of   Object  and   of  Consider- 
ation. 

f  105  (Ark.)  A  contract  by  which  plaintifF 
was  required  to  procure  certain  letters  written 
by  testator  and  return  them  to  him  was  not  il- 
legal, if  otherwise  valid,  because  it  was  agreed 
that  they  should  he  transmitted  through  the 
mails  when  they  were  in  fact  nonmailable  un- 
der the  federal  statutes.— Josephs  v.  Briant, 
157  S.  W.  136. 

§  108  (Ky.)  The  public  policy  of  a  state  is 
contained  in  its  Constitution  and  statutes,  and 
in  its  common  law  as  found  in  the  opinions  of 
its  court  of  last  resort.— Gathright  v.  H.  M. 
Byllesby  &  Co.,  157  S.  W.  45. 

i  129  (Ark.)  A  contract  to  procure  evidence 
for  testator  in  a  divorce  case  or  to  secure  pos- 
session of  letters  to  prevent  their  use  against 
him  was  illegal  and  void,  but  would  be  valid  if 
the  contract  did  not  contemplate  suppressing 
the  letters  or  using  them  to  win  the  case. — Jo- 
sephs V.  Briant,  157  S.  W.  136. 

A  contract  to  get  possession  of  letters  writ- 
ten by  testator  to  prevent  them  from_  being  used 
in  a  criminal  prosecution  against  him  for  un- 
lawfully using  the  mail  is  illegal,  but  is  valid 
if  the  contract  was  merely  to  enable  testator 
to  get  the  letters  to  prevent  them  from  being 
unlawfully  mailed  to  another. — Id. 

H.  CONSTBVCTION    AXD    OPEBA- 

TIOK. 

(A)   Oeneral  Rnlea  of  Constrnetlon. 

I  147  (Mo.App.)  The  object  in  construing  a 
contract  is  to  get  at  the  intention  of  the  parties 
as  expressed  in  the  language  used,  and  the  real 
intention  may  control  the  letter  of  the  contract, 
or  the  strict  letter  may  be  enlarged  to  give  effect 
to  the  intention  gathered  from  the  whoie  con- 
tract—Belch V.  Schott,  157  S.  W.  658. 

i  150  (Ky.)  In  construing  a  written  instru- 
ment the  court  is  not  controlled  altogether  by 
the  name  that  the  parties  have  given  it,  but  will 
look  at  the  paper  itself  and  determine  the  na- 
ture of  the  instrument  and  enforce  it  although  it 
is  improperly  designated. — ^Hurst  v.  Winchester 
Bank,  157  S.  W.  685. 

S  155  (Mg.App.)  Where  a  contract  is  ambi^- 
ous,  it  will  be  construed  against  the  party  using 
the  words.— Belch  v.  Schott,  157  S,  W.  658. 

i  164  (Ark.l  Where  the  plaintiffs  at  the  same 
time  that  defendant,  one  of  the  prospective  in- 
corporators of  a  corporation,  signed  an  agree- 
ment for  a  lease  of  a  certain  machine  became 
parties  to  conditional  subsci-iptlon  contracts,  the 
two  instruments  should  be  considered  together 
in  determining  whether  defendant  was  person- 
ally bound.— Belding  v.  Vaugban,  157  S.  W. 
400. 

g  176  (Mo.App.)  The  construction  of  the  mean- 
ing of  a  contract  for  street  improvement  is 
for  the  court,  and  not  for  the  jury. — Fellows  T. 
Dorsey,  157  S.  W.  995. 

V.   FEBFOBMANCE  OB  BBEACH. 

§  284  (Ky.)  In  the  absence  of  fraud  or  mis- 
take, held,  that  the  decision  of  the  architect  and 
construction  board  that  certain  items  of  work 
were  required  by  the  siiecitications  and  were 
not  extras  was  binding  on  the  contractor  and 
subcontractor.— CaldweU  &  Drake  t.  Pierce,  157 
S.  W.  692. 

§  303  (Mo.App.)  Where  one  party  to  a  con- 
tract interferes  with  or  prevents  its  perform- 
ance by  the  adverse  party  to  an  extent  amount- 
ing to  a.  refusal  of  performance,  the  latter  majr 


recover  as  if  be  had  folly  performed. — ^Hidden 
V.  Lyons,  157  S.  W.  811. 

The  refusal  of  a  party  to  a  contract  to  per- 
form his  part  thereof  releases  the  other  party 
from  further  performance  or  a  tender  of  per- 
formance and  fixes  his  right  of  recovery  at  tbe 
time  of  refusal. — Id. 

VI.  ACTIONS  FOB  BBEACH. 

{330  (Ky.)  Where  a  contractor  to  taaol  and 
log  timber  took,  with  the  consent  of  the  owner, 
a  third  person  in  with  him  on  the  contract  un- 
der an  agreement  for  a  one-half  interest  tiieie- 
in,  the  contractor  suing  for  damages  for  a 
wrongful  discharge  preventing  performance  most 
make  the  third  person  a  party. — Stearns  Lom- 
ber  Co.  t.  Inman.  157  S.  W.  23. 

{ 350  (Ky.)  In  an  action  by  a  subcontractor 
against  tbe  main  contractor  for  balances  due  on 
several  building  contracts,  evidence  held  suffi- 
cient to  show  that  on  the  W.  contract  a  payment 
claimed  by  defendant  had  not  been  made,  that 
on  the  H.  contract  an  overpayment  claimed  by 
defendant  had  not  been  made,  and  that  on  the 
P.  contract  there  was  no  balance  due  to  plain- 
tiff.— Caldwell  &  Drake  t.  Pierce,  157  S.  W.  «»2. 

CONTRADICTION. 

See  Witnesses,  iS  380-407. 

Of  record,  see  Appeal  and  Error,  |  664. 

CONTRIBUTION. 

I  5  (Tex.CiT.App.)  Where  plaintiff  was  canaed 
to  take  defendant's  train  when  her  transporta- 
tion read  over  another  road  by  the  negligence 
of  defendant's  brakeman  and  of  the  gateman  of 
the  T.  railroad  company,  defendant  on  being 
cast  in  an  action  for  wrongful  ejection  conld  not 
recover  contribution  against  the  T.  company. — 
Missouri,  K.  &  T.  By.  Co.  of  Texas  t.  Humph- 
ries, 157  S.  W.  1174;  Same  t.  Jackson.  Id. 
1177. 

CONTRIBUTORY  NEGLIGENCL 

See  Negligence,  {  83. 

CONVEYANCES. 

See  Assignments;  Assignments  for  Benefit  of 
Creditors;  Boundaries,  {  20;  Chattel  Mort- 
gages; Deeds;  Estoppel,  Sg  15,  26;  Fraud- 
ulent Conveyances;  Husband  and  Wife,  H 
31,  125;    Vendor  and  Purchaser. 


COPY. 

See  Evidence,  (  342. 

CORPORATIONS. 

See  Abatement  and  Revival,  i  40;  Appeal  and 
Error,  |§  19,  1066;  Banks  and  Banking; 
Beneficial  Associations;  Carriers;  Colleges 
and  Universities;  Commerce,  §|  40,  46;  Con- 
stitutional Law,  {  62;  Contracts,  f  164: 
Criminal  Law,  {  304;  Exchanges;  Fraud,  I 
59;  Insurance;  Mandamus,  g  10;  Master 
and  Servant,  J  179 ;  Municipal  Corporations; 
Railroads ;  Street  Railroads ;  Taxation,  { 
376;  Telegraphs  and  Telephones;  Trial,  H 
4.  327. 

I.  INOOBPOBATIOH  AND  OBOAN- 
IZATION. 

S  14  (Tex.)  Under  Rev.  Ot.  St  1911.  art 
1121,  subd.  36,  permitting  the  formation  «t 
bicycle  clubs  and  other  innocent  sports,  k«U, 
that  an  automobile  club  could  not  be  formed.— 
Smith  V.  Wortham,  157  S.  W.  740. 

Under  Rev.  Civ.  St  1911,  art  1121,  subd.  38, 
permitting  the  formation  of  corporations  for 
bicycle  clubs  and  "other  Innocent  sports,"  the 
rule  of  ejusdem  generis  held  not  to  apply.— Id. 

g  30  (.\rk.)  Where  plaintiffs  and  defendant 
were  Jointly  interested  in  the  formation  of  a  cor- 
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poration,  defendant,  who  sicrned  an  agreement 
tor  the  lease  of  a  machine  from  plaintiffs  for 
the  corporation  when  formed,  is  not  liable  as 

Urometer.— Belding  v.   Vaughan,  157   S.   W. 

Where  defendant,  one  of  the  sahscribers  to 
the  stock  of  a  proposed  corporation,  signed  an 
agreement  for  the  lease  of  property  by  the  cor- 
poration, containing  a  promise  to  pay  at  a  def- 
inite date,  or  upon  the  organization  of  the  cor- 
jporation,  the  contract  cannot  be  treated  as  an 
absolute  one,  bat  is  conditional  upon  the  for- 
mation of  the  corporation. — Id. 

II.  CORPORATE  EZISTEHCE  AHD 
FRANCHISE. 

1 40  (Ky.)  To  show  that  stockholders  ratified 
an  amended  charter  provision  vesting  in  third 
persons  the  power  to  vote  the  stock,  it  must  ap- 
pear that  they  knew  the  facts  and  so  acted 
with  reference  thereto  as  to  show  an  Intention 
on  their  part  to  ratify  the  unauthorized  act 
of  the  incorporators  in  adopting  the  provision. 
— Lebua  v.  Stansifer,  157  S.  W.  727. 

IV.   CAPITAI..  STOCK,  AXD  DIVI- 
DEHIMS. 

(B)  Sabserlpttoa  to  Btoek. 

S  80  (Ky.)  False  representatlonB  of  an  agent 
of  a  corporation  selling  its  stock  as  to  future 
prospects  of  the  corporation  and  the  future 
value  of  the  stock,  made  to  induce  a  purchase  of 
stock,  are  not  grounds  for  a  rescission  of  the 
purchase. — Southern  Ins.  Co.  t.  Milligan,  157 
S.  W.  37. 

A  defrauded  purchaser  of  stock  is  entitled  to 
a  cancellation  where  he  made  the  purchase  on 
the  faith  of  the  truthfulness  of  false  statements 

Snblished  by  the  corporation  showing  its  then 
nandal  condition. — Id. 

A  statement  in  a  stock  snbscription  paper  that 
the  corporation  has  a  surplus  fund  in  a  desig- 
nated amount  is  a  representation  to  a  purchaser 
of  stock  that  the  corporation  has  a  bona  fide 
surplus  in  the  amount  specified. — Id. 

A  corporation  employing  an  agent  to  sell  its 
stock  is  bound  by  his  representations  concerning 
the  stock. — Id. 

A  purchaser  of  stock  who  is  ignorant  of  the 
condition  of  the  corporation  may  rely  on  mate- 
rial and  apparently  reasonable  representations 
made  by  the  agent  of  the  corporation  employed 
to  sell  stock,  concerning  the  value  of  the  stock, 
the  solvency  of  the  corporation,  and  other  ex- 
isting matters  relating  to  its  business,  manage- 
ment,  and  affairs. — Id. 

A  purchaser  of  stock  will  not  be  beard  to 
say  that  he  was  induced  by  the  false  represen- 
tations of  an  agent  of  the  corporation  to  pur- 
chase, when  he  is  in  possession  of  information 
showing  that  the  representations  are  not  true 
or  putting  him  on  notice  as  to  their  falsity. — Id. 

The  iaXae  representations  that  will  authorize 
a  cancellation  of  stock  subscriptions  must,  as  a 
general  rule,  be  in  reference  to  past  or  present 
conditions  of  the  cori>oration,  and  not  mere  ex- 
pressions of  opinion  as  to  the  future  prospects 
of  the  corporation. — Id. 

An  agent  of  a  corporation  employed  to  sell 
its  stock,  who  to  induce  one  to  purchase  stock 
falsely  represents  that  a  third  person,  a  well- 
known  and  good  business  man  in  the  communi- 
ty, has  subscribed  for  stock  and  that  the  cor- 
poration is  paying  27  per  cent  on  the  invest- 
ment, makes  false  representations  of  existing 
facts,  and  a  purchaser  relying  thereon  may,  on 
discovering  the  falsi^,  obtain  a  cancellation  of 
the  purchase. — Id. 

(D)  Transfer  of  8b ares. 

(121  (Mo.App.)  Evidence,  in  a  suit  to  rescind 
a  contract  to  purchase  mining  stock  on  the 
ground  of  fraudolent  representations  and  to  re- 
cover the  purchase  price,  held  to  support  a  find- 


ing that  defendant  was  not  guilty  of  fraod. — 
Gilbert  v.  Seitz,  167  8.  W.  118. 

V.  MEMBERS   AND    STOCKHOLDERS. 
(B)   Heetlmcs. 

S  198  (Ky.)  A  provision  in  the  charter  of  a 
corporation  which  places  power  to  rote  the 
stock  in  the  hands  of  the  directors  of  an  in- 
corporated society  without  capital  stock,  who 
are  the  incorporators,  is  void  as  depriving  stock- 
holders, not  consenting  to  the  provision,  of 
their  control  of  the  corporation. — Lebus  v.  Stan- 
sifer, 157  S.  W.  727. 

A  pooling  contract  by  tobacco  growers, 
whereby  each  agreed  to  subscribe  for  stock  in 
a  corporation  to  be  formed,  and  whereby  they 
authorized  an  incorporated  society,  organized  to 
promote  the  interests  of  tobacco  growers,  to 
pay  for  the  stock  ont  of  the  proceeds  of  tobacco 
when  sold,  does  not  anthorize  the  incorporators 
to  create  a  voting  tmst— Id. 

(C)  Salnar  or  Defendlngr  on  Behalf  of  Cor- 
poration. 

i  206  (Ky.)  A  stockholder  may  not  sue  on  be- 
half of  himself  and. other  stockholders  to  cor- 
rect an  evil  in  the  management  of  the  cor- 
poration nntil  the  managing  board  on  request 
has  refused  to  sue,  unless  the  directors  will 
not,  in  view  of  the  situation,  comply  with  a 
request  to  sue.— Lebos  v.  Stansifer,  157  S.  W. 
727. 

Where  numerous  tobacco  growers  formed  a 
pool  under  a  contract  whereby  each  agreed  to 
subscribe  for  stock  in  a  corporation  to  be  form- 
ed, to  be  paid  for  by  a  tobacco  society  organ- 
ized to  promote  the  interests  of  tobacco  grow- 
ers out  of  sales  of  tobacco,  some  members  of 
the  pool  could,  after  the  formation  of  the  cor- 
poration, sue  for  themselves  and  others  similar- 
ly situated,  for  judgment  adjudging  that  the 
board  of  directors  of  the  corporation  were  not 
lawful  directors,  without  first  requesting  the 
board  to  sue. — Id. 

VI.   OFFICERS   AND   AGENTS. 

(A)  Bleotlon    or    Appointment,    ttnallllca- 

tion,  and  Tenure. 

{283  (Ky.)  Under  Ky.  St  i  651,  providing 
that  elections  for  directors  shall  be  by  ballot 
and  in  the  first  instance  the  directors  shall 
be  elected  at  a  meeting  held  before  the  cor- 
poration is  authorized  to  commence  business, 
incorporators  may  not  designate  in  the  articles 
of  incorporation  an  initial  board  of  directors 
without  action  on  the  part  of  the  stockholders. 
-^Lebus  V.  Stansifer,  157  S.  W.  727. 

VH.   CORPORATE  POWERS   AND 
UABII.ITIES. 

(A)  Extent  and  Exercise  of  Powers  In 
General. 

§  396  (Mo.)  A  petition  to  recover  the  penalty 
for  a  corporation's  failure  to  file  the  report 
required  by  Rev.  St.  ISIOi).  §«  .S0:i6,  3030,  held 
sufficient. — State  ex  rel.  Franklin  County  v. 
Tibbe  Electric  Co..  157  S.  W.  635. 

(B)  Representation  of  Corporation  by  Of- 

llcera  and  Aarents. 

(404  (Mo.)  Directors  of  a  going  solvent  cor- 
poration not  pressed  by  debts  or  laboring  under 
vital  distress  in  its  corporate  life  may  sell  all 
its  property  without  the  unanimous  consent  of 
stockholders  if  accomplished  in  good  faith. — 
Cummings  v.  Parker,  157  S.  W.  629. 

A  sale  by  directors  of  all  the  assets  of  a  club 
corporation  to  another  corporation  having  the 
same  directors  held  in  good  faith  and  valid  as 
against  the  minority  stockholders. — Id. 

g430  (Mo.)  Where  a  fish  club  corporation, 
being  unable  to  renew  a  lease  of  its  grounds, 
sold  its  property  for  full  value  to  another  cor- 
poration  having   the  same   directors,   plaintiff. 
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In  the  absence  of  proof  of  actual  frand,  could 
not  have  the  convej'ance  vacated  on  the  the- 
ory that  the  directors  were  trustees  and  in 
effect  sold  to  themselves. — Cummings  ▼.  Parker, 
157  S.  W.  629. 

(F)  OtTll  Aetlons. 

f  503  (Ky.)  Under  Civ.  Code  Prac.  i  72,  pro- 
viding that  an  action  against  a  corporation  hav- 
ing an  ofiSce  in  the  state  must  be  brought  in  the 
county  where  the  office  or  place  of  business  is 
situated,  or,  if  on  contract,  where  the  contract 
was  made  or  to  be  performed,  an  action  on  a 
contract  could  be  brought  against  a  corporation 
in  the  county  where  the  contract  was  made  by 
the  corporation's  agent  and  was  to  be  performed. 
— Owensboro  Shovel  &  Tool  Co.  v.  Moore,  157 
S.  W.  1121. 

§  507  (Ky.)  Service  of  summons  upon  the 
agent  who  made  the  contract  for  defendant  cor- 
poration, which  is  sued  upon  in  the  county  in 
which  the  action  is  brought  and  the  contract 
was  to  be  performed,  was  unnecessary. — Owens- 
boro Shovel  &  Tool  Co.  v.  Moore,  167  S.  W. 
1121. 

(G)   Crimes  and  Crlmltaal  Froseeatlons. 

§  534  (Ky.)  Proof  that  defendant  was  a  de 
facto  corporation  by  showing  that  it  acted  as 
such  and  was  accepted  in  the  community  as 
a  corporation  under  the  name  alleped  held  suf- 
ficient to  show  its  corporate  existence  in  a 
criminal  proceeding. — Tx)aisville  &  N.  R.  Co. 
V.  Commonwealth,  157  8.  W.  368. 

XII.  FOBEION  OOBPOBATIONS. 

{ 653  (Ky.)  Where  a  foreign  corporation  puts 
horses  in  charge  of  its  president,  with  power  to 
contract  with  reference  thereto  for  the  purpose 
of  evading  the  corporation  laws,  the  president 
becomes  personally  liable  for  the  keep  of  the 
horses,  even  though  the  agister  knew  niat  they 
belonged  to  the  corporation. — Von  Cotzhausen  v. 
Barker,  157  S.  W.  1093. 

§  657  (Mo.)  Under  Rev.  St.  1899,  |i  1024  and 
1020,  requiring  foreign  corporations  to  establish 
an  office  in  the  state  before  transacting  busi- 
ness therein,  and  to  obtain  a  license,  held,  that 
a  lease  by  a  foreign  corporation  of  premises  in 
^  which  to  carry  on  its  business  and  maintain 
its  office,  entered  into  before  it  obtained  its 
license,  is  not  invalid. — Wulfing  t.  Armstrong 
Cork  Co.,  157  S.  W.  615. 

Though  a  lease  of  premises  by  a  foreign  cor- 
poration was  invalid,  becanse  it  had  not  ob- 
tained a  license  prior  thereto,  the  lessor's  con- 
tinued acceptance  of  the  rent  after  the  cor- 
poration obtained  its  license  will  estop  him  from 
subsequently  contesting  its  validity.— Id. 

CORPUS  DELICTI. 

See  Criminal  Law,  $  552 ;  Homicide,  i  228. 

CORROBORATION. 

See  Criminal  Law,  »  611,  634;   Rape.  U  48, 
66. 

COSTS. 

See  Appeal  and  Error,  {  226;    Champerty  and 
Maintenance ;   Trespass  to  Try  Title,  {  50. 

VI.  TAXATIOir. 

i2l6  (Tez.Civ.App.)  Though  a  court  has  no 
jurisdiction  over  its  judgment  after  the  term,  a 
party  against  whom  costs  have  been  improperly 
assessed  by  the  clerk  may  move  to  retax  after 
adjournment,  so  as  to  relieve  himself  of  im- 
proper items,  though  not  to  have  his  opponent 
taxed  therewith.— Archer  t.  Cole,  157  S.  W. 
1183. 


▼H.   OK  AFPEAI.  OB  ERROB.  AKD 

ON  NEW  TBIAI.  OB  MOTION 

THEBEFOB. 

1236  (Tez.CiT.App.)  That  the  county  court 
instead  of  dismissing  a  suit  brought  by  appel- 
lant for  want  of  jurisdiction,  which  it  did  not 
have,  rendered  judgment  that  appellant  take 
nothing,  and  that  the  Court  of  Civil  Appeals 
instead  of  dismissing  appellant's  appeal  revers- 
ed the  judgment  and  dismissed  the  case,  was 
not  ground  for  adjudging  costs  against  appel- 
lee, but  costs  should  be  adjudged  against  appel- 
lant in  both  courts.— Consumers'  Fertilizer  Co. 
V.  J.  M.  Badt  &  Co.,  157  S.  W.  22*5. 

S  260  (Mo.App.)  An  allowance  of  10  per  cent. 
damages  for  vexatious  appeal  held  proper  under 
Rev.  St.  1909,  §  2084,  where  an  insurance  com- 
pany without'  any  defense  appealed  from  a  judg- 
ment directing  the  payment  of  a  policy  of  leas 
than  ?200.— Wallace  v.  Prudential  In*  Cfc  of 
America,  157  S.  W.  1028. 


COUNTERFEITING. 


See  Forgery. 


COUNTIES. 


See  Constitutional  Law,  §  281:  Courts,  {{  82, 
169;  Criminal  Law,  f  1134;  DUtrict  and 
Prosecuting  Attorneys;  Eminent  Domain,  M 
71,  172;   Schools  and  School  Districts,  !  1J». 

H.  OOVEBNMENT  AND   OFFICEBS. 
(O   ConntT  Board. 

S49  (Ky.)  The  fiscal  court  of  a  county  can 
act  only  through  orders  duly  recorded  in  the 
manner  required  by  law. — O'Kelly  v.  Lockwood, 
157  S.  W.  1096. 

1 50  (Ky.)  Under  Ky.  St  i  4315,  order  of  fis- 
cal court  directing  commissioner  thereby  ap- 
pointed to  make  a  contract  for  working  the 
roads  held  void  because  it  delegated  the  exercise 
of  judgment  and  discretion  to  the  commissioner. 
--O'Kelly  V.  Lockwood.  157  S.  W.  1096. 

Under  Ky.  St  §  4315,  the  fiscal  court  conld 
not  delegate  to  a  commissioner  appointed  by  it 
the  power  to  accept  and  approve  the  bond  of  a 
contractor  for  working  the  roads  of  the  coun- 
ty.—Id. 

to.  PBOPEBTT.  CONTRAOTB.  AND 
UABUJTIES. 
(B)  Contraets. 

§  124  (Ky.)  Contract  for  working  roads  Toid 
because  fiscal  court  delegated  to  commissioner 
power  to  make  contract  and  accept  bond,  held 
ratified  where  the  court  had  a  corrected  con- 
tract made,  and  accepted  and  approved  the  cor- 
rected contract  and  the  bond. — O  Kelly  t.  Lock- 
wood,  157  S.  W.  1096. 

TV.    FISOAI.   MANAOEBfENT.    FUBUO 

DEBT,  SECUBmES,   AND 

TAXATION. 

{  150  (Ky.)  A  contract  by  a  county  board  ot 
education  to  pay  to  a  city  $3,000  eadi  year  for 
five  years  for  the  privilege  of  sending  county 
pupils  to  the  city  high  school  created  an  in- 
debtedness by  the  county  of  $15,000. — Board  of 
Kdiiration  of  Christian  County  v.  Board  of 
Trustees  of  Hopkinsville  Public  Schools,  157  S. 
W.  607. 

S  192  (Tez.Civ.App.)  Where,  after  a  taz  was 
levied  for  the  payment  of  bonds,  the  proposed 
issue  thereof  was  abandoned,  the  levy  became 
invalid,  and  an  attempt  by  the  commissioners' 
court  to  transfer  the  tax  to  a  fund  for  the  pay- 
ment of  a  different  issue  of  bonds  to  be  issued 
the  following  year  was  unauthorized  and  void; 
Rev.  St  1895,  art  859,  not  applying.— Petty  v. 
McReynolds,  157  S.  W.  180. 

I  196  (Tex.Civ.App.)  Taxpayers  heU  not  to 
have  lost  the  right  to  bring  a  suit  to  restrain 
the  collection  of  an  invalid  taz  lery  hr  delaying 
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such  action  until  an  attempt  or  threat  to  en- 
toTce  collection  of  the  tax.— Petty  v.  McRey- 
nolds,  157  S.  W.  180. 

Where,  after  the  levy  of  a  tax,  the  purpose 
for  which  it  was  levied  was  abandoned,  and 
the  county  commissioners'  court  attempted  to 
transfer  the  tax  to  a  fund  for  another  purpose, 
the  county  judge  and  county  commissioners 
were  not  necessaiy  parties  to  a  suit  against  the 
tax  collector  to  restrain  the  collection  of  the 
tax.— M. 

COURTS. 

See  Appeal  and  Error;  Clerks  of  Courts ;  Con- 
tempt ;  Costs,  §1  216.  236;  Criminal  Law,  {! 
101,  137,  1130, 1134;  Injunction,  §  148;  Judg- 
ment, i  475 ;  Justices  of  the  Peace ;  Manda- 
mus, i  172. 

n.   ESTABUSHMENT,    OBOANIZA- 

TION,  AND   PBOOEDUBE   IN 

GENEBAI.. 

«A)  Ore«tloa  and  Conatltntton,  and  Oonrt 

f  42  (Tex.)  Const,  art.  5,  t  1,  empowering  the 
Legislature  to  establish  such  other  courts  as  it 
may  deem  necessary,  and  to  prescribe  the  juris- 
diction and  organization  thereof,  authorizes  the 
Legislature  in  its  discretion. to  create  emergency 
courts  with  such  jurisdiction  as  it  deems  best. 
—Carter  v.  Missouri,  K.  &  T.  By.  Co.  of  Texas, 
157  a  W.  IIGO. 

Acts  33d  Leg.  creating  a  special  district  court 
for  Grayson  county  to  cease  December  1,  1914, 
creates  a  valid  court,  and  by  reference  to  the 
existing  district  court  of  the  county  it  sufficient- 
ly expresses  the  subjects  of  juKsdiction  and  the 
territory  within  which  it  may  exercise  jurisdic- 
tion.— Id. 

The  Legislature  empowered  by  Const,  art.  5, 
{  1,  to  create  such  other  courts  as  it  may  deem 
necessary,  .may  provide  for  the  appointment  by 
the  Governor  of  a  judge  of  a  special  court  to 
exist  until  a  designated  future  date,  and  limit 
the  term  of  office  to  that  date. — Id. 

The  Legislature,  empowered  by  Const,  art.  5, 
I  1,  to  establish  such  courts  as  it  may  deem 
necessary,  may  limit  the  existence  of  a  special 
court  created  by  it— Id. 

(B)  Terms,  Vacations,  Place  and  Time  ol 
Holdlns  Conrt.  Conrtbonses,   and 

Aceomntodatlons. 

i  62  (Tez.Civ.App.)  A  statute  so  changing  the 
terms  of  the  district  conrt  in  a  judicial  dis- 
trict as  will  result  in  depriving  any  county  of 
two  terms  a  year  as  provided  by  Const,  art  5, 
f  7,  is  inoperative  until  such  time  as  the  court 
by  conforming  to  the  statute  may  hold  two 
terms  in  any  county. — Straight  v.  Goodwin,  167 
8.  W.  425. 

Acts  32d  Leg.  c  107,  {  7,  fixing  the  terms  of 
the  district  court  in  enumerated  counties,  be- 
coming effective  after  a  district  court  had  been 
in  session  in  one  county  for  one  week,  under  a 
prior  statute,  providing  for  a  term  of  six  weeks, 
did  not  require  the  court  to  adjourn  and  to 
convene  in  another  county  on  the  following 
Monday,  under  the  new  act,  where  the  public 
business  demanded  that  the  court  should  con- 
tinue in  session.— Id. 

(C)  Rnles  of  Conrt  and   Condnct  of  Busi- 

ness. 

1 78  (Tex.Civ.App.)  t'nder  the  express  provi- 
sion of  Rev.  Civ.  St  1911,  art  1524.  authority 
is  conferred  npon  the  Supreme  Court  to  make, 
establish,  and  enforce  rnles  of  practice  and 
procedure  for  the  government  of  the  various 
courts.— El  Paso  Electric  By.  Co.  v.  Lee,  157 
S.  W,  74a 

(O)  Rnles      of      Decision,      Adjndleatlonsi 
Opinions,  and   Records. 

$  90  (Ho.)  The  decisions  of  appellate  courts 
on  one  state  of  facts  may  not  be  applied  auto- 


matically to  another  state  of  facts,  but  must 
be  read  in  the  light  of  the  very  case  in  whicbi 
they  were  made.— Bender  v.  Weber,  157  S.  W. 
570. 

t  92  (Tex.Civ.App.)  "Dictum"  is  defined  to  be 
an  opinion  expressed  by  the  court  which,  not 
being  necessarily  involved  in  the  case,  lacks  the 
force  of  an  adjudication.— J.  F.  Siensheimer  & 
Co.  V.  Maryland  Motor  Car  Ins.  Co.,  157  S.  W. 
228. 

i  92  (Tex.Civ.App.)  Where  the  applicability  of 
amended  nile  24  for  Courts  of  Civil  Appeals 
(142  S.  W.  xii),  eflfective  January  24,  1912, 
was  not  presented  by  the  records  in  the  Su- 
preme Court,  its  discussion  of  the  matter  to 
which  the  rule  related  was  obiter  dictum  and 
not  binding  on  the  Court  of  Civil  Appeals.— El 
Paso  Electric  By.  Co.  v.  Lee,  157  S.  W.  748. 

i  97  (Mo.)  In  construing  the  federal  ConsH- 
tution,  the  decisions  of  the  Supreme  Court  of 
the  United  States  must  be  looked  to  as  the 
final  authority.— Security  State  Bank  v.  Sim- 
mons, 157  S.  W.  585. 

I  97  (Tex.)  A  decision  of  the  Supreme  Court 
of  the  United  States  upon  a  question  as  to 
which  this  court  has  concurrent  jurisdiction 
is  superior  and  will  be  followed  by  this  court 
—Pecos  &  N.  T,  By.  Co.  v.  Cox,  157  S.  W. 
745. 

IV.   COURTS   OF  mciTED   OR  INTE- 
RIOR JURISDICTION. 

I  169  (Tex.Civ.App.)  Under  Const  art  6,  I 
16,  fixing  the  maximum  amount  for  which  suit 
may  be  brought  in  the  county  courts  at  $1,000 
exclusive  of  Interest  the  term  "interest"  means 
interest  eo  nomine,  and  not  interest  allowed 
as  dn  mages  in  actions  for  tort. — J..F.  Sienshei- 
mer &  Co.  v.  Maryland  Motor  Car  Ins.  Co.,  157 
S.  W.  228. 

Where  a  county  court,  under  Const,  art.  5,  { 
16,  fixing  its  maximum  jurisdiction  at  $1,000, 
had  jurisdiction  when  the  suit  was  filed,  or 
when  the  amended  petition  not  setting  up  a  new 
cause  of  action  was  filed,  it  did  not  lose  juris- 
diction because  the  interest  accumulating  after 
filing  of  the  suit  made  the  amount  recoverable 
exceed   $1,000.— Id. 

The  jurisdiction  of  the  county  conrt  under 
Const,  art.  5,  §  16,  fixing  the  maximum  jurisdic- 
tion at  $1,000  exclusive  of  interest,  is  determin- 
ed by  the  amount  in  controversy  when  the  court 
is  first  called  upon  to  exercise  jurisdiction,  which 
in  the  trial  court  is  the  amount  claimed  at  the 
time  suit  is  filed.— Id. 

VI.   COURTS  OF  APPEIXATE  JURIS- 
DICTION. 

(A)  Oronnds  of  Jurisdiction  In  Oeneral. 

i  207  (Tex.)  Under  Bev.  St  1895,  art  997. 
Courts  of  Civil  Appeals  having  no  original  ju- 
risdiction may  not  issue  an  injunction,  unless 
necessary  to  enforce  the  appellate  jurisdiction 
of  the  court— Houston  Belt  &  Terminal  By. 
Co.  V.  Hornberger,  157  S.  W.  744. 

In  a  stated  case  held  that,  ander  Bev.  St 
l&Uo,  art.  997,  the  Appellate  Court  properly 
issued  an  injunction  restraining  defendant  from 
enforcing  the  judgment  of  the  county  court— Id. 

(B)  Courts   of  Particular  States. 

{231  (Mo.)  Where  the  issue  is  merely  one  of 
compliance  with  or  construction  of  a  federal 
statute,  and  does  not  challenge  the  validity  of 
the  statute,  no  federal  question  is  raised  so  as 

to  give  the  Supreme  Court  jurisdiction  of  an 
appeal,  in  accordance  with  Const,  art  6,  §  12, 
giving  to  that  tribunal  jurisdiction  in  cases  in- 
volving the  construction  of  the  federal  Consti- 
tution.—Miller  V.  Connor,  157  S.  W.  81. 

To  bring  an  appeal  within  the  jurisdiction  of 
the  Supreme  Court  on  a  constitutional  ques- 
tion, it  must  appear  that  a  constitutional  con- 
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stmction  was  essential  to  the  determination  ot 
the  case. — Id. 

To  Kive  the  Supreme  Court  jurisdiction  of  a 
constitutional  question,  the  question  must  have 
been  raised  in  the  trial  court  and  ruled  on  to 
the  disadvantage  of  the  party  appealing. — Id. 

A  constitutional  question  cannot  be  raised  for 
the  first  time  in  the  brief  or  argument  of  coun- 
sel to  give  the  Supreme  Court  jurisdiction,  but 
it  must  be  raised  at  the  first  opportunity  in 
the  course  of  orderly  procedure. — Id. 

A  constitutional  question  may,  in  exigencies, 
be  raised  on  rulings  on  the  admission  of  evi- 
dence or  in  the  instructions ;  but  in  those  cases 
it  must  be  kept  alive  in  the  motion  for  a  new 
trial.— Id. 

The  Supreme  Court  cannot  take  jurisdiction 
of  an  appeal  on  the  ground  that  a  constitutional 
question  is  involved,  merely  because  a  decree 
was  excluded  from  evidence  on  defendant's  ob- 
jection, which,  among  other  grounds,  stated  a 
constitutional  objection;  it  appearing  that  the 
decree  in  the  cause  was  in  favor  of  defendant 
and  appellants  did  not  claim  any  constitutional 
question. — Id. 

§231  (Mo.)  The  Supreme  Court  will  retain 
jurisdiction  of  a  cause,  where  the  constitution- 
ality of  a  statute  alleged  to  give  the  court  ju- 
risdiction had  been  upheld  since  the  appeal. — 
Hamilton  v.  Kansas  City  Southern  By.  Co., 
157  S.  W.  622. 

{ 23 1  (Mo.App.)  An  action  for  the  vacation 
of  a  private  road  laid  out  by  the  county  court, 
under  Rev.  St.  1909,  g  10447,  on  the  ground 
that  it  has  become  unnecessary,  involves  title 
to  real  estate,  and  is  not  within  the  appellate 
jurisdiction  of  the  Court  of  Appeals,  and  will 
be  transferred  to  the  Supreme  Court — ^Reading 
V.  Chandler,  157  S.  W.  839. 

i  23 1  (Mo.App.)  One  Court  of  Appeals  has 
no  authority  to  overrule  a  decision  of  another 
Court  of  Appeals ;  but,  where  it  believes  that 
its  decision  is  contrary  to  that  of  another  Court 
of  Appeals,  it  must  certify  the  case  to  the  Su- 

Sreme  Court.— Stout  t.  Kansas  City  Terminal 
ty.  Co.,  157  S.  W.  1010. 

1 246  (Tenn.)  Acts  1909,  c.  192,  providing 
that,  when  cases  are  appealed  to  the  Supreme 
('ourt  which  rightly  belong  to  the  Court  of  Civil 
Appeals,  the  Supreme  Court  shall  transfer  the 
case  to  the  Court  of  Civil  Appeals,  and  vice 
versa,  covers  all  cases  brought  up  for  review, 
whether  by  appeal  or  writ  of  error. — Solvent 
Savings  Bank  &  Trust  Co.  v.  Walker,  157  S. 
W.  66. 

§247  (Tex.)  Under  Bev.  Civ.  St  1011,  art 
1522,  the  Supreme  Court  can  take  jurisdiction 
on  the  ground  of  conflict  of  decisions  only  in 
cases  in  which  the  jurisdiction  of  the  Court  of 
Civil  Appeals  is  not  final  and  in  which  it  has 
reversed  and  remanded  the  cause,  but,  where  a 
writ  of  error  is  allowed  on  the  ground  of  con- 
flict in  decisions  in  a  case  in  which  the  Su- 
preme Court  could  have  assumed  jurisdiction 
upon  other  grounds  it  will,  if  deemed  sufficient, 
be  adjudicated.— Paschal  v.  Inman,  157  S.  W. 
116a 

CREDIBILITY. 

See  Witnesses,  gf  330-107. 

CREDITORS. 

See  Assignments  for  Benefit  of  Creditors;  At- 
tachment ;  Bankruptcy ;  Fraudulent  Convey- 
ances; Garnishment. 

CREDITORS'  SUIT. 

See  Ub  Pendens,  |  26. 

CRIMINAL  CONVERSATION. 

See  Husband  and  Wife,  g  342;  Trial,  g  252. 


CRIMINAL  LAW. 

See  Animals;  Assault  and  Battery,  H  50-91: 
Bail,  gS  52-89;  Burglary;  Constitntional 
Law,  g  273 ;  Contempt ;  Corporations,  I  5^ ; 
District  and  Prosecuting  Attorneys;  Kmbex- 
Element;  Forgery;  Gaming;  Grand  Jnry; 
Homicide;  Husband  and  Wife,  gg  304.  313; 
Indictment  and  Information;  Injunction,  gg 
103,  105 ;  Intoxicating  Liquors,  \i  13S-239 ; 
Jury,  g§  7,  70;  Larceny;  Obstmctin?  Justice; 
Pardon;  Perjury;  Railroads,  g  255;  Rape; 
Receiving  Stolen  Goods;  Bobbery;  Seduc- 
tion;  Trespass,  |  76. 

z.  NATURE  Ain>  eiiEmehts  or 

CBXBCE  AND  PEFElfSES 
IN   OENEKAIi. 

{44  (Mo.App.)  An  "attempt"  to  commit  ft 
crime  is  an  effort  or  endeavor  to  accomplirii 
the  crime,  more  than  mere  preparation  or  plan- 
ning, which  if  not  prevented  would  have  re- 
sulted in  full  consummation  of  the  attempted 
act,  but  which  in  fact  does  not  brine  to  pass 
the  party's  ultimate  design. — State  v.  Davidson, 
157   S.   W.  890. 

ZV.  JUBISDIOTIOIT. 

g  101  (Mo.)  Evidence  on  an  application  to 
transfer  a  criminal  case  to  the  juvenile  court 
held  to  show  that  accused  was  over  17  yean 
of  age.— State  v.  Thomas,  157  S.  W.  330. 

On  an  application  to  transfer  a  criminal  case 
to  the  juvenile  court  on  the  ground  that  accus- 
ed was  under  17  years  of  age,  the  school  enu- 
meration would  have  l>een  competent  evidence 
of  accused's  age.-^Id. 

V.   VENUE. 
(B)  Cha.nve  of  Venae. 

g  126  (Mo.)  Where  the  court  finds  that  prej- 
udice exists,  preventing  a  fair  trial,  it  is  im- 
proper to  deny  an  application  for  a  change  of 
venue  on  the  ground  that  the  same  prejudice 
exists  in  other  circuits;  there  being  no  evi- 
dence as  to  the  existence  of  prejudice  in  othel 
circuits.— State  v.  Thomas,  157  S.  W.  330. 

5  1 37  (Mo.)  Under  Juvenile  Court  Law  (Laws 
1911,  p.  181)  g  6,  the  criminal  court  properly 
determined  the  aee  of  an  accused  before  passing 
upon  an  application  for  a  change  of  venue,  it 
being  the  intent  of  that  law  to  oust  the  crimi- 
nal and  circuit  courts  of  jurisdiction  where  the 
accused  is  under  17  years  of  age. — State  v. 
Thomas,  157  S.  W.  330. 

Vn.  FORMER  JEOFARDT. 

g  169  (Ark.)  A  prosecution  before  a  justice, 
being  by  collusion  and  to  elude  a  prosecution  by 
the  state,  would  not  be  a  bar  to  an  indictment 
for  the  same  offense.— Richards  v.  State,  157 
S.  W.  141. 

S  195  (Ky.)  Ky.  St  gg  780,  703,  imposing  a 
penalty  for  railroads'  failure  to  block  frogs. 
held  to  create  a  separate  offense  for  failure  to 
block  each  frog,  so  that  a  conviction  for  failure 
to  block  a  particular  designated  frog  was  no 
bar  to  an  indictment  for  ftOling  to  block  a  dif- 
ferent one.— Louisville  ft  N.  B.  Co.  v.  Common- 
wealth, 157  S.  W.  369. 

Vm.  FRELIMINART  001CPI.AXHT, 
AFFIDAVIT.  WARRANT.  EX- 
AlCINATION.  OOMBaTKENT. 
AND  STTMMART  TRIAIk 

g  223  (Mo.)  Where  the  maximum  punishment 
under  a  charge  was  death,  it  was  necessary  to 
allow  a  preliminary  hearing. — State  v.  Lawhora. 
157  S.  W.  344. 

IX.   ARRAXGNBIENT  AND  FI.EA8.  AND 

NOIiLE  PROSEQUI  OR  DIBOON. 

TINUANGE. 

g276  (Tex.Cr.App.)  Objection  to  Mlnre  of 
an  indictment  to  name  the  date  on  which  the 
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prohibition  liqaor  law  was  adopted  must  be 
taken  by  plea  to  the  larigdiction.— Jackaon  ▼. 
SUte,  157  S.  W.  1196. 

X.  ETIDENOE. 

(A)  Jndlelal     Notice,     PrcaninptlOBa,     and 

Bvrden   of   Proof. 

§  304  (Ky.)  In  a  prosecution  of  the  Louis- 
Tille  &  Nashville  Railroad  Company,  the  court 
will  take  judicial-  notice  that  it  is  a  corpora- 
tion.—Louisville  &  N.  R.  Co.  T.  Commonwealth, 
167  S.  W.  309. 

S304  (Mo.)  The  Supreme  Court  will  take  ju- 
dicial notice  of  the  fact  that  it  is  much  easier 
to  prove  good  reputation  of  a  party  or  witness 
than  it  is  to  impeach  his  reputation. — State  v. 
Reed,  157  S.  W.  316. 

§304  (Tex.Cr.App.)  The  court  cannot  take 
judicial  notice  that  prohibition  is  in  force  in 
any  county  or  subdivision  thereof,  and  the  per- 
sonal knowledge  of  the  presiding  judge  on  a 
trial  for  selling  liquor  in  prohibition  territoi7 
is  not  judicial  knowledge. — Jackson  v.  State,  157 
8.  W.  1196. 

S  309  (Mo.)  As  the  law  presumes  the  honesty 
of  every  citizen,  it  will  in  a  homicide  case  pre- 
sume that  deceased's  reputation  was  goi>d. — 
State  V.  Reed,  157  S.  W.  316. 

S  330  (Ark.)  One  under  his  plea  of  former 
conviction  has  the  burden  of  proof  that  the 
Offense  charged  is  the  same  as  that  for  which 
he  had  been  convicted. — Richards  v.  State,  157 
S.  W.  141. 

{331  (Tex.Cr.App.)  In  a  criminal  prosecu- 
tion, where  the  defense  was  insanity,  and  ac- 
cused stated  that  he  was  found  to  be  insane 
after  the  offense,  but  had  recovered  his  reason 
at  the  time  of  the  trial,  and  there  was  nothing 
to  disclose  insanity  at  the  time  of  the  offense, 
the  burden  was  upon  accused  to  establish  that 
he  was  of  unsound  mind  at  the  date  of  the 
commission  of  the  offense. — Welch  v.  State,  157 
8.  W.  946. 

(B)  Faeta  In  Isaac  and  Rele-vnnt  to  Iuae% 

and  Re*  Gestte. 

i  365  (Mo.)  Where  accused,  who  boarded  a 
street  car,  assaulted  the  conductor  with  intent 
to  rob  bim,  the  whole  transaction,  showing 
that  immediately  before  the  assault  accused, 
seeing  a  passenger  changing  money  preparatory 
to  paying  his  fare,  placed  his  hand  in  the  pock- 
et of  the  passenger,  whereupon  the  conductor 
asked  if  anybody  had  lost  anything,  at  which 
accused  struck  and  attempted  to  rob  him,  could 
be  proved  on  bis  trial  for  assault  with  intent  to 
rob  as  part  of  the  res  gestje.— State  v.  Cox,  157 
S.  W.  308. 

§368  (Tex.Cr.App.)  In  prosecution  for  as- 
sault with  intent  to  kill,  evidence  that  imme- 
diately after  accused  cut  prosecuting  witness, 
the  witness  testifying  saw  prosecuting  witness 
standing  and  had  to  help  him,  and  that  he  did 
not  pick  him  up  and  carry  bim,  but  assisted 
him  from  the  scene  of  the  ditScuIty  to  witness' 
house,  was  admissible  as  res  gestie. — Luttrell  v. 
State,  157  S.  W.  157. 

(O)  Other  Oflenaes,  and  Character  of  Ae- 
eased. 

1 369  (Mo.)  In  a  prosecution  for  assault  with 
intent  to  rape,  evidence  by  another  girl  that 
accused  had  made  a  similar  attempt  against 
her  is  incompetent  and  inadmissible,  tending  to 
show  accused  guilty  of  more  than  one  offense. — 
State  V.  Smith,  157  8.  W.  307. 

{369  (Tex.Cr.App.)  In  a  prosecution  for  in- 
cest, prosecutrix  may  testify  as  to  other  acts 
of  intercourse  than  those  cnarged. — Cowser  t. 
State,  157  S.  W.  758. 

{ 370  (Mo.)  In  a  prosecution  for  receiving 
stolen  goods,  evidence  that  defendant  had  other 
stolen  goods  in  his  possession  is  admissible  to 
•bow  guilty  knowledge  where  the  court  proper- 


ly limits  its  reception  to  that  purpose.— State  t. 
Smith,  167  S.  W.  319. 

(D)   Materiality   and  Competency  In   Oen- 
•ral. 

{388  (Mo.)  Evidence  as  to  the  effect  of  ex- 
periments in  exploding  shells  in  a  burning  house 
held  inadmissible  in  a  prosecution  for  homi- 
cide.—State  V.  Bass,   157   S.   W.  782. 

Evidence  based  on  experiments  should  be  re- 
ceived with  great  caution  in  a  prosecution  for 
crime. — Id. 

In  a  criminal  prosecution,  evidence  of  experi- 
ments as  to  the  effect  of  exploding  coal  oil  in 
a  can  held  inadmissible,  where  there  was  no 
evidence  as  to  the  presence  of  coal  oil  on  the 
premises. — Id. 

{393  (Mo.)  Both  the  federal  and  state  Con- 
stitutions are  always  liberally  construed  to  pre- 
vent compulsory  self-incrimination. — State  v. 
Thomas,  157  S.  W.  330. 

(E!)  Best   and   Secondary  and   Demonstra- 
tive BTldenec. 

{  404  (Ky.)  Shells  which  would  fit  a  shotgun 
shown  to  have  been  in  defendant's  possession 
prior  to  the  homicide,  and  which  were  found  at 
the  scene  of  the  crime,  are  admissible,  though 
the  gun  was  not  in  evidence. — McElwaine  v. 
Commonwealth,  157  S.  W.  6." 

Pieces  of  bone  picked  up  near  the  spot  of  a 
homicide,  committed  by  shooting  off  the  top  ot 
deceased's  head  with  a  shotgun,  are  admissible 
without  expert  testimony  that  they  are  parts  of 
the  skull  ot  a  human  being.— Id. 

{404  (Mo.)  In  a  prosecution  for  killing  a 
husband,  who  bad  followed  his  wife  and  her 
paramour,  the  accused,  to  a  spot  under  a  tree, 
the  introduction  in  evidence  of  beer  bottles 
which  were  there  found  was  not  error. — State 
V.  Larkin,  157  S.  W.  600. 

{  404  (Tex.Cr.App.)  Clothing  worn  by  the  de- 
ceased is  admissible  in  a  prosecution  tor  homi- 
cide to  show  his  position  when  the  shot  was 
fired.— Reagan  v.  State,  157  S.  W.  483. 


(F)  Admis 


Declarations,    and    Hear- 
say. 


{  406  frex.Cr.App.)  In  a  prosecution  for  per- 
jury based  on  false  testimony  by  accused  that 
he  was  an  infant  when  he  incurred  a  certain  lia- 
bility, evidence  of  conversations  between  accus- 
ed and  the  road  overseers,  which  showed  that 
accused  admitted  reaching  his  majority  before 
he  incurred  the  debt,  is  admissible. — Poulter  v. 
State,  157  S.  W.  166. 

{415  (Mo.)  Declarations  of  a  deceased  per- 
son as  to  a  collateral  matter,  not  a  dying  dec- 
laration nor  part  of  the  res  gestee^eld  inad- 
missible against  the  state. — State  v.  Wilson,  157 
S.  W.  313. 

(H)  Doenmcntary  Bvldenoe  and  Ifixolnslon 
of  Parol  Bvldenoe  Thereby. 

{ 444  (Tex.Cr.App.)  In  a  prosecution  for 
forging  an  express  order,  the  express  agent  may 
testify  as  to  entries  made  b^  his  assistant 
where  they  were  kept  under  hu  direction  and 
instruction. — Qieesebourge  v.  State,  157  8.  W. 
761. 

<I)  Opinion  Bvldenoe* 

{  448  (Tex.Cr.App.)  On  a  trial  for  rape  on  a 
girl  under  15  years  of  age,  the  testimony  of  the 
girl's  mother  that  she  found  "the  passage  from 
him"  on  her  daughter's  bloomers  was  incompe- 
tent—Thompson V.  State,  157  S.  W.  494. 

{454  (Tex.Cr.App.)  Where  it  was  claimed 
that  accused  falsely  testified  as  to  his  age,  testi- 
mony by  witnesses  as  to  their  opinion  of  the 
age  of  accused  is  admissible  when  based  on 
their  acquaintance  with  bim,  and  his  size, 
weight,  and  appearance. — Poulter  y.  State.  157 
S.  W.  166.  , 
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{464  (Mo.)  A  nonexpert  witness  mar  not 
testify  as  to  experiments  made  nnder  circum- 
stances as  nearly  like  those  in  the  concrete 
case  as  possible.— Stale  v.  Bass,  157  S.  W.  782. 

(  488  (Mo.)  An  expert  may  testify,  in  a  pros- 
ecution for  crime,  as  to  experiments  made  under 
circumstances  as  nearly  like  those  in  the  con- 
crete case  as  possible.— State  t.  Bass,  167  S. 
W,  782. 

(J)  TeatlmomT  of   Accomplice*  aad   Code- 
(endants. 

J  507  (Tex.Cr.App.)  Under  Pen.  Code  1911. 
art.  602,  expressly  declaring  that  a  purchaser 
of  intoxicating  liquor  sold  in  yiolation  of  law  is 
not  an  accomplice,  the  court  properly  refused 
either  to  charge  that  such  a  purchaser  was  an 
accomplice  or  to  submit  that  question  to  the 
jury.— Neal  v.  State,  157  S.  W.  1192. 

1511  (Tex.Cr.App.)  By  "corroboration"  in  the 
rule  that  the  testimony  of  an  accomplice  must 
be  corroborated  is  meant  that  the  corroborative 
evidence  must  alone  connect  accused  with  the 
offense,  but  it  need  not  be  sufficient  of  itself  to 
establish  his  guilt.— Holmes  v.  State,  157  S.  W. 
487. 

An  accomplice  may  be  corroborated  by  dr- 
camstantial  evidence,  and  it  is  not  essential 
that  the  accomplice  be  corroborated  in  every 
detail  or  as  to  every  material  fact. — Id. 

Evidence  held  to  sufficiently  corroborate  the 
testimony  of  an  accomplice  to  sustain  a  convic- 
tion of  burglary.— Id. 

(K)  Canfesstona. 

gSI9  (Mo.)  When  a  man  is  apprehended 
without  a  warrant  having  been  previously  is- 
sued for  bis  arrest,  it  is  proper  for  the  officers 
having  him  in  custody  to  interrogate  him  and 
take  a  statement  of  his  knowledge  of  the  of- 
fense of  which  he  stands  charged. — State  t. 
Thomas,  157  S.  W.  330. 

A  confession  of  guilt  is  not  rendered  involun- 
tary and  inadmissible  because  made  in  response 
to  interrogatories  propounded  by  an  officer,  be- 
cause such  interrogatories  assume  accused's 
guilt,  nor  because  such  officer  pretends  to  have 
evidence  of  accused's  guilt  when  be  has  no  such 
evidence.— Id. 

Confessions  or  admissions  obtained  by  inter- 
rogatories persisted  in  to  an  unreasonable  ex- 
tent, thereby  producing  mental  anguish,  or  by 
leading  accused  to  believe  that  he  must  make 
a  statement  to  secure  a  surcease  therefrom, 
'  should  be  rejected  as  involuntary. — Id. 

i  53 1  (Mo.)  On  preliminary  examination  to 
determine  admissibility  of  confession,  the  court 
erred  in  refusing  to  permit  accused  to  rebut 
the  chief  of  police's  testimony  that  it  was  vol- 
untarily made.— State  v.  Thomas,  157  S.  W. 
830. 

On  a  trial  for  homicide,  evidence  as  to  wheth- 
er a  confession  by  accused  was  made  volunta- 
rily held  to  justify  the  court  in  admitting  it 

Where  it  appears  that  a  confession  was  qiade 
and  signed  by  an  accused  after  his  arrest,  the 
burden  is  on  the  state  on  the  preliminary  exam- 
ination before  the  court  to  prove  that  it  was 
secured  without  the  use  of  threats  or  violence 
or  the  promise  of  reward  or  leniency. — Id. 

8  534  (Tex.Cr.App.)  Where  defendant,  in  his 
prosecution  for  unlawfully  carrying  a  pistol, 
made  a  writ^n  confession  that  he  had  taken  a 
pistol  from  one  of  the  witnesses,  shot  at  anoth- 
er, and  then  hid  it,  and  that  it  was  the  pistol 
found  h-r  tlip  police,  evidence  of  independent 
circumstances  germane  to  the  question  whether 
defendant  was  carrying  a  pistol  was  admissible 
to  conouorote  the  contession. — Wilson  v.  State, 
157  S.  W.  495. 

(I<)  Bvldence  at  Prellmtnarr  Kzamlaatlon 
or  at  Former  Trial. 

S  543  (Ark.)  Evidence  of  the  absence  of  a 
witness  held  sufficient  to  lay  the  foundation  for 


the  introduction  of  his  testimony  giren  at  tlie 
preliminary  examination. — Paxton  ▼.  State,  157 
S.  W.  390. 

(H)  'Welvht  and   SallleleaeT' 

S  552  (Mo.)  To  justify  a  conviction  on  cir- 
cumstantial evidence,  the  corpus  delicti  and  ac- 
cused's guilty  agency  must  be  established,  and 
the  quantum  of  evidence  sufficient  to  meet  tlie 
rule  that  the  circumstances  must  be  consistent 
with  each  other  and  with  the  hypothesis  of  gnilt 
differs  in  different  cases. — State  v.  Concelia,  137 
S.  W.  778. 

Accused's  evasions,  denials,  oontradicrti<Nii, 
and  falsities  may  be  considered  as  links  in  the 
chain  of  circumstantial  evidence,  showing  bis 
guilt   of  murder.— Id. 

1 561  (Mo.)  Before  an  accused  can  be  con- 
victed, he  must  be  found  guilty  beyond  a  rea- 
sonable doubt,  which  must  be  a  substantial 
doubt  based  on  the  evidence,  and  not  a  mere 
possibility  of  his  innocence. — State  t.  Sillbaugh. 
157  S.  W.  352. 

1 56 1  (Mo.)  Reasonable  doubt  is  a  substantial 
doubt,  such  as  an  honest,  fair,  and  intelligent 
juror,  dominated  by  a  desire  to  see  the  truth, 
may  with  reason  entertain  from  a  consideration 
of  all  the  evidence  in  the  case. — State  v.  Con- 
ceUa,  157  S.  W.  778. 

XI.  TnUE  OF  TRIAI.  AMD  COHTIH- 
VAHGE. 

i  595  (Tex.O.App.)  In  a  prosecution  for  in- 
cest with  defendant's  stepdaughter,  the  testi- 
mony of  a  witness  that  be  had  seen  a  young 
woman  and  man  in  a  compromising  position  at 
defendant's  house  three  months  after  the  crime 
charged  in  the  indictment  is  not  of  sufficient 
materiality  to  render  it  error  to  deny  a  contin- 
uance for  the  absence  of  such  witness. — Cowser 
V.  State,  167  S.  W.  75a 

_  S  595  (Tex.Cr.App.)  Denial  of  a  continuance, 
in  a  prosecution  for  seduction,  because  of  the 
absence  of  witnesses  expected  to  prove  that 
each  "had  hu^ed  and  kissed"  prosecutrix  two 
years  prior  to  the  offense,  held  not  an  abase 
of  discretion.- Bush  v.  State,  157  S.  W.  9M. 

i  596  (Tex.Cr.App.)  A  continuance  will  not  be 
granted  to  obtain  impeaching  evidence.— Claus- 
sen  V.  State,  157  S.  W.  477. 

{596  (Tex.Cr.App.)  It  is  not  error  to  refuse 
a  contini'ance  to  procure  testimony  to  impeach 
the  complaining  witness  by  proof  of  contradic- 
tory statements.— Giles  v.  State,  157  S.  W.  943. 

i  598  (Mo.)  Where  accused  had  failed  to  nse 
reasonable  diligence  to  secure  a  certi6ed  copj 
of  tbe  school  enumeration  for  use  on  an  appb- 
cation  to  transfer  a  criminal  case  to  the  juve- 
nile court  on  the  ground  that  he  was  nnder  17 
years  of  age,  the  court  properly  refused  a  con- 
tinuance to  enable  him  to  obtain  such  evidence. 
—State  V.  Thomas,  157  S.  W.  330. 

{598  (Tex.Cr.App.)  The  refusal  of  a  contin- 
uance for  absent  witnesses  held  proper;  de- 
fendant having  shown  no  diligencc—Claussen  ▼. 
State,  157  8.  W.  477. 

i  598  (Tex.Cr.App.)  A  continuance  for  the 
amence  of  a  witness  on  a  third  trial  is  proper- 
ly denied  for  lack  of  diligence  where  on  the 
first  trial  the  witness  had  testified,  and  on  tbe 
second  trial,  resulting  in  a  hung  jury,  motion 
for  continuance  to  procure  this  witness  was  de- 
nied.—Cowser  V.  State,  157  S.  W.  758. 

{  600  (Ky.)  Where  accused  makee  an  affidavit 
as  to  the  facts  to  be  proved  by  absent  wit- 
nesses, and  the  state,  to  avoid  a  continuance, 
admita  the  truth  of  such  statement,  it  is  con- 
cluded as  to  the  truth  of  the  statement  by  ita 
admission.— Jones  v.  Commonwealth,  157' S.  W. 
1079. 

{603  (Ky.)  Where  the  affidavit  for  continu- 
ance for  absent  witnesses  shows  the  material!^ 
of  their  testimony  and  the  exercise  of  due  dili- 
gence, the  court  must,  under  the  direct  provi- 
aions  of  Or.  Code  Piac.  (  189,  grant  the  oon- 
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tinnance  noleas  the  (acts  atated  In  the  affidavit 
are  admitted  by  theprosecutor.— Jones  v.  Com- 
monwealth, 157  S.  W.  1079. 

S  605  (Tez.CrJlpp.)  A  denial  ot  time  to  pre- 
pare a  motion  for  continuance  on  the  ground 
that  defendant  could  not  get  a  fair  jury  held 
not  error.— ClauBsen  v.  State,  157  S.  W.  477. 

{614  (Tez.Cr.App.)  Where  accused  has  been 
granted  one  continuance  because  of  the  absence 
of  witnesses,  and  one  of  his  attorneys  was  pres- 
ent at  the  trial  and  ably  conducted  bis  defense, 
the  court  did  not  err  in  denying  a  continuance 
because  of  the  absence  of  another  of  his  attor- 
mya.— Thompson  t.  State,  167  S.  W.  494. 

XH.  TBIAIi. 

(A)  PrtUmlnmry  Frooeedlav** 

1628  (Tez.Cr.App.)  Where  the  failure  to  en- 
ter the  names  of  the  witnesses  on  the  copy  of 
the  indictment  served  on  accused  was  to  avoid 
trouble,  and  the  omission  was  ordered  by  the 
court  with  the  knowledge  or  consent  of  accused 
or  his  counsel,  the  omission  did  not  constitute 
reversible  error.— Holmes  v.  State,  157  S.  W. 
487. 

(C)   ReeeptloB  of  Bridenee. 

{  676  (Ky.)  On  a  trial  for  homicide,  the  court 
properly  permitted  all  of  the  witnesses  who 
heard  deceased's  dying  declarations  to  testify 
thereto.— Daniel  v.  Commonwealth,  167  8.  W. 
1127. 

{686  (Tez.Cr.App.)  Where,  In  a  prosecution 
tor  violating  the  prohibition  law,  the  state's 
attorney  rested  without  introducing  the  orders 
of  the  commissioners'  court  putting  local  option 
in  force  in  the  county,  it  was  proper  for  the 
conrt,  under  White's  Ann.  Code  Cr.  Proc  art 
698,  authorizing  introduction  of  testimony  out 
of  time,  to  call  the  attornej^'s  attention  to  the 
omission  privately  and  permit  the  subsequent  in- 
troduction of  such  proceedings. — ^Anderson  t. 
State,  157  S.  W.  150. 

<B)  ArvoateBta    amd    Condvot   of   Coaaael. 

(718  (Mo.App.)  In  a  prosecution  for  per- 
mitting any  gaming  table  or  device  to  be  set  up 
in  any  building  and  used  for  the  purpose  of 
gaming,  the  remark  of  the  prosecuting  attorney 
that  boys  could  play  there,  to  which  remark 
objection  was  overruled,  held  reversible  error, 
as  going  beyond  the  issues  of  the  case,  and  cal- 
culated to  cause  the  jury  to  disregard  the  real 
merits.- State  v.  Leaver,  157  S.  W.  821. 

1721  (Mo.)  Under  Rev.  St.  1909,  {  5242,  the 
prosecuting  attorney  may  comment  on  the  fail- 
ure of  an  accused,  who  testified  as  witness  for 
himself,  to  deny  or  ezplain  incriminating  cir- 
cumstances tea  titled  to  by  other  witnesses. — 
Sute  V.  Larkin,  157  8.  W.  600. 

1 72 1  'A  (Mo.)  In  a  prosecution  for  murder, 
where  it  was  shown  that  defendant's  daughter 
was  present  at  or  near  the  place  of  killing, 
comment  of  the  prosecuting  attorney  as  to  the 
failure  of  the  daughter  to  testify  is  not  error. — ' 
Sute  V.  Larkin,  157  S.  W.  000. 

1728  (SIo.)  Objections  to  improper  remarks 
of  the  prosecuting  attorney  in  argument,  not 
being  made  until  after  the  argument  was  clos- 
ed, were  not  timely.— State  v.  Sinclair,  157  S. 
W.  839. 

{ 730  (Mo.)  Improper  remarks  of  connsel  held 
not  cause  for  reversal,  in  view  of  the  action  of 
the  court  in  striking  them  out — State  v.  Smith, 
167  S.  W.  319. 

(F)  PrOTlaee  of  Oonrt  and   Jarr  la  Gen- 
eral. 

{736  (Mo.)  The  competency  of  a  confession 
is  primarily  for  the  court.— State  v.  Thomas, 
167  S.  W.  330. 

{741  (Mo.)  The  weight  and  credibility  of  a 
confession  is  for  the  jury.— State  v.  Thomas, 
157  S.  W.  330. 


{741  (Mo.)  Where  there  is  an  absence  of 
substantial  evidence  to  sustain  a  conviction, 
the  question  of  guilt  is  one  of  law.— State  v. 
Bass,  157  S.  W.  782. 

{  742  (Tex.Cr.App.)  The  jury  is  the  exclusive 
judge  of  the  credibility  of  the  witnesses  and 
the  weight  of  their  testimony. — Claussen  v. 
State,  157  S.  W.  477. 

{  755IA  (Mo.)  The  requested  instruction  that, 
if  the  nrst  shot  fired  (defendant  -having  fired 
two)  killed  deceased,  he  could  not  be  convicted 
because  he  fired  the  second  was  an  unwarrant- 
ed comment  on  the  evidence.— State  v.  Sinclair, 
157  S.  W.  339. 

li  763,  764  (Mo.)  In  charging  the  jury  to  dis- 
regard confessions  unless  found  to  have  been 
made  voluntarily,  any  attempt  to  define  the 
word  "voluntary  would  necessarily  amount  to 
an  unwarranted  comment  on  the  evidence ;  it 
being  so  simple  and  in  such  general  use  that  no 
definition  is  necessary.— State  v.  Thomas,  157 
S.  W.  330. 

{{763,  764  (Tcz.Cr.App.)  Instruction  in  a 
prosecution  for  assault  with  intent  to  kill  held 
not  to  charge  ab  a  matter  of  law,  that  accused 
was  guilty  of  assault  with  intent  to  kill.- 
Luttrell  V.  State,  157  S.  W.  157. 

{S763,  764  (Tex.Cr.App.)  It  is  unnecessary 
to  charge  on  the  defendant's  possession  of  a 
marked  $1  bill  said  to  have  been  given  in  pay- 
ment for  liquor  illegally  sold,  since  that  is  a 
charge  upon  the  weight  ot  evidence. — Neal  v. 
State,  157  S.  W.  1192. 

(O)   NoeoBsltr,  Reqnlsltea,  and   Snfllolene)' 
of  Instmetlona. 

{  778  (Ark.)  An  instruction  that  the  presump- 
tion of  Innocence  follows  the  defendant  through- 
out the  trial  or  until  the  evidence  convinces  the 
jury  of  his  guilt  beyond  a  reasonable  doubt  is 
not  erroneous.- Pazton  v.  State,  157  S.  W. 
396. 

{781  (Ma)  A  cautionary  instmction  keld  nec- 
essary as  to  verbal  statements  of  defendant 
where  casually  made  and  remote  in  time. — State 
v.  Smith,  157  S.  W.  319. 

Where  there  was  no  evidence  in  a  prosecution 
for  receiving  stolen  goods  that  the  incriminat- 
ing statements  of  defendant  admitted  in  evi- 
dence were  casual  or  in  the  course  of  ordinary 
conversation,  a  requested  cautionary  instruction 
as  to  the  weight  to  be  given  such  statements 
was  properly  refused. — Id. 

{781  (Mo.)  Where  a  boy  17  years  old,  accus- 
ed of  murder,  was  subjected  to  almost  continu- 
ous interrogatories  during  24  hours,  he  was  en- 
titled to  an  instruction  that  unless  his  written 
confession  and  oral  admissions  thereby  obtained 
were  voluntarily  made  they  should  be  disregard- 
ed.—State   V.  Thomas,   157   S.   W.   330. 

Where  a  boy  17  ^ears  old,  accused  of  murder, 
confessed  after  being  subjected  to  almost  con- 
tinuous interrogatories  during  24  hours,  it  was 
error  to  charge  that  what  the  proof  showed 
that  accused  said  against  liimself  was  presum- 
ed to  be  true. — Id. 

1 784  (Mo.)  An  instraction  that,  to  sustain  a 
conviction  on  circumstantial  evidence  alone,  the 
facts  must  form  a  complete  chain  and  point  di- 
rectly to  the  defendant's  guilt,  and  must  ex- 
clude every  other  ixasonable  theory,  is  correct. 
—State  V.   Maggard,  157  S.  W.  354. 

1 786  (Mo.App.)  The  court  having  given  a 
general  instruction  as  to  the  credibility  of  all 
witnesses,  it  was  not  error  to  refuse  to  charge 
that  the  jury  had  no  right  to  disregard  defend- 
ant's testimony  because  he  was  the  defendant. 
—State  V.  Davidson,  157  S.  W.  890. 

{ 789  (Tenn.)  An  instruction  correctly  defin- 
ing reasonable  doubt  and  stating  that  moral, 
not  absolute,  certaintv  is  sufiicient  to  convict, 
held  not  erroneous. — Odeneal  v.  State,  157  S. 
W.  41  n. 
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f  792  (Ky.)  On  a  trial  for  homicide,  where  it 
was  claimed  that  there  was  a  conspiracy  to  kill 
deceased,  and  that  in  pursuance  thereof  one  oi 
more  of  the  defendants  killed  him,  instructions 
held  not  erroneous. — Daniel  t.  Commonwealth, 
167  S.  W.  1127. 

!  800  (Mo.App.)  A  requested  charge,  attempt- 
ing to  define  the  term  "material  facts,"  was 
properly  refused ;  the  term  being  sufficiently 
understood  by  the  average  juror  as  not  to  re- 
quire definition.— State  v.  Davidson,  157  S.  W. 
890. 

S  814  (Ark.)  Where  the  state  did  not  attempt 
to  prove  a  dying  declaration  of  the  deceased, 
and  did  not  rely  on  the  character  of  proof 'to 
sustain  the  conviction,  an  instruction  that 
there  were  no  dying  declarations  to  be  consid- 
ered was  properly  refused. — Gaylord  ▼.  State, 
157  S.  W.  1156. 

J  814  (Ky.)  Where  there  was  no  evidence  that 
accused  had  any  ground  for  divorce,  an  in- 
struction in  a  prosecution  for  seduction  under 
Ky.  St  f  1214,  providing  that  none  shall  be  in- 
stituted if  the  person  charged  shall  marry  the 
girl  seduced  unless  he  shall  desert  or  abandon 
her  without  cause  constituting  ground  for  di- 
vorce within  three  years  after  marriage,  need 
not  recite  the  qualifying  clause. — Miller  t.  Com- 
monwealth, 157  S.  W.  373. 

S8I4  (Tei.Cr.App.)  An  instruction  on  man- 
slaughter that  insulting  words  or  a  slight  as- 
sault and  battery  are  not  adequate  provocation 
held  not  applicable  to  the  evidence. — Reagan  v. 
State,  157  S.  W.  483. 

An  instruction  that  the  defendant  has  no 
right  to  eject  deceased  from  a  public  road  held 
not  applicable  to  the  evidence  in  a  prosecution 
for  homicide. — Id. 

1815  (Mo.)  All  acts  of  defendant  at  the  time 
of  the  kUling  being  admissible  on  the  question 
of  intention,  his  requested  instruction  that,  if 
the  first  shot  fired  (he  having  fired  two)  killed 
deceased,  he  could  not  be  convicted  because  he 
fired  the  second  was  erroneous. — State  t.  Sin- 
ctair,  167  S.  W.  339. 

{815  (Tez.Cr.App.)  Instruction,  in  a  prosecu- 
tion for  assault  with  intent  to  kill,  that  if  the 
jury  believed  that  the  accused  was  guilty  of  an 
assault,  but  had  a  reasonable  doubt  as  to 
whether  the  assault  was  upon  malice  afore- 
thought, with  intent  to  murder,  then  they 
should  acquit  him  of  that  offense,  and  should 
consider  whether  he  was  guilty  of  aggravated 
assault,  did  not  eliminate  from  the  jury's  con- 
sideration the  issue  of  self-defense. — Luttrell 
V.  State,  157  S.  W.  157. 

{815  (Tez.Cr.App.)  Refusal  to  instruct  the 
jury  as  to  a  defense  testified  to  by  him  in  a 
prosecution  for  unlawfully  carrying  a  pistol 
held  reversible  error. — Buckley  v.  State,  157  S. 
W.  765. 

{822  (Tex.Cr.App.)  The  instructions  should 
always  be  construed  as  a  whole. — Luttrell  t. 
State,  157  S.  W.  157. 

{823  (Ark.)  An  instruction  on  assault  with 
intent  to  rape  which  does  not  define  rape,  is 
not  erroneous  where  a  previous  instruction  cor- 
rectly defines  rape.— Pazton  v.  State,  157  S.  W. 
396. 

{823  (Mo.)  An  instruction  omitting  elements 
af  the  crime  charged  held  cured  by  another  in- 
struction including  those  elements. — State  t. 
Smith.  157  S.  W.  319. 

{ 823  (Mo.)  The  omission  of  alleged  neces- 
sary words  from  instructions  may  be  cured  by 
other  words  conveying  the  same  meaning,  or  by 
other  instructions  in  terms  curing  the  defect. — 
State  y.  Johnson,  157  S.  W.  348. 

Failure  of  the  instructions  in  a  homicide  case 
to  use  the  words  "with  intent  to  kill"  was  sup- 
plied by  an  instruction  defining,  among  other 
terms,  the  word  "willfully"  as  intentionally  and 
not  accidentally,  and  instructing  that  if  defend- 
ant intended  to  kill,  such  kiliinf  was  willfuU 


and  the  law  presumed  diat  one  intended  tbe 
probable  result  of  his  acts. — Id. 

{  823  (Tenn.)  An  instruction  that  the  defense 
of  alibi,  when  clearly  and  fuUy  established  by 
the  proof,  is  a  perfect  defense,  but  that  the 
jury  should  consider  the  proof  with  strictness 
and  caution,  as  it  is  easily  concocted,  is  not 
erroneous,  where  it  also  states  that,  if  tbey 
have  a  reasonable  doubt  as  to  tbe  defendant's 
presence  at  the  place  of  the  crime,  they  should 
acquit  him.— Odcneal  v.  State,  157  S.  W.  41I». 

{823  (Tez.Cr.App.)  Error  in  an  instruction 
defining  manslaugnter  in  a  prosecution  for  as- 
sault with  intent  to  kill,  inadvertently  quoting 
the  statutory  language,  in  which  an  assault  and 
battery  by  the  "deceased,"  causing  pain  or 
bloodshed  was  made  an  adequate  cause,  was 
harmless  where  the  court  also  charged  that 
if  "prosecuting  witness"  had  assaulted  tbe  ac- 
cused, causing  pain  or  bloodshed,  and  thereby 
rendered  bis  mind  incapable  of  cool  reflection, 
etc.,  he  would  only  be  guilty  of  aggravated  as- 
sault.—Luttrell  ▼.  Stote,  157  S.  W.  157. 

§823  (Tez.Cr.App.)  In  a  prosecution  for 
false  swearing,  where  the  court  had  in  another 
charge  submitted  accused's  only  defense,  which 
was  that  of  insanity,  the  giving  of  an  erroneous 
charge,  which  informed  them  that  if  the  affi- 
davit was  folse  it  would  warrant  conviction,  is 
not  prejudicial.— Welch  v.  State,  157  S.  W.  94& 

(H)  Reanests   for  Instructions. 

{825  (Ark.)  An  instruction  limiting  effect  of 
impeaching  testimony  held  sufficient  m  the  •!>- 
sence  of  specific  objection  or  request  by  tbe  de- 
fendant—Fazton  V.  State,  157  S.  W.  396. 

{ 829.  It  is  not  error  to  refuse  requests  to 
charge  substantially  covered  by  instmctioDs  giT- 

—(Mo.  App.)  State  t.  Davidson,  167  S.  W.  890; 

(Tez.  (Jr.  App.)  Bush  v.  State,  157  S.  W.  944. 

S  829  (Mo.)  Requested  instructions  are  prop- 
erly refused,  where  the  court  had  already  fully 
instructed  as  to  the  subject-matter.— State  t. 
Larkin,  157  S.  W.  600. 

(J)   Cast04lr«    Oondnct.    and    Dellfeeimtlena 
of  Jarr. 

{857  (Tez.Cr.App.)  Since  the  jury  are  the 
exclusive  judges  of  the  credibility  of  witnesses, 
they  may  discuss  their  testimony  in  the  jury 
room.— C!lauBsen  v.  State,  157  S.  W.  477. 

(EU  Verdict. 

{ 881  (Tez.Cr.App.)  In  a  prosecution  for 
following  the  business  of  selling  intoxicating 
liquors  in  prohibition  territory,  where  the  in- 
dictment charged  the  offense  with  particularity, 
a  verdict  of  guilty  as  charged  in  the  indictment 
signed  by  the  foreman,  together  with  the  judg- 
ment and  sentence  thereon,  is  sufficient — Mon- 
roe V.  State,  157  S.  W.  164. 

Xm.   MOTIONS   FOB   NEW  TRIAIi 
AMD  nr  ARREST. 

{958  (Mo.)  Where  a  new  trial  is  songfat  cm 
the  ground  of  newly  discovered  evidence,  and 
tbe  evidence  set  forth  was  not  such  as  to  show 
that  diligence  would  have  been  of  no  avail,  the 
affidavit  must  not  only  aver  diligence,  but  must 
state  facts  showing  diligence. — State  r.  Walker, 
157  S.  W.  309. 

In  a  prosecution  for  statutory  rape,  where 
one  uncontradicted  witness  had  testiffea  to  the 
prosecutrix's  previous  unchaste  character,  new- 
ly discovered  testimony  to  the  same  effect  is 
not  ground  for  new  trial,  where  it.  appeared 
that  the  witness  in  question  was  impeached  by 
cross-affidavits,  for  such  testimony  would  prob- 
ably not  affect  the  verdict— Id. 

XV.  APPEAI.  AND  ERROR  AND 
CERTIORARI. 

(A)  Form    of    Remedy,    JnrladfetiOB,    nnd 
Rlirht  of  Re-rlcw. 
{  1005  (Mo.)  The  right   of   appeal   is   purely 
Statutory,  ana  one  aTuUng  himself  of  the  ri^t 
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must  conform  to  the  statute. — State  t.  Leonard, 
157  S.  W.  305. 

§  1023  (Ky.)  Under  Cr.  Code  Prac.  f  281,  as 
amended  by  Act  1910,  providing  that  the  deci- 
aions  of  the  conrt  on  challenges  for  cause  shall 
not  be  subject  to  exception,  a  challenge  by  ac- 
cused of  a  juror  summoned  by  a  deputy  sheriff 
not  duly  sworn  is  a  challenge  for  cause,  and 
the  ruling  of  the  trial  court  thereon  is  not  sub- 
ject to  exception. — Thurman  v.  O>mmonwealth, 
157  S.  W.  919. 

(B)  Preaentatlon  mnd  Reservation  In  IiO^ir- 

er  Coart  o<  Grounds  of  Review. 

g  1030  (Tez.Cr.App.)  On  appeal  from  a  con- 
viction, only  those  objections  made  in  the  court 
bf  low  can  be  considered.— Cheesebourge  v.  State, 
157  S.  W.  761. 

{  1036  (Mo.App.)  Admission  of  evidence  to 
which  no  objection  was  made  will  not  be  re- 
viewed.—State  V.  Davidson,  157  S.  W.  890. 

i  1038  (Mo.)  The  failure  to  charge  that  con- 
fessions and  admissions  should  be  disregarded 
unless  the  jury  found  that  they  were  made  vol- 
untarily was  not  reversible  error,  where  no 
such  instruction  was  requested. — State  v.  Thom- 
as, 157  S.  W.  330. 

I  1043  (Ark.)  Error  in  the  form  of  an  in- 
struction will  not  be  considered  where  no  spe- 
cific objection  was  made.— Paxton  v.  State,  157 
S.  W.  396. 

{  1056  (Tex.Cr.App.)  Where  a  clerical  error 
in  instructions  in  a  misdemeanor  case  was  first 
attacked  on  a  motion  for  a  new  trial  and  there 
was  no  exception  to  the  instructions  when  giv- 
en or  during  the  trial,  and  the  bill  of  excep- 
tions filed  20  dnya  after  the  adjournment  of  the 
court  was  solely  to  the  court  s  overruling  the 
motion  for  new  trial  on  that  ground,  the  error 
was  not  reviewable.— Giles  v.  State,  157  S.  W. 
943. 

S  1063  (Ky.)  A  ruling  on  an  objection  to  evi- 
dence not  made  a  ground  for  new  trial  cannot 
be  considered. — Louisville  &  N.  R.  Co.  v.  Com- 
monwealth, 157  S.  W.  369. 

S  1064  (Tex.Cr.App.)  The  ground  of  motion 
for  a  new  trial,  alleging  error  in  not  charging 
a  new  article  of  Pen.  Code  1911,  art.  717,  the 
substance  of  which  is  stated  without  assigning 
any  reason  why  it  should  have  been  charged,  is 
too  general  to  authorize  a  review.— Luttrell  v. 
State,  157  S.  W.  157. 

(C)  ProceedinKS    (or    Transfer    of    Canse, 

and   ESect   Thereof. 

{  1069  (Mo.)  Under  Rev.  St.  1909,  f  5313, 
requiring  the  dismissal  of  an  appeal  not  perfect- 
ed within  12  months,  unless  accused  shows 
good  cause  for  delay,  an  appeal  not  perfected 
within  the  time  must  be  dismissed,  where  ac- 
cused does  not  show  good  cause  for  delay,  not- 
with.vtanding  section  5312,  requiring  the  court 
to  hear  the  case  on  the  record. — State  v.  Leon- 
ard, 157  S.  W.  305. 

I  1069  (Mo.)  Under  Rev.  St.  1909,  {  5313, 
what  constitutes  the  perfecting  of  an  appeal 
stated,  and  held,  that  where  the  transcript  was 
not  filed  with  the  clerk,  or  in  lieu  thereof  a 
copy  of  the  judgment  and  order  of  appeal,  for 
more  than  a  year  after  the  appeal  was  granted, 
the  appeal  was  not  in  time.— State  v.  Short,  157 
S.  W.  306. 

(U)  Record   and   Proceedings  Not   In  Rec- 
ord. 

i  1086  (Mo.App.)  That  the  record  does  not 
show  formal  arraignment  or  waiver  thereof,  or 
plea  before  impaneling  of  jury,  is  not  ground 
for  reversal,  at  least  in  a  misdemeanor  case,  in 
view  of  Rev.  St  1909,  §  5115,  as  to  a  judg- 
ment not  being  affected  by  defects  not  prejudic- 
ing sutwtantial  rights,  and  5165  as  to  treating 
failure  to  plead  as  a  plea  of  not  guilty.— State 
V.  O'Kelley,  157  S.  W.  1035. 


I  1086  (Tex.Cr.App.)  Error  in  overruling  de- 
fendant's motion  for  a  continuance  will  not  be 
reviewed,  where  neither  the  application  nor  a 
bill  olf  exceptions  reserved  to  the  ruling  is  in 
the  record.- Woods  v.  State,  157  S.  W.  765. 

{  1087  (Tex.Cr.App.)  Where  no  notice  of  ap- 
peal is  shown  by  the  record,  the  court  has  no 
jurisdiction,  and  the  appeal  will  be  dismissed. 
—Sylvester  v.  State,  157  S.  W.  478. 

{  1090  (Ky.)  In  view  of  Cr.  Code  Prac.  §  282, 
matters  relied  on  for  reversal  occurring  at  the 
trial  but  not  shown  by  any  bill  of  exceptions 
cannot  be  considered. — Becltett  T.  Common- 
wealth, 167  S.  W.  12. 

t  1090  (Tex.Cr.App.)  Rulings  of  the  trial 
court  cannot  be  passed  on,  in  the  absence  of 
bills  of  exceptions  and  a  statement  of  facts, 
without  which  they  cannot 'be  intelligently  re- 
viewed.—WUson  V.  State,  157  S.  W.  153. 

f  1090  (Tex.Cr.Apn.)  In  absence  of  a  bill  of 
exception  to  alleged  Improper  argument  of  coun- 
ty attorney,  such  argument  cannot  be  reviewed. 
—Luttrell  V.  State,  167  S.  W.  167. 

§  1090  (Tex.Cr.App.)  In  the  absence,  of  a  bill 
of  exceptions,  alleged  errors  in  admitting  or  re- 
jecting evidence  cannot  be  reviewed. — Baker  v. 
State,  157  S.  W.  478. 

§1091  (Mo.App.)  Where  the  bill  of  exceptions 
filed  in  the  clerk's  office  calls  for  documentary 
evidence,  as,  "Clerk  will  here  please  copy  same," 
it  is  not  enough  that  he  certifies  it  as  filed,  but 
he  should  actually  copy  and  certify  such  evi- 
dence.-State  v.  OfeUey,  157  S.  W.  1055. 

i  1091  (Tex.Cr.App.)  A  bill  of  exceptions  in 
a  prosecution  for  assault  to  kill,  recited  that 
witness  mentioned  to  accused  that  he  owed  him 
for  picking  cotton,  and  "it  made  him  mad," 
and  that  defendant  objected  to  the  quoted  evi- 
dence on  the  ground  that  it  was  a  conclusion, 
and  excepted  to  the  overruling  of  objection. 
Held,  not  sufficient  to  authorize  review  of  any 
error  in  admitting  the  evidence. — Luttrell  v. 
State,  157  S.  W.  157. 

A  bill  of  exceptions  to  the  exclusion  of  evi- 
dence was  insufficient,  where  it  did  not  show 
what  answer  witness  would  have  given. — Id. 

The  accused's  bill  of  exceptions,  reciting  that 
on  voir  dire  36  or  more  men  were  examined,  and 
challenges  for  cause  were  sustained  until  only 
24  remained,  when  the  conrt  directed  the  chal- 
lenges to  be  made  from  such  24  men,  and  the 
state  struck  6  and  defendant  8,  and  the  first 
12  remaining  were  impaneled,  held  not  to  au- 
thorize a  review  of  alleged  error.— Id. 

{1091  (Tex.Cr.App.)  A  bill  of  exceptions  com- 
plaining of  the  -overruling  of  accused  s  challenge 
to  a  juror  presents  no  error,  where  it  was  not 
shown  that  this  juror  served,  or  any  other  ob- 
jectionable juror  served. — Poulter  v.  State,  157 
S.   W.  166. 

In  a  prosecution  for  perjury  based  on  false  tes- 
timony, that  accused  was  an  infant,  exceptions 
that  the  court  charged  the  jury  to  disregard 
statements  by  a  witness  that  accused  was  in 
jail  with  him  for  a  certain  time,  and  that  the 
witness  was  merely  permitted  to  state  the 
length  of  bis  acquaintance  with  accused,  pre- 
sents no  error,  as  it  does  not  show  how  appel- 
lant could  be  injured   thereby. — Id. 

A  bill  of  exceptions  reciting  that  accused  wit- 
ness was  asked,  on  cross-examination,  if  he  had 
not  been  indicted  for  murder,  presents  no  error 
where  it  does  not  show  that  the  evidence  was 
not  admissible  for  impeachment  purposes,  and 
it  appearing  that  the  witness  volunteered  to 
give  the  full  details  of  the  murder. — Id. 

{1091  (Tex.Cr.App.)  A  bill  of  exceptions 
complaining  of  the  admission  of  evidence  must 
show  the  facts  so  that  the  court  can  tell  from 
the  bill  alone  that  error  has  been  committed. — 
Holmes  v.  State,  157  S.  W.  4S7. 
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§  1091  (Tex.Cr.App.)  A  bill  of  exception  to 
the  introduction  of  a  money  order  on  the 
leround  that  the  order  did  not  correspond  with 
the  one  set  out  in  the  indictment  for  forgery 
is  too  generaL— Cheesebourge  v.  State,  157  S. 
W.  76t 

5  1092  (Ky.)  Under  Cr.  Code  Prac  |  282.  re- 
quiring exceptions  to  be  shown  by  the  record 
as  in  civil  cases,  and  Civ.  Code  Prac.  {  334, 
providing  that  time  may  be  given  to  prepare  a 
bill  not  beyond  a  day  in  the  succeeding  term, 
held,  that  a  bill  not  iiled  until  after  the  60  days 
allowed  therefor  would  be  stricken  from  the 
record.— Beckett  v.  Commonwealth,  167  S.  W. 
12. 

I  1092  (Tex.Cr.App.)  Under  Code  Cr.  Proc. 
1911,  art.  634,  providing  that  an  order  denying 
a  change  of  venue  ^shall  not  be  reviewed  nnleas 
the  facts  on  which  it  was  based  are  presented  in 
a  bill  of  exception  filed  at  the  term  at  which  the 
order  was  made,  a  statement  of  the  evidence 
heard  on  the  motion  for  a  change  of  venue,  filed 
long  after  adjournment,  cannot  be  considered. — 
LuttreU  v.  State,  157  S.  W.  157. 

i  1092  (Tez.Cr.App.)  Bills  of  exception  and 
a  statement  of  facts,  filed  after  expiration  of 
the  time  allowed  to  file  the  same,  cannot  be 
considered.— Terry  v.  State,  157  S.  W.  764. 

§  1092  (Tex.Cr.App.)  Where  the  term  of  court 
is  more  than  eight  weeks  long,  the  time  in  which 
to  file  bills  of  exceptions  begins  to  run  from 
the  date  of  sentence. — Koberts  v.  State,  157  S. 
W.  1103 ;  Armstrong  v.  Same,  Id.  1194. 

§  1093  (Ark.)  Bill  of  exceptions  in  criminal 
case  held  sufficient  to  show  that  defendant's 
confession  had  been  read  to  the  jury. — iSaylord 
V.  State,  157  S.  W.  1156. 

{  1097  (Tex.Cr.App.)  The  grounds  of  the  mo- 
tion for  a  new  trial  cannot  be  considered,  in 
the  absence  of  the  statement  of  facts.— Sylves- 
ter V.  State,  157  S.  W.  478. 

f  1097  (Tex.Cr.App.)  The  denial  of  a  motion 
for  a  new  trial  on  the  ground  that  the  verdict 
is  contrary  to  the  law  and  the  evidence  cannot 
be  reviewed  on  appeal,  in  the  nlisence  of  a 
statement  of  facts.— Spencer  ▼.  State,  157  S. 
\V.  479. 

6  I U97  (Tex.Cr. App.)  In  the  absence  of  a 
statement  of  facts,  questions  raised  in  the  mo- 
tion for  new  trial  are  not  reviewable. — ^Koberts 
V.  State.  157  S.  W.  1193;  Armstrong  v.  Same, 
Id.  1194. 

i  1 099  (Tex.Cr.App.)  Where  the  term  of  court 
is  more  than  eight  weeks  long,  the  time  in 
which  to  file  statement  of  facts  begins  to  run 
from  the  date  of  sentence. — Roberts  v.  State, 
157  S.  W.  1193;  Armstrong  v.  Same,  Id.  1194. 

It  is  only  where  one  is  charged  with  a  cap- 
ital offense  and  the  court  apitoints  an  attorney 
for  him  that  he  is  entitled  as  a  matter  of  right 
to  have  the  stcnoRrapher  make  out  a  transcript 
of  his  notes  and  in  all  other  cases  he  must  use 
diligence  to  obtain  a  statement  of  facts.— Id. 

Where  the  stenographer  in  a  case  not  Vapital 
fails  to  prepare  a  statement  of  facts  as  ordered 
by  the  court,  the  remedy  of  accused  is  by  man- 
damus, which  must  be  aD|)l:od  for  within  the 
time  fixed  for  the  filing  of  a  statement  of  facts. 
—Id. 

§1102  (Tex.Cr.App.)  A  purported  statement 
of  facts  consisting  of  the  stenographer's  report, 
showing  not  only  the  questions  and  answers  of 
the  witnesses  but  other  unnecessary  matter, 
will  be  stricken  out  on  motion.— Clausaen  ▼. 
State,  157  S.  W.  477. 

J  1 103  (Mo.)  Under  Rev.  St  1909,  {  5231, 
requiring  that  the  jury  be  impaneled  and  sworn, 
the  abstract  must  show  that  the  jury  was 
sworn;  and  a  failure  to  so  show  requires  that 
the  case  be  reversed  and  remanded.— State  v. 
Delaney,  157   S.   W.   305. 

§  1105  {Tex.Cr.App.)  A  paper  not  certified 
or  verified  as  part  of  the  transcript  cannot  be 
considered  on  appeal.— Cheescbourge  v.  State, 
157  S.  W.  761. 


{II 10  (Mo.App.)  Documentary  evidence  will 
be  treated  as  copied  in  the  bill  of  exceptioiis. 
where  called  for,  and  as  showing  and  havini! 
the  legal  effect  conceded  by  both  parties,  in- 
stead of  requiring  an  amendment,  where  a» 
question  is  raised  as  to  it — State  t.  O'Kelley, 
157  8.  W.  1055. 

I  1 1 1 1  (Tex.Cr.App.)  The  court  approving  a 
bill  of  exceptions  does  not  thereby  approve  as 
facts  the  objections  stated  in  the  bilL — ^Hdmes 
V.  State,  157  S.  W.  487. 

1 1 1 14  (Mo.)  In  the  absence  of  any  bill  of  ex- 
ceptions, the  court  is  limited  to  a  review  of  the 
record  proper;  and  where  the  indictment  is 
sufficient,  and  the  other  parts  of  the  record 
proper  are  free  from  error,  the  judgment  will 
be  affirmed.— State  v.  Gardner,  157  S.  W.  84. 

i  1114  (Mo.)  Where  the  motion  for  a  new 
trial  is  neither  copied  in  the  bill  of  exceptions 
nor  in  the  record  proper,  there  is  nothing  be- 
fore the  court  for  review  except  the  record 
proper.— State  v.   Delaney,  157  S.  W.  305. 

S  1 1 1 6  (Tex.Cr.App.)  Appellant  cannot  assign 
error  for  sustaining  an  indictment  where  the 
defects  in  the  summoning  and  swearing  of  the 
grand  jury  upon  which  the  motion  to  quash  was 
based  are  not  set  out  in  the  statement  of  facts 
or  bill  of  exceptions. — Anderson  v.  Stat<>,  157 
S.  W.  1167. 

J  1122  (Tex.Cr.App.)  Where  a  knife,  said  to 
have  been  in  the  possession  of  the  deceased  at 
the  time  he  was  killed,  is  not  described  by  the 
witnesses  or  sent  to  the  appellate  court  as  an 
exhibit,  the  court  cannot  say  there  was  error 
in  refusing  to  charge  on  presumptions  arising 
from  the  use  of  a  deadly  weapon  by  the  deceas- 
ed.—Reagan  v.  State,  157  S.  W.  483. 

{1124  (Tenn.)  The  Supreme  Court  cannot 
consider  the  failure  to  properly  arraign  the 
defendant  as  shown  by  evidence  in  support  of 
a  motion  for  new  trial,  where  the  reconl  shows 
a  plea  of  not  guilty  and  the  bill  of  exceptions 
does  not  show  that  it  contains  all  the  evidence 
introduced  in  support  of  the  motion. — Odeneal 
V.  State,  157  S.  W.  419. 

Where  the  bill  of  exceptions  in  a  criminal 
case  does  not  state  that  it  contains  all  the 
evidence  introduced  in  support  of  a  motion  for 
new  trial,  error  in  not  granting  the  motion  on 
the  ground  of  newly  discovered  evidence  cannot 
be  considered.— Id. 

(B)  AiMlRrnment  of  Brrom  and  Briefs. 

{  1 1 29  (Tez.Cr.App.)  Assignments  of  error 
filed  after  the  adjournment  for  the  term  at 
which  accused  was  tried,  raising  questions  not 
presented  to  the  trial  court  in  a  motion  for  new 
trial,  will  not  be  reviewed. — White  v.  State, 
157  S.  W.  152. 

{1130  (Ky.)  Under  rule  3,  {  3.  of  the  Court 
of  .\ppeals  (154  S.  W.  vii),  providing  that  every 
brief  shall  be  accompanied  by  a  classification 
of  the  questions  discussed,  briefs  not  containing: 
such  ohissification  will  be  stricken  from  the  rec- 
ord.—ililler  V.  Commonwealth,  157  S.  W.  373. 

{1130  (Mo.)  Under  Rev.  St  1909,  {  5312. 
requiring  the  Supreme  Court  to  consider  the 
appeal  of  all  criminal  cases,  even  though  briefs 
be  not  filed,  the  court  must  have  recourse  to 
the  motions  for  new  trial  and  in  arrest  of 
judjnnent  to  determine  the  errors  relied  on  by 
defendant— State  v.  Maggard,  167  S.  W.  354. 

(O)  Revie-w. 

{  1 134  (Ky.)  Under  Cr.  Code  Prac  {  281.  as 
amended  by  Laws  1910,  c.  92,  providing  that 
the  decisions  upon  motions  to  set  aside  the  in- 
dictment shall  not  be  subject  to  exception,  the 
refusal  to  set  aside  the  indictment  on  tne  ground 
that  it  was  returned  in  violation  of  statute  by 
the  receipt  of  nonlegal  evidence  cannot  be  re- 
vlewed.— Smith  v.  Commonwealth,  157  S.  W. 
1089. 

§  1 134  (Ky.)  Cr.  Code  Prac.  {  281,  as  amended 
by  Acts  1910,  c.  92,  does  not  authorize  the 
Court  of  Appeals  to  review  the  trial  court's  ac- 
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tion  in  impaneling  a  jnry  from  a  county  other 
tlian  that  in  which  the  trial  wan  had.— Daniel 
V.  CJommon wealth,  157  S.  W.  1127. 

I  1144  (Tex.Or.App.)  In  the  absence  of  a 
statement  of  facts,  it  will  be  presumed  that 
the  trial  court  charged  all  of  the  law  applica- 
ble to  the  evidence. — Baiter  v.  State,  157  S. 
W.  478. 

I  1 147  (Tex.Cr.App.)  Refusal  of  the  trial 
court  to  send  a  knife  introduced  in  evidence  in 
a  criminal  case  as  an  exhibit  to  the  appellate 
court  held  not  reversible  error. — Reagan  v. 
State,  157  S.  W.  483. 

f  1 1 50  (Mo.)  Denial  of  change  of  venue  held 
not  to  be  disturbed,  although  some  time  before 
the  trial  there  was  such  prejudice  against  ac- 
cused as  would  have  prevented  a  fair  trial,  in 
view  of  the  large  population  of  that  county 
from  which  a  jury  could  be  drawn. — State  v. 
Thomas,  157   S.  W.  330. 

$  1 153  (Ky.)  Error  in  receiving  evidence  in  re- 
buttal which  should  have  been  adduced  in  chief 
is  rarely  reversible  in  view  of  the  trial  court's 
reasonable  discretion  in  the  order  of  receiving 
evidence. — Smith  v.  Commonwealth,  157  S.  W. 
1089. 

I  1156  (Mo.)  As  the  granting  of  a  new  trial 
on  the  ground  of  newly  discovered  evidence 
rests  largely  in  the  sound  discretion  of  the  trial 
court,  that  tribunal's  determination  will  not 
be  interfered  with  in  the  absence  of  an  abuse 
of  such  discretion.— State  v.  Walker,  157  S.  W. 
309. 

§  1159  (Mo.)  Where  there  is  substantial  proof 
of  every  legally  required  element  of  a  crime, 
the  Supreme  Court  cannot  interfere  with  the 
verdict  of  the  jury.— State  v.  Maggard,  157  S. 
W.  354. 

i  1 159  (Mo.)  The  Supreme  Court  will  not  dis- 
turb a  verdict  for  insufficiency  of  the  evidence, 
unless  there  is  a  total  failure  of  evidence,  or 
the  evidence  is  so  weak  that  the  necessary  in- 
ference is  that  the  verdict  is  the  result  of  pas- 
sion, prejudice,  or  partiality. — State  v.  Concelia, 
157  S.  W.  778. 

$  1159  ^Tex.Cr.App.)  A  verdict  depending  on 
the  question  of  veracity  between  two  witnesses 
cannot  be  reviewed. — Womack  v.  State,  157  S. 
W.  495. 

$  1 1 59  (Tex.Cr.App.)  A  verdict  on  the  sharp- 
ly conflicting  testimony  of  the  complaining  wit- 
ness and  accused  will  not  be  disturbed  on  ap- 
peal.—Giles  V.  State,  157  S.  W.  943. 

§  1 166'/2  (Tex.Cr.App.)  Unless  some  juror  who 
was  legally  objectionable  sat  in  the  case  rulings 
of  the  court  with  respect  to  the  competency  of 
jurors  are  not  ground  for  a  reversal.— Luttrell 
V.  State,  157  S.  W.  157. 

S  ll66>/2  (Tex.Cr.App.)  I3rror  in  sustaining 
the  state  s  challenge  to  a  juror  is  not  ground 
for  reversal  where  no  prejudice  is  shown. — 
Holmes  v.  State,  157  S.  W.  487. 

§  1 1 67  (Tex.Cr.App.)  Where  the  second  count 
of  the  indictment  charged  the '  passing  of  a 
forged  instrument,  the  impropriety  of  the 
court's  refusal  to  sustain  a  motion  to  quasti 
was  harmless,  where  that  count  was  not  sub- 
mitted to  the  jury,  and  all  the  evidence  intro- 
duced was  admissible  under  the  first  count — 
Cheesebourge  v.  State,  157  S.  W.  761. 

I  1168  (Ky.)  Permitting  vritness  to  testify  to 
dying  declarations  from  notes  instead  of  from 
memory  held  not  prejudicial,  where  his  testi- 
mony agreed  with  tliat  of  other  witnesses. — 
Daniel  v.  Commonwealth,  157  S.  W.  1127. 

8  1169  (Ark.)  There  was  no  prejudicial  error 
in  admitting  over  objection  testimony  of  one 
witness,  where  other  witnesses,  including  the 
defendant,  testified  to  the  same  facts  without 
objection.— Paxton  v.  State,  157  S.  W.  390. 

8  M  69  (Ark.)  Where  a  written  confession  was 
introduced,  and  witnesses  relating  what  defend- 
ant said    therein  stated  no  more  than  what  it 


contained,  there  was  no  prejudice  in  admitting 
their  testimony.— Gaylord  v.  State,  157  8.  W. 
1156. 

§  j  169  (Mo.)  Defendant  cannot  complain  of 
testimony  on  redirect  examination  concerning 
threats  made  by  one  jointly  charged  with  the 
crime,  which  threats  were  testified  to  by  the 
witness  on  cross-examination.— State  v.  Mag- 
gard, 167  S.  W.  354. 

Where  a  witness  on  cross-examination  has 
testified  to  a  threat,  admission  of  testimony  on 
redirect  examination  that  the  threat  was  made, 
not  by  the  defendant  hut  by  his  brother,  is  not 
error  of  which  defendant  can  complain. — Id. 

p  169  (Tex.Cr.App.)  The  error,  if  any,  in' ad- 
mitting evidence  of  a  fact  established  by  other 
evidence  received  without  objection  is  not  re- 
versible.- Holmes  t.  State,  157  S.  W.  487. 

S  1169  (Tex.Cr.App.)  Testimony,  on  trial  for 
rape,  that  witness  found  "passage  from  him" 
on  the  girl's  bloomers,  held  harmless,  where  it 
was  manifest  that  she  did  not  intend  to  state 
that  she  knew  who  put  the  stain  thereon. — 
Thompson  v.   State,   157  S.   W.  494. 

I  1 1 69  (Tez.Cr.App.)  In  a  prosecution  for  in- 
cest, that  the  prosecuting  witness  testified  to 
other  acts  of  intercourse,  even  if  error,  was 
harmless  error,  where  defendant  brought  out 
the  same  facts  on  cross-examination  of  such 
witness.— Cowser  v.  State,  157  S.  W.  758. 

Erroneous  admission  of  evidence  is  not  error, 
where  witness  answered  before  objection  could 
be  made  and  the  court  on  objection  promptly 
struck  out  the  evidence. — Id. 

§1169  (Tex.Cr.App.)  Where  the  person  who 
made  entries  in  an  express  liook  testified  to  the 
making,  the  admission  of  testimony  by  another 
as  to  such  entries  was  harmless,  even  if  erro- 
neous.—Cheesebourge  V.  State,  157  S.  W.  761. 

§  1 170  (Mo.)  Where  there  was  abundant  evi- 
dence of  deceased's  violence  towards  accused, 
but  the  jury  evidently  did  not  believe  accused's 
statement  that  she  shot  deceased  in  self-defense, 
the  exclusion  of  additional  evidence  as  to  such 
violence  was  harmless.— State  v.  Wilson,  157 
S.  W.  313. 

I  1 1 70  (Mo.)  Exclusion  of  evidence  on  pre- 
liminary examination  that  confession  was  not 
voluntary  held  not  reversible  error,  where  it 
was  received  after  the  jury  was  recalled  and 
on  the  whole  evidence  the  confession  was  ad- 
miasible.- State  v.  Thomas,  157  S.  W.  330. 

S  1 1701/2  (Ky.)  Certain  questions  asked  in  a 
perjury  trial  by  the  court  as  to  whether  wit- 
ness did  not  tell  the  court  certain  things  before 
the  trial  held  to  place  the  court  in  the  attitude 
of  an  impeaching  witness  and  to  be  prejudicial 
to  accused.- Smith  v.  Commonwealth,  157  S.  W. 
1089. 

§  1 172  (Ark.)  An  instruction  on  assault  with 
intent  to  commit  rape,  where  the  evidence 
shows  only  the  completed  offense,  is  not  preju- 
dicial to  the  defendant— Paxton  v.  State,  157 
S.  W.  .396. 

I  1 172  (Ark.)  Where  accused,  indicted  for  lar- 
ceny and  receiving  stolen  goods,  was  convicted 
of  receiving  stolen  goods  on  ample  evidence,  the 
error  in  an  instruction  that  he  could  not  be 
convicted  for  ix)th  crimes,  and  that  there  was 
only  one  offense  charged,  was  not  prejudicial. — 
Brown  v.  State,  157  S.  W.  934. 

8  1 1 72  (Mo.)  Where  all  the  evidence  showed 
that  the  offense  occurred  within  less  than  a 
^ear  before  the  filing  of  the  information,  an 
instruction  allowing  a  conviction  if  the  of- 
fense occurred  within  a  period  more  than  three 
years  prior  to  the  filing  of  the  information, 
while  erroneous  under  Rev.  St.  1909,  5  4945, 
is  harmless.— State  v.  Walker,  157  B.  W.  309. 

$1172  (Mo.)  In  a  prosecution  for  receiving 
stolen  goods,  an  instruction  incorrectly  defining 
the  word  "feloniously"  as  wickedly  and  against 
the  admonition  of  law  is  harmless  error,  since 
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no  definition  of  the  word  was  necessary. — State 
•      T.  Smith,  157  S.  W.  319. 

§1172  (Mo.)  In  a  prosecution  for  maliciously 
shooting  bogs,  the  giving  of  an  instruction 
which  improperly  told  the  jury  that  accused 
had  the  right  to  shoot  such  hogs  to  protect  his 
crops  is  harmless,  being  in  favor  of  accused. 
—State  v.  Sillbaugh,  157  S.  W.  352. 

{1172  (Mo.)  Defendant  cannot  complain -of 
an  instruction  on  circumstantial  evidonce  which 
ia  more  favorable  than  he  has  a  right  to  asli. 
—State  V.  Maggard,  157  S.  W.  354. 

§1172  (Tez.Cr.App.)  In  a  prosecution  for 
perjury,  charges  held  more  favorable  to  accused 
than  he  was  entitled  to. — Ponlter  t.  State,  157 
S.  W.  166. 

§  1 172  (Tex.Cr.App.)  Though  no  charge  is  re- 
quired in  misdemeanor  cases,  error  in  the 
charge,  where  one  is  given,  if  excepted  to,  and 
a  correct  charge  requested,  will  require  a  re- 
versal.—Buclcley  V.  Stote,  157  S.  W.  765. 

(H)  Determination  nnA  Disposition  of 
Cans*. 

§1184  (TeT.Cr.App.)  Under  Code  Cr.  Proc 
1911,  art  938,  providing  that  the  Court  of 
Criminal  Appeals  may  correct  a  judgment  as 
the  law  of  the  case  requires,  a  judgment  which 
is  too  indefinite  may  be  reformed,  where  the 
indictment,  charge  of  the  court,  and  verdict  are 
all  a  part  of  the  record.— Monroe  v.  State,  157 
8.  W.  154. 

§  1186  (Ark.)  Under  the  statute  providing 
that  a  judgment  shall  not  be  affected  by  any 
defect  not  prejudicing  the  substantial  rights  of 
accused,  the  variance  between  an  indictment 
for  receiving  stolen  property  alleged  to  belong 
to  the  St.  Louis  Southwestern  Railroad  Com- 
pany and  the  proof  that  the  property  belonged 
to  the  St.  Louis  Southwestern  Railway  Com- 
pany is  immateriaL— Brown  t.  State,  157  S. 
W.  934. 

§  1191  (Mo.App.)  During  the  term  at  which 
a  judgment  of  reversal  was  entered,  the  Court 
of  Appeals  could  entertain  a  su^sostion  that  the 
reversal  was  erroneous,  althougli  the  time  for 
moving  for  a  rehearing  had  expired. — State  v. 
Coster,  157  S.  W.  85. 

xvn.  PvinsHifEin  and  prevem- 

TION    OF   ORIME. 

§  1206  (Ky.)  The  indeterminate  sentence  law 
applies  only  where  the  crime  charged  was  com- 
mitted after  June,  1910,  when  it  became  effec- 
tive.—Miller  V.  Commonwealth,  157  S.  W.  373. 

§  1206  (Tex.Cr.App.)  The  enactment  of  the 
suspended  sentence  law  pending  appeal  from  a 
conviction  does  not  entitle  accused  to  any  amel- 
ioration of  his  sentence;  that  law  author- 
izing one  charged  with  crime  to  talce  advantage 
of  its  provisions  only  on  demand  in  writing 
before  trial.— Monroe  v.  State,  157  S.  W.  154. 

§  1216  (Tex.Cr.App.)  Under  Code  Cr.  Proc. 
1911,  art  8(32,  providing  for  cumulative  pun- 
ishment, and  declaring  that  the  punishment  on 
a  judgment  in  a  subsequent  conviction  shall 
begin  when  the  sentence  in  the  preceding  con- 
viction terminates,  one  sentenced  to  the  peni- 
tentiary pendinK  bis  motion  for  new  trial  after 
conviction  of  another  offense  is,  on  the  overrul- 
ing of  the  motion,  properly  sentenced,  the  sen- 
tence to  begin  on  the  termination  of  the  for- 
mer sentence.— Culwell  v.  State,  157  S.  W.  765. 

CROSS-ACTION. 

See  Jadsment.  §  197. 

CROSS-EXAMINATION. 

See  Witnesses,  §§  268-287,  330,  349,  300. 

CROSSINGS. 

See  Railroads,  §§  299-361. 


See  Dower. 


CURTESY. 
CUSTODY. 


Of  child,  see  Divorce,  §§  298,  803,   S32;  In- 
fants ;   Parent  and  Child,  §  2. 

CUSTOMS  AND  USAGES. 

See  Common  Law;   losnrance,  §  755. 

§  12  (Mo.App.)  A  usage  which  will  (ive  the 
words  of  a  contract  a  technical  meaning,  most 
be  so  general  and  well  established  as  to  rai.'e 
a  presumption  that  the  parties  contracted  with 
reference  to  it,  and  the  burden  is  on  the  patty 
claiming  such  a  usage  to  prove  it. — Fellows  r. 
Dorsey,  157  &  W.  995. 

DAMAGES. 

See  Appeal  and  Error,  §§  301,  930,  1068.  1070; 
Assault  and  Battery,  §  40 ;  Carriers,  {|  219, 
229 ;  Costs,  |  260 ;  Death,  §  99;  Eminent  po- 
main,  §§  71-243 ;  Fraud,  §  59 ;  Husband  aod 
Wife,  i  209;  Landlord  and  Tenant,  §  129:  Li- 
bel and  Slander,  §1  100,  119  ;  Master  and  Serv- 
ant, S§  41,  42;  Mines  and  Minerals,  |  83; 
Nuisance,  §  32;  Rape,  §  67;  Sales.  §  384: 
.Telegraphs  and  Telephones,  §  67 ;  Trespass,  § 
58 ;  Vendor  and  Purcliaser,  §  341. 

n.  NOIUNAI.  DAMAOCS. 

§  9  (Mo.)  One  whose  legal  right  has  been  vio- 
lated is  entitled  to  recover  at  least  nominal 
damages,  though  no  actual  damages  are  shown. 
—King  V.  City  of  St  Louis,  157  S.  W.  498. 

m.   OROtmDS  AND  SUBJECTS  OF 
COMPENSATORY  DAMAGES. 

(A)  Direct     or    Rentote,     Coatlnarent,     er 
Prospeetlve    Oonaetiaenoes  or  lAssea. 

1 23  (Ky.)  The  damages  recoverable  for  breach 
of  contract  are  such  as  will  compensate  for  hiss, 
so  far  as  the  same  was  or  ought  to  have  been  in 
the  contemplation  of  the  parties. — Pugh  t.  Jack- 
son, 157  S.  W.  1082. 

§  37  (Mo.App.)  A  hnsband,  suing  for  a  per- 
sonal injury  to  his  wife,  may  recover  for  loss 
of  wages,  earnings,  or  profits  in  his  bnsineos. 
sustained  in  consequence  of  caring  for  the  wife, 
but  he  must  show  the  value  of  his  time,  the 
amount  of  his  wases,  or  the  amount  of  profits 
lost— Esque  v.  United  Rys.  Co.  of  St  Louis 
157  S.  W.  1061. 

§  40  (Ky.)  The  damages  recoverable  for  breach 
of  contract,  as  within  contemplation  of  the  par- 
ties, should  include  loss  of  anticipated  profits 
capable  of  legal  ascertainment — ^Pugh  t.  Jack- 
son, 157  S.  W.  1082. 

§  40  (Tex.Civ.App.)  Loss  of  profits  from 
breach  of  a  contract  are  recoverable  where  they 
can  be  shown  with  reasonable  certainty. — Wal- 
ter Box  Co.  T.  Blackburn,  157  S.  W.  220. 

To  be  recoverable  as  an  item  of  damage  from 
breach  of  a  contract  net  profits  must  not  be 
speculative  or  dependent  on  chance,  but  must 
be  sufficiently  certain  as  to  be  susceptible  of 
proof. — Id. 

§48  (Tpx.Civ.App.)  Mental  snffering  of  an 
injured  servant  due  to  his  belief  that  he  would 
not  again  be  able  to  labor  and  earn  money  to 
support  himself  and  family  is  an  element  of 
damage.— Ft.  Worth  Belt  Ry.  Co.  v.  Turney, 
157  S.  W.  274. 

(B)  AMraTatlon.   Mltlvatlon.  and   ReAne- 

tlOB    of    I.OSS. 

§  62  (Ky.)  A  contract  to  haul  and  log  timber 
is  not  a  contract  for  personal  services,  and  the 
contractor  wrongfully  discharged  need  not  seek 
other  employment,  but  may  recover  the  differ- 
ence between  the  contract  price  and  what  it 
would  cost  him  to  complete  the  work. — Steams 
Lumber  Co.  t.  Inman,  157  S.  W.  23. 
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{62  (K;.)  One  who  agreed  to  saw  a  certain 
amount  of  timber  for  defendant  was  under  no 
obligation,  upon  defendant's  breach  of  contract 
by  refusal  to  furnish  timber,  to  mitigate  the  re- 
sulting damages  by  procuring  available  timber 
elsewhere  to  saw ;  the  rule  applying  in  case  of 
breach  of  contract  for  personal  ser^ces  not  be- 
ing applicable. — Owensboro  Shovel  &  Tool  Co. 
T.  Moon,  157  8.  W.  1121. 

VI.  MEASTTItE  OF  DAKAOES. 
(O)  Breaeh  of  Contraet. 

i  124  (Ky.)  The  measnre  of  damages  for  the 
wrongful  discbarge  of  a  contractor  to  hanl  and 
log  timber  is  the  difference  between  the  con- 
tract price  and  what  it  would  cost  him  to  com- 
§lete  the  work  according  to  the  contract. — 
teams  Lumber  Co.  v.  Inman,  1.57  S.  W.  2.3. 

i  124  (Ky.)  Plaintiff's  measure  of  damages  for 
defendant's  breach  uf  contract  to  furnish  a  cer- 
tain amount  of  timber  to  be  sawed  is  the  fair 
and  reasonable  profit  which  plaintiff  would  have 
made,  if  permitted  to  carry  out  the  contract— 
Owensboro  Shovel  &  Tool  Co.  t.  Moore,  157  S. 
W.  1121. 

Vn.  nVABEQITATE   AND   EXCESSIVE 
DAMAGES. 

I  132  (Ky.)  Where  a  brakeman  fell  from  the 
top  of  a  box  car  and  sustained  injuries  which 
confined  him  to  bed  for  about  three  weeks, 
causing  severe  pain  and  preventing  him  from 
working  as  he  had  formerly  done,  and  a  phy- 
sician testified  that  his  condition  would  be  per- 
manent unless  relieved  by  a  surgical  oi)eration, 
a  verdict  for  $1,000  was  not  excessive. — Louis- 
Tille  &  N.  R.  Co.  V.  Miller,  157  S.  W.  8. 

§  132  (Tex.Civ.App.)  Where  the  evidence 
showed  a  permanent  injury  to  the  spine,  a  ver- 
dict for  $8,000  will  not  be  held  excessive. — St. 
Louis  Southwestern  By.  Co.  of  Texas  t.  Praitt, 
157  S.  W.  236. 

Vm.  PIXADIlfO,  EVIDENGE,  AHS 
ASSESSMENT. 

(A)  Pleading. 

{  158  (Mo.App.)  Evidence  that  plaintiff  suf- 
fered an  attack  of  pneumonia  held  inadmissible 
as  a  ground  of  recovery  for  injuries,  as  not 
within  the  netition.— Pain  v.  Metropolitan  St 
Ry.  Co.,  157  S.  W.  127. 

(B)  Bvldenee. 

1 166  (Tex.Civ.App.)  Where,  at  the  time  a 
letter  written  to  defendant  by  plaintiffs  at- 
torneys stating  that  plaintiff's  ciamages  were 
$000.  plaintiff  had  already  suffered  a  consid- 
erable part  of  his  injuries,  and  his  attorneys 
must  have  known  that  he  was  entitled  to  com- 
pensation for  future  suffering,  the  letter  was 
material  in  a  subsequent  action  by  plaintiff 
for  $30,500  for  such  injuries.— Missouri,  K.  & 
T.  Ry.  Co.  of  Texas  v.  Sullivan,  157  S.  W. 
193. 

f  190  (Mo.App.)  The  rule  that  loss  of  profits 
is  not  recoverable  is  not  based  on  any  objec- 
tion to  damage  consisting  of  loss  of  profits  as 
such,  but  because  of  the  failure  to  prove  the 
loss  with  proper  certainty;  and  hence,  when 
they  may  be  so  proved,  they  ma^  be  allowed. 
— Kerns  &  Lorton  v.  Western  Union  Telegraph 
Co.,  157  S.  W.  106. 

(C)  Proeeedlnva  tor  Aaaeasmemt. 

f  208  (Mo.)  Where  the  evidence,  admitted 
without  objection  in  support  of  the  petition,  al- 
leging permanent  disability  to  labor,  showed 
that  plaintiff  kept  a  rooming  house,  that  after 
her  injuries  she  could  not  carry  on  her  business, 
and  that  a  third  person,  who  was  in  the  house, 
took  care  of  her  and  of  the  house,  the  question 
of  loss  of  earnings  was  properly  submitted  to 
the  jury.— King  v.  City  of  St  Louis,  157  8.  W. 
4'.)S. 


1 208  <Mo.)  On  evidence  in  a  brakeuian's  ac- 
tion for  injuries  from  the  derailment  of  his  en- 
gine in  which  defendant  claimed  that  his  con- 
dition was  due  to  a  different  and  anterior 
cause  or  ailment,  held,  that  whether  plaintiff's 
condition  was  due  to  the  derailment  or  to  a 
prior  existing  disease,  was  for  the  jury. — Kane 
V.  Missouri  Pac.  Ry.  Co.,  157  S.  W.  044. 

i  208  (Mo.App.)  In  an  action  for  personal  in- 
juries, whether  certain  miscarriages  and  Iiowel 
trouble  from  which  plaintiff  sulTercd  were  the 
result  of  a  fall  in  a  privy  caused  by  the  negli- 
gence of  defendant  landlord  in  repairing  the 
floor  held  for  the  jury. — Finer  v.  Nichols,  157  S. 
W.  102i!. 

S2I6  (Mo.)  An  instruction  in  an  action  for 
personal  injuries,  which  authorizes  damages  for 
pain  which  the  jury  believe  from  the  evidence 
plaintiff  has  suffered  or  will  suflfer  by  reason 
of  the  injuries  and  directly  caused  thereby,  is 
not  erroneous  for  failing  to  limit  recovery  for 
future  pain  to  such  as  is  reasonably  certain  to 
result  fi-om  the  injuries,— King  v.  City  of  St 
Louis,  157  S.  W.  498. 

DEATH. 

See  Appeal  and  Error,  i§  332.  334,  1066,  1175 ; 
Commerce.  §  27  ;  '  Criminal  Law,  §  223 ;  Evi- 
dence, I  595 :  Executors  and  Administrators. 
S  II:  Limitation  of  Actions.  j|§  72.  179; 
Master  and  Servant,  Si  157,  179,  190,  274, 
276,  278;  Slunicipal  Corporations,  SS  770. 
797;  Railroads,  §§  347,  351,  400;  Trial,  { 
251. 

H.  ACTIONS   FOB    CAUSING   DEATH. 
(A)   mvltt  of  Action  and   Defense*. 

J  9  (Ark.)  Kirby's  Dig.  $  5075,  enacted  April 
17,  1899,  as  a  part  of  the  general  statutes  of 
limitation,  extending  the  time  for  bringing  ac- 
tions three  years  after  disabilities  are  removed, 
held  not  an  implied  repeal  of  section  6290, 
providing,  that  an  action  for  death  should  be 
commenced  within  two  years  after  the  death, 
without  any  saving  clause  as  to  persons  under 
disability.— Anthony  v.  St  Louis,  I.  M.  &  S. 
Ry.  Co.,  157  S.  W.  394. 

S  1 1  (Ark.)  At  common  law  the  death  of  a 
human  being  could  not  -  be  made  the  subject 
of  a  civil  action.— Anthony  v.  St  Louis,  i.  M. 
&  S.  Ry.  Co.,  167  S.  W.  394. 

(B)  Jarladlctlon,  Venae,  and  Umltatlona. 

§  35  (Mo.App.)  Under  Rev.  St.  1909,  §  17.17, 
authorizing  suits  upon  causes  of  action  arising 
under  the  laws  of  foreign  states,  an  Iowa  ad- 
ministrator maj^  sue  in  Missouri  for  the  wrong- 
ful death  of  his  intestate,  who,  though  a  res- 
ident of  Missouri,  was  killed  in  Iowa. — Voris 
V.  Chicago,  M.  &  St   P.   Hy.  Co.,  157  S.   W. 

8;i5. 

Under  Rev.  St  1909,  |  1738,  providing  for 
the  distribution  of  the  proceeds  from  actions 
under  foreign  laws  and  brought  by  persons  in 
their  representative  capacity,  an  Iowa  admin- 
istrator suing  for  the  death  of  a  Missourian 
killed  in  Iowa,  acts  as  a  trustee  fur  those  en- 
titled to  the  proceeds,  and,  the  right  of  action 
not  being  an  asset  of  the  estate,  the  mainte- 
nance does  not  withdraw  assets  of  the  estate 
from  resident  creditors.- Id. 

S38  (Ark.)  Where  a  statutory  right  of  action 
is  given  which  did  not  exist  at  common  law, 
and  the  statute  giving  the  same  also  fixes  the 
time  within  which  the  right  may  be  enforced, 
the  time  so  fixed  becomes  a  limitation  or  con- 
dition upon  the  right  of  action  as  well  as  upon 
the  remedy.— Anthony  v.  St  Louis,  I.  M.  & 
S.  Ry.  Co.,  157  S.  W.  394. 

(Ei)  Damasea,  Forteitnro,  or  Fine. 

{99  (Ky.)  A  verdict  for  $6,000  for  the  neg- 
ligent death  of  decedent,  having  a  life  expec- 
tancy of  12  years  and  an  earning  capacity  of 
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f  1,000  a  year,  Is  not  excessive.— LouisvHle  &  N. 
U  Co.  T.  Parks'  Adm'r,  157  S.  W.  27. 

(F)  Trlalj  Jadarmemt,  and  Rcvlevr. 

i  t03  (Ark.)  On  evidence  in  an  action  for 
damages  for  the  benefit  of  the  estate  of  plain- 
tiff's minor  child  killed  upon  defendant's  track, 
held,  that  the  question  of  his  conscious  suf- 
fering was  for  the  jnrj.— St.  Louis  &  S.  F.  Ry. 
Co.  T.  Champion,  157  S.  W.  408. 

DE  BONIS  NON. 

See  Eixecutora  and  Administrators,  S  120. 

DEBTOR  AND  CREDITOR. 

See  Assignments  for  Benefit  of  Creditors;  At- 
tachment: Bankruptcy;  Fiaudulent  Convey- 
ances ;     Garnishment 

DECEDENTS. 

See  Descent  and  Distribution;  Executors  and 
Administrators;    Witnesses,  H  159-178. 


DECEIT. 


See  Frand. 


DECLARATIONS. 

See  Criminal  Law,  |  415;  Evidence,  {  271; 
Principal  and  Agent,  {  20. 

DEDICATION. 

I.  NATURE  AND  BEQUISITES. 

I  16  (Mo.Apn.)  An  implied  dedication  of  land 
for  a  public  nighway  may  arise  by  operation 
of  law  from  the  acts  of  the  owner  and  exist 
without  an  express  grant  or  evidence  by  any 
form  of  words,  oral  or  written.— Township 
Board  of  Triplett  Tp.  ex  rel.  Feitz  v.  McPhear- 
son,   157  S.  W.  857. 

§  20  (Mo.App.)  A  landowner,  by  moving  back 
his  fence  to  a  certain  line,  leaving  a  strip  to  be 
used  as  a  public  road,  dedicated  the  strip  as 
such,  and  it  became  a  public  road  upon  user 
by  the  public— TowAship  Board  of  Triplett 
Tp.  ex  rel.  Feitz  v.  McPhearsou,  157  S.  W. 
857. 

1 37  (Mo.App.)  The  public  need  not  actually 
work  or  travel  every  part  of  a  strip  dedicated, 
in  order  to  accept  the  whole  of  the  strip  as  a 
public  highway  by  dedication.— Township  Board 
of  Triplett  Tp.  ex  rel.  Feitz  v.  McPhearson, 
157  S.  W.  857. 

{44  (Mo.App.)  Evidence,  in  an  action  for 
wrongfully  entering  upon  relator's  land  along  a 
highway  and  grading  it  as  a  highway,  held  to 
show  that  the  land  trespassed  upon  was  north 
of  a  certain  rail  fence,  so  as  to  be  a  part  of 
land  dedicated  by  relator's  predecessor  in  title 
as  a  highway.— Township  Board  of  Triplett 
Tp.  ex  reL  Feitz  v.  McPhearson,  157  S,  W. 
857. 

DEEDS. 

See  Cancellation  of  Instruments :  EJscrows ; 
Estoppel,  §§  15,  26;  Evidence,  fi  265,  373; 
Fraudulent  Conveyances ;  Logs  and  Logging, 
{  3 ;    Mortgages ;      Witnesses,  |  178. 

I.  BEQUISITES  AND  VAUDITT. 

(D)  Delivery. 

1 54  (Tex.CivJlpp.).  A  deed  is  not  effective 
unless  delivered  with  the  grantor's  intention 
that  it  shall  become  effective,  and  a  deed  ob- 
tained through  the  fraud  of  the  grantee  with- 
out the  consent  of  the  grantor  is  insufficient. — 
Spotto  T.  Whitaker,  157  S.  W.  422. 

(B)  TaUdltr. 

§68  (Tex.Civ.App.)  To  have  the  capacity  to 
execute  a  valid  conveyance  the  grantor  must 


not  only  have  the  ability  to  transact  the  ordi- 
nary affairs  of  life  and  to  understand  their  na- 
ture and  effect,  but  also  to  exercise  his  will  in 
relation  thereto.— Farmers'  State  Bank  of'Qua- 
nah  r.  Farmer,  157  S.  W.  283. 

m.   CONSTRUCTION  AND  OPERA- 
TION. 

(A)  General  Rnles  of  Coaatrnetioa. 

S  90  (Ky.)  A  deed  must  be  read  as  a  whole. 
— Runyon  v.  Hatfield,  157  S.  W.  17. 

(B)  FropertT  Conreyed. 

§  1 14  (Ky.)  Where  an  owner  of  land,  convey- 
ed to  him  as  the  "old  James  Newman  farm." 
conveyed  a  tract  known  by  such  name  to  bis 
wife,  and  also  all  other  property  belonging  to 
him,  and  the  tract  in  controversy  was  a  part 
of  such  farm,  and  the  owner  subsequently  de- 
clared that  he  had  conveyed  all  his  property  to 
his  wife,  the  land  in  controversy  was  embraced 
in  such  deed.— Newman  t.  Newman,  157  ^. 
W.  381. 

(C)    Kstatea    and    Interest*    Created. 

i  128  (Tex.Civ.App.)  Where  a  deed  conveyed 
land  to  a  person  for  her  natural  life,  with  re- 
mainder to  the  hei^  of  her  body  aud  a  limita- 
tion over  in  default  of  issue  under  the  rule  in 
Shelley's  Case,  she  took  a  fee-simple  title  abso- 
lutely in  the  land.— Peters  v.  Rice,  157  S.  W. 
IISI. 

i  129  (Ky.)  Where  a  deed  shows  an  intention 
to  convey  a  life  estate  with  remainder  over, 
there  is  no  disposition  by  the  courts  to  defeat 
sacb  intention.— Runyon  v.  Hatfield,  157  S.  W. 
17. 

Under  a  deed  reciting  that  it  was  made  l>e- 
tween  R.  and  bis  wife  of  the  first  part  and 
tieorge  Hatfield  and  Mary  "his  wife  during 
their  natural  life,  thence  descend  to  the  heirs 
of  their  body  of  the  second  part,"  witnesseth 
that  the  first  party  has  bargained  and  sold  un- 
to the  second  party  their  heirs  and  assigns  for- 
ever the  tract  described,  held,  that  the  gran- 
tees named  took  only  a  life  estate. — Id. 

I  133  (Ky.)  Under  a  deed  conveying  a  life  es- 
tate to  a  husband  and  wife  and  thence  to  the 
heirs  of  their  body,  the  children  of  the  life  ten- 
ants took  a  contingent  remainder,  so  that  they 
had  no  interest  which  their  father  and  mother 
could  inherit,  where  they  did  not  survive  their 
father  and  mother. — Runyon  v.  Hatfield,  loT 
S.  W.  17. 

In  the  absence  of  a  showing  that  the  word 
"heirs"  or  "heirs  of  the  body '  as  used  in  a 
deed  were  used  in  the  sense  of  children,  a  re- 
mainder to  a  life  tenant's  heirs  or  the  heirs 
of  his  body  is  contingent.— Id. 

(B)  Conditions  and  Reatrletlona. 

i  153  (Ky.)  A  deed  conveying  fee  defeasible 
on  the  grantee's  death  without  issue,  with  re- 
straint on  alienation  by  the  grantee  ?vithout 
consent  of  the  grantor,  does  not  prevent  a  de- 
vise of  the  property  by  the  grantee  to  his  chil- 
dren after  the  death  of  the  grantor. — Porquer  v, 
Bovard.  157  S.  W.  724. 

IV.  PLEADING  AND  EVXDENOE. 

(208  (Tex.Civ.App.)  Evidence  held  to  sns- 
tam  a  finding  that  a  deed  was  not  delivered  by 
the  grantor  and  accepted  by  the  grantee. — 
Straight  v.  Goodwin,  157  S.  W.  425. 

$211  (Ky.)  Evidence  held  to  show  that  the 
mother,  in  conveying  land  to  certain  of  her 
children,  was  carrying  out  the  wishes  of  her 
first  husband,  from  whom  she  received  the  land, 
and  fully  understood  what  she  had  done. — Gus- 
ler  V.   Hays,  157  S.  W.  376. 

§  2 1 1  (Tex.Civ.App.)  Evidence,  of  defendant 
in  an  action  by  a  father  to  cancel  a  deed  gift 
to  his  son  because  of  misrepresentations  as  to 
the  amount  of  land  conveyed,  held  to  sustain 
the  finding  that  there  were  no  misrepresenta- 
tions, even  conceding  that  the  burden  waa  on 
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the  Bon  to  produce  *&  preponderance  of  the  ev- 
idence.—Heard  y.  Heard,  157  S.  W.  231. 

DE  FACTO  OFFICERS. 

See  Officers,  i  39. 

DEFAMATION. 

See  Libel  and  Slander. 

DEUY. 

See  Carriers,  {§  215,  228,  229;    Insurance,  i 

6oe. 

DELEGATION. 

See  Counties,  {  60. 

DELIVERY. 

See  Carriers,  i  174;    Deeds,  |  54;    Escrows; 
Telegraphs  and  Telephones,  il  48,  65-67,  78. 

DEMAND. 

See  Insurance,   i   602;     Tele^aphs   and  Tele- 
phones, g  78;    Truate,  §  261. 

DEMONSTRATIVE  EVIDENCE. 

See  Criminal  Law,  |  404. 

DEMURRER. 

See  Pleading,  §|  34,  205-214. 
To  evidence,  see  Trial,  {  159. 

DEPARTURE. 

See  Pleading,  S  420. 

DEPOSITARIES. 

See  Escrows. 

DEPOSITIONS. 

See  Affidavits;    Witnesses. 

§  5  (Mo.App.)  An  informant  in  lunacy  pro- 
ceedings is  entitled  to  take  depositions ;  Rev. 
St.  1909,  i  474,  providing  that,  if  the  probate 
court  takes  jurisdiction  of  an  information  in 
lunacy,  it  jhall  cause  the  facts  to  be  inquired 
into,  and  section  6384  authorizing  any  party 
to  a  pending  suit  to  take  depositions  condition- 
ally.—State  ex  reL  Gardiner  v.  Dickmann,  107 
S.  W.  1012. 

{  57  (Mo.App.)  Where  it  is  sought  to  take  the 
deposition  of  a  witness  conditionally,  his  at- 
tendanc3  before  a  notary  or  commissioner  may 
be  secured  by  attachment. — State  ei  rel.  Gardi- 
ner V.  Dickmann,  157  S.  W.  1012. 

f  88  (Tex.Civ.App.)  Even  though  it  were  per- 
missible, in  offering  the  deposition  of  plaintiff's 
wife  in  evidence,  to  show  that  she  was  unable 
to  attend  court  on  account  of  sickness,  such 
proof  should  not  have  gone  into  details  by 
showing  that  she  had  previously  had  two  sur- 
gical operations  performed  and  been  in  the 
hospital.— Missouri,  K.  &  T.  By.  Co.  of  Texas 
V.  SuUivan,  157  S.  W.  193. 

DEPOSITS. 

See  Banks  and  Banking,  {|  121-130. 

DEPOSITS  IN  COURT. 

See  Interpleader,  §  11 ;   Tender,  (  25. 

DEPOTS. 

See  Carriers,  §  356. 


DESCENT  AND  DISTRIBUTION. 

See  Dower;  Executors  and  Administrators ; 
Wills. 

m.  RIOHTS  AND  LTABII.ITIZiS  OF 
HEIB8  AND  DISTKIBUTEES. 

(A)  Nntnre    and   BstabllHlimeat   of   RIvItta 
In  OemerKl, 

i  87  (Ky.)  Under  Ky.  St  §  2087,  one  buying 
the  interest  of  an  heir  in  a  decedent's  estate, 
pending  action  for  settlement  of  the  estate 
brought  within  six  months  of  intestate's  death, 
takes  it  subject  to  payment  of  intestate's  debts 
and  costs  of  administration. — Robertson  v. 
Hines,  157  S.  W.  704. 

1 89  (Mo.)  A  pretermitted  heir  could  have 
brought  a  partition  suit  and  set  up  therein  her 
rights  as  heir  without  having  brought  a  prior 
suit  to  establish  heirship.— Vantine  v.  Butler, 
157   8.  W.  588; 

DESCRIPTION. 

See  Boundaries,  {  20;    Chattel  Mortgages,  | 

DESERTION. 

See  Husband  and  Wife,  S|  304,  313. 

DETECTIVES. 

See  False  Imprisonment,  i  30. 

DEVISES. 

See  Wills. 

DILIGENCE. 

See  Continuance;    Criminal  Law,  H  598,  603, 
958,    1099;     Limitation    of   Actions,    {   179; 
Lis  Pendens,  §  10;    Mew  Trial,  {  95. 

DIRECTING  VERDICT. 

See  Trial,  {  170. 

DIRECTORS. 

See  Banks  and  Banking,  i  54;  Corporations, 
fi  283,  404. 

DISCHARGE. 

See  Principal  and  Surety,  fi  115,  118. 

DISCRETION  OF  COURT. 

See  Appeal  and  Error,  S§  971-979;  Contin- 
uance; Criminal  Law,  SS  595,  H.^S,  1156: 
Divorce,  U  182.  211,  286;    Jury.  $|  7,  72; 


New  Tria 


Si  1^ 
il,  il  66, 


70 ;     Pleading, 


DISMISSAL  AND  NONSUIT. 

See  Appeal  and  Error,  {i  228,  332,  622,  633, 
635,  773,  1077,  1175;  Colleges  and  Univer- 
sities ;  Costs,  i  236 ;  Criminal  Law,  g§  1069, 
1087;  Judgment,  f  197;  Mandamus,  i  172; 
Munidpal  Corporations,  {  571. 

n.   INVOI.TrNTART. 

i60  (Tex.Civ.App.)  Where  plaintiff  fails  to 
appear  in  person  or  by  attorney,  and  there  is 
no  cross-action,  the  only  judgment  which  should 
be  rendered  is  one  of  dismissal  for  want  of 
prosecution. — ^Drummond  v.  Lewis,  157  S.  W. 
26a 

§81  (Tex.Civ.App.)  A  motion  to  set  aside  a 
judgment  of  dismissal  for  want  of  prosecution 
should  allege  facts  constituting  a  meritorious 
cause  of  action.— Drummond  v.  Lewis,  157  S. 
W.  266. 

A  motion  to  set  aside  a  judgment  of  dismissal 
for    want    of  prosecution   must   show   that    the 
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judgment  cannot  be  ascribed  to  negUgence  of 
plaintiff  or  his  attorney. — Id. 

DISORDERLY  HOUSE. 

See  Injunction,  |  103;    Landlord  and  Tenant, 

t     OQ 

DISQUALIFICATION. 

See  Grand  Jory. 

DISSOLUTION. 

See  Injunction,  |  163;    Partnership,  |  840. 

DISTRIBUTION. 

See  Descent  and  Distribution;    Elzecutors  and 
Administrators,   S   316. 

DISTRICT  AND  PROSECUTING 
ATTORNEYS. 

See  liibel  and   Slander,  S  10;    Officers,  |  100. 

i  5  (Mo.)  Laws  1871-72,  p.  13,  abolishing  the 
office  of  circuit  attorney  except  in  the  county  of 
St.  Louis,  and  fixing  the  compensation  of  pros- 
ecuting attorneys,  is  a  general  law  and  does  not 
repoal  or  modify  the  Acts  of  1865-60,  p.  14,  and 
1869,  p.  8,  fixing  the  salary  of  the  circuit  at- 
torney of  St.  Louis  county.— Folk  t.  City  of 
St.  Louis,  167  S.  W.  71. 

DISTRICTS. 

See  Courts,   g   62;    Schools  and   School  Dis- 
tricts. 

DIVORCE. 

See  Contracts,  I  120;    Criminal  Law,  |  814; 
Husband   and   Wife,   }§   283,   207;    Names, 


i  16. 


H.  OBOUNDS. 


1 37  (Mo.App.)  While  it  is  the  duty  of  a  wife 
to  submit  to  her  husband's  clioice  of  family 
domicile,  she  is  not  bound  to  follow  him  unless 
it  is  his  wish  that  she  do  so,  and  if  he  does 
not  request  her  to  accompany  him  she  is  not 
guilty  of  desertion.— Collett  v.  CoUett,  157  S. 
W.  80. 

m.   DEFENSES. 

{  55  (Mo.App.)  Where  both  parties  to  a  mar- 
riage were  guilty  of  breaches  of  marital  duty, 
neither  is  entitled  to  a  divorce.— Collett  v.  Col- 
lett, 157  S.  W.  90. 

IV.  JUBISBICTTON,   PBOCEEOINOS, 
AND  BEXJEF. 

(O)  Appeal. 

{  182  (Mo.App.)  Where  neither  spouse  was 
entitled  to  a  divorce,  an  allowance  of  $50  suit 
money  in  favor  of  a  wife  upon  her  husband's 
appeal  from  a  judgment  dismissing  his  petition 
and  his  wife's  cros.s-petition  is  not  an  aouse  of 
discretion,  where  the  wife  supported  the  chil- 
dren and  the  husband  bad  twice  as  much  prop- 
erty as  she.— Collett  v.  Collett,  157  S.  W.  90. 

f  182  (Mo.App.)  Under  Rev.  St  1909,  |  2375, 
it  is  within  the  sole  pover  of  the  circuit  court, 
by  decree  entered  prior  to  perfecting  of  an  ap- 
peal, to  award  alimony  in  a  divorce  suit  pend- 
ing appeal,  and  such  power  does  not  rest  in 
the  appellate  court,— Creasey  v.  Creasey,  157 
S.  W.  862. 

V.  AI.IHONT,  AX.I.OWANCES,  AND 
DISPOSITION  OF  PBOPEBTT. 

1 21 1  (Mo.App.)  The  circuit  court  has  a  dis- 
cretion over  the  allowance  of  alimony  pendente 
lite  or  suit  money.— Collett  t.  Collett,  157  S. 
W.  90. 

1 219  (Mo.App.)  An  order  for  monthly  ali- 
mony pendente  lite,  made  by  a  circuit  court  un- 
der Rev.  St.  1909,  §  237.5.  held  vacated,  in  so 
far  a«  it  concerned  payments,  by  the  entry  of  a 


decree  for  plaintiff's  wife,-  with  allowance  of 
alimony  in  gross. — Creasey  v.  Creasey,  157  S. 
W.  862. 

(286  (Mo.App.)  The  discretion  of  the  court 
in  allowing  alimony  pendente  lite  will  not  be 
disturbed,  unless  abused.— CoUett  y.  Collett,  157 
S.  W.  90. 

VX.  OVSTODT  AND   BUPPOBT  OF 
CHITDBEN. 

1298  (Tex.Civ.App.)  Under  Rev.  Civ.  St. 
1911,  art.  4069,  providing  where  parents  do  not 
live  together  their  rights  to  the  custody  of  thrir 
children  are  equal,  the  court,  in  awarding  the 
custody  of  child  of  divorced  parents  must  con- 
sider alone  the  rights  and  welfare  of  the  child. 
—Ex  parte  Boyd,  157  S.  W.  254. 

§  303  (Tex.Civ.App.)  Where  a  wife,  who  wb«»n 
her  husband  obtained  a  divorce  and  the  custody 
of  their  child  refused  to  perform  the  dnties  of 
a  mother  and  was  without  a  permanent  liome, 
subsequently  acquired  a  home,  with  permanent 
employment  and  with  opportuni^  to  care  for 
the  child,  and  actually  cared  for  the  child,  there 
was  a  changed  condition  sufficient  to  authorize 
the  court  to  award  to  her  the  castodr  of  the 
child.— Ex  parte  Boyd,  157  a  W.  254. 

Vn.  OPEBATION  AND  EFFECT  OF 

DIVOBCE.  AND  BIGHTS  OF 

DITOBCED  PEBSONS. 

1332  (Tex.Civ.App.)  Though  an  order  «f 
court  awarding  to  a  spouse  obtaining  a  divovee 
the  custody  of  a  child  of  the  parties  must  be 
given  full  faith  and  credit  by  the  courts  of  an- 
other state,  it  is  res  judicata  only  so  long  as 
the  circumstances  existing  at  the  time  of  the 
order  remain  unchanged.— Ex  parte  Boyd,  157 
S.  W.  254. 

DOCKETS. 

See  Jury,  i  81;   Trial,  f  11. 

DOCUMENTS. 

See  Evidence,  ||  342-383. 

DOMICILE 

See  Divorce,  i  37;    Venue,  |t  28,  32. 

1 4  (Ky.)  Every  person  must  have  a  domicile, 
but  he  can  have  but  one,  which  when  once  es- 
tablished continues  until  he  renounces  it  and 
takes  another  in  its  stead,  and  such^omicile  is 
not  lost  by  temporary  absence,  so  that  one 
leaving  his  domicile  temporarily,  but  intendin;; 
to  return,  retains  it  for  all  purposes. — Graves' 
Adm'r  v.  City  of  Georgetown,  157  S.  W.  33. 

f  8  (Ky.)  A  city  suing  to  recover  taxes  on  de- 
fendant's personal  property  had  the  burden  of 
proving  that  he  was  a  resident  and  had  his 
domicile  therein. — Graves'  Adm'r  v.  City  of 
Georgetown,  157  S.  W.  33. 

I  1 1  (Ky.)  On  the  evidence  in  a  suit  against 
defendant  to  recover  taxes  on  his  personal  prop- 
erty for  the  years  1905,  1906,  1007,  1908,  and 
1909,  held,  that  the  question  of  his  residence 
in  plaintiff  city  was  for  the  jury. — Graves' 
Adm'r  v.  City  of  Georgetown,  167  S.  W.  33. 

DONATIONS. 

See  Gifts. 

DOWER. 

See  Elzecators  and  Administrators,  |  889. 

XH.  BIGHTS   AND  BEBCEDIE8  OF 
'    WIDOW. 

i  93  (Ky.)  The  rule  that,  where  a  valid  min- 
ing lease  has  been  made  by  a  husband,  his  wid- 
ow is  entitled  to  dower  in  the  royalties,  applies 
only  in  the  event  the  royalties  are  paid  on  min- 
erals mined  from  the  land  of  which  she  is  en- 
dowed, and  where  any  coal  is  mined  in  the  fin- 
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tur«  she  may  present  her  dalm  in  on  action 
therefor.— Daniels  v.  Charles,  157  B.  W.  32. 

DRAINS. 

See  Appeal  and  Error,  S  84S;   Mtmicipal  Oor- 
poraUons,  H  304,  747. 

DRAMSHOPS. 

See  Intozlcatint;  Llqnors. 

DRUGGISTS, 

See  Intoxicating  Liquors,  M  152,  16S. 

DUE  PROCESS  OF  LAW. 

See  ConstitntioDal  Lew,  {§  273,  281. 

DUPLICITY. 

See  Indictment  and  Information,  {  182. 


See  Fraud; 


DURESS. 

Mortgages,   {  86. 


DYING  DECLARATIONS. 

See  Criminal  Law,  {  676;  Homicide,  |{  204- 
220. 

EASEMENTS. 

See  Appeal  and  Error,  §1  1053,  1098;  Dedi- 
cation ;  Highways ;  Bailroads,  i  60 ;  Trial, 
f  296. 

n.  EXTENT  OF  BIGHT,  V8E,  Aim 
OBSTRUCTION. 

1 61  (Ky.)'  Instructions  in  an  action  for  ease- 
ment by  prescription  Add  not  erroneous  as  not 
requiring  the  possession  to  be  adverse,  where 
the  evidence  shows  that  plaintiffs  had  the  right 
to  the  use  of  the  easement  jointly  with  the  par- 
ties to  the  action.— Cooper  v.  Washington,  157 
8.  W.  1. 

EJECTION. 

See  Carriers,  U  366-384. 

EJECTMENT. 

See  Appeal  and  Error,  {  856;  Injunction,  | 
148 ;    Trial,  i  11. 

I.  BIOHT  OF  ACTION  AND  DE« 
FENSES. 

1 9  (Mo.)  Prior  possession  of  the  plaintiff 
without  proof  of  title  is  sufficient  to  main- 
tain ejectment  against  one  who  has  no  title. — 
Love  V.  Love,  157  8.  W.  590. 

1 9  (Mo.)  Where  the  parties  in  ejectment 
do  not  claim  under  a  common  ancestor,  plain- 
tiff can  only  recover  on  a  fee-simple  title  good 
against  the  world.— Chaput  v.  Pickel,  157  S. 
W.  618. 

m.  PLEADINO  AND  EVIDENCE. 

182  (Mo.)  Where  in  ejectment  the  parties 
rely  upon  the  title  of  a  common  ancestor  or 
grantor,  whether  he  had  title  is  not  in  issue; 
the  only  issue  being  which  party  acquired  his 
title.— nUey  v,  O'KeUy,  157  8.  W.  666. 

{95  (Mo.)  In  an  action  of  ejectment,  evi- 
dence held  not  sufficient  to  show  title  to  the 
land  in  the  defendant.— Love  t.  Love,  157  S. 
W.   590. 

V.  DAMAGES,    BEESNE   FBOFITS,   IM- 
FBOVEMENTS,  AND  TAXES. 

1 148  (Mo.)  Where  a  defendant  in  ejectment 
does  not  claim  title  from  plaintiff,  bis  re- 
covery for  improvements  must  be  had  in  a 
separate  action,  under  Rev.  St.  1909,  f  2401, 


permitting  such  recovery.— State  ex  rel.  Jiner 
V.  Foard,  157  S.  W.  619. 

The  separate  statutory  action  for  improve- 
ments by  defendant  in  ejectment  must  be 
brought  in  the  same  court  which  determined 
the  ejectment   suit.— Id. 

A  separate  statutory  action  for  improve- 
ments cannot  be  brought  by  defendant  in  eject- 
ment after   the   eviction. — Id. 

EJUSDEM  GENERIS. 

See  Corporations,  |  14. 

ELECTION. 

See  Indictment  and  Information,  |  132. 

ELECTION  OF  REMEDIES. 

$3  (Tex.Civ.App.)  A  suit  for  specific  per- 
formance of  a  contract  to  purchase,  which  was 
dismissed,  was  not  an  election  of  remedies  by 
the  vendor  so  as  to  preclude  a  subsequent  ac- 
tion for  the  difference  between  the  contract 
price  and  the  sum  realized  upon  a  sale  of  the 
property.— Brodkey  v.  Lesser,  157  S.   W.  457. 

In  order  that  a  suit  for  specific  performance 
by  the  vendor  should  constitute  an  election  of 
remedies  so  as  to  preclude  a  subsequent  action 
for  damages  for  breach  of  contract  to  recover 
the  difference  between  the  contract  price  and 
the  amount  for  which  the  vendor  sold  the  prop- 
erty, the  vendee  must  show  that  a  specific  en- 
forcement of  the  contract  was  available. — Id. 

ELECTIONS. 

Sei  C!on8titutional  Law,  {{  13,  206 ;  Intoxicat- 
ing Liquors,  §§  15,  32;  Mandamus,  I!  3, 
187;    Statutes,  |  76. 

I.  BIOHT  OF  SUFFBAOE  AND  BEOTT- 
XJkTION  THEBEOF  IN   6ENEBAL. 

{ 2 1  (Ky.)  The  Legislature  had  power  to  en- 
act a  law  requiring  party  nominations  to  be 
made  only  at  primary  elections,  to  prescribe 
the  time  of  holding  and  manner  of  conducting 
such  elections,  and  to  impose  such  reasonable 
conditions  and  tests  as  to  party  membership  or 
affiliation  as  shall  entitle  those  seeking  party 
nominations  to  get  their  names  upon  their  par- 
ty's ballots  as  candidates. — Hager  v.  Robinson, 
167  S.  W.  1138. 

{21  (Ky.)  Acts  1912,  c.  7,  providing  for  the 
nomination  of  candidates  by  political  parties 
at  the  primary  elections  and  for  placing  the 
names  of  qualified  candidates  on  the  ballots 
to  be  voted  for  at  general  elections,  held  not 
unconstitutional.— Gardner  v.  Ray,  157  S.  W. 
1147. 

The  Primary  Election  Law,  which  In  effect 
prohibits  the  nomination  of  any  candidate  by 
more  than  one  of  the  parties  subject  to  its  pro- 
visions,   held    not   unconstitutional. — Id. 

f  22  (Ky.)  The  provision  of  Primary  Election 
Act,  §  27.  that  the  order  of  the  court  or  judge 
on  an  application  for  the  correction  of  an  error 
or  wrong  in  connection  with  the  official  prima- 
ry ballot  shall  be  final  and  not  appealable,  is 
constitutional ;  there  being  no  constitutional 
rieht  of  appeal. — Hager  v.  Robinson,  157  S.  W. 
1138. 

Acts  1912,  c.  7,  {  6,  requiring  candidates  for 
party  nominations  to  state  in  their  petition 
that  they  affiliated  with  and  supported  the  nom- 
inees of  such  party  at  the  last  regular  election, 
is  not  invalid  as  discriminatory  agninst  inde- 
pendent voters,  especially  in  view  of  Ky.  St.  { 
1453.  authorizing  nomination  of  candidates  by 
petition.— Id. 

i  28  (Ky.)  Acts  1012,  c.  7,  8  6,  requiring  can- 
didates for  party  nominations  to  state  in  their 
petition  that  they  affiliated  with  and  supported 
the  nominees  of  such  party  at  the  last  regular 
election,  does  not  violate  Const.  {  147,  requiring 
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«lectioDa  to  be  secret— Hager  y.  Robinson,  157 
S.  W.  1138. 

§28  (KyO  Acts  1912,  c.  7,  {  6,  requiring  a 
candidate  tor  nomination  at  primary  elections 
to  state  that  at  the  last  election  he  supported 
the  nominees  of  the  party  whose  nomination  he 
seeks,  held  not  in  conflict  with  Const.  §  147, 
providing  that  all  popular  elections  shall  be  by 
secret  official  ballot— Gardner  t.  Ray,  157  S. 
W.  1147. 

VI.  NOMINATIONS  AND  FBIMART 
EI.ECTION8. 

J  126  (Ky.)  Under  Primary  Election  Law,  § 
27,  no  appeal  lies  in  a  proceeding  instituted  by 
a  candidate  from  the  judgment  directing  the 
clerk  of  the  county  court  to  receive  a  primary 
election  petition  and  place  the  petitioner's  name 
in  the  list  of  candidates  for  the  office  sought 
at  the  primary  election. — Lewis  v.  Bullock,  157 
S.  W.  1153. 

S  141  (Ky.)  Under  Acts  1912,  c.  7,  U  6,  19, 
20,  defining  who  is  a  "qualified  elector,  provid- 
ing for  reeistration  according  to  Const.  gS  145, 
147.  and  Ky.  St.  gi  1490,  1499,  1555,  held  that 
petitioners  to  have  their  names  put  on  the  of- 
ficial primary  ballots  of  the  Progressive  party 
were  not  qualified  electors  of  that  party,  so  as 
to  be  entitled  to  be  placed  on  the  ballot  as  a 
candidate  for  nomination  by  that  party,  where 
their  petitions  did  not  show  that  they  had  af- 
filiated with  that  party  and  had  supported  its 
nominees  at  the  last  regular  election. — Gard- 
ner V.  Bay,  157  S.  W.  1147. 

$  154  (Ky.)  Acts  1912,  c.  7.  {  27,  providing 
a  remedy  by  application  to  the  circuit  court  for 
the  correction  of  errors  in  connection  with  pri- 
mary elections,  prevents  an  appeal  by  an  offi- 
cer ordered  to  correct  an  error  as  well  as  by 
the  candidate  instituting  the  proceeding. — Hager 
V.  Robinson,  157  S.  W.  1138. 

X.  CONTESTS. 

§291  (Ark.)  Where  a  person  was  registered 
and  his  vote  was  accepted  by  the  election  offi- 
cers, it  is  presumed  that  he  was  a  legally  qual- 
ified voter.— Letchworth  v.  Flinn,  157  S.  W. 
402. 

1 295  (Ark.)  Where  the  evidence  was  of  equal 
weight  as  to  the  time  the  voter  became  of  age, 
the  confestee  claiming  that  the  voter  did  not 
reach  majority  until  after  the  time  of  assess- 
ment of  taxes,  the  mere  fact  that  he  had  no 
poll  tax  receipt  will  not  rebut  the  presumption 
that  he  is  a  legal  voter.— Lietchworth  v.  Flinn, 
157  S.  W.  402. 

1307  (Ark.)  Under  Const  art  7,  {  11,  and 
Kfrby's  Dig.  §§  7981-7989,  relating  to  election 
contests,  but  containing  no  provision  as  to 
costs  to  the  prevailing  party,  section  965,  pro- 
viding for  the  allowance  of  costs  to  a  success- 
ful plaintiff,  and  section  2859,  providing  for 
costs  in  favor  of  the  successful  contestant  for 
an  office,  costs  cannot  be  awarded  to  one  insti- 
tuting a  contest  for  the  office  of  school  director 
in  the  county  court,  where  the  judgment  merely 
found  that  the  election  was  a  tie. — Letchworth 
V.  FUnn,  157  8.  W.  402. 

ELECTRICITY. 

See  Monopolies,  {  6;    Municipal  Corporations, 
J  285. 

§  1 1  (Ky.)  An  ordinance  agreeing  with  a  pro- 
posed purchaser  of  a  gas  franchise,  offered  for 
sale  by  another  ordinance,  that  in  consideration 
of  offering  such  franchise  for  sale  the  purchas- 
er, if  the  successful  bidder,  might  buy  an  ex- 
isting electric  company,  and  that  it  would  be 
bound  by  the  rates  for  electricity  the  city  had 
set  forth  in  the  agreement,  is  not  illegal,  because 
the  city  thereby  undertook  to  commit  the  gen- 
eral council  in  advance  to  enact  certain  ordi- 
nances, and  restricted  its  powers  of  reducing 
such  rates.— Gathright  v.  H.  M.  Byllesby  & 
Co.,  157  a  W.  45.  i 


EMBEZZLEMENT. 

See  Insurance,  |  430 ;   Larceny,  |  15. 

g  13  (Mo.)  Where  a  check  clerk  on  a  railroad 
checked  goods  received  as  short,  and  then  nadi' 
out  false  bills  of  lading  to  a  fictitioaa  person 
and  reshipped  the  goods  to  another  point,  where 
an  accomplice  received  them  and  divided  the 
profit  from  their  sale  with  the  check  clerk,  there 
IS  no  embezzlement. — State  v.  Smith,  157  S.  W. 
319. 

§  13  (Mo.App.)  Where  an  employ^  in  lawfal 
possession  of  his  employer's  goods,  and  with  no 
authority  to  deliver  them  to  a  driver,  another 
employ^,  without  checking  them,  the  conversion 
of  the  goods  by  him  and  the  driver,  to  whom  he 
delivered  them  without  checking,  constituted 
embezzlement. — State  v.  Coster,  157  8.  W.  85. 

I  13  (Tenn.)  To  establish  embezzlement,  nnder 
Shannon's  Code,  §  6576,  punishing  embezzle- 
ment, it  must  appear  that  accused  occupied  the 
relation  of  officer,  agent,  or  clerk,  and  not  that 
of  debtor,  and  that  he  fraudulently  converted  to 
his  own  use  the  property  of  another,  which 
came  into  his  possession  by  virtue  of  the  em- 

§ loyment— Dixie  Fire  Ins.  Co.  t.  Nelson,  157 
.  W.  416, 

EMINENT  DOMAIN. 

See  Appeal  and  Error,  (g  458,  882;   Evidence, 
§  474 ;    Trial,  |  25. 

I.  NATITRE,   EXTENT.  AND  DEI.EOA- 
TION  OF  POWER. 

(2  (Ky.)  In  the  exercise  of  the  police  power 
by  a  city,  property  which  is  a  menace  to  poUic 
safety  or  health  may  be  destroyed  withont  com- 
pensation, when  necessary  to  protect  the  pub- 
lic, but  the  public  necessity  is  the  limit  of  the 
right- Polsgrove  v.  Moss,  157  S.  W.  1133. 

n.   COMPENSATION. 
(A)  ITeeeulty  and  SulBoleiicy  In  Oeaeral. 

{71  (Mo.)  Laws  1903,  p.  149,  g  7,  providing 
a  scheme  for  assessing  against  counties  damages 
accruing  to  landowners  from  changes  in  pub- 
lic roads,  Acid  to  provide  for  just  compensation 
in  the  constitutional  sense  for  the  taking  and 
damaging  of  private  property  for  such  purpose. 
—Bledsoe  v.  Stallard,  157  S.  W.  77. 

m.   PROCEEDINGS   TO   TAKE   PROP- 
ERTY AND  ASSESS  COM. 
PENSATION. 

i  172  (Mo.)  Laws  1903,  p.  148,  providing  for 
the  assessment  against  counties  of  damages  ac- 
cruing to  landowners  for  changes  in  the  grade 
of  public  roads,  did  not  violate  Const  art  6.  H 
22,  36,  in  so  far  as  it  provided  for  transferring 
the  proceeding  after  its  institution  in  the  coun- 
ty court  to  the  circuit  court  for  hearing  of  the 
issue  of  damages. — Bledsoe  v.  Stallard,  157  S. 
W.  77. 

g  182  (Mo.)  Laws  1903,  pp.  148,  149,  g{  2.  3, 
5,  providing  for  assessment  of  damages  accruing 
to  landowners  from  changes  in  grade  (rf  public 
road,  hM  constitutional  as  requiring  sufficient 
notice  to  landowners. — Bledsoe  v.  Stallard,  157 
S.  W.  77. 

Personal  service  is  not  necessary  in  proceed- 
ings to  condemn  land  or  to  damage  the  same  for 
a  public  use  in  order  to  provide  due  process  of 
law.— Id. 

§  190  (Tex.Civ.App.)  In  a  proceeding  to  con- 
demn land  for  an  irrigation  project,  a  document 
filed  by  petitioner,  tendering  defendant  the  use 
of  water  from  the  proposed  reservoir  on  stated 
conditions,  in  mitigation  of  damages  was  not  a 
pleading  and  was  properly  stricken. — Byrd  Irr. 
Co.  V.  Smyth,  157  S.  W.  260. 

1 222  (Tex.Civ.App.)  In  a  proceeding  to  con- 
demn land,  an  instruction  authorising  the  jury 
to  consider  special  damages,  if  any,  to  land  not 
taken,  and  allow  defendant  the  difference  in  thi> 
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market  Talae  of  the  land,  If  any,  before  and 
after  the  taking,  which  damage,  if  any,  the  jpry 
will  find  in  addition  to  the  value  of  the  land 
taken  for  the  reservoir,  held  erroneous  as  an- 
thorizinz  a  double  recovery  for  the  land  not 
taken— Byrd  Irr.  Co.  v.  Smyth,  157  S.  W.  260. 

1243  (Mo.)  Where  a  landowner  failed  to  ap- 
peal from  a  judgment  awarding  damages  for 
change  in  the  grade  of  a  highway,  all  errors  in 
that  proceeding  were  cured  and  could  not  be 
made  the  basis  of  a  subsequent  suit  to  restrain 
the  change  of  grade.— Bledsoe  v.  Stallard,  157 
S.  W.  77. 

§243  (Mo.)  The  decree  in  condemnation  pro- 
ceedings to  open  a  street  relates  back  only  to 
the  institutioD  of  the  suit.— Perkinson  t.  Web- 
er, 157  S.  W.  961. 

XV.  RBMUnrEB  OF  OWMER8  OF 
PROPERTT. 

1 306  (Mo.)  An  injunction  restraining  the 
change  of  the  grade  of  a  highway  because  there 
was  no  statute  authorizing  an  assessment  of 
damages'  in  favor  of  persons  injured  by  the 
change  did  not  prevent  the  change  after  the 
enactment  of  the  proper  statute  for  the  assess- 
ment of  such  damages. — Bledsoe  v.  Stallard,  157 
S.  W.  77. 

EMPLOYES. 

See  Master  and  Servant. 

ENTRY,  WRIT  OF. 

See  Ejectment. 

EQUITY. 

See  Appeal  and  Error,  S  6S5;  Cancellation  of 
Instruments:  Estoppel,  $f  98-115;  Execu- 
tors and  Administrators,  §  287;  Fraudulent 
Conveyances ;  Injunction ;  Interpleader ; 
Judgment,  S§  460,  461 ;  Nuisance;  i  75 ;  Par- 
tition ;  Quieting  Title ;  Reformation  of  In- 
struments; Remainders,  {17;  Specific  Per- 
formance ;   Subrogation ;   Trial,  |  11 ;  Trusts. 

I.  JtTHIBDXOTION,  PBINCIFX.ES,  AlTD 

KAXIMS. 

(O  Prlaelplea  knd  Maxims  of  Eavlty. 

§  57  (Mo.)  Equity  looks  upon  that  as  done 
wbicli  ought  to  have  been  done. — Martin  t. 
Martin.  157  S.  W.  575. 

ERROR,  WRIT  OF. 

See  Appeal  and  EIrror. 

ESCROWS. 

§  9  (Tex.Civ.App.)  Where  plaintiff  sold  ce^ 
tain  land  to  defendant  which  was  clouded  by 
liens,  agreeing  to  deposit  ?500  to  Obtain  cer- 
tain releases,  and,  it  not  obtained  witbin  90 
days,  defendant  was  authorized  to  sue  to  re- 
move the  clouds,  a  petition  alleging  that  plain- 
tiff had  obtained  two  of  the  releases  and  the 
defendant'  had  refused  to  sue  showed  sufficient 
facts  to  entitle  plaintiff  to  recover  the  balance 
on  the  deposit.— Harper  v.  Martin,  157  S.  W. 
1180. 

S  14  Crex.CiT.App.)  A  debtor,  who  executed  a 
deed  to  a  part  of  his  homestead  in  consideration 
of  the  creditors'  agreement  to  dismiss  bankrupt- 
cy proceedings,  which  deed  was  deposited  in  es- 
crow and  delivered  without  authority,  held  en- 
titled to  its  cancellation,  where  the  creditors, 
instead  of  dismissing  the  bankruptcy  proceed- 
ings, resisted  his  efforts  to  have  them  dismiss- 
ed.—Reeves  V.  Bomar,  157  S.  W.  275. 

i  14  (Tex.Civ.App.)  Where  a  bond  for  title, 
placed  in  escrow  for  delivery  on  compliance  with 
conditions,  is  delivered  to  the  obligee,  through 
his  fraud,  without  the  consent  of  the  obligor, 
the  delivery  is  insufficient,  and  persons  claiming 


through  the  obligee  have  no  rights  in  the  ab- 
sence of  negligence  of  the  obligor.— Spotts  v. 
Whitaker,  157  S.  W.  422. 

Where  a  bond  for  title  was  placed  in  escrow 
for  delivery  on  compliance  with  an  unacknowl- 
edged contract,  the  obligor,  by  failing  to  record 
the  contract  or  to  take  any  steps  to  protect  third 
persons  dealing  with  the  oDligee,  was  not  charge- 
able with  negligence,  and  third  pei-sons  dealing 
with  the  obligee,  who  by  fraud  procured  the  de- 
livery of  the  bond,  acquired  no  rights  against 
the  obligor.— Id. 

ESTATES. 

See  Deeds,  if  128-133;  Descent  and  Distri- 
bution; Dower;  Executors  and  Administra- 
tors ;  Judgment,  f  475 ;  Landlord  and  Ten- 
ant; Remainders;  Tenancy  in  Clommon; 
Trial,  i  263;  WUls. 

ESTOPPEL 

See  Constitutional  Law,  §  43 :  Corporations,  | 
657;  Exchanges;  Homestead,  f  122;  Judg- 
ment, IS  574-732;  Landlord  and  Tenant,  | 
66. 

n.  BT  DEED. 

(A)   Creation    and    Operation    In    General. 

§  15  (Ky.)  An  antenuptial  agreement,  reciting 
that  the  prospective  husband  agreed  and  did 
thereby  convey  to  the  prospective  wife  cer- 
tain lands  to  be  hers  absolutely,  was  in  the 
nature  of  a  present  conveyance  which  estopped 
the  husband  from  thereafter  denying  the  title 
of  the  wife.— Smith's  Ex'r  v.  Johns,  157  S. 
W.  21. 

$26  (Ky.)  The  heirs,  devisees,  and  personal 
representatives  of  a  deceased  husband  are  es- 
topped, in  the  same  manner  that  he  would  be 
estopped,  from  seeking  to  defeat  his  wife's 
rights  to  land  and  the  rents  under  an  ante- 
nuptial agreement  purporting  to  convey  the 
land  to  the  wife  absolutely.-— Smith's  Ex'r  v. 
Johns,  167  S.  W.  21. 

in.   EQITITABZ.E   ESTOPPEL. 
(C)   Persons   ASected. 

i  98  (Ky.)  Purchaser  after  judgment  order- 
ing sale  of  decedent's  realty  to  pay  debts 
from  a  party  who  filed  exceptions  to  the  sale 
and  for  a  number  of  years  fought  the  suit 
held  not  entitled  to  set  up  fraud  in  the  pro- 
curement of  the  judgment,  or  in  the  subse- 
quent proceedings  to  defeat  the  title  of  the 
purchaser  at  the  sale  under  the  judgment- 
Roberta  V.  Cardwell,  167  S.  W.  711. 

(B)  Pleading,  Evidence,  Trial,  and  Re- 
view. 

§  1 1 0  (Ky.)  An  estoppel  must  be  pleaded.— 
Bracket  v.  Modem  Brotherhood  of  America, 
157  S.  W.  690. 

I  115  (Ky.)  Evidence  of  estoppel  cannot  be 
received  under  a  traverse. — Bracket  v.  Modem 
Brotherhood  of  America,  157  S.  W.  690. 

EVIDENCE 

See  Adoption;  Adverse  Possession,  |§  31,  86, 
115 ;  Affidavits ;  Animals ;  Appeal  and  Er- 
ror. {§  204,  206,  882,  907-934,  979.  994- 
1018,  1050-1057,  1099,  1170;  Assault  and 
Battery,  §91;  Attachment,  S  257:  Attor- 
ney and  Client,  {'70;  Banks  and  Banking, 
!121;  Bills  and  Notes,  |  497:  Boundaries, 
37;  Bridges;  Brokers,  §  86;  Burglary, 
38;  Cancellation  of  Instruments;  Car- 
riers, {{  69,  76,  228,  230,  246,  315,  316,  318, 
347,  356,  381;  Constitutional  Law,  |  48; 
Contempt,  {60;  Contracts,  i  350;  Corpo- 
rations, {{  121,  534 :  Criminal  Law,  §{  101, 
304-561,  766%,  763,  764,  784,  814,  958, 
1036,  1091,  lilO.  1144,  1147,  1153,  1159, 
1168,    1169,    1170;     Customs    and    Usages; 
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Damages,  II  168,  166,  190;  Dedication; 
Deeds,  g§  208,  211;  Depositions:  Domicile; 
Ejectment,  i|  9,  95;  Elections,  S|  291,  295; 
Estoppel,  i  115;  Executors  and  Administra- 
'tors,  |§  142,  22i,  451;  False  Imprisonment, 
§  31;  Fraud,  §§  50,  58;  Gifts;  Home- 
stead, §  181 ;  Homicide,  §§  109.  144-257,  300, 
308;  Husband  and  Wife,  K  133,  297,  313; 
Infants;  Insurance,  $S  222,  602,  668,  801, 
817 :  Intoxicating  Liquors,  i  223 ;  Judgment, 
if  197,  475;  Jury,  S  120;  Landlord  and 
Tenant,  S  231;  Larceny,  §g  55,  64;  Libel 
and  Slander,  ||  5,  51,  100,  105,  112;  Logs 
and  Logging,  f  3 ;  Malicious  Prosecution,  {§ 
24,  56;  Alaster  and  Servant,  §§  265-281; 
Mines  and  Minerals,  {  61 ;  Mortgages,  ii 
86,  319;  Municipal  Corporations.  §§  33,  183, 
568,  571,  706;  New  Trial,  §§  69,  72.  102; 
Nuisance,  §§  32,  33 ;  Parent  and  Child.  I  2 ; 
Partnership,  §  336;  Perjury,  §  32;  Princi- 
pal and  Agent,  g§  89,  101 ;  Railroads,  U  33, 
255,    347,   390,   400,   441,   443,   446;     Rape, 

tg  43-51,  66;  Reformation  of  Instruments, 
45;  Release,  g  56;  Robbery,  §  24;  Sales, 
i  88,  441;  Schools  and  School  Districts,  § 
59;  Seduction,  f  45;  Statutes,  S  64;  Tele- 
graphs and  Telephones,  {§  20,  "66,  78 ;  Tres- 
pass to  Try  Title,  S  35;  Trial,  §§  75-105, 
139-141,  156,  192, 194.  208.  251-253 ;  Trusts, 
If  44,  261 ;  Venue,  S  68 :  Waters  and  Water 
Courses ;  Wills,  §$  62,  163,  164,  324 ;  Wit- 
nesses;   Work   and  Labor. 

Of  evidence,  see  Criminal  Law,  U  676,  686: 
Trial,  §}  75-105. 

I.  JimiCIAL  NOTICE. 

J  20  (Mo.)  Coorts  will  take  judicial  notice 
that  the  reputation  of  a  criminal  lawyer  is  not 
affected  by  the  reputation  of  his  client — Walsh 
V.  Pulitzer  Pub.  Co..  167  S.  W.  326. 

§  29  (Tex.Civ.App.)  The  court  will  take  judi- 
cial notice  that  at  a  certain  time  at  which 
an  appeal  record  was  filed,  none  of  the  acts  of 
the  Legislature  at  its  last  regular  session  had 
been  published.— Lester  v.  Riley,  157  S.  W.  458. 

II.  PRESUMPTIONS. 

§69  (Tex.')  The  Supreme  Court  will  presume 
that  a  patriotic  society,  such  as  the  Daughters 
of  the  Republic,  will  perform  their  legal  duties. 
— Conley  v.  Daughters  of  the  Republic,  157  S. 
W.  937. 

8  77  (McApp.)  The  failure  of  a  party  to  call 
a  friendly  witness  having  personal  Knowledge  of 
the  facts  in  issue  raises  an  inference  that  the 
testimony  of  the  witness  would  be  detrimental 
to  the  party.— Booher  v.  Trainer,  157  S.  W. 
848. 

S  83  (Tex.)  The  Supreme  Court  will  presume 
that  the  Governor  will  seek  the  public  good  in 
discharging  his  oiBcial  duties.— Conley  t. 
Daughters  of  the  Republic,  167  S.  W.  937. 

rV.  REI.EVANOT,MATEBIAI.Trr,AllD 
COIOPETIBNCY  IN  GENERAL. 

(B)  Res  Geatie. 

{118  (Mo.App.)  Spontaneous  exclamations  are 
admissible  in  evidence  as  a  part  of  the  occur- 
rence, even  though  not  simultaneous  or  coinci- 
dent with  the  main  fact,  if  they  are  so  clearly 
connected  therewith  as  to  form  a  continuous 
transaction. — Grant  v.  Ktmsas  City  Southern 
Ry.  Co.,  167  S.  W.  1016. 

SII9  (Tex.Civ.App.)  In  an  action  for  crim- 
inal conversation,  where  it  was  brought  out  on 
cross-examination  that  plaintiff  signed  a  state- 
ment exonerating  his  wife  and  defendant  for 
the  purpose  of  stopping  a  criminal  prosecution, 
evidence  that  be  signed  it  at  another's  sugges- 
tion, who  told  him  that  it  would  be  proper  to 
swear  to  a  lie  to  protect  his  family,  is  admis- 
sible as  res  gestae. — Swearingen  v.  Bray,  157  S. 
W.  953. 

§  126  (Mo.App.)  Statement  of  injured  brake- 
man,  who  made  no  statement  to  those  first  com- 


ing to  his  assistance;  but  who,  probably  half 
an  hour  after  the  injury,  told  uis  cousin,  who 
asked  him  how  it  happened,  that  he  slipped  be- 
cause there  was  no  handhold,  held  not  admis- 
sible—Grant T.  Kansas  City  Southern  By.  Co., 
157  S.  W.  1016. 

g  127  (Ky.)  Exclamations  of  pain  and  state- 
ments made  two  or  three  minutes  after  an  ac- 
cident by  the  person  injured  while  lying  on 
the  ground,  at  the  place  of  the  accident  ate 
admissible  as  res  gestae.- Louisville  &  N.  R. 
Co.  Y.  Miller,  157  S.  W.  & 

§  127  (Tex.Civ.App.)  The  exclamations  of  a 
person  libeled  on  first  hearing  the  libelons  ar- 
ticle read  are  admissible  as  a  part  of  the  res 
gestae. — Houston  Chronicla  Pub.  Co.  ▼.  Mc- 
David,  167  S.  W.  224. 

i  127  (Tex.Civ.App.)  An  exclamation  of  pain 
made  by  one  injured  on  pressure  being  appli'-d 
on  his  spine  by  a  physician  examining  him  is 
admissible  on  the  question  of  his  injuries. — St. 
Louis  Southwestern  Ry.  Co.  of  Texas  ▼.  Pniitt. 
157  S.  W.  236. 

(O)  similar  Paota  and  TraasaetlaBm. 

i  129  (Tex.Civ.App.)  Where  a  salesman's  con- 
tract of  employment  provided  for  a  forfeiture 
for  canceled  orders,  evidence  that  defendant 
had  not  enforced  such  forfeiture  against  sales- 
men employed  under  similar  contracts  was  in- 
admissible.—Iowa  Mfg.  Co.  v.  Taylor,  157  S. 
W.  171.  ^ 

(B)  Competeney. 

i  IS5  (Mo.App.)  Where,  in  an  action  for  in- 
juries, defendant,  solely  to  account  for  plain- 
tifPs  loss  in  weight,  proved  that  she  had  suf- 
fered an  attack  of  pneumonia,  such  evidence 
did  not  authorize  plaintiff  to  claim  that  the 
pneumonia  resulted  from  the  injury  as  a  ground 
for  enhancement  of  damages. — Pain  ▼.  Met- 
ropolitan St.  Ry.  Co.,  157  S.  W.  127. 

vn.  ASBnssioNs. 

(A)  Hatare,  Form,  and  laeldeata  la   Gea- 
eral. 

$213  (Tex.Civ.App.)  Where  plaintiff  sned  on 
a  contract  for  services  performed  and  exp«>ns*^ 
incurred,  evidence  that  he  spent  two  weeks  in 
trying  to  effect  a  settlement  with  defendant 
was  immaterial. — Iowa  Mfg.  Co.  v.  Taylor,  157 
S.  W.  171. 

In  an  action  on  a  contract  for  services  per- 
formed and  expenses  incurred,  evidence  that 
plaintiff  made  several  efforts  to  settle  with 
defendant,  but  that  they  could  not  agree  on 
the  amount,   was   inadmissible. — Id. 

$213  (Tex.Civ.App.)  A  letter  from  plaintifl's 
attorneys  to  railroad  coqipany's  agent,  stating 
that  they  thereby  made  a  claim  and  gave  the 
company  an  opportunity  to  settle  the  same 
without  a  suit,  and  further  reciting  that  plain- 
tiff "alleges  his  damages  to  be  the  sum  of  9500, 
which  is  offered  as  a  compromise,"  held  not  to 
be  a  technical  offer  of  compromise  so  as  to  ex- 
clude it  from  evidence;  the  $500  claimed  being 
the  full  amount  of  the  claim. — Missouri,  K.  ft  T. 
By.  Co.  of  Texas  v.  Sullivan,  137  S.  W.  193. 

$219  (Tex.Civ.App.)  In  an  action  for  inju- 
ries to  a  servant,  defendant  may  not  show  a 
settlement,  the  result  of  a  compromise  by  plain- 
tiff with  an  insurance  company  on  an  accident 
policy. — San  Antonio  &  A.  P.  Ry.  Co.  v.  Tuck- 
er, 157  S.  W.  176. 

(B)   Br  Parties  or  Others  Interested  la 
Bvent. 

S  222  (Tex.CiT.App.)  Declarations  of  defend- 
ant to  a  third  person,  that  the  debt  would 
mature  in  four  months  after  it  was  incurred, 
held  admissible  to  support  plaintifTs  allegabons 
as  to  the  maturity  of  the  debt— Whitten  t. 
Whitten,  157  S.  W.  277. 

(D)   By  Aseata  or  Other  RepreseatatlToa. 

i  244  (Ky.)  Where  an  employer  company  set 
up  a  release,  evidence  of  statements  of  empk>y£a 
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other  than  the  saperintendent  or  the  claim 
agent,  who  had  authority  to  make  settlements, 
is  incompetent,  where  it  is  not  shown  that  such 
other  employes  had  authority  to  make  a  settle- 
ment—LouiaviUe  Sc  N.  K.  Go.  T.  Lee,  157  S. 
W.  «0. 

(B)  Proof  and   Blleet. 

1263  (Mo.App.)  Statements  aa  to  the  health 
Of  the  insured  at  the  time  of  the  issuance  ol 
the  policy,  made  in  the  proof  of  death  furnish- 
ed by  the  beneficiary,  are  prima  facie  evidence 
against  him,  hut  may  be  explained  away  or 
overthrown. — Ooscarella  v.  Metropolitan  Iliife 
Ina.  Co.,  167  S.  W.  873. 

Statements  by  the  company's  physician  aa  to 
tlie  health  of  the  insured  and  attached  to  the 
application  are  made  a  part  of  the  policy  by 
Rev.  St.  1909,  i  6978,  requiring  the  application 
to  be  attached  thereto,  and  are  admissible  to 
•bow  the  good  health  bf  the  insured  at  that 
time  to  meet  statements  in  the  proob  of 
death.-Id. 

{265  (Mo.App.)  In  an  action  againat  a  cold 
storage  company  by  the  owner  of  Dutter,  which 
he  claimed  was  injured  by  the  negligence  of  the 
company,  an  admission  by  the  owner  that  the 
bill  for  the  storage  was  correct  is  not  an  ad- 
mission that  he  was  indebted  to  the  storage 
company  in  that  amount. — Disbrow  v.  People  s 
Ice,  Storage  &  Fuel  Co.,  157  S.  W.  116. 

S  265  (McApp.)  The  credibility  of  a  witness, 
whether  interested  or  not,  is  a  question  for  the 
jury,  and  therefore  statements  by  him  even 
against  his  own  interest  are  not  conclusive  ad- 
missions.—Meyers  V.  Chicago,  B.  &  Q.  Ry.  Co., 
157  S.  W.  362. 

{  265  (Tex.Civ.App.)  A  recital  in  a  deed  is  not 
sufficient  to  establish  the  existence  of  a  deed 
therein  referred  to  as  against  those  not  in 
privity  vvith  the  parties  to  the  deed. — Whitman 
v.  Aldrich,  157  S.  W.  464. 

Vm.  DEOIJiRATIONS. 


(A)  Matare,  Fox 


,  and  iBotdenta  la  Gea- 
eral. 


i  27 1  (Mo.)  In  an  action  on  a  contract,  sec- 
ond notice  of  the  plaintiff's  lien  claim  filed  after 
fuller  ascertainment  of  the  facts  and  as  part  of 
the  same  transaction  held  not  objectionable  as  a 
self-serving  declaration. — Bagnell  Timber  Co.  v. 
Missouri.  K.  &  T.  By.  Co.,  157  S.  W.  497. 

§271  (Mo.App.)  Where  the  declarations  of  an 
interested  party  are  the  narration  or  explana- 
tion of  a  past  event,  they  are  merely  self-serv- 
ing declarations,  inadmissible  because  subject 
to  the  influence  of  such  party's  interest  and 
made  without  opportunity  tor  those  whom  they 
affect  to  defend  themselves. — Grant  t.  KHngaa 
City  Southern  Ry.  Co.,  157  B.  W.  1010. 

IX.  HEAK8AT. 

1 314  (Mo.)  In  a  brakeman's  action  for  inju- 
ries in  the  derailment  of  his  engine,  opinions  at- 
tributed by  a  witness  to  the  engineer  and  the 
fireman,  neither  of  whom  was  asked  to  testify 
as  an  expert  on  such  point,  were  incompetent  as 
hearsay  opinions. — Kane  v.  Missouri  Fac.  Ky. 
Co.,  157  8.  W.  644. 

{317  (Mo.App.)  In  an  action  against  a  cold 
storage  company  for  damages  to  butter,  hearsay 
testimony  of  a  statement  by  an  expert,  who  ex- 
amined the  butter  belonging  to  another  concern, 
is  inadmissible.— Disbrow  v.  People's  Ice,  Stor- 
age &  Fuel  Co.,  157  S.  W.  116. 

fi3l7  (Tex.Civ.App.)  In  an  action  against  a 
epbone  company  to  recover  for  injuries  to  a 
horse  caused  by  a  wire  left  in  the  highway  by 
the  company,  it  is  error  to  permit  a  witness 
whose  statements  are  not  binding  on  the  com- 
pany to  testify  as  to  what  he  told  the  owner  of 
the  horse. — Southwestern  Telesraph  &  Tele- 
phone Co.  V.  Thompson,  157  S.  W.  1185. 


{318  (Mo.App.)  In  a  suit  by  a  wife  for  main- 
tenance, a  letter  to  the  wife  from  a  son  of  the 
husband  by  a  former  marriage  is  inadmissible 
against  the  husband,  in  the  absence  of  any 
showing  that  he  knew  of  the  letter  or  approved 
of  its  contents.— Grant  ▼.  Grant,  167  S.  W.  673. 

X.  DOOUMENTART  EVIDENCE. 

(B)  Bxeaipllllcatioiis,   Tranaorlpts,  aad 
Certified  Copies. 

1 342  (Mo.)  A  concession  made  by  one  with- 
out authority  and  not  confirmed  by  any  author- 
ized representative  of  the  foreign  government  to 
whom  the  territory  included  in  the  grant  then 
belonged  is  not  a  muniment  of  title,  and  under 
Rev.  St.  1909,  {  6302,  a  copy  thereof  is  inadmis- 
sible.—Chaput  T.  Pickel,  157  S.  W.  613. 

(D)  ProdaetlOB,    AatheaUeatloa,    aad    Bt- 
<ect. 

{  366  (Ky.)  The  court  in  a  suit  by  a  survlTing 
partner  appointed  one  of  the  administrators  of 
the  deceased  partner  against  the  coadministra- 
tor and  the  teal  representatives  of  the  deceased 
person  for  a  settlement  of  the  firm  and  a  sale  of 
firm  real  estate  should  compel  the  production  of 
the  firm's  books  of  accounts  for  examination  by 
the  parties  interested. — Marcum's  Adm'r  v.  Mar- 
cum,  157  S.  W.  1101. 

{ 373  (Tex.Civ.App.)  An  unrecorded  deed 
which  had  been  filed  for  record  held  admissible 
in  evidence  where  witness  testified  that  he  pre- 
pared it,  delivered  it  to  the  grantee,  saw  the  con- 
sideration pass  from  her  to  the  grantor,  and  re- 
quested the  notary  public  to  take  the  acknowl- 
edgment which  was  taken  in  his  presence. — 
Groesbeck  v.  Wiest,  157  S.  W.  258. 

{  383  (Mo.)  Where  defendant  in  an  action  on 
a  contract  bad  used  part  of  the  transaction,  in- 
cluding plaintiff's  Hen  claim  and  notice,  the 
plaintiff  wag  entitled  to  have  the  whole  of  It 
submitted  to  the  jury.— Bagnell  Timber  Co.  t. 
Missouri,  K.  &  T.  Ry.  Co.,  157  8.  W.  497. 

ZI.  PABOI.    OR    EXTRINSIC    EVI- 
OENCE  AXTEOTINO  WKlTINQg. 

(A.)    Contradicting,  VarxiaK,  or  Addiac  to 
Terais  ol  Written  Instrament. 

{397  (Mo.)  Parol  evidence  is  not  admissible 
to  vary  or  contradict  the  terms  of  a  written 
contract— Robinson  v.  Koms,  157  S.  W.  790. 

{419  (Ark.)  Where  a  bill  of  sale  provided 
that  the  vendee  should  assume  an  indebtedness 
due  defendant  grocery  company  of  $1,731.21), 
parol  evidence  was  admissible  to  show  that 
such  amount  was  obtained  by  deducting  the 
amount  of  certain  notes  pledged  to  secure  the 
indebtedness  from  the  original  indebtedness,  on 
an  issue  as  to  the  ownership  of  the  notes. — 
Ward  v.  Cooper^Searan  Grocery  Co.,  157  S.  W. 
1154. 

(B)  lavalldatlac  Written  Instrument. 

{432  (Mo.App.)  In  an  action  on  a  policy  of 
insurance,  where  the  answer  pleaded  a  release 
in  bar  of  the  action,  a  reply  setting  up  fraud, 
duress,  and  want  of  considpration  was  a  direct 
attack  upon  the  release,  so  that  evidence  to 
contradict  its  recital  of  consideration  was  ad- 
missible.— Harms  v.  Fidelity  &  Casualty  Co.  of 
New  York,  157  S.  W.  1040. 

{ 437  (Mo.App.)  Oral  evidence  is  admissible 
to  show  that  a  written  contract  for  a  contin- 
gent fee,  not  mentioning  an  agreement  to  pay 
costs,  was  based  on  a  champertous  consideration. 
—Taylor  v.  Perkins,  157  S.  W.  122. 

(C)  Separate    or    Snbseqaent    Oral    Asree- 
ment. 

1441  (Ark.)  Testimony  of  a  buyer  that  the 
seller's  agent  warranted  an  engine  to  be  suffi- 
cient to  run  his  machinery  is  inadmissible  where 
the  engine  was  purchased  under  a  written  con- 
tract  containing   an    express   warranty   that   it 
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would  develop  a  certain  horse  power. — Middle- 
town  Mach.  Co.  ▼.  Chaffin,  157  S.  W.  398. 

{441  (Mo.App.)  Where  an  industrial  insur- 
ance policy  provided  for  payment  to  the  in- 
sured's executors  or  administrators,  or  relatives, 
or  persons  equitably  entitled  to  the  proceeds, 
held,  that  parol  evidence  that  the  agent  told  the 
insured  and  plaintiff,  insured's  brother,  that  the 
brother  would  be  paid  if  he  produced  the  policy, 
is  not  objectionable  as  tending  to  vary  the 
terms  of  a  written  instrument. — Wallace  ▼.  Pru- 
dential Ins.  Co.  of  America,  157  S.  W.  102a 

§441  (Tex.Civ.App.)  A  provision  in  a  written 
lease  that  subletting  should  not  affect  the  ten- 
ant's liability  for  rent  could  not  be  varied  by 
any  contemporaneous  parol  agreement. — Pressler 
v.  Barreda,  157  S.  W.  435. 

(D)    Conatmctlon   or  Application    of  Lam- 
■rnaare  o(  Written   Inatrnment. 

1 450  (Ky.)  Under  Negotiable  Instruments 
Act,  §$  33,  38,  authorizin|;  a  qualified  indorse- 
ment to  be  made  by  adding  to  the  indorser's 
signature  the  words  "without  recourse,"  parol 
evidence  is  admissible  to  show  that  the  qualify- 
ing words  "without  recourse,"  appearing  between 
the  indorsements  of  the  payee  and  a  third  per- 
son, limit  the  payee's  indorsement.— Goolrick  t. 
Wallace,  157  S.  W.  920. 

§461  (Tex.Civ.App.)  Where  a  contract  provid- 
ed that  plaintiff  was  contemplating  moving  his 
sawmill  to  a  new  site  and  was  to  give  the  haul- 
ing of  the  timber  at  such  site  to  defendant,  held, 
that  parol  testimony  was  not  admissible  to 
show  that  it  was  intended  to  bind  plaintiff  to 
move  the  mill  as  contemplated. — NewBome  t. 
Brown,  157  S.  W.  203. 

xn.  opnnoKT  evxdeitce. 

(A)   Conclnalonk  and  Optnlonn  ot  Wltnean- 
ea  In  General. 

S  472  (Mo.)  In  a  brakeman's  action  for  inju- 
ries from  the  derailment  of  his  engine,  a  ques- 
tion whether  his  condition  was  the  result  of  the 
blow  received  in  that  accident,  to  which  witness 
replied  that  the  trouble  resulted  from  the  vio- 
lence sustained,  was  improper  as  invading  the 
province  of  the  jury. — Kane  v.  Missouri  Pac. 
Ky.  Co.,  157  S.  W.  644. 

In  a  brakeman's  action  for  injuries  from  the 
derailment  of  his  engine,  held,  that  a  question 
whether  plaintiff's  condition  could  be  produced 
by  being  thrown  against  the  floor  and  sides  of 
the  cab  was  objectionable  as  asking  an  opinion 
upon  the  ultimate  fact  to  be  found  by  the  jury. 
—Id. 

§  472  (Mo.App.)  In  an  action  against  a  cold 
storage  company  for  negligent  damage  to  goods 
stored,  opinion  evidence  as  to  whether  defendant 
exercised  reasonable  care,  and  whether  the  wit- 
ness discovered  any  negligence  on  the  part  of 
defendant,  is  inadmissible. — Disbrow  v.  People's 
Ice,  Storage  &  Fuel  Co.,  157  S.  W.  116. 

1 472  (Mo.App.)  In  an  employe's  'action  for 
injuries  from  failure  to  guard  a  machine,  a 
question  asked  defendant's  superintendent,  as 
to  whether  the  machine,  as  it  was  operated,  was 
dangerous  to  one  in  plaintiff's  position  while 
engaged  in  his  ordinary  duties,  was  properly 
excluded. — Miniea  v.  St.  Louis  Cooperage  Co., 
157  S.  W.  1006. 

8  472  (Tex.Civ.App.)  It  is  not  proper  for  a 
witness,  in  an  action  for  damages  caused  by  de- 
lay in  a  shipment  of  live  stock,  to  give  his  opin- 
ion as  to  what  is  a  reasonable  time  for  the  ship- 
ment.—'Texas  &  P.  Ey.  Co.  V.  Tomlinson,  157 
S  W.  278. 

§  472  (Tex.Civ.App.)  In  an  action  against  a 
carrier  for  delay  in  transporting  a  shipment  of 
live  stock,  it  was  error  to  permit  a  witness  to 
testify  as  to  what  would  be  a  reasonable  time 
for  the  transportation  of  such  a  shipment- 
Texas  &  P.  Ry.  Co.  V.  Crowder,  157  S.  W.  281. 

§474  (Tex.Civ.App.)  A  witness  may  testify 
as  to  the  value  of  land  sought  to  be  condemned 


if  he  possesses  snffident  knowledge  to  enable 
him  to  arrive  at  an  intelligent  opinion  of  the 
valne  of  the  land,  based  on  familiarity  with  the 
land,  knowledge  of  its  quality  and  uses,  prices 
of  other  land  of  a  similar  nature  in  the  same 
locality,  etc.— Byrd  Irr.  Co.  v.  Smyth,  157  S.  W. 
260. 

A  civil  engineer,  who  had  lived  in  the  Tidnity 
of  land  sought  to  be  condemned  for  aeven  years. 
had  been  over  it,  had  platted  it,  and  knew  its 
market  value,  was  properly  permitted  to  give 
his  opinion  as  to  such  value. — Id. 

When  a  witness  has  stated  that  he  knows  the 
market  value  of  land  sought  to  be  condemned, 
he  has  prima  facie  qualified  himself  to  state 
such  value. — ^Id. 

$  477  (Tex.Civ.App.)  In  an  action  for  person- 
al injuries,  a  witness  may  properly  state  that 
plaintiff  was  not  able  to  go  to  his  meals. — St 
Louis  Southwestern  By,  Co.  of  Texas  t. 
Pruitt,  157  S.  W.  236. 

§482  (Tex.Civ.App.)  In  an  action  for  inju- 
ries to  cattle  by  rough  handling  en  route,  it  was 
proper  to  permit  a  witness  of  experience  to  tes- 
tify that  the  cattle  were  handled  rougher  than 
usual.— Gulf,  C.  &  S.  P.  By.  Co.  v.  Ideas,  157 
S.  W.  173. 

i  483  (Mo.App.)  E/vidence  of  a  nonexpert  wit- 
ness as '  to  whether  a  macbine  on  which  an 
employ^  was  injured  could  have  been  guarded 
witnout  interfering  with  its  operation,  was  ad- 
missible.— Miniea  v.  St  Louis  Cooperage  Co., 
157  S.  W.  1006. 

(B)   Subjects   of   Expert   TeatiaioBx- 

1 525  (Tex.Civ.App.)  In  an  action  for  damages 
to  cattle  by  delay  and  rough  handling,  an  ex- 
pert cattle  salesman  in  the  market  to  which  the 
cattle  were  sent  was  entitled  to  give  his  opinion 
with  reference  to  the  loss  in  weight  and  stale 
appearance  of  the  delayed  shipment  and  the 
consequent  effect  on  the  market  value. — (ruU,  C. 
&  S.  F.  Ry.  Co.  V.  Ideus,  157  S.  W.  173. 

(0)   Gompetency  ot  Experts. 

{ 539  (Mo.App.)  Expert  witnesses  testifying 
as  to  the  skill  required  in  operating  an  engine 
and  derrick  need  not  show  that  they  had  operat- 
ed the  same  kind  of  an  engine  and  machinery, 
but  it  must  appear  that  they  had  operated  en- 
gines and  appliances  so  similar  that  a  person 
having  knowledge  of  the  one  would  necessarily 
have  knowledge  of  the  other. — Allen  v.  Quercas 
Lumber  Co.,  157  S.  W.  661. 

I  545  (Ky.)  A  doctor  is  not  competent  to  tes- 
tify as  to  the  mental  condition  of  plaintiff,  who 
was  attempting  to  set  aside  a  releas",  unless  he 
qualifies  himself  as  an  expert  by  stating  that  he 
knew  the  mental  condition  of  plaintiff  at  the 
time  the  settlement  was  made  and  the  release 
executed.— Louisville  &  N.  B.  Co.  t.  Lee,  157  S. 
W.  60. 

(D)  Examination  of  Experts. 

§  548  (Ky.)  Where  defendant  set  up  a  release 
which  plaintiff  claimed  was  not  binding,  owing 
to  his  want  of  capacity,  the  testimony  of  an  ex- 
pert witness  who  qualified  on  the  question  of 
plaintiff's  capacity  should' be  limited  to  the  abil- 
ity of  plaintiff  to  know  and  understand  the  na- 
ture and  effect  of  the  contract  of  release. — ^Louis- 
viUe  &  N.  B.  Co.  v.  Lee,  157  S.  W.  60. 

XIV.   WEIGHT  AND  SUFFIOXEITCT. 

I  589  (Mo.App.)  Though  the  failure  of  a  par- 
ty to  call  a  friendly  witness  having  personal 
knowledge  of  the  facts  in  issue  raises  an  infer- 
ence that  the  testimony  of  the  witness  would 
be  detrimental  to  the  party,  yet  the  jury  indulg- 
ing that  inference  may  still  believe  the  testi- 
mony of  the  party.- Booher  v.  Trainer,  157  S. 
W.  848. 

SSSS  (Mo.)  Where  the  evidence  tended  to  an 
inference  that  deceased  met  his  death  by  a  pass- 
ing train,  held,  it  could  not  be  further  inferred 
that  the  trainmen  could  have  seen  him  in  time 
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to  avoid  striking  him.— Hamilton  t.  Kansas  City 
Southern  Ry.  Co.,  167  S.  W.  622. 

EXAMINATION. 

See  Wiitnesses,  g{  246-287. 

Of  experts,  see  Bvidence,  §  548. 

EXCEPTIONS. 

See  Appeal  and  Error,  {{  257,  274 ;  Telegraphs 
and  Telephones,  {  65. 

EXCEPTIONS.  BILL  OF. 

Seo  Appeal  and  Error,  gi  257, 274,  581,  664,  688, 
692 ;  Criminal  Law,  |1 1090, 1091, 1092,  1093, 
1110,  1111,  1114,  1124. 

I.   NATURE.  FORM,  AITD  OONTEKTS 
nr  OENERAI.. 

i  8  (Mo.)  Bill  of  exceptions  held  to  sufficient- 
ly state  an  exception  to  the  order  overruling  a 
motion  for  new  triaL — Nolan  T.  Metropolitan  St 
Ry.  Co.,  157  S.  W.  637. 

EXCESSIVE  DAMAGES. 

See  Damages,  i  132. 

EXCHANGE  OF  PROPERTY. 

See  Appeal  and  Error,  {  1050;    Fraud,  §  69; 

Sales,  §  168%. 

§5  (Tex.CiT.App.)  In  an  action  to  rescind  a 
contract  for  the  exchange  of  property  on  the 
ground    of  fraud,   where    it   appears   that   the 

ftlaintifC  has  permitted  the  foreclosure  of  the 
ien  for  notes,  which  he  agreed  to  pay,  against 
part  of  the  land  received  by  him,  and  cannot 
restore  the  status  quo,  it  was  proper  for  the 
court  to  give  a  peremptory  instruction  for  the 
defendant.— Chambers  y.  Grisham,  157  S.  W. 
1177. 

EXCHANGES. 

f  4  (Mo.)  A  member  of  a  voluntary  board  of 
trade  association  is  not  estopped  from  relying 
on  the  constitution  and  by-laws  of  the  associa- 
tion merely  because  he  has  induced  others  in 
different  matters  to  yield  obedience  to  unauthor- 
ized orders  of  the  boarS  of  directors.— Moffatt  v. 
Board  of  Trade  of  Kansas  City,  157  S.  W.  579. 

g  5  (Mo.)  A  member  of  a  voluntary  board  of 
trade  association,  the  constitution  of  which  re- 
quires every  member  to  submit  mercantile  dis- 
putes to  arbitration,  does  not  refuse  to  arbitrate 
until  a  request  has  been  made  for  arbitration 
and  an  opportunity  afforded  him  to  either  refuse 
or  accept  arbitration. — Moffatt  v.  Board  of 
Trade  of  Kansas  City,  157  S.  W.  579. 

A  member  of  a  voluntary  board  of  trade  asso- 
ciation, who  was  refused  the  right  to  arbitrate 
and  who  asserts  that  the  board  of  directors  are 
interested  in  like  controversies  and  is  attempt- 
ing to  pass  on  its  own  cases  and  that  the  board 
has  acted  outside  its  authority,  is  not  guilty  of 
circulating  false  or  slanderous  reports  relative 
to  the  business  affairs  of  members  or  oflicers.— 
Id. 

A  member  of  a  voluntary  board  of  trade  asso- 
ciation, who  institutes  a  suit  against  the  associa- 
tion and  its  officers  to  restrain  an  unlawful  at- 
tempt to  oust  him  from  membership  in  disre- 
gard of  the  constitution  of  the  association,  does 
not  thereby  violate  the  constitution  binding  mem- 
bers not  to  resort  to  tribunals  other  than  those 
provided  by  the  association. — Id. 

Where  the  board  of  directors  of  a  voluntaiy 
board  of  trade  association,  vested  with  power  to 
try  members  on  charges,  has  not  indicated  any 
intent  to  proceed  on  the  hearing  of  charges  in 
any  way,  except  in  accordance  with  the  constitu- 
tion and  rules  of  the  association,  equity  will  not 
in  advance  of  a  trial  on  the  charges  restrain  the 


association  and  its  oflScers  from  proceeding  with 
a  trial. — Id. 

g  10  (Mo.)  A  member  of  a  voluntary  board  of 
trade  association,  who  agrees  to  observe  the  con- 
stitution and  by-laws  and  to  be  subject  to  fine, 
suspension,  or  expulsion  in  case  of  a  violation 
thereof,  does  not  thereby  agree  that  the  board  of 
directors  may  exercise  powers  not  conferred  by 
the  constitution.— Moffatt  v.  Board  of  Trade  of 
Kansas  City,  157  S.  W.  579. 

The  constitution  of  a  voluntary  board  of  trade 
association,  which  requires  the  submission  to  ar- 
bitration of  financial,  mercantile,  or  commercial 
disputes,  and  which  authorizes  Uie  board  of  di- 
rectors to  determine  whether  a  demand  is  a 
proper  one  for  arbitration,  does  not  authorize 
the  board  of  directors  to  decide  a  matter  in  dis- 
pute between  members,  and  a  decision  ia  with- 
out effect- Id. 

EXCLAMATIONS. 

See  Evidence,  ||  118,  127. 

EXCUSABLE  HOMICIDE. 

See  Homicide,  gg  109-122. 

EXECUTION. 

See  Homestead;  Husband  and  Wife,  g  133%; 
Judicial  Sales. 

m.   ISSUANCE.  FORM,  AND  REQtn. 
SITES  OF  WRIT. 

g  69  (Ky.)  Under  Ky.  St.  g  1652,  subsec.  2,  . 
providing  that  on  a  joint  judgment  against  sev- 
eral, execution  must  be  joint,  and  Civ.  Code 
Prac.  g  405,  providing  that  the  death  of  a  de- 
fendant shall  not  prevent  the  issuing  of  execu- 
tion against  a  surviving  defendant,  an  execution 
issued  against  the  survivor  of  two  joint  judg- 
ment debtors  alone,  where  there  was  no  ques- 
tion as  to  the  identity  of  the  judgment  or  exe- 
cution, was  valid.— Letton's  Adm'r  v.  Rafferty, 
157  S.  W.  35. 

g  83  (Ky.)_  An  execution  not  showing  a  credit 
was  not  void,  since  in  a  proper  proceeding  it 
might  have  been  quashed  as  to  the  excess.— 
Letton's  Adm'r  v.  Rafferty,  157  S.  W.  36. 

VII.    SALE. 

(A)   Manner,    Condnct,    Valldltr,    >Bd    Con- 
flrmlnar  or  Vacatlugr. 

f  251  (Tex.Civ.App.)  A  sale  under  execution 
will  be  set  aside  for  slight  irregularities  where 
gross  inadequacy  in  price  is  shown. — Peters  v. 
Rice,  157  S.  W.  1181. 

Under  Rev.  Civ.  St  1911,  art  3753,  a  sale  of 
land  on  which  were  five  cottages  under  execu- 
tion as  one  tract  held  such  an  irregularity  as 
avoided  a  sale  for  a  grossly  inadequate  price. 
— Id. 

EXECUTORS  AND  ADMINISTRATORS. 

See  Death,  g  35;  Descent  and  Distribution; 
Elections,  S  307;  Interpleader,  g  11;  Judg- 
ment, §g  2.52,  475;  Lis  Pendens,*  24;  Tax- 
ation, g  84:  Trespass  to  Try  Title,  g  50; 
Trusts ;   Wills ;    Witnesses,  gg  159-178. 


I.  ADMINISTRATION  IN  OENERAI,. 

g  3  (Mo.App.)  It  should  be  the  policy  of  the 
law  to  enforce  industrial  insurance  policies, 
which  are  taken  out  chiefly  for  the  purposes  of 
procuring  a  decent  burial  without  the  necessity 
of  administration. — Wallace  v.  Prudential  Ins. 
Co.  of  America,  157  S.  W.  1028. 

II.   APPOINTMENT,    QUALIFICATION, 
AND   TENURE. 

g  1 1  (Mo.App.)  Under  Code  Iowa  1897,  g  225, 
authorizing  the  appointment  of  an  administra- 
tor for  a  nonresident  who  dies  leaving  personal 
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property  subject  to  administration,  within  the 
state,  the  right  of  action  for  the  intestate's 
wrongful  death  is  a  property  right  which  will 
authorize  administration. — Voris  y.  Chicago,  M. 
&  St.  P.  Ry.  Co.,  157  S.  W.  836. 

m.  ASSETS,  APPBAISAI.,  AHS  IN. 
VENTOBT. 

{38  (Tenn.)  Assets,  as  applied  to  the  estate 
of  a  deceased  person,  means  property  subject  to 
the  payment  of  the  decedent's  debts.— Agee  T. 
Saunders,  157  S.  W.  64. 

rv.   COI.LECTION  ANB  ICANAOEMENT 

OF  ESTATE. 

(A)  In  General. 

{  120  (Mo.App.)  A  will  which  directs  the  ex- 
ecutor to  sell  real  estate  and  divide  the  pro- 
ceeds on  the  happening  of  a  contingency,  and 
which  empowers  bim  to  make  deeds,  does  not 
repose  in  him  any  personal  trust,  but  a  sale 
must  be  made  on  the  happening  of  the  con- 
tingency, and  the  power  to  sell  inheres  in  the 
ofBce  and  may  be  exercised  by  the  administra- 
tor de  bonis  non. — Cannon  ▼.  Unknown  Heirs 
of  Curtis,  167  S.  W.  860. 

(B)  Real  Propertr  and  Intereata  Tberetn. 

S  142  (Ky.)  Under  a  will  empowering  an  ex- 
ecutor, if  he  deemed  it  necessary,  to  sell  and 
convey  so  much  of  the  real  estate  as  might  be 
required  to  pay  the  debts,  his  sale  of  the  whole 
property  for  $700,  where  the  debts  amounted 
only  to  $200,  was  unauthorized. — Tarpy  y.  Lex- 
ington &  E.  R.  Co.,  157  S.  W.  726. 

Lots  fronting  100  feet  on  one  street  and  300 
feet  on  another  and  running  back  315  feet  on 
one  side  and  375  feet  on  the  other  will  be  pre- 
sumed to  be  divisible  without  sacrifice. — Id. 

8  148  (Ky.)  A  sale  of  land  by  an  executor 
without  authority  is  invalid,  and  one  purchasing 
with  notice  that  the  sale  was  beyond  bis  au- 
thority takes  no  higher  rights  than  he  was  au- 
thorized to  confer. — Tarpy  y.  Lexington  &  E. 
R.  Co.,  157  S.  W.  726. 

i  149  (Ky.)  Where  a  will  empowered  an  exec- 
utor to  sell  so  much  of  the  real  estate  as  nec- 
essary to  pay  the  debts,  his  sale  of  the  whole 
property  tor  $700,  where  the  debts  amounted 
only  to  $200,  will  be  set  aside  as  against  a  pur- 
chaser with  notice. — Tarpy  y.  Lexington  &  E. 
B.  Co.,  157  S.  W.  726. 

V.  AI.I.OWANCES   TO   SIIBVIVINO 

WIFE,  HUSBAND,  OB 

OHII.PBEM. 

§  181  (Tenn.)  Under  Shannon's  Code,  SI  4020, 
4023,  4030,  4231.  defining  assets  of  an  estate 
and  providing  for  a  year's  allowance  to  the 
widow,  the  proceeds  of  a  policy  on  the  husband's 
life,  payable  to  his  estate,  are  not  subject  to  be 
taken  to  provide  a  year's  support  to  the  widow. 
—Agee  V.  Saunders,  157  S.  W.  64. 

VI.  AIXOWANOE  AND  PATICENT  OF 

CUUMS. 

(A)  IdablUtles  of  Biitate. 

(  22 1  (Mo.App.)  In  an  action  against  the  ad- 
ministrator of  plaintiffs  stepfather  for  the  val- 
ue of  board  furnished  the  8tet>father,  evidence 
Acid  sufficient  to  make  a  question  for  the  jury 
as  to  whether  there  was  a  mutual  agreement  or 
understanding  that  the  board  was  to  be  paid 
for.— Kingston  v.  Roberto,  157  S.  W.  1042. 

(B)  Preaentatlon   and    Alloyrance. 

I  227  (Ark.)  A  statement  of  a  claim  for  legal 
services  rendered  testator  in  a  divorce  suit,  ac- 
companied by  an  account,  referring  to  a  certain 
trip  and  procuring  evidence  to  be  used  in  a  suit, 
and  reciting  that  testator  employed  claimant  to 
do  certain  work  and  agreed  to  pay  her  $10,000, 
held,  sufficient  under  Kirby's  Die.  §  113,  requir- 
ing the  account  to  set  forth  the  items  distinctly. 
—Joseph*  T.  Briant,  157  S.  W.  136. 


i  227  (Ky.)  Under  Ky.  St  H  S870  and  3872, 

requiring  demands  against  the  estate  of  a.  dece- 
dent to  be  verified  by  the  claimant  and  provid- 
ing that  no  action  shall  be  tried  or  recovery  had 
on  any  demand  not  so  verified,  held,  that  a  tax 
claim  against  a  decedent's  estate  mnst  be  veri- 
fied as  other  claims,  and  that  it  was  error  to 
render  a  judgment  upon  an  unverified  claim. — 
Graves'  Adm'r  y.  City  of  Georgetown,  157  S.  W. 
33. 

'  i  236  (M.O.)  Taxes  assessed  against  the  execu- 
tor of  ait  estate  need  not  be  allowed  aa  other 
claims  by  the  probate  court— State  ex  reL  Bice 
y.  Packard.  157  S.  W.  59a 

(D)  Prlorfttea  and  Payment. 

§278  (McApp.)  Under  Rev.  St  1889,  {  223. 

providing  that  on  every  settlement  the  adminis- 
trator shall  show  that  every  claim  for  which 
disbursements  have  been  made  has  been  allowed 
by  the  court,  one  appointed  administrator  after 
taking  charge  of  an  estate  and  paying  debts 
of  decedent  is  not  entitled  over  the  objection  of 
the  heirs  to  credit  in  the  final  settlement  for  the 
debts  paid.— Dockery  y.  Sparks,  157  S.  W.  36.5. 
§287  (Ark.)  A  note,  constituting  a  just  debt 
of  intestate,  having  been  allowed  and  paid  by 
the  administrator,  though  not  presented  within 
the  year  limited  therefor,  by  Act  May  28.  1907 
(Laws  1907,  p.  1170).  all  parties  believing  it 
unnecessary  because  not  due  when  deceased  died, 
equity,  requiring  one  seeking  equity  to  do  equity, 
will  not  grant  nKovery  against  those  to  whom 
the  payment  waa  made.— Rhodes  y.  Driver,  157 
S.  W.  147. 

Vn.  DISTBIBUnON   OF  ESTATE. 

{315  (Mo.)  As  it  is  the  duty  of  an  executor 
to  pay  personal  taxes  assessed  against  him  on  ac- 
count of  the  personalty  of  his  testator  without 
an  order  of  probate  court  a  judgment  of  a.  pro- 
bate court  discharging  him  as  executor  on  orders 
ing  final  distribution  is  no  bar  to  a  personal 
action  by  a  state  for  taxes  so  assessed. — State 
ex  rel.  Rice  y.  Packard,  157  S.  W.  59a 

Vm.   SALES  AND  OONVETANCES  VN- 

DEB  OBDEB  OF  OOITBT. 

(A)  °Wkea  Anthorlaed. 

{  327  (Tex.Civ.App.)  In  view  of  Rev.  St  1885, 
art  200)7,  relating  to  the  disposition  of  dece- 
dents' property,  a  testator  may,  under  article 
1991,  so  frame  his  will  as  to  deprive  his  execu- 
tor or  the  probate  court  of  the  power  to  sell  his 
property  until  that  provision  in  the  will  is  an- 
nulled.—Hughes  V.  Mulanai,  157  S.  W.  217. 

A  will  which  at  the  beginning  directed  the 
executor  to  pay  debts  held  not  to  prohibit  the 
executor,  under  order  of  court,  to  sell  the  tes- 
tator's land  for  that  purpose,  even  though  subiie- 
quent  clauses  directed  the  executor  not  to  sell 
the  same. — Id. 

(C)   Sale. 

§  389  (Ky.)  A  court,  setting  aside  a  deed  to 
an  administratrix  and  guardian  of  infant  heirs, 
purchasing  land  in  a  suit  by  her  to  settle  the 
estate  and  sell  the  land  after  the  allotment  of 
dower  to  her,  may  not  allow  her  the  cost  of  im- 
provements made  on  the  part  of  the  land  as- 
signed to  her  as  dower.— Daniels  y.  Charles,  157 
S.  W.  32. 

§  390  (Ky.)  A  court,  setting  aside  a  deed  to 
an  administratrix  and  guardian  of  infant  heirs, 
made  in  a  suit  by  her  to  settle  the  estate  and 
sell  the  land  after  the  allotment  of  dower  to 
her,  may  not  charge  her  with  rent  in  favor  of 
infant  children  occupying  the  land  with  her  and 
deriving  their  support  from  the  cultivation 
thereof,  though  she  is  not  entitled  to  compensa- 
tion for  the  support  of  the  children.— Damieli  y. 
Charles,  157  S.  W.  32. 

Z.  ACTIONS. 

{451  ^Io.App.)  In  action  against  adminis- 
trator 01  plaintiff's  stepfather  for  services  ren- 
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dered  the  father,  evidence  Xeld  not  to  justifr 
an  instruction  that  if  the  stepfather  rendered 
valuable  services  in  an  amount  equal  to  those 
rendered  bv  plaintiff,  and  as  a  remuneration 
therefor,  plaintiff  would  not  be  entitled  to  re- 
cover—Kingston V.  Roberts,  157  S.  W.  1042. 

EXEMPTIONS. 

See  Homestead ;  Taxation,  If  191,  24S. 

EXPERIMENTS. 

See  Criminal  Iaw,  H  388,  464,  488. 

EXPERT  TESTIMONY. 

See  Criminal  Law,  {  488;    Evidence,  Si  472- 
648. 

EXPRESS  TRUSTS. 

See  Trusts,  §{  17-44. 


FACTORS. 


See  Brokers. 


FALSE  IMPRISONMENT. 

I.  Crvn.  UABIUTT. 

<A)  Aets  Conntltnttnar  S'alne  TmprlaoniBent 
and  I.lablltty  Therefor. 

{S  (Mo.App.)  To  constitute  an  arrest,  it  is 
not  necessary  to  handcuff  the  person  arrested  or 
take  him  forcibly,  and  it  is  an  arrest  if,  under 
a  manifestation  of  authority,  an  officer  com- 
mands the  person  to  go  with  him,  and  takes 
him  to  the  place  where  persons  arrested  are 
usually  taken,  if  the  one  arrested  goes  in  sub- 
mission to  such  authority,  and  not  voluntarily. 
—Singleton  v.  Kansas  Ci^  Baseball  &  Exhibi- 
tion Co.,  157  S.  W.  964. 

(B)  AotloBfi. 

}  31  (Mo.App.)  Evidence  in  an  action  for  false 
arrest  held  to  sustain  a  finding  that  plaintiff 
was  actually  arrested  by  an  officer. — Singleton 
V,  Kansas  City  Baseball  &  Exhibition  Co.,  157 
S.  W.  964. 

S39  (Mo.App.)  Evidence  in  an  action  for 
false  arrest  against  a  baseball  association  held 
to  make  it  a  jury  question  as  to  whether  plain- 
tiff's arrest  was  within  the  scope  of  the  em- 
ployment of  the  detective  association  employed 
by  a  baseball  association  for  keeping  order  in 
its  grounds. — Singleton  v.  Kansas  City  Baseball 
&  Exhibition  Co.,  157  S.  W.  964. 

FALSE  SWEARING. 

See  Perjury. 

FEES. 

See  Attorney  and  Client,  {{  184-190. 

FELLOW  SERVANTS. 

See  Master  and  Servant,  ii  173-201,  271,  279. 

FENCES. 

See  Municipal  Corporations,  §  653;   Railroads, 
|{  103,  104,  425. 

FILING. 

See  Appeal  and  Error,  |§  361,  691-628 ;   Corpo- 
rations, g  396;    Indictment  and  Information, 

FINAL  JUDGMENT. 

See  Appeal  and  Error,  {{  76,  80. 


FINDINGS. 

Brror,  §§  : 

FINES. 


See  Appeal  and  Error,  §§  1002,  1008,  1009- 
1018,  1071.  .     .     -~. 


See  Jury,  |  29. 


FIRE  INSURANCE. 

See  Insorance. 

FIRES. 

See  Railroads,  i  461. 

FLOODING. 

See  Waters  and  Water  Courses. 

FORCIBLE  ENTRY  AND  DETAINER. 

I.   Onm.   UABIUTT. 

1 24  (Mo.App.)  Where  the  complaint  for  on- 
lawful  detainer  describes  the  property  in  ac- 
cordance with  Rev.  St  1909,  g  7660,  it  is  not 
insufficient  because  it  fails  to  aver  that  the 
property  was  within  the  district  of  the  justice 
oi  tue  peace  before  whom  the  action  was 
brought,  as  that  fact  may  be  established  at  the 
trial.— Barry  v.  Bannerman,  157  S.  W.  863. 

FORECLOSURE 

See  Mortgages,  |  319. 

FOREIGN  CORPORATIONS. 

See  Corporations,  S§  653,  657. 

FOREIGN  INSURANCE  COMPANIES. 

See  Insurance,  SS  21,  25,  711. 

FOREIGN  JUDGMENTS. 

See  Judgment,  i  816. 

FORFEITURES. 

See  Insurance,  U  834,  866,  748-766;  Landlord 
and  Tenant,  {  198. 

FORGERY. 

See  Criminal  Law,  IS  444,  1091. 

S  12  (Tex.Cr.App.)  In  a  ptosecntion  for  the 
forgery  of  a  money  order,  which  provided  that 
it  should  be  void  in  case  of  erasure  or  altera- 
tion, it  is  no  defense  to  show  that  the  writing  of 
the  amount  of  the  order  was  illegible,  where  the 
amount  could  be  ascertained  from  numerals.— 
Cheesebourge  v.  State,  157  S.  W.  761. 

S29  (Tex.Cr.App.)  Where  the  instrument  on 
its  face  was  negotiable,  imparting  a  pecuniary 
obligation,  the  indictment  for  forgery  need  not 
contain  explanatory  averments-^^heeseboarge  v. 
State,  157  S.  W.  761. 

FORMER  ADJUDICATION. 

See  Judgment,  SS  574-732. 

FORMER  JEOPARDY. 

See  Criminal  Law,  SS  169,  195. 

FRANCHISES. 

See  Monopolies,  S  6;    Municipal  Corporations, 
SS  285,  309,  966;  Taxation,  SS  117,  376. 

FRAUD. 

Sec  Appeal  and  Error,  §§  1018,  1050.  1066;  As- 
signments ;    Bills  and  Ntftes,  S  497 ;    Bound- 
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aries,  S  46;  Brokers,  |  79;  Corporations,  {f 
80,  121;  Deeds,  SI  54,  211;  Escrows;  Es- 
toppel, §  98 ;  Exchange  of  Property ;  Frauds, 
Statute  of  I  Fraudulent  Conveyances ;  Insur- 
ance, §  801 ;  Limitation  of  Actions,  §  100;  Mu- 
nicipal Corporations,  S  33 ;  Subrogation,  §  4 ; 
Trial,  |  252;  Trusts,  f{  17,  18;  Venue,  {  32; 
Wills,  I  164. 

J.  DEOEPTION   OONSTIXUTING 

FRAUB,  AND  UABIUTT 

THEREFOR. 

S  1 1  (Mo.App.)  A  statement  by  the  seller  of 
mining  stock  that  the  property  was  equal  to  an- 
other mine  is  a  mere  matter  of  opinion,  where 
the  mine  had  not  been  worked  and  was  only 
in  process  of  development,  and  will  not  support 
an  action  for  deceit— Fisher  v.  Seitz,  157  S. 
W.  883. 

§  17  (Tex.Civ.App.)  Concealment  by  the  seller 
of  an  interest  in  a  bowling  alley  that  it  was 
subject  to  a  mortgage  will  support  an  action  for 
fraud ;  a  party  being  bound  to  disclose  material 
facts  of  which  he  knows  the  other  is  ignorant. — 
Elliott  V.  Clark.  157  S.  W.  437. 

§25  (Mo.App.)  An  action  for. deceit  in  the 
sale  of  mining  stock  cannot  be  supported  where 
it  was  shown  that  the  mine  which  subsequent- 
ly pinched  out  was  then  producing  ore  in  large 
quantities,  and  that  plaintiff  purchased  the 
stock  at  a  price  less  than  it  was  regularly 
selling  for,  for,  even  though  defendant  made 
misrepresentations  as  to  the  value  of  the  mine, 
they  causedtno  damage,  and  could  at  most  only 
entitle  plaintiff  to  a  rescission. — Fisher  t.  Seitz, 
157  S.  W.  883. 

An  action  for  deceit  in  the  sale  of  mining 
stock  cannot  be  maintained  upon  the  bare  show- 
ing that  defendant  sold  plaintiff  stock  which 
he  personally  owned  instead  of  treasury  stock 
as  to  which  he  was  a  representative,  it  not  ap- 
pearing that  the  result  of  the  development  of 
the  mine  would  have  been  different  bad  plain- 
tiff's money  been  paid  into  the  treasury. — Id. 

n.  ACTIONS. 

(C)  B-rldence. 

i  50  (Mo.App.)  The  harden  of  proof  is  on 
plaintiff  to  clearly  show  guilt  by  defendant  in 
a  case  involving  defendant's  fraud. — Gilbert  v. 
Seitz,  157  S.  W.  118. 

f  58  (Ark.)  Evidence,  in  an  action  against  the 
general  agents  of  an  insurance  company  for 
damages  for  falsely  representing  that  the  com- 
pany was  solvent,  held  to  show  that  it  was  in 
fact  solvent  when  the  statement  was  made. — 
Johnson  &  Cotnam  v.  Baxter,  157  S.  W.  387. 

I  58  (Mo.App.)  In  an  action  for  deceit  in  the 
sale  of  mining  stock,  evidence  held  insufficient 
to  show  false  Tepresentations  and  warranties 
by  defendant— Fisher  v.  Seitz,  157  S.  W.  883. 

In  an  action  for  deceit  in  the  sale  of  mining 
stock  evidence  held  insufficient  to  establish  cir- 
cumstances under  which  plaintiff  would  be  jus- 
tified, contrary  to  the  general  rule,  in  relying 
upon  defendant's  statement  as  to  the  amount 
he  paid  for  the  stock  in  question. — Id. 

(D)  Damaarea. 

1 59  (Mo.App.)  Measure  of  damages  for  fraud 
and  deceit  in  exchange  of  land  for  electric  light 
plant  held  to  be  difference  between  value  of 
plant  and  value  as  represented ;  and  hence  it 
was  error  to  admit  evidence  of  the  value  of  the 
land  exchanged  therefor  and  to  charge  that  the 
measure  of  damages  was  the  difference  between 
sucli  value  and  the  value  of  the  plant. — Boyd 
V.  Wahl,  157  S.  W.  833. 

S  59  (Tex.Civ.App.)  The  measure  of  damages 
for  fraud  in  the  sale  of  personalty,  such  as  cor- 
porate stock,  by  misrepresenting  the  value  of 
the  corporate  properties,  etc.,  is  the  difference 
between  the  value  of  the  property  received  and 
the  amount  paid  therefor,  plus  any  sums  legiti- 
mately expended  as  a  result  of  the  fiaudment 


representations.— Beckwith   y.   Power*,   157   8. 
W.  177. 

The  measure  of  damages  of  one  purchasing 
corporate  stock  as  a  result  of  fraudulent  repre- 
sentations that  its  actual  value  was  its  par 
value  held  to  be  the  difference  between  the 
amount  paid  for  the  stock  and  its  value,  plus 
the  amounts  the  purchaser  was  required  to  pay 
to  discharge  corporate  debts,  which  in  fact  ex- 
isted, in  order  to  protect  the  assets. — Id. 

FRAUDS,  STATUTE  OF. 

V.   AOREEHENTS  NOT  TO  BE  PER. 
FORMED  -WITHIN  ONE  TEAR. 

i  49  (Ky.)  The  question  is  not  whether  a  con- 
tract would  have  actually  been  performed  with- 
in a  year,  but  whether  it  could  be  performed 
within  that  time. — Owensboro  Shovel  &  Tool 
Co.  V.  Moore,  157  S.  W.  1121. 

VI.  REAL  PROPERTY  AND  ESTATES 
AND   INTERESTS   THEREIN. 

S58  (Tex.Civ.App.)  Under  the  Statute  of 
Frauds,  subd.  4,  a  perpetual  tenancy,  whereby 
the  lessee  was  to  have  possession  of  the  land 
as  Ipng  as  he  paid  the  yearly  rental,  is  void 
unless  created  by  an  instrument  in  writing. — 
Hill  V.  Hunter,  157  S.  W.  247. 

§  63  (Ark.)  A  contract  that  a  mortgage,  given 
to  secure  a  debt  which  has  lieen  paid,  shall 
thereafter  be  held  as  secnrity  for  another  debt, 
must  be  in  writing.— Ross  v.  Hodges,  157  S.  W. 
391. 

IX.  OPERATION  AND  EFFECT  OF 
STATUTE. 

S  129  (Tex.Civ.App.)  Where  a  lessee,  in  re- 
liance upon  his  lessor's  statement  that  he  could 
have  the  property  as  long  as  he  paid  the  rent 
borrowed  money  to  discharge  his  obligations  to 
the  lessor,  there  is  no  such  change  of  position 
as  to  take  the  agreement  out  of  the  statute  of 
frauds.— Hill  v.  Hunter,  157  S.  W.  247. 

I  140  (Tez.Civ.App.)  A  parol  contract  for  can- 
cellation of  an  agreement  tor  the  purchase  of 
land  is  without  the  statute  of  frauds. — E.  F. 
Rowson  &  Co.  V.  McKinney,  157  S.  W.  271. 

X.  PLEADING,  EVIDENCE,   TRIAL, 
AND   XEVIEW. 

S  150  (Tez.Civ.App.)  The  petition,  not  show- 
ing on  its  face  that  the  promise  of  defendant  to 
pay  the  debt  of  his  mother,  on  which  it  is  baa- 
ed, was  a  verbal  one,  is  not  subject  to  general 
demurrer.— Hendrii  v.  Brazzell,  157  S.  W.  'JSO. 

i  152  (Tex.Civ.App.)  The  statute  of  frauds,  to 
be  availed  of,  must  be  pleaded. — Bendrix  v. 
Brazzell,  157  S.  W.  280. 

FRAUDULENT  CONVEYANCES. 

L  TRANSFERS   AND   TRANSACTIONS 
INVALID. 

(C)   Property  and  Rights  Transferred. 

§  52  (Ky.)  The  sale  of  a  homestead  cannot  be 
a  fraud  upon  creditors,  since  it  is  not  subject 
to  sale  to  pay  debts. — Baker  v.  Estridge,  IZu 
S.  W.  1080. 

§52  (Tex.Civ.App.)  That  a  wife  allowed  her 
son  to  manage  her  separate  property  and  con- 
duct the  business  in  his  name  will  not  deprive 
her  of  any  light  or  equity  which  she  might 
have,  even  though  the  arrangement  was  fraud- 
ulent— Farmers'  State  Bank  of  Quanah  v. 
Fanner.  157  S.  W.  283. 

(H)   Preferencea  to  Credttora. 

J  1 15  (Mo.App.)  A  failing  debtor  cannot  make 
untary  transfers  of  property   to  defeat  cred- 
itors.—Gambrel  V.  Hines,  157  S.  W.  119. 

A  debtor  may  prefer  a  creditor  by  a  transfer 
of  property  to  him. — Id. 
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{118  (McApp.)  The  fact  that  tlie  debtor's 
wife  Is  a  creditor  does  not  destroy  his  right  of 
preference,  by  a  conveyance  to  her. — Gambrel 
T.  Hines,  157  S.  W.  119. 

FREE  PASSES. 

See  Carriers,  I  239. 

FREIGHT. 

See  Carriers,  |  194. 

GAME. 

See  Trespass,  §  76. 

GAMING. 

See  Criminal  Law,  g  718;    Indictment  and  In- 
formation, {  110. 

m.  ORIMIMAL  BE8PONSIBILITT. 
(A)  Ofleaaes. 

J  74  (Mo.App.)  Rev.  St.  1909,  §  4753,  mak- 
ing it  an  offense  to  permit  any  gaming  table 
or  device  to  l>e  set  up  or  used  for  the  purpose 
of  gaming,  held  not  restricted  by  section  4752, 
making  it  a  misdemeanor  to  play  for  money  at 
a  table  upon  which  balls  and  cues  are  used,  so 
that  a  pool  table  used  for  gambling  purposes 
was  a  gaming  table  within  the  statute,  wheth- 
er the  game  played  on  it  was  Kelly  pool,  as  in 
this  case,  or  other  irames  for  money. — State  t. 
Leaver,  157  S.  W.  821. 

i  76  (Mo.App.)  Under  Rev.  St.  1909,  §  4753, 
making  it  an  offense  for  the  owner  or  occupant 
of  any  building  to  permit  gaming,  it  is  imma- 
terial that  a  lessee  or  his  manager  in  charge 
did  not  gamble  themselves,  it  being  a  violation 
of  the  statute  to  allow  pool  tables  to  be  used 
by  customers  in  games  of  chance  for  money  or 
property.— State  v.  Leaver,  157  S.  W.  821. 

GARNISHMENT. 

II.  PERSONS   AND    PROPERTY    SUB- 
JECT TO  GARNISHMENT. 

f  17  (Tex.Civ.App.)  The  provisions  In  the 
charter  of  a  city  that  it  and  its  officers,  or 
agents,  shall  not  be  "required  to  answer  any 
writ  of  garnishment  against  the  city"  exempts 
absolutely  the  city  from  garnishment. — Mor- 
gan V.  City  of  Beaumont.  157  S.  W.  207. 

m.  PROCEEDINGS   TO   PROCURE. 

I  88  (Tex.Civ.App.)  In  a  suit  on  a  note  against 
a  maker  and  indorser,  an  affidavit  for  garnish- 
ment against  the  separate  property  of  the  mak- 
er alleging  that  he  had  no  other  property  sub- 
ject to  execution  to  plaintifTs  knowledge  was 
not  objectionable  for  failure  to  make  a  similar 
allegation  as  against  the  indorser. — Wells  T. 
Globe  lire  Ins.  Co.,  157  S.  W.  289. 

GAS. 

See  Monopolies,  I  6;    Municipal  Corporations, 
a  285,  309. 

{3  (Ky.)  An  ordinance  waiving  the  right  of 
a  city  to  exercise  its  option  to  purchase  a  gas 
franchise  on  its  expiration  held  not  invalid. — 
Gathright  v.  H.  M.  Byllesby  &  Co.,  157  S.  W. 
45. 

GIFTS. 

See  QnieUng  Title,  f  10. 

I.  INTER 'VIVOS. 

§  17  (Ark.)  Where  a  purchaser  takes  title  to 
land  in  his  own  name,  intending  to  give  it  to  his 
brother,  the  action  of  his  vendor  in  thereafter 
notifying  the  tenant  in  possession  to  deliver  the 
possession  to  the  purchaser's  brother  is  the  act 


of  the  purchaser,  and  vests  the  possession  in  the 
brother.— Strauther  ▼.  Bogenshutz,  157  S.  W. 
406. 

g49  (Ark.)  Evidence  held  sufficient  to  show 
that  defendant's  intestate  purchased  land  for 
the   complainant,    his   brother,    and    thereafter 

fave  it  to  him.— Strauther  t.  Bogenshutz,  157 
I.  W.  406. 

GOOD  FAITH. 

See  Bills  and  Notes,  {  339 :    Vendor  and  Pur- 
chaser, §1  231,  237. 

GRAND  JURY. 

See  Indictment  and  Information. 

S  19  (Tex.Cr.App.)  Under  White's  Ann.  Code 
Cr.  Proc.  art.  307,  disqualification  of  a  grand 
juror  must  be  urged  when  the  jury  is  impanel- 
ed, and  cannot  be  successfully  urged  by  a  plea 
in  abatement  to  the  indictment — Anderson  v. 
State,   157  S.  W.  150. 

138  (Ark.)  Notwithstanding  Kirby's  Dig.  f 
2211,  provides  no  one  but  the  prosecuting  at- 
torney and  the  witnesses  shall  be  present  while 
the  grand  jury  are  examining  a  charge,  it  is 
not  ground  for  quashing  an  indictment  that  a 
stenographer  is  present  taking  down  for  the 
prosecuting  attorney  the  testimony  of  the  wit- 
nessea.- Richards  v.  State,  157  S.  W.  141. 

GUARANTY. 

See  Husband  and  Wife,  Sf  150,  171;  Indemnity. 

GUARDIAN  AND  WARD. 

See  Banks  and  Banking,  I  130;   Sabrogation, 

GUARDS. 

See  Master  and  Servant,  Sf  14,  121,  289. 

HABEAS  CORPUS. 

I.  NATURE  AND  GROUNDS  OF 
REMEDY. 

S  29  (Mo.App.)  In  view  of  Const,  art.  6,  §  34, 
and  Kev.  St.  1900,  {  474,  held,  that  a  witness 
subpu'uaed  by  an  informant  in  a  lunacy  pro- 
ceeding could  not,  in  habeas  corpus  to  secure 
his  release  from  an  attachment,  contend  that 
such  informant  did  not  have  sufficient  interest 
to  institute  the  lunacy  proceedings. — State  ex 
rel.  Gardiner  v.  Dickmann,  157  S.  W.  1012. 

H.  JURISDICTION.     PROCEEDINGS, 
AND   RELIEF. 

S  113  (Tex.Cr.App.)  Where  on  appeal  from  a 
judgment  remanding  the  applicant,  there  was 
no  statement  of  facts,  the  judgment  of  the  low- 
er court  will  be  deemed  correct  and  supported 
by  evidence;  the  application  or  petition  being 
merely  a  pleading  and  not  evidence  of  the  facts 
therein  stated.— Ex  parte  Welburn,  157  S.  W. 
154. 

HARMLESS  ERROR. 

See  Appeal  and  Error,  S|  11)33-1073 ;  Criminal 
Law,  a  1166Vi-1172 ;   Homicide,  i  340. 

HEALTH. 

See  Eminent  Domain,  {  2 ;  Municipal  Corpora- 
tions; i  597. 

HEARING. 

See  Appeal  and  Error,  §8  832,  835;    WlUs,  {J 
324-330. 

HEARSAY. 

See  Evidence,  {§  314-318. 
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HEIRS. 

Se«  Descent  and  Distribution. 

HIGHWAYS. 

See  Adverse  Possession,  i  8;  Bridges ;  Consti- 
tutional Law,  |_281;  Counties,  |g  50,  124; 
Courts,  i  231 ;  Dedication ;  Eminent  Domain, 
ii  71,  ir2,  248,  306;  Evidence,  i  317;  Bail- 
roads,  S$  99,  325. 

ni.   CONSTBTTCTION,  IUFBOVEMENT, 
AND  REPAIR. 

f  1 13  <Mo.)  Tliat  a  highway  engineer  made  a 
mistake  in  advertising  a  contract  to  grade  a 
public  road  held  no  ground  for  an  injunction  at 
tile  instance  of  an  abutting  landowner  restrain- 
ing the  doing  of  the  work.— Bledsoe  v.  Stallaxd, 
157  S.  W.  77. 

HOMESTEAD. 

See  Fraudulent  Conveyances,  f  52 ;  Justices  of 
the  Peace,  §  128. 

n.  TRANSFER  OR  IN01TMBRAN0E. 

{  122  fTex.Civ.App.)  Where  a  married  man  is 
in  actuu  possession  of  property,  using  the  same 
as  a  business  homestead,  no  representations 
made  to  a  mortgagee,  either  by  him  or  his  wife. 
will  defeat  the  constitutional  exemption,  for 
those  dealing  with  them  cannot  ignore  the  no- 
tice conveyed  by  the  actual  use  of  the  proper- 
ty.— Farmers'  State  Bank  of  Quanah  v.  Far- 
mer. 157  S.  W.  283. 

Ttie  mere  statement  or  declaration  in  a  deed 
of  trust  that  the  land  covered  by  it  was  not  a 
homestead,  or  business  homestead,  will  not  es- 
top the  grantors  from  afterwards  asserting  it 
to  be  such. — Id. 

rv.  ABANDONMENT,  WAIVER,  OR 
rORFEITVRE. 

g  161  (Ky.)  Where  the  owner  of  a  homestead 
and  his  wife  and  cliildren  leave  the  homestead 
with  no  fixed  purpose  of  returning,  the  home- 
stead is  abandoned.— Baker  v.  Estridge,  157  S. 
W.  1080. 

{161  (Tex.Civ.App.)  That  a  husband  intend- 
ed to  sell  out  a  livery  business  belonging  to  his 
wife  and  move  to  another  country,  will  not  con- 
stitute abandonment  of  the  business  homestead 
so  long  as  he  was  actually  in  possession  there- 
of, using  and  occupying  it  as  such. — Farmers' 
State  Bank  of  Quanah  v.  Farmer,  157  S.  W. 
283. 

§181  (Ky.)  In  an  action  by  the  purchaser  of 
land  at  execution  sale  to  recover  possession 
from  the  grantee  of  the  debtor  who  claimed 
that  it  was  the  debtor's  homestead,  evidence 
held  sufficient  to  warrant  a  finding  that  there 
had  been  no  abandonment  of  the  homestead  by 
the  debtor  prior  to  the  conveyance. — Baker  v. 
Estridge,  157   S.  W.  1080. 

Where  the  owner  claimed  that  he  left  his 
homestead  with  the  intention  of  returning  if  he 
did  not  sell  it,  the  fact  that  he  removed  his 
furniture  from  ^he  homestead  before  it  was  sold 
is  not  conclusive  that  he  intended  to  abandon 
the. homestead  if  he  did  not  sell  it — Id. 

HOMICIDE. 

See  Criminal  I-aw,  §S  309,  368,  388,  404,  531, 
532,  676,  721%,  755yi,  763,  764,  781,  792,  814. 
815,  823,  1091 ;  Indictment  and  Information, 
P  s:},  189;  Jury,  !§  7,  70;  Witnesses,  H  893. 
405,  406. 

I.  THE  HOMICIDE. 

( 5  (Tenn.)  One  who  unlawfully  inflicts  a 
dangerous  wound  upon  another  is  liable  for  his 
death,  whether  it  be  direct  or  occasioned  by  a 
surgical  operation  made  necessary  by  the  wound 
and  performed  with  reasonable  skill. — Odencal 
V.  State,  167  S.  W.  419. 


H.  MURDER. 

{7  (Mo.)  Where  accnsed's  agency  or  partid- 
pation  in  a  murder  is  otherwise  sufficiently  es- 
tablished, want  of  motive  is  immaterial,  bot 
where  evidence  of  guilt  is  circumstantial,  mo- 
tive may  be  essential  to  support  a  conviction. — 
State  V.  Concelia,  167  S.  W.  778. 

{ 30  (Mo.)  Mere  presence  at  the  scene  of  a 
killing  witliout  more  is  not  such  aiding,  abet- 
ting, assisting,  encouraging,  or  advising  socb 
lulling  as  is  required  by  law  to  constitute  guilt. 
—State  V.  LarUn.  157  S.  W.  600. 

m.   MANSUtiraHTER. 

{ 49  (Tex.Cr.App.)  Insulting  words  and  con- 
duct toward  the  wife  of  the  defendant  may  he 
adequate  cause  to  reduce  homicide  to  maa- 
slaughter.— Beagan  v.  State,  157  S.  W.  483. 

V.  EXCirSABI.E   OR  XUSTIFIABX.E 
HOMICIDEi 

S  109  (Mo.)  Though  murder  in  the  second  de- 
gree is  presumed  from  the  simple  fact  of  the 
willful  killing  of  one  man  b^  another,  such  pre- 
sumption does  not  prohibit  defendant  from 
showing  that  in  such  killing  he  acted  in  self-de- 
fense.—State  V.  Larkin,  157  S.  W.  600. 

{112  (Mo.)  Defendant,  who  had  been  asked  by 
his  mother  to  protect  her  against  deceased,  her 
husband,  from  whom  she  was  separated,  and 
whom  she  had  requested  to  stay  away  from  her 
home,  did  not,  by  forbidding  deceased  to  enter  ' 
lipr  home,  when  he  was  attempting  to  do  so, 
provoke  the  difficulty  so  as  to  place  himself 
beyond  the  law  of  self-defense. — State  v.  Sin- 
clair, 157  S.  W.  339. 

g  112  (Mo.)  The  fact  that  aocnsed  was  the 
paramour  of  deceased's  wife,  and  was  found  by 
deceased  with  his  wife  at  the  time  of  the  kill- 
ing, would  not  on  the  theory  of  the  unwritten 
law  prevent  accused  from  rel.ving  on  self-defense. 
—State  V.  Larkin,  157  S.  W.  600. 

$  1 16  (Mo.)  While  the  mere  attempt  of  de- 
ceased to  enter  the  home  of  his  wife,  from 
whom  he  was  separated  and  who  had  requested 
him  to  keep  away,  did  not  justify  defendant, 
her  son,  whom  she  had  asked  to  protect  her, 
in  killing  him,  deceased  placing  his  hand  on 
his  hip  pocket  and  saying  to  defendant,  "Don't 
you  move  or  I  will  kill  you,"  in  connection 
with  prior  communicated  threats  of  deceased, 
justified  the  shooting. — State  v.  Sinclair,  157 
S.  W.  339. 

{  122  (Tex.Cr.App.)  Where  accnsed,  finding 
bis  brother  and  deceased  in  a  mortal  combat,  in- 
tervened and  killed  deceased  solely  in  defense  of 
his  brother,  the  killing  was  justified. — Vickers  v. 
State,  157  a  W.  767. 

Vn.  EVIDENCE. 
(A)   Preatunptlona  aad  Bnrdea  o<  Pro*f. 

{  144  (Mo.)  Eh:i8tence  of  motive  in  a  prosecu- 
tion for  homicide  is  material,  where  the  corpus 
delicti  is  not  fully  proved. — State  v.  Bass,  157 
S.  W.  782. 

(B)  AdmUslblllty  In  General. 

§  166  (Mo.)  In  a  prosecution  for  wife  mur- 
der, evidence  of  a  statement  concerning  iiis 
wife,  made  by  defendant  while  they  were  sep- 
arated, is  inadmissible  to  show  motive,  where 
they  became  reconciled  before  the  alleged  homi- 
cide.—State  V.  Bass,  157  S.  W.  782. 

I  169  (Tex.Cr.App.)  Evidence,  in  prosecution 
for  an  assault  with  intent  to  kill,  that  the  par- 
ties had  a  settlement  for  cotton  sold,  and  that 
prosecuting  witness  also  mentioned  to  accused 
that  he  owed  him  for  picking  cotton  and  it 
made  him  mad,  held  admissible,  it  appearing 
that  the  controversy  resulting  m  the  cutting 
began  from  that  circumstance. — Luttrell  ▼. 
State,  157  S.  W.  157. 

$171  (Tex.Civ.App.)  In  a  prosecution  tor  an 
assault  with  intent  to  kill,  evidence  by  pioaecut- 
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ing  witness  that  accused  wag  growling  and  can- 
ing at  the  time  of,  and  just  before,  their  first 
fight,  which  led  to  the  cutting,  was  admissible. 
— Luttrcll  V.  State,  157  S.  W.  157. 

S  176  (Tex.Cr.App.)  In  a  prosecution  for  as- 
sault with  intent  to  Icill,  evidence  that  prose- 
cuting witness  could  not  straighten  up  well,  but 
it  pulled  the  cut  and  broke  loose  close  to  his 
heart,  was  admissible.— Luttrell  v.  State,  157  S. 
W.  157. 

i  190  (Mo.)  On  a  trial  for  homicide  involving 
the  question  of  self-defense,  the  remoteness  of 
threats  by  deceased  towards  accused  do  not  af- 
fect their  competency  as  evidence,  if  in  the  ex- 
ercise of  a  sound  discretion  the  court  can  see 
that  they  would  legitimately  affect  accused's 
apprehensions.— State  v.  Wilson,  157  S.  W.  313. 

I  191  (Mo.)  Evidence  of  violence  and  abuse  in 
a  homicide  case,  in  which  self-defense  was  in- 
volved, held  not  affected  by  remoteness. — State 
V.  Wilson,  157  S.  W.  313. 

{  Idi  (Tex.Cr.App.)  Where  a  defendant  in  a 
trial  for  homicide  has  testified  that  the  deceased 
was  approaching  her  with  a  Icnife,  saying  that 
be  was  going  to  kill  her,  evidence  of  recent  at- 
tempts by  the  deceased  to  kill  or  inSict  serious 
injury  upon  her  was  admissible  as  bearing  on 
ber  good  faith  in  claiming  that  she  then  feared 
she  would  be  killed.— Clay  t.  State,  167  S.  \V. 
164. 

(C)   Dylns   Decl«r«tlon«. 

S  204  (Ey.)  Dying  declarations  made  when 
death  was  certain  and  when  deceased  so  l>e- 
lieved  held  admissible,  although  made  30  and 
36  hours  before  bis  death.— Daniel  v.  Com- 
monwealth, 157  S.  W.   1127. 

{219  (Mo.)  In  a  homicide  case,  where  de- 
ceased's dying  declarations  were  admitted,  de- 
fendant has  the  right  to  attack  deceased's  repu- 
tation with  general  evidence  that  his  reputa- 
tion was  bad.— State  v.  Reed,  157  S.  W.  316. 

i  220  (Mo.)  Even  though  accused  claimed 
that  he  killed  deceased  to  prevent  a  robbery, 
yet  where  deceased's  reputation  was  not  attack- 
ed, although  his  dying  declaration  that  be  was 
killed  without  provocation  was  admitted,  evi- 
dence of  his  good  reputation  as  a  law-abiding 
citizen  is  not  admissible.— State  r.  Reed,  157  S. 
W.  316. 

(B)   Weivht  and  Sallleleacr, 

{ 228  (Mo.)  In  a  prosecution  for  homicide, 
the  "corpus  delicti"  consists  in  the  proof  that 
the  deceased  died  from  the  effects  of  a  wound, 
and  that  the  wound  was  unlawfully  inSicted  by 
accused.— State  v.  Bass,  157  S.  W.  782. 

i  233  (Mo.)  Evidence  held  insufficient  to  show 
motive.— State  v.  Bass,  157  S.  W.  782. 

1 234  (Mo.)  Evidence  held  insufficient  to  sus- 
tain conviction  of  a  wife  for  the  murder  of  ber 
husband;  she  having  had  no  physical  connec- 
tion with  the  crime,  though  present  at  the 
killing.— State  v.  Larkin,  157  S.  W.  600. 

§  234  (Mo.)  Circumstantial  evidence  held  to 
support  a  conviction  of  murder  in  the  second  de- 
gree.-State  v.  Concelia,  157  S.  W.  778. 

{i.236  (Mo.)  ENridence  in  a  prosecution  for 
wife  murder  held  insufficient  to  show  that  death 
was  due  to  a  wrongful  act— State  v.  Bass,  157 
S.  W.  782. 

§  236  (Tenn.)  In  a  prosecution  for  homicide, 
evidence  held  sufficient  to  show  that  the  death 
of  the  deceased  was  due  to  the  injury  inflicted 
by  the  defendant,  and  not  to  the  surgeons,  who 
operated  after  he  was  wounded.— Odeneal  v. 
State,  157  Si  W.  410. 

{  249  (Ky.)  Evidence  on  a  trial  for  homicide 
under  an  indictment  charging  a  conspiracy 
among  defendants  to  kill  deceased,  and  a  kill- 
ing by  one  or  more  of  them,  or  by  some  un- 
known person  in  pursuance  thereof,  held  suffi- 
cient to  support  a  conviction.— Daniel  v.  Com- 
monwealth, 157  S.  W.  1127. 


i  253  (Ky.)  Evidence  held  sufficient  to  sustain 
a  verdict  for  murder  in  the  first  degree.— McEl- 
waine  ▼.  Commonwealth,  157  S.  W.  6. 

§257  (Tex.Cr.App.)  Evidence,  in  a  prosecu- 
tion for  assault  with  intent  to  kill,  held  to  sus- 
tain a  conviction  for  the  offense  charged. — Lut- 
treU  v.  State,  167  S.  W.  167. 

VIII.  TRIAI- 
(B)    Qnestloaa   for   JiirT< 

S268  (Tex.Cr.App.)  Evidence  held  to  author- 
ize the  submission  of  the  question  of  assault 
with  intent  to  kilL— Luttrell  v.  State,  157  S. 
W.   157. 

Where  the  evidence  described  the  knife  used 
by  accused  and  the  manner  and  circumstances 
in  which  it  was  used,  and  one  shown  to  be  ex- 
actly like  it  was  in  evidence,  it  was  not  er- 
ror to  permit  the  jury  to  determine  whether  the 
knife  was  a  deadly  weapon,  though  there  was 
no  evideftce  stating  in  terms  that  it  was  a 
deadly  weapon.— Id. 

§271  (Tex.Cr.App.)  The  law  will  not  presume 
rage  sufficient  to  reduce  the  offense  to  man- 
slaughter on  account  of  insulting  words  and 
conduct  by  the  deceased  toward  the  wife  of 
the  defendant,  the  question  being  for  the  jury. 
—Reagan  v.  State,  157  S.  W.  483. 

§  276  (Ky.)  Where  the  evidence  was  conflict- 
ing on  the  issue  whether  accused  in  good  faith 
abandoned  the  difficulty,  and  whether  decedent 
was  the  aggressor  in  the  subsequent  difficulty  in 
which  be  was  killed,  the  question  was  properly 
submitted  to  the  jury. — Thurman  v.  Common- 
wealth. 157  S.  W.  919. 

§  282  (Tex.Cr.App.)  Evidence,  in  a  prosecu- 
tion with  intent  for  assault  to  kill,  held  to  make 
it  a  jury  question  whether  the  fights  thereto- 
fore had  between  the  parties  were  sufficient  to 
constitute  adequate  cause  so  as  to  reduce  the 
offense  to  aggravated  assault. — Luttrell  t.  State, 
157  S.  W.  157. 

§  282  (Tex.Cr.App.)  Evidence  held  to  justify 
the  court  in  submitting  the  offense  of  first-de- 
gree murder.— Parsons  v.  SUte,  167  S.  W.  939. 

(C)  Imatmctloaa.  ■ 

§292  (Tex.Cr.App.)  If  the  charge  in  a  proe- 
ecution  for  assault  with  intent  to  kill  defines 
assault  and  malice  aforethought,  and  requires 
a  finding  beyond  a  reasonable  doubt  that  the 
accused  made  an  assault  on  the  injured  per- 
son, with  malice  aforethought  and  intent  to 
kill,  it  is  ordinarily  sufficient,  no  particular 
form  of  instructions  being  required. — Luttrell 
V.  State,  157  S.  W.  157. 

§294  (Tex.Cr.App.)  Where,  in  a  prosecution 
for  homicide,  the  evidence  clearly  raised  the  is- 
sue of  defendant's  irresponsible  mental  condi- 
tion at  the  time  be  committed  the  offense  from 
the  recent  use  of  liquor,  it  was  error  for  the 
court  to  refuse  to  charge  Pen.  Code  1911,  art 
41,  declaring  that,  while  such  use  is  no  defense 
to  crime  and  will  not  mitigate  the  degree  or 
penalty,  evidence  of  temporary  insanity  there- 
from may  be  introduced  in  murder  cases  to  de- 
termine the  degree. — Lawrence  v.  State,  167 
S.  W.  480. 

§  295  (Mo.)  An  instruction  in  a  homicide  case 
that  when  passion  was  produced  by  an  assault 
or  personal  violence,  and  the  passion  thus  arous- 
ed was  so  violent  as  to  render  one  unconscious 
of  the  act  and  be  deaf  to  the  voice  of  reason 
and  under  control  of  such  passion,  and  he  sud- 
denly acts,  the  act  was  not  o'ne  of  delilwration 
or  malice  sufficiently  defined  "heat  of  passion." 
—State  V.  Johnson,  107  S.  W.  348. 

§  295  (Tex.Cr.App.)  An  instruction  on  man- 
slaughter should  not  limit  the  jury  to  the  con- 
sideration of  the  altercation  at  the  time  of  the 
homicide  as  provocation,  where  the  evidence 
shows  altercation  less  than  an  hour  previously, 
and  threats  made- by  the  deceased  against  the 
accused.— Reagan  v.  State,  157  S.   W.  483. 
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j297  (Tex.Cr.App.)  Where  the  defenaeg  of 
right  to  eject  an  intruder,  self-defense  from  at- 
tack, and  self-defense  in  view  of  previous 
threats  are  raised  by  the  defendant's  testimony, 
they  should  be  separately  stated  in  the  instruc- 
tions.—Rengan  V.  State,  157  S.  W.  4a'{. 

{ 300  (Ky.)  Where  the  testimony  of  an  eye- 
witness, corroborated  by  a  strong  chain  of  cir- 
cumstances, shows  a  premeditated  murder,  and 
the  defense  is  ap  alibi,  an  instruction  on  seU- 
defense  is  improper. — McElwaine  v.  Common- 
wealth, 157  S.  W.  6. 

i  300  (Mo.)  Evidence  held  insuflScient  to 
show  that  accused  brought  on  the  diSicuIty 
for  the  purpose  of  killing  deceased,  so  as  to 
authorize  instructions  that  in  such  case  he 
could  not  urge  self-defense. — State  v.  Larkin, 
157  S.  W.  600. 

1 300  (Tex.Cr.App.)  An  instruction  in  a  pros- 
ecution for  assault  with  intent  to  kill  was  not 
erroneous  for  requiring  a  finding  that  the  as- 
sault was  "not  in  his  neces-sary  self-defense,  as 
hereinafter  charged,"  instead  of  that  it  was 
"not  in  defense  of  himself  against  an  unlaw- 
ful attack  producing  a  reasonable  expectation 
of  death  or  serious  bodily  harm."— Luttrell  v. 
State.  157  S.  W.  157. 

§  300  (Tex.Cr.App.)  Where  evidence  showed 
that  defendant  struck  deceased  in  the  defence 
of  defendant's  brother  and  of  bim-velf,  an  in- 
struction that  if  adequate  cause  existed,  in  that 
deceased  had  assaulted  defendant's  brother  with 
a  knife,  and  defendant  in  sudden  passion  killed 
deceased,  he  should  be  convicted  of  manslaugh- 
ter, was  erroneous.— Vickers  v.  State,  157  S. 
W.  767. 

i  302  (Mo.)  The  instruction,  on  prosecution 
for  killing  the  husband  of  defendant's  mother, 
from  wliom  she  was  separated,  and  whom  she 
had  requested  to  stay  from  her  home,  defend- 
ant having  been  requested  by  her  to  protect 
her,  and  the  killing  having  been  when  deceased 
was  attempting  to  enter  her  home,  that  be  had 
as  much  right  to  enter  her  home  as  did  de- 
fendant, held  erroneous,  in  view  of  Rev.  St. 
1909,  §  8809,  giving  a  married  woman  exclusive 
control  of  her  real  estate. — State  v.  Sinclair, 
157  S.  W.  339. 

{  308  (Mo.)  On  a  trial  for  homicide,  evidence 
as  to  whether  accused  laid  in  wait  and  shot 
deceased  while  be  was  unaware  of  her  presence 
held  to  justify  the  submission  of  murder  in  the 
first  degree.— State  v.  Wilson,  157  S.  W.  313. 

S308  (Tex.Cr.App.)  An  instruction  that  if 
the  defendant,  under  the  circumstances  set 
forth,  and  not  in  defense  of  himself,  or  un- 
der circumstances  reducing  the  offense  to  man- 
slaughter, and  with  implied  malice,  shot  the 
deceased,  he  is  guilty  of  murder  in  the  second 
degree  is  not  erroneous.— Reagan  v.  State,  157 
S.  W.  483. 

i  309  (Ky.)  Where  the  testimony  of  an  eye- 
witness, corroborated  by  a  strong  chain  of  cir- 
cumstances, shows  a  premeditated  murder,  and 
the  defense  is  an  alibi,  an  instruction  on  vol- 
untary manslaughter  is  improper. — McElwaine 
V.  Commonwealth,  157  S.  W.  6. 

X.  APFEAI.  AMD  EBBOB. 

{  340  (Mo.)  The  submission  of  murder  in  the 
first  degree,  if  erroneous,  was  harmless  where 
accused  was  convicted  of  murder  in  the  second 
degree.- State  v.  Wilson.  157  S.  W.  313. 

§340  (Tex.Cr.App.)  Where  a  defendant  was 
convicted  of  murder  in  the  second  degree,  error 
in  instructions  as  to  murder  in  the  first  degree 
was  harmless.— Reagan  v.  State,  157  S.  W. 
483. 

HOSTILE  POSSESSrON. 

See  Adverse  Possession,  {§  68-85. 

HOUSEBREAKING. 

See  Burglary. 


HUMANITARIAN  DOCTRINE. 

See  Negligence,  {  83. 

HUSBAND  AND  WIFL 

See  Adoption;  Appeal  and  Error,  {  1066:  Dam- 
ages, I  37  ;  Divorce ;  Dower ;  Estoppel,  ||  15. 
26;  Evidence,  §{  119,  318;  Executors  and 
Administrators,  f  181;  Fraudulent  Convey- 
ances, §  118  ;  Homestead,  H  1^^,  161 ;  Hom- 
icide, i§  49.  112,  166,  234,  271.  302-  Lim- 
itation of  Actions,  {  73 ;  Trial,  {  252 ;  Trusts, 
t  103;  Witnesses,  f  61. 

n.   ICABBIAGE  SETTIXMEirTS. 

g  3 1  (Ky.)  An  antenuptial  agreement,  recit- 
ing that  the  prospective  husband  agreed  to  and 
did  thereby  convey  to  the  prospective  wife  cer- 
tain lands  to  be  hers  absolutely,  was  a  present 
conveyance,  without  the  necessity  of  a  formal 
conveyance  to  effectuate  the  transfer. — Smith's 
Bx'r  V.  Johns,  157  S.  W.  21. 

IV.  DISABIUTIES  ANDFBIVIi:.EGES 

OF  COVEBTUBE. 

(C)  Contracts. 

{ 87  (Ark.)  A  married  woman  cannot  bind 
herself  as  surety  or  guarantor  for  the  debts 
of  her  husband  or  for  a  third  person,  her  per- 
sonal liability  on  contracts  being  restricted  to 
those  made  for  her  own  use  and  benefit  or  for 
the  use  and  benefit  of  her  separate  estate. — 
(iroldsmith  Bros.  Smelting  &  Refining  Co.  v. 
Moore,  167  S.  W.  733. 

V.  WIFE'S   SEPABATE  ESTATE. 
(A)  IVIiat   Conatltntes. 

I  125  (Ky.)  Where  an  antenuptial  agreement 
recited  that  the  prospective  husband  agreed  to 
and  did  thereby  convey  to  the  prospective  wife 
certain  described  lands  to  be  her.s  absolutely, 
the  wife  was  entitled  to  the  rents  and  profits 
of  the  lands;  the  contract  operating  as  a  pres- 
ent conveyance  thereof.— Smith's  Ex  r  v.  Johns, 
157  S.  W.  21. 

i  133  (Ky.)  Evidence  in  a  suit  to  subject  to 
one's  judgment  debt  land  bought  by  and  stand- 
ing in  the  name  of  his  wife,  on  the  ground  of 
his  having  contributed  to  payment  of  a  mort- 
gage thereon  and  to  its  improvement,  held  to 
sustain  a  finding  for  the  wife. — Birdsell  Mfg. 
Co.  V.  Burgess,  157  S.  W.  1. 

S  1331/2  (Mo.App.)  That  a  wife  permits  her 
husband  to  include  her  property  in  a  public 
sale  of  his  property  will  not,  as  a  matter  of 
law,  make  the  property  the  husband's  on  the 
claim  of  an  execution  creditor,  in  the  absence 
of  estoppel  leading  the  creditor  into  the  expen- 
diture of  money  or  into  altering  his  position  to 
his  detriment.— Gambrel  v.  Hines,  157  S.  W. 
119. 

(B)  RlKlita   and   Uabllitles  of   Hasband. 

i  142  (Ky.)  Where  a  husband  was  a  man  of 
means,  there  could  be  no  implied  obligation  on 
the  part  of  the  wife  to  pay  him  for  the  keep 
of  live  stock  which  was  her  separate  property, 
kept  on  the  husband's  farm.— Smith's  Ex'r  v. 
Johns,  157   S.   W.  21. 

§  144  (Ky.)  That  a  wife  permitted  her  hus- 
band to  represent  her  in  renting  her  separate 
property  and  receiving  the  rents  was  not  a 
waiver  by  her  of  the  rents  received,  so  as  to 
relieve  the  husband  of  his  duty  to  account 
therefor.— Smith's  Ex'r  v.  Johns,  157  S.  W.  21. 

(C)  Uablltttes  and  Ctaarces. 

§  159  (Ark.)  A  guaranty  by  a  married  woman 
of  payment  by  her  husband  for  dental  sup- 
plies purchased  by  him  for  use  in  his  business 
made  at  the  time  of  the  purchase  was  not  for 
the  use  and  benefit  of  herself  or  of  her  sep- 
arate estate,  and  was  not  enforceable  against 
her,  unless  it  created  an  equitable  lien  on  her 
separate  estate  or  some  portion  of  it  as  anret)- 
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for  payment  of  the  debt. — Goldsmith  Bros. 
Smelting  &  Refining  Co.  v.  Moore,  157  S.  W. 
733. 

f  171  (Ark.)  Letter  written  by  married  wo- 
man pledging  her  separate  estate  for  the  pay- 
ment of  ber  husband's  debts  held  not  to  create 
a  lien  thereon  enforceable  as  an  equitable  mort- 
gage because  it  failed  to  describe  or  point  out 
the  particular  property  to  which  the  lien  was 
to  attach. — Goldsmith  Bros.  Smelting  &  Refin- 
ing Co.  T.  Moore,  157  S.  W.  733. 

VI.  ACTIONS. 

{ 209  (Mo.App.)  Notwithstanding  the  maiv 
ried  woman's  statute,  a  wife  owes  domestic 
services  to  her  husband:  and,  where  she  sus- 
tains a  personal  injury  through  the  negligence 
of  another,  she  cannot  recover  for  loss  of  time 
relating  to  her  domestic  duties. — Stout  v.  Kan- 
sas City  Terminal  Ry.  Co.,  157   S.   W.  101». 

A  wife  cannot  recover  damages  for  the  loss 
of  her  husband's  services  occasioned  by  a  per- 
sonal injury  negligently  infiicted  by  another. 
-Id. 

Damages  for  loss  of  consortium  are  recover- 
able for  wrongs  which  directly  tend  to  entirely 
deprive  the  husband  or  wife  of  the  consortium 
of  the  other,  but  not  for  impairment  of  con- 
sortium resulting  from  a  mere  act  of  negli- 
gence.— Id. 

The  loss  to  a  wife  following  as  an  incidental 
consequence  to  a  personal  injury  to  the  bus- 
band  negligently  infiicted  by  another  is  to6 
remote  to  support  an  action  by  the  wife. — Id. 

Notwithstanding  Rev.  St.  1909,  i  8309,  giv- 
ing to  a  wife  a  right  of  action  growing  out  of 
any  violation  of  her  personal  rights,  a  wife 
may  not  maintain  an  action  for  the  loss  of 
the  consortium  caused  by  a  personal  injury  neg- 
ligently inflicted  on  her  husband  by  another 
where'  the  husband  has  recovered  for  the  in- 
juries sustained. — Id. 

vn.  ooMMxriaTT  pbopebtt. 

i  254  (Tex.Oiv.App.)  Property  purchased  on 
credit  for  a  business  carried  on  by  a  husband 
on  the  wife's  property  and  paid  for  out  of  the 
proceeds  of  such  business  is  community  proper- 
ty and  not  the  separate  property  of  the  wife. — 
Farmers'  State  Banlc  of  Quanah  v.  Farmer, 
157  S.  W.  283. 

Vm.  SEFABATIOn    Ain>    SEPABATE 
MAIlfTEHAlTCE. 

128^  (Mo.App.)  Where  a  husband  so  mis- 
treats bis  wife  as  to  make  her  condition  intol- 
erable, justifying  the  granting  of  a  divorce  to 
her,  she  may  leave  her  husband's  home  and 
sue  for  maintenance. — Grant  v.  Grant,  157  S. 
W.  673. 

{  297  (Mo.App.)  In  a  suit  for  maintenance  by 
a  wife  who  left  her  husband's  home,  evidence 
held  not  to  support  a  finding  that  the  husband's 
treatment  of  her  Justified  her  in  leaving  his 
home;— Grant  v.  Grant,  157  S.  W.  673. 

IX.  ABANDONMENT. 

i  304  (Ark.)  To  constitute  the '  offense  de- 
nounced by  Acts  1900,  p.  134,  there  must  not 
obly  be  a  desertion  of  accused's  wife  and  chil- 
dren, but  a  willful  or  negliRcnt  failure  to  main- 
tain and  provide  for  them,  but  such  failure  to 
adequately  provide  for  their  wants  is  suffi- 
cient'; a  complete  failure  not  being  necessary. 
— Dempsey  v.  State.  157  S.  W.  734. 

i  304  (Mo.App.)  Under  Rev.  St  1909,  {  4495, 
as  amended  by  Laws  1911,  p.  193,  to  consti- 
tute the  offense  of  abandonment,  there  must 
be  both  abandonment  and  failure  to  support, 
which  abandonment  must  be  without  good  cause 
and  with  criminal  intent. — State  t.  Burton,  157 
S.  W.  831. 

§313  (Ark.)  On  trial  of  a  party  for  aban- 
doning   his   wife   and   children    under   the   age 


of  12  years,  and  failing  and  neglecting  to 
provide  for  them,  evidence  held  sufficient  to 
support  a  conviction.— Dempsey  t.  State,  157 
S.  W.  734. 

{313  (Mo.App.)  Evidence,  in  a  prosecution 
under  Rev.  St.  1909,  i  4495,  as  amended  by 
Laws  1911,  p.  193,  making  the  abandonment  of 
a  wife  without  cause,  and  failure  to  provide  for 
her,  an  offense  held  insufficient  to  sustain  a  con. 
viction.— State  v.  Burton,  157  S.  W.  831. 

XI.   OBIMINAZ.  OOirVEBSATION. 

§  342  (Tex.Civ.App.)  That  a  wronged  husband 
has  condoned  his  wife's  fault  and  that  tbey 
have  resumed  their  marital  relations  is  no  de- 
fense to  an  action  for  criminal  conversation. — 
Swearingen  v.  Bray,  167  S.  W.  053. 

IDENTIFICATION. 

See  Carriers,  {(  356,  384. 


ILLNESS. 


See  Depositions. 


IMPEACHMENT. 

See  Criminal  Law,  {  596 ;  Witnesses,  |i  330- 
407. 

IMPLIED  CONTRACTS. 

See  Contribution ;    Work  and  Labor. 

IMPRISONMENT. 

See  Bail;  False  Imprisonment;  Habeas  Cor- 
pus. 

IMPROVEMENTS. 

See  Ejectment,  §  148 ;  Executors  and  Adminis- 
trators, I  389;  Injunction,  §  148;  Municipal 
Corporations,  f{  278-571. 

INCEST. 

See  Criminal  Law.  U  369,  595,  1169 ;  Names,  I 
16 ;   Witnesses,  |  193. 

INCOMPETENT  PERSONS. 

See  Insane  Persons. 

INCORPORATION. 

See  Corporations,  H  14,  30. 

INDEMNITY. 

S9  (Ky.)  An  indemnity  bond,  conditioned  on 
holding  a  surety  on  a  supersedeas  bond  harm- 
less and  to  reimburse  him  for  all  amounts  that 
he  may  be  required  to  pay  by  reason  of  his 
suretyship,  indemnifies  the  surety  against  any 
money  that  be  may  have  to  pay,  and  saves  him 
harmless  against  any  liability.— Wilson  v.  Hite's 
Ex'r,  157  S.  W.  41. 

S  1 1  (Ky.)  Where  a  surety  on  a  supersedeas 
bond  executed  a  note  in  good  faith  to  an  as- 
signee of  the  judgment  affirmed  on  appeal  in 
settlement  of  the  judKment,  and  a  recovery  on 
the  supersedeas  bond  could  not  Ije  defeated,  he 
incurred  a  liability  within  an  indemnity  bond 
to  save  him  harmless  and  reimburse  him  for 
all  amounts  that  he  might  be  required  to  pay 
by  reason  of  his  suretyship. — Wilson  v.  Hite's 
Ex'r,  157  S.  W.  41. 

An  indemnitee  may  not,  b^  a  settlement  of  a 
demand,  defeat  pending  litigation  or  negotia- 
tions between  the  creditor  and  the  indemnitor 
through  which  he  may  be  saved  from  loss,  or 
enter  into  an  agreement  with  a  creditor  by 
which  the  creditor  accepts  a  note  merely  for 
the  purpose  of  making  a  claim  that  the  indem- 
nitee may  present  against  his  indemnitor. — Td. 
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INDETERMINATE  SENTENCES. 

See  Criminal  I^aw,  {  1206. 

INDICTMENT  AND  INFORMATION. 

See  Burglary,  f  22;  Criminal  Law,  %i  628, 1116, 
1167,  1186;  Forgery;  Grand  Jury;  Intoxi- 
cating Liquors,  i|  205.  210 ;  Larceny,  U  32- 
64;  Perjury,  {{  26,  29,  37;  Receiving  Stolen 
Goods,  i  7. 

I.  NECESBITT  OF  INDICTMENT  OR 
FBESENTBIENT. 

§  2  (Mo.)  The  word  "information,"  as  used  in 
the  Missouri  Constitution  permitting  the  prose- 
cution of  felonies  by  information,  meons  the 
common-law  information. — State  ▼.  Sillbaugh, 
157  S.  W.  352. 

n.  FINDING  AND  FHJNO  OF  INDIOT- 
MENT  OB  FBESENTBIENT. 

I  1 1  (Ky.)  Where  an  indictment  bore  an  in- 
dorsement showing  presentation  and  filing,  as 
required  by  Cr.  Code  Prac.  §  121,  failure  of 
the  record  book  of  the  circuit  court  to  con- 
tain a  copy  of  the  indorsement  held  not  to 
render  the  indictment  defective  or  demurrable. 
—Daniel  v.   Commonwealth,  157  S.   W.  1127. 

m.  FOBMAI.  BEQinSITES  OF  IN. 
DIOTMENT. 

f  25  (Ark.)  An  indictment,  the  preliminary 
clause  of  which  recited  that  it  was  found  by 
the  grand  jury  of  Cross  county,  held  to  im- 
pliedly designate  the  court  in  which  it  was 
found,  as  requited  by  Kirby's  Dig.  f  2243.— St. 
Lonia,  I.  M.  &  8.  Ry.  Co.  ▼.  SUte,  157  S. 
W.  1166. 

IV.  FUJNO  AND  FORMAI.  BEQTTI> 
SITES  OF  INFOBBIATION  OB 

COMPLAINT. 

1 41  (Mo.)  Under  Rev.  St  1909,  |  5057,  re- 
qniring  informations  to  be  verified,  and  section 
.5058,  prescribing  who  may  make  affidavits, 
held,  that  a  verified  complaint  by  prosecutrix 
filed  with  the  justice  of  the  peace  before  whom 
the  preliminary  hearing  and  commitment  was 
had,  and  by  the  justice  filed  in  the  office  of  the 
clerk  of  the  circuit  court  prior  to  the  filing  of 
information  thereon,  was  not  a  sufficient  verifi- 
cation for  an  information  thereafter  filed. — 
State  V.  Lawbom,  157  &  W.  344. 

V.  BEQmSITES  AND  8UFFICIENCT 

OF  ACCUSATION. 

S72  (Tex.Cr.App.)  A     complaint     against    a 

fihysician  for  violating  the  registration  law,  al- 
e^ng  that  he  did  treat  a  "disease  or  disorder," 
to  wit,  did  treat  S.  for  tuberculosis  and  consti- 
pation, was  not  defective  for  uncertainty  in  the 
use  of  the  disjunctive.— White  v.  State,  167  8. 
W.  152. 

{79  (Tez.Cr.App.)  Bad  or  awkward  writing 
or  spelling  will  not  invalidate  an  otherwise 
good  complaint  or  indictment.— Cheesebourge  v. 
State,  157  S.  W.  761. 

{  83  (Ky.)  An  indictment  for  homicide  charg- 
ing conspiracy  and  killing  in  furtherance  of 
the  conspiracy  held  good  as  against  the  objec- 
tion that  it  did  not  charge  all  of  the  defendants 
with  being  principals. — Daniel  v.  Common- 
wealth, 157  C  W.  1127. 

I  1 1 0  (Ho.App.)  Indictment  under  Rev.  St 
1909,  i  4753,  making  it  an  offense  to  permit 
any  gaming  table  or  device  to  be  set  or  used 
for  the  purpose  of  gaming,  held  good  under  the 
general  mle  that  an  indictment  for  a  statutory 
offense  following  the  language  of  the  statute  is 
good,  although  the  mle  does  not  apply  where 
the  statute  uses  generic  terms  not  sufficient  to 
notify  defendant  of  what  he  has  to  defend 
against— State  v.  Leaver,  157  S.  W.  821. 

i  120  (Mo.)  Information,  charging  that  a 
number  of  defendants  killed  deceased  with  • 


knife  "which  they  in  their  hands  held,"  JteU 
not  defective;  the  quoted  portion  being  sor- 
plusage.— State  v.  Thomas,  157  S.  W.  330. 

VI.  JOINDEB  OF  PABTIES.  OFFENSES, 

AND  COUNTS.  DUFUOITT. 

AND  EUBCTION. 

I  132  (Ark.)  Under  Kirby's  Dig.  |  2231,  au- 
thorizing the  joinder  in  one  indictment  of  coants 
charging  grand  larceny,  and  receiving  stolen 
goods,  the  state  need  not  elect  whether  it  will 
rely  on  the  count  for  larceny  or  for  receiving 
stolen  goods.— Brown  v.  State,  167  S.  W.  834. 

Vm.  AMENDMENT. 

{  159  (Tez.Cr.App.)  The  date  on  which  pro- 
hibition was  adopted  is  a  matter  of  form,  as 
to  whidi  the  state  may  amend  the  indictment — 
Jackson  y.  State,  157  S.  W.  1196. 

I  161  (Mo.)  Under  Rev.  St  1909,  {  5061,  au- 
thorizing the  amendment  of  informations,  an 
information  charging  the  malicious  shooting  of 
hogs  may  be  amended  before  trial  by  the  inser- 
tion of  the  word  "feloniously." — State  v.  Sill- 
baugh, 157  S.  W.  352. 

X.   CONVXOnON  OF   OFFENSE  IN- 
OrUDED  IN  GHABOE. 

I  189  {Tez.Cr.App.)  Under  an  indictment  for 
murder  in  the  first  degree,  it  is  proper  on  mo- 
tion of  the  district  attorney  to  place  the  defend- 
ant on  trial  for  no  higher  grade  of  offense  than 
murder  in  the  second  degree. — Clay  ▼.  State, 
157  S.  W.  164. 

§  191  (Ark.)  One  may  be  convicted  of  assault 
with  intent  to  commit  rape  under  an  indictment 
for  rape.— Paiton  v.  State,  157  S.  W.  396. 

INDORSEMENT. 

See  Bills  and  Notes,  {{  293,  839. 

INFANTS. 

See  Adoption ;  Criminal  Law,  {{  101,  137,  698; 
Divorce,  f{  298,  303,  332 ;  Limitation  of  Ac- 
tions, g  72;  Master  and  Servant,  {  289;  Par- 
ent and  Child ;    Venne,  {  68. 

n.  01TST0DT  AND  PBOTEOTION. 

§  19  (Tex.Civ.App.)  In  an  action  to  determine 
the  right  to  the  custody  of  an  infant,  evidence 
held  to  warrant  a  finding  that  the  best  inter- 
ests of  the  infant  would  be  served  by  deliver- 
ing her  into  the  custody  of  complain&nts. — 
Morrow  y.  Harvey,  157  S.  W.  206. 

INFORMATION. 

See  Indictment  and  Information, 

INHERITANCE 

See  Descent  and  Distribution. 

INJUNCTION. 

See  Adverse  Possession,  f  116;  Appeal  and 
Error,  gf^339,  622 :  Counties,  {  196 ;  Courts, 
i  207;  Eminent  Domain,  ||  243.  306;  Ex- 
changes; Highways;  Jury,  {  31;  Justices 
of  the  Peace,  {  128 ;  Logs  and  Logging,  {  3; 
Municipal  Corporations,  ||  653,  697;  Nui- 
sance, if  32,  33,  76;  Telegraphs .  and  Tele- 
phones, i  10;  Trial,  i  191;  Waste;  Weights 
and  Measures. 

H.  SUBJECTS   OF  PBOTECnOH  AND 
BEIiIEF. 

(B)  Pnblle  Ollleerii  and  Boards  mmA  ■■•- 
BlelpaUttes. 

1 85  (Ky.)  Where  only  one  proceeding  against 
an  owner  of  a  dwelling  is  contemplated  pur- 
suant to  an  ordinance  prohibiting  the  occu- 
pancy of  dwellings  unfit  for  habitation,  and 
requiring  the  owner  to  render  the  same  fit 
for  habitation  or  remove  it,  and  the  owner  will 
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not  suffer  irreparable  injury  because  of  the 
proceeding,  he  is  not  entitled  to  an  injunction 
restraining  the  enforcement  of  the  ordinance, 
having  an  adequate  remedy  by  appeal.— Pols- 
grove  V.  Moss,  167  S.  W.  1138. 

(H)  Criminal  Aeta,  Conapiraoles,  and 
FroaecntloiM. 

i  103  (Mo.App.)  Grantee  of  land  subject  to 
executory  contract  of  sale  claimed  to  be  in  real- 
ity a  lease  for  a  bawdy  house  held  not  entitled 
to  enjoin  such  use,  where  his  property  rights 
had  in  no  way  been  affected  by  the  use  of  the 
property.-^Hodson  v.  Walker,  157  S.  W.  104. 

Property  leased  for  an  illegal  purpose  may  be 
recovered  by  the  lessor  at  law,  and  there  is  no 
necessity  for  resort  to  equity  to  enjoin  such 
use. — Id. 

i  (05  (Tex.Oiv.App.)  The  rule  that  equity  will 
not  interfere  by  injunction  to  prevent  criminal 
prosecutions  under  a  void  city  ordinance  is 
subject  to  the  rule  that  equity  will  grant  re- 
lief where  there  is  not  a  plain  adequate,  and 
Complete  remedy  at  law,  and  when  it  is  neces- 
sary to  prevent  irreparable  injury. — City  of 
Houston  V.  Bichter,  167  S.  W.  189. 

Kquity,  at  the  suit  of  numerous  journeymen 
plumbers  of  a  city  suing  for  themselves  and 
others  similarly  situated,  may  restrain  by  in- 
junction the  enforcement  of  a  void  ordinance, 
requiring  journeymen  plumbers  to  procure  a 
city  license  and  give  a  bond. — Id. 

III.  ACTIONS  FOB  INJUNCTIONS. 

§  118  (Mo.App.)  A  petition,  alleging  thdt 
plaintiff  has  no  adequate  remedy  at  law,  but 
not  alleging  traversable  facts  from  which  such 
absence  of  a  plain  and  adequate  remedy  at  law 
can  be  seen,  is  insufficient.— Hodson  v.  Walker, 
157  S.  W.  104. 

IV.  PBEUMINART  AND  INTEBI.O0IT- 

TOBY  INXUNOTIONS. 
(A)   Gronnda  and  Proeeedtnva  to  Proenre. 

i  148  (Mo.)  If  an  injunction  bond  was  a  con- 
dition precedent  to  the  granting  of  a  restrain- 
ing order,  the  entering  of  that  order  without 
bond  'was  beyond  the  court's  jurisdiction. — State 
ex  rel.  Jiner  v.  Foard,  157  S.  W.  619. 

In  view  of  Rev.  St.  1909,  {§  2402,  2404,  and 
2405.  relating  to  the  recovery  for  improvements 
in  ejectment,  held,  that  the  injunctions  con- 
templated by  section  2403,  permitting  an  in- 
junction to  stay  plaintiff  in  ejectment  from 
taking  possession  until  tbe  value  of  the_  im- 
provements is  ascertained,  was  not  an  injunc- 
tion within  the  meaning  of  section  2522,  prohib- 
iting the  issue  of  a  temporary  injunction,  unless 
a  bond  be  executed. — Id. 

(B)  Contlnnlnar,  Moditrlnsi  Vneatlns,  or 
Diaaolvinar* 

{  163  (Tex.Civ.App.)  In  an  action  to  enjoin 
the  cutting  and  removal  of  timber,  heldj  in  view 
of  the  failure  to  establish  defendants'  insolven- 
cy, of  the  allegation  of  plaintiffs'  insolvency, 
and  of  the  nature  of  the  inju^,  that  a  dis- 
solution of  the  temporary  injunction  leaving  the 
parties  to  their  actions  at  law  was  a  proper  ex- 
ercise of  the  court's  discretion. — All  Bennett 
Lumber  Co.  of  Texas  v.  Fall,  167  S.  W.  209. 

IN  PAIS. 

See  Estoppel,  {{  98-116. 

INQUISITION. 

See  InMne  Penoiui 

INSANE  PERSONS. 

See  Criminal  Law,  I  331;   Depositions;   Habe- 
as Corpus,  f  29;   Homicide,  i  294. 
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ZX.  INQmSTTIONS. 

J  10  (Mo.App.)  Under  Rev.  St.  1909,  ii 
477,  an  information  in  lunacy  proceedings  may 
be  filed  by  a  person  in  interest  other  than  an 
officer,  and  such  interest  may  extend  either 
to  the  estate  of  the  alleged  incompetent  or  to 
his  personal  safety. — State  ex  rel.  Gardiner  v. 
Dickmann,  167  S.  W.  1012. 

The  daughter  of  a  mother  alleged  to  be  in- 
sane is  a  person  in  interest  within  the  mean- 
ing of  such  section  474. — Id. 

A  lunacy  proceeding,  under  Rev.  St.  1009,  §§ 
474-477,  is  a  "suit"  in  the  technical  meaning 
of  that  term,  and  hence  is  not  an  ex  parte 
proceeding,  so  that  the  informant  is  one  "par- 
ty" and  the  person  proceeded  against  is  the 
adverse  party. — Id. 

S  20  (Mo.App.)  In  view  of  tbe  uniform  pop- 
ular construction  and  practice,  it  must  be  held 
that  an  informant,  instituting  under  Rev.  St. 
1909,  §  474,  a  proceeding  to  determine  the 
competency  of  any  person,  is  entitled  to  call 
witnesses. — State  ex  rel.  Gardiner  t.  Dick- 
mann, 157  S.  W.  1012. 

INSOLVENCY. 

See  Assignments  for  Benefit  of  Creditors ;  Bank- 
ruptcy. 

INSPECTION. 

See  Mandamus,  {  3;  Master  and  Servant,  f 
124;.  Records,  f  14. 

INSTRUCTIONS. 

To  jury,  see  Criminal  Law,  fS  778-829 ;  Homi- 
cide, H  292-309;  Trial,  |i  191-296. 

INSULTING  LANGUAGE 

See  Homicide,  {  49. 

INSURANCE. 

See  Appeal  and  Error,  gj  742,  8'78,  1002,  1064, 
1140;  Constitutional  Law,  {  62;  Evidence, 
§§  263,  432,  441;  Executors  and  Administra- 
tors, SS  3,  181 ;  Fraud,  §  58;  Justices  of  the 
Peace,  f|91,  98,  155:   Sututes,  {  113;  Trial, 

.   {  238. 

I.   OOHTBOL  AND  BEOXrUiTION  IN 
OENEBAIh 

{ 3  (Mo.)  The  Legislature  can  prescribe  the 
form  of  insurance  policies  used  within  the  state. 
— Nalley  v.  Home  Ins.  Co.,  157   S.  W.  709. 

$  2 1  (Ark.)  Where  a  foreign  fire  insurance 
company  was  not  adjudicated  insolvent  and 
t^ere  was  no  decree  dissolving  it,  but  the  court 
appointed  a  receiver  to  collect  the  assets,  the 
holder  of  an  uncanceled  policy  could  recover  for 
a  loss  accruing  after  the  receiver's  appoint- 
ment— Johnson  &  Cotnam  t.  Baxter,  157  S. 
W.  387. 

i  25  (Ark.)  Where  a  foreign  fire  insurance 
agent  presented  a  policy  holder's  claim  for  al- 
lowance in  insolvency  proceedings  after  a  re- 
ceiver had  been  appointed  for  tbe  company 
and  notified  the  insured  of  tbe  disallowance  of 
the  claim  and  reasons  therefor,  it  was  the  duty 
of  tbe  policy  holder  and  not  the  insurance 
agent  to  appeal  if  he  desired  to  further  urge 
his  claim.--Johnson  &  Cotnam  v.  Baxter,  167 
S.  W.  387. 

i  25  (Tenn.)  Under  Shannon's  Code,  ${  3274- 
3369,  prohibiting  foreign  insurance  companies 
from  doing  business  in  the  state  unless  comply- 
ing with  the  law,  making  an  agent  soliciting  in- 
surance for  a  foreign  insurance  company  not 
complying  with  the  law  guilty  of  a  miiide- 
meanor  unless  he  is  a  licensed  insurance  broker, 
a  contract  of  insurance,  made  by  a  foreign  in- 
surance company  not  authorized  to  do  busi- 
ness in  the  state  through  an  agent  not  an  in- 
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snrance  broker,  is  unlawfuL — Woolwine  v.  Ma- 
son, 157  S.  W.  682. 

tJnder  Shannon's  Code,  %  3316,  making  an 
agent  personally  liable  on  contracts  of  insur- 
ance unlawfully  made  by  him  in  behalf  of  an^ 
insurance  company  not  authorized  to  do  busi- 
ness, an  agent  procuring  through  an  agent  in 
another  state  policies  from  a  foreign  insur- 
ance company  not  authorized  to  do  business  in 
the  state  is  liable  thereon  to  insured,  who  knew 
of  the  Tiolation  of  the  law. — Id. 

V.  THE  OONTBACT  IN  OENEBAI.. 
(A)  Nature,  ReanUlte*.  and  Validity. 

{  128  (Tex.Civ.App.)  In  the  absence  of  any 
requirement  in  the  by-laws  or  charter  of  a  mu- 
tual insurance  company,  or  of  any  statutory 
provision,  its  executory  agreement  to  insure 
which  leaves  nothing  to  be  done  but  to  deliver 
the  policy  is  valid. — State  Mut.  Fire  Ins.  Co.  v. 
Taylor,  157  S.  W.  050. 

$  129  (Jklo.App.)  A  statement  by  an  agent 
writing  industrial  insurance  that  the  policy 
would  be  paid  to  whoever  produced  it,  and 
that  it  was  unnecessary  for  the  insured  to  des- 
ignate the  beneficiary,  held  binding  on  the  in- 
surer.— Wallace  v.  Prudential  Ins.  Co.  of  Amer- 
ica, 157  S.  W.  1028. 

§  131  (Tex.Civ.App.)  A  contract  of  insurance 
can  be  effected  by  parol,  and  in  the  absence  of 
any  requirement  in  the  by-laws  or  charter  of  a 
itautual  insurance  company,  or  of  any  statutory 
provision  its  oral  contract  of  insurance  which 
leaves  nothing  to  be  done  but  to  issue  and  deliv- 
er the  policy,  is  valid. — State  Mut  Fire  Ins.  Co. 
v.  Taylor,  157  S.  W.  050. 

§  133  (Mo.App.)  Rev.  St.  1909,  g  6934,  pro- 
hibiting life  insurance  companies  from  making 
any  contract  of  insurance  other  than  as  is 
plainly  expressed  in  the  policy  issued,  applies 
only  to  old  line  policies. — Easter  v.  Brotherhood 
of  American  Yeomen,  157  S.  W.  992. 

S  134  (Tex.Civ.App.)  Under  Rev.  Civ.  St 
lOll,  art  4951,  requiring  life  insurance  poli- 
cies, except  indisputable  policies,  to  be  accom- 
panied by  a  copy  of  the  application,  a  policy 
containing  a  clause  providing  that  it  is  incon- 
testable after  one  year,  provided  the  required 
premiums  are  paid,  and  is  free  from  conditions 
as  to  residence,  travel,  and  place  of  death,  ia. 
within  the  exception  contained  in  the  statute. — 
Urell  v.  Sam  Houston  Ijife  Ins.  Co.,  157  S. 
W.  757. 

S  137  (Tex.Civ.App.)  A  general  agent  of  an 
insurance  company,  even  though  in  violation  of 
the  rules  and  regulations  of  bis  principal,  may 
give  credit  for  premiums. — State  Mut.  Fire  Ins. 
Co.  V.  Taylor,  157  S.  W.  950. 

While  the  rate  is  an  element  of  the  contract 
which  must  be  agreed  upon,  yet  where  the 
policy  is  for  one  year  and  the  proximate  amount 
of  the  premium  is  known,  and  the  exact  amount 
is  a  mere  matter  of  calculation,  and  the  appli- 
cant agreed  to  pay  whatever  amount  the  premi- 
um should  be,  the  contract  can  be  enforced. 
—Id. 

i  l40"/2  [New,  vol.  12  Key-No.  Series]  (Mo.) 
Act  1805,  p.  194  (Rev.  St.  1009,  S  7030),  limit- 
ing the  ratio  of  value  at  which  property  may  be 
insured,  construed  with  the  title  of  the  act 
which  has  reference  to  fire  insurance  alone,  does 
not  apply  to  tornado  insurance. — Nalley  v. 
Home  Ins.  Co.,  157  S.  W.  769. 

I  145  (Tex.Civ.App.)  An  agent  of  an  insur- 
ance company,  as  defined  by  Rev.  Civ.  St  1911, 
art.  4061.  who  has  authority  to  issue  and  de- 
liver policies,  has  authority  to  bind  his  company 
by  the  redelivery  of  a  policy  theretofore  can- 
celed.—Austin  Fire  Ins.  Co.  v.  Sayles,  157  S. 
W.  272. 

(B)   Conntrnctlon  and   Operation. 

§  146  (Mo.App.)  Ambiguous  language  in  an 
Insurance  contract  is  construed  against  the  in- 
surance company. — Stix  v.  Travelers'  Indemni- 
ty Co.  of  Hartford,  Conn.,  167  S.  W.  870. 


i  147  (Mo.App.)  Where  an  insorance  contract 
ia  negotiated,  the  premiums  paid,  and  the  policy 
delivered  iA  the  state  in  which  the  insnred  re- 
sides, the  policy  is  to  be  construed  according 
to  the  laws  of  that  state. — Coscarella  t.  Metro- 
politan Life  Ins.  Co.,  157  S.  W.  873. 

§  ISO  (Tex.Civ.App.)  A  clause  limiting  liabil- 
ity in  case  of  suicide  to  the  premiums  paid 
held  to  be  made  a  part  of  the  policy  by  a  pro- 
vision that  agreements,  benefits,  and  privileges 
stated  on  subsequent  pages  were  made  a  part 
of  the  contract. — Grell  v.  Sam  Houston  Life 
Ins.  Co.,  157  S.  W.  757. 

I  151  (Tex.Civ.App.)  An  application  for  life 
insurance  is  made  part  of  the  policy  by  a 
clause  therein  that  it  is  issued  in  consideration 
of  the  application.— Qrell  v.  Sam  Houston  Life 
Ins.  Co.,  167  S.  W.  767. 

VH.  ASBIOMMENTOBOTHEBTBAKS. 
FEB  OF  POIJCT. 

{222  (Ky.)  Evidence   held  to  show   that  an 

assignment  of  insurance  policies  to  insured's 
brother  was  for  the  purpose  of  securing  an  ex- 
isting indebtedness  on  which  the  brother  was 
a  surety,  and  was  not  to  secure  an  indebted- 
ness subsequently  created. — Ward  v.  Ward,  157 
S.  W.  700. 

Where  insurance  j>olicie8  were  assigned  to  se- 
cure a  particular  indebtedness,  the  assignee 
was  bound  to  apply  the  insurance  money  on 
that  indebtedness,  and  could  acquire  no  rights 
under  bis  application  thereof  to  a  different  in- 
debtedness.— Id. 

Vm.  CANCEIXATIOH.    SUBKENBEB, 

ABAin>ONHEHT.  OB  BESCIS- 

SION  OF  POUCT. 

S  245  (Mo.App.)  Where  a  contract  of  life  in- 
surance on  the  assessment  plan  gives  insured  a 
reasonable  remedy  to  redress  wrongs  indicted 
on  him,  he  must  exhaust  that  remedy  before 
resorting  to  the  courts,  and  his  failure  so  to  do 
is  an  abandonment  of  the  policy. — Kaster  v. 
Brotherhood  of  American  Yeomen,  157  S.  W. 
002. 

IX.  AVOIDANCE  OF  POUOT  FOB  MI8- 
BEPBESEHTATION,  FBAUD,  OB 
BBEACH  OF  'WABBANTY  OB 
OONBITION. 

(A)  Groan  da  la  Oeneral. 

{  255  (Mo.App.)  Under  Rev.  St  1909,  i  6837, 
providing  that  no  misrepresentation  in  securing 
a  policy  of  insurance  on  the  life  of  any  person 
shall  be  deemed  material  unless  the  matter  shall 
have  actually  contributed  to  the  contingency  or 
event  on  which  the  policy  is  to  become  due. 
there  is  no  distinction  between  a  mere  misrepre- 
sentation and  a  fraudulent  misrepresentation ; 
the  statute  applying  to  both  equally. — Conner  v. 
Life  &  Annuity  Ass'n,  157  S.  W.  814. 

(B)   Mattera   Relatlnar  to   Propertr    or  !•- 
tereat   Inaared. 

{281  (Tex.CivApp.)  Where  an  owner  of  a 
horse  procuring  a  policy  on  it  made  represen- 
tations as  to  its  value  and  the  purchase  price 
and  whether  it  was  mortgaged,  and  the  insor- 
ance company,  reljang  on  the  misrepresenta- 
tions, issued  the  policy,  the  misrepresentations 
were  material  to  the  risk  within  Kev.  Civ.  St 
1911,  art.  4947,  providing  that  misrepresenta- 
tions not  material  to  the  risk  shall  not  in\-ali- 
date  the  policy. — Indiana  &  Ohio  Live  Stock 
Ins.  Co.  v.  Smith.  157  S.  W.  755. 

(C)  Mattera  Relating  to  Peraon  Insured. 

{ 297  (Mo.App.)  Under  the  express  provision 
of  Rev.  St  1009,  {  6037,  a  misrepresentation 
as  to  the  correct  and  temperate  habits  of  in- 
sured would  not  render  the  policy  void  unless 
the  matter  misrepresented  actually  contribut- 
ed to  the  death  of  insured. — Harms  v.  Fidel- 
ity &  Casualty  Co.  of  New  York,  157  S.  W. 
1046. 
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X.  FOBTEimBE  OF  POUOT  FOB 
BBEAOH  OF  PBOMISSOBT 
WABBAMTT,  OOVBNAHT,  OB 
COinilTION  SUBSEQUENT. 

(B)  Hsttera  Relatlnar  to  Property  or  la- 

tereat  Inaared. 

i  334  (Tex.Civ.App.)  A  warranty  in  a  policy 
of  marine  insurance  that  a  competent  watch- 
man should  always  be  on  board  was  sufficiently 
complied  with  where  a  competent  member  of 
the  crew  was  always  detailed  as  a  watchman; 
the  fact  that  different  members  ,of  the  crew 
were  required  to  stand  different  watches,  and 
that  they  also  performed  other  duties,  not  be- 
ing in  violation  of  the  warranty.— Mannheim 
Ins.  Co.  V.  Charles  Clarke  &  Co.,  157  S.  W. 
291. 

.Such  warranty  is  complied  with  by  the  pro- 
viding of  a  competent  watchman,  and  the  fact 
that  he  was  asleep  at  the  time  of  the  accident 
will  not  avoid  the  policy. — Id. 

(B)   Nonpayment   of  Premluiui   or  Aaseaa- 
meats. 

$365  (Mo.App.)  Stipulations  in  an  assess- 
ment life  insurance  contract  that  insured,  fail- 
ing to  pay  dues  and  assessments  by  the  last  of 
each  month,  shall  stand  suspended,  and  that 
one  in  suspension  less  than  60  days  may  be 
reinstated  by  filing  a  health  certificate  and 
paying  delinquent  dues  and  assessments,  are 
valid;  and,  where  insured  made  no  effort  to 
procure  his  reinstatement  on  the  refusal  of 
a  local  correspondent  to  receive  dues  and  as- 
sessments after  maturity,  he  must  be  deemed 
to  have  abandoned  the  policy  as  properly  for- 
feited.—Easter  v.  Brotherhood  of  American 
Yeomen,  157  S.  W.  902. 

Xn.  BISKS  Ain>  CAUSES  OF  i:.oss. 

(A)   Marine  Insnrance. 

S402  (Tex.CivApp.)  A  policy  of  marine  in- 
surance upon  a  vessel  while  in  the  waters  of 
the  Mexican  gulf  held  in  force,  where  the  vessel 
was  in  a  river  where  the  gulf  tide  ebbed  and 
flowed.— Mannheim  Ins.  Co.  t.  Charles  Clarke 
&  Co.,  157  S.  W.  291. 

J  403  (Tex.Civ.App.)  There  can  be  no  recov- 
ery, under  a  policy  insuring  a  vessel  against 
the  adventures  and  pprils  of  the  sea,  for  the 
sinking  of  the  vessel  caused  by  the  negligence 
of  the  watchman  in  failing  to  close  the  sea 
valve,  which  caused  it  to  tip  over,  or  to  tip  so 
far  that  water  ran  in  from  the  top  and  foun- 
dered it.— Mannheim  Ins.  Co.  v.  Charles  Clarke 
&  Co.,  157  S.  W.  291. 

(B)   Innnmnee   of  Property  and   Titles. 

{424  (Mo.App.)  An  automobile,  insured  for 
damages  caused  solely  by  collision  with  another 
object,  the  policy  excluding  damages  from  strik- 
ing any  portion  of  the  roadbed,  on  being  driven 
down  a  roadway  skidded,  so  that  the  rear 
wheels  were  thrust  across  a  granitoid  guttering 
and  a  grass  plat,  against  a  sidewalk.  Held,  the 
guttering  and  sidewalk  were  not  a  portion  of 
the  roadbed  within  the  meaning  of  the  policy 
sued  on. — 8tix  v.  Travelers'  Indemnity  Co.  of 
Hartford,  Conn.,  157  S.  W.  870. 

(C)  Onaraaty  and  Indemnity  Insaraaee. 

{ 430  (Tenn.)  Where  a  general  agent  of  an 
insurance  company  was  permitted  by  the  com- 
pany to  deposit  in  his  own  name  premiums  col- 
lected, and  the  company  knew  that  the  a^ent 
rcjjresented  other  companies,  and  kept  the 
funds  of  all  the  companies  in  his  individual  ac- 
count, the  agent,  failing  to  account  for  premi- 
ums collected,  was  not  guilty  of  embezzlement, 
within  a  bond  conditioned  to  reimburse  tue 
company  for  loss  by  embezzlement. — Dixie  BHre 
Ins.  Co.  V.  Nelson,  15T  S.  W.  416. 


Zm.  EXTEKT  OF  LOSS  ABD  X.IA- 
BII.ITT  OF  IITSUBEB. 

(D)   Ufe  Insurance. 

1515  (MaApp.)  Under  Rev.  St  1889,  i  5855, 
a  stipulation  in  a  life  policy  that  in  case  in- 
sured committed  suicide  the  insurer  would  be 
liable  for  only  one-fifth  of  the  amount  of  the 
policy  is  of  no  effect.— Harms  v.  Fidelity  & 
Casualty  Co.  of  New  York,  157  S.  W.  1046. 

XVn.  PATMENT    OB   DISOHABOE, 

OONTBIBUTION.  AND   SUB- 

BOOATION. 

8  601  (Tex.Civ.App.)  A  marine  insurer,  which 
expended  money  in  salving  a  sunken  vessel, 
held  entitled  to  recover  back  such  expenditures, 
it  appearing  that  it  was  not  liable  under  the 
policy.— Mannheim  Ins.  Co.  v.  Charles  Clarke 
&  Co..  157  S.  W.  291. 

§  602  (Mo.App.)  The  jury  could  award  an  at- 
torney's fee  for  vexatious  delay,  under  Rev.  St. 
1909,  i  7068,  without  any  direct  evidence  there- 
of, since  it  could  infer  such  delay  from  the  cir- 
cumstances of  the  case  such  as  the  validity  of 
the  claim,  refusal  of  defendant  to  pay,  and  the 
necessity  for  suit— Stix  v.  Travelers'  Indemnity 
Co.  of  Hartford,  Conn.,  157  S.  W.  870. 

§  602  (Mo.App.)  In  determining  whether  a 
beneficiary  under  a  life  insurance  policy  is  en- 
titled to  the  award  for  vexatious  delaiy  provided 
by  Rev.  St  1909,  §  7068,  the  jury  may  con- 
clude that  a  delay  was  vexatious  from  the  cir- 
cumstances in  the  case,  even  though  there  be  no 
direct  testimony.- Coscarella  v.  Metropolitan 
Life  Ins.  Co.,  157  S.  W.  873. 

Where  an  agent  of  the  beneficiary  presented  a 
life  insurance  policy  to  the  superintendent  of 
the  insurance  company  and  requested  payment 
and  the  superintendent  denied  liability,  there 
was  a  sufficient  demand  for  payment. — Id. 

f  603  (Mo.App.)  On  facts  stated,  held,  that 
there  was  not  a  bona  fide  controversy  as  to 
the  amount  due  on  a  life  policy  so  as  to  afford 
a  consideration  for  a  release  of  the  insurer  on 
payment  of  less  than  the  face  value  of  the 
licy. — Harms  v.  Fidelity  &  Casualty  Co.  of 

ew  York,  157  S.  W.  1046. 

A  mere  assertion  by  a  claim  agent  of  an  in- 
surance company  that  insured  made  false  rep- 
resentations as  to  his  use  of  intoxicating  liq- 
uors held  Insufficient  to  show  a  bona  fide  con- 
troversy as  to  the  question  of  the  liability  of 
the  insurance  company  so  as  to  afford  a  con- 
sideration for  a  release  of  the  company  on  its 
payment  of  less  than  the  face  value  of  the  pol- 
icy.—Id. 

The  waiver  by  an  insurance  company  of  a 
provision  of  a  policy  that  action  shall  not  be 
commenced  thereon  within  three  months  after 
the  furnishing  of  proof  of  loss  did  not  consti- 
tute a  sufficient  consideration  to  support  a 
release  executed  before  the  expiration  of  such 
three  months,  discharging  the  insurance  com- 
pany on  its  payment  of  less  than  the  face 
value  of  the  policy. — Id. 

XVm.  ACTIONS  ON  POUOIE8. 

§  633  (Tex.Civ.App.)  A  petition,  in  an  action 
on  a  policy  on  life  of  a  horse,  which  alleges 
that  plaintiff  was  the  owner  of  the  horse  when 
the  policy  was  issued,  that  the  horse  died  with- 
in the  life  of  the  policy,  that  all  premiums  bad 
been  paid,  that  plaintiff  furnished  proof  of 
loss  with  demand  of  payment,  and  that  de- 
fendant was  indebted  to  plaintiff  in  the  amount 
of  the  policy,  sufficiently  alleged  as  against  a 
general  demurrer  that  plaintiff  was  the  owner 
of  the  horse  at  the  time  of  its  death. — Indiana 
&  Ohio  Live  Stock  Ins.  Co.  v.  Smith,  157  S. 
W.  755. 

i  668  (Mo.App.)  The  question  of  the  effect  of 
misrepresentations  in  procuring  a  life  policy 
must  go  to  the  jury  under  Rev.  St  1909,  i 
6937,  unless  there  is  no  room  for  difference  in 
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opinion  tlwt  they  were  material  and  affected  the 
contingency  on  which  the  policy  was  to  become 

§ayabie.— Conner  t.  Ldfe  &  Annuity  Aas'n,  157 
;.  W.  814. 

In  an  action  npon  a  life  policy,  the  question 
whether  misrepresentations  were  material  and 
affected  the  risk  held,  under  the  evidence,  for 
the  jury. — Id. 

§  668  (Mo.App.)  Under  Rev.  St  1909,  i  6937, 
requiring  submission  to  the'  jury  of  the  question 
whether  misrepresentations  as  to  health  are  as 
to  facts  which  contributed  to  the  death  of  the 
insured,  it  was  proper  to  submit  to  the  jury  the 
(juestion  whether  the  condition  of  health  of  the 
insured  at  the  date  of  the  policy  contritynted  to 
her  death,  in  an  action  upon  a  policy  providing 
that  there  should  be  no  obligation  unless  the 
insured  was  in  good  health  at  the  date  of  the 
policy. — Coscnrelln  v.  Metropolitan  Life  Ina. 
Co.,  157  S.  W.  878. 

i  668  (Mo.App.)  In  an  action  on  a  life  policy 
in  which  defendant  set  up  a  release,  evidence 
fteld  insufficient  to  present  a  question  for  the 
jury  as  to  whether  the  release  was  supported 
by  a  sufficient  consideration. — Harms  v.  Fidel- 
itar  &  Casnalty  Co.  of  New  York,  157  S.  W. 

i  668  (Tex.Civ.App.)  In  an  action  on  a  policy 
of  marine  insurance,  where  the  undisputed  evi- 
dence showed  that  the  vessel  was  lost  in  a  riv- 
er in  which  the  tide  from  the  Mexican  gulf  ebV- 
ed  and  flowed,  the  question  whether  the  vessel 
was  in  gulf  waters  was  one  of  law  for  the 
court. — Mannheim  Ins.  Co.  v.  Charles  Clarice  & 
Co.,  167  S.  W.  291. 

{  669  (Mo.App.)  Where  a  provision  in  an  in- 
surance policy  against  damages  to  an  automo> 
bile  provided  that  when  a  claim  was  determined 
$25  should  be  deducted  therefrom,  the  liability 
to  extend  only  to  the  excess,  an  instruction  au- 
thorizing recovery  for  full  amount  of  the  dam- 
ages was  error. — Stix  v.  Travelers'  Indemnity 
Co.  of  Hartford,  Conn.,  157  S.  W.  870. 

{  669  (Tex.Civ.App.)  Instructions  which  indi- 
cate that  an  insurance  company  was  not  bound 
by  the  redelivery  of  its  policy  unless  the  agent 
is  expressly  authorized  are  properly  refused  as 
misleading.— Austin  Fire  Ins.  Co.  v.  Sayles,  167 
S.  W.  272. 

S  669  (Tex.Civ.App.)  In  an  action  on  a  flre 
policy,  defendant's  request  for  an  instructed 
verdict  on  the  ground  that  the  evidence  did  not 
show  the  delivery  of  the  policy,  the  premium,  or 
the  rate  of  premium  held  properly  refused,  as 
being  inapplicable  to  the  evidence. — State  Mut. 
Fire  Ins.  Co.  v.  Taylor,  157  S.  W.  950. 

XX.  mrruAi.  benefit  xxsuraitoe. 

(A)  Corvorstlona  and  AsBoetatlona. 

S  693  (Mo.App.)  A  provision  in  the  constitn- 
tion  and  by-laws  of  a  fraternal  benefit  society 
for  prompt  payment  of  dues  and  assessments, 
and  for  suspension  ipso  facto  for  failure  to  pay, 
is  valid. — Oldham  v.  Supreme  Ix)dge,  Modem 
Brotherhood  of  America,  157  S.  W.  92. 

(B)  The  Contraet  la  General. 

S  7 1 1  (Mo.App.)  Where  a  foreign  fraternal 
beneficiary  society,  not  aathorized  to  do  busi- 
ness in  the  state,  makes  a  contract  of  insur- 
ance in  the  state,  which  bears  the  essential 
features  of  insurance  on  the  assessment  plan, 
the  policy  will  be  construed  as  one  of  assess- 
ment insurance,  and  not  according  to  the  law 
relating  to  fraternal  benefit  societies. — Eastet 
v.  Brotherhood  of  American  Teomen,  167  S. 
W.  992. 

§718  (Ky.)  Ey.  St.  {  679.  providing  that 
policies  or  certificates  shall  nave  attached 
thereto  a  copy  of  the  application  and  the  por- 
tion of  the  constitution  or  by-laws  referred  to 
or  they  cannot  be  considered  a  part  of  the 
contract,   controls  fraternal  benefit  certificates 


issned  prior  to  Act  March  24,  1906  (Lam 
1906,  c.  141),  amending  the  section  bo  as  to 
exempt  fraternal  societies. — American  Patri- 
ots V.  Cavanaugh    157  S.  W.  1099. 

Under  Ky.  St  {  679,  providing  that  all  poli- 
cies or  certificates  shall  have  attached  thereto  a 
copy  of  the  application  and  the  portion  of 
the  constitution  or  by-laws  referred  to  or  tiiey 
cannot  be  considered  a  part  of  the  contract 
a  certificate  issued  by  a  fraternal  society  is 
the  contract  unless  the  constitation  or  by-laws 
are  attached  thereto. — Id. 

{ 726  (Ky.)  The  language  of  insurance  con- 
tracts, being  selected  by  the  insurer,  should  be 
construed  against  him,  and  recovery  on  the 
contract  will  not  be  denied  unless  required  by 
the  terms  of  the  contract,  as  natarally  eon- 
strned.— Bracket  v.  Modem  BrotlierfaoiBd  of 
America,  157  S.  W.  600." 

(D)  Forteltnre  or  Saapenslon. 

1748  (Ky.)  For  an  insured  to  assist  in  bot- 
tling aged  whisky,  where  the  operations  were 
conducted  in  a  government  warehouse,  will  not 
avoid  a  certificate  of  life  insurance  issued  by 
a  matnal  benefit  association  whose  by-laws 
provided  that  the  certificate  of  any  member  en- 
gaged in  the  manufacture  or  sale  of  intoxicat- 
ing liquors  was  and  should  be  void. — ^Bracket 
V.  Modem  Brotherhood  of  America.  157  8.  W. 
690. 

f  750  (Tex.Civ.App.)  The  consdtuUon  and  by- 
laws of  an  association  providing  that  a  member 
cannot  be  suspended  for  nonpayment  of  dues 
while  sick,  it  is  immaterial  that  daring  her 
sickness  she  had  stated  that  she  knew  she  was 
in  arrears,  that  she  did  not  intend  to  pay  any 
dues,  and  did  not  wish  to  keep  up  the  insor- 
ance.— Grand  Temple  &  Tabernacle  in  the  State 
of  Texas  of  the  Knights  &  Daughters  of  Tabor 
of  the  International  Order  of  Twelve  v.  Connts, 
157   S.   W.  1180. 

1 755  (Mo.App.)  Where  a  fraternal  benefid- 
ary  association  knew  tliat  a  member  was  de- 
linquent in  payment  of  dues,  and  sanctioned 
payment  by  an  officer  of  the  local  lodge,  accept- 
ed arrears,  and  reinstated  the  member  before 
his  death,  held,  that  it  thereby  waived  its  right 
to  forfeit  the  certificate  for  nonpayment  of 
dues. — Oldham  v.  Supreme  Lodge,  Modem 
Brotherhood  of  America,  157  S.  WT  92. 

1 755  (Mo.App.)  The  by-laws  of  a  fraternal 
benefit  association  providing  for  the  suspension 
of  a  member  upon  nonpayment  of  dues  are  not 
waived  by  statements  of  an  officer  of  a  subordi- 
nate lodge  that  the  lodge  would  pay  insured's 
dues,  in  the  absence  of  a  showing  of  a  general 
custom  to  that  effect  known  and  acquiesced  in 
by  the  governing  officers  of  the  order. — ^Knode 
V.  Modem  Woodmen  of  America,  157  S.  W. 
81& 

§756  (Mo^App.)  Where  the  by-laws  of  a  fra- 
ternal insurance  association  expressly  provided 
that  nonpayment  of  dues  and  assessments  should 
ipso  facto  constitute  a  suspension  and  for- 
feiture, notice  of  suspension  and  forfeiture  for 
nonpayment  of  dues  is  unnecessary. — Knode  v. 
Modern  Woodmen  of  America,  157  S.  W.  818. 

Provisions  in  the  by-laws  of  a  fraternal  in- 
surance association  for  the  prompt  payment  of 
dues  and  assessments  being  of  the  essence  of  the 
contract,  a  by-law  prescribing  a  self-executory 
suspension  of  the  member  and  forfeiture  of  his 
insurance  as  a  penalty  for  nonpayment  of  does 
is  valid.— Id. 

(B)  Benellclnrles  and  Beneflta. 

1 801  (Ky.)  One  suing  for  the  balance  aOee- 
ed  to  be  due  on  a  fraternal  benefit  certificate 
need  not  tender  the  amount  paid  and  admitted- 
ly due  thereunder. — American  Patriots  t.  CaT- 
anaugh,  157  S.  W.  1099. 

Where  a  beneficiary,  in  a  fraternal  benefit 
certificate,  without  understanding  her  rights, 
accepted  a  less  sum  than  that  provided  fw  in 
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the  certificate,  the  acceptance  was  without  con- 
sideration.— Id. 

Evidence  held  to  anpport  a  finding  that  a  set- 
tlement procured  by  a  fraternal  society^  from 
a  beneficiary  was  procured  by  fraud. — ^Id. 

(F)  Aetlons   for  BeneSta. 

{817  (Mo.App.)  Where  a  foreign  fraternal 
b<«eficiary  societ?,  licenaed  to  do  business  in 
this  state,  failed  to  prove  in  an  action  upon  a 
policy  that  it  was  authorized  to  do  business  as 
a  fraternal  beneficiary  society,  the  action  should 
be  treated  as  one  founded  upon  an  ordinary  con- 
tract of  insurance. — Conner  t.  Life  &  Annuity 
Ass'n.  167  S.  W.  814. 

f825  (Ky.)  In  an  action  on  an  insurance 
certificate  issued  by  a  mutual  benefit  associa- 
tion, the  question  whether  insured  was  in  good 
health  when  he  procured  the  reinstatement  of 
the  policy  by  paj'iug  an  overdue  premium  held 
for  the  Jury.— Bracket  t.  Modem  Brotherhood 
of  America,  1S7  S.  W.  690. 

INTENT. 

See  Assault  and  Batten,  {  8 ;  Contempt,  1 28; 
Logs  and  Logging,  {  8;   Release,  i  W; 
ntes,  I  189. 


Stat- 


INTEREST. 


See  Appeal  and  Error,  ||  301,  1151;  Coorts, 
I  1^;  Judgment,  §  593;  Justices  of  the 
Peace,  I  98;  Parties,  {{  1,  40;  Partnership, 
ti  333,  336;    Usury. 

INTERLOCUTORY  INJUNCTION. 

See  Injnnction,  {{  148,  168. 

INTERPLEADER. 

X.  ^n^HT  TO  UTTEItPIfADEB. 

{  1 1  (Mo.App.)  In  an  action  against  defend- 
ant to  recover  money  received  and  held  by  her 
as  the  proceeds  of  plaintiff's  conveyance  of  land 
which  had  been  conveyed  to  bim  by  his  mother, 
held,  that  defendant  as  executrix  under  the 
mother's  will  of  date  prior  to  her  deed,  devising 
to  plaintiff  the  same  land  subject  to  payment 
to  third  parties,  was  entitled  to  interplead  and 

Say  the  money  into  court— Qee  v.  Leayer,  157 
.  W.  842. 

n.  PBOOEEOXHOS  AND  BELIEF. 

{31  (MoJk.pp.)  An  action  of  interpleader  be- 
tween an  attorney  and  his  client  to  enforce  the 
attorney's  lien  is  an  equitable  action,  and  it  is 
error  to  submit  it  to  a  jury  for  a  conclusive 
finding  on  the  facts.— Taylor  v.  Perkins,  157  S. 
W.  122. 

INTERPRETATION. 

See  Constitutional  Law,  |{  13-48:  Contracts, 
H147-176;  Deeds,  {(  90^-163;  Wills,  ({  601, 

INTERROGATORIES. 

See  Depositions. 

INTERSTATE  COMMERCL 

See  Commerce. 

INTER  VIVOS. 

See  QiltB. 

INTESTACY. 

See  Descent  and  Distribution. 

INTOXICATING  LIQUORS. 

See  Commerce,  {{14,  60;  Criminal  Law,  |{ 
304,  507,  686,  763,  764,  881 ;   Indictment  and 


Information,  I  169;  Insurance,  {  748;  Jury, 
{{  29,  105;  Obstructing  Justice,  {  4;  Wit- 
nesses, i  274. 

H.   OONSTXTUnOMAUTT   OF    ACTS 
AMD  ORDINAHOES. 

{  15  (Tex.)  The  voters  of  a  county  having  by 
local  option  election,  as  authorized  by  Const. 
art.  16,  {  20,  adopted  prohibition,  the  Legis- 
lature cannot  authorize  sale  therein. — State  v. 
Texas  Brewing  Co.,  157  S.  W.  1166. 

Acta  1909,  c.  20.  {  1  (Rev.  Civ.  St  1911, 
art.  7479),  levying  a  tax  on  any  one  pursuing 
the  business  of  selling  or  offering  for  sale  any 
Intoxicating  liquors  by  soliciting  or  taking  or- 
ders therefor  in  any  quantities  in  any  county 
in  wbich  the  voters  thereof  have  determined 
that  sale  of  intoxicating  liquors  shall  be  pro- 
hibited, is  a  levy  of  an  occupation  tax  for  the 
illegal  business  of  selling  in  prohibition  terri- 
tory, and  therefore  void.— Id. 

m.  Z.OGAI.  OPTION. 

1 32  (Ey.)  Where  a  part  of  a  precinct  was 
transferred  from  one  county  to  another  after 
a  general  election  and  before  a  petition  for  a 
local  option  election  in  the  former  county,  the 
petition,  under  Ky.  St  {  2654,  need  only  be 
signed  by  a  number  equal  to  25  per  cent,  of 
the  voters  at  the  general  election  still  living 
in  the  part  of  the  precinct  remaining*  in  the 
county. — Gover  v.  Newton,  157  S.  W.  716. 

One  signing  a  petition  for  a  U)cal  option  elec- 
tion may  withdraw  his  name  at  any  time  l>e- 
fore  the  petition  is  acted  on. — Id. 

Where  the  county  court,  on  a  petition  for 
a  local  option  election,  appointed  a  commis- 
sioner to  hear  evidence  on  the  number  of  vot- 
ers voting  at  the  preceding  general  election, 
a  petitioner  was  not  deprived  of  his  right  to 
withdraw  his  name;  there  being  no  consent 
to  the  hearing  of  the  evidence.— Id. 

TV.  IIOENBES  AND  TAXES. 

{45  (Tex.)  Acts  1909,  c.  20,  {  1  (Rev.  Civ. 
St  1911,  art.  7479),  as  to  taxation  of  one  pur- 
suing the  business  of  selling  intoxicants  in  ter- 
ritory where  it  is  prohibited  by  local  option 
vote,  being  highly  penal,  is  to  l>e  strictly  con- 
strued against  the  state.— State  t.  Texas  Brew- 
ing Co.,  157  S.  W.  1166. 

{  53  (Tex.)  Sales  are  in  T.  county  so  as  not 
to  subject  one  to  the  occupation  tax  of  pursu- 
ing the  business  of  selling  intoxicating  liquors 
in  C.  county,  where  he  sends  circulars  from 
T.  county  to  C.  county,  soliciting  orders,  and 
on  orders  being  received  delivers  the  liquor  in 
T.  county  to  the  buyer  or  to  a  carrier  for  him, 
the  seller  not  undertaldng  to  deliver  in  C. 
county.— State  v.  Texas  Brewing  Co.,  167  S. 
W.    1166. 

VL   OFFENSES. 

{  138  (Ky.)  In  view  of  the  Webb-Kenyon  Act 
divesting  intoxicating  liquors  of  their  inter- 
state character,  the  guilt  of  a  carrier  of  an  in- 
terstate .shipment  of  liquor  for  delivery  in  a 
local  option  territory  is  a  question  of  fact  de- 
pending on  whether  the  person  receiving  the 
liquor  intended  to  use  it  in  violation  of  law  or 
not — Adams  Express  Co.  v.  Commonwealth, 
157  S.  W.  908. 

i  139  (Ky.)  It  is  not  unlawful  for  one  to  use 
intoxicating  liquor  or  to  have  the  same  in  his 
possession  for  i>ersonal  use. — Adams  Express 
Ck).  V.  Commonwealth,  157  S.  W.  008. 

{  152  (Mo.App.)  To  be  protected  in  sale  of 
intoxicants  under  Rev.  St  1909,  (  6781,  as  to 
sale  by  druggists,  on  a  ptiysician's  certificate, 
one  must  be  a  registered  pharmacist,  or  have 
one  in  his  employ;  and  it  is  not  enough  that 
be  is  licensed  as  a  merchant  or  has  a  physi- 
cian with  him.— State  v.  O'Kelley,  157  S.  W. 
1055. 
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i  155  (Ho.App.)  Druggists  may  sell  intoxi- 
cating liquor  on  written  prescription  issued  by 
a  regularly  registered  and  practicing  physician, 
as  provided  by  Rev.  St.  1909,  g  5781,  even  in 
counties  where  local  option  is  in  force.— State 
V.  O'Kelley,  157  S.  W.  1055. 

A  physician's  prescription  is  not  dated  and 
signed,  as  required  by  Rev.  St.  1909,  §  5781, 
to  authorize  sale  of  intoxicants  thereon  by  a 
druggist;  the  signing  being  merely  "E.  S.  M. 
D."  and  "date  4-15°'— Id. 

Vm.   OBIMINAX.  PBOSEOUTIOnS. 

{205  (Tex.Cr.App.)  In  view  of  Acta  30th 
Leg.  Ist  Called  Sess.  c.  8,  an  indictment  charg- 
ing the  offense  of  selling  intoxicating  liquors  in 
local  option  territory  held  to  sufSciently  charge 
that  the  territory  in  question  was  prohibition 
territory,  without  averring  that  the  election 
was  a  legal  and  valid  one. — Monroe  v.  State, 
157  S.  W.  154. 

§205  (Tex.Cr.App.)  An  affidavit  charging  a 
violation  of  the  local  option  law  need  not  al- 
lege that  the  sale  of  liquor  was  unlawful. — 
Giles  V.  State,  157  S.  W.  943. 

§  205  (Tex.Cr.App.)  An  indictment  charging 
an  illegal  sale  after  the  adoption  of  prohibition, 
which  does  not  allege  when  prohibition  was 
adopted,  charges  prima  facie  a  felony  when  the 
offense  was  committed  after  the  felony  statute 
went  itfto  effect— Jackaon  v.  State,  157  S.  W. 
1196. 

{210  (Ky.)  An  indictment  charging  an  ex- 
press company  with  bringing  intoxicating  liq- 
uor from  a  sister  state  into  local  option  terri- 
tory in  violation  of  Ky.  St.  {  2569a,  need  not 
refer  to  the  Webb-Kenyon  Act  or  incorporate 
any  of  its  provisions. — Adams  Express  Co.  v. 
Commonwealth,  157  S.  W.  908. 

i  223  (Tex.Cr.App.J  A  conviction  for  violat- 
ing the  prohibition  law  in  any  county  or  sub- 
division thereof  cannot  be  sustained,  in  the 
absence  of  proof  that  prohibition  was  adopted 
and  in  force  at  the  time  of  the  alleged  viola- 
tion.—Jackson  V.  State,  167  S.  W.  1196. 

S  239  (Tex.Cr.App.)  In  a  prosecution  for  pur- 
suing the  business  or  occupation  of  selling  in- 
toxicating liquors  in  violation  of  the  prohibitory 
law,  an  instruction  that  "occupation"  and 
"business"  meant  a  calling  or  vocation  by 
which  one  procures  a  living  or  obtains  wealth 
was  a  sufficient  definition. — Anderson  v.  State, 
157  S.  W.  150. 

{ 239  (Tex.Cr.App.)  In  a  prosecation  for  en- 
gaging in  the  business  of  selling  intoxicating 
liquors  in  prohibition  territory,  in  violation  of 
I'en.  Code  1911,  arts.  589,  591,  an  instruction 
making  the  question  depend  on  whether  ac- 
cused had  made  two  sales,  and  which  did  not 
require  the  jury  to  believe  from  all  the  evi- 
dence that  be  pursued  such  business  in  addi- 
tion to  making  two  sales,  was  erroneous. — Bird 
v.  State,  157  S.  W.  479. 

{  239  (Tex.Cr.App.)  A  clerical  error  in  an  in- 
struction on  a  trial  for  violating  the  local  op- 
tion law,  arising  from  a  mistake  in  stating  the 
year  of  the  offense  charged,  held  not  misleading. 
—Giles  V.  State,  157  S.  W.  943. 

i  239  (Tex.Cr.App.)  The  court  on  a  trial  for 
the  sale  of  intoxicating  liquor  in  alleged  pro- 
hibition territory  can  only  charge  that  prohibi- 
tion is  in  force  where  proof  has  been  made  of 
the  orders  for  the  election  of  the  commission- 
ers' court  declaring  the  result  in  favor  of  pro- 
hibition, and  putting  prohibition  in  force,  and 
of  the  publication  of  the  order  putting  pro- 
hibition in  force.— Jackson  v.  State,  157  S.  W. 
1196. 

INTOXICATION. 

See  Railroads,  {§  325,  351. 

ISSUES. 

Bee  Appeal  and  Error,  |  171. 


JOINDER. 

See  Indictment  and  Infoimation,  |  132. 

JOINT  TENANCY. 

See  Tenancy  in  Common. 

JUDGES. 

See  Courts,  {  42 ;   Justices  of  the  Peace. 

JUDGMENT. 

See  Appeal  and  Error,  |{  1018,  1048;  Bail,  f 
77;  Criminal  Law,  |  1184;  Dismissal  and 
Nonsuit ;  Divorce,  i  332;  Eminent  Domain,  f 
243;  Execution;  Executors  and  Administra- 
tors, {  315 ;  Limitation  of  Actions,  i  84 : 
Lis  Pendens,  {§  11,  22,  25 ;  Mechanics'  Liens. 
t  214 ;  Telegraphs  and  Telephones,  {  66;  Tres- 
pass to  Try  Title,  i  47. 

X.  katube  AKPESsEimAM  nr 

OENEKAIi. 

I  18  (Mo.App.)  No  valid  judgment  can  be  en- 
tered under  a  petition  which  states  no  cause 
of  action. — Jones  v.  AIL  Bennett  Lnmber  Co., 
157   S.  W.  864. 

H.   BT  CONFESSION. 

{46  (Mo.App.)  Where  a  power  of  attorney 
authorized  the  attorney  to  waive  and  relea.<M> 
all  errors  which  might  intervene  in  a  proceed- 
ing to  confess  judgment,  the  fact  that  the  at- 
torney in  his  cognovit  waived  the  right  of 
appeal  was  not  a  material  variance. — Jarrett 
v.  Sippely,  157  S.  W.  975. 

Where  a  negotiable  note  contained  a  power 
of  attorney  authorizing  confession  of  judgment 
in  favor  of  the  payee,  the  power  was  effective 
to  authorize  confession  in  favor  of  an  indorsee. 
—Id. 

1 60  (Mo.App.)  Judgment  by  confession  un- 
der a  cognovit  by  an  attorney  for  the  defend- 
ant, against  the  maker  of  a  note  containing 
power  to  an  attorney  of  a  court  of  record,  hrld 
to  sufficiently  show  that  the  attorney  who 
signed  the  cognovit  was  an  attorney  of  a  court 
of  record.— Jarrett  v.  Sippely,  157  S.  W.  9V5. 

{63  (Mo.App.)  Under  Hurd's  Rev.  St.  lU. 
1912,  c  110,  {  88,  a  judgement  by  confession  on 
a  note  payable  in  Illinois  was  properly  en- 
tered by  the  clerk  in  vacation  without  any 
order  of  court— Jarrett  v.  Sippely,  157  S.  W . 
975. 

VI.   ON  TBIAI.  OF  ISSUES. 

(A)  Rendition,  Form,  and  ReQnlsltea  la 
General. 

S  194  (Mo.)  In  an  action  to  collect  special 
tax  bills,  where  the  answer  asked  that  the 
bills  be  canceled  as  a  cloud  upon  title,  a  decree 
awarding  a  lien  upon  the  land  of  the  defend- 
ants need  not  expressly  dispose  of  the  defend- 
ants' prayer  for  affirmative  relief. — ^Perkinson 
V.  Weber,  147  S.  W.  961. 

{  196  (Ky.)  Setting  up  a  defect  of  parties,  if 
well  taken,  furnishes  a  ground  for  an  order  of 
court  requiring  the  additional  parties  to  be 
joined  on  pain  of  dismissal  without  prejudice, 
but  is  not  a  ground  for  a  judgment  in  bar. — 
Higdon  V.  Wayne  County  Security  Co.,  157  S. 
W.  708. 

{  197  (Tex.Oiv.App.)  Where  the  trial  court 
held  that  no  relief  could  be  granted  in  a  croes- 
action  by  certain  defendants,  because  of  insuf- 
ficiency of  the  evidence,  it  should  have  rendered 
judgment  on  the  merits  against  the  cross-peti- 
tioners, instead  of  dismissing  the  croas-action 
without  prejudice.— Reeves  t.  Bomar,  157  S. 
W.  275. 

{217  (Tex.Civ.App.)  A  judgment  for  defend- 
ants removing  a  cloud  from  title  and  that  plain- 
tiff suing  to  remove  a  cloud  on  his  title  shall 
take  nothing  against  defendants  or  either  of 
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them,  in  a  suit  by  an  heir  a^nat  coheirs  and 
the  administrator,  is  a  final  judgment  as  to  all 
the  parties,  though  it  inadvertently  omits  the 
name  of  the  administrator. — Straight  t.  Good- 
win, 157  S.  W.  425. 

(C)  ConformltT   to    FroceBa,    Pleadlnva, 
Froots,  »nd  Verdict  or  FlndlnKB* 

§  25I'  (Tex.Civ.App.)  Where  the  most  that  ap- 
pears from  the  pleadings  and  the  agreement  of 
the  parties  filed  in  trespass  to  try  title  is  that 
there  was  a  dispute  between  the  parties  as  to 
the  location  of  a  line  separating  lands  owned 
by  them,  what  the  dispute  is  not  appearing, 
they  do  not  present  an  issue  to  try,  and  do  not 
Rupport  a  judgment  determining  the  boundary 
line.— Cramer  v.  Barfield,  157  S.  W.  256. 

§  252  (Tex.Ciy.App.)  In  trespass  to  try  title 
against  an  administrator,  where,  pending  the 
suit,  the  administrator,  sold  the  land  and  the 
purchaser  was  made  a  party  thereto,  the  court 
under  the  prayer  for  general  relief  could  cancel 
the  administrator's  deed  upon  finding  that  the 
administrator  had  no  title.— Groesbeck  v.  Wieet, 
157  S.  W.  258. 

§  253  (Tex.Civ.App.)  Where  plaintiff  sued  for 
$1,900  and  alleged  that  $800  of  it  was  secured 
by  mortgage  on  a  stallion,  it  was  error  to  al- 
low a  foreclosure  on  the  stallion  for  the  whole 
amount  sued  for.— Whitten  v.  Whitten,  167  S. 
W.  277. 

S  253  (Tex.Civ.App.)  Where,  in  an  action  to 
try  title,  defendant  s  cross-bill  did  not  claim 
an  item  for  delinquent  taxes  against  the  cross- 
defendant,  defendant's  grantor,  defendant  was 
not  entitled  to  recover  such  item.— Wood  v. 
Warren,  157  S.  W.  301. 

i256  (Tex.Civ.App.)  The  jadgment  must  fol- 
low the  verdict. — Johnson  v.  Gary,  157  S.  W. 
237. 

The  verdict  fixing  the  boundary  in  trespass 
to  try  title  should  definitely  locate  the  bound- 
ary fine,  and  a  verdict  which  merely  recited 
that  the  jury  "find  a  verdict  for  plaintiff'  was 
insufficient  to  support  a  judgment  describing 
the  boundaries  as  described  in  the  petition.— Id. 

IX.  opENnro  OB  vaoatino. 

1 342  (Mo.App.)  The  court  has  no  authority 
to  set  aside,  upon  motion,  a  judgment  rendered 
at  a  former  term  against  parties  who  were  not 
served.— Matthews  v.  Stephenson,  157  S.  W. 
887. 

X.  EQUITABIiE  REI.IEF. 

(B)   Jnrlsdtctlon  and  Proeeedlasa. 

§  460  (Ky.)  In  a  suit  to  set  aside  a  judg- 
ment, a  petition  failing  to  show  that  the  judg- 
ment was  recovered  as  the  result  of  unavoida- 
ble casualty  or  mistake  in  preventing  plaintiff 
from  making  a  defense,  and  also  failing  to  show 
that  plaintiff  bad  or  could  make  any  defense  ,to 
the  action,  held  demurrable.— Beasly  v.  Furr, 
157  S.  W.  10. 

§461  (Mo.App.)  In  an  action  in  equity  to 
cancel  a  judgment  on  a  note  in  favor  of  an 
innocent  indorsee,  which  judgment  had  subse- 
quently been  assigned  to  the  payee,  on  the 
ground  of  fraudulent  representations,  plaintiff 
was  not  entitled  to  a  cancellation  of  the  judg- 
ment by  merely  showing  a  failure  of  considera- 
tion for  the  note. — Boatright  v.  Kaylor,  157  S. 
W.  657. 

XI.   0OI.UiTEBAI.  ATTACK. 
(A)  Jndannenta    Impeachable    Collaterally, 

§475  (Mo.App.)  The  same  presumptions  of 
validity  must  be  entertained  in  respect  to  the 
judgments  and  orders  of  the  probate  court  in 
matters  relating  to  the  administration  of  es- 
tates as  are  accorded  to  the  judgments  and  or- 
ders of  the  circuit  court — State  ex  rel.  Gardi- 
ner V.  Dickmnnn,  157  S.  W.  1012. 


Xm.  MEBOEB  AND  BAB  OF  CAUSES 

OF  ACTION  AND  DEFENSES. 

(A)    JndvmentB   Operative  aa   Bar. 

§  574  (Mo.App.)  A  memorandum  opinion  of 
the  trial  judge  is  not  a  finding  of  facts  un- 
der the  statute,  and  is  not  available  as  res 
J'udicata  on  the  matters  therein  referred  to. — 
rianagan  v.  Lazerine,  157  S.  W.  824. 

(B)   Canaea  of  Action  and  Defenaea  Merc- 
ed, Barred,  or  Concluded. 

§  593  (Mo.App.)  The  principal  and  all  inter- 
est due  on  a  note  merged  in  a  judgment  based 
thereon,  and  the  maker  cannot  thereafter  be 
sued  for  part  of  the  interest  not  claimed  in  the 
action. — Merchants'  Nat.  Bank  v.  Witmer,  157 
S.  W.  811. 

§  598  (Ky.)  Where  a  bridge  abutment  which 
caused  plaintiffs  land  to  be  overflowed  was  per- 
manent, all  damage  to  the  land  resulting  there- 
from must  be  recovered  in  a  single  action. — 
Chesapeake  &  O.  Ry.  Co.  v.  Robbing,  157  S.  W. 
903. 

§  617  (Ky.)  A  defendant  in  a  suit  to  quiet  title 
to  a  tract  of  land  may  confine  his  defense  and 
counterclaim  to  that  tract,  and  need  not  litigate 
with  plaintiff  title  to  another  tract,  though  cov- 
ered py  the  deed  under  which  he  claims  the 
tract  in  controversy,  and  he  may,  in  a  subsequent 
action,  assert  title  to  the  other  tract— Newman 
V.  Newman,  157  S.  W.  381. 

XIV.   OONOI.1ISIVENESS  OF  ADJUDI- 
CATION. 

(A)   JndKmenta    Conclnalve  In   General. 

§  663  (Mo.)  Where  the  issue  of  heirship  was 
determined  in  plaintiff's  favor  in  a  prior  suit 
by  her  against  defendants  and  others  to  decide 
that  issue,  the  judgment  was  conclusive  in  a 
subsequent  suit  by  plaintiff  to  partition  a  por- 
tion of  the  ancestor's  realty,  where  the  judg- 
ment was  admitted  without  objection,  though  it 
had  not  been  affirmed  on  appeal  when  offered 
in  evidence.— Vantine  v.  Butler,  157  S.  W.  588. 

(O  Mattera  Coneladed. 

§713  (Tex.Civ.App.)  All  matters  put  in  liti- 
gation by  the  pleadings  and  which  could  have 
been  adjudicated  in  the  suit  are  concluded  by 
the  judgment— Whitman  v.  Aldrich,  157  S.  W. 
464. 

§  732  (Tex.Civ.App.)  A  judgment  in  a  former 
suit,  which  affirmatively  shows  that  its  effect 
is  limited  to  lands  derived  through  one  con- 
veyance, is  not  conclusive  between  the  same 
parties  as  to  lands  derived  through  .a  different 
conveyance,  though  such  lands  were  within  the 
pleadings  in  the  former  case. — Whitman  v.  Al- 
drich, 157  S.  W.  464. 

XVn.  FOBEION  J1TDOMENTS. 

§  8 1 5  (Mo.App.)  A  judgment  by  confession, 
entered  in  Illinois,  having  been  held  to  import 
verity  and  not  subject  to  defenses  in  that  state, 
it  was  entitled  to  the  same  force  and  effect 
when  sued  on  in  Missouri. — Jarrett  v.  Sippely, 
157  S.  W.  075. 

JUDICIAL  NOTICE. 

See  Criminal  Law,  §  304;   Evidence,  §§  20,  29. 

JUDICIAL  POWER. 

See  Constitutional  Law,  §§  68,  70. 

JUDICIAL  SALES. 

See  Appeal  and  Error.  §  1011 ;  ExecutiODjI  261 ; 
Executors  and  Administrators,  §§  327-390; 
Lis  Pendens,  §  11 ;    Public  Lands,  §  54. 

§  19  (Tex.Civ.App.)  Persons  to  whom  prop- 
erty was  struck  off  at  judicial  sale  held  not 
bound  by  the  purchase  unless  the  person  as- 
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auming  to  bid  in  HkeiT  behalf  was  authorized. — 
Richards  ▼.  B.  V.  &  J.  F.  O'Neal,  157  8.  W. 
302. 

JURISDICTION. 

See  Appeal  and  Error,  fS  47,  454,  498 ;  Costs, 
I  216;  Courts;  Criminal  Law,  i  101;  In- 
junction, S  148;    Justices  of  the  Peace,  {  44. 

JURY. 

See  Criminal  Law,  {{  857,  1023,  1091,  1103, 
1166%;  Grand  Jury;  New  Trial,  {  143;  Tri- 
al, §1  139-339. 

Z.  NATUBE  AXS  OONSTXTirnOir  OF 

f  7  (Ky.)  It  was  within  the  trial  eonrt's  dis- 
cretion on  a  trial  for  homicide,  after  denying 
a  motion  for  change  of  venue,  to  send  an  order 
for  a  venire  from  which  the  jury  was  to  be 
made  up  to  another  county. — Daniel  v.  Com- 
monwealth, 157  S.  W.  1127. 

It  was  not  an  objection  to  summoning  a  jury 
from  another  county  that  jurors  from  the  same 
county  with  their  knowledge  of  the  witnesses 
would  have  been  better  able  to  Judge  of  their 
credibility.— Id. 

ZZ.  BIOHT  TO  TBIAI.  BT  XDBT. 

S29  (Tenn.)  Under  Const,  art  6,  |  14,  for- 
bidding fines  exceeding  $50  unless  assessed  by 
a  jury,  a  person  indicted  under  Acfa  1909,  c.  1, 
for  selling  intoxicating  liquors  within  four 
miles  of  a  scboolhouse,  who  waived  a  jury  trial, 
could  not  be  sentenced  by  the  trial  judge  to  pay 
a  fine  of  more  than  $50.— Metzner  v.  State,  157 
S.  W.  69. 

The  defendant  in  a  misdemeanor  case  may 
waive  a  jury  triaL — Id. 

{3(  (Ky.)  Under  Civ.  Code  Prac.  {  11,  pro- 
viding for  the  transfer  of  issues  to  the  equity 
docket  on  motion,  consent,  etc.,  of  parties,  held 
that, 'where  the  issue  in  an  action  fgr  damages 
and  for  an  injunction  was  whether  plaintiff 
had  title  to  the  land,  a  transfer  to  the  equity 
docket  deprived  defendant  of  his  right  to  a 
trial  by  jury. — Higdon  v.  Wayne  County  S«- 
curity  Co.,  157  S.  W.  708. 

XV.  suMMONnro,  attendance,  dis- 

OHABOE.  ANB  GOMPEN- 
8ATXON. 

§70  (Tei.Cr.App.)  Where  a  charge  of  mur- 
der in  the  first  degree  has  been  reduced  by  the 
district  attorney  to  a  lesser  degree,  the  defend- 
ant is  not  entitled  to  have  a  special  venire  sum- 
moned, but  may  be  required  to  select  a  jury 
from  a  panel  for  the  week.— Clay  v.  State,  157 
S.  W.  164. 

{72  (Ky.)  Under  Ky.  St  {  2447,  authoriz- 
ing the  judge,  when  the  panel  has  been  ex- 
hausted by  challenge,  to  supply  jurors  by  draw- 
ing from  the  drum  or  wheel  case,  or  by  direct- 
ing the  sheriff  to  summon  bystanders,  the  court 
in  its  discretion  may  direct  the  summoning  of 
bystanders.- Thorman  t.  Commonwealth,  157 
S.  W.  919. 

V.  COMPETENOT  OF  XDBOBS,  OHAIi. 
UBNOES,  AND   OBJECTIONS. 

S  90  (Tex.Cr.App.)  The  gustaining  of  the 
state's  challenge  to  a  juror  because  his  sister 
had  married  accused's  brother  was  not  errone- 
OU&— Holmes  v.  State,  157  S.  W.  487. 

!  105  (Tenn.)  Under  Shannon's  Code,  §§  5801, 
5804,  5810,  5818,  governing  the  selection  of  ju- 
ries, a  venireman  who  believes  in  the  enforce- 
ment of  the  law  prohibiting  the  sale  of  intoxi- 
cants outside,  bnt  not  within,  the  city,  is  not 
competent  as  a  juror  in  a  prosecution  for  an 
illegal  sale  for  a  sale  outside  of  the  city. — Tur- 
ner V.  State,  157  S.  W.  67. 

{  1 20  (Mo.)  On  motion  challen^ng  array  and 
panel  on  the  ground  of  discrimination  against 
negroes  in  selecting  jurors,  evidence  that  900 


negroes,  qualified  for  Jnry  service,  liad  never 
been  drawn,  and  proof  of  the  number  of  ne- 
groes in  the  county  was  properly  rejected  as 
merely  proving  discrimination  in  tiie  past  with- 
out tending  to  prove  discrimination  in  the  par- 
ticular panel  from  which  a  jnnr  was  drawn.— 
State  T.  Thomas,  157  S.  W.  330. 

JUSTICES  OF  THE  PEACE 

See  Criminal  Law,  f  168;   Peijnry,  U  9,  29, 
32. 

m.  OTVUi    J1TBISDICTIOH    AND    AU- 
THOBITT. 

(44  (Tex.Civ.App.)  Where  plaintiff  sued  be- 
fore a  justice  for  breach  of  a  contract  of  em- 
ployment and  to  enforce  a  lien  on  property  ex- 
ceeding S2(X)  in  value,  but  dismissed  the  latter 
claim  before  trial,  the  court  properly  overruled 
the  plea  to  the  jurisdiction. — Iowa  Hfg.  Go.  v. 
Taylor,  157  S.  W.  171. 

{58  (Mo.App.)  An  objection  that  the  record 
of  the  case  before  a  justice  of  the  peace  did  not 
reveal  that  he  was  such  justice  for  the  district 
in  which  he  assumed  to  act  was  untenable, 
where  it  appeared  from  the  complaint  that  be 
was  justice  for  such  district,  and  that  the  com- 
plaint was  made  to  him  as  such. — Barry  v.  Ban- 
nerman.  157  S.  W.  853. 

IT.   PBOOEDtTBE   IN   OTVXEi   CASES. 

{{  73,  74  (Tex.Civ.App.)  Overruling  of  a  plea 
of  privilege  interposed  by  defendant  in  justice's 
court  is  waived  by  his  subsequently  filing  a 
cross-action.— Keeling  &  Field  v.  Walter  Con- 
nally  &  Co.,  157  S.  W.  232. 

{77  (Mo.App.)  Where  the  justice  court  had 
jurisdiction  of  a  lien  suit,  a  judgment  in  favor 
of  the  lien  claimants  will  be  heia  to  have  cun-r. 
the  omission  of  proper  parties,  where  no  ob- 
jection on  the  score  of  defect  of  parties  was 
made  before  judgment— Hughes  Bros.  Paint  & 
Hardware  Co.  v.  Prewitt  157  S.  W.  120. 

{91  (Mo.App.)  A  statement,  in  an  action  on 
a  life  insurance  policy  begun  in  justice  court, 
held  sufficient  to  entitle  the  plaintiff  to  relief 
where  he  proceeded  on  the  theory  that  he  was 
beneficiary,  though  the  policy  was  not  issued 
to  him,  and  he  was  merely  assured  by  the  in- 
surer's agent  that  he  could  collect  the  proceeds. 
— Wallace  v.  Prudential  Ins.  Co.  of  America, 
157  S.  W.   1028. 

1 98  (Mo.App.)  The  beneficiary,  sning  upon  a 
life  insurance  policy  in  a  justice  court,  is  enti- 
tled to  the  interest  provided  by  Rev.  St  1909, 
{  7179,  without  special  prayer  for  interest  in 
his  petition,  under  Rev.  St  1909,  {}  7412. 
7413,  providing  tbat  a  written  instrument  upon 
which  the  plaintiff's  claim  is  based  shall  be  filed 
with  the  justice  as  the  foundation  of  bis  ac- 
tion.— Coscarella  t.  Metropolitan  Life  Ins.  Co- 
157  S.  W.  873. 

{  128  (Tex.Civ.App.)  Where  plaintiff's  home- 
stead was  sought  to  be  subjected  to  the  payment 
of  .a  void  justice's  judgment  against  her,  she  was 
entitled  to  an  injunction  to  restrain  the  sale 
of  the  homestead,  but  not  to  have  the  judgment 
declared  void.— Rainwater  v.  Gwaltney,  157  S. 
W.  1101. 

{  ISO  (Mo.App.)  Where  one  defendant  did  not 
appeal  from  an  adverse  judgment  in  justice 
court  such  judgment  Is  conclusive  upon  bim, 
though  his  codpfendant  appealed  to  the  rircult 
court.— Hughes  Bros.  Paint  &  Hardware  Co^  t. 
Prewitt  157  S.  W.  120. 

V.  BEVIEW   OF  PBOOEEDINOS. 

(A)  Appeal   and   Error. 

{  155  (Mo.App.)  Rev.  St  1909,  {  7042.  rel- 
ative to  service  of  process  on  foreign  insurance 
companies,  does  not  make  such  companies  ■ 
resident  of  every  county  within  the  statute 
relative  to  the  time  for  appealing  from  justice 
court,  and  hence  under  section  7568  such  corn- 
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panies  have  20  days  within  which  to  appeal. — 
Spangler  v.  Ridgeley  Protective  Aas'n,  157  S. 
W.  667. 

I  174  (Mo.App.)  Owing  to  the  liberality  per- 
mitted in  making  amendments  in  the  justice 
court  where  technical  formality  is  not  required, 
an  amendment  to  a  petition  on  appeal  to  the 
circuit  court  from  a  justice's  court,  whereby 
plaintiff  changed  his  action  from  one  on  an  ac- 
count to  one  on  an  account  stated,  does  not  con- 
stitute a  departure.— Borltowski  t.  Janiclce,  157 
a  W.  126. 

JUSTIFIABLE  HOMICIDE. 

See  Homicide,  U  109-122. 

KNOWLEDGE. 

See  Master  and  Servant)  H  173,  234. 

LACHES. 

See  lia  Pendens,  {  26. 

LANDLORD  AND  TENANT. 

See  Appeal  and  Error,  {{  376,  1099 ;  Contracts,. 
if  9,  10;  CorporaUons,  i§  30,  657;  Dower; 
Evidence,  i  441;  Frauds,  Statute  of,  U  68, 
129;  InjuncUon,  i  103;  Pleading,  {  433; 
Principal  and  Surety,  S  119;  Railroads,  { 
134 ;   Replevin,  S  10. 

n.  ZJBASES  AHD  AOKEEKENTB  IIT 

GEITEBAIi. 

(A)  BeanUltea  and  Valtdltr. 

1 29  (Mo.App.)  A  lease  of  property  for  use  as 
a  bawdyhouse,  drawn  in  the  form  of  a  contract 
of  sale  to  avoid  the  consequences  of  making  a 
lease,  is  illegal— Hodaon  v.  Walker,  167  S.  W. 
104. 

UJ.  LAlTDIiOItD'S  TITZ£  AND  B£- 

VEK8ION. 

(B)  Batoppel  of  Tenmat. 

1 66  (Tex.CiT.App.)  Where  one  claiming  land 
under  the  statutes  of  5  and  10  year  limitations 
was  in  possession  under  a  lease,  his  possession 
was  not  adverse  to  the  landlord.— Whitman  v. 
Aldrich,  167  S.  W.  464. 

XV.  TERMS   FOB  TEARS. 

(O)  Bxtenelons,  RenevralB,  and  Option*  to 

Farchniie  or  Sell. 

1 86  (Tex.Civ.App.)  An  agreement  by  a  lessor 
with  a  lessee  in  possession  and  paying  a  fixed 
annual  rent  that  the  lessee  might  have  the 
premises  as  long  as  he  paid  the  rent  is  without 
consideration.— HiU  v.  Hunter,  157  S.  W.  247. 

V.  TEKANOIES  FRplC  TEAK  TO  TEAR 
AND  MONTH  TO  MONTH. 

I  1 14  (Tex.Civ.App.)  Where  a  leasee  held  over 
after  a  yearly  tenancy  nnder  an  agreement  that 
he  might  have  the  premises  as  long  as  he  paid 
the  rent,  the  tenancy  is  from  year  to  year  and 
not  a  perpetual  tenancy. — Hill  v.  Hunter,  167 
S.  W.  247. 

{115  (Mo.App.)  A  tenant  from  month  to 
month  under  a  monthly  rental,  who  receives  30 
days'  notice  to  quit  or  to  continue  in  possession 
under  an  increased  rental,  and  who  on  the  1st 
day  of  the  month  after  the  expiration  of  the 
30  days  tenders  the  rental  under  the  original 
tenancy,  and  dissents  from  the  landlord's  de- 
mand for  additional  rent,  does  not  impliedly 
consent  to  a  new  lease  at  an  increased  rental. — 
Flanagan  v.  Lazerine.  157  S.  W.  824. 

}  1 1 6  (Mo.App.)  A  notice  by  a  landlord  to  a 
tenant  from  month  to  month,  which  requires 
the  tenant  to  surren'der  the  premises  on  a  des- 
ignated  date  unless  he  desires   to  continue  as 


tenant  at  an  increased  rental  specified,  does  not 
terminate  tiie  tenancy  under  Rev.  St.  1909,  { 
7883.  requiring  a  month's  notice  in  writing  to 
terminate  a  tenancy  from  month  to  month. — 
Flanagan  v.  Lazerine,  157  S.  W.  S24. 

VH.   FRESaSES  AND  ENJOTMENT 
AND   USE  THEREOF. 

(B)  PoaaeaaloB,  JBaJorment,  and  Vae. 

{  129  (Tex.Civ.App.)  A  showing,  in  an  action 
for  damages  for  withholding  possession  of  leased 
premises,  that  the  lessee  had  conducted  a  sim- 
ilar business  in  the  city,  and  that  its  old  cus- 
tomers had  promised  to  renew  their  patronage 
in  defendants'  building  which  was  as  well  lo- 
cated as  the  other  building,  held  not  sufficient  to 
authorize  damages  for  profits  lost  by  being  de- 
prived of  the  use  of  the  building;  such  item 
being  too  uncertain  and  speculative. — Walter 
Box  Co.  V.  Blaclcburn,  167  8.  W.  220. 

In  an  action  for  damages  for  withholding  pos- 
session of  leased  jpremises,  plaintiff  could  recov- 
er the  amount  paid  its  manager  while  kept  from 
neing  the  storeroom,  where  it  employed  him  im- 
mediately after  making  the  lease  with  defend- 
ants, and  his  services  were  reasonable  and  nec- 
essary, and  defendants  knew  when  the  building 
waa  rented  that  the  business  would  l>e  conducted 
by  employes,- Id. 

(B)  lajnrlea  from  Oanserona  or  DofeotlTa 
Condition. 

{  164  (Iito.App.)  Where  a  landlord,  without 
necessity,  essays  to  make  repairs  at  the  request 
of  the  tenant,  and  is  so  negligent  that  the  prem- 
ises are  rendered  dangerous  and  the  tenant  is 
injured,  the  landlord  is  liable  for  the  injury. — 
Finer  v.  Nichols,  157  8.  W.  1023. 

S  167  (Mo.)  The  owner  of  a  group  of  build- 
ings, who  had  leased  a  store,  basement,  and 
stairway  leading  to  the  basement  in  the  rear, 
held  to  owe  no  duty  to  employ^  of  another  ten- 
ant making  use  of  the  rear  door  to  reach  a 
passageway  in  the  rear  to  guard  the  stairway ; 
the  tenant  having  the  exclusive  control  of  the 
access  to  the  stairway.— Bender  v.  Weber,  157 
S.  W.  570. 

Customer  of  tenant  conducting  a  grocer;r  store, 
who  left  the  store  by  the  rear  door  not  intend- 
ed as  a  means  of  access,  held  to  be  a  mere  li- 
censee as  to  the  owner,  and  hence  the  owner 
was  not  liable  for  injuries  sustained  in  falling 
down  a  stairway,  in  the  absence  of  any  act  of 
active  mischief.- Id. 

Vm.  RENT  AND  ADVANCES. 
(A)  RlKhta  and  Uablllttea. 

f  195  (Tex.Civ.App.)  Where  defendant  gave 
notes  for  rent  nnder  a  lease,  the  fact  that  he 
did  not  occupy  the  premises  for  the  whole  term 
was  immaterial.— Pressler  v.  Barreda,  157  8. 
W.  435. 

I  198  (Mo.App.)  Where  a  lessor  re-enters  and 
declares  a  forfeiture  for  tlie  lessee's  failure  to 
pay  rent,  the  rent  then  fully  accrued  is  col- 
lectible, but  rent  which  has  not  fully  accrued  is 
not  recoverable. — Sharon  v.  American  Fidelity 
Co.,  1.^7  S.  W.  972. 

§209  (Tex.Civ.App.)  A  provision  in  a  lease, 
authorizing  a  tenant  to  sublet,  but  providing 
that  the  subletting  should  not  affect  his  liabil- 
ity for  rent,  and  that  the  subtenant  should  also 
become  liable  therefor,  held  to  bind  the  tenant 
for-  the  payment  of  the  rent,  whether  he  sub- 
let the  premises  or  not — Pressler  v.  Barreda, 
157  S.  W.  435. 

In  an  action  on  notes  by  a  tenant  for  rent 
to  accrue,  the  contract  between  defendant  and 
bis  subtenants,  to  which  the  landlord  was  not 
a  party,  was  immaterial. — Id. 

Where  a  lease  authorized  a  tenant  to  sublet, 
and  made  the  subtenants  liable  to  the  landlord 
for  rent,  it  was  the  duty  of  the  tenant,  and  not 
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of  the  landlord,  to  collect  the  rents  from  the 
•ubtenanta.— Id. 

(B)  Actlona. 

{231  (Tez.CiT.App.)  In  an  action  on  rent 
notes,  evidence  held  insufficient  to  show  a  re- 
lease of  the  tenant's  liability  for  rent  on  sub- 
letting the  premises. — Pressler  v^  Barreda,  157 
S.  W.  435. 

In  an  action  for  rent,  evidence  of  the  un- 
sanitary condition  of  the  landlord's  adjoining 
premises,  not  shown  to  have  caused  defendant's 
snhtenants  to  vacate  held  inadmissible. — Id. 

LARCENY. 

See    Criminal    Law,    {    1172;     Embesslement; 
Receiving  Stolen  Goods. 

I.   OFFENSES    AlfD    BESPOXSIBXZJTT 
THEBEFOB. 

{  15  (Mo.App.)  The  fact  that  an  employe  in 
lawful  possession  of  his  employer's  goods  had  no 
authority  to  deliver  tbem  to  a  driver,  another 
employe,  without  checking  tbem  did  not  make 
their  conversion  by  him  and  the  driver,  to  whom 
he  did  so  deliver  them  without  checking,  larceny 
instead  of  embezzlement. — State  v.  Coster,  157 
S.  W.  85. 

Where  an  employe  comes  Into  possession  of 
his  employer's  goods  for  the  purpose  and  with 
the  felonious  intent  to  convert  them  to  his  own 
use,  such  conversion  is  larceny. — Id. 

n.  PBOSEOUTION  AND  PUNISH. 

MENT. 

(A)   Indlotment  and  latoriBatlOB. 

132  (Mo.)  An  information,  charging  the  de- 
fendant with  larceny  from  a  railroad  box  car, 
which  does  not  allege  whether  the  company 
owning  the  goods  was  a  corporation  or  a 
copartnership,  is  fatally  defective  even  in  view 
of  Rev.  St  1909,  g§  5114,  5115,  making  infor- 
mations which  contain  technical  defects  suffi- 
cient, but  providing  that  no  indictment  which 
fails  to  fully  inform  the  defendant  of  the  of- 
fense shall  be  sufficient.— State  v.  HenscheL  1S7 
S.  W.  311. 

i  40  (Ark.)  Evidence  merely  that  defendant 
stole  money,  the  property  of  a  "certain  white 
man,"  is  insufficient  to  sustain  the  allegation  of 
the  indictment  of  the  stealing  of  the  proper^ 
Of  S.— Mcintosh  V.  State,  157  S.  W.  1154. 

(B)  Kvldence. 

{  55  (Mo.)  Evidence  in  a  prosecution  for  horse 
stealing  held  sufficient  to  show  substantial 
proof  of  every  element  required  by  law  to  sus- 
tain a  conviction. — State  v.  Maggard,  157  S.  W. 
354. 

{  64  (Mo.)  Possession  of  recently  stolen  prop- 
erty causes  a  presumption  of  guilt  which  the 
defendant  must  rebut  by  accounting  for  the 
possession.— State  v.  Maggard,  157  S.  W.  354. 

LAST  CLEAR  CHANCE. 

See  Negligence,  {  83;    Railroads,  {  390. 

UW  OF  THE  CASE. 

See  Appeal  and  Error,  {  1099. 

LEASE. 

See  Landlord  and  Tenant. 

LEGACIES. 

See  Wills. 

LEGISLATIVE  POWER. 

See  Constitutional  Law,  {  62. 

LETTERS. 

See  Evidence,  M  213,  81& 


LEWDNESS. 

See  Appeal  aad  Error,  (  1066L 

LEX  LOCL 

See  Insuranoe,  I  147. 

LIBEL  AND  SLANDER. 

See  Appeal  and  Error,  ff  176,  1040;  Evidence, 
i  127;    Pleading,  |  433;    Witneaaes,  i  SIS. 

X.  WOBDS   AND    ACTS    ACTIONABUi, 
AND   UABIUTY   THEBEFOB. 

i  5  (Mo.)  If  a  publication  is  actionable  per 
se,  libelous  intent  and  malice  are  conclusively 
presumed.— Ez  parte  Nelson,  157  S.  W.  794. 

{  5  (Mo.App.)  Where  words  amoontiiig,  under 
the  particular  circumstances  used,  to  a  charge 
of  unchastity  were  falsely  uttered  by  the  de- 
fendant with  intent  to  charge  unchastity,  legal 
malice  is  implied.— Jones  v.  Banner,  157  S.  W. 
967. 

§  7  (Mo.)  A  publication  charging  that  an  at- 
torney engaged  in  criminal  practice  could  have 
no  proper  motive  in  aspiring  to  the  office  of 
district  attorney,  and  that  his  associates  and 
sponsors  were  remnants  of  the  most  degraded 
regime  the  city  ever  knew,  is  not  libelous  per 
se  as  charging  such  attorney  with  the  commis- 
sion of  crime.— Walsh  v.  Pulitzer  Pub.  Co.,  157 
S.  W.  326. 

{ 7  (Mo.App.)  Spoken  words  are  not  action* 
able  per  se  at  common  law  unless  they  impute 
a  crime  or  under  Rev.  St  1909,  I  5424.  unless 
they  impute  unchastity. — Jones  v.  Banner,  157  S. 
W.  967. 

i  i  0  (Mo.)  A  pnblication  stating  that  the  can- 
didacy of  such  a  person  as  plaintiff  for  the 
office  of  district  attorney  should  fill  the  city 
witli  alarm,  followed  by  the  statement  that  he 
has  no  qualifications  for  the  office,  is  not  libel- 
ous per  se,  being  a  mere  criticism  upon  his 
fitness.— Walsh  v.  PuUtzer  Pub.  Co.,  157  S.  W. 
326. 

§  16  (Mo.)  A  publication  charging  that  an 
attorney  engaged  in  criminal  practice  could 
have  no  proper  motive  in  aspiring  to  the  office 
of  district  attorney,  and  that  his  associates  and 
sponsors  were  remnants  of  the  most  degraded 
regime  the  city  ever  knew,  is  not  libelous  per 
se  under  Rev.  St  1909,  {  4818,  not  exposing 
him  to  ridicule.— Walsh  v.  PuUtzer  Pub.  Co., 
157  S.  W.  326. 

{  19  (Mo.App.)  In  determining  whether  spok- 
en words  are  actionable  they  are  construed  in 
the  plain,  popular  sense  in  which  the  rest  of 
the  world  would  understand  them. — Jones  v. 
Banner,  157  S.  W.  967. 

n.  PBIVIX.EGED    COMMUNICATIONS. 
AND  MAXICE  THEBEIN. 

148  (Mo.)  While  the  reputation  or  character 
of  a  candidate  for  public  office  cannot  be  false- 
ly attacked  in  the  newspapers,  yet  it  is  the 
right  of  a  newspaper  to  discuss  his  fitness  for 
the  place  he  seeks  either  by  analysis  of  his  in- 
dividual qualifications  or  by  comparison  with 
other  candidates.— Walsh  v.  Pulitzer  Pub.  Co., 
157  S.  W.  326. 

{51  (Tex.Civ.App.)  Actual  or  express  malice 
must  be  proved  to  authorize  a  recovery  for  a 
defamatory  article  which  is  privileged. — Houston 
Chronicle  Pub.  Co.  v.  McDavld,  157  S.  W.  224. 

IV.  ACTIONS. 

(B)  Parties,  Preliminary  Proeeedtnca,  and 
Pleadtnv. 

i  86  (Mo.)  Where  the  petition  in  an  action 
for  libel  did  not  set  out  words  which  were 
libelous  per  se  or  state  facts  showing  them  to 
be  so.  no  intendments  can  be  indulged  so  as  to 
establish    the     defamatory    character    ol    the 
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words.— Walsh  v.  Pnlitser  Pub.  Co.,  167  S.  W. 
326. 

Where  the  words  have  two  meanings,  one  of 
them  harmless  and  the  other  injurious,  the  in- 
nuendo should  point  out  the  injurious  meaning. 
—Id. 

Rev.  St  1909,  {  1837,  providing  that  it  shall 
not  be  necessary  to  state  in  the  petition  any 
extrinsic  facts  showing  the  application  of  the 
defamatory  words,  did  not  obviate  the  necessity 
of  a  statement  of  sufficient  facts  to  show  that 
the  words  charged  to  be  defamatory  per  se  im- 
puted a  crime  to  plaintiff  or  held  him  up  to 
ridicule  or  contempt — Id. 

Where  words  charged  to  have  been  spoken 
are  not  libelous  per  se,  a  colloquium  is  neces- 
sary to  show  that  they  were  used  in  such  sense 
as  to  render  them  libelous  per  se,  and  a  mere 
innuendo  is  not  enough. — Id. 

I  rOO  (Tex.CiTjLpp.)  One  suing  for  a  libel 
may  not  prove  illness  or  physical  and  mental 
breakdown  as  a  result  of  the  libel  unless  spe- 
cially pleaded  as  special  damages.— Houston 
Chronide  Fob.  Co.  t.  McDavid,  157  S.  W.  224. 

(C)  BjTldenGe, 

{  105  (Mo.App.)  Evidence  that  the  hearers  un- 
derstood spoken  words  to  impute  unchastity  is 
admissible  to  show  that  they  were  spoken  under 
circumMtances  which  gave  them  that  meaning. — 
Jones  T.  Banner,  157  S.  W.  967. 

S  1 12  (Tez.CiT.App.)  The  actual  malice  essen- 
tial to  authorize  a  recovery  for  a  defamatory 
publication  which  is  privileged  may  be  proved 
by  circumstances  showing  wanton  malevolence 
and  reckless  disregard  of  the  rights  of  others, 
including  the  party  injured. — Houston  Chronicle 
Pub.  Co.  V.  McDavid,  157  S.  W.  224. 

(D)  Damases. 

{119  (Tex.Civ.App.)  Mental  angnish  is  a  prop- 
er element  of  damages  for  a  libel. — Houston 
Chronicle  Pub.  Co.  v.  McDavid,  157  S.  W.  224. 

(B)  Trial,  Jndarment,  and  RcTlevr. 

{  123  (Mo.App.)  Oral  statements  that  a  wo- 
man bad  "a  low  nasty  character"  held  sufficient 
to  warrant  the  submission  to  the  jury  of  the 
question  whetherj  under  the  circumstances,  they 
imputed  unchastity.— Jones  v.  Banner,  167  S. 
W.  967. 

The  particular  meaning  of  ambiguons  words 
in  the  circumstances  in  which  they  were  used 
is  a  question  for  the  jury.— lu. 

LICENSES. 

See  Intoxicating  Liquors,  $S  46,  53:  Municipal 
Corporations,  ^  692;  Railroads,  H  274,  282, 
400;   Taxation,  i  li7, 

LIENS. 

See  Action,  J  69;  Animals;  Attorney  and 
Client,  fg  172-190;  Bankruptcy;  Champerty 
and  Maintenance ;  Husband  and  Wife,  §  171 : 
Interpleader,  g  31;  Justices  of  the  Peace,  § 
77 ;    Mechanics'  Liens. 

LIFE  ESTATES. 

See  Deeds,  |i  129,  133 ;   Dower. 

LIFE  INSURANCE 

See  Insurance. 

LIMITATION  OF  ACTIONS. 

See  Adverse  Possession;  Animals;  Death,  gj 
9,  88;   Tenancy  in  Common,  g  15.    . 

X.  STATTTTES   OF  LIMITATION. 

(A)  Nature.  Valldltr.  and  Constractlon  In 
General. 

g  2  (Ky.)  In  an  action  by  a  resident  of  Ken- 
tucky  ior   injuries   sustained    in    Indiana,   Ky. 


St  g  2516,  requiring  such  actions  to  be  brought 
within  one  year,  held  applicable,  and  not  the 
Indiana  statute  of  two  years.— Louisville  &  M. 
R.  Co.  V.  Burkhart,.167  S.  W.  18. 

(B)  Umltatlons    Applicable    to    Partlonlar 
Action*. 

g29  (Ky.)  Where  a  third-  person  paying  a 
mortgage  did  not  take  an  assignment  eitlier  of 
the  mortgage  or  the  note  bo  as  to  acquire  a 
lien  on  the  land,  any  claim  that  he  may  liave 
had  was  barred  by  the  five-year  statute  of  limi- 
tation.—Letton's  Adm'r  v.  Kafferty,  157  S.  W. 
35. 

II.  COMPUTATION  OF  FEBIOD  OF 
LIMITATION. 

(A)  Accrual  of  Rlcltt  of  Action  or  De- 
fense. 

g  55  (Ky.)  A  right  of  action  for  damage  to 
land  by  flooding  it  by  constructing  a  bridge  em- 
bankment would  accrue  only  when  the  property 
owner  could  discover  by  reasonable  diligence 
that  the  erection  of  the  bridge  destroyed  the 
market  value  of  her  property. — Chesapeake  & 
O.  By.  Co.  V.  Bobbins,  157  S.  W.  903. 


(C)  P« 


sal   Dtaabllltiea   and   PrlTlleces. 


g  72  (Ark.)  Under  Kirby's  Dig.  g  6290,  giv- 
ing an  action  for  wrongful  death,  and  provid- 
ing that  action  therefor  should  be  begun  within 
two  years  after  the  death  of  such  person,  held 
that  in  the  absence  of  any  saving  clause,  the 
infancy  of  plaintiffs  at  the  time  the  cause  of 
action  accrued  did  not  postpone  the  running  of 
the  statute. — Anthony  v.  St  Louis,  I.  M.  &  S. 
By.  Co.,  157  S.  W.  394. 

g73  (Ky.)  Act  March  15,  1894,  enlarging  the 
powers  of  married  women  in  the  management 
of  their  separate  estates,  did  not  affect  the  op- 
eration of  Ky.  St  g  2525,  providing  that  limi- 
tations shall  not  run  against  a  married  woman, 
and  hence  during  the  life  of  the  husband  limi- 
tations did  not  run  against  her  action  to  recov- 
er rents  and  profits  collected  by  the  husband 
from  the  wifes  separate  estate. — Smith's  Ex'r 
V.  Johns,  157  S.  W.  2L 

(B)  Abaence,  Nonrealdenoe,  and   Coneeal- 
ntent  of  Verson   or  PropertT. 

g  84  (Tex.Civ.App.)  When  a  defendant  resides 
out  of  the  state  at  the  time  a  cause  of  action 
arises,  such  absence  will  not  interrupt  the  run- 
ning of  limitations. — Jaffray  Realty  Ca  y.  Sol- 
omon's Estate,  157  S.  W.  170. 

Since  an  action  to  revive  a  judgment  did  not 
accrue  until  the  judgment  had  become  dormant, 
where  at  the  time  the  debtor  had  left  the  state, 
his  nonresidence  did  not  suspend  limitations 
against  a  proceeding  to  administer  his  estate 
in  Texas  after  an  action  to  revive  was  barred. 
—Id. 

(F)  Ignorance.  Mlatake.  Tmat,  Fraud,  and 
Concealment  of  Canae  of  Action. 

{  100  (Mo.App.)  In  a  suit  for  fraud  because 
of  the  shortage  in  acreage  in  land  transferred  to 
plaintiff,  an  action  not  brought  for  13  years, 
during  lO  of  which  plaintiff  lived  on  the  land, 
was  barred  by  Rev.  St  1909,  g  1889,  barring 
such  an  action  in  5  years  from  the  discovery  of 
facts  constituting  the  fraud.— Powell  v.  White, 
157  S.  W.  111. 

g  102  (Mo.App.)  The  statute  of  limitations 
can  never  run  aa  between  the  cestui  que  trust 
and  the  trustee,  and  while  in  general  this  rule 
holds  good  only  as  between  the  cestui  que  trust 
and  the  trustee,  and  not  between  the  cestui  que 
trust  and  the  trustee  on  one  side  and  strangers 
on  the  other,  yet  the  statute  does  not  run  be- 
tween a  cestui  que  trust  and  a  trustee  ex  male- 
ficio.— Canada  v.  Daniel,  157  8.  W.  1032. 
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(H)  Oommeneement  of  Actlom  or  Otiier 
Proceedlnar- 

$  121  (Mo.App.)  Where  plaintiff,  doing  busl- 
nesB  under  the  name  "Kansas  City  "View  Com- 
pany," a  nonexistent  corporation,  bronght  suit 
m  that  name,  it  was  proper  for  the  court,  after 
me  running  of  limitations,  to  permit  an  amend- 
ment '  of  the  title  substituting  plaintiff's  indi- 
vidual name,  followed  by  the  words  "doing 
liisiness  as  Kansas  City  View  Company." — 
Bowen  v.  Backner,  167  S.  W.'829. 

I  127  (Mo.App.)  Amendments  are  liberally  al- 
lowed to  save  a  case  from  the  statute  of  limita- 
tions when  the  cause  of  action  is  not  totally 
djanged.— Bowen  v.  Buckner,  157  S.  W.  829. 

S  127  (Tez.CiT.App.)  The  mnning  of  limita- 
tttms  is  stopped  pending  an  action  as  to  the 
c&use  of  action  alleged  in  the  petition,  but  not 
as  to  an  amended  petition  setting  up  a  new 
(atose  of  action  and  asking  for  a  different  or 
inbonsistent  remedy.— San  Antonio  &  A.  P.  Ry. 

%v.  Bracht,  157  S.  W.  269. 
here  the  original  petition  charged  a  carrier 
w^h  negligently  failing  on  request  of  a  shipper 
to  divert  a  car,  an  amended  petition,  declaring 
oA  a  verbal  contract  giving  the  shipper  the 
right  to  sell  his  goods  in  transit  and  on  notice 
to  have  them  diverted  and  delivered  to  the  buy- 
er, stated  a  new  cause  of  action  within  the 
statute  of  limitations. — Id, 

V.  PIXADINO,  EVIDENCE,  TBIAIi, 
AMD  BEVIEW. 

i  179  (Mo.App.)  Where  a  petition  for  wrong- 

t  death  brought  under  an  Illinois  statute  was 
d  after  two  years  and  alleged  that  the  cause 
action  had  been  fraudulently  concealed  in 
It  defendant  had  disclaimed  liability,  but  did 
not  allege  facta  showing  reasonable  diligence  on 
plaintiff's  part  to  discover  the  truth,  the  cause 
(a  action  was  barred  by  limitations. — Diyer  v. 
Olicago  &  A.  R.  Co.,  157  S.  W.  129. 

I  180  (Ark.)  Where  a  complaint  shows  on  its 
Wx  that  the  action  was  not  brought  within  the 
period  of  limitations,  the  defendant  may  de- 
mur.—Anthony  V.  St  Louis,  I.  M.  &  S.  Ry.  Co., 
157  S.  W.  894. 

S  180  (Mo.App.)  Defendant  may  take  advan- 
tage of  the  statute  of  limitations  by  demurrer 
whenever  the  face  of  the  petition  shows  the  bar 
to  be  complete,  but  under  Rev.  St.  1909,  8  1801, 
requiring  a  demurrer  to  distinctly  specify  the 
grounds  of  objection,  it  should  be  a  special  de- 
murrer distinctly  specifying  the  bar  of  the 
statute.— Canada  v.  Daniel,  157  S.  W.  1032. 

LIMITATION  OF  LIABILITY. 

See  Oarrieis,  U  168,  169. 

LIQUOR  SELLING. 

See  Intoxicating  Liquors. 

LIS  PENDENS. 

1 10  (Ky.)  The  prosecution  of  a  suit  with 
reasonable  diligence  is  essential  to  the  continued 
operation  of  the  law  of  lis  pendens,  and  the 
b^efit  of  a  lis  pendens  may  be  lost  by  an  un- 
unal  or  unreasonable  delay  which  is  not  satis- 
mctorily  explained  or  accounted  for.— Roberts  t. 
<&rdwell,  157  S.  W.  711. 

{  1 1  (Ky.)  Where  a  judgment  or  decree  directs 
a  sale  of  property,  it  is  binding  upon  parties 
lirho  may  thereafter  purchase  from  any  of  the 
^rties  to  the  suit,  and  no  transfer  by  a  party 
alter  the  judgment  or  decree  has  been  pro- 
nounced can  prevent  its  enforcement. — Roberts 
v.  Cardwell,  157  S.  W.  711. 

{  22  (Ky.)  Under  the  doctrine  of  lis  pendens, 
the  court  is  entitled  to  proceed  with  an  action 
or  suit  without  taking  notice  of  transfers,  etc., 
pendente  lite,  and  its  final  judgment  or  decree 
may  be  carried  into  effect  notwithstanding  the 
attempted  dealing  with  the  subject-matter  of 


the  action.— Roberts  ▼.  Cardwell,  lOT  S.  W. 
711. 

S  24  (Tex.Civ.App.)  A  purchaser  of  land  from 
an  administrator  after  suit  was  bron^t  against 
the  administrator  to  try  tide  and  notice  of 
the  pendency  thereof  filed  was  chargeable  with 
notice  of  the  title  of  the  plaintiff  in  such  suit, 
although  the  suit  was  not  filed  until  after  tlie 
county  court  ordered  the  sale  by  the  adminis- 
trator, and  although  the  purchaser  was  not 
made  a  party  thereto  until  after  his  purchase. 
— Groeebeck  v.  Wiest,  157  S.  W.  25a 

I  25  (Ky.)  A  Judgment  in  an  action  most  be 
given  the  same  effect  as  if  purchasers  pendente 
lite  had  acquired  no  interest  or  bad  been  par- 
ties from  the  commencement  of  the  proceeding, 
and  their  interests  are  absolutely  concluded  by 
the  final  determination  of  the  suit — Roberts  v. 
Cardwell,  157  S.  W.  711. 

{  26  (Ky.)  Unexplained  delays  in  the  prosecu- 
tion of  a  creditor's  suit  for  the  sale  of  a  dece- 
dent's realty  held  to  make  a  prima  facie  case 
of  laches,  and,  tuless  explained,  to  give  a  pur- 
chaser pendente  lite  title  by  adverse  possession. 
—Roberts  v.  CardweU.  167  S.  W.  711. 

LIVERY  STABLE  KEEPERS. 

See  Nuisance,  §S  3,  33. 

LIVE  STOCK. 

See  Oarrien,  §|  201-280. 

LOANS. 

See  Banks  and  Banking,  U  179,  180. 

LOCAL  OPTION. 

See    Intoxicating   Liqaora. 

LOCO  PARENTIS. 

See  Assault  and  Battery,  {  10. 

LOGS  AND  LOGGING. 

See  Adjoining  Landowners;  Adverse  Posoea 
sion.  Is  85,  115 ;  Boundaries,  i  37 ;  Injunc- 
tion, §  163;  Master  and  Servant,  J  247: 
Mortgages,  i  5 ;  Pleading,  {  8 ;  Set-Olf  and 
Counterclaim,  {  35. 

1 3  (Ky.)  Where  a  contract  for  the  sale  of 
standing  timber  does  not  fix  any  time  vrithin 
which  the  timber  is  to  be  removed,  the  intention 
of  the  parties  may  be  ascertained  from  the  cir- 
cumstances, such  as  the  situation  of  the  parties, 
when  the  contract  was  executed. — Kentucky 
Coal  &  Timber  Development  Co.  v.  CarroU 
Hardwood  Lumber  Co.,  167  S.  W.  1108. 

If  the  circumstances  surrounding  the  exeeutioit 
of  a  deed  reserving  the  timber  show  that  a 
severance  from  the  soil  was  contemplated,  tiUe 
to  the  timber  in  grantor  may  be  defeated  by 
failure  to  cut  and  remove  within  a  reasonable 
time. — ^Id. 

Evidence  in  a  suit  to  enjoin  the  cutting  of 
timber  held  to  make  it  a  jury  question  whether 
a  severance  of  the  timber  from  the  'soil  was 
contemplated  by  the  parties  when  the  deed  re- 
serving title  was  executed. — Id. 

Where  plaintiff  in  a  suit  to  enjoin  defendant 
from  cutting  timber  claimed  titie  to  the  land, 
which  defendant  denied,  plaintiff  could  show 
want  of  title  by  defendant  and  forfeiture  of  the 
timber  by  failure  to  cut  it  within  a  reasonable 
time,  without  expressly  pleading  such  fact. — Id. 

Failure  to  cut  and  remove  standing  timber 
within  14  years  after  its  conveyance  was,  as  a 
matter  of  law,  a  failure  to  remove  it  within  a 
reasonable  time.— Id. 

Evidence,  in  a  suit  to  enjoin  the  cutting  and 
removal  of  standing  timber,  held  to  make  it  a 
jury  question  whether  the  parties  agreed  that 
the  timber  should  not  be  cut  until  a  certain 
land  company  commenced  operating  on  the  low- 
er end  of  the  land.— Id. 
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1 3  (Tez.CiT.App.)  An  instrument  executed  by 
plaintiffs'  grantor,  after  his  conveyances  reserv- 
ing the  timber  and  a  vendor's  lien,  releasing  the 
land  from  such  lien,  and  quitclaiming  and  con- 
veying to  the  grantee  all  right,  title,  and  inter- 
est in  the  land  conveyed  by  the  previous  deed, 
held  to  be  only  a  release  of  the  vendor's  lien, 
and  not  a  conveyance  of  the  timber  thereon. — 
Alf  Bennett  Lumber  Co.  of  Texas  v.  Fall,  167 
8.  W,  209. 

LOOKOUTS. 

See  Railroads,  §S  299,  369,  400;    Street  Hail- 
Toada,  {§  81,  114. 

LUNATICS. 

See  Inaane  Persona. 

MAIL 

See  Contracta,  i  105. 

MAINTENANCE. 

See  Champerty  and  Maintenance. 

MALICL 

Bee  Libel  and  Slander,  if  6,  61,  112. 

MALICIOUS  MISCHIEF. 

See  Indictment  and  Information,  {  161. 

MALICIOUS  PROSECUTION. 

See  False  Imprisonment. 

I.  NATUBE  AHS   COMMENCEMENT 
OF  PBOSECTTTION. 

I  10  (Tex.CiT.App.)  It  is  not  wrongful  to  seek, 
in  good  faith,  to  establish  title  by  judicial  pro- 
ceedings, though  such  suit  to  establish  title  fails, 
and  such  efforts  cannot  lie  made  the  basis  of  a 
tort  action.— Famish  t.  Wallace,  167  S.  W. 
968. 

{  12  (Tez.CiT.App.)  The  filing  in  good  faith  of 
an  affidaTit  to  contest  the  cancellation  of  a  land 
certificate  iwned  to  defendant,  and  failure  to. 
disclaim  in  a  subsequent  suit  of  trespass  to  try 
title  against  defendant  by  the  Attorney  General, 
held  not  subject  to  being  made  the  basis  of  a 
suit  for  damages  in  the  amount  of  rent  for  the 
period  during  which  a  subsequent  purchaser  of 
the  land  was  kept  out  of  possession  while  de- 
fendant was  contesting  the  cancellation  of  his 
certificate.— Furnish  v.  Wallace,  157  S.  W.  958. 

H,  WANT  OF  VBOBABXiE  OATTSE. 

{  16  (Mo.App.)  Want  of  probable  cause  and 
malice  are  essential  elements  of  a  cause  of  ac- 
tion for  malicious  prosecution,  and  malice  alone 
will  not  support  the  action  when  it  appears  that 
there  was  probable  cause. — Harris  v.  Quincy, 
O.  &  K.  C.  R.  Co.,  157  S.  W.  893. 

{  16  (Tex.Civ.App.)  To  make  a  civil  suit 
wrongful,  it  must,  in  addition  to  being  unfound- 
ed, be  brought  maliciously  and  without  probable 
cause.— Furnish  v.  Wallace,  157  S.  W.  958. 

I  18  (Mo.App.)  In  action  against  railroad 
company  alleged  to  own  and  operate  railroad 
for  killing  stock,  false  testimony  of  witness  that 
the  rolling  stock  of  the  road  bore  defendant's 
initials  held  material,  and  hence  there  was 
probable  cause  as  a  matter  of  law  for  prose- 
cuting him  for  perjury.— Harris  v.  Quincy,  O. 
&  K.  C.  R.  Co.,  157  S.  W.  893. 

{  24  (Mo.App.)  In  actions  for  malicious  pros- 
ecution, the  failure  of  the  proceedings  against 
plaintiff  is  not  eTidence  of  want  of  probable 
cause,  and,  if  no  conclusion  can  be  drawn  from 
the  evidence  except  that  he  was  guilty  of  the 
crime  charged,  probable  cause  is  shown  as  a 
matter  of  law,  notwithstanding  his  discharge. — 


Harris  ▼.  Quincy,  O.  &  E.  a  B.  Co.,  167  & 
W.  803. 

.  g  24  (Tex.Civ.App.)  The  fact  that  defendant 
was  unsuccessful  in  a  suit  by  him  against  plain- 
tiff to  recover  land  was  not  proof  that  bis  clafin 
was  in  bad  faith  so  as  to  make  him  liable  in  a 
subsequent  action  for  damages  for  bringing  tin 
action.— Furnish  t.  Wallace.  167  a  W.  958. 

T.  ACTIONS. 

g  55  (Ky.)  Where  plaintiff  suing  for  maliciotis 
prosecution  had  been  arrested  several  times  at 
the  instance  of  defendant,  and  she  gave  testi- 
mony equally  applicable  to  any  one  of  the  pros- 
ecutions, and  offered  in  evidence  the  record  ofn 
prosecution  different  from  that  alleged  in  tfie 
petition,  there  was  an  entire  failure  of  proof. — 
Holtman  t.  Bullock,  157  S.  W.  933. 

The  record  of  a  criminal  prosecution  different 
from  that  alleged  in  the  petition,  in  an  actton 
for  malicious  prosecution,  is  properly  excluded. 
— Id. 

§  55  (Mo.App.)  To  sustain  an  action  for  ma- 
licious prosecution,  the  failure  of  the  proceed- 
ings against  plaintiff  mxiet  be  pleaded  and 
proved.— Harris  v.  Quincy,  O.  &  K.  O.  R.  Co., 
167  S.  W.  893. 

{ 56  (Mo.App.)  In  an  action  for  meliciona 
prosecution,  the  burden  was  on  plaintiff  to  plead 
and  prove  want  of  probable  cause  and  mabce. — 
Harris  t.  Quincy,  O.  &  K.  C.  R.  Co.,  157  S. 
W.  803. 

MANDAMUS. 

See  Colleges  and  Universities ;    Criminal  Law, 
S  1099. 

I.  NATVBE  AND  OBOVMDS  UT  OEN> 
EBAI,. 

1 3  (Ky.)  The  city  and  its  city  engineer 
would  be  compelled  by  mandamus  to  permit  a 
citizen  having  an  interest  entitling  her  to  in- 
spect the  records  of  the  city  engineer's  office 
to  80  inspect  them ;  the  remedy  by  a  subpcena 
duces  tecum  not  being  an  adequate  remedy. — 
Barrickman  v.  Lyman,  157  S.  W.  924. 

S3  (Ks^  The  remedy  provided  by  Acts  1912, 
c.  7,  i  27,  for  correcting  errors  in  connectnn 
with  primary  elections,  is  exclusive,  and  pre- 
cludes resort  to  mandamus  by  a  party  authorise 
ed  to  proceed  thereunder. — Hager  v.  Robinson, 
157  S.  W.  1138 ;  Gardner  v.  Ray,  Id.  1147. 

Notwithstanding  Acts  1912,  c.  7,  §  27,  giving 
a  different  remedy  to  candidates,  signers  of  prP 
mary  election  petition  held  entitled  to  bring 
mandamus  against  the  clerk  of  the  county  court 
to  test  the  validity  of  the  provision  under 
which  he  refused  to  place  a  name  on  the  pri- 
mary ballot — Id. 

I  10  (Tex.)  Courts  will  not  control  the  Secre- 
tary of  State  in  rejecting  a  corporate  charter 
because  its  purpose  clause  is  not  justified  unless 
the  purpose  named  is  clearly  authorized  by  law. 
—Smith  T.  Wortham,  167  S.  W,  740. 

m.  XUBISDICTION,      PBOGEEOINOS, 
AND   BEUEF. 

i  172  (Tex.)  The  Supreme  Court  cannot  te» 
disputed  issues  of  fact  raised  by  the  petitiob 
and  answer  in  mandamus,  and  the  case  must 
be  dismissed. — ^Furnish  t.  Robison,  167  S.  W. 
744. 

{  187  (Ky.)  In  mandamus  proceeding  by  sign- 
ers of  primary  election  petition  to  compel  the 
placing  of  a  name  on  a  primary  ballot,  the  clerk 
of  the  county  court  held  entitled  to  appeal  from 
an  adverse  judgment,  notwithstanding  Acta 
1912,  c  7,  §  27.~Hager  v.  Robinson,  167  S.  W. 
1138. 


MANSLAUGHTER. 


Sec  Homicide. 
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MARINE  INSURANCE. 

See  Inanrance,   i{  334,  402,  403,  601,  668. 

MARRIAGE. 

See  Divorce;  Husband  and  Wife;  Seduction, 
il  29,  36,  37.  45. 

MARRIAGE  SETTLEMENTS. 

See  Husband  and  Wife,  i  81. 

MASTER  AND  SERVANT. 

See  Appeal  and  Error,  U  216,  882,  1051,  1057, 
1175;  Assault  and  Battery,  g  10;  Commerce, 
i  27;  Damages,  §§  48,  132,  208;  Embezzle- 
ment;   Evidence,  ||  126,  210,  244,  314,  472, 


«*i(^;    Trial,    H   120,   194,  243,  251,   252, 
200,  296 ;   Woric  and  Labor. 

I.  THE  BEX.ATION. 

(B)  Btatntory  Recmlatlom. 

I  14  (Mo.App.)  The  Legislature  may  regulate 
a  master's  duty  to  exercise  reasonable  care  to 
provide  his  servant  with  reasonably  safe  in- 
strumentalities, and  the  court  must  give  effect  to 
a  statute  defining  the  duty  of  masters. — Miles  t. 
Central  Coal  &  Coke  Co.,  157  S.  W.  887. 

I  14  (Mo.App.)  Rev.  St.  1909,  {  7828,  requir- 
ing that  belting,  machinery,  etc.,  in  all  manu- 
facturing plants,  when  so  placed  as  to  be  dan- 
gerous to  persons  employed  therein,  to  be  safe- 
ly guarded,  or  notice  of  the  danger  conspicuous- 
ly posted,  is  valid. — Miniea  ▼.  St  Louis  Coop- 
erage Co.,  157  S.  W.  1006. 

(C)  Termination  and  Dlacbarve. 

i  37  (Ky.)  An  action  for  breach  of  a  contract 
for  life  employment  made  between  plaintiff  and 
a  corporation  doing  an  extensive  business  can- 
not be  defeated  bjr  showing  that  plaintiff  did 
not  apply  to  the  principal  agent  of  the  company 
but  applied  to  the  one  In  charge  of  the  work  he 
was  to  do  and  who  had  power  to  hire  and  dis- 
charge the  servants  under  him. — ^Mengel  Box  Ca 
v.  Hall,  157  S.  W.  723. 

1 41  (Ky.)  An  award  of  $2,500  damages  in  fa- 
vor of  plaintiff  for  breach  of  contract  of  employ- 
ment was  not  excessive,  where  plaintiff  was  a 
man  of  24  years  of  age,  who  lost  his  le^  in 
defendant's  service,  and  who  released  his  right 
of  action  in  consideration  of  a  promise  of  life 
employment  at  $1.50  per  day;  it  appearing  that 
he  could  make  but  little  at  any  regular  em- 
ployment.—Mengel  Box  Co.  v.  Hall,  157  S.  W. 
723. 

{  42  (Ky.)  It  is  the  duty  of  one  claiming  dam- 
ages for  breach  of  contract  of  employment  to 
mitigate  the  damage  by  securing  other  emplo.v- 
ment,  if  possible.—Owensboro  Shovel  &  Tool 
Co.  v.  Moore,  157  S.  W.  1121. 

U.  SEBVIOES    AHD    COMPENBATIOir. 
(B)  WaKes  and  Other  Remnneration. 

(82  (Mo.App.)  rnder  Rev.  St.  1909,  g  2188, 
giving  laborers  a  preference  in  case  of  attach- 
ment of  the  master's  property,  or  levy  thereon 
under  execution,  and  in  view  of  sections  2189, 
2190,  a  laborer  has  no  right  of  action  against 
one  who  obtains  possession  of  the  master's 
property  through  some  other  means  than  by  pro- 
cess of  court. — Jones  v.  Alf.  Bennett  Lumber 
Co.,  157  S.  W.  864. 

m.  KASTER'S   I.IABI]:.ITT  FOB   IN- 
JURIES  TO   SERVANT. 
(A)  Nature  and  Extent  In  General. 

{  94  (Mo.App.)  A  negligent  violation  of  a  stat- 
ute or  municipal  ordinance  defining  reasonable 
care  on  the  part  of  a  master  in  the  operation  of 
agencies  tliat  may  inflict  injury  if  not  properly 


used  is  negligence  per  se. — Miles  r.  Central  Coal 
&  Coke  Co.,  157  S.  W.  867. 

I  97  (Mo.App.)  In  determining  whether  a  mas- 
ter was  negligent  in  not  furnishing  a  reasona- 
bly safe  machine  to  work  with,  the  master  need 
not  have  anticipated  the  very  injury  complained 
of.  or  that  it  would  have  occurred  exactly  as 
it  did,  but  it  is  sufficient  that  the  negligence 
was  the  proximate  cause  of  the  injury. — Blies- 
ner  v.  G.  Riesmeyer  Distilling  Co.,  157  8.  W. 
980. 

(B)  Tools,  Maehlnerxt  Appllaneea,  and 
Plaees  (or  'Work. 

{{101,  102  (Mo.)  A  master  must  furnish  his 
servant  with  reasonably  safe  tools  and  appli- 
ances with  wiiich  to  work. — Harris  v.  Kanms 
City  Southern  Ry.  Co.,  157  S.  W.  564. 

{§101,  102  (Mo.App.)  Reasonable  care  on  the 
part  of  an  employer  as  to  an  employe's  work- 
ing place  means  care  commensurate  with  the 
dangers  of  the  employment. — Johnson  v.  Kansas 
City  Bolt  &  Nut  (Jo.,  157  S.  W.  665. 

§{101,  102  (Mo.App.)  A  master  need  not  pro- 
vide his  servant  with  the  safest  tools  or  the 
safest  place  of  work,  nor  prescrilw  the  safest- 
method  for  doing  his  work,  but  may  conduct  his 
business  in  his  own  way  so  long  as  he  does 
so  with  reasonable  care. — Miles  v.  Ontral  (3oal 
&  Coke  Co.,  157  S.  W.  867. 

{{101,  102  (Mo.App.)  It  is  the  duty  of  the 
master  to  furnish  his  servant  with  reasonably 
safe  appliances  to  work  with. — Bliesner  v.  G. 
Riesmeyer  Distilling  Co.,  157  S.  W.  980. 

{{  101,  102  (Mo.App.)  An  employer  is  not  an 
insurer  of  the  safety  of  his  employ^  and  need 
only  exercise  ordinary  care  in  providing  a  rea- 
sonably safe  place  for  them  to  work,  consider- 
ing the  character  of  the  work. — ^Haas  v.  Ameri- 
can Car  &  Foundry  Co.,  157  8.  W.  1036. 

§§  101,  102  (Tex.Civ.App.)  A  master  is  bound 
only  to  exercise  ordinary  care  to  furnish  rea- 
sonably safe  and  suitable  appliances  for  work, 
hence  a  charge  that  it  was  the  duty  of  a  railr 
road  company  to  furnish  its  employes  with  rea- 
sonably safe  and  suitable  appliances  and,  in 
doing  so,  to  use  a  degree  of  care  proportioned 
to  the  hazard  imposes  too  high  a  degree  of  care. 
—Ft.  Worth  Belt  Ry.  Co.  v.  Tumey,  157  &  W. 
274. 

{  107  (Mo.App.)  The  foct  that  an  appliance  ia 
simple  and  for  a  simple  purpose  does  not  ex- 
cuse the  master  from  seeing  that  it  is  reasonably 
safe  for  that  purpose. — Bliesner  v.  6.  Riesmeyer 
Distilling  Co.,  157  S.  W.  980. 

{112  (Mo.)  Rough  tracks,  soft  tracks,  and  un- 
ballasted tracks  are  not  per  se  dangerous. — Kane 
V.  Missouri  Pac.  Ry.  Co.,  157  S.  W.  644. 

{121  (Mo.App.)  Notice  by  the  factory  inspec- 
tor of  the  danger  from  unguarded  machinery 
and  the  necessity  of  guarding  is  not  necessary, 
under  Rev.  St.  1009,  {  7828,  to  make  an  em- 
ployer liable  for  injuries  from  failure  to  proper- 
ly guard  machinery. — Miniea  v.  St.  Louis  Coop- 
erage Co.,  157  S.  W.  1006. 

The  violation  of  Rev.  St  1909,  {  7828,  re- 
quiring machines, '  etc.,  when  so  placed  as  to  be 
dangerous  to  persons  employed  thereabout,  to  be 
guarded,  is  negligence  per  se. — Id. 

§  1 24  (Ky.)  A  master,  in  tearing  down  an  old 
building,  is  not  bound  to  inspect  it  so  that  his 
workmen  may  have  a  safe  place  to  work ;  and 
a  workman  injured  by  the  breaking  of  a  beam 
from  the  presence  of  a  knot  cannot  recover, 
where  it  did  not  appear  that  the  master  or  its 
foreman  knew  of  the  preaence  of  the  knot — 
Standard  Oil  Co.  of  Kentucky  y.  Watson,  167 
S.  W.  929. 

{  129  (Mo.)  The  mere  proof  of  railroad's  neg- 
ligence in  failing  to  equip  its  tank  or  tender 
with  splashers  and  side  bearings  held  not  to 
entitle  a  brakeman  injured  by  its  derailment  to 
recover  unless  it  appeared  that  their  absence 
was  the  "proximate  cause"  of  the  derailment- 
Kane  T.  Missouri  Pac.  Ry.  Co.,  167  S.  W.  644. 
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(C)  Metlioda  of  Work,  Rvlea,  and  Orders. 

i  130  (Mo.App.)  A  master  may  require  a  serv- 
ant to  follow  a  particular  method  of  work,  pro- 
vided it  is  within  the  domain  of  reasonable  care 
and  does  not  enhance  the  natural  risks  of  the 
business.— Timmerman  v.  Frankel,  157  S.  W. 
1051. 

A  master  has  no  right  to  enhance  the  natural 
risks  of  the  business  by  compelling  his  servant 
to  use  proper  instrumentalities  in  a  negligent 
or  unnecessarily  dangerous  manner. — Id. 

A  master  may  not  prescribe  methods  of  work 
for  minor  servants  tiiat  would  be  reasonably 
safe  for  adults,  but  which  would  be  fraught 
with  unnecessary  danger  to  minors. — Id. 

{131  (Mo.App.}  A  provision  in  the  mining 
laws  which  requires  ttiat  in  shaft  mines  there 
shall  be  maintained  the  ordinary  means  of 
signaling  to  and  from  the  top  and  bottom  of 
the  shaft  or  slope  imposes  the  dut;r  to  install 
and  use  a  signaling  system  equal  m  efficiency 
and  safety  to  that  in  general  use,  and  the  use 
of  a  system  less  safe  is  negligence  per  se. — Miles 
T.  Central  Coal  &  Coke  Co.,  157  S.  W.  867. 

The  term  "ordinary  means  of  signaling"  in 
the  mining  laws  of  a  state  which  requires  that 
in  shaft  mines  there  shall  be  maintained  the 
ordinary  means  of  signaling  to  and  from  the 
top  and  bottom  of  the  shaft  does  not  refer  alone 
to  physical  means  and  appliances  but  includes 
rules,  and  an  owner  prescribing  a  rule  which 
impairs  the  usefulness  and  safety  of  appliances 
is  guilty  of  negligence  per  se. — Id. 

I  137  (Mo.App.)  The  operator  of  a  freight 
elevator,  having  stopped  his  car  instantly  on  the 
floor  coming  in  contact  with  plaintiffs  head, 
which  she  had  thrust  into  the  elevator  well  to 
call  the  operator,  held  not  negligent. — ^Timmer- 
man V.  Frankel,  167  S.  W.  1051. 

(D)  Warning  and   InstmcttiiK  Servant. 

P  153  (Mo.App.)  Defendants,  having  ordered 
minor  employes  to  use  a  freight  elevator  not 
equipped  with  signal  apparatus,  held  negligent 
in  not  warning  them  of  the  dangers  of  improi>er 
use.— Timmerman  v.  Frankel,  157  S.  W.  1051. 

I  157  (Mo.App.)  In  an  action  for  death  of  a 
servant  by  a  stone  thrown  out  by  a  blast,  an 
instruction  making  a  mere  warning  to  deceased 
a  cure  of  all  the  negligence  charged  was  prop- 
erly refused.— Bolger  v.  Kansas  City  Material 
Co.,  157  8.  W.  87. 

(B)  Fellow   Servants. 

f  173  (Mo.App.)  A  master  is  not  liable  for 
injuries  arising  from  the  incompetency  of  a  fel- 
low servant,  unless  he  knew  of  such  incompe- 
tency or  could  have  known  thereof  by  the  ex- 
ercise of  reasonable  diligence,  and  in  spite  of 
such  knowledge  retained  the  servant  in  his  em- 
ploy.—Allen  V.  Quercus  Lumber  Co.,  157  S.  W. 
661. 

i  174  (Mo.App.)  To  render  an  employer  lia- 
ble it  must  appear  that  the  employ^  alleged  to 
have  been  incompetent  was  habitually  negli- 
gent or  incompetent. — Allen  v.  (^ercus  Lumber 
Co.,  167  S.  W.  661. 

I  176  (Mo.App.)  A  master  is  not  liable  for 
injuries  to  a  servant  arising  from  the  incompe- 
tency of  a  fellow  servant,  unless  such  incompe- 
tency was  the  proximate  cause  of  the  injary.^ 
Allen  V.  Quercus  Lumber  Co.,  157  S.  W.  661. 

i  177  (Mo.App.)  Where  an  employ^  struck  by 
a  board  thrown  back  by  a  circular  saw  was  in- 
jured through  the  negligence  of  a  coemplcyf, 
operatin'g  the  saw.  in  failing  to  properly  control 
the  board,  the  employer  was  not  liable. — Haas  v. 
American  Car  &  Foundry  Co.,  157  S.  W.  ia36. 

i  179  (Tex.Civ.App.)  Under  Rev.  St.  1895, 
art.  3017,  subds.  1,  2,  private  corporations  other 
than  common  carriers  are  not  liable  for  the 
death  of  an  employe  caused  by  the  negligence 
qf  another  employ^,  but  are  liable  for  deaths 
caused  by  the  negligence  of  a  vice  principal. — 


William  Miller  &  Sons  C!o.  v.  Wayman,  157  S. 
W.  197. 

§180  (Mo.App.)  A  carpenter  engaged  in  build- 
ing a  coal  chute  in  a  railroad  yard  who  was 
killed  by  an  engine  while  crossing  the  tracks  to 
get  his  tools  falls  within  Code  Iowa  1807,  g 
2071,  rendering  every  railroad  company  liable 
for  all  damages  sustained  by  any  employ^  by 
any  negligence  of  the  engineer  when  such 
wrongs  are  in  any  manner  connected  with  the 
use  of  the  railroad  about  which  they  shall  be 
employed. — Voris  v. 
Co..  157  S.  W.  835. 


employed.— Voris  v.   Chicago,  M.  &   St.  P.  Ry. 


'^t.' 


i  190  (Tex.Civ.App.)  Death  of  employ^  struck 
by  hoisting  bucket  held  caused  by  the  negligence 
of  a  vice  principal  who  directed  another  em- 
ployC  to  signal  the  engineer  to  permit  the  buck- 
et to  drop  without  warninf;  the  employ^  or  as- 
certaining whether  he  >\a8  in  a  position  of  dan- 
ger.— William  Miller  &  Sons  Co.  v.  Wayman, 
157  S.  W.  197. 

{201  (Mo.App.)  Where,  although  obstruction 
over  which  employe  stumbled  was  dropped  there 
by  coemployfi's  negligence,  the  employer  failed 
to  remove  it  within  a  sufhcient  time  for  its 
discovery  and  removal,  it  was  liable  for  the 
injury.— Johnson  v.  Kansas  City  Bolt  &  Nut 
Co.,  157  S.  W.  605. 

{ 20 1  (Mo.App.)  tVhere  premature  signaling 
is  a  natural  result  of  the  negligent  method 
which  an  owner  of  a  mine  has  adopted,  and 
which  he  must  have  anticipated  as  likely  to 
occur,  the  fact  that  a  premature  signal  was  giv- 
en by  a  servant  and  that  in  consequence  there- 
of a  fellow  servant  was  injured  did  not  relieve 
the  owner  from  liability. — Miles  v.  (Central  Coal 
&  Coke  Co.,  167  S.  W.  867. 

(F)  Rtsica  Asanmed  by  Servant. 

{217  (Ky.)  The  conductor  of  an  interurban 
car  held  not  to  have  assumed  the  risk  of  the 
negligent  proximity  of  a  trolley  pole  to  the 
track,  of  the  danger  from  which  he  had  no 
knowledge.— Louisville  &  L  R.  Co.  v.  Hardin's 
Adm'r,  157  S.  W.  15. 

{217  (Mo.App.)  An  employer  may  conduct 
his  business  in  his  own  way,  and  an  employe, 
knowing  the  hazards  of  the  employment  as  the 
business  is  conducted,  impliedly  waives  the  right 
of  compensation  for  injuries  resulting  from 
causes  incident  thereto.— Haas  v.  American  Car 
&  Foundry  Co.,  157  S.  W.  1036. 

{217  (Tex.Civ.App.)  Employe  engaged  on  an 
elevator  shaft  in  an  unfinished  building,  who 
with  knowledge  of  the  negligent  manner  of  op- 
erating a  hoisting  bucket  in  the  shaft  placed 
himself  in  a  position  to  be  struck  by  a  de- 
scending bucket,  held  to  have  assumed  the  risk 
of  injury  from  the  employer's  negligence. — Wil- 
liam Miller  &  Sons  Co.  v.  Wayman,  157  S.  W. 
197. 

{218  (Tex.Civ.App.)  It  is  not  enough  to  es- 
tablish assumption  of  risk,  as  matter  of  law, 
by  an  inexperienced  youth  that  be  knew  if  he 
got  bis  hand  under  the  knife  of  the  machine, 
from  which  he  was  removing  the  boards  cut  by 
it,  it  would  be  cut,  but  it  must  be  shown  he 
understood  the  probability  of  getting  it  under 
there  when  doing  his  work. — Bryson  v.  Moore, 
157  S.  W.  233. 

{221  (MowApp.)  Notwithstanding  that  the  de- 
fect or  the  danger  in  the  appliance  is  known  to 
the  servant,  yet  if  he  complains  to  the  master, 
and  the  latter  promises  to  repair  the  defect,  the 
servant  may  recover  for  an  injury  thereby  caus- 
ed within  such  period  as  would  be  reasonable 
to  allow  the  master  for  its  performance. — 
Bliesner  t.  6.  Riesmeyer  Distilling  Co~  157  S. 
W.  980. 

{  226  (Mo.App.)  A  servant  never  assumes  the 
risk  of  a  master's  negligence,  but  only  sucb 
risks  as  are  incident  to  the  employment,  after 
the  performance  by  the  master  of  that  which 
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the  law  requires  of  him.— Bliesner  t.  G.  Bles- 
meyer  DisUUing  Co.,  157  S.  W.  980. 

(G)  ContrlbntoPT   KesIlKemee   of   Serraat. 

1 230  (Mo.App.)  The  conduct  of  nn  immature, 
youthful  servant  should  not  be  judged  by  the 
standard  of  what  an  ordinarily  prudent  man 
would  have  done  under  the  circumstances,  but 
only  with  reference  to  the  conduct  of  an  ordi- 
narily Drudent  boy  of  his  age.— Miniea  v.  8L 
Louis  Cooperage  Co.,  157  8.  W.  1006. 

I  234  (Mo.App.)  Mere  knowledge  on  the  part 
of  the  servant  of  the  danger  in  using  a  defective 
instrument  or  appliance  will  not  preclude  his 
recovery,  unless  the  danger  is  so  obvious  and 
imminent  that  a  man  of  ordinary  prudence 
would,  under  the  circumstances,  refuse  to  con- 
tinue to  work  with  the  instrumentality  in  ques- 
tion.— Bliesner  v.  Q.  Riesmeyer  Distilling  Co., 
167  S.  W.  980. 

(240  (Ky.)  An  order  to  railroad  employes  by 
a  superior  officer  to  ride  on  an  enfdne  authoriz- 
ed one  of  them  to  ride  on  the  pilot  unless  his 
position  thereon  was  so  obviously  dangerous 
that  an  ordinarily  prudent  person  would  have 
refused  to  take  it,  where  all  could  not  ride 
in  the  cab  and  the  tender  was  filled  with  coal. 
—Illinois  Cent  R.  Co.  v.  Carter,  157  S.  W. 
719. 

i  245  (Mo.App.)  A  master  could  not  be  relieT- 
ed  from  responsibility  for  injuries  to  his  servant 
from  his  negligence  in  furnishing  him  with  a 
dangerous  instrument  to  work  with,  on  the 
ground  that  the  injury  arose  from  the  manner 
of  use,  rather  than  from  a  defect  inherent  in 
the  instrument,  where  the  servant  was  directed 
to  use  it  as  he  did.— Bliesner  t.  G.  Riesmeyer 
DistUling  Co.,  157  S.  W.  980. 

{246  (Mo.App.)  In  an  action  for  injuries  to 
an  employs  while  attempting  to  obviate  danger 
to  other  employes  and  to  defendant's  property 
from  a  fallen  stovepipe,  a  request  to  charge  that 
she  could  not  recover  if  It  was  no  part  of  her 
duty  to  replace  the  pipe  held  properly  refused. 
—Williams  v.  United  States  Incandescent  Lamp 
Co.,  157  S.  W.  130. 

i  247  (MoJ^pp.)  Where  In  an  action  for  inju- 
ries to  an  employ^  unloading  logs  from  a  car, 
caused  by  being  struck  by  a  lo^  and  then  by 
the  log  falling  on  him,  the  negligence,  if  any, 
was  only  connected  with  letting  the  log  fall  on 
him,  contributory  negligence  of  the  servant, 
connected  with  his  being  struck  by  the  log,  was 
immaterial.- Allen  r.  Quercus  Lumber  Co.,  157 
8.  W.  flttL 

(H)  Action*. 

1 265  (Mo.)  In  a  brakeman's  action  for  1d- 
juries  in  the  derailment  of  his  engine,  the  bur- 
den of  showing  that  if  the  splashers  and  side 
bearings,  which  defendant  negligently  failed  to 
furnish,  liad  been  in  use,  the  derailment  would 
not  have  occurred,  was  upon  him. — Kane  y, 
Missouri  Pac.  By.  Co.,  157  S.  W.  644. 

1265  (Mo.App.)  Facts  held  to  warrant  an 
inference  of  negligence  in  setting  off  a  blast  in 
a  stone  quarry  which  was  the  proximate  cause 
of  a  servant's  death.— Bolger  v.  Kansas  City 
Material  Co.,  157  S.  W.  87. 

I  265  (Mo.App.)  Under  the  Arkansas  statute 
requiring  a  vigilant  lookout  in  the  running  of 
trains,  and  under  Kirby's  Dig.  Ark.  |  0773, 
where  plaintiff's  evidence  showed  that  the  death 
of  a  person  run  over  by  a  train  was  not  due  to 
negligence  in  running  the  train,  the  company 
did   not  have  the   burden  of   disproving  negli- 

fence.— Grant  v.  Kansas  City  Southern  By.  Co., 
67  8.  W.  1016. 

{265  (Mo.App.)  Where  an  injury  to  an  em- 
ploye might  have  resulted  from  more  than  one 
cause,  for  only  one  of  which  the  master  was 
liable,  the  employ©,  to  recover,  must  prove  that 
the  injury  arose  from  the  former  cause. — Haas 
7.  American  (Jar  &  Foundry  Co.,  157  8.  W. 
1086. 


§265  (Mo.App.)  No  inference  of  negligence 
on  the  part  of  a  master,  creating  a  liability  for 
injuries  to  a  servant  by  the  operation  of  • 
freight  elevator,  could  be  drawn  from  the  mere 
fact  that  the  elevator  was  not  provided  with  a 
signal  appliance.— Timmerman  v.  Frankel,  167 
S.  W.  1051. 

{  270  (Mo.App.)  In  an  action  for  injuries  to 
an  employ^  for  failure  to  guard  a  machine,  evi- 
dence that  another  had  previously  been  injur- 
ed on  the  machine  was  admissible  solely  for 
the  purpose  of  showing  that  the  machine  was 
dangerous  to  those  working  about  it;  that  be- 
ing an  issue. — Miniea  T.  St.  Louis  Cooperage 
Coy  157  S.  W.  1006. 

Evidence  that  the  machine  on  which  an  em- 
ploys was  injured  was  guarded  after  tlie  acci- 
dent was  not  admissible  in  an  action  for  sach 
injuries.— Id. 

( 27 1  (Mo.App.)  Testimony  on  the  qnestion 
of  whether  an  engineer  operating  an  engine 
and  derrick  used  to  hoist  logs  had  saffident  ex- 
perience in  running  engines  must  be  confined 
to  the  skill  and  experience  reasonably  neces- 
sary in  running  similar  engines  and  machinery. 
—Allen  T.  Quercus  Lumber  Co.,  157  8.  W.  68L 
i  273  (Ky.)  Evidence  of  a  servant's  previons 
use  of  a  stepladder  alleged  to  be  defective,  and 
of  any  other  facts  which  tend  to  show  the  serv- 
ant's knowledge  of  the  defective  condition  of 
the  ladder,  is  admissible. — East  Tennessee  Tele- 
phone Co.  V.  Jeffries,  167  S.  W.  3. 

{ 274  (Tex.Civ.App.)  In  an  action  for  death 
of  employs,  evidence  that  he  had  worked  for 
defendant  for  more  than  two  years  where  the 
apparatus  and  conditions  were  the  same  as  in 
the  building  where  he  was  killed  should  have 
been  admitted  to  show  his  knowledge  of  the 
conditions  and  dangers. — William  Miller  &  Sons 
Co.  V.  Wayman,  157  8.  W.  197. 

(276  (Ky.)  In  an  action  for  death  of  a  car 
conductor,  evidence  held  to  warrant  a  finding 
that  he  was  struck  by  a  trolley  pole  negligently 
located  too  near  the  track.— Louisville  &  I.  R. 
Co.  V.  Hardin's  Adm'r,  157  8.  W.  15. 

I  276  (Mo.)  In  a  brakeman's  action  for  inju- 
ries from  the  derailment  of  his  engine,  evidence 
held  insufBcient  to  support  a  finding  that  the 
derailment  was  caused  by  the  alleged  negligent 
condition  of  the  tender  and  the  track. — Kane  v. 
Missouri  Pac.  Ry.  Co.,  157  8.  W.  644. 

{  278  (Mo.)  Evidence,  in  a  brakeman's  action 
for  injuries  from  the  derailment  of  his  engine, 
held  sufficient  to  show  negligence  in  failing  to 
provide  splashers  and  side  bearings  tot  the 
tank  or  tender.— Kane  t.  Missouri  Pac  Ry. 
Co.,  157  8.  W.  644. 

(278  (Mo.App.)  Evidence  held  to  show  that 
piece  of  scrap  iron,  over  which  employs  in  roll- 
ing mill  stumbled,  fell  from  the  truck  of  an- 
other set  of  employSs  on  the  preceding  day.— 
Johnson  v.  Kansas  City  Bolt  &  Nut  Co.,  167 
8.  W.  665. 

(278  (Tex.Civ.App.)  In  action  for  death  of 
employs,  evidence  held  insufficient  to  show  that 
a  vice  principal  in  charge  of  the  work  promised 
to  protect  him  while  he  was  in  a  dangerous  po- 
sition.— William  Miller  &  Sons  Co.  ▼■  Wayman, 
157  S.  W.  107. 

(279  (Mo.App.)  Testimony  of  witnesses  that 
an  employs  operating  an  engine  and  derrick 
used  in  lifting  logs  was  high-tempered  and 
when  angry  was  inclined  to  be  reckless,  but 
that  when  his  temper  was  not  aroused  he  was 
careful  and  did  his  work  well,  did  not  show 
that  he  was  habitually  negligent  or  incompe- 
tent in  the  absence  of  evidence  that  be  was 
anin'y  at  the  time  of  an  accident  resulting  in 
injury  to  a  fellow  employs. — ^Allen  t.  Quercoa 
Lumber  Co.,  157  8.  W.  661. 

jl  281  (Mo.)  In  an  action  by  a  servant,  in- 
jured in  pulling  railroad  spikes,  evidence  held 
to  show  that  the  servant's  contributory  negli- 
pencc  was  the  proximate  cause  of  the  injury.—' 
Harris  v.  Kansas  City  Southern  Ry.  Co-  157 
8.  W.  664. 
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f  285  (McApp.)  ETidence  held  to  make  a 
question  for  the  jury  as  to  whether  railway 
brakeman  attempted  to  get  on  tbe  tender  of 
the  engine  and  fell  because  of  the  absence  of 
handhold.— Grant  t.  Kansas  City  Southern  Ry. 
Co.,  157  S.  W.  1016. 

{  286  (Mo.App.)  In  an  action  for  injuries  to 
a  servant  in  replacing  a  fallen  pipe  in  defend- 
ant's factory,  to  prevent  injury  to  defendant's 
other  servants  and  a  possible  fire  in  the  fac- 
tory, evidence  held  to  require  the  submission  of 


defendant's  negligence  to  the  Jury. — Williams  v. 

Lai       ~ 
W.  130. 


United  States  incandescent  Lamp  Co.,  157  S. 


{ 286  (Mo.App.)  Where,  in  an  action  for  in- 
juries to  an  employ^  unloading  logs  from  a 
car,  there  was  no  evidence  that  the  employer's 
negligence  caused  the  log  to  strike  the  employ^ 
in  the  first  instance,  but  that  tbe  neKligonce 
was  limited  to  permitting  the  log  to  drop  on 
him  after  he  had  fallen  down,  the  court  should 
not  submit  to  the  jury  the  question  whether 
tlie  employer  was  negligent  in  permitting  the 
log  to  strike  the  employ^  in  the  first  instance. 
—Allen  V.  Quercus  Lumber  Co.,  157  S.  W.  6G1. 

i  286  (Mo.App.)  In  employe's  action  for  inju- 
ries caused  by  stumbling  over  piece  of  scrap 
iron,  evidence  held  to  make  a  question  for  the 
jury  as  to  the  employer's  negligence  in  failing 
to  discover  and  remove  the  obstruction  before 
the  injury.— Johnson  v.  Kansas  City  Bolt  & 
Nut  Co.,  157  S.   W.  665. 

(286  (Mo.App.)  Whether  the  machine  by 
which  plaintiff  employ^  was  injured  was  so 
placed  as  to  be  dangerous  to  employes  while 
engaged  in  their  ordinary  duties  held  for  the 
jury.— Miniea  v.  St  Louis  Cooperage  Co.,  167 
S.  W.  1006. 

I  288  (Mo.App.)  Whether  the  servant  coDtin- 
aed  to  work  with  the  machine,  after  having 
made  complaint  to  the  master  of  its  danger,  as 
a  result  of  the  promise  of  the  master  to  remedy 
the   macbine   or    furniBh    a   better   one    was    a 

iuestion  for  the  jury. — Bliesner  v.  Q.  Riesmeyer 
►istilling   Co.,   157   S.    W.  980. 

{289  (Ky.)  Where  employe  directed  to  ride 
on  railway  engine,  and  who  could  not  ride  in 
the  cab,  rode  on  tbe  crossbeam  of  the  pilot,  it 
could  not  be  said  as  a  matter  of  law  that  he 
voluntarily  chose  a  dangerous  place,  where  the 
tender  was  loaded  with  coal  and  crowded  with 
men.— Illinois  Cent  R.  Co.  v.  Carter,  167  S. 
W.  719. 

Railroad  employe,  who  in  going  to  wreck 
was  directed  to  ride  on  engine  and  rode  on 
crossbeam  of  pilot  and  wag  injured  in  a  colli- 
sion with  the  wreck,  held  not  negligent  as  a 
matter  of  law. — Id. 

S  289  (Mo.App.)  Deceased  held  not  negligent 
as  a  matter  of  law  in  going  under  a  steel  car 
to  seek  shelter  from  an  impending  blast  accord- 
ing to  custom  of  tlie  men,  known  to  defend- 
ant's foreman.— Bolger  v.  Kansas  City  Material 
Co.,  167  S.  W.  87. 

I  289  (Mo.App.)  Whether  an  employe,  injured 
by  coming  In  contact  with  machinery  not  guard- 
ed, as  required  by  Rev.  St  1909,  §  7828,  was 
guilty  of  contributory  negligence  held,  under 
the  evidence  for  the  jury. — Breshears  v.  United 
Iron  Works  Co.,  157  S.  W.  360. 

§289  (Mo.App.)  Whether  an  employe  in  a 
mine  stationed  at  the  bottom  of  a  shaft  was 
guilty  of  contributory  neRligence  precluding  a 
recovery  for  his  death  held  for  tbe  jury.— Miles 
T.  Central  Coal  &  Coke  Co.,  157  S.  W.  867. 

S  289  (Mo.App.)  Ejvidence  held  to  present  a 
question  for  the  jury  as  to  whether  the  servant 
was  negligent  in  continuing  to  work  with  an 
alleged  dangerous  appliance,  after  he  had 
knowledge  of  its  danger. — Bliesner  v.  Q.  Ries- 
meyer Distilling  Co.,  167  S.  W.  980. 

1 289  (Mo.App.)  Evidence,  in  an  action  for 
injury  to  an  employe  by  coming  in  contact  with 
an  nnguarded  macbine,  held  to  make  tbe  ques- 


tion of  contribntory  negligence  one  for  tbe  jury. 
—Miniea  v.  St  Lonis  Cooperage  Co.,  167  S.  W. 
1000. 

Unless  the  evidence,  viewed  most  favorably 
to  an  employe,  shows  negligence  so  clearly  that 
reasonable  minds  may  not  differ  thereon,  the 
question  of  contributory  negligence  is  for  the 
gury.— Id. 

f  289  (Mo.App.)  A  girl  16  years  of  age,  in- 
jured by  placing  her  bead  in  an  elevator  well 
beneath  a  descending  car  to  call  the  elevator 
man  without  looking  upward  held  not  negli- 
gent as  a  matter  of  law.— Ximmerman  v.  Fran- 
kel,  157  S.  W.  1051. 

S29I  (Mo.App.)  In  an  action  for  injuries  to 
a  servant,  a  request  to  charge  that  if  tbe  inju- 
ries resulted  from  accident  for  which  no  one 
was  to  blame,  or  were  received  without  any 
negligence  of  defendant,  or  were  caused  by 
plaintiff's  own  carelessness,  the  verdict  should 
be  for  defendant,  was  properly  refused  as  mis- 
leading.— Williams  v.  United  States  Incandes- 
cent I.«mp  Co.,  167  S.  W.  130. 

f  293  (Mo.App.)  An  instruction  in  an  action 
for  injuries  to  an  employe  struck  by  a  board 
thrown  back  by  a  circular  saw,  autnorizing  a 
verdict  if  the  place  near  the  saw  when  in  op- 
eration was  not  a  safe  place  for  employes  to 
work,  held  objectionable  as  throwing  on  the 
employer  the  du^  of  providing  an  absolutely 
safe  place  in  which  to  work. — Haas  v.  Ameri- 
can Car  &  Foundry  Co.,  167  S.  W.  1036. 

f  293  (Tex.Civ.App.)  The  requested  instruc- 
tion, in  an  action  by  a  young  and  inexperienc- 
ed boy  whose  hand  was  cut  while  removing 
l)oards  from  a  machine,  that  negligence  of  the 
master  in  not  warning  or  instructing  him  wa4 
not  the  proximate  cause  if  be  was  aware  of  the 
danger  is  bad  in  not  requiring  the  jury  also  to 
believe  that  he  appreciated  the  extent  of  the 
danger  and  understood  how  to  avoid  it. — Bry- 
son  V.  Moore,  157  S.  W.  233. 

( 296  (Ky.)  Where  decedent,  a  trolley  car 
conductor,  was  killed  by  striking  a  pole  negli- 
gently placed  too  near  the  track,  an  instruction 
that  if  he  knew  of  the  proximity  of  the  pole,  or 
if  it  was  patent  to  persons  of  his  experience, 
the  finding  should  be  for  defendant  was  prop- 
erly refused.— Louisville  &  I.  R.  Co.  v.  Har- 
din's Adm'r,  157  S.  W.  16. 

1 296  (Mo.App.)  An  instruction  on  contribu- 
tory negligence  of  an  injured  servant  was  prop- 
erly refused,  where  the  facts  which  would  con- 
stitute negligence  on  the  servant's  part  were 
not  specified.- Williams  v.  United  States  In- 
candescent Lamp  Co.,  157  S.  W.  130. 


See  Equity. 


MAXIMS. 


MEASURE  OF  DAMAGES. 

See  Damages,  {  124. 

MEASURES. 

See  Weights  and  Measures. 

MECHANICS'  LIENS. 

L  NATtTRE,     OROUNDS,     AND     S1TB> 
JEOT-BCATTEB  IN  OENERAI.. 

I  13  (Tex.Civ.App.)  Materialmen  and  laborers 
can  fix  no  lien  upon  public  works  for  money 
due  them  for  materials  furnished  or  labor  per- 
formed in  the  construction  of  such  works. — 
Jones  Lumber  Co.  v.  Guaranty  State  Bank  & 
Trust  Co.,  157  S.  W.  472. 

n.   RIGHT   TO   IXCN. 
(O  Aarreement  or  Comsemt  of  Oirner. 

(  72  (Mo.App.)  Where  an  owner  of  land  gives 
a  purchaser  or  lessee  the   right  of  possession. 
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and  requires  him  to  make  improvements  for  the 
enhancement  of  the  freehold,  the  purchaser  or 
lessee  has  implied  authority  to  subject  the  free- 
bold  to  mechanics'  liens. — ^Ford  t.  Dixon,  157 
S.  W.  99. 

!  75  (Mo.App.)  A  contract  tor  the  sale  of 
land,  which  made  no  mention  of  improvements 
or  repairs,  did  not  authorize  the  purchaser  to 
subject  the  vendor's  interest  to  mechanics' 
liens,  although  he  knew  tliat  the  purchaser  was 
having  a   building   altered   and  repaired.— Ford 

V.  DUon,  157  S.  W.  99. 

m.  PROOEEDINGS  TO  PERFECT. 

i  141  (Mo.App.)  Under  Rev.  St.  1909,  i  8217, 
requiring  a  plaintiff  seeking  a  mechanic's  lien 
to  file  with  tne  clerk  of  the  circuit  court  a  true 
account  of  the  demand  due  him,  with  the  name 
of  the  owner  or  contractor  or  both,  if  known, 
a  lien  paper  merely  containing  the  name  of  the 
subcontractor  for  whom  the  claimant  did  the 
work  is  sufficient. — Hughes  Bros.  Paint  &  Hard- 
ware Ck).  V.  Pre  Witt,  157  S.  W.  120. 

rV.   OPEBATIOX   AND   EFFECT. 

(B)  PropertTi     Batatea,     anil     Rlvbta     Af- 
fected. 

i  193  (McApp.)  Under  Rev.  St.  1909,  f  8212, 
a  contract  vendee  or  other  owner  of  an  equita- 
ble interest  may  subject  a  new  building  erected 
by  him  tn  mechanics'  liens,  although  attached 
to  the  land,  so  as  to  become  real  property ;  but 
where  he  merely  repairs  an  existing  building, 
only  his  interest  is  subject  to  such  liens,  espe- 
cially where  the  repairs  do  not  increase  the 
value  of  the  freehold.— Ford  v.  Dixon,  167  S. 
W.  99. 

VI.  VTAIVER,  DISCHARGE,  RELEASE, 

AND    SATISFACTION. 

(A)   Waiver  of  Rlcht  to  I.ien. 

(210  (Mo.App.)  Where  contract  for  the  sale 
of  building  material  provided  for  credit  beyond 
the  time  specified  by  Rev.  St.  1909,  K  8217, 
8228,  fox  the  filing  and  foreclosure  of  a  me- 
chanic's lien,  the  right  to  a  lien  was  waived. — 
Dierks  &  Sons  Lumber  Co.  v.  Pearman,  157 
S.  W.  970. 

Where  a  contract  for  the  sale  of  building  ma- 
terial provides  only  for  a  conditional  extension 
of  time  for  payment,  the  condition  to  be  per- 
formed within  the  time  for  bringing  suit  to 
enforce  the  lien,  a  waiver  will  not  be  implied  if 
the  condition  is  broken  by  the  buyer. — Id. 

{214  (Mo.App.)  A  judgment  foreclosing  a 
mechanic's  lien,  erroneously  entered  against  all 
defendants  upon  confession  by  the  owners,  and 
later  set  aside  as  to  all  except  the  owners,  is 
not  a  waiver  of  a  lien  against  the  other  de- 
fendants.—Matthews  V.  Stephenson,  157  S.  W. 
887. 

The  requirement  of  the  Mechanic's  Lien  Stat- 
ute (Rev.  St  1909,  f  8217)  that  both  the  lien 
and  the  suit  to  enforce  it  shall  be  founded  upon 
the  account  do^s  not  bar  the  lien  against  the 
holder  of  a  trust  deed,  where  a  judgment  has 
been  entered  against  the  owners  before  the  hold- 
er was  served,  and  he  is  permitted  in  the  same 
action  to  litigate  all  questions  without  regard 
to  the  judgment  against  the  owner.— Id. 

VII.   ENFORCEMENT. 

{ 252  (Mo.App.)  Where  summons  against  the 
holder  of  a  trust  deed  is  issued,  in  an  action  to 
foreclose  a  mechanic's  lien,  after  jrdgment  has 
been  rendered  against  the  owners  uiion  con- 
fession, the  suit  ai'ainst  the  holder  is  not  a 
separate  suit.— Matthews  v.  Stephenson,  157  S. 
W.  887. 

§  260  (Mo.App.)  A  suit  to  enforce  a  me- 
chanic's lien  dates  from  the  time  of  the  filing, 
and  not  from  the  time  of  the  issuance  of  sum- 
mons, where  there  is  no  direction  given  the  clerk 
to  delay  the  issuance  of  the  summons. — Mat- 
thew* T.  Stephenson,  157  S.  W.  887. 


{  263  (Mo.App.)  The  requirement  of  Rev.  St 
1909.  §  8221,  that  in  mechanic's  Hen  suits  the 
parties  to  the  contract  shall  be  joined  is  juris- 
dictional, and  the  failure  to  comply  therewith 
is  fatal  to  the  judgment. — Hughes  Bros.  Paint 
&  Hardware  Co.  v.  Prewitt,  157  S.  W.  120. 

Rev.  St  1909,  {  8221,  providing  that  in  me- 
chanic's lien  suits  parties  to  the  contract  shall 
l>e  made  parties,  refers  to  the  parties  to  the 
particular  contract  which  is  the  subject  of  the 
inquiry,  and  as  between  whom  personal  judg- 
ment may  be  rendered,  and  it  is  sufficient  if  a 
lien  claimant  makes  the  subcontractor  with 
whom  he  dealt  a  party.— Id. 

Under  Rev,  St  1909,  I  8233,  imposing  on  the 
original  contractor  the  duty  of  defending  any 
lien  suit  prosecuted  against  the  owner,  the  orig- 
inal contractor  should  be  joined  as  a  codefend- 
ant  in  an  action  brought  by  a  materialman  who 
dealt  with  a  subcontractor. — Id. 

The  requirement  of  Rev.  St  1909,  f  8233, 
requiring  the  original  contractor,  when  made  a 
party,  to  defend  any  lien  suit  prosecuted  against 
the  owner  is  not  jurisdictionaL — ^Id. 

MEETINGS. 

See  Corporations,  {  198. 

MENTAL  CAPACITY. 

See  Deeds,  {  68;    Evidence,  |  545;    WiII^  H 

52,  324. 

MENTAL  SUFFERING. 

See  Damages,  {  48. 

MERGER. 

See  Judgment,  §{  593,  698. 

MINES  AND  MINERALS. 

See  Dower;    E^ad,  H  lit  25,  58;    Railroads, 
i  69. 

H.  TITIiE,  CONVEYANCES,   AND 

CONTRACTS. 
(A)  Rlacbts  and  Remedies  of  Ovraera. 

i  SI  (Tex.)  In  an  action  for  damages  for  tak- 
ing oil  from  land  through  mistake  as  to  own- 
ership, defendant  could  not  complain  that  the 
value  of  the  oil  at  the  surface  was  adjudged 
against  him,  where  he  did  not  plead  nor  prove 
the  cost  of  extracting. — Right  of  Way  Oil  Co. 
V.  Gladys  City  Oil,  Gas  &  Mfg.  Co.,  157  S.  W. 
737. 

(O  Iicaaea,  Ucenaea,  and  Contracta. 

i  58  (Ky.)  An  agreement  to  famish  the  lessee 
of  a  coal  mine  the  money  with  which  to  pay  his 
employes,  in  consideration  of  receiving  five  cents 
per  ton  for  selling  the  coal,  is  supported  by  a 
sufficient  consideration. — Pugh  v.  Jackson.  167 
S.  W.  1082. 

{83  (Ey.)  One  contracting  to  advance  to  a 
lessee  of  a  coal  mine,  entitled  to  receive  85 
cents  per  ton,  the  money  necessary  to  enable  the 
lessee  to  pay  bis  employes  may  refuse  to  make 
advancements,  where  it  is  conclusively  shown 
that  the  mine  cannot  be  operated  at  a  profit; 
but  he  cannot  justify  a  refusal  merely  on  the 
ground  that  the  mine  for  the  first  two  weeks 
was  operated  at  a  loss,  resulting  from  the  fact 
that  the  mine  was  out  of  condition. — Puzh  T. 
Jackson,  157  S.  W.  1082. 

The  measure  of  damages  for  breach  of  con- 
tract to  advance  to  a  lessee  of  a  coal  mine,  en- 
titled to  receive  85  cents  per  ton ;  the  money 
necessary  to  pay  the  employes,  resulting  in  the 
lessee  shutting  down  the  mine,  is  the  difference 
between  85  cents  per  ton  and  the  cost  of  min- 
ing the  coal  and  placing  it  in  cars  for  sfaipmeut. 
—Id. 


See  Infanta. 


MINORS. 
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Muniolpal  Corps. 


MISREPRESENTATION. 

See  Fraud;   Insnrance,  {{  26S-297,  603.  668. 

MISTAKE. 

See  Boundaries,  g  46;  Contempt,  {  28;  High- 
ways: Reformation  of  Instruments,  {J  19, 
45;    Trespass,  S  76. 

MITIGATION. 

See  Damages,  S  62. 

MODIFICATION. 

See  Appeal  and  Error,  t  1161. 

MONEY  PAID. 

Se«  Vendor  and  Purchaser,  {  341. 


MONOPOLIES. 

X.  VAUDITT  Ain>  EFFECT 
GRANTS. 


OF 


i  6  (Ky.)  An  ordinance  making  an  agreement 
with  a  purchaser  of  a  proposed  gas  franchise, 
whereby  it  permitted  him  to  purchase  an  elec- 
tric light  company,  the  franchise  authorizing 
the  furnishing  of  natural  gas,  manufactured 
gas,  and  mixed  gas,  held  not  invalid  as  creating 
a  monopoly.— Gathrigbt  v.  H.  M.  Byllesby  & 
Co.,  167  S.  W.  45. 

MORTGAGES. 

See  Bankruptcy ;  Chattel  Mortgages ;  Home- 
stead, {  122;  Limitation  of  Actions;  |  29; 
Mechanics'   Liens,  |$   214,  262. 

I.  BEQUISITES   ANB   VAI.IDITT. 

(A)  nature  aail  Eisaentlals  of  ConTejraueca 
as  SecnrltT. 

|S  (Ky.)  An  instrument  executed  by  a  pur- 
chaser of  timber  land  which  provided  for  the 
payment  of  all  proceeds  to  the  mortgagee  for 
the  purpose  of  paying  the  purchase  price  on 
the  land  and  discharging  the  pay  roll  held  a 
mortgage  and  not  a  contract  of  purchase,  and 
hence  it  did  not  give  one  who  did  the  work  in 
reliance  thereon  priority  over  the  mortgagee. — 
Huist  V.  Winchester  Bank,  157  S.  W.  685. 

(D)  ValldltT. 

1 81  (Ey.)  Where  the  storkholders  of  a  bank 
were  notifled  by  an  attorney  that  the  banking 
laws  had  been  violated  by  the  officers  becoming 
indebted  to  the  bank,  but  that,  if  each  would 
repay,  he  believed  no  prosecution  would  be 
bad,  a  mortgage  executed  by  an  officer  and  his 
wife  on  her  property  to  secure  his  debt  to  the 
bank  was  not  executed  to  compornd  a  criminal 
prosecution.-— Maddox  v.  Rowe,  157  S.  W.  714. 

{ 86  (Ky.)  Evidence  held  to  show  that  a 
mortgage  executed  by  a  husband  and  wife  on 
her  property  to  secure  his  indebtedness  was  not 
procured  by  duress. — Maddox  v.  Rowe,  157  S. 
W.  714. 

g86  (Tex.Civ.App.)  In  an  action  where  a 
wife  contested  the  validity  of  a  deed  of  trust, 
evidence  held  to  sustain  a  finding  that  at  the 
time  of  the  execution  thereof  she  was  mentally 
incompetent.— Farmers'  State  Bank  of  Quanah 
V.  Fanner,  157  S.  \V.  283. 

m.   CONSTRUCTION    AND    OPERA- 
TION. 
(D)  Uen   and    Priority. 

I  151  (Ky.)  Vendor's  lien  held  superior  to 
that  of  a  mortgage  given  at  the  time  of  the 
purchase  for  borrowed  money. — Ward  v.  Ward, 
157   8.  W.  700. 


VU.   PAYMENT     OR    PERFORMANCE 

OF   CONDITION,   RELEASE, 

AND    SATISFACTION. 

S  317  (Ark.)  Where  a  debt  secured  by  a  mort- 
gage has  been  paid,  the  mortgage  may  not 
thereafter  be  held  as  security  for  another  debt 
except  by  contract  supported  by  a  new  consid- 
eration.— Ross  v.  Hodges,  157  S.  W.  391. 

{319  (Ark.)  In  an  action  to  foreclose  a  mort- 
gage securing  a  note  alleged  to  be  unpaid,  evi- 
dence held  to  show  that  W.,  to  whom  the  mort- 
gagor sold  cotton,  intending  to  pay  the  pro- 
ceeds to  the  mortgagee  bank,  was  acting  in  the 
purchase  as  president  of  a  mercantile  company, 
also  a  creditor  of  the  mortgagee,  and  not  as 
cashier  of  the  bank,  so  as  not  to  show  pay- 
ment of  the  mortgage.— Calhoun  County  Bank 
T.  SeUers,  157  S.  W.  142. 

MOTIONS. 

See  Appeal  and  Error,  i|  226,  238,  274,  628; 
Continuance ;  Criminal  Law,  g  1134 ;  Dis- 
missal and  Nonsuit ;  Indictment  and  Infor- 
mation, j  189 ;  New  Trial ;  Pleading,  {  367 ; 
Venue,  SS  36-68. 

MOTIVE. 

See  Homicide,  if  7,  144,  166,  233. 

MUNICIPAL  CORPORATIONS. 

See  Appeal  and  Wnor,  |  882;  Boundaries,  i 
20;  Constitutional  Law,  i{  43,  70;  Coun- 
ties ;  Domicile ;  Electricity ;  Eminent  Do- 
main, i  2;  Garnishment,  |  17;  Gas;  In- 
junction, gg  85,  105 ;  Mandamus,  g  3 ;  Rec- 
ords, g  14 ;  Schools  and  School  Districts ;  Stat- 
utes, §  64 ;  Street  Railroads ;  Telegraphs  and 
Telephones,  g  10. 

I.   CREATION,    ALTERATION,    EXIST- 
ENCE,  AND  DISSOLUTION. 

(B)   Territorial    Slztrnt   and    SabdlTlaloaSi 

Aanezatlon,  Consolidation,  and 

DlTlslon. 

g  29  (Mo.)  The  proviso  in  Rev.  St  1899,  g 
57o2,  providing  that  the  mayor  and  council, 
with  consent  ol  a  majority  of  the  legal  voters, 
shall  have  power  to  extend  the  limits  of  the 
city  over  territory  adjacent  thereto,  provided, 
however,  that  all  agricultural  and  pasture 
lands  in  excess  of  40  acres  shall  be  exempt 
from  taxation  for  city  purposes^  etc.,  is  in  con- 
flict with  constitutional  provisions  and  void. — 
Hislop  V.  City  of  Joplin,  157  S.  W.  025. 

g  33  (Mo.)  Where,  in  limit  extension  pro- 
ceedings, under  Rev.  St.  18'.)9,  g  5752,  the  ordi- 
nance authorizing  the  extension  is  not  in  the 
record,  held,  that  it  would  be  presumed  that  it 
contained  no  provision  attempting  to  exempt 
property  from  taxation  in  accordance  with  the 
invalid  proviso  of  such  statute.— Hislop  v.  City 
of  Joplin,  157   S.  W.  625. 

In  a  city  limit  extension  proceeding  in  which 
2,100  acres,  one-third  of  which  was  platted 
and  containing  about  300  families,  was  annex- 
ed to  a  city  of  32,000  population,  evidence  held 
insufficient  to  show  that  the  annexation  was 
unreasonable  or  fraudulent. — Id. 

In  proceedings  to  set  aside  extension  of  lim- 
its of  a  city,  evidence  that  no  lights,  sewersL 
police,  etc.,  had  been  provided  for  the  annexed 
territory,  is  relevant  on  the  question  of  fraud 
in  the  extension. — Id. 

g  33  (Mo.App.)  Under  Rev.  St  1909,  g  8529, 
providing  for  the  incorporation  of  a  town  upon 
petition  settinj;  forth  the  metes  and  bounds  of 
the  town  and  its  commons,  held,  that  an  order 
Off  the  county  court  incorporating  territory  as  a 
town  was  void  for  want  of  any  reference  to 
any  commons  as  included  within  the  bounds  of 
the  town  or  any  description  thereof  by  metes 
and  bounds. — State  on  inf.  of  Black  ex  rel. 
Scott  V.  Gooch,  157  S.  W.  846. 


7or  cases  In  Dae.  Dig.  4b  Am.  Dig.  Key  No.  Series 


*  Indexes  sm  sam*  topic  and  section  (I)  NUMBBB 

Digitized  by 


v^oogle 


Maalolpal  Corps. 


167  SOUTHWBSTBUN  BBFORTBB 


1276 


IV.  PROCEEDINOS    OF    GOXnrOH.    OB 
OTHER  OOVERNINO  BODY. 

(B)  Ordinances  and  BT-I'av'  In  General. 

i  106  (Ky.)  The  fact  that  an  ordinance  was 
passed  on  the  eame  day  that  it  was  introduced 
does  not  necessarily  show  that  free  discuBsion 
has  not  been  had,  so  as  to  authorize  the  court 
to  interfere,  under  Ky.  St.  {  2777,  providing 
that  no  ordinance  shall  be  passed  until  it  shall 
have  been  read  in  full  and  free  discussion  al- 
lowed thereon.— Gathright  v.  H.  M.  Bylleaby  & 
Co.,  157  S.  W.  45. 

{  ( 14  (Ky.)  Under  Ky.  St.  t  2777,  prohibit- 
ing alteration  of  ordinances  except  by  repeal, 
an  ordinance  making  an  agreement  with  a  pro- 
posed purchaser  of  a  gas  franchise  held  valid, 
though  it  altered  an  existing  ordinance. — Gath- 
right V.  H.  M.  Byllesby  ft  Co.,  157  S.  W.  45. 

S  120  (Ky.)  The  court  must  construe  an  ordi- 
nance in  connection  with  the  statute  under 
which  it  is  enacted;  and,  where  its  language  is 
largely  borrowed  from  the  statute  authorizing 
the  ordinance,  it  will  be  presumed  that  the  city 
authorities  endeavored  simply  to  follow  the 
statute.— Polsgroye  v.  Moss,  157  S.  W.  1133. 

The  court  in  construing  a  section  of  an  ordi- 
nance will  look  to  the  ordinance  as  a  whole, 
and  the  purpose  intended  to  be  accomplished 
thereby.— Id. 

(  122  (Mo.)  An  ordinance,  which  is  within 
the  statutory  power  of  a  council  to  pass,  will 
be  presumed  reasonable  and  valid  until  the 
presumption  is  overthrown  by  evidence  clearly 
showing  the  contrary,  and  this  presumption  is 
equally  applicable  to  limit  extension  ordinances 
under  Rev.  St.  1899,  j  5762.— Hislop  t.  City 
of  Joplin,  157  S.  W.  625. 

The  burden  of  proof  is  on  the  party  assail- 
ing an  ordinance  aa  unreasonable. — Id. 

V.   OFZTOEBS.  AGENTS,  AND  EM- 
PLOrfiS. 

(B)  Mnntelpal    Departmeata    and    Ofllcer* 
Thereof. 

$  183  (Tex.Civ.App.)  Sureties  on  the  o6Bcial 
bond  of  a  city  marsnal  are  liable  for  an  assault 
committed  by  him  while  making  an  arrest, 
where  he  was  assuming  to  act  in  his  ofi5cial  ca- 
pacity, though  no  offense  was  actually  commit- 
ted.—Riter  V.  Neatherly,  157  S.  W.  439. 

Evidence  held  to  warrant  a  finding  that  a 
marshal  was  assuming  to  act  under  the  author- 
ity of  Code  Cr.  Proc.  art  259,  providing  for  ar- 
rest, without  warrant  in  cases  of  breach  of 
the  peace,  and  article  43  of  the  Code  declaring 
a  marshal  to  be  a  peace  officer,  and  that  he 
construed  the  act  to  be  a  breach  of  the  peace. 
—Id. 

Evidence  held  sufficient  to  show  that  a  mar- 
shal in  making  an  arrest  without  warrant  was 
acting  in  his  official  capacity. — Id. 

Where  there  is  no  evidence  of  any  private 
grudge  or  unfriendly  relation  between  a  mar- 
dial  and  a  person  arrested  hy  him,  the  court 
will  presume  that  he  was  acting  aa  an  official 
merely. — Id. 

(C)   AKCntn  and  Employes. 

J  217  (Mo.App.)  A  resolution  of  the  board  of 
public  works  of  Kansas  City  approved  by  the 
council  pursuant  to  the  charter,  empowering 
the  board  with  the  concurrence  of  the  council 
to  fix  a  schedule  of  employes,  which  contains 
a  list  of  employes  with  cumpensation  in  figures 
carried  out  opposite  the  name  of  each  under 
a  heading  "salary  per  year,"  does  not  give  an 
employ^  a  definite  term. — Chestnut  t.  Kansas 
City,  157  S.  W.  656. 

{218  (Mo.App.)  Kansas  City  Charter  em- 
powering the  boaid  of  public  works  to  appoint 
a  commissioner  of  street  cleaning,  with  power 
to  appoint  district  superintendents,  and  em- 
powering the  board  to  fix,  with  the  concurrence 
of  the  council,  a  schedule  of  the  number  and 
compensation  of  employi's,  does  not  contem- 
plate a  fixed  tenn  of  office  for  a  district  su- 


perintendent, who  is  remoTable  at  the  discre- 
tion of  the  commissioner.— Chestnut  t.  if«~— 
City,  157  S.  W.  656. 

rX.   PUBLIC   mPBOVEBCEHTS. 

(A)  Poirer     to     Mal£e     Improveaieata     •* 

Graat  Aid  Tberelor. 

1278  (Mo.)  Under  St  Louis  City  Charter, 
art.  0,  §§  1,  14,  17,  27,  and  St  Louis  Rev. 
Code,  art.  1,  c.  24,  J  1913,  ordinances  proridins 
for  the  abolition  of  railroad  grade  crossings  by 
the  depression  of  tracks  of  the  railroad  com- 
panies held  matters  of  "public  work"  and 
''public  improvement,"  which  were  re<^aired  to 
originate  with  the  board  of  public  improre- 
tnenta. — American  Tobacco  Co.  T.  Misaoaii  Pat 
Ry.  Co.,  157  S.  W.  502. 

{284  (Mo.App.)  A  contract  for  street  im- 
provements, which  provided  that  it  should  be 
completed  within  90  days  from  the  time  the 
city  engineer  notified  the  contractor  to  begia 
work,  did  not  delegate  to  the  engineer  l^nsla- 
tive  power  to  delay  the  commencement  of  the 
work  beyond  a  reasonable  time  after  the  ap- 
proval of  the  ordinance.— Fellows  v.  Doney,  157 
S.  W.  995. 

A  city  council  cannot  delegate  to  the  city  en- 
gineer the  power  to  extend  the  time  for  the 
completion  of  a  contract  for  street  improve- 
ment—Id. 

i  285  (Ky.)  Under  K^.  St  {  3037d,  the  sale 
of  a  franchise  permitting  the  sale  of  natural 
gas,  manufactured  gaa,  and  mixed  gas  held  not 
invalid,  though  the  franchise  was  offered  on 
the  expiration  of  a  franchise  for  the  sale  of 
natural  gas  for  fuel  and  heating  purposes.— 
Gathright  v.  H.  M.  ByUesby  ft  Co.,  157  S.  W. 
45. 

Though,  under  Ky.  St  I  3037d,  on  the  ex- 
piration of  a  franchise,  a  city  must  offer  for 
sale  a  franchise  similar  to  the  former  one,  yet 
this  does  not  prevent  the  city  from  offering  for 
sale  a  dissimilar  franchise,  when  it  specifically 
provides  that  the  franchise  is  not  exclusive, 
since  it  could,  by  another  offer  of  sale  of  a 
franchise,  comply  with  the  terms  of  the  atatote. 
^Id. 

A  gas  and  electric  franchise,  so  drawn  aa  to 
cover  only  territory  already  occupied  bjr  the 
pipes  or  wires  of  an  existing  company,  is  not 
for  that  reason  invalid.— Id. 

A  city,  by  an  agreement  incorporated  in  an 
ordinance,  providing  that  a  proposed  purchaser 
of  a  gas  franchise  offered  for  sale  by  another 
ordinance,  if  the  successful  bidder,  may  pai^ 
chase  an  existing  electric  company,  can  waive 
a  stipulation  in  the  franchise  of  such  latter 
company  prohibiting  consolidation. — ^Id. 

(B)  Preliminary     ProeeedinK*    and    OrdU 

nances  or  Kesolntlons. 

J  293  (Mo.App.)  Resolntion  declaring  the 
necessity  of  improving  a  street  under  Rev.  St 
1909,  I  925.5,  held  to  give  sufficient  information 
from  which  property  owners  could  form  an  in- 
telligent conclusion  as  to  the  necessity  and  wis- 
dom of  the  improvement  and  hence  to  be  snffi- 
cient.— Paxton  v.  Bonner,  157  S.  W.  986. 

I  293  (Mo.App.)  A  resolution  of  a  city  conn- 
cil  declaring  a  street  improvement  to  be  neces- 
sary which,  after  describing  the  paving  in  de- 
tail, provides  that  the  last  course  shall  be 
grouted  for  the  gutter,  is  sufficient  to  comgly 
with  the  requirements  of  Rev.  St  1899,  $|  5So9, 
5060.— Fellows  v.  Dorsey,  157  S.  W.  99.">. 

The  resolution  of  the  council  declaring  the 
necessity  for  a  street  improvement  is  for  the 
information  of  property  owners,  and  the  words 
therein  must  be  given  their  ordinary  meaning, 
unless  the  context  clearly  indicates  the  con- 
trary.— Id. 

$  294  (Mo.App.)  Under  Rev.  St  1899,  i  9255, 
requiring  a  preliminary  resolution  for  paving  to 
be  printed  in  a  daily  paper  for  seven  consecu- 
tive insertions,  a  publication  for  seven  consecu- 
tive issues  of  a  daily  jjiaper  ia  sufficient^  even 
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though  two  Sundays  and  the  Fourth  of  July 
intervened,  on  which  days  no  paper  was  pub- 
lished.—Fellows  V.  Dorsey,  157  S.  W.  995. 

{  304  (Mo.App.)  Kansas  City  charter,  author- 
izing the  city  to  construct  sewers  of  such  di- 
mensions, material,  and  character  as  shall  be 
prescribed  by  ordinance,  is  mandatory,  and  an 
ordinance  must  make  the  specifications  a  part 
thereof,  which  is  done  by  referring  to  them  as 
being  at  a  certain  place. — Mullins  v.  Everett, 
157  S.  W.  823. 

Where  specifications  for  the  construction  of 
a  sewer  approved  after  the  adoption  of  an  or- 
dinance for  the  improvement  included  many 
vital  requirements  not  found  in  the  ordinance, 
the  ordinance  referring  to  the  specifications 
could  not  be  sustained  on  the  ground  that  it 
contained   the   specifications. — Id. 

That  there  were  printed  blank  specifications 
for  the  construction  of  sewers  on  hand  in  the 
city  engineer's  ofiice  by  order  of  the  city  coun- 
cil did  not  meet  the  requirements  of  the  city 
charter  authorizing  the  construction  of  sewers 
of  such  dimensions,  material,  and  character  as 
shall  be  prescribed  by  ordinance. — Id. 

1 309  (Ky.)  An  ordinance  offering  a  gas 
franchise  for  sale  held  not  invalid,  within 
Const,  i  164,  where  it  was  only  advertised  in 
all  two  weeks. — Gathrigbt  t.  H.  M.  Byllesby  & 
Co    157  S.  W.  45. 

Under  Const.  J  164,  an  ordinance  held  not 
to  be  adjudged  invalid  on  the  ground  that  a 
bidder  for  the  franchise  offered  for  sale  by  the 
ordinance  was  the  only  one  who  conld  comply 
with  the  ordinance,  in  view  of  the  pleadings 
of  the  party.— Id. 

Under  Const,  i  164,  an  ordinance  making  an 
agreement  with  a  proposed  bidder  for  a  fran- 
chise held  not  invalid,  because  the  purchaser 
had  by  reason  of  his  ownership  of  property  and 
capital  a  better  chance  than  other  bidders  had. 
-Id. 

An  ordinance  agreeing  with  a  proposed  par- 
chaser  of  a  gas  franchise,  offered  for  sale  by 
another  ordinance,  that  if  the  purchaser  was 
the  successful  bidder  it  might  purchase  an  exist- 
ing electric  comnany,  and  that  the  city  would 
waive  a  stipulation  in  the  franchise  of  the 
latter  company  prohibiting  it  to  consolidate 
with  a  competing  company,  held  not  invalid  as 
riving  the  purchaser  privileges  over  other  bid- 
aers.— Id. 

(C)  OOBtractB. 

i  362  (Mo.App.)  A  city  council  had  power  to 
extend  the  time  for  the  completion  of  a  con- 
tract for  a  public  improvement  beyond  the  pe- 
riod specified  therefor  in  the  original  ordinance, 
where  the  extending  ordinance  was  passed  prior 
to  the  expiration  of  the  time  limited  in  the 
original  ordinance. — Faxton  v.  Bonner,  157  S. 
W.  986. 

f  373  (Tex.CiT.App.)  Dallas  City  Charter,  art 
14,  I  21,  does  not  give  materialmen  and  labors 
era  a  claim  on  a  fund  due  a  contractor  from 
the  city,  except  as  against  the  contractor,  and 
hence  they  had  no  superior  rights  thereunder  to 
a  fund  assigned  by  the  contractor  before  notice 
was  given  by  them  to  the  city.— Jones  Lumber 
Co.  v.  Guaranty  State  Bank  &  Trust  Co.,  157 
8.  W.  472. 

Parties  furnishing  contractor  with  city  money 
with  which  to  perform  a  contract  and  taking 
an  assignment  of  the  amount  due  him  held  to 
have  legal  rights  superior  to  the  equities  of  la- 
borers and  materialmen  who  subsequently  no- 
tified the  city  of  their  claims  pursuant  to  the 
city  charter. — Id. 

<■!)  Aaaeaaaaento  for  Benellta,  and  Speelal 
Tsx««. 

1444  (Mo.App.)  Under  Bev.  St.  1909,  {{ 
9254,  9255,  the  tax  bills  for  a  public  improve- 
ment were  not  invalid  because  a  city  council 
passed  a  new  initiatory  resolution  after  the  fil- 


ing of  the  estimate,  plans,  and  specifications, 
and  instead  of  requiring  a  new  estimate  and 
plans  and  specifications  adopted  those  of  the 
former  abandoned  proceeding. — Paxton  v.  Bon- 
ner, 157  S.  W.  986. 

1444  (Mo.App.)  Where  the  ordinance  and 
contract  for  a  street  improvement  differ  from 
the  resolution  declaring  the  necnasity  for  the 
work,  as  to  the  work  and  material  to  be  used 
in  the  gutter,  the  ordinance  is  void,  and  a  tax 
bill  issued  thereunder  is  invalid.— Fellows  v. 
Dorsey,  157  S.  W.  996. 

Recovery  on  a  special  tax  bill  for  street  im- 
provemento  cannot  be  denied,  in  the  absence  of 
fraud  or  collusion,  because  the  specifications 
adopted  in  the  ordinance  and  complied  with  by 
the  contractor  did  not  require  a  serviceable  im- 
provement.— Id. 

1 445  (Ky.)  Where  a  city  government  is  or- 

?;anized  under  a  statute  subsequently  declared 
nvalid,  persons  who  during  the  existence  of 
the  city  government  received  benefits  from  pub- 
lic improvements  may  not  escape  liability  to  the 
contractor  for  the  benefits  on  the  pround  that 
the  city  government  was  void,  and  that  the  per- 
sons acting  as  officers  were  without  authority  to 
contract— Wendt  v.  Berry,  157  S.  W.  1116.' 

i  458  (Mo.)  An  owner  of  property  assessed 
for  a  street  improvement  cannot  complain  that 
all  of  an  appropriation  made  to  pay  for  the 
portion  of  the  improvement  chargeable  against 
the  city  park,  under  St.  Louis  Charter,  art.  6, 
li  14,  28,  was  not  applied  to  that  purpose, 
where  the  city  paid  tlip  amount  properly  as- 
sessable against  the  park,  which  was  less  than 
the  appropriation.— Perkinson  v.  Weber,  157  8. 
W.  961. 

§485  (Mo.App.)  A  special  tax  bill  for  street 
improvements  is  prima  facie  evidence  of  the  le- 
gality of  the  proceedings  and  the  liability  of 
the  property  thereby  charged,  and  the  burden 
Is  upon  the  owner  to  overcome  the  prima  facie 
effect.— Fellows  v.  Dorsey,  157  S.  W.  995. 

f  519  (Mo.)  The  opening  of  a  street  parallel 
to  an  impioved  street  which  would  have  re- 
duced the  assessment  against  a  property  own- 
er under  St  Louis  Charter,  art  6,  {  14,  pre- 
scribing the  boundaries  of  a  benefit  district, 
does  not  destroy  any  part  of  the  lien  for  the 
improvements  which  had  already  attached  by 
the  issuance  of  special  tax  bills  prior  to  the 
opening  of  the  new  street — Perkinson  v.  Web- 
er, 157  8.  W.  961. 

(F)   Bntoreeasent  of  Aaac»»aiemta  ud  Bpe- 
olal  Taxes. 

i  567  (Mo.App.)  A  petition,  to  recover  the 
amount  due  on  a  spTClal  tax  bill  given  by  a 
city  of  the  third  class  to  a  paving  contractor, 
which  contains  the  allegations  required  by  Rev. 
St  1909,  t  9296,  is  suflScient  though  it  does 
not  set  forth  the  steps  taken  by  the  council  and 
the  doing  of  the  work  by  the  contractor. — B'el- 
lows  V.  Dorsey.  157  S.  W.  995. 

g  568  (Mo.)  In  an  action  to  collect  special 
tax  bills  for  street  improvement  by  the  city  of 
St  Louis,  evidence  held  insufficient  to  show 
that  a  parallel  street  had  been  opened  so  as  to 
exclude  a  part  of  the  property  from  the  dis- 
trict under  St  Louis  Charter,  art  6,  {  14.— 
Perkinson  v.  Weber,  157  S.  W.  961. 

{  569  (Mo.App.)  In  an  action  by  a  contractor 
upon  a  special  tax  bill  for  a  street  improvement, 
an  instruction  as  to  the  test  to  determine  the 
quantity  of  sand  used  by  the  contractor  in  the 
gravel  held  erroneous.- Fellows  v.  Dorsey,  157 
S.  W.  995. 

{571  (Ark.)  Kirby's  Dig.  Si  5706,  5709,  pro- 
viding that  the  transcript  on  appeal  from  a  de- 
cree for  street  improvement  assessments  shall 
be  filed  within  20  days  after  the  decree  and  that 
no  appeal  shall  be  prosecuted  after  the  expira- 
tion of  the  20  days,  are  mandatory,  and  an  ap- 
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peal  mast  be  dismissed  where  the  transcript  Is 
not  aied  in  time.— Miller  t.  White,  157  S.  W. 
934. 

{571  (Mo.App.)  Where  a  contract  for  a  pub- 
lic improvement  required  its  completion  before 
a  certain  date,  but  provided  that  the  city  coun- 
cil might  extend  such  time  for  certain  causes, 
it  would  be  presumed,  in  the  absence  of  any 
showing  to  the  contrary,  that  an  extension  by 
the  council  was  supported  by  a  valid  reason  rec- 
ognized in  the  contract  as  good  cause  for  an  ex- 
tension, although  the  extending  ordinance  speci- 
fied no  reason  therefor. — Paxton  v.  Bonner,  157 
S.  W.  986. 

X.  POUOE  POWXIl  AHS  REOUXA- 
TIONB. 

(A)  Delesatlon,    EJztent.    and    Bxerciae    ot 
Pofrer. 

{ 592  (Tex.Civ.App.)  An  ordinance  of  a  city 
requiring  plumbers  to  obtain  a  license  and  give 
a  bond  is  in  conflict  with  Acts  25th  Lieg.  c 
163,  as  amended  by  Acts  31st  Leg.  c.  90,  pro- 
viding for  the  examination  and  licensing  by  a 
board  of  examiners  of  plumbers  in  every  city  of 
the  state.— City  of  Houston  v.  Bichter,  157  S. 
W.  189. 

{  597  (Ky.)  Under  Ky.  St  S  3290,  subsecs.  16, 
26,  empowering  cities  of  the  third  class  to  make 
police  regulations  to  protect  the  general  health, 
and  to  impose  penalties  on  owners  of  structures 
which  may  be  considered  dangerous  to  the  pub- 
lic, an  ordinance  prohibiting  the  use  of  dwell- 
ings so  unsanitary  as  to  be  unfit  for  habitation 
or  which  may  be  considered  dangerous  to  the 
public  health  or  morals  is  valid. — Folsgrove  v. 
Moss,  157  S.  W.  1133. 

XI.  VKE  AKD  SEairi.ATIOH  OF  FVB- 

UC  FI.ACES,  PBOPEBTT, 

AND   WORKS. 

(A)   Streets  and  Otber  PabUo  Ways. 

1 653  (Ky.)  In  an  action  to  enjoin  the  main- 
tenance of  a  fence  across  a  street,  a  petition, 
alleging  that  the  city  had  used  and  nad  ez- 
clnnve  jnrisdictlon  over  the  street  for  more 
than  SO  years,  during  which  time  it  treated  it 
as  a  thoroughfare  for  the  use  of  the  city  and 
public  generally,  is  a  sufiicient  pleading  of  the 
city's  adverse  title.— Keystone  Commercial  Co. 
V.  City  of  MaysviUe,  157  S.  W.  25. 

I  697  (Ky.)  That  a  municipality  has  a  rem- 
edy at  law  to  protect  its  title  in  a  street  will 
not  preclude  it  from  an  injunction  to  prevent 
the  inclosure  of  such  public  street. — Keystone 
Commercial  Co.  t.  City  of  Maysville,  157  S. 
W.  25. 

1 705  (Mo.App.)  A  person  coasting  on  the 
street  in  a  thickly  settled  part  of  the  city,  in 
violation  of  an  ordinance,  is  not  a  trespasser 
in  the  sense  of  being  on  private  property,  in- 
vading the  property  rights  of  another,  but  is 
exercising  the  lawful  right  to  travel  the  street 
for  pleasure,  but  in  an  unlawful  manner. — 
Bowe  V.  Hammond,  157  S.  W.  880. 

That  plaintiff  was  on  the  streets  in  violation 
of  a  dt^  ordinance,  coasting,  at  the  time  the 
automobile  collided  with  his  sled,  was  no  de- 
fense in  an  action  for  damages  against  the  own- 
er of  the  automobile  founded  upon  the  humani- 
tarian doctrine.— Id. 

A  chauffeur  driving  an  automobile  through  a 
thickly  settled  portion  of  the  city  at  a  high 
speed,  on  approaching  street  crossings  is  bound 
to  all  persons  on  the  street,  whether  there  right- 
fully or  wrongfully,  to  maintain  a  vigilant  look- 
out and  keep  his  car  under  control. — Id. 

1706  (Mo.App^  Evidence  in  an  action  for 
injuries  held  sufficient  to  go  to  the  jury  on  the 
issue  whether  the  injury  was  caused  by  the 
negligence  of  the  chauffeur  in  running  into 
the  sled  after  he  became  aware  or  by  ordinary 
care  could  have  become  aware  that  plaintiff 
was  in  danger. — ^Bowe  v.  Hammond,  157  S.  W. 
880. 


Xn.  TOBT8. 

(A)  Bxerolae   of   Oovemmental    anA    Cor- 
porate Povrera  la   General. 

J  733  (Mo.App.)  A  city  acts  in  a  govemmeii- 
capacity  in  the  improvement  of  its  public 
streets,  and  it  is  not  civilly  liable  for  acts  per- 
formed in  such  capacity,  out  is  liable  for  in- 
juries resulting  from  a  negligent  constmction 
or  maintenance  of  the  improvement. — Nelaon  t. 
Kansas  City,  167  S.  W.  94. 

Where  the  construction  of  a  catch  baain  and 
auxiliary  depression  in  the  line  of  the  usual 
path  of  pedestrians  was  not  part  of  a  general 
plan  of  street  improvement  adopted  by  the  city, 
but  the  unusual  location  was  selected  by  tiie 
city  engineer,  the  city  was  liable  for  injurie*  to 
a  pedestrian  caused  by  the  negligent  constmc- 
tion of  the  basin  and  depression. — Id. 

S  742  (Mo.App.)  Whether  a  city,  con«tmct- 
Ing  a  catch  basin  and  auxiliary  depression  in 
the  line  of  the  usual  path  of  pedestrians,  was 
guilty  of  actionable  negligence  and  liable  for 
injuries  to  a  pedestrian  caused  thereby  Md 
for  the  jury.— Kelson  t.  Kansas  City,  157  S. 
W.  94. 

IB)  Aeta      or      Omlaaiona      ot      Oflleers      or 
Aseatn. 

i  747  (B^.)  The  sewerage  commisQOQ  of 
Louisville,  created  by  Ky.  St.  i  3037b,  has  the 
exclusive  control  of  streets  while  constructing 
a  sewer  therein,  and  the  city  is  not  liat>le  for 
injuries  to  a  boy  falling  into  a  ditch  in  a  street 
while  constructing  a  sewer  therein.— City  of 
Louisville  v.  Frank's  Guardian,  157  S.  W.  24. 

The  sewerage  commission  of  lionisville  is  a 
governmental  agency,  and  the  city  is  not  lia- 
ble in  damages  for  negligence  of  its  empUiytm 
in  constructing  a  sewer. — Id. 

(C)  Defects  or  Obatmntlona  la  Streets 
and  Otber  Pnbllo  'Waya. 

II 759  (Ky.)  A  city  may  leave  any  of  its 
streets  in  the  condition  in  which  they  were 
when  first  established  and  set  apart  for  poblie 
use,  although  entirely  unimproved,  but  if  it 
undertakes  to  improve  them,  it  must  exercise 
ordinary  care  to  put  and  keep  them  in  reason- 
ably safe  condition  for  public  travel,  having, 
however,  a  discretion  as  to  the  character  and 
quality  of  the  repairs  or  improvements  tiiat  it 
will  make,  provided  when  completed  they  make 
the  streets  reasonably  safe.— Gee's  Adin'r  ▼. 
City  of  HopkinsvUle,  157  S.  W.  30. 

g770  (Ky.)  City  which  left  unbridged  • 
stream,  passable  on  foot  in  ordinary  conditions 
but  in  times  of  heavy  rainfall  a  swift,  high, 
and  dangerous  current,  lield  not  liable  for  the 
death  of  a  person  caught  in  the  current  and 
drowned.— Gee's  Adm'r  v.  City  of  Hopkinsyille, 
157  S.  W.  30. 

i  797  (Ky.)  A  city  is  not  liable  for  injuries 
caused  by  its  failure  to  light  its  streets,  ex- 
cept where  there  are  defects  or  unsafe  places 
therein. — Gee's  Adm'r  v.  City  of  HopkinsviUc, 
157  S.  W.  30. 

Even  where  a  city  undertakes  to  light  its 
streets,  if  there  are  no  defects  or  unsafe  places 
therein,  it  has  a  broad  discretion  as  to  the 
number  and  character  of  lights  that  it  will  es- 
tablish, and  is  not  liable  in  damages  for  its 
failure  to  furnish  such  number  and  quality  of 
lights  as  would  better  illuminate  the  streets. 
-5d. 

A  city  which  had  left  unbridged  a  stream 
crossing  a  street  was  not  liable  for  the  death  of 
a  traveler  who,  owing  to  InsufiBcient  lightin;: 
of  the  street,  failed  to  discover  that  the  stream 
was  not  passable  before  attempting  to  cross. 
— Id. 

{801  (Ky.)  A  city  need  not  keep  a  cellar 
door,  extending  from  a  building  out  on  the 
sidewalk,  safe  for  persons  standing  on  the  door 
within  the  street  line  and  watching  reUgioos 
services  in  the  building. — City  of  Louisville  T. 
Hayden,  157  S.  W.  4. 
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1808  (Ky.)  A  ehnrcli  maintaining  for  re- 
ligious purposes  a  building  situated  back  about 
tliree  feet  from  the  street  line,  with  a  cellar 
door  extending  from  the  building  out  on  the 
sidewalk,  is  not  liable  for  injuries  to  persons 
standing  on  the  cellar  door  to  watch  services  in 
the  building.— City  of  Louisville  t.  Hayden,  157 
S.  W.  4. 

Ztn.   FISOAI.  ICAHAOEMEirr.  PTTB- 

UC  DEBT,   SEOTTRITIES,  AKD 

TAXATION. 

(D)   Taxes    and    Otber    RcT-ennei   and    Ap- 
plteatlon  Thereof. 

{  966  (Ky.)  Under  Ky.  St  f |  4096  and  4098, 
providing  for  the  valuation  of  physical  prop- 
erties of  a  bridge  company  for  the  purpose  of 
operating  as  a  carrier  of  freight  and  passengers, 
and  section  4077  imposing  a  corporate  franchise 
tax,  held,  that  under  an  ordinance  there  was 
no  reserved  contract  right  to  collect  a  tax  on 
the  intangible  property  of  a  bridge  company,  so 
that  after  its  conveyance  the  right  was  at  an 
end.— Ix)ui8ville  &  N.  R.  Co.  v.  City  of  Hender- 
son, 157  S.  W.  1105. 

{967  (Ky.)  A  school  tax  levied  bjr  a  munic- 
ipality IS  not  a  municipal  taxation  within 
Const  S  170,  providing  that  the  General  As- 
"sembly  may  autnorize  any  city  to  exempt  manu- 
facturing establishments  from  municipal  taxa- 
tion, 80  that  a  manufacturing  plant  is  not  ex- 
empt from  a  school  tax,  though  the  city  taxing 
authorities  did  not  collect  such  tax  from  manu- 
fkctui^g  plants  for  a  long  period. — City  of 
Loaisville  v.  Board  of  Education  of  City  of 
Louisville,  157  S.  W.  379. 

i  971  (Ky.)  Ky.  St.  §  3489,  providing  that  no 
ordinance  for  the  assessment  of  any  tax  shall 
be  valid  unless  the  aye  and  nay  vote  thereon  is 
recorded  in  the  journal  of  proceedings,  held 
not  to  apply  to  ministerial  action  in  assessing 
property  subject  to  taxation  but  not  listed,  as 
provided  by  section  35'12,  and  that  the  council 
might  list  it  by  an  order  of  record  without 
passing  an  ordinance.— Graves'  Adm'r  t.  City 
of  Georgetown,  157  S.  W.  S3. 


MURDER. 


See  Homicide. 


MUTUAL  AID  SOCIETIES. 

See-  Beneficial  Associations. 

MUTUAL  BENEFIT  INSURANCE 

Sm  Luurance,  t|  693-825. 

MUTUALITY. 

See  (Contracts,  {  10. 

NAMES. 

See  Mechanics'  Uens,  {  141. 

(  16  (Tex.Cr.App.)  In  a  prosecution  for  In- 
cest in  which  the  defense  was  a  former  mar- 
riage with  Amer  C,  a  decree  of  divorce  giv- 
en defendant  from  Armor  C.  held  admissible.— 
Cowser  v.  State,  157  S.  W.  75& 

NAVIGABLE  WATERS. 

See  Waters  and  Water  Courses. 

NEGLIGENCE. 

See  Appeal  and  Error,  ||  1039,  1064,  1068; 
Carriers,  {{  158,  159,  174,  204-230,  280-347, 
356 ;  Death ;  Electricity ;  Escrows ;  Gas ; 
Husband  and  Wife,  |  209 ;  Insurance,  J  403 ; 
Landlord  and  Tenant,  §|  164  167;  Master 
and  Servant,  {{  94-296 ;   Municipal  Corpora- 


tions, {I  733,  742,  747;  Pleading,  li  8,  34; 
Railroads,  J8  274-461;  Street  Railroads,  §| 
93,  103;    'Telegraphs  and  Telephones,  §{  20, 


52.  53,  67,  78;   Trial,  {f  244,  251,  260,  295, 
296. 

I.  ACTS    OB  OKISSIONS   OOHSTITUT- 

nro  irEoi.iGENOE. 

(C)  Condition  and  Use  of  L.>nd,  Bnlldlnsa, 
and  Other  Btrnctnrea. 

1 32  (Mo.App.)  Where  a  storekeeper  main- 
tains an  opening  in  the  floor  of  a  passageway 
used  by  customers,  it  is  his  duty  to  exercise 
care  in  respect  to  the  opening  commensurate 
with  the  danger  involved,  and,  where  the  door 
was  negligently  left  open  and  a  patron  fell 
through,  the  only  defense  possible  is  that  of 
contributory  negligence. — Beckermann  t.  Bl.  H. 
Kortkamp  Jewelry  Co.,  167  S.  W.  855. 

n.    FBOXniATE  OAUSE  OF  INJUBT. 

i  56  (Mo.App.)  Where  plaintiff  attempts  to 
prevent  an  injury  to  persons  which  would  natu- 
rally result  from  the  negligence  of  defendant 
and  is  injured,  the  defendant's  negligence  will 
be  regarded  as  the  proximate  cause  of  his  in- 
jury.— Williams  v.  United  States  Incandescent 
Lamp  Co.,  157  S.  W.  130. 

m.  OONTBIB1TTOBT  mBOUGENOE. 
(A)  Feraona  Injured  In  General. 

I  83  (Mo.)  The  doctrine  of  last  clear  (!hance 
is  predicable  upon  the  opportunity  to  avoid 
injury  to  another,  who  negligently  or  other- 
wise is  placed  in  a  position  of  peril. — Hamil- 
ton V.  Kansas  City  Southern  Ry.  Co.,  157  S. 
W.  622. 

{ 83  (Mo.App.)  Where  a  person,  whether  a 
wrongdoer  or  not  is  placed  in  a  position  of 
peril  Dy  an  instrumentality  operated  by  anoth- 
er, it  is  the  duty  of  the  latter  under  the  human- 
itarian rule  when  he  sees  or  could  see  the 
danger,  and  has  the  means  of  averting  it  to 
use  all  reasonable  means  to  that  end. — ^Rowe 
T.  Hammond,  157  S.  W.  880. 

IV.  AOTIOITS. 

(A)  RlKltt  of  Action,  Partlea,  Prellminarj' 
Proceedings,  and  Pleadins. 

{119  (Mo.)  In  the  absence  of  a  plea  of 
contributory  negligence,  evidence  of  plaintiff 
merely  tending  to  show  that  he  is  guilty  of 
negligence  is  insufficient  to  take  the  question 
to  the  jury.— White  v.  United  Rys.  Co.  of  St 
Louis,  157  S.  W.  693. 

{119  (Mo.App.)  A  plaintiff  who  specifies  In 
his  petition  the  precise  manner  of  his  injury 
cannot  recover  on  any  different  state  of  facts, 
for  defendant  cannot  be  brought  into  court  to 
answer  one  charge  of  negligence  and  be  con- 
fronted  by  another. — Meyers  v.  Chicago,  B.  & 
Q.  By.  Co.,  157  S.  W.  362. 

(C)  Trial,  Jndvntent,  and  Re-vlevr. 

i  136  (Mo.App.)  If  there  Is  any  substantial 
evidence  of  defendant's  negligence  and  deceas- 
ed's freedom  fitim  contributory  negligence,  a  de- 
murrer to  the  evidence  should  not  be  sustained. 
— Bolger  V.  Kansas  City  Material  Co.,  157  & 
W.  87. 

{  136  (Mo.App.)  In  an  action  by  a  customer 
who  fell  through  an  open  trapdoor  in  defend- 
ant's place  of  business,  the  question  of  defend- 
ant's negligence  held  under  the  evidence  for 
the  Jury. — Beckermann  v.  E.  H.  Kortkamp  Jew- 
elry Co.,  157  S.  W.  855. 

The  question  of  such  customer's  contributory 
negligence  field  for  the  jury. — Id. 

{  136  (Tex.Civ.App.)  Though  the  issue  of 
proximate  cause  is  a  question  of  fact,  the  evi- 
dence may  be  such  that  the  court  may  assume 
its  existence   as  a   matter  of  law.— St   Louis 
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Sonthweatern  Ry.  Go.  of  Texas  v.  Missildine, 
167  S.  W.  245. 

i  139  (Mo.App.)  An  instruction  is  not  objec- 
tionable for  failure  to  sufficiently  define  "ne;- 
liKence"  because  ttie  word  is  not  used  if  the 
elements  of  negligence  are  properly  stated. — 
Bolger  T.  Kansas  City  Material  Co.,  157  S.  W. 
87. 

§  141  (Mo.)  An  instruction  on  contributory 
negligence  is  not  erroneous,  in  that  the  word 
"directly"  is  omitted  before  "contributed  to 
cause  hie  injuries" ;  the  instruction  not  au- 
thorizing a  finding  for  defendant  on  the  ground 
of  some  remote  negligence  of  the  plaintiff  not 
amounting  to  a  want  of  ordinary  care. — White  T. 
United  Rys.  Co.  of  SL  Louis,  167  S.  W.  593. 

NEGOTIABLE  INSTRUMENTS. 

See  Bills  and  Note*. 

NEGROES. 

See  Jury,  |  120. 

NEWLY  DISCOVERED  EVIDENCE. 

See  Criminal  Law,  {  958;   New  Trial,  {  102. 

NEWSPAPERS. 

See  Contempt;   Libel  and  Slander,  i  48. 

NEW  TRIAL. 

See  Appeal  and  Error,  K  274,  281-301,  618/ 
732,  743,  933,  977,  979;  Criminal  Law,  §| 
958,  l(»e,  1063,  1007,  1114,  1124,  1156 ;  Ex- 
ceptions, Bill  of. 

I.  NATmUB  AND  BOOPE  OF  BEKEDT. 

{  I   (Mo.App.)  The    trial   court    has    inherent 

Sower  to  grant  a  new  trial  for  good  cause  in- 
ependent  of  the  grounds  stated  in  the  motion 
for  new  trial  or  enumerated  by  the  statute.— 
Iba  T.  Chicago,  B.  &  Q.  R.  Co.,  167  S.  W.  675. 
{  i  I  (Ky.)  A  second  verdict  may  be  set  aside 
because  flagrantly  against  the  evidence.  Civ. 
Code  Prac.  {  341,  merely  providing  that  no 
more  than  two  new  trials  shall  be  granted  upon 
that  ground.— Cincinnati,  N.  O.  &  T.  P.  By. 
Co.  T.  Martin,  167  S.  W.  710. 

H.  OBOUMDS. 

(B)  ■Uaooadnet    of    Partlefs,    Ceanael,    or 
'Wltmennen. 

1 29  (&.)  A  verdict  obtained  by  improper  ar- 
gument should  be  promptly  set  aside. — Owens- 
boro  Shovel  &  Tool  Co.  r.  Moore,  157  S.  W. 
1121. 

(C)  Raliasa  and  laatraeUoaa  at  Trial. 

1 39  (Ky.)  An  instruction  as  to  the  duty  of  a 
street  car  company  to  its  passengers  held 
ground  for  new  trial,  as  malting  the  jury  judge 
of  both  tlie  law  and  the  facts.— Pack  v.  Camden 
Interstate  Ry.  Co.,  167  S.  W.  906. 

<F)  Verdlot  or  Plndlnara  Ooatrarjr  to  liaur 
or   Evidence. 

f  69  (Mo.App.)  Where  the  facts  shown  by  the 
evidence  offered  by  plaintiff  cast  doubt  on  his 
own  testimony  as  to  how  and  where  the  acci- 
dent complained  of  occurred,  the  setting  aside 
of  a  verdict  for  plaintiff  and  granting  a  new 
trial  was  not  an  abuse  of  discretion  merely  be- 
cause defendant  offered  no  evidence. — McWil- 
liams  ▼.  Missouri  Pac.  By.  Co.,  157  S.  W.  lOOL 

170  (Mo.App.)  In  an  action  for  injuries  to  a 
pedestrian  struck  by  a  train,  evidence  held  to 
authorize  the  court  in  its  discretion  to  set  aside 
the  verdict  as  contrary  to  the  evidence. — Mc- 
Williams  v.  Missouri  Pac  By.  Co.,  157  S.  W. 
1001. 

g72  (Mo.App.)  It  is  the  duty  of  the  trial 
conrt  to  grant  a  new  trial  if  it  is  satisfied  that 


the  Terdict  is  against  the  wdght  of  the  eri- 
dence.— Iba  v.  Chicago,  B.  &  Q.  B.  Co..  157 
S.  W.  675. 

Becord  held  to  show  that  the  trial  oonrt  er- 
roneously denied  defendant's  motion  for  a  new 
trial  on  the  ground  that  the  verdict  was  against 
the  weight  of  the  evidence,  contrary  to  its  own 
judgment,  but  merely  in  obedience  to  the  weight 
which  it  gave  to  the  verdict  of  a  jury  in  a 
criminal  case  acquitting  one  of  the  witnesses  in 
the  civil  case  of  perjury. — Id. 

(O)  Sarprlse,    Aeeidenl,    laadTerteaoe,    ar 
Mlatalce. 

{95  (Tex.CiT.App.)  When  m  nonresident 
plaintiff  and  his  nonresident  attorney  did  not 
appear  when  the  case  was  called  for  trial,  and 
plaintiff  showed  no  reason  for  his  absence,  ex- 
cept that  his  attorney,  who  was  taken  ill  the 
day  before  the  trial,  had  not  advised  him  of 
the  time  to  attend,  denial  of  a  new  trial  after 
judgment  by  default  was  not  an  abuse  of  the 
trial  court's  discretion.— Dronunond  t.  Lewis, 
157  S.  W.  266. 

The  absence  of  an  attorney,  by  reason  of 
illness  or  other  cause,  is  not  ground  for  new 
trial,  unless  the  party  was  dilieent  and  without 
fault,  and  unless  injustice  will  result  from  a 
refusal,  which  is  established  by  exhibiting  a 
good  cause  of  action  or  a  meritorious  defense. 
—Id. 

8  97  (Tex.CiT.App.)  Where  defendant's  an- 
swer clearly  indicated  his  defense  and  plain- 
tiffs did  not  apply  for  a  continuance  in  order 
to  procure  rebutting  testimony,  they  could  not 
claim  that  they  were  surprised  by  his  testi- 
mony as  a  ground  for  new  trial.— Tripp  Bros. 
T.  McCormack,  157  S.  W.  443. 

(H)  HcTrly    DlaeovereA   BTtdeaee. 

I  102  (Tex.CiT.App.)  A  new  trial  cannot  be 
allowed  on  the  ground  of  newly  discovered  evi- 
dence, where  defendant  and  his  counsel  were 
in  possession  of  such  facts  that  they  could 
easily  have  discovered  it  before  trial.---Swear- 
ingen  v.  Btay,  157  S.  W.  953. 

m.  PBOOEEDIWG8  TO  FKOCUBB 
NEW  TBXAIh 

{  143  (Mo.App.)  It  is  against  public  poller  to 
permit  jurors  who  concur  in  a  verdict  to  im- 
peach the  result  by  affidsTit  or  otherwise. — Finer 
v.  Nichols,  167  S.  W.  1023. 

A  Terdict  could  not  be  impeached  as  obtained 
by   the    quotient    method    where   there    was  -  do 

grior  agreement  that  the  jurors  should  be  bound 
y  the  result  of  the  computation. — Id. 

NEXT  OF  KIN. 

See  Descent  and  Distribntion. 

NOMINAL  DAMAGES. 

See  Damages,  |  9. 

NOMINATION. 

See  Elections,  {  21. 

NONSUIT. 

See  Dismissal  and  Nonsuit 

NOTES. 

See  Bills  and  Notes. 

NOTICE. 

See  Attorney  and  Client,  I  180;  Oonstitntioa- 
al  Law,  i  281;  Criminal  Law,  |  1087:  En»- 
inent  Domain.  {  182;  Executors  and  Admin- 
istrators, i  148;  Insurance,  {  766;  Landlord 
and  Tenant,  i  116 ;  Us  Pendens,  {  24  ;  Mas- 
ter and  Servant,  f  121 ;  Principal  and  Agent, 
if  14,  178;  Telegraphs  and  Telephones,  I  78: 
Vendor  and  Purchaser,  H  231,  W7. 
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NUISANCE. 

Z.     PBIVATE  mriSAHCES. 

(A)  Nature  of  lajary   and  Itiablllty  There- 

for. 

(3  (Tex.Civ.App.)  While  a  livery  stable  is 
not  a  nuiBsnce  per  se,  it  may  be  so  conducted 
as  to  become  injurious  to  the  health  or  com- 
fort of  surrounding  property  owners. — ^Hall  v. 
Carter,  157  S.  W.  461. 

In  determining  .whether  a  lawful  business  is 
a  nuisance,  locality  must  be  considered;  for  a 
business  proper  in  a  business  neighborhood  may 
be  a  nuisance  when  carried  on  in  a  residential 
district— Id. 

(C)  Abatement  aad  Inlnnotlon. 

f32  (Tez.CiT.App.)  Where,  in  a  suit  to  en- 
join a  nuisance  and  for  damages,  the  court 
granted  an  injunction  and  awarded  damages  for 
discomfort  only,  the  admission  of  evidence  of 
depreciation  in  the  maricet  value  of  plaintiff's 
property  on  account  of  the  nuisance  was  not 
erroneous.— Hall  v.  Carter,  157  S.  W.  461. 

§33  (Tex.Civ.App.)  Evidence  held  to  support 
a  finding  that  livery  stable  was  a  private  nui- 
sance justifying  equitable  relief  and  damages 
for  temporary  discomfort— Hall  v.  Carter,  157 
S.  W.  461. 

n.  PTTBUC   NUISANCES. 

(B)  Rlvbta  and  Remedlea  of  Private  Per- 

■oaa. 

{75  (Mo.App.)  Public  officers  are  the  only 
parties  who  can  maintain  a  suit  in  equity  to 
restrain  a  nuisance  amounting  to  the  commis- 
sion of  a  crime  unless  the  complainant  shows 
some  peculiar  special  injury  beyond  that  done 
to  the  community  at  large. — Hodson  v.  Walker, 
157  S.  W.  104. 

(C)  Abatemeat   aad  lajnmotloa. 

i  78  (Ky.)  An  ordinance  prohibiting  occupa- 
tion of  dwellings  unfit  for  habitation,  providing 
for  notice  to  the  owner  to  render  the  dwelling 
habitable,  and  authorizing  judgment  to  remove 
the  building  on  the  owner's  failure  to  remedy 
the  defect  requires  judicial  procedure  for  the 
abatement  of  a  dwelling  unfit  for  habitation,  and 
does  not  authorize  the  city  officers  to  destroy  it. 
— Polsgrove  v.  Mces,  157  S.  W.  1133. 

f  85  (Ky.)  A  provision  in  an  ordinance,  enact- 
ed under  the  police  power  to  define,  suppress, 
and  remove  nuisances,  that  when  any  dwelling 
shall  be  unfit  for  habitation  the  occupant  shaU 
vacate  it,  and  the  owner,  on  notice,  shall  re- 
move the  same,  requires  the  owner  to  render  a 
dwelling  unfit  for  habitation  fit  for  habitation, 
and  does  not  require  him  to  remove  the  build- 
ing.—Polsgrove  V.  Moss,  167  S.  W.  1183. 

The  courts  at  common  law,  in  exercising  their 
power  to  abate  nuisances,  do  not  destroy  prop- 
erty where  it  is  practicable  otherwise  to  remove 
a  nuisance,  and  where  a  dwelling  is  unfit  for 
habitation,  and  the  trouble  cannot  be  remedied 
at  a  reasonable  cost,  the  court  may  order  the 
dwelling  removed,  or  in  its  discretion  allow  the 
owner  to  remedy  the  defect— Id. 

OBJECTIONS. 

See  Appeal  and  Error,  »  187-238;    Criminal 
Law,  {«  728,  1030,  1036;    Trial,  H  75-105. 

OBSTRUCTING  JUSTICE. 

t4  (Mo.App.)  Facts  held  to  justify  a  convic- 
tion of  defendant  of  an  attempt  to  bribe  H. 
not  to  testify  in  certain  prosecutions  for  vio- 
lating the  local  option  law  in  violation  of  Rev. 
St  1909,  f  4352.— State  v.  Davidson,  157  S. 
W.  890. 


OFFICERS. 

See  Clerks  of  Courts;  Constitutional  Law,  § 
20;  Counties,  §(  49,  50;  District  and  Pros- 
ecuti fig  Attorneys ;  Embezzlement;  Evidence, 
§  83 ;  Justices  of  the  Peace ;  Municipal  Cor- 
porations, i  183;  Nuisance,  J  75;  Sheriffs 
and  Constables ;  Statutes,  f  219 ;  Taxation, 
{  317. 

I.  APPOINTMENT,      QITAI.IFIOATION, 

ANB   TENURE. 

(D)   De  Facto  Oncers. 

W|39  (KyJ  A    "de    facto    officer"    defined.— 
endt  v.  Berry,  167  S.  W.  1116. 

m.  RIGHTS.  POWERS.  DITTIES,  AND 
UABII.ITIES. 

i  100  (Mo.)  The  object  of  Const  art  14,  f  8, 
prohibiting  an  increase  of  compensation  or  fees 
of  officers  during  their  terms,  is  to  prevent  offi- 
cers while  possessed  of  influence  of  official  pow- 
er from  using  that  power  to  obtain  an  increase 
of  compensation.— Folk  v.  City  of  St  Louis, 
167  S.  W.  71. 

Laws  1901  (Laws  1901,  p.  48),  fixing  the 
salary  of  the  circuit  attorney  of  cities  ha'Wng  a 
population  of  300,000  or  more,  is  in  conflict 
with  Const,  art  14,  i  8,  so  far  as  it  purports 
to  take  effect  during  the  term  of  office  of  an 
incumbent. — Id. 

{  104  (Ky.)  The  acts  of  public  officers  created 
by  an  act  of  the  Legislature  are  valid  as  to  the 
public,  and  all  persons  having  dealings  with  the 
officers  prior  to  the  time  the  act  under  which 
they  are  exercising  authority  is  declared  uncon- 
stitutional.—Wendt  T.  Berry,  157  S.  W.  1115. 

OIL 

See  Mines  and  Minerals,  §  61. 

OPEN  AND  CLOSE. 

See  Trial.  {  26. 

OPENING. 

See  Judgment,  |  842. 

OPINION  EVIDENCE. 

See  Criminal  Law,  ||  448-488;  Bvidence,  |f 
472-548. 

OPINIONS. 

See  Judgment,  t  674. 

OPTIONS. 

See  Oas ;  Vendor  and  Purdiaser,  tl  78,  341. 

ORDERS. 

See  Appeal  and  Error. 

ORDINANCES. 

See  Municipal  Corporations,  §t  10&-122. 

PARDON. 

{ 9  (Tex.Cr.App.)  A  pardon  of  one  convicted 
of  burglary,  which  grants  to  the  convict  a  full 
pardon  and  restores  him  to  full  citizenship  to 
take  effect  at  the  expiration  of  the  term  of  im- 
prisonment, is  a  full  pardon  taking  effect  on 
the  termination  of  the  sentence.— Holmes  t. 
State,  157  S.  W.  487. 

PARENT  AND  CHILD. 

See  Adoption;  Divorce,  IS  298.  303,  832; 
Fraudulent  Conveyances,  {  52;  Infanta;  In- 
sane Persons. 
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1 2  (Mo.App.)  A  parent  cannot  irrevocably 
divest  himself  of  the  right  of  custody  over  his 
minor  child  by  a  contract  or  an  agreement  to 
surrender  her  to  another,  but  he  may  recall 
the  child  despite  his  contract  when  it  is  for 
its  welfare.— Dix  v.  Martin,  157  S.  W.  133. 

§  2  (Tex.Civ.App.)  The  paramount  considera- 
tion in  determining  custody  is  the  interest  and 
welfare  of  the  child,  but,  the  father  being  the 
natural  guardian,  it  will  be  awarded  him  unless 
he  is  shown  incompetent,  or  it  be  demonstrated 
that  the  welfare  of  the  child  demands  a  differ- 
ent disposition.— Walker  v.  Finney,  157  S.  W. 
948. 

Evidence  as  to  whether  it  was  for  the  benefit 
of  a  child  to  be  in  the  custody  of  his  father 
held  to  raise  a  question  for  the  jury. — Id. 

In  an  action  by  a  father  to  reclaim  the  cii»- 
tody  of  his  minor  child,  whom  he  had  not  sap- 
ported  or  had  any  relations  with  until  after 
the  death  of  the  child's  mother,  when  it  was 
some  11  years  old,  the  affections  of  the  child 
may  be  considered  in  determining  the  question 
of  its  disposal. — Id. 

Despite  the  provision  of  the  Constitution 
giving  the  district  conrt  appellate  jurisdiction 
only  over  matters  of  guardianship,  an  order 
-of  the  county  court,  appointing  a  father  guard- 
ian of  bis  minor  child  after  the  mother's  death 
will  not  preclude  the  district  court  from  deter- 
mining to  whom  the  custody  of  the  child  should 
be  awarded,  for  under  the  statute  the  surviving 
parent  is  the  natural  guardian.— Id. 

i  15  (Mo.App.)  Where  a  person  assumes  to- 
ward a  child  not  his  own  a  parental  character 
and  holds  the  child  out  to  the  world  as  a  mem- 
ber of  bis  family  to  whom  he  owes  the  discharge 
of  parental  duties,  he  stands  in  loco  parentis  to 
the  child,  and  bis  liability  for  castigation  is 
measured  by  that  of  the  relationship  he  as- 
sumes.—Dix  V.  Martin,  157  S.  W.  133. 

Where  a  grandfather  who  stood  in  loco  pa- 
rentis to  his  infant  grandchild  consented  to 
defendant's  taking  her  for  a  brief  period  and 
without  any  thought  of  establishing  a  closer 
tie  than  that  of  mistress  and  servant,  defendant 
did  not  stand  in  loco  parentis  to  the  child, 
though  she  kept  her  against  the  grandfather's 
wishes. — Id. 

The  rule  that  a  parent  cannot  irrevocably  di- 
vest himself  of  the  right  of  custody  over  his 
minor  child  by  a  contract  or  agreement  to  sur- 
render her  to  another,  but  may  recall  the  child 
despite  his  contract  when  it  is  for  its  welfare, 
extends  to  one  who  stands  in  loco  parentis. — Id. 

PAROL  EVIDENCE. 

See  Evidence,  §i  397-461. 

PARTIES. 

See  Animals;  Appeal  and  Error,  ij  187,  882, 
334,  877;  Contracts,  |  330;  Corporations, 
i  206;  Counties,  {  196;  Insane  Persons: 
Judgment,  |  196:  Justices  of  the  Peace,  i 
77 ;  LimitaticD  of  Actions,  f  121;  Mechanics 
Liens,  |  263 ;  Trusts,  {  247. 

I.  FiiAiirriFFS. 

(A)  Persona   Wlio  may-   or  must   Sae. 

I  I  (Mo.App.)  Ordinarily  any  person  having 
an  interest  in  a  matter  may  become  a  party  to 
proceeding  in  which  he  is  Interested. — State  ex 
rel.  Gardiner  v.  Dickmann,  157  S.  W.  1012. 

nZ.  NEW  FABTIES  AHD  OHAITOE  OF 
FAKTIES. 

1 40  (Ky.)  One  acqairing  an  interest  in  the 
subject-matter  of  an  action  pendente  lite  is 
sometimes  permitted  to  appear  and  defend  or 
prosecute  in  the  place  of  the  person  to  whose 
interest  be  has  succeeded,  but  the  court  is  not 
bound  to  permit  him  to  do  so  in  the  absence  of 
a  st-ntute  conferring  that  right.— Koberta  y. 
Cardwell,  157  S.  W.  711. 


V.  DEFECTS.  OBJEOTTOHS.  AKD 
AMEKDMENT. 

f  76  (Mo.App.)  Under  Kev.  St.  190B,  {  1800, 
providing  that  defendant  may  demnr  to  a  peti- 
tion when  legal  incapacity  to  sue  appears  on  its 
face,  such  defect  cannot  be  reached  by  a  general 
demurrer  going  to  the  cause  of  action,  but  re- 
quires a  special  demurrer  to  the  petition  upon 
that  ground ;  the  word  "may"  being  construed 
to  mean,  "should."— Canada  v.  DanieL  157  S. 
W.  1032. 

PARTITION. 

See   Descent   and   Diatribnti(» ;    Judgment,   { 
663 ;  Trusts,  f  44. 

n.  ACTIONS  FOR  PARTITION. 

(A)  Riorlit  of  Astlon  aad  DefenseB. 

{  12  (Mo.)  Equitable  interests  in  land  may  be 
partitioned  in  an  appropriate  proceeding  for 
that  purpose. — Martin  v.  Martin,  157  S.  W. 
575. 

121  (Mo.App.)  Under  Rev.  St.  1909,  ^  583. 
2569,  partition  of  land  cannot  be  made  in  con- 
travention of  the  will  devising  it — Cannon  t. 
Unknown  Heirs  of  Curtis,  157  S.  W.  860. 

A  will  directing  the  execntor  to  sell  real 
estate  and  divide  the  proceeds  in  a  specified 
contingency  and  empowering  him  to  make  deeds 
authorizes  the  executor  to  sell  real  estate  on 
the  happening  of  the  contingency  and  he  ac- 
quires uie  power  of  disposition,  and  a  parti- 
tion of  the  land  cannot  be  had. — Id. 

{  27  (Mo.)  The  fact  that  some  of  the  devisees 
under  decedent's  will  brought  an  action  against 
others  to  set  aside  the  will  after  the  institntion 
of  a  partition  snit  by  an  beir  would  not  con- 
stitute a  defense  to  the  partition  suit ;  the  heir's 
rights  not  depending  on  whether  the  will  is  es- 
tablished or  annulled.— Yantine  v.  Butler,  157 
S.  W.  588. 

CB)  ProeeedlnKs  and  Relief. 

134  (Mo.)  While  a  proceeding  to  partition 
equitable  interest  in  land  is  cbIImI  an  equitable 
one  in  distinction  from  the  statutory  action  at 
law,  the  practice  is  regulated  by  the  statutory 
provisions  so  far  as  applicable. — Martin  T.  Mar- 
tin, 157  S.  W.  575. 

PARTNERSHIP. 

See  Appeal  and  Erro^J  1073 ;  Evidence,  i  868; 
Subrogation,  §  7 ;   Witnesses,  {  159. 

Vn.  DISSOLITTION,   SETTI.EMENT. 

AND  AOCOUNTINO. 

(D)  Aetlona  for  Dissolutloit  aad  Aceo«mt- 

i  333  (Ky.)  Where  a  firm  agreement  did  not 
prohibit  the  borrowing  of  money  to  carry  on  the 
firm  business,  payment  of  interest  on  a  loan  was 
a  proper  charge  against  the  firm,  and  a  partner 
paying  interest  could  be  reimbursed  out  of  the 
firm  assets,  and  in  default  of  which  the  copart- 
ner must  account  such  proportion  thereof  as  bis 
Interest  may  be. — Marcum's  Adm'r  v.  Marcum, 
157  S.  W.  1101. 

Where  payment  of  usury  by  a  partner  during 
the  life  of  the  copartner  on  money  borrowed  by 
the  firm  was  not  a  breach  of  good  faith,  pay- 
ment of  usury  on  the  same  debt  after  the  death 
of  the  copartner  was  proper,  and  the  partner 
was  entitled  to  credit  therefor  in  the  settlement 
of  the  firm  accounts. — Id. 

i  386  (Ky.)  Where  a  partnership  is  proved, 
but  the  interest  of  each  partner  is  not  shown, 
each  partner  will  be  presumed  to  have  an  equal 
interest— Marcum's  Adm'r  v.  Marcum,  157  S. 
W.  1101. 

Where  a  partner  keeping  the  firm  books  of 
accounts  and  in  the  exclusive  control  of  the  firm 
business  did  not  keep  accurate  accounts  of  the 
firm  affairs,  bis  administrator  and  real  repre- 
sentatives when  sued  by  the  surviving  partner 
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for  a  settlement  of  tlie  firm  aeconnts  had  the 
harden  of  showing  the  application  by  the  partner 
of  firm  assets  to  the  payment  of  firm  debts. 
—Id. 

An  agreement  by  a  partner  to  pay  and  actual 
payment  of  asurioas  interest  on  a  loan  to 
the  firm  are  not  as  a  matter  of  law  inconsist- 
ent with  the  duty  of  each  partner  to  act  with 
the  atmost  good  faith  towards  the  other,  and 
the  party  asserting  bad  faith  in  a  suit  to 
settle  the  firm  accovmts,  has  the  burden  of 
proving  it. — Id. 

( 337  (Ky.)  The  allowance  or  rejection  of 
payments  by  a  partner  of  usury  as  a  legitimate 
expense  of  the  firm  must  be  determined  by  the 
good  faith  of  the  partner,  and  his  claim  therefor 
in  a  suit  to  settle  the  firm  accounts  after  the 
death  of  the  copartner  is  not  within  Ky.  St. 
i  3870,  providing  for  the  verification  of  claims 
against  decedents'  estates  averring  that  there 
is  no  usury. — Marcum's  Adm'r  v.  Harcom,  167 
S.   W.  1101. 

1340  (Ky.)  Where  a  firm  is  dissolved  by 
death  of  a  partner  or  by  decree  of  court,  the 
court  in  a  suit  for  the  settlement  of  the  firm 
should  direct  a  sale  of  all  the  firm  assets,  un- 
less the  parties  agree  to  a  distribution  in  spe- 
cie, or  where  because  of  litigation  a  postpone- 
ment of  material  issues  involved  is  necessary, 
in  which  case  a  partial  distribution  may  be 
ordered.— Marcum's  Adm'r  v.  Marcum,  157  S. 
W.   1101. 

PASSENGERS. 

See  Carriers,  if  239-384. 

PASSES. 

See  Carriers,  |  230. 

PAUPERS. 

See  Pensions,  |  1;    States,  {  131;    Statutes,  | 

PAYMENT. 

See  Insurance,  Sf  601-603 ;  Mortgages,  iS  317, 
319;  Partnership,  |§  333.  336,  337:  Subroga- 
tion ;  Telegraphs  and  Telephones,  f  78 ;  Ten- 
der. 

V.  BECOVEBT   OF   FATMEITTS. 

i82  (Tex.CiT.App.)  A  seller  who  prepays 
freight  may  recover  the  same  from  the  buyer 
contracting  to  pay  the  freight,  and  the  payment 
is  not  voluntary. — Keeling  &  Field  v.  Walter 
Connally  &  Co.,  157  S.  W.  232. 

PENALTIES. 

See  Corporations,  {396;  Criminal  Law,  {  195; 
^legraphs  and  Telephones,  |  78. 

PENSIONS. 

See  Constitutional  Law,  {  205:  States,  i  131 ; 
Statutes,  i  77 ;  Taxation,  {  38. 

I  I  (Ky.)  Act  March  4,  1912  (Laws  1912, 
c.  6),  granting  pensions  to  indigent  confeder- 
ate soldiers,  held  constitutional. — Boswortb  v. 
Harp,  157  S.  W.  1084. 

PERJURY. 

See  Criminal  Law,  |i  406,  823,  1091,  1170^, 
1172 ;  Malicious  Prosecution,  |  18 ;  Witness- 
es, ii  246,  2131,  405. 

I.   OFFENSES    AND    BESFONSIBIUTT 
THEREFOB. 

1 5  (Tex.CrJlpp.)  If  any  person  deliberately 
and  willfully  under  oath,  legally  administered, 
makes  a  false  statement  by  a  voluntary  decla- 
ration on  affidavit  not  required  by  law,  he  is 
guilty  of  false  swearing.— Welch  v.  State,  167 
S.  W.  JM6. 


16  (Tex.Cr.App.)  False  testimony  by  accus- 
ed in  an  action  against  him  in  the  justice  court, 
that  he  was  an  infant  at  the  time  he  incurred 
the  obligation  sued  on,  constitutes  perjury  un- 
der Pen.  Code  1911,  arts.  304,  308,  defining 
the  offense  as  a  false  statement  under  oath  in 
any  str,ge  of  a  judicial  proceeding,  though  the 
cause  was  not  then  tried,  but  was  continued 
on  plaintiff's  claim  of  surprise. — Poulter  ▼. 
State,  157  S.  W.  166. 

1 6  (Tex.Cr.App.)  The  offense  of  false  swear- 
ing is  consummated  when  accused  signs  and 
swears  to  a  false  affidavit,  even  though  he  does 
not  use  the  affidavit  for  the  purpose  for  which 
it  waa  intended.— Welch  v.  SUte,  157  S.  W. 
946. 

I  1 1  (Mo.App.)  Under  Rev.  St.  1909,  |  4344, 
false  testimony  as  to  an  immaterial  or  improper 
matter  is  not  perjury;  but,  if  it  be  material 
to  any  proper  matter  of  inquiry  in  the  case 
and  is  willfully  uttered  with  knowledge  of  its 
falsity,  it  is  perjury,  even  though  it  does  not 
tend  directly  to  prove  the  issue. — Harris  v. 
Quincy,  O.  &  K.  C.  R.  Co.,  157  S.  W.  893. 

False  testimony  which  could  have  influenced 
the  court  in  the  determination  of  a  case  is  per- 
jury, although  it  in  fact  did  not  influence  the 
decision. — Id. 

{  15  (Tex.Cr.App.)  In  a  prosecution  for  mak- 
ing a  false  affidavit,  it  is  no  defense  that  ac- 
cused's attorney  adviRed  or  suggested  to  him 
that  he  make  such  affidavit  as  a  means  of  pro- 
curing a  continuance. — Welch  t.  State,  157  S. 
\V.   946. 

In  a  prosecution  for  uttering  a  false  affidavit, 
the  fact  that  accused  was  suffering  from  an 
illness  at  the  time  does  not  present  the  issue 
that  it  was  not  willfully  and  deliberately  made. 
-Id. 

A  false  statement  made  through  inadvertence 
or  under  agitation  or  mistake  does  not  consti- 
tute false  swearing.- Id. 

n.  PBOSECirriON  AND  PUNISHMENT. 

{26  (Tex.Cr.App.)  An  indictment  for  false 
swearing,  alleging  that  the  affidavit  was  un- 
lawfully, deliberately,  corruptly,  and  willfully 
made,  sufficiently  alleges  that  it  was  volun- 
tarily made.— Welch  v.  State,  157  S.  W.  946. 

1 29  (Tex.Cr.App.)  Though  an  indictment  for 
perjury  charged  that,  in  an  action  in  justice 
court  against  accused,  the  question  of  his  mi- 
nority was  in  issue,  and  he  falsely  testified  as 
to  his  age,  proof  that  after  his  testimony  the 
cause  was  continued  on  claim  of  surprise  does 
not  constitute  a  variance. — Poulter  t.  State,  167 
S.   W.   166. 

§  32  (Ky.)  In  a  prosecution  for  perjury  in 
testifying  in  a  homicide  case  that  a  certain  per- 
son was  in  a  particular  town  on  the  day  of 
the  killing,  such  person  having  testified  that  he 
and  D.  were  in  a  certain  town  the  day  of  the 
killing,  accused  could  show  that  they  were  at 
the  place  first  mentioned,  and  not  at  the  place 
of  the  killing. — Smith  v.  Commonwealth,  157 
S.  W.  1089. 

1 32  (Tex.Cr.App.)  In  a  prosecution  for  per- 
jury based  on  accused's  false  testimony,  in  an 
action  against  him  in  a  justice  court,  that  he 
was  an  infant,  evidence  that,  in  such  action,  he 
was  asked  if  he  had  not  stated  to  the  clerk, 
when  he  applied  for  a  marriage  license  some 
time  before,  that  be  was  more  than  21  years 
of  age,  is  admissible.— Poulter  v.  State,  157  S. 
W.  166. 

In  a  prosecution  for  perjury  based  on  false 
testimony  by  accused  that  be  was  an  infant,  at 
a  stated  time,  the  charter  and  amendments  of 
the  corporate  plaintiff  in  the  former  action  are 
admissible. — Id. 

i37  (Tex.Cr.App.)  Where  an  indictment 
charged  that  accused  testified,  "I  know  Mr.  A. 
when  I  see  him ;  he  shot  once  with  a  pistol  in 
the  direction  of  Mr.  O.,"  etc.,  and  that  it  was 
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materia]  whether  the  accnsed  was  present  at 
sach  difficulty  and  whether  A.  had  a  pistol,  and 
that  accused  was  not  in  fact  present  an^  A.  did 
not  have  a  pistol,  held  that  it  was  not  necessary 
to  require  the  jury  to  find  that  the  statement, 
"I  know  Mr.  A.,"  was  false. — Young  t.  State, 
157  S.  W.  151. 

{  37  (Tex.Cr.App.)  In  a  prosecution  for  false 
swearing  to  a  false  affidavit  intended  by  accus- 
ed to  be  used  as  a  basis  for  a  continuance,  but 
was  not,  it  was  not  improper  for  the  court  to 
charge  the  jury  that  the  affidavit  was  not  made 
in  the  course  of  a  judicial  proceeding. — Welch 
T.  Stote,  157  S.  W.  946. 

PERSONAL  INJURIES. 

See  Appeal  and  Error.  U  216,  882.  m).  1050, 
1051,  1068,  1099  ;  Garners,  i§  245,  2S0-347  ; 
Damages,  If  37.  48,  132,  158,  100.  208,  210; 
Evidence,  |§  126,  127,  155,  219.  314.  472, 
477, 483 ;  Husband  and  Wife,  i  209 ;  Landlord 
and  Tenant,  IS  164,  167 :  Master  and  Servant, 
«  94-296:  Railroads,  K  274-400;  Trial.  K 
m.  120,  194,  243,  251,  262,  256,  260,  296, 

PETITION. 

See  IntozicatinK  Liquors,  |  32. 

PHYSICIANS  AND  SURGEONS. 

See  Evidence,  f  645 ;  Indictment  and  Informa- 
tion, {  72. 

PLATS. 

See  Reformation  of  Instmments,  |  47. 

PLEA. 

See  Criminal  Law,  |  276. 

pleading! 

See  Abatement  and  Revival,  |  40:  Appeal  and 
Error,  S§  193.  238.  285,  301,  1039,  1041:  At- 
tachment, {  203;  BaU,  g  89;  Carriers.  §§  245, 
315;     Constitutional   Law,    I   46;     Eminent 

Domain,  5  IDO :  Ks.'mws;  Estoppel.  ?  110; 
Forcible  Kntry  nnd  Itctainer;  Frnuds,  Stat- 
utes of,  jp  150",  152 ;  Indictment  and  Informa- 
tion; Injunction,  8  118;  Insurance,  §  <1.'>;J; 
Interpleader;  Judgment,  |§  18,  460,  713: 
.Justices  of  the  Peace.  §§  98.  174;  Libel  and 
Slander,  §g  86,  100;  Limitation  of  Actions.  $§ 
127,  179,  180 ;  Logs  and  Ixjgcing,  §  3 ;  Ma- 
licious Prosecution,  §  55;  Mines  and  Min- 
erals. §  51;  Municipal  Corporations,  S  507; 
Negligence,  {  110:  Parties.  §  76;  Railroads, 
S§  .•144.  345 ;  Set-Off  and  Counterclaim.  §  35 ; 
Specific  Performance,  8  114 ;  Submission  of 
Controversy,  §  13;  Tplcsraphs  and  Tele- 
phones, §S  65.  78;  Trespusis  'i\,  Try  Title,  I 
35;  Trial,  !§  11,  251-253;  Trusts,  |  261; 
Usury ;   Venue,  i  32 ;   Wills,  {  282. 

I.  FORM  AHD  ALLEGATIONS  IH 
GENERAL. 

18  (Mo.App.)  An  employe  suing  for  a  per- 
sonal injury  must  plead  the  facts  constituting 
negligence,  and  the  employer,  relying  on  con- 
tributory negligence,  must  plead  the  facts  show- 
ing contributory  negligence. — Allen  v.  Quercns 
Lumber  Co.,  157  S.  W.  061. 

§  8  (Tex.Civ.App.)  In  an  action  to  enjoin  the 
cutting  and  removal  of  timber  the  mere  allega- 
tion that  plaintiffs  would  otherwise  suffer  ir- 
reparable damage  was  but  a  legal  conclusion. — 
Alf  Bennett  Lumber  Co.  of  Texas  v.  Fall,  167 
S.  W.  209. 

{ 34  (Mo.App.)  Where  defendant  interposed 
no  objection  to  the  proof  of  negligence  offered 
by  plaintiff,  accepting  the  issue  tendered  as 
within  the  petition  which  averred  with  particu- 
larity the  negligence  relied  on,  the  petition  should 
have  a  most  liberal  interpretation  in  determin- 
ing whether  there  was  a  variance.— Meyers  T. 
Chicago,  B.  &  Q.  Ry.  Co.,  157  S.  W.  302. 


134  (MaApp.)  Petition,  alleging  that  plain- 
tiff employ^  in  the  performance  of  his  dnties, 
was  required  to  work  aboat  the  machine,  and 
that  defendant  knew  that  it  was  dangerous 
and  plaintiff  was  apt  to  be  injured,  and  that 
defendant  failed  to  guard  the  machine,  thongh 
it  was  possible  to  do  so,  held  to  sofficiently 
alleg;e,  as  against  objection  first  taken  after 
verdict,  that  the  machine  was  so  placed  as  to 
be  dangerous  to  employ^  while  engaged  in 
their  ordinary  duties. — Minien  t.  SL  Loois 
Cooperage  Co.,  157  S.  W.  1006. 

§  34  (Mo.App.)  Where  a  petition  is  not  chal- 
lenged by  demurrer,  and  is  first  assailed  after 
verdict,  every  implication  and  intendment  of 
its  language  and  every  inference  of  fact  is  to 
be  indulged  in  favor  of  the  Terdict. — Finer 
v.  Nichols,  157  S.  W.  1023. 

134  (Tex.Civ.App.)  The  court  in  passing  on 
a  general  demurrer  to  the  petition  must  con- 
sider everything  as  properly  allied  which  by 
reasonable  construction  is  embraced  within  the 
allegations. — Indiana  &  Ohio  Live  Stock  Ins. 
Co.  T.  Smith,  157  S.  W.  755. 

(  35  (Mo.App.)  Where  the  petition  in  an  em- 
ploye's personal  injury  action  alleged  a  caaae 
of  action  under  Rev.  SL  1909,  {  7828,  for  fail- 
ore  to  guard  dangerous  machinery,  additional 
allegations  that  defendant  failed  to  post  no- 
tice of  the  danger  in  a  conspicuous  place,  and 
that  negligence  in  failing  to  post  a  notice  caus- 
ed the  injury,  could  be  treated  as  surplusage. — 
Miniea  t.  St  Louis  Cooperage  Co.,  157  S.  W. 
1006. 

XL  DEOLARATION,   OOMCPLAIHT,  PE< 
TITION,  OB  STATEMENT. 

146  (Tex.Civ.App.)  Where  the  pleadings  and 
affidavit^  and  bond  in  an  attachment  suit  show 
that  plaintiff  is  suing  as  a  bank  by  and  through 
its  president  and  sole  manager,  U.  T.  L..  and 
that  the  bank  is  a  private  bank  owned  and  con- 
trolled solely  by  L.  T.  L.,  and  he  had  in  f^ct 
no  partner,  the  attachment  proceedings  will 
not  be  quashed  on  the  theory  that  the  plaintiff 
is  not  a  legal  entity,  since  the  pleadings  snffi- 
ciently  show  that  L^  T.  L.  was  the  real  and 
only  party  suing.— Lester  v.  Biley,  157  S.  W. 
458. 

m.    PLEA  OB  ANSX^EB.  OBOSS-OOli;. 

PLAINT,   AND   AFFTDAVIT 

OF  DEFENSE. 

(B)  Dllstorr  PI«aa   and  Matter  ia  Abate- 
ment. 

gill  (Tex.Civ.App.)  A  sworn  plea  of  privi- 
lege in  statutory  form  is  not  prima  facie  proof 
of  the  facts  alleged,  and  other  proof  of  the 
facts  must  be  introduced  to  sustain  it,  unless 
such  facts  are  revealed  on  the  face  of  plain- 
tiffs pleading. — Ragland  v.  Guarantee  Life  Ins. 
Co.,  157  S.  W.  1187,  following  Texarkana  & 
Ft.  S.  Ry.  Co.  y.  Shivel  &  Stewart,  114  S. 
W.  196. 

The  failure  of  plaintiff  to  rebut  by  evidence 
the  allegations  in  defendant's  sworn  plea  of 
privilege  in  statutory  form  is  not  an  admisaioD 
of  the  facts  alleged  in  the  plea. — Id. 

gill  (Tex.Civ.App.)  The  court  sustaining  a 
plea  of  privilege  must  as  required  by  Acta 
30th   Leg.   c.   133,    transfer   the   cause    to   the 

£  roper  county,  and  may  not  dismiss  it. — Rag- 
ind  T.  Guarantee  Life  Ins.  Co.,  157  S.  W. 
1187,  following  Luter  t.  Ihnken,  143  S.  W. 
675. 

IV.  BEPLICATIOH  OR  REPLT  AHD 
STIBSEQTTENT  PLEADINGS. 

{  165  (Ky.)  Allegations  of  an  ansvrer  that  de- 
fendant owned  a  certain  part  of  the  boundair 
which  the  {plaintiff  alleged  it  owned  were  simply 
an  affirmative  traverse  of  the  allegations  of  th« 
petition,  to  which  no  reply  was  necessary. — 
Higdon  V.  Wayne  County  Security  Co.,  157  8. 
W.  708. 
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V.  DEMITBRER  OR  EXOEPTION. 

$205  (Tex.Civ.App.)  Every  reasonable  in- 
tendment will  be  indulged  in  favor  of  a  plead- 
ing to  which  a  general  demurrer  is  urged,  and 
the  only  question  which  will  be  considered  is 
whether  any  cause  of  action  or  ground  of  de- 
fense is  disclosed  by  the  pleading.— Hoechten 
V.  Standard  Home  Co.,  157  S.  W.  1191. 

Allegations  that  plaintiff  through  the  fraud 
of  defendant  as  to  the  contents  of  a  contract 
applied  for  by  plaintiff  was  compelled  to  sell 
bis  property  at  a  sacrifice,  and  that  be  receiv- 
ed nothing  for  the  amount  paid  on  his  obliga- 
tion to  defendant,  held  good  as  against  a  gen- 
eral demurrer,  though  open  to  attack  through 
special  exceptions. — ^Id. 

§210  (Tex.Civ.App.)  In  an  action  to  restrain 
the  collection  of  a  tax,  a  number  of  so-called 
special  exceptions  to  the  petition,  giving  rea- 
sons why  the  tax  was  collectible,  held  to  be 
"speaking"  general  demurrers,  presenting  no 
question  not  raised  by  the  general  demurrer. — 
Petty  V.  McReynolds,  157  S.  W.  180. 

{212  (Tex.Civ.App.)  Where  the  demurrer  to 
the  petition  was  not  presented  to  or  acted  on  by 
the  court  it  must  be  deemed  waived. — Indiana 
&  Ohio  Live  Stock  Ins.  Co.  v.  Smith,  157  S. 
W.  755. 

§214  (Ky.)  A  demurrer  to  a  petition  admits 
the  facts  therein  stated  to  be  true.— Tarpy  v. 
Lexington  &  E.  R.  Co.,  157  S.  W.  726. 

VX   AMENDED    AND    SUFFLEXIENTAIi 
PLEADINGS  AND  REPLEADER. 

i  236  (Ky.)  Refusal  to  permit  the  filing  of  an 
unverified  answer  alleging  an  entirely  changed 
defense  was  not  an  abuse  of  the  trial  court's 
discretion,  where  no  reason  was  shown  why  the 
amended  answer  was  not  previously  filed. — Lou- 
isville &  N.  R.  Co.  V.  Miller,  157  S.  W.  8. 

§  246  (Mo.App.)  Under  Rev.  St.  1909,  §  1848, 
providing  that  the  court  may  at  any  time  be- 
fore judgment  amend  any  pleading,  the  peti- 
tion in  an  action  against  a  telegraph  company 
for  a  penalty  for  failure  to  promptly  transmit 
a  message  may  be  amended  before  judt^ment 
to  show  that  the  charges  were  tendered  at  the 
time  of  delivery  for  transmission. — Adcoz  v. 
Western  Union  Telegraph  Co.,  157  S.  W.  989. 

§  272  (Mo.)  A  party  to  a  case  may  show  by 
a  plea  of  puis  darrein  continuance  that  a  judg- 
ment in  a  subsequent  action  between  the  par- 
ties, introduced  herein  in  evidence,  was  reversed 
on  appeal  after  it  was  rendered. — Vantine  v. 
Butler,  157  S.  W.  588. 

Vm.   PROFERT,    OYER,    AND    EX- 
HTBITS. 

§310  (Ark.)  Where  the  letter  constituting  the 
contract  sued  on  was  made  a  part  of  the  com- 
plaint, it  controlled  the  general  allegations  of 
the  complaint  concerning  the  contract— Gold- 
smith Bros.  Smelting  &  Refining  Co.  v.  Moore, 
157  S.  W.  733. 

XI.   MOTIONS. 

1367  (Ky.)  A  petition  alleging  that  plaintiff 
has  been  disabled  and  lost  time  and  been  per- 
manently injured  to  his  damage  in  a  specific 
sum,  though  defective,  if  no  motion  is  made  to 
make  it  more  specific  and  evidence  of  loss  of 
time  is  received  without  objection,  a  recovery 
therefor  is  authorized.— Louisville  &  N.  R.  Co. 
v.  Miller,  157  S.  W.  8. 

XH.   ISSUES.  PROOF.  AND  VARIANCE. 

§  377  (Ky.)  Where  the  allegations  of  a  peti- 
tion are  not  denied,  they  stand  confessed,  and 
no  proof  thereof  is  necessary. — Keystone  Com- 
mercial Co.  T.  City  of  Maysville,  157  S.  W.  25. 


Xm.  DEFECTS   AND   OBJECTIONS, 
WAIVER,  AND  AIDER  BT  VER- 
DICT  OR  JTIDOBIENT. 

§  406  (Ky.)  A  petition,  which  alleges  that 
plaintiff  has  been  disabled  and  lost  time  and 
been  permanently  injured  to  bis  damage  in  a 
specific  sum,  though  defective,  where  evidence 
of  lost  time  is  received  without  objection,  a  re- 
covery therefor  is  authorized. — I^ouisville  &  N. 
R.  Co.  v.  Miller,  157  S.  W.  8. 

§  409  (Ky.)  Where  an  issue  is  defectively 
pleaded  and  the  party  offers  evidence  in  sup- 
port thereof,  without  objection,  the  defect  will 
be  deemed  waived. — Louisvillte  &  N.  R.  Co.  v. 
Miller,  157  S.  W.  8. 

§  420  (Mo.App.)  By  filing  an  answer  and  go- 
ing to  trial,  defendants  waived  objections  that 
the  petition  as  amended  constituted  a  departure. 
— Borkowski  v.  Janicke,  157  S.  W.  125. 

$  430  (Mo.)  Where  in  an  action  to  quiet  ti- 
tle defendant  offered  evidence  and  asked  in- 
structions on  the  theory  that  title  at  one 
time  was  vested  in  the  party  under  whom 
plaintiffs  claimed,  plaintiffs'  failure  to  prove 
title  in  such  party  was  not  fatal.— RUey  v. 
O'Kelly,  167  S.  W.  566. 

§433  (Mo.)  Under  Rev.  St  1909,  1^  1818, 
1831,  1850,  requiring  pleadings  to  be  liberally 
construed,  and  that  evidence  need  not  be 
pleaded,  and  requiring  immaterial  errors  to  be 
disregarded,  a  petition  for  injuries  received 
by  one  attempting  to  board  a  street  car  held 
sufficient  to  sustain  a  judgment  after  verdict — 
Nolan  T.  Metropolitan  St  Ry.  Co.,  157  S.  W. 
637. 

§433  (Mo.App.)  Where  a  petition  is  not  at- 
tacked until  after  verdict,  the  only  proper  in- 
quiry is  whether  It  states  sufficient  facts  to 
support  a  judgment  for  plaintiff. — Bolgef  t. 
Kansas  City  Material  Co.,  157  S.  W.  87. 

In  an  action  for  death  of  a  servant  by  being 
struck  and  killed  by  a  rock  being  thrown  out 
by  a  blast  in  a  quarry,  plaintiff's  petition  held 
sufficient  after  verdict  to  support  a  judgment 
for  plaintiff.— Id. 

§  433  (Mo.App.)  An  objection  that  a  petition 
for  slander  for  words  not  actionable  per  se  did 
not  allege  an  intent  to  charge  unchastity  can- 
not be  raised  after  verdict. — Jones  v.  Banner, 
157  S.   W.  967. 

§  433  (Mo.App.)  A  petition  for  injuries  to  a 
tenant  through  the  landlord's  negligence  in 
making  repairs  to  the  floor  of  a  privy  held 
to  sufficiently  charge  negligence  after  verdict — 
Finer  v.  Nichols.  157  S.  W.  1023. 

§433  (Tex.Civ.App.)  A  verdict  for  plaintiff 
cures  all  defects  in  the  petition  except  a 
failure  to  state  a  cause  of  action. — Indiana  & 
t)hio  Live  Stock  Ins.  Co.  v.  Smith,  157  S.  W. 
755. 

POLICE  POWER. 

See  Municipal  O>rporations,  §§  592,  697. 


POLICY. 


See  Insurance. 


POLITICAL  RIGHTS. 

See  Elections. 

POSSESSION. 

See  Adverse  Possession ;   Ejectment,  |  9 ;  Land- 
lord and  Tenant,  §  129. 

POST  OFFICL 

See  Contracts,  1 129. 

POWERS. 

See  Partition,  §  21. 
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PRACTICE. 

See  Appeal  and  Error,  {  281;    Justicea  of  the 
Peace,  |S  77-130 ;   TriaL 

PREFERENCES. 

See  Fraadolent  Conveyances,  H  lU,  US. 

PREJUDICE. 

See  Appeal  and  Error,  }}  1033-1073 ;  Homicide, 
§340. 

PRELIMINARY  EXAMINATION. 

See  Criminal  Law,  |!  223,  631,  543. 

PRELIMINARY  INJUNCTION. 

See  Injunction,  ({  148, 168. 

PREMIUMS. 

See  Insurance,  |  760. 

PRESCRIPTION. 

See  Adverse  Possession ;  Limitation  of  Actions. 


Of  cli 
227, 


aims, 


PRESENTMENT. 

see  Executors  and  Administrators,  |{ 


PRESUMPTIONS. 

See  Appeal  and  Error,  f!  907-934;  Criminal 
Law,  II  309,  1144;  Evidence,  U  69-83; 
Homicide,  i  271. 

PRIMARY  ELECTIONS. 

See  Elections,  ||  22,  28-154. 

PRINCIPAL  AND  AGENT. 

See  Attomev  and  Client:  Banks  and  Banking, 
I  54;  Brokers;  Cancellation  of  Tcstniments ; 
Carriers,  §  356 ;  Corporations,  f§  80,  283,  404, 
430;  Embezzlement;  Evidence,  §  129;  Hus- 
band and  Wife,  |  144 ;  Insurance,  i|  25, 
129.  137,  145,  430;  Judgment,  |  4^;  Bail- 
roads,  11  33,  265. 

Z.  THE  KEIiATIOH. 
(A)   Oreatlon    and  Exiatence. 

I  14  (Tex.Civ.App.)  Where  a  carrier  of  live 
stock  employed  a  stockyard  company  to  hold 
rattle  in  pens  while  waiting  shipment,  such 
company  was  its  agent,  and  notice  to  it  of  or- 
ders to  hold  cattle  was  notice  to  the  carrier. — 
Ft.  Worth  &  D.  C.  By.,  Co.  v.  Caruthers,  157 
S.  W.  238. 

I  20  (Mo.App.)  While  agency  cannot  be  prov- 
ed by  the  declarations  of  the  agent,  it  may  be 
established  by  the  testimony  of  the  agent  or 
may  be  implied  from  the  conduct  of  the  princi- 
pal and  agent  and  dealings  between  them  and 
the  community. — McClond  v.  Western  Union 
Telegraph  Co.,  167  S.  W.  101. 

n.  MUTITAL  BIGHTS.  DUTIES,  AHS 
LIABILITIES. 

(B)   Compcnaatlan  and  Lilen  of  Aarent. 

i  89  (Tex.Civ.App.)  Where  a  contract  of  em- 
ployment authorized  defendant  to  cancel  orders 
at  its  discretion  in  case  it  believed  the  buyers 
were  irresponsible,  evidence  that  plaintiff  al- 
ways made  diligent  inquiries  as  to  the  responsi- 
bility of  buyers  and  never  sent  in  orders  unless 
he  thought  the  parties  good  was  immaterial. — 
Iowa  Mfg.  Co.  v.  Taylor,  157  8.  W.  171. 

m.  RIGHTS  AND  LIABILITIES  AS  TO 
THIKD   FEBSONS. 

(A)  Povrera  of  Asent, 

I  101  (Tex.Civ.App.)  A  shipper's  agent  em- 
powered to  make  deliver;  to  a  carrier  ia  pre- 


sumed to  have  the  power  necessary  to  execnte 
the  consignment— Ft  Worth  &  D.  C.  By.  Co. 
V.  Caruthers,  167  S.  W.  238. 

I  102  (Mo.App.)  Defendant's  general  manager 
held  authorized  to  employ  plaintiS  as  sales 
manager  for  a  year.— Halliwell  v.  Oriental  Ce- 
ment &  Plaster  Co.,  157  S.  W.  89. 

I  124  (Tex.Civ.App.)  Where  defendant  rail- 
road company  alleged  a  written  contract  with 
plaintiff's  agent  accompanying  the  cattle,  hetd, 
on  the  evidence  that  tiie  question  whether  the 
agent  was  authorized  to  consent  to  such  ship- 
ment was  for  the  jury.— Ft  Worth  &  D.  C. 
By.  Co.  T.  Carnthers,  157  S.  W.  238. 

(B)  Vndlaeloaed  Axeney. 

I  146  (Ark.)  Where  one  of  the  incorporaton 
of  a  proposed  corporation  signed  an  agreement 
for  the  lease  of  a  machine  by  the  prospective 
corporation,  which  lease  was  to  become  effect- 
tive  upon  incorporation,  he  cannot  be  held 
personally  liable,  either  as  an  ageijt  for  an 
undisclosed  principal,  or  as  one  who  assumed 
to  act  for  a  nonexistent  principal. — Beldinr  v. 
Vaughan,  167  S.  W.  400. 

(O)  Vaavtkortaed  and  Wroncfnl  Ae«a. 

I  148  fTex.Civ.App.)  Where  the  agent  of  the 
owner  of  cattle  consented  to  a  shipment  beyond 
a  certain  point,  contrary  to  his  principal's  in- 
structions, and  the  defendant  railroad  knew  of 
his  want  of  authority,  it  could  not  justify  it- 
self in  an  action  for  damages  on  the  ground 
that  it  procured  the  consent  of  the  shipper. — 
Ft  Worth  &  D.  C.  By.  Co.  v.  Caruthers,  157 
S.  W.  238. 

(B)  Hotlee  to  A«rent. 

I  1 78  (Tex.Civ.App.)  Where  a  carrier  employ- 
ed a  stock  yard  company  to  hold  cattle  in  pens 
while  waiting  shipment,  notice  to  such  company 
of  orders  to  hold  cattle  was  notice  to  the  car- 
rier.—Ft  Worth  &  D.  C.  By.  Co.  v.  Caruthers. 
157  S.  W.  238. 

(F)  Aotlona. 

I  183  (Tex.Civ.App.)  One  who  was  a  party 
to  the  contracts  sued  on  could  sue  for  their 
breach,  though  he  was,  when  the  contracts  wer« 
executed,  also  an  agent— Texas  Overall  Co.  v. 
Mummert,  157  S.  W.  219. 

PRINCIPAL  AND  SURETY. 

See  Bail,  {  89;  Husband  and  Wife,  §  87;  In- 
denmity;  Municipal  Corporations,  I  183; 
Venue,  li  14,  28. 

in.   DISOHABOE  OF  SUBETT. 

I  115  (Tex.Civ.App.)  Where  mortgaged  prop- 
erty is  not  in  the  hands  of  the  mortgagee,  hia 
mere  indulgence  or  even  negligence  in  delayinK 
foreclosure,  though  resulting  in  loss  of  the  se- 
curity, does  not  relieve  sureties  on  the  debt 
though  it  is  otherwise  if  the  mortgaged  prop- 
erty is  in  the  mortgagee's  possession  and  con- 
trol.—Dillard  V.  Chandler,  157  S.  W.  3WJ. 

That  a  mortgagee  of  personalty  consented  to 
the  removal  of  part  of  the  property  to  another 
county,  but  not  beyond  the  jurisdiction  of  the 
court  where  the  contract  was  enforceable,  did 
not  prejudice  nor  release  sureties  on  the  debt 
-Id. 

Sureties  on  a  debt  secured  by  a  mortgage  held 
not  released  by  reason  of  the  creditor's  consent 
to  the  removal  of  a  small  portion  of  the  prop- 
erty; the  sureties'  right  in  any  event  being 
limited  to  the  value  of  the  property  so  removed. 
— Id. 

{(19  (MaApp.)  Where  within  the  time  al- 
lowed for  performance  of  a  contract  by  a  party 
thereto  the  adverse  party  makes  performance 
impossible,  the  surebr  on  the  bond  of  the  party 
oonditioned  on  peixormance  is  not  liable. — 
Sharon  V.  American  Fidelity  Co.,  167  S.  W.  972. 

Where  a  lessee  for  a  term  of  years  agreeing 
to  pay  rent  and  make  improvements  within  two 
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7ean  save  t  bond  conditioned  on  performance 
and  binding  the  surety  in  the  event  of  the 
lessee's  abandonment,  the  surety  was  liable  to 
the  lessor  for  the  failure  of  the  lessee  to  make 
improTements,  though  the  lessor  forfeited  the 
lease  before  the  expiration  of  the  time  fixed  for 
the  making  of  the  improTements.— Id. 

T.  BIGHTS  AND  REBIEDIES   OF 

SURETT. 

(A)  Am  to  Creditor. 

{  169  (Tex.CiT.App.)  Where  a  debt  ia  secur- 
ed by  mortgage  on  personal  property,  the  cred- 
itor was  not  bound  to  enforce  the  mortgage 
before  proceeding  to  enforce  the  liability  of 
sureties.— Dillard  v.  Chandler,  167  S.  W.  303. 

<B)  As  to  Prlnoipal. 

I  184  (Ky.)  A  surety  who  satisfies  the  cred- 
itor of  his  principal  by  executing  in  good  faith 
his  note  may  assert  the  amount  for  which  be 
executed  the  note  as  a  valid  demand  against 
his  principal.— Wilson  v.  Hite's  Bx'r,  167  S. 
W.  41. 

PRINTING. 

Record  on  appeal,  see  Appeal  and  Error,  i  638. 

PRIORITIES. 

See  Executors  and  Administrators,  H  278,  287 ; 
Mortgages,  {{  5,  161 ;   Replevin,  {  10. 

PRISONS. 

See  Railroads,  {  227 ;   Statutes,  {  64. 

PRIVATE  ROADS. 

See  Easements. 

PRIVILEGE. 

See  Pleading,  |  111. 

PRIVILEGED  COMMUNICATIONS. 

See  Libel  and  Slander,  J|  48,  61 ;  Witnesses,  | 
193 

PROBABLE  CAUSE. 

See  Malicious  Prosecution,  {{  16-21. 

PROBATL 

See  Wills,  §{  282-330. 

PROCESS. 

See  Appeal  and  Error,  §  1037;  Corporations,  | 
507;  Dopositions ;  Eminent  Domain,  }  182; 
Execution ;  Garnishment ;  Injunction ;  Judg- 
ment, g  342;  Justices  of  the  Peace.  (  165: 
Mechanics'  Ldens,  {{  252,  260;  Railroads,  | 
33. 

I.  HATUBE.   I8S1TANOE.   REQXnSITES, 
AND  VAI.IDITY. 

{26  (Tex.Civ.App.)  A  citation  directing  de- 
fendant to  appear  at  the  next  regular  term  of 
the  district  court  to  be  held  on  the  second  Mon- 
day of  September,  1912,  "the  same  being  the 
2d  day  of  September,  1012,"  was  fatally  de- 
fective—Taylor v.  Taylor,  157  S.  W.  1184. 

in.  DETECTS.  OBJECTIONS,  AND 
AMENDMENT. 

1 153  frex.Clv.App.)  Error  in  that  the  copy 
of  the  citation  served  did  not  contain  the  true 
date  of  the  filing  of  plaintiff's  original  petition 
was  cured,  where  the  copy  of  the  writ  delivered 
to  defendnnt  was  accompanied  by  the  certitieu 
copy  of  plaintiff's  original  petition  and  anoth- 
er defendant's  cross-bill,  which  copies  disclosed 
the  true  date  of  their  filing. — Wood  v.  Warren, 
157  S.  W.  ,S01. 


PROFITS. 

See  Damages,  i|  40,  190. 

PROHIBITION. 

See  Intoxicating  liquors. 

PROMISSORY  NOTES. 

See  BUls  and  Notes. 

PROMOTERS. 

See  Corporations,  S  90. 

PROPERTY. 

See  Adjoining  Landowners;  Adverse  Posses- 
sion; Banks  and  Banking,  S  127;  Oinstltu- 
tional  Law,  {|  273,  281;  Dedication;  Emi- 
nent Domain. 

PROSECUTING  ATTORNEYS. 

See  District  and  Prosecuting  Attorneys. 

PROVINCE  OF  COURT  AND  JURY. 

See  Criminal  Law,  S|  736-763,  764. 

PROXIMATE  CAUSE. 

See  Master  and  Servant,  $|  97,  129,  176,  265; 
,    Negligence,  f  66. 

PUBLIC  IMPROVEMENTS. 

See  Municipal  Ck)rporationB,  g{  278-671. 

PUBLIC  LANDS. 

n.  SUBVET  AND  DISFOSAI.  OF  LANDS 
OF  UNITED  STATES. 

(K)   Sehool   aad  Vntvrmltr  I/anda. 

{54  (Mo.)  A  purchaser  of  school  lands, 
granted  to  the  state  by  Act  Cong.  March  6, 
1820,  acquires  no  title  at  a  sale  under  order 
of  the  court,  unless  the  order  was  based  upon 
a  petition  of  the  people  of  the  township,  as 
required  by  Rev.  St  1899,  {  8161.— Pemiscot 
County  Abstract  &  Investment  Co.  v.  Bader, 
167  S.  W.  562. 

m.  DISPOSAL  OF  LANDS  OF  THE 
STATES. 

I  173  (Tex.)  A  sale  of  public  school  lands  at 
a  price  less  than  the  appraised  value  is  invalid. 
— Erp  V.  Robison,  157  S.  W.  1160. 

{  173  (Tex.Civ.App.)  A  grantee  of  one  to 
whom  school  lands  have  been  awarded  by  the 
Commissioner  of  the  General  Land  Office  ac- 
quires, prior  to  issuance  of  patent,  an  equitable 
title,  and  he  may  enforce  rights  which  his  gran- 
tor could  enforce  against  third  persons  claiming 
under  an  obligee  in  a  bond  for  title,  though  an- 
nual interest  installments  due  to  the  state  have 
not  been  paid.— Spotts  v.  WhiUker,  167  S.  W. 
422. 

i  173  (Tex.Civ.App.)  Act  March  16,  1005 
(Acts  29th  Leg.  c.  29),  prescribing  limitation 
within  which  any  person  claiming  the  rijiht  to 
purchase  public  free  school  lands  shall  sue 
therefor,  does  not  relate  to  any  land  except  pub- 
lic free  school  land.— Morrow  ▼.  Conoway,  167 
S.  W.  430. 

V.  SPANISH,   MEXICAN,   FBENCK, 
AND    BUSSIAN   OBANT8. 

i  223  (Mo.)  A  grant  to  a  person's  represen- 
tative made  many  ^ears  after  his  death  is  not  a 
prima  facie  grant  in  favor  of  his  heir,  and  one 
claiming  under  the  heir  must  show  that  the 
heir  was  at  the  time  of  the  issuance  of  the 
patent  a  representative,  and  entitled  to  some 
part  or  all  of  the  land  in  controversy. — Chaput 
V.  Pickel,  157  8.  W.  613. 
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PUBLIC  POLICY. 

See  Gontracta,  f  10&, 

PUBLIC  SCHOOLS. 

See  Schools  and  School  Districts. 

PUBLIC  SERVICE  CORPORATIONS. 

See  Camera ;  Railroads ;   Street  Railroads. 

PUBLIC  USE. 

See  Dedication ;  Eminent  Domain. 

PUNISHMENT. 

See  Criminal  Law,  K  1206, 121& 

QUANTUM  MERUIT. 

See  Work  and  Labor. 

QUESTIONS  OF  LAW  AND  FACT. 

See  Trial.  {§  13&-141. 

QUIETING  TITLE. 

See  Judgment,  H  194,  217,  617;  Pleading,  | 
430;  Keformation  of  Instruments,  {  47; 
Trial,  {  41& 

I.  BIOKT  OF  ACTION  AND  DEFENSES. 

{  10  (Ark.)  Where  a  purchaser  took  title  to 
land  in  his  own  name,  and  thereafter  made  a 
gift  of  it  to  his  brother,  placing  him  in  possession, 
the  latter  is  entitled  to  a  decree  vesting  the  ti- 
tle in  himself. — Strauther  v.  Bogenshutz,  157 
S.  W.  406. 

{  14  (Ky.)  Where  a  contract  for  the  sale  o< 
land  required  the  vendors  to  furnish  title  papers 
and  the  purchaser  to  ascertain  the  acreage  with- 
in a  certain  time,  the  mere  inaction  of  the 
parties  will  not  afford  the  vendors  ground  for 
cancellation  of  the  contract  as  a  cloud  on  title 
in  absence  of  an  offer  by  them  to  perform. — 
Golden  v.  Comett,  157  S.  W.  1076. 

n.  PBOCEEDINOS  AMD  BEUEF. 

1 43  (Mo.)  Where  in  actions  to  qniet  title  the 
parties  rely  upon  the  title  of  a  common  an- 
cestor or  grantor,  wbctlier  be  had  title  is  not 
in  issue;  the  only  issue  being  which  pprhr  ac- 
quired his  title.— Riley  v.  O'Kelly,  157  S.  W. 
566. 

RAILROADS. 

See  Appeal  and  Error,  |{  832, 1050, 1064, 1066: 
Carriers ;  Commerce,  S  62 ;  Criminal  Law,  { 
195;  Death,  f  103;  Evidence,  $  595:  Mali- 
cious Prosecution,  f  18 ;  Master  and  Se'i'vant; 
New  Trial,  t  70;  Statutes,  I  64;  Street  RaU- 
roads;  Trial.  {{  251,  296;  Waters  and  Water 
Courses. 

XL   BATLBOAD  OOMPAMIES. 

{33  (Tex.)  Service  upon  a  railroad  in  this 
state,  if  upon  an  agent,  most  i>e  made  upon  some 
one  authorized  to  represent  it  in  the  transac- 
tion of  its  business  done  or  to  be  done  in  the 
state.— Pecos  &  N.  T.  Ey.  Co.  t.  Cox,  167  S. 
W.  745. 

There  is  no  presumption  of  agency  to  re- 
ceive service  of  process  for  a  foreign  railroad 
corporation,  and,  where  service  is  made  on.  a 
person  represented  to  be  its  agent,  the  re- 
turn is  not  conclusive  of  the  fact  that  the  per- 
son served  was  its  agent.— Id. 

Evidence,  in  an  action  for  damages  to  a 
shipment  of  live  stock,  held  not  sufficient  to 
support  the  allegation  of  an  entirety  or  the 
exjstenca  of  a  partnership  between  defendants 


so  as  to  make  service  on  an  agent  of  a  state 
corporation  legal  notice  to  a  foreign  corpo- 
ration.—Id. 

V.  BIOHT  OF  HVAT  AND  OTHER  IN- 
TERESTS IN  I.AND. 

169  (Tex.)  Under  Rev.  St  1895,  arts. 
4445-4447,  4473,  a  deed  to  a  railroad  com- 
pany of  a  right  of  way  held  not  to  include  sab- 
surface  minerals. — Right  of  Way  Oil  Co.  v. 
Gladys  City  Oil,  Gas  &  Mfg.  Co.,  157  S.  W. 

In  view  of  Rev.  CSv.  St.  1911,  art.  6484.  a 
deed  conveying  land  to  a  railroad  company 
for  a  right  of  way,  together  with  right  to 
take  all  timber,  earth,  stone,  and  mineral, 
will  not  be  construed  to  cover  snbsorface  min- 
erals.—Id. 

VX.   CONSTRPOTION,    MAINTENANOB^ 
AND  EQUIPIIENT. 

§99  (Mo.)  Whether  there  should  be  a  sep- 
aration of  the  grades  of  certain  railroads  and 
city  streets  at  crossings  is  a  matter  exclusive- 
ly for  the  determination  of  the  city  council, 
which  determination  is  not  reviewable  by  the 
courts. — American  Tobacco  Co.  ▼.  Missouri 
Pac.  Ry.  Co.,  157  S.  W.  502. 

The  state  has  power  to  require  railroad 
companies  to  restore  highways  crossed  by 
them  to  such  condition  that  the  proper  use  of 
the  street  will  not  be  interfered  with,  though 
it  requires  a  separation  of  the  grades. — Id. 

St  Louis  City  Charter,  art  3,  {  26.  as 
amended  in  1901,  General  Welfare  Clause, 
art.  26,  par.  14,  and  Rov.  St  1909,  |  3049. 
held  to  confer  on  the  city  of  St  Louis  power 
to  compel  railroads  within  the  city  to  abolish 
grade  crossings  at  their  own  expense,  whether 
the  street  intersecting  the  right  of  way  was 
opened  prior  or  subsequent  to  the  establish- 
ment of  the  railroad.- Id. 

State's  police  power  to  compel  a  railroad 
company  to  separate  grade  crossings  cannot 
be  limited  or  lost  by  contract  between  the 
railroad  company  and  the  state  or  municipal- 
ity.—Id. 

Under  Rev.  St  1909,  §$  3049,  3141,  a  city, 
having  elected  to  require  the  abolition  of  a 
grade  crossing,  was  not  required  to  leav^  the 
metliod  to  the  railroad  companies,  but  could 
itself  determine  whether  the  street  should  be 
carried  over  the  tracks,  or  vice  versa.— Id. 

City  ordinances  requiring  railroads  to  de- 
press their  tracks  and  carry  certain  streets 
over  the  same  held  unreasonable  and  oppress- 
ive, and  therefore  void. — ^Id. 

{  103  (Mo.App.)  Rev.  St  1909,  |  3145,  tuM 
not  to  require  railroad  companies  to  fence 
their  tracks  within  necessary  station  grounds 
and  switch  limits,  where  the  railroad  maintains 
a  station,  thougn  not  in  an  incorporated  or 
platted  town.— Dorsey  t.  Chicago,  B.  &  Q.  R. 
Ca,  157  S.  W.  1065. 

{  104  (Mo.App.)  A  railroad's  discretion  as  to 
reasonable  station  ground  limits  which  need  not 
be  fenced  is  subject  to  review  by  the  courts. — 
Dorsey  v.  Chicago,  B.  &  Q.  R.  Ca,  157  S.  W. 

Vn.  SATES.  IXASES.   TRAFFIC   COR. 
TRACTS.  AND  CONSOUDATION. 

i  134  (Ky^  Where  plaintiff  railroad  company 
leased  to  delfendant  the  right  to  use  Jointly  with 
it  its  line  of  railway  between  two  points  for 
the  purpose  of  running  trains,  defendaint  to  pay, 
as  part  of  the  compensation  therefor,  a  propor- 
tionate part  of  "all  taxes  and  public  rates  as- 
sessed on  such  portion  of  first  party's  said  line 
of  railway,"  defendant  was  liable  for  its  propor- 
tionate part  of  the  taxes  on  the  physical  prop- 
erty of  the  railway  only  between  such  pointy 
exdnding  engines  and  cars  of  the  grantor,  and 
is  not  liable  for  any  part  of  the  frani-hise  tax. — 
Chesapeake  &  O.  Ky.  Ca  t.  Louisville  ift  N.  B. 
Ca,  157  &  W.  1107. 
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X.  OFEBATIOIT. 

(B)   Statatory,      Mamtcipal,      and      Offlolml 
Revnlatlona. 

I  227  (Ky.)  The  provision  of  Act  March  19, 
1932  (Laws  1912,  c.  128),  forbidding  railroadB 
in  complying  with  its  provisions  as_  to  stop- 
ping trains  at  stations  where  penitentiaries 
are  located  to  curtail  the  service  now  being 
rendered  at  any  other  station  in  the  same 
county,  is  invalid. — Illinois  Cent.  B.  Co.  v. 
Commonwealth,  157  S.  W.  687. 

i  255  (Ark.)  Evidence  that  a  merchant  having 
a  store  near  defendant's  depot  had  been  appoint- 
ed defendant's  agent,  and  that  he  did  not  l<eep 
the  d(^pot  open  to  accommodate  shippers  and 
travelers,  held  sufficient  to  sustain  a  conviction 
of  the  railroad  company  for  failing  to  keep  an 
agent  at  its  depot,  etc.,  in  violation  of  Act  April 
13,  1005  (Laws  1905,  p.  405).— St  Louis,  I.  M. 
&  S.  Ry.  Co.  T.  State,  157  S.  W.  1155. 

(D)  Injvrles   to    Llcenaeea    or   Treapaaaera 
In   General. 

{  274  (Mo.App.)  One  using  the  premises  of  a 
railroad  company  as  an  invitee  is  entitled  to 
the  exercise  of  reasonable  care  to  be  protected 
from  injury;  while  a  bare  licensee  or  trespasser 
has  no  right  except  that  he  cannot  be  willfully 
or  wantonly  injured. — Meyers  v.  Chicago,  B.  & 
Q.  Ky.  Co.,  157  S.  W.  362. 

{282  (Mo.App.)  In  view  of  defendant's  fail- 
ure to  object,  held  that  there  was  no  yariauce 
between  an  averment  in  the  petition  that  plain- 
tiff was  injured  because  of  excavation  squarely 
across  the  path  leading  to  the  express  office  in 
defendant's  station,  and  proof  that  the  excava- 
tion was  to  the  side  of  the  path,  but  where 
travelers  would  naturally  make  a  detour. — 
Meyers  v.  Chicago,  B.  &  Q.  Ry.  Co.,  167  S.  W. 
362. 

In  an  action  against  a  railroad  comi>any  for 
damages  for  injuries  sustained  by  plaintiff  in 
falling  into  an  excavation  on  a  path  leading  to 
defendant's  station,  where  the  evidence  as  to 
whether  the  express  office  in  such  station  was 
open  was  conflicting,  the  question  whether  plain- 
tiff was  a  licensee  or  invitee  was  one  for  the 
jury.— Id. 

(B)  Accldenta  to  Tralna. 

{288  (Mo.App.)  That  plaintiff  was  an  em- 
ploy* of  another  railroad  company  will  not 
excuse  defendant  from  giving  the  required 
warnings  and  observing  speed  ordinances  at  a 
city  crossing;  the  duty  to  do  these  things  be- 
ing imposed  for  the  benefit  of  the  public  re- 
gardless of  their  calling. — Pasternak  v.  Chicago, 
It.  1.  &  P.  Ry.  Co.,  157  S.  W.  109. 

{ 296  (Mo.App.)  Where  plaintiff,  a  servant 
of  one  railroad  company,  in  running  a  hand 
car  past  the  intersection  of  defendant's  tracks 
was  struck  by  defendant's  train  proceeding  at 
an  unlawful  rate  of  speed  and  without  signals, 
and  was  unable  to  avoid  the  injury  because  of 
defective  brakes  on  his  car,  the  failure  of  the 
brake  to  act  was  no  defense. — Pasternak  t. 
Chicago,  B.  I.  &  P.  By.  Co.,  167  S.  W.  109. 

(F)  Accldenta  at  Croaalnva. 

{ 299  (Mo.App.)  That  a  public  street  croaa- 
ing  railroad  tracks  was  used  mostly  in  the  day- 
time and  seldom  used  at  night  did  hot  <preveDt 
the  crossing  from  being  a  public  one,  and  the 
railroad  company  must  keep  a  lookout  at  all 
times  when  passing  over  it. — McWilliama  v. 
Missouri  Pac.  Ry.  Co.,  157  S.  W.  1001. 

{314  (Ky.)  A  railroad  company,  permitting 
its  right  of  way  to  become  foul  with  weeds, 
briars,  and  underbrush,  so  as  to  obstruct  the 
view   of   persons   approaching   the    crossing,    is 

uilty    of  actionable   negligence. — Louisville    & 

".  R.  Co.  v.  Parks'  Adm'r,  167  S.  W.  27. 

{325  (Ky.)  A  traveler  on  a  highway,  who 
is  so  intoxicated  as  to  be  incapable  of  exer- 


w 


cising  ordinary  care  for  his  own  safety,  will 
be  deemed  guil^  of  contributory  negligence 
defeating  a  recovery  for  injuries  sustained  by 
being  struck  by  a  train  at  a  crossing. — Cincin- 
nati, N.  O.  &  T.  P.  By.  Co.  v.  Beed,  157  S.  W. 
721. 

{  330  (Mo.App.)  A  pedestrian,  having  a  right 
to  rely  in  a  measure  upon  a  railroad  company 
fulfilling  its  duty  in  keeping  a  gate  or  a  watch- 
man at  a  crossing,  and  in  giving  warning,  the 
duty  to  look  and  listen  is  measurably  modified 
'where  the  gates  are  open  and  no  warning  given. 
— Wack  V.  St  Louis,  I.  M.  &  S.  Ry.  Ca,  157 
8.  W.  1070. 

{338  (Mo.App.)  A  pedestrian  struck  by  a 
train  who  seeks  to  recover  on  the  humanitarian 
doctrine  mast  either  show  that  the  trainmen 
saw  him  in  time  to  have  stopped  the  train,  or 
that  he  was  at  a  place  where  the  trainmen 
were  required  by  law  to  look  out  for  and  see 
him.— McWilliams  v.  Missouri  Pac  Ry.  Co., 
157  S.  W.  1001. 

ji344  (Mo.App.)  Where  the  petition  alleged 
that  the  pedestrian  stood  on  or  near  a  track 
where  or  near  where  a  street  crossed  it  when 
struck  by  a  train,  an  answer  admitting  that 
the  accident  occurred  at  or  near  the  place 
mentioned  in  the  petition,  and  denying  every 
other  allegation  therein,  did  not  admit  that  the 
accident  occurred  on  a  crossing. — McWilliams 
V.  Missouri  Pac.  Ry.  Co.,  157  S.  W.  1001. 

I  345  (Ky.)  A  petition  in  an  action  against  a 
railroad  company  for  the  death  of  a  traveler 
at  a  crossing,  which  alleges  negligent  opera- 
tion of  the  train,  and  which  avers  that,  be- 
cause of  the  surrounding  conditions,  mure  than 
the  Statutory  precautions  were  required  to 
avoid  injuring  travelers,  is  sufficient  to  justify 
evidence  of  the  defective  condition  of  the  whis- 
tle on  the  engine  and  of  the  character  and  con- 
ditions of  the  crossing, — Louisville  &  N.  R. 
Co.  v.  Parks'  Adm'r,  157  S.  W.  27. 

{347  (Ky.)  In  an  action  for  the  death  of  a 
traveler  struck  by  a  train  at  a  crossing,  evi- 
dence of  weeds  and  nnderbrush  at  the  crossing 
so  as  to  prevent  travelers  from  observing  the 
approach  of  trains  was  admissible. — Louisville 
&  N.  R.  Co.  T.  Parks'  Adm'r,  157  S.  W.  27. 

1 350  (Mo.App.)  Where  a  pedestrian  on  a 
railroad  crossing  was  struck  by  a  train  backing 
without  headlight  or  lookout  and  be  could  have 
been  seen  in  time  to  have  stopped  the  train  be- 
fore striking  him  had  a  proper  lookout  been 
kept,  the  question  of  the  railroad  company's  lia- 
bility was  for  the  jury. — McWilliams  v.  Mis- 
souri Pac  By.  Co.,  157  S.  W.  1001. 

{  350  (Mo.App.)  Whether  decedent  ?va8  trav- 
eling east  on  a  street  and  came  through  the 
open  gate  onto  the  crossing  from  the  westward 
to  the  place  where  the  accident  occurred  held 
on  the  evidence  a  question  for  the  jury. — Wack 
V.  St  Louis,  I.  M.  A  S.  Ry.  Co.,  157  S.  W. 
1070. 

Where  deceased  came  to  a  crossing  and  pass- 
ed over  the  first  track  in  safety  to  the  second 
track,  where  he  was  stopped  by  a  passing 
train  on  the  third  track,  the  presumption  being 
that  he  looked  and  listened  before  he  passed 
over  the  first  track,  it  was  a  question  for  the 
jury  whether  it  was  bis  duty  to  look  and  lis- 
ten a  second  time. — Id. 

Evidence  as  to  negligence  of  defendant  in 
omitting  to  close  its  gates  at  a  street  crossing 
held  to  present  a  question  for  the  jury  whether 
the  decedent  was  guilty  of  contributory  negli- 
gence.— Id. 

The  court  cannot  say  as  a  matter  of  law, 
where  the  evidence  was  conflicting,  and  under 
the  exciting  circumstances,  tnai  decedent  was 
guilty  of  contributory  negligence  by  stepping 
bark  upon  the  track  when  the  cry  of  warning 
was  given,  which   resulted  in   his  death. — Id. 

Whether  decedent  was  intoxicated,  and  was 
thereby    rendered    incapable   of   exercising   the 


For  easM  in  Dec.  Dig.  *  Am.  Dig.  Key  No.  Series  *  Indexes  see  same  topic  and  section  (I)  NUMBER 

Digitized  by" 


v^oogle 


BaU«««d> 


157  SOUTHWESTERN  BEPOBTEB 


1290 


ordinary  care  required  for  his  safety  in  cross- 
ing the  tracks  at  a  street  crossing,  held  on  the 
evidence,  a  question  for  tlie  jury. — Id. 

(351  (Ey.)  The  court,  in  an  action  for  the 
death  of  a  traveler  struck  by  a  train  at  a 
crossing,  should  expressly  require  of  decedent 
the  same  degree  of  care  which  is  imposed  on 
the  railroad  company  in  approaching  the  cross- 
ing.—Louisville  &  N.  R.  Co.  V.  Parks'  Adm'r, 
157  S.  W.  27. 

§351  (Ejr.)  Where  there  was  evidence  that 
the  traveler  was  intoxicated,  an  instruction 
defining  ordinary  care  ignoring  evidence  of 
intoxication,  and  an  instruction  that  if  the 
traveler  was  so  intoxicated  as  to  be  incapable 
of  exercising  proper  care  for  his  safety  he 
could  not  recover,  fairly  submitted  the  issue 
of  contributory  negligence  resulting  from  in- 
toxication.—Cincinnati,  N.  O.  &  T.  P.  Ry.  Co. 
V.  Reed,  157  S.  W.  721. 

(G)  lajsplea  t*  Peraons  on  or  near  Traeks. 

f  356  (Ky.)  Where  a  railroad  company's 
tracks  are  used  by  the  public  generally  for 
crossing  purposes  and  their  use  is  acquiesced 
in  by  the  company,  it  is  chargeable  with  no- 
tice of  such  use  and  passers-by  become  li- 
censees.— Southern  Sy.  Co.  In  Kentucky  ▼. 
Sanders,  157  S.  W.  731. 

i  357  (Ark.)  Railroads  mnst  exercise  reason- 
able and  ordinary  care  to  see  travelers  about 
to  cross  its  track  upon  the  highway,  where  they 
have  a  right  to  be  and  must  be  expected  to  be 
constantly  passing;  and  such  care  must  be  pro- 
portionate to  the  danger.— St.  Louis  &  S.  F.  R. 
Co.  V.  Champion,  157  8.  W.  408. 

I  359  (Ky.)  A  railroad  company  is  not  bound 
to  warn  a  trespasser  on  its  tracks. — Southern 
Ry.  Co.  in  Kentucky  v.  Sanders,  157  S.  W. 

S  369  (Ky.)  A  railroad  company  is  not 
bound  to  keep  a  lookout  to  prevent  an  injury 
to  a  trespasser  on  its  tracks.— Southern  Ry. 
Co.  in  Kentucky  v.  Sanders,  157  S.  W..  731. 

§369  (Mo.)  It  is  not  the  duty  of  a  railroad 
to  maintain  a  lookout  for  trespassers  on  its 
tracks.  If  such  persons  are  actually  seen, 
the  carrier  must  exercise  care  to  avoid  injur- 
ing them;  but  until  they  are  observed  no  duty 
arises. — Hamilton  v.  Kansas  City  Southern 
By.  Co.,  157  S.  W.  622. 

1389  (Ark.)  A  railroad's  failure  to  ring  the 
bell  or  sound  the  whistle  ss  prescribed  by  Acts 
1911,  p.  275,  held  not  to  have  been  tbe  proximate 
cause  of  injury  to  a  small  boy  who,  in  running 
across  tbe  track,  ran  into  a  larger  boy,  was 
knocked  down,  and  was  run  over  by  a  car  being 
kicked.— St  Louis  &  S.  F.  R.  Ck>.  v.  Champion, 
167  S.  W.  408. 

1390  (Mo.)  In  an  action  for  injury  to  a 
person  found  near  a  railroad  track,  held,  that 
there  was  no  evidence  of  negligence  on  the 
part  of  tbe  railroad  on  which  to  base  the  last 
clear  chance  doctrine. — Hamilton  v.  Kansas 
City  Southern  By.  Co.,  157  S.  W.  622. 

i  400  (Ark.)  On  evidence  in  an  action  against 
a  railroad  for  the  death  of  a  person  killed  up- 
on its  track,  held,  that  the  question  whether  de- 
ceased was  killed  by  the  failure  of  defendant's 
servants  to  keep  tbe  constant  lookout  required 
by  Acts  1911,  p.  275,  was  for  the  jury.— St. 
Louis  &  S.  F.  R.  Co.  V.  Champion,  167  S.  W. 
408. 

The  question  whether,  if  the  lookout  required 
by  Acts  1911,  p.  275,  bad  been  kept,  the  peril- 
ous position  of  deceased  would  not  have  been 
discovered  in  time  by  the  exercise  of  ordinary 
care  to  have  avoided  injuring  him  held  for  the 
jury. — Id. 

§  400  (Ky.)  In  an  action  by  one  injured  up- 
on the  tracks  of  a  railroad  company,  evidence 
held  sufficient  to  go  to  the  jury  on  the  ques- 
tion whether  he  was  a  trespasser  or  a  li- 
censee to  whom  the  company  owed  the  duty 
of  a  lookout.— Southern  Ry.  Co.  in  Kentucky 
v.  Sanders,  157  S.  W.  781. 


(B)  lajBrlea   to   Aalmsla 
Tracks. 


S4II  (Mo.App.)  Where  a  railroad's  right  of 
way  fence  and  cattle  guard  west  of  a  station 
began  225  feet  from  the  switch,  though  100  fe«t 
west  of  the  switch  would  have  been  aafficient, 
and  plaintiff's  colt  was  killed  within  five  feet 
of  the  fence,  defendant  was  liable. — Dorsey  t. 
Chicago,  B.  &  Q.  R  Co.,  157  S.  W.  1065. 

1415  (Ky.)  The  crossing  signals  provided  for 
by  Ky.  St.  §  786,  are  for  the  benefit  of  travelers 
and  loose  animals,  and  a  railroad  company  does 
not  relieve  itself  of  the  impntation  of  negligence 
made  under  the  direct  provisions  of  section  £09. 
unless  it  shows  the  giving  of  such  signals  be- 
fore the  striking  of  the  animals.— Campbell  v. 
Mobile  4  O.  R  Co.,  157  S.  W.  931. 

{425  (Mo.App.)  In  an  action  against  a  rail- 
road company  for  killing  plaintiffs  colt,  defend- 
ant's failure  to  fence  its  right  of  way  within 
a  reasonable  distance  from  a  switch  at  a  sta- 
tion held  the  proximate  cause  of  the  killing. — 
Dorecy  V.  Chicago,  B.  &  Q.  R.  Co.,  157  S.  W. 

8  441  (Mo.App.)  In  the  absence  of  evidence  to 
the  contrary,  it  will  be  presumed  that  an  ani- 
mal killed  on  a  railroad  track  entered  on  tbe 
right  of  way  at  the  point  it  was  killed.— Dmsey 
V.  Chicago,  B.  &  Q.  R.  Co.,  157  8.  W.  1065. 

S44I  (Tex.Civ.App.)  One  suing  a  railroad 
company  for  the  loss  of  an  animal  Idlled  by  a 
train  must,  to  discharge  the  burden  of  proof, 
show  that  a  train  struck  and  killed  the  animaL 
—Marshall  A  B.  T.  Ry.  Co.  v.  Boax,  157  S. 
W.  216. 

{443  (Tex.Civ.App.)  Evidence  held  not  to 
support  a  finding  that  a  train  struck  and  killed 
an  animal. — Marshall  &  E.  T.  Ry.  Co.  v.  Boas, 
157  S.  W.  216. 

{  446  (Ky.)  In  an  action  for  the  wrongful  kill- 
ing of  two  horses  on  railroad  tracks,  evidence 
on  the  question  of  negligence  of  the  railroad 
company  s  employes  after  discovering  the  ani- 
mals held  not  sufficient  to  go  to  toe  jury. — 
CampbeU  v.  Mobile  &  O.  B.  Co.,  157  S.  W. 
931. 

f  447  (Mo.App.)  Misuse  of  the  word  "fenced" 
for  "nnfenced  in  an  instruction  in  an  action 
against  a  railroad  for  killing  plaintiff's  colt  by 
failure  to  provide  proper  fences  and  cattle 
guards  is  not  ground  for  reversal,  where  the 
instruction  as  a  whole  is  not  misleading. — Dor- 
sey V.  Chicago,  B.  «  Q.  R.  Co.,  157  S.  W. 
1065. 

(I)  Ftrea. 

{461  (Tex.CMv.App.)  Owner  of  warehouse 
held  not  bound  to  so  close  a  window  as  to  ex- 
clude sparks  from  railway  .engines ;  and  its 
failure  to  do  so  did  not  defeat  a  recovery  for 
the  railway  company's  negligence. — Texas  &  P. 
Ry.  Co.  V.  New  Boston  Hardware  Co.,  157  S. 
W.  1188. 

RAPE. 

See  Criminal  Law,  {{  369,  448,  823.  S58.  1169. 
1172;  Indictment  and  Information,  f  191; 
Trial,  {  244;  Witnesses,  {{  340,  374. 

I.  OFFENSES   AND   BESFONSIBIUTT 

THEBEFOB. 

{  16  (Ark.)  One  who  assaults  a  woman  with 
intent  to  have  intercourse  with  her  forcibly  and 
against  her  will  is  guilty  of  an  assault  with 
intent  to  commit  rape,  even  though,  after  the 
assault  is  made,  she  consents  to  the  intercouiae. 
— Paxton  V.  Sute,  157  S.  W.  396. 

II.  PBOSECUnON  AND  PmnSHMENT. 

(B)   B-vldenee. 

{43  (Tex.Cr.App.)  Where  the  mother  ot  a 
girl,  alleged  to  have  been  raped,  wrote  the  fa- 
ther and  waited  for  him  to  return  home  before 
having  the  girl  examined  by  tbe  family  physi- 
cian about  'ten  days  after  the  offenae,  the  i^- 
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sician'g  testimony  H  to  the  fact  of  penetration 
was  not  so  remote  as  to  be  inadmissible. — 
Thompson  v.  State,  157  8.  W.  494. 

On  a  trial  for  rape  on  a  girl  under  15  years 
of  age,  the  testimony  of  the  girl's  mother  that 
she  examined  her  daughter's  bloomers  and 
found  them  cut  and  also  found  "white  stuff  like 
the  passage  of  a  man"  on  them  was  competent. 
— Id. 

1 48  (Mo.)  The  particular  facts  of  the  crime 
as  related  by  the  prosecutrix  at  the  time  of  or 
after  making  complaint  of  the  rape  are  not  ad- 
missible, except  when  drawn  from  the  complain- 
ant on  cross-examination  or  introduced  as  con- 
firmatory of  her  testimony  after  testimony  has 
been  intri<duced  tending  to  impeach  her. — State 
T.  Lawhorn,  157  S.  W.  344. 

The  fact  of  making  prompt  complaint  is  al- 
ways admissible  as  an  element  of  corroboration. 
-Id. 

1 51  (Mo.)  Evidence  held  not  saffident  to  sas- 
tarn  a  conviction  of  rape.— State  v.  Lawhorn, 
157  S.  W.  344. 

m.   OlVn.  I.IABII.ITT. ' 

{ 65  (Mo.App.)  The  gravamen  of  an  action 
for  assault  with  intent  to  rape  is  the  assault, 
and  plaintiff  to  recover  need  not  prove  the  in- 
tent, which  only  goes  to  the  question  of  dam- 
ages.—Booher  V.  Trainer,  157  S.  W.  848. 

1 66  (Mo.App.)  In  an  action  for  assault  with 
intent  to  rape,  evidence  held  to  so  corroborate 
the  testimony  of  plaintiff  that  the  case  was  for 
the  jury.— Booher  v.  Trainer,  157  S.  W.  848. 

S  67  (Mo.App.)  A  verdict  of  $1,000  compensa- 
tory damages  and  $1,000  punitive  damages  for 
assault  on  a  female  20  years  old  with  intent  to 
rape  is  not  excessive.- Booher  ▼.  Trainer,  157 
S.  W.  848. 

RATIFICATION. 

See  GorporationB,  {  40. 

REAL  ACTIONS. 

See  Ejectment;  Forcible  Entry  and  Detainer; 
Partition;  Quieting  Title;  Trespass  To  Try 
Title. 

REASONABLE  DOUBT. 

See  Criminal  Law,  {  661. 

REBUTTAL 

See  Witnesses,  g{  361,  407. 

RECEIVERS. 

See  Insurance,  iS  21,  25. 

RECEIVING  STOLEN  GOODS. 

See  Criminal  Law,  S{  370,  781,  1172,  1186. 

{  2  (Mo.)  Where  a  check  clerk  on  a  railroad 
checked  certain  goods  received  as  short,  and 
then  made  out  false  bills  of  lading  to  a  fictitious 
person  and  reshipped  the  goods  to  another  point, 
where  an  accomplice  received  them  and  divided 
the  profit  from  their  sale  with  the  check  clerk, 
there  is  no  embezzlement  so  as  to  defeat  a  pros- 
ecution for  receiving  stolen  goods  against  the 
person  receiving  such  goods  Knowingly. — State 
v.  Smith,  157  S.  W.  319. 

{ 7  (Ark.)  The  allegation,  in  an  indictment 
for  receiving  stolen  property,  that  the  property 
belonged  to  a  railroad  company  is  sustained  by 
proof  that  it  was  in  the  possession  of  the  rail- 
road company  doing  business  at  the  town  where 
the  offense  was  committed  without  proof  that 
the  company  was  a  corporation.— Brown  v. 
State,  157  S.  W.  934. 

The  allegation,  in  an  indictment  for  receiving 
stolen  goods,  that  the  goods  were  the  property 


of  a  railroad  company  warrants  proof  that  the 
company  had  possession  as  bailee. — Id. 

An  indictment  for  receiving  stolen  goods  al- 
leging that  accused  received  goods  described,  re- 
cently stolen,  with  intent  to  deprive  the  owner 
thereof,  accused  knowing  that  the  goods  had 
been  stolen,  is  sufficient — Id. 

f  7  (Mo.)  An   indictment  for   receiving  stolen 

f;oods  must  allege  all  the  essential  elements  of 
arceny.— State  v.  Smith,  157  S.  W.  319. 

An  indictment  for  receiving  stolen  goods,  al- 
leging the  property  received  as  30,000  San 
Felice  cigars  of  the  value  of  $1,500  and  one 
case  of  dry  goods  of  the  value  of  $600,  is  suf- 
ficient.— Id. 

An  indictment  for  receiving  stolen  goods  need 
not  allege  that  defendant  received  the  goods 
with  intent  to  deprive  the  owner  of  the  same  or 
that  defendant  knew  the  goods  were  stolen  from 
any  particular  person. — Id. 

A  railroad  company  is  the  special  owner  of 
goods  shipped  during  transit,  hence  an  indict- 
mentfor  receiving  goods  stolen  during  transit  is 
sufficient  if  it  alleges  ownership  in  the  railroad. 
—Id. 

RECENT  POSSESSION  OF  STOLEN 
PROPERTY. 

See  Larceny,  |  64. 

RECEPTION  OF  EVIDENCE 

See  Criminal  Law,  SS  676,  686;  Trial,  |{  75- 

RECORDS. 

See  Appeal  and  Error,  {{  493-704,  926,  934, 
1099;  Counties,  §  49;  Criminal  Law,  §§ 
1086-1124;  Escrows;  Evidence,  §29;  In- 
dictment and  Information,  {  11 ;  Justices  of 
the  Peace,  {  58;  Malicious  Prosecution,  | 
65 ;  Mandamus,  |  3 ;  Municipal  Corporations, 
I  971;  New  Trial,  {  72;  Vendor  and  Pur- 
chaser, {  231. 

I  14  (Ky.)  Under  Ky.  St.  {{  2776.  2804,  2810, 
2826,  2828,  and  2829,  records  of  the  city  en- 
gineer's office  of  the  city  of  Louisville  held  pub- 
lic records  which  a  citizen  was  entitled  to  in- 
spect even  though  she  desired  such  inspection 
for  purposes  of  a  pending  suit  against  the  city. 
— Barrickman  v.  Lyman,  157  S.  W.  924. 

REDIRECT  EXAMINATION. 

See  Witnesses,  H  287,  380. 

REFORMATION  OF  INSTRUMENTS. 

See  Cancellation  of  Instruments. 

I.  BIGHT  OF  ACTION  AND 
DEFENSES. 

1 19  (Mo.)  To  secure  the  reformation  of  a 
deed  on  the  ground  of  mistake,  the  mistake 
must  be  in  the  terms  of  the  deed  and  not  in  the 
contract,  and  it  must  also  be  mutual  and  not 
unilateral.— Robinson  v.  Eoms,  157  S.  W.  790. 

n.  PROCEEDINGS  AND  REUEF. 

1 45  (Mo.)  In  an  action  where  a  grantor 
sought  the  reformation  of  his  deed  so  as  to  In- 
clude in  it  land  lying  in  a  street  instead  of  land 
farther  away  which  he  owned,  evidence  held 
not  sufficient  to  show  a  mistake,  under  the  rule 
that  to  warrant  the  reformation  of  an  instru- 
ment the  evidence  of  mistake  must  be  clear  and 
unequivocal.— Robinson  v.  Korns,  157  S.  W. 
790. 

{47  (Ark.)  Where  in  an  action  plaintiff's 
right  of  possession  depended  on  the  correctness 
of  a  plat,  the  court,  though  without  power  to 
reform  the  plat  in  its  entirety  because  there 
were  other  owners  not  before  the  court,  could 
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quiet    defendant's    title,    notwithstanding    the 
plat— Locbridge  t.  Johnson,  157  S.  W.  405. 

REHEARING. 

See  Appeal  and  Error,  ||  832,  836. 

RELEASE. 

See  Carriers,  g  218:  Eyidence,  if  244,482,  645, 
548 ;  Insurance,  §§  603,  668 ;  Logs  and  Log- 
ging, g  3;  Principal  and  Surety,  {  115; 
Sales,  g  02 ;    Trial,  §  252. 

X.  REQUISITES  AMD  VAI.II>mr. 

S  13  (Mo.App.)  Where  a  demand  is  fixed  or 
liquidated,  the  acceptance  of  a  sum  less  than 
the  whole,  although  expressly  stated  to  be  in 
discharge  of  the  entire  som,  will  not  discharge 
the  debt  since  there  is  no  consideration. — 
Harms  t.  Fidelity  &  Casualty  Co.  of  New  York, 
157  S.  W.  1043. 

A  mere  statement  in  a  release  that  the 
amount  due  is  in  dispute  is  not  enough  to  show 
a  consideration  for  the  release. — Id. 

n.    CONSTRUCTION  AND  OPERATION. 

129  (Tenn.)  Shannon's  Code,  I  5670,  provid- 
ing that  all  releases,  whether  of  a  debt  of  rec- 
ord, or  a  contract  under  seal,  or  otherwise, 
shall  have  effect  according  to  the  intention  of 
the  parties,  is  confined  to  actions  ex  contractu 
only,  and  does  not  change  the  common-law  rule 
goTerning  the  release  of  one  joint  tort-feasor. — 
Smith  V.  Dixie  Park  &  Amusement  Co.,  157  S. 
W.  900. 

An  instrument  executed  by  a  person  sustain- 
ing a  personal  injury  inflicted  by  joint  wrong- 
doers, whereby  he  agrees  to  dismiss  the  suit 
against  one  of  them,  and  not  to  reinstitute  it, 
and  to  hold  him  harmless  from  all  liability.  Is 
a  covenant  not  to  sue,  and  is  not  a  satisfaction 
of  the  liability  of  the  other  wrongdoer.— Id. 

m.  PlfADINO,  EVIDENCE.  TRIAIi, 
AND   REVIEW. 

{56  (Ky.)  Where  a  defendant  set  ap  a  re- 
lease, evidence  of  plaintiff's  financial  condition 
at  the  time  of  executing  the  release  and  of 
settlements  attempted  to  be  made  by  defendant 
with  another  injured  in  the  same  accident  is 
inadmissible. — Louisville  &  N.  R.  Co.  v.  Lee, 
167  S.  W.  60. 

i  58  (Ky.)  Where  defendant  pleaded  a  release 
and  plaintiff  set  up  his  want  of  capacity  and 
fraud  and  misrepresentation,  evidence  of  want 
of  capacity  alone  held  sufficient  to  go  to  the 
jury.— Louisville  &  N.  R.  Co.  v.  Lee,  157  S. 
W.  60. 

RELEVANCY. 

See  Evidence,  »  118-155. 

RELIGIOUS  SOCIETIES. 

See  Municipal  Corporations,  {  808. 

REMAINDERS. 

See  Deeds,  i  183 ;   Waste. 

{  17  (Mo.App.)  A  remainderman  Is  entitled 
to  equitable  relief  whenever  necessary  to  pro- 
tect his  interest  against  loss  or  injury,  and  the 
rights  and  remedies  of  a  contingent  reimdnder- 
man  are  necessarily  more  extensive  in  equity 
than  at  law,  and,  while  he  may  not  recover 
damages  for  that  which  may  never  be  his,  he 
may  nrevent  its  destruction.— Canada  t.  Daniel, 
157  S.  W.  1032. 

REMITTITUR. 

See  Appeal  and  Error,  |  1140. 

REMOVAL 

See  Sheriffs   and  Constables,  i  0. 


REMOVAL  OF  CAUSES. 

See  Venue,  H  36-^. 

RENT. 

See  Landlord  and  Tenant,  H  196-231. 

REPEAL 

See  Statutes,  U  lai,  1S2. 

REPLEVIN. 

I.  RIGHT  OF  ACTION  AND  DEFENSES. 

{ 8  (Mo.App.)  Whether  replevin  be  prosecnt- 
ed  with  or  without  affidavit  and  bond,  the  gist 
of  the  action  is  the  right  of  plaintiX  to  imn>e- 
diate  possession  as  against  defendant  and 
wrongful  detention  of  it  by  defendant — Kennan 
V.  Leeper,  157  S.  W.  884. 

f  10  (Mo.App.)  Defendant,  purchasing  prop- 
erty subject  to  his  own  landlord's  lien  for  an- 
paid  rent  and  plaintifTa  junior  mortgage,  and 
going  into  possession,  is,  as  regards  plaintilTs 
right  to  maintain  replevin  therefor,  in  pceses- 
sion  under  his  superior  lien. — Kerman  t.  Leeper, 
157  S.  W.  884. 

VI.  TRIAXi,  JUDGMENT,  ENFORCE- 
MENT  OF  JUDGMENT,  AND 
REVIEW. 

i  106  (Mo.App.)  Where  replevin  is  brongjit 
without  afiidavit  and  bond,  so  that  defendant  re- 
mains in  possession,  and  it  appears  defendant 
ic  rightfully  in  possession,  nn  affirmative  re- 
lief should  be  given  therein  against  defendant 
as  by  judgment  for  the  value  of  the  property 
in  excess  of  the  amount  secured  by  defendants 
lien.— Kerman  v.  Leeper,  157  S.  W.  884. 

REPUTATION. 

See  Criminal  Law,  gf  304.  309;  Evidence,  | 
20;    Homicide,  gg  219,  220. 

REQUESTS. 

For  instructions  to  jnry,  see  Criminal  Iaw,  gg 
82&-829;   Trial,  gg  255-267. 

RESCISSION. 

See  Cancellation  of  Instruments;  Exdia&ge  of 
Property;  Sales,  g  168V4  ;  Vendor  and  Pur- 
chaser, gg  86,  07. 

RES  GEST/E. 

See  Criminal  Law,  gg  365,  368;  Evidence  ff 
118-127;    Witnesses,  g  406. 

RESIDENCE 

See  Domidlo. 

RES  JUDICATA. 

See  Judgment,  gg  674-732. 

RESTRICTIONS. 

See  Deeds,  g  163. 

RESULTING  TRUSTS. 

See  Trusts,  f  70. 


REVENUE. 


See  Taxatlott. 


REVERSAL 

See  Appeal  and  Error,  gg  U70-U7& 

REVIEW. 

See  Appeal  and  Error. 
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INDEX-DIGEST 


Sales 


RIGHT  OF  WAY. 

Soe  Easements. 

RISK,  ASSUMPTION  OF. 

See  Master  and  Servant,  U  217-220,  278,  288. 

RISKS. 

Sm  Insaranca,  {{  402-430. 


ROADS. 


S«e  Hishwaya. 


ROBBERY. 

See  Criminal  Law,  S  365. 

{  24  (Mo.)  Evidence  held  to  support  a  convic- 
tion  of  assault  with  intent  to  rob. — State  v. 
Cox.  157  S.  W.  308. 

RULE  IN  SHELLEY'S  CASE. 

S«e  Deeds,  {  128. 

RULES. 

See  Telegraphs  and  Telephones,  {  48. 

RULES  OF  COURT. 

See  Appeal  and  Error,  U  281,  288,  301,  518, 
681,  688,  633,  742,  743,  773;    Courts,  {  78: 

SALES. 

See  Appeal  and  Error,  §  1099;  Bankruptcy; 
Brokers ;  Corporations,  {  404 ;  °  Deeds ;  Es- 
toppel, i  98 ;  Evidence,  §{  419,  441 ;  Execu- 
tion, I  251 ;  Executors  and  administrators, 
§§  120,  142,  148,  149,  327-390 ;  D'raud,  U  11. 
17,  25,  58,  59;  Fraudulent  Conveyances; 
Husband  and  Wife,  S  133^;  Intoxicating 
Liquors;  Judicial  Sales;  Justices  of  the 
Peace,  {  128;  Logs  and  Logging,  {  3;  Me- 
chanics' Liens,  §  210;  Monopolies,  |  6; 
Municipal  Corporations,  {  285;  Payment,  i 
82 ;  Specific  Performance,  {  91 ;  Vendor  and 
Purcbaaer. 

X.  REQUISITES  AXB  VAUDITT  OF 
CONTRACT. 

f  23  (Tez.Civ.App.)  A  clause  in  an  order,  that 
it  was  subject  to  the  seller's  approval  and  that 
nothing  but  shipment  or  delivery  should  con- 
stitute an  acceptance  by  the  seller,  was  for  the 
seller's  benefit,  and  he  might  accept  the  order 
in  some  other  way.— Shaenfield  v.  Hall  Safe  & 
Fixture  Co.,  167  S.  W.  462. 

Where  the  seller  in  such  case  made  altera- 
tions in  the  safe  at  the  request  of  the  buyer, 
there  was  an  acceptance  of  the  order  by  the 
seller,  tliough  the  safe  was  not  delivered  before 
attempted  revocation  by  the  buyer.— Id. 

H.   OONSTRUCnON     OF     OONTRAOT. 

1 88  (Tex.Civ.App.)  Evidence,  in  an  action 
for  the  price  of  fertilizer  sold,  held  to  support 
a  finding  that  the  parties  orally  agreed  that  the 
purchaser  need  not  pay  for  the  fertilizer  until 
he  sold  it— Consumers'  Fertiliier  Co.  v.  J.  M. 
Badt  &  Co.,  157  S.  W.  226. 

m.  MODIFICATION   OR   RESCISSION 

OF  CONTRACT. 

(A)   By  Avreement  ol  Parties. 

{89  (Tex.Civ.App.)  Where  the  purchaser  of 
fertilizer,  the  price  of  which  was  payable  by 
the  original  contract  on  demand,  after  arrival, 
did  not  agree  to  pay  interest  on  the  price  up. 
to  the  time  he  sold  it,  there  was  no  considera- 
tion for  a  subsequent  agreement  by  the  seller 
that  the  purchaser  need  not  pay  the  price  un- 


til the  fertilizer  was  sold.— Consumers'  Fertiliz- 
er Co.  V.  J.  M.  Badt  &  Co.,  157  S.  W.  226. 

{ 92  (Tex.Civ.App.)  A  seller's  agreement  to 
release  the  buyer  from  his  obliganon  to  pur- 
chase and  pay  for  the  goods  held  conditional  on 
a  return  of  the  goods  within  a  reasonable  time, 
and,  this  the  buyer  having  failed  to  do,  the 
seller  was  entitled  to  recover  the  price.— Com- 
mercial Jewelry  Co.  v.  Hillin,  157  S.  W.  1190. 

IV.  PERFORMANCE    OF    CONTRACT. 

(O)  Deliverr    aad    Aoeeptaaoe    of    Good*. 

i  168/2  (Mo.App.)  An  exchange  of  a  piano 
and  pianola  for  a  player  piano  on  condition 
that  the  latter  be  satisfactory  to  defendant 
held  a  sale  on  approval,  which  defendant  was 
entitled  to  rescind  on  notice  within  a  reason- 
able time  that  he  was  not  satisfied. — Henley- 
Waite  Music  Co.  v.  Granniss,  157  S.  W.  817. 

Where  a  sale  is  made  subject  to  approval,  it 
suffices  to  defeat  the  sale  that  the  buyer  re- 
jects the  goods  as  unsatisfactory  for  any  rea- 
son  or  for   no  good   reason. — Id. 

Where  the  sale  of  a  player  piano,  credit  be- 
ing allowed  for  a  piano  and  pianola,  was  sub- 
ject to  the  defendant's  approval,  and  he  elected 
to  disapprove  within  a  reasonable  time,  the  ob- 
ligation to  restore  the  status  quo  was  on  plain- 
tUf.-Id. 

V.  OPERATION  A3m  EFFECT. 

(A)   Tranater  of  Title  as  Between  Parties. 

i2l2  (Mo.App.)  Where  defendant  bought 
plaintiffs  apples  of  first  and  second  grades  on 
the  trees  at  specified  prices,  defendant  to  pick 
and  barrel  them,  but  he  failed  to  pick  the 
winter  apples  until  they  were  frozen,  there 
was  no  passing  of  title,  and  the  loss  was  the 
plaintifTs.— Longsdorff  v.  Meyers,  157  S.  W.  85. 

VI.  WARRANTIES. 

I  273  (Ark.)  A  manufacturer  does  not  impli- 
edly warrant  that  a  gasoline  engine  will  be 
sumcient  for  the  purpose  for  which  he  knows 
the  buyer  desires  to  use  it. — Middletown  Mach. 
Co.  V.  Chaflin,  157  S.  W.  398. 

Vn.  REMEDIES  OF  SELLER. 
(F)  Actions  tor  Danutares. 

i  384  (Tex.Civ.App.)  Where  a  safe  was  not 
completed  when  the  buyer's  order  was  counter- 
manded, after  acceptance  the  seller  could  not 
recover  the  contract  price,  but  only  the  differ- 
ence in  its  value  at  the  place  of  manufacture 
when  the  cancellation  of  the  order  was  receiv- 
ed and  the  contract  price,  nor  the  freight  and 
storage  on  the  safe  thereafter  shipped. — Shaen- 
field V.  HaU  Safe  &  Fixture  Co.,  157  S.  W. 
462. 

A  clause  in  a  contract  of  sale  denying  the 
buyer's  right  to  countermand  the  order  did  not 
impose  an  additional  burden  or  liability  on  the 
buyer  on  breach  of  the  contract— Id. 

VHX.  REMEDIES    OF    BUYER. 

iD)  Actions  and  Coamterclalma  for  Breach 
of  Warranty. 

i  426  (Ark.)  A  contract  of  sale  of  a  horse, 
providing  for  his  return  before  a  designated 
date  on  its  failure  to  comply  with  the  war- 
ranty and  the  receiving  of  another  horse  of 
equal  value,  provides  the  exclusive  remedy  for 
a  breach  of  warranty,  and  the  buyer  not  com- 
plying with  the  contract  and  not  showing  a 
waiver  by  the  seller  is  liable  for  the  price. — 
Crouch  &  Son  v.  Leake,  157  S.  W.  390. 

{441  (Tex.Civ.App.)  Evidence,  in  an  action 
for  damages  for  breach  of  warranty  of  a  car 
of  wheat  held  to  sustain  a  finding  that  plain- 
tiff was  compelled  to  pay  the  amount  of  the 
draft  for  the  wheat  before  it  was  permitted  to 
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inspect  it.— Walker  Orain  Co.  v.  Hood  County 
MiU  &  Elevator  Co.,   157  S.  W.  444. 

Evidence,  in  an  action  for  breach  of  war- 
ranty of  a  car  of  wheat  sold,  held  to  sustain 
a  finding  that  the  wheat  was  damaged  when  it 
was  loaded  into  the  car  for  shipment — Id. 

SCHOOLS  AND  SCHOOL  DISTRICTS. 


173;   Taxation,  §  191 

XL  FVBUO   BOHOOI.8. 

lAi  Batabllaliinent.  School  Ijanda  and 

Fnmda,  and  Revelation  in 

General. 

1 14  (Ky.)  Under  Act  March  24,  1908,  an- 
thorizing  the  county  board  of  education  to  unite 
with  any  city  to  establish  a  high  school  for 
the  joint  use  of  the  city  or  to  maintain  one 
already  established,  a  county  board  of  education 
could  contract  with  a  city  for  use  of  a  city  high 
school  leaving  the  school  in  the  control  of  the 
city;  it  not  being  necessary  that  it  be  under 
the  joint  control  of  the  county  and  city. — 
Board  of  Education  of  Christian  County  7. 
Board  of  Trustees  of  Hopkinsville  Public 
Schools,  157  S.  W.  697. 

(B)  Creation,    Alteration,   Bxlatenee,    and 
Dlaaolntion  of  Dlatrlota. 

I  22  (Tex.Civ.App.)  Const  amend.  1909,  i  3a, 
validating  school  districts  theretofore  formed  as 
from  their  formation  as  well  as  bonds  issued 
by  such  districts,  held  to  have  validated  school 
districts  theretofore  formed  which  were  inval- 
id because  of  constitutional  authority  to  or- 
ganize them,  though  the  Supreme  Court  had 
theretofore  declared  such  a  district  invalid  for 
want  of  nuch  authority.— Davis  t.  Parka,  157 
S.  W.  449. 

i  24  (Tex.Civ.App.)  If  the  organisation  of  an 
independent  school  district  was  not  wholly  in- 
valid, it  could  be  attacked  for  irregularities 
in  its  organization  only  in  a  direct  proceeding 
brought  for  that  purpose  and  not  in  a  col- 
lateral proceeding.— Davis  t.  Parks,  157  S. 
W.  449. 

{32  (Tex.Civ.App.)  An  independent  school 
district  is  not  exempted  from  change  by  the 
Legislature.— Davis  v.  Parks,  157  S.  W.  449. 

Where  there  was  no  law  authorizing  the 
change  of  boundaries  of  an  independent  district, 
the  net  that  the  president  of  the  school  board 
of  the  district  was  notified  and  heard  in  pro- 
ceedings to  detach  a  part  of  the  district .  and 
place  it  in  the  district  of  another  county  would 
not  validate  the  change ;  it  being  invalid  for 
want  of  authority. — Id. 

(Q)  Teaokera. 

i  144  ^y.)  Under  Ky.  St  i  4426A,  snbsec. 
8,  requiring  written  contracts  between  the 
county  board  of  education  and  the  local  boards 
for  joint  conduct  of  a  high  school,  and  Ky.  St. 
f  4506,  providing  that  no  teacher  shall  be  re- 
quired to  teach  high  school  subjects  except  by 
written  contract,  common  school  teachers  who 
teach  high  school  subjects  to  pupils  under  a  res- 
olution of  the  county  board  of  education,  but 
witiiout  a  written  contract,  cannot  recover  com- 
pensation for  their  services.— Coonty  Board  of 
Education  of  Hopkins  County  t.  Dudley,  157 
S.  W.  927. 

(H)  Pvplla,  and  Condnet  and  DIaelpIlne  ot 
Belioola. 

I  159  (Ky.)  Evidence,  in  an  action  by  a  city 
board  of  trustees  of  public  schools  against  a 
county  board  of  education  for  an  amount  which 
defendant  agreed  to  pay  the  city  for  the  priv- 
ilege of  sending  county  pupils  to  the  city  high 
school,  held  not  to  show  that  the  county  board 
was  overreached  in  making  the  contract — 
Board  of   Education  of  Christian  County  t. 


Board    of    Trustees    of    Hopidnsvillc    Poblic 

Schools,  167  S.  W.  697. 

SCIRE  FACIAS. 

See  BaU,  H  77,  88,  89. 

SEDUCTION. 

See  Criminal  Iaw,  U  696,  814;   Witsessea,  f 
61. 

n.  OKDONAIi  BESPOHSIBIUTT. 

§29  CTez.Gr.App.)  An  instruction  defining  se- 
duction under  promise  of  marriage  held  proper. 
—Bush  T.   State,   157  8.  W.  944. 

136  (Ky.)  Where  accused  married  the  girl 
seduced  but  refused  to  recognize  her  as  his 
wife,  and  treated  her  in  such  a  cruel  and  in> 
human  manner  as  to  destroy  her  peace  and  hap- 
piness, he  is  guilty  of  abandonment  under  Ky. 
St.  I  1214,  providing  that  there  shall  be  no 
prosecution  for  seduction  if  accused  shall  marry 
the  ^irl  unless  he  shall  desert  or  abandon  her 
within  three  years. — Miller  v.  Commonwealth, 
157  S.  W.  373. 

5  37  (Ky.)  Under  Ky.  St  i  1214.  providing 
that  no  prosecution  for  seduction  shall  be  in- 
stituted where  the  person  charged  shall  have 
married  the  girl  seduced  unless  he  shall  aban- 
don her  without  cause  within  three  years,  in 
which  case  the  prosecution  shall  be  renewed. 
the  offense  in  case  of  a  prosecution  renewed 
after  abandonment  is  the  original  seduction: 
hence  the  indictment  need  not,  under  Cr.  Code 
Proc.  i  122,  charge  abandonment — Miller  v. 
Commonwealth,   157  S.   W.  373. 

{45  (Tex.Cr.App.)  Evidence  hOd  to  sostain 
a  conviction  of  seduction  under  promise  of 
marriage.— Bush  v.  State,  157  S.  W.  944. 

{50  (Tex.Cr.App.)  An  instruction  not  only 
requiring  corroboration  ot  prosecutrix's  testi- 
mony as  to  defendant's  connection  with  the 
case,  but  requiring  the  jury  to  believe  beyond 
a  reasonable  doubt  that  her  testimony  is  true 
and  that  she  has  been  corroborated  by  otiier 
evidence  connecting  the  defendant  with  the  of- 
fense, held  too  onerous.— Bush  v.  State,  157 
S.  W.  944. 

An  instruction,  in  a  prosecution  for  aednc- 
tion,  that  the  jury  should  acquit  if  prosecutrix 
had  ever  had  intercourse  with  a  man  other 
than  accused,  was  not  objectionable  as  exclud- 
ing possible  other  intercourse  between  prose- 
cutrix and  a  boy.— Id. 

SELF-DEFENSE. 

See  Homicide,  ({  109-122,  190,  191,  207.  800. 

SELF-SERVING  DECLARATIONS. 

See  Evidence,  {  271. 

SEPARATE  ESTATE. 

See  Husband  and  Wife,  {{  125-171. 

SEPARATE  MAINTENANCE. 

See  Husband  and  Wife,  {{  283,  297. 

SEPARATION. 

See  Husband  and  Wife,  H  283.  28T. 

SERVICES. 

See  Work  and  Labor. 


SERVITUDE. 


See  Easements. 
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SET-OFF  AND  COUNTERCLAIM. 

See  Appeal  and  E?TTor,  {  1064. 

n.  StTBJEOT-MATTEB. 

§135  (Tex.CiT.App.)  In  an  action  for  the 
nee  of  lumber,  defendant  cannot,  under  Rev. 
t.  1895,  arts.  754,  755,  prohibiting  the  plead- 
ing of  unliquidated  damages  as  a  set-off  to  a 
demand  certain,  set  up  damages  arising  out  of 
plaintifts'  breach  of  a  contract  for  the  sale  of 
other  lumber  than  that  sued  upon.— Fuller  ▼. 
Pruitt  A  Biggs,  157  S.  W.  176. 

SETTLEMENT. 

See  Account  Stated;    Husband  and  Wife,  {  31. 

SHERIFFS  AND  CONSTABLES. 

See  Action,  f  4;    Trial,  {  252;    Venue,  i  86. 

I.   APPOnfTMENT,      QUAUFICATION, 

AND  TENUBE. 

<A)  Sherllla. 

i  6  (Mo.)  The  act  of  a  sheriff  in  absenting 

himself  from  the  performance  of  bis  duties  is 
not  excused  by  the  fact  that  his  duties  were 
performed  in  his  absence  by  bis  deputies  as 
well  as  or  better  than  he  would  have  performed 
them;  Const,  art  2,  {  18,  requiring  officers 
to  devote  their  time  personallv  to  their  of- 
ficial duties.— State  v.  Yager,  157  S.  W.  657. 

In  a  proceeding  by  the  state  to  remove  a 
sheriff  for  neglect  of  duty,  an  information  liled 
by  the  prosecuting  attorney  charging  the  sher- 
iff with  assault,  was  not  admissible;  it  not 
appearing  that  defendant  was  convicted  there- 
under.— Id. 

That  misconduct  by  a  sheriff  in  failing  to  per- 
form his  official  duties  was  due  to  his  own 
weakness  and  moral  delinquencies  was  not  a 
defense,  under  the  statute,  to  removal  proceed- 
ings.—Id. 


SHOOTING. 


See  Animals. 


SIGNALS. 

See  Master  and  Servant,  i  201;   Railroada,  {i 
389,  415. 

SLANDER. 

See  Libel  and  Slander. 

SPEAKING  DEMURRER. 

See  Pleading,  |  210. 

SPECIFIC  PERFORMANCE. 

See  Election  of  Remedies. 
m.   GOOD  FAITH  AND  DIUOENCIB. 

{91  (Ky.)  A  contract  for  sale,  in  the  nature 
of  an  option,  not  definitely  fixing  time  for  per- 
formance, demand  should  be  in  a  reasonable 
time,  so  that,  not  being  within  eight  years,  spe- 
cific performance  is  properly  denied.— Ueydrick 
V.  Dickey,  157  S.  W:  915. 

XV.  PROCEEDING  B  AND  REUEF. 

S  i  14  (Ky.)  The  allegation,  in  the  petition  for 
specific  performance,  that  plaintiff  demanded 
that  defendants  furnish  him  with  an  abstrnct 
and  deed  is  one  of  such  a  demand  just  prior  to 
bringing  the  suit.- Heydrick  v.  Dickey,  157  S. 
W.  91R 

SPELLING. 

See  Indictment  and  Information,  |  79. 

SPIRITUOUS  LIQUORS. 

See  Intoxicating  Liquors. 


STATEMENT. 

See  Appeal  and  Error,  i  664 ;  Criminal  Law,  ft 
1097-1102,  1144 ;  Submission  of  Controversy, 
I  IS. 

STATES. 

See  Constitutional  Law,  $  62;  Evidence,  S 
83 ;  Insurance,  J  3 ;  Mandamus,  {  10 ;  Pub- 
lic Lands,  {  173. 

IV.   FISCAL    MANAGEMENT,    PUBLIC 
DEBT.   AND    BECTTBITIEB. 

{115  (Ky.)  The  act  of  March  11,  1912  (Laws 
1912,  c.  26),  making  appropriation  for  an  ag- 
ricultural experiment  station  of  the  State  Uni- 
versity is  not  within  Const  {  49,  limiting  the 
amount  of  state  indebtedness.— Bosworth  v. 
State  University,  157  S.  W.  913. 

{131  (Kv.)  Act  approved  March  4,  1912 
(Laws  1912,  c.  6),  granting  pensions  to  indigent 
Confederate  soldiers  by  directing  that  vouchers 
issued  to  pensioners  be  paid  out  of  the  treasury 
upon  the  auditor's  warrant  and  directing  the 
auditor  to  issue  a  warrant  to  each  person  for 
the  amount  of  his  claim,  constituted  an  appro- 
priation within  Const.  {  230,  prohibiting  money 
from  being  drawn  from  the  treasury  unless  pur- 
suant to  appropriations  made  by  law. — ^Boa- 
worth  V.  Harp.  157  S.  W.  1084. 

STATUTES. 

See  Frauds,  Statute  of ;    Limitation  of  Actions. 
For  statutes  relating  to  particular  subjects,  see 
Hie  various  specific  topics. 

L   ENACTMENT,  REQUISITES,  AND 
VALIDITY  IN  GENERAL. 

i  64  (Ky.)  When  the  invalid  part  of  a  statute 
may  be  separated  from  the  valid,  so  mucn  aa 
is  valid  may  be  sustained ;  but  when  the  invalid 
part  is  of  the  substance  of  the  act  and  it  may 
be  presumed  that  the  Legislature  would  not 
have  passed  the  act  at  all  without  such  invalid 
part  the  whole  act  is  invalid. — Illinois  Cent. 
B.  Co.  V.  Commonwealth,  157  S.  W.  687. 

The  provision  of  the  act  of  March  19,  1912 
(Laws  1912,  c.  128),  prohibiting  curtailment  of 
service  by  railroads  at  other  stations  in  com- 
plying with  its  provisions  as  to  stopping  trains 
at  stations  at  which  penitentiaries  are  located, 
is  of  the  essence  of  the  act  and  inseparable 
from  its.  other  provisions. — Id. 

{ 84  (Mo.)  The  invalidity  of  the  proviso  in 
Rev.  St  1899,  {  5752,  providing  that  mayor 
and  council,  with  consent  of  a  majority  of  the 
legal  voters,  sliall  have  power  to  extend  the 
limits  of  the  city  provided  that  agricultural 
and  pasture  lands  in  excess  of  40  acres  shall 
be  exempt  from  taxation  for  city  purposes,  etc., 
does  not  render  the  whole  act  void. — Hislop  T. 
City  of  JopUn,  157  S.  W.  625. 

{64  (Mo.)  The  invalidity  of  part  of  a  stat- 
ute will  not  affect  the  remainder,  where  the 
invalid  portion  can  be  carved  from  the  act  and 
leave  a  good  law  and  one  within  the  legislative 
intent  but,  if  the  remainder  be  dependent  up- 
on the  invalid  portion,  the  entire  law  falls.— 
Nalley  v.  Home  Ins.  Co.,  157  S.  W.  769. 

II.   GENERAL  AND  SPECIAL  OR  LO- 
CAL   LAWS. 

{76  (Ky.)  Acts  1912,  c.  7,  I  27,  giving  to 
candidates  only  a  remedy  for  the  correction  of 
errors  or  omissions  in  connection  with  primary 
elections,  and  denying  the  right  of  appeal,  is 
not  special  or  class  legislation,  violative  of 
Const  I  59,  subsec.  29,  or  section  60. — Hager  t. 
Robinson,  157  S.  W.  1138. 

(  77  (Ky.)  Act  approved  March  4,  1912  (Laws 
1912,  c.  6),  granting  pensions  to  indigent  Con- 
federate soldiers,  is  not  a  special  law  since 
they    are    placed  upon   a   different  basis   from 
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other  indi^nt  penons  becanse  of  public  aerr- 
ices  rendered  by  tbem  to  the  itate.— Bosworth 
T.  Harp,  167  S.  W.  1084. 

m.   SUBJECTS  AHS  TITUBS  OF  ACTS. 

f  113  (Mo.)  The  Act  1805,  p.  194  (Rev.  St 
1909,  {  7030),  entitled  "An  act  relating  to  fire 
insurance  and  form  of  policies,"  providing  for 
the  adoption  of  a  uniform  policy,  for  the  giv- 
ing of  certain  notice,  and  for  valued  policy,  is 
not  invalid  under  Const,  art.  4,  I  28,  providing 
that  legislative  acts  shall  contain  but  one  sub- 
ject—Nalley  V.  Home  Ins.  Co.,  157  S.  W.  769. 

Act  1805,  p.  194  fKev.  St  1909,  §  7030),  en- 
titled "An  act  relating  to  fire  insurance,"  held 
not  invalid  because  the  body  of  the  act  deals 
with  lightning  as  well  as  fire  insurance.— Id. 

XV.  AMEimMElTT.  REVISION.  AND 
OODIFIOATION. 

S  141  (Ky.)  The  act  of  March  11,  1912  (Laws 
1912,  c.  26),  appropriating  money  for  an  agri- 
cultural experiment  station  is  not  an  amend- 
ment of  the  act  of  March  21,  1910  (Laws  1910, 
c  42),  making  an  appropriation  for  the  prepa- 
ration of  hog  cholera  serum,  so  as  to  require, 
under  Const  {  51,  the  act  of  1910  to  be  pub- 
lished at  length  as  amended. — Bosworth  t. 
State  University,  157  S.  W.  913. 

V.  BEPEAI^    SUSPENSION,    EXPIRA> 
TION,  AND  BEVIVAI.. 

{  159  (Tex.)  The  Supreme  Court  must  con- 
strue two  statutes  so  that  both  may  stand  it 
they  are  fairly  susceptible  of  such  construction. 
— Coniey  v.  Daughters  of  the  Republic,  157  S. 
W.  937. 

In  so  far  as  two  statutes  irreconcilably  con- 
flict, the  latest  enactment  must  prevail. — Id. 

{161  (Ark.)  To  result  in  a  repeal  of  an  ear- 
lier act  by  implication,  the  later  must  be  upon 
the  same  subject  and  be  plainly  repugnant  to 
the  former;    or  the  later  act  must  cover  the 


whole  subject  of  the  former  and  plainly  show 
that  it  was  intended  as  a  substitute  therefor. 
—Anthony  v.  St  Louis,  I.  M.  &  S.  Ry.  Co., 
167  S.  W.  394. 

§  162  (Mo.)  A  special  statute  is  not  repealed 
by  a  general  statute  unless  the  intent  to  repeal 
is  manifest.- Folk  v.  City  of  St  Louis,  157  S. 
W.  71. 

VX.  CONSTRUCTION  AND  OPERA* 
TION. 

(A)  General  Rvles  of  OonstractloB. 

i  189  (Tenn.)  The  court,  constminc  a  stat- 
ute, will  seek  to  ascertain  the  legislative  intent 
by  considering  the  words  used  and  the  meaning 
which  the  Legislature  attached  to  them,  where 
they  are  capable  of  being  used  in  more  than 
one  sense,  and  the  context,  when  taken  in  con- 
nection with  the  nature  of  the  subject  may  re- 
quire that  the  ordinary  meaning  of  the  words 
used  be  restricted  or  enlarged  to  effectuate  the 
legislative  intent^^olvent  Savings  Bank  & 
Trust  Co.  V.  Walker.  157  S.  W.  66. 

{219  (Ky.)  The  doctrine  of  contemporaneous 
construction  of  statutes  by  public  officials  is 
sometimes  applied  to  aid  in  the  construction  of 
ambiguous  statutes. — City  of  Louisville  v. 
Board  of  Education  of  City  of  Louisville,  157  S. 
W.  379. 

Mere  failure  of  public  officers  charged  with 
enforcing  statutes  relating  to  the  collection  of 
taxes,  to  collect  such  taxes,  or  their  acquies- 
cence in  exempting  them  from  taxation  cannot 
be  relied  upon  to  claim  exemption  from  a  tax 
plainly  imposed  by  statute  or  the  (Constitution. 
— Id. 

{219  (Mo.)  The  actual  and  practical  inter- 
pretation placed  on  statutes  b_y  public  officers 
charged  with  their  execution  is  persuasive  on 
the  courts  where  their  meaning  is  doubtful,  bat 
where  their  meaning  is  unan^i^ous  the  con- 
struction placed  thereon  by  officers  is  without 
effect- Folk  t.  City  of  St  Louis,  157  8.  W.  71. 
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St  Louis,  art  26,  par.  14  502 

LAWS. 

1865-66,  p.  14 71 

1869,  p.  8 71 

1871-72,  p.  13 71 

1805,  p.  194 769 

1901,  p.  46 776 

1901,  p.  48 71 

1903,  p.  148 77 

1903,  pp.  148,  149,  H  2,  3, 

5,   7 77 

1911,  p.  isi.  I  6 sao 

1911,  p.  193 831 


TENirBBSEE. 
CONSTITUTION. 


412 


Art  2,  f  28 

Art  6,  I  14 

SHANNON'S  CODE. 

§S   3274-3369 682 

H  4020,  4023,  4030,  4231    64 

8  5570 000 

88  6801,  5804,  5810,  6818    67 
8  6576 416 

LAWS. 

1907,  ch.  602 412 

1909,  ch.  1 60 

1909,  ch.  102 66 

TEXAS. 


CONSTITUTION. 


Art  6,  f  1 

Art.  6,  I  7 

Art  5.  I  16 

Art  16,  S  20 

Amend.  1909,  $  3a. 


..1169 
..  425 
..  228 
,.1166 
, .  449 


CODE  OF  CRIMINAL  PRO- 
CKDURE  1011. 

Arts.  43,  259 489 

Arts.   .S21,  491,  600 937 

Art  634. 157 

Art  794 758 

Art  815    487 

Art  862. 766 

Art  938. 154 

PENAL  CODE  1911. 

Art  41 480 

Arts.  304,  308 166 

Arts.  589,  591 479 

Art  602 1192 

Art  717 167 

Art  996 1168 

WHITE'S     ANNOTATED 

CODE  OF  CRIMINAL 

PROCEDURE. 

Arts.  397,  698 160 

REVISED   STATUTES  1895. 

Arts.  754,  765 176 

Art  859 180 

Art  997 744 

Art  1027. 197 

Art  1080 1182 

Arts.  1297-1299. 260 

Art  1364 204 

Arts.  1384,  1400 220 

Arts.  1991,  2007 217 

Art  3017,  Bubds.  1,  2 197 

Arts.  4446-4447 737 

Art    4471.      Amended    by 

Laws  1899,  ch.  70 744 

Art   4473 737 
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REVISED  CIVIL  STAT- 
UTES 1911. 

Art  731 282 

Art.  1121,  subd.  36 740 

Arts.  1231,  1235 1163 

Art.  1522. 1158 

Art  1524 748 

Art  1612.   Amended  by 

Laws  1918,  ch.  136 748 

Art.  1618 754 

Art.  1830 177 

Art.  1830,  subd.  4. ..  .280,  454 

Art  1830,  subd.  6 454 

Art  1903 177 

Art  1994 1161 

Arts.  2061,  2062 748 

Art  2107   754 


Arts.  2396,  2397 228 

Arts.  3647,  3688 1177 

Art.  3753 1181 

Art  4069 254 

Art  4644. 430 

Art  4947. 755 

Art  4951 757 

Art  4961 272 

Art  6484 737 

Art  7479 1166 

Arts.  7828,  7830,  7833.  ..1158 

SAYIiES'     ANNOTATED 

CIVIL   STATUTES 

1807. 

Art  2302 425 


CITT  CHARTEBS. 
DaUas,  art  14,  {  21 4T1 

LAWS. 

1879,  ch.  108,  I  7 1158 

1897,    ch.    163.      Amended 

by  Laws  1909,  ch.  90. ..  189 

1890,  ch.  70 744 

1905,  ch.  29 430 

1907,  ch.  1.33 1187 

1907  (iBt  CaUed  Sesa.)  ch. 

o_  154 

1909,'  ch.  20,'  j 'i.'  •..'•'.'  •  -1166 

1909,    ch.    90 188 

1911,  ch.  44 154 

1911,  ch.  107.  §  7 425 

1913,  ch.  136 748 


STAY. 

See  Appeal  and  Error,  ff  458,  468. 

STENOGRAPHERS. 

See  Grand  Jury. 

STIPULATIONS. 

See  Appeal  and  Error,  {  334. 

STOCK. 

See  Corporations,  §{  80,  121. 

STOCKHOLDERS. 

See  Corporations,  f  |  40,  198,  206. 

STREET  RAILROADS. 

See  Carriers. 

H.  KEOVULTIOK.  Ain>   OPEKATIOir. 

iSI  (Mo.App.)  It  was  a  street  car  motor- 
man's  duty  to  be  on  the  alert  with  a  sharp 
lookont  for  the  safety  of  pedestrians. — Eskridge 
V.  Metropolitan  St  Ry.  Co.,  157  S.  W.  105. 

f  93  (Mo.App.)  It  was  negligence  as  a  matter 
of  law  for  a  motorman  to  look  back  watching 
what  was  happening  inside  the  car  instead  of 
looking  ahead. — Eskridge  t.  Metropolitan  St. 
Ry.  Co.,  157  S.  W.  105. 

§  103  (Mo.App.)  Jury  held  justified  in  finding 
that  motonnan's  negligence  was  the  proximate 
cause  of  a  pedestrian's  injury  notwithstanding 
the  contributory  negligence  of  the  pedestrian. — 
Eskridge  t.  Metropolitan  St  Ry.  Co.,  157  S.  W. 
105. 

S  1 14  (Mo.App.)  Jury  held  not  bound  to  find 
that  a  motorman  would  not  have  seen  a  pedes- 
trian in  time  to  avoid  injuring  him  bad  he  been 
keeping  a  lookout,  merely  because  a  passenger 
on  the  front  platform  failed  to  see  the  pedes- 
trian until  he  was  on  the  track. — Eskridge  v. 
Metropolitan  St  Ry.  Co.,  157  S.  W.  105. 

STREETS. 

See    Highways;     Municipal    Corporations,    §f 
663-706. 

SUBLETTING. 

S«e  Landlord  and  Tenant,  |  209. 

SUBMISSION  OF  CONTROVERSY. 

i  1 3  (Mo.)  An  agreed  statement  of  facts  takes 
the  place  of  formal  pleadings  and  presumptively 
contains  all  the  facts  on  which  each  of  the  par- 
ties will  rely,  and  nothing  can  be  added  there- 
to nor  withdrawn  therefrom  without  the  con- 
sent of  both  parties.— Folk  t.  City  of  St  Louis, 
167  fl.  W.  7l 


SUBROGATION. 

1 4  (Ky.)  A  bank  purchasing,  before  maturity 
in  due  course  of  business  and  without  notice. 
notes  given  to  a  corporation  by  purchaser  of 
stock  is  unaffected  by  a  cancellation  of  the  par- 
chase  on  the  ground  of  fraudulent  repreeenta- 
tions,  but  the  purchaser  is  entitled  to  the  bene- 
fit of  time  certificates  of  deposit  issued  to  the 
corporation  and  representing  the  proceeds  of 
the  notes.— Southern  Ins.  Go.  v.  MiUigan,  197 
S.  W.  37. 

{7  (Tenn.)  Where  a  guardian  depoated 
guardianship  funds  in  a  bank,  and  he  and  the 
bank  were  both  guilty  of  a  conversion,  and  tiie 
guardian  used  the  deposit  for  his  personal  bene- 
fit and  absconded,  the  surety,  paying  the  wards, 
could  be  subrogated  to  the  rights  of  the  warda 
against  the  bank. — United  States  Fidelity  & 
Guaranty  Co.  t.  People's  Bank,  157  S.  W.  414. 

SUICIDE. 

See  Insurance,  ||  160,  616. 


SUIT. 


See  Action. 


SUPERSEDEAS. 

See  Appeal  and  Error,  |i  458,  468. 

SUPPORT. 

See  ETzecutors  and  Administrators,  |  18L 

SURETYSHIP. 

See  Principal  and  Surety. 

SURPLUSAGE. 

See  Indictment  and  Information,  |  120;  Plead- 
ing, I  35. 

SURPRISE. 

See  New  Trial,  i  97. 

SURRENDER. 

See  Cancellation  of  InstmmentL 

SUSPENDED  SENTENCES. 

See  Criminal  Law,  |  1206. 

SUSPENSION. 

See  Insurance,  H  748-756. 

TAXATION. 

See  Appeal  and  Error,  {  882 ;  Bridges ;  Coun- 
ties, a  192,  196;  Domicile:  Elections,  I 
295;  Executon  and  Administrators,  H  236^ 
Sie;    Intoxicatios  Liquors,  U   15,   «^  63; 
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Municipal  Corporations,  K  444-671,  966,  967, 
971;    Statutes,  f  64. 

XX.   CONSTITTTTIONAI.  REQUIBE- 
UENTS  AND  RESTRICTIONS. 

1 38  (Ky.)  A  tax  is  levied  for  "public  purpos- 
es within  Const.  |  171,  requiring  taxes  to  be 
levied  for  public  purposes  where  the  money  ia 
used  to  pay  a  pension  granted  in  consideration 
of  public  services,  such  as  a  pension  to  indi- 

fent  Confederate   soldiers. — Bosworth  v.   Harp, 
57  S.  W.  1084. 

1 47  (Ky.)  Where  tobacco  growers,  who  de- 
livered possession  of  their  tobacco  to  selling 
corporations,  had  themsplves  paid  the  tax  there- 
on, the  corporation  holding  it  in  warehouses 
should  not  be  required  to  pay  taxes  thereon. — 
City  of  Paris  v.  Burley  Tobacco  Society,  157 
S.   W.  705. 

{  47  (Ky.)  The  courts  will  not  construe  reve- 
nue statutes  so  as  to  bring  about  double  taxa- 
tion when  any  other  reasonable  construction 
can  be  adopted. — Merchants'  Ice  &  Cold  Storage 
Co.  v.  Commonwealth,  157  S.  W.  717. 

m.  UABII.ITT  OF  PERSONS  AND 
PROPERTT. 

(A)   Prl-vate  Persons  and  Property  in  Gen- 
eral. 

1 84  (Mo.)  Under  Rev.  St.  1899,  |S  9144, 
9161,  9186,  respectively,  relating  to  the  furnish- 
ing of  tax  lists  by  administrators  and  execu- 
tors, the  ordinary  assessment  of  property,  and 
the  liability  of  persons  for  property  under  their 
control,  an  executor  is  personally  liable  for  tax- 
es upon  the  personal  property  of  the  estate  list- 
ed by  him,  even  though  final  settlement  be  made 
before  the  expiration  of  the  year  for  which 
they  were  assessed. — State  ex  reL  Rice  v.  Pack- 
ard, 157  S.  W.  59a 

S  85  (Ky.)  Under  Ky.  St.  f  4023.  making  the 
holder  of  the  legal  or  equitable  title,  the  bailee 
in  possession,  etc.,  liable  for  taxes,  tobacco 
not  assessed  to  the  growers,  who  delivered  it  at 
the  warehouses  of  a  selling  corporation,  held 
subject  to  assessment  in  the  possession  of  the 
corporation  as  the  growers'  agent  or  trustee. — 
Ci^  of  Paris  v.  Burley  Tobacco  Society,  167 
S.  W.  705. 

(B)   Corporations  and   Corporate  Btoeic 
and  Property. 

I  1 17  <Ky.)  A  corporation  engaged  in  manu- 
facturing and  selling  ice  and  in  cold  storage 
business,  which  pays  a  license  tax  imposed  by 
Ky.  St  i  4224,  on  its  ice  factories,  is  liable  un- 
der sections  4189a  and  4189c  imposing  a  fran- 
chise tax,  to  pay  a  franchise  tax  on  so  much 
of  its  capital  stock  as  is  used  in  the  cold  stor- 
age business.— Merchants'  Ice  &  Cold  Storage 
Co.  V.  Commonwealth,  157  S.  W.  717. 

(D)   Bxempttone. 

I  191  (Ky.)  The  Legislature  has  no  authority 
to  exempt  property  subject  to  state  taxation 
from  taxation  for  school  purposes. — City  of 
Louisville  v.  Board  of  Education  of  City  of 
Louisville,  157  S.  W.  379. 

$  245  ^enn.)  The  real  estate  of  a  cemetery 
corporation,  and  an  improvement  fund  and  per- 
manent improvements  placed  on  the  land,  are 
held  for  a  charitable  purpose,  within  ConsL 
art.  2,  i  28,  authorizing  the  Legislature  to  ex- 
empt irom  taxation  the  property  used  for  char- 
itable purposes,  and  Acts  1907,  c.  602,  ex- 
empting from  taxation  cemeteries,  is  valid. — 
Forest  Hill  Cemetery  Co.  v.  Creath,  157  S.  W. 
412. 

IV.   PI.ACE  OF  TAXATION. 

{  270  (Ky.)  Under  Ky.  St.  §  4025,  relating  to 
the  taxability  of  tangible  personal  property,  to- 
bacco not  assessed  by  the  growers,  but  deliver- 
ed to  the  warehouses  of  a  selling  corporation 
actually  located   in   plaintiff  city,  held  taxable 


there. — City  of  Paris  v.   Burley   Tobacco    So- 
ciety, 157  S.  W.  705. 

i  274  (Ky.)  Tobacco  delivered  to  the  ware- 
house of  a  selling  corporation  held  not  taxable 
at  the  place  where  such  warehouse  was  locat- 
ed, if  delivered  for  a  temporary  purpose. — City 
of  Paris  v.  Burley  Tobacco  Society,  157  S.  W. 
705. 

V.  LEVY  AND  ASSESSBIENT. 

(B)   AnseM 


and  Proceeding*  tor  Aa> 
■eaanient. 


1 317  (Tex.Civ.App.)  The  assessment  of  taxes 
is  a  quasi  judicial  act  which  the  comptroller 
may  not  delegate  to  a  clerk,  and,  where  an  as- 
sessment for  taxation  is  made  by  a  clerk,  a  tax 
sale  is  void. — Morrow  v.  Conoway,  157  S.  W. 
430. 

(D)   Mode   of   Amieiiament   ot   Corporate 
Stoek,  Property,  or   Receipts. 

f  376  (Ky.)  Under  Ky.  St.  {  4077,  providing 
that  corporations  in  addition  to  other  taxes 
shall  pay  a  franchise  tax,  the  entire  property, 
real  and  personal,  tangible  and  intangible,  all 
assets  on  hand  as  well  as  its  franchise,  are  to 
be  valued  as  an  entirety,  and  the  tangible  prop- 
erty already  assessed  is  to  be  deducted  there- 
from, and  hence  the  tax  is  nothing  more  than 
a  tax  on  the  intangible  property  of  the  com- 
pany.—Louisville  &  N.  R.  Co.  V.  City  of  Hen- 
derson. 157  S.  W.  1105. 

{379  (Tenn.)  Acts  1907,  c.  602,  subjecting 
stock  of  cemetery  companies  to  taxation  at 
not  less  than  the  actual  cash  value,  less  the  as- 
sessed value  of  the  real  and  tangible  property, 
subjects  to  taxation  stock  at  full  value,  less 
the  value  of  the  real  estate  and  tangible  prop- 
erty, whether  subject  to  taxation  or  not. — For- 
est UiU  Cemetery  Co.  v.  (Treatb,  157  S.  W.  412. 

TAXATION  OF  COSTS. 

See  Costs,  i  216. 

TEACHERS. 

See.  Schools  and  School  Districts,  {  144. 

TELEGRAPHS    AND    TELEPHONES. 

See  Commerce,  {  69;    Evidence,  |  317;   Trial, 
{  266;    Witnesses,  {  407. 

I.  ESTABI.ISHMEN'r,  CONSTRUCTION. 
AND  HAIN'TENANCE. 

{  10  (Tex.)  Rev.  Civ.  St.  1911,  art  1231,  au- 
thorizing corporations  created  for  constructing 
magnetic  telegraph  lines  to  set  their  poles  and 
wires  along  roads  and  streets,  includes  long- 
distance telephone  lines.— City  of  Brownwood  v. 
Brown  Telegraph  &  Telephone  Co.,  157  S.  W. 
1163. 

Under  Rev.  Civ.  St  1911,  arts.  1231,  1235, 
respectively,  authorizing  telegraph  companies 
to  use  the  streets  of  the  state  and  municipali- 
ties to  prescribe  the  method  of  the  use,  the 
right  of  a  long-distance  telephone  company  to 
pass  through  and  use  the  streets  of  a  town  is 
absolute,  subject  only  to  reasonable  regulations 
by  the  municipality  as  to  the  manner  of  the 
use.- Id. 

A  long-distance  telephone  company  cannot  be 
denied  a  permit  to  erect  its  poles  in  the  streets 
of  a  town  on  the  ground  that  it  adopted  only 
the  civil  ordinances  of  the  town,  and  deposited 
a  certified  check  in  lieu  of  money  to  cover  any 
damages. — Id. 

A  municipal  corporation  cannot  require  a 
long-distance  telephone  company  to  adopt  its 
ordinances  as  a  condition  precedent  to  the  use 
of  the  streets  granted  by  Rev.  Civ.  St.  1911, 
art.  1231,  for  the  city  may  enforce  its  ordi- 
nances prescribing  reasonable  regulations, 
whether  acceptable  to  the  company  or  not. — Id. 

A  city,  being  without  right  to  exclude  a  long- 
distance   telephone    company    from    using    ito 
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streets,  but  merely  having  a  right  to  regulate 
the  same,  waives  the  riRht  of  regulation  by  re- 
fusing to  prescribe  the  streets  to  be  used  and 
the  details  of  construction ;  and,  having  threat- 
ened to  criminally  prosecute  and  punish  the  em- 
ployes of  the  company  for  using  the  streets,  the 
company's  right  will  be  enforced  by  injunction. 
-^Id. 

{  20  (Tex.Civ.App.)  A  requested  charge  as  to 
the  degree  of  care  required  of  a  telephone  com- 
pany, which  is  sued  for  injuries  to  a  horse 
caused  by  the  company's  wires  being  left  in  the 
road,  held  erroneously  refused. — Southwestern 
Telegraph  &  Telephone  Co.  v.  Thompson,  157 
S.  W.  1185. 

Where  it  is  relevant  to  the  evidence  instruc- 
tions as  to  the  defendant's  anticipation  of  the 
injury  resulting  from  its  act  in  leaving  wires 
on  the  highway  should  be  given. — Id. 

In  an  action  against  a  telephone  company  for 
injuries  to  a  horse  caused  by  a  vpire  left  in  the 
highway,  where  there  was  a  conflict  in  the  evi- 
dence as  to  the  ownersliip  of  the  wire,  evidence 
that  the  defendant's  district  chief  shortly  after 
the  accident  ordered  linemen  to  remove  the  wire 
was  admissible  as  tending  to  show  ownership.— 
Id. 

H.   BEOUIJI.TIOK    AND     OPERATION. 

1 48  <Ky.)  Though  the  rules  of  a  telephone 
company  which  exchanged  service  with  a  sec- 
ond company  forbade  its  employes  to  accept 
verbal  messages,  the  company  is  liable  for  the 
nondelivery  of  a  verbal  message  accepted  by  its 
operator  and  sent  by  a  patron  of  the  second 
company  who  did  not  know  of  such  rule. — Cum- 
berland Telephone  &  Telegraph  Co.  t.  Brandon, 
157  S.  W.  1119. 

^52  (Mo.App.)  In  an  action  (or  loss  in 
handling  a  car  load  of  peaches  by  reason  of 
the  negligence  of  defendant  telegraph  com- 
pany in  delaying  the  message,  plaintiffs  held 
to  have  performed  their  duty  to  do  everj-thiiig 
possible  to  reduce  the  loss  to  a  minimum. — 
Kerns  &  Lorton  v.  Western  Union  Telegraph 
Co.,  167  8.  W.  106. 

$53  (Mo.App.)  Negligence  of  a  telegraph 
company,  in  failing  to  promptly  deliver  a  mes- 
sage intended  to  secure  the  diversion  of  a 
car  load  of  peaches  to  a  different  road  and 
destination,  held  the  proximate  cause  of  a 
delay  resulting  in  loss  in  selling  the  peaches. 
—Kerns  &  Lorton  v.  Western  Union  Tele- 
graph Co..  157  S.  W.  106. 

§65  (Tex.Civ.App.)  A  petition,  in  an  action 
for  delay  in  the  delivery  of  a  message  an- 
nouncing the  fatal  illness  of  plaintiff's  child, 
thereby  preventing  him  from  seeing  the  child 
alive,  which  merely  alleges  in  general  terms 
that  he  could  and  would  have  reached  the 
child  before  its  death  had  the  message  been 
promptly  delivered,  is  subject  to  a  special 
exception. — Western  Union  Telegraph  Co.  v. 
Forest,  157  S.  W.  204. 

{ 66  (Mo.App.)  A  judgment  in  favor  of 
plaintiffs  for  $^0O,  in  an  action  against  a  tel- 
egraph company  for  delay  in  delivering  a 
message,  held  not  objectionable  as  allowing  for 
loss  of  profits  and  not  proved  with  sufficient 
certainty. — Kerns  &  Lorton  v.  Western  Un- 
ion Telegraph  Co.,  157  8.  W.  106. 

i  66  (Mo.App.)  Proof  that  a  telegram  was 
not  delivered  is  prima  facie  proof  that  it  was 
not  sent  out  from  the  place  where  received,  and, 
where  defendant  in  an  action  for  damages  for 
failure  to  deliver  it  offers  no  explanatory  evi- 
dence, it  may  be  conclusively  assumed  that  the 
breach  of  its  contractual  duty  occurred  at  that 
place.— Hewitt  v.  Western  Union  Telegraph  Co., 
157  S.  W.  827. 

1 67  (Mo.App.)  In  an  action  ex  delicto  for 
failure  to  deliver  a  telegram  with  reasonable 
dispatch,  the  injured  party  is  not  limited  to 
damages  which  reasonably  might  have  been 
contemplated,  but  may  recover  all  damages 
which  flow  therefrom  m  ordinary  and  natural 


sequence,  without  the  interposition  of  any 
other  negligent  or  overpowering  force. — 
Kerns  &  Lorton  v.  Western  Union  Telegraph 
Co..  167  S.  W.  106. 

Where  a  message  to  plaintiff's  agent  di- 
rected him  to  divert  a  car  from  one  point  to 
another  over  a  particular  railroad,  it  suffi- 
ciently showed  that  it  related  to  a  business 
matter  so  as  to  charge  the  telegraph  com- 
pany with  liability  for  all  damages  natnrally 
flowing  from  its  failure  to  perform  its  datr 
in  failing  to  deliver  the  message  with  reastw- 
able   dispatch. — Id. 

{ 78  (Mo.App.)  Evidence  in  an  action  for  a 
penalty  for  failure  to  transmit  and  deliver  a 
telegram  held  to  sustain  a  finding  that  the 
agent's  assistant  at  the  office  wliere  a  telegram 
was  filed  for  transmission  was  defendant's 
agent  with  authority  to  receive  the  message. — 
McCloud  V.  Western  Union  Telegraph  Co.,  157 
8.  W.  101. 

In  order  that  a  telegraph  company  shall  in- 
cur a  statutory  penalty  for  failing  to  transmit 
and  deliver  a  message,  it  is  not  necessary  that 
it  be  delivered  to  the  operator,  but  it  is  suffi- 
cient that  it  be  delivered  to  one  receiving  mes- 
sages for  the  company  and  the  fee  paid. — Id. 

A  telegraph  company's  liability  for  a  i>enal- 
ty  for  failure  to  transmit  and  deliver  a  mes- 
sage does  not  depend  on  proof  of  willful  nec- 
ligence,  partiality,  or  bad  faith. — Id. 

{ 78  (Mo.App.)  That  the  addressee  of  a  mes- 
sage lived  a  short  distance  beyond  a  telegraph 
company's  free  -delivery  limits  was  no  defense 
to  an  action  to  recover  a  penalty  for  failure 
to  deliver  under  Rev.  St.  1909,  i  3330,  in  the 
absence  of  notice  of  such  fact  to  the  sender 
and  a  demand  for  a  delivery  charge. — Neet  t. 
Western  Union  Telegraph  Co.,  157  S.  W.  113. 

In  an  action  for  a  penalty  for  delay  in  de- 
livering a  telegram,  plaintiff's  case  not  restins 
on  the  credibility  of  parol  testimony,  but  on 
documentary  evidence  and  defendant's  admis- 
sions, held,  that  the  court  properly  directed  a 
verdict  for  plaintiff. — Id. 

178  (Mo.App.)  While  Rev.  St  1909,  {  3330, 
providing  a  penalty  for  failure  or  neglect  to 
transmit  or  deliver  telegraph  messages  prompt- 
ly, is  to  be  strictly  construed  and  not  extended 
Iwyond  its  necessary  meaning,  its  life  and  spirit 
is  not  to  be  construed  out  of  it  by  strict  adher- 
ence to  its  words. — Elliott  v.  Western  Union 
Telegraph  Co.,  157  S.  W.  670. 

Complaint  held  to  state  a  cause  of  action  for 
the  statutory  penalty  provided  by  Rev.  St. 
1909,  I  3330,  for  failure  to  transmit  and  de- 
liver telegraph  messages  promptly. — Id. 

In  action  for  statutory  penalty  for  failure  to 
transmit  and  deliver  telegrams  promptly,  fail- 
ure to  demand  the  penalty  before  instituting 
suit  held  not  available  as  a  defense  where  not 
expressly  set  up  as  such  in  the  answer  as  re- 
quired by  Rev.  St  1909,  |  2283.— Id. 

The  institution  of  a  suit  for  the  statutory 
penalty  for  failure  to  transmit  and  deliver 
promptly  a  telegram  was  a  sufficient  demand  in 
writing  for  payment  of  the  penalty  within  a 
condition  printed  on  the  telegraph  blank  and 
called  to  the  sender's  attention  requiring  such 
demand  to  be  made  within  the  60  days.— Id. 

I  78  (Mo.App.)  Allegations  of  petition  in  a 
suit  under  Rev.  St  1909,  |  3330,  providing  a 
penalty  for  failure  to  transmit  and  delirer  a 
telegram,  held  to  allege  a  cause  of  action  aris- 
ing from  defendant's  failure  to  transmit  the 
message  from  the  place  where  received  in  this 
state  and  not  as  seeking  the  infliction  of  a  pen- 
alty for  failure  to  deliver  it  to  the  addressee  in 
another  state. — Hewitt  v.  Western  Union  Tela- 
graph  Co.,  157  S.  W.  827. 

i  78  (Mo.App.)  Rev.  8t  1909,  f  8330,  impo^ 
ing  a  penalty  of  $300  upon  telegraph  compa- 
nies for  failure  to  promptly  transmit  any  mes- 
sage received,  being  penal  in  its  nature,  a  party 
to  recover  must  show  that  his  cause  clearly 
comes  within  the  terms  and  intent  of  the  atat- 
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ute.— Adcox  T.  Western  Union  Telegraph  Co., 
157  S.  W.  989. 

In  an  action  under  Rev.  St.  1909,  {  3330,  pro- 
viding that  it  shall  be  the  duty  of  every  tele- 
graph company,  on  payment  or  tender  of  its 
usual  charges,  to  transmit  every  message 
promptly,  under  a  penalty  for  every  neglect  or 
refusal,  proof  of  an  actual  payment  or  tender 
of  charges   is  essential. — Id. 

Under  Key.  St.  1909,  |  3330,  providing  that  a 
telegraph  company  on  payment  or  tender  of  its 
charges  shall  promptly  transmit  all  messages 
under  penalty,  no  recovery  can  be  had  where 
the  message  was  sent  collect  at  the  request  of 
the  sender,  although  he  at  the  time  produced 
funds  sufficient  to  pay  for  the  message,  and 
stated  that  he  would  pay  for  it  it  the  addressee 
did  not,  there  being  no  legal  tender.— Id. 

TENANCY. 

Bee  Landlord  and  Tenant 

TENANCY  IN  COMMON. 

n.   MUTUAL    RIGHTS,    DUTIES,    AKS 
UABII.ITIES  OF  OOTENAKTS. 

I  15  (Tex.Civ.App.)  The  plea  of  limitations 
is  not  available  to  parties  who  have  been  in 
possession  as  tenants  in  common  with  the 
claimants  of  adverse  interests.— Whitman  v. 
Aldrich,.167  S.  W.  464. 

TENDER. 

See  Insurance,  %  801. 

525  (Tex.Civ.App.)  In  trespass  to  try  ti- 
tle, where  plaintiff  offered  to  pay  into  court 
the  amount  due  on  a  note  if  the  deed  of  trust 
by  which  it  was  secured  should  be  found  to  be 
a  lien,  the  court  did  not  err  in  permitting  such 
payment  into  court  without  any  tender  by 
plaintiff  previous  to  the  suit — Groesbeck  t. 
Wiest,  157  S.  W.  258. 

TERMS. 

See  Landlord  and  Tenant,  g  86b 

TERRITORIES. 

See  Criminal  Law,  i  1064. 

TESTAMENTARY  CAPACITY. 

See  Wills,  §  52. 


THEFT. 


See  Larceny. 


THREATS. 

See  Criminal  Law,  f  1169 ;    Homicide,  |  190. 

TIMBER. 

See  Logs  and  Logging. 

TIME. 

See  Account  Stated ;  Appeal  and  Error,  |  339 ; 
Bail,  S  62;  Carriers,  §  159;  Costs,  §  216; 
Criminal  Law,  $S  728,  1056,  1060,  1092  1099, 
1129,  1191 ;  Logs  and  Logging,  i  3  ;  Mechan- 
ics' Liens,  |  210 ;  Sales,  |S  92,  108% ;  Speci- 
fic Performance,  §  91 ;  Telegraphs  and  Tele- 
phones, i  78;    Vendor  and  Purchaser,  $|  78, 

TITLE. 

See  Adverse  Possession:  Carriers,  |  76: 
Courts,  $  231;  Deeds,  |  128;  Ejectment,  f 
82;  Public  Lands,  i  54;  Quieting  Title.  § 
43:  Sales,  $  212;  Statutes,  §  113;  Vendor 
and  Purchaser,  §  215. 


TORTS. 

See  Assault  and  Battery,  S|  3-40;  Death; 
False  Imprisonment ;  I'raud  ;  Libel  and  Slan- 
der ;  Malicious  Prosecution ;  Master  and 
Servant,  §{  94-296;  Municipal  Corporations, 
ii  733-808;  Negligence;  Nuisance;  Rail- 
roads, §{  274-461 ;  Rape,  |  65-67 ;  Trespass ; 
Waste. 

TOWNS. 

See  Municipal  Corporations,  |  38. 

TRANSCRIPTS. 

Of  record,  see  Appeal  and  Error,  |  493. 

TREES. 

See  Adjoining  Landowners. 

TRESPASS. 

See  Animals ;  Boundaries,  i  37 ;  Dedication  ; 
False  Imprisonment ;  Alunicipal  Corpora- 
tions, i  705;  RaUroads,  {{  274,  359,  369, 
400 

n.  ACTIONS. 

(D)  Damasen. 

g  58  <Ky.)  Where  a  shade  tree  symmetrical 
in  form,  free  from  disease  or  blemish,  and  of 
sufficient  size  to  afford  excellent  shade,  and  or- 
namenting the  premises,  was  wrongfully  cut 
down,  and  witnesses  testified  that  the  value  of 
the  property  was  reduced  from  $250  to  $300  in 
consequence  thereof,  and  there  was  evidence 
that  the  removal  of  the  tree  was  wanton  and 
malicious,  a  verdict  for  $275  would  not  be  dis- 
turbed as  excessive. — Blalock  v.  Atwood,  157 
S.  W.  694. 

in.   CRIMINAX     RESPONSIBILITY. 

I  76  (Tex.Cr.App.)  One  hunting  with  firearms 
on  inclosed  land  of  prosecutor  without  his  con- 
sent, under  the  mistaken  belief  that  he  is  on  tho 
land  of  a  third  person,  who  has  not  given  him 
permission  to  hunt,  but  who  is  his  friend  aud 
will  not  object,  is  not  guilty  of  hunting  with 
firearms  on  the  lands  of  prosecutor. — Sims  v. 
State,  157  S.  W.  1194. 

TRESPASS  TO  TRY  TITLE. 

See  Adverse  Possession,  I  117 ;  Appeal  and 
Error,  ii  719,  1043:  Ejectment;  Judgment, 
fg  251-253,  256;   Trial,  i  253. 

n.  PROCEEDINGS. 

1 35  (Tex.Civ.App.)  Under  a  plea  of  not 
guilty  in  trespass  to  try  title  evidence  was  ad- 
missible that  the  south  boundary  of  the  land 
claimed  had  been  agreed  on  by  the  predecessors 
in  title  of  the  parties  hereto  as  the  correct 
boundary  between  the  surveys. — Sanders  v. 
Moore,  157  S.  W.  441. 

i  47  (Tex.Civ.App.)  The  judgment,  in  tres- 
pass to  try  title,  that  plaintiffs  take  nothing, 
and  that  defendant  recover  of  and  from  them 
the  land  in  controversy,  and  that  a  certain 
road  is  the  boundary  between  the  parties,  is  a 
final  one,  though  the  parties  agreed  that  the 
only  question  involved  was  as  to  the  dividing 
line  between  their  properties,  thus  eliminating, 
and  depriving  the  court  of  power  to  determine, 
all  but  one  issue.- Cramer  v.  Barfield,  157  S. 
W.  256. 

{ 47  (Tex.Civ.App.)  A  judgment,  in  trespass 
to  try  tide,  that  plaintiff  take  nothing  by  his 
suit  is  an  adjudication  that  title  is  in  defend- 
ant.—Drummond  V.  Lewis,  157  S.  W.  266. 

{ 50  (Tex.Civ.App.)  In  trespass  to  try  tide 
against  an  administrator,  where  a  purchaser 
from  the  administrator  pending  the  suit  was 
brought  in  as  a  defendant,  the  court  did  not 
err    in   refusing    to    adjudge    all   of   the    costs 
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against  the  successful  plaintiff.— Groesbeck  t. 
Wiest,  157  S.  W.  258. 

TRIAL 

See   Account    Stated;    Adverse    Possession,    { 

115 ;  Animals ;  Appeal  and  Krror,  U  l7l- 
301.  806,  882,  928,  971-979,  <.tli4-1073,  1099, 
1173;  Boundaries,  §  37:  Carri.rs,  §S  69,  228, 
230,  .S21,  347.  3.S4 ;  Continuance;  Contracts, 
§  176 ;  Costs ;  Criminal  Law,  §|  628-881, 
1038,  1043.  1056,  1153,  1166%.  1172;  Dam- 
ages, §1  208,  216;  Death,  J  103;  Dismissal 
and  Nonsuit ;  Domicile  ;  Easements  ;  Eject- 
ment, S  82:  E?minent  Domain,  §  222;  Evi- 
dence, §§  265.  383;  Exchange  o£  Property; 
Executors  and  Administrators,  §§  221,  451 ; 
False  Imprisonment,  §  39 ;  Homicide.  S§  268- 
309,  340;  Insurance,  §§  602,  608,  669,  825; 
Interpleader,  §  31 ;  Intoxicating  Liquors,  i 
239;  Judgment,  SS  194-256;  Jurj- ;  Libel 
and  Slander,  §  123;  Logs  and  Logging,  S  3; 
Master  and  Servant,  S§  157,  246,  285-296; 
Municipal  Corporations,  §§  569,  706,  742; 
Negligence,  U  136.  139,  141:  New  Trial; 
Parent  and  Child.  §  2;  Perjury,  §  37;  RaU- 
roads,  §i  282,  350,  351,  400.  446.  447 ;  Rape, 
I  06;  Release,  S  58;  Seduction,  |§  29,  50; 
Telegraphs  and  Telephones,  S§  20,  78 ;  Ven- 
dor and  Purchaser,  i  341 ;  Venue  ;  Wills,  }{ 
324-330;    Witnesses. 

I.  NOTICE  OF  TRIAI.  AND  PKFTiTMT- 
NART  PROCEEDINGS. 

S  4  (Ky.)  The  denial  that  plaintiff  was  a  cor- 

E oration,  being  merely  a  dilatory  plea,  should 
ave  been  disposed  or  by  the  court  before  the 
case  was  tried  on  the  merits. — Hiedon  v. 
Wayne  C!ounty  Security  Co.,  157  S.  W.  708. 

H.  DOCKETS.  USTS,  AND  CAI.EN. 
DAHS. 

I  1 1  (Ark.)  Where  defendant  in  ejectment 
may  secure  in  a  court  at  law  all  the  relief  to 
which  he  is  entitled,  the  cause  must  not  be  trans- 
ferred to  equity  over  plaintiff's  objections. — 
Lochridge  v.  Johnson,  157  S.  W.  405. 

Where  defendant  in  ejectment  pleaded  title 
under  adverse  possession,  and  prayed  that  it 
might  be  quieted,  and  that  a  plat  under  which 
plaintiff  claimed  might  be  reformed,  the  cause 
was  properly  transferred  to  equity. — Id. 

{  1 1  (Ky.)  Under  Civ.  Code  Prac.  $  12,  pro- 
viding that  in  an  equitqjble  action  either  par- 
ty may  have  the  case  transferred  to  the  ordina- 
ry docket  for  the  trial  of  any  issue  concerning 
which  he  is  entitled  to  a  jury  trial,  a  motion  for 
transfer  must  be  denied  where  there  was  no  an- 
swer to  the  amended  petition  and  the  answer 
to  the  original  petition  was  not  broad  enough  to 
make  any  issues  thereon. — Keystone  Commer- 
cial Co.  V.  City  of  Maysville,  157  S.  W.  25. 

m.  COURSE  AND  CONDUCT  OF 
TRIAL  IN  GENERAL. 

I  18  (Mo.App.)  That  plaintiff  in  an  action  for 
injuries  broke  down  on  the  witness  stand  and 
wept,  as  the  result  of  a  nervous  condition  al- 
leged to  have  been  due  to  her  injury,  and  not 
from  an  interested  motive,  was  not  ground  for 
mistrial.— Timmerman  v.  Frankel,  157  S.  W. 
1051. 

{ 25  (Tex.Civ.App.)  In  a  proceeding  to  con- 
demn land  for  an  irrigation  project,  defendant's 
admission  of  plaintiff's  right  to  condemn,  etc., 
at  the  trial  held  to  justify  the  court  in  grant- 
ing to  defendant  the  right  to  open  and  close 
under  Rev.  St.  1895,  arts.  1297-1299,  and  Dis- 
trict Court  Rule  31  (142  S.  W.  xx).— Byrd  Irr. 
Co.  V.  Smyth,  157  S.  W.  280. 

IV.  RECEPTION   OF   E'VIDENCE. 

(C)  Objectlona,  MottonK  to  Strike  Out,  and 
Bxceptlona. 

{  75  (Tex.Civ.App.)  Objection  to  testimony  is 
waived  by  other  witnesses  being  permitted  with- 


out objection  to  testify  to  substantially  the 
same  effect — Hendrix  v.  BrazzelL  167  a.  W. 
280. 

{  85  (Tex.Civ.App.)  An  objection  to  testimony, 
a  part  of  which  is  admissible,  is  properly  over- 
ruled.—Houston  Chronicle  Pub.  Co.  v.  McDavid. 
157  S.  W.  224. 

1 85  (Tex.Civ.App.)  An  objection  to  the.wh<de 
of  testimony  admissible  in  part  is  properly  over- 
ruled.—St.  Louis  Southwestern  Ky.  Co.  of  Tex- 
as V.  Pruitt,  157  S.  W.  2.S6. 

{  105  (Mo.App.)  A  party  who  allows  without 
objection  the  admission  of  improper  testimony 
may  not  thereby  insist  on  introducing  improper 
testimony  in  rebuttal  over  the  objection  of  the 
adverse  party.— Esque  v.  United  Ry«.  Co.  of 
St.  Louis,  157  S.  W.  lOftl. 

V.   ARGUMENTS  Ain>  CONDUCT  OF 

COUNSEIi. 

{  120  (Ky.)  A  statement  by  counsel  in  an  ac- 
tion for  injuries  to  a  fireman  by  falling  from 
his  cab  after  becoming  suffocated  while  his 
train  was  stalled  in  a  tunnel  that  in  pulling 
the  train  out  of  the  tunnel  it  was  split  in  two, 
and  pulled  out  in  two  sections,  was  improper 
and  prejudicial,  where  there  was  no  evidence  to 
that  effect.— Cincinnati,  N.  O.  &  T.  P.  Ry.  Co. 
V.  Martin,  157  S.  W.  710. 

Counsel  should  in  argument  confine  his  re- 
marks to  the  facts  shown  by  the  evidence  and 
reasonable  deductions  therefrom. — Id. 

i  120  (Tex.Civ.App.)  A  comment  by  a  party's 
counsel  on  evidence  introduced  on  the  trial  does 
not  justify  an  argument  by  the  counsel  of  the 
adverse  party  as  to  facts  he  was  not  permitted 
to  prove  by  reason  of  an  objection  sustained  by 
the  court.— First  Nat  Bank  v.  Harkrider,  157 
S.  W.  290. 

§  133  (Ky.)  Where  counsel  made  statements 
and  arguments  not  supported  by  any  evidence, 
the  trial  court  should  have  expressly  stated 
that  the  argument  was  improper  and  the  jury 
should  not  consider  it,  and  not  merely  stated 
that  the  jury  must  try  the  case  according  to 
the  evidence.— Cincinnati,  N.  O.  &  T.  P.  By. 
Co.  v.  Martin,  157  S.  W.  710. 

I  133  (Ky.)  The  court  should  not  permit  argo- 
ment  by  counsel,  not  supported  by  the  record, 
and  should,  without  objection,  promptly  repri- 
mand counsel  for  making  such  statement  and 
instruct  the  jury  to  disregard  it — Owensboru 
Shovel  &  Tool  Co.  v.  Moore,  157  S.  W.  1121. 

I  133  (Tex.Civ.App.)  The  misconduct  of  coun- 
sel of  the  successful  party  in  making  an  im- 
proper argument  is  not  ground  for  reversal 
where  the  argument  was  withdrawn  and  the 
court  instructed  the  jury  to  disregard  it. — 
Houston  Chronicle  Pub.  Co.  ▼.  McDavid,  157  S. 
W.  224. 

XI.   TAKING    CASE    OR    QUESTION 
FROM  JURT. 

(A)  (laentlonii  of  Law  or  of  Fa«t  la  Qea- 
eral. 

I  139  (Mo.App.)  The  weight  of  the  evidence 
is  a  question  for  the  jury. — Wallace  v.  Pruden- 
tial Ins.  Co.  of  America,  157  S.  W.  1028. 

f  139  (Tex.Civ.App.)  The  court  is  authoriz- 
ed to  take  a  case  from  the  jury  only  when  the 
evidence  is  of  such  a  conclusive  character  that 
there  is  no  room  for  ordinary  minds  to  differ 
in  the  conclusion  to  be  drawn  from  it— Walker 
V.  Finney,  157  S.  W.  948. 

I  140  (Ky.)  The  jury  are  the  judges  of  the 
credibility  of  witnesses,  and  they  may  accept  the 
statement  of  a  few  witnesses  contradicted  by 
many  witnesses. — Louisville  &  N.  R.  Co.  v. 
Parks'  Adm'r,  157  S.  W.  27. 

{  140  (MaApp.)  The  credibility  of  witnesses 
and  the  weight  to  be  given  to  their  testimony 
are  questions  for  the  jury.— Beckermann  v.  £. 
H.  Kortkamp  Jewelry  Co.,  1S7  S.  W.  865. 
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I  140  (Mo.App.)  The  credibility  of  witnesses 
is  a  qnestlon  for  tlie  jury. — Wallace  v.  Pruden- 
tial Ins.  Co.  of  America,  157  S.  W.  1028. 

{  140  (Mo.App.)  In  every  instance,  unless  the 
fact  be  admitted,  the  credibility  of  the  witness- 
es and  the  weight  and  value  to  be  given  to 
their  testimony  is  for  the  jury,  though  they  are 
not  contradicted. — Wack  v.  St  Louis,  I.  M.  8c 
S.  Ry.  Co.,  15T  S.  W.  1070. 

i  141  (Mo.App.)  When  the  testimony  is  un- 
contradicted, unimpeached,  and  is  corroborated 
by  written  evidence  of  defendant  and  by  plead- 
ings and  admissions  in  the  case,  its  submission  to 
the  jury  is  not  necessary. — Neet  v.  Western 
Union  Telegraph  Co.,  157  S.  W.  113. 

(B)  Demurrer  to  KrlAenee* 

{  156  (Mo.App.)  A  demurrer  to  the  evidence 
should  not  be  sustained,  where  the  evidence  in 
the  most  favorable  light  for  plaintiff  is  such 
that  reasonable  minds  may  differ  as  to  his 
right  to  recover. — Beckermann  v.  E.  H.  Kort- 
kamp  Jewelry  Co.,  157  8.  W.  855. 

(D)  DIreetlon  of  Verdict. 

I  170  (Tex.Civ.App.)  In  an  action  on  rent 
notes,  the  court  properly  directed  a  verdict  for 

?laintiff,  where  defendant  offered  no  valid   de- 
ense    tnereto. — Pressler    v.    Barreda,    157    S. 
W.  436. 

Vn.  INSTKVCTIONS  TO  JURY. 

(A)  FroTlnee   of  Court'  and  Jury   !■   Gea- 
eral. 

I  191  (Ky.)  It  was  error,  in  a  suit  to  enjoin 
defendant  from  cutting  standing  timber,  to  as- 
sume in  instructions  that  defendant  acquired 
title  by  purchase  from  the  vendees  of  certain 
persons  who  had  forfeited  their  rights  to  the 
timber  for  failure  to  remove  it  within  a  rea- 
sonable time,  where  the  evidence  showed  that 
it  was  contemplated  by  such  parties  that  the 
timber  should  be  severed  and  removed  within 
a  reasonable  time. — Kentucky  Coal  &  Timber 
Development  Co.  v.  Carroll  Hardwood  Lumber 
Co..  157  S.  W.  1109. 

{191  (Mo.App.)  In  an  action  by  a  minor  for 
damages  from  assault  made  upon  her  by  a  wo- 
man with  whom  she  was  living,  an  instruction, 
that  under  stated  circumstances  defendant 
would  not  stand  in  loco  parentis,  held  not  er- 
roneous in  assuming  as  a  matter  of  fact  that  de- 
fendant did  not  stand  in  loco  parentis  as  to  her. 
— Dix  V.  Martin,  157  S.  W.  133. 

{  112  (Tex.Civ.App.)  A  charge  may  assume  a 
fact  which  the  evidence  shows  without  contra- 
diction.—Bry  son  V.  Moore,  157  S.  W.  233. 

{  194  (Tex.Civ.App.)  In  an  action  on  a  con- 
tract of  employment,  an  instruction  with  ref- 
erence to  defendant's  alleged  set-off  held  objec- 
tionable as  on  the  weight  of  the  evidence. — Iowa 
Mfg.  Co.  V.  Taylor,  157  S.  W.  171. 

I  194  (Tex.Civ.App.)  A  charge  that  the  issues 
raised  by  these  charges  constituted  contributory 
negligence  was  on  the  weight  of  the  evidence. 
—San  Antonio  &  A.  P.  Ry.  Co.  v.  Tucker,  157 
S.  W.  175. 

{  194  (Tex.Civ.App.)  A  special  charge,  which 
presented  in  detail  the  facts  upon  which  de- 
fendant relied,  as  well  as  its  theory  of  defense, 
was  not  improper. as  upon  the  weight  of  the 
evidence,  even  though  the  court  in  its  charge  had 
generally  submitted  the  defense.— Jones  v.  Mis- 
souri, K.  &  T.  Ry.  Co.  of  Texas,  157  S.  W.  213. 

I  194  (Tex.Civ.App.)  A  charge  in  an  action 
for  injuries  to  a  passenger  by  the  derailment  of 
the  train  that,  if  the  train  was  derailed,  the 
fact  of  derailment  is  prima  facie  evidence  of 
the  carrier's  negligence,  is  a  comment  on  the 
weight  of  the  evidence.— Abilene  &  S.  Ry.  Co.  v. 
Burleson,  157  S.  W.  1177. 


(B)  NeeeaiiltT  and  Bubjeet-Watter. 

i203  (Ky.)  The  court  should  instruct  as  to 
defendant's  theory  of  the  case.— Pack  v.  Camden 
Interstate  Ry.  Co.,  157  S.  W.  906. 

1 208  (Tex.Civ.App.)  A  rough  map,  made  by 
a  witness,  of  land  sought  to  be  condemned, 
which  was  admitted  to  be  only  an  estimate, 
though  admitted  in  evidence  without  objection, 
should  have  be^n  excluded  on  a  request  to 
charge  that  the  jury  should  not  consider  it. — 
Byrd  Irr.  Co.  v.  Smyth,  157  S.  W.  260. 

(C)  Form,    Reanlsltes,   and    Snfllcienoy. 

i  229  (Tex.Civ.App.)  Where  the  court  charged 
abstractly  upon  defendant's  theory  of  defense, 
the  giving  of  a  special  charge  presenting  the 
rule  of  law  in  connection  with  the  concrete 
facts  was  not  improper  as  undue  repetition. — 
Jones  V.  Missouri,  K.  &  T.  Ry.  Co.  of  Texas, 
157  S.  W.  213. 

I  238  (Mo.App.)  In  an  action  on  an  industrial 
insurance  policy,  an  instruction  to  find  for 
plaintiff  if  the  agent  told  the  insured  the  policy 
would  be  payable  to  whoever  presented  it,  and 
that  defendant's  policies  were  so  payable,  is 
not  erroneous  as  submitting  an  issue  of  law. — 
Wallace  v.  Prudential  Ins.  Co.  of  America,  167 
S.  W.  1028. 

{  240  (Tex.Civ.App.)  An  argumentative  charge 
requested  was  properly  refused. — Beckwith  v. 
Powers,  157   S.   W.   177. 

I  243  (Mo.App.)  An  instruction  in  an  action 
for  injuries  to  an  employ^,  caused  by  a  log  first 
striking  him  and  then  falling  on  him,  which 
authorizes  the  jury  to  allow  damages  for  any 
injuries  caused  by  the  log  striking  and  falling 
on  the  employ^,  and  an  instruction  directing 
the  jury  not  to  allow  any  damages  resulting 
from  the  striking,  are  inconsistent  so  as  to  con- 
stitute reversible  error. — Allen  v.  Qnercus  Lum- 
ber Co.,  157  S.  W.  661. 

i  243  (Tex.Civ.App.)  In  an  action  to  enforce 
a  trust  arising  out  of  a  contract  and  out  of 
defendant's  purchase  of  plaintiff's  notes  sold 
by  the  bank  to  whom  he  had  given  them  as 
collateral,  instructions  held  conflicting  as  giv- 
ing no  affirmative  and  definite  rule  to  enable 
the  jury  to  properly  determine  the  Issue  in- 
volved.—Park  v.  Pyle,  157  S.  W.  445. 

{  244  (Mo.App.)  An  instruction  that  the  jury 
are  the  sole  judges  of  all  testimony  by  plaintiff 
in  his  own  behalf,  but  that  any  statement 
against  his  interest  shall  be  accepted  as  true, 
is  erroneous,  because  singling  out  plaintiff  and 
commenting  upon  his  testimony. — Meyers  v. 
Chicago,  B.  &  Q.  Ry.  Co.,  157  S.  W.  362. 

1 244  (Mo.App.)  An  instruction,  in  an  action 
for  assault  with  intent  to  rape,  held  not  objec- 
tionable as  singling  out  isolated  evidentiary 
facts.— Booher  v.  Trainer,  157  S.  W.  848. 

{244  (Tex.Civ.App.)  It  wa«  not  error  to  re- 
fuse to  give  a  special  charge  on  contributory 
negligence,  where  after  the  general  charge  on 
the  subject  which  had  been  given,  the  giving 
of  the  special  charge  in  the  form  requested 
would  place  undue  emphasis  on  that  defense. 
— Bryson  v.  Moore,  157  S.  W.  233. 

(D)    AppIleabiUtr    to    PleadluKa    and  Kt1> 
denee. 

1251  (Ark.)  Under  the  Lookout  Statute  of 
May  26,  1011  (Acts  1911,  p.  275),  held  that,  in 
a  suit  against  a  railroad  for  injury  to  a  person 
on  its  track,  alleging  negligence  in  not  keeping 
the  prescribed  lookout,  the  issue  was  whether 
or  not  the  company  was  negligent  as  alleged, 
and  not  whether  such  negligence  was  the  prox- 
imate cause  of  the  injury,  so  that  submission 
of  the  latter  was  error.— St  Louis  &  S.  F.  K. 
Co.  V.  Champion,  157  S.  W.  408. 

In  an  action  against  a  railroad  for  killing  a 
person  upon  its  track  under  the  Lookout  Stat- 
ute (Acts  1911.  p.  275),  where  the  issue  was  de- 
fendant's negligence  in  not  keeping  the  lookout 
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prescribed  thereby,  and  not  whether  sach  neg- 
ligence  was  the  proximate  cause  of  the  injury, 
defendant's  requested  instructions  on  proximate 
cause  held  properly  refused. — Id. 

S25I  (Mo.App.)  Where,  in  an  action  for  in- 
juries to  a  servant,  contributory  negliRence  was 
not  pleaded,  and  plaintiff's  own  evidence  did 
not  show  that  she  was  negligent,  it  was  not  an 
issue  in  the  case. — Williams  t.  United  States 
Incandescent  Lamp  Co.,  157  S.  W.  130. 

i25l  (Tex.Civ.App.)  Where  the  only  issne 
was  as  to  the  authority  of  a  shipper's  agent  to 
ship  cattle  beyond  a  certain  point  and  defend- 
ant s  notice  as  to  such  authority,  a  requested 
charge  as  to  whether  the  shipper's  contract  was 
obtained  by  duress  was  immaterial. — Ft  Worth 
&  D.  C.  Ry.  Co.  V.  Caruthers.  157  S.  W.  238. 

{  25 1  (Tez.CiTApp.)  In  an  action  to  enforce 
a  trust  alleged  to  have  been  created  by  a  con- 
tract between  the  parties,  held,  that  an  instruc- 
tion that  defendant  must  have  bought  notes, 
pledged  by  plaintiff  as  collateral,  in  good  faith 
and  in  due  course  of  business  was  objectionable 
as  injecting  a  foreign  issue  into  the  case. — Park 
y.  Pyle,  167  S.  W.  445. 

{  252  (Ky.)  Where  defendant  set  up  a  release, 
an  instruction  submitting  fraud  or  miisrepresen- 
tation  is  improper,  where  the  evidence  on  those 
issues  was  not  sufficient  to  go  to  the  jury. — 
LouisvlUe  ft  N.  R.  Co.  t.  Lee.  157  S.  W.  60. 

{  252  (Ky.)  In  an  action  for  breach  of  a  con- 
tract made  in  the  settlement  of  a  personal  in- 
i'ury  case,  an  instruction  that  a  finding  should 
le  for  defendant  if  the  adjuster  had  no  author- 
ity to  make  such  settlement  is  properly  denied 
where  there  was  no  evidence  that  his  authority 
was  limited.— Mengel  Box  Co.  T.  HalL  157  S. 
W.  723. 

1 252  (Mo.)  A  requested  charge,  in  proceed- 
ings to  remove  a  sheriff  for  absenting  himself 
from  his  duties,  that  if  no  official  duty  was  neg- 
lected during  his  absence  the  Jury  could  not 
find  against  him  was  properly  refused  where 
the  evidence  showed  that  the  absence  was  for 
the  purpose  of  avoiding  arrest.— State  v.  Yager, 
157  S.  W.  557. 

{  252  (Mo.App.)  Where  there  was  no  evidence 
tending  to  show  that  the  accident  to  an  employ^ 
was  accidental,  there  was  no  error  in  refusing 
an  instruction  submitting  the  theory  of  acci- 
dent—Miniea  V.  St.  LouiB  Cooperage  Co.,  157 
S.  W.  1006. 

1 252  (Mo.App.)  In  an  action  for  injuries  to 
an  employ^  struck  by  a  board  thrown  back  by 
a  circular  saw,  an  instruction  authorizing  a 
recovery  on  the  jury  finding  certain  facts  held 
erroneous,  because  not  sustained  by  evidence. — 
Haas  v.  American  Car  &  Foundry  Co.,  157  S. 
W.  1036. 

i  252  (Mo.App.)  EJvidence  that  a  husband,  su- 
ing for  a  personal  injury  to  his  wife,  cared  for 
her  personally,  and  also  as  to  the  amount  which 
he  would  have  been  obliged  to  pay  if  a  servant 
had  been  employed,  was  insufficient  to  support 
an  instruction  authorizing  compensaticiu  for 
time  spent  in  caring  for  the  wife. — Estjiie  v. 
United  Rjrs.  Co.  of  St.  Louis,  157  S.  W.  1061. 

Where,  in  an  action  by  a  husband  for  a  per- 
sonal injury  to  his  wife,  the  evidence  showed 
that  he  personally  cared  for  her,  but  did  not 
show  the  value  of  his  time,  an  instruction  set- 
ting_  forth  correct  elements  of  damages  and  al- 
lowing compensation  for  lost  time  was  errone- 
ous, and  a  verdict  for  him  could  not  be  sus- 
tained on  the  theory  that  merely  nominal  dam- 
ages were  awarded  for  lost  time. — Id. 

1 252  (Tex.Civ.App.)  An  instruction^  shifting 
the  burden  of  explaining  delay  and  injury  to 
cattle  during  shipment  to  a  connecting  carrier, 
is  properly  refused,  where  the  evidence  does  not 
show  delivery  to  or  delay  by  the  connecting 
carrier.— Texas  &  P.  Ry.  <5o.  v.  Tomlinson,  157 
S.  W.  278. 

{ 252  fTex.CSv.App.)  In  an  action  against  a 
carrier  for  damages  for  negligent  delay  in  the 


shipment  of  cattle,  a  requested  charge  that  no 
damages  could  l>e  recovered  if  the  cattle  went 
out  on  the  first  freight  train  after  receipt  is 
properly  denied,  where  there  was  no  evid^ice 
that  the  cattle  were  so  shipped. — Missouri,  K. 
&  T.  Ry.  Co.  of  Texas  v.  Dunn,  157  S.  W.  434. 

1 252  (Tex.Civ.App.)  In  an  action  for  crim- 
inal conversation,  where  there  was  no  evidence 
that  plaintiff  and  his  wife  had  resumed  their 
marital  relations,  an  instruction  that  condona- 
tion was  a  defense  was  properly  refosed. — 
Swearingen  t.  Bray,  157  S.  W.  953. 

S252  (Tex.CiT.App.)  An  instruction  that 
plaintiff  could  not  recover  because  of  variance 
between  her  pleading  and  proof  was  properly 
refused,  where  the  variance  was  not  substan- 
tial.—EI  Paso  Electric  Ry.  Co.  t.  Mebus,  157 
S.  W.  955. 

1 253  (Ark.)  An  instmction  on  a  claim  against 
an  estate  for  services  in  procuring  certain  let- 
ters that  if  the  letters  were  not  to  be  used  as 
evidence  in  any  suit  in  which  testator  was  in- 
terested, and  plaintiff  performed  the  services 
as  agreed,  he  could  recover,  held  erroneous  for 
ignoring  testimony  that  the  contract  inclnded 
the  procuring  of  other  evidence  to  enable  tes- 
tator to  win  his  divorce  suit. — Josephs  v.  Bri- 
ant,  157  S.  W.  136. 

i  253  (Mo.App.)  Instruction  that  plaintiff 
could  recover  for  services  rendered  her  step- 
father only  on  proof  of  an  express  contract  for 
payment  held  properly  refused  as  likely  to  mis- 
lead, where  she  relied  on  evidence  raising  an 
Inference  of  an  understanding  that  they  were 
to  be  paid  for.— Kingston  t.  Roberts,  157  S. 
W.  1042. 

§253  (Tex.CiT.App.)  The  requested  instmc- 
tion, in  an  action  b^  a  servant  asragned  to  take 
boards  from  a  cutting  machine,  that  if  he  pot 
his  hand  under  the  knife,  and  at  the  time  he 
did  so  he  was  not  engaged  in  his  work  of  tak- 
ing and  bearing  away  the  boards,  he  could  not 
recover  ignores  the  issue  whether  or  not  he 
negligently  or  intentionally  put  his  hand  under 
the  knife.— Bryson  ▼.  Moore,  157  S.  W.  233. 

{253  (Tex.Civ.App.)  In  trespass  to  try  title, 
in  which  plaintiff  attacked  the  boundary  agree- 
ment relied  upon  by  defendant  on  the  ground 
of  fraud,  and  the  testimony  on  that  issue  waa 
confiicting,  the  failure  to  submit  the  issue  of 
fraud  by  defendant  in  obtaining  the  agreement 
from  plaintiff  was  error. — Denton  t.  English, 
157  S.  W.  264. 

§253  (Tex.CiT.App.)  In  an  action  to  estab- 
lish and  enforce  a  trust  under  a  contract  where- 
by defendant  was  to  collect  and  apply  certain 
amounts  on  notes  owned  by  plaintiff,  among 
other  notes,  instructions  as  to  defendant's  lia- 
bility held  erroneous  as  ignoring  the  issue 
whether  defendant  was  not  the  owner  of  the 
notes  under  his  purchase  at  a  sale  by  a  bank 
to  which  plaintiff  had  pledged  them  to  secure 
a  debt.— Park  v.  Pyle,  157  S.  W.  445. 

§  253  (Tex.Civ.App.)  An  instruction  asked  by 
the  defendant,  which  ignores  acts  of  negligence 
alleged  by  the  plaintiff  and  supported  by  the 
evidence,  is  properly  refused. — El  Paso  Electric 
Ry.  Co.  v.  Mebus,  157  S.  W.  055. 

§  253  (Tex.CiT.App.)  Where,  in  an  action  for 
Injuries  to  a  passenger  by  the  derailment  of 
the  train,  there  was  evidence  of  a  reasonable 
explanation  of  the  derailment,  a  charge  that, 
if  the  train  was  derailed,  the  burden  was  on 
the  carrier  to  show  that  it  was  not  caused 
through  its  negligence,  and  that  the  fact  of  de- 
railment was  prima  facie  evidence  of  negli- 
gence, was  erroneous. — Abilene  ft  S.  By.  Co.  T. 
Burieson,  157  S.  W.  1177. 

(B)  Re«aeata  or  Prarera. 

1 255  (Tex.CiT.App.)  Where  the  evidence,  in 
an  action  against  a  telegraph  company  for  de- 
lay in  delivery  of  a  message,  called  for  an  in- 
struction as  to  the  company's  office  hnprs  at  an 
office,   it   should  haTe   asked   a  special   charge 
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covering  the  point,  and,  where  it  failed  to  do  so, 
it  could  not  complain  on  appeal. — Western  Un- 
ion Telegraph  Co.  v.  Forest,  157  S.  W.  204. 

{  235  (Tex.Civ.App.)  An  error  of  omission  in 
an  instruction  furnishes  no  gronn'd  for  com- 
plaint, in  the  absence  of  a  requested  charge 
covering  the  matter.— Park  v.  Pyle,  157  S.  W. 
445. 

1 256  (Mo.)  An  instruction  in  an  action  for 
personal  injuries,  which  authorizes  damages  for 
any  loss  of  the  earnings  of  plaintiff's  labor 
which  she  has  sustained  or  will  sustain  by  rea- 
son of  the  injuries  and  directly  caused  thereby, 
is  not  erroneous  as  a  general  instruction,  and 
defendant,  desiring  a  limitation  to  nominal 
damages,  must  request  an  instruction  or  it  can- 
not complain.— King  t.  City  of  St.  tiouis,  157 
S.  W.  498. 

S  260.  Requested   instructions  covered  by  in- 
•tructions  given  were  properly  denied. 
—(Ark.)  St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Plott, 
157  S.  W.  385; 

(Tex.  Civ.  App.)  Ft  Worth  &  D.  C.  Ry.  Co. 
V.  Caruthers,  157  S.  W.  238;  Ft.  Worth 
Belt  Ry.  Co.  v.  Turney,  Id.  274. 

i  260  (Ky.)  It  was  not  error  for  the  court  to 
omit  the  doctrine  of  contributory  negligence 
from  an  instruction,  where  it  was  properly  sub- 
mitted in  another  instruction. — Louisville  &  I. 
R.  Co.  V.  Hardin's  Adm'r,  157  S.  W.  15. 

I  260  (Tez.Civ.App.)  A  requested  charge,  the 
substance  of  which,  so  far  as  proper,  was  con- 
tained in  charges  given,  was  properly  refused. 
— Beckwith  v.  Powers,  157  S.  W.  177. 

{  260  (Tez.CiT.App.)  In  an  action  for  injuries 
to  a  servant,  a  requested  instruction  as  to  dam- 
ages from  the  injuries  held  covered  by  the 
court's  charge. — St.  Louis  Southwestern  Ry. 
Co.  of  Tezas  v.  Prnitt,  157  S.  W.  236. 

§  260  (Tex.Civ.App.)  Requested  instructions, 
which,  in  so  far  as  they  embodied  correct  prop- 
ositions of  law,  were  covered  by  the  court's 
main  charge,  were  properly  refused. — State  Mut. 
Fire  Ins.  Co.  v.  Taylor,  157  S.  W.  950. 

(261  (Tez.Civ.App.)  Where  a  special  charge 
covering  a  phase  of  the  case  not  dealt  with 
by  the  main  charge  was  incorrectly  drawn,  it 
may  be  properly  refused,  and  the  court  is  un- 
der no  duty  to  prepare  and  give  a  proper  special 
charge.— Missouri,  K.  &  T.  Ry.  Co.  of  Tezas 
V.  Dunn,  157  S.  W.  434. 

{ 267  (Tez.Civ.App.)  Where  a  special  charge 
presented  by  the  defense  is  not  applicable  to 
the  evidence,  a  charge  by  the  court  presenting 
the  defense  in  general  terms  is  sufficient. — 
Tezas  &  P.  Ry.  Co.  v.  Tomlinson,  157  S.  W. 
278. 

(O)  ConBtrnotlon  and  Operation. 

§295  (Ark.)  An  instruction  that  if  plaintiff 
recklessly  jumped  from  tbe  train  while  in  mo- 
tion, she  could  not  recover  held  not  prejudicial 
when    cousklered    with    other    instructions,    ex- 

Slaining  that  she  could  not  recover  if  her  con- 
uct  was  wanting  in  ordinary  care. — St.  Louis, 
I.  M.  &  S.  Ky.  Co.  V.  Plott,  157  S.  W.  385. 

i  295  (Tex.Civ.App.)  Where  it  appears  from 
tbe  whole  charge  that  the  jury  could  not  have 
been  misled,  the  fact  that  an  isolated  paragraph 
may  be  technically  incorrect  will  not  require  a 
reversal. — Gulf,  C.  &  S.  F.  Ry.  Co.  v.  ideus, 
157  S.  W.  173. 

I  295  (Tex.Civ.App.)  An  instruction  is  not  er- 
roneous which,  taken  as  a  whole,  merely  states 
the  legal  conclusion  of  negligence  arising  from 
certain  facts. — El  Paso  Electric  Ry.  Co.  v. 
Mebus,  157  S.  W.  955. 

1 296  (Ky.)  In  an  action  for  an  easement  by 
prescription,  where  an  instruction  as  to  posses- 
sion with  claim  of  right  is  accompanied  by  a 
separate  instruction  as  to  possession  with  per- 


mission, the  two  instructions  must  be  construed 
together.— <3ooper  v.  Washington,  157  S.  W.  1. 

Instructions,  in  an  action  for  an  easement  by 
prescription,  one  of  which  refers  to  possession 
under  claim  and  the  other  to  possession  with 
permission,  when  construed  together,  held  not 
misleading  the  jury.— Id. 

i  296  (Ky.)  Where  the  court  predicated  a 
right  to  recover  on  the  failure  of  the  railroad 
company  to  have  a  headliulit  on  its  engine  and 
to  give  proper  signals,  the  error  in  an  instruc- 
tion referring  to  the  dangerons  speed  of  the 
train  was  not  prejudicial.— Cincinnati,  N.  O.  & 
T.  P.  Ry.  Co.  V.  Reed,  157   S.  W.  721. 

$296  (Mo.)  Error  in  an  instruction  held  not 
cured  by  a  reference  in  a  subseniieut  instruc- 
tion to  a  correct  instruction  given  in  the  ease. 
—Nolan  T.  Metropolitan  St.  Ry.  Co.,  157  S.  W. 
637. 

1 296  (Mo.App.)  The  error  in  an  instruction 
in  an  action  for  injuries  to  an  employ^,  aris- 
ing from  the  fact  that  it  allowed  the  jury  to 
find  that  the  employer  was  negligent  in  allow- 
ing a  log  to  strike  the  employf^  in  the  first  in- 
stance, while  the  evidence  only  showed  negli- 
gence, if  any,  in  permitting  the  log  to  drop 
on  him  after  he  had  been  struck  by  the  log, 
was  not  cured  by  an  instruction  directing  the 
jury  not  to  allow  any  damages  resulting  from 
the  log  striking  the  employe.— Allen  v.  Quer- 
cus  Lumber  Co.,  157  S.    W.   661. 

1 296  (Mo.App.)  Where  an  instruction  was 
given  purporting  to  cover  the  entire  case,  di- 
recting a  verdict  for  plaintiff  if  certain  facts 
were  found,  and  omitted  certain  essential  facts 
necessary  to  entitle  plaintiff  to  a  recovery,  but 
such  omissions  were  fully  supplied  by  defend- 
ant's instructions,  the  error  was  thereby  cured. 
— Bliesner  v.  Q.  Riesmeyer  Distilling  Co.,  157 
S.  W.  980. 

§  296  (Mo.App.)  Ambiguity  in  an  instruction 
is  cured  if  the  other  instructions  properly  and 
explicitly  inform  the  jury  concerning  what  is 
necessary  to  find  before  defendant  can  be 
charged  with  liability.— I>orsey  v.  Chicago,  B. 
&  Q.  R.  Co.,  157  S.  W.  1065. 

1 296  (Tex.Civ.App.)  An  instruction,  not  spe- 
cifically requiring  the  jury  to  base  its  belief 
on  the  evidence,  is  not  bad,  where  they  have 
been  told  that  plaintiff  must  prove  his  case  by  a 
preponderance  of  the  evidence. — Austin  Fire 
Ins.  Co.  V.  Sayles,  157  S.  W.  272. 

i296  (Tex.Civ.App.)  The  error  of  a  charge 
which  imposed  upon  a  railroad  company  the 
duty  to  exercise  care  in  furnishing  its  servants 
with  reasonably  safe  appliances  according  to 
the  hazard,  held  cured  by  subsequent  charges 
which  informed  the  jury  of  the  true  rule. — Ft. 
Worth  Belt  Ry.  Co.  v.  Turney,  157  S.  W.  274. 

1 296  (Tex.Civ.App.)  Error  in  an  instruction 
making  defendant  liable  for  injury  caused  by 
negligence  not  alleged  iu  the  petition  is  harm- 
less, where  a  subsequent  instruction  limits  the 
jury  to  a  consideration  of  the  specific  defect  al- 
leged.—El  Paso  Electric  Ry.  Co.  v.  Mebus,  137 
S.  W.  955. 

Error  in  an  instruction  for  not  stating  the 
legal  conclusion  deducible  from  the  acts  uf  the 
person  injured  is  cured  by  a  subsequent  instruc- 
tion properly  submitting  the  matter  of  contribu- 
tory negligence.— Id. 

IX.   VEKDICT. 
(A)   General    \  erillct. 

f  327  (Mo.App.)  A  verdict,  in  an  action 
against  two  defendants,  which  merely  recited 
that  the  Jury  found  for  plaintiff  and  .ngainst 
defendant,  is  sufficient;  the  title  showing  that 
there  were  several  defendants,  and  defendants 
being  liable  jointly.— Borkowski  v.  Janicke,  1177 
S.  W.  125. 

I  327  (Mo.App.)  A  verdict  in  an  action  against 
two  corporations  and  their  respective  presidents 
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and  otbeTS,  reciting  diat  the  jary  found  for 
plaintiff  against  "defendants,  T.  as  president  of 
Kansas  Baseball  &  Exhibition  Company,  and 
h.  as  president  of  the  National  Detective  Agen- 
cy," held  fatally  defective  as  to  the  parties 
against  whom  the  judgment  was  intended  to  be 
rendered. — Singleton  v.  Kansas  City  Baseball 
&  Exhibition  Co.,  157  S.  W.  964. 

{330  (Mo.App.)  In  an  action  against  a  cold 
storage  company  for  damages  to  property  stored, 
where  the  company  counterclaimed  for  a  stor- 
age bill,  the  verdict  should  show  a  finding  of 
plaintiff's  damages  and  the  amount  of  defend- 
ant's counterclaim;  and,  if  the  finding  for 
plaintiff  is  less  than  the  counterclaim,  the  dif- 
ference in  defendant's  favor  should  be  stated  as 
a  verdict  for  defendant. — Disbrow  v.  People's 
Ice,  Storage  &  Fuel  Co.,  157  S.  W.  116. 

{331  (Mo.App.)  An  ambiguous  verdict  can- 
not stand. — Borkowski  v.  Janicke,  157  S.  W. 
125. 

{  331  (Mo.App.)  The  verdict  should  be  certain 
as  to  the  person  against  whom  it  is  rendered, 
as  well  as  to  the  amount  of  damages  awarded. 
— Singleton  v.  Kansas  City  Baseball  &  Exhibi- 
tion Co.,  157  S.  W.  064. 

{ 339  (Mo.App.)  The  only  safe  way  of  cor^ 
recting  an  ambiguity  in  a  verdict  is  for  the 
court  at  the  time  of  rendition  to  call  the  at- 
tention of  the  jury  to  it,  and  to  have  the  cor- 
rections made  before  the  verdict  is  received. — 
Singleton  v.  Kansas  City  Baseball  &  Exhibi- 
tion Co.,  157  S.  W.  964. 

XI.  WAIVSR   AND    OORRECTIOIT    OF 
IKREOUIJARITIEg  AND  ERRORS. 

{412  (Mo.)  Error  in  permitting  a  question 
and  answer  so  couched  as  to  bring  out  a  con- 
clusion invading  the  province  of  the  jury  was 
corrected,  when  the  question  and  answer  were 
withdrawn  and  properly  reframed. — Kane  v. 
Missouri  Pac.  Ry.  Co.,  157  S.  W.  644. 

{418  (Mo.)  In  an  action  to  quiet  title,  fail- 
ure of  plaintiffs  to  show  that  the  party  under 
whom  they  claimed  had  title  held  waived, 
where  defendants  after  demurring  to  the  evi- 
dence offered  evidence  and  asked  instructions 
basing  their  title  on  the  title  of  the  party  un- 
der whom  plaintiffs  claimed. — Riley  v.  O'Kel- 
ly,  157  S.  W.  566. 

{  420  (Tez.Civ.App.)  Where  appellant  did  not 
stand  on  his  motion  for  an  instructed  verdict, 
but  after  it  was  overruled  introduced  testimony, 
there  was  no  merit  in  his  assignment  of  error 
in  overruling  such  motion. — Denton  v.  English, 
167  S.  W.  264. 

TROVER  AND  CONVERSION. 

See  Action,  {  4 ;  Tender,  {  25. 

TRUST  DEEDS. 

See  Mortgages. 

TRUSTEE  PROCESS. 

See  Oamishment. 

TRUSTS. 

See  Iiimitation  of  Actions,  {  102 ;   Monopolies ; 
Trial,  {{  243,  251,  253. 

I.  CREATION,   EX1STEXCE,   AND  VA- 

UDITT. 

(A)  Bxpreaa    Trusts. 

{{  17,  18  (Mo.)  Equity  upholds  trusts  and 
other  titles  resting  on  parol  evidence  on  the 
ground  that  one  receiving  the  consideration  of 
the  transaction  is  guilty  of  fraud  if  he  refuses 
to  return  the  thing  for  which  it  was  paid. — 
Martin  v.   Martin,   157   S.   W.  576. 

{ 301/2  (Tex.Civ.App.)  Under  an  agreement 
between  defoiidnnt,  plaintiff,  and  another,  pro- 
viding for  the  collection  of  amounts  receivable 


on  an  advertising  contract  and  its  application. 
held,  that  defendant,  who  was  to  collect  and 
apply  the  money,  was  not  such  a  trustee  as  to 
require  his  payment  of  plaintiff's  note  to  a 
bank  secured  by  collateral,  or  to  prohibit  hi* 
purchase  of  the  collateral.— Park  t.  Pyle,  157 
8.  W.  445. 

{44  (Mo.)  Where,  in  a  suit  to  partition 
equitable  interests  in  land,  it  is  sought  to  es- 
tablish a  trust  or  other  equitable  tiUe  by  parol 
evidence,  the  proof  must  be  clear  and  convinc- 
ing and  must  leave  no  reasonable  doubt  as  to 
the  existence  of  the  farts  upon  which  the  equity 
depends.— Martin  y.  Martin,  157  S.  W.  575. 

(B)  Resaltlnir  Tnists. 
{ 70  (Ark.)  Where  the  purchaser,  in  whose 
name  the  title  was  taken  with  the  intention  of 
giving  the  property  to  another,  furnished  the 
money  with  which  to  pay  for  the  land,  there 
was  no  resulting  trust — StrauUier  v.  Bogeo- 
schutz,  157  S.  yr.  406. 

(C)  Conatrneti've  Trasta. 

{  103  (Ky.)  Where  an  antenuptial  agreement 
constituted  a  present  conveyance  to  the  wife, 
the  husband,  in  collecting  rents  from  the  land, 
with  the  permission  of  the  wife,  was  charge- 
able for  such  rent  as  trustee.  (Following  C'hom 
Adm'x.  98  Ky.  627,  33  S.  W.  U07,  17  Ky. 
Law  Rep.  1178.)— Smith's  Bit'r  v.  Johns,  157 
S.  W.  21. 

{  104  (Mo.App.)  A  legatee  under  a  testamen- 
tary trust,  who  received  from  the  trustee  mon- 
eys to  which  she  was  not  entitled  under  cir- 
cumstances charging  her  with  full  notice  of  their 
trust  character,  and  in  express  violation  of  the 
terms  of  the  trust,  as  to  such  moneys  becomes 
a  trustee  ex  maleficio  and  liable  to  the  party 
rightfully  entitled  thereto.— Canada  t.  Daniel, 
157  S.  W.  1032. 

IV.  KANAOEMENT  AND  DISPOBAX. 
OF  TRUST  PROPERTT. 

{247  (Mo.App.)  The  cestui  que  trust  may 
maintain  a  bill  in  equity  for  the  protection  of 
his  interests,  and,  where  the  trustee  neglects  or 
refuses  to  bring  suit  to  protect  the  trust  estate. 
he  may  maintain  a  bill  for  relief;  and  Rev. 
St  1909,  {{  1729,  1730,  requiring  suits  to  be 
by  the  real  party  in  interest,  and  providing  that 
the  trustee  of  an  express  trust  may  sue  with- 
out joining  the  cestui  que  trust,  do  not  pre- 
clude the  cestui  que  trust  from  suing  without 
joining  the  trustee. — Canada  v.  Daniel,  157  S. 
W.  1032. 

Plaintiff,  under  a  testamentary  trust  entitled 
to  an  interest  in  the  share  of  a  legatee  whoae 
daughter  died  without  issue,  on  allegation  diat 
the  legal  trustee  neglected  or  refused  to  bring 
suit  to  protect  the  corpus  of  the  trust,  held  en- 
titled to  sue  in  his  own  name;  such  right  not 
being  vitally  affected  by  whether  his  interest  in 
the  trust  fund  was  vested  or  contingent — Id. 

Where  the  legal  trustee  fails  and  refuses  to 
undertake  to  recover  property  as  against  a 
trustee  ex  maleficio,  the  cestui  que  trust  has 
the  right  to  maintain  a  bill  in  equity  therefor. 
-Id. 

{261  (Mo.App.)  A  cestui  que  trust  suing  to 
protect  the  trust  estate  must  allege  and  prove 
a  demand  on  the  trustee  to  sue  and  his  refusal 
to  do  so.— Canada  v.  Daniel,  167  S.  W.  1032. 

UNDISCLOSED  AGENCY. 

See  Principal  and  Agent,  1 146. 

UNDUE  INFLUENCE. 

See  Wills,  {{  163,  164,  324. 

UNION  DEPOT  COMPANIES. 

See  Carriers,  {  366. 
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UNITED  STATES. 

See  Public  Lands,  {  64. 

UNIVERSITIES. 

See  Colleges  and  Universities. 

UNLAWFUL  DETAINER. 

See  Forcible  Entry  and  Detainer. 

UNWRITTEN  LAW. 

See  Homicide,  f  112. 

USAGES. 

See  Onstoms  and  Usages. 


USER. 


See  Dedication. 


USURY. 

See  Partnership,  §{  333,  336,  337. 

I.  USURIOUS   COIfTBACTS  AHD 

TRANSACTIONS. 

(A)   Nature  and  Valldltr. 

{ 82  (Ky.)  Tlie  right  to  plead  usury  is  per- 
sonal.— Marcum's  Adm'r  v.  Marcum,  157  S.  W. 
1101. 

VACATION. 

See  Jadgment,  $  342. 

VALUL 

See  Appeal  and  E^ror,  |  47. 

VENDOR  AND  PURCHASER. 

See  Brokers:  Deeds;  Descent  and  Distribution ; 
Election  of  Remedies;  Escrows;  Exchange  of 
Property ;  Gifts ;  Logs  and  Logging,  {  3;  Me- 
chanics' Liens,  fi  75,  193 ;  Mortgages,  i  151 ; 
Quieting  Title,  f§  10,  14 ;   Sales. 

I.   REQUISITES  AND  VALIBITT  OF 
CONTRACT. 

i  3  (Ky.)  A  contract  for  the  sale  of  land  at 
a  specified  sum  per  acre,  which  recited  that 
plaintiffs  thereby  sold  to  defendant  certain  de- 
scribed land,  title  papers  to  lie  furnished  by 
plaintiffs  without  delay,  and  defendant  to  as- 
certain the  acreage  by  a  specified  date,  ft«W  an 
absolute  contract  of  purchase  and  sale  and  not 
a  mere  option. — Golden  v.  Comett,  157  S.  W. 
1076. 

n.   CONSTRUCTION    AND    OPERA- 
TION OF  CONTRACT. 

$  78  (Ky.)  A  contract  by  which  defendants 
sell  and  bind  themselves  to  convey  land  to  plain- 
tiff, without  any  corresponding  obligation  on 
his  part  to  take  and  pay  for  it,  be,  by  its  terms, 
havinR  the  right  at  any  time  to  surrender  it  on 
payment  of  $10  and  forfeiture  of  the  original 
$100  cash  payment,  is  in  the  nature  of  an  op- 
tion, so  that  time  is  of  essence  of  the  contract 
— Heydrick  v.  Dickey,  157  S.  W.  915. 

m.   MODIFICATION    OR    RESCISSION 
OF    CONTRACT. 

(A)  By  Agreement  of  Parties. 

S86  (Ky.)  Where  a  contract  for  the  sale  of 
land  required  the  vendors  to  furnish  title  pa- 
pers and  the  purchaser  to  ascertain  the  acreage 
within  a  given  time,  the  mere  inaction  of  the 
parties  until  after  the  time  for  performance  ex- 
pired will  not  constitute  a  mutual  abandonment 
of  the  contract. — Golden  v.  Comett,  157  S.  W. 
1076. 


(B)  Resdaalon  bx  Tendor. 

1 97  (Ky.)  Where  a  contract  for  the  sale  of 
land  required  the  vendors  to  furnish  title  pa- 
pers and  the  purchaser  to  ascertain  the  acreage 
within  a  given  time,  and  both  parties  failed  to 
perform  within  the  stipulated  time,  the  ven- 
dors cannot  claim  a  forfeiture  of  the  contract 
without  first  tendering  performance.— Golden  v. 
Comett,  167  S.  W.  1076. 

V.  RIOHT8  AND  UABfLITIES   OF 

PARTIES. 

(B)  Aa  to  Third  Peraona  In  0«n«ral. 

(215  (Tex.Civ.App.)  The  title  of  an  obligee 
in  a  bond  for  title  is  equitable,  and  subsequent 
purchasers  and  incumbrancers  take  the  Rame 
charged  with  all  the  defects  to  which  it  would 
be  subject  in  the  hands  of  the  obligee. — Spotta 
V.  Whitoker,  157  S.  W.  422. 

(C)  Bona  Fide  Parchaaera. 

1231  (Tex.Cnr.App.)  Record  of  deed  express- 
ly retaining  a  vendor^s  lien  for  purchase-money 
notes  is  constructive  notice,  putting  a  subse- 
quent purchaser  on  inquiry  as  to  provisions  of 
the  notes  allowing  them  to  be  matured  for  de- 
fault in  interest,  and  for  payment  of  10  per 
cent  attorney's  fees  in  case  of  suit  thereon. — 
Housman  v.  Horn,  157  S.  W.  1172. 

i  237  (Ark.)  The  rule  of  innocent  purchasers 
for  value  does  not  apply  where  property  is  as- 
signed in  payment  of  pre-existing  debts. — Ross 
V.  Hodges,  157  S.  W.  391. 

VH.   REMEDIES  OF  PURCHASER. 

(A)  Reeovery  of  Pnrohaae  Money  Paid. 

i  341  (Tex.Civ.App.)  Where  vendors,  the 
wrong  land  being  conveyed  by  mutual  mistake, 
obtained  an  option  from  the  vendees  to  settle 
the  controversy  by  grading  the  land  conveyed 
within  a  specified  time,  the  court,  in  an  action 
by  the  purchaser  to  recover  the  price  paid, 
properly  refused  to  charge  that,  if  the  vendors 
failed  to  perform  in  part  the  obligation  to 
grade,  then  the  measure  of  plaintiff's  damage 
would  be  the  difference  between  the  cost  of 
grading  the  land  if  done  and  the  cost  of  com- 
pleting it  according  to  the  terms  of  the  option. 
—Richards  v.  Creighton,  157  S.  W.  456. 

VENUE. 

See  Abatement  and  Revival,  {  84;  AfBdavits; 
Appeal  and  Error,  S  1043;  Corporations,  { 
503;  Criminal  Law,  §{  126.  137,  1092,  1150; 
Justices  of  the  Peace,  {§  73,  74. 

I.  NATURE  OR  SUBJECT  OF  ACTION. 

f  14  (Tex.Civ.App.)  Surety  for  a  bank  cashier 
held  not  suable  in  the  county  where  the  bank 
was  located  on  the  theory  that  his  obligation 
was  to  be  performed  there  within  Rev.  Civ. 
St.  1911,  art  1830,  S  5.— First  State  Bank  of 
Mt  Calm  V.  Fain,  157  S.  W.  454. 

II.   DOMICILE  OR  RESIDENCE  OF 
PARTIES. 

§28  (Tex.Civ.App.)  Cashier  of  a  bank  who 
was  a  minor  and  whose  father  did  not  reside  in 
the  county  held  not  to  have  a  residence  in  the 
county  where  the  bank  was  located  so  as  to 
permit  the  bringing  of  an  action  against  him 
and  the  surety  on  his  bond  In  that  county  under 
Rev.  Civ.  St.  1911,  art.  1830,  §  4.— First  State 
Bank  of  Mt.  Calm  v.  Fain,  157  S.  W.  454. 

§32  (Tex.Civ.App.)  In  view  of  Rev.  Civ.  St 
1911,  art.  1903,  providing  that  a  plea  of  priv- 
ilege to  be  used  in  the  county  of  one's  residence 
shall  be  siiflBcient  if  it  states  that  the  party 
claiming  the  privilege  was  not  a  resident  of  the 
county  in  which  the  suit  was  instituted  at  the 
institution  of  the  suit,  etc.,  and  that  none  of 
the  exceptions  to  exclusive  venue  mentioned  in 
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article  1830  exist,  a  plea  of  privilege  need  not  | 
specifically    negative   the   exceptions    contained 
in  article  1830,  as  that  defendant  was  a  mar- 
ried woman,  transient,  etc. — Beckwith  t.  Pow- 
ers, 157  S.  W.  177. 

A  plea  of  privilege  to  be  sned  in  another 
county  may  be  amended. — Id. 

§32  (Tex.Civ.App.)  Where  the  allegations  of 
the  petition  confer  jurisdiction,  under  Rev.  Civ. 
St.  1911,  art.  1830,  cl.  4,  over  the  person  of  a 
defendant  on  the  court  in  which  the  action  wag 
brought,  the  issue  of  his  privilege  of  being  sued 
in  the  county  of  his  residence  must  be  raised  by 
plea  alleging  averments  of  the  petition  were 
fraudulently  made  to  confer  such  jurisdiction; 
and  a  mere  exception  to  the  petition  on  such 
ground  is  insufficient. — ^Hendrix  t.  Brazzell,  157 
S.  W.  280. 

m.  CHANOE   OF   VliinTE   OR   PZJiCE 
OF  TRIAX. 

iss  (Mo.)  Under  Rev.  St  1909,  {  10209, 
providing  that  all  proceedings  under  the  ar- 
ticle, which  provides  for  the  removal  of  public 
officers,  shall  be  in  the  nature  of  civil  actions 
and  tried  as  such,  and  section  1927  permitting 
a  change  of  venue  in  any  civil  suit,  heJd,  that 
a  change  of  venue  could  be  awarded  in  a  pro- 
ceeding to  remove  a  sheriff.— State  v.  Yager, 
157   S.   W.  557. 

{  67  (Mo.)  An  affidavit  for  a  change  of  venue, 
which  expressly  stated  that  defendant  could 
not  procure  an  impartial  trial  because  the 
judge  and  inhabitants  of  the  county  were  prej- 
udiced against  him,  held  sufficient  under  Rev. 
St  1909,  {  1927,  authorizing  a  change  of 
venue  for  such  grounds. — State  v.  Yager,  157 
S.   W.  557. 

1 68  (Mo.)  Under  Rev.  St  1909,  {  1931,  pro- 
viding that  if  the  adverse  party  files  a  counter 
affidavit  to  an  affidavit  for  a  change  of  venue 
because  of  prejudice  of  the  inhabitants  of  the 
county,  controverting  the  objections  to  such 
inhabitants,  the  court  shall  hear  evidence,  no 
proof  of  prejudice  by  the  applicant  is  neces- 
sary where  such  counter  affidavit  is  not  filed. 
—State  V.  Yager,  157  S.  W.  557. 

{68  (Tex.Civ.App.)  Where  defendant  filed  a 
plea  of  privilege  and  showed  that  his  codefend- 
ant,  while  domiciled  in  the  county  where  the 
suit  was  brought,  was  a  minor,  the  burden  of 
showing  that  he  was  emancipated  and  could 
acquire  a  residence  separate  from  that  of  his 
father  was  on  plaintiff. — First  State  Bank  of 
Mt  Calm  T.  Fain,  157  S.  W.  45i. 

VERDICT. 

See  Appeal  and  Error,  {i  994-1006,  1068,  1070, 
1099 ;  Criminal  Law,  {  881 ;  Judgment,  i  256; 
Trial,  §§  327-339. 

VERIFICATION. 

See  Criminal  Law,  i  1105 ;  Indictment  and  In- 
formation, I  41. 


VOTERS. 


See  Elections. 


VOTING  TRUSTS. 

See  Corporations,  i  198. 

WAIVER. 

See  Abatement  and  Revival,  {  84;  Appeal  and 

Error,  §§  704,  743,  1077,  1078;  Estoppel: 
Gas ;  Husband  and  Wife,  g  144 ;  Insurance,  j|§ 
603,  755;  Judgment  8  46;  Jury,  8  29;  Jus- 
tices of  the  Peace,  88  73,  74 ;  Mechanics'  Liens, 
88  210,  214 ;  Pleading,  88  212,  409,  420;  Sales, 

1426;  Telegraphs  and  Telephones,  {  10;  Trial, 
i  75,  418,  420. 


WAREHOUSEMEN. 

See  Evidence,  {  472;  Railroads,  {  461;  Taxa- 
tion, 88  47,  85,  270,  274 ;   Trial,  |  330. 

WARNING. 

See  Master  and  Servant.  88  153,  157, 190;  Bail- 
roads,  §{  288,  330,  350,  359. 

WARRANTY. 

See  Insurance,  {  334;  Sales,  81  273,  426,  441. 

WASTE 

{  12  (Mo.App.)  A  contingent  remainderman 
may  not  maintain  an  action  for  waste,  although 
he  is  entitled  to  have  his  contingent  interest 
protected  in  equity,  by  injunction  to  prevent 
future  waste.— <!anada  y.  Daniel,  157  S.  W. 
1032. 

WATERS  AND  WATER  COURSES. 

See  Eminent  Domain,  |  100;  Judgment,  |  598; 
Limitation  of  Actions,  |  66. 

VIU.  ABTIFIOIAIi  PONDS,  BESER> 

VOIB8,  Airo  CHAinnsi.s.  dams, 

AND  FI.OWAOE. 

I  179  (Ky.)  EJvidence,  in  an  action  against  a 
railroad  company  for  damages  by  the  flooding  of 
plaintiff's  property  by  erecting  concrete  abut- 
ments to  support  its  piers,  held  to  sustain  a  ver- 
dict for  plaintiff. — Chesapeake  &  0.  Bt.  Co.  t. 
Bobbins,  157  S.  W.  903. 

WAYS. 

See  Easements ;  Highways. 

WEAPONS. 

See  Criminal  Law,  H  534,  1122 :   Homicide.  | 

268. 

WEIGHTS  AND  MEASURES. 

i  I  (Tex.)  The  business  of  private  weighing  ia 
a  legitimate  vocation  and  falls  within  those  or- 
dinary occupations  which  a  citizen  is  privileged 
to  follow  as  an  inalienable  right  subject  only 
to  the  valid  exercise  of  the  police  power. — 
Paschal  v.  Inman,  157  S.  W.  1158. 

8  8  (Tex.)  A  public  weigher  elected  for  a  jus- 
tice precinct  in  accordance  with  Rev.  Civ.  St 
1911,  art  7828,  cannot  under  Pen.  Code  1911. 
art  996.  which  is  a  re-enactment  of  Act  1^79 
(Acts  16th  Leg.  c.  106)  8  7,  enjoin  a  private 
weigher  from  carrying  on  his  business,  for  ar- 
ticles 7830  and  7833,  as  well  as  the  history  of 
the  two  enactments,  show  that  the  penal  pro- 
vision does  not  apply  to  weighers  outside  of 
certain  cities  where  much  produce  is  received 
for  disposal  upon  commission. — ^Paschal  t.  In- 
man, 157  S.  W.  1158. 

WIDOWS. 

See  Dower;  Executors  and  Administraton,  | 
181. 

WILLS. 

See  Deeds,  i  153;  Descent  and  Distribution : 
Executors  and  Administrators;  Partition,  H 
21,  27;  Trusts. 

n.   TESTAMENTART  CAPACITY. 

8  52  (Mo.)  Where  contestants  allege  mental 
incapacity,  proponents  tiave  the  burden  of 
showing  mental  capacity. — Byrne  t.  Byrne,  157 
S.  W.  609. 

IV.  REQinSITES    AND    VAXIDITT. 
(F)  Mlatalce,  Vndae  Inflaemee,  aad  VrwLw*. 

8  163  (Mo.)  The  fact  that  a  devisee  was  man- 
aging the  business  of  testator,  his  father,  for  a 
year  before  making  of  the  will,  constituted  a 
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fiducial^  relation  so  as  to  shift  the  burden 
of  proof  Dpon  him  to  negative  undue  influence. 
—Byrne  v.  Byrne,  157  S.  W.  609. 

S  164  (Mo.)  The  mere  fact  that  a  devisee  of 
land  upon  which  a  yearly  sum  was  charged 
as  payable  to  another  remained  silent  when 
testator  spoke  to  him  of  the  subject  of  paying 
the  charge,  and  did  not  afterwards  pay  it,  was 
not  evidence  of  fraud  by  him  in  procuring  the 
will.— Byrne  v.  Byrne,  157   S.   W.   009. 

The  unequal  distribution  of  property  made 
by  a  will  is  a  circumstance  to  consider  on  the 
question  of  undue  influence. — Id. 

V.   PROBATE,  ESTABUSHMIOIT, 
AND  ANirUUSENT. 

(G)  PctlttouB,  Obfeetloaa,  aad  Pleadlavi* 
1282  (Mo.)  Allegations  of  a  petition  in  a 
will  contest  that  testator  was  physically  deli- 
cate, weak,  and  infirm,  and  suffering  with 
asthma  at  the  time  the  will  was  executed,  did 
not  raise  the  issue  of  mental  capacity,  where 
the  petition  thereafter  alleged  that  testator  was 
dependent  on  others  to  manage  his  estate  and 
that  the  will  was  procured  by  such  others  by 
their  fraud  and  undue  influence. — Byrne  y. 
Byrne,  157  S.  W.  609. 

(I)  Hearlav  or  Trial. 

1324  (Mo.)  Evidence,  in  an  action  to  con- 
test a  will,  held  sufficient  to  require  the  sub- 
mission of  the  issue  of  undue  influence  on  the 
part  of  the  residuary  legatee  to  the  jury. — Carl- 
son T.  Lafgran.  157  S.  W.  555. 

$324  (Mo.)  While  proponents  In  a  will  con- 
test must  in  making  out  a  prima  facie  case 
show  mental  capacity,  such  question  should  not 
be  submitted  to  the  jury  unless  charged  as  a 

S-ound  for  setting  aside  the  will. — Byrne  v. 
yme,  157  S.  W.  609. 

1327  (Mo.)  Doubts  of  one  of  the  BubBcribing 
witnesses  as  to  the  sanity  of  the  testator  and 
failure  by  him  to  remember  a  request  to  attest 
the  will  do  not  require  the  court  to  direct  a 
verdict  against  the  will,  where  there  is  direct 
evidence  of  all  the  facts  required  to  prima  facie 
entitle  the  will  to  probate. — Carlson  v.  Lafgran, 
157  8.  W.  555. 

{ 329  (Mo.)  An  instruction  as  to  the  testa- 
tor's knowledge  of  the  contents  of  the  will  held 
erroneous  where  evidence  showed  that  he  did 
not  understand  the  English  language. — Carlson 
v.  Lafgran,  157  S.  W.  N>5. 

{330  (Mo.)  In  a  contest  of  a  wiU,  an  in- 
struction as  to  testator's  knowledge  of  the  per- 
son and  objects  made  beneficiaries  held  not  er- 
roneous.-^arlson  v.  Lafgran,  157   S.  W.  555. 

VI.  OONSTBUCTIOir. 

(B)  Hatare  of  Batatea  *a«  iKtereata  Cre- 
ated. 

S60I  (ECy.)  Where  a  testator  devised  land  In 
fee  to  his  children,  a  subsequent  provision  en- 
tailing the  land  during  their  lives  Is  meaning- 
less, and  cannot  limit  or  qualify  the  estate  of 
the  devisees.— Porqner  v.  Bovard,  157  S.  W. 
724. 

1 602  (Ky.)  A  will  construed,  and  held  to  de- 
vise to  testator's  daughter  a  fee  subject  to  a 
life  estate  in  the  testator's  widow -and  subject 
to  be  divested  by  the  daughter's  death  without 
issue  before  that  of  the  widow. — Anderson  t. 
Herring,  167  S.  W.  18. 

"VH.   RIGHTS  AND  IJABiriTIES  OF 
BEViaEES   Aim   I/EOATEES. 

(F)  I/esaelea  Cbara;ed  on  Propertr,  Ba- 
tate,  or  Intereat. 

1821  (Mo.)  An  allowance  to  testator's  child 
made  a  charge  upon  the  estate  devised  to  anoth- 
er may  be  enforced  against  the  devisee  of  the 
land.— Byrne  v.  Byrne,  157  S.  W.  609. 


WITNESSES. 

See  Affidavit) ;  Appeal  and  Error,  ||  971,  994 ; 
Continuance ;  Criminal  Law,  if  598,  600.  628, 
721,  742,  786,  857,  1091,  1159,  1169,  11701^; 
Depositions;  Evidence;  Habeas  Corpus,  { 
29;  Insane  Persons ;  Trial,  S{  18, 140;  Wills, 
1327. 

n.  OOMFETENCT. 

(A)  CapaeltT    and    ^naltfleatlona    In    Gen- 
eral. 

§  61  (Ky.)  Despite  Civ.  Code  Prac  f  606,  pro- 
viding that  neither  a  husband  or  wife  shall  tes- 
tify against  the  other,  a  woman  may  testify 
against  her  seducer  in  a  prosecution  renewed 
against  him  after  their  marriage,  in  view  of  Ky. 
St.  {  1214,  providing  that  marriage  shall  be  a 
bar  to  prosecution  for  seduction,  unless  accused 
desert  his  wife  within  three  years,  in  whirl) 
case  the  prosecution  shall  proceed  as  if  there 
had  been  no  marriage. — ^Miller  v.  Common- 
wealth, 167  S.  W.  373. 

(C)  Teatlmony  of  Partlea  or  Peraona  In- 
tereated,  for  or  asalnat  Repreaenta- 
tlTea,  SnrvlTOra,  or  Sncceaaora  In  Tltlr 
or  Intereat  of  Peraona  Deeeaaed  or  In- 
competent. 

§  149  (Ark.)  Evidence  by  claimant  against 
an  estate  for  legal  services  that  the  estate  owed 
claimant  S10,000,  and  that  no  part  thereof  had 
been  paid,  was  erroneously  admitted  under 
Const.  Schedule,  |  2,  prohibiting  either  party  in 
actions  against  an  executor  from  testifying  as 
to  transactions  with  testator. — Josephs  v.  Bri- 
ant,  157  S.  W.  136. 

1 159  (Ky.)  Under  Civ.  Code  Prac  S  606, 
snbsec  2,  providing  that  no  person  may  testify 
concerning  transactions  with  a  decedent,  a  sur- 
viving partner  suing  the  administrator  and 
real  representatives  of  the  deceased  partner  for 
a  settlement  of  the  firm  could  not  testify  as 
to  the  existence  of  the  firm  and  items  making 
up  a  claim  against  tlie  deceased  ptartner  but 
he  could  testify  to  the  authenticity  of  the 
firm's  books  of  accounts  in  his  possession, 
though  not  as  to  the  entries  made  Uierein  un- 
less made  by  him. — Marcum's  Adm'r  v.  Mar- 
cum,  167  S.  W.  1101. 

{  178  (Tez.Civ.App.)  In  a  suit  by  an  heir 
against  an  administrator  and  coheirs  to  estab- 
lish a  deed  alleged  to  have  been  executed  by  de- 
cedent, a  coheir  made  a  defendant,  who  claims 
other  property  of  decedent  under  a  deed  ex- 
ecuted at  the  same  time  but  not  the  property  in 
question,  is  not  an  opposite  party  within 
Sayles'  Ann.  Civ.  St  1897,  art  2302,  and  is  in- 
competent to  testify  for  plaintiff.- Straight  v. 
Goodwin,  157  S.  W.  425. 

(D)  Confldentlal  Relatlona  and  Prlvilesed 

Commnnioationa. 

S  193  (Tex.Cr.App.)  In  a  prosecution  for  in- 
cest committed  with  defendant's  stepdaughter, 
defendant's  confession  in  the  presence  of  his 
wife  and  daughter  is  not  a  confidential  commu- 
nication within  Code  Cr.  Proc.  1911,  art  794.— 
Cowser  v.  State,  157  S.  W.  758. 

m.  EXAMIHATIOM. 
(A)   Talclns  Teatlmonr  la  General. 

i  246  (Ky.)  Where  in  a  perjury  prosecution 
a  witness  had  testified  to  facts,  which,  if  true, 
made  it  impossible  for  accused  to  have  seen 
him  in  a  certain  town  on  the  day  of  the  kill- 
ing as  testified  to  by  accused  in  the  murder 
trial,  a  question  by  the  court  whether  wit- 
ness saw  accused  in  the  town  on  that  day  was 
not  improper;  that  direct  question  not  having 
theretofore  been  asked. — Smith  v.  Common- 
wealth, 157  S.  W.  1089. 

Where  counsel  from  inadvertence  or  other- 
wise has  not  asked  a  witness  a  material  ques- 
tion,   the   court    may   itself   ask   such   questiun 


For  eassa  In  Dee.  Dig.  ft  Am.  Dig.  Kay  No.  Series  A  Indexes  see  same  topic  and  seation  (|>  NTJUBBR 


Digitized  by  V^OOQ IC 


WitaeaMS 


157  SOUTHWESTSBN  BBPOBTEB 


1310 


in  a  fair  and  impartial  manner,  provided  the 
form  and  manner  of  bis  question  does  not  in- 
dicate  his  opinion   as   to   the   fact — Id. 

1 25 1  (Tex.Cr.App.)  In  a  prosecution  for  per- 
jury, in  falsel;?  stating  in  an  action  against  ac- 
cused in  justice  court  that  he  was  an  infant, 
testimony  by  a  witness  that  be  iiled  a  suit  for 
accused's  mother  for  divorce  is  admissible,  when 
limited   only   to   fix   the  date   of   his  first   ac- 

?ualntance    with    accused.— Poulter    v.    State, 
67  S.  W.  166. 

(B)  Croaa-Bxamlnatlon    and    Re-Kxamlna- 
tlon. 

{  268  (Mo.)  A  character  witness  testifying  for 
accused  may  be  interrogated  on  cross-examina- 
tion as  to  whether  he  had  not  heard  talk  to  the 
effect  that  accused  bad  previously  bad  similar 
troubles.— State  v.  Smith,  157  S.  W.  307. 

1 274  (Mo.App.)  In  a  prosecution  of  a  phy- 
sician for  attempting  to  bribe  a  witness  in  a 
liquor  prosecution  to  leave  the  jurisdiction,  it 
wag  not  error  to  permit  prosecutor  to  ask  de- 
fendant's character  witnesses  on  cross-examina- 
tion if  they  had  ever  heard  of  his  being  con- 
victed of  violating  the  liquor  laws,  or  of  writing 
illegal  whisky  prescriptions,  or  that  he  was  an 
abortionist,  though  there  was  no  evidence  as  to 
the  latter  fact— State  v.  Davidson,  157  S.  W. 
890. 

8  275  (Tex.Civ.App.)  Where,  in  an  action  for 
libel,  the  issue  was  whether  plaintiff  and  his 
wife  could  be  identified  by  the  defamatory  ar^ 
ticle  as  the  persons  referred  to,  refusal  to  per- 
mit defendant  to  prove  by  plaintiff  on  cross- 
examination  that  he  would  not  have  known  to 
whom  it  referred,  except  for  information  not 
possessed  by  the  public  was  erroneous. — Hous- 
ton Chronicle  Pub.  Co.  v.  McDavid,  157  S.  W. 
224. 

{286  (Tex.Cr.App.)  Where,  on  a  trial  for 
burglary,  the  state  showed  the  larceny  of  ribbon 
and  a  state's  witness  testified  that  a  few  days 
after  the  larceny  she  saw  a  young  woman  in 
accused's^  company  wearing  20  yards  of  ribbon 
of  the  kind  stolen,  and  the  witness  on  cross- 
examination  stated  that  she  bad  bought  ribbon 
for  her  daughters,  it  was  not  error  to  permit  the 
state  on  redirect  examination  to  ask  whether 
she  bad  ever  bought  as  much  as  20  yards  at 
one  time.— Holmes  t.  State,  157  S.  W.  487. 

J  287  (Tex.Cr_A.pp.)  Where  an  accomplice  tes- 
tified on  cross-examination  that  the  state  had 
agreed  to  let  him  oS  for  four  years  in  the  peni- 
tentiary on  four  cases  they  had  against  him, 
provided  he  would  testify  for  the  state  in  the 
case,  the  court  properly  permitted  the  state  on 
redirect  examination  to  ask  him  if  any  one  had 
tried  to  get  him  to  testify  to  anything  except 
the  truth.— Holmes  v.  State,  157  S.  W.  487. 

rv.  CREDIBILITT,  IMPEACHMENT, 
CONTRADICTION.  AND   COR- 
ROBORATION. 

(A)   In  General. 

1330  (Tex.Cr.App.)  The  wife  of  the  defend- 
ant who  testified  that  she  witnessed  the  homi- 
cide, may  be  asked  on  cross-examination  if, 
about  that  time,  she  was  not  telephoning  to  a 
certain  woman.— Reagan  y.  State,  167  S.  W. 
483. 

(B)   Charaoter  and  Conduct  of  'WUneaa. 

{337  (Ark.)  A  defendant  who  testifies  in  his 
own  behalf  may  be  impeached  by  proof  of  bad 
reputation  for  truth  and  morality, — Paxton  v. 
State,  157  S.  W.  396. 

{  340  (Ky.)  In  a  prosecution  for  assault  with 
intent  to  have  carnal  knowledge,  evidence  that 
prosecutrix  was  of  unchaste  character  is  ad- 
missible to  affect  her  credibility. — .lones  v. 
Commonwealth,  157  S.  W.  1079. 

{  345  (Tex.Civ.App.)  A  witness  in  a  civil  ac- 
tion may  not  be  impeached  by  proof  that  be  has 


been  indicted  for  misdemeanors. — Abiloie  ft  S. 
Ky.  Co.  V.  Burleson,  157  S.  W.  1177. 

{ 349  (Mo.)  A  witness  offered  to  show  good 
character  of  accused  may  be  asked  on  cross-ex- 
amination if  be  did  not  try  to  influence  the 
Srosecation  in  defendant's  Ci.vor.— State  r. 
mith,  157  S.  W.  319. 

{ 349  (Tex.Cr.App.)  On  cross-examination  by 
accused  of  a  state  s  witness,  it  was  proper  to 
refuse  to  permit  witness  to  be  asked  as  to  state- 
ments while  in  jail  as  to  burglaries  committed 
by  the  witness,  but  he  could  be  asked  whether 
he  had  committed  more  than  20  burglaries  in 
a  stated  time.— Holmes  v.  State,  157  S.  W.  487. 

§350  (Tex.Civ.App.)  Under  Rev.  Civ.  St 
1911,  arts.  3647,  3688,  providing  that  the 
cross-examination  of  a  party  as  a  witness  sfaail 
be  conducted  under  the  roles  applicable  to 
other  witnesses,  a  party  to  a  civil  snit  who 
testifies  in  his  own  behalf  may  not  be  im- 
peached by  proof  that  he  has  been  indicted  for 
misdemeanors.— Abilene  &  S.  Ry.  Co.  v.  Burle- 
son, 157  S.  W.  1177. 

{  36 1  (Mo.)  Negative  evidence  that  Ae  neigh- 
bors of  the  party  or  witness,  whose  reputation 
is  in  issue,  have  not  heard  anything  derogatory 
of  his  character  is  admissible  in  corrobotation. 
-State  V.  Reed,  167  S.  W.  316. 

§361  (Mo.)  A  party  calling  a  witneaa  who 
has  been  impeached  by  every  means,  except  evi- 
dence of  general  bad  reputation,  may,  in  rebut- 
tal, introduce  evidence  as  to  his  general  good 
reputation.— State  v.  Maggard,  157  S.  W.  354. 

(C)   Interest  and  Bias  of  'Writneaa. 

{ 372  (Mo.App.)  Elxclusion  of  question  asked 
plaintifTs  principal  witness  on  cross-examina- 
tion as  to  whether  he  had  been  paid  for  bis 
services  rendered  plaintiff  for  the  purpose  of 
showing  his  interest  in  the  suit,  on  the  theory 
that  plaintiff  would  be  unable  to  pay  unless 
she  recovered,  held  error. — Kingston  v.  Roberts. 
157  S.  W.  1042. 

1 374  (Ky.)  In  a  prosecution  for  assault  with 
intent  to  have  carnal  knowledge,  evidence  that 
an  anonymous  letter  had  been  pinned  to  the 
door  of  a  schoolbouse  in  the  district  adjoining 
that  in  which  the  prosecutrix  lived,  offering 
$50  to  any  girl  who  would  prefer  such  charges 
against  accused  as  would  result  in  his  convic- 
tion and  confinement  in  the  penitentiary,  must 
be  excluded,  where  it  is  not  shown  that  the 
prosecutrix  knew  of  the  exigence  of  the  letter. 
—Jones  V.  Commonwealth,  157  S.  W.  1079. 

(D)   Ineonalatent    Statements   l»x   'Witneaa. 

{380  (Tex.  Cr.  App.)  Under  Code  Cr.  Proo. 
1911,  art.  815,  providing  that  a  party  introduc- 
ing a  witness  may  attack  his  testimony,  inju- 
rious to  the  case,  the  state  surprised  at  the  tes- 
timony of  a  witness  on  cross-examination  may 
on  redirect  examination  ask  the  witness  as  to 
statements  made  by  him  a  few  minutes  before 
he  was  called  to  testify  to  contradict  his  cross- 
examination. — Holmes  v.  State,  157  S.  W.  487. 

§393  (Tex.O.App.)  In  a  prosecution  with 
intent  to  kill,  the  state  could  prove  accused's 
evidence  on  a  former  trial,  which  disputed  his 
evidence  at  the  present  trial  on  a  material 
point  which  he  denied. — Luttrell  v.  State,  157 
S.  W.  157. 

{ 395  (Mo.)  Where  a  witness  in  a  criminal 
case  is  impeached  by  proof  of  inconsistent 
statements,  the  party  calling  him  may  show 
that  he  has  made  statements  in  conformity  with 
hia  testimony. — State  v.  Maggard,  157  8.  W. 
354. 

(B)   Contradletloa  and  Corroboration  oC 
Witneaa. 

(400  (Mo.App.)  A    party    is    not    bound    by 

every  statement  a  witness  called  by  him  may 
make  at  the  trial,  and,  where  he  called  a  wit- 
ness to  prove  a  particular  fact,  he  may  contra- 
dict the  witness'  testimony  aa  to  other  facta. — 
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Beckermann  v.  E.  H.  Kortkamp  Jeweltr  Co.,  I 
167  S.  W.  856.  j 

{405  (Ky.)  The  whereabouts  of  an  allesed 
accessory  to  the  crime  of  murder  on  the  day 
of  the  killing  was  a  part  of  the  res  gestaa  in  a 
prosecution  for  perjury  in  swearing  that  such 
alleged  accessory  was  at,  another  place  at  the 
time  of  the  killing,  and  not  a  collateral  mat- 
ter, 80  that  accused  in  the  perjury  case  was 
not  bound  by  a  witness'  answer  that  such 
alleged  accessory  was  present  when  the  crime 
was  committed. — Smith  t.  Commonwealth,  157 
S.  W.  1089. 

1 406  (Tex.Cr.App.)  In  a  prosecution  for  as- 
sault with  intent  to  kill,  in  which  accused 
claimed  that  his  arm  had  so  been  injured  a  few 
days  before  the  difficulty  that  he  could  not  use 
it,  evidence  as  to  whether  he  had  used  an  ax 
the  day  before  the  trouble  was  admissible. — 
Luttrell  V.  State,  157  S.  W.  157. 

{ 407  (Tex.Cr.App.)  A  witness  may,  in  re- 
buttal, testify  to  a  telephone  conversation  with 
defendant's  wife,  which  was  denied  by  the  wife 
on  cross-examination.— Reagan  v.  State,  157  S. 
W.  483. 

WORDS  AND  PHRASES. 

"Abandonment."— Dempsey  v.  State  (Ark.)  157 

S.  W.  734;  MUler  v.  Commonwealth  (Ky.) 

157  S.  W.  373. 
"Acceptance."— Nolan  v.   Metropolitan  St.  Ry. 

Co.  (Mo.)  157  S.  W.  637. 
"Adverse  party."— Walter   Box  Co.  v.   Black- 
bum  (Tex.  CSV.  App-l  157  S.  W.  220. 
"Adverse  possession.'— Kentucky  Coal  &  Tim- 
ber Development  Co.   v.    Carroll   Hardwood 

Lumber  Co.  (Ky.)  157  S.  W.  1109. 
"Any    gaming    table."— State    v.    Leaver    (Mo. 

App.)  157  S.  W.  821. 
"Any    party    to." — State    ex    rel.    Gardiner   v. 

Dickmann  (Mo.  App.)  157  S.  W.  1012. 
"Appurtenances."— Louisville   &   N.   R.   Co.   ▼. 

City   of  Henderson   (Ky.)    157   S.    W.    1105. 
"Arrest." — Singleton   v.    Kansas   City    Baseball 

&  Exhibition  Co.  (Mo.  App.)  157  S.  W.  964. 
"Assault."— Wells   v.    State  (Ark.)   157   S.   W. 

388. 
"Assault  and  battery."— Booher  ▼.  Trainer  (Mo. 

App.)  157  S.  W.  848. 
"Assets."- Agee  v.  Saunders  (Tenn.)  157  S.  W. 

64. 
"Attenapt."— State  ▼.  Davidson  (Mo.  App.)  167 

S.  W.  890. 
"Business."— Anderson  v.  State  (Tex.  Cr.  App.) 

157  S.  W.  150. 
"Challenge  for  cause."- Thurman  t.   (Common- 
wealth (Ky.)  157  S.  W.  919. 
"Charitable    purpose." — Forest    Hill    Cemetery 

Co.  V.  Creath  (Tenn.)  157  S.  W.  412. 
"Civil   action."— State  v.   Yager  (Mo.)    157   S. 

W.  657. 
"avU  suit"— State  v.  Tager  (Mo.)  157  S.  W. 

657. 
jompi 

of  Texas  v.  Sullivan  (Tex.  Civ.  App.)  157  S. 

W.  193. 
"Confidential       communication." — Cowser       t. 

State  (Tex.  Cr.  App.)  157  S.  W.  758. 
"Considered."— Polsgrove  v.  Moss  (Ky.)  157  8. 

W.   1133. 
"Contemplate." — Newsome  ▼.  Brown  (Tex.  Civ. 

App.)  157  S.  W.  203. 
"Contract." — American   Patriots  v.   Cavanaugh 

(Ky.)  157  S.  W.  1090. 
"Corpus  delicti."— State  v.  Bass  (Mo.)  167  S. 

W    782. 
"Corroboration."— Holmes    ▼.    State    (Tex.    Cr. 

App.)  157  S.  W.  487. 
"Covenant  not  to  sue."- Smith  v.  Dixie  Park  ft 

Amusement  Co.  (Tenn.)  157  S.  W.  900. 
"Dedication."— Township  Board  of  Triplett  Tp. 

ex  rel.  Feitz  v.  IMcPnearson  (Mo.  App.)  157 

S.  W.  857. 


"De  facto  oflBcers."— Wendt  v.  Berry  (Ky.)  157 

S.  W.  1115. 
"Deliberately."— Welch  v.  State  (Tex.  Cr.  App.) 

157  S.  W.  946. 
"Desertion."— Dempsey  v.   State  (Ark.)  157  S. 

W.  734. 
"Dictum."— J.  F.  Siensheimer  &  Co.  v.  Mary- 
land Motor  Car  Ins.  Co.  (Tex.   Civ.  App.) 

157  S.  W.  228. 
"Directly."- King  v.  aty  of  St.   Louis   (Mo.) 

157  S.  W.  498. 
"Election."— Gardner  v.  Ray  (Ky.)  157  S.  W. 

1147. 
"Engaged  in  manufacture  or  sale  of  intoxicat- 
ing  liquors."— Bracket   v.   Modern   Brother- 
hood of  America  (Ky.)  157  S.  W.  690. 
"Ex  parte  proceeding."— State  ex  rel.  Gardiner 

V.  Dickmann  (Mo.  App.)  157  S.  W.  1012. 
"False    swearing."— Welch  v.    State   (Tex.  Cr. 

App.)  157  S.  W.  946. 
"Final  judgment."— Trammell  T.  Rosen  (Tex.) 

157  S.  W.  1161. 
"Fire    insurance." — Nalley    v.    Home    Ins.    Co. 

(Mo.)  157  S.  W.  769. 
"Fire  insurance  policy."— Nalley  v.  Home  Ins. 

Co.  (Mo.)  157  S.  W.  769. 
"Fraudulent  misrepresentation."— Conner  v.  Life 

&  Annuity  Ass'n  (Mo.  App.)  157  S.  W.  814. 
"Funeral."— Funeral    Directors    Ass'n   v.    Bax 

(Ky.)  157  S.  W.  922. 
"Gambling."— State  v.   Leaver  (Mo.  App.)  157 

S.  W.  821. 
"Gaming."— State  t.  Leaver  (Mo.  App.)  157  S. 

W.  821. 
"Good    and    lawful    man." — Turner    v.    State 

(Tenn.)  157  S.  W.  67. 
"Gravel."— Fellows  v.  Dorsey   (Mo.   App.)  157 

S.  W.  995. 
"Grouting."— Fellows  .y.    Dorsey    (Mp.    App.) 

157  S.  W.  995. 
"Gulf  waters."— Mannheim  Ins.  Co.  v.  Charles 

Clarke  &  Co.   (Tex.  Civ.  App.)  157  S.  W. 

291. 
"Heat    of   passion."— State    v.    Johnson    (Mo.)' 

157  S.  W.  348. 
"Heirs."- Runyon  v.  Hatfield  (Ky.)  167  S.  W. 

17. 
"Information."— State   v.    Sillbangh    (Mo.)    157 

S.  W.  352. 
"Injunction." — State   ex    rel.    Jiner   ▼,    Foard 

(Mo.)  157  S.  W.  619. 
"Interest"— J.  F.  Siensheimer  &  Co.  v.  Mary- 
land Motor  Car   Ins.   Co.  (Tex.  Civ.  App.) 

167  S.  W.  228. 
"Interstate   commerce."— Security    State   Bank 

v.  Simmons  (Mo.)  157  S.  W.  585. 
"Invitation."— Nolan   v.    Metropolitan   St   Ry. 

Co.  (Mo.)  157  S.  W.  837. 
"Just  compensation." — Bledsoe  v.  Stallard  (Mo.) 

157  S.  W.  77. 
"Larceny."— State  ▼.  Coster  (Mo.  App.)  157  S. 

W.  85. 
"License."— City  of  Houston  v.  Richter  (Tex. 

Civ.  App.)  157  S.  W.  189. 
"Loco   parentis."— Dix    v.   Martin   (Mo.    App.) 

157  S.  W.  133. 
"Lunacy  proceeding." — State  ex   rel.   Gardiner 

V.  Dickmann   (Mo.  App.)  157   S.  W.   1012. 
"Malice." — Houston  Chronicle  Pub.   Co.  v.  Mc- 

David  (Tex.  Civ.  App.)  157  S.  W.  224. 
"Malicious   prosecution.  — Furnish    v.    Wallace 

(Tex.  Civ.  App.)  157  S.  W.  958. 
"Material  to  risk."- Indiana  &  Ohio  Live  Stock 

Ins.  Co.  V.  Smith  (Tex.  Civ.  App.)  157  S. 

W.  755. 
"May."— Canada  v.  Daniel  (Mo.  App.)   157  S. 

W.   1032. 
"Mineral."- Right  of  Way  Oil  Co.   v.   Gladys 

City   Oil,    Gas   &   Mfg.   Co.    (Tex.)   157   S. 

W.  737. 
"Misrepresentation."- Conner  v.  Life  &  Annuity 

Ass'n  (Mo.  App.)  157  S.  W.  814. 
"Moral   certainty. '—Odeneal   v.    State    (Tenn.) 

167  S.  W.  419. 
"Nasty.'»__3one8  ▼,  Banner  (Mo.  App.)  167  S. 
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"NegliBence  per  ee." — Miles  t.  Central  Coal  Sc 

Coke  Co.   (Mo.  App.)  157  S.  W.  867. 
"Notice." — Flanagan  v.  Lazerine  (Mo.  App.)  157 

S.  W.  824. 
•'Occupation."— Anderaon    T.    State    (Tex.    Cr. 

App.)  157  S.  W.  150. 
"OflFer."— Nolan   v.   MetropoUtan    St    By.    Co. 

(Mo.)  157  S.  W.  637. 
"Opposite  party." — Straight  v.   Goodwin   (Tex. 

Civ.  App.)  157  S.  W.  425. 
"Ordinary  means  of  signaling." — Miles  v.  Cen- 
tral Goal  &  Coke  Co.  (Mo.  App.)  157  8.  W, 

867. 
"Other   Innocent   sports." — Smith   T.   Wortham 

(Tex.)  157  S.  W.  T40. 
"Perfecting."— State  v.  Short  (Mo.)  157  S.  W. 

306. 
•'Perils   of   the  sea."— Mannheim   Ins.   Co.   v. 

Charles  Clarke  &  Co.  (Tex.  Civ.  App.)  157 

S.  W.  291. 
"Perjury."— Harris  t.  Qnincy,  O.  &  K.  G.  B. 

Co.  (Mo.  App.)  157  S.  W.  893. 
"Person."— Jones  v.  Alf.   Bennett  Lnmber  Go. 

(Mo.  App.)  157  S.  W.  864. 
"Person  in  interest" — State  ex  rel.  Gardiner  t. 

Dickmann   (Mo.  App.)  157  S.  W.  1012. 
"Privilege."— Gardner  t.  Bay  (Ky.)  157  S.  W. 

1147. 
"Probable  cause."- Harris  t.  Quincy,  O.  ft  K. 

C.  B.  Co.  (Mo.  App.)  157  S.  W.  893. 
"Propose."— NPwsome     v.    Brown    (Tex.     Civ. 

App.)  157  S.  W.  20,-?. 
"Proximate    cause." — Kane    v.    Missoari    Pac. 

By.  Co.  (Mo.)  157  S.  W.  644. 
"Public      improvements." — American      Tobacco 

Co.  V.  Missouri  Pac.  By.  Co.  (Mo.)  157  S. 

W.  502. 
"Public  oflScer."— Barrickman  t.  Lyman  (Ky.) 

157  S.  W.  924. 
"Public   purposes."- Bosworth   T.    Harp    (Ky.) 

157  S.   W.   1084. 
"Public  records."— Barrickman  ▼.  Lyman  (Ky.) 

157  S.  W.  924. 
"Public  service."— Bosworth  v.  Harp  (Ky.)  157 

8.  W.  1084. 
"Public  work."— American  Tobacco  Co.  v.  Mis- 
souri Pac.  By.  Co.  (Mo.)  157  S.  W.  602. 
"Qualifications  of  electors."— Gardner   t.   Bay 

(KyJ    157    S.   W.   1147. 
"Qualified  elector."— Gardner  t.  Bay  (Ky.)  157 

8.  W.  1147. 
"Beasonable    care."— Johnson   v.    Kansas   City 

Bolt  &  Nut  Co.  (Mo.  App.)  157  S.  W.  665. 
"Beasonable  doubt" — State  v.   Sillbaugh   (Mo.) 

157  S.  W.  352 :   Same  v.  Concelia,  Id.  778. 
"Becklessness."— St.  Ix)uiB,  I.  M.  &  S.  By.  Co. 

T.  Plott  (Ark.)  157  S.  W.  385. 
"Bent." — Sharon  ▼.  American  Fidelity  Co.  (Mo. 

App.)  157  S.  W.  972. 
"Beplevin."— Kerman  v.  Leeper  (Mo.  App.)  157 

S.   W.  984. 
"Bepresentatives."— Ohaput  v.  Pickel  (Mo.)  167 

S.   W.  613. 
"Be.-!  gestte." — Grant  t.  Kansas  City  Southern 

By.  Co.  (Mo.  App.)  157  S.  W.  1016. 
"Salary  per  year." — Chestnut  v.  Kansas   City 

(Mo.  App.)   157  S.  VV.  656. 


"Sale  on  approvaL" — Henley-Walte  Music  Co- 

T.  Granniss  (Mo.  App.)  157  S.  W.  817. 
"Sand."— Fellows    v.    Doisey    (Mo.    App.)    157 

S.  W.  995. 
"Sea."— Mannheim  Ins.  Co.  t.  Cbaries  Clarke 

&  Co.  (Tex.  Civ.  App.)  157  S.  W.  291. 
"Secret  official  ballot''— Gardner  t.  Bay  (Ky.) 

157  S.  W.  1147. 
"Sell-serving    declaration." — Grant    t.    Kansas 

City  Southern  By.  Co.  (Mo.  App.)  157   S. 

W.   1016. 
"Surplus."- Southern  Ins.  Co.  T.  Milligan  (Ky.) 

157  S.  W.  37. 
"Tender."— Adcox  v.  Western  Union  Telegraph 

Co.   (Mo.  App.)  157   S.   W.  989. 
"Violation    of  her   personal   rights." — Stout   v. 

Kansas  City  Terminal  By.  Co.  (Mo.  App.) 

157  S.  W.  1019. 
"Willfully."— State  ▼.  Johnson  (Mo.)  157  S.  W. 

348 :    Welch  t.  State  (Tex.  Cr.  App.)  157  S. 

W.  946. 

WORK  AND  LABOR. 

1 7  (Mo.App.)  Where  plaintiff's  stepfather, 
after  the  death  of  plaintiff's  mother,  continued 
to  live  in  the  mother's  house,  which  plaintiff 
inherited,  a  family  relation  existed  between  her 
and  her  stepfather,  and  there  was  a  prima  fa- 
cie presumption,  subject,  however,  to  rebuttal, 
that  services  rendered  by  her  in  boarding  the 
stepfather  were  rendered  gratuitously. — King- 
ston V.  Boberts,  157  S.  W.  1042. 

The  prima  facie  presumption  that  aerrices 
between  persons  in  a  family  relation  were  ren- 
dered gratuitously  cannot  be  overcome  by  the 
declarations  of  the  person  benefited,  expressing 
appreciation  cr  gratitude,  but  may  oe  overcome 
by  direct  testimony,  or  by  facts  or  circum- 
stances justifying  an  inference  that  it  was  the 
understanding  and  intention  of  both  parties 
that  the  services  should  be  paid  for. — Id. 

§  9  (Mo.App.)  Plaintiff  may  either  sue  for  the 
breach  of  a  contract  and  recover  (Uunages  or 
abandon  the  contract  and  recover  on  the  quan- 
tum meruit;  hence,  where  defendant  agreed  to 
purchase  a  new  car  from  plaintiffs  if  they  would 
sell  his  old  car,  but  breached  his  contract,  plain- 
tiffs may  waive  the  breach  and  sue  on  a  quantum 
meruit  for  the  reasonable  rulue  of  their  services 
in  effecting  a  »a  Ic— Franklin  Motor  Car  Co. 
T.  Kast  157  S.  W.  841. 

WRITING. 

See  Indictment  and  Information,  |  78. 

WRITS. 


See  Attachment;  Execution;  Garnishment! 

beas  Corpus;    Injunction;    Mandamus; 

cess ;   Beplevin. 
Of  error,  see  Appeal  and  Erroe. 

YEAR. 

See  Frauds,  Statute  of,  {  49 ; 
ant. 
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